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WRITS  OF  ERROR  GRANTED 


riRST  DISTRICT 

Howton  Oil  Co.  oC  Tezaa  v.  BoyUn,  168  8.  W. 
1176. 

HoiutOD  Oil  Co.  ot  Texas  t.  Hamilton,  163  S. 
W.  1194. 

Oranffe  Lomber  Co.     Ellia,  153  S.  W.  1180. 

SECOHD  DISTRICT 

Gnlf.  0.  ft  8.  F.  B.  Go.  t.  LanKnu,  152  S.  W. 

1189. 

Kansas  City,  K.  ft  O.  R.  Co.  of  Tcxaa  T.  Po;be, 
163  S.  W.  163. 

TOVRTK  DISTRICT 

Ntcbolaon  V.  Lieber,  163  S.  W.  641. 
Feeoi  ft  N.  T.  B.  Go.     Cox,  IfiO  S.  W.  266. 
Widiita  Falla  Gompreu  Co.  t.  W.  Ll  Moody 
ft  Go.  154  8.  W.  1082. 


FIFTH  DISTRICT 

Consomeri'  lignite  Ga  t.  Hnbner,  164  S,  W. 
249. 

Missoari,  K.  &  T.  B.  Co.  of  Texas  t.  Bunkley.. 

163  S.  W.  937. 
St.  LouiB  &  a.V.  R.  Co.  T.  Hale,  153  S.  W. 

411. 

Western  Union  Telegraph  Co.  t.  Parham,  162 
8.  W.  819. 

SIXTH  DISTRICT 

Boles  T.  Aldridee.  163  S.  W.  373. 
McKenzie  t.  Withers,  163  S.  W.  4ia 
Thompson  t.  Harmon,  162  S.  W.  1161. 

SBVBIITH  DISTRICT 

CUcB^,  R.  I.  ft  G.  B.  Go.  T.  Tnrat^  152  S.  W. 

Hardy*  T.  Lamb,  162  8.  W.  66a 
Beed  T.  Bobertion,  160  S.  W.  80& 
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WIEATEB  T.  ST.  LOUIS  &  S.  F.  B.  CO.  et  aL 

(Ku»M  Cltj  Court  of  Appeals.   MiaaourL  ' 
April  7,  191Jt.  Behearinf  Denied 
May  B,  IflUt.) 

1.  Affeai.  ahd  Ebboh  (I  183*)— PrrmoH— 
Rbtikw. 

Where  a  petitioii  is  first  attacked  on  ap- 
peal for  want  of  fkcta,  tibe  only  question  pre- 
sented is  whether  the  allegations,  construed  in 
the  light  of  the  moat  friendly  roles  of  interpre- 
tation, are  snfBdent  to  support  •  verdict  for 
plaintiff. 

[Ed.  Note-.— For  other  oases,  see  ^peal  and 
Error.  Gent.  Dig.  11  1226-1288,  1240;  Dec. 
Die  ^108.*] 

2.  MASm  ARO  SXBTAUT  (|  137*)— Injtjbiu 
TO  SxRVAms-RAiXBOADS— Cab  Cuanebs. 

Plaintiff,  a  female  car  cleaner,  was  employ- 
ed to  clean  certain  sleeping  cars  while  th^ 
were  uniformly  located  each  day  on  a  switch 
track,  they  never  having  been  moved  to  her 
knowledge  prior  to  her  injury.  Certain  for- 
ward cars  of  a  train  were  removed  to  a  differ- 
ent track  for  repairs,  and  were  returned  while 
plaintiff  was  at  work  on  a  stepladder  coupled 
to  the  cars  in  which  she  was  employed  with- 
out warning  to  her,  causing  her  to  be  thrown 
from  her  position  and  injured.  Htld,  that  it 
was  the  doty  of  the  foreman  of  defendant 
sleeping  car  company,  under  whose  supervision 

glaintiff  was  employed,  to  protect  her  either 
y  flagging  the  cars  on  which  she  was  working 
or  by  keeping  &  lookout  for  the  missing  cars 
and  giving  timely  warning  of  their  approach, 
and  bis  failure  to  do  so  rendered  the  sleeping 
car  company  liable  for  Hie  Injuries  susta&ied. 

[EM.  Note. — For  other  cases,  see  Haater  and 
Servant,  Cent.  Dig.  Sg  269,  270,  273,  274,  277, 
278:  Dec.  Dig.  |  13T.*1 

3.  Rauaoads  (I  276*)— Pkbsonb  on  Cabs— 
SLEEPinG  Gab  Cleakebs— Licekbeb  bt  In- 

TITATIOIt. 

Plaintiff  employed  to  clean  cars  of  a  sleep- 
ing car  company  standing  on  the  tracks  of  a 
rauroad  company  was  a  ucenaee  by  invitation 
as  to  such  railroad  company,  rendering  it  lia- 
ble for  her  injuries,  due  to  the  neKligence  of 
its  employes  in  moving  the  train  while  plaintiff 
was  working  in  the  sleepers  without  warning 
her  or  first  ascertaining  that  she  was  not  in  a 
dangerous  position. 

[Ed.  Note^For  other  cases,  see  Ballroads, 
Gent.  Dig.  H  87»-«77;  Dec  IHg.  |  275.*] 

Api>eal  from  Circuit  Gonr^  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Mrs.  S.  H.  Weaver  against  the 
St  Louis  &  San  Frandsco  Railroad  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 


Lathrop,  Morrow,  Fox  &  Moore,  of  Kansas 
City,  for  Pullman  Co.  Cowherd,  Ingraham, 
Dnrham  &  Morse,  of  Kansas  City,  for  appe- 
lant Railroad  Co.  Fred  W.  Goon  and  Bird 
&  Pope^  all  of  B:aiiBB8  City,  for  re^ondent 

JOHNSON,  J.  ThU  is  an  action  to  le- 
cover  damagea  for  personal  injuries  plain- 
tlir  alleges  were  caused  by  negligence  of  the 
defendants,  the  St  Loida  &  San  Fnndaoo 
Railroad  Company,  the  Pnllman  Company, 
and  Edward  Scanlon.  Separate  answers  were 
filed  and  Issues  were  raised  by  the  pleadings 
which  were  subjects  of  controversy  at  the 
trial,  not  only  between  plaintUF  and  defoid- 
antSf.bnt  among  the  d^^ndanta  tbemsdves. 
At  tbe  close  of  the  evldoiee  the  conrt  sns- 
talned  tbe  request  of  defendant  Scanlon  for 
a  peremptory  Instmction,  and  plaintiff  took 
an  involuntary  nonsnit  as  to  bbn.  The  sep* 
arate  demnrrers  to  the  evldmce  ofl^«d  by 
tbe  remaining  defendants  were  overruled, 
and  the  case  was  submitted  to  the  Jury.  A 
verdict  was  retamed  in  favor  of  plaintlfl 
against  both  defendant^  and  after  nnsoccess- 
fully  moving  for  a  new  trial  and  In  arrest  of 
Judgment  both  appealed. 

Plaintiff  was  Injured  May  12,  1909,  In  the 
yards  of  the  defendant  railroad  company  in 
Kansas  City.  She  was  a  car  deaner  em- 
ployed by  the  Pullman  Company,  and  was 
dlschargbig  the  duttM  of  her  employment 
when  she  was  Injured  by  the  sudden  move- 
ment of  the  car  in  which  she  was  woi^ng. 
The  Pullman  Company  operates  sleeping  cars 
which  form  a  part  of  the  equipment  of  pas- 
senger trains  operated  by  the  defendant  ralN 
road  company  In  and  out  of  Kansas  City. 
One  of  these  trains,  called  tbe  "Meteor"  runs 
between  Kansas  City  and  Memphis,  arriving 
at  Kansas  City  every  day  at  about  8:S0  a.  m. 
and  leaving  for  Memphis  in  the  evening. 
The  train  contains  eight  cars,  three  of  which 
are  sleeping  cars  owned  by  the  Pullman 
Company  and  placed  at  the  rear  of  the  train. 
The  mail,  baggage,  smoking,  and  chair  cars 
are  tn  front.  The  train  comes  Into  the  pas- 
senger station  from  the  south  and  after  un- 
loading, baclcs  Into  the  yards  of  the  railroad 
comi>any  where  tbe  cars  are  separated  and 
switched  into  position  for  the  return  trip. 


•rw  other  cases  sea  sams  tgpto  and  laeUin  NDUBBB  la  Ose.  DIs.  *  Am.  Dig.  K^No.  Btrtaa  *  lUp^  Into 
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After  It  iB  "made  ap"  the  train  la  left  on  a 
switch  track  known  as  "No.  7,"  and  the  car 
cleaners  begin  their  wortc  which  osuallr  la 
completed  by  noon.  Seven  or  eight  cleaners 
are  employed  by  the  Pullman  Company,  four 
of  whom  are  women.  At  the  time  of  the 
injury  Scanlon  was  the  foreman  of  the  PoU- 
man  Company  and  had  control  over  the 
cleaners.  He  had  employed  plalntlft  about 
eight  months  before  the  Injury  and  bad  in- 
structed her  in  her  dutlM.  She  was  re^ 
quired  to  begin  work  at  7  o*clo(ic  In  the 
morning,  and  her  first  task  was  to.  clean  a 
sleeping  car  that  came  in  on  an  early  train, 
and  then  to  work  on  the  "Meteor,"  which,  as 
stated,  was  always  placed  on  tra<^  numbered 
7,  and  always  contained  the  same  number 
and  kinds  of  cars.  Her  work  was  restricted 
to  the  Pullman  cars,  and  she  had  no  inter- 
est In  any  other  part  of  the  train. 

Plaintiff  testified  that  prior  to  the  event  in 
question  the  train  which  practically  filled 
track  No.  7  had  never  been  disturbed  during 
the  time  allotted  for  cleaning  the  cars,  and 
she  la  corroborated  on  this  point  hy  other 
wltueases.  It  appears  from  the  testimony  of 
other  witnesses  who  were  better  qualified 
than  plaintiff  to  speak  of  the  rules  and  cus- 
toms of  the  yard  that,  while  no  other  switch- 
ing was  done  on  this  track.  It  was  the  prac- 
tice of  the  employte  of  the  ralhroad  com- 
pany, when  the  occasion  demanded,  to  do 
switching  connected  with  the  "Meteor"  train 
even  at  times  when  its  cars  were  being 
cleaned.  No  such  occa^n  had  arisoi  during 
the  period  <tf  plaintiff's  service,  and  she  had 
no  knowledge  of  the  practice.  But  on  the 
morning  of  ttie  Injury  It  was  discovered  by 
the  car  inspectors  that  the  smoking  car  need- 
ed some  repairs,  and  that  car,  together  with 
the  mail  and  baggage  cars,  was  ewltched  to  the 
repair  trm&  and  only  the  five  remaining  care 
of  the  train,  including  the  Pullmans,  were 
set  on  track  No.  7.  Flalntlfl  and  the  other 
cleanera  went  to  work  as  nanal,  and  were 
cleaning  the  cars  when  the  railway  com- 
pany's empltvte  switched  the  cars  from  the 
r^air  track  to  track  Na  7,  and  coupled 
them  to  the  train.  At  that  moment  plaintiff 
was  standing  on  the  top  of  a'  small  steplad- 
dw,  washing  the  celling  of  a  toilet  room. 
The  Jar  of  the  collision  which  accompanied 
the  bringing  together  of  the  two  parts  of 
the  train  was  not  violent  or  unusually  severe, 
but  it  was  severe  enough  to  throw  plaintiff 
from  the  top  of  the  ladder  to  the  floor  and 
Injure  her.  No  warning  was  given  by  the 
railroad  company's  servants  of  their  purpose 
to  make  the  coupling,  and  It  does  not  appear 
in  evidence  that  their  conduct  was  in  vio- 
lation of  any  rule  or  custom  of  the  yard. 
There  was  a  rule  that  forbade  the  disturb- 
ance of  cars  on  which  a  certain  kind  of  flag 
was  displayed,  but  this  rule  had  not  been 
used  for  the  protection  of  car  cleaners.  The 
servants  of  the  railroad  company  must  have 
'known  that  the  cleaners  were  at  work,  and 


we  think  that  Scanlim,  the  Pullman  Com- 
pany's vice  principal,  who  was  in  and  about 
the  train  while  the  cleaners  were  In  the 
Pullman  cars,  knew  that  the  train  as  made 
up  was  not  complete,  and  that  the  railroad 
company  might  switch  In  the  other  cars  at 
any  time.  He  gave  no  warning  to  plaintiff, 
nor  did  he  do  anything  for  her  protection. 
Scanlon  himself  testified  that  sometimes  cars 
were  backed  In  and  coupled  to  the  train 
while  the  cleaners  were  working,  that  no 
warning  was  ever  given  to  the  cleaners  of 
such  operations,  and  that  he  did  not  remem- 
ber an  instance  when  a  train  or  engine  was 
backed  In  "that  would  cause  any  trouble." 
A  petition  and  bond  for  the  removal  of  the 
cause  to  the  federal  court  were  filed  by  the 
Pullman  Company,  and  the  petition  was 
properly  denied.  See  Schwyhart  v,  Barrett, 
145  Mo.  App.  332,  130  S.  W.  388;  Sears  v. 
Railroad,  163  Mo.  App.  711,  147  S.  W.  860. 

Counsel  for  the  Pullman  Company  assail 
the  petition  in  their  brief  and  argument  on 
the  ground  that  it  falls  to  state  any  cause 
of  action  against  that  defendant  They  con- 
tend that  all  of  the  allegations  read  together 
amoimt  to  an  assertion  ttiat  the  custom  and 
rule  of  the  'employes  of  the  railroad  com- 
pany Were  to  allow  the  train  to  remain  un- 
disturbed while  the  cleaners  were  at  work, 
and  consequently  that  the  duty  of  the  Pull- 
man Company  towards  Its  cleaners  did  not 
require  the  promulgation  and  observance  of 
rules  to  protect  the  cleaners  against  a  pos- 
sible negligent  act  of  the  Bwrantl  of  the 
railroad  company  that  could  not  occur  ex- 
cept in  violation  of  the  mlee  and  cuatons 
of  the  yard. 

On  the  other  hand,  oonnsei  for  the  rall- 
road  company  attack  the  petition  on  the 
ground  that  it  does  allege  Oiat  Uie  cus- 
tom of  the  yard  allowed  the  switching  crews 
to  disturb  the  cars  while  the  cleaners  were 
at  work  -'at  any  time  that  suited  their  work 
to  remove  any  car  of  said  defendant  railroad 
company  from  said  train  for  the  purpose  of 
makiag  repairs  thereon,"  and  therefore  that 
the  sole  duty  of  protectbog  the  cleaners  from 
possible  injurious  consequences  resulting 
from  such  practice  devolved  on  their  master, 
the  Pullman  Company. 

[1]  The  petition  Is  long,  and  la  not  as  clear 
as  It  should  be,  but  in  answering  to  the  mer- 
its defendants  waived  all  formal  defects,  and 
placed  plaintiff  In  a  position  wherein  she  be- 
came entitled  to  have  her  petition  construed 
In  the  light  of  the  most  friendly  rules  of  in- 
terpretation. The  question  before  as  Is  that 
of  whether  or  not  the  petition  so  construed 
is  sufficient  to  support  the  verdict  The  gist 
of  the  cause  of  action  pleaded  and  contested 
at  the  trial  la  that  it  was  an  unusual  prac- 
tice of  which  plaintiff  had  not  been  informed 
and  had  no  knowledge  for  the  "Meteor"  train 
to  be  moved  while  the  cars  were  being  clean- 
ed, and  that  each  defendant  owed  the  clean- 
era  the  duty  of  not  moving  the  train  in  a 
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rnannsr  to  -endai^er  their  safe^  wlthont 
fdvlng  tbem  warning  of  sncb  Intended  moTe- 
uient  Without  gtdng  into  the  details  of  the 
petition  we  hold  It  Is  sufficient  to  support 
the  rerdlct  and  Ju^ment  and  pan  to  the 
consideration  of  the  demurrers  to  the  evi- 
dence, taking  npr  first,  the  demurrer  of  the 
Pullman  Compony. 

[2]  Plaintiff  *a3  the  servant  ot  the  Pull- 
man Company,  engaged  in  her  master's  work 
which .  she  was  performing  In  tiie  proper 
place  and  manner.  She  was  In  a  position 
where  a  sudden  and  unexpected  movement 
of  the  car  would  imperil  her  safety,  and 
where  she  was  utterly  helpless  and  unable 
to  protect  herself.  She  was  compelled  to  de- 
pend on  the  care  of  others  for  her  safety, 
and  it  was  the  duty  of  her  master  In  dls- 
charglng  Its  obligation  to  exercise  reasonable 
care  to  provide  Its  servant  with  a  reason- 
ably safe  place  In  which  to  work,  to  adopt 
reasonable  means  to  prevent  the  car  from 
being  moved  while  she  was  in  a  position  so 
dangerous.  Scanlon,  the  foreman,  knew  that 
three  of  the  cars  belon^ng  to  the  train  were 
absent,  and  might  be  switched  in  at  any 
time.  Further  he  knew  that  such  occurrence 
was  so  Infrequent  that  plaintiff  would  not 
be  looking  for  it,  and  that  she  might  be  in  a 
position  of  utter  helplessness  and  danger. 
He  had  no  control  over  the  movement  of  cars 
by  the  railroad  company,  but  he  did  have 
opportunity  and  means  for  protecting  his 
servant  either  by  flagging  the  cars  on  which 
the  cleaners  were  working  or  by  keeping  a 
lookout  for  the  missing  cars  and  giving 
timely  warning  to  his  servants  of  their  ap- 
proach. In  attempting  to  cast  the  whole 
burden  of  the  duty  he  owed  his  servants  on- 
to the  employes  of  the  railroad  company, 
Scanlon  was  guilty  of  a  negligent  breach  of 
duty  for  which  the  Pullman  Company  should 
be  held  to  respond  in  damages.  The  demur- 
rer of  that  company  was  properly  over- 
ruled. 

[8]  Plaintiff  was  not  the  servant  of  the 
railroad  company,  and,  of  course,  was  not 
subject  to  the  orders  of  that  company,  ex- 
cept sach  orders  as  were  approved  and  adopt- 
ed by  her  master  for  her  guidtince  and  pro- 
tection, but  die  was  on  the  property  of  the 
railroad  company,  not  as  a  trespasser  or 
licensee  by  sufference,  but  as  an  invitee,  or, 
as  we  said  in  Nelson  v.  Railroad,  132  Mo. 
App.  loc.  cit  6&4. 112  S.  W.  1017,  as  a  Ucenr 
see  by  luTitation.  The  railroad  company 
owed  her  the  same  duty  it  owed  its  cleaners. 
Knowing  that  she  was  at  work  in  one  of  the 
sleeping  cars  and  might  he  in  a  place  of 
danger,  it  had  no  right  to  move  the  train 
wlfbont  giving  her  wanilns  and  without 
first  ascertaining  that  she  was  not  in  a 
dangerous  place  in  the  car.  It  was  doing  on 
nnnsnol  thing,  knew  that  Uie  deoners  would 
not  be  anticipating  sudi  movement,  and  It 
had  no  more  right  to  deprad  entirely  on  the 


care  of  Scanlon  for  their  protection  than  he 
had  to  rely  on  the  care  of  the  trainmen. 
Each  defendant  owed  the  cleaners  a  duty, 
both  were  recreant,  and  neither  shoidd  be 
heard  to  excuse  Itself  <m  the  plea  that  the 
other  was  at  fault  The  court  did  not  err  in 
overmllng  the  demurrer  to  tlie  evidence  of- 
fered by  the  railroad  company. 

The  (rt^Jectlons  urged  against  the  rulings  of 
the  court  on  instmctlons  hare  been  examin- 
ed and  are  ruled  against  the  defendants. 
The  instructions  are  too  long  and  Include 
unnecessary  details  in  thdr  hypotheses,  but 
we  do  not  find  them  misleading  or  confusing 
and  believe  that  a  Jury  composed  of  men  of 
ordinary  Intelligence  would  understand  them. 
They  are  free  from  prejudicial  error. 

Finally,  It  Is  urged  that  the  verdict,  which 
was  for  92;2riO,  is  ezcesslTe.  The  objection 
is  based  on  the  evidence  of  defendants.  iM- 
denoe  of  plaintiff  of  a  substantial  character 
discloses  injuries  for  which  the  award  of 
damages  made  by  Qie  Jury  would  he  small 
compensation.  The  lune  of  the  extent  of 
the  injuries  is  presoited  by  all  the  evidence 
as  one  of  fact,  and  we  cannot  say  that  the 
jury  exceeded  reasonable  bonnds. 

The  judgment  is  affirmed.  All  concur. 


TETWILER,  Public  Adm'r,  v.  ST.  LOUIS, 
I.  M.  ft  S.  BY.  CO. 

(Springfield  Court  of  Appeals.   Missouri.  April 
7,  1913.    BeheariQg  Denied 
May  5,  1913.) 

CouRTO  (§  91*)— Kmj!s  OP  DEcision. 

The  Court  of  Appeals  mast  defer  to 'the 
opinion  of  tbe  Supreme  Court  upon  the  same 
evideoce  in  a  former  appeal  of  tbe  Bame  cause. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  iS  318,  325,  326;  Dec  Dig.  {  91.*] 

Appeal  trom  Circuit  Court,  BnUer  County; 
J.  G.  Sbeppard.  Judge. 

Action  by  Charles  Tetwller,  public  admin- 
istrator, In  charge  of  the  estate  of  Thomas 
Allen,  deceased,  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals. Afllrmed. 

B.  T.  Bailey,  ot  St  Lonl^  and  N.  A.  Mos- 
I^,  of  Bloomfleld,  for  appellant  David  W. 
Hill,  of  Poplar  Bluff,  for  respondent 

ROBERTSON,  P.  J.  ThU  action  to  re- 
cover damages  on  account  of  the  death  of 
Thomas  Allen  was  instituted  by  the  public 
administrator  of  Butler  county,  Mo.,  who  was 
in  charge  of  his  et^te,  and  has  been  tried  In 
the  circuit  court  twice.  At  the  first  trial  the 
verdict  of  the  jury  was  for  the  defendant 
and  the  plaintiff  appealed  to  the  Supreme 
Court,  which  reversed  the  judgment  and  re- 
manded the  cause  for  a  new  trial.  The  opin- 
ion is  In  242  Mo.  ITS.  145  S.  W.  780,  where  a 
statement  of  the  facts  as  disclosed  at  the 
first  trial  may  be  found.  Upon  the  second 
trial  the  jury  returned  a  verdict  In  favor  of 
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the  plaintiff  for  96,000,  and  the  defendant 
bas  appealed  to  this  court. 

In  the  second  trial  of  the  case  the  testi- 
mony of  David  Sheets  taken  at  the  first  trial 
and  preserved  In  the  bill  of  exceptions  was 
again  submitted  to  the  Jury,  so  also  was  the 
testimony  of  several  other  witnesses;  hence, 
the  chief  testimony  npon  which  the  Supreme 
Court  considered  the  case  is  yet  present  ver- 
batim In  the  record  submitted  here. 

In  addition  to  what  Is  stated  In  the  o[dn- 
ton  of  the  Supreme  Court  as  to  the  facts,  we 
note  that  EK>me  of  the  witnesses  testified  that 
the  space  between  the  cars  referred  to  there- 
in was  opened  up  for  the  express  purpose  of 
allowing  the  employes  to  {tass  through,  and 
that  when  the  deceased  started  to  enter  this 
4^>enlng  the  cars  were  standing  stUL  The 
engineer  on  the  second  trial  testified  as  fol- 
lows: "Q.  Now,  this  opening  there  was  neces- 
sary for  the  repair  men  and  engine  men  to 
get  through  there  and  use  their  shanty,  and 
have  a  place  to  get  through,  wasn''t  it?  A. 
How  is  that?  Q.  That  opening  was  neces- 
sary for  these  men  to  use  it?  A.  Oh,  sure; 
when  it  was  don^  ther^  It  wu  necesaaiy 
for  them  to  use  it" 

The  engineer  testlfled  that  previous  to  the 
time  he  moved  his  engine  which  caused  the 
accident  he  had  been  standing  stUl  for  two 
or  three  minutes;  that  he  saw  the  torches 
carried  by  the  deceased  and  his  partner, 
Sheets;  that  when  he  last  saw  them  "they 
were  right  at  the  opening,  going  westward." 
The  engineer  also  teeitlfied  that  the  deceased 
and  his  partner,  Sheets,  could  have  walked 
from  their  starting  point  to  the  opening  in 
about  two  minutes,  and  as  he  testified  that 
he  had  been  standing  still  for  about  three 
minutes  previous  to  the  time  when  he  last 
saw  the  men,  the.  Jury  may  well  have  pre- 
sumed that  the  engine  was  not  In  motion  at 
the  time  when  the  deceased  started  to  enter 
the  opening.  It  is  admitted  by  tiie  engineer 
that  no  signal  was  given  when  be  moved  the 
Migine. 

As  stated  in  the  opinion  of  the  Supreme 
Court,  we  are  unable  to  ascertain  how  tine  de- 
ceased could  have  determined  when  a  safer 
opportunity  would  have  presented  itself  for 
passing  through  the  opening  than  tlie  one 
which  he  selected. 

We  do  not  liave  the  authority  to  overrule 
the  Supreme  Court  In  tills  case,  neither  have 
we,  under  the  facts  disclosed  by  the  record, 
the  Inclination  to  criticize  that  opinion. 

The  Judgment  of  the  trial  court  la  afflrm- 
ei.  All  ooncnr. 


BBBA  T.  MISSOUBI  PAa  BY.  CO. 

(Springfield  Court  of  Appeals.  MIssonrL 
April  T,  191S.    Rehearing  Deided 
April  26,  1913.) 

1.  TaiAL  (I  296*)— AcnoKS  fob  Injcbiss— 
iNsntncnoNS— Ctjbb  bt  Otheb  Instbuo- 

TIONS. 

In  a  railroad  firemen's  action  for  Injuries 
caused  by  a  grabiroo  giving  way  while  be  was 


alighting  from  a  moving  engine,  the  refusal  of 
an  instruction  properly  defining  the  duty  of 
the  master  and  servant  in  the  fumishlnK  and 
handling  of  appliauces  was  not  reverdble  er- 
ror, where  the  Jury  was  clearly  instructed  as 
to  defendant's  duty  to  exercise  ordinary  care 
and  diligence  in  fnmishing  appliances,  and  that* 
if  plaintlir  was  guilty  of  contributory  negli- 
gence, he  could  not  recover. 

fBd.  Note.-^or  other  cases,  see  Trial,  Cent 
gj.^M  705-713,  716,  718,  TLS;  Dec  Dig.  | 

2.  APPBAI,  AWD  EBBOB    (i  877*)  —  ISSTBtJC- 

TioNs— Right  to  Except, 

A  party  cannot  except  to  the  refusal  of  in- 
structions requested  by  the  adverse  party. 

EEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3B60-8572;  Dea  Dig.  | 
877.*] 

8.  HAsm  AKD  Sebvant  (I  278*)— Actions 
won  Injcbies— SuinoiKRCT  or  Evidsncb. 
In  a  railroad  fireman's  action  for  injuries 
caused  by  a  grabiron  giving  way  because  of 
the  loss  of  a  set  screw  when  he  was  alighting 
from  a  moving  engine  which  had  just  left  the 
roundhouse  where  it  had  been  left  for  Inspec- 
tion, evidence  held  to  Justify  the  jury  in  finding 
tbat  the  set  screw  was  not  in  place  when  the 
engine  left  the  roundhouse,  and  that  this  fact 
might  have  been  discovered  by  reasonable  care 
and  InspectioD. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  954,  960-4168,  960-909, 
971,  9^  977;  Dec  Dig.  |  27&*] 

4.  NBOLIOnfOI    (I    184*)  — SUTTKIIBHOT  OF 
EVIDXNOB. 

Proof  of  nedigence  is  not  conjectural, 
where  it  is  established  by  facts  from  wbicb  a 
logical  inference  may  be  dra^  tbat  tiie  de- 
fects compUlned  ot  cansed  the  acddent 

[Bid.  NoteL— For  other  cues,  see  Negligence, 
Cent  Dig.  11  287-270^  272,  278;  Dec  Dig.  | 
184.*] 

6.  BfASTEB  AND  SKBTANT  ($  231*)— liLABIUTT 

FOB  Ihjubieb— Appliances. 

As  it  is  the  master's  continuing  and  ever 
present  duty  to  use  ordinary  care  to  furnish 
reasonably  safe  apidianees,  uid  to  keep  them 
in  proper  repair  so  far  as  It  can  be  done  by 
the  exercise  of  ordinary  care,  dlllseoce,  and 
infection,  in  the  absence  of  Knowledge  of  a 
defect  brought  home  to  the  employ^,  be  has  a 
right  to  rely  upon  the  master  performing  such 
duty. 

[Ed.  Note.— For  other  caseSjSee  Master  and 
Servant  Cent  Dig.  ||  076-077;  Dec  Dig.  | 
231.*] 

6.  BCacteb  AiiD  SBBVAirr  (|  278*)— Injubt  to 
Sebvant— Sufficibnct  of  Evidbxcb. 

In  a  railroad  fireman's  action  for  Injuries 
caused  by  a  grabiron  jgiving  way  while  he  was 
alighting  from  a  moving  engine  owing  to  the 
loss  of  a  set  screw,  where  there  was  no  direct 
evidence  that  the  set  screw  was  in  place  when 
the  engine  left  the  roundhouse  where  it  had 
been  Inspected,  but  there  were  facts  from 
which  this  could  be  inferred,  the  rule  that 
where  an  injury  may  have  resulted  from  one 
of  two  causes,  for  one  of  which  only  the  de- 
fendant Is  liable,  plaintiff  must  show  with  rea- 
sonable certainty  that  the  cause  for  wbicb  de- 
fendant Is  liable  produced  the  result,  and  can- 
not recover  if  the  evidence  leaves  it  to  con- 
jecture did  not  apply;  it  being  uncontroverted 
that  the  cause  of  the  tall  was  the  giving  way 
of  the  grabiron. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  U  964,  956-958,  960-969, 
971,  972.  977;  Dec  Dig.  {  278.*] 
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7.  MASTEB  AHD  SKBTAHT  a  238*)— LlABIUTT 
POK  InJUXEBB— CoimUBUTOBT  NEOUGENCX— 

Sklkctxno  Unsaix  Methods  or  Wobk. 
Where  a  serruit  of  his  own  free  will 
duKNieB  an  nnsafe  manner  of  doing  hii  work 
or  asing  hia  employer'B  appliancea  when  other 
and  safer  ways  are  at  hand,  he  may  still  re- 
eoTer  for  the  ioiury,  ddIobs  the  way  chosen 
was  ao  danieroiu  that  an  ordinaiUy  pradeot 
person  would  not  have  undertaken  it  u  he 
did. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  681,  743-748;  Dec  Dig. 
|  238.»] 

8.  Mastkb  akd  Sebvant  (|  289*)— Ijabiutt 

rOB  iHJVBIBa— GONTBIBUTOBT  NBQLIOENCE 

— Sbuctiro  Unsaib  Mbtbods  of  Wobe. 
Whether  a  railroad  fireman  injured  by  the 
giving  way  of  a  grabiron  while  alighting  from 
an  engine  was  negligent  in  attempting  to  alight 
from'  an  engine  mnoiog  at  from  four  to  six 
miles  an  hoar  at  a  street  crossing  which  was 
smooth  and  even,  he  having  no  knowledge  that 
the  grabiron  was  unaafe,  was  a  question  for 
the  Jniy,  since  reaaonaue  mlnda  might  differ 
as  to  whether  an  ordinarilr  pmdent  person 
under  similar  drconurtancea  would  have  act- 
ed as  he  did. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  1088.  1090,  1092-1132: 
Dec  Dig.  I  289.*] 

9.  IfASTBB  ADN  SeBTAHT  ({  243*)— LlABZLITT 

FOB  Injuries  —  CoNTBiBtJTOBT  Neouobncb 

— Violation  of  Ritib. 

A  mle  of  a  railroad  company  prohibiting 
trainmen  from  getting  off  and  on  trains  when 
*in  too  rapid  motion**  was  not  violated  by  a 
fireman  who  alighted  from  an  engine  while  run- 
ning from  four  to  six  miles  an  hour,  unless  an 
or<fliiarIly  pmdent  man  would  not  have  done 
so,  slncB  toe  mle  implied  that  employ^  may 
get  on  or  off  trains  when  moving  under  condi- 
tions and  drcTimstancea  that  were  apparently 
safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dif.  H  68%  7fib-776;  Dec  Dig. 
I  243.*] 

10.  Mabtbb  and  Sbbtant  (|  232*)— Liabil- 
ITT  fob  Injubixs— Scope  of  Ehplothent. 

It  was  a  railroad  fireman's  duty  to  go  to 
the  roundhoase  and  preiMre  his  en^e  for  liis 
trips,  and  it  was  customary  for  him  and  other 
firemen  to  ride  from  the  roundhouse  to  the 
station  where  within  a  few  minutes  the  engine 
would  be  tamed  over  to  the  regular  engineer 
and. fireman  in  the  engine  then  in  the  custody 
of  a  hostler.  While  so  riding  to  the  station 
plaintiff  attempted  to  alight  for  the  purpose 
of  going  to  a  nearby  lunoimom  for  a  cup  of 
colfee,  and  was  injured  by  a  grabiron  giving 
way.  ffeU  that,  while  In  aUghting  from  the 
enpne  he  was  doing  no  act  necessanr  to  be 
done  for  the  company,  he  did  not  Tolnntarily 
leave  his  em^oyment  or  use  the  grabiron  for 
a  pormwe  for  wbixSi  it  was  not  intended,  ao  as 
to  reueTe  the  company  of  liability  for  nle  in- 
juries. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
gmnt,  Cent  Di(.  H  678-680;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty;  B.  O.  Thurman,  Judge 

Action  by  Earl  B.  Rhea  against  the  Mis- 
■onrl  Padflc  Railway  Company.  Judgment 
tot  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Thla  waa  a  suit  for  damages  for  personal 
Injoriea  The  plaintiff  recovered  Judgment, 
and  def^dant  has  appealed. 


It  appears  from  the  erldmca  tliat  Baii  B. 
Bbea  was  in  the  employ  of  the  defendant 
railway  company  as  a  fireman  on  one  of  Its 
engines  runoiug  between  Kansas  City  and 
JopUn,  and  that  on  November  20,  1910,  at 
about  noon,  he  reached  Joplln,  and  went  to 
Ms  room  and  slept  imtll  5  or  6  o'clodt  in 
the  afternoon,  and  then,  accordli^  to  the  cus- 
tom of  the  d^endanf  s  firemen,  went  to  de- 
fendant's roondhonse  in  the  dischazge  of  his 
duty  as  flxeman  to  look  ^ter  the  engine  on 
which  he  would  make  the  night  mn  to  Kan- 
sas City;  his  duty  In  ttut  particular  vras  to 
see  that  the  lamps  were  pn^verly  oiled,  and 
that  the  steam  had  been  propo-^  gottm  np 
In  the  mglne  before  starting  on  the  trip; 
that  in  attending  to  those  duties  at  the 
roundhouse  he  climbed  up  into  the  engine 
cab  and  down  to  the  ground  again  some  five 
or  six  times,  and  in  doing  so  used  Uie/'grab- 
iron"  or  "handhold"  on  whl^  the  interest 
in  this  case  centers.  There  were  two  of  the 
grabirons,  one  attached  to  the  engine  and 
one  to  tJw  tender,  and  they  were  placed 
there  by  the  defendant  for  the  use  of  its  em- 
ployes in  climbing  upon  and  getting  down 
from  the  cab  of  the  engine.  It  appears  that 
the  engine  was  taken  In  charge  by  the  hostler 
and  his  helper,  their  duty  being  to  back  the 
engine  from  the  roundhouse  to  the  defend- 
ant's station  near  Main  street  in  the  dty  of 
Joplln,  and  that  at  the  time  of  plaintiff's  In- 
jury the  engine  was  In  full  control  of  the 
hostier  and  his  helper.  The  train  was  sched- 
uled to  leave  Joplln  at  7:10  p.  m.  After 
plaintiff  had  attended  to  his  duties  at  the 
roundhouse,  according  to  his  custom  as  well 
as  that  of  other  Bremen  of  the  defendant 
company,  he  rode  on  the  engine,  from  the 
roundhouse  toward  the  station  where  the 
hostler  and  his  helper  would  deliver  control 
of  the  engine  to  the  regular  engineer  and  fire- 
man. The  plaintiff  had  no  duties  to  perform 
in  taking  the  engine  from  the  roundhouse  to 
the  station.  He  rode  for  a  time  In  the  seat 
ordinarily  used  by  the  fireman,  but  which, 
on  the  trip  from  the  roundhouse  to  the  sta- 
tion was  the  seat  of  the  hostler's  helper. 
Soon  after  the  engine  started  on  its  trip 
from  the  roundhouse  to  the  station,  plain- 
tiff arose  from  the  seat  and  stood  In  the 
gangway  between  the  engine  and  tender,  and 
took  hold  of  the  grabirons.  This  position 
made  him  face  the  hostler  with  whom  he 
was  talking.  The  evidence  shows  that  for  a 
distance  of  100  or  160  feet  he  stood  in  that 
position  with  his  hands  on  the  grabirons, 
and  that  as  the  engine  approached  Main 
street  he  stepped  down  to  the  bottom  step 
of  the  engine,  still  holding  to  the  grabirons, 
and  that  Just  as  the  engine  came  to  Main 
street,  and  as  it  was  traveling  from  four  to 
six  miles  an  hour,  he  attempted  to  alight  for 
the  purpose  of  going  to  a  lunchroom  for  a 
cup  of  coffee.  He  released  his  tuAi  on  the 
grabiron  on  the  tender  and  swung  out  to 
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alight,  holding  to  the  grablron  on  the  en- 
gine with  his  left  hand;  this  grablron  turn- 
ed and  fell  out,  and  plalntlfiF  fell  upon  the 
track,  and  one  of  his  feet  was  run  over  and 
cut  off  by  a  wheel  of  the  engine.  The  host- 
ler did  not  know  the  plaintiff  had  been  In- 
jured until  he  bad  run  the  engine  on  back 
some  50  or  T5  feet  to  Its  regular  stopping 
place  at  the  station.  The  grablron  was  found 
on  the  ground,  and  was  picked  up  and  laid 
In  the  cab  of  the  engine. 

This  grablron  on  the  engine  Is  a  long  Iron 
bar,  extending  from  the  back  of  the  cab  at 
about  the  height  of  a  man's  bead  who  would 


be  standing  in  the  gangway,  down  to  a  point 
about  even  with  the  floor  of  the  gangway. 
At  the  top,  it  is  straight,  and  is  held  In  place 
by  two  sockets  through  which  it  passes — 
eye  sockets  or  rings  go  around  the  bar  and 
hold  it  in  place — and  in  the  top  eye  socket 
there  is  a  set  screw  which  holds  the  bar 
solid  and  Arm.  At  the  bottom  the  bar  curves 
in  toward  the  engine  and  hts  into  a  socket,  and 
the  socket  at  the  lower  end  and  the  set  screw 
at  the  top  eye  socket  keep  the  grablron  solid 
and  secure  in  its  place.  A  photograph  of  that 
part  of  the  engine,  which  was  exhibited  to 
the  jury,  is  here  reproduced: 


Digitized  by 


Google 


RHEA  T.  MISSOURI  FAC.  BT.  00^ 


7 


Tlie  defoidant  company  has  a  role  tbat  all 
engines  must  be  Inspected  In  tbe  roundhouse 
at  their  terminals.  The  proof  In  this  case 
Is  that,  wbile  there  was  no  regular  Inspector 
kept  at  Joplln  by  the  defendant,  the  eDglnes 
were  inspected  by  boilermakers  and  mechan- 
ics who  worked  in  and  about  the  roundhouse. 
The  defendant  also  has  a  rule  prohibiting 
trainmen  from  getting  off  and  on  trains. when 
they  are  In  too  rapid  motion. 

The  negligence  charged  In  the  plaintiff's 
petition  is  that  tbe  defendant  carelessly  and 
negligently  suffered,  allowed,  and  permitted 
the  set  screw  which  jMssed  through  the  top 
eye  socket  and  which  held  the  grablron  firm- 
ly and  securely  In  its  proper  place  and  posi- 
tion to  be  lost  out  and  gone  therefrom,  and 
that  by  a  failure  to  make  proper  and  timely 
inm>ection  the  defendant  was  guilty  of  neg- 
ligence, and  that  the  appliance  was  out  of 
repair  for  such  a  length  of  time  that  the  de- 
fendant knew  or  could  have  known  by  the 
exercise  of  ordinary  care  and  Inspection  that 
the  set  screw  was  gone  and  the  appliance  un- 
safe. 

Ttie  defendant  denies  its  negligence,  and 
contends  that  the  evidence  falls  to  disclose 
the  loss  of  the  screw  or  the  defective  condi- 
tion for  such  a  length  of  time  before  the  In- 
Jury  as  to  have  allowed  the  defendant  to 
have  discovered  it  and  remedied  It ;  and  far- 
ther contends  tbat  plaintiff  cannot  recover 
because  of  bis  own  negligence  In  electing  to 
alight  from  the  engine  at  the  time  he  did 
and  for  the  purpose  testified  .to  when  be 
could  have  waited  until  the  engine  bad  gone 
75  or  100  feet  farther,  and  alighted  wben  it 
would  have  been  standing  stilL  Defendant 
disclosed  its  theory  of  tbe  case  by  offering 
and  standing  upon  a  peremptory  Instruction 
presented  at  the  close  of  the  plaintlfTs  evi- 
dence, and  refusing  to  Introduce  any  evi- 
dence In  its  own  behalf. 

R.  T.  Bail^,  of  St  LoolB.  H.  W.  Tlm- 
monds,  of  Lamar,  and  Scott  &  Bowker,  of 
Nevada,  Ho.,  for  appellant  Stivers  &  Mor- 
ris and  W.  W.  OalTln,  all  of  Kansas  City, 
and  Edwtat  I*  Moor^  at  lAioar*  for  reqrand- 
ent 

FABRINGTON,  J.  (after  stating  the  facts 
as  above).  [1 , 21  Tbe  appellant  (defendant) 
excepted  to  tbe  action  of  tbe  trial  court  in 
refoslng  plaintiff's  Instruction  numbered  2, 
which  defines  the  duty  of  tbe  master  and 
servant  In  the  famishing  and  bandllng  of 
at^llancee.  This  instmction  was  proper  and 
might  well  have  been  given;  but  the  Instruc- 
tlouB  which  were  given  clearly  Instructed  the 
Jory  concerning  the  duty  of  the  defendant 
to  exercise  ordinary  care  and  diligence  In 
furnishing  the  appliance,  and  instructed  that 
If  they  should  find  that  the  plaintiff  was 
guilty  of  contributory  negligence  In  the  man- 
ner In  which  he  alighted,  they  shonld  find 
f«  tbe  defendant  While  the  Instnictlon 
wlildi  was  rcAised  would  have  been  entirely 


pr<^>er,  the  failure  to  give  It  In  the  presence 
of  all  the  Instructions  which  were  .given  does 
not  constitute  reversible  error.  Moreover, 
a  party  cannot  except  to  the  opinion  of  the 
court  refusing  In&tructlons  to  the  Jury  mov- 
ed by  the  adverse  party.  Bailey  v.  Gampbeil, 
2  111.  (1  Scam.)  47. 

[3]  Tbe  appellant  contends  that  the  evi- 
dence in  this  case  discloses  a  state  of  facts 
from  which  the  defendant  would  not  and 
could  not  have  known  of  the  defect  namely, 
tbat  the  set  screw  was  gone,  for  a  sufficient 
length  of  time  to  charge  it  with  notice,  and 
that  It  was  erroneous  to  submit  that  ques- 
tion to  the  Jury,  and  therefore  defendant's 
proffered  peremptory  Instruction  abould  hare 
been  given. 

[4]  In  support  of  this  position,  appellant 
urges  the  doctrine  laid  down  In  the  case  of 
Glasscock  v.  Dry  Qoods  Co.,  106  Mo,  App. 
657,  80  S.  W.  364,  and  other  cases  cited  In 
tbe  brief  declaring  tbe  same  rule.  As  a 
first  consideration,  that  case  turned  upon  the 
question  of  contributory  negligence,  as  the 
final  point  in  the  opinion  fully  discloses. 
However,  the  court  In  that  case  does  lay 
down  a  rule  which  Is  applicable  here,  to  wit: 
Proof  of  negligence  is  not  conjectural  where 
established  by  facta  from  which  a  logical  In- 
ference may  be  drawn  tbat  the  defects  caus- 
ed the  accident  In  the  Glasscock  Case  the 
opinion  shows  tbat  the  break  In  tbe  rope 
did  not  come  about  by  gradual  wear  and 
tear,  but  was  such  as  would  be  made  when  a 
sudden  force  was  applied  to  the  rope,  It  be- 
ing too  short — having  been  tied  before  tbe 
accident — of  which  defendant  had  no  knowl- 
edge in  time  to  have  remedied  It.  In  the 
case  before  us  appellant  argues  tbat  because 
plaintiff  climbed  up  and  down  five  or  six 
times  within  30  minutes  of  tbe  time  of  the 
Injury,  and  stood  holding  to  the  grablron 
while  riding  toward  the  station  and  discov- 
ered nothing  wrong  or  loose  about  the  grab- 
iron,  the  only  reasonable  Inference  that  could 
be  drawn  Is  that  tbe  set  screw  had  not  come 
out  of  tbe  eye  socket  or  was  not  out  for 
such  a  period  of  time  prior  to  the  injury 
that  defendant  would  have  or  could  be  enlarg- 
ed with  knowledge  of  tbe  defect  In  time  to 
have  remedied  it  In  the  Glasscock  Case  the 
elevator  had  been  running  all  morning  and 
the  rope  subjected  to  exactly  the  same  strain 
as  was  exerted  upon  it  when  it  broke,  where- 
as In  this  case  there  is  no  evidence  that  the 
grablron  had  been  subjected  to  the  same 
strain  by  the  plaintiff  or  any  one  else  with- 
in such  short  time  before  the  Injury  occur- 
red. True,  there  is  evidence  that  plaintiff 
climbed  up  and  down  five  or  six  times  while 
tbe  engine  was  standing  in  tbe  roundhouse, 
and  tbat  be  had  bis  band  on  this  grablron 
a  moment  before  getting  down  upon  the  low- 
er step  to  swing  off;  but  from  the  construc- 
tion of  this  appliance,  the  picture  of  which 
was  before  the  jury,  it  could  reasonably  be 
Inferred  tbat  the  force  apidled  to  It  In  go- 
ing up  and  down  when  the  englse  ma  stand- 
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lug  still  wonid  not  tend  to  poll  the  grablroa 
out  of  Its  Bocket  at  tbe  lower  end,  and  that 
In  fact  it  would  ratber  tend  to  hold  It  In 
Its  place;  that  by  standing  In  the  gangway 
of  the  engine  and  holding  to  It,  although  the 
engine  was  moving,  would  likewise  have  no 
tendency  to  pull  the  grablron  from  the  low- 
er socket  The  evidence  shows  that  the  grab- 
Iron  came  loose  and  fell  out  when  plaintiff 
had  released  his  hold  on  the  grablron  which 
was  attached  to  the  tender  and  swung  out 
away  from  tbe  engine  in  the  act  of  alight- 
ing. This  would  plainly  exert  ■  force  on  the 
appliance  that  would  cause  It  to  be  loose  and 
come  out  at  the  bottom,  and,  the  screw  be- 
ing out  at  the  top,  the  grablron  could  turn 
and  drop  to  the  ground;  and  the  Jury  had 
all  the  facts  and  circumstances  before  It 
and  could  reasonably  infer  that  this  was  ex- 
actly what  occurred,  as  the  grablron  was 
found  on  the  ground  after  the  injury,  and 
no  trace  was  found  of  the  screw.  Ttto  evi- 
dence showed  that  In  backing  the  engine  was 
not  subjected  to  any  nnuBual  bumping  or 
Jarring  such  as  would  tend  to  loosoi  a  tight 
acrevr,  and  the  Jury-  could  reasonably  and 
logically  Infer  that  the  screw  was  not  in  its 
place  when  the  engine  left  the  roundhouse. 
It  would  be  no  unreasonable  infw«ice  from 
the  testimony  in  this  record  that  Uw  screw 
was  in  fact  out  of  Its  place  when  the  engine 
left  the  roundhouse — a  place  of  inspection — 
tbr  such  a  loigtta  of  time  that  by  the  exos 
dee  of  ordinary  care  the  defendant  could 
tiare  discovered  the  defect  and  remedied  it 
In  the  OlasBcock  Case  tbe  evidence  Is  that 
the  operator,  according  to  his  own  story,  was 
guilty  of  contributory  negligence  in  not  re- 
porting the  fact  that  the  gate  wu  striking 
the  pulley,  while  in  this  case  there  is  no 
proof  whatever  that  plaintiff  bad  any  knowl- 
edge that  the  appliance  was  not  to  proper 
working  order.  We  conclude,  therefore,  that 
the  facts  of  this  case  do  not  show  that  the 
appliance  became  defective  within  so  short  a 
time  prior  to  the  injury  that  the  defendant 
could  not  In  the  exercise  of  ordinary  care 
have  discovered  and  remedied  it;  but  that, 
on  the  other  hand,  the  Jury  could  under  all 
tbe  evidence  reasonably  find  that  tbe  appli- 
ance became  defective  on  account  of  the 
screw  b^ng  out,  and  that  it  was  out  for 
such  a  length  of  time  as  to  Impute  knowl- 
edge of  the  defect  to  the  defendant 

[I]  There  la  an  ever-present  duty  resting 
on  the  master  to  use  ordinary  care  to  furnish 
reasonably  safe  appliances,  and  such  duty  is 
a  continuing  one;  he  must  keep  the  appli- 
ances In  proper  repair  so  far  as  it  can  be 
done  by  the  exercise  of  ordinary  care,  dili- 
gence, and  tnE{>ection,  and  in  the  absence  of 
knowledge  of  such  defect  beln?  brought  home 
to  the  employ^  he  has  a  right  to  rely  upon 
the  mastor  faithfully  performing  that  duty. 
Parsons  v.  Ballway  Oo.,  94  Mo.  286.  282,  6  S. 
W.  464 ;  Parker  v.  Ballway  Co.,  109  Mo.  862, 
882,  19  S.  W.  1118^  IS  L.  B.  A.  802.  What 


was  said  in  the  case  of  Outridge  r.  Ballway 
Co,  105  Mo.  at  pages  526  and  627,  16  S.  W. 
043  at  page  045,  where  the  handhold  on  a 
box  car  gave  way,  resulting  In  Injury,  Is 
strikingly  aK>Ucable.  The  court  In  that  case 
in  another  part  of  tbe  optolon  used  the  fol- 
lowing language:  "Defendant  contends,  also, 
that  the  court  erred  in  permitting  plaintiff 
to  prove  the  condition  of  the  handhold  and 
the  car  after  the  accident  This  potot  la  not 
well  taken.  Plaintiff,  In  order  to  recover, 
was  required  to  prove,  first,  that  tbe  hand- 
bold  was  uot  safe ;  and,  second,  that  def ^d- 
ant  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known.  It  was  not  safe.  It  seems 
to  use  the  only  method  open  to  plaintiff  to 
prove  the  defectivaieBS  of  the  appliance  was 
to  prove  how  it  was  fastened,  and  what  con* 
dition  tbe  screws  and  wood  were  to  Imme- 
diately after  tbe  accident" 

In  the  present  case  platotiff  showed  the 
condition  of  the  appliance  immediately  after 
the  injury— that  the  screw  was  out— tliat, 
when  he  started  to  swing  of^  the  grablron 
turned  and  caused  him  to  tall,  to  his  Injury; 
that  tbe  threads  shown  in  the  €7e  sodcet 
looked  good,  and  that  there  was  no  hawdllng 
of  the  engine  between  the  roundhouse  and  tbe 
place  of  injury  from  which  it  could  be  rw- 
wnably  Inferred  that  a  screw  which  was  in 
perfect  ccmdition  at  tbe  rounflbouse  could 
woife  loose  and  come  out  in  so  short  a  dis- 
tance. Indeed,  appellant  itself  contends  that 
tbe  evidence  conclusively  shows  that  tbe 
screw  was  tight  in  ito  place  wben  the  engine 
was  within  100  feet  of  the  place  of  the 
injury. 

The  picture  of  the  engine  and  grablron, 
which  vras  before  tbe  Jury,  shows  that  this 
appliance  is  in  no  wise  Intricate,  and  that 
there  was  no  need  of  expert  testimony  to  ex- 
plain to  tbe  Jury  how  it  could  work  loose, 
or  whether  It  would  work  up  or  down.  A 
look  at  tbe  plctore  reveals  that  merely  pull- 
ing straight  up  or  down  In  climbing  on  or 
off  a  standing  engine  would  not  tend  to  pull 
the  lower  end  of  the  grablron  out  of  its 
socket;  and,  so  long  as  It  remained  In  the 
socket  at  the  lower  end,  It  is  platoly  aeea 
that  it  would  not  and  could  not  turn.  Had 
the  evid^ce  shown  that  plaintiff  or  some  one 
else  had  swung  off  of  this  moving  engine  five 
or  six  times  wlthto  30  minutes  of  the  time 
of  the  injury  to  plaintiff,  exerting  an  outward 
force  such  as  plaintiff  did  when  It  gave  way, 
and  that  it  failed  to  give  way,  then  the  con* 
ditions  might  bring  tbe  defendant  wttbin  the 
rule  It  seeks  to  tovoke;  but  no  such  strato 
is  shown  to  have  been  put  upon  it  at  least 
not  that  day  by  the  plaintiff.  The  Jury  bad 
a  right  to  tofer  that  a  screw,  tight  to  Ito 
place,  In  threads  of  iron  to  good  shape  hold- 
tog  It  to  its  place,  wlU  not  work  out  and 
become  loose  to  the  short  distance  this  engtoe 
traveled  from  tbe  roundhouse  to  the  place 
of  tbe  Injnry;  and  tbe  Jury  certoinly  bad 
enough  evidence  before  it  to  Justify  a  iindlng 
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that  this  screw  waa  not  in  place  when  the 
cngtawleft  the  Kmndhonse  where  It  had  been 
left  to  be  Inspected  and  prepared  for  Its 
nlglit  ran.  With  that  ftict  fonikd.  It  became 
a  qnestkm  for  their  determloatLon  whether 
the  defendant  ezerdaed  audi  reasonable  care 
and  Inspection  as  to  have  dlaoormd  the  fiict 
that  it  was  missing  or  tliat  It  was  loosew 
The  Jury  has  passed  on  that  Isane  under  the 
tnstmctlons  giroi.  and  so  much  is  s^tled  for 
all  time. 

[I]  Aro^lant  dtCB  Wanw  t.  Bailmir  Co., 
178  Mo^  lot;  cit  184,  77  &  W.  67,  and  Gor- 
ansson  t.  BlterOmtajr  Mfg.  Go.,  188  lia 
loa  dt  807,  8B  S.  W.  888,  in  support  of  the 
following  contflation:  "If  the  injury  may 
have  resulted  from  one  of  two  causes,  for 
one  of  which,  and  not  the  other,  the  defend- 
ant la  liable,  the  plaintiff  must  show  with 
reasonable  certainty  that  the  cause  for  which 
the  dtfendant  Is  liable  ^educed  the  result, 
and.  If  tba  evidaiOB  leaves  It  to  conjecture, 
the  plaintiff  must  £U1  in  his  action"  We 
see  so  application  to  this  case  of  the  rule 
announced  in  those  eases,  because  in  the  ab- 
sence of  contributory  negligence,  which  will 
be  discussed  presently,  it  is  uncontroverted 
that  the  cause  of  the  fall  to  his  Injury  was 
occasioned  by  the  giving  way  of  the  grab- 
iron. 

It  Is  contended  by  aivellant  that  because 
plaintiff  could  have  remained  on  the  engine 
until  it  traveled  7S  or  100  feet  where  it 
would  hare  stopped,  and  he  could  have 
alighted  without  danger,  and  since,  there- 
fore, he  had  two  courses  open  to  him,  one 
safer  than  the  other,  and  he  voluntarily  chose 
the  way  that  was  less  safe,  he  was  guilty  of 
such  contributory  negligence  as  would  pre- 
clude him  from  recovering — that  he  was  guil- 
ty of  negligence  as  a  matter  of  law. 

[7]  We  understand  the  rule  to  be  that, 
where  the  servant  of  his  own  free  will  chooses 
an  unsafe  manner  of  doing  Ms  work  or  using 
his  master's  appliances  when  other  and  safer 
ways  are  at  hand,  be  will  not  be  permitted 
to  recover  for  an  Injury,  provided  the  way 
he  has  chosen  is  so  dangerous  that  an  ordl- 
narily  prudent  person  would  not  have  under* 
taken  it  as  he  did.  The  foUowli^  rule  Is 
given  in  26  Cyc.  1250:  "It  Is  not  contribu- 
tory negligence  on  the  part  of  a  servant  to 
follow  a  custom  habitually  followed  by  his 
fellow  servants,  to  the  knowledge  of  the  mas- 
ter, unless  the  danger  is  so  obvious  that 
an  ordinarily  prudent  person  would  refuse 
to  take  the  risk  arising  from  soch  a  method 
of  work."  The  fact  that  the  servant  did 
not  take  the  course  that  was  absolutely  safe, 
but  instead  chose  a  less  safe  way,  is  some 
evidence  from  which  it  could  be  Inferred  that 
he  was  guilty  of  contributory  negligence; 
Imt,  before  the  court  can  say  that  the  Infer- 
ence becomes  conclusive  as  a  matter  of  law, 
it  must  be  shown  that  the  way  In  which  he 
did  It  was  one  that  a  reasonab^  prudent  per- 
aoa  would  not  hare  attempted. 


We  think  the  role  In  refermce  to  what 
constitutes  contributory  negligence  on  the 
part  of  a  servant  who  has  an  absolutely  safe 
way  to  get  off  an  engine  and  one  that  Is  not 
so  safe  la  and  should  be  the  same  as  that 
declared  in  the  sidewalk  eases  in  this  state. 
It  is  aivarent  that,  when  a  poson  comes  to 
a  defective  looking  place  in  a  ddewalfc,  the 
atwolntely  aaf6  way  would  be  to  turn  back 
and  go  over  some  othex  street  that  la  safe, 
yet,  if  he  chooses  to  go  over  the  defective 
place,  be  will  not  be  held  guilty  of  negligence 
as  a  matter  of  law,  unless  the  danger  was 
so  apparent  that  a  person  In  the  exercise  of 
reasonable  care  for  his  own  safety  would 
not  have  taken  that  course.  Our  Supreme 
Court  In  such  a  case  used  this  language: 
"The  knowledge  of  plaintiff  Is  only  a  cir- 
cumstance to  go  to  the  Jury  In  determining 
the  question  whether  In  attempting  to  use 
the  walk  on  the  night  in  question  she  was 
exercising  the  care  of  an  ordinarily  prudent 
person  under  like  circumstances.  The  court 
is  warranted  in  acting  only  in  th(»e  cases 
where,  by  giving  to  the  plaintiff  the  benefit 
of  every  reasonable  inference  that  may  be 
drawn  from  her  testimony  and  the  surround- 
ing facts,  no  other  conclusions  could  fairly 
be  reached  than  that  she  dlsr^rded  all 
rules  of  common  prudence  and  caution  in 
the  act  assumed.  When  known  or  manifest 
danger  ifi  assumed  or  dellberatdy  undertak- 
en, the  court  can  declare  the  legal  effect 
thereof  by  a  mandatory  instruction,  as  was 
attempted  in  this  case;  but,  when  the  thing 
undertake  Is  such  that  men  or  women  of 
ordinary  Intelligence  might  reasonably  differ 
as  to  the  hazard  of  the  act,  the  question  is 
one  of  fact  for  the  Jury  to  determine.  Nor 
can  It  be  said,  as  further  eontsnded  by  de* 
fendant,  that  plaintiff  was  bound  to  aband<ni 
the  use  of  the  sidewalk  in  question,  and  pur- 
sue another  courss  home,  from  the  simple 
reason  that  the  walk  was  known  to  her  to 
have  been  out  of  r^lr,  or  be  charged  with 
all  the  consequences  that  did  actually  attend 
the  attempted  use  of  the  same,  without  re- 
gard to  the  question  of  reasonable  care  and 
caution  on  her  part"  Greney  v.  City  of 
St  Louis,  141  Mo.  180,  186.  42  S.  W.  Ml. 
The  same  rule  has  been  followed  In  Loftis 
V.  Kansas  City,  156  Mo.  App.  683,  137  S.  W. 
993;  Heberling  v.  Oty  of  Warrensburg,  204 
Mo.  604,  103  S.  W.  36;  Chilton  v.  City  of 
St  Joseph,  143  Mo.  192,  44  S.  W.  766;  Per- 
rette  v.  Kansas  City.  163  Mo.  238,  62  S.  W. 
448 ;  Coffey  v.  City  of  Carthage,  186  Mo.  673. 
85  S.  W.  532 ;  Howard  v.  City  of  New  Mad- 
rid, 148  Mo.  App.  67,  127  S.  W.  630. 

In  those  cases  In  this  state  where  the  un- 
safe way  was  used  by  the  servant  and  de- 
clared In  law  to  be  contributory  negligence, 
the  way  that  was  used  was  not  only  unsafe, 
but  was  ap[}arently  dangerously  unsafe. 
See  Qeorge  v.  St  Louis  Mfg.  Go.,  150  Mo. 
333,  68  8.  W.  1087;  Montgomery  v.  Ballway 
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Co.,  109  Ho.  App.  88.  88  S.  W.  66 ;  and  there 
are  nDmenma  cases  to  the  same  effect. 

We  are  dted  to  the  case  of  Hlrsch  t. 
FreoDd  Bros.  Bread  Co.,  160  Mo.  App.  at 
page  172, 129  S.  W.  1060.  A  seotence  on  this 
page  standing  alone  would  seem  to  bold  that 
the  servant  must  choose  the  safest  method, 
and  that  a  fatlnre  to  do  so  constitutes  neg- 
ligence, bnt  In  the  course  of  the  statement 
and  In  the  opinion  the  learned  Judge  sprees- 
ly  shows  that  the  method  employed  was  one 
where  "the  particnlar  danger  -WtOdi  befell 
him  was  open  and  obrlons.**  PlalntUT  In 
tiiat  case  placed  ids  hand  In  an  obTionsly 
dangerooB  places  wUeh,  of  conrset  barred  a 
recovery. 

[I]  Appellant  also  cites  tlie  case  of  Hnnt 
T.  Railroad.  168  Mo.  809,  68  S.  W.  685,  86 
Am.  St  Rep.  539,  where  the  court  held  that 
the  Injured  party  was  guilty  of  contributory 
negligence  as  a  matter  ot  law  in  attempting 
to  board  a  caboose  that  was  mnnli^  at  a 
rate  of  six  miles  per  hour.  The  court  in 
that  case  found  tmder  the  facts  as  a  matter 
of  law  that  the  attempt  to  board  the  train 
was  dangerous.  The  court  did  not  decide 
that  it  was  negligence  as  a  matter  of  law  for 
the  employfi  to  board  a  train  going  at  a  rate 
of  six  miles  an  hour,  but  did  hold  that  an 
attempt  to  board  a  train  going  at  that  rate 
at  the  place  where  tiie  employ^  attempted  to 
do  so-i^-where  the  ground  was  obTlously  un- 
safe— was  la  law  dangerous  and  negligent. 
In  that  case  the  danger,  to  wit,  the  rocks 
and  chat  left  on  the  roadbed  by  the  master, 
was  risible  and  apparent  to  the  employ^,  and 
It  took  the  speed  of  the  train  coupled  with 
this  obviously  unsafe  condition  of  the  track, 
both  of  which  were  known  to  the  employe, 
to  constitute  negligence  In  law.  In  the  case 
before  us  it  was  not  the  speed  of  the  train 
that  caused  the  Injury ;  it  was  not  anything 
that  was  obvious  or  that  was  known  to  the 
plaintiff  that  caused  the  Injury.  If  he  had 
alighted  from  the  engine,  traveling  at  the 
speed  It  was,  and  had  stepped  upon  some 
place  that  was  apparently,  obvious^  unsafe, 
then  he  could  be  charged  with  doing  that 
which  a  reasonably  prudent  person  under  the 
same  or  similar  circumstances  would  not 
have  done,  but  the  evidence  shows  that  Main 
street  where  plaintiff  attempted  to  alight 
was  smooth  and  even.  The  hidden  danger  In 
the  grablron  caused  plaintiff's  injury.  Had 
there  been  any  evidence  that  he  knew  the 
grablron  was  unsafe  and  he  had  attempted 
to  alight  when  the  engine  was  running  at  the 
speed  mentioned,  there  would  be  some  ground 
for  the  contention  that  he  was  guilty  of  neg- 
ligence as  a  matter  of  law.  But  we  do  not 
believe  a  court  can  say  In  this  case  that  a 
railroad  man  attempting  to  get  off  an  engine 
going  at  a  rate  of  six  miles  an  hour  when 
he  thought  the  safety  appliances  were  in 
proper  condition,  and  the  place  where  he  at- 
tempts to  alight  Is  safe,  did  as  a  matter  of 
law  do  that  which  an  ordinarily  prudent  per- 


son  in  the  ezerdse  of  ordinary  care  under 
the  same  or  similar  circumstances  would  say 
was  dangerous  to  the  extoit  that  he  would 
be  charged  with  negligence  as  a  matter  of 
law.  It  Is  a  question  about  whldi  reasonable 
minds  might  differ  as  to  the  hazards  con- 
nected with  the  act,  and,  that  being  true, 
should  be  submitted  to  the  jury  under  proper 
instructions.  In  short,  the  distlnctton  be- 
tween the  Hurst  Chse  and  this  case  is  that  tlie 
dangerous  place  was  obvious  and  known  to 
the  plaintiff  in  that  ease,  and  tiie  defeetlra 
condition  of  the  appliance  was  hidden  and 
miknown  to  the  idatnUfl  In  ttils  cane.  Tlie 
Question  here  Is  not  oonoeminc  the  choosing 
between  a  safe  way  and  an  obviously  danger- 
ous way  ot  getting  off  the  engln&  It  was 
for  the  jury  to  say  wfaeUMr  the  way  In  wtdcSi 
plaintiff  attempted  to  allglbt  was  a  reason- 
ably safe  way.  The  true  role  la  laid  down 
in  the  case  of  Blduudsom  t.  Ballroad,  228 
Ua  32S,  128  S.  W.  22,  Where  the  Hnrat  Oaae 
Is  cited  and  commented  on.  On  pages  888 
and  889  of  228  Ho.  on  page  20  of  128  S. 
the  court  used  this  language:  "At  the  time 
respondoit  was  injured,  be  and  Lowry  were 
attonptlng  to  couple  the  engine  tank  and 
stock  car  as  they  separated,  and  not  by 
bringing  than  together.  This  was  consid- 
ered to  be  a  safe  plan,  whether  it  worked  or 
not  The  sbnpte  tect  that  respondent  was 
hurt  and  that  the  coupler  on  the  engine  tank 
was  out  of  order  does  not  conclusively  show 
that  he  was  guilty  of  contributory  n^Ugence. 
The  result  is  not  the  true  teat,  and  the  mere 
fact  that  a  servant  Is  injured  because  of  the 
way  of  performing  a  duty  which  he  selected, 
when  If  he  had  selected  the  other  way  Injury 
would  have  been  avoided,  would  not  author- 
ize the  conclusion  that  he  was  careless."  To 
declare  a  different  rule  than  that  which  we 
have  pointed  out  in  this  case  would  require 
a  greater  degree  of  care  on  the  part  of  the 
servant  than  Is  exacted  of  the  master.  The 
employer  Is  not  required  to  furnish  the  safest 
place  and  the  most  modem  appliances;  he 
must  exercise  ordinary  care  In  their  selection 
and  In  keeping  them  in  repair.  Likewise,  the 
servant  is  not  required  to  use  the  appliances 
furnished  him  with  the  utmost  care,  the  care 
the  most  prudent  man  might  exercise ;  he  is 
held  only  to  that  degree  of  care  which  an 
ordinarily  prudent  person  would  exercise  un- 
der the  same  or  similar  circumstances. 

[I]  The  rule  of  the  defendant  company 
warning  employes  about  getting  on  or  off 
trains  In  too  rapid  motion  necessarily  Implies 
that  the  employ^  may  get  on  or  off  trains 
that  are  moving  under  conditions  and  cir- 
cumstances that  are  apparently  safe ;  eo  that 
as  to  whether  the  plaintiff  was  guilty  of 
contributory  negligence  for  violating  the  rule 
of  the  company  resolves  Itself  Into  a  ques- 
tion of  fact  which  the  jury  passed  upon 
when  it  decided  whether  plaintiff's  act  was 
such  as  an  ordinarily  pnident  man  would 
hare  attempted.  We  hold  that  the  auestlon 
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as  to  whether  or  not  there  was  contrltrntory 
netrUsence  was  a  proper  one  to  be  rabmltted 
to  the  iwcy  in  this  case. 

[II]  It  la  true  that  while  plaintiff  was  rid- 
ing from  the  roundhonse  to  the  station  be 
was  not  at  the  time  In  control  of  the  engine. 
Bat  it  was  his  dpty  to  so  to  the  nmndbouse 
and  prepare  the  engine  for  the  trip,  which 
he  bad  dcHie,  and  it  was  customary  for  him 
to  ride  bade  from  the  ronndhooae  to  the 
station,  when,  within  a  few  minutes,  the  en^ 
glne  was  to  be  tamed  over  to  him  and  the 
r^rolar  mglneer.  He  waa  dearly  wU^  the 
Hue  of  his  onploymait  from  the  time  he 
went  to  the  ronndhonse  until  be  fell  and  was 
Injured.  It  was  his  duty  to  he  at  the  sta- 
tion a  teascmable  length  at  time  beftwe  bis 
train  started,  and  it  was  scheduled  to  leave 
within  about  10  or  15  minutes  after  the  time 
of  plalnttlTs  injury.  Ih.  swinging  off  fOr  the 
purpose  of  going  to  a  nearby  Innchnxmi  for 
a  cup  of  coffee,  ^rtille  it  cannot  be  said  to  be 
-an  act  necessary  to  be  done  for  the  defWdant 
company,  it  is  one  of  the  usual  incidmits  of 
the  service.  Plaintiff  was  on  the  engine  In 
the  course  of  his  employmrat,  and  the  at- 
tempt to  alight  was  not  unusual,  unwarran^ 
ed,  unlawful,  or  unnecessary.  It  was  his 
duty  and  bis  privilege  to  refresh  himself  and 
lEcep  himself  In  such  condition  ptayedcally  as 
to  perform  the  duties  required  of  him ;  to 
this  end,  a  man  must  eat  and  drink ;  and  by 
doing  so  as  the  evidence  In  this  case  disposes 
he  certainly  could  not  be  said  to  have  volun- 
tarily left  his  employment,  nor  to  have  been 
using  the  appliances  furnished  him  by  the 
master  for  a  purpose  for  whldi  th^  were 
not  Intended. 

Entertaining  the  views  herein  expressed, 
we  hold  that  the  case  was  properly  submit- 
ted to  the  Jury  under  instructions  that  cor^ 
rectly  declared  the  law. 

Finding  no  error,  the  Judgment  ia  aflirmed. 
All  concur. 


GIBBS  V.  KNIGHTS  OF  PYTHIAS  OF 
MISSOUBI. 

(St  Loots  Oonrt  ot  Appeals.   UiisonrL  i^ifl 
8, 1913.) 

1,  iRSDBAiTCa  ^  767*)— Lite  Insueancb  — 
BimncuBT. 

In  absence  of  contrary  stipulation,  the  desig- 
nation of  the  beneficiary  in  a  life  policy,  if  valid 
is  its  inception,  rteaioa  ao,  though  tbe  insur- 
able interest  or  relationship  of  the  beneficiary 
has  ceased. 

[ISd.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1A20-18S1;  Dee.  Dig.  f  767.*] 

J.  InsuBAifCK  ({  725*)— Line  Insubanck  — 

MODinCATIOIf  OF  CONTBACT. 

An  insurance  contract  may  be  sidMequently 
modified  as  to  material  terms  by  the  parties, 
after  which  the  rights  of  the  psrtles  are  gov- 
erned by  the  modified  contract 

[Ed.  Note^Por  other  cases,  see  Insurance, 
Cent  Dig.  I  Dec  Dig.  {  726.*] 


8.  InsuBANOB  (H  71C,  718*)  —  Fbatkbnal 

Bbneitt  Ihbubancb— Conibaot. 

A  fraternal  benefit  certificate  is  always 
■nbject  to  the  charter  powers  and  constitution 
and  by-laws  of  the  order,  when  expressly  agreed 
to;  the  riehts  of  tbe  parties  being  otherwise 
controllea  by  the  contract,  however. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  ^SBH;   Dec.  Dig.  H  716, 

718.*] 

4.  iNStTBANOK  (I  770*)— FbATBTBRAL  BENBITT 

InauBAHCE— Bbneficiabibs. 

Ber.  St  1888.  {  2823,  authorizing  a  fra- 
ternal benefit  insurance  company  to  provide  for 
the  relief  and  aid  of  its  members  and  their 
families,  widows.  orpbanB,  or  other  kindred  de- 
pendents of  deceased  members,  forbids  the  desig- 
nation of  a  stranger  not  related  by  blood  or 
marriage,  nor  dependent  upon  a  member,  as  a 
beneficiary  under  the  certificate. 

[Ed.  Note.— For  other  cases,  ses  Insurance, 
Cent  Dig.  H  1B83,  1037;  Dec.  Dig.  |  770.*] 

6.  Insubance  (S  780*)— Mutuai.  Benefit  In- 

SUBANCE— APFOINTUENT  OF  BeNEFICIABIBS. 

Until  insured's  death,  a  new  beneficiary 
may  be  designated  by  insured  to  take  under  a 
fraternal  buiefidal  certificate,  providing  the 
beneficiary  be  qualified  as  such  under  tbe  char- 
ter provisions  of  the  association. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1946;  Dec.  Dig.  |  780.*3 

6.  INSUBANCB  ^  770*)— MUTUAI.  BENEFIT  IM- 
8UBANCE. 

Since  it  is  against  the  policy  of  the  Uw  to 
permit  the  funds  of  a  fraternal  association  to 
be  diverted  to  others  than  the  benefidaries  con- 
templated by  statute,  an  insured  may  not  in- 
directly, as  oy  will,  designate  one  not  qualified 
as  a  beneficiary  under  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1933,  1937;  Dec  Dig.  {  770.*] 

7.  Insubance  JJ  777*)- Motcai.  Benefit  Iw- 

SUKANCE  —  SeCOTBBT  —  BBHBFIOIABIBS  — 

Beoovebt  bt  Rbfbesentative. 

Though  a  fraternal  beneficial  certificate  was 
ultra  vires,  in  that  it  was  payable  to  insured's 
personal  represeutative,  when  the  charter  of  the 
association  required  the  beneficiary  to  be  a  rela- 
tive or  dependent  the  association  cannot  on 
that  ground  defeat  recovery  under  tbe  certificate 
where  the  contract  has  been  fully  executed,  but 
tbe  personal  representative  may  recover  it,  but 
only  in  trust  tor  the  charter  benefiei&rles. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1944 ;  Dec.  Dig.  i  777.'] 

8.  ExEUPnoNS  ({  00*)— Mutual  Benefit  In- 
surance. 

In  view  of  both  the  obvious  intent  of  the 
statute  regulating  fraternal  benefit  associations, 
and  an  ezpresif  provision  thereof,  and  the  direct 
provisions  of  Bev.  Sl  1909,  S  7120,  the  benefit 
18  exempt  from  attachment  and  execution  or 
other  claims  of  decedent's  creditors. 

[Eid.  Note^For  other  cases,  see  Ezonptiona, 
Gent  Dig.  I  76:  Dec  Dig.  i  00.*] 

9.  EXECUTOBS  AND  AOMiniSTBATOBB  <}  TO*)— 

AcnoNB— Rboovebt. 

As  a  rule,  an  executor  or  administrator  rep- 
resents decedent  general^,  and  in  an  action  as 
such  recovers  to  the  use  of  the  estate,  so  as  to 
make  the  recovery  available  to  all  perscms  hav- 
ing Just  claims  against  the  estate. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  f  824;  Dec.  Dig. 
I  75.*] 

Appeal  from  St  Louis  Circuit  Court; 
Chas.  Olaflln  Allen,  Judge. 

Action  by  Abraham  Glbbs,  as  executor  of 
James    VPllllama,   deceased,   against  the 
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Knights  of  PTthlas  et  BOmoorl,  nbordliiate 
to  tlie  SQpnme  Lodge  Knights  of  Fytidas 
of  North  and  South  America,  Europe,  Asia, 
and  Africa.  Vram  a  Judgment  for  plaintiff, 
defendant  appeals.  Beversed  and  r^umded, 
wlQi  directions  to  render  a  certain  Judgment 
for  plaintiff. 

W.  R.  HUl,  of  St  Louis,  for  appellant 
F.  H.  Baoon  and  Schlichtlng  &  Flsber,  all  of 
St  Louis,  tot  respondent 

NORTONI,  J.  This  la  a  salt  on  a  certifi- 
cate of  life  Insurance.  PlaintifC  recovered, 
and  defendant  prosecutes  the  a|^>eal. 

The  principal  question  for  consideration 
relates  to  the  right  of  a  personal  representa- 
tive of  the  Insured,  who  is  one  not  Included 
within  the  class  of  beneficiaries  authorized 
by  our  statute,  to  recover  on  the  certificate 
when  It  appears  the  Insured  fully  performed 
all  of  the  conditions  on  his  part,  and  the  con- 
tract Is  folly  executed  excepting  Its  payment 
by  defendant  Subsidiary  to  this  are  the 
questions:  If  the  executor  is  allowed  to  re- 
cover, may  he  do  so  In  the  Interests  of  a 
legatee  under  the  will  to  whom  the  insured 
bequeathed  the  fond  or  whom  he  nominated 
In  the  will  as  benefldary  thereof  when  it 
appears  such  legatee  or  beneficiary  Is  not  one 
of  the  class  denominated  by  our  statute  as 
competent  to  receive  such  benefits;  or  shall 
the  recovery  be  for  the  benefit  of  the  estate 
of  the  Insured  .and  the  fund  turned  Into  its 
corpus  as  available  to  all  creditors;  or  may 
be  recover  alone  as  In  trust  for  the  benefit 
of  those  persons  contemplated  by  the  statute 
as  beneficiaries  and  pointed  out  by  the  by- 
laws of  the  order  as  the  recipients  of  the 
fund  when  no  deedgnation  of  a  boundary 
has  been  made? 

The  salt  proceeds  Jolntiy  on  the  same  cer- 
tificate of  Insurance  against  two  incorpo- 
rated fraternal  societies  on  the  theory  that 
though  one  alone  issued  the  certificate  in  the 
first  instance,  the  other  thereafter  assumed 
Its  obligation,  and,  by  collecting  all  of  the 
dues  and  assessments  from  the  insured  mem- 
ber, became  liable  to  respond  thereon  in  ac- 
cordance with  Its  terms.  There  Is  no  con- 
troversy toudilng  the  facts,  for  they  are  all 
set  forth  In  an  agreed  statement  on  which  a 
general  judgment  was  given  for  plaintiff  ex- 
ecutor, who  is  himself  the  sole  legatee  under 
the  will  of  the  insured.  The  certificate  of 
life  insurance  was  issued  to  the  insured, 
James  Williams,  on  September  30,  1892,  by  de- 
fendant "Supreme  Lodge  Knights  of  Pythias 
of  North  and  South  America,  Europe,  Asia, 
and  Africa,"  a  fraternal  beneficiary  associa- 
tion, incorporated  and  with  headquarters  tn 
the  IMstrlct  of  Oolumbia.  It  appears  that 
this  company  nevw  qualified  as  a  fraternal 
beneficiary  association  under  the  Missouri 
Statutes  and  was  therefore  not  licensed  to 
do  the  bosinesa  of  life  bunrance  as  such  In 
this  state  at  the  time  the  certiflcate  in  salt 


was  issued.  Notwithstanding  this  fact  the 
Supreme  Lodge  flights  of  VjOOmb  of  North 
and  Soutii  America,  Europe,  Asia,  and  Af- 
rica, established  subordinate  lodges  here, 
one  of  whi^  was  Mound  City  Lodge  No.  4, 
located  in  the  dty  of  St  Lonia.  The  Insured 
affiliated  vitli  tUs  lodge  and,  as  before  said, 
on  September  81^  189^  received  tbrongh  it 
the  certiflcate  of  Ufo  insurance  payable  at 
Us  death  in  the  amount  of  $300  to  hla  'legal 
npresmtattTe  or  represoitaUTeB."  He  paid 
all  assessments  and  dues  on  the  corUflcat^ 
and  as  a  member  of  the  orda  as  they  ac- 
crued and  were  levied  to  the  Supreme  Lodge 
which  bad  issned  It  until  an  arrangement 
with  all  of  its  members  that  order,  acting 
through  the  Sn^vme  Lodg^  tnganlMd  and 
Incorporated  as  subordinate  thereto  the  de- 
fendant Grand  Lodge  Knl^ta  of  Pythias  of 
the  state  of  MlsaourL  And  thereupon  and 
thereafter  the  insured  paid  all  assessments 
and  dues  to  the  latter.  It  appeara  tiiat  In 
1898,  or  about  <me  year  after  the  certificate 
waa  Issued  by  the  Supreme  LcMtee,  the  Orand 
Lodge  Knights  of  Pythias  of  Missouri  was 
Incorporated  In  this  state  and  under  our 
statute  authorizing  such  societies  as.  subor- 
dinate to  the  Supreme  Lodge,  with  head- 
quarters in  the  District  of  Oolumbia,  and 
succeeded  to  all  of  tiie  affairs  of  the  Supreme 
Lodge  in  Missouri.  In  September,  1883,  the 
Supreme  Lodge  Knights  of  Pythias  of  North 
and  South  America,  Europe,  Asia  and  Africa 
withdrew  entirely  from  further  operations 
in  the  state  of  Missouri,  and  the  Grand 
Lodge  Knights  of  Pytiilas  of  Missouri  assum- 
ed full  and  complete  Jurisdiction  over  the 
various  subordinate  lodges  of  the  order  In 
Missouri,  among  which  was  Mound  City 
Lodge  No.  4  of  which  the  Insured  was  then 
a  member,  and  assumed,  too,  the  obligations 
of  the  Supreme  Lodge  to  its  members  on 
certificates  of  insurance,  and  all  of  the  mem- 
bers, among  them  the  insured,  James  Wil- 
liams, agreed  to  this  arrangemrat  There- 
after the  Insured  paid  all  of  his  assessments 
and  dues  on  his  certiflcate  as  a  member 
of  the  order  to  the  Grand  Lodge  of  the  state 
of  Missouri,  so  Incorporated  and  operating 
under  our  statutes,  and  performed  all  the 
conditions  Imposed  by  the  contract  on  his 
part  until  the  date  of  his  death,  which  oc- 
curred November  7,  1900.  During  all  of 
those  years  the  Insured  retained  his  original 
certificate  of  Insurance  issned  to  htm  by  the 
Supreme  Lodge  in  18^,  and  at  no  time  sur- 
rendered it  to  or  requested  a  new  certificate 
In  ilea  thereof  from  the  Grand  Lodge  of  the 
state  of  Missouri  nnder  whose  Jurisdiction 
he  had  come,  and  which  had  undertaken, 
with  his  consent,  to  assume  the  obligation 
of  the  Supreme  Lodge  in  that  behalf.  By 
his  last  will  the  Insured,  James  Williams, 
appointed  the  plaintiff,  Abraham  Qlbbs,  as 
his  sole  l^tee  thereundw,  and  also  nom- 
inated him  as  the  executor  of  the  will.  It 
may  be  that  it  waa  competent  fbr  the  InrareA 
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to  tlras  dtopose  of  tba  benefit  under  the  or%- 
Inal  certlflcate.  tmt  It  la  admitted  that 
Olbba,  the  redident  of  the  bounty  as  desig- 
nated In  tbo  will,  was  not  a  membw  ot  the 
family  of  the  insoied,  nor  related  to  him 
by  Uood  or  othervrlae.  nw  dependent  npon 
him  in  any  manner,  and  la  therefMe  not 
within  the  class  of  persons  authorised  to 
take  snch  ben^ta  nnder  onr  statate.  As 
before  stated,  the  salt  proceeds  against  both 
the  finpreme  Lodg^  Incorporated  in  the 
District  of  Colamtda.  which  originally  Issued 
the  certificate,  and  the  Grand  Iiodge,  Incorpo- 
rated In  Mlsaonrl,  as  If  It  assnmed  its  pay* 
ment  Thonj^  both  dtfendants  were  duly 
eerred,  the  Bnprane  Lodge  did  not  aivear, 
tmt  snffered  judgment  to  go  against  it  de- 
faolt,  and  the  Grand  Lodge  who  prosecutes 
this  appeal  defends  alone  on  the  ground  that 
it  is  not  competent  for  the  personal  WDt^ 
aoitatiTe  to  recow  m  aoch  certificate  and 
especially  when  the  recovery  is  aonght  in  be- 
half of  a  beneficiary  not  antlwriied  vndn 
the  IClasoarl  atatnte. 

We  are  not  oonconed  with  the  powers  of 
tlie  Supreme  Lodge  which  originally  Issued 
the  certlflcate  €t  Insurance  under  its  charta 
in  the  District  of  Oolnmbia,  and  indeed,  aa 
to  that  matter,  the  court  la  wlioUy  unadTia- 
ed,  for  nothing  was  given  in  evidence  tondi- 
ing  It  acept  that  it  was  a  frat«mal  Insnr- 
anoe  society.  Bat  the  stetute  of  this  state 
under  which  the  Grand  Lodge  Kniidits  of 
Pythias  of  Missouri  was  incorporated  in 
18^  and  which  conferred  all  of  the  charter 
powers,  of  that  institution,  authorized  it  to 
issue  certificates  only  to  provide  for  the  re- 
lief and  aid  of  its  members  and  their  fami- 
lies, widows,  orphans,  or  other  kindred  de- 
pendents. See  section  2823,  R.  S.  1889.  Ob- 
viously this  statute  contemplates  that  snch 
societies  should  accumulate  a  fund  to  be 
awarded  as  the  bounty  of  the  Insured  mem- 
ber as  alwve  suggested,  and  not  to  one,  as 
here,  who  is  not  a  member  of  tlie  family  of 
the  insured,  nor  related  to  htm  by  blood  or 
otherwise,  mx  in  any  manner  d^midflait  up- 
on him. 

But,  though  snch  be  true,  it  is  argued  for 
plalntttf  that  as  the  Supreme  Lodge,  which 
Issued  the  certlflcate,  omitted  to  avail  Itself 
of  the  privilege  of  becoming  a  fraternal  ben- 
eflclary  association  in  this  state  through 
qualifying  and  receiving  a  license  as  snch 
under  the  statutes  of  Missouri,  it  must  be  re- 
garded as  an  insurance  company  and  the 
certificate  so  Issued  as  a  polity  of  life  insur- 
ance In  the  broad  sense  of  ttiat  term,  wtwUy 
unrestrained  by  the  provisions  of  onr  statute 
on  taitemal  beneficiary  societies.  The  prc^ 
oaltlons  thus  asserted  are  declared,  Irat  for 
another  purpose,  In  the  cases  of  Kem  v. 
Legion  of  Honor,  167  Mo.  471,  67  8.  W.  252, 
TOomey  v.  Sup.  Lodge  K.  of  P..  74  Mo,  App. 
fi07;  s.  c,  147  Mb.  120,  48  8.  W.  986.  In  view 
ot  the  doctrine  of  these  cases,  it  Is  said  to 
have  been  entirely  competent  for  the  Su- 


preme Lodge  la  1882  to  issue  lAe  certlflcate 
of  insurance  to  James  Wllllamat  payable  to 
his  representative  or  rei^reeeiitatlvea,  for  aucdt 
is  a  propw  insurance  contract  not  within 
the  Influence  of  the  fraternal  beneficiary  stat- 
ute. Therefore,  If  the  contract  was  valid 
when  made,  it  continued  so,  and  it  waa  com- 
petoit  for  the  Insured  to  dispose'ctf  Ita  boie- 
flte  as  he  saw  fit  by  hla  last  wiU;  that  Is, 
direct  the  paymoit  to  an  entire  stranger.  It 
may  be  conceded  that  the  contract  when  made 
was  valid  and  enforceable;  but,  for  the  argu- 
ment to  prevail  here,  it  must  have  continued 
idoitlcal  in  Its  terms  with  respect  to  tbe  des- 
ignation of  a  competent  lienefldary. 

[1]  No  one  can  doubt,  for  it  is  the  general 
rule,  that  a  policy  of  life  insurance  or  a 
desigoatlon  of  beneficiary,  valid  in  Ite  Incep- 
tion, remains  so  although  the  Insurable  In- 
terest, or  relationship  of  the  beneficiary,  has 
ceased,  but  the  rule  obtelns  only  in  those 
cases  where  it  is  not  otherwise  stipulated  in 
the  contract  See  Bacon,  Benefit  Societies 
(3d  Bd.)  I  2SS;  Connecticut  Mut  Life  Ins. 
Go.  T.  Schaefer,  94  U.  S.  467,  24  L.  Bd.  251; 
McKee  T.  Phcenlz  Life  Ins.  Co.,  28  Mo.  883. 
76  Am.  Dec.  129. 

[2]  That  a  contract  as  originally  made 
may  be  subsequently  modified  as  to  material 
terms  by  the  parties  to  it,  and  that  there- 
after the  righto  flowing  from  It  are  to  be  de- 
termined and  enforced  In  accordance  with  the 
modified  contract,  Is  not  open  to  question. 
See  Lanltz  v.  King,  93  Mo.  613.  6  B.  W.  268. 
Though  the  contract  here  Involved  originally 
authorized  the  payment  of  the  insurance 
vouidtsafed  to  the  personal  representative  or 
representatlTea  of  the  insured  and  [urobably 
left  blm  free  to  dispose  of  it  by  will  aa  he 
saw  fit,  it  appears  that  It  was  materially 
modified  in  respect  of  this  mattw  in  1888, 
when,  with  the  Insured's  amsent,  defendant 
Grand  Lodge  of  Missouri  became  a  par^  to 
It  Even  under  the  rule  of  the  Kem  and 
Toomey  Oasea,  above  cited,  it  cannot  be  suc- 
cessfully maintained  tiiat  the  Supreme  Lodge 
was  an  ordinary  Insurance  company  so  as  to 
preclude  it  when  co-operating  with  the  Insur- 
ed in  organizing  the  Grand  Lodge  under  the 
Missouri  statute  from  bringli^  the  certificate 
of  insurance  to  which  it  was  a  party  within 
tbe  purview  of  the  charter  of  the  Missouri 
Grand  Lodge — ^that  is,  our  fraternal  insur- 
ance statute — ^for  obviously  both  the  Supreme 
Lodge  and  the  Grand  Lodge  with  which  the 
insured  voluntarily  afiiilated  were  fraternal 
in  character.  The  certificate  itself  and  other 
revelations  in  the  record  touching  their  con- 
stitution and  by-laws  reveal  ttiis  to  be  true 
beyond  question.  Therefore,  whatever  may 
be  the  rule  of  those  cases  as  to  whether  the 
certificates  issued  by  unlicensed  foreign  fra- 
ternal societies,  drcumstanced  as  the  Su- 
preme Lodge  are  to  heatT  or  escape  the  bur- 
dens of  onr  general  Insurance  tavre,  tbe  char- 
acter of  the  Gooqiiany  la  to  be  determined  by 
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reference  to  the  snbstance  rather  than  to 
sheer  technical  mlea.  To  this  extent  the 
doctrine  of  those  cases  has  eurely  been  mod- 
ified. See  Westerman  t.  Sop.  Lodge  K.  of 
P.,  196  Mo.  670,  94  S.  W.  470,  5  L.  K.  A- 
(N.  S.)  U14 ;  Schmidt  t.  Sup.  Court  Forest- 
era.  228  Mo.  675,  706  et  seq.,  129  S.  W.  663. 
This  being  true,  it  appears  that  the  arrange- 
ment twtween  the  Supreme  Lodge  and  the  in- 
sured, one  of  its  members,  along  with  others, 
-was  to  the  effect  that  the  Grand  Ledge 
should  t>e  organized  In  Missouri  onder  the 
Missouri  Statutes,  that  the  Grand  Lodge  in 
Missouri  should  assume  complete  Jurisdlo- 
tion  over  Mound  City  Lodge  No. '4  of  which 
the  Insured  was  a  member,  and  should  as- 
sume the  obUgatlon  of  fulfilling  the  oflloe  at 
the  Supreme  Lodge  toward  the  insured  as  a 
member  of  the  order  and  a  oerttflcate  bold^ 
therein. 

[S]  Obvionslr  Ilia  abstract  role  rtiled  ni>* 
on  is  without  influence,  for  the  whole  matter 
was  one  of  contract  between  the  parties  as 
la  always  true  with  respect  txf  the  rdattons 
of  anch  fraternal  societies  and  their  mon- 
bera,  Indndlng,  too,  their  Insurance  certif- 
icates which  are  erer  subject  to  the  charter 
powers  and  constitution  and  by-laws  of  the 
order  when  expressly  agreed  to.  See  Mason- 
ic Ben.  Ass'n  t.  Bunch,  109  Mo.  560.  19  S. 
W.  25;  Lewlne  v.  Sup.  Lodge  K.  of  P.,  122 
Mo.  App.  647,  90  S.  W.  821.  Touching  this 
matter,  it  appears  tliat  the  Supreme  Lodge 
which  issued  the  certificate,  but  bad  never 
qualified  In  this  state,  withdrew  entirely 
from  the  field,  and  committed  the  whole 
matter  of  Its  business  to  the  Grand  Lodge 
organized  In  Missouri  under  our  statute. 
The  insured  and  all  of  the  members  consent- 
ed to  this  arrangement  and  became  affiliated 
with  the  Grand  Lodge  of  Missouri  under  its 
Missouri  charter  which  undertook  to  employ 
its  powers  in  effectuating  the  certificate  of 
Insurance  and  fulfilling  the  office  of  the 
Supreme  Lodge  as  to  the  sodal  side  of  the 
order.  It  is  true  the  Insured  omitted  to  sur- 
render his  old  certificate  and  to  aK)ly  for  a 
new  one  from  the  Missouri  Grand.  Lodge, 
but,  be  OiiM  aa  it  may,  be  agreed  to  the  ar- 
rangement whereby  the  Missouri  Grand 
Lodge  was  to  utilize  Its  powers  tn  executing 
the  contract  of  the  Supreme  Lodg^  and  it  Is 
mly  by  maintaining  that  such  was  omisum- 
mated  the  suit  can  be  sustained  at  all 
agabist  tlia  Missouri  Grand  Lodge  on  the 
certificate  Issued  by  the  Supreme  Lodge. 
Obriously  this  certificate  must  be  taken  and 
enfMeed  com  onere.  There  is'  no  fli>eclal 
contract  of  assumption  as  such  in  the  case, 
nor  was  any  ever  delivered  to  the  members 
or  annexed  to  the  certificates.  The  right  as- 
serted here  against  the  Missouri  Grand 
Lodge  arises  solely  from  the  arrangement 
whereby  it  came  into  being  with  the  consent 
of  the  insured  and  of  the  Siqweme  Lodge 
and  through  their  co-operation  for  the  purpose 


of  accumulating  a  fund  under  Its  Missouri 
charts  to  effectuate  the  contracto  of  the 
Supreme  Lodge  then  retiring  from  tlie  stete. 
The  original  contract  was  necessarily  there- 
by modified  with  respect  to  the  right  of  the 
insured  to  designate  a  beneficiary  to  talte 
the  fund  who  was  competent  to  receive  it 
under  the  Missouri  charter,  for  the  Missouri 
Grand  Lodge  could  accumulate  a  fund  only 
in  accordance  therewith  and  for  the  poxpoaea 
therein  set  forth. 

£4]  By  Ito  charter  (section  2823,  B.  &  1S88) 
the  Missouri  Grand  Lodge  was  oupowwed  to 
provide  for  the  relief  and  aid  of  ite  members 
and  their  famlliee,  widows,  orphans,  or  other 
kindred  dependents  of  deceased  membera 
While  this  atetute  does  not  expressly  forbid 
the  issuance  of  the  certificate  payable  to  the 
personal  r^resoitative  of  the  Insured,  it  does 
so  by  Inyilicatton,  and  It  is  clear  that  It  does 
not  auUiorlxe  the  designation  of  a  stranger, 
in  no  way  related  by  blood  or  marriage  or  la 
any  mannw  dq>radait  upon  the  member  as 
beneficiary.  See  Bacon  dSi  Ed.)  |  256;  Grand 
Lodge  T.  Eisner,  26  Ho.  Aiip.  108.  Althou^ 
the  certificate  aa  origlnaUy  laaoed  by  the  Su- 
preme Lodge  anthorlied  payment  to  be  made 
to  tlie  personal  r^raacntatlTe  of  the  inanred, 
and  even  though  the  Insured  might  bequeath 
and  direct  Ua  perscmal  repreaentetlTe  to  pay 
it  to  a  atranger,  such  was  not  allowable  nA 
and  after  tlie  modlflcatitni  of  th»  contract 
tiirongSi  the  arrangement;  whereby,  with  in- 
sured's consent,  he  became  a  member  of  a 
subordinate  lodge  under,  and  accqited  the  ob- 
ligation 0^  the  Miasonri  Grand  Lodge  In- 
stead. Obvlonsly  Oda  proceeding  Interpoaed 
the  limitations  of  Uie  charter  of  the  Mtesoori 
company  into  Oie  new  emtract  as  if  an  ex- 
press provision  to  that  dfect  obtained  ud 
operated  to  curtail  the  former  rl^t  of  design 
natlng  the  braefldaiy  and  hie  disposition  of 
the  fund  to  the  persons  declared  comp^rait 
to  take  by  the  provisions  of  our  statute.  Ba- 
con, Benefit  Societies  (3d  Ed.)  i  253. 

[i]  But,  because  tbese  benefit  certificates 
first  apeak  with  authority  as  to  vested  righto 
on  the  death  of  the  insured  member,  they  are 
said  to  be  and  are  viewed  aa  testamentary  in 
cliaracter,  for  until  then  a  new  beneficiary 
may  be  designated  by  the  Insured  at  any 
time  to  receive  the  t)ounty,  similar  to  the 
right  of  a  testator  In  his  last  will,  exciting 
only  that  the  beneficiary  must  be  a  compe- 
tent person  within  the  cliarter  provisions  of 
the  society.  Masonic  Ben.  Ass'n  v.  Bundi, 
109  Mo.  560,  680,  18  &  W.  26;  Order  Ry. 
Conductors  v.  Koster,  55  Mo.  App.  186.  In 
view  of  this,  we  must  look  as  well  to  the 
statute  in  force  at  the  time  of  the  insured's 
death  touctilng  the  same  matter.  By  refer- 
ence to  that  statute  (section  7109,  R.  S.  1809) 
it  appears  the  plaintitt  here  is  not  qualified 
to  take  the  benefit  thereunder;  for,  while 
the  class  has  been  enlarged  so  as  to  author- 
Ice  a  beneficiary  who  is  an  affianced  wife  or 
husband  of  and  one  merely  dependent  upon 
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the  membw,  no-prorlalon  for  one  sdtaate  as 
this  plaintiff  l8  made. 

[I]  Of  course,  if  the  Insnred  could  act 
make  a  ralid  dealgnatloii  of  the  plaintiff  di- 
rectly as  his  beneficiary  in  the  certlflcate  bo 
as  to  enable  falm  to  take  the  fand,  it  would 
not  be  competent  for  him  to  do  so  Indirectly 
as  by  will;  for  It  is  against  the  policy  of  the 
law  because  it  Infringes  the  principle  of  be- 
nevolence inTolved  to  permit  the  funds  of 
these  Bodeties  to  be  diverted  to,  others  than 
those  oontenviated  in  the  statute  authoriz- 
ing their  exi^^nce.  Am.  Legion  of  Honor  t. 
Perry,  140  Mass.  S80,  S  N.  E.  634. 

[I]  Bnt  it  aivears  that  the  insured  paid 
all  <tf  his  dues  and  assessments  and  folly 
combed  with  all  nqniremoits  on  his  part 
In  ancb  drciimstaiiCM^  It  would  be  hltfily  nn> 
Just  to  acquit  tbe  detendant  of  renmnsiblUty 
to  tlw  plalotig  executor  on  tbe  certlflcate  tot 
tbe  mere  reason  that  he^  as  tbe  sole  l^tee 
under  tbe  will,  is  not  competent  to  cec^ve  Oie 
boieflt,  provided  tbe  fond  may  be  directed  In 
its  pnqier  course  to  those  truly  entitled,  Inre- 
qieet  of  this  question,  tbe  case  is  to  be  view- 
ed In  charity,  ftar  It  Is  not  one  of  an  Immoral 
or  illegal  oontrnc^  in  that  the  contract  is  ex- 
pressly denounced  or  InblUted  by  the  law, 
but  ratber  It  presents  ttie  features  only,  when 
we  look  to  the  certlflcate  alon^  of  an  unlim- 
ited authorisation  with  reepect  to  tlie  deslg- 
natton  of  a  bmefldary;  that  is,  the  certifi- 
cate is  payable  to  the  personal  repreacmta- 
tive,  and  this  would  seem  to  Imply  that  the 
fund  should  go  Into  tbe  corpus  of  tbe  estate 
of  the  deceased  or  mli^t  be  disposed  of  by 
will  as  the  insured  sought  to  do.  Touching 
this  matter  alone,  tbe  contract  may  be  re- 
garded as  ultra  vires,  for  it  hi  valid  In  every 
other  reflect.  Bacon,  Benefit  Societies  (3d 
Ed.)  I  265;  Shea  v.  Mass.  Ben.  Ass'n,  160 
Mass.  289,  35  N.  E.  805,  89  Am.  St  Rep.  476. 
This  being  true,  it  is  to  be  said,  whatever 
may  have  been  the  prior  course  of  decision 
on  the  subject  the  later  and  better  authori- 
ties all  go  to  the  effect  that  when  the  con- 
tract has  been  fully  executed,  as  here,  on  the 
one  part  by  the  payment  of  all  asseiwmeDtB 
and  dues  and  the  death  of  the  Insured,  the 
society  will  not  be  allowed  to  successfully  as- 
sert in  defense  that  the  designation  In  the 
beneficiary  certificate  was  one  of  a  class  of 
persons  not  Included  in  the  enumeration  in 
the  charter  of  those  for  whom  benefits  are  to 
be  provided.  See  Bacon,  Benefit  Societies 
Ed.)  I  265.  We  adverted  to  this  doctrine  In 
Armstrong  v.  Modem  Brotherhood,  132  Mo. 
App.  171.  180,  112  S.  W.  24,  but  predicated 
the  Judgment  of  the  court  on  other  grounds 
there.  However,  in  the  Instant  case,  the  pre- 
c^>ts  of  natural  Justice  Invoke  the  full  meas- 
ore  of  the  rule,  for  there  can  be  no  question 
as  to  ite  relevancy.  That  It  Is  both  sound 
and  Just  in  Its  proper  application  seems  to  be 
universally  conceded.  For  authorities  in 
point  aee  Benefit  Ass'n  t.  Blue,  120  IlL  121, 
11  N.  BL  881,  60  Am.  Bep.  658;  Edwards  v. 


Am.  Patriots,  163  Mo.  App.  231,  144  B.  W, 
1117;  Sargent  v.  Knights  of  Honor,  158  Mass. 
557.  33  N.  E.  660.  When  a  fund  such  as  this 
Is  sought  to  be  diverted  from  Its  proper  pur- 
pose by  wUl  and  the  suit  is  by  the  executor, 
it  Is  the  duty  of  the  court,  if  it  appears  the 
contract  has  been  fully  executed  on  tbe  one 
part  to  eabirce  the  payment  and  direct  ite 
course  to  the  proper  recipient  who  Is  quali- 
fied as  such  under  tbe  dmrter.  We  say  this 
because  it  is  the  purpose  and  the  spirit  of 
the  law  to  award  the  bounties  accumulated 
nn^r  benefit  certificates  to  the  persons  for 
whom  it  is  designed  in  the  charter  the  fund 
should  be  accumulated,  and  for  the  further 
reason  that  the  executor  under  the  will,  or 
the  adminlstxator  of  the  Insured,  whoa  tbe 
certlflcate  so  provides,  is  a  proper  party  to 
prosecute  tba  suit  as  his  representative. 

[I]  Bnt  both  from  tbe  obvious  Intent  and 
qpMt  of  tile  statute  and  an  express  provldon 
to  that  eSeet  tbe  benefit  Is  free  to  tbe  use  of 
tbe  parties  designated  and  Itom  attadunent 
and  execution  or  other  claims  of  tbe  credi- 
tors of  decedent  Sectlcm  7120;  B.  S.  1009; 
Beell  T.  Graham,  129  Ma  App.  88,  l(ffi  S.  W. 
0S&  This  being  tm^  plalntUC  executor  is  en- 
titled to  recover,  bnt  not  to  his  own  use  as 
legatee  under  tbe  wUl,  nor  to  the  use  of  tbe 
estate  of  the  insured,  tor  the  fund  la  not  tech- 
nically and  strictly  an  asset  of  the  estate  of 
the  insured,  bnt  rather  special  to  the  use 
contemplated  In  the  charter.  Grand  Lodge  v. 
Dister,  77  Mo.  App.  60S;  Bishop  v.  Grand 
Lodge  B.  O.  of  M.  A.,  112  N.  T.  627,  20  N.  E 
562.  The  recovery  must  therefore,  be  had  In 
trust  to  the  use  of  those  for  whom  the  bene- 
fit was  accumulated  under  tbe  charter,  and 
to  whom  It  should  be  paid  in  accordance  with 
the  by-laws  of  the  order  when  no  proper  des- 
ignation of  a  beneficiary  has  been  made. 

[I]  As  a  rule,  the  administrator  and  ex- 
ecutor, of  course,  represent  the  decedent  gen- 
erally, and  when  he  recovers  in  that  capaci- 
ty recovers  to  the  use  of  the  estate  and  as 
available  to  all  persons  who  have  Just  claims 
against  It  Because  of  this.  It  seems  anom- 
alous to  permit  a  recovery  by  him  in  an  ac- 
tion at  law  as  In  trust  for  a  special  use  not 
available  to  the  estate  and  the  general  claims 
of  creditors.  However  this  may  be,  by  our 
statute  (section  7120,  R.  S.  1900)  the  fund  Is 
relieved  of  all  liability  for  the  debt  of  either 
the  certificate  holder  or  the  benefldary  nam- 
ed thereta  or  of  any  other  person  who  may 
have  a  right  thereunder,  and  to  view  of  this 
the  courta  seem  to  have  modified  this  gen- 
eral rule  to  the  end  of  effectuating  the  man- 
ifest purpose  of  the  benevolent  statutes.  The 
thought  is  that  this  statute  qualifies  the  right 
of  the  decedent  Therefore,  this  court  on  a 
prior  occasion  authorized  a  recovery  by  the 
administrator  of  the  benefldary  In  the  cer- 
tificate, who  died  after  the  decease  of  the  in- 
sured member,  her  husband,  and  before  the 
certificate  was  paid,  as  in  trust  for  her  h^rs 
and  free  from  the  dalms  of  creditors  against 


Digitized  by 


19 


IK  SOCTHWBSTBHN  BBPORTEB 


(ICo. 


her  estate.  However  that  case  wis  one  in 
equity,  and  wu,  therefore,  of  course,  within 
a  Jnrledictton  posaeeslng  complete  powers  as 
to  tniats.  But,  tlunigh  gadb.  be  tme,  the 
principle  it  reflects  Is  Identtcal  in  so  fiir  as 
the  present  qnestion  ts  eoneenied,  for  it 
essentially  cartaHed  the  powers  of  the  ad- 
inlnistratOT  as  to  a  general  recovery  In  tIi^ 
toe  of  his  offlcft  Upon  otmslderatlon  of  the 
matter,  we  bolero  the  trend  of  Judicial 
thought  is  that  the  courts  should  lightly  om- 
cem  themselres  with  this  refinement  in  ex- 
ecuting benefit  contracts  and  administering 
relief  In  accordance  wlUi  tbe  beneflceht  spirit 
refiected  in  the  statutes  under  which  the  so- 
cieties are  organlaed  and  exist,  for  they 
pursue  HiB  same  course  in  actions  at  law ; 
that  Is,  sustain  recoveries  on  sudi  certificates 
by  the  administrator  or  ezecntor  .as  in  trust 
to  the  use  of  the  parties  who  are  rlghtfnlly 
entitled  to  the  fund.  See  Shea  BCass.  Ben. 
As8*n,  100  UaSB.  289,  85  N.  EL  8QB,  W  Am. 
St.  Rep.  47S;  Bums  t.  Orand  Lodge  A.  O. 
U.  W.,  1S8  Mass.  173,  26  N.  Bi  443;  Blndge 
r.  New  Eng.  Mut  Aid  Society,  146  Mass.  286^ 
IB  N.  B.  ffiiS.  We  beUere  this  to  be  eepedaU 
ly  true  and  the  doctrine  pecullaily  appn^- 
ate  in  those  cases  wb^  the  certificate  is 
payable  to  the  pweonal  representatlTe  as 
her^  but  fbr  some  inherrait,  valid  reason 
ttie  administrator  hlnuelf  may  not  recover 
for  the  benefit  of  the  estat&  See  Bishop  v. 
Orand  Lodge  EL  O.  of  Bf.  A..  112  N.  T.  027, 
20  N.  El.  S62. 

But  It  Is  not  shown  here  as  to  whom  the 
fund  shonld  go  in  accordance  with  the  con- 
stitution and  by-laws  of  the  order  made  un- 
der its  charter  In  event  no  beneficiary  is  des- 
ignated by  insured,  and  we  are  tbere- 
fore  unable  to  direct  Its  (Uasmdtlon  after 
payment  to  the  plaintlfl  executor.  Ibe  judg- 
ment will  therefore  be  reveraed'  and  the 
cause  remanded  to  the  trial  court,  with  direc- 
tions to  ascertain  the  fact  touching  this  mat- 
ter, and  give  Judgment  for  the  idalntlft  there- 
on according  to  the  views  above  expressed. 
It  is  80  ordered. 

ALI^N,  3.,  concurs.    RETNOLDS.  P. 
concurs  In  result  in  a  separate  opinion. 

BBTNOIjDS,  p.  J.  I  concur  In  the  result 
reached  by  my  Brother  NORTONI,  but  add 
this  BU^estion:  In  a  dissenting  opinion  in 
Ordelhelde,  Adm'r  v.  Modern  Brotherhood  of 
America,  1S8  Mo.  App.  677,  loc  dt  700  to 
706,  139  S.  W.  269,  27S  to  277,  I  held  tliat 
interpreted  by  the  by-lawa,  by  the  objects  of 
the  association,  by  the  law  of  this  state, 
particularly  by  section  7113.  S.  1009,  when 
the  term  "legal  representatives"  was  used  by 
the  member  in  designating  his  beneficiary, 
"he  must  be  held  to  have  meant  such  persons 
as  could  lawfully  become  '1^1  representa- 
tives' in  a  benefit  certificate  of  that  kind  un- 
der the  law  of  this  state."  Our  Supreme 
Court,  in  Armstrong  t.  Modem  Brotherhood 


ta  America  {Bap.)  140  &  W.  4B0,  has,  as  I 
understand  it,  dlstlneOy  approved  of  this 
view.  With  this  interpretation  of  the  term 
'It^al  r^resentatlve,"  and  the  certificate  here 
made  payable  to  the  **legal  representative 
or  representatives*'  of  the  m^ber,  whoi  flie 
change  was  made  in  the  OTganlzaOon  of  this 
association  and  its  contracts  were  taken  over 
by  the  new  organisation,  this  contract  be- 
came a  contract  of  a  fratonal  bmerolsnt  a»- 
Bodatlon,  as  organised  under  our  law,  and 
the  amount  payable  under  the  certificate  be- 
came payable  to  those  who  nndw  our  law 
relating  to  such  assodatlone  can  become  the 
objects  of  the  benefit  In  short,  the  term 
'legal  repressntativeB'*  means,  not  the  execu- 
tor or  administrator,  but  those  who  under 
our  law  can  be  the  objects  of  the  benefit. 

In  that  same  case  ot  OrddheidB  v.  Modun 
Brothertiood  of  Amerffs,  I  expressed  the 
opinlOtt  (158  Mb.  AppL  loc  dt  704,  706^  139 
S.  W.  276)  that  conceding  for  a^oment  that 
the  executor  or  administrator  oould  recover, 
he  would  be  bound,  upon  the  aiqiieanuioe  of 
blood  relations,  next  of  Un,  or  heirs  of  the 
mouber,  to  turn  over  the  proceeds,  if  he  sno- 
oeeded  in  cifltectlng,  to  those  persons,  accord- 
ing to  our  law  of  descent  and  distribution, 
to  the  ezdnskm  of  creditors,  dtlng  Orand 
Lodge  V.  Dlster,  77  Hol  ApSL  606,  and  Beall 
V.  Orahaxn,  125  Mb.  App;  88,  102  S.  W.  636. 
We  have  that  proposition  now  presented  and 
I  am  In  entire  agreement  with  my  Brother 
NORTONI  In  the  condnston  he  has  readied 
on  It 


NELSON  V.  TROLCi. 

(St  Lonis  Court  of  Appeals.   MlssoarL  April 
8,  1818.) 

1.  EXXCITTOBS  Ann  ADiairiBTIATOBS  (I  179*) 

—Allowances  to  HtrsBAND— CcBrasr. 
Under  Rev.  St  1900,  |  120,  providing  that, 
if  a  wife  shall  die  owning  persoDal  property, 
her  widower,  In  addition  to  the  cortesy,  shall 
be  entitled  to  keep,  as  bis  absolute  property, 
all  the  articles  provided  for  a  widow  in  her 
deceased  husband's  property  by  sections  114- 
116,  118,  the  husband  Is  entitled  to  take  abso- 
lutely, Uke  a  widow,  regardless  of  issue  of  the 
marriage.  . 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  651,  668; 
Dec  Dig.  I  179.*1 

2.  EXEODTOBS  AKU  AOWNIBTBATOBB  (||  176, 

177*)— Allowamob  to  Husband— Rionrs  of 
Husband, 

A  widower  being  given  by  Rev.  St  1900, 
i  120,  the  same  allowance  In  the  personal  prop- 
erty of  his  wife  as  is  given  to  a  widow  in  the 
property  of  her  husband  under  sections  114 
and  115.  providing  that  the  widow  shall  be 
allowed  to  keep  as  her  absolute  property  fam- 
ily books  not  exceeding  $200,  all  weariog  ap- 
parel, her  wheels,  looms,  and  other  implements 
of  industry,  all  grain  and  other  provisiona 
necessary  for  her  subsistence  for  12  m<mths 
and  her  household  furniture,  not  to  exceed  the 
valne  of  9500,  and  that  if  the  provisions  al- 
lowed shall  not  be  on  hand,  the  court  sbtll 
make  reasonaUe  apprapriati<ni  to  supi^  sudi 
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a  defideney,  «  garriring  fanaband  is  entitled, 
where  fail  wife  owned  housebold  furniture, 
to  an  absolute  allowance  of  $600,  oi  to  that 
allowance  out  of  the  proceeds,  the  same  hav- 
ing been  sold  and  to  an  allowance  for  prori- 
■iona,  thoae  not  being  on  hand,  but  not  to 
artiaes  apedfically  mentioned  such  as  wear- 
ing appard  and  books,  unless  the  deceased 
wife  owned  such  properly. 

[Ed.  Mote.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  H  661-660. 
6T0;  De&  Dig.  H  176,  177.*] 

S.  EnoUTOBS  AHD  AminnSTHATOBS  (I  194*) 

— Allowaitck  to  Widowbb— Binaw— FziTD- 

ziToe. 

A  finding  of  the  trial  court  as  to  a  rea- 
sonable sum  for  proTisiona  for  the  iridower 
for  A  rear  aUowed  by  Bev.  Sl  1900,  |  115, 
Is  not  open  to  re^sw  on  i^peaL 

[Ed.  Note.— For  other  cases,  ses  Execnton 
and  Administrators,  Gent  Dig.  H  719-723; 
Dec  Dig.  I  194.*] 

4.  ExscirroBS  and  ADUxinsruTOBa  (f  182*) 
—ALLOWANCB&— Right  to  Allowance. 

In  view  of  Bev.  St  1909,  I  118.  providiog 
that  if  the  vridow  do  not  receive  the  property 
allowed  her,  and  the  same  be  sold,  the  court 
■hall  order  the  money  to  be  paid  to  the  widow, 
a  widower  who  is  entitled  to  the  same  righta 
in  Uie  personalty  of  his  wife  as  a  vrlfe  is  in 
that  of  a  deceased  bnsband  may,  under  section 
116,  providing  that  the  widow  may  take  anch 
personal  proper^  as  she  chooae  not  to  exceed 
the  appraised  value  of  $400,  have  an  allowance 
of  fWO  ont  of  the  proceeds  of  the  wife's  per- 
•oiulty,  where  tbey,  in  fact  exceed  the  amount 
of  that  and  other  absolute  allowances,  even 
though  the  appraised  valae  of  the  property 
was  less  than  tne  amount  of  the  several  allow- 
ances. 

[Ed.  Note.— For  other  caaes,  see  Executors 
and  Administrators,  Gent  Dig.  H  661,  686-608; 
I>ee.  Dig.  I  182.*] 

5.  EXBCDTUS  AHD  ADiailUTBATOBa  ({  260*) 

— JuusDzonoir  of  Fbobaix  Coubt— Govh- 

TQCLAIlCa. 

Under  Rev.  St  1909,  H         199,  200, 

Iiroviding  that  the  probate  court  shall  have 
uriadidion  of  all  suits  against  executors  and 
administrators  upon  any  demand  against  the 
estate,  and  of  all  offseta  and  defenses  allowed 
by  law,  and  that  an  executor  or  administrator 
Bball  have  power  to  exhibit  the  same  offseta 
and  defenses  in  behalf  of  the  estate  of  hia 
testator  which  the  latter  might  hare  made  in 
his  lifetime,  the  probate  court  has  Jurisdiction 
to  entertain  a  oonnterdaim  interposed  Iv  an 
administrator  In  all  cases  where  eovnterdaims 
are  authorised  by  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
an4  Administntors,  Gent  Dig-  H  893-896: 
Dec.  Dig.  I  20a*] 

6.  exkcutobs  and  adkinibrrbatobs  (|  104*) 
— Subjbct-Mattxb  of  Countxrclahc. 

Under  Ber.  St  1909,  I  1807.  providing 
that  a  connterdalm  must  be  one  in  favor  of 
a  defendant  and  anlnst  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had,  and 
arising  either  ont  of  the  contract  or  transac- 
tioa  aet  forth  in  the  petition,  or  connected  with 
the  subject  of  the  actton,  an  administrator 
may,  where  a  widower  claims  personal  prop- 
erlT  of  his  wife,  set  up  as  a  coonterclaim  the 
claimant's  anauthortzed  use  of  property  other 
than  that  which  passed  to  the  claimant  abso- 
lately  before  the  administrator  came  into  pos- 
sesnon. 

[Ed.  Note.— For  other  cases,  sea  Bxeeatora 
dnd  Administrators.  Gent  Ing.  H  718-728; 
Dec.  Die.  i  194.*] 


7.  JDDOUXNT    (S  476*)— JUDOMXNTa   ov  IK- 
TEBJOB  COUBTS— INTSNDICENTS. 

Though  probate  courts  are  courts  of  in- 
ferior and  limited  Jurisdiction,  their  judgments 
upon  matters  within  their  jurisdiction  are  en- 
titied  to  the  same  weMrbt  as  those  <a  any  other 
court  of  record,  and  are  condnalve  in  all  col- 
lateral proceedings. 

[Ed.  Note.— For  otiier  cases,  see  Judgment 
Cent  Dig.  f  910;  De&  Dig.  |  476.*] 

8.  EXECUTOBS  AND  ADUNinBATOBS  (|  24*)— 
CnSTODT  OF  PBOFBBTT-^UDaHBNT  Of  PBO- 

batb  Coust. 

Despite  Bev.  St  1009.  ||  802,  806,  pro- 
viding that  the  pnbUe  administrator  may  take 
charge  of  an  estate  when  the  property  is  ex- 
poaed  to  loss,  and  no  other  person  administers 
the  same,  and  that  he  may  enter  upon  this 
duty  by  ue  mere  filing  of  a  notice  of  the  fact 
in  the  office  of  the  derk  of  the  probate  court 
an  order  of  the  probate  court  that  no  letters 
of  administration  should  issue  upon  the  es- 
tate of  claimant's  deceased  wife  and  awarding 
the  same  Co  him  Is,  under  section  10,  providing 
ttiat  the  probate  conrt  may  refuse  to  grant 
letters  of  administration  on  estates  not  great- 
er in  amount  than  is  allowed  by  law  as  the 
absolute  property  of  the  widow,  conclusive  aa 
to  the  claimant's  right  to  possession  until  it 
is  revoked,  and  the  mere  filing  by  the  public 
administrator  of  an  inventoir  will  not  render 
claimant's  posseasion  wrongful  so  as  to  en- 
title the  estate  to  damages. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Gent  Dig.  H  132-140; 
Dec  Dig.  I  24.*] 

Appeal  from  St  Lonls  Gircnit  Coort;  J. 
Hugo  Orlmm,  Judge 

Claim  by  Quincy  M.  Kelaon  against  Harry 
Troll,  public  administrator,  as  admlnlatnitor 
of  tbe  estate  of  Georgia  Nelson,  deceased. 
From  a  indgmmt  of  the  drcnit  coort  on  ap- 
peal from  the  probate  court,  enforcing  plaln- 
tUf 8  claim  In  part,  bnt  awarding  d^mdant 
a  recovery  on  tbe  conntendalm.  plaintiff  ap- 
peals. Berersed  and  remanded,  with  direc- 
tions. 

Charles  P.  Comer  and  England  &  iCnglasd, 
all  of  St  Lools,  for  appellant  E.  B.  Peers, 
of  St  Louis,  for  respondat 

NORTONI,  J.  This  is  a  claim  on  the  part 
of  tbe  plaintiff  widower  for  the  statutory 
allowance  and  his  absolute  property  in  the 
estate  of  his  deceased  wife.  Defendant  Is 
tbe  public  administrator  in  charge  of  the 
estate,  and  the  proceeding  originated  in  the 
protiate  court,  from  whence  it  found  its  way, 
by  appeal,  into  tbe  circuit  court  Besides 
denying  in  toto  plaintiff's  right,  d^endant 
administrator  filed  a  counterclaim  In  the 
probate  court  by  which  he  seeks  to  recover 
from  plaintiff  for  withholding  the  property 
of  tbe  estate  and  using  it  In  a  t>oardiDg 
house  after  the  death  of  the  intestate  wife 
and  until  the  administrator  came  Into  pos- 
session. On  a  trial  in  the  circuit  court  with- 
out a  Jury,  the  court  recognized  and  enforced 
plaintieTs  statutory  rights  in  part,  but  found 
for  defendant  and  awarded  a  recovery  on 
tbe  counterclaim  too,  and  from  this  Judg- 
ment plaintiff  prosecutes  the  appeal. 

The  principal  questions  for  consideration 
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are  two  in  number,  and  relate,  first,  to  tbe 
identity  of  the  rlgbt  of  tbe  widower  to  have 
and  enjoy  the  allowance  and  absolute  pro- 
perty from  his  deceased  wife's  estate  that 
she  would  enjoy  in  his  estate  as  his  widow, 
and  then,  too,  as  snbsldiary  to  this  the 
amount  to  be  allowed  In  money  In  lien  of 
the  specific  articles  of  property  allowed  the 
widow  by  statute  when  such  property  has 
been  sold  by  the  administrator;  and,  second, 
as  to  the  right  of  the  administrator  to  re- 
cover through  counterclaim  from  the  plain- 
tiff widower  as  for  tbe  use  of  the  property 
of  the  estate,  household  furniture,  etc.,  In  a 
boarding  house  after  the  death  of  the  wife, 
and  until  it  came  Into  the  possession  of  the 
administrator  - when  it  appears  the  property 
was  retained  by  the  widower  under  an  order 
of  the  probate  court  authorizing  Its  retffiitlon 
for  the  reason  the  estate  was  adjudged  not 
sufficient  in  value  to  justify  an  administra- 
tion. 

The  relevant  .facts  are  plalntltTs  wife, 
Georgia  Nelson,  ai)d  he  together  maintained 
a  boarding  and  rooming  house  In  the  city 
of  St  Louis,  where  they  resided,  but  it  ap- 
pears that  all  the  furnishings  therein  be- 
longed to  plaintiff's  wife.  This  boarding  and 
rooming  bouse  business  occupied  four  sep- 
arate resldwce  buildings  on  Vernon  avenue 
under  the  same  management;  that  is,  of 
plaintiff's  wife  and  himself.  Mrs.  Nelson 
died  on  September  30,  1909,  and  it  ap- 
pears that  her  estate  consisted  solely  of  tbe 
furnishings  In  die  four  adjacent  residences 
wherein  ttie  boarding  and  rooming  bouse 
business  was  conducted.  The  entire  estate, 
after  hdng  inventoried  by  tbe  public  ad- 
ministrator, was  appraised  at  $770.45,  bnt 
was  afterwards  sold  by  tbe  adminlstxator 
for  $1,850,  and  so  it  Is  plalntifra  claim  now 
relates  to  bis  rights  in  this  numey  realized 
by  the  administrator  on  the  sale  of  the  prop- 
erty. On  tbe  29tb  day  of  October,  1909, 
after  the  death  of  his  wife  on  S^tember 
SOtfa,  plaintiff  applied  to  tbe  probate  court, 
under  section  10,  B.  8.  1909,  for  an  otA&e  to 
the  effect  that  no  administration  should  be 
bad  upon  bis  wife's  estate  for  tbe  reason 
that  the  estate  was  not  greater  in  amount 
than  is  allowed  by  law  as  the  absolute  prop- 
erty of  the  widower,  and  the  probate  court, 
upon  hiring  the  evidence,  sustained  bis 
application  and  entered  the  order  according- 
ly, l^ereafter  plaintiff  continued  in  [rasses- 
ston  of  the  property  and  conducted  the 
boarding  and  rooming  house  as  before  for 
several  months  until  def^dant  public  ad- 
ministrator took  charge  of  the  estate  and 
proceeded  to  administer  it  The  precise  date 
on  which  the  public  administrator  Interposed 
does  not  appear,  but  it  does  appear  that  he 
inventoried  the  entire  estate  on  January 
20,  1910,  as  a  claim  existing  against  this 
plaintiff  for  goods  and  chattels  which  was 
nppraised  at  the  value  of  $25.  Afterwards, 
on  AiwU  8,  1910,  the  administrator  made  a 


supplemental  inventory  containing  all  of  the 
items  of  the  estate  which  consists  entirely 
of  household  and  kitchen  furniture,  beds, 
bedding,  etc.,  of  the  same  character  of  goods, 
all  of  which  was  appraised,  as  before  stated, 
at  $770.46. 

Plaintiff  continued  In  possession  of  the 
property  under  the  order  of  the  probate 
court,  dispensing  vrlth  administration  for 
some  time,  and  at  any  rate  until  about  the 
time  the  administrator  made  and  filed  bis 
Inventory  in  April,  1910;  that  Is,  from  the 
date  of  the  death  of  his  wife,  September  30, 
1909,  to  the  early  part  of  April,  1910,  or  a 
little  more  than  six  months.  After  the  ad- 
ministrator came  into  possession  of  the 
property,  he  sold  It  all  for  $1,360,  and  plain- 
tiff filed  his  claim  for  his  allowance  and 
bis  absolute  property  in  his  wife's  estate  un- 
der the  statute.  By  a  stipulation  on  file 
and  in  the  record,  it  is  agreed  between  tbe 
parties  "that  whatever  rights  Qulncy  M. 
Nelson  may  have  under  and  by  virtue  of 
the  statutes  of  the  state  of  Missouri  as  tbe 
husband  of  the  said  Georgia  Nelson,  de- 
ceased, to  and  in  the  ratate  and  property 
of  the  said  Georgia  Nelson,  prior  to  tbe 
said  sale  by  the  public  administrator  here- 
inbefore mentioned,  shall  attach  to  the  pro- 
ceeds of  the  said  sale,  and  the  said  proceeds 
to  stand  In  the  lien  and  stead  of  said  prop- 
erty and  apportioned  accordingly.  The  ad- 
ministrator expressly  denies  that  tbe  said 
Qulncy  M.  Nelson  has  any  interest  in  the 
property  above  set  out"  On  these  facts  tbe 
circuit  court  sustained  plaintiff's  claim  both 
for  an  allowance  and  for  hla  absolute  prop- 
erty as  follows:  Under  section  114,  R.  B. 
1909,  which  allows  tbe  widow  to  keep  cer- 
tain enumerated  articles,  su^  as  bousebold, 
kitdien  fuxnlture,  wearing  apparel,  xarori- 
slons,  etc.,  the  court  awarded  plalnUft  $100. 
It  appearing  tn  the  case  tiiat  there  were 
no  grain,  meat,  v^cetableB,  groceriea,  and 
otbex  provisions  on  hand  at  tbe  time  of  tbe 
death  of  His.  Nelson,  the  court  allowed 
plaintiff  aa-  a  reasonable  appropriation  out 
of  tbe  assets  of  the  estate  to  supply  snch 
deficiency  In  accordance  with  section  116, 
B.  S.  1909,  $100  for  bis  one  year's  support 
Under  section  116,  R.  S.  1009,  the  court  al- 
lowed plaintiff  $400  in  addition  to  the  above 
on  his  right  to  take  such  personal  property 
as  he  might  choose,  not  to  exceed  the  ap- 
praised value  of  $400.  Thus  It  appears  the 
court  awarded  to  plaintiff  a  total  allowance 
of  $600  under  the  three  sections  of  the  stat- 
ute above  noted.  At  the  same  time  the 
court  found  for  defendant  pn  the  counter- 
claim, while  the  estate  was  held  by  him,  it 
Is  said  In  the  judgment,  "de  son  tort"  In  tbe 
sum  of  $400,  and  ordered  that  such  amount 
should  be  set  off  against  the  allowance  afore- 
said, leaving  a  residue  due  plaintiff  in  the 
amount  of  $200  on  account  of  his  absolute 
property  and  household  furniture,  beds,  bed* 
ding,  etCf  and  in  ilea  of  proTiBlon& 
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[1]  There  can  be  no  donbt  that  error  In- 
heres in  this  Judgment  in  several  respects 
The  relevant  statutes  will  be  set  out  and 
noticed  in  their  order,  but,  first,  we  will 
consider  that  which  confers  the  same  rights 
on  the  plaintUf  widower  In  the  estate  of 
the  deceased  wife  which  are  enjoyed  by  the 
widow  in  the  husband's  estate  In  event  of 
his  prior  death.  Section  120,  R.  S.  1909,  is 
as  follows:  "If  a  wife  shall  die,  testate  or 
Intestate,  owning  personal  property  in  her 
own  name,  in  addition  to  curtesy,  her  wid- 
ower shall  be  allowed  to  keep  as  his  abso- 
lute property  all  the  articles  and  property, 
and  be  entitled  to  all  the  remedies  and  re- 
liefs as  relates  to  the  deceased  wife's  prop- 
erty, as  is  now  provided  for  the  widow  in 
the  deceased  husband's  property,  under  and 
by  virtue  of  sections  114,  115,  116  and  118." 
From  this  statute  It  is  entirely  clear  that 
the  Legislature  intended  the  widower  should 
enjoy  the  same  rights  as  to  the  statutory 
allowance  pertaining  to  the  property  enn- 
merated  In  sectioD  114  and  to  a  reasonable 
allowance  under  section  115  to  supply  a 
defldracy  for  provisions  in  event  there  are 
none  on  hand  and  the  absolute  right  to  ad- 
ditional property  not  to  exceed  the  aprala- 
ed  value  of  ^00  under  section  116.  Fur- 
thermore, that  in  event  the  property  so  im- 
pressed by  these  rights  of  the  widow  Is 
sold  by  the  administrator  that  the  widower 
shall  enjoy  the  same  rights  as  the  widow  to 
have  the  claims  for  the  statutory  allowances 
and  absolute  property  satisfied  before  the 
money  therefrom  shall  be  paid  out  for  debts 
or  distributed  as  is  provided  in  section  118, 
R.  S.  1909.  Though  the  section  of  the  stat- 
ute above  copied  (section  120)  purports  to 
confer  these  rights  on  the  husband  "in  ad- 
dition to  curtesy,"  It  has  been  pointedly  de- 
termined by  our  Supreme  Court  that  the 
word  "curtesy"  is  to  be  regarded  as  without 
Influence  on  the  question  whatever  and  the 
statute  construed  to  obtain  alike  even  in 
those  cases  where  there  was  no  child  bom 
alive  of  the  marriage,  and  the  husband  Is 
for  that  reason  without  the  right  of  curtesy 
in  the  wife's  real  estate.  See  In  re  Fer- 
guson's Estate.  206  Ho.  203,  104  S.  W.  108. 
In  this  view,  it  Is  obvious  that  the  plalnQff 
widower  here  enjoys  the  same  rights  under 
the  statutes  above  cited  as  those  enjoyed  by 
the  widow  In  her  deceased  husband's  es- 
tate, and  we  come  now  to  determine  those 
rights  of  the  widow. 

[2]  Section  114,  R.  S.  1909.  is  as  follows: 
"In  addition  to  dower,  the  widow  shall  be 
allcnred  to  keep  as  her  absolute  property  a 
fomily  Bible  and  other  books,  not  to  exceed 
two  hundred  dollars;  all  the  wearing  ap- 
parel of  the  family,  her  wheels,  looms  and 
other  Implements  of  industry;  all  yams, 
doth  and  clothing  made  up  In  the  tanflly 
for  their  own  use;  all  grain,  meat,  vegeta- 
bles, groceries  and  other  provisions  on  band 
and  provided  and  necessary  for  the  sabalst- 
tenoe  of  the  widow  and  her  fiimily  tor  twelve 


months;  her  household,  kitchen  and  table 
furniture,  including  beds,  bedsteads  and  bed- 
ding, not  to  exceed  the  value  of  five  hundred 
dollars."  By  this  section  the  widow  is  giv- 
en as  her  absolute  property  certain  enumer- 
ated articles,  and,  furthermore,  all  meat, 
vegetables,  groceries,  and  other  provisions 
on  hand  and  provided  and  necessary  for  the 
subsistence  of  the  widow  and  her  family 
for  12  months.  This  property,  and  all  of 
It,  every  item  therein  mentioned,  is  by  the 
express  terms  of  the  statute  allowed  to  her 
absolutely,  and  It  forms  no  part  of  the  es- 
tate to  be  administered.  The  Supreme  Court 
says  of  this  section  in  Waters  v.  Herboth, 
178  Ho.  166.  77  S.  W.  805,  that  the  articles 
ther^n  enumerated  are  given  to  the  widow 
in  the  first  Instance  by  the  statute,  and  it 
Is  only  what  is  left  after  these  articles  are 
given  to  the  widow  that  is  to  be  treated  as 
the  estate  of  the  husband  to  be  administer- 
ed upon.  See,  also,  Bryant,  Adm'r,  etc.,  v. 
HcCune.  49  Ho.  546;  State  ex  rel.  Steers 
V.  Taylor,  72  Mo.  656. 

From  a  reading  of  many  authorities  on 
these  statutes.  It  Is  entirely  clear  that  the 
Judgment  of  the  Supreme  Goiirt  adverted  to 
is  an  accurate  expodtlon  of  the  law  on  the 
subject,  and  it  is  unnecessary  to  accumulate 
the  cases  here.  By  the  first  lines  of  tbe  sec- 
tion of  the  statute  last  above  copied,  the  wid- 
ow is  allowed  as  her  absolute  property  the 
family  Bible  and  other  books  not  to  exceed 
$200.  It  does  not  appear  In  the  Instant  case 
that  any  such  books  were  owned  by  tbe  dece- 
dent or  that  plaintift  received  them.  In- 
deed, the  record  is  barren  of  proof  pertaining 
to  that  matter.  This  being  true,  plalntlfrs 
rights,  if  any,  -  pertaining  to  a  Bible  and 
books  will  be  put  asid^  for  it  Is  obvious 
that  he  may  not  recover  on  that  score  un- 
less such  books  were  owned  by  the  dece- 
dent ;  that  Is  to  say,  unless  his  wife  owned 
such  books,  plaintlfC  Is  not  entitled  to  dther 
books  or  their  value. 

The  same  Is  to  be  said  touching  those 
articles  enumerated  In  the  statute  such  as 
wearing  apparel  of  the  family,  the  wheels, 
looms,  and  other  implements  of  industry, 
the  yams,  cloth,  and  clothing  made  np  in 
the  family  for  their  own  use.  All  of  these 
go  absolutely  to  tbe  widow,  and  in  this  case, 
if  such  articles  were  owned  by  plaiuUfTs 
wife  at  the  time  of  her  death,  they  would 
go  likewise  to  him.  But  nothing  appears 
as  to  them,  and  it  is  certain  that  plaintiff 
is  not  enUtled  to  an  allowance  on  account 
of  such  articles  unless  they  were  owned  by 
his  wife  at  the  time  of  tier  death,  for  the 
statute  gives  no  allowance  in  lien  of  them ' 
when  it  aivears  they  are  not  on  hand.  We 
therefore  put  these  articles  and  the  anesUon 
of  an  allowance  on  account  of  them  aside, 
and  consider  ttie  succeeding  dauses  of  the 
statute. 

By  the  next  clause  ttie  widow  is  allowed 
ahBolutdy  all  grald,  meat,  vegetables,  gro-. 
cerles,  and  other  provisions  on  hand  and 


Digitized  by 


20 


Ifie  SOtTTHWBSTEBN  BfitPORTEB 


provided  and  necessary  for  the  anbsiatence 
of  herself  and  her  family  for  12  months, 
and,  ot  conrae^  thia  right  obtaina  In  the 
plaintiff  widower  hare.  It  atqjteara  no  audi 
invTlstons  were  on  hand  at  the  time  of  tak- 
ing the  Inventory,  and  he  la  therefore  enti- 
tled to  a  reasonable  apxnwprlatlon  under  the 
express  provlalons  of  section  116  ont  of  the 
asaeta  of  the  estate  to  aatls^  swOi  deficien- 
cy. This  the  court  found  to  be,  and  fixed 
1^  Ita  judgment  at,  UOa 

By  the  succeeding  and  last  danse  ot  the 
statute,  the  widow  la  allowed  absolnttiy  her 
household,  Utchaa,  and  table  furniture  In- 
cluding beds,  bedsteada  and  bedding,  not  to 
exceed  the  value  of  fCOO^  and.  of  course,  the 
idoitical  light  obtains  In  the  lOidntlff  wid- 
ower here.  It  is  therefore  entlr^  clear 
that  plaintiff  is  entitled  to  an  award  of  $500 
on  account  of  the  propoty  numerated  In  the 
last  dauae  of  the  statute;  that  is,  housdiold, 
kitchen,  and  table  furniture^  Including  beds, 
bedsteads,  and  bedding.  This  Is  true  be- 
cause all  of  the  i;ff(q>erty  owned  by  the  de- 
cedent aa  is  shown  by  the  Inventory  in  the 
record  consisted  of  the  kind  and  character 
enumerated  in  thIa  dause  of  tlie  statute; 
that  Is,  household,  Utdien,  and  table  fur- 
niture, beds,  bedsteads,  and  bedding.  By  the 
appraisement  annexed  to  the  Inventory,  it 
appears  this  property  waa  valued  at  $770.45. 
It  afterwards  was  sold  for  $1,300.  Obvious- 
ly there  was  sufficient  property  of  the  kind 
and  character  last  mentioned  to  allow  plain- 
tiff the  full  amount  of  specific  property  given 
him  by  the  statute;  that  Is  to  say,  $600. 
By  the  conduct  of  defendant  public  adminis- 
trator In  taking  the  property  Into  his  diarge, 
plalntitt  was  denied  this  absolute  right  con- 
ferred by  the  statute. 

There  were  no  grain,  meat,  v^tablea, 
groceries,  and  other  provlBlona  on  hand  as 
is  contemplated  by  the  statute,  and  there- 
fore plaintiff  waa  entitled  to  a  reasonable 
allowance  out  of  the  assets  of  the  estate  to 
supply  such  deficiency,  for  such  is  directed 
by  section  IIS,  R.  8.  1909.  That  statute  is 
as  follows:  "It  the  grain,  meat  or  other  pro- 
visions allowed  the  widow  In  the  preceding 
section  shall  not  be  on  hand  at  the  time  ot 
taking  the  Inventory,  the  court  shall  make 
a  reasonable  appropriation  ont  of  the  assets 
of  the  estate  to  8U]n>l7  such  deficiency."  Un- 
der this  section  the  court  allowed  plaintiff 
$100  for  his  year's  support  and  to  supply  the 
deficiency  ai^arlng  under  the  preceding  sec- 
tion (114). 

[3]  Though  the  allowance  of  $100  for  one 
year's  support  la  meager,  and,  no  doubt,  In- 
adequate, the  question  was  detmalned  by 
the  trial  court  on  the  facts,  and  is  there- 
fore not  open  here  for  review.  However 
this  may  be,  it  is  certain  that  If  plaintiff 
was  entitled  to  $100  under  section  IIS  to 
supply  the  deficiency  on  the  score  of  provi- 
sions, etc,  he  was  oititled  to  an  allowance 
of  $S00  undw  the  preceding  ■eetioa  0^4) 


in  compensation  for  the  apedflc  articles  of 
household,  kitdien,  and  table  furniture^  in- 
cluding beds,  bedsteads,  and  bedding  enu- 
merated therein  as  his  absolute  property  and 
of  which  the  administrator  had  delved  bim ; 
and  beyond  question  he  is  entlUed,  in  tbe 
drcumstances  of  the  case,  to  a  total  of  |800 
under  the  two  sections  when  read  togeth^ 
on  account  of  these  Items  alone.  The  court 
allowed  plaintiff  but  $100  under  section  U4 
In  compen8ati<ni  of  the  oiumerated  articles 
therein,  whereas  It  should  have  allowed  him 
$500  on  that  score  In  oonnectlcaL  with  tbo 
allowance  of  $100  under  the  succeeding  sec- 
tion to  supply  a  defldency  as  for  provisions, 
for  It  appears  that  the  estate  possessed  prop- 
erty of  the  kind  and  character  numerated 
in  tbe  last  daose  of  sectiai  114,  that  Is 
household,  UtdiQi,  and  table  furniture  In- 
dudlng  beds,  bedsteads,  and  bedding  consid- 
mbly  In  enseas  of  the  value  of  $00(^  whldi 
be  waa  entiUed  to  dalm  and  hold  by  the  se- 
lection of  tbe  apedflc  articles.  The  court 
erred  in  allowing  plaintiff  $200  under  thew 
two  sectiDns,  whoi  it  should  have  allowed 
$600,  because  there  was  ample  property  of 
tbe  kind  and  diaractn  contemplated  to  sup- 
ply that  amount 

[4]  Section  lie  is  as  follows:  "In  addi- 
tion to  the  above,  tbe  widow  may  take  such 
personal  property  as  she  may  choose,  not  to 
exceed  the  appraised  value  of  four  hundred 
dollars,  for  which  she  shall  give  a  recdpt" 
Under  this  section  tbe  widow  la  allowed  to 
take  such  personal  property  as  she  may 
choose,  In  addition  to  that  allowed  by  the 
preceding  section,  but  not  to  exceed  the  ap- 
praised value  of  $400.  All  of  the  autbori- 
tlea  declare  this  to  be  an  absolute  allowance 
to  the  widow  as  her  property  and,  of  coarse, 
under  tbe  provisions  of  section  120,  it  Is  in 
this  case  the  absolute  allowance  aa  well  to 
the  plaintiff  widower  In  the  estate  of  his 
deceased  wife.  The  court  recognized  this, 
and  allowed  plaintiff  $400  as  his  absolute 
property,  aa  was  proper  under  the  latter 
section. 

To  the  suggestion  that  an  allowance  by 
the  court  of  $600  under  sections  114,  116, 
and  an  additional  allowance  of  $400  under 
section  116  would  total  the  amount  of  $1,- 
000,  and  thus  exceed  the  appraised  value  of 
the  entire  estate  which  was  $770.46,  It  Is  to 
be  answered  that  here,  whero  the  property 
had  all  been  sold  by  tbe  administrator  and 
converted  Into  money,  the  court  should  be 
guided  by  tbe  rule  of  decision  prescribed  In 
section  118,  rather  than  by  the  appraised 
value  of  the  property.  Had  tiie  property 
been  retained  by  the  administrator,  plain- 
tiff would  have  been  entitled  to  select  specif- 
ic articles  therefrom  under  section  114  and 
to  a  reasonable  allowance  In  lieu  of  provi- 
sions under  section  116  and  $400  in  addition 
under  section  116.  No  doubt  the  appraised 
value  of  the  property  would  control  in  deters 
*"*p^pg  these  amounts  In  such  drcumstances. 
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for  tbe  stfttote  lost  dted  aeems  to  so  con- 
template. Tbls  being  true,  It  la  true,  too, 
that  all  of  tbe  proi>erty  taken  at  Its  apprais- 
ed Talne — ttaat  Is,  9770.46 — would  have  been 
iBsofflclait  to  satisfy  plaintiff's  allowance  ot 
1100  and  absolute  rights,  whldi  total  the 
amount  of  $1,000.  In  such  case  the  loss  would 
fall  on  plaintiff  because  the  estate  was  insuf- 
ficient to  compensate  tbe  f400  allowance  un- 
der  section  116  after  the  selection  of  spedflc 
arttcles  was  made  under  section  U4,  and  tbe 
reasonable  allowance  for  visions  under  sec^ 
tion  US.  But,  be  tbls  as  It  may,  the  admin- 
istrator did  not  retain  the  pnqterty,  and  tbe 
matter  of  Its  ai^raiaed  value  is  therefore 
wbDll7  Immaterial  for  the  reason  It  was  sold 
and  conrarted  Into  money.  PlainOfTs  rights 
attach  to  the  mon^  received  for  the  proper- 
ty and  are  to  be  determined  in  view  of  that 
fact,  for  the  statute  so  prescribes.  Section 
U8,  B.  S.  1009,  Is  as  follows:  "If  the  wid- 
ow do  not  rec^ve  tbe  property  thus  allowed 
her,  and  tbe  same  be  sold  by  the  executor 
or  adndnistrator,  the  oonrt  shall  order  the 
money  to  be  paid  to  tbe  widow  at  any  time 
before  the  same  be  paid  out  for  dd>t8  or 
be  dSstrUmted."  On  a  sale  of  the  property 
the  administrator  realised  11,860  tbowfor, 
and  this  Is  amply  snffldent  to  sadaty  plain- 
tUTs  dalms  amonntlnf  to  ¥1,000;  Tbongb  It 
be  that  plaintUTs  claims  could  not  have 
been  satisfled  In  full  by  acovting  the  proper- 
ty at  ito  appralsea  Talne,  he  was  mtltled, 
under  section  114,  to  spedflc  utides  of 
household  property  which  without  the  al- 
lowance for  provisions  amounted  to  $500, 
and  was  gtveii  an  allowance  of  $100  under 
section  lis  and  to  other  property,  according 
to  his  choosing,  to  the  value  of  $400  under 
section  ue,  tbe  latter  to  be  satisfied  out  of 
80  much  of  tbe  estate  as  ronalned  in  the 
bands  the  administrator  after  bis  stieo- 
tion  of  specific  articles  was  made  and  the 
allowance  for  provlsioDS  satisfied.  If  to 
satisfy  tbese  claims  would  operate  to  ex- 
haust the  estate  and  leave  a  deficiency  be- 
sides, even  so  plaintiff  would  have  had  all  of 
the  property  of  the  estate  for  his  claims, 
and  it  may  be  the  claims  not  fully  satisfied  ac- 
cordlng  to  the  appraised  value.  But,  be  this 
as  It  may,  the  administrator  having  sold 
the  property  for  $1,850,  plaintiff  Is  entitled 
to  participate  In  the  inflation  of  values  over 
and  above  the  appraised  value  proportion- 
ately with  the  estate,  and  it  is  obvious  .the 
statutes  so  contemplate.  Be  therefore  is  en- 
titled to  allowances  as  follows:  $500  under 
section  114  in  compensation  for  specific  ar- 
ticles of  furniture,  $100  under  section  116  on 
account  of  provisions,  and  $400  In  compen- 
sation of  his  additional  absolute  allowance 
under  section  116.  This  is  tme  In  view  of 
the  finding  for  $100  on  account  of  provisions 
because  the  statutes  direct  payment  accord- 
ingly when  the  property  Is  sold,  and  it 
appears,  as  It  does  here,  that  tbere  was  snffi- 
ctent  of  proBOtj  of  tbe  kind  and  diaracter 
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Involved  to  satisfy  plaintiff's  rights  to  spe- 
cific articles  and  provisions  under  sections 
114  and  116,  and  suffld^t,  too,  when  con- 
verted into  money  to  satisfy  bis  absolute  al- 
lowance ot  $400  under  section  116. 

[I]  We  come  now  to  consider  tbe  defend- 
ant's counterclaim.  As  before  stated,  the 
administrator  filed  a  counterclaim  in  the  pro- 
bate court,  and  sought  a  recovery  for  the  use 
of  the  property  by  plaintiff  during  the  time 
between  October  1,  1909,  and  the  early  part 
of 'April,  1910,  when  the  administrator  came 
Into  possession.  As  the  case  originated  In 
tbe  probate  court,  the  power  of  the  circuit 
court  to  bear  and  determine  tbe  counter- 
claim is,  of  course,  derivative  solely  through 
the  appeal  from  the  probate  court  But  un- 
der sections  108, 109,  200,  R.  8. 1909,  the  pro- 
bate court  is  possessed  of  Jurisdiction  to  en- 
terteln  a  counterclaim  interposed  by  an  ad- 
ministrator in  cases  where  counterclaims  are 
otherwise  authorized  by  law.  See  Mitchdl 
V.  Martin,  63  Mo.  App.  560;  In  re  Jarboe's 
Estate,  227  Mo.  59,  79,  80,  81,  127  S.  W. 
20;  Albert  Grocer  Co.  v.  Estete  of  Painter, 
66  Mo.  App.  481;  Bealey  v.  Smith,  168  Mo. 
615,  68  S.  W.  084,  81  Am.  SL  Rep.  S17. 

[I]  However,  under  the  general  statute  au- 
thorising counterclaims  (section  1807,  R.  8. 
1909)  the  coanterdaim  must  be  one  in  favor 
of  a  defendant  and  against,  a  plaintiff  be- 
tween whom  a  several  judgment  might  be 
had  and  arising  ont  of  one  of  the  following 
causes  of  action:  First,  a  cause  of  action 
arising  ont  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of 
the  plalntUTs  daim  or  connected  with  tbe 
subject  of  the  action;  second,  in  an  action 
arising  on  contract,  any  other  cause  of  ac- 
tion arising  also  on  contract  and  existing 
at  the  commencement  of  the  action.  There 
is  no  contract  right  involved  here,  and  nei- 
ther is  there  a  transaction  set  forth  as  the 
foundation  of  the  plalntUTs  claim  out  of 
Which  a  counterclaim  could  arise.  It  the 
counterclaim  Is  to  be  considered  at  all,  it 
is  because  it  is  "connected  with  the  subject 
of  the  action."  The  words  "subject  of  the 
action,"  employed  In  tbe  counterclaim  ata.t- 
ute,  doiote  the  plaintiff's  prindpal  primary 
right,  to  enforce  or  maintain  which  bis  ac- 
tion Is  brought  It  is  said  Uie  phrase  Is  dif- 
ferent from  "cause  of  action,"  in  that  it 
signifies  the  ultimate  or  primary  title,  right 
or  Interest  which  a  plaintiff  seeks  to  enforce 
or  protect,  and  not  merely  the  wrong  to  be 
redressed  in  tbe  particular  case.  See  Mc- 
Cormlck  Harvesting  Mach.  Co.  v.  Hill,  104 
Mo.  App.  544,  79  S.  W.  746;  Bliss,  Code 
Pleading  (3d  Bd.)  8S  126,  373;  Pomeroy,  Code 
Remedies  (4th  Ed.)  S  661  et  seq.  Here  plain- 
tiff's primary  and  prindpal  right,  whldi  Is 
asserted  In  bis  complaint,  rdates  to  his  al- 
lowance of  absolute  property  out  of  his  wife's 
estate,  and  in  assurance  of  this  r^ht  he 
withheld  and  used  all  of  tbe  property  of 
tbe  estete  tor  the  several  rncmtbs  above  stot- 
ed.  ■  Because  of  this  withholding  and  use  in 
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assertion  of  tliat  right,  the  administrator 
seeks  by  his  counterclaim  to  recover  compen- 
sation at  least  for  the  nse  of  such  property 
Bs  plaintiff  was  not  entitled  to  withhold  from 
htm.  We  beliere  the  claim  of  the  adminis- 
trator for  this  should  be  regarded  as  "con- 
nected" with  the  subject  of  plalntllTs  action, 
for  the  courts  are  prone  to  liberally  construe 
the  statute  and  effectuate  Its  obvloas  Intent 
and  purpose  in  permitting  the  adjustment  of 
such  claims  as  appear  to  be  thus  connected, 
and  may  be  intelligently  settled  in  the  same 
controversy.  See  McCormlck  Harvesting 
Mach.  Co.  T.  Hill,  104  Mo.  App.  544,  79  S.  W. 
745;  BllBs,  Code  Pleading,  S  373.  We  say 
this,  too,  because  It  may  be  where  an  entire 
estate  Is  withheld  in  such  circumstances  and 
the  property  seriously  damaged  so  that  Its 
corpus  would  be  diminished  In  value  It  would 
be  highly  unjust  to  deny  the  right  of  the 
administrator  to  counterclaim  for  this  tort 
of  the  widower  or  widow  and  compensate  it 
out  of  the  allowance  of  absolute  property, 
espedally  If  the  tort-feasor  was  Insolvent 
But  no  such  question  Is  Involved  here,  and  it 
is  adverted  to  solely  for  the  purpose  of  vin- 
dicating the  right  of  counterclaim  in  some 
cases  where  Injustice  on  Innocent  parties, 
such  as  creditors  and  distributees,  might  be 
entailed  without  it  It  is  certain  tiiat  there 
can  be  no  right  of  recovery  on  the  connter- 
claim  In  any  case  for  the  mere  use  of  the 
property  allowed  absolutely  by  the  statute 
to  the  widower  or  widow  as  the  rights  per- 
taining to  such  property  pass  to  him  or  her 
In  the  first  instance  and  not  to  the  estate. 
But  though  such  be  true,  speaking  generally, 
the  withholding  and  use  of  that  portion  of 
the  property  over  and  above  the  absolute  al- 
lowances are  not  on  the  same  footing  and  a 
diCTerent  question  arises  as  to  that  matter. 
It  may  be  a  right  of  recovery  obtains  In  some 
cases  as  to  such  withholding  and  use,  and 
it  may  be  that  no  right  of  recovery  arises  on 
the  counterclaim  for  mere  use  of  the  proper- 
ty because  the  relation  of  landlord  and  ten- 
ant does  not  appear,  but  we  will  pass  those 
questions  as  we  prefer  to  predicate  the  Judg- 
ment of  the  court  on  another  Instead. 

For  the  purposes  of  the  case  only,  we  may 
concede  that  the  counterclaim  stated  a  cause 
of  action  between  these  parties  which  was 
connected  with  the  subject  of  the  plaintiff's 
action,  but  even  then  the  proof  reveals  that 
no  reco'very  should  be  had  thereon. 

[7,  8]  It  appears  that  on  the  29tb  day  of 
October  the  probate  court  upon  a  hearing 
being  had,  ordered  that  no  letters  of  admlols- 
tratton  should  Issue  upon  the  estate  of  plain- 
tifTs  deceased  wife,  for  the  reason  that  It 
was  not  greater  in  amount  than  is  allowed  by 
law  as  the  absolute  property  of  the  widower 
and  awarded  It  all  to  him.  By  section  10, 
R.  S.  1900,  the  probate  court  posseted  full 
and  complete  Jurisdiction  touching  this  mat- 
ter, and  under  that  statute  plalntUf  was 
rightfully  in  possession  of  the  property  until 
the  order  so  made  was  revoked.   On  this 


question  the  statute  mentioned  provides  as 
follows:  "And  after  the  making  of  such  or- 
der and  until  such  time  as  the  same  may 
be  revoked,  such  widower,  widow  or  minor 
children  shall  be  authorized  to  collect,  sue 
for  and  retain  all  the  property  belonging  to 
such  estate;  if  a  widow  or  widower,  in  the 
same  manner  and  with  the  same  effect  as 
If  he  or  she  had  been  appointed  and  qualified 
as  executor  or  executrix  of  such  estate." 
Obviously  plaintiff  was  rightfully  la  posses- 
sion of  the  property  under  an  adjudication 
of  a  court  of  comt>etent  JurlsdlctloD,  and  was 
therefore  not  liable  to  respond  for  its  mere 
use  to  any  one  until  such  order  was  revoked. 
McMillan  V.  Wacker,  C7  Mo.  App^  220;  Gria- 
wold  V.  Mattlx,  21  Mo.  App.  282.  Had  the 
property  been  damaged  by  plaintiff  during 
the  time  he  is  alleged  to  have  withheld  it 
and  the  order  of  the  probate  court  been  re- 
voked, it  may  be  another  question  would 
arise  concerning  the  residue  after  the  abso- 
lute property  was  deducted.  But  that  prop- 
osition Is  not  before  us,  end  we  express  no 
opinion  thereon.  It  la  sufilclent  for  the  pur- 
I>ose8  of  the  present  case  to  say  that  it  does 
not  appear  that  the  order  of  the  probate 
court  made  on  October  29th  was  ever  set 
aside  or  revoked,  unless  the  fact  that  the 
public  administrator  thereafter  filed  upon 
and  took  <diarge  of  the  estate  should  be  so 
considered.  It  therefore  appearing  that 
plaintiff  was  in  possession  of  the  property 
under  the  order  of  the  probate  court,  he 
should  be  regarded  as  rightfully  in  posses- 
sion thereof,  and  without  an  obligation  to 
compensate  for  its  use.  at  least  until  the  pub- 
lic administrator  became  clothed  with  author- 
ity thereabout  and  he  persisted,  notwith- 
standing, to  withhold  and  use  the  property. 
As  before  stated,  It  does  not  appear  the  order 
of  the  probate  court  was  revoked  unless  the 
mere  filing  on  the  estate  by  the  public  admin- 
istrator would  operate  this  reEult.  When  the 
public  administrator  filed  on  the  estate  does 
not  appear.  That  he  Inventoried  it  Janu- 
ary 20,  1910,  and  made  a  supplemental  la- 
vatory on  April  8,  1910,  does  appear,  and 
there  Is  naught  in  the  record  tending  to  show 
the  public  administrator  attempted  to  ex- 
ercise any  authority  before  January  20tlL 
It  is  true  the  statute  (section  302,  R.  8. 1909) 
in  its  fourth  subdivision  authorizes  the  pub- 
lic administrator  to  take  diarge  of  an  es- 
tate "when  money,  property,  pap^  or  other 
estate  are  left  in  a  situation  exposed  to  loss 
or  damage,  and  no  other  person  administers 
on  the  same,"  and  by  section  305  he  Is  au- 
thorised to  enter  upon  the  discharge  of  his 
duty  under  section  302  by  the  mere  flUng  of 
a  notice  of  the  fact  In  the  office  of  the  derk 
of  the  probate  court  without  an  order  of  the 
probate  court  touching  the  matter.  See  Leep- 
er  V.  Taylor,  111  Mo.  3J2,  19  S.  W.  955.  But; 
though  such  be  true,  it  Is  obvious  that  the 
mere  filing  on  an  estate  by  the  public  admin- 
istrator cannot  operate  ipso  fticto  to  revoke 
an  ordw  ot  nonadmlnistratlon  made  bj  the 
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probate  Mart  on  a  full  bearlDg  under  section 
10.  R.  S.  1900,  aboTe  quoted.  Though  the 
PKrtiate  courts  are  inferior  and  of  limited  Ju- 
risdiction, It  la  weU  setUed  that  their  Judg- 
ments given  on  Buch  subjects  as  are  within 
their  Jurisdiction  are  entitled  to  the  same 
weight  as  that  of  any  other  court  of  rec- 
ord, and  are  regarded  as  conduEdTe  in  all 
collateral  proceedings  as  here.  See  Johnson 
T.  Beazley,  66  Ma  250,  27  Am.  Bep.  276. 
Though  in  the  ordinary  case  the  rights  of 
the  public  administrator  would  attach  on  the 
mere  filing  of  bis  notice,  we  are  unwilling  to 
accede  to  the  proposition  ttiat  such  fact 
alone  would  oust  the  platatlff  of  his  rights  in 
the  premises  which  were  being  exercised  un- 
der the  valid  order  of  a  court  of  competent 
jurisdiction.  In  this  view  plaintiff  was  en- 
titled to  withhold  and  use  all  of  the  proper- 
ty under  the  order  of  the  probate  court,  and 
the  public  administrator  Is  without  any  right 
whatever  In  the  premises.  But  as  the  prop- 
erty has  been  sold  and  converted  Into  money 
by  the  administrator,  and  this,  too*,  with  the 
full  acquiescence  of  plaintlfT  and  in  accord- 
ance with  a  stipulation  executed  by  both  par- 
ties and  on  file  In  the  case  whereby  plain- 
tiff agrees  to  accept  satisfaction  In  money  In 
accordance  with  his  statutory  rights  touch- 
ing such  allowances,  it  would  seem  that  the 
precepts  of  natural  Justice  require  that  bis 
rights  shall  be  satlsfled  by  a  compensation 
In  money  out  of  the  fund  in  accordance  with 
the  views  above  expressed. 

The  judgment  should  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  enter  judgment  for  plain- 
tiff and  against  defendant  on  the  counter- 
claim and  in  favor  of  plaintiff  and  against 
defendant  for  fl.000,  together  with  interest 
at)  0  per  cent  on  plaintUTs  cause  of  action 
and  hla  costs.   It  is  bo  ordered. 

RBYNOLDS,  P.  7.,  and  ALLBN.  J.,  oon- 
cor. 


A  GRAF  DISTHiLING  CO.  T.  WILSON. 

(St  Louis  Court  of  Appeals.   Missouri.  April 
8,  1913.) 

1.  Appkaz.  and  BaaoB  (|  882*)— Ebtoppel  to 

Allbqk  Grbob. 

A  party  is  bound  by  the  position  which  h6 
Tolantarily  assumes  at  the  trial;  and,  if  he 
treats  the  issue  as  being  for  the  jury,  he  can- 
not afterwarda  complain  that  it  is  submitted  to 
the  jury,  though  it  could  have  been  passed  up- 
on by  the  court  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror:  Gent  Dig.  K  8091-8610;  Dec.  Dig.  % 
882.*T 

2L  PAB-tltSBSHIP  (I  S*)— BXISTKnCI  OF  BXLA- 

TIOK. 

Mere  participation  in  the  profits  and  losses 
docs  not  of  itself  necessarily  eonstitate  the  re- 
lation  «f  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnerahip, 
Cent.  -Dig.  H  15.  16;  DecIMg.  I  6.*] 


8.  Partnebshif  (H  17*)— Existeitce  or  Re- 
lation—Intention OF  Paktnebs. 

Whether  a  partnership  in  fact  existed  de- 
pends upon  the  Intention  of  the  parties  to  the 
alleged  partnership  contract  construed  in  the 
light  of  the  circumstances  under  which  it  was 
executed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent,  Dig.  S  3;  Dec.  Dig.  §  17.*] 

4.  Pabtneeship  (8  64*)— Existence  of  Rela- 
tion—Evidknce. 

Evidence  in  on  action  to  charge  defendant 
with  liability  as  a  partner  in  a  legal  busiaess 
held  not  to  show  the  existence  of  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  77,  79;  Dec  Dig.  {  54.*] 

5.  Pabtnebsbif  (5  218*)— Actions— IHSTBUO- 

TIONS. 

In  an  action  to  charge  defendant  as  a  part- 
ner, the  court  instructed  that  if  the  jury  found 
there  was  no  intention  by  defendant  to  become 
a  partner,  but  that  it  was  only  intended  that 
he  share  in  the  profits  of  the  business  as  a  con- 
sideration for  signing  notes  for  another  to  ob- 
tain capital  to  conduct  the  busiaess  they  should 
find  for  defendant,  but  that  such  intention  must 
be  determined  from  the  contract  itself,  and,  if 
that  failed  to  disclose  whether  a  partnership 
relation  existed,  then  the  question  of  intention 
should  be  determined  from  all  the  facts.  HM, 
that  the  instruction  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-428;  Dec.  Dig.  S  218.*] 

6.  Witnesses  (8  275*)  —  Calling  Advxbsb 
Partt— Examination  . 

Plaintiff  by  calling  defendant  as  a  witness 
thereby  made  him  its  own  witness,  and  defend- 
ant's counsel  could  ask  him  leadmg  questions 
on  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  (I  924,  926.  967-07B;  Dec  Dig.  | 
275.*) 

7.  WrrnEssis  <H  2^*)— Cbosb-Examiitatioiv— 
liSAniNG  Questions. 

It  is  ordinarily  not  reversible  error  to  per- 
mit leading  questions  to  be  asked  on  cross-ex- 
amination ;  the  matter  being  largely  within  the 
court's  discretion. 

[Ed.  Note.— For  other  eases,  see  Witnesses. 
Cent  Dig.  81  927.  989;  DecDig.  |  282.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  Robert  G.  Ranney,  Judge. 

Action  by  the  A.  Graf  Distilling  Company 
against  Joe  T.  Wilson.  From  a  Judgment  fot 
defendant,  plaintiff  appeals.  Afilrmed. 

Davis  &  Hard^ty,  of  Cape  Girardeau,  foi 
appellant  Ely,  Kelso  &  Bfiller,  of  Cape  Gir- 
ardeau, for  respondent 

ALLEN,  J.  This  Is  an  action  by  plalntiu: 
corporation,  appellant  here,  against  one  Jo« 
T.  Wilson,  respondent  in  this  court,  seeking 
to  hold  the  latter  liable  as  a  partner  for  an 
alleged  partnership  debt  It  appears  from 
the  evidence  that  on  or  about  June  12,  1907, 
one  Joe  Goldbaum  launched  a  retail  liquor 
business  in  the  city  of  Cape  Girardeau  un- 
der the  name  of  "Cape  Liquor  Company." 
That  shortly  prior  thereto  Goldbaum,  desir- 
ing to  enter  Into  this  business,  and  having 
no  capital.  Induced  the  defendant  Wilson  and 
one  John  T.  Sackmann  to  indorse  notes  for 
him  to  the  amount  of  fl,200  upon  which 
money  was  procured  from  banks  In  order  to 
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conduct  and  carry  on  the  basinesa  It  was 
agreed  betweoi  the  defendant  and  Saekmann 
on  the  one  hand  and  Goldbaum  on  the  other 
that  out  of  the  profits  of  the  business  pay- 
ments were  to  be  made  on  these  notes  by 
Goldbaum  as  fast  aa  money  could  be  realized 
from  the  business  therefor;  and,  after  the 
notes  had  been  paid,  the  net  profits  were  to 
be  divided  equally  between  him,  Saekmann, 
and  the  defendant.  Goldbaum  was  to  first 
pay  the  running  expenses  of  the  business, 
Including  J50  per  month  to  himself.  The 
business  was  conducted  by  Goldbaum  under 
this  arrangement  until  about  September  3, 
1907,  at  which  time  there  was  a  further 
agreement  between  him,  Saekmann,  and  the 
defendant,  whereby  it  was  agreed  that  If 
Goldbaum  would  pay  off  these  notes,  and  pay 
all  debts  contracted  In  conducting  the  busi- 
ness, defendant  and  Saekmann  would  not  be 
entitled  to  any  profit.  Thereafter  Goldbaum 
continued  to  conduct  the  business  at  the  same 
place  and  under  the  same  name  until  he  went 
Into  bankruptcy.  On  August  6,  1908,  he  was 
adjudged  a  bankrupt;  and  the  assets  of  the 
*'Oape  Liquor  Company"  were  sold,  realiz- 
ing something  like  9600*  Saekmann  was  al- 
so adjudged  a  bankrupt,  with  no  assets,  pri- 
or to  the  Institution  of  this  suit  It  appears 
that  Saekmann  and  the  defendant  were  each 
engaged  In  other  business  In  the  of 
Cape  Girardeau,  and  did  not  want  their  con- 
nection with  the  "Cape  Liquor  Company"  or 
with  Goldbaum  known,  whatever  that  con- 
nection was.  They  were  not  publicly  known 
as  having  an  interest  In  the  business,  thdlr 
names  were  not  used  upon  stationery  of  the 
concern,  nor  apparently  otherwise  In  con- 
nection with  the  business.  PlaintUTs  posi- 
tion, however,  Is  that  they  were  partners,  and 
liable  as  such  for  the  partnership  debts. 

The  suit  Is  for  a  liquor  bill,  for  wblsfcys 
sold  to  the  "Cape  Liquor  Company"  upon  the 
order  of  Goldbaum,  who  was  conducting  the 
business.  It  appears  that  plalntifF's  sales- 
man, one  Kobert  Cone,  obtained  the  order 
from  Goldbaum  on  June  6, 1907,  shortly  prior 
to  the  time  that  the  "Cape  Uquor  Company" 
opened  its  place  of  bualnesa  It  is  claimed 
by  Cone  that  Goldbaum  was  introduced  to 
him  by  Saekmann  upon  the  occasion  of  his 
taking  this  first  order,  but  It  is  not  con- 
tended  that  defendant  was  then  present,  or 
that  he  had  anything  to  do  with  It  There- 
after, from  time  to  time,  further  quantities 
of  liquor  were  shipped  to  the  "Chpe  Liquor 
Company"  by  plalntlCF  on  Goldbaum's  order 
up  to  and  including  January  16,  1908,  at 
which  time  the  total  thereof  furnished  by 
plaintiff  amounted  to  $1,130.61.  Various  cash 
payments  are  credited  on  the  account,  and 
credit  is  given  for  certain  liquors  returned, 
the  total  credits  being  $757.56,  leaving  a  bal- 
ance due  of  $373.06,  to  recover  which  balance 
this  suit  Is  brought  The  total  amount  credit- 
ed upon  the  account  is  less  by  $92.36  than  the 
total  Invoice  price  of  liquors  sold  the  Cape 
Liquor  Company  by  plalntUE  prior  to  Septem- 


ber 8,  1907,  at  which  date  plaintiff  claims 
that  the  defendant  and  Saekmann  undertook 
to  withdraw  from  the  alleged  partnership 
by  the  agreement  of  that  date  heretofore 
mentioned,  and  of  which  plaintiff  had  no 
notice.  The  plaintiff  called  the  defendant 
Saekmann,  and  Goldbaum  as  witnesses  in 
its  behalf,  as  well  as  Adolph  Graf,  presi- 
dent of  plaintiff  corporation,  and  Robert 
Cone,  plaintiff's  salesman.  It  appears  from 
the  evidence  that  there  was  perhaps  an  orig- 
inal wrlttm  agreement  between  Goldluinm, 
Saekmann,  and  the  defendant,  but  if  so,  it 
was  not  produced  at  the  tjrial,  neither  was 
the  agreement  of  September  S,  1907.  It  was 
attempted  by  plaintiff  to  have  these  papers 
produced.  It  is  not  altogether  clear  that 
the  first  existed,  and  it  was  claimed  that  none 
of  the  three  alleged  partners  had  any  copy 
of  the  last  agreement  Goldbaum  testified 
that  he  was  unable  to  find  his  copy  of  It, 
Saekmann  testified  that  he  had  destroyed  his 
copy,  and  Wilson  testifled  that  he  did  not 
know  whit  had  becomtt  of  his,  U  Iw  ever  had 
one. 

We  shall  not  undertake  to  set  out  the  evi- 
dence in  detail  by  which  the  plaintiff  at- 
tempted to  ebow  that  the  defendant  had  al- 
lowed himself  to  be  held  out  as  a  partner 
in  the  businesa  There  was  very  little  te»> 
tlmony  to  this  effect  beyond  that  of  A.  Graf, 
president  of  plaintiff  corporation,  and  Rob- 
ert Cone,  plaintiffs  salesman,  much  of  which 
was  Incompetent,  at  least  for  this  purpose. 
So  far  as  the  evidence  tending  to  show  an 
actual  partnership  between  the  three,  it 
consisted  mainly  of  the  showing  made,  and 
which  defendant  admitted  in  testifying,  that 
the  defendant  and  Saekmann  had  indorsed 
Goldbaum's  notee,  and  that  they  were  to  re- 
ceive eadi  one-third  of  the  net  profits,  after 
the  notes  and  mnninc  ipctbob  had  been 
paid. 

The  defendant  offtfsd  no  testtmonj  and  the 
cause  was  submitted  to  the  jury  upon  six 
Instructions  given  on  btfialf  of  the  plain- 
tiff and  two  on  behalf  of  the  dtfendant  One 
instruction  requested  by  plaintiff  was  re- 
fused by  the  court  There  was  a  verdict  for 
the  defendant,  and  atteae  an  unsuccessful 
motion  for  a  new  trial,  and  preserving  excep- 
tion to  the  OTerrulii^  of  said  motion,  the 
plaintiff  has  duly  appealed  to  this  court  We 
may  say  at  the  outset  that  the  evidence  fell 
short  of  making  out  a  case  In  which  the  de- 
fendant should  be  held  liable  as  a  partner  by 
estoppel.  The  evidence  fails  to  show  that 
he  permitted  himself  to  be  held  out  aa  a  part- 
ner. On  the  contrary,  it  appears  that  the 
defendant's  connection  Tith  the  enterprise 
and  with  Goldbaum  was  kept  secret,  and  de- 
fendant in  no  way  took  part  in  the  business 
or  permitted  his  name  to  be  used  in  any 
way  In  connection  thwewlttk  The  testimony 
elicited  by  plaintiff  for  the  purpose  of  show- 
ing  that. defendant  had  been  held  out  aa  a 
partner  utterly  failed  to  make  a  case  against 
defendant  on  that  ground. 
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Learned  counsel  for  ajn^eUanC,  Uowerer. 
eamestljr  budat  that  tbe  cTldence  as  a  whole 
abows  beyond  auestion  tliat  a  partnersliip 
Mtaalljr  existed  between  the  defendant,  Sack- 
mann,  and  Goldbanm,  and  say  that  the  court 
erred  In  not  so  declaring.  Upcm  Qie  ques- 
tion that  the  court  shonld  have  so  declared 
as  a  matter  of  law.  It  might  be  snffldent  te 
Bay  that  appellant  did  not  take  this  position 
at  the  trial,  but,  on  the  contrary,  asked  in- 
stmctlons  submitting  this  issue  to  the  Jury. 

[1  ]  A  party  la  bound  by  the  position  which 
be  Tolnntarlly  assumes  at  the  trial;  and, 
•when  be  treats  an  Issue  as  being  one  for 
the  jury,  he  cannot  afterwards  complain  that 
sncb  issue  Is  so  submitted,  even  though  It 
be  one  that  might  have  been  passed  upon  be- 
fore the  court  as  a  matter  of  law.  Bills  t. 
Harrison,  104  Mo.  270,  10  S.  W.  198;  Berk- 
sou  T.  Bailway  Co.,  144  Mo.  2U,  4B  S.  W. 
1119;  Dunlap  t.  OrllBtta,  146  Mo.  283.  47.S. 
W.  917;  8  Gsc  249;  Vromania  Apartments 
Ca  T.  Goodman,  140  Mo.  658,  123  S. 

W.  548;  Dabmer  t.  RaHway,  186  Ma  App. 
443.  118  S.  W.  486;  Ctdy  T.  Cbatea,  101  Mo. 
App.  14T,  74  &  W.  424.  And  the  evidence 
was  not  anch  aa  to  JnatiQr  the  oonrt  Uk  de- 
claring as  a  mattsr  of  law  a  partnership 
existed.  So  far  as  going  to  show  that  de- 
fendant was  a  partner  in  the  boslneaa,  it 
merely  allowed  that  the  original  agrewnent 
between  tbe  parties  was  that  be  was  to  share 
in  tbe  profits.  If  there  were  profits.  In  re- 
turn for  having  indwsed  Goldbanm's  notes, 
after  the  latter  had  been  paid. 

[t]  8o  far  as  the  evidence  show^  there 
was  no  agreemMt  that  defendant  and  Sack- 
ma  nn  were  to  bear  any  portion  of  the  losses ; 
and  the  mere  partic^iatlon  in  profits  and 
losses  alone  would  not  necessarily  make  tbem 
partners  in  thebnsineas. 

[S]  WbetbOT  in  fact  a  partnersb^  exlatad 
between  the  parties  or  not  depended  upon 
tbeir  intention,  to  be  dtscovered  trom  the 
contract  into  wblcta  they  bad  entered^  and 
etmstmed  In  the  light  of  all  the  facts  and 
circumstances  of  the  case. 

In  an  early  case  in  this  court—Kelly  t. 
Gaines,  24  Mo.  App.  606— it  was  said:  **A 
mere  particuwtion  In  the  profits  and  loss 
does  not  necessarily  eonatltnte  a  partnership 
between  tbe  parties  as  so  participating" — cit- 
ing cases.  The  court  tben  quotes  from  Mr. 
Story  aa  fSoUows:  "In  short  the  true  rule,  *Bx 
cquo  et  bono,*  would  aeem  to  be  that  tbe 
agreemokt  and  tbe  intention  of  the  partlea 
tbemaelvea  abould  govern  all  cases.  If  they 
Intended  a  partnership  In  the  capital  stock, 
or  in  tbe  profits,  or  lu  bo&L,  then  that  the 
same  mle  should  apply  in  favor  of  third  per- 
sons, even  if  tbe  agreement  were  unknown  to 
them.  And,  on  tbe  other  band.  If  no  such 
partnership  wwe  Intended  between  the  par- 
ties, then  that  there  should  be  mme  as  to 
third  persons,  unless  where  the  parties  had 
bdd  tbonaelves  out  as  partners  to  the  put^c 
or  tbfllr  oomdnct  operated  aa  a  fraud  or  de- 
celt  upon  third  persona.    Story  on  I^rt 


(6th  Sd.)  I  48"— saying  that  this  bad  been 
approved  by  tbe  Supr^e  Court,  as  a  correct 
statem^it  of  the  rule  on  this  question,  in 
CampbeU  v.  Dent,  64  Mo.  332,  In  which  tbe 
court.  In  connection  with  the  statement  of 
the  rule  by  Mr.  Story,  said:  "In  order  to  con- 
stitute a  communion  of  profits  between  the 
parties,  which  shall  make  tbem  partners,  the 
Interests  In  tbe  profits  must  be  mutual ;  each 
person  must  have  an  Interest  in  tbe  profits 
as  a  principal  trader.  It  la  not  enough  that 
one  shall  receive  a  portion  of  the  profits  as 
compensation  for  services,  but  be  -must  have 
some  Interest  in  the  bu^ess,  or  property  of 
the  business,  or  trade,  so  as  to  give  falm  a 
lien  on  tbe  property  for.  the  protection  of  his 
Interests  or  profits,  and  a  control  over  tbe 
same;  the  single  circumstance  that  ha  is  to 
have  a  share  of  the  profits  does  not  necea- 
.sarlly  make  one  a  partner  so  as  to  bind  him 
by  acts  or  admlssl<ms  of  one  who  carries  on 
tbe  business." 

In  Hughes  v.  Ewlng,  162  Mo.  261,  62  S.  W. 
466,  In  which  tbe  authorities  on  this  subject 
are  reviewed,  the  court  quotes  the  following 
language  as  the  modem  doctrine  on  lliis 
subject:  "Notwithstanding  these  differences 
of  opinion  as  to  the  test  of  mutual  agency, 
it  ia  entireli/  dear  that  the  old  rule  that 
tharinff  pr&fltt  a»  proftU  made  one  a  parP- 
Her  overthrown  It  seems  also  to  be  true 
that  tbe  real  tot  is  that  •  •  •  there 
mutt  be  a  oommwUtv  of  interest— o  joining 
a»  prinolpaU  in  oarryinif  on  a  businen  for 
their  iotnt  proilt.  This  community  of  inter- 
est as  prindpals  In  the  transactions  neces- 
sarily excludes  •  •  *  any  other  class  of 
creditors  whose  Interest  is  not  in  the  business 
Itself,  who  have  no  common  ownership  of 
the  bnsinesa,  ito  capital  w  its  ato(&  In  trad^ 
who  do  not  own  the  profits.  If  there  are  any, 
who  have  no  voice  or  part  in  controlling  the 
managemmt  of  tbe  business,  but  who  are 
simply  entlUed  to  be  paid  oat  of  tbe  proftts. 
if  there  are  any.  some  claim  or  demand 
wUfdi  tbfiV  bave  againat  tbe  real  prindpala 
in  tbe  buaineaa.**  CEbe  Itallca  are'  ours.) 

In  Torbert  v.  Jeffrey.  181  Ma  646,  61  8. 
W.  828,  tbe  court,  speaking  through  Brace, 
J.,  said:  "Partlclpatton  In  the  profits  and 
losses  of  a  Joint  business  or  undertakli^ 
affords  the  usual,  and  perbapa  the  most 
cogent,  test  of  the  edstence  of  an  intention 
to  form  a  partnership.  An  agreement  for 
sucb  partidpaUon  la  not,  however,  a  exclu- 
sive test,  and  doea  not  absolntely  oonstituto 
a  partnwab^  aa  a  condnsitHi  of  law.  if  oth- 
er drcHmttenoe*  Mhow  that  no  partnerthip 
IMS  intended.  It  it  only  prima  fade  proof 
tcMeh  may  fte  relmtted  by  evfdenos  of  other 
faett  and  cireiimttanoet."  (Italics  ours.) 
See,  also,  Diamond  Creek,  eto..  Mining  Go.  r. 
Swope.  204  Ma  48,  102  a  W.  BBl;  Sawyer 
V.  Burrls,  141  Ma  App;  108,  121  S.  W.  821 ; 
Mlngns  V.  Bank,  ISO  Ma  App^  407,  117  S.  W. 
683 ;  Bowen  v.  S4(iperson,  136  Ma  Ak>>  871> 
118  8.  W.  628;  Olore  v.  Dawson,  106  Mo 
App.  107,  80  S.  W.  DS ;  HaseU  v.  Clark.  88 
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Mo.  App.  78;  GiUe  Hardware,  etc,  Co.  t. 
McCIeverty,  89  Mo.  App.  154;  Cudaby  v. 
Hlbou,  92  Miss.  234,  46  South.  73,  18  U  R. 
A.  (N.  S.)  975,  and  notes;  Brotherton  v.  Gil- 
christ, 144  MldL  274,  107  N.  W.  890,  115  Am. 
St  Bep.  887,  and  notes;  80  Cyc  p.  869  et 
seq. 

In  the  case  before  ns  the  evidence  that 
the  defendant  was  to  participate  In  the  prof- 
its, if  there  were  profits,  was  at  most  but  pri- 
ma facie  evidence  of  an  intention  to  form  a 
partnership.  Unquestionably  other  evidence 
in  the  case  tended  to  rebut  Uiat  presumption, 
and  tended  very  strongly  to  show  that  the 
Intention  was  not  to  form  a  partnership.  We 
think  that  the  plaintiff  did  not  make  out  a 
case  entitling  It  to  have  the  court  declare  as 
&  matter  of  law  that  defendant  was  a  part- 
ner in  the  business,  even  had  plaintiff  assum- 
ed this  position  at  the  trial 

In  Cudahy  Packing  Co.  v.  Hibou,  92  Miss. 
234,  46  South.  73,  18  L.  R.  A.  (N.  S.)  975,  an 
agreement  was  entered  into  by  the  defendant 
Hibou  and  one  Hoxle,  whereby  the  former 
agreed  to  furnish  to  the  latter  money,  goods, 
wares,  and  merchandise  of  the  value  of  $4,- 
020.05,  in  order  to  enable  the  latter  to  en- 
gage in  the  saloon^  restaurant,  and  hotel 
business  in  Vickshurg,  Miss.  Hoxle  agreed  to 
devote  his  entire  time  to  the  management  of 
the  business  and  to  repay  Hibon  in  monthly 
installments,  evidenced  by  a  series  of  promis- 
sory notes  executed  by  him,  agreeing  to  pay 
interest  thereon.  It  was  agreed  that  Hoxle 
should  draw  out  of  the  business  for  his  own 
use  $90  per  month ;  that  the  net  profits  of 
the  business  should  be  applied  by  him  to  the 
payment  of  the  notes ;  and  that  Hibou  should 
receive  one-half  of  the  net  profits  from  the 
operation  of  the  business,  after  all  of  said 
notes  had  been  paid.  The  business  was  car- 
ried on  under  the  name  of  "Hibou  Bxchange, 
Magmder  Hoiie,  Proprietor,"  which  appear- 
ed upon  the  cards,  letter  heads,  etc.,  of  the 
business.  As  in  the  case  before  us,  the  busi- 
ness did  not  prosper,  and  Hoxle  later  be- 
came a  bankrupt  The  suit  was  to  hold  Hi- 
bou liable  as  a  partner  for  the  price  of  a  bill 
of  goods  purchased  by  Hoxle  and  used  In 
the  business. 

Upon  the  question  of  whether  Hibou  was 
to  be  held  as  a  partner,  the  court  said:  "The 
question  is  whether  the  agreement  made  es- 
tablishes a  partnership  as  between  the  par- 
ties themselves.  If  It  does  not  It  is  dear  in 
this  case  that'  there  was  no  partnership  as 
to  third  partlea  There  could  be  no  reason- 
able pretense  of  it  certainly  before  the  debt 
to  Hibou  was  paid.  There  is  here  no  hold- 
ing out  to  the  world  as  partners,  and  so  to 
establish  such  relation  it  must  appear  from 
the  agreement  itself.  An  agreement  may 
make  a  partnership  by  its  phraseology  and 
1^1  construction,  regardless  of  intent,  or 
even  against  its  express  repudiation  of  such 
intent  Is  that  the  case  here?  If  there  was 
a  partnership  between  Hozie  and  Hibou,  it 
must  appear  from  this  contract  From  Uili 


only  we  are  to  ascertain  the  intoit  of  the 
parties,  which  intent  most  control,  unless 
the  language  makes  a  partnership  regardless 
of  it  or  even  of  assertions  in  it  to  the  con- 
trary. •  •  •  If  Hibou  had  a  claim  to 
the  profits  because  of  Joint  interest  and  not 
merely  to  secure  debt  there  was  a  partner- 
ship. If,  however,  he  was  only  looking  to 
the  profits  of  the  business  under  Hoxie'a 
management  for  payment  of  his  d^t  this 
does  not  make  partnership,  because  in  that 
case  It  remained,  if  finally  unpaid,  a  personal 
debt  from  Hoxle.  Division  of  net  profits 
'share  and  share  alike'  after  payment  of  the 
notes  does  not  make  a  partnership  in  pr«e- 
senti,  even  if  it  does  in  future  on  condition. 
It  is  not  to  be  seen  in  the  case  before  ub 
that  there  was  any  community  of  interest  in 
the  stock  of  goods,  fixtures,  furniture,  eta, 
nor  any  joint  ownership  in  the  business,  nor 
that  each  was  agent  of  the  other.  Hlboa 
was  not  the  owner  and  Hoxle  his  agent 
*  *  *  The  text  of  22  Ana.  &  Eng.  Bnc. 
Law  (2d  Bd.)  p.  30,  Is  this:  'A  bona  fide 
creditor,  receiving  payment  of  his  debt  by 
installments  or  otherwise  out  of  the  business, 
is  not  thereby  made  a  partner.'  And  in  sup- 
port  of  it  are  cited  aathnritles  from  15  states, 
and  it  has  our  sanction;  and  this  is  the 
most  tliat  can  properly  be  said  of  the  case  la 
hand.  See  notes  to  68  Am.  Rep.  106,  and  in 
the  case  of  Dubos  v.  Jones,  34  Fla.  639,  16 
South.  392.  And  these  notes  indicate  great 
ability  and  research,  and  are  referred  to  now 
in  support  of  all  the  propositions  in  this 
opinion." 

[4]  That  case  Is  almost  "on  all  fours"  wltb 
the  case  before  us.  Learned  counsel  for  ap- 
pellants very  ingeniously  seek  to  draw  a  dis- 
tinction between  a  case  (such  as  Cudaliy, 
etc.,  Co.  V.  Hlbou,  supra)  where  one  who  Is 
aought  to  be  held  as  a  partner  directly  lends 
money  to  another  for  the  conduct  of  the 
business,  and  a  case  (such  as  here)  where  he 
Indorses  notes  of  the  other  party  to  obtain 
the  money  so  to  be  used.  We  do  not  how- 
ever, see  tliat  such  distinction  should  be 
mad&  In  the  case  before  us  Goldbaum  was 
primarily  liable  upon  the  notes  at  the  bank 
and  remained  liable  for  the  debt  in  any 
event  regardless  of  whether  there  were  prof- 
Its  or  not.  Although  it  mis  contemplated 
here,  as  in  the  Cudahy  Case,  that  profits 
from  the  business  would  be  applied  to  the 
payment  of  the  debt  and  in  both  cases  the 
primary  debtor  was  unable  ultimately  to  pay, 
here,  as  there,  the  defendant  was  to  receive 
no  profits  until  after  the  debt  was  paid. 

In  the  case  before  ns  we  do  not  see  that 
it  would  have  made  any  essential  difference 
had  the  defendant  loaned  th^  money  direct- 
ly to  Goldbaum,  taking  bis  notes  therefor,  in- 
stead of  indorsing  the  latter's  notes  to  se- 
cure the  same.  Defendant's  credit  was 
pledged  to  secure  the  money.  The  evidence 
shows  that  he  "indorsed"  Ctoldhaum'a  notes, 
from  which  we  moat  conclude  tliat  tbe  lat- 
tsr  was  made  primarily  liable  for  the  debt; 


Digitized  by 


OSNTBT  T.  WABASH  B.  00, 


Tit 


and  evidently  remained  liable  therefor  re- 
gardleas  of  the  outcome  of  the  enterprise. 

It  l8  also  urged  that  1^  the  agreement  of 
September  8,  1907,  the  parties  recognized 
that  a  partnership  existed,  and  that  defend- 
ant and  Sackmann  thereby  sought  to  wlth- 
<lraw  therefrom.  This  does  not  necessarily 
follow.  If  no  partnership  existed  by  virtue 
of  the  original  agreement,  certainly  none  was 
created  by  the  second.  It  appears  that  by 
the  latter  Goldbaom  agreed  to  do  nothing 
more  than  he  had  originally  obligated  him- 
self to  do,  bat  the  others  agreed  to  forego 
any  right  to  participate  la  the  profits.  We 
are  not  concerned  with  the  validity  of  that 
agreement  So  far  as  being  evidence  of  the 
prior  existence  of  a  partnership,  we  cannot 
say  that  It  has  any  great  probative  force.  It 
may  have  come  about  because  defendant  and 
Sackmann  feared  that  creditors  would  seek 
to  hold  them  as  partners;  but,  as  the  case 
was  tried,  this  was  a  mere  drcnmstance  for 
the  consideration  of  the  Jury. 

The  instructions  given  for  plaintiff  were 
qolte  as  favorable  to  It  as  the  latter  could 
require.  The  instruction  asked  by  plaintiff 
and  refused  by  the  court,  sought  to  have  the 
court  declare  that  though  the  defendant  and 
Sackmann  never  Intended  to  become  part- 
ners, and  though  It  may  have  been  agreed 
among  defendant,  Sackmann,  and  Goldbaum 
that  neither  defendant  nor  Sackmann  were 
to  be  partners  in  the  business,  nevertheless 
If  by  the  terms  of  such  agreement  defend- 
ant was  to  sign  notes  for  procuring  the  cap- 
ital of  the  business,  and  was  to  share  In  the 
profits  as  profits,  then  the  relation  that  be 
bad  thereby  assumed  was  that  of  partner. 
The  refusal  of  this  Instruction  was  proper, 
for  the  reason,  If  for  none  other,  that  the 
sharing  of  profits,  as  profits  alone,  does  not 
necessarily  make  one  a  partner.  Nor  do  we 
think  that  the  case  falls  within  that  class  of 
cases  where  parties  have  misconceived  the  le- 
gal effect  of  an  agreement  Into  which  they 
have  entered,  which  by  its  "phraseology  and 
legal  coastructlon"  creates  a  partnership  "re- 
gardless of  intent,  or  even  against  Its  ex- 
press repudiation  of  such  Intent." 

[S]  Instruction  No.  6,  given  at  the  request 
of  the  defendant,  after  being  modified  by 
tbe  court.  Is  complained  of.  This  instruc- 
tion told  the  Jury  that  plaintiff  was  required 
to  make  out  its  case  from  the  greater  weight 
of  the  testimony,  that  tbe  fact  that  defend- 
ant was  to  participate  In  tbe  profits  did  not 
necessarily  make  him  a  partner,  but  that 
under  the  evidence  it  was  a  question  of  In- 
tention of  tbe  parties  whether  a  partnership 
existed.  That  If  the  Jury  found  there  was 
no  Intratlon  <m  tbe  part  of  tbe  defendant  to 
become  a  partner  with  Qoldbaum  and  Sack- 
mann, Imt  only  Intended  to  share  In  tbe  prof- 
Its  of  the  business  as  a  consideration  for 
ifigitiTig  notes  of  Goldbaum  to  obtain  capital 
for  the  business,  then  the  verdict  mast  be 


for  the  defendant;  but  ttiat  snch  Intention 
must  be  determbied  from  the  contract  Itself, 
and.  If  that  falls  to  disclose  "snch  partner^ 
ship  or  that  no  partnerah^  ezlated  between 
tbe  parties,"  then  the  question  of  Intention 
Bbonld  be  determined  from  all  the  facts  and 
circumstances  as  stated  by  flie  witnesses. 
In  view  of  what  we  have  said  above,  we  see 
no  reversible  error  in  tbe  giving  of  that  In- 
structlon. 

[6]  As  to  the  point  made  by  appellant  that 
tbe  lower  conrt  erred  In  permitting  leading 
questions  to  be  asked  the  defendant,  Sack- 
mann, and  Goldbaum  by  defendant's  counsel 
on  cross-examinatloa,  it  Is  snfBclent  to  say 
that  these  witnesses  were  called  by  plalniu; 
and  wero  thereby  made  Its  witnesses.  And, 
wblle  more  titan  ordinary  latitude  was  allow- 
able to  plaintiff  In  its  examination  of  them 
(of  which  plaintiff  availed  Itself),  this  did 
not  derive  the  defendant  of  the  right  to 
cross-examine  them. 

£7]  On  cross-examination  It  was  not  r^ 
T^rsible  ^Tor  on  the  part  of  tbe  conrt  to 
permit  leading  questions  to  be  asked  them 
by  defendant's  counsel  The  matter  was  one 
largely  within  the  discretion  of  the-  trial 
court 

There  was  ample  evidence  to  support  the 
verdict;  and  we  see  no  reversible  error  in 
the  record.  The  case  was  well  tried  below, 
and  has  been  very  ably  presented  here  by 
learned  counsel  on  both  sides. 

We  think  that  the  judgment  was  for  the 
right  party,  and  It  is  hereby  afitemed. 

RDTNOLDS,  P.  7.,  and  NOBTONI,  Con- 
cur. 


GENTRY  et  aL  v.  WABASH  R.  Ca 

(St  Louis  Court  of  Appeals.    MisBoarL  April 
&  1913.    Behearing  Denied 
.fpril  22,  1MB.) 

1.  MASm  AITD  SSKTAIfT  ^  284*)— Ikjttries 
— CONTBZBUTOBT  NBGLIOIINCn— JUBT  QUES- 
TION. 

Evidence  In  an  action  for  the  death  of  a 
sectionman  by  having  a  track  jack  knock 
against  bim  while  attempting  to  take  it  from 
the  track  before  an  approaching  train  held  to 
make  it  a  jury  qnestloD  whether  decedent's  act 
in  grabbing  the  jack  was  pursuant  to  his  foie- 
man'v  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S8  1000-1090,  1092-1132; 
Dec  Dig.  8  284.*] 

2,  Mabteb  and  Sebvant  (S  289*)— Iitjubies 

—  JUBT  QtJESTION  —  CONTBIBUTOBT  NBQU- 
OBNCB. 

Evidence  in  an  action  sf^alnst  a  railroad 
company  for  the  death  of  a  section  hand  while 
attempting  to  grab  a  track  jack  from  tbe  track 
before  an  approaching  train  Aeld  to  make  it  a 
jury  question  whetiier  decedent  was  negligent 

[Ed.  Note.— For  other  eases,  see  Blaster  and 
Servant,  Cent.  Dig.  %%  1089,  1090,  1092-1182; 
Dec  Dig.  S  289.*] 
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3.  Mabteb  asd  Sbbtakt  (|  190*)  —  Fellow 
Servant. 

A  KCtioii  foreman  vai  a  vice  principal  of 
a  section  band  in  ordering  Urn  to  take  a  track 
jack  from  the  track. 

[Ed.  Note.— For  otber  caaes.  see  Blaster  and 
grvuit,  Gent  Dif.  H  4^74;  Dec.  Dig.  S 

4  Mastbb  ahd  Sbbvant  dk  289*)— Injusies 

—  JUBT  QUBSTIOn  —  GONTBIBUTOBT  NeQU- 
GENOB. 

Evidence  in  an  action  for  tbe  deatb  of  a 
section  hand  by  having  a  track  jack  knock 
against  him  while  removing  tbe  jack  from  the 
track  held  to  make  it  a  jury  question  whether 
decedent  was  negluent  in  not  getting  out  of 
the  way  of  tbe  train. 

[Ed.  Note.— For  other  caHi,  we  Master  and 
Servant,  Cent  Dig.  if  1088,  1090,  1092-1132; 
Dec  Dig.  S  289.*] 

K.  Master  and  Sbbvaut  (8  296*)— Iitjubibs 

—  iNSTBucnoNS  —  Contbibutobt  Nbqli- 

OBNCE. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  section  hand  while  attempt- 
ing to  grab  a  track  jack  from  before  a  moving 
train,  defendant  requested  a  charge  that  though 
the  foreman  told  decedent  to  remove  tbe  jack, 
and  decedent  knew  that  the  train  was  rapidly 
approaching,  and  tiiat  anotlier  employd  bad  at- 
tempted to  remove  the  jack  after  the  order  was 
given  and  failed  to  do  so,  and  abandoned  the 
attempt  because  the  train  was  so  near  as  to 
make  it  dangeroos,  and  that  decedent  knew 
that  the  other  party  called  to  him  to  look  out 
just  as  the  other  left  the  jack,  and  thereupon 
decedent  attempted  to  remove  it  and  came  so 
close  to  tbe  train  as  to  be  in  danger  of  belog 
struck,  then  decedent  was  guilty  of  negligence, 
which  request  the  court  modified  by  requiring 
a  finding  that  decedent  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  the 
train  was  so  near  or  was  approaching  so  rapid- 
ly that  there  was  no  reasonable  opportunity  for 
him  with  safet?  to  reinove  the  jack  before  the 
train  struck  him.  Feld^  tiiat  the  modification 
was  proper. 

[Ed.  Note^FoT  Oder  caaea,  see  Ubster  and 
S^nt,  Gent  Dig.  H  1180-1191;  Dee.  Dig. 

6.  TbIAL  a  251*)  — IH8TBU0TZ0N8  — APFUOA- 

BiLiTT  TO  Evidence. 

Where  the  issue  in  an  action  for  the  death 
of  a  section  hand  by  being  struck  while  at- 
tempting to  remove  a  jack  from  the  track  be- 
fore an  approaching  train  was  upon  tbe  negli- 
gence of  decedent's  foreman  in  ordering  him 
to  remove  the  jack,  a  requested  charge  tiiat  tbe 
train  employ^  were  not  bound  to  notify  dece- 
dent of  its  approach,  and  that  it  was  his  duty 
to  keep  out  of  tbe  train's  way,  was  properly 
refused  as  Inapplicable. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  S8  587-595;  Dec.  Dig.  §  251.*] 

7.  TBIAI.  ^  260*)— iNSTBUCnONB— Requebt. 

A  requested  instruction  wliich  was  covered 
by  other  instructions  so  far  as  it  was  correct 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Cent  Dig.  U  661-^9;  Dec.  Dig.  $  260*] 

8.  New  Tbiai.  ({  76*) — Excessive  Daicaoes. 

In  an  action  b;y  minor  children  for  their 
father's  death,  the  jury  is  not  confined  to  any 
exact  measure  in  estimating  damages,  bat  have 
considerable  discretion  which  will  not  be  inter- 
fered with  by  the  courts  unless  abused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  163-156;  Dec  Dig.  |  76.*] 

9.  Death  (|  86*)— Actions— Damages. 

In  an  action  by  a  child  for  its  parent's 
death,  the  child  is  entitled  to  recover  damages 


for  the  loss  of  the  parent's  care,  gnldanoe,  train- 
ing, and  edneation,  considered  from  a  pecuniary 
as  well  as  from  a  moral  standpoint 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Di^.  »  108,  100,  112-114,  U7,  119;  Dec  Dig. 
8  86.*! 

10.  Death  (|  104*)- Actions— Inbtbuctions- 
An  instruction  in  a  child's  action  for  a  par- 
ent's wrongful  deatb  that  the  jury  should  con- 
sider only  tbe  loss  of  its  father's  "support  and- 
maintenance"  from  tbe  time  of  his  death  dur^ 
ing  the  child's  minority  naturally  included  the 
consideration  of  the  care,  edncaticm,  etc.,  of  the 
child  by  Uie  parent 

i.  Note.— For  otJier  eases,  see  Doatii,  Cent 
II  142-148;  Dec  DtiTT  104.*] 

11.  Death  (|  104*)— Actions— Instbuctions 
— Supfobt  and  Maintenahcb. 

In  a  child's  action  for  its  parent's  wrong- 
ful death,  the  court  instructed  that  in  assessing 
plaintiGCs  damages  the  jury  should  consider 
only  the  pecuniary  loss  to  plaintiffs  necessarily 
resulting  from  their  father's  death  daring  their 
minority,  and  that  nothing  could  be  allowed  for 
injured  feelings,  and  that  tbe  jury  shoold  only 
consider  tbe  loss  of  the  father's  support  and 
maintenance  during  their  minority,  and  the  ver- 
dict must  be  based  upon  tbe  evidence  in  tb& 
case  showing  the  value  of  sach  support  and 
maintenance,  and  the  jury  could  not  resort  ta 
speculation  to  determine  such  loss.  BM,  that 
the  instruction  improperly  required  a  showing 
as  to  what  decedent's  earnings  were  In  order  to- 
determine  the  value  of  the  loss  of  support  and 
maintenance,  which  was  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  II  142-148;  Dec.  Dig.  |  104.*] 

12.  Death  (|  77*>—AoTiori»— Sufficiency  or 
Etidehce. 

Evidence  In  an  action  by  children  for  the 
wrongful  death  of  their  parents  ft«Id  to  support 
a  finding  tluit  plalntiffil  saffered  some  pecuniary 

loss. 

[Ed.  Note.— For  other  cases,  see  Deafli,  Cent. 
Dig.  8  96;  Dec  Dig.  {  77.*] 

18.  Tbiai.  ({  121*)— ABaumnv-OoiaaBNTs  os 

Evidence. 

Where,  in  an  action  for  tiie  death  of  a  sec- 
tion hand  while  attempting  to  grab  a  track  jack 
from  before  a  moving  train,  tne  evidence  tend- 
ed to  show  that  it  was  dangerOtis  for  the  train 
to  pass  over  tbe  track  with  jacks  under  it  aut) 
for  that  reason  decedent's  foreman  ordered  him 
to  remove  tbe  jack,  plaintiffs'  counsel  was  jus- 
tified in  stating  in  argument  that,  when  dece- 
dent palled  the  jack  from  under  the  track  "try- 
ing to  save  the  train,"  he  did  not  liave  time  to 
think. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  294r-298,  800 ;  Dec  Dig.  I  121-*] 

14.  Appeal  and  Ebbok  d  281*)— Pbesenta- 
TioN  Below. 

The  impropriety  of  remarks  in  argument 
will  not  be  consideKd  on  appeal  where  the  ob- 
jection thereto  did  not  pomt  oat  tbe  specific 
statement  complained  o^  or  the  specific  ground 
of  the  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1209;  13S2;  Dec  Dig.  | 
231.  •] 

16.  Appeal  and  Ebbob  (|  1060*)— Habkleos 

EbSOB— IlfPBOFBB  ABQUHENT. 

A  remark  of  plaintiff's  counsel  in  argument 
in  an  action  for  a  section  band,*s  death  while 
attempting  to  poll  a  jnck  trom  under  the  track 
before  a  moving  train,  "Now  there  should  have 
been  either  signals,  or  the  men  on  such  a  day," 
was  not  prejudicial  to  defendant,  though  the 
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AbMDce  of  aUnala  wu  not  a  ground  of  negli- 
gence relied  on. 

[Ed.  Note.— 3PMr  otber  caMt.  ne  Appeal  and 
.  Bm.  Cent.  Die.  I  418S;  Dee.  Dig.  i  1000.*] 

Appeal  tram  Ciizcait  Court,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  br  Viola  Gentry  and  othera  by 
Bnock  Gentry,  guardian  and  curator,  against 
the  Wabasb  Railroad  Company.  Trom  a 
Jndgmwt  for  plwlntlffB,  defendant  appeals. 
Affirmed. 

J.  L.  Mlnnls,  of  St.  Louis,  and  Robertson 
A  BobertBon,  of  Mexico.  Mo.,  for  ai^ellaut 
Barclay,  Fauntleroy,  CnUen  &  Ortbwein,  of 
St.  hernia,  for  respondents. 

ALLEN,  J.  This  Is  an  action  for  death  un- 
der section  5426,  Bev.  Stat  1909.  The  de- 
ceased, one  Curtis  Gentry,  was  struck  and 
killed  by  one  of  defendant's  trains  while 
working  as  a  section  hand  in  the  employ  of 
defendant.  He  left  no  wife  surrivlng  him, 
and  the  action  Is  his  minor  children, 
brought  by  their  guardian  and  curator. 
PlaintlfTs  recoTored,  and  defendant  prose- 
cutes the  appeal. 

On  November  30,  1909,  the  deceased,  in 
the  course  of  his  employment  by  defendant, 
was  engaged  with  other  laborers  In  "ear- 
tadug"  a  portion  of  defendant's  track  at  a 
point  about  three-quarters  of  a  mile  east  of 
Centralia,  Ho.,  under  the  immediate  super- 
vision of  one  Joe  Crowley,  defendant's  sec- 
tion foreman.  The  evidence  shows  that  It 
was  a  very  dark,  foggy  day,  and  that  an  ap- 
proaching train  could  not  be  discerned  more 
than  160  yards  away,  and  then  only  by  the 
smoke  from  It  The  train  which  struck  and 
killed  the  deceased  was  an  east-bound  pas- 
senger train  which  was  due  at  that  point 
about  10:30  or  10:45  a.  m..  but  which  was 
between  two  and  three  hours  late,  and  passed 
at  about  1:20  p.  m.  The  evidence  consisted 
solely  of  the  testimony  of  one  witness,  John 
Bybee,  a  colaborer  with  deceased.  At  the 
point  where  the  section  crew  were  working 
at  the  time,  the  rails  of  the  track  had  been 
raised  some  thne  or  four  inches  by  "Jacks. 
There  were  two  of  these  Jacks,  standing  op- 
posite to  each  other,  outside  of  the  rails,  and 
supporting  the  latter.  They  were  operated 
1^  wooden  handles  about  a  foot  or  dghteen 
Inches  in  length.  While  the  rails  were  thus 
supported,  and  deceased  and  Bybee  were  on 
the  south  ^ide  of  the  track  some  16  feet  west 
of  these  Jacks,  and  reaching  down  to  [dcfc 
up  th^r  shorels,  defendant's  foreman  called 
to  them,  saying:  "Boys,  here  comes  the  train, 
get  those  Jacks."  At  that  time  a  passenger 
train  api^«adiing  from  the  west  was  about 
IGO  yards  away.  Thp  evidence  is  that  the 
foreman,  who  was  standing  some  little  dls- 
tanoe  west,  suddenly  gave  tUs  order,  speak- 
ing rapidly,  and  that  deceased  and  Bybee  at 
once  made  a  msh  for  the  Jacks.  Bybee  was 
in  the  lead,  reached  one  of  the  Jacks  Just 


ahead  of  deceased,  "tripped"  it,  and  stepped 
between  the  rails  and  tried  to  remove  the 
jack.  The  Jack  in  question  had  a  small  plate 
or  foot  that  went  under  the  rail  and  which 
raised  the  latter.  When  the  witness  tripped 
it — 1.  e.,  operated  It  so  as  to  release  the  rail 
— some  little  gravel  dropped  under  It,  and, 
owing  either  to  this  or  to  rust  on  this  foot 
or  plate,  it  was  difficult  to  remove  it  from 
beneath  the  rail.  Bybee  testified  that  when 
he  tripped  the  Jack  and  caught  hold  of  it 
to  remove  It  deceased  was  Immediately  be- 
hind him  Just  outside  of  the  track,  on  the 
south  side  thereof,  that  seeing  the  danger 
that  he  was  in  Bybee  let  loose  of  the  Jack 
and  Jumped  from  between  the  rails,  at  the 
same  time  calling  out  to  deceased  to  "look 
out"  Just  as  Bybee  let  loose  at  the  Jack, 
deceased  grabbed  it,  and  tried  to  get  It  out 
According  to  the  testimony  of  Bybee,  when 
he  released  his  bold  upon  the  Jack  and 
Jumped,  deceased  was  In  the  very  act  of 
grabbing  it;  and  the  witness  testified  that 
what  they  did  at  this  time  was  done  very 
hurriedly— as  the  witness  said.  "In  the  snap 
of  your  finger."  Just  as  deceased  got  hold 
of  the  Jack,  the  train  struck  it  causing  the 
wooden  handle  thereof  to  strike  deceased, 
whereby  this  handle  was  driven  through  his 
head,  and  he  was  Instantly  killed. 

It  appears  that  the  jack  opposite  to  the 
one  that  deceased  was  trying  to  remove,  and 
whidi  was  sustaining  the  other  rail,  was 
not  removed  either ;  that  one  Clark  attempt- 
ed to  do  so,  but  did  not  succeed  In  removing 
it  The  train,  which  according  to  the  testi- 
mony was  running  between  60  and  60  miles 
an  hour,  passed  over  this  portion  of  the 
track  and  ran,  as  the  witness  said,  for  nearly 
a  quarter  of  a  mile  before  coming  to  a  stop. 

The  deceased  was  about  30  years  of  age, 
and  his  health  and  strength  good.  The  ex- 
act ages  of  the  three  minor  children  do  not 
appear.  The  witness  testified  tbat  they  were 
quite  young;  one  being,  as  he  thought  6  or 
6  years  of  age.  Two  of  them  were  present 
at  the  trial.  Defendant  offered  no  evidence 
beyond  recalling  the  one  witness  who  testi- 
fied for  plalntiffiB  for  a  further  brief  exam- 
ination. 

At  the  close  of  plainti|rs'  case  defendant 
offered  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused 
by  the  court;  as  was  a  like  instruction  of- 
fered by  defendant  at  the  close  of  the  entire 
case.  The  cause  was  snbmitted  to  the  Jury 
upon  two  InstractlonB  on  btitialf  of  plaintiff, 
only  one  of  which  we  shall  need  to  notice, 
as  the  other  simply  defined  the  terms  "ordi- 
nary care"  and  "negligenca**  The  plaintiffs 
asked  no  Instmction  on  the  measure  of  dam- 
ages. Vojxt  InstmctionB  were  offered  by  de- 
fendant, two  of  which  were  refused  by  the 
court  and  two  modified  by  the  court  and  giv- 
en as  modified.  The  Jury  returned  a  verdict 
for  i^atntiff  in  the  sum  of  95.000. 

Defendant  urges  that  its  demurrer  to  the 


*roretta«r 


■M  unw  topic  and  mcUod  NUHBBR  In  Dm.  DI|.  A  Am.  Dlf.  K«r-No.  SaiiM  ft  H«p'r  Ind«xM 


Digitized  by 


Google 


30 


166  SOUTUWJfiSTBBN  BffiPOBTSB 


(Mo. 


evidence  sbonld  bare  been  soBtalned  for  tbe 
reason  that  tbe  evidence,  as  defendant 
claims,  conclusively  shows  that  deceased  tn 
grabbing  the  Jack  when  he  did  was  acting, 
not  in  obedience  to  tbe  foreman's  order, 
but  Tolontarlly,  gome  time  after  the  order 
was  given,  and  under  dlfTerent  drcumstanc- 
es,  and  that  In  so  doing  be  was  guilty  of  such 
negligence  as  to  bar  a  recovery  by  plaintiffs. 

A  careful  review  of  tbe  evidence,  wblcb 
Is  exceedingly  brief,  convinces  us  that  it  does 
not  sustain  defendant's  theory  that  plalntlCC 
was  not  acting  under  tbe  foreman's  order 
when  he  grabbed  the  Jack.  With  a  train  ap- 
proaching at  the  rate  of  speed  above  men- 
tioned, a  slight  computation  will  show  that 
it  would  take  only  from  five  to  six  seconds 
from  tbe  time  that  It  was  first  discovered 
for  it  to  reach  the  Jacks.  In  this  brief  in- 
terval deceased  and  bis  colab'orer,  acting  un- 
der the  order  of  defendant's  foreman,  were 
endeavoring  to  reach  and  remove  one  of 
these  Jacks.  Defendant's  view  of  tbe  evi- 
dence is  that  deceased  made  no  ^ort  to 
execute  the  order  until  Bybee  Jumped,  and 
then  voluntarily  "rushed  In"  Immediately  In 
front  of  tbe  train.  It  Is  true  that  the  wit- 
ness testified  that  when  be  had  hold  of  tbe 
Jack  deceased  was  outside  of  tbe  rails,  but 
it  does  not  8p[>ear  that  be  waited  until  after 
Bybee  Jumped  to  make  an  effort  to  execute 
tbe  order.  On  tbe  contrary.  It  appears  that 
he  was  very  near  tbe  Jack  when  Bybee  Jump- 
ed and  seeing  to  help  the  latter  remove  it; 
for  It  seems  that  he  was  In  tbe  very  act  of 
grabbing  It  when  Bybee  let  loose  of  it  and 
Jumped. 

[1]  Under  these  circumstances,  the  court 
could  not  pro[>erly  have  declared  as  a  mat- 
ter of  law  that  the  act  of  deceased  in  grab- 
bing the  Jack  at  that  Instant  was  not  In 
obedience  to  the  foreman's  order,  which  had 
caused  plaintiff  to  rush  to  the  Jack  for  tbis 
very  purpose. 

[2, 1]  Also  the  questioa  of  the  negligence 
of  deceased  was  properly  referred  to  tbe 
Jury.  The  foreman  occupied  tbe  position  of 
vice  principal,  and  was  not  a  fellow  servant 
with  deceased.  He  ordered  deceased  and 
others  to  perform  a  task,  extra  hazardous 
indeed,  but  one  which  cannot  be  said  as  a 
matter  of  law  to  have  so  plainly  imperiled 
deceased's  life  that  to  undertake  to  obey  was 
not  to  exercise  ordinary  care.  See  Stephens 
V.  Railroad,  96  Mo.  207,  9  S.  W.  589,  9  Am. 
St  Rep.  336. 

[4]  Neither  can  It  be  held  that  deceased 
was  negligent  as  a  matter  of  law  In  not  get- 
ting out  of  the  way  of  the  train  as  Bybee 
did,  or  in  not  heeding  the  warning  given  by 
tbe  latter  as  he  Jumped.  Whether  deceased 
realized  how  imminent  the  danger  was  or 
could  so  have  known  by  tbe  exercise  of  ordi- 
nary care  was  for  the  Jury  to  determine  un- 
der the  evidence.  As  to  tbe  failure  of  de- 
ceased to  heed  the  warning,  the  evidence 
shows  that  he  was  in  the  act  of  grabbing 
tbe  Jack  when  this  warning  was  given,  and 


it  does  not  show  that,  after  It  was  given, 
there  was  sufficient  time  to  enable  him  to 
get  out  of  the  way  and  avoid  being  struck. 
We  think  that  the  demurrer  was  properly 
overruled. 

Tbe  instruction  complained  of,  given  on 
behalf  of  plaintiffs,  told  the  Jury,  in  sub- 
stance, that  if  they  found  from  the  evidence 
that  defendant's  foreman  negligently  order- 
ed deceased  to  remove  the  Jacks  in  questioa 
while  tbe  train  was  rapidly  approaching, 
and  that  this  order  under  the  drcumstances 
was  extra  hazardous,  but  did  not  plainly 
Imperil  the  life  or  limb  of  deceased,  and  that 
deceased  obeyed  the  order,  and  in  so  doing 
exercised  ordinary  care  for  his  own  safety, 
and  that  In  obeying  and  attempting  to  exe- 
cute the  order  deceased  was  injured  and 
killed  by  reason  of  defendant's  engine  strik- 
ing one  of  the  Jacks,  then  plaintiff  was  en- 
titled to  recover.  This  instruction  Is  similar 
to  one  approved  In  the  Stephens  Oase,  supra, 
and  It  is  not  urged  that  it  Is  erroneous  ex- 
cept for  the  reason  that  it  is  based  upon  the 
theory  that  deceased  acted  throughout  in 
obedience  to  the  foreman's  order;  whereas 
defendant  Inslets  that  the  action  of  deceased 
In  taking  hold  of  the  Jack  when  he  did-  was 
not  In  obedience  to  the  order  of  tbe  fore- 
man, but  materially  later,  of  bis  own  voli- 
tion, and  at  his  own  risk.  What  we  have 
said  above  practically  disposes  of  the  assign- 
ment of  error  with  respect  to  this  Instmc- 
tion,  and  It  need  not  be  repeated.  What  de- 
ceased did  daring  the  brief  Interral  of  time 
In  question  was  done  In  great  bast^  under 
excitement,  and  the  jnry  might  well  find 
that  all  of  his  acts  during  this  time  were 
dime  In  obedloice  to  tbe  foreman'a  order  and 
in  an  effort  to  execute  the  sama  If  the 
case  was  one  for  the  Jury  at  all,  13ien  this 
InatrucUon  was  proper  as  presenting  the 
plaintiffs'  theory  of  tbe  case;. 

[I]  Of  tbe  two  InBtmctiona  requrated  1^ 
defendant  and  given  by  tbe  court  after  be- 
ing modified,  one  need  not  be  noticed,  as  ap- 
pellant's counsel  expressly  say  that  they 
make  no  point  in  regard  to  this  instnction. 
The  other,  as  offered  by  tbe  defendant,  was 
as  follows:  "The  court  instructs  the  Jury 
that  although  the  foreman  told  the  decedent 
to  remove  said  Jack,  and  tbe  decedent  knew 
said  train  was  approaching  rapidly  and  in 
near  proximity,  and  that  witness  Bybee  had 
attempted  to  remove  said  Jack  after  said  or- 
der was  given,  and  had  failed  to  remove  it 
because  it  was  caught,  and  Bybee  abandon- 
ed the  effort  to  remove  the  Jack  because  said 
train  was  so  near  it  was  dangerous  to  at- 
tempt further  to  remove  the  Jack,  and  the  de- 
cedent knew  of  the  near  approach  of  tbe 
train,  and  that  Bybee  had  gotten  out  of  tbe 
way,  and  Bybee  had  said  to  decedent  to 
'Look  out,*  just  as  b^  Bybee,  left  the  Jack, 
and  that  thereupon  decedent  attempted  to 
remove  the  Jack  and  came  so  <dose  to  the 
train  aa  to  be  In  danger  of  b^g  struck  by 
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either  tbe  train  or  the  Jack  when  It  was 
struck  by  the  train  an^  so  struck  and 
killed,  then  decedent  was  piilty  of  such  negli- 
gence on  his  part  as  precludes  the  plaintiffs 
of  a  recovery,  and  yon  will  find  for  the  de- 
fendant" The  court  refused  to  give  the  In- 
struction In  this  form,  but  added  to  It  the 
following:  "Provided  you  find  from  the  evi- 
dence that  the  decedent  knew,  or  by  the  ex* 
erclse  of  ordinary  care  on  his  part  oonld 
have  known,  that  the  train  was  so  near  or 
was  approaching  wo  rapidly  that  thue  was 
no  reasonable  opportunity  tot  him— wlUi 
safety  to  himself— to  ranove  the  jack  before 
the  train  would  strike  the  Jack." 

It  18  inaiated  by  defendant  that  the  modi- 
flcation  of  this  Instmctlon  was  error,  for  the 
reason  that  it  "put  tbe  Inatmction  on  the 
theory  that  the  decedent  was  acting  in  obe- 
dience to  the  foreman's  order  and  not  of  bis 
own  volition;'*  that  it  mitfit  be  reasonably 
inferred  firom  the  evidence  tbat  deceased 
was  not  acting  in  obedience  to  the  order; 
and  that  defendant  was  entitled  to  have  this 
inference  passed  upon  by  the  jury.  The  In- 
struction, however,  does  not  appear  to  pre- 
sent the  theory  that  deceased  was  not  acting 
nnder  tbe  foreman's  order  (if  indeed  the  evi- 
dence can  be  said  to  sumwrt  any  such  theory), 
but  seems  to  proceed  rather  upon  the  theory 
that  it  was  negligence  on  the  part  of  the  de- 
ceased to  undertake  to  carry  out  the  order 
after  it  had  become  obviously  dangerous  for 
him  so  to  do,  and  after  warning  of  such  dan- 
ger. In  any  event,  we  think  that  the  court 
committed  no  error  In  thus  modifying  the  lu- 
Btruction.  Without  the  modification,  it  told 
the  Jnry  that,  if  certain  facta  were  found, 
deceased  was  negligent,  ignoring  that  it  was 
necessary  for  the  jury  to  find  that  deceased 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  danger  was  eo 
imminent  that  there  was  no  reasonable  oi^r- 
tnnity  for  him,  with  safety,  to  tmdertake  to 
remove  the  jack,  before  the  jury  could  find 
blm  gnUty  of  negligence. 

[I]  Of  defendants  two  Instmctions  refus- 
ed by  the  court,  one  proceeded  very  much 
along  tJie  same  lines  as  the  instmctlon  we 
bave  just  discussed  abov^  excspt  tiiat  it 
told  the  jury  that  defendant's  employes  in 
cliarge  of  the  train  were  nnder  no  obligation 
to  noti^  deceased  of  Uie  approach  thereof, 
and  that  It  was  the  duty  of  deceased  to  keep 
out  of  the  way  of  the  train.  This  portion 
of  the  instmctlon,  Just  referred  to,  was  not 
applicable  to  the  Issues,  for  the  case  pro- 
ceeded, not  upon  the  theory  of  negligence  in 
tailing  to  notify  deceased  to  get  out  of  the 
way  of  the  train,  but  upon  the  theory  of  a 
Diligent  order  to  perform  an  act  requiring 
bim  to  place  lilmself  in  a  dangerous  posi- 
tion. 

[7]  Tbe  remainder  of  the  instmctlon  pre- 
■ODted  nothing  not  covered  by  tbe  Instmc- 
tlon set  ont  above,  given  fbr  defendant  after 


being  modified.  There  was  no  error  in  re- 
fusing this  instruction. 

The  remaining  Instmctlon  which  the  court 
refused  to  give  at  the  request  of  tbe  defend- 
ant pertained  to  the  measure  of  damages. 
As  we  have  said,  plaintiffs  asked  no  In- 
struction on  this  subject  Defendant  moved 
the  court  to  formulate  and  give  such  an  In- 
stmctlon. The  court  declined  so  to  do,  but 
offered  to  consider  any  such  Instruction  ask- 
ed by  defendant,  and  to  give  tbe  same  if  cor- 
rect Tbe  instmctlon  offered  by  defentont 
and  refused  by  the  court  was  as  follows: 
"The  court  Instructs  the  Jury  that,  If  yon 
find  for  the  plalntiffa  in  this  case^  then  in  as- 
aossing  the  amount  of  damages  yon  can  take 
Into  consideration  only  tbe  pecuniary  loss 
to  the  plaintiffs  necessarily  resulting  to  them 
from  the  death  of  their  father  during  their 
minoiity,  that  nothing  can  be  allowed  to 
them  tar  solace  or  Injury  to  the  feeUngs  or 
affections,  and  ttiat  yon  wlU  take  into  con- 
sideration only  the  loss  of  tb^  father's  sup- 
port and  maintenance  firom  the  time  of  his 
death  during  their  minority,  and  that  your 
verdict  must  be  based  upon  the  evidence  in 
the  case  showing  the  value  of  anch  support 
and  maintenance,  and  you  cannot  resort  to 
guess,  conjecture,  or  speculation  to  deter- 
mine such  loss,  but  it  must  be  determined 
from  the  evidence  in  the  case  only,  not  In 
excess  of  (10,000."  The  appellant  assigns  as 
error  the  refusal  to  give  this  instmctlon.  In- 
sisting that  it  properly  covers  all  tbe  ele- 
ments of  damage  resulting  to  the  minor 
children  of  deceased  by  reason  of  the  latter'a 
death.  Plaintiffs,  of  course,  were  entitled  to 
submit  their  case  to  the  Jury  without  an  In- 
stmctlon on  the  measure  of  damages,  if  they 
saw  fit  so  to  do.  And  appellant  concedes 
that  it  could  not  require  the  court  upon  mo- 
tion to  prepare  and  give  an  instruction.  Tbe 
instmctlon  prepared  and  offered  by  defend- 
ant sou^t  to  restrict  plaintifls'  recovery  to 
the  jKConlary  value  of  their  fatlier'a  "sup- 
port and  mantokattc^  during  their  minori- 
ty; the  verdict  to  be  based  upon  evidence 
showing  tbe  value  thereof.  The  question 
then  is  whether  this  confined  plaintlffB'  re- 
covery within  too  narrow  limits,  justifying 
tbe  trial  court  In  refusing  the  Instruction. 

[I]  It  is  wdi  established  in  this  state  tbat 
where  minor  chlldrra  sue  for  damages  fbr 
tbe  death  of  a  father,  or  a  wife  for  the  death 
of  her  husband,  the  Jury  Is  not  confined  to 
any  precise  calculation  as  to  the  amount  of 
the  loss,  but  vested  with  considerable  discre- 
tion In  determining  the  same;  and  that  the 
courts  will  not  Interfere  with  the  exercise 
of  such  discretion,  unless  it  Is  abused.  Sto- 
her  V.  RaUway,  91  Mo.  609,  4  S.  W.  389; 
Gamache  v.  Tin  Foil  &  Metal  Co.,  116  Mo. 
App.  596,  92  S.  W.  918 ;  Voelker  v.  Construc- 
tion Co.,  153  Mo.  App.  1, 131  8.  W.  907. 

[I]  It  is  equally  well  settled  that  In  ac- 
tions such  as  tbla  tbe  physical,  mental,  and 
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moral  training  of  a  cMld  by  Its  parent  1b  to 
be  considered  as  having  a  pecuniary  valae 
In  estlmatlns  the  loss  which  the  child  sus- 
tains by  reason  of  'the  parent's  death ;  that 
the  child  Is  entitled  to  recover  for  the  loss  of 
a  parent's  care,  nurture,  guidance,  training, 
and  educattou;  and  that  these  may  be  con- 
sidered as  having  a  pecuniary  as  well  as  a 
moral  value.  Stoher  r.  Railway,  supra ;  Sip- 
pie  T.  GasUght  Co.,  12S  Mo.  App.  81.  102  S. 
W.  60S ;  Gamache  t.  Metal  Co.,  supra ;  and 
antboritles  cited. 

It  Is  strongly  urged,  however,  by  learned 
counsel  for  appellant  that  the  words  "sup- 
port and  maintenance"  are  broad  enous^  to 
cover  all  of  die  elements  of  loss  for  which 
plaintiffs  were  entitled  to  recover.  Including 
the  loss  of  the  care,  education,  etc.,  of  the 
father.  And,  if  this  be  not  true,  counsel  say 
that  this  objection  to  the  instruction  may 
be  well  taken,  in  support  of  this  conten- 
tloa  we  are  dted  to  authorities  constming 
these  words  as  used,  in  particular  Instanc- 
es, In  wills,  statutes,  etc.  But  In  dealing 
with  the  expression  "support  and  mainte- 
nance," as  uaed  in  this  Instruction,  we  are 
not  to  consider  the  words  In  the  light  of 
the  construction  that  may  have  been  placed 
upon  them  In  Instances  such  as  are  refer- 
red to  by  counseL  The  language  of  the  In- 
struction must  be  considered  from  the  stand- 
point of  what  the  }ury  would  have  under- 
stood It  to  mean.  In  this  connection  it  la 
pertinent  to  ask  what  the  purpose  and  ob- 
ject of  defendant  was  in  reijuestlng  the  In- 
struction in  this  form — e.,  limiting  the  re- 
covery to  the  loss  of  "support  and  iqainte- 
nance" — without  defining  these  terms  or  oth- 
erwise making  the  instruction  clearly  In- 
clude all  proper  elem^ts  of  damage,  unless 
It  were  to  confine  the  recovery  to  the  mone- 
tary value  of  the  support  of  the  father.  In 
the  sense  merely  of  supplying  food,  clothing, 
and  shelter. 

[10]  We  have  no  doubt  that  the  Jury,  con- 
struing the  terms  In  question  in  thMr  usual 
and  everyday  sense,  would  understand  that 
other  elements  of  loss,  such  as  care,  educa- 
tion, etc.,  were  Intended  to  be  deluded. 

[11]  Furthermore,  we  think  it  quite  rea- 
sonable to  suppose  Qokt  the  Jury  would  tn- 
ter  from  tills  instruction  that  it  was  neces- 
sary for  plaintiff  to  show  what  the  earnings 
of  deceased  were,  in  order  to  determine  the 
value  of  plaintiffs*  loss  of  support  and  main- 
tenance. TtAa  It  was  unnecessary  for  plaln- 
-Ufl  to  do.  Stoher  t.  Railway,  supra;  Kp- 
ple  T.  Gadi^t  Co.,  anpra;  Voelker  t.  Oon- 
stmction  Co.,  8ia)ra;  Halnea  t.  Pearson,  107 
Ho.  App.  481,  81  8.  W.  ^  It  is  true  that 
the  instruction  does  not  In  egress  terms  so 
declare.  It  does,  however,  tell  the  Jury 
that  their  '^vordict  most  be  based  upon  evi- 
dence In  the  case  showing  the  value  of  such 
support  and  malntaumce,"  and  that  the  Jury 
"cannot  resort  to  guess,  conjecture,  or  q>ec- 
ulatlon  to  determine  such  loss,  but  it  most 
be  determined  from  the  evidence  in  the  case 


only."  The  argument  advanced  in  support 
of  this  portion  of  the  instruction  is  that 
the  verdict  must  necessarily  be  based  upon 
evidence  in  the  case  and  that  the  jury  Is  not 
entitled  to  Indulge  in  mere  conjecture  and 
speculation.  The  language  need,  however, 
ml^t  well  be  interpreted  by.  the  Jury  to 
mean  that  there  must  be  direct  and  posi- 
tive proof  of  the  value  of  such  support  and 
maintenance,  and  that  without  sudi  proof 
the  jury  has  no  discretion  to  place  a  pecuni- 
ary value  thereon.  This  would  seem  to  be 
the  purpose  of  employing  this  language  In 
the  instruction,  and  we  think  its  effect  would 
be  but  to  mislead  the  Jury.  From  it  the 
Jury  might  well  believe  that,  since  the  evi- 
dence did  not  show  what  the  earnings  of 
deceased  were,  there  was  no  evld^ce  "show- 
ing the  value  of  such  support  and  mainte- 
nance;" whereas  the  Jury  should  be  left 
free  to  exercise  a  considerable  discretion  In 
arriving  at  the  amount  of  the  verdict,  tak- 
ing into  consideration  all  the  facts  and  cir- 
cumstances In  evidence.  We  are  of  the  opin- 
ion that  the  lower  court  committed  no  er- 
ror in  refusing  this  instruction. 

[12]  It  is  true  that  the  evidence  was  very 
meager  from  which  to  determine  the  loss 
occasioned  to  these  plaintiffs  by  the  death 
of  their  father.  It  was  shown  merely  that 
he  was  a  man  30  years  of  age,  in  good 
health  and  strength,  employed  by  defendant 
as  a  section  hand,  and  that  he  had  been  so 
employed  for  eight  or  nine  montha  It  was 
shown  that  the  childroi  were  quite  yotmg; 
two  of  them  being  before  the  jury.  From 
this  evidence,  however,  we  think  that  the 
jury  might  properly  place  a  pecuniary  value 
upon  the  loss  suffered  by  these  plaintiffs. 
We  have  no  reason  to  think  the  verdict  ex- 
cessive, and  have  no  disposition  to  Interfere 
with  the  discretion  of  the  Jury  in  arriving 
at  it 

[181  Another  assignment  of  error  Is  tliftt 
plaintiffs*  counsel  made  certain  Improper  re- 
marlcs  In  argument  before  the  Jury.  One 
of  these  was  the  following  remark  by  Mr. 
Anderson,  of  counsel  for  plaintiff:  "Gentle- 
men, when  Mr.  Gentry  pulled  the  Jack  from 
under  the  track,  trying  to  save  the  train,  he 
didn't  have  time  to  think  about  how  close 
It  was,  and—"  This  was  objected  to  by 
defendant's  counseL  The  objection  was  over* 
ruled  and  defendant  excepted.  We  see  noth- 
ing improper  in  this  remark  of  counsel.  The 
evidence  shows  that  it  was  considered  dan- 
gerous for  a  train  to  pass  over  the  tra<^ 
with  these  Jacks  beneath  the  rails,  and  it 
was  flvidoitly  for  this  reason  that  the  order 
was  given.  It  is  tme  that  deceased  did  not 
pnll  die  Jack  from  under  the  tra(^  but  he 
was  In  the  act  of  endeavoring  to  do  so  when 
killed,  and  we  do  not  see  how  this  ronark 
conld  have  been  prejudicial  to  defen^mt 

[14]  Another  remark  objected  to  was  made 
by  Mr.  Cnllen,  representing  plaintiffs.  It  Is 
not  necessary,  howerw,  to  set  out  ttie  lan- 
guage used,  nor  comment  upon  it,  as  the 
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objection  did  not  point  oat  the  Bpedflc  state- 
ment complained  oA  nor  call  tbe  attention 
of  tlM  trial  court  to  tlw  q^edflc  grounds  up- 
on wlikli  tbe  obJectUm  was  based.  It  need 
not  therefore  be  eonddered.  Torreyson  t. 
Ballways  Go..  164  Ha  App.  886^  14B  S.  W. 
106;  State  t.  Phillips.  288  Uo.  299.  136  S. 
W.  4;  State  t.  Back,  IM  Ma  416.  92  S. 
W.  TOO,  6  Ann.  Gas.  976. 

[U]  Another  remark  objected  to.  made  by 
Mr.  Gnllen,  appears  In  tbe  record  as  fol- 
lows: ""Now.  there  should  have  been  ^ther 
signals,  or  the  men  on  such  a  day — "  De- 
fendant's counsel  Intetposed  an  objection, 
saying:  **We  object  to  that  argumrat  about 
signals  bdng  out;"  and  d^endant  preserr- 
ed  an  exception  to  Oie  oremiling  of  this 
obJecUon.  Hie  record  does  not  dww  that 
the  sentence  In  question  was  ever  completed 
The  ground  of  the  objection  doubtless  was 
that  the  Tight  of  recorery  was  not  predicat- 
ed upon  the  failure  to  hare  out  signals  on 
the  day  in  question,  bnt  this  was  not  specif* 
Ically  stated ;  and  we  may  say  farther  that, 
from  what  appears  before  us.  we  do  not  see 
that  this  remark  of  counsel  could  well  have 
been  so  prejudicial  to  tbe  rights  of  defend- 
ant as  to  be  ground  for  reversal. 

We  have  very  carefully  examined  tbe  rec- 
ord, and  are  unable  to  see  any  reversible 
error  therein.  The  Judgmmt  of  the  circuit 
court  is  aflSrmed. 

REYNOLDS,  P.  J.,  and  NORTOMX,  J., 
ooncor. 


JOHNSON  T.  DIXIE  MINING  ft  DEVELOP- 
MENT CO. 

(Springfield  Court  of  Appeals.   Hinouri.  - 
April  7. 1918.  Cerlifled  to  Supreme 
Court  April  26,  1918.) 

Death  (H  49,  62*)— Action  fob  Nbouokht 
Death— Pleadxrqs. 

An  administrator,  suing  under  Rev.  St 
1909,  IS  6426,  6427,  authorlihig  an  action  for 
damagea  for  negtigeot  death,  and  declaring  that 
the  damages  shall  be  aned  for  and  recovered  by 
the  same  parties  and  in  the  same  manner  as 
provided  in  section  6426,  authorizing  an  action 
for  n^ligent  death  of  an  emplojfi  while  manag- 
ing any  locomotive,  car,  or  train,  etc.,  for  the 
Diligent  death  of  his  intestate,  over  21  years 
old  at  the  time  of  tilt  death,  and  leaving  no 
wife  or  minor  children,  must  allege  the  names 
of  tbe  beneficiaries  for  whom  he  sues,  other 
than  tiie  estate,  and  the  facta  from  which  the 
measure  of  damages  may  be  ascertained. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  04-66,  6»;  Dec.  Dig.  ||  49,  62.*] 

Robertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;  Jos^h  D.  Perkins,  Judge. 

Action  by  Jobn  Q.  Johnson,  administrator 
of  Arthur  Johnson,  deceased,  against  the 
Dixie  Mining  &  Development  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  plaintiff  appeals.  Affirmed. 


Clay  ft  Davis,  of  Joplln,  tot  appellant 
Spencer,  Grayston  ft  Spencw.  of  Joplln,  for 
respondent 

FARRINOTON,  J.  This  action  was  InsU- 
tnted  In  the  drcolt  court  of  Jasper  county 
by  John  Q.  Johnson,  the  administrator  of 
the  estate  of  Arthur  Johnson,  deceased,  for 
damages  for  tbe  allied  negOgait  UlUng  of 
the  deceased  while  in  defendant's  onphv. 
Deceased  at  the  time  of  his  death  was  over 
the  age  of  21  years,  and  left  no  wife,  ndnor 
child,  or  minor  rfi*wiyn,  natural  bom  or 
adopted,  BUZTlvlng  him.  The  petition  diarg- 
es  that  deceased  lost  his  life  by  reason  of  the 
negUg«kt  failure  of  the  defoidant  to  famish 
him  a  reasonably  safe  place  In  which  to  do 
his  work.  The  suit  was  brought  under  sec- 
tions 6426  and  6427,  R.  S.  1909.  Tbe  de- 
fendant demurred  to  the  petition,  for  the  rea- 
son that  It  failed  to  state  facts  suffidmt  to 
constitute  a  cause  of  action,  in  that  the  ad- 
ministrator failed  to  allege  the  name  or 
names  of  the  benefidarles  for  iriiom  he  sued, 
and  for  a  failure  to  all^  a  state  of  facts 
from  wbieh  ttie  measure  of  damages  In  an 
action  brought  under  these  sections  could  be 
ascertained.  The  petition  merely  alleged  that 
plaintiff  was  the  duly  axvkolnted  admlnistrar 
tor,  set  out  Oia  acts  of  negligence  complain- 
ed of  and  the  death  of  the  deceased  resulting 
therefrom,  and  alleged  that  the  estate  of  tbe 
deceased  had  sustained  Injury,  and  the  pray- 
er was  as  follows:  "WherdCore,  plaintiff  says 
the  estate  of  the  deceased  has  bew  damaged 
in  the  sum  of  sevoi  thousand  dollars,  for 
which  Judgment  is  prayed."  The  dunurrer 
to  the  petition  was  sustained,  and  idalntlff 
electing  to  stand  on  bis  petltiim  has  appeal- 
ed to  this  eonrt,  contending  that  an  admlh- 
Istrator  suing  imder  sections  6426  and  5427 
does  BO  for  the  benefit  of  tbe  estate  of  the 
deceased,  and  Is  not  required  to  allege  the 
names  of  the  beneficiaries  for  whom  he  sues, 
other  than  tbe  estate,  and  is  not  required  to 
allege  fticts  other  than  the  acts  of  negligence 
and  the  death  of  the  deceased,  nor  to  show 
the  pecuniary  loss  for  wbldi  defendant  is 
called  upon  to  answer  In  damages,  exxiept 
such  as  would  naturally  occur  to  the  estate 
of  the  deceased. 

Whatever  may  have  been  the  holdings  un- 
der the  Damage  Act,  which  was  originally 
passed  In  1865  (Rev.  St  1865,  c.  61)  in  this 
state,  through  its  various  amendments,  and 
which  Is  now  embodied  In  sections  5426,  5426, 
and  6427,  R.  S.  1909,  the  law  Is  well  settled 
at  tbe  present  time  that  section  6425  Is  a 
remedlo-penal  statute;  penal,  so  far  as  the 
defendant  Is  concerned,  to  the  extent  of 
^,000,  and  any  additional  amount  "in  the 
discretion  of  the  Jury  which  may  be  sued  for 
and  recovered"  iu  a  case  in  which  ptmltive 
or  exemplary  damages  are  alleged  and  prov- 
ed; and  remedial  above  that  amount  to  tbe 
extent  of  flO,000.  In  other  words,  under 
section  6425  the  defendant  is  required  to  pay 
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an  a  penalty  at  least  92,000,  and.  In  the  dis- 
cretion, of  the  Jury,  any  greater  earn  accord- 
ing to  the  aggravating  circumstances;  and 
under  this  section  the  plaintiff  will  be  per- 
mitted to  allege,  prore,  and  record'  any  nec- 
essary pecuniary  damage  occasioned  by  the 
wrongful  act  of  the  defendant  to  the  extent 
of  the  amount  named  In  the  statute^  The 
widow  of  the  deoeaeed  railroad  engineer  who 
died  at  his  poet  of  duty  Is  compelled  to  sue 
under  section  6425,  and  should  not  be  con- 
flned  to  a  recovery  only  of  the  penalty  given 
by  the  statute,  bat  in  addition  thereto  should 
be  allowed  to  recover  and  be  compensated 
for  the  same  necessary  Injury  or  pecuniary 
loss  that  the  widow  who  sues  under  sections 
6426  and  5427  is  allowed. 

The  enabling  provisions  of  the  statute,  des- 
ignating the  parties  and  classes  of  parties 
to  whom  this  penal  and  compensatory 
amount  recovered  shall  go,  are  always  held 
to  be  remedial.  Boyd  v.  Railroad,  236  Mo. 
54,  139  S.  W.  561.  The  law  as  announced  In 
the  case  Just  dted  puts  at  rest  many  of  the 
mooted  questions  under  the  statutes  and  ad- 
dresses itself  to  the  bench  and  bar  of  the 
state  as  being  a  sound  and  sensible  solution. 

Section  5426  has  stood  as  It  Is  now  writ- 
ten since  the  Damage  Act  was  first  enacted 
in  1856,  and  section  5427  has  been  amended 
only  to  the  extent  of  <^anging  the  amount 
which  map  be  recovered,  and  from  time  to 
time  adding  the  classes  entitled  to  sue  as 
they  have  been  added  to  section  5425.  The 
amount  recoverable  under  sections  5426  and 
5427  has  always  been  held  to  be  compensa- 
tory damages,  and  If  the  two  latter  sections 
be  read  In  connection  with  the  whole  act 
no  other  conclusion  can  be  reached  than  that 
they  are  intended  to  give  only  compensatory 
damages.  See  Proctor  v.  Railroad,  64  Mo. 
loc.  dt.  119,  120;  Schaub  v.  Railroad,  106 
Mo.  74,  93,  16  S.  W.  924;  McGowan  v.  St 
Louis  Ore  &  Steel  Co.,  109  Mo.  518,  531,  10 
S.  W.  199 ;  Hegberg,  Adm'r,  v.  Railroad,  164 
Mo.  App.  514,  551,  147  S.  W.  192 ;  Tetherow 
V.  Railway  Co.,  98  Mo.  74,  86,  11  S.  W.  310, 
14  Am.  St  Rep.  617 ;  Boyd  v.  RaUroad,  236 
Mo.  54,  88,  139  S.  W.  661,  and  cases  cited ; 
Behen  v.  St  Louis  T.  Co.,  186  Mo.  430,  447, 
85  S.  W.  346 ;  Hartnett  v.  United  Rys.  Co., 
162  Mo.  App.  664,  568.  142  S.  W.  750 ;  Honea 
V.  Railway  Co.,  245  Mo.  261,  161  S.  W.  119, 
125,  and  also  page  127. 

The  case  of  Hawkins  r.  Smith,  242  Mo. 
688,  147  S.  W.  1042,  as  well  as  a  long  line  of 
decisions  therein  cited,  holds  that  there  is 
no  new  cause  of  action  created  in  the  classes 
who  may  bring  the  suit  but  that  it  is  a 
transmitted  right 

In  1905  (Laws  1905,  p.  135),  when  the  Leg- 
islature added  the  administrator  as  the 
fourth  class  who  could  sue  under  section  5426, 
It  failed  to  amend  section  6427,  and  between 
1905  and  1907  (Laws  1907,  p.  252)  the  max- 
imum amount  recoverable  under  sections  6426 
and  6427  was  f6,000,  and  could  not  be  re- 
covered by  an  administrator.  Crohn  t.  Tel- 


ephone Co.,  131  Mo.  App.  818,  109  S.  W. 
1068.  Hence  section  5427  was  amended  In 
1907  by  making  the  maximum  amount  flO,- 
000  and  designating  the  parties  and  the 
manner  as  provided  in  section  6426. 

By  a  strict  construction  of  section  6427  an 
administrator  In  his  suit  after  having  elim- 
inated the  various  classes  who  could  sue  be- 
fore his  right  would  attach,  would  have  no 
one  as  a  beneficiary,  because  following,  in 
the  same  provision,  we  have  the  clause,  "to 
the  surviving  parties  who  may  be  entitled 
to  sue,"  and  as  the  only  survivii^;  parties 
who  have  been  named  that  were  entitled  to 
sue  were  those  named  in  the  first,  second, 
and  third  clauses  the  administrator,  in  or- 
der to  exclude  all  classes  ahead  of  him, 
would  exclude  those  for  whom  he  would  sue. 
Bowever,  for  the  purpose  of  deciding  this 
case  and  giving  the  most  liberal  construc- 
tion possible,  as  section  5427  refers  by  num- 
ber to  section  5425,  and  as  section  5426  al- 
lows an  administrator  to  recover  for  some 
one,  to  wit,  those  who  are  entitled  to  the 
money  according  to  the  laws  of  descent  and 
as  the  enabling  acts  designating  the  parties 
to  receive  the  money  are  remedial  and  ought 
therefore,  be  given  a  liberal  construction,  we 
think  the  administrator,  under  section  6427, 
would  sue  for  the  same  parties  as  he  would 
maintain  his  action  for  under  section  5425, 
namely,  where  the  deceased  was  an  adult, 
for  the  father  and  mother,  brothers  and  sis- 
ters, etc.  In  other  words,  that  by  referring 
to  the  class  who  receive  under  the  laws  of 
descents  the  Legislature  Intended  that  the 
father  and  mother,  brothers  and  sisters,  etc., 
of  a  deceased  adult  would  be  the  surviving 
parties  who  may  be  entitled  to  sue,  and  that 
be  may  maintain  the  suit  for  this  fourth 
^lass  under  section  6427 ;  and  the  Legis- 
lature meant,  under  section  5427,  that  If 
there  is  a  father  and  mother,  brothers  and 
sisters,  or  any  of  these,  who  have  siiffered 
a  necessary  injury — and  by  necessary  injury 
Is  meant  a  pecuniary  loss  (see  Knigbt  v.  Lead 
&  Zinc  Co.,  75  Mo.  App.  541,  647,  and  cases 
cited) — ^then  the  plaintiff,  as  administrator, 
acting  in  the  capacity  of  a  trustee  for  the 
class  named,  is  entitled  to  bring  the  suit  pro- 
vided it  can  be  shown  that  some  one  or  all 
of  this  class  is  entitled  to  compensation  for 
a  pecuniary  loss.  The  courts  of  this  state 
have  uniformly  held  that  sections  5426  and 
6427  are  in  no  sense  penal,  but  purely  com- 
pensatory. For  that  reason  the  husbmd  or 
wife  suii^  under  this  section  must  show  the 
pecuniary  loss,  and  the  damages  must  be 
pleaded  and  proved  in  order  to  recover;  so, 
also,  must  the  minor  child  or  minor  children 
show  a  pecuniary  loss;  and  much  more  so 
must  the  father  and  mother  of  a  minor  child; 
or  the  father  and  mother  or  brothers  and 
sisters  of  an  adnit  show  this  pecuniary  loss, 
because  as  to  the  last  two  classes  the  pre- 
sumption of  law  which  attaches  to  the  hus- 
band or  wife  or  to  the  minor  children  does 
not  obtain.  As  section  5426  has  never  been 
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amended,  and  is  what  Is  generally  known  ae 
the  Lord  Campbell's  act  of  our  statute,  on- 
der  which  the  recovery  is  damages  for  com- 
pensation  only,  the  recent  case  of  Michigan 
Cent  a  Co.  V.  Vreeland,  227  U.  S.  59,  33 
Snp.  Ot  192,  196,  S7  li.  Ed.   ,  in  discuss- 
ing Lord  Campbell's  act  with  reference  to 
the  pecaniary  loss,  is  applicable  here. 

In  the  opinion  of  Nortonl,  J.,  in  the  case 
of  Nicholas  t.  Kelley,  159  Mo.  App,  20,  139  S. 
W.  248,  in  discussing  the  bearing  on  section 
8623,  R.  B.  1009,  of  the  amendment  thereto, 
viz.,  "may  be  recovered  as  provided  by  sec- 
tion 5425,"  It  was  held  that  it  would  not 
have  the  effect  of  changing  section  8523 
from  a  damage  section  to  a  penal  section; 
80  we  hold  that  the  amendment  of  1907,  by 
providing  that  the  recovery  shall  be  had  by 
the  same  parties  and  In  the  same  manner  as 
in  section  5425,  would  not  change  section 
5427  to  a  penal  section,  but  would  leave  It, 
as  it  has  been  from  the  date  of  its  enact- 
ment, a  section  providing  for  the  recovery 
of  compensatory  damages.  Under  this  sec- 
tion it  would  be  necessary,  in  order  for  the 
administrator  to  maintain  an  action,  to 
show  for  whom  be  brought  It  and  wherein 
tbey  are  entitled  to  be  compensated  for  the 
necessary  Injury — pecuniary  loss. 

The  reasons  given  by  Nixon,  P.  J.,  In  the 
case  of  Hegberg  v.  Railroad,  104  Mo.  App. 
514,  147  S.  W.  192,  in  that  part  of  the  opin- 
ion covered  on  pages  553  to  659  of  164  Mo. 
App.,  pages  20e  to  208  of  147  S.  W.,  meet  with 
onr  entire  approval.  The  opinion  In  that  case 
Is  snffidently  clear  In  Its  holding  that  the 
administrator,  nnder  our  statute,  sues  as  the 
trustee  of  an  express  trust  for  the  benefit  of 
the  distributees  wbo  are  named  in  section 
332,  Rev.  St  1909,  In  the  law  of  descents  and 
distribution.  If  it  should  be  held  tbat  tbe 
administrator  sues  for  the  benefit  of  the  es- 
tate, then  the  measure  of  damages  accruing 
to  the  estate  would  probably  be  the  amount 
the  Jury  might  find  that  he  would  have  accu- 
mulated over  and  above  his  living  expenses 
during  the  time  of  his  expectancy,  and  the 
recovery  would  be  for  such  amount  The 
Injustice  such  a  construction  would  lead  to 
can  be  readily  seen  by  comparing  the  amount 
an  administrator  would  receive  with  that 
which  a  minor  child  would  receive  for  the 
death  of  Ills  father.  The  minor  child  can 
recover  only  such  pecuniary  loss  as  he  can 
show  would  be  sustained  from  the  time  of 
the  death  of  his  father  to  his  majority; 
while  should  the  administrator  recover  for 
tbe  estate,  and  should  the  estate,  under 
Che  law  of  descents,  go  to  a  brother,  or 
to  a  deceased  brother's  child,  the  broth- 
er or  nephew,  as  the  case  might  be,  would 
receive  an  amount  as  compensation  not 
limited  to  probably  a  few  years,  as  In 
tbe  case  of  a  minor  child  of  the  deceased, 
bat  probably  to  a  long  term  of  years,  to  wit, 
to  the  end  of  the  expectancy  of  the  deceased. 
Again,  tbe  brother  or  nephew,  through  the 
sttttatfl^  would  recover  all  the  net  earnings  of 


the  deceased;  whereas  the  minor  child  of 
the  deceased  could  recover  only  that  part  of 
the  earnings  which  he  could  reasonably  ex- 
pect to  receive  the  benefit  of.  We  cannot 
believe  the  Legislature  Intended  to  make  so 
liberal  a  distribution  in  favor  of  the  col- 
lateral kindred  under  the  fourth  clause  of 
the  statute,  when  under  the  other  clauses  the 
recipient  of  the  fund  is  limited  strictly  to 
his  necessary  and  pecuniary  loss.  Besides, 
if  any  force  is  given  to  the  expression  In 
section  5427,  "to  the  surviving  parties  who 
may  be  entitled  to  sue,"  neither  an  estate 
nor  an  administrator  can  be  held  to  be  a 
surviving  party  entitled  to  sue;  and  the 
most  liberal  construction  that  can  be  given  to 
section  5427,  carrying  with  it  the  fourth 
clause,  is  to  hold  that  If  there  Is  any  one  or 
more  within  the  class,  as  de^gnated  in  sec- 
tion 332,  who  have  suffered  necessary  pecu- 
niary injury  and  loss  by  reason  of  the  wrong- 
ful death,  then  the  administrator  may  main- 
tain such  action  as  a  trustee  for  them,  and 
in  order  to  do  so  it  seems  Imperative  on  him 
to  designate  the  parties  who  have  survived 
the  deceased,  and  their  r^atlonsblp  to  the 
deceased,  and  facts  showing  the  pecuniary 
loss  they  may  have  sustained,  tor  which  the  ' 
defendant  must  answer  in  oompenaatory 
damages. 

Tbe  statutes  and  declidons  of  courts  of  oth- 
er states  dted  by  counsel  have  been  ex- 
amined, and  while  probably  all  the  statutes 
are  based  on  Lord  Campbell's  Act  there  are 
none  exactly  like  the  Missouri  statute — cer- 
tainly none  where  the  classes  have  been  add- 
ed and  tbe  amendments  made  as  in  this 
state.  It  is  true  the  Florida  statute  was 
held  by  a  majority  of  the  Supreme  Court 
of  that  state  to  permit  an  administrator  to 
sue  for  the  benefit  of  tbe  estate,  but  the 
statute  provides  for  an  Injured  party,  and 
not  an  injured  surviving  party,  and  the 
classes  who  must  bring  the  suit.  If  living, 
In  preference  to  the  administrator  of  ^e 
deceased.  Include  not  only  those  specifically 
named  In  our  statute,  but  all  dependents  as 
well ;  and  by  exhausting  all  of  the  next  of 
kin  and  all  dependents  the  court  held  that 
under  their  statute  the  administrator  conld 
sue  for  the  benefit  of  the  estate.  There 
seems  to  be  a  vast  difference  between  a  case 
presented  by  an  administrator  under  the 
Florida  statute  and  one  presented  by  an 
administrator  under  our  own  statute.  To 
hold  that  tbe  executor  or  administrator 
would  recover  for  the  benefit  of  the  estate, 
which  recovery  he  would  take  into  the  pro- 
bate court  and  distribute  under  the  orders 
of  that  court  seems  to  us  to  be  in  direct 
conflict  with  the  wording  of  the  statute. 
If  this  construction  should  be  placed  upon 
It  the  next  of  kin  would  take  subject  to  tbe 
costs  of  the  probate  proceedings,  and  sub- 
ject to  the  claims  of  creditors  against  the 
estate  of  the  deceased.  The  statute  express- 
ly says  tbat  the  amount  recovered  by  the 
administrator  shall  be  distributed  according 
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to  the  lavs  of  dMoenti»  not  acoordlnK  to  Qie 
lawB  regulating  the  admlnlstratton  of  the 
estates  of  deceased  peraons.  The  administra- 
tor or  executor  In  tbla  case  is  by  the  stat- 
ute made  the  trustee  of  an  express  trust,  as 
much  so  as  an  ezecntor  named  In  a  will  is  a 
trustee  of  an  express  trust  of  a  fond  to  be 
handled  by  blm  long  after  the  administra- 
tion of  the  will  is  closed  in  the  probate 
court;  and  he  Is  no  more  answerable  for 
the  managfflnent  and  distribution  of  the 
fund  recovered  nnder  the  statute  to  the  pro- 
bate court  than  an  executor  named  as  a 
trustee  of  an  express  trust  In  a  will  Is  an- 
swerable, BO  far  as  that  trust  Is  concerned, 
to  the  probate  court 

The  question  as  to  the  amount  each  of  the 
beneficiaries  would  rec^ve  on  a  recovery 
Is  not  before  us,  and  as  to  bow  It  would  be 
divided  we  will  not  decide  until  such  ques- 
tion is  preooited  to  us.  It  will  be  noted 
that  as  to  the  second  class  named  In  sec- 
tion 6426  there  is  a  failure  to  provide  how 
the  money  recovered  shall  be  divided  among 
the  minor  chlldr«i,  when  necessarily,  accord- 
ing to  their  respective  ages,  some  would  be 
entitled  to  receive  more  of  the  recovery  than 
others,  yet  the  courts  have  permitted  Judg- 
ments to  stand  without  going  into  the  ques- 
tion concerning  the  proper  distribution  of 
the  fund  between  the  children.  In  the  case 
of  McGowan  v.  St.  Louis  Ore  &  Steel  Co., 
109  Mo.  618,  19  S.  W,  199,  a  recovery  of 
15,000  was  allowed  to  stand,  where  the  suit 
was  brought  for  four  minor  children  rang- 
ing in  age  from  5  to  16  years. 

For  the  reasons  herein  appearing,  we 
think  the  action  of  the  trial  court  in  sus- 
taining the  demurrer  was  proper,  and  the 
Judgment  is  therefore  affirmed. 

8TURGIS,  J.  After  much  consideration, 
thonsh  contrary  to  my  first  impressiona,  I 
am  constrained  to  concur  in  the  essential 
features  and  the  result  reached  In  the  opin- 
ion of  FARBINGTON,  J.,  In  this  case. 

It  seems  to  me  that  the  whole  question 
involved  here  turns  on  the  narrower  ques- 
tion of  the  measure  of  damages  to  be  applied 
In  cases  originating  under  sections  6426  and 
6427,  B.  8.  1909,  in  the  Damage  Act  as  the 
same  now  stands. 

At  common  law  and  in  the  absence  of  a 
statute,  the  cause  of  action,  on  the  one  hand, 
and  liability,  on  the  other,  growing  out  of 
personal  injuriea  Inflicted  upon  one  person 
by  the  wrongful  act  or  neglect  of  anoth- 
er died  with  the  death  of  the  Injured  par- 
ty. The  sole  purpose  of  section  5426  is  to 
keep  alive  and  transmit,  without  saying  In 
whom  or  to  whom,  the  defendant's  liability 
to  an  action  for  damages  growing  out  of 
the  injury  Inflicted  by  such  wrongful  act  or 
neglect,  notwithstanding  the  same  caused  or 
resulted  in  the  death  of  the  Injured  party. 
This  section  of  onr  statute  has  never  been 
dianged  or  amended  since  Its  enactment  in 


1865.  Section  6427  provides  for  and  desig- 
nates the  persons  to  whom  and  for  whose 
benefit  the  liability  is  perpetuated  and  trans- 
mitted, and  who  may  recover  for  the  same, 
by  reference  to  a  previous  section  of  the 
statute  on  the  same  subject;  also  the  meas- 
ure of  damages  (somewhat  indefinite,  to  be 
sure)  and  the  maxiiiiam  amount  to  be  re- 
covered in  any  such  case.  This  section  has 
never  been  amendedt  except  as  to  the  max- 
imum amount  and  to  keep  that  section  in 
harmony  with  the  section  referred  to  as  to 
the  persons  who  could  sue  on  the  trans- 
mitted cause  of  action.  It  has  never  been 
changed  or  amended  as  to  the  measure  of 
damages. 

While  the  cases  gneraUy  say,  speaUnx 
from  the  standpoint  of  the  beneficiary  or 
plaintiff,  that  the  cause  of  action  is  trans- 
mitted and  kept  alive  (Hennessy  v.  Brewins 
Co.,  146  Mo.  104,  112,  46  S.  W.  966,  41  I*  R. 
A.  385,  68  Am.  St  Rep.  654;  Gray  v.  Mc- 
Donald, 104  Mo.  808,  311,  16  S.  W.  398; 
Strottman  v.  Railroad,  211  Mo.  227,  266,  109 
S.  W.  769;  Hawkins  v.  Smith,  242  Mo.  688, 
147  S.  W.  1042).  the  statute  (section  5426). 
speaking  from  the  standpoint  of  the  wrong- 
doer or  defendant,  makes  the  liabUity  con- 
tinue, notwithstanding  the  death  of  the  per- 
son injured.  It  is,  however,  the  bare  lia- 
bility that  Is  preserved  and  transmitted — 
the  mere  right  to  sue.  The  elements  of  In- 
Jury — the  measure  of  damages — are  not  trans- 
mitted. McGowan  v.  Ore  &  Steel  Co.,  109 
Mo.  518,  531,  19  S.  W.  190;  Marshall  v.  Jack 
Mines  Co.,  119  Mo.  App.  270,  95  S.  W.  972; 
Leahy  v.  Davis,  121  Mo.  227,  25  S.  W.  941; 
Parsons  v.  Railway  Co.,  94  Mo.  286,  6  S.  W. 
464 ;  Earth  v.  Railway  Co.,  142  Mo.  635,  44 
S.  W.  778;  Knight  v.  Lead  &  Zinc  Co.,  75 
Mo.  App.  641,  650. 

The  measure  of  damages  on  the  transmit- 
ted liability  Is  prescribed  by  section  6427. 
and  is:  "Such  damages,  not  exceeding  ten 
thousand  dollars,  as  they  [the  Jury]  may 
deem  fair  and  just,  with  reference  to  the 
necessary  Injury  resulting  from  such  death, 
to  the  surviving  parties  who  may  be  entitled 
to  sue,  and  also  having  regard  to  the  mitigat- 
ing and  aggravating  circumstances  attending 
such  wrongful  act,  neglect  or  defoult" 

In  the  absence  of  that  degree  of  culpabil- 
ity on  the  part  of  defendant  warranting 
punitive  or  exemplary  damages,  which  is  held 
to  be  Included  In  and  warranted  by  the  last 
clause  of  the  section,  "having  regard  to  the 
mitigating  and  aggravating  drcumstances," 
etc.  (Boyd  v.  Railroad,  286  Mo.  64,  93,  139 
8.  W.  661),  the  damages  to  be  recovered  nn- 
der this  section  have  always  been  held  to  be 
compensatory  only — the  pecuniary  injury  nec- 
essarily resulting  from  such  death.  McGow- 
an v.  Ore  A  Steel  Co.,  109  Mo.  518,  19  S.  W. 
199;  Knight  v.  Lead  &  Zinc  Co.,  75  Mo.  App. 
541;  and  the  long  line  of  cases  cited  by 
FARHINGTON,  J. 
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Tb«  damagefl  are  not  only  limited  to  aoch 
UB  aie  pecnnluy  and  neoessarlly  reeoltlng 
from  the  death,  bat  to  Bucb  as  xesnlt  to  the 
parUcnlaz;  person  or  class  of  penoni  who 
snrvlTe  and  axe  anthoilzed  to  bob.  Sneh  Is 
the  language  ot  the  statute.  McPherson  t. 
BaUmv,  97  Mo.  2S8,  10  S.  W.  816;  Slpple 
T.  Gaslight  Ga*  12S  Ma  App.  81,  102  8.  W. 
608;  Rains  r.  BaUway.  71  Ma  161,  36  Am. 
Rep.  4S»;  Oalcaterra  T.  lOTaldl,  123  Ma 
App.  347,  100  S.  W.  67& 

The  dlffletilty  In  the  constni^on  of  this 
statute  arises  from  the  fact  that  the  Legls- 
latnre  first  amended  the  preceding  penal  sec- 
tion 6126  by  the  addition  of  a  fourth  party 
(administrator  or  executor),  who,  in  the  ab- 
Bmce  of  the  particular  designated  parties 
wbo  conld  sue  in  their  own  right,  could 
maintain  an  action  in  a  representative  ca- 
pacity for  the  benefit  of  whoever  might  take 
the  fund  recovered  according  to  the  statute 
of  descent.  Hegberg  v.  Railroad,  161  Mo.  App. 
514.  653.  147  S.  W.  192.  The  amendment, 
being  primarily  designed  for  section  5425,  a 
penal  section,  fits  nicely  into  the  context  of 
that  section  and  makes  a  harmonious  whole, 
but  being  loosely  Incorporated  Into  section 
5427  by  mere  reference  to  "the  same  parties 
and  in  the  same  manner  as  provided  by 
section  6426"  the  language  Is  a  misfit  and 
(wnfoslng.  It  Is,  however,  hardly  necessary 
to  determine  in  this  case  whether  the  ad- 
ministrator or  executor  suing  under  section 
5427  does  so  for  the  benefit  of  the  same  par- 
ties designated  in  section  5426 — that  Is,  those 
taking  the  fund  recovered  according  to  the 
statute  of  descent;  but  it  seems  plain  that 
whoever  such  benefidarles  may  be  tbls  sec- 
tion of  the  statute  and  any  action  thereunder 
Is  compensatory  only,  and  the  damages  to  be 
recovered  are  limited  to  the  pecuniary  loss  re- 
sulting from  the  death  to  the  persons  for 
whose  braefit  the  suit  is  being  maintained. 

It  Is  rightfully  held  in  Nicholas  v.  EeHey, 
169  Mo.  App.  20,  139  S.  W.  248,  that  the 
amendment  of  a  purely  compensatory  sectiou 
of  the  statute  by  a  reference  to  the  penal 
section  for  the  persons  who  could  sue  did 
not  change  the  nature 'of  the  action  there- 
under from  one  for  compensation  for  loss  snf- 
tered  to  one  tar  a  penalty.  It  Is  still  a  stat- 
ute allowing  damaget  only,  and  not  a  pen- 
alty. That  this  section  ought  to  be  made 
penal  like  the  preceding  section  (6125)  Is  a 
matter  for  the  consideration  of  the  leglsla- 
tive  d^rtment  of  our  state  govemment 

It  follows,  therefore,  that  an  action  by  an 
administrator  under  section  6127  is  compen- 
satory only,  and  the  amount  to  be  recovered, 
as  In  Lord  Oampbell's  Act,  on  which  It  Is 
fbnnded.  Is  measnred  by  the  necessary  pe- 
cuniary loss  to  the  persons  for  whose  use  and 
beoeflt  the  action  Is  broui^t 

It  would  be  competoit  for  the  Legislature 
to  prescribe  as  a  measnre  of  damages,  with 
refwence  to  a  suit  by  the  administrator,  the 
damage  to  the  estate  of  the  deceased;  but 


that  would  be  a  new  and  dUBerent  measnre 
than  that  already  prescribed  ity  section  6^ 
prior  to  permitting  an  administrator  to  me 
thereunder.  This  seems  to  have  beesi  done 
in  other  states.  Southern  Padflc  Co.  v.  Wil- 
son, 10  Axis.  162,  86  Fac.  401;  MeeUn  t. 
Brooklyn  Heights  R.  Oa,  161  N.  Y.  115,  68 
N.  B.60,61.LhB.A.2S6,79  Am.  8t  Be|i. 
636;  McCJabe  r.  Light  Oo..  27  B.  I.  272,  61 
Atl.  667.  To  ^  BO  tQT  construction  would  be 
Judicial  legislation.  The  Legislature  did  not 
do  so,  and  the  measnre  of  damages  Is  left 
aa  it  has  always  been.  The  mete  authoilsa- 
tlon  of  an  administrator  to  sue  under  this 
section  does  not  work  a  change  as  to  the 
measure  of  damages  in  such  suits. 

The  defendant  would  have  a  right  to  con- 
trovert the  alleged  fact  of  relationship  to 
or  dependency  on  the  deceased,  and  also  the 
amount  of  loss  neceraarlly  sustained  by  the 
persons  for  whose  benefit  the  suit  is  brought 
by  the  administrator ;  and  a  statement  show- 
ing who  these  persons  are,  for  whose  benefit 
the  suit  Is  brought,  Is  therefore  essential  in 
stating  a  cause  of  action  under  this  section, 
at  least  where  the  plaintlfl  Is  salng  for  more 
than  nominal  damages. 

BOBBRTSON,  P.  J.  (dlssenUng).  Plaintiff 
brought  ttiis  action  In  the  circuit  court,  al- 
leging tliat  he  is  the  duly  appointed,  quali- 
fied, and  acting  administrator  of  the  estate 
of  Artbur  Johnson,  deceased,  and  that  the 
said  deceased  was  at  the  time  of  his  death 
above  the  age  of  21  years,  and  left  no  wife, 
minor  child,  or  minor  children,  natural  bom 
or  adopted,  sarvivlng  him;  that  the  defend- 
ant was  at  all  of  the  times  mentioned  in  the 
petition  a  Missouri  corporation,  engaged  in 
mining  in  Jasper  county,  Mo.;  and  that  by 
reason  of  the  negligoice  of  the  defendant  as 
therein  alleged,  the  said  Arthur  Jc^mson  re- 
celved  Injuries  of  which  he  died ;  and  prayed 
judgment  for  the  sum  of  f7,000. 

To  this  petition  the  defendant  filed  Its 
general  demurrer,  and  alleged  as  ground 
therefor  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendant  The  donurrer  was 
sustained,  and  plaintiff  refused  to  plead  fur- 
ther; whereupon  the  court  rendered  Judg- 
ment In  favor  of  the  defendant. 

Plaintiff  perfected  his  appeal  to  this  court, 
and  it  Is  necessa^  to  construe  section  6427, 
B.  8.  IWd,  with  reference  to  the  question 
as  to  whether  or  not  a  cause  of  action  vests 
in  an  administrator  tiierennder,  and,  If  ao, 
then  the  essentials  of  the  petition  based  <m 
this  section. 

As  the  demurrer  Is  general,  I  shall  under- 
take to  confine  my  consideration  of  the  pe- 
tition to  the  objections  rtiled  upon  by  the 
respondent  here,  as  disclosed  by  the  brief  fil- 
ed In  Its  behalf,  whldi  are  as  follows: 

"(1)  The  attempt  to  authorize  an  adminis- 
trator to  sue,  without  providing  the  benefi- 
ciaries for  snch  a  suit,  coupled  with  tlw  pr»> 
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Tlslon  that  the  Joxy  shall  give  damagoa  with 
tet»&us6  to  the  necessary  injury  to  surriT- 
ors  who  are  entitled  to  sue,  may  be  void  for 
uncertainty,  or  by  reason  of  the  contradic- 
tory proTlstons  which  render  the  statute  un- 
enforceable as  written. 

"(2)  There  Is  no  presuraptlon  of  injnry  to 
one  who  Is  not  spedflcally  authorized  to  sue 
for  the  death  of  another.  A  petition  is  not 
BUfflcient  which  does  not  disclose  facts  show- 
ing how  such  plaintiff  suffered  Igss  by  rea- 
son of  the  death. 

"The  Injured  surrivor  sues  through  the 
administrator  as  a  trustee  rather  than  as 
an  administrator. 

"The  use  of  the  word  'surrlvlng'  in  section 
6427  to  qualify  'parties  who  may  be  entitled 
to  sue'  Is  inconsistent  with  the  Idea  that  a 
cause  of  action  is  given  to  the  general  es- 
tate of  the  deceased. 

"A.  recovery  in  behalf  of  the  general  es- 
tate of  deceased  would  Inure  to  the  benefit 
of  creditors.  The  word  'survivor*  would  not 
Include  creditors." 

At  common  law  "the  death  of  a  human 
being  could  not  be  complained  of  as  an  In- 
Jury."  This  condition  brought  forth  the 
adoption  In  EAigland  In  1846  of  what  is  com- 
monly known  as  "Lord  Campbell's  Act,"  un- 
der the  title  of  "An  act  for  compensating  the 
families  of  persons  killed  by  accident"  It 
provided  that  the  action  should  be  brought 
in  the  name  of  the  executor  or  administrator 
of  the  deceased,  and  for  the  wife,  husband, 
parent,  and  cfaUd  of  the  deceased;  the  Jury 
to  find  and  direct  the  distribution  of  the  re- 
covery. In  1864  there  was  an  amendment  of 
tbis  act,  authorizing  the  beneficiaries  to 
bring  the  action,  when  there  was  no  execu- 
tor or  administrator  to  sue.  It  appears  that 
the  holding  has  been,  under  that  act,  that 
a  new  cause  of  action  is  created,  and  other- 
wise it  Is  materially  different  from  our  Dam- 
age Act 

It  has  ottm  been  stated  by  the  courts  of 
thla  country  that  Lord  Campbell's  Act  Is  the 
initiative  of  this  class  of  legislation  and 
the  suggestion  for  all  subsequent  acts  of  a 
similar  nature;  but,  however  that  may  be, 
the  sections  of  the  Hiasonri  statute  out  of 
which  the  present  sections  5425,  5426,  and 
5427  evolved  were  first  adopted  In  1865  un- 
der the  title  of  "An  act  for  the  better  secur- 
ity of  life,  property  and  character,"  beii« 
sections  2,  8.  and  4  (B.  S.  1866,  pp.  647.  648, 
649).  Sections  6426  and  S427  are  In  the  ex- 
act language  of  sections  3  and  4  of  the  origi- 
nal act,  except  that  in  section  5427  (original- 
ly section  4)  the  reference  to  the  preceding 
aectiims  has  been  changed  to  conform  to  the 
present  section  numbtts,  and  the  amount 
of  recovery  allowed  has  beea  enlarged  from 
$5,000  to  110,000.  - 

Section  2,  now  section  5425,  when  first  ^- 
acted,  allowed  recovery  as  follows:  "Hirst 
by  the  husband  or  wife  of  the  deceased ;  or, 
second.  If  there  be  no  husband  or  wife^  or 


be  or  she  falls  to  sue  within  six  months  aft- 
er such  death,  ttken  by  the  minor  child  or 
childrm  of  the  deceased;  or,  third,  If  such 
deceased  be  a  minor  and  unmarried,  theo.  by 
the  fotber  and  motirn,  who  may  join  In  the 
suit  and  each  shall  have  an  equal  Interest 
in  the  Judgment;  or,  if  either  of  them  be 
dead,  then  by  the  survivor." 

In  1885  (Session  Laws  1885,  pp.  153,  154) 
the  L^islature  amended  the  second  section 
so  as  to  Include  legally  adopted  children.  In 
1906  (Session  Laws  1905,  pp.  135-137)  the 
second  section  of  the  act  (section  5425)  was 
amended  by  adding  thereto  the  fourth  sub- 
division, giving  the  right  of  recovery  to 
the  administrator  or.  executor  of  the  deceas- 
ed, when  the  individuals  named  In  the  first 
three  subdivisions  do  not  exist  and  provid- 
ing that  "the  amount  recovered  shall  be  dis- 
tributed according  to  the  laVs  of  descoit" 
No  cliange  was  made  at  that  time  In  the 
fourth  section  of  the  act  now  section  5427, 
and  It  was  thereafter  held,  in  the  case  of 
Crohn  v.  Kansas  City  Home  Telephone  Co., 
131  Mo.  App.  313,  100  S.  W.  1068,  that  as 
it  referred  to  the  old  section  as  it  read  be- 
fore the  amendment  of  1905  no  suit  could  be 
maintained  thereunder  by  the  administrator. 
The  Legislature,  in  1907,  re-enacted  the 
fourth  section  with  appropriate  reference  to 
the  second  section,  thereby  connecting  th^ 
as  they  now  stand. 

That  an  action  based  on  these  provisions 
of  our  statute  is  not  a  new  cause,  but  a 
transmitted  one,  appears  to  be  settled  In  this 
state.  Proctor  v.  Hannibal  &  St  Joe  R.  Co., 
64  Mo.  112,  121;  White  T.  Maxcy,  64  Mo. 
552,  558;  Gray  v.  McDonald,  104  Mo.  303, 
311,  16  S.  W.  398;  Hennessy  v.  Bavarian 
Brewing  Co.,  145  Mo.  104,  112,  46  S.  W.  966, 
41  L.  B.  A.  385,  68  Am.  St  Bep.  654;  Strott- 
man  v.  Ballroad.  211  Mo.  227,  256,  lOe  S. 
W.  760. 

,  It  will  be  observed  that  section  5427  pro- 
vides that  the  damages  accruing  under  sec- 
tion 6426  "shall  be  sued  for  and  recovered 
by  the  same  parties  and  in  the  same  man- 
ner as  provided  in  section  54^,"  and  that 
the  damages  shall  be  ascertained  "with  ref- 
erence to  the  necessary  Injury  resulting  from 
such  death,  to  the  Burvlving  parties  who 
may  be  oititlad  to  ane,"  bo  that  it  becomes 
necessary  to  consider  section  6425  with  ref- 
erence to  who  are  the  surviving  parties  des- 
ignated tlier^  as  being  entitled  to  maintain 
the  suit  It  will  he  seen  that  there  ore  four 
classeB,  three  of  which  are  the  Immediate, 
d^Tendoit  relatives  of  the  deceased,  and  the 
fttnrth  la  the  administrator  or  executor,  in 
the  event  of  the  atmoice  of  the  three  pre- 
viously mentioned  classes.  Looking  at  the 
sections  from  this  position,  the  question  first 
arises  as  to  whether  or  not  an  administrator 
or  an  executor  is  a  "snrviving  party,"  with- 
in the  meaning  of  that  term  as  used  in  sec- 
tion 6427,  and  in  this  connection  It  Is  ob- 
served that  the  expression  "to  the  surviv- 
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ing  parties**  Is  not  nnquallfled,  nor  to  be 
taken  in  the  ordinary  and  osnally  accepted 
a[4>Ucation  of  that  expression,  but  it  Is  mod- 
ified by  the  words,  "who  may  be  entitled  to 
sne^"  thus  demonstrating,  I  think,  that  when 
administrators  and  executors  were  desig- 
nated as  parties  who  were  entitled  to  sue 
that  then  they  were,  within  the  meaning  of 
section  5427,  "surviving  parties,"  as  they 
ai^  under  section  &42S,  entitled  to  sue. 

If  statutes  can  be  consistently  reconcil- 
ed, such  construction  must  be  adhered  to 
as  will  give  vitality  to  every  portion  thereof, 
ind  such  as  will  not  destroy  the  legislative 
intent  It  must  be  remembered  that  after 
section  5425  had  been  amended  so  as  to  au- 
thorize administrators  and  executors  to  sue 
luider  certain  contingencies,  and  after  the 
Kansas  City  Court  of  Appeals  had  held  that 
the  provlslonB  of  that  section  in  that  respect 
did  not  thereby  come  within  the  provisions 
of  section  5427,  It  was  amended  by  the  Leg- 
islature, as  at)ove  pointed  out,  with  the  evi- 
dent Intent  and  purpose  of  extending  the 
right  theretofore  transmitted  to  certain  par- 
ties to  the  executors  and  administrators.  If 
the  parties  motioned  in  the  first  three  pro- 
Tidons  of  section  5425  did  not  exist  This 
coDstruction  gives  section  6427  a  meaning 
irhich,  in  the  case  now  befbre  ns,  would  be 
eqnlTalent  to  saying  that  the  administrator 
or  executor,  as  the  representative  of  the  es- 
tate of  the  deceased,  and  flie  p^son  to  whom 
is  transmitted  t£e  canse  of  action  deceased 
would  have  had  If  he  had  survived,  should 
be  given  mkA  damage,  not  exceediii«  $10,- 
OOlk  as  tlie  Jury  might  deem  fair  and  Just 
with  refteenoe  to  the  necessary  injury  re- 
ralting  from  sndi  death  to  the  administra- 
tor or  enentor  as  snch  rqnresentatlTew  The 
tdndnlstnitor  or  executor  is  the  legal  repre- 
MBUtlve  of  the  estate  the  deceased,  and 
ttw  damages  are  not  allowed  to  him  person- 
ally, bat  to  blm  officially  as  sacfa  administra- 
tor or  executor.  The  salt  Is  authorized  to  be 
bron^t  by  him  In  his  official  capadty  as  a 
repcesoitntive  of  the  ertat^  and  the  damages 
accme  to  him  reastm  of  the  statute  and 
the  podtifMi  he  holds.  The  laws  govomlng 
the  administration  of  estates  make  it  his 
light  and  duty  to  reduce  to  his  possession 
Oe  personal  property  and  assets  of  the  de- 
cedent's estate  InclDdli^,  In  this  Instance, 
ttie  value  of  the  ri^t  of  action  transmitted 
le  him  yij  virtoe  of  the  statute.  Jacksonville 
EL  Col  T.  Bowden.  64  Fla.  461.  45  Soutli.  7SS, 
15  L  K.  A.  (N.  S.)  451. 

In  construing  the  effect  of  the  amendment 
which  added  the  word  "administrator"  to 
the  Damage  Act,  I  think  It  is  important  not 
to  orerlook  the  &ct  that  the  first  three  sut>- 
divlslfms  of  the  second  section  entirely  ex- 
hanst  0ie  legal  d^ndent  classes;  and  I 
think  the  Legislature  intended  exactly  what 
It  said.  In  view  of  the  construction  of  the 
Snprane  Ooort  of  this  state  that  the  cause 
of  action  theretofore  created  was  a  trans- 


mitted cause,  that  the  cause  of  action  which 
might  have  been  maintained  by  the  deceased, 
in  the  event  he  had  lived,  should  be  trans- 
mitted to  the  administrator  of  his  estate, 
and  tliat  the  administrator  should  recover 
damages,  as  stated  in  the  case  of  Illinois 
Central  Railroad  Co,  v.  Barron,  72  U.  S.  (5 
Wall.)  106,  18  Ia  Ed.  591,  taking  into  con- 
sideration all  of  the  drcumstances  attending 
the  death,  the  relations  between  the  deceas- 
ed and  his  next  of  kin,  the  amount  of  his 
property,  the  character  of  his  business,  and 
the  prospect  of  increase  of  wealth  likely  to 
accrue  to  a  man  of  his  age  with  the  business 
and  means  which  he  had,  and  also  that  there 
was  a  probability  and  the  chance  of  business 
that  the  deceased's  estate  might  have  de- 
creased, rather  than  have  Increased,  and  that 
consideration  should  be  given  to  the  possi- 
bility and  also  the  probability  that  the  de- 
ceased might  marry,  and  his  proi>erty  de- 
scend into  another  channel 

The  majority  opinion  in  this  case,  in  ray 
Judgment,  partially  recognizes  the  theory  for 
which  I  contend  in  the  construction  of  this 
statute  and  partially  r^iudlates  It  Their 
opinion  holds,  as  I  understand  it  that  the 
administrator  sues  In  the  nature  of  a  trus- 
tee of  an  express  trust,  representing  certain 
descendants  of  the  deceased,  and  limiting,  in 
my  opinion,  the  intent  and  purpose  of  the 
statute,  and  reading  therein  that  the  admin- 
istrator does  not  represent  the  estate  of  the 
deceased,  as  Is  provided  for  and  contemplat- 
ed nnder  the  gen^l  administration  act,  and 
segregates  and  eliminates  certain  kin  of  the 
deceased  who,  with  those  they  Indndet  "bKn 
no  legal  claim  directly  against  the  deceased, 
had  he  sorviTed.  The  first  three  subdivisions 
exhaost  the  raitire  clasti  of  relatives  who 
have  any  direct,  legal  claim  on  a  deceased, 
and  all  others  can  l^lly  derive  a  pecuniary 
benefit  from  the  life  of  the  party,  during  his 
llf^  by  reason  of  some  voluntary  act  on  his 
part,  and  after  his  death  such  parties  can 
establish  no  legal  claim  on  account  of  an  ac- 
tion transmitted,  except  by  virtue  of  the 
laws  of  descent  end  distribution  worked  out 
nnder  Che  laws  of  administration. 

In  the  first  three  snbdivisbms  of  sectlon^ 
5425  certain  persons  are  designated  who  may 
bring  the  suit  in  their  own  behalf,  but  when 
we  consider  the  fourth  subdivision  we  Und 
that  the  right  of  action,  when  the  three  pre- 
vious classes  are  eliminated,  vests  In  the  ad- 
ministrator or  executor;  and  since,  imdei' 
the  statute,  the  administrator  and  executoi 
can  only  represent  the  estate  of  the  deceased, 
that  being  their  sole  duty  under  the  admin- 
istration laws,  I  think  it  would  result  prac- 
tically In  a  judicial  repeal  of  the  fourth 
subdivision  of  that  section  to  construe  it  a& 
meaning  that  the  action  cannot  be  maintain- 
ed for  the  benefit  of  the  estate.  The  ma- 
jority opinions  hold  that  under  certain  pos- 
sible contingencies  a  cause  of  action  may  t>e 
vested  in  an  administrator  for  the  benefit  of 
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iDdiTidoals  not  named  in  the  second  section. 

Entertaining  the  views  as  above  expressed 
It  necessarily  follows  that  I  am  of  the  opin- 
ion that  it  ia  not  essential  in  a  cause  of  ac- 
tion of  the  character  InvoWed  here,  any  more 
than  It  is  necessary  in  any  action  by  an  ad- 
ministrator for  the  benefit  of  the  estate,  to 
allege  the  names  of  the  beneficiaries.  I 
think  the  petition  in  this  case  states  a  cause 
of  action,  and  that  the  Judgment  of  the  cir- 
cuit court  should  be  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  ita 
judgment  and  to  overrule  the  defendant's 
demurrer. 

In  my  opinion  the  case  of  Murphy  v.  Bail- 
road,  228  Mo.  S6,  87,  128  S.  W.  481,  concedes 
the  constmctloQ  of  tills  section  of  our  stat- 
ute to  the  effect  tiiat  the  cause  of  action  sur- 
vives to  the  administrator  as  the  representa- 
tive of  the  estate  of  the  deceased  nnder  the 
conditions  existing  In  this  case,  because  the 
opinion  la  that  case,  although  an  action  un- 
der the  second  section  of  our  Damage  Act, 
discusses  the  question  as  to  whether  or  not 
the  said  section  is  entirely  penal  or  partially 
penal  and  partially  compensatory ;  and 
Jndga  Lamm  assumes.  I  think,  that  the  sec- 
ond section  contemplates  an  elemmt  of  com- 
poisation  which  is  transmitted  to  the  admin- 
istrator, wherein  he  states  that  "then  the 
Jnry  had  the  foots  before  them  from  which 
they  could  reasonably  Infer  the  worth  of 
the  man  as  a  citizen,"  which  Is  contrary  to 
the  theory  on  which  the  majority  opinions 
proceed  in  the  case  at  bar.  The  Murphy 
Case  was  an  action  by  an  administrator; 
and,  Willie  It  is  true  in  that  case  the  deceas- 
ed left  an  adult  son  surviving,  there  was  no 
notice  talcen  of  that  fact,  and  the  conrt  in 
approving  the  above  statement  necessarily 
presupposed  that  the  cause  of  action  vested  In 
the  administrator  as  such,  and  not  by  reason 
or  by  vlrtne  of  the  survival  of  any  designat- 
ed relative,  and  with  this  also  the  majoiity 
opinion  is  in  conflict 

In  the  case  of  Boyd  v.  Railroad,  236  Mo. 
54,  139  S.  W.  661,  It  Is  said,  in  construing 
the  second  section  of  the  Damage  Act  rela- 
tive to  the  introduction  of  testimony  con- 
cerning the  probable  pecuniary  loss  Involved 
that:  "If  the  victim  left  no  wife,  husband, 
or  child,  the  jury,  within  the  limits  of  that 
discretion,  ought  to  be  permitted  to  consider 
the  tect  that  the  amount  recovered  will  go 
to  collateral  kindred  of  the  deceased,  who 
had  no  claim  upon  hla  bounty  or  support" 
In  that  case  the  Supreme  Court  was  consid- 
ering the  question  of  pecuniary  loss,  and  I 
take  it  that  the  statement  of  that  court  Is 
directly  In  point  In  this  case,  and  is  Ignored 
by  the  opinions  of  the  majority  because  it 
wholly  explodes  the  theory  of  the  majority 
opinions  In  this  case  that  the  amount  wUch 
may  be  recovered  is  confined  ezcIiulTely  to 
others  than  collateral  kindred. 

I  deem  the  opinions  of  the  majority  in 
ttalB  case  contrary  to  ttie  decisionB  of  the 


Snpreme  Court  In  the  Murphy  and  Boyd  Cu- 
es, supra,  and  request  that  this  casa  be  oer- 
dfled  to  the  Snpreme  Court 


SMITH  V.  BEBBYMAN  et  aL 
(St  Louis  Court  of  Appeals.  Mlssoofj. 
April  8,  1918.) 

1.  Mamdauub  (S  177*)— Awabd  of  Damages. 

Bev.  St  1909,  {  2551,  provides  that  in 
cdse  a  verdict  be  found  for  tbe  person  sulnc 
out  a  writ  of  mandamuB,  or  judgment  be  given 
for  him  on  demurrer,  or  by  ml  dicit,  or  for 
want  of  replication  or  other  pleading,  he  shall 
recover  bis  damages  and  costs,  "in  such  man- 
ner as  he  might  do  In  a  civil  action  for  a  falso 
return,"  and  the  same  may  be  levied  by  exe- 
cution. Section  2554  provides  that,  u  any 
damages  be  recovered  under  the  article  against 
any  person  making  return  to  such  writ,  be  shall 
not  be  liable  to  be  sued  In  any  other  action  for 
making  such  return;  and  secdon  2549  provides 
that  such  further  proceedings  sliall  be  had  in 
a  mandamus  proceeding,  upon  reply  or  demur- 
rer, etc.,  "and  in  such  manner  as  might  be  had 
if  the  person  suing  out  such  writ  had  brought 
a  dvil  action  for  false  return.  Held  that* 
where  the  return  was  only  cliallenged  by  a 
motion  for  Judgment  on  the  petition  and  re- 
turn, which  operated  as  a  demurrer  to  the  legal 
sufficiency  of  the  return,  damagei  could  not  be 
recovered  under  the  statute  1^  tile  person  su- 
ing out  the  writ 

[Ed.  Note.— For  other  cases,  see  MandamuSt 
Cent  Dig.  I  395;  Dec  Dig.  i  177.*1 

2.  PLBAniNO  (I  189*)— "Plea"— "Pebamho'* 
— "Dehurreb." 

A  "plea"  or  ''jpleading^  la  not  the  same  as 
a  "demarrer,"  which  impltes  mere^  a  refusal 

to  plead. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  |  400;  Dec.  Dig.  !  189* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1982-1985;  vol.  6.  pp.  6405,  6406, 
5409-«411;  vol.  8,  p.  7758.] 

S.  EUCTION  or  BBHBDIBS  (I  8*)— AZ.TBBNA- 
TIVE  ReUEDIES— NONPERFOBUANCB  OF  DUTT. 
*  One  who  resorted  to  mandamus  to  compel 
the  officers  to  discbarge  a  ministerial  official 
duty  thereby  lost  his  right  of  action  against 
them  for  fulnre  to  perforin  auch  dn^. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies.  Cent  Dig.  H  3.  4;  Dec  Dig.  |  8.*] 

Appeal  from  (3lTcnlt  Court,  Iron  County; 
E.  M.  Dearinff,  Judga 

Action  by  WllUam  A.  Snltb  against  John 
W.  Bmyman  and  others.  From  a  Judg- 
ment for  i»lalntif^  defmdants  appeaL  Re- 
versed, and  case  certified  to  the  Supreme 
Court 

Poplar  Bluff,  In  Bntler  county,  thia  state, 
is  a  dty  of  tiie  third  class.  PlaintifF,  re- 
spondent here,  filed  an  application  and  peti- 
tion in  the  office  of  the  city  clerk,  for  a  li- 
cense to  conduct  a  dramshop  in  a  building 
on  a  certain  lot  In  that  dty.  Later  the  coun- 
ty court  of  Butler  county  granted  plaintiff  a 
license  to  keep  a  dramshop.  Plaintiff  there- 
apon  paid  to  the  city  the  amount  required 
by  the  dty  ordinance  for  a  dramshop  license. 
PlaintlfTs  petition  being  presented  to  the 
dty  coundl,  that  body  refused  the  license. 

The  governing  body  of  dtlee  of  the  third 


•For  other  oasM  sm  tarns  topte  and  swUon  NUUBBB  In  Dm.  Dig.  *  Am.  Dig.  Kejr-No.  B«1m  *  Bep'r  Indezes 


Digitized  by 


Google 


SMITH  r.  BEBSTMAN 


41 


dui  !■  eompoaefl  of  the  mayor  and  memberB 
f(  tte  eoancll,  the  mayor  belns  ex  offlcio 
pnddcnt   B.  &  1909^  1  914». 

FUtiitU^  claiming  that  on  iveeratatlon  of 
Odi  Ueense  tram  tbe  county  court  and  pay- 
Mnt  ot  tbe  Ueense  tax,  he  entitled  to 
open  and  coudnct  a  saloon  In  Pctplar  Bluff, 
■Dd  that  the  dty  council  bad  no  authority 
tD  rrfose  him,  and  that  their  duty  hi  the 
prendaes  was  merely  mlnlaterlal.'on  the  re- 
fonl  of  the  dty  council  to  permit  htm  to 
opu  a  dnunshcv,  petitioned  tbe  Springfield 
Court  <tf  Appeals,  within  the  Jurtadletlon  of 
wUdi  court  BuQer  county  Is  situate,  for  a 
writ  of  mandamuB  commanding  the  coun- 
dl  to  set  aside  the  wder  refnshig  him  a  11- 
eense  to  ccmduct  a  dramshop  and  to  grant 
■a  ordw  Issuing  to  him  a  license  to  keep  a 
dramdKV  at  the  place  mtfitioned  for  a  pe- 
riod of  six  months.  An  altemattTe  writ  of 
■andamus  was  Issued  by  the  Bprlngfldd 
Coort  ot  Appeals,  directed  to  the  mayor  and 
oouxB  of  the  d^.  Tbe  mayor  and  council 
made  return  to  the  altematlTe  writ,  justify- 
big  tbdr  refusal  under  the  dty  ordinance, 
the  return  also  setting  out  that  tbe  petition 
for  the  dnunahop  did  not  purport  to  be  sign- 
ed by  two-tblrds  nmjorlty  of  the  assessed, 
tax  paying  dtliens  and  guardians  of  minors 
owning  property  In  the  square  where  the 
dramshop  was  desired,  and  that  the  relator 
had  not  brought  hlmsdf  under  tbe  proTl- 
■tons  of  the  dty  ordinances,  further  setting 
up  that  the  place  at  which  it  was  proposed 
to  open  the  dramshop  was  not  a  permanent 
building  and  that  the  dty  had  enacted  an  or- 
dnance defining  Are  limits  within  the  cor- 
poration and  that  tbe  place  selected  and  des- 
ignated by  relator  for  the  purpose  of  car- 
lylng  OD  his  proposed  dramshop  was  within 
tbese  Are  limits  and  that  the  city  council 
bad  passed  an  ordinance  ordering  tbe  re- 
moral  of  the  building  as  being  a  nuisance. 
On  tbe  cause  coming  up  for  hearing  in  the 
Springfield  Court  of  Appeals,  trial  on  the  Is- 
sno  of  fact  was  stoI^^  by  an  agreement 
that  the  relator  was  a  law  abiding,  assessed, 
tax  paying  dtlzen  of  Butler  county  but  not 
of  Poplar  Bluff;  that  his  petition  presented 
to  the  dty  council  contained  the  names  of 
two-thirds  majori^  of  the  assessed,  tax  pay- 
ing dtlzens,  Including  guardians  of  minors 
owning  property  in  the  square  where  tbe 
dramahop  license  was  desired.  This  left  the 
case  on  an  issue  of  law,  the  rdator  raising 
that  by  a  motion  for  peremptory  mandamus, 
notwithstanding  tbe  return.  The  cause  be- 
ing beard  by  tbe  Springfield  Court  of  Ap- 
peals on  the  petition,  return  and  motion  for 
Judgment  on  that  return,  the  court  made  the 
alteraatlTe  writ  final,  issuing  a  i>eremptory 
mandamus  as  prayed.  The  opinion  of  the 
Springfield  Court  of  Appeals  will  be  found 
aDd«r  the  title  State  ex  rel.  Smith  v.  Berry- 
man  et  aL.  142  Mo.  App.  373,  m  8.  W.  129. 

In  obedftenoe  to  the  command  of  the  per- 
esptory  writ  of  mandamus,  the  mayor  and 


dty  council  of  Poplar  Bluff  Issued  the  li- 
cense to  the  relator. 

By  reference  to  the  r^rart  of  the  case  of 
State  ex  rel.  Smith  t.  Berryman  et  al..  su- 
pra, it  will  be  seen  tbat  the  Springfield  Court 
of  Appeals  held,  on  the  authority  of  Cl^  of 
St  Louis  T.  Boatmen's  Ins.  &  Trust  Co^  47 
Mo.  160,  City  of  St  Charles  v.  Eisner,  1S> 
Mo.  671,  66  S.  W.  SSa,  and  other  authorltleB 
dted,  that  the  sections  of  the  dty  ordinances 
relied  upon  by  respondent  were  in  conflict 
with  section  9258,  B.  8.  1909,  which  pre- 
scrlbte  the  powers  of  the  dty  coundl  of 
dties  of  the  third  dasa,  and  tiiat  when  the 
county  court  had  issued  the  license  and  re- 
lator had  tendered  the  license  fee,  it  was  the 
duty  of  tbe  dty  coundl  to  issue  the  license; 
that  that  body  bad  no  power  to  deny  or*  re- 
fuse it  and  that  its  duty  in  connection  with 
the  mattw  was  purdy  ministerial  and  not 
JndldaL 

On  the  conclusion  of  proceedings  under 
and  inddent  to  the  mandamus,  the  relator 
in  that  proceeding  commenced  the  present 
action  against  the  mayor  and  dty  council 
of  Poplar  Bluff.  Charging  that  the  acts  of 
the  mayor  and  council,  in  refusing  the  li- 
cense, were  unlawful  and  oppressive  and 
that  by  reason  of  plaintiff  bdng  required  to 
resort  to  the  mandamus  proceeding  to  com- 
pel performance  of  a  ministerial  duty,  he 
had  been  forced  to  pay  and  to  obligate  him- 
self to  pay,  and  that  be  did  pay  and  obli- 
gate himself  to  pay,  large  sums  of  money  to 
attorneys  for  their  services  In  and  about  tbe 
prosecution  of  the  mandamus  proceeding; 
tbat  be  was  compelled  to  pay  and  did  pay 
large  sums  of  money  In  bis  own  traveling  ex- 
penses as  wdl  as  those  of  his  attorneys  In 
looking  after  and  prosecuting  those  proceed- 
ings; that  he  was  compelled  to  pay  and  did 
pay,  large  sums  of  money  for  stenographer's 
fees  for  services  In  preparing  papers  and 
briefs  and  other  documents  to  be  used  In  the 
prosecution  of  those  proceedings,  and  to  pay 
large  sums  for  telephone  messages  and  tele- 
grams In  and  about  the  prosecution  of  that 
proceeding,  and  to  pay  docket  fees  and  other 
court  costs,  and  to  pay  large  sums  for  the 
printing  of  briefs,  records  and  other  docu- 
ments to  be  used  In  and  about  the  prosecu- 
tion of  the  mandamus,  and  had  paid  out 
large  sums  of  money  for  express  charges  on 
briefs  and  other  documents  and  was  com- 
pelled to  pay  and  did  pay  large  sums  of  money 
to  various  persona  for  clerical  work  In  pre* 
paring  records  and  documents,  and  that  he 
was  greatly  damaged  In  his  business  and 
reputation  as  a  dramshop  keeper,  and  that 
he  lost  large  sums  of  money  by  reason  of 
loss  of  patronage,  in  this  as  well  as  other 
dramshops  owned  by  plaintiff,  which  loss.  It 
Is  averred,  was  occasioned  by  his  having  to 
resort  to  legal  process  to  compel  tbe  per- 
formance of  the  duties  of  defendants  as  may- 
or and  members  of  the  dty  coundl,  as  before 
set  forth,  all  of  which  itenu  of  expense  and 
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damage  were,  as  be  alleges.  In  tbe  sam  of 
$5,000,  and  all  occasioned  by  the  unlawful, 
Illegal  and  oppressive  acta  of  defendants,  as 
mayor  and  members  of  the  city  council, 
plaintiff  prays  Judgment  for  this  amount  as 
also  for  the  further  sum  of  $10,000,  as  puni- 
tive or  exemplary  damages,  and  for  his 
costs. 

It  U  as  well  to  notice  here  that  there  was 
a  motion  to  strike  out  portions  of  the  pe- 
tition, which  was  overruled,  defendants  ex- 
cepting. Filing  an  answer,  defendants,  after 
a  general  denial,  pleading  that  there  was  a 
misjoinder  of  defendants  and  nonjoinder  of 
parties  defendant;  ttiat  the  mayor,  Jolm  W. 
Berryman,  was  not  a  proper  party  to  the 
suit;  that  the  councilmen  had  acted  in  good 
faith  in  refusing  to  grant  a  license  to  plain- 
tiff for  the  reason  that  at  the  time  of  his  ap- 
plication there  was  a  bill  pending  before 
the  council  to  condemn  the  building.  It  Is 
further  set  up  in  the  answer  that  plaintiff  Is 
precluded  and  estopped  from  claiming  any 
damages  by  reason  of  the  mandamus  pro- 
ceeding instituted  and  prosecuted  by  him  to 
a  final  determination  In  the  Spilngfleld  Court 
of  Appeals,  which  Judgment  in  the  manda- 
mus proceeding  is  pleaded  in  bar  of  all 
claims  for  damages  on  the  part  of  plaintiff. 

A  reply  in  the  nature  of  a  general  denial 
was  filed  to  this  answer. 

At  the  trial  plaintiff  abandoned  his  claim 
for  punitive  damage,  the  evidence  introduc- 
ed by  plaintiff,  aside  from  putting  In  evi- 
dence the  mandamus  proceedings,  being  con- 
fined to  the  reasonable  value  of  the  expend- 
itures mentioned,  all  testimony  as  to  these 
Items  of  damage  being  Introduced  over  the 
objection  of  defendants  that  none  of  them 
were  proper  items  of  damage  in  this  proceed- 
ing, and  under  the  objection  of  defendants 
to  any  evidence  on  the  ground  that  the  pe- 
tition did  not  state  any  cause  of  actioa 

At  the  conclusion  of  the  introduction  of 
evidence  in  chief  by  plaintiff,  defendants  In- 
terposed a  demurrer  to  the  effect  that  under 
the  law  and  evidence  plaintiff  could  not  re- 
cover and  the  verdict  of  the  Jury  must  t>e 
for  defendants.  This  was  overruled,  defend- 
ants excepting.  Defendants  introduced  evi- 
dence tending  to  cut  down  the  value  of  the 
services  of  the  attorney  and  the.  reasonable- 
ness of  the  expenditures. 

At  the  conclusion  of  the  testimony  In  the 
case,  defendants  again  demurred,  or,  more 
accurately,  asked  an  iostmctloD  In  ttie  na- 
ture of  a  demurrer  to  the  evidence. 

At  the  instance  of  plaintiff  the  court  In- 
structed the  Jury  that  under  the  pleadings 
and  evidence  they  should  find  for  plaintiff 
and  assess  his  damages  at  such  sum  as  they 
might  find  from  the  evidence  would  fairly 
compensate  him  for  a  reasonable  attorney's 
fee,  not  exceeding  the  mm  of  $300,  the  print- 
ing of  briefs  and  express  thereon,  not  to  ex- 
ceed in  any  event  the  sum  of  $27.80,  railroad 
fare  expended  by  his  attorney,  not  exceeding 
the  Bum  of  $6,  the  ei^ieiiae  of  procuring  a 


cntifled  copy  of  a  pap«r  offered  In  erldence, 
not  exceeding  $1.25,  in  all  not  exceeding 
$336.05,  and  that  in  determining  for  what 
items  the  Jury  would  allow  damages  to  plain- 
tiff, they  should  allow  only  such  items  of 
expense  above  mentioned  as  they  mi^t  find 
and  believe  were  necessarily  and  properly 
expended  or  incurred  by  plaintiff  in  and 
aboat  the  prosecution  of  the  mandamus  pro- 
ceeding in'  the  Springfield  Court  of  Appeals 
for  the  purpose  of  compelling  defendant  to 
issue  to  plaintiff  a  license  to  ke^  a  dram- 
shop on  a  lot  designated. 

At  the  Instance  of  defendants  the  court 
instructed  the  Jury  that  in  allowing  plain- 
tiff any  of  these  items,  they  were  not  bound 
by  the  testimony  as  to  the  amount  alleged 
to  have  t>een  paid  by  plaintiff  or  as  to  the 
reasonableness  of  the  amounts  as  testified  to, 
but  were  to  allow  such  amount  as  they  be- 
lieved to  he  reasonable  under  all  the  drcum- 
stances. 

Defendants  also  asked  the  court  to  instruct 
the  Jury  that  they  could  not  allow  anything 
to  plaintiff  on  account  of  attorney's  fee  or 
for  printing  briefs  in  the  mandamus  case. 

The  court  refusing  to  so  instruct,  defend- 
ants excepted. 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff  for  $150,  Judgment  following  for 
this  amount  and  for  coats.  Defendants  in- 
terposed a  motion  for  new  trial  as  well  as  in 
arrest,  the  latter  on  the  ground  that  the  peti- 
tion in  the  case  did  not  state  any  cause  of 
action,  and  on  the  further  ground  that  the 
record  is  erroneous  on  its  face.  Those  mo- 
tions being  overruled,  savii^  exceptions  to 
that  action,  defendants  perfected  their  ap- 
peal  to  this  court 

David  Hill,  of  Poplar  Bluff,  for  appelkuits. 
N.  A.  Mosley,  of  Bloomfield,  and  B.  A.  Qntn, 
of  Poplar  Blnff,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  t&etii 
as  above).  [1]  The  most  carefully  contfder- 
ed  opinion  in  connection  with  mandamus  that 
we  have  found  in  the  reiurts  of  any  of  our 
appellate  courts,  is  an  opinion  by  Judge 
Lewis,  speaking  for  this  court,  in  State  «t 
rel.  Alexander  v.  Ryan,  2  Mo.  App.  303. 
That  opinion  was  concurred  In  by  Judge 
Thomas  T.  Gantt,  then  a  member  of  this 
court,  the  other  member,  Judge  Bakewell, 
not  sitting.  Our  statute  relating  to  manda- 
mus has  not  been  changed  with  respect  to 
any  matters  here  involved  from  that  In 
force  at  the  time  of  the  delivery  ot  the  oidn- 
lon  by  Judge  Lewis  In  the  Ryan  Case.  It 
will  be  noted  that  the  mandamus  here  und» 
consideration  went  off  on  a  motion  for  Jndg^ 
ment  on,  practically,  a  demurrer  to,  the  re- 
turn. That  was  the  situation  in  the  Byan 
Case,  respondent  there  filing  an  answer  In 
the  nature  of  a  return  to  the  alternative  writ 
which  had  Issued,  as  here,  to  which  relator, 
as  was  done  here,  demurred.  The  trial  court 
ovttroled  the  demurrer,  Judgment  following 
denying  the  wrU.  E^om  this  relator  ain>eal> 
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ed  to  oar  court,  where  the  acUon  of  the  trial 
court  waa  reviewed,  demurrer  sostalsed  and 
a  peremptory  writ  ordered  to  Isaue.  This 
case  Involves,  as  did  the  Ryan  Case,  a  con- 
struction of  what  is  now  section  2S51,  B.  S, 
1909.  That  B^tlon  provides  that  in  case 
a  verdict  shall  be  found  "for  the  person  su- 
ing out  such  writ,  or  Judgment  be  given  for 
him  on  demurrer,  or  by  nil  dlclt,  or  for  want 
of  a  replication  or  other  pleading,  he  shall 
recover  his  damages  and  costs,  in  sndi  man- 
ner as  he  might  do  in  a  civil  action  for  a 
false  return,  and  the  same  may  be  levied  by 
execution,  as  In  other  cases."  Here  as  there 
we  are  also  to  consider  what  is  now  section 
2554,  R.  S.  1909.  That  section  provides:  "If 
any  damages  shall  be  recovered,  by  virtue  of 
this  article,  against  any  person  making  re- 
turn to  such  wilt,  he  shall  not  be  liable  to 
be  sued  in  any  other  action  or  suit  fbr  mak- 
ing such  return." 

[2]  In  the  Ryan  Case,  after  our  court  had 
held  that  it  was  one  for  the  Issue  of  a  per- 
emptory writ  of  mandamus,  counsel  for  re- 
lator moved  for  an  assessment  of  damages. 
It  is  on  the  action  of  our  court  on  this  mo- 
tion that  the  decision  in  the  Ryan  Case,  be- 
ginning at  page  306,  2  Mo.  App.,  is  here  per- 
tinent. In  moving  for  an  assessmrat  of  dam- 
ages, counsel  for  relator  in  the  Ryan  Case 
took  the  position,  first,  that  the  damages 
provided  for  under  what  Is  now  section  2551, 
are  those  which  the  relator  bad  sustained  by 
reason  of  the  official  malfeasance  or  omis- 
Bi<m  which  the  mandamus  was  intended  to 
remedy;  second,  "that  the  recovery  of  such 
damages,  In  the  contingencies  stated,  la  a 
positive  right,  which  cannot  be  qualified  or 
denied;"  and,  third,  that  the  words  "in  such 
manner  as  he  might  have  done  in  a  civU 
action  for  a  fa\Be  return,"  refer  only  to  the 
forms  or  modes  of  procedure  whereby  the 
damages  are  to  be  recovered,  and  do  not,  in 
the  least  degree,  qualify  or  limit  the  absolute 
right  of  recovery."  Judge  Lewis,  noticing 
these  contoitionB  (2  Mo.  App.  loc.  clt  307) 
says:  "A  short  review  of  the  history  of  the 
law  will  demonstrate  that  neither  of  these 
pofdtions  Is  tenable."  Noting  that  our  stat- 
ute is  a  literal  transcript  from  that  of  9 
Anne,  <±ap.  20,  Judge  Lewis  says  that  the 
statute  shortened  the  process  In  use  prior  to 
the  enactmrat  of  that  statute  by  allowing 
ft  traverse  of  the  return  and  by  allowing  the 
traverser,  upon  proof  of  Its  falsity,  to  recov- 
er bia  damages,  etc.,  "in  such  manner  as  he 
might  have  done  In  a  dvil  action  for  a  false 
return,"  that  Is.  for  the  false  return  already 
made  In  that  case,  and  shown  to  be  so.  Re- 
ferring to  this  provision  of  the  section  allow- 
ing the  relator  to  recover  his  damages  and 
costs,  **in  such  manner  as  he  might  do  in  a 
dvU  action  for  a  false  return,"  Judge  Lewis 
■ays,  referring  to  another  opinion  of  the 
eonrt  In  a  case  not  cited,  ttiat  this  dvil  ac- 
tloa  tor  a  false  return  here  referred  to,  Is  an 
action  gainst  the  defendant  for  bis  false 
return  nvaa  Qi»  alteznatlTe  writ  of  manda- 
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mu8.  "It  does  not  mean,  as  counsel's  argu- 
ment seems  to  Imply,  any  independent  com- 
mon-law proceeding  for  a  false  return,  against 
a  sheriff  or  other  officer."  That,  says  Judge 
Lewis,  has  been  the  uniform  interpretation 
In  England  ever  since  the  adoption  of  the 
statute,  as  well  as  in  the  States  of  the  Union 
wherein  the  same  statute  has  been  enacted. 
The  argument  of  the  opinion  all  through,  la 
that  the  statute  provides  for  the  recovery  of 
damages  in  like  manner  as  might  have  been 
recovered  had  the  party  suing  out  the  writ 
brought  his  civil  action  for  a  false  return. 
Referring  to  what  is  now  section  2547,  R.  S. 
1909,  which  enacts:  "When  any  writ  of  man- 
damus shall  be  Issued,  and  return  shall  be 
made  thereto,  the  person  suing  out  or  prose- 
cuting such  writ  shall  plead  to  or  traverse 
all  or  any  of  the  material  facts  contained  in 
the  return,"  Judge  Lewis  remarks  that  this 
makes  no  provision  for  a  demurrer  and  that 
all  the  benefits  of  the  statute,  "including  th^ 
summary  recovecy  of  damages,  can  apply 
only  to  an  issue  of  fact  raised  upon  the  re- 
turn. The  relator  may  demur.  But,  if  he 
does  so,  is  remitted  to  his  own  common-law 
position  as  to  damages,  etc,  and  can  claim 
nd  privU^ea  under  the  statute."  That  is 
what  occurred  here,  the  relator,  or  person 
suing  out  the  writ,  demurred  to  the  return. 
It  is  the  person  making  the  return,  not  the 
relator,  who,  under  the  provisions  of  what  is 
now  section  2648,  R.  S.  1909,  is  required  to 
reply,  take  issue  or  demur  to  the  pleading  of 
the  party  suing  out  or  prosecuting  such  writ. 
That  does  not  apply  to  the  relator,  and,  in 
point  of  fact,  here  the  relator  did  not  plead 
to  or  traverse  the  return  but  demurred  to  It, 
and,  as  said  by  Judge  Lewis,  "no  common- 
law  writer  or  lawmaker  ever  confounded  a 
'plea'  or  'pleading*  with  a  demurrer — which 
Implies,  simply,  a  refusal  to  plead."  In  the 
mandamus  case  here  Involved,  neither  by 
pleading  nor  traverse  was  the  return  chal- 
lenged, the  matter  which  might  have  been 
called  a  denial  having  been  eliminated.  It 
was  challenged,  not  as  a  false  return,  but  by 
a  motion  for  Judgment  on  the  petition  and 
return,  practically  as  on  demurrer,  as  Insuffl- 
<dent  In  law.  The  return  was  not  adjudged 
to  be  a  false  return  but  to  be  Insufficient  in 
law.  Hence,  under  the  Ryan  decision,  there 
was  no  ground  here  for  the  application  <^ 
the  statute  providing  for  the  assessment  of 
damages  In  favor  of  relator  In  the  manda- 
mus proceeding. 

After  disposing  of  that  and  holding  that 
damage  could  not  be  assessed  In  favor  of 
relator  In  the  mandamus,  the  writ  having 
been  made  peremptory.  Judge  Lewis,  speak- 
tug  for  our  court,  says  (2  Mo.  App.  loc.  clt 
810):  "It  should  now  sufficiently  appear  that 
the  damages  recoverable  under  the  statute 
are  not  on  account  of  the  injury  originally 
siutalned  by  the  person  suing  the  writ,  or 
any  Inconvenience  directly  resulting  there- 
from. Redress  for  such  injury  or  incon- 
venience must  be  sought,  if  at  all,  In  a  sep- 
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arate  actton.  It  has  been  held,  howevo*, 
tliat  the  party  Injured  by  an  official  omission 
of  a  ministerial  officer  may  hare  his  choice 
between  the  salt  for  damages  and  the  remedy 
by  mandamus;  bat  he  cannot  pursue  both. 
Kendall  r.  Stokes,  8  How.  87,  U  L.  Ed.  606. 
The  relator  here,  it  may  be  ronarked,  would 
have  UB  permit  liim  to  pursue  both  remedies 
in  the  same  proceeding" 

It  Is  to  this  part  of  the  opinion  in  State 
ex  rel.  Alexander  t.  Ryan,  supra,  that  coun- 
sel for  respondent  here,  plaintiff  below,  take 
exception,  claiming  that  it  has  been  overrul- 
ed by  later  decisions  of  oar  Supreme  Court 
and  of  the  Courts  of  Appeals,  and  that  It  ia 
against  the  weight  of  authority  outside  of 
our  state,  those  counsel  arguing  that  the 
right  of  action  for  the  damages  sustained  by 
reason  of  being  compelled  to  resort  to  man- 
damus to  compel  the  performance  of  a  min- 
isterial duty,  is  clear  and  that  such  damage 
can  be  recovered  In  an  ordinary  action ;  that 
the  right  la  a  common  law  right  Taking 
up  tills  proposition  as  to  the  decision  in  this 
case  having  been  overmled  In  principle  l>oth 
by  our  Supreme  Court,  our  own  court,  and 
by  the  Kansas  City  and  Springfield  Courts 
of  Ai^teals,  let  us  see  whether  that  is  true. 
The  case  referred  to  as  decided  by  our  Su- 
preme Court  is  tliat  of  SL  Joseph  Fire  ft  Ma- 
rine Ins.  Co.  Y.  Leland,  90  Mo.  177,  2  S.  W. 
481,  S9  Am.  Rep.  9.  An  examination  of  that 
case  falls  to  support  this  contention  of  coun- 
sel. The  facts  in  that  case  appear  to  be  that 
the  plaintiff,  holding  a  large  number  of 
bonds  Issued  by  a  county  in  the  state  of  Kan- 
sas, had  applied  to  the  board  of  commission- 
ers of  that  county  to  levy  and  cause  to  be 
collected  on  the  property  in  the  county  sub- 
ject to  tazatlott,  a  tax  sufficient  to  meet  and 
pay  off  tbe  interest  coupons  of  the  bonds  as 
Uuy  matured.  It  was  claimed  that  tbe  de- 
fendants had  not  only  tailed  to  discharge 
that  duty,  which,  it  Is  averred,  was  a  minis- 
terial one,  but  bad  conspired  wltb  the  other 
members  of  tba  board  and  other  citizens  of 
the  county  to  cheat  and  defraud  plalntlfl 
out  of  the  interest  accruing  and  to  accme 
on  the  bonds,  and  for  many  years  bad  pre- 
vented tbe  board  from  levying  and  causing 
to  be  collected  any  tax  or  money  to  pay  tbe 
Interest  on  the  bonds;  that  plaintiff  institn^ 
ed  suits  on  interest  coupons  of  tbe  bonds 
and  recovered  judgment  in  the  United  States 
Circuit  Court  for  the  proper  district;  that 
that  court,  by  Its  peremptory  writ  of  manda- 
mus, commanded  the  brard  and  each  mem- 
ber thereof  to  levy  a  tax  on  all  property  in 
the  county  subject  to  taxation  for  the  pur- 
pose of  paying  the  Jud^ents,  but  that  the 
defendant,  for  the  purpose  of  carrying  out 
the  conspiracy  and  In  order  to  cheat  and  de- 
fraud plaintiff,  refused  to  obey  the  manda- 
mus and  Induced  other  members  of  the  board 
tu  disobey  the  writ,  and  liad  conspired  with 
oihers  and  ](4ned  with  them  in  declaring 
that  th^  oBw&e  would  obey  tbe  writ  of  man- 


damus and  would  never  Issue  tbe  bonds. 
Damages  were  asked  against  this  defendant, 
who  was  found  In  this  state,  for  Ms  personal 
acts,  his  acts  done  In  pursuance  of  a  con- 
spiracy between  him  and  others  to  defraud 
plaintiff.  That  is  no  authority  one  way  or 
the  other  for  the  position  here  taken  by  coun- 
sel for  respondrait  and  is  In  no  sense  a  par- 
allel case. 

Our  court  In  State  ex  rel.  Wheeler  v.  Ad- 
ams, 101  Mo.  App.  468,  74  S.  W.  497,  sus- 
tained an  action  against  the  county  treasurer 
after  he  bad  been  directed  by  mandamus  to 
pay  certain  warrants,  but  that  action  was 
In  no  sense  an  action  such  as  the  one  at  bar. 
It  was  an  action  under  the  statute  for  the 
penalty  of  the  bond  and  for  damages  accru- 
ing under  It;  In  the  nature  of  a  penal  ac- 
tion. There  are  some  general  expressions  In 
that  opinion  that  tend  to  give  color  to  the 
claim  now  made  by  plaintiffs,  respondents 
here,  but  the  point  was  not  before  our  court 
in  that  case,  as  to  whether,  having  brought 
his  action  for  mandamus,  tbe  relator  in  that 
could  maintain  a  separate  action  and  a  dis- 
tinct action  for  damages  accrued  by  reason 
of  the  mandamus.  That  point  was  not  de- 
cided and  whatever  is  there  said  about  1^  is 
not  within  the  scope  of  the  decision. 

The  same  may  be  said  of  Steadley  r.  Stuck- 
ey,  113  Mo.  App.  582,  87  S.  W.  1014,  a  deci- 
sion by  the  Kansas  C&ty  Court  of  Appeals. 
There,  it  Is  true,  tbe  Kansas  City  Court  ot 
Api>eal8  says,  that  being  a  ministerial  duty 
which  the  defendant  had  left  unperformed, 
be  must  render  compensation  to  those  whom 
he  bad  injured  by  bis  failure  to  perform  It^ 
but  it  is  not  there  decided  that  two  separate 
actions,  one  by  mandamus,  (be  other  for 
damages  for  ftUlure  to  perform  a  ministerial 
act,  can  be  maintained.  There  la  no  dlscua*  , 
sion  and  no  point  made  there  on  any  sndi 
propoflitlon. 

These  are  all  the  cases  from  our  own  courts 
to  ^icb  we  are  refared,  except  a  ded^n 
by  tbe  ^;aingfield  Court  of  Appeals^  Gardner 
V.  Oas  ft  Btectric  Co^  154  Mo.  App.  «66,  135 
S.  W.  1023,  In  which,  it  Is  true,  it  Is  held  by 
that  court  that  a  relator  in  a  mandamus  pro- 
ceeding had  a  right  to  limit  his  prayer  ftar 
relief  to  tlie  issuing  of  the  peremptory  writ 
and  did  not  thereby  lose  bis  right  to  instltnte 
an  Independent  proceeding  to  recover  the 
damages  sustained  by  reason  of  having  been 
put  to  mandamus  to  establish  bis  right  and 
compel  performance.  The  only  authority  cit- 
ed in  support  of  this  propositioo  by  the 
Springfield  Court  of  Appeals  Is  People  ex  ret 
Goring  V.  Wapplngers  Falls,  161  N.  Y.  386, 
46  N.  El  852.  An  examination  of  that  case 
falls  to  sustain  the  proEnsltlon.  The  facts 
in  this  New  York  case  do  not  bring  It  with- 
in this.  The  only  relevant  matter  Is  the 
statement  that  the  relator  in  the  mandamus 
proceeding,  under  the  New  York  law,  would 
have  been  ^titled,  if  he  had  so  elected  at  the 
time  be  obtained  his  final  order,  to  an  award 
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«f  Us  dunagM  acmlnst  tlw  defendant  and 
tbat  ha  ahonld  not  be  drlTen  to  a  aeoond  ao> 
tlon  to  recorer  his  dajnagea.  Be  bad  neg- 
lected to  baTe  bis  damages  aaaeaaea  wbok 
tbe  mandaimu  was  dispoaed  of  In  tbe  lowu 
court,  bat  oa  mrailtng  in  tbe  aM>ellate 
court  and  on  tbe  eanaa  going  back  to  tbe 
trial  court,  be  a^ed  for  assessment  of 
damages.  The  lower  court  denied  this,  be- 
cause made  too  latek  Be  appealed  from  this 
and  the  Court  of  Appeals,  rererstng  the 
trial  court,  bdd  that  tbe  failure  to  bare  dam- 
ages .assesaed  when  ttie  mandamus  was 
awarded,  bad  not  deprived  relator  of  his 
right  to  an  aapoBSinent  of  them  In  the  manda- 
^  mas  proceeding,  because,  under  and  In  con- 
*  aequoioe  of  a  stipulation  tbat  had  been  en- 
twed  Into,  It  bad  beui  agreed  that  the  assess- 
mnt  of  damages  should  be  postponed  until 
the  cause  bad  been  determined  by  the  appe- 
late court  There  Is  nothing  In  that  decision 
that  holds  that  baring  resorted  to  manda- 
mus for  tbe  redress  of  his  grievance  and  neg- 
lected to  apiOy  for  and  have  damages  assess- 
ed, the  rdator  could  subsequently  maintain 
an  action  agatnat  respond^t  for  damages 
suffered  in  consequenoe  of  a  refnaal  to  per- 
form a  ministerial  act 

In  Steadl^  v.  atoAt^,  supra,  an  action 
against  defendant  for  damages  Incurred  In 
having  been  driven  to  enforce  the  perform- 
ance of  a  ministerial  duty,  no  itoint  was 
raised  or  in  dedstmi  as  to  whether  two  ao- 
ttons  would  Ue.  All  tbat  can  be  said  of  it, 
Is  that  the  Kansas  City  Oourt  of  Appeals  did 
sustain  the  actlm  for  damages.  While  it 
may  be  argued  from  the  fact  that  the  court 
leoognlaed  the  action  as  one  to  be  d^er^ 
mined.  U  la  not  decisive  of  ths  p<dnt,  and  la 
not  an  ad]udicatl<m  oi  it 

These  are  the  decisions  of  our  own  courts 
to  which  we  are  referred. 

We  are  referred  by  counsel  tor  respondent 
to  Amy  V.  Supervisors.  11  WalL  186^  20  h. 
Ed.  101,  as  sustaining  their  contention  that 
they  could  resort  to  both  remedies.  Beading 
that  case  flUls  to  sustoln  this  contenti<m. 
There  it  is  said,  at  page  188  of  11  WalL  (20 
I..  Hd.  101),  tbat  tbe  rule  is  weU  settled  that 
where  the  law  requires  abs<autely  a  ministe- 
rial act  to  be  done  by  a  public  oflBoor  and  he 
neglecto  or  refuses  to  do  such  act,  he  may  be 
compelled  to  respond  In  damages  to  tbe  ex- 
tent of  the  Injury  arising  from  his  conduct 
That  is  far  from  holding  that  one  may  have 
both  remedlea. 

We  are  also  x^ierred  to  Orlder  v.  Tally* 
77  Ala.  422.  M  Am.  Bep.  66.  That  case  la 
voy  like  Bt  Joa^  Fire  ft  Marine  Ins.  Oo. 
T.  ZiBland,  aiqwa,  a  suit  ft>r  damages  for  tall* 
ure  to  obey  an  order  issued  In  a  mandamus 
proceeding  and  like  State  ex  reL  Wheeler 
T.  Adams,  supra.  It  Is  an  action  on  an  irfB- 
dal  bond. 

So  that  save  the  decision  In  Gardner  v. 
Gas  ft  ^eetrle  Co.,  supra,  tt  Is  nowhere  de- 
dded  that  me  can  have  both  actions,  that  is, 
mandamuB  against  the  ministerial,  offlcor 


compelling  him  to  perform  his  duty  and  Hun 
a  common  law  action  against  him  for  hav- 
ing fidled  to  perform  that  duty.  Tbe  author- 
ity for  the  proposition  announced  through 
our  oourt  by  Judge  Lewis  In  tbe  Byan  Case, 
that  one  baa  the  choice  of  the  remedies,  but 
tbat  selecting  ime  he  cannot  resort  to  an- 
other, is  tbe  very  great  authority  of  the  Su- 
preme Oourt  of  the  United  Stotes  in  Kendall 
V.  Stokes.  3  How.  67,  11  U  Bd.  D06.  There 
2tr.  Chief  Justice  Taney,  peaking  for  all  the 
monbers  of  tbe  Siynreme  Oourt,  exc^t  Ur. 
Justice  MdJean,  at  page  100 'of  8  How.  (11 
L.  Bd.  000),  says:  "The  plaintUCs  show  tbat 
they  have  sued  for  and  recovered  In  the 
mandamus  suit  tbe  full  amount  of  the  award ; 
and  having  recovered  the  debt  they  now 
bring  anothw  suit  upon  the  same  cause  of 
action,  because  In  the  tmmex  one  they  could 
not  recorer  danu^ies  tot  the  detoitlon  of  the 
money.  Tbe  law  does  not  pandt  a  party  to 
be  tvrice  harassed  for  the  same  cause  of  ac- 
tion ;  nor  suffer  a  plaintiff  to  proceed  In  one 
suit  to  recover  the  principal  sum  of  money, 
and  then  support  another  to  recover  damages 
for  the  detentlfm.*'  Quoting  from  Lord 
Mansfield,  tn  Moses  v.  Macfarlan,  2  Burr. 
1010,  to  the  titrect  '^t  the  plaintiff  having 
a  right  to  bring  an  action  of  assumpsit  for 
mon^  bad  and  received  to  his  use  on  a 
special  action  on  the  case  on,  an  agreunent 
and  having  made  his  election  by  twinging  as- 
sumpsit, a  recovery  In  that  action  would  bar 
one  <m  the  agreement,  although  in  the  latter 
he  could  not  only  recover  the  mon^  claimed 
In  the  action  of  assumpsit,  but  alao  the  coato 
and  expenses  he  had  been  put  to.**  Cblet  Jus- 
tice Taney  holds  that  the  case  before  the 
court  falls  directly  within  the  rule  stated  by 
Lord  Mansfield.  The  Chief  Justice  then 
says:  **Tbla  objection  applies  with  stm  more 
force,  when,  as  In  this  instance,  the  party 
has  proceeded  bf  mandamus.  The  ronedy  in 
that  tona,  originally,  was  not  regarded  ae  an 
actl<m  by  the  party,  but  as  a  prerogative  writ 
commanding  the  execution  of  an  act,  where 
otherwise  justice  would  be  obstructed,  and  is- 
suing only  in  cases  relating. to  the  puUlc  and 
the  govOTument;  and  it  was  never  lasued  when 
tile  party  had  any  irther  remedy.  It  is  now 
regarded  as  an  action  by  the  party  on  whose 
ration  it  is  granted,  but  subject  still  to  this 
restriction,  that  it  cannot  be  granted  to  a 
party  where  the  law  affords  him  any  other 
adequate  means  of  redress.  Whmerar.  there- 
tore^  a  mandamus  is  apiAled  for.  It  is  upon 
the  ground  that  he  cannot  obtain  redress  in 
any  othw  form  of  proceeding.  And  to  allow 
him  to  bring  another  action  for  the  very 
same  cause  after  be  had  obtained  the  bowfit 
of  the  mandamus,  would  not  only  be  har- 
assing the  defendant  with  two  suite  for  the 
same  thing,  but  would  be  Inconsistent  with 
the  grounds  upon  which  he  asked  for  the 
mandamus,  and  Inconsistent  also  with  the 
decision  of  the  court  whiCb  awarded  it  If 
be  had  another  remedy,  which  was  Incom- 
plete and  Inadequate,  he  abandoned  It  by 
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ai^lylng  for  and  obtaining  tlie  mandamoB. 
It  le  treated  both  by  him  and  the  court  as  no 
remedy.  Such  waa  obrlonHly  the  meaning  of 
the  Snpreme  Court  In  the  opinion  ddlrered  In 
the  former  Bult  between  these  parties,  where 
they  speak  of  the  action  on  the  case,  and 
give  him  the  maDdamns,  because  the  other 
form  of  action  was  Inadequate  to  redress  the 
injury,  and  they  would  not  therefore  require 
the  plaintttRB  to  pursue  It  And  they  speak 
of  the  action  on  the  case  as  an  altematlTe 
remedy;  not  as  accomuIatlTe  and  In.  addi- 
tion to  the  mandamus." 

[1]  In  the  light  of  the  authority  of  our 
own  court  in  the  Ryan  Case,  and  that  of  the 
Snpreme  Oourt  of  the  United  States  as  an- 
nounced by  Mr.  Chief  Justice  Taney,  we  are 
compelled  to  hold  that  having  resorted  to  his 
remedy  by  mandamus  to  compel  these  officers 
to  discharge  a  ministerial  duty,  plaintiff  lost 
his  right  of  action  against  them  for  failure 
to  perform  that  same  duty.  He  elected  bla 
remedy  and  having  done  that  he  must  abide 
by  It  and  cannot  for  the  same  cause,  that  Is, 
failure  to  discharge  a  miniate  rial  duty,  re- 
sort to  the  other  form  of  action. 

We  might  properly  stop  here,  but  as  the 
point  Is  clearly  in  the  case  and  has  been 
briefed  and  argued  by  counsel  with  great 
learning  aud  zeal,  we  bold  that  Independent 
of  the  above  considerations,  this  plaintiff 
cannot  recover  for  the  expenditures  made  by 
him  in  prosecuting  the  mandamus. 

Turning  again  to  State  ez  reL  Alexander 
V.  Ryan,  supra,  referring  to  what  Is  now  sec- 
tion 2S49,  which  provides  that  "such  further 
proceedings  shall  be  had  therein  for  the  de- 
termination thereof,  and  in  such  manner  as 
might  be  had  if  the  person  suing  out  such 
writ  had  brought  his  dvll  action  for  false 
return,"  Judge  Lewis  &  Mo.  App.  loc.  dt 
310)  says : 

"It  should  also  appear  that  the  statutory 
fficpresBloiit  In  such  manner,'  etc.,  means 
nothing  more  nor  less  than  under  the  like  con- 
ditions and  limitations  as  would  apply  to  a 
dvll  action  for  a  false  return  upon  the  al- 
ternative writ,  if  there  were  no  statute  la 
the  case.  It  follows  that  the  relator,  in  this 
Instance,  Is  entitled  to  the  assessment  of 
damages  demanded.  If  he  could  have  recover- 
ed them  In  such  an  action,  and  not  otherwise. 

"The  relator  demurred  to  the  respondent's 
return.  The  decision  of  this  court,  in  effect, 
sustained  bis  demurrer.  Thus  the  return  was 
adjudged  fnsutlldent  In  law;  and,  for  this 
reason,  as  well  as  because  the  facts  alleged 
in  the  return  were  neither  traversed  nor 
pleaded  to,  there  could  have  been  no  founda- 
tioQ  for  an  action  for  false  return.  The  re- 
lator is,  therefore,  not  entitled  to  an  assess- 
ment of  damages. 

"The  reasoning  and  authorities  with  refer- 
ence to  damages  on  an  injunction  bond  have 
no  application  here.  There,  it  Is  the  defend-  ] 
ant  whose  damages  are  assessed.  He  has  not 
only  been  restrained  la  the  exercise  of  a  law- 
ful ri|^^  bat  has  also  been  forced  Into  court 


I  against  his  wilL  The  relator  here  comes  Into 
I  court  voluntarily.  True,  he  finds  this  neces- 
sary in  order  to  enforce  his  rights.  But  the 
same  may  t>e  said  of  every  plaintiff  fn  iUbt, 
covenant,  or  trespass.  We  have  no  precedent 
oC  an  assessment  of  damages  in  any  sneh 
case,  because  of  the  acpenses  or  Inconven* 
fence  of  the  suit" 

This  Is  supported  by  authority  whldi,  while 
not  controlling.  Is  very  persuasive.  See  Peo- 
ple V.  Supervisors,  28  N.  Y.  112.  On  the  au- 
thority of  this  and  of  other  cases,  Mr.  Jus- 
tice Gaynor,  speaking  for  the  appellate  di- 
tUqu  of  the  Supreme  Court,  In  People  ex  reL 
Lally  et  aL  v.  Mew  York  Cent  &  Hi.  R.  R. 
Oa,  116  App.  Div.  848,  102  M.  Y.  Supp.  386, 
holds  that  damages  recoverable  by  a  relator 
In  a  mandamus  proceeding  caused  by  a  false 
return  to  an  alternative  writ,  do  not  Include 
counsel  fees  tberdn;  that  the  only  dam- 
ages that  the  relator  may  recover  in  the 
proceeding  under  mandamus,  are  the  same 
that  he  could  have  recovered  in  an  action 
for  a  false  return.  Such  an  action,  says 
Judge  Gaynor,  which  la  an  action  for  tort, 
the  tort  being  a  taJm  return,  will  not  lie  to 
recover  <»}unsel  fees  therein  expanded. 
"There  la  no  tort  action  In  which  that  can 
be  done,"  says  Judge  Gaynor,  illustrating 
this  with  reference  to  various  actions  for 
tort  TblB  Is  in  exact  accord  with  what  is 
held  by  our  court  In  the  Ryan  Case  and 
quoted  above.  We  do  not  allowt  attorney's 
fees  recoverable  either  as  costs  or  by  way 
of  damages  in  this  state,  or  any  costs  but 
such  as  are  expressly  taxable,  save  in  some 
excepted  cases,  such  as  on  Injunction  bonds, 
vexatious  delay  in  paying  an  insurance  pol- 
icy, and  the  like,  and  we  allow  them  In  such 
cases,  only  because  the  statute  so  provides. 
City  of  St  Louis  T.  Mdntz,  107  Mo.  611,  loc 
dt  615,  18  S.  W.  30.  No  such  provision  is 
found  in  our  statute  relating  to  mandamus. 
All  damages  there  recoverable  are  as  In  an 
action  for  a  false  return,  and  .as  we  have 
seen,  they  are  never  recoverable  In  such  ac- 
tion. So  too,  there  can  be  no  recovery  for 
printing  briefS,  attending  court  and  the  like. 
In  short  none  of  the  Items  for  which  a  recov- 
ery was  here  allowed,  are  recoverable  here, 
even  it  we  were  to  hold  that  this  action  can 
be  maintained  at  all,  plaintiff  having  elected 
to  resort  to  mandamus  fior  hia  remedy. 

The  case  of  State  ez  rel.  Whete  Adams, 
supra,  relied  on  very  Insistently  by  the  learn- 
ed counsel  for  respondent  was  an  action  un- 
der a  special  statute  that  in  t«ms  Inflicted 
as  a  penalty,  double  damages  for  the  Injury 
sustained  against  the  officer  and  his  sureties 
on  his  official  bond,  and  In  that  case  the  only 
damages  which  had  been  allowed  and  whldi 
:  this  court  sustained,  were  the  attom^s 
.  fees  in  the  case.  This,  the  court  said,  was 
allowable  as  damages  In  an  action  on  the 
bond.  Sndi  an  action  bears  no  resemblance 
to  one  as  for  a  fiilse  return. 

For  these  reasons  we  hold  fbat  the  judg- 
ment  of  the  circuit  oourt  should  be  reversed. 
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Inaanradi  as  UUb  c<»K£laBlon  Is  In  conflict 
with  tbat  of  the  Springfield  Court  of  Appeals 
in  Gardner  v.  Gas  &  Electric  Co.,  154  Mo. 
App.  666,  136  S.  W.  1023,  it  Is  ordered  that 
this  cause  be  and  It  Is  certUied  to  the  Sa- 
l^eme  Court  of  the  state  for  its  determina- 
tion. 

MOaaX)NI  and  ALLiuN,  JJ.,  concur. 


STATE  T.  PALMEB. 
(KsBMB  City  Court  of  Appeals.  Ifiisonri. 
AprU  21,  1913.) 

1.  INTOXICAIZNQ  LiQUOBS  (8  33*)— LoCAL  OP- 
TION—SUBMISSION  10  FopuLAB  Vote— Oa- 
DKE  or  SOBHXSSIOM. 

Under  Bev.  St.  1909,  |  7238,  providing, 
with  relation  to  local  optKm,  that  the  county 
court  shall  order  an  election  to  be  held  at  the 
usual  voting  precincts  for  holding  general  elec- 
tions, tbat  It  shall  be  conducted,  the  retttms 
made,  and  the  resolt  ascertained  and  determin- 
ed in  accordance  in  all  respects  with  the  laws 
goreming  general  elections,  and  tbat  no  one 
shall  be  entitled  to  rote  woo  is  a  resident  of 
any  incorporated  town  of  2,500  inhabitants,  or 
who  is  not  a  qualified  voter  of  the  county,  an 
order  of  the  county  court  for  the  holding  of 
such  election,  to  be  conducted  "according  in 
all  respects  with  the  lawa  of  this  state  gov- 
erning general  elections,"  was  not  insufficient 
becanse  it  did  not  provide  that  only  legally 
qoalified  voters  would  be  allowed  to  partici* 
pate;  the  statute  not  requiring  the  order  to 
contain  any  such  provision,  and  the  quoted 
provision  amounting,  in  legal  effect,  to  an  order 
that  only  legally  qnaUflea  voters  would  be  al* 
lowed  to  participate. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  U  40,  41;  Dee.  Dig.  |  33.*] 

2.  iNToxiOAnna  LiQuoas  (|  147*)— Cbiiunal 
OiransBs  —  Sates  in  Locai.  Opnoir  Dis- 

TBICTS. 

Where  accused  sold  a  case  of  beer  in  a 
county  In  which  local  option  had  been  adopted 
and  received  the  price  therefor,  but  had  the 
order  filled  by  a  dealer  in  another  county,  there 
was  a  sale  in  violation  of  the  local  option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  162;  Dec.  Dig.  |  147.*] 

Appeal  from  Circuit  Court,  Charlton  Conn* 
ty;  Fred  Lamt^  Jn^e. 

Charles  X^tmer  was  convicted  of  vlolaUng 
the  local  option  law,  and  he  appeals.  Af- 
flrmed. 

Roy  McKlttrick,  of  Salisbury,  and  F.  G. 
Sasse,  of  Brunswick,  for  appellant  Boy  W. 
Rocker,  of  Kej-tesvllle,  for  the  State. 

JOHNSON,  J.  The  defendant  was  ludlct- 
ed,  tried,  and  convicted  In  the  circuit  court 
of  Charlton  county  for  an  alleged  violation 
of  article  8,  c.  63,  R.  S.  1909,  commonly  known 
as  the  Local  Option  Law.  The  offense  is 
alleged  to  have  consisted  of  a  sale  of  beer  to 
the  prosecuting  witness,  J.  W.  Garrett,  "on 
or  about  January  1,  1912,  when  said  law  was 
in  fall  force  and  effect  In  said  county." 

[1]  The  first  point  presented  by  defendant 
for  a  reversal  of  the  Judgment  Is  tbat  the 
court  erred  In  overruling  his  objection  to  the 


introduction  in  evidence  of  the  record  of  the 
proceedings  relating  to  the  special  election 
held  in  Chariton  county,  March  17.  1908.  at 
which  the  Issue  of  whether,  or  not  Intoxicat- 
ing liquors,  including  wine  and  beer,  should 
be  sold  within  the  limits  of  the  county  was 
detenntaied  lo  favor  of  prohlbltloii. 

The  part  of  the  record  attadced  by  the  ob> 
jectlon  la  the  order  of  the  connty  court  tor 
a  special  election.  The  statute  proridee  (sec- 
tion 7238.  B.  B.  1900):  'rChe  county  court 
of  such  county  shall  order  an  election  to  be 
held  In  such  county  at  the  usual  voting  pre- 
cincts for  holding  any  general  election. 
*  *  *  Such  Section  shall  be  onidncted, 
the  returns  thereof  made  and  the  result 
thereof  ascertained  and  determined  In  ao* 
cordance  In  all  respects  with  tlie  laws  of  tbia 
state  governing  general  elections  for  county 
ofiScers.  *  *  *  Nb  one  shall  be  entitled  to 
vote  who  Is  a  resident  of  any  Incorporated 
town  having  a  population  of  twaity-flve  hun- 
dred Inhabitants  or  more,  or  who  la  not  a 
qualified  voter  of  such  county." 

The  court  ordered  "that  a  special  election 
be  held  in  said  county  at  the  usual  voting 
precincts  at  which  general  elections  for  state 
ofilcers  are  held  on  the  17th  day  of  March, 
1908,  to  determine  whether  or  not  spirituous 
and  intoxicating  liquors.  Including  wine  and 
beer,  shall  be  sold  within  the  limits  of  said 
county,  and  the  tickets  to  be  voted  by  the 
voters  in  said  election  shall  have  printed  or 
written  on  them  the  words:  'For  the  sale  of 
Intoxicating  liquors.'  'Against  the  sale  of 
Intoxicating  liquors.'  '(Erase  the  clause  you 
do  not  want.)'  It  is  further  ordered  that 
said  election  shall  be  conducted,  the  returns 
thereof  made  and  the  result  thereof  ascer- 
tained and  determined'  according  in  all  re- 
spects with  the  lawa  of  this  state  governing 
genial  elections  for  county  offloers,  and  the 
result  thereof  shall  be  entered  upon  the  rec- 
ords of  this  court  and  the  expenses  shall  be 
paid  out  of  the  county  treasury  as  in  case* 
of  the  election  of  county  officers." 

The  point  against  the  order  is  that  It  HH- 
ed.  to  state  that  the  question  at  Issue  should 
be  submitted  to  the  Qualified  voters.  Ihe 
statute  does  not  require  the  order  to  contain 
such  statement  It  provides  that  none  but 
qualified  voters  shall  be  allowed  to  vote  at 
such  special  election,  and  requires  that  an 
order  for  such  election  shall  be  made  only  on 
the  filing  of  a  petition  therefor,  signed  by 
one-tenth  of  the  qualified  voters  of  the  coun- 
ty. It  is  essential  that  the  record  show  com- 
pliance with  tb^  requirements  (State  v. 
McCord,  207  Mo.  619,  106  S.  W.  27,  123  Am. 
St  Rep.  410),  and  compliance  with  them  does 
appear  on  the  face  of  the  record  in  evidence. 
The  order  for  a  special  election  to  be  con- 
ducted "in  all  respects  with  the  laws  of  this 
state"  in  legal  effect  was  an  order  for  an 
election  at  which  none  bot  legally  qualified 
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Totera  wonld  be  allowed  to  portlcliMite  as 
voters. 

[2]  The  next  point  argaed  by  coniuel  for 
defendant  is  that  the  demnrrer  to  the  evi- 
dence offered  by  him  should  have  been  n» 
tained,  on  the  ground  that  the  evidence  In- 
troduced by  the  state  shows  that  the  beer  In 
question  was  purchased  by  the  prosecntins 
witness,  Garrett,  of  a  liquor  dealer  In 
another  county,  and  that  defendant  merely 
acted  as  the  agent  of  the  witness  in  ordering 
the  beer.  The  evidence  of  the  state  does  not 
snpport  snch  inference.  The  only  conclusion 
to  be  drawn  from  it  Is  that  defendant  was 
making  surreptltloas  sales  of  Intoxicating 
liquors  in  Chariton  county  In  violation  of  the 
local  option  law,  and  that  the  sale  In  contro- 
versy was  made  In  the  course  ot  that  unlaw- 
ful and  secret  bnsineaa.  Garrett  paid  him 
the  price  he  demanded  for  a  case  of  bottled 
betf t  uid  defttHlant  bad  a  beer  dealer  In 
lloberly  fill  the  ordtf.  Tbe  transaction  was 
not  betweaa  Oanrett  and  the  Uoberly  dealer. 
They  snstnlned  no  contra ctnal  relations. 
Defendant  was  tbe  veaOot  ot  the  beer,  Gar- 
rett the  vendee,  and  the  sale  was  made  in 
Charlton  county. 

The  case  is  not  at  all  analogous  to  that  de- 
termined the  Supreme  Ooort  In  State  v. 
Bosenberger,  212  Ma  lea  dt  66S,  Ul  S.  W. 
OOe.  20  li.  R.  A.  (N.  S.)  284,  126  Am.  St  TLejf. 
68a  A  careful  inspection  of  the  recwd  con- 
vinces us  that  the  cause  was  tried  without 
the  o(Hnml8slon  of  pr^ndldal  error,  and  ac- 
cordingly the  judgment  is  affirmed.  All  con- 
cur. 


WALLOWBR  T.  WEBB  OITZ  «t  aL 

(Springfield  Oourt  of  Appeals.  Missouri. 
April  7.  191S.   On  Motion  for 
Bebearing,  May  6,  1918.) 

1.  Appeai.  and  Bbbob  Q  175*)— Thkobt  ot 

Cause. 

Where  plaintiff  tried  his  case  on  the  the- 
ory that  the  iasue  of  contributory  negligence 
was  raised  by  the  pleadings,  he  was  boond  by 
Boch  position  on  appeal,  and  could  not  there- 
after successfully  claim  that  InstmctionB  on 
that  iaaw  were  improper,  because  it  was  not 
raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  1137-1140;  Dec.  Dig.  f 
176.*] 

2.  Neoligewcb  (i  119*)— CosTEiBtrroBT  Neo- 
UOENCB— Necessht  of  Pleading. 

Though  contributory  negligence  is  an  af- 
firmative defense,  and  in  general  muat  be  alli- 
ed in  order  to  be  available,  yet,  if  plaintifrs 
own  evidences  shows  that  he  has  been  negil' 
gent,  defendant  may  take  advantage  thereof, 
though  the  uismr  contains  no  snch  plea. 

[Ed.  Note.— For  other  cases,  sss  Negligence, 
Cent  Dig.  If  200-216;  DeeTDlg.  1  119*] 

3.  MUVIOIPAZ.  COBPOBATIOnS  (i  806*)  — 
Stbeetb  —  Obbtbuctions  —  AmOlCOBlU 
Dbiveb— Duty  to  Use  Cabb. 

Where  plaintiff  was  driving  an  automobile 
along  a  city  street,  it  was  his  dnty  to  use  rea- 


sooabls  care  to  dfsoovw  danger  from  a  rope 
stretched  from  tiw  tiw  of  a  gin  pde  used  in  the 
construction  of  a  building  to  a  telegraph  pole 
on  the  opposite  side  of  tbe  street  and  avoid  in- 
jury by  attempting  to  pass  onder  the  rope  at 
a  point  in  the  street  whm  there  was  not  a 
sumciettt  vace  to  drive  his  machine  wider  it 
without  coming  in  contact  tfaexewith. 

[Ed.  Note.— For  other  cum,  see  Mnni^al 
Corporationa,  Cent  Dig.  H  1^78,  1682;  Dec. 

Dig.  f  soa^ 

4.  MUNICZFAL     COBPOBATXOns     (|     8Z1*>  ~ 

Stbeetb— OBSTBDcnoNB—RoFKa 

The  act  of  a  building  contractor  in  stretch- 
ing a  rope  from  a  gin  pole  acroea  a  street  to  a 
telegraph  pole  on  the  opiKwite  side  in  such  man- 
ner that  clearance  was  not  provided  for  auto- 
mobiles on  all  parts  of  tbe  roadway  was  not 
negligent  as  a  matter  of  law,  but  the  question 
of  n^ligence  vel  non  was  for  the  jniy. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  IMg.  H  1745-1767;  Dec 
Dig.  i  SSSL*} 

6.  Municipal  Cobfobatiohb  Q  81^  —  Ob- 

BTXDCTIONS  Ilfl  STBBET0—ETIDBNOB— METH- 
OD OF  WOBK  — 'ObDXITABT  AIID  ATPBOVBD 
BCAlTNEa. 

Where  It  was  a  debatable  questim  wheth- 
er the  act  of  a  contractor  in  stretcbiBg  a  rope 
across  a  street  without  providing  adequate 
clearance  for  automobiles  at  all  pomts  of  tbe 
roadway,  constituted  ne^lgence,  evidence  that 
^e  rope  was  stretched  in  the  nsnal  and  cus- 
tomary manner  waa  admissihl& 

[Ed.  Note.— For  other  eases,  sss  Municipal 
Corporations.  Cent  Dig.  H  1726-1738;  De&  . 
Dig.  I  818.*] 

On  Motion  for  Rdiearing. 

6.  MuNioiFAi.  CoBPOBAHOirs  QISOS,  806*)— 
Stbeetb  —  OBsranonoNB  —  Tbaveubs  — 
Gabe  Requibed. 

A  traveler  on  a  dty  street  is  bound  to  use 
reasonable  care  to  avoid  known  and  expected 
obstructions  and  defects,  and  also  to  discover 
those  which  are  unknown,  unexpected,  and  un- 
lawfully there. 


[Ed.  Note.— For  other  cases,  see  Municipal 


7.  Municipal  Cobpobatioitb  d  800*)  — 
Streets  —  Obsixuctionb  —  MkouoEHcs  — 
TJNLAwruuncsa. 

The  act  of  a  contractor  in  stretching  a 
rope  across  a  street  in  aid  of  the  erection  of  a 
bnilding  adjacent  thereto,  regardless  of  the  man- 
ner or  purpose  for  which  It  was  done,  was  not 
an  unlawful  act;  his  liability  being  only  for 
neglijcence  in  stretehing  the  rope  so  near  to  the 
side  of  the  street  as  to  interfere  with  lawful 
travel  thereon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1688-1684;  Dec 
Dig.  I  809.*] 

8.  Appeal  and  Ebbob  (I  882*)— Instbuctionb 
— Riqht  to  Alleoi  Bbbob, 

Plaintiff  cannot  complain  on  appeal  of  in- 
structions based  on  the  same  theory  and  which 
are  the  converse  of  instructions  requested  by 
himself. 

[Ed.  Note— For  other  cbbbl  see  Appeal  and 
Error.  Cent  Dig.  i|  8581^0:  I>ec  Dig.  | 
882.*] 

Appeal  from  drcnit  Court,  Jasper  Coun- 
ty; Joseph  D.  Perkins,  Judge 

Action  by  F.  0.  Wallower  against  the  City 
of  Webb  City  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 
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H.  W.  Currey  and  George  V.  Farrls,  both 
of  Webb  City,  for  app^nt  Stonewall 
Prltchett,  of  Webb  City,  and  R.  A.  Pearson, 
of  joi^,  for  ie«pondenta. 

8TUBOIS,  J.  This  la  a  suit  for  damage 
to  plalntUTa  automobile,  caused  by  same  com- 
ing  in  violent  contact  with  a  rope  stretched 
across  Second  street,  In  Webb  City.  Mo., 
while  plaintiff  was  driving  down  that  street 
The  defendant  Sahlman  was  assisting  In 
building  a  church  on  the  south  side  of  that 
street,  and  stretched  this  rope  from  the  top 
of  a  gin  pole,  used  in  raising  heavy  material, 
to  a  tel^raph  pole  on  the  opposite  side.  The 
rope  was  so  low  near  the  north  side  of  the 
street  that  it  caught  the  top  of  the  auto- 
mobile in  passing  onder  it  and  demolished 
the  same.  The  petition  -counts  on  the  neg- 
ligence of  the  defendant  Sahlman  In  stretch- 
ing this  rope  across  the  street  In  such  man- 
ner as  to  be  daogerou  to  persona  traveling 
along  this  'street  In  antomobiles  or  other  ve- 
bicles,  and  that  tbe  defendant  city  was 
llgent  in  permitting  micb  negligent  obstnus 
tlon  of  tbla  much-traveled  street  The  d^ 
f aidants  answered  separately.  The  answer 
of  the  city  consists  a  general  denial  and 
this  clause:  "Further  answering,  defendant 
fltates  IStat  if  plaintUTs  aatomoblle  was  dam- 
aged at  the  time  and  place  alleged  In  plain- 
tUTs petition  such  damage  was  caused  by 
the  carelessness  and  negligence  of  plaintiff  in 
operating  his  said  automobile."  The  answer 
of  tbe  d^endaot  Sahlman  consists  of  a  gen- 
eral d^iial  and  tbli  clause:  "And  for  fur- 
ther answer  said  defoidant  saya  that  If 
plalntltf  mutained  the  damage  to  his  prop- 
erty an  In  his  petition  alleged  it  was  because 
of  his  own  careless  and  negligent  acts  and 
omissions  In  and  about  the  running  of  his 
automobU^  and  Che  wrongful,  excesdve,  and 
dangerous  speed  with  which  he  was  running 
the  same." 

It  will  be  noticed  that  these  answers  do 
not  directly  at  least  charge  that  plalntUTs 
negligence  eontrtbuted  to  bis  loss;  and  It  is 
argued  that  they  charge  that  such  negligence 
was  tbe  «ole  cause  of  sndi  loss. 

Tbe  case  was  tried,  at  least  so  far  as  tbe 
Introduction  of  evidence  was  concerned,  on 
the  theory  that  these  answers  set  up  the 
defense  of  contributory  negligence,  and  at  no 
time  did  plaintiff  object  to  any  evidence 
brought  out  on  tbe  cross-examination  of  ^ 
own  witnesses,  or  to  the  evidence  offered  by 
defendants  tending  to  show  contributory  neg- 
ligence on  the  part  of  plaintiff,  on  the  ground 
that  no  such  Issue  was  raised  by  the  plead- 
ings. After  the  evidence  tending  to  show 
the  negligence  of  defendants  and  the  con- 
tributory negUgence  of  plaintiff  was  all  in, 
the  court  submitted  the  case  on  instructions, 
hereinafter  motioned,  based  on  defendants' 
negligence,  on  the  one  hand,  and  plalntiCTs 
contributory  negligence,  on  the  other.  The 
Jury  found  for  defendants,  and  the  principal 
1S6&W.-4 


tfTor  complained  of  by  pi^inti*  la  tin  glvliig 
of  Instructions  for  defendants  submitting  the 
question  of  plalnttfrs  contributory  n^U- 
gence. 

[1]  Tbe  record  merely  shows  that  plalntlfl 
objected  and  excqited  to  tbe  oonrf  s  giving 
each  and  all  tbe  Instructions  glvai  for  de- 
fendants. Tbe  apedflc  objection  now  made 
is  that  no  issue  of  contributory  negligence  Is 
raised  by  tbe  pleadings,  and  that  tbe  In- 
structions should  not  broaden  the  Issue.  De 
Donato  V.  Morrison,  160  Mo.  081,  61  &  W. 
641;  Pryor  v.  Ballroad.  8{f  Mo.  Am.  367; 
MltcheU  V.  Bailroad,  106  Mo.  App.  142,  HO. 
83  S.  W.  288.  O^iere  Is  nothing  in  tbe  record 
to  show  that  plalntlfl  raised  this  spedflc 
objectkm  to  tbe  instructions  In  tbe  trial  court 
Having  tried  this  case  on  the  theory  that 
the  Issue  of  contributory  negligence  was  rais- 
ed by  the  pleadings,  the  plalntlfl  Is  bound  bf 
the  position  taken  by  him  In  the  trial  court. 
Dahmer  v.  Street  Hallway,  186  Mo.  App.  413, 
449,  118  S.  W.  496. 

For  the  purposes  of  this  appeal,  it  Is  suffl- 
dent  to  say  that  plalntlfl'B  own  evidmce 
shows  that  the  street  where  the  accident  oc- 
curred Is  downgrade,  and  that  he  was  trav- 
eling at  the  rate  of  10  or  12  miles  per  hour ; 
that  he  bad  previous  knowledge  that  the 
church  was  being  erected  at  this  place,  and 
that  the  street  was  being  more  or  less  ob- 
structed by  lumber  and  other  material  used 
In  the  building;  that  the  rope  In  question 
was  an  Indi  and  a  quarter  to  an  Inch  and  a 
half  in  diameter;  that  he  did  not  see  tbe 
rope  at  all  before  It  caught  his  machine,  al- 
though it  was  a  clear  bright  day,  and  there 
was  nothing  to  prevent  his  doing  so.  He 
said  be  did  not  know  where  he  was  looking 
at  the  time  of  the  accident  and  gave  it  as 
his  own  opinion  that  if  be  had  been  looking 
down  the  street  in  front  of  him  that  he 
would  have  probably  seen  the  rope  In  time  to 
have  stopped  tbe  machine,  which,  he  says,  he 
could  have  done  in  the  distance  of  the  car 
length.  Plaintiff  also  said  that  he  knew  of  a 
city  ordinance  limiting  the  speed  of  automo- 
biles to  S  miles  per  hour.  There  was  evi- 
dence of  other  witnesses,  Introduced  without 
objection,  that  plaintiff  was  traveling  as  fast 
as  20  to  26  miles  per  hour;  that  at  and  Just 
before  the  time  of  the  accident  he  was  look- 
ing at  the  church  and  work  being  carried 
on  there ;  and  that  if  he  had  turned  a  little 
nearer  the  middle  of  the  street  he  would 
have  passed  under  this  rope  without  the  ac- 
cident 

Tbe  Instructions  (Nos.  7  and  8)  complained 
of  submit  the  question  of  plaintiff's  contribu- 
tory negligence,  in  that  plalntlfl  was  travel- 
ing at  an  excessive  rate  of  speed,  and  that 
"the  plaintiff  was  Inattentive  and  not  look- 
ing In  the  direction  in  which  be  was  travel- 
ing," and  that  "be  failed  to  use  reasonable 
care  and  ordinary  diligence  In  driving  his 
automobile  to  discover  tbe  danger  and  avoid 
the  Injury,"  and  that  such  negligence  on  his 
I  part  omtrlbuted  to  tbe  Injury  to  bis  ear. 
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[2]  It  18  evident  that  pUUntUTs  objection 
tliat  these  instructions  are  erroneous,  in  that 
they  relate  to  an  Issue  not  raised  by  the 
pleadings,  Is  not  well  taken,  for  this  rea- 
son: Sverf  ground  of  contributory  negU- 
gence  mentioned  in  the  Instructions  Is  bas* 
ed  on  plalntUTa  own  evidence.  The  author- 
ities all  hold  that,  while  contrtbntory  negli- 
gence Is  an  affirmative  defense,  and  as  a 
general  mle  must  be  alleged  in  order  to  be 
avallaU^  yet,  in  cases  vrhen  the  plalntUTs 
own  evldoice  shows  or  tends  to  show  that  he 
was  guilty  of  coptribntory  negllg^mce  which 
d^eats  his  rigU  of  recovery,  the  defendant 
may  take  advantage  tiiereof,  although  the 
answ«  contains  no  plea  of  such  contributory 
negligence.  Kile  v.  Ught  &  Power  Co.,  149 
Ma  App.  354,  SCO,  130  S.  W.  89;  Hudson  v. 
Ballroad,  101  Ma  18,  30;  14  S.  W.  15;  Engle- 
klng  T.  Ballroad,  187  Ma  158.  164,  86  S. 
W.  80. 

Plalntur  might  have  successfully  objected 
to  the  introduction  of  any  evidence,  other 
than  that  of  himself,  tending  to  show  con- 
tributory negligence,  on  the  ground  that  no 
such  Issue  was  raised  by  the  pleadings.  It 
is  too  plain  for  argument,  however,  that  If 
deffflidants  are  entitled  to  the  instructions 
mentioned,  based  on  plaintiff's  own  evidence, 
even  In  tbe  absence  of  any  fJea  of  contribu- 
tory negligence  In  the  answer,  the  Jury  would 
necessarily  consider  all  the  evldeDce  Intro* 
duced  In  determining  that  question,  and  no 
error  can  be  predicated  on  the  court's  giving 
these  Instructions. 

The  reason  for  excepting  plaintiff's  own 
evidence,  and  instructions  based  thereon, 
from  tbe  rule  requiring  contributory  negli- 
gence to  be  pleaded  is  doubtless  based  on  tbe 
fact  tbat  contributory  negligence  is  an  af- 
firmative defense,  and  all  affirmative  defens- 
es must  be  pleaded  in  order  to  give  plaintiff 
an  opportunity  to  be  apprised  of  and  prepare 
to  meet  the  same.  A  plaintiff  cannot  be 
beard  to  say,  however,  tbat  be  did  not  know 
of  and  had  no  opportunity  to  prepare  to  re- 
fute his  own  evidence. 

This  view  of  the  case  relieves  this  court  of 
the  difficult  problem  of  reconciling  the  de- 
cisions of  the  other  Courts  of  Appeals  on  the 
question  of  whether  the  general  averment  of 
plaintiff's  negligence  In  the  answer  of  either 
defendant,  without  averring  tbat  such  negli- 
gence contributed  to  the  injury  complained 
of.  Is  sufficient  to  raise  the  question  of  con- 
tributory negligence.  The  case  of  Cain  v. 
WIntersteen,  144  Mo.  App.  1,  128  S.  W.  274, 
is  a  ruling  by  the  Kansas  City  Court,  almost 
directly  in  point,  that  such  general  allegation 
that  plaintiff's  injuries  were  caused  by  his 
own  uegligence  is  not  a  sufficient  plea  of 
contributory  negligence.  See,  also.  Ramp  v. 
Railroad,  133  Mo.  App.  700,  704,  114  8.  W. 
59;  Allen  v.  Transit  Co.,  183  Mo.  411.  81  S. 
W.  1142.  On  the  other  hand  tbe  ruling  of 
the  St.  .Louis  Court  In  Harmon  v.  Railroad, 
163  Ma  App.  442,  143  S.  W.  1114,  Is  equally 


in  point  that  sndi  gmeral  anegatlai  la  safil- 

dent. 

All.  these  rulings  are  based  on  the  theory 
that  a  general  and  Indefinite  allegation  as  to 
negligence,  whether  In  the  petition  m  answer, 
has  been  allowed  to  stand  without  being  at 
ta(fted  by  motion  or  othwwlse  before  trial, 
as  on  such  attack  the  same  would  be  held 
bad.  Harrison  r.  Railroad.  74  Ma  364.  41 
Am.  Rep.  318.  The  same  rule  of  particu- 
larity in  setting  up  the  facts  constitntlng 
negligence  apply  to  the  petition  and  answer 
alike  (Harrison  v.  Railroad,  74  Ho.  864,  369. 
41  Am.  Rep.  818).  ajid  It  la  generally  hdd 
that  a  general  plea  of  negligence,  whether  in 
the  petition  or  answer.  Is  snfflcfent  without 
specifjriDg  the  particular  acts,  unless  obJec^ 
ed  to  by  motion  w  otherwise  before  trial 
(Sdmelder  v.  Ballroad,  75  Ha  296;  Cnorad 
V.  De  Montcourt,  138  Ma  811,  825,  39  S.  W. 
805 ;  Borden  t.  Falk  Ca,  97  Ho.  App.  566, 
570,  71  S.  W.  478). 

[3]  We  cannot  assent  to  the  proposition 
that  plaintiff  was  under  no  obligation  to 
use  reasonable  care  to  discover  the  danger 
and  avoid  the  injury,  and  that  the  court 
erred  In  instructing  the  Jury  that  "every  per- 
son using  the  atreets  of  a  city  owes  the  duty 
to  the  city  and  to  every  other  person  using 
the  streets  to  exercise  care  to  see  and  avoid 
obstructions  In  such  streets."  It  Is  true  tbat 
plaintiff  was  not  required  to  anticipate  and 
keep  watch  for  this  or  any  other  particular 
obstruction  In  tbe  street,  but  the;  Jury  had  a 
right  to  Infer,  as  proving  contributory  negli- 
gence, that  if  plaintiff  liad  used  tbat  degree 
of  watchfulness  and  caution  demanded  of 
every  one  driving  an  automobile  along  a 
much-used  and  more  or  less  obstructed  street 
tbat  he  would  have  discovered  this  particu- 
lar obstruction  and  avoided  this  particular 
injury.  Wheat  v.  St  Loois,  179  Mo.  572, 
582,  78  S.  W.  790,  64  L.  R.  A.  292 ;  Ryan  v. 
Kansas  aty,  232  Mo.  471,  487,  134  S.  W. 
S66,  985;  Windle  v.  Southwest  Missouri  RaU- 
Toad,  153  S.  W.  282. 

The  plaintiff  says  that  no  one  would  be  re- 
quired to  keep  watch  for  a  lion  or  tiger  (not 
of  the  "blind"  variety,  however)  on  the 
streets  of  Webb  City,  as  he  could  not  reason- 
ably anticipate  such  an  animal  there.  Tliat 
is  true;  but  the  exercise  of  the  care  and 
watchfulness  required  of  him  in  reference  to 
horses  or  vehicles  or  obstructions  which  are 
to  be  expected  on  such  streets  would  most 
likely  cause  him  to  see  and  avoid  running 
Into  a  Bleeping  lion  or  blind  tiger,  should 
such  an  animal  by  diance  be  found  on  the 
streets  of  that  city. 

Plaintiff  also  complains  of  certain  instruc- 
tions relative  to  the  proof  required  In  order 
to  diarge  the  defendant  city  with  notice  of 
the  obstruction  In  its  street  It  Is  obvious 
that  the  Jury  found,  either  that  there  was  no 
negligence  proved  on  the  part  of  either  de- 
fendants, or  that  plalntur  was  guilty  of  sndi 
contributory  negUgenoe  as  precluded  hla  re- 
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corery.  This  gaestion  of  the  dty  haTlng  no- 
tice, actual  or  conBtrnctlve,  of  this  obstrac^ 
tiOD  was  of  no  Importance  under  either  find- 
ing. If  the  Jury  found  that  there  was  no 
negligence  of  defendant  Sahlman,  then  the 
city  could  have  bad  no  notice,  actual  or  con- 
stmctlTe,  of  such  negligence;  and  if  plain- 
tiff was  guilty  of  contributory  negligence  it 
would  not  matter  whether  the  defendant  city 
bad  or  had  not  knowledge  of-  Sahlman's  neg- 
ligence. 

[4,  S]  Complaint  Is  also  made  that  the 
court  erred  In  permitting  defendant  Sahlman 
to  testify  that  he  was  doing  this  work  in  the 
ordinary  and  approved  manner  In  Btretcbiog 
the  rope  across  the  street  in  the  manner 
shown  by  the  evidence.  The  act  of  defendant 
Sahlman  in  stretching  this  rope  across  the 
street  so  as  to  obstruct  a  small  part  of  it  to 
persons  In  automobiles,  and  without  warning 
people  of  the  danger,  was  not  necessarily 
and  as  a  matter  of  law  an  act  of  negligence, 
as  the  court  instructed  the  jury  it  was. 
Whether  it  was  or  was  not  negligence  was  a 
qaestion  for  tbe  jury,  under  all  the  facts. 
Tack  V.  Traction  Co.,  140  Mo.  App.  335,  341, 
124  S.  W.  1079.  Where  the  question  whether 
or  not  a  certain  act  is  or  Is  not  negligence  is 
a  debatable  one,  It  is  not  error  to  permit 
proof  that  such  act  was  done  in  the  usual 
and  customary  manner.  21  Ency.  Law  (2d 
Ed.)  524  ;  29  Ency.  Law  (2a  Ed.)  418;  Knorpp 
T.  Wagner,  195  Mo.  637.  659,  93  S.  W.  961; 
Spencer  t.  Bmner,  128  Mo.  App.  94,  102, 103 
S.  W.  578. 

We  have  carefully  considered  all  the  errors 
complained  of  by  learned  counsel  for  appel- 
lant, and  are  convinced  that  plaintiff  had  a 
fair  trial,  and  that  this  case  ought  to  be 
and  Is  afflnned.  It  la  so  ordered. 

FARRINGTOX,  J„  concurs.  BOBBRT- 
SON,  P.  J.,  not  sitting. 

On  Motion  for  Rehearing. 

STURGIS,  J.  This  case  Illustrates  the  dlf- 
flculty  the  courts  have  in  beeping  the  length 
of  their  oirtnlons  within  reasonable  bounds — 
a  thing  greatly  to  be  desired.  The  motion 
tor  rehearing  in  this  case  assigns  12  reasons 
therefor,  though  not  complying  with  tbe 
rules  of  this  or  any  of  our  appellate  courta 
relative  to  such  motions.  The  motion  la  ac- 
companied by  a  brief  of  32  closely  typewrit- 
ten pages,  with  many  citations  of  authori- 
ties from  this  and  other  states.  If  we  do 
not  dlscnss  and  rule  on  each  and  every  one 
of  these  12  reasons  and  discuss  and  dis- 
tinguish all  the  cases  now  cited,  there  will 
still  exist  the  same  reason  for  saying  that 
tills  court  overlooked  tbe  points,  and  that 
the  decision  is  In  conflict  with  all  the  cases 
now  dted,  as  there  Is  for  so  alleging  as  to 
tbe  original  opinion. 

[I]  We  have,  however,  given  due  consid- 
eration to  this  motion  and  brief  with  the 
view  of  determining,  aa  we  must,  whether 


the  original  opinion  correctly  declared  the 
law  and  decided  the  case  on  the  facts  pre- 
sented. We  think  it  did.  The  motion  criti- 
cises the  opinion  for  holding  that  plaintiff 
was  negligent  If  he  failed  to  travel  at  a 
lawful  rate  of  speed  and  use  ordinary  care 
to  discover  and  avoid  tbe  rope  stretched 
across  the  street  so  low  near  one  side  of  the 
same  as  to  strike  his  automobile.  If  we 
understand  the  point  made,  it  is  that  defend- 
ant Sahlman  cannot  invoke  the  rule  of  plain- 
tiff's contribntory  negligence  as  defeating  bis 
action,  for  the  reason  that  defendant  is  not 
within  the  class  of  persons  who  are  to  be 
protected  by  the  speed  law  or  ordinance,  in 
that  be  was  doing  an  unlataful  act  in  stretch- 
ing the  rope  across  the  street;  and  as  the 
rope  was  there  unlawfully  plaintiff  was  not 
bound  to  travel  at  a  lawful  rate  of  speed  or 
use  other  ordinary  care  to  discover  It 
Plaintiff  says  that  Ms  duty  is  limited  to 
avoiding  this  rope  after  actually  discovering 
It  We  think,  however,  that  the  reading  of 
what  our  Supreme  Court  said  In  Woodson 
V.  Railroad,  224  Mo.  685,  123  S.  W.  820,  30 
L.  R.  A.  (N.  S.)  931,  20  Ann.  Cas.  1039,  and 
tbe  cases  there  dted,  as  to  the  duty  of  a 
traveler  upon  a  public  highway,  not  only  to 
use  care  to  avoid  known  and  expected  ob- 
structions and  defects,  but  also  to  discover 
those  which  are  unknown,  unexpected,  and 
urUatcfully  there^  will  convince  any  one  of 
plaintiff's  error. 

[7]  Nor  do  we  think,  If  that  makes  any 
difference,  that  said  defendant's  act  in 
stretching  tbe  rope  across  the  street  in  aid 
of  Ills  work  in  erecting  a  building  adjacent 
thereto  was  an  unlawful  act,  regardless  of 
tbe  manner  or  purpose  for  wblcb  It  was 
don&  We  think  there  Is  nothing  more  than 
Diligence  on  such  defendant's  part,  and  that 
his  n^ligence,  tt  any.  In  so  d<dz«  was  mere- 
ly in  stretching  the  rope  so  low  near  tbe 
north  ^e  of  the  street  as  to  interfere  with 
tbe  lawful  travel  thereon. 

We  ruled,  wltlunit  serlons  thought  of  its 
being  questioned,  that  tbe  plaintiff,  having 
tried  the  case  on  tbe  theory  that  tbe  Issue 
of  contributory  negligence  was  raised  by  the 
answers,  was  bound  by  that  position  In  the 
appellate  court,  and  we  dted  only  one  case 
supporting  It  The  plaintiff  now  contends 
that  "a  party  may  try  his  case  on  a  theory 
entirely  outside  of  the  issues  and  then  raise 
the  question  in  the  appellate  court  that  the 
Instructions  given  are  not  within  the  issues," 
and  this,  too,  when  the  record  shows,  as  we 
have  pointed  out,  that  no  objection  on  this 
ground  was  made  to  tbe  evidence  showing 
contributory  negligence,  altbougb  plaintiff 
testified  himself  as  to  that  matter,  and  nu- 
merous witnesses  were  examined  and  cross- 
examined  along  this  line,  and  no  specific 
objection  was  made  to  the  Instructions,  or 
anywhere  else  In  the  record,  before  It  reach- 
ed this  court  calling  tbe  court's  attention  to 
this  error.   We  now  dte  these  authorities 


Digitized  by 


52 


106  80UTHWE8TB)RN  lUOPOBTEB 


(Ma 


as  supportiiis  our  iKMltlon:  Big»bj  r.  Oil 
WeU  811PPI7  Oo^  US  Ifo.  App.  287,  807.  91 
S.  W.  460:  Stewart  t.  Onthwalte,  141  Mo. 
1182,  B72,  44  8.  W.  826;  Hefleman  T.  Rags- 
aale^*  189  Mo.  876.  882.  97  S.  W.  890;  Hales 
T.  Balnea.  102  U&  App.  40,  6B.  141  8.  W. 
917;  TausBlg  T.  BallToad.  180  Mo.  209^  284, 
8B  a  W.  87& 

[t]  Besides  this,  we  call  attention  to  toe 
fact  that  plalntlfTa  petition  alleges  tbat 
wblle  tniTellng  In  Us  automobile  be  was  "In 
the  exercise  of  reasonable  and  proper  care  on 
tals  part,"  and  tlut  *'be  was  ninnlng  tala  aato- 
mobUe  at  a  lawfol  and  reaa<mable  rate  of 
speed."  This  was  denied  hy  the  answO'  and 
the  general  all^tlona  of  contributory  neg- 
ligence made  as  stated.  Besides  this,  no  less 
than  ttiree  of  plalntlfrs  Inotmctlons  predi- 
cated his  right  to  xecoTW  on  condition  that 
he  was  traveUng  along  the  street  In  his  auto- 
nuAlle  "at  a  lawful  rate  of  speed,"  and  was 
"without  teult  or  negligence  on  his  part"  in 
running  into  said  rope.  The  plaintiff  cannot 
complain  of  instructions  based  on  the  same 
theory  and  which  are  the  converse  of  those 
asked  by  himself.  Huss  T.  Bakery  Go.,  210 
Ma  44,  61.  71.  108  S.  W.  03. 

The  motion  for  rehearing  Is  overruled. 

FARRINOTON.  J.,  ooncura.  BOBBBT- 
SON,  P.  J.,  not  sitting. 


'  PAYNE  «t  aL  V.  PRESIDENT,  BTO.,  OP 
INS.  CO.  OF  NORTH  AMERICA. 

(Eanus  City  Court  of  Appeals.  Mlnotfri. 
April  21.  1015.) 

L  iNBUBABOl  (H  228,  280*)~Canceli.atioii 
— NonoB— RiTUBN  OF  Unearned  FaEHiuu. 
An  inaarance  polity  providing  that  it  might 
be  canceled  by  tiie  company  by  giving  five  days' 
notice  of  the  cancellation  was  not  canceled  by  a 
letter  written  insared  by  the  company'B  agent 
informing  him  that  the  company  wanted  to 
cancel  it.  and  asking  where  the  poli^  was, 
withoat  any  tender  of  the  uneamea  pranlmn. 
ahice  the  notice  ahould  have  expressM  a  dear 
and  iiDeqaiTocal  action  on  the  subject  of  can- 
cellation, and  not  a  mere  pnrpose  to  take  aach 
action  at  some  fntnre  time,  and,  moreover,  the 
policy  coi:dd  not  be  canceled  withoat  pladng 
insared  in  atata  qoo  by  retarning  or  ottering 
to  retom  the  aneamed  premium. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Gent.  Dig.  H  SWhGOS,  609-612;  Dec.  Dig.  il 
228,  23a*] 

2.  IwgDBAWCT  (i  282*)— OAHCELLAnoir— Acts 
Co  NSTZTnnif  o. 

Where  a  letter  written  insured  was  inauf- 
fident  as  a  cancellation  of  the  policy  because 
merely  an  expression  of  an  intention  to  can- 
cel It  at  some  fatnre  time,  and  because  there 
was  no  tender  of  the  aneamed  premium,  a  let- 
ter written  by  insared  stating  that  be  saw  no 
reason  for  canceling  it,  but  that  if  the  company 
woold  not  carry  it  any  longer,  and  the  com- 
pany's agent  coald  place  the  insarance  fai  any 
otiier  good  company,  he  might  do  ao.  and  a  con- 
versation between  Insured  and  the  agent  rela- 
tive to  aearching  for  the  policy  in  which  the 
agent  stated  tbat  the  old  policy  would  stand 
notll  it  conld  be  changed,  was  not  a  waiver  by 

•For  other  oasaa 


Insured  of  an  unequivocal  notice  of  eancellatioo. 
and  a  tender  of  the  unearned  premium  amount- 
ing to  a  cancellation  by  mutual  consent 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  i  604;  Dec  Dig.  |  232.*] 

3,  InS0BANCB  (I  230*)— Cahcillation— Aois 
GoNSTrrDTiRa. 

Where,  in  attempting  to  cancel  a  poUey. 
the  compai^  did  not  otEer  to  return  the  unearn- 
ed premium,  a  letter  written  the  company's 
agent  by  insured  stating  that,  if  the  agent 
conld  place  tiie  Insurance  In  any  otiier  good 
company,  be  might  do  so,  did  not  authorize  the 
agent  to  hold  the  aneamed  premium  as  the 
agent  of  insured,  but  merely  gave  the  insurer 
the  option  of  procuring  a  new  poUcy  in  anoth- 
er company,  histead  of  tendering  tiie  unearned 
premlam. 

_[Bd.  Note.— For  other  cases,  se«  Insarance, 
Gent  Dig.  H  608-612;  De&  Dig.  i  230l*] 

Appeal  from  Glrcnlt  Court,  Snlllvan  Coun- 
ty ;  Fred  Z«mb.  Jndg& 

Action  by  D.  A.  Payne  and  another  against 
the  President  and  Direetora  of  the  Insurance 
Company  of  North  America.  Judgment  for 
plaintiffs,  and  defandant  appeals.  Affirmed. 

Fyke  ft  Snider,  of  Kansas  City,  for  appel- 
lant John  W.  Bingham  and  Earl  F.  Nelson, 
both  of  MBan,  for  re^Mmdenta. 

JOHNSON,  J.  This  is  an  action  on  a  poU- 
ey  of  fire  Insurance  of  |i,200  covering  a  store 
building  owned  by  plaintiffs  In  Milan.  The 
prindi^l  detenae  la  the  allied  cancelhitlon 
of  the  policy  d^endant  before  the  occur* 
rence  of  the  loas.  The  policy  was  issued 
S^>tembv  11,  1911,  and  was  to  continne  In 
force  one  year  from  that  date.  PlaintUb 
paid  tiie  proninm  of  934.8(^  whldi  covered 
the  vAole  term.  The  fire  occurred  April  9, 
1912,  during  the  term  tor  which  the  policy 
was  Issued  and  according  to  the  evidence  of 
plaintiffs  damaged  the  property  in  the  sum 
of  $1,172.60.  Defendant  refused  to  pay  the 
loss  <ai  the  ground  that  the  policy  bad  been 
canceled,  and  this  suft  followed.  The  con- 
tract provided  tiiat  "tbia  policy  shall  be  can- 
celed  at  any  time  at  the  reauest  of  the  In- 
sured ;  or  by  the  company  by  giving  five  days 
notice  of  BuCh  cancellation." 

[1]  The  sublect  of  cancellatton  arose  be- 
tween the  paxtiea  early  In  Bbirch,  1012,  In  a 
letter  written  by  defendant's  agent  at  Milan 
to  plaintiff,  D.  A.  Payne,  who  at  the  time 
waa  tffinporarily  in  Oolorado  Sprli^  Cola 
Neither  the  letter  nor  a  copy  could  be  found 
at  tba  time  of  the  trial,  uod  the  only  evi- 
dence of  ite  ciHitCTts  is  in  the  testimony  of 
Mr.  Payne,  who  stated  that  the  agent  In- 
formed him  "that  the  company  wanted  to 
cancel  the  policy  and  he  wanted  to  know 
whne  the  policy  was."  The  answer  to  this 
letter  ^tbSch  was  written,  and  mailed  at 
G<dorado  Springs,  Mardi  4,  1812.  was  as 
foUows:  "Mr.  W.  J.  Wattenberger.  Milan, 
Ma  Dear  Sir:  Tours  regardliv  cancelling 
Insuruice  on  Depot  Bestanrant  Bldg.  at  hand 
and  In  reidy  will  say  I  am  ray  mndi  sur- 
prised at  this,  and  I  liardiT  know  vfbat  to 
say.    I  dtm't  see  any  reason  for  cancdUng 
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OS  it  Is  all  paid  ap  for  a  year  from  ttie  time 
of  lOBBiliv  It  Now  If  the  company  won't 
carry  It  any  longer  and  yon  can  i^ce  It  In 
any  other  good  company  for  tbe  nnezi^ed 
time  without  any  further  ezpenae  to  me  yon 
can  do  ao.  The  policy  la  in  charge  the 
Snlltran  Co.  Bank.  Ton  can  see  Nora  Payne 
and  he  will  show  you  the  policy.  I  don't  see 
any  need  of  changing  polidea  and  hope  yon 
wont  have  ta  Please  let  me  hear  from  you 
at  Mice  and  oblige^*'  Payne  returned  to  Mi- 
lan, and  waa  Informed  by  the  agmt  Uiat  be 
conld  not  find  the  policy  at  the  Sullivan 
County  Bank.  Payne  replied  that  the  policy 
certainly  waa  at  the  hank.  Tlie  agent  sug- 
gested that  it  mi^t  be  at  Payne's  bouse,  and 
Payne  then  prmnised  to  seandi  for  It,  and 
the  agent  ^[reed  to  change  the  Inrarance  to 
another  company,  Tfala  con  versa  tiopi  oc- 
curred on  or  about  March  23d,  and  In  its 
course  the  agent  stated  that  the  old  policy 
"stands  till  we  can  get  It  changed,  if  any 
loss."  Payne  did  not, find  the  policy,  and 
nothing  further  waa  said  by  the  parties  on 
the  subject  of  cancellation  until  after  tbe 
loss.  Defendant  did  not  offer  to  return  Ute 
unearned  premium. 

To  effect  a  cancellation  of  the  policy  be- 
fore the  end  of  the  term  for  which  it  was 
issued,  defendant  was  required  by  the  con- 
tract to  give  plaintiff  "five  days*  notice  of 
cancellation."  Such  notice  to  be  valid  nec- 
essarily should  have  expressed  a  clear  and 
unequivocal  action  of  defendant  on  the  sub- 
ject of  cancellation,  and  not  a  mere  purpose 
or  Intention  to  take  sudi  action  at  some 
future  time.  As  we  said  In  Banking  Co.  t. 
In&  Co..  75  Mo.  App.  814:  "The  effect  of  a 
cancellatlott  being  an  option  of  one  party  to 
bring  to  an  end  a  contract  for  the  protection 
of  another,  the  action  taken  to  that  end  must 
be  nnequlTOcal,  and  not  such  as  may  be  a 
subject  of  misinterpretation.  It  must  not 
depend  upon  a  future  event,  but  must  be  a 
present  purpose  carried  out,  so  that  the  poli- 
cy Is  canceled  at  the  time  tbe  cancellation 
conld  become  effective  under  the  contract" 
See,  also,  Gardner  v.  Ins.  Co.,  68  Mo.  App. 
611 ;  Iron  Co.  v.  Ins.  Co.,  127  N.  T.  608,  28 
N.  m  663,  14  L.  R.  A.  147 ;  BlUott  on  Insur- 
ance, I  300.  But  defendant,  to  accomplish  a 
cancellation  of  the  policy — a  rescission  of  the 
contract — at  the  end  of  the  five  days  period, 
conld  not  stop  with  the  giving  of  a  notice  of 
the  character  described.  "In  the  restdsslon 
of  a  contract  by  one  party,  It  Is  a  necessary 
ccmdition  precedent  to  such  resdaslon  to 
place  the  other  party  in  statu  quo,  to  restore 
to  him  whatever  may  belong  to  him  by  rea- 
son of  bringing  the  contract  to  an  end." 
Banking  Co.  v.  Ins.  Co.,  eupra.  This  rule 
ai^lied  to  the  cancellation  of  an  Insurance 
policy  by  the  Insurer  calls  for  a  tender  to 
the  Insured  of  the  unearned  premium  he 
has  paid  as  a  condition  precedent  to  the  re- 
scission of  the  contract.  The  application  of 
these  rules  to  the  facts  in  evidence  leads  to 
the  conclusion  that  since  the  alleged  notice 


was  limited  to  the  dxpression  of  a  mere  In- 
tention to  act  In  the  fatnre  on  tbe  sobject 
of  cancellation,  and  since  no  tendw  of,  nor 
offer  to  return  the  nneamed  premium  was 
made  at  any  time  before  the  loss,  defendant 
has  failed  to  establish  ita  dalm  of  a  perfwmr 
ance  of  tbe  conditions  essential  to  the  proper 
uerdse  of  its  right  to  rescind. 

[2]  But  counsd  tm  defendant  vxgo  tbat 
plaintiffs  ratified  and  consented  to  the  can- 
cellation, and  thereby  waived  performance  by 
defendant  of  tbe  condiUons  we  have  been 
discussing.  The  letter  written  in  answer  to 
the  alleged  notice  cert^nly  does  not  disclose 
any  thought  of  the  writer  of  terminating  tbe 
contract  by  mutual  consent  Manifestly  tbe 
wtltw  omatrued  the  allied  notice  as  we 
have  construed  It  viz.,  as  being  not  a  formal 
and  legal  notice  of  readaaton  but  as  an  ex- 
preasion  of  an  intention  to  act  in  the  future, 
and,  treating  the  subject  as  atill  open  to 
argummt  or  negotiation,  attempts  to  dis- 
suade defendant  from  carrying  out  Ita  ex- 
pressed purpose.  The  sentence,  "Now  if  tbe 
company  won't  carry  it  any  longer,  and  yon 
can  place  it  in  another  good  company  for 
the  unexpired  time  without  any  further  ex- 
pense to  me,  yon  can  do  so,"  Instead  of  sug- 
gesting the  i^a  of  an  immediate  cancella- 
tion by  mutual  consent  conveys  the  opposite 
meaning  that  the  writer  Is  not  accepting  the 
notice  for  more  than  Its  legal  worth,  is  not 
regarding  It  as  a  finality,  and  is  not  renounc- 
ing his  right  to  a  restoration  of  the  status 
quo.  In  effect  he  was  saying  to  the  agent: 
"If  you  do  conclude  to  rescind  the  contract 
I  will  accept  a  policy  In  another  company 
for  the  unexpired  term  In  lieu  of  a  tender  of 
the  unearned  premium."  This  letter  left  the 
parties  in  their  old  relation  of  Insurer  and 
Insured  and  the  subsequent  conversation  at 
Milan  between  plaintiff  and  the  agent  who 
waa  defendant's  alter  ego.  Instead  of  chang- 
ing that  relation  continued  It  by  express 
agreement  to  such  time  as  an  exchange  of 
policies  could  be  effected. 

[3]  Tbe  argument  that  the  agent  became 
the  agent  of  plaintiffs  for  the  procurement 
of  a  new  policy,  and  therefore  should  be 
considered  as  holdlog  the  unearned  premium 
In  such  capacity  and  for  the  benefit  of  plain- 
tiffs, Is  untenable.  The  agent  did  not  act  in 
a  dual  capacity,  but  throughout  the  entire 
transaction  was  the  agent  only  of  defendant 
As  we  have  stated,  the  substance  of  plain- 
tiff's alternative  offer  to  defendant  was  to 
accept  a  policy  In  another  company  In  place 
of  the  old  policy  should  defendant  conclude 
to  assert  Its  right  to  rescind.  In  such  case 
defendant  would  have  had  the  option  of  pro- 
curing the  new  policy  or  of  tendering  the 
unearned  premium  In  money  and  the  acts 
performed  by  the  agent  in  giving  effect  to 
either  course  could  not  have  been  regarded 
in  any  other  light  than  as  acts  performed  In 
defendant's  service.  The  defense  of  cancel- 
lation finds  no  support  in  the  evld^ce. 

An  objection  of  defendant  to  the  instruc- 
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(Mo. 


tlon  glTsn  the  Jury  finds  ocmcliulTe  answer 
in  tbe  case  of  Van  BnsUrk  t.  Railroad,  Utl 
Ho.  App.  SST,  Ul  &  W.  882. 
The  Judgment  Is  aflbmed.  All  ooncnr. 


HAUBER  T.  HAUBER. 
(KaQBas  City  Coart  of  Appeals.  MissoarL 
April  21,  19X3.) 

1.  DiVOBCS  (I  130*)  —  SUFFICIENCT  OF  ETI- 
DENCB— GBUEL  TbEATMENI. 

In  a  wife's  action  for  divorce   on  the 

S round  of  cnielty,  evidence  ieJtf  to  support  a 
ecree  for  plaintiff. 

[Ed.  Note.— For  otlier  cases,  see  Divorce, 
Cent  Dig.  H  44^-445;  Dec.  Dig.  {  130.«] 

2.  DivoBCs  (8  298*)— CUBTOOT  or  CmLDBBIl. 

In  a  wife's  action  for  divorce  on  ttie 
ground  of  cruelty,  where  the  husband  filed  a 
cross-bill  for  a  divorce,  and  the  evidence 
strongly  preponderated  in  favor  of  the  wife, 
the  court  properly  gave  her  the  custody  of  an 
infant  child,  a  boy  about  three  years  old. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  fS  T81-787;  Dec  Dig.  {  298.*1 

8,  DXVOBCB  (S  240*)— Alimont— AMOnNT. 

In  a  wife's  action  for  divorce,  where  it  ap- 
peared that  the  husband  Was  worth  about  97,- 
600,  and  that  be  was  indebted  to  the  wife  for 
$400  received  from  her,  an  allowaiice  of  |2,500 
alimony  would,  with  toe  consent  of  the  wife, 
be  modified  so  as  to  penult  the  payment  there- 
of to  liquidate  the  uuiband'a  Indebtedness  to 
the  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  675-678,  680;  Dec  Dig.  S  240.*j 

Ai^>eal  from  Circuit  Court,  Buchanan 
CouDty;  W.  D.  Rusk,  Judge. 

Action  by  Eatherlne  Hauber  against  Joseph 
H.  Hanber.  From  a  decree  for  plaintiff, 
defendant  aitpeala.  Beversed  and  remanded. 

K.  B.  Randolph  and  B.  R.  Martin,  both  of 
St.  Jo8^,  for  a^Ilant  Mytton  &  Parkin- 
son, ot  Bt  Joseph,  for  respondent 

BLIiISON.  P.  J.  Plaintiff  brought  this  ac- 
tion against  defendant  In  the  .Buchanan 
county  circuit  court  tor  a  divorce.  He  de- 
nied the  allegations  of  the  petition  and  him- 
self asked  a  divorce  for  her  fault  The  trial 
court  denied  his  cross-UU  and  entered  a  de- 
cree for  plalntlfr,  together  with  the  custody 
of  th^  only  child,  a  boy  about  three  years 
old,  and  also  $2,500  alimony. 

Plaintiff  alleged  In  her  petition  that  de- 
fendant had  made  her  condition  Intolerable 
by  a  course  of  indignities,  beglnnlig  soon 
after  th^  marriage,  consisting  of  barbarous 
treatment;  that  he  cursed  and  abused  her 
without  stint  and  more  than  once  assaulted 
and  beat  her,  whereby  she  at  times  had  to 
flee  to  her  neighbors;  that  he  assaulted  her 
with  a  butcher  knife  and  at  other  times 
threatened  her  with  an  axe  and  a  razor. 

Defendant,  by  his  croas-blll,  chai^d  that 
plaintiff  frequently  assaulted  and  that  she 
also  abused  him  with  Tile  lai^ruage;  that 
she  would  purloin  his  mon^;  that  she  had 
committed  adultery  and  had  sat  In  the  lap 
of  a  roomer  at  their  house. 


[1]  The  erldmce  balanced  larg^  In  plaln- 
tlfPs  fiiror.  One  or  more  neighbors  saw  him 
pursuing  hw  with  a  butcher  knifie;  another 
saw  him  dioUng  her.  The  police  woe  call< 
ed  in  at  least  twice  by  persons  who  Ouraght 
It  necessary  to  her  protection. 

On  Us  part  he  disclaimed  charging  her 
with  adultery,  but  testified  he  saw  her  sit- 
ting In  the  lap  of  a  man  who  had  a  room  at 
th^r  house.  She  denied  this  and  explained 
that  she  was  <Aeaning  tiie  room  as  usual 
when  the  man  hspp«ied  in,  and  defendant, 
who  was  watching,  came  to  the  door.  He 
Ukewise  testifled  that  she  abused  him  with 
Tile  language; 

[2]  We  think  tiie  OTidence  so  stroiu;ly  |^ 
ponderated  with  the  plaintiff  that  the  trial 
court  could  not  hare  done  othwwlse  than 
glTe  her  the  decree  witb  the  custody  of  the 
infant  chUd. 

[I]  The  only  question  of  the  least  doubt  is 
the  amount  of  alimony.  Ddiendant  was 
shown  to  be  worth  about  $7,500,  and  it  ap- 
pears that  he  owes  plaintiff  $400.  mcmey  re- 
ceived  from  hw.  We  will  permit  the  pay- 
meat  of  the  fall  amonnt  of  alimony,  to  liq- 
uidate (she  comgitlng  thereto)  the  $400  ow- 
ing to  her.  The  Judgment  for  divorce  and 
custody  of  the  diUd  will  Iw  aflOrmed.  But 
the  Judgment  for  alimony  will  be  reversed 
and  the  cause  remanded  that  a  proTtsion 
may  be  Incorporated  ther^  to  the  effect 
that  tiie  full  payment  of  the  alimony  shall 
dischai^  plaintiff's  claim  at  $400:  All  eon- 
cor. 


COOLET  T.  KANSAS  CITY  ELEVATED 
RT.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
April  21,  1913.) 

L  Dauaoes  (i  158*)— Nbcessitt  or  Puead- 

INO— Personai.  Ik  juries. 

In  an  action  for  personal  injuries,  any  in- 
jury shown  by  the  evidence  to  be  a  natural  con- 
sequence of  that  pleaded,  and.  while  not  a  nec- 
essary or  inevitable  consequence,  a  usual  one 
that  could  reasonably  be  expected  to  follow  from 
the  injuries  alleged,  may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Dami^es, 
Cent  Dig.  H  441-444;  Dec  Wg.  {  15a«l 

2.  Damaoes  (S  158*)— Necxssitt  ov  Plbao- 

iNo— Personai.  Injuries. 

Under  a  petition  alleging  that  plaintiff  suf- 
fered retroversion  and  falling  of  the  womb,  and 
that  the  injuries  sustained  caused  internal 
hemorrhages  end  laceration  of  the  abdominal 
walls  and  displacement  of  the  pelvic  organs,  ev- 
idence that  she  subseQuently  became  pregnant 
and  suffered  a  miscarriage  was  competent,  where 
the  other  evidence  showed  that  a  miscarriage 
was  the  usual  result  of  the  injuries  alleged  and 
one  reasonably  expected  to  follow  if  pregnancy 
existed  or  arose. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  441-444;  Dec.  Dig.  |  15a*] 

8.  WrrNESsES  (S  363*)— Cbedibilitt  of  Pbt- 
siciAN— Consent  to  Appointment. 

In  an  action  for  personal  injuries,  it  could 
not  be  shown  to  affoct  the  weight  to  be  given 
the  testimony  of  a  phyeician  appointed  by  the 


•For  otber  cases  sm  same  topio  and  secUoD  MUMBBR  ta  Dec.  Dig.  i:  An.  Dig.  Kay-No.  SeHss  ft  Rep'r  Indoles 
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court  to  exunloe  plaintifl.  that  his  appointment 
wu  acreed  to  bj  plaintiff. 

[Ed.  Note.— For  other  caaea,  tee  Witnesses, 
Cent.  Dig.  If  U7T,  U7S»^^;  Dee.  Dig.  | 
a68.*] 

i4>P«il  from  Circuit  Court,  Jadtson  Coun- 
tj;  Wllllaxn  0.  nwrnaj,  Jndge. 

Action  b7  Ivy  Gocd^  against  the  Kansas 
Gtty  ESerated  Ballvay  Gompan?.  Jndgmait 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Jolin  H.  Lncas  and  Chas.  N.  Sadler,  both 
«f  Kansas  Clt7,  Mo.,  for  appellant  Fyke  & 
Snider,  of  Kansas  (^ty,  Mo.,  and  Anderson  & 
Roblnett;  of  Kansas  City,  Kan.,  tor  respond- 
ent. 

TRIMBLE,  J.  Plaintiff,  while  a  passenger 
on  a  street  car,  received  Injuries  caused  by 
a  collision  of  her  car  with  another.  Snlt 
was  brought  against  the  Metropolitan  Street 
Railway  Company  and  the  Kansas  City  Me- 
Tated  Railway  Company,  but  during  the  trial 
plaintiff  dismissed  as  to  the  former.  The 
contest  was  not  orer  defendant's  liability, 
but  over  the  questions  as  to  what  injuries 
plaintiff  received  in  the  collision  and  wheth- 
er it  caused  her  condition  at  the  time  of  the 
trial.  The  petition  alleged  that  as  a  result 
of  the  collision  she  was  "bruised,  maimed, 
sprained,  lacerated,  and  wounded;  that  both 
of  her  lower  limbs,  feet,  and  ankles  were 
sprained,  wrenched,  and  bruised;  her  ba<^ 
was  wrenched;  that  said  fall  caused  internal 
Injorles;  that  she  suffered  therefrom  retro- 
version and  talllDg  of  the  womb;  that  said 
injuries  have  caused  internal  hemorrhages 
and  laceration  of  the  abdominal  walls  and 
displacement  of  the  pelvic  organs." 

Defendants  most  serious  complaint  Is  that 
tbe  court,  over  defendant's  objection,  admit- 
ted evidence  showing  that  after  the  injury 
plaintiff  became  pregnant  and  suffered  a  mis- 
carriage, which  took  place  about  eight  or 
nine  months  after  the  collision.  Defendant 
contends  that,  as  the  miscarriage  was  not 
pleaded,  the  evidence  in  r^ard  thereto  should 
have  been  ezclnded;  ttiat  to  adndt  it  la  to 
allow  proof  of  special  damages  when  the  pe- 
tltloa  pleads  general  damages  only. 

[1]  The  question  of  its  admissibility  is  one 
of  some  difficulty,  which  Is  Increased  by  rea- 
son of  the  fact  that  many  cases  do  not  state 
the  reason  fior  admitting  or  ezclnding  the 
proffered  evidence  but  rests  its  admissibility 
or  inadmissibility  dmply  on  wfaeth»  or  not 
it  tends  to  prove  general  damages  or  special 
damages;  and  then,  in  dlstlnguliddng  be- 
tween these  damages,  say  that  general  dam- 
ages are  such  as  are  the  natural  and  neces- 
sary result  of  the  act  pleaded,  while  q>ecial 
damages  Ave  those  which  are  tbe  natural, 
tbongb  not  the  necessary,  result  thereof. 
Tbis  may  define  tbem  correctly  in  the  Ught 
of  tbe  fiicts  of  the  particular  case  In  whldi 
such  definitions  are  used  But  these  deflni- 


tlons  may  not  famish  an  accurate  or  safe 
rule  fK>m  wtalcb  to  determine  the  admissibil- 
ity of  evidence  In  another  case  where  the  facts 
are  different  For  Instance,  tliese  cases,  as 
stated,  frequently  define  the  difference  be- 
tween general  damages  and  special  damages 
in  sncb  a  way  as  to  lead  one  to  suppose  that 
the  admisBibility  of  the  evidence  depends  on 
whether  the  results  It  tends  to  show  are,  or 
are  not,  the  "necessary"  consequence  of  the 
wrongful  act  pleaded.  That  is  to  say,  If 
the  results  which  the  offered  evidence  tends 
to  show  are  the  "natural  and  necessary"  con- 
sequences of  the  act  pleaded,  then  they  are 
general  damages  and  the  evidence  is  admis- 
sible under  a  general  pleading;  but  if  such 
results  are  the  natural,  but  not  necessary, 
consequences  of  the  wrong  pleaded,  then  they 
are  special  damages  and  the  evidence  is  not 
admissible.  Thompson  v.  Railroad,  111  Mo. 
App.  463,  86  S.  W.  465.  It  would  seem  that 
the  above  is  a  safe  and  excellent  rule  to 
follow  in  order  to  determine  whether  certain 
evidence  is  admissible  under  a  pleading  of 
general  damages.  That  is,  if  tbe  results  are 
the  natural  and  necessary  consequences  of 
the  wrong  pleaded,  then  the  evidence  Is  ad- 
missible; but  if  they  are  the  natural,  but  not 
necessary,  consequences  of  such  wrong,  then 
evidence  thereof  Is  not  adniisslble.  This 
would  work  no  hardship  on  the  plaintiff, 
since  he  can  either  plead  them,  or,  at  the 
trial,  amend  his  petition  so  as  to  include 
any  "natural  but  not  necessary"  results,  I. 
e.,  special  damages,  and  thus  give  tbe  defend- 
ant notice  of  what  he  is  called  upon  to  meet 
If  that  is  the  rule  we  are  to  follow,  it 
would  seem  that  In  the  case  at  bar  we  are 
required  to  reason  thus:  Many  wombs  are 
displaced  that  do  not  suffer  ihlscarrlages. 
Such  a  result  canoot  occur  unless  there 
comes  into  existence  the  after  occurring  fact 
of  pregnancy.  Hence  the  miscarriage  was  a 
natural  but  not  a  neceMitrj/  consequence  of 
the  injuries  pleaded.  Hence,  according  to 
tbe  test,  the  miscarriage  in  this  case,  not 
having  been  pleaded,  should  not  have  been 
admitted  In  evidence  because  it  was  a  natur- 
al but  not  a  necessary  result  of  the  Injury. 
And  many  cases  a)K>ear  to  justly  the  use  of 
this  test  Brown  v.  Railroad,  99  Mo.  310, 
loc.  dt  318, 12  S.  W.  6Ki;  Nicholson  v.  Rog- 
ers. 120  Mo.  136,  loc.  dt  140,  81  S.  W.  260; 
Lesser  v.  Railway,  85  Mo.  App  326,  loc.  cit 
331;  MeUor  v.  SaUroad,  105  Mo.  455.  loc.  dt 
464^  16  S.  W.  849,  10  L.  B.  A  86;  Goontz  v. 
Railroad,  116  Mo.  669,  loc.  dt  674,  22  S.  W. 
572.  As  said  before,  such  a  test  is  correct 
when  applied  to  the  facta  in  the  cases  which 
thus  make  nse  of  it  But  la  It  entirely  ac- 
curate to  apply  it  to  other  cases  where  the 
ftu!ts  are  dissimilar?  Or  Is  It  safe  to  follow 
a  definition  which,  however  correct  it  may 
bo  whoi  used  with  reference  to  the  fftcts 
in  that  particular  case,  may  not  be  broad 
enough  to  apply  to  other  facts? 


•For  otber  casM  see  ume  topic  aad  eMstlon  NVMBSR  la  Deo.  Die-  *  Am.  Die.  Key-No.  Serlee  ft  B«p'r  Indexae 
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la  the  case  at  Qnrley  ▼•  Balltoad,  122  Ma 
141,  2^  8.  W.  958,  the  Injury  pleaded  was  a 
crashed  leg  canatng  permanent  and  Irrepara- 
ble bodily  injuries,  and  evidence  ahowing  a 
paralysed  arm  was  held  admissible.  This 
may  have  been  a  natural  result  of  the  Injury 
alleged,  but  certainly  it  was  not  a  neoetaary 
result  thereof. 

And  in  the  recent  case  of  Moore  t.  Transit 
Co.,  226  Mo.  689, 126  S.  W.  1013,  the  Supreme 
Court,  In  the  majorily  opinion,  say  that  this 
rule,  limiting  the  damages  provable  under  a 
gener&I  allegation  to  those  which  are  the 
necessary  result  of  the  main  Injuries  alleged. 
<«  too  strict  <226  Mo.  loc.  cit  702,  703,  126  S. 
W.  1013).  In  this  case  the  Supreme  Court 
say  that  all  injuries  which  naturally  result 
from  the  main  or  specific  injury  allied  may 
be  shown  without  being  specifically  pleaded, 
and  that  snch  natural  result  does  not  hare 
to  be  a  necessary  result  but  only  a  usual 
one  reasonably  expected  to  follow  from  the 
Injuries  Inflicted  and  alleged  (226  Mo.  loc. 
dt  609,  126  S.  W.  1015).  In  the  petition  there 
was  a  general  allegation  of  "serious  Injuries 
to  the  back,  legs,  kidneys,  and  nervous  sys- 
tem," and  the  court  held  that,  under  it.  evi- 
dence could  be  offered  of  Impotence  and  loss 
of  sexual  desire.  The  loss  of  sexual  desire 
was  a  natural  but  certainly  not  a  necessary 
result  of  the  Injuries  pleaded  In  that  case. 
And  it  would  seem  that  this  would  have 
made  it  inadmissible  as  being  special  dam- 
ages, as  this  is  the  definition  frequently  giv- 
en of  such  damages.  Roberts  v.  Graham,  6 
Waa  678, 18  L.  Ed.  791;  8  Am.  &  Eng.  Eucy. 
of  Law,  640;  Thompson  v.  Railroad,  111 
Mo.  App.  468,  loc;  dt  476,  86  S.  W.  466;  6 
Baej.  of  PL  ft  Pr.  720. 

So  that  if  the  Gurley  and  the  Moore  Cas- 
es are  to  be  followed  as  the  doctrine  now 
laid  down  hy  the  Supr«ne  Cour^  It  will  not 
do  to  say  that  simply  because  the  miscar- 
riage testified,  to  in  this  case  is  not  a  nec- 
eesaty  result  of  the  Injuries  alleged,  there- 
fore evidence  of  it  is  Inadmlsslhla 

But  the  test  as  set  up  by  these  two  cases 
is  that,  if  the  miscarriage  can  be  connected 
with  the  injury  pleaded  by  other  evidence 
showing  it  was  a  natural  consequence  of 
such  injury,  and  Is  a  usual  one,  not  a  nec- 
essary or  Inevitable  one,  but  one  that  could 
reasonably  be  expected  to  follow  from  the 
injuries  Inflicted  and  alleged,  then  the  evi- 
dence thereof  Is  admissible.  In  such  case 
the  miscarriage  is  a  general  damage  and 
can  be  proved  without  being  specifically 
pleaded.  The  reason  underlying  the  rule 
that  special  damages  cannot  be  proved  un- 
der general  alle^tlons  is  that  the  defend- 
ant must  have  notice  of  what  he  Is.  called 
upon  to  meet  And  if  the  two  cases  above 
mentioned,  the  Gurley  and  Moore  Cases, 
can  be  reconciled  with  the  others,  it  is  be- 
cause the  court  thought  the  evidence  offered 
and  admitted  was  within  the  scope  of  that 
which  the  defendant  might  reasonably  ex- 


pect from  the  naturei,  character,  and  extent 
of  tba  injury  alleged.  In  other  words,  the 
correct  test  for  determining  the  admissibility 
of  the  evidence  is,  not  whether  the  damages 
sought  to  be  shown  thereby  are  the  natural 
and  nece$»ary  results  of  the  injury  pleaded, 
bat  are  they  such  as  the  defendant  may  rea- 
sonably take  notice  of  and  expect  from  the 
genoal  allegations  In  the  petition?  This 
may  be  what  Is  really  meant  when  it  la 
said  that  "general  damages  are  such  as  the 
law  Implies  or  presumes  to  have  occurred 
from  the  wrong  complained  of,  ipd  they  need 
not  be  Seated."  Brown  v.  Ballway,  90  Ma 
818,  13  8.  W.  656;  2  Sutherland  on  Dam- 
ages,  I  418;  8  Am.  ft  Ehig.  Easy,  of  Law 
(2d  Ud.)  p.  642. 

[2]  Was  the  ndaearrlage  lu  this  case  a 
natural  result  of  pie  Injuries  alleged  and 
such  a  one  as  the  defendant  might  reasona- 
bly expect  to  follow  from  the  nature,  char- 
acter, and  extent  of  the  injuries  allied? 
It  was  shown  to  be  a  natural  result  hy  the 
teAlmony  of  the  physician  who  said  a  dis- 
placed, retroverted,  and  taUen  womb  was 
one  of  the  most  OHnmon  causes  <^  miscar- 
riages and  would  cause  a  miscarriage  "nine 
times  out  of  ten."  "Which  testimony  also 
shows  that  miscarriage  Is  the  usual  result 
and  one  reasonably  expected  to  follow  if 
preonnMcy  etrifts  or  ortoei.  PlalntifE  was  a 
healthy,  vigorous  married  woman  at  the 
time  of  the  colliiAon.  When  it  Is  all^«d 
that  the  womb  Is  thus  injured  and  all  the 
pelvic  organs  displaced,  Is  not  this  notice 
to  defaidant  that  If  pregnancy  occurs,  aft- 
er the  injury  and  during  the  displacement  of 
the  organs,  miscarriage  will  occur}  Surely, 
if  an  allegation  of  injury  to  the  back  and 
spinal  cord  will  give  defendant  notice  of 
loss  of  sexual  desire  sufficient  to  admit  evi- 
dence thereof  as  in  the  Moore  Case,  then 
evidence  of  a  dngle  miscarriage,  occurring 
Willie  the  effects  of  the  injuries  are  still  In 
existence,  could  be  reasonably  apprehended 
or  expected  by  the  def^dant  under  an  alle- 
gation that  the  back  was  wrenched  and  she 
was  internally  Injured,  the  womb  letrovert- 
ed  and  injured,  and  all  the  pelvic  organs 
displaced.  Personally  the  writer  agrees  with 
the  views  tut  Graves,  J.,  e^quressed  In  his 
dlssenthig  opinion  in  the  case  of  Moore,  su- 
pra, 226  Ma  loa  dt  TOO,  710,  TU.  126  &  W. 
1018.  But  the  majority  of  the  Supreme 
Court  hold  otherwise,  and  it  Is  our  duty  to 
follow  their  ruling.  It  may  be  well  to  state 
that  in  this  case  the  evidence  objected  to 
was  not  offered  in  an  attempt  to  show  a 
ditcfued  bodily  oonditton,  or  that  the  womb 
had  been  rendered  forever  Incatable  of  bear* 
ing  children.  The  evidence  vrent  merely  to 
the  eatmt  of  the  Injury,  showii^  but  one 
single  mlscarrisge  resulting  directly  from 
the  womb  and  pelvic  injuries  alleged.  Hoicc 
It  does  not  come  under  the  head  of  oondi- 
tiona  and  diseatet  resnltlng  from  bodily  in- 
juries, as  distinguished  ftom  bodily  Injuries 
as  noted  in  Price  r.  MetropoUtan  Street  By. 
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Ca.2201Ia485.1oe;clt4A6,U9S.W.  9S2. 
132  Am.  St  088.  But  It  It  doeo,  ttw 
Supreme  Coart  has  refused  to  follow  this 
dfatlnetloa  In  the  Moore  Cas^  siqnft,  and 
also  In  the  par  curiam  (^^on  roidered  in 
the  case  of  Ifa^rane  t.  Bailwar*  183  Ho. 

ai  8.  W.  ms^  wherein  it  withdraws 
paragraph  S  of  the  original  oidnlon  of  Judge 
Tallant,  which  rerosed  and  remanded  the 
case  because  evidence  of  the  disease  of  in- 
somnia and  impaired  eyesight  was  admitted 
under  a  general  auction  whidi  did  not 
plead  these  OSS  loa  dt  188,  81  8.  W. 
11S8>. 

Ab  stated  In  the  <q>enlng  part  of  this  opln- 
Son,  the  contest  was  not  over  the  question 
ot  llabUitr*  but  orer  the  svteM  of  plalntKTs 
injuries,  and  whether  the  collision  caused 
her  coHdiMow  at  the  Mom  of  Ike  irM.  If  the 
ndscarrlage  was  a  direct  result  of  the  colli- 
slm  and  of  the  Injuries  sustained,  thm  it 
would  enter  into  and  form  a  part  of  such 
Injuries  and  the  physical  pain  and  suffering 
endured,  all  having  tb^  cause  or  rise  In 
the  collision.  And  it  was  in  descrltdng  her 
preeoit  idiyslcal  condition  that  plaintiff's 
eridoice  as  to  the  miscarriage  came  out 

According  to  dlBinterested  testimony,  plain- 
tUTs  Injuries  were  severe  and  painful  and 
said  to  be  permansnt  The  Jury  awarded 
81.000,  which  is  not  excessive^  and  we  do 
not  fed  authorised  to  reduce  it  as  was  done 
in  the  Moore  Case  by  the  Supreme  Court 

IS]  The  objectUm  that  the  court  refused  to 
anew  defendant  to  show  that  Dr.  Porter  was 
appointed  by  the  oomt  to  examine  the  plain- 
tiff Is  without  merit  Flaintifrs  attorney 
admitted  that  the  doctor  was  aniwlnted  by 
the  court  Defendant's  offer  was  an  attempt 
to  show  that  idalntiff  agreed  to  Dr.  Forter, 
not  that  the  court  appointed  him.  If  he  was 
appointed  by  the  court  It  would  seem  to  be 
immaterial  whether  the  parties  agreed  to 
the  selection  or  not  There  would  have  to 
be  something  more  shown  than  mere  ac- 
quiescence In  his  appointmoit  to  be  material 
as  affecting  the  weight  to  be  ^ven  his  tes- 
tlmony. 

Afllrmed.  All  concur. 


BUBUOY  V.  MISSOUBI,  K  &  T.  BY.  CO. 

(Kansas  Gtf  Court  of  Appeals.  MlssoorL 
April  7,  1918.   Rehearing  Denied 
May  6,  1013.) 

1.  BaILSOADS  (I  222*)— INTBBRBINOK  WITH 
ExnffOUIBHUGRT  OF  FlBl  —  PXTZTIOK  — 
"DSUBXBATBLT. '  * 

In  an  action  against  a  railroad  company 
for  interferlne  wltii  a  fire  hose  laid  across  its 
traclia,  a  petition,  alleging  tliat  its  acts  were 
done  "deliberately,"  suffidently  charged  will- 
fulness, since  tiiat  word  used  In  that  connec- 
tioD  connoted  an  intentional  purpose  to  do  a 
wrongful  thing; 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  720-724;  Dec.  Dig.  |  222  * 

For  other  definitions,  see  Words  and  Phrases, 
Tol  2,  pp.  19S1-1955;  vol  8.  p.  7632.] 


2.  Flbadino  (I  0*)— Aixioine  Niougihob 

OB  WlLLTULNEBS. 

When  on  the  facts  pleaded  the  law  raises 
an  Inference  of  nMligenee  or  willfulness,  it 
is  nnnecessary  to  formally  charge  negligence 
or  willfulnesB,  although  it  Is  advisable  to  do 
80  to  save  time  and  laoor  in  the  courts  in  pass- 
ing on  the  sufficiency  of  the  pleading, 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  {  29;  Dec.  Dig.  |  9.*] 

&  PuEADina'  (I  418*)  —  DncDsam— Waivkb 

BT  ArBWBE. 

Where  a  petition  was  suffident  after  ver- 
dict to  support  the  judgment  a  demurrer  there- 
to was  waived  by  answering  over. 

[Ed.  NotCr— For  other  cases,  see  Pleading. 
Cent^  Dig.  |S  1399.  1408-1406;   Dec.  Dig.  1 

4.  TosTB  (i  11*)— ExnMGUiaHiaiTT  or  Frais 

—I  KTSarBBSKCB—IilABIUTT. 

One  knowingly  interfering  with  the  efforts 
of  those  engaged  in  putting  oat  a  fire,  and  thus 
candng  greater  loss  by  the  fire  tbtan  woold 
have  been  othenrise  snstalned  or  negligently  or 
wiUfnUy  conducting  himself  with  knowledge  of 
the  facts  and  sltnation  so  as  to  cause  an  inter- 
ference directly  resulting  in  loss,  is  liable. 

[Ed.  Note.— For  other  cases.  B«e  Torts,  Cent 
Dig.  H  11,  12;  Dec.  Dig.  1 11.*]  ^ 

0.  Baxumaob  (i  223*)— HzmrounHuxuT  or 
FlBIS  —  InTUtnuNCS  bt  Railboad  —  Xu- 

BIUTT. 

A  railroad  company,  whose  trainmen  after 
notice  of  the  situation  and  its  exigendes  either 
carelessly  or  willfully  interfered  with  those  en-  - 
gaged  in  extingoisbing  a  fire  by  means  of  a 
hose  laid  across  its  tracks,  was  liable  for  the 
loss  occurring  as  a  direct  result  of  such  inter- 
ference. 

[Ed.  Note.— For  other  easn,  see  Railroads, 
Cent  Dig.  IS  720-724;  Dec.  Dig.  |  222.*] 

6.  Raiuqads  (I  2!^*)- BxniTGuxBa3au«T  or 
FiBB— Inter FTOE IT cs— Sum CMNCT  or  Bvx- 

In  an  action  against  a  railroad  company 
for  interfering  with  a  fire  hose  laid  across  Its 
tracks,  evidence  held  sufficient  to  support  a 
finding  that  the  engineer  of  defendanrs  train 
was  notified,  warned,  and  regnested  to  stop  at 
a  time  when  the  trsln  could  nave  been  stopped 
in  safety. 

[Ed.  Note.— For  ottier  easw,  see  Railroads, 
Cent  Dig.  il  720-724;  Dea  Dig.  {  222.*] 

7.  Railboads  (|  222*)— ExTiNomsHUXRi  or 

FiBE— -InTBBFERBITCB— QUESnONB  rOB  JUBT. 
.  Where  there  was  simstantial  evidence  to 
support  plaintiff's  contention  that  those  in 
charge  of  defendant's  train  interfered  with  a 
fire  hose  laid  across  its  tracks  by  means  of 
which  a  fire  on  plaintiff's  premises  was  being 
extingnisbed,  the  character  of  the  trainmen's 
act,  the  existence  or  nouexisteoce  of  notice  and 
warning,  of  the  situation,  the  question  of  prox- 
imate cause,  the  amount  of  the  delay  caused  by 
their  act,  and  whether  damages  resulted  there- 
from, were  all  questions  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  li  720-724;  Dec.  Dig.  {  222.*] 

8.  TBtAL  (K  139, 140*)— Questions  fob  Jtnr. 

The  weight  of  the  evidence  and  the  credi- 
bility of  witnesses  are  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  332-335,  83S-^,  365;  Dec  Dig.  {{ 
130,  140.*] 

9.  Appeal  and  Ebbob  (|  1005*)  —  Bevhw  — 
Questions  of  Fact. 

When  there  is  conflicting  evidence  snb- 
Btantial  in  character  to  support  both  sides  of 
a  disputed  issue,  the  verdict  approved  by  the 
trial  jodge  is  conclusive  on  appeal  unless  the 
evidence  supporting  it  is  vhtWy  Incredible  by 


*Tor  otlMT  essM  Me  same  topic  and  section  NUUBER  In  Dee.  Dig.  a  Am.  Dig.  Key-No.  Bttfm  a  Rep'r  Indsxw 


Digitized  by 


58 


156  SOUTHWBSTBBN  ABPOBTSB 


(Mo. 


reason  of  Inconsistency  ^th  well-known  nat- 
ural laws. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dto.  ff  8860-3876,  WOSOSO; 
Dec.  big.  1 100C>] 

10.  Razlboads  (I  222*)— ErtiNOUXBHMENT  or 

FiBE— iRTBBnBBNCB— LlABIUTY. 

The  facts  that  a  railroad  train  carried 
dTTianilte  making  it  imperatively  necessary  for 
the  engineer  to  get  out  of  the  ricioity  of  a 
burning  building,  tbat  it  was  impoasible  to  back 
out  by  reason  of  a  grade,  aud  that  under  these 
circumstances  the  fire  chief  voluntarily  un- 
coupled the  fire  hose  laid  across  the  tracks, 
did  not  relieve  the  railroad  company  of  liability 
for  the  damages  caused  by  the  delay  due  to  the 
UQcoupling,  where  the  engineer  was  notified, 
warned,  and  requested  to  stop  at  a  time  when 
he  could  have  stopped  in  a  place  of  safety. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  720-724;  Dec.  Dig.  {  222.*] 

11.  BAiLBoADa  (I  222*)— ExnnouiaHHEnT  or 
Fibs— iNTEBrBBEncE— <3ux8TioNa  fob  Jubt. 

In  an  action  against  a  railroad  company 
for  interfering  with  a  fire  hose  laid  across  its 
tracks,  evidence  held  to  make  a  qnestion  for  the 
jury  whether  the  disconnecting  of  the  hose  to 
let  a  train  through  resulted  tn  loss  by  fire 
greater  than  would  have  otherwise  occurred. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Gent  Dig.  ||  720-721;  Dea  Dig.  |  222.*] 

Appeal  f»m  Clicidt  Gonrt,  Henry  Cooitty ; 
C  A.  Denton,  Judse. 

Actum  by  W.  H.  Horl^  against  the  Mlg- 
Bonri,  Kansas  ft  Texas  Ballwuy  Company. 
Judgment  for  plaintiff,  and  dtfendant  ap- 
peals. Affirmed. 

J.  A.  Gilbreath,  and  Lee  W.  Hagerman, 
both  of  St  Louis,  for  appellant  G.  C.  Dick- 
inson &  Son  and  Parks  ft  Son.  all  of  OUn.- 
ton,  for  respondent 

TRIMBLE,  J.  Action  for  damages  alleged 
to  have  been  caused  by  defendant's  Inter- 
ference with  firemen  In  their  endeavor  to 
extinguish  a  fire  in  plalntltTs  mill  and  ele- 
vator, combined  In  one  building  and  stand- 
ing on  the  east  side  of  and  Immediately  ad- 
joining defendant's  railway  track  in  the  city 
of  Clinton.  The  south  line  of  the  buUding 
was  40  feet  north  of  the  north  line  of  Ohio 
street,  which  ran  east  and  west  The  fire 
originated  near  the  ground  on  the  south  side 
not  far  from  the  southeast  comer,  and  b^n 
about  8:30  p.  m.  February  17,  1909.  Re- 
sponding at  once  to  the  alarm,  the  City  Fire 
Department  ran  two  blocks  from  Its  head- 
quarters to  a  water  plug  on  the  west  side 
of  the  railroad,  being  the  plug  most  conven- 
ient to  the  seat  of  the  fire  and  from  which 
it  could  be  best  reached  and  most  effectively 
fought.  Here  a  hose  was  attached  and  laid 
along  Ohio  street  across  defendant's  track 
to  the  fire,  and  a  stream  began  playing 
on  the  flames.  Hose  were  also  finally  attach- 
ed to  three  other  plugs,  but  they  could  not 
be  used  so  effectively  In  fighting  the  fire  as 
the  hose  from  the  first  plug.  The  hose  from 
the  second  plug  could  not  be  used  with  mnch 
effect  because  of  buildings  being  in  the  way 
and  also  because  the  water  would  be  thrown 


against  the  wind  which  would  ptevoit  a 
successful  fight  The  third  plug  was  so  far 
away  the  hose  was  not  long  enough  to  reach 
the  fire,  and  the  fourth  was  still  further 
away  and  difficult  of  access,  and  was  not  at- 
tached until  after  the  train  had  gone.  Short- 
ly after  the  laying  of  this  first  hose  across 
the  track,  a  freight  train  from  the  northeast 
entered  the  city,  passed  about  a  mile  throng 
its  confines,  and  approached  the  fire  at  a 
speed  of  from  four  to  six  miles  per  hour. 

It  is  plainUfTs  contention  Oiat  the  engi- 
neer was  warned  of  the  situation  and  of 
the  hose  across  the  track,  and  requested  to 
stop,  In  plenty  of  time  fOr  him  to  hare  stop- 
ped before  the  train  got  near  enough  to  tike 
bnlldliv  to  be  in  danger  of  the  fire;  but 
tbat  he  refused  to  beed  said  mmlog,  or  to 
stop  as  requested,  but  came  m.  down  till 
the  engine  was  dose  to  the  flre  and  tb«i  by 
threats  that.  If  the  hose  were  not  removed, 
he  would  run  over  it  and  it  to  pieces, 
compelled  the  flre  chief  to  shut  off  the  water, 
disconnect  the  bose,  and  allow  tbe  train  to 
go  by ;  and  tbat  daring  tbls  delay  In  fight- 
ing the  flre  It  got  beyond  control  and  caused 
much  greater  loss  than  vronld  have  happened 
otherwise. 

Defendant's  claim  is  tbat  tbe  mglneer  had 
no  warning  to  stop  until  he  was  so  dose  to 
tbe  building  as  to  be  in  danger  of  the  flre ; 
that  he  stopped  and  endeavored  to  bade  the 
train,  but  was  unable  to  do  so  because  of  the 
lengtl^  and  we^ht  of  his  train  and  tbe  fact 
that  It  extended  back  around  a  curve  and  up 
a  steep  grade;  that  when  the  trainmen 
found  they  could  not  ba<^  out  of  tbe  dan- 
ger, they  told  tbe  fire  chief  there  were  ex- 
plosives on  the  train  sufficient  to  blow  up  the 
town;  and  that  the  train  must  go  through, 
and  thereupon  the  chief,  acting  upon  his  own 
Judgment  and  In  the  interest  of  all.  and  not 
through  coercion,  ordered  the  hose  discon- 
nected and  let  the  train  go  by.  Defendant 
further  contends  that  the  flre  was  never  at 
any  time  under  control  and  that  the  loss 
would  have  occurred  had  no  train  gone  by, 

[1-3]  The  petition  Is  attacked  as  being  In- 
sufficient A  demnrrer  thereto  was  overrul- 
ed, and  the  defendant  answered  and  went 
to  trial.  The  basis  of  the  attack  Is  that 
the  petition  does  not  charge  that  the  acts  of 
defendant  were  done  negligently  or  willful- 
ly. It  does  not  use  those  words,  but  it  does 
state  facts  which  on  their  face  are  sofflclent 
to  raise  an  Inference  of  either.  And  when 
In  addition  to  these  facts,  It  says  the  acts 
were  done  "deliberately,"  this  makes  a  suffi- 
cient charge  of  willfulness,  since  that  word, 
when  used  In  the  connection  In  which  it  is 
In  this  case,  connotes  an  Intentional  purpose 
to  do  a  wrongful  thing.  If,  on  tbe  facts 
pleaded,  the  law  rais^  an  inference  of  neg- 
ligence or  willfulness,  it  is  unnecessary  to 
formally  chaise  the  negligence  or  willful- 
ness. Dyer  v.  Railroad,  S4  Mo.  127 ;  Eeeton 
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T.  RaUroad.  116  Mo.  App.  281,  287,  92  S.  W. 
512;  Rawson  t.  Railroad.  129  Mo.  App.  613. 
616^  107  S.  W.  1101.  But  because  It  U  so 
held  Is  not  a  good  reason  for  leaTing  ont 
words  wMch  plainly  cliarge  either  negligence 
or  willfulness  according  to  whichever  one  is 
ai^Ucable  to  the  facts.  To  put  in  either  one 
that  Is  applicable  inrolres  no  time  nor  la- 
bor ;  while  to  leave  It  out  invites  attack  and 
consumes  much  time  and  labor  In  both  the 
trial  and  appellate  courts  In  passing  on  the 
question  raised.  In  this  case  the  petition 
was  certainly  sufficient  after  verdict  to  sup- 
port the  judgment,  and  hence  the  demurrer 
was  waived  by  answering  over.  Cunning- 
ham V.  Wabash  Ry.  Co..  149  S.  W.  1151; 
Hot  V.  Transit  Ca,  213  Mo.  445,  111  S.  W. 
1166. 

[4]  The  question  that  next  presents  itself 
is:  Can  the  defendant  be  held  liable,  under 
the  facts,  on  any  theory?  It  would  seem 
that  If  one  knowingly  Interferes  with  the 
efforts  of  those  engaged  In  putting  ont  a 
flr^  and  such  interference  directly  results 
in  a  greater  loss  by  the  fire  than  would  have 
been  otherwise  sustained,  such  person  ought 
to  be  held  liable.  And  if  such  person,  after 
full  knowledge  of  the  facts  and  the  situa- 
tion, negligently  or  willfully  conducts  him- 
self so  as  to  cause  an  Interference  directly 
resulting  in  loss,  he  ought  to  be  htid  lia- 
bl& 

(C]  In  Metallic  Compression  Go.  v.  BaU- 
road,  109  Mass.  277,  12  Am.  Bep.  689,  a  hose 
had  been  laid  across  a  track,  the  water  was, 
by  means  of  the  hose,  being  a^ilied  to  the 
Are,  and  had  diminished  It,  and  would  prob- 
aUy  have  eztlngidshed  It  in  a  short  time 
but  fbr  the  acts  of  the  defiendant  At  that 
time  a  tnS^t  train  came  along,  and  though 
its  managers  Ikad  snfflcient  notice  and  warn- 
ing, and  ndght  liave  stopped,  they  careless- 
ly ran  over  the  hose  and  severed  it  It  was 
held  that  the  flronen  bad  a  right  at  conuntm 
law  to  lay  the  hose  acrora  the  track,  that  the 
severii^r  of  the  hose  was  the  proximate  cause 
of  the  destruction  of  the  building,  and  that 
dtfendant  was  liable. 

In  Little  Rock  Traction  Ca  v.  HcGasfclll, 
75  Ark.  133,  86  S.  W.  997,  70  U  a  A.  680, 
112  Am.  St.  Rep.  48,  plaintUfs  house  was 
bnmlng  in  the  night  and  three  streams  of 
water  were  playing  on  it,  one  from  a  liose 
lying  across  a  street  car  track.  There  was 
no  reason  why  the  motorman  could  not  have 
seen  tt  for  a  long  distance.  He  denied  see- 
ing 11;  bat  says  he  watched  the  fire  as  he 
came  near.  The  car  cut  the  hose  causing 
greater  loss  than  wonid  have  been  sustain- 
ed had  It  not  been  cut.  The  defendant  was 
held  liable. 

In  American  Sheet,  etc.,  Co.  v.  Pittsburgh 
By.,  143  Fed.  789,  703,  76  0.  C  A.  47,  51, 
12  I*.  R.  A.  (N.  S.)  882,  lo&  dt  386  (6  Ann. 
Gas.  626),  It  is  said :  "It  is  not  denied  that 
a  natural  person,  or  a  corporation  by  its  cor- 
porate agencies,  may  so  interfere  with  the 
rl^its  of  another^  growing  out  of  the  enter* 


gency  of  a  flre  or  conflagration  of  or  on  sndi 
other  person's  property  or  premises,  as  to 
make  him  or  it  Uable  for  injur;  and  damage 
directly  resulting  from  such  interferoice. 
Actionable  Interference  of  this  kind  Is  the 
violation  of  a  fundamental  social  dnty,  and 
is  within  the  definition  of  a  common-law 
tort  Private  property  may  be  entered  by 
the  public  authorities,  or  by  the  person,  or  bis 
agents,  who  is  owner  of  a  burning  property, 
for  the  purpose  of  using  reasonable  means  to 
save  the  same  or  extinguish  the  flre;  and 
undoubtedly  In  the  case  now  before  us,  the 
plaintiff's  employes,  as  well  as  the  public 
firemen,  had  the  right  to  cross  the  right  of 
way  and  tracks  of  the  defendant  company 
for  the  purpose  of  leading  the  hose  from  the 
source  of  supply  to  the  burning  buildings. 
In  such  a  case,  the  exclusive  control  of  pri- 
vate property  Is  subordinate  to  the  exigen- 
cies of  public  safety  and  private  necessity, 
and  legal  sanction  Is  given  in  such  a  case 
to  the  requirements  of  morality  and  social 
duty."  And  it  was  announced  In  that  case 
that  a  railroad  company  should  be  held  lia- 
ble for  loss  for  what  turns  ont  to  be  an  in- 
terfering use  of  its  own  property,  provided 
it  Is  notified  or  informed  of  the  conditions 
which  make  such  use  an  interfering  one.  To 
the  same  effect,  also,  is  Louisville  Ry.  Co.  v. 
Scruggs,  161  Ala.  97,  49  South.  399,  23  L.  B. 
A.  (N.  S.)  184,  135  Am.  St  Rep.  114. 

In  Erlckson  v.  Great  Northern  Ry.,  117 
Minn.  348,  135  N.  W.  1129,  39  L.  R  A.  (N.  S.) 
237,  a  hotel  caught  fire  in  a  frame  addition 
built  thereto.  One  hosfe  was  attached  to  a 
ping  and  used  In  the  main  entrance  to  the 
hotel  where  there  was  smoke  only;  another 
hose  was  then  attached  to  another  plug  and 
laid  across  defendant's  track  to  the  seat 
of  the  flr&  The  fiamea  were  beii^  brought 
under  control  when  defendant  backed  a  loco- 
motive over  the  hose  and  cut  it  In  replace 
log  the  cnt  section,  10  to  20  minutes  were 
lost,  during  which  time  the  flre  gained  such 
headway  as  to  practically  destroy  the  hotel. 
It  was  held,  not  only  that  the  defendant 
was  liable,  but  12iat,  in  order  to  recover, 
the  plaintur  did  not  have  to  plead  and  prove 
wanton  negligence,  or  to  prove  that  the  en- 
gineer actually  knew  the  hose  was  on  the 
track,  but  if  he  knew  th<»«  was  a  flre  near 
the  track  and  knew  that  the  Edtuatlon  and 
condltlDns  were  8u(^  as  to  make  it  reason- 
able to  anticipate  that  his  engine  might  tOr 
terfere  with  the  work  of  eztlnguishlns  the 
flre,  and  after  such  knowledge  failed  to  ex- 
erctee  ordinary  care  under  the  circumstances 
to  avoid  cutting  Qie  hose,  defendant  was 
Uable. 

In  Pfaenlx  Ins.  Ca  ▼.  New  York  Central 
Ry.,  122  App.  Div.  113.  106  N.  T.  Supp.  696. 
the  court  '^refused  to  disturb  a  verdict 
against  a  railway  company,  althoi^h  it  was 
a  disputed  question  whether  the  engineer 
and  fireman  of  a  train  were  Informed  of  the 
progress  of  the  flre  before  arriving  at  the 
point  where  it  ms  raging;  it  appearing 


Digitized  by 


60 


106  BOUTHWESTflKN  BBPOBTBB 


that  u  tbcy  approacbed  the  point  when 
tines  of  fire  hose  were  laid  across  the  tnu^ 
they  telled  to  observe  signala  given  th^ 
to  stop  the  train,  but  ran  over  and  eat  the 
hose,  and  In  consequeoce  thereof  the  opera- 
tions of  the  firemen  were  delayed  so  that 
the  flre^  which  was  then  nnder  control,  he- 
came  nnmanageable,  and  ntended  to  and 
destroyed  pnverty  whldi  otherwise  wonid 
have  been  flaved."  20  li.  B.  A.  (X.  S.)  1110, 
note; 

In  Olereland,  etc.,  By.  t.  Taner,  06  N.  BL 
7S8,  80  L.  B.  A.  (N.  S.)  20,  an  Indiana  case, 
a  train,  by  blocking  a  crossing,  delayed,  for 
10  minntes,  firemen  In  getting  to  a  burning 
greenhouse,  and  It  was  held  that  such  block- 
ing, after  being  notified  to  remove  the  ob- 
struction, was  negligence  and  that  defendant 
was  liable  for  whatever  loss  occurred  which 
would  not  have  been  sustained  had  the  fire- 
men not  been  delayed.  In  Clark  v.  Grand 
Trunk  By.,  140  Mich.  400,  408,  112  N.  W. 
1121,  12  Ann.  Cas.  660,  It  was  announced 
that  If  the  persons  In  charge  of  a  freight 
train  had  notice  and  warning  of  the  presence 
of  the  hose  on  the  track  and  could  have  stop- 
ped the  train,  but,  instead  of  doing  so,  care- 
lessly ran  over  and  cut  the  hose,  thereby 
causing  such  delay  that  the  destruction  of 
plaintiff's  property  was  the  direct  and  neces- 
sary result  of  such  carelessness,  plaintiff 
could  recover  such  damages  as  were  conse- 
quent upon  such  delay.  To  the  same  effect, 
also,  are  Eleman  v.  Metropolitan  Con.  Co., 
170  Mass.  378,  40  N.  EL  618;  Hyde  Park  v. 
Gay,  120  Mass.  680;  Houren  v.  C,  M.  &  St. 
P.  By.  Co.,  236  lU.  620,  86  N.  B.  611,  20  I* 
E.  A.  (N.  S.)  UIO,  127  Am.  St  Rep.  300. 

These  cases  also  hold  that  the  damage  Is 
not  too  remote  from  the  Interference  to  pre- 
clude recovery  and  that.  If  the  Interference 
caused  the  delay  and  the  fire  could  have  been 
controlled  but  for  the  Interference,  then  such 
Interference  Is  to  be  regarded  as  an  Interven- 
ing and  concurrent  cause  of  the  burning  of 
the  building,  and  In  law  would,  with  the  fire, 
form  the  proximate  cause  and  rrader  de- 
fendant Uable.  They  also  tuAA  that  while 
it  is  not  possible  to  prove  absolutely  what 
tbB  result  of  the  firemm's  efforts  would  have 
hem.  had  the  progress  of  the  men  not  been 
delayed*  still,  vribeai  there  is  evidence  show- 
ing that  the  fire  would  have  been  controlled 
but  for  the  interfer^ce  and  d^y,  this  is 
a  question  for  the  Jury.  Houren  t.  C.,  M. 
&  St  P.  By.,  236  111.  020,  loc.  dt.  627,  86  N.  B. 
611.  20  L.  B.  A.  (N.  a)  ma  127  Am.  8t  Bep. 
800;  Kleman  v.  Metropolitan  Cb.,  170  Mass. 
378,  N.  B.  648.  In  Valentine  v.  Minneapo- 
lis By.,  166  Mich.  168,  118  N.  W.  loc  dt 
074.  it  is  said:  ■*Bven  though  the  plainurs 
chuice  to  save  his  timber  was,  as  alleged  by 
defbndant'a  counsel,  merely  *a  gambler's 
chance,'  he  has  a  tl^t  to  take  It,  and  the  de- 
fendant has  no  right  to  destroy  such  chance 
and  rrader  certain  the  destruction  of  his 
timber."    And  "where  a  certain  result  is 


allQied  to  be  a  neoeBsary  nqumoe  of  fii« 
operatifni  of  natural  laws,  m  correct  Judg- 
ment must  nsnally  de^nd  upon  an  exact 
knowledge  of  bo  many  determining  factors 
tliat  such  determination  must  generally  be 
for  the  jury." 

It  would  seem  from  the  foregoing  that  it, 
after  notice  of  the  8ltnati(m  and  Its  exigen- 
cies, defendant  either  carelessly  or  willfully 
intraferes  with  the  efforts  of  those  engaged 
in  exttnguishing  the  Are,  It  wiU  be  held  liable 
for  the  1MB  occurring  as  a  direct  result  of 
such  Interference. 

nils  brings  aa  to  the  facts  In  the  case, 
whldi,  as  usual,  are  disputed. 

[I]  As  hereinbefore  stated,  the  plaintiff 
claims,  and  the  evidence  tends  to  show,  that 
the  engineer  was  Informed  of  the  fire  and  of 
the  hose  across  the  track  In  time  to  have 
stopped  the  train  In  a  place  of  safety.  Ac- 
cording to  the  engineer's  admission,  he  saw 
evidences  of  a  fire  when  he  passed  the  Cozart 
Hotel  more  than  a  quarter  of  a  mile  before 
reaching  the  fire;  and  he  actually  saw  the 
fire  and  knew  where  It  was,  and  its  proxim- 
ity to  the  track,  as  be  left  the  curve  and 
entered  the  straight  piece  of  .track,  which 
point  was,  at  least  more  than  TOO  feet  north 
of  the  fir& 

In  plaintiff's  behalf  It  was  shown  that  a 
man  on  the  track,  not  up  in  the  engineer's 
cab,  before  reaching  this  point  could  see  the 
whole  north  side  of  the  elevator  1,145  teet 
away,  and  the  fire  was  some  80  or  100  feet 
further  on.  The  train,  however,  held  on  Its 
way,  and  as  It  came  on  down,  Ed  Barnhart, 
Jr.,  stood  at  the  edge  of  the  track  on  the 
side  next  to  the  engineer  and  signaled  and 
halloed  at  him  to  stop.  This  was  at  the  Kyle 
building  663  feet  or  more  north  of  the  eleva- 
tor. According  to  this  witness  the  headlight 
shone  in .  his  face,  the  engineer  said  some- 
thing which  the  witness  could  not  under- 
stand, but  the  train  continued  on  its  way 
going  about  four  miles  per  hour.  Anothtf 
witness,  Masale,  who  had  heard  some  one 
say,  "Flag  that  train,"  and  who  ran  up  the 
track  tor  that  purpose,  met  the  train  at 
Swift's  poultry  house  862  feet  north  of  the 
elevator,  and  after  signaling  and  yelling  to 
the  engineer  to  stop  and  getting  no  response. 
Jumped  on  the  engine  as  It  passed  and  said 
to  the  engineer:  "Stop  the  train!  Th^  have 
got  a  hose  on  the  side  of  the  track  there." 
According  to  Massle,  the  engineer  replied: 
"We  have  got  to  go  through  here.  To  hell 
with  the  hosel  Let  them  get  it  out  ^  the 
way.  We've  got  to  go  through;  w^ve  got 
some  cars  with  esqilosives.**  The  train  did 
not  stop;  but  when  the  defendant's  station 
agent  down  near  the  fire  gave  the  regula- 
tion railroad  stop  signal  with  his  lantern, 
the  engineer  stopped.  According  to  plain- 
tiff's evidence,  the  point  where  the  engine 
stopped  was  far  enough  away  from  the  fire 
to  permit  the  tndn  to  remain  in  safety.  That 
evidence  also  tended  to  show  that  the  w 
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glneer  did  not  remain  there,  but  went  on 
down  closer  to  the  Are  and  hoa^  and  by 
threats  and  preparations  to  ran  over  and 
cut  the  hose,  U  It  were  not  removed,  com- 
pelled its  removal.  The  engineer  and  train- 
men deny  that  any  signal  or  warning  was 
SlTen  than  except  the  signal  by  the  agent 
with  his  lantern.  And  they  claim  the  train 
was,  on  that  a^^nal,  stopped  as  soon  as  pos- 
sible and  within  100  feet  after  getting  the 
sigtt^,  bnt  that  when  the  train  stopped  It 
was  so  dose  as  to  be  In  danger  from  the 
fire,  and  that  In  attempting  to  back,  the  en- 
gine was  forced  on  down  close  to  the  hose; 
and  that  when  the  Are  chief  learned  the 
train  conld  not  back,  and  of  the  dynamite  on 
board  and  the  conseanent  danger  to  the  town, 
that  ofiicer,  in  the  exercise  of  his  own  judg- 
ment, ordered  the  hose  removed. 

[7-1]  If  there  la  substantial  evidence  to 
support  plalntUFs  contraitlon,  then  the  diar- 
acter  of  the  act  causing  the  delay,  the  ex- 
istence or  nonexistence  of  notice  and  warn- 
ing, the  question  of  proximate  cause,  the 
amount  of  delay,  and  whether  damages  re- 
sulted thereftom,  are  an  questions  for  the 
jury.  The  might  of  the  evidence  and  the 
oedlbUity  of  the  witnesses  are  for  the  Jury. 
Hurst  T.  Scammon,  63  Ho.  App.  684.  This  is 
a  well-recognized  rule.  And  when  there  is 
conflicting  evidence  substantial  In  character 
to  support  both  sides  of  a  disputed  issue, 
the  verdict  of  a  Jury,  receiving  the  approval 
of  the  trial  Judge,  is,  and  ought  to  be,  concln- 
sive  on  appeal,  unless  the  evidence  sapport- 
iug  the  verdict  Is  wholly  incredible  by  rea- 
son of  being  Inconsistent  with  wdl-known 
natural  laws.  Bradford  v.  Railroad,  186  Mo. 
App.  705, 119  S.  W.  32 ;  Pickens  r.  Railroad, 
125  Mo.  App.  679,  103  S.  W.  124. 

In  addition  to  the  evidence  hereinbefore 
outlined  In  support  of  plalnttlTs  claim  that 
the  engineer  willfully  disregarded  the  warn- 
ing and  request  to  stop,  there  Is  also  evidence 
which,  in  one  view,  may  characterize  the  In- 
tention the  engineer  had  in  coming  on  down 
in  wsite  of  the  warning  and  also  bears  on 
the  question  as  to  who  really  caused  the  hose 
to  be  disconnected.  The  fire  chief  testified 
that  the  trainmen  told  him  the  hose  bad  to 
be  removed  or  they  would  run  oyer  it;  that 
one  of  the  trainmen  came  a  second  time  and 
said:  "They  were  going  to  go  over  the 
hose,  or  cut  the  hose,  and  I  told  them 
they  better  not  cut  It,  and  Just  let  it  go  at 
that;  and  they  come  back  again,  and  kept 
holloing;  and  the  crowd  kept  holloing  that 
they  were  going  over  the  hose,  going  to  cut 
it.  So  I  went  back  over  to  the  railroad  and 
told  them  just  to  go  ahead  and  cut  it  if  they 
thought  that  would  do;  and  this  man  says, 
'We  have  got  five  cars  of  dynamite  on  here,* 
and  says,  *We  will  blow  up  the  toym  It  we 
dont  get  through  here.'  I  said,  Ton  dld'nt 
have  any  business  coming  down  here  at  all.' 
He  says:  *Wiell,  we  are  In  here  now.  Xou 
know  we  can't  back  up  this  grade,  and  we 


are  going  to  go  through,  and  going  to  cnt 
that  hose  if  you  don't  get  It  out  of  the  way.' 
We  talked  back  and  forth  for  a  time,  and 
finally  he  Invited  me  to  go  back  and  look  at 
the  cars  of  dynamite.  I  told  him  I  didn't 
have  time  to  go  back  and  examine  to  see 
whether  they  bad  any  dynamite  there;  I 
had  the  fire  to  fight  He  says,  'Well,  we  are 
going  over  that  hose.  If  you  don't  get  It  out 
of  the  road ;  we  can't  stay  here  any  longw; 
we've  got  to  get  out  of  here  and  save  this 
train';  so  I  walked  back  then  and  told  one  of 
the  boys  to  cut  the  hose.  Q.  Did  yon  believe 
him?  A.  Tes,  sir;  I  believed  him.  I  oei^ 
tainly  did.  Q.  Now,  what  effect  would  run- 
ning the  train  across  the  hose  have  upon 
It?  A.  It  would  cnt  It  aU  to  lAeces,  ruin  it 
Q.  State  whether— which  would  take  the 
most  time,  to  take  up  that  hose  and  let  the 
train  go  by,  or  let  them  run  across  It  and 
cut  It,  and  then  place  It  back  again?  A.  It 
would  have  taken  a  great  deal  longer  to  put 
In  a  new  section  of  hose,  aft^  the  train  had 
run  over  %  than  it  wouid  be  to  uncouple  the 
hose  and  let  them  go  through." 

Ed  Lemon  testifled  the  trainman  told  the 
fire  chief,  "Ton  cut  that  hose  In  two,  or  I 
will  cut  It  in  two." 

W.  H.  Hurley  testifled  he  heard  Osborne, 
the  station  agent,  say  If  the  hose  was  not  re- 
moved the  train  would  be  run  over  It,  and, 
as  he  came  around  the  engine,  the  engineer 
said:  "I  am  going  to  cut  that  hose;  you 
better  get  It  out  of  the  road." 

W.  S.  Steele,  a  witness  for  defendant,  tes- 
tifled: "I  heard  the  trainman  tell  Bollnger 
that  he  would  have  to  cot  that  hose,  and  let 
him  through,  or  he  would  have  to  run  over 
It;  that  he  bad  four  car  loads  of  explosives 
on  there,  and  If  It  blew  up  it  would  kill 
everybody  In  town;  and  they  had  some  few 
words  about  that;  and  Bollnger  holloaed  to 
cut  that  hose;  me  and  Mr.  Hales  Leonard 
cut  the  hose  and  let  the  train  go  through. 
Q.  You  mean,  by  cutting  the  hose,  discon- 
nected It?  A.  We  disconnected  the  hose,  cer- 
tainly—uncoupled it,  rather;  letting  the 
train  pass  through;  and  coupled  it  up  again." 

There  was  other  testimony  to  the  same 
effect 

In  addition  to  this  evidence,  Osborne,  de- 
fendant's station  agent  in  giving  his  version 
of  the  way  the  hose  was  gotten  off  the  track, 
testifies  to  certain  facts  which  would  indi- 
cate that  the  hose  was  moved  only  when  it 
became  apparent  that  the  engineer  was  pre- 
paring to  run  over  it  He  testified  that  he 
twice  requested  the  fire  chief  to  disconnect 
the  hose  and  let  the  train  through,  and  made 
two  trips  from  the  engine  to  the  fire  chief 
for  this  purpose,  and  then  requested  the  en- 
gineer to  back  out  of  danger ;  that  thereupon 
the  engineer  tried  to  back  but  could  not; 
that  the  engineer  then  started  to  go  ahead 
giving  the  required  two  blasts  of  his  whistle, 
the  dgnal  for  that  purpose;  and  that  there- 
upon the  men  at  the  hose  signaled  him  to 
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stop  and  dlBConnected  the  hose.  We  think 
the  eTidence  of  this  vlteess,  when  read  be- 
tween the  lines,  shows  tliat  the  hose  was  dis- 
connected only  in  the  last  extremity  when  It 
became  certain  the  ei^^eer  would  In  a  mo- 
ment run  over  It  If  It  was  not  removed. 

[II]  Mow,  of  course,  the  fact  that  there 
was  sufficient  dynamite  on  the  train  to  blow 
up  the  town  would  render  it  imperatlTely 
necessary  for  the  engineer  to  get  out  of 
there  at  all  hazards.  Being  unable  to  back 
out,  be  must  go  on  and  ran  over  the  hose 
If  need  be.  But  the  mere  existence  of  tbe 
dynamite  would  not  relieve  the  defendant  of 
liability.  Tbe  question  of  Its  liability  would 
depend  on  whether  the  engineer  was  inno- 
cent or  culpable  In  getting  into  euch  danger- 
ous situation  where  it  was  necessary  for 
Mm  to  get  oat  regardless  of  results.  If  he, 
knowing  all  tbe  facts,  chose  to  go  down  Into 
such  dangerous  proximity  to  the  fire  as  to 
render  it  imperative  for  falm  to  go  on 
tlirongb,  without  regard  to  what  would  be 
tbe  results  to  the  hose  and  the  fire,  and  did 
go  down  In  such  manner  as  to  warrant  a 
reasonable  conclusion  that  he  went  intend- 
ing to  either  compel  the  hose  to  be  removed 
or  run  over  It,  then  defendant  Is  liable.  And 
under  these  circumstances  such  liability  can- 
not be  escaped  on  the  claim  that  the  fire 
chief  let  him  through  on  his  own  judgment 
and  not  by  coercion.  The  evidence  Is  suffi- 
cient to  support  the  finding  that  the  engineer 
was  notified,  warned,  and  requested  to  stop 
at  a  time  when  the  train  could  have  stopped 
In  a  place  of  safety.  If,  with  such  notice, 
the  engineer  ran  the  train  either  willfully  or 
negligently,  into  a  place  of  danger,  which 
made  It  necessary  to  either  cut  or  remove 
the  bose,  the  defendant  Is  still  liable.  Nor  is 
this  liability  affected  by  the  fact  that  tbe  en- 
gineer, after  getting  so  close  to  tbe  Are  as 
to  be  in  danger,  was  unable  to  back.  He 
knew  bis  train  was  1,540  feet  long.  He  was 
acquainted  with  the  grade  of  the  road  and 
of  the  curve  at  the  place.  He  also  knew  of 
the  dynamite  on  board.  Bo  that  he  knew, 
when  he  first  saw  the  fire,  that  if  there  was 
danger  down  there  be  could  not  get  ont  by 
backing  but  only  by  going  on. 

[11]  Did  the  enforced  disconnecting  of  the 
hose  cause  any  loss  greater  than  would  have 
occurred  anyway? 

According  to  the  testimony,  some  6  to  10 
minutes  were  lost  in  uncoupling  the  bose, 
letting  the  train  through,  and  coupling  up 
and  turning  the  mter  on  again.  At  tbe 
time  the  hose  was  laid,  the  fire  was  In  the 
east  part  of  tlie  aonth  shedroom  and  corn- 
crib.  The  plidntiir,  the  fire  chief  Bolingw, 
^x-Mayor  Barnbart,  Jesse  Caedunan,  a  fire- 
man, Docherty,  and  Od  Lemon  testified  that 
the  fire  was  dying  ont  and  was  being  sub- 
dued at  the  time  the  hose  was  disconnected, 
but  that  by  Uie  time  it  was  agabi  connected 
the  fire  bad  gotten  beyond  control  and  had 


extended  to  tbe  elevator  proper.  One  of  de- 
fendant's witnesses  testified  that  If  the  bose 
had  not  been  disconnected  they  conid  not 
have  saved  all  of  the  building,  but  would 
have  saved  a  part  of  it  Other  witnesses 
testified  that  they  could  have  saved  the  west 
part  of  the  building  and  all  of  the  north 
part  and  Its  contents.  Ex-Mayor  Bamhart 
testified  that  the  elevator  would  have  been 
saved  if  the  hose  had  not  been  interrupted 
and  only  the  shed  or  annex  would  have  burn- 
ed. Cash  man,  a  member  of  the  fire  depart- 
ment for  four  years  and  who  had  attended 
a  great  many  fires,  gave  the  conditions  both 
before  and  after  the  interruption,  and  tes- 
tified that  at  the  time  tbe  hose  was  discon- 
nected tbe  fire  was  being  "put  out  right 
along"  and  it  would  have  been  put  out  if 
tbe  hose  had  not  been  shut  off.  But,  as  said 
before,  this  Is  a  question  for  the  jury  to 
settle.  And  we  have  reviewed  plainttfTs  evi- 
dence on  that  question  simply  for  the  pur- 
pose of  showing  the  substantial  character  of 
that  evidence. 

We  have  carefully  gone  through  the  entire 
record  and  tbe  various  briefs  submitted  and 
are  of  the  opinion  that  we  are  not  warranted 
in  disturbing  the  verdict 

Therefore  Judgment  affirmed.  All  concur. 


KELLY  et  al.  v.  TIMES  SQTTABBI 
AUTOMOBILE  CO. 
(Kansas  Olty  Court  of  Appeals.  MlasoorL 
April  21,  iai3.) 
L  Sales  (|  416*)— Bkuoh  ot  Ciomuoi^Sv- 

IDBNCB— ADIOSSIBILITT. 

Where,  in  an  action  for  breach  of  contract 
of  sale  of  secondhand  automobiles  to  be  put  in 

?'0od  running  condition  t  o.  b.  cars  by  the  seller 
or  resale  in  a  sister  state,  the  evidence  showed 
that  tbe  condition  of  the  machines  when  re- 
ceived in  the  sister  state  was  sQCh  tbat  they 
must  have  been  in  that  condition  when  shipped 
by  the  seller,  evidence  of  the  rnnning  condmon 
of  the  machines  at  destination  was  admlaaible 
to  show  their  condition  when  loaded. 
_rBd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  il  1171,  1172;  Dec.  Dig!  |  416.*] 
2.  Balss  (1  421*)— Bbbaoh  or  Contbaot— Ac- 
tion BVBUTXa— MlBUUDINQ  iNBTBUCITIONa 
An  instruction,  In  an  action  for  breach  of 
contract  to  sell  secondhand  automobiles  to  be 
put  in  good  running  condition  f.  o.  b.  cars  by 
the  seller  for  shipment  to  a  sister  state  for  re- 
sale at  retail  by  tbe  bayer,  that  If  two  of  the 
machines  when  loaded  by  the  seller  were,  not  in 
good  running  order,  and  were  unfit  to  be  used 
for  the  purpose  for  which  they  were  bought,  and 
that  if  the  buyer  was  unable  to  Bell  ttiem  on 
account  of  their  condition  when  shipped,  the 
seller  was  liable,  was  not  objectionable  as  lead- 
ing the  J\ay  to  believe  that  an  impUed  warranty 
of  fitness  for  a  particular  intended  Qse  existed, 
especially  where  tbe  court  chained  that,  if  tbe 
jniy  beheved  that  the  seller  loaded  the  auto- 
mobiles in  good  running  condition,  the  verdict 
must  be  for  him,  regardless  of  their  conditioB 
when  received  at  destini^osi. 

JSSJP^jy  ^^i"  cases,  see  Sales.  Cent 
Dig.  1 120S;  Dot  Dig.  (1^*} 

Appeal  from  drcnit  Ooort,  Jackson  Oonn- 
ty ;  O.  A.  Lncas,  Judge. 


•For  otbar  eases  sat  same  topic  and  sseUon  NUHBBR  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Berte  A  lUp'r  IndsKw 
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Action  b7  H.  B.  Kelly  and  another,  part- 
aera,  doing  bosiness  as  Kelly  &  Kelly,  againat 
the  Times  Square  i^utomoMle  Oompany, 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Beed  ft  Harvey,  of  Kansas  dtj,  for  appel- 
lant Ed.  XL  Alesbire,  of  Kansas  Catr,  for 
reepondents. 

TRIMBLE,  J.  This  suit  Is  over  the  sale 
of  some  secondhand  automobiles  by  defend- 
ant to  plaintlCb.  By  the  terms  of  the  pnr- 
chase  defendant  agreed  to  repaint  the  cars 
and  put  them  in  good  rnnnlng  condition  £. 
0.  b.  cars  at  Kansas  Oty,  Mo.  The  evidence 
of  the  n^etiations  between  the  parties  re- 
sulting in  the  sale  shows  that  the  automo- 
biles were  bought  to  be  shipped  to  North  Da- 
kota and  there  retailed.  The  petition  so  al- 
leges, and  the  evidence  discloses  that  defend- 
ant was  fully  aware  of  this  fact,  and  assured 
plaintUfs  it  would  put  the  machines  in  good 
running  condition  on  board  the  cars  for 
shipment  to  that  state  for  such  purpose. 
The  suit  is  for  damages  for  foilure  to  put 
the  cars  in  good  running  order  ou  board  the 
cars  at  Kansas  Qty;  plaintiffs  claiming  they 
were  not  in  such  order  when  shipped,  and  de- 
fendant Insisting  that  they  were.  This  dis- 
puted question  was  submitted  to  a  Jury,  and 
a  verdict  was  returned  in  fiivor  of  plain- 
tUfs, assessing  their  damages  at  $873. 

[1]  There  are  two  assignments  of  error 
— one  as  to  an  Instruction  given  for  plaln- 
tilTs,  and  the  other  as  to  the  admission  of 
eridence  offered  by  plaintiffs  to  show  the 
bad  condition  the  automobiles  were  in  when 
they  reached  their  destination  In  North  Da- 
kota. This  evidence  tended  to  show,  and 
was  offered  for  the  purpose  of  showing,  the 
running  condition  of  the  automobiles  when 
put  on  board  the  cars  at  Kansas  Glty.  The 
condition  of  the  madiines  when  recEdved  In 
Dakota  was  of  such  a  nature  that  they  must 
have  been  in  that  condition  when  shipped 
by  defendant  at  Kansas  City,  and  was  not 
such  a  condition  as  would  or  might  be  caused 
by  injury  received  In  transit  or  adjustment 
nnsnited  to  the  change  in  climate.  This  be- 
ing 80,  such  evidence  was  clearly  admissible 
to  show  that  the  automobiles  were  not  in 
good  running  condition  when  placed  on 
board  the  cars  at  Kansas  C^ty.  Atkins  Bros. 
T.  Grain  Co.,  119, Mo.  App.  119,  loc.  dt  123, 
95  8.  W.  949;  N^  v.  Cunningham,  149  Mo. 
App.  S3,  130  S.  W.  COS. 

[2]  The  instruction  complained  of  told  the 
jury,  in  effect,  that  if  they  believed  plaintiffs 
purchased  the  automobiles  from  defendant 
and  paid  the  price  therefor,  and  that  defend- 
ant agreed  to  r^lnt  said  automobiles  and 
put  them  In  good  running  condition  f.  o.  b. 
cars  at  Kansas  City,  Mo.,  and  that  plaintiffs 
r^ed  on  defendant  to  put  said  automobiles 
in  good  running  condition,  and  *if  you  find 
and  believe  from  the  eridence  that  when 
two  of  the  motor  can  were  loaded  on  the 


cars  for  shipment  In  Kansas  City,  Mo.,  were 
not  in  good  runulng  order,  and  that  they 
were  unflt  to  6e  used  for  the  purpose  for 
vihich  thev  were  purOuued  and  that  they 
were  unable  to  aell  or  dispose  of  two  of  said 
cars  on  account  of  their  condition  when 
shipped,  and  that  they  were  by  reason  there- 
of of  no  value  to  plaintiffs,  then  you  will 
find  for  plaintiffs,  and  assess  their  damages 
at  the  full  purchase  price  of  said  two  cars, 
or  If  they  were  of  any  value  to  plaintiffs 
then  the  difference  between  the  purchase, 
price  of  said  cars  and  the  actual  market 
value  of  said  two  cars  in  the  condition  they 
were  in  and,"  etc.  The  Italics  in  the  above 
Instruction  show  the  portion  thereof  com- 
plained of  as  error.  It  Is  insisted  that  there 
was  no  express  warranty  that  the  machines 
were  fit  for  any  particular  use  or  that  they 
could  be  resold,  and  that  the  law  does  not 
rlmpiy  a  warranty  that  an  article  Is  fit  for  a 
particular  intended  use,  or  that  it  can  be  re- 
sold, and  ttiat  the  italicized  portion  of  said 
Instruction  submits  said  issues  to  the  Jury. 
It  may  be  observed  that,  under  proper  cir- 
cumstances, an  Implied  warranty  of  fitness 
does  arise  if  goods  are  purchased  for  a  par- 
ticular purpose  of  which  the  buy^  Informs 
the  seller,  and  the  rule  applies  especially  If 
the  seller  is  a  dealer  In  the  artlde.  It  is  not 
necessary,  however,  for  us  to  decide  whether 
this  rule  applies  to  the  particular  &cts  here 
presented,  since  the  Instruction  does  not  as 
we  view  It  submit  such  issues  to  the  jury. 

The  instruction  submits  to  the  Jury  the 
question  of  the  condition  of  the  automobiles 
when  loaded  by  defendant  on  the  cars  at 
Kansas  City,  and  requires  th^  jury  to  find 
that  they  were  not  in  good  running  order 
when  so  loaded  before  a  verdict  in  plaintiffs' 
favor  can  be  returned.  The  italicized  clause 
in  reference  to  their  unfitness  to  be  used 
for  the  purpose  for  which  they  were  bought 
and  the  inability  to  sell  them  is  expressly 
required  to  be  found  to  exist  "on  account  of 
their  condition  when  shipped."  It  does  not 
lead  or  authorize  the  jury  to  believe  that, 
even  if  the  automobiles  were  in  good  condi- 
tion when  put  on  board  the  cars,  yet,  if  they 
■were  unflt  for  use  in  Dakota  or  could  not  be 
sold  by  plaintiffs,  still  plaintiffs  could  re- 
'  cover.  In  fact,  the  unfitness  of  the  automo- 
biles for  use  and  their  unsalabillty  is  ex- 
.  pressly  required  to  grow  out  of  the  bad  con- 
dition of  the  machines  when  loaded  for  ship- 
ment, at  which  time  defendant  agreed  they 
would  be  in  good  condition.  This  clause  as 
to  unfitness  and  unsalabillty  was  not  Insert- 
ed as  a  ground  of  recovery.  It  bears  solely 
on  the  question  as  to  the  value  of  the  ma- 
chines if  they  were  not  in  good  running  con- 
dition when  loaded  for  shipment;  that  is, 
as  to  whether  they  were  of  any  value.  The 
only  question  submitted  as  a  ground  of  re- 
covery was  whether  or  not  the  automobiles 
were  In  good  running  condition  when  loaded. 
The  defendant's  Instruction  told  the  Jury 
that,  tf  they  believed  from  the  evidence  the 
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defendant  loaded  Qie  automobiles  In  good 
raaning  condition,  then  the  verdict  must  be 
for  defendant,  regardless  of  the  condition  of 
the  antomobllea  when  received  at  their  des- 
tination. The  Jnrr  were  also  Instmcted  that 
the  burden  of  proof  was  on  plaintiffs.  Thus 
bnt  one  question  of  fact  was  submitted  to 
the  jnry,  namely,  the  running  condition  of 
the  automobiles  when  delivered  on  board 
the  cars  at  Kansas  CSty.  The  Jury  found 
for  plaintiffs,  and  were  the  sole  judges  of 
that  Issue.  We  do  not  think  the  Jury  could 
have  been  misled  or  deceived  by  the  instruc- 
tion. 

Accordingly  the  Judgment  is  afflrmed.  All 
ccmcur. 


DONKOTANT  «t  aL  v.  BINN. 
CKansas  City  Court  of  Appeals.  Miatonri. 

April  21,  1913.) 

L  Appeal  and  Ebbob  (|  681«)  —  BsooBo 
pbopsb— motiohs  fob  isew  tbiai.  and  in 
Abbest. 

The  record  proper  must  show  that  motions 
for  new  trial  and  in  arrest  of  judgment  were 
filed  or  the  ruUnKs  thereon  are  not  reviewable, 
and  it  is  not  saffident  that  the  bill  of  exceptions 
states  that  they  were  filed. 

[Ed.  Note.— For  other  cases,  see  Aopeal  and 
ExTor.  Cent.  tUm.  U  267&-2581,  2S»fi.  2601; 
Dec  Dig.  f  58L*] 

2.  APPEAL  AND  BKBOB  (|  Sll*)— BBCOBD  PBOP- 

BB— FiLiNO  OF  Bill  of  Exceptions. 

The  record  proper  must  show  that  the  bill 
of  oceptlons  was  duly  filed  or  it  cannot  be  con- 
sidered, and  it  Is  not  suffident  that  the  UU 
states  that  it  was  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  CenL  Dig.  H  2819-2321;  -  Dec.  Dig.  { 
511.  *I 

8.  PiBADiNo  ({  426*}— Denial  of  Motion  to 

IfAKB  MOBB  DEFIIIIR  AND  ClBTAZH— OB- 
JXCTIONft— WAITEB. 

Defendant,  who  answers  after  denial  of  a 
motion  to  make  the  petition  more  definite  and 
certain,  thereby  wsives  the  right  to  complain  <rf 
the  ruling. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  142S-1427;  Dec  Dig.  |  426.*] 

Appeal  from  Circuit  Court,  Cole  County; 
John  M.  Williams.  Judga 

Action  by  Lena  Donnovant  and  another 
against  Mary  Blnn.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Irwin  ft  Peters,  of  Jefferson  City,  for  ap- 
pellant Pope  ft  Lohman,  of  Jefferson  <^t7, 
for  Kspondenta. 

ELLISON,  J.  Plaintiffs'  acUon  Is  to  re- 
cover the  amount  of  a  reward  offered  for 
finding  the  body  of  defaidant's  son,  who  was 
drowned  in  the  Missouri  river.  The  Jndg- 
mant  In  the  trial  court  was  for  the  plalntlffB, 
and  defNidant  appealed. 

[1]  The  bill  of  ezceptfons  does  not  show 
that  an  exception  was  taken  to  the  actton 
of  the  court  in  overruling  the  motions  for 
new  trial  a^d  In  arrest  of  Judgment  More 
than  a  year  after  the  appeal  was  takoa,  and 


after  plalntifls  had  made  objection  and  ask- 
ed an  affirmance  of  the  judgment  defendant 
asks  that  she  be  permitted  to  amend  the  ab- 
stract by  adding  thereto  that  exceptions  were, 
in  fact  taken.  Plaintiffs  object  to  this  leave 
and  point  out  what  they  term  defendant's 
neglect  in  the  matter ;  and,  further,  they  in- 
sist that  wlOiout  that  objection  the  judg- 
ment must  be  afflrmed  on  other  gronnda. 
We  find  that  the  record  proper  does  not  show 
that  these  motions  were  ever  filed.  The  bill 
of  exceptions  states  they  were,  but  that  will 
not  suffice.  Hays  v.  Foos,  223  Mo.  421.  122 
S.  W.  1038 ;  Eolokas  v.  Railway  Co..  223  Mo. 
456.  122  S.  W.  1082;  Wallace  v.  Llbby,  231 
Mo.  341,  132  S.  W.  665;  Keaton  v.  Weber, 
233  Mo.  691.  136  S.  W.  842;  City  of  St 
Louis  V.  Hennlng,  285  Mo.  44,  138  S.  W.  6. 

[21  Again,  the  record  proper  does  not  state 
that  the  bill  of  exceptions  was  duly  filed.  It 
nowhere  mentions  a  bill  of  exceptions.  The 
bill  of  exertions  states  the  bill  was  filed; 
but  as  we  said  of  the  motion  for  new  trial, 
that  is  a  matter  which  should  appear  in  the 
record  proper.   Authorities  last  cited. 

[S]  We  are  thus  left  to  the  record  proper. 
From  that  we  learn  there  was  a  petition,  an- 
swer, and  reply.  The  petition  Is  ample  after 
verdict  It  Is  true  that  defendant  by  mo- 
tion, asked  that  plaintiffs  be  required  to 
make  it  more  definite  and  certain,  the  motion 
being  overruled;  and  complaint  Is  made  of 
this  ruling,  in  the  brief.  But  even  If  defend- 
ant had  a  right  to  complain  In  the  state  of 
the  record  as  above  set  out.  she  waived  all 
such  right  by  answering.  Bwlng  v.  Vernon 
Co..  216  Mo.  681,  685,  116  S.  W.  518;  Stor- 
age Co.  V.  Enhlmann,  236  Mo.  686,  702,  142 
S.  W.  253 ;  Sandusky  v.  Courtney.  153  S.  W. 
1084  (decided  this  term). 

The  judgment  is  affirmed.  All  concur. 


RUSK  V.  THOMPSON. 

(Kansas  City  Court  of  Appeals.  MInouri. 
April  21.  1918.) 

1.  CONSTITDTIONAZ.  LAW  ^  251*)— DUE  PBO- 

CESS. 

Notice  Is  the  essence  of  due  process  of  law. 
[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Gent  Dig.  H  726^1^.  782;  Dec  Di*. 
I  251.*] 

2.  EXEODTOBS  AND  ADHINISIBATOBS  (|  879*W 

Sale  of  IiARD— SKiizira  Abide  Sale— No- 
tice. 

A  sale  by  an  admlnistrstor  having  been 
approved,  the  purchaser  is  entitled  to  notice  of 
an  application  to  set  It  adde  and  order  a  new 
sale;  and.  if  the  sale  is  set  aside  and  the  land 
resold  without  notice,  no  action  for  difference 
in  price  upon  resale  can  be  maintained  against 
him,  it  appearing  tlut  had  he  had  notice  he 
would  have  consummated  his  purchase. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrator^  Cent  Dig.  H  1541^1504, 
1667;  Dec  Dig.  |  879.*] 

.  Appeal  from  Circuit  Court,  Harrison  Ooun- 
trt  Geo.  W.  Wanamaker,  Judge. 
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Action  by  J.  H.  Rtisk,  administrator, 
against  John  D.  Thompson.  From  a  Jadg- 
nient  for  plaintiff,  defendant  appeals.  He- 
Tersed. 

Wilson  &  Wilson,  of  Platte  City,  and  J.  W. 
Feery,  of  Albany,  for  ai^llant  Frlsby  & 
Filsby  and  Barlow  A  Barlow,  all  of  Beth- 
any,  fOr  reapondieDt. 

ELLISON,  P.  J.  Plaintiff  Is  the  pnbUc 
administrator  of  Harrison  county,  and  as 
■neb,  under  an  order  of  the  probate  court  of 
that  connty,  be  sold  at  public  sale  a  certain 
tract  of  land  to  the  defendant  for  the  sum 
of  $1,300.  The  sale  wfas  reported  to  the 
probate  court,  and  was  approved.  After- 
wards, at  the  same  term,  plaintiff  filed  a 
motion  In  that  conrt  to  set  the  sale  aside 
for  nonpayment  of  the  purch^  price,  and 
the  court,  by  Its  order  of  record,  did  so. 
Plaintiff  thereupon  resold  the  land  at  public 
sale,  and  It  was  bid  in  by  a  purchaser  at 
91.116.  No  notice  of  the  flUng  of  the  ap- 
plicatlim  was  glTen  to  defendant,  and  he 
bad  no  OMmrtnnity  to  be  heard.  This  ac- 
tion was  thai  broi^ifbt  agalnftt  defendant  for 
the  difference  between  bis  Ud  at  the  first 
sale  and  the  inioe  brontfbt  at  the  second 
8al&  Tb»  jadsmuit  in  the  trial  court  was 
for  the  plaintiff. 

[1,2]  These  tacts  we  think  show  plaintiff 
to  be  wlthoat  a  rlcht  of  action.  In  order  to 
bold  a  pordiaser  for  the  difference  between 
the  inlce  Md  by  bim  at  a  pnUlc  Jndicial 
sale,  and  a  less  price  sabseqnenUy  obtained 
on  a  resale  occasioned  by  bis  not  having 
paid  his  bid,  the  sale  to  him  diould  be  i«op* 
erly  set  aside  and  a  resale  ordered;  and 
this  would  require  that  he  be  duly  nottfled 
of  the  application  and  an  opportunity  there- 
by 0.jea  him  to  be  heard.  It  la  true  that 
by  pntchasins  the  property  be  became  a  par^ 
ty  to  the  proceedings,  and  would  be  dia^e- 
ahle  wlOi  iioti<»  ot  the  orders  of  the  probate 
conrt  in  atvn)Tlng  or  dtsapproving  the  sale. 
Bnt,  whoi  ta  this  case  the  sale  wu  an>n>T- 
ed,  defendant,  as  purchaser,  became  entitled 
to  notice  <tf  the  application  to  set  it  aside 
and  order  a  new  sate;  A  purchaser  at  sher- 
ilTs  sale  must  have  notice  of  motion  to  set 
it  asidfe  Thomas  t.  BlUott,  216  Ho.  S98, 
602,  114.8.  W.  987.  Defendant  should  have 
beoi  notified  of  the  time  and  place  of  the 
applicaticni,  that  he  might  have  been  heard 
In  denial  or  eiqtlanation  of  the  reasons  gir- 
<n  for  setting  the  sale  aside.  Oreenwalt  t. 
HcOlure^  7  HL  App.  1B2;  Morrison  t.  Bnr^ 
nette,  IM  Fed.  817,  622,  88  U  a  A  891; 
17  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1026, 
1027,  102& 

NoClce^  it  is  said.  *i8  of  the  essence  of  due 
process  of  law.**  Gardner  r.  Robertson,  20S 
Ua  loc.  dt  610, 106  S.  W.  646.  *'And  though 
flie  statute  does  not,  in  terms,  require  notice 
tbe  law  will  im^  that  notice  was  intend- 
ed." State  ex  rd.  T.  Walbrldge,  110  Mo.  888. 


30&,  24  S.  W.  4S7,  460  (41  Am.  8t  Rep. 
663) ;  Roberts  T.  St  Louls  Imp.  Co.,  126  Mo. 
460.  460,  20  S.  W.  6S4,  686.  "It  1$  a  cardinal 
principle  that,  whenev^  a  party's  rl^ts  are 
to  be  affected  by  summary  proceeding  «  •  • 
or  motion  In  court,  that  party  should  be  no- 
tified, in  order  that  he  may  appear  for  his 
own  protection."  State  t.  Biesemeyer,  136 
Mo.  App.  668,  118  S.  W.  U97;  Konta  Y. 
Stock  Exchange,  150  Mo.  App.  617.  620,  131 
S.  W.  880.  This  rule  was  applied  to  the 
action  of  a  trial  court  In  setting  aside  its 
order  granting  an.  appeal  and  thereafter  act- 
ing on  other  motions  in  the  absence  of  the 
appellant  State  t.  Sutton.  232  Mo.  244.  134 
S.  W.  668.  The  wisdom  of  the  foregoing  law 
is  made  aiiparent  by  the  evidence  in  this 
cas&  Evidence  in  defendant's  betialf  tend- 
ed to  prove  that  he  was  ready  and  willing  to 
pay  his  bid.  Then  was  a  misunderstanding 
as  to  how  the  money  was  to  be  paid.  He 
did  not  live  at  the  connty  seat  and  had  made 
arrangements  for  payment  through  others. 
Certainly  the  record  discloses  enough  to 
make  it  reasonable  to  suppose  that  If  he 
bad  been  notified  that  an  application  had 
been  filed  to  set  aside  the  sale  to  him,  he 
would  have  appeared  with  the  moaer  and 
demanded  his  deed. 

We  think  that  In  the  absence  of  proper 
notice^  no  right  existed  to  dispose  of  the 
motion  by  setting  aside  the  sale;  and  the 
jn^pnoit  must  therefore  be  reversed.  All 
concur. 


RAOELirrB-GlBBON  0ON8T.  00. 

WAIjKEB  et  aL 
(Kansas  Otty  Oonrt  of  Appeals.  MissonrL 
April  21,  1918.) 
MtnnacPAL  Gobpobatxohs  (|  880*)— Pmijo 

IlCPBOTBHIRTB— OONTBAOTS— NsOiaSITr  OT 
COMFSTITZOH. 

Special  tax  blUa  (or  a  street  improvement 
were  not  invalid  because  tbe  ordinance  autbor- 
iEing  the  work  provided  for  a  patented  pave- 
ment to  the  use  of  which  the  successful  bidder 
bad  tbe  ezclnaive  right  therd)?  preventing  com- 
petition as  required  by  the  diarter,  since  the 
necessity  (or  open  spedflcatlons  and  competi- 
tion in  public  work  !n  order  to  validate  tax 
bills  does  not  apply  to  patented  articles. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Cor^rationB,  Owt  IMg.  U  864,  865 ;  Dec.  iHg. 

Appeal  from  Circuit  Court,  Baduman 
County  J  W.  K.  Amlck,  Judge. 

Action  by  the  Rackliffe-GIbson  Construction 
Company  against  George  Belle  Walfcw  and 
others.  Judgment  for  plalntilE,  and  defttid- 
ants  anwaL  Affirmed. 

W.  H.  Haynes,  of  Bt  Jose^  for  ai^ti- 
lants.  Frank  B.  Fnlfcerson  and  Joshna  A. 
Graham,  both  of  6t  Joseph,  and  Hugli  O. 
Smith,  of  Kansas  Olty,  for  respondent 

ELLISON,  P.  J.  PlaintUTs  action  is  on  a 
special  tax  bill  issued  for  work  on  a  street 
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In  the  dty  of  St  Joseph.  The  Judgment 
was  for  the  plaintiff. 

Defendai^s  insist  that  the  bill  Is  void  from 
the  fact  that  the  ordinance  authorizing  the 
work  provided  for  concrete  pavement  known 
and  designated  as  "Hassam  pavement,"  to 
the  nse  of  which  plaintiff  had  the  ezdasive 
right;  and  that  therefore  no  competlUon  or 
competitive  bidding  could  be  had  as  required 
by  the  charter  of  St  Joseph.  In  support  of 
this  contention  It  cites  Curtice  v.  Schmidt, 
202  Mo.  703.  T22~727,  101  8.  W.  61,  10  Ann. 
Cas.  702;  Sboenberg  v.  Field,  96  Mo.  App. 
241,  68  S.  W.  945. 

But  the  "Hassam  pavement"  la  a  patented 
article,  and  the  authorities  just  dted  are  not 
applicable,  since,  while  they  assert  the  neces- 
sity for  open  spedflcatlons  and  competition 
In  public  work  In  order  to  validate  tax  bills, 
they  except  patented  articles.  In  Barber 
Asphalt  Pav.  Co.  t.  Hunt,  100  Mo.  22,  13 
S.  W.  98,  8  U  R.  A.  UO,  18  Am.  St  Rep.  S30, 
the  Supreme  Court  upheld  the  right  of  cities 
to  provide  for  the  use  of  patented  articles, 
and  that  case  has  been  dted  with  approval 
since.  Swift  v.  aty  of  St  Louis,  180  Mo. 
80,  76  S.  W.  172.  Curtice  v.  Schmidt,  supra, 
does  not  overrule  Barber  Asphalt  Pav.  Co.  t. 
Hunt  supra.  Such  is  the  understanding, 
as  shown  in  Custer  t.  City  of  Springfield, 
167  Mo.  App.  354.  151  S.  W.  769;  Paving  Co. 
T.  McLord,  146  Mo.  App^  141,  130  S.  W.  371. 
The  Supreme  Court,  Judging  trora  expres- 
sions In  different  opinions,  hare  upheld  the 
Hunt  Case  with  some  regret  feeling  con- 
strained on  the  ground  that  stare  decisis  and 
investments  on  the  fattb  of  that  case  have 
made  it  necessary. 

It  follows  that  the  bills  are  not  Toid»  and 
the  Judgment  of  the  drcott  court  most  be 
affirmed.  All  concur. 


BAOKLIFirS-OIBSON  CONST.  00.  t. 
ZIKLDA  FORSBB  INV.  CO. 

(Eaniaa  Citj  Court  of  Appeals.  MIsiontl. 
April  21,  1018.) 

1.  APPBU.  AlTD    EBBOS    (t  934*)— RlTIEW— 

QuumoiTS  OF  Fact. 

In  an  action  to  enforce  a  spedal  tax  bill 
for  a  public  improvement  defended  on  the 
grouDd  that  the  contractor  had  given  one  of  the 
property  owners  a  rebate  on  condition  that  he 
would  not  oppose  the  contract  nor  contest  the 
validity  of  the  tax  biltSf  where  no  declaratioaB 
of  law  were  asked  or  given  and  Judgment  was 
rendered  for  plaintiff,  the  evidence  would  be 
viewed  in  the  aspect  most  favorable  to  plain- 
tiff, and  where  there  was  evidence  tending  to 
show  that  the  offer  to  such  property  owner  was 
of  a  smalt  discount  for  the  prompt  payment  of 
the  tax  bill  and  was  not  secret  or  spedal,  but 
was  general  and  open  to  all  interested  proper^ 
owners  who  might  wish  to  avail  themselves  of 
it,  it  would  be  presumed  that  the  court  found 
to  this  effect 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  Sm-^781,  87^:  Dec. 
Dig.  i  934.«] 


2.  MUNIGIFAI.  GOBPOSATIORS  (|  446*)— PUB- 

uc  IicPBovEiocNis— Tax  Bills— Effect  of 

Seobbt  Rebate. 

The  offer  of  a  secret  or  special  rebate  to 
abutting  property  owners  by  a  successful  bid- 
der, for  the  purpose  of  preventing  their  oppo-' 
sidon  to  a  proposed  public  Improvement  at  a 
time,  when  their  opposition  thereto  migbt  prove 
effective  to  prevent  him  obtaining  the  contract 
is  a  fraud  which  will  Invalidate  the  tax  bills. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1066;'  Dec.  Dig.  { 
446.*] 

3.  MUVICXPAI.  COBPOBATIONS  ({  445*)— PUB- 
LIC iMPBOVBirBNTS— Tax  Bills— E!ffect  of 
Seobbt  Rebate. 

Ad  offer  by  a  contractor  for  a  public  im- 
provement of  a  discount  to  those  paying  their 
tax  bills  promptly  and  not  contesting  their  va- 
lidity, which  was  open  to  all  property  owners, 
did  not  invalidate  the  tax  bilu  whether  made 
before  or  after  the  letting  of  the  contract 

[Bd.  Note.--For  other  cases,  see  Munlcipel 
Corporation^  Cent  Dig.  |  1065;  Deo.  Dig.  I 
445.*] 

Appeal  from  Clrcnlt  Court,  Boditnan 
County;  W.  E.  Awick,  Judge. 

Action  bytbeRackUfle-GlbsonConstnietloii 
Company  against  the  Ziolda  Forsee  Inrest- 
ment  Company. '  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Joseph  S.  Corby,  of  St  Joseph,  for  appel- 
lant Fulkerson  &  Graham,  of  St  Joee^ 
for  req^ndent 


JOHNSON,  J.  Thla  la  an  action  to  en- 
force the  lien  of  a  special  tax  blQ  issued  by 
St  Joseph,  a  dty  of  the  second  class.  The 
only  issue  discussed  in  the  brl^s  is  whethra 
or  not  the  evidence  shows  as  a  matter  of  law 
that  plaintiff,  the  contractor,  offered  and 
allowed  a  r^te  to  one  of  the  Interested 
property  owners  before  the  letting  of  the 
contract  on  condition  that  be  would  not  op- 
pose the  contract  nor  contest  the  validity  ct 
the  tax  hUlfl.  ThlB  Issue  waa  tried  in  tlie 
circuit  court  wltlumt  the  aid  of  a  Jury  and 
was  dedded  adversely  to  defendant  Judg- 
ment was  rendered  for  plaintiff  in  accord- 
ance with  the  prayer  of  the  p^itlon,  and 
defendant  appealed. 

The  improvement  in  question  consisted  of 
the  paving  of  Twenty-Second  street  from 
Highway  Bridge  to  Marion  street  with  "Has- 
sam" pavement,  a  patented  material.  The 
abnttl^  prt^pertj  subject  to  assessment  had 
a  total  frontage  of  2,946  feet  of  which  de- 
fendant owned  667  feet  and  the  cost  of  the 
work  assessed  against  the  property  of  de- 
fendant was  18,397.30. 

The  statutes  relating  to  street  improve- 
ments in  dtles  of  the  second  class  (section 
8  et  seg.,  p.  9Z,  Laws  1903)  Invested  the 
board  of  public  works  of  St  Joeei^  with  ex- 
tensive powers  in  such  matters.  When  act- 
ing unanimously  the  board  had  authority  to 
initiate  an  improvement  sudi  as  the  paving 
of  a  pabllc  street  on  its  own  motion  and 
without  a  petition  signed  by  property  own- 
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era.  In  Bncb  cases  it  was  the  dnty  of  tbe 
board  to  prepare  an  ordinance  for  the  im- 
provement and  to  submit  it  to  the  common 
council,  together  with  all  objections  filed 
with  the  board,  with  such  recommendations 
as  the  board  might  desire  to  make  to  the 
council  and  with  full  plans  and  estimates  of 
the  cost  of  the  improvement  But  before 
submitting  such  ordinance  to  the  council  the 
board  was  required  to  publish  in  the  official 
paper  of  the  dty  a  notice  to  "all  persons 
interested  of  the  time  and  place  when  and 
where  the  said  board  will  hear  ob]ectlons;to 
such  proposed  ordinance."  The  board  pass* 
ed  on  objections  filed  pnrsnant  to  such  no- 
tice, and  if  they  were  oTemiled  then  sub- 
mitted tbe  ordinance  to  the  council.  On 
the  enactment  of  the  ordinance  the  duty  de- 
volved on  the  board  of  advertising  for  bids 
and  of  letting  the  contract  "to  the  lowest 
and  best  bidder." 

Such  was  the  method  pursued  in  the  pres- 
ent  instance.  The  ordinance  was  passed 
July  16, 190T,  and  at  the  time  and  place  stat- 
ed In  the  advertisement  for  proposals  the 
board  opened  the  bids  and  awarded  the  con- 
tract to  plaintifF  as  the  lowest  and  best  bid- 
der. It  appears  from  the  evidence  that  de- 
fendant objected  to  the  Improvement  from 
tbe  beginning,  and  at  the  time  the  contract 
was  awarded  both  plaintiff  and  the  members 
of  the  board  knew  of  defendant's  hostile  at- 
titude and  of  its  purpose  to  contest  the  tax 
bllla.  Another  extensive  property  owner  also 
objected  to  the  letting  of  the  contract  for 
"Hassam"  pavement,  and  its  president,  Mr. 
Samnel  I.  Motter,  appeared  before  the  board 
on  the  occasion  of  the  opening  of  the  bids 
and  protested  against  tike  awarding  of  the 
contract  on  the  ground  of  the  excessive  cost 
of  paving  the  street  with  the  patented  ma- 
terial. He  testified  that  he  made  his  objec- 
tions to  tbe  board  in  the  presence  of  the 
agent  of  plaintiff.  He  expressed  the  view 
tb&t  the  opposition  of  defendant  to  the  im- 
provement and  the  probability  of  a  legal 
contest  should  the  contract  be  awarded  to 
plaintiff  Iiad  caused  plaintiff  to  increase  Its 
bid,  and  that  a  manifest  Injustice  would  be 
done  the  other  property  owners  If  they 
Bhonld  be  compelled  to  bear  the  burden  of 
such  contest,  which  would  be  the  case  if  the 
proposal  of  plaintiff  were  accepted.  This 
argument  was  unavailing,  and  Mr.  Motter 
left  the  presence  of  the  board  with  the  un- 
derstanding that  the  contract  either  bad 
been  awarded  to  plaintiff  or  would  be  so 
awarded  at  that  meeting.  He  was  followed 
from  the  room  by  the  agent  of  plaintiff,  who 
engaged  him  in  conversation,  in  the  course 
of  which,  according  to  bis  testimony,  the 
agent  stated:  "Well,  now  we  want  to  do  the 
right  thing,  and  If  you  people  will  not  con- 
test the  tax  bills,  why  we  will  allow  you  a 
discount  on  them,  as  I  remember  It  was  10 
per  cent"  On  cross-examination  Mr.  Mot- 
ter fnrtber  testified:  "Q.  I  will  aak  yoa  if 
Mr.  Gibsoo  (the  agent)  also  in  that  convert 


sation  which  you  have  related  did  not  tell 
you  that  any  offer  he  made  to  you  would  be 
to  any  other  property  owner  on  the  street, 
that  anybody  that  would  pay  their  bills 
promptly  that  he  would  give  them  the  dis- 
count, or  words  to  that  effect?  A.  Well,  as 
I  remember,  I  think  he  did  say  that.  Those 
that  pay  their  bills  or  who  do  not  contest 
them  we  will  give  them  a  discount  on  them. 
Q.  And  he  made  it  general  to  every  one?  A. 
That  is  my  recollection  about  it  Q.  Ton 
never  had  any  further  'conversation  with 
the  board  about  it  in  any  way?  A.  I  don't 
recollect  any  further  conversation  about  It." 
The  witness  was  not  certain  whether  his 
protest  and  argument  to  the  board  occnrred 
immediately  before  or  Immediately  after  the 
awarding  of  the  contract  to  plaintiff,  but  the 
fact  is  undisputed  that  it  was  made  at  the 
meeting  at  which  the  proposals  were  opened 
and  the  contract  awarded  and  at  a  time 
when  the  board  bad  authority  to  reject  the 
bid  of  plaintiff  and  to  refuse  to  enter  Into  a 
contract  with  him. 

The  agent  offered  as  a  witness  by  plain- 
tiff, testified  that  after  the  contract  had  been 
awarded  he  left  the  office  of  the  board  with 
Mr.  Motter  and  told  him  on  tbe  street  that: 
"We  had  made  a  proposition,  or  were  ready 
to  make  a  proposition,  that  we  would  offer 
anybody  or  any  one  who  paid  thdr  tax  bills 
in  cash  would  receive  a  discount  of  10  per 
cent.  That  inclnded  every  property  owner 
on  the  street" 

[11  It  is  tbe  contention  of  plaintiff  that 
this  conversation  was  the  one  to  which  Mr. 
Motter  referred  in  his  testimony,  and  that 
It  occurred  after  the  contract  had  been  let. 
None  of  tbe  members  of  the  board  appeared 
as  a  witness.  Plaintiff  introduced  some  oth- 
er testimony  tending  to  show  that  the  sub- 
ject of  letting  the  contract  was  open  and 
undetermined  at  the  time  Motter  and  the 
agent  retired  from  the  presence  of  the  board, 
and  that  the  award  was  not  made  until  after 
the  reappearance  of  the  agent  alone.  No 
declarations  of  law  were  asked  or  given,  and 
with  the  case.  In  such  posture  we  are  bound 
to  view  the  evidence  In  Its  aspect  most  favor- 
able to  plaintiff.  In  other  words,  our  con- 
sideration of  the  controverted  issue  must 
proceed  from  the  same  position  it  would  be 
our  duty  to  take  were  the  case  before  us 
on  a  demurror  to  the  evidence  offered  by 
defendant 

[21  The  mle  is  well  settled  that  the  offer  of 
a  secret  or  special  rebate  to  one  or  more 
of  the  abutting  property  owners,  made  by 
tbe  successful  bidder  for  the  purpose  of  pre- 
venting or  allaying  the  opposition  of  such 
owners  to  the  proposed  Improvement  and  at 
a  time  when  tfielr  opposition  might  prove 
sufficiently  effective  to  defeat  the  bidder  and 
prevent  him  from  obtaining  the  contract,  is 
a  fraud  the  law  will  not  tolerate  nor  allow 
to  come  to  a  successful  Issue.  Kurtz  v. 
Knapp,  127  Mo.  App.  loc.  dt  612,  106  8.  W. 
637;  lUder  t.  Parker-WaBbii^ton  Co,  144 
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Mo.  App.  (17,  128  8.  W.  226;  Field  T.  Barber 
Co.  (C.  C.)  117  Fed-  loc.  dt  92S. 

It  Is  well  said  by  McPherson,  J.,  in  the 
case  last  dted:  "It  this  be  so  [L  a,  If  spe- 
cial rebate  were  offered].  It  would  be  bribery 
and  corruption,  as  fully  as  if  money  were 
paid  directly  to  inrevent  protests,  and,  in  my 
judgment,  onght  to  and  would  defWt  the 
special  tax  bills.** 

And  in  the  Kurtz  Case  this  court,  Bpeak- 
Ing  through  Ellison,  J.,  observed :  "The  in- 
evitable effect  of  his  (the  contractor's)  action 
is  to  Increase  the  price  to  general  property 
holders  so  that  he  may  be  enabled  to  de- 
crease it  to  those  be  had  favored.  Such 
scheme  is  founded  either  in'  corruption,  or 
some  unfair  advantage,  or  for  some  improp- 
er purpose." 

In  2  EUiott  on  Boads  &  Streets  (3d  Ed.) 
I  729,  the  rule  thus  is  stated :  "Where  a  con- 
tractor makes  a  private  contract  with  part 
of  the  property  owners,  wherein  he  agrees 
to  do  the  work  at  a  specified  price,  his  con- 
duct baa  been  deemed  soch  a  fraud  upon  the 
other  owners  as  will  preclude  him  from 
fordng  the  assessment  against  them." 

Obviously  the  vice  of  sucb  conduct  lies 
In  Its  tendency  to  Increase  the  ocwt  of  the 
work  to  honest  property  owners,  to  corrupt 
such  property  owners  as  might  be  seduced 
Into  participation  in  a  acbeme  that  would 
give  them  an  undue  advantage  over  their 
neighbors  and  frequently  to  result  in  the 
dobv  of  unnecessary  public  work  that  would 
not  be  done  if  honest  opposition  weia  given 
its  rightful  (n>portunlty. 

[S]  But  In  Instances  where  a  discount  or 
rebate  la  offered  at  a  ttme  and  under  drcum- 
stances  {weclu^ve  <rf  the  Idea  that  it  could 
have  such  evil  and  vicions  tendency,  the 
rule  we  hare  beoi  dlseosslng  has  no  apidlca- 
tion.  Thus,  where  the  offer  is  that  of  a  cash 
discount  for  the  prouq)t  payment  of  a  tax 
bill  and  is  not  made  until  after  the  contract 
has  be«i  let  and  the  work  completed,  It  can- 
not be  said  to  be  founded  In  corruption.  We 
bad  that  question  before  us, in  the  Knrtx 
Oas^  where  we  say:  "The  most  that  can 
be  said  was  done  in  this  case  was  Oat,  after 
the  work  was  flnldied  and  the  apporttonmott 
made,  a  small  discount  was  allowed  one 
person  upon  his  payment  of  a  biU  amounting 
to  more  Uian  $700l  There  Is  no  evidence 
that  this  was  in  pursuance  of  any  previous 
understanding,  or  that  it  was  comiected  with 
any  improper  or  unfair  purpose,  or  that  it 
could  possibly  have  affected  the  public  bid 
or  the  rights  of  other  property  holders.  The 
transaction  was  not  connected  with  any 
phase  of  the  case  which  could  directly  or  in- 
directly affect  the  other  property  holders. 
It  appears  to  be  no  more  than  the  contractor 
for  some  reason,  not  at  all  connected  with 
Vetting  the  contract  or  doing  the  work,  con- 
cluded to  allow  a  small  discount  for  pay- 
ment" 


In  the  present  case  we  must  Infer  that  the 
court  sitting  as  a  Jury  found  as  a  fact  that 
the  offer  to  the  protesting  property  owner 
was  that  of  a  small  discount  for  the  prompt 
payment  of  the  tax  bill  that  would  be  issued 
against  his  property,  and  that  this  offer  was 
not  secret  or  special,  but  was  general  and 
open  to  all  Interested  property  owners  who 
might  wish  to  avail  themselves  of  It  Sucb 
Inference  finds  ample  support  In  the  testi- 
mony of  Mr.  Motter  and  of  plalntifTs  agent, 
and,  since  no  declarations  of  law  were  given 
OP  asked,  we  are  warranted  in  assuming  that 
the  Judgment  before  us  was  based  on  facts 
found  by  the  court  of  which  those  stated 
were  a  part  We  think  these  facts  are  not 
consistent  with  the  view  that  the  offer  was 
the  result  of  a  corrupt  or  Improper  purpose^ 
though  made  at  a  time  when  the  board  of 
public  works  had  authority  to  reject  the  pro* 
posal  of  plalntlfl.  What  benefit  wu  offwed 
to  Hr.  Motter  that  was  denied  or  withheld 
from  defendant  or  from  any  other  property 
holder?  All  were  placed  In  the  same  posi- 
tion, and  no  one  was  offered  any  ^ledal 
privilege  or  benefit  The  fraud  in  such  of- 
fers consists  in  the  attempt  to  take  money 
out  of  the  pockets  of  some  of  the  propwty 
owners  without  their  knowledge  or  consent 
and  to  put  It  into  the  podkata  of  a  fiivored 
few,  to  the  spoliation  of  one  class,  the  cor* 
rupti(Hi  of  the  other,  and  the  defeat  at  the 
true  purposes  and  objecta  of  tlie  taxing  pow< 
er  of  govOTunent  The  opposlticm  of  Mr. 
Motter  had  proved  IneflEectlve  to  diange  the 
purpose  of  the  board  to  let  the  contract  to 
plaintiff,  and  be  had  shot  his  last  bolt;  but, 
had  he  been  in  position  to  go  on  wiUi  his 
contest;  we  say  that  the  offw  of  plaintiff 
that  put  him  out  ot  action  wu  one  tie  could 
aoc^  with  honor,  since  it  accorded  no  spe- 
cial benefit  or  privilege  to  bis  company,  but 
was  for  the  ettaal  boaeflt  of  all  Interested 
property  holders.  We  koow  ot  no  law  or 
rule  of  morals  that  would  dmounce  as  im- 
proper a  goieral  offer  of  a  bidder  made  be- 
fore the  letting  of  the  contract  to  allow  a 
reasonaUe  cash  discount  to  all  property 
holders  who  paid  their  tax  UIls  within  a 
spedfled  time. 

The  Judgment  Is  affirmed.   All  omcnr. 


STEVENS  V.  STEVENS. 

(Kansas  City  Court  ot  Appeals.  Mlisonri. 
April  21,  1913.    Rehearing  De- 
nied May  5,  1913.) 

1.  DiVOBCS    (j   lOfi*)  —  Petetioh  —  VlEZnCA.- 
noN. 

An  affidavit  veri^ing  a  divorce  petition, 
that  tbe  causes  pleaded  were  true  according  to 
affiant's  "best  knowledge,  Inforination,  and  be- 
lief was  a  snfflcient  compliance  with  Rev.  St 
1909,  I  2371,  reQuiring  that  the  affidavit  shall 
state  that  the  facta  "are  true  accordint;  to  the 
beat  knowledge  aud  belief  of  the  plaintiff," 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  34(^-343 ;  Dec.  Dig.  {  lOB.*] 
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2.  DzvoBCS  (1 27*>— QBOOTDa— Cbijil  aitd  In- 

HDUA.H  TBUTUHT. 

Wliere  d^eodant  assaolted  h«r  boaband 
many  timet,  tore  his  dotbei  from  him,  •  truck 
him  in  tba  flice,  and  on  <me  occasion  nit  in 
his  (ace,  frequentlr  called  bim  coarse  names, 
and  offered  him  indignities  of  such  a  gross 
character  as  to  render  bis  condition  Intolerable, 
lie  vaa  properly  awarded  a  dlTorea. 

[Bid.  Note.— For  other  cases,  see  DlToree, 
Gent  Dig.  U  27.  62-83;  Dec.  Dig.  1  27.  •] 

Appeal  from  Circnit  Conrt,  Jackson  Ooun- 
ty;  Thos.  J.  Seeliom,  Judge. 

Action  by  George  A.  Stevens  agalnat  VUh 
ra  Sterols.  Judgment  for  plnlntlfl,  and  de- 
fendant appeals.  Atflrrned. 

I.  J.  BingolBky,  of  Kansas  City,  for  ajf- 
pellant  Cbarlee  L.  Shamum  and  Spaciow, 
Page  ft  Ban,  all  of  Kansas  City,  tat  reapond* 
ent. 

ELEJSON.  J.  Tbls  Is  an  action  for  di- 
vorce. A  decree  was  entwed  tm  plaintiff 
In  the  trial  court 

[1]  Tbe  affidavit  to  the  petition  is  stated 
by  defradant  to  be  insnffldent  and  Jnrladlc- 
tioD  of  tbe  court  is  denied,  it  Is  made  on 
the  plain tlfTe  "best  knowledge,  information, 
and  belief."  O^ie  sUtnte  (section  2371,  B.  S. 
1909)  reqnliee  tbe  petitioner  to  state  that 
tbe  facta  stf  fortb  In  tbe  petition  "are  true 
acoordtng  to  tbe  best  knowledge  and  belief 
of  tlie  plainUfl."  So  the  qnestion  is,  Is  an 
affidavit  tbat  cotaln  causes  for  divorce 
pleaded  In  a  petition  are  true  according  to 
the  affiant's  knowledge  Information,  and  be- 
lief a  compliance  with  a  statute  requiring  an 
affidavit  of  knowledge  and  belief  7  If  the  In- 
sertton  by  tbe  affiant  of  the  word  "Informa- 
tion" ooalifles  tbe  affidavit  which  the  stat^ 
ute  reanlrea,  such  affidavit  is,  of  course,  in- 
snffldent. Tlie  evident  purpose  of  the  stat- 
ute Is  to  prevent  any  one  from  a^lTing  for 
a  divorce  unlaaa  be  knows  tbe  causes  be  al- 
legee  are  tme,  or  believes  they  are  true.  If 
be  has  liillonnatlon  ot  causes  wbicb  he  does 
not  believe,  such  causes  cannot  be  a  ground 
for  dlvinee.  One  party  may  be  informed 
that  the  other  Is  a  thle^  or  has  eonunitted 
adultery,  and  may  not  beUeve  i^  either  on 
the  ground  ot  confldenoe  in  Uu  accused  or 
laxA  of  confldenoe  In  file  Infbmuuit  In  or- 
der, as  near  as  posaUOe,  to  guard  against 
any  evasion  of  tbe  lav,  great  partlcalarity 
is  required  In  tbe  oath  oouiplylng  with  tbe 
direction  of  flie  statute— a  mandatory  statr 
ute— gtvlag  the  right  to  bring  an  action  for 
divorce  only  on  strict  compliance  with  con- 
ditions. Tbe  Supreme  Court  tn  Hlnkle  v. 
Lovelace,  204  ICo.  208.  108  &  W.  lOlB,  11  U 
B.  A.  <N.  S.)  730,  120  AnL  St  B^  098,  U 
Ann.  Cas.  704,  states  that:  "The  Teriflcatlon 
required  to  be  made  and  annexed  to  the  pe- 
tition In  div(«ce  proceedings  Is  a  matter  of 
substance,  so  much  so  tbat  the  court  ac- 
quires no  Jorisdlctlott  of  tlie  cause  without 
if 

In  De  Armond  v.  D©  Armond,  02  Tenn.  40, 


20  8.  W.  422,  the  following  is  said  relative 
to  an  affidavit:  "Tbe  peace  and  happiness  of 
society  largely  d^tend  upon  maintaining  the 
marriaee  relatlini.  and  the  p<^cy  of  the  state 
is  to  encourage  and  maintain  that  relation. 
For  the  protection  of  society  against  the 
manifold  evils  that  would  necessarily  flow 
from  the  wanton  and  indiscriminate  severing 
ot  that  relation,  the  Legislature  has  declared 
that  divorces  shall  not  be  granted,  except 
for  certain  causes,  which  are  distinctly  set 
out  in  the  statute;  and  has  prescribed  what 
auctions  shall  be  made  In  the  bill  or  pe> 
titlon  for  divorce,  and  how  the  bill  or  peti- 
tion shall  be  verified.  All  of  these  require, 
uients  of  the  statute  are  for  tbe  boieflt  of 
socle^,  and  not  for  the  boieflt  of  the  par. 
ties.  Tb»y  are  intended  to  guard  against 
tbe  bad  faith  and  collusion  of  the  parties. 
The  application  must  show  a  clean  and  mer^ 
Itorious  case  imAer  the  statute  before  tbe 
court  can  take  Jurisdiction  of  the  cause.  The 
statutory  affidavit  is  an  eesratlal  part  of  the 
application,  and  without  it  there  is  no  Ju- 
risdiction.'' The  particular  defect  in  the  af- 
fidavit in  Hopkins  v.  Hopkins,  182  N.  a  22. 48 
S.  B.  SOfik  is  not  stated.  It  wss  probably  that 
nothing  was  said  as  to  levity  or  collusion  or 
of  length  of  knowledge  ot  charges  or  time 
of  realdeiioft  See  ayUabua  In  43  8.  B.  DOS. 
Burgess  V.  Martin,  Ul  Ala.  656,  20  South. 
606,  did  not  involve  dlrorce  proceedings,  but 
it  discusses  the  nature  of  an  affidavit  like 
the  one  under  review,  tban  a  btu  in  equity 
was  verified  by  the  affiant  as  "true  to  the 
best  of  his  knowledge,  information  and  be- 
lief." In  staHng  its  meaning  the  court  said : 
"This,  upon  tbe  construction  most  favorable 
to  complainants,  means  that  flie  aflBant  has 
knowledge  Qkat  some  ot  tbe  averments  ot 
the  bill  are  tru^  tliat  while  be  does  not  know 
he  has  ben  Informed  and  beeves  that  oth- 
er the  averments  are  true  and  that,  as 
to  yet  other  avwmoits,  be  has  nether  knowl- 
edge nor  information,  but,  without  knowing 
tbe  facts  or  ever  having  been  Informed  of 
their  truth,  he  believes  them  to  be  true,  and 
wheQuit  any  partteular  aUegatlon  of  tbe  bill 
is  within  (me  or  the  other  of  these  three  ca& 
egories  la  wholly  uncertain  and  unascertain* 
able  from  his  verification.**  It  la  not  neces- 
sary fOT  us  to  say  whether  that  is  a  fair  con- 
struction of  the  affidavit  in  that  case.  But, 
recognizing  fully  the  Jurisdictional  impor- 
tance of  an  affidavit  In  conformity  to  the 
divwce  statute  as  forcibly  stated  by  our  Su- 
preme Court  in  Hlnkle  t.  Lovelace,  supra, 
and  condemning  all  nseleea  and  unnecessary 
innovations,  we  have  yet  concluded  the  one 
In  controversy  Is  sufficient  As  has  been  al- 
ready said,  the  statute  requires  the  petition- 
or  to  have  knowledge  of  the  facts  he  sets  up, 
or  a  belief  of  them ;  and,  as  <me  frequently 
cannot  have  knowledge  of  all  his  charges, 
the  statute  allows  a  belief.  Belief  of  a 
thing,  as  distinguished  from  knowing  It,  is 
based  on  information.  But  as  one  may  have 
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Information  he  does  not  believe,  the  statute 
requires  him  to  state  his  belief  of  It  The 
word  "information"  shows  how  the  affiant 
came  to  believe.  His  mind  came  to  a  state 
of  belief  from  Information  he  obtained.  So 
we  therefore  conclude  tliat  the  word  "Infor- 
mation" did  not  lessen  or  qualify  the  mean- 
ing and  force  of  a  statutory  affidavit 

[2]  On  the  merits  of  the  case  we  conclude 
with  the  trial  Judge  that  plalntlCE  Is  entlUed 
to  a  decree.  The  parties  were  married  on 
the  20th  of  October,  1909,  and  a  year  there- 
after a  daughter  was  bom.  The  evidence  In 
plaintiff's  behalf  showed  many  Indignities  of- 
fered him  by  defendant — Indignities  of  such 
gross  character  as  to  render  his  condition  In- 
tolerable. She  assaulted  him  many  times, 
and  she  tore  his  clothes  from  him.  She 
struck  him  In  the  face,  and  on  one  occasion 
she  spit  in  his  face.  She  frequently  called 
him  coarse  names.  There  are  a  great  num- 
ber of  these  Incidents.  Space  forbids  a  de- 
tailed discussion  of  them;  and  it  is  unnec- 
essary that  we  should  do  so,  since  defendant 
admits  several,  and  others  are  proved  by  dis- 
interested witnesses.  Two  of  these  witness- 
es, whom  defendant  testified  were  friends  of 
hers,  testified  that  she  assaulted  him  and 
tore  part  of  his  clothing  ofC  htm. 

Defendant  denied  the  greater  part  of  plaln- 
tlCTs  charges  as  to  her  ungovernable  temper 
and  cruelties.  She  denied  most  of  the  indig- 
nities he  specified  she  had  offered  blm  in  her 
conduct,  and  her  testimony  showed  many  pal- 
liating circumstances.  Bat  the  trial  court 
was  In  better  position  to  determine  these 
things  than  is  this  court  While  we  must 
determine  the  facts  for  ourselves,  we  mnst 
necessarily  defer  largely  to  the  trial  court's 
superior  position  for  getting  at  the  truth  of 
the  controversy.  Clark  t.  Clark,  143  Mo. 
App.  3S0.  128  S.  W.  218. 

The  Judgment  la  affirmed.  All  concur. 


UBBEDITH  V.  PEMBEBTON. 

(Kansas  City  Ckmrt  of  Appeals.  Sllsaoml 
April  21,  191S.) 

1.  Bills  and  Notes  (f  627*)— pATMBmy-RK- 
NswAL  Note— Eftbct— Evidence. 

Evidence  held  to  aapport  a  finding  that  a 
renewal  note  was  given  and  accepted  in  pay- 
ment of  the  original  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1847-1856;  Dec.  Dig.  S 
527.*] 

2.  Bills  and  Notss  ({  430*)— Patmeni^Rs- 
NEWAL  Note— Effeciv-Evidence. 

The  acceptance  of  a  renewal  note,  to 
amount  to  a  payment  of  the  original,  must  be 
taken  ezpresaly  aa  payment  by  agreement  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  1261-1256;  Dec.  Dig.  { 
430.*] 

3.  Bills  and  Notes  (i  430*)— PATVENiy-BK- 

irsWAL  NOTB— BlTBCI^EVIDENCB. 

An  agreement  that  a  renewal  note  shall 
be  given  and  accepted  in  payment  of  the  orig- 


inal is  valid,  thoos^  the  renewal  note  bears  no 
additional  security  for  the  payment  of  the  debt 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1251^4^;  Dee.  Dig.  { 
480.*1 

4,  Bills  and  Notes  (S  440*)  —  Pabties  —  In- 

OOBSES— RlQHTB  ON  PaYUENT. 

A  contract  of  indorsement  is  an  independ- 
ent contract,  by  the  terms  of  which  the  maker 
of  the  note  is  not  bound,  and  the  only  cause  of 
action  an  indorser  has  inures  only  from  the 
payment  of  the  note  by  him;  and  where  the 
note  is  paid  by  the  maker  its  extii^uisbmait 
as  to  the  rights  of  the  holder  operates  to  dis- 
charge the  indorser. 

[Ed.  Note.— For  other  case^  see  BiUs  and 
Notes,  Cent  Dig.  §|  1228-1232,  1260,  1261, 
1264;  Dec.  Dig.l  440.*] 

6.  Appeal  and  Ebbob  d  9S1*>— Pikdiho*- 

Evidence— Review. 

In  the  absence  of  any  declarations  of  law, 
the  court  on  appeal  must  consider  the  case, 
tried  by  the  court  without  a  Jury,  on  the  evi- 
dence most  favorable  to  the  successfnl  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8728,  8762-8771;  De& 
Dig.  I  93L*] 

Appeal  from  Cfircoit  Conrt,  Adair  Oonntr ; 
Nat  M.  Shelton,  Judge. 

Action  by  Hugh  Meredith  against  T.  O. 
Pemberton.  From  a  Judgment  tat  deCend- 
ant,  plaintiff  aiqjwals.  Affirmed. 

Smoot  ft  Cool^,  of  QrksvlUe,  for  appel- 
lant  BUllan  ft  Banning,  of  mrksvUle,  for 

respondent 

JOHNSON,  J.  DefoLdaat;  Pemberton,  was 
the  payee  of  a  n^tlable  promissory  note  of 
which  Ia  W.  Boone  was  the  maker.  Before 
maturity  Pemberton,  for  value,  sold  and  in- 
dorsed the  note  to  plaintiff,  who,  in  turn, 
sold  and  Indorsed  it  before  maturity  to  a 
bank.  When  the  note  fell  due,  Boone,  Pem- 
berton, and  plaintiff  executed  and  dellvoed 
a  renewal  note  to  the  bank.  The  bank  ac- 
cepted the  new  note  and  stamped  tbe  origi- 
nal "Paid,"  but  did  not  return  It  to  the  mak- 
er, Boone.  When  the  renewal  note  matured, 
a  new  note  was  given  to  the  bank,  signed 
and  Indorsed  as  the  others,  and  the  second 
note  was  canceled.  Four  sn<^  renewal  notes 
were  given  succeaslTely,  and  when  the  last 
one  matured  a  new  note,  executed  by  Boone 
as  maker  and  plainUfl  as  surety,  was  acc^t- 
ed  by  the  bank  In  renewal  of  the  last  note, 
which  was  canceled.  Plaintiff  wu  compel- 
led to  pay  this  note  after  its  maturity  and, 
obtaining  the  original  note  from  the  bank, 
brought  salt  npon  it  against  defendant,  <m 
the  theory  that  the  original  note  had  not 
been  canceled  and  extinguished  by  the  re- 
newal notes,  and  that  defendant  Is  liable  to 
him  as  his  indorser.  The  principal  defense 
in  the  answer  Is  "that  said  first  note  was 
fully  satisfied  and  discharged  by  said  renew- 
al note,  and  no  right  of  action  thereon  exists 
In  favor  of  plaintiff  or  any  other  person." 

A  Jury  was  waived,  and  the  court  after 
hearing  the  evidence,  r«idered  Judgment  for 
defendant  No  declarations  of  law  were  ask- 
ed or  given.   Plaintiff  appealed. 
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II]  There  Is  eTld^ce  In  the  record,  In- 
troduced by  plalntifF,  which  trads  to  sup- 
port his  contentloii  that  when  the  first  note 
was  renewed  all  the  parties  to  the  transac- 
tion agreed  that  the  original  note  should  not 
be  regarded  as  paid  and  extinguished,  but 
this  evidence  is  met  by  strong  contradictory 
evidence. 

The  cashier  of  the  bank,  introduced  as  a 
witness,  testified  on  direct  examination: 
"When  Meredith  came  and  this  renewal  note 
was  given,  they  agreed  I  should  hold  the 
original  note.  That  agreement  was  between 
the  parties  that  signed  it,  IndorslDg  the  note 
to  the  bank.  It  was  between  Mr.  Meredith, 
Mr.  Boone,  and  Mr.  Femberton.  The  agree- 
ment abont  my  holding  It,  and  what  was  said 
was  for  me  to  hold  the  note,  as  I  remember 
it,  Mr.  Meredith  suggested  it,  and  the  other 
two  said  that  was  all  right — that  I  hold  the 
original  note  until  the  renewals  were  paid. 
They  at  that  time  understood  there  was  like- 
ly to  be  mor&  •  •  •  ^ey  said  at  that 
time  they  expected  it  would  have  to  be  re- 
newed again.  It  was  to  be  held  until  the  re- 
newal notes  were  paid.  I  was  to  hold  it  for 
Mr.  Meredith.   It  was  at  his  suggestion." 

On  cross-examination  he  said:  "When  it 
[the  original  note]  fell  due,  we  took  a  re- 
newal note,  signed  as  the  orl^nal  note,  for 
the  same  amount,  plus  the  interest  I  don't 
remember  the  amount,  but  If  there  was  any- 
thing added  to  It,  It  was  nothing  only  the  in- 
terest It  was  for  the  principal  of  the  Orig- 
inal note  and  accrued  Interest  Took  a 
renewal  note,  payable  In  90  days,  as  I  re- 
member. Took  It  in  payment  of  the  original 
note,  so  far  as  we  were  concerned.  We  con- 
sidered the  old  note,  the  original  note,  was 
paid  and  discharged  as  to  ns.  It  is  stamped 
on  the  face  of  the  not&  That  is  our  stamp." 

Speaking  of  the  transaction  relating  to  the 
glTlng  of  the  last  note,  the  witness  said: 
"When  the  last  renewal  note  fell  due,  I  don't 
remember  what  notice  I  gave.  It  is  not  a 
toct  that  I  told  Mr.  Boone  Mr.  Pemberton 
bad  moved  away  from  that  vldnlty,  and  I 
would  no  longer  look  to  blm  for  pay  on  that 
note.  We  made  that  note  out  to  ourselves. 
AU  the  others  had  been  made  out  payable 
to  Pemberton  and  the  Meredith  Lumber  Com- 
pany, but  this  last  note  I  wrote  out  myself 
and  made  it  payable  to  the  Bank  of  Glbbs, 
and  gave  It  to  Mr.  Boone  in  person.  I  told 
Mr.  Boone  Mr.  Pemberton  had —  As  I  re- 
member, we  had  sent  notice  to  both  of  them, 
and  Hr,  Boone  came  in,  and  I  told  him  Mr. 
Pemberton  bad  traded  off  his  farm  and 
moTed  to  Brashear,  and  we  didn't  care  to 
carry  the  note  any  longer  in  that  condition. 
As  Mr.  Pemberton  had  sold  bis  fiirm  and 
moTed  to  Brashear,  he  was  too  far  off  from 
us.  And  he  said  he  wanted  it  and  I  told 
him :  *If  It  is  aU  right  with  Mr.  Meredith  to 
leave  Mr.  Pemberton's  name  off,  we  will  still 
carry  the  note  on  Mr.  Meredith's  indorse- 
ment, or  he  can  sign  the  note  with  yon 
rather,  and  yon  can  ami^  with  bim  as  to 


releasing  Mr.  Pemberton.*  So  he  took  the 
note  and  went  down  to  see  Mr.  Meredith.  I 
don't  remember  whether  .  we  gave  a  notice 
or  not  when  the  last  renewal  note  fell  due. 
I  don't  rememtier  how  we  notified  the  gentle- 
men named  on  the  notes.  I  don't  remember 
whether  I  ever  gave  Mr.  Pemberton  any  no- 
tice that  last  renewal  note  fell  due  at  the 
time  it  was  due.  When  I  gave  Mr.  Boone 
this  note  made  payable  to  the  bank,  he  took 
It  to  Mr.  Meredith  and  got  his  signature  and 
brought  It  back  to  us,  and  the  bank  accepted 
it  He  brought  it  back  in  the  course  of  an 
hour  or  so,  I  suppose.  I  don't  remember. 
It  was  all  in  the  same  afternoon.  I  knew 
Mr.  Pemberton's  name  was  not  on  the  note. 
I  didn't  know  anything  about  whether  It 
would  be  on  the  note.  I  didn't  object  to  it 
being  on  the  note.  Didn't  consider  it  was* 
necessary.  We  didn't  consider  It  a  renewal. 
We  considered  It  a  payment  I  don't  remem- 
,  ber  that  we  stomped  the  last  renewal  note, 
signed  by  Mr.  Boone  and  Indorsed  by  Pem- 
berton and  Meredith,  'Paid.*  I  stated  that 
we  took  the  last  note,  signed  by  Mr.  Boone 
and  Mr.  Meredith,  as  payment  of  the  last 
renewal  note  Indorsed  by  Pemberton,  so  far 
as  we  were  concerned.  We  were  the  owner 
of  the  last  renewal  note,  and  the  only  one 
who  had  a  right  to  demand  this  note,  and 
took  it  as  payment  of  the  last  renewal  note." 

Defendant  In  his  testimony,  denied  the  ex- 
istence of  any  agreement  between  the  parties 
that  the  bank  should  hold  the  original  note 
until  the  payment  of  the  debt  and  stated 
that  the  first  time  he  knew  that  note  had 
not  been  returned  to  Boone  was  after  plain- 
tiff had  paid  the  last  note.  Without  going 
further  into  the  details  of  the  evidence,  we 
find  abundant  evidentiary  support  for  the  po- 
sitiott  of  defendant  that  the  parties  Intended 
the  first  rraiewal  note  should  be  given  in  pay- 
ment and  full  discharge  of  the  original  note, 
and  that  this  understanding  applied  to  all 
of  the  subsequent  renewals. 

[2]  The  rule  In  this  state  is  that  the  ac- 
ceptance of  a  renewal  note,  to  amount  to 
payment  of  the  original,  must  be  taken  ex- 
pressly as  payment  by  the  agreement  of  the 
parties.  Appleton  v.  Kennon,  19  Mo.  637; 
Leabo  V.  Goode,  67  Mo.  126;  Keys  v.  Keys, 
217  Mo.  48,  118  S.  W.  5S7. 

[3]  In  the  case  last  cited  the  view  Is  ex- 
pressed that  the  acceptance  of  a  renewal 
note  bearing  additional  security  will  be  con- 
sidered, of  itself,  as  a  payment  of  the  origi- 
nal note.  But  the  Supreme  Court  does  not 
say  in  that  decision  that  an  agreement  that 
a  renewal  note  shall  operate  as  a  payment  of 
the  original  note  must  he  supported  by  a 
new  consideration,  and  our  understendlng 
of  the  law  is  that  where  such  agreement  Is 
clearly  expressed  it  is  valid,  thouj^  the  re- 
newal note  bears  no  additional  aecorlty  for 
the  payment  of  the  debt 

The  testimony  of  the  cashier  of  the  bank, 
the  holder  of  the  note,  Instead  of  aiding  the 
contention  ut  pi«<T*ti*'f,  is  against  tt  While 
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he  states  that  the  parties  liable  on  the  note 
as  maker  and  Indorsers  agreed  among  them- 
selves that  the  old  note  should  be  retained 
by  the  holder  (for  what  purpose  he  does  not 
state),  he  further  says,  In  substance,  that  the 
batik  was  not  a  party  to  that  understanding, 
but  accepted  the  new  note,  not  as  a  mere  re- 
newal of  the  old,  but  as  payment  thereof. 
The  maker  and  indorsers  acquiesced  in  this 
position  of  the  holder,  and  it  is  difficult  to 
perceive  any  legal  ground  on  which  an  argu- 
ment could  be  based  that  the  old  note  might 
be  considered  as  paid  and  extinguished,  so 
far  as  the  holder  was  concerned,  by  the  ac- 
ceptance of  the  new  note,  but  still  be  kept 
alive  for  the  use  of  an  indorser  who  had  not 
paid  the  debt,  but  had  merely  renewed  his 
liability  by  Indorsing  the  rmewal  note  ac- 
cepted as  payment  by  the  holder. 

[4]  The  only  cause  of  action  an  Indorser 
can  have  against  the  maker  is  one  founded 
on  the  note,  and  such  cause  can  tnure  to 
him  only  from  payment  of  the  note  by  him. 
The  nature  of  the  relation  an  Indorser  sus- 
tains to  the  maker  of  a  note  thus  la  stated 
In  Keys  v.  Keys,  supra:  "There  Is  a  vast 
difEerence  between  an  indorser  and  a  surety 
In  this  respect  With  the  surety,  when  pay- 
ment Is  made  by  him,  a  cause  of  action  arises 
for  the  amount  so  paid,  and  he  can  sue  upon 
the  Implied  promise  to  repay  what  he  has 
been  oat.  Different,  however,  with  an  in- 
dorser of  a  note.  There  Is  no  contract,  ei- 
ther express  or  Implied,  with  him  and  the  mak- 
er that  he  will  pay  any  sum  upon  the  obliga- 
tion to  another.  The  only  contract  is  that 
the  maker  will  pay  to  the  payee  the  amount 
of  the  note  as  per  Its  terms.  In  other  words, 
the  contract  of  indorsement  is  an  independ- 
ent  contract,  by  the  terms  of  which  the  mak- 
er of  a  note  Is  not  bound.  If  the  payee  of  a 
note  chose  to  Indorse  the  note,  and  thus  en- 
ter into  this  Independent  contract,  which  In 
law  is  to  the  effect  tliat  he  will  pay  the 
amount  of  the  note  If  the  maker  does  not, 
and  he  does  so  pay  sucb  amount,  he  Is  enti- 
tled to  have  back  from  his  grantee  the  note, 
which  Is  his  evidence  of  debt  against  the 
maker,  but  no  more.  In  other  words,  he  is 
left  Jnst  where  he  was  before  he  made  the 
contract  on  his  own  responsibility — the  con- 
tract of  Indorsement  The  two  cases  above 
dted  have  not  been  overruled  nor  criticised ; 
nor  should  they  be  overruled.  When  the  In- 
dorser pays  the  amount  of  a  note  to  his  In- 
dorsee, he  does  so  upon  the  Independent  con- 
tract of  Indorsement  and  thus  reacquires  the 
note  which  he  had  sold." 

Since  the  original  note  was  not  paid  by 
plaintiff,  but  as  a  matter  of  law  was  paid 
by  Boone,  the  maker.  Its  extinguishment  as 
to  tbe  rights  of  the  holder  had  the  effect  of 
discharging  the  indorsers.  As  to  them  the 
renewal  note  was  as  much  a  new  and  inde- 
pendent contract  as  it  was  between  the  mak- 
er and  the  bolder.  The  old  note  was  dead 
when  this  suit  was  brought,  and  since  the 


action  la  founded  on  tiiat  note  it  follows  Hiat 
the  court  did  right  in  giving  defendant  the 

Judgment 

[Bl  In  the  absence  from  tbe  record  of  any 
declarations  of  law,  it  becomes  our  duty  to 
consider  the  case  on  the  evidence  most  te- 
Torable  to  the  party  in  whose  favor  the  Judg- 
ment was  rendered.  Consequently  we  are 
Justified  In  accepting  the  hypothesis  present- 
ed by  the  testimony  of  the  cashier  of  the 
bank,  which,  as  we  have  shown,  calls  for  an 
affirmance  of  the  Judgment 

Hie  Judgment  la  affirmed.  AU  concur. 


CLABK  V.  MODEBN  WOODMEN  Or  AMER- 
ICA. 

(Kansas  City  Court  of  Appeals.  WssoarL 
April  7,  Befaearlsg  Denied 

May  6,  1918.) 

INSTTUKCB  (i  748*)~FUTBBNAI.  INSUBAHOB 
— FOBfEITURB. 

A  fraternal  benefit  certificate,  which  pro- 
vides that  it  will  become  void  if  the  member 
engages  in  the  liquor  boBiness,  and  which 
makes  a  part  of  the  contract  the  by-laws,  which 
prohibit  a  member  from  engaging  in  sncb  busi- 
ness on  pain  of  forfeitare  of  tbe  certificate.  Is- 
sued on  an  application  wherein  the  member 
stated  that  he  was  not  engaged  In  such  busi- 
ness and  E^reed  not  to  become  so,  and  that  he 
uDderstood  that  the  sodety  did  not  indemnify 
against  death  "resolung  from  occnpatiMis  pro- 
Ubited  by  the  by-laws,"  is  enforceable,  thou^ 
the  member  became  engaged  in  the  liquor  busi- 
ne^  and  so  continaed  until  his  death,  where 
it      not  reault  from  sncb  occupation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S8  1893,  1894;  Dec.  Dig.-S  74a*] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  Kittle  A.  Claife  against  the 
Modem  Woodmen  of  America.  From  a 
Judgment  for  plaintlfl.  defendant  appeals. 
Affirmed. 

BenJ.  D.  Smith,  of  Mankato,  Minn.,  and 
Bailey  &  Hart  of  Brookfldd,  for  appelant, 
Campbell  &  Ellison  and  Weatherby  &  Frank, 
all  of  Kirksvllle^  for  respondent. 

ELLISON,  J.    Plahitlff  is  the  widow  of 

W.  H.  Clark,  deceased,  and  the  beneficiary 
In  a  benefit  certificate  Issued  to  him  by  the 
defendant  society.  On  refusal  to  pay,  she 
instituted  this  action,  and  recovered  Judg- 
ment in  the  circuit  court 

After  the  certificate  was  Issued,  deceased 
became  ragaged  In  the  business  of  a  dram- 
shop keeper,  and  so  continued  to  the  day  of 
his  death.  But  It  Is  conceded  that  bis  death 
did  not  result  from  such  occupation.  He 
stated  in  his  application  that  he  was  not 
directly  or  indirectly  engaged  In  the  liquor 
business,  and  he  agreed  not  to  engage  In 
such  business.  The  certificate  Itself  provid- 
ed that  it  would  beccnae  null  and  void  If  he 
engaged  in  the  sale  of  liquors.  The  by-laws 
of  the  society  were  made  a  part  of  tbe  con- 
tract, and  one  of  those  prohibited  lntoxlcat< 


•ForttbaresBMiMssmsteple  sad  ■•etioa  NUUBBR  la  Deo.  Dig.  ft  Am.  DUC-  K«7-No.  8«rl«s  ft  Bap'r  Iad«x« 


Digitized  by 


Google 


HOYATTSR  t.  CHIGAQO,  R.  I.  «  F.  RY.  CO. 


73 


log  liquor  batnen  on  pain  ot  forftftlng  the 
certUlcat&  Bat  the  appUcatim  oontalned 
mis  farther  itatuDent:  **I  farther  nndei^ 
stand  and  agree  that  this  society  does  not 
indemnify  against  death  resulting  from  occu- 
pations  prohibited  by  its  by-Uiws." 

Notwithstanding  defendant's  ^ort  to  dls- 
tlngnish  tills  case  from  that  of  Mathews  v. 
Modem  Woodmen.  2S6  Mo.  S26,  189  8.  W. 
ISl.  Ann.  Cas.  1912D.  483,  we  can  see  no 
ground  to  rest  a  distinction  npon.  Notwitb* 
standing  forfeiture  proTlsions  in  the  Math- 
ews Case,  aa  in  this,  there  was  In  that  case, 
as  in  this,  the  statement,  last  above  quoted, 
that  indemnity  did  not  cover  instances  where 
death  retulted  from  forbidden  ocoupatUma. 
The  concloalon  reached  in  that  case  was  that 
notwithstanding  tbe  forfeltnre  provisions, 
yet  the  whole  contract  was  to  be  taken  to- 
gether, and  that  the  clause  last  Quoted  Jdstl- 
fled  the  deceased  and  the  courts  in  Interpret- 
ing the  contract  to  mean  no  forfeiture  ^ 
reason  of  engagli^  In  the  prohibited  occujia^ 
tlon  unlest  It  caused  his  death. 

There  Is  no  ground,  with  a  semblance  of 
reason  back  of  It,  upon  which  to  distinguish 
tbe  Mathews  Case  from  the  one  at  hhv.  De- 
fendant urges  that  the  amended  by-law  of 
1897,  in  force  when  the  present  certificate 
was  Issued  In  1900,  and  not  being  In  force 
when  the  Mathews  certificate  was  taken  out 
In  1896,  makes  a  difference.  But  manifestly 
that  amendment  did  not  change  the  prohibi- 
tion on  the  forbidden  business.  It  was  for- 
bidden, and  forfeiture  provided  for  viola- 
tion, before  that  amendment,  as  as  after 
IL  A  denial  of  plalntUTs  right  of  recovery 
Id  this  case  can  only  be  had  by  a  total  dis- 
regard ot  the  Mathews  Case. 

Henoe  we  affirm  the  Judgment  AU  ocmcor. 


HOTATTER  t.  OHICAOO,  R.  X.  ft  P.  RT. 

CO. 

(Kansas  City  Coart  of  Appeals.  Missouri, 
April  a,  1918.   Rehearhig  Denied 
May  6.  19ia) 

lUiuoAns  (I  SSO*)— Obobsxho  AOOIDSIR^ 

OOffTKIBUTOBT  NeOLIOINCB. 

As  plaintiff  approached  a  railroad  cross- 
ing, guarded  by  gates  and  a  flagman,  she  drove 
a  norse  which  was  gentle  np  to  the  crossing 
whfle  a  freight  train  was  standing  over  the 
crossing  on  oae  of  the  tracks.  She  stopped  a 
few  feet  from  the  track  to  permit  the  train  to 
clear  the  crossing,  when  the  gates  being  up,  tbe 
flagman  signaled  her  to  cross,  and  she  started 
to  do  so;  out  as  her  horse  was  about  to  step 
on  tbe  track  she  saw  a  switch  engine  following 
abont  30  feet  behind  the  train.  She  jerlced  the 
horse  back,  and  as  the  engine  passed  he  whirl- 
ed around  in  frifcht,  and  she  was  thrown  ont 
and  injured.  Held  that,  since  she  was  entitled 
to  rely  on  the  flagman's  invitation  to  cross  un- 
less the  danger  was  bo  extreme  that  a  man  of 
ordinary  prudence  would  shrink  from  it,  she 
was  not  ne^igent  as  a  matter  of  law. 

[Ed.  Kote.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;  Dec.  Dig.  {  360.*] 


Appeid  from  Circuit  Coarl^  Bodumtn 
Ooonty;  W.  K.  Amide,  Judge. 

Action  by  Adds  Hovatter  against  tba  Obl- 
cago,  Bock  Island  ft  Padflc  Railway  Com- 
pany. From  an  order  setting  aside  a  non- 
suit and  granting  plaintiff  a  new  trial,  de- 
fendant appeals.  Affirmed. 

John  B.  Dolman,  of  St  Joseph,  for  an^el- 
lant  Frank  H.  MiUer  and  Robert  C  Bell, 
both  ot  St  Joseph,  tor  respondeat 

ELLISON.  J.  PlaiatUTs  action  Is  tw  pei^ 
sonal  Injuries  recdved  by  reason  of  being 
thrown  tsota  a  boggy,  caused  the  snddm 
taming  of  tiie  horsoi  which  had  beea  fright 
ened  by  one  ot  def aidant*  s  awitdi  nglnes. 
At  the  dose  of  the  evldenee  tin  oonrt  so^ 
tained  a  demurrer  thereto,  and  plaintiff  took 
a  nonsuit  with  leaTOk  Aftwwards  the  coort 
set  aside  tbe  nonsnlt  and  graated  a  oew  tdal 
for  error  In  biAdIng  that  plalntUt  was  gaS^ 
ct  oontnbatory  sw&Sgeaeo  aa  a  matter  of 
law,  DeCeodaat  annealed  from  that  order. 

The  sole  ooestioa  Is:  Did  the  evidence  la 
plalntUTs  behalf  make  a  QoesOon  tor  tbe  ju- 
ry? That  la  to  soy,  did  tiie  evldeooe  show 
as  a  matter  of  law  that  plalntUt  was  guilty 
of  coatrUratory  negUgenoe?  Plaintiff  was  la 
her  tap  buggy  driving  a  gentle  horse  east- 
wardly  on  Hlt^ory  street  in  8t  Josejdi,  to- 
wards where  it  Intersects  with  SevoiUi  «ad 
£^hth  streetSt  which  ran  north  and  soutb. 
There  are  sevwal  railroad  tracks  of  tbe  Bar^ 
lington  raUway  oa  the  west  side  of  Seveath 
street,  and  two  ot  defendant's  tracks  on  tite 
east  side,  leaving  t  dear  space  between  ot 
about  55  feet  This  Is  a  much-travded  cross- 
ing, aod  there  hi  therefore  maintained  tibere, 
by  d^oidant  and  other  railway  compaaies, 
gates  or  bars  and  a  flagman.  The  bars  dose 
when  trains  are  approaching,  and  hold  travel- 
ers nntil  danger  has  passed,  when  they  raise. 
When  plalnilff  approadtied  the  bars  were  up, 
bat  she  saw  one  of  defeadanrs  freight  tralos 
standing  on  the  east  side  on  om  of  Its  tradis. 
Knowing  she  coald  not  go  clear  over,  on  ac* 
count  of  this  train,  she  atOK>ed  before  reach- 
ing tlie  Burlington  tracks.  Then  the  s^nal 
tbr  startiag  was  0vea  ftom  the  eiuHae  a[ 
the  standing  train  aad  It  started  up.  Thea 
the  flaipnan  signaled  or  beckooed  to  plalatiff 
to  cross.  She  drove  over  tbe  Burlington 
tracks  Into  the  clear  space  In  the  street,  men- 
tioned above,  and,  the  train  not  being  yet 
entlrdy  oat  ot  the  way,  she  stoTOod  a  mo- 
ment a  few  feet  £rom  defoidanf s  track. 
When  the  way  was  dear  she  looked  at  the 
flagman,  and  he  agala  slgoaled  for  her  to 
croa.  She  started  to  do  so,  aad  as  her  horse 
was  about  to  step  oa  the  trade  she  saw  one 
of  defendant's  swltdi  engines,  followli« 
about  30  feet  behind  the  train,  was  nearly 
upon  her,  when  she  Jerked  the  horse  back. 
The  engine  passed,  and  the  horse  whirled 
round  In  firi^t,  and  she  was  thrown  ont  and 
suffered  her  injury.    While  in  this  open 
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space  8be  looked  north  and  Bonth  and  did  not 
see  any  cars,  except  the  train  which  was 
moving  by.  Plaintiff  was  asked  It  she  look- 
ed "Jnst  as  she  started,"  and  she  said,  "Not 
the  -last  ttme,"  for  the  reason  that  she  had 
looked  and  listened,  and  at  the  moment  of 
starting  ehe  kept  looking  towards  the  flag- 
man,  who  had  everything  In  view. 

Manifestly  It  was  error  to  declare  plain- 
tiff guilty  of  contributory  negligence  as  a 
matter  of  law,  and  the  final  conclusion  of 
the  conrt  was  right  in  ordering  a  new  trlaL 
It  was  Bald  by  the  Supreme  Court  that  the 
object  in  having  a  watchman  Is  to  prevent 
travelers  from  going  onto  the  tracks  when 
trains  or  engines  are  approaching.  Dl(^»on 
V.  Railway,  104  Mo.  491,  500,  18  S.  W.  381; 
Jennings  v.  Railway  Co.,  112  Mo.  268,  2T4, 
277,  20  S.  W.  490.  In  Edwards  v.  G.  &  A. 
Ry.  Co.,  94  Mo.  App.  36,  67  S.  W.  950,  the 
St  Louis  Court  of  Appeals  said  that,  If  the 
watchman  beckons  or  tells  a  person  to  cross, 
"he  has  a  right  to  act  on  the  invitation,  un- 
less the  danger  is  so  visible  and  extreme  that 
a  man  of  ordinary  prndence  would  shrink 
from  it"  2  White,  Pers.  In],  on  Railroads,' 
S  943.  It  was  further  stated  In  that  case 
that,  while  the  presence  of  a  flagman  did  not 
wholly  absolve  the  traveler  from  any  care 
whatever  for  his  own  safety,  nor  excuse  reck- 
less conduct,  yet  it  naturally  exacted  a  less 
degree  of  care.  That  statement  was  approv- 
ed by  this  court  In  McNamara  v.  Railroad, 
126  Mo.  App.  152,  103  S.  W.  1003.  Authori- 
ties in  this  state  cited  by  defendant  do  not 
apply  to  the  facts  of  this  case. 

The  Judgment  is  alllrmed.  All  concur. 


THOMAS  et  aL  v.  GANN  et  aL 
(Kansas  City  Court  of  Appeals.  Missouri. 
AprU  21,  1918.) 

1.  Junaiam  <i  2S1*)— Fiuotnos  to  8os- 

TAIN, 

TboDgh  a  court  of  general  Jnrlsdlcticai  ac- 
qatres  complete  Jurisdiction  of  the  parties  and 
subject-matter  of  the  action,  it  has  no  power  to 
render  a  judgment  conferrunf  a  right  or  rem- 
edy upoD  one  of  the  parties  which  is  beyond 
the  scope  of  the  Issues  raised  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Jndgment, 
Cent  Dig.  S  437;  Dec.  Dig.  |  261.*] 

2.  JUDQUERT  (I  251*)  —  PXAADIHOS  TO  SVB- 
TAIIT— NECESSITT. 

In  a  suit  to  cane^  a  note  end  deed  of  trnat 
securing  it  where  the  issues  raised  by  the 
pleadings  involved  defendants*  rights  to  the 
ownership  and  possession  of  the  note,  and  the 
parties  agreed  that  the  amoont  of  the  note 
should  be  deposited  with  the  derk  and  stand 
in  lien  tiiereof,  a  judgment  fbr  defendants,  re- 
quiring the  clerk  to  deliver  the  money  to  them, 
IB  witnin  the  scope  of  the  issues  raised  by  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Jodgment 
Cent  Dig.  I  437;  Dec  Dig.  |  251.»] 

Appeal  from  Circuit  Court,  Bncihaiuui  Coun* 
ty ;  William  D.  Rusk,  Judge. 

Action  by  Alonzo  A.  Thomas  and  another 
against  O.  I.  Qaim  and  others.  From  a  Judg- 


meat  for  dafoDdanta,  plaintlffi  appeaL  Af- 
firmed. 

A.  Bowera,  of  St  Jos^ta,  for  appellants. 
Warroi  Rogen,  vt  St  Joseph,  tax  reapond- 

ents. 

JOHNSON,  J.  This  is  an  action  In  equity 
to  cancel  a  certain  promissory  note  and  deed 
of  trust  executed  and  delivered  by  plalntUEs 
to  defendant  Gann.  The  petition  alleges  that 
the  note  (the  payment  of  whidi  was  secured 
by  the  trust  deed)  was  without  consideration 
and  procured  by  fraud.  The  answer  is  a 
general  denial.  The  record  discloses  that 
at  a  term  of  court  prior  to  that  at  which  the 
cause  was  tried  the  parties  appeared  In 
court,  In  response  to  a  motion  filed  by  plaln- 
tifCs,  and  agreed  that  plaintiffs  might  de- 
posit with  the  clerk  a  sum  of  money  equal  to 
that  dne  on  the  note ;  that  a  Judgmeut  should 
be  entered  canceling  the  note  and  trust  deed ; 
and  that  the  deposit  should  be  held  by  the 
clerk  pending  the  disposition  of  the  case. 
The  deposit  was  made  by  plaintiffs,  and 
Judgment  was  rendered  in  accordance  with 
the  terms  of  the  agreement.  Thereafter  the 
deposit  was  held  by  the  clerk  and  treated  by 
the  court  and  parties  as  the  legal  substitute 
of  the  note  and  trust  deed,  and  the  cause  was 
tried  on  the  issue,  raised  by  the  pleadings,  of 
whether  the  note  evidenced  a  valid  and  I^al 
obligation  of  plaintiffs,  or  was  without  con- 
sideration and  fraudulently  procured  by  de- 
fendant Gann.  After  hearing  the  evidence 
the  court  decided  this  Issue  In  favor  of  de- 
fendants, and  the  following  judgment  was 
entered:  "Oome  now  again  the  parties  plaln- 
tlffa  and  defendants  in  the  abore-entitled 
cause  in  person  and  by  their  attorneys,  and 
this  cause  coming  on  regularly  for  hearing 
and  for  trial,  the  court,  after  having  seen 
and  heard  the  evidence  adduced  upon  the 
part  of.  both  the  plaintiffs  and  defendants, 
finds  the  Issues  herein  In  favor  of  the  de- 
fendants and  against  the  plaintiffs.  The 
court,  after  having  heard  and  seen  the  evi- 
dence, further  finds  that  heretofore,  at  the 
October  term,  1911,  of  this  court  said  court 
entered  an  order  herein  on  November  27, 
1911,  permitting  the  plaintiffs  to  deposit  vrith 
the  clerk  of  this  court  the  amount  of  the 
note  in  Issue  in  the  above-entitied  cause  and 
the  Interest  thereon  up  to  the  date  of  de- 
posit which  was  then  and  there  deposited 
In  the  amount  of  one  hundred  and  twenty- 
five  dollars,  whereupon  the  court  then  and 
there  ordered  that  said  note  and  deed  of 
trust  securing  the  same,  and  all  records 
thereof,  be  canceled  and  for  naught  held,  and 
ordered  the  said  clerk  to  hold  said  money 
pending  the  disposition  of  this  cause  In  this 
court  The  court  farther  finds  that  said  de- 
posit was  to  be  held  In  lien  of  said  note  and 
to  take  the  place  thereof,  and  to  be  treated 
in  all  respects  as  if  it  were  the  note  in  issue 
In  this  cause.  The  court  further  finds  that 
the  defendant  O.  I.  Gann  was  at  the  time  of 
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the  aitE7  of  said  order  the  owner  of  said 
note  and  aiUtled  to  thB  proceeds  thereof, ' 
and  that  said  defendant  Q.  I.  Gtann  Is  now 
entitled  to  the  said  depcKslt  with  the  derk  of 
this  court  It  Is  further  ordered,  adjudged, 
and  decreed  the  court  that  the  plaln- 
tUfs  take  nothing  by  th^  salt,  •  and  that 
th^  potion  be  dismissed,  and  that  the  de> 
fendants  go  hence  without  day  and  have  and 
recorer  of  and  from  the  plalntUfa  fh^  costs 
herein  expended  and  hare  execution  there- 
for. It  Is  further  ordered,  adjudged,  and  de- 
creed \v  the  court  that  the  cleik  of  tUs  court 
deUTor  and  pay  over  to  the  defendant  O.  I. 
Gann  the  said  deposit  of  one  hundred  and 
twfflt^five  dollars." 

PlalntUfa  filed  motions  for  a  new  trial  and 
In  arrat  of  Judgment,  and  on  the  orerrnllng 
of  those  motions  br<night  the  case  here  by 
BppeaL 

[t,  2]  The  only  voestlon  presented  by  plaln- 
tUb  for  our  determination  arises  from  that 
part  ot  tbiB  Judgment  oxfietiag  the  cierk  to 
pay  the  deposit  to  defendant  Gann.  Counsel 
cmtend  that,  in  substance  that  order  was  a. 
Judgment  ttjx  afllrmatlTe  relief;  and  since  no 
such  relief  was  prayed  for  in  the  answer  Its 
Incontoratlon  In  the  Judgment  was  In  excess 
of  the  Jurlsdleaon  the  court  had  over  the 
cause,  and  therefore  roodued  the  Judgment 
void.  Though  m  oonrt  of  general  Jurisdic- 
tion acquires  complete  Jurisdiettm  of  the 
partlea  and  sabject-matter  of  an  actlim,  It 
has  no  power  to  render  a  Judgment  confer- 
ring a  rlfl^t  or  remedy  upon  one  of  the  par- 
ties which  is  b^ond  the  scope  of  the  issues 
raised  by  the  pleadings  Boogher  t.  Frasier, 
90  Uo.  S20k  12  8.  W.  886;  PoweU  T.  Horrell, 
92  Ha  406;  Gamble  T.  Daiu;herty,  71 
ICo.  69»;  Saefae  t.  Wallace,  101  lilnn.  169, 112 
N.  W.  886,  11  Lb  B.  A.  (N.  S.)  803,  118  Am. 
St.  Bcfk  612,  U  Ann.  Gas.  848;  Oum-Blastlc 
Go.  T.  Pub.  Go..  140  Ind.  158,  80  N.  B.  448, 
80  Li.  B.  A.  700;  HcB^dden  t.  Boss,  108  Ind. 
612,  8  N.  n  161;  1  BladE  on  Judgments,  H 
21S,  242;  Munday  r.  Vail,  84  N.  J.  Law,  418; 
BeynoMs  t.  Stockton,  140  U.  &  264,  11  Snp. 
Gt  778,  86  L.  Ed.  464. 

But  the  order  assailed  by  plaintiffs  does 
not  conflict  with  that  rule.  The  issues  raid- 
ed by  the  pleading  Inrolved  that  of  Oann's 
ownership  and  right  to  the  possession  of  the 
note.  If  supported  by  a  valuable  consldma- 
tbm  and  not  procured  by  fraud,  it  and  Its 
security,  the  trust  deed,  were  bis  property. 
The  parties. agreed  that  the  money  deposited 
by  plaintiffs  with  the  clerk  should  stand  In 
lien  of  the  property  and  be  paid  to  Oann  If 
the  Issnes  presoited  by  the  ideadlngs  Bbonld 
be  determined  In  his  favor,  and  this  agree- 
ment was  made  the  subject  of  an  interlocu- 
tory order  or  Judgment 

The  real  issue  tried  the  court  was 
whether  plaintiffs  m  Gann  were  entlltod  to 
the  dqcH>Blt  held  by  the  clwk,  subject  to  tiie 
orders  of  the  court,  and  when  the  eonrt  ad* 
Jndged  that  the  money  belonged  to  Gann  the 


order  to  the  derk  to  pay  It  to  Its  lawful  own- 
er was  within  the  scope  of  the  Issues  raised 
by  the  pleadii^  and  In  no  sense  may  be  con- 
sidered as  a  Judgment  for  affirmatlTe  reUef. 
The  Judgment  Is  affirmed.  All  concur. 


DIEBKS  &  SONS  LUMBER  CO.  v. 
MORRIS  et  aL 

(Kansas  City  Court  of  Appeals.  Missouri. 
April  7,  1913.    Rebearing  De- 
nied May  B,  1913.1 

L  MBCHAHICB*  LDSHS  d  63*)— CONSTBUCTIOM 

OF  IJSN  I1A.WB. 

Unless  the  lansrnase  of  the  statute  is  to 
the  contrar;,  mechanic's  lien  laws  should  be 
construed  in  harmony  with  the  commoQ-Iaw 
principle  that  the  burden  of  making  improve- 
ments and  repairs  Is  on  the  tenant^  and  not  on 
the  landlord. 

tEd.  Note.— For  other  cases,  see  Mechanics' 
Uena,  Cent  Dig.  I  80;  Dec  Dig.  |  63.*] 

2.  Mbchanics'  Lixns  <|  72*)— Peopbbtt  Snn- 

JKCT  —  IKTBBEBT     OF    LBSSOB  —  "AqBNT"  — 

"OWNEB  AND  PBOPBIBTOB." 

Under  Rev.  St  1909,  {  8212,  giving  a  lien 
for  material  furnished  for  the  Improvemeut  of 
real  property  nnder  a  contract  with  the  owner 
or  proprietor  or  his  agent  section  8214,  pro- 
viding that  the  lien  shall  extend  to  the  right, 
title,  and  Interest  of  tbe  owner  or  proprietor  of 
the  bnildiog,  erection,  or  improvement,  an(l  for 
whose  immediate  use  or  benefit  the  labor  was 
done  or  materials  furnished,  and  section  8234, 
defining  "owner  or  proprietor"  as  the  person 
for  whose  immediate  use,  enjoyment  or  benefit 
any  building,  erection,  or  improvement  la  made, 
a  covenant  b;  a  lessee  to  nuke  Improvements 
on  leased  premises  does  not  make  the  lessee  tiie 
"agent"  of  the  lessor,  unless,  from  the  shortness 
of  the  lease,  the  extent  cost  and  character  of 
tbe  improvements  or  other  facts,  such  as  the 
lessor's  participation  in  the  erection  or  con- 
struction of  the  improvement  it  can  be  seen 
that  it  Is  really  for  the  benefit  of  the  lessor, 
and  that  he  is  having  the  work  done  through 
the  lessee,  etpeciaUy  where  the  leasee  has  to  do 
the  work  at  his  own  expense  and  by  tiie  lease 
Is  expressly  denied  any  authority  to  bind  the 
lessor. 

[Cd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $  86 ;  Dec.  Dig.  {  72.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  282-270;  vol.  8,  p.  7569.] 

8.  MEOBAinos'  LiXKS  (I  72*)— Pbopebtt  Sub- 
jbct— Intbbbst  or  IdSSOB. 

In  a  suit  to  enforce  a  Uen  for  materials 
famished  a  lessee  in  the  Improvement  of  prem- 
ises leased  to  him  for  99  years,  which  be  had 
covenanted  to  Improve,  where  It  appeared  that 
the  improvements  costs  $6,000,  tbat  the  rent 
was  $3,000  a  year,  and  it  did  not  apnear  what 
part  of  the  materials  were  used  in  the  repairs 
and  what  part  in  an  addition  to  the  buildings 
on  the  premises,  that  the  rents  were  increased 
by  tbe  change,  or  the  value  of  the  freehold  en- 
hanced for  the  purpose  for  which  the  lessor 
was  using  the  property  prior  to  the  lease,  or 
tbat  the  improvement  was  for  the  immediate 
benefit  of  the  freehold,  and  there  was  no  dec- 
laration of  law  or  finding  of  fact  from  which 
It  could  be  determined  whether  the  improve- 
ment was  for  the  immediate  use  and  benefit  of 
the  freehold,  but,  on  the  contrary,  tbe  trial 
court  by  refusing  to  enforce  tbe  lien  against 
the  freehold,  presumably  held  that  it  was  not 
such  benefit,  the  Jndsment  would  be  affirmed, 
since  to  reverse  and  wrect  the  frediold  interest 
to  be  subjected  to  the  lien  it  would  be  necessa- 
ry to  hold  tbat  the  covenant  to  improve  the 
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premises,  in  Itself,  made  the  lessee  the  agent  of 
the  lessor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  {  86 ;  Dec.  Dig.  S  72.*] 

4.  Hkchanicb*  LmHB  (S  72*>— Pbopkbtt  Sub- 
nat~lmxaat  ow  Ijessob. 

Where  improTementa  b7  a  lessee  are  for 

the  present  benefit  of  the  freehold  interest,  or 
are  made  under  snch  drcumatanced  as  to  indi- 
cate that  the  lessor  Is  having  them  made,  or 
baa  constituted  the  leasee  the  agent  to  make 
them,  or  vhere,  by  reason  of  the  terms  d  the 
lease,  the  value  and  extent  of  the  Improvements, 
and  the  relative  length  of  the  term.  It  can  be 
seen  that  the  improvements  substantially  in- 
crease the  value  of  the  freehold  interest  pri- 
marily, and  not  merely  as  a  future  incidental 
matter,  a  lien  will  be  enforced  against  the 
lessor's  interest,  notwithstanding  a  provision  of 
the  tease  prohibiting  the  lessee  from  subjecting 
the  lessor  8  interest  to  liens. 

ISHL  Note.— For  other  cases,  see  Meclianics* 
Uens,  Cent.  Dig.  {  86;  Dec  Dig.  |  72.*] 

Appeal  from  Circuit  Court,  Jac&son  Coun- 
ty; T.  J.  Seehom,  Judge. 

Action  by  the  Dierks  &  Sons  Lumber  Com- 
pany against  Albert  F.  Morris  and  others. 
From  the  Judgment;  plalntUC  ai^>ealB.  Af- 
firmed. 

Pew  &  Proctor,  of  Kansas  City,  for  appel- 
lant McOnne,  Harding,  Brown  &  Mnrphy> 
of  Kansas  City,  for  respondents.  Scarrltt, 
Scarrltt.  Jones  ft  Miller,  oC  Kansas  Glty, 
amid  cnrisa. 


TRIMBLE,  J.  Suit  for  the  enforcement 
of  a  mechanic's  lien  against  a  building  and 
tbe  lot  on  wbi<di  It  stands.  Defendant  Hel- 
en O.  Orear  owns  tbe  fee,  subject  to  a  99- 
year  lease  given  by  her  to  tbe  Comet  Bealty 
Company,  which  lease  was  duly  recorded 
prior  to  the  furnishing  of  the  materials  for 
which  the  Hen  Is  songht 

Tbe  only  question  Involved  Is  whether  or 
not  plaintiff  Is  entitled  to  a  lien  against  the 
freehold  interest  The  trial  court  rendered 
a  general  Judgment  against  Morris  &  Kemp, 
tbe  contractors,  for  ^801.26,  the  balance  due 
on  the  account,  and  made  the  Judgment  a 
lien  against  the  leaaehold  Interest  held  by 
the  Oomet  Bealty  Company,  but  denied  a 
lien  as  to  tbe  interest  owned  by  Helen  0. 
Orear.  PlalntifC  appeals,  claiming  that  It  is 
entitled  to  a  lien  against  the  interest  of  both 
these  defendants. 

The  99-year  lease,  above  referred  to,  con- 
tain two  paragraphs,  wbicb  are  as  follows: 

"Section  4.  The  lessee  further  covenants 
and  agrees  to  keep  the  improvements  now  on 
said  property  In  good  repair  and  that  it 
will  at  its  own  cost  and  expense  expend 
within  the  first  year  of  this  lease  not  less 
than  the  sum  of  five  thousand  ($5,000.00) 
dollars  for  additions  and  improvements  to 
the  building  on  said  demised  premises,  sub- 
ject to  tbe  approval  of  lessor  as  to  charac- 
ter of  construction." 

"Section  12.  All  and  singular  tbe  stipula- 
tions, covenants,  agreements  and  conditions 
contained  In  this  lease  shall  Inure  to  the 


bOMflt  of  and  bind  the  heirs,  successors,  as- 
signs and  le^l  r^nvamtatlTes  of  lessor  and 
of  lessee,  req»ectlTel7.  It  Is  furtlier  stipulat- 
ed and  agreed  that  In  all  lurovldons  of  this 
lease  wherein  dates  and  periods  of  time  are 
named*  tliat  tlm«  Is  stnctly  of  tbe  essence 
of  tbe  contract  bereln  eziwessed.  Nothing 
In  UdB  instmmait  Is  Intended,  nor  ataall  con- 
fer on  the  lessee  its  snccessors,  aarigns  or 
legal  reprMentativeB,  any  right  or  legal  an- 
thorl^  to  Impose  9ny  mechanic's  Uea  on  the 
fde  of  tbe  aald  demised  realty  for  any  work 
or  labor  don^  or  material  furnished,  under 
any  contract  tberefor  on  behalf  of  any  conr 
tractor  wltb  lessee,  bis  belrs,  aas^na,  ur 
le^  r^uresaitattves,  but  any  suc^  lien 
claim  shall  affect  and  atta^^  only  to  tbe 
leasehold  rights  and  Intneats  acaulred  by 
tbe  lessee  bereunder." 

At  the  time  tbe  lease  was  executed  tbera 
waa  a  tbreenrtory  store  bnlldlng  on  tbe  prem- 
ises partltlcaied  ofF  Into  small  rooms  on  tbe 
second  and  third  floors.  Upon  taking  chai^ 
under  Its  lease,  tiie  Oomet  Bealty  Company 
entered  Into  a  contract  wltb  Morris  &  Kemp, 
the  omtractora  bereln,  by  wbldi  tbe  follow- 
ing Improvements  and  r^irs  were  made: 
They  built  an  addition  to  the  rear  of  tbe 
buildlnf^  40  feet  In  length  and  26  feet  In 
width,  ^aeed  a  concrete  floor  In  the  base- 
ment, a  new  floor  on  the  first  floor,  and 
patdied  tbe  floors  on  the  second  and  third 
floors,  placed  a  new  plate  glass  front  on  the 
first  floor  and  tore  out  all  of  the  partitlona 
on  the  second  and  third  fioors,  making  the 
space  on  each  floor  the  full  length  of  the 
building,  including  the  addition  to  the  rear, 
dianged  the  stairs,  removing  them  from  tbe 
front  to  the  back  of  the  elevator  on  the 
first  fioor,  plastered  the  walls  throughout  tlie 
building,  and  constructed  a  concrete  drive- 
way from  the  alley  down  to  tbe  baaemoit  of 
the  building. 

The  materials  for  which  this  lien  Is  songht 
were  furnished  Morris  &  Kemp  under  this 
contract  and  were  used  by  them;  but  the 
evidence  does  not  show  what  part  wait  Into 
tbe  construction  of  tbe  addition,  nor  what 
part  was  Used  In  tbe  remodeling  and  repairs. 

No  contract  or  personal  dealings  of  any 
kind  were  shown  on  the  part  of  Hel«i  O. 
Orear  wltb  either  the  plaintiffs  or  the  con- 
tractors  in  reference  to  the  work  done  on 
the  building. 

The  rent  reserved  In  tbe  lease  was  $3,000 
per  annum,  payable  qnarterly,  for  the  first 
10  years,  $3,300  per  annum  for  the  next  10 
years,  aad  $3,500  per  annnm  for  the  remain- 
der of  tbe  term,  79  years. 

Under  the  facts  in  this  case,  la  the  plain- 
tiff entitled  to  fi  Uen  against  the  reversiona- 
ry Interest? 

A  great  many  cases  from  other  states  have 
been  cited  as  bearing  upon  the  question  here 
involved.  But  so  much  depends  upon  tbe 
language  of  the  statute  in  each  particular 
case  that  many  of  them  cannot  be  relied 
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■poft  ■>  Mfe  guides  in  detumtnlDg  tbe  point 
In  coBtnvKsr.  The  wordiog  of  our  statato 
■ut,  of  fioorae^  control  and  we  are  tberetore 
eonlliHd  lugel7  to  tlie  anthorlties  from  this 
■late  In  reaching  a  conclusion  as  to  what 
Uttt  lusnage  means. 

An  examination  of  our  statute  discloses 
tbit,  vheneTer  a  mechanic's  lien  is  attempt- 
ed to  be  established  against  an  Intor^  In 
lud,  It  most  have,  as  Its  ultimate  founda- 
tion, t  eontract  made  with  the  owner  of  that 
tntmst,  or  with  that  owner's  agent  Sec- 
doa  son,  B.  8.  Ho.  1909.  So  that,  unless 
tt  cui  be  said,  eithw  as  matter  of  law  or 
u  I  lec>l  lnfer»ice  arising  from  the  facts, 
that  the  Comet  Realty  Company  was  the 
i|ent  of  Heten  O.  Orear  to  make  the  im- 
proT«m«nt8  and  repairs,  the  Uen  cannot  be 
established  against  her  interest 

Kow,  can  it  be  said  that  merely  by  rea- 
lOB  (tf  the  fhct  that  a  lessee  covenants  with 
a  lenor  to  make  certain  repairs  and  Im- 
proremoitB,  whlcb  will  become  the  property 
of  tbe  leaor  at  the  of  the  term,  this 
neceesailly  makes  the  lessee  an  agent  of  the 
lessor  so  as  to  bind  the  letter's  freehold  in- 
terert  with  a  Uen  for  tbe  materials  used  in 
the  improienient?  It  so,  then  no  matter 
wtMt  Is  the  character  and  extent  of  the  im- 
pnrements,  nor  how  strong  the  language  of 
tbe  lease  denying  to  the  lessee  the  authori^ 
to  tdnd  the  lessor's  Interest  with  a  Uen, 
Oe  latter  will  neverthelees  be  bound,  be- 
eun  the  Uen  Is  a  deatnre  of  the  statute; 
aad  nhmevet  the  lessee^  in  contracting  for 
tnprovements,  acts  as  the  "agent"  of  tbe  lee- 
Mr.  Tlthin  the  meaning  of  tlmt  word  as 
naed  hi  the  statute,  the  freehold  is  bound  1^ 
Ben,  resardlesB  of  the  inhibitory  terms 
of  the  letae. 

[1]  At  oonumm  law  0»  burden  of  making 
tnpnjfennitB  and  keeping  up  repairs  was  on 
tbe  tenant.  There  was  no  obligation  on  the 
put  of  tbe  landlord  to  do  so.  And  our 
nedianic^  Uen  laws  should  be  c(Biatrued  In 
buQooy  wltb  this  v/tiJud^UBt  unless  the  lan- 
|Ufe  of  tbe  statute  Is  to  the  contrary. 

Deeendant  ooDteDds  that  ■ectlo&  8216  of 
NT  itatme  deafly  dlatlngnidies  the  rl|9it  to 
a  Va  as  between  tbe  holdv  of  ttie  f «e  and 
the  holdo-  of  the  leasehold.  It  la  true  that 
Krtlon,  In  tile  case  of  leased  property,  gives 
t  Um  on  tbe  building  and  on  the  leasehold 
tna.  and  provides  that  the  pundiaser  under 
the  Uen  proceedings  shall  be  held  to  be  an 
tarignee  of  the  leasehold  term,  and  shall 
tare  the  right  to  pay  the  rent  and  all  ar^ 
nui  and  thua  prevent  a  forfeiture  for  non- 
psment  tbereot  unless  the  lessor  has  re- 
pined po— eesion  of  the  property  tot  lee- 
•e'i  BODCompUance  with  tbe  terms  of  the 
leue  pdinr  to  the  conuouicenient  of  the  Im- 
pgwwieytB^  in  which  case  the  purchaser  un- 
4cr  the  Uen  can  remove  tbe  improvements 
•tthJn  40  days  after  he  shall  purchase  the 
aune,  and  the  owner  shall  receive  the  rent 
4Dwn  to  ae  dit»  ot  tbe  remonl  at  tbe 
bsDdleg, 


But  as  this  section  may  be  aimed  at  those 
instances  where  the  lessor  has  not  required 
the  Improvements  to  be  made,  or  has  merely 
permitted  them  to  be  made,  It  Is  not  decisive 
of  the  Question  In  this  case.  And  we  are 
therefore  thrown  back  on  the  other  sections 
of  our  statute  in  order  to  ascertain  what 
will  constitate  an  "agent"  of  the  "owner  or 
proprietor"  with  whom  -the  contract  for  the 
IniproTemeiits  must  be  made  For.  If  solely 
by  reason  of  the  covenant  to  improve,  the 
Comet  Realty  Company  Is  made  the  "agent" 
of  Helen  O.  Orear,  or  If,  by  reason  of  the 
nature,  character,  and  extent  of  the  Improve- 
ments and  the  clrcumBtances  under  which 
they  are  made,  said  company  becomes  her 
"agent,"  then  the  Uen  should  extend  to  her 
interest^  without  regard  to  tb»  terms  of  the 
contract  between  them. 

[1]  It  would  seem  to  be  clear  that  the 
mere  covenant  to  Improve  contained  in  the 
lease  would  not  create  the  relation  of  agency 
between  Mrs.  Orear  and  the  Oomet  Realty 
Company.  As  said  In  Albangh  r.  Utho-Mar- 
ble  Co.,  14  App.  D.  a  120,  the  covenant  "bi- 
volves  no  theory  of  agency,  but  quite  the  re- 
verse. The  parties  to  the  lease  dealt  with 
each  other,  not  as  prlnc^al  and  agent,  but 
practically  as  adverse  parties.  To  bold  that 
a  lessor  covenanting  with  a  lessee  for  the 
security  of  his  Interest  undor  tbe  lease,  the 
payment  of  rent,  probably,  should  oonstruet 
a  building  Qpon  the  land  In  the  place  of  <me 
to  be  demolished,  would  tba;^y  and  by  vir- 
tue of  such  a  covenant  make  tbe  lessee  bis 
agent  and  bind  himself  persniaUy,  as  w^  as 
his  property,  for  the  contract  of  the  lessee 
in  the  performah<»  of  his  covenant,  seems  to 
us  to  be  whoUy  without  warrant,  ^ther  in 
law  or  In  reason;  and  we  greatly  question 
whether  even  the  most  positive  legislation 
could  Impose  llabiUty  upon  one  person  for 
the  obUgatlons  of  another  In  such  a  contin- 
gency. Certainly  no  such  liability  Is  Im- 
posed, or  Botight  to  be  imposed,  oar  me- 
chanic's lien  law.  The  covoiant  in  question 
Is  Itself  evidence  of  tbe  IntaitUm  of  all  the 
parties  that  the  lessor  should  not  be  boondL" 

So  that,  in  order  to  make  such  covenant 
constitate  an  ageney  between  the  lessor  and 
lessee,  we  are  necessarily  bound  to  look  at 
the  facts  to  determine  whether  there  was  an 
acenc^  or  not  It  on  account  of  the  short- 
ness of  tbe  lease,  tbe  extent,  eost,  and  cbai^ 
acter  ai  the  Improvements,  or  otber  facts  In 
evidence,  such  as  the  participation  by  the 
lessor  in  the  erection  or  construction  thereof, 
it  can  be  seat  that  the  Improvement  Is  really 
for  tbe  benefit  of  tbe  lessor,  and  that  he  Is 
having  the  work  done  through  his  lessee, 
then  it  can  be  said  wltb  Justice  tbat  tbe  les- 
see In  Bocb  case  is  acting  tor  tbe  lessor.  But 
if  the  facts  do  not  show  this  It  would  seem 
to  be  untenable  to  say  that  tbe  mere  inclu- 
sion in  a  lease  of  a  covenant  to  improTO  and 
repair  on  the  part  of  the  leasee  will  create 
the  relation  of  agency  between  tbe  tenant 
and  the  landlord,  e^edally  where  the  ten- 
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ant  1b  to  do  the  work  at  his  own  expense, 
and  Is  expressly  denied  any  antborlt;  to  bind 
the  landlord. 

And  our  statute  and  decisions  bear  this 
oat,  when  they  are  carefully  examined.  For, 
while  section  8212  gives  the  right  to  a  Hen 
on  condition  that  the  material  Is  furnished 
"under  or  by  vlrtoe  of  any  contract  with  the 
owner  or  proprietor-  thereof,  or  his  agent," 
section  ^14  gives  this  lien  "to  the  extent, 
and  only  to  the  extent,  of  all  the  right,  title 
and  Interest  owned  therein  by  the  owner  or 
proprietor  of  such  building,  erection  or  im- 
proTement,  and  for  whose  Immediate  use  or 
l>CTeflt  the  labor  was  done  or  the  things  fur- 
nished." And  section  8234  defines  "owner  or 
proprietor"  to  be  the  person  "for  whose  Im- 
mediate use,  enjoyment  or  benefit  any  bond- 
ing, erection  or  Improvement  shall  be  made." 
So  that  if  the  repairs  and  Improvements  In 
this  case  are  for  the  Immediate  use,  enjoy- 
ment, or  benefit  of  the  lessee,  and  not  of 
the  lessor,  section  8214  gives  the  lien  to  the 
extrat,  and  only  to  the  extent,  of  lessee's 
interest  And  If  section  8216  applies  to  a 
case  where  there  is  a  covenant  to  Improve  In 
the  lease,  then  it  also  restricts  the  lienor  to 
the  relief  therein  provided.  It  will  be  no- 
ticed that  by  its  terms  this  section  Is  not  re- 
stricted to  cases  where  there  Is  no  such  cov- 
enant Of  course,  In  a  sense,  an  Improve- 
ment Is  a  benefit,  or  may  become  a  benefit, 
to  the  holder  of  the  fee;  but  It  la  only  by 
looking  at  the  circumstances  of  each  case 
that  It  can  be  determined  whether  the  re- 
pairs and  Improvements  are  for  the  "Imme- 
diate benefit"  of  the  fee.  Besides,  these 
words  do  not  define  the  word  "agent"  but 
only  the  words  "owner  or  proprietor." 

Passing  to  our  decisions,  we  find  that  ev- 
ery one  of  them  which  hold  that  the  fee  la 
bound  by  the  Uen  do  so  only  after  examining 
the  facts  to  see  whether  or  not  tbe  lessee  is 
in  fact  doing  the  work  for  the  lessor,  or 
whether  the  improvemoit  Is  for  the  present 
or  Immediate  benefit  of  the  reversionary  or 
freehold  interest 

In  the  cases  of  Dougherty-Moss,  eta,  Co. 
T.  Churchill,  114  Mo.  App.  678,  00  S.  W.  408, 
and  Curtin-aark,  etc.,  Co.  v.  ChurchlU,  126 
Mo.  App.  462,  104  S.  W.  476.  the  lessee  was 
bound  to  change  a  hotel  Into  a  theater  at  an 
expense  of  $20,000,  and  the  property  became 
the  lessor's  at  the  end  of  10  years.  Besides, 
the  lessor  obligated  the  lessee  to  build,  and 
placed  no  retrlctlon  on  his  authority  to  bind 
with  a  Hen.  And  the  court  held  that  pre- 
sumptively the  lessor  made  the  lessee  his 
agent  to  bind  the  whole  property  for  the 
improTements.  But  In  the  case  now  before 
us  the  clause  saying  the  lessee  shall  have 
no  such  anthori^  takes  away  any  sndi  pre- 
sumption. 

In  the  case  of  Wluslow  Bros.  v.  McCulIy. 
168  Mo.  236,  69  S.  W.  304,  the  court  bound 
the  freehold  interest  because  the  evidence 
showed  that  the  owner  of  the  fee  was  real- 
ly  having  Uie  work  dcme  by  the  lessee  as 


a  mere  straw  man.  On  page  248  of  100  Mo., 
69  S.  W.  304,  the  court  says  the  lessee  was  in 
reality  the  alter  ego  of  the  lessor,  the  Tan 
Rualte  Investment  Company.  And  on  page 
244  of  169  Mo.,  OD  page  305  of  30  S.  W.,  the 
courts  says  the  mere  fact  "that  the  tenant 
has  contracted  with  the  owner  to  make  cer- 
tain improvements  on  the  leased  premises 
does  not  make  the  land,  or  the  landlord's  in- 
terest In  the  land,  subject  to  a  mechanic's 
lien.  For  In  such  cases  the  tenant  acts  for 
himself,  and  not  as  agent  for  the  owner." 
In  this  case,  also,  the  court  held  that  It  was 
proper  to  instruct  the  Jury  that  if  It  was  the 
intention,  purpose,  and  understanding  be- 
tween the  fee  owner  and  the  lessee  that  the 
latter  should  complete  the  bnlldlng  for  the 
Immediate  use,  enjoyment  and  benefit  of  the 
lessor,  and  it  was  completed  in  pursuance  to 
that  understanding,  then  plaintiff  was  enti- 
tled to  a  Uen  against  the  fee. 

In  Grandall  v.  Sorg,  198  111.  48,  64  N.  B. 
769,  the  lessor  was  Jointly  interested  with 
the  lessee  In  erecting  the  Improvements, 
which  were  to  cost  $800,000,  while  the  price 
of  the  lot  on  which  they  were  erected  was 
a  much  smaller  sum.  The  court  h^  that 
the  defendant,  Sorg,  was  not  an  ordinary  lee- 
sor,  but  was  actively  engaged  in  erecting  the 
building,  and  did  not  provide  that  the  le»> 
see  should  have  no  authority  to  bind  his  In- 
terest with  a  lien,  but  merely  contented  him- 
self with  a  Btlpalatkai  that  U  any  Uens  were 
created  the  lessee  would  pay  them  and  hold 
him  harmless. 

The  case  of  Carey-Lombard  Investment 
Co.  T.  Jones,  187  111.  203,  58  N.  E.  347,  was 
dedded  under  a  statute  of  that  state  which 
authorized  a  lien  against  a  lessor's  freehold 
If  the  latter  "authorized  or  knowingly  per- 
mitted" the  lessee  to  improve  the  premises, 
a  statute  vastly  different  from  ours.  In  ad- 
dition to  the  statute  in  that  case,  the  court 
held  that  by  the  terms  of  the  lease  the  right 
of  the  lessee  to  create  a  ilea  was  recognised 
and  a  provision  for  forfeiture  was  made.  In 
case  any  were  created.  Furthermore,  the  Im- 
provemente  consisted  of  a  building  to  cost 
not  less  than  $6,000,  and  the  lease  was  for 
only  five  years,  with  prlvil^e  of  the  lessor 
to  terminate  sooner,  and  the  lessor  bad  in 
fact  terminated  the  leaser  and  the  lessor 
was  Insolvent 

We  have  carefully  gone  through  all  of  the 
cases  cited  by  appellant  and  find  that  in 
all  of  them  there  is  either  a  statute  which, 
by  Ite  peculiar  terms,  authorizes  a  11^ 
against  the  freehold  without  reference  to  the 
question  of  agency,  or  the  facte  were  such 
as  to  make  the  owner  of  the  freehold  direct- 
ly responsible  for  the  improvements. 

On  the  other  hand  the  principle  Is  laid 
4own  that  a  provision  In  a  lease  ^(tressly 
requiring  the  lessee  to  make  specified  Im- 
provemente  or  repairs  does  not  make  the 
lessee,  In  so  dtring,  the  agent  of  the  lessor. 
80  as  to  bind  the  reversion  of  the  lessor  with 
a  mechanic^  lien  therefor,  20  Am.  &  Bng. 
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Ency.  of  Law  (2d  Ed.)  319;  Cornell  t.  Bar- 
ney, M  N.  Y.  SM;  Rottae  t.  Bellingrath,  71 
Ala.  S5;  Morrow  t.  Merritt,  16  Utah.  412,  62 
Fac.  667.  It  Is  true  the  text  says  there  are 
dedsiona  to  the  contrary,  but  those  con- 
trary decisions,  without  exception,  in  the 
facts  stated,  show  either  a  parttclpatiou  by 
the  lessor  in  the  building  In  addition  to  the 
mere  covenant  in  the  lease,  thus  making  the 
lessee  actually  the  agent  of  the  owner  to 
erect  the  building,  or  that  the  case  was  de- 
cided under  statutes  which  so  deflhed  the 
word  "agent"  as  to  bring  ttae  person  order- 
ing the  improTementB  within  the  meaning  of 
that  term. 

And  it  has  been  held  that  the  tAct  that 
the  lease  requires  the  Improvement  to  be 
made  does  not  raider  the  lessee  a  "con- 
tracts" of  the  lessor.  20  Am.  ft  Eng.  Ency. 
of  Law  CM  Bd.)  p.  S20;  Blodk  t.  Murray,  12 
Mont  6^  81  Paa  SSd  So  that  we  are  con- 
strained to  bold  Out  tibe  mere  inclusion  in 
a  lease  of  a  covenant  to  Improve  and  repair 
does  notf  of  Itself,  make  the  lessee  the  "agent" 
of  the  lessor,  within  the  meaning  of  the 
mechanic's  Uen  statute  But^  in  order  to 
bind  the  interest  of  the  lessor,  the  improve- 
ment must  be  of  sneh  a  character  and  ex- 
tent, or  made  under  such  circumstances,  as 
to  show  that  the  improvemaitB  were  made, 
^ther  the  lessor  acting  through  the  lessee 
as  his  agent,  or  made  for  his  (ttie  lessor's) 
"immediate  use,  enjoyment  or  benefit" 

[I]  This  brings  us  down  to  the  facts  In  the 
case  as  to  the  character  of  the  improvements 
and  the  drcomstances  under  which  they  were 
made.  No  dealings  of  any  kind  are  shown 
on  the  part  of  Mrs.  Orear.  The  improve- 
ments consisted  In  repairing  a  three-story 
store  building  already  on  the  ground.  It  Is 
true  an  extension  of  or  addition  to  the  build- 
ing was  made;  but  there  Is  nothing  to  show 
what  part  of  the  materials  of  this  claim 
were  used  In  the  repairs,  nor  what  part  in 
the  extension.  Some  of  them  were  used  In 
changing  the  Interior  arrangements,  which 
presumably  were  for  the  convenience  of  the 
lessee  in  his  business.  The  record  does  not 
show  that  the  rents  were  increased  by  the 
chaiige,  or  that  the  value  of  the  freehold  has 
becu  enhanced  for  the  purpose  for  which  the 
lessor  was  using  the  property  prior  to  the 
time  of  the  lease.  No  declarations  of  law  or 
finding  of  facts  were  given  from  which  It 
can  be  determined  whether  the  improvement 
is  for  the  immediate  use  and  benefit  of  the 
freehold  interest  or  not  In  fact  It  would 
appear  that  such  benefit  will  not  accrue  nntU 
the  end  of  the  99  years,  and  the  lease  has 
96  years  to  run  yet  By  that  time  the  im- 
provements made  will  have  decayed.  There 
is  no  showing  that  the  Comet  Realty  Com- 
pany is  Insolvent  or  that  the  lease  Is  in 
any  danger  of  being  foreclosed.  The  Im- 
invvements  were  made  on  a  thre&etory  store 
building  on  Grand  avenue,  In  Kansas  City, 


and  cost  $5,000i  the  rent  is  $3,000  a  year,  and 
the  freehold  Interest  Is  subject  to  a  lease 
which  has  96  years  to  run.  There  Is  nothing 
to  show  that  there  Is  such  an  entire  change 
of  the  property  as  to  redound  to  the  imme- 
diate benefit  of  the  freehold.  The  trial  court 
must  have  thought  it  was  not  for  the  benefit 
of  Mrs.  Orear,  elnce  it  found  in  her  favor. 
There  Is  no  hint  or  claim  of  fraud  or  unfair 
dealing  between  the  lessor  and  lessee  here- 
in, or  of  lack  of  notice  to  the  materialman. 
In  order  to  reverse  this  case  and  direct  tJie 
freehold  interest  to  be  subject  to  the  lien,  we 
must  hold  that  simply  because  the  lease  con- 
tained a  clause  by  which  the  lessee  obligated 
Itself  to  make  certain  repairs  and  improve- 
ments, this  made  It  the  agent  of  the  lessor, 
so  as  to  bind  the  freehold  Interest  with  a 
mechanic's  Hen,  regardless  of  the  facts.  We 
are  unwilling  to  go  thus  far. 

[4]  We  do  not  wish  to  be  understood  as 
holding  that  a  lessor  can,  by  merely  pro- 
viding in  the  lease  against  liens,  set  aside 
the  mechanic's  li«a  law.'  We  make  no  such 
ruling.  Wherever  the  facts  show  that  the 
Improvements  are  really  for  the  present  ben- 
efit of  the  freehold  Interest  or  that  they 
are  made  under  such  circumstances  as  to  In- 
dicate that  the  lessor  is  really  having  the 
improvements  made,  or  that  he  has  constitat. 
ed  the  lessee  his  agent  to  mate  them,  or 
where,  by  reasra  of  fbe  terms  ct  Uie  lease, 
the  value  and  extent  of  the  Improvemoits, 
and  the  relative  length  ot  the  term.  It  can 
be  seen  that  the  Imiwovementa  snbstantilally 
increase  the  value  of  Oie  fre^old  Interest 
primarily,  and  not  merely  as  a  future,  tnd- 
dental  matter,  then  the  lien  against  the  les- 
sor's Interest  vrill  be  niAeld,  without  r^rd 
to  the  language  of  the  lease  concerning  liens. 
Upon  the  facts  in  the  case  befbre  ns,  how- 
ever, vre  are  not  able  to  say  that  these  con- 
diUons,  or  any  of  them,  exist,  and  we  there- 
fore follow  the  trial  court  and  affirm  the 
jn^moit   All  concur. 


WDINBDRGER  v.  INSUBANOB  CO.  OF 
NORTH  AMERICA 

(Kansas  City  Court  of  Appeals.  MIssonrL 
April  7,  1913.    Rehearing  De- 
died  May  6,  1913.) 

1.  evidekcb  <s  441*)— contbacts— mxboeb  ot 
Pbiob  and  Conteupobareous  Obal  Aqbbb- 

KENTS  IK  WbITTBN  PoLIOT. 

One  accepting  a  fire  policy  and  agreeing  to 
keep  bis  hooka  locked  in  a  fireproof  safe  at 
night  may  not  contradict  the  policy  by  a  prior 
oral  agreement  abrogating  the  iron-safe  clause. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  TUg.  18  1719,  1723-1763,  1766-1846, 
2030-2047;   Dec.  Dig.  |  441.*] 

2.  INSUBANCE        878*)  — PlBE  InBDBANOS  — 

FOBFEITCBE — WAIVBa. 

A  waiver  of  a  forfeiture  of  a  fire  policy 
may  not  rest  on  the  prior  knowledge  of  the 
agent  of  insurer,  inconsistent  with  the  policy ; 
but  where  an  agent  when  he  solicits  tire  m- 
snrance  and  delivers  a  policy,  Is  Informed  that 
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Intnred  has  no  iron  safe  and  will  not  procnre 
on^  and  will  not  keep  hla  books  away  from  the 
buildiot^,  and  accepts  a  premlnm  covering  the 
continning  risk,  and  takes  no  exception  to  the 
continued  violation  of  the  IronHMte  clause,  the 
provision  is  waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  {$  868-897 ;  Dec.  Dig.  S  87&*] 

8.  IirnTuiroB  (i  664*)  — Fm*  IirauuNCB— 

iBOn-SAn  OUITSI— WAIVES— Btidshcs. 
Where,  in  an  action  on  a  fire  policy  con- 
taining an  iroD-safe  clause,  insured  relied  on  a 
waiver  of  forfeiture  for  violation  of  the  clause, 
evidence  that  the  soliciting  agent  of  insurer 
was  informed,  prior  to  the  issuance  of  the  poli- 
cy, that  Insured  had  no  safe  and  did  not  Intend 
to  keep  one  was  admissible  in  connection  with 
other  evidence  that  insurer,  with  such  knowl- 
edge, accepted  and  retained  preminois  without 
objecting  to  the  fallnre  to  keep  a  safe. 

[Ed.  Note.— EVir  other  eases,  see  Tnmrance, 
Gent  Dig.  »  1S56,  lesfTlSsS;  1688;  Dee. 
Dig.  I  664.*r         •         •  ™» 

4.  WlTKBSSBB  (I  256*V— Pbivati  IfniORurDA 

—Vex  TO  Refbksb  Mkuobt. 

Where  the  books  of  insured  were  destroyed 
by  fire,  and  be  was  compelled  to  prove  the 
items  of  bis  loss  by  bis  manager,  who  immedi- 
ately after  the  fin  prepared  from  memory  an 
itemised  list  of  tht  goods  destroyed,  and  the 
manager  testified  to  the  accuracy  of  the  list, 
the  court,  In  an  action  on  the  policy,  properly 
permitted  him  to  use  it  to  re&esfa  lils  memory. 

[E7d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  874-«90:  Dec.  Dig.  S  25S.*] 

Appeal  from  Cbcuit  Gonr^  Glay  Ckmnty; 
Ftanda  H.  Trimble,  Judge. 

Action  by  L.  BC.  Weinberger  against  tbe  In- 
surance Gompaoy  of  Nortb  America.  From 
a  judgment  for  platntUt  defendant  a^eals. 
Affirmed. 

Fyke  &  Snider  and  SlmraU  ft  Slmrall,  all 
of  KansaB  City,  for  appellant  Sharp  & 
Sharp,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  This  Is  an  action  on  two 
policies  of  fire  Insurance  covering  a  general 
stock  of  merchandise  owned  by  plaintiff  and 
contained  in  a  general  store  operated  l>y  her 
in  the  town  of  Vlbbard.  The  stock  was  com- 
pletely destroyed  by  fire  during  the  currency 
of  the  policies,  one  of  which,  issued  April  26. 
1911,  was  for  $1,000,  and  tbe  other.  Issued 
January  8,  1912,  for  $600. 

Each  policy  contained  the  agreement  "that 
In  the  event  of  loss  or  damage  by  fire  to  the 
propert7  covered  by  this  policy,  this  company 
shall  not  be  liable  for  an  amount  greater 
than  three-fourths  of  the  actual  cash  market 
value  of  each  item  of  said  property,"  etc, 
and  further  provided: 

"(1)  That  the  insured  will  take  a  complete 
Itemized  Inventory  of  stock  on  hand  at  least 
once  In  each  calendar  year,  and  unless  Btfch 
Inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  poli- 
cy, the  same  shall  be  taken  in  detail  within 
thirty  days  thereof,  or  this  policy  shall  be 
then  null  and  Told,  and  on  donand  of  the 
Insured  the  unearned  premium  from  that 
date  Bhall  be  returned. 

"(2)  That  the  insured  shaU  keep  a  set  of 


books  whldi  shall  dearly  and  plainly  present 
a  complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments 
both  for  cash  and  credit,  from  the  date  of 
such  invoitory  and  during  tbe  continuance 
of  this  policy. 

"C3)  The  insured  will  keep  such  books  and 
Inventory  and  also  the  last  preceding  Inven- 
tory, if  such  has  been  taken,  securely  locked 
In  a  flr^roof  safe  at  night  and  at  all  times 
when  the  building  mentioned  la  the  policy  is 
not  actually  open  for  business,  or  falling  in 
tills,  tbe  insured  will  keep  such  books  and 
Inventories  in  some  place  not  exposed  to  a 
fire  which  would  destroy  the  aforesaid  build- 
ing ;  and  In  case  of  loss,  the  Insured  ^}eclfl- 
cally  warrants,  agrees  and  covenants  to  pro- 
duce sudi  books  and  inventories  for  the  In- 
spection of  this  company.". 

The  policy,  dated  April  26,  1012,  was  a  re- 
newal of  one  for  the  same  amount  Issued  a 
year  before.  Plaintiff  embarked  in  business 
In  Vlbbard  with  a  stock  of  goods  she  had 
purchased  of  a  merchant  In  a  nearby  town. 
Her  husband  was  her  agent  and  the  manager 
of  the  business,  and  he  Increased  the  stock 
from  time  to  time  by  additions  of  new  goods 
purchased  from  wholesale  merchants.  He 
conducted  the  business  some  time  without 
carrying  insurance  on  the  stock,  bnt  In  April, 
1911,  applied  to  defoidant's  agent  at  Elxcel- 
slor  Springs  for  a  policy  of  insurance.  In 
response  to  the  application  the  agent  In- 
spected the  Btodk,  the  market  value  of  which 
was  about  $1,700,  and  was  informed  by  the 
manager  that  plaintiff  intended  to  carry  in- 
surance to  the  amount  of  $1,500,  but  desired 
a  policy  for  only  $1,000  at  that  time,  and  that 
later  she  would  take  an  additional  policy 
for  $600.  Tbe  manager  testified:  "Mr.  Thom- 
as (defendant's  agent)  came  in  the  store  to 
Inspect  It  and  I  told  him  I  want  $1,500,  but 
didn't  fed  like  having  him  write  up  more 
than  $1,000;  that  I  couldn't  go  to  the  ex- 
pense of  paying  the  premium  th^,  so  I 
would  just  take  $1,000 ;  and  he  told  me  what 
the  rate  would  be,  after  goii^  and  talking  to 
a  gentleman  he  had  with  him,  and  then  he 
told  me  he  would  write  me  the  policy,  and 
then  asked  me  whether  I  had  an  Invt^ce  and 
kept  books,  and  I  told  him  all  the  books  I 
kept  was  a  cash  account  and  expoise;  I 
was  not  doing  any  credit  business,  and  my 
Inventory  had  been  taken  Just  a  few  days  pri- 
or ;  and  he  said  that  was  all  right  'Where 
do  yon  keep  your  books?*  I  showed  him  on 
the  counter.  I  had  a  little  place  where  I 
kept  my  books,  and  be  said,  'Where  do  yon 
keep  them  at  night?  and  I  told  him  I  took 
them  home  whenever  I  rode,  and  when  I 
walked  I  almost  Invariably  left  them  there. 
I  usually  drove  back  and  forth  most  of  the 
time.  I  told  him  I  thought  the  value  of  the 
stock  was  about  $1,700  at  that  tim&  He 
said  I  ought  to  have  a  safe  and  keep  these 
things  locked  up  In  case  of  fire,  and  I  told 
him  I  had  no  mfe,  and  after  tdllng  him  that 
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I  was  carrying  them  home  most  of  the  time 
he  says:  That  will  be  all  right;  not  likely, 
If  you  leave  them  here,  any  accident  would 
occur  at  the  time.'  He  didn't  see  the  books 
at  that  time ;  he  was  not  asked  to  Inspect  or 
look  at  tbem.  He  told  me  he  would  write  me 
the  Insurance;  that  he  would  write  a  policy 
for  $1,000;  and  that  whenever  I  got  ready 
for  the  further  $500  to  let  him  know,  and  he 
would  send  me  another  policy  for  the  addi- 
tional $SOa  When  I  got  ready  for  tbe  in- 
crease, I  sent  him  word,  and  he  came  oat 
and  brought  tbe  policy." 

[1]  Following  this  conversation  defendant 
issued  a  policy  to  plaintlfC,  dated  April  26, 
1911,  and  on  the  8th  day  of  January.  1912,  Is- 
sued an  additional  policy  for  $500.  Plaintiff 
paid  tbe  premiums  on  both  policies,  and  also 
the  premium  on  the  policy  issued  In  roiewal 
of  tbe  first  one.  These  premiums  were  accept- 
ed and  retained  by  defendant,  tbough  the 
agent,  who  countersigned  and  delivered  the 
poUdee,  had  knowledge  from  tbe  first  of  tbe 
fact  that  plaintiff  was  not  complying  with 
the  iron-safe  clause  and  intended  not  to  com- 
ply with  It  Q?he  agent  introduced  as  a  wit- 
ness by  defendant  denied  tbe  conversation 
relating  to  the  iron-safe  clause  and  stated 
tliat  he  bad  no  knowledge  of  the  violation  of 
that  condition  of  the  policy  prior  to  the  loss. 
It  is  conceded  that  plaintiff  did  not  perform 
that  condition,  and  tbe  principal  issue  pre- 
sented by  tbe  pleadings  aud  evidence  is 
whether  or  not  there  was  a  waiver  by  de- 
fendant of  its  ri^t  to  forf^t  the  policy  on 
the  ground  of  plalntUTs  nonobservance  ct 
the  Iroiteafe  clause.  Counsel  for  defendant 
aivue  that  the  court  erred  In  admitting,  over 
their  objection,  testimony  of  tbe  conversation 
relating  to  plaintiff's  int^tlon  to  keep  the 
books  In  the  store  at  night  on  certain  occa- 
sions. Since  this  conversation  occurred  be- 
fore tbe  issuance  of  the  first  policy,  we  agree 
wltb  defendant  that  it  can  be  ^ven  no  con- 
tractual effect  The  el^entary  rule  of  the 
law  of  contracts,  that  all  prior  and  contem- 
poraneous oral  agreements  between  the  par- 
ties become  merged  In  tbe  written  contract, 
applies  as  well  to  contracts  of  insurance  as 
to  other  classes  of  contracts.  In  accepting 
the  policy  plaintiff  agreed  to  keep  her  books 
securely  locked  In  a  fireproof  safe  at  night, 
or  to  keep  them  In  some  place  not  exposed 
to  a  fire  that  would  destroy  the  property  in- 
sured. This  agreement  was  In  tbe  nature  of 
a  warranty,  and  plaintiff  would  not  be  heard 
to  say  that  its  contractual  potency  was  de- 
stroyed by  a  prior  oral  agreement  We  do 
not  understand  that  she  is  attempting  to 
stand  on  such  ground.  She  concedes  that 
the  oral  agreement  cannot  be  accorded  tbe 
effect  of  abrogating  or  varying  the  terms  of 
the  policy;  but  her  position  Is  that  the  tes- 
timony Is  admissible  on  the  Issue  of  waiver, 
for  the  reason  that  It  tended  to  prove  that 
defendant,  when  it  received  and  retained  the 
premiums  paid  by  plaintiff  had  knowledge 
of  tbe  existence  of  tlie  gnraod  ot  forfUtnre, 


and  without  objection  or  warning  to  plaintiff 
continued  to  act  as  though  the  Insurance 
were  in  force  until  tbe  loss  occurred,  when, 
for  the  first  time  It  complained  of  plaintiff's 
breach  of  contract 

[2]  The  rule  Is  well  settled  that  "if  a  con- 
tract includes  prorlsions  which.  If  not  com- 
piled with,  involve  a  forfeiture,  and  the  par- 
ty, for  whose  benefit  tbe  provisions  were  in- 
serted, knowing  the  other  party  is  not  com- 
plying with  tbem,  makes  no  objection  and  ac- 
quiesces therein,  be  waives  the  forfeiture." 
Riley  V.  Insurance  Co.,  117  Mo.  App.  229,  92 
S.  W.  1147,  and  cases  dted.  Further,  we 
said  in  tbe  case  Just  cited:  "The  waiver 
cannot  rest  alone  on  the  agent's  prior  knowl- 
edge or  understanding  which  Is  Inconsistent 
with  the  writing  afterwards  made,  for  the 
contract  is  not  then  In  existence.  It  la  nec^ 
essary  that  there  be  subsequent  conduct 
which  is  inconsistent  with  an  intention  to 
Insist  on  the  forfeiture.  If  an  agent  for  an 
Insurance  company,  at  the  time  he  solldta 
tbe  Insurance  and  delivers  tbe  policy,  is  In- 
formed that  the  party  solicited  has  no  iron 
safe,  and  that  be  will  not  procure  one,  and 
will  not  keep  bis  books  away  from  the  store, 
yet  after  tbe  policy  Is  delivered,  accepts  of 
him  a  preonium  covering  the  continuing  risk, 
and  with  such  knowledge  takes  no  exception 
to  the  continued  violation  of  tiie  forfeiture 
provision,  and  takes  no  steps,  by  objection  or 
otherwise,  in  recognition  of  his  right  of  for* 
f eltnre,  he  will  be  deemed  to  Iiave  waived  it ; 
for  he  thereby,  causes  tbe  assured  to  believe 
the  forfeiture  will  not  be  Insisted  upon.  'If 
a  party  by  his  silence  directly  leads  another 
to  act  to  his  injury,  be  will  not  be  jwrmltted. 
after  the  injury  has  happened,  to  then  al- 
lege anything  to  the  contrary;  for  he,  who 
will  not  speak  when  be  should,  wlU  not  be 
allowed  to  speak  when  he  would.*  Pelklng- 
ton  V.  Insurance  Co.,  supra  [55  Mo.  172],  Ev- 
idence of  the  agent's  knowledge  prior  to  the 
time  of  tbe  execution  of  the  written  contract 
will  not  be  received  to  vary  or  alter  snch  con- 
tract; but,  on  tbe  subject  of  waiver  of  the 
contract.  It  can.  In  a  proper  case,  be  rightly 
admitted  to  connect  with  and  aid  In  the 
proof  that  he,  after  the  execution  of  the  con- 
tract, had  knowledge  tliat  tbe  asstured  was 
not  complyliv  wltb  tbe  forfdtare  provi- 
sions." 

[I]  We  reaffirm  that  statement  of  the  law 
and  hold  that  it  la  conclusive  of  the  question 
under  consideration.  The  evidence  was  prop- 
erly admitted  because  of  Its  bearing  on  the 
subject  of  a  waiver  of  the  contract  The 
Agent,  who  represented  defendant  in  the 
transaction,  was  Its  alter  ^o,  and  if  he 
knew  that  plaintiff  had  no  safe  in  the 
store  and  did  not  Intend  to  keep  one  there 
bis  knowledge  was  defendant's  knowledge, 
and  1^  with  such  knowledge,  defendant 
accepted  and  retained  tbe  premiums  with- 
out objection  to  the  course  of  plaintiff,  It 
would  be  most  unjust  to  allow  it  to  bring 
forth  Uw  appar«itly  abandmed  grmmd  of 
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forfeiture  at  a  defense  to  an  action  on  the 

policy. 

The  point  made  by  defendant  that  the  court 
erred  In  refusing  the  only  instruction  asked 
by  defendant  Is  sufficiently  answered  In  what 
we  have  said  on  the  subject  of  waiver.  The 
Instruction  is  not  In  line  with  the  view  of 
the  law  we  entertain,  and  was  properly  re- 
fused. 

[4]  Plaintiff's  books  were  destroyed  in  the 
fire,  and  she  was  compelled  to  prove  the  Items 
of  her  loss  by  her  manager  and  a  clerk,  who 
Immediately  after  the  Are  prepare^  from 
memory  an  itemized  list  of  the  goods  destroy- 
ed. The  manager  testified  to  the  accuracy  of 
the  statement,  and  we  think  the  court  did 
not  err  In  allowing  him  to  use  It,  while  he 
was  on  the  stand,  for  the  purpose  of  refresh- 
ing his  memory. 

The  court,  on  Its  own  motion,  gave  Instruc- 
tions that  fully  and  properly  covered  and 
defined  the  Issues  of  fact  Defendant  offers 
but  one  objection  to  these  InBtnictlons,  and 
it  obviously  is  not  well  founded.  The  cause 
was  tried  without  prejudicial  error^  and  the 
Judgment  is  affirmed. 

ELLISON,  P.  J.,  concurs.  TRIMBLB,  J.* 
not  sittinA  having  presided  at  the  triaL 


FLTMSLL  T.  MEADOWS. 
(Kansas  City  Court  of  Appeals.  MjuontL 
April  2U 

1.  Watbbs  Awn  Waikb  Coubbss      179*)  — 

CoNSTBUcnoir  —  Acixonb  —  SumciEncT 

OP  PBirnoN. 

The  action  was  for  damages  under  Rer^ 
St  1899,  §  8750,  providing  that  one  who  buUt 
any  dam  across  any  water  course  without  per- 
mission from  the  county  court  resulting  in  In- 
jury to  another  should  forfeit  to  tbe  Injured 
person  double  damages,  and  the  petition  alleged 
that  defendant  built  a  dam  across  a  water 
course  on  his  own  land,  causing  it  to  overflow 
on  plaintiffs  land,  and  that  the  said  dam  was 
built  without  auUiorit?  of  law,  and  contran 
to  statute  as  provided  in  Rev.  St  1899,  is 
8T2&-8T55,  and  further  alleged  that  tbe  dam 
was  built  without  authority  of  law,  and  was 
therefore  a  public  nuisance  under  the  law,  as 
declared  by  Rev.  St  1899,  $  8752,  and  that 
plalntifC  waa  damaged  in  a  certain  sum  and  by 
reason  of  section  8760,  Rev.  St  1899,  is  enti- 
tled to  recover  double  damages  for  his  injury. 
Held,  that  the  petition  is  insufficient  to  author- 
ize recovery  of  double  damages  under  the  atat- 
ate  for  not  alleging  tliat  the  dam  was  built 
without  first  obtaming  permission  from  the 
county  court 

FEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  244r-250.  K>&-259, 
263,  264;  Dec.  Dig.  |  179.*1 

2.  Pleading  (S  8*>— CoNCLtrsions. 

An  allegation  ttiat  a  dam  was  built  "with- 
out authority  of  law"  alleged  a  conclusion. 

{EA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  12-28%.  68;  Dec.  Dig.  I  a*] 

3.  Waters  and  Water  Coubses  3  179*)  — 
Dams—Actioi?  fob  Penalty. 

Rev.  St  1899,  S  8750,  providing  that  one 
who  builds  any  dam,  etc.,  across  a  water  course 


without  first  obtaining  permlBsIon  from  the 
county  court  resulting  in  injury  to  another  per- 
son, shall  forfeit  to  the  other  person  double 
damages,  is  penal,  requiring  one  relying  there- 
on to  bring  himself  clearly  within  its  terms. 

[Ed,  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  g|  244-250.  256-259, 
263,  264 ;  Dec.  Dig.  }  179.*] 

Appeal  from  Circuit  Court  Daviess  Coun- 
ty ;  Arch.  B.  Davis,  Judge. 

Action  by  John  Plymell  against  Joseph  T. 
Meadows.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

3(itm  C.  Leopard,  ot  Gallatin,  and  Wilsoa 
&  Wilson,  of  natte  City,  for  appellant 
Boyd  Dudley  and  J.  A.  Selt^,  both  of  Galla- 
tln,  for  respondent 

ELLISON,  J.  FlaintUrs  action  Is  based 
on  section  8750,  R.  S.  1889  (now  section  S477, 
R.  S.  1909),  whereby  be  sedu  to  reoover 
double  damages  for  obstructing  and  dam- 
ming a  certain  water  eouzw  in  Da^ess  coun- 
ty. Plaintiff  obtained  a  veidlct  for  Ha 
and  lie  son^t  to  have  It  donbled  the 
court  The  motion  to  that  ^tect  being  over- 
ruled and  Judgment  being  altered  for  him 
for  only  the  amount  of  the  verdict  he  ap> 
pealed  to  this  court 

It  appears  that  deftmdant  offoed  to  al- 
low Judgment  to  go  against  him  fOr  VISJM), 
and  that  the  offer  was  not  accepted.  Ttiere- 
fore,  unless  plaintiff  can  succeed  In  getting 
the  verdict  doubled,  be  will  be  mulcted  with 
the  costs.  The  determination  of  the  right 
of  the  trial  cojirt  to  do  this  will  decide  the 
case.  The  section  of  the  statute  above  re- 
ferred to  reads  as  follows;  "Any  person 
who  shall  build  or  heighten  any  dam,  or  any 
other  stoppage  or  obstruction  on  or  across 
any  water  course,  without  first  obtaining 
permission  from  the  court  of  the  proper 
county,  according  to  law,  and  shall  thereby 
work  any  Injury  to  any  other  person,  shall 
forfeit  to  the  party  injured  double  damage 
for  such  injury,  to  be  recovered  by  dvll 
action." 

[1,2]  Defendant  insists  that  the  petition 
Is  not  sulHcIeDt  to  bring  plalntlfTs  case  with- 
in the  statute,  and  that,  therefore,  the  trial 
court  was  right  In  refusing  double  damages. 
The  petition  sets  up  plalntifTs  ownership 
of  certain  lands,  and  that  defendant  owned 
a  certain  other  tract  adjoining  and  that  a 
certain  water  course  ran  through  these 
lands;  that  defendant  built  a  dam  across 
tbe  course  on  bis  land  causing  it  .to  over- 
fiow  onto  plalntifTs,  etc.  It  is  then  alleged 
"that  tbe  said  dam  or  dike  was  built  without 
authority  of  law  and  contrary  to  the  stat- 
utes of  the  state  of  Missouri  as  provided  In 
Statute  1899,  chapter  131."  Further  on  the 
petition  alleges  that  the  "dam  or  dike  was 
built  without  authority  of  law  as  above  set 
out  and  that  It  Is  therefore  a  public  nuis- 
ance under  tbe  law,  and  Is  so  declared  by 
section  8752,   R.   S.  1899."     Then,   at  the 
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close,  is  this:  "And  plalntiGT  says  that  he 
Is  damaged  in  all  Id  the  sum  of  $400,  and 
that  by  reason  of  the  provisions  of  section 
8750.  R,  S.  1899,  he  Is  entitled  to  recover 
double  damages  for  his  injury.  Wherefore 
be  asks  Judgment  against  the  defendant  for 
the  sum  of  eight  hundred  dollars  and  his 
costs."  It  will  be  observed  that  the  pe- 
tition does  not  allege  that  the  dam  was 
built  "without  llrst  obtaining  permission 
from  the  court  of  the  proper  county,  accord- 
ing to  law."  In  other  words,  it  does  not 
n^ative  permission  from  the  court,  which 
permission  determines  the  question  of  doable 
damages.  It  allegjes  a  conclusion  of  the 
pleader  that  it  was  bnllt  "without  authority 
of  Iftw,**  and  so  it  may  in  various  ways  have 
been  a  structure  not  authorized  by  the  law, 
and  yet  permission  of  the  court  may  have 
been  given  to  build  It  If  such  permission 
was  had,  there  cannot  be  double  damages. 

[3]  The  statute  is  penal,  and  It  is  uniform- 
ly held  that  such  t&cts  must  be  alleged  as 
will  bring  one's  case  clearly  within  Its 
terms.  Tills  finds  many  Illustrations.  Thus, 
in  tel^raph  cases  where  there  is  a  penalty 
for  nondelivery  of  telegrams,  and  In  Brad- 
shaw  v.  Telegraph  Co.,  150  Mo.  App.  711, 
131  S.  W.  812,  the  petition  allied  a  delivery 
of  the  message  to  the  defendant's  agent  at 
Springfield,  but  did  not  say*  at  his  office  In 
Springfield,  and  it  was  held  Insnfilclent 
to  sustain  a  Judgment  for  the  penalty. 

The  statute  allows  double  damages  for 
kiUlng  stock  by  railways,  occasioned  by  the 
failure  to  fence,  and  It  is  held  that  this  pro- 
vision of  the  statute  must  be  pleaded  to  au- 
thorize such  damages.  Luckle  v.  Railway 
Co.,  67  Mo.  245;  Sloan  v.  Railroad,  74  Mo. 
47;  Bates  v.  Railroad,  74  Mo.  GO;  Hudgens 
V.  Railway,  79  Mo.  418;  Ward  v.  Railroad, 
91  Mo.  168. 

So  the  statute  allows  a  penal^  for  fail- 
ing to  satisfy  a  mortgage  wlilch  has  been 
paid,  and  It  was  held  in  Kingston  t.  New- 
ell. 12S  Mo.  App.  889,  102  8.  W.  604,  that  to 
Inflict  the  penalty  it  was  necessary  to  bring 
the  party  cliargied  within  the  letter  of  Its 
terms,  citing  Snow  t.  Baas,  174  Mo.  14(^ 
170.  73  8.  W.  680. 

We  have  a  statute  ImposlnK  a  penalty  on 
railroads  carrying  passengers  of  $26  per 
day  for  ftdlli^  to  build  passenger  rooms  at 
points  of  Inteisection  with  another  toad.  A 
petition  (m  this  statute  ftUed  to  allege  that 
both  roads  at  an  Intersection  were  carriers 
of  passengws,  and  It  was  held  the  penalty 
conld  not  be  assessed.  State,  to  TTse,  etc.,  v. 
Wabash  By.  Co.,  83  Mo.  144. 

In  a  certain  class  of  trespasses  the  statute 
allowB  treble  damages  if  the  act  la  done  by 
a  person  "on  land  not  his  own" ;  and  of  a 
petition  founded  on  such  statute,  falliikg  to 
so  allege,  Wagner,  J.,  said:  "Xo  facts  are 
steted  which,  according  to  the  rules  of  gooA 
pleading,  bring  the  plaintiff's  case  within 


the  provisions  of  the  statute.  The  petition 
Is  sutQcIent  to  give  a  common-law  right  of 
action,  but  Is  not  good  under  the  statute." 
Hewitt  V.  Harvey,  48  Mo.  368.  In  Pitt  v. 
Daniel,  82  Mo.  App.  168,  Smith,  P.  J.,  speak- 
ing for  this  court,  said:  "No  case  has  been 
found  in  this  state  wherein  a  recovery  of 
a  penalty  has  been  permitted  under  this  or 
any  similar  statute  where  the  petition  did 
not  state  the  necessary  facte  to  bring  the 
case  within  the  statute,  or  where  it  stated 
an  action  at  common  law  and  referred  only 
generally  to  the  statute  in  the  prayer  there- 
of. In  actions  on  statutes  so  highly  penal 
as  this,  it  seems  to  us  that  the  plaintiff  in 
his  petition  should  state  the  facte  bringing 
his  case  within  the  stetnte  and  not  content 
himself  with  the  mere  statement  of  a  com- 
mon-law trespass  and  a  bare  reference  gen- 
erally to  the  statute.  For  these  reasons  we 
think  the  petition  was  insufficient  to  Justify 
the  court  In  trebling  the  amount  of  the 
general  verdict  found  by  the  Jury."  To  the 
same  effect  Is  CBannon  v.  Railway  Co.,  106 
Mo.  App.  316,  80  S.  W.  321,  where  the  peti- 
tion averred  the  trespasses  were  committed 
"contrary  to  the  form  of  the  statute,"  and 
treble  damages  were  asked,  yet  it  was  held 
that  the  petition  falling  to  negative  "the  ex- 
onerating situations  of  the  statute"  was  in- 
sufficient In  Kneale  v.  Price,  21  Mo.  App. 
295,  tbe  petition  attempted  to  state  a  statu- 
tory cause  of  action  for  double  damages  for 
failure  to  maintain  a  partition  fence,  and 
notwithstanding  there  was  a  prayer  for 
double  damages  "as  provided  In  section  5661, 
R.  S.  1879,"  we  held  a  case  was  not  stated 
for  such  damages. 

In  view  of  the  foregoing,  we  must  hold 
plaintiCT's  petition  did  not  Justify  a  judg- 
ment for  double  damages,  and  the  Judgment 
for  single  damages  will  therefore  be  af- 
firmed.  All  concur. 


CITY  LIGHT,  POWER,  lOE  &  STORAGE 
CO.  V.  ST.  MARY'S  MACH.  CO. 

(EanSBB  City  Court  of  Appeals.  Missonri. 
April  7,  1013.    Rehearing  Denied 
May  6,  1918.) 

1.  CONTBACTS  (I  <^*>-^OHT  TO  RSBOinD— 

Election. 

One  who  with  knowledge  of  the  facts  un- 
equivocally does  any  act  which  implies  an  in- 
tention to  abide  by  a  contract,  cannot  sobse* 
quently  diBaffirm  tbe  contract  and  sue  at  law. 
on  a  reBclssion,  or  in  equity  for  one. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1181-1183 ;  Dec.  Dig.  {  362.*] 

2.  Election  of  Remedies  (S  3*)— AmBMAUOB 
OF  CoNTBACT— Action  fob  Rescission. 

One  who  sues  for  damages  for  breach  of 
contract  may  not  thereafter  maintain  on  action 
to  rescind  It 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  SS  8,  4 ;  Dec.  Dig.  |  3.*] 

3.  PLBADINO  (S  248*)— AlIKNDlCBHT— GHAira- 
ING  Cause  of  Action. 

A  petition  in  an  action  by  a  buyer  wfaicb 
alleges  the  terms  of  contract  of  sale  d  an  en- 
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sine,  the  failure  of  the  enxine  to  come  ap  to 
the  reqairementi,  and  which  aven  that  it  was 
worthless  for  the  parpose  for  irtiich  it  was  pur- 
chased, that  the  eeller  was  notified,  that  the 
buyer  did  all  that  it  was  required  to  do  in  en- 
deavoring to  make  the  engine  work,  and  which 
prays  for  a  judgment  for  the  price  paid  and 
damages,  and  for  the  return  of  tlie  notes  given 
for  the  unpaid  price,  .may  be  construed  to  state 
a  cause  ot  action  on  rescission,  notwithstand- 
ing the  demand  for  damages  for  the  breach,  and 
an  amendment  striking  out  the  demand  for  dam- 
ages, and  inserting  an  allegation  that  the  buyer 
has  rescinded  the  contract  and  has  offered  to 
return  the  engine.  Is  properly  allowed  as  against 
the  objection  that  it  changes  the  cause  of  ac- 
tion from  one  for  damagei  for  breach  to  one 
on  rescission. 

[Ed.  Note.— For  other  case*,  see  Pleading, 
Cent  Dig.  H  686,  687,  68&-706.  709;  Dec.  Dig. 
S  248.  •] 

4.  Fleadino  a  420*)— Amendubittb— Axxow- 

AHCB— ObJECTIO  N8— WAI  VEE. 

A  defendant  who,  though  objecting  to  an 
amendment  to  the  petition  and  ssTing  an  excep- 
tion, filed  no  motion  to  strike  it  out,  but  at- 
tempted to  meet  it  by  offering  evidence,  and 
otherwise  participating  in  the  trial,  thereby 
abandoned  his  ri^t  to  object  to  its  allowance. 

[Ed.  Note.— For  otfaw  cases,  see  Pleading, 
Cent  Dig.  H  1408-1412;  Dae.  Dig.  I  420.*] 

K.  Sales  (|  801*>— BEUXDm  or  BxmB— Bz- 
scission—TiicE— Bbcotbbt  of  Price. 

Where  a  buyer  delayed  an  offer  to  return 
the  chattel  not  coming  up  to  the  contract  to 
afford  iba  seller  a  reasonable  opportunity  as 
provided  by  the  contract  to  rectify  the  defects 
therein,  and  the  buyer  on  the  day  it  became 
certain  that  the  chattel  could  not  be  made  to 
work  notified  the  seller  to  take  it  back,  the  de- 
lay did  not  prevent  a  recovery  back  of  the  price 
pud  and  of  the  notes  given  for  the  unpaid  price. 

[Ed.  Nots^BVir  other  cases,  see  Sales,  OenL 
Dig.  H  1110-1127;  Dec.  Dig.  I  381.*] 

6.  Saub  (H  392*)— Beubdies  or  Buteb— Bs- 
covEBT  or  Pbice— Tendeb  of  Goods. 

Where  a  seller  of  an  engine  paid  the  freight 
and  installed  It,  and  there  could  be  no  Inspec- 
tion hefore  its  installatiou,  the  buyer  on  the  en- 
gine falling  to  come  up  to  the  contract  was  not 
required  to  return  U  to  the  seller  at  his  place 
of  business  to  make  a  tender  there  to  recover 
back  the  price  paid  and  the  notes  given  for  the 
unpaid  pncew 

[Ed.  Note,— For  other  cases,  see  Sales,  Oat 
Dig.  il  112S-11S1;  I>ec  Dig.  I  S92.*] 

Appeal  tKom  Olrcuit  Court,  Jackson  Ooun- 
ty;  Jas.  A.  Ontbrle^  Jwigo. 

Action  b7  the  Gltgr*  Llgh^  Powor,  Ice  & 
Storage  Company  against  tbe  St  Mary's  Ma- 
chine Company.  From  a  jodgment  for  plaln- 
tlir,  defendant  appeals.  Afllrmed. 

New  &  KranthofT,  Maurice  H.  Winger,  and 
P.  E.  Beeder.  all  of  Kansas  City,  for  appel- 
lant B.  S.  Bennett,  of  Lee's  Summit,  and 
Gbarles  B.  Pence,  of  Kansas  City,  for  re- 
qwndent. 

TBIMBLEI,  J.  To  make  this  opinion  rea- 
sonably clear,  It  Is  necessary  to  set  out  the 
facts  before  stating  the  nature  of  the  case 
or  discussing  tbe  qnestlona  involved. 

On  May  26,  1911,  tbe  plaintiff,  engaged  in 
supplying  electric  light  and  power  to  the  in- 
habitants of  the  tovra  of  Lee's  Summit  en- 
tered into  a  written  contract  with  defendant 


for  the  purchase  of  a  gasoline  engine  to  use 
in  plalntUTs  power  plant  at  hours  when  Its 
larger  stoim  engine  was  not  needed.  By 
the  terms  of  the  contract  tbe  eiglne  was  to 
develop  SO  brake  horse  power,  to  have  a 
speed  of  225  revolutions  per  minute,  to  run 
smoothly,  and  when  operating  a  Westing- 
honse  direct  current  generator  defendant 
guaranteed  it  would  make  a  good  commer- 
cial light,  and  not  vary  In  Its  speed  more 
than  2  per  cent  when  Its  load  was  ln<^eas- 
ed  from  a  H  to  a  full  load,  and  at  full  load 
would  consume  only  i/ioi  gallon  of  naphtha 
per  horse  power  hour.  Defendant  also  war- 
ranted the  engine  for  a  period  of  12  months 
after  the  same  was  first  started,  and  that 
It  would  run  smoothly  and  develop  the  ac- 
tual horse  power  for  which  It  was  sold.  Any 
defect  in  material  or  workmanship  of  said 
engine  discovered  within  12  months  after 
^iglne  first  started  was  to  be  made  good  by 
defendant  upon  written  nottee  imm^^^fiiyiy 
following  such  dlscovory. 

Tbe  price  of  the  engine  was  fl,600,  de- 
fendant paying  the  freight  to  Lee's  Snmmit 
Of  this  purchase  price  $fiO  cash  was  to  be 
paid  down  with  the  contract,  $100  and  tbe 
freight  upon  arrival  at  Lee's  Summit,  and 
the  balance  in  25  equal  notes,  one  payable 
each  month,  commencing  30  days  after  en- 
gine's arrival,  land  drawing  7  per  cent  In- 
terest Tbe  ownership  and  legal  title  to 
said  engine  were  to  remain  in  defendant, 
and  not  to  vest  in  port^aser  until  tbe  pay- 
ment in  fall  of  tbe  purchase  price  of  tbe 
engine  should  be  made,  defendant  In  no  man- 
ner releasing  Its  title  to  tbe  engine  or  any 
part  of  Its  patent  monopoly  respecting  same 
until  all  of  such  Indebtedness  had  been  ful- 
ly paid  In  cash.  And,  upon  default  in  tbe 
payment  of  any  one  of  said  notes  when  It 
became  due,  then  all  became  due,  and  de- 
fendant had  the  tight  to  retake  said  engine 
into  its  possession.  Tbe  contract  also  provid- 
ed that  the  defendant  would  furnish  a  com- 
petent man  to  Install  tbe  engine. 

Tbe  engine  arrived  about  Jnly  1,  1911,  and 
was  Installed  In  plaintUTs  power  bouse  by 
defendant's  erecting  engineer,  Mr.  Goodrich. 
However,  a.ttex  installing,  Goodrich  did  not 
get  the  engine  to  develop  50  borse  power,  nor 
would  It  run  smoothly;  but  be  assured 
plaintiff  that  It  would  do  so  as  soon  as  the 
new  wore  off.  as  all  machinery  worked  a 
little  bard  when  new.  Plaintiff  then  at- 
tempted to  run  tbe  engine,  but  It  would  not 
carry  the  load  required ;  it  would  make  225 
revolutions  per  minute  with  no  load  on,  but, 
as  soon  as  a  load  was  put  on,  tbe  engine 
would  slow  up,  and  It  never  at  any  time 
developed  more  than  35  of  the  50  horse  pow- 
er required,  oftentimes  not  over  18  to  20 
horse  power,  and  would  use  from  a  third 
more  to  double  tbe  amount  of  naphtha  sped- 
fled.  It  was  further  shown  that  up  to  IS 
or  20  horse  power  the  engine  would  make 
a  good  light;  but,  when  tbe  number  of  lights 
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went  on  nqolrlng  a  greater  horse  power, 
tbe  enslne  would  "die  down,"  causing  the 
llgbts  to  fluctuate  and  grow  dim,  too  dim  for 
practical  use.  As  soon  as  plaintiff  ascertain- 
ed this,  it  wrote  several  letters  to  defendant, 
and  got  a  mutual  friend,  Mr.  Benedict,  who 
was  known  to  defendant,  to  write  also,  notify- 
ing defendant  that  the  engine  was  not  up  to 
the  requirements.  In  reply  to  this  letter  the 
defendant  wrote  tbey  would  send  Mr.  Good- 
rich, their  erecting  engineer,  back  there  In 
a  few  days.  Thereupon  plaintiff  waited  for 
Goodrich  to  come,  but  as  he  did  not  come, 
and  nothing  more  was  heard  from  the  com- 
pany, the  plaintiff  September  26,  1911,  wrote 
defendant  that  it  wanted  Its  money  back  and 
the  engine  taken  out  Thereupon,  on  Oc- 
tober 21,  1911,  defendant  wired  plaintiff  that 
their  "man  will  be  at  your  plant  Friday." 
Prior  to  this  plq^tiff  had  also  sent  defend- 
ant a  telegram  saying  it  would  pay  no  more 
monflily  notes  until  engine  was  made  full 
rating.  On  or  about  October  24,  1911,  the 
defendant's  man,  Mr.  Lorts,  came  and  did 
all  he  could  to  make  the  engine  work,  but 
foiled,  and  gaTe  up  the  attempt,  and  so  no- 
tified the  defendant  by  wire,  October  27th. 
He  also  wrote  the  company  a  letter  detail- 
ing the  situation,  and  suggesting  that  they 
give  plaintiff  in  exchange  another  engine. 
Immediately  after  Lortz's  follnre  to  make 
the  engine  work  the  plaintiff,  on  October 
28tli,  wrote  defendant  to  that  effect,  stating 
the  failure  of  the  engine  to  come  up  to  spec- 
ifications, and  concluding  as  follows:  "We 
expect  this  to  confirm  the  letter  of  cancella- 
tion of  your  contract.  This  engine  must  be 
mored  and  moved  at  once.  If  you  people 
want  to  send  a  man  to  dissemble  the  engine, 
please  wire  us  at  once.  Hoping  that  you  will 
take  immediate  action  on  this  at  once,  we 
remain.  Tours  very  truly.  City  Light.  Pow- 
er, Ice  and  Storage,  per  C.  M.  Banks."  Re- 
ceiving no  response  to  his  letter,  plaintiff  on 
November  8,  1911,  began  this  suit  Slxteoi 
days  later  a  stipulation  was  entered  Into  be- 
tween the  parties  "that  the  gasoline  engine, 
referred  to  and  mentioned  in  the  plaintiff's 
petition,  herein  be  dismantled  and  shipped 
batiE  to  the  factory  of  the  defendant  at  the 
expense  of  defendant  and  that  such  action 
shall  not,  In  any  way,  prejudice  or  affect 
the  rights  of  the  parties  hereto  In  the  trial 
of  said  cause  on  Its  merits,"  and  the  engine 
was  shipped  back  to, defendant  in  accord- 
ance therewith.  It  was  shown  that  ^308.15 
was  paid  on  the  engine  before  It  was  known 
It  would  not  work. 

As  originally  filed,  the  petition  alleged  the 
corporate  existence  of  both  parties,  the  mak- 
ing of  the  contract  and  Its  terms,  the  failure 
of  the  engine  to  come  up  to  requirements, 
and  that  It  was  worthless  for  the  purpose 
for  which  it  was  purchased.  It  was  also 
allied  that  defendant  was  duly  notified; 
that  plaintiff  did  all  that  was  required  of  it 
to  do  In  the  ^deavor  to  make  said  engine 
work;  that  plaintiff  had  paid  f308.1&  on  the 


purchase  price  before  it  knew  the  oiglne 
would  not  work;  that  it  had  executed  the 
other  unpaid  notes ;  and  that  It  was  entitled 
to  recover  back  the  ¥308.15  paid  on  tbe  en- 
gine and  the  other  notes.  Another  para- 
graph stated  that  plaintiff  had  been  damaged 
In  the  sum  of  fSOO  by  reason  of  the  failure 
of  the  engine  to  work.  The  petition  conclud- 
ed with  a  prayer  for  judgment  In  the  sum  of 
$808.15,  for  the  retom  ot  said  notes,  and  for 
costs. 

As  the  defendant  was  an  Ohio  corporation 
with  no  office  In  Missouri,  the  salt  was 
brought  by  attachment,  and  the  writ  was 
levied  on  the  engine  as  the  proper^  of  de- 
fendant On  Novembw  10, 1911,  the  defend- 
ant entered  its  voluntary  appearance,  and, 
as  the  suit  was  without  bond,  tbe  attachment 
was  dissolved.  Thereiip<m  the  defmdant  Hi- 
ed Its  answer  and  a  counterclaim  asking 
Judgmoit  on  the  notes  it  held  against  plain- 
tiff. After  the  testimony  was  In,  plaintiff 
was  granted  leave  to,  and  did,  amend  Its 
petition  by  interlineation,  striking  out  of  the 
petition  and  prayer  all  reference  to  special 
damages,  and  inserting  an  allegatton  that 
plaintiff  had  rescinded  the  contract  and  of- 
fered to  retom  the  engine.  Tbe  defendant 
objected  to  this  amendment  on  tbe  ground 
that  It  changed  the  suit  from  one  for  Ham' 
ages  for  a  breach  of  contract  to  one  based 
on  a  rescinded  contract  The  further  reason 
was  urged  that  plaintiff  did  not  rescind  with- 
in a  reasonable  time,  and  no  tender  of  the 
engine  had  been  shown.  Thereupon  the 
court  announced  that  the  objection  would  be 
overruled,  in  view  of  the  statement  of  plain- 
tiff's counsel  that  It  was  prepared  to  make 
proof  of  the  offer  to  return  the  engine  be- 
fore the  commencement  of  the  suit  And  the 
court  further  announced  to  defradant's  coun- 
sel that:  "If  you  desire  a  continuance  by 
reason  of  the  amendm^t  of  this  petition, 
which  will  admit  proof  of  a  rescission  of  the 
contract  and  an  offer  to  return  the  goods,  to 
some  future  time  in  order  to  prepare  to  meet 
that  Issue,  the  court  will  grant  It"  There- 
upon defendant  saved  an  exception,  but  did 
not  avail  Itself  of  the  court's  offer  to  con- 
tinue the  case.  Nor  did  defendant  file  any 
motion  to  strike  out  the  amended  petition. 
On  the  contrary,  after  the  amendment  had 
been  made,  the  defendant  requested  tbe 
court  to  Instruct  the  Jury  that  under  the 
pleadings  and  evidence,  tbe  Jury  should  find 
for  tbe  defendant  on  both  tbe  petition  and 
cormterclalm.  This  the  court  refused  to  do, 
and  defendant  excepted.  Thereupon  tbe  let- 
ter of  October  28tb,  tbe  concluding  portion  of 
which  Is  hereinabove  quoted,  was  introduced 
In  evidence  by  plaintiff.  The  defendant  mov- 
ed to  strike  out  the  letter  because  the  offer 
to  return  the  engine  vras  not  made  in  a  rea- 
sonable time.  This  was  overruled.  Defendant 
then  offered  in  evidence  a  letter  of  plaintiff's 
dated  July  26,  1911,  saying  that  Goodrich 
had  that  day  erected  and  started  the  engine. 
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and  that  It  was  rnnnlng  BaUsCactorily.  It 
iben  offered  the  unpaid  notee  ln  .eTldence» 
each  of  which  showed  on  its  face  that  it  was 
given  fat  the  purchase  price  of  the  engine, 
and  contained  stlpnlaUons  that  the  title  to 
the  engine  should  remain  in  defendant  nntU 
note  was  fully  paid.  Defendant  then  offered 
In  eridence  the  stipulation  hereinabove  re- 
ferred to  under  which  the  engine  had  been 
returned  to  defendant 

Both  sides  having  rested,  defendant  asked 
three  instructions,  the  first  of  which  directed 
the  Jury  to  find  for  defendant  on  the  petition 
and  the  counterclaim,  the  second  directed  a 
verdict  for  defendant  on  the  petition,  and 
the  third  directed  a  verdict  for  defendant  on 
the  counterclaim  for  $1,242,  with  Interest 
from  July  1,  1911,  at  7  per  cent  interest 
All  three  of  these  were  refused.  Thereupon 
the  Jury  were  instructed,  and  the  respective 
arguments  were  made,  after  which  the  Jury 
returned  a  verdict  for  plaintiff  on  its  petition 
for  $308.15,  the  amount  paid  by  plaintiff  on 
the  engine,  and  for  plaintiff  on  defendant's 
counterclaim. 

[1 , 2]  Defendant's  appeal  Is  based  on  two 
grounds,  namely:  (1)  That  the  amendment 
was  not  allowable  and  the  court  erred  In  per- 
mitting It;  (2)  that  under  the  evidence  de- 
fendant, and  not  plaintiff,  was  entitled  to  re- 
cover. Undoubtedly  It  is  settled  law  that 
where  a  party,  with  full  Itnowledge  of  the 
fads,  has,  distinctly  and  unequivocally,  done 
any  act  which  implies  an  Intention  to  abide 
by  the  contract  he  cannot  subsequently  dis- 
affirm the  contract  and  sue  either  at  law  on 
a  rescission  or  in  equity  for  one.  9  Cyc.  43G ; 
Taylor  v.  Short,  107  Mo.  384,  17  S.  W.  970; 
Harms  V.  Wolf,  114  Mo.  App.  387,  89  S.  W. 
1037.  And  it  is  also  true  that  where  one 
brings  a  suit  for  damages  for  the  breach  of  a 
contract  he  cannot  thereafter  bring  another 
to  rescind  it  This  Is  so  because  the  two 
suits  are  In  their  very  nature  Inconsistent 
one  being  founded  on  the  affirmance  and  the 
other  on  the  disaffirmance  of  the  same  con- 
tract Conniban  v.  Thompson,  111  Mass.  loc. 
cit  272 ;  Stuart  v.  Hayden,  72  Fed.  412, 18  C. 
a  A.  618;  Id.,  169  U.  S.  16,  18  Sup.  Ct  274, 
42  L.  Ed.  639;  Davis  v.  Schmidt,  126  Wis. 
461,  106  N.  W.  119.  110  Am.  St.  Rep.  938. 

[3]  B-ut  we  do  not  regard  the  original  peti- 
tion in  this  case  as  a  decisive  act  showing  an 
intention  on  the  part  of  plaintiff  to  affirm 
the  contract  On  the  contrary,  the  auc- 
tions of  the  petition  and  the  acts  of  the  plain- 
tiff clearly  show  that  it  was  at  all  times  in- 
sisting upon  disaffirming  the  contract  In 
other  words,  the  original  petition,  taken  bj 
its  four  comers,  was  an  InarUstlc  and  de- 
fective attempt  to  rescind  the  contract  or  to 
have  it  rescinded.  It  contained  an  allega- 
tion in  reference  to  special  damages  it  Is 
true;  but,  in  view  of  all  the  othi^  auc- 
tions of  the  petition  and  the  evldoit  pur- 
pose of  the  idalntlff  not  to  stand  on  the 
contract,   this   was   nothing   more  than 


mere  extraneous  matter  which  conld  be 
strlck^  out  leaving  it  a  defective  petition  on 
a  rescinded  contract^  which  would  be  cured 
by  the  Insertion  of  the  allegation  of  tender. 
It  win  not  do  to  say  that  mer^  because  the 
-original  petition  would  have  supported  a 
suit  for  damages  therefore  plalntlfl  la  pre- 
cluded from  a  suit  on  rescission.  Because 
It  will  not  have  this  effect  unless  It  decisive- 
ly shows  an  Intention  on  the  part  of  plaln- 
tlfl to  affirm  the  contract  In  Sanger  v. 
Wood,  8  Johns.  Ch.  (N.  Y.)  422,  it  Is  said: 
"Any  decisive  act  of  the  party,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines 
bis  election  in  the  case  of  conflicting  and  in- 
consistent remedies."  And  in  Connilian  v. 
Thompson,  111  Mass.  272,  It  Is  said:  "Any 
decisive  act  of  affirmance  or  disaffirmance  If 
done  with  knowledge  of  the  facts,  deter- 
mines the  legal  rights  of  the  parties,  once  for 
all.  The  Institution  of  a  suit  is  such  a  de- 
cisive act;  and  If  its  maintenance  necessarily 
Involves  an  election  to  affirm  or  disaffirm  a 
voidable  contract  or  sale,  or  to  rescind  one, 
it  Is  generally  held  to  be  a  conclusive  waiver 
of  inconsistent  rights,  and  thus  to  defeat 
any  action  subsequently  brought  thereon." 

The  reason  why  the  Institution  of  a  suit 
for  damages  for  breach  of  a  contract  will 
defeat  a  subsequent  suit  to  rescind  is  be- 
cause the  first  suit  Is  a  decisive  act  on  the 
part  of  the  plaintiff  showing  an  intention  to 
affirm  which  he  cannot  afterward  recalL  But 
that  is  not  the  case  with  regard  to  the  filing 
of  the  original  petition  in  this  suit  All  the 
other  allegations  of  the  petition,  and  the 
evidence  off^ed  In  support  of  it  show  that 
plaintiff  was  not  affirming  the  contract  but 
was  disaffirming  it  The  attachment  was 
levied  on  the  engine  as  the  property  of  de- 
fendant Plaintiff's  evidence,  before  the 
amendment  showed  that  the  engine  was 
worthless  for  the  purpose  for  which  it  was 
bought  and  that  defendant  knew  this  pur- 
pose, that  plaintiff  wanted  defmdant  to  take 
the  engine  back  and  was  seeking  to  recover 
the  money  it  had  paid  on  It  and  the  remain- 
ing notes  for  the  purchase  price,  and  that  It 
bad  notified  defendant  It  would  not  pay  the 
notes  under  the  contract  When  asked  wlutt 
special  damages  plaintiff  had  suffered,  the 
reply  w^  that  no  account  was  kept  of  that 
but  if  an  estimate  were  to  be  made,  it  would 
perhaps  amount  to  $40.  So  that  instead  of 
there  being  a  decisive  act  showing  an  Inten- 
tion to  affirm,  the  whole  trend  of  the  peti- 
tion and  of  the  evidence  waa  to  dlsafllrm  the 
contract  And  the  original  and  amended  pe- 
titions do  not  show  Inconsistent  positions 
taken  by  the  plalntlfl  with  reference  to  its 
treatment  of  the  contract  Unless  thety  do 
show  this,  the  mere  fact  that  an  eztraDeoaa 
allegatton  concerning  special  damages  was 
erroneoudy  Inserted  in  the  petition  onght 
not  to  preclude  or  bar  the  plalntlfl  f^om  Ifs 
suit  on  the  resdaslon,  The  bar  In  such  case 
is  not  based  on  a  mle  of  pleading,  but  on  the 
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principle  of  law  tbat  after  one.  with  full 
knowledge  of  the  facta,  has  de&iltely  cboaen 
to  atand  on  a  contract  In  affirmance  of  it,  he 
cannot  thereafter  abandon  his  choice  and 
maintain  a  anlt  baaed  on  a  dlaafllrmance 
thereof. 

[4]  And,  nnless  plaintiffs  right  to  recover 
is  defeated  by  the  above  principle  of  law,  the 
propriety  of  the  amendment  cannot  now  be 
snccessfnlly  attacked  by  the  d^endant  Be- 
canse,  although  it  objected  to  the  amend- 
ment and  saved  an  exception,  yet  defendant 
filed  no  motion  to  strike  oat  the  amended  pe- 
tition, nor  did  It  stand  on  any  such  motion 
or  objection,  but  attempted  to  meet  the 
amended  i>etitlon  by  offering  evidence  and 
otherwise  participating  In  the  trial  after  the 
amendment  By  such  action  defendant 
abandoned  Its  right  to  object  Grymes  v. 
Mill  Co.,  lU  Mo.  App.  358,  loc  clt  362,  85 
S.  W.  946,  and  cases  dted;  Jones  v.  Trac- 
tion Co.,  137  Mo.  App.  408,  loc  dt  412,  118 
S.  W.  675.  So  that  it  as  a  matter  of  strict 
technical  pleading,  tha«  waa  a  deturture  by 
reason  of  the  amendment,  tUB  la  no  ground 
for  reversal. 

[6]  The  defendant  also  contends  that  plain- 
tiff is  not  entitled  to  recover  because  It 
did  not  offer  to  return  the  engine  within  a 
reasonable  time.  The  evidence,  however, 
shows  that  plaintiff  was  Induced  to  try  the 
engine  for  a  while  by  the  representations  of 
defendant  In  fact,  the  contract  required 
that  the  plaintiff  should  give  notice  of  any 
defects  in  the  engine  and  afford  defendant 
a  reasonable  opportunity  to  rectify  them. 
Plaintiff  was  required  to  do  this  before  It 
conld  rli^tfully  offer  to  return  the  engine. 
Whatever  delay  there  was,  was  caused  by 
defendant  promising  to  send  a  man  to  fix  the 
engine,  and  then  not  sending  him  promptly. 
The  day  it  became  certain  that  the  engine 
could  not  be  made  to  work  plaintiff  notified 
defendant  tbat  it  must  take  it  back.  It  had 
long  before  this  written  defendant  the  en- 
gine would  not  work  and  that  plaintiff  can- 
celed the  contract  It  had  alao  noUfled  de- 
fmdant  that  it  would  pay  no  notes  because 
the  engine  would  not  work.  By  the  con- 
tract, as  well  as  by  def^dant^  promlaea, 
plaintiff  was  juatlfled  In  giving  defendant 
time  to  make  good  its  engine.  The  engine  was 
not  used  in  plaintUTs  bnslneBB  aftor  It  tailed 
to  work.  Under  these  drcomstances  the  re* 
scission  was  made  promptly. 

[I]  Neither  can  it  be  said  that  plainttff'a 
teaOgx  of  the  engine  was  insufBdent  De- 
fendant paid  the  freight  to  Iioe's  Summit 
It  alao  installed  the  engine  in  place.  Whai 
plaintiff  notified  them  of  Its  intentlim  to  re- 
turn the  oiglne,  it  requested  defendant;  If 
they  wanted  to  attend  to  the  taking  down  of 
the  engine  themselTes,  to  send  a  man  for 
tbat  purpose.  It  was  absolutely  necessary 
Sat  the  engine  to  be  installed  before  it  could 
be  inspected  and  before  it  could  be  known 


that  It  would  work.  Hence  plahitiff  was 
not  required  to  return  the  engine  to  St 
Mary's,  Ohio,  and  make  the  tender  there. 
i?hares  t.  Lumber  Co.,  118  Mo.  App.  555,  &1 
S.  W.  580. 
The  Judgment  is  affirmed.  All  concur. 


HABMON  T.  STUXVESANT  INS.  CO.  OF 
NEW  YORK. 

(Kansas  City  Court  of  Appeals.  Missouri. 
April  7,  1913.    Rehearing  Denied 
May  6,  1913.) 

1.  INSUBAKCS  (I  670*}— ADJUffniXNT  OF  Loss 
—Appointment  of  AprBAXSBBB. 

Where  an  insnrance  adjuster  named  an  ap* 
praiser  and  afterwards  appointed  another  ap- 
praiser, without  notifying  insured  of  the  change, 
even  when  informed  of  the  appointment  of  an 
appraiser  by  insured,  the  party  first  appointed 
by  the  adjuster  remained  a  duly  quallned  ap- 
praiser. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1426;  Dec  Dig.  |  570.*] 

2.  iNaoBANCB  ({  S72*)->-ADmaTifXNT  or  Lobs 

— NOTICB— ABHITB&TION  AND  APPBAiaAL. 

Where  a  policy  providing  for  appraisal  of 
a  fire  loss  required  no  notice  of  the  time  and 
place  of  the  appraisal,  and  each  appraiser  knew 
the  time  and  place,  and  attended,  and  the  prop- 
erty was  not  in  such  condition  as  to  require  the 
presene3  of  the  parties,  there  was  no  necessity 
for  notice  to  them,  unloM  the  appraisers  requir- 
ed their  attendance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1422,  1423,  1427,  1429 ;  Dec  Dig. 
5  572.'] 

3.  EVXDKHCB  ({  118*)— VaLUS  OF  PBOPKBTT— 

SiNou  Sale. 

In  an  action  on  a  policy,  where  the  insurer 
refused  to  pay  the  loss  as  appraised,  claiming 
that  the  appraisal  was  fraudulent  evidence  as 
to  what  the  insated  had  paid  for  the  property 
was  inadmissible,  since  a  ringle  sale  of  pn^wr- 
ty  is  Dot  a  good  criterion  of  its  value. 

[Ed.  Note.— For  other  caae^  see  Evidence, 
Cent  Dig.  1$  2S9-296;  DecT^g.  I  118.*] 

4.  INBUBAHCB  676*)— Adjustiient  of  Loss 
-Waives  of  Rioht  to  Object. 

Where  an  Insurer  repeatedly  demanded  an 
appraisal  as  provided  by  the  policy,  and  such 
appraisal  was  had,  it  could  not  atter  refusing 
to  pay  the  appraised  loss  and  obliging  the  In- 
sured to  sae,  contend  that  as  the  loss  was  total 
there  was,  in  view  of  the  valued  policy  statute, 
no  ground  upon  which  to  base  an  appraisal,  and 
that  it  was  therefore  void. 

[Ed.  Note^For  other  eases,  see  Insnrance, 
Cent  Dig.  ||  1436-1438;  Dec  Dig.  |  670.*] 

5.  Appeal  ako  Ebbob  (S  1068*)— Habuless 
Erbob— Instbdctions. 

Error,  if  any,  in  an  Instrnctfon  that  a  fire 
policy  was  a  valued  policy,  conclusiTely  fixing 
the  amount  of  insurance  as  the  amount  of  the 
loss,  was  iiarmless,  where  the  sound  value  of 
the  property  was  appraised  at  more  than  the 
Insnnuice,  and  the  loss  was  found  to  be  totaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  4225-^228,  4230;  Dec  Dig. 
i  1068.*] 

6.  Inbubanoe  (t  662*)— Action  on  Pouct— 
Evidence— Daicages  Stated  ik  Pboof  of 
Loss.  '  ■ 

Where  the  insurer  refused  Uf  accept  proofs 
of  loss,  in  which  tiie  claim  of  insured  was  stat- 
ed to  be  a  sum  less  than  the  amount  of  the  in- 
surance, such  proofs  were  inadmissible  la  an 


Tuff  othsr  rssi  sni  simi  tnpln  and  ssotlon  NDMBMB  In  Dm.  Dig.  *  Am.  Dig.  Ksy-No.  Serlss  *  Rsp'r  IndUM 

Digitized  by 


Googl 


88 


156  SOUTH  WE  STBBN  AEPOBTEB 


(Ma 


action  on  tbe  policy,  lince  Inenred  was  no  lonf- 
er  concluded  hy  his  estimate  therein. 

[Ed.  Note. — For  other  casea,  tee  Insurance, 
Cent  Dig.  fl  ie97,  1698,  1700-1706;  Dec.  mg. 
I  662.*] 

7.  Evidence  ^  ISS*)  —  Bebuttal  —  Siwiub 

Evidence  of  Advebse  Pabtt. 

Where  the  inanrer  had  examined  its  ad- 
juster OS  to  a  fire  warden's  condemnation  of  the 
standing  walls  of  a  building  after  a  fire  and 
his  refusal  of  a  permit  to  rectHistruct  to  tlioM 
walls,  tbe  insurer  could  not  object  to  rebuttal 
evidence  as  to  such  matters. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  if  446-4S8;  Dea  Dig.  i  1S6.*] 

a  iNfiUBANOE  (S  670*)— Action  on  Pouot— 
Waiver— A1.LOWANCE  of  Attoenet'b  Fee. 
Under  Kev.  St  1000,  S  7068,  provldinf  that 
U,  in  any  action  against  an  insurer  to  recover 
a  loss,  it  appears  that  tbe  insurer  vezatlously 
refnsed  to  pay  such  loss,  the  court  or  jury  may 
allow  additional  damages,  not  exceeding  10  per 
cent  on  the  loss,  and  a  reasonable  attorney's 
fee,  it  is  not  necessary  that  both  tlie  penalty 
and  the  attorney's  fee  be  inflicted;  and  where 
the  insurer's  vexatious  delay  was  an  issue  a 
finding  for  an  attorney's  fee,  without  wpressly 
finding  vexations  delay,  was  «  finding  of  v«z»- 
tious  delay. 

[Ed.  Note.— For  other  cases,  mb  Inauranee, 
Cent  Dig.  H  1785-1787;  Dee.  IMg.  |  670.*] 

Aiveal  from  drcvlt  Court,  PettU  Oonntyi 
H.  B.  Shaln,  Judge 

Action  by  Omoe  ^nwHi  against  the  Stny- 
vesant  Insaranee  Company  of  New  Tork. 
Jodgment  for  plaintUE,  and  defendant  ap- 
peals. Afllrmed. 

Sebree,  Conrad  &  WendorfT,  of  Eansaa 
City,  for  appellant  G.  W.  Bamett,  of  Se- 
dalia,  and  Bruce  Bamettt  of  Kansas  City, 
for  respondent 

ELLISON,  P.  J.  Plaintift  was  the  owner 
of  a  two-story  brick  building  In  Wichita, 
Kan.,  and  on  tbe  22d  of  August,  1011,  she 
obtained  from  defendant  a  policy  of  fire  In- 
surance Insuring  the  property  In  tbe  sum  of 
$6,000  for  a  period  of  five  years.  The  build- 
ing burned  on  tbe  28tb  of  October,  1011.  On 
defendant's  refusal  to  pay  the  loss,  she 
brought  this  action  for  tbe  face  of  tbe  pol- 
icy, together  with  the  statutory  10  per  cent 
penalty  and  attorney's  fees.  She  recovered 
judgment  for  the  full  amount  and  Interest, 
together  with  an  attorney's  fee. 

The  policy  provided  that  If,  In  case  of  fire, 
the  parties  could  not  agree  on  the  amount 
of  tbe  loss  an  appraisal  should  be  had  by 
each  party  appointing  an  appraiser  and  tbey 
selecting  a  third  as  an  umpire,  and  that 
"tbe  award  In  writing  of  any  two  shall  de- 
termine the  amount  of  such  loss."  This 
part  of  the  policy  was  brought  Into  opera- 
tion by  tbe  failure  of  the  plaintiff  and  de- 
fendant to  agree,  and  defendant,  through  its 
adjuster,  making  a  demand  for  an  appraisal. 
This  demand  was  made  In  writing  on  the  2d 
of  November,  1011,  wherein  was  also  named 
one  W.  C.  Martinson  as  its  appraiser.  It 
seems  that  plaintiff  not  then  having  counsel, 
and  not  realizing  tbe  necessity  for  giving  at- 


tention to  d^endantfs  request,  ^d  not  an- 
swer It,  when,  nearly  10  weeks  thereafter, 
defendant,  on  the  IStb  of  January,  1912,  by 
letter  from  tbe  adjuster,  renewed  its  demand 
for  an  appraiser,  inclosing  an  agreement 
for  submission  to  appraisers,  asking  plain- 
tiff to  name  her  ai^ralser,  sign  the  agree* 
ment,  and  return  to  blm.  In  this  lett^  no 
change  ot  defendant's  appraiser  named  in 
the  first  letter  is  stated.  Plaintiff  then  em- 
ployed counsel,  and  on  tbe  23d  of  January, 
1912,  selected  one  D.  R,  Alexander  as  her 
appraiser  and  notified  the  adjuster  of  her 
selection  by  tetter,  in  which  she  stated  that 
she  "had  requested  him  to  act  with  tbe  ap- 
praiser named  by  yourself  (MartiLnson)  In 
estimating  the  amount  of  said  loss." 

It  seems  that  Martinson  lived  in  Wichita, 
and  that  Alexander,  who  lived  In  this  state, 
left  Kansas  City  for  that  place  on  the  nigbt  of 
tbe  day  of  his  apiK^tment  by  plaintiff.  He  ar- 
rived there  next  'nKnnlng,  when  he  called  on 
Martinson.  They  proceeded  to  the  perform- 
ance of  tluAr  duties,  first  by  appolntliv  one 
Williams,  who  lived  In  Wichita,  as  umpire. 
They  then  went  to  the  scena  <tf  the  fire  and 
b^n  on  an  estimate  of  the  loss.  Ther  Ss- 
ured,  measured,  and  dlscoMed,  but  were  not 
able  to  agree.  PlaintUTs  amtraisw  and  the 
umidre  fonnd  the  "soond  value"  ot  the  build- 
ing to  be  $7,000,  and  that  it  was  a  total  loss. 
Defoi^nt^B  appraiser  was  of  the  opinion  it 
was  not  a  total  loss,  and  that  it  could  be 
repaired  for  a  sum  not  exceeding  $2,600.  In 
this  sitnatlou  an  appraisal  was  made  by  the 
two  appraisers  at  $6,000,  which,  as  has  been 
stated,  was  the  amount  ct  the  lnBuranc& 

[i]  Defradant  attadu  the  binding  force  ot 
the  award  for  certain  irregularities.  It  In- 
rists  the  appointment  of  apEValsars  was  not 
proper.  It  appears  that  after  the  adjuster 
named  Biartinson  in  his  letter  of  November 
2d,  he  afterwards  appointed  another  man. 
But  he  did  not  notify  i^ainOfl  of  the  change, 
and  In  his  second  letter  of  January  15th 
gave  no  Intimation  of  it  Plaintiff  there- 
fore quite  naturally  supposed  tbe  original 
appointment  stood,  especially  In  view  of  the 
fact  that  when  she  notified  blm  of  tbe  ap- 
pointment of  her  appraiser  be  said  nothing 
of  a  change  in  his.  In  these  circumstances 
Martinson  remained  an  appraiser  duly  quali- 
fied to  enter  upon  an  appraisement  in  tbe 
manner  directed  by  the  policy. 

Defendant  also  objects  to  plaintiff's  Bele<^ 
tion  of  Alexander  as  ber  appraiser.  But  no 
suggestion  made  In  that  respect  of  his  friend- 
ship for  plaintiff  In  tbe  least  disqualified 
blm.  Indeed,  the  e^dence  In  plaintiff's  be- 
half (which  we  must  accept  as  true)  shows 
that  defendant's  adjuster  stated  he  had  no 
objection  to  him. 

[2]  Defendant  complains  that  It  was  not 
notified  of  a  time  and  place  of  appraisal. 
No  notice  was  required  by  the  policy.  Each 
appraiser  knew  tbe  time  and  place,  and  at- 
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tended.  The  proper^  was  not  In  sncb  ccoi- 
ditlon  as  to  require  tiie  presence  of  the  par- 
ties, and  unlesa  tlie  appraisers  found  need 
of  tbem  there  was  no  necessity  for  siTlng 
tbem  notice.  Paint  Oo.  t.  Insurance  Compa- 
ny, 106  UO.  App.  80,  40,  146  S.  W.  78;  Nor- 
ton T.  Oale^  96  HL  633,  86  Am.  Bep.  173; 
Tlncent  t.  Insurance  Ga,  120  Iowa,  272,  278, 
94  N.  W.  468;  Townsend  t.  Greenwich  Ins. 
Co.,  86  App^  Dir.  82S,  8S  N.  Z.  Supp.  900, 
911;  Am.  Steei  Co.  t.  Insonmce  Ca,  187 
TM.  780,  109  G.  a  A.  478.  While  the  courts 
meak  of  tliese  proceedings  as  an  arbitration 
and  award,  there  is  an  essential  difference 
between  an  arbitration  j)xoper,  condsttng  of 
the  bearinc  <a  a  case  between  contestins 
parties,  involTlng  the  hearing  of  testimony 
and  an  award  thereon,  and  a  mere  appraisal 
of  the  valne  of  what  is  lost  by  one  for  which 
Uie  ottier  is  to  pay.  In  the  former  the  con- 
testins parties  should  have  notice  of  the 
time  and  place  of  tiial  (TUCany  t.  Cktffey,  142 
Mo.  App.  210;  126  &  W.  1178):  In  the  lat- 
ter it  is  not  expected  or  required. 

Banning  through  defendant's  axgoment. 
ih«re  Is  a  soggertion  of  fraud  or  unfairness 
in  the  selection  of  idaintUTs  appraiser  and 
the  umpire,  but  nothing  substantial  Is  shown. 
So  the  same  remark  may  be  made  as  to  the 
apKsalsal  its^  and  the  qnallfleations  of 
the  api^alsm.  In  this  connection  it  is  pref- 
er to  remark  that  In  all  of  defendant's  sng- 
gestifms  as  to  the  value  at  the  ^operty  and 
the  alleged  improper  bias  txt  the  majority 
of  the  appraisers  it  has  (dosed  its  eyes  to  the 
&ct  tluLt  It  put  an  insurable  value  of  tOW. 
the  amount  ot  the  vpraiaal,  and  fixed  its 
premium  on  that  basis. 

The  real  trouble  between  the  parties  Is  In 
the  amount  of  the  apimdsal;  and  the  dif- 
ference in  that  respect  has  arisen  over  the 
condition  of  the  building,  or  what  remained 
of  it,  after  the  flre.  Allowing  that  the  stand- 
ing walls  were  sound  and  secure,  the  estl-. 
mate  Insisted  up<m  by  defendant  of  $2,600 
for  reinstataoent  of  the  bulUUng  to  Its  fir- 
mer condition  would  probably  be  Just  But 
the  majority  of  the  anpralsers  found  the 
walls  to  be  bulged  and  cracked,  so  tliat  they 
considered  them  unsafe,  and  the  building 
inspector  of  the  dt^  of  Wcbita  thougfbt  th^ 
should  be  oondraoned.  We  think  the  effort 
'to  show  this  condition  to  be  unfounded,  and 
consequently  to  show  the  an^raisers  were 
lilased  and  unfslr,  has  fslled. 

[t]  There  are  a  number  of  spedflc  objec- 
tions made  to  the  rolli^  of  the  court  at 
the  trial.  One  Is  that  on  .the  question  of 
fraud  In  the  appraisal  def^idant's  offer  to 
show  what  plalntltt  paid  for  the  house  was 
refused.  A  single  sale  of  property  is  not 
a  good  criterion  of  Its  talne.  Another  is 
that  the  policy  required  the  "Bonnd  Tslue" 
of  the  property  to  be  found  by  the  appraisers 
and  that  they,  notwithstanding  they  certified 
that  tfaey  bad  found  it,  did  not  In  fact  do  so, 
at  least  did  not  do  so  In  a  proper  manner. 
The  evidence  for  plaintiff  does  not  bear  out 


this  obJectiaL  We  think  it  properly  ascw- 
tained,  and  find  that  defendant  had  that 
question  submitted  to  the  Jury  in  its  Instruc- 
tion Na  4. 

[4]  It  is  suggested  that  as  the  loss  was 
total  there  was  no  ground,  in  view  of  our 
valued  poU<7  statute,  upon  which  to  base 
an  appraisal,  and  it  was  therefore  void. 
But  defmdant  fails  to  consider  ite  own  posl- 
tlOD  in  regard  to  this  point  It  repeatedly 
demanded  the  appraisal  and  (accepting  eW- 
denoe  in  plaintiff's  behalf  as  true)  went 
through  with  it  to  the  end.  It  certainly  can- 
not now,  after  plaintiff's  compliance  with  its 
demand  and  trouble  and  expense  in  the  mat- 
ter, be  allowed  to  overturn  Its  own  work. 

[6]  In  this  connection,  If  we  concede  that 
error  was  committed  In  giving  plaintiff's  In- 
struction No.  8,  where  the  Jury  are  told  that 
the  policy  Is  a  valued  policy,  and  that  it  con- 
clusively fixed  the  amount  of  Insurance  as 
the  amount  of  the  damages  or  loss,  no  pos- 
sible harm  could  have  resulted  to  defend- 
ant, since  the  sound  value  of  the  pn^terty 
was  found  to  be  more  than  the  Insnranoe^ 
and  the  loss  was  found  to  be  total. 

[I]  It  an;>ears  that  plaintiff  had  made  what 
is  termed  "proof  of  loss,"  in  which  her  claim 
of  damage  was  stated  to  be  a  sum  which 
was  less  than  the  amount  of  the  insurance. 
These  proofs  were  offered  in  evidence,  and 
were  refused  by  the  court  We  do  not  think 
they  were  proper  evidence.  Defradant  itself 
had  refused  to  accept  them,  and  demanded 
an  appraisement  In  these  circumstances 
plaintiff  was  no  longer  concluded  by  her  first 
estimate.  It  would  be  manifestly  wrong  to 
permit  an  Insurance  company  to  refuse  to 
agree  with  an  assured  on  the  question  of 
loss  and  to  d^nand  an  arbitration,  and  th^, 
on  account  of  adverse  results,  go  back  to  the 
assured's  estiniate.  Nor  do  we  think  the 
differoice  betvraen  the  loss  stated  In  the 
prooft  and  the  amount  awarded  was  suffi- 
cient to  have  any  weight  on  the  qnestlcai  of 
fraudulent  conduct  in  the  appraisers. 

[I]  The  record  discloses  that  evidence  tn 
rd>uttal  was  heard  in  plaintiff's  behalf  of 
what  the  flre  warden  of  Wichita  had  said 
in  condemning  tiie  standing  walls  of  the 
building  after  the  flre,  and  that  he  refused 
a  po-mit  to  reconstruct  the  building  to  those 
wallSL  This  was  objected  to  1^  defendant  on 
the  ground  of  hearsay,  and  the  obJectl<»i 
overruled.  It  ii  enough  to  say  of  this  ob- 
jection that  defudant  had  gone  over  the 
same  ground  with  ito  adjuster  when  he  was 
on  the  witness  stand.  Defendant's  brief 
suggests  that  its  offense,  if  offense  it  be,  was 
not  objected  to  by  plaintiff.  We  think  the 
point  not  well  made. 

[t]  Finally,  It  Is  insisted  that  error  was 
committed  In  permitting  the  verdict  to  stand 
as  to  the  attorney's  fee.  The  objection  is 
based  on  the  ground  that,  since  the  jury 
did  not  assess  a  penalty  against  defendant 
for  vexations  refusal  to  pay  the  1ms,  an  at- 
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toiney'8  fee  cotdd  not  be-  allowed.  The  stat- 
ute (section  7068,  B.  S.  1909)  reads  as  fol- 
lows :  **In  any  action  against  any  Insnrance 
company  to  recover  the  amount  of  any  loss 
under  a  policy  of  fire,  life,  marine  or  other 
Inanrance,  if  It  appear  from  the  evidence 
that  sndi  company  has  vezatlously  refused 
to  pay  such  loss,  the  court  or  jury  may,  in 
addition  to  the  amount  thereof  and  Interest, 
allow  the  plaintiff  damages  not  «ceedli^ 
ten  per  cent  on  the  amount  of  the  loss  and 
a  reasonable  attorney's  fee;  and  the  court 
shall  enter  Judgment  for  the  aggregate  sum 
found  in  the  verdict"  It  Is  true  that  an 
attorney's  fee  cannot  be  allowed  against  a 
defendant  Insurance  company,  unless  there 
has  been  a  vexations  refusal  to  pay  the  loss, 
and  the  Jury  were  so  directed  in  the  Instruc- 
tions; but  it  does  not  follow  tliat  the  jury 
were  compelled  to  assess  the  penalty.  The 
statute  is  that  they  "may"  assess  a  penalty 
"and"  an  attorney's  fee.  The  statute  is  in 
the  nature  of  a  penalty,  and  It  Is  not  essen- 
tial that  the  full  punishment  be  inflicted. 
It  is  true  that  vexatious  delay  was  an  Issue, 
and  that  the  verdict  should  find  on  the  is- 
sues. But,  under  the  instructions,  when  the 
jury  found  for  an  attorney's  fee  it  was  a 
finding  of  vexatious  delay.  If  a  penalty  had 
also  been  assessed,  the  verdict  need  not  have 
stated  In  words  that  vexatious  delay  was 
found.  The  mere  assessment  of  a  sum  as  a 
penalty  would  have  sufficed;  and  so  with 
the  attorney's  fee. 

The  sharp  contest  of  the  case  at  the  trial 
has  made  a  record  with  many  points  of  ob- 
jection. We  cannot  well  make  specific  men- 
tion of  all  of  tbem.  We  have,  however,  given 
all  due  consideration,  and  have  concluded 
that  no  error  was  committed  materially  af- 
fecting the  merits  of  the  controversy,  and 
that  the  Judgment  was  for  the  right  party. 

It  is  therefore  affirmed.  AU  concur. 


McGUNB  V.  HOUSTON  at  al. 
(Kansas  City  Court  of  Appeal*.  Ulssouri. 
AprU  21.  IBIS.) 

1.  TuAL  Q  202*)— iHsnBDCTzoire  —  Appuoa.- 

BILITT  TO  EVIOBNCB. 

Submitting  to  the  jury.  In  an  action  i^alnst 
brokers  for  danut^ea  for  not  ezecating  an  order 
to  sell,  the  question  whether  an  order  wai  one 
to  sell  160  snares,  when  the  proof  was  that  It 
was  to  sell  200  shares,  CO  more  than  the  prin- 
cipal had,  and  when  there  was  no  proof  that 
this  was  such  an  order  as  he  had  any  right  to 
make,  it  involving  the  necessity  of  their  advanc- 
ing  more  money  to  blm,  which  they  were  re- 
peatedly declining  to  do,  and  when,  if  any  cua- 
tom  by  which  the  extra  fiO  shares  could  be  bor- 
rowed was  shown,  it  was  not  shown  to  be  ap- 
plicable to  the  state  of  facts  existing  between 
the  parties,  was  error. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  605,  696-612 ;  Dec.  Dig.  }  262.*i 

2.  CouPKOUiSE  AND  SnruuxHT  (|  C*)— Ao- 
cEPTANCs  or  CneoK. 

A  chM^  sent  a  prindpal  by  his  brokers  as 
the  balance  due  on  the  account  between  than 


not  being  sent  in  a  way  to  indicate  It  was 
offered  in  settlement  of  any  damages  accruing  to 
him  because  of  their  failure  to  obey  an  order  Co 
sell,  his  accepting  and  caslilng  it  u  not  conclu- 
sive of  such  a  settlement. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Gent  Dig.  H  10-16;  Dec.  Dig. 
§  5.*1 

Appeal  from  Circuit  Court  Jadcaon  Ooun- 
ty;  T.  J.  Seehorn,  Judgow 

Action  by  W.  H.  McCune  against  W.  B. 
Houston  and  another.  From  an  ordw  mm- 
talnlng  detendantis'  motion  for  a  new  trial, 
plaintiff  ai^ieala.  AfflrmedL 

Klmbrough  Stone  and  Bowersock,  Hall  ft 
Hook,  all  of  Kansas  City,  tor  appellant 
lAthrop,  Morrow,  Fox  ft  Moore,  of  Kansas 

Oltj,  for  respondents. 

TBIUBIiB,  J.  Defendants  are  stockbro- 
kers doing  business  In  Kansas  City.  Plaintiff 
had  placed  orders  with  them  for  the  pur- 
cliase  and  sale  of  stocks  prior  to  tlie  Ume 
involved  herein,  and  understood  the  course 
of  dealing  and  the  respective  rights  of  each. 
About  August  6,  1907,  he  had  become  the 
owner  of  ISO  shares  of  Amalgamated  Cop- 
per stock  purchased  for  him  by  defendants. 
At  this  time  and  thereafter  plalnCUE  owed 
them  something  over  $10,000,  a  part  of 
which  was  for  the  purchase  price  of  the 
stock  bought  for  lilm,  and  which  eto<^  de- 
fendants held  as  collateral  security  for  plain- 
titrs  Indebtedness.  On  September  29,  190S, 
defendants  notified  plaintiff  by  letter  tliat 
they  were  unwilling  to  extend  or  carry  the 
loan  any  longer.  October  3,  1008,  platnUfl 
by  letter  ordered  defendants  to  "kindly  al- 
ter my  open  order  to  sell  200  AmaL  Copper 
at  85  and  buy  100  at  75,"  and  requested  a 
reply  by  letter,  as  he  would  be  out  of  the 
(Aty  except  on  specified  days  of  the  weelc 
On  the  same  day  plaintiff  wrote  defendants 
asking  them  to  let  his  note  run  for  a  while, 
as  he  would  be  in  a  better  shape  to  meet  it 
shortly.  Defendants  did  not  reply  to  the 
letter  ordering  a  sale  of  200  Amalgamated 
Copper  at  85,  but  did  answer  the  other  let- 
ter saying  his  note  was  past  due  and  that 
they  had  carried  him  through  a  bad  market 
depression  and  that  his  account  would  ex> 
haust  at  T2%.  That  is,  if  the  market  jvlce 
went  down,  the  lowest  price  at  which  it 
could  be  sold  and  realize  enough  to  pay 
plaintltTs  Indebtedness  would  be  729^.  They 
also  notlfled  plaintiff  In  said  letter  that  they 
did  not  care  to  risk  their  capital  to  protect 
bis  account  and  that  when  the  stock  reached 
the  above  figure  they  would  have  to  sell  to 
pay  his  indebtedness.  Plaintiff  did  nothing 
in  regard  to  taking  care  of  his  indebtedness 
although  repeatedly  requested  to  do  so.  And 
on  December  2,  1908,  defendants  wrote  jHaln- 
tiff  again  assuring  him  they  could  not  carry 
his  ISO  shares  beyond  the  funds  in  hand  and 
ttiat  they  had  placed  a  stop  loss  order  on 
tbem  at  73^.  This  meant  that  If  the  mar- 
ket went  to  as  low.  a  figure  they  would  be 
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compelled  to  sell  In  order  to  iffotect  them- 
selves. Prior  to  this,  Amalgamated  Copper 
had  been  going  up,  and  on  November  8,  1908, 
plaintiff  wired  defendants  to  sell  his  150 
shares  at  88.50,  but  the  marlcet  never  went 
that  hlg^  Again  on  January  2,  1900,  plain- 
tiff wrote  not  to  sell  the  stock  for  less  than 
85%,  bnt  after  this  was  written,  the  stock 
never  reached  this  figure.  When  It  began  to 
decline,  defendants  on  Jannary  80,  1909,  sold 
the  atock  at  73%,  the  highest  market  rate 
obtainable,  and  applied  the  proceeds  to  the 
payment  of  plaintiff's  Indebtedness  and  re- 
mitted the  balance  to  plaintiff.  To  this 
plaintiff  replied  February  8,  1009,  saying  he 
could  not  accept  their  action  In  selling  his 
stock  as  Siial  and  that  he  was  preparing  to 
proceed  against  them  based  on  their  promiae 
of  jyrotcction  and  their  failure  to  do  so  and 
their  failure  io  execute  one  of  hit  telling 
order*. 

The  salt  la  for  damages  sustained  by  rea- 
son of  the  failure  of  defendants  to  sell  the 
stock  at  ^S5  aa  ordered  by  plaintiff.  The 
petition  alleges  that  the  150  shares  of  stock 
were  |n  defendant's  possession  with  Instruc- 
tions to  sell  same  whenever  plaintiff  should 
order  the  same  sold  and  that  defendants 
agreed  for  a  wnsideratlon  to  sell  same.  It 
further  alleges  that  when  said  stock  reached 
9^  plaintiff  ordered  them  to  sell  it,  but  de- 
fendants failed  to  do  so,  and  afterwards 
without  authority  sold  said  stock  at  ¥73%. 
The  damage  asked  is  the  difference  between 
the  amount  which  would  be  realized  from  a 
sale  at  ^85  and  that  received  from  a  sale 
at  973%.  The  defense  was  that  no  order 
to  sell  the  150  shares  at  $85  was  ever  given. 
An  order  to  sell  200  shares  at  $85  was  given, 
bnt  this  was  50  shares  more  than  plaintiff 
had.  There  was  some  attempt  to  show  that 
there  was  a  custom  by  which,  when  an  or- 
der was  received  to  sell  more  than  a  cus- 
tomer had,  the  excess  shares  were  in  some 
way  "borrowed"  and  the  sale  made  according 
to  the  order.  Whether  evidence  of  this  cus- 
tom was  admissible  or  not  under  the  plead- 
ings, there  was  no  showing  that  such  a  cus- 
tom applied  to  a  situation  here  disclosed, 
where  the  brokers  were  declining  to  buy 
more  for  the  customer  and  were  urging  the 
latter  to  take  care  of  his  indebtedness,  and 
assuring  him  they  could  no  longer  carry  the 
indebtedness  but  would  have  to  sell  If  the 
stock  reached  a  certain  figure  in  Its  descent 
This  figure  was  on  January  18,  1909,  placed 
at  73%  good  until  the  close  of  business  Jan- 
uary 30,  1909.  At  the  close  of  the  testimony 
defendants  demurred  and  this  was  overrul- 
ed. But  one  instruction  was  given.  That 
was  in  behalf  of  plaintiff,  and  reads  as  fol- 
lows: "The  court  instructs  the  Jury  that 
If  you  believe  from  the  greater  weight  of  the 
credible  testimony  that  the  plaintiff  was  the 
owner  of  150  shares  of  Amalgamated  Copper 
stock  in  October,  1908,  and  the  defendants 
were  the  agents  for  a  consideration  to  sell 
same^  thai  If  you  further  find  from  the  evi- 


dence that  the  plaintiff,  ordered  tb»  defend- 
ants in  October,  1908»  to  sell  the  stock  at 
$85  per  shard,  and  tf  yon  further  find  that 
such  or&er  was  to  sell  150  shares  of  stock, 
and  defendants  failed  to  execute  the  same 
and  could  have  executed  the  same  at  said 
price,  and  afterwards  defendants  sold  said 
stock  In  Jannary,  1909,  at  73%  per  share 
without  the  waiver  of  the  previous  order  on 
the  part  of  the  plaintiff  and  without  the 
authority  of  the  plaintiff,  then  your  verdict 
will  be  for  the  plaintiff  unless  you  believe 
from  the  greater  weight  of  the  credible  testi- 
mony that  the  defendants  offered  the  sum  of 
$24.92  in  full  settlement  of  all  claims  and 
plaintiff  accepted  it  as  such,  and  you  may  as 
sess  his  damages  at  the  difference  betweei 
what  the  plaintiff  would  have  received  hau 
the  stock  sold  at  $85  per  share  and  what  ht 
did  receive  when  it  sold  at  $73%."  Thejur^ 
returned  a  verdict  for  plaintiff,  and  a  motloL 
for  new  trial  was  sustained  because  of  er- 
ror in  giving  said  instruction.  From  this  or 
der  plaintiff  appeals. 

[1]  The  court  did  right  In  granting  a  new 
trial.  It  is  not  necessary  for  us  to  specify 
all  the  alleged  errors  that  may  have  beeu 
committed  in  giving  said  Instruction.  If  it 
contains  one  error,  that  is  sufficient  to  Justi- 
fy the  court's  action  In  granting  a  new  trial. 

To  our  minds  the  most  apparent  MTor  is 
in  submitting  to  the  Jury  the  question  wheth- 
er the  order  of  October  S,  1908,  was  an  or- 
der to  sell  150  shares  at  $85  when  the  proof 
was  that  the  order  was  to  sell  200  shares  at 
that  figure  or  60  more  than  plaintiff  had  and 
there  was  no  proof  that  this  was  such  an  or- 
der as  plaintiff  had  any  right  to  make,  since 
it  involved  the  necessity  of  defendants  ad- 
vancing more  money  to  plaintiff,  somettilng 
they  were  repeatedly  declining  to  do.  Aa 
stated  before,  If  there  was  a  custom  by 
which  the  extra  50  shares  could  be  bbrrowed, 
and  even  if  evidence  of  such  custom  was  ad- 
missible under  the  pleadings  as  they  stood, 
still  there  was  no  evidence  tending  to  show 
that  such  custom  was  applicable  to  the  state 
of  facts  existing  between  plaintiff  and  de- 
fendanta  On  the  contrary,  the  inference  Is 
that  plaintiff  himself  did  not  consider  the 
custom  applicable,  nor  that  the  order  was 
one  to  sell  his  holdings  at  $85,  since  he  made 
no  complaint  when  notified  that  it  was  not 
executed  and  l^ter  ordered  a  sale  of  the 
precise  number  of  shares  owned  by  him  at 
higher  prices,  whl<^  prices  were  never  reach- 
ed, and  therefore  his  order  could  not  be  ex- 
ecuted. 

[2]  Defendants  contend  that.  Inasmuch  as 
plaintiff  accepted  and  cashed  a  check  for 
$24.92  sent  him  by  defendants  as  the  bal- 
ance due  on  the  account  between  them,  there- 
fore all  matters  In  dispute  between  the  par- 
ties were  settled  and  the  court  should  have 
so  declared.  We  think  the  question  of  wheth- 
er there  was  a  settlement  made  by  the  ac- 
ceptance of  this  check  might  be  a  question 
for  the  Jury  to  determine  under  appropriate 
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iDstrnctlons,  since  the  cbeck  was  not  suit 
In  any  way  to  indicate  tbat  It  was  offered 
in  settlement  of  any  damages  aocrnlng  .to 
plaintiff  by  reason  of  failure  to  obey  an  or^ 
der  to  sell. 

The  judgment  of  the  trial  court  la  affirmed, 
and  botta  sides  are  left  free  to  proceed  as  to 
them  may  scorn  best  All  concur. 


ROSS  T.  GRAND  PANTS  CO. 

(Kaasai  City  Court  of  AjipeaU.  Miuonri. 
April  7,  1913.    Rehearing  De- 
nied May  5,  1913.) 

1.  Afpkax.  ahd  (i  887*)— Rbvuw  of 
FAom 

It  U  not  the  province  of  an  appellate  court 
to  weigh  the  evidence  or  pass  on  the  facta. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  S893-380S;  Dec.  Dig.  I 

2.  WrmssBS  (|  860*)— BrxDiHon  of  Chab- 

AOTER— RXBUTTAL. 

While  ordinarily  in  dvil  cases  the  char- 
acter of  the  parties  la  not  nlevant  and  testi- 
mony concerning  It  is  inadmissible,  yet  in  an 
action  for  wrongful  dlscbarge,  where  plaintiff 
was  on  cross-examination  asked  if  he  had  not 
been  convicted  and  fined  for  disturbing  the 
peace,  and  the  defendant  put  in  evidence  the 
judgment  of  conviction,  evidence  of  plaintiff's 
reputation  for  morally  and  truthfulness  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  1166,  1166;  Dec.  Dig.  S  360.*] 

8.  ManxB  ahd  Sutaht  (S  SO*)— Discbabob 

A  master  cannot  discbarge  the  servant  en- 
gaged for  a  stipulated  time  for  rudeness,  where 
he  has  xoaded  bim  into  desperation  and  has 

[iroTOkea  him  to  rude  and  discourteous  bebav- 
or. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.  fl  30-86;  Dec  Dig.  {  80.*] 

4.  Tbiai,  (I  266*)— iNSTBucnoNB— Necbssitt 

OF  REQUBSr. 

Where  an  instractlon  used  the  words  "rea- 
sonable cause"  and  the  appellant  failed  to  re- 

?ueBt  an  instruction  embodying  a  definition,  the 
ailure  of  the  court  to  define  the  term  U  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  626-6il;  Dec.  Dig.  i  256.*] 

5.  Hasibb  ahd  Sbbtant  (|  44*>— Actioi^s 
FOB  WaoKaFui.  Dischabob— Ihstbuctions. 

In  an  action  by  a  servant  for  wrongful 
discharge,  where  the  defense  was  that  be  was 
discourteons  and  Impolite  to  the  prestdent  of 
the  company  and  enstomers,  aq  instractlon  tbat 
if  he  was  discourteous  to  the  president  yet,  if 
he  bad  reasonable  cause  for  so  being,  such  be- 
havior would  not  Jnatify  a  discbarge,  was  not 
error  as  a  chaife  tbat  mdoiess  to  coatomers 
was  not  cause  for  discha^ 

[Ed.  Kotft— For  otiter  cases,  see  Uaster  and 
Servant  Cent  Dig.  |  69 ;  Dec.  Dig.  |  44.*] 

&  MABTEB  ARD  SbBVART  <i  41*>— WBONGFin. 

DiBCHABQE— Actions— Recovkbt. 

Where  a  servant  is  wrongfully  discharged, 
he  may.  In  an  action  brought  only  three  months 
before  uie  end  of  the  term  tor  which  be  was  en- 
gaged, recover  from  the  master  wages  for  the 
whole  contract  period,  less  the  amount  earned 
from  other  sources  until  the  time  of  the  trial  | 


and  bis  prospective  earnings  to  the  end  of  the 

contract  period. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semnt  Cent.  Dig.  ||  12;  60-68;  Dea  Dig. 

Appeal  from  Circuit  Court  JackMnt  Coun- 
ty; James  E.  Goodrich,  Judge. 

Action  by  Myron  E.  Ross  against  the  Grand 
Pants  Company.  From  a  judgment  tor  piaita^ 
tiff,  defendant  appeals.  Affirmed. 

See,  also,  241  Mo.  296, 145  B.  W.  410. 

Gerson  B.  BUTennan,  of  Kansas  City,  for 
appellant  Joseipta  P.  Fontnm,  of  Kunas 
City,  for  respondent 

TRIMBLE,  J.  This  Is  an  action  by  an  em- 
ploye to  recover  damages  for  a  wrongful 
discharge.  Plaintiff  was  employed  by  de- 
fendant to  act  as  the  general  manager  of  its 
selling  department  in  the  tailoring  bnslness. 
The  employment  was  for  a  year  beglnnlnf 
October  7,  1907,  and  at  a  salary  of  $40  per 
week  to  be  paid  weekly  during  the  whole 
of  said  time.  On  the  6th  day  of  December, 
1907,  plaintiff  was  discharged  without  his 
consent  The  suit  was  Instituted  Decemb^ 
24, 1907,  and  the  trial  bad  July  2,  190S,  three 
months  and  fire  days  before  the  expiration 
of  the  employment  term.  All  the  foregoing 
facts  are  admitted.  The  controversy  at  the 
trial  was  whether  or  not  there  was  just 
cause  for  the  discharge.  The  defendant 
claimed  that  the  plaintiff  was  discharged  be- 
cause he  was  rude,  discourteous,  and  Inso- 
lent to  defendant's  president  as  well  as  to 
the  other  employes  of  defendant  and  to  cus- 
tomers ;  because  plaintiff  disturbed  the  peace 
and  quiet  of  said  customers;  and  because 
be  had  attempted  to  disorganize  defendant's 
business  and  Its  systematic  working,  and  bad 
tried  to  induce  defendant's  employes  to  quit 
their  positions.  Plaintiff  denied  this,  claim- 
ing that  hia  discharge  was  without  Just  cause 
or  excuse. 

[1]  The  issue  thus  raised  was  submitted  to 
the  Jury  resulting  In  a  finding  for  plaintiff 
with  a  verdict  against  defendant  for  $810, 
and  judgment  thereon  was  duly  rendered. 
Unless  reversible  error  was  committed  In  the 
trial,  it  is  our  duty  to  affirm  this  Judgmoit 
since  it  is  not  within  our  province  to  w^gh 
the  evidence  or  to  pass  on  the  facts. 

The  appeal  was  taken  to  the  Supreme  Court 
on  the  ground  that  a  constitutional  ques- 
tion relating  to  trial  by  Jury  was  Involved. 
That  trlbuual,  after  considering  the  case, 
held  that  no  such  question  was  involved  and 
transferred  the  case  to  this  court  241  Mo. 
296,  146  S.  W.  410. 

[2]  Defendant  alleges  error  because  the 
trial  court  admitted,  over  defendant's  objec- 
tion, the  testimony  of  two  of  plalntlCTs  wit- 
nesses in  rebuttal  who  testified  to  plaintiff's 
general  reputation  for  morality  and  truth- 
fulness. In  civil  cases  the  character  of  the 
parties  la  not  relevant  nor  is  testimony  con- 
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cemlng  It  admissible,  unless  character  Is  In 
Issue  by  the  nature  of  the  proceeding,  or  un- 
less It  is  first  brought  in  issue  by  an  at- 
tack tb««on  from  the  other  side.  On  cross- 
examination  the  plaintiff  had  been  asked 
If  he  had  not  been  convicted  and  fined  $100 
In  the  Kansas  City  police  court  for  disturb- 
ing the  peace.  He  admitted  that  he  had.  In 
addition  to  this  admission,  the  defendant,  in 
putting  in  its  testimony,  offered  in  evidence 
the  record  of  said  police  court  showing  such 
conviction.  This  opened  the  door  for  plain- 
tiff to  introduce  evidence  concerning  his  gen- 
eral reputation.  2  Wig.  on  Ev.  %  1106;  Jones 
on  Bv.  i  867;  Walker  v.  Insurance  Company, 
Mo.  App.  209;  Oertz  v.  Railroad  Co.,  137 
Mass.  77,  50  Am.  Rep.  285:  Paine  v.  Tilden, 
20  Vt.  554;  Isler  v.  Dewey,  71  N.  C.  14. 
Hence  the  admission  of  such  testimony  was 
not  error. 

[3]  The  next  assignment  is  that  the  court 
erred  in  giving  plaintiff's  instruction  No.  8, 
which  told  the  jury  that  if  plaintiff  was 
rude,  discourteous,  and  impolite  to  defend- 
ant's pre^dent,  yet  if  he  had  reasonable 
cause  for  so  being,  such  behavior  toward  the 
president  would  not  Justify  plaintlfTs  dis- 
<Aarge.  Complaint  is  made  tliat  this  rule 
does  not  apply  in  a  case  of  this  kind.  In 
other  words,  defendant  appears  to  contend 
that  no  matter  what  the  master  may  have 
done  to  provoke  his  servant  to  rude  and  dis- 
eoarteous  behavior,  if  the  servant  gave  way 
to  he  tliereby  fumiahed  the  master  good 
reason  for  discharging  Mm.  Stated  differ- 
ently, and  in  its  last  analysis,  this  means 
that  although  the  master  may  goad  the  serv* 
ant  Into  desperation,  yet  If  the  servant  does 
not  meekly  submit,  he  thereby  forfeits  all 
right  to  retain  his  place  under  bis  contract 
This  would  permit  a  master,  who  was  de- 
riroim  of  breaking  a  contract  with  his  serv- 
ant to  so  treat  the  servant  as  to  drive  or 
compel  him  to  give  the  master  the  right  to 
discharge  him.  The  instruction  Is  not  er- 
roneous on  the  ground  just  stated. 

[4]  The  next  objection  to  the  instruction 
Is  that  the  words  "reasonable  cause"  are  not 
defined.  Rut  defendant  asked  and  was  given 
an  instruction  on  the  same  point  which  used 
the  words  "good  cause"  without  definition, 
and  no  instruction  defining  the  words  "rea- 
sonable cause"  was  asked  by  defendant  It 
has  been  held  that  a  failure  to  define  "rea- 
sonable care  and  diligence"  Is  not  reversible 
error  where  no  instruction  embodying  such 
a  definition  luts  been  asked.  Johnson  v.  Mis- 
soorl  Pacific  Railway  Co.,  96  Mo.  840,  0  S. 
W.  790.  9  Am.  St  Rep.  851.  Where  an  in- 
struction contains  a  word  or  a  phrase  which 
a  party  wishes  to  have  defined,  such  party 
should  request  a  definition  of  that  word  or 
phrase.  Crapson  v.  Wallace,  81  Mo.  App. 
680,  loc  dt  684. 

[5]  Another  complaint  against  this  Instruc- 
tion is  that  it  tells  the  jury  that  if  pUintlff 
was  rade,  diiconrteous,  and  impolite  to  the 
firealdent  of  the  company,  this  Justified  the  de- 


fendant company  In  discharging  him  for  any 
rudeness,  etc.,  no  matter  to  whom,  when  the 
answer  allies  and  the  evidence  shows  that 
rudeness  to  customers  and  others  was  also 
relied  on  as  justification  for  the  discharge. 
The  Instruction,  however,  does  not  apply  to 
any  rudeness  other  than  the  rudeness  to  the 
president  The  plalntUTs  evidence  tended  to 
show  that  U  there  was  any  rudeness  to  cus- 
tomers it  was  at  the  command  and  direc- 
tion of  the  president,  who  was  practically 
the  owner  of  all  the  stock  of  the  defendant 
company  and  its  sole  active  administrative 
officer  present  In  the  store  at  the  time  of 
such  alleged  rudeness.  The  instruction  does 
not  apply  to  any  rudeness  to  customers,  but 
only  to  rudeness  alleged  by  dtfendant  to 
have  bem  displayed  to  the  president 

[I]  The  final  assignment  ot  error  Is  in  re- 
gard to  the  measure  of  damages.  The  court's 
Instruction  on  this  point  was  as  follows: 
"The  court  instructs  the  jury  that.  If  yon 
find  for  the  platntUf,  you  will  fix  yonr  rer^ 
diet  tor  the  whole  amount  that  would  have 
been  due  the  plaintiff  if  he  had  continued 
to  work  for  the  defendant  xmAtx  the  eon- 
tract  sued  upon,  from  the  date  of  his  dia- 
charge  until  expiration  of  the  contract, 
after  allowing  a  credit  for  anything  which 
the  evidence  shows  the  defendant  may  have 
paid  him  since  that  time  and  for  anything 
which  plaintiff  may  have  earned  from  serv- 
ices rendered  to  others,  and  after  allowing 
a  further  credit  of  an  amount  equal  to  what 
the  jury  may  believe  from  the  evidence  he 
will  be  able  to  earn  between  now  and  the 
dateof  the  expiration  of  said  contract  Appel- 
lant's contention  Is  that  when  the  trial  takes 
place  before  the  expiration  of  the  stipulated 
term  of  employment,  the  servant  ought  to  be 
allowed  to  recover  damages  only  to  the  time 
of  trial,  subject  to  the  reduction  of  the  sums 
the  servant  has  earned  or  might  have  earned 
between  the  time  of  the  discharge  and  the 
time  of  trial ;  but  that  In  this  case  the  jury 
were  instructed  to  give  damages  for  the  en- 
tire period  up  to  the  expiration  of  the  con- 
tract, which  expiration  was  after  the  trial. 

Two  federal  cases  and  a  case  in  Wisconsin 
are  cited  in  support  of  this  view.  Schroeder 
V.  Cal.  Co.  (D.  C.)  95  Fed.  296;  Darst  v. 
Mathleson  Works  (C.  C.)  81  Fed.  284;  and 
Gordon  v.  Brewster,  7  Wis.  S50.  A  careful 
analysis  of  these  cases  will  disclose  that 
the  reason  those  courts  laid  down  the  rule 
contended  for  by  appellant  was  because,  ow- 
ing to  the  length  of  time  the  contracts  had  to 
run  and  the  lack  of  evidence  as  to  what 
plaintiff's  loss  would  be  during  the  portion 
of  the  unexpired  term  after  the  trial,  the 
damages  for  such  portion  would  be  largely 
speculative.  In  the  case  we  are  consider- 
ing, however,  the  unexpired  teem  was  only 
three  months,  and  the  evidence  was  amply 
snfQclent  to  enable  the  jury  to  determine 
what  the  probable  loss  for  the  remaining 
three  months  of  the  term  would  b&  It  Is 
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tme  tiiat  Wood  on  Uasto'  and  Servant  at 
page  2S0,  eaya  that  the  drift  of  American  de- 
cisions Is  to  the  effect  tha^  In  a  snlt  brought 
before  the  expiration  of  the  term,  the  Judg- 
ment Is  limited  to  the  servantfs  actual  loss 
np  to  the  day  of  trial,  and  that  In  a  case, 
where  ttuxB  was  a  prospect  of  a  consider- 
able loss  of  tlm^  a  snlt  brought  before  the 
expiration  of  the  term  would  be  an  unsafe 
experiment;  yet  he  also  sajs,  on  page  237, 
that  a  servant  may  bus  for  a  brea^  of  the 
contract  and  recoT^  bis  probable  damages 
from  the  breach,  or  he  may,  In  some  cases, 
wait  until  the  term  has  ended  and  sue  for 
the  actual  damages  he  has  sustained.  It 
would  seem  that,  If  be  can  sue  for  his  prob- 
able damages,  the  only  thing  to  prevent  his 
recovery  for  loss  sustained  after  the  trial 
and  to  the  end  of  the  contract  term  would 
be  the  Inability  to  ascertain  with  any  cer- 
tainly what  the  damages  wonld  be  tm  that 
portion  of  the  term  elapsli^  after  the  trlaL 
But  whatever  may  be  the  rule  In  other  Juris- 
dictions, the  rule  In  Missouri  is  the  same 
as  that  followed  In  England.  This  allows  a 
servant,  even  in  a  suit  broi^ht  and  tried  be- 
fore the  expiration  of  the  contract,  to  recov- 
er for  the  whole  contract  period,  less  the 
amount  earned  from  other  sources  until  the 
time  of  trial  and  the  prospective  earnings 
to  the  end  of  the  contract  i)erlod.  Boland 
V,  Glendale  Quarry  Co.,  127  Mo.  620,  30 
S.  W.  151,  and  cases  therein  cited.  It  is 
true  In  the  Boland  Case  the  trial  Is  stated  on 
page  522  of  127  Mo.,  30  S.  W.  151,  to  have 
taken  place  January  9,  1894,  whlcb.  If  cor- 
rect, would  be  after  the  expiration  of  the 
contract  term,  which  ended  on  March  81, 
1893.  But  inasmuch  as  the  instruction  set 
out  on  page  523  of  127  Mo.,  on  page  151  of 
30  S.  W.,  speaks  of  the  time  between  "nov> 
and  the  Slst  day  of  March,  1893,"  and  inas- 
much as  the  whole  opinion  Is  based  on  the 
fiict  that  the  trial  did  taKe  place  before  the 


end  of  the  term,  we  are  constrained  tu  be- 
lieve that  the  year  "1^"  was  a  mere  <!ler- 
Ical  error  and  should  have  been  "1893."  This 
wonld  appear  also  to  be  the  case  because 
the  suit  was  Instituted  S^tember  1^  18^ 
and  w^  determined  in  the  Supreme  Court  In 
1894,  so  that  It  must  have  been  tried  in 
1893.  And  on  page  623  of  127  Ha,  80  8. 
W.  151,  the  opinion  says  the  Instruction 
was  assailed  because  It  permitted  plaintiff  to 
recover  for  Uie  whole  contract  period  less 
hla  earnings  up  to  the  day  of  trial  and  hit 
proapeotive  eamUigt  to  the  end  of  the  oon- 
iraot.  In  Miller  v.  Boot  ft  Shoe  Company, 
26  Mo.  App.  67,  one  of  the  many  cases  dted 
with  approval  by  the  Supreme  Court  In  the 
Boland  Case,  the  trial  was  had  befi>re  the 
end  of  the  term  and  the  rule  as  contended 
for  by  r^ondent  was  fbllowed.  Otheir 
Missouri  cases  announce  the  same  measure 
of  damages.  Estes  v.  Desnoyers  Shoe  Co., 
165  Mo.  677,  66  S.  W.  316 ;  Lambert  v.  Harts- 
home.  65  Mo.  649.  And  while  the  date  of 
trial  Is  not  <dearly  shown,  yet  if  It  was  tai- 
tended  to  make  the  rule  announced  apply 
only  in  those  cases  in  which  the  trial  was 
had  after  the  expiration  of  the  contract,  this 
distinction  would  have  been  made  to  clearly 
appear.  It  must  be  held,  therefore,  that 
the  measure  of  damages  contained  in  the 
Instruction  given  for  plaintiff  In  this  case 
is  correct  according  to  the  rule  announced 
by  the  Missouri  courts.  But  If  no  ruling 
on  the  question  had  been  made,  we  see  no 
reason  for  limiting  the  damages  to  the  day 
of  trial  in  a  case  where  the  evidence  Is 
amply  suffldent  to  enable  the  Jury  to  say 
what  the  loss  will  be  for  the  portion  of  term 
elapsing  after  the  trial. 

The  case  having  been  tried  without  rever- 
sible error,  the  finding  of  the  Jury  and  the 
judgment  of  the  trial  court  based  thereon 
must  not  be  disturbed.  Hence  Judgment  af- 
firmed. All  concur. 
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GOrF  T.  irOEPHY  et  tL 
(Coart  of  Appeals  of  Kentucky.  May  8. 1913.) 

1.  WttnessesJI  188*)  — CoiCFETEiror— EtJS- 

BAHD  AND  WirZL 

A  wife,  who  sues  to  set  aside  a  deed  exe- 
cnted  by  herself  and  basband.  is  not  competent 
to  testi^  aa  to  what  took  place  between  herself 
and  her  hosband,  inducing  the  execution  of  the 
deed,  in  the  absence  of  evidence  connecting  the 
grantee  therewith  or  chai^ng  him  with  notice 
tiiereof, 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §|  734,  736;  DecTDig.  i  188*] 

2.  Evidence  813*)— Decubatioks— Bibtb 
— Family  Rbcobds. 

A  record  of  a  person's  birth,  made  in  a 
Bible  b;  a  stepfather  on  informadon  received 
by  him  several  years  after  the  green's  birth, 
is  not  of  much  weight  in  determining  the  date 
of  birth. 

[Ed.  Note — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1166,  1167;  Dec  Dig.  f  3ia*] 

8.  Ihfantb  (S  29*)— CoNTBAcre— Repbesekta- 

nOSB  A8  TO  AOB— E8T0PPEZ.  TO  DENY. 

Ad  infant  representing  himself  to  be  of 
age,  and  thus  securing  the  price  of  property 
conveyed  by  him,  is  estopped  to  set  np  bis  in- 
fancy against  the  purchaser,  who  was  misled, 
where  the  contract  was  fairly  made  and  the 
consideration  adequate. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  H  37-40;  Dec  Dig.  {  29.*] 

4.  Infants  (8  100*)  —  Actionb  —  Evidence  — 
gontbacts— misbepbusentationb. 

Evidence  held  to  sustain  a  finding  that  a 
conveyance  by  an  in^t  representing  himself 
to  be  of  age  was  fairly  made  and  for  an  ade* 
quate  consideration. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  290 ;  Dec  Dig.  S  100.*] 

5.  Appeal  and  Ebbob  (|  1000*)— FiNDiNoa— 

Co  NCLUSITENESS. 

The  rule  that  the  findings  of  the  chancellor 
will  not  be  disturbed,  where  on  the  whole  case 
the  mind  Is  left  in  doubt  as  to  the  troth,  will 
be  applied  to  the  chancellor's  finding  on  ques- 
tions of  value  of  land  at  a  given  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  8970-3978;  Dec.  Dig.  | 
1009.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Cora  B.  QoB  against  Dixie 
Mnrphy  and  another.  From  a  Judgment  of 
dismissal,  plaintur  appeals.  Affirmed. 

Anxier,  Harman  &  Frands,  of  PikeviUe, 
and  Sheppard,  GoodyEoontz  &  Scherr,  of 
Williamson,  W.  Va.,  for  appellant  James 
Goble,  of  PrestODsburg,  and  M.  0.  Kirk,  of 
PalntsTlIle,  for  appellees. 

H0B80N,  a  J.  Jotm  B.  GotT  owned  at 
bis  deatb  10  tracts  of  land  In  Pike  county, 
all  aggregating  SfHnething  over  6,000  acres. 
He  left  surviving  Mm  seven  children.  One 
of  his  children,  J.  D.  Goff,  conveyed  to  his 
wife,  Cora  Ooff,  one-half  of  hla  interest  in 
the  land.  The  deed  was  not  recorded,  and 
three  or  four  months  later  he  and  she  nnited 
In  a  deed  to  his  sister,  Dixie  Murphy,  by 
which  they  conveyed  to  her  his  entire  in- 
terest in  the  land  for  fOOO,  one-haU  of  whidi 
was  paid  to  him  and  one-half  to  his  wif^ 


Gora  Goff.  This  deed  was  made  In  the  year 

1905.  This  suit  was  brought  hy  her  on 
March  2,  1909,  against  Mrs. '  Murphy  to 
cancel  the  deed,  on  the  ground  that  she 
was  an  Infant  when  she  execated  It,  and 
that  the  deed  was  obtained  by  fraud  and  du- 
ress. Mrs.  Murphy,  In  defense  of  the  suit, 
traversed  the  allegations  of  the  petition, 
and  pleaded  tiiat  Cora  Goff  represented  her- 
self to  be  of  age  when,  the  deed  was  made, 
and  by  means  of  this  representation  obtained 
from  her  the  money  paid  for  the  land.  This 
allegation  was  denied  by  a  reply,  which  also 
alleged  that  the  land  was  conveyed  for  a 
grossly  inadequate  price.  Proof  was  taken, 
and  on  final  hearing  the  circuit  court  dis- 
missed the  plalntifTs  [wtltion.    She  appeals. 

[1]  We  do  not  find  In  the  record  any  evi- 
dence that  the  deed  was  obtained  by  fraud 
or  duress.  Mrs.  Goef  testifies  that  her  hus- 
band compelled  her  to  sign  tbe  deed;  but 
there  was  nothing  to  connect  Mrs.  Murphy 
with  this,  or  to  charge  her  with  notice  of 
it  In  fact,  Mrs.  GoCTs  testimony  as  to 
what  took  place  between  her  and  her  hus- 
band Is  Incompetent. 

[2]  The  proof  as  to  Mrs.  -GofTs  exact  age 
Is  by  no  means  conclusive.  The  deed  was 
made  In  March,  1906.  She  testified  that  she 
was  born  in  August,  1884,  and  If  she  is  cor- 
rect she  lacked  some  months  of  being  21 
years  of  age  when  the  deed  was  made.  But 
no  one  who  really  knew  her  exact  age  was 
introduced.  Her  stepfather  was  introduced : 
but  he  knew  nothing  about  her  age,  except 
what  he  had  learned  from  his  wife  after 
their  marriage.  He  introduced  as  a  part 
of  his  testimony  a  record  which  he  had  made 
in  a  New  Testament  But  this  record,  he 
testified,  he  liad  made  10  or  12  years  before 
be  gave  his  deposition,  and  he  made  it  on 
Information  he  had  received.  This  was  not 
a  cotemporaneous  record,  and,  as  It  was 
not  made  by  one  who  knew  anything  about 
the  facts,  adds  little  to  the  strength  of  the 
plalntifTs  case. 

[3]  But  passing  this  we  think  the  evidence 
satisfactorily  shows  that  Mrs.  Goff  represent- 
ed herself  to  be  of  age  when  the  deed  was 
made,  and  by  means  of  this  representation 
secured  the  payment  to  her  of  one-half  the 
consideration.  We  have  held  in  a  long  line 
of  cases  that  an  infant  representing  himself 
to  be  of  age,  and  thus  securing  the  price  of 
property,  is  estopped  to  set  up  his  Infancy 
against  the  purchaser,  whom  he  has  thus 
misled,  where  the  contract  was  fairly  made 
and  the  consideration  adequate.  County 
Board  of  Education  v.  Hensley,  147  Ky.  441, 
144  S.  W.  63,  and  cases  dted. 

[4]  The  plaintiff  introduced  several  wit- 
nesses, who  testified  that  they  knew  the 
value  of  such  lands  at  the  time  they  testi- 
fied, and  from  the  valuation  they  fixed  it 
would  aroear  that  the  consideration  for  the 
deed  was  voy  inadequate;  but,  on  the  oth- 
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er  Iiand,  It  la  shown  by  the  proof  tor  the 
defendant  that  at  that  time  a  part  of  the 
land  was  In  litigation,  and  other  parts  of  It 
bad  been  sold  for  taxes  and  bought  by  the 
state,  and  that  several  of  the  other  children 
of  the  deceased  had  sold,  or  were  offering  to 
sell,  their  Interest  in  the  estate  for  $500. 
The  plaintiff's  husband  began  the  negotia- 
tion by  ofTerlng  to  sell  the  property  for 
$500,  and  several  wltbessea  acaualnted  with 
the  property  and  with  local  Talues  at  that 
time  testify  that  $500  was  a  fair  price  for 
the  property  under  existing  conditions.  It 
is  a  matter  of  common  knowledge  that  the 
value  of  coal  lauds  in  that  part  of  the  state 
has  advanced  greatly  In  the  last  ^  or  eight 
years. 

[E]  We  give  some  weight  to  the  finding 
of  the  chancellor  on  questions  of  fact,  and 
we  do  not  disturb  his  finding,  where  on  the 
whole  case  the  mind  Is  left  in  doubt  as  to 
the  troth.  This  rule  should  be  applied  es- 
pecially to  the  chancellor's  finding  on  ques- 
tions of  the  value  of  land  at  a  ^ven  time; 
for  this  depends  often  on  local  conditions, 
and  he  Is  better  qualified  than  we  are  to 
Judge  of  the  weight  to  which  the  testimony 
of  the  different  witnesses  Is  entitled  on  a 
subject  like  this.  On  the  whole  case  we  can- 
not say  that  the  chancellor  erred  in  holding 
that  the  contract  was  fairly  made  and  for 
an  adequate  consideration. 

jodspifflLt  afllrmed. 


BROWN  et  aL  r.  WHITB  et  aL 

^Jovrt  of  Appeals  of  Kentucky.   April '29, 

1913.) 

1.  BOTTHDAKIES  (S  3*>— CALLS— DISTANCES. 

Calls  in  a  deed  for  courses  and  distencei 
must  give  way  to  calls  for  establisbed  corners. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  U  3-41;  Dec  Dig.  S  S."] 

2.  Adveboi  Posskssion  (i  14*)— AcQuismon 
OF  Title— NECEssirr  of  Possession. 

A  grantee  of  land  cannot  acquire  title  to 
additional  land  by  merely  claiming  beyond  hia 
deeded  boundary. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ii  77-«l ;  Dec.  Dig.  {  14.*] 

8.  Chaicfkbtt  and  Maikienancb  ({  7*>--Jv- 
DxoiAL  Sale— 'Talidztt— Adtusb  Posasf- 

8XOK, 

A  sale  of  land  by  a  trustee  in  bankruptcy 
is  a  judicial  sale  and  Is  valid,  though  the  tend 

be  adversely  held. 

[Ed.  Note.— For  otiier  cases,  see  Champerty 
and  Maintenance,  Gent  Dig.  U  M-110;  Dec 
Dig.  S  7.*] 

4.  CUAUraBTT  AND   MaINTENAITCK        7*)  — 

REqUIBI'IE8~"CBAia>EltTT." 

To  sustain  a  plea  of  champerty,  all  tiiat  Is 
necessary  is  actual  adverse  poHsessIon,  maid- 
fested  by  some  act  or  fact  sufficient  to  indicate 
to  others  that  the  person  claiming  had  the  pos- 
session, actual  incloBure  not  being  required,  but 
a  mere  claim  under  color  of  title  is  insufficient 
[Ed.  Note.— For  other  cases,  see  Ghampert}' 
and  Maintenance.  Cent  Dig.  f|  D4-110;  Dec 
Dig.  {  7.*] 


5.  BAIflKBOPTCT  a  219*)— PbOPESTT  OF  BaNK* 
BUPT^POWEB  OF  COUBT. 

Under  the  Bankruptcy  Act  the  tnutee  ac- 
quired the  title  of  the  bankrupt  to  his  property 
wherever  located,  and  the  court  having  jurisdic- 
tion of  the  bankrupt  has  jnrisdiction  to  order 
a  sale  of  the  bankrupt's  real  estate,  though  ly- 
ing in  another  district  than  the  one  In  which 
the  proceedings-  were  instituted. 

[Ed.  Note.— For  other  cases,  see  BankmptcV* 
Cent  Dig.  i  356;  Dec  Dig.  8  219.*] 

6.  Evidence  (8  343*>-Cbbtified  Cofibb. 

Under  the  direct  provisions  of  Ky,  St  | 
619,  a  certified  o>py  of^a  properly  admowledf- 
ed  and  recorded  deed  la  admissiblie  in  eridenoe. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81 1315-1330;  Dec  Dig.  i  843.*] 

7.  Bankeuptct  (8  265*)— Tbustm's  Deed  — 
Evidence  of  Titijc. 

While  a  commissioner's  deed  proves  Itself, 
and  is  evidence  of  the  vesting  in  the  grantee 
of  the  title  of  the  parties  to  the  proceeding,  yet 
in  the  absence  of  statute  the  deed  of  a  trustee 
in  bankruptcy  is  not  prima  facie  evidence  of  ti- 
tle as  against  aliangers;  and  consequently  in 
an  action  against 'Strangers  proof  ox  the  title 
of  the  trustee  and  hte  authonty  to  make  tiis 
sale  is  necessary, 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  8  307;  Dec.  WgTl  265.*] 

Appeal   from   Circuit  Oonrt,  THrimfn 

County. 

Action  by  J.  D.  White  and  others  against 
Ethel  Brown  and  another.  From  a  Jadgment 
for  plaintiffs,  defendants  appeal.  ReTersed 
and  remanded. 

Bobbins  &  Bobbins  and  Gus  Thomas,  all  of 
Mayfield,  and  Joe  W.  Bennett,  of  Clinton, 
for  appellants.  R.  L.  Smith  and  !<.  L.  Hind- 
man,  both  of  Clinton,  and  D.  O.  Myatt,  of 
Frankfort,  for  appellees. 

CLAT,  O.  PteintlffB,  X  D.  White.  S.  U. 
Hawortb,  and  W.  J.  White,  brought  this  ac- 
tion of  ejectment  against  defendants,  Luther 
Brown  and  Ethel  Brown,  to  recover  about 
10  acres  of  ground  lying  in  three  tracts  In 
Hickman  county,  Ky.  The  defendants  denied 
the  title  of  the  plaintiffs  and  pleaded  title 
in  themselTcs,  both  by  record  and  adverse 
possession,  ^ey  also  pleaded  that  certain 
deeds  constituting  plaintiff^'  cbaln  of  title 
were  diampertous.  A  trtel  before  a  Jury 
resulted  In  a  verdict  in  favor  ot  piflin^lWf, 
and  defendants  appeal. 

The  facts  developed  by  the  record  are  as 
follows: 

In  the  spring  of  1880  O.  C.  Mangel,  Jr.,  & 
Bro.  Company  (hereinafter  called  the  Mengel 
Company),  a  corporation  organized  under  the 
laws  of  this  state,  owned  a  tract  of  land 
situated  In  Hickman  county,  Ky.,  containing 
about  500  acres.  The  whole  tract  at  that 
time  was  In  the  shape  of  a  rectangular  paral- 
lelogram, with  the  Mobile  &  Ohio  Railroad 
b^rinnlng  at  the  southeast  corner  and  run- 
ning diagonally  across  the  east  end  of  the 
tract 

On  May  1,  1890.  the  Mengel  Company 
conveyed  to  Joseph  Grassland,  a  colored 
man,  about  141^  acrea  off  the  west  end  of 
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the  000-acra  tract  The  land  bo  conveyed 
18  described  In  the  deed  as  toUows:  "AU  of 
tiiat  certain  tract  of  land  In  the  coonty  of 
Hickman  and  state  of  Kentncky,  bounded 
and  described  as  follows,  to  wit:  Beginning 
at  a  large  white  oak  In  Dobson'a  line;  thence 
wrath  01%  decrees  east,  109  poles  and  8  llnka. 
to  a  stake  In  McLane*!  branch,  with  elm 
and  sweet  gnm  ixdnters;  thoice  S.  28%  de- 
grees 210  poles,  to  a  hli&ory,  dogwood, 
and  elm;  th^ce  north  61%  degrees  W.,  102 
poles,  to  a  sweet  gam;  thence  N.  28%  de- 
grees SL,  88%  polea,  to  a  sweet  gam;  thence 
N.  01%  d^rrees  W.,  7  poles,  to  Joseph  Cross- 
land's  southeast  comer;  thence  28%  de- 
grees El,  171%  poles,  to  the  b^lnnlng;  the 
said  tract  being  the  northwesterly  portion 
of  the  tract  of  land  conveyed  by  deed  to 
Joseph  Huffaker  Ac  to  said  first  party  there- 
in called  O.  O.  Mengel,  Jr.,  &  Brother  Com- 
pany, Instead  of  its  correct  name  of  0.  & 
Mengelt  Jr..  A  Bro.  Co.*" 

On  Uay  28, 1891,  the  Mengel  Company  con- 
veyed to  Joseph  Grosaland  about  80  acres 
of  land  lying  in  the  north  central  part  of  the 
600-acre  tract,  and  Jnst  west  of  the  Mobile 
A  Ohio  Ballroad.  The  descr^tlon  In  the 
deed  is  as  follows:  "Beginning  at  a  stake 
on  the  M.  ft  O.  Railroad  50  feet  from  the 
center  of  the  right  of  way  and  running 
thence  north  63%  degrees  west,  166  poles 
and  16  links,  to  a  stake  with  gam  and  elm 
pointers;  thence  south  28  degrees  west,  75 
poles,  to  a  stake  with  red  oak,  elm,  and 
hickory  pointers;  thence  south  63%  degrees 
east,  166  poles  and  16  links;  thence  north 
28  degrees,  76  poles^  to  the  b^ilnnlng."  ' 

On  May  21,  18H  Joe  Orossland  conveyed 
the  80-acre  tract  of  land  to  his  son,  Samuel 
Croasland,  by  the  same  descrU^tlon  contained 
In  the  deed  from  the  Mengel  Company  to 
Joe  Oroasland  and  above  set  out  Sam  Cross* 
land  died  Intertate  and  wlthont  issue,  and 
his  father,  Joe  Orossland,  inherited  the  80- 
acre  tract  from  him.  On  Decouber  23, 1908; 
Joe  Orossland  conveyed  the  land  to  defend- 
ants, LuthOT  Brown  and  Ethel  Brown,  his 
wlfa  In  the  latter  deed  the  land  Is  de- 
scribed as  follows:  'beginning  at  a  stoke 
BO  feet  west  at  the  center  of  the  Bt  ft  O. 
B.  B.  In  the  line  of  the  B.  B.  land;  thoice 
N.  ei%  degrees  west,  170  poles,  to  a  stake  in 
the  branch;  ttience  south  28%  degrees  west, 
76  poles,  to  a  stake  with  pointers;  thence  8. 
61%  E.,  205  poles,  to  a  stake  60  feet  west  of 
the  center  of  said  railroad  with  eUn  pointers; 
thence  nortbirard  with  said  railroad  to  the  be- 
ginning, containing  88  acres." 

After  sdUng  the  two  tracts,  one  consisting 
of  141%  and  the  other  consisting  of  about 
SO  acres,  the  Mengel  Company  continued  to 
own  the  balance  of  the  land  until  June  10, 
1905.  On  that  day  it  sold  the  balance  to 
Isaac  Bodkin.  The  deed  describes  the  land 
oonv^ed  as  the  whole  tract  of  600  acres, 
gMng  Its  metes  and  boon^  and  fbn  sz- 
156  8.W.-7 


cepts  therefrom  the  tract  of  141%  acres, 
sold  to  Joe  Crossland  on  May  1.  1890,  and 
also  the  tract  of  about  80  acres  sold  to  Joe 
Crossland  on  May  26.  1891.  Subsequently 
Bodkin  sold  the  land  conveyed  to  him  to 
W.  I*  Salmon  by  deed,  dated  October  15. 
1908.  Salmon  sold  and  conveyed  to  the 
Hardy  Grain  Gbmpany,  a  corporation,  by 
deed,  dated  March  16,  1909.  Thereafter  the 
Hardy  Grain  Company  went  into  bankrupt- 
cy, and  B.  Waddell  and  others,  trustees  in 
bankruptcy  of  the  Hardy  Grain  Company, 
conveyed  the  land  to  plaintiffs  on  July  11, 
1910. 

It  will  be  observed  that  both  plalnttffs 
and  d^endanto  dalm  through  a  common 
grantor,  the  Moigel  Company.  The  follow- 
ing plat  shows  the  land  In  controversy: 


The  land  In  omtroversy  is  divided  Into 
three  tracte.  The  first  tract  Is  a  narrow 
strip  of  land  about  8  poles  and  9  Unks  wide 
and  75  poles  long,  and  lying  between  the 
lines  E-F  and  B-O,  on  the  west  side  of  the 
80-acre  tract  conveyed  by  the  second  deed 
to  Joe  Oossland.  The  second  tract  Ues  be- 
tween the  line  O-D  and  the  line  F-Q  up  to 
the  point  of  ttiat  lins  opposlts  to  D.  The 
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third  timet  lies  between  the  railroad  on  the 
east  and  tlie  lines  A-D  and  V-Q. 

The  erldence  shows  that  If  Oie  courses 
and  distances  mentioned  tn  tbe  second  deed 
to  Joe  Crossland  be  followed  the  land  so 
conveyed  will  be  represented  by  the  figure 
B,  O,  D,  A.  The  eonveyance,  however,  doee 
not  show  any  established  comers  at  the 
points  B,  G,  and  D.  The  evidence  does  show, 
however,  that  there  are  established  comers 
at  B  and  P,  and  that  these  comers  corre- 
spond to  Qie  comas  called  for  in  Qie  second 
deed  to  Joe  Crossland.  There  Is  also  evi- 
dence to  the  dfect  that  there  Is  a  marked 
line  from  B  to  F,  and  from  F  to  I>  and  for 
a  Aort  distance  b^ond  D.  If  the  courses 
and  distances  In  the  second  deed  to  Joe 
Crossland  be  followed,  the  survey  stops  at 
the  point  D;  but  there  Is  no  eetabUshed 
comer  either  at  D  or  at  O.  There  Is  some 
evidence  tending  to  show  that  Joe  OosslBnd 
claimed  to  tlie  line  B-F  on  the  west,  the 
line  F-0  on  the  south  and  to  the  railroad 
right  of  way  on  the  east  There  Is  also  evi- 
dence to  tibe  ettoet  that  he  claimed  no  far- 
ther than  the  lines  B-O  on  the  wes^  0~D 
on  the  south,  and  A-D  on  the  east  The 
evidence  fnrOier  shows  that  none  of  the 
strips  of  land  in  controversy  were  inclosed 
until  a  short  time  prior  to  the  Institution 
of  this  action,  altiioogh  there  Is  evidence  to 
the  effect  that  a  field  of  about  00  acres  on 
the  80-acre  tract  was  cleared  and  in  culti- 
vation, and  this  field  extended  In  places 
west  of  the  line  B-O  and  south  of  the  line 
C-D.  The  evidence,  however,  falls  to  show 
for  what  period  of  time  tiie  field  was  deared 
or  cultivated.  There  is  practically  no  evl- 
Aeace  of  possesslfm  of  the  tract  A,  D,  O,  A, 
except  the  occasional  cutting  at  timber. 
About  a  year  or  more  befwe  the  bringing 
of  the  action  defendants  utended  their 
feaoe  so  as  to  follow  the  lines  A,  EJ^  F,  6,  A. 

El]  The  trial  court  evidently  construed 
the  second  deed  to  Joe  Crossland  as  hMdud- 
ing  only  the  land  embraced  within  the  lines 
of  A-B,  B-C,  0-D,  and  D-A,  as  he  au- 
thorised a  recovery  on  behalf  of  defteidants 
only  In  the  event  that  th^  and  those  through 
whom  they  claimed  had  been  In  adverse 
possession  of  the  land  in  dispute  for  the 
statutory  period.  In  reaching  this  concln- 
don  the  court  was  evidently  of  the  opinion 
that  the  courses  and  distances  in  that  deed 
controlled.  In  this  conclusion  he  was  tn 
error.  As  stated  above,  the  points  B  and  F 
are  estabUSlwd  comers,  fixed  by  the  original 
deed  to  Joe  Crossland.  While  the  distances 
In  the  first  and  second  calls  of  the  second 
deed  to  Joe  Orosstand  do  not  reach  the  coi^ 
ners  G  and  F.  yet  those  corners  are  called 
for.  That  bdng  trae,  the  distances  must 
give  way  to  the  estalritshed  comers  called 
for  In  the  deed.  Doe  t.  Kennedy,  21  Ky. 
(5  T.  B.  Hon.)  174;  Wallace  v.  Maxwell, 
1  J.  J.  Harsh.  447;  Creech  v.  Jtdinson,  76  S. 
W.  185,  2S  Ky.  Law  Rep.  6S7;  Brockman  v. 
Itose,  90  S.  W.  089,  28  Ky.  Law  Bepw  673; 


Uorgan  t.  Bentro.  124  Ky.  814,  99  S.  W.  311, 
30  E17*  tAW  B^.  S8S.  It  follows,  therefore, 
that  the  reocffd  title  to  the  two  strips  lying 
between  the  lines  B-C  and  E-F  on  the  west, 
and  O-D  and  F-D  on  the  south.  Is  In  de- 
fendants, and  there  being  no  adverse  pos- 
session by  plaintiffs  of  ^Oxer  of  these  two 
strips  for  the  statutory  period  plaintiffs 
failed  to  show  tiUe  to  either  of  said  strips. 

[2]  As  to  the  triangular  strip  of  land, 
A,  D,  0,  A,  a  different  question  Is  presented. 
There  is  no  established  corner  at  D  or  beyond 
D.  The  line  F~D  does  not  call  for  a  comer 
on  the  railroad  right  of  way;  nor  does  the 
last  call  in  the  deed  run  with  the  railroad 
right  of  way.  On  the  contrary,  the  call  from 
F  to  D  corresponds  in  distance  with  tho 
call  from  A  to  E,  and  the  last  call  in  the 
deed  corresponds  with  the  line  A-D  and  runs 
northeast,  Instead  of  northwest  with  the 
railroad  right  of  way.  There  can  be  no 
doubt,  therefore,  that  the  tract  A,  D,  O,  is 
not  included  in  the  second  deed  to  Joe  Oosa- 
land.  Having  no  record  title  to  this  tract, 
the  Crosslands  could  not  acquire  title  against 
the  superior  title  bolder  by  merely  claiming 
beyond  their  deeded  boundary,  and  defend- 
ants, who  acquired  title  throu^  the  Cross- 
lands,  who  had  no  title,  although  th^  deed 
covered  the  triangular  strip  In  controv^y, 
acquired  no  title  by  their  deed;  and  being 
junior  title  holders,  and  not  having  actually 
entered  on  the  strip  in  controversy  and  held 
actual  possession  of  It  for  the  statutory 
period,  they  acquired  no  title  to  this  strip  by 
adverse  possession. 

[3,4]  As  defendants  have  no  record  title 
to  the  triangular  strip,  and  as  the  proof  is 
Insufficient  to  show  adverse  possession  for 
the  statutory  period.  It  remains  to  consider 
the  plea  of  champerty.  In  this  connection 
It  is  proper  to  say  thai;  in  order  to  maintain 
a  plea  of  champerty,  possession  by  actual 
Indosnre  Is  not  required.  AU  that  is  nec- 
essary Is  actual  adverse  possession,  man- 
ifested by  some  act  or  ftict  sufficient  to  In- 
dicate to  others  that  the  perstm  claiming  to 
have  been  possessed  bad,  in  fact,  the  posses- 
sion. Hoss  V.  Bcott,  2  Etena,  271;  Brown  t. 
Wallace,  116  S.  W.  763.  As  neither  of  the 
Gronlands  ever  had  actual  possession  of 
the  triangular  strip,  the  plea  of  champerty 
is  confined  to  those  deeds  of  plaintiffV 
(grantors  made  after  December  28,  1908, 
when  Joe  Crossland  conv^ed  to  the  defend- 
ant ;  and  as  to  deeds  made  after  that  time 
the  plea  of  <diamperty  is  available  only  in 
the  event  that  defttodants  actually  entered 
upon  the  triangular  sttii^  and  were  In 
actual  adverse  possession  of  it  at  the  Ume 
any  of  said  deeds  were  made.  In  this  con- 
nection it  Is  proper  to  say  that  a  sale  of 
land  by  a  trustee  In  bankraptcy  is  a  judi- 
cal sale  and  valid,  though  the  land  be  ad- 
versely held.  Carlisle  v.  Cassady,  46  S.  W. 
4S0,  20  Ky.  Law  Rep.  562 ;  Bryant  v.  Prew- 
itt,  132  Ky.  799,  U7  8.  W.  343;  GardweU 
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Sprlgg'8  Hetrs,  1  B.  Hon.  869.  The  plea  of 
champerty,  therefore,  is  conflned  to  the 
deed  made  by  Salmon  to  the  Hardy  Oraln 
Company  on  March  16,  1909.  As  defendants 
did  not  acqcdre  title  by  their  deed,  a  mere 
claim  of  poaseaalon  under  their  deed  did 
not  oonstltate  actual  poasesslos  as  acainst 
the  mpexior  title  bolder.  In  order  to  main- 
tain tbe  plea  of  diamperty,  th^  had  to  be 
in  BCbial  poaseMdon  of  the  land^  n  liereln- 
befbre  d^oed.  If  thue  be  no  other  proof 
of  actnal  poosesslon  at  the  time  of  the  deed 
from  Salmon  to  tbe  Hardy  Grain  Company, 
tbe  question  of  adTeise  poBseaslon  will  de- 
pend on  whether  or  not  the  tifansnlar  strip 
was  then  inclosed  by  a  fence.  The  question 
whethor  m  not  def  aidants  in  tbe  actual 
adverse  possesion  of  the  triangular  strip 
of  land  will  be  tbe  only  question  to  be  sub* 
mitted  to  the  Jury  on  the  return  of  the  casew 

[6]  Other  queetlona  arise  which  it  will  be 
necessary  to  consider.  Tbe  objection  that 
the  United  States  court  for  tbe  district  of 
Tennessee  bad  no  Jurisdiction  ot  tbe-  land 
in  controveray,  because  it  lies  in  EentudEy, 
Is  without  merit  Under  the  Bankruptcy 
Act  tbe  trustees  acquire  the  title  of  the 
bankrupt  wlierem  bis  property  is  located, 
and  the  court  bavlng  Jurisdiction  of  the 
bankrupt  lias  Jurisdiction  to  order  and  ap- 
prove a  sale  of  hie  real  estate,  though  lying 
in  a  district  other  than  the  district  In 
which  the  proceedings  are  Instituted.  Thom- 
as T.  Woods,  97  a  a  A.  63S^  178  Fed.  585. 
2«  lik  B.  A.  (N.  &)  1180,  19  Ann.  Cas,  1080, 
and  cases  cited. 

[•,  7]  The  deed  from  the  trustees  to  plain- 
tiffs having  been  properly  acknowledged  and 
recOTded,  a  certified  copy  of  tbe  deed  was  prop- 
erly admitted  In  evidence.  Kentucky  Statutes, 
I  519.  Notwithstanding  this  fact,  however, 
there  Is  a  link  In  plalntlCTs*  title  wUcb  has  not 
been  sufficiently  proven.  Under  our  statutes 
and  dedslons  a  commissioner's  deed  proves 
Itself;  that  Is,  It  is  evidence  of  the  resting  In 
the  grantee  of  tbe  title  of  the  parties  to  the 
proceeding.  For  that  reason  no  other  evi- 
dence Is  required.  .  Helton  t.  Belcher,  114 
Ky.  172,  70  S.  W.  295,  24  Ky.  Law  R^.  927. 
AVe  have  no  statute  making  a  deed  of  a 
trustee  in  bankruptcy,  or  Its  recitals,  prima 
fade  evidence  of  title.  In  the  absence  of  a 
statute,  such  recitals  In  a  deed  are  only 
binding  on  tbe  iwrties,  and  cannot  be  regard- 
ed as  evidence  of  title  against  strangers. 

As  plaintiffs'  title  stands,  therefore,  there 
Is  no  proof  of  title  In  the  trustees  or  of 
autbori^  to  make  the  sale.  On  a  return  of 
the  case  this  hiatus  may  be  sui^Ued  by  prop- 
erly certified  copies  of  the  orders  In  the 
tmnkmptcy  proceeding,  showing  the  adjudi- 
cation of  bankruptcy,  the  appointment  and 
qualification  of  tbe  trustees  named  In  the 
deed,  and  the  approval  of  the  sale. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  omslstent  with  this  oidnion. 


SOUTH  COVINGTON  &  a  ST.  RT.  00.  T. 
LEE. 

{Court  ot  Appeals  of  Eimtacky.   May  7, 1013.) 

1,  Guardian  and  Wasd  ({  8*)  —  Appoint- 
ment—Residence. 

Under  Ky.  SL  |  2015,  providing  that  the 
several  coanty  courts  shall  have  jurisdiction  of 
the  appointment  and  removal  ox  guardians  to 
minors,  tbe  court  of  the  county  where  the  minor 
resides  at  the  time  of  the  appointment  having 
jurisdiction,  bat  if  tbe  appointment  be  made 
tv  the  will  of  a  parent  jurisdiction  shall  be  in 
the  court  of  tbe  county  in  which  it  was  proven, 
and  if  the  minor  be  a  nonresident  the  jurisdic- 
tion shall  be  in  the  court  of  that  county  in 
which  some  part  of  his  real  estate,  or,  if  there 
be  none,  his  personal  estate,  may  lie,  the  coun- 
ty court  of  a  county  other  than  that  of  a  mi- 
nor's residence  and  in  which  none  of  ber  real 
property  was  located  has  no  jurisdiction  to 
appoint  a  guardian;  it  appearing  that  tbe  ap- 
pmntment  was  not  made  by  the  will  ot  either 
of  ber  parents. 

[Ed.  Note.— For  other  cases,  see  Ouardbui 
and  Ward,  Cent  Dig.  if  9,  18-18;  Dec  Dig.  | 
8.*] 

2.  New  Tbxal  (]  ISO*)— AmDATXis— Gonbid- 

■BATION. 

Where  new  trial  was  sought  on  the  ground 
of  newly  discovered  evidence,  and  one  of  de- 

fendanrs  employes  made  an  sffidavit  as  to 
what  certain  witnesses  would  testify,  but  affi- 
davits of  only  some  of  the  witnesses  were  pro- 
duced, no  satisfactory  reason  being  shown  why 
affidavits  of  the  others  were  not  produced,  only 
the  testimony  of  tiliose  whose  affidavits  were  lu- 
trodaced  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  808-810;  Dec.  IMg.  S  150.*] 
8.  New  Tbial  iS  108*)  — Motions— Aixow- 

AHOB  Upon  NiWLT  DiacovKBxn  Etioknce. 
A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  onleas  the 
evidence  be  of  a  decisive  nature,  and  such  as 
to  render  a  different  result  reasonably  certain. 

lEJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  226,  227 ;  Dec  Dig.  i  108.*] 

4.  NbW  ^I^IAI.  (i  108*)— NCWLT  Dxbcdvkud 

Evidence — Sutficienct. 

^  In  a  personal  injury  action  by  one  who 
was  a  minor  at  the  time  of  the  accident,  where 
the  case  turned  laigely  on  whether  the  first  ap- 
pointment of  a  guardian  was  valid,  newb'  Re- 
covered evidence  ft«Id  insu&dent  to  audiorise 
a  new  trial,  not  showing  that,  at  the  time  of  the 
appointment,  the  minor  resided  in  the  county 
in  which  it  was  made. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  226,  227;  Dec  Dig.  8  108.*] 

5.  Nxw  Tbxal  (fi  106*)— Nkwlt  Discovkbkd 

EVIDSNCB— SUFFJCXENCT. 

In  a  personal  injury  action,  a  new  trial 
cannot  be  allowed  upon  newly  discovered  evi- 
dence merely' upon  a  showing  that  the  pbysi- 
clan  who  testified  for  plahitiff  at  the  first  trial 
contradicted  himself  In  a  prosecution  against 
plaintiff  for  perjoiy,  for  such  testimony  would 
on  a  subsequent  trial  only  tuid  to  impeach  the 
witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ff  183,  221-223,  229;  Dec  Dig.  i 
105.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Rosa  Lee  against  the  South  Cov- 
ington &  Cincinnati  Street  Railway  Com- 
pany. From  a  Judgment  for  plaintiff  and  an 
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order  denying  a  new  trltl,  defendant  ap- 
peals. Affirmed. 

Bobert  01  Simmons,  of  OoTlngton,  for 
appellant  B.  F,  GraEtanlt  of  CoTlngton, 
for  appellee. 

CLAYt  (X  In  this  action  for  damages  for 
perstmal  Injaries  against  tbe  defendant, 
Booth  GoTington  &  Cincinnati  Street  Bailwar 
Company,  plaintiff,  Rosa  Jjie,  recovered  a 
Terdict  and  Judgment  for  $8,000.  The  tail- 
way  company  appeals. 

According  to  tbe  evidence  for  plaintiff,  sbe 
was  on  a  risit  to  her  married  sister,  Kra. 
McVay,  wbo  lived  In  Eentcm  county.  Booth 
Latonla.  On, April  20^  1906,  Urs.  Winston, 
who  Uved  near  plaintiff's  sister,  informed 
plaintiff  that  she  and  her  daughter,  Bessie 
Winston,  Intoided  to  drive  to  Oovlngton- 
Plalntlff  asked  permission  to  ride  with  them. 
Th^  then  started  to  town  In  a  covered 
spring  wagon.  Miss  Winston  sat  on  the 
right  side  of  the  seat  of  the  wagon  and 
drove.  Urs.  Winstcm  was  seated  tm  the  left 
Plaintiff  sat  in  title  rear  of  the  wagon.  Im- 
mediately in  front  of  her  was  an  onion  bar- 
rel whteb  had  been  cat  In  two.  When  they 
reached  Covington  and  were  driving  down 
Ifodlson  avenue  near  tbe  comer  of  Wallace 
avenue,  one  of  defendant's  cars,  without 
notice  or  warning,  ran  Into  the  wagon  from 
the  rear.  Plaintiff  was  thrown  across  the 
sharp  edge  of  the  barrel  and  injured.  After 
the  Injury  ahe  returned  to  her  home  in 
Olencoe,  Oallatln  county,  Ky.  Her  physi- 
cian there  advised  an  operatloa  She  after^ 
wards  returned  to  Covington  and  consulted 
Dr.  Edcman,  who  placed  her  In  Speer's  Hos- 
pital, Dayton,  Ky.,  and  performed  on  her  the 
operation  of  laparotomy.  At  the  time  of  the 
trial,  plaintiff  weighed  40  pounds  leas  than 
she  did  before  the  accident  It  seems  that 
Miss  Winston  was  injured  and  the  wagon 
practically  destroyed.  Defendant's  attorney 
compromised  with  Mrs.  Winston  and  Miss 
Winston  by  paying  them  $12S  each.  Mrs. 
Winston  quallfled  in  Kenton  county  as 
guardian  for  the  plaintiff,  who  was  an  in- 
fant at  the  time,  and  a  like  sum  of  $125  was 
paid  to  her  in  compromise  of  plaintiff's  claim. 
In  addition  to  a  denial  of  the  allegations 
of  the  petition  with  reference  to  defendant's 
negligence  and  plaintiff's  injuries,  defendant 
not  only  pleaded  contributory  negligence  of 
plaintiff,  but  also  pleaded  the  aforesaid  com- 
promise as  a  bar  to  her  right  of  recovery. 
Plaintiff  filed  a  reply  to  the  effect  that  she 
was  a  resident  of  Oallatln  county,  and  not 
of  Kenton  county,  and  that  the  appointment 
of  Mrs.  Winston  as  her  guardian  was  not 
only  void,  but  was  obtained  by  fraud. 

Our  attention  has  not  been  called  to  any 
prejudicial  errors  occurring  on  the  trlaL 
Indeed,  the  only  ground  urged  for  reversal 
is  the  error  of  the  trial  court  in  failing  to 
award  the  defendant  a  new  trial  «a  tbe 


ground  ot  newly  discovered  evidence^  Th« 
affidavits  filed  1^  the  defendant  bear  upon 
the  residence  of  plalntitt  at  the  thne  ct  the 
alleged  compromise,  and  the  cause  and  ex- 
tent of  her  injury. 

Among  the  aflSdavlts  filed  la  tme  of  de- 
fendant's claim  agent  to  the  effect  lliat  upim 
a  new  trial  the  def^dant  would  be  able  to 
show  by  Harry  Gibson  that  plaintiff  redded 
in  Covii^n  with  tbe  Orosthwaltes  and 
Wilsons  during  ttie  year  next  preceding  the 
accident;  by  Mike  Colbertson  that  plaintiff 
resided  for  some  time  in  Kcstmi  county 
during  the  year  preceding  the  accident;  by 
Mary  Kerney  that  the  plaintiff  stayed  with 
ber  a  part  of  the  time  In  Olndnnati  during 
the  year  preceding  the  acddsnt;  by  Mr.  and 
Mrs.  Shumate  Oiat  the  plaintiff  resided  in 
Kenton  county  during  several  months  of  the 
year  preceding  Oie  acddoit;  1^  Jcbxt  Wilson 
and  Amanda  Wilson  that  the  plaintiff  Uved 
with  flion  during  the  ftU  preceding  Oie  ac- 
cident; by  F.  Croetbwalte  that  tbe  plalntlfl 
lived  with  than  In  Covington  In  Aognst  and 
a  part  of  S^>tember,  1907.  No  affldavlta  of 
any  of  the  parties  mentioned  in  tbe  affidavit 
of  tite  claim  agent,  with  the  exception  of 
F.  CrosOiwaite  and  John  '^laon.  are  filed. 
Crosthwalte'B  affidavit  Is  to  the  ^ect  that 
plalntU^  who  was  then  known  as  Boss  Lee 
Jones,  Uved  with  her  husband,  Luke  Jones, 
at  1121  Prospect  avenue  for  a  period  of 
about  six  weeks  during  August  and  Septem- 
ber, 1907.  They  then  moved  to  75  Dast  Thir- 
teenth street  The  affidavit  of  John  Wilson 
relates  to  a  conversation  occurring  in  Sep- 
tember, 1907,  between  him  and  Luke  Jones, 
plaintjfrs  husband.  From  this  affidavit  It 
may  be  inferred  that  plaintiff  Uved  at  75 
East  Thh-teenth  street  In  September,  1907. 
The  alleged  conversation  with  her  husband 
Is  to  the  effect  that  Jones  objected  to  his 
wife's  working  t>ecau8e  sbe  told  affiant  she 
was  suffering  from  female  trouble.  In  addi- 
tion to  the  foregoing  affidavits,  the  affidavit 
of  Bessie  Jones,  a  sister-ln-law  of  plalntlfl, 
Is  to  the  effect  that  during  August  and  Sep- 
tember, 1907,  plaintiff  Uved  at  1121  Prospect 
avenue.  It  also  contains  a  statement  that 
plaintiff  suffered  continually  with  female 
trouble,  and  had  pains  In  the  region  of  her 
ovaries,  especially  when  she  did  any  work. 

In  addition  to  the  foregoing  affidavits, 
there  Is  filed  the  affidavit  of  plaintiff  made 
after  tbe  trial,  and  when  she  was  under 
arrest  charged  with  the  crime  of  perjury. 
In  this  affidavit  sbe  says  that  she  informed 
her  attorney  of  the  fact  that  sbe  had  Uved 
in  Covington  several  months  before  the  ac- 
cident; that  her  attorney  told  her  that  if 
she  would  testify  to  aU  that  he  told  her  to 
th^  would  get  good  mon^  out  of  the  acci- 
dent He  also  told  her  it  would  never  do  to 
testify  that  she  Uved  in  Kenton  county  be- 
fore the  accident  which  conversation  was 
In  connection  with  tbe  matter  of  the  ap- 
pointment of  the  guardian,  which  was  then 
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being  dfwnssed.  Tbe  affidavit  then  goes  on 
to  relate  certain  facts  whldi  affiant  alleges 
ber  attorney  Instrncted  her  to  testify  to. 

There  Is  also  In  tbe  record  an  affidavit, 
made  by  plaintiff  snbseqa^tly  to  her  arrest, 
repudiating  the  statements  contained  In  the 
above  affidavit,  and  alleging  that  the  above 
affidavit  was  obtained  from  her  while  she 
was  under  arrest,  and  bj  the  fraud,  threats, 
and  intimidation  of  the  arresting  officers 
and  an  attorney  and  claim  agent  of  the  de- 
fendant, and  at  a  time  when  her  mental 
condition  was  each  that  she  did  not  aM>re- 
date  what  she  was  saying.  To  rebut  this 
affidavit,  there  were  filed  the  affidavits  of 
several  parties  who  were  present  when  the 
flXBt  affidavit  was  made,  to  the  effect  that  no 
coercion  or  fraud  of  any  kind  was  practiced 
on  her,  and  that  she  made  the  affidavit  vol- 
nntarily  and  willingly,  and  knew  exactly 
wlut  tile  was  talking  about. 

Counter  affidavits  of  several  prominent 
ettlEens  of  Gallatin  county,  to  the  effect  that 
pil»inHfr  was  a  resident  of  that  county,  were 
also  filed.  It  further  appears  that  at  the 
time  ot  tba  acddoit  she  had  an  action  for 
divorce  pending  against  her  husband.  Luke 
Jones,  In  the  drcoit  court  of  Gallatltt  coon- 
ty.  Ky.,  and  that  that  court  subseQuently 
granted  the  divorce. 

It  further  appears  that  on  the  trial  of  this 
case  Dr.  Eckman  testlfled  that  be  removed 
plaintiff's  ovaries.  In  his  opinion,  the  con- 
dition of  her  ovaries  was  due  to  a  blow 
or  Injury.  It  was  necessary  to  remove  the 
ovaries  because  of  the  Inflammatory  condi- 
tion of  the  ovaries.  He  also  stated  that 
tthe  trouble  with  which  idalntUt  suffered 
coaI<Vhave  been  caused  by  gonorrhea.  When 
be  got  into  plalntUTs  pelvis  he  found  it  was 
not  the  result  of  gonorrhea.  Subsequemtly* 
upon  the  trial  of  plaintiff  for  false  swear^ 
lug.  Dr.  Et^man  testified  bIb  follows:  "I  per- 
formed the  operation  called  laparotcony. 
Wben  I  operated  I  found  what  I  had  al- 
tmdj  found  by  tbe  examination,  the  retro- 
verted  womb,  and  ovaries  misplaced.  I  re- 
moved tbe  ovaries  and  Fallopian  tubes,  wUdi 
were  at  that  time  filled  with  pxa.  I  8hor^ 
ened  the  Ugamoits  to  restore  the  parts  to 
ttidr  normal  condltton  as  far  as  possible." 
He  farther  testified  that  any  Infectious  dis- 
ease or  Inflamed  condition  of  any  Und  would 
produce  pus  in  the  Fallopian  tubes.  He  knew 
of  no  case  where  an  injury  produced  pus  in 
the  pus  tubes.  Only  a  microscopic  examin- 
ation would  determine  what  caused  the  pus 
in  mdi  eases.  In  the  case  under  considera- 
tion there  was  no  ndscroscoplc  exandnatkm. 
Be  did  not  recall  that  there  was  any  pus  In 
the  pus  tabes,  and  did  not  remember  wbeth- 
er  Hun  was  any  or  not  in  plaintiff's  cua. 
On  cross  examination,  he  said  that  his  state- 
ment as  to  the  existence  of  pus  was  made 
from  tbe  record  at  the  hospital,  and  not 
from  his  recollection.  He  did  not  make 
the  record.  He  bad  beam  aaked  to  Ogn  cards 
after  the  operation,  but  did  not  know  who 


made  the  records  of  the  opwation.  On  his 
original  examination,  a  day  or  two  beCon, 
he  testified:  "Q.  You  found  in  addition 
to  that  pus  In  the  tubes  leading  from  the 
ovaries?  A.  That  was  recorded  in  the  hos- 
pital record.  Q.  Is  It  true?  A.  Tea,  sir." 
He  further  testified  that  the  most  frequent 
cause  of  pus  in  the  tubes  was  gonorrhea; 
that  It  was  estimated  by  some  that  86  per 
cent  or  00  per  cent,  of  tbe  cases  resulted 
from  this  cause,  but  he  would  say  that  it 
resulted  from  that  cause  in  the  majority 
of  cases.  He  also  said  that  he  had  not 
known  of  a  case  In  his  reading  where  the 
condition  was  produced  from  an  Injury,  but 
that  the  condition  in  which  he  found  plain- 
tiff was  absolutely  due  to  the  injury. 

The  claim  agent,  in  his  affidavit,  also  says 
that  after  the  trial  of  the  case  Dr.  Bckman 
told  him  that  the  trouble  for  which  plaintiff 
was  operated  on  had  existed  previous  to  the 
accident,  and,  while  the  accident  in  question 
might  have  caused  some  aggravation  of  the 
trouble  it  was  not  the  cause  of  the  opera- 
tion which  had  been  performed  on  plaintiff. 
In  the  rebuttal  afQdavlt  filed  by  Dr.  Bck- 
man,  this  statemoit  is  denied.  In  the  rebu^ 
tal  affidavit  be  dlstlngolshea  between  the 
cause  of  the  retroverted  womb  and  the  dis- 
placement of  the  ovaries  and  tbe  existence 
of  pus  In  tbe  pus  tubee.  He  says  that  the 
former  was  the  cause  of  the  operation,  and 
that  if  pus  tubes  existed  at  the  time  of  the 
operation,  th^  were  removed  as  they  should 
have  been.  Dr.  Dckman  further  says  tn  his 
affidavit  that  if  another  trial  is  had,  and 
he  is  again  summoned,  his  testimony  will 
be  the  same  as  it  was  on  the  first  triaL 

[1]  The  plalntifTs  resi^toice  was  a  mate- 
rial issue  In  the  case.  She  was  not  a  non- 
resident owner  of  real  estate,  nor  was  the 
appc^tment  of  Mrs.  Winston  as  guardian 
made  by  the  will  of  hw  f&ther  or  mother. 
That  b^g  true,  only  the  county  court  of  her 
retidence  bad  Jurisdiction  to  appttot  a 
guardian,  and  if  at  the  time  of  tbe  app<^t- 
meat  plaintiff  was  not  a  reatdeait  of  Km- 
ton  conn^,  tbe  apptHntment  ot  Mrs.  TVlnB- 
ton  ms  void  and  tbe  settlement  irtilcb  she 
as  guardian  made  with  defendant  was  also 
v<dd.  Section  201S,  Kentucky  Statutes;  Ware 
V.  Ooleman,  6  J.  J.  Harsh.  198. 

On  tbe  trial,  defmdanf s  agent  who  made 
tbe  settiemmt  with  Mrs.  Wlnsbm  testified 
that  plalntllf  told  lilm  that  ber  residence  was 
in  Kuiton  county;  tbat  she  was  a  married 
woman  at  the  time^  bnt  was  not  Uvlng  with 
ber  husband;  that  she  and  her  husband  had 
lived  with  her  sister,  but  had  separated  be- 
cause of  some  disagreement  She  was  at  her 
sister's  house  whan  she  rode  down  with  Mrs. 
Winston.  PlaintUTs  slstw  testified  that 
plalntllf  was  married  and  came  to  live  in 
Kenton  county  in  1907.  Plaintiff  and  her 
husband  first  boarded  with  her  sister,  Sarah 
Holmes,  near  Latonia.  ^Riey  stayed  thwe 
about  two  we^  and  then  wait  out  to  Mr.  Bd 
Handlton'a.  Plalntifl  came  to  live  with  wit- 
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nesB  three  or  four  months  before  she  got 

irait 

[2]  While  the  affidavit  of  the  <Haim  agent 
refers  to  a  nnmber  of  witnesses  by  whom 
cottid  be  proven  certain  facts  with  reference 
to  plalntUPB  residence,  affidavits  of  mHj 
two  of  these  witnesses  accompany  the  affida- 
vit <hC  the  claim  agent,  and  no  satisfactory 
reason  is  shown  why  the  affidavits  of  the 
other  alleged  witnesses  are  not  produced. 
That  bdng  true,  only  those  affidavits  that 
accompany  the  affidavit  of  the  cUlm  agent 
can  be  cooridered.  Oty  of  Dayton  v.  Hlrth, 
121  Ky.  42,  8T  &  W.  1136,  27  Ky.  law  Rep^ 
1209;  Traveiar^  Insnrance  Co.  v.  Uclner^ 
ney,  119  S.  W.  172. 

[3, 4]  Tbext  remain,  then,  only  tike  affida- 
vits of  T.  Orosthwalte,  John  Wilson,  and 
Bessie  Jones.  Groathwalt^s  affidavit  Is  to 
the  effect  that  plaintiff  lived  at  1121  Prospect 
avenae,  Covington,  Ky^  for  a  period  of  aboat 
six  we^  daring  Augnst  and  Septembw, 
1907,  when  she  and  her  husband  moved  to 
76  East  Thirteenth  street  Wilson's  affi- 
davit Is  to  the  effect  that  plaintiff  and  her 
husb&nd  lived  at  75  Bast  Thirteenth  street 
In  September,  1907.  Bessie  Jones'  affidavit 
is  to  the  effect  that  plalntur  lived  at  1121 
Prospect  avenue  In  August  and  part  of  Sep- 
tember, 1907.  In  addition  to  these  afBdavlts, 
Oxen  is  the  affidavit  ot  plaintiff  made  after 
her  arrest,  and  whldi  she  repudiated  the 
next  momlnK  to  the  effect  that  she  told  her 
attorney  that  she  had  lived  In  Covington  sev- 
eral months  before  the  accident,  but  that  be 
told  her  that  It  would  never  do  to  testify 
that  abe  had  lived  In  Kenton  county  before 
the  accident  It  will  be  seen  that  the  newly 
discovered  evidence  relates  entirely  to  the 
residence  of  the  plaintiff  during  the  fall  of 
the  year  preceding  the  accident  PlalntUCs 
own  affidavit  shows  merely  that  she  had  in- 
formed her  attorney  "that  she  had  lived  in 
Covington,  Eoktucky,  for  several  months  be- 
fore the  acddent  for  which  she  brought  suit 
against  the  street  railway  company."  This 
statement  may  be  true,  and  yet  her  residence 
have  been  elsewhere  at  the  time  of  the  ap- 
pointment of  Mrs.  '^nston  as  her  guardian 
in  June,  1908.  None  of  the  affidavits  show 
plaintiff's  actual  residence  at  that  time.  As 
a  matter  of  fact,  plaintiff  may  have  resided 
In  Covington  for  several  months  prior  to 
the  accident,  and  she  may  have  resided  there 
in  the  fall  of  1907 ;  yet  this  evidence  is  only 
a  drcumstance  tending  to  establish  that  she 
actually  lived  there  in  June,  190&  It  is  the 
invariable  rule  not  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence  un- 
less the  evidence  be  of  a  decisive  character 
and  such  as  to  render  a  different  result  rea- 
sonably certain.  Hays  v.  Davis,  46  S.  W. 
212,  20  Ky.  Law  Rep.  342:  C.  &  O.  Ry.  Co. 
V.  Friel,  39  S.  W.  704,  19  Ky.  Law  Rep.  152. 
The  rule  has  also  been  stated  as  follows: 
"Newly  discovered  evidence  not  of  a  con- 
clusive or  preponderating  character  does  not 
authorise  a  new  triaL"  Shely  v.  Shely,  47  S. 


W.  1071,  20  Ey.  Lew  Bep.  1021:  Oberdorfer 
V.  NewbtfgOT,  67  B.  W.  267,  28  Ky.  law  Bok 
23!^  Another  statement  of  the  rule  is:  To 
entitle  a  party  to  a  new  trial  when  the  jMint 
npoa  whldi  It  Is  sought  was  in  Issue  in  the 
former  trial,  the  newly  discovered  evldoioe 
must  be  of  such  a  permanent  and  unerring 
diaractra  as  to  pr^nderate  greatly,  or  have 
decisive  infUience  upon  the  evidence  to  be 
overturned  by  It  Owsley  v.  Owsl^,  117 
Ky.  47,  77  S.  W.  397,  26  Ky.  Law  Bep.  11B6; 
Allen  V.  Perry,  6  Bush,  85;  Paducah  Ice  Go. 
V.  H.  B.  HaU  &  Co.,  113  S.  W.  104. 

It  is  manifest  that  the  newly  discovered 
evidence  relied  on  In  this  case  does  not  come 
up  to  the  required  standard.  The  question 
is:  What  was  plaintiffs  residence  in  June, 
19087  AU  the  facts  which  it  is  claimed  the 
new  witnesses  would  testify  to  may  be  ab- 
solutely true,  and  yet  they  t^  only  to  draw 
that  plaintiff  lived  with  her  husband  In  Cov- 
ington at  a  period  several  months  before  the 
qualification  of  Mrs.  '^^ston  as  her  guard* 
Ian.  deposed  to  this  evidence  Is  the  fact 
that  she  1^  hw  husband  and  instituted  an 
action  for  divorce  against  him  In  the  month 
of  April,  1908,  and  prior  to  the  accident,  as 
well  as  the  testimony  of  several  witnesses 
that  she  actually  resided  in  Oallatln  county 
at  that  time,  and  at  the  time  of  the  quali- 
fication of  her  guardian.  Under  these  cir- 
cumstances we  cannot  say  that  the  newly  dis- 
covered evidence  Is  so  decisive  in  character 
as  to  render  a  different  result  reasonably 
certain. 

[S]  The  only  newly  discovered  evidence 
that  refers  to  the  extent  of  plaintiff's  in- 
juries is  the  evidence  given  by  Dr.  Bckman 
on  the  trial  for  false  swearing,  which  it  is 
claimed  is  contradictory  of  his  evidence  glv* 
&i  in  this  case.  In  this  connection  it  is  In- 
sisted that  his  evidence  in  this  case  was  to 
the  effect  that  plalnUfTs  Injuries  were  caus- 
ed by  trauma,  while  his  evidence  in  the  crlm-  , 
tnal  case  tends  to  show  that  It  was  the  re- 
sult of  a  diseased  condition.  We  have  care- 
fully read  bis  evidence  on  the  two  trials, 
and,  when  considered  as  a  whole.  It  la  doubt- 
ful if  his  evidence  in  the  criminal  case  con- 
tradicts his  evidence  In  this  case  to  the  ex- 
tent claimed  by  counsel  for  the  defendant. 
But  even  if  this  be  the  case,  the  effect  of  the 
evidence  la  simply  to  show  that  the  witness 
on  the  trial  of  the  criminal  case  made  state- 
ments in  conflict  with  his  testimony  In  this 
ease.  Therefore,  if  the  evidence  now  offered 
bad  been  produced  on  the  trial,  it  would  still 
be  an  open  question  whether  the  witness 
swore  to  the  truth  on  the  first  trial  or  on  the 
trial  of  the  case  for  false  swearing.  Mani- 
festly the  evidence  now  offered  would  be 
admissible  only  for  the  purpose  of  impeach- 
ing the  witness.  It  is  the  general  rule  that 
newly  discovered  evidence  which  tends  only 
to  discredit  or  Impeach  a  witness  does  not 
authorize  a  new  trial.  L.  &  N.  R.  B.  Co.  v. 
Tlnkham's  Adm'x.  44  S.  W.  480, 10  Ky.  Law 
Bep.  1784;  Louisville  Insurance  Co.  v.  Hoff- 
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man,  70  S.  W.  403,  *24  Ky.  Law  Hep.  980. 
We  see  no  reason  why  tbii  rale  should  not 
apply  In  thla  case.  . 
Judgment  afllmwtd 


FBANKFOBT  ft  a  BT.  GO.  at  aL  t. 

JACKSON. 

(Court  of  Apc»eal8  of  Kentucky.  May  6,  1913.) 

1.  Va^VDB,  Statcte  ov  (S  60*)— Aobeeuent 
Not  to  bs  Pebfobued  Within  One  Xeab. 

An  oral  contract  between  the  owner  of  a 
coal  elevator  and  a  railroad,  continuing  in  force 
a  written  contract  for  switching  coal  to  the  ele- 
vator so  long  as  the  owner  remained  in  the  coal 
boainess  and  continued  to  get  coal  over  the 
railroad,  was  not  within  the  statute  of  frauds, 
since  it  might  be  performed  within  one  year. 

[Ed.  Note.— For  other  caaea,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  75-77 ;  Dec  Dig.  |  60.«] 

2.  CoNTBaois  (I  24^*)— YauDiTT— In  Gbx- 

£RAL. 

Where  a  written  contract  between  the  own- 
er of  a  coal  elevator  waa  certain,  mutual,  and 
based  upon  a  consideration,  a  verbal  renewal 
contract  merely  continuing  the  contract  in  force 
made  all  its  provisions  a  part  of  the  renewal 
contract  which  therefore  was  not  void  for  nn- 
certainty,  lack  of  mntoality,  or  want  of  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1127;  Dec  Dig.  $  242.*] 

3.  AsaiONUKNTS  (S  19*)— Pbofebtt  Assiona* 
BLE— CONTBAOT  OF  PKBSONAI.  NATUBE. 

The  verbal  renewal  of  a  written  contract 
between  the  owner  of  an  elevator  and  a  rail- 
road, whereby  the  railroad  waa  to  deliver  coal 
on  a  switch  as  long  as  the  owner  remained  in 
the  coal  bnalneas  and  continued  to  get  coal 
over  the  railroad,  was  a  peraonal  contract  with 
the  owner,  ending  when  be  ceased  to  do  busi- 
ness, and  not  the  subject  of  sale  or  asaignment, 
nor  running  with  the  property. 

lEd.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  S8  28-31;  Dec  Dig.  g  19*1 

4.  Dahaoes  <i  120*)— Bbeaoh  ov  Oontbaoiv- 
Effect  of  Pbovisions  of  Conteact. 

On  a  breach  of  a  railroad's  contract  to 
deliver  coal  at  an  elevator  aa  long  as  the  own- 
er remained  In  the  coal  business  and  continued 
to  ^et  coal  over  the  railroad,  which  was  only 
incidental  to  and  did  not  destroy  the  business, 
but  only  impaired  its  value,  the  owner  was  not 
enticed  to  recover  anything  for  the  depredation 
In  the  market  value  of  his  property,  bnt  the 
measnre  of  his  damages  was  linuted  to  the  de- 
predation or  loss  in  the  net  income  derived 
from  his  tKiriness  np  to  Ihe  time  he  disposed 
of  it 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8S  281-806;  Dec  Dig.  |  120.*] 

5.  CoHiuoTS  ({  275*)— OoHOTBUonon— Bx- 
PAiB  or  Switch. 

Under  a  contract  between  the  owner  of  a 
coal  elevator  and  a  railroad,  by  which  each 
was  to  keep  a  part  of  the  approach  or  switch 
in  repair,  and  the  repair  of  one  part  alone 
would  accomplish  nothing,  it  was  the  mutual 
duty  ot  each  to  make  repairs  according  to  the 
contract  and  the  owner  complaining  of  the 
railroad's  bieadi  should  manUest  his  ability 
and  readinras  to  repair  his  part  of  the  switch. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  jyig.  t  1207;  Dec.  DtgTf  27S.*] 

6.  Daiuoes  (I  60*)— Bbeaoh  of  ConxBAciv- 
Beduction  of  Dauages. 

Under  a  contract  between  the  owner  of  a 
coal  elevator  and  a  railroad,  whereby  each  par- 


ty was  to  repair  a  part  of  the  switch  or  ap* 
proacb,  damages  recoverable  by  the  owner,  him- 
self willing  and  ready  to  iierform  his  part  on 
refusal  of  the  railroad  to  perform  its  part  be- 
cause the  switch  waa  out  of  repair  and  dan- 
gerous, should  be  diminished  by  whatever  sum 
it  would  have  cmt  him  to  pnt  his  part  of  the 
switch  in  such  condition  as  would  make  It  safe. 

[Ed.  Note.— For  other  cases,  see  Damues, 
Cent  Dig.  H  115,  116;  Dec  Dig.  |  60*1 

Appeal  from  drciilt  Court,  Scott  County. 

Action  by  J.  P.  JaclEBon  against  the  Frank- 
fort ft  Clndanatl  Ballway  Gonipajiy  and  oth- 
ers.  Jodgment  for  plalntlfl,  and  defendants 

appeal   Reversed,  and  new  trial  granted. 

Ben].  D.  Warfleld.  of  Louisville,  Emmett 
M.  Dickson,  of  Paris,  for  appellants.  Brad- 
ley ft  Bradley,  of  Georgetown,  for  appellee. 

GARROIiL,  J.  On  December  27,  1902,  the 
appellee,  J.  P.  Jad^son,  and  the  Frankfort 
ft  Cincinnati  Railway  Company,  hereafter 
called  the  F.  &  C,  entered  into  a  written 
contract,  by  the  terms  of  which  the  F.  ft 
C.  agreed  to  deliver  coal  at  an  elevator  pre- 
viously erected  and  owned  by  Jackson  in 
the  city  of  Georgetown.  The  contract  stip- 
ulated that  "the  said  Jackson  agrees  to  pro- 
vide a  suitable  approach  from  the  track  of 
said  company  to  the  elevator  in  accordance 
with  the  plans  of  said  company's  engineer 
and  submitted  to  the  general  sup^lntendeut 
of  said  company,  said  Jackson  furnishing  all 
necessary  material  and  labor  for  the  con- 
struction of  said  approach  at  his  own  ex- 
pense. After  said  approach  is  built  the  said 
company  agrees  that  It  will  furnish  at  Its 
own  expense  the  necessary  switch  and  turn- 
out fixtures  and  rails  and  lay  the  track  on 
the  approach  to  and  on  the  elevator.  ♦  •  * 
Upon  completion  of  the  approach  and  when 
the  same  Is  ready  for  use,  the  said  company 
agrees  to  place  on  the  elevator  such  cars  of 
coal  as  may  be  shipped  over  Its  line  of  rail- 
way to  said  J.  P.  Jackson  for  unloading  In 
said  elevator  without  cost  to  said  Jackson 
and  it  agrees  to  place  on  said  elevator  cars 
shipped  over  other  railroads  to  said  J.  P. 
Jackson  without  extra  charge  except  the 
usual  switch  charges  for  switching  other 
cars  received  from  other  roads  on  its  own 
switches.  In  consideration  of  the  fadlltlea 
so  afforded  It  for  unloading  cars,  the  said 
company  agrees  to  pay  to  said  Jackson  half 
of  the  cost  to  him  of  the  material  and  labor 
expended  by  him  In  the  construction  of  the 
said  approach  from  its  track  to  said  eleva- 
tor, said  repayment  to  be  at  the  rate  of  15 
cents  per  ton  of  coal  handled  over  the  Frank- 
fort &  Clndnnati  Railway  Company  from 
Paris  or  Frankfort  and  consigned  to  said 
Jackson  and  unloaded  on  said  elevator. 
•  •  ♦  When  the  amount  so  proposed  to 
be  refunded  by  the  said  company  shall  have 
been  paid  to  said  Jackson,  the  structure  and 
material  composing  same,  located  on  the 
right  of  way  of  said  company,  shall  become 
and  r^ain  the  prop^ty  of  said  company. 
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and  Shan  be  maintained  at  Its  cost  and  ez- 
pense,  bat  until  that  time  It  shall  be  main- 
tained by  said  Ja(&Boa  It  is  agreed  that 
the  rails  and  fostenlnga  on  the  entire  struc- 
ture, being  famished  by  said  company,  shall 
be  and  remain  its  property  and  shall  be 
maintained  by  it.  •  •  •  It  is  further 
agreed  by  the  parties  hereto  tbat  this  con- 
tract and  license  given  herein  shall  continue 
for  a  period  of  Are  years  with  the  privilege 
of  renewing  the  same  npon  such  terms  as 
the  parties  may  agree  on."  This  contract 
was  carried  out  in  a  manner  satisfactory  to 
both  parties  during  the  five  years  of  its  ex- 
istence, and  at  the  expiration  of  the  five 
years  it  was  renewed,  as  claimed  by  Jadc- 
son,  under  a  verbal  contract  entered  Into 
between  him  and  Harper,  president  of  the  F. 
&  (X  In  respect  to  this  renewal  Jadcson 
testified  that  the  agreement  was  that  the 
terms  and  conditions  of  the  written  con- 
tract, except  so  much  as  related  to  the  re- 
payment to  him  by  the  F.  &  C  of  one-half 
of  the  cost,  which  had  been  satisfied,  should 
continue  In  force  as  long  as  he  continued  In 
business  and  would  handle  coal  at  his  ele- 
vator that  came  over  the  line  of  the  F.  &  0. 

Harper  testified  in  substance  that  In  the 
conversation  he  and  Jackson  had  respecting 
the  renewal  of  the  contract  he  told  him  "we 
will  just  go  on  and  continue  business  in  the 
same  way,"  and  also  that  "as  long  as  he  was 
in  business  there  we  would  contlnne  to  set 
up  those  cars  as  we  had  done  before."  It  is 
farther  shown  without  contradiction  that 
from  the  expiration  of  the  written  contract 
in  December,  1907,  until  November,  1909, 
both  the  parties  transacted  bosinesa  In  the 
same  manner  as  they  did  under  the  written 
contract,  and  we  may  thertfore  say  at  this 
point  that,  when  the  written  contract  expir- 
ed, it  was  verbally  agreed  between  Harper 
and  Jackson  that  the  terms  and  conditions 
of  the  written  contract,  with  the  exception 
noted,  should  contlnne  in  force  as  long  as 
Jackson  remained  In  the  coal  business,  and 
handled  coal  in  the  manner  contemplated  by 
the  written  contract  In  November,  1909,  the 
F.  '&  O.  sold  and  conveyed  its  property  to  the 
Louisville  &  Nashville  Railroad  Company, 
hereafter  called  the  I/.  &  N.,  and  by  the 
terms  of  this  contract  of  sale  and  purchase 
the  Lk  &  N.  assumed  all  existing  contracts  of 
the  F.  &  a  as  well  as  all  existing  UablUtles 
incurred  by  It  Very  soon  after  the  L.  & 
N.  obtained  possession  of  the  tracks  and 
property  of  the  F.  &  G.  a  controversy  arose 
between  the  L.  Si  N.  and  Jackson  as  to  the 
rights  and  liabilities  of  the  parties  under  this 
contract  with  the  result  that  the  Ll  &  N.  re- 
fused to  deliver  coal  at  Jackson's  elevator. 
The  canses  that  brought  about  this  contro- 
versy will  be  stated  more  at  length  later  on. 

In  1911  Jackson  brought  this  suit  against 
the  F.  &  C.  and  the  L.  &  N.  to  recover  dam- 
ages for  a  breach  of  the  verbal  contract  en- 
tered Into  between  himself  and  Harper.  He 
avezred  In  his  petition  that  at  the  ezplratlcHi 


of  the  written  contrabt  'It  was  mntnally 
agreed  and  understood  between  the  plaintiff 
and  the  said  defendant  F.  &  O.  tliat  said 
contract  was  renewed  according  to  its  terms 
for  another  period  of  five  years,  and  the 
plaintiff  agreed  to  handle  its  coal  over  the 
road  of  said  defendant  when  It  could  be  so 
obtained,"  and  that  under  this  verbal  con- 
tract both  parties  continued  to  act  as  they 
had  under  the  written  contract  until  Novem- 
ber 1,  1909,  when  the  Ia  &  N.  under  its  pur- 
chase took  control  and  charge  of  the  F.  &  O. 
He  further  averred  that  the  L.  &  N.,  after 
Its  purchase,  performed  the  contract  until 
December,  1909,  when  it  refused  to  deliver 
coal  to  the  elevator  upon  the  ground  that  the 
approach  was  unsafe  and  dangerous,  and 
that  by  this  breach  of  its  contract  the  fair 
market  value  of  bis  proper^  was  dinrinlah- 
■ed  In  the  sum  of  $2,176  and  bis  bodnMs 
damaged  in  the  sum  of  $6,000. 

After  making  various  motions  and  demur- 
rers, the  1/.  &  N.,  for  answer  to  the  petition, 
denied  that  there  had  been  any  renewal  of 
the  written  contract  between  Jackson  and 
the  F.  &  C,  and  affirmatively  averred  that 
the  elevator  and  approaches  to  the  same,  ex- 
cept so  much  of  the  approach  as  was  con- 
structed upon  the  right  of  way  of  the  F.  ft 
C,  and  excepting  the  rails  and  fastminga 
on  the  structure,  were  the  property  of  Jack- 
son, and  it  was  his  duty  and  obligation  nn- 
der  the  contract  to  keep  that  part  of  the  ap- 
proach owned  by  him  in  repair,  which  he 
failed  to  do,  and  by  reason  of  this  failure 
his  part  of  the  approach  had  become  unsafe 
and  dangerons  for  use  by  engines  aud  cars, 
and  engines  and  cars  could  not  be  transportr 
ed  over  the  approach  without  gr^t  danger 
to  life  and  property,  and  for  this  reason,  as 
w^  as  because  the  written  contract  had 
never  been  renewed,  or,  if  renewed,  was  void 
for  uncertainty,  and  because  lacking  in  mu- 
tuality without  consideration^  as  well  as 
within  the  statute  of  frauds,  it  refused  to 
deliver  cars  of  coal  to  the  elevator.  In  reply 
Jackson,  while  admitting  that  he  was  the 
owner  of  the  elevator  and  at^roadi  thereto, 
except  that  part  located  on  the  right  of  way 
of  the  F.  &  C,  and  under  a  duty  to  keep  the 
same  in  repair,  except  as  to  the  rails  and 
Iron  fixtures,  denied  that  the  structure  or 
any  part  of  It  owned  by  him  was  out  of  re- 
pair or  that  for  this  reason  the  L.  &  N. 
refused  to  deliver  cars  over  it  He  further 
averred  that  if  any  repairs  were  necessary 
on  his  part  of  the  structure,  "he  was  at  all 
times  ready  and  willing  and  able  to  make 
said  necessary  r^alrs  thereon,  but  that  the 
L.  &  N.  made  no  claims  that  repairs  were 
necessary,  and  did  not  assign  this  as  a  rea- 
son for  refusing  to  deliver  coal  nntll  long 
after  it  had  broken  Its  contract" 

After  the  pleadings  had  been  made  up^ 
there  was  a  trial  of  the  case  before  a  jury 
and  a  verdict  for  Jackson  In  the  sum  of  $1,- 
676,  and  from  the  Judgment  on  this  verdict 
this  aK>eal  1>  pEosecnted. 
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It  Is  earneBtly  Insisted  by  counsel  for  &p- 
Iiellam  tbat  the  petition  was  &tally  defec- 
tive, in  tbat  It  stated  that  tbe  rerbal  con- 
tract Should  oontlniie  for  a  period  of  five 
years,  and  so  was  In  violation  of  tbat  section 
of  tbe  statute  of  frauds  providing  that  "no 
action  shall  be  brought  to  diarge  any  per- 
son *  •  •  vjfon  any  agreement  wblch  Is 
not  to  be  performed  within  one  year  from 
the  «MiiHng  thereof  unless  the  promlBe,  con- 
tract or  agreement  *  *  *  or  some  memo- 
randum or  note  thereof  be  in  writing  and 
dgned  by  the  party  to  be  charged  therewith, 
or  by  his  avttwrlxed  agent"  If  tbe  case 
were  here  on  the  demurrer  to  tbe  petition 
as  amended  alone^  we  would  say  that  it  atr 
tempted  to  state  a  cause  of  action  within  the 
section  of  the  statute  of  frauds  quoted,  and 
was  therefore  nonenforceable ;  but  we  think 
the  other  pleadings  and  Issues  in  the  case 
cored  tills  defect,  and,  as  the  judgment  must 
be  revosed  for  other  reasons,  it  does  not 
seem  necessary  to  further  notice  this  objec- 
tion. 

[1]  Although  as  before  stated  the  petition 
relied  on  a  renewal  contract  that  was  pro; 
hibited  by  the  statute  of  frauds,  and  there- 
fore not  enforceable,  the  contract  really  made 
between  JactEson  and  Harper,  as  testified  to 
by  both  of  them,  was  not  within  tbe  statute 
of  frauds,  as  It  only  provided  that  the  con- 
tract shoold  continue  In  existence  as  long  as 
Jackson  remained  in  business,  and  therefore 
ndght  have  been  performed  within  a  year. 
Stowen  V.  Hollis,  83  Ky.  M4;  Howard  v. 
Borgra,  4  Dana,  137;  Dickey  v.  Dickinson, 
106  Ky.  748,  49  S.  W.  761,  20  Ky.  Law  Hep. 
IfiSO.  88  Am.  St  Bep.  337:  Fain  v.  Turner, 
06  Ky.  634,  29  S.  W.  628,  16  Ky.  Law  Rep. 
719. 

tl]  Nor  do  we  think  the  renewal  contract 
wms  TtAA  for  uncertainty,  1b<^  of  mutuality, 
or  want  of  consideration.  The  written  con- 
tract was  not  defldent  in  dther  of  these  re- 
spects; and,  as  the  vorbal  contract  merely 
contlnned  in  force  the  wiitten  contract,  all 
tbe  provisions  at  the  written  contract  are 
to  be  treated  as  a  part  ot  the  verbal  renewal 
otmtract 

Passing  what  we  may  call  the  preliminary 
l^al  Questicnis  raised  by  counsel,  and  coming 
to  what  we  ooncdTO  to  be  the  real  issues  in 
the  COM,  we  will  consider  the  rights  and  11a- 
bUltlee  oi  parties  undw  the  renewal  con- 
tract; tbe  questions  relating  to  the  unsafe 
and  daz^cerous  condition  of  the  structure,  the 
duty  and  obligatiou  of  the  parties  in  respect 
then/to,  and  the  measure  of  damage  Jackson 
was  entitled  to  recover  if  the  Ij.  &  N.  com- 
mitted a  breach  ot  the  contract  It  Is  agreed 
that  about  one-half  of  the  aroxoaeh  to  the 
elevator,  and  over  whUA  cars  had  to  be 
carried  from  the  railroad  to  tbe  elevator,  was 
located  on  the  right  of  way  of  the  F.  &  O. 
and  tbat  the  other  part  of  it  ms  <m  ground 
owned  or  acquired  by  Jackson,  and  that  It 
mis  the  duty  ot  the  L  &  N.  to  maintain  and 
keep  In  iq;ialr  that  part  ot  tiie  stmctore  qa 


Its  right  of  way  and  the  duty  of  Jackson  to 
maintain  and  keep  In  repair  the  remainder 
of  the  structure,  and  tbat  It  was  the  further 
duty  of  the  U  &  N.  to  maintain  and  keep  In 
repair  on  the  entire  structure  the  rails  and 
iron  fixtures  attached  thereto.  The  evidence 
shows  tbat  tbe  coal  elevator  was  built  before 
the  approach  or  trestle  connecting  It  with 
the  F.  &  C,  and  that  the  approach  was  bntlt 
to  better  facilitate  tbe  delivery  of  coal  to 
the  elevator,  although  it  was  not  indispensa- 
ble to  the  use  of  the  elevator  for  the  purpose 
intended,  and  that  tbe  approach  was  about 
500  feet  long,  and  In  some  places  several  feet 
blgh.  It  Is  also  shown  that  soon  after  the 
L.  &  N.  purchmed  tbe  F.  &  C,  and  before  or 
abont  January  1,  1910,  the  L.  &  N.  delivered 
Its  first  car  of  coal  at  the  elevator  In  the 
same  manner  as  the  F.  &  C.  had  been  doing, 
but  the  trainmen  complained  of  the  unsafe 
and  dangooua  condition  of  the  approach, 
and  thereupon  the  L.  &  N.  declined  to  put  any 
ei^ines  or  cars  on  It  until  It  was  repaired 
and  made  safe  toi  their  carriage.  Within  a 
short  time  after  this,  some  engineers  and 
bridge  inspectors  for  tbe  L.  &  N.  examined 
the  approach  carefully,  and  they  and  many 
other  witnesses  qualified  to  speak  on  the 
subject  testified  that  the  approach  was  in 
such  condition  as  tbat  It  would  be  dangerous 
to  life  and  property  to  attempt  to  haul  en- 
gines and  cars  over  It  and  these  engineers 
estimated  that  It  would  cost  to  put  Jackson's 
part  of  the  approach  in  safe  condition  and 
good  repair  something  over  (1,000,  and  abont 
the  same  amount  to  put  in  good  condition 
and  repair  that  part  of  the  aK>roach  owned 
by  the  I*  ft  N. 

JaiAson,  who  was  at  once  notified  of  the 
estimates  that  had  been  mad^  testifies  that 
he  was  able»  ready,  and  willing  to  make  the 
repairs  on  Ids  part  of  the  structure,  but  the 
evidence  does  not  show  tbat  he  made  any 
eltort  ot  any  kind  looking  towards  making 
the  repair  after  he  was  Informed  what  it 
would  cost  n<«  did  the  L.  ft  N.  make  any  re- 
pairs on  its  part  of  the  structore,  althou^ 
Its  officers  testify  that  it  was  also  willing, 
ready,  and  able  to  put  in  repair  the  part 
owned  it  Neither  party  having  made  any 
repairs,  no  coal  was  delivered  over  the  ap- 
proach to  tbe  elevator  after  the  one  car  that 
has  been  mentioned.  It  is  also  In  evidence 
that  la  January,  1910,  and  before  the  ft 
N.  had  decUned  to  deliver  any  cars  over  the 
approach,  or  at  any  rate  before  It  was  known 
that  It  had  refused  to  do  so,  Jackson  sold 
his  levator  property,  indndlng  his  part  of 
the  approach,  tor  94,000,  and  retired  firom 
the  coal  business;  but  tbe  purchaser,  upon 
learning  that  the  L.  ft  N.  would  not  deliver 
coal  to  the  elevator,  declined  to  take  the 
property,  and,  when  it  was  again  offered  tor 
public  sale  some  time  in  the  spring  of  ISUK 
it  only  broufilit  92,^.  The  evidence  further 
shows  that  this  ^flerence  In  the  price  was 
caused  by  the  refusal  of  the  Lu  ft  N.  to  de- 
llv»  coal  to  the  elevator,  and  that  tbe  last 
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pnrdiaser  at  once  took  down  the  part  of  ttae 
approa^  he  bad  bought  and  that  Uie  L.  ft 
N.  took  down  its  part 

After  the  evidence  was  In,  the  court  In- 
atmcted  the  Jury,  In  sabatahce,  that  If  th^ 
believed  that  Jackaon  and  Han>er  agreed  to 
continue  the  written  contract  In  force  aa 
long  aa  Jackson  remained  In  bnslneaa  and 
got  hlB  coal  over  the  F.  ft  a.  and  that  the 
L.  ft  N.  repudiated  this  agreonent  and  re- 
fused to  carry  out  its  terms,  and  they  fur- 
ther hellered  that  Jackson  waa  ready,  able, 
and  willing  to  catry  out  his  part  of  said 
agreement,  then  they  should  find  for  him  the 
damages  he  sustained  by  reason  of  auch  fftU- 
nre,  not  exceeding  $2,176,  as  damage  to  his 
property,  and  not  exceeding  95,000  as  dam- 
age to  his  business,  and  that  the  measure 
of  dama^  to  which  Jackson  was  entitled  In 
the  event  the  Jury  fbund-  for  him  waa  "the 
d^wedatlon.  If  any.  In  the  fiiir  market  value 
of  said  real  estat^  caused  by  defendant* a 
failure  to  carry  out  the  said  agreement,  If 
there  was  such  an  agreement;  and  the  meas- 
ure of  damages  to  the  business  Is  the  depre- 
dation In  the  net  Income  of  said  business,  if 
any,  caused  by  defendant's  failure  to  carry 
out  said  agreement**  Counsel  for  tibe  L.  ft 
N.  asked  the  court  to  Instruct  Qie  Jury  In 
substance  that  the  L.  ft  N.  had  the  right  to 
refuse  to  deliver  cars  to  the  elevator  until 
It  was  put  In  a  safe  condition  for  use,  but 
the  court  r^sed  to  give  any  instructions 
on  the  subject  of  repairs  or  any  Instructions 
except  those  we  have  indicated. 

[3]  It  will  be  observed  that  the  contract  re- 
lied on  was  in  effoQt  and  indeed  in  terms  that 
the  F.  ft  O.  would  continue  in  effect  the  writ* 
ten  contract  as  long  as  Jackson  remained  In 
the  coal  business  and  continued  to  get  coal 
over  the  F.  ft  0.,  and  that  no  ttme  vras  fixed 
when  the  renewal  contract  should  empire,  it 
being  optional  with  Jackson  to  continue  it  in 
force  as  long  as  he  remained  in  the  coal 
business  and  received  his  coal  over  the  F.  & 
G.  It  will  also  be  observed  that  the  renewal 
contract  did  not  provide  that  it  should  re- 
main in  force  as  long  aa  the  coal  business 
was  carried  on  at  this  elevator  by  persons 
who  were  willing  to  get  their  coal  over  the  F. 
&  C,  or  that  Jackson  might  sell  or  assign  hla 
rights  under  It  We  therefore  think  the  re- 
newal contract  was  a  personal  contract  with 
Jackson  to  be  continued  as  long  as  he  re- 
mained in  business  and  received  his  coal  over 
the  F.  ft  C,  and  that,  when  he  ceased  to  do 
buisness,  the  contract  ended.  It  was  neither 
the  subject  of  sale  nor  assignment  nor  did 
it  run  with  the  property. 

[4]  Assuming  now  that  this  contract  was 
broken  by  the  I^  ft  N.,  and  passing  for  the 
moment  the  subject  of  repairs,  the  question 
presented  Is,  What  was  the  measure  of  dam- 
age to  which  Jackson  was  entitled?  In  our 
opinion,  Jackson,  under  Uiis  contract,  was 
not  entitled  to  recover  anything  for  the  de- 
predation In  the  market  value  of  his  prop- 
erty by  reason  of  the  failure  of  the  L.  ft 
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N.  to  deliver  coal  at  his  elevator.  Tba  meas- 
ure of  his  damage  was  limited  to  the  de- 
predation or  loss  in  the  net  inoome  derived 
from  his  business,  caused  by  the  failure  of 
the  L.  ft  N.  to  carry  out  the  agreement  As 
before  stated,  the  contract  had  no  fixed  time 
to  run.  It  could  be  terminated  at  any  time 
by  Jackson.  It  was  entirely  voluntary  with 
blm  vThetber  he  continued  in  the  coal  busi- 
ness a  day  or  a  year,  and  manifestly  it 
would  be  unfair  to  allow  him  to  recover  for 
the  permanent  deipreclatlon  in  the  maAet 
value  of  his  prc^>erty  when  lie  might  the 
day  after  the  Judgment  was  rendered,  con- 
clude to  abandon  the  coal  businesB  entirdy. 
If  he  did  this,  as  he  might  have  done  and 
had  the  right  to  do, -the  result  would  be 
that  the  ft  N.  would  be  required  to  com- 
pensate him  for  the  permanent  depredation 
In  the  value  of  hla  pxoDexty,  although  Iqr  Us 
abandonment  of  the  coal  business  he  had 
forfeited  his  right  to  secure  any  dam^ies  for 
loss  thereafter  occurring.  This  case  furnish- 
es an  apt  and  striking  Illustration  why  the 
Conyilalning  par^  in  a  case  like  should, 
not  be  allowed  to  recover  damages  tor  any 
depredation  In  Qm  toIuo  of  his  propaety. 
Here,  long  before  the  suit  was  brought  Jaxk.- 
son  voluntarily  abandoned  the  coal  busmen, 
and  thereby  ceased  to  have  any  rights  grow- 
ing out  of  the  contract  or  any  ri^t  to  re- 
cover damages  for  its  breach,  and  yet  under 
the  InstructlonB  of  the  court  he  was  allowed 
compensatim  for  the  depredation  in  the 
value  of  his  property  for  all  time  to  oome. 

In  support  of  the  view  that  Uie  Instruc- 
tion waa  correct  we  are  nfrared  to  ttae 
cases  of  Tellow  Poplar  Lumber  Go.  v.  Rule, 
106  Ky.  455.  50  S.  W.  68S,  20  Ky.  Iaw  Bep. 
2006,  and  Kelly  v^  Peter  ft  Bn^faard  Stone 
Co.,  130  Ky.  S3D,  113  S.  W.  48(^  and  Louis- 
ville ft  Nashville  R.  Co.  v.  Cox.  145  Ky. 
667,  141  S.  W.  880.    In  tiiese  cases  It  was 
held  that  where  an  employer  fOr  a  valuable 
consideration  entered  Into  a  cootrad  with  an 
employe  to  give  him  employment  at  a  speci- 
fied compensation  for  a  period  of  time  not 
fixed  in  the  contract  and  therefore  we  might 
say  an  indefinite  period  of  time,  the  em- 
ploye might  in  one  ault  recovw  all  the  dam- 
ages to  which  he  was  entitled,  although  the 
damages  beyond  the  date  of  the  trial  were 
of  course  a  most  uncertain  guanti^.  We 
have  also  been  referred  to  the  case  of  Bridge- 
ford  ft  Co.  V.  Meagher,  144  Ky.  479.  1^  S. 
W.  760,  holding  that  where  an  employ^  made 
a  contract  for  a  definite  period  with  hla 
employer  that  he  might  recover  damages  for 
a  breach  of  the  contract  by  the  employer 
covering  the  whole  period  of  the  contract  of 
employment  although  the  suit  was  bronglit 
and  the  trial  had  before  the  expiration  of 
the  contract  period.    But  those  cases — cuid 
there  are  many  others  like  them — are  not  ap- 
plicable to  the  case  before  ub.   In  suite  like 
the  ones  we  bave  referred  to  the  breach  of 
the  contract  Involved,  and  destroyed  every* 
thing  out  of  which  the  transaction  between 
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the  pftrttae  aroae.  There  was  notfalng  left  of 
the  tbliic  tbat  waa  the  basis  of  the  contract; 
bat  bm  tbe  contract  between  Jackson  and 
ibe  r.  ft  C  ma  a  mere  incident  to  his  bosl- 
aen,  and  did  not  involre  the  ^ole  of  It 
lYne,  It  mar  have  bem  a  w*»t^ff'  and  im- 
portant part  oi  hla  bnainess,  but  nerartbeless 
the  handling  of  coal  over  the  approach  was 
BCfdy  a  faclUtatlng  inddent  In  connection 
with  his  bnslnesa.  In  other  words,  the  fail- 
ure oC  the  £i.  &  N.  to  carry  oat  the  cmtract 
did  not  destroy  the  coal  business  of  Jaek- 
soo;  it  only  Impahred  its.  valoe.  Notwith- 
standing the  feUnre  to  dellrer  cars  over  the 
ipinna^  be  might  yet  hare  carried  on  bis 
bnsbusa;  and  so  the  Injnry  by  the  breach 
flC  etmtract  was  to  bis  business  and  not  to 
Us  ivoperty. 

This  Tiew  Is  w^  expressed  in  the  case  of 
the  Union  Fadflc  Bailway  Company  v.  Tt&y- 
dei^  Insurance  Co.,  decided  by  the  federal 
Clrcnit  Court  of  Appeals  for  the  Eighth  Dis- 
trict, and  reported  In  83  Fed.  676,  28  C.  0. 
A  L  In  that  case  a  hotel  was  built  on  the 
line  of  railway  onder  an  agreement  with  the 
railway  company  that  It  would  stop  passen- 
ger trains  at  the  hotel  for  meals.  The  rail- 
road company,  after  complying  with  this  con- 
tract for  some  time,  refused  to  stop  its 
trains  at  the  hotel,  and  the  proprietor 
brought  suit  against  the  railway  company 
for  damages,  and  was  awarded  by  the  lower 
court  the  depreciation  in  the  market  value 
of  his  property  for  hotel  purposes,  which  the 
court  found  to  be  the  entire  cost  of  the  prop- 
erty. On  appeal  to  the  Circuit  Court  of  Ap- 
Iieals  that  court  ruled  that  the  measure  of 
damage  to  which  the  hotel  man  was  entitled 
was  the  diminution  In  the  earnings  of  the 
hotel,  caused  by  the  railway  company's  breach 
of  contract,  between  tbe  time  of  the  breach 
and  tbe  bringing  of  the  suit  In  distinguish- 
ing the  case  from  that  class  of  cases  like  the 
fellow  Pillar  Lumber  Company  and  Peter  ft 
Burghard  Sttme  Co.  Cases,  the  court  said: 
"Fb^  an  cases  in  which  the  covenants  upon 
which  they  were  brought  went  to  the  whole 
consideration  of  the  contract;  cases  in  which 
the  faHnre  to  perform  the  oov^iants  In  suit 
deprived  the  plaintiffs  of  the  chief  or  the 
entire  value  of  the  contracts,  and  rendered 
tbdr  further  existence  useless  to  fhem.  ^ns 
tbe  entire  consideration  for  an  agreement 
to  pay  tor  personal  services  is  tbe  covenant 
lo  defote  tbe  skill  and  ability  of  fbe  employ- 
ed to  the  service;  the  whole  consideration 
tar  tte  cimvt^anoe  of  a  taim  for  the  support 
of  die  grantor  is  the  covenant  of  the  grantee, 
to  fnndsta  that  support;  the  entire  consld- 
ezatlon  fOr  the  performance  of  a  contract  of 
grading  whlfdi  Is  to  be  paid  for  In  mon^, 
ta  the  ^mdse  to  pay  mon^;  and  the  real 
eonaldKatlon  for  the  erection  and  maiote- 
aaoce  of  tbe  levator  at  Dubuque  was  the 
covensnt  of  the  railroad  company  to  furnish 
gnln  for  It  to  handle,  and  to  pay  for  its 
h^n^faiy,  Perhapa  we  have  examined  this 


class  of  cases  with  sufficient  care,  and  we 
torn  to  a  consideration  of  eases  involving 
the  breach  of  Independent  covenants  which 
do  not  go  to  the  whole  consideration  of  the 
contract,  bat  ue  snbordlmte  and  incidental 
to  its  main  purpose^  The  remedy  tax  the 
breach  of  such  covenants  is  compensatory 
damages  for  the  {woflts  lost  oz  tbe  injuries 
sustained  during  the  continuation  of  tbe 
breadi  prior  to  tlie  commracement  of  ttie 
action.  It  does  not  avoid  or  put  an  end  to 
the  COTitract,  nor  does  it  authorise  the  re- 
covery of  damages  for  its  total  breach." 

Another  instructive  case  Is  that  ot  Ober- 
myer  v.  Nichols.  6  Bin.  (Pa.)  1S9,  6  Am.  Dec. 
489.  In  that  caSe  Nichols  had  leased  a  mUl 
to  Obermyer  for  four  yeer^  and  covenanted 
in  tbe  lease  to  build  a  house  adjoining  the 
mill  and  to  make  certain  Improvements  after 
the  commencement  of  the  tenn.  The  tenant 
took  possession  and  the  lessor  broke  his 
covenants.  In  holding  that  tbe  measure  of 
damage  to  wUch  the  tenant  was  entitled  was 
the  dindnation  In  the  rents  and  not  the 
total  rent,  the  court  said:  "I  entirely  agree 
with  the  charge  of  the  court  below  that,  the 
defendant  in  that  suit  having  enjoyed  the 
mill  and  premls»  demised,  the  covenants  on 
the  part  of  the  landlord  were  minor  and 
subordinate,  and  did  not  go  to  the  essence  of 
the  contract  so  as  to  defeat  the  rant  in  toto. 
In  case  they  were  not  performed;  but  tha^ 
tbe  Jury  were  at  liberty  to  defalk  In  damages 
from  the  rent  whatever  they  might  think 
Just  and  conscientious  for  the  repaln  neg- 
lected to  have  been  made.  Where  a  cove- 
nant gora  imly  to  part  ct  the  conddention 
on  both  sides,  and  a  breadi  of  sach  covensnt 
may  be  paid  for  in  damages,  it  Is  an  inde- 
pmdent  covenant" 

We  regard  the  role  announced  in  these 
cases  as  sound  when  applied  to  the  facts  of 
this  case,  and  Uierefore  hold  that  Jackson 
was  not  entitled  to  anything  for  the  diminu- 
tion in  the  market  value  of  hla  property. 

Tbe  next  question  that  suggesto  Its^  te: 
For  what  length  of  time  should  Jackson  be 
allowed  to  recover  damages  for  loss  sustain, 
ed  to  his  business?  l^e  Instructions  did  not 
fix  any  time  during  which  Jackson  should  be 
compensated  for  his  bushiess  loss,  but  left  It 
to  tbe  jury  to  give  him  damages  on  tills  ac- 
count for  an  onlimlted  and  Indeflnlto  period 
of  time.  This  WM  error.  Under  a  contract 
like  thte  that  might,  as  we  have  aaiH,  be 
voluntarily  abandoned  by  JadEson  at  any 
time,  be  should  not  have  the  right  to  recover 
damages  for  an  esttmated  btfsiness  loss  that 
he  ndgfat  nevor  be  entitled  to.  Or,  to  sUte 
it  dlfferentiy,  under  the  instructions,  the 
Jnry  might  have  awarded  Jackson  damages 
for  the  depreciation  in  the  net  income  of  hla 
business  tea  five  or  ten  yean  or  Indeed  any 
length  of  time  In  their  discretion,  although 
Jackson  may  have  voluntarily  retired  from 
the  business  wltidn  a  month  after  tbe  ver- 
dict was  returned ;  and,  in  fact,  he  did  vol- 
untarily sell  bis  property  and  retire  from  the 
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business  before  this  solt  was  bnragtat  We 
think  that  the  Jury  should  have  been  In- 
strncted  that  they  conld  only  allow  Jackson 
the  damage  he  sustained  by  the  depredation 
in  the  net  Income  derived  from  his  business 
up  to  the  time  be  disposed  of  his  property. 

This  qaesUon  was  so  ruled  in  K^th  t. 
Hinkston,  9  Bush,  283.  That  case,  like  thla, 
was  a  srdt  to  recover  damages  for  the  fail- 
ure to  keep  a  switch  in  repair  and  furnish 
cars  for  the  transportation  of  freight,  and 
the  court  said:  "Appellee  alleges  that  appel- 
lants *promiBed  and  agreed  to  keep  said 
switch  or  spur  In  good  repair,  and  that  they 
would  when  requested'  furnish  cars  and 
transport  the  stock,  products,  and  commodi- 
ties of  Hinkston  to  market,  etc  The  breach 
of  this  undertaking  Is  charged  to  be  the 
removal  of  the  switch,  and  the  refusal  by  ap- 
pellants to  make  any  provision  for  the  trans- 
portation of  appellee's  stock,  commodities, 
etc.  It  is  evident  that  the  damages  sustain- 
ed, if  any,  result  not  from  the  removal  of 
the  switch,  but  from  the  failure  to  replace 
it  at  proper  times  to  accommodate  Hinkston 
in  the  shipment  to  market  of  his  stock,  etc. 
The  failure  of  appellants  to  keep  this  agree- 
ment up  to  the  trial  of  this  action  does  not 
entitle  Hinkston  to  recover  for  like  failures 
for  all  time  to  come.  Appellants  may,  as 
they  will  have  the  undoubted  right  to  do  In 
case  file  alleged  contract  is  sustained,  re- 
place the  switch,  and  aftord  Hinkston  the  ao- 
conunodatlon  to  which  he  claims  to  be  en- 
titled. Besides  tUs,  while  the  damages  for 
past  breaches  may  be  ascertained  with  a  rea- 
sonable degree  of  certainty,  It  is  absolutely 
Impossible  to  form  any  estimate  whatever 
as  to  what  they  will  be  in  the  future,  and 
this  of  itself  is  a  sufficient  reason  to  restrict 
the  recovery  as  heretofore  Indicated." 

[S]  Turning  now  to  the  Question  of  repairs, 
the  contract  in  this  respect  was  a  mutual 
one;  each  of  the  parties  was  obliged  to  make 
the  repairs  described  in  the  contract,  and,  of 
covisA,  the  I*,  ft  N.  had  the  right  to  decline 
to  risk  life  and  property  in  hauling  cars 
over  tbls  approach  until  such  repairs  had 
been  made  as  would  put  It  In  safe  condition 
for  engines  and  cars.  Both  of  the  parties  de- 
clared ttiat  they  were  able,  ready,  and  will- 
ing to  make  the  repairs  that  each  had  to 
make,  but  neither  of  them  did  anything. 
The  repair  by  either  of  Us  part,  unless  the 
entire  structure  was  repaired,  would  have 
accomplished  nothing,  and  so  It  was  the  duty 
of  each  of  the  parties  to  have  made  the  re- 
pairs according  to  the  contract  We  bare 
then  this  state  of  case:  Jackson  says,  "I 
didn't  do  anything  towards  repairing  my 
part  of  the  trestle  because  the  U  ft  N.  did 
not  do  anything  towards  repairing  its  part;" 
and  the  L.  ft  N,  mn  "We  dlda*t  npalr  onr 


part  becauae  JackaK>n  dldnt  repair  his.** 
Now  what  are  the  ^iti  of  the  iiartlea?  We 
think  that  Jackson  as  the  omq^Ialnlng  party 
sboold  in  some  tangible,  substantial  way 
have  manifested  tils  willingness  and  readi- 
ness to  repair  his  part  of  the  trestle;  bat, 
as  stated,  the  evidence  shows  that,  aftw 
learning  what  the  cost  would  be,  he  took  no 
action  whatever  looking  towards  the  repair 
of  his  part 

[S]  But  passing  tfais  difficulty  in  the  way 
of  Jackson,  and  assuming  that  Jadcson  was 
able,  ready,  and  willing  to  perform  his  part 
of  the  contract  and  that  the  fault  was  with 
the  Z*  ft  N.,  it  seems  Quite  clear  that  from 
any  recovery  by  Jackson  on  account  of  the 
delinquency  of  the  L.  ft  N.  there  should  be 
deducted  the  amount  it  would  coat  to  put  his 
part  of  the  trestle  in  sufficient  repair.  The 
L.  ft  N.  could  not  bhA  was  nnder  no  duty 
whatever  to,  lianl  or  attempt  to  haul  can 
over  the  trestle  until  it  was  so  rcstalred  aa 
to  make  it  safe,  and  certainly  Jat&son  should 
not  be  allowed  to  recover  the  amount  of  loss 
he  suffered  without  being  required  to  account 
for  what  it  would  cost  him  to  put  the  trestle 
In  repair  so  that  the  contract  might  be  car- 
ried out  If  Jackson's  part  of  the  approach 
was  unsafe  or  dangerous  for  use  by  engines 
and  cars,  and  Jackson  should  be  allowed  to 
recover  damage  for  the  failure  of  the  U  ft 
N.  to  transport  the  cars,  be  would  then  be 
compelling  the  Li  &  N.  to  pay  damages  for 
a  condition  that  he  bad  created  and  failed 
and  refused  to  remedy;  but  if  there  is  de- 
ducted from  any  damage  be  may  recover  the 
smn  tbat  it  would  have  cost  him  to  put  bis 
part  of  the  approach  in  repair,  he  will  re> 
celve  exactly  the  amount  that  he  would  have 
received  If  be  had  complied  with  his  contract 
by  making  the  repairs,  and  the  L.  ft  N.  will 
be  required  to  pay  him  the  amount  of  dam- 
age he  sustained  by  its  failure  to  repair  its 
part  of  the  trmtle. 

To  sum  up  our  conclusion,  we  bold  (1> 
that  Jackson  was  not  entitled  to  recover  any- 
thing on  account  of  tiie  depreciation  In  the 
market  value  of  bis  property;  (2)  that  his 
recovery  for  the  depreciation  In  the  value  of 
the  income  from  his  business,  caused  by  the 
failure  of  the  L.  ft  N.  to  deliver  coal,  should 
be  limited  to  the  loss  he  sustained  from  the 
date  of  the  breach  np  to  the  time  he  sold 
the  property  and  went  out  of  the  coal  busi- 
ness; (8)  if  the  Jury  find  for  Jackson  any- 
thing on  account  of  this  loss,  there  should  be 
deducted  from  it  whatever  sum  the  Jury  may 
find  it  would  have  cost  Jackson  to  put  his 
part  of  the  approadt  In  such  condition  as 
wotild  make  It  safe  for  tJie  traniportatlon  of 
engines  and  cars. 

The  Judgment  is  reversed  for  a  new  trial 
on  principles  consistent  with  this  opinion. 
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OHBSAPBAEZ  ft  O.  BT.  00.  T. 
BANK'S  ADH'R. 
<Ooart  of  Appeals  of  Kentucky.  May  7, 1918.) 

-IVFAIll* 


DUTH  (i  68*)— DAlUQIS-BtVIDW 

MEST  or  Babnutg  CAPAciirr. 

Id  an  action  for  the  wrongful  death  oi 
plamtifTe  intestate,  a  man  of  82  years,  a  fail- 
are  to  introduce  evidaMe  of  hi>  earning  ca- 
pacity was  not  fatal  to  a  recorenr  tiwrefor,  but 
the  jury  might  Inter  that  be  baa  some  eaniing 
capacity. 

[Ed.  Note.— ror  other  cases,  see  Death,  Coit. 
Dig.  H  76-78;  Dec.  Dig.  i  68.«] 

Appeal  from  Clicoit  Court.  Floyd  Oonnty. 

Action  by  Joseph  Bank's  administrator 
against  the  Chesapeake  ft  Ohio  Railway  Com* 
pany.  Judgment  for  plalntifE,  and  defend- 
ant appeals.  Affirmed. 

yffnyitiin  ft  Harklns,  ttt  PrestonsbiiTg, 
Worthlngton,  Cochran  ft  Browning,  of  Ha^ 
Tlll^  and  F.  T.  D.  Wallace^  of  Aahland,  for 
appellant  F.  A.  Hopkins  and  J.  G,  H<^lna, 
ttath  of  ProBbnubnn^  for  a^elldew 


TURNER,  J.  This  la  the  second  appeal 
of  this  case.  The  oi^nlon  of  the  court  on 
like  former  appeal  will  be  found  in  142  Ky. 
746;  185  S.  W.  286.  The  evidence  on  the  last 
trial  was  sabetantlaJly  the  same  as  that  on 
the  first,  no  new  pleadings  have  been  filed, 
and  no  question  raised  which  was  not  either 
exjfTemHy  determined  on  the  former  appeal, 
or  whtcb  might  not  bare  hem  made  at  tbat 
tim& 

The  decedent  was  82  years  of  age  at  the 
ttane  of  his  dea^  and  It  Is  nrged  tibat,  as 
tlnre  was  no  evidence  of  earning  capacity 
tqDon  his  part,  the  verdict  tor  $1,800  is  ex- 
cessive, and  idionld  not  be  upheld;  that,  as 
tfiere  was  no  evidence  of  eamlns  capacity, 
ibe  Jury  liad  no  bMls  upon  which  to  fix  tb» 
anMnmt  of  recovery,  the  Instmctlon  authoris- 
ing a  recovery  on^  for  the  destruction  of 
Ids  power  to  earn  money.  In  other  words, 
the  contentloa,  when  analyzed,  is  that  there 
can  be  no  recovery  for  the  negligent  killlug 
of  a  person  so  old.  In  the  case  of  Oumbor- 
land  Telephone  ft  Telegraph  Co.  t.  Overfidd, 
127  Ky.  648,  106  S.  W.  242.  82  Ky.  Law  Rep. 
421,  this  precise  question  was  considered, 
and  it  was  expressly  held  there  that  the  fail- 
ure to  introduce  evidence  of  earning  capacity 
was  not  fafcal  to  a  recowy.  The  autbor- 
Itlee  are  there  cited  and  the  question  well 
reasoned. 

Even  though  deceased  was  old,  feeble,  and 
Infirm,  the  jury  had  a  right  to  Infer  he  had 
some  earning  capacity.  If  It  afiOrmatlvely 
appeared  there  was  no  earning  capacity,  a 
dlfferrait  question  would  be  presented.  The 
size  of  the  verdict  In  this  case  1b  convincing 
tbat  the  Jury  took  all  the  circumstances  into 
consideration. 

Judgment  affirmed. 


WOZMAN  T.  CITT  OF  NEWPORT  et  alt 
(Court  of  Appeals  of  Kentudor.  May  1,  lOlS.) 

1.  LlCXlTBBS  (I  6*)— FOWSB  TO  IdOENSB. 

Const.  S  181.  providhig  that  the  General 
Assembly  may  authorize  municipal  corporations 
to  impose  license  taxes  on  trades,  occupations, 
and  prolanions,  is  bzoad  enough  to  hidude  any 
business  or  brawdi  of  budness  that  any  ptnm 
may  carry  on  in  a  dty. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  H  6.  6,  10;  Dec.  Dig.  {  «.•] 

2.  LiCKNBBS  (1  7*)  —  LiOBNai  Taxis  —  TJvt- 

TOBUITT. 

Const  i  171,  providing  tliat  taxes  shall  be 
onlform  upon  all  property  subject  to  taxation, 
is  not  apiuicable  to  license  taxes  of  a  munici- 
pali^  under  the  authority  of  section  181  In  the 
sense  that  all  trades  and  occupations  must  be 
taxed. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-16.  19;  Dee.  Dig.  S  7.*] 

8L  IdCINBSa  a  7*)  —  LlOKNBK  TAXES  —  ITin- 

roBHxTT— OLuamoATxon. 

While  license  taxes  imposed  by  a  munld- 
pality  must  be  uniform  upon  the  class  singled 
out  for  taxation,  the  monldpality  may  classi- 
1^  the  occupations  taxed  if  the  classification  is 
made  upon  a  natural  and  reasonable  basis. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  IS  7-16,  19;  Dec  tHg.  S  7.*] 

4.  MuiaOIPAL  COBFOAATIONB  ^  120*)— OBDX- 
NANCXfr— CONSTBUOTION. 

In  construing  a  munldpal  ordinance,  the 
intention  of  the  lawmaking  department  should 
be  carried  out.  and  the  ordinance  should  be  con- 
strued BO  as  to  sustain  its  validity,  when  It  is 
reasonably  susceptible  of  that  construction. 

[Ed.  Note.— For  other  casei^  see  Munldpal 
Go^rations,  Omt  Dig.  H  272-280;  Dec  iSg. 

8.  LlOEnaxS  (I  7*)  —  LiCBHSK  Taxxs  —  OON- 
STEncnoN— "Depot.  *  • 

A  municipal  ordinance  Imposing  a  license 
tax  upon  each  and  every  person  engaged  In 
voiding  milk  whoi  carried  on  with  a  wagon 
and  when  carried  on  in  a  depot  is  not  Invalid 
in  taxing  some  vendors  of  milk  or  in  exempting 
others,  for  the  word  "depot"  must  be  construed 
as  any  place  where  milk  is  sold,  whether  it  be 
sold  exclusivdy  or  in  connection  with  other  ai^ 
tides  of  food ;  tiie  term  being  defined  as  a  place 
for  the  depodt  at  goods;  a  warehouse,  or  a 
8torehouB& 

[Ed.  Note.— EV>r  other  cases,  see  Licenses, 
Cent  Dig.  U  7-16,  19;  Dec  Dig.  t  7.* 

Fot  other  definitions,  see  Words  and  Phrases, 
VOL  8.  pp.  2004,  2006.1 

6.  Ltdiran  Q  7*)— UmoaiasT— Bmroaoi- 

UBHT. 

While  a  municipal  ordinance  imposing  a 
license  tax  Is  invalid  where  it  is  intentionally 
enforced  so  as  to  discriminate  against  some  cn ' 
the  persons  engaged  In  the  business  taxed  as 
when  directed  and  enforced  against  a  particu- 
lar class,  yet  such  a  tax  will  not  be  hdd  Inval- 
id where  merely  through  the  nonfeasance  of  the 
munldpal  officers  some  of  the  persons  engaged 
in  the  business  taxed  were  not  aseeesed. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  fi  7-16,  19 ;  Dec  Dig.  §  7.*] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

Action  by  George  Weynutn  against  the  City 
of  Newport  and  others.  From  a  Judgment 
for  defradants,  plaintiff  appeals.  Affirmed. 


•Vorotnari 
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Bobert  C  Simmons,  of  GoTlngton,  for  ap- 
ipellant   Otto  Wolf,  of  Newport  for  appel- 

OARBOLL,  J.  In  1894  tbe  general  ooon- 
cU  of  the  dtr  of  Newport,  a  city  of  tbe  sec- 
ond daas,  aia<H:ed  a  general  UceoBe  ordi- 
nance fixing  tbe  license  tees  tbat  persons  en- 
gaged in  various  tradee,  occnpatlons,  and 
businesses  sbonld  pay,  and  In  one  section  of 
the  ordinance  provided  **tbat  each  and  every 
pawn,  corporation  or  comxHmy  engaged  in 
the  business  of  rending  milk  in  tbe  dty  of 
Newport  shall  pay  an  annual  license  fee  or 
tax  of  the  nim  of  ten  dollars  when  carried  on 
with  a  wagon,  and  tm  dollars  when  carried 
on  In  a  depot"  The  appellant  Weyman,  a 
milk  dealer  residing  in  Canq)ben  county  and 
selling  milk  from  a  wagon  In  the  dty  of  New- 
port, brought  thla  suit  attacking  the  validity 
of  this  ordinance  upon  the  ground  that  It  was 
not  uniform  In  its  operation  of  application, 
In  that  it  imposed  a  tax  upon  persons  who 
sold  milk  from  a  wagon  or  "from  a  depot," 
and  exempt^  a  number  of  dealers  in  milk 
who  did  not  s^  tnm  wagons  or  at  milk 
depots,  and  upon  the  ftirther  ground  tbat 
the  unequal  and  discriminatory  administra- 
tion of  the  ordinance  rendered  It  Invalid 
when  attempted  to  be  enforced  as  to  him. 
He  averred  In  his  petition  that  "  *by  depot' 
the  i^amers  of  said  ordinance  undertook  to 
describe  and  refer  to  a  place  where  milk  is 
sold  exclusively  or  chiefly,  said  commodity 
being  brought  to  such  place  where  it  Is  re- 
tailed to  tbe  public,  who  as  a  rule  purchase 
same  at  said  place  and  wlw  do  not  require 
same  to  be  delivered  by  wagon.  The  word  'de- 
pot,* as  used  in  said  ordinance,  was  then  and  Is 
now  a  word  of  well-recognized  meaning,  and 
generally  understood  by  dealers  and  tbe  pub- 
lic generally  aa  referring  to  or  describing  a 
place  where  milk  is  sold  In  the  manner  above 
indicated,  and  does  not  include  and  is  not 
generally  understood  as  Including  other  plac- 
es of  business  where  mtUc  is  sold  but  not 
exclusively,  and  where  other  commodltieB  and 
articles  of  merchandise  are  sold  in  greater 
quantities  than  milk.  •  «  •  That  In  many 
stores  In  which  other  merchandise  was  sold 
during  said  period  milk  was  also  sold  In  large 
quantities,  but  said  ordinance  was  not  In- 
tended to  and  did  not  affect  or  reach  milk 
dealers  tbus  engaged  who  sold  milk  In  con- 
nection with  other  commodities  or  articles  of 
trade;  nor  was  same  enforced  or  attempted 
to  be  enforced  against  said  milk  dealers  at 
any  time  during  tbe  i>erIod  covered  thereby, 
and  plaintiff  says  during  all  of  said  time  said 
ordinance  was  interpreted,  construed,  and  en- 
forced as  not  affecting  or  tnclndlag  those 
numerous  trasses  of  milk  dealers  who  did  not 
use  a  wagon  in  said  business,  or  carry  same 
on  in  a  depot,  but  conducted  and  carried 
snme  on  In  conjunction  with  other  lines  of 
business."  To  this  petition  tbe  dty,  after 
entering  a  general  demurrer,  filed  an  answer 
controverting  the  averments  of  so  much  of  It 


as  we  have  set  out.  Thereafter  evidence  was 
taken  in  behalf  of  both  parties;  and  on  bear- 
ing the  petition  of  appellant  was  dismissed. 

Witnesses  introduced  for  appellant  testi- 
fied. In  substance,  that  a  large  number  of  per- 
sons engaged  In  business  in  the  dty  of  New- 
port n>ld  milk  in  connection  with  groceries, 
confections,  and  other  artldes  of  food,  but 
were  not  required  by  the  dty  authorities  to 
pay  a  milk  ]icens&  That  only  one  person 
was  engaged  In  the  sale  of  milk  exdnslvely 
at  his  place  of  business,  while  a  number  of 
persons  sold  milk  from  wagons,  and  the  li- 
coise  fee  was  only  collected  from  the  single 
Individual  who  sold  milk  exdnslvely  at  his 
place  of  business  and  from  those  who  sold 
It  firom  wagons. 

Tbe  witnesses  In  behalf  of  the  dty,  and 
who  were  officers  of  the  dty,  testified  that 
the  purpose  €t  the  ordinance  was  to  require 
all  persons  who  sold  milk  from  wagons  or  at 
their  place  of  business,  whether  delusively 
or  in  connedlon  with  otbet  articles,  to  pay 
the  license  tax,  and  these  officers,  while  ad- 
mitting that  persons  who  sold  milk  In  con- 
nection wltb  other  artides  were  not  required 
to  pay  the  license,  attributed  tliis  fitUnre  to 
tbe  Indifference  or  negligence  of  the  offidals 
charged  with  the  duty  of  enforcing  tte  ordi- 
nance' 

[1]  That  the  dty  had  tbe  right  to  impose 
a  licmse  tax  on  all  persons  engaged  in  sellbv 
milk  In  the  dty  dther  exclusively  or  in  con- 
nection with  otber  lines  of  budness  is  not 
ccmtroverted,  and  Indeed  it  could  not  be,  as 
section  181  of  the  OonsUtution  expr^sly 
directs  that  the  Oeneral  Assembly  may  au- 
thortze  monldpal  corporations  to  impose  and 
collect  license  fees  on  trades,  occupations,  and 
professions,  and  this  authorization  Is.  broad 
enough  to  indude  any  business  or  branch  of 
business  that  any  person  may  carry  on  in  a 
ctty.  Under  tliis  constitutional  authority  tiie 
General  Assembly  expressly  conferred  upon 
the  general  coundl  of  cities  of  the  second 
class  the  power  to  license,  tax,  and  regulate 
all  persons  engaged  In  business  in  the  dty. 
Including  "milk  dealers."  Hall  v.  Common- 
wealth, 101  Ey.  382,  41  &  W.  2, 19  Ey.  Law 
Rep.  67ti. 

Tbe  power  of  tbe  dty  to  impose  a  license 
tax  on  vendors  of  milk  bdng  admitted,  we 
find  It  necesmry  to  omslder  only  two  ques- 
tions raised  by  courael  for  appellant,  and 
these  are:  (1)  Is  it  necessary  ttiat  an  or- 
dinance of  this  character  should  be  uniform 
in  Its  operation,  and.  If  so,  is  the  ordinance 
in  question  uniform;  and  (2)  will  the  failure 
of  the  city  officials,  charged  with  the  duty  of 
collecting  tbe  tax,  to  require  all  persons  sub- 
ject to  tbe  provisions  of  tbe  ordinance  to  pay 
it.  exempt  from  tbe  operation  of  tbe  ordi- 
nance otber  persons  who  are  undeniably  anb^ 
ject  to  Its  provisions  and  who  are  required 
to  pay  the  license,  or,  to  state  It  differently, 
will  the  failure  of  dty  offidals  to  enforce 
'an  ordinance  against  a  large  class  of  persons 
to  whom  it  la  applicable  make  the  ordinance 
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Invalid  when  attempted  to  l>e  applied  to  any 
of  the  class  embraced  by  Its  provisions? 

[2]  In  reference  to  the  question  of  uni- 
formity, we  have  held  in  a  number  of  cases 
that  neither  section  171  of  the  Constitution, 
providing  in  part  that  "taxes  shall  be  uni- 
form upon  all  properly  subject  to  taxation 
within  the  territorial  limits  of  the  authority 
levying  the  tax,"  nor  section  181  of  the  Con- 
stitution authorizing  the  imposition  of  li- 
cense fees,  Is  applicable  to  license  taxes  im- 
posed by  municipal  authority  in  the  sense 
that  all  trades,  occupations,  and  businesses 
must  be  taxed;  the  settled  rule  being  that 
it  is  competent  for  the  taxing  authority  to 
tax  persons  engaged  in  a  designated  trade,  oc- 
cupation, or  busing  and  exempt  or  not  tax 
persons  engaged  in  other  trades,  occupations, 
or  businesses. 

[3]  We  have  also  held  in  many  cases  that 
persons  engaged  in  the  same  trade,  occupa- 
tion, or  business  may  be  classified,  If  the 
clas^flcation  Is  made  upon  a  natural  and  rea- 
sonable basis,  and  a  different  license  fee  im- 
posed upon  each  class.  We  have  also  held 
in  many  cases  that  when  a  license  tax  la 
imposed  upon  a  class  of  persons  engaged  In 
a  particular  business,  trade,  or  occupation 
that  all  persons  engaged  in  such  trade,  oc- 
cupation, or  business  are  subject  to  the  tax, 
and  that  It  must  be  uniform  upon  the  class 
singled  out  for  taxation.  Commonwealth  v. 
Payne  Medicine  Co.,  138  Ky,  164,  127  S.  W. 
760 ;  City  of  Louisville  v.  Sagalowskl  &  Son, 
136  Ky.  324,  124  S.  W.  339,  136  Am.  St  Rep. 
258;  Hager  v.  Walker,  128  Ky.  1,  107  S.  W. 
251,  32  Ey.  Law  Rep.  748.  15  L.  R.  A.  {N.  S.) 
1^  120  Am.  St  Rep.  ,238;  Brown-Foreman 
Co.  V.  Commonwealth,  125  Ky.  402,  101  S. 
W.  321,  30  Ky.  Law  Rep.  793;  Carlisle  v. 
Hecklnger,  103  Ky.  381,  45  S.  W.  358,  20 
Ky.  Law  Rep.  74;  City  of  Covington  v.  Dal- 
beim,  126  Ky.  26,  102  S.  W.  829,  31  Ky.  Law 
Rep.  466;  Read  v.  Graham,  102  S.  W.  860, 
31  Ky.  Law  Rep.  669;  Gordon  v.  City  of 
Louisville.  138  Ky.  442,  128  S.  W.  327.  Un- 
der these  authorities  an  ordinance  Imposing 
a  license  tax  upon  vendors  of  milk  would 
not  be  valid  unless  all  vendors  of  milk  were 
taxed,  but  It  would  be  competent  for  the 
council  to  classify  vendo»  of  milk.  If  the 
classlflcatlon  could  be  made  upon  a  reason- 
able and  natural  basis  and  impose  a  dlfiter- 
ent  license  fee  on  each  class  eo  created. 

[4, 1]  The  general  council,  however,  in  the 
enactment  of  the  ordinance  under  considera- 
tion did  not  attempt  any  classiflcation  of 
vendors  of  milk.  As  we  construe  the  ordi- 
nance, It  indndea  all  vendors  of  milk  and 
Imposes  tbe  same  tax  upon  all  of  them,  and 
therefore  Is  not  apea  to  tbe  -objection  that 
It  is  laeUng  In  uniformity  In  thnt  It  taxes 
nme  vendors  of  milk  and  exempts  others. 
It  will  be  observed  that  the  ordinance  pro- 
vides that  "all  persons  vending  milk  in  the 
dty  shall  pay  an  annnal  license  fto  of  ten 
dollars  when  the  vending  la  carried  on  in  a 
wagon  or  in  a  depot"  Manifestly  the  pur- 


pose of  the  ordinance  was  to  impose  tbe 
same  tax  upon  all  vendors  of  milk,  and  this 
purpose  should  not  be  defeated  by  giving  to 
the  word  "depot"  a  meaning  that  would  only 
include  persons  who  sold  milk  exclusively. 
•In  the  construction  of  ordinances  the  Inten- 
tion of  the  lawmaking  department  should  be 
carried  out  if  this  can  be  done  consistently 
with  the  fair  reading  of  the  ordinance,  and 
likewise  an  ordinance  should  be  so  construed 
as  to  sustain  Its  validity  when  It  Is  reason- 
ably  susceptible  of  this  construction.  In 
other  words,  If  an  ordinance  is  open  to  two 
constructions,  one  of  which  would  uphold  Its 
validity  and  the  other  defeat  it,  that  con- 
struction will  be  adofited  that  will  sustain 
the  validity  of  the  ordinance.  Lowry  v.  City 
of  Lexington.  113  Ky.  763,  68  S.  W.  1100,  24 
Ky.  Law  Rep.  516 ;  Swift  v.  City  of  Topeka, 
43  Kan.  671,  23  Pac.  1076,  8  L.  R.  A.  773; 
Bradford  v.  Jones,  142  Ky.  820,  135  S.  W. 
290 ;  Standard  Tailoring  Co.  v.  City  of  Louis- 
viHe,  152  Ky.  504,  163  S.  W.  764. 

Looking  now  to  the  ordinance  with  a  view 
of  carrying  out  the  legislative  intent  in  its 
enactment,  and  giving  to  It  as  we  may  well 
do  a  construction  that  will  make  It  eftectlve, 
we  construe  tbe  words  "milk  depot"  to  mean 
any  place  at  which  milk  is  sold,  whether  It 
be  sold  exclusively  or  In  connection  with  oth- 
er articles  of  food.  The  word  "depot"  has 
several  meanings,  among  them  being,  accord- 
ing to  Webster,  "a  place  of  deposit  for  goods; 
warehouse;  storehouse,"  and,  keeping  in 
mind  that  the  purjmse  of  the  ordinance  was 
to  tax  all  vendors  of  milk,  we  may  with 
propriety  give  to  tbe  words  "milk  depot"  a 
meaning  that  wlU  effectuate  tbe  intention  of 
the  ordinance,  and  this  we  can  well  do  by 
defining  them  to  mean  all  places  at  which 
milk  Is  sold  as  an  article  of  trade.  It  Is 
very  true  that  the  ordinance  might  have  been 
more  accurately  phrased  and  words  in  com- 
mon use  employed  that  would  leave  no  room 
to  doubt  that  all  persons  vending  milk  were 
subject  to  the  tax,  but  the  failure  to  use 
words  that  might  have  more  clearly  express- 
ed the  intention  in  the  enactment  of  the 
ordinance  will  not  be  allowed  to  defeat  its 
purpose  when  this  purpose  can  be  gathered 
from  the  language  used. 

tl]  In  support  of  the  contention  that  ttie 
appellant  should  be  relieved  from  the  pay- 
ment of  the  tax  because  the  municipal  au- 
thorities did  not  enforce  the  ordinance 
against  all  persons  coming  within  its  reach, 
we  have  been  referred  by  counsel  to  some  au- 
thorities supporting  the  view  that  although 
an  ordinance  is  valid  on  Its  face,  the  man- 
ner In  which  It  Is  administered  may  destroy 
its  validity  and  make  It  inoperative  when 
attempted  to  be  enforced  against  any  of  the 
class  of  persons  It  purports  to  be  applicable 
to.  Among  the  cases  so  holding  Is  Tick  Wo 
V.  Hopkins,  118  U.  S.  356.  6  Sup.  Ct  1064. 
80  Lb  Ed.  220.  In  that  case  tbe  ct^  of  San 
Francisco  enacted  an  ordinance  regulating 
the  laundry  business.  The  unequal  and  dls- 
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crimlnatoiy  adminlstraUon  of  tbls  ordinance 
by  tbe  dty  aathorltlea  plainly  showed  that 
It  was  enacted  for  tbe  sole  purpose  of  dis- 
criminating against  Chinese  oigaged  In  the 
laundry  business,  and  was  not  Intended  to 
be  applicable  to  other  persona  engaged  In  the 
buslneAS,  and,  this  being  so,  the  ordinance, 
which  on  its  face  was  fair  and  reasonable, 
was  held  by  the  conrt  to  be  invalid  when 
attempted  to  be  applied  to  Chinamen;  the 
conrt  saying:  "The  cases  present  the  ordi- 
nances In  actnal  operation,  ai^  the  facts 
shown  establish  an  administration  directed 
so  exdoslrely  against  a  particolar  class  of 
pmons  as  to  warrant  and  require  the  con- 
dualon  that,  whatever  may  hare  been  the 
Intent  of  the  ordinances  as  adopted,  th^  are 
applied  by  the  public  authorltlee  duurged 
with  tbelr  adminlstratiOD,  and  thus  r«pre- 
arating  the  state  Itself,  with  a  mind  so  un- 
equal and  oppressive  as  to  amount  to  a  prac- 
tical denial  by  the  state  of  that  equal  pro- 
tection of  the  laws  which  is  secured  to  the 
petitioners,  as  to  all  other  persons,  by  the 
broad  and  benign  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States.  lAough  the  law  Itself  be 
fair  on  Its  fooe  and  impartial  In  appear- 
ance^  yet,  If  It  la  awUed  and  administered 
by  pnbHc  auUioritT  with  an  evU  eye  and  an 
unequal  hand,  so  aa  pracUcally  to  make 
just  and  illegal  dlscrlminationa  between  per 
sons  in  similar  drconutances,  nuiterlal  to 
thdr  rights,  the  doiial  of  equal  Justice  la  still 
within  tbe  prohU>ltion  of  the  ConsUtntion." 
In  Hoeffllng  ft  Son  v.  CUy  of  San  Antonio,  8S 
Tex.  228,20S.W.  8B,16LuB.A.e08.an 
ordinance  waa  also  declared  Invalid  wbm 
attempted  to  be  enfbrced  against  a  class  of 
persons  embraced  by  its  provl^ns,  i^wn  ttu 
ground  that  -the  dty  authorities  persist 
ently  and  purposely  failed  and  refused  to 
oifOroe  it  against  another  dass  of  persons 
to  whom  it  was  applicable.  In  that  case  tlw 
ordinance  Involved  required  tbe  payment  of 
$76  per  year  "for  the  vending  of  meat" 
within  the  dty,  and  it  appears  from  the 
opinion  that  a  number  of  vendors  of  meat 
who  rented  stalls  from  the  dty  were  not  re- 
quired to  pay  the  tax,  while  vendors  who  did 
not  rent  stalls  from  the  city  were  required 
to  pay  it,  although  the  ordinance  on  its  face 
applied  equally  to  both  classes.  In  holding 
that  the  continued  failure  of  the  dty  oCBdals 
to  collect  the  tax  from  vendors  of  meat  who 
rented  stalls  from  the  dty  was  In  effect  the 
exemption  of  this  class  of  vendors  from  the 
opmtion  of  the  ordinance,  the  court  said: 
"To  hold,  that  it  may  lawfully  collect  occu- 
pation taxes  from  some  persons,  while  oth- 
ers pursuing  the  same  occupation  were  con- 
tlnnouBly  permitted  to  escape  such  a  tax  by 
failure  of  the  dty  to  compel  the  proper  offi- 
cer to  collect  it,  would  be  to  hold  that  the 
city  might  accomplish  by  unlawful  nonac- 
tion what  It  could  not  lawfully  do  by  an  or- 
dinance declaring  that  the  tax  should  b*  coir 


lected  only  from  some  persons  mgaged  in 
the  particolar  bnalness.** 

"Bndi  pwslBtent  failure  on  the  part  of  the 
dty  to  cause  to  be  collected  from  those  who 
sold  meats  In  the  public  market,  would  evi- 
dence aa  fully  an  Intention  not  to  subject 
them  to  the  tax  as  would  an  ordinance  ex- 
pressly exempting  th^  from  it." 

"The  .Constitution  requires  that  occupa- 
tion taxes  shall  be  equal  and  uniform,  and 
this  applies  to  the  collection  of -sod)  taxes  as 
well  as  to  the  levy,  and  Its  command  can^ 
not  be  evaded  by  an  ordinance  imposing  the 
tax  on  all  persons  engaged  in  a  given  occu- 
pation. If  there  be  no  Intention  or  effort  to 
enforce  It  against  a  class  designated  the 
place  where  they  do  business,  or  In  any  oth- 
er manner.   •   •   » " 

"The  mere  failure  of  the  tax  collector  to 
collect  a  tax  from  some  persons  pursuing  the 
taxed  occupation  from  whom  it  might  be  col- 
lected would  not  invalidate  the  tax  as  to 
others;  but  If  a  dty  intentionally  fails  to 
compel  its  collector  to  collect  from  an  who 
pursue  sudt  occupation,  while  It  enforces 
collections  from  some,  than  this  ought  to  be 
held  to  be  unequal  taxation,  and  the  dty 
held  Uable  to  reCund." 

We  entb«ly  agree  with  0ie  conclusion 
reached  by  the  court  these  cases.  If  mu- 
nicipal authorities  could  go  through  the 
form  of  Miactlns  mSA  ordinance  while  in- 
tmdinff  that  It  should  be  so  applied  as  to 
be  unequal  and  discriminatory,  obTloudy 
the  ordinance  ahonld  be  dedared  Invalid 
whoi  poslst^ily  and  systematlcaUy  at- 
tempted to  be  enforced  In  an  unequal  and  dls- 
crlndnatory  manna-  against  the  dass  Intend- 
ed to  be  discriminated  against;  otherwise  a 
munidpal  body  so  disposed  could  by  Indirec- 
tion evade  the  opetatlai  of  laws  that  other- 
wise must  be  observed  and  obeyed.  But  the 
facts  of  this  case  do  not  warrant  us  In  here 
applying  the  prlndple  we  hare  noticed.  The 
dty  officials  who  testlfled  said  that  It  waa 
the  intottlon  In  enacting  the  ordinance  that 
every  vendor  of  milk,  whether  be  sold  It  ex- 
clusively or  in  ommectlon  with  other  arti- 
cles, should  pay  the  llcoise  tox,  and  Oiat; 
although  the  ordinance  was  not  wforced. 
against  persons  who  sold  milk  In  connection 
with  other  lines  of  business,  this  failure  waa 
not  due  to  any  concerted  action  on  the  part 
of  the  dty  authorities  to  exempt  such  pes- 
sons  from  the  operation  of  the  ordinance  but 
rather  to  the  Indifference  and  negligence  ot 
the  officers  charged  with  the  duty  of  collect- 
ing the  license  fee.  In  the  cases  we  have 
mentioned  a  reason  was  shown  why  the  or- 
dinance was  administered  unequally  by  the 
public  aothoritleB.  In  this  case  no  such  rea- 
son exists.  It  does  not  appear  that  the  dty 
authorities  had  any  motive  for  desiring  to 
tax  one  dass  of  milk  vendors  and  exempt 
another  class.  No  economic,  political,  social, 
or  other  theory  is  advanced  wlty  the  dtj 
aathorltlaB  did  not  wish  to  enfoxoe  this  or- 
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dinuKS  Impartlallr.  and  if  the  faUora  to  m> 
eatom  It  waa  due  to  the  IndlffereDoe  or 
eareAeaaneBS  of  the  Uoenae  offlcera,  or  tQ  a 
donbt  upon  their  part  as  to  the  meaning  and 
arolleablllt7  of  the  ordinance,  tbla  nonaction 
famishes  no  ground  for  exenqitlng  appel- 
lant from  the  payment  of  the  tax.  It  Is  only 
when  It  Is  made  plain  that  the  ^ty  author- 
ities, who  hare  control  of  the  admin Istration 
of  the  affairs  of  the  city,  purposely  and  sys- 
tnnatlcally  administer  or  omniTe  at  or  tao- 
UI7  cona^t  that  subordinate  agents  or  offl* 
ears  who  are  directly  charged  with  the  en- 
forcement of  the  ordinance  muj  administer 
It  uneqtml^,  and  thereby  give  an  advantage 
<a  ^eCermee  to  an  indlvlduBl  or  class  of 
indlTlduals,  to  whom  no  advantage  or  pref- 
erence ctmld  be  shown  U  expressed  In  the 
wdinance,  thivt  it  will  be  dedared  Invalid 
tor  partial  execution  at  the  Instance  of  an 
Individual  or  class  discriminated  against 
Tbe  judgment  is  affirmed. 


OOUMONWBAI/TH  v.  BARTON. 

ffJonrt  of  Appeab  of  Eentnc^.   April  80. 
191B.) 

1.  CsmNAi.  L1.W  (8  59*)  —  Pabius  to  Or- 
nnsie— "AccoMPLicss." 

1^  term  "accomplices"  Inclndes  all  per- 
sona concerned  in  tbe  commission  of  a  crime, 
Aether  as  prindpaJa  in  the  first  or  ae&mi  de- 
gree or  merely  aa  acceas<Hries  before  or  after 
tbe  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  EKff.  8S  71.  73,  74r7*V-«l ;  Dec  Dig. 

i  59  • 

For  other  definitlona,  see  Words  and  Phraaea, 
VOL  1.  pp.  75-79;  vol  8,  p.  7581.] 

2.  Csiiaif&L  ItAM  a  610*}— Evinsiici  or  Ao- 

COMPIJCEB. 

At  common  law  the  rale  tbat  tha  Juiy 
should  not  convict  on  the  unsupported  testi- 
mony of  an  accomplice  was  one  of  practice,  and 
a  conviction  on  aoch  evidence  could  not  be 
quashed  as  illegal ;  the  lietter  practice  being  for 
uie  judge  to  adviae  the  juir  to  acquit  unless 
die  accomplice's  testimony  be  ODrroborated  as 
to  accused's  participation. 

[Ed.  Mota— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  H  U24r-112d;  Dec  Dig.  { 
610.*] 

8.  Gbiiorai.  Law  d  610*)— Eviobnct  or  Ao- 

OOHPUOB. 

Or.  Code  Prac.  |  241,  provides  that  eonvie- 
tion  cannot  be  b»d  upon  tbe  testimony  of  an 
accomplice  unless  corroborated  by  other  evi- 
dence tending  to  connect  accused  with  tbe  com- 
mia^n  of  ue  "oKenae,"  snd  aection  242  pro- 
videa  tbat  wbere  by  law  two  witnesses,  or  one 
with  corroborating  circumstances,  are  required 
to  warrant  conviction,  if  the  re<]uirement  be 
not  fulfilled,  tbe  court  sball  direct'  an  acquittal, 
and  the  jury  shall  be  bound  thereby.  Beu,  that 
the  statute  requiring  corroboration  of  an  ac- 
complice's testimony  applied  to  ocdsdemeanors 
as  well  as'  to  felonies. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Gent  Dig.  H  1124-3126;  Dec  Dig.  { 
610.*] 

Appeal  turn  dieuit  Court  Cumberland 
County. 


Bobert  Barton  was  indicted  for  disfigur- 
ing an  animal,  and  he  an>ea]s.  From  a 
judgment '  of  acquittal,  the  Commonwealth 
appesls.  Opinion  stated. 

James  Oamett  Atty.  Oen.,  and  Overton 
S.  Hogan,  Asst  Atty.  Oen.,  for  the  Common- 
wealth. P.  Sandtdge,  of  BurkesrlUe^  for 
appellee. 

MILLER,  J.  Tbe  appellee,  Bobert  Barton, 
castrated  a  boar  belonging  to  I^ngston  Dur- 
berry.  The  boar  died,  and  Barton  was  in- 
dicted under  section  1249  of  the  Kentucky 
-Statutes,  which  reads  as  follows:  "If  any 
puson  shall  unlawfully  kill,  disfigure,  in* 
jtue,  malm,  poison  or  attempt  to  administer 
poison  to  any  cattle,  not  his  own,  he  shall 
be  fined  not  less  tiian  ten  nor  more  than  one 
thousand  dollars,  or  imprisoned  not  less 
than  one  nor  more  than  twelve  months,  or 
both  80  fined  and  Imprisoned." 

The  only  witnesses  to  the  affair  were  Fra> 
der  and  Robinson,  who  testified  that,  at  the 
request  of  Barton,  Frazier  held  the  hog's 
nose  to  keep  It  from  sgnealing,  and  Robinson 
held  the  hog's  legs  while  Barton  castrated 
him.  At  the  conclusion  of  this  evidence, 
the  trial  court  Instructed  the  Jury  to  find 
the  appellee  not  guilty,  which  was  done,  up- 
on the  ground  that  Frazier  and  Robinson 
being  accomplices  and  equally  guilty  with 
Barton  and  uncorroborated,  the  charge  had 
not  beesi  proved.  The  commonwealth  ap> 
peals. 

This  ruling  was  made  under  sections  241 
and  242  of  the  Criminal  Code  of  Practice, 
which  read  as  follows: 

"Sea  241.  A  conviction  cannot  be  had  up- 
on the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  tbe  commission 
of  the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  show  that  the  offoise 
was  committed,  and  tbe  circumstances 
thereof. 

"Sea  242.  In  all  cases  where,  by  law,  two 
witnesses,  or  one  witness  with  corroborating 
circumstances,  are  requisite,  to  warrant  a 
conviction,  if  the  requisition  be  not  fulfilled, 
the  court  shall  instruct  the  jury  to  render 
a  verdict  of  acquittal,  by  which  instruction 
th^  are  bound." 

•Unquestionably  Frazier  and  Robinson  were 
accomplices  of  Barton.  It  is  stoutly  con- 
toided,  however.  In  behalf  of  tbe  common- 
wealth that  these  sections  of  the  Code,  relat- 
ing to  the  evidence  of  accomplices,  do  not 
apply  In  misdemeanor  cases.  In  support  of 
this  contention,  appellant  points  out  that 
under  section  11  of  the  Criminal  Code  It  is 
provided  that  a  public  oflfense^  of  which  fbe 
only  punishment  Is  a  fine,  may  be  prosecuted 
tqr  a  penal  acUon  In  the  lyune  of  the  com- 
monwealth, and  that  the  proceedings  In  penal 
actions  are  regulated  by  the  Code  of  Prac- 
tice In  civil  actlomk    It  Is  argued  tbat  this 
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Code  proTfadon  pnts  misdoneanors,  punish- 
able by  a  flue  only,  apon  the  footlns  of  dvU 
actloQB.  On  the  other  hand,  ai>pellee  con- 
tends that  In  penal  actions  a  plea  of  "not 
goilty**  is  snffldent,  and  unanimity  of  the 
Jury  Is  required  to  And  a  verdict;  thns  oon- 
finlng  the  action  In  these  two  respects,  at 
least,  within  the  rules  applicable  to  criminal 
prosecutions.  If  the  question  had  to  be  de- 
cided under  the  common  law,  and  without 
the  influence  of  precedents  or  the  statute, 
we  would  be  Inclined  to  give  great  weight 
to  the  argument  of  appellant 

[1  ]  The  term  "accomplice,"  In  its  fall 
meaning,  Includes  all  persons  who  have  been 
concerned  in  the  commission  of  a  crime,  all 
partidpes  crtminis,  whether  they  are  consid- 
ered In  strict  legal  propriety  as  prlndpals 
in  the  flrst  or  second  degree,  or  merely  as 
accessories  before  or  after  the  fact.  Bou- 
vler's  Die.  The  earlier  definitions  substitute 
the  term  "felony"  for  the  term  "crime"  as 
used  above;  and  in  the  later  definitions  the 
tefms  "felony,"  "crime,"  and  "offense"  are 
used  indifferently. 

[2]  Under  the  common  law  it  was  not  a 
role  of  law,  but  of  practice  only,  that  a  Jury 
should  not  convict  on  the  unsupported  testi- 
mony of  an  accomplice;  and.  If  a  Jury  chose 
to  act  on  such  evidence  only,  the  conviction 
could  not  be  quashed  as  bad  in  law.  Steph- 
en's Dig.  Ev.  art  121.  The  books  lay  It 
down  as  the  better  practice  at  common  law 
for  the  judge  to  advise  the  Jury  to  acquit, 
unless  the  testimony  of  the  accomplice  be 
corroborated,  not  only  as  to  the  circum- 
stances of  the  offense,  but  as  to  the  partici- 
pation of  the  accused  in  the  transaction; 
and,  when  several  parties  are  charged,  that 
It  is  not  sufficient  that  the  accomplice  should 
be  confirmed  as  to  one  or  more  of  the  pris- 
oners to  justly  a  conviction  of  those  persons 
\vith  respect  to  whom  there  is  no  confirmatiou. 

[3]  But  the  provisions  of  sections  241  and 
24^  supra,  change  the  common-law  rule 
and  are  sufficiently  broad  to  make  the  rule 
there  laid  down  applicable  to  misdemeanors 
as  well  as  to  felonies.  Section  5  of  the  Crim- 
inal Code  provides  that  "public  offenses  are 
felonies  and  misdemeanors,"  while  section 
241,  supra,  requires  the  accomplice  to  be 
corroborated  to  connect  the  defendant  with 
the  commission  of  an  "offense,"  and  that  the 
corroboration  is  not  -sufflcient  if  It  merely 
show  that  the  "offense"  was  committed,  and 
the  circumstances  thereof.  It  Is  clear,  there- 
fore, that  the  foregoing  sections  of  the  Crim- 
inal Code  are  suffldenUy  broad  In  their 
terms  to  Include  both  feltndes  and  mlsde- 
meanors,  since  both  are  public  offenses.  Fur- 
thermore, we  are  not  without  a  precedent 
to  sustain  this  conclusion. 

The  question  came  squarely  before  tbb 
Supreme  Court  of  Arkansas  In  State  r.  Da- 
vis, 38  Ark.  6S1,  where  Davis  was  Indicted 
for  winning  a  quart  of  whisky  In  a  game 


of  "seven-up"  with  Tom  Duncan,  King  Dun- 
can, and  Morgan.  Hie  state  relied  solely 
upon  the  testimony  of  the  two  Duncans  and 
of  Morgan,  the  accomplloeB  In  the  game; 
and,  in  that  case  as  in  this,  the  circuit  court 
peremptorily  instructed  the  Jury  to  find  the 
d^^dant  not  goilly.  Section  1988  of  Oantt^s 
AAansaa  Digest  la  a  verbatim  copy  of  Bee- 
tlon  241  of  the  Eentudcy  Criminal  Code  of 
Practice,  above  quoted.  In  afflrmlng  the 
ruling  of  the  circuit  court,  the  Supreme 
Court  of  Arkansas  said:  "It  is  submitted 
by  the  Attorney  General  that  this  section 
applies  to  felonies  only,  and  not  to  misde- 
meanors; but  its  expressions  are  general, 
and  there  Is  nothing  in  its  context  to  indi- 
cate that  It  was  the  Intention  of  the  L^ls- 
lature  to  limit  its  application  to  felonies. 
At  common  law,  the  practice  of  requiring 
confirmation  of  an  accomplice  applied  to 
misdemeanors  as  well  as  felonies.  Roacoe, 
Cr,  Ev.  166;  1  PhllUps,  Ev.  112;  2  Russell 
on  Cr.  967.  Reglna  v.  Farler,  8  Car.  & 
Payne,  106,  Is  dted  by  Roscoe,  PhllUps,  and 
Russell  to  show  that  It  applied  in  misde- 
meanors. Before  the  statute  it  was  matter 
of  practice;  but  the  statute  makes  it  abso- 
lute law  that  the  testimony  of  an  accom- 
plice qiust  be  corroborated  to  warrant  a  con- 
viction, and  the  law  applies  to  misdemean- 
ors as  well  as  felonies." 

Again,  in  Huffman  v.  State,  67  Tex.  Cr.  B. 
399,  123  S.  W.  696,  Huffman  was  convicted 
for  malldous  mischief  and  fined  $5  upon  the 
testimony  of  White,  who  was  a  confessed  ac- 
tor and  partldpant  in  the  crime  charged 
and  equally  guilty  with  Huffman.  Article 
781  of  the  Texas  Code  of  Criminal  Proced- 
ure of  1896  is  the  equivalent  of  section  241  of 
the  Kentucky  Code.  In  reversing  the  con- 
viction, the  court  said:  "The  evidence  is 
insuffldent  to  sustain  the  conviction.  While 
there  can  be,  in  a  strictly  legal  soiae,  no  ac- 
complice in  B  misdemeanor  case,  yet  It  baa 
been  uniformly  held  that  the  word  'accom- 
plice,' as  used  In  artlde  781  of  the  Code  of 
Criminal  Procedure  of  1895  has  a  distinct 
and  different  ineaning  from  ifa  technical  def- 
inition as  contained  In  article  79  of  the  Code. 
As  used  In  the  artide  requiring  corroboration, 
it  includes  ^Indpals,  accessoriea,  and  all  per- 
sons who  are  partlceps  crlmlnls  and  con- 
nected with  the  crime  unlawful  act  or 
omission,  trao«iMlrlng  either  before,  at  the 
time,  or  after  the  commission  of  the  of- 
fense, and  whether  such  person  was  present 
or  partidpaUng  In  the  crime  or  not  See 
article  781.  Code  Cr.  Proc.  1896,  Uerrltt  v. 
State,  12  Tex.  App.  20S.  and  PhllUps 
State,  17  Tex.  Ajq^  169.  Indeed,  the  an- 
thorltlea  might  be  multiplied  indefinitely 
and  are  numerous  and  uniform  in  anstalninif 
this  proposition." 

In  view  of  the  broad  terms  of  section  241. 
supra,  and  the  construction  placed  upon  a 
statute  Identical  in  its  terms  with  our  stat- 
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ute  by  tbe  Sopreme  Court  of  Arkansas,  we 
are  of  o[^on  that  the  trial  court  properly 
ruled  that  It  applied  to  all  klnda  of  offenses, 
misdemeanors  as  well  as  felonies. 

ThlB  opiniOD  l8  cartmed  as  the  law  of  tbe 
case. 


BOWEX8  et  aL  T.  BOWBNS  et  aL 

(Court  of  Appeals  of  Kentucky.   May  7,  1913.) 

TBUHTS  (I  44")— ACXIONS  10  ESTABUBH— Sur- 
nciEHCT  or  EriDEnCE. 

In  an  action  against  the  son  of  a  decedent, 
by  the  widow  and  tbe  other  children,  to  establish 
a  trust  in  land  conveyed  by  decedent  shortly 
before  his  death,  where  tbe  evidence  showed 
that  the  deed  was  recorded  a  month  before  de- 
cedent's death;  that  the  son  had  supported 
the  two  infant  children  since  decedent's  death 
and  sapported  tbe  widow  during  the  few  weeks 
between  the  death  and  her  remarriage;  that 
decedent  told  the  draftsman  of  the  deed  that 
the  son  would  have  to  care  for  the  widow  and 
the  infants  and  that  for  that  reason  he  was 
conveying  the  land  to  him;  and  that  plaintiffa 
had  acquleaced  In  his  possession  of  the  land  for 
10  years— it  supportea  a  finding  that  the  land 
was  not  conveyed  in  trust  but  in  consideration 
of  the  son's  agreement  to  support  the  infant 
children  and  the  widow  as  long  as  ifae  remain- 
ed such. 

[Ed.  Note.— For  othn  eases,  see  Tmsts,  Cent 
Uif.  fl  B»-«8;  Dec.  Dig.  i  M.*] 

Appeal  from  Circuit  Court,  Knott  County. 

Action  by  J.  D.  Bowens  and  others  against 
J.  E.  Bowens  and  another.  From  a  Judg- 
ment dismissing  the  petition,  plaintiffs  ap- 
peaL  Affirmed. 

Smith  &  Combs  and  J.  D.  Smith,  all  of 
{Bndman,  for  appellants.  Woottou  &  Mor- 
gan, of  Hazard,  and  Jno.  M.  Bakw,  of  Hind- 
man,  for  appellees. 

TUBNER,  J.  Joseph  Bowens  died  In  Sep- 
tember, 1901,  leaving  a  widow  and  ten  chil- 
dren surviving  talm,  eight  of  the  latter  by  a 
former  wif^  and  two  infants,  the  children 
of  tbe  surviving  widow.  Three  months  be- 
fbre  hlB  daaXb  be  executed  a  deed  to  bis  old- 
est son  for  bis  little  mountain  farm  of  about 
100  acres.  At  tbe  time  of  the  ^ecntton  ot 
this  deed  he  was  in  very'  delicate  health,  and 
realized  that  be  onl7  bad  a  short  time  to 
live,  and  from  all  tbe  circumstances  sur- 
rounding blm  at  that  tim^  It  Is  evident  that 
bis  chief  concern  was  as  to  tiie  care  of  his 
widow  and  these  two  in&nt  children.  At 
tbe  time  of  this  conveyance  tbe  propwty  con-, 
veyed  was  worth  only  from  9300  to  fSOO,  but 
tea  years  later  when  this  suit  was  instituted 
it  bad  increased  considerably  in  value.  This 
suit  waa  instituted  by  tbe  widow  for  herself, 
and  as  next  frloid  for  her  two  Inftmt  chil- 
dren, and  all  the  other  children  of  tbe  dece- 
dent, against  J.  E.  Bowens,  and  his  sister. 
Rose  Amburgey,  seeking  to  have  It  adjudged 
tbat  J.  B.  Bowens  held  the  property  In  trust 
for  the  use  and  benefit  of  all  the  children  of 
the  decedent.   Rose  Amburgey  while  nomin- 


ally a  defendant  Joined  In  with  the  plaintiffs 
and  aided  them  In  the  prosecution  of  this 
suit,  and  testified  in  their  behalf.  J.  E. 
Bowens  answered  denying  that  he  held  the 
property  In  trust,  and  pleading  afflrmaUvely 
that  the  consideration  therefor  was  the 
agreement  upon  his  part  with  his  father  to 
take-  care  of  and  support  his  widow  as  long 
as  she  remained  such,  and  the  two  Infant 
children,  who  at  the  time  of  his  father's 
death  were  aged,  respectively,  two  and  four 
years.  He  says  that  he  did  take  care  of  the 
widow  until  she  remarried,  which,  however, 
was  only  a  few  weeks  after  the  death  of  his 
father ;  and  he  says  that  immediately  after 
his  father's  death  be  took  both  of  said  In- 
fant children  to  his  own  home  and  has  cared 
for  and  maintained  them  ever  since,  and  Is 
still  doing  so.  He  also  pleaded  the  five  and 
ten  year  statutes  of  limitation.  Consider- 
able evidence  was  taken,  and  the  chancellor 
below  dismissed  the  plaintiffs'  potion,  there- 
by, in  effect,  holding  that  there  was  a  valu- 
able conslderatiou  for  the  deed. 

The  preponderance  of  the  evidence,  and 
the  facts  and  circumstances,  all  support  the 
finding  of  the  chancellor;  the  recording  of 
the  ^eed  at  least  a  month  before  the  death 
of  Joseph  Bowens;  the  fhct  that  J.  E.  Bow- 
ens took  the  two  infant  children  and  has 
kept  tbem  ever  since;  tbat  be  aided  tbe  wid- 
ow during  the  short  period  of  ber  widow- 
hood ;  tbat  tbe  decedmt  told  the  draftsman 
of  tbe  deed  at  the  time  it  was  made  tbat  Ids 
son  would  have  to  take  care  of  tbe  widow 
and  the  two  inftmts,  and  that  for  tbat  rea- 
son be  waa  conveying  tbe  land  to  him ;  and 
the  tAct  tbat  appellants  acquiesced  in  bis 
possession  of  the  land  for  ten  years  before 
bringing  this  suit— all  tend  strongly  to  show 
tbat  this  was  In  fact  the  real  consideration 
of  the  deed. 

Our  view  of  the  merits  of  tills  case  makes 
It  unnecessary  to  pass  upon  the  question  of 
limitation  raised  by  the  appelle& 

Judgment  affirmed. 


WOODRUFF  V.  GOLDBACH. 

(Court  of  Appeals  of  Kentucky.   May  8.  1913.) 

In  correction  of  former  opinion. 

For  former  opinion,  see  165  S.  W.  729. 

LASSING,  J.  Tbe  o^nlon  rendered  .here- 
in on  April  24, 1913,  remanded  the  case  with 
directions  to  "overrule  the  demurrer  to  the 
petition."  In  giving  this  direction,  refer- 
ence was  bad  to  the  cause  of  action  stated 
against  the  defendant  Nora  Goldbach,  only, 
as  the  petition  had  previously  been  held  in- 
sufficient as  to  the  county  Judge  and  mem- 
bers of  the  fiscal  court  Said  opinion  is  now 
corrected  on  its  face,  so  as  to  show  these 
facts. 
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B.  I.  DU  PONT  DB  NBMOUKS  POWDBB 
CO.  T.  LOUISVII*LB  &  N.  a  CO.  et  aL 

(Goart  of  Appeals  of  KeDtndqr.  Mar  7. 1913.) 

BAUSOAH  d  169*)  —  III  DKBTU>RE68  —  BiGHI 

TO  Lien  —  Maixbiai.  E*driti8hxd  Subooh- 

TRACTOR. 

Kr.  St  I  2^,  proridlng  a  Uoi  foC  ma- 
teriali  fatnlstied  for  tbe  eautraettoB  of  any 
railroad,  etc.,  protect!  not  only  materialmen 
furniBhing  material  to  a  contractor  or  his  mb- 
contractor,  but  one  fomlBhing  material  to  one 
taking  hie  contract  from  a  anbcontractor. 

[Bd.  Note.— For  other  caaea,  aee  Bailroada, 
Gent  Dig.  H  477,  488-C04;  Dea  Dig.  |  1C9.*] 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  bj  the  B.  I.  Dn  Pont  De  Nemoura 
Powder  Company  againat  the  Looiavllle  A 
Nashville  Railroad  Company  and  the  Bding- 
ton-Griffltts  Construction  Company.  Judg- 
mmt  tea  defendanta,  and  ^IntUt  amieals. 
Reversed  and  remanded. 

Tye  ft  Silar,  of  WUUamabius*  for  appel- 
lant Geo.  O.  BniCk,  <tf  London,  and  J.  W. 
Aloom,  of  Stanford,  for  aiB^elloea. 

H0B80N.  a  J.  The  LonlsvUla  &  Naah- 
villa  Railroad  Company  made  a  contract 
•with  the  Edlngton-Oridttts  Gonatmctilon  Com- 
pany for  the  constmcllon  of  a  part  of  Its 
line  of  railway.  That  company  snbcontract- 
ed  a  part  of  the  work  to  the  ^an-Battln 
Construction  Company,  who  in  turn  subcon- 
tracted a  part  of  the  wotk  to  the  W.  F. 
Oarretson  Company,  who  bought  of  the  B. 
I.  Du  Pont  De  Nemours  Powder  Company 
a  lot  of  material  and  supplies  for  tbe  work, 
amounting  to  ^,988.30.  The  powder  com- 
pany, not  having  been  paid  A>r  the  material 
furnished  for  the  work,  dnly  filed  its  claim 
for  a  lien  in  the  county  clerk's  office,  and 
brought  this  suit  against  the  railroad  com- 
pany to  enforce  its  lien.  The  railroad  com- 
pany demurred  to  the  petition.  The  court 
sustained  the  demurrer  and  dismissed  the 
petition.    The  plaintiff  appeals. 

The  ground  upon  which  the  demurrer  was 
sustained  is  that  the  circuit  court  was  of 
opinion  that,  under  section  2492,  Ky.  St, 
the  materialman  who  furnishes  material  to 
a  subcontractor  whose  contract  was  made 
with  a  subcontractor,  who  had  contracted 
with  the  original  contractor,  has  no  lien  un- 
der the  statute.  In  other  words,  the  Judg- 
ment Is  baaed  upon  tbe  ground  that  the  stat- 
ute only  protects  materialmen  who  furnish 
material, to  a  contractor  or  bis  subcontrac- 
tor. There  are  autboritlea  in  other  states 
sustaining  this  conclusion,  but  In  the  case 
of  Orlgsby  v.  L.  &  B.  R.  Co.,  162  Ky.  164, 
163  8.  W.  232,  decided  since  this  case  was 
heard  in  the  circuit  court,  we  held  other- 
wise tinder  our  statute,  and  that  oidnion  Is 
conclusive  here.  We  there  held  that  any 
one  furnishing  material  or  supplies  to  a  sub- 
contractor in  such  work  is  entitled,  under 
section  2402,  Ky.  St,  to  a  lien,  and  It  la  Im- 


material whether  such  subcontractor  took 
his  contract  from  the  original  contractor  or 
a  subcontractor  under  him. 

Judgment  reversed  and  cause  rananded, 
with  directions  to  the  drcnit  court  to  over- 
rule the  demurrer  to  tbe  petition*  and  for 
further  proceedings  consistent  herewith. 


HADDBN  T.  MBBHAN.t 
(Court  of  Appeals  of  Kentucky.   May  8,  1913.) 

1.  MaUCIOUS  PBMBCUTIOH  (i  49*)  —  FlBAD- 

ZBG— Want  or  Pbobablb  Cadbk. 

A  petition,  in  an  action  for  maUdons  pto» 
«cnti<ni,  wliieh  does  not  allege  want  of  probable 
cause  is  fatally  daCectlve. 

[Bd.  Note.— For  other  cases,  see  Ualidous 
Prosecution.  Cent  Dig.  H  94-06;  Dec  Dig.  | 
49.*] 

2.  Falsi  Iufbibonkbht  (|  7*)  —  Lumurr 
roB  OwwiciAL  Aon  — DBramnM— JvDiozAL 

PBOOBaS. 

A  bench  warrant  issued  on  an  indictment 
protected  an  officer  arrcBting  accused  thereun- 
der, alUiougb  he  waa  not  g^ty  of  the  oSeose 
charged,  and  tbe  prosecution  waa  sobseqtieutly 
dismissed. 

[Ed.  Note.— For  oOier  casak  sea  Falsa  In^ 

frisonment  Cent  Dig.  H  &-61.  70;  Dee.  IMc> 
7.*) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Gomnum  Pleaa  Brandi,  Second  Dlvlglfm. 

Action  bf  W,  O.  Maddu  against  ^t  Mee- 
ban.  From  a  Judgment  sustaining  a  dunnr* 
rer  to  the  petltlMi,  plaintiff  appeals.  Af* 
firmed. 

T.  A.  McDonald,  of  Lonlsvlll^  for  appel' 
lant 

CARROLIa  J.  The  appellant  Madden,  as 
plaintlCT,  brou^t  this  suit  against  the  appel- 
lee, Meehan,  a  policeman  in  the  city  of  Lou- 
isville, to  recover  damages  for  an  alleged 
false  arrest  A  demurrer  was  sustained  to 
the  petition  as  amended,  and  the  plain  till  de- 
clining to  plead  further  the  suit  was  dismiss- 
ed, and  he  appeals. 

The  second  amended  petition,  as  we  learn 
from  the  brief  of  counsel  for  a]K>eUant  states 
the  cause  of  action  relied  on.  It  Is  averred 
in  this  pleading,  in  substance,  that  Meehan, 
In  September,  1908,  while  acting  In  the  ca- 
pacity of  a  policeman,  arrested  Madden  on 
the  charge  of  carrying  concealed  a  deadly 
weapon,  for  which  alleged  offense  Madden 
was  tried  in  the  police  court  and  discharged. 

It  is  further  averred  that  after  this  Mee- 
han prevailed  on  the  grand  jury  of  Jef- 
ferson county  to  return  an  Indictment  against 
Madden  for  carrying  concealed  a  deadly 
weapon,  and  that  the  ottenae  charged  In  this 
indictment  was  the  same  offense  for  wbldi 
Maddoi  had  been  previously  arrested  and 
discharged  In  the  police  court ;  that  a  bench 
warrant  was  issued  on  this  Indictment 
against  Madden,  and  be  was  arrested  there- 
under ;  and  that  Meehan  prevented  him  from 
«ecnting  a  bond  for  his  ai^waraiwe  to  an- 
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swer  tbe  charge,  and  caused  Mm  to  he  placed 
In  ]aU,  where  he  remained  Cor  nesrml  honzB 
before  he  could  execute  a  hood  for  bla  ap- 
pearance It  Is  further  ararred  Oiat  when 
the  case  came  on  for  trial  In  the  dicolt  court 
It  was  oontintied  two  or  three  times  and  final- 
ly dismissed. 

Tbe  lowv  court  treated  the  ideadins  as  a 
salt  for  malteions  prosecution  and  snstained 
the  demurrar,  upon  the  ground  that  there  was 
no  avennent  of  want  of  probable  canse ;  but 
counsel  tm  antellant  insists  tbat  the  suit  wa^ 
not  broncbt  to  recorer  damages  for  a  mali- 
dons  iffosBcntlon,  but  to  recover  damafss  for 
the  false  anest  and  Imprisonment  of  Madden 
under  tbe  bench  warrant  issued  on  the  Indict- 
ment. 

[1, 1]  It  is  quite  dUBcnlt  to  ascertain  fMm 
Che  i^eadlng  wbeOier  It  was  intended  to 
diarge  malidons  proaecatlon  or  false  arrest 
and  imprisonment  If  it  was  Intended  to  set 
out  a  cause  of  action  for  malidons  prosecu- 
tion, the  petition  was  ftitally  defMtlTe  In  ftdl- 
Ing  to  aver  want  of  probable  cause.  Boberts 
TlMKnas;  136  Ky-  68,  121  S.  W.  901.  21 
Ann.  Gas.  406L  If  it  was  intended  to  set  ont 
a  case  of  action  for  talaa  arrest  under  the 
benA  warrant,  file  petition  was  equally  bad, 
as  an  action  tor  false  arrest  will  not  lie 
against  an  officer  who  makes  an  arrest  under 
a  warrant  lasoed  by  lawful  authority,  as  the 
bencb  warrant  in  tUs  case  was.  Johnson  t. 
Scott,  184  Ky.  786, 121  8.  W.  006. 

The  fact  that  the  prosecutfim  under  tbe  In- 
dictment was  dismissed  does  not  affect  the 
question.  The-  grand  Jury  returned  an  In- 
dictment against  Madden  tor  the  offuise 
charged,  and,  although,  he  may  not  haTe  been 
guilty  of  the  i^Eense,  a  bench  warrant  Is- 
sued under  the  indtetmait  from  the  court  In 
which  the  Indictment  was  found  protected  an 
oOlcw  who  ndglit  szseote  or  attempt  to  eze- 
cnte  It 

Tlie  Judgment  Is  affirmed. 


FBOBNIZ  HOTEL  CO.  T.  OOMMON- 
WSUI/rH.t 
(Oonrt  of  Appeals  of  Eentacky.   May  1,  lAia) 

1.  AFPIAX  and    BBBOB    (I  46*)— AFFBLLATa 

JmuBDicnroN  —  JtJDOiaicra  in  Penal  Ac- 
tions. 

Under  Or.  Code  Prac  |  347,  giving  the 
Court  of  Appeals  appellate  JunsdicUon  in  penal 
actions  where  the  jadgment  exceeds  SCO,  an  ap- 
peal lies  from  a  jud^ent  for  f76  In  a  penal 
action  by  the  commonwealth,  though  section  11 
provides  that  proceedings  In  snch  actions  are 
regulated  by  the  Code  of  Practice  in  civil  ac- 
tions, and  thongh  Ev.  St  |  960,  provides  that 
no  appeal  aliall  be  taken  In  a  dnl  action  where 
the  Jadgmoit  Is  less  than  $200. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  I9&-201 ;  Dec.  Dig.  |  46.*] 

2.  Appbax.  ano  BBBoa  <|  61*)— JunainENrs 
AmuuBU— JnoeUHts  in  Penal  Ao- 
nom 

Where  tiie  eoouioiiwealth,  J<dning  wlthoat 
objection  several  charges  in  a  penal  action,  ob- 
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tains  a  judgment  for  $76  while  each  of  the 
three  paragraphs  of  the  petition  denumoed  a 
judgment  for  $26,  it  cannot,  to  defeat  an  ap- 
peal, object  to  the  form  of  the  action. 

[SU.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Gent  Dig.  H  276-ji82 ;  Dec  Dig.  f  61.*] 

3.  Gave  (1  7*>— PBononoir— STiUiUTU— Oon- 

BTBUCnON. 

Ky.  St  H  1989-1M4.  making  It  oalawful 
for  any  person  within  the  state  to  catch  or  kill 
enamerated  game,  or  have  the  same  in  possea- 
aion  after  it  has  been  caught  or  killed,  between 
designated  dates,  make  it  unlawful  within  tbe 
state  to  catch  or  kill  enumerated  game  or  have 
the  same  in  poasesslon  after  it  has  been  caught 
or  killed,  during  the  dosed  season,  but  do  not 
make  it  unlawfal  to  have  game  in  possession 
dnring  the  closed  season  unless  tiw  same  was 
caught  or  killed  in  the  state. 

_rEd.  Note.— For  other  cases,  see  OaoM.  Cent 
Dig.  H  6,  7;  Dec  IMg.  I  7.*^  v 

4.  Oau  m  4*)— PaononoN— Statutbs— CON- 

STBUCnON. 

The  purpose  of  Act  March  24,  lOM  (Laws 
iSOi,  c  2^.  making  it  unlawful  in  the  state  at 
any  time  to  buy,  sell,  or  expose  for  sale,  or 
have  In  possession  for  sale,  enumerated  game 
which  has  been  killed  within  the  state,  Is  to 

Erevent  the  sale  of  the  game  at  any  time  if 
illed  in  the  state,  but  does  not  modify  the 
prohibition  in  E:y.  St  1  1961,  imposing  a  pen- 
alty on  any  person  selUng  enumerated  gome 
within  the  periods  for  which  the  taking  or  kill- 
ing thereof  Is  prohibited,  which  appliefl  only 
daring  the  closed  season,  and  which  makes  it 
unlawfal  to  expose  for  ssle  game  in  tbe  closed 
season,  wliether  killed  wlthiii  or.  without  the 
state 

{Ed.  Note.— For  other  eases,  see  Qame,  Cent 
E.  I  8;  Dec  Dig.  I  4.*J^ 

6.  Gams  8%*)— PBononoN— I«gi8lativs 

POWSB. 

The  Legislature  may  make  it  nnlawful  to 
expose  for  sale  game  within  the  closed  season, 
whether  killed  within  or  witlMUt  the  state,  and 
may  prohibit  the  sale,  or  exposing  for  sale  at 
any  time,  of  game  killed  within  the  state. 

[Bd.  Note.— For  other  cases,  see  Qamb  Cent 
Dfg.  I  2;  Dec  Dig.  I  8%.*r 

Appeal   from   Circuit   Oonrt,  I^etto 

County. 

Penal  action  by  the  Commonwealth  against 
the  Phcenlx  Hotel  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Geo.  C.  Webb  and  Shelby  &  Shelby,  all  of 
Lexington, -for  ai^llant  D.  Gray  Falconer 
and  Chester  D.  Adams,  both  of  Lexington, 
and  James  Gamett.  Atty.  Gen.,  and  D.  O. 
Myatt,  Aaat  Atty.  Gol,  for  the  Common- 
wealth. 

HOBSON,  C.  J.  This  is  a  penal  action  In- 
stituted by  the  commonwealth  against  the 
Phoenix  Hotel  Company,  a  corporation,  of 
Lexington,  Ky.;  it  being  charged  in  the  pe- 
tition that  the  defendant  in  riolatlon  ot  sec- 
tion 1044,  Ey.  St,  had  in  its  possession  three 
qnail  between  the  1st  of  January  and  the 
16th  of  November  in  the  year  1812,  there  be- 
ing three  paragraphs  to  the  petition,  and 
a  Judgment  being  ivayed  in  each  paragraph 
for  the  sum  of  |26.  The  defradant  by  Its 
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answer  alleged  that  It  did  have  in  its  pos- 
session the  quail  referred  to,  but  tliat  tbej 
were  not  caught  or  killed  in  the  state  of 
Kentucky,  but  were  purchased  from  a  whole- 
sale dealer  in  the  city  of  Chicago,  who  in  turn 
had  purchased  them  In  the  open  market  in 
the  dty  of  Baltimore,  Md.  The  circuit  court 
sustained  a  demurrer  to  the  answer,  and 
gave  Judgment  against  the  defendant  In  the 
sum  of  $75.   The  defendant  appeals. 

M]  A  motion  lias  been  entered  to  dismiss 
the  appeal  on  the  ground  that  the  court  has 
no  jurisdiction.  Section  11  of  the  Criminal 
Code  of  Practice  provides:  "The  proceedings 
in  penal  actions  are  regulated  hy  the  Code 
of  Practice  in  dvll  actions."  By  section  950, 
Ky.  St.,  no  appeal  shall  be  taken  to  tills 
court  in  a  civil  action  from  a  Judgment  for 
the  recovery  of  money  if  the  value  in  con- 
troversy Is  less  than  $200.  It  is  Insisted 
that,  as  the  judgment  here  was  for  only  $75, 
no  appeal  lies.  But  section  347  of  the  Crim- 
inal Code  is  as  foUows:  "The  Court  of  Ap- 
peals shall  have  appellate  jurisdiction  in 
penal  actions  and  prosecutions  for  misde- 
meanors, in  the  following  cases  only,  viz.: 
If  the  judgment  be  for  a  fine  exceeding  flf^ 
dollars,  or  for  Imprisonment  exceeding  thirty 
days;  or,  if  the  judgment  be  for  the  defend- 
ant, In  cases  in  which  a  fine  exceeding  fifty 
dollars,  or  confinement  exceeding  thirty  days, 
might  have  been  inflicted."  It  will  be  ob- 
served that  by  this  section  the  court  is  given 
jurisdiction  in  penal  actions  if  the  judgment 
is  for  a  fine  exceeding  $50,  and  as  the  fine 
here  is  $75,  the  court  has  jurisdiction. 

12]  It  is  also  Insisted  that  it  was  improper 
to  join  three  charges  In  one  action  in  differ- 
ent paragraphs.  But  the  commonwealth 
brought  the  action,  the  defendant  made  no 
objection  to  the  form  of  the  petition,  and  a 
judgment  having  been  rendered  in  favor  of 
the  commonwealth  as  prayed,  It  cannot  now 
be  heard  to  object  to  the  form  of  Its  own  ac- 
tion. The  court  has  in  a  number  of  cases 
taken  jurisdiction  under  similar  circumstanc- 
es. Com.  V.  L.  &  N.  R.  R.  Co.,  80  Ky.  293, 
44  Am.  Rep.  475;  Ti.  &  N.  Rt.  R.  Co.  v.  Com- 
monwealth, 92  Ky.  114,  17  S.  W.  274,  13  Ky. 
Law  Rep.  439;  Stratnmn  v.  Copa.,  137  Ky. 
500,  125  S.  W.  1094,  27  U  B.  A.  (M.  S.)  949, 
136  Am.  St  Rep.  299. 

[3]  This  brings  us  to  the  merits  of  the  con- 
troversy. The  question  to  be  determined  is: 
May  one  lawfully  have  In  possession  between 
January  1st  and  November  15th  In  this  state 
quail  that  have  been-  killed  in  another  state? 
The  question  turns  on  the  proper  construc- 
tion of  our  statutes. 

By  an  act  approved  February  27,  1894,  en- 
titled "An  act  to  protect  game  and  small 
birds,"  it  is  provided  as  follows  (Acts  1S94, 
pp.  40,  41): 

"1.  It  shall  be  unlawful  for  any  person 
within  this  state  to  catch,  Mil,  or  pursue 
with  such  Intent,  any  buck,  doe  or  fawn,  or 
have  the  same  In  possession  after  It  has  been 
caught  or  killed,  betwerai  the  first  day  ct 


March  and  the  first  day  of  S^tember  In 

each  year."   Ky.  St.  |  1939. 

"2.  No  person  shall  catch,  kill,  or  pursue 
with  such  intent,  or  have  the  same  In  pos- 
session after  it  has  been  caught  or  killed, 
any  black  [grey]  or  fox  squirrel,  between 
the  first  day  of  February  and  the  fifteenth 
day  of  June  in  each  year:  Provided,  grey 
squirrels  may  be  killed  for  protection  at 
crops."   Section  1940. 

"3.  No  person  shall  catch  or  kill,  or  pur- 
.sne  with  such  intent,  or  have  the  same  in 
possession  after  it  has  been  caught  or  kill- 
ed, any  wild  goose,  wood-duck,  teal  or  other 
wild  duck,  between  the  first,  day  of  April 
and  the  fifteenth  day  of  August  in  each 
year."   Section  1941. 

"4.  No  person  shall  catch,  kill,  or  pursue 
with  such  Intent,  or  have  the  same  in  posses- 
sion after  it  has  been  caught  or  killed,  any 
wild  turkey,  between  the  first  day  of  Feb- 
ruary and  the  first  day  of  September  In  each 
year."    Section  1942. 

"S.  No  person  shall  catch,  kill,  or  pursue 
with  such  intent,  or  have  the  same  In  their 
possession  after  it  tias  been  caught  or  kill- 
ed, any  woodcock,  between  the  first  day  of 
February  and  the  twentieth  day  of  June  in 
each  year."   Section  1948, 

"6.  No  person  sliall  catch,  klU,  or  pursue 
with  such  intent,  or  have  the  same  in  pos- 
session after  it  has  been  caught  or  klUed, 
any  quail,  partridge  or  pheasant,  between 
the  first  day  of  January  and  the  fifteenth  day 
of  November  In  each  y«ir."  Section  1944. 

The  seventh  section  makes  a  similar  pro- 
vision as  to  doves;  the  eighth  as  to  other 
smaller  birds;  the  tenth  as  to  the  nests  or 
eggs  of  wild  birds.  The  eleventh  section 
provides  the  penalty  for  the  violation  of  the 
act  The  ninth,  twelfth,  and  thirteenth  sec- 
tions are  as  follows: 

"9.  No  person  shall  at  any  time  catch,  kill, 
or  take  by  means  of  net,  trap,  box  or  snare, 
or  liave  in  possession  after  liavlng  been  so 
caught,  killed  or  taken,  any  quail,  partridge 
or  pheasant"   Section  1947. 

"12.  The  possession  of  any  of  the  animals 
or  birds  Intended  to  be  protected  by  this 
law  within  the  periods  for  wlilch  their  kill- 
ing or  pursuit  is  hereby  prohibited  sliall  be 
prima  fade  evidence  that  the  said  animal  or 
bird  was  unlawfully  caught  or  killed,  and  the 
possession  thereof  unlawful."   Section  1950. 

"13.  Any  person  exposing  for  sale  any  of 
the  animals  or  birds  Intended  to  be  protected 
by  this  law  within  the  periods  for  which  the 
taking  or  killing  thereof  Is  hereby  prohibited 
shall,  for  each  animal  or  bird  so  exposed  for 
sale,  be  subject  to  the  same  penalty  as  here- 
in provided  for  the  unlawful  killing  or  tak- 
ing of  such  animal  or  bird."   Section  1951. 

The  sections  of  the  act  above  quoted  are 
taken  bodily  from  an  act  approved  March  11, 
1876,  entitled  "An  act  to  protect  game  and 
small  birds  and  to  punish  trespass."  See 
Acts  1875-76,  p.  55.  By  an  act  approved 
March  24;  1904.  entitled  "An  act  prohibit- 
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Ids  the  ul8  or  transportation  of  wild  tur- 
keys, j^ieasantB,  gronse,  partridge  or  quail 
wlttdn  tbe  state  <a  Keiataitky,"  it  is  provided 
aa  follows: 

"1.  Tbat  it  shall  he  unlawful  in  the  state 
ot  Kentucky,  at  any  time,  to  buy,  sell,  ex- 
pose for  sale,  otter  tor  sale,  or  have  in  pos- 
eession  tm  the  purpose  of  bartering  or  sell- 
ing any  wild  turkeys,  peasants,  grouse,  part- 
ridge or  quail,  which  have  been  killed  within 
this  state. 

**2.  That  it  shall  be  unlawful  for  any  per- 
son, corporation  or  common  carrier  to  receive 
for  transportation,  or  to  transport,  or  cause 
to  be  transported,  or  to  hare  In  possesiAon 
with  the  intent  to  transport,  or  to  secure 
the  tran^rtatlon  of,  within  or  without  this 
states  any  ot  the  birds  or  fowls  mentioned  in 
section  one  of  this  act,  which  have  been  kill- 
ed within  this  state."  See  Acts  1904,  p.  262 ; 
Ky.  St.  H  1939-1961. 

[3]  It  is  manifest  that  the  meaning  of  the 
flrst  six  sections  of  the  act  of  1894  is  the 
same^  for  they  are  each  couched  practically 
In  tlie  same  language ;  that  is,  the  rule  as  to 
deer,  squirrels,  wild  geese  or  wild  dut^s,  wild 
turkeys,  and  quail  are  the  same.  The  natu- 
ral meaning  of  the  first  section  is  that  It 
shall  be  unlawful  within  this  state  to  catch 
or  klU  any  deer  or  have  the  deer  in  posses- 
sion aft«  it  has  been  so  caught  or  killed,  be- 
tween the  Ist  day  ot  March  and  the  1st  day 
of  September  in  each  year.  The  words  "the 
Btaatf'  would  indicate  that  the  Legislature 
bad  in  mind  a  possesion  of  the  thing  which 
it  had  forbiddoi  should  be  caught  or  killed; 
the  act  of  1891  fallowing  literally  the  lan- 
guage of  the  act  of  1876  must  b»  regarded  as 
not  Intended  to  dbange  the  rule  uoAet  that 
act,  and  so  many  counties  of  the  state  were 
excepted  out  of  the  operation  of  that  act, 
It  is  hard  to  believe  these  sections  were  In- 
tended to  Include  any  ^me  exc^  that  in 
the  counttes  to  which  it  applied.  Hie  act 
not  only  included  larger  game^  but  It  pro- 
tected all  manner  of  small  birds ;  and  It  can 
hardly  be  created  that  the  Legislature  in 
1870  had  in  mind  making  it  unlawful  to 
brhig  to  certain  counties  of  the  state  these 
Urds  after  they  were  caught  in  other  states. 
The  ninth  section  also  adds  force  to  this 
construction.  It  provides  that  no  person 
shall  at  any  time  catch  any  quail  in  a  trap 
or  snar^  or  have  in  possesshm  after  having 
hem  so  caught,  any  quail.  The  word  "so" 
vrould  clearly  Ibnit  the  aivHcatlon  of  this  sec- 
tion to  quail  that  were  caught  or  tnk&n  in 
this  state,  and  we  think  the  words  "the 
samtf'  that  are  used  in  the  other  sectlras 
were  used  for  the  same  purpose.  The 
tmUtb  section  provides  that  the  possession 
of  any  of  tbo  animals  ox  Urds  lnt«ided  to  be 
mroteeted  by  the  law  within  the  puiods  for 
which  their  killing  or  pursuit  is  imAiblted, 
shall  be  prima  fade  evidence  that  the  said 
animal  or  tdrd  was  unlawfully  can^t  or 
killed  and  the  possession  thereof  unlawfuL 
In  providing  that  the  possession  of  the  ani- 


mals and  birds  durii^  the  dosed  season 
should  be  prima  fade  evidence  that  th^ 
were  killed  unlawfully,  the  Legislature  must 
have  had  In  mind  animals  and  birds  killed  In 
this  state ;  for  the  killing  of  no  others  is  un- 
lawful. 

In  Com.  V.  Chase-Davidson  Oo.,  109  Ky. 
236,  58  S.  W.  609,  22  Ky.  Law  Rep.  727,  It 
was  held  that  any  person  exposing  tor  sale 
any  of  the  animals  or  birds  intended  to  be 
protected  within  the  period  for  which  the 
killing  of  them  is  prohlUted,  was  punishable 
under  the  thirteenth  section,  although  the 
birds  were  killed  before  the  dose  of  the  sea- 
son. The  court  said:  "We  assmt  to  the 
proposition  that,  as  to  section  i960,  ivoof 
may  be  Introduced  to  show  that  the  birds  In 
possession  were  caui^t  or  killed  in  the  open 
season,  and  that,  if  they  were  caught  or  kill- 
ed in  the  <ven  season,  the  possesion  of  the 
birds  Is  not  prohibited.  But  as  to  the  sale 
or  offerli^  for  sale  during  the  closed  season 
(1.  e.,  between  January  1st  and  November 
15tl4,  a  different  section  Is  provided,  and  the 
rule  ot  evidence  is  not  the  same.  This  sec- 
tion (1951)  prohibits  the  sale  of  birds  with- 
in the  dosed  seascm,  without  regard  to  when 
or  where  th^  were  killed.  As  to  the  pro- 
posed sale,  there  is  no  prima  fade  case  to 
be  rebutted,  but  the  plain  statute  Is  that  the 
birds  shall  not  be  exposed  for  sale  within 
the  prohibited  periods.  That  they  may  be 
lawfully  kept  in  possessloD  under  section 
1960,  having  been  killed  in  the  open  season, 
is  no  reason  why  they  may  be  sold  in  viola- 
tion of  section  1961.  The  reason  for  this 
dlff^^ce  in  the  two  sections  Is  manifest 
The  legislators  may  have  been  willing  to 
permit  a  person  to  kill  and  store  for  his  own 
use  all  the  birds  he  desired  during  the  open 
season,  or  may  have  beoi  vrllllng  for  any  per- 
son to  purdiase  and  store  for  his  own  use 
birds  kilted  in  open  seasmi,  yet  were  not 
willing  to  pumlt  a  wholesale  slaughter  of 
birds  during  the  open  season,  and  thdr  stw- 
age  and  sale  at  any  season.  To  prohlUt  the 
sale  except  in  the  open  season  vrould  to  a 
very  large  extent  prevent  the  destruction  of 
those  Mrds  and  animals  whldi  the  law  to- 
tended  to  protect  If  the  Intenticm  of  the 
statute  was  to  protect  the  birds  and  animals 
of  the  crantry,  it  seems  to  us  that  section 
1901,  which  an^ellees  have  violated,  is  most 
most  potent  for  good." 

We  adhwe  to  the  amstructitm  of  the  stat- 
ute announced  in  that  case.  The  twelfth  sec- 
tion ot  the  act  was  intended  for  the  better 
^forcement  of  the  preceding  sections;  but 
the  thirtemth  section  was  intended  to  make 
unlawful  the  sale  or  oEzpoBtng  for  sale  of  any 
of  the  animals  or  birds  named  in  the  preced- 
ing sections  within  the  closed  periods  above 
prescribed.  Game  is  migratory;  the  wild 
geese  and  wild  duc^  which  SKMr  here  at 
oerteln  seasons  are  in  the  South  in  winter 
and  in  the  North  in  summer.  Deer  and 
squirrds  also  move  abou^  althon^  not  to  the 
same  extent  as  wild  geese  and  ducks,  Therob- 
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Ins  that  are  bere  In  tbe  spring,  winter  In  the 
South,  and  frequently  nest  In  the  far  North. 
The  purpose  of  the  thirteenth  section  was  to 
protect  these  birds  and  animals  bj  prevent- 
ing their  sale  •during  the  closed  season,  no 
matter  where  or  when  killed. 

[4]  The  act  of  March  24,  1904,  makes  it 
nnlawful  at  any  time  to  buy,  sell,  or  expose 
for  sale  or  have  In  possession  for  the  purpose 
of  sale  certain  birds  which  have  been  killed 
within  this  state.  The  purpose  of  this  sec- 
tion was  to  prevent  the  sale  of  those  birds 
at  any  time  If  killed  in  the  state.  It  was  not 
Intended  to  modify  the  prohibition  expressed 
in  section  13  of  the  act  of  1894.  That  sec- 
tion only  applies  during  the  closed  season. 
The  act  of  1904  ai^llea  at  any  time,  but  only 
to  birds  which  have  been  killed  within  the 
state;  Soroming  up  the  matter,  we  condnde 
as  foUowB: 

(1)  It  la  not  nnlawful  under  section  6  of 
the  act  of  1894  (sectkm  1944.  Ky.  St)  to 
have  In  possession  quail  dnrlng  the  closed 
season,  unless  the  quail  was  caught  or  killed 
In  this  atata 

^  It  Is  nnlftwfDl  to  e^oae  for  nle  nndw 
section  18  of  tbe  act  of  1894  (section  1951, 
Ky.  St)  any  quail  witbln  the  doBed  poiod 
wbeUm  killed  within  or  without  the  state. 

(S)  It  la  nidawftd  at  any  time  to  buy,  seDt 
or  expose  for  sale,  offer  tor  sale,  or  have  in 
possession  tor  tiie  purpose  of  sale,  any  quail 
which  hare  been  killed  within  this  state. 
The  result  of  the  two  sections  when  read  to- 
gether is  that  quail  killed  within  the  state 
may  not  be  lawfully  sold  or  oftwed  for  sale 
at  any  time,  and  that  quail  killed  without 
the  state  may  be  lawfully  offered  for  sale 
only  dnrlng  the  open  season. 

[I]  (4)  These  restrictions  are  within  the 
power  of  tbe  Legislature  In  protecting  the 
game  of  the  commonwealth. 

While  tbe  decisions  in  otber  states  are 
not  harmonious  because  of  differences  in 
tbe  language  of  the  statute  construed,  the 
principles  we  have  stated  are  sustained  in 
the  following  cases:  Com.  t.  Wilkinson,  139 
Fa.  298,  21  AU.  15;  Oom.  t.  Hall,  128  Mass. 
410,  36  Am.  Rep.  387;  Ex  parte  Maler, 
103  Cal.  476,  37  Paa  402,  42  Am.  St  Rep. 
129 ;  State  v.  Shattuck,  96  Minn.  45,  101  N. 
W.  719,  e  Ann.  Oas.  934;  Roth  t.  State,  61 
Ohio  St  209,  37  N.  E.  250,  46  Am.  St  Rep. 
566:  AUen  r.  States  11  Ga.  App.  76,  74  S.  IL 
707,  708;  State  t.  Pnloa  (Or.)  129  Pac  129; 
Whitehead  t.  Sndttaera,  2  a  P.  D.  653. 

As  the  petition  idmply  diarged  tbe  defend- 
ant with  having  tiiree  qnall  in  its  posses- 
sion during  the  closed  season,  and  the  an- 
swer showed  that  these  qoail  were  not  killed 
In  the  state  ot  Kentoeky,  tbe  drcntt  court 
erred  In  Bostalnlng  tbe  demnrrer  to  the  an- 
swer. 

Judgment  rerand,  and  eanse  remanded 
for  fordiar  inneeeffincs  consistent  haewltb. 

*Vor  otliar 


HUSK'S  ADM'R  t.  F.  T.  OUNTHKB 

«ROOBRY  CO. 
(Court  of  Ajipeals  of  Kentucky.   May  7,  1913.) 

1.  Mastbb  and  Sebvaht  (I  278*)— AcnoNB 
lOB  In/ubiks— Sumonnor  or  ETtidence. 

In  an  action  for  tiie  death  of  an  employ^, 
caused  by  stepping  on  a  naJl,  resaltlng  in  lock- 
jaw, evidence  held  insuffldeat  to  ibow  that  he 
was  Injoted  by  reason  ot  defendant's  oe^^igence ; 
It  being  entli«ly  a  matter  of  specidation  when 
or  where  he  was  hart 

[Ed.  Note.— For  other  Ibster  and 

Servant,  Cent.  Dig.  H  964l  95&-958,  960-961^ 
971,  97i2,  977;  Dec  Dig.  |  278.*] 

2.  Appeal  akd  Ebaon  J  1066*)— HABKuaa 
Ebbob— Exclusion  or  BvinxNOB. 

In  an  action  tor  the  death  of  an  amjdoytf, 
eansed      stepping  on  a  nail,  where  there  was 

no  evidence  as  to  where  he  received  the  injury, 
or  what  he  was  doing,  the  exclusion  of  testi- 
mony that  when  he  came  to  the  door  of  a  sta- 
ble, where  a  witness  waa  worting,  and  said  he 
hhd  stuck  a  nail  in  his  foot,  the  witness  asked 
htm  If  be  was  badly  hurt,  and  he  said  he  wa^ 
was  not  prejudicial  to  plaintiff,  since  it  would 
have  added  nothing  to  the  strength  of  his  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  4187-4193,  4207;  Dee.  Dig. 
i  1056.*] 

Appeal  from  Circttlt  Court  Daviess  County. 

Action  by  William  W.  Husk's  admlnlBtm- 
tor  against  tbe  F.  T.  Onntber  Oroooy  Com- 
pany. XVom  a  judgment  for  defendant  on  a 
directed  Tordict,  idalntifr  appeals.  Afflrmed. 

Oeorge  W.  Jolly,  of  Owensboro,  for  ap- 
pellant R.  A.  HlUer  and  Frank  G.  MaUn» 
both  of  Owensboro^  for  appellee^ 

HOBSON,  C.  J.  William  W.  Husk  was  In 
the  en4>Ioyment  of  tbe  F.  T.  Gunther  Grocery 
Company  at  Owensboro  as  the  driver  of  a 
wagon.  He  stu<^  a  nail  In  his  foot ;  the  In- 
Jury  resulting  in  lockjaw,  from  which  he 
died.  This  suit  was  brought  his  admin- 
istrator against  the  Grocery  Company  to  re- 
cover for  his  death.  The  allegations  of  tbe 
petition  were  traversed  by  an  answer.  Tbe 
case  coming  on  for  trial  before  a  jiU7,  the 
court,  at  tbe  conclusion  of  the  evidence  for 
the  plaintiff,  instructed  the  jury  peremptorily 
to  find  for  the  defendant  and,  the  plain tlfTs 
petition  being  dismissed,  he  appeals. 

[1]  The  proof  on  tbe  trial  showed  these 
facts:  Husk  had  b^un  working  for  the  de- 
fendant on  the  day  he  was  injured.  The  de- 
fendant had  rmted  from  the  Griffith  Elevator 
Compony  tbe  use  of  part  ct  a  stable  situated 
back  of  tho  elevator;  tbe  Elevator  Company 
using  a  part  <tf  the  stable  and  tbe  Grocery 
Company  using  a  part,  both  using  a  water 
troue^  on  tbe  lot,  and  boOi  using  the  vacant 
lot  to  stand  their  wagons  on  when  not  In 
use.  Thare  was  a  low  place  on  tbe  lot  ba- 
tvnai  the  water  trough  and  the  stable  6ocx, 
which  got  muddy  In  wet  vreatber,  and  some 
one  had  thrown  into  tbls  place  aome  loow 
ideces  of  plank  to  walk  m  and  keep  out  of 
tbe  mud.  Here  wwe  some  nails  stt<±lng  In 
these  planks,  which  had  been  there  three  or 
fimr  days,  but  who  put  tliam  tbore  does  not 
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a.pp€*T.  The  Grocery  Company  liad  no  con- 
trol of  the  lot  It  only  had  the  use  of  it 
above  stated.  There  was  also  a  i^le  of  Uke 
mbblsb  plank  on  the  lot  not  very  far  from 
the  point  where  Husk  unhitched  the  horses. 
The  only  testiniony  as  to  how  Hosk  was  In- 
jured Is  from  the  witness  Bob  Hicks,  who 
testified  as  follows:  "I  was  working  for 
them  on  June  24, 1911,  the  day  he  was  hurt 
I  was  in  the  stable;  I  did  not  see  him, 
though.  He  came  to  the  stable  and  told  me 
he  stuck  a  nail  in  his  foot  I  was  In  the 
stable  feeding.  He  unhitched  the  horses  and 
turned  them  loose,  and  they  went  to  the 
trough  to  get  wata,  and  the  horses  returned 
and  came  in  the  stable,  and  he  came  to  the 
door  and  said,  'Uncle,  I  stuck  a  nail  in  my 
Coot' "  This  is  all  the  testimony  as  to  how 
he  was  hurt,  where  he  was  hurt,  or  where  he 
was,  or  what  he  was  doing,  after  he  un- 
hitched the  horses.  Passing  by  all  other 
questions,  we  hold  that  this  evidence  was  In- 
sufficient to  show  that  he  was  hurt  by  reason 
of  any  negligence  of  the  master.  Tlie  burden 
of  proof  is  upon  the  plaintiff  to  make  out  his 
case,  and  on  the  proof  we  have  here  It  is  en- 
tirely a  matter  of  speculation  when  or  where 
the  deceased  was  hart 

[2]  Counsel  complain  that  the  court  did 
not  allow  Hicks  to  state  what  Husk  said  to 
him  at  the  time;  but,  as  shown  by  the  bill 
of  exceptions,  the  defendant  objected  to  the 
evidence  we  have  given  above,  and  the  court 
overruled  Qie  objection,  to  whldi  the  defend- 
ant excepted.  The  plaintiff  then  went  on  to 
Inquire  of  the  witness  again  about  the  con- 
versation, and  the  court  sustained  the  de- 
fendant's objection.  But  we  do  not  under- 
stand that  he  wished  to  prove  any  other 
statement  than  that  which  the  witness  had 
made;  for  there  is  no  avowal  that  anything 
else  was  said.  The  plaintiff  asked  the  wlt< 
ness  what  he  then  said  to  Husk,  and  be  an- 
swered: "I  asked  him  if  he  was  tmdly  hurt, 
and  he  said,  'Yes,  sir.' "  The  court  sustained 
the  defendant's  objection  to  this  evidence; 
but.  If  it  had  been  admitted.  It  could  have 
bad  no  effect  on  the  trial,  and  it  does  not 
appear  from  the  bill  of  exceptions  that  the 
plaintiff  offered  to  prove  by  the  witness  any- 
thing that  would  have  strengthened  the  case. 
We  therefore  conclude  that  the  court  proper- 
ly Instructed  the  Jury  to  find  for  the  de- 
fendant, and  that  there  was  no  error  to  the 
prejudice  of  the  plalntifrt  snbttantlal  rights 
oa  the  trial. 

Judgment  afflnned. 


OHIDSAPnAKB  ft  O.  BY.  GO.  v.  HABMON. 
Police  Judge. 

(Court  of  Appeals  of  Kentucky.   Uay  9,  191S.) 

1.  iRnnronoir  (i  85*)  —  BxsTBAiirxNo  Bk- 
voacnaifT  or  HnNiozPAi.  OsoiNAncn. 
One  who  la  affected  by  an  Invalid  city  ordi- 
nance may  resort  to  a  court  of  equity  in  order 


to  prevokt  an  irreparable  injury  and  a  mnltiidic- 
ity  of  prosecutions. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Cent  Dig.  H  166,  166;  DecTDlg.  |  S.*] 

2.  Bailboads  (I  243*)— HuinciPAi.  ^auu.- 
noNS  —  Stbhbt  Cbossinos  —  Pboviding 
Gates. 

A  city  of  tbe  fifth  class  has  no  authority  to 
renuire  railroad  companies  to  erect  gates  at 
street  croBsings ;  there  being  no  statute  sranting 
such  authority,  aa  in  the  case  of  cities  above  the 
fifth  class,  and  Ky.  St.  {  3637,  tubsec  1.  provid- 
ing that  the  city  council  of  such  cities  may  pass 
otdiDances  not  in  cooflict  with  the  Constitu- 
tion or  laws  of  the  state  or  of  the  United 
States,  and  subsection  7  aothorislng  the  couacil 
to  do  and  perform  any  and  all  acts  and  thiugB 
necessary  and  proper  to  carry  oat  tbe  provisions 
of  that  chapter,  and  to  exact  and  enforce  with- 
in tbe  limits  of  tbe  city  all  other  local,  police, 
sanitary,  and  other  r^niiationa  as  do  not  con- 
flict with  general  laws  not  impliedly  conferring 
such  authority. 

[Ed.  Note.— For  otlker  easM,  see  Bailroads. 
Cent  Dig.  If  794,  767;  Ds&Dlg.  |  248.*] 

Appeal  firom  Circuit  Court,  Floyd  County. 

Action  for  inJulKtlon  by  tbe  Chesapealra 
&  CHilo  Bailway  Gompany  agiliut  D.  O.  Har- 
mon, Police  Judge.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Bevwsed  and 
remanded,  with  directions. 

Harklns  ft  Harkins,  of  Prestonsburg, 
Worthington,  Cochran  ft  Browning,  of  Mays- 
vllle,  and  F.  T.  D.  Wallace,  of  Ashland,  for 
appellant  May  ft  May,  B.  F.  Combs,  Jno, 
C.  Hopkins,  Jr.,  Will  H.  Layne,  and  S.  G. 
Ferguson,  all  of  Prestonsburg,  for  appellee. 

SBTTLB),  J.  On  January  7, 1918*  the  com- 
mon council  9i  PrestonsbuTA  a  city  of  the 
fifth  class,  passed  the  following  ordinance: 

"The  dty  oonncU  of  the  dty  of  Prestons- 
burg, Ky.,  do  ordain  aa  toOmn: 

"Ail  railroad  companies  or  persons  engaged 
in  operating  or  la  control  of  any  line  of 
railroad  exten^ng  over  any  roads  or  streets 
in  the  city  ctf  Preetonsborg,  Ky.,  shall  at 
each  and  all  of  said  crossings,  when  locomo- 
tivee  or  trains  of  any  Idnd  are  run,  provide, 
maintain  and  operate  safety  gates  of  the  de- 
sign and  mechanism  suitable  for  the  protec- 
tion of  persons  riding,  driving  or  on  foot 
from  trains  crossing  and  locomotives  ap- 
proaching said  crossings.  Any  railroad  com- 
pany, corporation  or  person  ftiillng  to  pro- 
vide, maintain  and  operate  the  safe^  gates 
required  by  the  provisions  of  this  ordinance 
shall  on  conviction,  be  fined  one  hundred 
dollars  (9100.00)  for  each  day  they  fail  to 

do  80." 

This  ordinance  went  into  effect  and  be- 
came operative  at  the  e^tlnition  ot  80  hours 
after  its  passage. 

Appellant,  the  Chesapeake  ft  Oblo  Railway 
Company,  owns  and  operates  a  line  of  rail- 
road which  passes  through  the  city  of  Pres- 
tonsburg, and  in  doing  so  crosses  some  of 
Its  streets  or  highways.  It  failed  to  erect 
and  maintain  gates  at  any  of  such  crossings, 
and  because  of  such  failure  a  warrant,  or 
warrants,  were  Issued  against  it  for  the  vlo- 
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latlon  of  the  oMlnaoce  in  question  by  the 
appellee  D.  O.  Harmon,  police  Judge  of 
PrestonBburg.  Following  the  issuance  of 
such  warrant,  or  warrants,  appellant  brought 
this  action  in  the  Floyd  circuit  court,  attack- 
ing the  validity  of  the  ordinance,  seeking  by 
Injunction  to  restrain  the  city  authorities 
from  enforcing  It,  and  the  police  Judge  from 
proceeding  with  the  prosecutions  eet  on  toot 
by  the  warrants  Issued  against  it  A  tem- 
porary injunction  was  granted  as  prayed  in 
the  petition.  Appellee  answered,  traversing 
the  averments  of  the  petition,  alleging  the 
proper  passage  of  the  ordinance,  the  neces- 
sity therefor,  and  the  authority  of  the  dty 
council  to  enact  IL  Evidence  was  taken  by 
both  parties,  and  upon  a  hearing  the  circuit 
court  by  its  Judgment  sustained  the  validity 
of  the  ordinance,  the  prosecutions  instituted 
for  Its  enforcement,  and  dissolved  the  tempo- 
rary Injunction.  From  that  judgment,  this 
appeal  Is  prosecuted. 

Appellant's  attack  upon  the  ordinance  is 
bottomed  upon  numerous  grounds,  of  which 
only  the  following  need  be  mentioned: 

First  Tb&t  the  council  was  without  au- 
thority to  pass  It,  and  it  Is  unreasonable  and 
oppressive  In  meaning  and  effect,  because  It 
requires  of  appellant  the  performance  of  du- 
ties unnecessary  to  the  saf^  of  the  dti- 
aens  of  Prestonsburg. 

Second.  That  it  was  unreasonably  made 
operative  In  so  short  a  time  after  Its  pas- 
sage that  It  was  Impossible  for  appellant  to 
comply  with  its  provisions  b^ore  the  prose- 
cutions vrere  set  on  fOot  against  it,  as  It 
would  take  three  numths'  time  for  It  to  in- 
stall, for  operation  at  ita  crossings  in  the 
city,  the  safety  gates  required  by  the  or- 
dlnanc& 

Third.  That  the  ordinance  la  nnreasonable 
and  oppressive^  because  Um  oiforcement 
would  Impose  upon  appellant  unnflcessary, 
unreasonable,  and  onusnal  cost,  to  erect  and 
maintain  the  safety  gates,  and  ttiereby  de- 
prive it  of  Its  property  wlUtout  dne  process 
of  law,  contrary  to  the  ConsUtntion  of  the 
United  States  and  the  state  of  Kentuc^. 

[1]  We  have  repeatedly  held  that  If  a  dty 
ordinance  Is  invalid  one  who  Is  affected  by 
It  has  a  right  In  order  to  prevent  an  Ir- 
reparable Injury  and  multlplldty  of  prose- 
cutions, to  resort  to  a  coort  of  equity.  Boyd, 
eta,  V.  Board  of  Council  of  Cl^  of  Frank- 
fort, 117  Ky.  212,  77  S.  W.  669,  25  Ky.  Law 
Rep.  1311,  111  Am.  St  Rep.  240;  Newport 
V.  Newport  Bridge  Co.,  90  Ky.  198,  13  S. 
W.  720,  12  Ky.  Law  Rep.  39,  8  L.  R.  A.  484 ; 
South  Covington,  etc.,  v.  Berry,  etc.,  93  Ky. 
43,  18  S.  W.  1026,  IS  Ky.  Law  Rep.  943,  15 
L.  R.  A.  604,  40  Am.  St  Rep.  161.  There- 
fore, In  bringing  the  present  action,  appel- 
lant has  not  mistaken  Its  remedy. 

[2]  If  appellant^e  first  contention,  that  the 
common  council  of  Prestonsburg  was  with- 
out authority  to  pass  the  ordinance,  should 
be  Bostalned,  a  decision  apon  the  other 


grounds  urged  will  be  unnecessary.  While 
the  ordinance,  by  its  terms,  requires  the  erec- 
tion of  safety  gates  at  all  railroad  crossings 
within  the  dty'a  limits,  It  appears  from  the 
record  that  the  prosecutions  Instituted 
against  appellant  were  because  of  its  failure 
to  provide  auch  gates  at  only  one  of  these 
crossings,  which  Is  situated  near  the  end  of 
a  bridge  for  pedestrians  and  vehicles,  which 
crosses  the  Big  Sandy  river  and  connects 
the  two  sections  of  the  city  lying  on  either 
side  of  the  stream. 

The  crossing  referred  to  la  used  more  than 
any  other  in  the  dty,  and  the  dai^r  attend- 
ing its  use  seems  to  be  materially  Increased 
by  the  noises  emanating  from  a  coal  tipple 
near  It,  wUch  tend  to  prevent  persons  using 
the  crossing  from  hearing  the  noises  and  alg- 
nals  made  by  approaclilng  trains.  Although 
It  appears  that  an  acddrat  has  never  hap- 
pened at  this  crossing  during  the  more  than 
eight  years  appellant's  trains  have  been  run- 
ning through  Prestonsburg,  It  must  be  con- 
ceded that  the  crossing  Is  a  dangerous  one, 
at  which  accidents  are  at  all  times  probable; 
and  whatever  may  be  said  as  to  the  unrea- 
sonableness of  the  ordinance  In  requiring 
safety  gates  at  all  railroad  crossings  In  the 
city,  as  applied  to  this  particular  crossing, 
its  provisions,  If  enforceable,  are  not  unrea- 
sonable. But  this  feature  of  the  case  wUI 
be  laid  aside  for  consideration  of  the  more 
Important  question:  Had  the  council  the 
power  to  require  the  erection  and  mainte- 
nance of  the  safety  gates  at  any  railroad 
crossing  within  the  limits  of  the  dty?  We 
must  look  to  the  provisions  of  the  Kentucky 
Statutes  with  respect  to  dtles  of  the  flftb 
class  to  ascertain  wfiether  the  council  of 
Prestonsburg  possesses  the  power  attempted 
to  be  exercised  by  it  in  adc^itlng  the  ordi- 
nance complained  of,  and  after  a  careful  ex- 
amination of  those  provisions  we  are  con- 
strained to  hold  that  they  fall  to  disclose  the 
existence  of  sudi  poww. 

It  seona  to  be  conferred  by  the  statutes, 
though  in  differing  language,  upon  dtles  of 
each  clu8  above  that  of  the  fifth,  but  with- 
held from  those  of  the  flftb  and  sixth  classes. 
Thus  in  section  3490,  aubsec  25,  Kentucky 
Statutes,  relating  to  cities  of  the  fourth  class, 
we  find  it  provided:  "The  board  of  council 
Diay  grant  the  right  of  way  over  the  public 
streets  or  public  grounds  of  the  city  to  any 
railroad  company  or  street  railroad  compa- 
ny, on  such  conditions  as  to  them  may  seem 
proper,  and  shall  have  a  supervising  control 
over  the  use  of  same,  and  shall  regulate  the 
speed  of  cars  and  signals  and  tare  on  street 
cars;  •  «  •  and  may  compel  any  rail- 
road company  to  erect  and  maintain  gates  at 
any  or  all  street  crossings,  and  to  prevoit 
railways  from  blocking  or  obstructing  the 
streets  or  public  ways  of  the  dty,  and  to  fix 
penalties  for  the  violation  of  these  provi- 
sions :  Provided,  tliat  nothing  hwein  shall  be 
constmed  to  prevent  any  property  owiwr. 
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whose  property  mar  abut  on  a  afreet  on 
which  a  railway  may  be  granted  a  right  of 
way,  from  recovering  from  such  railway  any 
damage  that  may  be  done  to  said  property  by 
the  occupation  or  uses  of  said  street  by  such 
railroad." 

In  C.  &  O.  By.  Go.  r.  MaysTtUe,  69  S.  W. 
728,  24  Ky.  Law  Bep.  61S,  the  vaUdity  of  an 
ordinance  of  the  city  of  MaysrlUe,  requiring 
,  the  erection  of  safety  gates  at  points  where 
the  streets  were  crossed  by  the  railroad*  was 
attacked  by  the  Chesapeake  &  Ohio  Railway 
Company.  Among  other  objections  to  the  or- 
dinance, it  was  urged  that  the  city  council 
had  no  authority  to  pass  it,  and  that  only 
the  Bailroad  Commission  of  the  state  could 
compel  the  erection  of  safety  gates  at  such 
crossings.  In  overruling  this  contention  we 
said:  "Subsection  25  of  section  3490,  Ken> 
tacky  Statutes,  which  Is  a  provision  of  the 
charter  of  cities  of  the  fourth  class,  to  which 
appellee  belongs,  expressly  provides  that  the 
board  of  council  may  compel  any  railroad  to 
erect  and  maintain  gates  at  any  and  all  street 
crosi^ngs.  It  Is  clear  that  under  this  provi- 
sion of  the  charter  the  city  council  were  au- 
thorized to  adopt  the  ordinance  complained 
of.  The  Bailroad  Commission  are  only  au- 
thorized by  section  T74,  Id.,  to  require  the 
erection  and  maintenance  of  gates  at  Mgfa- 
way  crossings  within  a  mile  of  the  corporate 
limits  of  any  city  or  town  of  this  common- 
wealth. The  dty  authorities  are  exclusive- 
ly clothed  with  the  power  to  relate  this 
matter  within  the  dty  Umlts." 

As  the  authority  conferred  upon  cities  of 
the  fourth  class  by  the  section,  supra,  is  not 
found  in  any  provision  of  the  charter  of 
cities  of  the  fifth  class,  it  is  obvious  that  the 
council  of  the  city  of  Prestonsburg  were 
without  authority  to  pass  the  ordinance  of 
which  appellant  complains.  We  are  not  call- 
ed upon  to  decide  whether  the  Legislature,  as 
It  was  clearly  competent  for  it  to  do,  should 
have  conferred  upon  the  city  council  of  cities 
of  the  fifth  class  authority  to  compel  rail- 
roads to  erect  and  maintain  gates  at  street 
crossliifra  within  the  city  limits,  but  wheth- 
er it  has  granted  such  authority,  or  wheth- 
er such  authority  is  implied  from  any  provi- 
sion found  in  the  statutes  with  reference  to 
cities  of  that  class. 

It  is  insisted  for  appellee  that  authority  to 
pass  the  ordinance  in  question  is  conferred 
by  subsections  1  and  7,  {  3637,  Kentucky  Stat- 
utes, applicable  to  this  class ;  also  from  the 
general  police  power  appertaining  to  the  gov- 
ernment of  such  a  municipality.  The  first  of 
the  subsections  referred  to  provides:  "The 
dty  coundl  of  such  dty  shall  have  power  to 
pass  ordinances  not  in  conflict  with  the  Con- 
stitution or  laws  of  this  state  or  of  the  Unit- 
ed States."  The  last  dedares  that  the  coun- 
dl is  empowered  "to  do  and  perform  any 
and  all  acts  and  things  necessary  and  proper 
to  carry  out  the  provisions  of  this  chapter, 
and  to  exact  and  enforce,  within  the  Umlts 
of  mdt  cit7»  an  other  local,  police,  sanltaty 


and  other  regulations  as  do  not  conflict  with 
general  laws."  The  power  claimed  tor  the 
dty  of  Prestonsburg  Is  not  conferred  by  the 
subsections  of  the  statute  referred  to. 

In  G,  N.  O.  St  T.  P.  By.  Co.  v.  Common- 
wealth, 126  Ky.  712,  104  S.  W.  771,  31  Ky. 
Law  Rep.  1113,  17  L.  a  A.  (N.  S.)  561,  we 
held  that  these  provisions,  which  apply  equal- 
ly to  dties  of  the  sixth  class  (section  3704. 
subsec.  7),  together  with  those  of  section  786, 
Kentucky  Statutes,  were  broad  enough  to  al- 
low the  adoption  by  the  board  of  coundl  of 
police  regulations,  not  conflicting  with  gen- 
eral laws,  by  which  a  railroad  company  may 
be  required  to  use  such  reasonable  precau- 
tions as  to  the  speed  of  its  trains,  the  giving 
of  signals  in  approaching  a  crossing  or  pass- 
ing through  its  limits,  as  may  be  needful  for 
the  safely  of  the  publia  Indeed,  such  au- 
thority is  expressly  conferred  by  section  786, 
K«itucky  Statutes,  which  provides:  "Every 
[railroad]  company  shall  provide  each  loco- 
motive engine  passing  upon  Its  road  with  a 
bell  of  ordinary  size,  and  steam  whistle,  and 
such  bell  shall  be  rung,  or  whistle  sounded, 
outside  of  incorporated  dties  and  towns,  at  a 
distance  of  at  least  Sf^  rods  from  the  place 
where  the  road  crosses  upon  the  same  level 
any  highway  or  crossing,  at  which  a  sign- 
board is  required  to  be  maintained,  and  such 
bell  shall  be  mug  or  whistle  sounded  contin- 
uously or  alternately  until  the  engine  has 
reached  such  highway  crossing,  and  shall 
give  such  signals  in  dties  and  towns  as  tha 
legislative  authorities  thereof  may  require." 

Bat  it  has  never  been  held  in  this  juris- 
diction that  under  and  by  virtue  of  such  gen- 
eral police  powers  the  munldpailty  may  com- 
pd  a  railroad  company  to  erect  and  main- 
tain, at  its  own  expense,  safety  gates  at 
crossings  within  its  limits.  Such  power  must 
be  expressly  conferred,  as  provided  by  sab- 
section  25,  S  3^,  Kentndcy  Statutes. 

In  P.,  a,  C.  &  St  By.  Co.  T.  Town  of 
Crown  Point,  146  Ind.  421,  45  N.  E.  687.  35 
L.  B.  A.  684,  the  question  involved  was  as  to 
the  power  of  incorporated  towns  to  compel, 
by  ordinance,  a  railroad  company  to  keep  a 
watchman  and  erect  and  maintain  gates  at 
points  where  the  railroad  tracks  cross  a 
street,  and  Impose  penalty  for  failure  so  to 
do.  Authority  to  pass  the  ordinance  was 
claimed  under  sections  3338,  3367,  Homer's 
(Indiana)  Revised  Statutes  1887,  whereby 
towns  are  given  "exclusive  control  over  the 
streets,  alleys  and  highways  and  bridges  with- 
in the  incorporated  limits  of  such  towns." 
In  the  opinion  It  is  said: 

"It  is  dear  said  sections  4357  (3333)  and 
4404  (3367),  supra,  do  not  in  express  words 
grant  the  power  to  pass  the  ordinance  in 
question.  Can  such  power  be  fairly  implied 
from  those  expressly  granted,  or  Is  such 
power  essential  to  the  dedared  objects  or 
puniose  of  the  corporation?  We  think  noL 
It  may  be  admitted  tliat  incorporated  towns 
have  the  power  to  regulate  paUic  travel 
upon  the  streets,  so  as  to  make  their  use 
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reasonably  safe  at  all  times  for  those  who 
go  upon  them,  and  to  enact  ordinances  for 
the  protection  of  health,  life,  and  property. 
It  Is  true  that  the  persons  and  property  of 
those  who  attempt  to  cross  a  railroad  track 
are  subject  to  risk.  The  question,  however, 
Is  not  whether  the  Incorporated  town  has  a 
right  to  protect  Ita  Inhabitants  or  their  prop- 
erty, bat  whettier  it  has  the  right  to  compel 
the  railroad  company  to  do  bo  at  Its  own  ex- 
pense. The  propositions  are  essentially  dif- 
ferent It  la  not  enough  to  show  that  in- 
corporated towns  have  been  gtren  the  power 
to  regulate  travel  npoa.  the  streets,  and  to 
protect  life  and  property.  It  may  be  that, 
under  the  provisions  of  the  statute  above  set 
forth,  incorporated  towns  have  the  power  to 
keep  watchmen  and  erect  and  maintain  gates 
at  points  where  a  railroad  crosses  the  streets 
of  the  town;  but  this,  if  true,  would  not 
uphold  the  ordinance  in  question.  Under 
such  a  power,  if  It  exists,  the  watchman 
must  be  employed  and  the  gates  erected  and 
maintained  at  the  expense  of  the  town.  To 
sustain  the  ordinance  it  must  be  shown  that 
they  have  been  empowered  to  compel  rail- 
road companies,  at  their  own  expense,  to  em- 
ploy a  wat<diman  and  erect  and  maintain 
gates  at  each  street  crosslng^-the  agency 
here  Invoked  to  accomplish  the  object 
*  *  *  There  is  a  wide  difference  between 
the  power  to  compel  the  employment  of 
watchmen  and  the  erection  and  maintenance 
of  gates  and  the  power  to  regulate  the  speed 
of  cars  within  the  corporate  limits  of  a 
town.  The  object  in  the  latter  case  is  to  be 
attained  by  the  management  and  use  by  the 
company  of  Ita  machinery,  and  such  regula- 
tion relates  to  how  the  company  shall  man- 
age its  own  proi»erty  within  the  corporate 
limits;  while  the  requirement  of  gates  and 
watclmien  relates  to  how  the  company  shall 
compel  or  induce  others  upon  the  streets  to 
^regulate  themselvea  and  their  property  vrbea 
approaching  and  about  to  cross  its  tracks. 
Sections  4357  <33S8)  and  4401  (3367),  snpra. 
may  authorize  an  ordinance,  not  unreason- 
able In  its  terms,  to  prevent  the  standing  of 
cars  and  other  obstructlona  on  railroad  tracks 
at  street  crossings,  so  as  to  obstruct  the  same, 
or  an  ordinance  relating  the  speed  of  rail- 
road trains  within  the  corporate  Umitd  of  a 
town,  but  most  certainly  not  an  ordinance  to 
compel  the  railroad  company  to  keep*  at  Its 
own  expense,  a  watchman  and  to  erect  and 
maintain  a  gate  on  each  Bide  of  the  track 
at  each  street  crossing.  *  *  *  It  follows 
that  the  court  erred  In  overruling  the  de* 
murrer  to  the  complaint  Judgment  revers- 
ed. Oooley,  Constitutional  liml- 
taUons,  233,  234 ;  Uintum  v.  lArue,  64  U.  S. 
(23  How.)  436,  16  L.  Ed.  674;  Bloom  v. 
Xenla,  32  Ohio  St  466 ;  Toledo,  W.  &  W.  R. 
Go.  V.  Jacksonville.  67  111.  87, 16  Am.  Sep.  611. 

In  City  of  Versailiee  v.  Kentucky  High- 
land B.  B.  Co.,  163  Ey.  83.  164  S.  W.  388. 
the  dty  of  Yersalllee  being  a  dty  of  the 


fourth  class,  whose  charter  (section 
subsec.  26)  gives  its  council  a  BUi>ervlsing 
control  of  and  over  the  use  of  its  streets 
and  public  grounds  by  railroads,  and  power 
to  compel  them  to  erect  and  maintain  gates 
at  any  or  all  street  crossings,  we  had  under 
consideration  the  validity  of  an  ordinance 
which  required  a  railroad  company  to  wall 
and  arch  its  road  upon  its  own  ground  with- 
in the  dty  limits,  and  we  held  that,  while 
the  dty  council  might,  under  the  authority 
conferred  by  its  city  charter,  by  ordinance, 
exercise  a  reasonable  control  over  the  man- 
ner In  which  the  railroad  company  con- 
structs or  operates  its  railroad  upon  or  in 
crossing  its  streets  or  public  grounds,  It  could 
not  In  the  absence  of  express  statutory  au- 
thority, control  the  manner  of  Its  construct- 
ing Its  road  on  its  own  ground,  although 
situated  within  the  corporate  Umlts  of  the 
dty. 

We  have  not  considered  the  questltm  of 
expense  to  which  appellant  would  be  sub- 
jected by  the  enforcement  of  the  ordinance, 
its  complaint  as  to  the  unreaBonableness  of 
its  provisions,  or  the  oppressive  effect  of 
tbelr  enforcement  but  must  hold  it  uncon- 
stitutional and  void,  because  of  the  want  of 
authority  In  the  council  of  the  d^  of  Pres- 
tonsburg  to  pass  It  Sudi  authority  may  yet 
be  conferred  by  the  Legislature  upon  cities 
of  the  fifth  and  sixth  dass,  but  untU  It  la 
done  they  must  content  themselves  with  the 
passage  of  such  proper  ordinances  as  will 
comiwl  railroad  companies,  in  running  trains 
through  tbelr  limits  and  approadilng  cross- 
ings therdn,  to  adopt  such  reascmable  sig- 
nals, and  such  reasonable  precautions  as  to 
speed,  as  will  give  warning  of  their  coming 
and  reasonable  opportunl^  to  persons  using 
the  streets  to  avoid  collision  with  them. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed  and  cause  remanded,  with  direc- 
tions to  the  drcvit  court  to  peipetnate  tbe 
Injunction. 


UNITBD  IRON  WORKS  CO.  r.  BOWUNa. 
(Court  of  Appeals  of  Kentucky   Hay  9. 1913.) 

1.  EJVXDBKOB  (M  008*)— WBiaHT  OF  EVUWNOS 
— QUBRIOIV  VOB  JUBT. 

nie  Jury  in»  accept  the  testimony  of  a 
party  unsapported  by  any  other  witness  and 
contradicted  by  the  testhnooy  of  two  employes 
of  the  adverse  party. 

[EU.  Note.— For  ether  cases,  sse  Bvldeneew 
Cent  DilC.  H  2460-2462;  Dec.  Dig.  |  SdS.*] 

2.  MASTBX  and    SCBVAira    a  190*)— FSLLOW 

Sebvantb— Who  Abb. 

Where  a  servant  -snperior  In  autboritr 
caused  by  hU  grosB  DegUgence  Injury  to  a  serv- 
ant  Inferior  in  authority,  the  two  were  not  fel- 
low lervantB,  though  at  the  time  the  former 
was  temporarily  engaged  In  the  same  kind  of 
service  as  the  injured  servant  but  without  lay- 
ing aside  his  authority. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  iS-^4i  Dee.  Dig.  S 
190.*] 


•TorMlMroaMtsMMnMtopte  anfl  Motion  NUKBHB  In  Dee.  Us.  *  Am.  Dig.  Xer-No.  gvtas  *  lUvT  Ab4«ms 


Digitized  by 


Google 


TTMITBD  mON  WORKS  00.  r.  BOWUNO 


125 


S.  UaSTKB  and  SSBTART  <i  216*)— IirJITBT  TO 

^BVAHT— AaauicpnoH  of  Bisk. 

An  employ^  in  tbe  bottom  ot  &  tank  ad- 
Jasting  in  their  proper  places  timbers  of  con- 
aiderable  ilse  which  were  lowered  to  him  from 
the  top  doea  not  assume  the  risk  of  injury  by 
timbers  falling  on  him,  where  he  may  not  per- 
form Us  duties,  and  at  the  same  time  see  to 
the  lowering  of  the  timbers,  but  he  may  trust 
the  man  above  Urn  to  lower  the  timbers  xnop- 
erly,  especially  when  the  man  above  him  is  the 
superintendent  directing  the  work. 

[Ed.  Note.— For  other  casesisee  Master  and 
Serrant*  Gent  Dig*  H  667-078;  Z>ee.  Dig.  | 

ai6.*] 

Appeal  from  Gircnit  Goar^  Jefferson  Coon- 
ty,  Oonunon  Fleas  Bnoch,  Fourtb  Division. 

Action  by  I.  N.  Bowling  ag»inst  the  Unit- 
ed Iron  Works  Company.  From  a  Judg- 
ment for  plalntU^  dflfendant  aiqpeals.  AT- 
flrmed. 

Duffln,  SapluBky  &  Duffln,  of  Lonisvilld, 
for  appellant  John  0.  Strotlier  and  Stiotti- 
er  &  Hamilton,  all  of  LooisvlUe,  for  appel- 
lee. 

SBTTLEI,  J.  Appellee  recovered  in  this 
action  in  the  court  below  a  verdict  and  Judg- 
ment against  appellant  for  $540  in  damages 
for  an  Injury  to  his  person  allied  to  have 
been  caused  by  the  gross  negligence  of  Its 
■ervan^  appellee's  aupetior.  Appellant  com- 
plains at  the  recovery,  hence  this  appeaL 

Wben  Injured,  api>ellee  was  at  work  In  a 
refrigerator  tank  in  process  of  construction 
for  use  In  tbe  Henry  Watterson  Hotel*  Loula- 
TlUe.  He  was  In  the  bottom  of  the  tank 
adjusting  to  their  proper  places  timbers 
of  considerable  size  and  welgibt,  which  were 
lowered  to  him  from  the  top  of  tbe  tank, 
tliree  or  four  feet  above  him.  The  space 
In  which  appellee  labored  was  so  limited 
that  he  had  to  remain  in  a  stooping  position 
In  performing  his  work.  While  In  this  sit- 
uation appellant's  foreman,  Royce,  who  was 
directing  appellee  and  one  Koch  In  the  work 
of  conatructing  the  tank,  and  was  tempo- 
rarily performing  some  of  tbe  duties  of 
Koch,  whom  he  had  etcused  for  an  hour 
to  attend  to  some  outside  matter,  let  one 
of  the  timbers  he  was  attempting  to  lower 
into  the  tank  fall  to  tbe  bottom,  which 
struck  and  badly  Injured  one  of  appellee's 


[1]  It  Is  claimed  by  api>eUee  that  Royce  was 
grossly  negligent  In  thus  allowing  the  timber 
to  fall  upon  him,  and  such  was  the  evidence 
in  his  behalf,  furnished  by  his  testimony 
alone.  On  the  otber  hand,  Royce,  and  an- 
other employe  of  appellant,  who  was  pres- 
ent, testified  that  the  foiling  of  the  timber 
was  not  caused  by  Royce's  negligence,  but 
was  accidental  and  could  not  have  been 
prevented  by  the  exerdyse  of  ordinary  care 
on  bis  part  This  evidence  all  went  to  the 
Jury,  and  they  had  tbe  right  to  accept  ap- 
pellee's tesUmony,  though  unsupported  by 
any  other  witness,  instead  of  that  of  ap- 
pellant's two  witnesses.  This  they  did,  and 


no  reason  Is  apparent  for  distmUng  the 
verdict;  therefore;  thera  la  no  msiit  In  w 
pellanf  ■  complaint  that  the  trial  court  erred 
In  refusing  the  peremptory  Instruction  asked 

by  it 

It  Is  InsiBted  for  appelant  that  its  fom- 
man,  Royc^  in  pwformlnc  the  duties  ot 
Koch,  was  with  respect  to  appellee  a  fdlow 
servant  henc^  If  appellee'a  Injury  was  caus- 
ed by  bis  negligence,  he  should  not  have 
been  permitted  to  recover ;  furthermore,  that 
tbe  trial  court  erred  In  refusing  an  Instruc- 
tion ottana  by  1^  wlddi  would  have  left  it 
to  the  Jnry  to  determine  whether  Boyce 
was  a  fellow  servant 

[2]  The  refusal  of  this  instruction  was  not 
error,  for  there  was  no  evidence  jsgoa  which 
to  base  it  We  have  r^)eatedly  h^  that 
where  the  servant,  superior  in  authority 
to  tbe  one  injured,  by  his  gxoss  neg^ence 
canaes  the  lAjory  of  tbe  latter,  the  fact  that 
at  the  time  of  tbe  injury  he  is  temporarily 
ei^aged  In  ttie  same  kind  of  service  or  char- 
acter of  work  with  the  injured  servant,  does 
not  make  them  fellow  servants.  In  L  G.  B. 
B.  Go.  V,  Coleman,  69  S.  W.  13,  22  Ky.  Law 
Rep.  878,  we  held  that  where  a  yardmaster 
and  a  laborer  in  the  employ  of  the  railroad 
company  were  engaged  in  manual  labor  on  a 
lever,  and  the  laborer  was  injured  through 
the  gross  n^llgence  of  the  yardmaster,  the 
doctrine  of  fellow  servant  did  not  apply  and 
the  railroad  company  was  liable  for  the  in- 
Jury.  Board  v.  C.  &  O.  Ry.  Co.,  70  S.  W. 
626,  24  Ey.  Law  Rep.  1079.  The  authorities 
relied  on  by  appellant's  counsel  are  not  in 
conflict  with  these  cases,  and  one  of  them, 
Ashland  Coal  &  Iron  Co.  v.  Wallace,  101  Ky. 
626.  42  S.  W.  744,  43  S.  W.  207.  Is  discussed 
In  I.  C.  R.  R.  Co.  V.  Coleman,  supra,  and  Its 
dissimilarity  to  the  latter  case  shown.  In 
the  Wallace  Case  there  was  a  contrariety 
of  e^dence  as  to  tbe  authority  of  Maybeny, 
the  alleged  superior,  through  whose  negli- 
gence it  was  claimed  the  plalntUt  was  in- 
jured, hence  it  was  held  that  the  question 
of  anthority  'was  properly  submitted  to  the 
Jury.  In  the  Coleman  Case  there  was  no 
sndi  conflict  In  the  evidence,  and  the  same 
is  true  of  the  Instant  case.  Although  Royce 
temporarily  performed  some  of  the  duties 
of  Koch,  his  authority  as  appellant's  super- 
intendent was  not  laid  aside.  He  continued 
to  direct  appiellee  In  his  work  and  remain- 
ed his  superior. 

[I]  There  was  no  error  in  the  court's  re- 
fusal of  the  instruction  on  the  question  of 
assumption  of  risk.  Such  an  instruction 
was  not  authorized  by  the  evidence.  In  the 
nature  of  the  case  there  could  have  been  no 
assumption  of  risk.  Ai^wUee  was  woAing 
in  a  place  where  he  could  not  see  what  was 
going  on  above  blm;  he  could  not  perform 
his  duties  and  at  the  same  time  see  to  the 
lowering  of  the  timbers  from  above.  Nec- 
essarily he  had  to  trust  the  man  above  him 
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to  do  properly,  and  to  take  It  for  gnutt- 
ed  that  lie  would  nae  ordlnaiy  care  In  its 
performance.  Especially  was  tbls  tme  when 
the  man  above  was  his  saperlntendoit  and 
directing  him  In  bis  work.  The  instructions 
of  the  court  correctly  gave  the  Jury  all  the 
law  of  the  case. 

The  record  is  free  of  rererslble  eaor; 
therefore  the  jaclgment  Is  afflrmed. 


FBDEBAL  CHEMICAL  GO.  ADAMS. 

(Court  of  Appeals  of  Kentucky.   May  9, 1913.) 

Sales  (|  S53*>— Actiohb  iob  Pbiob— PRxnon 
— SninoiEncT. 

In  an  action  by  a  fertUixer  company 
against  its  selling  a^ent,  a  petition,  allefring 
that  on  July  1,  1906,  defendant  had  on  liand 
fertilizers  theretofore  furnished  him  by  plain- 
tiff, amounting  to  a  specified  sum,  and  that  be 
owed  plaintiff  a  balance  for  goods  delivered  dur- 
ing the  previous  season,  making  a  total  balance 
due  plaintiff  specified,  that  subsequently  new 
contracts  were  made  for  the  years  1906  and 
1906,  by  which  it  was  agreed  that  such  of 

Elaintiff  B  goods  as  might  remain  in  defendant's 
ands  from  a  previous  settlement  should  be  set- 
tled for  at  the  prices  therein  ^iven  and  be  sub- 
ject to  the  terms  and  conditions  thereof,  and 
that  there  was  then  in  defendant's  hands  from 
a  previous  settlement  goods  amounting  to  the 
'snm  previously  specified,  that  during  1905  and 
1906  plaintiff  sold  defendant  fertilizers  of  the 
agreed  value  of  £386.25  and  received  payments 
amounting  to  |o7I.76,  sufficiently  alleged,  in 
the  absence  of  a  demand  for  a  bill  of  particu- 
lars,  an  indebtedness  for  the  goods  floU  prior 
to  July  1,  1905,  and  a  promise  by  defoidant  to 
pay  therefor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  995-1004 ;  Dec.  Dig.  S  353.*] 

Appeal  from  Circuit  Court,  Crittenden 
County. 

Action  by  the  Federal  Chemical  Company 
against  W.  L.  Adams.  From  a  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions. 

A.  O.  &  V.  T.  Moore,  of  Marlon,  for  ap- 
pellant, li.  H.  James,  of  Marion,  for  ap- 
pellee. 

MILLER,  J.  The  Federal  Chemical  Com- 
pany brought  this  action  against  the  appel- 
lee, W.  L.  Adams,  to  recover  a  balance  of 
fSTSJM  claimed  to  be  due  it  for  fertilizers 
sold  to  Adams  during  the  years  1904  to  1909, 
InduslTe.  The  deftodant  answered,  setting 
up  several  defenses;  and  upon  a  demurrer 
having  been  filed  to  the  answer  the  circuit 
judge  carried  the  demurrer  back  and  sus- 
tained it  to  the  petition.  The  plaintiff  stood 
by  its  petition,  whereupon  it  was  dismissed, 
and  from  that  Judgment  the  plaintiff  prose- 
cutes this  appeal. 

The  only  question  before  us,  therefore,  Is 
the  sufficiency  of  the  i>etltlon.  The  petition 
alleges  that  on  July  1,  1905,  Adams,  as  sell- 
ing agent  for  the  plaintiff,  had  on  hand  fer- 
tilizers theretofore  furnished  to  him  by  the 
plaintiff,  amounting  to  the  sum  of  $857.78, 


and  that  at  the  same  time  be  owed  the  plain- 
tiff a  balance  ot  $7.27  for  goods  delivered  dur- 
ing the  fall  season  of  1904,  making  a  total 
balance  of  f866X)5  then  due  the  plaintiff. 

New  contracts  were  made  for  the  years 
XDOS  and  1906,  under  which  the  aivdlant 
sold  the  appellee  other  fertlUzera  of  the 
agreed  value  of  f886.25.  which,  when  added 
to  the  former  balance  of  $86SX>6  for  the  yetfr 
1906,  made  a  total  Indebtedness  of  11,260.30. 

The  petition  further  shows  that  the  de- 
fendant paid  plaintiff  the  sum  of  f671.76 
during  180S  and  1906.  for  which  it  gives  the 
appellee  credit,  leaving  a  balance  of  $678.54, 
for  which  jud^ent  is  asked. 

The  circuit  judge  sustained  the  demnrrer 
to  the  petition,  upon  the  theory  that  the 
credita  allowed  under  the  written  contracts 
of  1905  and  1906  show  that  the  obligations 
arising  thereunder  had  been  more  than  satis- 
fled  by  the  credits  of  $671.76;  that  the  con- 
tracts for  1905  and  1906  have  no  reference 
to  any  Indebtedness  to  plaintiff  which  was 
created  Independently  of  those  contracts; 
and  that  the  petition  states  no  cause  of  ac- 
tion, upon  account,  for  any  sum  due  for 
goods  sold  in  the  year  1904.  In  this  respect, 
however,  we  think  the  circuit  judge  was 
clearly  In  error,  since  the  contract  of  1905 
contains  this  express  provision:  "Any  sd- 
ditlonal  goods  that  you  may  ship  to  me  be- 
tween this  time  and  December  Ist,  1905, 
or  auch  of  your  goods  as  may  remain  in  my 
hands  from  a  previous  settlement,  shaU  be 
settled  for  at  the  prices  herein  given,  and  be 
subject  to  the  terms  and  conditions  hereof." 

The  petition  spedflcally  sets  up  said  pro- 
vision of  the  contract  of  liW5  by  alleging 
that  'It  was  further  agreed  in  said  contract 
that  any  additional  goods  that  plaintiff  might 
ship  between  July  IS,  1905,  and  December 
1,  1905,  or  such  of  plaintiff's  goods  as  might 
remain  in  defendant's  hands  from  a  previous 
settlement,  should  be  settled  for  at  the  prices 
therein  given,  and  be  subject  to  the  terms 
and  conditions  thereof ;  *  *  *  that  there 
was  In  the  hands  of  defendant  at  the  time 
of  the  making  of  said  contract,  from  a  pre- 
vious settlement,  goods  of  plaintiff  amount- 
ing to  the  sum  of  $865.05." 

The  circuit  judge  treated  the  petition  as 
though  that  part  of  It  which  set  up  the  un- 
paid balance  of  $865.05.  due  Ju^  1,  1905, 
declared  upon  a  separate  cause  of  action  and 
did  not  state  a  cause  of  action. 

By  the  ancient  common  law  the  original 
writ  appropriate  to  tbe  cause  of  action  was 
first  sued  out,  and  the  declaration  was  aft- 
erward filed;  and  this  course  was  also  per- 
mitted at  law  by  the  former  practice  in  this 
state.  Section  39  of  the  Code  of  Practice 
provides,  however,  that  an  action  Is  com- 
menced by  filing,  in  the  office  of  the  clerk 
of  the  proper  court,  a  petition  stating  the 
plalnttcrs  cause  of  action;  while  section 
90  provides  that  a  petition  must  state  facts 
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which  constltnte  A  cause  of  action  In  faror 
of  the  plaintiff  against  the  defendant 

In  81  O;^  101  the  general  rnle  hr  whidi 
the  sofliciency  of  •  petition  under  our  re- 
formed method  of  pleading  Is  to  be  tested 
la  stated  u  follows :  'The  test  of  snffldency 
frequently  applied  is  whether  the  declara- 
tion Informs  defendant  of  the  nature  of  the 
demand,  so  that  he  may  not  be  misled  In  the 
prQiaration  of  his  defense.  If  it  does  this, 
It  is  snflBdent  althoQ^  InartHldaHy  drawn. 
If  Iftcts  are  alleged  which  entitle  plaintiff 
to  any  relief  In  the  court  where  the  action 
ia  oHnmenced,  the  pleading  will  be  h^  to 
state  a  cause  ct  action,  evea  thooi^  the 
pleading  ctmtalns  a  demand  fbr  relief  to 
which  plaintiff  is  not  entitled.  And  if  snffl- 
dent  tacts  are  stated  to  make  a  good  canse 
of  action,  the  pleading  Is  not  vitiated  by 
the  furthiBr  averment  of  legal  conclwdons 
respecting  the  effect  of  the  tacts  alleged. 
Vagoeness.  nncertainty,  or  other  formal  de- 
fects will  not  be  deemed  fatal  nnder  mles 
permitting  liberal  interpretation,  it  a  good 
canse  of  action  can  be  gathered  from  the 
pleading." 

In  the  case  at  bar  the  efliect  of  the  peti- 
tlfm  is  that  on  Jnly  1st  tlie  defendant  owed 
the  plaintiff  $8^.05  for  goods  sold  and  de- 
livered by  the  idalntiff  to  the  defendant; 
that  in  the  subsequent  contract  of  1905  de- 
fendant expressly  promised  to  pay  for  any 
goods  which  remained  In  the  defendant's 
bands  upon  any  previous  settlement;  and 
that  there  remained  in  defendant's  hands 
tmn  a  previous  settlement  goods  amounting 
to  $865.05,  which  Includes  the  amouDt  sued 
for.  This  was  an  express  allegation  of  In- 
debtedness, with  a  promise  by  defendant  to 
pay  it,  and  stated  a  cause  of  action.  If 
It  was  not  sufficiently  specific,  the  defendant 
had  the  right  to  call  for  a  bill  of  iMirticularB 
sbowii^  the  Items;  but  as  he  did  not  do 
this,  but  waived  that  right  by  answering  to 
the  merits,  he  thereby  treated  the  petition 
as  sufficiently  definite  to  Inform  him  of  the 
nature  of  the  demand  against  him. 

We  are  of  opinion  the  circuit  court  erred 
in  sustaining  the  demurrer  to  the  petition. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  overrule  the  demurrer 
to  the  petition,  and  for  further  proceedings. 


WGAKS  V.  Mcdowell  const,  go.  et  ai. 

(Court  of  Appeals  of  Kentucky.  May  9,  1913.) 

1.  BXPLOSIVU  <|  8*)— Danqbboqs  PumsES— 
Imjubt  to  GHiuiBBn— EtvxDKHCS— Aoiuasi- 

BIXITT. 

Where,  In  an  action  for  Injarles  to  a  child 
by  the  explosion  of  nitroglycerine  caps  foand  in 
the  journal  of  a  steam  sBovel  of  defendant,  the 
theory  of  plaintiff  was  that  an  employ^  of  de- 
fendant liad  nesligently  placed  the  caps  there, 
hot  there  was  no  direct  testimony  in  support 
of  the  tlieory,  evidence  that  the  employes  of  de- 
fendant knew  that  the  caps  were  dangerous, 


and  that  none  of  them  had  any  ill  will  towards 
him,  or  any  motlTe  for  placing  the  caps  In  the 
journal,  and  that  a  cheat  had  been  brolten  open 
and  caps  taken  therefrom,  was  admissible  to 
render  less  probable  the  inference  that  an  em- 
ploy4  had  placed  the  caps  in  the  journal. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  H  4,  6 ;   Dec.  Dig.  |  &*} 

2.  Nxw  Tbial  (I  108*)— Okounds— Nbwlt 

Discovered  Evidence. 

A  new  trial  for  newly  discovered  evidence 
will  not  be  granted  unless  the  evidence  is  of  a 
decisive  character,  and  ^uch  as  to  render  a  dif- 
ferent result  reasonably  certain. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  226,  227;  Dec.  Dig.  i  108.*] 

8.  New  Trxai.  (S  108")  —  Grounds  —  Newlt 
Discovered  Evidence. 
'  Newly  discovered  eWdenee  relied  on  as  a 
ground  for  new  trial  in  an  action  for  Injuries 
to  a  child  by  the  explosion  of  nitroglycerine 
caps  found  in  the  journal  of  a  steam  shovel  of 
defendant  Md  not  of  such  a  decisive  character 
as  to  render  a  dUZerant  result  reasonably  cer- 
tain. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |i  226.  227 ;  Dec.  Dig.  {  108.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

Action  by  Tnuiom  Cooper  Weaks,  by  Mrs. 
WUUe  Weaks»  his  guardian,  against  the  Mc- 
Dowell ConstmctlDn  Company  and  another. 
Frod  a  judgment  for  defmdanta,  plaintiff 
appeals.  Affirmed. 

Breathitt  &  Breathitt  and  Downer  &  Rus- 
sell, all  of  Hopklnsvllle,  for  appellant.  S^- 
den  Y.  Trimble  and  Trimble  &  Bell,  all  of 
Hopklnsvllle,  for  appellees. 

CLAY,  a  Plaintlfl,  William  Cooper  Weaks, 
suing  by  his  guardian,  Mrs.  Willie  Weaks, 
brouglit  this  action  against  the  McDowell 
Construction  Company  and  the  Louisville  & 
Niashville  Railroad  Company  to  recover  dam- 
ages for  personal  Injury.  The  jury  returned 
a  verdict  in  favor  of  the  defendants.  Plain- 
tiff appeals. 

The  Louisville  &  Nashville  Railroad  Com- 
pany runs  through  the  city  of  Hopklnsvllle. 
It  contracts  with  the  McDowell  CooBtrucUon 
Company  to  widen  and  deepen  a  certain  cut 
In  the  suburbs  of  that  city.  The  cut  runs  for 
a  considerable  distance,  and  in  some  plac^ 
Is  as  deep  as  28  feet  On  the  west  and 
southwest  side  of  the  cut,  and  near  to  it, 
there  is  a  well-beaten  path  which  has  been 
used  for  many  years  by  pedestrians  In  going 
to  and  from  their  places  of  business.  Nei- 
ther the  railroad  right  of  way  nor  the  ground 
on  the  west  side  of  the  cut  is  inclosed.  In 
carrying  out  Its  contract  the  McDowell  Con- 
struction Company  used  two  steam  shovels, 
each  of  which  weighed  many  tons.  E:acb  of 
the  steam  shovels  was  on  regular  car  trucks 
and  wheels,  and  self-propelling.  When  sta- 
tionary, the  steam  shovels  were  used  for  the 
purpose  of  lifting  rock,  earth,  etc  As  In  the 
case  of  other  car  wheels,  the  ends  of  the  ax- 
les were  fitted  into  journals,  which  were 
filled  with  waste,  oil,  etc.,  for  lubricating 
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pnrpo— iL  nw  top  of  the  JomiialB  wu  loos^ 
and  oonld  bo  raised  and  lowered.  Ibe  woric 
In  wbicb  the  constractbrn  company  was  en- 
gaged 'was  completed  about  Maj  1.  1911. 
Whea  the  work  being  done  by  the  two  steam 
shovels  was  completed,  they  were  ran  on  the 
tracks  out  of  thtt  cat,  and  thea  backed  on  a 
temporary  tnA  to  the  high  groond  some  20 
or  25  feet  above  the  level  of  the  railroad 
track  passing  throng  the  cat  The  beaten 
path  referred  to  ran  between  the  two  steam 
shovels  and  the  cat  Daring  the  progress  of 
the  work  many  people—men,  women,  and 
dilldiai— vifllted  the  cat  for  the  pnrpose  of 
watching  the  cpentiaa.  ot  the  maeMnes,  and 
many  persona  used  the  beaten  path  leading 
by  the  madilnes  after  ^ey  were  placed  on 
t(V  of  the  cut  During  the  progress  of  the 
work  many  exploelvee,  loclndlng  dynamite 
caps,  were  used  by  the  construction  company. 

About  1  o'clock  p.  m.  on  the  19tb  of  Jane, 
1911,  plaintiff,  WilUam  Oooper  Weeks,  who 
was  15  years  and  9  months  of  age,  together 
with  Oyrus  Bedford,  a  boy  14  years  of  age, 
and  Christy  Smith,  16  years  of  age,  went  to 
the  cut,  and,  turned  Into  the  beaten  path 
leading  by-  the  machines.  It  was  a  hot  day, 
and  when  they  reached  the  steam  qhovel 
nearest  to  them  they  all  sat  down  on  the 
ends  of  the  CFOss-ties  In  the  shade  of  the 
steam  shovel,  and  on  its  east  side.  While  In 
this  position  Radford  discovered  that  the 
cast-Iron  lid  of  the  Journal  on  one  of  the 
trucks  was  partly  open.  Upon  farther  exam- 
ination, he  saw  a  small  tin  box  projecting 
out  of  the  Journal  between  the  top  and 
framework  of  the  Journal.  The  tin  box  had 
some  lett^lng  on  it,  including  the  words 
"blasting  caps."  Radford  palled  the  tin  box 
out  of  the  Journal  and  opened  it,  dropping 
the  top  on  the  ground.  It  was  partly  filled 
with  metal  caps  containing  nitroglycerine. 
TbA  boys  then  proceeded  to  appropriate  the 
caps,  and  divide  them  Into  throe  portions. 
They  then  threw  the  tin  box  on  the  ground. 
The  boys  all  dalm  that  they  did  not  know 
that  these  caps  were  dangerous.  Later  In 
the  afternoon  they  went  to  the  tennis  grounds 
to  play  tennis  with  some  girls.  While  there 
plaintiff,  Weaks,  who  was  not  playing  tennis, 
took  some  of  the  blasting  caps  and  began  to 
cut  the  explosive  material  out  of  them  with 
the  blade  of  his  pocketknife.  He  removed 
t3ie  contents  of  one  of  the  cape  and  placed  It 
on  a  post  He  attempted  to  explode  it  by 
throwing  a  match  at  It  His  attempt  how- 
ever, was  not  successful,  but  Gyrus  Radford 
came  up  and  struck  a  match  to  the  explosive, 
and  it  promptly  went  off,  making  considera- 
ble noise.  FlaintilE,  Weaks,  then  proceeded 
to  cut  the  explosive  out  of  another  cap. 
While  so  engai^  the  cap  exploded,  severe^ 
Injuring  his  left  hand. 

The  case  was  submitted  to  the  Jury  on  the 
theory  that  the  defendants  were  liable  if  the 
Ma«i*t«g  caps  were  unusually  attractive  to 
children,  and  were  placed  by  the  employes  of 


the  construction  company  In  sudi  an  exposed 
and  nngnarded  port  tl<m  Out  th^  conld  be 
eaaUy  seeo  and  dlsoovraed  by  pnsons  and 
ddldren  congregating  or  visiting  such  point, 
and  that  the  plaintiff  took  possession  of 
tbem,  and  because  of  Us  teaHer  years  and 
want  of  Jodgmnt  and  diacretioo  he  did  not 
know  the  danger  of  handling  them,  and  did 
not  understand  the  risk  he  ran  in  undotak- 
ing  to  remove  the  explosive  substance  from, 
the  caps,  and  thereby  unintentionally  caused 
the  explorton.  Though  the  qneettcsi  of  the 
defendants'  UablUty  under  the  facts  adduced 
in  evidence  has  beoi  elaborately  briefed,  yet 
In  view  of  tbe  fket  that  the  ease  was  sntmlt- 
ted  to  the  Jury  by  Instructions  irtiidi  are  not 
complained  of,  and  the  Jury  found  for  the  de- 
fendants, we  deem  it  nnneosssary  to  pass  on 
the  anestlon  ct  a  peronptory.  A  reversal  la 
asked  on  the  ground  of  the  admission  of  In- 
competent evidence,  and  on  the  further  ground 
of  newly  dlscoroed  erldoice. 

The  evidence  complained  of  as  being  In- 
competent Is;  (1)  The  statemoit  of  the  as- 
sistant superintendent  of  the  construction 
company  to  die  effect  that  all  the  employes 
of  the  company  knew  that  it  was  a  danger- 
ous thing  to  place  caps  In  the  Journals  of  the 
steam  shovels,  and  so  far  as  he  knew  none  of 
the  employee  entertained  any  ill  will  toward 
the  company  or  had  any  motive  tor  putting 
the  caps  in  the  JoumaL  C2)  Evidmce  to  the 
effect  that  the  magazine  in  which  the  explo- 
sives were  stored  and  the  chest  in  which  they 
were  kept  while  the  blasting  was  In  opera- 
tion were  on  several  occasions  broken  Into 
and  dynamite  caps  and  other  ez^osives  tak- 
en therefrom. 

[1]  Tte  question  was:  Did  any  employe 
of  the  construction  company  place  the  caps 
in  the  Journal?  There  was.no  direct  evidence 
to  this  effect  The  only  evidence  Introduced 
on  b^alf  of  the  plaintiff  was  that  caps  like 
those  found  In  the  Jonmal  had  been  used  for 
some  time  by  the  employdB  of  the  company 
In  blasting  near  the  steam  shovels.  On  the 
other  hand,  the  witnesses  for  the  defendant 
testified  that  the  caps  could  not  have  been 
put  in  the  Journal  before  the  shovel  was 
moved,  for  In  that  event  there  would  have 
been  an  explosion.  No  blasting  caps  were 
used  by  the  company  after  the  machine  was 
moved.  Even  when  they  were  used  they 
were  used  by  the  powder  man,  who  never 
permitted  any  of  the  other  employte  to 
handle  them.  He  did  not  place  them  in  the 
Journal.  At  the  time  of  the  trial,  the  various 
employes  engaged  in  the  construction  work 
were  scattered  over  the  country,  and  could 
not  be  secured  as  witnesses.  It  was  alao 
shown  that  the  exploelvee,  including  tbe 
dynamite  caps,  were  k^  in  a  magazine 
whldi  was  some  distance  away.  This  maga- 
sine  was  secur^y  built  and  fastened  by  a 
Yale  padlock.  fHie  powder  man  also  had  a 
(diest  ln  which  be  ranoved  tiie  explostvea 
tmm  the  iMgwrfn^  to  the  place  wheit  tl>^ 
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were  to  be  used,  nda  chect  wm  always 
kept  secDT^  loAed.  It  was  flie  OieoiT  ot 
tbB  pUdntllC  that  some  one  ct  ttie  ouployfis 
nesHgently  placed  the  caps  in  tbB  Journal, 
Intending  thereafter  to  remove  tbem.  Aa 
said  befinre,  there  was  no  direct  teatUnony  on 
tlila  question.  PlalntUTs  theory  ia  based  en- 
tirely on  the  use  and  poeaesslon  of  the  caps 
by  the  company's  employeB.  Hbe  question, 
therefore,  was  one  of  ImCereBce  or  ptobabll- 
ity.  In  the  absence  ot  any  erideace  tending 
to  show  that  other  persons  were  In  the  pos- 
sesston  capa  Uke  those  found  In  the  jour- 
nal,  it  was  the  reasonable  inference  that 
aoine  enqdoye  of  the  company*  having  the 
oae  and  possession  of  the  caps,  actnally  plac- 
ed the  caps  In  the  jonmaL  If  any  employe 
did  this,  he  did  It  elOer  maUdondy  or  neg- 
Ugoitly.  TAou^  plalntUTs  theory  is  that 
It  was  dme  negUgenUy,  this  was  a  mere  the- 
wy,  and  as  a  matter  ot  fact  It  may  hare 
been  Horn  maUdonsly.  To  rebut  ttie  Infer- 
ence based  on  the  use  and  poaeesaion  of  the 
caps  by  Qie  employes  of  the  company,  the 
defendahts  proved  that  the  employes  knew 
that  the  caps  were  dangerous,  and  t&it  none 
of  them  had  any  ill  will  towards  the  com- 
pany or  any  motIi«  for  placing  the  caps  In 
the  JonraaL  B^ng  a  oise  of  mere  pn^bll- 
ity,  the  evidence  In  qnestlon,  thongji  of  bat 
Uttle  probative  valn^  was  admissible  for  the 
purpose  of  rendering  less  probable  the  In- 
ference that  some  emidoyfi  of  the  company, 
dther  negligently  or  maudondy,  placed  the 
caps  in  the  JonmaL  In  addition  to  this,  It 
was  competent  to  diow  that  the  magazine 
and  tool  chest  had  been  broken  opm  and 
dynamite  cape  taken  therefrom  for  the  pur- 
pose of  establishing  the  fact  that  the  caps  In 
question  were  not  In  possession  at  the  em- 
pl(^«s  al(me,  but  were  In  poesessUm  of  others 
who  had  an  equal  <9Portanlty  to  place  them 
In  the  Journal.  Ia  otbex  words,  inhere  there 
Is  no  direct  testimony  In  the  case,  and  pos- 
session of  the  caps  Is  railed  on  to  establish 
the  tfeet  that  some  employe  placed  the  caps 
In  the  journal,  then  possession  by  persons 
otbCT  then  employes  Is  equally  admissible 
for  the  pu^MMS  of  overcoming  the  Inference 
dedudble  from  the  possession  by  the  em- 
VioytB.  In  eadi  case  the  question  is  one  of 
Inferwce  or  probability,  based  on  opportuni- 
ty. By  dunrlng  that  oOers  thui  eiuployes 
had  possoeeton  of  similar  caps,  and  therefore 
an  (vportanlty  of  placing  them  in  the  Jour^ 
nal,  tbA  probaUUty  that  they  were  placed 
there  by  employte  was  necessarily  reduced. 
It  Is  dmiAy  a  case  plainturs  evidence 

shows  that  the  caps  might  have  been  placed 
In  the  Journal  by  some  employe  of  the  con- 
atmetlon  company,  while  defendants'  evi- 
dence shows  that  mlj^t  have  been  plac- 
ed in  tbere  by  some  one  else. 

(t.  I]  TtM  only  newly  discovered  evidence 
relied  upon  for  a  new  trial  is  the  aflldavits 
of  Baymond  West  and  Wlllard  Hawkins  to 
the  ^ect  that  during  the  winter  and  spring 


of  1911,  and  bObre  tbit  work  ot  blasting  was 
completed,  they  saw  gunpowder  and  dyna' 
mite  lying  loose  on  the  bank  of  the  cot  and 
unprotected,  and  that  oaa  of  them.  Just  a 
few  days  b^ore  plaintiff  was  hurt,  found  a 
blasting  cap  lying  loose  on  the  ground  <m  the 
east  side  of  the  cut  The  affidavits  further 
state  that  when  they  saw  the  ezploalveB  the 
powdOT  man  was  not  near,  but  the  same 
could  have  easily  been  takm  away  by  any 
one  diqposed  to  do  so,  without  the  knowledge 
of  the  powder  man  or  any  one  connected 
with  the  work.  It  Is  the  Invariable  rule  not 
to  grant  a  new  trial  m  the  ground  of  newly 
discovocd  evidence,  unless  the  evldoice  be 
of  a  decisive  character  and  such  as  to  rai< 
der  a  differort  result  reasonably  certain. 
Hays  V.  Davis.  46  S.  W.  '212,  20  Ky.  Law 
Bep.  842;  a  &  a  By.  Go.  v.  IMel,  80  8.  W. 
704,  19  Ky.  UiW  Bep.  1IS2.  The  evldffiice  In 
question  does  not  come  up  to  the  required 
Mandard.  It  Is  as  favorbble  to  the  d^end- 
ants  as  to  the  piafaMff.  WhOe  It  diovs  that 
the  company's  employes  had  an  opportunity 
to  obtain  possessl(m  of  the  oplosives,  it  al- 
so Bhmn  an  equal  oppoitnnlty  on  the  part 
of  the  people  who  In  sudi  large  numbers  fre- 
quented  the  place  where  the  work  of  exca- 
vation was  beiog  carried  on.  In  the  latter 
r&iptet  Its  pnAattve  effect  is  slndlar  to  de- 
fendants' evidence  that  the  magulne  and 
chest  containing  its  ^Oosives  had  freqneut' 
ly  been  broken  into,  and  explosives  removed 
therefrom. 
Judgment  affirmed. 


I80N  et  aL  v.  WOUT  eC  aL 
(Court  of  Appeals  of  Kentucky.   May  8^  191S.) 

1.  DXIDS  (I  69*)— FBOPEKTT  CoiTVSnD— MIS- 
TAKE. 

Wheie  tiie  sons  of  a  decedent,  to  whom  he 
devised  all  of  his  property,  executed  deeds 
which  described  the  property  ctmveyed  as  their 
interest  in  the  farm  owned  pj  him  without  de- 
Bcribln;  it  by  metes  or  bounds  or  courBes  or 
dfstEDces,  they  coald  not  defeat  the  title  of  a 
persoD  claiming  under  sucb  deeds  by  a  claim 
that  they  did  not  at  the  time  know  tiiat  their 
father  owned  a  particular  part  of  such  land, 
where  there  was  no  claim  tif  fraud  or  mistake 
and  It  was  not  shown  that  the  grantees  knew 
or  had  any  reason  to  suspect  that  the  deeds 
did  not  convey  all  their  Interest  in  all  the  land 
owned  by  Hielr  {atber,  or  tiiat  the  grantees  knew 
that  they  did  not  know  that  their  ^ther  owned 
such  land  or  did  not  have  that  land  in  con- 
templation in  making  the  sale. 

[Ed.  Note.— For  other  caaes,  see  Deeds,  Oent. 
Dig.  H  154-lM;  Dec.  Dig.  >  09.*] 

2.  Deeds  (i  88*) — Vaxiditt— Dkscbiption  of 
Pbopertv. 

That  deeds  did  not  descritw  the  land  con- 
veyed by  metes  and  Iwands  or  give  the  number 
of  acres  did  not  affect  their  validity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oent. 
Dig.  li  e5-79;  Dec  DigTfSk*] 

Appeal  fnnn  Olrcnit  Cour^  Letchw  County. 
Action  by  EUJah  Ison,  Sr.,  and  others 
against  Geoi^e  W.  Wolf  and  others.  From 


•For  otbsr  csms  sm  wum  topic  aod  secUon  NUMBER  tn  Dm.  Die.  a  Am.  Die.  Kqr-No.  Bwles  A  &«ii'r  Indexas 
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ISe  SOUTHWESTBBN  BEPOBTSB 


a  Jndgment  for  defendant^  pUdntlfb  aroeaL 

See»  also,  149  S.  W.  1121. 

Wootton  &  Uoigan,  of  Hazard,  and  O'Bear 
&  WilUama,  of  Frankfort,  for  ai^dlants. 
Dlshman,  Tlnsley  &  Dfahman,  of  Barbour- 
Tllle,  and  D.  D.  Blelds,  of  Whitesbtirg,  for 
appellraa  J.  Morgan  Oblnn,  of  Frankfort, 
guardian  ad  litem,  fOr  Infant  app^ees. 

OARSOLIt.  J.  In  ISBO  Isaac  D.  Stamper 
and  wife  sold  and  conTeyad  to  EUJah  Isim  a 
tract  of  land  in  Letcher  oonnty,  located  on 
the  Bock  Hoose  fork  of  the  Kentn^  rtver 
and  containing  200  acres  more  or  leasL  The 
deed  describes  the  land  generally  and  not 
by  metes  and  bounds  or  courses  and  dis- 
tances'. 

.  In  1887  Stan^er  and  wit6  conv^ed  to  Ison 
anothw  tract  of  land  situated  on  the  Ro<& 
House  fork  of  the  Kentucky  rirar,  contain- 
ing BOO  acres  more  or  lees.  The  deed  de- 
scribes the  land  generally  but  not  by  metes 
or  bounds  or  courses  <a  distances.  In  Jan- 
uary, 1878,  Elijah  Ison  made  a  will  devising 
all  of  his  land  to  bis  six  soni^  Gideon,  Jonah, 
James,  Stephen,  BUJah,  and  Bllsha,  and  some 
time  after  this  died.  The  record  does  not 
give  the  date  of  his  death. 

*  In  1887  Stephen,  Elijah,  and  Blisha  convey- 
ed to  their  brothers  Jonah  and  James  "a 
tract  of  land  lying  on  Botfk  Bouse  credc  in 
Letcher  county,  being  an  undivided  Interest 
In  the  farm  owned  by  our  fathtf ,  Elijah  Ison 
(deceased),  and  known  as  the  I.  D.  Stamper 
place,  our  interest  b^ng  one  half  of  said 
farm."  This  deed  was  recorded  in  1889. 

In  1884  Gideon  and  his  wife  eonv^ed  to 
Jonah  and  James  a  body  of  land  described 
as  follows:  "fnielr  interest  in  the  farm 
known  as  the  Elijah  Ison  f&rm  on  Bock 
House  creek,  a  tributary  of  the  North  fork 

■  of  the  Kentucky  river,  in  the  county  of 
Letcher  and  the  state  of  Kentucky."  This 
deed  was  recorded  in  1S8S. 

By  these  two  deeds  Jonah  and  James  be- 
came owners  of  all  the  land  owned  by  their 
father  and  conveyed  to  Jefferson  Ison  a  body 
of  land  described  as  "all  our  interest  In  onr 
father's  Elijah  laon's  deceased  estate  In  one 
tract  or  parcel  of  land  situated,  lying  and 
being  in  the  county  of  Letcher,  state  of  Ken- 
tucky, on  the  waters  of  Bock  House,  a  trib- 
Qtary  of  the  North  fork  of  the  Kentucky  riv- 
er, bounded  as  follows:  Banning  at  the 
month  of  a  small  drain  on  High  Mill  branch 
of  Buck  House  creek  on  west  side  of  said 
branch  at  upper  end  of  the  field  known  as 
Itye  Field;  thence  with  the  meauders  of  said 
drain  to  the  top  of  the  UU  between  High's 
Mill  branch  and  Orchard  hollow;  thence  up 
the  point  to  the  top  of  the  mountain  between 
High's  Mill  branch  and  Gamer  branch; 
thence  with  the  top  of  the  hlU  round  to  the 
Wolf  Pen  gap;  thence  with  the  conditional 
line  between  Will^  R.  Stamper  and  I.  D. 
Stanqper  to  the  top  of  the  mountain  betweoi 
Rodt  House  and  High's  Mill  branch;  thence 


down  said  ridge  to  opposite  the  beginning; 
thence  a  straight  line  to  the  beginning." 
This  deed  was  recorded  in  1S9S,  and  Jonah 
and  James  do  not  controvert  that  it  con- 
veyed all  the  land  their  father  had  purchas- 
ed from  Stamper  In  1850  and  1867. 

In  1901  Jefferson  Ison  conveyed  to  Grant 
Ison  the  land  conveyed  to  him  by  Jonah  and 
James.  This  deed  describes  the  land  con- 
veyed by  metes  and  bounds,  courses  and 
distances,  and  recites  that  the  tract  contain- 
ed 430  acres.  This  deed  was  recorded  in 
1902.  In  1906  Grant  Ison  conveyed  this  land 
to  George  and  J.  H.  Wolf,  and  this  deed  was 
recorded  In  1906. 

In  1909  Elijah  Ison,  one  of  the  sons  of 
Elijah  Ison,  deceased,  and  EUsha  Ison,  a  eon 
of  Gideon  Ison,  who  died  after  the  death  of 
hla  father,  Elijah  Ison,  and  Stephen  Ison, 
a  eon  of  Ellsha  Ison,  who  died  subsequent 
to  the  death  of  his  father,  Elijah  Ison,  and 
Melissa  Draughn  and  Elllsha  Ison,  children 
of  Stephen  Ison,  who  died  subsequent  to  the 
death  of  his  &ther,  Elijah  Ison,  brought  this 
suit  against  George  and  J.  H.  Wolf  to  recover 
a  one-sixth  interest  each  In  a  part  of  the 
tract  of  land  conveyed  by  Stamper  to  Elijah 
Ison  In  1867.  They  averred  that  the  plaintiff, 
Elijah  Ison,  and  the  decedents.  Stephen,  Gid- 
eon, and  Ellsha,  conveyed  th^r  interest,  as 
before  stated,  to-  Jonah  and  James  In  the 
tract  of  land  conveyed  by  Stamper  to  Elijah 
Ison  in  1869,  but  that  they  did  not  convey 
their  interest  In  all  of  the  tract  conveyed  by 
Stamper  to  Elijah  Ison  in  1867.  They  fur- 
ther set  out  that  they  did  not  know  at  the 
time  of  the  conveyance  of  their  interest  to 
Jonah  and  James  that  their  father.  Elijah 
Ison,  owned  at  the  time  of  his  death,  or  that 
there  was  devised  to  them  by  his  will  that 
part  of  tbe  tract  of  land  conveyed  by  Stamp- 
er in  1867  which  they  claimed,  -and  hence 
they  did  not  either  sell  or  convey  to  Jonah 
and  James,  the  remote  vendors  of  tbe  Wolfo, 
their  interest  in  that  part  of  the  tract  of 
land  conveyed  by  Stamper  in  1867  claimed  by 
thenL  They  further  set  out  that  tbe  tract 
conveyed  by  Stamper  in  1860  was  si^arate 
and  distinct  from  the  tract  conv^ed  by  him 
in  1867,  and  they  asked  that  the  part  of  the 
land  In  which  they  claimed  an  interest  be 
divided  and  that  they  be  aUotted  fi>ur^«lxths 
thereof  and  the  Wolfs  two-sixths.  In  an 
amended  petition  they  averred,  that  the  state- 
ment in  the  original  petttl<»i  that  the  tracts 
of  land  conveyed  by  Stamper  to  Elijah  laou 
In  1869  and  1867  were  separate  and  dlsllxict 
bodies  was  a  mistake,  and  that  these  two 
deeds  conv^ed  land  lying  in  one  body.  Tfaey 
further  set  out  in  the  amended  petition  that 
Elijah  iBon  lived  and  died  on  the  tract  of 
land  ccmv^ed  to  him  by  Stamper  in  1807  and 
Identified  in  the  record  as  trsM  Ko.  2. 

The  Woia,  for  answer  to  this  aoit,  set 
out  their  dbain  of  tttle  and  avwred  that  the 
plaintiff  Elijah  Ison,  and  the  ancestiw  of  the 
other  plaintUta,  eonwed  all  th^  Interest  tn 
the  land  ovmed  by  their  father  at  his  death 
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to  James  and  Jonab,  from  whom  they  de- 
rived title,  as  above  set  ont  Tbey  farther 
pleaded  and  relied  on  adverse  holding  and 
tlie  statute  of  Undtatlon.  On  hearing  the 
case  the  lower  court  decided  In  favor  of  the 
W<ab,  and  the  jdalntfffs  below  prosecute  this 
appeal. 

It  seems  to  be  conceded  by  both  parties 
that  Elijah  Ison  resided  nntll  his  death  on 
the  land  conv^ed  to  him  by  Stamper  In  1867, 
and  that  Stamper  continued  to  reside  on  this 
tract  of  land  until  his  death,  which  did  not 
occur  until  some  time  after  the  death  of 
EUJah  Ison,  although  the  record  does  not 
disclose  why  Istm  permitted  Stamper  to  oc- 
cupy this  tract  of  land. 

The  evidence  also  ^ws  virtually,  with- 
out oontrattctton.  tiiat,  after  the  death  of 
Staoopw,  his  widow  and  his  son-in-law,  Jef- 
fenmi  Ison,  cmtlnued  to  reside  on  and  oe- 
cnxv  the  land  that  he  had  resided  on  and 
ooeuiried  from  1867  until  his  death;  and  In 
1894,  when  Jefferson  Ison  obtained  the  deed 
from  Jonah  and  James,  he  was  yet  In  the 
occupancy  of  this  land.  It  farther  appears 
tbat  Jefferson,  who  had  be«i  living  on  this 
land  for  many  years,  claiming  to  own  it, 
after  the  death  of  I.  D.  Stamper,  learned  in 
1894  that  Stami>w  had  conveyed  the  land  In 
1887  to  laon,  and  ttiereupon  he  pnrcha^d, 
as  before  stated,  the  interest  of  Jonah  and 
James,  thus  uniting  In  himself  the  legal  title 
and  the  adverse  holding  to  this  tract  of  land, 
and  it  Is  this  particular  tract  of  land  that 
the  appellants  claim  was  not  embraced  by 
the  deeds  mentioned. 

The  questions  of  limitation  and  adverse 
holding  present  very  serious  obstacles  In  the 
way  of  the  appellants'  assertion  of  owner- 
ship to  this  land;  but,  passing  these  issues, 
we  think  the  case  may  be  disposed  of  under 
the  evidence  upon  the  single  Issue  that  the 
deeds  made  by  Elijah  and  the  others  con- 
veyed to  Jonah  and  James  all  their  right, 
title,  and  interest  in  whatever  land  their 
father  owned  at  his  death,  and  this  Included 
the  land  now  in  controversy'.  Of  course  If 
these  deeds  conveyed  the  interest  of  the  par- 
ties in  all  of  the  land  owned  by  their  &ther 
at  his  death,  the  appellants  have  no  standing 
In  court  Oa  the  other  hand,  If  these  deeds 
only  conveyed  the  interest  of  the  grantors 
in  a  part  of  the  land  owned  by  their  father, 
they  would  yet  own  and  be  entitled  to  the 
other  land  owned  by  him  and  not  disposed 
of  them  unless  their  claim  should  be 
barred       limitation  or  adverse  possession. 

The  q^ellant,  Elijah  Ison,  is  the  only  mate- 
rial witness  In  his  behalf.  He  testifies,  in 
substance^  that  his  father  lived  for  many 
years  and  died  <m  the  land  bought  1^  him 
from  Stamper  in  1867  and  known  as  tract 
No.  2,  and  that  I.  D.  Stamj>er  continued  to 
]!▼«  on  a  part  of  this  land  until  his  death, 
and  that  after  his  death  his  widow  and  bis 
aon-ln-law,  Jefferson  Ison,  continued  In  pos- 
jimnlon  of  it  He  says  tliat  he  did  not  learn 
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of  his  father's  ownership  of  the  land  In  con- 
troversy, which  Is  that  part  of  tract  No.  2 
on  which  Stamper  lived  and  died,  until  with- 
in a  short  time  before  tills  suit  was  brought, 
and  that  he  did  not  convey,  or  intend  to 
convey,  any  Interest  he  might  have  In  this 
particular  piece  of  land.  It  is,  however,  true 
that  he  lived  on  and  In  the  neighborhood 
of  this  land  aU  of  his  life,  and  in  1887,  when 
he  conveyed  bis  interest  to  Jonah  and  Jam^ 
be  was  prraumably  over  21  years  of  age,  but 
he  did  not  take  any  steps  to  recover  this 
land  until  more  than  20  years  after  the  ex* 
ecutlon  of  this  deed,  when  he  brought  this 
suit  The  record  does  not  fumlBfa  a  satis< 
factory  explanation  of  his  long  delay  in  as- 
serting ownership  to  this,  land;  nor  Is  hia 
evidence  convincii^  that  he  was  ignorant,  at 
the  time  he  made  tiie  deed,  of  his  father's 
ownership  of  the  land  now  claimed  by  him. 
All  of  the  land  owned  by  his  father  was  sit- 
uated on  Ro^  House  creek,  which  ran  entire- 
ly through  It,  and  It  Is  quite  Improbable  that 
the  appellant.  Elijah,  should  have  been  ig- 
norant of  the  boundary  of  land  owned  by 
his  father  and  have  remained  In  ignorance 
of  it  for  more  than  20  years.  We  have  not 
mentioned  the  circumstances  surrounding 
Gideon,  Stei^en,  and  Elteha,  because  there  is 
no  evidence  that  they  did  not  know  what 
land  their  father  owned  when  they  conveyed. 

[1]  But,  passing  these  matters  and  getting 
back  to  the  deeds  made  by  the  four  children 
to  Jonah  and  James,  it  will  be  noticed  that 
Stephen,  Elijah,  and  Ellsba  conveyed  their 
undivided  Interest  In  the  land  owned  by 
their  father,  situated  on  Rock  House  creek, 
and  that  Gideon  conveyed  all  his  interest  In 
the  land  owned  by  his  father,  situated  on 
Rock  House  creek.  There  is  no  intimation 
in  these  deeds  that  any  part  of  the~  interest 
the  grantors  had  in  thtf  land  of  their  father 
was  reserved  or  excepted  from  the  convey- 
ances. The  deeds  in  plain  and  unambiguous 
terms  convey  all  the  interest  the  grantors 
owned  In  the  land  of  their  father,  and  the 
only  land  he  owned,  so  far  as  the  record 
shows,  was  the  two  tracts  conveyed  to  him 
by  Stamper. 

[2]  It  is  true  these  deeds  did  not  describe 
the  land  conveyed  by  metes  or  bounds  or 
give  the  number  of  acres,  but  the  failure  to 
do  this  does  not  at  all  affect  the  validity 
of  the  deeds,  and,  under  the  evidence,  we 
think  these  deeds  conveyed  all  the  Interest 
the  grantors  had  in  the  two  tracts  conveyed 
to  their  father  Stamper,  which  include 
the  land  In  controversy,  and  that  they  are 
estopped,  by  the  terms  of  these  deeds,  from 
asserting  that  the  deeds  did  not  include  their 
Interest  in  all  the  land  their  father  owned. 
We  do  not  mean  to  say  that  a  state  of  case 
might  not  appear  in  which  grantOTS  would 
not  be  estopped  from  showing  that  deeds 
conv^lng  their  interest  in  certain  lands  did 
not  include  lands  of  which  they  had  no  knowl- 
edge or  information  at  the  time  the  deeds 
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were  made.  We  can  easll;  Imagine  a  state 
of  case  In  which  it  might  clearly  appear 
that  a  decedoit  owned  land  that  Ms  children, 
at  the  time  of  his  death,  or  when  they  sold 
their  Interest  in  hia  esbite,  had  no  knowl- 
edge or  information  whatever  of,  and  in 
such  a  case  facts  might  be  developed  that 
wonid  allow  them  to  recover  their  interest 
In  land  of  which  they  were  ignorant  of  the 
ownership.  Smith  t.  Oomett,  80  S.  W.  IISS. 
as  Ky.  Law  Rep.  265. 

But  the  appellants  here  have  not  shown 
themselves  entitled  to  be  relieved  from  the 
effect  of  deeds  purporting  to  convey  all  the 
interest  the  grantors  had  In  the  estate  of 
their  father.  There  is  no  claim  of  fraud 
or  mistake  in  the  execution  of  the  deeds.  It 
is  not  shown  that  the  grantees  knew  or  had 
any  reason  to  suspect  that  the  deeds  did  not 
convey  all  the  interest  of  the  grantors  in 
all  the  land  owned  by  their  father,  or  that 
the  grantees  knew,  when  the  deeds  were 
made,  that  the  grantors  did  not  know  that 
their  ftither  owned  the  land  now  in  dispute, 
or  that  they  did  not  have  this  land  in  con- 
templation In  making  the  sale.  If,  under 
Qu  evidence  In  this  record,  the  appellants 
could  succeed  in  llmltlnc  the  terms  of  the 
dee^  so  as  to  defeat  the  eq>ress  Intention, 
recorded  title  papers  would  furnish  Uttle  or 
no  security  to  porchasers  depending  on  them. 
Pennington  t.  Oombenand  Valley  land  Od 
180  Ky.  ffT6,  ISO  S.  W.  656. 

The  Judgntoit  is  afllrmed. 


NATIONAL  COUNCIL  JUNIOR  ORDBB 
UNITE}D  AMEKICAN  MDUHAN- 
lOS  v.  THOMFSON.t 
(Gourt  Of  Appeals  of  Kentucky-  May  8.  1(08.) 

1.  iNSUBAKCi  (I  748»>— Fraternal  Inbuh- 

ANCD— PbOHIBITEO  EllCPLOTltt NTS— AOBNT. 

An  administrator  ot  a  decedent  operating 
a  nloon  under  a  license,  wto  procured  a  re- 
newal of  the  license  for  three  years  in  his  own 
name,  and  who  during  Uiat  time  conducted  the 
saloon  for  the  benefit  of  decedent's  estate,  em- 
idoying  all  the  help  and  bnyiiw  and  paying  for 
all  the  supplies,  Is  within  the  bj-unn  of  a 
fraternal  Insurance  order  declaring  ibat  nO  per- 
son shall  be  admitted  wlio  is  engaged  in  tba  sale 
of  intoxicating  liquor,  either  as  proprietor  or 
agent 

EDi.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  im,  1894;  Dec.  Dig.  f  748.*] 

2.  iHBinUITOB    (I  7S6^— FUTEBN&Z.  IKBRTK- 
AHOB— FOBPEITUBa— BSTOPPBL. 

The  by-laws  of  a  fraternal  benefidary 
society  on  the  lodge  plan  declared  that  no  per- 
son engaged  as  proprietor  or  agent  In  the  liquor 
business  should  be  eligible  to  membenhli^  and 
a  member  engaging  in  the  basin  ess  Bboofd  ipso 
facto  forfeit  his  rights  of  membership.  It  es- 
tablished a  funeral  benefit  department,  and  Is- 
sued a  certificate  binding  it  to  pay  a  local  lodge 
a  spedfled  sum  for  the  legal  d^ndent  of  a 
person  named,  on  condition  that  the  latter 
should  not  be  received  into  membership  nor 
retained  In  violation  of  the  laws  of  the  order. 
The  application  for  the  certificate  was  made  by 
the  local  lodge,  and  tittraein  it  agreed  to  make 


no  claim  for  benefits  on  the  death  of  any  one 
engaging  in  the  liquor  business,  and  that  no 
benefits  should  be  paid  when  decedent  bad  been 
received  Into  membership  in  violation  of  th« 
laws  of  the  order.  The  local  lodge  lr:new  of  a. 
member  engaging  in  the  liquor  buslueas  and  re- 
ceived assessments,  but  none  of  the  officers  of 
the  order  knew  the  facts.  Eeld,  that  the  w* 
der  was  not  estopped  from  Inmtlng  ttat  tha 
certificate  was  forfeited. 

[Ed.  Note.— For  other  cassKsee  Insnranca^ 
Cent  Dig.  if  1907-191«;  DecTDlg.  |  7S6.«] 

Appeal  firom   Circuit   Court,  Franklin 

County. 

Action  by  Amanda  Ttiompson  against  the 
National  Council  Junior  Order  United  Amer- 
ican Mechanics.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Brown  &  Nut^ols,  of  E^ankfort,  and  Bmltli 
W.  Bennett,  of  Columbus,  Ohl<^  for  appellant. 
Scott  &  Hamilton,  of  Frankfort,  for  appellee. 

HOBSON,  a  J.  William  Thompson  was  a 
member  of  the  Junior  Order  United  Ameri- 
can Mechanics,  a  fraternal  sode^  which 
maintains  a  funeral  benefit  department  He 
Joined  the  order  on  April  16,  1909,  and  was 
admitted  to  the  fonwal  benefit  departmoit 
<m  Novemb^  6,  1909.  He  died  In  tbe  year 
1911,  having  paid  all  bis  asseasments  u  they 
fell  due.  The  ordw  refused  to  pay  to  his 
benefldarlcB  the  amount  of  tbe  funeral  ben^ 
fit,  $250^  and  this  suit  followed.  The  com- 
pany defended  the  suit  on  the  gronnd  that 
William  Thompson  was  engaged  In  the  liquor 
business,  and  that  a  person  engaged  In  this 
business  was  not  ellgltde  for  monbershlp  In 
the  funeral  benefit  department  The  certlfl- 
cate  whldi  was  sued  on  is  in  these  words: 
"Junior  Ordw  United  American  l&dumlcB 
will  pay  to  Capital  City  Oonndl,  No.  28;  Jun- 
ior Ordw  United  American  Hedianlcs  of 
Frankfort,  state  of  Kentut^y,  for  the  legal 
dependent  of  William  Thompson  within 
thirty  days  from  tbe  receipt  of  the  proof  of 
his  death  the  snm  of  two  hundred  and  ^250) 
fifty  dollars  upon  tbe  condition  that  the  said 
Capital  Olty  Council  No.  29  Is  now  and  shall 
be  at  the  time  of  the  death  of  the  said  Wil- 
liam Thompstm  in  good  standli^  In  the 
funeral  benefit  departm^  of  the  National 
Oonndl  Junior  Ordw  United  American  Ue- 
duinlcs  of  the  United  States  of  North  Amo^ 
lea;  that  Is  to  say,  that  it  lus  paid  ell  M- 
sessmenta  doe  to  tbe  fnneral  benefit  d^rt- 
ment  at  the  time  of  the  death  of  the  said 
William  Thompson  and  has  complied  with 
aU  laws,  rules  and  regnlattmiB  governing  the 
fnneral  beneflt  d^iartment,  and  Is  In  good 
standing  with  the  National  Ooundl  and  State 
Oonndl  having  Jorlsdlctlon  over  said  council. 
Also,  upon  Qie  furthw  condition  that  13te  said 
William  Thompson  was  not  received  to  mem- 
bership nor  retained  as  a  member  In  viola- 
tion of  the  laws  and  decisions  Vt  the  0Td», 
and  that  at  the  time  of  bis  death  he  was  a 
beneficial  member  in  good  standing  of  said 


*For  other  oasss  •••  sanw  topie  sad  MctUm  NUHBBR  la  Dm.  Dig.  a  Am.  Dig.  Ssy-Ho.  Barles  a  B«'r  XbOsus 

i  Retasarlng  dsntod  June  S.  UU. 
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Capital  Glty  Council  No.  29  and  enttUed  to 
deaUi  benefits  In  accordance  with  the  conatl- 
tntlon  ai^  laws  tit  that  council  and  the 
State  and  National  Council  now  in  force  or 
beieafttt  adopted  prior  to  eald  death." 

Section  1  of  the  by-laws  providee  for  the 
creation  of  a  funeral  benefit  department 
Section  2  proTidea  for  Its  govemment  Sec- 
tloii  8  proTidee:  "The  entire  beneficial  memr 
bezahip  ot  any  council  of  the  Jr.  O.  U.  A  M. 
In  good  standing  with  Its  State  Council  and 
-with  the  National  Council  shall  be  entitled  to 
monbenblp  In  the  funeral  benefit  depart- 
mmtt  but  ot  Vba  membera  ot  any  council 
tibat  may  be  admitted  to  aranbership  in  the 
funeral  benefit  department  only  Buch  as  pos- 
sesB  the  qoallflcatlons  horelnaftn  provided 
sliall  be  entitled  to  benefits  thereof." 

Section  4  provides  for  two  daises  ot  mem- 
ber^p  In  tha  funeral  ben^t  department 
Section  5.  relating  aivUcatl<m  for  member^ 
■hip,  provides:  "Any  coundl  deslrbig  to  ob- 
tain m^bershlp  in  the  funeral,  ben^t  de- 
partment  shall  make  application  to  the  Sec- 
x«tary-Hana8er  upon  the  blanks  famished 
Cor  that  puposoL" 

The  blank  fnmiahed  for  that  pnrpoee. 
in^L^  Is  set  out  In  the  by-law,  etmtalns  Hie 
Allowing:  "We  hereby  agree  to  make  no 
claim  tm.  yon  for  benefits  upon  the  death  of 
any  bnttier  who  la  not  in  good  standing  in 
tile  oooncU  at  the  time  of  his  death  or  who  is 
not  entitled  to  death  benefits  aecordlx^  to  the 
constltntlon  and  by-laws  of  this  council,  nor 
who  may  be  sick  or  disabled  at  the  time  of 
admlsrion  of  this  eoundl  In  the  funeral  bene- 
fit department,  nor  who  is  ei^aged  in  the 
Uquor  bnainess,  contrary  to  the  laws  of  the 
order.  •  •  •  We  heareby  agree  that  no 
benefits  shall  be  paid  where  the  deceased 
baa  been  received  to  membership  in  violation 
of  the  laws  and  decisions  of  the  order." 

Section  9  iB  In  these  words:  "No  person 
Bhall  be  admitted  to  the  funeral  benefit  de- 
partment who  is  engaged  in  the  manufacture 
or  sale  of  malt,  spiritnoas  or  vinous  Hqaors 
as  a  beverage,  either  as  proprietor  or  agent 
(except  bona  fide  hotel  keepers  or  druggists) ; 
smd  should  any  member  of  the  funeral  bene- 
fit department  hereafter  eqter  npon  the  man- 
ufacture or  sale  thereof,  In  either  capadiy 
aforementioned,  he  shall  thereby,  ipso  facto, 
forfeit  all  rights  of  membership  therein,  and 
bis  certificate  shall  thereby  become  null  and 
Told  and  payment  of  assessments  or  does 
thereafter  shall  In  no  manner  affect  such 
forfeiture." 

The  case  was  submitted  to  the  drcnlt  court 
upon  the  following  agreed  statements  of 
fftcts: 

'*It  la  agreed  between  the  parties  that  B.  P. 

niompson  died  on  the  day  of  , 

and  l^at  afterwards  WBUiam  Thompson, 
plalntlflB'  Intestate,  guallfled  as  his  adminis- 
trator; Okat  at  the  time  of  the  death  of  It  P. 
Thompson  he  vras  the  owner  of  a  saloon  lo- 
cated In  Frankfort,  Ky.,  and  that  said  saloon. 


with  its  fixtures  and  stock,  were  a  part  of  his 
personal  estate,  and  was  tamed  over  to  Wil- 
liam Thompson,  administrator;  that  there- 
after William  Thompson  conducted  said  sa- 
loon as  a  part  of  the  estate  of  B.  P.  Thomp- 
son, deceased,  and  as  administrator;  that  he 
employed  all  the  help  about  said  saloon, 
bought  all  supplies  therefor,  paid  for  the 
same,  but  that  he  nevor  at  any  time  worked 
In  said  saloon,  or  was  a  barkeeper  therein. 

"It  la  agreed  that  at  the  time  he  made  ap> 
plicatlMk  ter  Insurance  In  the  defendants 
order  he  was  engaged  in  said  saloon  buslnees' 
as  above  Indicated,  as  adnilnlatrator  of  B.  P. 
Thompson,  deceased;  that  he  never  owned 
said  saloon  himself,  nor  owned  any  stock 
therein,  nor  did  he  ever  work  there;  bat  tiiat 
at  said  time  and  tlierssftw  he  bought  ell 
the  snpidleB  for  said  saloon,  onployed  and 
discharged  all  the  help  about  said  place,  in 
the  capacity  of  administrator  of  B.  P. 
Thompson,  deceased;  that  after  the  expira- 
tion of  the  license  which  had  been  issued  to 
B,  R  l^iompson  prior  to  his  death,  the  li- 
cense was  annually  renewed  in  the  name  of 
William  Thompson. 

"It  is  agreed  that  the  triBcers  and  members 
ot  Oai^tal  City  Council  Na  29  and  the  person 
representing  the  Capital  City  Goundl  No. 
29,  who  collected  ttie  assessments  on  said 
certificate  of  Insurance,  knew  the  connection 
that  William  Thompson  had  with  the  saloon 
of  B.  P.  Thompson,  deceased,  and  knew  the 
same  at  all  times  when  any  and  all  assess- 
ments and  dues  were  paid  by  reason  of  his 
being  a  member  of  said  order;  that  when 
said  assessments  were  remitted  to  the  Grand 
Lodge  of  the  subordinate  lodge  the  officers 
and  agents  of  the  subordinate  lodge,  who  re- 
mitted, knew  that  William  Thompson  was 
connected  with  the  saloon  of  B,  P.  Thomp- 
son, as  above  indicated,  but  that  none  of 
the  officers  of  the  National  Council  Junior 
United  American  Mechanics  had  any  ac- 
tual knowledge  of  said  William  Thompson's 
said  connection  with  the  operation  of  said 
saloon  until  after  his  death.  It  Is  agreed 
that  at  the  hearing  the  by-laws  of  the  fu- 
neral benefit  department  attached  to  the  an- 
swer of  the  National  Council  may  be  read 
In  evidence." 

On  these  facts  the  circuit  court  gave  judg- 
ment In  favor  ot  the  plaintiff.  The  defend- 
ant appeals. 

[11  The  first  question  to  be  determined  Is: 
Was  William  Thompson  engaged  In  the  sale 
of  malt  spirituous,  or  vinous  liquors  as  a 
beverage  either  as  a  proprietor  or  agent 
within  the  meaning  of  section  97  It  will  be 
observed  that  by  the  by-laws  no  person  shall 
be  admitted  to  the  funeral  benefit  depart- 
ment who  is  engaged  In  the  manufacture  or 
sale  of  malt  spirituous,  or  vinous  liquors 
as  a  beverage,  either  as  proprietor  or  agent 
R.  P.  Thompson  died  in  Bfarch,  1908.  Wil- 
liam Thompson  qualified  as  his  administra- 
tor on  March  12,  1908.   The  license  under 
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which  the  saloon  was  then  conducted  ex- 
pired on  Apm  30,  1908,  and  this  license 
was  renewed  then  and  annually  thereafter 
on  April  30.  1009,  1910,  and  191L  A  person 
to  whom  another's  estate  is  intrusted  by 
law  may,  in  his  official  capacity,  wind  up 
the  estate,  and  is  allowed  a  reasonable  time 
for  so  doing,  as,  for  instance,  the  assignee 
of  an  insolvent  estate,  the  curator  of  a  de- 
cedent's estate,  and  the  like;  and  a  dis- 
tinction may  be  drawn  between  acts  done  by 
such  a  person  In  his  official  capacity  and 
acts  done  by  him  personally.  If  William 
Thompson  had  only  taken  charge  of  this 
saloon  as  administrator,  and  had  done  noth- 
ing more  than  he  was  authorized  to  do  as 
administrator,  a  dlfTerent  question  would  be 
presented.  But  that  is  not  the  case.  Ttie 
law  conferred  upon  blm  no  authority,  as 
administrator,  to  renew  the  license  annu- 
ally and  to  continue  running  the  saloon. 
The  license  was  not  issned  to  him  as  ad- 
ministrator. The  license  was  in  the  name 
of  William  Thompson,  and  William  Thomp- 
son was,  from  a  legal  standpoint,  the  person 
who  was  running!  the  saloon.  He  was  the 
only  person  who  was  authorized  by  law  to 
conduct  it,  and  was  the  person  who  could  be 
held  responsible  for  Its  proper  conduct.  It 
is  true  he  was  not  the  proprietor  of  the 
saloon,  and  he  was  runniug  it,  not  for  his 
own  benefit,  but  for  the  benefit  of  B.  P. 
Thompson's  estate ;  still  In  so  doing  he  was 
the  agent  of  the  estate,  and  was  engaged 
lu  the  saloon  business  as  the  agent  of  the  es- 
tate. To  hold  that  a  person  who  conducts 
a  saloon,  employs  all  the  help  about  it,  buys 
all  the  supplies  and  pays  for  them.  Is  not 
engaged  in  the  sale  of  spirituous,  vinous, 
and  malt  liquors  as  a  beverage,  simply  be- 
cause he  does  not  stay  In  the  saloon  and 
sell  the  liquors  himself,  would  be  to  Ignore 
the  principle  of  law  that  he  who  does  a 
thing  by  the  hand  of  another  does  It  him- 
self. If  It  had  only  been  Intended  by  the 
by-law  to  exclude  from  membership  the  pro- 
prietors of  saloons,  the  words  "or  agent"  are 
meaningless,  and  as  William  Thompson,  un- 
der the  agreed  facts,  was  engaged  In  the  sale 
of  Intoxicants  as  a  beverage,  acting  as  agent 
for  R.  P.  Thompson's  estate,  he  was  not 
eligible  under  the  by-law  to  be  admitted  to 
the  funeral  benefit  department 

[2]  The  remaining  question  Is:  Is  the  or- 
der estopped  to  make  this  defense  by  reason 
of  the  fact  that  the  local  lodge,  with  full 
knowledge  of  all  tbe  facts,  accepted  from 
Thompson  his  dues  and  assessments?  The 
authorities  on  the  subject  are  by  no  means 
harmonious.  In  28  Qya  188,  189,  the  nile  la 
thns  stated: 

"Tbe  society  may  be  estopped  from  rely- 
ing on  provisions  of  the  contract  or  by-laws 
forming  a  part  of  the  contract  by  the  acts 
or  omissions  of  officers  or  agents  having  au- 
thority to  act  in  regard  to  the  subject-matter 
thereof;  and  those  provisions  may  likewise 
be  waived.  Officers  or  agoits  of  the  society 


have  no  power,  however,  to  waive  the  re- 
quirements of  Its  constitntl(nL  The  society 
may,  by  stipulation  in  its  constitution  or 
by-laws  or  in  the  contract  of  membership, 
limit  the  power  of  Its  officers  and  agents 
with  reference  to  estoppel  and  waiver.  In 
this  event  the  member  and  the  benefldary 
are  charged  with  knowledge  of  the  limitation 
and  are  bound  thereby,  so  that  neither  may 
rely  on  acts  of  officers  or  agents  which  might 
otherwise  create  an  estoppel  or  amount  to 
a  waiver. 

"Inferior  lodges  and  their  officers  and 
agents  are  generally  h^  to  be  the  agents  of 
the  society,  and  hence  they  may,  by  acts  or 
omissions  founding  an  estoppel  or  waiver, 
preclude  the  sodety  from  relying  on  grounds 
of  avoidance  or  forfeiture.  To  create  an  es- 
toppel or  waiver  as  against  the  society,  how- 
ever, they  must  have  acted  as  Its  .Agent, 
and  within  the  scope  of  their  authority  as 
such." 

In  2  Bacon  on  Benefit  Sodetlea  (3d  Ed.) 
S  434,  the  author,  after  a  comparison  of  tbe 
conflicting  decisions  on  the  subject,  thns 
states  his  conclusion:  "Upon  principle  it 
would  seem  that  members  of  a  beneflt  socie- 
ty, being  presumed  to  know  its  laws,  cannot 
excuse  their  failure  to  comply  with  those 
laws  on  the  ground  of  the  omissions  or  acts 
of  other  members,  selected  for  officers,  be- 
cause, as  all  know  the  limitations  of  au- 
thority Imposed  by  such  by-laws  on  the  offi- 
cers, the  members  cannot  be  misled  or  claim 
want  of  knowledge.  It  is  an  elem^tal  rule 
that  where  the  means  of  knowledge  are 
equal  there  can  be  no  estoppel;  nor  can  es- 
toppel exist  without  some  act  of  the  party 
estopped  misleading  the  other  to  ills  disad- 
vantage." 

It  will  be  observed  that  by  the  certificate 
which  Is  the  basis  of  tbe  action  the  Junior 
Order  United  American  Mechanics  agrees  to 
pay  the  local  lodge  the  sum  of  $250  for  the 
legal  dependent  of  William  Thompson,  upon 
the  condition  that  William  Thompson  was 
not  received  to  membership,  nor  retained  as 
a  member,  in  violation  of  the  laws  and  de- 
crees of  the  order.  It  will  also  be  observed 
that  Thompson  was  admitted  to  the  funeral 
benefit  department  upon  application  of  the 
local  lodge,  and  that  in  this  application  the 
lodge  agreed  to  make  no  claim  on  the  order 
for  benefits  upon  tbe  death  of  any  brother 
who  Is  engaged  in  the  liquor  business  con- 
trary to  the  laws  of  the  order,  and  that  no 
benefits  shall  be  paid  where  the  deceased  has 
been  received  to  membership  in  violation  of 
the  laws  of  the  order.  It  will  also  be  ob- 
served that  by  section  9  of  the  by-laws  no 
person  who  is  engaged  in  the  business  of  sell- 
ing liquor  is  eligible  to  membership,  and  If 
he  engages  In  It  this  shall  ipso  facto  forf^ 
all  rights  of  membership,  and  that  the  pay- 
ment of  assessments  or  dues  shall  in  no  man- 
ner affect  such  forfeiture.  These  provisions 
clearly  limit  the  authority  of  the  local  lodga 
As  we  understand  the  quotation  above  made 


Digitized  by 


KyJ  KATIONAIi  COUNdli  TDNIOB 


OBDXB,  U.      H.  T.  THOUFSON  135 


from  29  Gyc,  and  the  rale  as  quoted  from 
Bacon  <m  Benefit  Sodettes,  wbetber  or  not 
tbe  order  1b  affected  by  tbe  oondnct  of  the 
local  lodge  depends  upon  whether  or  not  the 
local  lodge  acted  within  the  apparmt  scope 
of  Its  authority.  Where  tbe  agent  ^»eda 
the  scope  of  his  apparent  antborlty,  and  this 
want  of  anthorlty  Is  known  to  the  person 
dealing  with  falm,  the  principal  Is  not  bound. 
VFe  see  no  naaoa  why  this  rale  should  not 
apply  as  betweoi  an  order  and  the  local 
lodge,  where  by  the  by-laws  of  the  order 
tbe  powers  of  tbe  local  lodge  are  circum- 
scribed, and  tbe  act  which  is  done  is  be- 
yond the  scope  ct  the  authority  conferred 
upon  the  local  lodge  by  the  l^-laws.  It 
seems  to  us  sound  to  require  the  members 
of  a  fraternal  society  to  take  notice  of  the 
laws  of  the  order,  and  when  they  know  the 
local  lodge  Is  exceeding  Its  authority  there 
seems  to  be  no  sufficient  reason  for  holding 
the  order  bound  by  the  acts  of  the  local 
lodge;  for  if  this  Is  permitted  the  m«nberB 
of  the  local  lodge  may,  by  Ignoring  the  rales 
of  the  order,  pursuant  to  an  agreement 
among  themselves,  defeat  the  purposes  for 
which  the  order  was  Intended. 

In  Voelkel  v.  Supreme  Tent,  116  VPls.  202, 
62  N.  W  1104,  the  dues  of  a  member  were 
paid  four  days  after  his  death,  and  after 
It  was  claimed  he  had  committed  suicide. 
The  plaintiff  In  that  case  relied  ui>on  an  es- 
toppel by  reason  of  the  conduct  of  the  sub- 
ordinate tent  The  court  said:  "As  to  tbe 
question  of  receiving  the  money  after  death 
of  Insured,  sections  233  and  234  of  defend- 
ant's rales  provide  that  the  subordinate  tent 
is  tbe  agent  of  its  members  in  collecting  and 
transmitting  dues  and  assessments,  and  that 
the  Supreme  Tent  should  not  be  liable  for 
any  negligence,  or  bound  by  any  illegal  ac- 
tion or  Irr^larlty,  of  such  subordinate  tent. 
Under  the  facts  stated  and  the  rales  noted, 
the  reception  of  the  money  by  the  collector, 
if  irr^lar,  was  an  error  of  the  plalntUTs 
own  agent,  which  she  cannot  now  take  ad- 
vantage of." 

In  DrlscoU  v.  Modem  Brotherhood,  77  Neb. 
282,  109  N.  W.  158,  the  dues  bad  been  as- 
sessed contrary  to  the  laws  of  the  order,  and 
there,  as  here.  It  was  Insisted  that  the  waiv- 
er by  the  local  lodge*  estopped  the  order. 
Holding  that  the  order  was  not  boimd,  tbe 
court  said:  "Tbe  association  Is  a  corpora- 
tion, and  consequently  can  act  only  through 
Its  officers  or  agents.  Such  officers  or  agents 
may  bind  it  while  acting  within  tbe  scope 
of  their  authority,  but  not  beyond.  Tbe  au- 
thority of  each  is  defined  and  limited  by 
the  constitution  of  the  association,  which  is 
a  p&Tt  ot  the  contract  upon  which  the  plain- 
tiff seeks  to  recover.  He  is  therefore  charge- 
able with  notice  of  such  limitations,  and  no 
question  of  ostensible  authority  arises." 

In  Coughlln  r.  Knights  of  Columbus,  79 
Conn.  218,  64  Atl.  223,  tbe  member  did  not 
pi^  his  dues  in  time,  and  tbe  local  lodge  aft- 
erwards acoqptsd  them  according  to  a  custom 


of  its  own,  which  was  contrary  to  the  rules 
of  the  order.  It  was  hdd  that,  although 
tbe  local  lodge  had  long  been  doli^  this,  tbe 
ordOT  was  not  boimd.  The  court  said :  "Tbe 
offlcen  of  tills  drfendant  corporation.  In 
dealing  with  Coughlln  and  other  life  Insur- 
ance members,  were  all  acting  as  8pe<dal 
agents  under  a  special  auUmritr,  the  pre- 
cise limits  of  whlfdi  were  known  to  all  mem- 
bers, and  their  acts  alleged  in  the  reply  were 
In  excess  of  this  antborlty  and  cannot  oper- 
ate to  prevent  the  defendant,  either  by  waiv- 
er or  estoppel,  from  maintaining  Its  def^ise 
to  this  action  as  stated  in  its  answer." 

A  number  of  other  authorities  to  the  same 
^ect  are  cited  In  those  above  cited.  It  is 
trae  there  are  some  cases  holding  to  tbe  con- 
trary ;  but  it  will  be  found  that  in  most  of 
them  the  ded^n  of  the  court  tnraed  upon 
the  authority  ot  tbe  local  lodge  under  the  by- 
laws of  tbe  orda.  Thus  In  Modern  Wood- 
men V.  Breckenridge,  75  ^an.  373,  89  Pac. 
661,  10  K  K.  A.  (N.  S.)  136,  12  Ann.  Cas. 
636.  tbe  local  lodge,  which  had  the  power  to 
discipline  and  expel  a  member,  allowed  bim 
to  remain  a  member  of  the  lodge  with  knowl- 
edge of  bis  bad  habits.  The  order  was  held 
estopped  by  the  conduct  of  the  local  lodge. 
But  there  the  local  lodge  bad  power  to  pass 
on  the  question,  and  its  action  -in  a  matter 
within  its  Jurisdiction  was,  under  the  au- 
thorities above  cited,  binding  on  the  order. 
The  cases  of  Fraternal  Aid  Association  v. 
Powers,  67  Kan.  420,  73  Pac.  65,  Modern 
Woodmen  v.  Colman,  68  Neb.  660,  94  N.  W. 
814,  96  N.  W.  154,  High  Court  I.  O.  v. 
Schweitzer,  171  IlL  325,  49  N.  E.  506,  and 
Order  of  Columbus  v.  Fuqua  (Tex.  Civ.  App.) 
60  S.  W.  1020,  which  are  relied  on  by  appel- 
lee, all  turn  on  the  same  ground.  The  cou- 
fllct  of  authority  on  the  question  Is  more  ap- 
parent than  real,  due  to  general  expressions 
in  some  of  the  opinions  which  have  been  ap- 
plied in  a  few  others. 

In  the  case  at  bar  the  promise  of  the  order 
is  to  pay  the  money  to  the  local  lodge  upon 
a  condition  that  Is  broken,  end  in  tbe  appli- 
cation for  membership'  it  Is  stipulated  that 
no  claim  will  be  made  on  the  order  If  this 
condition  is  broken;  and  It  Is  further  stip- 
ulated in  tbe  by-law  that  the  payment  of  as- 
sessments and  dues  to  tbe  local  lodge  shall 
not  waive  the  forfeiture  if  tbe  member  is  en- 
gaged In  the  saloon  business.  The  language 
Dsed  is  so  plain  as  to  leave  no  room  for  con- 
stractlon.  Tbe  power  of  the  local  lodge  was 
expressly  limited.  The  members  of  one  of 
these  fraternal  societies  are  all  equally  bound 
by  tbe  by-laws  of  the  order ;  and  It  Is  an  ele- 
mentary rule  that  no  one  shall  profit  by  his 
own  wrong.  It  all  the  members  of  a  local 
lodge  should  agree  together  to  disregard  a 
by-law  of  the  order,  this  would  be  a  wrong, 
and  no  one  of  them  can  be  allowed,  as 
against  the  order,  to  profit  by  this  wrong  and 
assert  against  the  order  a  dalm  which  he 
could  not  otherwise  have  asserted.  We 
therefore  conclude  that  on  Oie  agreed  facts 
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there  aboold  be  no  recoTery  on  tile  certlfl' 
cate. 

Judgment  reversed,  and  canse  remanded 
for  further  proceedings  consistent  herewith. 
The  assessments  paid  by  WUUam  Thompson 
on  his  certificate  may  be  recorered. 


JACKSON'S  AI>M'B  T.  ASHEB  GOAL  CO. 
(Court  of  AppealB  of  Kentucky.   May  S,  1913.) 

1.  EXECUTOBS  AND  ADHINIBTUT0B8  (§  24*)— 

Aduinibtration  bt  Public  AoianiaTBA- 

TOB— Jurisdiction  of  Coubt. 

The  county  court  has  no  Jarlsdiction  under 
Ky.  St  S  aiK>&,  authorizing  die  confiding  in  the 
public  administrator  of  the  estate  of  a  decedent 
where,  after  three  months,  no  one  qualified  to 
serve  will  serve,  to  refer  a  decedent  s  estate  to 
the  public  administrator  for  administration  be- 
fore the  expiration  of  three  months  from  dece- 
dent's death,  though  decedent's  widow  within 
that  time  requests  the  court  to  appoint  the  pub- 
lic administrator. 

[Ed.  Note.— For  other  cases,  see  iOxecntors 
and  Administrators,  Cent  Dig.  U  132-140; 
Dec  Dig.  i  24.*] 

2.  COUBTB    (i  00*)— DWJI8IONS— CONntOIJJNa 

Decisions. 

Where  a  statute,  fairly  open  to  two  con- 
structions, eitlMT  of  which  will  can^  out  its 
purpose,  has  been  oonstrued  by  a  decision  of  the 
Court  of  Appeals,  the  decision  should  be  ad- 
hered to,  especially  when  it  has  become  a 
settled  part  of  the  law. 

[Ed.  Mote.— For  other  caae&  see  Conrts,  Cent 
Dig.  li  Bl!Mm,  851;  DecTDig.  i  90.*] 

8.  Pasms  (876*)— INCAPACXTT  or  Pz.AiNTin- 

— SnOIAL  DEUnBBEB. 

The  proper  manner  in  which  to  raise  the 
objection  that  plaintiff  has  not  Iwal  capacity 
to  sue  is  under'  Civ.  Code  Prac.  S  Wi,  by  special 
demnrrer  stating  the  grounds  on  which  the 
demurrer  Is  based. 

[Ed.  Note.— For  otiier  eases,  see  Parties,  Gent 
Dig.  ij  m-m;  Dsc.  Dig.  |  70;*  Pleading, 
Cent  Dig.  1  43tt.] 

4.  Pabties  (§  7e*>^lNCAPA0iTr  or  Pujuiot 

— SPBCUX  DKmTKBBB. 

Where  an  order  appointing  the  public  ad- 
ministrator as  administrator  of  a  decedent's 
estate  was  filed  with  and  as  a  part  of  the 
petition  in  an  action  by  him,  and  tiie  order 
showed  that  the  county  court  did  not  have  ju- 
risdiction to  make  the.  appointment,  the  objec- 
tion that  the  administrator  had  not  l%al  capac- 
ity to  sue  could  be  raised  by  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  18  117-121;  Dec.  Dig.  |  7»;*  Pleading, 
Gent  Dig.  8  48e.] 

Appeal  from  Clrcnit  Conrt,  Bell  County. 

Action  by  Henry  Jackson's  administrator 
against  the  Asher  Coal  Company.  From  a 
judgment  of  dismissal,  ndalntlft  appeals.  Af- 
firmed. 

O'Bear  &  Williams,,  of  Frankfort,  and  Lew- 
la  F.  De  Bosk,  W.  6.  Colson,  and  P.  Herbert 
Spencer,  all  of  Mlddlesboro,  for  appellant 
Sampson  &  Sampson,  of  Mlddlesboro,  for  ap- 
pdlee. 

OARROLL,  J.  Henry  Jackson  died  on 
December  15,  1910,  and  on  February  7,  1911, 
letters  of  administration  on  his  estate  were 
granted  to  John  H.  Hnrst.  public  adminis- 


trator for  Bell  county,  niareafter  Hnrst,  as 
administrator,  brought  this  suit  against  the 
appellee  company  to  recover  damages  for  the 
death  of  bis  Inteetata  In  answer  to  the 
summons  the  defendant,  now  appellee,  ob- 
tained a  rule  against  the  administrator  to 
file  copies  of  the  orders  of  the  B^l  county 
court  showing  his  appointment,  and  in  re- 
sponse to  this  rule  the  administrator  filed 
the  following  orders  of  the  Bell  county  court: 
"Comes  Melinda  Jackson,  widow  of  Henry 
Jackson,  deceased,  and  waives  and  relln- 
qulahes  her  right  and  preference  to  qualify 
as  administratrix  of  her  said  deceased  hus- 
band's estate,  and  moves  the  court  that  the 
administration  of  said  estate  of  Henry  Jack- 
son, deceased,  be  referred  to  John  H.  Burst, 
public  administrator  and  guardian  for  Bell 
cotinty,  tor  administration,  and  the  court,  be- 
ing advised,  refers  the  said  administration 
of  ^ald  estate  of  Henry  Jackson,  deceased,  to 
the  said  John  H.  Hurst,  public  administra- 
tor and  guardian  for  Bell  county,  Kentncky." 
When  this  order  was  filed,  the  defendant  en- 
tered a  demurrer  to  the  petition,  which  waa 
sustained;  and,  the  plaintiff  declining  to 
plead  farther,  his  petition  was  dismissed, 
and  he  Is  here  on  appeal. 

[1]  Two  questions  are  presented  by  the 
record:  (1)  Was  the  order  of  the  county  conrt 
referring  the  estate  to  Hurst  as  public  ad- 
ministrator void;  and  (2)  if  so,  could  the 
question  be  raised  by  a  demurrer?  Of  course, 
if  Hnrst  was  not  administrator  of  Ja(&son, 
he  had  no  authority  to  Institute  or  maintain 
the  action,  as  his  right  to  sue  depended  en- 
tirely on  the  fact  that  he  was  the  adminis- 
trator, and  whether  or  not  he  was  admin- 
istrator dei>^ded  entirely  upon  the  juris- 
diction of  the  Bell  county  court  to  appoint 
hi"*.  We  had  the  Identical  qnestlon  here 
presented  before  us  In  Underwood  v.  Under' 
wood.  111  Ky.  966,  66  S.  W.  130,  23  Ky.  Law 
Rep.  1287.  In  that  case  the  jurisdiction  of 
the  county  court  to  place  the  estate  of  a  de- 
ceased person  in  the  hands  of  a  public  ad- 
ministrator, under  section  3905  of  the  Ken- 
tucky Statutes,  before  the  expiration  of  three 
months  from  the  death  of  the  decedent  ad- 
ministered on,  was  directly  drawn  In  ques- 
tion, and  the  court  said:  "We  are  of  the 
opinion  that  the  county  courts  ere  without 
jurisdiction  to  place  estates  in  the  hands  of 
public  administrators,  except  under  the  cir- 
cumstances provided  in  section  3905.  It  la 
a  jurisdictional  fact  to  be  shown  that  the 
decedent  has  been  dead  more  than  three 
months,  and  that  no  one  else  has  applied  for 
letters  of  administration.  If  the  county 
court  can  place  the  estate  of  a  deceased  per- 
son In  the  hands  of  the  public  administrator 
under  the  drcumstances  In  this  case,  then  In 
every  case  the  county  conrt  can,  without  con- 
sulting the  distributees,  kinsmen,  or  credi- 
tors of  the  estate,  place  the  estate  In  the 
hands  of  the  public  administrator  immediate- 
ly uprai  the  death  of  the  deceased,  thus  en* 
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tailing  In  some  Instances  great  expense  and 
Ion  to  the  estate."  Aj»in,  In  Yonng's  Adm'r 

LonlBvUIe  &  NashTilld  B.  B.  Co..  121  Ky. 
483,  89  S.  W.  476.  28  Ey.  Law  Bep.  461.  the 
court  said:  "The  public  administrator  is  an 
facial  of  the  county,  and  he  executes  one 
bond  tor  the  faithful  discharge  of  hla  duties, 
which  1b  to  secure  all  estates  referred  to  him 
under  the  statutes.  He  has  no  power  to  re- 
ceive and  the  court  has  no  power  to  refer 
estates  to  him  for  settlement  except  in  ac- 
cordance with  the  prorialons  of  section  3905 
of  the  statutes."  The  correctness  of  the  con- 
clttsiou  reached  by  the  court  in  Underwood 
T.  Underwood  Is  vigorously  assailed  by  coun- 
sel for  appellant,  but,  whatever  the  opinion 
of  the  court  as  now  constituted  might  be  if 
the  question  were  an  open  on^  we  are  not 
disposed  to  overrule  this  case. 

[2]  When  a  statute  Is  fairly  open  to  two 
constructions,  tither  one  of  wfaidi  will  carry 
out  Its  purpose,  and  this  court,  upon  full  con- 
flideration,  adopts  one  of  these  constructtons, 
It  should  be  adhered  to.  especially  when,  as 
In  this  instance,  It  has  become  a  settled  part 
<Mr  the  law.  The  Underwood  Case  has  been 
referred  to  in  the  o[^ons  of  this  court  a 
niunber  of  times,  but  has  never  been  ^ther 
crltldeed  or  questioned,  although  a  differ- 
ent constmction  has  been  placed  on  section 
3807  of  the  Kentudcy  Statutes,  which  Is 
Quite  similar  to  section  3905.  In  Phillips 
T.  Hundley,  135  Ey.  260,  122  S.  W.  147,  In 
pointing  out  the  distinction  in  the  rulings 
of  this  court  in  the  c<mstmcUon  of  sections 
3906  and  8807,  we  said:  "In  Underwood  v. 
Underwood,  lU  Ey.  966  [66  S.  W.  130.  23 
Ky.  Law  Bcp.  12S71,  the  court  held  that  the 
appointment  of  a  public  administrator  be- 
fore the  expiration  of  three  months  after 
the  death  of  a  decedent  was  void,  holding 
tltat  under  section  S906  of  the  Kentucky 
Statutes  the  court  had  no  jurisdiction  to 
make  the  appointment  until  the  three  months 
bad  exidred;  but  this  rule  has  never  been 
applied  to  the  apimlntment  of  administrators 
under  sections  3896  and  8897  (BusseU's  St 
0  8010.  3020)  of  the  Kentucky  Statutes;  and 
the  appointment  of  an  administrator  with 
the  will  annexed  is,  as  provided  in  section 
3891  of  the  Kentncfe?  Statutes  (Bussell's  St 
f  S037),  r^ulated  by  these  sections.  On 
tbe  contrary,  we  held  in  Bnckner  v.  L.  ft  N. 
B.  R  Co.,  120  Ky.  600  [87  S.  W.  777,  27 
Ky.  Law  Rep.  1000],  Young's  Adm'r  v.  L.  ft 
N.  B.  B.  Co.,  121  Ey.  483  [80  S.  W.  476,  28 
Ky.  Law  Bep.  461],  Spayd  v.  Brown,  102  S. 
W.  823  [31  Ky.  Law  Bep.  438],  Cunningham 
T.  Clay,  112  a.  WL  862,  and  HcFarland  v. 
I*  ft  N.  B.  a  Co.  [130  Ky.  172],  113  S.  W. 
82,  that  the  appointment  of  an  admlnistra- 
Ua,  not  of  kin  to  the  deceased,  befrae  the. 
second  oonnlr  court  di^  after  the  death  of 
tlie  intestate,  was  erroneous,  but  not  void." 

It  Is  suggested  In  argument  for  appellant 
tlia^  as  the  widow  of  Jackson  was  entitled 
under  the  statute  to  qualify  as  administra- 
trix, she  bad  the  right  upon  declining  tUb 
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trust  to  nominate  a  person  to  act,  and,  hav- 
ing done  this,  a  substantial  disttnctLon  ex- 
ists betwem  the  facts  of  this  case  and  the 
facts  in  the  Underwood  Case,  and  therefore 
the  Underwood  Case  should  not  be  treated  as 
controlling.  But  we  cannot  see  onr  way 
clear  to  agree  with  the  reasoning  or  conclu- 
sion reached  by  counseL  The  question  is 
simply  one  of  power  or  Jurisdiction  in  the 
county  court  to  make  the  appointment,  and 
so  it  necessarily  follows  that,  if  the  county 
court  had  no  Jurisdiction  to  put  the  estate 
in  the  hands  of  a  public  administrator  when 
it  undertook  to  do  so,  the  mere  fact  that  a 
person  entitled  to  qualify  requested  that  It 
be  done  could  not  extend  the  jurisdiction  of 
the  court,  or  give  it  a  power  withheld  by  the 
statute.  As  the  Bell  county  court  had  no  Ju- 
risdiction to  place  the  estate  of  Jackson  in 
the  hands  of  the  public  administrator,  the 
order  appointing  him  was  void,  and,  being 
void,  he  had  no  right  to  either  institute  or 
prosecute  this  suit  Could  the  validity  of  his 
appointment  be  drawn  In  question  by  a  de- 
murrer to  the  i>etition?  The  record  shows 
that  two  demurrers  were  filed  to  the  peti- 
tion. One  appears  on  Its  fAce  to  be  a  gen- 
eral demurrer;  the  other  1b  simply  a  "de- 
murrer to  the  petition  herein,"  and  the  Judg- 
ment of  the  court  on  the  demurrer  does  not 
disclose  whether  it  was  rested  on  the  ground 
that  the  objection  to  the  petition  was  based 
on  a  general  or  a  special  demurrer.  It  mere- 
ly recites  that  "this  cause  being  submitted 
and  heard  on  the  demurrer  to  the  petition 
her^,  and  the  court,  being  fully  advised 
thereon,  sustains  said  demurrer." 

[3]  Accurately  speaking,  the  proper  man- 
ner in  which  to  raise  the  objection  that  the 
plaintlfr  has  not  legal  capacity  to  sue  is  by  a 
s[}eclal  demurrer  stating  the  grounds  on 
which  the  demurrer  Is  based.  Civil  Code,  % 
92 ;  Louisville  ft  Nashville  B.  B.  Co.  v.  Bem- 
don,  126  Ey.  589,  104  S.  W.  732.  31  Ky.  Law 
Bep.  1069.  But,  passing  the  point  tliat  the 
demurrer  did  not  conform  to  the  Code  ferm 
as  not  material,  we  will  treat  the  demurrer 
as  special,  and,  thus  looking  at  It,  we  think 
the  objection  to  the  petition  could  be  raised 
by  such  a  denmrrer. 

[4]  It  was  pointed  out  in  Paslick  v.  Shay, 
148  Ky.  642,  147  S.  W.  869,  that  the  county 
court  in  the  appointment  of  administrators 
is  a  court  of  general  and  exdurtve  jurisdic- 
tion, and  It  will  be  presnmed  to  have  had 
jurisdiction  to  make  the  order  of  ajq^oint- 
ment  until  the  contrary  appears,  and,  if  an 
attack  is  made  upon  the  order  of  appoint- 
ment, it  must  be  affirmatively  shown  that  the 
jurisdiction  did  not  exist.  In  this  case  the 
order  referring  the  estate  to  Hunt  as  public 
administrator  filed  with  the  petition  as  an 
essential  part  of  it  shows  that  the  court  did 
not  have  jurisdiction  to  make  tbe  aro<dnt- 
ment  This  being  so,  it  would  be  Idle  to  hold 
that  it  was  necessary  that  the  want  of  juria- 
diction  slionld  be  shown  by  a  Reading  whl«h 
conld  not  set  oat  nune  folly  ox  accurately 
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the  facts  tlmn  did  the  petlUou  and  exhIUts 
filed  therewith. 

The  Judgment  oC  the  lower  coort  is  af- 
firmed. 


WADB  et  aL  v.  WADE  et  aL 
(Court  of  AppealB  of  Kentucky.   Kay  7,  1918.) 

1.  DowKE  (S  4ti<)— Bab— 8ALB  fob  Ditibioh. 

Under  Civ.  (Jode  Prac.  {  4U5,  aa  amended 
by  Acts  llXKf,  c.  18,  proridiog  that  a  woman 
haTing  a  dower  right  in  hind  soaght  to  be  sold 
for  dmsion  of  the  proceeds  ahall  be  made  a 
party,  and  that  compensation  shall  be  made  to 
her  ont  of  the  proceeds,  the  coart  may  order  a 
sale  for  a  division  of  the  proceeds  with  or  with- 
out the  consent  of  a  woman  having  a  vested  or 
contingent  right  of  dowen  and  a  judgment  pro- 
viding that  the  value  of  her  contingent  nght 
of  dower  shall  be  secured  to  her  out  of  the  share 
going  to  ber  hnsband  by  a  lien  on  the  land  un- 
til she  attaiOB  foil  age,  when  it  shall  be  paid  to 
her,  divests  her  of  her  contingent  right 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent 
Dig.  H  »2,  145-163 ;  Dec.  Dig.  i  40.*] 

2.  DOWIB  ({  96*)— AWABD  OF  MOWXT— Paeti- 

TioN— Sai;e  fob  DmsiOET. 

Civ.  Code  Prac  S  495,  requiring  tiie  conrt 
to  provide  for  a  widow  a  reasonable  compensa' 
tion  out  of  the  pioceeda  of  a  sale  for  division, 
authorizes  the  chanc^or  to  compensate  the 
widow  for  her  dower,  instead  of  allotting  to  her 
dower;  and  where  the  conrt  orders  a  sale  of 
real  estate  because  of  its  indivisibility,  the  al- 
lowance to  the  widow  of  a  lump  sum  aa  com- 
pensation ftw  her  dower  la  not  an  abuae  of  dis- 
czetion. 

[hid.  Note.— For  other  cases,  see  Dower,  Gent 
Dig.  I  340;  De&  Dig.  «  96.*} 
8.  Infants  (8  78*)— Pabtees— Quabdian  Ad 

Litem. 

Where,  in  a  suit  for  a  sale  of  real  estate 
for  division  of  the  ^ffoceeds,  the  petition  did 
not  allege  that  infant  defendants  had  no  statu- 
tory guardian,  and  the  court  appointed  a  guard- 
ian ad  litem  for  two  infant  defeudants,  but  did 
not  appoint  a  guardian  ad  litem  for  a  third 
in&nt  defendant  over  14  years  old,  served  by 
a  delivery  of  a  copy  of  the  summons  on  her, 
the  court  was  without  authority  to  sell  her  in- 
terest, end  the  mere  fact  that  the  guardian  ad 
litem  attempted  to  answer  for  her  was  without 
effect 

[Ed.  Notfc— For  other  cases,  see  Infants.  Cent 
Dig.  8S  196-207,  209;  Dec.  Dig.  f  78.*} 

Appeal  from  Glrcnit  Court,  Franklin 
Ck>ant7. 

Action  by  Robert  L.  ^ade  and  others 
against  llattle  Wade  and  others,  for  the 
sale  of  real  estate  for  a  division  of  the  pro- 
ceeds. From  a  judgment  confirming  a  sale, 
defendants  appeaL  Beversed. 

Paul  G.  aaines,  of  Frankfort,  for  ai^- 
lanta  Jas.  H.  PolsgroT^  of  Frankfort;  for 
appellees. 

BflLLEB,  J.  Preston  Wade,  a  resident  of 
Franklin  coun^,  tiled  intestate  in  1908,  and 
left  Btirvivins  him  his  vrldow,  Kate,  and  their 
children,  Robert  Ix  Wade,  Mattle  Wade, 
Walter  Wade,  Settle  M.  Wade,  and  HatUe 
M.  Wade.  He  left  a  farm  of  217  aCTes,  near 
Benson,  in  Franklin  connty.  The  widow  baa 
since  married  Leonard  Moore  On  February 


6,  1912.  Robert  L.  Wade,  the  adnlt  son,  and 
his  mother,  Kate  Koor^  and  her  husband, 
Leonard  Moore,  brought  this  action  against 
the  four  infiiDts  and  Battle  Wade,  the  in- 
fant wife  of  Robert  L.  Wade,  for  a  sale  of 
the  farm  and  a  division  of  the  proceeds,  npoa 
the  ground  that  said  farm  could  not  be  di- 
vided without  matnlally  impairing  the  value 
of  the  respective  interests  ther^n.  Mattle 
Wade  is  17  years  of  age,  Walt^  is  13,  Bettie 
Is  7,  and  Hattie  M.  is  4  years  of  age.  Hat* 
tie  Wade,  the  vrife  of  Robert  L.  Wade,  is 
18  years  of  age  Proof  having  been  tak^  as 
to  the  ownership  and  Indlvislbillt?  of  the 
form,  It  was  sold  to  Mrs.  Moore  for  $6,100; 
and,  the  sale  having  bera  confirmed,  tlw  In- 
fant defendants,  by  their  guardian  ad  litem, 
prosecute  this  a^ieal. 

[1]  1.  It  Is  suggested  as  a  reversible  error 
that  the  contingent  rls^t  of  dower  of  Battle 
Wade,  the  infant  wife  of  Robort  li.  Wade, 
was  not  divested,  because  she  did  not  con- 
sent, dther  upon  privy  examination  or  oth^- 
n'Ise,  to  the  sale,  as  is  required  by  section 
495  of  the  Code  It  Is  true,  section  495, 
supra,  as  originally  drawn,  required  the 
vrlfe's  consmt  to  the  sale,  upon  her  privy 
esiminatlon  having  been  taken,  in  order  to 
divest  her  of  her  contingent  right  of  dower, 
and  that  a  reasonable  compensation  should 
be  made  to  her  out  of  the  proceeds  of  sale ; 
but,  under  the  act  of  1902  (Acts  1902,  e.  18), 
which  amended  section  495,  supra,  the  court 
may,  with  or  without  her  consent,  order  a 
sale  of  land  free  from  a  married  woman's 
vested  or  contingent  right  of  dower  in  land 
sold  under  section  490,  as  was  dime  here. 
Said  amendment  further  provides  that  a  rea- 
sonable compensation  shall  be  made  to  ber 
out  of  the  proceeds  of  aale^  or  ttat  she  sball 
have  the  same  right  in  property  pardiased 
with  the  proceeds  as  she  bad  In  tike  iHn^rty 
sold.  In  this  case  the  jndgm^it  expressly 
provides  that  the  valne  of  HatUe  Wade's  con- 
tiugent  right  Of  dower  Is  secured  to  her  out 
of  the  share  going  to  her  husband,  Robert  U. 
Wade,  by  a  lien  on  the  land,  until  she  be- 
comes 21  years  of  age,  when  it  shall  be  paid 
to  her.  This  was  all  the  law  required  to  di- 
vest her  of  her  contingent  right  of  dower. 
Finney  t.  Finney,  144  Ky.  120,  138  S.  W- 
257. 

[2]  2.  Furthermore ,  the  judgment  of  the 
chancellor,  ascertaining  and  fixing  the  valae 
of  the  widow's  dower,  was  a  compliance  with 
that  provision  of  section  496  of  the  Code 
which  requires  the  court  to  provide  for  the 
widow  a  r«isonable  compoisatlon  out  of  the 
proceeds  of  the  sale  In  speaking  of  this  stat- 
ute in  McClain  v.  McClaln.  162  Ey.  208,  163 
S.  W.  286,  we  said:  "The  meaning  of  the 
statute  is  to  vest  a  sound  discretion  in  the 
chancellor,  and  to  authorize  him  to  adjudge 
her  compensation  tax  her  dower.  Instead  of 
aUottiing  to  her  dower.  The  discretion  of  the 
chanctilor  ia  to  be  ex^dsed  in  view  of  all 
the  facts  of  the  case,  so  as  to  beet  protect  the 
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interests  of  all  fhe  pardee.  The  widow  may 
not  demand  a  sale  of  tbe  property.  >o  that 
she  may  obtain  a  certain  som  absolute  in 
Ilea  of  dower;  but  where  for  other  reasons 
tbe  pnqTerty  is  sold,  and  she  i»refers  to  take 
a  lamp  aum  absolutely,  the  <diancdlor  in  his 
discretion  may  so  adjodse."  In  the  case  at 
bar  the  property  waa  sold  because  of  Ita  In- 
diTidblllty,  and  in  allowing  Qua  widow  a 
lump  som  as  cfHup^satlon  for  her  dower  the 
diaacellor  did  not  abuse  his  discretion. 

13]  8.  There  Is  no  auction,  howeror,  in 
the  petition,  tliat  the  Inflints  have  no  statu- 
tory guardian;  and  while  the  clerk's  order, 
Indorsed  njfoa  the  petition,  shows  that  l^ul 
O.  Gaines,  a  regular  practicing  attorney  of 
the  court,  was  appointed  guardian  ad  litem 
for  tbe  intant  defendants,  Walter,  Battle  K., 
and  Bettie  M.  Wade,  It  la  nowhere  shown 
tliat  any  one  was  ever  ai^lnted  guardian  ad 
litem  for  the  Infant  defendant  Mattle  Wade. 
The  order  made  by  the  <^erlc  upon  the  peti- 
tion on  March  8,  1912,  the  day  it  was  filed, 
properly  related  to  the  infants  under  14  years 
of  age,  and  was  made  for  the  purpose  of  hav- 
ing sunumms  served  upon  them,  as  Is  reciulr- 
ed  by  section  52  of  the  Civil  Code.  The 
summons  was  served  upon  Mattle  Wade,  she 
being  OT»  14  years  of  ag^  by  deUvering  a 
«^y  to  her  on  March  16,  1912;  but  no 
guardian  ad  litem  was  ever  appointed  for 
her.  She  was  not  therefore,  before  the  court, 
and  the  court  was  not  authorized  to  sell  her 
interest  The  fact  that  Paul  O.  Gaines,  who 
WHS  the  guardian  ad  litem  for  the  other  In- 
fant defendants,  attempted  to  answer  for  Mat- 
tie  Wade,  cannot  affect  the  case,  since  be  had 
never  been  appointed  guardian  ad 'litem  for 
her,  and  his  act  in  attempting  to  answer  for 
hex  was  unauthorized. 

For  the  error  indicated,  the  Jndgmmit  is 
reversed,  with  directions  to  the  circuit  court 
to  set  aside  the  sale. 


FBBI4A.GB)  et  aL  V.  SDPROBfS  TBIBB  OF 
BVN  HUB. 

(Court  of  Appeals  of  Eentneky.  Hay  1913.) 

1.  IireuuffOB  (I  718*)— M-uTUAi.  BKiranr  In- 

BtmANCB  —  OONXaAOT  —  OONSTlTtinOW  AND 

Bt-Laws. 

Ky.  St  1803,  i  079,  provides  that  aU  poU- 
dfls  or  eertlficates  referring  to  the  coastitatlon 
or  by-laws,  either  as  fonnuif  part  of  the  con- 
tract between  the  parties,  or  navlDg  any  bear- 
iug  thereon,  shall  contain  or  hare  attached  the 
part  of  the  eonstltation,  by-lawi,  etc,  referred 
to,  and  that  unless  so  attached  no  constitution, 
by-laws,  etc.,  shall  be  received  In  evidence  in 
any  controversy  between  the  parties  to  or  in- 
terested In  snch  certificats,  and  shall  not  be  con- 
sidered a  part  of  the  contract,  and  sections  670, 
tSTl,  678,  while  exempting  the  proceeds  of  a 
policy  from  the  debts  of  the  Insured,  do  not 
prevent  him  from  disposing  of  the  proceeds  by 
will,  where  the  certificate  Is  payable  to  his 
personal  representative.  Insared,  holding  a  cer- 
tificate not  containing  the  constitution  and  by- 
laws of  the  wder,  one  of  the  proviidons  ot  which 
was  that  the  personal  representative  of  a  mem- 


ber shoold  hold  the  fimd  In  trust  for  the  fami- 
lies, blood  relatives,  eta,  of  the  member,  made 
bis  personal  representatlTe  his  beneficiary,  and 
by  will  devised  the  proceeds,  subject  to  the 
payment  of  his  debts,  to  the  executor.  Held,  In 
a  contest  between  the  sisters  of  Insored,  bis 
nearest  relatives,  and  the  executor  for  the  mon- 
ey which  the  insurer  had  paid  into  coart,  that 
the  statute  was  more  than  a  rule  of  evidmce, 
and  that  the  provision  as  to  the  trust  for  Uood 
relatives  was  no  part  of  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Jnsuranee, 
Cent  Dig.  {  1854 ;  Dec.  Dig.  I  718.*] 

2.  iNSnaANCE  (S  718*)— FBAIBBNAIi  BBNEFTT 

Societies— STATUTES. 

Act  March  24,  1906  (Laws  1906,  c  141), 
amending  Ey.  St  190»,  |  679,  regatrlog  the 
conatitntloo  or  by-laws  referred  to  in  a  certifi- 
cate to  be  contained  in  or  attached  thereto,  so 
as  to  make  it  inapplicable  to  fraternal  benefit 
societies,  was  not  intended  to  modify  existing 
contracts  of  insurance. 

[Ud.  Note.— For  other  cases,  see  Iifsorance, 
Cent  Dig.  1 1854;  Dec.  Die- 1  T1&*] 
».  Statutes  (6  283*)— Cowsteuction— Retbo- 

ACTiTB  Operation. 

Legidatlon  is  always  held  to  be  prospective 
rather  than  retrospective. 

[Ed.  Note.— For  otbee  cases,  see  Statutes, 
Cent  Dig.  I  844 :  Dec  Dig.  |  iJtJ3.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Oonuncm  Law,  and  Dqulty  Divi- 
slou. 

Action  by  Tony  O^ger,  as  executor  at 
Louis  Smidt,  deceased,  against  the  Supreme 
Tribe  of  Ben  Hur,  which  Interpleaded  Jose- 
phine Ferlage  and  Philomena  Clere,  and  paid 
the  fund  into  court  Judgment  for  plaintlfl, 
and  Josephine  Ferlage  and  Philomena  Clere 
appeal.  Affirmed. 

Horace  W.  Boot  of  Newport  and  B.  F. 
Grazlani,  of  Covington,  for  appellants.  Hall 
&  Adams,  of  Covington,  for  appellee. 

HOBSON,  C.  J.  [1]  The  Supreme  Tribe  of 
Ben  Hur  la  a  fraternal  organization  incor- 
porated under  the  laws  of  Indiana.  It  main- 
tains local  lodges,  and  its  members  pay  as- 
B^ments,  in  consideration  of  which  their 
lives  are  insured.  Louis  Smidt  was  a  mem- 
ber of  Esther  Court  No.  63,  the  local  lodge 
at  Brlanger,  Ey.  In  the  year  1905  he  took 
out  a  certificate  Insuring  lils  life  in  the  sum 
of  $1,000,  maldng  his  personal  representative 
his  benefldary.  He  died  in  December,  1910, 
a  resident  of  Eenton  county,  leaving  a  will 
by  which  he  devised  tbe  life  Insurance,  sub- 
ject to  tbe  payment  of  his  debts,  to  Tony  Qeig- 
er  and  Bllzabeth  Geiger;  Tony  Geiger  beii^ 
named  as  executor  of  tbe  wllL  He  left  sur- 
viving him  two  sisters,  Josephine  Ferlage 
and  Plillomena  Clere,  who  were  his  nearest 
relatives.  By  the  constitution  and  by-laws 
of  the  order  the  personal  representative  of  a 
member  holds  the  benefit  fund  in  trust  for 
the  "families,  heirs,  blood  relatives,  affianced 
husband  or  affianced  wife  or  persons  depend- 
ent upon  a  member."  The  two  sisters  set  up 
a  claim  to  the  insurance  money;  the  Tribe 
of  Ben  Bur  paid  the  mon^  into  court  The 
case  being  beard  am  between  the  executor 
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and  tbe  two  stateri,  jndgmeat  was  ottered 
In  &Tor  of  tlie  executor.  -The  daten  appeal. 

LodIei  Smidt,  at  the  time  of  his  death,  was 
Indebted  to  Elizabeth  Geiger  in  the  earn  of 
$600  for  board  and  nursing  furnished  htm  by 
her  during  ttie  year  1910.  He  also  owed  a 
doctor's  bill  of  175,  and  his  foneral  eqjtens- 
es  anunmted  to  1176.  The  debts  were 
to  be  paid  ont  of  tbe  Insnrance  nKmey  un- 
der the  will,  and  the  remainder  divided  be- 
tween Mrs.  Geiger  and  her  husband.  The 
insurance  contract  was  made  at  Erlanger, 
K7.,  and  was  a  Kentntdcy  contract  The  con- 
stttatlon  and  by-laws  of  the  mdsx  are  not 
contained  In  or  attached  to  the  cwtiflcate. 
Section  679^  Ey.  St  1803,  proTldee:  "AU 
policies  or  certificates  hereafter  issued  to 
persons  within  the  commonwealth  by  cwpo- 
ratlona'  transacting  bualneas  therein  under 
this  law,  whidi  policies  or  certlflcates  con- 
tain any  refersioe  to  the  application  of  the 
insured,  or  the  oonstltntlan,  by-laws  or  other 
roles  of  the  corporation,  either  as  forming 
part  of  the  policy  or  contract  between  the 
parties  thereto  or  harlng  any  beuing  on  said 
contract,  shall  contain  or  have  attached  to 
said  policy  or  oerUflcate  a  correct  copy  of 
the  application  as  signed  by  the  applicant 
and  the  portion  of  the  constltatlon,  by-laws 
or  other  rules  referred  to;  and  unless  so  at- 
tached and  accompanying  ttie  policy,  no  such 
ai^Ilcatlon,  constitution,  by-laws  or  other 
rules  shall  be  received  as  evidence  In  any 
controversy  between  the  parties  to  or  Inter- 
ested in  said  policy  or  certiflcate,  and  shall 
not  be  considered  a  part  of  the  policy  or  of 
the  contract  between  such  parties." 

It  is  InslBted  for  appellants  that  this  sec- 
tion only  applies  in  a  contest  between  the  In- 
sure and  the  Insured,  and  that  it  has  no  ai>- 
plication  her^  as  the  Insurer  has  paid  the 
money  Into  court,  and  the  contest  is  be- 
tween the  parties  claiming  the  fund.  But  it 
will  be  observed  that  unless  attached  to  the 
policy  and  accompanying  It  no  applicatton, 
constitution,  by-laws,  or  other  rules  shall  be 
recelTed  as  evidence  In  any  controversy  be- 
tween the  parties  to  or  Interested  in  tbe 
policy,  and  shall  not  be  considered  a  part  of 
the  policy  or  of  the  contract  between  such 
parties.  The  statute  by  Its  terms  applies, 
not  only  to  the  parties  to  the  contract  hut 
to  all  parties  Interested  In  the  policy  or  cer- 
tificate. The  statute  Is  more  than  a  rule  of 
evidence.  In  American  Guild  v.  Wyatt  125 
Ky.  44,  100  S.  W.  266,  30  Ky.  Law  Rep.  682, 
referring  to  the  statute,  we  said:  "This  is 
to  provide  more  than  a  rule  of  evidence.  It 
Is  a  provision  as  to  what  ehall  be  the  con- 
tract between  the  parties." 

It  Is  also  insisted  that  If  section  670,  Ky. 
St,  applies,  yet  by  sectlonB  670,  671,  and  678, 
Ky.  St,  the  ivoceeds  of  such  a  policy  are 
not  assets  of  the  decedent's  estate.  But 
while  these  sections  exempt  the  proceeds  of 
such  a  policy  from  the  debts  of  the  insured, 


then  la  notUng  In  ttiem  to  ^erent  flu  In- 
sured from  dlspofllng  ot  tbB  proceeds  1^  will, 
where  tbe  jeerOficate  1b  payable  to  hia  per- 
sonal rqtresentatlva;.  Oonnael'  rely  on  Grand 
Lodge  V.  Denser,  129  Ky.  202. 110  S.  W.  882, 
3S  Ky.  Law  Bep.  648.  Bnt  It  will  be  obserr. 
ed  that  the  policy  in  that  case  was  Issued  In 
July,  189a  Section  079,  Ky.  St,  wasadbpted 
In  1898,  and  Its  terms  <mly  applies  to 
policies  thereafter  issued.  Hahn  t.  Sapr«ne 
Lodge,  136  Ky.  829,  m  8.  W.  288^  and  Orem 
y.  Green,  147  Ky.  608,  144  &  W.  1078,  89 
L.  R.  A.  (N.  8.)  870,  are  also  relied  on,  but 
the  question  presented  tun  was  not  involved 
In  titber  of  those  cases. 

[1,  S]  By  the  act  of  March  24,  1906  (Laws 
1906,  c.  141),  aecHoik  679,  Ky.  St,  ms  amend- 
ed so  as  to  make  It  inapplicable  to  fraternal 
aodeOes  sndi  as  the  Tribe  of  Ben  Hnr ;  bat 
the  certiflcate  In  this  case,  having  been  is- 
sued in  the  year  U06,  mnst  be  governed  by 
tlie  law  tiiat  was  In  force  when  It  was  la- 
sued.  By  that  law,  when  this  certiflcate  was 
Issued,  the  insurance  was  payable  to  the 
posonal  rqnresentatlTe  of  the  Insured;  tlie 
certiflcate  expressed  the  whole  contract  and 
the  by-lawa  and  constitntlon  of  the  order, 
not  bdng  contained  In  or  attached  to  the 
certificate,  were  no  part  of  tbe  contract  The 
rights  the  insured  then  to(A  tren  not  af- 
fected by  the  snbsequoit  act  of  the  Legis- 
lature; for  it  waa  manUjastly  not  the  par- 
pose  of  the  LegislatDre  to  modify  existing 
contracts  of  Insurance.  Legislation  Is  al- 
ways held  to  be  prospective  rather  than  re- 
tro^iectlve;  there  la  nothing  in  the  act  to 
give  it  a  retrospective  effect  Hess  v.  Segen- 
felter,  127  Ky.  848,  106  a  W.  476,  82  Ky. 
Law  Bep.  226, 14  B.  A.  (N.  &)  1172,  128 
Am.  St  Bep.  848. 

It  is  true  there  are  a  mtinber  of  cases 
decided  by  this  court  In  which  it  was  held 
that  tbe  by-laws  and  constttntion  of  tiie  or- 
der were  to  be  read  as  part  of  flu  certiflcate; 
but  these  dedstons  were  rendered  on  certlfl- 
catee  Issued  either  before  section  679,  Ky.  St^ 
was  adopted,  or  after  It  was  made  Inapidica- 
ble  to  fraternal  sodetiea; 

Judgment  affirmed. 


DIKIB  rnUD  INS.  00.  V.  WALLAOB. 
(Oourt  of  Appeals  of  Kwtaeky.  ICay  9,  191S.) 

1.  TaiAL  (I  252*)  —  iNSTBUOnONS  —  AFFUCA- 

BiLrrr  to  Isscna. 

Where  the  undUpated  evidence  in  an  ac- 
tion on  a  fire  policy  showed  that  plaintiff  did 
not  have  title  to  the  hooae  described  therein 
and  tbat  such  house  was  never  burned,  an  in- 
struction Bubmittine  the  question  of  plaintiff's 
title  to  the  honae  described  in  the  policy  was 
erroneoaa 

[Ed.  Note.— For  other  casM,  see  Trial,  Cent 
Dig.  18  60&,  090-612 ;  Dec  Dig.  S  252.*] 

2.  Tbial  (g  252*)  —  IiTBrrBuonoRs  —  Appuoa.- 
Bzurr  TO  Facts. 

Where  the  undisputed  evidence  in  an  ac- 
tion on  a  policy  showed  that  the  house  describ- 
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«d  in  tbe  poMcy  was  not  the  hodae  which  burn* 
ed,  an  instracaoB  Mramlnc  Uiat  it  ww  On  one 
that  burned  was  erroneona. 

■  [Bid.  Note.— For  other  caaes,  see  Trial.  Cent 
Die  fi  006^  DWMOS;  De&  Dig.  I  202.*} 

s.  insnuHOi  <|  180*)— Bmoorzau  or  Oon> 

TRACT— "AGKUEUBn." 

Where  the  minds  of  an  owner  and  tbe  in- 
■arer's  agent  never  met  since  the  owner  applied 
for  insDnnce  upon  a  hooae  on  the  north  side 
railroad,  while  the  agent  examined  and 
inaaied  a  house  on  the  sontb  dde,  there  was  no 
•"agreemenf*  which  Is  the  etpression  by  two  or 
more  persons  of  a  common  intention  to  affect 
their  legal  rdatioas  in  and  consists  of  their  being 
ol  the  same  mind  and  iutoition  aa  to  the  nat- 
ter agreed  npon,  so  tiiat  an  essmtial  element  itf 
the  contract  was  wanting,  and  there  was  no 
contract  or  Uabilit7< 

lESi.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  196-202 ;  Dec.  Dig.  i  1»0.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  282-284.] 

4.  iNSUUnCE  (I  198*) -IHTALIDITT  01  GOK- 
TaACT— RSCOVKST  OF  PBBlcnTUB  PAID. 

Where  a  poHcy  was  void  becanse  the 
minds  of  the  parties  had  never  agreed  as  to  the 
honae  to  be  insured,  so  that  there  was  no  con- 
sideration for  the  premiam  paid,  Uie  insured 
-was  entitled  to  recover  that  amoant  with  inter- 
est from  the  date  of  Its  payment 

[BU.  Note.— For  other  cases,  see  Insoranee, 
Cant.  Dig.  H  4Bn-4ffr;  Dee.  Dig.  1 198.*] 

Anneal  from  Olrcait  Goort,  Bstin  Oomity. 

Acttcm  by  T.  Q,  Wallace  agaiut  the  Dixie 
Fire  birarance  Oompwiy.  Judgment  for 
plaintiff;  and  defmdant  appeals.  Berened 

and  remanded  for  new  trial. 

Riddell  it  Friend,  of  Irvine,  for  appellant 
Kelly  Kaah,  of  Jackson,  and  C.  R-  Flynn  and 
J.  L.  Carpenter,  both  of  Irvine,  for  appellee. 

MILIiKR.  J.  Prior  to  1907  the  appellee, 
T.  Q.  Wallace,  owned,  with  other  property, 
a  one^tory  house  on  the  south  side  of  the 
Lioaisville  &  Atlantic  Railroad  in  Evans'  ad- 
dition to  the  city  of  Irvine,  In  Esdll  conn- 
tj.  Wallace  also  owned  a  cottage  on  the 
north  aide  of  the  railroad,  and  not  far  from 
ttie  cottuw  above  described.  The  cottage  on 
the  north  aide  of  the  railroad  was  occupied 
by  Wallace's  toiant  In  Ai^nst,  1907,  Wal- 
lace sold  tbe  cottage  on  the  south  side  of 
the  railroad  to  Ooilins,  whose  deed  was  re- 
corded. In  December,  1908,  Wallace  applied 
to  Smith,  tbe  agent  for  the  appellant,  for  a 
Are  insurance  policy  for  $500  upon  his  cot- 
tage situated  "on  the  railroad."  At  the  time 
he  made  the  application  Wallace  directed 
Smith  to  go  and  look  at  the  house,  but  did 
not  tell  Smith  that  he  did  not  own  any  house 
on  the  sontb  aide  of  the  railroad ;  and  Smith 
aays  that  be  did  not  ask  Wallace  which  side 
of  the  railroad  the  bouse  was  on,  because  he 
thought  he  knew.  Smith  examined  the  cot- 
tage <m  the  south  side  of  the  railroad  which 
Wallace  had  sold  to  CoUiiu  more  than  a  year 
before,  and,  finding  the  risk  acceptable^  wrote 
out  tbe  ptOlcy  for  9600,  Inauring  "Uie  one- 
siory  sblngle  roof  frame  building  and  Its  ad- 
ditions—on south  side  of  Ia  &  A.  R.  R.  in 


ESvam^  addition  to  Irvine,  Kentndty,  in  lOs* 
till  county,"  for  a  term  of  three  years,  tor  a 
premium  of  $10JSa  Etadth  dAllvered  ttie  pol< 
icy  eltiier  to  Wallace  or  to  Wallace's  brok- 
er, who  was  the  cashier  of  a  bank,  and  it 
was  placed  among  Wallaces  paowrs.  Wal- 
lace agrees  with  Smith  In  saying  he  does  not 
remember  whether  the  policy  was  delivered 
to  Wallace  or  to  hla  Inrother  at  tbe  bank,  but 
he  says  he  never  read  ^  p(dley  until  after 
the  fire.  On  November  9,  1911,  Wallaces 
house  situated  upon  the  north  side  of  the 
railroad  was  wholly  destroyed  by  fire.  He 
brought  this  action  upon  the  policy  and  re- 
covered a  judgment  for  $500.  The  defend- 
ant appeals.  The  dtfendant  answered  deny- 
ing that  It  had  ever  Insured  Wallace's  house 
on  the  north  side  of  the  railroad,  or  that  it 
had  ever  intended  to  Insure  that  house.  It 
further  alleged  that  the  minds  of  Wallace 
and  Smith  never  met  In  the  transaction  so 
as  to  form  a  contract,  and  that  the  company 
was  not  Uable  for  that  reason. 

[1,  2]  Tbe  trial  Judge  overruled  appellant's 
motion  for  a  peremptory  instruction,  and  in- 
structed the  jury  as  follows :  "The  court  in- 
structs the  jury  that  If  they  believe  from  the 
evidence  that  the  defendant  company  issued 
the  insurance  policy  ottered  in  evidence  to 
plaintiff,  and  that  plaintiff  had  the  legal  ti- 
tle to  the  house  described  In  said  policy  at 
the  time  It  was  burned,  and  that  the  house 
that  was  insured  by  defendant  for  plaintiff 
was  destroyed  by  Ore,  they  will  find  for  plain- 
tiff such  sum  as  they  believe  from  the  evi- 
dence he  has  been  damaged  by  reason  of  the 
destruction  of  said  house,  not  exceeding  $S00, 
and  unless  they  so  believe  they  will  find  for 
defendant"  The  Instruction  is  erroneous  In 
several  respects.  In  the  first  place,  it  erro- 
neously submitted  to  the  Jury  the  question  of 
plainturs  title  to  the  house  described  in  the 
policy;  and,  in  the  second  place,  it  erro- 
neously assumed  that  the  house  described  in 
the  policy  was  the  bouse  tt^t  was  burned. 
On  the  contrary,  the  evidence  shows,  without 
contradiction,  that  Wallace  did  not  liave  ti- 
tle to  the  house  that  was  described  In  the 
policy,  and  that  the  house  described  in  the 
policy  was  never  burned. 

[3]  This  Is  not  a  case  where  the  parties  in- 
tended and  attempted  to  insure  a  certain 
building,  whidi  was  mlslocated  by  a  mistake 
of  the  draftsman  of  the  policy.  Cases  of 
that  character  are  of  easy  solution,  since  the' 
minds  of  the  parties  to  the  transaction 
agreed  upon  the  contract,  which  could  not  be 
defeated  by  the  failure  of  one  of  the  parties 
to  properly  express  It  In  the  case  at  bar, 
however,  the  minds  of  Wallace  and  Smith 
never  met  upon  a  common  ground,  since  Wal- 
lace affiled  for  insurance  upon  a  liouse  on 
the  north  side  of  the  railroad,  wlille  Smith 
insured  a  house  on  the  south  aide  of  the  rail- 
road, after  an  examination  of  the  premises. 
One  of  the  essential  elements  of  a  contract,  If 
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not  the  most  essential  elenumt,  la  tbe  re- 
qotrem^t  that  there  must  be  an  agreement 
between  the  parties.  An  agreement  Is  the 
expression  by  two  or  more  persoiis  of  a  com- 
mon Intention  to  affect  their  legal  relations ; 
It  consists  In  their  being  of  the  same  mind 
and  Intention  concerning  the  matter  agreed 
upon.  9  Cyc.  244.  But  here  the  parties 
never  agreed  upon  the  subject  of  the  con- 
tract It  Is  apparent,  therefore,  without  any 
extended  discussion, 'that  Wallace  and  Smith 
were  never  of  the  same  mind  and  Intention 
coDcernlng  the  honse  which  was  to  be  in- 
sured, and  for  that  reason  there  was  no 
contract  between  Wallace  and  the  appelant 
The  policy,  as  written,  accurately  expressed 
Smith's  understanding  of  the  contract,  and 
did  not  Insure  the  house  that  was  burned. 
There  is  no  dispute  as  to  the  facta  of  the 
case.  There  Is  no  charge  of  bad  faith  upon 
either  side;  on  the  contrary,  both  Wallace 
and  Smith  expressly  concede  the  good  faith 
of  the  other  throughout  the  transaction.  Un- 
der this  evidence  the  court  should  have  sus- 
tained appellant's  motion  to  peremptorily  in- 
.  struct  the  Jury  to  find  for  the  defendant. 

[4]  But  as  there  waa  no  consideration  for 
the  $10.50  premium  paid  upon  the  policy, 
Wallace  is  entitled  to  recover  that  amount, 
with  Interest  from  the  date  of  Its  payment 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


lANCASTBB  et  aL  v.  HAMON  et  aL 
(Court     Appeals  ot  Kentucky.   May  8,  1818.) 

1.  InTOXIOATINO  lilQUOBB  (|  33*)— liOOAL  OP- 
TION Election— OanxB  vob  EhAcnoN  No- 
tice—Statutes. 

Ky.  St  i  2605,  pzescribins  notk»  of  a 
local  option  election  by  tbe  shenS  or  other  of- 
ficer for  a  given  time  and  in  a  prescribed  man- 
ner, and  proridinx  that  the  sheriff  should  have 
tbe  notices  posted  within  seven  days  after  be 
received  the  order  of  the  county  court,  was 
intended  to  provide  that  if  the  sheriff  did  not 
perform  such  duties  within  the  seven  days  he 
might  thereafter.be  compelled  to  do  so  in  time 
tobold  the  election,  and  where  the  proper  no- 
tices and  advertisements  were  in  fact  given,  tbe 
requirement  that  tbe  sheriff  give  notice  within 
seven  days  was  not  mandatory,  since  it  did  not 
effect  the  merits  of  the  election,  and  since  to 
bold  it  mandatory  vould  give  the  sheriff  or  oth- 
er ministerial  officer  power  to  defeat  the  will 
of  the  majority  merely  by  refndng  to  do  what 
the  law  directed. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  40,  41 ;  Dec.  Dig.  |  33.*] 
-2.  Intoxicating  Liquobs  (8  31*)— Local  Op- 
tion Election— Successive  Elections  and 
Resubmission. 

Ky.  St  S  2563,  providing  that  a  local  op- 
tion election  shall  not  be  held  for  any  county 
oftener  than  once  in  every  three  years,  does 
Dot  take  into  account  tbe  time  that  any  sale 
of  liquor  may  ha-ve  been  permitted  pending  a 
contest  over  a  former  elecnon. 

[Ed.  Note.— For  other  cases,  see  Intozlcattng 
TJquors,  Dec  Dig.  |  31.*] 

Appeal  firom  Circuit  Court,  Scott  County. 
Blectlon  ccmtest  by  J.  A.  Hamon  and  oth- 
ers against  George  D.  Lancaster  and  others. 


Judsnwat  tm  coDteatantfl*  and  ccmteatees 
appeal.   Beveraed,  vrlth  directions. 

James  Bradley  and  Uewellyn  F.  Sinclair, 
both  of  Georgetown,  for  appellants.  Jas.  B. 
Finnell,  Jr.,  and  Wm.  S.  Kelly,  both  ctf 
Georgetown,  for  appellees. 

TUBNffiR,  J.  Prior  to  the  24th  of  July, 
1908,  in  the  dty  of  Georgetown,  a  dty  of 
the  fourth  class,  spirituous,  vinous,  and  malt 
liquors  were  sold  by  license.  On  that  day 
a  local  option  election  was  held  in  the  dty 
resulting  In  a  very  close  vote,  an  extended 
contest  was  had,  and  on  the  6th  of  Octo- 
ber, 1910,  it  was  dedded  by  this  court  (Cole 
V.  Nunnelley,  140  Ky.  138,  130  S.  W.  072) 
that  a  majority  of  the  legal  votes  were 
against  the  sale ;  and  since  that  time,  or 
shortly  thereafter  when  the  proper  orders 
were  made  in  the  lower  court,  the  sale  of 
liquors  in  that  dty  has  been  forbidden  by 
law.  In  October,  1911,  an  application  was 
made  In  due  form  to  the  county  court  by  th6 
requisite  number  of  voters  in  each  of  the 
precincts  in  the  dty  of  Georgetown  for  the 
submission  of  the  question  to  the  voters 
whether  the  prohibition  against  the  sale 
of  liquors  therein  should  become  inoperative. 
The  petition  was  duly  laid  over  until  the 
succeeding  November  term  of  the  Scott  coun- 
ty court  which  came  on  tbe  20th  day  of  No- 
vember, at  which  time  an  election  was  prop- 
erly called  for  the  25th  of  January,  1912. 
On  the  23d  day  of  November,  1911,  the  coun- 
ty clerk  of  Soott  county  delivered  to  the 
sheriff  of  tliat  county  a  certified  copy  of  the 
orders  of  the  county  court  calling  the  elec- 
tion, and  on  the  30th  day  of  November  the 
shoiff  caused  to  be  posted  up  In  various 
parts  of  the  dty  printed  notices  of  the  elec- 
tion ;  and  on  the  morning  of  the  1st  of  De- 
cember, 1911,  notice  of  the  election  was 
duly  published  in  a  newspaper  that  day  dr- 
culated.  The  election  resulted  in  651  votes 
in  favor  ot  the  prohibition  becoming  In- 
operative, and  SS  votes  against  it  This 
contest  was  Instituted  by  appellees  to  test 
the  validity  of  that  election.  The  contest 
board  and  the  drcnit  court  bdd  that  it  was 
iuvaUd. 

[1  ]  While  several  s^onnda  of  contest  were 
given  b^ore  the  contest  board,  there  are 
only  two  relied  i^xm  In  this  fxiurt:  (1) 
Because  the  sheriff  did  not  have  tbe  nottees 
of  the  election  posted  up  within  seven  days 
after  he  received  the  order  ot  tbe  county 
court  (2)  Because  the  election  was  held 
within  th»e  years  <A  the  time  that  the  pro- 
hibition aetuaUv  toent  into  effect  under  the 
former  election,  the  sale  of  liquors  having 
continued  pending  the  contest;  altfaoogh  tbe 
election  was  actually  held,  more  than  three 
years  after  the  prior  election. 

Section  2666  of  the  Kentucky  Statutes  is 
a  part  of  the  present  local  option  law,  and 
so  far  as  it  applies  to  tbe  first  question  In- 
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Tolved  Is  as  foUowB,  to  wit:  "It  aliaU  be 
the  duty  of  tlie  county  clerk  to  give  to  the 
sheriff  of  tlie  county,  or  such  officer  as  may 
be  appointed  to  hold  aald  election,  a  certi- 
fied copy  of  the  order  of  the  county  court 
as  It  appears  on  the  order  book  within  five 
days  after  said  order  is  made;  and  it  shall 
be  the  duty  of  said  sheriff  or  other  officer, 
to  have  said  order  published  in  some  weekly 
or  daily  paper  published  in  the  county  for 
at  least  two  weeks  before  the  election,  and 
also  to  advertise  the  same  by  printed  or 
wrltt^  handbills  posted  at  some  consplcn- 
ons  place  in  each  precinct  in  the  county, 
for  the  same  length  of  time,  when  the  elec- 
tl<nt  Is  held  for  the  entire  county;  and  when 
tbe  election  is  ordered  to  be  held  only  In  a 
dty,  town,  district  or  precinct  of  any  coun- 
ty, then  at  five  conspicuous  places  therein 
for  the  same  length  of  time;  and  in  any 
case.  If  there  is  no  weekly  or  daily  newspa- 
per published  in  the  county,  or  the  proprie^ 
tor  of  sach  newspaper  refuses  to  pnblisli 
flmch  notice,  the  printed  or  writt^  handbills, 
posted  aa  before  provided  for,  shall  be  suf- 
ficient notice.  Tbe  sheriff,  or  other  officor, 
shall  have  tbe  adrertlaement  and  notices 
herein  provided  for  posted  aa  herein  requir- 
ed within  seven  days  after  be  receives  the 
order  of  the  county  court." 

^e  determination  of  the  flrat  question 
most  depend  upon  whether  or  not  .the  last 
sentence  of  the  statute  quoted  is  mandatory 
or  merely  directory.  This  section  of  the 
statute  <mly  requires  that  such  an  election 
shall  be  advertised  in  the  manner  prescribed 
for  at  least  two  we^s  before  tbe  election, 
and  clearly  no  eleetiou  coiOA  be  uph^d  where 
any  advertlaem«it  was  for  a  less  time,  or 
in  a  different  manner  from  that  speciflcally 
set  forth  In  the  statute.  9ut  after  flxing  the 
length  of  time  which  It  is  to  be  advertised, 
and  the  manner  thereof,  the  additional  sen- 
tence last  quoted  evidently  was  Inserted  so 
that  If  the  flheiUT,  or  otSux  ministerial  officer 
did  not  perform  that  duty  within  the  sevoi 
daya^  be  might  thereafter  be  compelled  to 
do  so  in  time  to  hold  the  election.  It  could 
not  have  been  the  purpose  of  tbe  L^^lsla- 
tare  to  flfve  to  a  ministerial  officer  the  tight 
to  thwart  tbe  will,  of  a  majority  of  the  peo- 
ple of  a  commnnUy  by  merely  failing  or  re- 
fnsli^  to  do  that  which  the  lav  requires  of 
htm. 

to  bold  tluit  last  inovislon  mandatory 
would  be  to  say  that  the  sheriff  might  at  his 
discretion  prevent  the  holding  of  a  local  op- 
tion election  In  any  or  town  In  this 
state  by  merely  fhiling  or  refusing  within  the 
seven  days  to  give  the  notice.  Such  provi- 
sions in  statutes  relating  to  elections  are 
never  held  to  be  mandatory  onlees  they  af- 
fect the  real  merits  of  the  controversy.  The 
vital  thing  ^rtiich  that  statate  requires  is  to 
advertlBe  tbe  election  for  a  given  Ume,  and 
in  a  prescribed  mamier,  and  any  material 
dQiartnre  from  that  we  would  certainly  hold 
-as  Invalidating  the  election;  but  the  notice 


was  given  for  a  much  longer  time  than  re- 
quired, and  there  Is  no  pretense  that  It  was 
not  given  in  the  manner  prescribed. 

Cyc.  vol.  15,  p.  318,  tit  Elections,  says: 
"The  courts  in  order  to  give  effect  to  the  wUl 
of  the  majority,  and  to  prevent  a  disfran- 
chisement of  legal  voters,  have  quite  uni- 
formly held  that  these  provisions  which  are 
not  essential  to  a  fair  election  are  merely  for- 
mal and  directory."  Again,  In  36  Cyc.  1158, 
UL  Statutes,  says:  "When  a  particular  pro- 
vision of  a  statute  relates  to  some  Imma- 
terial matter,  as  to  which  compliance  with 
the  statute  is  a  matter  of  convenience  rath- 
er than  substance,  or  where  the  directions  of 
a  statute  are  given  merely  with  a  view  to 
the  proper,  orderly,  and  prompt  conduct  of 
business,  the  provision  may  generally  be  re- 
garded as  directory." 

McGreary  on  Elections,  |  225,  puts  the  rule 
thus:  "But  if ,  as  in  most  cases,  that  stat- 
ute simply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time 
or  in  a  particular  manner,  and  does  not  de- 
clare that  their  performance  is  essential  to 
the  validity  ot  the  election,  then  they  will  be 
regarded  as  mandatory  If  they  do,  and  di- 
rectory if  they  do  not,  affect  tbe  actual  mer- 
its of  the  election." 

Manifestiy  It  was  not  essential  to  the  hold- 
ing of  a  fair  and  equal  election  that  the  sher- 
iff should  have  within  seven  days  after  re- 
ceiving the  county  court  orders  caused  the 
election  to  be  advertised,  when  as  a  matter 
of  fact  he  did  cause  it  to  be  advertised  tor 
the  length  of  time,  and  in  the  manner  pre- 
scribed by  the  statute.  The  failure  to  com- 
ply with  immaterial  or  nonessential  require- 
ments In  an  election  statute,  when  such  All- 
ure does  not  affect  the  merlte  of  tbe  elec- 
tion, will  not  be  permitted  to  disfranchise  the 
electorate.  Any  other  rule  would  sacrifice 
substance  to  form,  and  Invite  contests  In  all 
kinds  of  electlfflis  up<m  nlttatechnical 
grounds. 

[2]  Section  2063,  Kentucky  Statutes,  Is  a 
part  of  the  local  option  law  and  reads  as  fol- 
lows :  "The  election  or  elevens  her^  pro- 
Tided  for  shall  not  be  held  for  any  [county] 
city,  town,  district  or  precinct  oftener  than 
once  in  every  ttiree  years." 

The  contention  of  appellees  that,  betnase 
pending  the  farmer  contest  tbe  sale  of  liq- 
uor was  ccmtlnued  in  the  city  of  Georgetown 
up  to  a  i>erlod  within  three  years  of  tbe  last 
election,  this  section  should  apply,  cannot 
be  upheld.  The  section  la  clear  and  explicit 
In  its  language  and  does  not  teke  into  ac* 
count,  and  could  have  no  reference  to  any 
sale  of  liquor  that  may  have  been  permitted 
pendhig  a  contest  over  a  former  election.  To 
hold  that  such  sales  pending  tbe  contest 
should  be  considered  In  estimating  the  time 
between  eAections  of  this  kind  would  be  to 
encourage  flimsy  and  unnecessary  contests, 
and  offer  an  Inducement  to  have  them  long 
drawn  out 

For  the  reasons  Indicated,  the  Judgment  is 
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rerened,  with  dliectloiu  to  rater  a  Jadgment 
In  tile  drcnlt  court  In  oonformltj  herewltb, 
and  to  direct  tbe  proper  boards  of  tribunals 
to  enter  a  Judgment  conforming  to  Uila  o]^- 
Im. 


HIIJ>BETH  et  aL  T.  BKLDBETH  et  aL 

(Court  of  Appeals  of  Kentucky.  May  7,  19130 

1.  Wiixa  (I  388*>— Pbobati— Appiio^FAU.- 
URB  TO  Take  Cbosa-APPEAZ/— Effect. 

Where  contestants  did  not  take  a  cross-ap- 
peal from  BO  mncb  of  tbe  judgment  as  sustain- 
ed a  part  the  wUl,  no  decision  on  pzoponcoif  s 
appeal  could  affect  so  much  of  the  judsment. 

gid.  Noter-For  other  cases,  see  Wills,  Cent 
.  S  860 ;  Dee.  I>ig.  |  S8&*] 

2.  Wills  21*)— TssTAianTABT  Inoafacitt 

— EVIDSnOB. 

A  part  of  a  will  cannot  be  rejected  for 
want  of  testamentwv  capacity  of  testator  while 
another  part  is  admitted  to  probate,  at  least 
in  the  absence  of  evidence  that  testator's  mind 
with  respect  to  the  subjects  treated  of,  or  dev- 
isees afltected  by  the  part  of  the  will  rejected, 
was  prejudiced  or  unbalanced. 

[Sd.  Not&— For  other  cases,  see  Wills,  Gent 
Dig.  tt  48,  49;  Dec.  I>lgri21.*] 

8.  WXLL8  (S  163*)— UNDn  INFLUKETOB— BTX- 

DENCB. 

Where  do  undue  Influence  was  exercised 
over  testator  to  induce  ium  to  give  tiis  prop- 
erty to  his  wife  for  life,  it  must  be  presumed 
that  none  was  exerdsed  to  Induce  him  to  dis- 
pose of  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Omt 
Dig.  H  388-402;  Dws.  DigTl  168.*] 

4.  Wills  65*)— TuKaicEitTABT  Oapacitt— 

BVIDBNCK. 

Evidence  held  not  to  show  want  of  testo- 
mentary  capacity. 

[Bd.  Note^For  other  cases,  see  Wills,  Coit 
Dig.  H  137-168,  lei;  Dea  Dig.  i  65.*] 

6.  WnJU  d  166*}— UiCDiTB  Influxhcs— Evi- 

DKHCI. 

Evidence  held  not  to  show  that  a  will  was 
procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  Si  421-437;  Dec.  Dig.  f  166.*] 

6.  Wills  (!  163*)— Uwdue  Ihfluehci— Bdb- 
dbit  of  ^oof. 

Where  the  due  execution  of  a  will  is  prov- 
ed, the  contestant  has  the  burden  of  showing 
that  undue  Influence  was  actually  exercised, 
and  it  is  not  sufficient  that  there  was  an  op- 
portunity to  exeidse  It;  or  a  possibility  of  Its 
exercise. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  H  888-102;  Dec;  Dig.  |  168.*] 

7.  Wills  d  800*)— Pbobatb— Uhdub  Ihflu- 

ENOD— TeBTAMGNTABT  OaPACITT. 

Where  a  part  of  a  will  was  admitted  to 
probate  and  a  part  rejected  and  there  was  no 
evidence  of  testamentary  Incapacity  or  undue 
floence  relied  on  by  contestants,  the  court  on 
appeal  will  set  aside  the  judgment  admitting 
part  of  tbe  will  and  order  the  probate  of  the 
entire  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  862;  Dec.  Dig.  i  800.*] 

Appeal  from  Circuit  Court,  mcholas 
County. 

Proceedings  by  SalUe  A.  Hildreth,  execu- 
trix, and  others,  for  the  probate  of  the  will 
of  A.  R.  Hildreth.  deceased,  in  which  Wil- 


liam H.  Hlldretb  and  uiottug  appeared  u 
contestants.  From  a  Jadgment  admitting  to 
probate  a  part  of  the  will  and  rejecting  the 
balance,  proponents  appeaL  Berased  and 
remanded,  with  dlrectlona. 

B.  S.  Grannia,  0.  B.  Morford,  and  Jna  P. 
McCartney,  all  of  Flemlng^nrg,  for  appel- 
lants. Holmes  &  Ross,  Wm.  Conley,  and 
Morgan  &  Daxiagh,  all  oat  Carllala^  for  an>el- 
leee. 

SETTLE},  7.  A.  R  HUdretfa,  a  resident  of 
Nicholas  county,  died  In  1811  leaving  a  will 
In  words  and  flgores  as  follows: 

"Wednesday,  July  26,  1911.  I,  A.  B.  HUd- 
reth,  of  the  county  of  Nicholas  state  of 
Kentucky,  being  of  sound  mind  and  memory, 
do  make,  publish  and  declare  this  to  be  my 
last  win  and  testament,  to  wit:  First  All  my 
jost  debts  and  funeral  expenses  shall  be  first 
duly  paid.  Second.  I  give,  devise  and  be- 
queath all  the  rest,  reeldne  and  remainder 
of  my  estate,  both  real  and,  perstmal,  to  my 
beloved  wife  Sally  A.  Hildreth  during  her 
life.  At  her  death,  I  hereby  devise  and  or^ 
der  that  my  property,  both  real  and  personal, 
be  sold  and  divided  as  follows:  (1)  To  Ella 
Oay  and  Perry  0.  Gay,  her  son,  fifteen  hun- 
dred dollars  (n.SOO.OO),  to  be  equal ly  divid- 
ed between  theuL  (2)  All  the  rest,  reeidne 
and  roqalnder  I  hereby  give  and  bequeath 
to  my  beloved  brother  in  the  church,  Bev.  A. 
H.  Miller,  President  Kentncky  Conference 
Methodist  Protestant  Church,  to  be  used  In 
church  work  as  he  may  think  t>e8t  (3)  I 
hereby  nominate  and  appoint  my  wife  Sally 
A.  Hildreth,  to  be  the  executrix  of  this  my 
last  will  and  testament,  without  bond,  here- 
by revoking  all  former  wills  by  me  made. 
Lastly,  I  hereby  testify  that  this  instrument 
of  writing  was  dictated  by  me  in  the  pres- 
«Dce  of  the  two  subscribing  wltnessea  In 
testimony,  whereof,  I  hereunto  set  my  hand 
and  seal  this  26th  day  of  July,  1911.  A.  B. 
Hildreth." 

"Signed,  sealed,  published  and  dedared  as 
and  for  his  last  will  and  testament  by  the 
above-named  testator  In  our  presoice;  who 
have  at  his  request  and  in  lils  pres^ce,  and 
In  the  presence  of  each  other  signed  our 
names  as  witnesses  thereto.  C.  B.  Standi- 
ford.  Wltuew.  W.  a  Sparks,  Witness." 

The  win  was  admitted  to  probato  In  the 
Nicholas  county  court  and  the  widow  duly 
qualified  as  executrix.  From  the  order  pro- 
bating the  will  the  appellees,  Aquilla  Hild- 
reth and  William  H.  Hildreth,  broths  of 
the  testator,  prosecuted  an  appeal  to  the 
Mcholas  circuit  court,  and  on.  the  trial  in 
that  court  the  jury  returned  a  verdict  sus- 
taining the  will  as  to  the  devise  to  the  wid- 
ow, but  rejected  it  as  to  the  devises  to  EUa 
and  Perry  a  Oay  and  the  Bev.  A.  H.  Mll> 
ler.  Judgment  was  thereupon  entered  In 
conformity  with  tbe  verdict  The  executrix 
and  devisees  In  remainder,  being  dlssatisfled 


*For  otbsr  cases  Ms  luos  tople  and  section  NUHBBB  In  Dso.  Dig.  *  Am.  Dig.  Key.No.  Ssrlw  *  Bep'r  lodasss 
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with  BO  modi  of  the  verdict  and  Jndgmeiit 
as  rejected  that  part  of  the  will  containing 
the  devises  to  the  latter,  and  having  tailed 
to  obtain  a  new  trial,  have  appealed  to  this 
court. 

[1]  The  appellees,  contestants  In  the  court 
below,  seem  to  have  acquiesced  in  the  ver- 
dict and  judgment  In  so  far  as  they  sustain- 
ed that  part  of  the  will  devising  the  entire 
estate  to  the  testator's  widow  for  life;  at 
any  rate,  they  have  not  taken  a  cross-ap- 
peaL  So,  whatever  may  be  our  decision  on 
the  present  appeal,  it  cannot  affect  that 
part  of  the  will.  lu  Randolph  v.  Lampkin, 
90  Ky.  551,  14  S.  W.  638.  12  Ky.  Law  Rep. 
517,  10  L.  R.  A.  87,  a  similar  situation  was 
presented.  Contestants  attempted  to  break 
a  will  whereby  the  testator  devised  the  bulk 
of  his  estate  to  the  widow  and  children  of  a 
deceased  nephew,  and  a  small  parcel  of  land 
each  to  Lewis  Washington  and  Jefferson 
BlackwelL  The  will,  like  the  one  here  In- 
volved, was  all  written  and  executed  at  one 
time ;  no  codicil  being  thereafter  added.  On 
the  trial  In  the  drcult  court  the  Jury  re- 
turned a  verdict  finding  the  Instrument  In 
question  to  be  the  testator's  last  will  so 
far  aa  it  made  provision  for  Washli^on  and 
Blatdcwell,  and  not  his  last  will  so  far  as  It 
made  provision  for  the  widow  and  children 
of  the  nephew.  In  declaring  the  effect  of 
tills  singular  finding  the  court  said:  "As, 
auder  section  35,  c.  113,  General  Statutes 
£now  section  4859,  Kentucky  Statutes],  the 
proper  issue  for  the  Jury  in  a  will  contest 
la  *whether  or  how  much  of  any  testamen- 
tary paper  produced  Is  or  Is  not  the  last 
will  of  a  testator,'  it  was  competent  for  the 
Jury  to  find  the  verdict  rendered;  and  al- 
thoi^h  the  devisees,  Washington  and  Black- 
wtil,  as  well  as  the  contestants,  are  before 
this  court  as  appellees,  still,  as  there  was 
not  In  the  lower  court,  nor,  by  reason  of  the 
relative  attitude  they  occupy,  can  be  any 
real  contest  between  them  and  appellants, 
the  Judgment  must,  In  the  absence  of  a 
cross-appeal,  be  treated  as  to  them  final 
and  conclusive." 

While  the  tnstructions  given  on  the  trial 
In  the  drcnlt  court  were  formally  objected 
to,  both  by  appellants  and  appellees,  and 
were  complained  of  by  the  appellants  In  the 
motion  and  grounds  for  a  new  trial,  It  Is  not 
now  claimed  by  the  latter  that  they  were 
not  substantially  correct,  but  they  insist 
that  so  much  of  the  verdict  as  set  aside  that 
part  of  the  will  containing  the  devises  to  the 
renoaindermen  was  contrary  to  and  unsup- 
ported by  the  evidence,  for  which  reason  the 
Jury  should  have  been  peremptorily  Instruct- 
ed to  find  that  the  entire  paper  was  the  last 
will  and  testament  of  the  testator.  If  this 
contention  is  sustained  by  the  record,  it  will 
be  unnecessary  to  consider  other  errors  as- 
sdened  for  a  reversal.  So,  the  questions  first 
presented  for  consideration  are:  Was  the 
testator  mNitally  icompetent  to  maka  that 
part  (tf  Us  will  now  in  controversy?  Was 
156S.W.-i0 


the  making  of  that  part  of  the  InstrnmeDt 
procured  by  undue  Influence  exercised  over 
the  mind  and  will  of  the  testator? 

[<]  It  Is  dlflicult  to  understand  how  one 
part  of  the  will  could  be  rejected  for  want 
of  testamentary  caiudty  on  the  part  of  the 
testator,  and  another  part  of  It,  made  at  the 
same  time  and  not  more  plainly  expressed, 
be  admitted  to  probate.  If  It  had  been 
shown  by  the  evidence  that  the  testator's 
mind,  with  respect  to  the  subjects  treated  of 
or  devisees  affected  by  that  part  of  the  will 
set  aside  by  the  verdict  of  the  Jury,  had  been 
prejudiced  ot  was  unbalanced.  It  might  af- 
ford some  explanation  of  the  verdict;  but, 
no  such  evidence  being  furnished  by  the  rec- 
ord. It  must,  at  leaat,  be  presumed  that,  if 
the  testator  was  competent  to  make  a  part 
of  the  will,  he  was  competent  to  make  all 
of  It 

[3]  It  should  also  be  presumed  that,  If  no 
undue  influence  was  exercised  over  the  tes- 
tator to  induce  him  to  make  that  part  of 
the  wlU  containing  the  devise  to  his  wife, 
there  was  none  to  Induce  him  to  uiake  that 
part  of  It  containing  the  devises  to  the  Gays 
and  Miller.  Our  analysis  of  the  evidence 
found  in  the  record  convinces  us  that  the 
verdict,  in  so  far  as  It  set  aside  that  part 
of  the  will  affecting  the  remaindermen,  was 
unauthorized. 

[4]  There  was  no  evidence  showing  the  tes- 
tator lacked  testamentary  capacity.  His  ed- 
ucation was  limited  to  aUli^  to  read  and 
write,  and  he  was  somewhat  eccentric,  but 
possessed  suffldent  mind  to  take  care  of  his 
estate  and  property  and  transact  whatever 
business  appertained  to  the  occupation  of 
farming.  He  had  been  admitted  to  the 
ministry  of  the  Methodist  Protestant  GhnrCh, 
and  was,  at  times,  a  religions  enthuiriast,  but 
never  a  person  of  unsound  or  even  unbalanc- 
ed mind.  According  to  the  evidence,  his  ill 
health,  resulting  from  tuberculosis,  thoni^ 
continued  through  several  months  before  his 
death,  did  not  impair  his  mind  or  will  power. 

The  contestants  and  one  or  two  witnesses 
Introduced  In  thdr  bdialf  testlfled  ^t  In 
their  opinion  the  twtator  was  not  compe- 
tent to  make  a  will.  On  the  other  hand,  a 
greator  number  of  witnesses,  teettfylng  for 
the  propoanders,  expressed  the  opinion  that 
he  was  competent,  and  the  evidence  aa  to  his 
life  and  conduct  was  of  far  greats  value  In 
establishing  his  testamentary  capacity  than 
the  mere  opinions  of  witnesses.  Besides,  the 
dreumstances  attending  the  making  of  the 
will  proved  It  to  have  been  made  after  a 
survey  by  the  testator  of  his  entire  estate,  a 
selection  of  the  objects  of  his  bounty,  with 
a  full  understanding  of  its  meaning  and  ef- 
fect, and  in  pursuance  of  a  fixed  purpose 
formed  and  expressed  20  years  before  Its 
executttni.  In  addition,  it  cannot  be  denied 
that  the  will  makes  a  rational  disposi- 
tion of  the  testator's  estate.  It  manifests: 
First,  his  solldtode  for  the  wtfa  whose  af- 
fection and  fmipility  through  the  hmg  jmta 
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of  their  married  life  had  contributed  to  his 
happiness  and  the  enlargement  of  Ms  es- 
tate; second,  hla  purpose  to  reward  the  two 
fatthfol  serrants  whose  mlnlatrationB  had 
added  to  hia  and  his  wife's  comfort  and 
would  continue  in  ber  behalf  after  his  death; 
third,  his  purpose  to  make  an  offering  to 
the  church  whose  consolattons  he  had  re- 
ceived and  In  whose  mlnlatry  lie  bad  served. 

[I]  The  record  also  falla  to  furnish  any 
evidence  of  undue  Infloence.  No  witness  ever 
beard  the  wife  mention  the  making  of  a  will 
to  the  husband;  but  It  is  Insisted  for  appel- 
lees that  as  she  wrote  Sparks,  a  near  aelgh- 
hor  and  the  draftsman  of  the  wHI,  the  tes- 
tator desired  him  to  call  and  attrad  to  some 
budness  for  him,  and  later  sent  for  Standl- 
ford,  one  of  the  subscribing  witnesses  to  the 
will,  that  these  acts,  by  ImpUcatlon,  consti- 
tute  proof  of  undue  Influenoe  exerdsed  by 
the  wife  over  the  mind  of  the  testator  re- 
sulting in  the  execution  of  the  wllL 

The  facta  Justify  no  such  Info^ice;  both 
Standlford  and  Sparks  testis  that  when 
th^  arrived  at  the  residence  of  the  testa- 
tor he  infbrmed  them  he  bad  directed  Ida 
wife  to  request  their  presence,  and  that  he 
wished  Sparks  to  write  his  will  and  he  and 
Standlford  to  witness  It  Sparks  arrived 
ahead  of  Standifbrd  and,  after  receiving  di- 
rections from  the  testator  as  to  what  the 
will  should  contain,  went  Into  an  adjoining 
room  where  there  was  a  table  to  write  the 
will,  and  there  prepared  it  as  the  testator 
had  directed.  While  he  was  writing  the  will 
Standlford  sat  in  the  room  wltti  the  testator, 
and,  when  the  will  was  completed,  it  was 
read  by  Sparks  to  the  testator,  who  thm  took 
it  in  hla  hands  and  read  it  himself,  following 
which  It  was  signed  first  by  him  and  then, 
at  his  request,  by  the  two  subscribing  wit- 
nessea'  in  his  presence  and  In  the  presence  of 
each  other.  While  reading  the  will  the  tes- 
tator remarked  that  it  would  have  been  well 
to  put  in  it  a  provision  requiring  Ella  and 
Perry  Gay  to  remain  with  his  wife  as  long 
as  she  lived,  but  added  that  It  was  unneces- 
sary that  this  be  done  as  they  would  re- 
main with  her  anyhow.  According  to  the 
further  testimony  of  both  Sparks  and  Stand- 
lford, the  testator's  wife  was  not  present 
while  the  will  was  b^g  prepared  or  when 
it  was  executed,  nor  was  she,  at  any  time,  in 
the  room  with  Sparks  while  he  was  writing 
it  They  also  testified  that  she  had  nothing 
to  say  about  the  will  and  asked  no  questions 
before  or  after  Its  execution.  It  also  ap- 
pears from  the  testimony  of  numerous  wit- 
nesses that  the  testator  said  20  years  before 
his  death  that  he  had  made  up  his  mind 
years  before  to  dispose  of  his  estate  as  was 
done  by  the  vrlll,  whldi  conclusion  he,  at 
that  time,  communicated  to  his  wife  and 
steadfastly  adhered  to  until  the  will  was  ex- 
ecuted. The  wife,  when  informed  how  he 
would  make  the  will,  acquiesced  In  the  con- 
templated dlqiXMBltion  ot  Us  estate  and  made 


no  attempt  then  or  later  to  change  his  mind. 
The  only  evidence  relied  on  by  appellee  as 
conducing  to  prove  the  wife's  influence  over 
the  testetor  was  a  stetement,  made  by  her 
on  a  single  occasion  to  a  tenant,  that  she 
wanted  crops  other  than  tobacco  and  water- 
melons grown  on  ground  the  latter  had  rent- 
ed of  the  testator  for  the  cultivatlott  of  wa- 
termelons and  tobacco;  and  another  state- 
ment, Jocularly  made  during  the  testator's 
Illness  to  ke^  him  from  leaving  bis  bed, 
which  statouent  was,  In  subsrtanoe.  Out  she 
now  bad  him  where  she  could  manage  him. 
There  was  nothing  in  the  evidence  that  tend- 
ed to  show  hers  was  the  dominating  mind, 
or  that  she  ever  attempted  to  control'  bis  ac- 
ti<ms  or  change  hla  purposes  about  any  mat- 
ter or  thing.  It  la  now'  claimed  by  appidlees 
that  any  of  the  devisees  in  ronalnder  in- 
fluoioed  the  testator  to  make  the  will,  and 
one  of  them,  Rev.  A.  H.  Bfiller,  had  not  seen 
him  for  more  than  a  year  before  the  will 
was  executed. 

In  brief;  there  la  no  proof  in  the  record 
relating  to  the  devises  in  the  will,  showing 
even  a  suggestion  on  the  part  of  any  one 
that  the  testator  should  mate  them,  or  any 
fact  from  which  an  Inference  can  be  drawn 
that  he  was  influenced  to  make  them  or  any 
of  them.  In  disposing  of  his  estate  as  he 
did.  the  testator  evidently  acted  upon  his 
own  Judgment  aqd  according  to  a  fixed  pur- 
pose long  before  formed,  knowing  his  duty  to 
his  wife  and  his  obligations  to  the  two  faith- 
ful servante  and  the  church  of  which  he  was 
a  minister.  There  was  therefore  nothing  un- 
reasonable or  nnnatoral  In  the  provisions  of 
the  wUL 

[(]  The  law  applicable  to  the  facts  here 
presented  la  well  stated  In  Ghllders  Bx*x  v. 
Cartwright,  138  Ky.  498,  124  S.  W.  802,  in 
the  opinion  of  which  It  is  said:  "The  rule  Is 
well  settled  that,  a.tter  due  execution  is 
proved  by  the  propounders,  the  burden  of 
showing  that  the  instrument  Is  Invalid,  be- 
cause procured  by  the  exercise  of  undue  in- 
fluence, is  upon  the  contestants.  This  must 
be  shown  by  evidence  at  least  tending  to  es- 
tablish that  undue  influence  was  exerdsed 
upon  the  testator.  It  is  not  suffldoit  that  it 
be  shown  that  there  was  an  opportunity  to 
exercise  undue  influence,  or  that  there  was 
a  possibility  that  it  was  exerdsed;  some 
evidence  must  be  adduced  showii^  that  such 
Influence  was  exerdsed.  The  law  permlta 
the  owner  of  property,  who  Is  of  sound  mind 
and  disposing  memory,  to  transmit  his  prop- 
erty by  last  will  and  testament  in  such  man- 
ner as  pleases  him,  and  Juries  are  not  p»- 
mltted  to  make  for  him  a  will  that  accords 
with  their  ideas  of  Justice  and  propriety; 
nor  are  tbey  permitted  to  suspect  away  the 
right  of  tbe  testator  to  dispose  of  his  prop- 
erty in  accordance  with  his  own  will  and  de- 
sire." 

(7]  To  permit  the  verdict  to  stand  In  tills 
case  would  be  to  nUow  the  Jury  to  dtapose- 
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of  tbe  testator's  property  In  the  manuOT  that 
wonld  oot  accord  with  hla  Inteattons,  wtatch 
he  was  clearly  competent  to,  express  as 
shown  by  the  Instnunent  ttseU.  In  thla  view 
of  the  case  it  Is  onr  duty,  in  reversing  the 
Jndsmmt;  not  to  direct  the  granting  of  a 
new  trial,  but  to  require  the  circuit  court  to 
set  aside  so  much  of  the  verdict  and  judg- 
ment as  set  -aside  that  part  of  tbe  will  con- 
taining derlaes  to  tbe  ranalndwmoi,  and  by 
Its  Jndgnwmt  ordor  tbe  connty  coort  to  ad- 
mit tbe  entire  will  to  proAate  as  the  last 
will  and  testament  of  A.  B.  Hildreth.  de- 
ceased. This  oonrse  was  in  effect  foUowed 
In  Bosh  T.  Lisle,  SB  Ky.  402, 12  S.  W.  764.  U 
Ey.  Law  Bep.  708,  wherein  we  aaid:  "In 
our  opinion  the  evldoKse  In  this  case  shows 
clearly  that  F.  BL  Lisle  liad  testammtary 
capadty,  and  freely,  and  wtthont  nndne  In- 
flnence,  executed  tbe  paper  In  contest,  and  it 
should  be  held  bis  tme  last  will  and  testa- 
ment. Wborefore  tbe  Jndgmeat  must  be  re- 
rarsed;  and,  as  the  verdict  was  not  sus- 
tained by  the  evidence,  the  cause  is  remand- 
ed, with  directions  to-  the  lovm  court  to  dia- 
ndsB  the  appeal  from  tbe  ordw  of  the  coun- 
ty court  probating  and  admitting  to  record 
the  paper  as  his  wUL"  Broaddns'  Dev.  v. 
Broaddna'  Hdre,  10  Bush,  808. 

For  tbe  reasons  Indicated,  the  Jodgmott  of 
the  drcnit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  to 
certify  tbe  fact  to  the  county  court,  with  a 
mandate,  directing  it  to  adndt  the  entire 
paper  in  otmtroversy  to  prohate  as  the  last 
will  and  testament  of  A.  B.  Hildreth,  de- 
ceased. 


BALES  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  EeDtncky.   Hay  6,  1913.) 
L  CanoifAi.  Law  (I  687*)— TaiAL—Rrcsp- 

TIOH  OF  EVIDBNCE  DuT  OF  ORDBB. 

Under  Cr.  Code  Prac.  U  220-223,  defining 
the  order  of  proceedings  and  proof,  permitting 
tbe  commonwealth's  attorney,  in  his  closing  ar- 
roment,  to  compel  aocnsed  to  stand  up  before 
tbe  jury  by  the  aide  of  a  itate't  witness,  was 
reversible  error,  where  accused  was  larger  than 
the  witness,  and  where  the  question  as  to 
wbethar  aecased  or  the  witness  cwnmltted  the 
offense  depended  on  the  testimony  of  witnesses 
that  Uw  larger  of  the  two  conmiltted  tbe  <tf- 
fenae. 

[Ed-  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  H  1621,  1622,  1625;  Dec.  Dig. 
I687.*] 

2.  Cbiminal  Law  (|  744*)— Ihstbdctions— 
E^^0BIf0B. 

Where  a  second  indictm«it  showed,  on  its 
face,  that  it  was  a  continuation  of  tbe  former 
proMcution,  began  by  Indictment  which  had 
been  qoashed,  and  there  was  no  conflict  in  the 
evidence  on  the  question,  tbe  court  should  not 
submit  to  the  jury  tbe  question  whether  tbe 
second  Indietmciit  was  returned  in  lieu  of  tbe 
former. 

[EdL  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  H  1710, 1727,  1728;  Dee.  Dig. 
I  744.*] 


8.  AaBAUX.T  AND  Battebt  (%  49*)— Haucious 
BaOOTING — QUBSTIOlt  FOB  JURT. 

Where  accused,  on  trial  for  willful  and  ma- 
licious shooting,  fired  his  pistol  recklessly,  the 
jury  mli^it  innr  malice  frran  the  recklessness. 

[Bd.  Nolft— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  60;  Dec  Dig.  |  49.*] 

4.  AssAnLT  AifD  Battebt  (I  B7*)— Maucioub 

SHOOTXHO— OmCNSES. 

The  shooting  of  a  pistol  as  the  .resalt  of  a 
wantcoi,  reckless,  or  grossly  careless  handling 
of  the  pistol  la  not  wlShln  Ky.  St  f  1242,  pon- 
ishing  a  person  shooting  in  sudden  affray ;  bnt 
the  act  is  punishable  at  common  law  igr  fine 
and  imprisonment 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  82 ;  Dec.  Dig.  |  S7.*] 

6.  AssAOz.!  AND  Battkbt  <|  96*)— Mauciodb 

ShOOTINO — EVIDENCB— InBTBUOTIORS. 

Where,  on  a  trial  for  willful  and  malicious 
shooting,  the  evidence  showed  that  accused  had 
been  shooting  his  pistol,  celebrating  tbe  coming 
of  Christmas,  before  prosecutor  appeared,  and 
there  were  circumstances  showing  that  tbe 
shooting  done  thereafter  was  of  a  similar  char- 
acter, the  court  should  charge  that  if  the  jury 
did  not  believe  that  accused  willfully  and  ma- 
liciously shot  prosecutor  with  intent  to  kill 
him,  but  did  believe  that  he  recklessly,  wanton- 
ly, or  in  gross  carelessness  shot  his  pistol,  and 
by  reason  thereof  shot  prosecutor  without  mal- 
ice, he  should  be  convicted  of  unlawfully 
wounding  another. 

{Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  ||  142-UO;  Dec  Dig.  | 
96.*] 

6.  CBTiaRAi.  Law        1084*)— AppnAXi— Sus- 
pending JUDQlfENT. 

Under  Cr.  Code  Prec.  |  836,  sabsecs.  1,  2, 
providing  that  an  appeal  must  be  prayed  dur- 
mg  the  term  at  which  the  Judgment  is  render- 
ed, and  shall  be  granted  as  a  matter  of  right, 
and  that  when  an  appeal  is  prayed  the  court 
shall,  if  accused  desires  it,  suspend  execution  of 
the  judgment  until  the  expiration  of  the  time 
within  which  accused  must  lodge  a  transcript 
of  the  record  in  the  clerk's  office  of  the  Court 
of  Appeals,  the  circuit  court,  when  an  appeal 
is  prayed  during  the  term,  most,  as  a  matter  of 
right  grant  the  appeal  uid.  If  accused  desires 
it  suspend  execution  of  the  judgment 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2728,  27»,  2731,  2788- 
2735 ;  Dec.  Dig.  {  1084.*! 

Appeal  from  Circuit  Court,  Daviess  County. 

Herbert  Balee,  alias  NI<*  Balee,  was  con- 
victed of  crime,  and  be  anneals,  Revwsed 
and  remanded. 

Louis  I.  Igleheart,  of  Owensboio,  for  ap- 
pellant James  Oamett,  Atty.  Gen.,  and 
Overton  S.  Hogan,  Asst  Atty.  Cien.,  for 
the  Commonwealth. 

HOBSON,  G.  3.  On  the  Saturday  evening 
before  Christmas,  In  December.  1011,  Herbert 
Balee  and  Horace  Kelley,  who  were  both 
negroes  and  drinking  heavily,  were  walking 
out  a  road  leading  out  to  Owensboro.  It  was 
about  11  o'clock  at  night  and  very  dark. 
They  were  on  their  way  to  the  house  of  an 
aunt  of  Horace  Balee,  where  he  was  going 
to  spend  the  night  They  heard  a  cart  com- 
ing up  behind  them  and  stopped.  When  the 
horse  got  up  to  them,  either  they  stopped 
the  twrse,  or  the  horse  stopped.  There  were 
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two  white  meo  in  Uw  cart  One  of  tbe  ne- 
groes walked  to  tlie  cart  and  asked  the  white 
men  where  they  were  going.  They  told  them 
they  were  going  close  to  Olhonu.  They  talk- 
ed pretty  friendly  at  first,  and  one  of  them 
wanted  to  ride.  He  had  a  pistol  In  his  hand, 
which  he  was  swinging  around.  He  asked 
Morris,  one  of  the  white  men,  if  he  had  a 
gun.  Morris  said,  "yes,"  and  he  said,  "Shoot 
your  guD."  Morris  did  not  have  a  gun,  bnt 
a  bottle  of  whisky.  The  negro  then  wanted 
Sharp,  the  other  white  man,  to  take  a  drink 
of  whisky  out  of  a  bottle  he  had.  Sharp 
declined,  and  the  n^o  asked  Morris  to  take 
a  drink.  Morris  took  the  bottle  and  turned 
It  up  to  his  month  to  get  rid  of  him,  making 
out  he  was  drinking,  but  not  drinking  any. 
The  n^iiro  then  started  from  the  cart,  and 
said  again,  "Shoot  your  gun."  They  were 
only  a  Uttle  way  from  him  and  drlrlng  slow- 
ly, and  he  commenced  footing.  The  second 
shot  liit  Sharp,  and  one  iSiot  went  through 
Morris'  hat  Morris  then  asked  him  if  he 
was  shooting  at  them,  and  th^  said,  "no." 
Morris  and  Sharp  then  turned  the  cart 
around  to  go  batft  to  Owensboro,  as  Sharp 
was  shot,  and  the  negro  commenced  shoot- 
ing again.  When  the  negro  with  the  pistol 
came  up  to  the  cart,  his  companion  said  to 
htm:  "Them  white  folks  alnt  going  to  let 
yon  ride;  there  alnt  no  room  In  Oiere."  He 
answered,  "111  make  room."  Herbert  Balee 
was  indicted  for  the  wlUfnl  and  malldons 
shooting  of  Morris.  On  ttie  trial  of  tbe  case 
the  negro,  Kelley,  testified  that  It  was  Balee 
who  had  the  pistol  and  did  the  shooting; 
while  Balee  testified  that  he  had  no  pistol, 
and  It  was  Kelley  who  had  the  pistol  and  did 
the  shooting.  Tbe  two  white  men  bad  never 
seen  either  of  the  two  negroes  before.  It 
was  drizzling  rain  and  dark;  but  they  both 
testified  that  it  was  the  larger  negro  of  the 
two  that  had  the  pistol  and  did  the  shooting, 
and  that  Balee  was  the  man.  The  Jury 
found  Balee  guilty  of  willful  and  malicious 
shooting,  under  section  1166,  Ey.  St,  and  the 
conrt  having  refused  his  motion  for  new 
trial,  and  entered  Judgment  on  the  verdict, 
he  appeals. 

[1]  In  his  closing  argument  to  the  Jury  the 
commonwealth's  attorney  called  the  defend- 
ant and  had  the  defendant  to  stend  up  be- 
fore the  jury  by  the  side  of  the  prosecuting 
witness,  Horace  Kelley,  to  which  the  defend- 
ant at  the  time  objected,  and  bis  objection 
being  overruled  by  the  court  he  excepted.  It 
Is  insisted  that  this  was  erroneous  and  very 
prejudicial  to  the  defendant,  for  the  reason 
that  when  they  were  not  standing  together 
It  was  not  easy  to  say  which  was  the  larger 
of  the  two.  The  Code  of  Practice  provides 
that  the  commonwealth's  attorney,  after  the 
stetement  of  tbe  case  against  the  defendant, 
must  then  offer  the  evidence  In  support  of 
the  Indictment  (sections  220,  221);  that  the 
defendant  or  his  attorney  may  then  stete  the 
nature  of  his  defense  and  the  law  and  evi- 


dence on  which  he  relies  in  support  of  i^ 
or  he  may,  at  his  option,  make  this  state- 
ment before  the  evidence  for  the  common- 
wealth Is  Introduced;  that  the  defendant 
mast  then  offer  his  evidence  In  sui^rt  6C 
his  defense  (sections  222.  223);  that  the  par- 
ties may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court  for  good  rea- 
son. In  furtherance  of  Justice,  permit  them 
to  offer  evidence  upon  their  original  case; 
and  that  the  court  shall,  on  motion  of  either 
party,  and  before  any  argum^t  to  the  jury. 
Instruct  the  jury  In  writing  on  the  law  appli- 
cable to  the  case.  It  Is  Important  to  the  de- 
fendant that  all  the  evidence  which  Is  to  be 
offered  against  liim  shall  be  offered  before 
the  argument  of  his  counsel  Is  made;  and  it 
may  be  very  prejudicial  to  him  to  allow  any 
additional  evld^ce  After  his  counsel  lias 
argued  his  case  to  the  Jury  on  the  evidence 
that  is  before  the  ^ry. 

In  Onpp  T.  Commonwealth,  87  Ky.  85,  7  S. 
W.  406,  9  Ky.  Law  Bep;  877.  after  tbe  atga- 
ment  to  the  Jury  for  the  dtfendant  had  doe- 
ed,  and  the  attorney  for  the  commonwealth 
had  b^m  his  ai^nment,  he  liad  the  prose- 
cutor to  come  around  where  be  was,  and 
when  he  had  done  so  the  attorney  put  his 
hands  on  the  face  of  the  prosecutor  and  said 
to  the  jury:  *H3entiemen,  look  at  the  scar 
on  his  face.  Is  that  worth  only  $60?"  This 
was  all  objected  to  by  the  defendant,  and  his 
objection  being  overruled  he  enepted.  Re- 
versing the  conviction  for  this  reason,  tbe 
court  said:  "It  is  not  the  interest,  nor  Is  It 
presumed  to  be  the  intention  of  the  oommoo- 
wealth,  to  procnre  the  conviction  of  persons 
accused  of  crime  by  Illegal  means.  Ttie 
Criminal  Code,  In  order  to  procnre  fair 
trials,  prescribes  the  mode  and  ord^  in 
which  the  testimony  may  be  given  to  the 
jury,  and  courts  cannot  afford  to  permit  a 
departure  therefrom  when  the  object  and 
effect  Is  to  give  to  either  party  an  undue 
advautege  of  the  other," 

The  error  In  this  case  was  more  preju- 
dicial and  serious  than  in  the  case  cited; 
for  here,  perhaps,  the  most  convincing  evi- 
dence was  given  after  the  argument  of  his 
case  by  his  counsel  to  the  jury,  and  the 
whole  question  was  one  of  Identity. 

[2]  It  appears  from  the  record  that  an  In- 
dictment was  found  on  January  9,  1912. 
This  Indictment  was  qaashed  on  January  13, 
1913,  and  on  tbe  same  day  another  indict- 
ment was  returned,  under  which  the  trial 
was  had ;  the  latter  indictment  aptly  show- 
ing, on  ite  face,  that  it  was  a  continuation  of 
the  former  prosecutions.  There  was  no  con- 
flictlon  to  the  evidence  on  the  question ;  and 
therefore  there  was  no  need  for  tbe  court  to 
submit  to  the  jury  the  question  whether  the 
latter  indictment  was  returned  In  lieu  of 
the  former,  and  on  another  trial  this  part  of 
instruction  1  will  be  omitted. 
.  i3-l]  The  first  Instruction  was  given  nn- 
dw  section  1166,  Ky.  St   The  eeoHHl  la> 
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strnctlon,  which  was  based  upon  aection 
1242,  Ky.  St.  told  the  jury.  In  Bubatance, 
that  if  the  defendant  did  the  staootiDg  In 
andden  heat  and  imssion.  or  in  a  sadden  af- 
fray, wltbout  prerions  malice,  they  should 
find  blm  goUty  under  that  section.  But  there 
was  no  evidence  in  the  case  tending  to  show 
that  the  shooting  was  done  In  sudden  affray, 
or  in  sadden  heat  and  passion.  There  was 
erldenoe  showing  that  the  n^o  bad  been 
shooting  offl  his  {^tol.  celdirattng  the  coming 
of  Christmas,  before  the  white  men  drove 
np,  and  there  were  drcnmstances  tending  to 
show  that  the  shooting  done  after  diey  drove 
np  VB»  of  a  similar  character.  If  the  de- 
fendant fixed  bis  pistol  recklessly,  the  Jury 
had  a  rl^t  to  infer  malice  from  the  reck- 
lessness of  tiw  act  Bat  whether  or  not  the 
shooting  was  maliciously  done  was  a  ques- 
tion for  Om  iuTS,  under  all  Oie  drcomstanc- 
es.  If  the  shooting  was  not  maUdoos.  bat 
the  resnlt  of  the  wanton,  recess,  or  grossly 
careless  handling  of  the  pistol,  the  olf^ue  Is 
not  covered  by  section  1212,  Ey.  St,  but  Is 
punishable  at  common  law  with  fine  and  Im- 
Ifflsonment  This  view  of  the  case  staould 
have  beea  sotailtted  to  the  Jury  by  an  ap- 
propriate instruction;  that  Is,  in  Ilea  of  in- 
stroction  2;  the  court  should  have  told  the 
Jury  that  If  they  did  not  believe  from  the 
evidence,  b^ond  a  reasonahle  doubt  that 
the  defendant  wlUfally  and  malldonsly  shot 
George  Sharp  with  a  pistol,  with  the  inten- 
tion to  Ull  him,  as  aet  oat  in  No.  1.  but  did 
believe  from  the  evldoice,  beyond  a  reason* 
able  doubt,  that  In  Davla  county,  and  within 
12  mcmths  before  January  9,  1912,  he  recfc- 
lesdy,  wantonly,  or  in  gross  carelessness 
shot  off  bis  idstol.  and  by  reason  ot  such 
recklessness,  carelessness,  or  wantonness  In 
handling  his  jdstol  shot  and  wounded  Cteorge 
Sharp,  without  malice,  they  should  find  him 
guilty  of  unlawfully  wounding  anothOT,  and 
fix  his  punishment  at  fine  or  imprisonment 
in  their  discretion,  or  both  In  their  discre- 
tion. Ewing  V.  Commonwealth,  129  Ky.  237, 
111  S.  W.  352,  83  Ey.  Law  Rep.  749;  Smith 
V.  Commonwealth.  133  Ey.  632,  118  S.  W. 
368;  Lewis  v.  Commonwealth,  140  Ky.  652, 
131  S.  W.  517;  2  Boberson,  Criminal  Law, 
i  637. 

It]  After  his  motion  for  new  trial  was 
overroled  and  Judgment  entered,  the  defend- 
ant prayed  an  appeal  to  this  court  which 
waa  granted,  and  be  moved  the  court  to  sus- 
pend the  Judgment  against  him  until  the  ex- 
piration of  the  period  within  which  be  was 
required  to  lodge  a  transcript  of  the  record 
In  the  clerk's  office  of  this  court  The  court 
overruled  the  motion,  and  he  excepted.  Sub- 
sections 1  and  2  of  section  S36  of  the  Crimi- 
nal Code,  governing  appeals  in  felony  cases, 
provide:  "The  appeal  must  be  prayed  during 
the  term  at  which  the  Judgment  Is  rendered, 
and  the  prayer  noted  on  the  record  In  the 
drcnlt  court   The  appeal  shall  be  granted 


as  a  matter  of  right  When  an  appeal  is 
iwayed.  the  court  shall,  if  the  defendant  de- 
sire it  make  an  order  that  the  execution  of 
the  Judgment  be  suspended  until  the  expira- 
tion of  the  period  within  which  the  defend- 
ant Is  required  to  lodge  a  transcript  of  the 
record  in  the  clerk's  office  of  the  Court  of 
Appeals." 

The  court  Is  given  no  discretion  under  this 
section,  and  it  is  Incambeot  upon  the  circuit 
court  when  the  appeal  is  prayed  during  the 
term  in  whldi  the  Judgment  Is  rendered,  to 
grant  the  appeal  as  a  matter  ot  right  taui 
also  as  a  matter  of  right  U  Oie  defendant 
desires  it  to  make  an  ordw  that  the  execu- 
tion of  the  Jodgment  be  sospoided  until  the 
ezpiratiOD  of  the  period  within  which  the  de- 
fendant is  reqalred  to  lodge  a  tiuucr^  of 
tile  record  in  the  dark's  office  of  tb»  Ooort 
of  Appeals. 

Jut^^ent  reversed,  and  cause  remanded 
for  forUier  proceedings  consistent  herewith. 


DUFF  V.  C0MM0NWBAIA7H. 
(Court  of  Appeals  of  Kentucky.   May  8, 1A18.) 

1.  CsnaRAZ.  Law  (|  1150*H-Vnnvs— Bvi< 

DKNCB—QUXBTION  VOB  JUBT. 

Where  the  witnesses  for  the  commonwealth 
testified  to  facts,  If  believed,  showing  that  the 
offense  clian»d  was  committed  in  the  county 
and  witiiln  12  months  next  befwe  the  finding  of 
the  indictment  a  convictioD  rendered  under 
proper  instructions  will  not  be  disturbed. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3074-8083;  Dec  Dig.  | 
1100.*] 

2.  CaiiaNAi.  Law  (H  68^  llfi3*)— Bvidbrck— 
Obdbb  of  Pboov  —  DiscBBnoN  or  Tbui. 

COUBT. 

The  court  may  in  the  furtherance  of  Jai- 
tice  permit  in  rebuttal  testimony  that  should 
have  been  introduced  in  cbiet  and  its  actioo 
will  not  be  disturbed  on  appeal,  unless  the  dis- 
cretioD  has  been  abused,  and  substantial  rights 
of  the  party  complaining  prejudiced  thereby. 

[Bd.  Note. — For  other  cases,  see  CrimlDal 
Law,  Cent  Dig.  81 161S,  1618,  S061-3006;  Dee. 
Dig.  81  684.  1153.*] 

3.  Intoxioahno  Liquobs  (|  148*>— Viou- 
TiOK  OF  Local  Oftioit  Law— Evidxrcb. 

Where  accused  keeping  for  sale  Intoxicat- 
IcK  liquor  in  a  local  option  county  agreed  with 
a  buyer  there  to  sell  him  a  iqtedfied  amount  for 
a  specified  price,  the  mere  fact  tliat  the  actual 
delivery  was  made  in  another  county  did  not 
relieve  accused  from  liability. 

[Ed.  Note.— For  other  cases,  see  Intoxkattng 
Liquors,  Dec.  Dig.  |  1^*] 

Appeal  from  dreuit  Cbort  Perry  Goonty. 

John  A.  Duff  was  convldjed  of  violatlog 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

W.  C.  Eversole,  of  Hazard,  for  appellant 
James  Oamett  Atty.  Qen..  and  D.  O.  My- 
att  Asst  Atty.  Gen.,  for  the  Commonwealth. 

LASSING,  J.  At  the  September,  1912, 
term  of  the  Perry  dreuit  conrt  John  A. 
Duff  was  indicted  for  the  unlawful  and  11- 
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legal  sale  of  Uanor  in  Peny  county,  in  vio- 
lation of  the  local  option  law,  within  12 
months  next  preceding.  A  trial  resulted  in 
his  conviction,  and  from  the  Judgment  pred- 
icated  on  that  verdict  he  prosecutes  an  ap- 
|)eal  and  seeks  a  reversal  primarily  upon 
two  grounds;  First,  error  of  the  court  In 
permitting  evidence  in  chief  to  be  Intro- 
duced in  rebnttal;  and,  second,  because  the 
verdict  Is  not  supported  by  the  evidence. 

[1]  The  evidence  shows  that  the  appel- 
lant lived  In  Perry  county  near  the  Breathitt 
county  line ;  the  North  fork  of  the  Kentucky 
river  separating  the  two  counties  at  that 
point  Some  time  In  January  or  February, 
1912,  preceding  the  date  of  the  indictment, 
William  Baker,  James  Baker,  and  John 
Monls  went  to  the  home  of  appellant  to  buy 
some  wbisky.  They  testis  that  they  bought 
^  worth,  this  being  five  gallons  at  $4  per 
gallon,  and  paid  for  same;  that  the  whole 
transaction  took  place  in  Perry  county;  and 
that  this  purchase  was  made  in  January  or 
February  preceding  the  finding  of  the  indict- 
ment Ai^llant  and  some  three  or  four  wit- 
nesses, Introduced  by  him  In  his  behalf,  tes- 
tis that  the  sale  was  made  after  the  fash- 
ion described  In  tbe  case  of  John  A.  Dutt 
V.  Commonwealth,  infra,  this  day  decided ; 
that  la,  while  the  application  for  the  whisky 
was  made  in  Perry  connty,  It  was,  in  fact, 
sold  In  Breathitt  county,  and  that  the  sale 
complained  of  was  made  in  1910  rather  than 
in  1012,  as  all^d  by  the  witnesses  for  the 
(^mmonwealth.  If  the  witnesses  for  the 
commonwealth  are  to  be  believed,  the  sale 
was  made  !□  Ferry  county  and  within  12 
months  next  before  the  finding  of  the  Indict- 
ment This  question  was  fairly  submitted  to 
the  jury  by  an  instmction,  of  which  no  com- 
plaint Is  made. 

[2]  As  to  the  complaint  that  the  court  erred 
In  permitting,  in  rebuttal,  evidence  which 
should  have  been  offered  in  chief,  it  is  suf- 
ficient to  Bay  that  {Hractically  all  of  the  evl- 
daice  complained  of  was  properly  introduced 
in  rebuttal.  Indeed,  all  that  these  witness- 
es offered  in  rebuttal  testified  to  was  In 
contradiction  of  appellant  and  his  witness- 
es. But,  even  it  it  should  be  conceded  that 
some  of  the  questions  propounded  should 
have  been  brought  out  In  their  evidence 
in  chief,  we  would  not  hold  that  on  this  ac- 
count the  case  should  be  reversed,  for  it 
not  infrequently  happens  in  the  trial  of  a 
case  that  counsel,  in  the  examination  of  a 
witness  overlooks  some  material,  important 
question,  and  even  after  he  has  closed  in 
ddef  the  court,  In  the  exercise  of  that  broad 
discretion  wlii<3i  he  has,  may,  in  furtherance 
of  Justice,  permit  the  omitted  question  to 
be  asked;  and  it  is  only  in  cases  where  this 
discretion  Is  abused  and  the  substantial 
rlgiits  of  ttie  litigant  are  prejudiced  by  rea- 
son thereof  that  a  reversal  would  be  ordered 
or  Justified.    This  principle  Is  fully  estab- 


lished by  the  opinions  of  this  court  in  th«> 
following  cases:  Abbott  v.  Commonwealth, 
62  S.  W.  715,  23  Ky.  Law  Rep.  226;  WlUiams 
V.  Commonwealth,  90  Ky.  S96,  14  S.  W.  596, 
12  Ky.  Law  Bep.  525;  Tn.ax  v.  Common- 
wealth, 149  Ky.  699,  149  S.  W.  1033;  Hen- 
son  V.  Commonwealth.  139  Ky.  ITS,  129  8. 
W.  666. 

[3]  Appellant  is,  by  the  record,  shown  to 
have  been  operating  In  open  violation  of  law 
in  both  Perry  and  Breathitt  counties,  la 
each  of  which  the  local  option  law  is  in 
force.  There  Is  absolutely  no  merit  in  the 
claim  that  the  sale  was  made  In  Breathitt 
county,  and  It  is  apparent  that  this  crossing 
of  the  river  and  maJdng  the  actqal  delivery 
of  the  whisky  In  Breathitt  county.  If  his 
contention  be  accepted  as  true,  can  afford 
him  no  relief,  when  the  sale  was  made  In 
Perry  county.  He  had  a  fiUr  trial,  and  the 
judgment  Is  affirmed. 


DUFF  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  May  8,  1913.) 
Cbihimal  Law  (|  112*)— lNTOXioi.TiHo  Liq- 

UOBS  <|  238*)— VIOLATION  OF  LOOAl.  OPTIOIT 

Law— EviDKRCB— SumciEiTOT. 

Where  accused  keeping  for  Mle  whisky  in 
a  local  option  county  afljeu  widi  a  buyer  there 
to  sell  htm  a  specified  amount  for  a  specified 
price,  and  then  pat  whisky  into  jogs  and  bot- 
tles, and  then  took  them  across  a  river  into  an 
adjoining  county,  and  delivered  the  same  to  the 
buyer,  who  then  paid  the  price,  the  jury  could 
find  that  the  sale  was  in  the  local  option  coun- 
ty, and  that  the  acts  of  accused  were  within 
Ky.  St  8  2570,  proriding  that  no  trick  or  pre- 
tense shall  be  allowed  to  defeat  tlte  policy  of 
the  prohihitory  law. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |8  220-226,  230;  Dec.  Big.  f 
112;*  Intoxicating  Liquors,  Cent  Dig.  |(  324- 
330:   Dec.  Diff.  |  23&*] 

Appeal  from  Circuit  Court,  Perry  County. 

John  A.  Duff  was  convicted  of  violating 
the  local  option  law,  and  he  appeala  Af- 
firmed. 

W.  G.  fl)rersole,  of  Haxard,  for  appelant 
James  Gamett,  Atty.  Oen.,  and  D.  O.  Hyatt, 
Asst  Atty.  Oea,  tor  the  Commonwealth. 

LASSING,  jr.  The  pnnd  Jury  of  Perry 
county  at  its  June,  1912,  term,  returned  an 
iDdlctment  against  John  A.  Ehifl,  during 
him  with  selling  stdrituous,  vinous,  and  malt 
liquors  In  said  county  within  12  moi^hs  next 
b^ore  the  finding  of  the  indictment;  con- 
trary to  the  local  option  law  in  force  In  said 
connty.  Upon  this  Indictment,  nnder  a  plea 
of  not  guilty,  the  defendant  was  tried,  flnind 
guilty,  and  his  punishment  fixed  at  a  flue 
of  f  100  and  Imprlsimnient  for  20  days.  He 
appeals,  and  seeks  a  reversal  upon  the  ground 
that  the  verdict  Is  flagrantly  against  the  evi- 
dence, which  shows  conclusively  that  the  of- 
fense was  committed  in  Breathitt  county, 
and  the  motion  for  a  peremptory  instmction. 
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at  the  conclnsloii  of  the  evidence,  should 
have  been  sustaloed.  He  also  complains 
that  the  court  erred  in  Instructing  the  Jury. 

The  facta,  aa  dlacloaed  by  the  evidence 
ure  as  follows:  The  commonwealth  showed 
that  one  Boh  Slzemore  and  Will  OUrer  some 
time  in  January  or  February,  1012,  went  to 
John  A.  DalTs  house,  which  was  in  Perry 
county,  and  told  him  that  they  wanted  some 
whisky,  and,  after  some  considerable  de- 
liberation, agreed  with  him  upon  the  price 
which  they  shonld  pay  for  the  whisky,  and 
also  the  amount  which  they  should  recelTe. 
Thereupon  appellant  and  Will  Oliver  went 
Into  a  room  in  his,  appellant's,  house,  and 
drew  out  of  a  barrel  the  amount  of  whisky, 
whldi  the  said  Sisemora  and  Ollrer  were  to 
have  and  pay  for.  It  mu  put  into  jugs  and 
bottles,  and  these  were  taken  in  a  sack  by 
appellant  down  to,  and  across,  the  river 
which  separated  Perry  county  from  Breathitt 
county.  When  they  reached  the  Brrathitt 
county  sid^  the  whisky  was  turned  over  to 
Oliver,  who  delivered  to  appellant  the  mon- 
ey whidi  he  and  Slzemore  had  agreed  to 
pay  for  same.  Tli^  at  once  returned  to 
the  Perry  cxmnty  aide  of  the  river,  and 
Sizemore  delivered  to.  Oliver  his  part  of  the 
whIAy.  Aiq>eUant  admits  having  the  whis- 
ky for  sale  and  sdling  same,  but  insists 
that  be  made  no  sale  in  Perry  coimty.  that 
the  sale  was  made  In  Breathitt  county. 
The  only  difference  between  the  testimony 
offered  by  tiie  commonwealldi  and  that  of 
appellant  is  that  the  witnesses  fOr  the  com^ 
monwealth  state  that  the  agreement  was 
made  in  Perry  county,  whereas  ai^Iant  In- 
flAsts  tbat  tile  contract  was  made  In  Breathitt 
county.  Certain  it  is  that  there  was  drawn 
from  the  barrel  the  exact  amount  (mly  of 
whisky  which  Sizemore  and  Oliver  wanted 
and  agreed  to  pay  for.  Acting  under  the  di- 
rections of  amwllant,  Sizemore  ddlvered  the 
money  to  pay  fbr  his  part  of  the  whisky 
to  Oliver,  before  any  part  of  it  was  drawn 
from  the  barrel,  and  if,  as  a  matter  of  fact, 
the  trade  was  made  in  Perry  county  and  the 
terms  upon  which  the  whisky  should  be  sold 
fnUy  agreed  upon,  and  the  parties  carried 
it  over  into  Breathitt  county  simply  for  the 
purpose  of  defeating  the  effect  of  the  local 
option  law,  the  case  falls  squarely  within 
the  principles  announced  by  this  court  in 
Merritt  r.  Commonwealth,  122  Ky.  669,  92 
R.  W.  611,  20  Ey.  Law  184,  In  which 
the  court  said:  "It  was  admitted  by  aivel- 
lant,  upon  the  trial,  that  the  local  optlcn 
law  was  in  force  In  magisterial  district  No. 
S  of  Clark  county  at  the  time  of  the  sale  of 
the  whisky  in  question,  but  it  was  then,  and 
is  now,  contended  by  him  tbat  the  sale  of 
the  whisky  was  wholly  made  and  completed 
in  another  county  than  Clark,  for  which 
reason  he  was  not^gullty  of  the  violation  of 
the  local  option  law  in  force  In  magisterial 
district  No.  S  of  Clark  coun^.  We  are  un- 
willing to  accept  this  view  of  the  matter. 
Aceovttlng  to  the  evidmce  he  kept  the  whisky 


for  sale  in  a  local  option  district  in  Clark 
county,  at  bis  residence ;  the  pundiaser  went 
there  to  buy  it,  and  there  announced  the  pnr- 
pose  of  Mb  visit,  specifying  the  quantity  of 
whisky  he  desired.  He  knew  in  advance  the 
price  to  be  paid  for  the  whisky  and  carried 
the  required  amount  with  him.  This,  of 
course,  was  known  to  appellant,  so  he  imme- 
diately brought  forth  from  his  house  the  half 
pint  of  whisky  desired  by  the  witness,  exhib- 
ited it  to  him,  and  invited  him  to  go  with  him 
In  his  boat  across  the  river  to  receive  and 
pay  for  it.  They  went  across  the  river,  and. 
after  getting  there,  the  witness  received  the 
whisky  from  appellant  and  paid  him  for  it, 
following  which  they  returned  at  once  to 
appellant's  house  where  they  separated.  Up- 
on receiving  Bppenon's  avowal  tbat  he  came 
to  pundiase  whteky,  and  In  letting  him  know 
he  had  it  for  sale,  showing  it  to  bim  and 
inviting  him  across  the  river  to  get  it,  ap- 
pelant, mm  if  no  words  were  Bipolcen,  In- 
formed bim  as  plainly  as  languid  could 
have  done  that  he  could  and  would  comply 
with  his  request  upon  the  terms  proposed, 
and  by  that  meuiB  tlie  minds  of  the  parties 
came  together  as  fully  as  If  the  wblSky  bad 
been  then  and  tiiere  d^vered  and  paid  for." 
To  the  same  effect  is  Lemore  v.  Common- 
wealth. 127  Ky.  480,  106  S.  W.  080^  I»  Ky. 
Law  Rep.  887.  The  evidence  was  amply 
sufficient  to  Justify  the  court  in  giving  In- 
struction No.  2,  widch  is  as  follows:  '*If 
you  shall  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  sale  was  made 
in  Perry  county,  the  iniee  agreed  on  for 
the  sale  of  said  liquor  In  aaSA  Perry  coun- 
ty, and  that  the  contract  for  said  sale  was 
foUy  agreed  on  in  said  Perry  coimty,  and 
tbat  the  minds  of  the  said  parties  fully  met 
in  Perry  county  as  to  the  sale  of  said  Uquor, 
and  that  in  said  contract,  if  you  shall  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  such  contract  wu  made  In  Peny 
county,  and  that  the  defendant  agreed  to  de- 
liver the  said  liquor  to  the  witness  or  bis 
agent  In  Breathitt  county,  and  receive  the 
pnrdiaae  price  therefor,  the  same  was  a  sale 
in  Perry  ooonty." 

It  is  apparent  tbat  the  Jury  believed  that 
the  transaction  was  bad  in  Perry  county, 
and  that  the  delivery  of  the  whisky  across 
the  river  in  Breathitt  vras  mer^j  a  part  of 
a  plan,  Qonoplved  and  entered  into  by  and 
between  Oliver  and  appelant  to  enable  them 
to  avoid  the  effect  of  the  local  opti(»i  law. 
Counsel  for  appellant  concedes  that  his  cll- 
eat  was  guilty  of  a  vtolatUm  of  the  local 
option  law,  but  insists  that  the  prosecution 
should  have  been  conducted  it  Breatiiltt, 
rather  than  Periy,  county.  We  are  of  oi^- 
ion  tbat  the  real  transaction  took  place  in 
Perry  county,  where  Ibe  whisky  was  stored, 
where  ai^lant  Uved,  and  where  the  wit- 
nesses for  the  oouunouweaKb  went  in  order 
to  purchase  same.  The  transaction  was  a 
simple  one.  But  three  propositions  are  bi- 
volved:  Did  appellant  have  the  whisky ;  was 
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It  for  sale ;  and  what  was  the  price  per  quart 
or  gallon?  He  admits  that  he  had  It,  and 
that  it  was  for  sale;  that  he  notified  the 
prosecuting  witnesses  the  price,  and  they 
agreed  to  pay  same.  He  required  one  of 
them  to  collect  from  the  other  enough  money 
to  pay  for  the  whisky  which  he  was  to  re- 
ceive. In  onr  opinion  the  whole  transaction 
was  closed  then,  and  the  crossing  of  the 
river  was  simply  an  attempt,  on  their  part, 
to  enable  appellant  to  avoid  being  punished 
for  an  open,  flagrant  violation  of  the  local 
option  law,  then  in  force  in  Perry  connty. 
Section  2570,  Kentucky  Statutes,  provides: 
"No  trick,  device,  subterfuge  or  pretense 
shall  be  allowed  to  evade  the  operation  or 
defeat  the  policy  of  the  law  against  selling 
spirituous,  vinous  or  malt  liquors  without 
license,  or  in  violation  or  evasion  of  any  lo- 
cal option  laws  prevailing  In  any  county, 
town,  city,  precinct  or  munidpaUty  of  tUa 
commonwealttL"  When  this  section  of  the 
statutes  is  read  in  connection  with  the  evl* 
dence  oCrered  by  the  commonwealth  and  the 
admission  made  by  appellant,  it  la  an>uent 
that  InstructiOQ  No.  2  was  authorized ;  and, 
under  it,  the  Jury  had  a  right  to  say  wheth- 
er or  not  the  carrying  of  this  liquor  over 
into  Breathitt  county  and  delivering  it  to 
Oliver  upon  that  side  of  the  river,  rather 
than  upon  the  Perry  county  side,  was  a  trick, 
device,  or  eclieme,  resorted  to  for  the  pur- 
pose of  defbatliic  the  provision  of  the  law, 
which  appellant  was  violatliig. 

Finding  no  error  in  the  proceedinc  leading 
up  to  appellant^s  trial  and  ccmTlctkm,  the 
jodgm^t  is  affirmed. 


BROWN  V.  BSABD  et  aL 
(Oonrt  of  Appeals  of  Kentucky.   Hay  9,  X018.) 

1.  HxQHWATS  (I  68*)— Pbocxbdinob  to  Bb- 

TABIJ8H— RBTIBW. 

Kv.  St  S  4303.  authorising  the  party  ag- 
grieved by  an  order  of  the  coanty  court  in 

Eroceedings  to  establish  a  public  road  to  appeal 
>  the  circuit  court,  and  providing  that  the  ap- 
peal slull  he  tried  do  novo,  is  applicable  to  a 
nonresident,  proceeded  against  by  warning  or- 
der, bat  not  sppearing,  and  be  may  appeal  from 
an  adverse  judgment  of  the  couoty  court  not- 
withstanding Civ.  Code  Prac.  |  414,  autborli- 
ing  nonresidents  not  appearing  to  apply  for  a 
retrial  in  the  court  wnere  the  judgment  was 
rendered. 

[Ed.  Note.— For  other  cases,  eee  Highw^s, 
Cent  Dig.  if  177-lBa  200-208;  Dee.  Dig.  | 
58.*] 

2.  HlOHWATS   ({  59*)— PSOCEIOXHaS  TO  Ss- 
TABLI8H— RaVISW. 

The  circoit  court  on  appeal  from  an  order 
of  the  county  court  establishing  a  public  road 
most,  as  required  by  Ky.  St  {  4303,  try  the 
case  de  novo,  and  Is  not  confined  to  errors  ap- 
parent on  the  record,  notwithstanding  sections 
4296  and  4206.  defining  the  proceedings  in  the 
county  court,  and  requiring  exceptions  to  be 
there  filed  to  the  commissioners'  report 

[Ed.  Note.— For  other  cases,  see  H^ways, 
Cent  Dig.  |  190;  Dec  Dig.  |  69.*] 


8.  APPBAL  AMD  Ebbob  (|  888*)  —  ImrHBIOB 
CouaiB, 

In  the  case  (tf  ordinary  appeals  from 
courts  of  inferior  jurisdiction  to  the  circuit 
court,  a  plaintiff  may  not  amend  bis  pleadings 
so  as  to  set  up  a  new  and  independent  cause  of 
/action,  but  the  cause  of  action  to  be  tried  on 
the  appeal  must  be  the  one  tried  in  the  lower 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3617-3619;  Dec.  Dig.  f 
888.*1, 

4.  Appeal  and  Ebbob  (|  888*)  —  Dcikbiob 

COUBTS. 

A  defendant,  on  appeal  from  an  inferior 
court  to  the  circuit  court,  may  make  all  the 
defenses  be  has,  and,  where  he  fails  to  set  op 
any  defense  and  permits  a  default  judgment.  It 
Is  within  the  discretion  of  the  circuit  court  on 
appeal  to  allow  the  filing  of  an  answer,  to 
change  the  defenses,  or  to  permit  new  defoisea, 
as  if  the  case  bad  been  origittUy  brougbt  In 
that  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror.  Cent.  Dig.  SI  3617-3619;   Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Laurel  County. 

Proceedings  by  J.  H.  Beard  and  others  for 
the  establishment  of  a  public  road.  From  a 
Judgment  of  the  circuit  court  dismissing  the 
appeal  of  H.  P.  Brown  from  an  order  of  the 
county  court  establishing  the  road,  he  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

W.  Ik  Brown,  <Ht  London,  tor  appelant. 
Hazlewood  ft  Jotanson,  of  London,  tor  appel- 
lees. 

CLAT,  a  This  appeal  presents  the  fol- 
lowing question:  May  a  nonresident  land- 
owner who  is  proceeded  against  by  warning 
order,  but  who  does  not  appear  in  the  action 
or  file  exceptions  to  the  commissioners'  re- 
port, appeal  to  the  circuit  court  from  a  Judg- 
ment establishing  a  public  road  through  his 
land? 

The  question  arises  in  the  following  way : 
J.  H.  Beard  and  about  40  other  citizens  of 
lAurel  county  instituted  this  proceeding  In 
the  Laurel  county  court  for  the  purpose  of 
establishing  and  opening  a  public  road  for 
a  distance  of  about  200  rods  through  lands 
belonging  to  H.  P.  Brown  and  others.  The 
propcwed  road  was  located  on  an  old  pass- 
way.  H.  P.  Brown,  a  nonresident,  was  pro- 
ceeded against  by  warning  order.  A  corre- 
sponding attorney  was  appointed,  who  re- 
ported in  substance  that  he  advised  H.  P. 
Brown  of  the  nature  and  pendency  of  the  ac- 
tion and  that  Brown  had  written  him  that 
he  had  employed  W.  L.  Brown,  an  attorney 
and  relative,  to  look  after  the  matter.  Ex- 
ceptions  were  filed  on  behalf  of  certain  of 
the  landowners,  but  none  were  filed  by  H.  P. 
Brown.  The  case  was  submitted  to  the  Jury 
and  damages  allowed  certain  defendants. 
None  were  allowed  H.  P.  Brown.  On  a  final 
hearing,  the  road  was  ordered  established. 
From  that  Judgment  Brown  appealed  to  tbe 
circuit  court  There  Brown  filed  a  special 
demurrer  to  the  petition  and  notice  of  the 
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si^cantB,  and»  not  waiving  said  demurrer, 
also  filed  a  general  denrarrer  to  the  petition 
and  notice.  He  also  entered  a  motion  to 
quash  the  commissioners'  report  and  amend- 
ed report  filed  in  the  county  court  In  ad- 
dition to  the  foregoing  action,  he  also  filed 
exceptions  to  the  commissioners'  report  and 
amended  report  The  special  and  general 
demurrer  and  the  motion  to  quash  the  com- 
missioners' report  and  amended  report  were 
oreirttled.  Thereafter  the  clrcnit  court  en- 
tered jadgm^t  dismissing  the  appeal,  bas- 
ing his  action  on  the  fact  that  H.  P.  Brown 
was  a  nonresident  and,  having  filed  no  an- 
awer  nor  exceptions  In  the  county  court,  his 
only  remedy  was  by  application  for  new  trbd 
In  the  county  court  From  that  judgment 
Brown  has  prosecuted  this  appeal. 

Section  4295,  Kentucky  Statutes,  provides : 
"At  the  first  regular  term  of  the  county  court 
after  the  owners  and  tenants  shall  have  been 
summoned  the  length  of  time  prescribed  by 
the  Civil  Code  of  Practice  before  an  answer 
Is  required,  no  exceptions  having  been  filed 
to  said  report  by  tither  party,  it  shall  be  the 
duty  of  the  court,  from  the  report  and  other 
evidence,  if  any,  to  determine  whether  the 
road  shall  be  established  or  altered  as  rec- 
ommended by  the  commlasloners."  Section 
4296  provides:  "When  exceptions  shall  be 
filed  by  either  party,  the  court  shall,  unless 
the  parties  agree  that  the  court  may  try  sach 
issues,  forthwith  cause  a  Jury  to  be  impanel- 
ed to  try  the  Issues  of  facts  made  by  the  ex- 
ceptloiu,  and  each  juror  shall  be  allowed  one 
dollar  per  day  for  his  servloeB,  to  be  taxed 
as  costs.  In  assessing  the  compensation  and 
damages,  tiie  Jnry  shall  be  governed  by  the 
rule  prescribed  in  section  4292  of  this  article, 
and  opcoi  request  of  either  party  may  be 
sent  by  the  court  In  charge  of  the  sherUt  to 
view  the  lands.  If  sufficient  cause  be  not 
shown  for  setUng  aside  the  verdict,  the  court 
shall,  upon  the  report  verdict  and  other  ev- 
idence. If  any,  determine  whether  the  road 
shall  be  established  or  altered,  as  recom- 
mended In  said  report" 

CaojatA  for  appellees  Insist  that  the  ft>re- 
golOK  statotes  make  it  perfectly  plain  tbat 
the  exceptions,  If  any,  must  be  filed  In  the 
county  court,  and  fliat,  If  mme  be  filed,  it  is 
the  duty  of  tiie  court  to  estabUsb  the  road, 
and  therefore,  If  no  exc^iona  be  filed  In  the 
oonnty  court,  there  la  really  nothing  for  the 
circuit  court  to  try  on  aiipeaL  On  this  ao> 
count,  It  la  Inslated  that  the  Judgment  of  the 
eireuit  court  diBonlsalng  the  appeal  was 
proper. 

II,  S]  Section  4303,  Kentacky  Statutes.  Is 
MM  DoUows:  "No  appeal  shall  lie  to  the  Court 
of  Appeals  ttmn  the  dedslon  of  a  county 
eourt  ordering  a  new  road  to  be  opoied,  or 
refusing  such  order,  or  ordering  an  alteration 
in  a  road,  or  refnalng  the  same,  or  discon- 
tinuing a  road,  or  refusing  such  discontinu- 
ance, allowing  gates  to  be  erected  across  a : 
road,  or  refusing  to  allow  the  same,  or  abol* 
IsUng  such  gates.  But  in  all  such  cases  the 


party  aggrieved  may  prosecute  an  appeal 
within  sixty  days  by  executing  bond  as  re- 
quired In  other  cases  to  the  circuit  court  of 
the  county,  and  the  appeal  shall  be  tried  de 
novo;  and  from  the  decision  of  the  circuit 
court  either  party  may  prosecute  an  appeal 
to  the  conrt  of  appeals,  and  the  latter  court 
shall  have  Jurisdiction  only  of  matters  of 
law  arising  on  the  record  of  such  cases."  It 
will  be  observed  that  the  foregoing  section 
not  only  gives  to  the  party  aggrieved  the 
right  of  appeal  to  the  clrcnit  court,  but  also 
provides  that  the  appeal  shall  be  tried  de 
novo.  There  Is  nothing  in  the  section  making 
It  inapplicable  to  a  nonresident  It  Includes 
all  parties  aggrieved.  The  ri^t  of  a  non- 
resident against  whom  a  Ja^ment  has  been 
rendered  upon  constructive  service  and  who 
did  not  appear  in  the  action  to  apply  at  any 
time  within  five  years  after  the  rendition  of 
the  Judgment  for  a  retrial  of  the  action  In  the 
conrt  where  the  Judgment  was  rendered,  as 
provided  by  section  414,  Civil  Code,  does  not 
divest  a  nonresident  of  the  right  of  appeal 
under  the  above  statute.  Nor  do  we  think 
that  on  such  an  appeal  only  errors  apparent 
in  the  record  may  be  considered,  as  In  the 
case  of  an  appeal  to  this  court  by  a  nonres- 
ident from  a  Judgment  of  a  circuit  conrt; 
for  the  statute,  by  providing  for  a  trial  de 
novo,  makes  It  (^r  that  the  case  is  to  be 
again  actually  tried,  and  Is  not  merely  sub- 
ject to  reversal  for  errors  of  law  committed 
by  the  county  court 

[t,  4]  While  it  Is  true  that  In  the  case  of 
ordinary  appeals  from  courts  of  Inferior  Ju- 
risdiction to  the  circuit  court,  a  plaintiff  can- 
not amend  his  pleadings  so  as  to  set  up  a 
new  and  independent  cause  of  action,  but 
the  cause  of  action  to  be  tried  on  the  ai^wal 
must  be  the  same  as  tried  In  the  lower  court, 
yet  the  defotdant  in  an  action  In  the  low- 
er court  has  the  right  on  such  an  aiv>eal  to 
make  aU  the  defenses  he  has.  If  he  falls  to 
set  up  any  defense,  and  allows  Judgment  to 
go  by  default,  it  la  within  the  dtecretlon 
the  court  In  which  the  appeal  is  pending  for 
a  trial  de  novo  to  allow  an  answer  to  be  filed. 
So.  too,  that  court  may  in  the  same  way  al- 
low the  defense  to  be  changed  or  new  de- 
fenses  to  be  made,  as  if  the  case  had  been 
originally  brought  In  that  court  Willis  v. 
McNeal,  8  Ky.  Law  411 ;  Southern  Lum- 
ber Co.  v.  Wironan,  41  S.  W.  297,  19  Ky. 
Law  B^  S8D;  Boberts  v.  Abner,  42  S.  W. 
337, 19  Ky.  Law  Bep.  887.  We  see  no  reason 
why  the  same  rule  i^nld  not  be  followed  on 
appeals  in  road  cases.  The  exceptions  in 
such  cases  are,  In  ^ect,  simply  a  method  of 
pleading  provided  by  the  statute  for  the 
purpose  of  raising  quMtlons  of  law  as  well  as 
Issues  of  fact  We  ther^ore  conclude  that  It 
Is  within  the  sound  dlsci^ion  of  the  drcoit 
court  on  appeal  to  permit  an  aggrieved  party 
who  did  not  file  any  excapttons  In  the  coun- 
ty coiut  to  filo  excQitlons  Cor  the  first  time 
in  the  circuit  court 

Judgment  reversed  and  cause  remanded. 


Digitized  by 


154 


use  SOUTHWESTBRN  BBPOBTBB 


with  dlrectJous  to  set  aside  tbe  order  dismiss- 
ing the  appeal,  and  for  further  prooeedings 
not  incondatent  with  this  opinion. 


RHEA.  State  Treasurer,  t.  NBWMAN. 
(Court  of  Appeals  of  Kentucky.   May  7,  1913.) 

1.  ConsnrnnoNAi.  Law  ({  42*) — Iujioalitt 
OF  Acts  Uhdeb  Vaud  STATmss— Right  to 
Question. 

Where  a  coDstitational  statute  requires  the 
State  Treasurer  to  perform  an  act  which  ordi- 
narily would  be  within  his  duty,  bat  which  in 
the  particular  ioBtance  in  bUi  opinloq  InrolTss 
a  violation  of  the  ConstitatiOQ,  he  may  refuse 
performance,  so  as  to  test  the  question. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  Sfi.  40 ;  Dec.  Dig.  |  42.*] 

2.  CoNSTirnnoNAi,  Law  (tS  13,  15*)— Con- 
srrruTioNAL  Pbovisigns-Cohstbuotiok. 

The  court  in  arriTing  at  a  proper  a>nstruc- 
tion  of  a  section  of  the  Constitution  mnst  con- 
sider the  reason  for  and  the  purpose  of  Its 
adoption,  and  may  consider  otiier  provisions  of 
the  Constitution  bearing  directly  or  Indirectly 
on  the  qnestion. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  IS  9,  10 ;  Dec  Dig.  SS  13. 
16.*) 

3.  Statxs  (i  116*)— Fiscal  Manaoocekt— 
Limitation  of  iNDEBTEDNaas. 

Const  I  49,  empowering  the  Legislature  to 
contract  debts  to  the  amonnt  of  $600,000 ;  sec- 
tion 60,  anthorizing  the  Incurring  of  further 
debts  by  a  vote  of  the  people  and  requiring  a 
tax  levy  sufficient  to  pay  the  principal  and  in- 
terest within  30  years;  and  section  171,  re- 
quiring the  Legislature  to  provide  an  annoal 
tax  sofficient  to  defray  the  ordinary  expenses  of 
the  state— constltote,  when  read  together,  a 
rule  for  the  conduct  of  the  state's  finances,  and 
the  Legislature  shoold  levy  additional  taxes  to 
meet  additional  appropriations. 

[Ed.  Note.— For  other  cases,  see  Statei,  Cent 
Dig.  {  116 ;  Dec  Dig.  |  11&*] 

4.  States  (t  115*)  —  Fiscai.  MAHAOEiCEnT  — 
Limitation  of  InDBBTKonsss— Obdinabt 

BXFEIfSES  or  GOTEUnDtRT. 

The  prohibition  in  Const  f  48,  against 
contracting  state  debts  exceeding  $600,000,  doek 
not  embrace  the  ordinary  expenses  of  the  gov- 
emment  and  the  execuHve  and  judicial  offices 
of  the  state,  penal,  and  charitable  institutions. 
pnUlc  schools,  and  other  public  institutions 
mnst  be  maintained  regardlesa  of  the  condition 
of  the  treasury. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  1  114;  Dec  Dig.  |  116.*] 

6.  States  ({  116*)— E^iscal  Manaoeicuvt— 
Debts. 

The  prohibition  does  not  apply  to  debts  ex- 
isting at  the  time  the  Constltntlon  was  adopt- 
ed, and  a  former  floating  indebtedness  of  the 
state  In  excess  of  $600,000  may  be  bonded  by 
the  Legislature  without  a  vote  of  tbe  people. 

[Ed.  Note.— For  other  cases,  see  States,  Cei)t 
Dig.  I  114 ;  Dec  Dig.  f  116>] 

6.  States  (i  116*)— Fiscax.  MARAanaNT— 
Obdxnabt  EtxPBNBBS  OF  GovBunoeiiT. 
The  revenues  of  the  state,  assessed  and  in 

process  of  collection,  may  be  considered  as  con- 
structively in  the  treasury,  and  may  be  appro- 
priated and  treated  as  though  actually  and 

Eiiysically  tbere,  and  an  appropriation  of  them 
y  the  Legislature  is  not  an  incurring  of  an  in- 
debtedness within  Const  f  49,  authoriring  the 


Legislature  to  contract  debts,  not  exceeding 
¥600,000. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  114 :  Dec  Dig.  |  116.^] 

7.  CoNBTmmoNAL  Law  (i  26*)— Statb  Con- 
stitution —  Gbant   ob    LiuiTAnoN  of 

POWEB. 

The  state  Constitution  is  not  a  grant  of 
l^slative  powers,  and  tlie  L^siature  has  all 
power  unless  restricted  by  the  Constitntiou. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  |  80;  Dec.  Dig.  |  26.*] 

8.  States  (I  118*>^Fz8aAz.  BlaiTAannMT— 

POWEB  TO  GbBATB  DBBTB. 

Tbe  Constitution  does  not  restrict  tbe  debt- 
creating  power  of  tbe  state,  but  at  most  merely 
regulates  the  power  by  Const  |{  60,  eoipow- 
enng  the  Legislature  to  contract  debts  not  In 
excess  of  $600,000,  and  to  incnr  additional  debts 
by  vote  of  the  people. 

[Ed.  Note.— For  other  eases,  see  States,  Cent 
D^.  I  112 ;  Dec  Dig.  |  IIB.*] 

9.  States  (i  116*)— Fiscal  MANAOBitxin^ 
FowEB  TO  Cbeatb  Dbbtb— "Dbbt." 

An  appropriation  which  merely  authorises 
the  payment  of  a  gratuity,  or  which  Is  made 
in  support  of  one  of  the  state  institutions,  or 
to  create  or  maintain  a  part  of  the  state  gov- 
ernment, or  to  defray  the  ordinary  or  current 
expenses  of  the  state,  la  not  a  "deb^'  within 
Const  S  49,  empoweriiv  the  Legislature  to  con- 
tract debts,  not  In  excess  of  $600,000,  for  a 
debt  contemplates  an  obligation  to  make  pay- 
ment as  of  money  or  services  to  another. 

[Ed.  Note.— For  other  cases,  see  States^  Cent 
Dfg.  I  114;  Dec  Dig.  I  115.* 

For  other  definitions,  aee  Words  and  Phrases, 
vol.  2.  pp.  1^84-1886;  toL  6,  p.  7628.1 

10.  States  (1  116*)— Fiscal  Mahaokicbni^ 
PowEB  to  Cbeatb  Debts. 

The  validity  of  an  appropriation  by  the 
Legislature  beyond  $500,000,  the  limit  pre- 
scribed by  Const  I  40,  depends  on  the  char- 
acter of  the  appropriation  or  the  manner  of 
its  payment  and  woere  its  payment  runs  over 
a  period  of  years,  and  the  part  payable  in  any 
one  year  does  not  exceed  $600,000,  the  appro- 
priation does  not  contravene  the  Constitution, 
regardless  of  its  character,  and.  where  the  ap- 
propriation when  added  to  prior  like  appropri- 
ations exceeds  the  limit  its  character  most  be 
considered  to  detecmlne  whether  it  Is  within  the 
prohibition. 

[Ed.  Note.— For  otber  cases,  see  Statea.  Gent 
Dig.  I  114 ;  Dec  Dig.  |  llff.*] 

11.  Statu  (t  116*>-'Fi8ouu.  UAtrAanairT— 

POWES  TO  CBEATE  DbBTS. 

Acts  1912,  c.  IM.  appropriating  $30,000 
for  paying  off  tbe  indebtedness  of  tbe  State 
Fair,  ia  not  witbln  Const  |  49,  empowering  the 
Leeislature  to  create  debts  not  nceedlng  ^EOO,- 
000,  for  the  appropriation  la  for  a  state  Inati- 
tution. 

[Ed.  Note.— For  other  cases,  see  States,  Cut 
Dig.  I  114 ;  Dec.  Dig.  |  116.*] 

12.  Constitutional  Law  (|  70*)— Statdikb— 
Judicial  Questionsu 

The  court  In  determioiiv  the  vaHdit^  of  a 
statute  will  not  inquire  into  its  wiidom,  but 
will  only  consider  the  power  of  the  Legislature 
to  adopt  it 

[Ed.  Note.— For  otiier  cases,  aee  Gonstitntlon- 
al  Lew,  Cent  Dfg.  ||  129-1^  137;  Dec  Dig. 
S  7Q.*] 

13.  States  (|  142*)— Fiscal  Manaobmbnt- 
Wabbants  on  State  Tbeabubeb— Vauditt. 

Tbe  Legislature  may  proride,  as  It  has  done 
by  Acts  1910^  e.  72,  that  warrants  on  tbe  State 
^nreaanrer  not  paid  on  presentation  for  want  of 
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money  in  the  treaaury  at  th«  time  shall  be 
jQade  iaterest-bearlDf. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  %  138;  Dec  Dig.  S  142.*] 

14.  States  ({  lis*)— Fiscai.  MANAaEWNT— 
Debts. 

A  statute  providing  that  unpaid  warrants 
on  the  State  Treasurer  shall  bear  interest  does 
not  create  n  debt,  if  it  were  not  otherwise  a 
debt,  within  the  prohibition  in  Const  |  49. 

[Bd.  Nota— For  other  cases,  see  States,  Gent 
Dig.  I  114 ;  Dee.  Dig.  |  UK.*] 

10.  Statxs  d  142*)— Fiscal  Manaoihbnt— 
Oblxoaiioh  of  Statb  Tbeiasubeb. 

The  State  Treasurer  must  pay  outstaoding 
warrants  in  the  order  of  their  issue  and  as  the 
money  available  reaches  the  treasury. 

eMl  Note.— For  other  eases,  see  Statea,  Gent 
.|1S8:  Dec  Dig.  I  142.«] 

Api>eal  from  drcnlt  Court,  Franklin 
County. 

Mandamus  by  J.  W.  Newman,  Commission' 
er  of  Agriculture,  Labor,  and  Statistics,  and 
chairman  of  the  State  Board  of  Agriculture, 
against  'niomas  S.  Rhea,  State  Treasurer,  to 
compel  defendant  to  Indorse  warrants  Issued 
by  the  Auditor  of  Public  Accounts.  From 
a  judgment  granting  relief,  defendant  ap- 
peals. Affirmed. 

James  Garnett,  Atty.  Gen.,  for  appellant 
A.  J.  Carroll  and  W.  W.  Crawfoid.  botb  of 
LoulsTllle,  for  appeliea 

MILLER,  J,  This  action  was  brought  by 
the  Kentucky  State  Fair,  through  J.  W. 
Newman,  Its  chairman,  to  compel  Thomas 
S.  Rhea,  the  State  Treasurer,  by  a  writ  of 
mandamns,  to  indorse  certain  warrants  is- 
sued by  the  Auditor  of  Public  Accounts,  so 
that  they  would  thereby  become  interest- 
bearlng  warrants.  Briefly  stated,  the  focts 
are  as  follows:  By  an  act  approved  March 
19.  1912.  the  General  Assembly  appropriated 
the  sum  of  (30,000  "out  of  any  money  in 
the  treasury  and  not  otherwise  appropriated 
for  paying  off  the  present  Indebtedness  of 
the  Kentucky  State  Fair."  Acts  1012,  p. 
541.  On  November  12,  1912.  the  Auditor  of 
Public  Accounts  issued  to  the  plaintiff,  John 
W,  Newman,  Commissioner  of  Agriculture, 
Labor,  and  Statistics  of  the  state  of  Ken- 
tucky, who  by  virtue  of  his  office  is  chair- 
man  of  tlie  .State  Board  of  Agriculture, 
which  conducts  the  Kentucky  State  Fair, 
Ave  warrants  upon  the  State  Treasurer,  for 
¥B,000  eadi,  in  payment  of  (26,000  of  said 
appropriation.  A  warrant  for  the  other  $5,- 
000  liad  been  previously  issued.  Chairman 
Newman  presented  said  Ave  warrants  to  the 
appellant.  Thomas  S.  Rhea,  State  Treasurer, 
for  payment;  but  Rhea  refused  to  pay  any 
of  said  warrants  because  the  funds  avail- 
able for  their  payment  had  been  exhausted. 
Thereupon  the  appellee  demanded  of  am>el- 
lant  that  he  indorse  said  warrants  as  Inter- 
est-bearing from  that  date,  as  provided  by 
section  3  of  the  Act  of  1010,  which  reads  as 
follows:  "Whenever  any  warrant  hereafter 
issued  by  the  Auditor  of  Public  Accounts 


shall  be  presented  to  the  Treasurer  for  re- 
demption, and  the  funds  appropriated  for 
the  purpose  for  which  said  warrant  was  Is- 
sued are  exhausted,  the  Treasurer  shall  in- 
dorse thereon  the  date  of  Its  pres^tatlon 
with  the  words,  ,'No  funds  with  which  to  pay 
this  warrant  and  it  bears  five  per  cent  in- 
terest from  this  date  until  called  in,'  with 
his  official  signature  thereto,  and  such  war- 
rant sliall  thereafter  bear  Interest  at  the 
rate  of  five  per  cent  per  annum,  payable 
SMQlannnally."  Acts  1910,  p.  21&  The 
Treasurer  havlDg  refused  to  make  said  in- 
dorsement uxMn  said  warrants,  Newman,  as 
Commissioner  of  Agriculture,  Labor,  and 
Statistics,  Instituted  this  action  on  January 
14, 1913,  against  Rhea,  the  Treasurer,  praying 
for  a  writ  of  mandamus  commanding  him  to 
Indorse  said  warrants,  and  each  of  them,  as 
required  by  law,  so  that  they  shall  bear  In- 
terest until  paid.  Rhea  answered  giving  the 
specific  data  relating  to  the  revenue  and  ex- 
penses of  the  state  government  for  the  years 
1912  and  1913,  up  to  the  time  he  answered, 
and  the  probable  Income  and  expenses  for 
the  remainder  of  the  year  1918,  estimated 
upon  the  basis  of  the  Income  and  expens- 
es of  preceding  years,  showing  that  at  the 
time  of  the  appropriation  to  the  State  Fair 
there  were  outstanding  warrants  against  the 
commonwealth  amounting  to  more  than  $1,- 
000,000;  that  at  the  date  the  Auditor  Is- 
sued said  warrants  there  were  outstanding 
warrants  against  the  state  amounting  to 
more  than  (2,000,000;  tliat  at  the  time  of 
the  approval  of  said  act  making  said  appro- 
priation, and  continuously  thereafter,  there 
had  been,  and  was  at  the  time  the  answer, 
was  filed,  a  deficit  in  the  state  treasury  in 
excess  of  (500,000;  and  that  said  warrants 
were  void,  because  at  the  time  they  were 
Issued  the  indebtedness  of  the  commonwealth, 
created  by  the  L^lslature,  exceeded  the  sum 
of  (500,000,  the  limit  provided  by  secUon  49 
of  the  Constitution.  A  demurrer  liaying  been 
sustained  to  the  answer,  and  the  writ  of 
mandamus  ordered  pursuant  to  that  ruling, 
Rhea  prosecutes  this  appeal. 

[1]  Before  taking  up  the  principal  ques* 
tton,  however,  we  will  dispose  of  the  prelimi- 
nary question  presented  In  appellee's  con- 
tention that  since  the  duties  of  the  State 
Treasurer  are  purely  ministerial,  he  cannot 
raise  the  question  of  the  validity  of  the  war- 
rants; and  that  he  cannot  call  in  question 
the  act  of  the  Auditor  in  issuing  them.  This 
question  was  considered,  at  great  length  in 
the  late  case  of  State  ex  rel.  v.  Candland, 
36  Utah,  417,  104  Pac  290,  24  L.  R  A.  (N. 
S.)  1260,  140  Am.  St.  Rep.  834,  where  the 
court,  after  reviewing  the  authorities,  sum- 
med up  Its  conclusions  as  follows:  "We  think 
a  careful  perusal  of  the  authorities  will  dis- 
close that  while  some  of  the  cases  contain 
general  expressions  which  would  seem  to  In- 
dicate that  an  officer  In  a  mandamus  pro- 
ceeding against  himself,  requiring  him  to 
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do  a  minlBterlal  act,  may  not  justify  bis 
failure  to  act  upon  the  sole  ground  tbat  tbe 
law  directing  the  act  1b  unconstitutional,  the 
direct  question  now  before  ua  was  not  really 
involTed  In  those  casea  Where  the  question 
whether  an  officer  acting  ministerially,  who 
is  directly  responsible  for  his  official  acts, 
may  attack  a  law  in  a  mandamus  proceed- 
ing, was  actually  before  the  courts,  the  great 
weight  of  authority  la  to  the  effect  that  such 
an  officer  may,  in  such  a  proceeding,  Justify 
his  refusal  to  act  upon  the  ground  that  the 
law  requiring  the  act  la  unconstitutioDal. 
The  following  well-considered  cases  leave  lit- 
tle, If  any,  room  for  doubt  or  controversy 
upon  this  question.  Van  Horn  t.  State,  46 
Neb.  62,  64  N.  W.  365 ;  Norman  v.  Kentucky 
Board  of  Examiners,  etc.,  93  Ky.  637,  20  S. 
W.  901  [14  Ky.  Law  Rep.  629],  18  L.  B.  A. 
656;  McDermont  t.  Dinuie,  6  N.  D.  278,  69 
N.  W.  294;  Demnan  t.  Broderlck.  Ill  CaL 
97,  48  Pac.  616;  Brandenateln  t.  Hofcc^  101 
GaL  131.  35  Pac.  662.  When  the  law  requires 
an  officer  to  act,  although  the  act  be  minis- 
terial merely,  if  he  la  directly  responsible  for 
his  official  acta  be  may  refuse  to  act,  if  in 
his  judgmwt  the  law  la  In  conflict  wltli  some 
eoiatltntional  provision,  and,  in  case  iffoeeed- 
ingB  are  Instituted  to  coerce  him,  be  may 
set  up  the  sappoaed  defect  in  tbe  law  as  a 
defense;  No  other  conclusion  Is  permissible 
if  the  Oonstltntbm  Is  the  supreme  law,  and 
If  tegislattve  acts  in  conflict  therewith  are 
not  merely  voidable  but  are  absolutely  void. 
A  l^islBtive  set  vUdi  is  In  conflict  with 
the  Constitution  Is  stUlbom  and  ot  no  force 
or  effect— Impotent  alike  to  confer  rl^ts  or 
to  afford  protection.  Tbla  gmeral  doctrine 
Is  adopted  by  the  courts  generally  and  is 
the  doctrine  promulgated  by  the  Supreme 
Court  of  tbe  United  States,  as  appears  from 
the  case  of  Norton  v.  Shelby  County,  118 
U.  S.  442,  6  Sup.  Ct  1120.  30  L.  Ed.  178, 
where  Mr.  Justice  Field,  in  speakli^  for  the 
court,  says:  'An  unconstitutional  act  Is  not 
a  law;  It  confers  no  rights;  it  imposes  no 
duties;  It  affords  no  protection;  it  creates 
no  office;  it  is,  in  legal  contemplation,  as 
Inoperative  as  though  It  had  never  been 
passed.'  If  this  be  true,  how  can  any  offi- 
cer, who  is  responsible  for  his  official  acts 
and  who  has  taken  the  required  oath  of  of- 
flee  that  be  'will  support,  obey,  and  defend* 
the  ConstltutloD  of  the  state,  Justify  any  act 
which  in  his  Judgment  is  contrary  to  or  la 
forbidden  by  tbe  Oonstftutlon,  and  which  Is 
In  fact  so,  although  the  act  be  required  of 
blm  by  some  legislative  enactment?  The  fact 
that  the  act  required  at  his  hands  is  merely 
ministerial  does  not  change  tbe  effect  bo 
far  as  the  officer  1b  concerned.  If  the  legis- 
lative enactment  under  which  he  Is  required 
to  act  is  In  conflict  with  the  Constitution,  the 
Constitution  and  not  the  enactmont  prevails, 
and  the  officer  must  obey  the  Constitution  or 
violate  his  oath  of  office." 
It  Is  true  the  language  above  quoted  re- 


fers to  an  unconstitutional  enactment  of  the 
Legislature;  but  if  a  constitutional  act  of 
the  Legislature  requires  the  Treasurer  to  per- 
form an  act  which  Is  ordinarily  within  the 
line  of  bis  duty,  but  is,  in  the  particular  In- 
stance, a  violation  of  the  Constitution,  he  Is 
equally  bound  to  refuse  performance,  al- 
though the  law  under  which  he  refuses  to 
act  is  constitutional. 

The  Treasurer  does  not  contend,  In  the 
case  at  bar,  that  the  L^slature  did  not  have 
the  power  to  direct  state  warrants  to  be  in- 
dorsed as  interest-bearing,  as  It  did  by  the 
act  of  1910,  or  that  the  law  ImpocAng  that 
duty  upon  blm  was  not  properly  enacted; 
he  only  claims  that  at  the  time  the  warrants 
were  presented  by  tbe  appellee,  the  act  had 
ceased  to  operate  upon  him  because  tbe  in- 
debtedness of  the  state  bad  exceeded  the 
constitutional  limit  As  the  Treasurer  gives 
a  heavy  bond,  and  takes  an  oath  to  support 
the  Constitution  of  the  commonwealth,  his 
duties  In  the  present  case  were  more  than 
mer^  ministerial;  and  In  our  opinion  be 
had  tbe  rl^t  to  raise  tbe  question  as  to  the 
legality  of  the  act  demanded  of  him. 

Tbe  decision  of  tbe  case  upon  its  merits 
presoita  a:  more  dlfllcult  question,  and  de- 
pends upon  the  construction  to  be  given  se<s 
tion  ^  of  the  Constitution  of  Kentucky, 
whl<^  reads  as  fbllows:  *'Sb»  G«ieral  As- 
sembly mar  contract  debts  to  meet  casual 
deficits  or  tellures  to  the  revenue;  but  such 
debts,  direct  or  contingent,  singly  or  In  the 
i^grc^te,  diall  not  at  any  time  exceed  five 
hundred  thousand  dollars,  and  tbe  uHmeys 
arising  from  loans  creating  such  debts  shall 
be  apidled  only  to  the  purpose  or  purposes 
for  which  tliey  were  obtained,  or  to  repay 
audi  debts:  Provided,  the  General  Assembly 
may  contract  debts  to  repel  invasion,  sup- 
press insurrection,  or,  if  hostilities  are 
threatened,  provide  for  the  public  defense." 
And.  although  section  60  of  tbe  Constitution 
has  no  direct  bearing  upon  the  question  be- 
fore us,  It  may  profitably  be  read  In  connec- 
tion with  section  49.  It  reads  as  follows; 
"No  act  of  the  General  Assembly  shall  au> 
thorlze  any  debt  to  be  contracted  on  behalf 
of  the  commonwealth  except,  for  the  pur- 
poses  mentioned  in  section  forty-nine,  unless 
provision  be  made  therein  to  levy  and  collect 
an  annual  tax  sufficient  to  pay  the  Interest 
stipulated,  and  to  discharge  the  debt  within 
thirty  years;  nor  shall  such  act  take  effect 
until  it  shall  have  been  submitted  to  the 
people  at  a  general  election,  and  Bhall  have 
received  a  majority  of  all  the  votes  cast 
for  and  against  It:  Provided,  the  General 
Assembly  may  contract  debts  by  borrowing 
money  to  pay  any  part  of  the  debt  of  the 
state,  without  submission  to  the  people,  and 
without  making  provision  In  the  act  author* 
Izlng  the  same  for  a  tax  to  discharge  the 
debt  so  contracted,  or  tbe  Interest  thereon." 

Section  171  ot  the  Constltutlott  makes  It 
the  duty  of  the  General  Assembly  to  provide 
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an  annual  tax  snffldent  to  defray  the  expens- 
es of  the  commonwealth,  In  the  following 
terms:  "The  General  Assembly  shall  pro- 
vide by  law  an  annual  tax,  which,  with  oth- 
er resources,  shall  be  sufficient  to  defray 
the  estimated  expenses  of  the  commonwealth 
for  each  fiscal  year.  Taxes  shall  be  levied 
and  collected  for  public  purpose  only.  They 
shall  be  uniform  upon  all  property  subject 
to  taxation  within  the  territorial  limits  of 
the  authority  levying  the  tax;  and  all  taxes 
iliall  be  levied  and  collected  tqr  general 
laws." 

Section  48,  supra,  is  taken  bodily  from  the 
Constitution  of  1860;  and  although  it  has 
thus  been  standing  in  the  fundamental  law 
of  the  state  for  more  than  half  a  century, 
the  precise  question  now  presented  la  before 
us  for  the  first  time. 

In  speaking  of  the  history  of  this  section 
in  James,  Auditor,  v.  State  University,  131 
Ky.  170,  114  S.  W.  771,  we  said:  "It  yet  re- 
mains to  consider  the  fourth  and  final  con- 
tention of  appellant,  which  is  that  payment 
of  the  appropriations  claimed  would  create 
a  debt  against  the  state  of  more  than  $500,- 
000  In  excess  of  Its  revenues,  which  would 
be  violative  of  the  provisions  of  sections  40 
and  50  of  the  Constitution.  Sections  49  and 
60  were  a  part  of  the  Constitution  of  1850. 
At  that  time  the  state  was  greatly  in  debt  on 
account  of  Internal  Improvements,  and  the 
proceedings  and  debates  of  the  convention 
which  framed  that  Instrument  prove  that 
the  sections  in  question  were  adopted  for  the 
purpose  of  restraining  the  Legislature  from 
further  indulgence  In  reckless  Investment  of 
the  state's  money  and  credit  in  internal  im- 
provements. Looking  to  the  contemporane- 
ous practical  construction  of  these  two  sec- 
tions of  the  Constitution  for  guidance  in  ar- 
riving at  a  solution  of  the  questions  raised 
by  appellant's  final  oonteutton,  we  find  that 
the  Legislature  has  since  the  adoption  of  the 
present  Constitution  passed  like  acts  to  that 
under  consideration  appropriating  large  sums 
of  money  to  such  Institutions  as  aK>ellees, 
which  have  been  approved  by  the  sinking 
fund  commissioners  and  other  executive 
boards  of  the  state,  and  audited  and  paid 
by  its  miniat^al  officers  without  doubt  or 
queetlon." 

It,  3]  In  arriving  at  a  proper  construction 
of  said  section,  we  must  consider  the  reason 
for  the  provision  and  the  purpose  of  the  con- 
vention In  adopting  it;  and  in  th^t  constd- 
eratl<m  It  Is  proper  to  read,  in  connection 
with  section  49,  the  other  provisions  of  the 
Constltatlon  bearing  either  directly  or  In- 
directly upon  the  question.  As  above  point- 
ed out,  section  171  requires  the  General  As- 
sembly to  provide  an  annual  tax  wblch  shall 
be  sufficient  to  defray  the  ordinary  expenses 
of  the  state ;  section  48  empowers  the  Legis- 
lature to  contract  debts  to  the  extent  of 
fSOO,000;  while  section  50  makes  a  further 
inviiaion  for  the  borrowing  of  money  upon 
a  Tote  of  tbe  pet^,  and  requires  the  levy 


N£WMAN  157 

of  a  tax  sufficient  to  pay  the  principal  and 
interest  within  30  years.  These  provisions, 
when  read  together,  constitute  a  sound  bual- 
ness  rule  for  the  conduct  of  the  state's  finan- 
ces. It  needs  no  argument  to  demonstrate 
the  soundness  of  the  elementary  proposition 
that  the  state  should  live  within  its  Income — 
year  by  year.  The  yearly  Income  can  be 
approximately  estimated;  and  whenever  the 
Legislature  concludes  to  exceed  those  reve- 
nues In  its  appropriations  of  money,  not  only 
good  business  methods,  but  the  very  terms  of 
the  Constitution,  which  its  members  have 
sworn  to  support,  require  it  to  levy  an  ad- 
ditional tax  to  meet  the  additional  appropria- 
tion. And  the  fact  that  section  49  permits 
tbe  Legislature  to  contract  debts  not  ex- 
ceeding $500,000  to  meet  casual  deficits  or 
failures  in  the  revenue  does  not  relieve  that 
body  of  Its  constitutional  duty,  which  Is 
based  upon  the  soundest  of  business  prin- 
ciples, of  providing,  by  increasing  the  tax 
rate  whenever  necessary,  an  annual  revenue 
sufficient  to  pay  the  annual  expenditure  of 
tbe  state. 

[4]  But  should  the  Legislature  fall  in  Its 
plain  duty  under  section  171,  by  refusing  to 
levy  any  tax  whatever,  should  the  state 
cease  to  govern?  Would  Its  courts  of  jus- 
tice and  its  penal  and  charitable  institutions 
close  their  doors?  Would  its  peace  officers, 
for  want  of  support,  be  compelled  to  turn 
the  state  over  to  the  passions  of  the  lawless 
and  vldouB  elements?  Wonld  the  Legislature 
be  Incapable  of  Incurring  the  expense  of  a 
sesEdon,  and  therefore  be  unable  to  meet, 
even  though  the  meeting  were  called  for 
the  sole  purpose  of  levying  the  necessary  tax 
to  pay  the  running  expense  of  the  state? 
No  one  would  hesitate  to  answer  these  ques- 
tions in  the  negative.  Considerations  of  this 
character  have  necessarily  led  to  the  recogni- 
tion and  adoption  of  certain  elementary 
canons  of  construction,  which  are  peculiarly 
applicable  to  the  Interptretatlon  of  constitu- 
tional provisions,  and  enieclally  to  consdtn- 
tional  iwohlbltions. 

Thus,  In  Hager,  Auditor,  v.  Gast,  119  Ky.' 
607,  84  S.  W.  557.  27  Ky.  Law  Bep.  131, 
where  the  statute  provided  that  the  Auditor 
should  draw  his  warrant  for  the  coat  of  pav- 
ing a  street  abutting  upon  state  land,  and 
the  Auditor  declined  to  do  so  upon  the  ground 
that  tbe  statute  directing  the  payment  was 
in  conflict  with  sections  49  and  50  of  tbe 
Ck>nstltutlon.  this  court  said:  "Lastly,  it  Is 
urged  that  the  act  Is  in  conflict  with  sections 
49  and  50  of  the  Constitution  which  forbid 
the  General  Assembly  authorizing  any  debt 
to  be  contracted  on  behalf  of  the  common- 
wealth exc^t  for  certain  specifled  purposes. 
But  these  sections  of  the  Constitution  have 
been  the  organic  law  of  the  state  since  1851 
(see  sections  35  and  36,  art  2,  of  former 
Constitution),  and  under  It  this  court  sue* 
talned  such  legislation.  Llndsey  v.  Auditor, 
3  Bush,  231;  Commonwealth  v.  Ctolllns,  12 
Bush,  386;  Auditor  t.  Baycxaft;  U  Bush, 


Digitized  by 


158 


166  SOUTHWBSTBRN  BDPOBTBB 


284.  Thete  provMon*  of  the  Constitution 
do  not  embrace  the  ordinarv  expenses  of  the 
t/ovemment.  The  state  may  repair  Its  Blind 
Institute,  or  build  a  road  to  tt  to  make  it 
more  accessible,  or  conduct  its  ordinary  af- 
fairs without  making  a  special  levy  Cor  this 
purpose." 

Clearly  the  conclusion  reached  by  the 
court  that  the  prohibition  of  section  49  did 
not  embrace  the  ordinary  expenses  of  the 
government  Is  sonnd,  since,  under  no  Tiew 
'Of  the  case,  can  It  be  belieTed  that  the  con- 
rention  ever  contemplated  tliat  a  state  of  af- 
fairs could  arise  where  the  state  gorernment 
must  stop  for  want  of  cash  to  pay  the  ordi- 
nary expenses  of  the  gOTernment.  All  the  ex- 
ecntive  and  Judicial  officers  of  the  state,  Its 
many  pen&l  and  charitable  institutions,  its 
public  schools  and  State  UnlTersity,  and  its 
other  public  institutions,  too  numerous  to 
mention,  must  be  maintained,  regardless  of 
the  condition  of  the  treasury.  Tlie  machin- 
ery of  government  provided  by  the  Consti- 
tution fbr  the  inotectlon  ot  all  tlie  people  of 
the  state  must  not  cease  operating  merely 
because  a  majority  of  the  memb&rs  of  some 
particular  L^Islatare  mig^t  be  so  luimindT 
fol  of  tb^  oaths  of  oi&ce  as  to  n^ect  to 
provide  an  adequate  revenua  These  consid- 
erations necessarily  led  to  the  adoption  of 
the  rule  above  pointed  oat,  that  the  prohibi- 
tion of  section  49  does  not  apply  to  the  or- 
dinary expenses  of  the  government  See,  al- 
so. Carter  v.  Thorson,  S  S.  D.  474,  C9  N.  W. 
469,  2i  L.  B.  A.  734,  49  Am  St  Bep.  893. 

if]  Again,  in  bastem  Kentucky  Lunatic 
Asylum  v.  Bradley,  101  Ky.  BBl.  41  &  W. 
556.  19  Ky.  Law  Bep.  700,  It  was  further 
held  that  the  prohibition  found  In  section  49 
did  not  apply  to  debts  existing  at  the  time 
the  Constitution,  was  adopted,  and  that  a 
former  floating  indebtedness  of  the  state  in 
excess  of  $500,000  might  be  bonded  by  the 
Legislature,  without  la  vote  of  the  people^ 

[1]  ^^tbermore,  revenues  of  the  state,  as- 
sessed and  in  process  of  collection,  may  be 
considered  as  constructively  in  the  treasury, 
and  may  be  appropriated  and  treated  as 
though  actually  and  physically  there;  and 
an  appropriation  of  them  by  the  Legislature 
6oea  not  constitute  the  incurring  of  an  In- 
debtedness within  the  mtening  of  section  49 
of  the  Constitution. 

In  McCauley  v.  Brooks,  16  Cal.  28,  Chief 
Justice  Field  said:  "To  an  appropriation 
within  the  meaning  of  the  Constitution,  noth- 
ing more  is  requisite  than  a  designation  of 
the  amount  and  the  fund  out  of  which  it 
shall  be  paid.  It  is  not  essential  to  Its  va- 
lidity tliat  funds  to  meet  the  same  should  be 
at  the  time  In  the  treasury.  As  a  matter  of 
t&ct,  there  have  seldom  been  in  the  treasury 
the  necessary  funds  to  meet  the  several 
amounts  appropriated  under  the  general  ap- 
propriation acts  of  each  year.  The  appro- 
priation Is  made  In  antlclpetion  of  the  re- 
cdpt  of  the  yearly  terMiiies.  It  constitutes, 


indeed,  the  authority  of  the  Controll^  to- 
draw  his  warrants,  and  of  the  Treasurer, 
when  In  funds,  to  pay  the  same,  and  that  is 
all."  To  the  same  effect,  see  State  v.  Mc- 
Cauley, 16  Cal.  466 ;  Kopplkus  v.  State  Cap- 
tol  Commissioners,  16  Cal.  253;  People  v. 
Pacheco,  27  Cal.  175 ;  Ingram  v.  Colgan,  106 
Cal.  113,  88  Pac.  316,  39  Pac.  487,  28  L.  R  A. 
187,  46  Am.  St  Bep.  221 ;  Ash  r.  Parkinson. 
6  Nev.  16;  In  re  Incurring  of  State  Debts, 
19  R  I.  613.  37  AU.  14;  In  re  State  War- 
rants, 6  S.  D.  ma  62  N.  W.  UU,  fiS  Am.  St 
Bep.  862. 

Bearing  these  general  principles  and  ex- 
ceptions to  the  general  rule  in  mind,  let  ns 
now  consider  this  question :  Is  an  appropria- 
tion a  debt  within  the  meaning  of  section  46 
of  the  Constitution; 

[7]  It  is  well  setUed  that  a  state  Constltn- 
tlon  is  not  a  grant  of  l^ilslatlve  powers. 
"The  Legislature  has  all  power,  unless  re- 
stricted by  the  Constitution."  Scott  v.  Mc- 
Oreary.  148  Ky.  791,  147  S.  W.  903.  See,  al- 
so, note  to  People  v.  Freeman,  13  Am.  St 
Bep.  126;  Lawton  v.  Steele.  119  N.  Y.  'Jsa, 
23  N.  E.  878.  7  U  R.  A.  1S4,  16  Am.  St  Bep. 
813;  Garter  t.  Thorson,  S  S.  D.  474,  S9  N. 
W.  469,  24  L.  R  A.  784,  49  Am.  St  Bep.  893. 

The  rule  waa  announced  in  Banks  v.  Com- 
monwealth, 145  Ky.  808,  141  S.  W.  881,  to  be 
as  follows :  "It  Is  not  at  all  essential  to  Qw 
validity  of  legislation  that  there  should  be 
express  warrant  for  It  In  the  Constitution. 
The  well-established  principle  controlUns  the 
state  Legislature  Is  that  it  has  authorl^  to 
pass  snch  laws  as  are  not  prohibited  by  the 
Gonstttation.  When  there  Is  no  constitution- 
al limitation  upon  its  authority,  the  legisla- 
ture may  act  Griswold  v.  H^burn,  2  Duv. 
20;  L.  A  N.  R  R  Go.  V.  Hemdon,  126  Ky. 
589  [104  S.  W.  732,  31  Ky.  Law  Bep.  10501." 

LI]  It  wiU  be  noUced  that  the  Constitu- 
tion nowhere  restricts  the  debt-creating  pow- 
er of  the  state;  at  most,  it  merely  regulates 
the  method  of  using  the  power.  The  radical 
difference  between  the  powers  of  the  state 
and  the  powers  of  municipalities  to  contract 
debts  is  stroi^ly  marked.  The  Constitution 
places  a  limit  upon  the  debt-creating  power 
and  upon  the  taxing  jwwer  of  municipalities, 
and,  when  that  limit  is  exceeded,  the  debt 
conatitotes  no  debt  whatever  against  the  mu- 
nicipality, for  want  of  power  to  create  it 
It  is  otherwise,  however,  with  the  state, 
which,  being  the  sovereign  political  power, 
may  create  debts  without  limit  and  has  an 
unlimited  taxing  power  for  use  In  the  dis- 
charge of  the  debt  The  only  regulations 
put  upon  the  state's  power  to  create  a  debt 
are  found  in  sections  49  and  50,  supra;  the 
first  of  said  sections  providing  that  the  Leg- 
islature alone  may  create  an  Indebtedness  of 
$500,000 ;  and  any  Indebtedness  beyond  that 
limit  must  under  section  60,  have  the  ap- 
proval of  the  people  at  a  general  Section, 
and  a  spedflc  tax  levied  for  its  paymoit 
On  the  other  hand,  section  1S8  of  the  Constl- 
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tndon  peremptorily  prohibits  manlcipalltles 
from  iDcarring  an  Indebtedness  beyond  a  pre* 
scribed  limit ;  It  cannot  be  done  in  any  way ; 
the  power  Is  wanting.  .  It  is  this  broad  and 
radical  distinction  between  the  powers  of  a 
state  and  the  powers  of  a  monldpallty  which 
makes  the  adjudications  In  cases  of  munlc* 
ipal  Indebtedness— Ube  Beard  r.  Hopkins- 
Tllle^  06  Ky.  23»,  21  S.  W.  872,  15  Ky.  Law 
Rep.  766,  23  L.  R.  A.  402,  44  Am.  St  Rep. 
222,  and  O'Bryan  t.  City  of  Owensboro,  113 
Ey.  680,  68  S.  W.  868,  69  8.  W.  800,  24  Ky. 
Law  Rep.  468.  645— of  little  aid  in  discossiDg 
the  qoeBtton  of  the  state's  power  to  create 
debts.  ■ 

[I]  It  ia  ctmtended  that  a  careful  reading 
of  section  49  ataowa  that  It  contemplates  a 
formal  borrowing  of  money  by  the  I<egl8ia- 
turo,  and  not  a  mere  appropriation,  since  it 
requires  that  "the  moneys  arbing  from  loans 
creaMnff  sncSi  debts  shall  be  applied  only  to 
the  purpose  or  purposes  for  which  they  were 
obtained,  or  to  repay  such  debts." 

In  Eastern  Eentacky  Lnnatic  Asylum  t. 
Bradley.  101  Ky.  651.  41  S.  W.  666,  19  Ky. 
Law  7G0,  the  talj  case  in  wUdi  this 
court  has  passed  upon  the  powco-  of  the  Leg- 
islature to  bwrow  money  In  eicesB  of  1600,- 
000,  the  d^  waa  contracted  by  issuing 
bcmds  of  tt»  state  It  cbnld  not  have  bem 
Intelligsntlr  done  otherwise,  since  the  Con- 
stitution reqidres  a  legislative  provision  for 
a  tax  levy  sufilciait  to  pay  Hie  interest  and 
the  debt  within  80  years.  These  require- 
ments necessarily  contemplate  the  raising  of 
definite  amounts  of  interest  as  w^  as  prin- 
cipal, and  they  could  not  be  Intdllgently  ap- 
plied to  indefinite  or  varying  sums,  which 
usually  make  up  a  floating  debt 

It  must  be  admitted  there  Is  force  in  the 
argument;  and  there  are  expressions  faund 
in  the  recent  opinions  ct  this  cmirt^  which 
would  seem  tq  sustain  It,  at  least,  In  a  meas- 
ure. 

In  James,  Auditor,  v.  State  University,  181 
Ky.  172,  114  8.  W.  772,  the  Legislature  had 
appropriated  a  large  sum  of  money  for  the 
erection  and  equipment  of  new  buildings  for 
the  State  University,  and  the  Auditor  refus- 
ed to  issue  his  warrants,  because  In  making 
that  appropriation  the  Legislature  had  pass- 
ed the  limit  provided  by  section  40  of  the 
Coiutitutlon.  But,  in  overruling  that  con- 
tention by  the  Auditor,  this  court  said:  "It 
Is,  we  think,  further  manifest  that  appro- 
priations such  as  these  cannot  ftilrly  be  said 
to  create  an  indebtedness  against  the  com- 
monwealth, for  they  may  be  discontinued,  re- 
duced, or  clianged  'at  the  pleasure  of  the  Leg- 
islature, or  that  body  might  at  its  next  ses- 
sion repeal  the  act  as  to  so  much  of  the 
appropriations  as  would  then  remain  unpaid ; 
but  these  things  could  not  be  done  if  the 
appropriation  were  a  debt" 

The  same  doctrine  had  theretofore  been 
announced  In  Hager,  Auditor,  v.  Kentucky 
Cbildivn's  Home  Society,  119  Ky.  285,  88 
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S.  W.  605,  26  Ky.  Law  Rep.  U33,  67  L.  R. 
A  815,  where  the  court,  having  under  advise- 
ment the  constltutionaUty  of  an  act  appto- 
prlatlng  |16,000  to  the  Kentucky  Children's 
Home  Society,  said:  "Nor  does  this  appro- 
priation create  an  indebtedness  against  the 
commonwealth.  It  may  be  discontinued,  re- 
duced, or  changed  at  the  pleasure  of  the 
Legislature,  which  could  not  be  done  if  It 
were  a  debt  It  Is  a  gratuity,  Just  as  ilie 
present  provision  for  the  suppwt  of  the  in- 
sane and  idiots  is,  which  may  be  altered  boUi 
as  to  the  amount  and  manner  of  application 
at  tb»  pleasure  of  the  lawmaking  body." 

The  distinction  h«re  pointed  out  1^  the 
court  as  to  the  legal  nature  and  effect  o(  an 
appropriation  Is  necessarily  sound,  for.  when 
we  speak  of  one  being  Indebted,  we  contem- 
plate the  state  of  his  being  nndw  obligation 
to  make  paymat  as  of  money  or  services, 
to  anotbor. 

We  do  not  mean  to  be  understood  as  say- 
ing that  an  aKiropriatlan  may  not  oon^tnte 
a  debt  It  may  be  of  such  a  lAaracter  as  to 
have  all  tlie  essential  elouente  of  a  contract 
and  in  snCh  a  case  unquestionably  It  would 
be  a  debt;  but  under  the  authorities  quoted 
above,  an  appropriation  whldi  merely  au- 
thorises the  payment  of  a  gratui^,  or  Is 
made  In  support  of  one  of  the  state  institu- 
tions, or  to  create  or  maintain  a  useful  arm 
of  the  state  government  or  to  defray  the  or- 
dinary or  current  expenses  of  the  state,  does 
not  constitute  a  debt  such  as  Is  prohibited 
by  section  40  of  the  Constitution.  This  view 
is  fully  sustained  by  the  language  of  this 
court  in  James,  Auditor,  v.  State  University, 
supra,  where,  after  a  full  consideration  of 
the  question,  we  reached  the  following  con- 
clusion: "Whether,  therefore,  an  appropria- 
tion Is  a  debt  in  the  meaning  of  sections  49 
and  60  of  the  Constitution,  must  depend  Upon 
the  character  of  the  appropriation,  and  the 
manner  of  Its  payment" 

[1 0]  In  view  of  these  conclusions  as  to  the 
purpose  of  section  49  of  the  Constitution, 
and  the  excepting  from  its  provisions  appro- 
priations for  the  ordinary  expenses  of  the 
government  and  debta  existing  prior  to  its 
adoption,  it  necessarily  follows,  as  we  said 
in  James,  Auditor,  v.  State  University,  su- 
pra, that  the  validity  -of  an  appropriation 
of  money  by  the  Legislature  beyond  the  limit 
of  ¥500,000  prescribed  by  the  Constitntlon, 
must  depend  In  each  case  upon  the  character 
of  the  appropriation,  or  the  manner  of  Ita 
payment  If  its  payment  runs  over  a  period 
of  years,  and  the  part  payable  in  any  one 
year  would  not  exceed  the  $500,000  limit, 
then  such  an  appropriation  would  not  con- 
travene the  constitutional  provision,  ragard- 
less  of  ita  character.  If,  however,  the  appiro- 
priatlon,  when  added  to  prior  like  appropria- 
tions, exceeds  the  constitutional  limit  of 
¥600,000,  its  character  must  be  considered 
in  order  to  determine  wbethor  it  comes  with- 
in the  class     appK^riations  which  do  lu^^ 
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constitnte  debts  and  are,  for  that  reaaon,  ex- 
duded  from  tbe  operation  of  section  49.  It 
the  Legislature  should  borrow  or  appropriate 
a  bnndred  thousand  dollars  for  some  pur- 
pose other  than  the  ordinary  expenses  of 
the  gorerament,  and  the  amount  thus  bor- 
rowed or  appropriated  would  carry  the  In- 
debtedness of  the  state  beyond  the  constitu- 
tional limit,  the  act  would  be  unauthorized; 
but,  when  it  appropriates  money  for  the 
purj>08e  of  maintaining  some  one  or  more  of 
tbe  state  Institutions,  or  to  create  or  main- 
tain a  useful  arm  of  the  state  government, 
or  to  defray  the  ordinary  or  current  expens- 
es of  the  state,  it  is  acting  strictly  within 
the  rule  laid  down  In  the  Gast  Case,  and 
secfion  4d  of  the  Constitution  does  not  apply. 

[11]  There  Is  no  difference.  In  principle, 
between  a  general  act  fixing  the  salaries  of 
officers  and  employes  and  the  malnt«iance 
of  the  Inmates  of  the  public  institutions, 
from  an  act  making  a  special  appropriation 
to  pay  the  indebtedness  of  any  one  of  those 
public  institutlona.  Such  is  the  case  at  bar. 
The  appropriation  In  this  case  was  made  for 
the  purpose  of  paying  the  debts  of  tbe  State 
Fair.  The  State  Fair  la  one  of  the  great 
Institutlona  of  the  state.  It  was  created  for 
the  purpose  of  improving  and  educating  the 
people  ot  the  state  along  highly  Important 
lines,  and  no  one  will,  or  can  successfully, 
contend  that  the  State  Fair  Is  not  one  of  the 
most  important  and  essential  adjuncts  of  tbe 
state  goTemment  In  these  times  of  great- 
ly Increased  population  and  the  consequent 
increased  demands  for  the  products  of  tbe 
aoU,  no  other  line  of  business  activity  con- 
duces as  much  to  tbe  poblic  prosperity  as 
Imtffoved  farming  methods.  In  ordw  to  keep 
abreast. of  the  times,  our  fttrmers  most  use 
ttie  most  ajnuraved  methods,  and  the  easiest 
way  to  Induce  than  to  do  this  la  by  causing 
tium  to  see  and  thus  become  interested  in 
what  oQiera  are  doing.  The  State  BUr  la  an 
established  state  Institution,  and,  like  Its 
schools  and  Its  penal  and  (diarltable  institu- 
tions, most  be  maintained  by  the  state^  if 
it  is  to  live. 

[12,  II]  B7  its  act,  the  Leglslatare  directed 
$80,000  to  be  paid  to  the  State  Fair.  But 
the  fact  that  the  mtmey  was  not  in  the  treas- 
ury when  the  wanranta  were  ptesoited  did 
not  affect  their  validity,  since  they  will  be 
paid  by  the  Treasurer  when  tbe  money  comes 
in,  in  the  due  course  of  the  revenues.  In 
the  meantime,  the  Legislature  has  provided 
tliat  these  warrants,  If  not  paid  upon  pres- 
entation, shall  be  made  "Intwest-bearing." 
We  are  not  to  question  the  wisdom  of  the 
Legislature  in  making  that  provision,  but 
only  to  consldN  its  power  to  so  do;  and  that 
it  has  the  power,  there  can  be  no  question. 

[14]  Neither  can  it  be  said  that  the  provi- 
don  for  interest  makes  an  appropriation  a 
debt  if  It  were  not  otherwise  so.  That  ques- 
tion was  expressly  raised  and  decided,  in 


the  native,  by  the  Jndges  of  the  Supr«ne 
Court  of  South  Dakota  in  Re  State  War- 
rants, 6  S.  D.  62S,  62  N.  W.  104.  55  Am.  St. 
Bep.  857,  where  they  said:  "It  may  be  sug- 
gested that  the  warrants  authorized  by  this 
law  will  draw  Interest,  and  to  that  extent, 
if  no  more,  an  objectionable  indebtedness  Is 
incurred;  but,  In  resj^t  to  interest,  Uie 
warrants  authorized  by  this  law  are  not 
different  from  those  which  we  have  already 
seen  may  properly  be  drawn  and  Issued.  If 
the  Issuance  of  the  warrant  creates  no  un- 
constitntional  debt,  how  can  the  Inddoit 
of  interest,  which  the  statute  Imposes  as  a 
compensation  or  allowance  for  delay,  make, 
that  an  unconstitutional  debt  whldlk  was' 
not  BO  before?"  See,  also.  Ash  v.  Parkinson, 
6  Nev.  15,  to  the  same  effect 

We  find  no  constitutional  objection,  th«re> 
fore,  to  tbe  Act  of  1010,  which  requires  the 
Treasurer  to  indorse  warrants  as  Intmet- 
bearlng,  In  case  there  are  no  funds  on  hand 
to  pay  them  upon  presentment 

[151  It  is  the  duty  of  the  Treasnrer  to  pay 
outstanding  warrants  In  the  order  they  were 
Issued,  and  as  the  mouey  available  for  the 
purpose  reaches  tbe  treasury.  This  practice 
insures  fair  treatment  of  all,  alike.  And, 
since  in  the  case  at  bar  tbe  warrants  were 
Issued  for  a  l^ltimate  portion  of  the  current 
expenses  of  a  state  institution,  and  are  not, 
under  the  rule  herein  announced,  to  be  in- 
cluded within  the  prohibition  of  section  49 
of  the  Constitution,  the  chancellor's  Judg- 
ment requiring  tbe  appellant  to  indorse  them 
as  Interest-bearing  was  proper. 

Jndgmrat  affirmed;  the  whole  court  sitting. 


COMUBBGIAL  BANK  A  TBUST  GO.  «t  aL 
V,  CITIZENS'  TRUST  4  OUABANTT 
CO.  OF  WBST  VIBOINIA. 
(Court  of  Appeal!  of  Kentncky.  .  May  fl,  1913.) 

1.  Banes  and  Banking  (f  86*)— Powbb^ 
Plbdoihq  Assets. 

Ky.  St  I  S77,  permits  a  baok  to  do  baal- 
ness  "upon  the  terms  and  condlUoos"  and  sub- 
ject to  tbe  liabilities  prescribed  by  that  arti- 
cle, and  section  579  empowers  bank  to  adopt 
and  use  a  corporate  seal,  make  contracts,  sue 
and  be  saed,  to  appoint  etc.,  officers,  and  re- 
quire from  them  a  bond  to  prescribe  by-laws, 
"to  ezercise.  snbject  to  law,  the  powers  neces- 
sary to  the  business  of  banking  by  diecoanting 
and  negotiating  notes,  •  •  •  and  other  evi- 
dences of  debt  and  purchasing  bonds,  receiving 
deposits,  and  allowing  Interest  thereon."  and 
lending  money  on  security  as  provided  in  that 
article,  ffcld,  that  a  bank  liad  neither  express 
nor  implied  power  to  secure  the  payment  of  a 
depositor  b;  pledfdng  its  assets,  such  as  notes, 
ete.,  so  that  a  pledge  thereof  was  nltra  vires 
and  iilefcal. 

[Ed.  Note.—For  other  cases,  see  Banln  and 
Banking,  Cent  Dig.  |  218 ;  Dec.  Dig.  |  86.*] 

2.  Banks  and  Bahkino  (|  119*)— Deposit. 

A  bank  deposit  creates  a  debt  the  promise 
to  pay  which  by  the  bank  is  implied  by  law. 

[Ed.  Note.— For  other  casw.  see  Banks  and 
Banking,  Cent  Dig.  ||  289-292;  Dee.  Dig.  I 
119.*] 
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S.  StATDTBS  (I  181*>— CONBTBDCnON. 

When  a  atatnte  is  auiceptible  of  one  con- 
ttraction  which  secures  equality  end  of  an- 
other which  would  perpetrate  a  fraud,  that  con- 
struction insurinc  fair  dealing  will  be  adopted. 

[Ed.  Note.— other  caaea.  see  SUtntes, 
Cent:  Vig.  H  269-268;  Dee.  Dig.  |  ISl.*] 

4.  Depositabies   (I  7*)  —  Seoubitt  —  Stats 

Funds. 

Ky.  St  i  4693,  requiring  state  depositaries 
to  give  secarity  for  public  funds, -and  sections 
411  and  2903,  rcqniring  depositaries  for  the 
chancerT  court  and  dtr  tamaa  to  gire  security 
for  their  safe-keeping,  contemplated  as  such 
secoiity  the  indorsement  of  individuals  or  a  sol- 
vent bonding  company,  and  not  the  pledging  of 
the  assets  of  the  depositary  bank. 

[Bd.  Note.— For  other  cases,  see  Depodtarles, 
Cent  Dig.  f  21 ;  Dec  Dig.  |  7.*] 

Appeal  from  Circuit  Court,  Jefferson  Cotin- 
ty,  Chancery  Branch,  Second  DiTislpn. 

Suit  by  the  (ntizens'  Tmst  &  Guaranty 
Company  of  West  Virginia  against  the  Com- 
mercial Bank  &  Trust  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants 
apiteal.  Reversed  and  remanded  for  further 
pTDceedinga. 

Herman  D.  Newcomb,  Hlnes  A  Norman, 
and  Arthur  B.  Benstnger,  all  of  Loulsrllle, 
ftir  appellants.  Wehle  &  Weble  and  Helm  & 
Helm,  all  of  Loalsrllle,  for  appellee. 

IiASSING,  'J.  The  Commercial  Bank  * 
Tmst  Company,  a  corporation,  was  organis- 
ed under  the  laws  of  tlils  state  and  enqtow- 
ered  to  do  a  general  banking  and  tmst  busl- 
neas  In  LoulsrlUe,  Ky.  Uoyd  W.  Galss  is. 
and  vas  In  January,  191%  the  treasurer 
<rf  Jefferson  county.  As  sndi  he  was  re- 
quired to  gire  bond  fbr  the  talOful  perform- 
ance of  his  duties.  This  he  did,  with  the 
Gltlieuf  Trust  *  Guaranty  Company,  &  West 
TteglnlA  corporation,  as  surety.  The  Com- 
mercial Bank  A  Trust  Company,  desiring  to 
secure  at  least,  a  part  of  the  deposits  of  the 
cotu^  treasurer,  altered  Into  an  agreement 
with  liim,  wbemhy  It  obligated  Itself  to  fur- 
nish said  treasurer  security  in  the  sum  of 
flOO.000  to  secure  the  safe^  of  any  and  aQ 
d^KMtts,  wUch  Iw  might,  as  treasurer,  make 
In  said  bank.  The  dtlsens*  Tmst  &  Gnar- 
tnty  Company  likewise  became  the  sure^  for 
.lald  tiank  on  said  bond  to  tlie  treasurer,  but, 
before  doing  so,  exacted  of  said  bank  a 
Idedge  of  Its  liquid  assets  in  the  sum  of  flOO,- 
000  to  secnre  it  against  loss.  The  bond  of  the 
bank  to  Gates,  treasurer,  was  duly  executed 
with  the  West  Virginia  corporation  as  sure- 
ty, and  the  bank  pledged  vlth  said  surety 
tiflcates  of  deposit  and  short-term  n^tlable 
notes  to  the  amount  of  f  100;000.  Under  the 
arrangement  betweoi  the  bank  and  Its  surety, 
as  these  notes  matured  and  were  paid  off  or 
renewed,  other  paper  of  like  value  was  sub- 
stttuted  for  that  so  paid  or  renewed.  In  this 
way  the  buslneas  continued  trom  the  time 
the  arrangement  was  altered  Into  up  until 
January  13.  1013,  when  the  bank  was  fdosed 
on  the  order,  or  on  the  sus^cestion,  of  the 
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baiddng  commissioner.  At  that  Hme  the 
value  of  the  commercial  paper  claimed  by 
the  Cltlsens'  Trust  &  Guaranty  Company  as 
secniity  for  its  liability  on  the  treasurer's 
bond  amounted  to  something  like  $70,000. 
All  of  this  paper  was  held  by  the  LouisTille 
National  Banking  CtHupany  under  an  ar- 
rangement entered  Into  between  the  Commer- 
cial Bank  &  Trust  Company  and  the  ClUzens' 
Trust  ft  Guaranty  Company.  As  a  question 
was  raised  as  to  who  was  entitled  to  the  pos- 
session thereof,  the  LoulsrlUe  National  Bank- 
ing Company  woidd  not  permit  either  to 
have  It  Thereupon  the  dtlsens'  Trust  & 
Guaranty  Company  filed  suit  agalnat  the 
Louisville  National  pawtHng  Company,  tlie 
Commercial  Bank  ft  Tmst  CSonvany,  and 
Tliomas  J.  Smltli,  banking  commlBalonOT,  in 
cliarge  of  said  Commercial  Bank  &  Tmst 
Company,  In  which  it  sought  to  hare  tiie  said 
negotiable  paper  so  held  1^  the  LouUriUe 
National  iMi"*Hng  Company  adjudged  to  it, 
and  prayed  for  a  mandatory  ordw  directing 
said  Louis viUe  National  Banking  Company 
to  surrrad^  iqp  and  turn  over  to  it  all  ttf 
said  papu;  it  being  alleged  that  It  was 
liable  on  this  bond  of  the  bank  to  Gates,  the 
treasurer.  In  a  sum  In  excess  of  the  value  of 
the  paper  so  deposited  with  the  Louisville 
National  Banking  Company.  The  Louisville 
National  T*ii»iHng  Company  answered,  set- 
ting out  fully  the  drcnmstanoea  under  which 
the  uld  papa  was  placed  in  its  possesion; 
alleged  that  It  had  no  interest  therein  fur* 
ther  thanareaaonable  charge  for  its  services 
In  taking  care  of  It;  asked  that  the  West 
Virginia  corporatlim  kdA  the  Commercial 
Bank  ft  Trust  Company,  In  the  lianda  of  the 
hwniHng  commissioner,  be  required  to  litigate 
the  matter  of  ovrnership;  and  stated  that  it 
was  ready  and  willing  to  deliver  said  notes 
to  vphomsoevOT  tha  court  should  direct  The 
banking  commissions,  Thomas  J.  Smith,  an- 
swered for  tlie  defendant  the  Commercial 
Bank  A  Tmst  Company,  and,  in  addition  to 
traversing  the  auctions  of  the  petltltm. 
pleaded  that  the  paper  held  by  the  Louisville 
National  Banking  Company  was  the  i^perty 
and  part  of  the  assets  of  the  Commercial  Bank 
&  Trust  Company ;  that,  by  virtue  of  his  of- 
fice, he  was  entitled  to  Ite  possession ;  that  the 
allied  agreement  by  which  it  was  turned 
over  to  and  held  by  the  Louisville  National 
Banking  Company  as  bailee,  or  custodian,  was 
made  by  the  parties  In  contemplation  of  the 
Insolvency  of  the  Commercial  Bank  ft  Trust 
Company,  and  with  the  view  of  preferring 
the  West  Virginia  corporation  over,  and  to 
the  exdnslon  of,  the  other  creditors  of  the 
Commerdal  Bank  ft  Tmst  Company;  and 
tha^  by  reason  of  such  fact,  the  attempted 
transfer  was  111^1,  null,  void,  and  of  no 
effect  Other  defenses  were  interposed,  but 
for  the  purposes  of  this  case  they  need  not  be 
considered.  The  aflSrmative  matter  in  the 
answer  of  the  banking  commissioner  was 
traversed.    Upon  the  Issue  thus  made  the 
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case  was  sabmlttea  to  tiie  diancellor  tor 
judgment  upon  the  motloD  ot  tbe  plaintiff  tor 
a  temporary  mandatory  Injunction,  and  of 
the  defendant  tlie  banking  commlBsioner  tor 
a  temporary  Injunction  on  bU  answer,  whlcb 
was  made  a  croaa-petlttcai  against  bis  code- 
fendant  tbe  Lonlsrllle  National  Banking  Gom- 
pany. 

Upon  consld^tton  the  dianceUor  was  of 
<^)lnlon  that  plaintiff  was  entitled  to  the  re- 
lief sought,  and  so  adjudged.  The  motion  of 
the  banking  commissioner  was  denied. 
Thereupon  tbe  parties  entered  Into  the  fol- 
lowing agreement:  "It  Is  hereby  agreed  be- 
tween plaintiff,  Citizens'  Trust  ft  Guaranty 
Company  of  West  Tlq;lnia,  and  tbe  defend- 
ants Commercial  Bank  ft  Trust  Company  and 
Thomas  J.  Smith,  banking  commissioner,  and 
the  Lonisrllle  National  Banking  Company, 
that  on  all  Issues  raised  between  the  plain- 
tiff and  these  defendants  tbe  proof  in  the 
form  of  affidavits  and  exhibits  and  the  plead- 
ings of  all  parties  filed  herein,  so  far  as  un- 
contradicted, and  the  testimony  heard  by  the 
court,  and  the  cross-ezamlnatlon  of  affiants 
shall  be  treated  and  considered  to  be  tbe  for- 
mal and  final  testimony  oBenA  by  said  par- 
ties as  between  tliemselTes,  and  to  have  the 
same  force  and  effect  as  thoni^  such  testi- 
mony was  taken  by  dqiosltion  on  notice  and 
r^ularly  filed  herdn;  and  these  parties 
waive  the  setting  of  the  case  at  rules  and 
hereby  agree  to  aobmlt  forthwith  for  final 
judgment,  reserving  and  excepting  tor  fur- 
ther consideration  of  the  court  any  issnee 
tbat  are  or  may  be  raised  as  between  the  oth- 
er parties  hereto  and  the  Louisville  National 
Banking  Company  concemlng  the  allowance, 
ctaai^,  fees,  and  expenses  claimed  by  the 
Louisville  National  Banking  Company." 

"Vbe  court,  having  ccmsidered  the  case,  en- 
tered tbe  following  judgment: 

"(1)  The  cross-petition  of  the  defendants 
Commercial  Bank  ft  Trust  Company  and 
Thomas  J.  Smith,  banking  commis^oner, 
praying  for  an  injunction,  herein  be  and  It 
Is  dismissed,  to  which  said  defendants  ex- 
cept 

"(2)  The  prayer  of  the  petition  of  the 
plaintiff.  Citizens*  Trust  ft  Guaranty  Com- 
pany of  West  Virginia,  for  injunction  here- 
to, is  granted,  and  it  Is  now  considered  or- 
dered and  adjudged  that  the  LoulsTille  Na- 
tional Banking  Company  be  and  la  hereby 
enjoined  from  withholding  the  possession 
from  tbe  plaintiff,  and  is  ordered  to  restore 
and  give  possession  to  the  plaintiff  herein 
of  all  the  notes  and  proceeds  of  notes  de- 
scribed in  Exhibit  B  filed  with  the  petition, 
with  the  exception  of  ¥200  which  is  reserved 
for  the  costs  and  expenses,  If  any,  of  the  de- 
fendant Louisville  National  Banking  Com- 
pany, and  It  is  further  adjudged  that  the 
plaintiff  has  the  right  of  possession  of  said 
notes  and  proceeds  thereof,  except  as  men- 
tioned above,  and  tbe  defendants,  and  each 
of  them,  and  all  persona  claiming  by  or  un- 
der either  of  them,  are  enjoined  and  re- 


strained from  Interfering  with  the  plaintiff 
In  tiie  exercise  of  its  rights  and  powers  as 
pledgee  to  collect  the  raid  notea  and  to  hold 
and  use  their  proceeds  tor  its  indemnl^,  se- 
curity, and  protectirai,  as  surety  of  the  de- 
fendant Commercial  Bank  ft  Trust  Company 
upon  Its  bond  to  L^  W.  Gates,  treasurer  of 
Jefferson  county,  Ky.,  and,  so  soon  as  ttie 
sum  realized*  fl^  said  coUateral  shall  have 
amounted  to  suffldent  to  reimburse  the  said 
GltlzenB'  Trust  ft  Guaranty  Company  of 
West  Virginia  tot  any  loss  or  expense  It 
may  have  Incurred  or  been  called  upon  to 
meet,  the  balance  of  said  collateral  or  the 
balance  of  the  sum  realized  therefrom  diall 
be  paid  to  the  said  Comm«cial  Bank  ft 
Trust  Company  or  Its  represmtotives.  Pro- 
vided, however,  that  this  order  shall  not 
be  operative  until  March  24,  1913,  the  to* 
tervenlng  period  being  allowed  to  the  de> 
fendants,  and  each  of  them,  for  the  pnrpoee 
of  an  aiveal  from  this  order,  If  so  desired, 
and  It  is  ordered  that  tbe  stotus  eTisHng 
before  the  rendition  of  this  judgment  shall 
be  maintained  during  said  period  unless  tbe 
question  Is  sooner  decided  by  the  Court  of 
Appeals.  Jurisdiction  of  this  action  is  re- 
tained for  tbe  purpose  of  considering  the 
claim  of  the  Louisville  National  Banktog 
Company  for  expenses  and  commissions  and 
such  other  Issues  as  may  be  presented  to 
the  court" 

Later  said  Judgment  was  modified  as  fol- 
lows: "Came  the  parties  by  counsel,  and, 
tite  court  beii^  advised.  It  Is  ordered  tbat 
so  much  of  the  judgment  rendered  herein  on 
March  3,  1918,  granting  an  Injunction  to 
plaintiff  as  provides  that  said  judgment 
shall  not  be  operative  nntU  March  23,  1913, 
be  and  It  is  hereby  set  aside.  The  defend- 
ants Commercial  Bank  &  Trust  Company 
and  Thomas  J.  Smith,  stote  banking  commis- 
sioner, pray  an  appeal  from  said  judgment 
of  March  3.  1913,  as  modified  by  this  order, 
which  is  granted.  It  Is  further  ordered 
tbat  the  injunction  granted  to  .plaintiff 
herein  he  suspended  until  March  24,  1913, 
and  that  the  status  existing  before  tbe  ren- 
dition of  said  judgment  shall  be  matotalned 
during  said  period  unless  said  appeal  is 
sooner  decided  by  the  Court  of  Appeals." 

The  correctness  of  this  Judgment  Is  now 
before  us  for  review.  Many  questions  were 
raised  and  discussed  by  counsel  to  oral 
argument  and  also  In  brief,  but  from  the 
conclusion  which  we  have  reached  It  be- 
comes necessary  to  consider  only  one,  to 
wit  the  right  or  [>ower  of  the  bank  to  pledge 
Its  assets  to  secure  the  deposit  of  Gates, 
county  treasurer,  at  the  expense,  and  to  the 
detriment  of  its  other  depositors.  Banks 
can  only  be  lawfully  organized  and  author- 
ized to  conduct  business  In  Kentucky  as  pro- 
vided by  the  banking  laws.  Article  21.  c. 
32,  Kentucky  Statutes.  Section  577,  Ken- 
tucky Statutes,  provides  that  banks  may  do 
business  "upon  the  terms  and  conditions, 
and  subject  to  the  UabllltieB  presciibed  In 
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tbto  article"  Tbls  Is  an  express  Umltation 
upon  tbe  anUiority  granted.  The  foUowliig 
powen  are  conferred  on  ttanks  by  secUon 
579,  Via.:  To  adopt  and  use  a  corporate 
seal;  to  make  contracta;  sue  and  be  sued; 
to  appoint,  remore  and  elect  officers,  d^ne 
tbelr  duties,  and  require  from  anr  of  tbem 
a  bond  tor  tbe  faitMol  discharge  of  tbdr 
duties;  to  prescribe^  by  Its  Imard  of  direc- 
tors, by^lam  for  the  soremiuent  of  the  bank; 
not  Inconsistttit  with  law;  to  exercise,  sub- 
ject to  law,  sndk  powers  as  may  be  necessary 
to  carry  on  the  bnalneBs  at  banking  by  dis- 
coantlng  and  negotiating  notes,  drafts.  Mils 
of  ««i»himg^>,  sad  other  evidences  of  debt, 
and  pnrdiaslng  bonds,  receiving  depoeita, 
aad  allowing;  interest  thereon,  buying  and 
idling  ffxflfcywBSt  ^yiw  and  bnUion,  and  lend- 
ing  money  on  personal  or  real  security  ma 
^vided  in  this  artlcla"  This  section  of 
the  statute  Umtts  and  defines  tba  business 
of  the  bank,  and  directs  that  It  may  be  car- 
ried on  by  dolnff  the  things  specifically  enu- 
merated. The  enumeration  of  these  powers 
exdndas  other  methods  of  banking.  The 
LegiBlature  seems  to  have  been  especially 
cartful  to  define  the  power  of  banks,  and  to 
have  been  unwilling  that  these  corporations 
ahoold  be  allowed  to  do  bualnesa,  without 
definite  limitations.  The  officials  of  one 
bank  ndgbt  de»i  it  posseoq^  ot  other  and 
more  extraordinary  powers  than  would  those 
of  another  bank.  It  was  unanestlonaUy  the 
hituitltm  of  the  Legldature  to  define  and 
limit  tli^  pow«rs  law,  so  t3iat  all  banks 
should  conduct  their  legitimate  business  in 
the  same  manner,  and  that  tbe  public,  deal- 
log  with  them,  ml^bt  know  the  power  they 
poeseaaed.  8o  csreful  were  the  lawmakers 
hi  this  respect  that  they  even  numerated 
tbe  ilg^t  to  take  btrnds  from  ofildala,  to 
appoint  and  dlacharge  them,  whldi  power 
would  aeuu  to  be  Inherent  in  all  corpora- 
tioiis.  It  wiU  be  observed  that  section  B79 
hi  enumerating  the  powers  of  a  bank  sped- 
fles  "receiving  deposits,  and  allowing  inter- 
est thereon."  From  the  earliest  times  banks, 
onder  the  common  law,  have  been  accustom- 
ed to  rec^ve  d^wslta.  Tbi»  has  been  un- 
derstood to  be  one  of  their  legitimate  func- 
tional but  the  payment  of  interest  on  depos- 
ItB  is  a  modem  custom,  which  has  grown 
up  onder  the  sharp  competition  existing  be- 
tween banks.  Section  579  legalized  this  cus- 
tom of  paying  interest  Without  this  pro- 
rislon  it  would  manifestly  be  unlawful  un- 
der any  drcumstances  where  the  powers  of 
banks  are  defined  either  by  q)eciBl  charter 
or  under  gmeral  law.  Consequently  the 
lawmakers  conferred  upon  banks  the  power 
to  pay  Interest  on  deposits ;  hence.  It  Is  law- 
ful in  Kentucky  to  do  so.  It  la  a  dangerous 
power,  and  may  be  used  In  more  ways  than 
one  to  wreck  a  bank,  but,  when  prudently 
and  Intimately  used,  It  may,  and  no  doubt 
does,  benefit  the  stockholders.  This  right  to 
pay  interest,  however,  is  as  far  as  the  law- 
makers apparently  felt  It  safe  to  go. 


[1]  In  this  case  the  bank  has  exceeded 
Its  express  iwwer,  and,  under  the  claim  ot 
the  exercise  of  an  implied  power,  has  at- 
tempted to  secure  the  payment  of  a  depositor 
by  the  pledging  of  its  assets.  This  is  clear- 
ly an  act  ultra  vires  and  unlawful.  No  such 
power  has  been  conferred  upon  banks  In 
this  stat^  nor  should  authorl^  to  do  so  be 
granted  anywtaa&  Section  670  grants  only 
such  powers  "as  may  be  necessary  to  carry 
on  the  baseless  of  banking"  by  doing  the 
things  enumerated.  In  the  matter  of  de- 
posits and  paying  interest  thereon  whatever 
power  is  necessary  was  cranted. 

[2]  The  deposit  creates  a  debt,  and  the 
assumpsit  of  the  bank  to  pay  that  debt  is 
Implied  iby  law.  The  payment  ot  Interest  is 
a  matter  of  private  contract,  whldi  the  bank 
is  authorised  to  mfUce  with  the  depositor. 
The  assumpsit  to  pay  the  deposit  and  the 
wedal  agreanoit  to  pay  the  Interest  are 
therefore  both  necessary.  But  there  la  no 
implication  from  the  powers  granted,  and 
certainly  it  annot  be  said  to  be  necessary, 
in  otdex  to  recelTe  dqmsits  and  pay  Interest 
tiiereon,  that  the  bank  should  secure,  by 
pledge  of  its  personal  assets  or  mortgage  of 
its  real  estate,  tbe  debt  of  Us  depositor  or 
the  interest  that  it  1ms  mromised  to  pay. 
The  powers  conferred  upon  banks  are  re- 
quired, 1^  sectlGn  fiTT,  to  be  exerdsed  up<m 
the  terms  and  condltlimB  provided  In  article 
2,  whldi  Includes  secti<m  079.  Thertfor^ 
when  deposits  are  received,  the  bank  becomes 
a  debtor  to  the  depositor  for  the  amount  of 
the  deposit,  and.  If  it  agrees  to  pay  Interest, 
for  that  also.  These  are  the  only  terms  and 
conditions  r^ulating  depodts  and  the  pay- 
ment of  Interest,  and  if,  in  addition  to  this, 
the  bank  may  pledge  its  assets  to  the  deposi- 
tor, then  it  may  exercise  another  most  ex- 
traordinary power,  which  Is  not  conferred 
by  article  2,  and  not  necessary  for  the  con- 
duct of  its  business  of  "rec^vhig  deposits 
and  paying  Interest  thereon."  It  woidd  be 
a  dangerous  implication  to  deduce  from  the 
words  of  the  statute,  which  should  rather 
be  construed  strictly,  for  the  benefit  ot  the 
stockholders  and  protection  of  the  depositors. 
The  exercise  of  such  a  power  is  therefore 
clearly  beyond  Uie  terms  of  the  law,  or  any 
reasonable  or  necessary  implication  which 
the  court  would  be  authorized  to  deduce 
from  the  language  of  the  statute,  and  would 
tend  to  lessen  tbe  usefulness  of  banks  as 
great  pnblic  institutions  by  destroying  pub- 
lic confidence  in  them.  Such  a  practice,  If 
Indulged  and  authorized,  might  work  great 
injustice  and  Inflict  financial  loss,  not  only 
upon  the  depositors,  but  npon  the  stockhold- 
ers as  well.  Large  depositors,  if  secured, 
might  absorb  the  greater  part  of  tbe  assets 
of  the  bank,  and  inflict  loss  upon  unsecured 
depositors  and  financial  ruin  upon  innocent 
stockholders  under  the  doable  liability  law. 
The  law  contemplates,  and  was  evidently 
framed  to  Insure,  fair  and  uniform  dealings 
by  the  banks  vrlth  all  of  tUeIr  depositors. 
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A  secret  pledge  to  secure  one,  while  others 
are  left  without  security,  although  it  may  be 
without  specific  intent  to  defraud,  would 
nevertheless,  In  case  of  loss,  Justify  such  an 
inference.  Pnblic  policy  will  not,  therefore, 
tolerate  a  practice  which  might,  sooner  or 
later  in  the  event  of  financial  trouble  with 
the  bank,  enable  it  to  pay  and  protect  the 
favored  few  at  the  exi>ense  of  the  equally 
deserving  many.  If  the  fact  was  known  that 
a  bank  had  secured  some  one  or  more  of  Its 
depositors  and  left  the  others  unsecured,  no 
prudent  person  would  deposit  with  it  No 
bank  would  advertise  that  it  engaged  in  snch 
a  practice,  because  depositors,  who  were  not 
provided  fbr,  would  be  driven  away.  The 
very  fact  that  the  transaction  is  one  that 
will  not  stand  the  test  of  publicity  is  a  strong 
argument  against  its  legality,  as  well  as  its 
necessity.  Banks  publish  statements  of  their 
assets,  and  Individuals  deposit  on  the  faith 
of  these  published  statements.  It  is  well 
known  that  good  statements  as  to  assets 
induce  people  to  deposit  their  money  in 
banks  making  such  statements.  It  would  be 
a  crowning  act  of  injustice  to  hold  that  de- 
posits thus  induced  are  nevertheless  cut  off 
from  sharing  in  these  assets  until  some  un- 
known fovored  few,  who  have  been  secretly 
secured,  are  satisfied;  and  it  would  be  a 
palpable  fraud  on  the  part  of  a  bank  thns 
to  procure  deposits,  what  its  assets  were 
secretly  pledged. 

The  cases  of  Citizens*-  life  Insurance  C3o. 
T.  Owensboro  Savings  Bank  ft  Trust  Com- 
pany's Receiver,  146  Ky.  118,  142  S.  W.  376, 
Citizens*  Bank  t.  Bank  of  Waddy,  126  Ky. 
169,  103  8.  W.  249,  31  Ky.  Law  Rep.  366,  11 
U  K.  A.  (S.  S.)  698.  128  Am.  St  Rep.  282, 
and  State  National  Bank  t.  Commonwealth, 
129  Ky.  637,  112  S.  W.  678,  are  cited  and 
rdied  upon  as  supporting  inferoitlally  the 
right  of  a  bank  to  pledge  Its  assets  to  se- 
cure a  depositor.  None  of  the  <viliiions  so 
hold,  and  In  none  of  these  cases  was  this 
question  involved.  In  the  case  of  Citizens' 
life  Insurance  Co.  v.  Owensboro  Savings 
Bank  ft  Trust  Company's  Receiver  the  ques- 
tion might  have  been  raised,  but  It  was  not, 
nor  was  It  discussed  or  considered;  and 
there  is  notMng  in  that  oi^nlon  Justifying 
the  dalm  that  said  (^nion  Is  an  authority 
in  support  of  the  claim  that  a  bank  ia  an- 
thorteed  to  pledge  Its  assets  to  secure  one 
of  its  depositors,  to  the  exclusion,  detriment, 
and  Injury  of  tike  oUiers. 

In  atlzens'  Bank  v.  Bank  of  Waddy,  the 
qaestlon  InvolTed  was  the  right  or  power  of 
the  bank  to  borrow  money  and  pledge  its  as- 
sets to  secure  samew  This  rl^t  was  upheld. 
No  question  of  the  rl{^t  of  a  bank  to  secure 
depositors  pledge  of  its  assets  was  involv- 
ed, and  that  case  cannot  be  said  to  support 
tbe  proposition  that  a  bank  has  snch  au- 
thor!^. The  authority  to  borrow  mon^  and 
pledge  the  bank's  asssts  therefor  Is  not  at 
all  analogous  to  its  power  to  pledge  its  assets 
in  order  to  secore  devoslts.   In  the  conduct 


of  its  business,  It  may  become,  and  frequent- 
ly is,  necessary  for  a  bank  to  convert  Its 
commercial  paper  Into  cash,  and,  where  it 
cannot  do  so  conveniently  or  advantageously 
by  redlscounting  It  the  bank,  with  perfect 
propriety,  may  borrow  money  upon  the  se- 
curity of  its  assets ;  and  this  right  Is  every- 
where recognized  as  one  of  the  Implied  pow- 
ers which  a  bank  has,  and  may  exercise, 
where  no  direct  authority  aathoriElng  it  to 
borrow  money  Is  given. 

In  the  case  of  the  State  National  Bank  t. 
Commonwealth,  the  only  question  Involved 
was  the  llablll^  of  tbe  bank  to  the  common- 
wealth, under  Its  bond,  for  the  Interest  on  its 
dally  balances.  It  was  held  that  the  accrued 
interest  on  the  deposit  was  covered  by  the 
bond,  and  that  the  bond  was  liable  for  the 
payment  of  the  interest  to  the  state,  as  well 
as  the  repayment  of  the  deposit 

Counsel  for  appellee  also  cites  and  relies 
upon  Bolles  on  Modern  Law  of  Banking,  p. 
479,  Morse  on  Banking  (4tb  Ed.)  I  47,  and 
Pratt's  Digest  of  National  Banking  Laws, 
p.  11,  to  the  effect  that  among  the  Implied 
powers  of  a  bank  is  that  to  secure  deposits. 
This  statement  of  the  law  is  not  elaborated 
upon  by  any  one  of  the  authors,  and  we  are 
constrained  to  believe  and  hold  that  the  au- 
thors used  this  expression  in  its  limited 
sense,  and  thab  It  was  meant  to  apply  to 
that  class  of  cases  where,  by  express  statute, 
a  particular  deposit  was  to  be  secured  before 
it  could  be  placed  in  bank.  Under  such  dr- 
eumstances,  the  bank,  before  receiving  it, 
would  necessarily  have  the  right  to  execute 
the  bond,  but  this  would  not  by  any  means. 
Justify  the  claim  that  the  bank  had  the  right 
to  secure  other  d^stts  simply  because  it 
had  the  right  to  secure  a  particular  deposit 
which  the  law  expressly  required  to  be  se- 
cured before  It  could  be  deposited.  But, 
whatever  meaning  these  distinguished  au- 
thors may  have  intended  should  be  given 
the  statement  referred  to,  we  are  unwilling 
to  hold  that  a  bank.  In  the  absence  of  some 
statutory  authority,  may  exercise  a  right  or 
power  which  would  enable  it  to  perpetrate 
a  fraud  upon  any  of  Its  depositors.  There 
being  no  express  authority  given  to  a  bank 
to  secure  a  deposit  by  pledge  of  its  assets, 
and  It  being  apparent  that  such  a  practice 
would  have  a  tendency,  and  pave  the  way, 
to  the  perpetration  of  fraud  by  potting  It 
In  tbe  power  of  the  officers  of  a  bank  to  give 
a  lureference  to  favored  customers,  it  cannot 
succfflsfnlly  be  maintained  that  a  bank  has 
the  implied  right  or  power  to  do  so.  Banks 
undoubtedly  have  the  right  to  do  many  acts 
and  things  not  expressly  authorized  by  their 
charters,  or  spedflcally  designated  in  the 
general  laws  ad(^>ted  tor  their  organisation, 
regulation,  and  gomnment  These  are  term- 
ed Implied  powers,  but  such  powers  are  tboae 
found  necessary  to  enable  the  banks  properly 
and  fficpediUously  to  carry  out  and  oijoy  tbe 
powers,  r^ts,  and  privileges  expressly  given 
than.    Before  a  bank  should  be  adjudged 
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entitled  to  exerdse  any  power  not  expressly 
given,  It  sboQld  be  dearly  established  that 
sQCh  power  is  essential  to  the  proper  condnct 
of  Its  business,  and  necessary  to  enable  It 
properly  to  enjoy,  use,  and  carry  out  its 
express  powers.  When  such  test  is  applied 
to  the  claim  jaf  right,  on  the  part  of  a  bank, 
to  prefer  one  of  its  depositors  over  another, 
It  is  apparent  that  the  right  should  be  de- 
nied. The  exercise  of  such  a  power  would 
necessarily  be  fraught  with  great  possibilities 
for  tbe  perpetration  of  fraud,  and  would  nn- 
doobtedly  have  a  tendency  to  destroy  the 
faith  of  the  d^Kwltlng  inibUe  in  banking 
Institutions. 

[I]  When  a  legislative  act  la  susceptible 
of  a  dual  constnuitlon,  one  of  whltdi  secures 
equality  and  equity,  and  the  other  pares  the 
way  to  the  perpetration  of  fraud,  no  court 
would  hesitate  to  adoiit  that  ouiBtructlon 
Insurli^  fair  dealing.  So,  Ukewlse,  when  it 
la  a  question  as  to  whethw  cx  not  a  bank  has 
the  Implied  power  to  aecore  one  depositor 
at  the  expense  of  the  others,  the  effect  of  the 
exercise  of  such  power  la  a  propor  subject 
of  Inquiry;  and  when  we  find  that  the  exer- 
dse of  such  power  would  enable  the  bank, 
or  at  least  put  It  In  its  power,  to  perpetrate 
a  fraud  upon  some  of  its  depositors,  we  uu- 
hesitatlngly  hold  that  the  exercise  of  such  a 
iwwer  is  not  necessary  to  the  proper  enjoy- 
ment of  its  charter  or  statutory  privileges, 
and  hence,  that  It  has  not  such  implied 
power;  and  Its  attempt  to  exercise  it  is  an 
act  ultra  vires  and  void.  In  taking  this  posi- 
tion we  are  aware  that  cases  are  to  be  found 
where  courts  have  recognized  this  right  in 
banks,  but  upon  examination  we  find  that 
there  was  express  statutory  authority  au- 
thorizing It;  and,  of  course,  where  authority 
is  expressly  given  to  a  bank  to  secure  certain 
deposits,  the  bank  in  so  doing  is  acting,  not 
beyond,  but  clearly  within,  Its  legal  rights, 
but  we  have  found  no  case  where  It  has  been 
held  that  a  bank.  In  the  absence  of  some 
statutory  authority,  had  the  right  to  secure, 
by  secret  pledge  of  its  assets,  one  depositor 
at  the  expense  of  the  others,  and  thereby 
deprive  the  latter  class  of  their  proper  dis- 
tributable share  of  the  assets  of  the  bank  In 
the  event  of  Its  Insolvency.  The  rigid  en- 
ftjrcement  of  this  principle  will  not  deprive 
banks  of  the  right  to  exercise  any  of  their 
le^timate  functions,  but,  on  the  contrary, 
will  build  them  up  In  the  confidence  of  the 
depositing  public;  for,  when  depositors  know 
that  the  bank  not  only  may,  but  must,  deal 
fairly  with  them,  banks  will  take  that  posi- 
tion in  the  confidence  of  the  public  In  which 
these  great  institutions  deserve  to  be  held. 

The  aim  and  trend  of  all  modem  legisla- 
tion on  the  subject  of  banks  has  been  to  pro- 
tect the  depositor.  The  law  Imposing  double 
HablUt7  upon  stockholders,  that  making  pro- 
vision for  the  publication  of  sworn  state- 
ments as  to  the  bank's  condition,  at  regu- 
lar interrals,  and,  lastly,  that  providing  tta 


a  rigid  examination  and  inspection  by  com- 
petent men,  all  look  primarily  to  the  protec- 
tion of  the  depositor.  The  law  makes  ample 
provision  for  the  protection  and  security  of 
all  depositors.  They  have  not  only  all  of 
the  assets  of  the  bank  for  their  security,  but, 
in  addition,  each  stockholder  Is  liable  for 
double  the  par  value  of  his  stock,  and  he 
may  be  required  to  contribute,  to  this  extent 
if  necessary,  to  protect  the  depositors.  No 
itystem  has  been  invented  and  no  scheme 
has  ever  been  suggested  that  would  more 
equitably  and  fairly  protect  the  depoedtora. 
If  banks  are  made  to  observe  strictly  the  law 
and  not  allowed  to  divert  their  assets  from 
their  proper  and  legitimate  cliannel,  It  will 
be  in  rare  Instances  Indeed  that  depositors 
will  feel  the  need  of  special  security  for 
their  funds  when  placed  in  banks.  Sound 
business  banking  principles  demand  that  no 
bank  should  be  permitted,  under  any  drcum- 
stauces,  to  secure  any  depositor  by  a  pledge 
of  its  assets.  But  where,  by  charter  provi- 
sion or  statute,  a  bank  is  required  to  secure 
a  state,  county,  court,  or  other  deposit  be- 
fore It  can  receive  such  deposit,  the  security 
which  tlie  bank  gives  must  be  such  as  It  can 
procure  by  personal  indorsement  or  other- 
wise, whldb  does  not  involve  a  pledge  of  its 
assets.  For  many  years  the  state  officials 
have  placed  such  a  construction  upon  the 
taw  requiring  state  depositories  to  give  se- 
curity before  they  can  receive  any  part  of 
the  state's  money. 

[4]  The  assets  of  these  state  depositories 
have  never  been  pledged  as  security  for  state 
de[>oslts,  but  the  state  has  invariably  re- 
ceived as  security  for  its  deposits  the  In- 
dorsement of  Individuals  or  solvent  bond- 
ing companiea  This  is  undoubtedly  the 
character  of  security  which  the  Legisla- 
ture contemplated  should  be  given,  when 
it  enacted  section  4693,  Kentucky  Statutes, 
requiring  state  depositories  to  give  security 
for  the  public  funds,  and  sections  411  and 
2903  requiring  depositories  for  chancery  court 
and  city  funds  to  give  security  for  their  safe- 
keeping and  payment  We  are  not  advised 
as  to  the  Interpretation  which  court  officers 
and  city  officials  have  placed  upon  the  sec- 
tions of  the  statutes  quoted,  but  as  the  giv- 
ing of  personal  security  for  the  safety  and 
return  of  such  public  dei>osits  as  are  re- 
quired by  law  to  be  secured  would  fully 
meet  the  ends  of  the  law,  and  In  no  wise 
ImiMilr  the  value  of  the  bank's  assets  as  se- 
curity for  all  of  its  depositors,  it  is  appar- 
ent that  this  is  the  character  of  security 
contemplated.  That  tbls  was  the  legislative 
Intent  is  made  the  more  apparent,  when  it 
is  remembered  that  all  of  the  assets  of  the 
bank  stand  pledged  to  secure  all  of  its  de- 
posits, and  it  cannot  be  that  the  Legislature 
intended  that  this  security  for  all  of  the 
deposits  should  be  Impaired  In  order  that 
a  few.  or  any  number  less  than  all,  might  be 
the  better  secured.  In  other  words,  the  Leg- 
islature evidently  did  not  Intend  that  the 
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secarlty  of  any  depositor  should  be  Impaired, 
In  order  that  that  ot  another  might  be  in- 
creased. So  the  only  reasonable  constmctlon 
that  can  be  placed  upon  these  statutes  re- 
quiring certain  public  funds  to  be  secured 
by  the  depository  Is  that  the  security  that 
such  depository  shall  give  must  be  other  than 
a  pledge  of  Its  own  assets. 

There  is  no  statute  requiring  the  deposits 
of  the  county  treasurer  to  be  secured  by  the 
depository,  and  there  Is  no  express  power 
under  which  the  bank  was  authorized  to  se- 
cure him  by  a  pledge  of  Its  assets ;  no  neces- 
sity existed  for  Its  doing  so,  In  order  to 
enable  It  properly  to  conduct  its  business 
as  a  banking  Institution;  hence.  Its  attempt 
to  do  so  was  an  act  ultra  Tires  and  Told. 
The  chancellor  erred  In  boldluK  that  It  did 
bare  such  power. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  conal&teut  with  this  opin- 
l<m. 

NUNN,  J.,  not  Bittfns. 


CHICAGO,  XL  L  *  P.  BT.  00.  t.  SUITH. 
(Supreme  Ooort  of  ATkansaa.  April  T,  1918.) 

1.  Mastbb  Airn  Servant  (8  217*)— Masteb's 
LiABiLrTT— Assumption  op  Risk— Knowl- 
BDQB  or  Sebtant  —  Rbpaib  or  Bail* 
BOAo  Cabs. 

A  servant,  the  helper  of  a  railroad  car  re- 
pairer, did  not  assume  the  risk  of  any  danger 
from  the  use  of  a  defective  sledge  hammer 
which  arose  from  the  negiigeoce  of  the  rail- 
road In  providing  the  hammer,  unless  he  was 
aware  of  snch  negligence  and  appreciated  the 
dangers  arising  therefrom,  and  he  was  not 
bound  to  make  an  Inspection  of  it  or  to  the 
exercise  of  ordinary  care  to  discover  defects 
therein,  not  obvious  to  the  senses. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  674-^;  Dec.  Dig.  S 
217.*J 

2.  Hasteb  and  Sebtant  (S  205*)— Habtbb's 

LlABZLITT— ASSUlCPnOR  OT  BUK  —  BBLI- 

ANCE  OH  MaSTBB'B  CABE. 

A  servant  who  had  no  knowledge  of  the 
defective  condition  of  a  sledge  hammer  furnish- 
ed for  use  in  car  repairing  was  entitled  to  rely 
upon  the  master's  performance  of  his  duty,  so 
as  not  to  expose  him  to  extraordinary  danger 
tiierefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  647-649;   De&  Dig.  f 

205.*] 

3.  Masteb  and  Sebtant  (|  288*)  —  Action 
roB  Injubt— Question  tob  Jubt— Assump- 
tion OF  Risk. 

On  evidence  in  a  servant's  action  for  in- 
juries by  being  struck  on  the  shin  by  a  sledge 
hammer  in  the  hands  of  a  car  repairer,  whom 
plaintiff  was  helping,  held,  that  the  question 
whether  he  assumed  the  risk  of  a  defective 
condition  in  the  striking  face  of  the  hammer, 
causing  it  to  slip  and  strike  him,  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1068-1088;  Dee.  Dig.  | 

288.*] 


4.  Masteb  anu  Sebtant  (|  288*)  —  Action 
FOB  INJUBT— QuEanon  BOB  Jubt- Knowl- 
edge OF  Risk. 

On  evidence  in  a  servant's  action  f^  being 
struck  on  the  shin  by  an  eight-pound  sledge 
hammer  in  the  hands  of  a  car  repairer  whom 
he  was  helping,  held,  that  the  question  wheth- 
er plaintitE,  an  unskilled  laborer  of  ordinary 
inteQligence,  ahoold  have  Imown  tliat  the  strik- 
ing face  of  the  hammer  was  defective,  and 
should  have  appreciated  the  dangers  therefrom, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  iS  1068-1088:  Dec  Dig.  g 
28a*l 

5.  Dauaoeb  (I  132*)— Excessive  DAUAOEfr— 
Fbbsonai,  Injubies — Injubt  to  Leo. 

A  verdict  of  $10,000  for  a  servant  struck 
on  the  Bhin  by  an  eight-pound  sledge  hammer 
in  the  bands  of  a  car  repairer,  whom  he  was 
helping,  who  during  11  months  to  the  time  of 
trial  suffered  great  pain  and  was  confined  to 
his  bed  for  most  of  tae  time,  was  unable  to  do 
any  work,  and  constantly  required  the  attend- 
ance of  a  pliysidon,  and  whose  leg  would  prob- 
ably have  to  be  amputated,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  IS  872-385,  396;  Dec  Dig.  |  m.*l 

6L  BraoTAi.  or  Causes  (|  47*)  —  OBonHDs- 
DiTEBSiTT  or  Citizenship— Complaint. 
In  determining  whether  a  cause  should  be 
removed  to  the  federal  court  on  the  ground  of 
diversity  of  dtisenship,  the  state  court  may 
look  to  the  allegations  of  t&e  complaint  when 
not  In  conSiet  with  the  Btatements  of  the  peti- 
tion for  removal. 

[Ed.  Note,— For  otlter  cases,  see  Removsl  of 
Canses,  Cent  Dig.  {  92;  Dec  Dig.  |  47.*] 

7.  Removai.  or  Causes  (S  26*)— Obouhiw— 

DiTBBSITT  OP  CiTIZBNSBIP. 

A  suit  brought  in  a  state  court  outside  of 
the  federal  district  In  which  the  plaintiff  re- 
iides  is  not  removable  on  the  ground  of  di- 
versity of  citizenship  on  petition  of  the  de- 
fendant corporation  who  is  a  dtijEeo  and  resi- 
dent of  another  state. 

[Ed.  Note.— For  other  eases,  see  Removal  of 
Canses,  Cent  Dig.  H  60-68;  Dec  Dig.  {-26.*] 

Wood,  X,  dissenting  in  part 

Appeal  from  Circuit  Court,  Dallas  Ooon- 
ty;  H.  W.  Wells,  Judge. 

Action  by  Harvey  Smith  against  the  Chi- 
cago, Rock  Island  &  Padflc  Railway  Com- 
pany. Judgment  for  plalnttfT,  and  defend- 
ant appeals.  Affirmed. 

Hanr^  Smitli  was  Injored  while  In  tbe 
service  of  One  Cbicago,  Bock  Islaiid  & 
dflc  Bailway  Company  by  being  strnck  on 
tb»  shin  by  an  ^ht-poand  dedge  hammer 
In  the  bands  of  a  car  r^ulrer  whom  he  was 
assisting  In  the  work  of  rolling  a  defec- 
tive car.  The  hammer  as  alleged  in  tbe 
complaint  had  an  Imperfect  striking  va- 
taoa,  and  was  defective  tor  the  use  to  which 
it  was  being  pat  at  the  time  the  Injury  was 
Yeoeived.  Smith  brought  this  suit  against 
tbe  railway  company  to  recover  damages  for 
tbe  Injury. 

The  testimony  adduced  on  behalf  of  tbe 
plaintUf  Is  substantiaUy  as  follows: 

J.  J.  Dozier  testtfled:  "I  am  a  car  re- 
pairer, and  at  the  time  the  plaintiff.  Smith, 
received  the  injury  complained  of  and  fbr 
some  time  prior  thereto  was  engaged  in  tbe 
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service  of  the  defendant  railway  company 
at  ES  Dorado,  Ark.  Tba  tnjiur  was  received 
by  tile  plaiotiff  at  Ba  Dorado  on  tbe  lOtb  daj 
ot  July,  lAU.  S<Hiie  time  before  that  ttie 
shed  and  toolhoose  of  the  defendant  at  £>! 
Dorado  was  bnmed,  and  the  handle  was 
burned  ont  of  the  hammer  In  question.  A 
new  handle  was  placed  In  It  The  atrikiog 
face  of  the  hammer  was  imperfect.  It  Is 
not  straight,  bat  Is  drawn  sideways.  When 
hammers  are  In  this  condition,  they  do  not 
strike  tme,  I  showed  this  hammer  to  the 
foreman  before  the  accident,  and  he  told  me 
that  he  would  get  some  new  hammers  in  a 
short  time.  The  hammer  in  question  la  an 
&i>ouDd  hammer,  and  the  handle  is  about 
24  tsuiKB  long.  At  the  time  the  plaintlfl  was 
injured  there  was  a  scarcity  of  hammers  of 
this  kind  in  the  repair  yard,  and  It  was  a 
common  custom  for  me  to  loan  my  hammer 
to  another  workman  in  the  yard.  This  was 
done  by  direction  of  the  foreman.  On  the 
day  pialntiff  was  Injured,  I  left  the  ham- 
mer in  question  with  some  other  tools  be- 
tween the  rails  on  track  No.  3  in  the  yards 
at  EI  Dorado.  It  was  the  only  hammer 
there  with  the  tools.  If  a  tnmbuckle  In  a 
freight  car  Is  so  tight  that  you  cannot  prize 
it  loose,  the  men  sometimes  resort  to  a 
hammer  like  this  to  Jar  it  loose.  In  those 
cases  we  take  a  lever,  a  [toch  bar  or  line 
bar,  or  something  of  that  sort,  or  a  piece 
of  wood  small  enougb,  and  one  man  prizes 
It  and  the  other  man  goes  on  the  opposite 
aide  and  strikes,  following  the  turn  with  a 
hammer  or  maul,  and  that  moves  the  buckle 
in  that  direction.  The  emergency  which 
makes  that  necessity  Is  that  the  threads 
get  rusty  In  the  buckle  or  are  not  in  a 
straight  line,  which  makes  the  buckle  hard 
to  turn.  By  striking  the  top  side  that  breaks 
the  rust  on  the  rod.  The  two  men,  the  one 
prizing  down  and  the  other  striking,  would 
be  fodng  each  other  under  the  car.  The 
man  striking  with  the  hammer  strikes  in  the 
direction  of  the  man  with  the  prize." 

B.  8.  Blat^jnan  testified:  "I  was  a  car 
repairer  in  the  service  of  the  defendant  rail- 
way company  at  the  time  the  plaintiff  was 
Injured.  At  the  time  he  was  hurt,  we  wvn 
working  on  a  car  engaged  In  taking  the  alAdk 
ont  wh^  it  had  gone  down.  We  had  Jack- 
ed np  the  cftr,  and  were  under  It  trying  to 
turn  the  tumbndde  so  as  to  ttghtm  np  the 
tmsB  rods.  There  were  four  tnmbndcles 
under  this  car,  and  we  had  adjusted  two  of 
them  before  the  plaintlfl  was  hurt  The 
tmss  rods  are  of  iron,  and  are  an  Inch  or 
an  inch  and  three-quarters  In  diameter,  and 
extend  fran  eatib  md  under  the  craiter.  The 
tnmbiuAJes  ore  In  the  middle,  and  are  put 
there  for  the  pnriMse  of  tightening  the  truss 
rods,  and  keei^g  them  properly  aligned. 
Tbexe  are  screws  upon  each  end  of  the  turn* 
bocfcle,  and  yon  tighten  or  loosen  them  ae- 
cordliv  to  the  way  you  torn  It  I  had  taken 
a  small  hammer  and  mauled  the  tumbu(±Ie 


as  heavy  as  I  could  pound  It^  bnt  could  not 
loosen  It  I  did  not  have  a  sledge  hammer. 
The  foreman  had  told  me  that  some  would 
be  in  in  a  few  days,  and  in  the  meantime 
directed  me  to  borrow  one  from  the  nearest 
workman  when  I  needed  one.  I  directed  the 
plaintlfl,  my  helper,  to  v>  ^nd  get  me  a 
sledge  hammer.  He  went  out  about  two  car 
lengths  ahead,  and  got  the  hammer  in  ques- 
tion, and  brou^it  it  under  the  car  where 
we  were  working.  He  pitclud  the  hammer 
over  to  m^  and  I  caught  it  I  directed  him 
to  take  a  idece  of  timber,  and  put  it  in  the 
tumbncUe  and  prize  towards  himselt  I 
took  the  hammer  and  commenced  pounding 
on  tbe  tumbudde.  I  was  striking  towards 
the  plaintiff.  After  I  had  struck  three  or 
four  licks,  the  hammer  glanced  and  atru^ 
plaintiff  on  ttte  lower  limb  between  the  knee 
and  t2ie  ankle.  The  plaintiff  was  in  a  squat- 
ted positicm  and  fell  benik.  I  asked  him  it 
he  was  hur^  and  he  said,  Tes.*  TSu*  ham- 
mer did  not  leave  my  hand  when  It  struck 
him  bnt  stru^  him  pretty  hard;  we  were 
doing  the  work  in  the  usual  manner,  and  I 
was  Just  as  careful  as  I  could  be  in  striking 
the  tumbuckl&  I  tiilnk  the  slipping  of  the' 
hammer  was  caused  by  the  defective  con- 
dition of  Its  striking  Cac&  I  examined  tlie 
hammer  after  the  plaintiff  was  strudc,  and 
saw  that  the  face  ot  it  was  all  kno(!ked 
down,  and  that  its  striking  aurfiioe  was  de- 
fective.  I  did  not  notice  this  until  after  the 
accident  occurred." 

fiarvey  smith,  the  plaintlfl,  testified:  "I 
am  28  years  ot  age  and  my  residence  Is  at 
En  Dorado,  Ark.  I  have  lived  there  four 
years.  I  had  ben  working  for  ttie  defend- 
ant cmnpany  a  little  more  than  one  year 
before  I  was  injured.  This  was  the  first 
railroad  work  I  had  ever  done.  I  worked  as 
fireman  on  the  road  some  snd  in  the  car  re- 
pair dqnrtment  some'  I  was  helper  to  a 
car  repairer.  Prior  to  tlie  injury  I  had  been 
strong  and  well,  and  had  not  been  ilck  to 
amount  to  anything  tax  10  years.  I  have 
no  means  ot  support  except  manual  labor. 
I  have  not  been  able  to  earn  anything  since 

I  rec^ved  this  Injury,  and  hare  been  in  bed 
most  of  the  time,   n^he  trial  was  had  about 

II  months  after  the  injury  was  received.) 
I  snflOTed  great  pain  after  I  received  tbe  in- 
Jury.  I  remained  In  the  hospital  three 
vredts.  and  theti  by  the  permission  of  Oie 
lAysician  came  home.  I  stayed  at  home  a 
month  or  probably  slk  weeks,  and  ttien  went 
back  to  the  hospital  and  remained  there 
about  three  weeks.  The  railroad  surgeon 
BpUt  my  leg,  and  vrait  on  the  inside  of  tbe 
bona  About  two  weeks  after  I  was  hurt 
my  1^  swelled  up  and  became  Infiamed. 
Dr.  Wharton  opened  up  my  leg  twice.  The 
first  time  I  did  not  take  any  chloroform. 
Tbe  Indfllon  was  about  an  inch  and  three- 
quarters  or  two  inches  long.  When  I  wait 
back  to  the  hospital  the  second  time,  they 
operated  on  my  leg  on  the  left  side  of  the 
bone.   They  gave  me  chlonrfenu.    My  1^ 
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palm  me  nearly  b11  Uw  time  Uy  knee  1> 
swdled  np;  and,  while  the  swdUns  has  gone 
down  Bomc^  It  palna  me  to  walk  on  my  leg, 
and  walking  makes  It  swell." 

The  plaintiff  detailed  the  manner  In  which 
he  received  his  Injury  practically  the  same 
as  the  wltsMS  BlaCkman.  He  said  th^  had 
been  Instructed  to  harry  iy)  the  Job  at  which 
they  were  working  whoi  be  was  Injured. 

Dr.  B.  A.  Hilton  testlfled:  "I  am  a  physi- 
cian and  snrgeon.  I  was  called  to  see  the 
plaintiff  about  the  1st  of  Noranber,  1911, 
and  hare  been  treating  hla  1^  since  that 
time.  When  I  first  saw  him,  bis  ^mpera- 
ture  was  over  lOS.  His  leg  was  very  much 
swollen  and  In  an  inflamed  condition;  there 
was  an  liudslon  In  the  leg  viilch  had  been 
made  by  the  railroad  surgeon.  I  oi»ned  the 
1^  thoroughly,  and  went  under  the  muscles 
with  my  finger.  There  were  sacks  of  pus 
all  through  there  and  under  the  muscles. 
I  broke -them  down  with  my  finger.  I  took 
a  scrape  and  raked  out  all  the  dead  bone. 
There  was  some  pus  in  the  bone.  Hie  plain- 
tiff was  delirious  for  a  great  part  of  the 
time  at  first,  and  thought  It  would  be  nec- 
essary to  amputate  his  limb  at  once.  Aft- 
er 48  hours  he  got  better,  and  later  on  got 
up  so  he  could  walk  around.  The  periosteum 
Is  the  covering  of  the  bone  and  assists  In 
nutrition.  The  periosteum  of  the  large  bone 
In  plalntilTs  leg  Is  very  much  involved,  and 
I  believe  that  the  small  bone  Is  too,  on  ac- 
count of  the  fact  that  there  has  been  so 
much  suppuration  of  the  parts  around  them. 
I  can't  understand  bow  It  would  be  possible 
for  It  to  be  otherwise  when  you  consider 
the  condition  of  the  parts  around  and  about 
It"  The  witness  was  asked,  "From  your 
knowledge  of  this  wound  and  In  the  treat- 
ment of  it,  what  do  you  think  with  reference 
to  the  involvement  of  the  knee?"  and  an- 
swered, "I  think  it  is  very  likely  that  it  la 
involved ;  it  Is  to  the  extent  that  to  allow  it 
to  go  on  Is  to  take  chances  of  losing  the 
limb." 

We  Quote  from  the  testimony  of  the  wit- 
ness as  follows:  "Q.  From  your  treatment 
of  tbis  wound,  and  your  observation  of  it. 
Dr.  Hilton,  I  will  ask  you  to  state  what  are 
the  probabilities  of  a  cure  of  his  leg,  if  any, 
and  In  what  time?  A.  Dr.  Runyan  had  a 
shot  at  it,  and  didn't  cure  it,  and  so  did  Dr. 
Wharton  and  never  and  I  didn't  cure  .it 
Taking  it  for  granted  that  tbe  bone  Is  in- 
volved, it  would  take  about  90  days,  and  he 
would  have  a  crippled  leg  forever,  and  it 
would  be  about  the  same  In  the  event  of  am- 
putation. Q.  What  do  you  think  are  the 
chances  of  amputation  of  this  1^  in  the  con- 
dition it  Is  now?  A.  I  woidd  be  governed 
largely  by  the  condition  after  looking  Into 
the  bone.  I  beUere  there  Is  some  inrolve- 
meut  ot  the  Joint,  and,  if  I  found  that,  I 
wovld  amputate  it  I  think  that  9B00  would 
be  a  reasonable  fee  for  fba  serrtoes  I  have 
already  performed,  and  then  la  abaolotely 


necessity  for  further  treatment  I  think  the 
cost  of  medldne  cannot  be  less  than  9100." 

Dr.  Wharton  testified  that  the  condition  of 
the  plaintiff  is  bad.  That  ttie  Involvement  to 
the  hone,  if  it  Is  extensive  through  and 
through,  would  be  sufficient  to  cause  him  to 
lose  his  leg.  That  the  dead  hone  would  have 
to  be  taken  out  "and,  If  you  did  not  get  it 
all  the  first  tlme^  you  would  have  to  <^rate 
again."  On  cross-examination  he  stated  that 
he  believed  there  is  an  opportunity  for  the 
leg  to  be  restored  by  an  operation  to  the 
bone  tissue.  He  said,  In  his  opinion,  there  is 
an  opportunity  for  the  plaintiff's  1%  to  get 
well. 

Dr.  W.  H.  Simmons  testified:  "I  made  an 
examination  of  the  plalntiflrs  leg  at  the  re- 
quest of  the  claim  department  of  the  railway 
company  on  June  5,  1912.  The  plaintiff  was 
under  the  influoice  of  morphine  when  I  ex- 
amined him.  I  found  no  broken  bone  or 
dead  bone,  but  found  decayed  bone.  I  can- 
not say  about  his  chances  of  complete  re- 
covery. That  depends  entirdy  upon  the 
treatment  and  exact  condition  of  the  leg,  and 
you  cannot  tell  about  that  condition  until 
you  get  to  the  bone.  If  the  dead  bone  Is  re- 
moved, if  there  is  any  there,  he  has  a  chance 
to  recover;  but.  If  the  bone  Is  entirely  involv- 
ed, It  means  amputation.  I  did  not  examine 
the  bone  except  through  the  skin.  I  dis- 
covered nothing  which  led  me  to  believe  that 
the  bone  was  entirely  Involved." 

The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  $10,000,  and  from  the  judg- 
ment  rendered  the  Pendant  has  duly  prose- 
cuted an  appeal  to  this  court 

Thos.  S.  Bnzbee  and  Geo.  B.  Pugh,  both  of 
Little  Bock,  for  appellant  Powell  &  Taylor, 
of  Camden,  and  Patrick  UcNally,  of  El  Do- 
rado, for  ai4>ellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
[1, 2]  The  court  gave  the  following  in- 
struction at  the  request  of  the  plaintiff, 
which  was  objected  to  by  the  defendant: 
"No.  2.  You  are  instructed  that  at  the  time 
of  receiving  the  injury  complained  of  the  de- 
fendant railway  company  owed  to  the  plain- 
tiff the  dut7  of  using  ordinary  care  and  dil- 
igence In  providing  for  the  safety  of  the 
plaintiff  and  his  foreman  a  suitable  and  safe 
hammer  for  the  purpose  of  doing  the  work  in 
which  he  was  engaged.  The  plaintiff  while  do- 
ing the  work  In  which  they  were  engaged  did 
not  assume  the  risk  of  any  dangers  from  the 
use  of  said  hammer,  U  fnmtehed  by  the 
fendant  to  the  plaintiff  fbr  his  use  in  the  work 
in  which  he  was  engaged,  wlilch  arose  from 
the  negligence  of  the  defendant  unless  he  was 
aware  of  the  negllgeuce  of  tlie  defendant  in 
providing  the  hammer  then  being  used  and 
appreciated  the  dangers  arlaliv  therefrom. 
If  tbe  irialntiff  had  no  knowledge  of  the  de- 
fective condition  at  Ota  hammer,  then  be  bad 
a  right  to  rely  vptrn  the  assumption  that  the 
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defoidaiit  had  performed  tbe  duty  devolTlng 
upon  it  BO  as  not  to  expose  lilm  to  eztraor- 
dlnary  danger."  Tbe  court  also  gave  the 
following  iDstmction,  among  othara,  at  the 
request  of  tlie  defmdant:  "Na  7.  Tbe  plain- 
tiff Is  presumed  to  know  of  sacb  defects 
In  tbe  hammer  as  were  plainly  to  be  seen  by 
ordinary  obserration,  and  you  are  Instructed 
that;  If  the  Injury  to  plaintiff  was  caused 
by  a  defect  In  tbe  hammer  which  could  hare 
been  discovered  by  ordinary  observation,  he 
cannot  recover  In  this  case."  It  will  be 
observed  that  in  Instruction  No.  2,  given  at 
the  request  of  the  plaintiff,  the  court  told  the 
jury  that  the  plaintiff  "did  not  assume  the 
risk  of  any  danger  from  tbe  use  of  said  ham- 
mer which  arose  from  the  negligence  of  tbe 
defendant,  unless  he  was  aware  of  tbe  neg- 
ligence of  the  defendant  In  providing  the 
hammer  and  appreciated  the  dangers  aris- 
ing thei%from."  Counsel  for  the  defendant 
say  that  they  insisted  that  tills  Instruction 
should  be  modlQed  so  as  to  state  "or  by  the 
exercise  of  ordinary  care  on  bis  part  could  | 
have  known,"  etc.,  and  "by  the  exercise  of 
ordinary  care  would  have  appreciated  the 
dangers  arising  therefrom."  The  court  did 
not  err  In  refusing  to  modify  the  Instruction 
as  requested  by  counsel  for  the  defendant; 
for  the  practical  effect  of  the  modification 
would  have  been  to  tell  the  jury  that  the 
plaintiff  should  have  examined  the  hammer 
for  defects  in  It  before  he  banded  It  to  Black- 
man,  tbe  car  repairer,  for  use;  and  this 
he  was  not  required  to  do.  In  the  case  of 
L.  R.  M.  &  T.  By.  Co.  v.  Leverett,  Adm'r,  48 
Ark.  333,  3  8.  W.  50,  3  Am.  SL  Rep.  230,  the 
court  said:  "A  servant  Is  not  required  to 
inspect  the  appliances  of  the  business  In 
which  he  Is  employed  to  see  whether  or  not 
tbere  are  latent  defects  that  render  their  use 
more  than  ordinarily  hazardous,  but  Is  only 
required  to  take  notice  of  such  defects  or 
hazards  as  are  obvious  to  the  senses.  The 
fact  that  he  might  have  known  of  defects, 
or  that  he  had  the  means  and  (^portunlty  of 
knowing  of  them,  will  not  preclude  blm  flrom  a 
recovery  unless  he  did  In  t&ct  know  of  them, 
or  In  tbe  exercise  of  ordinary  care  ought  to 
have  known  of  them.  He  is  not  bound  to 
make  an  examination  to  find  defects.  Tbere 
Is  no  such  1^1  obligation  imposed  upon  him. 
That  Is  the  duty  of  the  master.  The  servant 
Is  not  bound  to  search  for  dang«s,  except 
those  risks  that  are  patent  to  ordinary  ob- 
servation; be  has  a  right  to  rely  upon  the 
Judgment  and  discretion  of  bis  master,  and 
that  he  will  fully  perform  his  du^  towards 
him"— (citing  cases). 

lu  the  case  of  Choctaw,  Oklahoma  &  Gulf 
Bailroad  Go.  v.  Jones,  77  Ark.  367,  92  8.  W. 
244,  4  li.  B.  A.  (N.  S.)  837,  7  Ann.  Cas.  430,  the 
court  said:  "In  tbe  application  of  the  doctrine 
of  assumption  of  risks  a  dlstluction  must  be 
also  made  between  those  cases  where  the  In- 
jury is  due  to  one  of  the  ordinary  risks  of  the 
service,  and  where  U  Is  doe  to  some  altered 


condition  of  the  service,  caused  by  the  negli- 
gence of  the  master.  Tbe  servant  Is  presum- 
ed to  know  the  ordinary  rl^s.  It  is  his  duty 
to  Infbrm  himself  of  them ;  and.  If  he  n^U- 
gently  £all8  to  do  so,  he  will  still  be  held  to 
bave  assumed  tbem.  The  dedsl^m  in  the 
recent  case  of  Grayson-McLeod  Ca  t.  Car- 
ter, 76  Ark.  69  [88  S.  W.  597,  6  Ann.  Gas. 
167],  rests  on  that  ground  as  to  do  many 
otbor  cues  found  In  the  repwta.  But  the 
servant  Is  not  preanmed  to  know  of  risks  and 
dangers  caused  by  the  n^ligence  of  tbe  mas- 
ter after  he  enters  the  service,  which  changes 
tbe  condition  of  the  service.  If  he  Is  in- 
jured by  such  negligence,  he  cannot  be  said 
to  have  assumed  the  risk.  In  the  absence  of 
knowledge  on  his  [>ait  that  there  was  such 
a  danger;  for,  as  we  have  before  stated,  tbe 
doctrine  of  assumed  risk  rests  on  contract, 
but,  if  the  injury  was  caused  In  part  by  bis 
own  negligence,  be  may  be  guilty  of  contrib- 
utory negligence.  On  the  other  hand,  if  he 
realizes  the  danger,  and  still  elects  to  go 
I  ahead  and  expose  himself  to  It,  then,  al- 
though he  acts  with  the  greatest  care,  he 
may.  If  injured,  be  held  to  bave  assumed  the 
risk."    (Citing  cases). 

Again,  In  the  case  of  St.  L.,  I.  M.  A  S. 
By.  Co.  V.  Birch,  89  Ark.  424,  117  S.  W.  243, 
28  L.  B.  A.  (N.  S.)  250,  the  court  said :  "The . 
contention  of  learned  counsel  is  that  the 
above-quoted  instruction  given  at  the  instance 
of  the  plaintiff  Is  erroneous,  because  It  Ig- 
nores the  question  of  assumed  risk.  This 
Instruction  was  predicated  on  the  theory  of 
negligence  on  the  part  of  defendant  in  leav- 
ing tbe  car  door  open  so  as  to  expose  the 
switchman  to  danger.  His  right  of  recovery 
was  made  to  depend  entirely  upon  such  neg- 
ligence on  the  part  of  the  defendaot  and  the 
exercise  of  due  care  on  bis  own  part  He 
did  not  assume  the  risk  of  danger  created  by 
tbe  negligent  act  of  the  employer,  unless  be 
was  aware  of  the  danger  and  appreciated  It 
The  fact  that  be  could,  by  tbe  exercise  of 
ordinary  care,  have  discovered  and  avoided 
the  danger,  did  not  constitute  an  assumption 
of  tbe  risk  where  it  arose  by  reason  of  neg- 
ligence of  the  mas^,  though  be  mUcht  have 
been  guilty  of  contributory  negllgoice  which 
would  bave  prevented  a  recovery.  O.  O.  A 
G.  Bd.  Co.  V.  Jonei^  77  Ark.  S67,  02  S.  W. 
244,  4  L.  B.  A.  (N.  S.)  8&7,  7  Ann.  Caa.  430. 
In  tbis  respect  tlie  instruction  given  at  the 
Instance  of  tbe  defendant  was  too  favorable 
to  It,  for  the  Jury  were  therein  told,  in 
effect^  that,  notwithstanding  the  negligence 
of  tbe  defendant,  if  the  plalnttfl  'knew,  or  by 
the  exercise  of  ordinary  car«  and  diligence 
conld  bave  known,  of  the  condltlim  of  tbe 
car,  how  it  was  loaded  and  whether  the  door 
was  open  or  not,'  then  be  Is  deemed  to  have 
assumed  tbe  risk  of  tbe  danger.  This  is  not 
correct,  as  already  stated."  Counsel  for  the 
defendant  also  contend  that  the  court  erred 
In  refusing  certain  Instructions  requested  by 
them.   We  need  not  set  out  the  instructions, 
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for  they  are  opm  to  the  same  vices  as  the 
modlflcatioii  to  Inetnictlon  Dumbered  two  re- 
quested by  them,  and  In  the  application  of 
the  principles  above  announced  the  court  did 
not  err  In  refusing  them  to  the  Jury. 

[3]  It  Is  next  Insisted  by  counsel  that  the 
court  erred  In  not  directing  a  verdict  for  the 
defendant,  but  we  are  of  the  opinion  that 
It  was  a  qoeatlon  for  the  Jury  whether  or 
not  K^lntlfl  aasmned  the  risk  of  the  detec* 
tlve  condition  of  the  hammer.  The  undls- 
puted  evidence  shows  that  the  hammer  had 
an  Imperfect  striking  face  and  was  In  a 
defective  condition,  when  considered  with 
reference  to  the  uses  for  which  it  was  in- 
toided.  BUuftman,  the  car  repairer,  who 
atnick  the  plalutifr,  testlfled  that  lie  was  ac- 
customed to  handling  a  sledge  hammer,  and 
that  be  struck  the  tnmbuckle  prapafts  as 
be  intended  to  strike  It;  that,  If  it  had 
beoi  a  safe  hammer,  It  would  not  have  Oip- 
ped  and  struck  the  plalntltC;  that  the  ham- 
mer was  caused  to  glance  and  strike  the 
plaintiff  because  of  the  defective  condition 
of  its  face.  Henc^  the  Jury  was  Justified 
in  finding  from  the  evidence  that  the  face 
of  the  hammer  was  dtfTectlTe,  and  that  its 
defective  condition  was  the  Sclent  cause  of 
the  injury  to  the  plaintiff. 

[4]  Neither  can  we  say  as  a  question  of 
law  that  under  all  the  facts  and  circum- 
stances adduced  in  evidence  that  an  un- 
skilled laborer  of  ordinary  Intelligence  should 
have  known  that  the  hammer  was  de- 
fective and  should  have  known  and  ap- 
preciated the  dangers  that  he  was  exposed 
to  by  reason  thereof.  There  is  no  hard  and 
fast  rule  that  may  be  laid  down  as  govern- 
ing the  liability  of  an  employer  for  a  defect 
in  common  tools.  In  view  of  this  condition, 
we  do  not  undertake  to  say  what  state  of 
facts  the  rule  of  liability  should  embrace 
and  what  state  of  facts  it  should  not  We 
deem  it  sufficient  to  say  that,  while  the  ques- 
tion of  liability  of  the  defendant  In  the  case 
at  bar  Is  an  exceedingly  close  one,  yet,  under 
all  the  circumstances  adduced  in  evidence, 
it  was  a  question  of  fact  for  the  Jury,  and 
not  one  of  law  for  the  court  This  Is  not 
a  case  where  the  servant  was  permitted  to 
make  his  own  selection  of  tools  to  be  used 
by  himself  alone.  On  the  other  hand,  a 
number  of  servants  were  engaged  in  the  re- 
pair work  in  the  yards  at  El  Dorado.  The 
tools  were  kept  in  a  toolhonse,  and  were 
furnished  to  the  employes  by  a  toolkeeper 
under  the  direcUons  of  the  master.  The 
toolhonse  bad  been  burned  down  some  time 
prior  to  the  injury  to  tbe  plaintiff,  and  there 
was  a  scarcity  of  tools,  particulaAy  of  sledge 
hammerB.  Pending  the  arrival  of  the  new 
supply  the  ftneman  had  directed  the  car  re* 
palrers  when  in  need  of  tools  not  supplied 
to  them  to  borrow  them  firom  tbe  car  r^ialrer 
next  to  him.  Plaintiff  was  assistant  or  helper 
to  Blatftman,  a  car  repairer,  ^ey  bad  been 
told  to  flnlsta  tbe  car  on  which  th«y  woe 


working  by  12  o'dodc  If  possible.  Bhu^- 
man,  being  unable  to  loosen  the  tombuckle 
on  which  they  were  working  by  pounding 
on  it  with  an  ordinary  hammer,  directed 
plaintiff  to  bring  him  a  sledge  hammer. 
Plaintiff  went  and  got  one,  and  handed  it  to 
Blackman.  They  at  once  commenced  work- 
ing on  the  tumbockle  in  the  usual  way  to 
loosen  It  The  plaintiff  was  prizing  towards 
himself  with  a  lever,  and  Blackman  was  op- 
posite him,  striking  the  tumbuckle  with  the 
hammer.  After  he  had  struck  the  turnbuckle 
three  or  four  times,  it  slipped  and  stmdc 
the  plaintiff  below  the  knee,  causing  tbe 
Injury  on  account  of  which  this  suit  was 
brought  Blackman  says  that  be  hit  the 
tumbuckle  where  he  intended  to  hit  it,  and 
that  the  hammer  glanced  and  struck  the 
plaintiff  because  of  the  defective  oonditifa 
of  its  face.  These  are  facta  the  Jury  were 
warranted  In  finding  from  the  evidence.  There 
was  no  duty  imposed  upon  dther  plaintUt 
or  BUuftman  to  search  for  defbcts  In  the 
hammer,  it  cannot  be  said  as  a  qnestlrai 
of  law  that  the  defect  In  the  face  of  tJie 
hammer  was  so  open  and  obvious  that  tb^ 
could  have  seen  tbe  defect  by  a  glance  or  1^ 
such  casual  observation  as  It  would  be  nat- 
ural tor  plaintiff  to  have  made  while  carry- 
ing tbe  hammer  to  Blackman  or  by  Black- 
man  to  have  made  after  receiving  it 

[I]  It  is  next  insisted  that  the  verdict  is 
excessiv&  Counsel  <dte  ttw  case  of  Alumi- 
num Go.  of  North  America  t.  Bamsey,  89  Ark. 
522,  U7  8.  W.  668,  Where  this  court  reduced 
a  verdict  from  ^,000  to  912,000,  where 
plaintUTs  leg  was  anqmtated;  but  we  do  not 
think  that  case  Is  authority  for  a  reduction 
of  tbe  verdict  hean.  Bach  case  must  largtiy 
d^end  npon  its  own  drcumstances.  In  tbe 
Bams^  Case  tbe  plalntffrB  leg  was  amputat- 
ed at  once,  and  there  was  no  prolonged  and 
unusual  sufltering.  Here  an  effort  was  made 
to  save  tbe  1^  of  plaintiff.  A  period  of  11 
months  elapsed  from  the  time  of  bis  injury 
to  ttie  day  of  tbe  trial.  Dorbig  all  this 
time  the  plaintiff  suffered  great  pain,  and 
was  confined  to  his  bed  for  most  of  the 
time.  He  has  been  unable  to  do  any  work 
slnoe  he  received  the  injury,  and  oonstantly 
requiree  the  attendance  of  a  pbysldan.  One 
of  the  physicians  who  examined  bim  several 
months  after  his  injury  was  received  says 
that  he  was  under  tbe  influence  of  morphine: 
Presumably  this  was  taken  to  alleviate  his 
pain.  At  least  the  Jury  had  a  right  to  Infer 
that  fact  All  of  the  physicians  who  exam- 
ined him  agree  that,  if  the  bone  is  entirely 
involved,  bis  leg  will  yet  have  to  be  ampu- 
tated. Dr.  EOlton,  the  physician  who  has  a^ 
tended  tbe  plaintiff  longest  since  bis  injury 
and  who  has  charge  of  tbe  case,  expressed 
the  opinion  that  tbe  knee  Joint  was  InvcAved, 
and  that,  if  such  was  tbe  caae,  amputation 
would  be  necessary.  It  is  true  tbat  in  one 
part  of  bis  testimony  be  says  tbat  he  does 
not  know  this  to  be  a  tact  but  when  bis  en- 
tire testimony  is  considered  the  jury  were 
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wBiraiited  In  finding  that,  although  Dr.  Hil- 
ton was  treatlDg  plaintiff  with  the  view  to 
saving  his  leg,  yet  Ms  opinion  waa  that  am- 
putation of  the  1^  above  the  knee  Joint 
would  be  necessary.  And  the  Jury  were  war- 
ranted in  finding  from  his  testimony  when 
considered  as  a  whole  that  this  opinion  was 
not  based  on  conjecture  or  Buppoeltiona  mere- 
ly, but  was  based  on  previous  examinations 
of  the  leg  made  by  laying  It  open  to  the  bone 
and  on  his  treatment  of  the  leg  of  the  plain- 
tiff after  audi  examination  was  made. 
Therefore,  we  cannot  say  that  the  Terdict 
was  excesBlTe.  See  Mo.  &  North  Azk.  U. 
Co.  T.  Collins,  1S3  S.  W.  607. 

[1,  7]  The  plaintiff  in  his  complaint  al- 
leged: That  he  was  a  cttlzen,  resident,  and 
Inhabitant  of  Union  county.  Ark.,  and  had 
been  for  two  years  prior  to  receiving  the  In- 
Jnry  complained  of  and  ever  since,  and  that 
during  all  of  that  period  of  time  he  had 
been  and  still  was  a  resident,  dtizoi,  and 
Inhabitant  of  the  Tezarkana  division  of  the 
Western  district  of  Arkansas.  That  Dallas 
county,  Ark.,  the  county  In  wbi(^  suit  was 
brought,  is  situated  in  the  Western  division 
of  the  Bastem  district  of  Arkansas.  The  de- 
fendant in  due  form  filed  its  petition  and 
bond  for  removal  of  the  cause  to  the  federal 
conrt,  alleging  that  the  amount  involved  ex- 
ceeded, azdnalve  of  Interest  and  costs,  the 
snm  of  $3,000^  That  the  suit  was  of  a  dvU 
natnre,  being  an  action  for  damages  for  a 
peraonal  injory,  and  was  between  citizens 
and  residents  of  different  states  In  this,  to 
wit:  That  at  the  time  this  action  was  com- 
moiced  the  plaintiff  waa  a  dtlzen  and  resi- 
doit  of  the  state  of  Arkansas,  and  has  been 
erer  since  and  still  is  a  resident  and  citizen 
of  said  state  Hut  the  defendant  was  at  the 
time  this  suit  was  commenced  and  still  is 
a  corporation  organized  and  existing  under 
the. laws  of  the  state  of  Illinois.  That  at 
the  time  of  the  bringing  of  this  action,  long 
before  and  ever  since  the  defendant  has 
owned  and  operated  a  line  of  railroad 
throusA  Dallas  county.  Ark.,  and  also 
Uirou^  numerous  other  counties  in  the 
Eastern  district  of  Arkansas,  and  that  during 
all  of  said  time  it  had  agents  in  Dallas  coun- 
ty and  other  counties  of  said  district  upon 
whom  Bonunons  oonld  have  been  had.  The 
question  at  issue  on  this  point  has  never 
been  expressly  decided  by  the  Supreme  Court 
of  the  United  States,  but  it  has  been  decid- 
ed adversely  to  the  defmdant's  contention 
in  the  case  of  St.  L.  &  S.  F.  Bd.  Co.  v.  Kitch- 
en, 08  Ark.  S07, 136  S.  W.  970,  and  the  opin- 
ion in  that  case  is  controlling  here.  There 
the  conrt  said:  "In  determining  whether  a 
cause  should  be  removed  to  the  federal  court, 
the  state  court  may  look  to  the  allegations  of 
the  complaint,  when  not  in  conflict  with  the 
statements  of  the  petition  for  removal.  A 
suit  brought  in  a  state  court  outside  of  the 
federal  district  in  which  the  plaintiff  resides 
is  not  removable  on  the  ground  of  diversity 


of  dtlzensfaip  on  petition  of  the  defendant, 
who  is  a  dtlzen  and  resident  of  another 
Btata" 

TherefOTe  ttae  Judgmmt  will  be  affirmed. 

WOOD,  J.,  dissenting,  thinks  the  verdict 
is  excessive,  and  that  a  remittitur  of  ^,000 
should  be  entered.  This  amount  Is  ample  to 
compensate  for  the  injury  sustained.  It  Is 
manifest  from  the  amount  of  the  verdict  in 
this  case  that  the  Jury  allowed  damages  as 
for  a  permanent  injury.  According  to  the 
doctrine  announced  by  this  court  in  the  re- 
cent case  of  St  L.,  I.  M.  ft  S.  Ry.  Go.  v. 
Bird.  15S  S.  W.  lOi,  there  was  no  evidence  to 
warrant  this.  The  doctors  themselves  were 
uncertain  as  to  whether  the  injury  would  be 
permanent  The  Jury  should  not  be  allowed 
to  q»eculate  concerning  this. 


ST.  LOUIS,  L  M.  ft  S.  BY.  Ca  t. 
HBICPFLIXG. 

(Sopreme  Court  of  Arkansas.   Mardi  81,  1913.) 

1.  Master  and  Sesvant  226*)— iRjuaixs— 
Railboads  —  Nbolioknce  —  Obabibonb  — 
Failusb  to  Fbovxde—Assumxd  Bisk. 

A  railroad  brakeman  did  not  assume  the 
risk  of  the  failure  of  his  master  to  exercise  or- 
dinary care  to  provide  handholds  or  grabirons 
on  the  ends  of  ears  necessary  for  the  proper 
protection  of  a  brakeman  while  passing  from  one 
car  to  another  in  the  discharge  of  his  duties, 
nor  of  failure  to  provide  a  safe  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f|  6S0-667;  Dec.  Dig.  | 
226.*] 

2.  BlASne  AlTD  SSBTAHT  235*)— IK JUBUS 

TO  Sebtant—Baileo ads—Duct  to  Inspicr 
CABa 

Where  a  railroad  company  had  provided  an 
iDspector  to  inspect  cars  before  the  train  start- 
ed, a  brakeman  waa  under  no  duty  to  make  any 
inspection  of  cars  in  the  train  to  ascertain 
whether  Uiey  were  defective  or  whether  they 
were  properly  equipped  wttii  handholds  and 
grabirons. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant.  Cent  Dig.  H  710-722;  Dec.  Dig.  | 

3.  Masteb  Ann  Sbbvant  ({  231*)— Injusns 
TO  Sebvant— Safety  Applianobb. 

A  brakeeum  on  a  freight  train  waa  enti- 
tled to  assume  that  the  railroad  company  bad 
not  been  negligent  in  failing  to  provide  safe  ap- 
pliances and  had  not  (ailed  to  equip  the  cars 
of  such  train  with  pnqKr  handhoIdB  and  grab- 
irons; 

[Ed.  Note^For  other  cases,  see  Hast^  and 
grvant,  Cent  Dig.  if  075-«77;  Dee.  Dig.  | 

4.  Masteb  aud  Sesvaut  (|  278*)— Death  or 
Servant  —  Railboads  —  Bkakbuan  — 
Cause  of  Death— Eviderce. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman  while  passing  from 
one  car  to  another,  evidence  held  to  warrant  a 
finding  that  his  death  resulted  from  defendant's 
negligence  in  failing  to  equip  the  ends  of  ttie 
cars  with  proper  handholds  and  grabirons. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  954,  95&-«68,  960-869, 
971,  972,  977;  Dec.  Dig.  S  278.*] 
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Appeal  from  Otrcnit  Court,  Sebastian 
County;  Daniel  Hon,  Judge. 

Action  by  Arabelle  Hempfllng,  as  admin- 
istratrix of  the  estate  of  Louis  Heropfllng, 
deceased,  against  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judg- 
ment for  plalutlflt  and  defendant  appeals. 
Affirmed. 

Louis  Hempfllng  was  ft  bralwman  In  the 
employ  of  appellant  On  the  night  of  the 
22d  of  January,  1912,  about  10  o'clock,  be 
left  Argenta  on  a  freight  train  oomdsttng  of 
coal  cars  and  a  caboose,  going  west  to  Spa- 
dra.  After  opening  the  switch,  while  la  the 
discharge  of  his  duty,  he  boarded  the  twelfth 
car  from  the  caboose  while  the  train  was 
pulling  out  of  Argenta,  and  In  pasidng  from 
the  twelfth  to  the  thlrteenUi  car,  going  to- 
wards the  en^e,  whore  his  dnty  called  him, 
be  fell  between  the  cars.  His  body  was 
found  lying  face  downward,  the  head  b^g 
towards  Argenta  and  the  feet  towards  Ft 
Smith.  The  head  ms  severed  frwn  the  body 
and  Instated  that  It  was  ran  over  by  the 
wheels  on  the  right-hand  or  north  side  of  the 
train  as  it  was  passing  west  The  clothing 
was  not  disturbed,  and  the  blood  and  brains 
were  Immediately  around  the  body,  Indicat- 
ing that  the  body  bad  not  been  dragged  by 
the  train  after  U  was  struck. 

The  appellee,  as  administratrix  of  Hetnp- 
fllng's  estate,  brought  this  suit,  predicating 
her  right  of  action  upon  the  n^Ugence  of  the 
appellant  in  failhig  to  equip  the  two  lUlnols 
Central  cars  betweoi  which  Hempfllng  fell 
with  handholds  or  grabirons,  wbidi  were 
shown  to  he  necessary  to  enable  brakemen  to 
pass  safely  from  one  car  to  another  in  the 
discharge  of  th^  duties.  Negligence  was 
also  alleged  In  failing  to  provide  a  safe 
track  for  the  passing  of  trains  at  the  rate  of 
speed  that  the  train  was  mnnli^  at  the  time. 
The  appellant  denied  all  the  material  allega- 
tions of  the  complaint,  and  set  up  affirma- 
tively the  defoiscs  of  oontributozy  negligence 
and  assumed  risk. 

Giving  the  focts  their  strongest  probative 
force  In  fitvor  of  the  appellee,  the  testimony 
tends  to  show  the  following : 

Hempfllng  was  a  stout,  healthy  man,  pretty 
active,  and  got  about  the  cars  in  good  shape. 
He  was  an  experienced  brakeman,  a  man  of 
good  habits,  and  Industrious,  and  was  earn- 
ing about  1100  per  month  at  the  time  he  was 
killed.  The  thirteenth  car  was  an  80,000  ca- 
pacity, and  the  twelfth  car  100,000  capacity. 
The  twelfth  car  was  about  42  inches  from 
the  floor  to  the  top  of  the  side.  The  thli^ 
teenth  car  was  about  36  Indies  from  the 
floor  to  the  top  of  the  side.  The  twelfth  car 
was  a  solid  car;  that  Is,  didn't  have  drop 
ends.  The  thirteenth  ear  was  a  drop-end  car, 
and  had  the  ends  down  at  the  time  of  the 
accident  The  twelfth  car  had  handholds  on 
the  sills  on  both  ends  and  one  grablron  on 
the  front  end,  the  direction  In  which  the 
train  was  going,  to  the  light  of  the  middle 
and  about  18  inches  down  from  the  top  of 


the  car,  making  the  grablron  about  26  Inches 
from  the  floor.  The  thirteenth  car  had  a  sill 
handhold  between  the  coupler  and  the  out- 
side of  the  car  on  the  right  side.  There 
were  no  grabirons  at  all  on  the  thirteoith 
car  exc^  on  the  sills.  The  handhcdds  on 
the  sills  were  used  for  braking  purposes 
while  the  brakeman  were  on  the  ground.  A 
majority  of  the  Missouri  Padflc,  Iron  Moun- 
tain cars  have  grabirons  in  the  middle  of  the 
end  of  the  cars,  over  the  couplers,  ranging 
in  number  from  three  to  five.  The  80,000 
capacity  cars  hare  from  three  to  four  and 
the  lOCKOOO  capacity  cars  from  four  to  five. 
These  grabirons  are  from  the  drawbar  to  the 
top  of  the  car  at  diCTerent  distances.  Iliey 
are  from  18  to  iSf  indies  long.  They  are 
placed  then  tor  the  use  of  the  trainmoi  In 
going  from  one  car  to  another  and  are  for 
the  protection  of  the  brakemen  while  the 
train  Is  in  motion.  The  brakemen,  whether 
th^  cross  to  the  right  or  to  the  left  of  the 
center  of  the  car  in  passing  from  one  car  te 
the  other  car,  reach  these  grabirons  from 
any  part  of  the  end  of  the  car.  Most  of  the 
Missouri  Padflc,  Iron  Mountain  System  cars 
had  ladders  down  the  center  of  the  mda 
That  was  the  latest  way  In  whldi  they  were 
equipped.  The  different  railroads  haul  cars 
interchangeably,  and  a  brakeman  don't  pay 
any  attention  to  vriiat  syston  or  company  a 
certain  car  beloi^  He  performs  hla  duty 
with  reference  to  the  train  be  is  on  regard- 
less of  any  car  ta  it  bdng  the  property  of 
another  company. 

The  train  on  whidi  Hempfllng  was  employ* 
ed  that  night  was  made  up  at  Argenta, 
where  tlie  railway  company  maintains  an  in- 
spector whose  dnty  it  was  to  go  over  the 
train  and  see  that  it  was  in  good  order  be- 
fore the  train  left  If,  in  the  inspector's 
judgment,  a  car  was  not  properly  equli^ied 
with  grabirons.  It  would  be  his  duty  to  have 
them  put  on  or  cut  the  car  out  of  the  train. 

The  tiiirteenth  car  had  only  about  1% 
Inches  of  rill  between  the  end  of  the  car  and 
the  drop  end,  but  these  projections  were  not 
sufficient  to  constitute  ftwtholds.  The  space 
betvreen  the  two  cars  was  something  like  2% 
feet  It  was  the  usual  and  customary  meOi- 
od  for  brakemen  to  use  the  grabirons  in  go- 
ing from  car  to  car  while  the  train  was  in 
motion.  It  was  more  convenient  and  less 
dangerous  fbr  them  to  use  these  handholds, 
and  their  absence  increased  the  hazard  to 
the  brakemen  If  the  train  was  In  motion  and 
making  a  speed  of  10  to  15  miles  an  hour, 
as  it  was  doing  when  Hempfllng  was  killed. 
A  brakeman  can  steady  hlms^f  in  going 
from  car  to  car  while  -the  train  is  in  motion 
without  using  the  handholds  on  the  end. 

The  rules  of  the  Interstate  Commerce 
Commission,  although  adopted  after  the  In- 
jury, were  Introduced,  without  obJectioD,  for  ■ 
the  purpose  of  showing  what  was  considered 
by  it  as  proper  equipment  of  cars  for  the 
necessary  protection  of  trainmen  in  the  way 
of  grabirons  or  Imndholds,  and  these  rules 


Digitized  by 


Arte.) 


ST.  LOUIS.  I.  M.  'a  a.  BT.  CO.  T.  HEMFFLINO 


173 


showed  tbat  di^t  or  more  handbolds  to  tbe 
car,  four  at  each  end,  in  addition  to  the  sill 
handbolds.  were  necessary.  It  was  also 
shown  that  in  all  of  the  large  cars  they  usu- 
ally have  footrests  and  two  handholds  above 
them,  and,  where  there  were  no  footrests, 
three  handholds  above  where  the  footrests 
would  be. 

It  was  shown  that  at  the  place  where 
Hempfltnff  was  killed  there  were  low  Joints 
In  the  trades  where  the  rails  come  toother, 
which  would  cause  the  cars  to  roll  and  tilt 
as  they  passed  over  the  track  and  make 
•It  disagreeable  to  get  over." 

One  of  the  witnesses  tesUded  that  in  at- 
tempting to  pass  from  one  car  to  the  other 
It  18  safer  to  take  hold  of  the  handhold. 
If  there  Is  no  handhold  to  the  car  to  which 
yon  are  going,  you  have  to  step  from  the  oth- 
er car  to  that  car  without  holding  to  any- 
thing, and  if  the  end  of  the  front  car  is  down 
there  would  be  no  handhold  or  anything  else 
Hempfllng  could  have  held  to ;  be  just  had  to 
Jump  to  the  front  car."  Witness  further  tes- 
tified that  he  did  not  need  the  grabirons  on 
any  car,  bat  tliat  he  usually  used  the  grab- 
irons. 

Another  witness  testified  that  there  would 
be  no  danger  at  all  if  there  were  grabirons 
In  the  usual  and  proper  ^ce,  but  that  if  the 
grabirons  were  not  there  the  result  is  a 
braXeman  "might  get  the  worst  of  It  He 
is  always  expecting  them  there,  because  It  is 
the  general  run  that  they  are  there." 

There  was  further  testimony  that  It  would 
not  be  safe  for  a  brakeman  to  go  over  the 
ears  at  the  place  where  Hempfllng  was  killed 
where  the  cars  did  not  have  grabirons  upon 
than ;  that  It  would  be  a  chance  whether  he 
got  over.  Witnesses  testlfled  that,  if  a  brake- 
man  In  pursuance  of  his  duties  In  crossing 
cars  finds  no  grabirons,  he  is  supposed  to  get 
over  auytaow.  One  witness  testlfled  that 
"if  a  brakeman  would  lose  his  balance  in 
leaving  a  car  and  fall  towards  the  drop-end 
car,  if  the  drop-end  had  grabirons  he  could 
grab  at  these  grabirons  like  a  drowning  man 
gtabbing  at  a  straw.  It  there  had  been  a 
grabtron  where  they  are  always  found  on 
this  drop-end  door,  a  brakeman  falling  on 
that  door  might  have  saved  himself."  An- 
other one  states  that  if  he  had  fallen  where 
the  grabirons  were,  If  they  had  be«Q  there, 
he  might  have  caught  hold  of  them. 

A  witness  who  was  a  fellow  brakeman 
with  Hempfllng  and  who  was  on  the  twelfth 
car  when  Hempflii^  boarded  the  same,  in 
deserltdng  the  occurrence,  says :  *'l  started 
towards  the  caboose,  and  he  started  towards 
the  oigioe  and  climbed  over  the  car,  I 
dont  k3uw  whether  I  got  over  the  next  car 
or  up  on  the  first  car.  I  heard  something 
that  attracted  my  attentton  like  a  lamp 
globe  brok^  and  I  looked  around  and 
couldn't  see  him,  and  I  felt  the  car  run  over 
something,  and  went  there  and  found  his 
lamp  globe  and  gave  them  a  stop  signal,  and 
etiqnwd  the  train,  and  I  went  back  and  found 


him  dead.  The  lamp  globe  was  broke  and 
the  lantern  was  up  In  the  car  that  he  was 
getting  into."  Witness  did  not  remember 
how  far  in  the  car,  but  he  thought  Just  near 
the  end  gate.  Witness  did  not  know  where 
the  lamp  struck  when  it  crusted. 

Another  witness  testified  that  the  oil 
"which  had  apparently  been  si^lled  from 
HempfilDg's  lantern  was  in  the  thirteenth 
car,  on  the  left-hand  side,  near  the  center  of 
the  car,  as  the  train  was  proceeding,  and 
about  two  feet  from  the  end  gate."  .Witness 
discovered  oil  and  a  piece  of  the  lanton 
globe.  The  lantern  itself  had  been  picked  up 
by  some  one  else  when  witness  got  there. 

The  appellant  requested  a  peremptory  in- 
struction, and  also  presented  prayers  for  in- 
structions to  the  effect  that  there  was  no 
negligence  "because  of  any  defect  in  hand- 
bolds" and  "because  of  any  defective  condi- 
tion of  the  track."  And  also  presented  re- 
quests  for  Instructions  to  the  effect  that  un- 
der the  facts  disclosed  Hempfllng  had  assum- 
ed the  risk. 

The  court,  at  the  instance  of  the  appellee, 
and  also  at  the  instance  of  the  aro^lant, 
gave  Instructions  presenting  the  issues  of 
negligence  contributory  negligence,  and  as- 
sumed risk.  The  Jury  returned  a  verdict  in 
favor  of  the  appellee  in  the  sum  of  $4,000. 
Judgment  was  entered  for  that  sum,  and  ap- 
pellant duly  loosecutes  this  aiipeaL 

Thos.  B.  Pryor  and  Vincent  M.  Miles, 
both  of  Ft  Smith,  for  appellant.  U.  L. 
Meade,  of  RusselMlle,  and  Hill,  Brlzrolara 
ft  Fitzhugh,  of  Ft  Smith,  for  apprise. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  issues  in  the  case,  on  the  plead- 
ings and  facts  adduced,  were  submitted  to 
the  Jury  upon  correct  declarations  of  law 
from  the  trial  court,  and  the  evidence  was 
amply  sufficient  to  sustain  the  verdict  If 
Hempfllng  was  killed  by  reason  of  the  neg- 
legence  of  ai^Uant,  as  alleged  in  the  com- 
plaint of  the  appellee,  then  there  was  no 
assumption  of  risk  on  the  part  of  Hemp- 
fling,  because  such  negligence  was  not  one 
of  the  ordinary  risks  incident  to  his  employ- 
ment  as  a  brakeman.  The  negligence  in 
failing  to  exercise  ordinary  care  to  provide 
handholds  or  grabirons  necessary  for  the 
proper  protection  of  the  brakemen  while  In 
the  discharge  of  their  duties,  and  also  to 
provide  a  safe  track,  was  the  negligence  of 
the  master,  which  the  servant  did  not  as- 
sume. 

[2,  S]  Under  the  evidence  It  was  custom- 
ary for  cars  like  the  ones  undor  considera- 
tion to  be  famished  with  as  many  as  four 
handhfilds  for  the  protection  of  brakemen. 
Hempfllng  had  ev«T  reason  to  anticipate 
that  these  handholds  had  be«i  furnished. 
He  had  no  opportunity  befwe  he  started 
upon  his  journey  to  ascertain  ttiat  they  had 
not  been  provided,  nor  was  It  his  duty  to 
make  any  Inspection  of  the  car  to  ascertain 
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this  defective  condltiOD  of  the  cars.  Nor  was 
It  such  an  open  and  obvlouB  defect  that  be 
waa  bound  to  know  thweof.  On  the  othor 
hand,  be  had  a  right  to  assnme  that  the  com- 
pany had  not  been  negUffoit  In  proridins  safe 
appliances  for  doing  the  character  of  woriE 
that  be  was  called  upon  to  do.  It  waa  the 
doty  of  the  Inspector  not  to  permit  defective 
cars  to  go  Into  the  mafcetv  of  a  train. 

[4]  Learned  connsti  for  appellant,  whUe 
conceding  that  the  testimony  tended  "to 
prove  that  there  were  a  lees  number  of  grab- 
Irons  on  the  two  cars  than  was  usual  and 
costomary,"  and  "that  the  track  over  which 
the  train  was  being  operated  at  the  point  at 
which  decedent  met  his  death  was  rough 
and  uneven,"  nevertheless  contend  that 
"there  is  not  a  syllable  of  testimony  In  the 
record  that  either  of  these  conditions  con- 
tributed in  any  way  to  the  death  of  plaintUTs 
decedent"  This  is  the  most  serious  ques- 
tion presented  by  the  record.  But  we  are 
of  the  opinion  that  the  testimony  was  soffl- 
cfent  to  warrant  the  finding  of  the  Jury  that 
Hempfling's  death  was  caused  through  the 
negligence  of  appelant  as  alleged  In  the 
complaint  The  facts  adduced  in  evidence, 
as  disclosed  in  the  statement,  were  suffi- 
cient to  warrant  any  reasonable  mind  In 
concluding  that  Hempfling's  death  was  caus- 
ed by  the  failure  on  the  part  of  the  appellant 
to  provide  grablrons  on  the  ends  of  tbe  two 
cars  between  wtalcb  he  fell  at  the  time  he 
was  crossing  from  one  to  the  other. 

Hemi^lng  was  an  experienced  brakeman, 
in  good  health,  strong  and  active.  As  one 
of  the  witnesses  expressed  It,  "be  was  a 
good  steady  man,  Industrious,  and  kept  at 
bis  work."  It  is  not  at  all  probable  that 
such  a  man,  pursuing  his  work  in  the  usual 
way,  would  have  fallen  between  the  cars  and 
lost  his  life  If  there  had  been  tbe  usual  and 
cnstomary  safeguards  provided  by  the  ap- 
pelant, and  which  were  necessary  to  be  pro- 
vided for  the  protection  of  brakemen  while 
crosatng  from  me  car  to  the  other. 

WbUe  there  was  no  eyewitness  to  tbe  man- 
nw  of  Hemj»fllng*B  death,  it  ia  certain  that 
be  came  to  his  death  by  falling  between  the 
cars,  and  it  is  reasonably  certain  that  he 
would  not  have  fallen  if  the  customary 
handholds  for  his  protection  bad  been  pro- 
vided. 

This  la  not  a  case  where  the  evidence  Is  con- 
Bis  tent  "equally  with  the  olatence  or  nonex- 
istence of  negligence,"  as  in  C.  &  O.  Railway 
Co.  V.  Heath,  108  Va.  64,  48  S.  B.  60a  It  Is 
not  a  case  where  negligence  and  proximate 
cause  oX  death  are  to  be  Inferred  merely  from 
the  accident  and  left  as  mere  matter  of  con- 
jecture or  guesswork  tor  the  Jury,  as  in  Mid- 
land Valley  Railway  v.  Fulgham,  181  Fed. 
91,  104  C.  O.  A.  161,  and  the  many  cases 
there  cited.  Nor  Is  It  a  case  where  the  proat 
shows  that  "one  of  a  half  dozen  things  may 
have  brought  about  the  injury."  Nor  was 
It  a  case  where  one  of  several  things,  for 


Mmie  <rf  wbldi  the  appeUant  was  responsi- 
ble and  some  of  wbldtt  It  was  not  reevonslble^ 
produced  the  injury,  leaving  the  Jury  to 
guess  which  on^  as  in  the  case  of  Bolen- 
DamaU  Coal  Go.  t.  HIcfcs,  UO  Fed.  717,  Ul 
O.  O.  A.  44S,  relied  on  li^  counsel,  for  ap- 
pelant. But  here,  as  we  view  tbe  erldenoe^ 
tbe  death  ot  Hempfllng  was  consistent  <mly 
wltb  tbe  conclusion  that  be  fell  from  the  car 
by  reason  of  the  fact  that  be  bad  no  grab- 
Irons  by  which  to  bold  as  he  was  attonpt- 
iDg  to  pass  from  the  twelfth  to  the  tbbr- 
teenth  car,  as  mentioned  in  the  testimony. 
In  other  words,  his  death  was  conalgtent 
only  with  the  existence  of  negligence  on  the 
part  of  the  company  in  failing  to  provide 
these  handholds. 

Tbe  Jury  were  not  invited  to  guess,  with- 
out any  proof,  as  to  the  probable  cause  of 
Hempfling's  death.  The  law  Is  w^l  settled 
that  where  are  no  eyewitnesses  to  the  in- 
jury, and  the  cause  thereof  is  not  estab- 
lished by  affirmative  or  direct  proof,  then 
all  the  facts  established  by  the  circumstanc- 
es must  be  such  as  to  Justify  an  Inference 
on  the  part  of  the  Jury  that  tbe  negligent 
conditions  alleged  produced  the  injury  com- 
plained of.  Where  such  is  the  case,  the  Jury 
are  not  left  In  the  domain  of  speculation, 
but  they  have  circumstances  upon  which,  as 
reasonable  minds,  they  may  ground  their 
conclusions.  Negligence  that  Is  the  proxi- 
mate cause  may  be  shown  by  circumstantial 
evidence  as  well  as  by  direct  proof. 

Here  practically  the  nncoutroverted  evi- 
dence shows  that  appellant  was  negligent  In 
falling  to  provide  handholds  which  were  nec- 
essary to  Insure  the  safe^  of  tbe  brake- 
men  in  the  discharge  of  tb^r  duties,  and  we 
conclude  that  there  was,  at  least,  substantial 
evidence  to  warrant  the  Jury  In  finding  that 
the  absence  of  these  handholds  caused  the 
death  of  Hempfllng.  There  was  no  evidence 
to  warrant  an  Inferrace  that  Hempflli^  fei 
between  the  care  by  reason  of  any  Inadvertp 
ence  or  any  Imprudence  on  bis  part  In  at- 
tempting to  cross  from  one  car  to  the  otber. 
There  was  nothing  to  warrant  the  Inference 
that  bis  fall  was  the  result  of  mere  accident 
On  the  contrary,  a  brakeman  of  Hemfling's 
build,  health,  experience^  and  habits  of  woA 
would  not  llktiy  have  fallen  throng  neg- 
ligence or  Inadvertence.  Such  a  conclnslon. 
under  tbe  evidence,  would  be  unreasonable. 
But  it  was  quite  reasonable  for  tbe  Jury  to 
conclude  that  Hen^ifllng  started  to  cross 
from  one  car  to  the  other  In  the  usual  my, 
as  the  evldmce  shows,  and  that  In  reaching 
for  the  grablrons  whldi  be  expected  to  find 
he  discovered  and  probably  rested  his  foot 
on  the  one  grablron  on  the  car,  while  hold- 
Ing  to  the  top,  and  naturally  suiqiKised  that 
the  other  grablrons  were  also  present  on  tbe 
car  as  they  should  have  been,  and.  In  at- 
t^pting  to  lower  his  foot  to  one  of  these 
grablrons  below  the  top  one,'  be  wait  down 
straight  under  the  car  because  the  grablrons 
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were  not  tber&  The  position  of  the  broken 
globe  and  lantern  and  the  place  where  the 
oU  WB8  found  on  the  drop  end  of  the  other 
car  are  not  Inconsistent  with  the  Idea  that 
Hempflli^  went  to  his  death  In  the  manner 
Indicated;  because  In  the  fall  Honpfiing,  in 
attempting  to  catch  the  grabiron  on  the  thlr* 
teenth  car  and  thus  support  and  save  him- 
self might  have  struck  the  lantern  In  the 
manner  indicated  by  the  position  of  the  oil 
and  the  lantern  itsc^  and  broken  globes  Or 
the  Jury  might  have  concluded  that  Hemp- 
fling  attempted  to  pass  over  the  car  by  Jump- 
ing down  from  the  twelfth  to  the  thirteenth 
car,  and  in  so  doing  that  he  sliived  and  tell 
between  them,  atrikmg  his  lantern  at  the 
place  indicated  by  the  oil  on  the  drop  end 
in  an  attonpt  to  catch  a  handhold  which  he 
niitpoaed  was  ptee^t  on  that  end;  and  the 
Jury  were  warranted  In  finding  that  if  this 
was  the  way  In  which  he  fell  he  might  still 
have  aared  himself  from  death  by  the  pres- 
ence of  the  handhold.  But,  In  either  event, 
In  a  dear  tan  between  the  cars,  with  no 
handholds  to  catch  to  and  nothing  else  on 
which  to  bcdd,  HenyMUnff  vas  cangbt  In  a 
veritable  death  trap. 

The  wltneases  showed  that,  no  matter  In 
wliat  manner  he  may  have  tBLOm,  it  the 
bandholds  had  been  provided  he  might  have 
saved  hlms^  by  catching  same  as  ]»  went 
down.  So,  as  stated,  the  conclusion  of  the 
Jury  that  the  unfortunate  death  of  Hemp- 
fling  was  the  result  of  tiie  absence  ot  the 
handbolda  on  the  ends  of  the  cars  is  not 
based  <ni  conjecture^  bat  has  substantial 
basis  in  the  evidence  to  rest  upon. 

The  law  applicable  here  is  well  stated  lik 
a  somewhat  shnUar  case  from  BUssoari.  as 
foUoira:  "In  actions  fbr  damages  on  account 
of  negUgoice,  plaintiff  Is  bound  to  ivove,  not 
only  the  negligence,  but  that  It  was  the 
cause  of  the  damage^  This  causal  connection 
must  be  proved  by  evidence,  as  a  fact,  and 
not  be  left  to  mere  speculation  and  conjec- 
ture. The  rule  does  not  require,  however, 
that  there  must  be  direct  proof  of  the  fact 
its^.  This  would  often  be  impossible.  It 
will  be  sufficient  if  the  facts  proved  are  of 
such  a  nature,  and  are  so  connected  and  re- 
lated to  each  other,  that  the  condnslon 
therefrom  may  be  fairly  Inferred."  Settle 
V.  Frisco  Bailroad,  127  Mo.  SS6,  30  a  W. 
125,  48  Am.  SL  Bep.  683.  See,  also,  Gnthrle 
V.  Maine  Central  By.  Co.,  81  Me.  572,  18 
Atl.  296 ;  Coates  v.  Boston  &  Mahie  By.,  163 
Mass.  297,  26  N.  B.  861,  10  L.  R.  A.  769; 
Pullutro  V.  D.,  I*  &  W.  Bailroad  (Super. 
Buff.)  7  N.  T.  Suni^  510— dted  in  appeUee's 
brief. 

In  the  recmt  case  of  8t  Louis,  Iron  Moun- 
tain 8t  Southern  By.  Co.  v.  Owens,  146  S.  W. 
879,  the  facts  tending  to  show  the  causal 
connection  between  the  alleged  negligent  act 
and  the  death  of  the  brakeman  were  estab- 
lished by  drcomstantial  evldoice  only.  To 


say  the  least,  they  were  no  more  cogoit  than 
the  facts  relied  on  In  this  record  to  show 
such  connection.  In  that  case  the  court, 
after  announdng  the  rule  that  there  must 
be  something  more  than  mere  conjecture  to 
sustain  the  finding  of  the  Jury,  said:  "While 
this  salutary  rule  is  not  to  be  ignored.  It 
Is  equally  weU  settled  that  any  material 
fact  in  controversy  may  be  established  by 
circumstantial  evidence,  and  that,  though 
the  testimony  of  witnesses  may  be  undis- 
puted, the  circumstances  may  be  such  that 
different  minds  may  reasonably  draw  differ^ 
eut  conclusions  therefrom.  Such  a  state  of 
case  calls  for  a  submission  to  the  Jury  of 
the  question  at  Issue;  and,  where  the  cir- 
cumstances are  such  that  different  minds 
may  reasonably  draw  different  conclusions 
therefrom,  and  the  result  is  not  a  mere  mat- 
ter of  conjecture  without  facta  or  circum- 
stances to  support  the  conclusion,  th^  it  Is 
the  duty  of  an  appellate  court  not  to  disturb 
the  finding  of  the  jury." 

Applying  the  4octrlne  of  the  above  cases 
to  the  facts  of  this  record,  the  Judgment 
Is  cwrec^  and  It  is  fUeretoxe  affirmed. 


CHICAGO,  B.  L  &  P.  BT.  CO.  T.  CBAW- 
FOBD. 

(Supreme  Court  of  Arkansas.  April  14,  1918.) 

MaSTSB  and  SSBVANT   (I  233*)  —  LlABXLITT 
FOB  InJUBUS— ABStlUPTION  OT  RiSK. 

Plaintiff,  an  experienced  car  repairer,  was 
directed  to  place  certain  bangers  on  a  car  door 
and  hang  the  door.  After  hanging  the  door, 
plaintiff  was  trying  to  above  it  with  a  crow- 
bar, when  it  (ell  and  injured  bim.  There  would 
have  been  no  necessity  for  using  the  crowbar 
if  the  hangers  .had  been  of  sufficfeot 'siae  to  go 
over  boltheada  in  the  slide,  and  plaintiff  cotud 
have  directed  the  blacksmith,  whose  duty  It 
was  to  make  any  changes  directed  by  Uie  car 
repairers,  to  change  the  hangers.  Held,  that 
it  was  a  part  of  plaintiff'B  duty  In  hangiuK  the 
door  to  Bee  that  uie  hangers  properly  fitted  the 
slide,  and  that  he  assumed  the  risk  of  injury 
from  his  own  negl^enee  in  falling  to  disebarge 
this  duty. 

[Bd.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  681,  084-686,  701-742; 
Dec.  Dig.  I  238.*]  — 

Appeal  from  Circuit  Courts  Union  Oonnty ; 
Geo.  W.  Hays,  Jndge. 

Action  by  Lee  Crawford  against  the  Ohl- 
CAgo,  Bo<A  Island  ft  Padfle  Bidlway  Com- 
pany. Judgment  for  plalntU^  and  defendant 
appeals.  Beversed. 

The  appellee  was  In  the  employ  of  appel- 
lant as  a  carpenter  on  what  Is  known  as  the 
"rip  track"  in  the  yards  of  appellant  in  the 
city  of  El  Dorado.  He  received  an  Injury 
by  a  car  door  Jumping  the  track  and  severtiy 
crushing  his  hand.  He  alleged  In  his  com- 
plaint that  the  appellant  was  negligent  In 
not  exercising  ordinary  care  to  furnish  him 
with  reasonably  safe  means  and  Instruments 
with  which  to  work.  The  appellant  answer- 
ed, denying  the  material  allegathms  of  tlie 
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complaint,  and  setting  ap  tbat  It  was  tbe 
du^  of  the  appellee  to  correct  the  defect,  or 
have  the  same  corrected,  before  putting  tbe 
hinges  on  the  door,  and  that  It  was  the  duty 
of  the  appellee  when  he  bung  the  door  to  see 
that  the  hinges  would  properly  work  before 
attempting  to  close  the  door.  It  therefore 
charged  that  the  appellee's  Injury  was  the 
result  of  a  risk  assumed  by  him  under  his 
contract  of  employment. 

The  facts,  stated  most  strongly  for  the  ap- 
pellee, are  substantially  as  follows:  Appellee 
had  instructions  from  his  foreman  to  fix  a 
certain  car  door  to  a  car  which  was  then  on 
the  rip  track.  The  foreman  told  him  that  be 
would  find  a  certain  pair  of  hinges  at  the 
blacksmith  shop,  which  bad  been  laid  out  for 
him  to  place  on  the  door.  Appellee  got  the 
hinges  or  hangers  and  put  them  on  the  door 
and  told  his  foreman  he  had  tbe  door  ready, 
and  the  foreman  gave  him  orders  to  get  some 
negroes  and  put  it  up.  The  foreman  told  ap- 
pellee that  there  was  no  slide  to  be  had  to 
place  on  the  bottom  of  the  door,  and  that 
Instead  of  placing  a  slide  on  the  bottom  of 
tbe  door  to  cnt  off  about  two  inches  of  the 
same.  The  negroes  were  employed  by  the 
api)ellee  to  assist  him.  He  was  not  their 
boss.  They  were  coemploy€s  with  blm,  act- 
ing under  the  direction  of  the  foreman.  Aft- 
er the  negroes  had  hung  up  the  door,  ap- 
pellee was  trying  to  shore  same  up  from  the 
bottom  with  a  crowbar,  when  tbe  door  fell 
and  mashed  his  hand.  There  was  a  door 
track  at  the  bottom  of  the  door  on  the  car, 
but  no  slide,  and  tbe  foreman  therefore  di- 
rected the  appellee  to  cut  off  the  door  so  It 
would  go  behind  the  track.  Appellee,  In  clos- 
ing the  door,  had  a  crowbar,  attempting  to 
force  it  behind  the  trat^  The  hangers  were 
already  made  when  appellee  went  to  get 
tiiem.  He  had  nothing  to  do  but  to  put  on 
the  hangers  or  falnges  that  were  furnished 
blm.  If  tbe  hinges  bad  been  made  suffldoit 
size,  and  a  slide  had  been  placed  on  the  low- 
et  track  of  the  car,  there  would  have  been 
no  necessity  tot  aivellee  using  the  crowbar, 
and  there  wonld  hare  been  no  occasion  for 
the  door  jumping  the  tra<:k.  When  appellee 
put  the  hangers  on  the  door,  it  was  76  or  100 
Tards  away  flrom  the  car  on  which  he  was 
to  hang  It,  and  be  had  not  noticed  the  slide. 
He  bad  been  working  for  appellant  about  18 
months,  as  car  repairer,  when  the  accident 
happened.  He  had  put  abont  a  dozen  hang- 
ers on  different  doors.  Knew  tbat  they  put 
different  sorts  of  hangers  on  different  sorts 
of  slides.  He  did  not  look  at  the  slide  to  see 
whether  the  hangers  would  work  on  it  or 
not.  The  hangers  were  proper  for  slides 
where  there  were  no  boltheads,  or  where  the 
boltheads  were  below  the  point  where  tbe 
hangers  came  to,  so  the  slide  would  not 
catch  the  hanger.  If  the  blacksmith  had 
been  asked  to  open  up  the  hangers  so  they 
would  go  over  the  boltbeads,  he  would  hare 
done  it  It  appellee  had  looked  at  the  slld^ 


be  could  have  seen  that  the  hangNS  would 

not  go  over  the  Ixdtheada;  but  he  bad  not 
worked  any  on  the  car  and  paid  no  attention 
to  the  door  slide.  The  blacksmith  was  there 
to  do  anything  appellee  should  tell  him  to 
do  with  reference  to  those  hangers  or  any- 
thing els&  The  blacksmith  was  nnder  tbe 
direction  of  the  car  repairers,  such  as  api>el- 
lee,  and  would  change  the  hangers  or  fix 
them  as  appellee  told  him  to  do.  There  was 
no  one  working  with  appellee  at  the  time  he 
got  hurt  He  pulled  the  door  himself,  and 
that  caused  it  to  falL  It  would  not  have 
fallen  If  appellee  had  not  touched  It  No 
one  pointed  out  the  binges  tbat  appellee 
was  to  use,  but  he  was  told  that  they  were 
at  the  blacksmith  shop  and  went  and  found 
them  there.  Tbe  negroes  hung  the  door  un- 
der tbe  direction  of  appellee,  putting  It  right 
where  he  told  them. 

The  appellant  asked  a  peremptory  instruc- 
tion, which  the  court  refused,  and  the  court 
gave,  at  the  request  of  appellee,  prayers  for 
instructions  which  submitted  to  the  jury  tbe 
question  as  to  whether  or  not  appellant  was 
negligent  In  failing  to  exercise  ordinary  care 
to  furnish  api>ellee  a  safe  place  and  safe  ap- 
pliances, to  which  sK^cllant  duly  excepted. 
Judgment  was  rendered  In  fovor  of  tbe  ap- 
pellee for  1200.  and  appellant  duly  prosecotea 
this  appeal 

Thoe.  B.  Buzbee  and  Geo.  B.  Pugh,  botb 
of  Little  Bo(^,  for  appellant  Mahony  & 
Mahony,  of  Bl  Dorado,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  instruction  which  submitted  to  the  jury 
the  issue  as  to  whether  w  not  amttilant  bad 
failed  to  exercise  ordinary  care  was  abstract 
and  prejudicial.  There  was  no  testlnumy  to 
warrant  the  court  In  submitting  any  such 
Issue  to  tbe  jury. 

Under  the  undisputed  eridence  the  court 
also  should  bare  granted  apptflanfs  prayer 
for  instruction  No.  8.  to  the  effect  tbat  it 
was  the  duty  at  the  aiq^dlee  to  see  that  tlie  ' 
appliances  with  which  he  was  working  were 
safe  and  suitable,  and  that  Us  injury  re- 
sulted from  bis  fiUlnre  to  perform  that  duty, 
and  ther^re  be  could  not  reeora. 

It  (dearly  appears,  from  tbe  undisputed 
evidence  tbat  tbe  Injury  to  appdlee  was  caus- 
ed because  tbe  hinges  or  bangers  were  not 
suitable  to  work  on  the  door  and  on  the  door 
slide  where  they  were  placed.  Appellee  tes- 
tified that  if  the  hinges  bad  been  made  of 
sufficient  edze  there  wonld  have  been  no  ne- 
cessity for  his  using  the  crowbar  In  tbe  man- 
ner he  did,  which  caused  the  door  to  fall  and 
injure  him.  This  defect  tn  the  size  of  the 
hinges  was  the  proximate  cause  of  the  appel- 
lee's injury,  and  It  was  the  duty  of  appellee, 
under  bis  contract  of  employment  to  see  that 
tbe  bangers  or  hinges  properly  flt  the  run- 
ners; otherwise  he  could  not  properly  bang 
the  door,  and  tbat  was  a  part  of  bis  duty. 
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He  was  an  experienced  ear  repairer,  and,  as 
be  saj^s,  had  probably  pnt  hangers  on  a  dosen 
doors.  The  blacksmith  who  made  the  hang- 
ers was  under  appellee's  direction  as  a  car 
repairer,  and  would  bare  changed  the  hang- 
ers or  fixed  them  as  appellee  should  direct. 

The  undisputed  fiicts  bring  the  caae  clearly 
within  the  rule  announced  by  this  court  In 
the  rec^t  case  of  St  Louis,  Iron  Mountain 
&  Southern  Ry.  Co.  v.  Baker,  100  Ark.  166- 
164.  140  S.  W.  14,  where  the  court,  quoting 
from  the  case  of  Southern  Anthracite  Coal 
CO.  T.  Bowen,  93  Ark.  140,  124  3.  W.  1048, 
said:  **If  appellant  deputed  to  Thrasher  the 
duty  of  making  the  wire  rope  secure,  and  he 
neglected  to  perform  this  duty,  he  assumed 
the  risk  of  Injury  from  his  negligence  in  fall- 
ing to  discharge  the  doty  Imposed  on  hhn, 
and  the  master  Is  not  liable  to  blm  for  tbe 
Injury  resulting." 

For  tbe  error  in  refusing  to  give  appel- 
lant's prayer  for  a  poemptory  Instruction, 
tbe  Judgmoit  Is  reversed,  and  the  catiae  la 
dtemlaBed. 


GAHBLD  T.  PHIUJP8. 
(Supreme  Court  of  Arkansas.   April  14,  1913.) 

1.  Taxation  (|  Ridekfteoh  fbou  Tax 
ISaue — Source  or  Rioht. 

The  right  of  redemption  from  tax  sales, 
does  not  exist  except  as  permitted  by  statnte. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  msa;  Dec  Dig.  |  6tftt.*] 

2.  Taxation  ({  697*)~FicB8onB  BmrrLBD  to 

BEDKEH— BiDXMFTIOR  OF  HOKKSIKAD. 

The  homestead  estate  is  a  suffldoit  interest 
to  enable  a  minor  to  redeem  the  entire  estate 
from  a  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Taxati<m, 
Cent  Dig.  H  1I»4-1400;  Dec  Dig.  i  tt»7.*} 

8.  Taxation  (|  69D*>— BiDBKFnON  fbou  Tax 
Sau— -Time  fob  BsnBiiPTiOH- Minobs. 
Under  Kirby's  Dig.  |  7005,  giving  minots 
two  years  after  reaching  majority  to  redeem 
llieir  lands  sold  daring  their  minority  for  taxes, 
section  S7S0  declaring  a  female  to  be  of  full  age 
at  18  years,  and  section  C076  providing  that, 
where  any  person  entitled  to  bring  action  is 
at  the  time  of  its  accrual  ander  21  years  of 
age,  he  may  bring  such  action  within  three 
years  thereafter,  a  UU  by  plalntlfr  entitled  to 
redeem  a  homestead  estate  sold  for  taxes  during 
her  minority  not  filed  until  two  years  and  seven 
months  after  her  majority  was  too  late;  the 
provision  for  actions  within  three  years  not 
applying. 

{Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1352;  Dec  Dig.  |  OOO.*] 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D:  Bobertson,  caiancellor. 

Bill  by  Sallna  PhilUps  against  John  W. 
Gamble.  Decree  for  complainant,  and  de- 
fendant appeals.  Beversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint  tlx  want  ot  eQoity. 

8.  H.  Mann  and  J.  W.  Morrow,  both  of 
Tonest  City,  tot  amidlant  W.  W.  Hughes, 
of  Forrest  City,  and  Wm.  L.  Moose,  of  Little 
Rock,  for  appellee. 


HART,  J.  This  was  a  bill  to  redeem  land 
sold  for  taxes  filed  by  Salina  PbllUps  against 
John  W.  Gamble.  Tbe  complaint  aUegsa: 
That  the  plaintiff,  Salina  PhilUps,  was  the 
daughter  of  C.  C.  Wyatt,  who  on  January 
4,  1894,  died  owning  and  occupying  as  his 
homestead  a  40-acre  tract  of  land  situated 
in  SC.  Francis  county.  Ark.  That  the  land 
was  duly  sold  for  the  nonpayment  of  taxes 
on  June  12, 1880.  to  A  B.  Ferrell,  and  a  tax 
deed  was  made  to  the  purchaser  on  the  3d 
day  of  March,  1002.  That  Ferrell  conveyed 
the  land  so  purchased  by  him  to  John  T. 
Toung,  and  John  T.  Toung  conveyed  the 
same  to  the  defendant,  John  W.  Gamble. 
The  answer  spedHcaXly  denies  that  the  plaln- 
tlfF  has  any  right  to  redeem,  and  aska  that 
the  complaint  be  dismissed  for  want  of  eq- 
uity. There  Is  no  controvmy  about  the 
facts,  and  the  proof  establishes  that  the  land 
was  the  homestead  of  C  C.  Wyatt  at  the 
time  of  his  death  in  January,  1804,  and  that 
the  plaintiff  at  the  time  of  filing  her  com- 
plaint was  20  years  and  7  months  old.  The 
chancellor  entered  a  decree  In  favor  of  the 
plaintiff,  and  the  defendant  has  appealed. 

[1-3]  The  right  of  redemption  from,  tax 
sales  does  not  exist  except  as  permitted  by 
statute.  Therefore  In  the  case  of  Smith  v. 
Macon,  20  Ark.  17,  the  court  held  that,  un- 
der the  revenue  system  of  this  state  as  it 
then  existed.  Infants  had  no  longer  time  than 
othw  persons  to  redeem  their  land  sold 
for  taxes.  By  a  section  of  the  Revenue  Act 
of  1873,  which  is  section  7095  of  Kirby's  Di- 
gest, minors  are  given  two  years  after  reach- 
ing maJorit7  to  redeem  their  lands  sold  dur- 
ing their  minority  for  taxes.  And  this  right 
is  a  prlvlle^  to  defeat  the  tax  deed  by  Its 
assertion  at  any  flme  within  two  years  after 
reaching  majority.  Hodges  v.  Harkleroad, 
74  Ark.  343,  86  S.  W.  779;  Smith  v.  Thorn- 
ton, 74  Ark.  572,  86  S.  W.  1008.  In  the  case 
of  Cowley  v.  SpradUn,  77  Ark.  190,  91  & 
W.  560,  the  court  held  that  the  homestead  es- 
tate is  a  sufficient  Interest  to  enable  a  minor 
to  redeem  the  entire  estate  from  a  tax  sale, 
and  that  a  minor  bad  only  the  privilege  of 
redeeming  "from  and  after  the  sale"  until 
the  expiration  of  two  years  after  he  had 
reached  his  majority.  The  plaintiff  was  a 
female  and  became  of  full  age  when  she  was 
18  years  old.  Section  3706,  Kirby's  Digest 
Aa  we  have  already  seen,  hex  right  to  re- 
deem comes  from  the  statnte  ezclnslVtily,  and 
can  be  asserted  only  in  the  manner  there 
prescribed.  The  undisputed  facta  show  that 
the  plaintiff  did  not  attempt  to  exercise  her 
right  to  redeem  until  more  than  two  years 
after  reaching  her  majority.  And  It  follows 
that  ber  bill  to  redeem  was  not  filed  in  time. 

Counsel  for  the  plaintiff  contend  that  ber 
rle^t  to  redeem  was  extended  to  three  years 
by  secti0a  6076  of  Kirby's  IMges^  wliieh 
reads  as  follows:  "If  any  perwm  entitled  to 
bring  any  action,  under  any  law  of  this 
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Btate^  be»  at  tlie  time  of  the  accrual  of  the 
cause  of  action,  under  twenty-one  years  of 
age,  or  Insane  or  Imprisoned  beyond  the  lim- 
its of  the  state,  Buch  person  shall  be  at  lib- 
erty to  bring  such  action  wltbln  three  years 
next  after  full  age,  or  such  disability  may  be 
removed."  We  do  not  think  that  this  sec- 
tion of  the  statute  has  any  application  what- 
ever to  plalntUTa  right  of  redemption  from 
the  tax  sale.  The  reasoning  of  the  court  in 
the  case  of  Sparks  v.  Farrls,  71  Ark.  117, 
71  8.  W.  255,  045,  leads  to  the  conclusion 
that  In.  suits  to  redeem  from  tax  sales  the 
statutes,  taa^ng  relevance  to  the  right  or 
privilege  of  redemption  alone,  are  applicable. 
As  we  have  already  se^  section  of 
Elrby*B  Digest  is  a  part  of  the  revenue 
^tem  of  the  stat^  and  was  paaaed  the 
L^lslatnre  In  the  exerdae  of  itg  power  to 
levy  and  odleet  taxes.  Ttie  Becti<m  by  pre- 
scribing the  terms  on  which  and  the  time 
during  which  minors  might  redeem  their 
lands  when  sold  for  taxes  necessarily  ex- 
cludes any  toms  or  period  of  Ume  not  there- 
in contained.  The  rl^^t  to  redeem  is  wholly 
statutory,  and  we  cannot  read  into  the  stat 
nte  any  other  statntas  which  are  not  a  part 
of  the  revenue  system,  and  which  we  cannot 
find  that  the  Legldatnre  intended  to  be  a 
part  of  it 

It  follows  that  the  decree  must  be  reversed 
and  the  cause  remanded,  with  directions  to 
the  chancellor  to  dismiss  the  complaint  for 
■srant  of  equity. 

•HcAIXISTEB  V.  ST.  LOUIS,  L  M.  ft  & 
RT.  CO. 

(Supreme  Court  of  ArkansaB.    April  14,  1913.) 

1.  Railroads  ({  254*)— Ponds  on  Right  of 
Wat— Failtob  to  Dsaik— Nonca— Btato- 
TOBT  PaovisiONa. 

A  notice  eerved  an  a  station  agent  nearest 
the  location  of  a  pond  on  the  right  of  way  20 
days  before  bringing  an  action  against  the  rail- 
road company  for  the  penalty  for  fuling  to 
drain  the  pond  Is  a  sumeient  ctnnplianee  with 
Kirby's  Dig.  i  6648,  providinir  that  20  days'  no- 
tice shall  be  given  to  the  officer,  agent,  or  em- 
p\oyi  of  any  violation  of  the  statute  before  a 
cause  of  action  shall  accrue. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  81  764-772;  Dea  Dig.  |  264.*] 

2.  Railroads  (S  264*)— Ponds  on  Right  or 
Way— FAiLtjRB  to  Dbain— LiABiLrrr. 

Kirby'B  Dig.  t  6646,  as  amended  by  Acts 
1907,  p.  688,  requiring  every  railroad  company 
to  draiir  its  roadbed,  and  sections  6647  and 
6648,  imposing  a  penalty  on  any  railroad  com- 
pany knowingly  and  willfully  violating  the  act, 
provided  20  days'  notice  is  given  of  any  viola- 
tion before  a  cause  of  action  accrues,  mean  that 
the  omission  to  drain  a  pond  on  a  right  of  way 
must  be  with  knowledge  of  the  company,  and 
with  the  intent  that  it  shall  remain,  and,  where 
it  knows  when  tbe  construction  is  finished  that 
water  will  accumulate  and  it  permits  such  con- 
dition to  exist,  it  has  sufficient  knowledge,  and, 
where  it  fails  for  20  days  after  notice  to  drain 
the  water,  it  is  liable  to  the  penalty. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  764-772;  Dec;  Dig.  |  264.*] 


3.  Railkoads  (i  264*}— PoNM  oN  Rioht  of 
Wat— Failubb  to  Dbain---Liabilitt. 
Where,  Jn  an  action  against  a  railroad 
company  for  the  statntory  penalty  for  failing  to 
drain  a  pond  on  its  right  of  way  after  notice,  the 
evidence  was  conflicting  as  to  whether  or  not 
the  pond  could  have  been  drained  at  any  time 
before  it  was  done  after  notice  and  whether  or 
not  It  could  have  been  done  during  the  20  days' 
notice,  tbe  question  whether  the  company  know- 
ingly and  willfully  violated  the  statnte  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  764-772;  DeQ.  Dig.  |  264.*] 

Appeal  from  Circuit  Court,  Clark  County ; 
Guy  Fulk,  Judgeu 

Action  by  Andrew  McAllister  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  Judgmrat  for  de- 
fendant, plalntur  appeals.  Beversed  and  re- 
manded for  new  trial. 

See,  also,  164  S.  W.  180. 

Appellants  brought  suit  against  the  rail- 
road company  for  the  penalty  provided  by 
tbe  statute  (sections  6646  [as  amended  in  1907 
(Laws  1907,  p.  688)]  6648,  Kirby's  Digest) 
for  Its  failure  to  drain  a  pond  of  water  on 
its  right  of  way  within  200  yards  of  his 
residence.  The  complaint  alleged  that  the 
pond  was  created  by  the  construction  of  the 
culvert  and  roadbed,  and  that  the  railroad 
company  for  more  than  20  days  after  service 
of  notice  upon  it  of  Its  violation  of  the  stat- 
'ute,  as  required,  had  failed  and  refused  to 
drain  said  pond.  The  answer  denied  that 
notice  was  served,  as  alleged,  but  admitted 
service  upon  Its  agent,  denied  all  the  facta 
alleged  In  the  complaint,  and  alleged  that 
during  the  months  of  April  and  May,  1912, 
the  season  was  rainy,  very  rainy,  and  that 
the  right  of  way  near  the  plaintiffs'  resi- 
dence and  about  the  pond  was  so  wet  and 
boggy  that  the  same  could  not  be  drained 
until  the  weather  became  dry  about  the 
Ist  of  June,  and  as  soon  as  It  was  possible 
to  do  BO  the  pond  was  drained  and  the  water 
removed. 

The  testimony  shows  that  the  railroad 
company  In  the  construction  of  the  culvert 
through  Its  roadbed  made  a  depression  on 
Its  right  of  way  within  130  yards  of  the 
residence  of  appellants  that  flUed  with  wa- 
ter, and  that  had  stood  there  a  long  time. 
It  attempted  to  remedy  the  condition  by  the 
construction  of  a  culvert  in  1910,  but  made 
it  worse,  by  digging  out  the  ground  lower 
than  tbe  culvert  The  plalotlfrs  had  served 
upon  the  station  agent  of  the  defendant  at 
Arkadelphia,  the  station  nearest  his  resi- 
dence, a  vrrltten  notice,  demanding  that  tbe 
pond  of  water  be  drained  within  20  days 
after  the  service  of  the  notice  and  of  their 
intention  to  claim  the  poialty  provided  by 
law  In  the  event  it  was  not  done.  The  com- 
pany drained  the  pond,  beginning  work 
June  2  and  finishing  June  6,  1012.  Its  di- 
vision engineer  having  the  work  In  diarge 
testified  that  during  April  and  Hay  it  was 
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veiT  wet,  and  It  was  not  possible  to  use 
scrapers  In  the  work  of  draining,  and  that 
It  could  not  be  done  at  a  reasonable  expense 
witboot  their  use.  The  roadmaster  testified 
tbnt  bis  attention  was  called  to  the  pond 
shortly  after  the  notice  was  served,  and  that 
he  got  the  teams  as  quick  as  be  could  get 
them,  and  did  the  work.  That  he  had  been 
down  there  before  and  tried  to  get  teams, 
bat  could  not  procure  any.  That  the  weath- 
er  conditions  were  responsible  chiefly  for  the 
delay,  but  they  probably  could  haye  gotten 
started  earlier  in  the  work  if  they  had  been 
able  to  get  teams  anywhere  near  the  locality. 

The  court  Instructed  a  verdict  for  the  de- 
fendanty  and  from  the  judgment  thereon  the 
idalntUb  prosecuted  tbia  anpeaL 

Ji^  B.  GMwCord,  of  Axkadelphla,  tor 
KpptUxat.  El  B.  Klnswortby  and  W.  G.  Bld- 
dick,  both  of  Little  Bock,  for  appeUee. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  The  undisputed  testimony  shows 
that  because  of  the  extreme  wet  weath«r  the 
pond  could  not  have  been  drained  during 
the  20  days  after  the  notice  was  served  upon 
the  agent  of  the  railroad  company,  unless 
at  an  unreasonable  expense,  and  that  the 
work  could  have  been  begun  sooner  than  tt 
was  done  If  the  company  bad  been  able  to 
procure  teams  In  the  vicinity  of  the  pond. 
The  law  makes  it  (section  6846,  E^rby's  Di- 
gest, and  Act  2S0  of  the  Acts  of  1907)  tbe 
duty  of  tbe  railroad  company  to  drain  their 
respective  roadbeds  where  water  is  caused 
to  stand  by  reason  of  the  construction  of 
the  road  within  200  yards  of  a  farmhouse 
or  residence  or  railroad  station  by  the  con- 
Btmctlon  of  ditches  or  drains  of  sufficient 
capacity  to  carry  off  all  tbe  water  rapidly. 

Section  6647  provides :  "Any  railroad  com- 
pany, or  corporation,  or  any  officer  or  agent 
or  employe  of  any  such  railroad  company  or 
corporation  who  shall  knowingly  and  will- 
fully violate  the  provisions  of  this  act,  sliall 
be  liable  to  pay  a  penalty  of  not  less  than 
fifty  dollars  for  each  and  every  offense,  and 
costs  of  suit,  Including  a  reaaonable  at- 
torney's fee,  to  be  taxed  by  the  court  where 
the  same  Is  heard  on  original  action,  by  ap- 
peal or  otherwise,  to  be  recovered  by  a  suit 
at  law  by  the  party  aggrieved  in  any  court 
of  competent  jurisdiction."  Section  6648: 
*^wenty  days*  notice  shall  be  given  to  tbe 
officer,  agent  or  employe,  as  the  case  may  be, 
of  any  violation  of  this  act,  before  a  cause 
of  action  shall  accrue." 

[1,2]  The  written  notice  was  served  upon 
the  station  agent  of  tbe  railway  company 
nearest  the  location  of  tbe  pond  20  days  be- 
fore the  suit  was  brought,  and  this  was  a 
sufficient  compliance  with  tbe  statute  re- 
quiring notice  to  be  given  "before  a  cause  of 
action  shall  accrue."  .  Railway  v.  Hale,  82 
Ark.  176,  100  S.  W.  114a  The  statute  only 
denounces  a  penalty  against  the  railroad 
oorporation,  or  Its  employes,  "who  shall 


knowingly  and  willfully  violate  the  pro  vi- 
sion g  of  this  act,"  and  provides  that  20  days' 
notice  shall  be  given  to  the  company  of  the 
violation  of  the  statute  "before  a  cause  of 
action  shall  accrue."  The  words  "willfully 
and  Intentionally,"  as  used  In  another  penal- 
ty statute  (section  1889,  Blirby's  Digest),  mak- 
lug  It  a  misdemeanor  to  destroy  telephone 
lines,  and  providing  that  persons  guilty  of 
such  offenses  shall  pay  to  the  owners  double 
the  amount  of  all  damages  sustained  there- 
by, has  been  construed  by  this  court  In 
Railway  v.  BatesvUle  &  W.  Telephone  Co., 
80  Ark.  004,  97  S.  V.  662,  the  court  said: 
'^bls  Is  a  criminal  statute,  and  the  words 
mean  more  than  a  mere  doing  voluntarily 
'or  knowii^ly  the  act  in  question.  The  use 
of  the  term  'willful,*  and  in  this  case  almost 
its  synonym,  'Intentional,'  in  a  criminal  or 
venal  statate  'Implies  knowledge  and  a 
preference  to  do  wrong.''  They  mean  in 
such  statutes,  'not  merely  Toluntarilr,  but 
with  a  bad  poipose.'  'An  evil  Intent  with- 
out justifiable  excuse.'  'Doing  or  omitting 
to  do  a  thins  knoMn^  and  willfully  Im- 
Idles  not  only  a  knowledge  of  the  thing,  but 
a  determlttatlon  with  a  bad  Intent  to  do  it 
or  omit  to  do  it*  **— dting  Felton  v.  U.  S., 
96  TT.  8.  600.  24  li.  Ed.  87S;  Bvaps  T.  U.  S., 
Ifi3  U.  S.  666,  14  Sup.  Ot  884,  S8  L.  Ed.  830; 
Potter  T.  U.  8.,  166  tr.  S.  438.  IB  Sup;  Ot 
144,  89  L.  Ed.  214;  Spnrr  t.  U.  8..  174  U. 
S.  728,  19  Sup.  Ct  812,  43  L.  Ed.  116a  This 
statute  does  not  say  "vrillfully  and  Intention- 
aUy."  but  "knowingly  and  willfully."  mean- 
ing that  the  act  must  be  done,  not  only  with 
the  knowledge  of  the  company,  but  with  the 
Intention  that  It  shall  be  done.  There  may 
be  a  different  shade  of  meaning  of  the  word 
"willfully"  when  connected  and  used  with 
"knowingly,"  but  these  words  have  been  con-' 
strued  together  in  statutes  as  quoted  above 
by  our  court.  It  was  not  the  intention  of  the 
Legislature  to  denounce  a  penalty  against 
the  railroad  company  for  mere  failure  to 
drain  a  pond  caused  by  the  construction  of 
Its  roadbed,  or  it  would  not  have  used  both 
words  "knowingly  and  willfully."  If  any 
other  meaning  whatever  Is  to  be  given  to 
the  expression  "knowingly  and  willfully,"  it 
must  mean  not  only  that  tbe  provisions  of 
the  law  are  knowingly  violated,  but  with  the 
Intention  and  purpose  that  the  condition 
created  shall  remain  as  It  is.  It  was  the 
evident  purpose  of  this  act  to  protect  the 
bealth  of  the  citizens  of  the  state  residing 
along  and  near  the  right  of  way  of  railroad 
companies  by  requiring  tbe  draining  of  all 
pools  and  ponds  resulting  from  the  con- 
struction of  the  roadbed,  and  It  should  re- 
ceive-a  liberal  construction  on  that  account 
It  is  true  It  Is  a  penal  statute,  but  no  pen- 
alty accrues,  or  can  be  recovered,  until  after 
20  days'  notice  Is  given  of  the  violation  of 
the  act  The  railroad  company  knows  the 
constructions  of  its  roadbed  and  the  condi- 
tion of  its  right  of  way.    It  knows  wlien 


Digitized  by 


Googl 


180 


1S6  SOUTHWBSTBBN  BOPOBTHB 


(Ark. 


construction  Is  finished  whether  water  will 
be  likely  to  accumulate  and  stand  along  the 
right  ot  way  in  Tiolatlon  of  this  law,  which 
It  also  knows ;  and,  If  It  permits  it  to  do  so 
and  such  condition  exists,  it  Is  necessarily 
knowingly  done.  If  it  then  fails  within  the 
20  days  after  the  notice  to  remove  the 
nuisance  and  provide  the  proper  drainage,  it 
can  be  said  it  lias  done  bo  wlllfaUy  and 
with  the  Intention  that  the  condition  shall 
remain  as  It  Is,  .and  the  water  shall  not  be 
drained  off  and  the  nuisance  abated.  The 
condition  complained  of  app^ants  bad 
existed  for  two  years  before  the  notice  was 
given,  and  was  remedied  In  three  dayi  after 
the  work  was  begun. 

[3]  The  testimony  Is  in  conflict  as  to 
whether  or  not  the  pond  could  have  been 
drained  any  time  before  it  was  done  after 
notice,  and  also  as  to  whether  or  not  It  couid 
have  been  done  during  the  running  of  the 
20  days*  notice,  and  under  all  the  drcum- 
stanoes  made  a  question  for  the  jury  to  de- 
termine wfaethor  the  railroad  company  know- 
ingly and  willfully  violated  the  provisions 
ot  the  statute  within  the  meanbig  of  its 
terms.  The  court  erred  In  directing  a  ver- 
dict 

The  jud^ent  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 


BBOWNB  T.  GABNLEX. 

(Supreme  Court  of  Arkuisas.  April  X4, 1913.) 

Tbubts  (I  81*)— BssoLTXirs  Tnuan— Win'8 
Separatk  Estate— Usb  bt  Hubbakd— Lu.- 

BIUTT  TO  CBEDITOBB. 

Where  a  wife,  who  had  accumulated  mon- 
ey from  Uie  sale  of  lands  of  the  husband  in 
which  she  claimed  an  interest  by  reason  of  her 
labor  in  asiisttng  to  acquire  aach  lands,  per- 
mitted the  husband  to  use  it  in  bis  buBiness 
and  purchase  land  in  his  own  name  on  the 
faith  of  which  be  obtained  credit,  she  could  not 
assert  a  trust  in  such  land  as  against  a  judg- 
ment creditor  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  115-118:  Dec  Dig.  i  81.*] 

Ai^jieal  from  Bradley  Chancery  Court; 
Zacharlah  T.  Wood,  Chancellor. 

Action  by  Mrs.  J.  B.  Oamley  against  O. 
B.  Browne  and  others.  Judgment  for  plain- 
tiff, and  defendant  Browne  api>eal&  Re- 
vetsed  and  remanded,  with  directions  to  dis- 
miss. 

S.  J.  Hunt  and  Danaher  ft  Danaher,  all 
of  Pine  Bluff,  for  appellant  B.  I*  Herring, 
ot  Warren,  for  app^ee. 

McOULLOCH,  O.  J.  In  July,  1800,  G.  B. 
Browne  obtained  a  judgment,  for  recovery 
of  the  sum  of  $1,901,  in  the  (drcnit  court 
of  Cleveland  county,  against  H.  M.  L.  Cam- 
ley,  husband  of  appellee,  M.  J.  E.  Camley; 
said  judgment  b^g  rendered  on  a  bond 
executed  by  H.  M.  L.  Oamley  and  others  to 
anKl^t  in  an  action  Instituted  Iv  the  lat- 


ter In  the  circuit  court  of  Bradley  county  on 
January  30,  1906,  against  W.  H.  Harry  for 
unlawful  detainer  of  certain  lands.  The 
venue  of  that  case  was  changed  to  Cleve- 
land county,  and  the  case  was  tried  there, 
resulting,  as  before  stated,  in  a  judgment  in 
appellant's  favor.  Appellant  sued  out  an  ex- 
ecution on  said  judgm^it  and  delivered  the 
same  to  the  sheriff  of  Bradley  county,  who 
proceeded  to  levy  same  on  certain  lands  sit- 
uated In  that  county  as  the  property  of  H. 
M.  Lb  Camley.  Mrs.  Camley  instituted  tliis 
action  in  the  chancery  court  of  Bradley 
county  against  aK>ellant  to  restrain  him  from 
causing  said  lands  to  be  sold  under  the  ex- 
ecution, lu  her  original  complaint  she  al- 
leged, in  substance,  tlut  her  huaband,  H. 
M.  L.  Camley,  bought  the  lands  in  contro- 
versy with  h^  money,  and  she  asked  that  he 
be  declared  a  trustee,  holding  the  legal  title 
for  her  bmieflt  In  an  amended  complaint 
filed  later  she  all^^  that  her  husband  was 
Indebted  to  her  In  the  sum  of  $4,451.60  for 
borrowed  money  and  convened  said  lands  to 
her  on  June  25,  1909,  In  satisfaction  of  said 
debt  Appellant  filed  an  answer  to  the  orig- 
inal and  amended  complaints,  denying  the 
allegations  of  each,  and  allegLog  that  said 
conveyance  was  executed  by  H.  M.  L.  Cam- 
1^  to  his  wife  with  fraudulent  intent  to 
cheat;  hinder,  and  delay  appellant  In  mi- 
fordng  Ilablll^  on  said  bond. 

Mrs.  Camley  testified  at  length  as  to  the 
transactions  with  hex  husband  concerning  the 
acquisition  and  sale  of  the  property  and  divi- 
sion of  proceeds.  She  stated  tiiat  the  flrst 
property  she  owned  was  40  acres  of  land 
which  she  had  purchased  for  the  anm  ot  $10^ 
m  donated,  and  afterwards  sold  tor  the  sum 
of  $428.40;  the  mon^  belqg  paid  ovw  to 
her.  She  states  further  that  her  bnudNUid 
had  ttOe  to  480  acres  of  timber  land  in  whldi 
she  dalmed  a  third  Intoest  on  account  o£ 
having  worked  In  acquiring  it  Halt  ot  the 
land  was  sold  ten;  the  snm  ot  $2,521.60,  and 
she  claimed  one-third  ot  that  sum  and  tes- 
tified that  It  was  paid  over  to  her  when  the 
sale  was  made.  Then  she  says  she  was  to 
receive,  and  did  receive  one-third  of  the 
price  ot  Oie  htnnestead;  ttie  title  being  In 
;  her  husband's  nomft  That  snm  was  $1,000. 
She  also  stated  that  she  and  her  husband 
had  $5,000  in  cash,  and  that  <me-thlrd  of 
that  belonged  to  her.  This  was  ifflor  to  the 
year  1904,  during  which  year  they  morod  to 
Moro  Bar,  In  Bradl^  eountr,  where  htf 
husband  wnbartced  in  the  mercantile  bual- 
nesa  She  testified  that  she  kept  the  funds, 
at  least  her  portion  of  them,  with  hw  In  m 
trunk,  and  from  time  to  time  tnmed  the 
same  over  to  hw  hnatMuid  to  invest  in  his 
business  and  the  purchase  ot  lands.  After 
stating  that  the  fonds  turned  over  to  her 
amounted  to  $4,451.60,  she  was  asked,  "Who 
handled  and  controlled  thia  money,  yourself 
or  your  hnsliandl'*  to  which  she  rolled,  "I 
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had  control  of  It  wben  I  wanted  to,  Imt  I 
allowed  my  hnaband  to  Invest  It  for  me  from 
time  to  time,  but  in  each  case,  as  far  as  I 
can  recall,  my  husband  consulted  me  with 
reference  to  each  Inreetment  of  my  money." 
It  does  not  appear  that  any  property  was 
purchased  In  her  name,  but  what  she  meant 
by  Investment  was  that  her  husband  used 
the  money  In  his  mercantile  business  and  In 
buying  propwty  for  himself.  In  other  parts 
of  bea  testimony  she  states  that  she  lent 
the  money  to  her  husband  and  took  his 
notes  therefor.  Her  husband  conducted  the 
mercantile  buatnees  at  Moro  Bay  with  his 
son  for  several  years,  and  then  moved  to 
Hermitage,  Arte,  where  the  mercantile  busi- 
ness was  continued.  She  testified  that  she 
let  him  have  about  $3,500  with  whldi  to  buy 
proper^  and  build  a  storehouse  after  they 
moved  to  Hermitage.   A.bout  the  time  H.  M. 

Camley  executed  to  his  wife  the  deed  in 
queetion,  be  transferred  his  bank  stock  and 
all  of  bis  interest  In  the'stock  of  merdmndlse 
to  hla  son,  which  completely  doiuded  him  of 
all  iwoperiy.  The  son  testlfled  that  the  rea- 
son his  father  transferred  the  property  to 
him  was  that  while  his  father  managed  the 
businesB  at  Moro  Bay  a  heavy  loss  was  sus- 
tained, and  the  transfer  was  made  to  him 
to  oonqwnsate  tat  Ote  lam. 

Now,  it  appears  from  the  above  ststemoit 
tliat  Blrs.  Oarntey  claims  to  have  accumulated 
the  Bom  of  $M61.00  in  moaejt  bU  of  which 
accmsA  from  the  sale  of  her  budiand's  lands, 
except  the  sum  of  9*28.40  from  the  sale  of 
the  small  tract  which  she  owned;  that  her 
Interest  In  the  fond  was  asserted  and  reeog- 
msed  on  account  of  the  fact  that  she  had 
hr  bet  own  labor  assisted  her  hurimnd  In 
acquiring  the  lands  and  that  she  should  be 
compensated  for  that  as  WeU  as  bac  home- 
stead interest;  that  she  turned  tin  money 
ova  to  her  husband  in  varloos  sonw  from 
time  to  time  and  allowed  him  to  use  It  in 
his  business  and  In  purchasing  the  property 
In  oontroversy*  and  other  property,  the  title 
to  which  was  taken  In  hla  own  name.  In 
some  parts  of  her  testimony  she  stated  that 
she  turned  the  money  over  to  him  to  Invest 
for  her;  In  other  parts  she  stated  that  she 
loaned  him  the  money  and  afterwards  took 
his  notes  for  some  of  It  She  does  not  make 
a  very  satisfactory  and  convincing  state- 
ment as  to  the  particular  times  or  dates 
when  she  turned  the  money  over  to  him,  nor 
the  smounts,  but  in  a  general  way  she  tes- 
tified that  he  owed  her  the  sum  of  $4,451.60 
which  she  had  turned  over  to  Wm  from  time 
to  time.  It  appears  from  her  statement  that 
she  did  not  take  her  husband's  notes  for  any 
of  the  money  until  about  a  year  before  the 
deed  to  her  was  executed,  though  she  had 
been  letting  him  have  money  for  several 
years  before  that  time.  In  one  place  she 
says  that  she  had  his  note  for  $2,000,  and 
the  nots^  dated  July  20,  1908,  Is  exhibited 
In  tbB  record;  In  another  place  she  says 


the  note  was  for  the  sum  of  $2,500 ;  and  in 
still  another  place  she  says  that  there  were 
two  notes  aggr^ting  $2,500.  She  exhibited 
a  note  for  $800,  dated  August  1, 1908.  Upon 
the  whole,  her  testimony  is  far  from  con- 
vincing that  she  tnmed  the  mon^  over  un- 
der any  distinct  obUgatloa  of  her  husband 
to  z^tay  it  It  Is  evident  from  ber  own 
statement  of  the  facts  that  even  If  the 
money  was  turned  over  by  her  as  she  claim- 
ed, she  permitted  her  husband  to  use  it  as 
his  own  and  for  his  own  purxwses,  and  that 
he  enjoyed  a  basis  of  credit  on  the  faith  of 
the  property  thus  acquired.  Under  those  dr- 
cumstances,  she  cannot  in  a  court  of  equity 
be  permitted  to  reap  the  benefit  to  the  detri- 
ment of  a  creditor  who  had  been  deceived  by 
his  false  bads  of  credit 

In  a  somewhat  similar  case,  Judge  Riddle^ 
speaking  for  the  court,  said :  "It  is  no  doubt 
Just  and  right  for  a  husband  td  return  such 
funds,  however  stale  the  claim  may  be,  if 
he  can  do  so  without  Infringing  upon  the 
rights  of  his  creditors;  hot  an  insolvent  debt- 
or is  not  allowed  to  torn  over  his  propwty 
to  his  wife,  and  let  his  creditors  go' unpaid, 
under  the  pretense  of  settling  a  shadowy 
claim  for  money  of  his  wife  which  he  receiv- 
ed and  spent  many  years  before.  As  it 
woold  often  be  Impossible  tor  tbe  creditor 
to  dispute  such  ancient  claims,  to  allow  them 
to  be  set  np  fai  that  my  against  the  cred- 
itors would  furnish  an  easy  way  for  an  In- 
solvent Mutot  to  sbUld  bis  property  from 
bis  creditors,  while  at  tbe  same  time  retain- 
ing all  the  essential  boiefits  of  the  same 
to  bimsdf  and  family.  Vor  Uds  reason,  whsn 
a  wife  allows  ber  husband  to  use  her  mon^ 
as  bis  own  for  a  long  period  of  time,  and, 
thus  to  purchase  property  wltb  It  in  his 
own  nam^  and  to  obtain  credit  on  tbe  faltb 
of  his  being  the  owner  of  It,  she  will  not  be 
allowed  to  claim  anctx  property  as  against 
bis  creditors."  Davis  v.  Tonge,  74  Ark.  161, 
8S  a  W.  90. 

Other  cases  announcing  tbe  same  prin- 
ciple are:  Dr^gs  v.  Norwood,  60  Ark.  42,  8 
S.  W.  823,  7  Am.  St  Rep.  78;  George  Tay- 
lor Oommlsslon  Co.  v.  Bell.  62  Ark.  26,  34 
S.  W.  80;  Morris  v.  Fletcher,  67  Ark.  105,  56 
S.  W.  1072,  77  Am.  St  Rep.  87;  Roberts 
V.  Bodman-Pettit  Lumber  Co.,  84  Ark.  227, 
105  S.  W.  258;  Goodrich  v.  Bagnell  Timber 
Co.,  150  S.  W.  406;  Haycock  v.  Tarver,  155 
S.  W.  918.  The  doctrine  of  those  cases  ap- 
plies with  peculiar  force  In  the  present  one, 
for  the  testimony  shows  that  during  tbe 
pfflidency  of  the  case  of  Browne  v,  Harry 
appellant  relied  upon  the  solvency  of  H.  M. 
L.  Camley  as  a  surety  on  the  bond.  Wlien 
the  bond  was  executed,  appellant  caused  the 
record  to  be  examined,  and  when  he  ascer- 
tained that  he  (Camley)  owned  real  estate 
and  was  In  the  mercantile  business,  and  ap- 
parentiy  being  In  prosperons  drcnmstances, 
he  accQ>ted  him  as  a  bondsman  and  took 
no  steps  to  have  the  bond  renewed  while  the 
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cause  wa8  pending  for  a  period  of  Bomethlog 
Uke  fire  years.  His  attorneys,  who  lived 
In  another  county,  relied  upon  appellant's 
examination  of  the  record  la  determining 
that  Carnley  was  solvent  and  constituted  a 
good  bondsman  in  the  case. 

Leaving  out  of  the  case  entirely  the  sos- 
plcious  circumstances  that  no  written  evi- 
dence of  the  alleged  Indebtedness  of  Caro- 
ls to  tols  wife  has  been  brought  into  the 
record,  except  the  two  notes  executed  about 
a  year  before  the  Judgment  was  rendered  and 
while  the  cause  was  pending,  and  also  the 
further  circumstance  that  the  deed  in  con- 
troversy  was  not  executed  until  a  few  days 
before  the  roidltlon  of  the  judgment,  we 
have  the  undiluted  facts  from  the  lips  of 
Mrs,  Carnley  herself  that  she  permitted  her 
husband  to  use  this  money  at  will,  and,  as 
before  stated,  she  cannot  be  permitted  to  tabe 
advantage  of  creditors  who  have  been  misled 
to  their  prejudice.  The  learned  chancellor 
was,  we  think,  In  error  in  upholding  the  con- 
veyance and  In  restraining  appellant  from 
enforcing  his  judgment 

The  decree  Is  therefore  reversed,  and  the 
cause  remanded,  witb  dlre<^ons  to  dismiss 
the  complaint  of  Mrs.  Carnley  for  want  of 
equity. 


MEMPHIS,  D.  &  O.  B.  CO.  t.  STBEIL. 
(Supreme  Court  of  Arkansas.   April  14,  1913.) 

1.  OabBIXBS    (t   318*)— INJUBIES  TO  PASSEN- 

QBB8—NEGLIOENCB— Evidence. 

In  an  action  for  injuries  to  a  paaseoger  on 
a  mixed  train,  caused  by  cars  backlog  against 
the  coach  standiag  at  a  station,  evidence  held 
to  support  a  findiaar  of  negligeace  of  the  train- 
men in  operating  toe  cars. 

[Ed.  Note.— For  other  cases,  Bee  Carriers, 
Cent  Dig.  |S  1270,  1307-1314;  Dec.  Dig.  g 
318.  •] 

2.  Dauagbs  (S  186*)— Pesbohai,  Injubibb— 
BvinENCB. 

In  an  actloo  for  Injortes  to  a  passenger  on 
a  mixed  train  caused  by  cars  backing  agalost 
the  coach  standing  at  a  station,  evidence  held 
to  support  a  finding  that  the  passenger's  sulfer- 
ing  snd  condition  were  proximately  caused  by 
the  injuries  received  while  a  passenger. 

[Ed.  Note^For  other  cases,  see  Damages, 
Cent  Dig.  SI  603-506;  Dec.  Dig.  {  185.*] 

8.  Afpb&l  and  Ebbob  (i  757*)— Bbib#b— 
QtresTioNB  Reviewable— INSTBUCTIONS. 
Where  appellant  asked  a  number  of  in- 
stmctions,  two  of  which,  not  eet  out  in  the 
brief,  were  given,  the  court  oo  appeal  will  not 
inqnire  as  to  the  correctness  of  any  of  the  re- 
quested iDstructions  which  were  refused. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  30M ;  Dec  Dig.  ?  757.*] 

4.  Dahaoes  (1  208*)— Pbbsonal  Injubies— 
Pebuanbnt  isravT  and  Future  Sufixb- 
iNG— Evidence— Question  fob  Jubt. 

Where,  in  an  action  for  injaries  to  a  pas- 
senger on  a  mixed  train  caused  by  cars  back- 
ing against  the  coach,  the  passenger  testified 
that  he  had  been  sufferioe  from  tuberculosis,  but 
had  regained  his  lost  weight  and  was  about  re- 
stored to  bealtii  at  the  time  of  the  accident  and 
the  attending  ph^ielan  testified  that  the  pas- 
senger suffei^  intensely  in  Uie  moscles  of  tbe 


neck  and  shoulder,  Imd  treated  him  for  mosca- 
lar  rbeumatism,  and  that  a  jolt  would  probably 
cause  rheumatism  to  develop,  and  that  a  de- 
crease of  vitality  would  increase  the  power  of 
the  tubercular  germs,  the  gnestion  of  perma- 
nent injury  and  future  suifering  was  properly 
submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  «  64,  64,  68,  132,  144,  145,  205,  2W, 
533,  634;  Sec  Dig.  |  208.^] 

6.  Appeal  and  Ebbob  (|  1068*)— HABMuas 
Bbbob— Ebboncous  Subusbioh  or  laaun. 
Where  tbe  amount  recovered  In  a  personal 
injury  action  indicated  that  nothing  was  allow- 
ed on  account  of  permanent  injury  and  future 
suffering,  the  error,  if  any,  In  submitting  tbe 
qnestlta  of  permanent  Injnry  and  future  suffer- 
ing, was  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4226-1228,  4230;  Dec 
Dig.  i  1068.*] 

e.  Cabeiebs  <|   307*)  — Passinosm  — Fbbb 

Pass— I^ABiLiTT  op  Cabbibb. 

A  carrier  cannot  defeat  a  recovery  of  dam- 
ages by  a  passenger  by  showing  the  use  of  a 
pass  at  tbe  time  of  the  Injury,  though  the  ac- 
ceptance of  the  pass  was  on  condition  that  all 
claims  for  damages  should  be  waived. 

VSd.  Note.— For  other  cases,  see  Carriers, 
gnt^  Dig.  H  1252-1259,  1401 ;  Dec  Dig.  | 

Appeal  from  Circuit  Court  PUce  County; 
Jeff  T.  Cowling,  Judge. 

Action  by  A.  P.  Steel  against  the  Memphis, 
Dallas  &  Oulf  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  W.  Bishop  and  Sain  &  Sain,  all  of 
NashvUle,  for  appellant  Steel,  Ijite  * 
Head,  of  Texaritana,  for  app^e& 

SMITH,  3.  Tbe '  appellee  b^an  this  ac^ 
tion  In  the  Pike  county  circuit  court  alleg- 
ing substantlaUy  the  following  facto  aa  con- 
stituting blB  cause  of  action:  That  the  de- 
fendant la  a  railroad  corporation,  organiaed 
under  tbe  iawa  of  tbis  state,  owning  and 
operating  a  line  of  railroad  from  Aabdown 
In  Little  River  county  to  Hurfreeaboro  In 
Pike  county  in  said  state,  and  Is  a  common 
carrier  of  freight  and  passengers  for  bire. 
That  on  the  5th  day  of  December,  lOU, 
plaintiff  took  passage  on  a  mixed  train  from 
Morfreesboro  to  Ashdown,  after  having  pro- 
cured bis  necessary  transportatitm.  ^niat  be 
took  hla  seat  in  the  regular  paaaet^^  coacb, 
and  when  the  said  train  reached  NaabTille, 
a  atatitm  on  said  line,  and  wbUe  tlie  aame 
waa  standing  on  tbe  main  lln^  near  tbe  de- 
pot; and  while  the  plaintiff  waa  aeated  In 
aald  coach,  the  engine  and  can  were  de- 
tached from  tbe  caboose  and  passenger  coach 
and  witb  two  or  tbree  heavy  loaded  cars 
were  violently,  wroQgfnlly,  negllgentlT,  and 
with  unnecessary  force  backed  against  said 
caboose,  attached  to  aald  coach,  whereby  ap- 
pellee was  thrown  forward  agaimtt  the  aeat 
immediately  In  front  of  him  and  waa  perma- 
nently and  aerlonsly  Injured.  That  tbe  aaid 
injury  was  caused  by  tbe  straining  and 
wrenching  of  tbe  moaclea  of  the  nedc,  back. 
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and  lungs,  and  the  pleural  cavity;  tbe  exact 
nature  of  all  said  Injuries  lie  is  not  able  to 
state.  That  by  vlrtae  of  the  said  Injuries, 
he  was  confined  to  his  bed  for  10  days  and 
detftloed  from  his  place  of  business  for  20 
days  and  has  suffered  and  will  continue  to 
suffer  great  mental  and  bodUy  anguish ;  and 
that  be  will  continue  to  lose  much  time  by 
reason  of  said  injuries  so  negl^ntly  inflict- 
ed opon  him  by  said  defendant  That  said 
Injuries  were  permanent;  and  that  appel- 
lee had  beeu  damaged  thereby  In  the  sum  of 
$3,000.  The  appellant  in  its  answer  denied 
that  the  plaintiff  procured  the  necessary 
transportation  and  become  a  passrager ;  and 
denied  that  cars  were  uegligently  and  with 
unnecessary  force  backed  against  the  ca- 
boose, attached  to  the  coach  in  which  ap- 
pellee was  a  passenger;  and  denied  that  be 
was  injured  permanently  or  otherwise.  It 
further  denied  that  he  had  been  confined  to 
bis  bed  or  detained  from  his  buslnesB,  or 
tbat  he  had  suffered  or  would  continue  to 
suffer  any  i>aln  and  anguish  on  account  of 
hie  allied  injuries;  denied  tbat  his  in- 
juries were  permanent,  or  that  he  had  been 
damaged  in  the  sum  of  $3,000,  or  any  oth- 
er sum.  Defendant  further  alleged:  That 
if  appellee  had  received  any  injuries  up- 
on any  of  its  trains  tbat  he  was  not  a 
passenger  at  the  time  of  bis  injuries,  but 
was  using  a  gratuitous  pass,  which  be  bad 
Toluntarily  accepted  and  signed  with  the  fol- 
lowing limitations,  and  conditions  Indorsed 
thereon :  "By  its '  acceptance  aud  use  any 
and  all  claims  on  this  company,  whether  due 
to  negligence  of  its  agents  or  otherwise  for 
Injury  to  the  person  or  loss  of  or  damage 
to  the  property  of  the  holder,  are  waived 
and  released.  The  bolder  further  agrees  not 
to  nse  this  pass  in  violation  of  any  state  or 
federal  law  and  agrees  to  furnish  proper 
Identification  whensoever  requested.  I  ac- 
cept the  above  conditions.  [Signed  by  ap- 
pellee]" And  that  by  acceptance  of  the  said 
gratuitous  pass,  appellee  agreed  to  and  did 
release  appellant  from  any  and  all  injuries 
to  Us  person.  That  plaintiff's  own  negli- 
gence caused  or  contributed  to  bis  injuries 
if  he  received  any;  and  that  defendant  Is  not 
liable  for  any  allied  injuries  claimed  by  the' 
plaintiff,  for  the  reason  that  he  was  at  the 
time  and  still  is  suffering  from  tuberculosis 
and  should  not  have  attempted  to  ride  on  a 
mixed  train ;  and  that  he  contributed  to  his 
own  Injurlea  in  so  doing.  The  cause  was  tried 
before  a  Jury  and  a  verdict  returned  in  fa- 
vor of  the  plaintiff  for  the  sum  of  $500,  and 
this  appeal  is  prosecuted  from  the  judgment 
pronounced  thereon. 

[1,1]  The  evidence  on  the  part  of  the  ap- 
pellee toided  to  show:  Tbat  he  bad  taken 
passage  on  the  local  freight  train  at  Mur- 
freesboro  for  Asbdown.  That  the  conductor 
looked  at  bis  pass,  took  its  number,  and 
banded  It  ba^  to  him;  and  that  the  Inju- 
ries occurred  In  firont  of  the  depot  at  Nash* 
rllle.   That  the  train  stopped  at  NashvUle 


to  do  some  switching,  but  appellee  remained 
Bitting  In  bis  seat  In  the  smoking  compart* 
m&it  of  the  passenger  coach,  and  tbat  he 
had  his  feet  resting  on  the  seat  in  front  of 
blm;  two  seats  being  thrown  together.  The 
engine  and  all  of  the  cars  except  the  passen- 
ger coach  and  caboose  were  detached  and 
taken  up  the  road  to  do  some  switching. 
The  caboose  was  immediately  in  front  of  the 
passenger  coach,  and  the  passenger  coach 
was  on  the  rear  of  the  train.  A  Mr.  Parks 
was  sitting  on  the  seat  with  appellee,  and 
the  first  they  knew  of  any  trouble  was  when 
th^  heard  a  yell  and  simultaneously  felt  the 
Impact  of  the  cars  which  bad  struck  the  ca- 
boose. Three  cars  which  had  been  detached 
from  the  engine  bad  been  kicked  down  the 
track  on  the  caboose  and  coach,  which  were 
standing  still,  striking  the  caboose  and 
coach  with  a  very  great  force.  The  appel- 
lee aud  Mr,  Parks  who  testified  for  him,  stat- 
ed tbat  in  all  their  travels,  which  were  ex- 
tensive, and  tbat  they  bad  ridden  much  on 
mixed  freight  trains,  they  had  never  known 
a  car  to  strike  another  with  such  force.  There 
appears  to  have  beeu  no  real  question  about 
the  force  and  violence  of  the  impact,  the 
more  serious  question  being  whether  or  not 
appellant  was  guilty  of  any  negligence  in 
allowing  tt  to  occur. 

The  brakeman  and  conductor  in  charge  of 
the  switching  undertook  to  explain  the  vio- 
lence of  the  impact  and  to  show  that  they 
were  guilty  of  no  negligence  in  permitting  It 
to  occur.  The  brakeman  testified  that,  when 
the  cars  got  within  about  two  car  lengths  of 
the  coach  and  caboose,  he  attempted  to  slow 
them  up  so  they  would  not  make  the  connec- 
tion very  bard  and  make  only  the  usual  cou- 
pling; and  that  wlien  he  undertook  to  set 
the  brakes,  be  found  that  they  would  not  op- 
erate; that  he  used  all  of  Us  strength  and 
energy  to  stop  the  cars  with  the  brakes,  but 
that,  while  he  checked  them  some,  be  could 
not  do  so  sufficiently,  his  explanation  being 
as  follows:  "Q.  Now,  then,  state  to  the  ju- 
ry what  you  foxmd?  A.  Well,  the  brake  staff 
that  runs  up  and  down  the  end  of  tbe  car 
where  the  brakes  attach  to  where  it  works, 
the  carrying  iron  at  tbe  bottom,  and  this  car- 
rying iron  sets  at  a  certain  distance  from 
this  brake  right  down  at  the  bottom  of  this 
brake  staff,  and  In  winding  this  chain  around 
there  it  might  only  wind  right  on  top  of  It- 
self right  around,  and  In  winding  up  taking 
up  tbe  slack  tbe  second  time  there  was  a 
link  caught  against  the  carrying  iron,  the 
piece  tbat  held  tbe  lower  end  of  tbe  brake 
staff  in  passing  there  was  a  link  caught 
there  between  there  and  the  carrying  Iron 
that  wouldn't  let  it  pass  through.  If  the 
link  had  been  up  flat-ways,  it  would  have 
gone  through.  If  the  chain  bad  been  over 
fiat-ways,  it  wouldn't  pass  through." 

The  conductor  discovered  that  something 
was  wrong  with  the  approaching  cars  when 
they  were  about  60  feet  from  him,  and  he 
ran  and  climbed  tbe  ladder  up  the  side  of 
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one  of  the  can,  and,  just  aa  be  reached  the 
brake,  the  colllaioa  took  place  before  be  could 
Bet  the  brake.  The  brakeman  testified  that 
be  had  had  14  years'  experience  In  railroad- 
ing, and  during  all  that  time  he  bad  known 
atmilar  trouble  with  the  brakes  to  occur  only 
twice,  and  he  further  testified  that^  when  the 
cars  were  kicked  loose  from  the  engine,  he 
tried  the  brake  to  see  If  it  would  work ;  that 
this  was  done  at  a  distance  of  about  190 
feet  from  the  caboose;  and  that  he  partially 
applied  the  brake  and  slowed  the  cars  down 
to  some  extent,  and,  when  he  saw  the  brake 
would  work,  he  released  It,  expecting  to  ap- 
ply It  again  when  It  became  necessary  to  do. 
BO.  This  la  the  explanation  which  appellant 
says  la  sufficient  to  excuse  It  from  any  charge 
of  negligence.  Bat,  however  that  may  be,  Its 
truth  was  a  question  of  fact  for  the  Jury, 
and  we  cannot  say  that  the  brakeman's  state- 
ment is  so  reasonable,  plaosible,  and  undis- 
puted that  it  was  arbitrary  on  ttie  part  of 
the  jury  to  disregard  it  8t  L.,  I.  M.  A  S. 
R.  Co.  T.  Humbert.  101  Ark.  536,  142  S.  W. 
1122;  St  L.,  I.  M.  &  S.  R.  Co.  T.  Landers. 
67  Ark.  S14,  65  S.  W.  MO.  If  the  brake  was 
In  fact  in  working  order  when  It  was  first 
tried  by  the  brakeman,  no  explanation  is 
shown  of  its  being  out  of  fix  when  he  under- 
took to  set  It  and  atop  the  cars  a  few  seconds 
afterwards;  moreover,  the  brakeman  should 
certainly  have  known  as  soon  as  the  conduc- 
tor did  that  the  brake  was  not  working,  and 
no  good  reason  Is  shown  why  he  did  not  run 
to  one  of  the  other  brakes  and  have  checked 
the  cara.  In  view  of  the  fact  that  the  con- 
ductor ran  60  feet  and  caught  the  car  and 
climbed  np  the  ladder  and  had  reached  the 
brake  at  the  time  of  the  impact,  It  was,  at 
least,  a  question  of  fact  as  to  whether  the 
brakeman  might  not  have  averted  this  col- 
lision by  applying  one  of  the  other  brakes, 
and  should  have  done  so.  Moreover,  both 
the  brakeman  end  the  conductor  admit  that 
It  la  very  much  safer  to  do  this  switching 
with  the  cars  attached  to  the  oigine,  and. 
except  to  sare  a  little  time,  there  was  no 
reason  why  the  engine  should  not  have  back- 
ed these  three  cars  and  attached  tbem  to  the 
caboose.  The  Jury  was  properly  Instructed 
as  to  the  duty  of  the  carrier  In  operating  its 
train  and  as  to  the  d^ree  of  care  which 
it  owed  passengers  riding  uj>on  mixed  trains, 
and  we  think  the  evidence  above  stated  was 
legally  anffident  to  support  the  finding  tlut 
appellants  scarants  wars  negligoat  In  mak- 
ing tlie  swilxh. 

The  seiloiu  qnesttm  in  the  case  la  wheth- 
er or  not  appellani^s  Deglieaice  was  the 
proximate  canse  of  ttie  appellee's  suffering 
and  lllneM.  In  Uie  tall  of  UIO.  appel- 
lee had  been  snlfering  with  tuber cuIosIb. 
and  tn  December  of  tlut  year  made  a  trip 
to  Arizona,  where  be  remained  for  8H 
months,  and.  prior  to  going  to  Arizona,  had 
taken  treatment  at  the  state  sanatorium  for 
that  dl8e^^e.  He  testified  that  he  had  re- 
gained his  lost  weight  during  his  absence  and 


waa  about  restored  to  health  at  the  time  of 
his  return  from  Arizona,  In  the  latter  part 
of  April.  1911.  After  appellee's  injury.  Dr. 
Alford,  who  attended  him  and  who  visited 
Mm  first  on  December  7th.  found  appellee 
sitting  before  the  fire  and  suffering  Intensely 
In  the  muscles  of  the  neck,  back  of  the  neck, 
and  shoulder,  but  did  not  remember  exactly 
how  long  he  suffered;  that  he  continued  to 
visit  appellee  for  about  a  week,  but  thinks 
he  treated  him  for  two  or  three  weeks ;  that 
appellee  suffered  Aore  or  lees  as  long  as  he 
visited  him;  and  that  his  treatment  was  for 
muscular  rheumaldsm.  The  record  contains 
an  interesting  discussion  of  tbe  pathology  of 
tuberculosis  by  the  physidana,  who  testtfled 
In  the  case.  The  theory  upon  which  appellee 
tried  this  case  was  that  the  tubercular  trou- 
ble with  which  he  had  been  suffering  had 
been  arrested ;  that  he  was  not  suffering  with 
the  trouble  at  the  time  of  tiie  injury;  tiiat 
by  reason  of  having  received  tBls  Injury  bis 
physical  condition  became  worse,  his  syst^ 
run  down,  and  necessarily  bis  resistance  be* 
came  less  thereby,  allowing  the  tubercular 
germs,  which  had  been  arrested,  to  be  releas- 
ed and  begin  anew  their  work  of  ravage, 
and  the  expert  testimony  In  the  record  tend- 
ed to  sustain  this  theory  and  to  show  that  a 
man  may  Iiave  tuba*cnlo8ls  and  the  disease 
may  become  arrested;  that  anything  which 
tends  to  decrease  his  vitality  would  tmd  to 
release  the  tubercular  germs  which  were  dor- 
mant; and  that  Uie  attack  of  mnscular  rheu- 
matism brdu^t  on  by  his  Jar  would  likely 
never  have  occurred  but  for  this  collision, 
for  his  system  might  and  probably  would 
have  overcome  the  condltlous  existing.  Dr. 
Alford,  the  attending  physician,  testified  as 
foUowa:  "Q.  In  other  words,  what  effect 
does  the  decrease  in  vitality  have  rxpon  a 
dormant  tubercular  germ?  What  tendency 
does  it  have?  A.  It  Just  simply  lessens  na- 
ture's protective  forces  and  gives  the  germ 
resisting  power  to  act  Q.  Yon  mean 
gives  the  body  less  resisting  power  to  act? 
A.  Tee.  and  gives  the  germ,  of  course,  more 
power  to  act  by  reason  of  the  lower  vitality 
of  the  person  or  the  patl^t  Q.  In  oQux 
words,  then.  Doctor,  as  I  understand  you, 
the  more  the  vitality  is  lowered  In  a  man 
the  more  the  tendency  is  to  release  dormant 
tubercular  genna?  A.  Yes,  air.  Q.  Now  to 
receive  a  very  severe  Jolt  or  Jerk  or  blow 
upon  sfHue  point  of  tSie  body  and  ttiereafter 
rheumatlBm  develops,  what.  In  your  opinion, 
would  be  the  cause  of  the  development  of 
that  attack  of  rhenmattamf  A.  Well,  a  Jdt 
or  strain  might  aggravate  the  condition  and 
bring  abont  tbe  attack.  Q.  Then,  In  the  ab- 
sence of  any  othw  cause,  you  would  state 
the  Jolt  or  Jar  probably  caused  the  attaA 
to  come  onT  A.  Not  in  the  abaoioe  of  other 
cause.  I  could  not  say  it  was  caused  wholly 
or  entlrdy  from  the  Jolt  or  wrench,  but  I 
would  aay  the  condition  was  there  and  was 
so  aggravated  by  this  Jolt  or  Jar  that  titie 
attack  developed  wlm  it  might  not  have 
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deT^oped  liad  lu^  at  that  time,  not  got  that 
Jar." 

F<(dlowiiig  tbla  Injury,  appellee  lost  soine- 
wliat  In  wel^t,  wtalcb  he  bad  not  slDce  re- 
gained, althoogh  most  of  the  weight  he  had 
lost  after  his  retorn  from  Arlxona  was  lost 
before  his  Injury.  Under  these  facts,  we 
cannot  say  there  was  no  question  for  a  Jury 
as  to  appellee's  suffering  and  condition  haT< 
lag  been  proximately  caused  by  the  injury 
rec^ved  while  a  passenger  oa  awellant's 
train^  and,  If  this  was  tme,  the  damages 
ncovered  are  not  excesslre. 

[S]  Appellant  asked  a  number  of  Instruc- 
tions, most  of  which  were  refused ;  but  It  ap- 
pears that  instructions  numbered  14  and  16, 
which  it  asked  were  given  and  not  set  out 
In  its  brief.  Under  these  circumstances,  in 
accordance  with  a  number  of  decisions  of 
this  court,  we  will  not  Inquire  as  to  thu  cor- 
rectness of  any  of  its  requested  instructions 
which  were  refused.  Shorter  UnlTerslty  t. 
FrankUn.  76  Ark.  671,  88  B.  W.  587,  974; 
FUes  T.  Tebbs,  101  Ark.  207. 142  8.  W.  160. 

[4.  B]  No  serious  objection  is  made  to  any 
of  the  Instmcdons  given  at  the  request  of 
the  appellee  and  which  announced  the  gen- 
eral principle  at  the  law  etmtroUliv  here,  ex- 
dvt  the  Instmctkm  on  the  measure  of  dam- 
ages, the  objection  to  which  was  that  It  sub- 
mitted to  the  Jury  tiie  question  of  pwmanent 
injury  and  future  sufCering.  We  think  the 
evidence  warranted  the  submission  of  these 
qocadwM  to  the  Juzy;  bnt,  ae  we  have  said, 
Uie  amonnt  recovered  Indicates  tiiat  noth- 
ing was  lUlowed  on  that  aoconn^  and  thetr 
sDbralsslon  wai  not  '^rejndidal  tmder  the 
facts  of  this  ease,  becatise  the  pain  and  shf- 
flBrlng  shown  to  hare  been  endured  would 
warrant  the  recovery  which  was  had.  St 
Zi^LM.&&R.Oo.T.  Hntdilnsoo.  101  Ark. 
434,  142  8.  W.  627;  Mo.  &  N.  A.  B.  Oa  v. 
Daniels,  OS  Ark  86S.  186  B.  W.  66L 

[t]  The  ranalnlng  Question  r^tes  to  the 
use  €f  a  pass  aw^Uee  at  the  time  of 
Us  injury.  That  a  eairier  cannot  defeat 
a  neovtxj  of  damagas  by  a  passenger  by 
showing  the  use  of  a  pass  at  the  time  of 
IsJuTTf  even  though  the  acceptance  of  the 
pass  was  shown  to  be  upon  Che  condition  that 
all  claims  for  damages  are  waived,  has  been 
settled  by  this  court  In  Its  dedslm  in  the 
case  of  St  L.,  I.  Si.  &  S.  B.  Go.  V.  Pltcoek,  82 
Ark.  441,  im.  &  W.  726,  118  Am.  St.  Bep. 
84,  12  Ann.  Oas.  082. 

The  Judgment  Of  the  oourt  bdow  is  af- 
ftrmed. 


BBINKLBY  v.  WALES  RIGGS  PLANTA- 
TIONS et  al. 
{Supreme  Court  of  Arkansas.   April  14,  1013.) 
JuDOMXNT  (I  143*)  —  VAOAnon  —  Uhatoxda- 

BUe  CAStTAI/TT. 

Upon  a  complaint  under  Klrbp^'s  Dig.  | 
4481,  providing  that  the  court  In  wbich-a  Judg- 
ment nas  been  rendered  may,  after  term,  va- 


cate inch  judgment  for  unavoldiUilfl  casualty  or 
miBfortune  preventing  the  party  from  aroear- 
Ing  or  defending,  it  appeared  that  plaintiff  and 
her  trustee,  to  whom  uninclosed  wild  land  had 
been  conveyed,  brought  action  in  1007  to  re- 
deem it  from  a  tax  sale  and  for  an  acconntiug 
for  timber  cat;  pending  which  the  attorney  re- 
tained by  the  trustei  and  the  trustee  himself, 
died,  and  that  plaintiff  had  no  knowledge  of  the 
attorney's  death  until  after  the  suit  was  dis- 
missed  in  September,  1010,  for  want  of  prose- 
cution, and  the  title  of  defendant  therein  quiet- 
ed, that  the  complaint  was  filed  May,  1911,  to 
set  aside  the  decree  on  the  ground  that  the 
death  of  her  trustee  and  attorney  was  an  un- 
avoidable casuall?  or  misfortune.  On  the  other 
hand,  it  appeared  that  plaintiff's  entire  conduct 
with  reference  to  the  land  had  been  indiffer- 
ent, and  that  she  had  made  no  tender  of  taxes 
in  the  original  suit  and  had  paid  no  taxes ; 
that  the  trustee  for  the  last  few  months  of  his 
life  had  been  sick  and  away  from  home;  and 
that  after  his  death  plaintiff  made  no  attempt 
to  communicate  with  the  attorney  whom  she 
knew  the  trustee  hfd  retained.  HM,  that 
there  was  uo  error  in  refusing  to  vacate  the 
orlgloal  decree. 

[Hid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  200.  270,  272-201 ;  Dec  Dig.  | 

Anmal  from  Gross  caumoery  Gonrt;  Bd- 
ward  D.  Bobertson,  duncellor. 

Action  bj  01an£  F.  BxinUey  against  the 
Wales  Biggs  Plantations  and  another.  De- 
cree for  deCndants,  and  plalntUT  appeals. 
Affirmed. 

Block  &  Elrach,  of  Paragould,  for  appel- 
lant Obas.  EI  Boblnson,  of  Wynne,  and  A. 
B.  Sbafer,  of  Memphis,  TmiL,  for  appel- 
lees. 

SMITH,  J.  Some  time  prior  to  May  16, 
1895,  Bobt  C.  Brlnkley  died  seised  and  pos- 
sessed of  the  northeast  quarter  of  section  28, 
township  0  north,  range  6  east.  Cross  county. 
Ark.  On  that  date  his  heirs  executed  a  par- 
tition deed  to  his  lands,  dividing  them 
among  themselves.  By  said  deed  the  tract 
above  mentloued  was  conveyed  to  R.  B. 
Snowden,  trustee  for  Clara  F.  Brlnkley,  who 
was  the  wife  of  James  M.  Brlnkley,  one  of 
the  heirs  of  the  said  Robert  G.  Brlnkley. 
Prior  to  this,  in  1894,  at  the  sale  of  lands 
delinquent  for  the  taxes  of  1893,  said  tract 
was  sold  to  C.  W>  Higgs,  bnt  no  tax  deed 
was  ever  executed  to  him.  Subsequently,  in 
1890,  C.  W.  Rlggs  conveyed  said  tract  of 
land  to  the  Wales  Rlggs  Plantations,  a  cor- 
poration. 

On  October  17, 1907,  Clara  F.  Brinkley  and 
B.  B.  Snowden,  as  her  trustee,  brought  an 
action  In  the  chancery  court  of  Gross  coun- 
ty against  G.  W.  Rlggs  and  Wales  Rlggs 
Plantations,  alleging  that  the  tax  sale  held 
In  1894,  at  which  the  tract  of  land  above 
described  had  been  sold  to  G.  W.  Rlggs, 
was  void  for  sundry  reasons ;  that  said  lands 
were  wild  and  uninclosed;  that  plaintiff, 
Clara  F.  Brlnkley,  at  the  date  of  said  par- 
tition deed  and  ever  since  has  been  a  mar- 
ried woman;  that  the  defendants  had  cut 
timber  from  said  lands ;  and  concluded  with 
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a  prayer  for  the  cancellatl(m.  of  the  Utle 
of  defendants;  that  the  title  of  plalntUf, 
Clara  F.  Brlnkley,  be  quieted  aa  against 
them;  and  that  a  master  be  appointed  to 
take  an  accounting  of  the  timber  cut.  The 
attorney  for  plaintUIs  In  this  action  was  T. 
E.  Hare,  by  whom  the  complaint  waa  signed 
and  who  made  attldaTlt  in  their  behalf  for 
a  warning  order.  The  answer  and  cross- 
complaint  wlilch  are  filed  are  not  set  out, 
but  at  the  September,  1910,  term  of  the  chan- 
cery court,  a  decree  was  entered  which  dis- 
missed the  complaint  for  the  want  of  prose- 
cution, and  the  court  found  that  cross-com- 
plainants had  paid  taxes  on  tlie  land  for 
seven  years  under  color  of  title  and  quieted 
the  title  of  appellee  as  against  ai^ellant 

On  May  6,  1911,  the  complaint  in  the  pres- 
ent cause  was  filed  by  Clara  F.  Brinkley,  in 
which  the  facts  above  stated  were  set  forth, 
and  in  addition  it  was  alleged  that  she  and 
her  trustee  were  nonresidents  of  the  state 
of  Arkansas;  tliat  her  said  trustee  had  em- 
ployed T.  EX  Hare,  a  practicing  attorney  of 
Cross  county,  to  file  her  original  suit;  tliat 
her  said  trustee  died  on  or  about  October 
7,  1909 ;  that  her  attorney'  died  on  December 
24,  1909;  that  she  remained  in  ignorance  of 
her  attorney's  death  until  after  the  decree 
had  been  rendered  against  her;  that  the 
death  of  her  trustee  and  attorney  was  an 
unavoidable  casualty  or  misfortune  which 
prevented  her  from  ai^>earlng  and  prosecut- 
ing her  cause  of  action.  In  this  last  com- 
plaint she  allies  the  allegations  of  her  orig- 
inal comidalnt  ■  were  true  and  offers  to 
prove  them,  and  la  addition  otFers  to  per- 
form any  condition  wtilch  the  court  may 
see  proper  to  impose  to  permit  her  to  re- 
deem from  said  tax  sale.  She  alleged  she 
was  still  a  married  woman  and  had  been 
ever  since  the  decree  was  rendered.  There 
was  a  prayer  that  the  decree  be  set  aside  and 
that  she  be  permitted  to  prosecute  said  orig- 
inal suit  and  for  all  proper  relief.  Subse< 
quently  an  amendment  to  this  complaint  was 
filed,  in  which  it  was  further  alleged  that 
no  crosa-complaint  bad  been  filed,  and  that, 
if  filed,  it  did  not  state  facts  suttlcient  to 
constitute  a  cross^mplaint  upon  which  a 
default  decree  could  be  rendered,  because 
tbere  was  no  allegation  of  the  payment  of 
taxes  by  defendants  under  color  of  title,  and 
ttaa^  as  the  idalntlfl,  Glara  F.  Brinkley, 
was  a  married  woman,  neither  payment  of 
the  taxes  nor  adverse  possession  would  be  m 
defense  to  her  right  to  recover  the  lands. 

G  W.  Riggs  entered  a  disclaimer,  but  the 
Wales  Rlggs  Plantations  answered  and  de- 
nied that  lyqpeUee  bad  been  prevented  from 
asserting  her  rights  1^  reason  of  unavoid- 
able casualty  or  misfortone ;  denied  that  she 
bad  any  Interest  in  the  land  in  oontrovnsy; 
and  spedflcally  denied  all  the  material  al- 
legations of  the  oompAalnt  and  the  amend- 
ments thereto.  It  affirmatively  alleged  that 
C.  W.  Biggs  had  purchased  the  land  at  a  tax 
sate  and  In  1809  had  conveyed  It  to  the 


Wales  BUSSB  Plantations,  thus  giving  tliat 

corporation  color  of  title  to  the  land,  which 
waa  wild  and  uninclosed,  and  had  paid  the 
taxes  under  this  coloc  of  title  contlnuoaaly 
since  and  for  more  than  seven  years  before 
the  institution  of  the  original  suit  Tlie  an- 
swer pleaded  the  seven-year  statute  of  limi- 
tations and  also  that  appellant  had  been 
guilty  of  negligence  and  laches  in  the  prose- 
cution of  her  original  suit 

Counsel  for  both  sides  devote  much  time 
and  give  evidence  of  much  research  in  the 
discussion  of  the  character  of  the  trust  un- 
der which  Snowden  acted.  Appellant  in- 
sists tliat  Snowden  was  merely  a' naked  trus- 
tee with  no  duties  to  perform,  and  that 
therefore  he  took  nothing  under  the  parti- 
tion deed,  though  named  as  trustee,  but  the 
entire  legal,  as  well  as  equitable,  title  at 
once  vested  In  appellant  Appellee  contoids 
that  the  rule  barring  cestui  que  trustent, 
when  the  trustee  is  barred,  applies  when 
the  trust  la  passive,  because  of  Its  b^g 
executed  by  the  statute  of  uses,  and  that, 
while  the  courts'  will  declare  the  trust  es- 
tate executed  when  the  same  is  passive,  yet 
so  long  as  the  courts  are  not  asked  to  de- 
clare a  trust  executed  for  such  purposes  as 
the  right  of  the  holder  of  the  1^1  title  to 
bring  suit  for  Instance,  the  trust  is  not 
deemed  to  be  executed  whether  the  trust 
is  active  or  passive.  And  appellee  insists 
that  the  trust  was  an  active  and  not  a  pas- 
sive one.  The  chanc^or  probably  made  a 
finding  adverse  to  appelant  on  this  ques- 
tion when  he  confirmed  appellee's  title  <hi 
its  cross-biU,  but  this  we  do  not  know.  How- 
ever tliat  may  be,  under  our  view  of  the 
case,  we  deem  it  unnecessary  to  decide  those 
questions  for  the  reasons  hweatter  stated; 
and  the  facts  out  of  whidi  those  questions 
arise  are  recited  to  some  extent  because 
they  bear  upon  the  question  which  controls 
the  decision  of  this  case.  There  is  no  very 
serious  conflict  in  the  evidence,  and  the  facts 
are  substantially  as  follows:  Robert  O. 
Brinkley  was  a  man  of  la^  w^lth  and  had 
extensive  holdings  in  this  state,  and,  uiwn 
the  iKirtltlon  of  his  lands,  B.  B.  Suowden 
was  named  In  the  partition  deed  as  trustee 
for  Clara  F.  Brinkley.  The  objects  of  the 
trust  and  the  powers  of  the  trustee  are 
not  recited.  From  then  on  neither  appel- 
lant nor  her  trustee  appear  to  have  givoi 
much  attention  to  these  lands,  evld^itly  re- 
gardlng  them  as  of  hot  little  value,  as  they 
were  the  source  of  no  income.  Appellant 
paid  no  taxes  on  these  lands  and  had  no 
knowledge  as  to  whether  the  taxes  were  be- 
ing paid  or  not,  and  as  a  matter  ct  fact, 
since  1804,  neither  she  mr  ber  trustee  bad 
paid  any  taxes.  Ai^dlant  owned  scnue  lu- 
oome-prodndng  property  In  Uempbls  which 
was  controlled  by  her  said  tmstee,  and  at 
regular  intervals  he  randered  ber  statunenta 
of  his  accounts,  i^vdlant  teattfled  that  lihe 
knew  Snowden  bad  onployed  Hare  to  sue 
fbr  tbese  lands  and  ttiat  abe  expected  them 
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to  attend  to  the  Utisatlon,  and  that  one  or 
the  other  of  them  would  give  her  any  notl- 
flcatlon  she  should  have  of  the  progress  of 
the  Utigatlon.  But  she  also  testlfled  that 
Snowden  had  been  an  Invalid  tor  a  year  be- 
fore his  death,  and,  during  the  last  six  or 
eight  months  of  hla  life,  spent  hla  time  away 
from  home  In  search  of  health.  Yet,  not- 
withstanding her  knowledge  of  these  facts, 
she  made  no  attempt  to  communicate  In  any 
way  with  Hare,  who,  she  knew,  had  charge 
of  her  litigation  and  was  unaware  of  his 
death  until  a  short  time  before  filing  this 
last  complaint  Tet  in  her  original  com- 
plaint she  alleged  "that  her  trustee,  B.  B. 
Snowden,  has  failed  to  look  after  her  in- 
terests as  be  should,  and  suffered  her  lights 
to  become  Jeopardized  somewhat,  and  caused 
mnch  of  said  property  to  become  a  loss  to 
plalnUtr." 

Under  the  facta  stated,  Is  appellant  en- 
titled, under  section  4431  of  Klrby's  Digest, 
to  bave  the  decree  against  hec  set  aside? 
This  is  Uie  section  noder  wblch  this  snit  was 
brooiM  and  Its  protons  are  as  follows: 

"Sec  448L  The  court  In  whl<di  a  Judg- 
ment or  final  ordw  has  bemi  rendered  or 
made  shaU  have  power,  mtber  ttie  expiration 
of  Hie  term,  to  raeate  or  modify  such  judg- 
ment or  order: 

"First  By  panting  a  new  trial  for  the 
cau^  and  in  the  mannor  prescribed  in  sec- 
tion 6220. 

"Second.  By  a  new  trial  granted  In  pro- 
ceedings against  defendants  oonstmctlTely 
spmnioosd. 

■^nilrd.  For  mlsprlaton  of  the  deA. 

"Fonrtb.  For  fraud  ivacticed  by  tbs  sno* 
oessfnl  party  In  obtaining  the  Judgment  or 
order. 

"Fifth.  For  erroneous  ph)ceedlng8  against 
an  infant,  married  woman  or  person  of  un- 
soond  mind,  where  the  condition  of  such 
defendant  does  not  appear  in  the  record, 
nor  the  error  in  the  proceedings. 

"Sixth.  For  the  death  of  one  of  the  par^ 
ties  l>efore  the  Judgment  In  the  action. 

"Seventh.  For  unavoidable  casualty  or  mis- 
fortune preventing  the  party  fnnn  appearing 
or  defending 

"Eighth.  For  errors  in  a  Judgment,  shown 
by  an  Infant  to  twelve  months  after  arriving 
at  full  age,  as  prescribed  In  section  ^48." 

The  fifth  subdivision  of  this  section  avails 
appellant  nothing,  even  though  the  proceed- 
ing against  her  was  erroneous,  for  the  rea- 
son that  her  condition  as  a  married  woman 
an>ear8  from  the  record.  But  appellant 
does  earnestly  insist  that  tiie  facts  stated 
bring  her  within  the  provisions  of  the  sev- 
enth subdivision.  But  we  do  not  think  so. 
Her  entire  conduct,  with  reference  to  the 
land.  Is  that  of  indifference  both  before  and 
after  the  Institution  of  the  suit,  and,  when 
she  filed  ber  or^nal  suit,  she  made  no  ten- 
der  or  offer  to  pay  any  of  the  taxes  for 


which  the  land  had  sold  or  those  subsetjuent- 
ly  paid  by  appellee. 

With  the  knowledge  of  the  Infirmity  and 
inactivity  of  ber  trustee,  and  finally  of  his 
death  on  October  7,  1909,  she  made  no  ar- 
rangements for  prosecuting  the  litigation, 
but  allowed  her  complaint  to  be  dismissed 
for  want  of  prosecution  and  a  decree  to  be 
rendered  by  default  on  the  cross-complaint 
at  the  September,  1910,  term  of  the  court, 
and  then  waited  until  the  second  term  of 
the  court  thereafter  to  ask  the  vacation  of 
these  proceedings. 

We  are  of  opinion  that  the  chancellor  did 
not  err  in  refusing  to  vacate  the  original  de- 
cree "for  unavoidable  casualty  or  misfor- 
tune, preventing  the  party  from  appearing 
or  defending,"  and  the  decree  appealed  fntm 
is  accordln^^  affirmed. 


OOX  WHOLESALE  GROCERY  00.  v.  NA- 
TIONAL BANK  OF  PITTSBURG,  KAN. 
(Snpreme  Court  of  Arkansas.    April  14,  1913.) 

L  Gabbzbbs  (I  59*)— Dbaet  with  Bitx  or 
li&niiTo  Attached— Pdbchass  for  Vauje. 
Where  a  draft  with  a  bill  of  lading  attach- 
ed, covering  a  shipment  of  grain,  was  indorsed 
for  deposit  and  credit  by  the  shipper  and  de- 
posited with  intervener  bank,  and  the  amount 
credited  to  the  shipper's  account,  the  bank  be- 
came a  puiehaaer  of  the  draft  for  'ndue  and  the 
owner  of  the  grain  as  against  the  shipper's  at- 
taching creditors,  in  the  absence  of  evidence 
that  the  bank  took  the  draft  for  collection  only. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  170-190;  Dec.  Dig.  {  59.*] 

2.  EviDsncB  (I  285*)  — ADHisaxons— TBA.HS- 

RRBOB  or  DEAFIS. 

Where  a  bank  accepted  a  draft  with  bllt  of 
lading  attached  and  credited  the  amount  there- 
of to  the  drawer's  account,  statements  or  ac- 
knowledgments made  by  the  drawer  thereafter, 
indicating  that  the  bank  took  the  draft  for  col- 
lection only,  were  Ineompetent  as  against  It 

[Ed.  Note.— For  other  cases,  see  Brldenoe, 
Cent  Dig.  8i  873-875 ;  Dec.  Dig.  I  235  :*  Bills 
and  Notes.  Cent  Dig.  U  1789-1790%.] 

Appeal  from  Clrcnlt  Courts  Polk  County; 
Jeff  T.  GowUng,  Judge. 

Action  by  tbe  Cox  Wholesale  Grocery  Com- 
pany against  the  Pittdnu|r  Hlerator  Compa- 
ny and  others,  in  irtUcb  the  Naticmal  Bank 
of  Pittsburg;  Kan.,  Interraied.  From  a 
Judgm«it  in  fSvor  of  Intorraier,  plaintiff 
appeals.  Affirmed. 

Wright  Prlckett  and  3.  I.  Alley,  both  of 
Mena,  for  appellant.  W.  M.  Pipkin,  of  Mens, 
and  John  L.  Klrkpatrick,  of  Pittsbui^,  Kan., 
fxa  appSUea 

McCULLOCH,  a  J.  Appellant,  a  corpora- 
tion doing  business  at  Mena,  Ark.,  Instituted 
this  action  In  the  circuit  court  of  Polk  coun- 
ty against  the  Pittsburg  Elevator  Company, 
a  corporation  of  Pittsburg,  Kan.,  and  A.  L. 
Scott,  a  resident  of  that  place,  to  recover 
damages  all^^  to  have  been  sustained  by 
reason  of  tbe  damaged  condition  ot  a  car 
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load  of  grain  purchased  by  app^nt  from 
said  defendants.  At  tbe  commencement  of 
the  action  a  writ  of  garnishment  was  sued 
out  and  served  upon  the  Farmers'  9t  Mer- 
chants' Banfe  of  Uena,  Ark^  to  Impound  a 
sum  of  money  In  that  bank  all^^  to  be  the 
property  of  said  defendants.  Appellee,  the 
National  Bank  of  Pittsburg,  Kan.,  Interr^- 
ed,  claiming  the  fund  as  its  property.  The 
Farmers'  &  Merchants'  Bank  answered  as 
garnishee,  alleging  that  it  had  on  hand  the 
sum  of  ?393.60,  paid  by  the  Golf  Wholesale 
Urocery  Company  of  Mena,  Ark.,  on  a  draft 
drawn  by  defendant  A.  L.  Scott,  and  the  gar- 
nishee offered  to  pay  said  money  Into  court 
or  subject  to  the  order  of  the  court  Judg- 
ment by  default  was  rendered  in  appellant's 
favor  against  the  defendants  for  the  amount 
of  damages  claimed,  and,  on  trial  of  the 
Issue  between  the  intervener  and  appellant, 
the  court  gave  a  peremptory  Instruction  In 
favor  of  the  former.  From  the  Judgment  in 
favor  of  the  intervener,  an  appeal  has  been 
prosecuted. 

[1]  Defendant  A.  L.  Scott,  who  was  pres- 
ident of  his  codefendant.  the  Pittsburg  Ele- 
vator Company,  drew  a  draft  ft>r  the  sum  of 
9393.60,  with  bill  of  lading  attached,  cover- 
ing the  shipment  of  grain  on  the  Qoff  Whole- 
sale Grocery  Company  and  Indorsed  said 
draft  for  deposit  and  credit  to  the  interven- 
er, the  National  Bank  of  Pittsburg.  There 
were  other  drafts  drawn  by  Scott,  indorsed 
by  him,  and  deposited  with  the  intervener  at 
the  same  time ;  all  of  them  being  credited  to 
the  checking  account  of  the  Pittsburg  Ele- 
vator Company.  Intervener  forwarded  this 
draft,  with  others,  to  the  Southwest  National 
Bank  of  Kansas  City,  vrlth  customary  in- 
dorsement, and  that  bank  in  turn  forwarded 
the  draft  for  collection  to  the  Farmers'  & 
Merchants'  Bank  of  Mena,  where  the  same 
was  paid  by  the  6<^  Wholesale  Grocery 
Company.  The  garnishment  was  served  on 
the  Farmers'  A  Mendunta*  Bank  while  the 
money  waa  in  Its  hands  and  before  remit- 
tance thereof  could  be  made  to  the  bank 
which  amt  tiie  draft  for  collection. 

The  fkcts  above  stated  are  undisputed,  and 
the  court  gave  a  i>wmptory  instruction  to 
the  Jury  to  retom  a  verdict  in  favor  of  the 
interventf.  We  are  of  the  opinion  that  the 
Instruction  was  correct,  for,  under  that  state 
of  facts,  the  intervener  was  the  owner  of  the 
draft  and  the  funds  paid  theieon.  "When 
a  check  Is  taiea  to  a  bank,"  said  the  court 


In  Burton  v.  United  States,  196  XT.  S.  283, 
26  Sup.  Ct  21S,  49  L.  Ed.  482,  "and  the  bank 
receives  It  and  places  the  amount  to  the 
credit  of  a  customs,  the  relation  of  credi- 
tor and  debtor  between  them  subsista,  and  it 
is  not  that  of  principal  and  agmt"  We  ap- 
proved this  doctrine  In  the  recent  ca»  ot 
Sonthem  Sand  A  Material  Conqumy  t.  Peo- 
ples* Savings  Bank  &  Trust  Company,  101 
Ark.  266, 142  &  W.  17a  Other  cases  on  the 
subject  are  referred  to  in  the  dedaion  ot 
the  Supreme  Oomt  of  the  United  States^ 

In  Taft  T.  Bank,  172  Mass.  363,  52  N.  E. 
S87,  the  court  said:  "So  when,  without 
more,  a  bank  receives  upon  deposit  a  check 
Indorsed  without  restriction,  and  gives  cred- 
it for  It  to  the  d^iweltor  as  cash  in  a  draw- 
ing account,  the  form  of  the  transactimi  la 
conslBtent  with  and  Indicates  a  sale.  In 
which,  as  with  money  so  deposited,  the 
check  becomes  the  absolute  property  of  the 
banker."  Sncb  Is  the  state  of  the  case  now 
before  as,  and  tbere  ia  nothing  In  the  record 
to  contradict  the  fact  that  the  bank  became 
the  owner  of  the  check,  and  the  only  liability 
of  the  drawer  was  upon  his  indorsement  In 
case  the  check  was  not  paid.  Of  course  It 
would  have  been  competent  to  prove  that, 
notwithstanding  the  indorsemoit,  the  check 
was  d^Tered  mer^  tm  ooUectlon;  but 
there  la  no  proof  to  ttiat  dtect  In  this 
record. 

It  la  urged  that  a  cotain  letter  written 
by  the  cashier  of  the  National  Bank  of  Pitta- 
burg  Immediately  after  the  garnishment  was 
some  evldaice  tending  to  show  an  acknowl- 
edgment that  the  money  was  the  property 
of  the  draww  of  the  draft  and  not  of  the 
bank.  It  ia  unnecessary  to  incumber  tills 
opinion  with  a  copy  of  the  letter,  for  we 
have  carefully  considered  its  language  and 
find  nothing  In  the  subtest  degree  tending 
to  ahow  an  acknowledgmuit  that  the  money 
belonged  to  the  drawer  of  the  draft 

[2]  It  Is  also  InslBted  that  the  court  erred 
in  excluding  a  letter  written  by  Soott,  draw- 
er of  the  draft,  to  the  bank  at  Mena  tending 
to  show  that  he  (Scott)  owned  the  draft 
Any  statement  ox  acknowledgment  made  by 
Scott  after  be  bad  drawn  Uie  draft  and  In- 
dorsed it  to  the  bank  would  not  be  compe* 
tent  against  the  latter.. 

Our  conclusion  is  that  the  court  was  cor- 
rect in  giving  the  peremptory  Inatmctton, 
and  the  Judgment  la  thmreeore  afflrmed. 
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FARHm  T.  MAYOR  AND  OITT  COUNCIL 

OF  NA8HVILLB. 
{Sapreme  Ctourt  of  TenncMee.  April  24,  1918.) 
L  Wat>b8  ahd  Watsb  CouBSEa  (I  201*>— 
PnBUO  Watwm  Supply— Dutt  o»  Watbe 

OOKPAITT. 

A  water  company,  harinc  the  power  or 
eminent  domain,  miut,  aa  an  unplled  oinditlon 
of  Its  tranchlce,  lappbr  water  to  all  applicants 
therefor  who  tender  the  naoal  rates. 
_nSd.  NotBb— Fttr  other  euee,  see  Waters  and 
Water  Cousei,  OanL  Dig.  i  276;  Dee.  Dig.  { 

2.  WAISBfl  AlfD  WaTKB  GODB8BB  ^  20^)— 

Wateb  Goupaitixb— Reqitiations. 

While  a  water  company  must  eapplj  water 
to  all  of  the  inbabitanto  (rf  the  dty  alike,  ex- 
cept for  good  caoee.  it  nay  aOa^t  reawnable 
re«ulationi  for  conducting  its  basinen,  which 
ar^  binding  upon  its  patrons. 

W'Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Coanee,  Cent.  Dig.  1  276;  Dec.  Dig.  i 
202.*] 

3.  IfimiCIPAL  COBFOBATIONS  (|  111*)— OBDI- 

KAHCM— Validity. 

A  mnnicipal  corporation  may  only  enact 
such  ordinances  as  do  not  conflict  with  the  gen- 
eral laws  of  the  state,  and  are  reasonable  and 
adapted  to  the  corporate  porpoBes. 

[Ed.  Notew-Jte  other  eases,  bbb  Municipal 
Co^j^tions,  Gent  I^.  H  245-^;  Dee.  Dig. 

4.  Watebb  and  Wateb  Coubbes  (|  203*)— 
Public  Watbb  Supply— Requlations  oj 
Wateb  Company- Payiceut  or  Bates. 

An  ordinance  enacted  by  a  city,  anthorised 
to  furnish  water  to  its  inhabitants,  requiring 
all  assessments  for  unmetered  water  consumers 
to  be  assessed  against  the  owners  of  the  prop- 
erty, instead  of  the  consomen,  ii  nnjns^  un- 
reasonable, and  an  arbitrary  dtotbietion  be- 
tween the  inhabitants,  so  as  to  be  void :  anoth- 
er by-law,  which  required  all  unmetered  assess- 
ments to  be  paid  In  adrance,  furnishing  all  nec- 
essary protection  to  the  dty. 

WBd.  Note.— For  other  case^  see  Waters  and 
ater  Course^  Gent  Dig.  |i  289,  280-299; 
Dec.  Dig.  I  20&*J 

5.  Landlobd  and  I^ant  (|  124*)— Duties 
or  TjANDLOBD— FUBNISHINO  Watisb. 

At  common  law  a  landlord  is  under  no  ob- 
ligation to  fnmlBh  water  to  hie  tenant ;  nor  is 
a  tenant  bound  to  pay  water  rent.  In  ab- 
sence of  agreement 

[Ed.  Note.— For  otber  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  S|  437-440;  Dec  Dig.  i 
124.*] 

Certtorari  to  Court  of  Civil  Appeals. 

Salt  by  J.  W.  Farmer  against  the  Mayor 
and  at7  Council  of  NasliTllle.  A  decree  of 
the  Oourt  of  GyU  Appeals  reversed  a  decree 
for  complainant  and  remanded  tlia  case,  and 
complainant  brings  certiorari.  Decree  of 
Court  of  Civil  Appeals  reversed,  and  decree 
of  ^lancellor  affirmed,  and  case  rnuanded 
for  farther  proceedings. 

John  R.  Anst  of  NaahviUe.  for  idaintiir. 
A.  ii.  Bwing,  City  Atty.,  and  Frank  Garard. 
Asst  City  Atty.f  for  defendant 

LANSDEN,  J.  This  bill  was  filed  by 
Farmer,  as  a  resident  dtlzen  of  Naahvilieu 
Tfnn..  to  compel  the  defendant  to  famish 
water  for  domestic  porposes  to  the  {wendses 


occapled  by  him.  Tbn  (diancellor  decreed  the 
relief  prayed  for,  and  apon  appeal  the  Court 
of  Civil  Appeals  reversed  and  remanded  the 
case  for  further  evidence  apon  certain  is- 
sues not  covered  by  the  pleadings  and  not 
included  In  the  agreement  of  &ets  made  by 
counseL  The  case  Is  before  us  upon  the  pe- 
tition at  Fanner  for  writ  of  certiorari  to 
the  decree  of  the  Court  of  Civil  Appeals. 

The  record  discloses  that  one  Mrs.  Young 
is  the  ovnier  of  a  house  and  lot  on  Fifth 
street  in  Nashville,  and  that  prior  to  Feb- 
ruary 14. 1011,  these  premises  were  occupied 
by  a  Mrs.  Vaughn.  Mrs.  Vaughn  did  not 
pay  a  water  tax  of  ^  assessed  by  the  de- 
fendant against  Mrs.  Toung  aa  the  owner  of 
the  property.  Notice  of  the  delinquent  tax 
was  given  to  Mrs.  .Zoung,  and  not  to  Mrs. 
Vaughn,  and  Mrs.  Zonng  did  not  pay.  It  is 
not  shown  whether  Mrs.  Zoung  received  the 
notice  and  neglected  to  pay.  or  wheOiw  ahe 
denies  her  liablli^  tot  the  tax. 

The  comi^ainant  took  possession  of  the 
premises  on  February  IB,  1911,  and  at  tlmt 
time  the  water  was  connected  with  and  run- 
ning through  the  hydrant  servtng  the  house 
rented  by  him  from  Mrs.  Toung,  and  he  lud 
no  knowledge  of  the  deliuQUent  water  tax  at 
the  time  he  made  the  contract  of  rental. 
On  February  ISth  be  tendered  to  the  a 
proper  amount  in  cash  under  its  rules  and 
regulations  to  secure  unmetered  water  serv- 
ices for  a  period  of  six  months.  This  toid- 
er  was  declined  by  the  dt7,  and  (he  water 
connection  was  cut  off.  It  appears  that  in 
the  regular  course  of  business  the  proper 
d^  authorities  became  aware  of  the  de- 
linquency in  the  payment  of  the  unmetered 
water  tax  for  these  premises  on  February 
14th,  and  ordered  the  connection  cut  off, 
which  was  done  on  the  16th. 

The  defendant  has  power  under  its  char- 
ter to  construct  and  maintain  waterworks 
and  to  furnish  water  to  the  inhabitants  of 
the  dty  of  Nashville.  It  has  constructed  the 
waterworks  plant  and  has  undertaken  the 
duty  of  supplying  water  to  all  the  Inhabit- 
ants of  the  dty  for  a  price  fixed  by  ordi- 
nance. The  defendant  built  its  water  pipes 
into  the  property  rented  by  the  complain- 
ant and  has  undertaken  to  supply  water  to 
the  tenants  and  inhabitants  of  said  house. 
The  complainant  is  not  now,  and  was  not 
at  the  time  the  water  connection  was  cut 
off,  indebted  to  the  dty  for  water  furnished 
him  or  his  family  at  any  time  or.  place  or  on 
any  other  account  There  Is  no  well,  or 
spring,  or  dstem.  or  other  source  of  water 
supply  upon  or  appurtenant  to  the  premises 
occulted  by  the  complainant  and  his  family. 

The  defendant  made  the  assessment  of  the 
water  tax  la  controversy  against  the  owner, 
Mrs.  Young,  the  nonpayment  of  whidi  was 
the  occasion  of  the  disconnection  of  the  wa- 
ter services  about  whidi  this  suit  was 
brought  The  premises  involved  are  unme- 
tered, and  were  during  the  entire  period  for 


•Tor  oUtsr  eases  see  same  toplo  and  sscUon  NUHBBR  la  Deo.  Dig.  ft  Am.  Dig.  Kay-Mo.  Series  ft  Rsp'r  IndsxiS 
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whldb  the  .ddlnquency  axo^e,  and  at  the 
time  the  complaiqant  toodered  tlw  requisite 
sum  for  water  Bervlces. 

The  defendant's  charter  provUtea  "that  the 
board  of  pnbllc  worlw  shall  have  exdaaive 
power  to  organize  and  control  the  water- 
works and  Its  ai^mrtenanoes,  end  that  it 
has  power  to  construct  and  maintain  water- 
works for  the  purpose  <tf  supplying  water  to 
the  inhabitants  of  the  dty  of  NashvUle." 

Section  Iffl.ot  Smith  ft  McAUster's  Digest 
proTldea:  "Her^nafter  all  assessments  for 
uometered  water  consumers  shall  be  assessed 
against  the  owuen  of  the  property  In  place 
of  against  the  consumers.  *   *   * " 

Section  207  also  provides:  "Whenever 
any  person,  firm  or  corporation  becomes  In- 
debted  to  the  dty  for  water  and  falls,  on 
demand  of  the  city's  authorities  to  discharge 
said  indebtedness  as  provided  in  section  160, 
It  sball  not  be  lawful  to  furnish  water  to 
said  firm,  person  or  corporation  at  the  place 
where  said  Indebtedness  was  contracted,  or 
any  other  place  within  or  without  the  dty 
until  eald  indebtedness  la  discharged." 

It  Is  Insisted  for  the  dty  that,  under  its 
ordinances  regnlatlng  the  water  service,  the 
defendant  has  no  account  with  the  occupant 
of  the  premises,  but  assesses  the  water  serv- 
ices against  the  owner,  and  hence  It  was  en- 
tirely within  its  rights  when  It  declined  to 
accept  from  the  complainant  advance  pay- 
ment for  water  service  until  the  "owner  or 
some  one  for  her"  had  paid  the  back  assess- 
ments, which  had  become  delinquent  before 
tbe  occupancy  of  the  premises  by  the  com- 
plainant It  Is  claimed  that  section  151  of 
Smith  &  McAllster's  Digest,  supra,  Is  rea- 
sonable, fair,  and  Juat,  and  not  arbitrary  or 
discriminatory  and  therefore  the  complain- 
ant has  no  legal  right  of  action  to  comi)el 
the  furnishing  of  water  to  him  and  bis 
family. 

Both  the  chancellor  and  the  Court  of  Civil 
Appeals  have  settled  this  controversy  against 
the  contention  of  the  dty;  but  the  latter 
court  by  a  majority  opinion  remanded  the 
case  to  ascertain  certain  facts  not  covered 
by  stipulation  of  counsel,  and  which  clearly 
pertain  to  issues  not  raised  by  the  pleadings. 

[I]  It  was  settled  by  this  court  In  the  case 
of  Crumley  v,  Wstauga  Water  Co.,  99  Tenn. 
420,  41  S.  W.  1068,  that  a  water  company, 
having  power  under  Its  charter  to  condemn 
private  property  for  its  necessary  purposes, 
and  obligated  by  the  law  of  its  creation  to 
afford  to  the  city  of  its  location  and  the  In- 
habitants thereof  a  plentiful  supply  of  wa- 
ter, Is  a  quasi  public  corporation,  that  en- 
joys and  must  exercise  Its  opportunities  for 
gain  subject  to  its  obligation  to  the  public 
to  supply  water  to  all  who  ai^Iy  therefor 
and  tender  the  usual  rates,  and  that  this 
obligation  is  an  Implied  condition  of  the 
grant  of  its  franchises. 

[Z]  It  was  also  settled  In  Wfitauga  Water 
Co.  T.  Wolfe,  99  Tenn.  429,  41  S.  W.  1060, 
83  Am.  St  B^.  S41,  that  such  a  water  com- 


pany is  chai^^  with  the  public  dn^  of  for- 
nlshlng  water  to  all  of  tbe  inhabitants  of 
the  dty  of  Its  location  alike,  without  dis- 
crimination, and  without  denial,  except  for 
good  and  euffldent  cause,  but  that  such  a 
company  may  adopt  reasonable  mlea  for  the 
conduct  of  its  business,  and  the  operation  of 
Its  plant,  and  sncb  rules,  bo  tar  as  they  af- 
fect Its  patrons,  are  binding  on  them,  and 
may  be  enforced,  even  to  the  extent  of  deny- 
ing water  to  those  who  r^ose  to  comply  with 
them. 

The  d^endant  Is  not  e«>eclaUy  authorised 
by  the  Legislature  to  enact  section  151  ot 
Smith  ft  McAllster's  Digest,  Interposed  as 
a  defense  to  this  sulti  and  hencd  Its  validity 
must  be  determined  by  the  test  of  reasona- 
bleness. 

[S]  The  distinction  betweoi  die  general 
power  of  a  legislative  body  to  make  lawa 
and  the  spedal  power  of  a  municipal  cor- 
poration to  enact  by-laws  is  recognised  by 
onr  authorities.  In  respect  ot  the  lattn,  ttie 
corporate  council  is  restrained  to  such  oiat- 
ters  as  are  not  at  variance  with  the  general 
laws  of  the  stat^  are  reasonable,  and  adapt- 
ed to,  or  iwoper  tor,  tbe  purposes  of  the  cor- 
poration. In  Long  T.  Taxing  District  T  Zjea, 
137.  40  Am.  Rep.  55,  the  court  said : 

"Whenever  a  by-law  seeks  to  alter  a  well- 
settled  prindple  of  tbe  common  law,  or  to 
establish  a  rule  interfering  with  the  rights 
of  an  Individual  or  the  public,  the  power  to 
do  so  must  come  from  plain  and  direct  leg- 
islative enactment  No  implied  power  to 
pass  by-laws,  and  no  express  general  grant 
of  the  power,  can  authorize  a  by-law  which 
conflicts  either  with  the  national  or  state 
Constitution,  or  with  the  statutes  of  tbe 
state,  or  with  the  general  prlndples  of  the 
common  law  adopted  or  In  force  In  the  state. 
Ordinances  must  be  consistent  with  public  I^- 
Islative  policy,  may  regulate,  not  restrain, 
trade,  and  must  not  contravene  common 
right  These  are  general  prlndples,  univer- 
sally recognized,  and  to  some  extent  Illus- 
trated by  onr  own  cases.  Smith  v.  Mayor, 
S  Head,  245;  Maxwell  v.  Jonesboro.  11 
Helsk.  257;  Trlgally  v.  Mayor,  6  Cold.  382; 
Hodges  V.  Mayor,  2  Humph.  61;  Raleigh  v. 
Dougherty.  8  Humph.  11.  [39  Am.  Dec  149]; 
Mayor  v.  WInfleld,  8  Humph.  707;  Robinson 
V.  Mayor,  1  Humph.  166  [34  Am.  Dec.  625]." 

And  in  speaking  of  a  by-law  of  this  defend- 
ant with  respect  to  the  relation  of  its  water 
service  to  Its  inhabitants,  this  court  has  said: 

"It  may  be  said  generally  that  ordinances 
must  be  consonant  with  the  Constitution  and 
statutes  of  the  United  States  and  of  the 
state,  and  with  tbe  general  principles  of  the 
common  law.  They  mnst  be  authorized  by 
the  charter  of  the  corporation  or  general 
laws  applying  thereto,  and  consistent  with 
the  objects  and  purposes  of  Its  creation. 
They  must  be  general,  and  applicable  alike 
to  all  persons  and  property  affected  by  them, 
and  certain  In  thdr  application  and  opera- 
tion, and  thdr  execution  not  left  to  the  ca- 
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inloe  of  tluMe  whose  duty  It  Is  to  enforoe 
them.  Tbmy  most  be  Jmt  And  tHey  should 
be  adapted  to  the  localltj  and  alblrB  which 
it  la  Intended  tber  shall  control  and  affect 
Th^  most  not  be  harsh  and  oinvea8lT& 
They  must  not  discriminate  in  faTor  of  or 
against  any  class  of  persons  or  property, 
but  mnat  be  senraal  In  their  nature,  and 
Impartial  In  their  toleration  and  effect" 
Jones  T.  Nashville^  109  Tenn.  658,  72  S.  W. 
985. 

In  Jones  t.  NashTiUe,  snpra,  It  was  held 
that  tt  by-law  in  substance  the  same,  if  not 
Identical  In  terms,  as  section  207  of  Smith 
ft  McAllster*s  Digest,  supra,  was  reasonable 
and  valid.  It  will  be  observed  that  tbls 
by-law  provided  that  water  should  be  turned 
off  after  a  particular  period  of  delinquency 
had  expired  and  the  delinquent  had  been 
notified  to  pay  and  bad  failed,  and  then  It 
should  be  unlawful  for  any  officer  or  employ^ 
of  the  city  to  torn  it  on  again  until  the  en- 
tire tax  due  the  city  had  been  paid,  and  also, 
in  Bubstance,  that  whenever  any  water  user 
becomea  Indebted  to  the  city  for  water,  and 
fails  on  proper  demand  to  discharge  the  in- 
debtedness, it  should  not  be  lawful  to  furnish 
water  to  such  delinquent  user,  either  at  the 
place  where  the  Indebtedness  was  contracted, 
or  any  other  place  within  or  without  the 
dty,  nntll  the  indebtedness  was  paid.  Such 
a  by-law,  it  is  manifest.  Is  nothing  more  than 
a  means  adopted  by  the  city  to  enforce  the 
payment  of  charges  for  water  used  by  the 
person  who  has  received  the  benefit  of  the 
use.  This  is  all  the  case  decided,  and  It 
need  not  be  discussed  further. 

[4]  The  question  here,  however,  Is  whether 
the  dty,  under  its  charter  obligation  to  fur- 
nish water  to  all  of  Its  inhabitants,  can  deal 
alone  with  the  owners  of  property,  so  as  to 
require  Inhabitants  who  are  not  owners,  but 
who  occupy  property  belonging  to  a  delin- 
quent owner,  to  pay  the  delinquent  charges 
of  the  landlord  as  a  condition  precedent 
to  bis  receiving  water  services.  We  are  of 
opinion  that  such  a  by-law  is  unjust  unrea- 
sonable, and  unauthorised  by  the  defendant's 
charter,  and  is  therefwe  void. 

[f]  At  the  common  law  there  Is  no  duty 
or  obligation  upon  the  part  of  the  landlord 
to  fnniish  water  to  his  tenant;  and  converse- 
ly there  Is  no  comnum-law  obligation  on 
the  tenant  to  pay  the  debt  claimed,  in  the 
absence  of  an  agreement  to  do  so.  The  ordi- 
nance in  question,  if  valid,  would  enlarge 
the  otdlgatlon  of  the  landlord  to  the  tenant 
to  the  extent  of  requiring  the  landlord  to 
furnish  tlie  water  and  pay  the  water  assess- 
ments. In  order  ttut  the  premises  might  be 
occupied;  and  it  would  likewise  require  the 
tomnt  to  pay  tfoch  a  debt  of  the  landlord, 
thereby  denying  to  him  the  right  of  water 
service  In  hia  capacity  of  an  inhabitant  of 
the  dty.  This  la  a  plain  violation  of  the  de- 
fendant's Charter  obligation  to  furnish  wa- 
ter to  Its  inhabitants. 


It  is  also  void  because  it  Is  an  arbitrary 
dlscriuilnatton.  between  the  InhaUtanta  of 
the  city.  If  the  defendant  can  Ihnlt  its  wa- 
ter duugea  and  water  aoconnts  to  the  own- 
ers of  vrogerty,  and  refuse  to  run  accounts 
or  famish  water  to  tenants,  it  naturally  and 
Inevitebly  follows  that  defendant  has  dis- 
criminated between  Inbabitante  of  tlie  dly 
who  own  property  and  those  wtio  do  not 
So  far  aa  the  use  of  water  for  domestte  pur- 
poses la  concerned,  such  a  discrimination 
is  arbitrary,  capridous,.and  unjust  No  rea- 
son has  been  suggested,  and  none  can  be 
conceived,  why  a  tenant  family  occupying 
premises  which  have  no  other  source  of  water 
supply  does  not  need,  and  should  not  receive, 
the  defendant's  water  service  upon  the  same 
terms  and  conditions  as  inbabitante  who  own 
property.  It  will  be  observed  that  the  by- 
law in  question  does  not  limit  the  assessment 
to  owners  of  property,  who  also  own  and  oc- 
cupy the  premises,  but  It  Includes  even  a 
smaller  class^that  is,  owners,  whether  they 
occupy  the  premises  or  not  It  Is  true  that 
In  this  reflect  the  by-law  Is  limited  to  un- 
metered  water  customers;  but  we  think  this 
could  make  no  difference,  because  such  a 
dlscrimluation  would  be  unlawful,  whether 
the  premises  be  metered  or  unmetered. 

Another  by-law  of  the  dty  requires  that 
all  unmetered  assessments  should  be  paid 
in  advance.  This  rule  la  ample  to  protect 
the  city  against  any  loss  on  account  of  delin- 
quent users,  if  It  is  enforced.  Hence  the  by- 
law is  unreasonable,  because  unnecessary. 

The  concluslona  Just  stated  are  a  logical 
sequence  from  the  cases  of  Crumley  v.  Water 
Co.,  Wolfe  V.  Water  Co.,  and  Jones  v.  Nash- 
ville, supra.  But  the  exact  point  was  dedd- 
ed  by  the  Supreme  Court  of  Montana  in 
State  V.  Butte  City  Water  Co..  18  Mont  199, 
44  Pac.  966,  32  L.  R.  A.  697,  S6  Am.  St  Rep. 
574.  The  ordinance  Involved  In  the  latter 
case,  and  which  was  held  to  be  Invalid,  was 
as  follows: 

"The  water  company  contracts  with  own> 
ers  of  proper^,  or  their  authorised  agente 
only,  and  the  property  is  invariably  hdd 
tor  water  rent  When  water  Is  turned  off 
for  any  cause.  It  will  not  be  turned  agato 
until  all  back  rent  due  on  that  bulldlog  is 
paid  in  fuU.  Money  paid  by  tenante  will 
be  credited  to  the  owner,  but  in  so  doing  the 
company  does  not  in  any  way  release  the 
owner  from  liability  under  this  rule." 

The  court  held  that  such  a  rule  was  In 
violation  of  the  company's  charter  obligation 
to  supply  the  Inhabitante  of  the  dty  with 
water.  See,  also.  Turner  v.  Revere  Water 
Co.,  171  Mass.  329,  60  N.  E.  634,  40  I*.  R.  A 
667.  68  Am.  St  Rep.  432;  Merrimack  Bank 
V.  City  of  Lowell,  162  Mass.  566,  26  N.  E. 
97,  10  L.  R.  A.  122;  City  of  Covington  v. 
Ratterman,  128  Ky.  336,  108  S.  W.  297,  32 
Ky.  Law.  Rep.  1225,  17  L.  R.  A.  (N.  S.)  923; 
Line  V.  Bredes,  43  Wash.  540,  86  Pac.  868, 
6  U  R.  A.  (N.  8.)  707,  U7  Am  St  Rep.  1068, 
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11  Ann.  Cai.  288;  Gldeago  t.  Insnnnce  Co^ 
218I1L40,75N.  B.808,1L.R.A.(N.  80 
770;  Burke  v.  Water  V&Uey  Co.,  87  JHbs. 
782,  40  Soath.  820,  112  Am.  Bt  Bep.  468. 

We  boU  botti  itpon  rwson  and  antlunltT 
Quit  tlie  by-law  Interposed  aa  a  defense  to 
the  reftiaal  of  flie  defendant  to  famUi  tbe 
complainant  water  for  domestic  jrarpoeeB  la 
unreasonably  nnjnst,  arbitrary,  and  void. 
From  wbldi  It  resnlta  that  tbe  decree  <tf  ttie 
Oonrt  of  GItU  Ajqpeala  la  revweed,  and  tbe 
decree  of  tbe  CbanceUor  la  aflSrmed,  and  tbe 
eaae  Is  remanded  for  fortber  proceedings  In 
accordance  with  tbla  ofdnlon. 


INDBrPBJNDBNT  ORDER  OF  FORBBTUBS 

T.  CUNMINOHAM. 
(Snpreme  Oonrt  of  Tennetne.  April  24,  1918.) 
1.  iNsuRANca  (I  744*)  — FoMKTuu— How 

BEOABDin. 

Forfeitores  of  life  Insnranee  policies  are 
not  favored,  and  will  not  be  enfOnxd  against 
equit7  and  good  conscience. 

[Ed.  Note.— For  other  cases,  see  Inrarance, 
Gent  Dig.  1 1889 ;  Dec  Dig.  |  744.*] 

8.  InSUBAHOX  (I  68S*>— IvauBUfoi  Agektb— 

Uhautrobized  Acts. 

An  agent  of  an  Inanrance  company,  having 
ostensible  general  authority  to  Boliclt  applica- 
tions, make  contracts  for  inanrance,  and  re- 
ceive  first  premiama,  binds  his  prindpal  by  any 
acta  or  contracts  within  the  general  scope  of 
his  apiMirent  aathority  although  in  excess  of 
his  actual  anfhority. 

[Sd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1836;  Dec.  Dig.  I  695.»] 

3.  iHStTBAIfCB   (I    750*)  —  FOBTOTDaa  —  NoH- 
PATUBHT  or  PBEMIUMS. 

A  provision  in  a  policy  <rf  Insurance  for  a 
forfeiture  of  tbe  contract  for  nonpayment  of 
premiums  is  a  material  element  of  the  contract, 
the  violation  of  which  will  forfeit  the  contract, 
unless  the  forfeiture  has  been  waived. 

[Bd.  Note.— For  other  cases,  see  Inanrance, 
Gent.  Dig.  H  1895.  1800,  1903 ;  Dec.  Dig.  1 
750.*] 

4.  iNsuRAnoE  (I  'nS5*)—FonFBi'nm«— Waiver. 

The  doctrine  of  waiver  and  estoppel,  aa  ap- 

Slled  to  the  forfeiture  of  Insurance  contracts, 
oes  not  irrow  out  of  tbe  original  agreement, 
but  out  of  a  new  contract,  arising  from  the 
conduct  of  the  iMirties,  not  to  insist  npon  the 
forfeiture;  and  although  there  Is  no  formal 
waiver,  tbe  courts  will  not  allow  a  party  to 
claim  a  forfeiture  in  violation  of  good  faith  and 
good  conscience. 

[VSd.  Note. — For  other  casea,  see  Insurance, 
Gent.  Dig.  H  1907-1916;  Dec  Dig.  i  755.*] 

0.  IHSURANOE  (I  766*)— Mutual  Benefit 
SUKANCE— Waiver  or  Fobfbxtubb. 

A  forfeiture  clause  of  a  benefit  insurance 
certificate  may  be  waived  by  its  officers  or 
agents  within  the  real  or  apparent  scope  of 
their  authority,  atthongh  the  quality  of  mutual- 
ity of  tbe  membera  is  thereby  impaired. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1007-1916;  Dec  Dig.  |  7E>6.*1 

6.  iKsURAifCB  <|  765*)— Mutual  Bbvbiit  Ir* 
BUBAKCB— Waiver  or  Fobfeitube. 

A  depu^  executive  officer  of  a  benefit  so- 
ciety, invested  with  all  the  aatborlty  and  power 
pertaining  to  the  cliief  execotlve  office  within 
the  territory  over  which  he  had  Jurisdiction, 
and  having  authority  to  Initiate  memlKrs,  to 


accept  them  as  members,  inUeet  to  the  ratifica- 
tion of  the  hrane  office,  to  e<dlect  and  remit  in- 
itial and  auhaeqnent  preminms,  and  to  deliver 
the  policy  or  contract  when  received  from  tbe 
home  oOice,  liad  antlwritar  to  waive  a  provUilim 
for  forfeiture  contained  In  the  conitltation  and 
by-laws. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  {{  1907-1916;  Dec  Dig.  |  756.*] 

T.  Ikbubancb  {i  724*)— Mutual  BsHBriT  IH- 
sueaitcb— Waxveb  or  FoBFEiruai. 

An  applicant  for  membership  In  a  benefit 
society,  after  making  the  application,  and  after 
Ilia  examination  by  tbe  examining  physiciau, 
learned  that  be  had  acute  nephritis.  A  deputy 
executive  officer,  having  all  the  anthorlty  and 
power  within  his  territory  pwtaining  to  tbe 
clilef  executive  office,  with  knowledge  that  the 
member  was  suffering  from  such  disease,  subse- 
quently delivered  the  certificate  to  him.  con- 
trary to  a  provision  of  the  bonstitation  and  by- 
laws that  an  applicant  who  micht  be  ill  when 
he  presented  himself  for  Inltiadon  should  not 
be  miti&ted,  even  though  he  had  been  duly  ex- 
amined and  recommended  by  the  exanuning 
physician,  and  the  society  ■ubsequentlr  assessed 
and  collected  tbe  assessments  due  under  the  cer- 
Uficatc  There  was  no  purpose  on  the  part  of 
the  member  to  deceive  or  mislead  the  society 
by  c<HicealiDg  such  disease  at  tbe  time  of  hia 
application.  Beld,  tliat  the  provision  of  tbe 
constitution  and  by-laws  mentioned  was  waived, 
and  the  society  was  liable  on  the  certificate. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1887,  1866^S%;  Dec  Dig.  1 
724.*] 

Gertiorari  to  Gonrt  of  GItII  Ai^>eal8. 

Action  by  Mrs.  ESla  G.  Cunningham  against 
tbe  Independent  Order  of  Foresters.  A  Judg- 
ment for  plaintllC  was  affirmed  by  tbe  Gourt 
of  Civil  Appeals  and  defendant  brlnga  cer- 
tiorarL  Affirmed. 

F.  M.  Bass,  of  NasbTllle,  tm  plaintiff. 
Pendleton  ft  De  Witt,  of  fiashTiUe^  for  de- 
fendant 

LAMSDEN,  X  Mra,  Onnnlngham  ^tgongjit 
this  salt  In  tbe  drcoit  court  of  Da^dson 
county  to  recover  of  the  defendant  tbe  face 
value  of  a  benefit  certificate  lasned  it  to 
taer  bnaband.  ^ere  were  a  verdict  and  Judg- 
ment for  plaintiff  In  tbe  court  below,  and 
upon  appeal  to  the  Court  of  Civil  Appeals 
the  action  of  tbe  drailt  court  was  in  all 
things  affirmed.  A  petition  for  wilta  at  cer- 
tiorari to  tbe  Judgment  of  tbe  Oonrt  at  CM\ 
Appeala  was  filed  in  tbla  court,  wbicb  baa 
been  allowed,  and  tbe  case  baa  been  argued 
at  tbe  bar. 

Plaintiff  in  eata  la  a  ftatemal  ben^t  so- 
ciety Incorporated  under  tbe  lawa  of  tbe  Do- 
minion of  Panada.  Its  cbief  fficeentlve  offiow 
la  known  as  tbe  Siqireme  Chief  Banger,  and 
one  Boger  was  tbe  Deputy  Supreme  Odet 
Ranger,  with  beadquartera  In  Maatavllle,  and 
he  was  invested  wltb  all  Uie  antborlty  and 
power  which  pertain  to  the  chief  ezecntlTe 
office  of  the  order  wltbln  tbe  territory  over 
wbicb  be  bad  JnrlsdicUim.  He  bad  autbority 
to  Initiate  membws  into  tbe  order  and  accept 
them  as  proper  risks,  subject  to  tbe  ratifica- 
tion of  tlie  bome  Office^  and  power  to  collect 
for  and  remit  to  tbe  order  Initial  and  snbse- 
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anent  premtums  due  from  the  membera  to 
the  order.  He  also  had  power  to  deliver  to 
the  membev  the  policy  or  contract  of  Insur- 
ance when  received  by  him  from  the  home 
office, 

Cunningham  made  application  for  member- 
ship into  the  order  at  the  repeated  solicita- 
tion of  Boger,  on  February  19,  1908.  On  that 
day  he  was  physically  examined  by  a  physi- 
cian selected  by  the  order  for  that  purpose  In 
conformity  with  the  requirements  of  the  or- 
der, and  was  the  next  day  accepted  as  a 
proper  risk.  On  the  night  of  the  19tb  Cun- 
ningham discovered  that  his  feet  and  legs 
were  swoUrai,  and  consulted  a  physician,  who 
Informed  him  that  he  had  acute  nephritis,  or 
Bright's  disease,  and  advised  him  to  take 
his  bed;  but  the  assured  was  not  suCterlng, 
and  did  not  r^rd  his  condition  as  serious, 
and  on  the  next  day  returned  to  work  as 
usual.  On  that  day  the  physician  who  had 
examined  Cunningham  for  the  order  gave  to 
Boger  a  report  of  his  examination  which  fail- 
ed to  show  any  evidence  of  the  disease. 
Boger,  having  authority  to  do  bo,  initiated 
Cunningham  into  the  order  and  accepted  him 
as  a  risk  for  Insurance.  Cunningham  took 
hlfl  bed  on  the  night  of  the  20th,  and  was 
confined  there  until  some  time  In  November, 
when  he  died  of  nephritis. 

The  benefit  certificate  did  not  actually  is- 
sue until  March  6,  1908,  and  was  not  de- 
livered to  Cunningham  until  several  days 
thereafter.  Boger  became  aware  and  knew 
that  be  was  suffering  from  Bright's  disease 
before  the  benefit  certificate  was  delivered. 
Other  members  of  the  subordinate  lodge  to 
which  Cunningham  belonged  were  also  aware 
of  his  condition  and  visited  him  during  his 
sickness.  Boger  visited  him  at  least  twice, 
and  discnssed  with  him  the  question  as  to 
whether  he  was  entitled  to  sick  b^eflts  from 
the  order.  With  full  knowledge  of  the  real 
tacts,  B<^r  delivered  the  benefit  certificate 
and  collected  the  dues  or  assessments  under 
the  rules  and  regulations  of  the  order  until 
Cunningham's  death.  One  of  the  provisions 
of  the  consUtutlcm  and  by-laws  of  the  plaln- 
tlff  In  error  is  as  follows: 

"An  applicant  for  membership,  who  may 
be  lU  or  suffering  from  an  injury  of  any  kind 
at  the  time  he  presents  himself  for  initia- 
tion, shall  not  be  initiated,  even  thbi^h  he 
has  been  duly  examined  and  recommended 
by  the  court  physldan,  or  other  duly  author- 
ized examining  physician,  or  his  medical  ex- 
amination has  been  accepted  by  the  medical 
board,  until  after  he  has  fully  recovered  from 
such  illness  or  injury,  and  until  he  has 
again  berai  examined  by  the  court  physldan, 
and  such  medical  examination  has  been  ac- 
cepted by  the  medical  board." 

nie  plaintitr  In  error  defended  below  upon 
the  ground,  among  others,  that  the  assured 
was  initiated  into  the  order  in  violation  of 
the  foregoii^  provision  of  the  by-laws,  and 
daimed  a  foiieitnre  of  the  ccmtract  uptm 
that  ground.  The  r^Iy  to  this  defense  made 
156  S.W.— IS 


by  the  dtfendant  In  error  is  that  the*order  Is 
estoiq^ed  to  Insist  upon  the  forfeiture,  and 
has  waived  the  forfeiture  provision  by  de- 
livering the  benefit  certificate  and  accepting 
the  dues  and  assessments  after  it  had  come 
Into  full  knowledge  of  the  aasured's  condi- 
tion. 

It  is  said  for  the  plaintiff  In  error  that, 
because  it  Is  a  mutual  benefit  society,  the 
rules  of  waiver  and  estoppel  as  applied  to 
stock  insurance  companies  do  not  apply  to  It, 
for  the  reason  that  Its  o£Bcers  and  agents 
cannot  waive  conditions  which  go  to  the 
substance  of  the  contract  between  the  society 
and  the  member.  This  distinction  Is  sought 
to  be  supported  upon  the  idea  that  each 
member  of  the  organization  must  be  con- 
clusively presumed  to  have  knowledge  of  the 
limits  set  upon  the  authority  of  the  agents 
and  officers  of  the  society  to  which  he  be- 
longs, and  that,  the  burdens  and  benefits  of 
such  an  organization  being  mntual  as  be- 
tween the  membership,  it  would  be  unjust 
and  inequitable  to  permit  an  officer  or  agent 
of  the  order  to  waive  a  condition  of  forfei- 
ture. The  contention  of  counsel  upon  this 
point  Is  best  stated  in  the  language  of  Mr. 
Nlblack  In  his  work  on  Benefit  Sodetlee, 
from  which  the  following  Is  taken: 

"Mutual  benefit  societies  and  stock  com- 
panies are  essentially  different  in  their  plana 
of  carrying  on  the  bnslness  of  life  insurance. 
Societies  have  many  by-laws,  which  are  a 
part  of  the  contract  of  insurance,  and  which 
are  binding  on  all  the  members,  whether  of- 
ficers or  not  They  are  conducted  on  the 
principle  of  mutuality,  and  should  give  In- 
surance to  each  member  on  the  same  terms, 
conditions,  and  restrictions.  It  would  be 
destructive  of  this  equallQr  In  the  contract  of 
insnrance  to  give  to  an  officer  the  power  to 
waive  the  provisions  of  a  by-law  which  re- 
lates to  the  substance  of  the  contract  As  a 
general  rule,  an  officer  of  a  mutual  benefit 
society  has  no  authority  to  waive  a  strict 
compliance  with  the  by-laws  on  the  part  of 
a  member.  The  society  has  power  to  estab- 
lish by-laws,  and  it  is  the  Imperative  datgr 
of  the  member  to  comply  with  them.  •  •  • 
This  rule,  however,  does  not  extend  to  those 
by-laws  which  relate  to  the  derlcal  transac- 
tions of  its  business,  or  to  the  mode  of  es- 
tablishing its  liabili^.  By-laws  In  regard 
to  proof  of  death  of  a  member,  for  Instance, 
may  be  waived.  But  it  is  well  settled  that 
the  officers  of  such  a  society  have  no  au- 
thority to  waive  those  of  its  by-laws  which 
relate  to  the  substance  of  the  contract  be- 
tween It  and  a  member,  determine  the  rela- 
tions of  members  to  each  other,  or  in  any 
manner  fix  the  rights  and  liabilities  of  the 
parties." 

The  authorities  cited  In  support  of  the 
text  are  Burbank  v.  Association,  144  Mass. 
434,  11  N.  E  e»l ;  Swett  v.  Society,  78  Me. 
541,  7  Ati.  894;  Mulrey  v.  Insurance  Com- 
pany, 4  Allen  (Mass.)  116.  81  Am.  Dec  689; 
Lyon  T.  Sodetr,  IBS  Mass.  88,  26  N.  3G.  236, 
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and  two  caaea  from  tbe  Intermediate  courts 
of  Illinois  and  MlssoorL  Mr.  Bacon  takes 
tlie  same  distinction.  In  his  work  on  Benefit 
Bodetles  of  Life  Insurance,  at  section  434, 
be  cites  In  support  of  the  text  the  case  from 
Maln^  supra,  one  of  the  cases  from  Massa- 
chusetts, supra,  and  an  additional  case  from 
that  state,  toegther  with  a  case  from  the 
Illinois  Ckturt  of  Appeals,  and  Lerell  t.  B. 
A.,  0  Misc.  Bep.  633,  30  N.  Y.  Supp.  206. 

[1]  Forfeitures  are  not  favored,  and  will 
not  be  enforced  against  equity  and  good  con- 
BCl^ce.  This  doctrine  is  flrmly  Imbedded  In 
our  Jurisprudence  aa  applied  to  stock  com- 
panies beyond  dispute  lilfe  Insurance  Go. 
T.  Tallow,  110  Tenn.  720,  77  S.  W.  987,  and 
cases  there  cited. 

[XI  It  la  equally  settled  that  an  agent  of 
an  Insurance  company,  having  ostensible  gen- 
eral authority  to  aolldt  applications,  make 
contracts  for  insurance,  and  receive  first  pre- 
miums, binds  his  principal  by  any  acts  or 
contracts  within  the  general  scope  of  his  ap- 
parent authority,  notwithstanding  the  actual 
excess  of  authority.  Life  Insozance  Gompa- 
ny  V.  Fallow,  nipr^  Murphy  v.  Soathem 
Insonmce  Co.,  8  Baxt  27  Am. 
Besh  761,  and  cases  dted. 

[I]  It  Is  also  well-Kttled  law  In  this  state 
tlMt  a  proTbdon  In  a  policy  of  Insurance  tor 
a  forfeltnre  of  the  contract  for  nonpayment 
of  the  pronlums  la  a  material  dement  of  the 
contrad;  a  violation  of  which  will  forfeit  the 
contract  unless  the  fbrfeltare  has  been  waiv- 
ed. Insurance  Company  v.  FUIow,  supra  ; 
Dale  T.  Insurance  Company,  96  Tenn.  88,  81 
S.  W.  266;  Insurance  Company  t.  Statham, 
AS  U.  8.  24,  28  L.  Ed.  789: 

This  being  true,  it  would  seem  to  follow 
logically  that  the  acceptance  of  premiums  by 
the  insurer  with  full  knowledge  of  the  con- 
dition of  the  assured  would  be  a  waiver  of 
the  claim  of  forfdture  growing  out  of  bta 
condition. 

[4,  t]  The  foregoing  general  principles 
governing  the  contracts  of  regular  insurance 
companies  with  the  assured  are  supported 
by  abundant  authority,  and  are  not  question- 
ed In  this  case.  But  It  is  said  that  these 
principles  do  not  apply  to  a  benefit  society, 
m  80  far  as  they  Justify  the  waiver  of  the 
^bstance  of  the  contract  between  it  and  a 
tnember.  or  determine  the  relation  of  mem- 
bers to  each  other,  or  in  any  manner  fix  the 
rights  and  liabilities  of  the  parties.  In  our 
opinion,  this  contention  overlooks  the  funda- 
mental basis  of  the  doctrine  of  waiver  and 
estoppel  as  applied  to  contracta  This  doc- 
trine does  not  grow  out  of  the  ori^nal  agree- 
ment of  the  parties,  but  Is  based  upon  the 
conduct  and  dealings  of  the  i>artles  with 
each  other  In  respect  of  the  particular  mat- 
ter in  controversy.  It  affects  the  conscience 
of  the  party  whose  conduct  has  led  the  other 
to  a  couKse  of  dealing  to  his  Injury,  so  that 
he  is  ttok  allowed  to  predicate  a  right  upon 
a  foriMi  agreemmt  Inconsistent  with  bis 


course  of  conduct  In  practical  effect,  the 
conduct  of  the  parties  makes  a  new  contract, 
the  substance  of  which  is  that  the  society 
agrees  not  to  Insist  upon  the  forfeiture 
clause  It  is  not  meant  that  the  parties  for- . 
mally  agree  to  a  waiver  of  the  forfeiture 
clause,  but  that  the  courts  will  not  allow  the 
party  claiming  the  forfeiture  in  Tlolation  of 
good  faith  and  good  conscience  to  set  ft  up. 
This  Is  the  rationale  of  those  cases  announc- 
ing the  doctrine  of  waiver  and  estoppel  as 
applied  to  r^lar  Insurance  companies,  and 
we  can  see  no  magic  In  the  name  of  a  benefit 
society  which  wlU  allow  It  to  avail  Itself 
of  an  advantage  against  equity  and  good 
conscience.  The  tact  that  a  waiver  of  the 
forfeiture  clause  of  the  policy  may  impair 
the  principle  of  mutuality  betweoi  the  mem- 
bers of  the  society  Is  no  reason  why  the 
law  should  permit  the  society  iteelf  to  act 
unjustly.  It  is  the  nature  of  audi  organisa- 
tions, like  regular  Insurance  companies,  that 
they  can  only  act  through  their  agents  and 
officers.  If  It  were  possible  that  the  memb«>- 
ahlp  could  act  m  masse,  and  thus  be  guilty 
ot  a  course  of  omduct  which  would  waive  a 
forfdtnre  clause  In  one  of  its  policies.  It 
could  not  be  truly  said  that  the  walra: 
should  not  be  enforced  because  It  would  Im- 
pair the  ooAllty  of  mntnallty.  In  audi  a 
case,  the  Individual  consdoice  of  each  m«n- 
ber  would  be  directly  affected,  ao  that  no 
one  could  claim  advantage  which  had  been 
obtained  by  representations  made  by  them 
and  railed  by  the  assured.  What  dif- 
ferent attitude  can  the  membership  aasnme, 
when.  Instead  of  acting  en  masse,  they  act 
through  their  agrats  and  officers  selected  fbr 
the  purpose? 

It  may  be  conceded  that  the  contract  of 
insurance  between  the  sodety  and  its  mem- 
bers is  laid  out  upon  such  lines  as  to  pre- 
serve the  quality  of  mutuality  underlying  the 
scheme  of  organization  and  operation.  If 
the  rules  and  regulations  of  the  sodety 
should  be  strictly  observed,  the  prindple  of 
mutuality  would  be  preserved.  But  if  the 
officers  and  agents,  acting  within  the  real  or 
apparent  scope  of  their  authority,  pass  by  a 
rule  or  regulation  intended  to  preserve  mu- 
tuality, and  Induce  a  member  to  act  upon 
the  assumption  that  the  regulation  Is  waived, 
and,  so  acting,  change  his  condition  for  the 
worse,  the  prindple  of  mutuality  Is  waived, 
together  with  the  regulation  Itself.  This  is 
obviously  so,  because  mutuality  is  preserved 
alone  by  tiiie  rules  and  regulattons  of  tlie 
company. 

What  appears  to  be  a  great  weight  of  mod- 
em authority  la  In  accord  with  this  holding. 
Modern  Woodmen  v.  Breckenrldge,  75  Kan. 
373,  89  Pac.  661,  10  L.  B.  A.  (N.  S.)  136.  12 
Ann.  Gas.  636 ;  Whigham  v.  Independent  For- 
esters, 44  Or.  643,  76  Paa  1069;  Ball  t. 
Granite  State  Mutual  Aid  Ass'n,  64  N.  H. 
291,  9  Atl.  103;  Modem  Woodmen  of  Ameri- 
ca T.  Lane,  62  Neb.  89,  86  N.  W.  946;  Thorn- 
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boTg  T.  Farmers'  Life  Ass'n,  122  Iowa,  200, 
98  N.  W.  105 ;  Modem  Woodmen  t.  Colman, 
68  Neb.  600,  94  N.  W.  814.  96  M.  W.  164; 
Pringle  r.  Modern  Woodmen,  76  Neb.  381, 
107  N.  W.  750,  m  N.  W.  231;  Eentacky 
Growers'  Insoranoe  Oa  r.  hogm  et  aL  (E7.) 
149  B.  W.  922. 

Tbe  principle  was  stated  in  BfcCartby  t. 
Catholic  Knights,  102  Tenn.  345,  52  8.  W. 
142;  Masonic  Life  Ass'n  v.  Robinson,  149 
Ky.  80,  142  S.  W.  882,  41  U  B.  A.  (N.  S.)  505; 
Walker  t.  Independent  Order  of  Foresters, 
102  lU.  Appw  30;  Foresters  of  America  t. 
Hollis.  70  Kan.  71,  78  Paa  100.  Ann.  Cas. 
635;  Trotter  v.  Grand  Lodse,  132  Iowa,  613, 
U»  N.  W.  1099,  7  li.  B.  A.  (N.  B.)  668^  11 
Ann.  Cas.  688. 

[I]  Havlns  detemdned  Quit  the  officers 
and  agents  of  tbe  association  may  waive  the 
prorlidon  tax  forfeiture  it  la  perfectly  clear 
upon  oar  aathoritles  that  Soger  waa  andti  an 
agent  of  the  aodetr  and  that  he  acted  for  it 
Mnrphy  t.  Bontbem  Life  Insurance  Co.,  an- 
pxa.  In  tbe  case  of  Trott«  t.  Grand  Lodge, 
miHra,  the  Supreme  Court  of  Iowa  said : 

•TTbe  authorities  are  substantially  unani- 
nmis  that  in  schemes  of  oo-operatlTe  Ute  in- 
soranee^  In  which  tba  antiunrity  to  issne  bra- 
eflt  eortUicates,  prescribe  terms  of  member- 
ship, and  levy  assessments  is  vested  in  a 
grand  or  suprone  lodge,  or  council,  or  other 
omtral  governing  body,  which  central  body 
ezerdees  Jurisdiction  over  local  lodges  or  so- 
cieties, throus^  which  the  membership  is  re- 
endted,  and  by  the  offlcras  of  which  awess- 
nients  are  collected  and  remitted,  the  local  or- 
ganisation and  its  officers,  to  whom  the  duty 
of  making  such  collections  Is  committed,  are 
to  be  considered  the  agents  of  the  governing 
body.  Bragaw  v.  Supreme  Lodge,  etc,  128 
N.  a  364,  88  S.  B.  006  [54  L.  B.  A.  602]; 
Fraternal  Aid  Ass'n  v.  Powers,  67  Kan.  420, 
73  Pac.  65 ;  Whiteside  v.  Supreme  Conclave, 
etc.  (C.  O  82  Fed.  276;  Scbnnck  v.  Oegen- 
seltlffer  Wittwen,  etc.,  Fond,  44  Wis.  309; 


Bacon's  Btto.  Soc:  (3d  Ed.)  148;  Brown  v. 
Supreme  Gt,  eta,  176  N.  T.  182,  68  N.  B. 
145." 

[7]  The  remaining  question  is  whether  the 
conduct  of  Boger  as  disclosed  by  tbe  record 
amounts  to  a  waiver  of  the  forfeiture  or  an 
estopp^  of  tbe  society  to  set  It  up.  We 
think  clearly  that  it  does.  It  is  't>^ond 
doubt  that  he  knew  tbe  condition  of  Cun- 
ningham before  the  policy  was  delivered. 
This  being  true,  it  Is  Immaterial  whether  he 
knew  of  his  condition  at  tbe  time  of  the  ap- 
plication or  not  Tbe  evidence  indicates  that 
Cunnini^iam  liimself  did  not  realise  Ills  caa.' 
ditton  at  the  time  of  the  application,  and  It 
is  certain  that  tbe  examination  made  by  the 
society's  physiciau  did  not  disclose  any  evl 
denoe  of  nepbrltlB.  There  Is  no  criticism  up- 
on the  ability  of  this  physician,  or  of  the 
kind  of  examination  Qiat  he  mada  It  la  es- 
tablished by  the  verdict  of  the  Jury,  and 
there  la  evidence  to  the  etfect,  that  Ounnhig- 
bam  had  no  pvKpose  to  dectf  va  or  mislead 
thfr  sodety.  It  waa  plainly  the  duty  of  Bo- 
ger, acting  for  tbe  society,  to  r^use  to  de> 
liver  the  benefit  certificate,  If  it  was  Intoid- 
ed  at  any  time  to  Insist  upon  a  forfettora 
Instead,  however,  be  delivered  it  to  Cunning- 
bam  while  be  was  in  bed,  and  the  society  reg- 
ularly assessed  and  collected  tbe  assess- 
ments due  under  the  policy.  The  society 
cannot  be  permitted  to  hold  &st  and  loose 
with  tb»  contract  It  cannot  insist  uptm  the 
contract  for  the  purpose  of  collecting  dues 
and  appropriating  them  to  its  benefit,  and 
then  deny  it  for  the  purpose  of  avoiding  pay- 
ment of  the  benefit  certificate,  or  to  lead  tbe 
assured  to  believe  that  his  contract  with  it 
was  valid,  and  that  his  certificate  would  be 
paid  if  he  should  di&  It  cannot  now  repu- 
diate its  conduct  by  which  the  assured  was 
ted  Into  a  line  of  action  which  materially 
changed  bis  sltuatloD. 

The  judgment  of  tbe  Court  of  Civil  Ajh 
peals  is  affirmed,  with  costs. 
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BBBD  T.  BOBBBTSON  «t  aL 
(Supreme  Court  <^  Texaa.   May  T,  1018.) 

1.  Tblu.  ({  92*)— Bbobftior  of  Bvidbncb— 
MonoH  TO  Stbiex  —  Obobas  Nunc  Pbo 
Tunc. 

Wbils  nunc  pro  tone  orders  are  proper  to 
record  what  actoallr  ocenrred  but  waa  Dot  en- 
tered of  record,  yet  a  nunc  pro  tunc  order, 
Bustaining  a  motion  to  strike  evidence,  filed 
after  rendition  of  judgment,  upon  the  ground 
that  ancb  evidence  was  not  within  the  plead- 
ings, la  highly  Improiwr  because  making  the 
record  speak  falsely;  for  parties  have  the 
right  to  have  all  the  evidence,  which  was  ac- 
tually admitted,  embodied  in  a  etatement  of 
facts  or  bill  of  exceptions,  and  this  procedure 
would  falsify  those  instruments, 

[Ed.  Note.— For  oibec  cases,  see  TriaL  Gent 
Dfg.  H  245.  262;  Dec.  Dig.  I  92.*] 

2.  Appbax*  and  Ebsob  (S  522*)  — Bscobd  — 
Pbesebvatioh  of  Evidence. 

Parties  have  the  right  to  have  all  evi- 
dence which  was  admitted  in  a  trial  to  the 
court  embodied  in  a  statement  of  facts  or  bill 
of  exceptions. 

[Ed.  Note.— For  other  eaaes,  aee  Appeal  and 
Error.  Cent  Dlf.  H  2867-2m;  Dec.  Dig.  | 
S22.*I 

3.  Estoppel  (f  110*)-^LEADXiTa~NKOB8siTT. 

In  trespass  to  tiy  title  a  party  relying  up- 
on estoppel  to  defeat  his  adversary's  superior 
titie  must  plead  it. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  800;  Dee.  Dig.  |  UO.*] 

4.  PAKcxTion  (I  8S*)— Dboub— OonOLUSITE- 
inES»— Hattbbb  ConcLTrDBD, 

Where  administration  was  had  upon  the 
estate  of  defendant's  intestate,  which  consist- 
ed of  two  tracts  of  land,  located  under  a  head- 
right  certificate,  and  the  county  court  in  which 
the  administration  proceedings  were  had  par- 
titioned the  larger  tract  of  land  covered  by  the 
certificate  among  the  other  heirs  to  the  ex- 
elusion  of  defendant,  and  the  parceners  float- 
ed the  certificate  as  to  that  tract  taking  a  cer- 
tificate for  the  nnlocated  balance,  which  was 
subsequently  located,  defendant  has  no  right  in 
the  land  bo  located;  the  decree  having  the 
same  effect  as  if  the  partition  had  been  made 
by  a  deed  or  deeds  conveying  to  each  htir  the 
portion  of  land  irtiich  he  received. 

[Ed.  Note^For  other  eases,  see  Fartiti<», 
Dee.  Diff.  |  86.*] 

Error  to  Oonrt  of  (XtU  Ax^wals  of  Seraith 
Snpreme  Judicial  District 

Action  by  H.  B.  Reed  against  8.  a  BobeT^ 
son  and  otbers.  ■  A  Judgment  tox  tbe  defend- 
ant named  was  affirmed  on  aM>eal  to  the 
Oonrt  of  Civil  Appeals  (160  8.  W.  30«),  and 
plaintiff  brings  error.  Beversed  and  rendered. 

H.  O.  Ferguson,  of  Lnbbock.  for  plainttflt  In 
error.  Bean  &  Klet^  of  Lubbock,  for  defend- 
ants in  error. 

BROWN,  a  J.  Plaintiff  sued  the  un- 
known heirs  of  Jaa.  R.  Robertson  In  an  ac- 
tion of  trespass  to  try  title  for  a  tract  of 
land  in  Lubbock  county  granted,  by  patent 
No.  49,  VOL  23,  dated  June  17,  1879,  "lo- 
cated by  virtue  of  unlocated  balance  certif- 
icate No.  23/118  Issued  to  Jas.  R.  Roberta 
son  and  being  the  unlocated  balance  certif- 
icate of  the  headrijAt  of  said  Jas.  B.  Rob- 


ertson granting  to  the  helra  of  Jas.  R.  Bob- 
ertson  16,404,684  square  varas  In  Lubbock 
county  and  known  as  survey  33,  which  in- 
cludes the  land  in  controvery  in  this  cause." 
The  trial  was  had  before  Hon.  W.  B.  Spli- 
cer, judge  of  the  district  court  of  LabboA 
county,  without  a  jury. 

This  written  agreement  was  Introduced 
by  the  parties:  "Be  It  remembered  tbat 
on  the  trial  of  the  above  entitled  and  num- 
bered causes  that  the  following  agreemoit 
shall  be  read  as  evidence  on  the  trial  diere- 
of,  to  wit:  TtMt  at  the  date  of  the  deaUi 
of  Jas.  B.  Bobotson  fuid  tals  wife.  Snsan 
Robertson,  there  were  three  ddldren  and 
descendants  of  two  predeceased  childrai 
entitled  to  inherit  from  the  estate  of  Jas. 
R.  Robertson  and  Busan  Bobertson,  deceas- 
ed, to  wit,  Hays  H.  Bobortson,  A.  J.  Bobert- 
son. and  Fannie  NaiAer,  sons  and  daughter 
surviving,  and  Sterling  O.  Robertstm.  grand- 
son.  Mug  the  son  of  Eliza  Hamer  Robert- 
son, daughter  (tf  Jas.  R.  Bobertson  and 
Susan  Bobertson,  and  Van  Irion,  grandson, 
being  a  Bo;i  of  Ifedora  Bobertson  Iilon, 
who  was  the  dau^ter  of  Jaa.  R.  Bobwtson 
and  wife,  Snsan  Robertson.  It  la  further 
agreed  that  Hays  H.  Robwtson,  A.  J.  Bob- 
ertson, and  Fannio  Napiw  each  Inherited 
a  one-flfth  interest  In  the  estate  of  Jas.  B. 
Bobertson  and  Susan  Bobertson,  deceased, 
and  that  Sterling  O.  Bobertson,  who  was 
bom  April  20,  18^,  Inherited  a  one-flfth  in- 
terest in  the  estate  of  Jaa  B.  Bobertson  and 
Susan  Robertson,  deceased,  and  that  Tan 
Irion  inherited  a  one-flfth  interest  in  the 
estate  of  Jas.  B,  Robertson  and  Susan  Rob- 
ertson, deceased.  It  Is  further  agreed  that 
the  plaintiffs  in  these  suits  hold  the  title 
of  Hays  H.  Robertson,  A  J.  Robertson,  Fan- 
nie Napier,  and  Van  Irion;  and  that  the  de- 
fendant Sterling  G.  Robertson  Is  entitled  to 
recover  the  other  one-flfth  of  the  estate  of 
Jas.  R.  Robertson  and  Susan  Robertson,  un- 
less defeated  by  the  matters  pleaded  In  the 
plaintiff's  petition  to  these  suits." 

The  effect  of  the  above  agreement  was  to 
eliminate  from  the  case  every  issue  but  the 
right  of  Sterling  C.  Robertson  in  the  land, 
and,  under  the  agreement,  the  burden  was 
upon  the  plaintiff  to  prove  that  Sterling  C 
Robertson  uevor  bad  an  Intwest  in  this  land 
or  that  the  jjdalntifE  had  acquired  that  In- 
terest 

[1 , 2]  The  statement  of  facts  as  made  and 
filed  the  judge  does  not  contain  the  evi- 
dence as  introduced,  because  after  the  evi- 
dence was  admitted  to  the  court,  and  after 
the  court  had  heard  the  ailment  and  had 
announced  judgment  for  defendant  Sterling 
G.  Robertson  for  one-flfth  of  the  land,  the 
plaintiff  having  filed  no  plea  of  estoppel,  the 
Judge  gave  permission  to  counsel  for  S.  G. 
Robertson  to  file  a  motion  to  strike  out  cer- 
tain evidence,  which  motion  waa  prepared 
and  presented,  and  the  Judge  directed  the 
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cleric  to  fllA  the  motion  as  of  date  December 
18,  1911;  and  ttie  conrt  after  bavlnff  gkwa 
Jodsment  for  def aidant  on  December  23, 
1911.  entered  an  order  on  that  date  striking 
out  and  refusing  to  consider  tte  evidence  in- 
troduced b7  plaintiff,  wtiich  order  was  en- 
tered as  of  date  December  19,  1911.  tbe  day 
on  which  the  trial  began.  The  reason  as- 
dgned  In  tbe  motion  was  that  tbe  facta 
sootfit  to  be  i^rored  conatitiited  an  eatopi^ 
against  defendant  Bobertson,  and  plalntlfF 
bad  Called  to  i^d  soA  estoppeL  We  have 
never  before  known  of  aoeli  innceedlng  In 
any  conrt  We  see  no  reason  to  beUere  that 
the  action  was  prompted  by  any  improper 
motlTo  of  tbe  Judge,  but  it  had  the  effect  to 
make  a  false  record  against  the  plain tur, 
and,  if  sustained,  to  depciTO  him  of  a  state- 
ment  of  the  facts  proved  on  tbe  trtaL  Nunc 
pro  tunc  orders  are  legtHmate^  that  ia^  to 
record  what  actually  occurred  but  which 
was  not  altered  ot  record  so  as  to  make  It 
disclose  the  truth.  But  this  procedure  re- 
verses the  rule  and  places  on  the  record 
what  is  done  now  as  If  dme  thm,  making 
the  record  apeak  falsely.  Whatever  may 
have  been  the  purpose  such  action  was  uo- 
authorlied  and  must  be  disregarded  by  this 
court  Parties  had  the  right  to  have  all 
evidence  whldi  was  adndtted  In  a  trial  be- 
fore the  Judge  without  a  Jury  onbodied  In 
the  statement  of  &ct8  or  bill  of  e«eptlons, 
so  that  If  Improperly  exelnded  it  may  be 
considered  by  tbe  aiN>^llate  courts.  In  every 
essential  the  bill  of  exceptions  in  this  case 
oonstltotes  a  statement  the  facts  proved 
and  will  be  so  consldeied. 

[I]  If  there  had  beea  a  defense  pleaded 
whldt  would  be  sufficient  to  defeat  plaln- 
tUTs  recovery,  as  a  matter  ot  law,  but  by 
reason  of  some  conduct  of  Bobertson  the 
plaintiff  had  been  dectived  in  Ihe  acqulsl- 
ticm  of  his  Ufle,  which  fact  would  estop 
Bobertson  to  set  up  the  d^Ons^  then  a 
plea  setting  up  the  estonp^  would  have  been 
necessary;  but  no  such  condlttons  exist  Id 
this  case ;  there  was  no  estoppel  to  be  plead- 
ed. 

[4]  The  undisputed  evidence  admitted  by 
the  trial  Judge  proves  this  state  of  facts:  A 
certificate  tor  one  league  and  labor  of  land 
was  issued  to  Jss.  R.  Bobertson  in  1841, 
wfaidi  was  located  In  Bobertson  county,  Tex., 
making  two  contiguous  surveys.  Jas.  R. 
Bobertson  and  his  wlf0  died,  and  adminis- 
tration upon  th^r  estate  was  had  In  the 
county  court  of  Bobertson  county.  Tbe  land 
was  partitioned  among  the  five  heirs,  and, 
1^  the  Judgment  of  the  court  regularly  en- 
tered, the  four  heirs  under  whom  plaintiff 
claims  received  the  larger  survey  in  several 
tracts;  Sterling  C.  Bobertson  was  not  given 
any  part  of  that  survey.  For  some  reason  not 
necessary  to  be  stated,  the  certificate  was 
floated  from  the  larger  survey  at  the  In- 
stance of  the  four  heirs  to  whom  It  was 
allotted  in  the  partition,  and  a  certlflcate 


for  an  unlocated  balance  was  Issued  and  de- 
livered to  the  said  four  heirs,  whldi  was 
located  upon  ttils  land.  The  Question  here 
arises:  To  whom  did  tbe  certlflcate  for  the 
unlocated  balance  beloogT  The  Judgment 
of  the  county  conrt  is  ctmcluatve  of  the 
rights  ot  tbe  parUee  end  vested  tttls  to  eadi 
heir  in  the  aKnrtionment  of  the  land  ao 
allotted. 

The  ect  of  the  decree  was  to  vest  title 
to  the  land  certlflcate  by  virtue  of  which 
the  land  was  located,  in  each  of  the  persons 
to  whom  the  land  was  adjudged  in  the  pro- 
portion of  the  number  of  acres  allotted  to 
each.  BeoiA  t.  Dawson,  55  Tex.  102;  Bob< 
ertstm  v.  Du  Bos^  76  Tex.  1,  18  S.  W.  80O; 
Ansaldua  v.  Schwtaig,  81  Tex.  198,  16  B.  W. 
989;  Abemathy  v.  Stone^  81  TOx.  480,  16  8. 
W.  1102.  Many  cases  could  be  cited  to  this 
proposition.  The  effect  of  the  decree  was 
the  same  as  it  would  be  if  the  partition  had 
been  made  by  a  deed  or  deeds  of  partition 
conveying  to  each  the  given  pcHrtlon  of  the 
land. 

S.  O.  Bobertson  had  no  rU^t  in  that  part 
of  the  certlflcate  by  whleh  tbe  land  In  suit 
was  located;  therefore  he  could  have  no 
right  In  or  title  to  tbe  land. 

It  was  necessary  for  the  plaintiff  to 
show  that  Sterling  O.  Bobertson  received 
anything  In  the  partition;  Oie  Judgment  la 
condnalve  of  the  rights  of  tbe  parties ;  it  is 
conclusively  presumed  to  have  proper^  ad- 
justed tbe  claims  (tf  all  of  the  heirs. 

The  ai^Alcatlon  for  writ  of  error  Is  grant- 
ed, and,  tbe  defendant  Robertson  having  an- 
swered the  application,  this  court  will  pro- 
ceed to  enter  final  judgment 

It  is  ordered  that  the  Juj^ments  of  tbe 
district  court  and  Ck}urt  of  Civil  Appeals 
as  to  Sterling  O.  Robertson  be  reversed,  and 
that  Judgment  be  here  entered  that  the 
plaintiff  In  error,  H.  B.  Reed,  recover  of 
said  Sterling  O.  Robertson  all  of  the  Interest 
claimed  by  him  In  the  land  sued  for,  and 
.that  said  Robertson  pay  all  costs  of  all 
courts,  except  that  which  was  Incurred  in 
snnunoning  the  unknown  heirs  of  Jas.  R. 
Robertson.  This  cause  will  be  remanded 
to  tbe  district  court  for  the  enforcement  of 
this  Judgment 


CONLBT  et  al.  v.  DATT6HTEBS  OT  THB 

BBPUBUa 
(Supreme  Oourt  ot  Texas.    April  80^  1018.) 

1.  Constitutional  Law  (|  26*)— Powes  ot 

Leqislatukk. 

The  Btate  Le^alatnre  has  all  gOTernmental 
powers  residing  m  the  people,  except  as  lim- 
ited by  tbe  state  and  federal  Constltntions. 

[Ed.  Note.— For  other  cases,  see  Consttto- 
tional  Law,  Cent.  Dig.  |  30;  Dec.  Dig.  |  26.*] 

2.  Statxs  (I  88*)— PowEBs— AcQUUxnoN  or 

Realtt. 

Since  tbe  state  has  the  same  power  to  con- 
tract as  a  corporation  or  indivldaal,  including 
the  power  to  acqaire  property  by  conveyance. 
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etc.,  and  dispose  of  it.  the  ita.t«  had  the  power 
to  acquire  title  to  the  Alamo  property,  and 
place  It  in  the  custody  of  the  Daagbters  of 
the  Republic  of  Texas,  a  corporation,  as  it  did 
b7  Act  Jan.  26,  1005  (Acta  29tb  Leg.  c  7). 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dlic.  I  88.*] 

3.  OfTICKHB  (I  l*)^DEFINmOH. 

An  "officer"  is  one  who  exercises  some 
fuoctiona  of  governmeDt. 

[Ed.  Note^For  other  cases,  ses  Officers, 
Cent  Dig.  Sf  1.  4;  Dec  Dig.  |  1.*, 

For  other  definitions,  see  Words  and  Phras- 
es. voL  6,  pp.  4933-49S1;  toL  S,  p.  7737.] 

4.  States  (|  88*)— Pbopemt— Teubtbb  tob 

SlATl. 

The  Danghters  of  the  Republic  of  Texas 
hy  accepting  the  terms  of  Act  Jan.  26,  190S 
(Acts  Swth  Leg.  c.  7),  providing  for  the  ac- 
quisition of  the  Alamo  Mission  aod  property 
by  the  state,  and  the  placing  of  It  In  the  ens- 
tody  of  that  corporation,  became  the  trustee 
of  the  property  for  the, state. 

[Ed.  Note^For  other  'cases,  see  States,  Dec 
Di.  f  88.»3 

6.  GoHPOBATioire  (i  381*)— Tbubiebs  —  Wno 
HAT  Act. 

A  corporation  may  act  as  a  trustee  for 
any  parpose  within  the  scope  of  its  charter  or 
the  forerning  statute. 

[Ed.  Note.— For  other  cases,  see  Gorporatlona. 
Cent  Diff.  {  1541;  Dec  Dig.  |  381.*] 

6.  TBVBTB  (I  21*)— BXPIUS  TSU8T8.  . 

To  constitute  a  direct  trust  there  mnst 
be  a  transfer  to  one  capable  of  holding  the 
property,  or  some  object  or  fund,  and  also 
a  ceatni  qne  tnist  or  purpose  to  which  the 
fond  is  to  be  applied. 

[Ed.  Note.— For  other  cues,  see  Trusts, 
Cent  Dig.  li  29,  80;  Dee.  Dig.  i  21.*] 

7.  Statutes  (|  119*)— Subject  and  Title- 
States. 

Act  Jan.  26,  1906  (Acts  29th  Leg.  c  7). 
Is  entitled  "An  act  to  proride  for  the  purchase 
and  conveyance  to  Qie  state  of  the  land  in  the 
city  of  San  Antonio  known  as  the  Hugo  & 
Scbmeltzer  Co.  property  which  was  a  part  of 
the  Alamo  Mission  and  for  the  care  and  ores- 
erratton  of  said  property  and  of  the  Alamo 
duirdi  property  now  owned  by  the  state,  and 
appropriaUng  the  sum  of  $66,000  to  carry  oat 
the  provisions  of  this  act,"  and  the  body  of 
the  act  provided  for  the  purchase  of  such  prop- 
erty and  for  an  appropriation  of  the  sum  nam- 
ed Cor  payment  therefor,  and  further  provided 
that,  upon  receipt  of  the  title,  the  (Jovemor 
should  deliver  the  property  to  the  custody  of 
the  Daughters  of  the  Republic  of  Texas,  to  be 
maintained  by  them  in  good  repair  without 
charge  to  the  state,  and  that  no  alterations 
should  be  made  in  the  Alamo  church  as  it 
stood  except  such  as  were  necessary  to  pre- 
serve it  Held,  that  the  act  did  not  violate 
Const  art  8,  |  35,  prohibiting  any  bill  from 
containing  more  than  one  subject,  which  shall 
be  expressed  in  Its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fl  164-167;  Dec  Dig.  |  119.*] 

8.  cobpoeations  (5  14*)- pobpose  of  fob- 
matioh— "Educational  Pubposb"— "Edu* 

OATIOIf." 

The  Daughters  of  the  Republic  of  Texas 
which  was  organized  as  a  corporation  for  the 
declared  purpose  of  perpetuating  the  memory 
and  spirit  of  the  men  who  achieved  Texan  in- 
dependence, and  to  encourage  historical  re- 
search into  the  early  history  of  Texas,  and 
promote  tiie  celebration  of  Independence  Day 
of  the  Texas  Republic,  and  erect  monuments 
upon  places  made  historic  In  the  war  for  Tex- 
an Independence,  was  a  corporation  organized 


for  "educational"  purposes  within  Bev.  Olr. 
St  1911,  art  1121,  permitting  private  corpo- 
rations to  be  formed  for  educational  purposes, 
"education"  In  the  statutory  sense  meaning 
not  merely  instruction  received  at  sdiool,  bat 
the  whole  course  of  training,  botil  moral,  in- 
tellectual, and  physical. 

lEA.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  1 16;  Dec  Dig.  |  14.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2316-2318;  voL  8,  p.  7647.] 

9.  States  (f  88*)— Repeal— Implied  Repeal. 

The  Appropriation  Bill  of  1911  (Acts  32d 
Leg.  [Ist  Called  Sess.]  c  3),  making  an  ap- 
propriation for  the  improvement  of  the  Alamo 
property  belonging  to  the  state  to  be  expended 
under  the  direction  of  the  superintendent  of 
public  buildings  and  grounds  upon  the  Govern- 
or's approval,  did  not  impliedly  repeid  Act  Jan. 
26,  1905  (Acts  29th  Leg.  c.  7),  placing  such 
property  in  the  custody  of  the  Daughters  of 
the  Republic  of  Texas,  and  requiring  them  to 
repair  It  without  expense  to  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  S  8a  •] 

10.  Statutes  d  168*)— Bbpsal  —  Bepbal  bt 
Implication. 

Repeals  by  impUcaUon  are  not  favored. 
[Ed.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  I  228:  Dec  Dig.  f  16a«] 

11.  STATtrraa  (|  1S9*)— Bsfbal— RsLanD 

Statutes. 

Statutes  which  relate  to  the  same  subject 
should  be  considered  as  if  Incorporated  in  one 
act  and  construed  together,  if  possiUe,  so  as 
to  give  effect  to  esch.  in  whidi  case  one  does 
not  impliedly  repeal  tne  other. 

[Ed.  Note.— For  other  cases,  see  StatDtea, 
Cent  Dig.  I  229;  Dec  Dig.  i  159.*] 

12.  Statutes  (!  225*)— CoNnBucnoH  —  Bb- 
LATED  Statutes. 

Statutes  which  are  In  part  materia  ahoold 
be  conetmed  together  so  as  to  give  effect  to 
each,  If  possible. 

[Ed.  Note.— For  other  cases,  see  Statutea, 
Cent  Dig.  IS  302,  303;  Dec  Dig.  |  225.*] 

13.  Iif  JUNCTION  (I  46*)— Right  of  Action. 
The  entry  upon  the  Alamo  Mission  prop- 
erty by  the  state  superintendent  of  pubue 
buildings  and  grounds  pnrsnant  to  the  Gov- 
ernor's direction  to  have  repairs  made  as  ex- 
pressly authorized  by  the  appropriation  bill  of 
1911  (Acts  82d  Leg.  [Ist  Galled  Seas.]  c  8), 
appropriating  f8.0d0  for  repairs  to  be  made 
under  the  superintendent's  direction,  did  not 
interfere  with  the  possession  of  the  Daughters 
of  the  Republic  of  Texas  under  Act  Jan.  26, 
1906  (Acts  29th  Leg.  c  7),  giving  the  proper- 
ty into  their  custody,  so  that  that  corporation 
could  not  enjoin  such  entry  by  the  snperintoid- 
ent 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {8  98,  99,  107;  Dec  Dig.  {  46.*] 

14.  Statutes  (S  119*)— Subjeoib  and  Titles 
— Appbopeiation  Statutes. 

Under  the  express  exception  of  appropria- 
tion bills  in  Const  art  3,  S  36,  relating  to  sub- 
jects and  titles  of  acts,  a  separate  statute  is 
not  necessary  to  direct  and  control  the  ex- 
penditure of  every  Item  of  the  genend  appro- 
priation for  state  purposes. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  164-167;  Dec  Dig.  J  119.*]  ' 

15.  States  (S  191*)— Surra  AaAinpr  States. 
A  suit  by  the  Daughters  of  the  Republic 

of  Texas  against  the  superintendent  of  public 
buildings  and  grounds  of  the  state  to  enjoin 
defendant  from  entering  upon  the  Alamo  prop- 
erty on  the  ground  that  it  was  given  to  the 
custody  of  plaintiff  corporation  by  Act  Jan.  26. 
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1905  (Acts  2dth  Leg.  c  7),  la  not  an  action 
aKaiost  the  state  bo  an  to  be  prohibited,  being 
merejj  an  action  a^iinst  deiendant  charging 
Urn  with  violating  a  atatota,  and  Interfering 
with  plaintiff's  property. 

[Ed.  Note^For  other  caies,  sea  States^ 
Gent  I»g.  ii  179-184;  D«c.  Dig.  |  191.*] 

EIrror  to  Oonrt  at  Otrll  Appeals  of  Fourth 
Saparane  Judicial  District 

Soit  tf  the  Daughters  of  the  Republic 
against  A.  B.  Conley  and  othom.  Judgment 
for  plaintiff  in  tlie  Court  <tf  <^rU  Appeals 
(ISL  S.  W.  877),  and  defutdonts  bring  error. 
Rerereed,  and  Injunction  granted  dissolved. 

J.  F.  Carl,  of  San  Antonio,  B.  F.  Looney, 
Atty.  Gen.,  and  C.  M.  Cnreton,  Asst  Atty. 
Gen.,  for  plaintiffs  In  error.  Denman,  Frank- 
lin &  McOown  and  Webb  &  Goethe,  all  of 
San  Antonio,  and  Williams  A  Stedman.  of 
Anstin,  for  defendant  in  error. 

BROWN,  a  J,  The  plaintiff  In  error  A.  B. 
Oonl^  is  the  enperlntendent  of  public  build- 
ings and  grounds  of  the  state  of  Texas.  The 
defendant  In  error  is  a  private  corporation 
created  under  the  second  subdlTlBlim  of  ar- 
ticle mi  of  the  Revised  Statutes  of  1911« 
wbii^  reads  as  follows: 

"Sec.  1121.  The  purposes  for  which  private 
cwporatlonB  may  be  formed  are:  *  *  * 
(2)  The  suppcnt  of  any  benevolent,  charita- 
ble, educational  or  missionary  nndertaklK^." 

Tile  diarter  of  ttie  corporation  was  pre- 
pared and  filed  In  accord  with  the  require- 
ments of  the  law  and  expressed  the  purposes 
of  the  corporation  thus: 

"Ist.  To  perpetuate  the  memory  and  spirit 
of  ttie  men  and  women  who  have  aditeved 
and  maintained  the  Independence  of  Texas. 

**2nd.  To  moourage  historical  research  Into 
the  earlleet  records  of  Texas,  especially  those 
relating  to  the  revolution  of  1835  and  the 
events  irtildi  followed ;  to  foster  the  praser- 
vatlon  of  documents  and  relics  and  to  en- 
courage the  pnhUcation  of  records  of  indlvld- 
nal  snvloe  frf  scddiers  and  patriots  of  the 
Republic. 

"3rd.  To  promote  the  ceidiratlon  of  March 
2nd  (Independence  da^  and  April  2lBt  (San 
Jacinto  day);  to  secure  and  hallow  historic 
spots  by  erecting  monuments  thereon,  and 
to  cherish  and  preserve  unity  of  Texas  as 
'achiered  and  estabUshed  by  the  fathers  and 
mothers  of  the  Texas  Revolution. 

"This  Association  may  have  and  hold  by 
purdiase,  grant,  gift  or  otherwise  real  estate 
on  which  battles  for  the  independence  of 
Texas  were  fought;  such  monument  or  mon- 
oments  as  may  be  erected  thereon  and  burial 
grounds  where  the  dead  who  fought  and  died 
for  Texas  independence  are  burled ;  and  per- 
sonal property  consisting  of  books,  manu- 
scripts and  other  historical  records  relatit^ 
to  tlie  early  history  of  Texas,  and  relics." 

A  statute  (Acts  29th  Leg.  c.  7)  enacted  by 
the  Legislature  of  the  state  became  a  law  in 
full  force  January  26,  1905.    The  first  sec- 


tion of  that  act  provided  for  the  purchase 
of  certain  property  In  the  dty  of  San  Antonio 
described  thus:  "All  the  land  In  the  dty  of 
San  Antonio,  Texas,  known  as  the  Hugo  A 
Schmeltzer  Company  property,  formerly  a 
part  of  the  old  Alamo  Mission  and  adjoining 
the  Alamo  church  property  now  owned  by 
the  state,"  giving  the  metes  and  bounds  ot 
that  to  be  purchased.  The  second  section  of 
the  act  limited  the  price  to  be  iHild  and  pro- 
vided for  payment  and  appropriated  f65,O0O.- 
00  to  pay  the  same.  The  third  section  reads: 
Upon  the  receipt  of  the  tUle  to  said  land, 
the  Governor  shall  deliver  the  property  thus 
acquired,  together  with  the  Alamo  diurch 
property,  already  owned  by  the  state,  to  the 
custody  and  care  of  the  Daughters  of  the 
Republic  of  Texas,  to  he  maintained  by  them 
in  good  order  and  r^i^,  wltliout  diarge  to 
the  state,  as  a  sacred  memorial  to  the  heroes 
who  immolated  themselves  upon  the  hal- 
lowed ground;  and  by  the  Dau^ters  of  the 
Republic  of  Texas  to  be  maintained  or  re- 
modeled upon  plans  adopted  by  the  Daugh- 
ters of  the  Republic  of  Toms,  and  approved 
the  Governor  of  Texas ;  provided  that  no 
changes  or  alterations  shall  be  made  in  the 
Alamo  churdi  ^per,  as  It  now  stands,  ex- 
cept sudi  as  ore  absolutely  necessary  for 
Its  preservation.  All  of  said  property  being 
subject  to  future  l^[lalation  by  Uie  Legisla- 
ture of  the  state  of  Texas."  The  ground  was 
purchased  and  the  entire  pnqierty  was  deliv- 
ered into  the  possession  of  the  corporation, 
'the  Daughters  of  the  Republic,"  which  held 
the  exclusive  possession  and  control  thereof 
until  plaintiff  In  error  by  direction  of  the 
Governor  of  the  state  entered  upon  said 
prt^rty.  The  coloration  "maintained  the 
property  in  good  order,"  but  did  not  remodel 
it  nor  prepare  any  plans  therefOT. 

At  the  first  called  session  of  the  Legisla- 
ture In  1911  [Laws  1^1  (1st  Called  Sees.)  c 
3]  the  g»ieral  spproprlatlon  bill  was  enact- 
ed, and  contained  this  provision: 

For   the  Ttara 

Ending 
Aug.  81,  Aug.  SI. 
UU.  UU. 

For  th«  ImproT«ment  of  tb*  Ala- 
mo propertT  belonging  to  the 
state  ol  Texas,  In  tb«  city  of 
San  Antonio,  to  b«  expended  un- 
der the  direction  of  the  enperln- 
tendent ot  public  buildings  and 
grounde,  upon  tbe  approval  ot 
tha  OorerDor  ^,000.00.   

Acting  under  the  direction  of  the  Gov- 
ernor, (Donley  entered  upon  the  property  to 
make  Improvement  without  a  plan  having 
been  prepared  by  tbe  Daughters  of  the  Re- 
public, and  the  corporation  applied  to  the 
Honorable  J-  L.  Camp,  Judge  bf  the  district 
court  of  the  Forty-Fifth  Judicial  district,  for 
a  writ  of  injunction  upou  tbe  allegations 
stated  In  the  findings  of  tbe  court,  as  here- 
inafter copied  and  embraced  In  the  charter 
of  the  corporation.   The  Judge  granted  the 
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writ,  and  npon  a  hearing  peipetoated  the 
Injunction,  which  waa  affirmed  trr  the  Gonrt 

of  QtU  Appeals. 

The  judge  of  the  district  court  filed  the 
following  findings  of  fact,  which  were  adopt- 
ed by  the  Court  of  Civil  Appeals: 

"(1)  The  Daughters  of  the  Republic  of 
Texas  Is  a  private  corporation,  duly  Incorpo- 
rated under  the  laws  of  the  state  of  Texas, 
for  the  puri>0Be  set  forth  and  aneged  In 
plalntlfiTs  petition  herein. 

Under  the  act  of  the  Leglslatore  of 
the  state  of  Texas,  approved  January  26, 
1906,  aa  averred  In  plaintiff's  petition  herein, 
the  state  of  Texas  through  its  Governor  pur- 
chased the  property  known  as  the  old  Hugo 
A  Schmeltzer  building  In  plalntUTs  petition 
fatly  described,  and  being  a  part  of  what  Is 
commonly  known  as  the  'Alamo  property,* 
and  previous  to  such  purchase,  the  state  of 
Texas  had  acquired  what  Is  known  aa  the 
•Alamo  Mission'  property  proper  In  said  city 
of  San  Antonio,  the  two  properties  together 
constituting  what  Is  commonly  known  as 
the  Alamo  property  in  the  dty  of  San  An- 
tonio. 

"&)  In  accordance  with  the  provisions  of 
said  act  of  the  Legislature,  said  two  proper- 
ties were  delivered  by  the  state  of  Texas  into 
the  custody  and  care  of  plaintiff  prior  to  any 
of  the  trespasses  alleged  In  pIidntUTs  peti- 
tion, and  at  the  time  of  said  alleged  trespass- 
es said  plaintiff  was  in  possession  of  said 
property,  holding  Uie  care  ai^  custody  of 
same  under  tiie  terms  of  the  act  of  the  L^- 
Islature  above  referred  to. 

"(4)  No  plan  for  any  changes  or  alterations 
or  remodeling  of  any  of  die  hoUdings  upon 
said  prcs)erty  has  heen  made  or  adopted  hy 
plalntifl  and  approved  the  Oovmior  of 
the  state  of  Texas. 

"(S)  No  plan  for  any  alteratUms  or  changes 
or  remodeling  of  any  of  said  buildings  had 
been  pr^red  by  the  Governor  of  the  state 
of  Texas  and  submitted  to  plaintiff  for  con- 
sideration by  iriaintlff. 

"(6)  Plaintiff  has  never  surrendered  said 
property  nor  the  care  or  custody  of  same  to 
any  one,  but  has  retained  snA  possession, 
care,  and  custody  ever  since  the  delivery  of 
the  property  to  plaintiff. 

"(7)  The  defendants  In  their  official  capaci- 
ties alibied  In  plalntlfTs  petition  entered 
upon  the  said  property  prior  to  the  filing  of 
plaintiff's  petition,  and  without  the  consent 
of  plaintiff  were  at  the  time  of  the  filing  of 
said  petition  engaged  In  tearing  down  certain 
of  the  tmprovemeuts  utMn  said  property, 
making  excavations  thereon  for  rebuilding 
certain  of  the  improvements  thereon,  and 
for  the  erection  of  new  Improvements  there- 
on, and  w^e  rebuilding  certain  of  the  Im- 
provements thereon  and  remodeling  certain 
of  the  improvements  thereon. 

"(8)  This  work  was  being  done  without  any 
plan  as  to  what  future  Improvements  would 
be  made  upon  the  property  or  what  remodel- 


ing of  the  property  would  be  done,  the  evi- 
dence showing  that  the  work  was  being  done 
without  any  fixed  or  definite  plan,  and  the 
defendants  were  unable  to  Inform  the  court 
what  remodeling  of  any  Improvements  was 
contemplated,  nor  what  Improvements  were 
contemplated,  nor  what  (dianges  in  the  pres- 
ent buildings  were  contemplated  by  them  or 
by  the  Governor  of  the  state." 

[1]  It  Is  well  established  that  the  state 
Legislature  Is  <dothed  with  all  governmental 
power  which  resides  in  the  people,  subject 
to  such  limitations  as  may  be  expressed  in 
the  Constitution  of  the  state,  and  any  limi- 
tation embraced  In  the  Constitution  of  the 
United  States.  Brown  v.  Galveston,  97  Tex. 
1,  76  8.  W.  488.  Article  3,  f  1,  of  the  state 
Constitution  {o-ovldes:  'The  legislative  pow- 
er of  this  state  shall  be  vested  In  a  Soiate 
and  House  of  Representatives,  whldi  to- 
gether ^11  be  styled  *The  Legislature  of  tbe 
State  of  Texas.' " 

[2]  The  power  of  the  Legislature  of  this 
stat^  with  reference  to  Qie  propn^  In  qoee- 
tion.  Is  not  limited  by  any  provision  of  tbe 
Constitution;  therefore^  it  has  In  goieral 
"the  same  rights  and  powers  In  reqwct  to 
property  as  an  IndlvidaaL  It  may  aoqtnlte 
property,  real  or  personal,  by  otmveyanoe, 
will,  or  otherwise  and  bold  or  dlqmse  of 
the  same  or  aK>ly  it  to  any  ^irpose,  public 
or  private,  as  it  sees  fit  The  power  of  Uie 
state  in  respect  to  Its  pnverty  rights  la  vest- 
ed In  the  Legislature,  and  the  Legislature 
alone  can  exercise  tbe  power  neoesBary  to  Uie 
enjoyment  and  tffotection  of  those  rights,  by 
the  enactment  of  statutes  for  that  poxposa 

*  •  *  Tbe  state  has,  in  goieral,  tbe  same 
power  to  contract  as  a  corporation  or  an  in- 
dividual." 86  Cya  pp.  SIB».  STL 

[3]  We  are  of  opinion  that  the  atat^  act- 
ing by  Its  Legislature,  had  tbe  antborlty  to 
acquire  titie  to  tbe  Alamo  property  and  to 
place  that  property  In  the  custody  of  the 
corporation,  the  Daughters  of  the  Republic 
But  it  Is  said  that  the  care  of  the  property 
was  the  act  of  an  officer.  An  officer  is  one 
who  exercises  some  functions  of  the  govern- 
ment No  such  authority  is  vested  In  that 
corporation.  We  do  not  care  to  discuss  tbla 
question  further  than  to  say  that  the  prepa- 
ration of  plans  for  Improvement  Is  not  a 
function  of  the  government,  but  of  an  archi- 
tect The  service  to  be  performed  by  the  cor- 
poration was  such  as  could  bave  been  com- 
mitted to  any  person. 

[4-1]  We  are  of  opinion  that  by  the  ac- 
ceptance of  tbe  terms  of  the  statute  tbe  cor- 
poration became  a  trustee  for  the  state.  But 
the  question  arises.  Can  a  corporation  act  as 
trustee?  "Tbe  power  of  a  corporation  to 
act  as  trustee  for  any  purpose  within  the 
scope  of  Its  charter  or  governing  statute 

•  •  •  Is  entirely  free  from  doubt"  10 
Cyc  p.  1140.  "To  constitute  a  direct  trust, 
there  must  be  a  conveyance  or  transfer  to  a 
person  capable  of  holding  It:  there  must  also 
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be  an  object  or  fund  transferred,  and  a  oeatai 
que  tzost  or  puzpow  to  wttldi  tlie  tnut  fond 
is  to  be  ai^iUed."  GonunlsBlonan  t.  Walk^, 
6  How.  (Miss.)  143,  88  Am.  Dec  488.  In  ttie 
case  dted  the  trustees  mm  appointed  by  the 
etate,  and  It  was  held  that  tike  action  by  the 
atate  was  valid  and  created  a  trust  In  favor 
of  the  state.  The  state  had  the  power  by  Its 
Legldatnre  to  create  the  corporation  and  to 
convey  the  property  to  it;  the  corporation 
had  Uie  power  to  perform  the  duties,  and 
ttiere  was  a  purpose  that  was  publle  None 
of  the  idements  ct  an  ofllce  axe  present;  but 
eadi  element  of  a  tmst  exists,  niis  consti- 
totes  the  corporatUm  a  tmstee  of  the  state 
with  power  to  maintain  the  property  "In 
good  order  and  repair.**  No  title  passed  to 
the  corporation,  nor  did  any  authority  vest 
except  that  expressed  or  ImiOled  by  the  terms 
of  the  law. 

[7]  Plaintiff  In  error  Insists  that  the  act 
under  which  the  corjH) ration  claims  Is  void 
because  It  does  not  comply  witb  section  85 
of  article  8  of  the  ConstltutLon,  whldi  reads: 
"No  bill  (except  general  appropriation  bills, 
which  may  embrace  the  various  subjects  and 
accounts,  for  and  on  account  of  which  mon- 
eys are  appropriated)  shall  contain  more  than 
one  subject,  which  stiall  be  expressed  In  Its 
title."  The  caption  of  the  act  In  question 
reads:  "An  act  to  provide  for  the  purchase 
and  conveyance  to  the  state  of  Texas  of  the 
land  in  the  dty  of  Ban  Antonio  known  as 
the  Hugo  &  Scbmeltzer  Company  property, 
which  was  a  part  of  the  Alamo  Mission;  and 
for  the  care  and  preservatiou  of  said  prop- 
erty, and  of  the  Alamo  church  property  now 
owned  by  the  state;  and  appropriating  the 
sum  of  sixty-five  thousand  dollars  (¥65,000.00) 
to  carry  out  the  provisions  of  this  act"  The 
purpose  was  the  acquisition  of  the  Alamo 
property,  and  to  provide  for  the  care  of  it 
and  the  aiq;>ropriatlon  of  a  sum  to  purchase 
the  property.  Everything  provided  for  in  the 
bill  is  Included  in  the  subject  of  the  bill,  as 
expressed  in  the  caption.  The  objection  Is 
not  sound.  Mnrphey  v.  Menard,  11  Tex.  673; 
Barnes  v.  Hardeman,  16  Tex.  366. 

[I]  The  Attorney  General  asserts  that  the 
corporation  was  not  lawfully  created  under 
the  statute  of  this  state,  because  the  law 
does  not  authorize  the  creation  of  such  cor- 
poration for  the  purposes  named  in  its  char- 
ter. The  second  Bubdlvislon  of  article  1121, 
Revised  Statutes,  reads :  "The  purposes  for 
which  private  corporations  may  be  formed 
are:  •  *  •  (2)  The  support  of  any  be- 
nevolent, charitable,  educational  or  mission- 
ary undertaking."  The  purpose  of  this  cor- 
poration Is  clearly  "educational."  What- 
ever educates  is  within  the  meaning  of  "ed- 
ucational undertaking."  Education  in  the 
sense  aa  used  in  the  statute  Includes:  "In 
its  iKoadeat  sens^  •  *  •  joot  merely  the 
ln8tnictl<m  rec^ved  at  staiool  or  college, 
but  fbe  whole  course  of  trainli^  moral,  in- 
tenectowl  and  phyaleal;  la  not  limited  to  the 


ordiiia^  instractlon  of  On  cbild  In  ttw  por- 
Bulta  of  literature.  It  comprehends  a  propn 
attention  to  the  moral  and  religlona  soitl- 
ments  of  the  child.  And  It  is  aometimeB 
oaed  as  synonymoua  with  Oeanilng.'"  14 
Oy&  p.  1230.  The  sentiment  of  regard  tor  the 
memory  of  those  who  gave  their  lives  tor 
the  blessings  of  this  great  state  stimulates 
patriotism,  and  is  in  the  highest  sense  edu* 
catlonaL  The  facts  to  be  preserved  furnish 
the  means  of  the  best  education  for  the 
young  men  and  women  of  this  state.  The 
purpose  is  laudable  In  its  Influence  upon  flie 
present  generation;  It  Is  landaUe,  educa- 
tional, and  benevolmt  tor  the  future  clt> 
laras.  TUB  qneetifHi  is  asked:  "Should  a 
state  commit  its  interests  to  corporations?" 
This  court  has  naught  to  do  with  the  policy 
d  the  state  on  that  question.  AU  lltlganta 
"look  alike"  here.  However,  we  will  say 
that  this  is  not  such  a  soulless  corporation 
aa  needs  to  tiave  a  vratidt  upon  its  actions. 
The  heart,  tlie  soul,  and  spirit  of  patriotism 
are  the  capital  ^ployed  by  those  women 
which  would  not  detract  from  the  authority 
and  power  of  the  state.  On  the  contrary, 
those  ladles,  with  no  hope  of  gain  to  them- 
selves, undertook  to  substitute  for  the  state's 
fund,  which  would  have  been  created  by  tax- 
ation, the  voluntary  offerings  of  the  people — 
a  tribute  of  patriotism,  eanctifled  by  love  for 
the  state,  and  reverence  for  the  memory  of 
her  heroic  dead.  Can  there  be  danger  from 
such  a  corporation?  We  think  not 

[I]  It  is  also  urged  that  the  act  which  com- 
mitted the  Alamo  property  to  the  care  of  the 
Daughters  of  the  Republic  was  repealed  by 
the  appropriation  bill  of  1911,  which  we 
again  conr: 

For   the  T«an 

Bndlng 
Aug.  SI.  Aiig.Sl, 
UU.  3UI. 

For  the  lmproTem«nt  of  tli«  Ala- 
mo property  belonglns  to  tho 
state  of  Texas,  In  the  cltr  of 
Sac  Antonio,  to  be  expended  un- 
der the  direction  of  the  superin- 
tendent of  public  buildings  and  ■ 
ground!,  upon  the  approral  ot 
the  OoTsmor   |S.00O.OI>.   

[1I-1Z]  There  Is  no  express  repeal  of  the 
former  law;  hence.  If  repealed,  It  must  be 
by  Implication,  which  Is  not  favored.  The 
two  laws  relate  to  the  same  subject,  and 
should  be  considered  as  If  Incorporated  into 
one  act  If  being  so  considered  the  two  can 
be  harmonized  and  effect  given  to  each,  there 
can  be  no  repeaL  Neill  v.  Keese^  6  Tex. 
23,  51  Am.  Dec.  746.  "There  statutes,  being 
in  pari  materia,  and  relating  to  the  same 
subject  are  to  be  taken  together  and  so 
construed,  in  rdlerence  to  each  other,  as  that 
If  practicable,  effect  may  he  given  to  the 
entire  lunvMons  of  eaclL  •  *  •  Thus 
considered,  there  Is  no  repugnancy  between 
the  provisions  of  these  statntea.  They  may 
stand  togethtf ,  and  tfect  may  be  given  to 
the  entire  provisions  of  each.    And  thus 
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to  constme  and  give  effect  to  them,  Is  In 
accordance  wltb  the  established  rule  of  con- 
stmction."  Brown  t.  Chancellor,  61  Tex. 
488.  The  first  act  directed  the  GoTernor  to 
purchase  the  Hugo  &  Scfameltzer  Company 
property  and  ddlver  tt  to  the  corporation, 
to  be  maintained  In  good  order  at  Its  own 
expense.  The  corporation  was  authorised  to 
remodel  and  Improve  the  proi>erty  (except  the 
church)  at  Its  own  expense,  upon  plans  to 
be  provided  by  the  corporation,  and  to  be  ap- 
proved by  the  Governor.  This  conferred  up- 
on the  corporation  the  InltlatiTe  as  to  im- 
provements, with  the  power  in  the  Governor 
to  dlsapvrora  the  plana.  His  authority  was 
limited  and  negative.  In  1911  the  Lagisla- 
ture  evidenUy  believed  that  there  was  need 
tor  some  improvonent  of  the  iwoperty.  The 
members  of  the  corporation  had  been  at 
war  among  themselves,  which  doubtless  caus- 
ed the  aivroprlation  to  be  made  in  these 
terms :  "For  title  improvement  of  tiie  Alamo 
property  belonging  to  tiie  State  of  Texas 
In  the  Cl<7  of  San  Antonio,  to  be  expended 
under  the  direction  of  the  Siverlntemlent 
of  PabUc  Buildings  and  Gnmnds,  upon  tha 
approval  of  the  Governor."  The  Legislature 
Intended  that  the  funds  of  tbe  state  should 
be  expended  Iqr  its  offloer— that  Is,  under  the 
direction  of  the  superintendent  tit  pnbUe 
buildings  and  grounds — which  implies  that 
the  superintendent  diould  have  tlie  right  to 
enter  the  buildings  and  grounds  for  the  pur- 
pose of  improvement  The  limitations  were 
(1)  It  must  be  done  with  the  approval  of  the 
Governor;  and  CO  he  conld  not  interfere 
with  the  "old  chvdi,"  except  to  make  re- 
pairs necessary  to  Its  preservation,  which 
limitation  of  the  statute  was  general  and 
bound  the  Governor  as  well  as  the  corpora- 
tion. 

[1 3]  The  entry  by  the  plalntUf  In  error  did 
not  dispossess  the  corporation,  but  the  duties 
of  each  might  be  performed  at  the  same 
time,  for  neither  the  corporation  nor  the  su- 
perintendent could  Improve  the  property  with- 
out the  consent  of  the  Governor.  When  the 
$5,000  bad  been  expended,  the  right  of  the 
superintendent  would  have  expired.  The 
execution  of  both  laws  could  have  been  ac- 
complished In  harmony.  The  provision  that 
the  plans  to  be  provided  by  the  Daughters 
of  the  Republic  for  Improvement  should  be 
approved  by  the  Governor  and  that  the  ex- 
penditure of  the  $5,000  should  be  under  his 
direction  and  control  rendered  a  conflict  al- 
together Improbable,  If  not  impossible.  There 
was  no  repeal  of  the  first  act  by  the  Item 
In  the  appropriation  bill. 

To  the  argument  that  the  direction  as  to 
expenditure  of  the  $5,000  Is  unconstitutional, 
it  Is  sufficient  to  say  that  from  this  lan- 
^age — "no  bill  (except  general  appropriation 
IjUIs,  which  may  embrace  the  various  sub- 
jects and  accounts,  for  and  on  account  of 
which  moneys  are  appropriated)  shall  con- 


tain more  than  one  subject,  whlcA  shall  be 
expressed  In  Its  title"— -the  exception  re- 
lieves that  bill  from  the  limitation  and  per- 
mits the  same  treatment  of  each  subject  of 
the  appropriation  bill  that  would  apply  if  it 
were  embraced  In  a  separate  bUL 

[1 4]  It  cannot  be  that  a  separate  and  inde- 
pendent law  would  be  necessaiy  to  direct 
and  control  the  expenditure  of  every  item 
of  appropriation. 

[IS]  It  has  been  insisted  that  this  is  a 
suit  against  the  state;  Oketetcae  not  main- 
talnabl&  This  Is  not  an  action  against  the 
state,  but  against  pUdntiff  in  error,  diaic- 
Ing  him  with  a  vlotatlon  of  a  law  of  tbe  state 
and  an  invasion  of  plalntiflrs  rights.  Stan- 
ley V.  Schwalby,  8S  Tex.  348,  19  S.  W.  2M; 
86  Gya  917.  The  subject  is  treated  exhaus- 
tively in  the  text  and  notes  at  the  place  cited. 
If  the  dedslon  should  be  agalnqt  plalntUC 
in  error,  it  would  not  affect  the  state,  but 
alfflply  establish  that  he  entered  opon  the 
premises  and  proceeded  contrary  to  law,  or 
without  lawful  authority.  The  petltlm  for 
injunction  alleged  no  act  done  by  Uie  plaln- 
tUt  In  error  which  he  was  not  autboiized 
by  lav  to  do  under  Uw  inaten^ion  of  the 
Governor.  Hia  entxy  did  not  interfere  with 
the  corporation  In  Its  possession,  nor  hinder 
the  perfonnanoe  of  any  duty.  The  injunc- 
tion was  improperly  granted.  It  ia  ordered 
that  the  injunction  be  dissolved,  and  that 
Judgment  be  entered  that  the  plaintiff,  the 
corporation,  take  nothing  by  this  suit;  and 
that  plalntUC  in  error  go  hence  without  day 
and  recover  of  the  oorporatltHi,  the  Daughters 
of  the  B^nd)lic^  all  costs  of  th«  aevvral 
courts 


HOC8TON  T.  KOON<m 
(Supreme  Court  of  Texas.    April  23,  191S.) 
PuBwo  I^nos  (I  172*)— Lands  of  State— 

Rio  ITT  TO  PUBCHASB— QUANTITT  OT  LAND. 
AcU  27th  Leg.  a  125,  |  8,  prohibiting  tbe 
Commissioner  of  tbe  General  Land  Office  from 
selling  to  the  same  person  more  than  four  sec- 
tl(m8  of  land,  was  not  repealed  by  Acts  2dth 
Leg.  c  1<J3,  I  8,  providing  for  the  snnrey  and 
■ale  of  pabllc  school  lands,  bnt  Uie  two  acts, 
flo  far  as  they  relate  to  the  same  subject,  are  to 
be  coDStmed  together;  and  hoiee,  where  one 
had  purchased  four  sections  under  the  act  of 
11)01,  a  further  purchase  of  two  sections  under 
the  act  of  1906  was  void. 

[Ed.  Note.— For  other  cases,  see  PnUic  Luds, 
Cent  Dig.  |g  G23-543;  Dea  Dig.  i  172.*] 

ETrror  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  G.  G.  Houston  against  3.  K. 
Koonce.  Judgment  fUr  deftedant,  and 
plaintiff  brings  error.  Affirmed. 

For  opinion  of  Court  of  Civil  Appeals,  see 
136  S.  W.  1169. 

J.  R  Starley,  of  Barstow,  for  plalntUf  in 
error.  A.  s.  Hawkins,  of  Phoenix,  Ariz.,  for 
defendant  In  error. 
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BBOWN,  a  J.  We  copy  the  statement  of 
the  case  made  by  the  Court  of  GItU  Appeals, 
u  foUowa: 

"G.  O.  Houston  sued  Mrs.  J.  B.  Koonce 
In  treapftss  to  try  title  to  recover  two  tracts 
of  land  designated  as  snrreys  Nos.  17  and 
Ifl,  and  from  a  Judgment  rendwed  in  de- 
fendant's favor  upon  a  verdict  returned  in 
obedlenoe  to  a  peremptory  instruction  by  the 
court  plain  tiff  has  appealed. 

"The  evidence  of  title  upon  which  the 
plaintiff  reUed  was  a  purported  purchase 
from  the  state  imder  and  by  virtue  of  sec- 
tion 8,  &  108,  ph  164.  Acts  of  the  Legislature 
1906.  Prior  to  the  purported  sales  of  the 
two  surveys  to  the  plaintiff  br  the  Oommis- 
axmae  of  Ow  General  Land  Office,  i^ntlff 
had  already  purchased  from  the  state  the 
following  four  surveys  of  public  school  land, 
designated  as  surveys  Nos.  12,  13,  14,  and 
U.  Plsintift  ^vUed  for  the  purchase  of 
said  survey  12  for  purposes  of  a  home  on 
condition  of  settlement;  and  for  the  purchase 
of  surreys  13,  14,  and  U  as  additicmal  to 
survey  12,  his  home  section.  These  four 
tracts  were  surveyed  under  section  8,  c  103, 
of  the  Act  ot  1006,  and  no  sale  of  any  of 
those  four  surveys  has  bem  <»neeled.** 

Section  8,  a  126,  p.  2M.  Acta  ot  the  Leg- 
islature 1901,  provides  that:  "The  Commis- 
sioner of  the  General  land  Office  is  hereby 
prohibited  from  selling  to  the  nme  party 
more  than  four  sections  of  land,  and  all 
applications  to  purcSiase  land  shall  also  dla- 
doee  the  prior  lands  purchased  Iqr  the  ap- 
plicant from  the  states  If  any,  since  the  tak- 
ing effect  of  this  act;  and  the  residence  of 
the  applicant  at  said  Ume,  and  if  it  aivear 
tha«from  or  from  the  records  in  the  land 
office  that  said  apidicant  has  already  pur- 
chased land  aggregating  A>ur  secttons  since 
tito  taUng  ^ect  of  this  act,  his  application 
shaB  be  refBCted." 

From  8ectl<m  8  of  chapta  108  of  the  Laws 
of  1905,  p.  164,  we  caps:  "Any  person  de- 
siring to  purchase  any  portion  of  tlie  nnsur- 
veyed  school  lands  shall  first  make  a  written 
application  to  the  surveyor  of  the  propar 
county  or  district  in  which  the  land,  or  a 
portion  thereof,  Is  situated,  signed  and  sworn 
to  by  the  appUcant,  giving  his  post  office 
address,  and  designating  the  land  he  de- 
sires by  metes  and  bounds,  as  nearly  as 
practicable,  and  stating  that  he  desires  to 
hare  the  land  surveyed  with  the  intention 
of  buying  it.  and  that  he  is  not  acting  in 
collusion  with,  or  attempting  to  acquire  said 
land  for  another  person  or  corporation.  It 
shall  be  the  duty  of  the  surveyor  to  file  and 
record  such  application  and  to  survey  the 
land  and  file  the  application  and  field  notes 
in  Ibe  land  office  within  ninety  days  from 
the  date  of  the  filing  of  the  application,  to- 


gether with  a  properly  prepared  and  certi- 
fied sketch  of  the  survey,  with  the  varia- 
tions at  which  all  lines  were  run.  The  land 
shall  be  surveyed  under  the  instructions  of 
the  Commissioner  of  the  General  Land  Of- 
fice, and  where  practicable,  into  8ectl(ms  of 
six  hundred  and  forty  acres  each,  and  of  a 
r^nlar  form.  The  applicant  shall  pay  to 
the  surveyor  one  dollar  as  a  filing  fee^  and 
his  further  lawful  fees  for  surveying  the 
land.  When  the  anrv^or  returns  the  ap- 
pJioitlon  and  fl61d  notes  to  the  land  office, 
he  shall  report  under  oath  the  cUussUlcatlon 
and  market  value  ct  the  land,  and  also  the 
timber  thereon  and  Its  value,  which  may  be 
considered  in  connection  with  sutdi  other  evi- 
doice  ss  may  be  reiiuired  in  determining  the 
dass  and  price  to  be  given  tiie  land  or  Um- 
ber. If  upon  inspection  <^  the  papers,  the 
Commissioner  is  satisfied  from  the  re^rt  of 
the  surv^or  and  the  records  of  the  land  a^ 
flc^  that  the  land  is  vacant  and  belongs  to 
•tiLe  school  fund,  and  the  surv^  has  been 
made  according  to  law,  he  shall  approve  same 
and  notl^  the  ai^Ucant  that  the  land  is  sub- 
ject to  sale  to  him,  stating  the  classification, 
price  and  terms,  which  shall  be  the  same  as 
that  fbr  snrv^ed  lands*  except  as  her^ 
provided." 

The  two  laws  are  entirely  consistent,  so 
far  as  th^  apply  to  the  same  subject,  and 
no  repeal  of  the  previous  law  was  effected 
by  the  law  of  190B.  In  the  act  <tf  1906  (sec- 
tion 8),  which  regulates  the  sale  of  unsur- 
veyed  lands,  this  language  is  used:  "He 
(the  Commissioner)  shall  approve  same  and 
notify  the  applicant  that  the  land  is  subject 
to  sale  to  him,  stating  the  clas^cation, 
price  and  terms,  which  shall  be  the  same  as 
that  for  surveyed  lands,  except  as  herein 
provided."  Contdusive  of  this  Issue  Is  this 
provision:  "The  land  shall  be  surveyed  un- 
der the  instructions  of  the  Commissioner  of 
the  General  Land  Office,  and  where  prac- 
ticable, into  sections  of  six  hundred  and  for^ 
ty  acres  each,  and  of  a  regular  form." 

It  is  apparent  that  the  only  difference  be- 
tween the  terms  of  sale  of  surveyed  and  un- 
surveyed  lands  was  that  the  applicant  was 
required  to  have  the  unsurveyed  land  survey- 
ed, and  the  Commissioner  mi^t  make  differ- 
ent terms  of  paym^t  Under  neither  law 
could  a  purchaser  acqidre  more  than  four 
sections.  The  Commissioner  b^g  prohibited 
in  the  emphatic  terms  of  the  statute  to  sell 
more  than  four  sections  to  one  man,  the  sale 
of  the  land  in  controversy  to  Houston  was 
void,  and  he  had  no  title  upon  which  to  re- 
cover. 

It  Is  ordered  that  the  Judgments  of  the 
Court  of  Civil  Appeals  and  district  court 
be  affirmed,  and  that  the  plaintiff  in  error 
pay  all  costs. 
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H0T7ST0N  AVERT. 
(»npreme  Court  of  Texas.    April  23,  1918.) 

Error  to  Coart  of  C^tU  Appeals  eC  Second 
'Bapreme  Judicial  District 

"Not  to  be  officially  reported." 

Action  by  G.  O.  Houston  against  G.  Q.  Avery. 
Judgment  for  defendant,  and  plaintiff  brings  ei^ 
ror.  Affirmed. 

J.  a  Starley,  of  Barstow,  for  plaintiff  in  er- 
ror. J.  r.  HcKenzte,  of  Bl  Paso.  A.  J.  Wilson, 
of  Pecos,  and  B.  OarOedse,  of  Ansttn,  for  de- 
fendant  in  error. 

BBOWM,  C.  J.  This  is  a  companion  case  to 
Houston  V.  Koonco  (No.  2,801)  16ft  8.  W.  202. 
this  day  decided  by  this  court  The  'facts  ore 
practically  identical  with  that  case,  and  for  the 
reasons  stated  in  the  oidnion  in  that  cose  the 
judgments  of  the  Conrt  of  Civil  Appeals  and 
district  conrt  are  affirmed,  with  all  costs  against 
the  plainUfl  In  erxor. 


LANS  T.  STATE, 

(Conrt  of  Criminal  Appeals  of  Texas.  April  23,. 
1018.) 

CannHAi,  Law  (S  1000*)  —  Btatbmbnt  of 

FAOTB— BZZU  or  BXOEFnON— NEGBSaiTT. 

On  appeal  in  a  criminal  case,  where  the 
record  contains  neither  a  statement  of  facts 
nor  bills  of  exception,  the  sufficiency  of  the  evi- 
dence to  warrant  a  conviction  cannot  be  review- 
ed ;  the  testimony  not  being  bef<»re  the  court 
[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  266S,  2788,  280S-2S22, 
282S^2827,  2827,  Sm»2S&,  8201;  Dec  Dig.  i 
1090.'] 

Appeal  trom  District  Oonrt,  Bndth  Coimtr; 
B.  W.  Bimpsoii,  Judge. 

Sam  Lane  waa  o(aivlcted  of  violating  the 
local  option  law,  and  he  ai^wala.  Affirmed. 

C.  B.  liine.  Asst  Atty.  Gen.,  for  the  Statew 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law;  Mb  pon- 
isbment  being  assessed  at  two  years'  confine- 
ment In  the  penitentiary. 

The  record  Is  before  ns  without  a  state- 
ment of  facts  or  bUls  of  exception.  The  only 
ground  of  the  motion  for  new  trial  Is  that 
the  evidence  does  not  Justify  or  warrant  the 
convlctlfHL  Inasmuch  as  the  testimony  Is 
not  before  ns,  we  are  unable  to  revise  this 
matter. 

The  Judgment  is  afllnned. 


•WILSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas. 
April  16,  1913.    On  Motion  for 
Rehearing,  May  7,  1018.) 

1.  Obiminai,  Law  (M  88S»  448*)— BnoMTCB— 

Stateuxnt  or  Fact. 

The  testimony  of  a  witness,  who  had  meos- 
nred  tracks  and  the  shoes  of  accused  that  they 
were  of  the  same  length,  was  a  statement  of 
fact  and  admissible  to  connect  accused  with  the 
crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  j|  871-874.  1035-1039.  1041- 
1043. 1045, 10^1061;  Dec;,  Dig.  H  303,448.*] 


2.  IiABOKirr  <|  60*)— BVIDKHOB— AoiassxBii^ 

ITT. 

Where  the  state  depended  on  circumstan- 
tial evidence  to  establish  a  larceny  of  cotton, 
that  tracks  leading  to  the  door  where  the  cot- 
ton was  fonnd  had  been  robbed  ont  by  the 
foot  could  be  proved. 

[Ed.  Note.— For  other  coses,  see  Larceny, 
Cent  Dig.  S  142 ;  Dec.  Dig.  t  50.*] 

3.  Labgeitt  (S  60*)— Evidenob— Admzssibii> 

XTT. 

On  a  trial  for  theft  of  cotton,  the  testi- 
mony of  a  witness  that  he  had  seen  mule  tracks 
and  that  accused  owned  mules  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  142 ;  Dec.  Dig.  {  60.*] 

On  Motion  for  Rehearing. 

4.  LABCBirr  (|  S5*>— EVIDEHOB— SUFFICIEIfCT. 

EMdence  held  to  Justify  a  conviction  of 
theft 

[Ed.  Note.— For  other  cases,  see  I«xceny, 
Cent  DliLli  X62,  164,  16067-168;  Dee. 
Dig.  I  6Bl*] 

Appeal  from  OoUln  Oonnty  Oonrt;  H.  Xjb 
Davis,  Judge. 

John  Wilson  was  convicted  of  0ief^  and 
he  appeals.  Affirmed. 

Wallace  Hughston,  of  McKinney,  for  ap- 
pellant CI  Bl  Lan^  Asst  Atty.  Gen^  for 
the  State. 

HARFEOt,  J.  Appellant  was  convicted  of 
the  offense  of  theft  of  cotton  under  $50  in 
value,  and  prosecutes  this  appeal. 

While  this  case  was  tried  In  the  county 
court  In  January,  1911,  the  record  has  but 
recently  been  filed  In  this  court  We  know 
of  no  reason  why  more  than  two  years 
should  have  elapsed  from  the  time  the  case 
was  tried  until  the  record  was  filed  in  this 
court  The  law  commsftids  the  clerks  to 
make  ont  these  records  and  forward  them 
to  this  court  immediately  after  the  trial, 
and,  If  the  clerks  would  do  their  duty  In 
this  ■  re^tect  there  pwhaps  would  not  be 
such  comidalnt  about  delay  in  tbe  dispori- 
tion  of  cases. 

It  appears  that  Ham  Howery  testified: 
"I  am  a  deputy  sberlff,  and  was  constable 
in  1910,  and  have  been  an  officer  for  16 
years.  I  know  the  defendant  and  Soott 
Lynch.  I  remember  going  to  tbelr  hwne  In 
October  of  last  year,  i  got  there  between 
10  and  11  o'dock.  Wilson  and  Lynch  were 
In  the  bed  asleep.  Jim  Lewis  went  wltb  aim. 
A  man  named  Woods  came  along  after  ve 
got  there.  After  we  came,  a  woman  and 
little  child  came.  I  made  some  Investigation 
of  the  smokehouse  and  found  1,200  or  1,600 
pounds  of  cotton  and  some  sacks,  wMch 
were  on  the  south  side  of  the  house  and 
ri^t  at  the  door.  The  tracks  had  be&i 
tramped  out  I  saw  some  mules  in  the  lot 
They  were  shod  and  had  corks  on  their 
shoes.  I  saw  mule  tracks  at  the  wagon  by 
the  side  of  the  field  and  at  the  house.  I 
did  not  measure  the  mule  tracks.  The 
tracks  that  I  saw  were  common  mule  tracks, 
and  they  were  all  about  the  same  size.  All 


•For  othsr  cues  m*  same  u«lc  sad  isetton  NUHBBB  In  Deo.  Dig.  4  An.  Dig.  K^-Nth  Series  *  as^'r  Indexss 


Digitized  by 


Google 


1^) 


WILSON 


T.  STATE 


205 


the  mule  tradks  tbat  I  saw  at'  the  field  and 
at  Uie  house  and  In  the  lot  were  abont  the 
same  slxe.  I  measured  some  shoe  tracks  In 
the  field  <nC  two  different  parties  who  came 
from  the  wagon,  and  I  measored  th^  tracks. 
I  went  to  where  the  wagon  stood,  and  the 
traces  led  from  that  wagon,  and  there  wesre 
two  different  sizes,  ^d  I  measured  them. 
I  also  measured  Wilson's  and  Lynch's  shoes 
at  the  honse.  I  measured  the  tracks  with  two 
I^eces  of  cotton  stalks,  and  I  measured  Wil- 
son's shoes  and  Lynch's  shoes  with  the  same 
measure  I  used  in  the  field,  and  the  length 
of  Wllson'8  shoe  was  the  same  as  the  length 
of  one  of  the  tracks,  the  shortest,  and 
L^wA**  shoes  were  the  same  length  as  the 
longest  tracks.  Wilson  had  fbe  smallest 
shoe." 

[1]  Appellant  objected  to  this  witness  and 
Jim  Lewis  being  permitted  to  testtfr  that  they 
measured  the  men's  tra<^s  found  where  the 
cotton  was  stol^  with  two  pieces  of  cotton 
stalks,  and  had  also  measured  the  shoes  of 
appellant  and  another,  and  they  correspond- 
ed. No  brief  has  been  filed  In  behalf  of  ap- 
pellant, and  the  only  grounds  urged  to  the 
Introduction  of  this  testtmosy  were  tbat  the 
testimony  '*was  immaterial,  trrelerant,  In- 
competent, prejudicial,  and  hearsay,  and  it 
was  an  opinion."  The  testimony  was  very 
material  and  was  not  an  opinion  but  a 
statonent  of  a  fact;  they  had  measured  the 
tracks  and  the  shoes  of  app^nt,  and 
these  were  rery  cogent  circumstances  and 
admissible  In  evidence.  Mr  Brandi  in  his 
Criminal  Law  says:  "Where  a  witness  qual- 
ifies himself  to  give  his  opinion  as  to  simi- 
larity of  tracks  by  taking  measorements, 
making  tests,  etc.,  his  opinion  Is  admissible" 
— citing  Wearer  t.  State,  46  Tex.  Cr.  R.  618, 
81  S.  W.  39 ;  McLaln  t.  State,  80  Tex.  App. 
482,  17  S.  W.  1092,  28  Am.  St  Rep.  934; 
Goldsmith  T.  State,  32  Tex.  Cr.  B.  116.  22 
S.  W.  406;  Thompson  t.  State,  4S  Tex.  Or. 
B.  192,  74  S.  W.  914;  Meyers  t.  State,  14 
Tex.  App.  48;  Blppe^  r.  State,  29  Tex.  App. 
87,  14  S.  W.  44& 

[2]  He  also  objected  to  this  witness  and 
Wm.  Hector  testifying  that  they  noticed  the 
tracks  and  stating  ^t  the  wagon  had  been 
backed  Tip  to  that  smokehouse  (where  the 
cotton  was  found)  and  the  team  taken  out 
and  the  cotton  unloaded;  tbat  the  tracks 
bad  been  nd>bed  oat  by  the  foot  (the  wit- 
nesses moTii«  their  hands  backwards  and 
forward),  and  the  tnu^  had  been  spoiled 
4mt  as  far  as  20  feet  from  the  door.  These 
were  facts  which  the  witnesses  should  have 
been  permitted  to  testtfy  to,  as  they  saw 
ttiem,  and  the  fact  that  the  trades  had  been 
robbed  out  leading  to  the  door  where  the 


cotton  was  found,  to  say  the  least  ot  it, 
would  be  a  very  sospicLoos  drcnmatance, 
and,  as  this  Is  a  case  deipending  on  drcom- 
stantlal  evidence,  the  court  did  not  err  In 
admitting,  the  testimony, 

[I]  The  only  other  testimony  objected  to 
was  testimony  as  to  the  mule  tracks  found 
in  the  field.  The  witnesses  say  they  were 
"common  mule  trat^";  and,  as  there  was 
no  evidence  offered  to  show  that  these  trac^ 
were  compared  with  the  tracks  made  by 
mules  owned  by  appellant,  nothing  prejndi* 
dal  to  aj^lant  was  admitted.  It  was  c^- 
talnly  permissible  for  witnesses  to  state 
that  they  saw  mule  tnu&s,  and  It  was  ad- 
missible to  prove  that  appellant  owned 
mules.  If  there  had  been  an  effort  made  to 
compare  the  tracks  found  with  the  known 
tracks  made  by  appellant's  mules,  then,  if 
an  objection  had  been  made  that  no  sufficient 
predicate  had  been  lat<j,  It  might  be  good. 
There  is  no  motion  for  a  new  trial  in  the 
record,  and  the  bills  of  exertion  present  no 
error. 

The  Judgment  Is  aflBrmed. 

On  Motion  for  Rehearing. 

[4]  Appellant  has  filed  a  motion  for  a  re- 
hearing Id  which  he  earnestly  Insists  that 
the  testimony  is  Insnfllclent  to  sustain  the 
conviction.  We  have  again  reviewed  the 
record,  and.  while  It  Is  a  case  of  drcum- 
Btantial  evidence,  we  think  It  amply  sup- 
ports the  verdict  Jim  Lewis  had  some  cot- 
ton stolen  from  him  one  n^ht  Dr.  Maxwell 
was  called  to  Lewis'  house  that  night  about 
12  o'clock,  and  in  going  there  he  saw  a  wag- 
on, with  a  mule  team,  stopped  near  where 
Lewis'  cotton  was  stored.  He  called  Lewis' 
attention  to  it.  and  shorOy  thereafter  Lewis 
and  a  neighbor,  Mr.  Bowman,  went  to  In- 
vestigate the  matter.  The  wagon  bad  left 
LewlB*  cotton  patch,  but  they  followed  on 
down  the  road,  and  at  appellants  house 
they  saw  a  wagon  with  a  mule  team  backed 
up  to  the  smokehouse  of  appellant.  The 
next  morning  cotton  was  found  In  this  smoke- 
house. Lewis  lost  a  certain  character  ot 
cotton,  Rowden.  They  found  Rowden  cot- 
ton in  appellant's  smok^ouse.  No  explana- 
tion is  given  in  the  record  where  he  got  this 
Rowden  cotton.  Men's  tracks  were  found 
at  the  point  where  Lewis  lost  his  cotton. 
These  tracks  were  measured.  A  known 
track  of  appellant  was  measured  and  they 
corresponded  exactly.  If  these  facts  would 
not  Justify  a  finding  that  he  was  the  person 
who  stole  the  cotton,  then  it  would  be  im- 
posslhle  to  sustain  a  conviction  unless  some 
one  saw  the  theft  committed. 

The  motion  for  r^iearing  Is  overruled. 
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cmtBirrr  btatb. 

(Oonrt  at  Criminal  °'  Texai.  April  16> 

Cbihinai.  liAW  a  IC^O*)— Appeai^umbdio- 

The  Oonrt  of  Criminal  Appeali  has  no  ja- 
risdietlon  of  an  appeal  from  a  indgment  of  the 
conntj  conrt  flninr  defendant  (ifO  on  apjwal 
from  a  recoi^er;  Code  Cr.  Proc.  1»11,  art  87, 
declaring  final  a  jadgment  of  the  county  court 
for  |1W  or  less  on  appeal  from  an  Inferior 
coort 

[BU.  Note^For  oflier  cases,  see  Criminal 
Law,  Gent  Dig.  H  2578-2580;  Dte.  I>is.  I 
lOiiOL*] 

Appeal  from  Matagorda  Otmnts  Conrt;  W. 
S.  Holman,  Judge. 

J.  H.  Cortett  was  fined  9SB  in  tlie  county 
court  on  ain>eal  the  recorder's  court, 
and  appeals.    Dla missed. 

Gaines  &  Gorbett  and  J.  W.  Conger,  all  of 
Bay  City,  for  appellant  G  B.  Lane,  Ant 
At^.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  AppeUant  was  charged 
In  the  recorder's  conrt  with  a  violation  of 
the  city  ordinance,  and  was  there  fined  $25. 
He  prosecuted  an  appeal  to  the  county 
conrt  In  which  court,  upon  trial,  he  was 
i^n  fined  $25.  From  that  Jndgmoit-  he 
prosecutes  this  appeal. 

Motion  la  made  by  the  Assistant  Attorn^ 
General  to  d^""^'"*  the  appeal  for  want  of 
jurisdiction  In  this  court  This  motion  is 
w6n  taken,  and  should  be  and  is  sustained. 
Artlde  87  of  the  Revised  Code  of  Criminal 
Procedure  provides  that  where  the  case 
onginates  in  the  Justice  or  recorder's  court, 
or  other  Inferior  courts,  and  Is  appealed  to 
the  county  court,  and  in  the  latter  court 
the  Judgment  la  for  9100  or  less,  the  case 
■hall  be  llnaL  Some  of  the  cases  are  collat- 
ed under  article  87  of  the  Revised  Code.  It 
is  not  deemed  necessary  here  to  dte  them. 

UaOoa  to  dismiss  la  sustained,  and  the 
appeal  is  dismissed. 


UADDOZ  V.  STATEL 
(Conrt  of  Criminal  Appeals  of  Texas.  April 
16,  19ia) 

BlCBEZZLEHSm  (|  44*) — SUFrxClBKOT  OF  E>VI- 
DKNCE. 

Evidence  In  a  prosecution  for  embeszle- 
ment  by  an  agent  or  emph^fi  keUt  insufficient  to 
BOBtain  a  conviction. 

[Ed.  Note.— For  other  eases,  see  Embeule- 
ment  Cent  Dig.  H  67-70;  Dec.  Dig.  |  44.*] 

Appeal  from  Bezar  Coun^  Court;  P.  H. 
Shook,  Judge. 

J.  Y.  Maddox  was  convicted  of  embezzle- 
ment and  he  appeals.  Reversed  and  re- 
manded. 

Carlos  Bee  and  C.  C.  Todd,  both  of  San 
Antonio,  for  appellant.  C.  B.  Lane,  Asst 
Atty.  Gea,  for  the  State. 


PBBNDEBGAST,  J.  Aiq;>ellant  was  con- 
victed of  the  embe^went  of  $17,  the  prop- 
erty of  A.  Bernstein,  and  his  penalty  fixed 
at  one  month  confinement  tn  jail. 

The  evidence  shows:  That  Bernstein  em- 
ployed appellant  to  sell  beer  for  him  on  a 
commission  basis.  Appellant  was  to  collect 
for  the  beer.  That  appellant  sold  a  large 
quantity  of  beer,  collected  for  some  of  the 
sales,  and  that  Bernstein  himself  collected 
for  others.  How  much  either  collected  is 
not  disclosed  by  the  record.  AppeUant  sold 
a  large  quantity  of  beer  to  various  persona, 
which  Bernstein  refused  to  consunmiate,  for 
the  reason,  as  stated  by  him,  in  many  In- 
stances, that  he  had  lost  confidence  In  ap- 
pellant After  appellant  had  been  working 
for  him  something'  over  a  month,  Bernstein 
called  on  him  for  a  settlemrat  According 
as  we  understand  from  Bernstein's  conten- 
tion, appellant  lacked  $17  of  paying  to  Bern- 
stein the  full  amount  that  he  had  collected. 
Appellant  demanded  a  statement  from  Bern- 
stein. Bernstein  refused  to  give  it;  appellant 
claiming,  upon  a  settlement  Bernstein  would 
owe  him  more  than  appellant  had  collected 
and  held.  Appellant  offered  to  settle,  stat- 
ing to  Bernstein  at  the  time  that  he  was 
ready,  able,  and  willing  to  do  so  if  Bernstein 
would  make  him  a  statement,  so  that  he  could 
tell  what  If  anything,  be  owed  him. 

Taking  the  evidence  as  a  whole  it  does  not 
disclose  whether  appellant  owed  Bernstein 
or  not  The  best  we  can  tell  from  the  state- 
ment of  facts  is  that  Bernstein  would  owe  ap- 
pellant more  than  appellant  had  collected  and 
not  turned  over  to  him.  In  other  words,  this 
record  fails  to  disclose  any  fraudulent  In- 
tent or  fraudulent  apprc^rlatlon  of  any  of 
Bernstein's  money,  and  It  falls  to  disclose 
that  upon  a  settlement  appellant  would  have 
owed  Bernstein  anything,  but  indicates,  on 
the  contrary,  that  Bernstein  owed  him  more 
than  appellant  owed  him.  We  think  the 
evidence  wholly  insufficient  to  sustain  the 
conviction.  Stallings  v.  State,  29  Tex.  Api>. 
220,  IC  S.  W.  716;  Loving  v.  State,  44  Tex. 
Cr.  R.  373,  71  S.  W.  277;  MorUmore  T.  SUte^ 
60  Tex.  Cr.  R.  60, 130  S.  W.  1004. 

The  Judgment  wUI  be  reversed,  and  the 
cause  remanded. 


WALEBB  T.  STATBL 
(Court  of  Criminal  Appeals  of  Texa&  April 
16,  1813.) 

1.  HoiaciDB  (S  303*)  —  iNSTsnonoNS  —  Di- 

FKRBl!  or  PBOPBBTT. 

Where  deceased  bad  rented  a  farm  from 
the  father  of  accused,  reserving  the  right  to 
the  pecan  crop,  and  accused  was  on  the  land 
threshing  such  trees  when  deceased  ordered  him 
off  the  premises,  and  used  threatening  language 
and  made  a  hostile  demonstratitHi,  on  trial  for 
his  murder,  an  Instruction  on  the  isane  of  de* 
fense  of  property  should  have  been  given.  Pen. 
Code  1911,  arts.  1107,  1100  1110,  providing 
that  homicide  in  protection  of  property  against 
an  unlawful  attack  after  all  other  means  proved 
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DnaTmllable  i»  jnstiflable  If  tbs  attack  produce* 
fear  of  death  or  aerioas  bodily  injury. 

(Bd.  Not&— For  ottaer  caaes,  see  Homicide, 
Cent.  Dig.  I  «35;  Dec.  DigTiSOB.*] 

2.  BoiaoiDi  (i  29&*)— Adhxssibizjtt  of  En- 
mirCK  —  PSOVOCATIOK  BT  iKSULTxaro  Rb- 
KABKB. 

Wheram  tlwre  la  Inanltijig  eondtict  or 
worda  at  tin  time  a  difflcalty  and  tbere  had 
been  prior  Insnlting  reniarka  whUib  had  been 
conyeyed  to  the  accnaed,  and  the  kUlinr  had 
been  upon  tlie  first  meeting,  both  caosea  ahould 
be  Indnded  in  the  charge  on  provocation. 

[Xd.  Note.— For  other  caaea,  aee  Homicide, 
Cent  Dig.  |i  (X)M)B;  Dec  Dig.  |  2»5.*] 

&  Houciin  (I  soe*)  — iHsmuonons  — ICan- 

SLAITOHTEE  WITH  BlTEBBNCB  TO  ThKEATS. 

Where  threata  uttered  by  deceaaed  against 
defendant  had  been  communicated  to  defendant, 
the  conduct  of  deceased  in  approaching  defend- 
ant and  ""'Hwa  a  hoatile  demonstration,  and 
naing  threatening  langnage,  entitled  defendant 
to  a  diarge  <m  mansIaQghter  from  the  atand- 
iwint  of  decedent's  threata. 

[Ed.  Xote.— Fo^  other  caaea,  aee  Hunidde, 
Cent  Dig.  H  «4&,  6B0.  «62-(K(S;  Dec.  IMg.  | 

4.  HomciDs  (I  181*)— ADiassiBiuTT  or  Bti- 

blNCB— UlTOOMlininOATSD  THIEATB. 

Where  Insulting  conduct  and  language  naed 
by  deceased  vith  reference  to  defendanrs  wife 
and  sister  had  been  communicated  to  d.efendant, 
grossly  Insulting  remarka  by  deceaaed  referring 
to  them,  but  which  were  not  oommanieated  to 
defendant,  were  admiaslble  aa  corroborative  of 
the  communicated  insults,  and  also  as  tending 
to  show  that  deceased  uttered  the  commnnicated 
Insoits. 

rXid.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  ft  88!^^:  Dec.  Dig.  i  181.*] 
6.  C^miTAL  Law  (1  8(a*)— ADiassiBiUTT  or 

BTIDBHCB— AQX  OF  IN8UX.TSD  FEUAU  RBLA- 
TTVE. 

Where  deceased  had  said  that  a  alaterin-law 
ci  defendant  who  waa  living  at  bis  house  with 
ber  married  sister  was  a  prostitute,  evidence 
that  ahe  waa  only  14  waa  admiasible  as  tending 
to  lessen  the  probability  that  a  child  of  that 
■ge  woald  be  a  prostitute. 

rSU.  Note.— For  other  eaaeat  see  Oriminal 
Law,  Oent  Dig.  ||  802,  808;  Dee  Dig.  |  StfL*) 

flL  csnmfAL  Law  (I  110»*HAppial-Time 

won  FlLIITO  Tbanbcbipi. 

Tranecripta  are  required  to  be  made  up  and 
filed  in  the  Court  of  Criminal  Appeals  at  once 
upon  adjournment  of  the  trial  court. 

FEd.  Note.— EV>r  other  caaea,  aee  Criminal 
Law,  Cent  Dig.  H  28B0-28gS{;  Dee.  Dig.  S 
llOtt*) 

Appeal  from  MBtrlct  Court,  Navarro  Coun- 
ty;  H.  B.  Da  visa.  Judge. 

Louie  Walker  waa  oonTicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Blchard  Mays  and  Calllcutt  ft  Call,  all  of 
Corsicana,  for  appellant  C  EL  lane*  Asat 
AttT-  Gen.,  tor  tbe  State. 

DAVIDSON,  P.  J.  The  record  la  very 
▼olominons,  a  great  number  of  questions  are 
presented  by  bills  of  exception,  and  motion 
for  new  trial  relating  to  charges  given  and 
refused,  and  testimony  admitted  and  reject- 
ed. The  coDvlctlim  resulted  in  murder  in 
the  aeccmd  degree  with  five  years^  punlah- 
Doent. 


Tbe  court  refused  to  charge  tbe  }ury  with 
reference  to  the  defraiae  of  property.  He 
gave  a  charge  with  reference  to  self-defense 
as  well  as  self-defense  viewed  from  the 
standpoint  of  threats  and  demonstrationa 
to  execute  the  threats. 

[1]  Deceased  had  rented  land  from  George 
B.  Walker,  &ttaer  of  appellant  The  rental 
contract  waa  verbal,  but  with  the  under- 
standing ttiat  the  pecan  crop  on  trees  grow- 
tng  on  the  land  was  reserved  b7  Walka 
with  the  right  to  gather  the  pecans.  A  small 
bam  on  the  premises  was  also  reserved,  aa 
well  as  a  small  potato  patch.  The  reason 
given  for  reserving  the,  pecan  crop  was, 
first,  Mr.  Walker  wanted  tbe  pecans  himself ; 
and,  second,  be  did  not  want  anybody  thresh- 
ing tbe  trees  because  they  would  injure  tbe 
trees  so  they  would  die,  as  some  of  the 
trees  had  previously  died  from  tUa  cause. 
He  also  reserved  the  ritfit  to  operate  the, 
property  for  mineral  purposes,  drilling  weUa 
and  pumping  them  after  being  drilled,  lay- 
ing ii^pe  and  guy  derridu.  This  was  to 
carry  out  a  contract  with  tbe  Smith-Kerr 
Oil  Company.  That  part  of  the  contract 
relating  to  the  oil  matter  covered  digging 
wells  and  laying  pipe,  and  erecting  derrlcka, 
etc  When  the  pecans  began  to  ripen,  there 
Is  evidence  showing  that  deceaaed  threBbed 
one  or  more  of  the  trees,  whereupon  the 
elder  Walkw  employed  appellant  to  gather 
the  pecans  with  authority  to  enqflc^  hands 
to  assist  The  next  day  appellant  and  Hat^ 
graves  went  to  where  the  trees  wera^  and 
began  gathering  tbe  pecans.  Appellant  car- 
ried his  gun  with  him.  Deceased  was  at 
the  time  picking  cotton  with  some  of  his 
children  and  hands  SOO  or  OOO  yards  away. 
When  appellant  began  gathering  the  pecans, 
tbe  deceased  approached  him,  and  an  angry 
conversation  occurred.  Appellant  tesUfled 
when  he  first  saw  the  deceased  and  his 
daughtw  southwest  of  bis  house,  appellant 
and  deceased  living  not  t&r  apart,  the  daugh- 
ter was  going  in  a  fast  walk  towards  the 
house,  and  deceaaed  was  approaching  ap- 
pellant. When  deceased  reached  a  gap  and 
came  down  the  lane  opposite  where  appel- 
lant was  threshing  pecans  at  about  40  yards 
distant,  deceased  called  Hargraves,  who  was 
assisting  appellant  in  threshing  tbe  pecans, 
and  said,  "Hargraves,  If  you  don't  want  to 
get  in  serious  trouble,  you  Just  stand  aside." 
Hargraves  went  to  where  appellant  was,  and 
said,  "Louis,  you  had  better  look  out"  Har- 
graves then  got  his  hat,  and  got  otT  to  one 
side.  About  the  time  that  Hargraves  told 
appellant  to  look  out,  using  the  language 
above  quoted,  appellant  told  deceased  he  was 
not  gathering  pecans  for  himself.  Deceased 
said  to  him  he  did  not  care,  they  were  his 
pecans,  and  he  had  to  let  them  alone.  Quot- 
ing, then  appellant  said:  "I  told  him  he 
had  been  threshing  pecans,  and  we  wanted 
to  thresh  some  for  our  own  use.   He  said 
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It  was  a  damn  lie.  I  replied,  *It  Is  Just 
only  a  day  or  two  ago  that  my  wife  stood  In 
onr  front  door,  and  saw  yon  threshing  that 
tree  where  the  ladder  Is.'  He  said,  'She  did 
not  see  me  doing  any  such  thing.'  I  said. 
That's  mighty  hard  to  take and  he  replied. 
'You  will  have  to  take  that  or  worse,  you 
black  greasy  son  of  a  bitch;'  and  when  he 
made  that  remark  he  threw  his  hands  around 
to  bis  hip  pocket  and  turned  this  way.  I 
took  a  step  and  got  my  gun  and  fired  as 
quick  as  I  could,  and  when  I  fired  the  first 
shot  he  turned  In  this  position  and  was 
working  at  his  pocket  with  both  hands,  and 
I  fired  the  second  time."  Without  going  into 
further  detail  as  to  what  occurred  at  the 
time,  the  contention  of  appellant  was  that 
the  language  and  acts  raised,  first,  man- 
slaughter; second,  self-defense  from  appar- 
ent danger ;  third,  self-defense  viewed  In  the 
light  of  threats ;  and,  fourth,  the  right  to  de- 
fend property.  The  court  did  not  cha^e  up- 
on the  defense  of  property.  He  gave  a 
charge,  however,  on  self-defense  as  well  as 
self-defense  viewed  in  the  light  of  threats 
and  demonstration  to  draw  a  pistol.  In 
view  of  what  was  said  at  the  time,  that 
appellant  would  have  to  get  off  the  premises 
and  not  gather  the  pecans,  viewed  In  the 
light  of  daoonstratlon,  acts,  and  words,  we 
are  of  the  opinion  the  law  of  defense  of 
propOTty  was  Involved  In  the  case,  and  a 
charge  presenting  that  question  should  have 
been  given  to  the  Jury.  Sims  v.  State,  36 
Tex.  Cr.  B.  167.  36  S.  W.  256;  Sims  T.  State. 
SS  Tex.  Cr.  B,  637.  44  S.  W.  C22;  Revised 
Penal  Code,  arts.  1107,  1109,  1110;  Wood- 
ring  V.  State,  84  Tex.  Cr.  R.  420,  30  S.  W. 
1060;  Carr  v.  State,  41  Tex.  Cr.  B.  380,  65 
S.  W.  61 ;  Pryse  v.  State,  64  Tex.  Cr.  R.  623, 
113  S.  W.  038;  Weaver  t.  State,  76  8.  W. 
S64.  The  majority  does  not  hold  that  de- 
fense of  property  Is  presented  by  the  facta. 
The  writer  does. 

[2]  The  court  in  bis  charge  on  manslangh- 
ter  limited  the  provocation  of  insulting  con- 
duct to  the  time  of  tbe  dlfiicolty.  This 
was  error  under  the  facts.  There  had  been 
previous  Insulting  remarks  of  a  very  coarse 
nature  uttered  by  deceased  about  defendant's 
wife  and  her  slater,  who  was  living  with 
the  defendant  and  his  wife  at  the  time,  spok- 
en of  in  the  testimony  as  a  "little  girL" 
Some  of  th^e  insulting  remarks  and  mo- 
cnsations  of  prostitution  had  been  conveyed 
to  appellant,  and  the  testimony  shows  this 
was  the  first  meeting  after  being  informed 
of  some  of  the  insulting  remarks.  Wher- 
ever tbere  Is  insulting  conduct  or  words  at 
the  time  of  the  dlfilcnlty,  and  there  are  al- 
so prior  insulting  remarks  whlc^  bad  been 
oonv^ed  to  tbe  accused,  and  tbe  klllii«  hap- 
pened upon  tbe  first  meeting,  both  causes 
should  be  Included  in  the  charge.  A  defend- 
ant Is  entitled  to  a  charge  in  reference  to 
previous  Insultlns  remarks  or  conduct  fbet 
bad  been  oommunlcated  upon  the  first  meet- 
Ins  wtth  tht  party  who  uttered  tbe  Insult- 


ing language  or  did  the  Insulting  acts,  or 
was  guilty  of  the  insulting  conduct,  and  tbe 
(diarge  la  error  which  fails  to  iffoperly  eo 
instruct  the  Jni7.  This  le  w  wider  all  the 
authorities. 

[3]  In  this  connection  it  is  well  enough  f 
here  to  say  that  the  conduct  of  the  deceased 
was  such  at  the  time,  viewed  from  the  de- 
fendant's standpoint,  to  have  reqTiired  also 
a  charge  on  manslaughter  from  the  stand- 
point of  his  acts  and  conduct  with  reference 
to  the  manner  of  approaching  appellant  with 
a  view  of  maMi^  him  leave  the  premises. 
There  had  been  threats  uttered  by  deceased 
which  bad  been  communicated  to  tbe  appel- 
lant Manslaughter,  we  think,  under  tbe 
facts  should  have  been  charged  from  that 
standpoint,  viewed  In  tbe  light  of  the  facta 
attending  the  conduct  of  deceased  when  he 
approached  appellant 

[4]  Another  question  Is  suggested  for  re- 
versaL  In  addition  to  the  InsulUng  conduct 
and  language  used  with  reference  to  appel- 
lant's wife  and  slster-ln-law.  which  had  been 
communicated,  there  was  offered  testimonr 
showing  that  other  remarks  of  a  similar  na- 
ture which  were  not  communicated.  The 
language  was  of  a  grossly  insulting  nature 
In  which  he  referred  to  appellant's  wife  and 
slster-ln-law  as  being  prostitutes  and  whores. 
These  were  offered  by  tbe  defendant  but  up- 
on objection  1^  the  state  same  were  not 
permitted  to  go  to  the  Jury.  This  was  error. 
This  question  was  discussed  In  a  very  recent 
case  of  Davis  v.  State,  156  S.  W.  646.  These 
were  corroborattve  of  the  testimony  which 
showed  communicated  Insults  and  condu<^ 
and  would  strongly  tenA  to  strengthen  the 
belief  that  the  communicated  threats  were 
uttered  by  the  deceased.  Uncommnnlcated 
insults  are  admitted  upon  tbe  theory  that  it 
would  reduce  to  manslaughter  or  afford  an 
adequate  cause,  but  as  corroboratlTe  of  that 
which  was  communicated,  and  as  also  tend- 
ing to  show  that  deceased  made  the  remarks 
that  were  communicated.  It  would  alao  tend 
to  throw  lit^t  upon  the  action  of  the  deceas- 
ed at  the  time  of  tbe  meeting  at  the  pecan 
tree.  It  would  tend  to  show  deceased  would 
more  probably  do  as  appellant  contended  he 
did  when  he  approadied  appellant  Then 
had  beoL  a  previous  difficulty  between  the 
partiea.  and  threats  made  by  the  deceased, 
some  of  which  were  communicated  and  p«^ 
haps  some  not  communicated  to  aifteUant. 
It  Is  unnecessary  to  discuss  Qila  mattw  fur- 
ther. This  character  of  testtmon;  wu  ad- 
missible. 

[I]  The  Insnldng  language  was  used  by 
the  deceased  in  regard  to  the  aist^in-Iaw 
of  appellant,  who  was  an  Inmate  of  bis 
house.  Some  of  the  witnesses  spoke  of  her 
as  a  little  girl.  The  appellant  propoaed,  in 
this  connection,  to  prove  her  age  to  be  14 
years.  This  was  rejected.  While  we  do  not 
think  this  of  very  grave  Importance,  stUl 
he  would  have  a  right  to  show  ber  age,  thus 
lessening  the  probablUtr  that  a  child  of  that 
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ftge  would  be  a  prostltnte,  and  espedaUr 
within  tbe  knowledge  connlTance,  and  cog- 
nizance  of  his  wife,  the  girl's  married  sister, 
and  who  was  coupled  with  the  sister-in-law 
aa  being  a  proetltnta  She  waa  under  the 
protection  of  appellant  and  his  wife,  and 
It  was  insolting  conduct  of  a  very  serious  na- 
ture to  accused  a  man's  wlf^  not  only  of 
being  herself  a  prostitute,  but  of  permitting 
and  conniving  at  the  prostitution  of  her 
young  slater  only  14  years  of  age.  Upon 
another  trial,  If  this  testimony  la  offered,  it 
should  be  permitted  to  go  to  the  Jury. 

There  are  quite  a  lot  of  exceptions  to  the 
<diarge  on  self-defense  and  refusal  to  give 
requested  Instructions  both  as  to  self-defense 
proper  aa  well  as  self-def«ise  viewed  In  the 
U^t  of  threats.  We  are  of  opinion,  without 
discasBing  those  questions,  that  the  court's 
ctiarge  was  not  as  full  or  pertinent  as  It 
should  tiave  been,  and  did  not  as  fully  and 
fairly  present  those  matters  as  th^  should 
baTe  bem  loesented.  Appellant's  charges 
undertook  to  supply  these  defects.  Upon 
another  trial  the  conrt  will  understand, 
without  going  into  a  dlacnssion  of  those  mat- 
ters, that  the  charge  should  be  fully  and 
fairly  i^esoited  covering  all  these  questions 
of  self-defmae  as  well  as  manalanghtra  here- 
inbefore dlscqssed  aa  called  for  by  the  evi- 
demee. 

[•]  This  case  was  tried  November  22,  1911, 
and  the  record  filed  in  this  court  February 
14.  1913.  Why  this  delay  In  filing  the  tran- 
serlpt  here  la  not  explained,  nor  sought  to 
be  explained.  We  have  called  attention  to 
this  character  of  delay  several  times.  This 
court  will  fed  called  upon  to  exercise  its 
authority  in  matters  ot  this  Und.  Tran- 
scripts are  required  to  be  made  up  and  filed 
In  this  court  at  once  .upon  adjournment  of 
the  trial  conrL  Trial  courts  will  take  no- 
tlce^  and  see  that  records  are  forwarded  at 
once,  and  the  cleA  must  be  i»ompt  In  pre- 
paring and  filing  records. 

For  the  errors  Indicated,  the  Judgment  is 
vaveraed  and  the  cause  la  remanded. 


McDonald  et  bl  v.  statb. 

(Conrt  of  Criminal  Appeals  of  Texas.  April 
16,  1018.) 

1.  GannHAi.  IiAw  (|  UA1*)-^Apfux«— Dxs- 
MfsnnTi  Tlinf*ri[ 

Where  defendant  Mndtng  his  uveal  hai 
escaped  from  eostodyt  ma  ^;>eal  will  be  dir- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent  Dig.  U  2971-2979,  2986;  Dee.  Dig. 
I  llSl.*] 

2.  GsntiNAL  liAw  (I  200*)— DaRNSBS— Dir- 
nasnr  Ofrkses  in  Saxb  Tbanbaction. 

Under  tbe  express  provision  of  Pen.  Code 
1911,  art.  1317,  a  conviction  of  burghu?  of  a 
box  car  would  he  no  bar  to  a  prosecatum  for 
dieft  of  goods  after  the  entry  had  been  effected. 

[Ed.  Note.— For  other-  cases,  sea  Criminal 
Law  Cent.  Dig.  |f  847,  886-409;  Dec.  Dig.  | 


8.  JUDOMKHT  (f  751*)  —  COROLUBIVBiraSS  — 

CancxHAi.  pBosBOcnoic. 

The  fact  that  an  indictment  for  burglary 
alleged  possession  of  the  premises  la  one  per- 
SOD  and  that  an  fndictmeDt  for  theft  growing 
oat  of  the  same  traQsaction  allied  poBsesslon 
of  the  goods  in  another  person  would  not  neces- 
sarily present  a  variance. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  1309.  1310;  Dec  Dig.  i  761.*] 

4.  LAioKirr  ^  S2*)  —  Fbofsbtt  Bubjhh  n» 

liABoim— FoBSBssion. 

A  railroad  yardmaster  having  the  care'and 
control  of  freight  at  a  certain  point  had  the 
legal  possession  of  goods  in  cars  there. 

[EM.  Note.— For  other  cases,  see  Larceny. 
Cent  Dig.  H  81-02,  09 ;  Dec.  Dig.  |  32.*] 

Appeal  from  Criminal  District  Conrt,  Har- 
ris County;  O.  W.  Boblnson,  Judge. 

John  McDonald  and  George  Harper  wtfe 
convicted  of  theft,  and,  they  appeal.  Ap- 
peal of  McDonald  dismissed,  and  Judgment 
as  to  Harper  affirmed. 

See^  also.  102  S.  W.  1061. 

a  B.  Lane^  Aast  Atty.  Oen.,  for  the  Stata 

HABPBR,  J.  Appellants  were  Jointly  In- 
dicted and  prosecuted,  charged  with  theft  of 
property  over  fSO  in  value,  and  the  punish- 
ment assessed  against  each  was  four  years' 
confinement  In  the  penitentiary. 

[1]  Pending  this  appral  affidavits  have  been 
placed  on  file  In  this  court  showing  that 
McDonald  escaped  from  custody.  Conse- 
quently the  appeal  as  to  him  will  be  dis- 
missed. - 

At  the  time  of  their  arrest  appellants  were 
found  in  possession  of  the  stoloi  goods  In 
Harris  county,  and  we  thinl:  the  other  cir- 
cumstances In  evidence  are  sufficient  to  Jus- 
tify the  Jury  In  coming  to  the  conclusion  that 
they  were  stolen  from  the  cars  while  they 
were  stopped  at  the  dirlslon  near  Sellars,  In 
Harris  county. 

[2]  The  fact  that  appellants  had  also  been 
convicted  of  burglary  of  this  box  car  would 
be  no  bar  to  the  prosecution  for  theft  of 
goods  after  the  entry  had  been  effected. 
Article  1317,  Penal  Code. 

[8]  We  cannot  know  under  the  record  In 
this  case  In  whom  the  evidence  in  the  bur- 
glary trial  showed  the  car  to  be  In  posses- 
sion of,  and  the  fact  that  the  indictment  In 
that  case  allied  possession  In  a  different 
person  from  whom  the  possession  ot  the 
stolen  goods  are  allied  in  this  indictment 
would  not  necessarily  present  a  variance; 
In  ULct,  It  frequently  occurs  that  a  bur- 
glarious entry  is  made  In  one  person's  house 
and  goods  of  another  stolen  after  the  en- 
try. 

{4]  Without  attempting  to  pass  on  the 
sufficiency  of  the  proof  In  the  other  case  In 
which  appellants  were  charged  with  bur- 
glary of  a  house  belongli^  to  Bnglehart,  In 
this  case  tbe  evidence  suffidoitly  shows  that 
Holdner  was  legally  In  possession  of  the 
goods  stolen;  he  being  yardmaster  at  Sel- 
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lara,  having  the  care  and  control  of  freight 
at  that  point — a  dlTlslon  point 

The  jadgmeDt  la  affirmed,  u  to  George 
Haiper. 


THORNTON  v.  STATE. 

(Court  of  Grimioal  Appeals  of  Texaa.  March 
is,  1918.  On  Motion  for  Rehearing, 
Apra  16,  1013.) 

1.  Bail  (S  64*)  —  Cbiuinal  Pbosbcvtionb — 
sutficierct. 

A  recognizance  reciting  that  appellant 
atood  charged  with  the  offense  of  knowingl? 
taming  stock  on  the  inclosed  lands  of  another 
without  hifl  consent,  but  not  sboirtng  that  he 
had  been  convicted  or  the  amount  of  the  judg- 
ment of  conviction  as  the  statute  requirest  was 
insufficient. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  I  278;  Dec.  Dig.  S  64.*] 

On  Motion  for  Rehearing. 

2.  Aniuau  (J  102*)— TnENiNO  into  Inclos- 
ed Land  of  Anotheb— Ceiuinai.  Pbosecu- 
noK. 

A  tenant  of  land  as  to  which  the  landlord 
reserved  no  control  who  after  some  of  the  cot- 
ton crop  had  been  gathered  and  after  a  severe 
storm  had  ruined  nearly  all  of  the  cotton  crop 
turned  his  stock  In  the  inclosure,  but  kept 
them  from  what  cotton  was  left,  so  that  no  in- 
jury was  done  to  any  crop,  could  not  be  con- 
victed of  knowingly  taming  stock  into  the  in- 
dosed  land  of  another  witnont  his  consent 

[Ed.  Note.— For  other  cases,  aee  Animals, 
Cent  Dig.  H  806-870,  88^^;  Dec.  Dig.  | 
102.*] 

Appeal  from  Haskell  .County  Oonrt;  A.  J. 
Smith,  Judge. 

W.  T.  TliomtoD  was  ctmvicted  of  kuowli^- 
ty  taming  stock  on  the  inclosed  lands  of  an- 
other without  his  consent,  and  he  appeals. 
Reversed  and  remanded. 

W.  H.  Marchls<Hi,  of  Hasktil,  for  appellant 
a      Lane,  Asst  Atty.  Gen.,  Cor  the  State. 

DAVIDSON,  P.  J.  The  Assistant  Attorney 
Graeral  moves  to  dismiss  the  appeal  for 
want  of  a  safflctent  recognizance. 

[1]  An-lnspectloD  of  the  recognizance  shows 
that  the  motion  Is  well  taken,  and  mast  be 
sustained.  The  recognizance  recites  that 
appellant  stands  charged  with  the  offense 
of  knowingly  toming  stock  on  the  inclosed 
lands  of  another  without  his  cons^t,  but 
it  does  not  show  that  appellant  had  been  con- 
victed or  the  amount  of  the  Judgment  of  con- 
viction as  the  statute  requires,  ^pellant 
may  remedy  this  by  filing  within  the  time 
allowed  by  law  a  snfflcient  recognizance,  and 
by  this  means  reinstate  his  appeal;  but  as 
the  matter  is  presented  the  motion  must  be 
sustained. 

Wherefore  it  Is  ordered  that  the  appeal 
be  dismissed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  the  term  the  appeal 
herein  was  dismissed  because  of  want  of 
proper  recognizance^   Since  the  dlamlBsal  a  , 


snfflcient  recognizance  haa  been  filed,  and  the 

cause  is  reinstated. 

[2]  On  the  face  of  the  matters  presented  by 
the  record  for  disposition  there  are  several 
questions  of  importance.  However,  in  view 
of  the  evidence,  we  deem  it  unnecessary  to 
discuss  the  various  legal  qnestloDa.  The  evi- 
dence is  not  controverted  that  appellant  rent- 
ed the  place  from  Smith  and  his  daughter 
Mrs.  Johnson  for  the  year  1911;  that  he 
went  in  possession  and  raised  crops  upon  the 
premises,  which  consisted  of  about  100  acres. 
In  August  there  was  a  aevere  hailstorm 
which  ruined  the  cotton  crop  to  such  an  ex- 
tent there  were  only  two  or  tliree  bales  of 
cotton  raised  on  Qie  place.  There  was  some 
cane,  kafflr  com,  and  maize  planted,  which 
crops  had  beea  gathored  at  the  time  of  tbeal- 
leged  turning  in  of  the  stodc  in  the  Inclosnre, 
which  latter  act  occurred  In  November,  imi. 
There  was  no  authority  reserved  in  Smith 
or  Johnson  to  control  Qw  premlsea,  and  oo 
Btipulatton  of  any  kind  that  appellant  could 
not  turn  Ua  stock  In  tb»  tnclosara  It  Is 
in  evidence  and  undisputed,  that  no  li^ary 
was  done  to  any  crop  by  the  stock  hdng 
turned  in  the  Indognre.  There  was  a  Uttle 
cotton  st&l  ungathered  at  the  time,  and  when 
Mr.  Smith  first  objected  to  the  taoraee  being 
turned  into  the  Indosnre  about  Noranba, 
1011,  appelant  stretdied  a  wire  across  the 
field  so  they  could  not  reach  the  cotton. 
Daring  the  day  his  family,  who  were  gatb«^ 
Ing  cotton,  did  not  permit  the  stock  to  enter 
that  part  of  the  Indosuxe,  and  at  nl^t  tfaey 
were  taken  out,  and  It  aeons  to  be  undis- 
puted that  no  Injury  was  done  any  crop. 
All  the  crops  of  every  kind  had  been  gathered 
prior  to  the  time  of  turning  the  stock  Into 
the  inclosure,  except  some  scattering  cotton. 
The  indictment  allied  Joint  possession  in 
Smith  and  Johnson  with  appellant  of  the 
premises.  There  Is  no  evidence  to  support 
this  allegation.  The  uncontroverted  evidence 
Is  that  appellant  was  In  possession  of  the  100 
a<9es  for  the  entire  year,  which  it  is  agreed 
lasted  from  lat  of  January  to  Slst  of  De- 
cember, 1811.  It  is  also  in  evidence  that  an- 
other party  rented  from  Smith  the  adjoining 
farm,  or  one  across  the  creek  from  that  rent- 
ed by  appellant.  That  renter  turned  his 
stock  in  upon  the  farm  he  had  rented  with- 
out objection  or  protest  from  Smith.  This 
is  undisputed.  It  Is  further  In  evidence  add 
pot  disputed  that  neither  the  land  nor  the 
crops  were  injured  by  turning  the  horses  In 
the  Inclosure  by  api>ellaDt  The  100  acres 
was  controlled  by  and  in  possession  of  appel- 
lant for  the  year  by  the  terms  of  bis  tenancy. 
He  had  a  right  to  control  the  premises  for 
all  reasonable  purposes.  Under  all  the  au- 
thorities, appellant  ought  not  to  have  been 
convicted  on  the  facts.  Cbgglns  v.  State,  12 
Tex.  App.  109;  Jones  v.  State.  18  Tex.  App. 
366,  and  numerous  other  cases  unnecessary 
here  to  cit&  None  of  the  casee  are  in  cou- 
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flict  with  the  two  cases  cited,  and  In  fact 
thor  are  all  In  harmony  with  and  gttpport 
these  cases. 

The  motion  for  rehearing  is  granted,  the 
Judgment  is  rerersed,  and  the  cause  is  re- 
manded. 


LINER  T.  STATE3. 

(Coort  of  Crimiual  Appeals  of  Texas.  Apzfl 
16,  I&IS.) 

1.  WiTivEssES  (I  200*)  —  RxFBEamna  Mbu- 

OKT— CONTRADICTOBT  StATBMBNTB. 

Where  the  testimony  of  witnesses  for  the 
state  was  unsatisfactory,  and  tbey  appeared 
unwUUns:  and  anfriendly,  it  was  permissible  for 
the  county  attorney  to  refresh  their  memory  by 
calUng  their  attention  to  statements  previously 
made  by  them;  bat,  if  their  memory  could  not 
be  thus  refreshed,  it  was  not  permisBible  to 
proTe  raeh  statements  as  a  basis  for  conviction. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  il  897,  888;  Dec  Dig.  {  260.*] 

2.  CaiicnrAi.  Law  (i  417*)— BviDEifcx— Dbo- 
z^ATiONB  OF  Witness. 

Statements  made  by  witnesses  for  the 
state  to  the  connty  attorney  at  an  ex  parte 
beaiios  at  which  accused  was  not  present  are 
inadmissible  to  prove  the  offense  charged, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  IS  950-967;  Dec.  Dig.  S  417.*] 

3.  Cbiuinal  Law  (S  673*)~Tbiax<— Instbuc- 

TIONS— LUflTATIOn  OF  EviDEnCE. 

Where,  after  certain  witnesses  for  the 
state  had  testified  unfavorably,  the  court  per- 
mitted evidence  of  contradictory  statements 
made  by  them,  it  was  error  to  refuse  to  charge 
that  such  statements  not  admitted  by  the  wit- 
nesses to  be  true  were  not  competent  to  es- 
tablish defendant's  guilt  of  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1697.  1872-1876;  Dec.  Dig. 

4.  CsnnirAL  Law  (1  722*)— Tbzai>-Misook- 

DUCT  or  COUKTT  ATTOBITBT— lUPBOPSB  AB- 
6T7HENT. 

In  a  prosecation  for  wiUfoLy  breaking  the 
windows  of  a  scboolhouse,  the  county  attorney 
in  argument  said:  "A  lot  of  boys  that  would 
disturb  a  poor  innocent  negro  would  do  any- 
thing." "It  is  coming  to  a  pretty  pass  that  the 
people  in  the  commontty  where  this  crime  took 
place  are  afraid  to  have  meetings  at  night  on 
account  of  these  boys,  and  I  want  you  to  give 
a  verdict  In  this  case  to  punish  them  for  their 
nefarious  conduct"  "I  could  tell  you  about 
cln  belts  being  cut  and  pistols  being  carried 
Sown  in  the  ndghborbood  of  the  trouble  where 
these  boys  live,  and  It  would  open  your  eyes." 
^Kiere  was  no  evidence  that  defendant  had  dis- 
turbed a  negro,  that  the  people  in  the  commu- 
nitj  were  afraid  to  hold  meetings  at  night,  or 
that  defendant  was  a  party  to  the  nefarious 
conduct  spoken  of,  nor  was  It  shown  that  ac- 
cused had  been  guilty  of  cutting  gin  belts  or 
carrying  a  pistol.  Held,  that  the  attorney's  ar- 
gument constituted  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1674;  Dec.  Dig.  8  722.*] 

Appeal  from  Hopkins  Connty  Court;  Dan 
R.  Jnnell.  Jndga 

Will  liner  was  convicted  of  willfully  In- 
juring school  property,  and  be  appeals.  Be- 
versed  and  remanded. 


D.  Thornton,  of  Sulphur  Sprints  for  ap- 
pellant,  a  XL  Lan^  Asst  Atty.  Gen.,  tor 

the  State. 

HARPER,  3.  Appellant  was  convicted  of 
the  offense  of  willfully  injarlog  real  prop- 
erty— bre^dns  the  windows  out  of  a  school- 
house— and  was  flned  |25. 

The  witnesses  relied  on  mainly  hy  the 
state  to  secure  a  conviction  are  Marion  Liner 
and  Lewis  Teer.  it  appears  that  these  two 
boys  were  carried  before  the  county  attor- 
ney, and  first  denied  any  knowledge  of  the 
matter,  hut  later  stated  that  appellant  and 
Orr  and  Leland  Jones  had  told  th^  th^ 
committed  the  offense,  broke  out  the  win- 
dows and  cut  the  hlaekboard. 

[1. 2]  On  the  trhd  of  the  case  the  testi- 
mony of  Marion  Liner  and  Lewis  Teer  was 
not  satisfactory  to  the  county  attorney,  and 
he  was  permitted  to  ask  them  if  Ui^  had 
not  made  a  written  statemoit,  and  prove 
by  th«n  the  contents  of  such  statement  If 
they  were  nnwlUing  and  unfriendly  witness- 
es, it  was  perhaps  permisaible  to  permit  him 
to  refresh  thdr  memory,  but,  vibea  it  conld 
not  be  thus  refreshed.  It  was  not  permissible 
to  prove  by  the  constable  what  statements 
these  boys  had  made  to  the  county-  attorney 
as  a  basis  upon  which  to  found  a  verdict  of 
guilty.  If  the  state  desired  to  prove  contra- 
dictory statements  made  by  these  two  boys 
to  impeach  tbem,  of  course  It  would  have 
been  permissible,  but  this  wae  not  the  object 
nor  purpose  of  the  state,  for.  If  their  testi- 
mony was  disbelieved,  there  would  be  no  tes- 
timony to  support  a  verdict  of  guilty.  And 
certainly  It  would  not  be  permissible  to 
prove  by  the  constable  what  Marlon  Liner 
and  Lewis  Teer  had  said  on  a  former  occa- 
sion as  evidence  against  the  appellant  He 
was  not  present  when  these  statements  were 
made  to  the  county  attorney,  the  hearing 
was  ex  parte,  and  under  no  theory  of  law 
was  it  admissible  as  evidence  that  defend- 
ant was  guilty  of  theioCfense,  and  the  court 
erred  in  admitting  it  for  that  purpose. 

[3]  After  the  court  had  admitted  this  tes- 
timony over  the  objection  of  the  defendant, 
the  defendant  then  requested  the  court  to 
instruct  the  Jury:  "The  statements  made  by 
the  witnesses  Marlon  Liner  and  Lewis  Teer 
before  Jno.  T.  Hyde,  T.  J.  Flewharty,  and 
Charley  Kennemur,  in  the  count?  attorney's 
office,  shortly  after  the  windows  of  the  school- 
house  had  been  broken  out,  In  the  absence 
of  the  defendant,  which  statements  were  tes- 
tified to  by  the  wltnei^ses  Marlon  Liner  and 
Lewis  Teer  and  the  witness  Charley  Kenne- 
mur on  the  trial  of  this  case  and  not  ad- 
mitted to  be  true  by  the  witnesses  Marion 
Liner  and  Lewis  Teer,  Is  not  competent  evi- 
dence to  be  used  by  the  state  in  its  effort  to 
establish  the  guilt  of  the  defMidant  on  the 
charge  as  made  by  the  bill  of  information  in 
this  prosecution." 
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[4}  If  the  court  was  going  to  permit  con- 
eta  ble  Kennemur  to  testlfr  wbat  the  boys 
said  to  the  coun^  attorney  at  tbe  ex  parte 
bearing,  then  certainly  thla  charge  should 
have  been  glren.  It  Is  also  made  to  appear 
that  during  his  closing  a^ament  the  connt? 
attorn^  said:  "A  lot  of  boys  that  would 
disturb  a  poor  innocent  negro  would  do  any- 
thing." As  Uiere  was  no  evidence  that  this 
appelant  had  ^Usturbed  a  poor.  Innocent 
n^ro,  it  one  had  been  dlstorbed,  this  was 
improper.  Again,  it  Is  shown  he  said:  **It 
is  coming  to  a  mntty  pass  that  tba  people  In 
the  commanit7  where  this  crime  took  place 
are  (.frald  to  have  meetlivs  at  night  on  ac- 
count of  these  N^B,  and  I  want  yon  to  give 
a  Terdlct  In  this  case  to  pnnish  them  for 
their  nefttrlons  conduct"  It  may  be  a  mat^ 
ter  within  tbe  knowledge  of  the  county  at- 
torney that  tile  people  of  the  community 
were  afraid  to  have  meetings  at  nl^t,  yet 
there  is  no  evld^ice  in  this  record  that  such 
a  state  of  afblra  exists.  And,  if  It  did  ex- 
ist, there  la  no  evidence  tiiat  this  appellant 
was  a  party  to  the  nefarious  conduct  But 
the  county  attorney  In  his  anxiety  to  secure 
a  conviction  went  further,  and  said :  "X  could 
tell  you  about  gin  belts  being  cut  and  pistols 
being  carried  down  In  the  neighborhood  of 
the  trouble  where  these  boys  live  and  It 
would  open  your  eyes."  Thla  appellant  vras 
not  on  trial  for  cutting  gin  belts  or  carrying 
a  pistol;  there  is  no  evidence  in  the  rec- 
ord, outside  of  the  speech  of  the  connty  at- 
torney, showing  that  such  things  had  trans- 
pired, and,  If  they  had,  that  the  appellant  in 
this  case  had  either  cut  any  belts  or  carried 
a  E^stol.  If  he  had  been  guilty  of  either  of 
those  offenses,  and  the  comity  attorney  knew 
enough  to  tell  the  Jury  about  it  In  a  way  that 
would  open  their  eyes,  we  would  suggest  he 
Institute  prosecutions  against  those  guUty 
of  such  offenses. 

It  Is  hardly  fair  to  one  on  trial  for  an 
offmse  to  seek  to  hold  him  responsible  for 
offmses  of  every  nature  and  character  that 
has  taken  place  in  the  community  in  which 
he  resides,  where  there  is  no  evidence  in  the 
record  that  he  was  a  party  to  ofh^ 
offiense  or  offenses. 

Reversed  and  remanded. 


BOBINBOM  ffTATBL 
(Ooutt  of  Orimittal  ^|^^^^  ^  Texas.  April  16, 

1.  WiTNBsras  (I  889*)— InFUCHiOENiv- Ghab- 
AOTEB  or  WimZBS. 

Where  the  prosecuting  witness  had  tea- 
USed  that  she  did  not  know  whether  she  had 
been  Indicted  for  a  felony  within  the  last  two 
or  three  years,  the  orifinal  Indictment  aainit 
SDch  witness  for  a  teuxaf  was  adnUsslble  as 
impeaching  evidence. 

[iSd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  1101,  lltBi;  Dec.  Dig.  {  809.*] 


2.  WiTNSMBB  a  860*)— IlfPB&OHHam  — GOH- 

TBanxoixoH  of  WitRns. 

An  indictment  against  a  wltneas  for  a 

felony,  returned  within  two  yeanL  was  not  too 
remote  to  be  admissible  to  Impesch  her. 

[Ed.  Note.— For  other  easw,  see  Witnesses^ 
Cent.  Dig.  }|  U40-1X49;  Dea  Dig.  i  30O.»] 

8.  CanuHAL  Law  (|  800*H-lnsrBUciioRfr— 

Absault  with  Iktewt  to  Kill. 

In  a  prosecution  for  assault  to  murder, 
where  the  questions  as  to  who  was  the  attack- 
ing party,  and  as  to  the  intent  of  defendant  In 
oaing  a  knife,  were  in  issue,  an  inetmction  that 
if  the  aasaalt  was  not  made  under  sudden  pas- 
sion, produced  by  an  adequate  cause,  defendant 
was  guilty  of  an  assault  with  Intent  to  kilL 
without  defining  or  ezi^aining  vriiat  constltnted 
adequate  cause,  waa  erroneoua 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1808-1810,  1812 ;  Dec  Dig. 
I  800.*] 

An)eal  from  District  Court  Tom  Green 
County;  J.  W.  Tlmmlns,  Judge. 

Uzzle  Bobtnson  was  convicted  of  assault 
to  murder,  and  die  appeals.  Beveraed  and 
remanded. 

W.  A.  Anderson  and  Bell  ft  Upton,  all  of 
San  Angelo,  for  appellant  C.  B.  Lane,  Asst 
Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murder;  her  punishment  be- 
ing assessed  at  two  years'  conflnemwit  in 
the  penitentiary. 

There  were  two  theories  about  this  case. 
The  state's  case  was  substantially  that  ap- 
pellant found  Louise  Booker,  the  alleged  as- 
saulted party.  In  a  restaurant  called  her 
out  remarking  to  her  that  she  wanted  to  see 
her.  As  Louise  Booker  walked  out  of  the 
door,  appellant  began'  cutting  her,  and  she 
called  for  help.  The  wound  was  Inflicted 
with  a  pocket  knife,  the  blade  of  which  was 
about  two  Inches  long.  Book»  was  cut 
twice  In  the  left  shoulder,  and  one  of  her 
fingers  was  also  cut  Dr.  De  Long  attended 
her,  and  his  testimony  shows  that  he  found 
on  her  three  wounds,  one  on  the  finger  and 
two  on  the  arm  or  shoulder.  These  wounda 
were  something  like  1%  or  2  Inches  de^, 
and  about  an  Inch  or  two  In  width  or  length ; 
they  were  not  very  long.  "It  seemed  that 
the  knife  was  Just  stuck  in."  He  saya:  "I 
beliere  one  of  the  wounds  was  just  below 
the  point  of  the  shoulder."  The  witness 
Booker  says  she  did  not  have  any  words 
with  appellant:  that  appellant  remarked, 
"You  God  damned  bib^,  I  am  going  to  kill 
you."  She  says  there  had  never  been  any 
trouble  between  her  and  appellant  prior  to 
that  time.  She  further  testified  on  cross- 
examination  that  Lizzie  Robinson  did  not 
call  her  out  of  the  restaurant  and  ask  her 
why  she  had  caused  the  oflicers  to  go  down 
to  her  house,  and  she  further  testified  she 
did  not  call  appellant  a  damned  lying  bitch, 
and  did  not  strike  her.  This  is  practically 
the  state's  case.  The  sheriff,  Allen,  testi- 
fied he  had  known  Louise  Booker  about  a 
year;  she  had  had  several  fights  and  bad 
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beea'amated  a  lot  d!  ttmea;  ttiat  be  had 
also  known  defendant,  and  Oils  was  tbe  only 
trouble  be  ever  knew  of  her  having.  Louise 
Booker  doded  bavinc  been  Indicted  or  proe- 
ecated  or  paying  any  fines  within  the  last 
two  years  for  bSng  a  common  prostttute,  or 
TACzmnt,  and  did  not  ranember  ahe  bad  berai 
indicted  twice  within  the  last  three  or  four 
years  and  had  secured  the  serrlceB  of  Hr. 
Vptaa  to  defmd  ber.  The  defendant  thai 
offered  In  evidence  two  Indictmenta  against 
Louise  Booker,  wbl^  wm  objected  to  by 
tbe  state,  and  tbe  obJectloB  sustained.  Ap- 
pellant teetlfled  she  had  on  the  evening  men- 
tioned been  to  a  show,  and  that  Mr.  Gunnlng- 
liam  came  and  knodrad  <m  her  door,  and 
■aid  he  had  heard  somebody  was  gambling 
In  ber  bouse,  and  he  was  going  to  have  ber 
up  before  the  grand  jury.  She  says  she  then 
went  up  to  tbe  restaurant  to  get  sometblog 
to  eat  and  found  Louise  Booker  In  the  res- 
taurant and  asked  her  why  she  sent  the 
ofllcera  to  her  house.  Louise  Booker  re- 
plied, "You  lying  blteh,*'  and  slaM>ed  her, 
and  tb^  went  to  flgbtbig.  An>eUant  says 
she  had  a  knife;  It  was  not  open  at  tbe 
time.  When  Louise  Booker  slapped  ber  she 
cUndied  her  and  hit  ba  (aiv^nl}  with  her 
fists.  "I  was  not  trying  to  kill  her  that 
night,  and  did  not  know  she  was  in  the  res- 
taurant untU  I  wait  In."  She  says  ^  did 
not  want  to  kill  ber,  and  did  not  know  bow 
many  tlmea  she  had  cut  her ;  that  abe  open- 
ed ber  knife  with  her  teeth  after  the  wit- 
ness Booker  bad  "clinched"  ber.  She  was 
not  able  to  give  a  definite  description  of  the 
kuife^  but  tlie  knUe  was  shown  to  be  a 
pocket  knife  with  a  blade  about  two  Incbes 
long.  This  does  not  seem  to  be  controvert- 
ed. Appellant'B  testimony  Is  sustained  sub- 
stantially by  the  witness  Love.  Branch  was 
offered  as  a  wUnes^  and  testified  he  was 
Justice  of  the  peace,  and  knew  the  witness 
Booker,  and  bad  known  her  for  two  years; 
be  gave  ha  a  bad  reputation  for  truth  and 
veracity.  Defendant  also  offwed  to  iffove 
by  this  witness  that  Louise  Booker  bad 
pleaded  guilty  and  paid  fines  In  tbe  Jnstioe 
court  for  vagrancy  wltbln  two  years.  This 
testimony  was  not  permitted  to  go  to  ttie 
Jury  <m  objection  by  the  district  attorney. 
The  witness  Cimnlngham  testified  he  was 
deputy  marshal;  he  gave  Louise  Booker  a 
bad  name;  be  says  she  was  the  most  boister- 
ous negro  th^  "ever  had  down  ^tenf ;  that 
be  ronembered  tbe  nigbt  of  the  dlfflculty  be- 
tween Louise  Booker  and  appellant;  that 
Louise  Booker  had  given  him  Information 
that  caused  him  to  go  to  Lizzie  Robinson's 
bouse  to  look  for  parties  aald  to  be  gam- 
bling, but  failed  to  find  any  gambling  at  ap- 
pellants house.  Desiwin  testified  also  for 
tbe  defendant  as 'to  the  bad  reputation  for 
truth  and  veracity  as  well  as  tSie  reputation 
of  tbe  witness  Booker  for  being  a  quiet  and 
peaceable  dtisen.  He  said  It  was  bad  in 
both  raq>ectB.  TUm  la  tike  substance  of  the 
cBsa 


[1.  S]  A  blU  of  exceptions  redtes  that  aftr 
er  the  witness  Louise  Booker  had  testified 
she  did  not  know  whether  she  had  been  in- 
dicted for  a  felony  within  tbe  last  two  or 
three  years,  and  after  the  state  rested  its 
cas^  tbe  defendant  offered  In  evldenoe  the 
original  indictment  in  cause  No.  1.799  In  tbe 
district  court  of  Tom  Oreen  county,  Tex., 
styled  State  of  Texas  v.  Louise  Booker.  The 
bill  then  sets  out  a  oertlfled  copy  of  the  in- 
dictment showing  that  she  bad  been  dialed 
with  thtft  from  the  person  of  one  Juan 
Perez.  This  evidence  was  rejected;  that 
Is,  it  was  not  permitted  to  go  before  the 
Jury  on  objection  by  the  state.  While  the 
purpose  for  which  this  evidence  was  offered 
Is  not  stated,  we  are  of  the  opinion  its  pur- 
pose was  obvious,  and  under  tbe  authorltl^ 
If  the  purpose  Is  obvious,  the  bill  should  be 
considered.  What  effect  this  may  have  had 
on  the  Jury  we  are  unable  to  say,  but  It  was 
admissible  testimony  as  Impeachment  for 
two  reasons:  First,  It  was  an  indictment 
for  a  felony,  the  Indictment  having  been  pre- 
ferred at  the  Decembffi-  term,  1910,  of  the 
district  court,  and  therefore  was  not  too  re- 
mote to  be  used  as  Impeaching  testimony; 
and,  second,  to  impeach  her  on  the  state- 
ment that  she  had  not  been  Indicted,  or  if 
she  had  she  did  not  recollect  it 

[}]  There  is  another  question  suggested  for 
reversal,  based  upon  the  supposed  defect  In 
the  court's  charge.  The  court  charged  the 
Jury  that  If  they  were  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  that 
said  assault  was  not  made  under  tbe  Imme- 
diate Influence  of  sudden  passion  produced 
by  an  adequate  cause,  as  tbe  same  Is  here- 
inafter explained,  then  they  will  find  the 
defendant  "guilty  of  assault  with  an  attonpt 
to  murder,"  and  that  said  charge  nowhere 
defines  nor  explains  to  the  Jury  the  meaning 
of,  or  what  may  constitute,  adeqtiate  cause. 
Tbe  court  nowhere  defines  what  It  takes  to 
constitute  adeqiiate  cause.  We  are  of  opin- 
ion that  tbla  part  of  tbe  court's  diarge  is 
error.  The  issue  was  In  title  case  as  to  who 
was  the  real  attaddng  party,  and  it  was 
also  a  question  made  by  the  evidence  as  to 
the  purpose  uid  Intent  of  appellant  in  using 
the  knife.  The  drcumstances  made  by  tbe 
two  conflicting  Issues  were  wide  apart,  and 
ai^>ellant  was  entitled  to  have  a  CavoraUe 
charge  on  her  side  of  the  case.  .  Had  this 
been  given,  the  Jury  may  not  have  found  her 
guilty  of  a  higher  offense  tban  aggravated 
assault  It  is  a  very  serious  question  as  to 
whether  assault  with  Intent  to  murder  was 
committed ;  therefore,  the  court  should  have 
instructed  very  fully  with  reference  to  these 
matters.  Tbe  Jury  allotted  appellant  a  term 
In  the  penitentiary.  The  writer  does  not 
b^ve  the  evidence  raises  the  assault  to  the 
dignity  of  one  that  was  committed  with  In- 
tent to  murder. 

The  Judgmoit  la  reversed  and  tbe  cause  Is 
remandedi 


Digitized  by 


214 


166  SOUTHWESTEIRN  BEPOBTEB 


CTex. 


SMITH  T.  STATE. 
(Uonrt  of  Criminal  Appeals  of  Texas.   April  16, 

I9ia.) 

1.  Ubuqnai.  Law  (B  S08*>— Evidence— Statb- 
UENT8  or  Thibd  Pbbsons— Ke8  Gebtx. 

Where  defendant  killed  the  husband  of  his 
Btepdaughter,  eridence  of  a  witness  that  at  the 
time  of  the  shootlns  she  beard  defendant's  step- 
daughter say  that  she  told  defendant  "not  to  do 
that,"  was  admissible  as  res  gestae,  being  an 
exclamation  coincident  with  the  firing  of  the 
shots  by  a  party  concerning  wIuhd  the  trouble 
arose. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $}  800,  812,  814,  815^  821;  Dec. 
Dig.  I  868.«}  — ,  ^ 

2.  HoiaCIDX  n  88^)— APFEAZi— Pbbjudxcb. 

Where  accused  pleaded  self-defense  in  a 

prosecution  for  liilling  the  husband  of  his  step- 
daughter, error,  if  any,  in  admitting  a  declara- 
tion of  the  latter  at  the  time  of  the  killing  that 
she  told  accused  "not  to  do  that,"  did  not  im- 
pair the  defense,  and  was  not  prejudicial  to 
accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  700-713 ;  Dec  Dig.  f  SaS.*] 

8.  HouiciDE  (S  174*)— ETiDBiraE  —  Declaba- 
noNB  or  Accused. 

Statements  made  by  accnicd  to  his  son  im- 
mediately after  having  Killed  deceased  were  ad- 
missible on  bebalf  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  35&-371 ;  Dec.  Dig.  f  174;*  Crim- 
inal Law,  Cent.  Dig.  {  778.] 

4.  WiTirasSKB  01  250*)  —  BETBXBHINa  BECOL- 
LKTIOK. 

Where  a  witness*  written  statement  was 
taken  shortly  after  a  homicide,  and  on  the  trial 
he  denied  independent  recollection  of  the  mat- 
ter, and  after  being  shown  his  former  sUtement 
testified  that  he  bad  a  vivid  recollection  of  what 
was  OD  tbe  paper,  bat  did  not  recollect  any- 
thing he  heard  on  the  night  of  the  hilling  inde- 
pendent of  tbe  paper,  he  was  properly  permitted 
to  testify  after  reading  the  paper  and  refrei^ing 
his  recollection  as  to  the  facta  there  recorded. 

[EU.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  874-890;  Dec.  Dig.  I  250.*] 

6.  UoinciDB  (i  188*)— SsCF^DECxnaE— Chax- 
ACTEB  or  DECEASED— Isolated  Acts  or  Mis- 
conduct. 

Where  accused,  on  trial  for  killing  bis  son- 
in-law,  pleaded  self-defense,  evidence  that  on 
one  occasion  witness  who  resided  near  deceased 
remonstrated  with  him  for  cursing  deceased's 
wife  in  the  hearing  of  tbe  witness'  wife,  at 
which  deceased  threatened  witness,  was  inad- 
missible under  the  rule  that  isolated  acts  show- 
ing that  deceased  Is  a  dangerous  man  are  Inad- 
missible, in  tbe  absence  of  proof  of  knowledge 
tbereof  on  tbe  part  of  aoctised  at  the  time  of  or 
prior  to  tbe  dimcuity. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  3»l-397;  Dec  Dig.  |  188.*] 

6.  CumNAL  Law  (f  1000*)— Afpeai>-Rul- 
IV08  ON  Evidence— BzLLB  or  Exception- 

Necesbitt, 

Bulings  on  evidence  cannot  be  considered 
on  appeal,  where  no  bills  of  exception  thereto 
are  contained  in  the  record. 

[Bd.  Note. — For  other  cases,  see  Criminal 
T>aw,  Cent  Dig.  H  2658,  2789.  2808-28^2, 
'28;>&-2S27,  2927,  2928,  2948.  32M ;  Dec.  Dig. 
g  1090.*] 

7.  HouiciDE  (8  80S*)— Second-Degbee  Mub- 

DEB— I NSTBTJCTIO  N8. 

The  court  charged  tbat  malice  is  a  neces- 
sary infrredient  of  murder  in  the  second  degree, 
the  distioguisbing  feature  being  tbat  in  mur- 


der in  tbe  first  degree  nudice  oniBt  be  proved  be- 
yond a  reasonable  dvubt  as  an  existing  fact, 
while  in  second-degree  murder  it  may  be  implied 
from  the  fact  of  an  unlawful  killing;  tbat  im- 
plied malice  is  that  which  the  law  infers  from 
or  impntes  to  certain  acts,  however  suddenly 
done,  and  "when  the  fact  of  an  unlawful  kiUiiiff 
is  established,  and  the  circumstances  do  not 
establish  express  malice  beyond  a  reasonable 
doubt  or  mitigate,  excuse,  or  justify  the  act,  the 
law  implies  malice  and  the  crime  is  murder  in 
the  second  degree,  that  every  person  is  permit- 
ted by  law  to  defend  himself  against  unlawfal 
attack  reasonably  threatening  injury  to  his  per- 
son, and  is  justified  in  nsing  all  necessary  and 
reasonable  force  to  that  end,  that  homicide  ia 
justified  when  committed  in  defense  of  one'a 
own  person  against  an  onlawfol  attack  made  in 
such  manner  as  to  produce  a  reasonable  expec- 
tation or  fear  of  death  or  serious  bodily  injury, 
and  if  the  jury  believed  beyond  a  reasonable 
doubt  that,  with  implied  malice  aforethought, 
accused  unlawfully  shot  and  killed  deceased  with 
a  pistol  as  charged,  they  should  find  him  guilty 
of  murder  in  tbe  second  degree.  Held,  that  such 
instruction  sufficiently  required  that  tbe  killing 
be  unlawful  and  with  malice,  and  was  not  ob- 
jectionable M  requiring  a  conviction,  though 
tbe  killing  was  done  under  the  immediate  in- 
fluence of  sudden  passloii  arising  from  an  ade- 
quate cause  or  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  042-647;  Dec.  Dig.  |  306.*] 

8.  HoinciDE  (S  309*)  —  SBtr-DKrBNSE  —  Maw- 

S  L  A  ^7  O  TT^Tdt* 

The  fact  tbat  accused  claims  that  a  killit« 
was  in  self-defense  does  not  necessarily  leQuire 
a  <Aiarge  on  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  640.  6S0,  602-660;  Dea  Dig.  i 
309.*] 

9.  Homicide  (S  800*)  —  Snj^DsfBHSB  — 

THBEATS— I  KSTBUCnONS. 

Where,  in  a  prosecution  for  killing  ac- 
cused's son-in-law,  there  was  evidence  that  on 
the  evening  of  the  killing  he  bad  received  a 
threatening  message  from  deceased,  accused  was 
entitled  to  an  affirmative  instruction  that  if 
deceased  had  made  the  threats  or  accused  had 
been  so  informed,  and  deceased,  by  bis  words  or 
conduct  or  any  act  then  done,  created  a  reason- 
able apprehension  or  fear  in  accused's  mind  that 
deceased  was  about  to  slay  him  or  do  him  seri- 
ous bodily  injury,  or  the  jury  bad  a  reasonable 
doubt  of  that  fact,  they  should  acquit 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  H  616-020,  622-630;  Dte.  Dig. 
S  300.*] 

Appeal  from  District  Court,  Collin  County : 
J.  M.  Pearson,  Judge. 

N.  E.  Smith  was  convicted  of  murder  in 
the  second  degree,  and  be  ai^^lBL  Beversed 

and  remanded. 

J.  D.  Cottrell,  of  Piano,  and  Doyle  ft  Brown, 
of  McKInney,  for  appellant  0.  E.  Lane, 
Asat  Atty.  Oen.,  for  the  State. 

HABPER.  J.  Appellant  was  prosecuted, 
(duirged  with  murder,  convicted  of  murder  in 
tbe  second  degree,  and  his  punishment  as- 
sessed at  seven  years'  confinement  in  tbe  pen- 
itentiary. 

Briefly  stated,  appellant  killed  the  man 
who  married  his  stepdanghter.  Deceased 
and  his  wife  bad  separated  on  more  than 
one  occasion,  and  were  living  apart  at  tbe 
time  of  the  tragedy;   she  being  with  her 
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Stepfather.  Beports  as  to  what  deceased 
Intended  to  do  had  been  carried  to  appellant, 
and  on  the  evening  of  the  Idlling  appellant 
went  by  a  neighbor's  house,  and  seeing  de- 
ceased in  there  called  to  him,  and  told  Mm 
he  wanted  to  see  him,  when  they  stepped  to 
one  side.  Appellant  states  he  says,  "Will, 
my  boy,  what  are  yon  making  those  threats 
about?"  when  deceased  replied,  "No;  I  never 
aaid  it,  but  I  am  going  to  kill  yon;"  and 
advanced  toward  him  with  a  knife  In  his 
hand,  when  he,  appellant,  shot  and  killed 
him.  No  one  heard  deceased  say,  "I  am 
going'  to  kill  yon,"  except  appellant,  and 
no  other  person  testified  to  an  advance  move- 
ment by  deceased.  The  state's  witnesses 
say  that  the  only  remark  they  heard  de- 
ceased make  was,  "I  haven't  said  anything^" 
when  the  shots  were  fired. 

[1]  Deceased's  wife  was  a  very  material 
witness  for  appellant  on  this  trial,  and  the 
state  showed  by  Mrs.  Sarah  Collins  the 
following  fkct:  "When  I  heard  the  sboot- 
Ing,  I  heard  the  wife  of  the  man  shot  say: 
*I  told  papa  (appellant)  not  to  do  that"* 
Appellant  objected  to  this  testimony.  State- 
ments  of  third  parties  sometimes  become  res 
gestce  of  a  transaction,  and  we  are  Inclined 
to  think  this  would  be  so  in  this  case;  the 
exclamation  being  made  coincident  with  the 
firing  of  the  shots  would  be  the  evoit  speak- 
Sne  by  a  par^  about  whom  the  trouble  arose. 
Wharton's  Grim.  Br.  p.  fill,  and  nota  In 
tida  ease  defendant's  whole  defense  is  bot< 
tomed  upon  the  Conduct  of  deceased  towards 
tbe  person  who  makes  this  exclamation,  and 
matters  growing  out  of  the  relations  exist- 
Ing  betwe^  deceased  and  his  wife  inddent 
tliereto.  She  la  held  prominently  forward 
thronghont  the  record,  deceased's  mistreat- 
ment of  her,  and  the  threats  he  states  were 
occastoned  by  reason  of  the  protection  he 
was  giving  her.  She  Is  not  wholly  discon- 
nected with  the  transaction,  and  it  Is  not 
a  remark  of  an  outsider,  but  one  of  the  ac- 
tors at  least  In  the  event  leading  up  to  the 
homicide. 

[I]  However,  If  we  should  be  mistaken  in 
this  view,  the  court  withdrew  the  testimony 
and  Instructed  the  Jury  not  to  consider  It, 
and  we  do  not  think  it  of  that  harmful  or 
bartful  nature  as  to  necessitate  a  reversal  of 
the  case.  It  did  not  tend  to  In  the  least  Im- 
pair his  right  of  self-defense,  if  his  theory 
was  correct  Roberts  v.  State,  48  Tex.  Or.  B. 
210,  87  S.  W.  147;  Hatcher  v.  State,  43  Tex. 
Cr.  B.  239,  eo  S.  W.  97,  and  cases  there 
cited :  Trotter  v.  State,  37  Tex.  Cr.  R.  474, 
36  S.  W.  27& 

[1, 4]  What  defendant  said  to  his  son  short- 
ly after  the  killing  was  certainly  admissible 
in  evidence  when  offered  by  the  state,  but 
appellant  contends  that  If  this  be  true,  then 
the  witness  having  no  independent  recollec- 
tion of  the  matter,  and  that  after  being  shown 
his  former  statement,  which  he  identified, 
he  testified:  "Gonnsel  for  defendant:  Do 


you  remember  what  yon  heard  him  say  In- 
dependent of  that  paper?  A.  Since  I  have 
read  what  is  on  that  paper,  I  have  a  vivid 
recollection  of  what  la  on  that  paper.  Q. 
Do  you  independent  of  that  paper  recollect 
anything  you  heard  that  night?"  to  which 
he  answered,  "No."  After  further  examin- 
ation, the  county  attorney  asked  what  was 
his  recollection  of  what  he  heard  appellant 
say,  and  witness  was  permitted  to  testify: 
"As  I  ran  across  there  to  see  what  the  ex- 
citement was,  and  according  to  reading  that 
paper  which  has  refreshed  my  recollection 
Mr,  Smith  said,  'Don't  tell  It  any  other  way ;' 
and  the  boy  replied,  'I  wont  tell  It  any  other 
way,  papa.' "  This  witness  had  testified  the 
day  after  the  tragedy  at  the  examining  trial, 
his  testimony  was  reduced  to  writing  and 
signed  by  blm;  and  in  volume  11  of  the 
Encyclopedia  of  Evidence  it  is  said;  "If  a 
witness  on  looking  on  a  writing  Is  able  to 
testify  that  he  knows  the  transaction  tberelD 
took  place,  though  he  has  no  present  memory 
of  It,  his  testimony  Is  admissible" — citing  a 
long  list  of  authorities.  In  the  recent  case 
of  Misher  v.  State,  152  S.  W.  1049,  we  had 
occasion  to  make  a  thorough  Investigation 
of  this  question,  and  therein  will  be  found 
cited  authorities  from  this  and  other  states. 

[S]  The  appellant  introduced  B.  T.  Bed- 
dell,  who  testified :  "That  he  lived  for  seven 
or  eight  months  Just  across  a  fence  from 
Will  Undsey.  about  ten  feet  distant,  Just  a 
short  time  before  Will  Lindse?  was  killed. 
That  he  and  his  wife  (witness  and  wife)  were 
eating  breakfast  one  morning,  and  linds^ 
hessan  cursli^,  and  kept  <m  corsing  with  wit- 
ness' wife  hearing  It  That  Undsey  ma 
cursing  bis,  Llnd8^*B,  wife,  cursed  her  and 
called  her  a  damned  son  of  a  bltdi  and  other 
vile  words.  That  witness  remonstrated  with 
Undsey  for  cursing  in  hearing  of  witness' 
wife."  Appellant  doired  to  go  further,  and 
proTe  that,  when  Beddell  remonstrated,  de- 
ceased threatened  him,  BeddelL  The  court 
did  not  err  In  excluding  this  testimony.  Iso- 
lated acts  wbldi  would  trad  to  show  de- 
ceased a  dangerous  man  are  not  admissible 
In  evldrace,  unless  knowledge  of  them  is 
brought  to  tbe  person  on  trial  at  the  time 
of  or  prior  to  the  difficulty.  Patterson  v. 
State,  B6  S.  W.  59;  Willis  v.  State,  49  Tex. 
Cr.  B,  139,  90  S.  W.  1100. 

[B]  The  other  grounds  In  the  motion  com- 
plaining of  the  admissibility  and  rejection  of 
certain  testimony  cannot  be  considered  as  no 
bills  of  exception  were  reserved,  at  least  not 
contained  in  the  record. 

[7]  One  of  the  principal  complaints  in  the 
motion  for  new  trial  and  In  appellant's  brier 
relates  to  the  court's  charge  on  murder  In 
the  second  degree,  appellant  contending  (a) 
It  does  not  require  the  killing  to  be  unlaw- 
ful; (b)  does  uot  require  the  killing  to  be 
upon  malice;  (c)  It  commands  a  conviction 
of  murder  in  the  second  degree,  even  though 
tbe  killing  was  done  uaOa  t»4  immediate  In- 
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flnence  of  sudden  paarion  ariidng  from  an 
adequate  cause;  (6)  It  commands  a  convic- 
tion of  murder  In  the  second  degree,  ev^ 
though  the  killing  was  done  In  self-defense, 
etc.  If  either  of  tbese  grounds  are  tenable, 
it  would  necessitate  a  reversal  of  the  case, 
but  we  think  under  a  fair  construction  of 
the  charge  none  of  these  grounds  can  be 
sustained.  Appellant  idtes  a  great  many 
cases  In  his  brief,  and  they  correctly  state 
the  law  as  he  contends;  but  did  not  the 
court  In  his  charge  define  murder  in  the 
second  degree  tu  almost  the  very  language 
of  those  cases?  After  correctly  defining 
murder  In  the  first  degree  and  applying  the 
law  to  that  phase  of  the  case,  the  court  In- 
structed the  Jury:  "Malice  is  also  a  neces- 
sary Ingredient  of  the  offense  of  murder  In 
the  second  degree.  The  distinguishing  fea- 
ture, however,  so  far  as  the  element  of  malice 
Is  concerned  is  that  In  murder  In  the  first 
degree  malice  must  be  proved  to  the  satis- 
ftiction  of  the  jury  beyond  a  reasonable 
doubt  as  an  existing  fact,  while  In  murder 
In  Uie  second  degree  malice  will  be  Implied 
from  the  fact  of  an  unlawful  killing.  Im- 
plied malice  Is  that  which  the  law  infers  from 
or  Imputes  to  certain  acta;  however  audden- 
ly  done.  Hiub,  when  the  fact  ct  an  unlaw- 
ful killing  la  established,  and  the  facts  do 
not  estabUab  «cpre88  maUce  beyond  a  rea- 
sonable doubt,  or  tend  to  mlti&ate,  excuse, 
or  Justify  the  act^  thai  the  law  implies 
malice,  and  the  murder  la  In  the  second  de- 
gree; and  tike  law  does  not  furthw  define 
murder  in  the  second  degree  than  If  the  kill- 
ing is  shown  to  be  onlawtnl,  and  there  Is 
nothing  In  evidence  on  tlie  one  hand  showing 
express  malice,  and  on  the  other  hand  there 
is  nothing  In  evidence  that  will  reduce  the 
kUlIng  btiow  the  grade  of  murder,  then  the 
law  ImpUea  malice,  and  the  homicide  Is  mur- 
der in  the  secmid  degree.  Kvery  person 
is  permitted  by  law  to  d^end  himself  against 
any  unlawful  attack  reasonably  threatening 
Injury  to  his  person,  and  is  Justifiable  In  us- 
ing all  necessary  and  reasonable  force  to  de- 
fend himself.  Homicide  is  Justified  by  law 
when  committed  in  defense  of  one's  person 
against  any  unlawful  attack,  made  in  such  a 
manner  as  to  produce  a  reasonable  expectation 
or  fear  of  death  or  some  serious  bodily  Injury. 
If  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  with  Implied  malice  afore- 
thought In  the  county  of  Collin  and  state  of 
Texas  on  the  21st  day  of  January,  1912,  as 
alleged,  with  a  deadly  weapon,  he  did  unlaw- 
fully shoot  with  a  pistol  and  thereby  kill  Will 
Lindsey  as  charged  in  the  Indictment,  you 
will  find  him  guilty  of  murder  In  the  second 
degree,  and  assess  his  punishment  at  con- 
finement In  the  state  penitentiary  for  any 
period  that  the  Jury  may  determine  and 
state  In  their  verdict,  provided  It  be  not  less 
than  five  years." 

That  the  court  InstnictB  the  Jury  the  kill- 
ing must  have  been  unlawful  is  readily  seen; 


the  court  correctly  defines  implied  malice  in 
this  diarge  under  all  our  decisions,  and  cor- 
rectly tells  the  Jury  the  killing  must  have 
been  done  on  implied  malice  aforethought  be- 
fore they  would  be  justified  In  finding  appel- 
lant guilty  of  murder  in  the  second  degree. 
In  no  part  of  this  (diarge  does  It  command 
the  conviction  of  appellant  If  done  under 
the  infln^ce  of  sudden  passion  aroused  by 
an  adequate  cause,  and  we  will  here  state 
we  do  not  think  the  evidence  raises  the  is- 
sue of  manslaughter,  for  we  can  conceive 
nothing  In  evidence  upon  which  adequate 
cause  to  create  passion  could  be  predicated, 
^pellant  testified  that  at  WllUford's  he  saw 
Will  Lindsey .  (deceased)  sitting  there  and 
spoke  to  him,  when  deceased  replied,  "How- 
dy, Noel,"  and  then  appellant  says  he  told 
Will  he  wanted  to  see  him  a  minute,  and 
they  walked  together;  that  he  then  asked 
Will,  "what  are  you  making  these  threats 
about?"  when  deceased  replied  he  had  not 
said  it,  but  "I  am  going  to  kill  you,"  and  ad- 
vanced on  him  with  a  knlf^  they  being  the 
width  of  a  window  apart ;  that  he  fired  and 
deceased  stopped,  but  came  at  him  again 
with  his  knife  in  his  hand,  and  he  fired  three 
more  times ;  that  the  knife  was  opm.  Thla, 
If  true,  made  a  case  of  justifiable  homicide 
and  he  should  have  bem  acqvltted  on  bla 
plea  of  self-defense. 

[II  As  said  by  this  court  In  Ilggleston  t. 
State,  60  Tex.  Or.  R.  648,  128  S,  W.  1105, 
the  Impression  prevails  to  some  extent 
that  In  every  case  where  sdf-defense  is  an 
issue,  the  court  must  charge  on  manslaugh- 
ter, but  this  Is  not  the  law;  and  for  a  list 
of  authorities  so  holding  see  Kelly  v.  State, 
161  S.  W.  304.  It  Is  not  fair  to  the  court 
to  take  one  paragraph  of  the  charge  and 
criticise  It,  when  viewed  In  the  light  of  the 
remainder  of  the  charge  no  error  is  present- 
ed. The  court  defined  implied  malice  In 
language  so  frequently  approved  by  this 
court  that  It  seems  useless  to  dte  the  au- 
thorities, but  see  Douglass  v.  State.  8 
App.  620;  Neyland  v.  State,  13  Tex.  Appw 
649 ;  Gonzalez  v.  State,  30  Tex.  App.  224, 16 
S.  W.  978 ;  Hernandez  v.  State,  63  Tex.  Cr. 
R.  469,  110  S.  W.  763;  Barton  v.  State,  63 
Tex.  Gr.  B.  443,  111  S.  W.  1042 ;  McOrath  r. 
State,  35  Tex.  Or.  R.  423,  84  8.  W.  127,  941; 
Smith  V.  State,  46  Tex.  Cr.  R.  553,  78  S.  W. 
694;  Carson  v.  State,  67  Tex.  Cr.  R.  398, 123 
S.  W.  690,  186  Am.  St  Rep.  981.  The 
court  followed  this  with  a  charge  on  man- 
slaughter and  self-defense;  and,  while  we 
have  held  that  the  court  need  not  have  charg- 
ed on  manslaughter  undo*  the  evidence  ad- 
duced 09  this  trial,  yet  the  charge  as  given 
is  not  subject  to  the  criticism  contained  in 
the  motion.  It  is  a  fair  application  of  the 
law,  and  presents  that  issue  more  favorably 
to  appellant  than  the  law  authorized.  How- 
ever, the  court's  charge  In  applying  the  law 
of  self-defense  to  that  spedes  of  case  where- 
in threats  are  shown  to  have  been  made  has 
bem  held  to  be  orroneons  In  a  nnniber  of 
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eases.  Gaines  t.  State,  S3  8.  W.  626  ;  8e- 
basttan  t.  SUte,  42  Tex.  Gr.  R.  84,  6T  S.  W. 
820;  Watson  t.  Stat^  SO  Tex.  Cr.  H.  175, 
86  B.  W.  116 ;  HU^tower  t.  State,  66  Tex. 
Gr.  B.  241,  U9  S.  W.  691.  133  Am.  St  Bep. 
96^  and  appellant's  criticism  ot  this  para- 
graph of  the  charge  seems  to  be  Jostifled. 

[I]  Appellant  testlfled,  and  so  did  his  son, 
that  on  that  evening  he  had  Just  received  a 
threatening  message  from  deceased  about 
going  to  come  down  to  appellant's  hons^  and 
what  he  was  going  to  do  to  him.  The  state 
■ought  to  raise  an  Issue  that  this  threat  had 
not  been  made  nor  communicated  to  appel- 
lant tj  having  a  witness  testify  that  the  fa- 
ther  was  seeking  to  induce  the  person  who 
communicated  the  threat  to  swear  falsely. 
The  court  should  have  affirmatively  Inform- 
ed the  jury  that  if  deceased  had  made  the 
threats  or  appellant  had  been  so  Informed, 
and  deceased  by  his  words  or  conduct  or  any 
act  then  done  created  a  reasonable  appre- 
henslon  or  fear  In  the  mind  of  appellant  that 
deceased  was  then  and  there  about  to  slay 
him  or  do  him  serious  bodily  Injury,  or  the 
Jury  bad  a  reasonable  doubt  of  that  fact, 
they  would  acquit  him.  nils  was  the  ma- 
terial issue  in  the  case  in  so  far  as  appel- 
lant's theory  was  concerned,  and  he  was  en- 
titled to  have  It  fairly  and  fully  presented 
to  the  Jury,  and  on  this  as  on  all  other  is- 
sues he  was  entitled  to  have  the  reasonable 
doubt  applied. 

The  Judgment  la  reversed,  and  ttie  cause  Is 
remanded. 


LOPBZ  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Aprfl 
10,  191fl.) 

1.  ABDTTcnoH  (I  1*)— FsiuiJB— "Psosmu- 

«0B." 

*^OBtitntloD,**  as  used  in  Pen.  Code  1911, 
art.  1060,  probibldDg  the  takii^  of  a  girl  un- 
der 14  from  her  parents  for  the  purpose  of 
proititatins  her,  does  not  mean  that  tiie  pur- 
pose shall  be  iadiscrimiaately  selling  her  per- 
son to  othm;  the  offense  being  committeo  U 
the  defendant  takes  a  alrl  under  14  from  her 
parents  to  have  carnal  mterconrse  with  her  In- 
cUridoally. 

[Bd.  Note.— For  other  cases,  see  Abduction, 
Gent.  Dig.  ||  1-10;  Dec  Dig.  |  l.« 

For  other  definitions,  see  Words  and  Phrases, 
roL  6,  pp.  6740,  6741.] 

2l  ABDucnoH  (i  1*)— PuBFOsc  or  PsosnxD- 
TiOK— EuuBifTS  or  OrransB. 

The  offense  denounced  by  Pen.  Code  1911, 
art  1060,  prohibiting  the  taking  ot  a  girl  under 
14  from  her  parents  for  the  purpose  of  proatl- 
tnting  her,  may  be  committed  though  accused 
merely  took  her  from  her  parente  for  that  par- 
pose  without  ever  having  intercoarse  with  oer. 

pDd.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  H  1-10;  Dec.  Dig.  |  1.*] 

8.  Abduoiior  (112*)— Pubpobi  or  Fbobti- 

TOnOH— AOB— BVIDUVCB. 

In  a  proseeutlon  for  abducting  a  girl  under 
14  for  the  purpose  of  prostltutinir  her,  evi- 
dcDce  teli  Insumcieiit  to  warrant  a  finding  that 


she  was  in  fact  under  14  at  the  time  of  the 
abduction. 

[Ed.  Note.— For  other  caees,  see  Abdaetton, 
Cent  Dig.  S  22:  Dec  Dig.  {  12.*] 

Appeal  from  District  Court  Travis  County; 
Chas.  A.  Wilcox,  Judge. 

Raphael  Lopez  was  convicted  of  abduction 
of  a  girl  under  14  for  the  purpose  of  pros- 
tituting her,  and  he  appeals.  Beversed  and 
remanded. 

S.  J.  DotBon,  of  Austin,  and  H.  P.  Shead, 
of  Richmond,  for  appellant  O.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARP  BR,  J.  Defendant  was  charged 
wltl^  the  offense  of  abduction  under  article 
1060  of  the  Penal  Code  In  that  he  did  take 
a  girl  under  14  years  of  age  from  her  parents 
for  the  purpose  of  prostituting  her. 

[1]  Defendant  earnestly  Insists  that  the 
word  "prostitution"  used  In  this  article  of 
the  Code  should  be  given  Its  broad  signifl- 
catlon;  tliat  is,  for  the  purpose  of  Indis- 
criminately selling  her  person  to  othera 
This  we  do  not  think  the  intent  of  the  Leg- 
islature, but  it  was  intended  to  malce  it  an 
ofTense  for  a  person  to  take  a  girl  away 
from  her  parents  for  the  purpose  of  having 
carnal  intercourse  with  her  Individually; 
this  would  be  a  "prostitution"  of  the  girl. 

[I]  It  is  also  Insisted  that  if  he  had  in- 
tercourse with  her  this  would  constitute 
rape.  This  may  be  true,  but  the  Indictment 
in  this  case  does  not  charge  that  appellant 
had  Intercourse  with  the  girl,  but  only  that 
he  took  her  away  from  her  parents  "with 
the  intent  and  for  the  purpose  to  force  her 
into  prostitution,"  and  the  offense  of  abduc- 
tion can  be  committed  even  though  an  act 
of  intercourse  never  took  place.  The  state 
can  charge  but  once,  and  if  it  elects  to  chaise 
one  with  the  lesser  grade  of  offense,  when 
he  could  be  Indicted  for  either  of  two  of- 
fenses, he  cannot  be  heard  to  complain. 

[I]  We  have  carefully  read  and  considered 
each  ground  assigned  and  none  of  them  pre- 
sent error,  unless  It  be  that  the  evidence 
shows  that  the  girl  was  not  only  not  under 
14  years,  but  demonstrates  affirmative 
that  she  was  over  that  age.  Her  father 
swears  that  she  was  bom  April  6,  1899,  and 
if  this  la  true  she  would  be  under  that  age. 
But  on  cross-examination  he  states  that  at 
the  time  of  her  birth  he  was  living  at  Mll- 
lett,  Tex. ;  that  he  moved  from  there  to 
Martlndale,  where  he  lived  for  three  years, 
then  at  Lullng  three  years ;  that  he  lived  In 
and  around  San  Antonio  one  year,  and  then 
another  year  at  Martlndale,  and  then  went 
to  Louisiana,  where  he  remained  five  years, 
and  then  another  year  at  Martlndale,  and 
then  to  Austin,  where  he  had  been  four  years 
at  the  time  of  the  commission  of  this  offense. 
This  would  make  her  18  years  of  age.  Her 
mother  testified  the  girl  was  born  In  the 
year  "29,"  and  then  says  since  the  girl's 
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birth  they  have  lived  one  year  at  Mlllett, 
then  at  Martlndale  three  or  four  years,  then 
at  I/ultQg  two  years,  then  six  months  at  San 
Antonio,  and  then  at  San  Marcos  and  Mart- 
lndale four  or  five  years,  and  then  In  Lou- 
isiana one  year,  and  four  years  in  Anstin. 
This  would  make  the  girl  at  least  17  years 
old  at  the  time  the  offense  was  committed. 
Under  the  allegations  in  the  Indictment  and 
the  charge  of  the  court,  the  girl  must  have 
heen  under  14  years  of  age  or  he  would  not 
be  guilty  of  the  offense  with  which  he  was 
charged. 

There  Is  no  doubt  def^dan^s  conduct 
was  very  reprehensible,  but  this  does  not 
render  him  guilty  of  the  offense  charged 
against  him,  and  In  this  case  he  can  only  be 
tried  for  that  offense.  To  our  mind  the  evi- 
dence conclusively  shows  that  the  girl  was 
more  than  14  years  of  age  at  the  time  she 
was  carried  away  by  appellant,  apd  by  the 
testimony  we  must  be  governed. 

It  vras  Improper  to  permit  an  officer  to 
testify  that  the  girl  had  the  appearance  of 
being  under  14  years  of  age.  This  officer 
did  not  know  anything  about  the  date  of  her 
birth;  be  bad  no  Intimate  association  with 
her  and  Is  not  shown  to  have  ever  seen  her 
before  the  date  of  the  alleged  offense. 

Because  the  testimony  as  adduced  on  this 
trial  would  not  authorize  a  finding  that  the 
girl  was  under  14  years  of  age,  the  Judgment 
Is  reversed  and  cause  remanded. 


SANCHEZ  et  aL  v.  STATE. 

(Oourt  of  Criminal  Appeals  <tf  Tezai^  Aiwil  16, 

1913.) 

1.  Cbiuinal  Law  (|  622*)— Skvebawcb— Ob- 

DKB  OF  TbIAL  —  RlOarS  OF  Dbfbnoants 

JoiNTLT  Indicted. 

Persons  jointly  indicted  have  the  right  to 
a  severance  and  to  direct  the  order  of  trial  on 
a  Beverance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Diff.J|  1880^1it83,  1S8S,  188tf, 
1S88-1S90;  Dea  1%.  |  6:i2.*] 

2.  HOUICIOB  (I  296*>— A88ATTZ.T  WITH  InISNT 
TO  MUBDBB— EJVIDENCE— InSTKDCTIONS. 

Where  officers,  who  were  Btrangera  to  ac- 
cused and  his  asaodatee,  sought  to  arrest  ac- 
cused and  approached  and  Burrounded  hia  house 
in  the  nightdme  aod  began  shooting  into  the 
house  immediately  after  demanding  that  ac- 
cused surrender  without  intimating  the  author- 
it;  for  the  demand,  and  the  evidence  was  con- 
flicting as  to  whether  iSie  officers  or  accused 
and  his  associates  began  the  ahootlDg  and  as  to 
whether  the  officers  bad  process  for  the  arrest 
of  accused,  accused  and  an  associate,  on  trial  for 
assault  with  intent  to  murder  an  officer,  were 
entitled  to  InBtructions  on  the  law  of  illegal  ar- 
rest and  on  the  issue  as  to  whether  the  officers 
had  a  warrant  of  arrest. 

[Ed.  Note.— For  ottier  cases,  see  Homicide, 
Cent.  Dig.  }  610;  Dec  Dig.  |  296.*1 

S.  Homicide  (}  288*)— Assault  with  Intent 

TO  MUBDEB— EVIDBNCB—INSTBUCTIONS. 

A  charge  on  provoking  a  difficulty  wu 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  593;  Dec.  Dig.  S  288.«] 


4.  HoHzciDE  (1  257*)— AasAun  witb  Iktbiit 

TO  MUBDBB--^M0EIT01. 

Evidence  held  not  to  show  au  assault  with 

intent  to  murder. 

[Ed.  Note.— For  other  caBes,  see  Homicide, 
Cent  Dig.  H  543-552;  Dec.  Dig.  f  267.'J 

5.  HouioiDE  (S  SIO*)— Assault  with  Intent 

TO  MUBDBB  —  AOOSATATaO  ASBADLI  —  IN- 
BTBUCTI0N8. 

Where  offleeis  seeking  to  arrest  accused 
snrrounded  hia  house  in  the  nighttime  and  be- 
gan shooting  into  the  house  immediately  on 
demanding  hiB  surrender,  without  indicating;  any 
authority  for  the  demand,  accused  and  his  as- 
sociate, who  did  not  know  the  officers,  were  en- 
titled to  a  charge  on  scgravated  assault  on  « 
trial  for  an  assault  wiui  intent  to  murder  an 
officer. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  «fi7-««l ;  Dec  Dig.  S  SIO.*} 

6.  Homicide  (M  810*)— Assault  with  Inteht 
to  murdeb. 

Where,  on  a  trial  for  assault  with  intent 
to  murder,  the  evidence  raised  other  Issues 
than  assault  to  murder  and  self-defense,  the 
court  should  in  its  Instructions  limit  malice 
aforethought  and  assault  to  murder  by  the  at- 
tenuating circumstances  proved. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  «|  657-661 ;  Dec  Dig.  |  310.*} 

Appeal  firom  District  Gout,  mdalgo  Coon- 
ty;  W.  B.  HoiMns,  Judge. 

Luz  Sanchez  and  Frandsco  Gamboa  were 
convicted  of  Maanlt  with  Intent  to  mnr- 
der,  and  they  appeal.  Berersed  and  le- 
manded. 

J.  T.  Canales  and  W.  J.  Dougherty,  both 
of  Brownsville,  and  E.  O.  Galues,  of  Aus- 
tin, for  aK>ellantB.  O.  B.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  charg- 
es the  two  above-named  defendants  and 
Avellno  Garza  Mercado  Jointly  with  assanlt 
with  Intent  to  murder  Jesse  Peres.  When 
the  case  was  called  for  trial,  motion  was 
made  to  sever,  which  was  granted  as  to 
Mercado.  Thereupon  the  other  two  defend- 
ants, Sanchez  and  Gamboa,  also  asked  a 
severance,  whldi  was  refused  by  the  court. 
They  were  placed  upon  trial  and  convicted : 
each  beUig  awarded  Htb  years  In  the  pod- 
ten  tlary. 

[1]  Error  is  assigned  upon  the  ruling  of 
the  court  refusing  the  motion  to  sever  as 
between  Sanchez  and  Gamboa.  This  was 
ror.  These  parties  had  a  right  to  sever,  and 
not  only  so.  but  the  further  right  to  direct 
the  order  of  trial  on  the  severance  as  to 
which  one  should  be  placed  on  his  trlaL 
Teiman  v.  State,  28  Tex.  App.  145,  12  S.  W. 
742,  Is  directly  in  point  and  adjudicates  the 
very  question.  See,  also,  Wallace  r.  State, 
48  Tex.  Or.  R.  S20,  87  S.  W.  1041;  Brooks 
V.  State,  42  Tex.  Cr.  R.  350,  60  S.  W.  53. 

[2]  In  order  to  intelligently  review  some 
of  the  questions  thought  necessary  to  be 
decided,  a  short  statement  of  the  case  should 
be  made.  ApiKllant  Sanchez  was  charged 
with  horse  theft  There  was  no  offense 
charged  against  Gamboa  so  far  as  the  rec- 
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oTd  Is  coDCemed.  This  applies  to  ureet  of 
appellants  at  time  this  particular  offense 
is  charged.  Either  In  March  or  May,  which 
is  left  in  doubt  by  the  testimony  of  Perez,  he 
was  d^uty  sheriff  and  as  such  went  to  the 
residence  of  Sanchez  for  the  purpose  of  ar- 
resting bim  for  the  alleged  horse  theft 
Sanchez  was  not  at  home,  but  his  wife  was. 
He  inquired  of  her  and  ascertained  that 
Sanchez  was  not  at  home,  and  went  away. 
He  claims  to  have  had  process  then  for  the 
arrest  of  Sanchez.  On  the  Sth  or  6th  of  June 
be  returned  to  the  home  of  Sanchez  for  the 
purpose  of  arresting  him,  stating  that  he 
had  a  capias  for  his  arrest  for  the  horse 
theft  He  also  states  that  he  had  a  war- 
rant for  the  arrest  of  Mercado  for  ai^ult 
to  muxdtf,  "but  had  no  papers  for  Gamboa 
or  any  other  person.**  Sanches  Ured  on  ttie 
Bio  Grande  near  the  Ojo  de  Agua  ranch. 
Th^  went  In  an  auto,  stopi^jig  some  dis- 
tance beyond  the  residence  of  Perez,  reach- 
ing that  imint  some  time  after  midnight 
Just  before  day  they  snrroanded  tbe  house 
ot  Banetaes  for  the  purpose  of  arresting 
him.  ^^fflf^*«g  the  house  of  Sandies  about 
daylight  or  a  little  befbre  (the  witnesses 
differ  somewhat  as  to  tbe  time  of  night,  some 
sayini;  Uut  light  waa  just  breaking  for  day 
and  otlwrs  that  it  was  dark),  Peres  and  his 
posse  surrounded  the  house  of  Sanchez. 
TbB  Iiouse  bad  two  doors ;  one  entering  from 
the  north  and  we  entering  from  tbe  south. 
It  also  liad  a  couple  of  windows  and  a  little 
hole  in  the  wall  smaUer  than  the  irtndow. 
There  were  several  Mexicans  at  tbe  bouse 
of  Sanchez  who  had  spent  the  night,  besides 
anteUants,  Vlctorlano  Cantn,  Manuel  Cantu, 
Mtfcado,  Mrs.  Sancbes,  her  niece  Genoveva 
Hantana,  and  bis  Uttle  daughter.  The  wo- 
men slept  In  the  house  and  the  men  on 
pallets  on  the  south  side  and  outside  of  the 
bonsft  Wben  Mrs.  SanidieB  opened  the 
north  door  to  pass  out  to  attend  a  can  of 
nature,  aeeSng  the  dim  outline  of  men  in  the 
brash  near  the  bouse,  started  to  re-enter, 
when  one  of  the  men,  who  was  secreted 
nearest  tbe  bouse,  prevented  her  rMumlng. 
TUs  man  seems  to  have  been  Feres.  Whoi 
she  gave  tbe  alarm  by  calling  her  husband, 
this  aroused  Qie  men  on  tbe  oi^wsite  side 
of  the  house,  and  all,  with  the  exception 
of  one  of  the  Cantos,  ran  into  tbe  house 
and  tbe  .shooting  b^an.  Tbe  eridence  is 
in  direct  conflict  as  to  who  began  tbe  shoot- 
ing, those  In  tbe  house  or  those  on  tbe  out- 
side. Peres  stated  that  he  said,  "Surren- 
der," Just  as  the  shooting  began,  but  by 
none  of  the  testlniony  is  It  claimed  or  inti- 
mated  that  he  notifled  tliose  in  tbe  house 
of  bis  identity  or  tbe  Idoitity  of  those  with 
him,  or  tbe  purpose  for  which  be  demand- 
ed the  surrender;  nor  was  the  name  of  any 
of  the  parties  mentioned  in  bis  demand ;  nor 
was  It  shown  or  Intimated  that  he  mentioned 
tbe  person  accused,  or  by  what  authority 
tbe  surrender  was  dananded.  There  were 
quite  a  number  of  shots  fired.  Finally,  after 


further  demand,  the  parties  came  out  of  the 
house;  there  being  fbur  Mexicans  in  the 
bouse.  Upon  entering  tbe  house  they  found 
some  shells  upon  the  floor,  indicating  they 
had  been  freshly  flred.  The  two  little  girls 
were  In  the  house.  One  of  the  Cantna  did 
not  enter  the  house,  but  fled.  He  was  killed 
while  running  away  from  the  house. 

Mrs.  Sancbes  testified,  contradicting  the 
evidence  of  Perez  to  the  effect  that  she  had 
seen  him  on  a  previous  visit  in  March  or 
May,  whlcbevw  occasion  was  correct;  that 
she  had  never  seen  Perez,  and  he  bad  never 
been  to  her  house  before  the  occasion  of  tbe 
difficulty ;  that  is  tbe  first  time  she  bad  ever 
seen  him  at  her  house;  and  that  she  had 
never  seen  him  until  the  shooting.  Perez's 
testimony  to  some  extent  corroborates  her 
in  tills;  tliat  on  the  trip  in  June  he  told 
Antonio  Sandoval  to  take  blm  to  Luz  San- 
chez's bouse;  that  "he  told  me  that  he  lived 
there  and  I  found  bim  there.**  The  trip 
in  June  was  tbe  only  one  on  which  Sando- 
val accompanied  Peres.  There  Is  also  a 
sharply  contested  Issue  as  to  whether  Perez 
in  fftct  had  process  in  bis  possession  on  tbe 
6th  of  June  or  i»ior  thereto;  tbe  6tb  of 
June  being  tbe  night  of  the  shooting.  It  is 
also  controverted  issue  as  to  whether  at 
that  time  any  process  bad  been  in  fiict  is- 
sued for  the  arrest  of  Sandiez.  Bearing 
upon  this  on  the  trial  of  the  case  before  the 
jury,  tbe  state  first  offered  and  identified 
by  Peres  a  castas  issued  October  29tb,  aftef 
the  difficulty  in  June,  bearing  Peres's  official 
return  of  the  arrest  of  appellant  He  bad 
previously  testified  In  a  most  positive  man- 
ner he  never  held  in  his  possesrion  ot  made 
any  return  on  but  one  capias  relating  to 
these  mattors.  After  the  noon  recess  of 
court  Peres  brought  into  court  another  ca- 
pias  dated  prior  to  June  6tb,  wbldi  he  then 
claimed  to  have  found  among  bis  private 
papas  at  tbe  noon  boor.  He  had  previous- 
ly testified  he  had  never  had  but  (me  ca- 
l^s,  and  that  was  tbe  one  on  which  the 
return  was  made.  As  before  stated,  Peres 
and  bis  crowd  surrounded  the  house  of 
Sanchez,  and,  when  Mrs.  Sanchez  gave  no- 
tice of  the  flact  that  these  men  were  in  hid- 
ing on  the  n(wtb  side  ot  the  bouse,  she  hol- 
loed to  her  husband  to  lo(A  out ;  they  were 
gtOag  to  kill'  bim.  Peres  testified  that  she 
holloed,. *1inB I  Lnzl  Luz!*'  three  times.  TTp- 
on  whatever  exdamaUon  she  did  make, 
tbe  men  who  were  sleei^g  outside  on  pal- 
lets, except  Cantu,  who  was  killed  while  be 
was  fleeing,  ran  into  the  house.  Tbe  evi- 
dence is  poslUve  for  tbe  state  that  tbe  first 
shot  was  fired  from  the  inside  of  tbe  house, 
while  that  for  the  anKUants  is  as  positive 
it  was  flred  hj  tbe  officers  on  the  north  side 
of  the  house  where  Mrs.  Sanchez  was.  Pe- 
rez, the  allied  assaulted  party,  was  on  that 
side  of  tbe  bouse. 

The  court  did  not  ctiarge  upon  tlie  issue 
of  arrest  and  the  law  applicable  to  illegal 
arrest  in  any  of  Its  aspects.  This  is  assign- 
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ed  as  error  in  a  timely  and  safflclently  legal 
manner  botti  In  the  trial  court  and  In  this 
court  The  question  of  an  attempted  01^1 
arrest  is  fnlly  raised  by  this  record  under 
the  evidence.  It  Is  not  dalmed  the  officers 
notified  the  defoidant  or  any  of  the  parties 
as  to  who  they  were  or  what  was  their  mis- 
sion. Ttu^  approadied  the  defaidant's 
house  In  the  nlgbttime.  There  is  some  tes- 
timony to  the  effect  that  a^ellant  Sanches 
may  have  been  mixed  up  with  the  border 
troubles.  In  one  place  Peres  says  one  time 
SandioE  had  17  ittrai  with  Mm.  At  Hia  time 
of  this  difficulty  all  parties  were  armed  with 
S&W  rifles  and  implements  of  destmctlTe 
warfare.  These  were  strangers  approach- 
ing appellant's  house  at  night  and  surround- 
ing It,  armed  and  shooting  Into  his  house, 
with  no  notlflcatlon  as  to  who  they  were  ex- 
cept a  demand  that  they  "surrender.**  The 
evidence  also,  as  before  stated,  la  In  direct 
conflict  as  to  who  began  t^e  shooting,  it  be- 
ing equally  positive  both  ways;  but  there 
la  no  question  of  the  fact  that  these  armed 
men,  strangers  to  appellant,  approadied  his 
house  and  surrounded  it  at  night  Why  the 
different  phases  of  the  law  pertaining  to 
illegal  arrest  was  not  charged  in  this  case 
we  do  not  understand,  for,  under*  all  the 
authorities.  It  Is  a  self-evident  proposition. 
See  Montgomery  v.  State,  43  Tex.  Cr.  R. 
306,  66  S.  W.  537,  B5  L.  R.  A.  710,  Cortez 
V.  State,  43  Tex.  Cr.  R.  375,  66  8.  W.  453, 
Oortez  V.  State,  44  Tex.  Cr.  B.  169,  60  S.  W. 
536,  Earles  v.  State,  52  Tex.  Cr.  B.  148,  106 
S.  W.  138,  Branch's  Crlm.  Law,  SS  437,  438, 
and  430,  for  many  cases  and  tersely  stated 
propositions  supported  by  the  dted  cases. 
We  do  not  think  It  would  serve  any  useful 
purpose  to  go  over  and  state  the  different 
rules  applicable  to  the  attempted  illegal  ar^ 
rest  In  its  different  phases  as  applicable  to 
the  evidence  adduced  on  the  trlaL  There 
was  an  Issue  as  to  whether  Perez  had  a 
warrant  for  the  arrest  of  appellanta.  This 
phase  of  the  law  should  have  been  charged. 
It  was  an  illegal  and  reckless  manner  in 
which  the  arrest  was  sought  to  be  made. 
There  was  ftn  apiwoach  of  strangers  to  ap- 
pellant's bouse,  surrounding  It'  at  night,  de- 
manding a  mrroider  vrlthout  giving  a  rea- 
atm  ftir  it,  as  even  viewed  from  the  state's 
testimony,  without  even  notifying  them  they 
were  officers  or  their  mission  for  btfng 
around  his  bouse  at  that  peculiar  hour  of  the 
night  These  matters  will  suggest  them- 
selves to  the  trial  court  npon  n  review  of 
the  authorities.  Appellanta*  legal  rights  and 
legal  status  with  reference  to  this  matter^ 
as  well  as  the  attitude  of  the  officers  nnd^ 
the  drcumstances  detailed  by  both  rtdes, 
should  be  carefully  noticed  in  the  instruc- 
tions of  the  court  to  Uie  Jnry. 

(I]  Without  recapitulating  the  evidence, 
we  hold  that  the  court  erred  In  giving  a 
charge  on  provoking  a  difficulty.  How  it 
could  ba  b^d  that  WRMlIant  iwovoked  the 


dlfflcnlty  In  this  case  is  not  to  be  aacwtaln* 
ed  fK»n  file  facts.  He  vraa  aslew  whei  ttie 
strangers  anrrounded  his  house  at  night. 
He  ran  into  the  house,  and,  if  the  atate^s 
theory  is  correct,  began  shooting  at  his  sup- 
posed armed  enemies  under  those  circum- 
stances. If  the  offlcos  flred  flrs^  of  course 
he  did  not  provoke  the  ifflfficulty  from  that 
standpoint  If  he  flred  flrst,  tlils  was  not  a 
iwovocatlon  c£  the  difficulty.  Under  no  au- 
thority that  has  been  called  to  our  attention 
can  it  be  held  that  the  iasne  of  provoking 
a  difficulty  was  In  this  case.  We  hardly 
deem  it  necosaty  to  cite  authorities  on  fills 
issue,  but  would  refer  to  Branch's  Grim. 
Law.  f  McGandless  v.  States  42  Tex.  Cr. 
B.  ra,  S7  S.  W.  672;  Bearden  v.  States  46 
Tex.  Cr.  B.  144^  79  S.  W.  87. 

[4]  It  is  also  contended  that  the  evidmoe 
is  not  sufficient  to  sui^rt  a  oonvlctioii 
against  Gamboa.  The  cont«itlon  is  that 
there  Is  no  evidence  against  Gamboa  that  be 
participated  in  the  difficulty  In  any  way,  and 
furttier  that  the  testimony,  without  contra- 
diction, shows  that  he  not  only  did  not  par- 
ticipate in  the  difficulty  but  secreted  and  hid 
himself  under  a  bed  to  avoid  being  shot  by 
the  parties  outside.  The  evidence  is  imcon- 
troverted  In  this  record,  as  we  understand 
It,  that,  immediately  upon  Gamboa  entering 
the  house,  he  crawled  under  the  bed  and  re- 
mained under  it  untU  after  the  shooting. 
This  is  shown  by  all  the  evidence  bearing 
on  the  question. 

It  Is  also  contoided  that  Sanchez  is  not 
guilty  under  the  evidence  of  assault  to  mur- 
der. The  writer  believes  this  proposition  ia 
correct  No  testimony  in  the  caSe  shows 
that  any  shote  were  flred  until  he  was 
awak^ed  by  his  wife  notifying  him  that 
they  were  going  to  kill  him.  He  then  ran  In 
the  house,  secured  his  gun,  and  shot  The 
state's  case  Is  appellant  Qred  first  The  de- 
fendant's case  Is  the  officers  flred  first  But, 
if  we  take  the  state's  side  of  the  case,  we 
do  not  believe  this  testimony  makes  a  case 
of  assault  to  murder.  And  the  writer  would 
go  further  and  state  that  under  the  state's 
evidence,  Sanchez  ouj^t  not  to  have  been 
convicted.  How  a  man  could  be  sent  to  the 
penitentiary  under  the  circumstances  detail- 
ed in  this  case  for  resisting  and  fighting  un- 
known parties  (men  surronndlng  his  house  at 
nl^t  armed  with  rifies  and  deadly  arms, 
and  shooting  at  Iilm)  I  do  not  understand. 
To  said  a  man  to  the  penitentiary  under 
those  drennutances  would  dmy  him  the 
right  of  defending  not  only  hims^  but  his 
house,  his  castle  In  which  was  his  wif^ 
little  daughtm,  and  niece. 

[I]  If  the  case  lAonld  be  tried  again  in 
connection  with  the  facta  and  the  attempted 
arrest,  a  charge  on  aggravated  assault  should 
be  ^ven.  This  testimony  certainly  demands 
a  <!harge  <hi  aggravated  auaolt,  if  it  de- 
manded any  sort  of  charge  as  a  predicate  for 
conviction.  The  attempted  Illegal  arreat  the 
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manner  of  mirronndlng  the  taonae,  and  all 
the  attendant  circumstances  were  Bach  as 
to  place  any  reasonable  mind  la  sodi  con- 
dition tbat  It  wonld  be  abeolote^  Incapable 
of  cool  reflection. 

16]  The  charge  sabmitting  the  latme  of 
assault  to  murder,  while  not  specifically 
comi^ined  of,  la  erroneocis.  TUa  Is  moi- 
tioned  in  view  of  another  trial  so  a  proper 
charge  on  this  matter  may  be  given.  It 
reads  as  follows:  "If,  from  the  erldence.  yon 
are  satisfied,  b^ond  a  reasonable  doabt  that 
the  defendants,  Luz  Sanchez  and  Francisco 
Gamboa,  or  either  of  them,  on  or  about  the 
time  charged  in  the  Indictment  in  the  county 
of  Hidalgo  and  state  of  Texas,  with  a  dead- 
ly weapon,  and  with  malice  aforetbought, 
did  aasaolt  the  said  Jesse  Perez  with  Intent 
then  and  there  to  kill  and  murder  bim  by 
the  meuiB  charged  in  the  indictment,  and 
If  yon  are  farther  satisfied  by  the  ertdence, 
beyond  a  naaonable  doubt,  that  said  assault 
was  not  made  In  defoisft  of  himself  or  them- 
selves against  an  unlawful  attack  producing 
a  raasonable  expectation  or  fear  of  deatb  or 
aerlona  bodUy  Injury,  tim  yon  will  find  the 
defendants  or  ^ther  of  them  guilty  of  an 
■aaanlt  i^th  Intent  to  murder,  and  so  aay  by 
your  verdict,"  etc.  The  court  then  charges 
the  law  of  principals  and  the  law  of  self- 
defense.  Nowhere  in  connection  with  malice 
af«d«tbonght  or  assault  to  murder  does  the 
eomrt  inatmct  the  Jury  with  reference  to 
any  mitigating  or  extenuating  dreams tances. 
We  have  said  enough  already  with  reference 
to  the  facta  and  dreumatances  to  show  that 
there  were  other  issues  In  the  case  besides 
usanlt  to  murder  and  aelf-defaiae^  and  the 
court  should  have  Instructed  the  Jury  In 
connection  with  this  lAaae  ctf  the  law  and 
limited  malice  aforethought  and  aasault  to 
murder  by  these  extenuating  dreumatances. 
There  were  facts  In  the  case  growing  out 
of  the  lasuea  of  illegal  arrest  and  connect- 
ing circumstances  that  extenuated  this  dlfll- 
culty,  tfwm  If  amwllant  was  In  fbe  wrong. 
The  jury  gave  tbem  five  yean  each.  This  la 
three  years  In  excess  of  the  minimum  pun- 
ishment of  assault  to  murder. 

For  the  reasons  indicated,  the  judgment 
la  reversed,  and  the  cause  la  remanded. 


HOOPKB  V.  BTATBL 
(Court  of  Giiminsl  ^j^>^^  ^  Texas.  April  28; 

tteUINAL  I«4W  <H  lOeO*)— ApPKA]>-BIIX8  OT 
EXCXPTIOIT  —  STATXMKIf T  OT  FACTS  —  NBCBS- 
•ITT. 

On  appeal  in  a  criminal  case,  where  the 
Indictment,  charge,  judgmeot,  and  sentence  were 
in  proper  form,  there  were  no  questions  open 
tcr  consfderatioD,  in  tbe  absence  of  a  bill  of  ex- 
ceptions or  statement  of  facts. 

[Bd.  Note.— For  other  cases,  see  Oriminsl 
Law,  Cent  Dig.  »  atlB»7  2789,  280S-!iS^. 
■J82S-2827,  2021,  SSSs,  2948,  8iiM;  Dee.  Dig.  t 


Appeal  from  District  Court,  Angelina 
County;  I*  D.  Oulnn,  Spedal  Judge. 

Sam  Hooper  was  convicted  of  unlawfully 
selling  Intoxicating  liquors,  and  he  appeals. 
Afflnneda 

a  B.  IMM,  Aast  Attar.  Gen.,  tat  Ob  State. 

PBBNDBBOAST,  J.  Appellant  was  con- 
victed fbr  unlawfully  aelUng  intoxicating  liq- 
uors In  Angftiinn  county  after  prohibition 
had  beoa  put  In  effect  In  said  county,  since 
tbe  enaetmuit  iWfliHTig  such  sale  a  felony, 
and  his  punishment  fixed  at  three  years  tn 
the  penitoatiary. 

There  Is  ndtber  a  bill  of  exception  nor  a 
statement  of  facts  In  this  casew  No  ques- 
tion Is  raised  which  we  can  consider  without 
a  statement  of  facta.  The  indictment,  charge, 
Judgment  q£  conviction,  and  soiteaice  are  In 
proper  form. 

The  Judgment  Is  therefore  affirmed. 


BOOPBIB  V.  EKTATIL 
(Court  of  OHmlnal  -^^^^  of  Texas.  April  28, 

Cbucinai.  Law  (|  10»0")—Appbal— Bills  or 
BixcBgnoH  —  Stateuknt  or  Facts  —  Nxcxs- 

6XT7. 

Tbe  matters  presented  as  grounds  for  a 
new  trial  in  a  criminal  case  could  not  be  review- 
ed or  revised,  where  the  record  contained  neither 
a  statement  of  facta  nor  a  bill  of  exceptions. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  206»,  'jis»,  2809-2822, 
2tfi!6-2827,  2027.  2928^  2948,  8204;  Dec.  Dig. 

Appeal  from  District  Court,  AwgAiin^  Coun- 
ty; L.  D.  Gnlnn,  Spedal  Judge. 

Sam  Hooper  was  convicted  of  violating  tbe 
local  option  law,  and  be  appeals.  Affirmed. 

0.  B.  Lane^  Aast  Atty.  Ool,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  waa  convict- 
ed of  violating  the  local  option  law ;  bis  pun- 
ishment being  asaeesed  at  two  years'  am- 
flnement  In  the  penitentiary. 

Thla  record  Is  betore  us  without  a  state- 
moit  of  facts  or  bills  of  excqttlon.  The  mat- 
ten  presented  by  the  motion  for  new  trial, 
with  tiie  record  In  this  condition,  cannot  be 
reviewed  or  revised. 

The  Judgment  is  affirmed. 


JATNES  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   April  23. 

CnnfiNAL  Law  (f  1090*)— Appbal— Nbobssitt 

or  Bill  of  nxoEPTiona 

Where  the  record  contains  no  statement  of 
facts  or  bills  of  exceptions,  no  question  raised 
in  the  motion  for  a  new  trial  Is  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IHg.  H  2t«3r2T80,  2801^2822, 
2825-2827.  2827,  2928,  2948^  8204 ;  Dec.  Dig. 
1 1090.*] 
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Appeal  from  District  Court,  AngeUna  Conn- 
ty ;  I*  O,  Oninn,  Special  Judge. 

H.  C.  Jaynes  was  convicted  o(  a  violation 
of  the  local  option  law,  and  be  appeals.  Af- 
firmed. 

a  B.  Lane^  Asst  Atty.  Oen.,  fi»r  tbe  State. 

HABPER,  J.  Ttila  is  an  appeal  prosecnted 
from  a  conviction  for  violating  tJie  local  op- 
tion law.  As  tbe  record  contains  no  bills  of 
exception*  and  no  statement  of  facts  accom- 
panies it,  there  is  no  Question  raised  in  the 
motion  for  a  new  trial  we  can  revlsw. 

The  Judgment  is  affirmed. 


JAYNDS  V.  STATB. 
(Court  of  Criminal  Appeate  of  Texas.  April  28, 

1913.) 

Appeal  from  District  Court,  Angelina  County ; 
L.  D.  Gulnn,  Special  Judge. 

H.  C.  Jaynes  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law. 

Tba  record  is  before  ua  withont  a  statement 
of  foctfl  or  Ulls  of  exception.  Borne  matters 
are  set  forOi  in  the  motion  for  new  trial,  but 
these  cannot  be  considered  In  the  absence  of 
the  evidence. 

Hie  judgment  is  affirmed. 


SHOKNWEBER  v.  STATD. 

(Court  of  Criminal  Appeals  of  Texas. 
April  16.  101S.   On  Motion  for 
Rehearing,  May  7,  1913.) 

1.  OUiUNAL  Law  <|  1090*)— Appbai.— Nkoes- 

BITT  OF  BlUJS  OF  BXCEPTION. 

Alleged  objectionable  and  injurious  re- 
marks of  the  district  attorney  coula  not  be  re- 
viewed where  they  were  not  verified  in  any 
manner  or  perpetuated  by  bills  of  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
llw.  Cent.  Dig.  «  2^,  27^,  2803-S^ 
2825-2827,  20217  2928,  2M8,  82(>i;  Dec.  Dig. 
8  1090.*1 

On  Motion  for  Rehearing. 

2.  BUBOLAST  (I  4*)— ChABAOXBB  OT  BmLDINO 
— "PaiTATB  RB8IDENCB." 

A  Jewelry  store  in  which  was  a  little  gal- 
lery about  10  feet  above  the  floor  curtained  off 
as  a  sleeping  apartment,  with  a  railing  around 
the  gallery  next  to  the  store  part,  hut  without 
any  partition,  was  not  a  "private  residence" 
within  the  atatute,  which  makes  a  distinction 
between  ordinary  burglary  and  the  offense  of 
breaking  Into  a  private  residence. 

[Eld.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  gS  14-18;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5678.] 

3.  CBnaHAi.  Law   (|  1172^Iteviiw— Ih- 

STBUonoKS— Oenebai.  SuBinsBion  or  Dat- 

TIICB  and  NIOHTTIUX  BuBQLABT. 

Where  an  indictment  In  one  count  char|;ed 
a  daytime  burj^ary  and  in  another  a  nighttime 
burguiry,  and  there  was  evidence  sufficient  to 
support  a  conviction  under  the  second  count, 
but  not  under  the  first,  an  instruction  submit- 
ting generally,  the  question  whether  accused 


broke  and  entered  the  house,  without  reference 
to  either  a  daytime  or  nighttime  burglary,  was 
not  erroneous,  since  the  verdict  being  general 
the  conviction  would  be  imputed  to  the  count 
sustained  by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {S  3128.  3154-3167,  3159-3163, 
3169 ;  Dec.  Dig.  f  1172.*] 

Appeal  from  Criminal  District  Conrti  Har^ 
Tia  County;  C.  W.  Robinson,  Judges 

H.  L.  Shomweber  was  convicted  of  bur- 
glary, and  he  appeals.  Affirmed. 

J.  M.  Gibson  and  W.  W.  Wander,  boUi  of 
Houston,  for  appelant  0.  B.  Lan^  Ant 
Atty.  GoL,  for  the  State;. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  horglaiT ;  his  punishment  being  as- 
sessed at  12  years*  oonfinonent  in  the  pen- 
itentiary. 

[I]  There  are  two  propoaltlonB  In  the  mo- 
tion for  new  trial— first,  the  nndtspnted  evi- 
dence shows  that  Qia  house  bnr^arlxed  was 
a  private  residence;  and,  second,  the  dis- 
trict attorney  used  remarks  during  his  argu- 
ment which  were  objectionable  and  Injarioos. 
To  the  second  ground  it  may  be  stated  that 
these  matters  are  not  verified  in  any  manner 
or  perpetuated  by  bill  of  exceptions,  and 
therefore  cannot  be  considered.  To  the  first 
ground  it  may  be  replied  we  are  of  opinion 
that  the  evidence  does  not  show  burglary 
of  a  private  realdencfc  The  indictment  con- 
talus  two  counts  In  the  ordinary  form  diarg- 
Ing  burglary  at  night  and  in  daytime.  No- 
where in  either  of  these  counts  is  it  under- 
taken to  cha^e  that  the  house  bui^larixed 
was  a  private  residence^  Tbe  theory  upon 
whidi  this  contention  Is  made  is  that  In  one 
part  of  the  house  the  alleged  ownee  had  a 
room  In  which  he  slept  The  biirglarlzed 
bouse  was  a  Jewelry  establishment  one  of 
the  front  windows  being  broken  by  a  rock 
and  the  Jewelry  taken  through  this  aperture. 
The  alleged  owner  slept  in  a  different  part 
of  the  house  from  that  occupied  as  the 
Jewelry  establishment  The  alleged  injured 
party  slept  in  another  part  of  it  on  a  little 
gallery  between  the  lower  floor  and  tbe  roof, 
elevated  about  10  feet  from  the  floor.  This 
will  not  constitute  the  store  a  private  resi- 
dence within  the  meaning  of  the  statute 
This  matter  was  discussed  in  Allnls  v.  State, 
63  Tex.  Cr.  R.  272,  139  S.  W.  980,  and  same 
style  of  case  page  871  of  same  volume. 

There  are  other  questtons  suggested  In  tbe 
brief,  but  are  not  presented  by  bill  or  mo- 
tion in  the  record.  They  are  suggested  here 
for  the  first 'time.  Under  the  ruling  of  this 
court,  these  matters  cannot  be  reviewed. 

As  tbe  record  is  pres^ted,  the  Judgment 
is  ordered  to  be  affirmed. 

On  Motion  for  Rehearing. 

This  case  was  affirmed  at  a  former  day  of 
the  term,  and  appellant  has  filed  a  motion 
for  rehearing.   Quoting  his  fint  ground  he 
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eajst  *Trhe  court  erred  In  this  flndiog  of 
focta  In  statement  of  opinion:  'The  in- 
dictment contains  two  oonnts  in  the  ordinary 
form  charging  burglary  at  night  and  In  day- 
tlma  Nowhere  is  either  of  these  counts  is 
it  undertaken  to  charge  that  the  house  bnr^ 
glarlzed  was  a  private  residence.*  The  court 
failed  evidently  to  read  appellant's  brief 
where  the  second  count  of  Indictment  was 
copied  and  Italicized  for  court's  conven- 
ience." This  is  a  literal  copy  of  that  por- 
tion of  appellant's  motion  for  rehearing.  In 
aiHiellant's  brief  filed  with  the  original  sub- 
mission of  the  case  there  Is  set  out  a  copy 
of  what  purports  to  be  the  second  count  in 
the  indictment  He  again  copies  the  same 
count  in  his  motion  for  rehearing  verbatim 
as  Id  Iiis  original  brief  that  portion  of  which 
Is  here  copied  from  appellant's  motion  for 
rehearing :  "We  again  copy  the  second  count 
of  Indictment  which  reads  as  follows :  Nights 
time  burglary  of  a  private  residence:  And 
the  grand  Jurors  aforesaid  npon  th^r  oath 
in  said  court  farther  present:  That  H.  L. 
Shomweber,  late  of  the  comity  aforesaid,  on 
or  about  the  19th  day  of  the  month  of  July, 
In  the  year  of  Onr  Lord  one  thousand  nine 
bnndred  and  twelve.  In  said  county  of  Har- 
ris, In  the  state  of  Tozas,  with  force  and 
anno,  then  and  there  in  tlie  nighttime,  a 
certain  house  there  situate^  then  and  there 
occupied  and  controlled  by  B.  T.  Wilton,  said 
house  being  then  and  there  occupied'  and 
actually  used  by  the  said  E.  T.  Wilton  as  a 
place  of  residence'  fraudulently  and  bur- 
glariously, by  force,  threats,  and  fraud,  did 
break  and  enter,  with  the  Intent  tiien  and 
there  the  corporeal  personal  property  of 
value  of  and  belonging  to  said  E.  T.  Wlltoh 
then  and  there  being  found,"  etc.  It  Is  un- 
necessary to  quote  the  remaining  part  of  the 
count  which  is  found  in  the  motion  for  re- 
hearing, as  It  has  no  relation  to  the  matter 
at  issue,  the  point  being  made  that  the  sec- 
ond count  does  charge  a  nighttime  bui^lary 
of  a  private  residence,  and  appellant  gives 
what  he  says  is  a  literal  copy  of  the  second 
count  In  the  Indictment  Appellant  is  correct 
in  bis  quotation  from  the  original  opinloa 
The  court  still  adheres  to  its  original  opin 
Ion,  and  believes  the  record  Justifies  that 
opinion  in  making  the  statement  that  was 
made  and  that  appellant  does  not  correctly 
copy  the  second  count  The  indictment  con- 
tained in  the  transcript  two  counts — the 
first  charges  the  ordinary  daytime  burglary; 
the  second,  omitting  the  formal  parts  and 
getting  down  to  that  which  Is  necessary  to 
be  noticed  in  this  case,  reads  as  follows: 
"Then  and  there  in  the  nighttime  a  certain 
house  there  situate,  then  and  there  occupied 
and  controlled  by  E.  T.  Wilton,  feloniously, 
fraudulently,  and  burglariously,  by  force, 
threats,  and  fraud,  did  break  and  enter,  with 
the  Intent  then  and  there  to  commit  the  crime 
of  tbeft,  and  with  the  Intent  thai  and  there 
the  eotporeal  personal  propvty  ot  value  of 


and  belonging  to  said  E.  T.  Wilton,  then  and 
there  being  found  In  said  house,  felonioudy 
and  fraudulently  to  steal,  take,  and  carry 
away  from  and  out  of  said  house,"  etc  This 
quotation  is  from  the  second  count  In  the 
Indictment,  and  does  not  coincide  with  that 
copied  by  api>ellant  in  his  brief.  There  Is  no 
contention  on  the  part  of  appellant  that  the 
Indictment  is  incorrectly  copied  In  the  tran- 
script We  are  still  of  the  opinion  that  the 
court's  former  opinion  is  Correct  with  ref- 
erence to  the  allegations  In  the  second  count 
in  the  indictment  The  second  count  as 
found  stated  in  the  original  brief  as  well 
as  in  the  motion  for  rehearing  by  appellant 
is  not  the  same  as  tbat  in  tiie  transcript 
on  file  in  this  court  Therefore,  those  mat- 
ters with  reference  to  the  charge  of  the 
court  in  connection  with  a  private  residence 
are  not  applicable,  because  there  was  no  al- 
legation that  a  inrivate  residence  was  bur- 
glarized. It  Is  onneceasary  to  farther  notice 
this  part  of  the  motion. 

[2]  It  Is  contended  that  the  evidence  shows 
the  bouse  burglarized  Is  a  private  residence. 
We  cannot  concur  with  counsel  on  this  prop- 
osition. The  evidence  shows  that  the  house 
burglarized  was  a  Jewdry  establtehmen^  and 
was  brokoi  as  set  out  In  the  original  oidnlon 
breaking  a  window  and  taking  the  goods 
through  the  aperture  thus  made.  Appellant 
dtea  us  to  the  testimony  which  he  contends 
shows  that  the  entire  Jewelry  building  should 
be  classed  as  a  prlrate  residence,  ^e  fiicts 
in  this  connection  are  more  strongly  found 
in  the  following  language  than  any  other 
portion  of  the  statement  of  facts;  in  fact 
it  is  practically  all  the  testimony  In  this 
connection  (copied  from  the  testimony  of  the 
alleged  owner,  Wilton):  "I  do  not  occupy 
and  control  Qte  whole  building,  all  the  lower 
part,  and  I  built  a  little  gallery  like  you  have 
got  this  gallery  In  the  same  floor,  only  a 
kind  of  little  gallery  upstairs ;  I  sleep  In  that 
little  gallery  right  in  the  store,  between  the 
roof  and  lower  floor.  I  sle^  In  tbe  room 
downstairs ;  it  Is  elevated  about  10  feet  from 
the  floor;  it  Is  a  second  little  gallery  like 
this  gallery  bere,  right  In  the  store.  I  use 
the  lower  floor  whlcb  the  window  Is  a  part 
as  a  store,  and  this  little  gallery.  I  keep 
some  more  stock  up  there  that  we  have  not 
got  room  downstairs  for.  This  little  gallery 
is  not  partitioned  off  from  the  rest  of  the 
store,  a  railing  Just  so  people  coming  In  the 
store  wouldn't  see  the  cot  there,  and  I  have 
got  a  curtain  that  runs  from  one  end  to  the 
other."  This  little  gallery  sleeping  apart- 
ment under  the  evidence,  Is  about  10  feet 
above  the  lower  floor,  as  we  gather  from 
this  evidence,  curtained  off  as  his  sleeping 
apartment  with  a  railing  around  the  gallery 
next  to  the  store  part.  The  fact  that  Wil- 
ton slept  in  this  little  gallery,  as  above  de- 
scribed, would  not  make  the  entire  store — 
the  business  part  of  the  store — his  private 
re^dence.   In  addition  to  the  AUnia  Oase, 
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cited  In  the  original  opinion,  we  dte  Jame  r. 
State.  68  Tez.  Cr.  R.  569,  140  S.  W.  1086; 
Anderson  v.  State,  17  Tex.  App.  906.  See, 
also,  for  authorities  Branch's  Grim.  Law,  H 
L60.  166.  If  the  indictment  contained  the 
tllegatlons  as  set  forth  in  appellant's  motion 
for  rehearing  aa  well  as  those  copied  in  his 
original  brief,  there  might  be  a  right  serious 
qaeation  both  on  the  charge  of  the  court  and 
the  Tarlance  lietween  the  testimony  and  the 
allegations  in  tlie  Indictment  The  court 
did  not  submit  the  Issue  of  breaking  into  a 
priTate  residence ;  he  submitted  the  proposi- 
tion generally,  if  appellant  broke  and  en- 
tered the  honse  he  would  be  guilty.  The 
ordinary  burglary  Is  a  dliferent  offense  from 
tbat  of  breaking  Into  a  private  residence,  un- 
der the  statute,  and  requires  different  allega- 
tions and  different  evidence  to  support  It. 
and,  of  course,  would  necessarily  require  an 
application  of  the, law  to  the  facts  In  charg- 
ing the  Jury. 

[3]  It  is  also  contended  the  court  erred  in 
submitting  a  daytime  burglary.  The  court 
did  not  submit  directly  a  daytime  bursary ; 
but  submitted  generally.  If  appellant  broke 
and  entered  the  boose  by  force,  he  would 
be  guilty.  Afl  the  matter  Is  ixresented  by  this 
record,  that  question  is  of  no  practical  value, 
and  conld  not  be  to  appdlftnt  we  think. 
Where  Uiere  are  two  counts  and  both  sub- 
mitted and  both  good  on  their  face,  the  ver- 
dict being  general,  a  convlctlOD  would  be 
imputed  to  the  count  sustained  by  the  flacts, 
provided  that  count  was  Induded  in  the 
court's  diarge.  The  court  did  not  spedflcally 
charge  with  reference  to  either  a  day  or 
night  time  burglary,  but  submitted  the  ques- 
tion generally.  The  evidence  does  not  sup- 
port a  dayl^t  breaking,  but  It  does  support 
a  nl^ttime  breaking  ta  burglary.  Under 
the  dectelotu,  we  are  ct  the  opinion  tliere  is 
no  merit  in  tlds  question  as  presented  1^  this 
record.  We  are  discussing  the  indictment 
as  it  is  found  in  the  record,  and  not  as  found 
In  the  brief  and  motion  of  aiwellant.  As  the 
matter  is  presented,  there  is  no  reason  why 
the  ju^puait  of  afBrmanoe  should  be  eet 
astda 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


8UITH  T.  STAl^ 
(Oourt  of  (Mminal  Appeals  of  Texas,  i^ril 
23,  191B.) 

CmanAL  Law  <|  1186*)— Appeal— BrAn- 
initT  OF  Facts. 

Where  It  did  not  appear  tbat  defendant 
ever  filed  an  affidavit  stating  that  he  was  un- 
able to  pay  the  itenograpber  to  make  out  a 
statement  <n  fiwta,  or  tbat,  after  ttfusal  at  Us 


verbal  application  to  the  court  to  require  the 
fnrnlihlng  of  inch  a  statement  and  hu  failure 
to  agree  with  the  district  attorney  aa  to  a 
statement  prepared,  he  presented  it  to  the  trial 
judge,  informing  him  or  such  disagreement  and 
requesting  Um  to  prepare  and  file  a  statemeot, 
he  was  not  entitled  to  have  ^  Jodpnent  re- 
versed for  fidlnre  to  secure  a  statwnent  of 
facta. 

[EXI.  Note.~For  other  cases,  see  Criminal 
Law.  Gent  Dig.  ||  S215-321fl.  8221,  3230; 
Dec.  Dig.  {  1186.*] 

Appeal  from  District  Gourt,  Wichita  Coun- 
ty; Jo  A.  P.  Dickson,  Judge. 

J.  D.  Smith  was  convicted  <jt  bisamy,  and 
he  appeals.  Affirmed. 

a  BL  Lane,  Aast  Atty.  Gen.,  fftr  tb»  State. 

HAI^BB,  J.  Appelant  was  prosecuted 
and  convicted  of  bigamy,  from  which  judg- 
ment he  prosecutes  this  appeal. 

There  la  an  affidavit  ot  ICr.  Wm.  N.  B<hi- 
ner.  who  represented  aiveUant  <m  the  trial 
of  the  cas^  without  fee  ot  liope  of  reward, 
as  shown  by  Ills  affidavit;  and  on  whlcb  be 
asks  us  to  reverse  the  caae  because  appellant 
had  been  deprived  of  a  statemoit  of  facts. 
He  doee  not  show  that  appellant  em  filed 
an  affidavit  stating  that  he  was  too  poor  to 
pay  the  stenographer  to  mi^  out  a  state- 
ment of  fact&  It  la  true  that  Mr.  Bonner 
states  he  vwbally  ai^lled  to  the  court  to  re- 
quire the  stenographer  to  furnish  a  state- 
ment of  facts,  but  tlie  court  dedined  to  ac- 
cede to  this  verbal  request  Mr.  Bwmer  tlien 
states  be  made  out  a  statnnent  of  facta  and 
submitted  it  to  the  district  attorney,  who 
dedtned  to  agree  to  It;  but  nowbwe  does 
tlie  affidavit  show  that  appeUantfs  attorney 
presented  to  the  Judge  wlio  tried  tlie  case  a 
co^  of  this  statement  of  facts,  nor  tbat  be 
reqneeted  the  Judge  to  make  out  one.  It  is 
true  that  In  ills  affidavit  he  etatee  tlie  district 
attorney  told  him  the  Jndse  would  not  do  ao ; 
but  the  law  required  of  Mr.  Bonner,  in  tlie 
event  of  failure  to  agree  witli  the  district  at- 
torney, to  in  person  presoit  the  trial  Ju^e 
with  such  statement,  at  the  time  Informlns 
blm  of  su^  dlsagreemttit,  requesting  him  to 
prepare  and  ffie  a  statement  of  the  evidence, 
having  failed  to  comply  with  these  provi- 
sions of  the  law,  he  is  not  entitled  to  bave 
the  case  reversed  because  of  his  failure  to  se- 
cure a  statemoit  of  facta. 

There  are  no  bills  of  exception  In  tbe  rec- 
ord, nor  is  it  made  to  appear  that  any  were 
ever  prepared  and  submitted  to  the  court. 
The  indictment  in  this  case  has  been  fre- 
quently approved  by  this  court,  consequently 
the  court  did  not  err  tn  overruling  the  motion 
to  quash  it  Bryan  v.  State.  63  Tex.  Cr.  B. 
200.  138  S.  W.  981.  and  cases  there  cited. 

The  Judgment  is  affirmed. 
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JUDSON  ft  UTTLB  t.  TUOKEB. 

(Oonrt  of  (HtU  Appeals  of  Texas.   Ft  Worth. 
Uarch  22. 1913.  Behearing  Denied 
April  12,  1913.) 

1.  Mabtkb  and  Sebvaht  (f  192*)— Fellow 
SiavANTB— Sbbvahtb  ofOnb  Masteb  UN- 
deb  CONTBOL  OV  AKOTHEB. 

Where  one  master  lenda  or  hires  his  serv- 
ant to  anoUier  for  a  particular  emploTment, 
the  aerrant  in  that  employmeot  must  be  dealt 
with  as  a  serrant  of  the  master  to  whom  he 
ifl  hired  or  lent,  although  he  remains  a  general 
Mrvant  to  the  person  who  hired  or  lent  him, 
and,  if  he  reeeivee  an  ln}ni7  in  the  service  of 
the  person  to  whom  he  Is  hired  or  lent,  he 
cannot  recover  therefor,  the  test  being  whether 
in  the  particalar  service  he  is  engaged  to  per- 
form he  continues  liable  to  the  direction  or  con- 
trol of  his  master,  or  becomes  subject  to  the 
direction  of  the  one  to  whom  he  is  hired  or 
lent;  and  hence  plaintiff,  a  servant  of  a  trans- 
fer company,  who  was  directed  to  take  a  team 
and  do  some  moving  for  a  well-driving  compa- 
ny, was,  while  engaged  in  snch  work  nnder  the 
direction  of  the  driving  company's  foreman,  a 
servant  of  that  company  and  a  fellow  servant 
of  its  servants,  for  whose  negligence,  other 
than  that  <^  a  vice  principal  or  one  perform- 
faig  a  nondelegaUe  duty  of  the  master,  he 
Goold  not  recover. 

[Ed.  Note.— For  other  cases,  see  Mast^  and 
Servant,  Cent.  Dig.  H  879-881;  Dee.  Dig.  | 
192.*1 

2.  BfASTKB  AND    SkBTANT    (|  189*)— INJTTBT 

TO  Skbvawt  —  "Fellow  Sebvaitt'*  —  "Vice 

Pbimcipal." 

A  servant  without  power  to  employ  or 
discharge  is  not  a  "vice  prindpaV*  bnt  as  to 
■emnts  of  the  same  master  is  a  fellow  serv- 
aot. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  42T-435,  437-448;  Dec 
Dig.  §  189.* 

For  other  definitiona.  see  Words  and  Phras- 
es, ToL  8,  pp. 2716-2730;  toL  8»  pp.  7602,  7813- 
7316.] 

8.  Uasteb  and  Sbbvant  (|  186*)— Uasteb's 
liiABiLiTT— Sate  Place  fob  Wobk— Dele- 
gation. 

A  master  is  liable  for  the  negligence  of  a 
servant  who  is  discharging  the  primary  or  non- 
aasignable  duty  of  ^e  master  to  provide  a 
safe  method  for  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  88&-4Z1;  Dec.  Dig.  S 
185.»] 

4.  Masteb  and  Sebvaht  (i  180*)— Masteb's 

lOABILITT— SaSX  PLACB  FOB  WoBE. 

A  master  lA  bound  lo  exercise  doe  care 
to  adopt  a  reasonably  safe  method  of  work  and 
to  provide  suitable  means  to  accomplish  the 

rieral  object  of  the  work,  but  mere  details 
its  performance  may  be  committed  to  fellow 
servants. 

[Ed.  Note^For  other  cases,  aee  Master  and 
Servant,  Cent  Dig.  H  885-421;  Dec.  Dig.  S 
185.*J 

5.  Masteb  and  Sbbvant  (|  216*)— Masteb'b 

LlABILITT— AbSUHFTIOH  OF  BiBK. 

A  servant  asaames  the  dangers  arising 
from  the  negligence  of  his  feUow  servants 
when  committed  in  the  performance  of  their 
own  duties,  as  well  as  those  which  are  obvious 
and  incidental  to  their  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  S67-673;  Dec  Dig.  | 
216.*J 


6.  Masteb  and  Sbbvant  (i  163*)— Mabteb's 
LlABILITT  —  Method  of  Wobk— InatiFii- 

OIENT  NUMBEB  of  SbBTAHTS. 

A  master's  liability  to  adopt  a  reasonably 
safe  and  practicable  method  of  work  includes 
the  duty  to  provide  a  anffident  number  of  men 
therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  82&-330;  Dec  Dig.  f 
168.*] 

7.  Masteb  and  Sbbvant  (|  217*)— Masteb's 
IjZABIIJTT  —  Assuuftion  op  Risk  Meth- 
ods OF  WoBE— Insufficient  Nuubeb  of 

SEBVANra. 

A  servant  knowing  that  the  number  of 
men  present  to  perform  a  particular  piece  of 
work  is  insufficient  assumes  the  risk  involved 
in  the  nndertak^g  with  such  number. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fS  074-600;  Dec  Dig.  | 
217.*] 

8.  Masteb  and  Sebvant  (}  276*) —Action 
FOB  Injubibs— Sufficiency  of  IIvidbncb— 
Pboxxuatb  Cause. 

Evidence  in  an  action  for  injaries  by  the 
general  servant  of  another  employed  in  a  par- 
ticular work  as  the  servant  of  defendant  A«ld 
to  show  that  the  ne^enee  of  his  fellow  serv- 
ants was  the  proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  9B0-8ff2,  9S4,  9S8,  970. 
976;  Dec  Dig.  {  276.*] 

Ajveal  from  District  Oonrt,  Tarrant  Coun- 
ty; W.  T.  Slinmoiis,  Jndge. 

Action  by  C.  C  Tucker  against  J.  W. 
jBdaon  and  T.  H.  Little  doing  bnslneaa  as 
Jndson  ft  Uttte,  and  the  Blnyon  Transfer  ft 
Storage  Convany.  Judgment  for  tho  Stor- 
age Companr  and  fbr  i^lntlfl  against  Jnd- 
son  ft  Little,  and  they  appeal.  Reversed, 
and  Jodgmwt  rendered  fbr  appealing  defend- 
ants. 

Sidney  L.  Samaels  and  Lasslter,  Harrison 
&  Rowland,  all  of  Ft.  Worth,  for  appellants. 
McLean  ft  Garlock,  of  Ft  Worth,  for  appellee. 

CONNER,  C.  J.  C.  C.  Tucker  brought  this 
suit  In  the  district  court  against  J.  W.  Jud- 
sou  and  T.  H.  Little  and  the  Blnyon  Trans- 
fer ft  Storage  Company,  a  corporation,  to 
recover  damages  in  the  sum  of  f 10,000  for 
certain  personal  injuries.  PlalntltC  alleged 
that  Judson  ft  Little  were  engaged  In  sinking 
deep  wells  near  the  dty  of  Ft  Worth,  and 
that  on  the  date  alleged  they  called  upon 
Blnyon  Transfer  ft  Storage  Company,  which 
was  engaged  In  the  moving,  tranoTer,  and 
storage  business,  "to  send  out  to  their  said 
wells  one  of  their  large  moving  wagons  with 
a  driver  and  his  assistant  to  do  some  work 
in  connection  with  the  moving  of  some  of  the 
materials  or  supplies  from  one  portion  of 
their  works  to  another,  and  that  In  pursu- 
ance of  this  request  said  defendant  compa- 
ny directed  plalntifr  to  take  the  team  which 
he  was  lu  charge  of  and  one  ot  the  other  em- 
ployes of  the  company,  a  negro  laborer,  and 
to  report  to  the  said  defendants  at  their 
said  place  of  work  for  the  purpose  of  assist- 
ing them  In  moving  the  property  desired  to 
be  moved  by  them.  That  In  pursuance  of  this 


•For  oUter  esses  see  SUM  tople  sndssctloaNUllBBHln  Dee.  Dig.  ftAm.  Dig.  Kay-No.  Bariea  ft  Bap'r  IndexM 
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request  or  direction  of  Us  employer  tbe 
plalntUf  took  bis  said  team  then  under  bis 
charge,  and  went  to  the  wells  of  the  defend- 
ants Jndson  &  Little,  and  was  directed  by 
their  foreman,  the  superintendent  in  charge 
of  said  work,  to  assist  in  moving  a  quantity 
ot  materials,  tools,  and  supplies  from  one  of 
their  said  wells  to  another  well  distant  sev- 
eral hundred  yards.  That  this  work  was 
performed  by  the  plaintiff,  said  superintend- 
ent furnishing  the  men  to  load  the  said  ma- 
terials onto  plalntltTs  wagon,  and  ttiat 
thereupon  tbe  said  superintendent,  who  was 
then  and  there  the  vice  principal  of  the  de- 
fendants Judson  &  Little,  called  upon  the 
plaintiff  to  load  upon  the  wagon  for  the  pur- 
pose of  removal  a  certain  heavy,  solidly 
built  bouse  used,  among  other  things,  for 
the  puriM)se  of  a  tool  and  storage,  house  by 
the  said  defendants,  and  being  In  dimensions 
about  12  by  14  feet  in  breadth  and  atMut 
12  feet  in  height,  and  weighing  from  one  to 
two  tons.  That  the  said  superintendent  and 
vice  prlnciaal  of  the  said  defendants  Jud- 
son &  Little  was  In  full  control  and  manage- 
ment of  the  said  work,  and  the  plaintiff  act- 
ed under  ols  direction  and  la  compliance 
with  his  orders  In  assistlDg  to  move  the  said 
house,  and  in  doing  so  received  the  serious, 
painful,  and  permaDent  Injuries  hereinafter 
set  out." 

As  alleged  and  as  shown  by  tbe  undisput- 
ed evidence,  the  accident  occurred  under 
substantially  the  following  circumstances: 
Appellee  was  employed  as  the  driver  of  one 
of  the  large  moving  wagons  owned  by  the 
Binyon  Transfer  ft  Storage  Company,  and 
had  been  for  some  time ;  that  as  such  he  bad 
experience  in  loading,  moving,  and  unloading 
heavy  articles,  and  that  on  the  occasion  In 
question  as  allied  In  his  petition  the  appel- 
lants over  the  phone  requested  Mr.  Binyon 
of  the  corporation  named  to  send  out  to 
them  one  of  his  large  wagons  with  a  driver 
and  assistant  for  the  purpose  of  assisting 
'  appellants  in  moving  certain  property  de- 
sired to  be  moved  by  them;  that  in  pur- 
suance of  tlilB  request,  and  by  direction  of 
Mr.  Binyon,  he  took  a  team  with  an  assist- 
ant and  reported  as  directed  to  appellant's 
foreman  In  chai^  of  their  work,  and  was 
by  him  directed,  among  oth^  things,  to  as- 
sist in  moving  the  tiouse  in  question;  that 
this  foreman,  Myers  by  name,  "was  in  full 
control  and  management  of  the  said  work," 
and  appellee  "acted  under  his  direction  and 
-In  compliance  with  his  orders  in  assisting 
to  move  the  said  house" ;  tliat  on  the  re- 
turn of  the  plaintiff  for  tbe  imrpose  of  re- 
moving the  toolhouse  (after  having  removed 
certain  tools)  the  wagon  was  twcked  np  near 
it,  and  the  bind  wheels  sunk  In  trenches  so 
as  to  lower  the  end  of  the  wagon  near  the 
toolhouse.  By  direction  of  the  foreman  his 
force,  consisting  of  five  men,  in  addition  to 
the  plaintiff  and  his  helper,  tilted  tbe  house 
over  toward  the  wagon.  The  foreman  con- 
dadfid  howenr,  that  the  weli^^t  ot  the  bonae 


might  cause  the  hind  wheel  to  cmsb  throngh 
Its  walls,  and  directed  the  operatives  to 
hold  the  house  uutll  a  plank  could  t>e  placed 
across  the  hind  wheels  upon  wtilch  tbe  house 
might  rest  Thereupon  some  one  (there  Is  evi- 
dence tending  to  show  that  it  was  the  fore- 
man of  Judson  ft  Little)  picked  up  a  piece 
of  scantling  about  two  indies  thick,  six  or 
eight  inches  wide,  and  about  five  feet  long, 
and  handed  it  to  the  plaintiff's  n^ro  assist- 
ant, who  passed  it  on  to  the  plaintiff,  and 
who  therewith  undertook  to  prop  the  leaning 
toolhouse.  After  the  plaintiff  had  fixed  the 
scantling  so  as  to  prop  the  house,  some  one 
not  certainly  identified  in  the  evidence  called 
out,  "All  right,"  whereupon  one  or  more  of 
the  men  who  liad  been  holding  the  house 
in  Its  Inclined  position  let  go  their  hold,  and 
its  weight  came  down  upoh  the  piece  of 
scantling  referred  to.  The  scantling  broke, 
and  In  tbe  fall  of  tbe  house  plaintiff's  leg 
was  caught  and  severely  Injured. 

Of  the  acts  of  negligence  alleged  as 
grounds  for  recovery,  and  which  there  was 
evidence  tending  to  support,  the  court  sub- 
mitted the  following:  First,  whether  the 
foreman  was  guilty  of  negligence  in  adopting 
the  method  of  loading  the  bouse  he  did; 
second,  whether  the  foreman  was  guilty  of 
negligence  In  attempting  to  load  the  house 
with  the  number  of  men  employed;  third, 
whether  tbe  foreman,  Myers,  failed  to  prop- 
erly direct  and  control  the  labors  of  the  men 
while  engaged  in  lifting  the  house  so  as  to 
prevent  Its  foil;  and,  fourth,  whether  the 
foreman  was  guilty  of  negligence  in  furnish- 
ing the  plaintiff  with  a  defective  or  in^sufll- 
dent  brace  or  prop. 

Upon  the  trial  the  court  directed  a  verdict 
in  favor  of  tbe  Binyon  Transfer  ft  Storage 
Company,  and  we  are  not  called  upon  by  any 
assignment  or  cross-assignment  to  review 
this  action  of  the  court  But  as  against  Jud- 
son ft  Uttle  the  Jury  returned  a  verdict  in 
plaintiff's  fftvor  for  $2,812,  from  which  Judg- 
ment this  appeal  tias  been  prosecuted. 

[1]  Appellants'  first  assignment  of  error  is 
to  the  action  of  the  court  In  refusing  a  [per- 
emptory instruction  in  their  betialf,  the  con- 
tention being  that  tbe  facts  and  circum- 
stances  in  evidence  show  without  dispute 
tliat  the  risk  and  dangers.  If  any.  In  doing 
the  work  the  way  In  which  It  was  done  and 
with  the  number  of  men  at  Itand,  were  patent 
and  obvious,  and  known  to  the  plaintiff,  and 
that  he,  therefore,  assumed  the  risk  and  dan- 
ger from  which  his  injuries  resulted.  In 
answer  to  these  contentions  in  api>ellant*s 
behalf,  appellee  first  insists  that  the  relation 
of  master  and  servant  did  not  exist  between 
him  and  appellants,  and  that  therefore,  any 
n^ligence  on  the  part  of  any  of  the  servants 
of  appellants  tliat  proximately  caused  ills  in- 
juries rendered  them  liable ;  and,  second,  that 
even  though  it  be  held  that  the  relation  of 
master  and  servant  did  exist  between  appel- 
lee and  appellants  yet  the  negligence  of  the 
fttrauan  alleged  and  nibiiiitted  by  the  ooort 
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as  aatborizlng  a  recovery  relate  to  the  per- 
formance of  personal  and  nonassignable  du- 
ties of  the  master  toward  his  servant,  and 
that,  therefore,  appellants  are  liable^  It  will 
be  thus  seen  that  one  of  the  vital  qaestiona 
raised  for  our  determination  is  whether  the 
plaintiff  at  the  time  and  nnder  the  circum- 
stances of  his  lojurles  was  the  servant  of 
appellants  or  of  his  general  employer,  the 
Binyon  Transfer  &  Storage  Company.  If  the 
servant  of  the  latter,  then  the  principle  of 
assumed  risk  has  no  application,  and  the 
appellants  would  be  liable  for  any  n^Ilgence 
of  their  foreman  which  proximately  caused 
the  Injury,  whether  such  foreman  was  a  vice 
prtaicipal  as  to  them  or  not.  If,  on  the  con- 
trary, the  plalntlft  at  the  time  and  In  rela- 
tion to  the  work  undertaken  bore  the  rela- 
tion of  a  servant  to  appellants,  then  he  as- 
sumed as  matter  of  law  the  risks  arising  out 
of  the  negligence  of  appellants'  other  serv- 
ants, and  appellant  would  not  be  liable  there- 
for unless  such  negligence  was  committed 
by  a  vice  principal  or  In  the  performance  of 
a  nondelegable  duty  of  the  master. 

The  question  presented  la  an  Interesting 
one,  and  not  entirely  free  from  difficulty. 
The  case  Invoked  by  appellee  as  most  In  point 
in  support  of  his  contention  that  he  was  not 
under  the  circumstances  one  of  appellants' 
serrantB  is  the  case  of  Murray  v.  Dwlght,  a 
New  Yortv  decision  which  may  be  found  re- 
ported In  161  N.  T.  301,  66  N.  K  901,  48  L. 
R.  A.  673.  To  this  is  added  Burton  v.  Rail- 
way, 61  Tex.  635;  Brennan  t.  Berlin  Iron 
Bridge  Co.,  74  Conn.  382,  60  Ati.  1033 ;  Zelg- 
ler  r.  Railway  Co.,  62  Conn.  643,  2  AtL  462 ; 
N.  O.  Ry.  Co.  T.  Norwood,  62  Miss.  666,  52 
Am.  Rep.  101 ;  Joslln  v.  Grand  Rapids  Ice 
Co..  50  Mich.  616,  16  N.  W.  887,  46  Am.  Rep. 
54 ;  Crockett  v.  Calvert,  8  Ind.  127 ;  Railway 
Co.  V.  Conroy,  63  Miss.  662,  56  Am.  Rep.  S35; 
RaUway  Co.  v.  State,  58  Md.  372.  The  New 
York  case  of  Murray  v.  Dwlght  so  urgently 
relied  upon  by  appellees  was  briefly  one  In 
which  a  servant  of  a  truckman  was  sent 
with  a  horse  by  his  master  to  a  war^ouse 
for  the  purpose  of  operating  trucks  for  hoist- 
ing heavy  material  from  one  story  to  an- 
other, which  was  to  be  done  under  the  direc- 
tion of  a  foreman  of  the  warehouseman. 
The  rope  to  one  end  of  which  the  horse  was 
to  be  bitched  and  by  whldi  articles  were  to 
be  hoisted  extended  under  a  pulley  block 
fastened  near  the  lower  floor,  and  thence  on 
over  another  pulley  block  fixed  near  the  top 
of  the  building.  After  the  servant  of  the 
truckman  had  repaired  to  the  warehouse,  he 
was  told  to  go  into  tlie  building,  and  as  he 
started  to  do  so  the  pulley  block  from  above, 
which  one  or  more  of  the  servants  of  the 
warehouse  were  endeavoring  to  adjust,  was 
negligently  permitted  to  fall  upon  him,  and 
he  was  injured.  It  was  held  that  the  serv- 
ant of  the  truckman  was  not  a  fellow  servant 
with  those  engaged  by  the  warehousemen. 
We  will  not  take  the  time  to  discuss  ail  of 
tlia  C8MS  dted  Iv  awellee^  some  ot  which 


at  least  are  easily  distinguishable  from  the 
one  before  us,  nor  attempt  to  reconcile  them 
with  cases  hereinafter  dted  which  are  in 
conflict  or  in  apparent  conflict  therewith. 
We  will  observe,  however,  In  passing  that  the 
opinion  in  the  New  York  case  upon  which  ap- 
pellee so  strongly  relies  was  by  a  divided 
court,  and  that  the  truckman  whose  status 
was  therein  fixed  was  not  Injured  by  an  act 
done  In  the  very  work  for  which  he  was  em- 
ployed, but  Instead  by  the  negligence  of  the 
warehouseman's  servants  In  adjusting  the 
overhead  pulley  necessary  as  a  fixture  before 
the  truckman's  work  could  begin  or  be  car- 
ried on.  The  servants  of  the  warehouseman 
so  engaged  with  the  pulley  block  above  were 
in  an  Important  sense  performing  their  mas- 
ter's primary  duty  to  suitably  prepare  the 
building  and  appliances  for  the  truckman's 
labor.  It  is  otherwise  here.  Appellee  was 
injured  by  acts  or  omissions  of  appellant's 
servants  while  engaged  with  him  In  the  very 
work  he  undertook  to  do  or  aid.  The  acts 
or  omissions  relied  upon  as  negligent  are  not 
severable  from  the  whole,  but  constituted  an 
Integral  part  of  the  particular  work  in 
hand.  It  seems  to  us  that  this  case  on  the 
question  we  are  now  discussing  is  more  near- 
ly In  accord  with  the  following  authorities, 
viz.:  Delory  v.  Blodgett,  185  Mass.  126,  69 
N.  B.  1078,  64  L.  R.  A.  114,  102  Am.  St  Rep. 
328;  Coughlan  v.  City  of  Cambridge,  166 
Mass.  268,  44  N.  E.  218;  Hlggins  v.  W.  U. 
Telegraph  Co.,  156  N.  Y.  75.  60  N.  B.  500, 
66  Am.  St  Rep.  537;  Brady  v.  Chicago  &  G. 
W.  R.  Co.,  114  Fed  100,  62  O.  a  A.  48.  67 
li.  R.  A.  712 ;  Hardy  v.  Shedden  Co.,  78  Fed. 
610,  24  a  C.  A.  261,  87  U  B.  A.  33;  26  Gyc. 
1286. 

In  the  case  of  Green  v.  Sansom,  41  Fla. 
94,  25  South.  332,  It  appeared  that  a  servant 
of  an  Independent  contractor  was  sent  to  do 
a  certain  piece  of  work  for  the  employer  of 
such  contractor,  and  that  from  the  time 
such  servant  set  to  work  the  employer  as- 
sumed and  exercised  control  over  him  and 
the  work  performed  by  him,  directing  and 
controlling  him  as  to  the  methods  and  details 
by  which  the  desired  result  was  to  be  ac- 
complished, and  it  was  held  that  the  relation 
of  master  and  servant  was  thereby  consti- 
tuted between  the  employer  and  the  servant 
of  the  Independent  contractor.  In  26  Cyc.» 
supra,  the  author  says:  "Where  one  person 
lends  his  servant  to  another  for  a  particular 
employment,  the  servant  for  anything  done 
In  that  particular  employment,  must  be  dealt 
with  as  a  servant  of  the  man  to  whom  he  Is 
lent,  although  he  remains  the  general  servant 
of  the  person  who  lent  him;  and,  If  the  serv- 
ant receives  an  injury  in  such  employment 
from  the  negligence  of  a  servant  of  the  per- 
son to  whom  he  is  lent,  be  cannot  recover 
therefor.  The  test  U  whether  in  the  particu- 
lar service  be  Is  engaged  to  perform  be  con- 
tinues liable  to  the  direction  and  control  of 
his  master  or  becomes  subject  to  that  of  the 
pert;  to  whom  he  la  hired  m  lent"  Xbls 
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general  Btatement  of  the  law  seems  to  be 
well  supported  by  the  authorities  herein  last 
clteA,  and  to  be  well  lUnatrated  by  them.  It 
seema  not  to  be  Inconsistent  for  an  employ^ 
to  occupy  a  doal  relation.  He  may  be  the 
servant  of  and  paid  by  a  general  master,  but 
If  employed  elsewhere,  temporarily  subjecting 
himself  to  the  complete  direction  and  control 
of  the  temporary  employer  In  the  work  to  be 
performed,  be  becomes  for  the  time  b^g  and 
fts  to  that  work  the  servant  of  the  special 
master,  and  It  is  of  no  consequence  whether 
he  Is  loaned  tor  the  purpose  or  whether  he  is 
hired,  not  directly,  but  through  his  general 
master.  In  the  case  before  ua  It  cannot  be 
questioned  that  appellee  ToluntarHy  yielded 
to  the  direction  of  his  general  master  to  aid 
and  assist  appellants  In  the  performance  of 
such  work  as  they  desired.  It  not  being  sped- 
fled  at  the  time  what  particular  thing  was  to 
be  dcme;  that  he  Tolontarily  repaired  to 
the  proper  place  and  voluntarily  yielded  to 
tbib  temporary  control  and  direction  of  appel- 
lants* foreman— not  to  undertake  the  re- 
moval of  the  toolhonse  for  his  general  master 
as  an  independent  contractor,  bnt  to  act  mly 
as  an  aid  or  assistant  of  the  swvants  of  ap- 
pellants who  were  at  the  time  charged  with 
the  responsibility  and  duty  of  accomplishing 
the  spedflc  object  to  be  attained,  viz.,  the 
removal  of  the  toolhouse.  tJnder  such  dr- 
cumstances,  if  we  have  Interpreted  the  au- 
thorities aright,  appellee  for  the  time  being 
and  as  to  the  particular  work  In  which  he 
was  en^iged  at  the  time  of  his  Injury  was 
a  fellow  servant  with  those  of  appellants, 
notwithstanding  his  general  employment  by 
the  Blnyon  Transfer  &  Storage  Ck>mpany. 

[2-4]  Was  the  appellee  entitled  to  recover 
notwithstanding  his  relation  to  appellants? 
While  so  alleged  In  his  petition,  it  is  not 
now  seriously  contended  in  his  bdialf  that 
appellants'  foreman,  Myers,  was  a  vice  prin- 
cipal. There  la  no  evidence,  showing  that 
Myers  had  the  powOT  to  employ  or  discharge, 
and  hence,  under  the  mllng  of  our  Supreme 
Court  In  the  recent  case  of  Lontry-Sharpe 
Contracting  Co.  v.  McOrackoi,  160  8.  W. 
1109,  it  most  now  be  conceded  that  he  did 
not  6ccupy  such  relation  toward  appellants. 
He  therefore  was  bnt  a  f^ow  servant  with 
appellee,  and  file  farther  Important  question 
fbr  oar  determination  Is:  Was  Myers  in  the 
performance  of  the  acts  submitted  by  the 
court  as  grounds  of  recovery  discharging 
primary  or  nonassignable  duties  of  his  mas- 
ter? If  he  was,  as  stated  and  as  appellee 
Insists,  appellants  are  liable  for  his  negli- 
gence. The  general  duty  of  appellants  was 
to  exercise  due  care  to  adopt  a  reasonably 
safe  method,  and  to  provide  suitable  con- 
veyance and  means  for  the  accomplishment 
of  the  general  object  to  be  attained,  which 
was  the  removal  of  the  toolhouse.  Bnt  mere 
details  in  the  performance  of  the  work  could 
legally  be  committed  to  the  servants;  to 
adopt  any  other  rule  would  require  the  mas- 
ter's  personal   presence   and  supervision 


throughout  all  work  undertaken,  and  the  law 
imposes  no  such  burden. 

[S]  The  law  Is  that  the  servant  assomes 
the  dangers  arising  from  the  negligence  of 
his  f^ow  servant  when  committed  in  the 
performance  of  their  own  particular  duties 
as  well  as  those  that  are  obvious  and  ordina- 
rily Inddent  to  their  employment.  See  Lan- 
try-Sharpe  Contracting  Co.  v.  McCracken,  150 
8.  W.  lUSe ;  G.,  C.  &  8.  F-  Ry.  Oo.  v.  Larkln. 
98  Tex.  225,  82  S.  W.  1026,  1  L.  R.  A.  (N.  S.) 
944;  Whittaker  v.  Bent.  167  Mass.  565,  46 
N.  B.  121;  Bedford  Quarries  Co.  v.  Bough, 
168  Ind.  671,  80  N.  B.  629,  14  U  R.  A.  (N. 
S.)  418 ;  Ung  v.  St  Paul,  M.  &  M.  R.  Co.,  50 
Bonn.  160,  C2  N.  W.  378.  and  note  on  this 
case  reported  In  54  L.  B,  A.  122;  Richmond 
Locomotive  &  Mach.  Co.  v.  Ford,  94  Va.  62T. 
27  8.  E.  609;  La  BeUe  v.  Montague.  174 
Mass.  468,  64  N.  E.  850 ;  Kllegel  v.  Welsel  & 
Vilter  Mfg.  Co.,  84  Wis.  148,  63  N.  W.  U19; 
Bedford  Belt  Ry.  Co.  v.  Brown,  142  Ind.  669, 
42  N.  E.  369 ;  Keystone  Bridge  Co.  v.  New- 
berry, 96  Pa.  246,  42  Am.  Rep.  543. 

An  examination  of  the  cases  last  dted 
will  make  dear  the  application  of  tlie  piln- 
dples  suggested,  thus: 

In  the  case  of  Lantry-Sharpe  Contracting 
Co.  V.  McCracken,  by  our  Supreme  Court. 
McCracken  was  engaged  with  other  employes 
in  file  constmctton  of  a  rock-crushing  plant, 
and  during  the  work  It  became  necessary  to 
adjust  a  heavy  upright  piece  of  timber,  and 
the  negligence  charged  and  upheld  by  the 
verdict  of  the  Jury  was  that  of  a  foreman  In 
charge  of  the  work  in  giving  an  order  to 
certain  of  the  employes  to  pull  a  "tag  line" 
which  caused  the  upright  to  overcome  the 
sustaining  force  of  Its  brace,  and  to  fall 
on  McCracken.  The  prlndpal  question  dis- 
cussed In  that  case  was  whether  Bruce,  the 
foreman,  was  a  vice  prlndpal,  but  the  Juds* 
ment  was  reversed  and  rendered,  In  orAer  to 
do  which  it  must  necessarily  have  been  held 
that  the  negligent  direction  of  the  forCTian 
was  but  an  Inddent  of  the  work.  In  other 
words,  that  the  order  of  the  foreman — the 
method  adopted  to  overcome  a  temporary 
difficulty — was  bnt  a  detail  of  the  work  for 
which  the  master  was  not  liable. 

Of  like  purport  is  the  case  of  lUchmond 
Locomotive  &  Machine  Works  v.  Ford,  supra, 
where  It  was  held  that  the  master  was  not 
liable  for  an  Injury  to  an  employfi  resulting 
because  of  the  n^llgent  manner  In  which 
the  foreman,  without  power  to  enytloy  or 
dlsdiarge,  directed  the  removal  of  certain 
car  wheels.  So  also  In  La  BeUe  v.  Montague, 
above.  Where  a  workman,  together  with  three 
others,  was  engaged  In  lowering  certain 
heavy  flagstones,  and  was  Injured  by  the 
sudden  fall  of  one  of  the  stones.  It  was 
claimed  that  the  foreman  under  whose  di- 
rection the  work  was  being  done  "should 
have  given  more  8i)edflc  orders"  and  "thai; 
some  other  means  should  have  been  adopted 
in  letting  It  down."  But  it  was  held  that 
the  master  was  not  liable,  the  court  statins 
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that  "it  l8  difficult  to  see  what  orders  should 
baTB  been  giTen  vUch  It  wms  aecessary  to 
giro  to  one  bo  experienced  as  the  plaintlfl," 
and,  fnrOier,  that  "there  ia  nothing  to  Show 
that  the  atone  conld  not  properly  be  handled 
br  ram  with  tWr  handa,  or  to  warrant  the 
finding  that  the  use  of  a  derrick  or  such  oth- 
er i~w»h«T>i«nn  was  necessary.  It  would  seem 
from  the  evidence  that  the  accident  was 
probably  caused  by  the  other  men  letting  go 
before  the  plaintiff  did.  If  this  was  so  and 
his  fellow  workmen  were  negligent  in  let- 
ting go  too  soon,  this  does  not  give  him  the 
cause  of  action  agalnrt  the  defendant" 

In  Zing  T.  St  Panl,  M.  &  N.  By.  Oo^  sa- 
pra,  it  was  held  that  the  master  was  not  re- 
sponsible to  a  senrant  fbr  the  act  of  a  fel- 
low servant  in  negUgMitly  selecting  a  de- 
ftctlve  instrument— an  iron  hook— to  wtalcb 
to  attach  a  pulley  to  raise  a  heavy  weight 
In  a  biOlet  Oxcrp,  U^t  being  a  proper  detaU 
of  the  woA  in  which  the  sOTants  were  en- 
gaged. 

In  the  ease  of  K^ratone  Bridge  Co.  t.  New- 
berry, a  workman  was  engaged  with  others, 
under  Uie  direction  of  one  Wta.  W^and, 
In  carrying  iron  rafters  over  an  apparatus 
called  a  "trussed  plank,"  rtbSeb  gare  way 
and  by  reason  of  which  tbB  lOaintUt  was 
Injured.  It  was  claimed  that  the  Injuries 
were  occasioned  by  the  breaking  or  giving 
way  of  a  defectiiTe  apparatus.  The  court 
said:  "Now,  the  apparatus  in  question  was 
not  famished  by  the  omipany  at  alL  It 
was  made  by  W^mand  and  two  others  of 
ttie  workman,  and,  lf  .lt  was  defective,  it 
was  tba  result  of  the  n^Iigence  of  three  fd- 
low  woiiunen  of  Oie  plaintiff's.  No  superior 
oOcer  of  the  company  gave  orders  ttiat  the 
particular  material  used  should  be  sdected, 
or  that  the  partlciUar  contrirance  itself 
should  be  constructed.  The  workmen  made 
such  an  apparatus  as  they  deemed  sufficient 
If  It  proved  Insufficient,  it  was  an  error  of 
judgment  on  their  part  for  which  we  can  see 
no  ground  of  .liability  as  against  the  de- 
ftandant  for  the  Injuries  of  the  plaintiff." 

We  win  notice  a  farther  case.  In  O.,  G. 
ft  8.  F.  By.  Co.  T.  Larklu,  Larkin,  an  em- 
idoyfi  of  the  railway  company,  was  injured  by 
a  defectlTe  lantern  used  by  him  in  the  course 
of  his  employment  The  negligence  charged 
against  the  railway  company  was  that  It 
failed  to  have  the  lantern  furnished  to  the 
plaintiff  Inspected  befbre  furnishing  It  or 
after  it  had  been  furnished,  and  while  he 
was  udng  It  A  recovery  was  denied;  our 
Snpreme  Court,  stating,  among  other  things 
that:  "A  master  Is  not  required  to  Inspect 
Che  common  tools  and  appliances  which  are 
committed  to  the  custody  of  a  servant  who 
had  the  capacity  to  understand  their  char- 
acter and  uses" — citing  a  number  of  cases, 
and  further  quoting  with  approval  from  I^- 
ler  T.  By.  Ca,  21  App.  Div.  45.  47  N.  T.  Supp. 
285,  as  follows:  "There  is  no  duty  resting 
on  an  employer  to  inspect  during  their  use 
those  common  tools  and  appliances  with 


vblOi  every  one  is  conversant  If  a  spade^ 
a  hoe,  or  a  push  stick  eltiier  wears  out  or 
becomes  defective,  the  employer  may  ordi- 
narily rely  on  the  presumption  that  those 
using  the  artlde  will  first  detect  Its  d^ect** 
In  the  case  of  Wactasmuth  r.  Electric  Orane 
Co,  US  MldL  275,  76  N.  W.  4ffl,  the  Injured 
parly  was  using  a  ladder  which  was  defec- 
tive, through  wUch  defects  he  was  tnjnred. 
The  Supreme  Court  of  Mldtlgan  said:  "In 
heavy  or  complicated  madilnery,  and  where 
the  person  called  upon  to  use  the  ajvUance 
may  not  possess  the  sklU  to  detect  unfltneem 
or  have  the  opportunities  to  do  so^  the  law 
may  require  dUlgenoe  upon  the  part  of  the 
master;  but  whore  Qke  aniUanoe  is  a  com- 
mon tool,  of  vfiOxSk  the  man  who  uses  it  is 
necessarily  well  qualified  to  judge,  and  who, 
when  he  uses  it  has  an  opportunity  to  know 
its  condition,  a  distinction  may  be  made,  and 
the  master  may  rdy  upon  servant  to  In^ 
form  him  of  tb»  defect  ^  not  use  the  tool, 
if  it  is  unsafe." 

[•-I]  Bearing  In  mind  the  cases  dted,  we 
think  it  must  be  held  that  apptilee's  inju- 
ries resulted  titaa  risks  assumed  by  him.  In- 
cluding risks  arising  from  the  negligence  of 
his  frilow  servants  only,  for  which  appel- 
lants are  not  liable.  He  was  a  man  of  ma- 
ture years— 40  years  old— and,  as  stated, 
with  several  years'  experience  in  lifting  and 
moving  heavy  articles.  Although  be  had  nev- 
er before  aided  in  moving  a  house,  no  expe- 
rience WM  necessary  to  bring  home  to  his 
consdonsnesB  the  fact  that  the  house  In 
question  was  heavy,  and  his  own  testimony 
shows  that  he  reallaed  this  in  the  begin- 
ning. Be  testified  that  "he  realised  it  was 
a  big  job,"  and  that  if  be  bad  been  going 
to  move  the  hous^  he  would  have  taken  It 
apart  and  moved  the  sections.  Another  wit- 
ness testified  that  he  would  have  used  a 
block  and  ta(Aie.  But  these  suggestions  seem 
to  be  but  differaices  of  Judgment  The  ev- 
idence wholly  fails  to  support  a  conduslon 
that  ordinary  care  would  have  dictated  a 
different  plan  of  removal  than  was  adopted. 
AE^lants  provide  a  heavy  wagon  with  an 
experienced  driver  and  helper,  and  also  a 
foroDoan  and  other  assistants,  and  nothing 
goes  to  show  that  tlie  house  could  not  be 
so  moved,  or  was  variant  from  the  plan 
or  method  theretofbre  adopted.  So  fax  as 
the  "method"  of  removal  was  involved,  no 
more  was  required  of  appellants  than  an 
exradse  of  ordinary  care  to  adopt  one 
reasonably  safe  and  practicable,  it  may 
be  said  that  the  master  was  negligent 
In  a  failure  to  provide  a  sufficient  number 
of  men.  This  duty,  Indeed,  the  law  would 
impose  upon  appellants,  but  notwithstanding 
their  failure  In  this  respect  if  appellee  knew 
the  number  of  men  present  as  he  unques- 
tionably did,  and  knew  that  the  number  was 
insufflcient  although  he  finally  testified  other- 
wise, he  assumed  the  risks  Involved  in  the 
undertaking  with  the  numbor  of  men  present 
But  whatever  else  may  be  said  with  ie£- 
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erencfl  to  tbla  ground  of  negllgei»»,  after 
'cartful  consideration  we  do  not  think  a  re- 
covery  can  be  predicated  tbereon.  If  It  be 
assumed,  as  we  doubtless  sbonld  do  in  def- 
erence to  tbe  Jnrr's  Terdict,  that  appellants 
were  goilty  of  negligence  in  a  failure  to  fnr- 
nlsh  a  greater  number  of  men,  yet  It  seems 
evident  tbat  this  was  not  a  proximate  cause 
of  appellee's  Injuries.  To  Illustrate,  Herman 
Kroschinske  testified:  "Wben  tbe  prop  was 
put  there  (under  the  Inclined  house),  I  heard 
some  one  say.  'All  xlgbt,*  but  I  do  not  know 
who  It  was;  some  one  said,  'All  right,'  and 
the  weight  came  down.  When  they  said,  'All 
right,*  I  turned  loose.  I  understood  'All 
right*  to  mean  that  is  all  right  1  say  1  saw 
the  prop  under  there,  and  I  relaxed  my  hold 
and  the  tbtog  just  came  orer.*'  W.  B.  Roe 
testified,  among  other  things:  "When  be  [ap- 
p^ee]  put  the  brace  imder  the  building,  he 
said,  'All  right,*  or  Tom  loos^*  or  something 
like  that,  and  I  turned  loose  and  stepped 
back,  and  so  did  the  other  boys  on  my  side 
Of  the  building,  and  the  house  came  down. 
I  oert^ly  tried  to  protect  him  if  I  could. 
I  do  not  think  any  one  said,  *AU  right*— I 
do  not  think  anything  about  it— I  know  1^ 
or  I  would  not  have  turned  loose." 

The  appellee  hlms^  at  one  place  In  Us 
testimony  testified :  ''As  to  what  caused  the 
bouse  to  fhll,  I  state  to  yon  that  tbe  men 
shoved  it  back  on  me,  tbe  men  In  front  over 
by  the  wagon,  tbe  men  that  were  putting  the 
board  across  there;  they  shoved  it,  and  that 
was  not  any  of  Blnyon*a  men."  The  evidence 
is  undisputed  that  the  men  actually  engaged 
were  of  sufficient  force  to  so  lift  as  to  In- 
cline the  buUdlns  toward  Oie  wagon,  and  tbe 
only  reason  appearing  In  tbe  evldoice  why 
the  house  was  not  wholly  lifted  from  the 
ground  and  put  upon  tbe  WB^m  was  that 
tbe  foreman,  as  stated,  concluded  that  tbe 
wheels  of  the  wagon  would  peaietrato  the 
walls  of  the  bouse,  and  be  gave  the  order  al- 
ready mentioned.  It  certainly  appears  that 
men  enough  were  preseut  to  sustain  tbe 
weight  of  tbe  house  at  the  angle  It  was 
shown  to  be,  and  that  the  accident  would 
not  have  happened  save  for  the  tact  that  ap- 
pellant's employes  ceased  their  efForts  to 
bold  the  bouse  upon  the  exclamation  shown 
In  the  testlmouy  hereioabove  quoted.  What 
has  been  said  also  applies  In  part  to  the  al< 
leged  Insufflcient  prop.  Nothing  in  the  evi- 
dence indicates  that  the  prop  had  been  fur- 
nished by  appellants,  or  that  its  use  had  been 
by  them  in  contemplation.  So  far  as  the 
evidence  tends  to  show,  its  use  was  suddenly 
called  for  by  the  foreman,  and  nothing  ap- 
pears tending  to  show  that  there  was  any 
defect  in  tbe  prop  Itself,  or  that,  had  the  men 
engaged  in  lifting  the  house  retained  their 
hold  and  continued  their  efl^orts  to  suslain 
its  weight,  tbe  prop  was  insufficient  to  have 
upheld  all  of  tbe  weight  intended  by  the 


foreman  at  the  time  he  gave  the  ordor  tor 
its  use.  As  it  seems  to  us,  the  proximate 
cause  of  appellee's  injuries  is  undeniably  the 
negl^ence  of  his  fellow  servants  In  taming 
the  inclined  house  looae,  or  that  of  the  fore- 
man, also  a  fellow  servant,  in  giving  the  or- 
der that  be  did.  Without  further  discussion, 
we  think  appellee's  Injuries  were  either  caus- 
ed by  dangers  that  vran  perfectly  obvious  to 
him,  or  by  tbe  negligence  of  one  or  more  of 
Ms  fellow  servants. 

It  follows  that  the  court  should  have  per- 
«nptoEily  instructed  tbe  Jury  In  appellants' 
favor  as  they  requested,  and  that  the  judg- 
ment must  be  reversed  and  here  rendered 
for  appellants. 


FEBRELL  et  aL  v.  MILLICAN. 

^nrt  of  CivU  AppealB  of  Texas.    Ft.  Worth. 
March  1,  1913.    On  Motion  for 
Rehearing,  April  19, 1918.) 

L  Appeal  aztd  Ebbob  (|  880*)— Bbior  as  to 

COPAKFT  —  RbCAIXINO  JtTBT  —  BBCDVINO 

AusnDBD  Vebdiot. 

Where  plaintiff  made  no  case  against  a  de- 
fendant against  whom  a  codefendant  did  not 
present  a  cross-action,  and  the  jory  failed  to 
observe  the  direction  ot  the  court  to  find  tan- 
defendant,  tbe  action  of  the  court  in  recalling 
the  jury  and  in  receiving  an  amended  verdict 
in  favor  of  defendant  was  not  prejadidal  to 
codefendant.  In  the  absence  oi  anything  to  show 
that  the  Jury  had  been  Improperly  approaclbed 
or  influenced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  BS  3S84.^690;  Dec  Dig.  f 
880.*] 

2.  Fraud  (|  37*)— Actioit— Vbsdi. 

A  defendant  who  failed  to  pay  to  a  corpo- 
ration a  specified  sum,  as  he  md  promised  to 
induce  plaintiff  to  return  to  the  corporation 
money  she  had  withdrawn,  and  who  at  the  time 
of  tbe  making  of  the  promise  did  not  intend  to 
fulfill  it  was  guilty  of  fraud  within  Rev.  Otv. 
8t  1911,  art- 1830,  cL  7.  defining  the  venue  in 
cases  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Frand.  Cent. 
Dig.  I  88;  Dec  Dig.  I 

8.  Tbial  Q  140*)— BvxnnnaD— QuienoH  nrn 

J^BT. 

The  jury  are  the  judges  ot  the  credibility 
of  tbe  witnesses  and  of  the  facts  proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Owat 
Dig.  ii  334,  835;  Dec  Dig.  |  140.*] 

4.  Fbaud  (I  87*)— AcnoH— Vbhub, 

Where  a  conversation  embo^ng  reprewB- 
tations  and  promises  relied  on  to  conatitTite 
fraud  was  had  in  an  office  in  a  designated  coun- 
ty, an  action  for  the  fraud  was  properly 
bmugbt  in  the  county. 

[Ed.  Note.— For  other  case^  see  Fraud,  Cent 
nig.  f  88;  Dec  Dig.  I  87.*] 

6.  CoBPOBATioifs  (S  88*)— Stook  SuBSOurana 

— WiTHDBAWAL  OF  MOWKT  PaTO. 

A  subscriber  of  stock,  who  paid  for  the 
stock,  may,  on  the  failure  of  the  corporatioB 
to  issue  stock,  recover  back  the  money  jpaid 
with  Interest,  in  the  absence  of  any  complaint 
by  any  creditor  of  tbe  corporation. 

[Ed.  Note.— For  other  cases,  see  Oorporatious. 
Cent  Dig.  fS  337-364.  425-128;  Dec  Dig.  | 
88.*] 
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8.  Fraud  (S  !•)— Actb  OoNamrunNa. 

One  who,  with  a  fraudulent  purpou,  In- 
doGM  another  by  representations  and  promises 
to  sarrender  the  favorable  position  in  which  he 
haa  placed  himself  is  guilty  of  fxaod  in  tact 

lEd.  Note.— For  other  cases,  see  'Frand,  Cent. 
DLe-  H  1-7;  De&  Dig.  i  I.*] 

7.  IHDBKNITT  (|  8*)— CONTBAOTB— COKSIDEBA- 

Txon. 

A  promise  by  one  to  indemnify  another  in 
the  event  of  loss  in  case  the  latter  would  pay 
money  to  a  corporation  is  supported  by  a  sum- 
^Dt  consideration  where,  in  reliance  on  the 
promise,  the  payment  ia  made. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  IHg.  SS  2-6;  Dec.  DisTl  3.*] 

&  Fh&uds,  Statute  or  (S  20*)— Induihitt 

— Validitt. 

A  parol  promise  of  indemnity,  supported 
by  a  sufficient  consideration,  is  not  within  the 
statute  of  frauds. 

CEd.  Note.— For  other  caaea,  aee  Frande,  Sta^ 
nte  of,  Cent  Dig.  1  82 ;  Dee.  Dig.  |  2a«] 

Appeal  from  Tarrant  Oonntr  Court ; 
Cbas.  T.  Prewett,  Judge. 

Action  by  Miss  Nola  Mlllican  against  W. 
B.  Ferrell  and  another.  From  a  Judgment 
for  plaintiff,  deCendant  named  ai^eals.  Af- 
flnued. 

Hunter  P.  Lane  and  Theodore  Ma<A, 
both  of  Ft  Worth,  for  appelant  Bryan  & 
Spoonts,  of  Ft  Worth,  for  anitilee^ 

CONNER,  O.  J.  [1]  We  are  not  disposed 
to  disturb  the  judgment  below  on  the 
ground  urged  in  the  first  asslgnm^t  that  the 
conrt  erred  in  recalling  the  Jury  and  In  re- 
ceiving the  amended  rerdlct  In  favor  of  R. 
S.  Ferrell.  As  tn  fiivor  of  the  plaintiff  In  the 
■nit  it  cannot  be  said  that  flltber  in  the 
pleading  or  In  the  eridence  was  a  case  made 
against  R.  S.  Ferrell,  and  the  court  very 
properly  gave  the  jury  in  the  first  instance 
a  p^emptory  Instruction  In  Ms  fiivor.  The 
appelant,  W.  B.  Ferrell,  urged  no  i^MS-ao- 
tlon  against  R.  S.  FerreU,  nor  in  tlie  interim 
does  it  appear  tbat  the  Jury  were  Improperly 
approached  or  tnfiuenced,  and  it  is  not  ap- 
parent in  any  way  tbat  aK>elIant  was  injur- 
ed by  the  mere  omission,  on  the  part  of  the 
Jury  in  the  first  instance,  to  observe  the  di- 
rection of  the  court  to  find  in  favor  of  R.  S. 
FerrelL  Neither  is  it  dear  that  the  verdict, 
as  originally  entered,  did  not  sufficiently  au- 
thorise the  judgment  whlcb  at  all  events 
Anally  diq^osed  of  R.  S.  Ferrell.  See  Rail- 
way Go.  V.  James,  7S  Tex.  18,  10  S.  W.  744. 
16  Am.  St.  R<^.  743,  citing  Pearce  v.  Bell, 
21  Tex.  601,  and  Avery  v.  Avery,  12  Tex.  57, 
02  Am.  Dec.  613.  However  viewed,  the  ac- 
tion taken  by  the  conrt  constituted  a  mere 
IrregnlaUty  or  technical  error  which,  as  be- 
fon  remaifeed.  In  no  wise  seems  to  have  prej- 
udiced appelant,  and  the  first  aasignmait 
is  accordingly  overruled. 

[2, 1]  Nor  do  we  assent  to  the  proposition 
urged  under  the  second  and  third  assign- 
ments of  error  that  "no  evidence  whatever" 
was  adduced  tending  to  show  actionable 


fraud  on  the  part  ot  appellant  committed  In 
Tarrant  conn^.  As  alleged,  It  vas  appellee's 
money  that  slia  was  Induced  to  advance  to 
Ferrell  Bros.  Commission  Company  upon  au 
express  promise  on  W.  B.  Fenell's  part  that 
he  and  others,  who  had  withdrawn  their 
funds  fMm  the  company,  would  rei^aoe  the 
same  with  assurances  that.  If  appellee  would 
do  likewise  she  would  be  guaranteed  against 
loss.  Assuming  for  the  momait,  that  the 
money  was  in  fact  that  of  appellee  and  not  of 
the  commission  company,  there  was  evidence 
wUch  undoubtedly  toida  to  si^port  appel- 
lees allegations.  It  appears  from  her  own 
evidence  that  the  moneys  were  advanced  np> 
on  the  faith  of  the  promise  arerred,  which 
was  not  fulfilled,  and  one  witness  testified 
to  the  effect  that  appellant  had  stated  to  him 
tliat  he  had  no  intention  of  fulflllttig  the 
promise.  If  tru^  and  of  this  the  jury  wore 
the  Judges,  the  reiwesoitalions  clearly  oonstl- 
toted  sndi  fraud  as  to  bring  the  case  within 
the  aevtnth  clause  of  article  ISatk,  Reviaed 
Statutes  1911.  See  Hunt  OU  Co.  t.  Scott, 
28  Tex.  Glr.  App.  213,  67  8,  W.  461;  Westr 
em  Cottage  Piano  &  O^n  Company  t.  Oilf- 
fin,  41  Tex.  CIt.  App.  76.  90  S.  W.  884. 

[4]  This  fraud,  as  must  be  lusted  from 
the  verdict  of  the  Jury  under  the  court's 
cbATge,  was  committed  In  Tarrant  coun^; 
ai^llee  testifying,  among  other  things,  that 
the  conversation  to  whl<A  she  referred  and 
whidt  evidently  embodied  the  representa- 
tions and  promises  charged  was  'in  the  of- 
fice," which  undoubtedly  was  dtuated  in 
Tarrant  county.  And  in  this  connection  It 
may  be  well  to  observe  that  api>ellant  re- 
quested,  and  the  court  gave,  his  special 
charge  No.  1  on  the  subject  wMdi  called  up- 
on the  jury  to  find  only  upon  the  issue  of 
fraud,  in  effect,  assuming  that,  if  the  trans- 
actions relied  upon  constltut«l  fraud,  such 
fraud  was  committed  in  Tarrant  county. 

[I]  But  it  is  urged  that  the  money  replaced 
was  not  the  money  of  am>eUee,  and  that 
however  fraudulent  may  have  been  the  repre- 
a^tationa  and  promises  of  W.  B.  Ferrell, 
and  whatever  reliance  thereon  may  have 
been  placed  by  appellee,  she  was  thereby  in- 
duced to  do  only  what  she  was  under  legal 
obligations  to  do,  viz.,  return  into  the  treas- 
ury of  the  company  money  that  was  owned 
by  the  company.  Let  it  be  assumed  that  the 
money  withdrawn  was  that  of  the  corpora- 
tion. We  yet  are  of  opinion  that  the  circum- 
stances are  sufficient  to  constitute  a  fraud. 
Giving  to  the  evidence  a  construction  most 
favorable  to  appellant,  it  seems  undisputed 
that  appellee  had  originally  invested  her 
money  with  the  commission  company  as  a 
Bubs(Tiber  fbr  stock,  but  it  is  undisputed  tbat 
no  stock  was  ever  issued  to  her.  Under  such 
dcumstances,  appellee  would  have  a  legal 
right  to  recover  the  mon^  so  paid  by  her, 
with  Interest  thereon.  Says  the  author  of 
10  Oyc,  p.  371 :   "A  purchaser  of  stock  In  a 
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corporation  to  be  formed  Is  not  restricted, 
upon  follnre  to  Issue  shares  after  payment 
therefor,  because  the  corporation  is  enjoined 
against  It,  to  an  action  for  damages  for 
breach  of  contract ;  but  he  may  after  the  ex- 
piration of  a  reasonable  time  demand  and 
recover  back  the  money  paid  with  interest." 
See,  also,  the  same  authority,  p.  394,  cl.  "e," 
pp.  437-447.  Again  It  is  said  in  clause  "f," 
p.  132S,  of  the  same  anthorl^:  "Where,  on 
the  dissolution  of  a  private  foreign  corpora- 
tion, all  debts  are  aattsfled,  and  no  receiver 
has  been  appointed  to  wind  up  Its  affairs, 
the  title  to  its  property  vests  In  the  share- 
holdffls  as  tenants  in  common  so  that  they 
may  bring  action  of  trespass  to  try  title  as 
to  such  {ffoperty."  The  rights  of  a  stock- 
holder  under  the  same  circumstances  under 
our  own  statutes  we  think  would  not  be  less. 
See  chapter  10,  tit  25,  Revised  Statutes  1911. 

We  think  it  Is  to  be  fairly  Inferred  from 
appellee's  testimony  that,  at  the  time  she 
wlttidrew  her  mon^  firom  the  funds  of  the 
commls^n  company,  St  was  at  least  in  a  pre- 
carioos  flnandal  condition,  and  that,  in  the 
li^t  of  tbe  tact  that  W.  B.  Ferrell  had 
wtthdrawn  his  money  and  permitted  others 
to  withdraw  tiielr  moneTi  appeUee  In  equity 
WBB  authorized  to  treat  the  money  that  she 
placed  wftb  the  company  tat  stot^  as  her 
own  and  to  withdraw  it ;  It  aiqpearlng  that 
she  did  so  without  bdng  guilty  of  a  breach 
of  the  peace,  and  It  not  appearing  from  the 
record  faer^  that  the  corporation  or  any 
creditor  thereof  Is  complaining,  the  only 
complaint  tKing  that  ot  ^ipellant,  vihota  the 
proof  shows  had,  as  before  stated,  withdrawn 
the  money  by  Um  subscribed  and  paid  in. 
Under  the  circumstances  stated' and  the  au- 
thorities dted,  which  we  think  are  supported 
in  reason,  that,  as  against  the  commission 
company  or  W.  B,  Ferrell  himself,  aj^Uee 
undoubtedly  could  hare  successfully  resisted 
a  suit  for  the.  recovery  of  the  money. 

[1]  This  beijag  true,  appelant,  by  his  repre- 
sentationB  and  promises,  induced  appellee  to 
forego  and  surrender  the  favorable  position 
in  which  she  had  placed  herself;  and  this 
having  been  done  with  the  fraudulent  par- 
pose  of  noncompliance  constituted  a  fraud 
In  fact 

[7]  Theee  conclusions,  under  well-settled 
principles  relatli^  to  the  subject  also  eitend 
to  the  further  objection  that  there  was  no 
consideration  for  appellant's  promise  to  In- 
demnify appellee  In  event  of  the  ultimate 
loss  of  her  money. 

[8]  It  is  still  further  insisted  that  appell- 
ant's promise,  being  oral,  was  within  our 
statute  of  frauds,  and  hence  not  enforceable. 
Appellant  dtes  in  support  of  this  contention, 
the  case  of  Gausey  v.  Orr,  173  Mo.  532,  73 
S.  W.  477.  The  case  referred  to  is  well 
reasoned  and  written  and  seems  to  clearly 
uphold  appellant's  contention.  The  decision, 
however,  recognizes  the  fact  that  the  author- 


ities on  the  subject  are  conflicting  and  our 
courts,  we  think,  have  adopted  the  contrary 
view,  distinctly  and  frequently  holding  that 
a  promise  of  indemnity  upon  sufficient  con- 
sideration win  be  upheld.  See  Lemmon  t. 
Box,  20  Tex.  329 ;  MuUer  v.  Riviere,  59  Tex. 
640,  46  Am.  Bep.  291;  Spann  t.  Cochran, 
63  Tex.  240;  Morris  v.  Oalnes.  82  Tex.  257, 
17  S.  W.  538;  Thompson-Houston  Electric 
Co.  V.  Berg,  10  Tex.  Civ.  Ak>-  200,  30  S.  W- 
464;  Campbell  T.  Packet,  1  Pos^,  Unrep. 
Cas.  466;  Hddenhelmer  Broa  ft  Jones  v. 
Johnston,  1  White  ft  W.  Civ.  Cas.  Ct  Ap^  H 
645,  646.  We  need  not  hue  und^take  to 
enlarge  upon  the  reasoning  of  our  own  cases, 
but  conclude  that  they  fully  support  tbe  view 
that  appellant's  promise  of  indemnity,  under 
tbe  circumstances  alleged  and  shown  by  ap- 
pellee, was  an  original  promise  not  within 
our  statute  of  frauds. 

The  foregoing  conclusions,  we  think  suffi- 
ciently dispose  of  all  questions  presented 
by  ai^pellant's  assignments  of  error.  Tt»y 
are  therefore  all  overmled,  and  the  Judgment 
af&rmed. 

On  Motion  for  Rehearing. 

Our  attention  has  been  called  to  a  mistake 
of  statement  in  our  ort^nal  opinion.  The 
evidence  does  not  show  that  W.  B.  Ferr^ 
had  withdrawn  the,  money  put  Into  the  cor- 
poration by  him,  but  Instead  that  othm 
had  been  permitted  to  withdraw  their  money 
and  that  he  bad  fUled  to  idaee  ta  Hw  treas- 
ury of  the  company  the  $600  as  be  so  promis- 
ed In  order  to  induce  a^ioBfie  to  return  tbe 
money  by  her  withdrawn.  We  do  not  regard 
the  mistake  as  having  any  material  effect  up- 
on oar  original  comduslon,  but  the  correction 
has  been  made  fbr  tbe  purpoee  of  aocaracr* 

We  on  all  points  originally  determined 
remain  of  the  same  conclusion,  and  tb^  mo- 
tion for  rehearing  is  overruled. 


KIBBT  et  aL  T.  OONK  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
March  16,  1913.   Behearing  Denied 
AprU  10,  1913.) 

1.  Public  IiAnds  (i  173')— Saxji  or  Ttubeb — 

RlQHTS    or    PUBCHASEIt— SsnURO  LAND— 

Rbpeax.  of  Statute. 

Under  Acts  27th  Leg.  c  125,  a  pordiaaer 
of  timber  with  the  ri^t  to  purchase  toe  land  at 
any  time  before  five  years,  bat  before  the  tim- 
ber has  been  removed,  a  part  of  the  considera- 
tion for  which  be  paid  the  state,  has  a  vested 
right  when  the  state  accepts  his  application  to 
purchase  the  timber,  and  ne  compues  with  the 
terms  of  such  purchase,  whldb  could  not  be  im- 
paired by  a  sale  of  any  part  of  tbe  land  and 
tbe  issoance  of  patents  thereto  from  the  state  to 
another,  during  the  time  in  which  the  parchaser 
had  the  statutory  riglit  to  buy  the  land ;  and 
the  fact  that  the  act  of  1907  relieved  those  hold- 
ing such  purchase  rights  from  complying  with 
the  requirement  of  actual  settlement  did  not 
change  the  date  of  bis  purchase  of  tbe  timl>er 
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u  the  date  apon  wblch  hit  rl^t  to  pozchaae 
tite  land  became  vested. 

[Ed.  Note.— For  other  caae&Me  Pablic  Lands, 
Cent  Dig.  S|  644^-551;  DecTDlg.  {  173.«] 

X,  PCBUO   LuLNOa   a  17S*>— TlXAS— Ldczia- 

nov  OF  AonoHs. 

Acts  2»th  Leg.  c.  29.  which  provides  that 
all  penoQs  daimlng  the  right  to  parcbase  pab- 
lic utnds  sold  or  leased  to  any  person  under  any 
law  shall  bring  rait  therefor  within  one  year 
after  the  act  goes  into  effect  or  after  the  date 
of  the  award  of  such  sale  or  lease,  and  that,  if 
DO  aoit  is  so  brought,  it  sball  be  conclusive 
evidence,  except  as  against  the  state,  that  all 
requirements  of  the  law  with  reference  to  the 
sale  or  lease  of  such  lands  have  been  complied 
with,  was  intended  to  limit  to  one  year  the  time 
in  whidi  an  award  or  sale  of  land  by  the  state 
might  be  attacked  on  the  ground  of  irregularity 
by  one  claiming  a  right  to  parchase,  and  did 
not  alEect  one  whose  right  in  the  land  sought 
to  be  recovered  had  vested  prior  to  an  award 
or  sale  by  the  state  to  the  adverse  claimant 

[EM.  Note.— For  other  cases,  see  Public  Lands, 
Ont  Dig.  H  ;  DeeTDig.  (  173.*] 

IL  Pdblzo  X.un»  a  178*)  — Pajent- Vaud- 

IXT. 

The  state  could  not  grant  to  a  patentee 
land  that  it  had  preTiou8&  contracted  to  sell 
to  the  pnichaaer  ot  timber,  and  any  patent  im- 
pairing aoch  purchaser's  right  to  acquire  title 
Dj  compliance  with  the  tenns  of  his  contract 
was  void,  and  passed  no  Utle. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  li  &44-GU;  DeoIMg.  i  ITS.*] 

4.  T^XAi.  (M  148*)— Qcnnoir  fob  Just— Oor- 

FUOTINO  ETIDBHO& 

An  isBue  of  fact  upon  conflietiag  eridence 
la  for  the  Jury. 

nsd.  Note^For  other  caae^  lee  Trial,  Cent 
DfMl  342;  848;  Dec.  Vig.  f  148.*] 
Bb  TBK8PA88  TO  TBT  TITLX  ({  52*)— RiOHTB  OF 

AcnoiT— DKPENns. 

In  trespass  to  try  title,  in  wliich  defendante 
disclaimed  as  to  all  of  a  quarter  section  except 
the  part  thereof  induded  in  a  patent  to  their 
predecessor,  and  afterwards  filed  an  agreement 
that  they  nad  cat  and  removed  such  of  the 
timber  as  was  cut  from  the  property  in  contro- 
veroy,  such  agreement  was  suffideDt  to  authorize 
a  verdict  for  plaintiff  as  to  timber  cut  from  the 
land  In  controversy. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe.  Cent  Dig.  H  68,  M;  Dec  Dig.  | 
62.*] 

0.  THB8PABS  TO  TST  TiTLB  (8  {^)— RiOHTB  OF 

Acnoff  AifD  DEnnsB— Pabtzeb  Liabxx. 
In  trespass  to  try  title  against  an  individual 
daindng  the  land  under  deed  from  a  patentee, 
■ad  a  lumber  company  which  bad  cut  and  re- 
moved timber  therefrom  with  his  consent  and 
permisaion,  such  consent  and  permission  made 
the  individual  defendant  a  joint  trespasser  with 
the  lumber  company  and  uaUe  to  plaintiff  in 
damages  therefor. 

[Ed.  Note^For  otiier  ease%  ue  Trespass  to 
Try  Title,  Gent  Die  H  8S,  M;  Dae.  Dig.  S 
62.*] 

Aweal  from  District  Court,  Jaqwr  Comi- 
ty; W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  B.  0.  Conn  against 
Jobn  H.  Klrby,  the  Elrby  Lumber  Company, 
and  J.  B.  Chapman,  in  which  defendants 
Klrby  and  the  Klrby  Lumber  Company  Im- 
pleaded A.  V.  Wright  Judgment  for  plain- 
tur  agaittst  all  defendants  as  to  title  and 
for  damages,  and  Jndgm^t  for  defendante, 
Klrby,  and  Klrby  Lumber  Company  against 


Wright,  and  John  H.  Klrby,  Klrby  Lumber 
Company,  and  J.  B.  OhaiMnan  anneal.  Af- 
firmed u  to  title  and  as  to  dtfendant 
Wrl^t  Jndgment  against  Chapman  for 
damages  revorsed  and  rendered,  and  Jndg- 
ment against  Kirby  and  the  Klrby  Lumber 
Company  as  to  damages  affirmed  in  part, 
and  In  part  reversed  and  remanded. 

H.  C.  Howell,  of  Jasper,  Terry,  Cavln  & 
Mills,  of  Galveston,  and  Andrews,  Ball  St 
Streetman,  of  Houston,  for  appellants.  Smith 
&  Blackshear,  of  Jasper,  and  John  B.  War- 
ren, of  Efonstoii,  for  ajWleea. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title  to  a  tract  of  160  acres 
of  land  in  Jasper  coonty,  and  to  recover  as 
damages  the  value  of  the  timber  taken  from 
the  land  by  the  defendante.  The  anit  was 
brought  by  the  appellee  B.  C.  Conn  original- 
ly against  John  BL  Klrby  and  the  Klrby 
Lumber  Company,  but  by  an  amended  ^tl- 
Uon  filed  on  April  27,  1911,  J.  R.  Chapman 
was  also  made  a  party  defendant  The  de- 
fendants Kirby  and  Kirby  Lumber  Company 
disclaimed  as  to  all  of  the  land  except  a  por- 
tion thereof  described  in  their  answer  by 
metes  and  bounds,  as  to  which  tbey  pleaded 
not  guilty.  Tbey  also  Impleaded  A.  Y. 
Wright  on  his  warranty  of  title  to  the  land 
described  in  their  answer,  and  prayed  Judg- 
ment against  him  la  event  plaintiff  recovered 
Judgment  against  them.  The  defendant 
Chapman  disclaimed  except  as  to  a  portion 
of  the  land  described  in  his  answer,  whldt 
was  the  same  as  that  described  in  the  an- 
swer of  the  original  defendant,  and  as  to 
which  he  pleaded  not  guilty.  The  defend- 
ant Wright  answered  by  general  demurrer 
and  general  denial  of  th&  allegations  of 
plalntUTs  petition.  The  trial  In  the  court 
below  with  a  Jury  resulted  in  a  verdict  and 
Jndgment  in  favor  of  plalntlfF  against  all  of 
the  defendants  for  all  of  the  160  acres  of 
land,  against  John  H.  Klrby,  the  Kirby 
Lumber  Company,  and  J.  B.  Chapman  for 
the  snm  of  ¥3,812.43,  tbe  value  of  the  timber 
cut  and  taken  from  98.97  acres  of  said  land, 
and  against  the  Klrby  Lumber  Company  for 
the  sum  of  ¥600,  the  value  of  timber  cut 
from  19.98  acres  of  said  land.  Judgment 
was  also  rendered  in  favor  of  defendants 
Klrby  and  Chapman  against  A.  V.  Wright 
for  the  sum  of  $643.31  on  his  warranty  of 
title.  This  appeal  is  prosecuted  by  the  de- 
fendants John  H.  Klrby,  Kirby  Lumber  Com- 
pany, and  J.  B.  Chapman. 
The  record  discloses  the  following  facto : 
On  July  28, 1889,  A.  T.  Wright  made  appli- 
cation to  the  Commissioner  of  the  General 
Land  Office  to  purchase  the  south  three- 
fourths  of  section  No.  2,  block  No.  6,  certifi- 
cate No.  30/633,  Texas  ft  New  Orleans  Bail- 
way  Company  survey,  Jasper  county,  Tex., 
as  an  actual  settler,  and  on  the  same  date 
executed  bis  obligation  to  the  state  of  Texas 
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for  tbe  sum  of  f468  for  480  ceres  of  section 
No.  2  In  JaQ>er  county,  snrreyed  for  tbe 
school  fond  by  virtue  of  certiflcate  No. 
ao/StS,  Issaed  to  the  Texas  ft  New  Orleans 

Hallway  Company. 

On  Mareb  12,  1906,  the  said  A.  V.  Wright 
llled  In  tbe  <aeiieral  Land  Office  of  Texas 
bis  proof  of  occupancy,  as  required  by  law, 
of  the  south  three-fourths  of  section  No.  2 
In  JaBper  county,  surveyed  by  virtue  of  cer- 
tificate No.  30/633,  Issued  to  the  Texas  & 
New  Orleans  Railway  Company,  which  proof 
of  occupancy  was  made  on  March  9,  1906. 

On  May  17,  1906,  tbe  state  of  Texas  pat- 
ented to  A.  y.  Wright  480  acres  of  land  in 
Jasper  county,  describing  the  same  aa  fol- 
lows: "In  Jasper  county,  known  as  S.  % 
Sea  No.  2,  Bit  5,  T.  ft  N.  O.  By.  Co.  Cert 
No.  30/633.  on  tbe  waters  of  the  Neches  Riv- 
er, about  25  miles  S.,  7  W.  of  Jasper,  said 
land  having  been  purchased  and  fully  paid 
for  In  accordance  with  an  act  of  1805,  and 
the  amendment  thereto  by  the  act  of  May 
19,  1897.  Beginning  at  N.  B.  Cor.  of  Sec. 
No.  1,  T.  &  N.  O.  By.  Ga;  thence  S.  with 
E.  B.  line  of  Sec  No.  1,  T.  ft  N.  O.  By.  Co. 
2346  vra.  to  tbe  S.  B.  Cor.  of  same  In  N. 
Hue  of  league  Snr.  In  name  of  Wm.  Alloi; 
thence  E.  on  N.  line  of  said  Allen  league 
050  vrs.  to  S.  W.  Cor.  of  Wm.  King  Snr.; 
thence  N.  on  W.  line  of  said  King  Sur. 
1352  vrs.  to  bis  N.  W.  Cor.;  thencv  E.  on 
King's  line  462i^  vrs.  io  sta.  fr.  wb.  a 
pine  brs.  S.  80  W.  21  vrs.,  a  pine  brs.  N.  41 
E.  20  vrs.;  thence  N.  994  vrs.  aU.  In  N. 
line  of  this  sec.  and  3.  line  of  O.  Harrall 
Sur.;  thence  W.  on  S.  line  of  O.  Harrall 
and  John  Myers  Sur.  1421^  vrs.  to  the 
place  of  banning."  On  March  9.  1806,  A. 
V.  Wright,  for  a  consideration  of  93.120,  con- 
veyed to  John  H.  Klrby  480  acres  of  said 
section  No.  2,  T.  &  N.  O.  Ballway  Company 
Survey,  by  the  following  description:  "Be- 
ginning at  the  N.  W.  Cor.  of  Sea  2  T.  ft  N. 
O.  By.  Co.,  from  which  a  pine  brs.  S.  66  E. 
vrs.;  thence  B.  1.757  vrs.  second  Cor.,  a 
pine  10  In.  In  dla.  brs.  N.  80  E.  1  a/m  vrs. 
anoth^  9  In.  in  dia.  brs.  N.  63  W.  Vio  vrs.; 
thence  S.  846  vrs.  Cor.  In  the  N.  line  of  tbe 
Wm.  King  survey,  from  which  a  pine  15 
in.  In  dia.  brs.  S.  80  W.  21  %  vrs.  another 
26  In.  in  dla.  brs.  N.  41,  E.  21  vrs.;  thence 
W.  823  vrs.  to  the  N.  W.  Cor.  of  said  King; 
thence  S.  with  tbe  W.  line  of  the  King  sur- 
vey li^  vrs.  to  King's  3.  W.  Cor.  a  pine  2 
ft  in  dia.  brs-  N.  81.  B.  4  s/io  vrs.,  another 
S  in.  in  dia.  brs.  S.  ^  W.  4  vrs. ;  thence  W. 
with  the  N.  line  of  the  Wm.  Allen  league 
037  vrs.;  thence  N.  2154  vrs.  to  tbe  place 
of  beginning,  containing  four  hundred  and 
eighty  acres  of  land." 

On  August  30, 1009,  the  said  A.  Y.  Wright, 
by  a  deed  of  correction,  redtlng  a  misdescrip- 
tion in  bis  former  deed,  conveyed  to  John 
H.  Klrby  said  480  acres  of  Texas  ft  New 
Orleans  Railway  Company  survey  No.  2,  In 
wbicb  deed  of  correction  the  480  acres  are 
described  by  tlie  same  field  notes  aa  are 


contained  In  tbe  patent  to  A.  T.  Wrlgtat  By 
deed  dated  June  20,  1909.  John  H.  Klrby 
conveyed  to  J.  B.  Chapman  480  acres  of  the 
said  section  No.  2,  referring  for  description 
to  the  deed  to  tbe  former  from  A.  V.  Wright 

On  January  18,  1904,  B.  O.  Conn  made 
application  to  the  Commissioner  of  the  Gen- 
eral Land  Office  to  purchase  tbe  northwest 
one-fourth  of  section  No.  2,  Certificate  No. 
30/633,  Texas  ft  New  Orleans  Railway  Com- 
pany, 160  acres,  at  the  price  of  ¥5  per  acre. 
This  application  was  Indorsed  and  accepted 
by  the  Commissioner  as  an  application  to 
purchase  tbe  timber  on  the  north  one-fourth 
of  said  section,  and  on  February  9,  1901, 
the  Commissioner,  for  a  cash  consideration 
of  $0  per  acre  paid  by  Conn,  conveyed  to  him 
the  timber  on  tbe  north  one-fourth  of  said 
section.  This  timber  deed  contains  the  fol- 
lowing stipulations: 

"First  The  purchaser  of  said  timber  shall 
have  five  years  trom  the  date  of  the  purchase 
hereof,  which  was  the  date  the  application 
was  filed  in  the  G^eral  Land  Office  of  Tex- 
as, In  which  to  remove  the  timber,  and  In 
case  of  failure  to  do  so,  such  timber  sball 
thereby  be  forfeited  to  tbe  state  without 
Judicial  ascertainment 

"Second.  The  purchaser  of  tbe  timber,  or 
his  assignee,  may  at  any  time  within  five 
years  from  the  date  of  tbe  purchase  of  said 
timber,  but  before  tbe  timber  has  been  re- 
moved, and  not  thereafter,  apply  to  tbe  Com- 
missioner of  the  General  Land  Office  for  a 
classification  of  the  land  as  agricultural  or 
grazing,  at  tbe  expense  of  the  owner  of 
such  timber,  and  in  that  case  the  owner  of 
the  Umber  shall  have  the  Tlgbt  to  pordiase 
tbe  land  at  the  price  fixed  thereon,  ui>on  the 
same  terms  and  conditions  as  other  lands 
of  like  classification  are  sold  onder  diapter 
125,  Act  of  April  19,  190L" 

As  purchaser  and  own^  of  the  timber 
appellee  Conn  made  application  for  the  pur- 
chase of  the  land  under  the  inrovlslons  of  the 
timber  deed  above  set  out,  and  on  Decem- 
ber 12,  1908,  the  Commlsedoner  awarded  him 
the  land  at  a  price  of  (2  per  acre,  one-for- 
tieth of  the  pondiase  price  to  be  paid  In 
cash  and  tbe  remainder  in  yearly  payments 
of  one-fOrtieth  each,  with  Interest  at  5  per 
cent  per  annum.  Conn  made  tbe  cash  pay- 
ment and  has  made  the  yearly  payments  and 
Interest  as  they  accrued. 

The  lines  of  said  section  No.  2  run  north 
and  south  and  east  and  west  Tbe  survey  is 
In  such  shape  that  the  north  one-fourth  Is 
a  parallelogram  lying  between  tbe  north  line 
of  the  survey  and  a  line  parallel  thereto, 
and  extending  from  the  east  to  the  west 
line  of  the  survey  at  such  a  distance  sontli 
of  the  north  line  of  the  survey  as  to  include 
between  said  lines  one-fourth  of  the  surrcty. 
From  tbe  shape  of  tbe  survey  and  the  course 
of  Its  boundary  lines  tbe  location  of  Ite  north 
one-fourth  Is  necessarily  as  before  described, 
and  the  description  of  tbe  land  In  the  Um- 
ber deed,  and  in  the  award  to  appellee;  aa 
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thtt  north  ooe-f oarth  ttf  said  Bectlon  la  a 
definite  and  certain  description,  and  its  lo- 
cation readily  fixed  and  Identifled.  The 
patent  from  the  state  to  A.  Y.  Wright,  while 
It  describes  the  land  thereby  granted  as  the 
south  three-fourths  of  said  section.  Includes 
within  the  field  notes,  giving  the  metes  and 
bonndB  of  the  land  granted,  96.87  acres  of  the 
north  one-fonrth  of  said  sarrey,  and  the 
land  included  within  the  metes  and  bounds 
of  aald  fltid  notes  la  In  fact  the  west  three- 
fonrttis  of  said  section. 

It  was  agreed  by  an  instrument  In  writing 
signed  by  the  attorneys  for  plaintiff  and  the 
defendants  on  December  13,  1910,  and  Intro- 
dnced  In  evidence  on  the  trial  of  the  case, 
that  the  timber  cut  from  the  08.97  acres  of 
land  In  controTemy  was  cut  and  removed 
from  the  land  by  the  Klrby  Lumber  Com* 
pany  with  the  consent  and  permission  of 
John  H.  Elrby  and  J.  B.  Chapman.  At  the 
time  this  agreement  was  made  Chapman  was 
not  a  party  to  the  suit,  and  It  does  not  ap* 
pear  from  the  record  that  be  or  anyone  for 
him  ratified  said  agreement,  and  there  Is 
no  arldenoe  that  be  was  in  any  way  connect- 
ed with  the  cutting'  and  removal  of  the  tim- 
ber by  the  Klrby  Lumber  Company,  or  that 
It  was  cut  and  removed  with  his  knowledge 
and  consent  The  value  of  the  timber  cut 
and  removed  from  tbe  9&97  acres  was 
$3312^  Timber  of  the  vataie  of  feOO  |iad 
been  cut  and  removed  from  1B.98  acres  of 
that  portion  of  the  north  <me>f  onrth  of  the 
survey  lying  east  of  the  east  line  of  the  tract 
described  In  the  patent  to  A.  Y.  Wright 
under  whkdi  appdhmti  elaln^  hnt  the  evl- 
denoe  Is  IngnffWent  to  show  that  this  ttmr 
ber  was  cot  by  the  defendant  Klrby  Lumber 
Company.  TUb  defendant  had  a  tram  road 
which  ran  fran  Its  Inmber  mill  at  Klrby- 
vllle,  and  traversed  that  portion  of  the  sec- 
tion included  In  the  Wright  patent  and  ex- 
t»ded  along  the  north  line  of  fbe  eectlon  to 
its  northeast  comer.  There  was  no  other 
tram  lumber  road  near  this  section,  and  the 
evidence  shows  that  tbe  Klrby  Lumber  Com- 
pany had  cut  timber  on  each  side  of  this 
road,  but  no  witness  testified  that  any  of 
the  timber  cut  from  the  19.98  acres  was  cut 
by  said  company,  and  the  manager  of  the 
company  testified  that  no  timber  was  cut  by 
his  company  from  tbe  east  auL  of  the  north 
one-fourth  of  the  survey. 

[1]  Upon  the  Issue  of  title  the  trial  court 
gave  the  Jury  the  following  Instruction: 
"You  are  told  that  the  patent  from  the  state 
of  Texas  gives  to  the  said  A.  Y.  Wright  and 
to  his  grantees,  by  the  field  notes  therein 
contained,  the  said  08.97  acres  of  land,  but 
that  tbe  application  to  purchase  said  land 
by  said  Wright  being  for  the  south  three- 
fourths  of  said  section  and  the  purchase  of 
the  timber  on  the  north  three-fourths  of  said 
section  by  R.  C  Conn  In  1904,  gave  him  the 
prior  right  to  said  98.07  acres  In  confilct, 
and  the  appamt  tlUe  to  so  much  of  aald 


land  described  In  said  patent  to  A.  Y.  Wright 
as  is  on  the  north  one-fourth  of  said  section 
Is  Invalid  as  against  B.  G.  Conn  and  you 
will,  therefore,  find  In  favor  of  B.  G.  Conn 
for  the  land  sued  for,  and  for  such  damages 
as  you  may  determine  he  Is  entitled  to  un- 
der the  Instructions  hereinafter  given." 

By  the  first  assignment  of  error  presented 
In  their  brief  ai)peUant8  complain  of  this 
charge  on  the  ground  that  the  98.97  acres  In 
controversy  having  been  granted  to  Wright 
by  the  patent  Issued  on  May  17,  1906,  and 
the  award  to  plaintiff  of  the  north  one-fourth 
of  the  section  on  Deconber  12,  1908,  being 
subsequent  to  tbe  Issuance  of  said  patent, 
the  title  to  so  much  of  the  land  awarded 
plaintiff  "as  Is  embraced  within  the  field 
notes  of  said  patent  was,  by  said  patoi^ 
vested  in  the  aald  A.  Y.  Wright  and  his  as- 
signs, and  no  prior  or  snperlor  ri^t  to  that 
conveyed  by  tbe  patoit  having  been  shown 
to  be  in  B.  O.  Ctmn,  the  idalntlfl.  It  was  error 
for  tbe  court  to  tastruct  the  Jury  to  find  In 
plaintUTs  favor  for  that  portkm  of  tbe  land 
claimed  by  the  idalntlff  embraced  within 
the  field  notes  of  said  patent"  This  con- 
toiUon  is  based  upon  the  theory  that  plain- 
tiff aeantred  no  right  in  the  hud  In  contro- 
versy by  his  purchase  of  the  timber  on  the 
north  one-fourth  of  the  section  on  February 
9,  ISOL  IheactoCApril  10^  1001  (Acts  27th 
Lsfr  c  12S),  under  which  plaintiff  purchased 
tbe  timber,  gave  him  the  rli^  as  such  pur* 
chaser,  to  purchase  the  land  at  any  time 
within  five  years,  but  before  the  timber  has 
been  removed  therefrom,  by  complying  with 
the  terms  of  said  act  This  ri^t  to  purchase 
the  land  was  part  4it  the  oonalderation  for 
which  he  paid  the  state  tbe  sum  of  9S  per 
acre,  and  became  a  vested  right  wboi  the 
state  accepted  his  application  to  purchase 
the  timber,  and  he  complied  with  the  terms 
of  said  purchase  by  paying  the  state  the 
cash  consideration  at  which  the  timber  was 
sold.  The  timber  deed  made  by  the  Commis- 
sioner expressly  granted  to  appellee  this 
right  to  purchase  the  land;  but,  Independent 
of  the  recital  in  the  deed,  the  right  would 
have  vested  in  him  under  the  statute.  That 
tbe  right  thus  acquired  could  not  be  impair- 
ed by  sale  of  any  portion  of  the  land  and  the 
issuance  of  patent  thereto  by  the  state  to 
another  during  the  time  which  appellee  was 
givCT  by  tbe  statute  In  which  to  purchase 
the  land  is,  we  think,  clear.  The  question 
was  directly  decided  by  this  court  in  the 
case  of  Books  v.  Kirby,  124  S.  W.  166,  and 
a  writ  of  error  prosecuted  from  that  decision 
was  refused  by  the  Snpreme  Court  Appel- 
lants further  contend  that  appellee's  right  to 
purchase  the  land  under  the  act  of  1001,  un- 
der which  his  timber  purchase  was  made,  was 
conditioned  on  his  being  an  actual  settler 
thereon,  and  since  this  condition  of  actual 
settlement  was  not  removed  until  the  passage 
of  the  act  of  1907,  and  appellee  having  pur- 
chased the  land  on  December  12,  1908,  wlth- 
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out  tbe  oondlUon  d  actual  aetUemait^  it 
follows  that  tbe  Tight  of  purdiase  tdaimed 
and  exercised  by  appellee  was  not  acquired 
b7  or  Tested  In  him  nntU  the  passage  of  the 
act  of  and  was  tlwefore  sabeeqnent  to 
the  issuance  of  the  patent  under  whidi  ap- 
p^lants  claim.  OAiere  is  no  merit  In  this 
contttiOon.  Tb9  tact  that  the  state  In  1907 
relieved  api>eUee  and  others  holding  similar 
lights  of  purchase  from  conqtlying  with  one 
oi  tbB  conditions  on  urtiidi  th^  ri^t  of  poiv 
chase  could  be  exercised  did  not  change  the 
date  upon  which  Us  right  to  purchase  the 
land  became  vested.  Appellee's  pnrcbase  of 
land  was  by  virtue  of  the  right  vested  In 
him  as  apnrcihaser  of  ttie  timber  on  Fdnruary 
9*  1904.  He  acquired  no  rl^t  to  muchase 
under  the  act  of  190T.  All  that  that  act  did 
for  him  was  to  relieve  him  of  the  require- 
ment of  actual  settlonait  as  a  condition  of 
the  exercise  of  his  previously  acquired  and 
vested  right  to  purchase  the  land. 

[S]  Act  29th  Leg.  p.  St^  approved  Mar^ 
16,  1906,  provides  as  follows: 

"Section  1.  That  hereafter  all  persons 
claiming  the  right  to  purchase  or  lease  any 
public  free  school  lands,  or  any  lands  bdong- 
Ing  to  the  State  University,  or  either  of  the 
state  asylums  which  have  been  heretofore  or 
which  may  be  hweafter  sold  or  leased  to 
any  person  under  any  provlidon  of  the  law 
authorizing  the  sale  or  lease  of  any  of  said 
lands,  shall  bring  his  suit  therefor  within 
one  year  after  this  act  go«i  into  effect,  or 
after  the  date  of  the  award  of  sncb  sale  or 
Iws^  If  such  award  is  made  after  the  tak- 
ing effect  of  this  act,  and  not  thereafter. 

"Sec.  2.  If  no  salt  has  been  instituted  by 
any  person  claiming  the  right  to  pnrchase  or 
lease  any  of  said  lands  within  the  period 
of  time  limited  in  the  first  section  of  this  act. 
It  shall  be  conclusive  evidence  that  all  the 
requirements  of  the  law  with  reference  to 
the  sale  or  lease  of  such  lands  have  been 
compiled  with;  i^ovlded  that  nothing  In 
this  act  shall  be  construed  to  affect  the  state 
of  Texas  in  any  action  or  proceeding  that 
may  be  brought  by  it  In  respect  to  any  of 
said  lands." 

Appellants  contend  that  app^ee,  having 
failed  to  bring  his  suit  for  the  land  In  con- 
troversy within  one  year  after  the  issuance 
of  the  patent  to  Wright,  has,  under  the  pro- 
visions of  this  statute,  lost  his  right  to  the 
land,  and  the  title  of  Wright  and  his  assigns 
thereto  has  become  unassailable  except  as 
against  a  suit  by  the  state.  We  do  not  think 
this  statute  applies  to  a  case  of  this  kind. 
The  evident  pnrpose  and  Intent  of  this  stat> 
ate  is  to  limit  to  one  year  the  time  In  which 
an  award  or  sale  of  land  by  the  state  can 
be  attacked  on  the  ground  of  irregularity 
by  one  who  claims  only  a  right  to  purchase, 
and  does  not  affect  one  whose  right  In  the 
land  songht  to  be  recovered  had  vested,  prior 
to  the  award  or  sale  by  the  state,  to  the  ad- 
verse cialmant   If  am^timnts*  construction 


of  this  statute  is  correct,  any  sale  by  the 
state  ct  land  wbich  it  had  previously  con- 
tracted  to  sell  another  would  destroy  the 
rights  of  the  grantee  In  such  contract,  even 
as  to  a  pnrchaser  with  nollee  of  the  contract 
unless  be  brought  suit  thweon  wtthln  one 
year  after  such  sale  by  the  stata  We  do 
not  think  the  stabite  should  be  glvw  this 
construction.  Tb»  appdlee  In  tUs  case  Is 
not  attacking  for  irregularity  an  award  of 
sale  of  the  land  by  the  state  to  VMght 
pelletfB  vested  right  In  the  land  In  contro- 
versy has  never  ben  denied  or  questioned 
by  tiie  stat^  but,  <m  the  contrary  was  ex- 
pressly recognised  by  .  awarding  him  title  land 
upon  his  application  to  purchase  under  the 
terms  of  bis  timber  deed  contract 

[I]  Tia  fftct  is  that  Wright  did  not  make 
application  for  the  purtAaae  <a  tbe  land  In 
controversy,  and  the  award  to  him  of  the 
south  three-fourths  of  the  section  did  not 
Include  any  ot  the  land  pvevtonsly  ctntracfe- 
ed  to  be  sold  to  appdlee.  The  land  actually 
granted  by  tbe  patoit  to  Wrigbt  does  in- 
clude tills  land,  but  to  that  extoit  the  pat- 
ent is  void,  and  passed  no  title  to  Wright 
The  state  could  not  grant  to  Wrigbt  land 
that  it  had  previously  contracted  to  sdl  to 
appellee^  and  any  attempt  to  thus  impair  ap- 
pellee's rig^t  to  acquire  tlUe  by  cmnpllance 
with  the  term  of  his  contract  was  void.  We 
do  not  tiilnk  the  opinions  of  the  Supreme 
Court  in  the  cases  of  Mxatity  v.  Terrell, 
100  Tex.  897,  100  S.  W.  180,  Wyerts 
Terrell,  100  Tsx.  410, 100  S.  W.  188,  and  Erp 
V.  TlUman  (Sup.)  181  S.  W.  1057,  cited  and 
relied  on  by  ai^)eUants,  are  In  conflict  with 
these  conclusions.  We  think  appellee  showed 
tbe  superior  title  to  the  land  and  the  trial 
court  properly  instructed  the  Jury  to  find  In 
his  favor  upon  this  Issue. 

The  second  and  third  ass^pmients  of  error 
iwesent  in  a  different  form  the  same  qaes- 
tlon  presented  by  tbe  first  assignment,  and 
for  the  reascms  before  stated  cannot  be  Ba» 
talned. 

[4-6]  The  fourth  assignment  complains  of 
a  paragraidi  of  the  court's  charge  In  which 
the  Jury  are  Instructed  that  "the  evld^Hse 
in  the  case,  as  well  as  admissions  of  counsel 
for  d^^dants,  show  that  defendants  cat 
and  removed  the  timber  that  was  cut  off 
tbe  north  one-fourth  of  said  section  as  de- 
scribed by  B.  O.  Conn  In  his  petttlon."  In 
so  far  as  this  charge  atq^lled  to  the  def^d- 
ant  J.  R.  Chapman,  or  to  the  timber  taken 
from  that  portion  of  the  north  one-fourth  of 
the  section  not  In  conflict  with  the  land 
described  In  tbe  patent  to  Wright,  it  was  not 
authorized  by  the  evld^ice,  nor  by  the  agree- 
ment of  counsel  referred  to  In  the  charge. 
The  agreement  mentioned  in  the  charge  is 
as  follows:  "District  Court  of  Jasper  County, 
December  Term,  A.  D.  1010.  R.  C.  Conn  r. 
J.  H.  Elrby  et  at  It  Is  agreed  by  and  be- 
tween the  parties  hereto  *  •  *  that  tlut 
Klrby  Lumber  Company  with  the  coonent 
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and  permission  of  Jotm  H.  Klrby  and  J.  R. 
ChaiHnan  cnt  and  remoyed  such  of  the  tim- 
ber as  was  cnt  and  removed  from  the  prop- 
erty In  controversy.   Witnera  our  hands  this 
13th  day  of  December,  A.  D.  1910."   At  the 
time  this  agreem^t  was  filed  J.  B.  Chapman 
had  not  been  made  a  party  to  the  suit,  and 
was  therefore  not  a  party  to  this  agreement, 
which  was  signed  by  the  attorneys  of  the 
then  defendants.  John  H.  Klrby  and  the  Klr- 
by Lombw  Company,  and  Is  only  binding 
npon  those  defendants.    Before  this  agree- 
ment was  executed,  the  defendants  John  H. 
Klrby  and  the  Klrby  Lumber  Company  had 
filed  their  answer  in  whidi  eadi  disclaimed 
title  to  all  of  the  north  one-fourth  of  the 
section,  except  that  portion  thereof  Included 
hi  the  'Wright  patent.  Such  b^ng  the  status 
of  the  claims  of  the  respective  parties,  the 
only  land  In  controversy  at  the  time  the 
agreement  was  filed  was  the  08.97  acres  of 
the  north  one-fonrth  of  tiie  aectlon  liwlnded 
In  the  Wrl^t  patmt,  and  that  wu  the  only 
part  of  the  land  to  which  tibe  agreement  ap- 
plied.  As  before  stated^  In  onr  findings  of 
tect,  there  is  no  erldence  that  the  dtfendant 
Cbapman  cnt  or  removed  any  timber  from 
any  part  of  plalntUTs  land,  or  that  he  con- 
sented to  or  permitted  axuHt  removal  1^  any 
one.  We  doabt  If  there  is  any  evidence  suffi- 
cient to  establish  the  fact  that  the  defoid- 
ant  Klrby  Lumber  Company  cut  or  removed 
any  timber  from  that  portion  of  plaintiff's 
land  not  included  in  the  Wright  patent,  bn^ 
If  the  evidence  was  sufficient  to  raise  bu<A 
issue.  It  was  not  uncontradicted,  and  that 
issue  should  not  have  been  taken  from  the 
Jury.    We  think,  however,  that  the  agree- 
ment was  sufficient  to  authorise  the  court 
to  Instruct  the  Jury  to  return  a  verdict  In 
favor  of  plaintiff  against  the  def^dant  John 
H.  Klrby  as  well  as  the  Klrby  Lumber  Com- 
pany for  the  value  of  the  timber  cut  and  re- 
moved from  the  land  In  controversy  by  the 
Klrby  Lumber  Company.    At  the  time  the 
timber  was  cut  the  defendant  John  H.  Klrby 
was  claiming  the  land  under  his  deed  from 
Wright,  and  If,  as  stated  In  the  agreement, 
the  timber  was  cut  and  removed  from  the 
land  by  the  Klrby  Lumber  Company  with  his 
consent  and  permission,  we  think  he  should 
be  held  liable  to  plaintiff  for  its  value.  If 
be  had  sold  the  timber  to  the  Lumber  Com- 
pany, he  would  certainly  be  liable  to  plain- 
tiff for  Its  value,  notwithstanding  he  In 
sood  fiilth  believed  he  owned  the  land.  The 
injury  SDstaincd  by  plaintiff  by  reason  of 
the  taking  of  the  timber  by  the  Klrby  Lum- 
ber Company  ww  Just  as  certainly  the  or- 
i^xaxt  and  natural  result  of  the  pormiaslon 
givem  the  company  by  Klrby  to  cut  and  re- 
move the  timber  as  it  would  have  been  of 
the  sale  of  the  timl)er  by  him.   His  consent 
and  permission  to  cut  and  remove  the  tim- 
ber made  him  a  Joint  trespasser  with  the 


Lumber  Company  and  liable  to  plaintiff  for 
the  damages  caused  by  such  trespass. 

What  we  have  said  disposes  of  all  the  .ma- 
terial questions  presented  In  appellant's 
brief.  We  have  considered  all  of  the  as- 
aig'nmAnt^  of  error  and  except  as  above  In- 
dicated all  are  overruled.  From  the  con- 
clusions before  expressed,  It  follows  that  the 
Judgment  in  favor  of  plaintiff  against  all 
of  the  defendants  for  the  land  In  contro- 
versy, and  the  Judgment  in-his  favor  against 
John  H.  Klrby  and  the  E^by  Lumber  Com- 
pany for  the  value  of  the  timber  taken  from 
the  98.97  acres  of  land  In  controversy,  and 
also  the  Judgment  In  favor  of  the  defendants 
John  H.  Klrby  and  J.  R.  Chapman  against 
the  d^endant  Wright  on  his  warranty  of 
title,  should  be  affirmed,  the  Judgm^t  in 
favor  of  plaintiff  against  the  defendant  J. 
R.  Chapman  for  the  value  of  the  timber  tak- 
en from  the  land  should  be  reversed,  and 
Judgment  here  rendered  In  favor  of  said 
Chapman  that  plaintiff  take  nothing  against 
him  on  his  claim  for  damages,  and  the  Judg- 
ment In  favor  of  plaintiff  against  the  Klrby 
Lumber  Company  for  the  value  of  timber 
taken  from  that  portion  of  plalntiCTs  land 
not  Included  in  the  patent  to  Wright  should 
be  reversed  and  as  to  that  issue  the  cause 
remanded  for  a  new  trial.  It  is  ordered  that 
Judgment  of  this  court  be  entered  in  accord- 
ance with  these  conclusions. 

Affirmed  in  part  Reversed  and  rendered 
in  part    Beversed  and  remanded  in  put 


TOBIN  et  al.  v.  McCOMB  et  aL 

(Court  of  Civil  Appeals  of  Texaa.   San  Antoalou 
Mardi  26,  1913.    On  Motion  for  Re- 
hearing, AprU  23.  191S.) 

1.  Bewabds  (S  11*)  —  Febsohb  Receivzhg— 
Peace  Officebs. 

Where  persons  who  were  peace  officers  did 
not  Invest^te  a  murder  or  make  an  arrest  up- 
on warrant,  and  did  not  see  the  murder  com- 
mitted, and  the  persons  arrested  and  convicted 
made  no  effort  to  escape,  such  persons  in  caus- 
ing the  criminal*!  anest  and  eonvictioa  were 
not  acting  as  peam  officers,  so  as  to  be  precluded 
from  claiming  a  reward. 

[EM.  Note.— For  other  cases,  see  Rewards. 
Cent.  Dig.  H  14,  15;  Dec  Dig.  |  11.*] 

2.  Rewaedb  (§  15*>— Tbial  (S  255*)— Actions 
TO  Recoveb—Inbtbuotion8— Applicability 
TO  Issues. 

An  instruction  in  an  action  for  a  reward 
for  procuring  the  conviction  of  cruninals  that 
plaintiffs  were  acting  together  in  rendering  the 
services,  and  that  their  recovery  would  be  joint, 
was  not  erroneous  as  being  inconsistent  with 
the  claim  that  they  were  working  with  a  third 
person ;  it  being  for  the  other  party  to  request  a 
charge  embodying  that  fact.  If  desired. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Gent  Dig.  J»  21-^;  Dee.  Dig.  f  15:*  Trial, 
Gent  Dig.  fir  627-^1;  Dec  Dig.  |  SsB.*] 

3.  Rewards  <|  8*)  —  PEBEOsiuiroE  or  Seev- 

iCES— SusnciENcir. 

One  can  claim  a  reward  for  procuring  the 
conviction  of  criminals,  where  he  has  been  the 
moving  cause  in  accomplishing  that  purpose. 
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and  hu  aabstantially  compiled  with  the  terms 
of  the  reward. 

[Sd.  Note.— For  other  caaea,  see  Bewards, 
Cent  Dig.  ii  9-12;  Dml  Dig.  i  &•] 

4.  BBWABDS  (S  8*)  —  PlBFOBUAIfOE  OF  SEST- 

ICES — SUFFICIEHOT. 

An  offer  of  a  reward  as  for  the  cotivictlon 
of  criminals  is  govenied  by  the  rules  wtiicb  ap- 
plr  to  otlier  contractB,  and  a  ciaimant  must 
bring  Itimself  within  the  terms  of  the  offer. 

[Ed.  Note.— For  other  eases,  see  Bewardi, 
Cent  Dig.  H  9-12;  Dec.  Dig.  {  8.*! 

6.  Bewabdb  (S  7*)  —  Performance  of  Sebt- 
xosa— Knowledge  01*  Offer. 

One  cannot  claim  a  reward  offered  for  pio- 
eoring  the  convictitm  of  criminals,  unless  he 
knows  that  it  lias  been  offered. 

[Gd.  Note.— For  other  caseB,  see  Bewards, 
Cent  Dig.  I  7;  Dec.  Dig.  {  7.*] 

6w  BEWABDS      8*)  —  PEaPORKAKCX  OF  Sebt- 

ICE8  — SDOTTCIENCT. 

Oommimications  of  a  suspicion  by  one  not 
required  by  law  to  make  an  arrest  would  not 
entitle  a  claimant  to  participate  in  a  reward  of- 
fered for  procuring  the  conviction  of  a  criminal, 
even  though  the  person  suspected  is  atreated 
and  convicted. 

[Ed.  Note.— For  other  casea,  see  Bewards, 
Cent  Dig.  H  »-12;  Dec  Dig.  {  a*] 

7.  Rewards  (H  8,  15*)  —  Pebfoshanoe  of 

Services  —  SurnciBNCT  —  Question  fob 
Jury. 

If  one  is  induced  to  make  an  investigation 
of  a  crime  oecause  of  a  reward  offered,  and  pur- 
suant to  the  reward  causes  an  arrest  to  be  made 
which  leads  to  a  conviction,  he  is  entitled  to 
the  reward;  whether  he  has  done  «ach  things 
being  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Bewards, 
Cent  Dig.  H  9-12,  21-24;  Dec.  Dig.  H  8> 

8.  Bewards  ^  8*)  —  Perfobicarce  of  Serv- 
ices—Partial  Pebfobmance. 

One  who  performs  services  leading  to  the 
conviction  of  a  criminal  JtAatlj  with  others  is 
entitled  to  the  reward  offered  for  such  convic- 
tion ;  it  not  being  necessair  that  he  perform  ttie 
whole  servicea,  even  though  the  various  persona 
who  participated  in  the  work  had  no  knowledge 
that  the  others  were  investigating  the  crime. 

[Ed.  Note.— For  other  cases,  see  Bewards, 
Cent  Dig.  a  9~i2i  Dec.  WgTl  8.*] 

9.  Bbwabds  (I  16*)— Actions— Inbtruotionb 

— CONFOBMITr  TO  EVIDENCE. 

Where  more  than  one  of  the  parties  claimed 
to  be  the  sole  moving  cause  an  arrest  and 
ccmviction,  and  there  was  some  evidence  hi  sup- 
port of  their  claims,  it  was  error  in  an  action 
for  a  reward  offered  therefor  to  tdiarge  that 
none  of  the  parties  under  the  evidence  was  alone 
entitled  to  recover  the  whole  reward. 

£Ed.  Note.— For  other  cases,  see  Bewards, 
Gent  Dig.  g§  21-24;  Dec  Dig.  {  16.*] 

10.  Judgment  (S  199*)— Judqment  Non  Ob- 
stante Veredicto. 

The  district  court  does  not  have  power  to 
render  judgment  non  ol)stante  veredicto. 

[Ed.  Note.— For  other  cases,  see  Jutenent 
Cent  Dig.  H  867-876;  Dec.  Dig.  f  199!^] 

Appeal  from  District  Court,  Webb  County ; 
J.  F.  Hullally.  Judge. 

Action  by  T.  M.  Mills  and  another  against 
B(^)ert  McComb  and  otliers,  in  which  John 
W.  Tobin  and  others  were  impleaded.  From 
•  a  Judgment  for  a  part  of  plaintlfirs  and  de- 
fendants, Tobin  and  otiiers  appeal.  Affirmed 
in  part  and  reversed  and  remanded  In  part 


Hamilton  &  Mann,  of  Laredo,  for  ai^l- 
lants.  C.  Ii.  Bass  and  Hicks.  Hicks  &  Tea- 
garden,  all  of  San  Antonio,  and  A.  Wlnslow, 
of  Laredo,  for  an^eea. 

TALIAFEBBO,  J.  This  was  a  suit  for  a 
reward  offered  for  the  arrest  and  conviction 
of  tlie  person  or  persons  who  murdered  O.  J. 
Levytansky  at  Laredo,  Tex.,  in  Decembn, 
1911. 

T.  M.  MUls  and  Edwin  F.  VanderbUt  filed 
the  suit  against  Bobert  McComb,  W.  H.  Gil- 
more,  Robert  Bumsey,  James.  McGloin,  Mike 
Brennan,  Oonzalo  Egoillor,  Fernando  Vas- 
quez,  and  Sam  McKenzie,  alleging  that, 
knowing  of  such  offer  of  reward  and  acting 
thereon,  they  bad  caused  the  arrest  and  con- 
viction of  Lonnle  Franks  and  J.  B.  Compton 
for  the  said  crime.  They  sought  to  recover 
the  full  sum  of  f2,500  from  McComb,  who 
offerad  tbe  reward.  The  other  defendants 
were  made  parties  upon  the  allegation  that 
they  were  claiming  that  they  were  entitled 
to  receive  the  reward.  Defendant  McComb 
answered,  admitting  the  offer  of  reward,  and 
stated  that  he  held  the  same  subject  to  the 
order  of  court  He  prayed  for  an  allowance 
of  1260  for  his  attorney's  fee  In  this  case, 
and  impleaded  J.  W.  Galbralth,  S.  H  Cmt- 
cher,  and  J.  W.  Tobin,  upon  the  ground  that 
they  also  claimed  the  reward,  end  asked  the 
court  to  adjudicate  the  rights  of  all  the  par- 
ties. All  the  iMrtieB  appeared  and  set  op 
thdr  claims  to  the  reward,  except  J.  W.  6al- 
braith,  who  disclaimed  any  interest  therein, 
and  said  be  was  acting  only  as  agent  of  J. 
W.  Tobin.  It  was  alleged  by  plaintUEs  that 
all  the  parties  defendant  except  McComb 
were  peace  officers  and  employes  of  tbe  gov- 
ernmoit,  and  that  it  was  therefore  their  le- 
gal duty  to  arrest  Franks  and  Compton.  To 
this  It  was  answered  by  defendants  that,  if 
they  were  peace  officers,  th^  were  upon  this 
occasion  not  acting  as  such,  and  were  not  in 
duty  bound  or  permitted  to  act  as  nu^ 
The  case  was  tried  b^re  a  Jury  and  ret- 
dlct  and  Judgment  were  rendered  as  toUowB : 
For  B.  F.  TanderbUt  and  T.  M.  Mills  9^76. 
tm  Bumsey  and  McGUdn  S675,  for  Oonzalo 
Bgulllor  $675,  for  8.  H.  Crutctaer  $226,  that 
the  other  d^endants  take  nothing,  and  that 
defendant  BfcComb  be  allowed  $260  as  at> 
tomey'B  fees.  The  costs  were  adjudged 
against  those  recovering  in  proportion  to  the 
amounts  recovered. 

It  ttppeaxs  that  on  the  night  of  December 
22,  1911,  O.  J.  Levytansky,  a  restdoit  of  La- 
redo,  Tex.,  was  murdered  In  bis  store  in  that 
towiL  His  body  was  discovered  on  the  Col- 
lowing  morning.  A  reward  of  $2,600  was 
ofTered  by  Bobert  McComb,  mayor  of  Laredo, 
"for  the  arrest  and  conviction  of  the  pawn 
or  pCTsons"  who  committed  the  murder.  On 
December  26,  1911,  Lonnle  Franks  was  ar- 
rested in  San  Antonio,  and  on  December  28, 
1911,  J.  B.  Compton  was  arrested  in  Laredo. 
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Both  these  parties  were  tried,  conTlcted,  and 
sentenced  for  the  murder  of  Levytansky.  It 
Is  not  necessary  to  farther  state  the  facts  In 
thla  case,  as  It  must  be  reversed  upon  ques- 
tions of  law.  Suffice  It  to  say  that  the  evi- 
dence is  confltcting,  and  shows  that  in  one 
way  or  another  each  of  the  parties  to  the 
suit  was  connected  with  the  investigation  of 
the  murder  of  Levytansky.  Whether  th^r 
services  performed  were  such  as  to  entitle 
them  to  participate  in  the  reward  offered  for 
the  arrest  end  conviction  of  the  murderers 
must  be  determined  by  the  trial  court  or  by 
a  jury  nnder  proper  instructions  firom  the 
court 

Appellants,  by  their  assignments  of  error 
from  1  to  6  inclusive,  complain  of  the  foK 
lowing  charge  given  by  the  court  to  the 
Jury:  *'Yoa  are  instructed  that,  under  the 
law  of  this  state,  peace  officers  of  the  state, 
county,  or  city  who  are  charged  with  the 
duty  and  authorized  to  make  arrests  are  not 
allowed  to  receive  rewards  for  any  official 
act  performed  by  them  within  the  scope  of 
their  employment  Too  will  therefore  re- 
turn your  verdict  that  the  defendants  Fer- 
nando TasQuez,  Sam  McKenzle,  Mike  Bren- 
nan,  J.  W.  Tobln,  and  W.  H.  Gllmore  take 
nothing,"  because  the  said  charge  did  not 
present  the  law  ajvltcable  to  the  facts  in 
this  case.  This  asslgnmwt  is  sastatned. 
The  charge  complained  of  was  erroneous. 
It  is  the  role  In  this  state  that  a  peace  offi- 
cer who,  acting  within  the  line  of  his  official 
duty,  makes  arrest  of  a  criminal,  cannot  re- 
corer  a  reward  which  has  beoi  offered  for 
the  arrest  of  mch  pencm.  This  mis  is 
sound,  and  Is  based  upon  the  prlndples  of 
public  poller,  hot  It  does  not  apply  when  the 
act  oC  the  i^Bcer  la  perfbrmed  as  a  prirate 
dtlxok,  and  clearly  wittunit  -the  line  of  Us 
oflklal  duty.  The  limits  of  snch  official  dnty 
baTe  been  clearly  defined  by  the  Supreme 
Gontt  of  this  state.  The  arrest  must  have 
been  made  upon  the  verbal  order  of  a  magis- 
trate, for  an  trffense  committed  In  the  pres- 
ence of  the  officer,  upon  a  warrant  from  a 
proper  tribunal,  or  upon  the  representation 
of  a  creditable  person  that  a  talme  has  been 
oonuttltted,  and  that  the  offender  is  about  to 
escape  so  that  there  is  no  time  to  procure  a 
warrant 

[1]  The  evideDce  In  this  case  shows  that 
the  parties  to  this  suit  who  w^  peace  offi- 
cers were  none  of  them  actli^  within  the 
scope  of  their  duty  in  the  services  they  per- 
formed. At  no  time  did  a  warrant  Issue  for 
any  one's  arrest  No  magistrate  ordered  an 
arrest  made.  No  one  saw  the  murder  com- 
mitted, and  neither  Franks  nor  'Compton 
made  the  slightest  effort  to  escape.  There- 
fore the  officers  were  acting,  not  within  their 
official  duty,  but  independently.  They  ren- 
dered themselves  liable  for  false  arrest  if 
they  chanced  to  arrest  the  wrong  man,  and 
subjected  themselves  to  the  danger  of  suits 
for  damages!  It  Is  clear,  therefore,  that 
none  of  them  oome  within  the  rule  which 


denies  peace  officers  to  participate  In  re- 
wards offered  for  the  arrest  of  criminals. 
Morris  v.  KasUng  et  al.,  7»  Tes.  141,  15  S. 
W.  226,  11  L.  R.  A.  398 ;  s.  c,  71  Tex.  584, 
9  S.  W.  739,  10  Am.  St  Rep.  797,  and  cases 
there  dted;  Smith  v.  "Vernon  County,  188 
Mo.  601,  87  S.  W.  049,  70  L.  R.  A.  59.  107 
Am.  St  Rep.  324;  Bronnenberg  v.  Cobum, 
110  Ind.  169,  11  N.  E.  29;  PlUe  v.  New  Or- 
leans, 19  La.  Ann.  274;  Oregg  r.  Fierce,  53 
Barb,  (N.  T.)  387. 

12]  It  was  not  error,  as  contended  by  ap- 
pellants in  their  sixth  assignment  of  error, 
for  the  court  to  charge  the  Jury  that  the  two 
plaintiffs.  Mills  and  Vanderbllt  were  acting 
together,  and  that  the  act  of  one  was  the  act 
of  the  other,  and  that  if  they  recovered  they 
would  recover  Jointly.  This  charge  was  not 
Inconsistent  with  the  claim  that  they  were 
working  under  or  with  Tobin,  and,  if  appel- 
lants wanted  that  Issue  presented  to  the  Jury, 
a  proper  charge  submitting  the  facts  should 
have  been  asked. 

[3-7J  It  was  not  error,  as  contended  by  the 
apiwllants  In  their  seventh  assignment  of  er- 
ror, for  ttXB  court  to  diarge  the  Jury  as  fol- 
lows: "The  offer  of  reward  for  the  arrest 
and  conviction  of  the  perpetrator  of  a  crime 
is  omutrued  to  mean  that  the  reward  will 
be  paid  to  the  person  or  persons  who  first 
give  information  whldi  acted  upon  and 
which  Is  the  moving  canse  or  ectlre  means 
of  bringing  abont  the  arrest  and  conviction." 
This  charge  correctly  states  the  law  so  far 
as  it  goes,  and  aiqpdlants  oumot  complain 
that  It  goes  no  farther  wittiont  showing  tiiat 
they  asked  a  q>eclal  charge  <m  the  subject 
Sndi  a  reward  can  only  be  claimed  by  a  per- 
aan  who  has  substantially  complied  with  the 
terdis  and  conditions  of  the  reward  as  it  Is 
offered,  and  who  has  been  the  moving  cause 
of  the  accomplishment  of  the  purposes  for 
whldi  the  reward  was  offered.  The  obliga- 
tion to  pay  a  reward  rests  upon  contract; 
and,  unless  the  thcts  show  that  the  claimant 
has  brou^t  himself  within  the  terms  of  the 
offer  as  it  was  made,  he  cannot  recover. 
There  can  be  no  substantial  difference  be- 
tween the  rule  in  cases  of  reward  and  that 
which  would  control  In  other  cases  of  con- 
tract There  must  be  each  a  condition  as  to 
show  a  meeting  of  the  minds  of  the  parties. 
In  the  first  place,  a  claimant  must  know  that 
the  reward  has  been  offered.  Broadnax  v. 
Ledbetter,  100  Tex.  875,  99  Pac  1111,  9  L. 
R.  A.  (N.  S.)  1057;  Stamper  v.  Temple,  6 
Humph.  (Tenn.)  113,  44  Am.  Dec  296.  And, 
having  the  reward  In  mind,  he  must  perform 
the  service  required  by  the  offer  and  In  sub- 
stantial accord  with  the  terms  of  the  offer. 
As  to  whether  a  person  who  simply  gives 
Information  concerning  a  crime,  which  is  of 
assistance  In  the  apprehension  of  the  crimi- 
nal, is  entitled  to  participate  in  the  reward, 
the  authorities  are  In  conflict  But  the 
weight  of  authority  seems  to  be  that  he  will 
not  be  unless  the  Information  is  given  In 
furtb^ance  of  an  Intent  to  effect  the  arrest, 
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or  oQi^  purpose  of  the  reward,  and  la  given 
to  an  officer  or  other  person,  with  the  ex- 
pectation that  such  person  will  make  the  ar- 
rest or  perform  sach  other  service  as  It  may 
be  necessary  to  perform  In  furtherance  of 
the  design.  The  communication  of  a  mere 
suspicion  to  a  person  not  required  by  law 
to  make  arrests  cannot  entitle  a  claimant  to 
partldpate  In  a  reward,  even  If  It  snbse- 
qnmtiy  transpires  that  sach  suspicions  were 
well  founded  and  the  very  person  suspected 
is  arrested  and  convicted.  McGlanshry  t. 
King  (U.  S.  G.  of  A.)  147  Fed.  463,  Td  O.  a 
A.  91,  7  L.  R.  A.  (N.  S.)  216^  8  Ann.  Cas.  856; 
Haskell  T.  Davidson,  91  Me.  488.  40  AU.  330, 
42  L.  R.  A.  166,  64  Am.  St  Bep.  254;  Klnn 
V.  First  Nat  Bank,  118  Wis.  B37,  95  N.  W 
860,  99  Am.  St.  Rep.  1012;  Everman  v.  Hy- 
man,  8  Ind.  App.  459,  20  N.  B.  1140;  WU- 
llams  V.  West  Chicago  St  R  Co.,  191  III.  610, 
61  N.  El  456,  85  Am.  St  Rep.  278;  Lovejoy 
V.  Railway,  63  Mo.  App.  366.  The  language 
of  the  offer  of  reward,  however,  cannot  be 
taken  literally.  It  could  not  be  contemplat- 
ed that  one  making  an  arrest  woold  alao 
convict  A  conviction  requires  the  Interposi- 
tion of  a  court  and  to  say  a  person,  to  earn 
the  reward,  must  literally  convict  the  accus- 
ed would  be  palpably  absurd.  If  a  person, 
because  of  the  reward,  is  induced  to  make  an 
Investigation,  and  In  doing  so  learns  facts 
snffldoit  to  justify  arrest  and  cause  convic- 
tion, and  with  the  reward  In  mind  does  cause 
an  arrest  which  leads  to  a  conviction,  he  is 
entitled  to  the  reward.  Whether  such  a  con- 
dition exists  Is  a  question  of  tact,  and  la  for 
the  jury.  Haskell  v.  Davidson,  supra. 

[i]  Appellants'  tenth  assignment  of  oror 
complains  that  the  court  refused  to  grant  a 
new  trial  upon  the  ground  that  the  evidence 
shows  that  Mills,  Vanderbilt,  and  Cruteber 
were  working  aa  the  agents  or  employte  of 
ToUn.  The  evidence  upon  this  point  Is  not 
without  conflict  It  la  well  settled  that  the 
claimant  for  a  reward  to  recover  need  not 
have  performed  the  whole  service  alone,  but 
may  have  performed  the  service  jointly  with 
others  or  through  his  servants  or  ag^ts. 
Shuey  v.  United  States,  92  U.  S.  78,  23  L. 
.Ed.  687;  Heather  r.  Thompson  ^y.)  78  S. 
W.  184;  Mcmtgomery  Oonnty  v.  Boblnson, 
65  111.  174. 

In  thdr  assUmmoits  from  12  to  Iff,  in^ 
dualT^  apptilants  ccmtend  that  they  and 
Rnms^,  IfcOh^  and  Brennan  were  the 
only  persons  who  accepted  and  performed 
the  conditions  of  the  reward.  It  la  settled, 
as  stated  above^  that  a  number  of  persons, 
^thet  wotUxig  together  or  separately,  may 
render  services  of  such  a  nature,  and  so  com- 
ply wlUi  the  terms  of  the  offer,  as  to  wtltte 
them  each  s^parat^  or  all  jointly  to  share 
in  the  reward.  When  the  evidence  shows 
that  no  one  of  the  dalmants  fully  met  the 
requiremmts  (tf  the  offer  of  reward,  bnt  that 
th^  efforts  combined  fully  complied  with  Its 
terms,  though  th^  were  working  aeswratdy, 
and  even  without  knowledge  of  each  otiier, 


they  may  receive  a  division  of  the  reward 
in  proportion  to  their  services.  What  serv- 
ices w^  rendered  and  whdt  pn^rtlon  of 
the  reward  each  should  receive  are  qnesttons 
for  the  jury  to  determine  from  the  evidence 
under  appropriate  diarges  from  the  court 
Rochelle  v.  Pacific  Bxpress  Co.,  66  Tex.  Civ. 
App.  142,  120  B.  W.  643;  34  Gyc.  p.  1750; 
Klnn  V.  Bank,  118  W1&  687,  9S  N.  W.  968^ 
99  Am.  St  Rep.  1012;  Fargo  T.  Arthur,  43 
How.  Prac.  (N.  T.)  193. 

[I]  It  was  error,  as  complained  of  in  these 
appellants*  ninth  assignmmt  of  error,  for  the 
court  to  charge  the  jury  that  none  of  the 
parties  to  the  suit  under  the  evidence  was 
alone  entitled  to  recover  the  whole  reward. 
More  than  one  of  tbe  parties  claimed  to  be 
the  sole  promoting  cause  of  the  arrest  and 
conviction,  and  there  was  some  evidence  to 
support  these  claims.  Ttie  saffldency  of  that 
evidence  to  establish  the  claim  of  any  one  of 
the  parties  vras  for  the  Jury  to  determine 
and  the  court  erred  la  assuming  the  contrary 
as  a  matter  of  law. 

[It]  Atq^lees  Mills  and  Vanderbilt  com* 
plain  in  their  first  cross-assignment  of  error 
because  the  court  refused  to  render  judg- 
ment in  their  favor  non  obstante  veredieta 
This  was  not  error.  Under  our  practice  the 
trial  court  has  not  the  power  to  enter  such 
a  judgment  For  a  clear  and  nhanstive  dls* 
cttsslon  of  this  doctrinal  see  Fant  v.  SulUvan, 
152  8.  W.  516. 

These  appellees'  second  cross-asslgnmoit 
complains  that  the  court  rtfnsed  to  give  a 
peremptory  <diarge  in  OnSx  favor.  This  was 
not  error.  The  evidence  was  conflicting  up- 
on sev^al  material  matters. 

The  third  cross-assignment  assails  the  gen- 
eral diarge  of  the  court  wher^  he  inform- 
ed the  jnry  that  under  the  evidiaice  plaln- 
tUte  alone  wore  not  oitltled  to  recover  the 
whole  reward.  This  charge  was  upon  the 
w^ht  of  the  evldoice.  and  should  not  have 
been  given  as  stated  la  reference  to  appel- 
lants* ninth  assignment  of  error.  Upon  an- 
other trial,  if  the  evid^ce  is  the  same,  the 
court  will  submit  to  the  jury  Oie  Issne  of  the 
respective  rights  of  the  clalmanto  to  recover. 

For  the  errors  above  indicated,  the  Judg- 
ment of  the  lower  court  is  reversed  and  the 
cause  remanded. 

On  Motion  for  Rehearing. 

The  motion  fi>r  r^earlng  by  appellee  Robt. 
McComb  Is  granted.  It  is  urged  that  this 
court  erred  in  reversing  this  cause  as  to  the 
$260  attorney's  fees  allowed  by  the  trial 
court  to  McOomb,  the  offers  of  the  reward. 
The  contention  is  correct  This  fee  was  fix- 
ed by  the  verdict  of  the  Jury,  and  allowed  by 
the  court,  and  no  one  made  complaint  there- 
of. This  was  ovwlooked  by  this  court  The 
original  opinion  is  reformed  to  that  extoil; 
and  the  judgmwt  for  the  f250  attorney's 
fee  is  affirmed. 

The  motion  for  r^eaxlng  filed  byappdleea 
Mills  and  Vanderbilt  la  overruled. 
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ST.  WORTH  &  D.  a  BY.  CO.  t.  WHITE 
et  aL 

(Oonrt  of  dva  Appeals  of  Texas.   Ft.  Worth. 
Marcb  IQ,  1A18.  Behearing  Denied 
April  is;  1918.) 

Cu&iKBS  <S  16*}— tTac  or  Pbbuisbs— Ltjroh 

VbNDOBS— iNJTJNCnOlf. 

A  railroad  company  la  entitled  to  perpetnal- 

Sr  enjoin  lunch  yendors  from  going  npon  its 
epot  platform,  or  apon  Its  right  of  way  at  or 
adjacent  to  its  passenger  station,  as  well  as 
from  going  npon  Its  passenger  coaches,  in  order 
to  sell  articles  of  food  to  the  passengers  or 
Others. 

l^i.  Note.— For  other  cases,  see  Oarrlers, 
Cent  Dig.  H  28-80;  Dec  Dig.  |  Itt.*] 

Appeal  from  District  Conrt,  Clay  County ; 
P.  A.  Martin,  Judge. 

Suit  by  the  PL  Worth  &  Denvw  City  Rail- 
way Company  against  J.  A.  White  and  anoth- 
er. From  a  decree  in  part  for  plaintiff,  it 
anpenla.  Berersed  and  rendered. 

Tbompeon  &  Barwlse  and  J.  M.  Chambers, 
all  of  Ft  Worth,  and  B.  R  Taylor,  of  Henri- 
etta, ifa  apiteOajoL  Wantland  ft  Farrlsh 
and  W.  T.  Allen,  all  of  Hoirletta,  fi>r  ap- 
peQeea. 

DU29KLIN,  J.  Tbe  Ft  Worth  ft  Denyer 
City  Railway  Company  Instltated  this  snlt 
against  X  A.  White  and  Arthur  iSsSSeal  to 
popetnally  enjoin  tbem  from  going  apon 
plaintifl'8  trains,  d^t  platforms,  and  right 
oC  vay  in  the  town  of  Henrietta  to  s^ 
iQzidies  and  other  arttdes  of  food  to  passoi- 
gers  on  plalntUTa  trains  while  stoPldaie  at 
that  station  npon  the  grotmd  that  In  so  do- 
ing defendants  obstructed  Ingress  and  egress 
to  and  from  said  trains,  thereby  endangering 
tbe  Uvea  of  passengra  and  obstmctlDg  the 
free  use  of  tbe  platforms  br  plalntifTs  em- 
ployes. Plalntllt  further  alleged  that  In  tbe 
prosecution  of  their  occupation  of  sdllng 
limdieB  to  said  passmgers  defendants  were 
In  the  haUt  of  dlmblng  npon  said  trains, 
and  passing  across  the  platforms  of  the 
ooaches,  and  that  In  so  doing  and  in  cmduct- 
Inc  their  said  businees  upon  the  depot  plat- 
forms and  ttie  adjacent  rlg^t  of  way  tiiey 
ndangered  their  own  Utcs. 

Tbe  trial  court  ffled  bis  flndlngs  of  fact 
and  conclu^ona  of  law,  whlcb  are  as  fbllows : 

**(!)  That  idaintifr  is  a  railway  corporation 
nnder  the  laws  of  the  state  of  Texas,  and 
does  buslneBB  as  such  as  a  carrier  of  freight 
and  passengOT  ttirou^  the  dty  of  Hoiri- 
etta,  in  Clay  county,  Tex.,  and  was  so  engag- 
ed In  said  capacity  for  a  number  ot  years 
I^or  to  and  at  the  time  of  tbe  filing  of  the 
petltltm  ber^  and  during  all  of  said  time 
maintained  and  now  maintains  a  passenger 
d^Kit  and  platforms  tar  the  embarking  and 
debarking  of  passengers  from  its  passenger 
trains  at  said  dtgr  of  Henrietta,  and  that 
during  all  of  said  time  It  has  operated  four 
passenger  trains  per  day,  which  stopped  and 
took  on  and  discharged  passengers  at  said 


depot  the  ground  and  platform  of  which  and 
'adjacent  right  of  way  was  th^  the  property 
of  plalntlfEL 

"(2)  That  for  several  months  prior  to  and 
at  the  time  of  flUng  at  tbe  petlUon  berdn  the 
defendants  J.  A.  White  and  Arthur  McNeal 
were  engaged  in  the  occupation  of  selling 
bread  and  (Mt&en  to  the  passengers  on  said 
trains  throng  tbe  windows  thereof  and  to 
passengras  on  the  steps  and  depot  platforms 
while  said  trains  would  be  standing  at  said 
depot  while  waiting  the  egress  and  Ingress 
of  passengers;  said  sales  hdng  made  by  de- 
fendants on  the  rl^t  of  way  of  plalntlfl 
then  and  there  being  used  by  plaintiff  for  the 
operation  of  its  business  as  such  common 
Carrie,  tbe  said  right  of  way  not  then  and 
tbere  being  used  as  a  public  county  road,  or 
for  any  other  purpose  by  the  public  except 
for  purposes  Incident  to  the  operation  of  said 
railway ;  that  in  making  such  sales  defend- 
ants would  sometimes  go  npon  the  platforms 
of  the  passenger  coaches  and  get  In  tbe  way 
of  employes  of  plaintiff  and  of  the  passen- 
gers. 

"(3)  That  prior  to  the  filing  of  this  suit  a 
demand  had  been  made  on  defendants  by 
plalntur  that  he  desist  from  going  upon  the 
right  of  way  of  plaintiff  and  desist  from  pur- 
suing  his  said  occupation  thereon,  which  de- 
mand defendants  Ignored,  and  continued  to 
pursue  such  occupation  in  the  manner  here- 
tofore stated  until  the  temporary  injunction 
granted  herein  was  served  upon  him,  since 
which  time  he  has  continued  to  make  sales 
on  tbe  il^t  of  way  from  the  side  of  the 
tralmi  oH>0Blte  said  d^t ;  that  all  of  said 
sales  and  use  of  the  right  ot  way  by  def&id- 
ants  was  without  consent,  and  over  the  ob- 
jection of  tbe  plaintiff. 

*K3oncludons  of  Law. 

"Fnmt  tbe  foregoiiv  facts,  I  conclude,  as 
matters  of  law: 

*'(D  That  plaintiff  Is  not  entlUed  to  a  pet^ 
petual  injunction  probiUtlng  defendants 
from  going  upon  its  right  of  way  for  tbe  pur- 
pose  of  pursuing  bis  occupation  of  selling 
bread  and  dUcben  to  tbe  passengers  on  its 
tealns  at  said  station ;  but  is  entitled  to  an 
Injunction  prerenUng  defendants  from  going 
upon  the  trains  or  platforms  thereof^  and 
preventing  him  from  getting  in  the  way  of 
the  passmgers  and  employes  of  plaintiff,  so 
as  to  in  any  way  hinder  said  passengers  In 
the  ftee  use  of  the  d^t  and  right  of  way, 
or  to  Idnder  Qm  employes  at  plaintiff  In  the 
discharge  of  tiielr  duties  as  such ;  and  I  ren- 
der Judgment  denying  the  Injunction,  except 
to  the  extmt  here  indicated." 

Upon  such  findings  judgment  was  rendered 
as  follows:  "That  said  defendants  be  and 
are  horeby  perpetually  enjoined  from  going 
npon  the  trains,  i^tfonus,  or  steps  thereof 
of  plaintiff  for  the  purpose  of  pursuing  his 
said  occupation  and  from  getting  In  the  way 
of  passengers  and  employes  of  idalntiff  on 
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Its  rfsht  of  way  and  depot  xdatfOnm  In  snch 
maimer  as  to'obBtrnct  tha  tree  nae  thereof 
by  Bftld  paSBengers  and  employte,  but  this 
Jodgmait  shall  not  fwediide  the  defendants 
ftom  goliig  upon  the  private  right  at  way 
and  depot  xdatforms  of  plaintiff  for  the  pur- 
pose of  pnrstili«  his  occapation  of  selling 
articles  of  food  to  passengers  at  said  depot 
and  passengers  on  a^d  about  said  plaintUTs 
trains."  Prom  the  action  of  the  oonrt  in  le- 
fnsliig  the  full  relief  prayed  for,  plaintiff 
has  appealed. 

No  statement  of  facts  appears  in  the  rec- 
ord, and  no  objection  Is  made  to  tiie  finding 
of  fact,  which  we  therefore  adopt,  and  upon 
the  decisions  In  Qt.,  C.  ft  S.  F.  By.  Co.  v.  Pnck- 
ett,  82  8.  W.  662,  Lewis  t.  Railway  Ca.  86 
Tex-  ClT.  App.  48,  81  8.  W.  Ill,  and  Dycns  v. 
Traders'  Bank  ft  Trast  Co.,  S2  Tex.  OIt.  App. 
176,  lis  a  W.  829,  the  Judgment  of  the  trial 
court  is  here  reversed  and  Judgment  is  here 
raidoed  In  favor  of  appellant,'  perpetually 
enjoining  appellees  from  conducting  their 
said  business  upon  appellant's  depot  plat- 
forms or  upon  Its  right  of  way  at  or  adjacent 
thereto  at  appellant's  passenger  station  In 
the  town  of  Henrietta,  and  also  from  going 
upon  the  st^  or  platforms  of  its  passenger 
coaches  or  upon  its  trains  for  the  purpose  of 
selling  articles  of  food  to  passengers  of  said 
trains  or  to  any  one  elsa 

We  have  examined  the  cases  dted  by  ap- 
pellee—CUcaslen  Lumber  Go.  t.  Harris,  77 
Tex.  18,  IS  a.  W.  46S,  Olive  v.  S.  A  B.  T. 
Ry.  Co.,  11  Tex.  Or.  App.  208,  88  S.  W.  m 
Lyon  V.  McDonald,  78  Tex.  71, 14  8.  W.  261, 
»  L.  R.  A.  295,  and  Gladys  City  Oil,  Gas  & 
MfS.  Co.  V.  Bight  Of  Way  OU  Co.,  187  S.  W. 
171— and  are  of  the  opinion  that  those  de- 
cisions do  not  sustain  the  action  of  the  trial 
court  In  refusing  an^ellant  the  full  relief 
prayed  for. 

Reversed  and  rendered- 


RICE  et  oL      TALIAFEIRBO  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Mardi  27,  ItilS.   Rehearing  Denied 
April  24,  191^.) 

1.  BvioENCB  (S  187*)  —  Admibsibilitt  —  Pua- 

P08E. 

Id  trespSBB  to  try  title,  where  plalntifFs 
claimed  that  the  lost  deed  upon  which  defend- 
ants relied  was  a  forger;,  evidence  showing  a 
diligent  search  for  the  inetmment  in  qoestion  is 
admissible  only  for  the  porpose  of  allowing  sec- 
ondary evidence  of  the  deed,  and  should  be  ex- 
cluded from  the  jury  DOtwithataDdlng  the  con- 
tention that  the  deed  was  forged. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  674,  075;  Dec  Dig.  |  187.*] 

2.  Evidence  (S  280*)  — Adussiohs- Adus- 
sxoNs  Against  Intekbst. 

Testimony  of  statements  hj  defendants' 
grantor  that  lie  had  no  title  to  the  land  in 
qnestion  and  was  going  to  quit  and  abandon  bis 
claim  Is  admissible  against  defendants,  being 
admissions  against  the  grantor's  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |$  880-861 ;  Dec.  Dig.  {  280.*] 


3.  Appeal  and  Ebbos  Q  282*)— FsnBiiTi.Tioir 
OF  Gbounds  of  Bivibw  iir  Goon  Bbjow— 

Objections. 

The  admission  of  testinuoiy  whidi  was  ad- 
missible for  the  pnrpose  at  contradicting  d^end- 
ants'  witness  wul  not  be  held  erroneous  on  ap- 
peal npon  the  ground  that  no  predicate  was 
laid;  no  such  objection  having  been  made  be- 
low. 

ISSi.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  If  mLTl^  1^  1480, 
1481;  Dee;  Dig.  1  282.*] 

4.  Tbial  a  tffi*>— Objections— SPEcmc  Ob- 

JBCnoRS. 

Where  a  general  objection  was  made  to 
testimonf,  part  of  which  was  admlBsible,  it  is 
not  error  for  the  court  to  admit  the  whole; 
it  not  being  bound  to  disentangle  the  portion 
admiwible  from  that  inadmiuible. 

[Ba.  Note.— For  otlier  esses,  see  TrlsL  Cent 
IXg.  Si  222,  22»~225;  Dea  Dig.  |  86.*] 

6.  Evidence  (%  237*)— AoiassiONa— AaEirrs. 

In  trespass  to  trj  title,  evidence  of  state- 
ments by  one  in  possession  of  the  land  as  to 
plaiDtiff's  title  is  inadmissible  where  it  did  not 
appear  that  he  was  plainttlTi  agent  authorized 
to  make  such  admissions. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  888-888 ;  Dec.  Dig.  |  287.*] 

a.  Tbial  (|  88*)— Evidence— AoMirrBn  Facts. 

In  trespass  to  try  title,  where  plaintiffs 
admitted  defendants*  right  to  compensation  for 
improvements  made  in  good  faith,  evidence  of 
statements  by  a  third  person  to  defendants' 
predecessor  in  title  as  to  the  nature  of  the  title 
IS  properly  excluded,  being  admissible  only  to 
show  defendants'  good  faith, 

[Ed.  Note.— For  other  cases,  see  Trial,  Geat 
Dig.  S  89;  Dec.  Dig.  |  88.*] 

7.  Evidence  ({  817*)— Adiusbibiuit— Hkab- 

SAT. 

In  trespass  to  try  tltI^  when  deCendsnta 
relied  upon  a  lost  deed,  testimony  of  statements 
by  a  third  person  as  to  the  description  of  the 
land  included  in  the  deed  is  inadmissible  as 
hearsay. 

[Ed.  Note.— For  other  eases,  see  Brldaieeu 
Cent.  Dig.  K  1174-1192;  DecTBig.  |  817.*] 

8.  DVIDBNCE  (S  287*)— Adhissibilitt. 

Where  defendants  relied  upon  a  lost  deed 
by  which  they  claimed  pialntiJEs*  ancestors  had 
conveyed  to  their  grantor  part  of  land  which  he 
owned,  evidence  ot  an  agreement  for  division 
between  defendants'  grantors  and  a  third  person 
is  inadmisdble,  where  it  appeared  that  tiia  third 
person  was  not  authorized  by  plain tiflV  ances- 
tors to  make  such  agreement 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  SS  883-888;  Dec  Dig.  |  287.*] 

0.  Tbesfass  to  Tbt  Title  (|  86*)— Adiobbi- 

BiLiTT— Materia  LiTT. 

Where  in  a  previous  action  between  the 
same  parties,  involving  the  same  land,  defend- 
ants claimed  under  a  deed  from  M.,  evidence 
that  snch  deed  was  a  forgery  is  admissiUe,  even 
though  defendants  in  the  present  acUoo  claim 
under  a  lost  deed  from  plafntlfh*  ancestor,  such 
evidence  tending  to  show  that  the  Isst  dsim 
was  a  mere  afterthought 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Titl^  Cent  Dig.  SS  50-^2;  Dec.  Dis.  i 
35.*] 

10.  Lost  Instruubntb  ($  24*)— Pboof  ob^ 
FoBQEBY- Affidavit— iNSTBTJcnoNs. 

Where  defendants  based  their  title  on  a 
lost  deed,  producing  neither  tbe  original  nor  a 
certified  copy,  but  taking  the  burden  of  show- 
ing its  execution  and  contents  as  at  common  law. 
an  affidavit  by  plaintiffs  of  the  forgery  of  Che 
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deed  Is  (tf  DO  effect,  and  shoald  not  be  called  to 
the  attentioD  of  the  jury  bj  the  cbarse. 

[£d.  Note.— For  otber  caMS,  m*  Lost  Instrn- 
mentfl^  0«nt  Dig.  H  6fM»;  Dec.  Dig.  1  24.*] 

11.  Appkai.  and  Ebbob  (S  1064*)— Review- 
Harmless  Ebbob. 

However,  a  charge  calling  each  affidavit  to 
the  attention  of  the  jnty  la  not  prejndlcial  er- 
ror where  the  eridenoe  of  the  lost  deed  was 
alight,  and  the  jory  coald  not  have  failed  to 
undetatand  from  the  course  of  the  trial  that 
plaintiffs  claimed  the  deed  to  be  forged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  4219,  4221-4224;  Dec.  Dig. 

12.  IiOST  iRffTBinCBITTa  (f  23*)— ACTIONS— E}VI- 

DEHCB— Sufficiency. 

In  trespass  to  try  title,  Vhere  defendants 
relied  on  a  lost  deed,  evidence  Aeld  to  snstain  a 
finding  that  no  wnth  inatrnment  waa  ever  exe- 
cuted. 

[Ed.  Note.— Fw  other  cases,  see  Lost  Inatni- 
menta.  (Jent  Dig.  U  51-67 ;  Dec.  IMg.  i  23.*] 

Appeal  from  District  Coart,  liberty  Ooub- 
ty;  Ij.  B.  Hlgbtower,  Judge. 

Trespass  to  try  title  by  Sinclair  Talia- 
ferro and  others  against  C  M.  Bice  and  oth- 
era.  rrom  a  Judgment  for  plaintiffs,  defend- 
ants appeaL  Afflnned. 

Baldwin  ft  Baldwin,  of  Houston,  for  ap- 
pellants. R.  S.  N^Iett,  of  GorBicana.  and 
Bterens  ft  Pickett,  of  Liberty,  for  appellees. 

BESSIV  J.  Sinclair  Taliaferro  and  wife 
and  J.  M.  Blandlng  and  wife  Instituted  tbis 
suit  In  trespan  to  try  title  against  C.  M. 
Rice  and  others,  defendants,  to  recover  land 
described  as  leagues  Nos.  2  and  8  of  the 
Jose  Dolores  Martinez  grant  In  Liberty 
connty.  On  the  trial  defendants  C  M.  Rice, 
J.  A.  Rice.  W.  A.  White,  L.  A.  White,  L. 
A.  Isaacs,  T.  A.  Booth,  and  G.  N.  Smith  on 
their  application  were  granted  a  severance. 
They  disclaimed  as  to  all  of  the  land  sned 
for,  except  a  tract  of  706  acres  specifically 
described  by  metes  and  bounds,  as  to  which 
they  pleaded  not  guilty,  and  the  statute  of 
limitations  of  three,  Ave,  and  ten  years.  By 
an  amended  petition  plaintiffs  also  pleaded 
title  by  limitation.  They  also  pleaded.  In 
reply  to  appellants'  plea  of  limitation,  cover- 
ttire  and  minority  on  the  part  of  Mrs.  Talia- 
ferro and  Mrs.  Blandlng.  Upon  the  trial, 
with  the  assistance  of  a  jury,  there  was  a 
verdict  for  plaintiffs.  From  the  Judgment, 
a  motion  for  new  trial  having  been  overrul- 
ed, defendants  prosecute  this  appeal. 

The  land  in  controversy,  706  acres,  was 
a  part  of  a  tract  of  1,000  acres  running 
through  the  league  from  the  west  bank  of 
the  Trinity  river ;  thence  west  11,216  varas ; 
thence  north  662  varas;  thence  east  10,616 
varas  to  the  river;  and  down  the  river  to 
the  banning.  A  lake  ran  across  this  tract, 
leaving  the  705  acres  In  controversy  between 
the  lake  and  the  river,  and  298  acres  west 
of  the  lake.  The  controversy  binges  upon 
the  Issne  of  the  execution  of  a  deed  from 
E.  A  and  R.  J.  Palmer,  alleged  to  have  been 


executed  in  1860,  to  B.  Wilson  or  Geoi^ 
Wilson,  imder  both  of  whom  appellants 
claim.  B.  A.  and  R.  J.  Palmer  are  the  an- 
cestors of  Mrs.  Taliaferro  and  Mrs.  Bland- 
lng, under  whom  they  claim  title  as  heirs. 
It  Is  contended  by  appellants  that  this  deed 
Was  executed  1^  the  Palmers  in  1860,  and 
that  it  was  recorded  In  Liberty  county  pre- 
vious to  the  destruction  of  the  records  of 
the  county  by  fire  In  1874.  They  claim  that 
the  original  deed  was  also  lost,  and  they 
sought  to  establish  Its  execution  by  the  tes- 
timony of  S.  F.  Presswood  and  other  cir- 
cumstances of  claim  of  title,  acquiescence  by 
ap^Uees,  etc.  Appellees  denied  the  exist- 
ence of  this  deed,  and  also  attacked  the  in- 
atrnment, If  any  snch  ever  existed  as  a  for- 
gery. Appellants  claim  title  under  a  deed 
from  George  Wilson  to  George  Rice  dated 
April  27,  1876.  This  deed  described  the  land 
conveyed  as  follows:  "One  undivided  one- 
half  of  1,000  acres  of  land  described  as  fol- 
lows, to  wit:  Beg.  at  a  large  sycamore  tree 
in  the  west  bank  of  the  Trinity  riT»  oppo- 
site the  comer  of  the  first  league  of  land 
below  Fields  running.  Thence  west  11,216 
varas.  Thence  north  662  varas.  Thence  east 
10,516  varas  to  the  river,  and  thence  down 
the  river  with  its  meanders  to  the  beginnlDK 
— containing  1,000  acres  (being  a  part  of  11 
leagues  conveyed  to  M.  L.  Preston  by  Jose 
Dolores  Martlnee  by  deed  dated  January  18, 
1887)."  This  deed  then  sets  out  the  chain  of 
title  as  follows :  "And  from  M.  L.  Preston  to 
Robert  Dunley,  August  10.  1846.  From  Rob- 
ert Dunley  to  George  W.  Turner,  September 
27, 1860.  From  George  W.  Turner  to  B.  Wil- 
son, January  30,  1860.  From  B.  Wilson  to  S. 
F.  McCarty.  August  24,  1866.  And  from  Mc- 
Carty  to  George  Wilson,  March  20,  1860." 
It  wUl  be  noticed  that  this  chain  of  title 
makes  no  mention  of  the  deed  from  E.  A. 
and  R.  J.  Palmer  to  B.  or  George  Wilson  al- 
leged to  have  been  executed  In  1860.  Of  the 
deeds  thus  set  oat,  the  one  from  George  Wil- 
son to  Bice  was  recorded  In  Liberty  county 
in  1876,  and  at  the  same  time  was  recorded 
the  deed  from  Martinez  to  Preston.  A  cer- 
tified copy  of  the  former  deed  was  Introduc- 
ed In  evidence  by  appellants.  The  Martinez 
deed  was  not  offered  by  them,  but  was  intro- 
duced by  appellees,  over  their  objection,  with 
evidence  tending  to  show  tha^  It  was  forgery. 
No  evidence  was  offered  by  either  party  as 
to  the  other  deeds  In  this  chain  of  title ;  ap- 
pellants resting  their  case  on  the  allied 
deed  by  the  Palmers  to  Wilson,  which  they 
undertook  to  establish  by  parol. 

The  court  submitted  to  the  Jury  th^  sole 
issue  of  the  execution  of  the  deed  from  E. 
A.  and  R.  J.  Palmer  to  Wilson,  claimed  by 
appellants  to  have  been  executed  in  1860. 
and  recorded  In  Liberty  county  prior  to  the 
destruction  of  the  records  by  fire  in  1874. 
This  deed  was  not  produced  upon  the  trial, 
but  appellants,  after  laying  proper  predicate 
for  the  introduction  of  such  evidence,  sought 
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to  show  Its  execution  by  Becondary  evi- 
dence. The  Jury  fonod  that  no  sach  deed 
was  ever  executed  by  the  Palmers,  and  th^e 
Is  ample  evidence  to  sustain  the  finding. 
Without  recapitulating  the  evidence  upon 
this  Isaue,  we  conclude  as  matter  of  fact 
that  the  alleged  deed  from  the  Palmers  to 
Wilson  claimed  to  be  the  basis  of  appel- 
lants* title  was  never  In  fact  executed  by  B. 
A.  and  B.  J.  Palmer,  and  never  In  fact  ex- 
isted, but  that.  In  so  far  as  the  evidence 
shows  claim  of  title  by  George  Bice,  through 
whom  appellants  claim  title,  sa(di  claim  rest- 
ed upon  a  chain  of  title  b^lnning  with  a 
deed  alleged  to  have  been  executed  by  Har- 
tlnes,  the  original  grantee,  to  M.  L.  Preston, 
January  16,  1837,  and  then  by  a  consecutive 
chain  of  deeds,  as  shown  In  the  deed  from 
George  Wilson  to  Oeorge  Bice,  down  to  Wil- 
son; The  evidence  was  well-nigh  conclusive 
that  this  deed  from  Martinez  to  Preston  was 
a  forgery.  The  Palmer  title,  which  appel- 
lees bare,  began  In  a  deed  from  Martlnes  of 
snbeequeut  date  to  the  alleged  date  of  deed 
to  Preston.  Appellants  upon  the  trial  relied 
solely  upon  title  under  the  alleged  deed  from 
Palmers  to  Wilson.  The  undisputed  evi- 
dence established  the  title  of  plaintiff,  un- 
less title  was  divested  out  of  B.  A.  and  R. 
3,  Palmer  by  the  deed  from  them  to  Wilson 
aforesaid. 

[1]  In  laying  the  predicate  tor  the  Intro- 
duction of  secondary  evidence  of  the  execu- 
ti<Hi  of  the  alleged  deed  from  B.  A.  and  B.  J. 
Palmer  to  Wilson,  and  to  show  search  for 
and  loss  or  destruction  of  said  deed,  appel- 
lants offered  the  testimony  of  their  attorney, 
3.  O.  Baldwin,  which  showed  ^tensive  cor- 
respondence with  differoit  members  of  the 
family  of  Geoi^  Bice,  and  in  connection 
therewith  offered  in  evidence  letters  written 
by  the  witness,  and  received  by  him,  all  go- 
ing to  show  a  patient,  dlUgent  and  unsuc- 
cessful search  for  said  deed.  C.  M.  Bice 
tratlfied  that  be  at  one  time  had  sent  the 
package  of  deeds  to  this  land  to  Me  father 
in  Missouri  by  malL  His  father  died  about 
the  time  the  documents  were  s^t,  and  it 
was  claimed  that  the  entire  package,  includ- 
ing the  Palmer  deed,  had  been  lost  or  Inad- 
vertenUy  destroyed.  All  of  the  evidence  of 
Baldwin  and  the  corref^ndence  was  ad- 
dressed to  the  court,  the  purpose  being  to 
lay  the  predicate  for  the  admission  of  sec- 
ondary evidence  of  the  execution  of  the 
PalmOT  deed.  The  trial  court  held,  as  shown 
by  the  bill  of  exceptions  filed,  "that  the  tes- 
timony would  be  admissible  only  for  the  pur- 
I>ose  of  laying  the  necessary  predicate  for 
showing  the  contents  of  said  deed,  and  that 
this  was  a  matter  addressed  to  the  sole  dis- 
cretion of  the  trldl  Judge,  and  In  the  circum- 
stances be  would  hold  that  this  testimony 
should  not  be  heard  by  the  jury,  but  that  It 
would  be  heard  by  the  court,  and  that  each 
and  every  part  of  the  testimony  of  said  wit- 
ness as  here  related  should  be  excluded  from 
the  Jury,  ttaouj^  admitted  and  beard  by  the 


the  court  out  of  the  presence  and  hearing  of 
the  jury  for  the  sole  purpose  of  establishing 
said  predicate" 

To  this  appellants  excepted,  and  this  rul- 
ing is  assigned  as  error  in  appellants'  first 
as^gnment  of  error.  The  court  held  the 
evidence  sufficient  to  establish  the  predicate 
for  the  admission  of  secondary  evidence. 
The  evidence  served  the  only  legitimate  pur- 
pose for  which  it  was  available.  It  was 
offered  for  a  purpose  with  which  the  Jury 
had  nothing  to  do.  It  came  in  sacix  shape, 
being  unsworn  stetem«its  of  the  wrlt^  of 
the  letters,  that  it  would  not  have  been  ad- 
missible for  any  other  purpose.  In  so  far 
as  any  of  these  statements  would  have  tend- 
ed to  affect  any  material  issue  to  be  tiled 
by  the  jury,  It  would  not  have  been  proper 
for  the  Jury  to  consider  them.  Hie  main 
contention  of  appellante  Is  that,  the  Palmer 
deed  having  be^  dmounced  as  a  forgery  by 
affidavit  if  it  In  fact  ever  had  any  exist- 
ence, appellante  wore  entlUed  to  have  go 
before  the  Jury  this  evldoice  of  dll^^t  and 
unsuccessful  search  for  the  deed  in  order  to 
meet  the  suspicion  that  would  naturally 
arise  upon  ite  nonproduction.  This  conten- 
tion is  not  sound.  The  letters  were  only 
admissible  for  the  purpose  stated,  wltb 
which  the  Jury  had  nothing  to  do.  M(^n- 
ald  V.  Hanks,  52  Tex.  Glv.  App.  140,  118  S. 
W.  607.    The  assignment  Is  overruled. 

[2]  By  the  second  assignment  of  error  ap- 
pellants complain  of  the  action  of  the  trial 
court  in  allowing  the  witness  Emmet  Lum 
to  testify  as  to  certain  statemente  of  S.  F. 
Presswood  to  him.  George  Bice,  by  a  M. 
Bice,  his  attorney  In  fact,  sold  and  conveyed 
the  land  to  Presswood  in  1886,  and  Press- , 
wood  conveyed  It  to  a  M.  Bice  In  1002. 
The  bin  of  exceptions  a[^)ears  only  in  the 
statement  of  tacts,  and  It  is  with  some 
difficulty  that  we  can  arrive  at  the  exact 
point  presented.  As  we  understand  it,  over 
appellants'  objection,  that  the  testimony  was 
hearsay,  that  it  was  not  shown  that  at  the 
time  the  aUeged  statements  «f  Presswood 
were  made  be  wad  the  owner  of  the  land, 
and  that  it  waa  not  shown  that  the  state- 
mente had  reCeience  to  the  land  in  contro- 
versy, Uie  -witness  Einunet  liom  was  allowed 
to  state  that  some  time  In  the  8Vs  Press- 
wood  told  witness  that  he  was  the  owner 
of  the  land,  that  he  cot  a  horse  and  wagon 
from  witness  to  go  np  to  the  land  to  <dear 
up  a  field,  that  he  came  back  In  two  or 
three  days.  Witness  understood  the  land 
referred  to  to  be  the  Hare  Place  at  Palm- 
er's lAke,  that  the  reason  Presswood  gave 
for  coming  back  so  soon  waa  that  G^t. 
Hare  ran  him  off ;  that  It  was  Gapt  Har^s ' 
land;  that  his  (Presswood's)  title  was  no 
good,  and  he  was  going  to  quit  and  give  op 
the  land;  and  that  he  wished  be  bad  back 
the  gun  be  had  given  in  the  trade  We 
believe  this  is  the  sum  and  substance  of 
the  teetlmonr  embrwMd  in  the  bill  of  excep- 
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UfMu.  It  Win  be  seoi  tbat  tbe  testUnoiiT 
docs  not  ladiide  an^  statement  made  by 
Har&  It  l8  confined  to  etatementa  made  by 
Preaswood  to  the  witness  baring  reference 
to  bifl  title,  and  to  matters  of  fact,  In  the 
knowledge  of  the  witness.  Presswood  testi- 
fied that  he  occopled  the  land  over  a  year. 
The  statement  made  by  him  with  regard  to 
his  having  no  title,  and  that  he  was  going 
to  quit— that  Is,  abandon  hla  daim — and 
other  statements  along  this  line,  were  ad- 
mlsslhle  as  being  admlsidons  against  bis  In- 
terest, and  In  derogation  of  his  title  at  a 
time  when  he  was  the  owner  of  the  very 
title  now  asserted  by  appellants.  This  was 
sufficiently  shown.  Snow  t.  Starr,  75  Tex. 
416,  12  8.  W.  673.  The  testimony  leaves  no 
doubt  that  Presswood  bad  reftorenoe  to  the 
land  in  controTersy. 

13}  Some  parts  of  this  testimony  were  ad- 
misedble  for  the  purpose  of  contradicting  the 
testimony  of  Presswood,  and  If  It  be  con- 
tended, as  Is  contended  by  appellants,  that 
no  predicate  had  been  laid  for  the  Introduc- 
tion of  evidence  of  contradictory  statements 
made  by  him  in  order  to  Impeach  him.  It 
must  be  replied  that  no  such  objection  .was 
made  to  the  testimony. 

[4]  Finally  it  may  be  said  that  the  ob- 
jections and  exceptions  relate  to  the  testi- 
mony as  a  whole,  some  of  which  was  dear- 
ly free  from  any  objection  whatever,  and 
In  such  case,  even  If  some  part  of  the  testi- 
mony was  subject  to  some  one  of  the  ob- 
jections made,  the  court  was  not  required 
to  disentangle  such  part  from  other  parts 
clearly  admissible,  but  was  justifled  In  over- 
mllng  the  objection.  O..  H.  &  S.  A.  Ry.  Co. 
T.  Gormley,  01  Tex.  401,  43  S.  W.  877,  66  Am. 
St.  Rep.  894.  The  as^gnmrat  and  the  sev- 
eral propofltttons  thereunder  are  overruled. 

[SI  The  court  did  not  err  in  ezclndlng  the 
testlinony  of  Presswood  as  to  statements 
made  to  him  by  Capt  Hare,  over  objection 
of  appellees  that  it  was  not  shown  that  Hare 
had  any  authority  to  represent  them  in  any 
way.  Any  statement  made  by  Hare  to  Press- 
wood  or  any  agreement  purporting  to  have 
tieen  made  by  him  with  reference  to  the 
land  obviously  would  not  be  binding  on  ap- 
pellees, nor  affect  their  title  in  any  way,  un- 
less It  was  shown  that,  with  rtference  to 
the  subject-matter  of  snch  statements  or 
asreement.  Hare  was  authorised  to  repre- 
sent appellees.  The  uncontradicted  testi- 
mony shows  that  he  bad  no  snch  authority. 
The  third  assignment  and  propositions  there- 
under  present  no  merit,  and  are  overruled. 

[I]  There  is  no  merit  in  the  fourth  assign- 
ment of  error  relating  to  the  exclusion  on 
appellees*  objection  of  the  testimony  of 
Presswood  that  J.  D.  Lnm,  speaking  with 
referoice  to  the  Bice  title  to  the  land,  told 
lilm  that  it  was  a  good  title,  that  it  was  a 
perfect  chain  of  title.  Appellants  pleaded 
Improvements  in  good  faith.  Appellees  ad- 
mitted their  r^t  to  be  paid  for  indi  Im- 


provmnents,  it  any.  as  Improvers  la  good 
fUth.  Hie  testimony  referred  to  above  was 
bdd  by  the  trial  court  not  admissible  for 
any  other  purpose  than  to  show  good  faith 
on  the  part  of  app^ants  in  making  their 
Improvements;  and,  in  view  of  the  admis- 
sions of  appellee  on  this  point,  sustained 
their  objectlonB  to  the  testimony.  In  this 
there  was  no  error.  This  disposes  also  of 
the  fifth  assignment  <tf  error  whidi  Is  over- 
ruled. 

[7]  Both  of  the  witnesses,  O.  H.  Rice  and 
Joe  Ric^  testified  as  to  their  claim  of  title 
and  the  daim  of  their  father,  George  Rice, 
to  the  land  conveyed  to  George  Rice  by  Wil- 
son, and  to  payment  of  taxes.  C.  M.  Rice 
testified  that  they  only  daimed  the  land 
east  of  the  lake,  toe  70S  acres  in  contro- 
versy. Upon  objection  of  appellees  the  court 
exduded  that  part  of  the  testimony  of  eadi 
of  them  relating  to  statements  made  by 
Capt  Hare  that  the  tlUe  of  George  Rice, 
as  shown  by  deeds  to  his  chain  of  title,  only 
extended  to  that  portion  of  the  1,000  acres 
east  of  the  lake.  Presswood  to  testifying 
to  the  alleged  deed  from  the  Palmers  to 
Wilson  stated  ttiat  It  said  somethtog  about 
the  land  conveyed  being  taken  east  of  the 
lake.  He  testified,  however,  that  the  land 
was  described  In  that  deed  to  the  same  way 
as  to  the  deed  from  Wilson  to  Rice  and  from 
Rice  to  himself,  to  both  of  which  it  was 
described  as  an  undivided  we-half  of  a 
specified  1,000  acres,  the  metes  and  bounds 
were  given,  and  which  ran  entirely  throned 
toe  league,  and  made  no  refermce  to  the 
lake.  The  effect  of  the  exdoded  evidence  as 
to  the  stotement  of  Hare  would  have  simply 
been  to  substance  that  this  allied  lost  deed 
testified  to  by  Presswood  contotoed  the  ad- 
ditional description  of  the  land,  conveyed 
by  it,  that  It  was  to  be  taken  ont  of  that 
part  of  the  1,000  acres  lying  east  of  the  lake. 
AmKllants  could  not  thus  establish  toe  con- 
tents of  this  lost  deed  in  any  clrcumstonoes. 
The  testimony  offered  was  purely  hearsay. 

[I]  The  court  also  excluded  testimony  as 
to  an  alleged  agreement  between  George 
Rice  and  Capt.  Hare  toat  Rice  was  to  take 
as  his  part  of  the  land  all  of  tbat  east  of 
the  lake,  being  the  705  acres  to  controversy. 
All  of  this  testimony  was  properly  exclud- 
ed on  objection  of  appellees.  It  was  not 
shown  that  Hare  had  any  authority  to  repre- 
sent appellees ;  on  the  contrary,  it  was  ex- 
pressly shown  toat  he  did  not  have.  What 
he  may  have  said  or  done  was  not  to  any 
way  btodtog  upon  appdlees.  It  was  diown 
that  Hare  was  dead.  As  we  have  said,  both 
of  toeae  parties  testified  wltoout  objection 
to  their  and  their  father's  claim  and  as- 
sertion of  ownership  of  title,  and  G.  M.  Rice 
testified  as  to  the  fact  of  such  asserHon  of 
title  to  toe  705  acres  east  of  toe  lake.  So 
tbat  to  so  far  as  such  assertion  of  title 
could  be  useful,  as  a  drcnmstance  to  show 
the  execution  of  the  lost  deed,  sj^wDants 
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bad  the  foil  benefit  of  it  They  did  not  have 
tbe  right  to  go  farther  in  tUfl  direction  and 
Introduce  evidence  of  what  Hare  eald  abont 
the  deed  In  tbe  diain,<tf  title  conreylng  only 
the  land  east  of  the  lake,  and  of  an  agree- 
ment with  Haie»  an  indUTerent  thlxd  party, 
which  waa  substantially  an  agreemoit  of 
partition  of  the  1,000  acres,  one  half  of 
which.  If  the  Palmer  deed  was  garaine,  be* 
longed  to  Bice  and  the  other  half  to  ap- 
pellees. Tbe  sixth  and  seventh  aaaigiunents 
of  error  with  the  pn^iosltlons  therenndw 
are  oTerraled.  What  we  have  said  also  dis- 
poses of  tbe  e^hth  assignment  of  error, 
which  is  overmled. 

[I]  Appellees  were  allowed  to.  Introduce  in 
evidence^  over  tbe  objection  of  appellants, 
tbe  deed  from  Martlnes  to  M.  K  Preston,  to* 
getbw  with  other  evidence  tending  to  show 
that  the  same  was  a  forgery,  and  appellants 
complain  of  this  ruling  of  the  court  by  their 
ninth,  tenth,  eleventti,  and  twelfth  assign- 
ments of  error.  In  tbe  deed  from  Wilson  to 
George  Bice  the  grantor's  chain  of  title  is 
aet  out  in  full,  beginning  with  a  deed  from 
Martinez  to  Preston,  dated  January  16,  1837. 
Bach  of  the  deeds  in  this  chain  of  title  is  set 
out  with  tbe  dates  of  the  respective  deeds, 
concluding  with  the  deed  to  Wilson,  Bice's 
grantor.  No  reference  is  made  to  the  deed 
from  the  Palmers.  In  the  deed  from  Rice  to 
Presswood  tbe  deed  from  Martinex  to  Pres- 
ton is  recited  as  source  of  title.  Appellees' 
title  had  its  Inception  in  deeds  from  Marti- 
nez of  a  date  subsequent  to  that  from  Marti- 
nez to  Preston.  To  show  that  this  deed  which 
purported  to  be  signed  by  Martinez  In  his 
own  hand  was  a  forgery,  affldarlt  that  it 
was  a  forgery  having  been  filed  by  appellees, 
evidence  was  introduced  going  to  show  tiiat 
Martinez  could  not  sign  his  name,  and  also 
to  show  that  tbe  Commissioner  of  the  State 
of  Texas  in  New  York,  before  whom  this 
deed  purports  to  have  been  acknowledged, 
was  not  appointed  and  commissioned  as  such 
until  subsequent  to  the  date  of  said  acknowl- 
edgment It  is  true  that  appellants  did  not 
claim  under  this  title,  but  at  the  time  of  the 
InsUtntloD  of  this  suit  In  1901  appellees, 
plaintiffs  In  the  suit,  applied  for  an  iujunc- 
tlon  to  restrain  appellants  from  cutting  tim- 
ber, and  upon  the  present  trial  It  was  shown 
without  contradiction  that  at  the  hearing  of 
said  application  for  injunction  appellants  re- 
lied solely  upon  this  title  through  and  under 
the  allee^  deed  from  Martinez  to  Preston, 
and  the  chain  of  title-  thereunder  recited  In 
the  deed  from  Wilson  to  George  Bic^  and 
that  no  mentkm  was  made  of  any  deed  from 
Palmers  to  Wilson.  It  was  farther  shown 
tot  appellees  that  they  never  heard  of  tbia 
deed  until  Presswood  testified  with  reference 
thereto  on  the  trial  in  1006.  In  these  cir^ 
cnmstances,  tbe  court  d  not  err  to  admit- 
ting tho  evidence  referred  to.  It  twded  to 
rebut  the  evidence  of  the  encutlon  of  the  al- 
leged deed  frtmt  E.  A.  and  B.  J. 'Palmer,  and 


to  snnwrt  avptileea*  contention  that  mppti- 
ants'  daimof  this  deed,  wasanaftertbongtit. 

bom  of  the  evidenoe  of  forgwy  tbe  deed 
from  Martlnea  to  Preston.  The  evldmee  al- 
so tended  to  explain  the  claim  of  title  on  tbe 
part  of  George  Bice  and  the  present  appri- 
lants,  wbleb  was  relied  upon  as  a  etfcmn- 
stanoe  to  establish  tb6  execution  of  tbe 
Palmer  deed,  by  sbowing  that  such  dalm  *a 
title  rested  upon  tbe  ctialn  of  title  under  tlis 
Martinez  deed  to  Preston,  wblch  bad  no  con- 
nection with  tbe  Pahmer  title.  Tbe  admls- 
slblUtr  of  this  evidence  for  these  purposes 
was  not  affected  by  the  fact  ttiat  appellants 
did  not  on  this  trial  claim  under  this  deed 
and  chain  of  title.  The  admission  of  tbe  cer- 
tificate of  the  Secretary  of  State  as  to  Glbbs* 
appointment  as  commissioner  was  corered  by 
the  agreement  of  tbe  parties.  In  oonnecUon 
with  this  evidence  It  waa,  we  tblnk,  of  some 
significance  that  the  copy  of  Martinez's  deed 
to  Prestim  purporting  to  have  been  executed 
in  1836  was  recorded  in  Uboiy  county  on 
tbe  day  that  the  deed  from  Wilson  to  Bice 
was  recorded,  and  immediately  preceding  it 
on  the  records.  Tbe  assignments  of  error  re- 
ferred to  with  tbe  several  proposltliuiB  there* 
nnder  are  overruled. 

[11, 11]  We  think  that  it  was  unprtqiier  for 
tbe  court  In  iti  charge  to  call  tee  attention 
of  the  Jury  to  tlie  fact  that  ai^leee  had 
filed  an  affidavit  that  the  IWmer  deed  to 
Wilson  was  a  fcvgwy-  As  appellants  did  not 
produce  either  the  original  or  a  certified 
copy  of  this  deed,  but  took  Oie  burden  ct 
showing  its  execution  and  contrate  as  at 
common  law,  tbe  affidavit  of  forgery  was  of 
no  effect  Howdl  v.  Hanrick.  88  Tex.  394, 
29  a  W.  762,  80  S.  W.  856,  31  S.  W.  61L 
Tbe  evidence,  however,  could  not  have  tailed 
to  convey  to  the  minds  of  the  Jury  that  It 
was  claimed  by  appellees  that  this  alleged 
deed,  if  it  ever  existed,  was  a  forgery;  the 
real  burden  of  appellees*  claim  vras  that  no 
Butti  document  ever  existed.  We  cannot 
think  that  this  reference  In  the  charge  to  the 
affidavit  of  forgery  was  such  prejudicial  er- 
ror as  to  authorize  a  reversal,  especially  un- 
der the  liberal  rule  lately  enacted  by  the  Su- 
preme Court   The  assignment  is  overruled. 

The  fourteenth  assignment  of  error  does 
not  present  reversible  error,  and  is  overruled. 
While  in  many  cases  It  has  been  stated  that 
a  charge  on  tbe  burden  of  proof  was  unneces- 
sary, none  of  them  declare  such  charge  to  be 
reversible  error,  unless.  Indeed,  It  places  tbe 
burden  on  the  wrong  party,  which  tbSa  cbarve 
does  not  do. 

The  court  did  not  err  In  refusing  to  give 
the  charge  requested  by  appellants  referred 
to  In  the  fifteenth  assignment  of  error,  up- 
on the  law  as  to  presumption  from  drcnm- 
stances,  of  the  execution  of  a  ^ed.  Tbe  evi- 
dence disproves  any  acquiescence  on  the  pert 
of  appeUees  In  appellantH^  dalm  ot  tlOe  un- 
der a  deed  from  the  Palmers  to  Wilson,  and 
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sbows  lii  tact  ctmcloBlTely  tbat  tliere  was  no 
SDdi  acqnlesoence,  but,  on  tbe  contrary, 
entire  Ignorance  on  their  part  of  rach  claim 
until  1906.  There  was  no  break  In  their 
claim  of  title  to  the  land,  and  they  showed  a 
rendition  and  payment  of  taxes  for  practical- 
ly eTery  year,  after  as  well  as  before  the  al- 
leged date  of  this  Palmer  deed,  up  to 
date.  Besides,  every  assertion  of  title  and 
every  act  of  ownersh^)  on  the  part  of  the 
Rices  can  be  attributed  to  their  title  as  set 
np  In  the  Wilson  deed  to  George  Bice  under 
the  Martinez  deed  to  Preston.  The  requested 
charge  would  have  been  misleading.  The 
fifteenth  assignment  of  error  is  overruled, 
with  the  several  propositions  thereunder. 

The  court  did  not  err  In  refusing  the 
charge  requested  by  appellants  and  srt  out 
In  the  sixteenth  assignment  of  error.  It  Is 
only  by  the  provisions  of  tbe  statute  (article 
2312,  R,  s.)  that  It  Is  not  necessary  to  prove 
the  execution  of  a  duly  recorded  deed.  If 
Instead  of  Presswood's  testimony  that  the 
deed  from  Palmer  to  Bice  which  he  saw  had 
been  reocnrded  In  Lfborty  connty,  appellants 
bad  prodnced  such  deed,  the  record  thereof 
would  not  have  dlspmsed  with  proof  of  its 
proper  encntlon,  enept  under  the  condi- 
ttona  Unposed  by  tbe  statute  tbat  It  should 
have  bem  filed  among  the  papers  of  the  case 
and  notice  given.  The  charge  requested  gave 
Preanrood's  testimony,  that  bu<A  deed  show- 
ed that  it  had  been  recorded,  a  greater  force 
than  would  bare  been  given  to  the  deed  It- 
self unless  offered  under  the  conditions  Im- 
posed  by  the  statute.  The  cases  cited  by  ap- 
Iiellants  with  regard  to  ancient  Instruments 
themselves  or  the  record  thereof  produced 
in  evidence  have  no  application. 

[12]  The  only  real  issue  In  this  case  was 
whether  E.  A.  and  B.  J.  Palmer  did  in  fact 
execute  to  Wilson  a  deed  conveying  this 
land.  This  Issue  was  clearly  submitted  to 
tbe  jury.  Without  this  deed  confessedly  ap- 
pellants have  no  title;  appellees  having 
shown  title  In  themselves  by  the  uncontra- 
dicted evidence,  unless  this  deed  was  execut- 
ed. The  jury  found  that  no  such  deed  was 
ever  executed  by  E.  A.  and  R.  J.  Palmer  to 
WUson,  To  our  minds  the  overwhelming  pre- 
ponderance  of  the  evidence  supports  this 
finding.  The  existence  of  this  deed  rests 
upon  tbe  unsupported  testimony  of  Press- 
wood.  Nobody  ^ae  ever  saw  it  or  heard  of 
It.  An  attorn^  who  was  familiar  with  the 
records  of  liberty  county  before  their  de- 
struction by  Are  In  1874.  and  who  had  ex- 
amined them,  testified  that  no  such  deed  was 
recorded.  OL  U.  Bice  and  Joe  Rice,  sons  of 
Oeorge  Bloe^  and  appellants  here,  each  of 
them  at  one  time  bad  in  bla  possession  the 
package  of  deeds  about  which  Presswood  tes- 
tified and  netther  of  them  would  swear  that 
this  Palmer  deed  was  among  them,  or  that 
he  had  ever  seen  it  The  evidehce  was  un- 


disputed that  at  the  injunction  hearing  In 
1904  appellants  made  no  claim  that  there 
was  audi  deed,  but  claimed  under  the  chain 
of  title  in  the  deed  from  Wilson  to  George 
Rice.  No  reference  to  this  deed  is  made  in 
the  full  and  careful  recital  by  Wilson  In  his 
deed  to  Bice  of  his  chain  of  title.  The  er- 
rors, if  any,  committed  during  the  trial, 
have  certainly  not  resulted  in  the  rendition 
of  an  Improper  judgment  We  find  no  errors 
authorizing  a  reversal,  and  the  judgment  la 
affirmed. 
Affirmed. 


W.  D.  CLBYfltLAND  &  SONS  T.  SMITH 
at  aL 

(Court  of  Civil  Appeals  of  Texas.  OalvestuL 
March  28,  1913.    Rehearing  Denied 
AprU  24,  1913.) 

1.  AcKirowLEnoMBRT  3  87*)— Mabbibd  Wo- 
men—CsBTiFiCATS—VAUDrrT. 

Under  Sayles'  Ann.  Oiv.  St  1897,  art 
4618,  providing  that  no  acknowledgment  of  a 
married  woman  shall  be  taken,  unless  it  was 
fully  explained  to  her  by  the  officer  taking  the 
acknowledgment  on  an  examhiation  privily  and 
apart  from  her  hoaband,  and  that  the  officer 
shall  not  certify  to  tbe  same,  unless  she  ac- 
knowledged that  the  same  was  ber  act  and  deed, 
and  that  she  willingly  signed  it  and  did  not 
wish  to  retract,  a  certificate  of  acknowledgment, 
reciting  that  grantors,  who  were  married  wo- 
men, having  been  made  acquainted  with  the 
contents  of  tbe  instrument,  acknowledged,  on 
examination  apart  from  their  husbands,  that 
they  executed  the  same  freely  and  voluntarily 
and  did  not  wish  to  retract  is  sufficient ;  the 
provision  for  a  privy  examination  not  meaning 
that  no  person  otiier  than  the  officer  shall  be 
present 

[Ed.  Note. — For  other  cases,  sse  At&nowledg- 
ment.  Cent  Dig.  If  18S,  19»-2ie;  Dea  Dig.  1 
37.*] 

2.  Ykndob  and  Pubohaskb  a  266*)— Tuxn— 

Vkndob'8  Lien. 

Where  notes  for  the  price  of  land  acknowl- 
edged that  a  vendor's  lien  was  retained  to  se- 
cure their  payment  one  who  purchased  from 
tbe  grantee  with  knowledge  of  such  notes  takes 
subject  to  the  grantor's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  492.  700-712;  Dec. 
Dig.  %  266.*] 

3.  EsTOPPix  28*)— Deed  or  Trust— Acqui- 
sition OP  TiTLl  BT  TbUSTEI. 

Tbe  trustee  in  a  deed  of  trust  is  under  no 
obligation  to  defend  the  title  of  the  grantor, 
and  not  having  been  required  to  sell  the  land 
he  is  not  estopped  to  acquire  title  adverse  to 
that  acquired  by  the  purchaser  on  foreclosure 
of  the  trust  deed. 

[Ed.  Note. — For  other  cases,  see  EatoppsL 
Cent  Dig.  SB  61,  62;  Dee.  Dig.  %  26.*] 

4.  Botoppel  (J  28*)— Wabbantt  Deed— Heibs. 

A  warranty  in  a  deed  only  binds  the  gran- 
tor's heirs  to  the  extent  of  the  property  receiv- 
ed by  them  from  the  grantor's  estate,  and  it  be- 
ing insolvent  the  heirs  are  not  estopped  to  ac- 
quire a  title  adverse  to  t)rat  conveyed  1^  tiielr 
ancestor. 

[Ed.  Note.— EV>r  other  cases,  see  BsbwpsL 
CeuL  Dig.  I  68;  Dec  DigTTzaL*]  ■ 
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5.  Adtkbsi  PoBSKsnoif  (f  00*)— PossESSioir 

UnDBB   GOLOB   OF  TiTLB  —  FaTHKNT  OF 

Taxes. 

Where  defendanti  were  in  potseasion  of  tiie 
land  tn  controrers;  under  color  of  title,  and  ex- 
ercised acts  of  ownership  and  paid  the  taxes, 
the  fact  that  the  abstract  number  under  which 
the  land  was  rendered  op  to  1004  was  not  the 
proper  abstract  number  of  the  survey  will  not 
prevent  tlieir  acquisition  of  title  bj  adverse 
possession,  where  the  survey  had  not  been  giv- 
en a  separate  abstract  number  until  1904,  bat 
was  located  under  headright  certificate  consist- 
Ins  of  two  surveys^  and  was  regarded  by  alt 
until  1904  as  having  the  sanw  abstract  number 
M  the  larger  tract 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  11  S17-619;  Dec.  Dig.  { 
9a*] 

Appeal  from  Dtetilct  Court,  Jasper  Cotm- 
ty;  W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  W.  D.  Cleveland 
&  Sods  against  George  W.  Smith  and  others. 
From  a  Judgment  tor  defendants,  plalntift 
appeals.  Affirmed. 

H.  CL  Howell,  of  Jasper,  for  appellant 
Blake  &  Wllliamt^  of  Jasper,  for  appellees. 

PLSASA14T8,  0.  J.  This  Is  an  action  of 
trespass  to  trr  title  brought  by  appellant, 
W.  D.  Cleveland  A  Sons,  a  private  corpora- 
tion organized  and  chartered  under  the  laws 
of  this  state,  against  the  appellees,  George 
W.  Smtth,  Sampson  Smyth,  Isaac  Blley,  and 
Isabella  lUley,  to  recovra  the  title  and  pos- 
session of  a  tract  of  385  acres  of  land,  a 
part  of  the  George  W.  Smyth  headright  sur- 
vey In  Jai^r  county. 

The  defendants'  answer,  in  addition  to  a 
general  demurrer,  general  denial,  and  plea 
of  not  guilty,  contains  pleas  of  limitation  of 
three,  five,  and  ten  years. 

The  trial  In  the  court  below,  without  a 
jury,  resulted  In  a  judgment  In  favor  of  the 
defendants.  This  Is  the  second  appeal  of 
the  case.  The  opinion  of  this  court  upon  the 
former  appeal  is  reported  in  113  S.  W.  547. 

The  land  In  controversy  was  conveyed  to 
W.  H.  Smith  by  J.  T.  and  S.  A.  Armstrong 
on  October  23,  18^,  and  It  is  agreed  by  all 
parties  tbut  the  said  Armstrongs  at  the  time 
of  this  conveyance  had  the  title  to  the  land. 

On  April  15,  1891,  W.  H.  Smith  executed 
a  deed  of  trust  upon  this  and  other  lands 
owned  by  him  to  secure  an  indebtedness  due 
by  the  firm  of  Smith  Bros.,  of  which  he  was 
a  member,  to  the  Ann  of  W.  D.  Cleveland  & 
Co.  This  deed  of  trust  contains  a  general 
warranty  of  title  to  the  lands  ther^y  con- 
veyed. When  W.  H.  Smith  purchased  the 
land  from  J.  T.  and  S.  A.  Armstrong,  he  ex- 
ecuted two  notes  for  a  part  of  the  purchase 
money,  one  for  $600  and  the  other  for  $G00. 
The  deed  to  Smith  recites  the  execution  of 
these  notes,  but  did  not  retain  a  lien  to.  se- 
cure their  payment  Such  lien  was,  however, 
acknowledged  by  a  recital  In  the  purchase- 
money  notes  executed  by  Smith.  When  the 
deed  of  trust  to  W.  D.  CSev^nd  ft  Ga  was 


executed,  Smith  inftirmed  them  Out  vendor's 
lien  notefi  were  outstanding  against  ttie 
land,  and  did  not  want  to  Include  this  lantf 
in  the  deed  of  trust,  but  being  ui^ed  to  do 
so  by  the  agent  of  Cleveland  ft  Co.  finally 
consented.  W.  D.  Cleveland  ft  Co.  fcnredosed 
this  deed  of  trust  In  the  district  court  of 
Tyler  county  on  July  14,  1894,  and  under 
an  order  of  sole  Issued  on  this  judgment  of 
foreclosure  the  land  was  sold  on  April  4, 
1885.  At  this  sale  W.  D.  Clev^nd  ft  Gol 
bought  this  and  tlie  other  lands  Included  In 
the  deed  of  trust  and  received  a  sherifTs 
deed  thereto ;  the  amount  of  their  bid  belnc 
credited  on  their  judgment  against  Smith 
Bros.  The  appellant  W.  D.  Cleveland  ft 
Sons,  hold  the  title  acquired  by  W.  D.  Clove* 
land  ft  Co.  throng  this  fotedosiu*  prooeod- 
Ing. 

Ai^llee  George  W.  Smith  was  made  trus- 
tee In  the  deed  of  trust  above  mentioned, 
but,  as  before  stated,  the  trust  was  not  ex- 
ecuted by  him,  the  sale  and  conveyance  to 
Cleveland  ft  Go.  being  made  by  the  sheriff 
of  Jasper  county  under  the  order  of  sale  be- 
fore referred  to. 

On  April  16,  1897,  the  heirs  of  J.  T.  and 
S.  A.  Armstrong,  In  consideration  of  the  pay> 
ment  to  them  by  George  W.  Smith  of  the 
notes  for  $500  and  f600,  before  mentioned, 
conveyed  to  him  the  land  In  controversy. 
This  deed  recites  the  former  conveyance  by 
J.  T.  and  S.  A.  Armstrong  to  W.  H.  Smith, 
the  execution  of  the  notes  by  W.  H.  Smitlt 
and  their  payment  by  appellee,  and  in  con- 
sideration of  the  premises  the  grantors,  as 
heirs  of  said  Armstrongs,  "release,  relinquish, 
and  quitclaim  deed  unto  George  W.  Smltli 
all  right,  title,  interest  and  claim  that  [they] 
as  heirs,  as  aforesaid,  of  the  said  James  T. 
Armstrong  and  wife,  S.  A.  Armstrong,  have 
or  could  in  any  wise  have  by  Inheritance 
In  and  to  the  lands  for  which  the  above- 
described  notes  were  given." 

The  certlflcate  of  acknowledgment  to  tUs 
deed  Is  as  follom: 

"The  State  of  Texas,  Coun^  of  BIU: 

"On  the  16th  day  of  April.  A.  D.  1897.  per- 
sonally appeared  before  me,  J.  M.  Fennell, 
a  notary  public  In  and  for  said  connty,  J.  E. 
Armstrong,  Emma  Armstrong,  W.  B.  Barnes, 
Annie  Barnes,  J.  L.  White,  B.  B.  White,  and 
Emma  Armstrong  Annie  Barnes,  G.  E. 
White,  wives  of  the  said  J.  E.  Armstrong, 
W.  B.  Barnes,  and  J.  L.  White,  whose  names 
are  subscribed  to  the  foregoing  Instrument 
as  parties  thereto,  personally  known  to  me 
to  be  the  individuals  described  In  and  who 
executed  the  Instrument  as  parties  thereto, 
who  each  acknowledged  to  me  that  they,  each 
of  them,  respectively  executed  the  same  free- 
ly and  voluntarily,  and  for  the  uses  and  pur- 
poses therein  mentioned.  And  the  said  Em- 
ma Armstrong,  Annie  Barnes,  and  B.  B. 
White,  wives  of  the  said  J.  E.  Armstrong, 
W.  B.  BaruM,  and  J.  L.  Whlt«^  having  been 
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by  me  first  nmde  aognalnted  with  the  con- 
tenta  of  said  Instnuaent^  atftnovledged  to 
me,  on  examination  apart  from  and  without 
the  hearing  of  tbelr  said  bnebands,  tbaX  they 
executed  the  same  freely  and  volnntarlly 
without  fear  or  compnlslon  or  nndne  In- 
fluence of  their  husbands,  and  that  they  do 
not  wish  to  retract  the  execution  of  the 
•ame. 

'Oq  witness  whoeof;  I  hare  hereto  set  my 
band  and  affixed  my  official  seal  the  day 
and  Tear  above  written. 

"J.  It.  Fennell, 
"Notary  PnUie,  Hill  Ooonty,  Texas." 

The  description  of  the  land  contained  In 
this  deed  sets  out  the  field  notes,  giving  the 
metes  and  bonnds  of  the  land  In  controversy, 
and  flxli^  Its  beginning  comer  at  the  north- 
east comer  of  the  A.  F.  SmlOi  snrv^.  It 
does  not  give  the  name  of  flils  survey,  nor 
tlie  county  in  which  It  Is  located,  bat  recites 
tbat  it  Is  the  "lands  for  which  said  notes 
were  given  and  executed."  This  deed  was 
recorded  in  the  deed  records  of  Jasper  coun- 
ty on  May  29,  1897.  At  the  time  appellee 
Smith  purchased  from  the  heirs  of  the  Arm- 
strongs the  land  was  in  the  possession  of  de- 
fendants Isaac  and  Isabella  Bilej  and  Samp- 
son Smyth,  who  were  holding  possession 
as  tonants  of  W.  H.  Smith.  After  appellee's 
purchase  the  parties  above  named  continued 
to  occupy  and  cultivate  the  land  as  his 
tenants.  The  tenancy  and  occupancy  of  the 
Kileys  was  continnous  and  unbroken  up  to 
the  filing  of  this  suit  on  October  30.  1905. 

The  occupancy  of  Sampson  Smyth  as  a 
tenant  of  appellee  continued  to  the  2Sth  of 
November,  1901,  when  he  purchased  from  ap- 
pellee Smith  92  acres  of  the  land  and  receiv- 
ed a  deed  therefor,  which  was  duly  recorded 
in  the  deed  records  of  Jasper  county  on 
Novmber  2S,  1901.  Since  said  purchase  he 
has  occupied  and  claimed  the  92  acres. 

Appellee  Smith  paid  the  taxes  on  all  the 
land  for  the  years  1898  to  1901,  Inclusive, 
and  thereafter  on  aii  of  the  land  not  sold  to 
Sampson  Smyth  for  each  year  up  to  and  In- 
^nding  the  year  1005.  Sampson  Smyth  paid 
the  taxes  on  the  92  acres  purchased  by  him 
for  the  years  1902  to  1905,  induslve.  The 
possession  and  claim  of  appellees  were  of 
the  exdiislve.and  adverse  <Aiaiacter  required 
to  perfect  title  under  the  statntea  of  limita- 
tion. 

The  George  W.  Smith  headrlght  certificate 
was  located  upon  two  s^tarate  tracts  of  land. 
The  abstract  number  36  appears  to  have 
properly  applied  to  the  larger  of  the  two 
tracts,  and  the  smaller  tract  of  885  acres  in 
controversy  does  not  appear  to  have  been 
given  an  abstract  number  until  1903,  when 
it  was  numbered  968.  When  the  land  In 
controversy  was  first  rendered  by  appellee 
Smith,  it  was  rendered  and  accepted  by  the 
ooonty  anthorltiea  as  on  the  George  W. 
Smyth  headrlcht,  Ahatiact  Mo.  8&  In  190B 
the  Oommlssioner  of  the  Land  OfBee  gave  the 


smaller  tract  in  conbcoversy  tbB  abstract 
number  968,  and  thereafter  it  was  rendered 
by  appellees  under  that  abstract  number. 

Neither  the  deed  of  trust  under  which  ap- 
pellant claims,  nor  deed  from  J.  T.  and  S. 
A.  Armstrong  to  W.  H.  Smith,  nor  the  deed 
from  the  heirs  of  said  Armstrong  to  appellee 
George  W.  Smith,  designates  the  survey  by 
any  abstract  number,  but  the  deed  of  trust 
and  the  deed  to  W.  H.  Smith  designate  it  as 
a  part  of  the  George  W.  Smyth  headrlght 
survey. 

[1]  Under  the  first  assignment  of  error  pre- 
sented In  Ite  brief,  appellant  complains  of 
the  ruling  of  the  trial  court  in  admitting  in 
Evidence  the  deed  from  the  Armstrong  heirs 
to  ai^llee  Smith.  Appellant  objected  to  the 
admission  of  this  deed  as  a  muniment  of  ti- 
tle, on  the  ground  that  it  was  void  as  to 
Emma  Armstrong,  wife  of  J.  B.  Armstrong, 
Annie  Barnes,  wife  of  W.  B.  Barnes,  and  B. 
E.  White,  wife  of  J.  li.  White,  because  the 
certificate  of  aclcnowledgmrat  was  Insuffi- 
cient in  the  following  particolars:  "(a)  The 
certificate  of  tiie  officer  fails  to  show  that 
said  women  were  examined  by  him  privily 
and  apart  from  their  respective  husbands, 
(b)  Said  cerdflcate  faUs  to  show  that  the  in- 
strument Was  fully  explained  to  said  women, 
respectively,  (c)  Said  certificate  falls  to 
show  that  said  women  willingly  signed  said 
Instrument,  respectively,  (d)  Said  certificate 
falls  to  show  that  said  women,  reE^)ectively, 
declared  that  they  did  not  wi^  to  retract 
said  instrument;  all  of  which  is  shown  by 
plaintiff's  bUl  of  exception  No.  1." 

The  certificate,  which  we  have  before  set 
out,  recites  that  all  of  the  grantors  In  said 
deed,  liaming  each  of  them,  appeared  before 
the  officer  and  were  known  to  him  to  be  the 
persons  whose  names  are  subscribed  to  said  in- 
strument, and  each  acknowledged  to  him  "that 
each  of  them,  respecUvdy,  executed  the  same 
freely  and  volunterily  and  for  the  purposes 
and  ctmslderatlon  therein  expressed."  It 
further  recites:  "And  the  said  Emma  Arm- 
strong, Annie  Bamee,  and  E.  E.  White,  wives 
of  the  said  J.  S.  Armstrong,  W.  B.  Barnes, 
and  J.  Ik  White,  having  heea  by  me  first 
made  acquainted  with  the  contents  of  said 
instrumoit,  acknowledged  to  me,  on  exami- 
nation apart  from  and  without  the  hearing  of 
th^  said  husbands,  that  they  executed  the 
same  freely  and  volunterily  without  fear  or 
compnldon  or  undue  infiu^ce  of  their  hu»- 
bands,  and  that  they  do  not  wish  to  retract 
the  execution  of  the  Bam&"  We  think  this 
certificate  shows  that  the  deed  was  acknowl- 
edged by  the  parties  named  In  accordance 
with  the  provlsltHU  of  article  4618,  Sayles' 
Civil  Statutes.  It  shows  that  they  wwe  ex- 
amined apart  from  and  without  the  hearing 
of  their  husbands,  and  were  made  acquainted 
by  the  officer  with  the  OAtents  of  the  In- 
strument The  provision  of  the  statute  tliat 
the  examination  shall  be  "privily  and  apart" 
from  the  husband  does  not  mean  that  no  per- 
son other  than  the  officer  shall  be  proa  ant 


Digitized  by 


250 


166  SOUTHWESTERN  BBPOBTBB 


(Tex. 


Bt  tlie  examlnaUoii,  bat  only  reqnlres  that  the 
euunlnatlon  ttiall  not  be  In  the  presence  of 
the  husband,  and  when  the  examination  Is 
apart  from  and  without  the  hearing  of  the 
hosband  It  la  a  privy  examination  and  meets 
the  requlrouents  of  the  statute.  If,  as  stat- 
ed In  the  eerttflcate,  these  grantors  were 
made  acquainted  with  the  contents  of  the 
Instrument  by  the  officer,  the  requirement  of 
the  statute  that  the  instrument  shoifld  be 
fully  explained  to  them  was  compiled  with. 
The  officer  could  not  have  made  them  ac- 
quainted with  the  contents  of  the  Instniment 
without  fully  explaining  it  to  them.  The  fact 
that  the  certificate  does  not  show  that  each 
of  the  three  women  separately  acknowledged' 
that  she  willingly  executed  the  Instrument 
and  declared  tliat  she  did  not  wish,  to  re- 
tract it  does  not  atfect  its  validity.  If  all 
of  them  made  such  acknowledgment  and  dec- 
laration, eadi  of  them  necessarily  did  so,  and 
the  statute  does  not  require  that  such  ac- 
knowledgment and  declaration  idionld  hare 
been  made  severally.  The  acknowledgment 
that  th^  executed  the  deed  "freely  and  rol- 
untarlly  and  without  fear  or  compulsion  or 
undue  Influence  of  their  husbands"  was  an  ac- 
knowledgment that  tb^  willingly  signed  It 
The  exact  words  of  the  statute  nfied  not  be 
used  in  the  certificate  if  the  full  Intent  and 
meaning  of  the  statute  Is  shown  by  the  cer- 
tificate to  have  been  complied  with.  We 
think  none  of  app^Iant's  qb]ecti<ms  to  the  cer^ 
tificate  la  TaUd,  and  the  assignment  is  ot^ 
ruled. 

It  would  serve  no  useful  purpose  to  discuss 
In  detail  the  various  asslgnm^ts  of  error 
presented  in  appellant's  brief.  Upon  the 
facts  before  set  out,  the  trial  court  correctly 
held  that  ai^Uees  had  the  snperlOT  title  to 
the  land  in  controversy. 

[2]  The  evidence  Is  suffldeiit  to  sustain 
the  finding  of  the  trial  court  that  the  notes 
given  by  W.  H.  Smith  to  J.  T.  and  S.  A. 
Armstrong  for  the  purchase  money  of  the 
land  contained  an  ai^owledgment  that  a 
vendor's  lien  was  retained  up(m  the  land  to 
secure  their  paymoit.  W.  H.  Smith  having 
failed  to  pay  these  notes,  the  superior  title 
to  the  land  remained  In  his  vendors,  and  upon 
their  death  passed  to  th^  heirs,  and  the 
deed  from  said  heirs  to  appellee  George  W. 
Smith,  In  consideration  of  the  payment  of  said 
notes,  put  this  title  in  him.  The  agent  of 
Cleveland  A  Co.,  who  procured  the  deed  of 
trust  from  W.  H.  Smith,  was  Informed  that 
the  land  was  not  paid  for,  and  a  voidor's 
lien  had  been  retained  thereon  to  secure  the 
payment  of  the  purdiase-money  notes:  and 
therefore  said  company  knew  that  the  supe- 
rior title  was  In  the  Armstrongs. 

[t]  As  said  In  our  opinion  upon  the  former 
aiweal  of  this  case,  there  Is  no  merit  in  ap- 
pellant's contention  tbat  the  appellee  George 
W.  Smith,  because^  of  the  fact  of  his  having 
been  named  trustee  In  the  deed  of  trust 
executed  by  W.  H.  Smith,  and  throui^  which 
appellant  daives  Ita  HUB,  and  also  becauae 


of  his  relatiwisbip  as  son  and  heir  of  W.  H. 
Smith,  is  eBtoi^>ed  from  asserting  against  ap- 
pellant any  title  to  the  land,  and  that  any  ti- 
tle acquired  by  him  subsequent  to  the  execu- 
tion ot  said  deed  <^  trust  Inured  to  appd- 
lant^s  baieflt.  If  OecHrge  W.  Smith  had  e^ 
cuted  the  trust  Imposed  upon  him  by  the 
trust  deed,  and  as  sudi  trustee  had  sold  and 
conveyed  the  land,  his  warranty  of  the  title 
would  not  have  placed  blm  under  any  person- 
al obligations  to  defend  or  protect  the  title  so 
conveyed  by  him;  and  we  know  of  no  prin- 
ciple of  estoppel  that  would  have  forbidden 
him  from  thereafter  acquiring  and  asserting 
against  his  vendee  a  superlw  title  to  tbat 
held  by  the  maker  of  the  trust  deed.  In 
such  case,  in  making  conveyance  as  trustee, 
he  would  (Hily  have  acted  as  the  channel  or 
medium  through  which  the  title  and  warran- 
ty of  W.  H.  Smith,  the  maker  of  the  trust 
deed,  passed  to  the  purdiaser,  and  would  not 
be  bound  by  the  express  warranty  or  any  ot 
the  implied  covenants  of  the  grantor  in  the 
trust  deed.  Such  being  his  status  In  relation 
to  the  obligations  ot  the  mak»'  of  the  trust 
deed,  there  would  be  no  basis  for  the  ap- 
plication of  the  doctrine  which  passes  to  » 
grantee  by  estoi^  a  title  acquired  by  his 
grantor  after  he  has  conveyed  the  land. 
Certainly  when,  as  shown  by  the  facts  before 
set  out,  Geo^e  W.  Smith  was  not  called  up- 
on to  act  as  trustee,  and  took  no  part  in  the 
conveyance  of  the  title  acquired  by  ap{>el- 
lant,  he  should  not  be  held  estopped  to  ac- 
quire and  assert  a  title  to  the  land  adverse 
to  that  acquired  1^  awellant  under  the 
trust  deed. 

[4]  It  is  equally  deer  that  George  W. 
Smith  was  not  estopped,  as  an  heir  of  W.  H. 
Smith,  to  acquire  and  assert  against  appel- 
lant a  title  to  the  land  superior  to  that  ac- 
quired by  appellant  under  the  trust  deed. 
He  would  only  be  bound  by  his  father's  war- 
ranty to  the  extent  of  the  vslue  of  the  prop- 
erty inherited  by  Iilm  from  his  father,  and 
the  evidence  shows  that  the  estate  of  W.  H. 
Smith  was  Insolvent  If  he  had  received 
prop^ty  from  his  father  by  inheritance,  and 
to  that  extent  was  liable  on  his  fiither's  war- 
ran^  of  title  to  the  land  conv^ed  to  appel- 
lant, such  liability,  would  not  cause  his  title 
to  the  land  in  controversy  to  Inure  to  appd- 
lant's  benefit  His  liability  as  an  hdr  in  the 
warranty  of  his  father  not  bdng  a  personal 
liability  or  obligation,  but  applying  only  to 
the  property  inherited  by  him  from  his  fa- 
ther, there  Is  no  estoi^l  against  his  acquir- 
ing and  holding  the  title  to  the  land  supe- 
rior to  that  conveyed  by  bis  father  to  aiK 
pellant 

[1]  We  also  agree  with  the  trial  court  In 
the  conclusion  that  aKwllees  have  title  to 
the  land  in  controversy  under  the  five-year 
statute  of  limitation.  Hie  nndispnted  evl- 
deuce  shows  that  they  hdd  adverse  posses- 
sion ot  the  land  for  more  than  Ave  years 
before  this  suit  was  brought,  daimlng  under 
deeds  duly  registered,  and  that  tiutr  P>)d  the 
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taxee  on  tb«  land  from  1898  to  1906,  Indn- 
alTa  The  fact  tbat  the  abetiaet  nninbtt-  un- 
der wUch  the  land  was  rendered  np  to  1904 
was  not  the  proper  abstract  number  of  the 
snrver  la  immaterial,  in  view  of  the  fftcts 
that  the  Burvey  had  been  j^ven  no  separate 
abstract  nnmbor  nntll  1904.  and  was  lo- 
cated under  the  Gewca  W.  Smyth  headrltfit 
certificate  whldi  was  located  upon  two 
tracts  of  land,  the  larg»  ot  whldi  tracts  was 
glyen  the  abstract  number  86,  and  the  tract 
In  controvw^,  up  to  the  year  1904,  appears 
to  liaTe  been  regarded  by  the  connty  assessor, 
as  well  as  appellees,  as  baring  the  same  ab- 
stract number  as  the  larger  tract  In  these 
drcamstanoes  Its  rendition  under  abstract 
No.  86  could  not  have  misled  appellant,  and 
there  is  no  question  that  the  land  in  contro- 
versy was  the  land  rendered  and  on  which 
app^eee  paid  the  taxes. 

We  have  comddered  all  of  a]n>dlanf  s  as- 
alsnmaits  of  error,  and  In  our  opinion  none 
«f  them  ahonld  be  sustained.  The  Judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


KETBB  T.  UeLBDmAN  OOUNTT. 

(Court  of  (3idl  Appeals  of  Texas.  Austin. 
Maidi  lii,  1918.  Behearisg  Denied 
AprU  2S,  1913.) 

UOUBTS  <{  S7*>— GOUBT  STKNOaSAFHEBS— GOH- 
PEN8ATI0N— CSSTinOArS  Or  JDDOX. 

Acta  1909.  31st  (1st  Galled  Sess.)  e. 
39,  S  8,  proTldes  that.  If  In  any  district  the 
official  iborthand  reporter  shall  within  the  jndg- 
ment  of  the  court  have  rendered  more  services 
to  the  court  In  the  discharge  of  his  duties  than 
tbm  act  provides  for,  the  district  judge  shall  cer- 
tify to  die  coounissioner's  court,  whether  the 
cconpensstion  Is  commensurate  with  the  services 
performed,  and,  if  not,  that  the  certificate  of 
■aid  Judge  shaU  state  the  amount  that  the  re- 
porter should  receive  from  each  county  in  the 
district,  and  the  same  shall  be  a  claim  against 
the  counO-  Held,  that  the  statute  meant  that, 
if  the  per  diem  received  In  any  given  period 
should  not  be  commensurate  with  the  services 
performed  during  that  period,  the  district  Judge 
AouU  certify  snch  fact  to  the  commisdoners* 
eonrt,  statine  the  additional  amount  which 
should  be  paid,  and  that  a  certificate  that  the 
■tenocrapher  rendered  more  services  to  the 
eoarr*  than  the  statute  provided  eompeuBation 
for  without  stating  tkt  amount  which  in  the 
conrt's  judgment  the  reporter  should  receive 
was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
IHg.  H  198-200; .  Dec.  Dig.  |  &7.*] 

Appeal  from  McLennan  County  Court; 
Sam  El  Stratton,  Special  Jndge. 

Action  by  Hall  Etter  against  McLennan 
County.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

Flat  M.  Keff  and  D.  C.  Woods,  both  of 
Waco,  ton  amieUant  A  J.  Clar^  of  Waco, 
tor  appellea 

Findings  of  Fact 

JENKINS,  J.  Appellant  herein,  at  the 
time  the  services  for  which  he  brings  suit 


were  rendered,  was  the  duly  appointed  and 
qualifled  official  stenographer  of  the  Fifty- 
Fourth  Judicial  district  at  Wac(^  Tex.  There 
was  pending  before  the  county  judge  of  Mc- 
Lennan county  the  trial  of  J.  B.  Witty  iq»oa 
the  charge  of  lunacy.  Appellant  was  re- 
quested by  the  county  attorn^  of  McLennan 
county  to  take  the  testimony  In  said  lunacy 
proceedings,  the  said  Witty  at  that  time  be- 
ing clMurged  by  affldarlt  with  Un  offense  of 
murder,  and  the  said  county  attorney  desir- 
ed a  correct  report  of  the  testimony  to  be 
taken  in  said  lunacy  proceedings.  In  order 
that  he  ml^t  deteimln^  first  whether  or 
not  the  said  Witty  should  be  indicted  for  the 
offense  of  murder,  and,  if  he  was,  that  he 
might  have  the  benefit  of  the  testimony  tak- 
en on  aald  lunacy  trial  In  examining  the 
witnesses  upon  the  murder  trlaL  At^Uant 
after  said  request  was  made  by  aald  county 
attorney,  went  through  the  district  court 
room  and  spoke  to  the  district  judge  about 
the  matter,  explaining  to  him  the  request 
that  had  been  made  by  the  county  attorney, 
and  eatd  district  Judge  said,  "All  right  go 
ahead.**  Appellant  then  went  to  the  county 
court  room,  and  reported  to  the  assistant 
county  attorney.  The  county  judge  then  ap- 
pointed appellant  official  stenographer  In 
that  proceeding  to  take  the  testimony,  which 
he  did,  and  for  which  he  was  paid  the  sum 
of  $6  per  day.  The  said  Witty  was  commit- 
ted for  lunacy  on  said  trial;  and  in  compU- 
auee  with  law  that  the  authorities  should  be 
furnished  with  a  statement  of  the  testimony 
taken  appellant  made  out  a  brief  statement 
In  narrative  form  of  the  testimony  of  each 
of  the  witnessies,  which  was  signed  and 
sworn  to  by  said  witnesses,  and  for  this  he 
received  the  amount  for  which  he  rendered 
his  bill.  Subsequently  the  said  Witty  was 
discharged  from  the  asylum,  and  said  county 
attorney  then  requested  appellant  to  make 
out  for  him  in  the  form  of  questions  and  an- 
swers the  testimony  taken  on  said  trial. 
This  be  did,  and  made  out  and  presented  to 
the  commissions'  court  of  McLennan  coun- 
ty the  following  tdll,  with  ttm  Indorsemeoits 
thereon: 

"Waco,  Texas,  June  1,  1911.  McLennan 
County  to  Hall  Eltter,  Dr.  To  services  ren- 
dered under  the  direction  6f  the  court  and 
the  county  attorney  in  the  following  mat- 
ters: March  30th,  1911,  testimony  in  the 
case  of  the  State  of  Texas  vs.  J.  B,  Witty, 
non  compos  mentis,  $215.00.  May  30th,  1911, 
testimony  on  ex  parte  hearing  N.  A  Floyd, 
?7,50.  Total,  $222.50.  Approved:  Pat  M. 
Neff,  County  Attorney.  Approved:  Richard 
I,  Munroe,  Judge. 

"It  being  the  judgment  of  the  court  that  In 
doing  the  work  for  which  the  above  charges 
are  made.  Hall  Etter,  the  official  shorthand 
reporter  of  this  court  has  rendered  more 
services  to  the  court  in  the  discharge  of  his 
duties  than  the  terms  of  the  law  require  de- 
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fitting  his  dntles,  and  fixing  hia  compensa- 
tion ;  said  acconnt  for  $222.50  Is  approved  as 
a  claUn  against  McLennan  connt?.  It  Is  or- 
dered that  this  be  entered  on  the  minutes 
of  this  court  Richard  I.  Mnnroe,  Judge  64th 
District  Court" 

The  said  Witty  was  subsequently  indicted 
for  murder,  and  tried  for  said  offense  In  the 
district  court  of  McLennan  connly,  and  the 
county  attorney  used  said  testimony  taken 
In  aald  lunacy  proceedings  to  assist  him  in 
the  examination  of  the  witnesses.  'The  coun- 
ty attorney  had  a  stenographer  who  was  paid 
out  of  the  fees  of  his  office.  Said  account 
was  allowed  by  the  commissioners*  court,  but 
appellee  in  Its  answer  expressed  a  willing- 
ness to  allow  and  pay  said  Item  for  $7.50 
when  a  proper  account  therefor  was  print- 
ed. The  case  was  tried  before  a  special 
judge  without  a  Jury,  and  Jodgment  tender^ 
ed  for  the  defendant 

Oidnlon. 

Appellant  bases  bis  i^t  to  recoTery  tin- 
dor  the  tecta  above  stated  upon  the  fol- 
lowing proTlalott  of  section  '8,  c.  39,  of  the 
Acts  of  the  nrst  Galled  Session  ot  190^  p. 
877:  •  •  •  Provided  further,  however, 
that  tC,  In  any  district,  the  said  official  short- 
hand reporter  shall,  within  the  judgment  of 
the  court,  have  rendered  more  services  to 
the  court  In  the  discharge  of  his  duties  than 
the  terms  of  thla  hill  shall  provide  for,  then 
and  in  that  went  the  district  Judge  shall 
certify  to  the  commissioners'  court  of  each 
connty  in  his  district,  aix  months  after  the 
taking  effect  of  this  act  and  at  the  end  of 
every  six  months  thereafter,  whether  or  not 
in  his  Judgment  the  compensation  is  commen- 
sorate  with  the  services  performed,  and  if 
not  that  the  certificate  of  said  Judge  shall 
state  the  amount  that  In  his  Judgment  the 
said  official  shorthand  reporter  should  re- 
c^ve  from  each  of  the  counties  in  the  dis- 
trict and  same  shall  be  a  claim  against  the 
county  to  be  allowed  or  rejected  by  the  com- 
missioners' court  as  other  claims  against 
the  counties.  •  •  • "  We  construe  the 
provision  of  the  act  above  set  out  to  mean 
that  If  the  per  diem  received  by  the  official 
stenographer  for.work  done  in  reporting  cas- 
es, and  in  performing  .other  services  under 
the  actual  direction  of  the  court  together 
with  the  amount  that  he  shall  have  received 
for  transcripts  of  his  notes.  In  any  given 
period  of  six  months,  beginning  when  said 
act  took  effect  and  from  time  to  time  there- 
after, shalt  not  be  commensurate  with  the 
services  performed  during  such  six  months 
period,  the  district  judge  shall  certify  such 
fact  to  the  commlssiooers'  court  of  the  prop- 
er county,  and  shall  state  In  said  certificate 
the  additional  amount  that  should  be  paid 
by  such  county  in  order  to  render  the  com- 
pensation of  said  stenographer  for  said  pe- 
riod commensurate  with  the  work  done. 


The  certificate  of  the  district  Judge,  as 
set  out  in  the  findings  of  fact  herein,  Is  not 
in  compliance  with  said  act  for  which  rea- 
son the  account  herein  sued  on  was  proi>erly 
rejected  by  the  commissioners'  bovat  of  Mc- 
Lennan county. 

The  act  above  referred  to  took  effect  ApxU 
11,  1909,  and  consequently  the  six-month  pe- 
riod would  extend  from  April  lltb  to  Octo- 
ber 10th,  and  from  October  11th  to  April 
10th,  inclusive,  of  each  year.  As  the  work 
for  which  this  suit  was  brought  was  done 
March  80,  1911,  It  was  done  in  the  period 
between  October,  1910,  and  April,  1011.  The 
certificate  of  the  district  judge  Lb  to  the  ef- 
fect "that  in  doing  the  work"  for  which  the 
acconnt  was  rendered  the  appellant  "ren- 
dered more  services  to  the  court"  than  the 
terms  of  the  bill  provide  for,  in  so  for  as 
It  fixes  compensation.  This  may  be  true,  but 
it  does  not  follow  that  during  the  slx-montli 
period  m  which  said  work  was  done  the  ap- 
pellant did  not  receive  from  the  per  diem  and 
fees  fixed  by  said  act  "compensation  com- 
mensurate with  the  services  performed"  dur- 
ing said  period,  and  said  certificate  does  not 
"state  the  amount  that  In  his  judgmoit  said 
official  reports  should  receive"  from  McLen- 
nan county,  in  order  to  render  the  compensa- 
tion of  appellant  adequate  for  the  work  done 
during  the  six-month  period,  in  which  the 
date  of  the  work  done  Is  included. 

In  oar  opinion  the  work  shown  by  the  ac- 
count herein  soed  on  was  done  for  the  coan- 
ty  attorney  to  ascdst  him  in  properly  pr^iar- 
ing  a  case  for  trial,  and  we  doubt  If  It  is 
within  the  purview  of  the  statute  as  herein- 
above set  out  The  approval  of  the  district 
Judge  of  this  account  against  McLomaa 
county,  in  the  manner  and  form  aa  above 
shown,  amounts  to  no  more  than  wonld  bis 
approval  of  an  account  In  favor  of  appellant 
and  against  an  individual. 

Finding  no  error  in  the  record,  the  Jndc- 
ment  of  the  trial  court  is  affirmed. 

Affirmed. 


BBAUMONT  &  G.  N.  B.  00.  T.  TAS. 
BROtTQH  et  ux. 

(Court  ot  OML  Appeals  of  Texas.  Oalveston. 
Match  20,  191S.) 

1.  lUlLROAnB  9  114*)  —  OOHSmiTCTIOlT  iir 

Stbebt— DjUiaoe  to  ABtrmNO  Owkest-Bv- 

IDENOE. 

In  an  abutting  owner's  action  for  dam&xcs 
caused  by  the  constructioD  and  operatiaii  of  a 
railroad  on  a  public  street  the  dedication  of  the 
street  and  its  use  as  a  recognised  public  street 
were  sufficiently  shown  by  the  recorded  map 
aud  the  sale  and  oonveyanee  of  property  witb 
reference  to  such  streeL 

[Ed.  Note.— For  other  casea,  see  Bailroads, 
CenL  Dig.  fS  865-371 ;  Dec.  Dig.  1  114.*] 

2.  RuLBOAns  (i  US*)— Djuuaxs  to  Abut- 
ting Pbopbbtt— Pebboks  BmiTLBn  to  Bb- 

COVBB. 

Persons  who  had  exclusive  poBsesslon  of  an 
abutting  lot,  under  a  claim  of  title,  fear  seven 
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Tears  bafor*  the  injur;  complained  of  gooU  me 
for  the  demagee  sustained  by  the  oonstructiMi 
and  operatioD  of  a  railroad  in  a  public  street, 
vitboQt  ihowins  title  as  in  trespass  to  try  title. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
OenL  Dis.  M  230.  361-867,  8^-861,  868,  864; 
Dea  Dig.  { 113.*] 

^peal  from  Trlnttr  Ocninty  Court;  C  J. 
filnson,  Judge. 

Action  by  S.  H.  Tarbrongh  and  wife 
against  the  Beaumont  &  Great  Northern 
BaUroad  Company*  Judgment  for  plaintiffB, 
and  defendant  appeals.  Affirmed. 

COegg  &  Bmlny.  of  Trinity,  and  Kenley  & 
mntoii,  ct  Gtooreton,  for  anpdlant  Crow  ft 
PhUUps,  of  Orovrton,  for  appelleea 

BBESB,  J.  TblB  18  an  action  In  the  coun- 
ty court  by  S.  H.  Tarbrongh  and  wife 
against  the  Beaumont  ft  Great  Mortliem 
Railroad  Company  to  recover  damages  for 
Injuries  to  the  Talue  of  a  cotaln  improved 
lot,  belonging  to  plalntlffg,  In  the  town  <^ 
Trinity,  occasioned  by  the  building  and  oper- 
ation of  the  railroad  along  a  public  street 
In  said  town  on  which  said  lot  is  situated. 
A  trial  with  a  Jury  resulted  In  a  Terdict 
and  Judgment  for  plaintiff  for  $200.  Both 
parties  filed  motions  for  new  trial,  which 
were,  r«q>ecttv^,  OTermled;  whereupon 
both  parties  gave  notice  cA  appeal  and  filed 
s^aiate  amwal  bonds,  and  each  parl^  filed 
in  the  trial  court  assignments  of  error.  The 
record  on  appeal  was  filed  In  this  court  by 
Hie  dtfendant. 

We  have  careftally  examined  the  asslgn- 
moits  ot  error  of  both  parties,  and  in  fiict 
the  entire  record  and  statement  of  facts, 
with  the  result  that  we  hare  condnded  that 
Bcoie  of  the  asaignmCTts  present  sofllclent 
groond  for  reversing  the  Judgmoit  A  dls- 
cnasion  of  the  asslgnmraits  is  not  necessary, 
and  would  serve  no  useful  purpose.  They  are 
all  OTermled  with  the  several  propositions 
tberennder.  There  are  no  principles  of  law 
presented  by  the  asslgnmaite  that  would  re- 
qolre  die  writing  of  an  opinion,  adding  un- 
necessarily to  the  mass  of  snch  opinions,  al- 
ready too  large  and  growing  burdensome  to 
beodi  and  bar. 

We  will,  however,  state  very  briefly  our 
enndnslons  upon  two  questions  raised  by 
appellant,  which  may  possibly  prove  useful. 

[1]  The  dedication  of  the  street  on  which 
appellees'  property  Is  situated  and  the  use 
of  It  as  a  recognized  public  street  of  the 
town  were  sufficiently  shown  by  the  recorded 
map  and  the  sale  and  conveyance  of  proper- 
ty with  reference  to  such  street,  showing  a 
recognition  of  it  as  a  public  street 

[2]  All  of  the  obJectloDB  to  the  evidence 
Introduced  by  appellee  to  establish  their 
title  to  the  property  are  entirely  immaterial. 
Appellees  showed  exclusive  possession,  un- 
der claim  of  title,  for  seven  years  before  the 
.injury  complained  ot  In  tbemselves,  and 
this  was  sufficient  to  sivport  the  action.  It 


was  entirely  unnecessary  for  them  to  show 
title  as  in  trespass  to  try  title.  Kolb  v.  Bank- 
bead,  18  Tex.  220;  linard  v.  Grossland,  10 
Tex.  462,  60  Am.  Dec.  213;  Pac.  Ex.  Co.  v. 
Dunn,  81  Tex.  86,  16  S.  W.  702. 

The  judgment  is  affirmed. 

Affirmed. 


CHIOAGO,  E.  I.  ft  G.  BY.  CO.  T.  JOHNSON, 

(Court  of  Civil  Appeals  of  Texas.  Amaxillo. 
Uarch  22,  1913.    Bebearii^  Denied 
April  10,  1913.) 

1.  LuirTATioN  or  Actions  d  Daxaob 
TO  Lakd  Not  Takbn, 

In  trespass  to  try  title  to  land  occupied 
by  a  railroad,  where  the  railroad  by  cross-action 
sought  condemnatiou  of  the  ri^t  of  way,  upon 
which  issue  alone  the  case  was  submitted,  the 
statute  of  two  or  four  years'  Umitatioa  did  not 
apply  to  the  right  of  the  owner  to  compensation 
for  damages  to  die  remainder  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i|  143-145;  Dec.  Dig.  S 
82.*] 

2.  LlOENSBS  a  44*)    —  BXLATIITO  TO  RkAL 

Pbofkktt— DismfouiBHxo  ntoH  BABBianr. 
The  difference  between  a  license  and  an 
easement  Is  that  a  license  is  a  personal  privi- 
lege to  do  some  act  on  the  land  without  possess- 
ing any  Interest  therein.  While  an  easement  is 
a  permanent  interest  in  the  land ;  a  license  may 
be  by  parol,  while. an  easement  must  be  created 
by  prescription  or  deed. 

[Ed.  Note.— Fot  other  cases,  see  Licenses, 
Cent  Dig.  Si  97-00:  Dec.  Dig.  |  44;*  Base- 
ments, Cent  1^  I  4.1 

3.  Licenses  f|S  66,  62*)— Relating  to  Real 
Peopkbtt— Revocation. 

A  mere  license  relating  to  real  property  is 
revoked  by  a  conveyance  by  either  tiie  licensor 
or  licensee,  and  also  by  the  death  of  the  li- 
censor. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
gnt  Dig.  81  11S-U6,  126;  Dec.  Dig.  ||  00> 

4.  FaAUDB,  Statute  or  (|  120*)— IniBasn  nr 
Bbai.  Pbopebtt— License. 

While  the  statute  of  frauds  prevents  the 

creation  by  parol  of  an  irrevocable  license  wltii 
respect  to  real  property,  yet,  where  there  has 
been  a  parol  license  under  a  definite  contract 
with  performance  on  one  side,  such  part  per^ 
formance  takes  the  case  out  of  the  statute,  and 
eqni^  will  recognise  and  enforce  the  licensee's 
rights  In  case  of  attempted  revocation. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  »  287-^  808,  806-^308, 
3U,^814.  31&-820;        826,         Dec.  DlTf 

0.  Raiuboads  (I  64*)— Right  op  Wat— Ooa- 
TBACT—CoHBTBUonoN— Payment. 

Under  a  parol  agreement  between  the  own- 
er and  defendant  railroad  that  its  right  of  way 
could  be  located  across  his  land  if  a  switch  was 
placed  on  the  land,  and  that  otherwise  be  should 
be  paid  $4  per  acre,  the  railroad,  without  lo- 
cating the  switch  or  paying  for  the  land,  did 
not  obtain  any  interest  or  title  to  the  land  In 
the  nature  of  an  easement,  since  payment  was 
a  condition  precedent  to  its  right 

[Ed.  Note.— For  otiier  cases,  see  Railroads, 
Cent  Dig.  H  144,  147-102;  Dea  Dig.  i  «4.*1 
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6.  BicnraWT  Doiuin  (f  280*)  —  Actiow  tob 
OoKnNBAnon  —  Ebtoppbi.  bt  Khowudgb 

OF  OWREB. 

PlaiDtiff,  solng  for  datnacea  for  the  value 
of  a  strip  used  by  defepdaot  aa  a  railroad  right 
of  way  and  for  damages  to  the  remainder  of 
the  land,  waa  not  estopped  by  the  fact  that  ahe 
,and  her  deceased  husband  saw  and  knew  that 
defendant  waa  grading  the  road,  expending  mon- 
ey thereon,  and  operating  ita  trains  tltereorer, 
where  defendant's  entry  on  and  improvement 
of  the  land  were  under  a  parol  agreement  for 
a  consideration  made  by  ileftendant's  agent 

lEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  776;  Dec  Dig.  i  280.*] 

7.  Advbrbb  Pobsbbsioit  (S  47*)— Prbbotcptioii 
—Possession  or  Ownkb. 

There  is  a  presumption  at  all  times  in  fa- 
vor of  tb«  trae  owner,  and  he  is  deemed  by  law 
to  have  possessioD  coextensive  with  his  title, 
anless  actually  ousted  by  the  personal  occupa- 
tion of  another,  ao  that,  whenever  aucb  occu- 
pation ceases,  the  title  again  draws  to  It  the 
posaeasion  and  restores  the  seisin  of  the  owner, 
and  a  subsequent  entry,  even  by  the  same 
wrongdoer  and  under  the  same  claim  of  title, 
constitutes  a  new  disseisin,  from  the  date  of 
which  the  statute  tekea  a  fresh  start. 

[Ed.  Note.— For  other  cftHi,  see  Advene  Pos- 
session. Cant  Dig.  H  284,  2S6;  Dec.  Dig.  | 
47.*] 

8.  Advbbsb  Fobbbssxon  <|  96*)— Extent  op 
PosBESSxoN— Actual  Posbbsbion. 

When  the  real  owner  is  in  possession  of 
land,  one  holding  an  inferior  title  is  restricted 
to  his  actual  possession. 

[Ed.  Not&— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  SI  6SS-&86i  Dee.  Dig.  1 

9.  ADVBBSE  PoBSESBION   (I  60*)— RBQUISTTEa 
— ASSBBTION  OF  AdVEBBE  TITUL 

To  establish  title  by  limitation,  the  party 
setting  up  the  limitation  must  show  that  be 
asserted  an  adverse  title,  so  that  one  claiming 
only  a  right  to  be  on  the  laud  as  a  licensee,  and 
not  a  right  to  or  in  the  land,  is  not  holding  ad- 
versely to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  a  282-^12,  323,  828;  Dec. 
Dig.  I  60.*] 

10.  PuBUo  Lahdb  (8  178*)— Puechabb— Fil- 

JNO  CONVEYAHCB— PBOPBB  DbBCBIPTION. 
Under  Sayles*  Ann.  Civ.  St  1897.  art  4291, 
requiring  the  original  purchaser  of  public  land 
to  forward  bis  application  properly  describing 
the  land,  and  article  4292  autborizing  him  to 
sell  and  the  substitute  purchaser  to  file  bis  ob- 
ligation with  the  Commissioner  of  the  General 
Xiind  Office,  together  with  the  duly  authenti- 
cated conveyance  or  transfer  from  the  original 
purcbaser,  a  proper  description  in  the  substitute 
purchaser's  affidavit  if  required,  was  substan- 
tially complied  with  by  application  of  the  sub- 
stitute purchaser,  with  the  attached  obligation 
describing  the  land  correctly  and  including  the 
county  where  it  was  located,  so  as  to  author- 
ise the  Commissioner  to  recognise  him  as  a 
purcbaser  of  the  land,  though  the  application  it- 
self omitted  the  county. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  M  079-582;  Dec  Dig.  8 
178.*] 

11.  TBIAI.  (8  85*)  —  StIFFJCIBNCT  OT  OBJBC- 

nON— Etidenci  Admxsbible  in  Pabt. 
Where  at  least  part  of  a  certificate  of  the 
Land  Commissioner  was  admissible,  and  defend- 
ant's objection  thereto  did  not  inform  the  court 
what  part  it  claimed  to  be  opinion  and  conclo- 
sion  of  the  Oommlssioner  or  what  part  he  was 
not  authorised  to  certify,  the  court  was  not 


bonnd  upon  its  own  motion  to  pldt  oat  anj  par- 
ticular part  of  it  as  iKing  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Trial.  G«t 
Dig,  88  222,  223-225;  Dec  Dig.  8  86.*] 

12.  Appeal  and  Ebbob  (8  1061*)— Habulbss 
Ebhob— Facts  Othebwibb  Established. 

Error,  If  any,  in  the  admission  of  certificate 
by  the  Land  Commissioner  was  harmless,  when 
the  record  contained  his  unobjected  to  certifi- 
cate to  most  of  the  facts  set  out  In  die  certifi- 
cate to  which  objection  was  made. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4161-4170;  Dec  Dig.  { 
1061.*] 

13.  Tbbspass  to  Tbt  Title  (8  6*)— l^nxs  » 

SuppoBT  Action— Possession. 

Mere  possession  of  land  or  possession  by 
tenant  will  support  a  recovery  in  trespass  to 
try  title  against  a  naked  trespasser. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  IB,  16;  Dec  Die. 
8  &•] 

Aiipeal  from  District  Oonrt;  Potter  Gonnty; 
J.  N.  Browning,  Judge. 

Trespass  to  try  title  Alice  Johnson 
against  the  Chicago,  Bock  Island  ft  Gulf 
Hallway  Company,  with  alternative  demand 
by  defendant  for  a  condemnation  of  a  right 
of  way.  Judgment  for  plalntltF  for  damages 
to  land  from  defendant's  taking  of  a  right 
of  way,  and  defendant  appeals.  Affirmed. 

Gustavns  ft  Jadcson,  of  Amarlllo,  and  N.  H. 
Lasslter  and  Robt  Harrison,  both  of  Ft 
Worth,  for  appellant  Veale  &  Davidson,  o( 
Amarlllo,  for  appellee. 

HUFF,  C.  J.  The  appellee,  Alice  Johnson, 
for  herself  and  as  survivor  of  the  commu- 
nity estate  of  herself  and  her  deceased  tans- 
band,  A.  S.  Johnson,  sued  the  sHMllant,  the 
Chicago,  Bock  Island  ft  Gnlf  Railway  Com- 
pany to  recover  section  80,  block  HI,  In  Old- 
ham coun^,  containing  640  acres  of  land,  in 
the  form  of  an  ordinary  action  of  treeiWBs 
to  try  title.  The  appellant  disclaimed  as  to- 
all  of  said  section  except  19.35  acres  thereof, 
described  by  metes  and  bounds;  and  as  to 
said  strip  appellant  pleaded  the  general  is- 
sue not  guilty,  two  and  four  years'  statute 
of  limitation  as  to  damages,  and,  br  eetof)- 
pel,  Bnbstantlally  tbat  the  at«>ellaut'B  line  oi 
railway  was  surveyed  and  located  In  1901 
and  1902  by  the  Choctaw.  Oklahoma  &  Texas 
Railway  Company,  a  duly  Incorporated  rail- 
way company  of  Texas,  and  that  with  the 
knowledge  and  consent  of  A.  S.  Johnson,  de- 
ceased, thereafter  entered  upon  the  section 
of  land  described  in  appellant's  petition  and 
graded  said  line  of  railway  and  expended 
large  sums  of  money  in  doing  such  work, 
which  right  of  way,  franchises,  etc.,  appel<- 
lant  acquired  Scptembw  28,  1003,  for  a  raV 
oable  consideration,  from  the  Choctaw,  Okla- 
homa &  Texas  Railway  Company,  and  took 
possession  thereof,  and  has  continued  ever 
since  to  operate  same,  and  that  latw,  about 
1906  and  1008,  without  ohJectton  from  ap- 
pellee, dmstrueted  its  track  npon  said  road- 
bed and  extended  the  same  from  Amarlllo, 
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to  which  point  said  line  had  been  completed 
and  pnt  In  vpmtiim  across  said  section,  and 
has  sinee  Xteeaa  operating  its  trains  orer  same 
and  uring  said  lands  and  the  right  of  way 
across  same  for  railway  purposes,  and  there- 
fore appellee  is  estopped  from  clalmltig  the 
land  and  from  attempting  to  revoke  the  li- 
cense and  permfaalon  string  it  the  right  to 
rater  upon  and  use  said  land.  Appellant 
mlao  i^da  tbe  Itre-year  statute  of  limita- 
tion aa  to  aald  strip  of  land,  nnder  deed  duly 
reslatered;  farther,  If  appelant  is  not  en- 
titled to  aald  land  undw  Its  pleas  aforesaid. 
It  then  asks  that  aald  land  be  condemned  in 
tbe  salt  for  Its  right  at  vay,  In  accordance 
with  the  statutes  regarding  the  condemna- 
tion of  lands  for  rlt^t  of  way  purposea  for 
railway  companies,  and  the  valne  thereof 
fixed  In  accordance  with  the  law^ 

The  appellee,  by  sapiAemental  petition, 
asks,  In  caae  tk  condemnatlcni  of  the  land, 
that  she  have  Judgment  for  tbe  value  of  the 
strip  80  taken  and  damages  to  the  remainder 
of  the  section.  The  verdict  and  Ju^ment 
were  in  favor  of  appellee  for  tor  the 

atrip  ot  land  so  used  for  right  of  way  and 
I8S0.07  damages  to  the  reet  of  the  land,  from 
wUdi  Judgment  this  appeal  is  taken.  The 
caae  was  submitted  alone  upon  the  issue  of 
condomnatlon.  The  trial  court  inatructed 
tUe  Jury,  as  a  matter  of  law,  that  ai^)ellee 
hdd  title  to  all  of  the  land  and  should  re- 
cover the  same;  that  ttie  strip  should  be 
condemned;  and  that  fbe  only  question  was 
tlie  assessment  of  the  damages  by  the  Jury. 

[1]  The  aK»eUant,  under  its  flrat  and  sec- 
ond  asrtgnmenta  of  error,  aasalla  the  charge 
of  tlie  court  wherein  the  Jury  were  author- 
ized to  award  damages  to  the  aectlon  vt  land 
at  the  date  of  trial,  not  included  In  tbe 
tight  of  way  strip.  The  proposttlim  pre- 
sented under  tiiese  aaaignmenta  Is:  "If  there 
ever  waa  a  cause  of  action  In  favor  of  plaln- 
tUr  (appellee)  or  her  hnaband  for  damages  to 
the  remainder  of  the  aectiott  of  land,  tbe 
statute  of  lindtatlon  had  barred  it  before  the 
fiUiV  of  this  suit"  Appellant  cites  in  sup- 
port of  its  proposlttmi  the  following  author* 
Itiee:  Railway  Go.  v.  Cklselman,  12  Tex.  CSv. 
App.  12S,  84  8.  W.  658;  Houston  Waterworks 
Co.  V.  Kennedy.  70  Tex.  233,  8  8.  W.  86; 
Lyles  V.  Railway  Co..  73  Tex.  95,  11  S.  W. 
782;  Railway  Co.  v.  Ghaffln,  60  Tex.  653. 
We  do  not  think  these  autborldes  applicable 
to  condemnation  proceedings.  Judge  Stay- 
ton  decided  the  Kennedy  Caae,  supra,  and 
one  or  two  other  cases  dted  by  appellant 

In  the  case  of  the  Texaa  Weatem  Railway 
Company  v.  Gave,  80  Tex.  187,  16  8.  W.  190, 
Judge  Stayton,  speaking  for  the  court,  aald: 
"We  do  not  see  upon  what  theory  it  could 
be  held  that  plalntlfl  la  barred  of  his  right 
to  recover  all  damagea  he  would  be  entitled 
to  if  the  company  'had  not  occni^ed  the  land 
at  all,  and  waa  aeeldng  to  condemn  before 
entering.  The  land  belongs  to  plaintiff,  aa 
tbe  cross-bill  admits,  and  win  continue  so  to 
do  until  the  company  may  pay  tbe  compensa- 


tion awarded;  and  we  see  no  reason  why  be 
should  be  held  barred,  by  a  former  occupan- 
cy whldi  in  no  way  divested  bis  title,  from 
anything  whldi  goea  to  make  np  the  oom- 
pensatlon  which  the  company  must  pay  be- 
fore it  can  lawfully  use  the  right  of  way. 
It  might  aa  well  be  held  that  plaintiff  was 
barred  ttom  recovering  damagea  for  the  con- 
demnation of  the  right  of  way  Itaelf ,  by  rea- 
aon  of  ft  former  occupancy  not  antDdent  to 
confer  fbo  right,  aa  to  bold  that  be  la  bar- 
red fnmi  recovulng  from  Injury  to  land  not 
actually  oondenmed,  but  made  lesa  valuable 
by  the  condemnation  of  the  right  of  way. 
for  the  one  elem«it  of  damages  as  well  as 
the  otbn  enters  Into  the  compensation  to  be 
paid  for  the  taking,  and  neither  can  be  bar- 
red so  long  as  the  land  has  not  in  some 
lawful  manner  been  burdened  with  the  ease- 
ment The  damages  awarded  by  the  Judg- 
mmt  are  all  proapecUve  tu  Aaracter,  tbe 
price  for  which  the  future  burd«i  la  placed 
on  the  land ;  and  a  holding  that  a  past  un- 
lawful occupancy,  which  gave  no  il^t  to 
continue  to  occupy,  would  cut  oS  the  right 
of  a  landowner  to  damages  baaed  on  evory 
Element  entering  into  the  measure  of  com- 
pensation for  taking  of  land  for  a  public  nae 
could  find  no  Jnstlflcation  in  principle  or 
authority.  Such  a  holding  could  stand  (mly 
on  the  theory  that  the  wrongful  posseaaor, 
who  thereby  has  acquired  no  property  in  the 
thing  possessed,  should  for  his  wnmgdcdng 
be  placed  In  a  more  ftivorabls  position  when 
he  se^  to  recovor  the  right  to  posaesa  tiian 
would  tbe  person  who  aeeks  lawfully  to  ac» 
quire  the  right  to  poeaesa  and  uae  before  he 
takea  poasea^n.  The  law  offers  no  sucb  re- 
wards for  wrongdoing."  Railway  Co.  v. 
Ruby,  80  Tex.  172,  16  8.  W.  1040;  Railway 
Co.  V.  Klukead,  60  &  W.  468-17a  We  do 
not  think  the  statute  of  two  or  fbor  years' 
limitation  apply,  and  there  was  no  error  in 
the  charge  in  that  particular.  The  assign- 
ments are  therefore  overruled. 

We  also  overrule  the  fourth  and  twelfth 
astdgnments  of  error,  whldi  ^reaent  the 
question  upon  refusal  by  the  court  of  apectal 
charge  Na  3  and  upon  the  InsufBdency  of 
the  evidence  to  support  appellee's  right  to 
damages. 

Tbe  third,  sixth,  ninth,  and  tenth  aaaign- 
menta will  be  considered  together.  The  ap- 
pellant requested  apedal  instrucUona  Noa. 
2  and  6,  which  tbe  court  refused.  No.  2  la 
to  the  effect  tiutt  the  undisputed  testimony 
shows  that  A.  8.  Johnson,  husband  of  ap- 
pellee, gave  the  Choctaw,  OklahonuL  &  Texas 
Railway  Company  license  and  permlaEdon  to 
enter  upon  the  section  and  to  survey  and 
construct  the  roadbed  on  the  right  of  way 
across  the  land,  which  right  of  way  waa  aold 
to  appellant  by  said  Choctaw  Railway  Com- 
pany, which  it  had  completed  at  great  ex- 
pense, and  that  a^tellee  could  not  revoke 
the  same  and  recover  the  land.  Special 
charge  Mo.  6  Is  to  the  effect  that  if  A.  S. 
Johnson  permitted  said  road  to  go  upon  tbe 
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land,  Ifl^  ont  Iti  line,  cocpend  mousy  in 
grading  same  across  said  section  In  the  con- 
Btroetlon  of  said  road  tbereon,  and  that  ap- 
pellant has  erer  since  operated  Its  trains 
over  said  line  of-  railway  and  claimed  right 
to  use  t^e  stilp  of  land  so  canstmcted,  ap- 
pdtee  would  be  estopped  and  could  not  re- 
cover. 

The  deed  from  the  Choctaw,  Oklahoma  A 
Texas  Railway  Company  to  a]K>ellant  Is  d&t> 
ed  September  10,  1903.  The  facts  In  this 
case  show  that  the  Choctaw,  Oklahoma  & 
Texas  Railway  Company,  some  time  In  1908, 
graded  the  right  of  way  across  the  land,  and 
that  no  further  work  was  done  thweon  nn- 
tU  some  time  In  1909,  whidi  was  after  app6t- 
lant  portiiased  the  property.  In  that  year 
It  laid  the  rails  on  the  dnmp  and  began  to 
iterate  trains  over  the  road.  The  facts  are 
not  clear  as  to  the  exact  time  when  the  road 
was  completed  over  the  land.  The  record 
shows  that  A.  8.  Johnson  died  in  April, 
1909 ;  whethw  before  or  after  the  work  was 
finished  on  the  grade  and  tba  rails  placed 
thereon  and  the  road  in  operation,  the  tes- 
timony does  not  show.  It  aivears  that  one 
Dye  was  the  right  ct  way  agent  and  stopped 
one  night  at  Johnson's  while  engaged  In 
that  work  and  was  at  his  house  several  times 
during  his  work  in  that  part  of  the  country. 
The  testimony  of  one  witness,  GlsKCOck,  is 
to  the  effect  that  both  Johnson  and  Dye  told 
him  Dye  was  to  pay  Johnson  f4  per  acre  for 
the  land  if  a  switdi  was  not  located  on  his 
land.  This  witness  states  no  such  switch 
was  i^oed  on  the  land,  and  there  la  no  evi- 
dence that  the  f4  was  ever  paid,  and  there 
is  no  offer  to  do  so  In  this  case.  Appellee 
and  bar  husband,  A.  8.  J<^Bon,  vnxe  living 
on  the  land  when  the  grading  was  done 
across  it  and  while  the,  work  was  In  prog- 
ress. There  Is  no  .evidence  that  th^  ob- 
jected to  the  work.  They  left  the  land  in 
1007,  before  the  rails  were  laid,  the  road 
completed,  or  trains  operated  over  It. 

[2-4]  It  will  be  seen  appellant  requested 
the  court  to  Instruct  the  Jury  that  the  testi- 
mony was  undisputed  that  Johnson  gave  ap- 
pellant and  Its  vendor  a  license  to  enter  up- 
on his  land  and  to  use  his  land  as  a  right 
of  way.  While  the  term  "license"  is  used  In 
the  cases  dted  by  appellant  and  in  a  great 
number  of  reported  cases,  upon  principle  we 
think  they  can  be  supported  only  on  the 
ground  that  what  was  called  a  license  was 
something  more  than  a  mere  license.  In 
many  cases  the  license  is  connected  with  the 
grant  In  other  cases  there  was  not  a  mere 
license  but  an  oral  agreement  to  grant  an 
easement,  followed  by  permanent  and  sub- 
stantial Improvements  made  upon  the  faith 
of  the  agreement,  which  equi^r  regards  aa 
part  performance  and  thereby  takes  it  out 
of  the  statute  of  frauds-  The  difference  be- 
tween an  easement  and  a  license  is  the  for^ 
mer  implies  an  interest  In  land  and  the  other 
does  not  An  casemoit  must  pe  created  by 


deed  or  prescription  while  a  license  may  be 
by  paroL  An  easonent  la  a  permanent  in- 
terest In  the  land  while  a  license  is  a  pw- 
sonal  privilege  to  do  some  act  on  the  land 
without  possessing  any  estate  therein. 

In  Parsons  v.  Hunt,  98  Tex.  426,  84  8.  W. 
646,  Judge  Brown  said:  **The  defendant  in 
error  claims  that  tiw  consent  and  permission 
given  by  Bnflierford  for  the  landing  and 
fastening  of  the  ferry  boat  to  the  land  of  tbe 
latter  on  the  Texas  side  of  Bed  rivw  vested 
In  Hunt  a  continuing  right  whldt  could  not 
be  revoked  hy  Bothwford  or  by  his  vendee^ 
Parsons.  Ooneeding  the  effect  claimed  for 
the  permissUm  given,  it  follows  tliat  midor 
artide  624,  Bevised  Statutes,  of  this  state, 
the  agreement  was  void  because  such  a  right 
could  not  be  conveyed  by  parol  agreement. 
*  *  *  Whether  the  rii^t  aeonired  In  the 
land  t^y  RuthOTford  be  denominated  an  ease- 
ment or  a  license,  it  cannot  be  conveyed  ex- 
cept by  writing.  In  18  American  A  Eng- 
lish Encyclopedia  of  Law  it  was  said :  *WhUe 
a  Ucense  proper  may  be  created  orally,  if 
that  which  is  given  is  equivalent  to  an  ee* 
tate  in  the  land.  It  is  not  strictly  a  licouMk 
and  a  writing  sufficient  to  satisfy  the  statute 
of  frauds  Is  required.'  Cook  v.  Steams,  11 
Masa  637.  In  the  case  last  dted,  the  court 
said :  'Licenses  to  do  a  particular  act  do  not 
in  any  degree  trench  upon  the  policy  of  the 
law,  which  requires  that  bargains  respecting 
the  title  or  Interest  in  real  estate  shall  be  by 
deed  or  in  writing.  They  amount  to  nothing 
more  than  an  excuse  for  the  act,  which  oth- 
erwise would  be  a  trespass.  But  a  permanent 
right  to  hold  another's  land  for  a  particular 
purpose,  and  to  enter  upon  it  at  all  times 
without  his  consent.  Is  an  important  interest, 
which  ought  not  to  pass  without  writing,  and 
is  the  very  object  provided  for  by  our  stat- 
ute.'" T.  ft  P.  Ey.  Co.  V.  Durrett,  67  Teex. 
48;  Toyaho  Creek  Irr.  Co.  v.  HntcUns,  21 
Tex.  ClT.  App.  280,  62  S.  W.  101 ;  Adams  r. 
Weir,  99  S.  W.  726;  Hicks  v.  Swift  Creek 
Mill  Co.,  133  Ala.  411,  81  South.  947,  67  L.  B. 
A.  720,  91  Am.  St  Bep.  38 ;  Ewlng  v.  Rhea, 
37  Or.  683,  62  Pac.  700,  62  Ll  R.  A.  140,  82 
Am.  St  Rep.  783;  Lawrence  v.  Springer, 
31  Am.  St  Rep.,  for  notes  pp.  713,  716.  A 
full  discussion  of  the  question  is  gLvea  in 
the  notes. 

If  it  was  a  mere  license  or  permission,  the 
death  of  the  licensor,  Johnson,  would  revoke 
it  The  conveyance  by  either  the  licensee  or 
licensor  would  revoke  it;  but  where  the  li- 
cense Is  executed  or  coupled  wiOi  an  Interest; 
It  is  held  by  some  courts,  and  we  take  it  our 
courts  hold  that  it  cannot  be  so  revoked.  The 
courts  appear  to  be  hopelessly  in  conflict  up- 
on this  question.  It  is  perhaps  the  rule  by 
our  courts  tliat  the  statute  of  frauds  preventa 
the  creation  of  an  irrevocable  license  by 
parol ;  but  where  then  hda  been  a  parol  li- 
cense, under  a  definite  contract  with  per- 
formance upon  one  side,  the  case  is  taken 
ont  of  the  atatote     part  performanoe^  and 
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ei|iil^  will  recognize  and  enforce  the  licen- 
see's rights  in  case  of  attempted  revocation. 
T.  &  St  I*  Ry.  Co.  T.  Jarrell.  60  Tei.  267; 
Sbepard  v.  Railway  Co.,  2  Tex.  Civ.  App.  535, 
22  S.  W.  267 ;  Evans  v.  Railway  Co.,  6  Tex. 
Civ.  App.  124,  28  S.  W.  903. 

[1]  In  this  case  the  evidence  and  all  the 
evidence  upon  that  point  is  that  Johnson 
agreed  with  the  right  of  way  agent,  Dye, 
that  the  right  of  way  could  be  placed  across 
his  l&nd  if  a  switch  was  placed  npon  his  land. 
This  was  not  done,  nor  ia  It  offered  to  be 
done.  If  the  switch  was  not  placed  on  his 
land,  then  he  must  have  f  4  per  acre.  This  is 
not  shown  to  have  been  paid,  nor  Is  there 
any  offer  to  pay.  Then,  what  are  the  rights 
and  equitleB  of  the  parties  in  the  case?  This 
case  Illustrates  the  wisdom  of  the  rule  re- 
qalring  the  conveyance  of  an  interest  In  land 
to  be  In  writing.  Johnson  is  dead;  Dye  is 
not  prodnced;  and  a  third  party  testtfled 
wliat  he  heard  both  parties  say;  whether  tbey 
wen  together  when  he  heard  them  say  It  or 
whether  tbey  told  him  s^rately  and  at 
different  times  the  record  leaves  to  conjec- 
ture; One  tblDg  Is  evident,  however.  John- 
eon  did  not  donate  the  right  of  way,  and. 
If  appellant  and  Its  assignor  placed  Improve- 
mrata  thereim  and  expended  money,  they  did 
80  under  an  agreement  through  Dye  to  pay 
Johnson  Air  hla  land.  Until  this  agreement 
was  complied  with,  they  cUd  not  secnre  an 
interest  in  the  land  bi  the  nature  of  an  ease- 
ment If  there  was  any  pramiBsion  gtven  ap- 
peUant  to  enter  upon  the  land,  it  was  under 
an  agreement  to  pay  for  it  We  think  the  a- 
Ob  to  this  land  did  not  vest  in  appellant 
notU  It  paid  for  It  The  contract  la  not  set 
ap  nor  an  <Aer  to  perform  It  according  to 
the  tema  agreed  apon.  Had  soch  pleadings 
and  offer  been  made*  a  qneatlon  might  have 
been  made  as  to  a^cdlee's  rl^  to  recover 
more  than  the  $4  pw  acre  for  the  land  ap- 
inopiiated,  bat  no  such  relief  is  sought  On 
the  contra^,  appellant  seeln  relief  in  con- 
demnatlrai  proceedings  under  the  laws  of  this 
Mtate.  If  there  was  any  Iteense  granted  to 
eata  upon  the  land.  It  was  under  an  agree- 
ment; the  terms  of  which  appellant  did  not 
eomply  with,  and  hoice  no  rights  to  the  land 
save  those  which  the  law  gave  it  under  the 
right  of  eminent  domain. 

The  case  of  Rio  Orande  &  Eagle  Pass  Ry. 
Oo.  T.  OrtiE,  76  T^  602,  12  S.  W.  1129,  sus- 
tnlns  our  position.  Ttie  facts  are  substan- 
tially In  that  case  Uiat  Ortis  first  sued  for 
damages  against  the  railroad  company  ap- 
propriating his  land  for  right  of  way,  which 
Judgment  w«s  not  pal&  Afterward  that  com- 
pany sold  to  another,  irtdch  weid  Into  the 
hands  at  a  tecelTer.  The  claim  was  pre- 
sented to  the  qwdal  master  In  chancery  who 
dlnllowed  the  claim,  and  thereafter  the  road 
was  poTchssed  by  the  Bio  Orande  A  Sa^e 
Pass  Ballroad  Company,  which  took  over  oU 
the  property,  and  suit  was  instituted  against 
tbe  road  Ortls.  Judge  Gtaines,  In  passing 
on  that  case,  said:  "But  the  company  having 
160S.W.-17 


already  occupied  the  land  without  either  the 
payment  or  assessment  of  any  compensation, 
be  had  two  methods  of  enforcing  his  right 
The  first  was  an  action  for  the  recovery  of 
his  land,  which  would  hare  forced  tbe  com- 
pany to  take  the  statutory  method  for  Its 
condemnation;  and  the  second  was  to  bring 
a  direct  action  to  recover  the  damages  for 
the  appropriation  of  tbe  land."  Again  he 
said:  "The  law  gives  tbe  company,  by  rea- 
son of  its  franchises,  tbe  right  to  an  ease- 
ment over  the  land.  It  gives  the  owner  tbe 
right  to  his  compensation  In  tbe  event  the 
company  appropriates  the  land,  and  it  makes 
tbe  company's  right  to  depend  upon  the  pre- 
cedent condition  and  that  it  first  pay  the 
compensation."  Again :  "We  tblnk,  there- 
fore, that  the  plaintiff,  by  obtaining  his 
Judgment  against  the  Rio  Grande  Pecos  Bail- 
way  Company,  which  was  never  satisfled, 
parted  neither  with  his  title  to  the' land  nor 
with  his  right  to  demand  compensation  there- 
for from  another  company,  which  succeeded 
to  the  rights  of  the  former, and  continued  to 
use  tbe  property."  Railway  Co.  v.  Benltos, 
59  Tex.  326.  Tbe  reasoning  In  that  case 
applies,  we  think,  with  force  in  this  case. 
Tbe  appellee  has  not  received  compensation 
for  the  land  so  appropriated  by  appellant, 
and  the  fact  that  compensation  was  agreed 
upon,  Instead  of  having  been  reduced  to  a 
Judgment  does  not  affect  the  rule  that  the 
payment  Is  a  precedent  condition  of  appel- 
lant's rii^t  to  the  land. 

[I]  Neither  do  we  tblnk  that  appellee  la  es- 
topped by  the  fact  that  she  and  her  husband 
saw  and  knew  appellant  and  its  vendor  were 
grading  the  road,  emending  money  theretm, 
and  operating  its  trains  over  the  road.  We 
do  not  think,  under  the  facts  In  this  case, 
there  was  error  in  refusing  the  charge  on  es- 
toppel. Ballway  Co.  v.  Uunnlcutt  18  Tex. 
Civ.  310,  44  S.  W.  535;  Railway  Co.  v. 
:  Klnkead,  60  S.  W.  468;  Ballway  Go.  v.  Dona- 
hoo,  59  Tex.  132;  Ballway  Co.  v.  Pfeutter,  66 
Tex.  74. 

The  fifth  assignment  of  error  complains  at 
the  action  of  the  court  in  refusing  to  give 
special  (ibBxgie  No.  4  requested  by  appellant 
submitting  the  issue  of  title  under  the  five- 
year  statute  of  limitation.  The  appellant 
claims  under  deed  dated  September  16, 1903, 
and  recorded  November  6,  1903,  in  Oldham 
county.  The  deed  from  the  Choctaw  Ballway 
Company  to  appellant  describe  tbe  proper- 
ty conv^ed  as :  "All  and  singular  its  railroad 
extending  from  a  point  on  the  east  line  of 
the  state  of  Texas  at  or  near  tbe  town  of 
Texola,  In  a  westerly  direction,  through  the 
counties  ot  Whe^r,  Qray,  Donley,  Carson, 
Deaf  Smith  and  Oldham,  to  the  west  line  of 
the  state  of  Texas,  toother  with  aU  of  its 
franchises,  property  rights  and  privileges  of 
every  Und  and  character.  Including  all 
lands,  right  of  way,  roadbed,  tnusks,"  etc 
The  evidence  of  the  payment  of  taxes  Is  a 
statement  from  the  tax  collector  that  all 
taxei^  including  the  year  1904,  up  to  and  In- 
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eluding  the  year  1910,  on  87.26  acres,  ont  of 
section  80,  have  been  paid.  The  evidence 
shows  that  the  gradbie  of  the  rl^t  of  way 
was  commenced  In  the  early  part  of  190S,  and 
work  was  stopped  thereon  some  time  In  July 
of  that  year,  and  nothing  else  was  done  on 
the  grade  untU  some  time  in  1009,  when  work 
was  resumed.  The  ties  were  placed  there* 
on  and  the  trains  operated  over  the  road. 
The  section  of  land  was  In  tbe  posses^n  at 
Johnson  up  to  the  time  he  left  In  1907  and  by 
tenant  until  work  was  resumed  on  the  gradb 
There  was  no  segr^tlon  of  the  right  of  way 
from  tlie  rest  of  the  section  by  foice  or 
otbwwlse,  but  It  was  waSer  Johnson's  Intdos* 
ore.  No  work  of  any  kind  was  done  on  the 
grade,  but  It  stood  open  and  unused,  and  cat- 
tle and  other  animals  could  trespass  freely 
oa  It  The  suit  was  flled  for  the  land  the 
 day  of  i  ISia 

[J]  "At  all  times  tHere  is  a  presumption  in 
favor  of  the  true  owner,  and  be  Is  deemed 
law  to  bare  possession  coeztensiTe  with  hU 
title,  unless  actually  ousted  by  the  personal 
occupation  of  another ;  and  so,  too,  whenever 
that  oeciQiatlon  by  another  ceases,  the  title 
agabi  draws  to  it  0ie  posBession  and  tiw 
seisin  of  the  owner  la  restored ;  and  a  suIh 
sequent  entry,  even  by  the  same  wronsdoer 
and  under  the  same  claim  of  titles  eonstitutfls 
a  new  disseisin  from  the  date  of  which  the 
statute  takes  a  firesh  start"  Collier  t.  Gouti^ 
82  Tex.  288t  28»,  47  S.  W.  tS7.  Appellant 
shows  by  its  testimony  that  there  was  no 
actual  continuous  possession  or  use  by  it  of 
the  strip  of  land  from  1908  to  1900.  If  John- 
son was  ever  in  fact  ousted  from  possession 
after  appellant  or  its  vendor  vacated  the 
premises,  he  (J(dmson)  was  tiien  not  only  in 
constructive  but  actual  possesion  of  the 
land  untU  appellant  again  entered  for  the 
purpose  of  completing  the  work.  Bven  if 
there  was  possession  of  the  }fiiiA,  It  may  be 
doubted  if  the  deed  suffldently  describes 
the  land  sudi  as  would  support  Uie  flve-year 
statute.  However,  we  do  not  decide  this 
VfAnt  BlUs  V.  Le  Bow,  80  Tel.  Ov.  App. 
44B.  71  S.  W.  676. 

[I]  It  la  the  well-recognized  rule  that, 
when  the  real  owner  is  in  possesedon  of  the 
land,  the  one  holding  an  inferior  title  ia  re* 
sMcted  to  his  actual  possession. 

[I]  In  this  case  it  appears  amiellant  only 
claims  as  a  licensee  and  therefore  is  not 
holding  adverse  to  appellee's  title.  By  so 
claiming  it  only  claims  a  right  to  be  on  tiie 
land  and  not  a  right  to  or  in  the  land.  In  or- 
der to  establish  title  by  Umitetlon.  the  facts 
must  show  that  appellant  asserted  title  ad- 
verse to  that  of  appellee.  We  think  the 
conrt  correctly  refused  to  submit  the  Issue  of 
the  flve-year  statute  of  limitation  to  the  Jury. 

[10]  Tbo  appdiant  assigns  error  on  the 
acUon  of  the  court  in  penntttlng  the  applica- 
tion of  A.  S.  Johnson  to  purchase  section  SO, 
block  HI,  to  be  read  in  evidence,  beeanse  the 
county  where  the  land  was  situated  is  not 
jgf  ven  in  the  aroUcation  and  does  not  anpear 


to  be  the  lame  laiUl  med  tor.  Tba  land 
appears  to  have  been  purchased  fn»n  the 
state  by  one  B.  Faschti  on  the  27tb  day  of 
Jnne,  1901,  who  properly  flled  Us  aptdicatltm 
and  obligation  with  the  Land  Oommissloner. 
On  the  27tb  day  of  January,  1902,  Faachal, 
t)j  qnltdalm  deed,'  conveyed  the  land  to  A. 
S.  Johnson,  and  on  that  date  Johnson  made 
his  affidavit  to  purchase  the  land,  urtflcb  In 
its  body  leaves  a  blank  whoe  Um  ooimty 
should  have  been  given.  The  obligation  ct 
Johnson  attached  to  the  affidavit  describes 
the  land  properly  aa  being  situated  In  Old- 
ham county.  It  wHl  be  noted  that  article 
4291,  Sayles'  Statutes,  requires  the  original 
purdkasa  to  forward  Us  aroUcatkm  "partic- 
ularly describing  the  land."  Artide  4292 
authorises  the  original  purdiaser  to  adl  and 
that  the  anbetitnte  purdiaser  "may  flle  bis 
obligation  with  the  Commissioner  of  the  Gen- 
eral Land  Office  together  with  the  duly 
authenticated  oonTorance^  oc  transfer,  from 
the  original  purchaser."  In  tida  artide 
requirements  of  particular  description  in  the 
substitute  pnrdiaser's  affidavit  is  not  a  re- 
quirement; but  if  radi  waa  the  reqnteonent, 
we  think  the  appUeation  with  the  attached 
obligation,  describing  the  land  oorrectly, 
is  a  substantial  compliance  and  waa  mffl* 
dent  to  authorise  the  Commissioner  to  rec- 
ognise Johnson  as  a  purchaser  of  the  land- 
The  following  caaea,  i^ille  not  directly  in 
point  support  Uie  act  of  the  Conuilaaloner  In 
80  recognbdng  Johnson:  Oorrigan  t.  Fite- 
sbnmona,  97  Tex.  686,  80  S.  W.  088;  Logan 
V.  Ourrie,  86  Tex.  064,  69  8.  W.  129. 

[11]  The  ^hth  assignment  is  urged  on  the 
action  of  the  court  in  admitting  the  certifi- 
cate of  the  Land  Oommlssloiiar  redttng  the 
sale  of  the  land  to  Paschal ;  that  Add  notea 
were  ffied ;  that  Faadial  conv^ed  to  Jphn- 
Bon ;  that  Johnson  made  proof  of  oeeaputer 
the  payment  of  prlndpal  and  interest  and 
that  the  section  stood  in  the  records  of  that 
office  in  the  name  ttf  A.  8.  Johnson.  The  ap- 
pdlant  objected  to  this  certificate  because  it 
la  not  a  oertifled  statement  of  the  contoitB 
of  the  records  and  but  the  conduslon  tiie 
Land  Commissioner;  is  not  best  but  se«»i- 
dary  evidence ;  la  not  sndi  certlflcate  as  the 
Land  Omnmissloner  Is  authorized  to  make; 
and  is  the  conclusion  of  the  Comndasloner 
as  to  matters  set  out  in  said  certlflcate.  The 
GommissiQner  can  certify  to  "facts  contained 
in  the  papers,  documenta,  or  records"  of  Ua 
office;  At  least  part  of  the  certificate  waa 
admladble ;  Just  what  part  la  claimed  to  be 
opinion  and  the  conduslon  of  the  Gom- 
misdoner,  and  Just  what  he  was.  not  antbor- 
Ized  to  maiko  by  cwtifleate,  appdlant  has  not 
seal  proper  to  Inform  us.  We  do  not  feel 
authoriced,  under  the  general  exceptions  to 
the  certlflcate  to  plA  out  any  particular 
portion  of  it  upon  our  own  moti^m.  On  what 
the  certtflcate  may  show,  we  dte  Robles  v. 
Gooksey,  70  S.  W.  686 ;  Brewster  County  v. 
Preddlo  County,  19  Tex.  Otv.  Ajip.  688^  48 
8.  W.  218. 
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[11]  We  also  find  a  owtlflcsite  hj  thB  Oom- 
mlwtoner  In  tbe  record  to  meet  of  the  fkcte 
■et  ont  In  the  ahora  certlflcateb  to  whidi  no 
objection  was  made.  If  there  was  any  error 
in  the  admfsalon  of  the  ontlflcate  objected 
to.  It  was  harmleHB.  It  may  be  doubted 
whether  apsiellant,  under  article  4472,  Saylee* 
Statntes,  can  qoeatlon  appeiletf  a  title  In  the 
actioB  to  condonn  tiie  land.  It  is  provided 
tor  that  artlde:  **Bnt  tiie  idea  for  eondenma- 
tlon  shall  be  an  adndsBlon  of  the  plaintiff's 
title  to  wactx  property."  Bailway  Go.  t.  Kln- 
kead,  00  B.  W.  4A8.  In  this  case  appellant 
luMds  its  ilgtkt  nnder  the  Johnson  title  and 
aetiU  to  condemn  13ie  land  to  Its  own  nsa 

[It]  AgaSOf  the  ai^fOlee  was  in  posseaalon 
of  the  land  by  tenant  One  In  poaabaston  of 
land  may  recover  against  a  naked  trespasser. 
Railway  Co.  t.  Bagadale,  67  Tax,  24, 2  8.  W. 
516:  Parker  t.  BaUway.  71  Tex.  1B2,  8  a 
W.  54L 

Tbe  tierenth  assignment  Is  orernded  fttr 
reasons  set  out  nnder  the  first  and  second 
aaalgnmePtB  of  error. 

We  find  no  such  error  in  this  case  as  re- 
Qtdres  a  reversal,  and  therefore  affirm  the 
Jndsmant  of  tba  trial  court 


ZOBLUUB  V.  THOMPSON  BBOS.  LTJMBBB 
CO.  et  aL 

(Gonzt  of  avil  Appeals  of  Texas.  OalTeston. 
March  4, 1913.  Bebearlng  Denied 
March  27.  1913.) 

1.  Ykndob  and  Pubchaseb  (S  887*)  —  Boha 
Fide  Pobohaseb— Hiobts. 

While  a  bona  fide  jpurchoser  who  hai  paid 
tbe  entire  parchase  pnce  without  notice  of  a 
■nperior.  ontstandlnr,  equitable  title  takes  in 
pieference  to  each  title,  and  a  puEChaser  who 
has  given  negotiable  notes  ie  coiuidered  a  pur- 
chaser  for  ^ae,  yet  the  burden  of  proof  being 
upon  him  to  show  that  such  notes  are  negotia- 
ble, an  infant  a  bona  fide  pnichaser  of  land,  la 
<mly  entitled  to  a  lien  for  the  amount  of  the 
purchase  price  already  paid;  the  notes  for  the 
balance  being  still  in  Uie  vendor's  hands,  and 
not  being  shown  to  be  negotiable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PoTchaser,  Cent  Dig.  H  866-090;  Dee.  Dig.  | 
337*\ 

2.  YEnooB  AKD  PuBOHAflm  Q  286*)  —  Bona 
Fide  Pubchabbb. 

A  purchaser  of  land  who  gives  negotiable 
'instruments  in  payment  is  a  purchaser  for  value. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Puxcbaaer,  Cent  Dig.  |  670;  Dee.  Dig.  S  236.*] 
8.  Im-AIITB  i§  68*)— ATOinANOE  OF  OoimAOi. 

As  an  Infant  may  avoid  his  contracts,  even 
promissory  notes,  one  who  bona  fide  purchased 
wnd  giving  promissory  notes  in  payment  is 
not  entitled  to  take  ai  against  superior  out- 
standing Utls;  the  infant  having  the  power  to 
dlsaflinD  ita  contract  upon  reaching  his  ma- 
jority. 

[EkL  Note,— For  other  cases,  see  Infants, 
Cent  Dig.  fS  149-160;  Dec.  Dig.  |  68.*] 

A];^>eal  from  IHstrict  Oonrt,  Tyler  County; 
W.  B.  Powell,  Judge. 

Trespass  to  try  Utle  by  M.  F.  NeUius^  by 
Us  next  friend,  against  the  OAompson  Bros. 


LunUrar  Company  and  others.  From  a  jnds* 
meat  awarding  plaintiff  only  a  lien,  he  ap- 

peals.  Afllrmed. 

Joe  W.  Thomas,  of  WoodvlUe,  for  appel- 
lant J.  C  Matthews*  of  Lampasas,  for  ap- 
pellees. 

UcMBANS,  J.  This  is  a  smt  of  trespass 
to  try  title  bron^t  aiq;>ellant,  M.  F.  Nel- 
Uus,  by  next  frlad,  against  appellee  Thomp- 
son Bros.  Lumber  Company  to  recoTOr  the 
title  and  possession  of  231%  acres  of  land, 
part  of  the  George  Klrkwood  survey  In  Tyler 
county.  Appellee  Thompson  Bros.  Lumber 
CompaDy  answered  by  general  denial  and  a 
plea  of  not  guilty  and  Impleaded  their  ven- 
dors, s.  F.  Carter  and  J.  P.  Carter,  upon  the 
warranty  of  title  contained  in  the  deed  con- 
▼eylog  thft  land  to  said  aivellee.  The  war- 
rantors aiveared  and  answmd  by  general 
dNilal  and  a  plea  of  not  gnil^^  A  trial  be- 
fore the  court  without  the  assistance  of  a 
Jury  resulted  In  a  Jndgmoit  in  favor  of  ap< 
pel  lee  Thompson  Bros.  Lumber  Company  tor 
the  land,  and  tbe  establishment  of  a  lien 
thereon  In  fkror  of  plaintiff  to  secore  ttm 
payment  to  him  of  9360,  with  6  per  cent  per 
anniun  interest  from  April  6,  1911,  and  de- 
creeing a  foreclosure  of  sudi  lloi  on  tbe  land. 
To  this  Judgment,  and  to  the  flndingn  of  tact 
and  conclusions  of  law  made  and  filed  by  tb» 
court,  the  plainttfl  excepted,  and  has  brought 
the  case  before  this  court  by  an  appeal  prop- 
erly perfected. 

From  the  evidence  in  the  record  and  from 
the  court's  findings,  we  make  the  following 
findings  of  fact: 

In  1899  or  1900  Wm.  McCready  owned  and 
operated  a  sawmill.  Prior  to  December  20, 
1900,  he  formed  a  partnership  with  J.  I. 
Campbell,  by  the  terms  of  whldi  Campbell 
and  McCready  became  equal  partners  In  tbe 
sawmill  and  of  all  tbe  lands  and  other  ptv^ 
erty  owned  and  used  in  connection  therewith. 
On  December  29, 1900,  McCready  bought  tbe 
land  in  controversy  from  one  Ollne,  who  held 
the  fee-almple  title  thereto,  paying  his  sepa- 
rate funds  therefor  and  taking  the  title  In 
his  own  nama  Some  time  prior  to  August 
16,  1902,  McCready  and  Campbell  entered 
into  a  contract  In  writing  whereby  McCready 
contracted  to  sell  to  Campbell  the  said  saw- 
mill property,  Including  the  land  upon  which 
the  mill  was  situated,  all  machinery,  tram 
roads,  etc.,  connected  therewith,  and  all  lands 
owned  by  McCready  In  Tyler  county,  Includ- 
ing the  land  in  controversy,  except  one-half 
acre  upon  which  a  certain  church  was  situ- 
ated. The  agreed  consideration  for  tbe  land 
was  afterwards  fully  paid  by  Campbell  to 
McCready,  but  no  deed  for  the  land  in  con- 
troversy was  executed,  and  the  contract  itselt 
was  not  recorded  in  T^er  county.  Aboot 
July  20,  1902,  Campbell  contracted  in  writ* 
ing  to  sell  to  S.  F.  Garter  the  sawmill,  the 
lands,  and  tram  roate  connected  therewith, 
and  all  the  lands  owned  by  the  partnenbii^ 
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tovetber  wltb  other  lands;  and  on  Aii«nst 
21, 1002,  Gampbdl  sold  and  conveyed  to  said 
carter  the  said  mill  and  lands,  indading  the 
land  In  controversy,  and  this  deed  was  filed 
for  record  la  Tyler  eonn^  Aogost  26,  1002. 
Afterwards  S.  V,  Carter  conv^ed  thl«  and 
other  lands  to  the  Bmporla  Lumber  Com- 
pany, which  subseanently  reconveyed  the 
same  to  S.  F.  Cart»,  and  the  latter  conveyed 
an  nnOlvlded  one-tonrUi  Interest  to  J.  P. 
Garter,  and  the  Chrters  conveyed  the  same 
by  deed  of  general  warranty  to  Alex  Thon^k- 
mn,  who  conveyed  by  general  warranty  deed 
to  apiwllee  Thompson  Bnw.  Lnmber  Com- 
pany. 

On  April  S,  1011,  Wm.  MeOready  conveyed 
the  land  In  controversy  to  his  nephew,  M, 
F.  MelUoB,  the  plaintiff,  for  the  coneddera- 
Uon  of  $1,7B0,  at  which  fSSO  was  paid  In 
cash,  and  two  pKmdssory  notes  of  the  said 
Nellius  for  V700  each,  payable  one  and  two 
years,  respectively,  from  date.  NeUins  at 
that  time  and  at  the  time  of  the  trial  In  the 
district  court  was  a  mlnw.  He  actually  paid 
the  ISSa  At  the  time  of  the  trial  McCready 
bad  in  his  possession  the  two  notes  executed 
to  him  by  NelUns,  and  no  payments  had  hem, 
made  theieon.  When  Nellius  purchased  Uie 
land  from  UcCready,  he  had  no  notice  <nr- 
knowledge  of  the  contract  betweeti  McCready 
and  J.  I.  Campbell  above  referred  to,  and 
there  was  nothing  In  his  claim  of  title  that 
would  put  Um,  or  a  reasonably  prudent  per- 
son, on  Inquiry  as  to  any  equitable  or  other 
title  to  the  land  in  any  one  otlier  than  Mc- 
Cready. The  evidence  does  not  show  wheth- 
er the  notes  executed  by  Nellius  for  the  de- 
ferred payments  were  negotiable.  Nellius 
never  at  any  Ume  took  actual -  possesion  of 
the  land,  nor  did  he  erect  any  improvements 
thereon. 

'ShB  judgmoit  in  addition  to  decreeing  to 
Thompson  Bros.  Lumber  Cmnpany  the 'title 
to  the  land  adjudges  in  favor  of  appellant 
Nellius  a  lien  on  the  land  to  secure  the  pay- 
ment to  him  of  the  said  sum  of  9350,  with 
6  per  cent,  per  annum  Interest  thereon  from 
April  5, 1011,  the  same  to  be  paid  by  Thomp- 
son Bn».  Lumber  Company,  or  for  It  by  S. 
F.  Garter  and  J.  P.  Carter,  Ite  warrantors, 
within  two  mouths  from  the  adjournment  of 
the  court,  witUn  two  months  from  the 
afllrmance  of  said  Judgment  on  appeal,  and 
providing  that,  If  said  sum  be  not  bo  paid 
within  the  time  required,  then  t^at  an  order 
of  sale  be  IsBued  by  tbe  clerk  directed  to 
the  sheriff  or  any  consteble  of  ^ler  county 
commanding  him  to  seize  and  sell  said  land 
as  under  execution  and  to  app^  the  proceeds 
ef  said  sale  to  the  satisfaction  of  said  sum 
of  9860  and  interest 

Appellant  by  his  first,  second,  third,  and 
fourth  asBlgnmoite  of  error  In  effect  com- 
plains that  the  Judgment  of  the  court  In  favor 
of  Thtnnpson  Bros.  Lumber  Company  is  er- 
roneous, for  the  reason  that  as  the  undis- 
puted evidence  established,  and  the  court 
found,  that  the  appellant  was  an  innocent 


purdiasw  for  valu^  flie  tlUe  to  ttie  land 
should  have  been  adjudged  to  Um,  notwith- 
standing it  was  shown  that  Thompson  Bros. 
Lumber  Company  held  the  superior  equitable 

aue. 

By  the  fifth  assignment  of  error,  It  la  eonp 
tended.  In  effect,  that  as  appeDant  was  an 
Innocent  purdiaser,  and  had  paid  In  oash  at 
the  time  of  his  purchase  a  sum  of  money 
equal  to  one-fifth  of  the  oitlre  purchase  price, 
he  was  at  least  entitled  to  a  Judgment  for 
one-flfth  of  the  land. 

[1, 1]  That  a  bona  fide  purdiaser  of  land 
who  has  paid  the  entire  porch  aae  price,  with- 
out notice  of  a  superior  outstanding  tltl^ 
takes  the  superior  tltl^  Is  too  well  settled  to 
require  discussion.  And  It  seems  to  be  set- 
tled that  a  pnrdiaaer  who  gives  negottable 
notes  in  payment  for  land  Is  purchaser  ft>r 
valufc  Tillman  v.  Heller,  78  Tex.  000,  14  8. 
tW.  700,  11  L.  R.  A.  628,  22  Am.  St  Bep.  77. 
But  tiie  burden  of  proof  Is  upon  him  to  show 
tliat  such  notes  are  negotlabte.  But  wli«e^ 
as  in  this  case,  It  Is  not  shown  that  tlie  notes 
glvoi  for  the  defrared  paymente  are  negotia- 
ble, or  wbm  it  la  shown,  as  It  was  in  tUs 
case,  that  the  purchaser  before  he  has  paid 
notes  given  for  part  of  the  purchase  prices 
and  while  they  are  still  In  the  hands  of  his 
veidor,  receives  notice  of  a  superior  out- 
stendlng  title,  then  the  rule  s^ms  to  be  tihat 
he  will  be  protected  only  to  the  utent 
the  actual  payment  made  by  him  before  re- 
ceiving such  notice.  Batte  v.  Scott,  37  Tex. 
OS;  Rawles  v.  Perkey,  50  Tex.  315;  Morton 
V.  Lowell,  56  Tex.  646;  Vodrle  v.  f^nan,  67 
S.  W.  681;  Durst  v.  Daugherty,  81  Tex.  664, 
17  S.  W.  388;  Sparks  v.  Taylor,  90  Tex.  427, 
90  8.  W.  486,  6  L.  R.  A.  (N.  S.)  S81.  In 
Durst  V.  Dan^rty,  above  idted,  the  district 
court  rendered  judgment  for  land  in  favor  of 
the  purchaser  who  paid  half  of  the  purchase 
money  before  knowledge  of  any  adverse 
claim,  but  had  not  paid  the  other  half  of  the 
porcbase  money.  On  appeal  the  i^)pellant 
(Wnt»ided  that  the  court  erred  In  rraiderlng 
Judgment  in  favor  of  am>^ee  for  Uw  oittre 
tract  of  land,  because  he  had  raily  paid  one- 
half  of  the  purchase  money  before  he  ob- 
tained knowledge  of  tha  adverse  title,  and 
this  contention  was  sustained  by  the  Snprme 
Court  In  dedcttng  the  case  It  was  said: 
"The  pro  tanto  protection  accorded  an  In- 
nocent purchaser  Is  so  well  recognised  by 
Atti^rlcan  courts  that  we  deem  It  unnecessary 
to  dte  autiiorlty  In  suniort  of  the  right  The 
difficulty  lies  In  the  application  of  the  rul^ 
and  how  the  relief  should  be  administered. 
Some  of  the  courts  adopt  tfliat  rule  that  al- 
lows an  Innocrait  pnrehaaer  to  retain  itf  tiie 
land  purchased  the  proportion  paid  for. 
Some  admit  a  lien  In  ftivor  of  the  innocoit 
purchaser  upon  the  land  for  the  amount  of 
the  purchase  money  paid.  Other  courts  give 
to  the  innocent  purdiaser  all  the  land,  with 
a  right  In  the  real  owner  to  recover  from 
him  the  purcbase  money  unpaid  at  the  time 
of  notlc&i"   The  trial  court  in  determining 
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the  rights  of  tbe  parties  adopted  the  rnle 
wblcb  adnata  a  Uen  upon  tbe  land  In  favor 
of  the  aiveUant,  tbe  Innocent  purchaser  In 
tUs  case,  for  Uie  amount  of  tbe  pnndiase 
money  he  had  paid,  and  we  think  that  under 
the  facts  of  this  case  that  rule  is  applicable, 
and  that  tbe  asalgnnients  point  oat  no  error. 

[3]  But.  even  had  It  been  shown  that  ne- 
gotiable notes  bad  been  ^ven  by  appellant 
for  part  of  tbe  purchase  money,  we  would, 
under  ttie  facts  of  this  case,  be  constrained 
to  bold  that  the  Judgment  Is  correct  Ap- 
pellant at  the  time  he  gave  the  notes  and  at 
tbe  date  <tf  the  Judgment  was  a  mlnca,  and 
McCready  then  had  pcmesslon  d  tbe  notes. 
Should  suit  be  brought  by  McCready  against 
appellant  on  the  notes,  appellant  could  plead 
bis  minority  la  avoidance,  or  on  becoming  of 
legal  age  he  could  dlsafUrm  his  contract 
And,  even  if  the  notes  have  passed  into  the 
bands  of  a  boha  fide  pnrdiaser  for  value  be- 
fore maturity,  tbe  purchase's  rights  conld 
not  aTOll  as  against  the  minor's  right  to  dis- 
affirm, because  tbe  right  of  an  Infant  to 
avoid  bis  contract  Is  an  absolute  and  para- 
mount right,  enperlor  to  all  equities  of  other 
persons.  Efoward  v.  Simidcins.  70  Oa.  822; 
Tiedeman  on  Commercial  Paper,  |  2S0;  note 
to  Craig     Van  Bebber,  18  Am.  St  Rep.  661. 

W«  imve  carefully  examined  all  tbe  other 
assignments  presented  by  appellant  and  are 
of  the  opinion  that  none  of  them  points  out 
reversible  error.  The  Judgment  of  the  court 
below  Is  affirmed. 

Affirmed. 


HOUSTON  BELT  &  TERMINAL  BX.  CO.  v. 
VOGEL  et  ux. 

<Conrt  of  Civil  Appeals  of  Texas.'  Galveston. 
April  11.  1013.   Kehearing  Denied 
April  24.  1913.) 

1.  Afpsax.  akd  Bbbob  (I  742*)  —  Bams  — 

Pbopobition. 

Id  an  action  against  a  railroad  company 
for  damage  to  property  by  the  coDatruction  of 
tracks  near  appellant  railroad  company  as- 
aigned  error  in  admitting  evidence  as  to  the 
market  value  of  tbe  property  and  supported  the 
assignment  by  a  proposition  which  recited  that 
tbe  court  committed  error  to  defendant's  prej- 
udice in  permitting  plaintiff  to  testify  over  de- 
fendant's objection  and  in  refusing  to  sustain 
defendant's  objections  to  such  testimony,  that 
before  tbe  railroad  was  constructed  tbe  proper- 
ty was  worth  about  $6,000  or  $7,000  per  lot, 
and  that  it  was  then  worth  from  $6,000  to  $8,- 
000  per  lot,  plaintiff  theretofore  having  testified 
that  he  did  not  know  tbe  market  value  of  the 
property  and  was  not  acquainted  with  tbe  mar- 
ket value  of  property  in  that  vicinity,  and  this 
defendant  having  objected  to  said  testimony  of 
tbe  plaintiff  upon  the  ground  that  plaintiff  had 
testified  that  he  did  not  know  the  market  value 
of  said  property  and  hence  was  not  qualified  to 
testify  with  respect  thereto,  to  which  ruling  de- 
fendant excepted,  all  of  which  more  fully  ap- 

rred  from  defendant's  bill  of  exceptions  No. 
Held,  that  the  assignment  of  error  sufficient- 
ly complied  with  tbe  Conrt  of  Civil  Appeals 
Bnles  24  and  26  (142  S.  W.  xil),  in  that  it 
mfficiently  pointed  out  that  part  of  tbe  proceed- 


ing in  which  error  was  complained  of  in  a  man- 
ner so  as  to  identify  it  and  was  snfficient  as  a 

proposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Di^.  §  3000;  Dec.  Dig.  i  742.*] 

2.  Appeal  and  Ehboh  (8  742*)  —  Bbibtb  — 

StATEMENTB— SVFFICI ENCY. 

A  copy  of  the  bill  of  exceptions  taken  to 
the  admission  of  certain  evidence  hel4  aaScient 
as  a  statement  under  the  court  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec.  Dig.  i  742.*] 

3.  Evidence  474*)  —  Opinion  Bvjdencb  — 
Value. 

A  witness  who  testified  that  he  did  not 
know  the  valne  of  certain  lota  was  not  compe- 
tent to  give  an  opinion  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i%  2196-2219;  Dec.  Dig.  g  474.*] 

4.  Evidence  (j  498% ♦)— Opinion  Evidence— 
competenct  of  witness— sufficiency  of 
Evidence. 

Evidence  Aeld  to  show  that  plaintiff  did 
not  know  the  market  value  of  real  property  in- 
volved so  aa  to  be  competent  to  give  opinion  on 
its  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2290,  2291;  Dec.  Dig.  |  498%.*] 

App»l  from  District  Court,  Harris  Coun- 
ty ;  Norman  Q.  Klttrell,  Judge. 

Action  by  John  Vogel  and  wife  against 
tbe  Houston  Belt  &  Terminal  Railway  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Reversed  and  remanded. 

Andrews,  Ball  &  Streetman,  of  Houston, 
for  appellant  John  Lovejoy  and  Presley  K. 
Ewing,  both  of  Houston,  for  ai)pelleeB. 

McMEANS,  J.  This  suit  was  brought  by 
John  Vogel  and  his  wife,  Christine  Vogel, 
against  the  Houston  Belt  &  Terminal  Rail- 
way Company,  the  Trinity  &  Brazos  Valley 
Railway  Company,  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  the  Beaumont 
Sour  Lake  &  Western  Railway  Company,  and 
the  St  Louis,  Brownsville  &  Mexico  Railway 
Company,  for  damages  alleged  to  have  been 
sustained  by  them  through  the  depredation 
of  their  property  in  the  city  of  Houston,  con- 
sisting of  certain  lots  of  land  upon  whldi 
their  residence  is  altoated,  caused  by  the 
construction  and  operation  of  railroad  tracks 
in  the  vicinity  thereof.  Afterwards  plain- 
tiffs dismissed  their  suit  against  all  tbe  de- 
fendants exc^t  tbe  Houston  Belt  &  Terminal 
Ballway  Company.  The  case  was  tried  be- 
fore a  Jury  and  resulted  In  a  verdict  and 
Judgment  -for  plalntUb  for  $8312.66%,  and 
from  this  Judgment  the  defendant  has  ap- 
pealed. 

The  Issue  of  whether  the  construction  of 
the  defendant's  railroad*  In  the  vicinity  of 
piaintlib'  property,  and  the  operation  of 
engines  and  cars  thereover,  had  depreciated 
the  market  value  of  the  property  or  aibanced 
such  value  was  sharply  contested.  Several 
witnesses  testified  for  defendant  that  plain- 
tiffs' property,  and  other  property  similarly 
situated  with  reference  to  the  tnu^  by  rea- 
son of  the  construction  of  the  road  In  the 
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Tldnlty  had  been  increaaed  In  valn^  while 
certain  wttneasei  tot  i^lntUfs  testifled  that 
the  building  and  operatltni  of  the  road  had 
caused  a  de^edatltm  of  Its  market  value. 
Plalntifl  John  Vogel  was  called  to  testify  In 
his  omi  behalf,  and  testifled  that  there  had 
been  a  depredation.  His  testimoiv  was  ob- 
jected to  on  the  ground  that  he  had 'not 
shown  himself  Quallfled  to  testify  as  to  the 
market  value  of  his  lots  just  before  and  Just 
after  the  construction  of  the  railroad.  The 
objection  was  overruled,  and  this  action  of 
the  court  is  made  the  basis  of  appdlant's 
fifth  assignment  oC  error,  which  Is  submitted 
as  a  proposition  and  whleh  Is  as  f<^lows: 
"The  court  committed  error,  to  the  prejudice 
of  this  dtfendanl;  in  permitting  the  plaintiff 
John  Togel  to  testily  over  the  objections  of 
this  defendant,  and  In  refusing  to  sustain  the 
objections  of  this  defendant  to  the  testimony 
of  the  plaintiff  John  Vogel,  that,  before  the 
railroad  in  question  was  constructed  and 
operations  begun  thereon,  the  property  in 
question  was  worth  about  $6,000  or  fT.OOO 
per  lot,  and  that  said  property  was  then 
worth  from  $6,000  to  $8,000  per  lot,  the  said 
plaintiff,  John  Vogel,  theretofore  having  tes- 
tifled that  he  did  not  know  the  market  value 
•of  said  property,  and  was  not  acquainted 
with  the  market  value  of  the  property  In  that 
vldnlty,  and  this  defendant  having  objected 
to  said  testimony  of  the  plaintiff,  John  Vogel, 
upon  the  ground  that  the  plaintiff  had  testi- 
fled that  he  did  not  know  the  market  value 
of  said  property,  and  hence  was  not  qaallfled 
to  testify  with  respect  thereto,  to  which  rul- 
ing of  the  court  the  defendant  duly  excepted, 
all  of  which  will  more  fully  appear  from  this 
defendant's  bill  of  exception  No.  1  herelu." 

[1]  Appellees  object  to  the  consideration  of 
this  assignment  on  the  ground  that  the  same 
is  not  a  proposition  In  itself  and  Is  followed 
by  none,  and  that  besides  which  there  is  no 
statement  thereunder  tending  to  show  wheth- 
er. If  error  was  committed,  it  was  or  was  not 
reasonably  calculated  to  prejudice  the  de- 
fendant or  produce  an  improper  judgment 
against  it  Tiie  objections,  we  think,  are  not 
tenable^  The  assignment  conforms  to  rules 
24  and  25  (142  S.  W.  zil).  In  that  it  distinctly 
apecifles  the  ground,  of  error  relied  on,  and 
sufficiently  points  out  "that  part  of  the  pro- 
•ceeding  contained  in  the  record  In  which  the 
■error  is  complained  of,  In  a  particular  man- 
ner so  as  to  Identify  it,"  and  is,  in  Itself, 
sufficient  as  a  proposition. 

[2]  The  statement  following  the  assignment 
■consists  of  a  copy  of  the  bill  of  exceptions 
taken  to  the  admission  of  the  evidence  ob- 
jected to  and  is,  we  think,  a  sufficient  state- 
ment under  the  rules.  Tlie  bill  of  excei>- 
tlons  is  as  follows:  "Be  it  remembered  that 
upon  the  trial  of  the  above  numbered  and  en- 
titled cause,  the  plaintiff,  John  Vogel,  on  the 
-examination  in  chief  of  him  by  his  attom^s, 
among  oUier  thli^  testified,  as  shown  by  the 
fltatonrat  of  fiicta,  as  follows:  *At  the  time 


of  the  construction  and  the  beginning  of 
operation  of  thte  road  In  questkm  Z  was  not 
acquainted  with  the  value  of  property  in  Ouit 
neighborhood;  there  never  -had  been  no 
transfers  that  were  made  by  anyl>ody.  I 
think  my  own  propwty  was  worth  jast  as 
much  at  that  time  fbr  me,  that  is,  my  home, 
as  my  homestead,  as  it  was  worth  to  the 
company  that  they  bought  for  their  opera- 
tions. I  am  not  acquainted  with  the  market 
value  of  my  own  property.  I  built  that  place 
for  a  home ;  it  was  not  fit  for  anything  else 
but  a  home.  All  the  property  around  me 
just  before  the  construction  and  operation  of 
this  road  was  being  used  for  dwelling  pur- 
poses. So  far  as  It  was  improved,  it  all  had 
dwelling  houses  on  it  and  was  used  and  oc- 
cupied for  dwelling  purposes.  I  was  espec- 
ially acquainted  with  this  property  and  the 
uses  to  which  it  was  being  put  at  that  time, 
and  the  uses  that  it  was  fit  for.  I  have  been 
living  on  tills  property  that  I  have  for  going 
on  26  years:  I  have  been  living  there  in 
that  neighborhood  that  long.*  Thereupon  the 
plaintiff's  attorney  asked  him  this  question: 
'From  your  acquaintance  with  this  property 
and  the  uses  and  advantages  of  similar  prop- 
erty in  that  neighborhood,  what  in  your  opin- 
ion was  the  fair  market  value  of  this  prc^ 
erty,  taking  In  view  any  use  to  wbttA  it 
might  be  put  just  before  the  construction 
and  operation  of  this  railroad?*  To  wtilch 
question  the  defendant's  attorney  objected, 
saying:  'We  Interpose  the  objection  that  the 
witness  stated  that  he  didn't  know  what 
the  market  value  waa  and  didn't  know  at  a 
sale  of  property  In  that  neighborhood.' 
Which  objection  the  court  then  and  there 
overruled.  'I  mean  without  the  railroad 
there,  just  before  they  put  the  railroad  there, 
without  the  railroad  or  Its  operation,  mat 
was  the  f^  market  ^ue  of  the  property  at 
that  time  7  How  much  was  it  worth.  In  your 
opinion,  the  whole  property  with  the  Im- 
provements? How  much  was  It  worth,  the 
fair  market  value  without  the  railroad 
there?*  To  which  the  witness  answered: 
'I  think  my  whole  property,  with  Its  improve- 
ments, its  fair  maiiEet  value  without  the  rail- 
road there,  was  about  $6,000  or  $7,000 
a  lot  I  had  two  lots  and  an  eighth.  Of 
course,  that  would  be  with  the  improve- 
ments, hot  it  was  not  for  sale;  I  didn't 
want  to  sell  It;  it  has  never- been  on  the 
market  I  said  that  I  had  two  lots  and  an 
eighth;  it  measures  up  two  lots  and  25  square 
feet  It  is  25  feet  of  lot  12,  the  key  lot.  I 
think  It  was  worth  about  $6,000  or  $7,000  a 
lot  with  the  improvements  on  It,  just  like  it 
stood  then;  I  don't  think  It's  worth  any- 
thing more.*  To  which  action  of  the  court 
In  overruling  said  objection  and  in  admitting 
said  answer  the  defendant  then  and  there  In 
open  court  excepted.  Thereupon  the  witness 
was  asked  by  his  attorney  the  following 
question;    'What  in  your  opinion  was  the 
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fair  market  value  of  this  property  for  any 
nae  to  which  it  might  be  pat  before  the  road 
was  built  there  and  bc«an  to  nm  Ita  trains 
there?*  Thereupon  the  defendants  renewed 
tbeir  oblectlona,  saying,  The  court  under- 
stands that  our  objection  goes  to  all  of  thls,'to 
which  the  court  responded  In  the  affirmatlTe. 
The  witSMS  thai  answered  the  question  as 
foUows:  *Aa  to  what  It  wu  worth,  taking 
Into  oonslderatton  any  use  to  which  It  might 
be  pat,  Just  before  the  raUn»d  was  put 
tliere,  without  the  road,  with  no  railroad 
tbo*^  I  don't  know  what  It  was  worth.  I  know 
what  It  was  worth  to  me,  but  I  couldn't  tes- 1 
tifjr  what  It  was  worth.  Its  maricet  value; 
I  know  what  it  was  worth  to  me  to  Uto  on 
at  that  time.  I  don't  know  what  it  was 
worth  for  any  other  man  to*llTe  on.'  There- 
after the  question  was  renewed  by  the  plain- 
tiff's attorney  and  was  answered  by  plaintiff 
as  foUows:  'Before  the  railroad  was  con- 
stmcted  through  there,  I  think  that  that 
property  was  worth  Just  as  much  as  the  rail- 
road has  been  paying  to  other  [>eople;  I 
think  It  was  worth  from  |7,000  to  ¥8,000 
a  lot;  that  includes  the  Improvements.' 
Thereupon  the  plaintltTs  attorney  asked  the 
plalntlft  the  following  question:  'Now,  Mr. . 
Yogel,  what  was  the  fair  market  value  of  the ' 
prcqier^  for  any  use  to  which  it  might  be 
put  after  the  road  was  built  and  constructed 
there^  and  has  been  since,  after  they  com- 
menced operattiv  trains  there?*  Thereupon 
the  defendants  renewed  their  said  objection , 
and  exception,  and  the  court  remarked  that 
he  would  treat  the  objection  as  gi^ng  all  the 
way  through  the  testimony.  The  witness 
then  answered:  'I  say  Hut  since  tlie  road 
was  put  tbete  it  aint  worth  more  than 
41,000,  as  It  stands,  for  dwelling  purposes.' 
Therenpon  tlie  witness  was  again  asked  by 
His  attorney:  *Wkat  in  your  opinion  was  the ; 
fair  market  value  of  this  property  for  any  j 
use  to  which  It  might  be  pat  before  the  road  | 
was  built  there  and  began  to  run  its  trains , 
there,  you  said  awhile  ago?*  To  which  the  i 
witness  answered:  'I  said  awhile  ago  that  It 
was  worth  from  ^,000  to  $8,000.'  Thereup- 
on the  witness  was  again  asked  by  his  attor- 
ney what  was  the  fair  market  value  of  the 
property  for  any  nse  to  which  it  might  be  put 
after  the  road  was  built  and  constructed 
and  bad  been  since  after  they  commenced 
operating  trains  there,  and  the  witness  again 
responded:  'For  residence  purposes  it  ain't 
worth  more  than  $1,000  a  lot  since  the  build- 
ing and  construction  there  of  the  road  and 
after  they  commenced  opontlng  trains  over 
!t*  Thereafter  the  witness  was  again  asked 
substantially  the  same  question  by  his  a^ 
.-omey,  and  again  responded:  'It  aint  worth 
mon  than  $1,000  for  dwelling  purposes,  and 
It  might  be  less.'  nmeupon  the  deCendants 
objected  and  mored  that  the  answer  vt  the 


witness  be  stricken  out,  upon  the  ground  that 
he  had  stated  that  he  did  not  know  the 
market  value  of  the  property,  which  objec- 
tion and  motion  were  by  the  court  overruled. 
All  of  the  aforesaid  objections,  repeated  as 
aforesaid,  and  allowed  as  extending  through- 
out said  testimony  so  far  as  arollc&hle,  tiie 
court  overruled  and  allowed  the  answers  of 
the  wltn^  as  aforesaid,  to  be  introduced  in 
evidence,  and  to  each  of  the  rulings  of  the 
court  In  each  of  the  partlcnlars  aforesaid  Uie 
defendants  then  and  there  In  open  court  ex- 
cepted as  and  when  the  same  were  so  made, 
and  this  bill  of  exceptions  Is  here  now  ten- 
dered by  the  defeadanta  in  this  behalf,  with 
the  request  that  the  same  be  examined,  ap- 
proved, and  ordered  filed  aa  a  part  of  the 
record  in  this  causey  which  Is  accordingly 
don&" 

[3]  Before  plaintiff  could  be  allowed  to  tes- 
tify as  to  the  market  value  of  his  lots,  either 
before  or  after  the  construction  of  the  road, 
be  must  have  shown  himself  qualified  to 
speak.  This  he  did  not  do,  but,  on  the  con- 
trary, expressly  stated  that  he  did  not  know 
what  snch  value  was;  nevertheless  he  was 
permitted  to  give  his  opinion.  His  testimony 
In  the  circumstances  was  improperly  receiv- 
ed. C&Uen  V.  Collins,  135  S.  W.  051. 

[4]  But  appellees  contend  that  the  testi- 
mony was  admissible  because  It  was  shown 
by  the  testimony  of  plaintiff  in  that  connec- 
tion that  he  was  especially  acquainted  with 
the  property  and  to  the  uses  to  which  it  was 
being  imt  at  tliat  time  and  the  uses  that  it 
was  fit  for,  and  that  in  answering  that  he 
was  not  acquainted  with  its  market  value  he 
added  that  "there  never  had  been  no  trans- 
fers that  were  made  by  anybody"  In  that  im- 
mediate locality,  thus  showing  that  be  meant 
he  did  not  know  the  value  in  the  sense  there 
had  been  no  sales  to  accurately  determine  It 
We  think  an  answer  to  this  contention  Is 
found  in  the  language  of  the  witness,  where 
he  says:  "As  to  what  it  was  worth,  taking 
into  constderatton  any  nse  to  which  it  might 
be  put,  Just  before  the  railroad  was  put 
there,  without  the  railnud,  with  no  rail- 
road there,  I  don't  know  what  It  was  worth. 
I  know  what  it  was  worth  to  me,  but  I 
couldn't  testify  what  It  was  worth.  Its  mar* 
ket  value;  I  know  what  ft  was  worth  for 
me  to  live  on  at  that  time;  I  don't  know 
what  it  was  worth  for  any  other  man  to 
live  on."  The  error  In  admitting  the  testi- 
mony requires  a  reversaL 

We  have  carefully  examined  the  other  as- 
signments of  error  and  their  several  proposi- 
tions presented  by  appellant  in  its  brief,  and 
are  of  the  opinion  that  none  of  them  are 
well  taken,  and  they  are  severally  overruled. 

For  the  error  Indicated,  the  Judgment  of 
tlie. court  below  la  reversed,  and  the  cause 
remanded. 

Reversed  and  vonanded. 
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HARTSHORN  BROS,  et  aL  V.  WILLIAM- 
SON. 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Fab.  2%  1913.   Rehearinc  Denied 
April  5.  191S.) 

1.  Masteb  and  Servant  <|  107*)— Tranbito- 
BT  Condition— Placx  of  Wobk. 

The  piling  op  of  excelsior  from  the  cotter 
around  tbe  machine  for  baling  np,  dnring  the 
absence  of  the  serrant,  who  fed  the  baling  ma- 
chine, on  an  errand  for  the  master,  rendering 
the  work  of  feeding  the  machine  dangerous, 
was  not  a  mere  transitorjr  condition,  not  to 
have  been  anticipated  by  toe  master  in  prorld- 
tng  a  safe  place  to  work. 

[Ed.  Note.— For  otber  casea.  see  Blaster  and 
Servant,  Cent  Hig.  H  10»-2ffii;  212,  264,  2S5; 
Dec.  Dig.  g  107.*I 

2.  Master  and  Servant  ({  281*>— Pebsohai. 
Injuries— CoNTBiBUTOBT  Neouoence. 

In  an  action  for  personal  injnries  by  a 
•ervant,  who  In  feeding  a  madilne  for  baling 
excelsior,  while  standing  on  excelsior  piled 
aronnd  the  machine,  fell  and  had  his  hand 
crusbed  in  the  press,  evidence  Aeld  to  warrant 
a  finding  that  the  servant  was  not  gnlltr  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  987-896;  Dec.  Dig.  | 
281.*] 

8.  Master  and  Servant  (S  280*)— Asbuiip- 
noN  OF  Risk— Etidbncb. 

In  an  action  for  personal  injuries  bv  a 
suvant,  who  In  feeding  a  machine  for  baling 
excelsior,  while  standing  on  excelsior  piled 
around  the  machine,  fell  and  bad  bis  hand 
crushed  in  the  press,  evidence  held  to  warrant 
a  finding  that  the  servant  did  not  assume  tbe 
tbe  risk. 

[Ed.  Note.— ^or  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  081-986;  Dec  Dig.  1 
280.*] 

4.  Appeal  and  Error  (|  1002*)— Review— 
Finding  of  Jurt— Conflictino  Evidence. 

Where  the  evidence  is  conflicting,  tbe  find- 
ing of  the  jury  Is  not  reviewable  on  appeaL 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S935-3937;  Dec.  Dig.  | 
1002.*] 

5.  Master  and  Servant  Q  163*)— Dutt  to 
Warn— Neolioencb. 

It  is  the  duty  of  a  master  to  warn  a  boy 
of  all  dangers  not  obvious,  or  not  brought  home 
to  his  knowledge  by  the  exercise  of  ordinary 
care  In  the  performance  of  bis  duties ;  a  failure 
to  do  so  being  negligence. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant^  Cent  Dig.  gfi  314^17;  Dec.  Dig.  i 
163.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  H.  Buck,  Judge. 

Action  by  EltoD  C.  Williamson,  by  next 
friend,  against  Hartshorn  Bros,  and  others. 
Jadgment  for  plaintiff,  and  defendants  ap- 
peal. Afflrmed. 

Gapps,  Oant«y,  Hanger  &  Short  and  Will 
Li  Brans,  all  of  Ft  Wortti,  for  appellanta 
Undiley  M.  Brown  and  Ben  M.  Terrell,  both 
of  Ft  Worth,  for  appellee 

CONNER,  C.  J.  Appellants  have  appealed 
from  a  judgment  against  them  in  tbe  sum  of 
$1,295.83,  awarded  as  damages  to  Elton  C. 
Williamson,  a  minor,  for  personal  injuries 


received  while  operating  a  machine  for  bal- 
ing excelsior. 

A  number  of  sronnds  of  ne^igence  were 
alleged  in  behalf  of  the  minor  as  a  basis  tor 
recoveiy,  but  the  court  submitted  only  the 
issue  of  whether  appellants  had  famished 
him  a  reasonably  safe  place  in  whldi  to 
work,  also  sabmlttbig  the  defense  of  as- 
sumed risk  and  contributory  n^llg^iee,  which 
had  been  pleaded  by  appellants.  In  dis- 
posing of  tbe  appeal,  therefore,  we  will  con- 
fine ourselves  to  matters  pertinent  alone  to 
the  Issues  submitted. 

The  eridence  shows  that  appellants,  among 
otber  thliiga,  were  engaged  In  cutting  and 
baling  excelsior.  The  cutting  and  baling  ma- 
chines were  situated  in  a  room  from  60  to 
70  feet  long  and  18  feet  wide.  The  cutting 
machines  were  located  within  about  15  feet 
of  the  south  end  of  the  room,  the  baling 
machine  Within  a  couple  of  feet  of  the  east 
wall  of  the  room,  and  at  its  nearest  point 
some  6  or  7  feet  north  of  tbe  cutting  ma- 
chines. The  cutting  machines  were  four  in 
number,  and  were  at  the  time  operate  by  a 
Mr.  Stacks,  who  had  charge  of  the  room, 
and  whose  business  it  was  to  feed  the  cut- 
tlDg  machines  with  wood.  These  machines 
would  shave  the  pieces  of  wood  with  which 
tbey  were  fed  Into  small  strips  or  shavings, 
known  as  excelsior.  The  excelsior  would  be 
deposited  toward  the  north  and  In  the  di- 
rection of  tbe  baling  machine.  The  baling 
machine  or  press  was  made  in  much  the 
same  way  as  an  ordinary  hay  press.  It  con- 
sisted of  a  box  about  18  inches  square  and 
14  feet  long  extending  horizontally.  About 
midway  of  the  box  there  was  an  opening 
In  the  top  about  22^^  or  24  inches  long  end 
about  15  or  16  inches  wide,  into  which  tbe 
excelsior  was  fed.  Tbe  excelsior,  after  be- 
ing thus  placed,  which  was  done  with  the 
hands,  was  pressed  by  what  is  termed  a 
"blockhead,"  which  operated  within  the  box 
backward  and  forward  about  22  inches;  Itn 
velocity  being  about  5^  or  6  strokes  to  the 
minute.  The  machines  in  question  were  lo- 
cated upon  a  concrete  floor,  and  the  baling 
press  extended  above  the  floor  some  2  or  3 
feet  Elton  C.  Wllllaiuson  was  but  a  few 
months  over  16  years  of  age  at  the  time  of 
bis  employment  by  appellant  to  oi)erate  the 
baling  machine,  and  was  wholly  without  ex- 
perience In  the  labor  In  which  he  was  em- 
ployed. The  evidence  shows  that  he  waa 
hurt  on  the  third  day  after  his  employment 
His  testimony  was  to  the  effect  that  as 
Stacks  operated  the  cutting  machine  he  (the 
boy)  would  gather  tbe  excelsior  and  feed  the 
press  and  bale  it;  that  he  was  able  to  bale 
the  excelsior  as  fast  as  It  was  cut,  and  had 
been  able  to  do  so,  and  to  keep  the  floor 
upon  which  he  stood  in  feeding  the  press 
clear,  up  to  the  day  of  his  injury ;  that  about 
noon  of  that  day  he  was  directed  to  go  to 
another  part  of  the  city  upon  a  mission  not 
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Included  wifhln  Ub  employment,  and  upon 
his  return  found  tbat  the  excelsior  bad  ac- 
cumulated and  become  pressed  up  and 
around  tbe  baling  pnea  almost  level  wUb  Its 
top;  that  be  said  to  Mr.  Stadcs,  "  'I  did  not 
have  room  to  work  there;'  and  he  said  we 
did  not  hare  anywhere  to  put  the  excelsior. 
He  told  me  I  would  have  to  feed  It  as  it 
was."  He  further  testified  to  the  effect  he 
bad  to  feed  the  baling  press  as  directed  by 
Mr.  Stacks,  and  while  In  the  act  of  pressing 
excelsior  into  the  horoer  of  the  press,  and 
while  standing  on  the  accumulated  excelsior 
after  he  had  fed  it  away  from  around  and 
under  him  about  half  down  to  the  floor,  the 
excelsior  slipped  from  under  him,  and  he 
was  thrown  forward  and  one  of  his  hands 
caught  and  crushed  in  the  press  before  he 
could  extricate  it 

The  evidence  sharply  conflicted  on  the  Is- 
eae  of  whether  the  boy  bad  been  warned  of 
the  dangers  attending  bis  employment.  He 
testified  tbat  after  he  bad  been  employed  by 
Mr.  Hartshorn  the  latter  took  blm  down  to 
the  excelsior  room  and  told  blm  tbat  "Mr. 
Stacks  would  show  ihe  what  to  do.  He  did 
not  say  anything  else.  After  that  Mr.  Stacks 
just  took  the  excelsior  In  his  arms  and  pack- 
ed It  In  and  told  me  to  do  likewise.  He  did 
not  give  me  any  Instruction  or  warning  about 
the  danger  or  probability  of  getting  caught 
in  the  machine,  or  anything  of  the  kind.  He 
did  not  warn  me  not  to  stand  on  the  ex- 
celsior." Mr.  nartshorn  testified  that  "when 
I  first  took  him  {the  boy]  down  there  I  turn- 
ed him  over  to  Stacks,  who  had  charge  of 
the  place.  I  visited  the  place  every  morning. 
One  morning  I  went  there,  and  the  boy  had 
let  the  excelsior  accumulate  up  t&  the  height 
of  the  first  timber  of  the  press,  and  I  said, 
'Here,  this  won't  do,'  and  explained  to  him 
if  he  stood  upon  that  he  would  lose  bis  bal- 
ance and  fall  over  In  there.  'Tou  must  stand 
on  the  floor.*  Aijd  be  says,  'Well,  It  Is  a 
lot  easier  for  me  to  run  it  bere.*  The  first 
occurrence  was  the  day  prior  to  the  time  the 
boy  got  hurt  The.  morning  of  the  day  the 
boy  got  hurt  I  spoke  right  sharply  to  him. 
I  said,  'Did  not  'I  tell  you  to  keep  off  of 
Uds?"  and  he  said,  'It  Is  much  eafder,'  and  I 
says:  'Ton  must  keep  off  of  this,  or  you 
won't  work  here  any  longer:  It  Is  dangerous.' 
I  tried  to  Impress  upon  his  mind  that  he 
niust  keep  off  it  and  keep  it  off  the  floor. 
I  went  to  Stacks  and  told  him  that  boy  was 
going  to  fall  In  there  and  get  hurt  and  I 
aaya:  'Either  keep  that  boy  off  that  excel- 
sior and  make  him  keep  it  clean  away  from 
there — clean  all  around — or  Are  him  right 
straight   Z  won't  take  a  chance  like  that' " 

Stacks  also  testified.  He  stated,  among 
other  things:  "The  boy  came  down  one 
evening  and  said  Hartshorn  hired  him  and 
sent  him  down  to  me.  I  explained  to  him 
the  danger  there  was  In  the  press.  •  •  • 
The  morning  of  the  day  the  boy  got  hurt 
Hartshora  came  up  there  and  stopped  and 


talked  with  the  boy.  After  be  talked  to  the 
hoy,  he  came  to  me  and  says,  'Stacks,  If  tbat 
boy'  don't  keep  the  excelsior  out  of  bte  way, 
you  fire  him.'  After  Hartshorn  went  away, 
I  told  him  [the  boy)  Hartshorn  had  been 
after  me  and  told  him  to  keep  the  excelsior 
out  of  his  way,  and  If  he  did  not  I  would  fire 
him.  I  said  to  him  tbat  was  what  Hart- 
shorn told  me."  Stacks  farther  tesUfled  to 
circumstances  indicating  that  the  boy's  hurt 
was  due  to  the  fact  that  he  was  looking  at 
a  perstm  standing  at  a  window  in  the  east 
side  of  the  building,  instead  of  at  his  work; 
and  there  was  other  evidence  to  the  dieet 
that  the  cutting  and  baling  machines  and  the 
room  wltliln  which  they  were  located  were 
reasonably  safe  ui\der  usual  conditions.  Oth- 
er facts  may  be  hereinafter  added  In  the 
course  of  this  opinion. 

[1]  Pretermitting  a  discussion  of  propo- 
sitions relating  to  grounds  of  negligence  not 
submitted,  we  'will  first  notice  appellants' 
fourth  assignment  of  error.  In  this  com- 
plaint  Is  made  of  the  charge  submitting  th? 
issue  of  a  safe  place  within  which  to  work, 
on  the  ground  that  it  was  inapplicable,  the 
particular  proposition  being  that :  "The  evi- 
dence showing  that  the  place  furnished  ap- 
peUee  In  which  to  work  was  safe  and  not 
defective,  and  that  It  was  rendered  unsafe. 
If  at  all,  by  the  manner  In  which  appellee 
and  his  fellow  employe,  Mr.  Stacks,  executed 
the  work,  and  that  these  conditions  of  which 
appellee  complained  were  temporary  and  a 
mere  detail  of  the  work,  which  appellant  was 
not  obliged  to  supervise,  the  said  charge  was 
Inapplicable  to  the  case,  and  It  was  error  to 
overrule  the  motion  for  a  new  trial." 

That  it  Is  the  duty  of  the  master  to  nse 
ordinary  care  to  provide  his  servants  or  em- 
ployes a  reasonably  safe  place  to  work,  and 
that  this  duty  Is  nondelegable,  Is  too  well  es- 
tablished to  require  the  citation  of  authority. 
But  the  liability  of  the  master  for  a  non- 
observance  of  this  rule  Is  held  not  to  extend 
to  mere  transitory  perils  of  which  he  has 
no  notice  and  arising  during  the  performance 
of  the  duties  of  the  employ^,  and  not  brought 
about  by  reason  of  faults  of  plan  or  of  con- 
struction, or  for  want  of  reasonable  rules 
for  the  protection  of  the  employe.  See  2 
Labatt  on  Master  and  Servant  S§  S87,  588. 
Direct  Navigation  Co.  v.  Anderson,  29  Tex. 
Civ.  App.  65,  60  S.  W.  174;  Wells  Fargo  & 
Co.  V.  Page,  29  Tex.  Civ.  App.  489,  68  S.  W. 
628;  Armour  &  Co.  v.  Dumas,  43  Tex.  Civ. 
App.  36,  95  S.  W.  710.  In  the  Anderson  Case 
Anderson's  Injury  was  caused  by  bis  foot 
slipping  from  an  Iron  pipe  that  bad  been  neg- 
ligently itermltted  by  other  employes  to  re- 
main upon  the  deck  of  a  tugboat,  and  It  was 
held  that  the  danger  thus  brought  about  was 
one  of  Anderson's  assumed  risks,  and  tbat 
the  master  was  not  liable  In  the  Page  Case 
it  was  held  tbat  the  express, company  was 
not  liable  tor  the  negligence  of  one  of  Page's 
fellow  servants  In  so  placing  a  piece  of  tUu- 
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ber  In  an  express  car  as  to  permit  of  Its 
falling  upon  Page's  foot  And  In  the  Damas 
Case  this  court  held  that  the  master  waa  not 
liable  for  the  n^Ilgence  of  a  sweeping  gang, 
whl<*  bad  permitted  a  piece  of  timber  with 
spikes  or  nails  ttaere^  with  nptumed  i>olnts, 
to  remain  upon  the  floor  of  the  room  within 
which  Dumas  was  at  work,  and  by  reason  of 
whidi  Dumas  waa  Injtired.  In  all  of  tbese 
cases  the  Injuries  were  caosed  by  mere  tem- 
porary condlttona,  occasioned  by  the  negli- 
gence of  fellow  servants,  which  the  master 
could  not  reasonably  hare  anticipated.  But 
not  so  here  as  we  think.  It  Is  to  be  obeerred 
that,  while  appellants  now  urge  that  Stacks, 
the  foreman  In  charge  of  the  room  within 
which  Elton  G.  Williamson  waa  at  work,  was 
a  fellow  serrant  with  hlifa,  yet  the  eridence 
quoted  shows  that  to  him  waa  committed  not 
only  the  pow«  of  general  snperintendenoe, 
but  also  the  speciflc  dut7  of  seeing  that  the 
hoj  should  not  feed  the  press  while  standing 
on  the  excelsior,  having  power  to  discharge, 
and  appellants  did  not  even  plead  that  the 
Injury  complained  of  waa  caused  by  the  neg- 
ligence of  ft  fellow  serrant  The  trial  below 
seems  to  have  proceeded  upon  the  theory 
throughout  that  Stadu  was  a  vice  prindpal; 
the  defense  being  that  he  in  fhct  was  guilty 
of  no  negUgem»  In  either  failing  to  remove 
the  accumulated  excelsior  from  the  spot 
where  it  was  Elton  G.  Williamson's  duty  to 
stand,  or  in  giving  the  order  tiiat  he  did  for 
the  boy  to  proceed  with  his  work  in  the  con- 
dition the  excdslor  was  shown  to  be.  It  la 
to  be  further  observed  that  the  condition 
with  which  the  boy  was  oonftonted  on  his 
return  finnn  another  jwrt  of  the  cll7,  u  stat- 
«d<  by  him,  can  hardly  be  said  to  be  a  mere 
transitory  condition,  not  to  have  been  an- 
ticipated. As  shown  by  the  testimony  of 
appellant  Hartshorn  himself,  excelsior  had 
more  than  onoe  before  accumulated  on  the 
spot  from  which  the  excelsior  press  was  to 
be  fed ;  and  while  he.  aa  well  as  Stacks,  tes- 
tified that  it  waa  the  dut7  of  the  boy  to  keep 
the  place  <dean  and  free  from  accumulated 
excelsior,  yet  the  fact  that  the  excelsior  was 
liable  to  so  accumulate,  both  from  careless 
handling  on  the  part  at  the  Ix^  and  In  the 
very  manner  in  which  It  was  shown  to  have 
accumulated  on  the  occasion  in  question, 
must  have  been  in  oontemplatlou  of  the 
master.  Hartshorn,  and  certainly  waa  within 
the  contemplation  of  Stacks,  the  operator  of 
thB  cutting  machines.  He  could  but  know, 
and  in  fact  does  not  dttiy,  titiat  upon  the 
return  of  the  boy  the  excelsior  had  accumu- 
lated aa  the  result  of  his  own  labor  during 
the  boy's  absence. 

Under  such  drcnmatances  we  can  but 
think.  In  the  absence  of  contributory  negli- 
gence on  the  boy's  part  and  in  the  absence 
of  a  risk  assumed  by  him  because  of  a  knowl- 
edge of  the  danger,  that  the  master  would 
lie  liable  for  Negligence  on  the  part  of  Stacks, 
whether  he  be  viewed  as  a  vice  principal  or 


merely  as  a  coemploy&  See  S.  A.  Foundry 
Co.  V.  Drlsh,  38  Tex.  Civ.  App.  214,  85  S.  W. 
440;  So.  Pac.  Ry.  Co.  v.  Markey  (Sup.)  19 
S.  W.  392;  McDonald  v.  Champion  Iron  & 
Steel  Co.,  140  Mich.  401.  103  N.  W.  ft29.  The 
case  last  cited  seems  particularly  in  {tolnt 
There  a  boy  of  14  years  of  age  waa  em- 
ployed to  gather  scrap  that  fell  from  the 
Imck  of  a  trimming  machine  and  bind  them 
in  bundles  and  place  the  bundles  behind  him. 
Other  boys  were  likewise  engaged  behind 
other  trimming  madiloes  extending  in  a  line 
within  the  same  room.  The  boy,  In  going 
behind  the  extended  line  of  cutting  machines 
as  the  circumstances  show  that  it  was  his 
duty  to  do  at  the  tlme^  stumbled  over  an 
unseen  bundle  of  scraps  that  another  boy 
had  negligently  permitted  to  remain  in  the 
way,  and  it  was  held  that  the  master  was 
liable  inaamwdi  as  the  space  provided  for 
the  work  was  confined,  and  that  the  usual 
and  required  method  of  doing  the  work 
mi|}it  reasonably  be  expected  to  result  in 
the  piling  of  scraps  across  the  passageway 
near  the  oogwheelB,  and  thereby  expose  pass- 
ing scrap  boys  to  solous  peril,  and  inasmuch 
aa  the  defendant  had  not  made  adequate  pro- 
visions for  Oie  removal  of  the  scrap,  but  per- 
ndtted  the  accumulation;  the  decision  pro- 
ceeding upon  the  theory  that  the  rule  re- 
quiring the  master  to  furnish  a  safe  place  to 
work  applied,  and  that  the  n^llgence  of  the 
employe  who  left  the  bundle  of  scrap  in  the 
way  was  not  among  the  assumed  risks  of  the 
injured  boy. 

[Z-B]  Of  conrs^  if  Elton  WlUiamsoa  was 
guilty  of  negllc^ice,  or  if  his  injury  was 
the  result  of  a  risk  assumed  by  him,  the 
Judgment  should  be  set  aside;  but  both  of 
these  issues  were  submitted  to  the  Jury,  and 
ttie  evidence  is  such  as  that  we  cannot  dis- 
turb the  verdict  thereon  in  appellee's  favor. 
The  boy  spociflcally  denied  that  he  was  look- 
ing at  a  person  In  an  east  window,  and 
thus  permitted  his  hand  to  be  caught  in  the 
press ;  and  It  cannot  be  said,  as  a  matter  of 
law,  that  he  was  guUly  of  contributoiy  negu.- 
gence  in  obeying  his  foreman's  orders  to  pro- 
ceed with  his  woriE  with  the  condition  of 
the  excelsior  as  it  was.  The  risks  assumed 
were  those  ordinarily  attending  the  work 
for  which  he  was  employed,  but  he  did  not 
assume  negligence  on  the  part  of  his  employ- 
er, or  of  one  to  whom  the  master  had  com- 
mitted an  undelegable  duty;  and  while  the 
boy  testified  that  he  knew  the  danger  of 
getting  his  hand  in  the  press,  he  clearly  de- 
nied a  knowledge  of  the  character  and  ex- 
tent of  the  danger  Involved  In  attempting  to 
feed  the  press  while  standing  on  an  elevated 
accumulation  of  excelsior.  That  both  ap- 
pellants Hartshorn  and  Stacks  testified  to 
the  effect  otherwise  cannot  now  avail  appel- 
lants. The  verdict  settled  this  controversy 
in  the  boy's  favor.  It  Is  undisputed  that 
Elton  Williamson,  while  bright  for  one  of 
his  years,  was  of  an  Immature  age  and 
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whtdly  Inazpnlenced  In  tlie  work  for  wblcli 
he  was  called  to  do,  and  It  web  the  duty  of 
the  master  to  warn  him  of  all  dangers  not 
obrlons,  or  not  brought  borne  to  tbe  knowl- 
edge of  the  boy  the  exerdae  of  ordinary 
care  in  the  performance  of  hla  own  dutleB,  and 
a  failnre  to  so  warn  him— and  aoch  failure 
most  be  Imputed  to  tbe  verdict  ct  the  Jury — 
constltnted  negligenoe  not  within  the  rlake 
anumed  by  Elton  WiUIanuon. 

We  conclude  that  tbe  evidence  rapports 
tbe  verdict  in  appdlee's  fhvor  on  both  tbe 
Iflsue  of  contributory  negligence  and  of  as- 
anmed  risk,  as  well,  also,  as  tbe  verdict  to 
the  effect  that  appelianta  were  guilty  of  neg- 
ligence in  not  malntalnii^,  at  tb»  time  of 
raton  ^niliamson's  Injury,  a  safe  lOace  for 
him  to  work.  What  we  have  said,  vre  think, 
snflldently  dievosea  of  the  questions  pre- 
aented,  and  it  follows  that  the  Judgment  most 
be  affirmed. 


PECOS  &  N.  T.  RT.  CO.  v.  PORTER  et  aL 

(CJoort  of  Civil  Appeals  of  Texas.  Amarillo. 
Uaich  22.  1913.    Rehearing  Z>enled 
AprU  26,  1013.) 

X.  Paoocas  <|  6*>— AwiiDiiiNn— New  Oavbi 

or  AcnoN. 

The  dropping  of  one  plaintiff  from  a  rait, 
or  the  adding  of  another  plaintiff,  or  the  elimi- 
luition  of  a  defendant  improperly  joined,  by  fil- 
ing an  amendment  to  the  petition,  doea  not  con- 
■atnte  a  new  canse  of  action  or  an  abandonoient 
of  the  original  action,  and  additional  service 
process  is  not  necessary. 

[Bd.  NotSiT— For  otiier  cases,  sse  Proeen, 
Cent.  Dig.  I  6;  Dec.  Dig.  I  6.*] 

2.  AasiOHiaiiTS  d  121*)— I"'™'  ™  FaxiaHT 
— BioBT  or  AoTxon. 

Part  owners  of  a  car  load  of  freight,  dam- 
aged during  transit,  may  assign  their  claim  to 
one  of  tbelr  number,  who  may  sue  for  and  re- 
cover the  entire  damages  in  Us  own  name  as 
assignee. 

[Bd.  Notfc— For  other  eases,  see  Asslnimenti, 
Cnt  Dig.  H  200-206;  Dee.  Dig.  |  m.«] 

8.  ABATDOm  AKD  RiVXVAL  Q  41*)— ASSIQM- 

man  or  CAvm  of  Aonoir. 

An  assignment  of  a  cause  of  action  peodiog 
the  action  Is  proper  and  does  not  neceasitBte  a 
change  of  parties. 

[Ed.  Note. — For  other  cases,  see  At>atement 
and  ReviTsl,  Cent  Dig.  ||  212-220;  Dec  Dig. 
I  41.*1 

4.  PUADIVG  (I  240*)— AUNDVSNTa— NoTioa. 

Under  Bev.  St  1805,  art  1188,  giving  the 
right  to  file  amended  pleadings  in  vacation,  a 
VtiTty  is  not  entitled  to  notice  of  tbe  filing  in 
vacation  of  an  amendment  not  setting  up  a 
new  cause  of  action  or  injecting  new  issues, 
but  which  merely  omits  some  ot  the  plaintiffs 
and  defendants. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  636^1 ;  Dec.  Dig.  S  240.«] 

5.  CouBTB  (I  489*)— Stats  Coubts— Jueibdic- 

The  state  courts  have  jurisdiction  of  an 
action  against  a  carrier  for  tbe  conversion  of 
an  interstate  shipment  though  the  shipper  has 
filed  a  complaint  with  the  Interstate  Commerce 


Commission  and  the  carrier  has  apiteared  and 

answered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1324-1330, 1BS3-1341, 1372-1374;  Dee. 
Dig.  1  489.*] 

6.  Abatkicent  Ann  Rbvital  <|  12*)— Pend- 
SMCT  or  Ot«bb  Suit. 

A  plea  of  anotbor  salt  pending,  based  on 
the  pendency  of  a  snlt  in  a  federal  court.  Is  not 
sustainable. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  87-91,  94.  96.  98; 
Dec  Dig.  I  12.*] 

7.  Etidbnce  d  474n  —  Opiniom  Bvideuce  — 

COUPBTENOT  or  WiTNBBSEa. 

A  witness,  who  stated  on  direct  examination 
that  he  knew  the  market  value  of  property,  and 
not  cross-examined  as  to  his  knowledge  thereof, 
was  properiy  permitted  to  testify  to  maiket 
value. 

[Ed.  Note.— E>)r  other  cases,  see  Bvidence, 
Cent  Dig.  SS  2196-2219;  Dec  Dig.  f  474.*] 

8.  Carbtebs  (S  94*)— CoirviBSiOR  or  Fbexobt 
— Measubb  of  Dahaoes. 

The  measure  of  damages  for  the  conversion 
by  a  carrier  of  household  and  kitchen  furniture 
is  not  market  value,  bot  actual  value,  and,  to 
prove  value  of  boascAold  and  kitchen  furniture, 
it  is  not  necessary  to  first  es'tablisb  the  fact 
that  there  was  a  market  value. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  867-305,  456;  Dec  Dig.  S  94.^ 

0.  Evidence  ({  474*)  —  Opinion  Evidence  — 

Cohfeienot  or  .Witnesses. 

«  A  witness  who  positively  testifies  tbst  be 
knows  the  value  of  bousebdd  and  Utchra  fur- 
niture is  competent  to  testify  to  actual  valuer 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2196-2219 ;  Dec  Dig.  S  474.*] 

10.  Cabbiebs  (S  26*)— Fbbiqht  Rate— Inteb- 
STATE  Rate. 

Where  no  specific  rate  from  point  of  origin 
to  destination  of  a  through  shipment  is  provid- 
ed, and  no  specific  manner  of  constructing  the 
combination  rate  for  it  is  prescribed,  tbe  lowest 
combination  of  rates  applicable  over  the  ronte 
is  the  lawful  rate  for  the  shipment 

[Ed.  Note.— For  other  eases,  see  Carriers. 
Cent  Dig.  SS  67^;  Dec  Dig.  |  2S.*] 

11.  Cabuebs  (S  26*)— Fbeioht  Rate— Inteb- 
8TATE  Rate. 

Where  a  commodity  rate  is  named  in  a 
tariff  between  specified  points,  tbe  commodity 
rate  is  the  lawfal  rate  and  the  only  one  that 
can  be  used  with  relation  to  such  trafllc  be- 
tween  the  designated  points,  -though  a  class  rate 
'or  some  combination  may  make  a  lower  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  67-82;  Dec.  Dig.  S  26.*! 

12.  Cabbiebs   <S   01*)   —  GOnvebbion  or 
Fbeioht — Liabilitt. 

Where  a  terminal  carrier  of  an  interstate 
shipment,  through  a  mistake  as  to  the  rate,  re- 
fused to  deliver  the  goods  until  a  higher  rate 
than  it  was  entitled  to  charge  had  been  paid, 
the  refusal  amounted  to  a  conversion,  especially 
where  the  shipper,  on  the  correct  rate  being 
ascertained,  promptly  tendered  it  and  the  meas- 
ure of  danuiges  was  the  value  of  the  goods  at 
the  time  of  such  refusal  and  not  at  snbse- 
gueot  time  of  tender  by  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  338-366;  Dec  Dig.  S  91.*] 

13.  Tbial  (S  256*)— InvrKacnoKS— Bequests 

— Necessitt. 

A  carrier,  in  an  action  for  the  conversion 
of  freight,  may  not  complain  of  any  error  in 
an  instruction  fixing  the  date  of  tbe  conversion. 
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ID  the  absence  of  a  reqnested  diarge  correctlr 
fixing  the  date. 

[Ed.  Note.— For  other  casn,  see  Trial,  CenL 
Dig.  S§  62S-641 ;  Dec.  Dig.  {  256.*] 

14.  CaBBIEBS     (S    94*)    —    GONTEBSION  OF 

Fbeiqht  —  AonoRS  —  ETiDEnci  —  Ad* 

laEBIBILITT. 

In  an  action  against  a  carrier  for  conver- 
lion  of  freight,  based  on  refasal  to  deliver  with- 
out payment  of  ezceseire  charges,  evidence  that 
the  carrier  claimed  a  specified  snm  to  be  the 
true  rate  per  hundred  pounds  on  the  shipment 
was  admisaible  to  show  what  rate  had  been  de- 
manded. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  SS  397-395.  456 ;  Dec.  Dig.  | 

15.  Appeal  aiid  Esbob  (I  204*)— Qunmons 
Reviewable  —  Qubstionb  Not  Baubd  ih 
Tbial  Coubt. 

An  objection  to  evidence  not  made  in  tiie 
trial  coart  cannot  be  raised  oil  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1149,  125S-1272,  1274- 
1278,  1280.  1569 ;  Dec  DU.  I  294.*] 

16.  Evidence  (|  877*)— Pbivatb  Wbitikos— 
Adhissibilitt. 

Where,  In  an  action  for  the  conversion  of  a 
car  load  of  freight,  a  witness  identified  and  veri- 
fied a  list  of  Uie  foods,  the  list  was  properly 
considered  by  the  jury. 

[Ed.  Note,— For  oUier  cases,  see  Evidence, 
Cent  Dig.  g  1647;  Dec.  Dig.  |  377.*] 

17.  EVIDBNCI  ({  341*)  —  DOCUMXNTABT  Evi- 
DBNCE— FiNDIHOB  Or  INTEBBTATE  COUHEBCE 
CoUtlBSION.  * 

A  certified  copy  of  the  findings,  opinion, 
and  jadgment  of  the  Interstate  Commerce  Com- 
misuon  is.  by  Interstate  Commerce  Act  (Act 
Feb.  4,  1887.  c.  104.  f  14,  24  Stat  384  [U.  8. 
Comp.  St  Supp.  191^  p.  1297]),  admissible  in 
evidence  in  an  action  involving  the  question  of 
tbe  true  rate  for  an  interstate  shipment. 

[Ed.  Note.— For  other  caserf,  see  Evidence, 
Cent  Dig.  Sg  1289-1292 ;  Dec.  Dig.  g  341.*] 

18.  Evidence  (|  502*)— Opinion  Evidence— 
Examination— CAoBS-  Examination. 

Where  a  witness  testified  on  direct  exami- 
nation as  to  the  value  of  property  alleged  to 
hare  been  converted,  the  sustaining  of  objec- 
tions to  questions  on  cross-examination,  asked 
to  test  the  accuracy  and  trnthfuInesB  of  the 
witness  and  to  show  his  credibility,  was  reversi- 
ble error,  under  tbe  rule  that  where  a  witness 
has,  on  his  examination  in  chief,  given  bis  opin- 
ion as  to  value,  he  may  he  cross-examined  in 
full  as  to  his  reasons  for  such  opiniou. 

[E<d.  Note.— For  other  cases,  see  Evidence,- 
Gent  Dig.  f|  2306,  2307;  Dec  Dig.  |  602.*] 

19.  WITNBS8B8  (I  268*)— CBOSS-EXAHINATIOn 

— RroHT  TO  Cboss -Examine. 

The  right  to  cross-examine  a  witness  is  a 
substantial  one,  and  it  is  error  to  so  restrict  it 
as  to  prevent  the  cross-examining  party  from 
going  fully  into  all  matters  connected  with  the 
examination  in  chief. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  031-948.  959 ;  Dec  Dig.  g  268.*] 

20.  COMMBECE  (g  88*)— InTEBOTATB  COUUEBCE 

Commission— Decision— Conclusiveness. 
A  decision  of  the  Interstate  Commerce 
Commission  fixing  the  rate  for  an  interstate 
shipment  is  res  judicata  aa  between  the  ship- 
per and  the  carrier  appearing  before  tbe  com- 
mission, and  is  conclusive  in  an  action  against 
the  carrier  for  conversion,  based  on  its  refusal 
to  deliver  without  tbe  payment  of  excessive 
diarges. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  fg  139.  141;  Dec  Dig.  g  88.*] 


Appeal  fnan  District  Court,  Deaf  Smitli 
County;  D.  B.  Hill,  Judge. 

Action  hr  Q.  H.  Porter  and  others  agaiiiat 
the  Pecos  &  Nortliem  Texas  Railway  Com- 
pany. From  an  adverse  judgment,  defend- 
ant appralB.  Reversed  and  remanded. 

See,  also,  66  Tex.  CIt.  App.  479,  m  S.  W. 
897. 

Madden,  Trulove  A  Kimbrongh,  of  Amaril- 
lo,  Carl  Gimiand,  of  Hereford,  and  Terry, 
Cavin  &  Mills,  of  Oalveston,  for  appellant 
Knight  &  Slaton  and  S.  J.  Dodson,  all  (tf 
Hereford,  for  appellees. 

HALL,  J.  On  January  24.  1907,  Ony  H. 
Porter  filed  In  the  district  court  of  Deaf 
Smith  county  this  suit  against  the  Ft  Worth 
&  Denver  CSty  Railway  Company,  the  St 
Louis  A  San  Frandsco  Railway  Company, 
and  apiwllant,  alleglDK  that  aboat  the  11th 
day  of  January.  1907,  he  delivered  to  the 
defendants  at  Fletcher,  OkL.  one  car  loaded 
with  horses,  hogs,  farm  implements,  hooae- 
hold  goods,  etc.,  to  be  transported  to  Bovlna, 
Tex.;  that  tbe  Frisco  road  contracted  with 
plaintiff  to  carry  the  goods  and  deliver  them 
at  Bovlna,  for  an  express  condderatlon  of 
37  cents  per  hnndr^  pounds,  the  agreement 
being  In  writing  and  signed  by  both  parties: 
that  there  being  no  scales  at  Fletcher,  the 
weight  of  tbe  car  of  goods,  etc.,  was  es- 
timated at  20,000  pounds  and  the  contract 
price  or  rate  of  freight,  amounting  to  $74, 
was  prepaid;  that  the  St  Lonls  &  San 
Francisco  Railway  transported  and  deliver- 
ed the  car  to  the  Ft  Worth  ft  Denver  City 
Railway  at  Quanah,  Tex.,  wtdch  compa- 
ny accepted  and  transported  the  same  to 
Amarillo,  Tex.,  under  a  written  contract, 
and  at  Amarillo  delivered  the  same  to  the 
Pecos  &  Northern  Texas  Railway  Company, 
which  accepted  the  shipment  and  made  a 
contract  in  writing  with  the  plaintiff  to  de- 
liver the  car  to  plaintiff  at  Bovlna,  Tex.,  and 
when  the  car  reached  Bovlna  it  was  found 
there  was  4,000  pounds  excess  weight,  mak- 
ing $14.80  additional  freight  chargeable  un- 
der tbe  contract  rate  of  37  cents,  which  ad- 
dltitonal  amount  appellee  tendered  and  offer- 
ed to  pay,  but  that  the  defendant  (af^llant 
herein)  refused  to  accept  the  amount  and 
demanded  freight  at  the  rate  of  67  cents  per 
hundred,  or  about  fOO,  which  appellee  re- 
fused to  pay.  The  petition  alleges  the  val- 
ue of  the  property  to  be  $2,600,  and  claims 
expense  in  the  sum  of  $7.^.05.  and  prajrs  for 
actual  and  exemplary  damages.  On  Feb- 
ruary 22.  1008,  without  other  change  thaa 
adding  two  more  names  as  plaintiffs  to  the 
case,  a  flrst  amended  original  pedUon  was 
filed  in  which  Q.  H.  Porter,  B.  M.  Porter,  and 
L.  Cameron  are  named  as  plaintiffs.  This 
amendment  sets  up  the  same  cause  of  action 
as  the  original  petition  filed  by  O.  H.  Porter 
alone.  On  March  3,  1908,  plaintiffs  filed  a 
second  amended  original  petition  against  the 
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same  three  defendants,  sUghtly  changing  the 
form  of  the  all^thnu  In  the  former  plead- 
ings, but  seeking  recorerr  on  aoconnt  of  tlie 
same  car  and  Uie  nfnsal  to  deUTer.  The 
Frisco  Company  made  no  appearance.  The 
Denver  Railway  and  appellant  answered, 
demnning  to  the  petition,  l^iis  demurrer 
was  sustained  by  tte  trial  court,  and,  on 
writ  of  error  to  the  Court  of  GM\  Appeals 
fbr  the  Second  Dlstilct,  the  judgment  of  the 
trial  court  was  rerersed  and  the  cause  re- 
manded. See  PortOT  t.  Pecos  ft  Northwn 
Texas  By*  Co..  66  Tex.  Civ.  App.  479,  121 
S.  W.  867.  On  the  28tb  day  of  October,  1911, 
IdaintUb'  third  amoided  original  petition 
was  filed,  in  which  no  other  mention  la  made 
of  the  names  of  O.  H.  Porter  and  L.  Cameron 
«a  parties  to  the  suit,  and  naming  the  Pecos 
&  IC<nthem  Texas  Railway  Company  as  the 
sole  defendant  This  third  amended  original 
pleading  prosents  a  cause  of  action  by  R 
M.  Porter  as  plalntUCagalnM, appellant  alonew 
The  cause  of  action  set  out  therein  Is  sub- 
stantially the  same  o  contained  In  the  for- 
mer origliiBl  pleadings.  Upon  the  flUng 
of  this  pleadli^,  appellant  filed  a  motion  to 
Hiaitrt—  or  to  Continue  for  want  of  service, 
<3nlmlng  that  it  was  entitled  to  service  be- 
cause the  i^eading  was  a  new  suit  and  that 
the  suit  aa  orlginaUy  brought  bad  been  aban- 
doned and  abated.  -  Its  motion  being  over* 
ruled,  appellant  filed  a  first  amended  origi- 
nal answer,  containing  demurrers,  general 
and  special,  .  to  the  jurisdiction,  gen- 
eral denial,  and  special  pleas.  During  the 
trial,  plalntlif  was  penidtted  by  the  court  to 
file  a  fourth  amended  original  petition,  be- 
ing snbstantlaUy  the  same  cause  of  action 
before  declared  upon,  claiming  the  convw- 
rion  q€  divers  and  sundry  articles  described 
In  the  lists  fuid  exhibits  attached  to  the  pe- 
tition. These  lists  had  previously  bem  at- 
tached  to  the  third  amended  itotding.  After, 
the  filing  of  this  fourth  amendment  by  plain- 
tlfl  B.  If.  Portor,  the  defendant  filed  a  sup- 
plemental  answer,  containing  demurrers  and 
also  filed  a  motion  to  retaz  the  costs.  The 
demurrers  were  overruled. 

[1]  The  first  assignment  of  error  complains 
of  the  court's  actton  In  overruling  defend- 
ant's alternative  motUm  to  dismias  or  con- 
tinue for  service,  because  the  suit,  as  orig- 
inally brought,  had  been  abandooed,  and 
because  no  notice  tO.  the  new  suit  and  of 
the  anended  petition  filed  In  vacation,  had 
been  served  on  defendant  We  think  there 
was  no  Bnot  committed  by  the  court  In  over- 
ruling this  motion.  Dropi^ng  the  name  of 
one  plaintifr  from  a  suit  by  an  amendment 
(Kt  the  petition,  does  not  state  a  new  cause  of 
action  wa  abandon  the  suit  as  originally  fil- 
ed. Ua  Pac.  By.  Co.  v.  Watson,  72  Tex.  631, 
10  S.  W.  781:  Babb  v.  Rogers,  67  Tex.  886, 
3  &  W.  808;  Prldgen  v.  UcLean,  12  Tex. 
4120  Neither  does  adding  the  name  of  an- 
other plaintift  by  an  amended  petition  change 
tbe  caose  of  acUtm.  Bobmoo  t.  Mdlhenny,  | 


5d  Tex.  617.  Elimination  of  a  defendant 
Improperly  joined  may  be  by  amendment  and 
does  not  constitute  a  new  cause  of  action. 
Texas  la^nd  B.  B.  Co.  v.  CardweU,  67  S. 
W.  167. 

[2,  S]  There  was  nothing  improper  In  the 
assignment  by  the  part  owners  of  the  con- 
tents of  the  car  to  the  appellee  B.  B(.  Porter, 
and  he  had  the  right  to  maintain  the  suit 
for  the  recovery  of  the  entire  damages  In 
his  own  name  In  the  capacity  of  assignee. 
T.  ft  P.  By.  Go.  V.  Davis,  93  Tex.  378.  64  S. 
W.  381,  66  8.  W.  662.  and  while  the  assign- 
ment or  cause  of  action  daring  the  pendency 
of  the  suit  is  proper.  It  does  not  necessiute 
a  change  v(t  parties.  Bailey  v.  Laws,  S  Tex. 
av.  App.  629^  23  8.  W.  20;  Drouilhet  v. 
Plnekard,  42  S.  W.  136;  Ostron  v.  Layer.  48 
S.  W.  1086:  Seiter  v.  Marscfaall  (Sup.)  147 
B.  W.  226. 

[4]  Appellants  remaining  contentiou  un- 
der this  assignment  la  disposed  of  in  VTest 
em  Union  Telegraidi  Ca  v.  Campbell,  41  Tex. 
dr.  App.  204,  01  S.  W.  312-814,  In  which 
Pleasants,  Justice  quoting  article  1188,  Re- 
vised Statutes  of  1890,  says:  "This  statute 
confers  the  right  to  file  amended  pleadings 
in  vacation  in  eq>reBS  twms,  and  it  Is  not 
clear  under  any  proper  construction  of  tlie 
article  that  the  provision  aa  to  notice  ap- 
plies to  any  pleading  mentioned  other  than 
pleas  in  intervention.  It  certainly  cannot 
be  construed  to  mean  that  an  amendmrat 
filed  without  notloe  should  have  no  effect  and 
should  be  treated  as  a  nullity.  Of  course, 
the  opposite  party  would  be  entitled  to  no- 
Hoe  of  the  filing  in  vacation  of  an  amend- 
ment setting  up  a  new  cause  of  action  or 
Injecting  new  Issues  In  the  case,  which  would 
operate  as  a  surprise  and  present  a  case 
he  was  not  prepared  to  meet  &ad,  under 
such  circumstances,  he  would  be  entitled  to 
a  continuance  at  the  cost  of  the  party  filing 
the  amendment" 

[I]  The  second  asdgnment  Inidsts  that  its 
plea  to  the  jurisdiction  of  the  state  court 
should  have  been  sustained  because  it  fully 
appeared  from  the  pleadings  and  the  testi- 
mony that  the  federal  court  alone  had  juris- 
diction of  the  controversy.  It  appears  from 
the  record  that  this  suit  was  filed  about  10 
days  after  the  car  of  stock  and  household 
goods  arrived  at  Bovlna;  that  on  October 

 ,  1007,  O.  H.  Porter,  Li  Cameron,  and 

the  plaintiff,  as  joint  comolainants,  filed 
th^  comi^alnt  with  the  [nterstate  Com- 
merce Commission,  and  each  of  the  railway 
companies  hereinbefore  named  appeared  and 
answered  before  the  Commission.  The  .Com- 
mlssiim  made  an  award,  and  on.  January  9, 
1809,  plaintiffs  filed  In  the  federal  court  at 
Amarlllo  a  suit  to  enforce  the  award,  which 
suit  Is  yet  pending.  These  facts  were  offered 
In  support  of  the  plea  to  the  jurisdiction 
and  in  abatement;  and  the  guesUons  aris- 
ing under  tills  asslgnmmit  were  also  raised 
by  demurrers,  all  of  which  were  overruled. 
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and  the  ease  proceeded  to  trial  on  tiio  mer- 
its. Anoellant  Incdata,  and  It  cannot  be  da* 
Died,  that  tile  frdi^t  In  qneetlon  most  be 
classed  as  Interstate  commerce. 

On  the  former  appeal,  tiie  Second  Court  of 
Appeals  held  that  tile  cause  of  action,  as 
shovn  by  the  petition,  was  simply  a  suit  for 
conversion  (56  Tex.  OIt.  App.  479,  121  S.  W. 
897),  and  that  the  matter  presented  for  ad- 
judication was  not  one  exdnslvely  within 
the  Jurisdiction  of  the  feda«l  court  or  to 
be  passed  upon  1^  the  Interstate  Commerce 
Commission.  As  we  understand  the  duties, 
powers,  and  authority  of  the  Interstate  Com- 
merce Commission,  it  has  no  rli^t  to  adjudi- 
cate a  question  of  damage  for  conTcrslon, 
and  the  Issue  raised  by  this  assignment  has 
been,  in  our  oi^nlon,  settted  adrasely  to  aih 
peUanf  s  contentton.  In  St  Louis,  San  Fran* 
Cisco  BaUway  Co.  r.  BofT,  128  S.  W.  IIM, 
Bookont,  Justice  after  annonndng  the  rule 
that  the  anestion  of  Jurisdiction  between  the 
state  and  federal  oonrta  is  one  to  be  de- 
termined by  the  averments  of  the  petition 
and  not  by  the  federal  qaesttons  presented 
deCHislTely  by  the  answer,  held  that,  in  an 
action  by  a  shipper  against  a  railroad  to  re- 
cover  an  alleged  rebate  on  interstate  ship* 
m^ts,  where  the  sole  Issue  was  as  to  the 
meaning  of  a  tariff  adopted  by  defendant, 
which  interpretation  Is  not  affected  by  the 
Interstate  Commmce  Law,  does  not  present 
a  federal  ouBBtion,  confiuTlng  Jurisdiction  ex- 
clusively on  the  federal  courts  and  that  the 
state  courts  have  Jurisdiction  to  Interpret 
sudi  a  taria,  though  It  Is  Interstate  and  es- 
tablished and  required  by  the  act  of  Con- 
gress; and  we  think  the  Issue  lias  beea  fur- 
ther definitely  settled  by  the  Supreme  Court 
of  the  United  States  In  O.,  H.  *  S.  A.  By. 
Go.  T.  Wallace,  223  U.  S.  481,  82  Sup.  Ct 
206,  66  L.  Ed.  616,  where  Justice  Lamar,  de- 
livering the  opinion  of  the  court,  said:  "The 
real  question,  therefore,  presented  by  this  as- 
signment of  error,  Is  whether  a  state  court 
may  enforce  a  right  of  action  arising  under 
an  act  of  Congress.  Statutes  have  no  extra- 
territorial operation,  and  the  courts  of  one 
government  cannot  ^force  the  penal  laws 
of  another.  At  one  time  there  was  some 
question  both  ae  to  the  duty  and  power  to 
try  dvil  cases.arislng  solely  under  the  statr 
utes  of  another  state,  but  it  Is  now  recog- 
nized that  the  Jurisdiction  of  state  courts 
extends  to  the  hearing  and  deterinlnation  of 
any  dvlI  and  transitory  cause  of  action  cre- 
ated by  a  foreign  statute,  provided  It  Is  not 
of  a  character  opposed  to  the  public  policy  of 
the  state  in  which  the  suit  Is  brought  Where 
the  statute  creating  the  right  provides  an  ex- 
clusive remedy  to  be  enforced  in  a  particular 
way  or  before  a  8i>eclal  tribunal,  the  ag- 
grieved party  will  be  left  to  the  remedy  giv- 
en by  the  statute  which  created  a  right  But 
Jurisdiction  is  not  defeated  by  implication. 
And  considering  the  relation  between  the 
federal  and  sbite  goTemment,  there  is  no 


preaumptifm  that  Gongreas  Intended  to  pre- 
vent state  ooortB  tnm  exercising  tlie  general 
Jurisdiction  already  poraessed  \^  them  and 
under  which  they  had  the  power  to  hear  and 
determine  causes  of  action  created  \>v  fed- 
eral statute.  On  the  contrary,  the  abaenoe 
of  such  provision  would  be  construed  as  rec- 
ognising tiiat  where  the  came  of  action  was 
not  penal,  but  dvil -and  tranalto^,  It  mm 
to  be  subject  to  the  prind^es  governing  that 
class  of  cases  and  might  be  asserted  In  a 
state  court  as  well  as  those  In  the  United 
States.  This  presumption  would  be  strengtii- 
ened  as  to  a  stfttute  Uke  tills,  passed  not 
only  for  the  purpose  of  giving  a  ri^t  lint 
of  affording  a  convenloit  remedy."  This 
language  was  used  in  dlscassing  the  OarmadE 
Amendment  to  the  Interstate  Oommorce  Law 
and  in  our  <9inion  Is  an>UcaUe  to  the  ques- 
tion under  conalderatioii. 

[I]  Appdlanfs  tUrd  assignment  of  error 
Is  that  the  triaj  court  erred  In  overmlbig 
the  railway  company's  plea  In  abatanent  be- 
cause the  plaintiff  and  hla  oosbl^tpers,  bavtiv 
elected  to  jnweed  before  the  Interstate  Com- 
merce Oommiarton,  and  the  federal  oourt  In- 
voking thdr  Jnrisdictbm  and  Judgment  in 
matters  pertaining  to  the  controvmy,  bad 
no  ri^t  to  prosecute  this  cause  bebwe  tiie 
state  court;  and  the  fourth  Mslgnmqat  is- 
that  the  court  erred  in  -overruling  defend- 
ant's special  demurer  to  plaintifltf  fourth 
amended  petition,  to  the  efEect  that  the  pe- 
tition was  InsnlBclMit  because  It  appeared 
therefrom  that  plaintiffs*  n^bt,  If  any,  had 
been  adjudicated,  In  that  the  pistition  shows 
that  plaintiff  had  filed  his  dalm  before  the 
Interstate  Commraoe  Cowmisrion  and  bad 
secured  an  award  and  that  aaid  award  is 
outstanding.  Tba  record  shows  ttat  the  ship- 
pers, the  a^iellees,  did  file  a  comidalnt  be- 
fore the  Interstate  Gommwce  Oommissloa 
after  delivery  of  thdr  frdg^t  had  been  re- 
fused, setting  up  the  facte  and-asking  that 
the  Comndsdon  determine  what  the  correct 
rate  should  be;  and  it  furthar  appeara  that 
the  c(miplaint  atetes  the  value  of  the  goods 
and  chattds  contained  In  the  shipment  and 
asks  that  they  be  awarded  that  sum.  So 
much  of  the  complaint  ae  Invoked  the  aid 
of  the  Commission  in  awarding  the  com- 
plalnanto  damages  was  manifestly  improper, 
since  under  the  Interstate  Commerce  Law 
that  body  has  no  authority  to  award  dam- 
ages for  conversion  and  the  report  filed  by 
the  Comiolssion  shows  that  this  request  of 
the  complaint  was  disregarded.  It  fnrtiier 
appears  that  there  was  a  suit  for  conversion 
filed  by  appdiees  in  the  federal  court  at 
Amarillo,  after  the  filing  of  this  suit;  but 
the  record  shows  that  the  federal  court  suit 
has  been  dismissed  by  appellees.  Ev^  if 
the  federal  court  proceeding  had  not  been 
dismissed,  it  was  a  suit  pending  In  a  fordgn 
Jurisdiction,  and  appellant's  plea  of  another 
suit  was  not  sustainable.  I.  &  O.  N.  Ry. 
Oo^  r.  Barton,  24  Tex.  Civ.  App.  122,  67  B.. 
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W.  292;  Harb7  t.  Patterson,  (9  S.  W.  63. 
Both  'tbe  tUrd  and  fourth  asalgnmenta  are 
OTermled. 

[73  The  fifth  aBslgninent  Is  that  the  court 
erred  In  admitting  In  evidence,  OTer  defend- 
ant's objections,  the  eighth  direct  Interroga- 
tory, to  the  witness  L.  Cameron,  and  the  an- 
swer of  said  witness  for  the  purpose  of  prov- 
ing the  market  value  at  Bovlna  of  each  ani- 
mal In  the  car  at  the  time  of  Its  arrival 
there  or  within  a  few  days  thereafter,  and 
contends  under  this  assignment  that  said 
witness  liad  not  suffidently  qualified  himself 
as  to  bia  knowledge  of  the  market  value  at 
BoTina  at  the  time  of  the  conversion  to 
make  the  evidence  admissible.  Tbe  record 
shows  that  this  witness  testified,  "There  was 
a  market  value  for  such  live  stock  at  Bo- 
Tina,  Tex^  of  which  I  became  acquainted 
soon  after  I  arrived  at  BoTina,"  and  bis  an- 
swer to  the  qaeBti<m  following  this  stated  the 
Talne  of  tlie  live  stock  in  detail.  There  was 
no  ctoas-examlnatlon  as  to  his  knowledge  of 
tbe  market  valu&  He  states  posltiTely  that 
he  knew  the  market  value;  We  are  unable 
to  leam  from  the  record  how  Us  information 
was  obtained,  and  we  mnrt  presume  that  he 
had  from  proper  sources  and  in  a  proper 
T»i«Tin»»F  obtained  the  knowledge  which  quali- 
fied bim  to  state  such  market  nine.  As  was 
stated  by  Judge  Stayton,  Chief  Justice,  in 
Hardin  t.  Sparks,  70  Tex.  429.  7  S.  W.  769: 
"The  presumption,  In  the  absence  of  a  state- 
ment to  the  contrary  In  a  bill  of -exceptions, 
la  ttiat  Uie  court  satlsfled  himself  1^  proper 
inquiry  as  to  the  competency  of  the  witness 
to  testify  as  an  expert,  and  the  mere  state- 
ment that  the  objection  was  on  the  ground 
that  the  wltnen  had  not  Aown  himself  qual- 
ified to  testt^  as  an  expert  Is  not  enough  to 
repudiate  this  presumption.  A  party  who 
se^  to  raise  sodi  question  should  show  in 
a  Ull  of  excepUon,  or  in  some  proper  man- 
ner, what  examination,  or  that  no  examlna- 
tltm,  was  made,  to  test  the  qnallflcation  of  a 
witness  to  testify  as  an  ^pert"  So  far  as 
the  record  shows,  this  witness  may  have, 
upon  the  open  marked  at  Bovlna,  upon  his 
arrival'  ther^  boti^ht  and  sold  live  stock  of 
tbe  kind  and  character  InvolTed  in  this  suit 
and  may  have  been  eminently  qualified  thus, 
or  in  other  ways,  to  answer  tbe  question. 
Tbe  question  of  the  qualification  of  a  wit- 
ness to  testify  as  an  expert  Is  one  primarily 
for  the  trial  Judge,  and  unless  It  Is  clear 
from  the  record  that  his  discretion  has  been 
abused  to  the  prejudice  of  the  complaining 
party,  this  court  cannot  revise  the  mllug. 

[I,  ■]  By  the  sixth  assignment,  appellant 
com^alns  that  the  court  erred  in  admitting 
the  lnterr<^tory  to  the  witness  Oameron, 
and  the  answer.  In  which  he  testifies  as  to 
the  actual  value  of  the  household  goods.  Tbe 
petition  alleges  "that  the  articles  of  properly 
contained  In  said  car  belonging  to  each  of 
tbe  owners  thereof  are  fnl^  set  out  and  de- 
sexlhed,  tosBthor  with  the  value  of  each  ar- 


dele,  in  Exhibits  A.  B.  and  C,  hereto  at* 
tached,  and  to  which  reference  Is  here  par- 
ticularly made;  and  that  the  value  of  the 
property  In  said  car  was  $3,000."  The  inter- 
rogatory complained  of  is  as  follows:  "Did 
you  have  any  household  or  kitchen  furniture 
In  said  car,  and,  If  so,  state,  If  you  can,  tbe 
value  of  it  at  Bovlna,  Tex.,  at  the  time  of 
its  arrival,  and  If  you  answer  in  the  affirma- 
tive, then  give  the  actual  value  of  each  arti- 
cle of  such  household  and  kitchen  goods  at 
the  time  and  place  above  Indicated."  An- 
swer: "Yes,  I  had  household  and  kitchea 
furniture  in  said  car.  Tes,  I  know  the  value, 
and  for  the  actual  value  I  refer  you  to  the 
list  attached."  The  objection  urged  to  the 
Interrogatory  was  that  it  called  for,  and  the 
answer  gave,  the  actual  value  of  tbe  property 
and  plalntifT  sued  for  the  market  value  at 
Bovlna;  that  tbe  evidence  is  not  supported 
by  tbe  pleadings  and  the  witness  does  not 
qualify  himself;  and,  further.  It  had  not 
been  shown  by  the  witness  that  there  was 
no  market  value  fbr  such  property  at  Bovlna. 
We  think  the  witness  showed  himself  quali- 
fied by  his  positive  statement  that  he  knew 
the  value.  Reference  to  the  petition  shows 
that  be  did  not  sue  for  the  market  value,  but 
the  allegation  Is  one  of  "value"  in  general 
terms.  In  our  opinion,  it  was  not  necessary, 
In  order  to  prove  value  of  the  household 
goods,  to  first  establish  the  fact  that  there 
was  a  market  value  for  such  property.  It 
is  settled  In  this  state  that  the  measure  of 
damages  for  household  and  kltehen  furniture 
(which  Is  necessarily  secondhand.  If  .sold  by 
the  owner)  is  not  the  market  value,  but  the 
actual  valufc  I.  ft  G.  N.  Ry.  Go.  v.  Nicholson. 
61  Tex.  «S0;  Benedict  v.  C,  R.  I.  ft  P.  By. 
Ck>.,  01  S.  W.  811 :  Wells  Fargo  Excess  Go. 
V.  Williams,  71  B.  W.  314. 

[1 1]  It  la  also  cont^ded  nnder  this  assign- 
ment that  the  (Murt  erred  In  permitting  the 
plaintiff  to  prove  the  actual  value  of  the 
household  goods  at  the  time  the  car  arrived 
at  Bovlna,  which  was  about  January  13, 1907, 
because  the  true  measure  of  damages  Is  the 
value  on  November  9, 1907,  at  whl<^  time  the 
record  shows  the  goods  were  sold  by  appel- 
lant and  Immediately  prior  to  tbe  sale  the 
correct  amount  of  freight,  as  determined  by 
the  Interstate  Commerce  Commission,  was 
tendered.  This  contention  raises  a  question 
of  considerable  difficulty.  The  goods  arrived 
In  Bovlna  on  oanuary  13,  1907.  Appellees 
had  previously  paid  the  freight  at  tbe  rate  of 
37  cents  per  hundred  pounds  on  an  estimated 
w^f^t  of  20,000  pounds.  After  leaving  Fletch- 
er, Okl.,  the  car  was  weighed,  and  it  was 
ascertained  that  the  true  weight  was  24,000, 
and  upon  arrival  of  the  car  at  Bovlna,  ap- 
pellees tendered  the  sum  of  $14.80,  being  the 
additional  amotmt  due  for  tbe  4,000  pounds 
excess  at  the  agreed  rate  of  37  cents.  This 
tender  was  refused  by  appellant's  agent  at 
Bovlna,  upon  tbe  ground  that  the  proper 
rate  was  67  cents,  which  appellees  refused  to 
pay.   Appellant's  agent  subsequently  named 
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a  rate  of  65  cents,  and  Anally  decided  defi- 
nitely upon  a  rate  of  68  cents  and  refused  to 
deliver  the  goods  until  tbe  payment  of  the 
freis^t  upon  that  basis.  Wbereapon,  appel- 
lees, on  the  19th  day  of  October,  1907,  as 
hereinbefore  stated,  filed  their  comidalnt  with 
the  Interstate  Commerce  Commission,  and  on 
January  5,  1909.  the  Interstate  Commerce 
Commission  decided  that  the  correct  rate  be- 
tween Fletcho*,  Okl,,  and  Bovina,  Tex.,  was 
62  cents.  In.  Uie  month  of  November,  1907, 
the  appellees  tendered  freight  upon  said  ship- 
ment at  the  rate  of  62  cents  per  hundred. 
whi<^  was  refused  by  appellant  unless  appel- 
lees  would  also  pay  certain  demurrage  charg- 
es which  had  accrued  during  the  controversy 
over  the  rate.  The  findings  of  the  Interstate 
Commerce  Commission  are,  in  part,  as  fol- 
lows: "(1)  Rate  charged  by  defendants  on 
plalntlfTs'  shipment  of  emigrant  outfit  from 
Fletcher,  Okl.,  to  Bovlna,  Tex.,  of  68  cents 
per  hundred  pounds,  found  unreasonable  to 
the  extent  tliat  it  exceeds  the  combination  of 
locals  of  41  cents  per  hundred  pounds,  now 
api^ng  over  the  route  the  shipment  moved. 
(2>  Reparation  awarded  to  complainants  for 
excessive  amount  collected  on  their  shipment 
of  emigrant  outfit,  plus  whatever  amount  was 
collected  by  sale  for  demurrage  or  ware- 
housing. (3)  The  Pecos  &  Northern  Texas 
Railway  Company  Is  required  to  keep  in  force 
for  at  least  two  years  the  local  rate  which 
now  results  In  a  combination  rate  of  41  cents 
per  hundred  pounds  on  emigrant  outfit  from 
Fletcher  to  Bovina.  <4)  The  local  rate  at 
the  time  the  shipment  moved  via  the  route 
it  traversed  was  62  cents  per  hundred  pounds. 
This  lawful  rate  was  never  quoted,  assessed, 
or  charged  upon  the  shipment,  and  all  rates 
that  were  quoted,  assessed,  or  charged  were 
excessive  by  reason  of  exceeding  this  lawful 
rate  in  addition  to  being  ezceeslTe  because 
unreasonable." 

These  findings  were  evidently  adopted  by 
the  jury  in  the  rendition  of  the  verdict,  and 
the  Interstate  Commerce  Law  makes  them 
prima  fade  evidence  of  the  facts  therein 
declared.  It  appears  from  the  r^rt  of  the 
Commission  that  the  rate  per  hundred  pounds 
applicable  to  this  shipment  from  Fletcher, 
Okl.,  to  Amarlllo,  Tex.,  was  37  cents,  and 
this  rate  was  not  disputed  before  the  Com- 
mission and  is  not  controverted  in  this  case, 
but  the  rate  from  Amarlllo  to  Bovlna  found 
by  tlie  Commission  to  be  25  cents,  which, 
added  to  the  rate  from  Fletcher  to  Amarlllo 
of  37  cents,  aggregating  a  total  through  rate 
of  62  cents,  for  the  reasons  therein  stated, 
was  the  <me  that  did  In  law  apply  on  the 
shipment  and  should  have  been  the  one  charg- 
ed by  the  delivering  carrier,  the  Pecos  A; 
Northern  Texas  Railway  Company,  at  Bovina. 
So  far  as  the  record  discloses,  however,  this 
rate  was  never  quoted  by  the  delivering  car- 
rier, etc.,  but  that  finally  a  rate  of  68  cents 
was  charged  and  collected. 

It  further  appears  from  the  reports  of  the 
OommlsalaD  that  the  amtellant  ctmtended  for  a 


3i-cent  rate  betwem  Amarlllo  and  Bovlna,  un- 
der their  Item  Na  5  on  freight  class  D  shipped 
over  80  miles.  In  discussing  this  it^,  the 
Commission  said:  "The  act  to  r^^nlate  com- 
merce contemplates  not  only  Just  and  reason- 
able rates,  but  plain  and  Intelligible  rates; 
complication.  Intricacy,  and  involution  Invite^ 
if  they  do  not  intend,  injustice,  inequity,  and 
discrimination.  A  rate  or  a  tariff  published 
and  filed  with  the  Gommisalon  cannot  be  held 
to  be  1^1  simply  because  of  that  fact  It 
must  also  be  plain  and  Intelligible.  The  Com- 
mission has  em^iaalsed  this  time  and  again 
In  as  many  Tarylng  ways  as  the  constantly 
recnrrli^  tariff  Inconsistencies  have  neoead- 
toted."  It  seems  to  be  the  rule  that  it  no 
spedflc  rate  from  paint  at  origin  to  destina- 
tion of  a  through  Bhii^ettt  la  ^vlded,  and 
no  specific  manner  of  constructing  the  com- 
bination rate  tor  it  is  prescribed,  the  lowest 
combination  of  rates  ai^licable  via  the  route 
over  which  the  shipment  moves  Is  the  lawful 
rate  for  that  dilpment 

[1 1  ]  Hie  further  mle  of  law  am>Ucable  to 
this  case  seems  to  be  that,  where  a  commod- 
ity rate  is  named  in  a  tariff  upon  a  com- 
modity and  between  tgiedfled  points,  sneh 
commodity  rate  Is  the  lawful  rate  and  the 
only  rate  that  can  be  used  with  relation  to 
that  traffic  between  those  pcdnts,  even  thon^ 
a  class  rate  or  some  combination  may  make 
a  lower  rate.  The:  naming  of  a  commodity 
rate  on  any  artide  or  character  of  trsfSc 
tekes  sndi  article  w  traffic  oitlrely  out  of 
the  classification  -and  out  of  the  class  rates 
between  the  points  to  wbidi  sndi  commodltjr 
rate  applies. 

[1Z]  We  admit  that,  while  there  is  consid- 
erable oonfllct  of  anthori^  np<m  the  prop- 
osition that  where  a  oonnectiiv  carrier, 
through  a  mistake  as  to  the  rate,  refuses  to 
deliver  the  goods  until  a  higher  rate  than 
the  carrier  Is  entitled  to  charge  has  been 
paid,  such  refusal  does  not  eonstitute  a  con- 
version If  the  rate  demanded  was  honestly 
made.  The  authorities  upon  this  proposition 
are  numerous;  but,  so  far  as  we  have  been 
able  to  find,  all  of  them  were  cases  where 
the  question  of  Interstate  rates,  as  determin- 
ed by  the  Interstete  Commerce  Commission, 
was  not  Involved.  Our  conclusion  from  this 
record  Is  that  It  being  the  duty  of  the  ap- 
pellant to  file  clear  and  Intelligible  terlffs 
with  the  Interstete  Commerce  Commission, 
specifying  Ite  rates.  It  was  Ito  primary  duty 
to  know  what  was  the  proper  rate  to  be 
charged  In  this  case.  By  reason  of  Ite  fail- 
ure to  file  clear  and  d^nlte  rate  sheeto  and 
post  the  same,  as  required  by  the  Interstete 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104.  24 
Stet  379  [U.  S.  Comp.  St  Supp.  1911,  p. 
1284]),  and  by  reason  of  the  consequmt  in- 
ability of  its  agent  at  Bovina  to  Inform  ap- 
pellees as  to  the  amount  properly  due,  no 
fault  can  be  charged  to  appellees  because 
they  did  not  tender  the  correct  amount  on 
January  14^  1907.  It  is  shown     the  record 
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that  on  NoTember  9tb  as  soon  as  appellees 
ascertained  tbat  62  cents  was  tbe  correct  rate, 
such  amount  was  tendered,  and  we  must  pre- 
sume that  It  would  have  been  tendered  soon- 
er If  the  Information  had  been  obtained. 

Appellant  contends  that  If  there  has  been 
a  (inversion.  It  was  on  November  9th  when 
appellee  tendered  the  freight  at  the  rate  of 
62  cents;  but,  for  the  reasons  above  stated,- 
we  think  the  conversion  was  on  January 
14th.  If  we  are  correct  In  this  conclusion, 
there  was  no  error  In  admlttiug  testimony 
tending  to  show  ti»  value  of  the  goods  on 
that  date. 

[IS]  There  Is  no  assignment  complaining 
of  the  error  in  the  court's  charge  fixing  the 
date  of  the  conversion  as  November  9,  190T, 
and  we  think.  If  there  was  such  an  assign- 
ment, the  failure  of  appellant  to  request  a 
special  charge  correctly  fixing  the  date  would 
render  the  error,  if  auy,  harmless.  This  as- 
signment is  overruled. 

The  seventh  assignment  of  error  Is  with- 
out merit  The  witness  Cameron  sufficiently 
qualified  himself  to  testify  as  to  the  market 
value  of  the  com,  or  at  least  there  is  suffi- 
cient In  the  record  upon  which  we  must  base 
a  presumption  tbat  the  court  did  not  err  in 
holding  the  witness  qnaUfled  to  testify  on 
this  issue 

[14]  The  eighth  assignment  complains  of 
the  action  of  the  court  in  permitting  the  wit- 
ness Cameron  to  testify  by  deposition  that 
appellant  claimed  6S^  cents  to  be  the  true 
rate  per  hundred  pounds  on  the' shipment  In 
question  from  Fletcher,  Okl.,  to  Bovina,  Tex., 
between  the  time  of  the  arrival  of  the  goods 
at  Bovina  and  the  date  of  the  sale.  This 
question  was  asked  and  testimony  admitted, 
not  for  the  purpose  of  proving  what  the  cor- 
rect weight  was  on  the  shipment,  but  for 
the  purpose  of  showing  what  rate  bad  been 
demanded  by  the  appellant  and  was  admis- 
sible on  the  Issue  of  conversion. 

[IS]  By  the  ninth  assignment  of  error  ai>- 
peUant  urges  In  tliia  court  his  objection  to 
the  following  interrogatory  of  the  witness 
Cameron:  Q.  "State,  if  you  know,  the  mar- 
ket value  of  the  canned  fruit,  such  as  you 
had  at  BoTlna  at  the  time  it  arrived  there, 
and.  If  not,  state  its  actual  value  at  the  time 
and  place."  Answer:  "Do  not  know  the  mar- 
ket value  of  canned  fruit,  such  as  we  had, 
but  the  actual  value  40  c^ts  per  quart" 
The  objection  to  this  testimony  was  tbat  "it 
was  not  supported  by  all  tbe  ideadings,  and 
the  witness  does  not  show  himself  qualified 
to  testify  as  to  sodi  value."  These  objec- 
tlons  were  properly  overruled. 

The  tenth  assignment  Is  based  upon  the 
action  of  the  court  In  p^ndtting  this  witness 
to  testify  by  deposition  as  foUows:  "Did 
TOO  have  any  trees,  berry  busliM,  etc.,  in 
this  car?  If  so,  state  what  kind,  how  many, 
and  their  market  valu^  If  yon  know  it; 
othowisfl^  their  real  value  there  and  then." 
Answer:  "Tes,  I  had  about  100  AVBie  trees, 


about  100  grapes,  26  blackberries.  Do  not 
know  the  market  value,  but  actual  value  was 
$26."  The  same  objections  were  urged  to  the 
admdsslon  of  this  testimony  as  appellant 
u^ed  to  the  question  and  answer  set  out  un- 
der the  ninth  assignment.  By  the  proposi- 
tions under  these  two  assignments,  It  is  con- 
tended that  the  testimony  was  inadmissible 
because  the  witness  does  not  first  state  that 
there  was  no  market  value.  If  this  objec-  - 
tion  had  been  made  In  the  trial  conrt,  we 
could  entertain  It  here,  and  It  would  have 
been  the  duty  of  the  trial  Judge  to  have  sus- 
tained the  objection.  No  such  objection  hav- 
ing been  made  there.  It  cannot  now  be  urged 
in  this  court 

[1 1]  It  Is  contended  under  the  elev^th  'as- 
signment tbat  tbe  court  erred  In  permitting 
tbe  witness  Cameron  to  fix  the  various  items 
of  household  and  kitchen  furniture  by  re- 
ferring to  the  list  of  items  hereinbefore  re- 
ferred to,  with  the  prices  of  each  item  set 
out  on  the  list  Without  the  testimony  of 
the  witness  to  tbe  effect  that  tbe  values  are 
as  shown  on  the  list,  it  might  be  contended 
tbat  the  lists  were  ex  parte  statements ;  but 
as  evidence  was  sufficient  to  identify  and 
verify  them  and  supplemented  by  his  evidence, 
the  lists  were  properly  considered  by  the  Jury. 
What  has  hereinbefore  been  said  In  dispos- 
ing of  the  objections  to  the  evidence  of  the 
witness  Cameron  applies  to  the  objections 
urged  to  the  evidence  of  the  witness  Mrs.  B. 
M.  Porter  and  Mrs.  Lehman.  Most  of  the 
objections  urged  to  the  testimony  of  these 
last-named  vritnesses  affect  the  weight  of 
their  evidence  and  not  Its  admissibility. 

[17]  The  thirteenth  assignment  la  that  the 
trial  court  erred  In  admitting  In  evidence 
the  certified  copy  of  the  findings,  opinion, 
argument,  and  Judgment  of  the  Interstate 
Commerce  Commission,  wherein  It  discusses 
the  rates  on  the  car  in  question  and  con- 
cludes that  62  cents  was  the  rate  then  in 
force  and  legally  chargeable  for  the  trans- 
portation of  the  car  In  question. 

Tbe  nineteenth  assignmoit  oomi^ains  of 
the  refusal  of  the  court  upon  motion  made 
by  defendant  to  strike  this  testimony  from 
tbe  evidence.  In  addition  to  what  has  al- 
ready  be^  said  with  reference  to  the  find- 
ings and  report  of  the  Interstate  Oomm^we 
Commlsslm,  It  Is  snffldent  to  say.  In  dis- 
posing of  these  two  assignments,  that  sec- 
tion 14  of  the  Interstate  Commerce  Act  is 
admissible  In  evidence,  without  farther  au- 
thentication, and  as  we  understand  the  pro- 
visions of  the  act  such  r^rt  is  prima  fade 
evidence  of  the  facts  fonnd. 

By  reason  of  the  provtslmk  of  the  law, 
p^ffiri^nf  the  dedalCT  and  findings  of  the  In- 
tentete  Oommeroe  Commission  only  prima 
fade  evidence  of  the  facts  found,  the  court 
did  not  err  In  admitting  Item  No.  20.  ob- 
tained in  the  Interstate  Commrace  Gommls- 
slon  Na  3664,  of  the  Santa  Ftf  System  ter^ 
iff  No.  SfUB-O.   We  therefore  overmle  the 
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fourteenth  and  twentieth  assignments  of  er- 
ror, based  tbereoa. 

It  1b  contended  Tinder  the  fifteenth  assign- 
ment that  the  court  erred  In  admitting  the 
testimony  of  B.  M.  Porter,  as  to  the  particu- 
lar articles  referred  to  tn  the  list  attached  to 
the  plaintiff's  petition  and  owned  by  him, 
and  In  permitting  him  to  testify  In  g^eral 
terms  as  to  its  value.  It  appears  that  the 
witness  excluded  from  his  estimate  such  of 
his  property  as  had  been  shown  to  have  a 
market  TBlue  at  Bovlna.  He  was  then  asked 
this  question,  "I  want  to  ask  yon  to  state  to 
the  jury  In  general  terms  the  proximate  val- 
ue of  all  this  property  at  the  time  without 
taking  up  each  particular  item,"  and  the 
court  taaving  Indicated  that  he  thought  the 
question  was  objectionable,  It  was  amended 
as  follows:  "State  In  ^wal  terms  what  was 
the  value  of  this  list  of  property  belonghig  to 
yon,  fficlnding  from  your  estimate  such  prop- 
erty as  yon  stated  yon  tbon^t  you  had  a 
market  value  thereon  at  Bovlna.  Now,  on 
the  Hat  here  is  some  pictures  which  are  Item- 
ised and  Including  the  package  of  mixed 
splcaB,  cinnamon  baife  and  ground  ginger,  a 
sack  of  meal,  salt,  cooked  sausage,  and 
some  horse  collars,  there  seems  to  be  a  lot 
of  medical  works  and  surgical  Instmmenta— 
quite  a  lot  of  books.  If  I  have  made  no 
mistake  In  the  count,  there  are  eleven  pages, 
containing  a  list  of  goods  wlilch  yon  say 
this  car  contained,  everrthlug  from  a  horae 
collar  to  furniture.  I  will  ask  yon  to  give 
the  jury  an  idea  approximately  of  the  real 
value  of  the  property,  acluding  from  your 
estimate  such  property  as  yon  have  already 
stated  bad  a  market  value  at  Boidna."  An- 
swer: "The  rest  would  have  an  actual  value 
of  91,000  or  more."  This  was  objected  to 
because  it  was  Incompetent,  Irrelevant,  and 
Immaterial,  and  because  the  witness  did  not 
qnali^  himself,  and  on  the  testimony  being 
admitted  over  these  objections,  appellant  re- 
served a  bill  of  exceptions.  The  record  does 
not  show  that  the  wltaiess  was  disqualified, 
and  the  oldectlon  that  evldrace  of  the  value 
of  the  articles  was  Incompetent,  Irrelevant, 
and  immaterial  Is  not  triable,  and  what  Is 
here  said  also  disposes  of  Oie  sixteenth,  sev- 
enteenth, and  eighteenth  assslgnments. 

[II]  The  twmty-flrst  assignment  la  baaed 
upon  various  exertions  and  objections  con- 
tained In  appellant's  bill  of  exceptions  to 
the  pilings,  remarks,  and  conduct  of  the 
court  during  the  trial.  While  the  plaintiff 
himself  was  upon  the  stand,  he  had  testified 
as  to  the  value  of  certain  property  shown  on 
a  list  attached  to  the  pleadings  and  which 
was  alleged  to  have  been  the  property  of 
O.  H.  Porter,  the  original  plaintiff,  and  who 
it  se^s  had  died  since  the  institution  of  the 
suit.  Tb»  plaintiff  had  testlfled  on  direct 
examlnatlott  that  the  goods  set  out  In  the  list 
were  worth  $860.  The  bill  of  exceptions 
shows  that  when  counsel  for  appellant  b^an 
to  interrogate  the  witness  with  reterenoa  to 


the  particular  items  in  the  list  the  court  re- 
marked: "He  has  answered  that  he  dldat 
remember  anything  else;  no  use  to  go  over 
all  that"  This  remark  of  the  court  prodaced 
a  colloquy  between  the  court  and  counsel 
for  plaintiff  on  one  side,  and  between  the 
court  and  counsel  for  defendant  upon  the 
other,  a  part  of  which  Is  as  follows :  "Ap- 
,  pellant's  Ck>unsel :  Q.  In  stating  to  the  Jury 
tbat  the  goods  shown  on  this  list  were  worth 
$300  or  more,  did  you  take  Into  considera- 
tion the  value  of  one  suit  of  clothes?  A.  I 
did.  Q.  What  kind  of  suit  was  that?  Court: 
He  told  yon  that  he  didn't  remember  a  tblng 
In  the  world  about  that  A[^Ilant*s  Coun- 
sel: One  witness  has  testlfled  as  to  this  list. 
The  Court :  What  la  the  sense  of  that  when 
he  said  he  didn't  know  anything  in  the  world 
about  that?  Appellant's  Couns^:  He  said 
th^  were  all  worth  that  much.  Court :  He 
told  you  how  that  was  done.  Appellant's 
Counsel:  I  want  to  show  by  the  witness 
that  he  did  not  know.  Court :  I  am  not  go- 
ing to  be  here  always.  AK)tilant's  Oransel: 
We  except  to  the  rulings  and  remarks  of  the 
court  The  Court:  Witness  has  said  that 
he  didn't  know  what  was  In  there,  and  it 
seems  to  be  a  useless  consumption  of 
time—  Appellant's  Counsel :  We  except  to 
the  ruling  and  remarks  of  the  court  Ap- 
pellant's Counsel  (addressing  the  witness;. 
Doctor,  in  response  to  Bfr.  Knif^t's  question 
this  morning,  whm  you  stated  that  these 
goods—  The  Court:  He  stated  three  or 
four  times  in  answer  to  your  interrogatories, 
and  Mr.  Eiilght  said  he  had  included  erery 
item  In  the  list  He  has  answered  that  ques- 
tion. Appellant's  Counsel:  All  we  vrant  to 
ask  is  the  question  for  the  beaieflt  of  a  bUL 
The  Court:  I  will  give  you  the  bllL  Appel- 
lant's C:k)unsel :  We  expect  the  witness  to  an- 
swer Ouit  he  did  conMder  each  and  evei7  one 
of  these  Items  in  answering  Mr.  Ejil^t's 
question  and  fixing  the  valti&  The  Court: 
Do  you  mean  to  ask  that  question  with  refer- 
ence to  each  and  er&ey  Item?  He  has  answer- 
ed at  least  three  times  that  be  has  made  tils 
estimate.  That  whm  he  made  his  estimate 
he  considered  the  Items  this  morning.  Ap- 
pellant's Counsel :  We  except  to  the  remarks 
of  the  court  The  Court:  No  use  to  have 
him  repeat  that  met  and  over  a^ln." 

[II]  It  appears  from  the  record  that  on 
direct  examination  the  witness  had  been 
shown  a  Hst  of  goods  belonging  to  his  de- 
ceased brother  and  which  had  been  included 
in  the  shipment  and  had  testified  generally 
tb&t  the  goods  in  tiie  list  were  of  the  value 
of  9350,  and  app^lanfa  connsel  sout^t  by 
cross-examination  to  have  the  witness  testi- 
fy particularly  as  to  the  value  of  each  arti- 
cle named  in  the  list  as  a  test  of  the  accuracy 
and  truthfulness  of  the  witness*  stetouente 
and  for  the  purpose  of  showing  bis  credibil- 
ity. We  think  he  was  entitled  to  that  ri^t 
The  purpose  of  a  cross-examination  Is  to 
sift  and  to  modify  and  have  the  witness  ex- 
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plain  what  bas  been  said  on  his  direct  exam- 
ination, and  If  the  witness  by  this  process 
can  be  discredited  and  the  weight  ot  his 
tesUmmiy  weakened,  the  right  should  not  be 
denied.  TThe  benefit  ot  croas-examlnatlon 
Is  an  essmtlal  condition  to  the  receptlbn  of 
direct  testimony.  Hiat  Is  to  say,  testimony 
Is  not  admissible  if  the  party  against  whom 
it  is  to  be  used  or  those  in  privity  with  him 
hare  no  opportunity  of  cross-examining  the 
witness.  The  right  being  a  substantial  and 
a  Tery  Important  one,  it  la  error  to  restrict 
it  80  far  as  to  prereut  the  cross-examining 
party  from  going  folly  Into  all  matters  con- 
nected with  the  examination  In  chief." 
ThfHnpson  on  Trials  (2d  Ed.)  {  406.  The  au- 
thor, quoted  further,  says,  "A  witness  may 
be  cross-examined  as  to  his  examination  in 
<AiIef  in  all  its  bearings  and  as  to  whatever 
goes  to  explain  or  modify  what  he  has  stated 
In  his  examination  In  chief,  and  prejudice 
will  be  presumed  where  this  right  In  denied." 
Martin  t.  Elden,  82  Ohio  St  282.  "Where 
a  witness  has  on  his  examination  in  chief 
glTen  his  opinion  as  to  value,  he  may  be 
cross-examined  in  fall  respecting  his  reasons 
tor  such  opinion,  and  here  the  rule  applies 
that  great  latitude  should  be  allowed  In 
cross-examination."  Mo.,  etc.,  By.  Co,  t. 
Haines,  10  Kan.  439 ;  O.,  B.,  etc,  Ry.  Co.  r. 
Andrews,  80  Kan.  S90,  2  Pac.  677;  Markel 
T.  Moudy,  18  Neb.  323,  14  N.  W.  409;  Buck 
T.  aty  of  Austin.  16S  Mass.  609,  48  N.  B.  496. 
This  question  has  also  been  couEddered  and 
the  roles  above  announced  followed  by  our 
state  courts  in  the  following  cases :  P.  &  O. 
Ry.  T.  Klrby,  42  Tex.  Civ.  App.  840,  M  S.  W. 
173;  Klrby  v,  P.  ft  G.  By.,  89  Tex.  Civ.  App. 
252,  88  S.  W.  281;  M..  K.  &  T.  Sy.  T. 
Rich,  SI  Tex.  Or.  App.  312.  112  8.  W. 
114;  Dittman  t.  Weiss,  81  8.  W.  87;  Ft 
Worth  ft  Denver  City  Railway  Co.  t.  Travis, 
46  Tex.  Civ.  App.  U7,  99  S.  W.  1141. 

The  fact  that  a  cross-domination  in  full 
would  have  necessarily  required  a  great 
deal  of  lime  did  not  deprive  appellant's 
rig^t  of  any  of  Its  merit,  and  the  record 
disdoaea  a  degree  of  Impatience  on  the  part 
of  the  trial  court  with  appellant's  counsel, 
which  we  think  was  prejudicial. 

[21]  The  twenty-second  asEdgnmait  com- 
plains of  the  court's  actimi  in  exclndbig  the 
testimony  of  D.  L.  M^ras,  by  which  appel- 
lant sought  to  prove  the  rate  on  the  various 
roads,  from  initial  pcdnt  to  destination,  and 
In  the  fifteenth  interrogatory  he  was  re- 
quested to  state  such  charges  from  the  es- 
tablished, promulgated,  and  published  tariff 
rate  in  force  during  the  month  of  January, 
1907.  As  has  beea  said,  the  question  of 
detenolning  Qie  correct  rate  due  on.  this 
ahipmoit  had  been  by  both  parties  submitted 
to  the  Interstate  Commerce  Commission, 
tha  one  tribunal  authorised  by  law  primarily 
to  settle  tbat  question,  and  the  OommlssLon 
havins  find  the  rate  at  92  cents,  in  our 
otdnlon,  the  matter  was  res  adjudlcata  and 


conclusive  In  tiilB  action.  As  we  construe 
the  Interstate  Commerce  Act,  appellants  had 
the  right  to  contest  the  validity  of  the  rate 
fixed  by  the  Commission  by  prosecuting  the 
matter  in  the  federal  courts.  Having  tolled 
to  do  this,  they  are  precluded  from  question- 
ing the  correctness  and  reasonableness  of 
the  rate  fixed  by  the  Commission.  We  have 
not  found  any  case,  either  by  the  state  or 
federal  courts,  which  passes  upon  the  con- 
clusiveness of  the  findings  by  the  Commission 
In  a  proceeding  of  this  kind,  and  have  been 
forced  to  reach  the  conclusion  by  an  investi- 
gation of  the  Interstate  Commerce  Act  Itself. 
I  We  have  found  no  provision  In  the  act  other 
than  that  contained  in  section  16  thereof, 
which  makes  the  findings  and  order  of  the 
Commlsdon  prima  fade  evidence  of  the  fact 
therein  stated  where  a  petition  has  been 
filed  in  the  federal  courts  against  the  carriw 
to  enforce  compliance  with  the  orders  and 
awards  of  the  Commission. 

With  the  exception  of  assignment  No.  27, 
which  criticises  the  charge  of  the  court  for 
fixing  the  time  of  conversion  on  November 
9,  1907,  the  criticisms  of  the  court's  charge 
are  hypercritical  and  without  merit  We 
have  reviewed  the  remaining  assignments  In 
appellant's  brief,  and  such  of  them  as  have 
not  bem  disposed  of  by  what  we  have  hereto- 
fobB  said  are  overruled  fbr  want  of  merit 

Because  of  the  error  of  the  court  in 
abridging  appellant's  ri^t  of  cross-examina- 
tion upon  the  material  issue,  viz.,  the  value 
of  the  goods  In  question,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


8ELLB-FLOTO  SHOWS  T.  BROUSSABD. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
March  0,  1913.   Rehearing  Denied 
April  10,  1913.) 

Andcau  (i  27*}— Hiuffo— Injuuxs  lo  Air- 

XUALS. 

In  ao  action  for  injuries  to  a  team  of 
horses  hired  by  plalntifF  to  defendant  where  the 
undisputed  evidence  showed  that  defendant's 
agent  knew  nothing  about  tbe  road  and  depend- 
ed upon  plaiutifTa  driver,  that  the  iojuriea  were 
cansed  either  because  the  horses  were  not  orop- 
erly  cared  for  or  were  driven  too  fast,  or  oy  a 
deviation  from  the  route  specified  in  the  contract 
of  hiring  increasing  the  distance  about  Id  miles, 
and  that  plaintiff's  driver  was  responsible  for 
this  deviation  except  possibly  about  2%  miles 
thereof,  which  the  evidence  showed  could  not 
have  hurt  the  team,  a  verdict  for  defendant 
should  have  been  directed. 

[EA.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.      70-78;  Dec  Dig.  {  27.*] 

Appeal  from  Jefferson  County  Court;  R. 
W.  Wilson,  Judge. 

Action  by  Alexander  Broussard  against  the 
Sells-Floto  Shows.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Thos.  N.  Hill  and  HUl  Ai  Cooper,  all  of 
Beaumont,  for  appellant  J.  T.  Fleming 
of  Beaumont,  for  appellee. 


•For  etltsr  essM  tm  sam*  tophi  and  tectlon  NUlf  BEB  In  I>m.  Dig.  *  Am.  Dig.  Ksy-Mo.  SeriM  ft  Bep'r  lodssw 
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BEESE,  3.  This  Is  the  second  appeal  of 
this  case.  The  nature  of  the  case  Is  set  out 
In  the  opinion  on  the  former  appeal,  In  which 
the  present  appellee  was  appellant  128  S. 
W.  439.  No  testimony  was  Introduced  for 
the  defoidant  on  the  former  trlaL  On  the 
present  trial  the  defendant  (appellant  here) 
Introduced  the  testimony  of  both  its  agent, 
who  wrat  with  the  team,  and  the  driver. 
The  liveryman,  appellee,  furnished  his  own 
driver  with  the  team,  who  was  supposed  to 
be  acquainted  with  the  route.  Appellant's 
agent  was  entirely  ignorant  as  to  the  route, 
having  never  been  In  the  county  before.  Ap- 
pellee admits  that  this  agent  did  not  know 
anything  about  the  road  and  depended  for 
this  upon  the  driver  of  the  team.  The  con- 
tract contained  the  following  provision:  "It 
Is  further  understood  and  agreed  that  I 
(meaning  Broussari^  assume  risk  and  will  not 
hold  the  agents  or  proprietors  of  the  above- 
named  establishment  (Sells-Floto  Shows)  re- 
sponsible In  any  manner  for  accidents,  de- 
lays, deaths  or  damages  that  may  occur  to 
the  above  mentioned  teams,  wagons  or  men." 
The  route  named  in  the  contract  was  from 
Beaumont  to  Brooks  6  miles,  to  Cheek  8 
miles,  to  Taylor's  Bayou  6  miles,  to  La  Belle 
8  miles,  back  to  Beaumont  16  mlleft— 39 
miles  in  alL  Taylor's  Bayou  Is  the  same 
place  as  Fannette.  The  testimony  is  suffi- 
cient to  authorize  the  conclusion  that  in  go- 
ing from  Taylor's  Bayou  (Fannette)  to  La 
.  B^e  the  driver  went  a  good  deal  out  of  the 
way,  going  by  Odella,  Strlngtown,  and  Ham- 
shlre,  a  distance  ot  probably  IS  or  IS  miles 
greater  than  he  would  have  been  required 
to  travd  If  he  liad  gone  direct  by  the  Bhor^ 
est  road  from  Fannette  to  La  Belle.  The 
horses  were  overdriven  and  as  a  proximate 
consequence  one  of  them  dropped  dead  in 
the  harness,  in  the  outskirts  of  Beaumont, 
on  their  return,  and  the  other  was  injured. 
It  was  held  upon  the  othw  appeal  that  "It 
may  be  presumed  that  the  Bgeat  had  a  right 
to  asnime  that  tlie  driver  provided  by  ap- 
pellant knew  the  road,  and  if  Che  diange  of 
loate  was  oocaatoned  by  Oie  mistake  of  the 
driver  in  this  partlenlar,  for  whicli  a^tflee's 
agent  was  not  leqponslblet  ai^>dlee  would 
not  be  liable." 

It  appears  tlum  wis  ft  more  direct  road 
from  Fannette  to  Btile  than  that 
by  Odella.  But  It  was  only  1^  miles  from 
Fannette  to  OdctUa,  and  It  would  have  made 
the  nnite  ftom  Fannette  to  La  BeUe  only  8 
miles  longer  If  the  driver  had  gone  to  Odella, 
back  to  Fannette^  and  thence  to  La  BeU& 
The  evidence  was  that  It  was  not  more  than 
2%  miles  further  than  the  direct  route  from 
Fannette  to  La  Belle  to  have  gone  by  Odella. 
Now  the  agent  of  appellant,  who  testified 
on  the  last  trial,  stated  that  he  knew  noth- 
ing of  the  road,  was  an  entire  stranger,  and 
trusted  entirely  to  the  driver  to  carry  him 
to  the  places  named  on  the  route-sheet  The 


driver  also  corroborated  the  agent  In  this, 
except  that  on  cross-examination  he  testi- 
fied the  agent  told  him  to  go  to  Odella,  and 
that  Odella  was  on  the  route-sheet  This 
rout^sheet  had  been  pr^ared  by  appellee. 
This  witness  contradicts  himself  flatly  about 
appellant's  agent  having  told  Mm  to  go  to 
Oddla.  But  assuming  that  the  agent  did  di- 
rect the  driver  to  go  from  Fannette  to 
Odella,  this  was  a  deviation  from  the  route 
of,  at  most,  2^  miles.  The  testimony  was 
undisputed  that  if  the  horses  had  been  prop- 
erly driven  and  cared  tor  (and  for  this, 
under  the  contract,  appellant's  agent  was  not 
to  be  responsible)  this  slight  excess  In  the 
distance  could  not  have  hurt  the  team,  and 
It  la  clear  that  it  would  not  The  only  In- 
ference from  the  undisputed  evidence  Is  that 
either  the  horses  were  not  proi>erly  cared  for 
and  were  driven  too  fast,  or  that  the  exces- 
sive distance  in  going  from  Odella  to  La 
Belle  hy  ,way  of  Strlngtown  and  other  places, 
making  an  excess  in  the  distance  of  about 
16  miles,  was  the  proximate  cause  of  the 
injury  to  the  horses.  As  to  this,  the  un- 
disputed evidence  shows  that  the  agent  of 
appellant  had  nothing  to  do  with  this  de- 
viation from  the  route  The  driver  was  sole- 
ly responsible.  He  testifies  that  he  select- 
ed this  route  himself  and  the  agent  of  ap- 
pellant had  nothing  to  do  with  It  A  priori  it 
is  not  reasonable  to  suppose  that  appellant's 
agent  had  anything  to  do  with  this  deviation 
as  he  was  known  to  be  entirely  Ignorant  as 
to  the  route,  and  the  driver  was  supposed 
to  know  it,  and  this  Is  made  absolutely  cer- 
tain by  the  undisputed  evidence  on  the  last 
trial.  The  only  reasonable  Inference  Is  that 
the  driver,  in  fact  did  not  know  the  direct 
route  beyond  Odella  and  took  a  wrong  road, 
and  this,  aided  by  careless  and  reckless  driv- 
ing over  a  sticky  road,  caused  the  damage. 
The  contract  by  Its  express  terms  relieves 
the  appellant  in  such  case,  from  liability. 
It  is  at  least  soggestlve  that  the  driver  was 
to  blame,  that  he  was  arrested  on  complaint 
of  appellee,  charged  with  killing  the  hors^ 
was  tried  and  convicted,  and  served  IIS  days 
on  the  county  road.  The  court  slionld  have 
given  the  charge  requested  by  appellant  to 
return  a  verdict  for  defoidant  Tte  Jndg- 
meot  is  reversed  and  here  tendered  for  ap- 
pelant 
Beversed  and  rendered. 


B.  W.  WIER  LTTMBEB  CX>.  et  aL  T.  CONN. 

(Court  of  Civil  Anpeals  of  Texas.  Oalveston. 
Feb.  28,  101S.    On  MotiOD  for  Be- 
bearing,  March  20,  1913.) 

1.  Advxbsb  Possession  ({  100*)  —  Oolos  ow 
Title— Extent. 

Where  defendant  acquired  a  tax  title 
against  the  P.  survey,  it  was  sufficient  ctAor  of 
title  to  give  defendant  the  boiefit  of  tba  priu- 
dple  that  actual  possession  of  a  part  ot  a  tract 
m  land  by  the  owner  will  be  extended  to  give 
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kim  c(nutractlT«  poneMirai  of  the  whole  and 
prevent  the  acqnintion  of  Utle  by  adrarie  po»- 
session  by  one  naTing  no  title  beyond  the  Ibnlts 
of  the  actual  Inclosure  of  each  adverse  possea- 
■or. 

[jBd.  Note.— Vor  other  cases,  see  A^rerse  Pos- 
K^rai,  Gent  Dig.  H  MJ-SUi  Dec.  Dig.  | 

2.  Advkbsi  Possession  (8  100*)— Extent  — 
occdfanot  bt  tenant— effect. 

Where  a  claimant  of  a  defined  tract  of  land 
leased  a  d^ned  and  seiiarate  portion  thereof, 
the  tenant's  acttial  poasesslon  of  the  leased  por- 
ti<m  did  not  glTe  the  claimant  oonatructive  pos- 
Kssion  of  Hie  whole  tract  daimed  by  him. 

[Ed.  Note^For  other  eases,  see  Advene  Pos- 
session. Cent  Dig.  H  647-674;  Dec.  Dig.  | 
100.»1 

8.  EviDBNoi  (I  879*>—Doou]anTUT— Flats 

— Proof. 

In  trespass  to  try  title,  InvotvliMC  *  conflict 
tn  certain  snrveyi,  a  plat  could  not  be  comdder- 
ed  without  proof  that  It  was  correct. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  S  1606;  Dec.  Dig.  |  879.*] 

4.  Infants  (|  24*)-nAovxBai  Possbssioh  — 

BaSIDENOI. 

Where  the  occupants  of  certain  laud,  claim- 
ing adversely,  performed  the  necessary  cultiva- 
tion and  used  and  enjoyed  the  land  ao  as  to  in- 
dicate adverse  possession,  it  was  not  material 
that  for  part  of  the  time  one  of  them  was  under 
age  and  Doth  resided  with  their  father  on  other 
land. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  I  25 ;  Dec  Dig.  {  24.*] 

6.  Appeal  and  Ebbob  ({  1006*>— BuuNoa  on 
ETfOBNOe— Pbxjudice. 

Wliere,  in  trespass  to  try  title,  there  was 
no  evidence  that  tbe  O.  survey  covered  any  part 
of  either  of  the  tracts  sued  for,  defendants  were 
not  prejudiced  by  the  exclusion  of  evidence  to 
■how  that  a  writtcoi  acknowledgment  of  tenancy 
was  intended  to  cover  a  part  of  the  P.  survey 
within  the  boundaries  of  the  G.  survey,  whiot 
was  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4187-4198,  4207;lDec.  Dig. 
i  1066.*] 

Appeal  from  District  Court,  Ja^fer  Gonn- 
ty;  W.  B.  PoweU.  Judge. 

Action  by  B.  G.  Conn  against  the  B.  W. 
Wier  Lnmber  Company  and  others.  Judg- 
ment for  plalntlffi  and  defendants  appeaL 
Affirmed. 

Holland  &  Holland,  of  Orange,  and  W.  W. 
Blak^  of  Jasper,  for  appellante.  W.  F.  Oood- 
xicb,  of  Hcanphlll.  and  Smith  St  Blackstaear, 
of  Jaq>er,  t<a  appellee. 

BEBSE,  J.  This  la  a  suit  In  trespass  to 
try  title  by  B.  a  Conn  against  the  R.  W. 
Wier  Lnmber  Company  to  recover  the  title 
and  possession  of  two  certain  tracts  of  land, 
one  of  48%  acres  and  the  other  ot  160  acres, 
botli  on  the  T.  Pratt  survey.  Plaintiff  also 
sued  tor  damages  for  cntting  and  appropriat- 
ing timber.  Plaintiff  speclaUy  pleaded  his 
title  to  the  land  sued  for  under  the  statute 
of  UmltatloQ  of  10  years.  Defendant  plead- 
ed general  denial,  not  guilty,  and  In  addition 
sovght  a  recovery  on  the  warranty  of  W.  J. 
B.  Adams,  B  F.  Adams,  and  Abel  Adams,  Sr., 
who,  It  was  all^i^  conveyed  the  land  by 


general  warranty  deed  to  W.  H.  Bonner,  who 
in  turn  conveyed  It  to  defendants  by  like  cov- 
enants of  warranty.  Adams  came  in  and  an- 
swered, made  general  denial  of  the  allega- 
tions of  plalntlfTs  petition,  and  pleaded  not 
guilty  and  the  statute  ot  limitation  of  five 
years.  A  trial  with  a  jury  resulted  in  a  ver- 
dict and  judgment  for  plaintiff  for  the  land 
sued  for  and  for  f2,22S  damages  for  cutting 
timber,  and  tor  defendants  against  Adams  for 
92,081  oa  their  warrant?.  A  motion  for  a  new 
trial  by  dafaudaata  was  oTermled,  and  tta^ 
appeal. 

The  land  sued  for  la  on  the  T.  Pratt  sur- 
vey of  640  acres.  The  48%  acre^  He  In  the 
southeast  comer  of  the  survey,  extending  to 
the  south  line  of  the  Pratt  on  the  south,  the 
east  line  of  the  Pratt  on  the  east,  and 
extending  westward  1,360  varas.  The  160 
acres  adjoins  this  tract  on  the  north,  bound- 
ed on  the  east  by  the  east  line  of  the  Pratt, 
and  extending  west  950  varas.  The  William 
Duncan  survey  of  640  acres  Joins  tba  Pratt 
on  the  south.  This  suit  was  filed  in  1908. 

The  evidence  is  suffldeut  to  support  the 
Qnding,  and  we  And  that,  beginning  with  the 
occupancy  by  Nathan  Bnrrell  in  1898,  and 
followed  in  1894  by  tiiat  of  John  Burrell,  who 
claimed  under  Nathan,  and  by  that  of  Na- 
than Burrell,  who  succeeded  John  in  1900, 
and  by  that  of  J.  G.  Klllen,  to  whom  Natliatt 
Burrell  conveyed  it  in  1900,  and  who  in  turn 
conveyed  it  to  Conn  in  lOOtS  the  appellee, 
Conn,  and  those  under  whom  he  claims  title, 
have  been  In  continuous,  actual,  and  ad- 
verse ocGBpancy  of  Che  160  acres  of  luid,  cnl- 
tivatlng,  udng,  and  enjoying  the  same,  with 
all  the  elements  neoeasary  to  aopport  appel- 
lee's claim  of  title  under  the  statute  of  lim- 
itation of  10  years,  for  more  than  10  years 
ensuing  from  and  after  the  date  of  the  first 
occupancy.  As  to  the  48%  acres,  we  find  that, 
beginning  about  1889,  Arthur  Burrell  waa  In 
actual,  adverse  occupancy  of  this  tract  culti- 
vating, uainKand  enjoying  it,  and  claiming  it 
as  his  own,  up  to  the  time  he  sold  and  conven- 
ed it  to  appellee  Oonn,  in  1806.  Arthur  Bur^ 
rell  sold  and  conveyed  00  acres,  extending  en- 
tirely across  the  Pratt  survey,  but  his  lim- 
itation title  only  imduded  the  48%  acres  sued 
for  herein.  On  Hay  7, 1886,  A.  N.  Stones  tax 
collector  of  Jasper  county,  oonreyed  to  W.  J. 
B.  Adams  the  T.  Pratt  surrey,  reciting  that 
the  land  waa  levied  on  and  scdd  for  taxes 
for  010  year  1894.  amounting  to  96.40.  The 
consideration  paid  waa  fiass.  The  tax  eol- 
lector'a  deed  was  Introduced  In  evidence^  but 
no  evldCTce  offered  as  to  the  tax  sale,  ex- 
cept the  naked  daed,  which  la  in  regular  form 
to  convey  the  T.  Pratt  survey.  This  deed 
was  recorded  May  26,  1896. 

Some  time  prior  to  1888  one  Ab  Cole  had 
located  and  settled  upon  a  pre-emption  of  160 
acres  of  land,  which  was  In  conflict  entirely 
with  either  the  Wm.  Duncan  survey,  or  iiart- 
ly  with  the  Duncan  and  partly  with  the 
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Pratt  Thla  160  acres  bad  been  surreyed, 
aud  had  defined  boundaries,  bnt  the  original 
field  notes  were  not  in  evidence.  Field  notea 
of  a  survey  made  by  the  county  surveyor  in 
1001  placed  this  Cole  location  entirely  on  the 
Duncan.  Bvidence  was  Introduced  which 
tended  to  show  that  it  also  encroached  on  the 
Pratt,  but  this  evidence  does  not  indicate 
what  part  of  the  Pratt  was  so  covered. 
About  1880  F.  W.  Burrell  settled  upon  tliia 
Ab  Cole  survey  and  was  occupying  it  in  1809, 
when  he  executed  the  following  instrument: 
"The  State  of  Texas,  County  of  Jasper: 

"Know  all  men  by  these  presents  that  I, 
Frederick  Burrell,  of  the  county  of  Jasper 
and  state  of  Texas,  do  hereby  acknowlec^e 
that  I  am  now  occupying  and  living  upon  the 
following  described  tract  of  land,  to  wit,  160 
acres  of  land,  situated  in  the  county  of  Jas- 
per and  state  of  Texas,  about  six  or  seven 
mites  in  an  easterly  direction  from  Wiess'a 
Bluff,  said  160-acre  tract  having  been  sur- 
veyed  within  the  boundaries  of  an  original 

survey  known  as  the  survey  of  

acres;  that  I  went  into  possession  of  said 

land  on  the   day  of  September,  1888, 

with  the  consent  and  permission  of  R.  F. 
Adams,  as  his  tenant ;  that  I  have  ever  since 
said  date  contlnuoasly  occupied  said  tract  of 
land,  and  am  now  occupying  the  same,  as  the 
tenant  of  the  said  R-  F.  Adams,  who  resides 
in  the  county  of  Jasper  and  state  of  Texas ; 
and  I  hereby  admit  and  acknowledge  that  the 
said  tract  of  land  is  the  property  of  the  said 
Adams,  and  that  I  have  no  interest  In  said 
land  save  as  tbe  tenant  of  the  said  Adams,  as 
aforesaid. 

"Witness  my  hand  this  the  Sd  day  of  Au- 
gust, A.  D.  1889. 

"[Signed]   Frederick  Burr^" 

This  tract  of  land  referred  to  In  this  in- 
atniment  was  shown  to  be  the  Ab  Cole  sur^ 
vey.  This  possession  contlnned  by  Burrell 
during  his  lifetime  and  after  his  death  by 
his  widow  up  to  tbe  time  of  the  trial.  There 
was  evidence  whldi  traded  to  show  that  a 
part  of  Burrell's  imiHroTements  extended  over 
on  that  part  of  the  Ab  Oole  surv^  which 
omfllcted  with  the  Pratt  Thwe  was  no  evi- 
dttoce  that  this  Cole  snrv^,  or  any  of  Bar- 
ren's Improvements^  covered  any  part  ot  ei- 
ther of  the  tracts  herein  sued  for. 

[1]  By  tbe  first  assUinment  ot  mtot  ap- 
pellants complain  of  tbe  refusal  of  tbe  court 
to  give  a  charge  requested,  subradng  ttie  le- 
gal proposition  that  if  atv^llants  claimed 
the  Pratt  survey  under  a  deed  duly  recordr 
ed  and  describing  It  by  metes  and  bounds, 
and  were  in  actual  posseaslon  of  any  part  of 
It  by  tenant  sudi  actual  possession  of  a 
part  drew  to  it  tbe  constructive  possession 
of  tbe  remainder,  ezc^  such  part  thereof  as 
was  In  the  actual  occupancy  of  appellee  or 
bis  vendorsr  claiming  adverse  possession,  and 
tn  such  case  apiKllee  could  only  recover  un- 
der bis  limitation  claim  ttte  land  under  ac- 
tual luelosure.  Those  claiming  the  adverse 
possession  and  under  whom  aiq^ellee  claims 


having  no  title,  we  think  that  the  tax  title  of 
appellants,  although  It  was  not  shown  that 
the  facts  existed  to  render  it  effectual  as  a 
conveyance  of  the  title  of  the  owner  of  the 
Pratt,  was  sufficient  to  entitle  appellants  to 
the  benefit  of  tbe  general  principle  of  law 
that  actual  possession  of  a  part  of  a  tract  of 
land  by  the  owner  will  be  so  extended  aa  to 
give  him  constructive  possession  of  the  whole 
and  prevent  the  acqulBltlon  of  title  by  ad- 
verse possession  by  one  having  no  title  be- 
yond tbe  limits  of  the  actual  inclosure  of 
such  adverse  possessor,  if  there  had  t>een  any 
evidence  to  support  the  application  of  this 
principle  to  tills  case.  Evitts  v.  Roth,  61  Tex. 
84;  Claiborne  v.  Elkina.  79  Tex.  380,^15  S. 
W.  385;  Texas  Land  Go.  t.  Williams,  51 
Tex.  62. 

[2]  When  we  com^  however,  to  api^  this 
prindito  of  law  to  the  facts  of  this  case, 
we  are  met  by  tbe  obstacle  that  there  is  no 
evidence  upon  which  to  base  an  actual  pos- 
session by  appellants'  vendors  of  any  luut 
of  the  Pntt  Burveyt  outside  of  tbe  bound- 
aries of  the  Ab  Cole  void  sorv^,  and  tbat 
the  actual  possession  of  Burrell,  as  tenant 
of  Adams,  of  land  witbln  tbe  well-deflned 
boundariea  of  that  tract  cannot  be  ao  ex- 
tended as  to  give  Adams  constructtve  pos- 
session of  any  part  of  the  Fratt  outside  of 
the  well-defined  boun&uies  of  the  tract  held 
by  Burrell  as  his  tenant  Burr^  by  bis 
acknowledgment  of  tenancy,  held  poasession 
for  Adams  of  the  tract  embraced  witbln  Its 
boundaries.  By  virtue  of  this  contract  un- 
doubtedly Adams  was  In  actual  poasesslDn 
of  so  much  of  this  tract  as  was  Inclosed  by 
Burrell,  and  In  constructive  possession  of 
the  remainder  of  the  leased  tract;  but  this 
did  not  give  him  possession  of  the  Pratt, 
or  of  any  part  of  it  outside  of  the  txiund- 
arles  of  the  tract,  which,  onder  the  express 
terms  of  the  instrument  referred  to,  was 
held  by  Burrell  as  his  tenant  The  proposi- 
tion may  be  stated  thus:  If  A.,  being  the 
owner  of  a  defined  tract  of  land,  leases  to  B. 
a  defined  and  separate  portion  Uiereof,  B.'s 
actual  possession  of  tbe  leased  portion  as 
A. 'a  tenant  does  not  give  A.  constructive 
possession  of  the  whole  tract  owned  by  him. 
Texas  lAnd  Co.  v.  Wllilams,  5  Tex.  51 ;  Read 
T.  Allen,  63  Tex.  164.  Adams  had  title  to 
the  Ab  Cole  surrey,  or  claimed  title,  and  It 
was  thla  survey  that  Burrell  rented  from 
him.  It  Is  only  by  virtue  of  the  fact  that 
thla  tract  encroached  upon  the  Pratt  that 
Burrell  held  under  this  tenancy  any  part 
of  the  Pratt  Burrell's,  and  consequently 
Adams',  possession  of  any  part  of  the  Pratt 
was  only  by  virtue  of  this  fact,  and  cannot 
be  held  to  give  Adams  constructive  posses- 
sion of  the  entire  Pratt  survey,  with  tbe 
consequence  of  preventing  the  acquisition  of 
title  by  defendants'  vendors  by  10  years*  ad- 
verse poBseaston  of  parts  of  tbe  Pratt;  out- 
side of  the  boundaries  of  tbe  land  coT^ed 
by  Burrell's  acknowledgment  ot  tenancy. 
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There  was  no  erldence  under  which  appel- 
lant wonld  have  been  entitled  to  the  appli- 
cation of  the  principle  of  law  embraced  in 
the  requested  charge,  and  the  court  did  not 
err  in  rtfiislng  to  give  It. 

[3]  a%ere  is  a  plat  of  the  land  In  appel- 
lants' brief  which  puiports  to  show  the 
relative  positions  of  the  Pratt,  the  Duncan, 
the  two  tracts  here  sued  for,  and  the  tract 
which  F.  W.  Burrell  rented  from  Adams, 
which  appellee  admits  was  intended  to  be 
the  Ab  Cole  survey ;  but  we  can  find  noth- 
ing In  the  record  wblcb  toids  to  show  that 
this  plat  Is  correct  Certainly  there  is  no 
evidence  which  tends  to  show  the  location  of 
the  lines  of  this  latter  tract  with  reference 
to  the  Pratt.  The  most  that  can  be  gathered 
from  any  of  the  evidence  Is  that  the  Cole 
surrey  encroached  upon  the  Pratt.  There 
Is  nothing  tending  to  show  that  It  covered 
any  part  of  either  of  the  tracts  sued  for.  In 
a  former  suit  by  W.  J.  B.  Adams  against 
P.  W.  Burrell  and  others  to  recover  the  Dun- 
can survey,  which  also  belonged  to  Adams, 
It  was  claimed  by  him  that  fbis  160  acres 
of  land  covered  by  the  Burrell  tenancy  lay 
altogether  on  the  Duncan,  and  he  recovered 
160  acres  of  the  Duncan  on  the  ground  that 
Burrell,  who  claimed  under  the  10-year  stat- 
ute of  limitation,  held  under  him,  and  this 
contention,  resting;  upon  the  written  Instru- 
ment herein  set  out,  was  sustained.  Adams 
V.  Burrell,  127  S.  W.  581 ;  Burrell  t.  Adams, 
135  S.  W.  1166. 

[4]  The  evidence  shows  that  during  part 
of  tbe  time  that  John  Burrell  and  Arthur 
Burrell  were  eulUvatlng  and  claiming  the 
two  tracts  sued  for  th^  were  living  with 
tb^r  father,  F.  W.  Burrell,  on  the  160  acres 
which  he  held  under  Adams,  and  appellants 
reqnested  the  court  to  diarge  the  Jury  that 
for  this  reeaon  they  could  not  acquire  by  ad- 
verse occupancy  title  to  the  tracts  on  the 
Pratt  survey  herein  sued  for.  John  Bur- 
rell was  21  years  old  In  1896.  His  use  and 
occupation  have  been  shown  as  beglnnbig 
In  1894.  He  built  r  hotise  on  tbe  160  acres 
sued  fbr  in  1898,  and  moved  on  tbe  place, 
havliig  married.  The  evidence  shows  that 
his  rlgbt  during  his  minority  to  acquire  this 
tract  was  recognized  by  his  father,  Arthur 
Burrell  was  four  or  five  years  older  than 
John.  There  Is  no  merit  in  appellants*  con- 
tention that  these  boys,  by  reason  of  the. 
fact  that  they  made  their  home  with  their 
father  <m  this  rented  tract,  could  not  by 
adverse  possession  acquire  title  by  limitation 
to  tbe  two  tracts  sued  ft>r  lying  on  the  Pratt 
and  entlreljr  outside  of  the  tract  held  by 
tbelr  father  for  Adams.  Actual  residence  on 
the  land  was  not  necessary.  The  evidence 
abundantly  shows  that  they  claimed  the  two 
tmctB,  reqieeUv^,  and  that  sueb  claim  was 
accompanied  by  the  aeeessary  cnltlvatlon, 
ose^  and  enjoyment  to  perfect  thdr  title  un- 
der tbe  10-year  statute  The  refusal  to 
five  tbe  charge  la  complained  of  by  the  sec- 


ond assignment  of  error,  whidi  must  be 
overruled. 

[I]  There  was  no  material  or  prejudicial 
error  In  sustaining  tbe  objections  of  appel- 
lee to  the  testimony  of  R.  F.  Adams  referred 
to  in  the  third  assignment  of  error,  bo  far 
as  we  can  understand  the  rambling  bill  of 
exceptions.  The  only  effect  of  this  excluded 
testimony  was  to  show  that  the  written  ac- 
knowledgment of  tenancy  executed  by  F.  W. 
Burrell  was  Intended  to  cover  that  part  of 
the  Pratt  survey  within  the  boundaries  of 
the  void  Ab  Cole  survey.  This  testimony  did 
not  tend  to  show  that  this  Cole  survey  cov- 
ered any  part  of  either  of  the  tracts  sued 
for ;  nor  was  there  any  evid^ce  which  did. 
If  we  are  correct  in  what  we  have  said  in 
disposing  of  the  first  assignment  of  error, 
tbe  excluded  testimony,  If  true,  wonld  not 
have  sustained  appellants'  claim.  The  as* 
slgnment  la  overruled. 

What  we  have  said  In  disposing  of  the 
first  ass^nment  of  error  sufilciently  disposes 
of  the  contentlonB  set  out  under  the  fourth 
and  fifth  asslgnmotts  ot  error,  which  arc 
overruled. 

We  find  no  error  reqniilng  reversal,  and 
tbe  judgment  la  afltrmed. 
Affirmed. 

On  Motion  for  Behearlng. 

On  motion  for  rehearing  appellants  Indst 
that  the  case  of  Bead  v.  Allen.  63  Tex.  164, 
upon  the  Identical  proposition  in  support  of 
which  it  la  dted  In  this  case,  "has  been  over- 
ruled by  the  Supreme  Court  continually  and 
by  the  various  Courts  of  Civil  Appeals."  It 
would  have  tended  to  lighten  the  labors  of 
this  court  if  even  one  ot  the  overruling  de- 
cisions referred  to  had  been  cited.  In  view 
of  tbe  statement  in  the  motion  we  have  been 
led  to  a  further  examination  of  the  authori- 
ties In  this  state  on  this  question,  and  the 
examination  has  failed  to  reveal  a  case  even 
doubting  the  authority  of  Read  v.  Allen, 
with  the  exception  of  our  own  opinion  In 
Haynes  v.  T.  &  N.  O.  E.  E.  Co.,  61  Tex.  Civ. 
App.  49,  111  S.  W.  427,  and  the  Individual 
opinion  of  Judge  Key  in  Puryear  v.  Frlery, 
16  Tex.  Civ.  App.  316,  40  S.  W.  449.  In 
Haynes  v.  Railroad  Co.,  supra,  the  writer  of 
this  opinion,  speaking  for  the  court,  said 
with  regard  to  Read  v.  Allen:  "The  late 
case  of  Bowles  v.  Brlce,  66  Tex.  730  [2  S.  W. 
729J,  while  not  in  terms  overruling  the  for- 
mer opinion  in  the  case  referred  to,  seems  to 
us  to  hold  directly  to  the  contrary,"  etc  A 
further  aaminatlon  of  the  authorities  has 
led  us  to  recomider  this  expression  as  er- 
roneous. In  fact,  a  more  careful  considera- 
tion of  the  opinion  of  Bowles  v.  Brice  would 
have  prevented  this  error.  Judge  Gaines, 
speaking  for  tbe  court  In  the  latter  case,  ns- 
es  this  language:  "The  question  Is,  Must  the 
possession  in  this  case  be  restricted  to  the 
portion  of  the  premises  actually  occupied  by 
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the  tountsT  It  la  lidd  In  Bead  r.  AUen,  «S 
Tex.  154.  and  In  Texas  Land  Go.  r.  Williams, 
51  T^  61,  that  whea  a  party  daimluK  land 
leases  by  written  contracts  ^edflc  parts  of 
it,  describing  them  by  metes  and  bounds,  his 
possession  through  his  lessees  extends  only 
to  the  parcels  so  defined.  This  is  in  accord- 
ance with  the  principle  laid  down  in  Can- 
nlngfaam  v.  Frandtzen,  26  Tex.  34,  that  where 
one  in  possession  of  a  tract  of  land  sells  the 
portion  actually  occupied  by  tilm,  his  con- 
structive  posse^on,  which  before  existed  as 
to  the  remainder,  immediately  determines. 
But  we  consider  that  we  hare  a  difiTerrat 
case  before  us.  Shall  a  party,  who  lets  to 
tenants  for  the  purpose  of  cultlTatlon  the 
improved  part  of  a  tract  of  land,  be  deemed 
to  have  lost  his  constructlTe  possession  of 
the  portion  which  Is  unimproved?  We  thin'k 
not  He  applies  the  property  to  the  only  use 
of  which  it  Is  susceptible,  and  should  be 
deemed  as  exercising  ownership  over  the 
whole  tract  as  fully  as  if  be  were  in  posses- 
sion of  the  improved  portion,  cultivating  it 
himself.  It  Is  true  that  the  witnesses  state 
tliat  the  tenants  in  this  case  tud  no  right  or 
authority  over  the  land  not  in  cultivation." 

The  court  evidently  did  not  see  any  in- 
consistency between  the  doctrine  announced 
In  this  case  and  that  held  In  the  two  cases  cit- 
ed. If  there  had  been  any  intention  of  over- 
ruling the  two  cases,  this  is  the  place  where 
we  would  liave  naturally  looked  for  it  In 
Read  v.  Allen  and  Land  Co.  v.  Williams,  the 
law  Is  thus  stated:  "When  a  landlord  places 
a  tenant  on  a  tract  of  land  claimed  by  him, 
and  designated  by  metes  and  bounds  the  sub- 
division of  the  tract  as  the  portion  which  the 
tenant  is  to  occupy,  the  possession  of  the 
tenant,  on  a  question  of  limitation,  can  In- 
ure  to  the  landlord's  benefit  only  to  the  ex- 
tent of  the  designated  metes  and  bounds  set 
forth  in  the  lease." 

The  Haynes  Case,  by  its  facta,  came  ex- 
actly within  the  doctrine  of  Bowles  v.  Brlce, 
as  was  held  by  this  court  We  were  simply 
in  error  when  it  was  Intimated  that  there 
waa  any  (inflict  between  Sead  v.  Allen  and 
Bowles  V.  Brlce.  As  was  said  by  the  court 
In  the  latter  case,  the  two  cases  occnpy  dlf- 
terent  ground.  We  have  again  examined 
each  of  the  cases  cited  by  us  in  support  of 
Bowles  r.  Brlce  In  the  Haynes  Case,  and 
find  that  the  facts  in  each  case  brought  it 
within  the  rules  in  Bowles  v.  Brlce  and 
'Clearly  distinguish  It  from  Bead  v.  Allen 
and  Land  Co.  v.  Williams.  With  reference 
to  the  presoit  authority  of  Bead  v.  Allen,  the 
decisions  in  this  state  show  the  following: 
In  Craig  r.  Cartwright,  65  Tex.  424,  It  was 
dted  with  approval.  This  was,  however,  be- 
fore the  decision  In  Bowles  v.  Brlce.  Since 
that  decision,  however,  in  Parker  v.  Cock- 
rell,  81  B.  W.  22%  the  court  distinguishes  the 
two  cases,  axkd  certainly  there  is  no  hint  of 


discrediting  Bead  t.  Allen.  On  Uw  onitrair. 
we  take  It  as  an  express  recognition  of  the 
authority  of  that  cue.  In  HaU  t.  Oloont^ 
26  Tbx.  CIt.  App.  848,  63  8.  W.  944,  Land 
Ca  T.  WllUams  and  Bead  t.  Alloi  are  dted 
and  followed.  In  Fnryear  v.  Frlery,  16 
Civ.  App.  816,  40  S.  W.  449,  it  was  held  that 
the  fiacts  of  the  case  brought  it  under  the 
mle  of  Bowles  v.  Brlce,  the  court  expressly 
recognizing  the  distinction  between  that  case 
and  Read  v.  Allen,  and  not  even  a  snspldoa 
Is  cast  upon  the  authority  of  Read  v.  Allm, 
except  that  Justice  Key,  who  wrote  the  opin- 
ion, states  as  his  individual  opinion  that 
Cunningham  v.  Fraudtsen,  26  T^  34,  dted 
in  Land  Co.  v.  Williams  and  Read  v.  Allen, 
does  not  support  the  doctrine  announced  in 
these  cases.  In  Corner  v.  Gouts,  45  S.  W. 
487,  the  facte  were  the  same  as  in  Bowles 
V.  Brlce,  which  Is  dted  in  support  of  the 
opinion.  In  Houston  Oil  Go.  v.  Kimball,  114 
S.  W.  668,  Read  v.  Allen  is  dted  and  fol- 
lowed. Writ  of  error  was  granted,  but  the 
Judgment  was  affirmed  by  the  Supreme  Court 
(103  Tex.  105,'122  S.  W.  683,  124  S.  W.  86) ; 
and  while  neither  Read  t.  Allea  nor  Land 
Co.  V.  Williams  Is  dted.  the  opinion  clearly 
approves  the  mle  announced  by  the  Court  of 
Civil  Appeals.  In  Pharls  v.  Jones,  122  Mo. 
126,  26  S.  W.  1(^  the  Supreme  Court  of 
Missouri  dtes  and  approves  Read  v.  Allen. 
If  there  is  a  decision  dther  of  the  Supreme 
Court  or  any  of  the  Courts  of  Civil  Appeals 
that  has  overruled  or  doubted  the  authority, 
in  a  proper  case,  of  Read  v.  Allen  or  Land 
Co.  V.  Williams,  ucept  what  is  (erroneously) 
said  by  this  court  In  Haynes  v.  Railroad  Co., 
and  by  Judge  Key,  as  his  individual  opinion. 
In  Fnryear  r.  Frlery,  we  have  been  unable 
to  find  it 

Now,  In  the  present  case  there  can  be  no 
doubt  that  the  written  lease  or  acknowledg- 
ment of  tenancy  by  F.  W.  BurreU  to  Adams 
referred  to  the  Cole  160-acre  survey.  As  it 
stands,  the  written  lease  was  Insuffld^t  for 
want  of  description  or  identification  of  the 
land  embraced  in  the  lease.  Without  parol 
evidence  showing  to  what  land  it  referred, 
it  was  worthless.  This  parol  evidence  identi- 
fied the  survey  referred  to  as  the  Oole  li09- 
acre  survey.  Gratainly  the  vrritten  tease  hy 
its  terms,  as  explained  by  parol,  covered  no 
part  of  the  Pratt,  except  In  so  far  as  the 
Cole  survey  covered  the  part  of  the  Pratt. 
That  the  botmdarles  of  the  Oole  were  not 
capable  of  exact  Identification,  If  such  be  tlie 
fact,  does  not  affect  tba  question.  It  was 
shown  snffidently  that  it  covered  only  a 
small  part  of  the  Pratt  In  any  evait,  and 
none  of  that  part  here  in  controversy.  We 
must  adhere  to  our  oidnlon  that  the  case  Is 
ruled  by  Read  t.  Allm  and  Land  Go.  v.  Wil- 
liams.  None  of  tbe  grounds  of  the  motlDa 
for  rehearing  are  tenable^  and  the  motion  Is 
ovormled. 


Digitized  by 


rex;) 


VAIN  r.  NELMS 


281 


FAIM  et  aL  T.  NBLMS  et  aL 

(Court  of  Civil  Appeals  of  Texas.  OalTeston. 
F^b.  28,  1913.    RehearinK  Denied 
March  27,  1913.) 

1.  TUBPASS  TO  Tbt  TiTue  (I  S7*)— Ihpbotb- 
louiTS— Bona  Fide  Pubchasbb. 

Where  an  agent  aathorized  to  receive  ap- 

EllcatioDB  to  parchase  aod  forward  them  be- 
eved  he  had  authority  to  sell,  aa.d  he  made  a 
contract  to  sell  to  the  pnrchaaer,  who  believed 
that  the  agent  had  foil  authority,  and  the  por- 
cbaser  was  placed  in  posBession,  and  the  owner 
ratified  the  transaction,  the  purchaser  was  a 
bona  fide  purchaser  within  the  law  governing 
the  recovery  of  improvements. 

[Bd.  Note.— For  other  cases,  see  Trespass  to 
Try  Tide,  Cent.  Dig.  |  88;  Dea  Dig.  {  57.*] 

2.  TKEBVAts  TO  Tbt  Titu  (|  57*)— Imfbotx- 
Ksnra— Bona  Fids  Pubohaseb. 

Where  a  competent  snrveyor  made  a  sar- 
vey  of  land  purchased,  bat  made  an  excusable 
mistake  in  the  boundary  so  aa  to  include  land 
not  sold,  the  purchaser  tailing  possession  of  the 
land  as  surveyed  and  makin?  improvements 
thereon  could  recover  for  the  value  of  the  Im- 
provements made  on  the  land  not  sold. 

[Ed.  Note.— For  other  cases,  see  Tresnass  to 
Try  Title,  Cent  Dig.  |  88;  Dec.  Dig.  |  67.*] 

8.  Tbxspabs  to  Tbt  Titix  (|  59*)'-Iiipboti- 

hbhtb— Statdtobt  Pbotisionb. 

In  tremaas  to  try  title  began  April  7, 
1904.  a  finding  that  the  possession  of  defendant 
claiming  compensation  for  improvements  began 
about  January  1,  190S,  was  sufficiency  definite 
to  fix  the  time  witliin  toe  statute  providing  that 
the  claimant  mnst  have  had  adverse  possession 
for  more  than  a  year  before  suit  Is  filed  to  an- 
thorise  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Treepass  to 
Try  Tide.  Cent.  Dig.  |  80;  Dec.  Dig.  |  08.«1 

4.  Tbiai.  (I  114*)— Abquhxnt  of  Counsel. 

The  argument  of  counsel  informing  the 
Jnry  as  to  the  legal  effect  of  their  finding  a  fact 
la  Improper,  and  the  court  on  objection  mast 
direct  the  jury  to  disregard  It 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
XMg.  H  27S-278,  286;  Dec  Dig.  |  114.*] 

5.  Appkai.  and  Bbbob  ({  1060*)— Habhlbss 

EkBOB— MiSOONDDOT  OT  COUNBBL. 

Where  the  Jury  learned  from  the  facts  and 
the  contention  of  counsel  during  the  trial  the 
effect  of  their  finding  a  fact,  the  improper  ar- 
coment  of  counsel  informing  the  jury  as  to  the 
r<^l  effect  of  their  finding  roch  fact  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;  Dec.  Dig.  f  1060.*] 

fl.  Appkai,  and  IknoB  d  IMO*)— Hakuusb 

B^BBOB— RXOHI  TO  OFXN  AND  OONOLUDB  AB- 

OTOTNT. 

Where  defendant  In  treroaas  to  try  title 
admitted  plaintifTs  title  and  demanded  compen- 
sation fOr  improvements,  and  the  real  conflict 
in  the  case  was  over  his  right  to  compensation, 
the  ^vlng  him  the  right  to  open  and  conclude 
the  argument  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  412&-4131.  4134;  Dec. 

Dig.  i  urn."} 

Appeal  from  District  Court,  Anderson 
Connty;  B.  H.  Gardner,  Judge. 

Action  by  J.  A.  Fain  and  another  against 
T.  A^  Nelms  and  another.  From  a  Judgment 
for  defendants,  plalntiCEs  appeaL  Afflrmed. 

See,  also,  113  S.  W.  1002. 


W.  B,  Petty  and  Campbell  ft  Sewell,  all  of 
Palestine,  and  J.  N.  Starr,  of  Athens,  for 
aivellants.  TfaM.  B.  Greenwood  and  Gregg 
ft  Brown,  all  of  FaleBane,  for  i^ppelleea. 

BBESB,  J.  This  Is  an  action  of  trespass 
to  try  title  by  J.  A,  Fain  against  T.  A.  Nelma 
and,  aa  presented  In  the  trial  court.  Involved 
the  title  of  a  tract  of  12  acres  of  land  on 
the  Frost  league  adjoining  an  International 
&  Great  Northern  Railroad  Company  sur- 
vey of  221  acres.  Defendant,  who  dalmeA  to 
be  the  owner  of  a  portion  of  said  survey, 
alleg:ed  that  the  land  In  controversy  was  part 
of  said  tract,  and  also  allseed  that  he  was 
In  possession  In  good  faith  and  aa  uatb  had 
made  valuable  and  permanent  Improvements 
on  the  land  in  controversy,  and  prayed  that 
if  plaintifT  recovered  Judgment  for  the  land 
he  be  allowed  the  value  of  Ms  Improvements. 
On  the  trial  defendants  admitted  plalntUFs 
title  to  the  land,  and  tlie  case  was  rabmlt- 
ted  to  the  Jury  on  q>ecial  issues,  who  found 
in  favor  of  defendant's  tight  to  the  value  of 
his  improvements,  fixed  their  value  and  the 
value  of  the  land  and  the  enlianeement  of 
tlie  value  ta  tlie  land  br  reason  of  the  Im- 
provements, also  awarding  plaintiff  f2S 
damages  eUimed  by  him  for  timber  cut 
Judgment  was  rmdered  accordingly  aa  pro- 
vided by  the  statute.  A'  motion  for  a  new 
trial  was  made  by  plaintiff,  which  was  orer^ 
ruled,  and  he  prosecutes  this  appeal. 

Tbe  only  question  presrated  the  appeal 
is  the  right  of  defendant  to  recover  the 
value  of  his  Improvements.  Ibis  is  the 
third  trial  and  the  second  appeal  of  tills 
case,  defendant  having  on  each  trial  recover- 
ed the  value  of  his  improvements.  The  first 
appeal  was  heard  and  determined  by  Oie 
Court  of  Civil  Appeals  of  the  Fourth  District, 
and  the  case  is  reported  In  118  8.  W.  1002. 
On  that  appeal  all  of  the  oontentUms  of  de- 
fendant here  made  were  sustained,  but  the 
Judgment  was  reversed  and  cause  remanded 
because  there  was  no  evidence  to  siiow  how 
mu<^h  the  value  of  the  land  was  enhanced  by 
the  improvefpents.  This  suit  was  Iwgnn  by 
the  filing  fst  tiie  or^nal  petition  April  7, 
1904. 

Appellant  requested  the  court  to  charge 
the  Jury  to  return  a  verdict  for  plaintiff, 
also  In  another  requested  charge,  to  return 
a  verdict  for  plaintiff  and  against  defendant 
on  hla  claim  for  Improvements  in  good  faith. 
The  chaises  were  refused,  and  this  action 
of  the  court  is  made  the  basis  of  the  first 
two  assignments  of  error  presented  in  the 
brief,  and  the  several  propositions  therenn- 
der.  Under  these  several  propositions  ap- 
pellant presents  the  contentious  that  under 
the  undisputed  evidence,  first,  appellee's  title 
to  the  land  on  the  International  ft  Great 
Northern  Railroad  Company  survey  was  not 
such  as  to  constitute  him  a  possessor  In  good 
faith,  so  as  to  entitle  him  to  pay  for  the 
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ImproTemeDtB ;  second,  that  appellee's  claim 
that  he  placed  ImproTements  on  the  land  In 
controrersy  on  the  adjoining  Frost  league 
tmder  a  mistake  as  to  the  location  of  the 
boundary  line  between  the  International  & 
Great  Northern  Railroad  Company  anrrey 
and  the  Frost  league  and  believing  In  good 
faith  that  he  was  placing  them  on  the  land 
bought  by  him,  cannot  be  sustained;  and 
third,  his  adverse  possession  of  the  tract  so 
improved  began  less  tlian  one  year  before 
the  filing  of  this  suit 

[1]  Upon  these  issues  the  evidence  is  snffl- 
dent  to  support  the  following  conclnslons: 

The  New  York  &  Texas  Land  Company 
was  the  owner  of  the  International  &  Great 
Northern  Railroad  Company  survey  in  ques- 
tion, which  was  a  tract  of  irregular  shape 
and  Joined  the  Frost  league.  In  September, 
1902,  appellee  applied  to  W.  H.  Bide,  of  the 
firm  of  Dick  &  O'Conner,  land  agents,  at 
Palestine,  who  represented  themselves  to  be 
agents  of  the  owner  for  the  sale  of  their 
lands  in  Anderson  county,  to  purchase  this 
tract  of  land.  They  agreed  on  the  terms 
and  appellee  paid  Di(^  fSO  as  earnest  money 
for  which  Dick  gave  him  a  receipt  There 
is  some  conflict  in  the  evidence  as  to  whether 
Dick  &  O'Conner,  at  that  time,  were  agents 
of  the  owner  of  the  land.  On  the  17th  of 
November,  1902,  they  were  by  written  In- 
strument of  that  date,  signed  by  the  Land 
Company,  appointed  agents,  with  authority 
to  render  the  property  for  taxes,  to  protect 
land  from  trespassers  and  to  receive  and 
forward  applications  for  the  sale  of  land 
to  the  company,  which  reserved  the  right  to 
reject  or  acc^t  the  same.  Dick  testified 
that  at  the  time  he  made  the  contract  his 
firm  had  authority  to  negotiate  this  sale,  or 
they  would  not  have  done  so,  but  he  was  in 
doubt  as  to  whether  they  bad  the  written 
appointment  as  agents  at  that  time.  They 
were  reputable  men,  represented  to  Nelms 
that  they  were  authorized  to  make  the  sale, 
they  believed  they  had  such  authority,  and 
appellee  undoubtedly  In  good  faith  believed 
they  were  so  authorized.  A  little  later,  to 
the  fall  of  1902,  appellee  appUed  to  Dick 
to  have  the  land  surveyed,  as  he  wanted  to 
build  a  house  as  a  residence  on  the  land 
purcliased  by  him.  Dick,  with  Wilbur  H. 
Young,  an  agent  of  the  Land  Company,  who 
was  a  competent  sorveyor,  went  down  and 
with  appellee  ran  the  lines  of  the  land,  so 
locating  the  dividing  line  between  this  tract 
and  the  Frost  league  as  to  place  the  12.01 
acres  in  controversy  on  the  railroad  sur- 
vey. Appellee  was  assured  that  tliis  was 
the  correct  line,  and,  so  believing,  be  short- 
ly after,  and  not  later  than  the  date  found 
by  the  jnry,  "about  January  1,  1908"  went 
into  {wssesslon  of  the  land  in  controversy 
and  began  to  make  improvements  inclosing 
some  of  it,  planting  an  orchard,  digging  a 
well,  and  planting  a  crop,  which  was  culti- 
vated during  the  year  1903.  He  also  at  this 


time  began  the  erection  of  a  dwelling  house, 
which  in  due  course  of  time  was  completed, 
when  be  moved  In  and  has  since  been  mak- 
ing his  home  on  the  laud.  Afterwards  It 
was  found  that  appellee  wanted  a  longer 
time  to  pay  for  the  land  than  the  Land 
Company  was  willing  to  give,  and  it  was 
arranged  that  one  Hood  should  buy  the  land, 
for  cash,  and  should  convey  to  appellee  a 
part  and  to  another  person  a  part,  upon 
such  terms  as  appellee  desired.  This  con- 
tract was  carried  out  by  the  Land  Company 
conveying  the  land  to  one  Woodward,  Wood- 
ward conveying  to  Hood,  and  Hood  to  ap- 
pellee. In  this  way  appellee  secured  title 
to  the  land.  It  does  not  satisfactorily  ap- 
pear why  Woodward  came  in;  but  we  find 
that  he  had  no  real  interest,  and  that  the 
arrangement  by  which  appellee  got  title  to 
the  land  was  in  pursuance  of  his  original 
contract  with  Dick,  and  was  so  understood 
by  all  of  the  parties  to  the  transaction.  Ap- 
pellee did  not  get  his  deed  or  written  con- 
tract of  sale  from  Hood  until  within  a  year 
of  the  filing  of  the  suit,  but  we  find  that 
he  was  placed  in  possession  by  Dick  and 
Young,  and  began  bis  improvements  as  stat- 
ed, on  the  faith  of  bis  contract  with  Dick. 
Dick  In  good  faith  believed  that  he  was  au- 
thorized to  selL  Appellee  in  equal  good 
faith  bdieved  that  he  was,  and  the  Land 
Company  afterwards  ratified  and  confirmed 
the  sale  in  such  a  way  that  appellee  re- 
ceived the  benefit  of  his  contract  with  Dick. 
The  lands  were  surveyed  by  a  competent 
surveyor,  and  appellee  in  good  faith  be- 
lieved that  the  12  acres  was  a  part  of  the 
tract  which  Dick,  as  agent  of  the  Land  Com- 
pany, had  contracted  to  sell  him.  It  was 
held  by  the  Court  of  Appeal  of  the  Fourtb 
District  upon  the  former  appeal,  upon  what 
appears  from  the  findings  of  fact  of  that  court 
was  substantially  the  same  evidence,  that 
the  evidence  was  suffidoit  to  ^tltle  appellee 
to  pay  for  his  improvemrats,  upon  all  the 
grounds  upon  which  his  claim  was  contested 
by  appellant  including  appellee's  mistaken 
belief  as  to  the  location  of  the  line  between 
the  railroad  survey  and  the  Frost  league, 
and  his  contention  that  his  adverse  posses- 
sion began  more  than  one  year  before  the 
InsUtutlon  of  this  salt 

We  quote  tbe  following  from  the  (vinlm 
of  the  Court  of  Civil  Appeals,  on  tbe  former 
appeal:  "The  owner  of  the  International  ft 
Great  Northern  survey  had  authorized  Dick 
to  make  sales,  and,  at  least,  parties  desiring 
to  purchase  its  lands  had  reason  to  believe 
that  he  was  so  authorized.  Either  one  of 
these  views  of  the  evidence  was  suffldoit  to 
constitute  one  dealing  wltb  Dick  a  purchaa- 
er  in  good  faith.  The  receipt  given  by  him 
evidenced  the  transaction,  and  was  under  the 
circumstances  a  writing  sufficient  to  war- 
rant Nelms  in  entertaining  the  belief  that 
be  bad  secured  the  land,  L  e.,  the  Interna- 
tional &  Greet  Nortbmi  snmy.  Bj  a  sor- 
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Tey  made  by  a  stirreyor  wbo,  tbe  testimony 
sbowed,  was  competent  and  of  good  repata* 
tion,  the  12.01  acres  In  question  was  surrey- 
ed  and  assigned  to  him  as  a  part  of  that 
surrey.  That  he  relied  upon  this  land  being 
a  part  of  his  purchase,  and  In  such  belief  and 
reliance,  so  induced,  moved  upon  it,  improved 
it,  and  lived  upon  It  with  his  family,  is  sup- 
ported by  testimony;  also,  that  he  moved  up- 
on it  more  than  12  months  prior  to  the  fil- 
ing of  the  suit  This  was  sufilclait,  as  far  as 
good  faith  was  concerned,  to  support  Ms  plea, 
unless  he  should  be  confined  In  his  plea  to 
land  that  was  in  fact  within  tbe  Internation- 
al &.  Great  Northern  survey,  and  was  incap- 
able under  a  writing  calling  for  tbe  Interna- 
tional St  Great  Northern  survey  to  become 
an  Improver  in  good  faith  of  land  situated 
in  another  surrey.  In  Butts  r.  GaCCall,  24 
S.  W.  380,  this  court  held:  'If  he  (the  de- 
fendant) was  not  negligent  in  ascertaining 
the  correct  boundary  of  the  property  claimed 
and  exercised  dne  diligence,  such  as  a  rea- 
sonably prudent  and  careful  man  would  un- 
der like  djcumstanceff,  to  ascertain  the  lo- 
cation of  his  premises,  and  after  the  use  of 
such  care  and  diligence  was  mistaken  as  to 
Its  location,  and  If,  while  laboring  under 
such  mistake,  he  constructed  his  improve- 
ments on  ain>eUant*8  land,  bonestly  believ- 
Ing  it  to  be  his  own,  he  diould  be  allowed 
to  recorer  tb^  value' — ctdng  several  cases. 
Soe,  also,  Gilley  t.  Williams  (Tex.  dv.  App.) 
48  8.  W.  lOM.  For  the  above  reasons  tbe 
several  proposltlona  cannot  be  sustained.'* 

There  can  be  no  doubt,  we  think,  that  even 
if  Dick  A  O'Connor  did  not,  at  the  time  they 
made  the  contract  to  sell  to  appellee,  hare 
tbe  authority  claimed  by  them,  the  circum- 
stances were  such  as  to  induce  a  man  of  or- 
dinary prudence  to  trust  to  their  representa- 
tions. Appellee  undoubtedly  believed  they 
bad  snch  authority.  Dick  evidently,  for  some 
reason,  also  so  believed.  It  was  AUIy  shown 
that  before  the  survey  was  made  Dick  & 
(^Conner  wore  so  appointed  agents,  not,  it 
Is  true,  with  full  authority  to  sell,  but  with 
limited  authority  to  receive  applications  and 
forward  to  the  owners.  Havli^  this  au- 
thority, at  least— and  it  does  not  appear  that 
ai^lee  was  aware  that  they  did  not  have 
the  full  authority  to  make  the  contract  of 
sale — they  had  the  land  surveyed,  the  sur- 
veyor l{elng  the  agent  at  the  owners  and  put 
appellee  in  possession.  The  doctrine  announc- 
ed in  Bobson  v.  Osborne,  13  Tex.  307.  that 
in  such  case  appellee  must,  at  bis  peril,  ascer- 
tain whether  the  agent  was  authorized,  was 
practically  overruled  in  Dom  r.  Dunham, 
24  Tex.  878,  by  tbe  same  Judge  who  wrote 
the  oj^nion  in  Bobson  v.  Ortrame,  and  Is  not 
in  harmony  with  the  rule  now  established 
in  this  state.  House  v.  Stone.  64  Tex.  684; 
HcDaniel  v.  Needham,  61  Tex.  274;  French 
V.  Grenet,  67  Tei,  279;  Van  Zandt  v.  Brant- 
ley, 16  Tex.  Civ.  App.  420.  42  8.  W.  617; 
West  Lumber  Co.  v.  Chessher,  146  8.  W.  979. 

[t]  If  tbe  drcomstanceii  were  such  as  to 


protect  appellee  in  the  value  of  bis  lmi«ove- 
ments.  If  he  bad  placed  them  on  the  land 
purchased,  the  same  equitable  principle 
would  protect  blm  Id  tbe  present  case;  tbe 
improvements  having  been  placed  on  the  ad- 
joining land  under  the  excusable  belief.  In 
good  faith,  on  the  part  of  appellee,  that  it 
was  within  the  boundaries  of  the  railroad 
survey.  Butts  v.  GaffiUl,  Si4  8.  W.  S7S,  and 
authorities  dted.  We  think  It  entirely  clear 
that  any  man  of  ordinary  care  and  prudence 
in  looUi^  after  his  own  Interests  would  bare 
been  misled  as  appellee  was  and  would  have 
reeled  upon  a  surv^  made  by  a  trustworthy 
surveyor  av  to  the  location  of  the  lines.  The 
evidence  shows  that  the  mistake  as  to  tbe 
boundary  was  especially  excosablew  It  was 
shown  that  Homeyer,  a  aurv^r  of  1&  or  20 
years'  experience,  and  a  m<Mt  competent  but* 
reyor,  also  ran  fUa  dlviBion  line  after  Young 
did  and  his  location  of  its  corresponded  sub- 
stantially with  that  of  Toong. 

II]  It  is  Btrennonriy  contcoded  by  appel- 
lant that  at  least  tbe  great  pr«pona»ance  of 
the  eridOQce  shows  that  appellee's  adverse 
poonoocloD  began  less  tban  a  year  before  the 
institution  of  the  suit  The  evidence  on  this 
part  was  conflicting,  but  there  was  positive 
and  emphatic  tesUnumy  that  appellee  took 
posBesston  and  at  least  began  to  improve 
within  a  very  abort  time  after  the  survey  by 
IMck  and  Yonng,  which  was  shown  clearly 
to  bare  been  In  the  fall  of  1902.  If  the 
testimony  referred  to  is  tm^  appellee'B  po»- 
sesekm  began  certainly  some  months  prior  to 
April  7,  1903.  The  suit  was  filed  ApiU  7, 
1804.  The  jury  found  Out  it  began  "about 
January  1,  1908,"  which  was  definite  enon^ 
to  fix  the  time  at  some  date  more  than  a 
year  before  the  suit  was  filed,  and  the  evi- 
dence Is  suffldrait  to  sustain  the  finding.  The 
statute  do»  not  require  that  the  Improve- 
ments shhll  have  been  made  more  than  a 
year  before  suit  is  filed,  but  that  the  claim- 
ant should  "have  bad  adverse  possession  in 
good  faith  of  tbe  premises  In  controversy  for 
at  least  one  year  next  before  the  commraice* 
ment  of  such  suit,  and  that  he  has  made 
perman«it  and  valuable  improvemente  on 
the  land  sued  for  durlns  the  time  of  such 
possession." 

The  fifth  proposition  under  these  two  as- 
signments is  hardly  germane  to  the  assign- 
ments, but  we  hare  carefully  considered  it 
and  find  It  without  merit  The  assignments 
and  the  avrexal  proposltlona  are  severally 
overmled. 

The  contention  presented  by  appellant  In 
the  third  assignment  of  error  with  regard  to 
the  admission  in  evidence  of  certain  letters 
offered  by  appellee  over  his  objection  was  de- 
tided  adversely  to  appellant  on  the  former 
appeal,  the  court  holding  that  tbe  letters 
were  admissible  upon  tbe  issue  of  good  faith, 
in  which  we  concur,  and  overrule  the  assign- 
ment 

What  we  bare  said  renders  any  farther  dl»- 
cuBslon  of  the  fourteenth  and  fifteenth  as- 
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slgnmenta  ot  error  nimecessary,  and  tbey  are 
overruled,  wltb  tbe  seTeral  propoaltlona 
stated. 

[4]  67  tbe  nlntb  asa^ment  of  error  ap- 
pellant complains  of  statements  made  by  ap- 
pellee In  the  closlag  ailment,  In  which  the 
Jnry  were  Instructed  as  to  the  legal  effect  of 
their  finding  as  to  the  date  of  the  beginning 
of  appellee's  adrerse  possession.  Objection 
was  made  by  appellant  to  this  line  of  ar- 
gnment,  whldi  the  conrt  ovemiled,  and  far- 
ther refused  to  instruct  the  Jury,  at  appel- 
lant's request,  to  disregard  it.  We  bare  no 
hesitation  in  saying  that  the  argument  was, 
in  the  circumstances,  improper,  and  that  the 
court  should  have  stopped  it  when  attention 
was  called  to  It,  and  should  have  instructed 
tbe  Jury  to  disregard  It  The  Jnry,  as  triers 
of  the  facts  solely,  had  nothing  to  do  wltb 
the  legal  effect  of  their  findlnga  This  was  a 
matter  which  could  not  properly  concern 
them.  They  were  only  to  find  the  facta.  The 
argument  came  very  near  a  direct  Invitation 
to  the  jury  to  consider,  In  finding  this  fact, 
what  the  legal  effect  would  be.  Tbe  argu- 
ment should  not  have  been  made,  nor  should 
the  court  have  allowed  it  to  be  mad^  and  to 
give  tacit  approval  of  It  by  diaregarding  ap- 
pellant's objection. 

[6]  In  passing  upon  the  question,  how- 
ever, as  ground  for  reversal,  its  effect  on  the 
jury  most  be  considered,  and  upon  this  point 
it  must  be  assumed  that  daring  the  course  of 
this  trial,  amid  the  strenuous  conflict  between 
counsel  as  to  the  time  appellee's  adverse  pos- 
aeaslon  began,  and  the  amount  of  evidence 
on  that  Issue,  It  muat  have  been  a  remarka* 
bly  stupid  Juror  who  would  not  have  gather- 
ed what  would  be  the  l^^al  result  of  a  finding 
on  tbis  iime.  We  are  Inclined  to  the  opin- 
ion that  counsel  only  told  the  Jnry  what  they 
already  knew,  and  we  cannot  believe  that 
they  disregarded  the  evidence  and  charge  of 
the  court,  and  were  influenced  by  this  argu- 
ment These  Improper  remarks,  we  think, 
ought  not  to  bring  upon  app^lee  the  penalty 
of  a  reversal.  The  assignment  Is  overruled. 

[I]  Appellee  admitted  appellant's  title  and 
took  the  burden  of  establishing  his  claim  to 
improvements  in  good  folth  and  was  gtvea 
the  right  to  open  and  conclude  the  argu- 
ment To  this  appellant  objected  on  the 
ground  that  appellee  bad  not  admitted  his 
Hgbt  to  recover  rent*  and  damages  claimed 
in  the  petition.  There  appears  to  have  been 
no  contest  of  appellant's  right  to  recover 
damages  for  cutting  of  timber,  nor  of  the 
amount  awarded  by  the  Jury,  $25.  No  evi- 
dence was  introduced  as  to  rents,  and  the 
issue  was  not  submitted,  nor  did  app^nt 
request  it  to  be  submitted.  Neither  In  the 
motion  for  a  new  trial  nor  by  any  assignment 
of  error  Is  any  objection  made  to  the  verdict 
as  to  tbe  value  of  the  timber.  This  ms  such 
an  Immaterial  Issue,  In  view  of  all  the  facts 
and  circumstances;  that  we  are  of  the  (pin- 
ion that  it  was  not  reveralble  enor  fbr  tbB 


court  to  allow  appellee  to  open  and  conclude 
the  argument  on  his  admission  of  appellant's 
title.  The  only  real  conflict  was  over  appel- 
lee's right  to  pay  for  his  Improvemwts.  Up- 
on this  be  took  the  affirmative  and  tbe  bar- 
den  of  proof.  Under  the  same  state  of  facta 
the  Court  of  Oivll  Appeals,  on  the  former  ap- 
peal, held  that  the  trial  court  did  not  err  In 
allowing  appellee  to  open  and  oradude  tb« 
argument,  and  In  this  holding,  on  ttw  present 
8pi>eal,  we  concur. 

We  have  carefully  considered  eaxHx  of  tbe 
assignments  of  error  and  tbe  several  propo- 
sitions thereunder  presented  in  the  able  and 
exhaustive  brief  of  counsid  for  appelant, 
and  our  conclusion  is  that  none  of  them 
present  reversible  error.  Tbe  judgment  Is 
therefore  affirmed. 

Affirmed. 


ITBBBMAN  T.  MOBROW. 

(Oourt  of  Civil  Appeals  of  Texas.  Oalveaton. 
Feb.  22,  1913.    Reheftring  De- 
nied Maich  27,  19133 

1.  BfASTD  AVn  SBBVAHT  <|  21*)— OOnTBAOT 

or  EhcpLOTMBRT— TmmrATioir  or  Bsu- 

Tioif — Obouhds. 

Where  a  contract  between  a  railroad's,  re- 
cover and  certain  boilermakera  and  apprentic- 
es under  which  plalntifl  was  employed  provided 
that  no  boilermakw  or  apprentice  soouM  be 
discharged  without  cause,  x3a»  recover  was  not 
authoriied  to  terminate  the  employment  of 

Itlalntiff  by  reason  of  his  failure  to  sign  a  re- 
ease  of  liability  for  injuries  snstaihed  in  tbe 
coutae  of  his  employmmt  tluough  the  reedver'a 
alleged  negUgenoa. 

[Ed.  Note.— For  other  eases,  sea  Mastsr  and 

Servant,  Gent  Dig.  H  ^  H-i  INs-  I 

21.*] 

2.  HASm  AHD  SSBTAHT  (|  21^— OOHTBAOV 
OV  EfttPUnEni^ALTKRATldK. 

Where,  by  an  express  contract  between 
bollermakers  and  apprenticei  and  a  railroad's 
receiver,  under  which,  plalntlfl  was  ampkved, 
the  receiver  was  not  entitled  to  discharge  plaln- 
tilf  except  (or  cause,  such  contract  was  not  sub- 
ject to  modification,  by  an  alleged  custom  of  the 
receiver  not  to  continue  in  his  employment  any 
employ^  having  an  unadjusted  claim  aninst 
him,  and  to  require  a  release  of  all  liability 
from  the  employ^  as  a  condition  to  a  continu- 
ance  of  his  employment 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Cent  Dig.  H  20»  21 ;  Dea  Dig.  {  2L*] 

8.  RKLEABS    a  13*)— TAUDZTT— COKSIDKBA- 

TION. 

Plaintiff,  a  bollermaker's  apprentice,  was 
employed  under  a  contract  for  five  years,  pro* 
Tiding  against  discbarge  except  for  cause. 
Plaintiff,  while  so  employed,  aostained  an  in- 
jury to  hia  eye  as  the  result  of  a  piece  of  steel 
flying  Into  it,  dae  to  his  master's  alleged  neg- 
ligence in  failing  to  provide  proper  anpUancea, 
but  was  able  to  continue  bis  work.  On  bis  re- 
turn to  work,  he  was  required,  as  a  condition 
to  tbe  continuance  of  his  employment  to  ex- 
ecute a  release  to  the  master  for  his  injaries, 
reciting  that  it  was  based  on  a  consideration  of 
one  day's  employment  at  the  usual  pay  and  for 
such  additional  time  only  as  might  be  satisfac- 
tory to  the  master,  such  time  bemg  wholly  cov- 
ered by  his  original  contract  of  employment 
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HM.  tliat  Ow  eouJderatiiHi  for  tbe  release  was 
merely  nomiiial,  and  laioffldent  to  sapport  it 

[Ed.  Notew— For  other  ease*,  aee  Belewe, 
Cent  Dis.  H  21-27.  29:  DeeTDIs.  |  IS.*] 

Appeal  trom  District  Oonxt,  Anderaon 
County. 

Action  by  B.  ID.  Morrow  against  T.  J.  Free- 
man, as  receiver  of  the  International  &  Great 
Northern  Railroad.  Judgment  for  plaintiff, 
and  defendant  aj^ieals.  Affirmed. 

W.  L  Sims  and  Morris  &  Fowler,  all  of 
Palestine,  and  Wilson,  Dabney  &  King,  of 
HooBton,  for  appellant  A.  Gt.  Greenwood 
mnd  T110&  B.  Greoiwood,  both  of  Palestine, 
for  aivellea 

McMEANS,  J.  This  salt  was  brought  by 
the  appellee,  R.  B.  Morrow,  against  the  ap- 
pellant, T.  J.  Freeman,  receiver  of  the  In- 
ternational &  Great  Northern  Railroad,  to 
recover  damages  for  personal  injuries  sus- 
tained by  him  while  In  the  service  of  the  re- 
ceiver In  the  capadty  of  bollarmakar's  ap- 
prentice. 

Plaintiff  aHflged  that  about  March  IS.  1909, 
lie  was  Injured  1^  a  piece  of  steel  striking 
him  In'  bis  right  ey^  and  that  the  sight  of 
that  eye  was  destroyed;  that  this  Injury 
was  caused  by  the  failure  of  appellant  to 
ezerqlse  ordinary  care  to  furnish  reasonably 
safe  appliances  to  plaintiff  and  his  coem- 
pl(V^  Weaver,  with  whldt  to  perform  cer^ 
tain  work  as  bollermakeis ;  that  the  appli- 
ances famlahed  were  defectlTe.  out  of  re- 
pair, and  dangerous,  and  tiiat  a  certain 
reamer  had  to  be  rwioved  by  the  use  of  a 
cbtael  and  hammer,  whereas  It  was  the  duty 
of  the  company  to  furnish  a  shedder  and 
drift  with  which  to  remove  said  reamer, 
which  it  did  not  famish;  that  in  using  the 
hammer  and  dilsel  to  remove  the  reamer 
amall  particles  of  steel  would  readily  fly 
therefrom,  and  that  <me  of  these  particles 
stmck  talm  In  the  eye,  and  caused  his  In- 
juries, tluoi:^  the  negligence  of  appellant 
Plaintiff  fortlier  aven  that  all  of  said  de- 
fects and  dangers  wrae  weU  known  to  the 
reeelvw,  or  could  have  been  known  by  the 
exerdae  of  ordinary  care,  and  that  such  In- 
furiee  were  the  direct  and  iHToximate  result 
of  appellanfs  negligence;  Uiat  the  defecbEi 
and  dangers  aforesaid  were  unknown  to 
plaintiff,  or.  If  plaintiff  knew  of  sndi  de- 
fects, still  the  appellant  was  not  reUeved 
from  liability  for  such  injury,  because,  plaln- 
tlfl  alleged,  that  a  person  of  wdlnary  care 
would  have  contbmed  In  tb»  service  of  ap- 
pellant with  kno^rtedge  of  the  said  defects 
and  dangers.  The  defendant  pleaded  a  full 
and  complete  settlement,  setting  out  the  re- 
lease bi  full  In  Its  answer,  renting  therein 
Oat,  If  plaintiff  was  injured  as  alleged,  he 
was  not  entitled  to  recover  because  he  and 
the  receiver  on  the  18th  day  of  filarch,  1909, 
made  a  full  and  complete  settlement  of  the 
cause  of  action  based  upon  a  valuable  con- 


sideration, and  that  the  plaintiff  then  and 
there  executed  and  delivered  to  defendant 
a  release  in  full.  The  defendant  also  plead- 
ed specially  that  said  injury,  if  any,  was 
caused  by  the  n^llgence  of  the  said  Mor- 
row, or  by  the  negligence  of  his  fellow  serv- 
ant, Weaver,  or  by  the  concurring  negligence 
of  himself  and  Weaver,  and  that  he  assumed 
the  risk.  The  plalntifF  filed  a  supplemental 
petition  In  which  he  alleged  that,  while  be 
executed  and  delivered  the  release,  there  was 
no  valuable  consideration  therefor,  because 
at  the  very  time  thereof  plaintiff  was  em- 
ployed by  the  defendant  for  a  term  which 
included  one  day's  employment,  and  that  de- 
fendant had  no  1^1  or  moral  option  to  ter- 
minate said  employment  because  plaintiff 
bad  received  injuries  through  defendant's 
negligence,  and  pleaded,  further,  that  such 
employment  by  defendant  was  by  virtue  of  a 
written  contract  and  agreement  between  the 
receiver  and  the  boUermakers  and  appren- 
tices, and  alleged,  further,  that  plaintiff  was 
never  out  of  the  service  of  defendant,  or 
ceased  to  be  an  employ^,  because  of  such 
contract  between  the  receiver  and  the  boiler- 
makers  and  apprratlces.  The  defendant  in 
a  supplemental  answer  pleaded  specially  that 
under  the  contract  relied  upon  by  plaintiff 
no  one  could  be  employed  having  an  unad- 
justed claim  against  the  company,  because  it 
was  a  rule  of  the  railroad  company  and  the 
receiver,  fully  understood  and  adopted  by  the 
plaintiff  and  all  employ^,  and  uniformly  fol- 
lowed by  the  company  and  the  receiver,  to 
the  effect  that  the  receiver  would  not  retain 
in  his  employment  any  one  having  an  unad- 
justed claim,  and  that  he  would  not  promise 
employment  or  consider  any  one  as  an  ap- 
plicant for  employment  having  such  claim 
against  the  receiver;  that  this  was  true  at 
the  time  plaintiff  was  Injured;  and  that 
plaintiff  fully  recognized  this  rule,  and  made 
a  settlement  as  set  out  in  the  original  an- 
swer. The  case  was  tried  before  the  court 
without  a  Jury,  and  resulted  In  a  Judgment 
for  plaintiff  for  the  sum  of  ¥S,000,  from 
which  the  defendant  has  duly  prosecuted 
this  appeaL 

Appellanfs  first  assignment  of  error  is  as 
follows:  "The  court  erred  in  its  second  con- 
clusion of  law  in  holding  that  the  defendant 
was  l^lly  bound  to  continue  to  employ 
plaintiff  as  bollermaker  apprentice  at  the 
usual  rate  of  pay  for  a  term  which  included 
the  one  day  specified  In  the  purported  re- 
lease in  foil,  and  In  holding  that  there  was 
no  consideration  whatever  for  said  release 
in  full,  because  the  undisputed  evidence 
shows  that,  under  all  the  facta  proved,  de- 
fendant had  the  right  under  the  aforesaid 
written  contract  existing  between  the  boiler- 
makers  and  apprentices  and  the  defendant 
to  discharge  an  employe  who  had  received 
an  Injury  upon  lils  refusal  to  execute  a  re- 
lease for  said  Injuries,  and  the  right  of  the 
defendant  under  the  undisputed  evidence  to 
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refase  to  penult  idalntUE  to  cootlniie  In  ble 
employ  unless  he  did  execute  a  release  tor 
bis  aforesaid  personal  Injnrlra,  and  tiie  un- 
disputed evidence  further  shows  that  said 
release  was  based  tipon  a  valnable  and  ade- 
quate consideration.'' 

The  first,  second,  third,  and  fourth  proposi- 
tions under  this  aacdgnment  are  not  germane 
to,  but  contradictory  o(  the  assignment,  and 
we  are  not  at  liberty  therefore  to  craislder 
them.  The  flfUi  proportion  is  as  follows: 
"Where  the  undtspnted  evidence  shows  that 
by  a  rule  In  T<^Eue  for  20  years  to  the  effect 
that  appellant  would  not  iwrmlt  an  em- 
^yfi,  upon  receiving  an  Injury  In  the  serv- 
ice^ to  reenme  work  until  such  employs  ad- 
Justed  his  claim  for  damages  and  executed 
a  release  In  full  of  his  said  claim  for  said 
damages,  and  where  the  undisputed  evidence 
shows  that  appellee  executed  a  release  for 
Injuries  sustained  by  him  In  consideration  of 
're-emph^ment  by  said  receiver  of  said  com- 
pany at  the  usual  rate  of  pay  for  one  day, 
and  for  such  additional  time  only  as  may  be 
satisftctory  to  said  receiver  ot  said  com- 
pany,* said  release  shorn  a  re-employment 
for  a  definite  period  of  tim^  and  is  a  suffi- 
cient consldraatlon  to  support  the  release." 

The  court  upon  proper  request  filed  its 
written  findings  of  fact  and  concluslonB  of 
law.  From  the  tact  findbigs  we  quote  the 
following: 

"(4)  On  or  about  the  X8th  day  of  March, 
1808,  the  plaintiff  sdgned  and  deliTered  to  de- 
fendant the  instrument  in  writing  set  out  in 
toll  In  "d^Eendanfa  original  answer  as  a  *Be> 
lease  in  FulL* 

*'{S)  When  the  written  Instrument  set  out 
in  defendant's  original  answer  as  a  'Bdeaae 
In  Full'  was  signed  and  delivered  by  plain- 
tiff to  defendant,  the  p^intlff  was  In  the  em- 
plcvment  ot  the  defendant  as  a  bcdlermak- 
er's  apprentice,  under  a  written  contnu;^  and 
agreement  between  defiant  and  the  bc^er- 
makers  and  apprentices  In  Us  employ,  In- 
cluding plaintiff,  based  Jipoa  mutual  and  rat 
nable  considerations,  whereby  It  was  stipu- 
lated that  plaintiff  should  serve  the  defend- 
ant as  a  boUermaker's  apprentice  for  cer- 
tain specified  compensation  and  for  a  defi- 
nite term,  which  had  not  then  expired,  and 
would  not  expire  until  long  after  the  'one 
day*  mentioned  In  said  'Release  In  Full,'  and 
wherry  it  was  expressly  agreed  that  de- 
fendant's boUermaker's  apprentices  (Includ- 
ing plaintiff)  should  in  no  case  leave  the  de- 
fendant's service  without  Just  and  sufficient 
cause,  and  whereby  It  was  furtlier  expressly 
agreed  that  defendant's  boUermaker's  ap- 
prentices (Including  plaintiff)  should  not  be 
discharged  or  suspended  without  Just  and 
sufficient  cause,  and  whereby  it  was  further 
stipulated  that  if,  after  proper  Inrestlga- 
tioo,  it  should  be  found  that  any  boUermak- 
er's apprentice  had  been  dlschai^ed  or  sus- 
pended unjustly,  then  he  should  be  rein- 
stated, with  foU  pay,  for  all  time  lost 

"(6)  It  was  a  custom  ta  the  defendant, 


when  plaintiff  signed  and  deUT^ed  said  In- 
strument termed  'Release  in  Full,'  not  to 
permit  an  employ^  having  an  unadjusted 
claim  for  dunages  against  him  to  resume 
work  nntU  such  employ^  signed  and  ddiv- 
ered  what  purported  to  be  a  release  of  his 
claim  for  damages,  and  plaintiff  knew  of  this 
custom  when  he  uecnted  the  instrument 
set  out  In  defendant's  original  answer. 

"(7)  Kotwithstandlng  the  above  custom,  the 
fact  that  plaintiff  had  sustained  an  Injury, 
through  defendant's  negligence  for  whieh  no 
release  had  been  ^ven,  and  which  injury 
did  not,  at  the  time,  interfere  in  the  least 
with  the  proper  performance  by  plaintiff  of 
every  duty  of  hts  employment  tqr  defendant, 
did  not  constitute  Just  and  sufficient  cause 
for  plaintiff's  suspenslan  or  discharge^ 

"(8)  The  i^attttiff  was  never  su^nded  or 
discharged  from  defendanf s  service  as  a 
boUermaker's  apprentice  inior  to  the  execu- 
tion ot  the  purported  'Release  in  Full,*  and 
plaintiff  has  nevor  received  anything  of  val- 
ue ttom  the  defendant^  save  in  consldwatton 
of  labor  and  services  performed,  at  the  price 
fixed  for  Bttdk  Berrioea  by  written  agreement 
betwe»i  defendant  and  his  boOermakers  and 
apiffentices,  tnclndtng  idaintlff,  and  hence 
there  was  no  conslderatlcm  tor  the  attuni^ed 
release  by  plaintMf  to  defenduit  ot  the 
cause  of  action  herein  sued  upon." 

The  second  conduslon  of  law,  which  is 
attadced  In  the  first  asdgnment  ot  mor.  Is 
as  follows:  "Since  the  defendant  was  al- 
ready l^lly  bound  to  continue  to  emid<^ 
plaintiff  as  a  boUermaker's  aiq;»rentice  'at 
the  usual  rate  of  pay*  for  a  term  whleb  in- 
cluded the  'one  day*  epeelfled  in  tiie  purport- 
ed 'Release  in  Full,'  and  sUioe  the  defend- 
ant's pnnnlse  of  re-empl<^eait  for  any  ad- 
ditional time  was  entirely  (q;>tlonaI  with  tiie 
defendant,  there  was  no  onudderation  what- 
ever for  the  purported  'Release  in  FuU,'  and 
the  same  cannot  bar  plaintUTs  recovery,  and 
hence  Judgment  will  be  catered  in  his  favor 
for  $5,000  and  aU  costs.'* 

The  release  pleaded  by  appellant  and  re- 
ferred to  In  tiie  Courtis  fourth  finding  of 
fact  and  second  conclusion  ot  law  Is  as  fol- 
lows; 

"Release  In  FulL 

"Whereas,  on  the  12th  day  of  March,  1808, 
while  employed  In  the  service  of  Thomas  J. 
Freeman,  receiver  of  the  International  & 
Oreat  Northern  Railroad  Company,  at  or 
near  Palestine,  I  received  personal  injuries 
which  were  caused  by  'piece  of  steel  getting 
Into  my  right  ey^'  for  which  Bu<di  Injuries 
and  the  damages  resulting  to  me  therefrom, 
I  claim  to  have  a  demand  against  the  said 
Thconas  J.  Freeman,  receiver  of  the  Intuna- 
tional  &  Oreat  Northern  Railroad  Company; 
and  whereas,  said  receiver  of  said  company 
will  not  employ  or  retain  In  his  employ  any 
one  who  has  any  unadjusted  claim  for  damag- 
es i^alnst  him.  and  will  not  promise  employ- 
ment to  or  conslda  any  one  as  an  applicant 
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for  empIoymeDt  who  has  an  tmadjosted  claim 
against  him:  Now,  therefore,  In  comddera- 
tlon  of  re-^i^jrment  by  said  reoelrer  of  ttie 
said  company  at  the  osnal  nte  of  pay  for 
one  day  and  for  soch  additional  time  only  as 
may  be  aatlsfactoiy  to  said  receiver  of  the 
said  company,  I  do  hereby  acknowledge  full 
settlement,  payment  and  satisfacdon  of  aU 
claims  and  demands  against  said  recelTer  of 
said  company,  and  do  hereby  release  and  dis- 
charge said  recelTer  of  said  company  from 
any  and  all  claims  ot  whatever  kind  or  diar- 
acter  I  may  have  on  account  of  or  arising 
from  said  injuries.  To  secure  this  settle- 
ment, I  hereby  represoit  to  said  receiver  of 
said  company  that  I  rely  wholly  upon  my 
own  Judgm^^  b^lef  and  knowledge  of  the 
jiatnre^  extent  and  dnratl<m  of  said  injuries, 
disabilities  and  damages,  and  that  no  repre- 
sentations or  statements  about  th«n,  made  1^ 
the  surgeon  or  agents  of  said  recover  of  said 
company  have  influenced  me  In  making,  or 
Induced  me  to  make,  tbla  settlement  No 
promise  or  agreement  not  herein  expressed 
has  been  made  by  said  receiver  of  said  com- 
pany, Dor  by  any  of  his  officers,  agents  or  em- 
ployes. Dated  at  Palestine,  this  13th  day  of 
March,  1909.  R.  E.  Morrow." 

The  contract  between  appellant  and  the 
boilenoakers  and  apprentices  referred  to  In 
the  court's  fifth  finding  of  fact,  and  which 
was  In  effect  at  the  time  plaintiff  was  in- 
jured, in  BO  far  as  tt  is  material  to  the  ques- 
tion presented  by  the  assignment  and  propo- 
Bititni  under  consideration,  Is  as  fallows: 

"International  &  Qreat  Northern  Railroad 
Ckimpany,  Locomotive  and  Oar 
Department 

"The  following  rules  and  regulations  are 
issued  for  the  government  of  the  bollermak- 
ers  and  ai^rentlcea  of  the  International  & 
Great  Northern  Railroad  Company,  effective 
August  26,  1907: 

•         •         •        •        •  .• 

"Role  2.  No  boilermaker  or  aH>rentice 
shall  be  discharged  or  aospended  without 
Jnst  and  sufficient  cause.  If,  after  proper  in- 
TCetlgatlon,  it  is  found  that  a  boilermaker  or 
apprentice  has  been  discharged  or  suspended 
nnjnstly,  he  shall  be  reinstated  with  full  pay 
for  all  time  lost;  the  Investigation  to  take 
place  in  the  presence  of  the  shop  committee 
within  five  days  after  such  discharge  or  sus- 
pension. The  shop  committee  shall  first  en- 
deavor to  adjust  all  grievances  with  the 
facials  of  the  company  at  the  point  where 
such  grlftvanoe  exists.  AM  grievances  that 
cannot  be  adjusted  locally  shall  be  brought 
befoce  the  management  for  adjustment  by 
tbe  board  nt  advisers  appointed  by  the  boU- 
ermakers." 

"Bole  9^  One  a^rentioe  shall  be  emidoyed 
In  eadk  abapt  Irrespective  of  the  number  of 
bollmnaktfa  employed,  and  an  additional 
appraitlee  may  be  employ  for  every  Ave 
boUermakers.   An  apprentice  hereafter  sa^ 


gaging  himself  to  learn  the  trade  of  a  boiler- 
maker shall  serve  five  years.  He  shall  be 
between  the  age  of  sixteen  (IQ  and  twenty- 
one  (21)  years  when  employed.  He  shall  in 
no  case  leave  the  service  of  the  company 
without  Just  and  sufficient  cause,  and  shall 
receive  ten  cents  per  hour  the  first  six 
months  and  semiannual  Increases  prorated  so 
that  at  the  expiration  of  his  five  years'  ap- 
prenticeship he  sbaU  equal  the  standard  pay 
of  a  boilermaker  covering  the  point  at  which 
tbe  apprentice  is  employed.  A  service  letter 
shall  also  be  given  him  when  he  leaves  the 
service.  If  on  account  of  reduction  of  force, 
or  If  he  has  served  the  five  years  of  his  ap- 
prenUcesblp.  This  article  to  he  construed  to 
mean  that  apprenUc«i  employed  previous  to 
this  agreement  may  be  retained  regardless 
of  the  number,  if  given  the  benefit  of  this 
schedule  of  wages." 

It  was  shown  without  dispute  that  on  Jan- 
uary 1,  1910,  the  rules  above  referred  to 
were  changed  so  that  the  minimum  rate  of 
wages  for  all  bollermakers  on  said  railroad 
was  fixed  at  42  cents  per  hour,  and  provision 
was  made  for  each  prorated  semiannual  in- 
creases as  would  make  the  pay  of  an  appren- 
tice, at  the  expiration  of  four  years'  appren- 
ticeship, equal  the  standard  of  a  boilermak- 
er. Tbe  cover  of  these  rules  and  regulations, 
or  contract  Is  as  follows:  "Agreement  be- 
tween the  International  &  Great  Northern 
Railroad  Company,  Thomas  J.  Freeman,  Re- 
ceiver, and  Boilermakers  and  Ai^renUces,  ef- 
fective January  1,  1910" — and  the  same 
were  signed  at  their  conclusion  by  F.  S.  An- 
thony, superintendent  of  machinery,  and  H. 
M.  Martin,  superintendent,  on  behalf  of  the 
receiver,  and  by  S.  R.  De  Arment,  H.  W. 
Naylor,  E.  D.  Woolrldge,  and  J.  Short  com- 
mittee, on  behalf  of  the  bollermakers  and 
apprentices,  and  approved  by  Thomas  J.  Free- 
man, receiver  and  general  manager. 

It  was  shown  by  the  testimony  of  the  plain- 
tiff that  the  next  morning  after  his  injury 
he  went  back  to  work,  and  his  attention  was 
called  by  his  foreman  to  the  fact  that  before 
continuing  in  the  service  he  would  have  to 
sign  a  release,  and  upon  plaintiff  telling  the 
foreman  he  had  not  signed  a  release  was  told 
by  the  latter  that  he  had  better  sign  one, 
and  that  he  then  signed  the  release  intro- 
duced In  evidence,  which  Is  the  same  that  Is 
above  copied.  It  was  admitted  that  at  the 
time  plaintiff  was  injured,  and  for  15  or  20 
years  before  this,  and  up  to  the  time  of  the 
trial,  it  was  a  custom  of  the  International  & 
Great  Northern  Railroad  Company,  and  of 
tbe  receiver,  not  to  permit  an  emifloye  having 
an  unadjusted  dalm  for  damages  against 
the  company  or  receiver  to  resume  wtnfc  until 
such  emjdoyA  signed  and  delivered  what  pur- 
ported to  be  a  release  of  his  claim  for  damage 
es,  and  that  plaintiff  knew  of  this  custom  at 
the  time  he  waa  injured,  and  at  the  time  he 
^ned  the  release  In  question.  After  plain- 
tiff signed  the  release^  he  resumed  his  work 
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and  contlkaed  In  tbe  aervice  an  til  about  Sep- 
tember, 1909. 

Appelant  contends,  In  effect,  tbat  the  algn- 
log  of  the  "Belease  In  Full"  by  appellee,  for 
the  recited  consideration  of  hie  employment 
by  appellant  for  one  day  "at  the  usnal  rate 
of  pay,  and  for  sach  additional  time  only  as 
may  be  satisfactory  to  the  receiver,"  was  up- 
on snffldent  consideratton,  and  that  the  re- 
lease was  binding  upon  api>ellee,  and  preclnd- 
ed  bis  recovery.  On  the  other  hand,  appellee 
contends  that  the  question  Is  not  whether  the 
agreement  to  employ  appellee  for  one  day  at 
tJHe  nsoal  rate  of  pay  Is  a  valuable  consider- 
ation, bat  whether  such  an  agreement  is  a 
valuable  consideration  when  the  appellant  was 
already  legally  bound  to  employ  appellee  for 
that  same  one  day — that  tbe  api>eUee  having 
sustained  an  injury  through  appdlant's  negli- 
gence, which  injury  did  not,  at  the  time,  in- 
terfere in  the  least  with  the  proper  perform- 
ance of  every  duty  of  his  employment,  this 
did  not  and  could  not  constitute  Just  and 
sufficient  cause  for  appellee's  discharge  or 
BU^tenslon  under  the  written  contract  be- 
tween tbe  boUermakors  and  apprentices, 
which  expressly  forbade  appellee's  discbarge 
or  suspension  on  that  account,  hence  appel- 
lant having  already  employed  appellee  for  a 
period  comprised  in  the  term  of  his  appren- 
ticeship, was  legally  bound  to  employ  him  for 
such  day,  and  that  the  pretended  employment 
for  one  day  furnished  no  consideration  for 
the  so-called  release.  It  is  urged  by  appel- 
lant, to  meet  this  contoitton,  that  at  the  time 
plaintiff  signed  tbe  release  there  was  and  for 
16  or  20  years  before  then  had  been  a  custom 
of  the  railroad  company  and  the  receiver  not 
to  permit  an  emidoye  having  an  unadjusted 
claim  for  damages  against  the  company  or 
receiver  to  resume  work  until  sudi  employ^ 
had  signed  a  written  relinquishment  of  sudi 
claim;  that,  this  custom  being  in  vogue  at 
the  time  of  tbe  execution  of  the  agreement 
between  the  receiver  and  the  boilermakers 
and  apprentices,  it  must  be  read  into  the 
agreement,  and  as  thus  read  into  it  tbe  fail- 
ure of  an  employ^  to  release  a  claim  for 
damages  was  understood  and  agreed  to  con- 
stitute Just  and  sufficient  cause  for  his  dis- 
charge; and  that,  thertfore,  tbe  conaidwa- 
tlon  of  the  employment  of  appellee  for  one 
day  at  tbe  usual  rate  of  pay  was  a  auffldent 
consideration  for  the  execution  of  the  re- 
lease^ 

[1]  We  most  overrale  tbe  conteotlai  of  ap- 
pellant In  this  regard  and  sustain  that  of 
appellee.  The  agreonent  does  not  provide 
what  should  constltnte  a  Just  and  suffldoit 
cause  for  an  anployffs  dlsdiarga  Independ- 
ently of  tbe  custom  rdled  upon  by  appellant 
above  referred  to,  his  contention,  when  re- 
duced to  its  last  analysis,  Is  tbat  tbe  ne^- 
geat  act  of  tbe  recdver  proximately  result- 
ing In  a  perMHutl  bijury  to  an  employ^  Is 
"inst  and  snffldent  cause**  for  the  employe's 
suspoisloik  or  dtoehaggs^  unless  the  anph^tf 


release  his  claim  for  the  damages  sustained 
by  him  upon  such  terms  and  for  such  con- 
sideration as  the  employer  may  voluntarily 
choose  to  offer.  We  cannot  snbecribe  to  such 
a  doctrine.  Railway  v,  Ore«iwood,  2  Tex. 
Civ.  App.  76,  21  S.  W.  661;  Hudgett  v.  Texas 
Tobacco,  etc.,  C!o.,  61  8.  W.  151;  Clay,  etc., 
Tel.  Co.  V.  Root,  1  Bad.  (Pa.)  486,  4  AtL  828; 
26  Oyc.  989. 

[2]  Nor  can  we  agree  with  appellant's  con- 
tention that  the  custom  referred  to  should 
be  read  into  the  agreement  between  the  re- 
ceive and  the  class  of  employes  named. 
Rather  it  should  be  said  that  this  class  of 
employes  knowing  of  the  custom  of  the  em- 
ployer to  dlschai^  or  refuse  to  continue  in 
his  service  employes  who  might  have  a  dalm 
for  damages  for  personal  Injuries  arising 
from  the  negligence  of  tbe  employer,  unless 
the  employ^  should  relinquish  such  claim, 
desired  to  interrupt  this  custom  In  so  far  as 
It  applied  to  the  employes  in  that  department 
of  the  service,  and  to  that  end  procured  the 
agreemoit  tliat  no  one  of  their  number 
should  be  discharged  without  Just  and  snffl- 
dent cause.  The  appellee  proved  an  ex- 
press contract  which  needs  no  extrinsic  aid 
for  Its  Interpretation,  and  whldi.  forbade  ap- 
pellee's suspension  or  discharge  except  for 
Just  and  Bufficlmt  cause,  and  which,  in  our 
opinion,  forbade  bis  snspoislon  or  discharge 
for  rising  to  release  his  claim  for  damages 
caused  by  the  master's  delinquency.  In  such 
case  it  seems  to  be  well  settled  that  the  con- 
tract must  prevail  over  a  contrary  custom. 
Orient  Mutual  Ins.  Co.  t.  Wright,  1  WalL 
456,  17  Ed.  605:  Baltimore  BasebaU  Club 
V.  Pickett,  78  Md.  876,  28  Aa  279,  22  L.  R. 
A.  690,  44  Am.  SL  B^.  301;  Gamp  v.  Bald- 
win-Melville Ca,  123  La.  25T,  48  South.  027; 
Stovall  V.  Gardner,  108  S.  W.  406:  12  Cyc 
1094,  1095,  and  note  82. 

Here  we  have  an  express  contract  safe- 
guarding the  savant's  employment  for  Ave 
years  against  discbarge  tor  any  cause  that 
is  not  Just  or  saffldemt.  By  means  of  cos- 
torn  an  additional  cause  is  soi^t  to  be  In- 
troduced, to  wit,  the  servant's  refusal  to  sor^ 
render  to  tbe  master  a  cause  of  action  aris- 
ing out  of  tbe  master's  tort,  on  terms  of  the 
master's  dictation ;  and  this  additional  cause 
of  discharge  is  both  inoonsistait  with  and 
contrary  to  tbe  express  contract  in  that  it  la 
manifestly  unjnst  and  insoffldent  The  law 
which  governs  on  this  point  is  so  well  ex- 
pressed by  Justice  MlUw  of  the  United 
States  Supreme  Court,  in  the  case  of  Orient 
Mutual  Ins.  Oo.  v.  Wright,  sniwa,  we  cannot 
forbear  taking  ttie  following  exeexsft  there- 
from:  "When  we  have  satlslled  ourselves 
tbat  tbe  policy  ts  sosoqitlUe  to  a  rsasonaUe 
oonstractlott  mt  Its  faoa,  nitlunit  llie  neoes- 
titr  of  resOTtlng  to  extrln^  aid,  m  have  at 
the  same  time  established  that  usage  or  eos- 
torn  cannot  be  resorted  to  for  tbat  v^apom. 
In  speaking  of  nsace  of  trad^  Oresnleaf  says 
(Br.  TOL  2^  f  261):  Hulr  tnw  Offlee  to  to  In- 
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taiavt  tli«  otherwise  indeterminate  Inten- 
tions of  parties^  and  to  aacortaln  tlie  nature 
<tf  Uidr  contracts  arising  not  trinn  express 
stlpalatloii,  bat  from  mere  Implications  and 
inwomptltnis,  and  acts  of  doubtful  and 
eqnlTocal  character,  and  to  fix  and  explain 
the  meaning  of  words  and  expressions  of 
donbtfol  and  Tarlous  senses.'  Again  he  says 
(1  Greenleaf,  Br.  |  292):  'But;  thoui^  usa^ 
may  be  admissible  to  explabi  what  is  donbt- 
fDl,  it  Is  not  adndasible  to  contradict  what  la 
plain.'  In  the  case  of  Tho  Beeslde,  2  Snmn. 
607.  Ur.  Justice  Storjr,  after  using  langw^ 
■tron^  condemning  the  tendency  to  intro- 
duce and  rely  on  usages  in  courts  ct  jm- 
tlce,  and  dfffl"1«g  their  true  office  In  the  lan- 
guage Just  cited  from  Greeoleaf,  proceeds  to 
say:  'But  I  apprehend  that  It  can  never  be 
vvvw  to  resort  to  any  usage  or  custom  to 
control  or  rary  the  positive  stipulations  in  a 
wrlttei  contract,  and  a  ftntiori,  not  in  order 
to  contradict  them.  An  express  contract  of 
tlie  parties  Is  always  admlsBlble  to  suposede 
or  Taiy  or  control  a  usage  or  custom;  for  the 
latter  may  always  be  waived  at  the  will  of 
the  parties.  But  a  written  and  express  con- 
tract cannot  be  controlled  or  contradicted  by 
a  usage  or  castan,  f«  that  would  not  only 
be  to  admit  parol  evidence  to  control,  vary, 
or  contradict  written  contracts,  but  it  would 
be  to  allow  nun  presnmptlons  and  Unifi- 
cations, properly  arising  in  the  absence  of 
any  praitive  exiwesslonB  of  Intention,  to  con- 
trol, vary,  or  contradict  the  most  formal 
and  deliberate  wrltt^  declarations  of  the 
parties.'  These  views,  in  addition  to  the 
Ugh  source  whence  they  come,  commend 
themselves  to  our  Judgmrat  by  their  intrin- 
sic soundness.  'Not  only  Is  a  custom  inad- 
misslble,  which  the  parties  have  expressly 
excluded,  but  It  Is  equally  so  if  the  parties 
have  excluded  It  by  necessary  InpUcatlon. 
For  a  custom  can  no  more  be  set  up  against 
the  clear  Intention  of  the  parties  than 
against  their  express  agreement,  aod  no  us- 
age can  be  Incorporated  Into  a  contract, 
which  Is  Inconsistent  with  the  terms  of  the 
contract  2  Para  Con.  68;  BUven  v.  N.  B. 
Screw  Co.,  28  How.  (64  XJ.  8.)  431,  16  L.  Ed. 
513;  Atkins  v.  Howe,  18  Pick.  (Mass.)  16; 
Bogert  V.  Oanman.  Anth.  N.  P.  (N.  Y.)  70; 
Allegro  V.  Md.  Ins.,  2  GUI  &  J.  (Md.)  136,  20 
Am.  Dec.  424.  Tested  by  these  principles, 
the  usage  attempted  to  be  set  up  In  the  case 
at  bar  cannot  be  sustained.  It  contradicts, 
directly,  the  written  contract  It  proposes  to 
set  aside  all  that  Is  said  about  the  rate  of 
premium,  and  Bubetltote  the  discretion  of 
one  of  the  parties  to  the  Instmmuit  It  goes 
ui>on  the  assumption  that  all  that  Is  written 
in  the  contract,  which  fixes,  or  ascertains,  or 
limits  the  amount  that  may  be  claimed  for 
premium  of  Insurance  by  the  company  Is 
nugatory,  and  that  the  whole  field  la  left 
open,  and  the  power  placed  In  the  hands  of 
one  ot  the  parties  exclusively.  No  such  us- 
age can  be  admitted  thus  to  oontradlctp  vary 


or  control  this  contract"  If  custom  tb^  be 
allowed  to  prevail  over  the  agreement  or  to 
aid  in  its  constmctlon,  thai  we  would  have 
the  following  anomalous  ccmdltlon:  The  ex- 
press agreement  requires  that  all  bollermafc- 
er's  apprentices  employed  subsequent  to  its 
date  must  be  hired  for  five  years,  and  those 
previous^  omidoyed  must  be  retained  for 
five  years,  and  that  they  shonld  not  be  dis- 
charged without  just  and  sufficient  cause, 
while,  on  the  other  lund.  custom  makes  an 
occ^tlon  of  an  apiventlce  who  refuses  to 
surrender  his  claim  for  damages  against  the 
master,  although  the  claim  arises  on  the 
mast^a  tort;  for  under  this  custom  his  sub- 
sequent conthmanoe  In  the  swvlce  la  not  for 
a  certain  term,  and  not  until  some  Just  and 
Huffldent  caube  for  his  discharge  arises,  but 
becomes  terminable  at  once  npoa  his  refusal 
to  sign  a  release  or,  if  he  sign  (me,  becomes 
then  by  the  terns  of  tlie  releaae  itself  termi- 
nable at  the  wUl  of  the  master  after  one 
day's  aerrlcew  Other  Inconststencles  and  con* 
tradictlons  between  the  agreonent  and  cos- 
torn  could  be  pointed  oat  but  we  think  that 
already  siucgeeted  is  sufficient  to  show  that 
to  permit  the  custom  to  control  the  contract 
would  be  to  defeat  the  contract  Itself,  and  to 
DUllU^  the  evident  object  and  intention  of  the 
partly  in  making  It 

[3]  Under  the  agre«nent  referred  to  the 
appellant  had  obligated  Itself  to  retain  appel- 
lee In  his  service  until  the  latter  had  com- 
pleted his  apprentlceehip  unless  for  some 
good  and  sufficient  cause  the  appellant 
should  sooner  terminate  his  employment; 
and  appellee  by  the  terms  of  the  agreement 
obligated  himself  to  remain  In  the  service 
for  such  length  of  time,  unless  for  good  and 
sufficient  cause  he  shonld  determine  to  quit 
This  being  the  reciprocal  obligations  of  the 
parties,  the  refusal  of  appellee  to  sign  the 
release  would  not  have  been  a  good  and  suffi- 
cient cause  for  his  discharge,  nor  did  it  in 
any  way  affect  his  right  under  the  agree- 
ment, to  continue  in  the  service  of  appellant 
and  therefore  the  release  of  appellant's  lia- 
bility to  him,  based  upon  a  consideration  of 
one  day's  employment  at  the  usual  pay,  was 
without  a  valuable  consideration,  and  void- 
able. 

But  lnde[)endently  of  all  the  foregoing 
considerations,  we  think  that  the  purported 
"Release  in  Full,"  relied  upon  by  appellant 
to  defeat  a  recovery  by  appellee,  was  not 
supported  by  a  valuable  conrideratlon,  and 
could  therefore  be  avoided  by  ai^lee.  The 
recited  consideration  was  his  re-employment 
by  the  receiver  at  the  nsnal  rate  of  pay  for 
one  day,  and  for  such  additional  time  only 
as  may  be  satisfactory  to  the  receiver.  Re- 
leases based  upon  similar  consideratlonB 
have  been  reviewed  by  our  appellate  courts. 
In  Quebe  v.  Railway,  98  Tex.  6,  81  S.  W.  20, 
66  L.  R.  A.  734,  4  Ann.  Cas.  540,  the  consider- 
ation for  the  release  was  fl,  and  empk^iue&t 
for  one  day,  and  for  such  further  time  and 
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In  sucb  capacity  as  might  be  satisfactory  to 
the  railway  company,  and  It  was  there  held 
that  the  consideration  was  a  valuable  and  le- 
gal one,  tl^ovLgh  small.  It  was  shown  that  the 
dollar  mentioned  as  a  part  of  the  considera- 
tion was  in  fact  paid.  But  in  Railway  v. 
Smith,  98  Tex.  47,  81  S.  W.  22,  66  L.  B.  A. 
741,  107  Am.  St.  Rep.  607,  4  Ann.  Cas.  644, 
the  recited  consideration  for  a  release  was 
the  "re-employment  by  said  company  for 
Budi  time  only  as  may  be  satisfactory  to 
said  company."  The  district  court  had  in- 
structed the  Jury  peremptorily  that  the  re- 
lease was  without  consideration,  and  in  pass- 
ing upon  a  question  raised  by  the  glring  of 
this  chaise,  our  Supreme  Court  held,  first, 
that  "when  the  release  was  executed  there 
was  no  promise  on  the  part  of  defendant  to 
re-employ  plaintiff  at  all,  nor  any  other  con- 
alderation  to  support  plaintiff's  promise,  and 
hence  no  contract  binding  on  either  party 
arose" ;  and,  second,  that  since  defendant 
upon  employing  plaintiff  could,  nnder  the 
right  expressly  reserved,  have  discharged 
blm  at  once,  without  violating  any  agree- 
ment, the  actual  employment  and  payment 
of  wages  for  some  time  thereafter  did  not 
supply  the  consideration  which  was  orig- 
inally lacking." 

We  have  not  found,  nor  has  oar  attention 
been  called  to,  any  case  where  the  considera- 
tion for  a  release  of  a  claim  for  damages  is 
the  same  as  that  In  the  release  under  con^d- 
eration.  We  think,  however,  that  that  In  the 
Smith  Case  Is  more  nearly  like  this  than  in 
the  general  run  of  cases  where  the  consider- 
ation, or  rather  the  want  of  it,  is  called  in 
question.  The  Supreme  Court  refused  to  ex- 
tend the  principle  of  the  Quebe  Oase  to  sus- 
tain Smith's  release,  and  we  cannot  extend 
it  to  sustain  the  release  at  bar.  In  view  of 
the  evidence  it  cannot  be  logically  asserted, 
we  think,  that  the  plaintiff.  Morrow,  had 
been  really  discharged  or  suspended,  and  it 
follows  from  this  that  there  was  no  real  re- 
employment. The  promise  to  pay  the  usual 
rate  of  wages  for  one  day  cannot  support 
more  than  the  promise  to  perform  work  for 
one  day  equal  in  value  to  that  day's  wages, 
and  any  additional  benefit  promised  In  re- 
turn for  such  one  day's  employment  for  the 
usual  witg6s  of  one  day  must  be  held  to  be 
a  pure  gratuity.  We  think  the  consideration 
stated  in  the  release,  if  not  fictitious,  was 
nominal  merely,  and  not  sufficient  to  sui^rt 
a  contract  for  the  surrender  of  plalntlfTs 
cause  of  action  for  lils  injuries  growing  out 
of  appellant's  negligence.  The  assignment 
is  overruled. 

What  we  have  said  in  disposing  of  the 
first  assignment  disposes  also  of  the  second, 
sixth,  seventh,  and  eighth  adversely  to  ap- 
pellant's contention. 

The  third  assignment  complains  of  the 
court's  finding  of  fact  to  the  effect  that 
plalntilf  at  the  time  of  his  injury  exercised 
such  care  for  hto  own  safety  a»  an  ordinarily 


prudent  person  would  have  exerdsed  in  the 
same  circumstances.  In  disposing  of  this  as- 
signment we  think  it  Lb  suffident  to  say  that 
we  have  carefully  examined,  the  evidence 
and  are  of  the  opinion  that  the  evidence 
warranted  such  a  finding.  The  assignment  Is 
overruled. 

We  are  also  of  the  opinion  that  the  evi- 
dence In  the  record  warranted  the  court  In 
finding  as  a  fact  that  the  appellant's  n^U- 
gence  in  furpishing  plaintiff  and  his  coem- 
ployd.  Weaver,  an  unsafe  and  defective  lit- 
tle Giant  motor,  without  reasonably  safe 
appliances  for  the  removal  of  a  reamer  there- 
trom,  was  the  proximate  cause  of  plaintifrs 
Injury,  and  ai^llan^a  fourth  and  QHh.  as- 
signments attacking  this  finding  are  over- 
ruled. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  b^w  is  af- 
firmed. 

Affirmed. 


HITCHELJ^  et  al.  v.  INMAN. 
(Contt  of  Civil  Appeals  of  Texas.   Ft  Worth. 
March  8.  191».) 

1.  IirSAlTK  PEBSONS  (I  01*)  —  TKTDOa  AHD 
FUBCHASEa  (if  23&*)~-yAISDm  or  UORVKT- 

ANCEs— Bona  Fidx  Pubchasebs. 

A  conveyance  by  an  insaae  person  is  not 
void,  but  merely  voluble,  and  the  fact  that  the 
grantee  did  not  know  of  the  insanity  of  his 
grantor  does  not  validate  the  deed,  nor  does  the 
fact  that  the  conveyance  was  obtained  without 
fraud  and  for  an  adequate  consideration  prevent 
an  avoidance  thereof,  nor  the  fact  that  the  prop- 
erty has  passed  into  th»  hands  of  an  innocent 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  EHg.  fl  03-99;  Dec.  Dig.  I  61;* 
Vendor  and  Purchaser,  Cent  Dig.  H  S83-tiOO; 
Dec.  Dig.  I  2itli*] 

2.  INSANB  FBBBoifB  (|  29*>--IitQinamoif— 

BBSTOBATIOn  TO  SAHITT  —  GOUOLnn VKimB. 

A  judgment  reciting  a  person's  restoration 
to  sanity  Is  conclasive  only  of  his  status  at  the 
time  the  Judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  H  42,  140^  ISO;  Dee.  DIs.  I 
2U.*] 

3.  BvimitcB  <|  tt7*)  — PBBBnMFnon— Goif- 
TiiruANCE  or  Bahxtt. 

Sanity  once  shown  to  exist  wHl  be  pre- 
sumed to  continue,  unless  the  contrary  Is  e«teb- 

liBhed. 

[Ed.  Note.— For  other  cases,  see  EKidenoe, 
Cent  Dig.  H  87,  88,  103;  Dec  Dig.  S  67.*1 

4.  DiBDB  (I  196*>— Aonov  TO  Cahok.  C3oir- 

TVYAHCB— BtTBDBn  OP  PSOOr. 

In  an  action  to  cancel  a  conveyance  made 
by  a  power  of  attorney  on  the  ground  that  the 
grantor  was  not  ol  sound  mind,  where  the  de- 
fendanta  introduce  a  Jadgment  restoring  plain- 
tiff to  sanity  previous  to  a  certain  conveyance, 
the  burden  Is  upon  the  plaintiff  to  show  that  he 
thereafter  became  insane,  and  was  innne  at 
the  time  he  executed  the  power  of  attorney, 

[Ed.  Not&— For  other  cases,  see  Deeds,  Gent 
mg.  li  687-6»3,  649;  DecTDig.  i  180/^ 

5.  BVZDBKOB  (I  —  DOOUVBRIABT  Bvi- 
DBNCBX-JCDICIAL  KBCOBDS. 

A  document  pnrportlns  to  be  a  Judgment 
of  the  eouuty  coart  certified  by  the  clerk  there- 
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of  U  a  troe  and  correct  copy  of  the  order  ca- 
tered OD  lonacy  docket  in  a  certain  cause 
styled  state  of  Texas  against  plaintiff,  wbereb? 
he  was  adjudged  insane  and  ordered  to  be  con- 
veyed to  an  asylum,  was  admissible. 

[Ed.  Note.— For  odier  cases,  see  BvideBce, 
Cent.  Dig.  U  12S7-124«;  Dec.  Dig.  f  332.*} 

tt.  INSANS    PBBSONfl    (|  26*)— HrQUZSITION— 
OBDEB— FSBSUHFTIOHa. 

Where  the  county  court  has  general  juris- 
diction In  insanity  inquisitions,  it  will  be  pre- 
sumed oiton  introduction  of  an  order  adjudging 
iriaintfff  innne  that  facts  existed  which  au- 
tlioiiied  Ita  rendition  and  entry,  so  that  it  waa 
not  necessary  that  it  recite  the  facts  conferring 
jurisdiction  on  the  court 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  Si  85,  36;  Dec  Dig.  f  20.*] 

7.  Btidenck  (S  lltt*)— Showiro  EmiKB  Con* 

VEIMATIDIT  OB  TBANBACTIOir. 

Where  defendants  in  an  action  to  cancel  a 
conveyance  on  the  ground  of  plaintiff's  Insanity 
at  the  time  of  its  execution  attacked  the  credi- 
bility of  witnesses,  a  hosband  and  wife  who 
bad  both  signed  ue  coDTeyance  executed  b; 
plaintilTs  attorney,  and  drew  oat  the  hu^nd's 
statement  that'  the  attorney  threatened  to  have 
the  wife  sign  it  or  call  plaintiff  up  and  have 
him  sent  bade  to  the  asylnm,  the  wife's  state- 
ment that  the  grantee  and  the  attorney  both  ac- 
knowledge 'that  plaintiff  was  going  crazy  was 
fiubstantially  to  the  same  effect  as  that  of  the 
husband,  and  was  admissible  as  another  part 
of  what  was  done  and  said  at  the  time. 

[Bd.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  {|  134.  1S6 ;  Dec.  Dig.  |  116.*] 

8.  TuAi.  U2fi2*)  — IxarnuonoRS  — GoNFOBu- 

ITT  TO  EVIDEIfCK. 

In  an  action  to  cancel  a  conveyance  on  the 
ground  of  tbe  grantor's  insanity  at  the  time  of 
its  execution  by  his  attorney,  where  the  evi* 
dence  failed  to  Aov  that  any  part  of  the  con- 
sideration received  for  the  land  ever  went  for 
necessaries  for  tbe  lunatic,  a  requested  instruc- 
tion that  if  plaintiff  had  received  any  part  of 
the  consideration,  and  expended  it  for  necessa- 
ries, he  could  not  recover  unless  be  tendered 
back  BDCh  amount,  was  properly  refused,  as  not 
lieinif  within  the  issues  raised  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Vig.  H  SOS.  596-612 ;  Dec.  Dig.  f  252.*] 

».  vavcellatiofl  of  ikstedmektb  (s  59* )— 
Bbxjbp— Bestob&tion  op  Pboobbdb. 

In  an  action  to  cancel  a  conveyance  on 
tbe  gnmnd  of  tbe  grantor's  Inmnity  at  the 
time  of  its  execution,  the  court  may  grant  tbe 
relief  aongbt  by  requiring  the  payment  of  such 
part  of  tiie  consideration,  if  any,  as  was  ex- 
pended for  necessaries  for  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instromoits,  Gent  Dig.  H  110-126;  Dec. 
Dig.  I  W.*] 

EIiTor  from  District  Court,  Clay  County; 
P.  A.  Martin,  Jndge. 

Action  by  J.  C.  Inoian,  by  guardian, 
against  J.  B.  Ultcbell  and  otbers.  Jadgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

B.  BL  Taylor,  of  Henrietta,  Sidney  L. 
Samuels  and  Thea  Mack,  both  of  Ft  Worth, 
for  plaintiffs  in  error.  Temideton  ft  Agerton, 
of  Ft  Worth,  for  defendant  In  error. 

CONNEB.  C.  J.  Defendant  In  error,  alleged 
to  be  non  compos  mentla,  through  his  guard- 
Ian,  butltated  tUa  anlt  to  recover  two  sor- 


Teys  of  land  In  Clay  county,  each  containing 
320  acres,  and  to  cancel  a  power  of  attorney 
made  by  J.  C.  Inman  to  W.  J.  Inman  and  a 
deed  by  virtue  thereof  to  one  J.  H.  Warren, 
and  a  later  deed  of  confirmation  made  by 
J.  C.  Inman  to  Warren  purporUng  to  convey 
the  lands.  Plaintiff  In  error  J.  B.  Mitchell 
answered,  allying  that  be  was  a  purchaser 
of  tbe  land  in  controversy  for  value  and 
without  notice  of  the  alleged  Incompetency 
of  J.  C.  Inman.  E.  T.  Ustick  answered  with 
a  like  plea,  claiming  to  be  the  owner  wlttaont 
notice  of  a  certain  mortgage  upon  the  lands 
made  by  J.  H.  Warren,  whlcb  had  been  given 
to  secure  a  loan  of  f2,500.  After  giving  a 
legal  test  of  the  mental  capacity  necessary  to 
make  a  valid  and  binding  deed  or  power  of 
attorney  relating  to  land,  the  court  anbmit- 
ted  the  case  upon  a  single  iasne,  as  will  be 
evident  by  the  second  and  third  clauses  of 
the  court's  charge,  which  read: 

"(2)  Therefore,  If  you  believe  from  the  evi- 
dence before  you  that  at  the  time  of  the  exe- 
cution of  the  power  of  attorney  given  by  J. 
O.  Inman  to  W.  J.  Inman  dated  December 
17,  1008,  and  at  the  time  of  tbe  ^ecution  of 
the  deed  made  by  J.  C.  Inman  to  J.  H.  War- 
ren, dated  February  16, 1910,  that  tbe  said  J. 
C.  Inman  had  not  the  mental  capacity  to 
make  a  valid  and  binding  Instrument,  as 
such  capacity  Is  above  explained,  you  will 
find  a  general  verdict  for  the  plalntUT. 

"(Si  If,  on  the  othw  hand,  you  believe 
from  the  evidence  that  at  the  time  of  the 
execution  of  either  of  said  instruments  the 
said  J.  C  Inman  had  suflQclent  mental  capac- 
ity to  execute  the  same,  as  such  capacity 
is  explained  in  tbe  first  subdlvlfdon  of 
this  charge,  then  yon  will  find  a  verdict  tor 
the  defendants." 

The  verdict  and  judgment  were  in  fovor 
of  the  defendant  In  error,  and  plaintiffs  in 
error  present  the  case  for  revision. 

Error  Is  first  assigned  to  the  action  of  tbe 
court  in  sustaining  exceptions  presented  to 
tbe  pleas  of  innocent  pun^ase  set  up  by 
plaintiffs  In  error,  the  contention  being  that 
the  deed  of  an  Insane  person  1b  voidable  only, 
and  that,  therefore,  one  purchasing  under 
such  vi^dable  title  without  notice  and  for 
value  will  take  foil  title  as  against  a  remote 
insane  vendor,  as  defendant  in  error  was 
alleged  to  be.  As  alleged,  and  as  indeed 
shown  by  the  evidence,  J.  C  Inman  executed 
to  W.  J.  Inman,  bis  brother,  on  December 
17,  1908,  a  power  of  attorney  sufficient  in 
terms  to  authorise  the  conveyance  of  tbe 
lands  in  question ;  that  by  virtue  of  such 
power  of  attorney  W.  J.  Inman  on  October 
26,  1900,  assuming  to  act  under  the  power  of 
attorney,  conveyed  the  lands  by  general 
warranty  deed  to  tbe  defendant  J.  H.  War- 
ren, who  thereafter  on  February  16, 1010,  in- 
duced J.  0.  Inman  to  execute  a  quitclaim 
deed  for  a  recited  consideration  of  flO,000. 
It  was  further  alleged  In  the  pleas  of  inno- 
ouit  purchase  that  Uie  land  was  later  con- 
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Tar«d  b  J  Wanen  to  me  Lecun  and  try  Legan 
to  one  Loalllu,  from  the  latter  of  whom 
plaintiff  in  error  Mitchell  pnrdused  on  Au- 
gnst  IS,  1910,  paylof  an  adequate  considera- 
tion therefor  without  notice  of  the  alleged 
fact  of  J.  OL  Inman'B  anBoundnesa  of  mind  at 
the  time  of  the  execution  of  the  power  of  at- 
torney and  deed  made  by  him. 

[t]  Our  Supreme  Ootnt  upon  certtfled 
anestltnL  In  the  case  of  WUllama  t.  Saptidia, 
M  Tax.  430;  ei  S.  W.  lis,  expzeaslr  held 
that  a  power  of  attorney  by  one  of  unsound 
mind  and  a  conveyance  of  land  by  virtue 
thereof  vaa  not  void,  but  merely  vfddable. 
The  further  effect  of  the  dedaion,  however, 
la  undoubtedly  that  In  thla  state  aiu^  con- 
y^anoes  may  be  avoided  by  a  pmon  of  un- 
sound mind,  unless  prednded  by  drcum- 
stanoes  not  shown  In  this  easa  It  is  said 
by  the  author  of  22  p.  1171,  par.  0» 
that:  "A  lunatic  cannot  bind  himself  ab- 
solutely by  a  conveyance  of  his  propaty,  and 
the  fact  that  the  grantee  was  not  aware  of 
the  insanity  of  Qie  grantor  does  not  validate 
the  deed."  The  same  author  on  page  1174  of 
the  same  volume  says;  "The  tacts  Otat  a 
conveyance  from  an  Insane  person  was  ob- 
tained without  fraud,  and  was  based  on  an 
adequate  consideration,  do  not  prevent  an 
avoidance  thaeot;  neither  does  the  foct 
that  the  property  conveyed  by  an  insane  per- 
son has  passed  into  Uie  hands  of  an  inuocuit 
pnidiaser.'*  Numerous  authoritiea  are  cited 
in  support  of  the  text  whldi  we  think  an- 
nounce the  rule  in  effect  affirmed  by  our 
Suprone  Court  in  the  case  dted.  It  follows, 
we  think,  that  no  error  was  committed  by 
the  court  in  striking  ont  plaintiLOb  in  error's 
pleas  of  innocent  purchase,  as  complained  of 
in  the  first  asBlgnment,  nor  in  giving  the 
Special  diaige  objected  to  in  the  second  as- 
slgnment  of  error  wfaidi  was  to  the  effect 
that  J.  B.  Blitchell  and  A  T.  Ustick  could 
acquire  'from  th^  grantors,  respecttvely,  no 
better  title  to  flie  land  in  controverv^  than 
said  grantors  had  acquired  from  J.  OL  Inmau, 
and  that,  therefore,  the  defendants*  jdeas  of 
Innocmt  purchase  should  be  disregarded. 
Bach  pleas  could  constttute  no  defense  In 
event  J.  O.  Inman  waa  in  fact  insane  at  ttie 
time  he  made  the  Instruments  already  men- 
tioned. 

[1-4]  naitttUb  In  error's  third  assignment 
Is  as  follows:  *Tbe  court  ored  in  refusing 
to  give  to  the  juiy  these  dtfwdanto*  special 
<Aarge  No.  2,  wlilch  was  as  fcdlows:  'Gentle- 
men of  the  jnry,  in  this  case  the  defendants, 
Mitehell  and  UstU^  have  offered  in  evidence 
a  Judgment  of  tlie  oounty  court  fit  Clay 
county,  Tez.,  dated  the  19tb  day  at  I>e> 
cember,  A.  D.  1907,  restoring  J.  G.  Inman  to 
his  rights  as  a  sane  man,  and  you  are  in- 
structed that  after  the  rendition  of  such 
ju^ment  the  presumption  is  that  J.  O.  In- 
man was  a  person  of  sound  mind,  and,  be- 
fore you  can  find  for  the  plaintiff,  you  must 
find  that  the  plaintiff  has  proven  by  a  pre- 
(wnderanM  of  evldaice  that  the  said  J.  0. 


Inman  thereafter  became  insane^  and  was 
insane  at  the  time  of  thB  ezeeutlw.  of  the 
power  of  attorney  in  <iuesUon,  and  unless 
you  so  find  you  will  find  for  the  dsCudants, 
MltdieU  and  Ustick.* "  A  judgment  as  re- 
cited in  the  special  charge  quoted  was  read 
in  evidence,  and  plaintiffs  In  error  Insist 
that  they  bad  the  right  to  rely  implicitly 
upon  such  judgm^t  as  establlshlnc  J.  C 
Inman's  sanl^.  We  Uilnk  it  must  be  held, 
however,  that  ttke  judgment  was  condnslve 
only  ot  J.  O.  Inman's  status  at  the  time 
the  judgmoit  was  rendered.  Tna,  the  con- 
dition of  mind  thus  fixed  would  be  presumed 
to  continue  until  the  contrary  be  estobllsh- 
ed,  yet  the  presumption  would  have  no  great- 
er force  than  the  presumption  of  soundness 
<Uf  mind  Indulged  in  every  case  where  Qie 
question  is  pertinent  The  presnmptton  Is 
by  no  means  conclusive.  It  may  be  rebutted 
by  proof,  the  material  question  being.  Was 
the  person  of  sound  mind  at  the  very  time 
of  the  transaction  under  consideration  and 
the  issue  was  thus  expressly  presented  by 
the  court?  Indeed,  a  different  interpretation 
of  the  law  Is  not  presented  by  the  special 
charge.  It  was  therein  merely  directed  that 
after  the  rendition  of  the  Judgment  the  pre- 
sumption was  that  J.  G.  Inmab  was  of  sound 
mind,  and  that  the  verdict  should  be  for  the 
defendants,  unless  the  plaintiffs  had  prov^ 
by  a  preponderance  of  the  evidence  that  J.  C 
Inman  thereafter  became  Insane,  and  was 
Insane  at  the  time  of  the  execution  of  the 
power  of  attorney  in  question.  The  court's 
charge  fully  presented  this  view,  the  Jury 
being  instructed  in  addition  to  what  has 
been  before  quoted  that:  "The  burden  of 
proof  is  upon  the  plaintiffs  to  show  that  J. 
C.  Inman  was  insane  at  the  time  be  exe- 
cuted the  instrument  Involved  in  this  suit 
by  a  preponderance  of  the  evidence,  and,  un- 
less he  has  done  so,  you  will  And  for  the  de- 
fendant" Plaintiffs  In  error's  third  assign- 
ment is  accordingly  overruled. 

Li]  Upon  the  trial  the  plaintiff  Introduced 
a  document  duly  certified  to  by  the  county 
clerk  of  Denton  county,  Tez.,  which  reads 
as  follows:  "No.  60.  Lunacy.  The  State  ot 
Texas  v.  J.  C.  Inman.  In  term  tLme  Oc- 
tober 23rd,  1801,  defendant  adjudged  insane 
and  ordered  to  be  conveyed  to  the  asyliun 
at  Terrell,  In  Kaufman  county,  Texas,  for 
restraint  and  treatment"  PlalntUfs  In  error 
insist  under  the  fourth  assignment  that  this 
document  is  not  a  judgment  of  the  court, 
but  merdy  a  conclusion  of  the  fderk?  that  it 
does  not  stote  such  facto  as  authorised  tto 
IntroductloD  to  evidence,  but  Is  purely  an  ex 
parte  or  hearsay  statonent  made  by  the 
clo-k,  and  that  it  does  not  undertake  to  eet 
forth  the  domicile  of  J.  C  Inman.  We 
thtok  these  objections,  however,  are  nnt»i- 
able.  Tbe  order  purporto  to  be  a  Judgment 
of  the  court,  the  certificato  of  the  clerk  be- 
ing to  due  form,  and  merely  that  the  docu- 
ment "is  a  true  and  correct  copy  ot  Otm  order 
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en^ed  on  tbe  lunacy  docket  of  tlie  county 
court  of  Denton  county  In  lunacy  cause  No. 
60,  styled  State  of  Texas  v.  J.  O.  Inman,  as 
appears,  on  page  IM  of  aald  docket" 

[I]  Nor  Is  It  necessary  to  tbe  validity  of 
tbe  order  that  it  should  recite  the  fact  con- 
ferring Jnrtedlction  upon  the  court  that  en- 
tered It  The  county  court  of  said  county 
Ikad  general  Jurisdiction  over  the  subject- 
matter,  and  It  must  be  presumed  In  this  pro- 
ceeding that  the  facts  existed  which  au- 
thorised Its  rendition  and  oitry.  The  fourth 
assignment  is,  accordingly,  overruled. 

[7]  FlalntlflB  In  error  In  tbe  fifth  assign- 
ment object  to  the  testimony  of  Mrs.  F.  O. 
Wad^  who  is  the  sister  of  J.  G.  Inman,  and 
who  together  with  her  husband  Joined  in  the 
deed  made  by  W.  J.  Inman  to  J.  H.  Warren 
on  October  2B,  1A09,  to  the  effect  that  at  the 
time  that  she  so  Joined  In.  the  escecution  of 
the  deed  to  Warroi,  Wairai  and  W.  J.  In- 
man Induced  lier  to  adga  the  same  by  stating 
that  the  tatstroment  was  a  "deed  ot  trust; 
Oat  they  acknowledged— both  them— that 
Jim  (J.  C  Inman)  was  gaUag  craay."  The 
testimony  was  objected  to  for  the  reason 
**that  it  was  not  in  rebuttal  ot  any  question 
asked;  ttiat  it  was  hearsay;  and  because 
It  was  a  declaration  of  other  parties  made 
and  done  in  the  absence  of  jdaintifta  In  error 
IfltdieU  and  Ustick,  without  tbelT  knowl- 
edge and  consent  and  without  its  having 
been  shown  that  they  were  connected  with 
the  conversation  or  transaction,  or  had 
any  notice,  u±aal  or  impUed."  We  are  ai 
opinion  that  no  reversible  error  has  been 
aiiown.  It  fnrthw  Kppem  that  this  witness 
and  lier  husband  bad  both  been  examined  In 
chief  the  defendanta  in  error.  Mrs.  Wade 
testlCring  to  drcunutancee  and  giving  her 
opinion  that  J.  G.  Inman  was  of  unsound 
mind  at  the  times  Invtdved  in  ttie  controver- 
sy. It  further  appears  that  upon  the  cross- 
ezaminatlcm  at  T.  Q.  Wade^  tiie  husband,  the 
deed  was  exhibited  to  him,  and  he  was  asked 
If  he  did  not  sign  same,  and  If  his  wife  liad 
not  signed  the  same,  and  bad  not  duly  ac- 
knowledged It  as  appeared  In  the  certiflcato 
of  the  notory,  and  the  witness  answered  that 
he  lud  signed  the  deed,  and  that  bis  wife 
liad  done  so,  but  that  It  was  represented  to 
than  as  a  deed  of  trust  by  Warr^  and  W. 
J.  Inman,  and  that  "John  (W.  J.  Inman)  got 
her  (Mrs.  Wade)  to  believing  that  It  was  a 
deed  of  trust — she  never  read  It  John 
threatened  to  have  her  sign  it  or  throw  Jim 
(J.  C  Inman)  up  and  have  him  sent  back  to 
the  asylum."  It  seems  evident  that  an  at- 
tack upon  tbe  credibility  of  Mr.  and  Mrs. 
Wade  was  thus  made  by  plaintiffs  in  error, 
and  that  they  having  introduced  a  part  of 
what  was  said  and  done  at  the  time,  all  that 
was  then  said  and  done  on  the  same  subject 
was  admissible.  The  bill  of  exception  falls 
to  show  an  objection  to  the  specific  statement 
nlade  Mrs.  Wade  that  "they  (Warren  and 
W.  J.  Inman)  acknowledged — ^both  of  them — 
that  Jim  (J.  Gl  Inman)  was  going  eraxy."  On 


the  contrary,  the  objections  in  the  bill  relate 
to  all  that  Mrs.  Wade  was  permitted  to  tes- 
tify, part  of  which  was  <dearly  admissible 
in  view  of  the  cross-examination  on  the  part 
of  plaintiffs  In  error  of  the  husband,  F.  G. 
Wade.  Moreover,  tbe  statement  of  F.  G. 
Wade  which  was  clearly  drawn  out  by  plain- 
tiffs in  error  that  "John  threatened  to  have 
her  sign  it  or  throw  Jim  up  and  have  him 
sent  back  to  the  asylum"  was,  we  think,  sub- 
stantially of  the  same  effect  as  the  stotement 
of  Mrs.  Wade  which  would,  if  standing  alone, 
seem  clearly  obJectlonaUa  On  the  whole, 
under  the  drcumstancee  stated,  we  think  the 
assignment  raising  the  question  (the  fifth) 
must  be  overruled. 

[I,  •]  Tbe  only  remaining  asslgnnmit  qnes* 
tions  the  action  of  tlie  court  in  refusing  to 
give  a  special  charge  to  the  effect  that  If  J. 
G^  Inman  received  any  part  of  the  money  re- 
c^ved  by  W.  J.  Inman  upon  tbe  execution  of 
the  Gonveiyance  to  Warren,  and  that  the 
same  had  been  spent  upon  him  for  necessa- 
ries, the  verdict  should  be  for  the  defendants 
"nnleas  he  (J.  O.  Inman)  has  tendered  baA 
such  amount,  if  any,  as  may  have  been  ex- 
pended on  bhn  for  necessarieB,  If  any.**  We 
do  not  think  the  evidence  raised  the  Issue 
so  sought  to  be  sustained.  The  only  testi- 
mony on  the  subject  wasthatftf  W.  J.  Inman. 
He  testified,  in  substance,  that  he  bad  re- 
ceived the  f2,B0O  for  which  the  land  was  con- 
T^red  to  Warr^;  that  of  this  amount  "J. 
O.  Imnan  got  about  flOO  of  It  and  $110  was 
paidtocovOT  a  draft  J.  G.  Inman  signed  as 
indorser."  W.  J.  Inman  further  testified  that 
be  paid  ont  of  the  92,000  "about  |700  on  a 
Judgment  against  bis  brother,  J.  C  Inman, 
and  himself  Jointly."  The  eridoice  Is  others 
wise  undisputed  to  the  ^Eect  that  at  tbe  date 
of  the  trial  J.  C.  Inman  had  nothing,  and  the 
evidence  quoted  idearly  falls  to  show,  as  we 
think,  that  any  part  of  the  consideration  re- 
ceived for  the  land  ever  went  fbr  necessa- 
ries to  the  lunatic.  It  Is  certain  that  he  re- 
ceived nothing  that  ever  proceeded  from  the 
plaintiffs  in  error,  and  tbe  character  of  the 
judgment  paid  or  of  tbe  note  upon  which  J. 
C  Inman  was  Indorser,  if  any,  does  not  ap- 
pear, nor  does  it  appear  by  virtue  thereof 
that  any  Hen  upon  the  land  had  ever  been 
acquired  by  any  person,  or  bad  been  dlB- 
charged  by  W.  J.  Inman's  payments.  More- 
over, It  would  not  be  true  as  a  legal  proposi- 
tion that  the  verdict  should  have  been  for 
the  defendanto  "unless  he  (J.  0.  Inman)  has 
tendered  back  such  amount,  If  any,  as  may 
have  been  expended  on  him  for  necessaries. 
If  any."  It  is  undisputed  that  no  such  ten- 
der was  made,  and  the  court  might  neverthe- 
less have  granted  the  rell^  sought  by  re- 
quiring the  payment  of  such  small  part  of 
the  consideration,  if  any,  as  was  proven  to 
have  been  expended  for  necessaries  for  J.  O. 
Inman. 

We  condude  that  all  assignmento  of  error 
must  be  overruled,  and  tbe  Judgmoit  af- 
firmed. 
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(Court  of  Civil  Appeals  of  Texas.  AmarlUo. 
Oct  12,  1912.    ReheariuK  Granted 
April  12.  1913.) 

1.  Appeai.  and  Ebbob  (i  743*)— AssiQmiBim 

OF  Ebbob— Refsbence  to  Regobd. 

AssignmeDts  of  error  wbich  make  oo  refer- 
ence to  toe  pages  of  the  record  may  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  2990,  3011;  Dee.  Dig.  | 
743.*] 

2.  Appeai.  and  Ebbob  (|  1040*)— Habiclsss 
Ebbob— Plbadino — Excbftionb. 

On  an  appeal  from  a  jiutice's  court  in  an 
action  for  damages  sustained  In  connection  with 
a  shipment  of  cattle,  the  oTermling  of  an  excep- 
tion to  the  petition  because  it  did  not  separately 
show  the  amount  claimed  because  of  a  decline 
in  the  market,  loss  in  weight,  and  depreciation 
In  Talae  vas  not  reversible  error,  where  it  was 
not  shown  that  because  of  such  action  defend- 
ant failed  to  procure  testimony  which  it  might 
otherwiee  have  procured,  or  was  deprived  of  any 
substantial  right 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4089-4106;  Dec.  Dig.  i 
1040.*] 

8.  Justices  or  thi  Pbaoi  (|  174*)— Appxaz^ 

Pleading. 

Technical  rules  of  pleading  do  not  apply  to 
caoses  originating  in  and  appealed  from  the 
Justice's  court 

{Ed.  Note.— For  other  cases,  see  Justices  of 
tibe^Peace.  Cent  Dig.  S|  «6&-d93;  Dec.  Dig.  | 

4.  Evidence  ({  445*)— Fabol  Evidence— Cab- 

EXAQB  OF  Live  Stock. 

In  an  action  against  a  carrier  for  daoiages 
sustained  in  connection  with  a  shipment  of  cat- 
tle, the  admisdon  of  evidence  as  to  a  conversa- 
tion between  the  shipper  and  defendant's  yard- 
man relative  to  uuloading  the  cattle  for  feeding 
and  watering  was  not  error,  on  the  ground  that 
it  varied  the  written  contract  of  shipment, 
which  provided  that  the  shipper  should  assume 
all  rislis  and  ezpeoses  in  feeding  and  watering 
the  cattle,  especially  where  defendant  attempted 
to  show  that  the  cattle  were  proi>erly  fed  and 
watered,  since  defendant  could  waive  that  pro- 
vision  of  the  contract,  and,  if  it  did  so  and  was 
^ilty  of  negligence  in  connection  with  the  feed- 
ing and  watering,  it  would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  2052-2065;  Dec.  Dig.  |  445.*] 

Sw  CABBIEBS  (S  164*)  —  liUOTATION  OF  LlA- 
BILITT— CoNSIDEBATION. 

Provisions  in  a  contract  of  shipment  limit- 
ing the  carrier's  liability,  and  requiring  notice 
of  Injur}[  as  a  condition  precedent  to  any  ac- 
tion, which  the  contract  recited  were  in  con- 
sideration of  the  reduced  rate  charged  for  the 
shipment  would  be  disregarded,  where  the  ev- 
idence failed  to  show  that  the  rate  was  less  then 
the  regular  tariff  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  641-645,  667;  Dec  Dig.  8  154.*] 

6.  Cabbibrs  (S  132*)— Injuries  to  Fbeioht— 
Actions— Bubden  of  Pboof. 

The  Carmack  Amendment  (Act  June  20, 
190«,  c  3591.  I  7,  34  Stat  595  [U.  S.  Comp. 
St  Snpp.  1911,  p.  13071)  to  the  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  |  20, 
24  »tat  386  [U.  S.  Comp.  St  1901,  p.  3160]) 
re-established  the  common-law  rule  that,  when 
freight  is  delivered  to  a  carrier  in  good  condi- 
tion and  reaches  its  destination  in  bad  condi- 
tion,  the   presumption   of  negligence  arises. 


throwing  the  burden  on  the  carrier  of  exonerat- 
ing itself  .from  liability. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  a  578-682.  606;  Dec.  Dig.  |  132.*] 

7.  Cabbibrs  (S  218*)  —  Oarbiaob  of  Lite 
Stock— Limitation  of  Liabilitt. 

Under  the  Carmack  Amendment  (Act  June 
29,  1906,  c  3601,  |  7.  34  Stat.  595  [U.  S.  Comp. 
dt  Supp.  1811,  p.  l3071)  to  the  Interstate 
Commerce  Act  (Act  Feb.  4.  1887,  c.  104,  f  20, 
24  Stat.  386  [U.  8.  Comp.  St  1901,  p.  3169]). 
a  carrier  of  live  stock,  subject  to  the  exceptions 
which  would  relieve  a  carrier  from  tiabibty  at 
common  law.  Is  an  Insurer  of  the  animals,  and 
therefore  a  provision  of  a  contract  of  shipment 
that  the  shipper  assumed  all  risk  and  expense 
of  feeding  and  watering  and  otherwise  caring 
for  the  live  stock  while  in  cars,  yards,  pens,  or 
elsewhere,  and  should  load  and  unload  them  nt 
his  own  expense,  was  void. 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
Cent  Dig.  K  674r^  927.  928,  9S3-«49:  Dec 
Dig.  { 2lS.*r  '   ^  . 

8.  Trial  (|  252*)— Instructions  —  Appuca- 
BiLiTT  TO  Evidence  —  Gabbiaoe  of  Live 
Stock. 

In  an  actiod  against  a  carrier  for  dam- 
ages caused  by  delay  to  a  shipment  of  cattle, 
the  refusal  of  an  instrnctloii  that,  if  the  cattle 
were  unloaded  at  G.  in  obedience  to  the  federal 
law  forbidding  the  keeping  of  live  stock  on  cars 
longer  than  28  hours  without  unloading  tliem 
for  at  least  five  hours,  the  necessary  and  prop- 
er time  for  unloading  and  re-loading  should  not 
be  considered,  was  not  error  where  the  evidence 
did  not  show  that  they,  were  unloaded  in  order 
to  comply  with  the  federal  law,  but  did  show 
that  they  were  kept  at  C.  more  than  15  hours, 
and  that  the  shipment  was  about  60  hours  in 
transit,  although  the  usual  time  for  making  the 
trip  was  from  48  to  60  hours,  whidi  included 
the  necessary  time  for  compliance  with  the  fed- 
eral law. 

_[Ed.  Note.- For  other  cases,  see  Trial,  Cent. 
Dig.  H  605.  606-612;  Dec  Dig.  |  2S2.*] 

9.  Appkai.  and  Ebrob  (S  1170*)  —  Revirw- 
Habuuss  Ebbob. 

A  judgment  will  not  be  reversed  for  tech- 
nical errors  where  substantial  Justice  has  been 

done. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  4032.  4066.  40TOr4098, 
4101.  4464.  464(P4(S&;  Dec.  Dig.  1 1176.*]^ 

Appeal  from  Oldham  Cbimty  Court;  T.  B. 
Jones,  Judge. 

Action  by  Sdbn  Scott  against  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Gustavus  &  Jackson,  of  Amarlllo,  and  N. 
H.  Las^ter  and  Robt  Harrison,  both  of  Ft 
Worth,  for  appellant  Teale  A  Davidson,  of 
Amarlllo,  for  an>ellefe 

HALL,  J.  John  Scott  instituted  this  suit 
against  appellant  Railway  Company  in  the 
justice  conrt  of  Oldham  county,  Tex.,  April 
8,  1911,  to  recover  $160  damages,  growing  out 
of  a  cattle  shipment  from  Vega,  Tex.,  to  Kan- 
sas City,  Mo.,  the  shipment  alleged  to  have 
been  made  about  October  1,  1910.  Upon  a 
trial  In  the  justice  court  judgment  was  ren- 
dered for  plalndtF  Scott  for  the  amount 
claimed  and  costs  of  suit  Am>ellant  herein 
by  appeal  removed  the  case  to  the  county 
court  of  Oldham  county,  and  In  that  court 
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moved  to  dismlSB  the  cause  becanse  no  claim 
or  demand  was  ever  lodged  with  the  justice 
of  the  peace,  nor  any  oral  pleadings  made  be- 
fore him  stating  the  canse  of  action.  This 
motion  was  overmled,  and  plaintiff  then  filed 
a  petition  setting  out  his  claim,  based  upon 
negligent  delay,  failure  to  feed  and  water  the 
cattle  properly,  and  unreasonably  dnd  unnec- 
essarily holding  the  cattle  in  the  pens  at 
Caldwell.  Kan. 

The  defendant  answered  by  general  and 
special  demurrers,  general  denial,  and  spe- 
cially that  the  shipment  was  made  tander  a 
written  contract,  pleading  specially  some  of 
its  provisions  as  follows: 

First  The  prorlslou  limiting  the  liability 
and  duty  of  each  carrier  to  Its  own  line. 

Second.  That  in  fixing  and  guaranteeing 
through  rates  to  a  point  beyond  Its  own  line 
the  appellant  acted  only  as  agent  for  the  con- 
necting lines,  and  limiting  Its  liability  for  In- 
juries or  lots  to  such  as  occurred  npon  Its 
own  line. 

Third.  That  the  live  stock  covered  by  the 
contract  were  not  to  be  transported  within 
any  special  time,  nor  delivered  at  destination 
in  any  particular  hour,  nor  any  season  for 
any  particular  market  value. 

Fourth.  Ilxempting  the  carrier  from  liabil- 
ity for  loss  or  damage  arising  from  overload- 
ing, crowding,  or  other  accidents  or  causes, 
unless  the  Injuries  should  be  the  direct  re- 
sults of  negligence  on  the  part  of  the  carrier. 

Fifth.  Providing  that  the  shipper  shall  as- 
sume all  risk  and  expense  of  feeding,  water- 
ing, bedding,  and  otherwise  caring  for  the 
live  stock  while  In  the  cars,  yards,  pens,  or 
elsewhere,  and  that  the  shipper  should  load 
and  unload  the  same  at  his  own  expense  and 
risk. 

Sixth.  That  as  a  condition  precedent  to 
claiming  or  recovering  damages  for  any  loss 
or  injury  to  detention  of  live  stock  or  delays 
In  transportation  thereof,  covered  by  the  con- 
tract, the  shipper  should  as  soon  as  he  dis- 
covered such  loss  or  injury  promptly  give  no- 
tice thereof  in  writing  to  some  general  offi- 
cer, claim  agent,  or  station  agent  of  the  car- 
rier or  to  its  agent  at  destination  or  some 
other  general  officer  of  the  delivering  line  be- 
fore such  stock  Is  removed  from  the  point  of 
shipment  or  from  the  place  of  destination, 
and  before  it  is  mingled  with  other  stock, 
coch  notice  to  be  In  writing,  and  in  any  event 
served  within  one  day  after  the  delivery  of 
the  stock  at  ita  destination,  and  that  a  f^- 
tire  to  strictly  comply  with  this  provision 
should  bar  the  recovery  of  any  and  all  such 
matters. 

Seventh.  That  the  contract  provided  that 
it  Btaonld  be  performed  in  the  state  of  Mis- 
souri,  and  the  rights  and  llabllltiea  of  the 
parties  arising  thereunder  would  and  should 
be  governed  by  the  laws  of  said  state;  that 
under  the  laws  of  the  state  of  Ulssonrl  sncfa 
pTorirfon  Is  binding  and  enforceable  by  a 
railway  eompany«  and  the  fbllare  of  a  ship- 


per to  comply  therewith  is  a  bar  to  an  action 
for  damages. 

Eighth.  That  as  a  condition  precedent  to 
the  bringing  of  any  suit  for  damages,  for 
any  loss  or  injury  to  the  person  or  persons  or 
property  covered  by  this  contract,  the  claim- 
ant shall  give  notice  in  writing  to  some  gen- 
eral officer,  claim  agent,  or  station  agent  not 
later  than  90  daya  after  the  date  of  the  loss 
or  Injury  claimed,  and  a  failure  to  strictly 
comply  with  this  provision  sliall  be  a  bar  to 
recovery  of  any  and  all  damages  occasioned 
to  the  person  or  persons  or  property  embrac- 
ed in  the  contract. 

Upon  a  trial  in  the  county  court  judgment 
was  rendered  In  favor  of  the  plaintiff  for  the 
sum  of  $150  principal,  $15.37  Interest,  togeth- 
er with  costs  of  suit  At  a  former  day  of 
tills  term,  this  judgment  was  affirmed  upon 
oral  opinion,  since  whidi  time  appellant  has 
filed  his  motion  for  r^earing,  and  a  request 
that  we  file  findings  of  fact  and  conclusions 
of  law,  and  in  deference  to  said  motion  we 
win  discuss  such  of  the  assignments  of  error 
as  are  presented  in  accordance  with  the  rules, 

[t]  Appellant's  assignments  Nos.  1,  3,  5,  6, 
7,  8,  0,  11, 12.  14,  15,  16,  and  17  make  no  ref- 
erence to  the  pages  of  the  record,  and  some 
of  them  are  in  other  respects  defectively  pre- 
pared and  briefed,  and  will  not  be  considered. 

[Z,  3}  The  second  assignment  of  error  sub- 
mitted in  appellant's  brief  assails  the  action 
of  the  county  court  in  overruling  defendant's 
third  special  exception  to  plaintiff's  petition: 
Thls  exception  attacked  the  petition  because 
it  was  not  sufficiently  spedflc  in  the  claims 
for  decline  in  the  market,  losa  in  weight,  and 
depreciation  In  value,  and  did  not  show  the 
amount  claimed  for  each  of  these  different 
Injuries.  It  appears  from  the  record  that  ap- 
pellee's claim  for  damages  on  account  of  de- 
cline in  the  market  was  abandoned.  No  evi- 
dence was  offered  upon  that  issue,  nor  was  it 
submitted  to  the  jury.  It  has  been  often 
held,  and  without  dissent  that  techolcal  rules 
of  pleading  do  not  apply  to  causes  originat- 
ing in  and  appealed  from  the  Justice  court 
In  G.,  O.  &  S.  F.  Ry.  Co.  v.  Hutcheson  &  Car- 
rington,  3  Willson,  Civ.  Cas.  Ct  App.  i  96,  we 
read:  "Appellant  excepted  to  the  statement 
of  appellee's  cause  of  action  because  It  did 
not  show  how  and  in  what  manner  appellant 
was  liable  for  services  rendered  the  Central 
&  Bfontgomery  Railroad  Company.  This  ex- 
ception w88>OTerruled.  Held  that  the  ruling 
was  correct  In  justice  court  pleadings  any 
such  case  may  be  oraL  Plaintiffs  were  enti- 
tied  to  prove  the  fiicts  vhlch  would  entitle 
them  to  recover  against  defendants  without 
lodging  those  facts  in  a  written  pleadii^,  and 
the  same  rule  obtained  in  the  county  court 
on  appeal  to  that  court"  In  I.  &  O.  N.  R. 
Co.  V.  Pool,  24  Tex.  Civ.  App.  675,  59  S.  W. 
911,  Collard,  Justice,  said:  "The  assignment 
addressed  to  the  failure  to  plead  negligence 
by  plaintiff  is  not  well  takot.  but  apart  from 
this  the  rules  of  pleadlnc  governing  courts  of 
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record  do  not  apply  In  this  kind  of  snlt  that 
obtain  In  courts  of  record.  By.  Go.  t.  Donal- 
son.  2  WiUson.  GIt.  Cas.  Gt  Appi  |  239. 
Pleadings  In  joBtlce  court  are  oral,  and  are 
not  subject  to  the  same  restriction.  Brans- 
wig  T.  Kramer,  2  WUlsou,  Civ.  Caa  Ot  App. 
{  604.  A  brief  statement  on  the  docket  is 
sufficient  Moore  t.  Jordan,  67  Tex.  394,  3  S. 
W.  317;  BaUway  Co.  v.  Wright,  2  WlUson, 
Civ.  Cas.  Ct  App.  I  330;  Railway  Go.  t. 
Hutcheson.  8  WiUson,  CIt.  Caa  Ct  App.  S  96. 
When  a  case  is  appealed  from  the  Justice 
court  to  the  county  court  the  rules  of  plead- 
ing are  not  changed.  They  are  still  oraL 
Whitley  V.  Jackson,  1  White  &  W.  Civ.  Gas. 
Ct  App.  I  676;  Henry  t.  Blasco.  1  White  & 
W.  ar.  Caa  Gt  App.  1  765.  So,  If  It  were 
necessary  to  allege  iiegUg«ice  in  a  court  ot 
record  to  hold  a  common  carrier  liable  for 
damages  to  a  ahipment  while  in  transit  it 
would  not  he  required  in  a  conrt  Justice  of 
the  peace  nor  in  the  county  conrt  on  appeal 
from  the  former."  Brown,  Justice,  in  Rector 
T.  Orange  Bice  BOB  Co.,  100  Tex.  691,  102  S. 
W.  402,  after  onotlitg  artlde  1603,  Revised 
Statutes  ot  1805,  said:  'TThe  effect  of  the  ar- 
ticle is  tliat  no  role  is  prescribed,  except  that 
tb»  statement  which  may  be  made  the 
parties  shall  be  oral,  and  may  be  entered  by 
the  Justice  ot  the  peace  op  his  dockets.  Our 
courts  have  nnlformly  held  that  the  form  in 
which  a  par^  to  a  suit  In  a  Justice  court 
piay  state  his  cause  of  action  or  ground  of 
defense  is  of  no  importance.  An  examina- 
tion of  Ihe  cases  cited  below  wlU  sustain  the 
proposition  that  if  firom  all  that  is  stated, 
written  and  oral,  the  court  can  ascertain 
what  right  the  plaintiff  asserts,  or  what  de- 
tense  the  defendant  interposes^  tlie  pleading 
will  be  held  suffldent"  As  further  sustain- 
ing our  position  upon  this  assignment  ve  dte 
Batla  V.  Ooodell,  68  Tex.  Civ.  App.  178.  115 
S.  W.  622;  Btheridge  v.  8.  A.  &  A.  P.  By. 
Co.,  88  S.  W.  204,  and  reiterate  what  was 
said  by  this  court  in  Amarillo  Commercial 
Co.  r.  C  R.  I.  &  G.  Ry.  Co.,  140  S.  W.  377. 

Appellant  nowhere  shows  that  It  has  been 
Injured  by  the  failure  of  the  county  court  to 
sustain  its  special  exception.  We  are  told 
that  it  failed  to  procure  testimony  whtch  It 
might  otherwise  have  procured,  or  that  It 
has  been  deprived  of  any  substantial  right 
wbatevOT,  by  failure  of  the  court  to  require 
appellee  to  Itemize  and  specifically  set  out 
the  amount  of  damages  claimed  by  him.  The 
contention  Is  simply  that  the  court  failed 
to  sustain  a  si>eclal  exception,  which  might 
have  been  good  had  the  suit  been  filed  in  a 
court  of  record. 

[4]  Under  the  fourth  assignment  It  Is  In- 
sisted that  the  court  erred  in  permitting  the 
plaintiff  to  testify  that  when  the  train  reach- 
ed Caldwell,  Kan.,  and  was  stopped  In  the 
yards,  he,  with  others  accompanying  the 
shipment  went  upstairs  to  an  office  where 
they  were  directed  to  find  the  yardman; 
that  Qie  purpose  oC  seeing  the  yardman  was 


to  give  instructions  about  feeding  and  water- 
ing tbe  cattle  as  they  understood  they  were 
to  be  unloaded  at  that  place;  and  that  he, 
plaintiff,  told  this  man  that  he  wanted  his 
cattle  fed  and  watered,  and  gave  him  in- 
structions about  feeding  and  watering  tiiem, 
and  he  said  he  would  do  so.  The  objection 
urged  to  this  testimony  was  that  the  plaln- 
Uff  had  alleged  that  a  receipt  or  bill  of  lad- 
ing had  beoi  lasoed  by  the  defendant ;  that 
defendant  had  exj^essly  pleaded  that  term 
of  the  contract,  which  was  that  plaintiff 
should  assume  fik  risks  and  expense  ot  feed- 
ing, wsterlng,  and  caring  tor  the  live  stock 
while  in  the  car^  yards,  pens,  or  elsewbere, 
and  should  load  and  unload  tiie  same  at  his 
own  expense  and  risk,  and  that  Qie  testi- 
mony proffered  tended  to  vsry  and  alter  the 
terms  of  the  written  contract  and  was 
irrelevant.  Immaterial,  and  incompetent  for 
any  purpose  whatever.  Th^e  was  no  error 
committed  by  the  court  In  overruling  these 
objections.  The  particular  clause  relied  up- 
on in  the  contract  la:  'TThat  the  second 
party  (shipper)  shall  assume  all  risk  and  ex- 
pense of  feeding,  watering,  bedding,  and  other- 
wise caring  for  the  live  stock  covered  by 
this  contract  while  In  the  care,  yards,  pens, 
or  elsewhere,  and  shall  load  and  unload  the 
same  at  his  own  expense."  We  know  of  no 
rule  which  would  prohibit  the  carrier  from 
waiving  that  or  any  other  term  of  the  con- 
tract if  it  saw  fit  to  do  so.  and  the  proof 
shows  that  In  this  case  the  yardman  assmn- 
ed  the  duty  of  feeding  and  watering  the  cat* 
tie,  and.  If  in  doing  so  he  was  guilty  of  any 
negligence,  appellant  would  be  liable  there- 
fOT.  Appellant  also  ttp<m  the  trial  nnderto<A 
to  Justify  the  alleged  acts  ot  negHgence  by 
introdnebig  its  witnesses  to  show  that  the 
cattle  were  properly  fed  and  watered. 

In  the  motion  for  rtiiearing  appellant  ve- 
dally  calls  the  attention  of  the  court  to  the 
followlug  cases:  Adams  Xt^iress  Gompany 
V.  Groninger,  220  U.  S.  481,  88  Sup.  Ot  148. 
67  L.  Ed.  — »  C  St  P.,  M.  A  O.  By.  On. 
V.  Latta,  226  U.  8.  619.  33>  Sup.  Ot  166^  57 
L.  Bd.  — ^  and  C,  B.  ie  Q.  Ry.  t.  Uiller, 
226  U.  S.  613,  83  Sup.  Ct  165,  67  I*  Bd. 
— ,  recently  decided  by  tiie  Supreme  Court 
of  the  United  Statu,  as  bearing  upon  the 
auction  here  submitted;  and  also  to  the 
more  recoit  case  ot  M.,  E.  &  Ry.  Go.  r. 
Harrlman  Bros..  227  U.  S.  667,  S3  Sup.  Gt 
397,  67  It.  Ed.  — .  These  cases  all  construe 
what  is  known  as  the  Carmack  Amendment 
{Act  June  20,  1906,  c.  8591.  |  7.  34  SUt  695 
[U.  S.  Comp.  St  Supp.  1911.  p.  1807])  to  the 
Interstate  Commerce  Commlsaion  Act  (Act 
Feb.  4,  1887,  c.  104,  |  20,  24  Stat  386  [U. 
S.  Comp.  St  1901,  p.  3169]).  The  case  of 
Harrlman  Bros,  decides  that  the  valuation 
named  In  the  shipping  contract  signed  by 
the  shipper,  is  as  much  an  agreed  valuation 
within  the  Carmack  Amendment  as  if  the 
shipper  had  stated  the  value  an  Inquiry,  and 
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tbftt  there  la  nothing  in  the  OarmacA  Amend- 
ment which  forbids  the  shipper  and  the  In- 
terstate carrier  to  wUx  Into  a  contract 
limiting  the  caiTier*8  UabUItr  to  an  agreed 
Tains.  The  case  farther  holds  that  the  sttp- 
nlatlon  In  such  a  contract  that  an  action 
nnist  be  brought  within  90  days  Is  ralid. 
The  Gronlnger,  Latta,  and  Miller  Gases  mere- 
ly annoonce  the  same  doctrine^  N<mo  of 
these  cases  are  aptdicabis  to  the  Issues  pre- 
■rated  by  this  appeaL  If  there  was  any 
agreed  Tatnatlon  in  the  contract  soed  upon, 
that  danse  of  the  contract  has  not  been 
tnged  either  In  tiie  court  below  or  brought 
Curward  in  the  assignments  of  error  on  ap- 
peal. 

(I]  lAere  is  a  prori^n  in  the  shipping 
contract,  which  is  as  follows:  "That  for  tbB 
consideration  and  mutual  covenant  and  con- 
ditions her^  contained,  the  said  first  party 
will  transport  for  the  said  second  party  the 
livestock  described  below  and  the  parties  In 
charge  thereof  as  hereinafter  provided,  viz.: 

two  cars  said  to  contain  head  of  cattle 

from  Vega  station  to  Kansas  City  station, 
consigned  to  F.  W.  Wltherspoon,  at  the  rate 

of  ,  per  ,  from  ,  to  , 

subject  to  minimum  weights  and  lengths  of 
cars  specified  and  provided  for  in  tariff. 
Said  rate  being  less  than  the  rate  charged 
for  shipments  transported  at  carrier's  risk 
for  which  reduced  rate  and  other  considera- 
tions, it  is  mutually  agreed  between  the  par- 
ties hereto  as  follows."  There  Is  not  a  line 
of  testimony  in  the  record  tending  to  show 
that  the  shipments  were  made  for  less  than 
the  regular  tariff  rate.  Therefore  the  consider- 
ation (if  indeed  it  could  be  held  to  be  a  con- 
sideration) for  the  various  stipulations  fol- 
lowing this  one  and  some  of  whieh  have  been 
pleaded  by  the  appellant  has  not  been  prov- 
en. It  follows  that  this  case  must  be  decided 
under  the  general  rule  apidicable  to  sach 
contracts. 

[I]  This  court  held  In  the  case  of  P.  &  N. 
T.  Ry.  Co.  T.  Peter  Meyer  (not  yet  offldally 
reported)  155  S.  W.  809.  that  the  Garmadc 
Amendment  had  tlie  efllect  of  annulliug  many 
of  the  stipulations  universally  fonnd  in  bills 
of  lading  issued  upon  the  shipment  ot  live 
stock  and  re-established  the  common-law  rule 
that,  whw  freight  is  delivered  to  a  carrl« 
In  gixid  condition  and  readies  its  destination 
In  bad  ccmditlon,  tlie  presumption  of  nagli- 
gence  arises,  throwing  the  burden  upon  the 
carrier  of  extmerating  itsdf  from  liability  1^ 
proof  tending  to  detect  the  guilty  carrier. 

[7]  It  has  been  farther  held  by  this  court 
In  the  case  of  Ft  Worth  ft  Denver  City  Ry. 
Oo.  T.  Jordan,  ISS  S.  W.  676  ^wt  yet  official- 
ly r^KHted),  that  a  carrier  of  live  stock  is  an 
Insaier  of  tlie  animals  ddivered  to  it,  and 
we  bdSeve  such  to  be  tlie  mirlt  and  tnten* 
tUm  of  the  OarmadE  Amendment,  subject  to : 
the  exceptions  which  relieve  a  carrier  from 
llaUlltj  at  oommon  law.   Nome  of  the  stip- 


ulations of  the  contract  pleaded  by  appel- 
lants have  been  considered  In  the  cases  pass- 
ed upon  by  the  Supreme  Court  of  the  United 
States;  mentioned  above^'  ezo^  the  tfxth 
and  eighth  paragraphs,  relating  to  the  ques- 
tion of  notice  of  damages  at  the  destination 
ptdnt,  and  the  written  notice  within  nlnel7 
days  as  conditions  precedent  to  the  bringing 
of  any  suit  for  damages,  and  Uiese  stipula- 
tions are  not  brleffed  and  are  waived  by  ap- 
pellant In  our  oidnltm  tlie  Garmack  Am«id- 
ment  renders  that  term  of  the  contract  which 
provides  "that  the  second  party  shall  assume 
all  risk  and  eqtense  at  feeding,  watering, 
bedding  and  otherwise  caring  for  the  live- 
stock covered  this  contract  while  in  cars, 
yards,  pens,  or  elsewhere,  and  shall  load  and 
unload  the  same  at  his  own  expense  and 
risl^,"  void.  The  carrier  under  the  comrntm 
law  is  primarily  liable  for  all  damages  caus- 
ed by  Its  failure  to  feed,  water,  properly 
load  and  unload,  and  otherwise  care  for  live 
stock  while  in  Its  possession,  and  It  cannot 
under  the  Carmack  Amendment  make  a  valid 
contract  shifting  its  liability  to  the  shipper. 
So.  Ry.  V.  Proctor,  3  Ala.  App.  413,  67  South. 
013. 

[I]  The  defendant  asked  a  special  charge 
to  the  effeet  that  a  railroad  comiwny  trans- 
iwrtlng  live  stock  la  not  permitted  to  keep 
such  stock  on  cars  longer  than  128  hours  or  for 
36  hours  when  the  owner  or  shipper  has  sign- 
ed a  written  waiver  of  the  28-hour  law 
without  unloading  such  live  stock  for  a  period 
of  at  least  0  hours  for  feed,  water,  and  rest, 
and  If  the  Jury  should  find  that  the  cattle 
were  unloaded  at  Caldwell,  on  account  of 
and  in  obedience  to  this  law,  not  to  consider 
the  necessary  and  proper  time  for  unloading 
and  reloading  said  cattle  and  for  being  in 
the  pens  for  five  hours  as  any  part  of  the 
time  used  in  transporting  the  same.  There 
was  no  proof  Uiat  the  cattle  were  unloaded 
at  Caldwell  In  order  to  comply  with  the 
federal  law.  The  record  discloses  that  the 
cattle  were  in  Caldwell  more  than  IS  hours, 
and  that  the  shipment  was  about  60  hoars  In 
transit  when  the  usual  and  customary  time 
for  making  the  trip  was  from  48  to  50  hours. 
We  think  the  Jury  were  authorised  to  find 
tliat  any  time  consumed  beyond  00  hours  ms 
an  unreasonable  delay,  since  the  testlnumy 
showed  that  60  hours  included  the  necessary 
time  for  rest,  etc,  under  the  federal  act 
We  find  that  there  was  an  unusual  and  un- 
necessary delfv,  and  that  the  evidenoe  snp- 
ports  the  verdict 

The  fifteenth  assignment  has  already  been 
disposed  ot  in  what  has  heretofore  been  said 
with  reference  to  tlie  duty  resting  upon  ap- 
peUee  to  feed,  water,  and  care  for  his  cattle 
while  in  Qie  pens. 

The  sixtemtli  and  seventeenth  assignments 
are  without  merit,  and  with  the  others  are 
overruled. 

[I]  A  carefol  review  at  the  entire  record 
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shows  tliat  the  cbarge  of  the  court  In  some 
Instances  was  even  more  favorable  to  ap- 
pellant  than  It  should  have  been  under  a 
strict  construction'  of  the  Carmack  Amend- 
ment ;  that  the  evidence  Is  sufficient  to  sus- 
tain a  recovery;  and,  while  there  may  be 
some  technical  errors  cropping  out  In  the 
record,  upon  the  whole,  substantial  justice 
has  been  done,  and  we  are  unwilling  to  re- 
verse a  Judgment  under  such  conditions. 
Having  granted  the  motion  for  rehearing  up- 
on the  finding  and  conclusions,  the  Judgment 
Is  affirmed. 


CHICAGO.  R.  I.  ft  G.  BY.  CO.  T.  LIMGEB. 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  12,  1913.) 

1.  Carbiebs  a  218*)  —  Cabriaqx  or  Livx 
Stock— Feedino  and  Watxbing. 

A  provision  of  a  contract  for  the  shipment 
of  cattle  tliat  the  shipper  assumed  all  risks  and 
expenses  in  connection  with  feeding  and  water- 
ing the  cattle  was  void  nnder  the  Carmack 
Amendment  (Act  June  29,  1906,  c.  ^1,  1  7, 
34  Stat  59S  [U.  8.  Comp.  St.  Supp.  1911.  p. 
1307])  to  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104,  1  20,  24  Stat  38&  [U.  S. 
Comp.  St.  1901,  p.  3169]). 

[Bd.  Note.— For  other  cases,  sse  Carrlen, 
Cent  Dig.  »  674-096,  027,  928.  988-949;  Dea 
Dig.  I  218.*T 

2.  Cabbxebs  <|  218*)  —  Cabbiaox  of  Live 
Stock — FEEniNQ  akd  Watebiho. 

A  provision  of  a  contract  for  the  shipment 
of  cattle  that  the  shipper  assumed  tlw  risk  and 
expense  in  connection  with  ualoaoing,  feeding, 
and  watering  the  cattle  was  waived,  where  the 
carrier's  yardman  undertook  to  perform  the  duty 
imposed  thereby  on  the  shipper. 

[EM.  Note.— For  otlier  cMes,  see  Carriers, 
Cent  Dig.  H  674-606.  927,^8,  033-940:  Dec 
Dig.  1 2la»]  •  ■ 

3.  Appeal  and  Ebbob  (S  216*)— Instbcctions 
— Necessitt  of  Bequests. 

A  ctiarge  on  the  measure  of  damages  whidi 
was  too  broad  oonid  not  be  complalnied  of  on 
appeal,  where  a  correct  charge  was  not  re- 
quested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  216;*  Trial,  Cent  Dig.  | 
640.] 

4.  CABRIEBb  <S  180*)  —  LlUTATIOn  OF  LIA- 
BILITY— Notice. 

Under  the  Carmack  Amendment  fAct  Tune 
29,  1006,  c.  3591,  {  7,  34  Stat  COS  [U.  S. 
Comp.  St  Supp.  1011,  p.  1807J)  to  the  Inter- 
state Commerce  Act  (Act  Feb.  4.  1887,  c  104, 
I  20,  24  Stat  386  [U.  S.  Comp.  St  1901,  p. 
3160]),  making  carriers  liable  for  the  negligence 
of  connecting  carriers,  a  stipulation  In  a  con- 
tract of  shipment  requiring  notice  in  writing 
of  any  damages  to  the  shipment,  to  be  given  to 
the  initial  carrier  within  90  days,  was  snffl- 
ciently  complied  with  by  giving  notice  to  a  con- 
necting carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fig  815-828 ;  Dec.  Dig.  {  180.*] 

6.  CaRBIERS  (S  159*)  —  LlUITATXOlT  OF  LlA- 

BiLiTT— Notice— Waivkb  . 

Where  a  carrier,  prior  to  the  institntion 
of  a  suit  for  damages,  did.  not  refuse  payment 
because  notice  was  not  given  within  90  days,  as 
required  by  the  contract  of  shipment,  and  made 
no  objection  to  the  form  or  contents  of  a  notice 


given  to  a  connecting  carder,  it  waived  that 
provlrion  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  668-671,  609-703%.  711-714.  718. 
718%;  Dw:  Dig.  I  ifiO.*] 

Appeal  from  Oldliain  ComitT  Court;  T.  B. 
Jones,  Judge. 

Action  by  A.  F.  Linger  agalnat  the  Chica- 
go, Utxlk  Island  ft  Gnlf  Railway  Compflny. 
Judgment  tbr  plaintUt  and  defendant  ap- 
peals. Affirmed. 

Gostavus  ft  Jackson,  of  AmarlUo,  N.  H. 
lassiter  and  Bobt  Harrison,  both  of  Ft 
Worth,  for  appellant  Veale  ft  Davidson,  of 
Amarillo,  for  appellee^ 

HALL,  J.  The  following  statement  of  the 
case  is  adopted  from  appellant's  brief:  "A. 
F.  Linger  brought  suit  against  the  Chicago. 
Rock  Island  &  Gulf  Ballway  Company  In 
the  Justice  court,  precinct  No.  2,  Oldham 
county,  Tex.,  on  April  8,  1911,  to  recover 
damages  on  accotint  of  a  cattle  shipment 
from  Vega,  Tex.,  to  Kansas  City,  Mo.,  Octo- 
ber 1,  1910,  in  the  snm  of  $200.  This  Is  a 
companion  suit  to  No.  367,  This  Company  t. 
Scott  [156  S.  W.  294].  pending  in  this  coart 
The  Bblpment  being  carried  in  the  same 
train  and  surrounded  by  the  same  conditions 
as  Scott's  shipment  For  the  sake  of  brer- 
tty,  we  will  not  set  out  the  facts  elaborate- 
ly In  this  suit  because  they  are  practically 
Identical  with  the  facts  set  out  in  the  brief 
already  before  the  conrt  In  the  Scott  Case. 
In  the  present  case  the  plaintiff  reoovered 
a  Judgment  for  the  amount  sued  for,  9200 
and  Interest  and  on  appeal  to  Qte  oonnty 
court  recovered  a  Judgment  for  tlie  same 
amount,  and  the  case  was  dnly  appealed  to 
this  court  As  above  stated,  there  la  no  snb- 
Btantial  difference  between  the  facts  of  the 
present  case  and  those  of  the  Scott  Case, 
except  that  the  plaintiff  here  had  more  cattle 
than  Scott  had." 

[1. 1]  Appellant's  fifth  assignment  of  error 
complains  of  the  admission  of  the  testimony 
of  A.  F.  Unger  set  out  in  bill  of  excep- 
tion No.  0,  to  the  effect  that  he  instructed 
the  yardman  at  Caldwell  with  refermce  to 
feeding  and  watering  his  cattle,  oty 
Jection  nfged  Is  that  the  testimony  was  Ir^ 
relevant  and  Immaterial,  since  nnder  the 
contract  the  plaintiff  was  bonnd  to  look  after 
the  onloadinft  feeding,  and  watering  of  the 
cattle  himself.  As  said  by  us  in  the  com- 
panion case,  the  Chicago,  Rock  Island  ft  Gnlf 
Ry.  Co.  T.  Scott,  this  stlpalatlon  in  the  con- 
tract Is  void  nndtt  Qte  Carmack  Amendmoit, 
and  we  think,  farther,  that  it  has  been  waiv- 
ed by  appellant's  yardman  undertaking  to 
perfimn  the  dnty  imposed  therein  upon  ap- 
pellee; and  again  no  consideration  was  ei- 
ther pleaded  or  proved  for  soeh  an  nnder- 
taklng  on  the  part  of  ai^llefc 

[3]  The  thirteenth  ass^nment  of  error 
complains  of  the  ^bcth  paragrai>h  of  the  gen- 
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eral  charge  to  tbe  jury  upon  the  measure 
of  damages  and  particularly  upon  tbis  por- 
tion of  Bald  charge:  "You  will  find  for  the 
plaintiff  auch  damages  as  yoa  may  find  to 
be  the  result  of  each  Injuries  and  depreda- 
tion. If  any."  This  paragraph  of  the  charge 
is  too  broad,  but  by  reason  of  appellant's 
failure  to  ask  a  correct  change  upon  the 
measure  of  damages  no  complaint  can  be 
made  in  this  court  by  reason  of  the  error. 

The  fifteenth  assignment  of  error  Is  based 
upon  the  refusal  of  the  court  to  give  a  per- 
emptory  charge  to  find  In  favor  of  defendant, 
and  It  Is  Insisted  under  this  assignment  that 
because  the  evidence  shows  there  was  no 
negligent  delay  In  the  transportation  of  the 
cattle  to  market,  and  the  whole  cause  of  ac- 
tion la  based  on  an  auction  of  such  delay, 
the  peremptory  Instructions  should  have 
been  given.  As  said  in  the  Scott  Case,  the 
evidence  Is  sufficient  to  support  the  verdict 
upon  the  Issue  of  negligent  delay.  Appellant 
was  required  to  unload,  feed,  and  water 
and  hold  the  cattle  at  Caldwell,  Kan.,  for  5 
hours,  but  It  was  not  Justified  according  to 
the  evidence  in  this  record  In  holding  them 
for  15  hours.  This  Issue  of  fact  has  been  de- 
termined adversely  to  appellant  by  the  Jury, 
and  in  our  oi^on  their  findli^  is  correct 

14,1]  Ai^lant's  brief  colitalna  two  as- 
signments of  error  numbered  18.  The  flrat 
Is  the  only  one  of  the  two  entitled  to  be  con- 
sidered, and  that  raises  the  question  as  to 
whether  the  failure  of  appellee  to  give  no- 
tice In  writing  of  his  damages  to  some  g^- 
enl  ofllcer,  cMm  agent,  or  station  agent  of 
appellant  within  90  days  ban  his  right  of 
recovenr-  Ketemnce  to  the  i^Mdings  in  this 
case  shows  that  appellant  does  not  deny  that 
notice  was  given  under  this  term  of  the  con- 
tract, and  that  the  allegation  with  reference 
to  It  is  as  follows:  "And,  fnrtlier  specially 
answering  In  this  behalf,  this  defendant 
shows  to  the  court  that  the  written  contract 
under  which  the  shipment  In  question  was 
made  and  whi^  contract  is  referred  to  In 
the  next  preceding  paragraph  herein  contain- 
ed tile  following  provision  and  stipulation: 
That,  as  a  condition  precedent  to  the  bring- 
ing of  any  suit  fbr  damages  for  any  loss  or 
Injury  to  the  person  or  persons  or  property 
oorered  by  this  contract,  fhe  claimant  shall 
give  notice  in  writing  of  the  claim  for  such 
damages  to  some  general  officer,  claim  agent, 
or  station  ag«it  of  the  said  first  party,  not 
later  than  ninety  days  after  the  date  of  the 
loss  or  Injury  claimed  and  a  fallore  to  strict- 
ly comply  with  this  provision  shall  be  a  bar 
to  recovery  of  any  and  all  damages  occasion- 
ed to  the  person  or  persons  or  property  em- 
braced in  this  contract'  Defendant  shows 
to  the  court  that  W.  M.  Whlttiugton  Is  the 
vice  president  of  and  general  manager  of 
this  defendant,  and  that  Henry  Lucas  Is 
Its  auditor,  both  of  whom  reside  In  Ft- 
Worth,  Tex.,  and  that  H.  E.  Allen  was  Its 
division  soperlntendent  resi^ng  at  Amarillo, 


Tex.,  at  the  time  said  shipment  was  made  and 
long  afterwards,  and  that  It  had  local  agents 
at  Vega,  Adrian,  WUdorado,  Amarillo,  and 
other  stations  along  Its  line  of  railway,  all  of 
whom  were  known  to  plaintiff,  or  could  have 
been  known  to  him  by  the  exercise  of  ordi- 
nary care,  and  that  the  written  notice  provid- 
ed for  In  the  said  provision  of  said  contract 
was  reasonable,  valid,  and  binding  stipula- 
tions. Defendant  shows  that  If  any  notice 
of  any  claim  for  damages  on  account  of  said 
shipment  was  ever  given  by  plaintiff  to  any 
one  that  It  was  to  the  officers  and  agents 
of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way, connecting  carrier  of  this  defendant, 
and  not  to  any  of  Its  officers  or  agents;  that 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  Is  a  foreign  corporation,  chartered 
under  the  laws  of  the  state  of  Illinois,  and 
in  the  handling  of  the  shipment  referred  to 
herein  was  not  the  agent  of  this  defendant, 
and  this  defendant  Is  not  a  partner  of  said 
Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  Is  not  bound  by  any  notices 
given  to  or  received  t>y  It  In  reference  to 
shipments,  and  Is  not  bound  by  any  notice 
given  to  it  or  its  agents  by  the  plaintiff  here- 
in, and  this  defendant  here  pleads  said  pro* 
vision  of  said  contract  in  bar  of  plaintiff's 
right  to  recover  herein." 

The  effect  of  the  Carmack  Amendment 
(Act  June  29,  1906,  c.  36bl,  1  7,  34  Stat  S95 
[U.  8.  Comp.  8t  Supp.  1911,  p.  1307])  Is  to 
aboU^  the  stipulation  for  separate  liability 
of  connecting  carriers  of  intentate  freight, 
and  to  make  any  one  carrier  liable  by  action 
brought  against  it  for  the  negligence  of  any 
or  all  of  such  carriers  over  which  the  ship- 
ment upon  whbdi  the  suit  Is  based  passed, 
and  under  the  provisions  of  the  act  we  tbink 
notice  to  either  of  the  connecting  carriers 
of  loss  or  damage  to  the  live  stock  tn  this 
case  is  notice  to  alL  The  purpose  of  a  stip- 
ulation for  notice  has  been  to  oiable  the 
carrier  to  investigate  the  claim  and  prepare 
Its  defense  while 'the  circumstances  attend- 
li^  the  shliHDent  are  fresh  in  the  memory 
of  its  onployfiB,  and  while  its  employes  are 
still  with  the  company.  It  has  not  been 
shown  by  appellant  in  this  case  that  the 
claim  was  not  fully  investigated,  or  that 
prior  to  the  instltntlon  of  the  suit  it  refused 
payment  of  the  claim,  because  notice  was  not 
given  ^thin  90  days.  The  record  further 
discloses  that,  on  the  day  after  the  cattle 
reached  Kansas  City  plaintiff  called  on  John 
Fox,  whom  he  testified  is  the  agent  of  the 
delivering  carrier,  and  told  him  about  the 
matter,  and  that  Mr.  Fox  asked  him  to 
write  him  (Fox)  when  he  got  home.  It  Is 
further  shown  that  idalntlff  ^Id  write  Fox 
on  October  22d,  that  he  had  4%  cars  In'  £fae 
shipment.  This  letter  it  seems  also  made 
complaint  of  Injuries  to  other  cattle,  which 
plaintiff  had  undertaken  to  adjust  with  ap- 
pellant company.  No  objection  has  been 
made  by  appellant  to  the  form  or  contents 
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of  the  Bott.ee,  (md  m  find  tliat  appeUants 
bave  waived  this  provlslcHi  of  tbe  contract 

^Clie  remaining  aaalgnmenta  of  cvror  bare 
not  been  prepared  and  briefed  In  accordance 
with  the  nUea,  and  wiU  therefore  not  be 
considered. 

Finding  no  rererslble  error  In  the  record, 
the  Judgment  ia  affirmed. 


AMERICAN  TYPE  POUNDER  CO.  r. 
FIRST  NAT.  BANK  OF  TBAGUB. 

(Court  of  CItU  Appeala  of  Texas.  Austin. 
Jan.  22,  19:^   On  Motion  for 
Rehearing,  AprU  8, 

1.  CHATECL  UOBTOAQlia  a  100*)  —  BXOOBDA- 

noN— Notice. 

UDder  Bev.  St  1896.  art  3328,  declaring 
Chat  every  chattel  mortgage  not  forthwith  re- 
corded shall  be  void  as  to  any  snbaeqaent  por- 
cbaser,  the  record  of  a  chattel  mortme  as  re- 
quired by  law  is  constractlTe  notice  to  all  par- 
ties aabsequently  dealing  with  the  property. 

(Ed.  Note.— For .  other  cases,  see  Chattel 
Mortgages.  Cent  Dig. -if  240-262;  Dec  Dig. 
I  160*1 

On  Motion  for  Rehearing. 

2.  Chattel  MovraaaEs  Q  Sil*}— Dmchaboe 
— Patuent  ov  Debt. 

Where  the  hnyer  of  personal  property  gives 
a  chattel  mortgage  for  the  purchase  price,  the 
giving  of  another  mortgage  to  secure  the  identi- 
cal debt,  coupled  with  the  execution  of  new 
notes  and  tbe  cancellation  of  the  old,  does  not 
discharge  tbe  original  cliattel  mortgage,  where 
the  only  consideration  was  an  extension  of 
time. 

[Bd.  Note.— For  other  cases,  see  Chattel 
B^Kage%  Cent  Dig.  H  608,  601;  Dec  Dig. 

8.  NoTATion  Q  6*)  —  Obattbl  MoKraAOB  — 

DiBCHABOE. 

Where  the  notes  of  the  original  debtor,  se- 
cnred  by  chattel  mtntgage,  were  marked  paid 
and  snrrendered  to  a  purchaser  of  the  property 
on  his  giving  his  own  notes  and  a  new  mort- 
gage, with  the  intention  on  the  part  of  the  cred- 
its to  release  the  original  debtor  and  look  only 
to  Uie  bnyer,  the  payment  being  intended  to  dis* 
diarge  the  original  notes,  there  was  a  complete 
novation  which  discharged  the  first  debt  and 
the  chattel  mortgage  given  to  seenre  it 

[Ed.  Note.— For  other  eases,  see  Novation, 
Cent  Dig.  i  6;  De&  Dig.  |  6.*] 

4.  Chattel  Mobtoaoes  (i  236*)  —  Eznir- 

auiSHUENT. 

A  chattel  mortgage  being  bnt  an  incident 
of  the  debt  the  payment  of  ue  debt  for  which 
it  was  given  exnngalshes  tbe  mortgage. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mort|B^^Cent  Dig.  H  4M^40B,  007;  De& 

Appeal  from  District  Court,  Freestone 
County ;  H.  Bi  Davlss,  Judge. 
Action  between  tbe  American  Type  Found- 
Company  and  the  First  National  Bank  of 
Teague.    From  a  judgment  for  the  latter, 
the  former  appeals.   Affirmed  on  rehearing. 

BakOT,  Botts,  Parker  A  Garwood,  of  Hous- 
ton, and  W.  B.  Twrell,  of  Teague,  for  appel- 
lant. 


findings  of  Fact 

JENKINS,  J.  On  July  IB.  180T,  one  a 
Kirgln  bought  of  aint^Uant  a  comply  ootflt 
for  a  printing  office,  and  In  paymmt  of  tbe 
same  executed  his  promissory  notes,  due 
from  October  18,  iSOl,  to  January  19,  1908^ 
respeetlTely,  and  to  seenre  said  notes  ex- 
ecuted to  appellant  a  mortgage  on  tbe  pn^ 
erty  so  purchased,  particnlarly  deacribinc 
tbe  same,  wbl<di  mortgage  was  duly  reowd- 
ed  In  Freestone  county,  where  the  property 
was  situated,  on  July  31, 1907.  A  few  months 
thereafter  Klrgin  s<^d  said  printing  office 
outfit  to  T.  Ia  Chllda.  who  assumed  the  pay- 
ment of  said  Indebtedneas.  and  did  not  pay 
any  other  consideration.  On  the  8th  day  of 
September,  1909,  said  Chllds  executed  his 
note  to  the  appellee,  tbe  First  National  Bank 
of  Teague  for  $1,600,  and  to  secure  the  same 
gave  a  mortgage  on  said  property,  which 
mortgage  was  filed  in  said  Freestone  county 
on  September  9,  1909.  On  the  8th  day  of 
March,  1910,  the  Kirgln  notes  being  due  and 
unpaid,  the  said  QiUds,  In  consideration  of 
an  extension  of  time  for  the  payment  of 
same,  executed  to  said  Type  Founder  Com- 
pany his  three  several  notes  for  the  sum  of 
$423  each,  due  in  one.  two,  and  three  years, 
and  to  secure  the  same  executed  to  said 
Type  Founder  Company  a  mortgage  on  the 
same  property,  which  was  filed  in  said  coun- 
ty on  tbe  8tb  day  of  March,  1910.  Thereup- 
on appellant,  the  said  Type  Founder  Com- 
pany, delivered  said  Klrgin  notes  to  said 
Chtlds,  stamped  'Tald."  There  was  no  other 
consideration  for  the  execution  of  the  last 
notes  mentioned,  except  the  extension  of 
time  for  the  payment  of  tbe  original  debt 
evidenced  by  the  Kirgln  note^  and  said  debt 
has  never  been  paid. 

The  Issue  in  this  case  was  as  to  the  pri- 
ority of  said  mortgages.  !nie  court  below 
found  In  favor  of  appellee  on  said  Issue,  and 
held  that  tbe  mortgage  given  by  said  Chllds 
to  said  bank  was  superior  to  tbe  other  mort- 
gages. Tbe  mortgage  given  by  Klrgin  was 
never  released  by  appellant 

Opinion. 

[1]  The  record  of  a  chattel  mortgage,  as 
required  by  law,  Is  constructive  notice  to  all 
parties.  The  giving  of  a  second  mortgage 
to  secure  the  Identical  debt  for  which  tbe 
first  mortgage  was  given,  the  consideration 
therefor  being  merely  the  extension  of  time 
for  tbe  payment  of  said  debt  does  not 
amount  to  a  payment  of  said  debt,  and  does 
not  release  tbe  property  from  the  mortgage 
lien.  The  release  of  the  original  debtor 
Kirgln,  by  stamping  the  notes  "Paid."  and 
surrendeiing  them  In  lieu  of  new  notes  tak- 
en for  the  same  debt  did  not  operate  as  an 
extinguishment  of  said  debt  nor  a  cancel- 
lation of  the  mortgage  lien  given  by  Kirgln. 
Article  8328,  R  S.  1895;  Willis  T.  Sanger, 
15  Tex.  ar.  App.  665,  40  S.  W.  233;  Bank 
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Of  Si^lngfleUI  ▼.  Bank  of  Cunmetce,  139  S. 
W.  066;  Boafl  t.  Cdminisslon  Om  18  Tex. 
Ctr.  App.  e08|  48  S.  W.  398. 

For  tlie  reasons  abore  glTco,  the  Judgment 
of  the  trial  court  herein  Is  rereraed  and 
here  tendered  tot  appellant 

Berersed  and  rendered. 

On  Motion  for  Rehearing. 

[II  App^ee  in  Its  moti(m  for  rehearing 
eoDcedea  the  correctness  of  the  proposition 
of  law  announced  In  onr  opinion  herein  that 
the  execntlon  of  a  new  note  and  mortgage, 
tf  intended  to  secure  or  merely  to  extend 
the  time  of  the  payment  of  the  original  debt, 
wUl  not  amonnt  to  the  payment  of  the  debt 
nor  to  a  release  of  the  former  mortgage; 
and  farther  concedes  that,  where  the  trans- 
action is  between  the  same  parties,  it  will  be 
presumed  as  a  matter  of  law,  in  the  absence 
of  evidence  I  to  the  contrary,  tliat  soCb  new 
note  and  mortgage  were  not  Intended  as  a 
paymrat  of  the  debt.  ^ 

[SI  Appellee  advances  a  counter  proposl- 
tiaa  whiiA  Is  also  sound,  that,  where  it  is 
made  to  appear  that  the  new  note  and  mort- 
gage was  In  fact  Intended  by  the  parties  as 
payment  of  the  original  debt  such  new  note 
and  mortgage  will  amount  to  a  novation, 
and  the  new  mortgage  will  take  effect  only 
from  the  time  of  its  execution.  Appellee 
contends,  with  reason,  that  where,  as  in 
this  case,  the  notes  of  the  original  debtor 
are  marked  paid  and  surrendered  with  the 
Intention  on  the  part  of  the  creditor  to  re- 
lease the  original  debtor  and  look  only  to  the 
Enbstitnted  debtor,  this  affords  strong  evi- 
dence of  novation. 

[4]  This  case  was  tried  before  the  court 
who  ffled  flndlngB  of  fact  These  findings 
were  not  Incorporated  In  the  original  record, 
bnt  by  certiorari  were  made  part  of  the  rec- 
ord herein.  Said  findings  of  fact  not  being 
In  the  original  record,  we  overlooked  the 
fact  to  which  onr  attention  has  been  called, 
that  the  court  expressly  found:  "That  the 
notes  and  mortgage  of  Tilden  C  Childs  were 
not  executed  and  delivered  in  Hen  of  nor  In 
renewal  or  extension  of  the  notes  and  mort- 
gage of  I*  Q  Kirgen."  If  sm*  Is  the  fact 
the  Jnd^ent  of  the  trial  court  was  correct 
There  Is  some  evidence  in  the  record,  In  ad- 
dition to  the  fact  that  the  Kirgen  notes  were 
marked  paid  and  were  surrendered  and 
the  notes  of  another  party,  to  wit  C9illds, 
WW*  taken,  to  Indicate  that  sudi  transaction 
was  intended  by  the  parties  as  payment  of 
the  Kligen  debt  The  mortgage  being  but 
an  Incident  of  ttie  debt  of  course,  if  the  debt 
WW  paid,  the  mortgage  was  extinguished. 

Am  the  court  made  a  special  finding  on 
this  Issne^  and  as  we  cannot  say  that  find- 
ing is  unsupported  by  the  evidence,  the  mo- 
tion ft>r  a  rdiearing  is  granted,  the  jndg- 
ment  of  this  conrt  reversing  and  rendering 
Judgment  for  appellant  Is  set  aside,  and  the 
judgment  ct  the  trial  court  affirmed. 


THOMSON  et  aL  V.  FINDLATEIB  HABD- 
WABE  GO.  et  aL 

(Gonrt  ta  OlvU  Appeals  of  Tmm.  Avstln. 

April  9.  101».) 

1.  tiABHiSHiairr  (S  70*)-^UBisnxoTioir. 

The  county  court  has  jurisdiction  of  a  g&t- 
niahment  nxalnst  the  maker  of  a  note  retaining 
a  vendor's  lien  Instituted  by  a  judsmeut  creditor 
of  the  payee  of  the  note. 

[Bd.  Note.— For  other  cases,  see  Garnishment 
Dec.  Die.  i  70.*] 

2.  Oaknishwcnt  (i  90*}— JuaisnionoN. 

A  writ  of  camisbment  is  pnperiy  returned 
to  the  court  tendering  the  jnogment  on  whidi 
the  writ  is  issued. 

[E)d.  Note.— For  other  cases,  see  Oamishment, 
Cent  Dig.  fl  189-180 ;  Dec.  Dig.  |  9&*] 

3.  Plbdges  (I  21*)— AssiomcKiVT  or  Non  as 

COLLAnaAI^RlOHTS  OF  PaSTIU— "PATKB." 

An  assignment  by  the  payee  of  a  note  as 
collateral  for  the  payment  of  debts  less  than 
the  amount  of  the  note  makes  tlie  aBsignee  the 
owner  thereof  to  the  extent  of  the  debts,  but 
the  payee  is  the  equitable  owner  to  the  amount 
of  the  excess;  the  word  "puea''  meaning  tb» 
person  to  whinn  the  note  shall  be  paid. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  i  45;  Dec.  Ttig.  121;*  Bills  and 
Notes,  Cent  Dig.  |  494. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  tl,  p.  6:i47.] 

4.  FLBDona  <|  4f^)— ASBxamisiiT  or  Nairn  as 

UOLLATKBAL— COUAmon  OT  NOIX  BY  Aa- 

SIONEB— LlABIUTT. 

An  assignee  ot  a  note  as  collateral  for  a 
debt  lees  than  the  amonnt  of  the  note  is  on  Ids 
collection  <tf  the  note  a  tmatea  for  the  payee  <tf 
the  excess. 

[EU.  Note.— For  other  eases,  see  Hedges, 
Cent  Dig.  li  109,  110;  I>ec  Dig.  |  4S.*] 

B.  Attobiht  and  GLixnT  ({  It^*)— Ltuif  oiw 

ATTOSnST. 

Where  an  assignee  of  a  note  as  collateral 
for  a  debt  less  than  the  amount  tiiereof  col- 
lected the  full  amount  of  the  note,  he  could  ap- 
propriate the  excess  in  satisfaction  of  his  lien 
as  an  attorney  for  professional  services  rendered. 

[Bd.  Note.— For  other  cases,  see  Attorn^  and 
aient  Cent  Dig.  H  Vlfi^  399-400;  DecTDig.  i 

m*] 

0.  AraOBItBT  AlTD  OLXKm  (f  182*)— LzEifa 

At  common  taw  an  attorney  has  a  lien  for 
die  amount  due  him  for  professional  services 
on  all  papers  and  money  belonging  to  his  client 
coming  into  his  possesnon,  but  his  lien  on  the 
papers  is  only  paasiv&  and  cannot  be  enforced, 
and  he  may  only  retain  them  until  bis  dalm  is 
paid. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  SI  399-400;  Dec  Dig. 
I  182.*] 

7.  ATTORNKT  AKD  OlIBNT  (8  182*)— lillNB. 

An  attorney,  though  having  a  lien  on  mon- 
ey collected  by  liim  for  bis  cUent  for  sendees 
rendered,  has  no  lien  for  the  debt  in  the  bands 
of  the  debtor  before  the  money  has  been  e<^ 
lected. 

iBd.  Note.^For  otiier  eases,  see  Attorn^  utA 
ent.  Cent  Dig.  U  816^  399-400;  Dec.  Dig. 
f  182.  ]  ^ 

8.  Gabnishmbnt  a  41*)— Makie  or  Nbootia- 
BLX  Note— Ltabilitt  as  Oabnishee. 

A  garnishee  is  not  liable  on  a  negotiable 
note  benire  Its  maturity,  and  his  voluntary  pay- 
ment thereof  Into  court  in  answer  to  a  gar^ 
nishment  does  not  defeat  the  claim  of  the 
bolder  thereof,  but  be  Is  liable  to  the  garnishor 
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OD  tbe  note  after  maturity,  where  the  debtor 
against  whom  the  gamishmeDt  is  obtained  is 
the  owner  of  tbe  note,  and  this  is  true  whether 
the  writ'  was  iBsned  before  maturity  where  die 
answer  of  tbe  garnishee  is  filed  after  maturity. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Ceot.  Dig.  §1  78-Sl :  Dec.  Dig.  1  41.*] 

tt.  Gabnishhent  (S  114*)— Makkb  of  Note  as 

Gabnishee— Rights  of  Parties. 

Where  a  judgment  creditor  of  the  payee  of 
a  note  assigned  to  a  third  person  as  collateral 
for  a  sum  less  than  the  amount  of  the  note  gar- 
nished the  maker,  he  obtained  a  lien  on  tbe 
debt  evidenced  by  tbe  note  for  an  amount  in 
excess  of  tbe  debt  for  which  it  was  aaaigned  as 
collateral,  and  the  third  person  in  possession  of 
the  note  and  entitled  to  an  attorney's  lien  to 
the  extent  of  the  payee's  interest  had  no  lien  on 
the  money  paid  thereon,  bat  the  maker  most  pay 
the  same  to  the  garnishor. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  5  233;  Dec  Dig.  8  114  ;*  BaniM  and 
Banking,  Gent.  Dig.  S  328.] 

Appeal  from  Tom  Green  County  Court; 
Oscar  Frlnk,  Judge. 

Garnishment  proceedings  by  tbe  Flndlater 
Hardware  Company,  a  Jndgmeat  creditor  of 
Hugh  Jackson,  against  George  Allen,  in  which 
J.  T.  Thomson  InterTenes.  From  a  Judgment 
for  {dalntut  in  garnishment,  J.  T.  Thomson 
and  another  aj^ieal.  Affirmed. 

J.  T.  Thomson  and  I.  J.  Gnrtsinger,  both 
of  San  Angelo,  for  appdlants.  Thomas  ft  Mc- 
carty, (tf  San  Angelo,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  On  March  23,  1909,  appellee 
Geo.  Allen  parchased  from  O.  B.  Sampson 
certain  real  estate,  and  executed  to  said 
Sampson,  in  part  payment,  his  promissory 
note  for  $300,  dae  three  years  after  date; 
a  vendor's  lien  being  reserved  to  secure  the 
payment  of  said  note.  On  April  20,  1909, 
said  Sampson  indorsed  said  note  without  re- 
course to  S.  K.  P.  Jackson,  the  father  of  ap- 
pellant Hugh  Jackson.  Hugh  Jackson  was  in 
fact  the  owner  of  an  undivided  interest  in 
said  note.  On  January  6,  1912,  Hugh  Jack- 
son indorsed  said  note  in  blank,  and  deliver- 
ed same  to  appellant  Thomson,  with  the  ex- 
press agreement  that  Thomson  diould  hold 
the  same  as  collateral  security  for  a  note 
of  ¥50,  which  said  Hugh  Jackson  owed  to 
said  Thomson ;  and  with  the  further  agree- 
ment that  said  Thomson  should  collect  said 
note,  and  out  of  the  proceeds  of  same  pay 
one  F.  T.  Scott  the  sum  of  $33  owing  by  said 
Jackson  to  said  Scott  Prior  to  the  d^very 
of  said  note  to  Thomson,  $110  had  been  paid 
thereon,  and  applied  on  Hugh  Jackson's  in- 
terest therein.  At  the  time  of  the  delivery  of 
said  note  to  Thomson,  Hugh  Jackson  was 
indebted  to  Thomson  for  various  legal  serv- 
ices during  the  past  two  years,  the  amount  of 
wUcfa  he  did  not  know,  and  he  expected  that 
Thomson,  when  he  collected  said  note,  would 
pay  himself  out  of  the  proceeds  of  the  same 
the  amount  so  due  him  for  such  services, 
though  noUiing  was  said  in  reference  to  this. 
The  legal  services  theretofore  roidered  bj 


said  Thomson  to  said  Jackson  were  of  the 
reasonable  value  of  $7S.  8.  K.  P.  Jackson 
died  during  tbe  year  1911,  leaving  as  liis 
heirs  a  surviving  widow,  a  daughter,  and  his 
son  Hugh  Jackson.  Said  note  was  due  Starch 
23,  1912;  the  last  day  of  grace  b^ng  March 
26,  1912.  On  that  day  aiH>ellees  Flndlater  & 
Co.,  who  had  theretofore  obtained  a  Jndg- 
ment  in  the  county  court  of  Tom  Green  coun- 
ty against  Hugh  Jackson  for  tbe  sum  of 
$317.17,  sued  out  on  said  Judgment,  and  had 
served  on  said  Allen  a  writ  of  gam^bment 
On  the  16th  day  of  April,  1912,  said  Allai 
filed  bis  answer  In  said  garnishment  pro- 
ceedings, and  thereafter,  on  July  13,  1912, 
filed  an  amended  answer,  in  wfait^  he  admit* 
ted  the  execution  of  said  note  to  said  O.  B. 
Sampson,  and  alleged  the  transfer  of  aald 
note  by  said  Sampson  to  S.  K.  P.  Jackson, 
and  the  indorsement  of  said  note  by  Hugh 
Jackson  to  at^llant  Thomson,  alleging  upon 
information  and  belief  that  said  Hugh  Ja<^- 
sou  was  tbe  owner  of  a  one-half  Interest  In 
said  note,  and  alleging  the  payment  of  $110 
thereon;  the  death  of  said  S.  K.  P.  Jackson; 
the  names  of  bis  heirs;  tbe  transfer  by  tbe 
heirs  of  said  S.  E.  P.  Jackson  on  April  18, 
1912,  of  tbtir  interest  In  said  note  to  said 
Ttioms<ni;  also  tbe  transfer  by  indorsement 
In  blank  of  said  note  to  said  Thomson;  also 
alleging  tils  willingness  to  pay  tbe  balance 
due  on  said  note  to  whomsoever  it  might  be 
due,  and  praying  that  said  Hugh  Ja<^8oa 
and  said  Thomson  be  made  parties  to  this 
proceeding,  and  said  Allen  tendered  int» 
court  the  full  amount  due  on  said  note.  We 
should  tiave  stated  that  said  Allen  excepted 
to  tbe  Jurisdiction  of  the  county  court  on  the 
ground  that  the  note  In  question  was  a  ven- 
dor's Uen  note,  and  that  a  lien  was  retained 
in  the  deed  to  secure  the  paymoit  oC  tbe 
same. 

AK>elIant  Thomson  intervened  in  said  suit, 
claiming  that  he  was  tbe  legal  and  equitable 
owner  of  said  note  by  reason  of  the  facts 
herdnbefore  stated,  and  that  be  had  a  ilea 
on  said  note  to  secure  tbe  payment  of  the 
amount  due  him  for  attorney's  fees,  as  here- 
inbefore stated.  He  also  excepted  to  tbe 
Jurisdiction  of  tbe  court,  and  protested 
against  tbe  payment  of  said  money  into 
court  by  said  AUen,  and  denied  the  power  of 
said  court  to  make  applicaUon  of  tbe  funds 
BO  paid  into  court  Appellees  Flndlater  ft 
Co.  contested  the  answer  of  said  Allen  and 
the  claim  of  said  Thoms(m  for  said  $75  for 
legal  services,  alleging  that  said  TliomscHi 
had  no  lien  on  the  debt  evidenced  by  said 
note  for  such  services. 

Upon  trial  of  tbe  case  before  the  court 
Judgment  was  rendered  that  one-half  of  tbe 
amount  of  tbe  note,  principal,  and  intn^st 
transferred  by  the  heirs  of  S.  E.  P.  Jackson, 
less  the  Interest  inherited  by  Hugh  Jack- 
son, be  paid  over  to  &[>pellant  Thomson,  and 
also  that  he  be  paid  tbe  sum  of  $60  for  wbldi 
said  note  was  held  as  collateral,  and  the 
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sum  of  f33  due  said  Soott,  and  tliat  tbe  bal- 
ance, principal,  and  Interest  of  said  note, 
amonnttng  to  Ote  mm  ot  $33.36,  be  paid  to 
Flndlater  Hardware  Company,  plaintiff  in 
said  garnishment  proceedings. 

Opinion. 

t1]  1.  As  this  was  not  a  salt  to  forecloae 
the  vendor's  lien  retained  in  said  note,  the  ob: 
Jectlon  to  the  Jurisdiction  of  the  court  by  rea- 
son of  the  vendor's  lien  being  so  letalned 
was  not  well  taken. 

[2]  2.  The  Judgment  npon  which  the  writ 
of  gamlBhuient  was  issued  having  been  ob- 
tained In  the  county  court  of  Tom  Green 
county,  said  writ  was  proi>erly  returned  to 
said  court  Simmang  v.  Ins.  Co.,  102  Tex. 
39.  112  S.  W.  1016,  132  Am.  St  Rep.  846.  . 

[S]  8.  The  assignment  of  the  note  to  Thom- 
son as  collateral  for  the  $S0  note  owing  to 
him  by  Hugh  Jackson,  and  for  the  payment 
of  the  ¥33  due  by  Jackson  to  Scott  was  in 
the  due  course  of  trade,  and  to  that  extent 
Thomson  was  the  owner  of  said  note.  lid- 
dell  T.  Grain,  63  Tex.  658 ;  Eauffman  v.  Ro- 
bey.  00  1^.  316,  48  Am.  Rep.  264;  Marx 
T.  Dreyfus,  26  S.  W.  2S2 ;  Jackson  r.  Fawlks 
(Sop.)  20  S.  W.  136. 

4.  But,  where  a  note  has  been  transferred 
as  collateral  security  for  a  debt  less  than 
the  amount  of  said  note,  the  payee  Is  still 
the  equitable  owner  of  said  note  to  the 
amount  of  the  excess  over  the  debt  for  which 
tbe  note  had  been  transferred  as  collateral. 
Jackson  v.  Fawlks,  supra ;  Stock  Co.  v.  B. 
&  T.  Co.,  Ill  S.  W.  420;  Huyler  v.  Dahouey, 
48  Tex.  240. 

6.  By  payee  is  meant  the  person  to  whom 
the  debt  should  be  paid.  Seastmnk  r.  P.  S. 
&  L.  Co.,  34  S.  W.  466. 

t4, 1]  &  Had  Thomson  collected  the  fall 
amount  of  the  note,  he  would  have  received 
the  excess  over  said  $90  and  $33  as  trustee 
for  Hugh  Jackson.  Wright  v.  Hardle,  88 
Tex.  667,  32  S.  W.  885.  But  In  such  case, 
by  virtue  of  the  fact  that  an  attorney  has 
a  lien  on  the  money  of  his  client  coming 
In  his  hands  for  all  amounts  due  him  for  pro- 
fessional services,  he  m^t  have  appropri- 
ated BQdi  excess  to  the  pajrment  of  such  serv- 
ices, which  in  this  case  is  shown  to  be  $TJi. 

7.  The  court  having  allowed  Thomson  out 
of  the  money  paid  Into  court  on  said  sums 
of  $50  and  $33,  as  well  as  all  of  said  money 
doe  to  the  heirs  of  S.  K.  P.  Jackson,  other 
than  said  Hugh  Jackson,  and  having  disal- 
lowed Thomson's  claim  for  said  $75,  due  him 
by  Hugh  Jackson,  the  only  Issue  for  us  to  de- 
cide is  as  to  the  action  of  the  court  In  ref- 
erence to  said  $76.  That  is  to  say,  did 
Thomson  have  a  lien  on  said  debt  for  tbe  $76 
doe  him  by  Hu^  J&iAaoa  by  virtue  of  said 
note  having  been  idaced  in  his  bands  tor  col- 
lection? 

[I]  8.  In  many  of  the  states  attorney's 
liens  are  regulated  by  statute;  but,  as  we 
have  po  statute  In  this  state  on  this  subject, 
wft  mm  look  to  the  comnum  law  for  author- 


ity on  this  Issue.  At  conmum  law  an  at- 
torney has  a  Ileal  for  the  amount  due  him  for 
professional  Bwvlces  on  all  papers  and  mtm- 
ey  belonging  to  his  client  coming  Into  his 
pMsessifm.  An  attom^s  lira  on  the  pa- 
pers of  his  cllott  Is,  however,  <mly  a  passive 
lien,  and  cannot  be  actively  enforced.  That 
Is  to  say,  be  cannot  sell  said  papers  under 
process  to  foreclose  his  Ilea,  as  may  a  pledgee 
or  mortgagee  in  other  eases,  but  his  Uen  ex- 
tends only  to  the  right  to  retain  auch  papers 
until  bis  debt  Is  paid.  Casey  v.  March,  30 
Tex.  181;  4  Gyc.  1005,  and  1023  ;  3  Am.  ft 
Eng.  Ency.  Law,  pp.  4M,  JonflB  on 

Liens,  1 132. 

[J]  9.  While  an  attom^  has  a  llm  on  num- 
ey  collected  hy  him  for  bis  client^  he  has  no 
audi  lien  for  tbe  debt  In  the  hands  of  the 
debtor  before  audi  money  lias  been  collected. 
Able  V.  Lee,  6  Tex.  431;  Randolph  v.  Ban- 
dolph,  84  Tex.  185;  Casey  v.  March,  supra; 
Sexton  T.  Pike,  18  Ark.  193;  McDonald  t. 
XaiAer,  14  Oa.  89;  TlUman  v.  B^nolds,  48 
Ala.  365 ;  Jmies  on  liens,  supra ;  Hargett 
V.  McCadden,  107  Ga.  778,  33  S.  B.  66& 

(I]  10.  Wbllft  tbe  garnishee  Is  not  liable 
on  a  negotiable  promissory  note  before  the 
same  la  due,  and  his  voluntary  payment  of 
said  note  Into  court  in  answer  to  a  writ  ot 
garnishment  would  not  ditfeat  the  claim  of 
tbe  holder  of  sodi  note,  be  la  liable  to  the 
garnishor  <m  such  note  after  maturity,  It  it 
be  shown  that  the  debtor,  against  whom  such 
writ  ot  gamlabmoit  is  obtalifed  Is  still  tbe 
omoer  ot  such  note^  and  It  makes  no  dlfr 
ttarmn  Oat  the  writ  was  issued  before  the 
maturity  ot  sncb  note  wliere  the  anawer  ot 
the  garnishee  is  filed  aftw  maturity.  Thomp- 
son V.  Bank.  66  Tex.  156,  18  8.  W.  350.  . 

[I]  11.  By  virtue  <tf  the  writ  of  ganilsh- 
moit  served  on  Allm,  the  maker  ot  tbe  note 
in  question,  Flndlater  ft  Co.  obtained  a  Uoi 
on  the  debt  evidenced  by  said  note  to  the  ex- 
tent of  Hugh  Jackson's  Interest  tborein,  which, 
as  we  have  stated,  was  the  amount  due  him, 
less  the  $83  belonging  to  Thomsmi  by  vir- 
tue of  said  note's  having  been  assigned  to 
blm  as  collateral  security  for  that  amount, 
and  tbe  court  properly  rendered  Judgment  in 
ftivor  ot  Flndlator  ft  Go.  for  such  amount 

12.  Thomson  was  shown  to  have  still  been 
in  possession  of  said  note  at  tbe  time  ot 
the  trial,  and  by  virtue  ot  such  possession 
be  bad  a  lien  on  said  note  as  to  whatever 
interest  his  client,  Hu|^  Jackson,  bad  there- 
in. But  Jackson  could  bare  no  Interest  in 
said  note  after  the  payment  of  same;  and 
Flndlater  ft  Go.  having  secured  a  lien  on 
Jaclaon'B  remaining  intwest  In  said  note  by 
virtue  ot  tbe  service  of  tbe  writ  of  garnish- 
ment on  Allen,  the  payor  In  said  note,  Allen 
was  legally  bound  to  pay  the  same  to  Find- 
later  ft  Co.,  and  the  payment  of  tbe  amount 
due  on  said  note  Into  court  for  the  benefit 
of  fbe  parties  entitled  to  the  same  was,  In 
law,  die  toll  payment  of  said  note. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Digitized  by 


304 


306  BOOTHWBSTEBM  BEPORTE& 


(Tex. 


AUiEN  T.  THOUSOM. 

(Cooit  of  OItU  Appeals  of  Tno.  Awtin. 
April  8^  ms.) 

1.  PUADXHQ  (I  214^)  —  DaCUVaXR  —  ADHZ8- 
UOnS  BT  DEHUBKEa 

A  demurrer  admiti  the  trath  of  the  allega- 
tions for  the  purpoaes  of  the  detnurreT. 

[Ed.  Note.— For  other  cases,  see  Pleadlag, 
Cent  Dig.  II  625-5B4;  Dec.  Dig.  I  214.*] 

2.  Evidence  (5  48*)— Judicial  Noticb— Judg- 
UBNT— Judicial  PBOcEBDiMoa  axd  Ricobdb. 

The  Court  of  Appeals  takes  ofltetal  cogvi- 
zance  of  the  facts  shown  b?  its  own  records  in 
another  case  between  the  same  partiea. 

[Sd.  Note.— For  other  cases,  aee  Evidence, 
Cent.  Dig.  If  02-06;  Dec  Dig.  i  48;*  Appeal 
and  Etror,  Cent  Dig.  |  2M10:] 
s.  appeal  avd  emob  (|  1175*)— disposition 

— Bbtbbsal— Bkndebinq  Final  Judouert. 
Where  the  court,  without  a  plea  in  abate- 
ment setting  up  such  facts,  by  official  cognizance 
of  Ibe  facts  shown  by  its  own  records  in  an- 
otber  case  between  the  same  parties,  knows  that 
the  nndispoted  facts  in  reference  to  the  note 
sued  upon  herein  showed  that  appellee  is  not 
entitled  to  judgment  thereon,  it  may  revene  and 
render  Judgment  for  the' appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  4578-4587;  Dec.  Dig.  f 
1178.*] 

Appeal  from  District  Court,  Tom  Green 
County ;  J.  W.  Tlmmlns,  Judge. 

Action  by  J.  T.  Thomson  against  George 
AUen.  Judgment  for  plaintlCF,  and  defend- 
ant appeals.  Beversed,  and  Judgment  render- 
ed for  defendant 

.  Dubois  &  Loveland,  of  San  Angdc^  for  ap- 
pellant J.  T:  Ttummm,  of  San  Ang^ 
ino  s& 

JENKINS,  J.  We  Have  to-day  banded 
down  an  opUilon  In  the  case  of  J.  T.  Ttum- 
son  et  aL  T.  Findlater  Hardware  Co,  166  S. 
W.  801,  ain>ealed  from  the  connty  court  of 
Tom  Oreoi  connty,  to  wUch  reference  is 
here  made  for  a  statement  of  fiicts  necessary 
to  an  understanding  of  this  case. 

On  November  25,  1912,  appellee  Thomson, 
who  was  appellant  in  the  case  above  referred 
to,  brought  suit  In  the  district  court  of  Tom 
Green  connty  against  Geo.  Allen  on  the  note 
mentioned  In  said  case  of  Thomson  v.  Find- 
later  to  recover  the  amount  for  which  said 
note  was  executed,  less  $110  credited  on 
same,  and  interest  and  attorney's  fees,  and 
to  foreclose  the  vendor's  lien  reserved  in 
said  note.  Appellant  admitted  the  execution 
of  said  note,  and  pleaded  in  abatement  all  of 
the  facts  stated  In  the  opinion  In  said  case 
of  Tbomaon  v.  Findlater,  including  the 
Judgment  of  the  court  therein,  and  the 
further  fact  that  said  Thomson  had  appealed 
said  case  to  this  court,  and  that  said  appeal 
was  still  pending.  Appellee  excepted  to  said 
plea  In  abatement;  said  exception  was  sus- 
tained by  the  court,  and,  said  plea  being 
stricken  out,  the  court  gave  Judgment  for  the 
amount  alleged  by  appdlee  to  be  due  on 


said  note^  and  for  foreclosure  <^  the  reodor'a 
lien. 

We  have  alOrmed  the  Judgment  of  the 
county  court  In  said  case  of  Thomson  v. 
Findlater,  the  legal  effect  of  which  Is  to  hold 
that  appellant  has  paid  said  note  to  the  par- 
ties entitled  to  the  same,  and  that  said 
money  Is  In  the  register  of  the  connty  court 
of  Tom  Green  connty*  subject  to  the  order 
of  said  parties.  BuiA  being  the  caae^  It  fot 
lows  that  the  district  court  ened  In  ans- 
talnlng  aivellee's  exception  to  said  plea  In 
abatemoit,  tor  which  thla  case  must  be  re- 
veraed. 

[1-t]  The  only  thing  about  whldi  we  have 
bad  any  hesitancy  In  this  case  is  as  to 
whether  we  ou^  to  reverse  and  remand 
or  reverse  and  rendw  Judgment  ber^ 
Where  a  case  has  been  tried  upon  ito 
merits  and  the  facts  fully  devtioped,  and 
there  Is  no  dispute  as  to  the  Acts,  of  course, 
it  is  our  duty,  If  the  case  la  reversed  by  us, 
to  render  such  Judgment  as  the  court  bdow 
should  have  rendered.  Bat,  as  this  case 
went  oft  on  demurrer,  no  facts  were  proven. 
A  demurrer  admits  the  truth  of  the  auc- 
tions for  the  purposes  of  the  demurrer.  But 
if  the  facts  of  said  plea  in  abatement  be  ad- 
mitted to  be  true,  not  only  should  said  suit 
have  been  abated  until  said  appeal  was  dis- 
posed ot  but,  upon  said  Judgment  of  the 
county  court  being  affirmed,  the  facts  so 
pleaded  In  abatement  would  become  a  com* 
plete  bar  to  recovery  herein. 

We  take  official  cognizance  of  the  facts 
shown  by  the  records  of  our  court  In  another 
case  between  the  same  parties.  Consequent- 
ly we  have  official  knowledge  from  the  record 
In  said  case  of  Thomson  v.  Findlater  that 
the  undisputed  facts  in  reference  to  the  note 
herein  sued  on  show  that  appellee  is  not  en- 
titled to  Judgm^t  thereon.  Should  we  re- 
mand this  case,  it  would  be  with  Instructions 
to  the  trial  court  to  enter  Judgment  for  ap- 
pelant upon  proof  of  the  focta  alleged  In  the 
plea  in  abatement  As  these  facts  are  un- 
disputed, It  seems  to  us  that  to  remand  this 
case  would  involve  useless  expense  and  un- 
necessary delay,  for  which  reason  we  have 
concluded  to  reverse  and  render  Judgment 
for  appellant,  whldi  Is  accordingly  done. 

Reversed  and  rendered. 


HOUSTON  &  T.  a  R.  CO.  T.  BRTOHT. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Uaxch  25,  1913.    Rehearing  Denied 
April  17,  1818.) 

1.  Hastcb  and  Sebvant  (||  87,  228*>— lu- 

BILITT  FOB  InJDRIES  —  STATCTOBT  PbOVI- 
BI0N8— CONTBIBUTOBT  MBOLIOENCB. 

Employer's  Llabili^  Act  1909  (Rev.  Qv. 
St  1911,  art  6648)  |  1,  providing  that  every 
corporation,  receiver,  or  other  person  operating 
a  railroad  shall  be  liable  In  damages  to  any 
person  suffering  injury  while  "employed  by  such 
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carrier  <vef»tliw  moA  nOroad,"  api^les  to  all 
«mpl^««  ot  ruittMd  companiM,  and  not  to 
tfaose  only  who  are  actually  engaged  In  the 
operation  of  railway  trains  or  cars,  since  the 
wordB  "operating  any  railroad"  apply  to  the 
word  '•carrier"  and  kiot  to  the  word  ^'employ- 
ed." and  hence  In  an  action  fur  injariee  to  an 
employ's  of  a  railroad  company  siutalned  while 
working  on  a  railroad  bridge  the  court  properly 
charged  aa  prorided  in  section  2  (Bev.  Oiv.  St. 
1911,  art  W4»)  that  contribntoiy  negUgoice 
wonld  mere^  reduce  and  not  defoat  a  reoomy. 

[Gd.  Note.— Ft»r  other  oaM,  M  Mastar  ud 
Servant,  Cent  Dig.  U  18070,  671;  Dw).  Dig. 

u  87,  m*] 

2.  MASm  AXD  SBBVANT  a  87*)— OOHSTXTD- 

TiOHAi.  Law  (i  246*>~LiABiLiTT  von  Injv- 

XXEB— StATUTOBT  PKOTIBIOlfB. 

Employer'a  LlablU^  Act  1900  (B«r.  Otr, 
St  leil,  art  6648)  {  1,  providing  that  every 
corporation,  receiver,  or  other  person  operating 
a  railroad  sliall  be  liable  in  damages  to  any 
person  injured  while  "employed  by  snch  carrier 
operating  such  railroad,"  construed  to  apply  to 
all  employ^  of  railroad  companies  whether  en- 
gaged in  the  operation  of  trains  or  cars  or  not, 
does  not  deny  railroad  companies  the  equalpro- 
tection  of  tin  laws  in  riolatiaa  of  Oonat  XT.  S. 
Amend.  14. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  J  138;  Dec  Dig.  f  87;* 
Constitutional  Law,  Cent  Dig.  1  702 ;  Dec  D^. 
i  245.*] 

8.  OOHMEBCS    a  ^)— RAILBOADB— STATUTOKT 

Fkovisiozib. 

Bmpl07er*B  Uability  Act  1909  (Bev.  Otr. 
St  1911.  art  6648  et  seq.)>  making  corpora- 
tions, receivers,  or  other  persons  operating  rail- 
roads liable  to  employes  for  injuries  received 
througli  the  negUgoice  of  the  employor  or  ita 
oiBcers,  agents,  or  servants,  Is  not  an  invalid 
interference  with  Interstate  commerce,  that  be- 
ing a  subject  relative  to  which  the  states  may 
act  ontU  Oongreas  has  acted,  but  is  Inoperative 
in  BO  far  as  It  aUbeta  interBtate  commeree  whila 
the  federal  atatnte  remains  in  force, 

[Ed.  Note,— For  otber  eases,  see  OomniBveBk 
Cent  Dig.  i  S;  Dec.  Dig.  |8>3 

4.  Appeal  AifD  BsBom  ({  100S*>— Bevikw- 
Questions  ot  Fact. 

The  Court  of  Civil  Appeals  cannot  set  aside 
a  verdict  which  is  against  the  great  preponder- 
ance of  ihe  testimony  unlesa  the  preponderance 
is  snch  as  to  indicate  prejudice,  pasi^on,  or  oth- 
er improper  motive. 

[Ed.  Note.— For  other  casea,  aea  Appeal  and 
Error,  Cent  Dig.  H  toS^^Skii  DeoDic  | 
1003.*] 

6.  Reliabi  a  88*)  —  BriDBirai— QuxBnoirt 

rOB  JUBT. 

In  an  action  for  personal  injuries,  where 
the  evidence  tended  to  show  that  defendant's 
chief  surgeon  in  charge  of  a  hospital  to  which 
it  customarily  sent  its  injured  employes  told 
plaintiff,  at  a  time  tliat  defendant's  claim  agent 
was  trying  to  effect  a  settlement,  that  his  in- 
juries consisted  only  of  a  common  sprain  and 
that  he  would  be  as  well  as  ever  and  able  to 
work  in  three  weeks  or  a  month,  that  this  state- 
ment was  not  true,  plaintilTs  injuries  being 
•erions  and  parmanent  but  that  it  was  believed 
by  plaintiff  and  Induced  him  to  make  the  settle 
ment,  and  that  defendant's  claim  agent  used 
such  statement  to  procure  a  release  of  plaintiff's 
claim,  although  he  knew  from  informatloD  fur- 
nished him  ^  another  pbyridan  that  plalntifTs 
inJortaB  were  more  serious  than  stated  by  the 
chief  surgeon,  It  was  a  question  for  the  jury 
whether  plaintlfC  was  bound  by  the  release,  even 
thooj^  the  eUcf  nrgeon  believed  his  statement 
was  tme^  rinee  if  the  claim  agent  used  it  to  a^ 


feet  B  settlement  witt  knowMga  ttat  It  waa 
not  true  he  wan  guilty  cS  frand.  « 

[Bd.  Note.— For  other  cases,  see  Bdaasa, 

Cent  Dig.  H  100-114;  Dee.  Dig.  |  08.*] 

Appeal  from  District  Coor^  Harrla  Coun- 
ty; Gbas.  £fc  Ashe,  Judge. 

Action  by  W.  W.  Bright  against  the  Hons- 
ton  &  Texas  Central  Bal^oad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Baker,  Botts,  Parker  A  Garwood,  Lane, 
Woltttn  ft  Stwegr,  and  Wm.  A.  Vlmon,  all  of 
Hoiiat<ni,  fbr  appellant.  John  Lorejoy  and 
Preiley  K,  Ewlni^  both  of  Hooaton,  for  ap> 
pellea. 

UeldDANS,  J.  W.  W.  Brigtat  brought  tfala 
anlt  against  the  Houston  ft  Texas  Central 
Railroad  Oootpany  to  recover  damages  for 
PWB<Hial  Injnrlea  BitBtalned  by  Um  while  In 
the  deCoidanlfa  enqiloyment  aa  a  bridge 
workw.  liability  was  predicated  upon  the 
alleged  netflgaaee  of  deCmdant  In  eailing  to 
famish  to  plalntifC  a  dawbar  that  waa  rea- 
sonably sale  for  nae^  and  In  fumlahlng  one 
that  waa  defective.  The  defendant  answer- 
ed hf  gaienU  doilal,  pleas  of  aaaomed  rlA 
and  contributory  negligence,  and  farther 
spedaUy  alleffsd  Uiat  on  Joly  13,  WOO,  prior 
to  the  iBStitBtlon  of  this  salt,  the  pUOnttfl 
and  the  defendant  agreed  upon  a  full  set- 
tlemmt  of  plalntUTa  canae.of  action,  and 
the  defendant  Oiereniwn  paid  to  the  plain- 
tiff the  sum  of  $100,  which  be  received,  and 
accepted  In  fnll  settlement,  satisfaction,  and 
discharge  of  his  cause  of  action  set  forth  in 
the  petition,  and  of  all  damages  suBtained 
by  him;  that  on  said  date  the  plalntlfl,  by 
written  Instmment,  released  the  defendant 
from  all  claims,  demands,  and  causes  ot  ac- 
tion which  had  accrued,  or  might  thereafter 
accrue,  and  for  all  damages  of  whatsoever 
nature  received  in  or  resulting  from  the  ac- 
cident alleged  to  have  been  sustained  by  him. 
By  supplemental  petition  the  plaintiff  alleg- 
ed that  the  contract  of  settlement  was  not 
binding  upon  him,  for  the  reason  that  Dr. 
S.  C  Bed,  the  defendants  physician,  repre- 
sented to  the  plaintiff,  the  day  after  he  was 
hurt,  and  prior  to  the  settlemoit,  that  the 
Injury  suffered  by  Mm  conelflted  almi^y  of 
a  conmion  sprain  of  his  ankle,  and  that  he 
would  be  as  well  as  ever,  and  out  at  work 
In  a  month,  and  that  his  Injuries  were  not 
as  great  as  they  really  were;  that  the  rep- 
resentation was  false,  the  fact  b^g  that  the 
plaitttiflf  was  seriously  and  permanently  in- 
jured, of  which  tact  aald  physlclaQ  knew, 
and  ought,  In  the  exerdse  of  ordinary  care 
and  skill,  to  have  known,  but  of  which  the 
plaintiff  was  Ignorant;  that  as  an  Induce- 
ment to  plalntlfl  to  make  the  release,  the  de- 
fendant's claim  agent  repeated  to  tike  plain- 
tiff, in  substance  the  reiffeeentationB  made 
by  said  physician,  and  the  lAalntUI,  btilevlng 
such  representaUona  to  be  tm^  and  relying 
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thereon,  was  thereby  Induced  to  make  the 
settlement  which  otherwise  he  wonld  not 
hare  made;  tbat  eald  claim  agoit  and  said 
physician  were  acting  together,  and  tbedalm 
agent  used  the  lAystcian  to  deed  re  the  plains 
tiff  aa  to  Us  condition.  In  order  to  make  an 
adTantageons  eettlement  wlUi  him.  The 
plaintiff  tendered  In^  court  and  offered  to 
restore  the  cottAderatton  received  by  blm  for 
the  release,  or  to  bare  it  deducted  from  his 
recorery.  A  trial  before  a  jury  resulted  tn 
a  verdict  and  Judgment  for  plaintiff  tor  92,- 
SOO.  Defendant's  moUon  for  a  new  trial 
having  been  overruled,  It  has  appealed. 

[1]  The  court  in  its  goieral  cbai^  in- 
structed the  jury  on  the  Issue  of  contributory 
negligence  as  follows:  "Should  yon  find  that 
defendant  was  n^Ugent  towards  plaintUf  as 
before  snbmltted,  and  that  such  negligence 
was  a  proximate  cause  of  alleged  injuries  to 
blm,  but  should  yon  believe  from  the  evi- 
dence that  plaintiff  failed  in  some  manner 
to  exercise  ordinary  care,  as  before  defined, 
for  his  own  safety  in  falling  to  [woi>erly 
place  or  adjust  the  dawbar  under  the  bead 
or  about  the  spibe,  or  In  otherwise  handling 
said  dawbar,  and  that  he  thereby  contribut- 
ed to  alleged  Injuries  of  which  he  complains, 
then  you  will  diminish  the  damages,  if  any, 
in  proportion  to  the  amount  of  negligence 
you  find  attributable  to  the  idalntiff."  This 
charge  Is  assailed  by  appellant's  first  assign- 
ment, its  first  proposition  thereunder  being 
as  follows:  "It  appearing  from  the  undisput- 
ed evidence  that  the  appellee,  at  the  time  of 
his  Injury,  was  not  engaged  In  operating  ap- 
pellant's railroad,  It  was  affirmative  error 
to  instruct  the  jury  that  if  they  found  the 
plaintiff  contributorily  n^llgent  to  diminish 
the  damages  in  proportion  to  the  amount  of 
negligence  attributable  to  him,  Instead  of  re- 
turning a  verdict,  in  such  event,  for  the  de- 
fendant" 

The  evidence  raised  the  issue  of  plaintiff's 
contributory  negligence  sufficiently  to  require 
the  submission  of  tbat  issue  to  the  Jury. 

As  we  understand  appellant's  contention, 
it  is  that  the  benefits  of  what  is  commonly 
known  as  the  Employer's  LlaUlity  Act,  un- 
der which  the  suit  was  brought  (General 
Laws  1909,  p.  279 ;  Rev.  St  1911,  art  6648), 
are  Intended  only  for  those  servants  of  a 
corporation,  receiver,  or  other  person,  oper- 
ating a  railroad,  who  at  the  time  of  Injury 
are  engaged  tn  the  operation  of  the  railroad, 
and  that  as  the  plaintiff  at  the  time  be  was 
Injured  was  working  on  a  bridge,  and  not 
engaged  In  the  operation  of  the  railroad,  the 
t>enefits  of  the  statute  did  not  extend  to  him. 
The  statute,  in  so  far  as  it  affects  the  Ques- 
tion under  consideration,  Is  as  follows: 
"Tbat  every  corporation,  receiver,  or  other 
pOTson  operating  any  railroad  in  this  state, 
shall  be  liable  In  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  audi 
carrier  operating  sudi  railroad." 

Aivellant  c<mtends  that  the  word  **muih" 


before  "carrier"  fully  describes  the  persons 
amenable  to  the  act  and  that  it  Uu  words 
"operating  such  railroad"  also  refer  to  the 
carrier,  and  not  to  the  class  of  employes, 
that  soch  worda  are  a  needless  tanttdogy, 
an  Idle  repetition,  and  perform  no  office  what- 
soever in  the  act  In  support  ot  the  contrary 
contention,  appellee  urges  that  there  Is  not 
evm  a  claim  of  ambiguity  la  the  act,  but  of 
redundancy  only,  and  that  appellant^a  la  an- 
swered 1^  a  recent  ruling  of  the  Sopreme 
Ckturt  of  the  United  States  in  Southern  Rail- 
way Co.  V.  United  States,  222  U.  8.  20,  82 
Sop.  Ct  2,  66  Lb  Eid.  72,  where,  in  consider- 
ing the  scope  of  the  Federal  Safety  Appli- 
ance Act,  a  similar  point  was  denied.  We 
are  saved  the  labor  of  discussing  the  ques- 
tion of  construction  of  the  statute,  raised 
by  the  proposition,  as  that  statute  has  al- 
ready been  construed  in  this  state,  and  ad- 
versdy  to  appellants  contention.  In  Bail- 
way  Company  v.  Jenkins,  137  S.  W.  7U,  the 
Dallas  Court  of  Civil  Appeals,  having  be- 
fore it  the  precise  question  here  raised,  aays: 
**The  undisputed  evidence  is  that  appdlee 
was  a  boiler  maker  hdper  to  C.  A.  Oglesby, 
a  boiler  maker,  both  being  in  the  employ  of 
appellant,  and  that  Oglesby  was  intrusted 
with  authority  to  direct  and  Buperlntend  ap- 
pellee in  the  work  they  were  doing.  *  •  * 
Section  1  of  said  act  so  far  as  need  be  quot- 
ed, reads:  That  every  corporation,  receiver 
or  other  person  operating  any  railroad  in 
this  state  shall  be  liable  In  damages  to  any 
person  suffering  injury  while  he  la  employ- 
ed by  snch  carrier  operating  such  railroad.' 
Appellant  contends  that  this  section  of  the 
act  indicates  that  Ita  provisions  are  applica- 
ble only  to  those  employes  of  a  railway  com- 
pany who  are,  when  Injured,  actually  engaged 
in  the  operation  of  a  railway  train  or  cars. 
We  do  not  concur  In  this  constrnctioQ  of  the 
statute.  The  statute  does  not  make  the  rail- 
way company  liable  only  for  an  injury  suf- 
fered by  the  employe  while  he  Is  engaged  in 
the  work  of  operating  ita  trains  or  cars,  but 
also  for  an  injury  received  in  the  dlsctiarge 
of  the  duties  required  of  blm  while  employed 
by  such  company.  It  Is  manifest,  we  think, 
that  It  was  the  intention  of  the  L^slature 
to  apply  tbe  words  'operating  any  railroad* 
to  tbe  word  'carrier,*  and  not  as  seems  to  be 
the  contention  of  appellant's  counsel,  to  the 
word  'employed.*  Indeed,  as  the  sentence  is 
constructed,  It  does  apply  to  the  word  'car- 
rier,' and  can  have  reference  to  no  other 
word  therein."  A  writ  of  error  was  denied 
by  the  Supreme  Court  in  that  case. 

By  the  authority  of  this  dedslon  we  must 
overrule  the  proposition  under  discussion. 

[2]  By  Ita  second  proposition  under  the 
first  assignment  appellant  asserts  tbat:  "If 
it  be  held  that  the  statute  In  question  applies 
to  all  employes  of  a  railroad  company.  In 
whatever  department  of  Ita  service  they  may 
be  engaged,  then  the  act  la  In  vtolatton  of 
the  fourteenth  amendment  to  the  Constltu- 
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tlon  of  the  United  States,  In  tbat  It  denies  to 
railroad  companies  t^e  equal  protection  of 
the  law,  and  Is  therefore  void." 

This  precise  question  was  also  ruled  upon 
in  the  case  of  Hallway  Company  t.  Jenkins, 
above  cited,  and  a  similar  contention  to  that 
here  made  was  denied;  the  court  saying: 
"The  statutes  referred  to  are  not  vlolatlTe 
of  the  equal  protection  clause  of  the  four- 
teenth amendment  of  the  federal  Ck>nstitu- 
tlon.  fThey  are  applicable  to  all  persons  of 
a  particular  class,  affecting  alike  the  em- 
pios^  Of  all  corporations  or  persons  owning 
or  operating  a  railroad,  when  brought  under 
their  Influence  under  like  circumstances  and 
conditions.'  Railway  v.  Bailey,  53  Tex.  CIt. 
App.  206,  116  S.  W.  600 ;  Hallway  v.  Smith, 
45  Tex.  GiT.  App.  128,  99  S.  W.  743;  Rail- 
WB7  r.  Qrothe.  88  Tex.  262.  31  B.  W.  198; 
BaUway  v.  Richardson,  125  S.  W.  624;  RaU- 
way  T.  Hdton.  218  U.  &  88.  SO  Sup.  Ct 
676,  54  I*  Ed.  921;  Railway  t.  Turnlpseed, 
Adm*r.,219U.S.85,81Sap.  Gt  186,  66  L.  Ed. 
78,  S2  U  R.  A  (N.  8.)  226,  Ann.  Oaa  1912A, 
463.  •  •  •  That  Mid  act  is  not  void  aa 
being  in  violation  of  the  fonrteenth  amend- 
ment  to  the  Oonstltntion  of  the  United 
SUte^  bat,  like  the  Federal  l^mployers'  Ua- 
bility  Act  (Act  April  22,  1908,  c  149.  86  Stat 
66,  U.  S.  Comp.  St  Supp.  1909,  p;  1171),  abro- 
gatea  the  common-law  doctrine  of  fellow  serv- 
ant as  to  eniployte  of  a  corporation  (grating 
a  railroad.  Is  well  settled  by  Uie  deddons 
aboTe  dted,  of  the  courts  of  tms  state,  end 
of  the  Supreme  Court  of  the  United  States.'* 

The  point  presented  by  the  second  proposi- 
tion cannot  be  sustained. 

[S]  By  a  third  proposition  under  its  first 
asdgnment  of  error  appellant  contends  tiiat 
"the  act  of  the  Legislature  of  the  state  of 
Texas,  approved  April  13,  1909,  entitled  'An 
act  declaring  corporations,  receivers,  or  other 
persons  operating  railroads  In  this  state,  to 
be  liable  to  employte  for  injuries  received 
through  the  negligence  of  such  employer, 
officer,  agent  or  servant,'  etc.,  upon  which  the 
paragraph  of  the  court's  charge  complained 
of  is  based,  is  void,  because  In  conflict  with 
the  commerce  clause  of  the  Constitution  of 
the  United  States,  and  the  Federal  Employ- 
er's liability  Act  upon  the  same  subject" 

The  petition  all^^,  and  the  proof  shows, 
tbat  the  plaintiff  was  Injured  while  engaged 
in  repairing  a  bridge  on  a  spur  track  on  de- 
fendant's railroad.,  and  in  the  course  of  his 
employment  as  a  bridge  carpenter.  There  is 
nothing  in  the  pleadli^  or  proof  to  indicate 
tbat  the  plaintiff  was  engaged  in  interstate 
commerce,  or  that  he  was  emj^oyed  In  such 
commerce;  but  the  erldoioe  sbows  that  be 
was  not  so  engaged. 

We  are  of  the  opinion  that  the  contention 
raised  by  the  third  proposition  must  be  over- 
ruled, for  that  precise  question  has  also 
been  settled  in  this  state  adversely  to  defend- 
ant's contention.   In  Freeman  t.  Swan,  148 


S.  W.  724,  the  Bl  Paso  Court  of  CTvll  Ap- 
peals, in  disposing  of  a  slmllir  contention, 
says:  "Said  state  statutes  regulating  the  re- 
lation of  master  and  servant  are  applicable 
to  those  engaged  In  interstate  commerce  un- 
til Congress  has  acted.  Sherlock  v.  Ailing,  ' 
93  U.  S.  99,  23  L.  Ed.  819;  M.  P.  Ry.  v. 
Mackey.  127  U.  S.  208,  8  Sup.  Ct  1161,  32  Ij. 
Ed.  107;  Railway  v.  Herrlck,  127  U.  S.  210, 
8  Sup.  Ct  1176,  32  L.  m  109.  The  state 
statute,  then  even  If  we  construe  it  as  un- 
dertaking to  cover  cars  In  every  service,  in- 
terstate as  well  as  intrastate,  is  unquestion- 
ably valid,  as  against  this  objection,  until 
Congress  has  acted.  When  Congress  does 
act,  as  it  has  done,  the  result  is  simply  to 
limit  the  application  of  the  state  statute  to 
cars  in  Intrastate  service."  A  writ  of  er- 
ror was  refused  by  the  Supreme  Court  In 
that  ease.  M.,  K.  &  T.  By.  Co.  v.-  Tomer, 
138  S.  W.  1126,  is  to  the  same  effect;  It 
being  there  held:  "If  it  should  be  conceded 
that  the  state  statute  should  be  construed 
as  an  attempt,  to  regulate  Interstate  oomr 
merc^  we  do  not  UUnk  It  shonld  for  that 
reason  be  heM.  to  be  invalid,  bat  think  It 
should  be  held  to  be  merely  inoperative— in 
so  tax  as  It  affects  interstate  onnmercer- 
while  tiie  federal  statute  remains  In  force. 
In  the  absence  of  a  federal  statute  covering 
the  subject  the  state  would  clearly  have 
power  to  cover  It  by  enactments  of  its  own. 
For  the  subject  is  not  one  over  wblcii  it  can 
be  said  the  power  of  Congress  In  ocdnsive. 
in  the  sense  tbat  the  states  are  without 
power  to  act  with  r^erence  to  %  notwlthr 
standing  Inaction  with  reference  thereto  on 
the  part  of  Congress.  Covington  v.  Kentucky, 
164  U.  S.  209, 14  Sup.  Ct  1087,  38  U  Ed.  962; 
7  Cyc.  422.  If  the  federal  statute  should  be 
repealed  and  the  state  statute  should  not  be, 
clearly  on  the  repeal  of  the  former  the  latter 
would  become  operative.  Henderson  v.  Spof- 
ford,  69  N,  Y.  131;  7  Cyc.  421 ;  17  A.  &  B. 
Enc.  Law  (2d  Ed.)  66,  67,  59.  Ttiat  such  a 
result  would  follow  under  the  circumstances ' 
stated  proves  that  the  state  is  not  without 
power  to  enact,  though  for  the  time  being  It 
Is  without  power  to  enforce,  such  a  statute." 

It  follows,  therefore,  that  the  court  proper- 
ly followed  the  second  section  of  tbe  statute 
here  assailed  In  submitting  the  Issue  of  con- 
tributory negligence.  The  statute  is  as  fol- 
lows: "Sec.  2.  Tbat  In  all  actions  hereafter 
brought  against  any  such  common  carri^  by 
(or)  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  damages 
for  personal  injuries  to  any  employ^,  *  •  * 
the  t&ct  that  the  employ^  may  have  been 
guilty  of  contributory  n^lgenoe  shall  not 
bar  a  recovery,  but  the  damages  shall  be  di- 
minished by  the  Jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such 
employe.   •   ♦  •" 

Appellantfs  first  asslgnmoit  of  error  Is 
overruled,  as  Is  also  the  second  assignment 
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which  comitoliu  of  the  refusal  of  the  ctrart 
to  slve  tbe  Jury  Its  qteeial  diarge  Inatnictlog 
tbe  Jury,  In  effect  Ouit  If  ttaer  found 
tbe  evidence  that  appellee  wu  contribntorlly 
negligent  to  retain  a  TerOlct  for  defendant 
B7  ita  thlEd  aaalgnment  o£  error  aivtilant 
contoidfl  that  the  eonrt  erred  In  not  grandng 
to  It  a  new  trial  because  the  vndlspnted 
vnat  shows  that  pi«inf for  a  Tslnable  oon- 
slderatfon  executed  a  release  of  all  clalmB 
ft>r  damages  which  he  had  or  whidi  might 
thereafter  accrne,  growing  out  of  the  Injorlea 
BOfltained  by  him,  and  which  damages  he 
was  seeing  to  recover  In  this  rait  By  its 
sereral  propositions  under  this  assigiiment 
appellant  contends  that  the  great  preponder- 
ance of  the  erfdiOice  eetabllahea  the  follow- 
ing facts:  That  after  the  happening  of  the 
accident  the  plaintiff  Toluntarily,  and  with 
the  same  means  of  knowledge  aa  those  pos- 
sessed by  appellant,  executed  a  release  of  all 
claims  for' damages  which  he  had,  or  which 
might  thereafter  accrue;  that  the  defend- 
ant's physician  did  not,  inrlor  to  the  settle- 
ment make  any  statement  or  representa- 
tion to  plaintiff  as  to  the  nature  and  ex- 
t«it  of  his  injuries,  but  that  if  said  phy- 
sician did  make  any  statement  or  repre- 
sentatlon  to  him  in  r^iard  to  the  extent 
of  his  Injuries,  then  the  same  was  made  In 
good  faith,  and  constituted  the  honest  medi- 
cal opinion  of  said  physician,  and  was  not 
made  for  the  purpose  of  Inducing  a  settle- 
ment; that  defendant's  claim  agent,  at  the 
time  of  making  said  settlement  with  plain- 
tiff, made  no  representation  or  statement  to 
plaintiff  as  to  the  opinion  of  defendant's 
surgeon  as  to  the  nature  and  ext^t  of  his 
injuries,  but  that  If  he  did,  said  statements 
were  made  In  good  fitlth,  in  tbe  honest  be- 
lief that  the  same  were  true. 

The  evidence  shows  that  the  plaintiff's 
feet  were  serionsly  and  permanently  injured 
by  a  fall  from  a  bridge  upon  which  he  was 
at  work.  He  was  at  once  taken  to  a  hospital 
or  infirmary  where  the  appellant  cnstomarUy 
sent  its  injured  employes,  and  his  wounds 
dressed  and  bandaged  by  Dr.  Becord,  the 
hosi^tal  surgeon.  Dr.  O.  S.  Red  was  then 
the  chief  surgeon  of  appellant,  and  together 
wtOi.  Dr.  Stuart  had  control  of  tbe  hospital 
or  infirmarj.  About  1  o'clock  on  the  next 
day  appellants  claim  agent,  J.  W.  OIt^, 
wait  to  the  hospital  and  opened  negotiations 
with  plaintiff  for  a  settlement  of  his  claim 
against  appellant  for  his  injuries,  offering 
him  a  month's  time,  $BXi,  which  plaintiff  re- 
fused. Plaintiff  declined  at  that  time  to 
make  any  settlement,  stating  that  he  did 
not  know  how  badly  he  was  injured  and  Bad 
not  been  adviaed  in  this  regard  by  the  physi- 
cian In  diarge,  and  that  all  he  wanted  was 
what  was  rl^t,  and  be  tbonj^t  It  wonld  be 
right  to  let  bis  time  nm  on  nntU  tlie  doctor 
said  he  was  able  to  go  to  wortc,  when  Given, 
according  to  plalntiff'a  jtestlxnimy,  reified: 
"The  doctor  says  there  la  nothing  tbe  matter 


with  your  teet,  osfy  Jnst  a  oommon  qnaln. 
Ton  will  be  aU  right  In  $c  Uttle  wfaUe."  The 
claim  agent  tben  left,  and  retntned  about  S 
o'dodE  that  aftonoon  and  resumed  the  talk 
of  settlement,  when  plaintiff  rcfpeated  what 
he  bad  said  at  tbe  prerlooa  meeting,  to  yrhS/A 
Given  replied:  "We  wonM  rather  make  a 
settlement  and  be  done  with  It**  Plalntifl 
teatifled  that  Jnst  about  ads  time  Dr.  Bed 
came  into  the  room  and  asked  him  how  his 
feet  were  getting  along;  that  this  was  Dr. 
Bed's  first  visit  to  bim;  that  Dr.  Bed  felt 
of  bla  fteet,  but  did  not  nnwrap  tbem;  and 
that  when  be  got  through  feeling  of  tibem 
*it  felt  like  be  was  going  to  pull  them 
it  hurt  BO  bad,  and  I  asked  bIm.  *Doctor, 
what  do  yon  think  abont  it?  •  •  •'  and 
he  says,  'Nothing  but  a  common  sprain,  no 
broken  bones,  or  anyUilng  of  the  kind.'  and 
I  aays,  'Bow  long  do  you  think  it  will  take 
them  to  get  well?*  and  he  saya,  'About  diree 
weeks,  possibly  a  month,'  and  I  says,  'Do  yon 
really  think  they  will.  Doctor?*  and  be  saya, 
Tes,  I  know  they  will  be  all  right'  Be  says, 
'You  will  be  able  to  go  to  work  In  a  month's 
time,  do  anything  you  ever  done,'  and  then 
be  walked  on."  Plaintiff  further  testified: 
That  Given  was  present  while  Dr.  Bed  was 
making  these  statements.  Thait  when  Dr. 
Bed  went  out  Given  said,  "Excuse  me  a 
moment  I  want  to  speak  to  Dr.  Red,"  and 
that  he  went  out  staying  abont  possibly  five 
minutes,  and  returned;  witness  not  knowing 
what  was  said  between  them.  That  when 
Given  returned  he  Increased  his  offer  from 
$65  at  the  first  conversation  to  $176,  which 
plaintiff  refused,  but  then  agr^  to  take 
$195,  being  three  months'  time,  thinking  un- 
der the  doctor's  statements  that  he  wonld 
certainly  be  well  by  that  tlmfc  That  when 
Given  came  back,  he  reminded  plaintiff  of 
what  the  doctor  had  Just  said  about  his  be- 
ing well  in  a  month,  being  the  same  state- 
ment he  made  at  the  first  conversation  as  to 
what  the  doctor  had  said.  That  If  he  bad 
not  believed  the  statement  to  be  tme  he 
would  not  have  made  the  settlement  wonld 
not  have  signed  the  release.  That  when  Dr. 
Bed  made  said  statements  to  him,  the  band- 
ages were  not  off,  but  that  Dr.  Bed  after- 
wards, during  the  same  week,  saw  the 
wounds  with  the  bandages  off.  The  state- 
ments testified  to  as  made  by  I^.  Red  and 
Given  were  reiterated  on  croBa«ramlnatlon. 

Charles  Bl  Carr,  who  was  ivesent  whra 
Given  first  called,  testified:  "Mr.  Given  told 
him  the  doctor  did  not  think  bis  injuries 
would  amount  to  very  much,  aa  well  as  I 
remember" — on  cross-examination  the  wit- 
ness saying:  "I  said  Mr.  Given  aald  the  doc- 
tor aaid  he  did  not  think  bla  injuries  would 
amonnt'to  very  mncb;  be  dldnt  say  what 
doctor  said  that;  he  Just  said  the  doctor  said 
that" 

Dr.  Bed  testified  that  he  had  no  recollec- 
tion of  Brli^fs  case,  only  be  knew  from  bis 
face  be  bad  seen  him  aomewboflb  bat  stated 
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tbat  from  bU  habit  he  would  not  give  an 
opinion  of  a  man's  Injury  withoat  an  examin- 
ation, and  that  it  he  gave  an  opinion  at  all 
It  woald  be  an  honest  opinion,  and  not  a  false 
one,  for  the  pnrpose  of  effecting  a  settlement 
On  cross-examination  he  testified:  "It  Is  tme 
that  on  many  occasions  my  assistants  have 
told  me  abont  this  or  that  patient,  and  his 
Injuries,  many  times;  that  Is  a  fact,  and 
of  course  I  would  assnme  they  had  diagnosed 
their  Injuries  correctly,  in  many  cases.  If 
they  (my  assistants)  reported  to  me  the  In- 
Jnry  was  not  serloos,  I  would  assnme  their 
report  was  correct"  He  testified  that  while 
he  had  no  recollection  of  Brlght's  case,  "X 
CO  in  and  talk  to  the  patients,  of  coarse; 
that  is  my  business.  I  remember  of  talking 
to  patients  In  the  presence  of  Mr.  Oiven; 
I  liaye  talked  to  people  In  Mr.  Glven's  pres- 
ence. That  has  not  frequently  happened; 
It  has  happened."  Tbat  he  had  no  recollec- 
tion of  Given  notifying  blm  In  plalntUTs 
case  to  be  at  the  hospital  at  a  certain  time, 
"but  I  have  a  recollection  in  other  cases  he 
has  notified  me  be  wanted  me  to  be  there; 
he  has  done  that"  Again:  "As  to  whether 
I  have  ever,  In  Oiven's  presence,  told  a  pa- 
tient what  his  condition  was  if  the  patient 
asked  me,  or  if  Given  would  ask  me — if  I 
was  there,  it  vras  to  give  Mr.  Given  an  opin- 
ion as  to  what  was  the  condition  of  the  pa- 
tient; that  Is  the  Idea,  that  fat  exactly  what 
I  was  there  for."  That  the  employes  were 
paying  50  cents  a  month  for  hospital  service, 
but  that  be  did  not  consider  himself  as  much 
their  doctor  as  the  railroad  company's  doc- 
tor, and  that  he  was  employed  by  the  rail- 
road for  the  purpose  of  treating  their  sick 
and  injured;  and  had  nothing  to  do  with  the 
fund  paid  by  the  employes,  and  that  It  was 
optional  with  him  whether  he  would  give  a 
man  lying  there  in  the  hospital  any  advice 
or  information,  but  that  he  would  always  tell 
him,  though  optional  with  him  to  do  so,  if  he 
thonght  the  Information  would  not  be  Inju- 
rious to  him.  That  he  would  not  have  given 
plaintiff  an  opinion  on  such  superficial  exam- 
ination as  merely  taking  hold  of  and  feeling 
and  pulling  at  bandaged  anklte  and  feet 
Finally:  'Itae  day  after  he  was  hurt  I  could 
not  have  represented  to  falm  that  he  would 
be  all  r^t  in  a  month,  whoi  that  r^reaen^ 
tation  waa  falae;  I  couldn't  glre  a  man  an 
oxdnlon  on  Bomething  I  didn't  know;  If  I 
lmdn*t  azamlned  Um,  I  wouldn't  have  an 
oidnlon." 

Given  teatliled.  In  eontradlctlou  of  plain- 
tiff's teattmony  as  to  the  statementa  upon 
wtith  title  release  was  obtained,  ttiat  on  his 
way  to  plaintUTs  ward  at  the  hosi^tal,  he 
talked  with  Dr.  Beoord,  and  aaked  about 
lAalntlff^  oimdltlon,  saying:  "Before  I  went 
to  see  Bright  I  already  knew  from  Dr. 
BecoM  what  he  thoutfit  about  Bri^blfs  In- 
Joiles.  I  did  not  talk  to  any  other  doctor 
about  bis  iajurloB:  I  did  not  see  any  other 
doctor  about  his  injuries.   Dr.  Record  told 


me  Bright  had  a  badly  sprained  ankle,  and 
possibly  a  fractured  bone,  but  he  could  not 
telL  I  do  not  recaU  that  I  told  Bright  when 
I  waa  talking  to  him  about  a  settlement  what 
the  doctor  had  told  me."  This  was,  In  effect 
reiterated  on  cross-examination;  the  witness 
saying:  "I  knew  the  condition  of  his 
(Brlght's)  leg  from  what  Dr.  Becord  toiUl  me; 
I  knew  wliat  he  thought" 

Dr.  Record  was  not  called  as  a  witness. 

The  release  relied  upon  to  defeat  a  recov- 
ery by  plaintiff  was  Introduced  In  evidence 
by  defendant,  and  Is  as  follows :  "In  consid- 
eration of  the  sum  of  one  hundred  and  ninety- 
five  dollars  ($186.00)  to  me  thfai  day  paid  by 
the  Houston  &  Texas  Central  Railroad  Com- 
pany, I  hereby  release  said  company  from  all 
dalma,  demands  and  causes  of  action  against 
It  which  have  accrued,  or  may  hereafter  ac- 
crue, to  for  all  damages  of  every  na- 
ture whatsoever,  received  in,  and  resulting 
from,  an  accident  at  or  near  Houston,  I^ias, 
on  or  about  July  12,  1909,  in  which  W.  W. 
Bright  was  Injured  by  falling  from  White 
Oak  Bayou  bridge,  upon  which  I  was  work- 
ing in  the  capacity  vt  bridge  carp^ter. 
Said  sum  Is  accepted  by  the  undersigned  in 
settlement  for  all  damages,  injuries  and  dis- 
abilities, which  may  hereafter  result  from 
said  accident  as  well  as  for  those  now  known 
to  have  been  caused  thereby.  It  la  expressly 
understood  and  agreed  that  said  sum  is  paid 
and  accepted  not  only  for  time  and  wages 
lost  expenses  incurred,  and  property  dam- 
aged and  destroyed,  but  also  in  full  and  final 
settlement  of  all  claims  of  every  nature 
caused  by  said  accident  To  secure  this  set- 
tlement and  the  payment  of  said  sum  I  here- 
by represent  to  said  company  that  I  am 
twoity-one  years  of  ag^  and  that  I  r6Iy 
wholly  upon  my  own  judgment  belief  and 
knowledge  of  the  nature,  extent  and  duration 
of  said  injuries,  disabilities  and  damages* 
and  that  no  representations  or  statememts 
about  'them,  made  by  said  company's  sur- 
geons or  agents,  have  influenced  me  in  mak- 
ing, nor  induced  me  to  mak^  this  settlement 
No  promise  of  emph^moit  nor  other  agree- 
ment not  herein  expressed  has  been  made  by 
said  company,  nor  any  of  Ite  offlcers, 
agents  or  employes.  Witness  my  hand  at 
Houston,  Texas,  July  18,  1000.  tSignedl  W. 
W.  BrU^t"  This  release  was  acknowledged 
by  plaintiff,  the  usual  form  of  admo^edg- 
ment  of  a  deed  followed  to  whldi  is  added 
'*that  he  has  nod  it  (the  release^,  fully 
understands  its  meaning  and  effect,  and' 
konws  that  It  is  an  unconditional  release  In 
full,  and  that  be  voluntarily  executed  it  as 
Buch,"  The  plaintiff's  signature  to  the  re- 
lease vraa  witnessed  by  Fred  D.  Oarstens  and 
B.  A.  Hudson,  and  these  atteBtlng  witnesses 
made  affidavit  at  the  time  tbat  the  release 
was  read  aloud  by  fh»  notary  in  their  pres- 
ence  and  hearing,  and  that  plaintiff  "stated 
to  us  that  be  fully  understood  Its  meaning 
and  effect  knew  that  It  was  an  unconditional 
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release  In  fnll,  and  Tolnntarlly  ezecated  it 
for  the  purposeB  and  consideration  therein 
expressed."  It  was  shown  that  the  release 
was  prepared       detaidants  dalm  agent, 

Given. 

That  the  Injuries  from  which  plaintiff  was 
suffering  at  the  time  of  the  negotiations  for 
a  settlement  were  pending  were  not  a  com- 
mon sprain,  from  which  he  could  have  recov- 
ered In  from  three  weeks  to  a  month,  bat  that 
the7  were  serious  and  permanent,  is  shown 
by  the  testimony  of  Dr.  Gavin  Hamilton. 
"This  foot  here — he  has  got  practically  no 
arch  to  his  foot  at  all — yon  can  see  here, 
comes  right  down  almost  flat  on  the  table; 
this  one  also;  and  this  foot,  the  right  foot, 
has  the  lesser  of  that,  has  diverted  some,  it  is 
not  in  a  proper  line  with  the  leg,  so  when  he 
bears  weight  on  that,  the  tradency  of  that  foot 
Is  to  pull  out  like  that  every  time  he  steps  on 
It;  It  draws  on  the  ligaments  and  stretches 
them;  that  restdts  from  tlie  breaking  down 
of  the  ligaments  and  the  dislocation  of  tbe 
smalt  bones  In  the  foot;  I  refer  to  tbe  tarsal 
bone;  those  ligaments  are  simply  broken 
down  and  dislocated  to  the  point  you  can 
see  the  declivity,  can  see  tbe  deformity  in  the 
foot,  and  destroys  tbe  arch  of  the  foot  so  he 
cannot  stand  on  his  foot  any  length  of  time 
without  producing  pain,  and  carrying  heavy 
weight,  anything  like  that,  lifting,  would 
tend  to  make  the  Injury  worse;  It  disables 
him  from  doing  mannal  labor  where  he 
would  have  to  be  on  his  feet  all  the  time; 
and  an  injury  of  that  kind  Is  permanent; 
It  Is  an  injury  that  cannot  be  remedied;  It 
Is  a  serious  injury,  so  far  as  his  ability  to 
work  is  concerned;  it  has  nothing  to  do  with 
his  life,  anything  of  that  kind." 

[4]  This  court  has  no  authority  to  set  aside 
a  v^^ct  against  the  great  preponderance  of 
the  testimony  unless  the  preponderance  Is 
Bxxdx  as  to  indicate  prejudice,  passion,  or 
other  imprc^r  motive.  As  said  by  this  conrt 
in  Railway  v.  Rowell,  46  8.  W.  7fl6;  "It  may 
be  that  the  preponderance  of  the  evlden<%  is 
against  the  verdict;  but,  if  so.  It  is  not  such 
preponderance  as  would  authorize  us  to  set 
it  aside.  Appellate  courts  should  not  sub- 
stitute their  Judgment  npon  the  facts  for  that 
of  the  Jury  unless  the  verdict  be  without 
legal  support,  or  Is  so  manifestly  against  the 
evidence  as  to  show  nnmistakabte  prejudice 
or  sympathy."  To  the  same  effect  are  Rail- 
way V.  Holland,  27  Tex.  Civ.  App.  397,  66 
S.  W.  68,  and  Railway  v.  Lee,  60  Tex.  660, 
7  S.  W.  824.  In  the  case  last  dted  our  Su- 
preme Court  says:  "It  is  not  necessary  for 
us  to  say  what  our  conclusion  would  be  as  to 
the  facts  If  called  to  pass  upon  them  In  the 
first  instance^  Where  there  is  not  sufildeut 
evidence  to  sustain  a  verdict,  this  court  will 
reverse  the  Judgm^t;  but,  if  there  be  suffi- 
cient evidence,  It  cannot  Interfere  merely  be- 
cause we  think  the  weight  of  the  affirming 
testimony  Is  against  It"  The  rule  being  as 
above  stated,  It  la  only  necessary  for  this 


court  to  examine  the  record  to  ascertain 
whether  the  evidence  was  sufficient  to  sus- 
tain the  verdict  upon  the  issue  raised,  and, 
If  Buffident,  the  verdict  should  be  upheld, 
notwithstanding  we  might  have  readied  a 
different  conclusion  had  we  been  called  to 
pass  upon  the  facts  in  the  first  instance. 

[I]  The  Jury  had  the  rlg^t  to  condude 
from  tbe  testimony  of  the  plaintiff  that  Dr. 
Bed,  appellant's  chief  sui^eon,  represented  to 
plaintiff,  at  a  time  that  Given,  the  dalm 
agent,  was  present  and  trying  to  effect  a 
settlement  with  him,  that  plalntltTs  Injuries 
consisted  of  only  a  common  sprain,  and  that 
he  would  be  as  well  as  ever  and  could  do  any 
work  he  had  ever  done  In  three  weeks  or  a 
month,  and  that  this  statem^t  was  not  true, 
because  the  injuries  were  serious  and  perma- 
nent, but  the  statement  was  believed  by 
plaintiff  to  be  true  and  he  was  induced  there- 
by to  make  the  settlement,  which  he  other- 
wise would  not  have  made.  It  may  be  con- 
ceded without  In  the  least  dianglng  the  re- 
sult that  Dr.  Bed,  If  he  made  the  statement, 
believed  his  diagnosis  and  prognosis  were 
correct,  but  if  he  made  the  st^temoit  at  all 
he  did  so  after  such  a  superficial  examlna* 
tlon  as  to  not  lead  to  a  discovery  of  tbe 
real  injury.  It  was  after  this  statement  was 
made  to  plaintiff  and  after  the  dalm  agent 
had  retired  from  the  room  to  consult  further 
with  Dr.  Red,  and  had  returned,  that  tbe 
plaintiff  agreed  to  the  settlement  and  signed 
the  release  offered  in  evidence.  When  Given 
returned  to  i^lntlff,  he  repeated  what  Dr. 
Red  had  said,  although  at  that  time  he  knew 
from  the  atatemoit  of  Dr.  Becord,  the  hospi- 
tal physician,  as  he  himself  testified,  that 
plaintiff  had  badly  sprained  ankle  and 
possibly  a  fractured  bona**  When  Oivm, 
boOi  before  and  after  tbe  visit  ot  Dr.  Bed, 
knew  that  the  statement  made  by  Dr.  Bed, 
as  testlfled  plaintiff,  was  not  In  tvst  time, 
he  having  beoi  apprised  by  Dr.  Becord  that 
tbe  injuries  wore  serious,  yet  nevertheless 
used  Dr.  Bed's  statement  as  a  means  of  de- 
ception to  procure  by  the  rdeose  an  advan- 
tageous settlement  In  favor  of  the  defendant, 
he  practiced  a  fraud  upon  plaintiff  which 
tainted  the  transaction  and  rendered  the 
contract  of  settlement  void.  Railway  v. 
Huyett,  49  Tex.  Civ.  App.  395,  108  S.  W.  602; 
20  Cyc.  31,  32. 

The  case  of  El  Paso  A  Southwestern  Co.  v. 
Kramer,  141  S.  W.  122,  relied  upon  by  appel- 
lent,  Is  not  In  conflict  with  the  opinion  here 
expressed.  In  that  case  the  court  expressly 
held  that  the  evidence  showed  that  the  state- 
ments made  by  the  defendant's  physician  to 
Kramer  npon  which  he  relied  in  making  set- 
tlement were  not  tainted  with  fraud,  not 
made  for  the  purpose  of  Inducing  a  settle- 
ment, but  were  medical  opinions  delivered  In 
good  faith.  That  case,  upon  the  reasoning  ot 
the  court,  in  fact  niAolds  the  cosclnsiona  we 
have  here  reached. 
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The  record  dlsdoslns  no  reversible  error, 
the  JodgmMit  of  the  eonrt  below  miut  be 
affirmed. 


EMERY  et  aL  t.  BARFIELD  et  aL 

^Joiut  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Uareh  8, 1913.   Rehearing  Denied 
AprU  4,  1913.) 

1  Afpkal  ahd  Bbrob  (I  11^*)  —  OonoLir- 

MORS  01  Fact  and  Law-^Ddtt  to  Filb— 

BiTKCT  at  Failubs. 

The  failnre  of  the  trial  Judge  to  file  find- 
ings of  fact  and  conclusions  of  law  within  ten 
days  after  the  adjournment  of  the  term,  as  re- 
qaired  by  Ber.  Civ.  St.  1911,  art  2076,  necesal- 
tates  a  reversal  nnless  time  is  a  statemrat  of 
facta  in  the  record  from  which  It  appears  that 
appellant  could  not  reasonably  have  oeen  prej- 
udiced by  the  failure. 

[Ed.  Not& — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4622;  Dec.  Dig.  {1165.*] 
2.  Appkal  aud  Ebbob  (i  627*)  —  Rbcobd  — 

FuDinaa  and  CoHci.treionB— Tub  to  Filx. 
The  attempt  of  the  trial  jndge  to  file  flnd- 
Ings  of  fact  and  eouclnrions  of  law  after  the 
time  prescribed  fay  Rev.  Civ.  St  1911,  art  2076, 
does  not  make  the  findings  and  eonclnalonB  a 
part  of  the  record  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  2381-2383;  Dec  Dig.  i 
KST.*I 

S.  HUSBAHD  AND  WOT  (|  282*)— FBOPKBTT— 

BuBDiN  or  PBOor. 

The  rule  that  the  burden  of  proof  is  on 
him  wbo  asserts  the  separate  diaracter  tit  prop- 
er^ does  not  apply  where  defendant  denies  the 
allegatio&s  ctf  luaintifF  who  asserts  the  com* 
mnnity  character  of  the  property,  and  plaintiff 
has  the  burden  of  proving  the  community  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
WUe,  Gent  Dig.  H  913,  914;  Dec.  Dig.  |  262.*] 

4.  HUBBAHD  AHD  WZH  Q  119*)— OOXmTAnO- 

u— Vauditt. 

A  conveyance  by  a  husband  to  his  wife 
vests  Ae  separate  estate  in  her  as  l>etween  the 
parties  and  their  heirs,  and  tliis  Is  true  wheth- 
er the  conveyance  so  limits  the  estate  or  not 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wilt,  Cent  Dig.  H  424-429,  447;  Dee.  Dig.  | 

llflL*] 

HnSBAHD  A»D  WiFB  (IISI*)— COHTETAirO- 

bs~8epabate  EsriATB— Evidbnci. 

Proof  that  a  husband  ceased  a  conveyance 
to  be  taken  in  his  wife's  name  tends  to  show 
that  it  was  the  intention  of  the  parties  that 
the  property  shoold  he  her  aeparate  property, 
and  this  is  tne  whether  tiie  eonrideration  waa 
paid  from  her  separate  property  or  from  the 
community. 

_|Ed.  Note.— For  o^er  cases,  see  Hnsband  and 
THfe.  Gent  Dig.  U  426.  471-488;  Dec.  Dig.  i 
18L*1 

6L  Fbaupulbht  ConvETANOBS  (I  174*)— Va- 
uditt—Pasties  Entitlkd  to  Attack. 
A  deed  fraadnlent  as  to  creditors  of  the 

grantor  is  binding  <m  falm  and  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Fraadnlent 

^T^nt^Cettt^  I^.  11^.  681.  088-636, 

7.  Appbaz,  aho  Ebbob  Q  116S*V— Fihdiros 
or  Fact  and  GoHCLtwoira  of  Law— Fail- 
VBB  TO  Filb— Btfeot. 

Where,  In  a  salt  by  children  to  recover  an 

undivided  community  interest  vt  their  deceased 


father  In  real  estate,  the  children  had  the  bar- 
den  of  proving  the  commanlty  character  of  the 
property  on  various  issues,  the  bilare  of  the 
court  to  file  findings  of  fact  necessitated  a  re- 
versal of  a  judgment  for  the  children  for  the 
failure  notwithstanding  a  statement  of  facts 
probably  prevented  defendant  from  making  a 
proper  presentation  of  the  case  to  the  appellate 
court  within  court  role  62a  (149  8.  W.  z). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4622;  Dec.  Dig.  |  116S.*] 

Conner*  O.  «lieBatili|. 

AnwBl  from  District  Gonrt^  Taylor  Gonn- 
ty;  T.  L.  Blanton^  Jndga 

Action  by  F.  H.  Barfleld  and  others  against 
S.  Bl  Blmery  and  another.  From  a  Judgment 
for  plalntUSi,  defoidants  appeaL  BeTersed 
and  remanded. 

Ben  L.  Cox  and  Eugene  De  Bogory,  both  of 
Abllen^  for  appellants.  J.  H.  Wagstafl*  of 
Abilene,  for  axq^eUees. 

CONNER,  O.  J.  For  the  second  time  ap- 
pellants present  to  this  court  for  revision  an 
adverse  Judgment  In  a  suit  against  them  by 
appellees  F.  H.  Barfleld  and  others,  wbo  are 
the  children  and  children-ln-law  of  Susan 
Sullivan  and  J.  H.  Sullivan,  deceased,  to  re- 
cover the  allied  undivided  community  in- 
terest of  their  father,  J.  M.  Sullivan,  In  a 
part  of  the  Samuel  Andrews  survey  situat- 
ed in  Jones  county.  See  138  S.  W.  419.  On 
the  former  appeal  the  Judgment  was  revers- 
ed because  of  an  erroneous  charge.  The  is- 
sue uiwn  which  the  case  turns  is  whether  at 
the  date  of  the  death  of  J.  M.  Sullivan  the 
land  in  controversy  was  community  property 
or  the  separate  property  of  Susan  Sullivan, 
the  surviving  wife  under  whom  appellants 
claim.  The  trial  now  presented  for  review 
was  before  the  court  without  a  Jury,  and  the 
plalntlffB  again  secured  a  Judgment  in  their 
favor,  from  which  this  appeal  is  prosecuted. 

[1]  The  first  question  presented  Is  one  of 
practice.  Within  due  time  after  the  trial  ap- 
pellants filed  their  written  motion  under  the 
statute  reqaestlng  the  court  to  file  his  find- 
ings of  fact  and  conclusions  of  law,  and  this 
motion  was  called  to  the  court's  attention  In 
due  time  and  order.  The  court  failed  to  file 
his  conclusions  within  ten  days  after  the  ad- 
journment of  the  term,  as  required  by  article 
2076,  Revised  Statutes  1911,  although  he  did 
do  so  later,  which,  however,  have  not  been 
brought  op  in  the  record.  The  court  In  his 
explanation  to  the  bUI  of  exceptions  present- 
ing the  matter  undertakes  to  excuse  his  fail- 
ure on  the  ground  that  he  and  his  home  were 
quarantined  by  duly  constituted  health  oOl- 
cers  during  the  period  necessary  for  the  prep- 
aration of  the  conduslons,  and  this  explana- 
tion la  controverted  by  a  number  of  affida- 
vits of  contrary  Import  We,  however,  ar« 
of  optnlon  that  the  Issue  presented  by  the 
explanation  and  controverting  affidavits  must 
be  disregarded  as  immaterial,  for  the  effect 
of  a  failure  to  die  such  conclusions  upon  the 
rights  of  the  hxing  party  is  necessarily  the 
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same  wbether  tbB  conrf a  fallnre  be  culpable 
or  wholly  blamelees.  The  question  then  Is; 
Shall  the  Judgment  be  reversed  because  of 
the  failure  of  the  court  to  file  bis  couclu- 
alons  of  fact  and  law  as  requested?  The  ma- 
jority think  It  must  be  so  ordered,  while  the 
writer  entertains  a  contrary  Tlew.  In  expla- 
nation of  the  dlfTerenc&of  opinion  among  us, 
It  should  be  stated  that  a  statement  of  facts 
was  duly  made  out  and  filed  In  the  court  be- 
low which  was  agreed  to  by  all  parties  and 
approved  by  the  court,  and  that  therefrom, 
omitting  transmutation  of  title  not  thought 
to  be  necessary  to  give,  it  in  effect  appears 
that  the  land  involved  in  controversy  became 
vested  in  J.  M.  Sullivan  in  1882  as  the  com- 
munity property  of  himself  and  wife,  Su- 
san Sullivan.  It  la  undisputed  that  on  the 
17th  day  of  September,  1891,  one  R.  H.  Par- 
ker instituted  his  suit  against  J.  M.  Sullivan 
in  a  justice's  court  upon  a  promissory  note 
ft>r  ¥84.02;  that  on  October  26,  1891.  Judg- 
ment was  rendered  for  the  plaintiff  against 
the  defendant  J.  M.  Sullivan  for  the  sum  of 
f 23.60,  together  with  costs,  and  that  ezeca- 
tion  issued  upon  such  Judgment  on  November 
10,  1891,  whl<A  was  returned  showii^  a  levy 
upon  a  small  amount  of  cash  In  the  hands  of 
a  constable;  that  an  alias  execution  by  vir- 
tue of  said  Judgment  was  issued  December 
9, 1801,  which  at  an  hour  not  shown  was  lev- 
led  upon  land  Including  that  In  controversy 
on  December  10,  1891,  by  virtue  of  which 
levy  the  land  In  controversy  was  later  sold  to 
R.  H.  Parker  for  $25.  The  r^olarlty  of 
these  proceedings  is  In  no  wise  questioned. 
On  the  day  of  the  levy  of  the  aliaa  execution, 
to  wit,  on  December  10,  1891,  at  an  hour  not 
shown,  J.  M.  SnlUvan  made  a  quitclaim  deed 
to  his  wife,  Susan  Sullivan,  conveying  1,100 
acres  of  the  Samuel  Andrews  survey  (Includ- 
ing the  land  In  controversy)  for  a  recited  con- 
sideration of  $10  paid  and  Susan  Sullivan's 
assumption  of  a  mortgage  indebtedness  of 
$2,000.  The  evidence  is  silent  as  to  whether 
this  deed  was  executed  before  or  after  the 
Pa^er  levy.  It  was  not  .recorded,  however, 
until  February  23,  1882,  some  time  after  the 
levy  and  return  of  the  execution.  Later,  viz., 
on  March  29, 1892,  the  said  B.  H.  Parker  ex- 
ecuted a  quitclaim  deed  to  Susan  Sullivan 
for  a  consideration  of  ^TS  paid,  conveying  901 
acres  of  the  Samuel  Andrews  survey  which 
included  the  land  In  controversy.  J,  M.  Sul- 
livan died  Intestate  on  September  7,  1892, 
and  this  suit  was -instituted  on  April  19, 1909. 

There  Is  further  evidence  showing  later 
conveyances  from  Susan  Sullivan  to  her  son, 
S.  B.  Emery,  one  of  the  appellants  herein, 
upon  the  consideration  of  caring  for  her  dur- 
ing the  remainder  of  her  life,  and  f^m  S. 

Emery  conveying  100  acres  to  the  appel- 
lant W.  Ij.  Grogan ;  but,  as  the  particulars 
relating  to  these  conveyances  are  not  deem- 
ed pertinent  to  the  present  Inquiry  they  need 
not  be  further  noticed. 

Susan  SulIlTOn  at  the  time  of  the  trial  was 
abont  88  Tears  of  tf^  and  tbt  onl/  rabstan. 


tial  controversy  in  the  crldoDoe  Is  wbeUur 
the  $76  paid  to  B.  H.  Parker  for  his  convey- 
ance on  March  29.  1892,  was  of  tbe  separate 
estate  of  Susan  Sullivan.  On  tbe  last  trial 
she  testified  on  this  subject :  "I  gave  him  (3. 
M.  Sullivan)  the  money  to  redeem  tbe  land. 
I  gave  him  86  or  87  dollars,  somewhere.  Tba 
money  that  I  gave  him  at  that  time  I  got 
from  my  father,  Samuel  Andrews.  *  •  * 
I  have  got  some  of  that  original  money  now 
that  I  got  from  my  father's  estate^  It  la 
gold.  I  have  got  a  right  smart  of  it  now.  I 
came  from  Earntt  county  up  here  on  the 
Clear  Fork.  My  father  did  not  live  in  Karnes 
county.  He  lived  In  De  Witt  county.  There 
is  where  he  died.  My  recollection  is  that  it 
must  have  been  something  like  three  or  four 
years  before  my  husband's  death  that  I  gave 
him  that  86  or  87  dollars.  He  came  to  town 
right  straight  the  day  I  gave  blm  the  money. 
I  guess  he  came.  He  said  he  did.  That  $86 
was  a  part  of  the  original  mon^  that  I  got 
from  my  father's  estate."  The  plalntUTs 
howerer.  introduced  Susan  Sullivan's  testi- 
mony upon  a  former  trial,  which  on  the  same 
subject  la  as  fallows:  "The  money  I  let  Mr. 
Sullivan  have  was  to  redeem  the  property 
from  taxes.  I  thought  I  told  you  when  that 
was.  I  could  not  say  positively  when  that 
was.  I  do  not  know  anything  about  anybody 
going  there  and  selling  the  land.  I  never 
saw  anybody  come  in  there  and  sell  the  land 
that  I  know  of.  Nobody  ever  told  me  that 
the  sheriff  sold  the  land.  It  never  was  that 
I  know  of.  I  have  no  recollection  of  It  I 
gave  him  that  money,  of  course,  to  recover 
the  land.  I  got  that  mon^  from  my  father. 
It  came  from  my  father.  I  had  stock  and  I 
bad  money.  I  always  have  money  and  I  al- 
ways did  have  It  I  had  stock  and  horses, 
of  course,  wasn't  that  something  coming  to 
me?  I  bad  the  money  and  I  always  bad  It, 
I  told  you.  That  came  off  of  the  place  there 
and  I  had  money  besides.  Just  so  I  had  it, 
that  is  sufficient  It  came  from  the  Increase 
of  the  stock  nty  father  gave  me."  There  was 
also  testimony  by  the  <Aildren  plaintiffs  to 
the  effect  that,  if  their  mother  had  on  band 
at  the  time  of  tbe  sale  of  the  land  to  Parker 
any  original- money  received  from  her  fath^* 
they  had  no  knowledge  of  it  and  that  conttn- 
uoualy  for  a  number  of  years  after  their 
father's  death  their  mother,  Susan  Sullivan, 
frequently  referred  to  and  acknowledged 
their  Interest  In  the  land  In  controvovy. 
This,  however,  was  denied  by  Mrs.  Sullivan. 
The  foregoing  presents  all  of  the  evidence 
deemed  necessary  to  present  and  subetantial- 
ly  all  relating  to,  the  question  under  consid- 
eration, unless  perhaps  reference  should  be 
made  to  the  fftct  that  there  was  some  testi- 
mony tending  to  show  that  J.  M.  SuUlvan 
had  become  Insolvent  before  the  date  of  the 
Parker  Judgment 

Under  this  state  ot  fftcts,  as  before  stated, 
the  majority  think  tbe  Judgment  must  be 
reversed;  their  view  being  presented  In 
language  of  ICr.  JusUoe  8PBBB  as  fonovs: 
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"It  im  nmceded,  as  Indeed  It  mtut  be  xuaAet 
the  authorities,  tbat  an  error  has  been  com- 
mitted by  the  trial  Judge  which  ordinarily 
would  require  a  rereraal  of  the  Judgment. 
We  zetei  to  the  fiUlure  of  the  trial  Judge  to 
file  his  flndlngs  of  fact  after  haTlng  been 
duly  requested  to  do  so  by  the  appellants. 

[2]  "The  fact  that  'after  ten  days  hare 
elapsed  from  the  adjournment  tjt  the  court 
the  power  of  the  trial  Judge  to  file  condn- 
alons  of  fact  and  law  ceases'  (Wandry  t. 
Williams  [Sup.]  124  S.  W.  SS),  and  the  a^ 
tempt  of  the  trial  Judge  to  file  such  condn- 
Blons  after  that  time  did  not  constitute  that 
paper  any  part  of  the  record  on  this  appeal, 
and  the  failure  of  appellant  to  Incorporate 
the  same  Into  the  transcript  Is  to  be  com- 
mended rather  than  criticised.  It  would  have 
been  striken  out  on  motion.   See  Bradford 

Knowles,  11  Tex.  Olr.  AhhP-  672,  33  S.  W. 
140.  We  ai^EOTe  the  role  as  gnioted  from 
Mr.  JusUce  Reeae  of  file  First  district  to  the 
effect  that  the  error  in  this  case  sbotdd 
work  a  reversal  *unles8  there  is  a  statement 
of  facts  in  the  record  from  which  it  appears 
ttiat  the  party  appealing  could  not  reason- 
ably have  been  prejudiced  by  sucb  fidlure  and 
refusal.*  There  is  a  statemrat  of  facts  In 
the  record,  but  it  is  imposslhle  to  say  that 
from  the  evidence  the  trial  Judge  was  forced 
to  find  in  a  way  to  support  the  Judgment 
rendered  by  bim  In  this  ca8& 

[»]  "If  the  statement  that  the  single  Issue 
presCTted  was  wbetlwr  the  land  Involred  In 
etmtroTer^  was  at  tbe  date  of  the  death 
of  T.  M.  SuUStu  the  aerate  prtqierty  of 
Susan  Sullivan  or  the  community  property 
at  J.  v.  SolllTan  and  his  wife  be  accepted 
as  correct,  nsrertbelesa,  In  determining  wheth- 
er ax  not  tbe  error  is  reversible  and  prob- 
ably injnilonily  affected  the  appellant,  it 
must  be  borne  In  ndnd  tiiat  tbe  burden  of 
proof  on  Um  whole  ease  was  on  appellees  to 
prore  that  the  pnywty  was  the  community 
property  <tf  J.  IL  SnlUran  and  Susan  Sulll- 
van.  The  rule  that  the  burden  of  proof  la 
on  him  who  asserts  tbe  separate  diaracter 
of  property  to  prore  it  can  bare  no  possible 
^tpUcatlim  In  this  ease  for  the  reason  that 
aKieUanta  are  not  maUiv  any  such  asser- 
tion In  their  pleadings.  They  are  merely 
denying  the  allegattons  of  the  plalntltts,  who 
tbemsdvea  by  their  action  have  asserted  the 
community  ebaracter  at  the  property  and 
on  whom,  tberefor^  the  burden  rests  to  prove 
it  A  recognition  of  this  universal  rule  of 
evidence  necessarily  will  result  In  a  reversal 
of  the  case. 

[4]  "Let  It  be  conceded  that  the  convey- 
ance of  the  property  by  Sarah  E.  Barfleld 
and  MrsL  Murray  to  J.  M.  Sullivan  In  18S2 
constituted  the  same  the  community  property 
of  the  SuUivans,  yet  on  December  10,  1891, 
J.  M.  Sullivan  by  his  deed  conveyed  the  prop- 
erty to  his  wife.  Susan  Sullivan,  which  con- 
veyance, as  held  by  us  on  tbe  former  appeal 
of  tUs  csM  (Emery  r.  Barfleld,  138  &  W. 


419),  'as  between  busband  and  wife  and 
necessarily  their  heirs,'  bad  the  effect  of 
vesting  a  separate  estate  In  the  wife;  and 
this,  too,  whether  the  instrument  so  limits 
the  estate  or  not  The  deed  could  have  no 
other  effect'  The  fact  that  on  the  aame 
day  the  land  was  levied  on  by  an  execution 
creditor  of  J.  M.  Sullivan,  and  that  the  evi- 
dence is  silent  as  to  whether  this  deed  (from 
Sullivan  to  his  wife)  was  executed  before  or 
after  the  Parker  levy,*  is  all  the  more  reason 
why  the  cause  should  be  reversed.  Tbe  bur- 
den of  proof  being  on  appellees  to  show 
the  community  character  of  the  property,  it 
necessarily  devolved  upon  them  to  show,  in 
order  to  overcome  the  conveyance  from  J. 
M.  Sullivan  to  his  wUe,  that  at  the  time  he 
executed  It  he  had  no  title  by  reason  of  the 
prior  levy  of  the  Parker  execution.  Falling 
in  thla,  the  title  passed  by  Sullivan's  deed 
to  his  wife  and  the  defendants  would  be  en- 
titled to  a  finding  and  Judgment 

[B]  "Again,  the  evidence  shows  tbat  after 
the  execQtlon  sale  to  Parker  he  reconveyed 
the  property  to  Susan  Sullivan,  and  it  Is 
admitted  ttiat  there  is  a  subsUntlal  contro- 
versy in  the  evidence  as  to  whether  the  con- 
sideration for  this  reconveyance  was  paid 
from  the  separate  estate  of  Susan  Sullivan. 
Mrs.  SulUvan  tesUfled  that  it  wa&  She  also 
testified  in  addition  that  it  was  not  true  that 
she  and  her  husband,  after  he  executed  tbe 
deed  to  her,  oonsldered  the  land  as  com- 
munity pn^rty,  nor  was  It  true  that  she 
and  her  children  had  treated  and  oonsldered 
it  as  oommnnltar  property  aftw  J.  M,  Sulli- 
van's deatlL  TUs  testimony,  in  connection 
witb  evidence  tending  to  sbow  that  J.  M. 
Sullivan  caused  the  conveyance  to  be  taken 
in  his  wife's  name,  even  though  the  Instru- 
men t  did  not  convey  to  her  separate  use,  tend- 
ed to  sbow  tbat  It  was  the  intention  of  the 
parties  tbat  the  property  should  be  tlie  sep- 
arate iwoperty  ot  Hn.  SuUlvan,  and  tills 
would  be  the  tendency  whether  the  consldera< 
tlon  was  pidd  fnnn  Mrs.  Sullivan's  separate 
proper^  or  tram  tba  oommnnity.  Story  t, 
Marsban,  24  Tex.  S06,  76  Am.  Dee.  106; 
Peters  v.  Clements,  46  Tex.  114;  Tlson  v. 
Qass,  46  Tex.  Civ.  App.  163,  102  8.  W.  761. 
Upon  this  last  question  also  tbe  burden  of 
proof  was  upon  appellees  to  show  tbe  com- 
munity character  of  the  proper^. 

[t]  "It  andla  appellees  nothing  if  tbe  deed 
from  J.  M.  Sullivan  to  his  wife  was  fraudu- 
lent as  to  tbe  creditor  Parker  or  any  others 
for  several  reasons:  First,  tb^  have  not 
attacked  this  deed  for  fraud;  second,  they 
are  not  claiming  under  it ;  and,  third,  claim- 
ing as  heirs  necessarily  they  are  in  no  better 
position  than  their  ancestor,  and  clearly  be 
could  not  assert  tbe  invalidity  of  the  con- 
veyance. It  was  biniUng  on  bim  and  neces- 
sarily on  bis  heirs. 

[7]  "So  tbat  it  is  impossible  to  say  tbe 
failure  of  tbe  trial  court  to  make  bis  find- 
ings of  fact  baa  not  "probably  prevented  tbe 
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appellant  from  making  a  proper  presentation 
of  the  case  to  the  appellate  court'  Rale  62a 
(149  S.  W.  X),  The  majority,  therefore, 
think  the  judgment  should  be  reversed  and 
the  cause  remanded  for  another  trial." 

From  the  view  so  presented  the  writer  re- 
spectfully dissents.  Several  of  the  decisions 
indicate  that  in  no  case  where  there  la  a  full 
statement  of  facts  will  the  judgmoit  be  re- 
versed merely  because  of  the  failure  of  the 
trial  Judge  to  file  his  conclusions  of  fact  and 
law  aa  requested.  See  Sullivan  t.  Fant,  61 
Tex.  av.  App.  6,  110  S.  W.  521,  in  which 
writ  of  error  was  refused  (114  W.  xill); 
Haywood  V.  Scarborough,  102  S.  W.  470; 
City  Nat  Bank  of  F.  W.  v.  Stout,  61  Tex. 
667.  In  other  cases  the  rule  la  not  stated 
so  broadly.  In  HufiTman  Imp.  Co.  v.  Temple- 
tcm,  14  S.  W.  1015,  there  was  a  fidlure  of  the 
trial  Judge  to  file  his  conclusions  of  fact 
and  law,  demand  therefor  having  been  made 
In  due  time,  and  the  court  said:  "It  is  not 
always  that  the  failure  of  the  Judge  to  per- 
form this  duty  will  be  ground  for  reversing 
the  Judgment,  and  we  do  not  think  it  consti- 
tutes ground  for  reversal  in  this  instance. 
There  is  a  full  statement  of  facts  in  tlie  rec- 
ord and  it  does  not  ai^>ear  that  appellant  has 
been  injured  or  could  be  injured  by  reason  of 
the  nonperformance  of  such  duty  by  the 
Judge"  To  the  same  effect  is  tlie  dedaion 
in  the  case  of  Crocker  v.  Crod^er,  19  Tex. 
Civ.  App.  296,  46  S.  W.  870,  and  Umsch^d  t. 
Scholz,  84  Tex.  265, 16  8.  W.  1065,  and  Suth- 
erland T.  Kirkland,  134  S.  W.  851.  A  stUl 
later  case,  viz.,  Sh^herd  ft  Davenport  v.  Mc- 
Evoy,  144  S.  W.  285,  is  to  the  same  effect, 
though  perliaps  apinrently  placing  the  bur- 
den upon  the  ai^lee  to  show  that  the  fail- 
ure of  the  trial  Judge  to  file  his  conclusions 
was  without  prejudice.  Amended  rule  62a  by 
our  Supreme  Court,  published  since  the  opln- 
lon  last  dteA  (149  S.  W,  x)  provides,  among 
other  things,  that:  "No  Judgment  sliall  be  re- 
versed on  appeal  and  a  new  trial  ordered  In 
any  cause  on  the  ground  that  the  trial  court 
has  committed  an  error  of  law  in  the  course 
of  the  trial,  unless  the  appellate  court  shall 
be  of  opinion  that  the  error  complained 
of  amounted  to  such  a  denial  of  the  rights 
of  the  ap[>ellant  as  was  reasonaUy  calculated 
to  cause  and  probably  did  cause  the  rendi- 
tion of  an  improper  Judgment  in  tlie  case,  or 
was  such  as  probably  prevented  the  appellant 
teom  mabii^  a  proper  presentation  of  the 
case  to  the  a]:v>ellate  court"  etc.  It  is  also 
expressly  declared  by  a  statute  having  direct 
refermce  to  Courts  of  Civil  Appeals,  that 
there  shall  be  "no  reversal  on  appeal  or  writ 
of  error  *•  *  •  for  want  of  form,  pro- 
viding snffident  matter  or  substance  be  con- 
tained In  the  record  to  enable  the  court  to 
decide  the  cause  upon  its  merits."  It  seems 
perfectly  clear  to  the  mind  of  the  writer  that 
the  trend  of  all  of  these  decisions  and  pro- 
visions, as  well  as  of  modem  thought  is  un- 
doubtedly against  reversals  where  it  is  plain- 
ly aranrent  tbat  the  error  oomplained  of  could 


have  been  of  no  material  injury  to  Oke  com- 
plainlng  party.  The  writer  has  been  unable 
to  see,  after  most  careful  consideration,  in 
what  respects  the  fftUure  of  the  trial  Judge 
now  complained  of  has  in  any  way  prevented 
appellants  from  a  proper  presoitation  of  th^r 
case  here  or  in  any  other  way  operated  to 
their  prejudice.  As  stated,  we  have  before 
us  a  complete  statement  of  facta.  It  is  duly 
certified  by  the  offldal  r^rter  of  tlie  dis- 
trict to  be  "a  full,  true  and  comet  tran- 
script of  all  the  testimony  which  was  admit- 
ted in  evidence  by  the  court  upon  the  trial 
of  the  case."  It  la  so  agreed  to  by  counad 
fbr  both  appellants  and  a^qpellees  and  so  duly 
ai^roved  by  the  trial  court  And  In  ai^^el- 
lanta'  brief  relating  to  the  merits,  wror  Is 
assigned  to  the  Judgment  of  the  court  aa 
"wholly  contrary  to  the  law  and  the  evldenee 
and  not  supported  by  law  or  evidence"  upMi 
the  grounds:  Elrst  that  "Susan  Sullivan  ac- 
quired the  land  in  controversy  by  inhwitance 
from  her  father  wlildi  constituted  It  h^ 
separate  pn^rty,  and  that  idie  acquired 
whatever  interest  J.  M.  Sullivan  hare 
bad  in  said  lands  by  deed  of  said  J.  M.  Sul- 
Uvan  dated  December  10,  1891.  *  •  * 
which  constituted  said  lands  the  B^iarate 
pr<^rty  of  the  said  Susan  Sullivan,  and 
plaintiffs,  b^g  heirs  of  J.  M.  Sullivan,  de- 
ceased, are  not  entitled  to  recover  any  of  said 
lands  by  Inhwitance  from  said  J.  M.  Solli- 
van."  Second,  "that  the  deed  from  B.  H. 
Parker  to  defendant  Susan  SuUivan  dated 
March  29,  1892,  mAde  and  delivered  by  said 
Parker  to  said  Susan  Sullivan  under  the  di- 
rection of  her  husband.  J.  U.  Sullivan,  now- 
deceased,  was  a  gift  from  said  J.  M.  Sulli- 
van to  his  wife,  Susan  Sullivan,  of  whatever 
Interest  J.  U.  Sullivan  had  in  said  lands  and 
constituted  said  lands  the  separate  property 
of  the  said  Susan  SolllTan  as  against  plain- 
tiffs who  are  h^  of  the  said  J.  M.  SuUi- 
van." 

To  these  contentions  it  is  in  substance  re- 
plied that  neither  the  deed  of  December  10, 
1891,  nor  of  March  29,  1892,  to  Mrs.  SuUi- 
van recited  that  the  land  was  conveyed  to  her 
separate  use  and  that  the  evidence  was  at 
least  of  conflicting  tendency  on  tlie  issue  of 
J.  M.  Sullivan's  intent  or  purpose  in  making 
the  one  deed  to  Mrs.  Sullivan  and  In  direct- 
ing (if  he  did  so)  the  other  to  be  made  to  her 
by  Parker. 

But  the  force  of  these  conflicting  conten- 
tions need  not  now  be  discussed.  Whatever 
view  may  be  taken  of  the  evidence  relating 
to  the  merits  of  the  case,  it  is  not  perceived 
how  appellants  could  more  certainly  invoke 
our  revisory  power.  As  It  seems  to  the  writ- 
er no  issue  of  ^ther  law  or  &ct  la  raised  by 
the  statement  of  facts  in  this  case  that  could 
have  'been  decided  the  trial  Judge  tliat 
may  not  be  now  passed  upon  under  the  state- 
ment of  tacts  and  assignments  of  error  he- 
tore  us,  and  while  it  is  doubtless  true  that 
concloaioiis  filed  wiOiont  the  ten  days  ^o- 
vldsd  by  the  statute  vonlA  not  be  conatdered. 
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possibly  even  in  the  absence  of  a  motion  to 
Btrlke  the  same  from  the  record,  yet  it  seems 
significant  that  appellants  have  not  exhibited 
in  the  transcript  the  concluslona  of  fact  and 
law  actually  filed  by  the  court  so  as  to  at 
least  illustrate  some  possible  way,  if  any,  In 
which  the  judge's  failure  operates  to  th^ 
prejudice.  As  before  stated,  this  suit  was 
instituted  In  April,  1909,  and  has  been  twice 
prosecuted  to  a  farorable  conclusion  In  the 
trial  court  by  aroellees,  and  In  the  Judgment 
of  the  writer  without  further  discussion  we 
ought  now  to  disregard  the  mere  technical 
error  discuased  and  proceed  to  a  detenuina- 
tlim  of  Uie  merits.  The  conclusion  of  the 
majority,  however,  must  prevail,  and,  accord- 
ing, it  la  ordered  that  the  Judgment  be  re- 
raved  and  the  cause  remanded  for  the  error 
cf  the  trial  court  In  telling  to  file  his  con- 
cluslona of  fact  and  law  wltbln  the  proper 
tlma 

ReTersed  and  ronanded. 
CONNBB»  a  J.,  dissents. 


PBNA  Y  VIDAUItRrS  BSTATB  t.  BBIINI 
et  aL 

(Gonrt  of  CHril  Appeal*  of  Texas.    San  An- 
tonio.   April  2,  1913.    Rehearing  Denied 
April  30,  19m 

1.  Appbai;  ahd  Bbbob  (|  1080*)— HArama 
Sbbob. 

The  conrfs  action  on  exceptions  to  the 
Readings  of  a  party  who  was  lUsmlBBed  from 
the  suit  1b  immaterial. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Bm^  Gent  Dig.  ||  4076-4088;   Dec.  Dig. 

2.  WrLLa  (I  220*)— CoKTBNTs— Peesows  Bn- 

Tin.Kl>— 'TiMON  INTEBESTED." 

The  expression  "person  interested"  In  Ber. 
OiT.  St  1911,  art  3236,  providing  that  any 
person  interested  in  an  estate  may  at  any  time 
before  any  application,  etc.,  is  decided  upon, 
file  opposition  thereto  in  wilting,  and  be  enti- 
tled t»  be  heard  upon  such  opporitlon  as  in  odi- 
er  suits,  includes  only  one  entitled  to  share 
in  the  estate  or  its  proceeds,  as  husband,  wife, 
legatee,  next  of  kin,  heir,  devisee,  assignee,  gran- 
tee  or  otherwise,  except  as  a  creditor,  and 
wonld  not  include  one  who  claimed  to  have 
purchased  all  of  testatrix's  interest  in  the  land 
sought  to  be  bequeathed  by  her,  so  that  Hoch 
person  could  not  contest  testatrix's  will. 

[Ed.  Note.— For  other  cases,  see  Wilb,  Oent 
Dig.  ii  06O-eM;  Dec  Dig.  |  229.* 

For  other  definitions,  see  Words  and  Phraa- 
es.  ToL  4,  pp.  3702-870a] 

3.  WiLM  (I  246*)— Pbobate— FoBKiaiT  Wni 

— CONTKST  OF  TaLIDITT. 

Rev.  Civ.  St  1911,  art  3276,  provides  that 
when  a  will  has  been  probated  according  to 
the  laws  of  a  foreign  country,  a  copy  of  the 
wIU  and  probate  attested  by  the  clerk  of  the 
court  ia  which  the  will  waa  proved  with  the 
•eal  of  the  court  annexed,  and  a  certificate 
from  the  presiding  magistrate  that  the  attesta- 
tion is  in  due  form,  shall  be  filed  and  recorded 
and  shall  have  tbe  same  effect  as  the  original 
will  BOd,  that  tbe  validity  of  the  foreign 
wUl,  after  it  has  been  recorded  as  provided  by 
statute,  may  be  contested  as  the  original  will 
might  have  been,  though  the  statute  does  not 


seem  to  contemplate  a  contest  of  the  probate 
of  a  foreign  will, 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  SS  682,  583 ;  Dec.  Dig.  }  246.*] 
4.  Wills  (|  259*)— Pbobatb— Ttm. 

Even  after  the  lapse  of  four  years,  a  do* 
meatic  will  may  be  probated  to  establish  a  link 
in  a  chain  of  title. 

rUd.  Note.— For  other  ease^  see  Willi^  Oent 
Dig.  H  598-690^ ;  Dee.  Dig.  i  259.*] 

6.  Wnia  A  245*)— PaoBATE— FouBiOH  Wxxx. 

A  win  duly  attested  according  to  the  laws 
of  the  foreign  country  where  it  was  probated 
should  be  admitted  to  probate  under  the  Texas 
statute,  though  not  attested  by  the  clerk  of  tha 
court,  with  the  certificate  of  the  Judge  that  the 
attestation  is  in  due  form,  as  required  by  Ber. 
Civ.  St  1911,  art  8276. 

[Ed.  Note.— For  other  cases,  see  WillsL  Gent 
Dig.  U  677-^;  Dec  Dig.l  245.*] 

Appeal  from  District  Court,  Webb  Coon- 
ty;  J.  F.  MullaUy,  Judge. 

Application  by  Francisco  Martinez  to  pro- 
bate the  will  of  Clara  de  Jeetis  Feaia  y 
Vldaurri,  contested  by  A.  H.  Brunl  and  Juan 
VidaurrL  From  a  Judgment  dismissing  con- 
test by  Juan  Tidaurri,  and  denying  probate, 
the  proponent  appeals.  Affirmed  as  to  con- 
tee  tant  Vldaurri,  and  contest  by  Bmnl  dis- 
missed, and  cause  remanded,  with  directions. 

H.  O.  Dkiklnaon,  of  Laredo,  for  appellant 
Hicks  A  Bides  &  Teagarden,  of  San  An- 
tonio, and  Atlee  &  Smith,  of  Laredo,  for  ap- 
pellees. 

FLY,  O.  J.  Trandsco  MarttneE  aonght  to 
probate  the  will  of  Clara  de  Jeans  Pena  y 
Vldaurri,  which  had  alreaftr  been  inohated  in 
Mexico,  by  which  win  testatrix  bequeathed  to 
Maria  dd  Befiq^  Pena  y  Zamonna  and  to 
Victor  Pma,  scm  of  aald  Maria,  all  of  her  an- 
■dlvlded  Interest  In  two  tracts  of  land  In  Webb 
county,  Tex,,  known  as  the  Dolorea  and  Gor- 
aUtoa  tracto;  the  same  being  parts  of  a  lar-- 
ger  tract  granted  by  the  goTemmmt  of  Spain 
to  Joae  Vaaquea  Borr^  and  known  aa  the 
Jose  Yasguez  Borrego  grant  Martlnea  claim- 
ed to  have  bought  the  intoaat  of  uid  der- 
iseea  In  said  lands,  and  desired  to  have 
aald  will  probated  In  order  to  eatabliata  a 
Unk  In  hto  dkaln  of  tltla  A.  U.  Bmnl  and 
Juan  Vldaurri  contested  the  probate  of  the 
wilL  Brunl  alleged  that  he  was  the  owner 
of  a  large  part  of  the  land  described  In  the 
application  to  probate,  and  that,  If  the  Will 
was  probated,  it  would  caat  a  doud  upon  tala 
title.  The  county  court  rend«ed  Judgment 
for  the  contestants,  and  dismissed  the  ap- 
plication, and  the  proponmt  of  the  wUl  ap- 
pealed to  the  district  court  Bmnl  aBeged 
that  he  purchased  all  the  Interest  of  the  tes- 
tatrix from  her  and  owned  the  Bam&  Bx- 
ceptlona  to  the  anaww  of  Vldaurri  and  BrAnl 
were  overmled,  but  fm  a  hearing  it  waa 
held  that  Vldaurri  waa  not  a  person  Inter* 
eated  In  the  estate  and  he  iras  dlamlsaed 
from  the  suit,  and  Judgment  was  rendered 
In  favor  of  Bmnl,  denying  probate  to  the 
wlU. 


•For  otbar  I 
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[1]  The  first  asstgnment  Is  OTerroIed.  As 
Vldaurri  was  dismissed  from  the  suit,  the 
action  of  the  court  on  the  exceptions  to  his 
pleadings  Is  utterly  Immaterial.  It  Is  pro- 
vided in  arUcle  3236.  Ber.  Stats,  of  1911, 
that  "any  person  interested  in  an  estate  may, 
at  any  time  before  any  application,  petition, 
exhibit,  account,  claim  or  other  proceeding 
Is  decided  upon  by  the  court,  file  opposition 
thereto  in  writing,  and  shall  be  entitled  to 
process  for  witnesses  and  evidence,  and  to  t>e 
heard  npon  such  opposition  as  in  other 
suits."  It  Is  apparent  from  the  quotation 
that  the  person  contesting  the  probate  of 
a  will  must  be  interested  in  the  estate. 

[2]  The  expression,  "i>eraon  Int^ested," 
■  as  used  In  the  statute,  includes  only  him, 
who  either  absolutely  or  contingently  Is  en- 
titled to  share  In  the  estate  or  the  proceeds 
thereof,  as  husband,  wife^  legatee,  next  of 
kin,  heir,  devisee,  assignee,  grantee  or  other- 
wise, except  as  a  creditor.  In  re  KlUan's 
Estate,  m  N.  T.  647,  65  N.  E.  061,  63  li. 
R.  A.  95;  Ballway  v.  Gtoald,  64  Iowa,  843, 
20  N.  W.  464 ;  Chandler  t.  Ballroad  Oom'rs, 
141  Mass.  206,  5  N.  E.  600.  In  this  cam 
appellee  Bnml  In  his  pleading  claims  to  have 
purchased  all  of  the  lutwest  of  the  testatrix 
in  the  land  sought  to  be  bequeathed  by  her. 
Under  his  pleadings,  he  is  not  Interested  In 
the  estate  of  testatrix,  and  claims  nothing 
therein,  btit  under  the  guise  of  contesting  a 
will  he  is  actually  prosecuting  an  action  of 
trespBSB  to  try  title  to  the  land,  and  this 
folly  appears  from  his  allegation  that  "the 
probating  of  such  will  would  cast  a  (doud  up- 
on the  title  of  said  lands."  If  Bmnl  bought 
lands  from  testatrix  "long  before  her  death." 
as  he  allied,  it  was  no  portion  of  her  estate 
after  her  dwth,  and  he  cannot  by  reason  of 
•the  potduse  be  Interested  In  her  estate. 
JJptm  no  other  basis  did  he  have  a  right  to 
contest  the  probate  ot  the  will,  and  we  hold 
that  he  had  no  right  to  contest  the  probate 
of  the  will,  and  sboold  be  dismissed  from  the 
cause,  and  not  permitted,  to  aiqpear  therein. 
If  he  bought  the  whole  of  Oie  land,  and  any 
one  should  daim  it,  the  propw  trtbnnal  wDl 
be  opra  to  him  to  estaUlah  Us  claims  and 
ranove  cloods  of  any  description  from  his 
title. 

The  inquiry  as  to  the  imprlety  of  flUng 
and  recording  the  wUl  should  not  extend 
batft  of  the  probate  of  the  wlU  In  Mexico; 
bat,  it  the  Inatmmait  is  properly  attested 
under  our  statute  as  to  the  probate  of  for- 
eign wills,  it  should  be  filed  and  recorded. 
In  article  3276^  R.  S.  1911.  former  No.  1900, 
it  Is  provided  Oat  when  a  vrill  has  been  pro- 
bated accoording  to  the  laws  of  any  of  the 
United  Statn  or  territories,  or  of  any  coun- 
try out  of  the  limits  of  the  United  States, 
a  copy  of  soch  will  and  the  probate  thereof 
attested  by  the  clerk  of  the  oonrt  in  which 
sudh  will  was  admitted  to  probate,  and  the 
seal  of  the  court  annned,  if  there  be  a 
seal,  together  with  a  certLflcats  from  the 


judge  or  presiding  magistrate  of  soch  court, 
that  the  attestation  la  tn  due  form,  it  may 
be  filed  and  recorded  in  the  court,  and  shall 
have  the  same  force  and  effect  as  13ie  original 
will,  if  probated  in  said  court. 

[),  4]  The  attestation  of  the  foreign  will 
addressee  Itself  to  the  court,  but  the  validity 
of  the  will  may  be  contested  aa  the  original 
might  have  been.  No  other  provision  for  a 
contest  Is  made,  and  no  attack  upon  the  will 
could  be  entertained,  except  one  that  could 
be  made  upon  the  original.  No  contest  of  the 
probate  of  a  foreign  will  seems  to  be  con- 
templated by  the  statute.  Poole  r.  Jaduon, 
66  Tex.  880.  1  S.  W.  76.  There  Is  no  pro- 
vision in  the  statute  as  to  when  a  foreign 
will  may  be  filed  and  recorded.  This  will 
was  filed  In  less  than  four  years  after  it 
was  probated  in  Mexico.  Even  when  four 
years  has  ^psed,  a  domestic  will  may  be 
probated  to  estaUlsb  a  link  In  a  chain  of 
title.  Byan  v.  Ballmy,  64  Tex.  239;  Dew 
V.  Dew,  23  TOi:  Olv.  App.  676,  07  8.  W.  026. 

The  iwobate  of  the  will  In  Ifexloo  was  cer- 
tified to  by  Bantoa  Balderas,  'Urst  Gon- 
stitntional  Alcalde  and  Substitute  Judge  €£ 
the  First  Instance  of  ^  6th  Judicial  Sec- 
tion,*' and  attested  1^  Antonio  Ganales  and 
Ascendo  BamfKa.  To  the  certificate  of 
the  Jndge  Is  uq^nded  tlie  following:  "Jnan 
B.  GastcOlo,  ConsUtntional  GovemOT  of  the 
Free  and  Sovereign  State  ot  Tamanllpa^ 
certifies:  TbBt  the  stgnatnres  whldi  aa- 
thorlse  the  foregoing  docninait  axe  that  of 
the  0.  Santos  Balderas,  1st  Oonstltntional 
Alcalde  of  the  City  of  lOer  and  Acting  as- 
Judge  of  Ist  Instance  of  the  6th  Judicial 
Section  of  this  State  and  those  of  his  as* 
slsting  witnesses.  Victoria  City,  March  6; 
1909.  J.  B.  Oastello.  Matlas  Onerra,  Sec'y." 
The  seal  of  the  state  of  Tamaullpas  was 
attached.  It  vnm  recorded  In  the  records  of 
Webb  county,  T«,  on  May  7,  1900.  It  was 
in  evidence  that  in  Mexico  certified  copies 
of  Inatroments  of  writing  are  always  given 
by  the  Judge  of  first  Instance  who  signs,  and 
has  two  "testedos  de  asslfitencla"  or  "as- 
sisting witnesses."  The  Judge  has  control 
of  the  seal  of  the  court,  and  no  one  else  can 
attach  to  a  copy  of  an  Instrument.  The 
Judge  is  the  only  one  who  certifies  to  a 
copy  of  any  document  The  signature  of  the 
Governor  of  Tamaullpas  was  proven,  and 
that  his  name  Is  attached  to  documents  com- 
ing from  the  court  of  the  first  Instance  of 
Mler,  Mexico.  All  of  this  evidence  was  on- 
contradicted. 

It  will  be  noted  that  no  derk  la  authoris- 
ed by  Mexican  law  to  certlfr  to  documents, 
and  that  the  will  and  the  probate  thereof 
were  certified  to,  as  required  by  Mexican 
law,  by  the  Judge  ot  first  Instance  and  his- 
cerilfleate  attested  1^  the  Goruiior  of  the 
state  wada  Oe  seal  thereof.  The  statnto 
of  this  state  reqtiires  an  attestiition  by  the 
derk  at  the  ooort,  ondsr  the  nt^  with  a 
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certiflcate  of  the  judge  of  t2ie  etrart  Butt  the 
ftttestatloii  Is  In  due  fiinn. 

tn  We  are  of  opinion,  however,  that  a  will 
diily  attested  acf^rdlng  to  the  laws  of  the 
foT^ga  country  where  probated  should  be 
admitted  to  probate  under  the  statnte  of 
Texas.  Welder  t.  McOomb,  10  Tex.  Civ.  App. 
8B,  30  S.  W.  822,  writ  of  error  refused; 
WUcoi  V.  Bei^man,  96  Mtnn.  219, 104  N.  W. 
9SS6,  6  L.  B.  A.  (N.  S.)  938.  In  the  Lawyers' 
Beport  Annotated,  cdted,  a  number  of  cases 
are  annotated  in  which  it  la  uniformly  held 
that,  where  the  judge  performs  the  duties 
of  both  Judge  and  (derk,  the  certiflcate  of  the 
one  will  be  sufficient 

The  jn^n^ent  la  afEtrmed  as  to  Juan 
Yidanrrt,  but  is  rerened  In  other  respects, 
and  It  Is  the  Judgm^it  of  this  court  that 
the  contest  of  A.  M.  Bnml  be  dismissed,  and 
fbMt  be  pay  all  costs  accruing  by  reason  of 
said  contest,  and  the  cause  Is  remanded, 
with  Instructions  to  the  district  court  to  In- 
quire into  the  question  as  to  whether  the 
lam  of  Mexico  have  been  complied  with 
in  probating  the  will,  and  as  to  whether  the 
Mexican  judge  who  certifled  to  the  probate 
of  the  will  acted  both  as  judge  and  clerk 
In  the  oerttflcatlon  of  Instmments  from  his 
onut;  and,  ilionld  It  clearly  aroear  that  there 
la  no  derk  or  that  the  judge  who  certifled 
the  probate  of  the  will  was  empowered  under 
Mexican  law  to  act  In  the  capacity  of  clerk 
and  judge  In  sodi  matters,  then  to  probate 
tbe  will  of  Clara  de  Jeans  Pens  y  Tidanrrl, 
MB  provided  In  article  8276,  Berlaed  Stat- 
utes of  1911. 


BBN  a  JONES  ft  GO.  T.  OAMMEL- 
STATESMAN  PUB.  GO.  et  aL 

(Coart  of  Civil  Appeals  of  Texas.  Austin. 
Jan.  8,  1918.  On  Motion  for  Behearing.  Feb. 
19,  1913.  Farther  Behearlng  Denied  April 
9.  1913.) 

3.  Appeal  and  iEbbob  (|  1186*)— Wbit  or  Sa- 

BOB  CoBAM  Nobis. 

Under  Acts  22d  Leg.  (lit  Called  Sess.)  c. 
16,  giving  the  Gonrts  of  Civil  Appeals  power 
by  affidavit  to  determine  matters  of  fact  neces< 
sary  to  the  proper  exercise  of  their  jurisdiction, 
a  moticm  to  vacate  a  judgment  serves  the  (uqc- 
tion  of  the  common-law  writ  of  coram  nobis, 
and  may  be  filed  when  a  judgment  rendered  in 
the  appellate  court  is  y<AA  by  reason  of  some 
fact  not  disclosed  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  463&-4641;  Dec  Dig.  8 
118B.*] 

2.  JunoMENT  a  878*)— NoTica. 

A  party  to  a  judgment  Is  charged  by  law 
with  notifie  thereof,  and  hence  the  existence  of 
a  former  judgment  between  the  parties  cannot 
be  said  to  be  a  newly  discovered  fact  warrant- 
ing the  vacation  of  tbe  judgment 

nBd.  Note.— For  other  cases,  see  Judinnent, 
Ooit.  Dig.  IS  715,  716;  Dec  Dig.  |  37a*} 

S.  Appiai.  Ann  Baaoa  d  IISS*)  —  Monoirs 

10  VAOATB-flOOra. 

Up<m  a  motiott  to  vacate  a  judgment  of  the 
appeUats  eourt,  erroxs  of  law  cannot  be  consld* 


ered,  but  tbe  motion  mnst  be  bottomed  on  some 
fact  rendering  It  void  which  does  not  appear 
on  tbe  face  of  tbe  record,  consequently  a  mo- 
tion based  on  the  disregarding  of  a  former  ad- 
judication between  tbe  parties  will  be  denied 
for  tbe  matters  complained  of  wonld  at  most 
merely  render  the  judgment  erroneous  in  point 
of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En^Gent  Dig.  H  4630-4641;  Dec  Dig.  i 

On  Oplnimii  Qrantlng  Motion  for  Behearing. 

4.  Appeal  and  Bbboe  (|  833*)— BSHEAUiro— 
DrmianATion. 

Where  it  appears  on  motion  for  rehearing 
that  a  judgment  is  against  the  merits,  all 
doubts  will  be  resolved  In  favor  of  a  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Ettk  U  S214,  3229-a240.  8244- 
8246;  Dee.  Dig.!  ^*] 

5.  Appeal  and  Ebbob  (i  1171*)— Bxtbbsal— 
Failubb  to  Becoveb  Nouiral  Dahaqks. 

Where  tbe  record  shows  a  breach  of  a  val- 
id contract  entitling  plainUfEs  to  a  judgment 
for  at  least  nominal  dsmages  and  for  such  actu- 
al damages  as  tbey  m^  have  sustained,  a  judg- 


ment for  defendant 


be  Temsed. 


[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4640-4654:  Dec  Dig.  1 
1171;*  Damages.  Cent  Dig.  |  16.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

On  motion  for  rehearing  and  for  addi- 
tional findings.  Former  opinion  reversed 
and  cause  remanded. 

For  formw  opinion,  see  141  S.  W.  1048. 

N.  A.  Bector  and  T.  H.  McGr^r,  both  of 
Austin,  for  appellant  Gregory  ft  Batts,  J. 
M.  Patterson,  and  Jas.  H.  Robertson,  all  of 

Austin,  for  appellee. 

On  Motion  for  Behearing  of  Motion  to  Va- 
cate Judgment  and  File  Findings  of 
Fact  and  Conclusions  of  Law. 

JENKINS,  J.  On  May  24,  1911,  this  court 
affirmed  tbe  judgment  of  the  trial  court 
herein.  On  June  6,  1911,  ai^)ellents  filed 
their  motion  for  a  rehearing,  which  motion 
was  overruled  by  this  court  on  December 
6, 1911.  -  On  January  4,  1912,  appellants  filed 
In  the  Supreme  Court  their  petition  for 
writ  of  error,  which  was  refused  by  said 
court  on  May  28,  1912.  On  the  same  day, 
May  28,  1912,  appellants  filed  In  this  court  a 
motion  to  vacate  its  judgment,  which  was 
rendered,  as  above  stated,  on  May  24,  1911, 
which  motion  to  vacate  judgment  was  over> 
ruled  on  October  9,  1912.  On  October  23, 
1912,  appellants  filed  a  motion  for  a  rehear- 
ing on  their  motion  to  "vacate  judgment," 
and  reQuested  this  court  to  file  Its  findings 
of  fact  and  conclusions  of  law  on  said  mo- 
tion to  vacate  judgment.  It  perhaps  would 
have  been  the  proper  practice  for  us  to  have 
dismissed  the  motion  to  vacate  the  judgment, 
instead  of  overmllng  tbe  same,  for  the  rea- 
son that  that  motion  was,  In  effect,  a  sec- 
ond motion  for  a  rehearing  filed  without 
leave  of  this  court,  and  at  a  term  subse- 
quent to  tbe  term  at  wbldi  said  Judgment 
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was  rendered;  bat,  as  tbe  first  motion  for 
rehearing  was  not  passed  upon  ontll  tbe 
next  term  of  this  coart,  we  did  not  dismiss 
said  motion  to  vacate,  bnt  considered  the 
same  and  overrnled  It 

Our  reason  for  saying  that  the  mo- 
tion to  vacate  Is  In  sabstance  a  motion  for 
a  rehearing  is  that  It  does  not  contain  tlie 
requisite  grounds  of  a  motion  to  Vacate  a 
Judgment  A  motion  to  vacate  a  Judgment 
takes  the  place  of  the  common-law  writ  of 
coram  nobis,  and  may  be  filed  when  a  Judg- 
ment baa  been  rendered  in  an  appellate 
court  which  la  void  by  reason  of  some  fact 
not  dladosed  by  the  record,  as  where  a 
Judgment  is  against  a  married  woman,  who 
appears  upon  the  record  as  a  feme  sole,  in 
a  matter  In  which  she  was  not  legally  lia- 
ble by  reason  of  her  coverture,  or  that  the 
party  against  whom  the  Judgment  was  ren- 
dered was  dead  at  the  time  of  such  rendi- 
tion. Cruger  v.  McCracken,  87  Tex.  587,  30 
S.  W.  637 ;  Hart  v.  Mills,  81  Tex.  313.  For 
this  purpose  Courts  of  Appeal  have  power, 
by  affidavit  or  otherwise,  to  determine  such 
matters.  Laws  1892,  p.  7.  But  neither  the 
so-called  motion  to  vacate  the  Judgment  nor 
the  motion  for  rehearing  on.  said  motion 
suggests  any  issue  of  fact  dehors  the  record, 
and  no  affidavit  aa  to  any  euch  alleged  fact 
is  filed  with  said  motion.  It  Is  true  the 
motion  for  rehearing  is  verified  by  the  affi- 
davit of  one  of  the  appellants,  as  follows: 
"Before  me,  the  undersigned  authority,  ap- 
peared B.  H.  Cousins,  who  being  by  me 
duly  sworn  on  oath  says  that  be  has  per- 
sonal knowledge  of  all  of  the  facts  set  out 
in  the  foregoing  motion,  and  that  all  of  said 
facts  are  true." 

The  only  alleged  facts  set  out  In  said  mo- 
tion are  '-'a  newly  discovered  outstanding 
Judgment  on  one  installment  of  the  contract 
sued  upon,  which  renders  the  Judgment  of 
the  trial  court  void,  and  further  said  Judg- 
ment was  obtained  through  fraud,  accident, 
and  mistake."  The  appellants  herein  were 
parties  to  the  Judgment  referred  to;  and, 
though  they  may  not  In  fact  have  known  of 
said  Judgment  at  the  time  of  the  trial  here- 
of in  the  district  court  they  are  charged  by 
law  with  notice  of  said  Judgment;  and  hence 
it  cannot  as  a  matter  of  law  be  said  to  be 
newly  discovered.  No  facts  are  set  out  in 
said  motion  which  tend  tQ  show  any  fraud 
on  the  part  of  appellees  in  obtaining  Judg- 
ment In  the  trial  court.  The  allegation  that 
the  trial  court  was  misled  by  appellees'  at- 
torneys as  to  what  tbe  Supreme  Court  had 
decided  on  the  former  appeal  of  this  case 
is  not,  in  a  legal  sense,  an  allegation  of 
fraud,  acddedt,  or  mistake.  Tbe  substance 
of  said  alleged  motion  to  vacate  tbe  Judg- 
ment Is  that  the  trial  court  rendered  Judg- 
ment against  appellants  on  findings  of  fact 
and  conclusions  of  law  which  were  res  ad- 
judlcata  In  appellants'  favor  by  reason  of 
former  proceedings  in  said  court  and  tbe 


dedslMi  of  the  Supreme  Court  on  a  former 
appeal  of  this  case,  and  we  are  adced  to  so 
find  the  facts.  As  the  trial  court  was  not 
requested  to  file  its  findings  of  fact  or  con- 
clusions of  law,  and  did  not  do  so,  we  cannot 
say.  as  a  fact  upon  what  it  based  Its  Judg- 
ment But  even  If  the  trial  court  did  base 
Ita  Jud^ent  on  findings  of  fact  or  contdo- 
sions  of  law  which  by  reason  of  former  pro- 
ceeding^ in  said  court  or  In  the  Supreme 
Court  were  erroneous,  this  would  only  show 
that  tbe  trial  court  roidered  an  erroneous 
Judgment  and  not  that  Its  Judgment  was 
void.  These  were  proper  matters  for  con- 
sideration on  the  submission  of  this  case  in 
this  court  if  properly  presented,  but  they 
are  not  matters  which  can  be  considered 
on  a  motion  to  vacate  the  Judgm^t  of  this 
court  The  Judgment  of  this  court  may  have 
been  erroneous,  but  that  was  a  matter  for 
the  Supreme  Court  to  pass  upon ;  the  ai^l- 
lants  submitted  that  Issue  to  the  Supreme 
Court  and  it  snstalned  this  court  The  Su- 
preme Court  may  have  erred  In  refusing  a 
writ  of  error,  but  if  so,  the  errors  of  this 
court  and  of  the  Supreme  Court  were  errors 
of  law,  and  cannot  be  set  aside  by  motloD 
to  vacate  the  Judgment. 

For  the  reasons  stated,  the  motion  for  a 
rehearing  on  said  alleged  motion  to  vacate 
the  Judgment  herein  and  the  said  motion  to 
file  finding^  of  fact  and  conclusions  of  law 
are  overruled. 

On  Motion  for  Rebearlnc— -Flndinga  of  B^act 

JENKINS,  J.  1.  in  1900  appellantB  bad  a 
contract  with  the  state  of  Texas  for  the  irab< 
Ucation  of  the  current  reports  of  the  Sn- 
preme  Court  the  Court  of  CMmlnal  Awe^la* 
and  the  Courts  of  Civil  Appeala 

2.  In  1901  H.  P.  N.  Oammel  for  the  benefit 
of  the  Oammel  Book  Company,  obtained  a 
contract  with  the  state  to  publish  said  cur- 
rent reports  for  a  period  of  20  years,  and 
also  to  republish  certain  old  reports. 

3.  Prior  to  October  1.  1001,  appellants  en- 
tered Into  a  verbal  contract  with  the  Gam* 
mel  Book  Company,  whereby  they  were  to 
surrender  their  said  contract  with  tlie  state^ 
and  were  to  furnish  said  current  reports  as 
required  by  said  Qammel's  ccoitract  with  the 
state,  and  also  to  publish  a  portion  of  aaU 
old  reports. 

4.  On  October  31,  1901,  appellantB  and  tbe 
Oammel  Book  Company  entered  Into  a  writ- 
ten contract,  whereby  appellants  agreed  to 
print  for  the  Oammel  Book  Company  tor  a 
period  of  two  years  said  current  r^xffts  at 
a  price  set  forth  In  said  contract  kdA  elao 
four  copies  per  annum  of  said  old  reports; 
and  the  Oammel  Book  Company  agreed  to 
deliver  the  copy  for  said  current  reports  as 
tbe  same  was  received  by  it  fRHu  tbe  state. 
Said  written  contract  is  set  forth  In  fall  In 
our  original  opinion  herein,  and  also  in  the 
opinion  of  the  Supreme  Court  (100  Tex.  328, 
99  S.  W.  701,  8  li.  B.  A.  [N.  &]  U07). 
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&  On  September  24,  1902,  aSpellantB 
tirongbt  suit  in  tbe  district  cimzt  of  TravlB 
comity  (No.  18,900)  for  work  ana  labor  done 
nnder  eald  written  c<Hitract,  and  recovered 
Judgment  for  Uie  sum  of  Vifi^TO-  Bald 
Jndgmeat  was  affirmed  by  the  Court  of  Civil 
Appeals. 

ft  On  July  11,  1B04,  apitellants  broiutht 
this  snlt  In  the  district  court  (tf  Travis  coun- 
ty to  recover  for  alleged  breaches  of  said 
contract  subseanent  to  the  filing  of  said 
snlt  No.  18,00a 

7.  ^Hils  siUt  was  brought  against  said 
Ganunel  Book  Onnpany  cm  said  contract  and 
against  the  other  defendants  uemftfl  therein 
upon  the  ground  of  coasplnu^  to  induce  said 
Book  Company  to  breach  said  contract  and 
tbe  absorption  of  the  funds  of  said  Book 
C<mKpany. 

&  To  this  anit  the  defendants  therein,  In 
adffltion  to  a  i^neral  denial,  pleaded  tbe 
jtidgment  in  said  cause  No.  18,900  in  bar  of 
thia  suit,  and  that  the  contract  sued  on  bad 
been  rescinded  by  tbe  parties  thereto^ 

a  The  court  on  the  first  trial  of  this  case 
inatmcted  the  Jury,  in  substance,  that  the 
appellants  were  not  oitltled  to  recover  as 
to  any  breach  of  the  contract  accruing  sub- 
sequent to  the  flUng  of  cause  Na  18,900,  and 
prior  to  the  trial  thereot  and  ttie  jury,  in 
accordance  with  saUl  Instructiona,  returned 
a  verdict  In  favor  of  defoidants  as  to  sndi 
alleged  breaches. 

10.  The  court  on  said  trial  diarged  the 
Jury,  In  substance,  that  If  th^  found  that 
appdlants,  in  consideration  of  tbe  agreement 
of  H.  P.  N.  Ganund  to  secure  theSx  reOease 
from  a  bond  given  by  eald  Oammel  to  the 
state  ot  Texas  to  secure  the  performance  of 
his  contract  with  the  state  hereinbefore  men- 
tloiuid,  agreed  to  release  the  Oammel  Book 
Coinpany  from  tbe  contract  herein  sued  <m, 
and  that  if  nid  Gammel  did  secure  such  re- 
lease, and  If  th^r  farther  found  that  said 
contract  had  been  abandoned  tqr  the  acts 
of  the  parties  thereto,  to  return  a  verdict 
for  the  defendauts,  but  that^  if  they  did  not 
so  find,  to  return  a  verdict  tor  the  plaintiffs, 
aivOUants  herein,  against  said  Book  Com- 
pany fbr  sndi  profits^  If  any,  as  they  would 
have  made  reason  of  the  breath  of  con- 
tract as  to  volume  80  dvii  Appeals  Reports. 
Tbe  Jury  returned  a  Terdiet  for  appellants 
as  to  said  vtOume  for  fl,174Ji4,  and  judg- 
ment waa  altered  fOr  tbat  amount 

11.  Dseh  of  the  parties  filed  a  motion  tor 
a  new  trial;  and,  the  same  being  overruled, 
ea(di  gave  notice  of  appeal.  The  appdlants 
perfected  thetr  appeal  by  giving  a  proper 
bond;  appellees  gave  no  appeal  bond. 

12.  Appellants  assigned  error,  anumg  other 
things,  that  the  court  erred  in  instructing 
the  jury  against  thnn  as  to  breadies  of  said 
oimtract  occurring  after  the  filing  of  said 
anit  No.  18,900  and  prior  to  tbe  trial  of  the 
same.  Tbe  Court  of  Civil  Appeals  overruled 
this  assignment,  but  the  same  was  snatalned 
by  the  Suprooe  Court  on  writ  of  error  (100 


T«x.  881,  90  S.  W.  701,  8  L.  &  A.  I^.  S.] 
1197). 

13.  .^qpellees  filed  a  cross-assignment  of 
error  as  to  the  refusal  of  the  court  to  per- 
emptorily instruct  a  verdict  for  the  defend- 
ants, for  the  reaiwn  that  the  judgmoit  in 
cause  Na  18,900  was  a  bar  to  any  recovery 
In  this  suit  As  we  ctmstrue  the  dedrim  of 
tbe  Supreme  Court,  tbat  asalvmient  was,  in 
effect,  overruled.  ^Qie  Supreme  Court  in 
said  decision  redtes  the  contracts  hereinbe- 
fore referred  to,  and  says  that  "the  evidence 
establishes  that  profits  would  have  accrued 
to  Ben  G.  Jones  A  Co.  upon  eadi  volume,  if 
ttiey  had  been  permitted  to  publish  them  un- 
der the  terms  of  the  contract"  Por  error  of 
the  trial  court  in  diai^iag  the  jury  as 
above  Indicated,  the  Supreme  Court  reversed 
and  remanded  this  case. 

14.  Upon  this  case  being  remanded,  ap- 
pellants amended  their  petition  by  making 
additloul  parties,  alleging  conspiracy  to  In- 
duce a  breadi  of  said  contract  and  the  ab- 
sorption of  funds. 

15.  To  this  amended  petition  appellees 
pleaded  in  ad^tlm  to  the  general  denial 
that  the  contract  sued  on  (1)  was  void,  as 
against  the  anti-trust  sta^tes  of  tills  state; 
(2)  tbat  the  2&-year  oral  a^«ement  was  void 
under  tbe  statute  of  frauds;  (8)  tbi  two  and 
four  year  statutes  of  limitation  (except  B.  h, 
Batts);  (4)  the  judgment  in  18,900  In  bar 
of  this  suit ;  ^  an  oral  agreemoit  to  rescind 
the  contract  sned  on  herein,  made  about  Sep- 
tember 1, 1902,  In  consideration  of  said  0am- 
mel's  securing  the  release  of  appellant  from 
bis  bond  to  the  state;  (B)  that  the  nmtract 
had  been  rescinded  by  the  acts  of  the  pai^ 
ties.  In  that  appellants  had  refused  to  do 
tbe  wozk,  and  had  sold  their  printing  press- 
es, rendnlng  them  imable  to  carry  out  the 
contract ;  (7)  non  est  fiictum.  In  that  the  con- 
tract was  dgned  on  behalf  of  the  Oammel 
Book  Company  by  Its  presldrat  without  hav- 
ing authority  so  to  do. 

16.  The  second  trial  of  this  case  was  be- 
fore tbe  court  and  no  flndli^  of  fiict  or 
oraiclnslonB  of  law  were  filed;  the  court  ren- 
dered a  goieral  judgment  for  the  defendants. 

17.  In  our  original  opinion  filed  herelh 
Kby  24,  1911,  we  decUned  to  consider  most 
of  sibilants*  assU^nmrats  for  the  reason 
that  th^  did  not  comply  wtth  the  rules  as 
to  briefing  cases  In  this  court  We  did,  how- 
ever, conalder  assignment  No.  16.  Said  as- 
slpunoit,  whldi  was  submitted  as  a  proposi- 
tion, was  in  substance  that  the  undisputed 
evidence  showed  that  ai^llees  had  breached 
the  contract  sued  on,  and  that  plalntlfl  had 
been  damaged  thereby  In  the  sam  sued  fbr, 
and  that  tbe  court  erred  in  failing  and  re- 
fusing to  render  Judgment  for  plaintiffs 
against  each  and  all  the  defendants  for  such 
damages:  nie  statement  mier  said  assign- 
ment showed  a  verbal  contract  for  20  years,  the 
written  contract  of  October  81,  1901,  of  two 
years,  the  work  that  was  done  and  the  inlce 
to  be  paid  therefor,  and  the  amount  of  ivofita 
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that  ftppellanti  would  have  made  b7  dotng 
8udi  work,  and  the  breach  of  the  contract 
appellees.  In  said  opinion  we  held,  In  effect, 
that  while  this  assignment  and  the  state- 
ments ttiereunder  were  enffldent  to  show 
that  appellants  were  entitled  to  a  Judgmoit 
for  the  breach  of  said  contract.  If  such  Judg- 
ment was  not  defeated  by  others  matters 
pleaded  by  aiipeUees,  still  that  It  might  be, 
looking  to  the  whole  record,  that  the  court  en- 
tered the  proper  Judgment  upon  the  evidence 
as  to  defenses  pleaded  by  apiwUees.  We  de- 
clined to  examine  the  record  as  to  these  mat- 
ters; the  same  containing  667  pages. 

18.  Upon  motion  to  vacate  said  Judgment 
we  have  carefully  examined  the  brief  of  ap- 
pellees, which  we  did  not  examine  npon  the 
original  hearing  of  this  case,  for  the  reason 
that  we  deemed  the  same  unnecessary,  and 
for  the  further  reason  that  the  brief  of  ap- 
pellees contained  101  printed  pages,  setting 
out  65  counter  propositions,  none  of  which 
referred  to  any  particular  assignment  of 
error  or  proposition  made  by  appellant  An 
examination  of  the  brief  of  appellees  and 
also  of  the  appellants  and  the  record  herein, 
in  so  t&r  as  the  same  relates  to  the  subject- 
nvLtters  pleaded  by  appellees  in  defense  of  this 
action,  discloses  the  fact  that  the  trial  court 
would  not  hare  been  Justified  In  rendering  a 
Judgment  for  appellees  by  reason  of  the  mat- 
ters pleaded  in  defense,  as  set  out  In  above 
finding  No.  15.  Referring  specially  to  ap- 
pellees' plea  as  to  the  resdssion  of  the  con- 
tract sued  on  on  or  about  September  1,  1902, 
it  appears  that  in  said  cause  No.  18,900  the 
appellees,  by  cross-action,  sued  appellants  on 
said  contract  for  the  alleged  breach  thereof 
subsequent  to  said  alleged  agreement  of 
resdsaion;  and  also  as  we  construed  the  opin- 
ion of  the  Supreme  Court  herein  (100  Tex. 
320,  90  S.  W.  701,  8  I*  B.  A.  [N.  S.]  1197) 
it  was  held  that  the  Judgment  In  said  cause 
No.  18,000  was  not  a  bar  to  this  suit,  and 
also  that  appellees  entered  upon  the  per- 
formance of  the  contract  and  received  the 
braeflts  tliereof  subsequent  to  the  time  same 
was  signed  by  the  presidoit  of  said  Book 
Gompany.  It  also  appears  from  the  record 
that  the  appellants  herein  consolidated  with 
another  printing  company,  and  incorporated 
the  same  on  November  17, 1902,  transferring 
to  said  corporation  Its  printing  plant,  and 
that  the  Gammel  Book  Company  assigned  its 
contract  with  the  state  to  the  Oammel- 
Statesman  Publishing  Company  on  Novem- 
ber 16.  1902. 

10.  Appellants  filed  a  motion  for  rehearing 
in  this  court  on  the  6th  day  of  June,  1911, 
whldi  was  by  this  court  overruled  on  the  6th 
day  of  Decembtf,  1911.  On  the  4th  day  of 
Jannary,  1912,  appellanta  filed  th^  applica- 
tton  for  a  writ  of  error  in  this  court,  which 
was  filed  in  the  Supreme  Court  January 
6^  1012.  Bald  ftppllcatlon,  amimg  oOier 
Oilngs,  set  out,  first,  trial  of  tUs  case  and 
the  lesnlt  thereof;  the  action  of  tbt  SO' 


preme  Court  upon  a  writ  of  error  upon  said 
Judgment,  and  that  Uie  effect  of  the  sanM 
was  to  render  all  mattm  in  this  case,  ex- 
cept aa  to  the  amonnt  of  damages  rea 
adjudlcata ;  that  the  Judgment  of  the  Court 
of  Civil  AppMls  was  rendered  without  re- 
gard to  the  undiluted  evidence  In  the  rec- 
ord and  against  such  evidrace,  and  that  the 
^fect  of  the  Judgment  of  the  trial  court  and 
the  afflnhance  of  the  same  by  the  Court  of 
Civil  Appeals  was  to  overrule  the  Judg- 
ment of  the  Supreme  Court  in  this  cause, 
and  that  the  district  court  had  no  Jurisdic- 
tion to  render  such  JaAgmeat,  and  In  so  do- 
ing usurped  authority.  Said  appUcatiMi 
for  writ  of  error  was  denied  by  the  court 
on  the  7th  day  of  February,  1012.  Appel- 
lants on  February  20, 1912,  filed  in  said  court 
a  motion  for  rehearing  on  their  writ  of  er- 
ror, which  was  by  said  court  overruled  on 
the  28th  day  of  February,  1012.  On  May  28, 
1912,  appellants  filed  in  this  court  a  motion 
to  vacate  the  Judgment  herein,  and  a  request 
that  this  court  file  findings  of  fact  and  con- 
clusions of  law  on  said  motion,  which  motion 
was  by  this  court  overruled  October  12,  1012. 
On  October  23,  1912,  appellants  filed  a  mo- 
tion for  rehearing  of  their  motion  to  vacate 
Judgment  and  file  findings  of  fact  and  con- 
clusions of  law,  which  motion  was  by  this 
court  overruled  January  8,  1913.  This  case 
Is  now  pending  on  a  supplemental  motion  of 
appellants  to  vacate  said  Judgmrat  and  file 
findings  of  fact  and  conclusions  of  law,  filed 
in  this  court  on  Om  15th  day  of  January, 
1918. 

20.  As  one  of  the  grounds  for  vacating 
said  Judgment,  appellants  have  filed  herein 
an  affidavit,  to  the  eCTect  that  the  Judge  of 
the  district  court  trsrlng  this  case  stated  to 
them  orally  that  he  based  his  Judgm^t-ona 
finding  of  foct  that  the  contract  herein  had 
been  rescinded  on  or  about  S^tember  1, 
1902,  by  mutual  agreement,  and  that  he 
would  make  an  affidavit  to  that  fact,  if  he 
considered  It  proper  tor  him  to  do  so.  This 
affidavit  is  not  controverted.  If  this  had 
appeared  In  the  record  as  a  finding  of  fact, 
or  a  conclusion  of  law  by  the  court,  the  evi- 
dence would  not  have  sustained  such  finding 
or  ccmduslon. 

Opinion. 

[4]  As  stated  In  our  opinion  herdn  over- 
ruling appellants*,  mottcn  **tD  vacate  Jod^ 
ment."  said  motion  waa  In  sobatanee  a  mo- 
tion for  a  rtfiearing,  and  tbe  aame  la  tme  of 
the  motion  for  rehearing  and  siyiplemental 
motion  tor  a  rebeariag  on  said  motloa  to  va^ 
cate  Judgment  We  are  sooieirtiat  In  donbt 
as  to  oor  power  to  grant  a  rehearing  hadn 
at  this  time  under  the  tecta  above  set  oat; 
tmt,  having  reached  the  conclusion  Hat  we 
were  In  error  In  affirming  the  Judgment  (tf 
the  trial  court  herein,  we  have  concluded  to 

ve  the  boieflt  of  the  doidit  to  what  we  ooo- 
oelve  to  be  tlie  merits  (rf  Hi*  caaa  «n4  to 
grant  a  rtiiearlng  huaiia. 
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[S]  Tile  record  herelD  shows  a  valid  con- 
tract and  a  breach  of  the  same  which  enti- 
tled appellants  to  a  Judgment  for  at  least 
nominal  damages,  and  for  snch  actual  dam- 
ages as  they  may  have  sustained,  unless  snch 
breach  was  snccesefully  defended  by  reason 
of  some  of  the  matters  pleaded  by  appellees 
as  set  ont  In  the  fifteenth  finding  of  fact 
herein.  An  examination  of  the  record  shows 
that  none  of  said  pleas  were  sustained  by 
the  evMeace.  For  which  reason  a  rehearing 
is  granted  herein,  and  the  Judgment  of  this 
court  overmling  motion  for  rehearing  here- 
in, the  Judgment  affirming  the  Judgment  of 
the  trial  court,  and  the  Judgment  of  said 
trial  court  are  here  set  aside  and  vacated, 
and  this '  cause  la  reversed  and  remanded 
for  a  new  trlaL 

Bevereed  and  remanded. 


DAYIS  ft  OOGOIN  v.  STATB  NAT.  BANK 
OF  EL  PASO  et  aL 

(Court  of  Civil  Appeals  of  Texas.    EH  Faso. 
.  ICarch  20,  1913.   Rehearing  Denied 
April  25,  191U.) 

1.  AsSianifEITTS  (t  62*)— EQUrTABLB  ASSIGN- 
MKNTft— Onon  OH  Pabticuub  Fdnd. 

A  mere  agreement,  wliether  by  pared  or  in 
vritiiig,  to  pay  a  debt  out  of  a  dengnated  fand, 
is  not  In  itself  sufficient  to  constitute  an  equi- 
table assignment ;  bat  there  must  be  tfu  appro- 
priation pro  tanto  ^ther  by  an  oider  <m  the 
qMcifie  nind  or  by  tnntferring  the  amount 
otherwise  In  such  a  manner  that  the  holder  is 
authorized  to  pay  tbe  amount  directly  to  the 
creditor. 

[Ed.  Note.— For  other  cases,  see  Aasignments, 
Uent.  Dig.  H  107-111 ;  Dec  Dig.  I  62.«] 

2.  AaBiainaEirtB  (|  187*)  —  AonoNB  —  Evi- 

DX2rO>--8UFFICIEnCT. 

In  an  action  InvoMi^  the  validly  of  an 
equitable  assignment,  evidence  held  BufBcient  to 
efltabllsh  that  an  oral  agreement,  whereby  the 
aasignoT  agreed  to  pay  bis  attorneys,  the  as* 
atgnees,  oat  of  the  fond  In  llUgatlon,  amounted 
to  an  appropriation  pro  tanto  cf  tbe  fund  which 
gave  the  attorneys  priority  over  a  subsequent  as- 
tfgnefc 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  |  234;  Dec.  Dig.  |  m*] 

a.  Asnomairrs  (|  52*)— Haxiub. 

'11m  particnlar  form  of  an  agreement  where- 
by defeiuant  was  to  pay  interveners  ont  of  a 
.fund  in  litigation,  is  not  material  as  to  the 
validity  of  the  equitable  assignments,  for  equity 
looks  ratlier  at  intent  and  purpose  than  the 
form. 

[Ed.  Note^For  other  cases,  see  Assignments, 
Cent  Dig.  H  lOT-m ;  Dec  Dig.  {  52.*] 

4.  AsaxoiTHims  (|  52*)— Equitabix  AssiaN- 

KBifTS— Validity. 

Ad  agreement  to  pay  the  assignee  out  of  a 
partfcular  fond  is  somcient  as  an  equitable  as- 
lignnwn^  thODgh  verbal. 

[Ed.  Note^For  other  casesisee  Assignments, 
Cent  Dig.  II  107-111 ;  Dec  Dig.  |  BZ*} 

6.  ABBIGNUNTB  (I  85*)— EqUITABUE  ASSION- 

HKNTs— PBioarrr. 

In  case  of  successive  equitable  assignments, 
the  raiority  ct  the  parties  deitends  upon  their 
priority  in  time 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  149-151;  Dec.  Dig.  1  s£*] 


6.  ASSIQHMBHTB  (|  86*)— OQUZTABU)  ASSIGH- 
UKNT8— PHIOBITT- Co  NSIDEaATION. 

Wliere  a  debtor  made  several  Bssignmenta 
of  one  fui^  the  second  assigument  being  given 
merely  to  secure  loans  already  made,  and  no 
further  loans  being  made  in  reliance  thereon, 
the  second  assignment  is  not  one  for  a  valuable 
consideration,  and  the  second  assignee  cannot 
claim  priority  though  taking  wlthont  notice  of 
the  first  assignment 

[Ed.  Note— For  other  cases,  see  Assignments, 
Cent  Dig.  II  149-161 ;  Dec  Dig.  |  86.*] 

Error  to  District  Conrt,  EL  Paso  Coontr; 
James  B.  Harper,  Judge. 

Action  by  C.  B.  Bell  against  J.  P.  Casey 
and  the  State  National  Bank  of  El  Faso,  in 
which  I>avi8  &  Qoggln.  intervened.  There 
was  a  Judgment  for  the  hank  agaiuat  the  in- 
terveners, and  they  bring  error.  Beform- 
ed  and  affirmed. 

Davis  &  Goggin,  of  ffl  Paso,  for  plalntUfs 
In  error.  Beall  ft  Kemp,  of  El  Faso,  for  de- 
fendants In  error. 

HIGGINS,  J.  On  February  17,  1900,  a 
B.  Bell  filed  suit  against  J.  P.  Casey  for  the 
recovery  of  one-half  of  the  proceeds  of  the 
sale  of  certain  mining  pn^rtles,  the  total 
proceeds  of  which  sale  amounted  to  938,500, 
of  which  amount  f2,500  had  been  previously 
paid  to  Oasey,  $15,600  thereof  bad  been  de- 
posited to  his  account -in  the  State  National 
Bank,  and  $20,500  was  to  be  placed  to  his 
account  In  said  bank  on  or  before  April  25, 
1909.  The  appointment  of  a  receiver  waa 
asked,  and  an  injunction  was  issued  restrain- 
log  the  bank  from  paying  to  Casey  any 
part  of  said  $15,600,  and  on  February  26, 
1909,  In  accordance  with  the  prayer  <tf  the 
petition,  Oeorge  D.  Flory,  who  was  likewise 
cashlw  of  said  bank,  was  ai^Kdnted  recelv- 
w  of  the  fnnda  In  controversy,  and  the  bank 
was  directed  to  d^rer,  and  did  deliver,  to 
the  reedver  all  of  said  mon^  then  <m 
hand  belonging  to  Casey,  or  whidi  after* 
wards  came  into  its  possMsion.  On  Decem- 
ber 7,  1909^  Bell  amended  his  prtitlcm  and 
sought  to  recover  the  otlre  proceeds  of  sndi 
sale  On  May  23,  1910,  B^  recovered  Jndg-  ' 
ment  against  Caseiy  for  the  sum  of  $23,26(^ 
and  the  same  was  decreed  to  be  a  charge 
against  tibe  funds  in  the  receiver^  bands. 
The  Judgment  ordered  the  money  In  the 
hands  of  the  retslver  to  be  paid  to  Oasey 
after  the  Judgment  in  favor  of  Bell  and 
court  costs  had  been  flrat  satisfied.  On  Jooe 
8,  1908,  Casey  executed  an  instmment  In 
writing,  reciting  that  he  desired  to  as- 
sign the  said  funds  in  the  recetver^  hands 
for  the  poriKwe  of  ralalng  money  tberetm, 
wherefon  he  assigned  to  It.  J.  Gilchrist  the 
said  sum  of  $38,200.00,  and  guaranteed  the 
payment  of  one-half  of  said  sum  to  the  said 
Gilchrlsl;  and  be  covCTanted  that  he  was  in 
fact  tbB  owner  of  the  entire  fond  and  en- 
titled to  assign  and  transf«  tbe  same,  and 
authorized  Gilchrist  for  his  own  nse  and 
benefit  to  collect  and  receive  from  the  said 


•For  otbar  csm  m  sshm  topla  and  ssetlm  NUHQBR  la  Om.  Dig.  ft  Am.  Dig.  B^-Ne.  Bariss  *  &ep'r  Indezss 
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receive,  Flory,  the  ftbore-meatloned  mm 
and  funds  and  every  part  thereof.  This 
asslgnnient  was  filed  in  the  cause  on  Jane 
3,  1909,  and  It  would  seem  the  State  Na- 
tional Bank  is  claiming  some  rights  there- 
under ;  but  th^e  la  nothing  whatever  In  this 
record  to  indicate  that  the  bank  In  any  man- 
ner acquired  any  rights  under  this  assign- 
ment, and  the  same  Is  entirely  irrelevant 
to  this  proceeding,  as  none  of  the  parties  In 
any  wise  connected  themselves  with  this 
transfer.  On  May  24,  1910,  Casey,  In  writ- 
ing, transferred  and  assigned  to  the  State 
National  Bank  all  of  bis  right  and  interest 
of  every  nature  under  the  Judgment,  and  the 
same  was  filed  among  the  papers  of  the 
cause  on  that  date.  Bell's  rights  onder  the 
Judgment  by  assignments  passed  to  C.  O. 
Ellis  and  W.  M.  Peticolas.  On  December  18, 
1911,  plaintiff  filed  a  motion  alleging  the 
execution  of  the  assignments  to  Ellis,  Peti- 
colas, and  the  bank,  and  prayed  distribution 
of  the  funds  In  the  receiver's  hands  and  pay- 
ment thereof  to  said  assignees.  The  State 
National  Bank  and  the  recover  on  the  same 
date  Joined  In  said  motion  and  asked  for 
distribution  of  said  funds  to  such  assignees. 

On  December  80,  1911,  Waters  Davis  and 
J.  M.  Goggln.  composing  the  law  firm  of 
Davis  A  Ooggln,  filed  their  In  inters 
ventlon  in  the  cause,  alleging  that  by  vir- 
tue of  an  assignment  made  to  them  by  Casey 
on  or  about  Febmaiy  20,  1909,  they  had  an 
intwest  In  the  funds  In  the  hands  of  the 
recover  or  s  lien  upon  tiie  same  to  secure 
an  attorney's  fee  for  services  rendered  In 
the  cause;  that  on  the  date  last  mmtloned 
Casey  promised  and  agreed  to  pay  them  the 
sum  of  yipOOO  for  legal  services  rendered 
and  to  be  rendered  In  the  cause,  and  be  then 
and  there  verbally  assigned  to  Interveners 
so  mudi  of  fbe  funds  mentioned  In  the  re- 
cover's  hands  as  would  be  necessary  to  sat- 
isfy said  fee;  that  on  March  18,  1909,  he 
paid  interveners  the  sum  of  V200,  leaving  a 
balance  of  91,250  due  and  unpaid;  that  on 

the  day  of  ^  19  ,  they  notl- 

fled  the  State  National  Bank  of  their  as- 
signment In  part,  and  thereafter,  on  May  27, 
1900,  again  noOfled  the  bank  and  the  receiv< 
er  fully  as  to  the  Cacts  concerning  said  as- 
signment; and  the  receiver  and  attorney 
for  thelttnk  promised  and  agreed  that  there 
was  no  ptupose  on  the  part  of  tf>e  tank  to 
disregard  Interveners'  rights^  and  that  in- 
terroiers'  rU^ts  to  an  attorney's  fee  out  of 
ths  funds  would  he  protected;  tiiat  the  aa- 
slgnmoit  In  favor  of  Interveners  was  prior 
to  and  had  precedence  over  the  assignment 
to  the-  bank  above  referred  to. 

Upon  bearing  of  the  motion  tbr  distribu- 
tion of  the  funds  In  the  receiver's  hands, 
an  order  was  entered  directing  payment  of 
court  coats  to  be  first  made,  that  the  as- 
signees Peticolas  and  Ellis  be  paid  the 
amount  awarded  Bell  In  the  cause,  and  that 
the  remaining  moneys  and  property  la  the 


receiver's  hands  awarded  to  Casey  be  paid 
and  delivered  to  the  State  National  Bank 
by  virtue  of  their  rltfits  under  aforesaid  as- 
signment 

From  the  order  of  the  court  disallowing 
their  claim  and  ordering  distribution  of  the 
funds  as  above  stated,  the  Interveners,  Davis 
A  Goggin,  prosecute  this  writ  of  error,  and  it 
is  here  contended  In  effect  that  the  agree- 
ment between  Davis  &  Goggln  and  Casey 
constituted  an  equitable  assignment  pro  tan- 
to  of  the  funds  in  controversy,  and  that  by 
virtue  thereof  they  tiad  an  equitable  inter- 
est In  or  lien  upon  the  funds  in  the  hands 
of  the  receiver  superior  to  the  rights  of  tlie 
bank  under  Its  subsequent  assignment 

The  trial  court  filed  no  findings  of  fact  or 
conclusions  of  law,  and  the  question  presents 
itself  for  review  upon  the  record  nude  vptm 
the  bearii^. 

The  intervener  Waters  Davis  conducted 
the  negotiations  with  Casey,  and  testified : 
"I  would  state  that,  when  this  suit  was  filed, 
Mr.  Casey  employed  us  to  defend  the  suit, 
and  the  conversation  was  with  me.  I  had 
the  transactions  with  Mr.  Casey  as  to  attor- 
ney's fees,  etc.  It  was  agreed  at  that  time 
that  the  attorney's  fee  should  be  $1,000.  pay- 
able then ;  but  afterwards  Mr.  Casey  thought 
that  the  plaintiff  was  not'  going  to  <dalm  but 
half  the  funds  in  the  hands  of  the  bank,  so 
I  told  him  that,  if  the  plaintiff  didn't  claim 
but  half  of  what  we  thought  he  was  going 
to  claim,  we  would  Just  make  the  fee  half, 
97G0.00.  But  as  a  matter  of  fact,  I  think 
by  first  amended  original  petition,  the  plain- 
tiff claimed  all  the  funds,  so  that  the  |a.,5D0 
fee  that  we  originally  agreed  upon  was  in  ef- 
fect At  the  time  we  agreed  upon  the  fee  of 
91,S00,  Mr.  Casey  said  that  he  had  no  money, 
no  ready  money  available,  and  gave  us  an 
Interest  in  the  fund,  that  we  might  take  our 
fee  out  of  the  fund  that  was  In  the  bands  of 
the  bank,  or  the  receiver  at  the  time.  I  am 
not  positive  that  the  receiver  had  been  ap- 
pointed then.  I  may  be  mistaken  as  to  that, 
but  it  was  Just  after  the  suit  was  filed,  and 
I  notified  the  bank;  I  think  that  when  I 
notified  them  I  first  notified  them  before 
there  had  been  any  assignment  to  them  at 
all.  That  Is  my  recollection  of  it  At  that 
time  It  was  before  the  amended  petition  had 
been  filed,  claiming  the  whole  fcmd,  and  I 
think  I  notified  them  that  our  fee  would  be 
$750.00,  and  that  a  portion  of  the  fund  had 
been  assigned  to  us.  but  afterwards  there 
was  an  assignment  made  to  them,  and  I  sent 
them  another  notice.  I  have  given  them  no- 
tice to  produce  that  letter.  Hits  Is  a  letter 
that  I  sent  the  bank  and  also  Mr.  Flory,  on 
May  27,  1910,  which  says:  'Stete  National 
Bank,  City — Gentlemen :  Upon  learning  of 
the  fact  that  Mr.  Jno.  P.  Casey,  Jr.,  has  as- 
signed to  yon  hia  Interest  In  judgment  In  the 
case  of  Bell  v.  Casey,  recently  tried  in  our 
district  court,  we  took  up  with  Mr.  George 
Flory,  your  cashier,  and  Mr.  Maury  Kemp, 
your  attorney,  the  matter  of  assignment  to 
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05  of  so  much  of  tbe  fond  as  Is  necessary  to 
pay  our  attorney's  fees,  and  have  been  ad- 
vised by  them  that  there  was  no  purpose  on 
the  part  of  the  bank  to  dlsr^rd  oar  rights 
and  that  our  ri^t  to  attorney's  fee  out  of 
the  fond  would  be  protected.  We  think,  how- 
erer,  that  a  formal  notice  would  be  well  so 
that  yon  might  keep  the  matter  in  mind  and 
hsTe  onr  notice  on  record.  Would  say  that 
the  attorney's  fee  In  this  case  at  the  time 
the  salt  was  Instituted  was  fixed  at  the  sum 
of  $1,500,  but  it  was  afterwards  thought  by 
Mr.  Casey  that  plaintiff  would  claim  only 
half  of  the  money  on  deposit  with  you  In- 
stead of  all  of  it,  in  which  event  we  agreed 
that  the  attorney's  fee  would  be  reduced  to 
$750.  PlaintUf,  however,  has  continued  to 
claim  the  whole  amount  so  that  the  sum  of 
$1,500.00  is  applicable  as  attorney's  fee  in- 
stead of  $750.00  as  was  contemplated  might 
be  the  case.  Mr,  Casey,  In  order  to  secure 
our  fee  at  the  time  It  was  agreed  to,  verbally 
assigned  to  us  so  much  of  the  amount  re- 
covered in  the  judgment  as  would  be  suffl- 
dent  to  satisfy  the  same.  Notice  of  the  as- 
signment, when  it  was  thought  the  claim 
might  be  reduced  by  plaintiff  to  recovery  of 
half  the  proceeds  of  the  amount  on  deposit, 
we  think  was  given  to  you  In  writing,  but 
we  do  not  know  that  we  mentioned  the  fact 
that  tbe  agreed  fee  was  $1,500.00  In  the  ab- 
sence of  plaintiff's  modified  claim.  Tou 
may  refer  to  Mr.  Casey  as  to  the  correct 
statement  of  the  facts  herein  and  In  view  of 
which  we  wish  that  you  would  kindly  pro- 
tect our  fee  in  the  fund  as  was  agreed  upon 
by  Mr.  Casey  before  your  assignments  were 
made.    Yours  reQ>ectfuIly,  [Signed]  Davis 

6  Goggin.'  I  will  state  that  I  saw  Mr.  Flory 
at  the  bank,  and  Mr,  Flory  told  me  there 
was  no  purpose  on  the  part  of  the  bank  to 
affect  onr  attorney's  fees  by  their  assign- 
ment, and  that  they  would  protect  us  in  the 
fund.  I  also  saw  Mr.  Kemp^I  think  Mr. 
Flory  referred  me  to  Mr.  Kemp,  I  am  not 
sure — but  I  saw  Mr.  Kemp  right  down  here 
in  the  courthouse  yard,  and  I  spoke  to  him 
about  it,  and  he  told  me  about  the  same 
thing  in  substance  that  Mr.  Flory  had.  Af- 
ter the  fee  was  agreed  upon,  the  assignment 
of  the  fee  was  verbal ;  there  was  no  written 
assignment  to  me  by  Mr.  Casey.  He  paid  us 
$250.00,  so  there  would  be  only  $1,260.00  due 
on  tbe  attorney's  fee.  We  have  charged 
nothing  toi  outside  work  that  has  been 
done." 

On  crosB-examination  the  witness  said: 
"The  date  of  that  letter  Is  May  27,  1910. 
Yes,  that  letter  was  written  after  the  as- 
signment by  Mr.  Casey  to  the  bank,  but  I 
had  writt^  to  them  before  as  I  recollect, 
as  I  mentioned  In  that  letter,  t,  of  course, 
can't  remember  exactly  the  words  that  pass- 
ed betwem  Mr.  Casey  and  me.  We  talked 
about  it  a  number  of  times.  The  agreement 
waa  an  agreement  that  our  attorney's  fees 
should  be  paid  out  of  this  fund  In  the  hands 
Of  the  bank.  I  think  It  was  in  the  hands  of , 


the  bank  at  the  time  the  agreement  was 
made,  but  I  don't  think  the  receiver  had  been 
appointed.  I  don't  think  that  either  Mr, 
Kemp  or  Mr.  Elory  put  the  matter  in  a  way 
as  if  our  rights  were  not  effective,  or  if  our 
rights  were  not  existent,  that  they  put  that 
in,  but  they  put  it  in  a  way  as  that  our  fee 
would  be  protected — not  whatever  rights  we 
had,  but  admitting  or  in  the  nature  of  an 
admission  that  we  did  have  rights.  It  wasn't 
the  question  of  whether  we  had  the  right  or 
not.  I  don't  think  my  Impression  from  the 
statement  made  by  Mr.  Kemp  and  Mr.  Flory 
was  that  our  claim  would  be  protected  in 
advance  of  theirs,  or  that  their  claim  would 
not  prevent  the  collection  of  ours,  but  that 
they  would  protect  our  attorney's  fee  In  the 
matter.  I  understood  that  the  promises 
made  to  me  by  Mr.  Kemp  and  Mr.  Flory 
were  that  the  attorney's  fee  would  take  pre- 
cedence over  the  bank's  claims.  If  I  hadn't 
understood  It,  I  would  have  taken  some  steps 
in  the  matt^,  because  we  have  done  a  great 
deal  of  work  in  the  case,  and  the  fee  has 
be^  due  ever  since  that  time,  and  I  would 
have  taken  steps  to  protect  ourselves  fur- 
ther, but  I  was  satisfied  by  what  Mr.  Kemp 
and  Mr.  Flory  said,  and  that  it  was  under- 
stood that  the  bank  would  protect  us  In  the 
payment  of  our  fees,  or  otherwise  I  would 
have  taken  action  before  this.  I  bad  Just 
dismissed  it  from  my  mind." 

Casey  testified:  "As  I  recollect  It,  It  was 
In  February  when  this  suit  was  begun,  and 
that  Is  when  I  employed  Davis  A  Ooggln. 
In  fact,  I  had  spoken  to  Mr.  Davis  before 
that,  some  time,  when  I  heard  of  Its  coming 
up.  Mr.  Darls  attended  to  It  before  It  ac- 
tually came  up  and  helped  In  getting  up  the 
record,  and  when  the  suit  was  brought  he 
asked  me,  if  I  remember,  $2,500,  and  we 
finally  agreed  on  $1,500,  and  afterwards 
that  he  would  get  half  of  that,  and  then  the 
amended  petition  was  filed,  and  the  fee  of 
$1,500  was  to  be  the  fee.  It  is  my  reccrtlec- 
tion  that.  If  the  case  went  to  the  Jury  and 
the  plaintiff  was  claiming  the  entire  fund, 
the  fee  was  to  be  $1,500.  It  was  to  be  paid 
out  of  the  funds  in  the  bank.  I  paid  Mr. 
Davis  $250,  and  I  think  I  paid  Mr.  Stanton 
something  too.  I  consulted  with  CoL  More- 
head,  and  I  employed  Mr.  Stanton.  I  paid 
the  $250,  I  think,  right  about  the  time  we 
agreed  on  the  fee.  I  don't  know  and  I  can't 
tell  exactly.  I  know  I  paid  $250,  leaving  a 
balance  of  $1,250.  That  was  before  Mr. 
Flory  was  appointed  receiver.  I  know  the 
receivership  hearing  was  held  in  April,  and 
we  had  gone  into  the  matter  before  that 
time.  I  can't  say  whether  or  not  I  paid  the 
$250  when  tbe  fee  was  first  agreed  upon  and 
the  fund  assigned;  my  check  will  show  that 
The  money  was  In  the  State  National  Bank 
at  that  time.  There  was  part  of  it  pat  In 
my  account  at  first  I  tlilnk  some  of  it  was 
put  In  on  the  20th  of  January,  1900,  and  then 
I  think  on  February  16th,  just  before  the 
suit  was  brought,  or  the  very  day  It  was 
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filed,  there  was  $S,600  pnt  In.  and  on  April 
20th,  they  deposited  the  balance  of  the  money. 
In  1909." 

Cross-examination:  "From  my  standpoint 
I  can't  say  that  my  un'deratandlng  with  ref- 
erence to  the  payment  Of  the  money  to  Davis 
&  Go^n  for  their  services  was  anything 
more  than  an  agreement  to  pay  them  ont  of 
this  fund.  I  agreed  to  pay  them  ont  of  the 
fund.  I  know  I  told  them — they  asked  me 
about  my  other  property  and  how  I  was  fix- 
ed. Yes,  they  were  determining  my  ability 
to  pay  the  fee;  they  asked  me  all  about  It 
I  agreed  to  pay  them  out  of  the  fond.  I  had 
not  assigned  the  fund  to  the  State  National 
Bank  at  that  time,  but  afterwards.  It  was 
the  fund  that  I  afterwards  assigned.  I 
agreed  to  pay  them  out  of  the  fund.  I  be- 
lieve Judge  Davis  spoke  about  a  written 
assignment  I  was  to  have  exe<n]ted  a  writ- 
ten assignment  and  I  might  have  done  it 
I  signed  BO  many  things  that  I  don't  exactly 
remember.  I  made  the  assignment  to  the 
bank.  I  didn't  execute  any  assignment  to 
Mr.  Davis  that  I  recollect  I  am  telling  you 
Just  what  occurred,  telling  you  what  I  did. 
I  don't  know  what  you  would  call  an  agree- 
ment to  pay  him  out  of  the  fund — I  agreed 
to  pay  blm  out  of  the  fund,  and  that  It  was 
to  go  as  security  for  his  part  of  his  fee. 
That  was  before  the  case  ever  went  Into 
court  That  was  before  the  rec^vershlp, 
and  we  talked  about  it  afterwards,  and  I 
agreed  the  same  way  afterwards." 

Bedirect  examination:  "I  didn't  have 
charge  of  the  money,  and  I  couldn't  have  paid 
It  because  I  couldn't  get  at  It  It  never 
came  to  me.  I  understood  the  agreement 
to  be  that  Davis  &  Goggln's  attorney's  fee 
was  to  come  out  of  tliat  fund.  At  that  time 
I  had  made  no  assignment  to  anybody  else. 
I  don't  remember  whether  or  not  I  saw  any 
letter  in  which  Mr.  Davis  told  the  bank  that 
they  could  refer  to  me  as  to  the  assignment 
and  whether  they  ever  asked  me  If  I  had 
assigned  the  interest  In  that  fund  to  Davis 
&  Ooj^n,  Mr.  Morehead,  or  Mr.  Flory.  I 
don't  remember;  I  know  it  was  talked  over, 
bat  I  can't  remember  what  was  said.  I  fix- 
ed Stanton  ap  and  his  contract  when  I  hired 
Stanton,  and  we  agreed — " 

Recrow-examination:  "I  stated  a  few  days 
ago  to  Mr.  Uordiead  and  Mr.  Flory  that  I 
had  no  written  assignment  I  told  them  that 
I  made  no  assignment  since  the  receivership. 
I  agreed  that  Davis  &  Ctoggln  shonld  get 
tbelr  fee  out  of  the  fund.  That  la  what  I 
stated  to  them,  exactly  as  I  am  stating  it 
now." 

Bedirect  examination:  "How  conld  X  agree 
to  go  any  pay  it  oiit  of  the  fond?  The  tee 
was  'to  come  ovt  of  the  fund,  be  paid  by  the 
bank.  I  couldn't  pay  it  ont  of  the  fund  at 
all.  *  *  *  I  agreed  with  Darla  ft  Qoggln 
that  their  attorney's  tees  shonld  be  paid  oat 
of  the  fund;  that  Is  what  I  understood  it 
As  I  said  before^  I  eonldn't  paj  U,  even  If 


I  wanted  to.  The  bank  had  the  money.  I 
understood  It  would  be  paid  out  of  the  fund 
by  the  bank,  or  their  BDCceiBors  In  tmst  in 
charge  of  the  fund." 

Oross-examinatlon:  "It  is  a  fact  that  my 
agreement  was  simply  that  Davis  ft  Goggin 
were  to  be  paid  out  of  that  fund  In  the  bank. 
We  didn't  know  what  was  going  to  be  done 
with  It  at  the  time,  or  whether  the  bank 
would  retain  It  I  understood  It  was  in  the 
hands  of  the  bank.  I  don't  understand  what 
you  are  getting  at  I  will  tell  yon  again 
what  we  agreed.  As  I  understood  It — I  can't 
call  the  language  now — I  know  that  they 
were  to  be  paid  out  of  the  fund  In  the  bank. 
At  that  time  the  funds  were  under  the  order 
of  the  court  and  they  had  been  attached  by 
the  garnishment  I  couldn't  get  at  the 
money,  bat  I  supposed  the  funds  In  the  bank 
were  good  for  that  amount,  and  that  was 
my  understanding.  I  understood  that  the 
fee  went  against  the  funds.  I  couldn't  go 
and  pay  the  money  myself.  X  understood 
:  that  they  were  to  be  paid  ont  of  the  fund 
I  by  the  bank.  The  agreement  was  that  Davis 
ft  Goggln's  fee  was  to  be  paid  out  of  tliat 
fund.  It  was  to  be  paid  by  the  bank.  X 
couldn't  give  It;  I  couldn't  get  at  it  The 
agreement  was  tliat  they  were  to  have  the 
fee  paid  out  of  it  I  understand  that  their 
fee  was  a  lien  against  the  fund  in  the  bank, 
and  that  the  bank  had  to  pay  It;  In  other 
words,  that  they  were  to  get  it  out  of  that 
fund.  I  can't  call  the  exact  language  that 
I  used  to  Mr,  Davis,  but  I  am  telling  yon  the 
substance  of  It  I  don't  remember  the  exact 
words,  but  I  know  what  the  contract  was." 

Bedirect  examination:  "That  is  what  I 
understood  about  it  because  before  I  made 
the  Gilchrist  assignment  I  came  up  and 
talked  to  Mr.  Davis  about  the  matter,  and 
if  I  remember,  he  was  drawing  up  some  as- 
signment or  other.  I  first  assigned  to  Gil- 
christ, and  then  Is  when  we  talked  about  it^ 
or  rather  bad  some  conversation  in  regard  to 
It  I  didn't  expect  to  get  hold  of  this  money 
before  Davis  ft  Goggin  got  their  money  from 
the  receiver  or  from  the  bank,  or  whoever 
had  the  funds  under  control.  My  understand- 
ing was  that  that  attorney's  fee  was  to  come 
out  of  that  fund,  whoever  had  the  fund.  I 
couldn't  have  paid  It  myself  out  of  the  fund, 
because  I  didn't  have  the  funds  and  couldn't 
get  at  them.  Certainly  I  would  have  paid  It 
I  agreed  that  it  would  be  paid  out  of  the 
fund.  The  fund  had  to  pay  it  I  understood 
that  the  fund  was  thai  in  the  bank.  The 
fund  was  held  there  as  security.  I  can't 
remember  whether  there  was  any  agreement 
as  to  who  should  pay  it  X  dont  remember 
now  that  anybody  was  named,  except  that 
the  fund  was  In  the  bank,  and  that  was  aU. 
The  bank  was  to  pay  It  That  was  the  way 
I  understood  it  all  the  Ume ;  It  was  to  come 
ont  of  the  fond.  •  •  •  At  the  time  I  ex- 
ecuted the  asslgnmoit  to  Uie  bank,  I  d<m*t 
recollect  whether  I  said  anything  to  the 
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bank  wtOi  refeience  to  any  asglgxuiient  to 
UessTB.  Darts  &  Qoggln.  Stanton  drew  the 
last  assignment  At  the  time  of  this  assign- 
ment I  think  I  came  up  and  talked  with  Mr. 
Davie  before  I  made  that  assignment  I 
talked  it  orer  with  Stanton.  I  don't  think  I 
said  anything  to  the  bank  about  any  assign- 
ment to  Messrs.  Darls  &  Goggln;  I  might 
hare  and  might  not  That  assignment  was 
drawn  up  and  I  signed  It  It  assigns  every- 
thing orer  and  above  the  Judgment  It  was 
drawn  np  in  that  manner  and  I  signed  It. 
Certainly,  tliat  was  what  I  intended  to  do. 
The  funds  were  in  the  bank,  but  at  the  same 
time  I  had  made  the  agreement  that  Davis  & 
Qoggin'a  fee  be  paid  out  of  that  fand.  I 
don't  know  if  you  call  that  an  assignment  or 
not  I  can't  see  where  you  get  the  difference 
between  an  assignment  and  an  agreement 
The  bank  was  to  get  the  money  by  tliat  as- 
algument  Yes,  I  knew  the  bank  was  expect- 
ing to  get  back  all  the  money  it  loaned  me, 
and  I  wUI  see  that  they  do  get  it  I  didn't 
know  that  if  the  plaintiff  prevailed  in  the 
suit  of  Bell  against  Casey  tliat  there  would 
not  be  enough  money  over  and  above  that  to 
pay  the  twnk'a  entire  indebtednesa  I  never 
conceded  it,  and  don't  concede  it  now.  Yes, 
it  is  a  fact.  At  the  time  of  that  assignment, 
there  was  enongh  money  in  there  to  pay  the 
bank.  Just  about  enough.  We  figured  that 
out  The  plalntitr  sued  for  the  whole  tiling. 
I  didn't  know  the  bank  couldn't  be  made 
whole,  but  I  never  had  any  Idea  that  he 
would  get  it  aU.  When  I  executed  this  as- 
signment to  the  tMink,  it  was  my  intention 
that  the  bank  would  have  all  over  and  above 
the  amount  of  the  Judgment  that  was  recov- 
ered in  the  litigation.  They  asked  me  for 
the  assignment  and  I  gave  It  to  them.  I 
talked  it  over  with  George  ^ory  and  Mr. 
Morehead.  Z  wanted  the  bank  to  be  made 
whole,  as  near  whole  as  they  could,  out  of 
this  money.  I  think  that  was  my  purpose 
when  I  executed  that  assignment,  but  subject 
to  the  other  things,  the  fee  of  Judge  Davis ; 
subject  to  the  contract  or  whatever  yon  call 
it,  or  assignment  to  Mr.  Davis.  If  the  attor- 
neys didn't  know  what  to  do,  how  would  I 
know  what  to  do?  I  didn't  know,  when  I 
talked  with  Mr.  Davis  about  the  matter,  that 
I  bad  already  made  the  assignment  to  the 
bank.  I  had  made  no  assignment  then.  X 
had  talked  to  them  about  making  the  assign- 
ment to  the  bank ;  that  la,  I  talked  to  Judge 
Davis,  as  to  the  assignment  I  was  going  to 
make,  the  first  assignment,  the  Gilchrist  as- 
signment We  talked  about  the  other  as- 
signment too.  I  talked  with  Mr.  Davis  about 
representing  me  in  the  case  before  the  suit 
was  brought,  before  the  money  was  paid. 
I  didn't  give  him  a  check  for  the  money  be- 
fore the  attatihment  suit  or  injunction  was 
served  because  I  didn't  have  It  I  didn't 
hare  a  bit  of  It  I  first  talked  with  Mr. 
Davis  about  the  case  about  the  first  of  De- 
cember. I  think  be  had  to  fix  up  the  Mex- 
ican papers  in  December,  1908.    Ha  was 


president  of  the  Mexican  corporation  then. 
That  was  not  when  the  fee  was  fixed.  We 
didn't  contemplate  any  suit  then.  The  fee 
was  fixed  Just  about  the  time  of  the  filing  of 
this  suit,  at  the  time  of  the  Injunction. 
Along  about  the  first  or  second  week  of  Feb- 
ruary, I  think  it  was  the  17th  of  February, 
or  about  a  we^  before  that  Then  aft^ 
that  we  talked  about  it,  and  as  to  the  ac- 
counting, and  we  agreed  as  to  the  $1,000." 

Redirect  examination:  "I  was  served  right 
here  at  the  bank.  I  went  to  Mr.  Davis  Im- 
mediately. On  the  17th  of  February,  1908. 
$1,500  was  put  in  the  bank,  and  then  I  was 
served  with  the  injunction  papers.  The  re- 
ceiver was  appointed  in  April.  The  fund 
was  In  the  bank,  and  the  injunction  pro- 
hibited tbe  payli^  over  of  any  of  the  funds 
to  me.  The  receiver  was  ap[>olnted  In  April, 
after  the  application.  It  was  about  the 
time  of  the  filing  of  tbe  suit  that  I  had  taiy 
first  understanding  with  Mr.  Davis.  He  was 
gettli^  some  papers  up  then,  and  the  papers 
in  this  suit  were  filed.  How  could  I  make 
any  agreement  that  I  would  pay  the  money 
myself  out  of  that  fund?  I  think  the  fee 
was  agreed  on  at  the  same  day  the  snit  was 
filed,  or  the  day  after,  right  around  that 
time.  My  statement  to  Mr.  Morehead  and 
riory  a  few  days  ago  in  Mr.  Morehead's  office 
was  simply  to  the  effect  that  I  had  merely 
agreed  to  pay  this  money,  exactly  as  I  say 
now.  I  said  that  I  had  made  no  written  as- 
signment I  meant  a  written  assignment.  I 
said  exactly  what  I  am  saying  now.  I  nev- 
er go  around  the  comer.  They  were  all  dis- 
cussing with  me  the  question  of  this  assign- 
ment Yes,  I  told  them  that  I  didn't  execute 
any  assignment  We  started  to  do  it,  but 
it  was  put  off  for  some  reason  or  other.  It 
is  a  fact  that  it  was  after  the  money  was 
paid  into  the  bank,  and  after  the  Injunction 
was  issued,  that  I  made  the  agreement  with 
Judge  Davis.  It  was  Just  about  that  time. 
It  was  after  the  money  was  on  deposit  In  the 
bank  and  after  the  Injunction  had  been  grant- 
ed. I  didn't  make  a  written  assignment  I 
agreed  with  Mr,  Davis  tliat  I  should  have 
out  of  this  fund  a  sum  suffldent  to  pay  bis 
fee,  and  I  paid  him  $2S0  of  it  X  agreed  that 
this  money  should  be  paid  out  of  the  funds 
then  In  the  bank.  I  understood  that  he 
could  collect  It  or  that  Davis  &  Goggln  could 
collect  it  from  the  bank.  I  don't  remember 
about  the  wording  of  it  My  understanding 
was  that  their  fee  was  to  be  paid  out  of  the 
fnnd  In  the  bank.  It  was  my  understanding 
that  that  fund  was  security  for  his  fee.  I 
am  telling  you  as  near  as  I  can  what  passed, 
and  that  he  was  to  get  his  fee  out  of  the 
fund  in  the  bank.  I  couldn't  check  on  It 
The  bank  had  the  m<mey,  and  my  nnder^ 
standing  was  that  be  was  to  get  It  out  of 
that  fund.  There  was  no  question  abont  that 
up  until  a  few  weeks  ago." 

Intervener  Davis,  recalled,  testified  far- 
ther: "I  will  state  under  oath  that  I  did 
not  understand  that  Mr.  Casey  agreed  that 
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he  would  pay  this  out  of  the  fund.  I  did 
Dot  understand  he  agreed  to  do  that  himself. 
I  am  satisfied  be  didn't,  but  that  It  should 
be  paid  out  of  the  funds  by  the  bank,  or 
whoever  tiad  It,  and  assign  to  us  a  part  of 
the  fund  itself,  BufQcient  to  pay  the  fee. 
*  *  *  It  wasn't  the  agreement  that  Mr. 
Casey  Ethould  pay  the  fee  out  of  the  fond, 
because  at  that  time  the  fund  had  been  put 
In  the  custody  of  the  court  There  had  been 
a  garnishment  issued,  and  they  were  enjoined 
from  paying  that  fund  to  Mr.  Casey,  88  I 
recollect  it;  and  the  agreement  was  that 
the  bank  should  pay  the  fee  out  of  the  fund. 
I  will  state  further  that  afto-  baring  the 
courersatlon  with  Mr.  Kemp  and  Mr.  Flory 
—I  don't  know  what  they  understood— but  I 
understood  that  our  tee  would  be  protected 
to  the  extent  that  it  would  be  paid,  and  I 
think  I  80  expressed  It  In  this  letter.  I 
wrote  the  letter  both  to  the  bank  and  Mr. 
riory  and  got  no  answer  f nno  them  and  bad 
depended  on  that,  and  I  relied  that  our  fee 
would  be  paid  before  the  others,  and  have 
relied  on  that  ever  since,  until  recently.  Had 
I  not  relied  on  that;  I  would  have  Insisted 
that  Mr.  Casey  do  something,  or  that  some- 
body do  Bomethli^,  for  ns  to  get  our  fee. 
I  thought  that  we  would  get  our  fee  ulti- 
mately and  that  the  bank  would  pay  IL  If 
we  hadn't  relied  on  that,  we  probably  would 
not  have  done  a  great  deal  more  work  that 
we  have  done  tax  Mr.  Casey  since  the  Judg- 
ment was  entered  and  on  appeal  and  after 
the  appeal  and  Judgment  was  aflBrmed.  I 
depended  upon  the  hank  to  protect  our  fee 
Just  as  they  said.  At  that  time,  I  believed 
there  was  enough  funds  to  pay  both  the 
bank  and  us,  and  probably  that  was  the  rea- 
son the  bank  was  satisfied  to  let  the  matt^ 
go  as  I  have  stated.  Since  then  the  fund 
has  been  depleted,  so  that  it  can't  pay  both 
of  u&" 

Discussing  the  doctrine  of  equitable  as- 
signments, in  8  Pomeroy's  Equitable  Juris- 
prudence, {  1280,  It  is  said:  "In  order  that 
the  doctrine  may  a[yply,  and  that  there  may 
be  an  equitable  assignment  creating  an  equi- 
table property,  there  must  be  a  specific  fund, 
sum  of  money,  or  debt,  actually  existing  or 
to  become  so  in  future,  upon  which  the  as- 
signment may  operate,  and  the  agreement, 
direction  for  payment,  or  order,  must  be  in 
effect  an  assignment  of  that  fund  or  of  some 
definite  portion  of  it.  The  sure  criterion  Is 
whether  the  order  or  direction  to  the  drawee, 
If  assented  to  by  him,  would  create  an  ab- 
solute personal  indebtedness  payable  by  him 
at  all  events,  or  whether  it  creates  an  obliga- 
tion only  to  make  payment  out  of  the  partic- 
ular designated  fund.  The  agreement,  direc- 
tion, or  order  being  treated  In  eqnity  as  an 
assignment.  It  is  not  necessary  that  the  en- 
tire fund  or  debt  should  be  assigned;  the 
same  doctrine  applies  to  an  equitable  assign- 
ment of  any  definite  part  of  a  particular 
fund." 


And  in  discussing  the  subject  of  equitable 
liens,  the  same  author  says: 

"It  follows,  therefore,  that  In  a  large  class 
of  executory  contracts,  express  and  Implied, 
which  the  law  regards  as  creating  no  prop- 
erty right,  nor  Interest  analogous  to  property, 
but  only  a  mere  personal  right  and  obliga- 
tion, equity  recognizes,  in  additltlon  to  the 
personal  obligation,  a  peculiar  right  over  the 
thing  concerning  which  the  contract  deals, 
which  It  calls  a  'lien,*  and  which,  though  not 
property.  Is  analogous  to  property,  and  by 
means  of  which  the  plaintiff  Is  enabled  to 
follow  the  identical  thing,  and  to  enforce 
the  defendant's  obligation  by  a  remedy  which 
operates  directly  upon  that  thing.  The  the- 
ory of  equitable  liens  has  Its  ultimate  founda- 
tion, therefore,  in  contracts,  express  or  im- 
plied, which  either  deal  with,  or  in  some 
manner  relate  to,  q»eciflc  property,  such  aa 
a  tract  of  land,  particular  chattels,  or  secur- 
ities, a  certain  fund,  and  the  lite.  It  Is  nec- 
essary to  divest  one's  self  of  the  purely  le- 
gal notion  concerning  the  effect  of  such  coa- 
tracts,  and  to  recognize  the  t&et  that  eqnity 
regards  them  as  creating  a  diarge  upon  or 
hypothecation  of  the  spedflc  thing,  by  means 
of  which  the  personal  obligation  arisliv  from 
the  agreement  may  be  more  effectively  en- 
forced than  by  a  mere  pecuniary  recovery  at 
law. 

"The  doctrine  may  be  stated  In  its  most 
g^eral  form  that  evi^  express  executory 
agreement  in  writing,  whereby  tiie  contract- 
ing party  sufficiently  Indicates  an  intoitlon 
to  make  some  particular  proper^,  real  or 
personal,  or  fund,  tber^  described  or  iden- 
tified, a  security  for  a  debt  or  other  obliga- 
tion, or  whereby  the  party  promises  to  con- 
vey or  assign  or  transfer  the  property  as 
security,  creates  an  equitable  lien  upon  the 
property  so  indicated,  whidi  is  enforceable 
against  the  property  In  the  hands,  not  only 
of  the  original  contractor  but  of  his  heirs,  ad- 
ministrators, executors,  voluntary  asdgnees. 
and  purchasers  or  Incumbrancers  with  notice. 
Under  like  drcumstances,  a  merely  verbal 
agreement  may  create  a  similar  lien  upon 
personal  property.  'The  ultimate  grounds 
and  motives  of  this  doctrine  are  explained  in 
the  preceding  sectiOD ;  but  the  doctrine  itself 
Is  clearly  an  application  of  the  maxim, 
'E>iulty  regards  as  done  that  which  ought  to 
be  done.*  In  order,  however,  that  a  lien  may 
arise  In  pursuance  of  this  doctrine,  the  agree- 
ment must  deal  with  some  particular  prop- 
erty, either  by  Identifying  it,  or  by  so  de- 
scribing it  that  it  can  be  identified,  and  must 
indicate  with  sufilcient  clearness  an  Intent 
that  tbe  property  so  described,  or  rendered 
capable  of  identification,  Is  to  be  held,  given, 
or  transferred  as  security  for  the  obliga- 
tion.   •    •  • 

"The  form  or  particular  nature  of  the 
agreement  which  shall  create  a  lien  Is  not 
very  material,  for  equity  looks  rather  at  the 
final  Intent  and  punpose  rather  than  at  the 


Digitized  by 


Tex.) 


DAVIS  A  GOaaiN  T. 


STATE  NAT.  BANK 


327 


form ;  and  If  tbe  intent  appear  to  give,  or 
to  charge,  or  to  pledge  property,  real  or  per- 
sonal, as  a  secnrltT  for  an  obligation,  and 
the  property  is  so  described  that  tbe  principal 
tilings  Intoided  to  be  given  or  charged  can  be 
snffldently  Identified,  the  lien  follows.  Among 
tbe  kinds  of  agreement  from  which  Uena 
bare  been  held  to  arise,  the  following  are 
some  important  examples:  Executory  agree- 
ments which  do  not  convey  or  transfer  any 
legal  estate  in  the  property,  bat  which  Btlp- 
nlate  that  the  property  shall  be  security,  or 
wbicli  pledge  1^  for  tbe  performance  of  an 
obligation.  As  an  agreemont  to  give  a  mort- 
gage creats  a  Vm,  so  a  mortgage  which, 
tbvongh  some  informalitr  or  defect  In  its 
temui  or  mode  of  execution,  la  not  complete 
and  valid  as  a  tnte  and  proper  mortgage, 
win  nenrOieless  generally  create  an  equita- 
ble lien  upon  tbe  property  described.  The 
intent  to  give  a  security  b^ng  dear,  equity 
wUl  treat  tbe  Instrument  as  an  executory 
agreement  ft>r  sucb  security.  An  assignment 
of  the  rents  and  pvoflts  of  land  as  security 
for  a  d^  la  another  mode  of  creating  an 
eqnital}le  lien  on  the  land  In  favor  of  the 
assignee,  and  tbe  assignment  of  a  lease  by 
way  of  security  produces  the  same  effect 
Tbe  assignment  for  a  similar  purpose  of  a 
omtract  for  .tbe  pundia'se  and  sale  of  land 
may  In  like  manner  operate  to  create  an 
egaltable  lien  In  fttvor  of  tbe  asslgDee.  The 
egoltable  Hens  which  arise  from  such  assign- 
ment must  largely  depend  upon  a  perform- 
ance of  the  conditions  and  stipulations  con- 
tained In  the  original  contracts,  whatever 
be  tbelr  form,  whlcb  are  assigned.  An  equi- 
table lien  may  sometimea  be  created  upon 
bills  of  exchange  or  upon  a  consignment  upon 
which  bills  of  exchange  are  drawn,  by  means 
of  a  specific  appropriation,  at  all  events 
where  the  drawers  or  acceptors  have  become 
insolvent  The  forgoing  instances  are  suf- 
ficient to  Illustrate  the  doctrine  of  equitable 
lien  arising  from  express  contract  They 
Bbow  that  the  form  Is  Immaterial,  if  the  in- 
teat  aK>ears  to  make  any  Identified  prop- 
erty a  security  for  tbe  fulfillment  of  an'  obll- 
^tlon."  See  3  Pomeroy's  Bqnltatde  Juris- 
pnidence.  H  1234,  1235,  1237.  , 

In  discussing  the  subject  of  liens  arising 
by  eqnitable  assignments  in  Jones  on  Uens, 
it  is  said:  '*An  eqnitable  Hen  arises  from  an 
order  given  by  a  debtor  to  his  creditor,  to 
recetve  payment  out  of  a  particular  fund. 
•  •  *  This  rule  appUes  to  agreemoita 
made  by  attorneys  with  their  clients,  where- 
by they  are  to  receive  a  share  of  the  fund  to 
be  recovered  as  a  contingent  cnnpensatlon 
for  professional  services,  for  such  agree- 
ments, when  made  for  the  prosecution  of 
certain  classes  of  claims,  of  which  may  be 
instanced  claims  against  a  government,  or  in 
one  of  tbe  executive  departments  of  a  gov- 
ernment, are  not  In  violation  of  public  pol- 
icy. Sndh  agreements,  if  th^  virtually  as- 
sign a  part  of  the  dalio,  m  an  Interest  in  it, 


create  a  Uea  upon  tbe  fund  recovered. 
*  *  *  To  constitute  an  equitable  lien  on 
a  fund  there  must  be  some  distinct  appro- 
priation of  the  fund  by  the  debtor,  such  as 
an  assignment  or  order  that  the  creditor 
should  be  paid  out  ot  it"  See  1  Jones  on 
Uens,  K  43,  44,  50. 

[1]  On  the  other  hand,  a  mere  agreement, 
whether  by  parol  or  in  writing,  to  pay  a 
debt  out  of  a  designated  fund  of  itself  Is  not 
sufficient;  there  must  be  an  appropriation 
of  the  fund  pro  tanto  either  by  an  order  on 
the  specific  fund  or  by  transferring  the 
amount  otherwise  In  such  a  manner  that 
tbe  holder  of  the  fund  Is  authorized  to  pay 
the  amount  directly  to  the  creditor,  without 
the  farther  intervention  of  tbe  debtor.  In 
other  words,  an  equitable  assignment  can 
be  effected  only  by  a  surrender  or  control 
over  the  funds  or  property  assigned.  For 
Instance,  the  mere  promise  of  a  debtor  that 
he  will  pay  a  debt  out  of  particular  funds 
Is  not  sufficient;  there  is  Ia(^ing  the  specific 
appropriation  of  the  fund  pro  tanto  and 
surrender  of  control  thereof.  In  like  man- 
,ner  a  bill  of  exchange  does  not  of  itself  con- 
.stltute  an  equitable  assignment  of  the  sum 
for  which  It  Is  drawn,  unless  It  specifies 
the  particular  fund  upon  which  the  order  or 
bill  Is  drawn,  and  the  drawer  has  divested 
himself  of  all  right  to  control  the  fund.  The 
same  rule  applies  to  ordinary  checks.  1 
Jones  on  liens,  IS  51,  52,  65,  57 ;  House  v. 
Kountze,  17  Tex.  Civ.  App.  402,  43  8.  W. 
561;  McBrlde  v.  American,  etc.,  127  8.  W. 
229. 

The  Court  of  Appeals  of  the  District  of 
Columbia,  In  De  Winter  v.  Thomas,  34  App. 
D.  a  80,  27  L  R.  A.  (N.  S.)  634,  speaking 
through  Chief  Justice  Shepard,  said:  "It 
Is  a  settled  principle  of  equity  that  every 
express  executory-  agreement  in  writing, 
whereby  the  contracting  party  sufficiently 
indicates  an  Intention  to  make  some  par- 
ticular property  or  fund  a  security  for  a 
debt  or  other  obligation,  creates  an  equitable 
lien  on  tbe  property  so  indicated.  8  Pom. 
Bq.  Jur.  p.  1235.  And  when  sucb  intention 
Is  not  express,  but  appears  By  necrasary 
Implication  from  the  terms  of  the  agre^^t 
construed  with  reference  to  tbe  situation  of 
the  parties  at  the  time  of  the  contract,  and 
by  the  attendant  circumstances,  a  lien  will 
attach.  Walker  v.  Brown,  166  D.  S.  654- 
664,  17  Sup.  Ct  463,  41  I/.  Ed.  866,  870;  In- 
gersoll  V.  Coram,  211  TJ.  S.  3S5-36S,  29  Sup. 
Ot.  92,  53  L.  Ed.  208,  229.  In  other  words. 
It  must  appear  either  expressly  or  by  neces- 
sary implication  that  tbe  other  contracting 
party  looked  to  the  fund  Itself  for  payment 
and  did  not  rely  upon  tbe  personal  respon- 
sibility of  the  owner  of  the  claim  of  which 
the  fund  was  the  result" 

[2]  Tested  by  the  authorities  cited  above, 
and  which  it  is  conceived  state  the  law  ap- 
plicable to  the  facts  disclosed  by  the  tes- 
timony quoted  above,  we  tliink  it  clear  that 
only  one  conclusion  can  be  drawn  from  the 
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testimony  of  the  wltnessefl  Darls  and  CBsey, 
which  Is  that  under  the  agreement  there  was 
an  appropriation  pro  tanto  of  the  fund  in 
controversy  to  the  amount  of  the  fee  con- 
tracted  to  be  paid  to  Davis  &  Qoggln.  and 
to  that  extent  Casey  had  surrendered  con- 
trol of  the  fund ;  that  it  was  understood  and 
agreed  that  they  acquired  an  Interest  there- 
in which  should  be  paid  by  the  bank  or  the 
receiver  to  Davis  &  Goggln,  and  it  was  not 
a  mere  personal  promise  on  the  part  of 
Casey  that  he  would  pay  the  fee  out  of  those 
moneys.  It  Is  true  that  Oasey  on  cross- 
examination  tesUfled,  "I  agreed  to  pay  them 
out  of  the  fund";  but  considering  Casey's 
tesUoiony  as  a  whole.  It  is  susceptible  only 
of  the  construction  that  he  considered  to  the 
extent  of  their  fee  Davis  ft  Ooggln  had  a 
spedflc  Interest  in  the  fund,  or  right  over 
the  same,  and  to  tliat  extent  his  Interest  In 
and  control  over  the  fund  had  ceased  and 
become  vested  in  Davis  &  Ooggln.  There- 
fore they  stood  upon  a  higher  plane  than  a 
creditor  who  has  but  the  mere  personal 
promise  of  his  debtor  that  he  will  pay  the 
debt  out  of  a  particolar  fond. 

[S]  It  1b  immaterial  wheUier  the  agreed 
meat  between  the  parties  be  called  an  as- 
signment, as  U;  Is  by  Davis,  or  an  agreement 
to  pay  out  at  the  fund,  as  It  la  termed  by 
Oasey,  fbr,  as  stated  by  Mr.  Pomeroy  In  the 
quotation  above  made:  "The  form  or  par^ 
tlcular  nature  <^  the  agreement  which  shall 
a«ate  a  lien  is  not  very  material,  for  equity 
looks  rather  at  the  final  Intent  and  purpose 
rathor  than  at  the  form ;  and  It  Oie  intent 
appear  to  glve^  or  to  diarge,  or  to  pledge 
property,  real  or  personal,  as  a  security  for 
an  obllfi^tlon,  and  Qie  property  Is  so  de- 
scribed that  the  principal  things  intended 
to  be  given  or  charged  can  be  snfflclratly 
Identified,  the  Uen  follows.'* 

We  therefore  hold  that  Davis  &  Ooggln 
acquired  an  equitable  assignment  and  lien 
upon  the  funds  In  the  hands  of  the  receiver 
to  the  extent  of  91,25a  la  addition  to  the 
authorities  above  cited  In  support  of  this 
con<dn8lon,  .see,  also,  Johnson  v.  Amarlllo 
Imp.  Co..  88  Tex.  60S,  31  S.  W.  603. 

[4]  The  fact  that  the  agreement  was  ver^ 
bal  does  not  impair  its  valldUr.  RolUson  v. 
Hopsb  18  Tex.  446;  Harris  v.  Oampbell.  68 
Tex.  22,  8  8.  W.  243,  2  Am.  St  Rep.  467; 
Oark  V.  GUlespie,  70  Tex.  613,  8  S.  W.  121; 
Lumber  Co.  v.  Smith.  151  S.  W.  60S. 

[I]  The  question  of  right  of  priority  of 
the  parties  now  becomes  Important,  and  the 
doctrine  that  the  first  In  time  Is  first  in  right 
applies.  Harris  County  v.  Ckunpbell,  supra; 
Harris  County  v.  Donaldson,  20  Tex.  Civ. 
App.  9,  48  8.  W.  791;  Henke  v.  Keller,  fiO 
Tex.  av.  App.  533,  110  S.  W.  783;  Olive  v. 
San  Antonio,  etc.,  27  3.  W.  789;  Brander  v. 
Young,  12  Tex.  332 ;  Lumber  Co.  v.  Smith, 
supra.  Applying  this  rule,  interveners' 
rights  are  siy^or  to  those  of  the  bank. 


[II  It  Is  unnecessary  for  us  to  detwmine 
whether  or  not,  in  a  case  of  this  kind,  the 
equitable  doctrine  would  apply  which  post- 
pones the  rights  of  a  party  first  in  time  In 
favor  of  one  who  has  subseqnratly  acquired 
rights  for  value  and  without  notice.  This 
doctrine  is  invoked  by  the  bank,  it  being  as- 
serted that  it  had  made  advances  to  Casey 
against  the  fund  without  notice  of  the  rights 
or  claims  of  interveners.  We  -find  no  evi- 
dence in  the  record  that  the  assignment  to 
the  bank  was  made  to  secure  advances  then 
made  or  to  be  thereafter  made.  On  the  con- 
trary, it  is  clearly  apparent  the  assignment 
was  taken  to  secure  loans  theretofore  made 
to  Casey.  If  it  be  that  the  bank  has  any 
rights  under  the  Gilchrist  assignment,  which, 
as  stated  above,  la  not  apparent  from  the 
record,  this  would  not  affect  the  conclusion 
herein  reached,  since  it  does  not  appear 
Lbat  any  advances,  upon  the  faith  thereof, 
were  made  by  the  bank  to  Casey.  The  reo 
ord  Is  not  clear  whether  the  bank  did  or 
did  not  have  notice  of  the  claims  of  inter- 
veners; but,  since  they  were  not  assignees 
for  value,  this  question  is  of  no  moment 

The  pleadings  would  not  authorize  a  re- 
covery upon  any  of  the  theories  advanced 
under  the  remaining  assignments.  They 
are  therefore  overruled. 

The  decree  of  the  lower  court  ordering 
distribution  of  the  funds  in  the  hands  of  the 
receiver,  George  D.  Flory,  entered  on  Mar<di 
2,  1912,  is  In  all  respects  affirmed,  except  as 
to  that  portion  thereof  which  directs  pay- 
ment to  be  made  to  the  State  National  Bank 
of  El  Paso,  Tex.,  of  that  portion  of  the  fund 
decreed  to  J.  P.  Casey  by  the  Judgmoit  en- 
tered herein  on  May  4,  1010,  and  it  is  here 
now  ordered  that  out  of  said  funds  and 
properties  decreed  to  J.  P.  Oasey  by  the 
Judgment  entered  on  Uay  4.  1910,  the  said 
receiver  is  directed  to  i>ay  all  unpaid  court 
costs  herein  chargeable,  and  then  pay  to  the 
Interveners,  Davis  &  Goggln,  the  sum  of 
$1,250 ;  and  the  balance.  If  any,  pay  over  to 
said  State  National  Bank. 

Chief  Justice  HARPBR  did  not  sit  in  this 
case. 

Reformed  and  afOrmed. 


H1TGHEB-BUIB  CO.  T.  BfENDOZA. 

(Court  of  Civil  Appeals  of  Texas.    El  Pasob 
March  13,  1913.   Rehearing  De- 
nied April  24,  1013.> 

1.  Pabtieb  <S  20*)— PLUimm-^oxinn»' 
Action  fob  Toet. 

In  a  suit  for  tbe  recovery  of  the  entire 
amount  due  upon  a  cause  of  action  arising  in 
tort,  all  tbe  Joint  owners  of  the  cause  of  action 
Bbould  be  made  parties  plaintiff. 

lEd.  Note.— For  other  eases,  see  Parties,  Dee, 
Dig.  S  20.»] 

2.  Pabtiss  (I  80*)— NoNjoiNDEB— Defects. 

In  actions  ex  delicto  the  objection  to  the 
nonjoinder  ot  a  part  of  the  parties  plaintiS  is 
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ftnilabl«  only  hj  plea  of  abatsmmt,  or  hy  way 
of  apportiODmeat  of  damages  on  the  trial. 

[Bd.  Note.— For  other  cases,  see  Partiefi, 
Cent  Dig.  H  123-131,  170 ;  Dec  Dig.  {  80.*j 

ft.  ASSIQniCENTS  (S  9(t*)—lBFFECT. 

Where  an  Injared  Berront  executed  an  in- 
stmmeDt,  whereby  he  transferred,  sold,  and  as- 
signed to  his  attorneys  an  nndivided  one-tbird 
Interest  in  his  canse  of  action,  they  were  joint 
owners  with  him  of  the  canse  of  action,  rather 
tiian  the  owners  vt  a  cootinge&t  Interest  in  a 
pmsible  recoreiT- 

nSd.  Note.— For  other  eases,  see  Assignments, 
Cent  Dig.  |  166;  Dec  Dig.  f  90.*] 

4.  JnDQHEITT  (I  6S3*>— PEB80N8  COIfOLUDKD. 

Where  plaintiff  in  a  personal  injary  action 
assigned  a  one-tiiird  interest  in  bis  cause  of  ac- 
tion to  hte  attorneys,  and  tbe  attorneys  refus- 
ed to  Join  as  parties  plaintiff,  insisting  that 
tliey  were  nnnecessary,  the  jndgment  in  the  suit 
by  plaintiff  alone  Is  binding  upon  them. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1206  ;  Dec.  Dig.  {  683.*] 

It.  Appeal  and  E^sob  <6  1036*)— Review- 

HABlfT.Waa  E/BBOB. 

Where  parties  wbo  should  bsTe  been  made 
plaintiffs  were  not  Joined,  but  were  bound  by 
the  judgment,  the  foilure  of  tbe  court  to  sus- 
tain a  plea  in  abatement  for  the  nonjoinder 
was  barmless. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  SI  4068-4074;  Dec  Dig.  | 
1036.*] 

&  MA8ISB  AND  SBBTANT  (|  289*)— InJUBIES 

TO  Sebtani^Contbibutobt  Nbouoence. 
Where  a  servant  engaged  in  operating  a 
paper-cntting  machine  was  assured  by  tlie  mas- 
ter, to  whom  he  had  complained  mat  it  was 
dangerons,  that  it  bad  been  fixed  and  wss  in 
Kood  condition,  he  cannot,  as  a  matter  of  law, 
be  held  guilty  of  contributory  n^ligence  in 
using  the  same. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1080,  1090,  1092-1132 ; 
Dec  Dig.  S  289.»3 

7.  Masteb  and  Skbvant  (§  288*)— Injubies 
TO  Servant— Assumption  of  Ribk. 

Neither  can  he  be  beld,  as  a  matter  of  law, 
to  haTe  assumed  risk  of  injury  in  using  it 

pSd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1068-1068;  Dec  Dig,  { 
288.*] 

8.  TbIAI  (K  104,  240*)— IWSTBUCTIONa. 

A  requested  charge,  which  is  on  the  weight 
of  the  evidence  and  argumentative,  is  propeifly 
refused. 

[Ed.  Note— For  other  eases,  see  Trial,  Cent. 
THg.  a  418,  436,  489-441,  440454,  456-466, 
561;  Dec  Dig.  U  194.  240.*] 

9.  AlTBAI.  AND  Erbob  <|  708*)— Recobdb— 
QuEffnoN  Pbbsented  fob  Review. 

Where  tbe  record  does  not  indicate  wheth- 
er or  not  a  ctuuge  was  given,  no  indorsement 
aigned  by  the  trial  judge  appearing,  an  assign- 
ment complaining  of  its  refusal  cannot  be  con- 
sidered on  appeal 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
E^r,  Cent  Dig.  {  2931;  Dec.  Dig.  f 708.*] 

10.  TBI  AT    (H  263*)— iNBTBUCnONS— ElCLUD- 

In  a  personal  Injutr  action  by  a  servant 
whose  hand  was  cut  off  by  tbe  falling  of  a 
knife  in  a  paper-cutting  machine,  where  tbe 
master  had  assured  tbe  servant  that  tbe  ma- 
cliine  was  repaired  and  in  good  order,  and  the 
method  employed  by  tbe  servant  was  not  dan- 

SroBs  If  tne  machine  was  in  good  repair,  an 
Btruction  that  If  the  serrant  had  the  option 
of  choosing  between  an  unsafe  and  a  safe  way 
to  arrange  tbe  paper,  and  be  selected  the  un- 


safe way  and  was  injured,  he  could  not  recover, 
was  properly  refused,  because  taking  from  tbe 
jury  the  question  of  contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SI  613-623;  Dec  Dig.  I  253.*] 

11.  TBIAL  (I  280*)- INSTBUOTIOHS. 

The  refusal  of  special  diai^  covered  by 
the  general  charge  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gS  651-659 :  Dec.  Dig.  i  260.*] 

12.  Mabteb  and  Servant  ({  220*)— Injubixb 
TO  Servant— Duty  or  Inspection. 

Where  a  servant  calls  to  the  attention  of 
the  master  a  defect  In  a  machine  which  he  is 
operating,  and  the  master  undertakes  to  repair 
it  and  incorms  tbe  servant  be  has  done  so,  di- 
recting him  to  use  it,  the  servant  is  under  no 
duty  to  inspect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  6^»-637,  641,  044r^7; 
Dec.  IMg.  i  22a*r 

Appeal  from  Dtstrtct  Court,  M  Paso  Conn- 
t7 ;  James  R,  Harper,  Jadg& 

Action  by  George  Mendoza  against  J.  H. 
Hughes,  J.  W.  Buie,  and  L.  Mueblisen,  co- 
partners doing  business  under  the  firm  name 
of  the  Hug^es-Bnie  Company.  From  a  judg- 
ment for  plaintlfr,  defuidants  appeal.  Af- 
firmed. 

S.  P.  Wdsiger,  of  El  Paso,  for  appellants. 
Patterson  &  Wallace,  of  El  Paso,  for  ap* 
pellee. 

HIGOINS,  J.  Action  for  damages  arising 
from  personal  Injuries  resulting  In  verdict 
and  Judgment  in  appellee's  favor  for  $2,600. 

The  Hughes-Bole  Company,  a  copartner- 
ship composed  of  J.  H.  Hughes,  J.  W.  Buie, 
and  L.  Muehlisen,  owned  and  operated  a 
printing  plant  In  the  city  of  El  Paso.  Ap- 
pellee was  employed  by  them  as  a  paper 
cutter.  He  was  an  experienced  man,  and  for 
several  years  had  operated  the  machine 
whidi  indicted  Ma  injuries.  On  Tuesday, 
July  12,  1910.  while  In  the  discbarge  of  his 
duties,  tbe  blade  of  the  machine  unexpected- 
ly descended  upon  his  right  arm,  severing 
same.  The  machine  was  old  and  worn,  and 
tbe  descent  of  the  blade  was  due  to  its  de- 
fective condition.  It  had  gotten  out  of  order 
and  in  bad  repair  several  days  prior  to  that, 
ind  on  the  previous  Friday  ai^lee  called 
the  same  to  the  attention  of  defendant 
Muehlisen,  foreman  of  the  plant,  In  charge  of 
the  work,  who  thereupon  undertook  to  repair 
same.  After  baving  worked  npon  the  ma- 
chine, he  informed  plaintiff  It  was  all  right, 
and  directed  him  to  proceed  to  work  there- 
with, which  he  did,  and  upon  tbe  following 
Tuesday  sustained  the  injuries  mentioned. 

In  deference  to  the  verdict  of  the  jury,  we 
find  ai^llaut  negligent  In  furnishing  a  de- 
fective and  unsafe  matdilne  with  which 
plaintiff  was  reqnlred  to  perform  bis  work, 
which  proximately  caused  bis  injuries ;  that 
appellee  was  not  guilty  of  contributory  neg- 
ligence, and  did  not  assume  the  risk  Incident 
to  tbe  use  of  the  machine. 

Prior  to  tbe  Institution  of  the  suit,  and  on 
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Angnst  27,  1910,  appellee  employed  the  law 
firm  of  Patterson  ft  Wallace,  and  In  consid- 
eration of  their  agreement  to  file  and  pros- 
ecute the  suit  for  recov^  of  his  damages  he 
"transferred,  sold  and  assigned  to  said  Pat- 
terson &  Wallace  an  undivided  one-third 
Vi^  Int  in  said  suit  and  cause  of  action.** 
This  contract  of  employment  and  asdgnment 
was  filed  among  the  papers  of  the  cause  upon 
the  same  date  the  suit  was  Instituted.  Ap- 
pellant filed  plea  in  abatement  setting  up 
the  execution  and  delivery  of  said  contract, 
and  that  by  virtue  thereof  Patterson,  ft 
Wallace  had  become  the  owners  of  an  un- 
divided one-third  interest  in  the  cause  of  ac- 
tion and  prayed  that  the  suit  as  to  this 
interest  be  abated,  and,  if  not  abated,  then 
it  was  prayed  in  the  altematlTe  that  the 
members  of  said  firm  be  made  parties  to  the 
suit,  to  the  end  that  the  rights  of  all  parties 
interested  in  the  cause  of  action  might  be 
adjudicated. 

[1.2]  The  first  aasignroait  r^tes  to  the 
action  of  the  court  in  overruling  this  plea. 
Plaitttifl  here  sued  for  a  recovery  upon  the 
enCLre  cause  of  action.  But  in  a  suit  for  the 
recovery  of  the  oitlre  amount  due  upon  a 
cause  of  action  arising  in  tort  all  of  the 
Joint  owners  thereof  should  be  made  parties 
plaintiff.  Railway  Cb.  v.  Striker,  59  TKt. 
435 :  Railway  Go.  v.  Le  Glerse,  61  Tex.  198 ; 
Railway  Co.  v.  Sto<^ton.  16  Tex.  CSv.  App. 
145,  38  S.  W.  647;  Poster  v.  Railway  Co., 
91  Tex.  631,  45  S.  W.  376;  May  v.  Slade. 
24  T^.  205;  Rowland  v.  Murphy,  66  Tex. 
634,  1  S.  W.  658 ;  Railway  Co.  v.  Holllngs- 
worth,  2  WiUson,  Civ.  Cas.  Ct  Ai^.  i  173; 
Railway  Co.  v.  Gill,  2  Wlllson.  Civ.  Cas.  Ct 
Am>.  f  175;  Railway  Co.  v.  Winiams,  1 
White  ft  W.  Civ.  Cas.  Ct  App.  S  249;  Towns 
on  Texas  Pleading,  pp.  196,  197,  and  200. 

In  actions  ex  contractu  a  nonjoinder  of 
parties  interested  in  the  cause  of  action  is 
fatal,  whether  or  not  the  defect  of  parties 
be  pleaded  in  abatement;  but  In  actions  ex 
delicto  it  seems  such  nonjoinder  Is  available 
only  upon  plea  In  abatement,  or  by  way  of 
apportionment  of  damages  on  the  trial.  Rail- 
way Co.  V.  Knapp,  51  Tex.  S92;  Oummings 
V.  Masterson,  42  Tex.  dr.  App.  549,  93  S. 
W.  500;  Railway  Co.  v.  Seale,  89  S.  W.  997; 
Railway  Co.  v.  Kutac,  72  Tex.  643,  11  S.  W. 
127 ;  Nelson  v.  Railway  Co.,  78  Tex.  621,  14 
S.  W.  1021,  11  L.  R  A.  391,  22  Am.  St  Rep. 
81 ;  Railway  Oo.  v.  Wilson,  3  Tex.  dv.  App. 
583,  24  S.  W.  688. 

[S-l]  Undoubtedly  the  transfer  In  this 
'Case  to  Patterson  ft  Wallace  constituted  than 
Joint  owners  with  plaintiff  of  the  cause  of 
action  herein  sued  upon,  rather  than  the 
ovmers  of  a  contingent  Interest  in  a  possible 
future  recovery,  and  plaintiff  had  not  the 
rl^t  to  BubseQuently  file  and  maintain  suit 
for  himself  and  in  his  own  name  for  the  re- 
covery of  the  whole  amount  due  thereon. 
Defendant  having  seasonably  raised  the  ques- 
tion by  plea  in  abatement,  his  assignees 
should  ban  been  made  partiea,  as  therein 


requested.  However,  for  the  reasons  stated 
in  Bonner  v.  Green,  6  Tex.  Civ.  App.  96. 
24  S.  W.  835,  Patterson  ft  Wallace  are  bound 
by  the  Judgment  herein  rendered,  and  the 
action  of  the  court  in  overruling  the  plea  in 
abatement  is  harmless. 

The  second  and  third  assignments  com- 
plain of  the  overruling  of  special  exceptions 
to  the  petition.  It  Is  unnecessary  to  pass 
upon  the  merlte  of  these  exceptions.  If  mer- 
itorious, no  harm  could  have  resulted  from 
the  act  of  the  court  In  overruling  same. 

The  court  fairly  submitted  the  issue  of 
due  care  on  part  of  appellee  in  placing  his 
band  under  the  blade  of  the  paper  cutter, 
and  therefore  we  overrule  the  fourth  assign- 
ment, which  relates  to  the  (diarge  of  the  court 
upon  this  phase  of  the  case.  Railway  Co.  v. 
Waller,  27  Tex.  Civ.  App.  44, 65  S.  W.  212;  Mil- 
ler V.  RaUway  Co.,  89  Iowa,  567,  67  N.  W.  418. 

[I,  7]  Th«re  is  no  merit  in  the  contention 
tliat;  as  a  matter  of  law,  plaintiff  assumed 
Che  rlsfe  incident  to  the  use  of  the  machine 
which  Inflicted  his  injuries,  or  that  he  is 
charged  with  contributory  negligence  in 
using  the  samew  It  is  true  he  was  an  ex- 
perienced woAman,  and  had  operated  the 
machine  for  several  years;  but  on  Friday 
before  his  injury  on  Tuesday  he  called  de- 
fendant Muehllsen's  attention  to  the  d^ec- 
tive  condition.  Muelilisen  was  a  member  of 
the  firm,  and  foreman  in  <diarge  of  the 
estebllshment  MnehUsen  undertook  to  re- 
pair same,  and  after  having  worked  on  it 
Informed  plaintiff  the  machine  was  in  good 
condition,  and  directed  him  to  proceed  with 
the  use  tbereot.  Under  such  circumstances 
it  is  clear  he  cannot  be  held,  as  a  matter  of 
law,  to  have  assumed  the  risk  incident  to  Che 
use  thereof,  or  be  guilty  of  contributory 
negligence  in  so  doing.  Of  the  many  au- 
thorities supporting  this  view  the  rule  ia 
most  aptly  stated  in  the  rec«it  case  of  Beck 
T.  Texas  Company  (Sup.)  148  S.  W.  295.  The 
fifth  and  sixth  assignments  are  therefore 
overruled. 

[t]  Special  charge  No.  S  was  upon  the 
weight  of  the  evidence^  and  argumentative 
as  welL  It  was  therefore  properly  refused. 

[I]  The  el^th  assignment  complains  of 
the  refusal  of  a  special  charge.  There  Is 
nothing  to  indicate  whether  same  was  given 
or  refused  hy  the  trial  court;  no  indorse' 
ment  signed  by  him  appearli^  In  this 
state  of  the  record  we  cannot  entertain  any 
error  assigned  in  this  connection.  Michael  r. 
Yoakum,  30  &  W.  1076;  Railway  Co.  v.  Yzna- 
ga,  122  S.  W.  267;  Hodde  v.  Susan,  63  Tex. 
307;  Thompson  v.  Chnmnej,  8  Tex,  390; 
Longtno  V.  Ward,  1  White  ft  W.  Qt.  Cas. 
Ct  App.  S  522. 

[10]  Error  Is  assigned  to  ttie  nfasal  of 
the  following  charge:  "Ton  are  instructed, 
at  the  request  of  the  defendants,  that  where 
it  Is  optional  with  the  swrant  as  to  how  be 
shall  perform  Ills  work,  there  being  a  safe 
and  an  unsafe  way,  both  known  to  him,  and 
he  selects  the  unsafe  way,  bb  assumes  the 
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risk  incident  thereto.  Now,  If  700  bellere 
from  the  evldaice  In  this  case  tbat  plaln- 
tur  had  the  option  of  sheeting  between  a 
vafe  and  an  unsafe  way  to  place  and  arrange 
the  paper  on  tbe  paper  cutter,  under  the 
knife,  and  that  he  seledvd  the  unsafe  way 
and  was  Injured  thereby,  he  assumed  the 
risk  Incident  thereto,  and  he  could  not  re- 
cover, and  your  rerdlct  most  be  for  the  de- 
fendants." 

It  was  for  the  Jury  to  determine  whether 
plain  tier  was  negligent,  under  the  drcum- 
stanoe^  In  pladng  his  hand  under  the 
Made  of  the  cutter,  and  the  charge  In  ques- 
tion was  properly  refused.  While  there  is 
evidence  that  the  paper  could  be  placed  un- 
der tbe  blade  without  the  necessity  of  plac- 
ing the  hand  thereunder,  yet.  If  the  machine 
bad  been  safe  and  in  proper  repair,  there 
was  no  danger  Incident  to  placing  the  hand 
thoeunder.  The  question  of  negUgoice  vel 
non  In  so  doing  was  an  Issue  to  be  deter- 
mined by  the  Jury  under  all  the  fftcts, 
and  in  the  main  charge  was  properly  sub- 
mitted. It  was  therefore  proper  to  refuse 
the  foregoing  charge. 

[11]  The  aaslgnmentB  complaining  of  the 
refusal  of  special  charges  10  and  11  are  over- 
ruled. They  were  upon  the  weight  of  the 
erldence,  and,  in  so  far  as  ^oper,  were  cov- 
enA  by  the  general  charge. 

[II]  The  twelfth  as^gnment  complains  of 
a  portion  of  the  court's  charge.  Tbe  first 
pn^KMdtlon  subjoined  to  tbe  assignment  is 
faulty,  in  that  it  assumes  the  duty  of  in- 
spection rested  upon  plaintiff  to  ascertain 
whether  the  machine  had  been  repaired. 
Tbe  duty  of  tuapectlon  ordinarily  does  not 
rest  npon  the  servant  He  has  the  right  to 
asmime  the  master  has  furnished  safe  a]K>U- 
anoea  to  w<wk.  Certainly  no  such  duty  rests 
upon  him  when  he  has  called  to  the  attention 
of  the  master  a  defect  in  the  machine  which 
he  Is  operating,  and  the  master  thereupon 
undvtakes  to  repair  same,  informs  the  sav- 
ant he  has  done  so,  and  directs  Mm  to  pro- 
ceed with  tbe  use  thereof.  BaUway  Go.  v. 
Nordell.  20  Tex.  GlT.  App.  862,  SO  S.  W.  601; 
Be(^  T.  l^xas  Company,  supra ;  Reld  Coal 
Co.  T.  Nichols,  136  8.  W.  847.  Tbe  paragraph 
of  tbe  diarge  under  consideration  Is  not 
subject  to  the  further  objection  made  that 
It  la  upon  tbe  weteht  of  the  evidence. 

Affirmed. 

HABPEBt  a      did  not  sit  In  this  case. 


AXJLBS  et  aL  T.  KITCHEN  et  aL 
fOoart  of  Civil  Appeals  of  Texas.  Austin. 
Vth.  19,  1913.    On  Motiou  for  Re- 
hearlDg,  April  9,  1913.) 
1.  Appeal  and  Eaxom  (|  757*}  — Busts  — 
Conn  Bulbs. 

Where  appellanf  s  brief  contained  nothing 
to  lodieate  any  motion  for  a  new  trial  in  tbe 
roort  below,  all  antgnments  of  error  must  be 


disregarded,  under  rules  for  the  Court  of  Civil 
Appeals  <142  S.  W.  xU)  24  and  25,  providing 
that  assignmenta  ot  error  must  dietinctly  speci- 
fy the  grouDds  of  error  relied  on,  and  must  re- 
fer to  that  portion  of  the  motioo  for  new  trial 
in  which  the  error  Is  complained  ot 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3092 ;  Dec  Dig.  f  767.*] 

On  Motion  for  Behearing. 

2.  Appsal  and  Ebbob  (|  460*)— Supebsedeab 
Bond— TniE  fob  Filing. 

Execution  may  be  issued  upon  a  Judgm^t, 
notwithstandiug  tbe  perfecting  of  an  appeal  by 
the  filing;  of  an  appeal  bond,  or  affidavit  in  lien 
thereof,  in  accordance  with  Rev.  Civ.  St  1911, 
arts.  2064,  2097.  2098.  2099,  and  2100.  pro- 
viding for  the  perfectioD  of  appeals;  a  super- 
sedeas bond  bdng  required  to  prevoit  execu- 
tion. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 

Error.  Cent  Dig.  {|  2217-2226,  2210246; 
Dec  Dig.  S  460.*] 

3.  Appeal  and  Ebbob  (1  46S*>— Sufebsedbab 
Bond— Time  fob  Filino. 

Where  an  appeal  has  been  perfected  by  the 
giving  of  an  appeal  bond  or  the  making  of  a 
proper  affidavit  in  Ueu  thereof,  the  supersedeas 
bond  may  be  given  at  any  time  Uiereafter  pend- 
ing tbe  appeal ;  but  if  no  bond,  otiier  than  the 
supersedeas  bcmd,  be  given,  it  must  be  filed 
within  the  time  ued  lor  pertteting  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2229 ;  Dec  Dig.  I  468.*] 

4.  Appeal  and  Ebbob  ({  1226*)— Sufbbsedb- 
As  Bond— Remedi  ok  Bond. 

Where  a  valid  supersedeas  bond  has  been 

even  and  filed  within  the  time  required  by 
w,  and  the  appeal  has  not  been  ivosecuted  to 
effect  the  appellee  may  sue  on  such  bond  as 
a  common-law  obligation,  but  if  the  supersedeas 
bond  did  not  also  amount  to  an  appeal  bond,  so 
as  to  perfect  tbe  appeal,  it  is  without  consid- 
eration, and  will  not  support  an  aotion;  for, 
unless  tbe  appeal  is  duly  perfected  and  a  valid 
supersedeas  bond  is  given,  execution  may  issue, 
notwithstanding  an  attempted  appeal. 

[Ed.  Not6.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4734,  4735;  Dec  Dig.  | 
1226.*] 

Ai^eal  ftvm  McCullodi  County  Court; 
Harr^  Walker,  Judge. 

Action  by  C.  D.  Allen  and  others  against 
B.  D.  Kitchen  and  others.  EYom  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

J.  E.  Shropshire,  of  Brady,  for  appellants. 
Gamett  ft  Hnghston,  of  McEiuney,  for  ap- 
pellees. 

JENKINS,  J.  [1]  In  this  case  the  app^- 
lees  object  to  our  considering  appellants'  as- 
signments of  error,  because  they  do  not  point 
out  8i>eclflcally  any  error  committed  by  tbe 
court,  and  said  assignments  are  in  violation 
of  rule  25,  Rules  for  the  Courts  of  Civil  Ap- 
peals (142  S.  W.  xil).  in  that  they  do  not  refer 
to  that  portion  of  the  motion  for  a  new 
trial  in  which  the  supposed  error  Is  com- 
plained of.  as  required  by  said  rule.  Rule 
24  requires  that  the  assignment  of  error 
must  distinctly  specify  the  grounds  of  error 
relied  on.  Rule  26:  "To  be  a  distinct  aped- 
flcaUon  of  error,  it  must  point  out  tbat  part 
of  the  proceedings  contained  In  tbe  record 
in  which  the  error  Is  complained  of  In  a  par- 
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tlcular  manner,  bo  as  to  Identify  whether 
It  be  the  rulings  of  the  conrt  upon  a  motion, 
or  upon  any  particular  part  of  the  pleadings, 
or  upon  the  admission  or  rejection  of  evi- 
dence, or  upon  an;  other  matter  relating  to 
the  cause  or  Its  trial,  or  the  portion  of  the 
charge  given  or  refused,  the  fact  or  facts 
in  Issue  which  the  evidence  was  Incompetent 
or  Insufficient  to  prove,  the  insufficiency  of 
the  verdict  or  finding  of  the  Jury,  If  special, 
and  the  particular  matter  in  which  the  Judg- 
ment is  erroneooB  or  Illegal,  with  such  rea- 
sonable certainty  as  may  be  practicable,  in 
a  succinct  and  clear  statement,  considering 
the  matter  referred  to,  and  must  refer  to 
that  portion  of  the  motion  for  new  trial  in 
which  the  error  is  complained  of."  (Italics 
onrs.) 

There  la  nothing  in  appellants'  brief  to 
Indicate  that  any  motion  for  a  new  trial  was 
filed  In  the  eonrt  below,  for  wbidi  reason 
the  objection  to  said  assignments  la  sustain- 
edi,  and  the  Judgment  of  the  trial  court  Is 
affirmed. 

On  Hotlon  for  Rehearing: 

In  1906  a  0.  AUen,  J.  a  Hall,  and  B.  L. 
Graddock  recovered  Judgment  In  the  county 
conrt  of  McCuUoch  county  against  €^  Y.  and 
D.  P.  Brown  tax  $360  damages  upon  a  car 
of  oats  purcbaaed  by  Allen  and  otheni  from 
the  Browns,  and  whldi  did  not  meet  tiie 
warranty  of  the  vendors  bb  to  quality.  Said 
case  was  attempted  to  be  appealed  to  this 
conrt,  and  upon  motion  ot  Alloi  et  aL  said 
appeal  was  dismissed,  tor  the  reason  that 
the  appeal  bond,  whbAi  was  also  a  superse- 
deas bond,  was  not  filed  In  the  time  required 
by  law.  186  8.  W.  602.  Bzecntlon  was 
Issued  out  of  the  county  court  on  said  Judg- 
ausat  and  returned  "No  property  found," 
and  ai^llants  then  instituted  this  autt 
against  the  appellees  herein  on  said  bond. 
TTpon  trial  before  the  conrt  the  eourt  ftrand 
that  C  F.  and  n  V.  Brown  were  solvoit  at 
the  time  of  filing  the  superaedeaa  bond 
above  referred  to,  but  that  during  the  pend- 
ency of  said  appeal  they  became  insolvent. 

The  trial  court,  upon  ttie  above  facts, 
found,  as  matter  of  law,  that  the  appellees 
in  the  former  suit  were  not  entitled  to  stay 
of  execution  by  virtue  of  said  bond,  and  that 
said  bondsmen,  appellees  in  this  suit,  are 
not  liable  to  appellants  on  said  bond. 

Opinion. 

On  a  former  day  of  the  present  term  we 
affirmed  this  case  on  account  of  follure  of 
appellants  to  comply  with  rule  25  for  the 

government  of  the  Courts  of  Civil  Appeals. 
Upon  motion  for  rehearl:^  appellants  have 
shown  sufficient  reasons  why  their  brief 
should  not  be  stricken  out  for  failure  to  com- 
ply with  said  rule,  for  which  reason  we  have 
considered  this  case  upon  Its  merits,  and  in 


doing  so  have  reached  the  conclusion  that 
the  Judgmoat  of  tbe  trial  court  should  be 
affirmed. 

[2,  3]  A  party  recovering  a  Judgment  is  «i- 
titled  to  execution  thereon,  unless  an  appeal 
be  taken  from  said  Judgment  In  the  manner 
prescribed  by  law.  An  appeal  can  be  taken 
only  by  filing  an  appeal  bond,  or  an  affidavit 
In  Ueu  thereof,  within  the  time  prescribed 
by  statute.  Articles  2084,  2097,  2098,  2099, 
and  2100,  Ber.  Stat  1911.  And  execution 
may  be  issued  on  such  Judgment;  notwltli- 
standing  such  appeal,  unless  a  supersedeu 
bond  be  given,  which  may  also  be  an  appeal 
bond,  or  which  may  be  given  subsequent  to 
the  tippeal  bond.  If  the  appeal  has  been 
perfected  by  giving  a  proper  IxHid,  or  making 
proper  affidavit  In  lieu  thereof,  within  the 
time  prescribed  by  statute,  the  supersedeas 
bond  may  be  given  at  any  time  thereafter 
pending  the  appeal;  but  if  no  bond,  otbet 
than  the  supersedeas  bond,  be  given,  It  must 
be  filed  within  the  time  prescribed  for  per- 
fecting ai^als. 

[4]  Where  a  .valid  supersedeas  bond  has 
be^  givoi  and  filed  within  the  time  required 
by  law,  and  tbe  appeal  has  not  been  prose- 
cuted to  effect,  the  appellee  may  bring  sidt 
on  such  bond  as  a  common-law  obUgatloD. 
Trent  v.  Rhomborg,  66  Tex.  249,  IS  S.  W. 
510;  Wooldrldge  v.  Rawllngs  (Sup.)  14  8. 
W.  667;  Mldiael  T.  Ball,  8  Tex.  av.  Appi 
406,  27  S.  W.  948. 

But  if  the  bond  does  not  perfect  the  appeal 
it  ia  without  consideration,  and  will  not  sup- 
port  an  acHon  as  a  common-law  oUlgation. 
Grocery  Co.  v.  Savage,  114  S.  W.  867,  and  au> 
thoritles  tbe^  dted.  Where  an  ai^eal  baa 
not  been  perfected  giving  an  appeal  or 
supersedeas  bond,  or  filing  proper  affidavit 
In  lieu  ttiereot,  the  party  recovering  Ju^- 
ment  may  have  execution  thereon,  notwlth- 
Btandlng  the  attempted  appeal,  and  the  clerk 
is  no  more  Justified  in  refusing  to  issue  such 
execution  than  he  would  be  if  do  notice  of 
appeal  had  been  given,  or  no  bond  or  afflda* 
vit  In  lieu  thereof  had  been  attonpted  to  be 
filed. 

For  the  reasons  above  stated,  the  motion 
tbr  rehearing  is  overruled. 


WESTERN  UNION  TBLDaBAPH  CO.  v. 
OABTEB. 

(Court  of  CMl  Appeals  of  Texas.  Austin. 

March  20, 1913.) 

1.  TSLKOSAPHS  AND  O^UBPHONBS  (i  56*>— AC- 
CBPTAKCB  or  MSSSAGBS  BXTOHD  LiHBB— OH- 
ZJOATIOK. 

A  telegmph  company  need  not  accept  a 
messase  for  a  point  beyond  fts  own  Hoe  and  tq 
a  point  where  It  has  no  office  or  facilities  for 
delivery,  and  a  Bnasestioa  by  its  agent  that  a 
messenger  fee  will  likely  be  necessary  to  deliver 
a  message  to  a  sendee  residing  in  the  country 
and  reqairing  a  gaaranty  of  such  a  tee  before 
delivery  ol  the  message  to  a  cODoecting  tele- 
phone company  do  not  create  a  special  cwitract 
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UndlDK  the  tet^raph  company  to  deUver  the 
nesaace  beyond  its  own  line. 

[Ed.  Note.— For  other  cases,  see  Telenaidis 
and  TdepbMMs,  Gent  Dig.  |  28;  Dea  Dig.  | 

Z.  Tklbqbafhb  AHD  TxiXPHOmEB  (I  Sfi*)  — 
Nboliobkob  xir  Dbuvbbt  or  Ubbsaobs— 

IiIABILITT. 

A  telegraph  company  is  relieved  from  lia- 
bfUty  for  negligence  occurring  on  its  connecting 
line  in  the  delivery  of  a  mesaage  roulting  In 
tajnry  to  the  sendse,  nnkM  otherwise  boond  bj 
q>ecial  contract. 

1E>1  Note.— For  otber  cases,  see  Telegraphs 
and  Telephone^  Cent  Dig.  i  23;  Dea  Dig.  i 
55.*] 

8.  Tkleobaphs  aud  Tbz.bphone8(|  55*)— L<nc- 
mna  LjABn-irr— Cohtbactb— Validitt. 
A  stipnlatlon  on  a  mesBM«  that  the  tele- 
graph company  is  merely  the  agent  of  the  send- 
er, withoat  liability,  in  forvai^ing  it  over  the 
fines  of  any  other  company  necessary  to  reach 
its  destination,  la  reasonable  and  valid^  and 
irtiere  a  measa^  ia  sent  aabject  to  the  atipala- 
tion.  the  initial  company  is  protected  against 
liaMlity  for  the  negligence  of  any  connecting 
company  to  whldi  Ae  message  is  transferred. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telei^nes,  Gent  Dig.  {  'JSl;  Dec  Dig.  i 

4.  TKLKaKATHB  AH  D  TELEFHORBS  (i  B5*>— 8FE- 

czAz.  CoNTBAcm— Acts  CoNmruTiNa. 

The  mere  suggestion  by  an  agent  of  a  tele- 
graph company  receiving  a  message  for  trans- 
mission beyond  the  company's  tines  that  a  mes- 
senger fee  will  be  necessary  and  the  requiring  by 
biiD  of  a  guaranty  of  a  fee  before  a  delivery 
of  the  mesaage  to  a  connecting  line  for  delivery 
to  the  sendee  do  not  create  a  special  contract 
binding  the  initial  company  to  deliver  the  mes- 
sage in  any  event,  and  do  not  make  it  reaponsi- 
ble  for  the  negligence  of  the  connecting  com- 
pany in  failing  to  deliver  it. 

[Ed.  Note.— For  other  cases,  see  Telenaphs 
and  Tblephonea,  Gent  EHg.  |  23;  Dea  Dig.  1 

5.  Appeal  akd  Esbob  (1 1175*)— Dibfositioii 
or  Case  on  Appeal. 

Where  the  evidence  fails  to  show  liability 
against  defendant  and  the  case  has  been  fully 
developed,  the  court  on  appeal  from  a  judg- 
ment for  plafntilf  will  reverse  the  jod^ent 
and  render  judgment  for  d^ndant 

[Bd.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  H  4673-4587;  Dec  Dig.  i 
1175*] 

Appeal  twm  Diatrict  Court,  Ullam  County; 
3.  C  Scott,  Judge. 

Action  by  John  L.  Carter  against  the  West- 
em  Union  Telegraph  Company.  From  a  Judg- 
moit  for  plaintm^  defendant  appeals.  Re- 
versed and  remanded. 

Home  &  Ham^  of  Houston,  and  Geo.  H. 
Fearons,  of  New  York  City,  for  appellant 
U.  S.  Hearrell,  of  Cameron,  for  appellee. 

RICE,  J.  This  snlt  was  broogbt  by  app^- 
lee,  plalntifr  below,  against  the  Western  Un- 
ion Telegraph  Company  and  the  SonthweB^ 
em  T&Iegraph  &  TtHesiboue  Company,  to  re- 
oover  damages  for  mental  angoiah  suffered 
on  aoeoant  of  tbelr  failure  to  delirer  to  bim 
a  telegram  annoonclng  the  death  of  bis  fii- 
Iher  and  stating  the  time  of  borlal  whereby 
IK  was  prevented  from  attending  the  fnneraL 


Keoovery  was  Bought  against  the  Telegraph 
Company  chiefly  on  tiie  alleged  ground  that 
it  bad  contracted  to  locate  and  deliver  said 
meaaage  to  falm,  apiieUee.  The  Telegraph 
Company,  after  a  plea  of  contrllmtory  neg< 
Ugence,  mainly  relied  upon  the  theory  that 
It  had  exempted  ttaelf  from  Uablll^  tor  de- 
fault occurring  on  Ua  connecting  line  by  a 
stipulation  Indorsed  on  said  meaaage  as  ft>l- 
lowe:  "This  company  Is  hereby  made  the 
agent  of  tbe  sender,  without  liability,  to 
forward  any  message  over  Qie  lines  of  any 
other  company,  when  necessary  to  reach  its 
destlnatlfm."  There  vras  a  Jury  trial,  re- 
sulting In  a  Twdlct  and  judgment  In  favor 
of  aiqitellee  against  the  Tel^raidi  Company, 
but  in  fiivor  of  the'  Telcstbone  Company, 
from  which  appellant  alone  has  appealed. 

Tbe  tecti  show  that  on  the  morning  of 
the  20th  of  Jane,  1910,  the  father  of  a.wpA- 
lee  died  at  bis  home  near  MadlsonvlU^  and 
that  his  stepmother  caused  to  be  filed  with 
appellant  at  Its  office  in  MadlsonviUe  about 
3  o'clock  on  said  day  the  following  td^ram 
tar  transmission:  "John  Carter,  Buckholts, 
Texas.  Tour  father  died  this  morning.  Will 
be  buried  tomorrow.  Answer."  It  was 
shown  that  appellant's  agent,  when  said  tele- 
gram was  tendered  it.  Informed  Mr.  Heaton, 
the  agent  of  the  sender,  that  it  bad  no  office 
at  Buckholts,  but  that  Buckholts  was  on  a 
telephone  line,  and  that  It  might  become 
necessary,  if  appellee  lived  In  the  country, 
to  pay  a  messenger  fee  to  said  Phone  Com- 
pany to  deliver  same;  whereupon  the  agent 
of  appellant  was  referred  to  a  merchant,  a 
friend  of  Mrs.  Carter's,  who  guaranteed  tbe 
payment  of  any  sudi  extra  messenger  fee. 
It  appears  that  appellee  lived  in  the  country 
some  eight  miles  from  Buckholts,  which  was 
his  post  office  address;  that  the  message 
was  promptly  sent  and  received  at  Cameron, 
the  end  of  appellant's  line,  where  it  was 
without  delay  ddlvered  to  the  Telephone 
Company;  but  that  said  last-named  company 
failed  to  deliver  same  to  appellee.  If  this 
message  had  been  delivered  by  the  latter 
company  during  said  day,  he  could  have 
reached  Madlsonvllle  In  time  to  have  attend- 
ed the  funeral  of  his  father. 

[1]  The  court  refused  a  special  chai^  re- 
quested by  appellant  to  the  effect  that  It 
had  not  been  shown  that  It  had  agreed  to 
do  more  than  transmit  the  message  from 
Madlsonvllle  to  Cameron,  and  to  forward 
same  from  said  point  over  the  line  of  the 
Telephone  Company  to  Buckholts  as  the 
agent  of  the  sender  and  plaintiff,  and  it 
not  being  shown  that  defendant  Western 
Union  Telegraph  Company  was  negllgrat 
in  the  performance  of  this  duty,  tbe  Jury 
should  find  A>r  It,  which  Is  made  tbe  basis 
of  the  fftli  assignment.  We  think  this  charge 
Aonld  have  been  given.  No  obligation  rest* 
ed  upon  aroellant  to  acc^  a  meaeage  for 
points  beyond  Its  own  line,  and  where  it  had 
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no  oflBce  or  facilities  tor  d^very.  87  Cyc 
1684,  par.  0;  W.  U.  Tel.  Co.  t.  HargroTe.  14 
Tex.  Ctv.  App.  79,  38  S.  W.  1077. 

[2]  It  Is  likewise  troe  that  It  Is  atwolred 
from  liability  for  default  or  negligence  oc- 
curring on  its  connectiDg  line,  resaltlng  In 
Injury  to  appellee  (see  Smith  t.  W.  U.  Tel. 
Co.,  84  Tex.  369,  19  S.'  W.  441,  KL  Am.  SL- 
Rep.  69;  McCam  t.  Rallvay  Cou,  84  Tex. 
358,  19  S.  W.  547,  16  Ll  R.  A.  39,  31  Am.  St 
Rep.  51;  Hunter  t.  Railway  Co..  76  Tex. 
196,  13  S.  W.  190;  Railway  Co.  t.  Geer,  6 
Tex.  Civ.  App.  340^  24  S.  W.  86;  W.  U.  Tel. 
Cio.  T.  Sorsby.  29  Tex.  Civ.  App.  346,  69  S. 
W.  122,  and  anthoritles  dted  in  foregoing 
cases),  nulesB  otherwise  bound  by  special 
contract 

It  Is  said  In  Jones  on  Telegraph  &  Tele- 
phone Companies,  at  section  446,  that  "by 
the  analogy  to  tbe  principle  governing  the 
liability  of  common  carriers  of  goods,  the 
general  rale  is  that  a  telegraph  company  Is 
not  bound  by  law  to  accept  and  transmit 
messages  beyond  the  termlnns  of  its  own 
line.  In  the  absence  of  any  agreemoit  ei- 
ther expressly  or  clearly  Implied,  for  trans- 
mission b^ond  Its  own  line,  the  common-law 
dnty  of  an  Independent  company  Is  perform- 
ed when  it  safely  transmits  the  message  over 
its  own  line  and  delivers  it  promptly  and  cor- 
rectly to  the  connecting  line,  and  It  Is  not 
therefore  liable  for  any  errors  or  delays 
occurring  on  tbe  other  line.  If,  In  such  case, 
the  message  is  to  be  delivered  by  the  initial 
line  to  a  connecting  line  for  further  trans- 
mission, the  former  Is  considered  as  a  for- 
warding agent  and  Is  not  liable  for  the  de- 
faults of  the  subsequent  line  or  lines."  "Nor 
is  Its  status  changed  merely  by  reason  of 
the  fact  that  when  a  message  Is  to  be  sent 
over  a  connecting  line,  the  initial  company 
receives  from  the  sender  all  charges  for 
transmitting  the  message  fbr  ttie  entire 
route."   Same  author,  1  448. 

[1]  In  addition  to  this,  it  vrlll  be  recalled 
that  the  message  had  a  stipulation  indorsed 
thereon  to  the  effect  that  appelant  was 
merely  the  agent  of  the  sender,  without  liabil- 
ity, In  forwarding  the  same  over  the  lines  of 
any  other  company,  when  necessary  to  reach 
its  destination.  Ttie  message  was  sent  sub- 
ject to  this  provision.  Speaking  with  refer- 
ence to  such  stipulations,  It  Is,  in  effect  said 
in  87  Cyc  p.  1992,  par.  6,  that  such  stipnla- 
tiona  are  reasonable  and  valid,  and  will  pro- 
tect the  iQitlal  carrier  against  liability  for 
negligence  on  the  part  of  any  other  company 
to  which  the  message  is  necessarily  transfer* 
red,  citing  a  line  of  onr  own  cases  in  note  70 
thereunder  In  support  thereof.  See,  also, 
Jones  on  Telegraph  &  Telephone  Companies, 
whore  the  same  doctrine  la  announced. 

[4]  It  Is,  however,  contended  <m  the  part 
of  appdiee  that  notwithstanding  this  non- 
liability for  defitult  occurring  on  a  connect- 
ing line,  it  is  nevertheless  true  that  appellant . 


can,  by  special  contract,  as  hm  shown,  bind 
itself  to  d^ver  the  message^  and  tMOcnne 
liable  tor  ftdlure  ao  to  do,  even  wlieie  the 
defiiult  occurred  on  its  connecting  lin&  Tfa» 
principle  contended  for  may  be  conceded, 
but  it  la  not  appllcaUe  here,  tat  the  leaaon 
that  we  do  not  believe  there  la  any  evidence 
In  the  record  going  to  show  or  estabUah  any 
such  contract  on  the  part  of  appelant  Tbe 
mere  suggestion  that  a  meaaenger-  fee  would 
likely  be  necessary,  and  the  requiring  ft 
of  a  guaranty  of  audi  tee  before  d^very  of 
the  message  to  tbe  deplume  Company,  i» 
not  ^ou^  to  create  a  special  contract  tend- 
ing It  In  any  event  to  deliver  said  message 
and  beoome  responsible  for  the  negligent  de- 
fault of  the  Tel^hone  Company  In  taSOag 
to  deliver  same. 

[f]  It  seems  that  the  case  has  been  fully 
developed,  and,  the  evidence  failing  to  show 
liability  on  the  part  of  the  appellant  it  be- 
comes our  duty  to  reverse  and  render  the 
Judgment  in  its  favor,  and  it  is  ao  ordered. 

Reversed  and  rendered. 


CABL  T.  WOLCOTT. 

(Court  of  Civil  Appsala  of  Texas.   Bl  Fasfc 

AprU  3.  1013.   Rehearing  Denied 
April  24,  1013.) 

1.  Bbokbbs  (S  85*)  —  Actions  fob  Coincis- 

SIONS— PUADIIfG — IBBUEB. 

Under  allegatioQB  in  the  answer,  in  aa 
action  for  commissiona  for  procuring  the  sale 
of  realty,  that  if  plaintiff  was  instrumental  ia 
effecting  the  sale  nis  services  were  purely  vol- 
untary and  without  promise  of  compensation, 
evidence  was  admisrible  that  plaintiff  and  de- 
fendant were  closely  related  so  as  to  raise  a 
presumption  that  the  •ervices  were  gratuitous. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  II  106-116;  Dec.  Dig.  |  85.*] 

2.  Bboexbs  (I  82*)  —  A(7noN8  fob  Comas- 
aions  —  Pleadxno  —  Gbnbbal  Dbniai.  — 
Scope. 

Under  the  general  denial  in  an  action  for 
broker's  commissions,  defendant  could  show,  in 
the  absSnce  of  express  objection,  that  he-  and 
plaintiff  were  closely  rdated  so  as  to  raise  a 
presumption  tiiat  plalntilPB  asrvloes  were  gra- 
tuitous. 

|Ed.  Note.— For  other  cases,  see  Brokers. 
Cent.  Dig.  11  101-103 ;  Dec  Dig.  |  82.*] 

3.  Tbial  d,  20S*)  — iNBTBDcnom— GomxBir- 
iifo  AS  Whole. 

Instmctioos  should  be  ctmstroed  as  a  whidsk. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gait 
Dig.  §1  70»-717;  Dec  Dig,  S  296.*1 

4.  Bbokebs     88*)  —  AonoNS  fob  Coumis- 

SIONB  —  iMBiaiTCnONS  —  NaTVEE  or  CON- 
TBACT. 

The  court  instructed,  In  an  action  for  bro- 
ker's commlsdons,  that  one  of  the  essentials  of 
a  contract  is  the  meeting  ot  minds  by  an  offer 
and  an  acceptance,  and  that  that  element  must 
be  present  in  an  unpUed  as  well  as  in  an  ex- 
press contract  and  If  absent  no  obligation  is 
created,  and  if  tbere  was  no  meeting  of  the 
minds  of  plaintiff  and  defendant  that  plaintiff 
shoald  sell  the  property  and  defendant  would 
pay  a  commission  to  plaintiff  for  iwHity  «  nl%^ 
his  efforts  to  sell  would  be  voluntary,  and  he 
could  not  recover  anything     defenduit  though 
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he  found  a  parchaaer,  and  that  if  tin  comini*- 
•ion  for  making  the  aale  was  not  particularly 
stated,  if  plaintiff's  aervieea  were  In  fact  re- 
qaested,  compensation  wonld  be  presumed  an- 
less  the  agreement  was  between  near  relatives, 
when  tbe  law  required  an  express  promise  to 
M7,  tboagh  the  amount  might  not  be  stated. 
xfrM,  tiuit  the  charge  was  not  erroneons  on  the 
ground  that  the  part  thereof  relating  to  an 
imptied  contract  conflicted  with  the  part  re- 
lating to  an  express  contract 

[Ed.  Note. — For  other  cases,  see  Brokers, 
CenL  Dig.  If  121,  123-130;  Dec.  Dig.  |  sa*] 

5.  Appbai,  and  Bbbos  (I  loss*)— Habklebs 
ESBOB— IiTSTBucnons. 

Where,  under  the  eridenee  in  an  action  for 
a  broker's  commissions,  the  court  could  faave 
charged  that  there  was  no  evidence  of  an  im- 
plied contract,  an  Instruction  submitting  tbe 
QoeMion  of  implied  contract  was  unduly  bur- 
doiBtnne  upon  defmdant,  and  hence  not  prejn- 
dldal  as  to  plaintiff. 

[Ed.  Note.— F(w  otiier  caaes,  see  Aj^eal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec  IHg.  I 
1033.^1 

6.  Bbokkbs  (S  86*)  —  Actions  fob  Goioas- 

aiONB— SUFFIdXNCT  OF  EVIDENCE. 

Evidence,  in  an  action  for  brokn's  commis- 
siona,  AeM  not  to  diow  an  impUed  contract  to 
pay  conunissionB. 

tRd.  Note; — For  other  cases,  see  Brokers, 
Cent.  Dig.  H  116-120;  Dee.  Dig.  S  86.*] 

7.  TuAi.  a  207^— BxcxpiioN  or  Evedkhob— 

POKF08B. 

Where  evidence,  admissible  on  one  Issue,  is 
Bable  to  be  improperly  considered  on  another 
issue,  tile  court  should  limit  Its  effect^  so  that 
where,  in  a  broker's  acticm  for  commissions,  a 
receipt  admitted  for  one  purpose  did  not  tend 
to  show  that  plaintiff  was  emidoyed  by -defend- 
ant a>  claimed,  the  court  properly  instructed 
that  it  oould  not  be  eoosidered  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  498,  499,  001 ;  Dec.  Dig.  i  207.*] 

8.  TbIAL  <|  260*)— iNBTBUCnONB— Rbqubst^ 
iNSTBUCTIOnS  AI.RBADT  GlVEN. 

A  requested  charge,  in  an  action  for  a  bro- 
ker's commissions  for  procuring  the  sale  of  real- 
ty, that  it  was  not  necessary  that  the  purchaser 
be  introduced  to  the  owner  by  the  broker  If 
be  induced  the  purchaser  to  apply  to  tbe  owner 
to  purchase  tiie  property,  was  sufficiently  cov- 
ered by  a  charge  ttiat,  if  plaintiiTa  services 
were  the  efficient  proeoring  cause  of  the  sale, 
the  Jury  should  find  for  plaintiff  and  hence 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-608;  Dec  Dig.  S  260.*] 

9.  WrmssEs  (|  379*)— Inconbistent  State- 
ments—AcnoNS  n>B  OoHifissioNB— ADiaa- 
aoN  ov  Evidence. 

Where,  in  an  action  for  commissions  for 
procuring  tbe  sale  of  realty,  the  purchaser  testi- 
fied that  he  and  plaintiff  went  to  tbe  office  of 
defendant's  agent,  and  that  plaintiff  put  him  in 
touch  with  the  property  and  was  Instrumental 
in  closing  the  deal,  evidence  was  admissible  by 
defendant's  agent  that  the  purchaser  told  him 
that  plaintiff  had  nothing  to  do  with  the  aale. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
OcbL  Dig.  H  1209. 1220-1222. 1247-12B6;  Dec 
Dig.  i  3-i9.*] 

la  Bbombb  <|  86*)  —  AcnoNs  tob  Coukis- 
BONE— ADiaauoN  or  Evidence. 

Where,  in  an  action  for  commissions  for 
procuring  the  sale  of  realty,  it  was  in  issue 
whetlier  plaintiff  was  autiiorized  to  sell  and 
whether  tiie  purdiaser  closed  the  deal  through 
plaintiff,  a  copy  of  an  earnest  money  receipt 
given  by  defoidant's  agent  to  the  purchaser  was 


admissible  in  evidence  on  the  qncation  ot  pl^- 
tiff's  authority,  thonaft  not  signed      tbe  pnv^ 

chaser. 

LEd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  IS  106-115;  Dec  Dig.  |  86.*] 

11.  WlTNESBBB  (S  406*)— CONTBADICTIOR— AD< 

HxasntiLrrr. 

In  an  action  for  commissions  for  procuring 
the  sale  of  realty,  a  copy  of  an  earnest  money 
receipt  given  by  defendant's  agent  to  the  pur- 
chaser was  admissible  to  contradict  the  pur- 
chaser's evidence  that  he  bought  the  property 
through  plafndtE. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1276-1279;  Dec  Dig.  |  406.*] 

Appeal  from  District  Court,  EU  Paso  Coun- 
ty; A.  M.  Waltball,  Judge. 

Suit  by  W.  N.  Carl  against  Lennie  Moor 
Wolcott  From  a  Judgment  for  d^endant, 
plaintiff  appeals.  Affirmed. 

Jones  &  Jones,  of  EH  Paso,  for  appellant 
L«wis  Maury  Kemp  and  R.  T.  Neill,  both  of 
M  Paao,  for  appellee. 

HARPER,  J.  This  suit  was  brought  by 
W.  N,  Carl,  appellant,  against  Mrs.  Lennie 
Moor  Wolcott,  apiwUee,  to  recover  a  commls- 
slOD  for  the  sale  of  certain  real  estate,  be- 
longing to  appellee,  by  appellant,  real  estate 
agent  He  alleged:  That  he  was  a  real  es- 
tate agent  and  broker,  doing  business  as  such 
In  El  Paso,  Tex.  That  Mrs.  L.  M.  Wolcott, 
as  the  owner  of  southwest  corner  of  block 
38,  Mills*  map  of  El  Paso,  listed  same  with 
him  as  a  real  estate  agent  and  broker  for 
sale,  and  employed  him  to  sell  same  for  $39,- 
000,  and  contracted  and  agreed  to  pay  him 
S  per  cent  on  tbe  gross  price  as  oommlsslon 
for  making  the  sale.  That  he  sought  and 
found  a  purchaser  in  Charles  R.  Loomis,  who 
was  able,  ready,  and  willing  to  purchase  said 
property;  and  that  said  Loomis  thereafter 
entered  Into  a  binding  contract  with  plaintiff, 
who  was  acting  as  agent  of  defendant,  to 
purchase  said  property  upon  the  terms  desig- 
nated by  defendant,  and  paid  down  $1,000 
as  earnest  money  to  bind  the  contract  That 
the  sale  was  made  by  defendant  to  tbe  said 
Loomis  and  J.  M.  Qoggin,  who  joined  Loomis 
in  the  purchase  after  the  execution  of  the 
contract  That  by  reason  of  said  sale  de- 
fendant thereby  became  Indebted  to  plaintiff 
for  said  commission  in  the  sum  of  $1,950  and 
failed  and  refused  to  pay  same,  etc.  By  a 
second  count  plaintiff  alleged  that.  If  he 
should  be  mistaken  as  to  an  express  contract 
of  employment  by  tbe  defendant  with  plaln- 
tiflT  to  sell,  then  he  avers  that  defendant  list- 
ed her  said  property  with  plaintiff  for  sale 
and  authorized  and  requested  him  to  sell 
same,  or.  In  any  event,  knew  that  he  was 
seeking  customers  to  purchase  said  property. 
Further  alleged  that  he,  at  the  request  and 
with  the  knowledge,  approval,  and  consent  of 
defoadant,  and  with  knowledge,  approval, 
and  consent  of  Maury  Kemp,  defendant's 
duly  authorized  agent,  sought  customers  to 
purchase  said  property  during  the  fail  of 
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1909,  and  procnied  Obarles  B.  Loomis  to  pnr- 
diue  same^  and  that  defendant  In  person 
and  thioogb  her  Ageat  and  attorner  afore- 
said, accepted  the  said  customer  and  closed 
the  sale,  and  thereby  accepted  plaintiff's 
services  and  thereby  ratified  his  acts  as  a 
real  estate  agent  done  and  perfwrned  for 
her,  and  thereby  became  liable  and  bound  to 
pay  the  reasonable  and  customary  commis- 
sion to  real  estate  agents  In  El  Paso,  which 
be  alleged  Is  6  per  cent.  Defendant  answer* 
ed  by  general  denial;  that  plaintiff's  senices 
were  rendered  voluntarily,  and  a  doiial,  un- 
der oath,  of  the  execution  by  her  of  the 
contract  of  sale  dated  November  27,  1909. 
And  specially  answered  that,  if  plalntUf  was 
instrumental  In  effecting  the  sale,  such  acts 
were  purely  voluntary,  without  authority 
from  defendant,  and  without  promise  of  com- 
pensation. Tried  by  Jury,  and  verdict  for  de- 
fendant, from  which  this  appeal  is  perfected. 

The  appellant's  first  assignment  of  error 
complains  of  the  following  clause  of  the 
fourth  paragraph  of  the  charge  of  the  court: 
"'One  of  the  essential  elements  of  a  con- 
tract Is  an  agreement  or  meeting  of  the 
minds  of  the  parties  by  an  offer  on  the  one 
hand  and  an  acceptance  on  the  other.  This 
necessary  element  must  be  present  In  an 
Implied  contract  as  well  as  in  an  expressed 
contract  If  it  is  absent  in  either  no  obliga- 
tion la  created,  and  If  there  was  no  meeting 
of  the  minds  of  the  plaintiff  and  the  defend- 
ant, that  the  plaintiff  should  sell  the  proper- 
ty and  the  defendant  would  pay  a  commis- 
sion to  plaintiff  for  making  a  sale,  his  efforts 
to  sell  said  property  would  be  voluntary,  and 
in  that  event  the  defendant  would  owe  plain- 
tiff nothing,  though  he  might  have  found  a 
purchaser  ready,  willing,  and  able  to  buy. 
In  this  connection  you  are  instmcted  that 
If  the  commission  for  making  said  sale  was 
not  particularly  stated  or  referred  to,  if  the 
services  of  the  plaintiff  In  making  said  sale 
was  requested  by  the  defendant,  compensa- 
tion will  be  presumed  unless  the  agreement 
Is  between  near  relatives,  when  the  law  re- 
quires an  express  promise  to  pay,  although 
the  amount  may  not  be  stated.'  Because  In 
the  first  part  of  said  clause  the  court  at- 
tempts to  define  an.  Implied  contract,  while 
in  the  second  part  thereof  the  court  tells 
the  Jury  that  the  contract  must  be  express 
when  between  near  relatives,  when  there 
was  no  evidence  that  plaintiff  and  defendant 
were  near  relatives  nor  was  there  any  plead- 
ing by  defendant  to  that  effect,  and  on  the 
contrary  the  evidence  showed  that  no  such 
relation  existed  within  the  meaning  of  the 
law,  and  said  clause  was  therefore  confus- 
ing, conflicting,  and  contrary  to  the  law  in 
8uch  cases,  and  was  not  In  conformity  with 
the  pleadings  of  plaintiff  nor  with  tb»  evi- 
dence adduced  thereunder." 

The  first  proposition  under  this  assignment 
is  tliat  It  submits  an  issue  to  the  jnry  not 
raised  by  the  pleadings  and  evidence,  and. 


following  op  the  pn^osttlon,  anggeBts  that 
the  queellon  <a  "near  rdatlonshlp  between 
the  parties"  bad  Hot  been  pleaded. 

[1]  It  is  admitted  that  It  was  not  pleaded 
spedflcaUy,  eo  the  aueetion  is:  Was  it  neces- 
sary tm  defendant  to  plead  It  ipeclally  In 
orda  to  take  advantage  of  the  DtOnt  aa  a 
pnqmBltton  of  law,  or  conld  the  aiqpellee  take 
advantage  of  it  under  ber  general  dmlal 
or  under  any  other  paragraph  of  ber  an- 
swer? For  it  Is  unquestioned  tbat  the  propo- 
sition of  law  stated  Is  good,  and  It  follows 
that  if  the  pleading  and  proof  do  not  raise 
the  question  the  eacr  la  fatal  and  should  re- 
verse this  case.  It  la  admitted  that  tbe  evi- 
(Leaco  raises  the  question,  plaintiff  and  de- 
fendant boUi  having  testified,  withont  ob- 
jection, that  at  tbe  time  of  the  sale  of  tbe 
property  they  were  related  by  marriage,  the 
plaintiff  b^ng  then  married  to  defendant's 
sister.  The  defendant  pleaded  "that  If  plain- 
tiff was  instrumental  In  effecting  the  sale  his 
services  were  purely  voluntary  and  withont 
promise  of  eompouation,'*  under  tbe  evi- 
dence adduced  on  the  part  of  plaintiff,  tbe 
fact  that  defendant  was  in  his  office  and  ex- 
pressed a  deelre  to  sell  tbe  property,  and 
the  other  things  testified  to  by  plaintiff  as 
having  occurred.  If  they  had  not  been  re- 
lated, and  bad  not  she  been  accompanied  by 
her  mother  and  slBtrar,  then  the  wife  of  plain- 
tiff—In  other  words,  If  it  bad  been  a  busi- 
ness call  Cor  the  purpose  of  putting  the  prop- 
erty on  the  market,  by  one  not  related — 
would  have  been  strong  evidence  that  he  was 
llien  authorised  to  make  the  sale,  although 
there  was  no  express  authorization  of  plain- 
tiff. But  under  the  facts  of  this  case  and 
the  pleading  of  defendant  there  Is  nothing 
shown  more  than  a  voluntary  offer  to  assist 
his  then  sister-in-law,  and  we  find  that  the 
above  answer  Is  sufficient  to  raise  the  ques- 
tion and  to  admit  evidence,  and  the  evidence 
was  sufficient  to  require  the  court  to  charge 
the  Jury  as  was  done. 

[2]  And  if  not  raised  by  the  pleading,  the 
general  denial,  in  the  absence  of  express  ob- 
jection to  the  testimony  when  offered,  was 
sufficient  to  enable  the  defendant  to  avail 
herself  of  this  legal  qualification  or  limita- 
tion upon  the  probative  force  of  facts  which 
otherwise  might  have  been  snfflcient  to  es- 
tablish that  defendant  listed  the  property 
with  plaintiff  and  an  implied  agreement  to 
pay  commlsslona.  But  this  was  a  question 
for  the  Jury,  and  the  view  we  take  of  it  was 
sufficiently  raised  by  the  pleading. 

[3,  4]  Second  proposition  under  the  first  as- 
signment of  error  and  the  third  assignment 
of  error  are  that,  where  a  paragraph  of  the 
charge  of  a  court  Is  mateflat  but  inconsis- 
tent, the  first  clause  conflicting  with  the  lat- 
ter. It  has  a  tendency  to  confuse  and  mis- 
lead tbe  Jury,  and  is  therefore  erroneous. 
Following  this  proposition,  appellant  In  his 
brief  copies  two  paragraphs  of  tbe  court's 
charge^  but  in  no  way  attonpts  to  Indicate 


Digitized  by 


OABIi  T.  WOLCOTT 


337 


by  any  argument  what  the  conflict  In  the 
"danaes"  conalsts  ot  The  best  we  can  make 
of  the  proposition  la  that  the  portion  of  the 
court's  charge  first  qnoted  Is  npon  the  ques- 
tion of  what  constitutes  "implied  contract," 
and  the  part  next  quoted  groups  the  facta 
and  submits  the  question  of  express  contract 
as  well  as  implied  contract  to  the  jury.  If 
this  la  the  "conflict"  referred  to,  the  proposi- 
tion Is  not  well  taken,  because  the  chai^ 
must  be  ctmstrned  As  a  whole,  and  the  court's 
charge  so  considered  Is  not  subject  to  the 
crlttdam  made.  The  first  asalgnment  of  er- 
ror te  therefore  OTerruled. 

What  we  hare  said  abore  disposes  of  the 
second  assignment  of  error,  because  it  la  ad- 
dressed to  the  same  proposition. 

[1]  The  fourth  and  fifth  assignments  of 
error  complain  of  the  second  clause  of  the 
fourth  paragraph  of  the  charge,  because  "to 
constitDte  an  Implied  contract  in  this  case 
it  was  not  necessary  that  defendant  should 
list  her  property  with  plaintiff  for  sale;  it 
was  sufiMent  If  the  defendant,  by  her  acts 
and  condnct,  Induced  the  plaintiff  to  find  a 
customer  for  her  property  and  avail  herself 
of  plaintiff's  eerrlees  by  accepting  the  pur- 
chaser found  by  him,  and  a  charge  on  an 
implied  contract  requiring  a  listing  casta  too 
great  a  burden  on  plaintiff." 

Under  the  facta  In  the  lectnd  the  court 
would  hare  been  authorised  to  charge  the 
Jnry  that  there  was  no  evidence  of  an  Im- 
plied contract,  and  the  diarge  complained 
of  was  more  onerous  upon  the  defendant 
than  It  should  have  been. 

The  only  testimony  In  the  record  which  in 
any  way  tends  to  show  that  Cart  was  au- 
thorized to  act  as  agent  for  Mrs.  Wolcott 
In  effecting  the  sale  of  her  property  shows 
that  he  was  expressly  authorized.  If  at  all. 
The  plaintiff  and  his  witness.  Gray,  testify 
of  the  Incipient  conversation  between  plain- 
tiff and  defendant  by  which  he  claims  to 
have  been  authorised  to  act  as  agent  for  a 
commission,  as  follows:  Plaintiff:  "Mrs. 
Wolcott  came  Into  my  office  about  the  16th 
or  ITth  of  October,  1909,  and  listed  her  prop- 
erty on  Overland  and  Stanton  streets  for 
nle,  saying  to  me  that  she  wanted  to  sell 
the  property,  and  that  she  wanted  $600  a 
front  foot,'  and  said  that  she  would  pay  B 
per  cent,  commission  out  of  the  gross  pro- 
ceed%  and  tor  me  to  get  bn^y  and  sell  It 
That  she  wanted  to  buy  an  automobile,  and 
that  I  woinld  have  to  see  Ur.  Maury  Kemp 
for  terms.  I  phoned  lier  next  day  and  she 
said  tme-thlrd  cash  and  the  balance  In  two 
and  three  years.**  Gray  testified:  "I  remem- 
ber lbs.  Wolcott  coming  Into  the  office  to 
see  Ur.  Carl,  and  on  that  occasion  heard  her 
stats  that  ahe  had  decided  to  sell  her  prop- 
erty, and  told  htm  to  get  busy  and  aeil  It" 
But  there  Is  no  cootoition  that  the  sale  was 
made  aoeordlng  to  the  terms  given  at  that 
tfane^  but  that  In  November  plaintiff  found 
a  buyer  In  Loomls,  If  price  and  terms  satis- 
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factory.  Carl  then  went  to  see  Mr.  Kemp, 
who  he  says  he  knew  represented  Mrs.  Wol- 
cott in  her  business,  and  be  testifies  that 
the  following  conversation  occurred:  "I  ask- 
ed him  (Kemp)  the  lowest  price  the  property 
could  be  bought  for,  and  he  said  $39,000. 
I  asked  him  If  that  was  the  gross  price, 
and  he  said  yes,  and  I  asked  him  further  If 
he  would  pay  B  per  cent  commission  on  that 
price,  and  he  said  yesu  And  I  then  asked 
hlnk  for  terms,  and  he  said  one-third  cash 
and  the  balance  in  one,  two,  and  threa 
years." 

[I]  It  certainly  cannot  be  contraded  that 
there  Is  anything  left  for  Implication  In 
these  conversations,  for  he  was  expressly 
authorized  to  s^l,  and  an  express  offer  to 
pay  in  each  instance  a  commission  of  5  per 
cent  If  he  made  the  sale;  and  there  Is  no 
other  evidence  in  the  record  which  could  be 
construed  Into  a  contract,  either  express  or 
implied.  So  If  the  court's  charge  Is  subject 
to  the  construction  contended  for,  "that  it 
required  the  Jury  to  believe  that  the  property 
was  listed  with  plaintiff,"  It  required  no  more 
than  the  plaintiff's  evidence  asserted,  and 
no  more  than  he  pleaded,  but  which  the  Jury 
did  not  see  fit  to  believe.  This  disposes  of 
the  seventh,  thirteenth,  and  fourteenth  as- 
signments. 

The  sixth  assignment  complains  of  the  ac* 
tlon  of  the  court  in  giving,  at  the  request  of 
defendant,  the  following  special  charge : 
"The  court  erred  in  giving  defendant's  spe* 
clal  charge  No.  1  asked  by  the  defendant, 
because  said  special  charge  told  the  Jury 
that  the  earnest  m<H)ey  receipt  Introduced 
by  the  plaintiff  vras  not  admitted  as  evidence 
and  proof  that  the  plaintiff  had  be«i  em- 
ployed by  defoidant  and  told  the  Jury  they 
would  not  consider  it  as  evidence  that  de- 
fendant had  employed  plaintiff  Carl  to  sell 
the  property,  J>ecauBe  by  said  special  charge 
of  the  defoidant  the  court  undertook  to  de- 
fine the  force  and  effect  of  said  earnest  mon- 
ey receipt  as  evidence,  but  failed  to  tell  the 
jury  that  It  should  be  considered  by  them 
together  with  all  other  facts  and  circum- 
stances in  the  case,  thus  rendering  said 
special  charge  a  conunent  upon  the  w^ght 
of  the  evidence  and  practically  excluding 
the  same  as  evidence  from  the  conslderatiott 
of  the  jury.  That  said  special  charge,  as 
given  by  the  court,  had  a  tendency  to  mis- 
lead the  Jury  and  cause  them  to  believe  that 
said  earnest  money  receipt  was  eliminated 
as  an  item  of  evidence  In  the  case." 

[7]  In  Missouri  K.  &  T.  Railway  Co.  v. 
CoUina,  15  Tex.  Clr.  App.  21,  39  S.  W.  ISO. 
the  court  taynt  "Where  evidence  admitted 
Is  proper  on  one  Issue,  but  is  liable  to  be 
considered  by  the  Jury  on  another  Issue  as 
to  whldi  it  Is  Incompetent  the  court  should 
Instmct  that  It  Is  not  to  be  considered  on 
the  latter  Issue,  but  should  not  direct  at- 
trition to  the  Issue  on  whldi  It  may  be  con- 
sidered, wUcb  might  give  it  nndne  weight 
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witb  the  jury."  Tbe  earnest  money  receipt 
did  not  tend  to  prove  that  Carl  was  employ- 
ed by  defendant;  ttaer^ore  the  court  did 
not  err  In  limiting  its  [wobatlTe  force  to  that 
extent 

[I]  The  appellant's  eighth  assignment  as- 
signs error  In  tbe  refusal  of  tbe  court  to  give 
the  following  spedal  charge  requested  by 
him:  "Where  property  baa  been  listed  with 
a  broker  for  sale  or  authority  given  the 
broker  by  bis  owner  or  his  duly  authorized 
agent  to  sell  tbe  same,  and  the  broker  effects 
such  sale,  ttiat  is,  be  has  brought  the  par- 
ties together  or  has  made  a  contract  with 
the  porchaaer  wbldi  the  ownw  can  legally 
enCoroe  and  within  the  terms  authorized  by 
the  owner  or  his  agent,  he  Is  the  effldent 
cause,  and  the  &ct  that  the  ownw  negoti- 
ates the  sale  with  the  pnrcdiaser  procured  by 
the  broker  does  not  affect  ills  right  to  com- 
mission. And  in  this  case  you  are  Instructed 
that  tbe  contract  introduced  In  evidence  by 
the  plaintiff  and  signed  by  Ghas.  R.  Loomts, 
which  contract,  if  it  was  procured  by  the 
plaintiff  from  said  Loomls,  was  sufficient 
to  bind  said  Loomls  as  the  purchaser  of  the 
property  therein  described  and  one  which 
the  defendant  could  have  legally  enforced. 
If  therefore  yon  believe  and  find  from  the 
evidence  that  the  defendant  listed  said  prop- 
erty with  plaintiff  tox  sale,  or  that  she  au- 
thorized and  requested  him  to  sell  tbe  same 
for  her,  either  in  person  or  through  her 
agent  or  attorney,  and  that  in  pursuance  to 
her  listing  and  authority  to  plaintiff  to  sell 
said  property,  the  plaintiff  found  said  pur- 
chaser, Loomls,  and  obtained  said  contract, 
and  that  thereafter  the  defendant,  acting  by 
and  through  her  attorney,  Maury  Kemp, 
proceeded  to  complete  the  terms  of  said  sale 
and  close  said  sale  to  said  Loomls,  then  and 
in  that  event  the  plaintiff  is  entitled  to  his 
commission  for  services  rendered  in  said 
sale  and  you  will  so  find." 

The  court  did  not  err  In  refusing  to  rabmit 
this  special  diarge,  because  It  contained  mat- 
ter wtaldi  it  would  have  beoi  improper  to 
submit;  and,  beafdee,  tbe  essenUals  of  it 
were  given  in  the  general  charge  of  tbe 
court 

Appellant's  ninth  and  tenth  asaignments 
of  aTc».-are  as  follows: 

Ninth  asslgnm«kt  of  error:  "Tba  trial 
court  erred  In  refudng  to  give  plaintUTs 
special  charge  No.  8,  which  told  the  jury  that 
it  was  not  necessary  that  tbe  porchasw  be 
introduced  to  the  owner  tbe  broker,  so 
l<Hig  as  tlie  purdiaaw  is  iuduoed  through  the 
broker  to  apply  to  tbe  owner  to  purchase  bis 
property,  wbidA  the  broka  Is  offering  to  selL 
And  said  special  charge  should  have  been 
Itfvoi  in  view  of  tbe  evidence  tliat  plaintiff 
found  Charles  B.  liOfflnls,  tbe  pnrcbaser  of 
defoidaDt'a  iwoperty,  and  sent  or  directed 
said  Loomis  to  d^Midanfa  attorney  to  nego- 
tiate with  bim  with  referenoe  to  the  pur- 
chase of  said  property,  and  tbe  evidraice 
showed  that  aald  attorney  of  defendant  who 


was  authorized  to  act  for  her,  dosed  the 
sale  of  said  property  to  said  Loomls." 

Tenth  assignment  of  error:  "The  trial 
court  erred  In  refusing  to  give  plaintiff's 
special  charge  No.  4,  because  the  evidoice 
showed  that  plaintiff  found  a  pnrdiaser  In 
tbe  person  of  Charles  B.  Loomis,  and  that 
thereafter  the  sale  was  closed  by  the  attor- 
ney for  the  defoikdant  with  the  said  Loomis, 
who  was  the  customer  ot  the  plaintiff." 

Tbe  court  charged  tbe  Jury  "that  if  tbe 
services  of  the  plalndff  were  the  effldent 
procuring  cause  of  the  sale  to  said  Loomis, 
you  will  find  for  the  plaintiff,"  which  In- 
cludes all  the  essentials  of  tiie  apedal  diarge 
requested,  so  it  was  not  enot  to  refuse  same. 

[I]  The  eleventh  assignment  complains  of 
the  action  of  the  trial  court  -on  permitting 
witness  Kemp  to  testify  as  shown  in  tbe 
following  bill  of  exceptions:  "Witness  Haury 
Kemp,  being  on  the  stand  as  a  witness  for 
the  def^dant  and  testifying  in  her  behalf, 
was  asked  the  following  question  by  counsel 
for  defendant:  Q.  Mr.  Kemp,  relative  to  tbe 
sale  of  this  property  to  Carl  end  Loomls, 
state  who  represented  Mrs.  Wolcott  A.  I 
represented  her.  Q.  What  if  anything,  was 
said  between  you  and  Mr.  Loomls  relattve 
to  the  part  Carl  played  in  it?  Wbereupon 
counsd  for  tbe  plaintiff  objected  because 
anything  that  Loomls  might  bare  said  not 
In  tbe  presence  of  Uarl  would  not  be  Mnd- 
ing  upon  Mm.  Thereupon  counsel  for  tbe 
defendant  asked  the  following  question:  Q. 
What  did  Mr.  Loomls  say  in  refermoe  to 
whether  or  not  he  had  been  induced  to  pur- 
chase by  Mr.  Carl?  Wb^wpon  counsel  for 
the  plaintiff  objected  because  what  Mr.  Loom- 
la  might  have  said  as  to  b^g  induced  to 
purchase  under  the  state  of  tbe  pleadings 
would  not  bind  Mr.  Carl,  and  because  any- 
thing Mr.  Loomls  might  have  said  to  tbe 
witness  in  reference  to  being  persuaded  by 
Mr.  Carl  calls  for  a  condusi<m  of  the  wit- 
ness and  would  not  be  binding  upon  Carl 
in  his  absence.  Which  objection  was  by 
the  court  overruled,  to  vbicb  actlUL  of  tbe 
court  the  idalntlff  then  and  there  in  open 
court  excepted,  and  the  witness  was  per- 
mitted to  testify  as  toUows:  A.  He  said 
this:  Mr.  Carl  bad  nothing  to  do  witb  bla 
purdiasing  the  property.  I  told  Mr.  Loomls 
about  what  Mr.  Clifford  told  me  about  Mr. 
Carl  wanting  to  take  bis  part  of  the  com- 
mission out  in  groceries.  I  could  not  un- 
derstand what  Mr.  Carl  was  asking  tar  a 
commisdon  from  Mr.  Clifford  Cor  in  gre- 
oKles.  I  reminded  Mr.  Loomls  of  Uio  fkct 
that  lie  had  toUl  me  that  be  and  Carl  ww» 
in  on  the  deal  and  going  to  adl  Clilt<nd, 
and  they  could  make  so  much  money  if  I 
would  autboilM  it  Loomis  said  that  Out 
bad  nothing  on  earth  to  do  with  this  par- 
ticular detU;  that  was  eonsnmmatBd  tgr  tbe 
earnest  money  receipt  of  December  24tb ;  and 
Mr.  Loomis  called  attmtlon  at  that  time  to 
the  Csct  tbat  this  other  proposition  waa 
nothing  more  than  an  effort  on  the  part  of 


Digitized  by 


Tex.) 


FISHER  T. 


ATKINBOK 


839 


him  on  his  and  Mr.  Carl's  part  to  go  In  and 
■eU  the  property  to  Mr.  GUfford  and  make 
a  commlasion."  Because  "under  the  state 
of  the  pleadings  and  the  evidence  it  was 
error  for  the  court  to  permit  witness  Kemp 
to  testify  that  the  purchaser  Loomls  told 
him  that  the  plaintifl  Oarl  had  nothing  to  do 
with  jnaUng  said  sale." 

The  plaintiff  alleged  in  his  petiUon  that 
Kemp  was  the  agant  and  attorney  of  de- 
fendant, and  tliat  he  acted  rm&et  his 
(Kemp*8)  specUlc  dtrectlons;  and  that  be 
closed  the  deal,  taking  earnest  money,  and 
gave  a  receipt,  etc.,  to  Loomla  Loo  mis  teo- 
tifled  that  he  and  Carl  went  to  Konp's  of- 
flce  two  or  three  times;  that  Uarl  put  him 
in  touch  with  the  property,  and  was  instru- 
mental in  dosing  the  transaction.  It  was 
adndaeibli^  if  for  no  other,  for  the  pwpose 
of  CDirtradlctlnc  this  and  other  testimony  of 
plaintiff's  own  witness,  Loomis. 

Ill]  Appellant's  twelfth  assignment  is  as 
followB: 

"The  trial  conrt  erred  In  admitting  a  pur- 
ported copy  of  an  earnest  money  receipt, 
ptuportlng  to  have  been  given  by  witness 
Manrs*  Kemp  to  CSiarles  R.  Loomla,  dated 
the  24tb  day  of  Deonnber.  1909.  for  the  rea- 
son tbat  said  purported  receipt  was  not 
signed  by  said  Loomla  as  the  pnrchaser,  was 
self-serving,  and  was  equivalent  to  a  self- 
serving  declaration  on  the  part  of  tbe  defend- 
ant and  said  Kemp,  and  was  not  evidence 
tbat  plaintiff  had  not  procured  said  Loomis 
to  pnrchaae  aaid  property  and  had  a  tend- 
ency to  mislead  the  jury."  Because  "an  ear- 
nest UHHiey  receipt  not  signed  by  tbe  pur- 
diaser,  but  signed  only  by  the  dtfoidant  or 
her  agoit  and  attorn^,  offered  in  evidence 
on  tbe  trial  of  a  suit  for  commissions  for 
tbe  sale  of  defendant's  real  estate,  where 
the  evidence  showed  that  the  plaintiff  bro- 
ker bad  secured  the  signature  of  the  porcbas- 
er  to  an  earnest  money  receipt,  and  that  the 
pnrchaser  dosed  tbe  sale  thereunder,  is  a 
self-serving  declaration  and  hearsay  and  its 
admission  by  tbe  court  was  error." 

"Witness  Maury  Kemp  being  on  tbe  stand 
and  testiflying  In  bebalf  of  the  defendant, 
tbe  counsel  for  defendant  asked  the  follow- 
ing question:  Q.  At  tbe  time  that  deal  was 
closed,  state  what  was  done  relative  to  a(^ 
ceptlng  a  purchaser  found  by  Mr.  Carl.  To 
which  question  the  plaintiff  by  bis  connsel 
objected  because  the  question  was  suggestive 
and  called  for  a  conclusion  of  the  witness, 
when  the  Jury  was  entitled  to  all  tbe  f&cts. 
Tbe  Court:  Do  you  mean  at  tbe  time  It  was 
closed,  at  the  time  of  the  execution  of  tbe 
deed?  Mr.  Nelll:  Tea,  sir;  I  don't  precise- 
ly mean  that,  because  tbe  deed  was  execut- 
ed In  Houston;  I  mean  in  so  far  as  Mr. 
Kemp  is  concerned;  that  is  really  what  I 
mean.  The  Conrt;  That  is  the  circumstance 
you  refer  to?  Mr.  NeiU:  Yes,  sir.  The 
Court:  Overrule  the  objection.  And  the  wit- 


ness was  permitted  to  testify  that  nothing 
was  done  by  tbe  purchaser  found  by  Carl; 
that  Mr.  Carl  never  found  a  purcbaaer.  Q. 
That  la  the  answer  as  yon  give  it  now?  A. 
Yes,  sir.  Q.  Have  you  a  carbon  copy  of  tbe 
receiirt:?  A  Tee,  sir.  Q.  Do  you  recall  tes- 
timony of  Mr.  Loomis  to-day,  this  mornlug, 
relative  to  whether  or  not  you  gave  bliu  tU;> 
receipt?  A  Yea,  sir.  Q.  Did  you  or  not  give 
him  such  a  rece^A?  A  I  gave  him  a  re- 
ceipt Q.  Have  you  a  copy  of  it?  A  l 
have;  be  gave  me  the  fl,000.  Q.  Is  this  the 
rec^pt?  A.  He  paid  that  just  before  Cbriat- 
mas.  l%ereupon  tbe  rec^pt  was  offered  by 
counsel  for  tbe  defendant  in  evidence, 
wlurei^on  plaintiff  his  counsel  objected 
for  tbe  following  reasans:  Because  tiie  ten- 
dency of  it  la  to  defeat  the  negotlatlonB,  is 
to  defeat  the  plaintiff  in  his  commission. 
Tbe  present  state  of  ttie  evidence  shows  tbat 
a  porctaaser  was  found  and  negotlaUona 
started  on  the  27th  day  of  November ;  the  re- 
ceipt la  not  signed  by  Mr.  Loomis  at  all.  Q. 
About  the  $1,009,  he  has  not  denied  tbat 
fact?  Mr.  Jones:  He  paid  fl,000  on  tbe  2Tth 
at  November?  A.  Na  Ue  broi^t  me  91,- 
000  on  the  day  of  this  receipt;  It  Is  not  the 
$1,000  he  paid  mto  the  Bio  Grande  Valley 
Bank.  The  court  overruled  tbe  objection, 
and  thereiuwn  counsel  for  the  plaintiff  ob- 
jected on  the  further  ground  tbat  Ihe  re- 
ceipt was  not  a  receipt  to  Mr.  Loomis,  was 
simply  a  purported  copy  of  a  receipt;  tbat 
it  is  not  a  binding  receipt  of  sale;  it  is  a 
receipt  fOr  mon^  rec^ved  on  a  transaction, 
but  is  simply  a  copy,  or  purports  to  have 
been  given  to  Mr.  Loomla" 

[11]  A  snfUdent  answer  to  tbe  reason  as- 
signed for  tbe  objecUoh  is  tbat  It  was  a  ma- 
terial Inquiry  in  this  case  as  to  whether 
Carl  was  autborbted  as  agent  to  sell  to  any 
one,  and  as  to'wbetber  Loomis,  In  fact, 
bought  or  closed  tbe  deal  with  him.  and  the 
testimony  and  rece^  were  admissible  upon 
these  questions,  and  iqton  the  further  ques- 
tion of  defendant's  contention  that  siie  nor 
ber  agent,  Kemp,  ever  recognised  Uarl  as 
defaidanfs  agent,  and  to  contradict  tbe  wit- 
ness Loomis  in  his  testimony  tbat  be  bought 
the  property  tbrou^  GarL 

No  etTOT  appearing  In  tbe  record,  ttie 
judgment  of  tbe  lower  court  is  aflbnned. 


FISHEJR  V.  ATKINSON  et  aL 
<Oourt  of  Civil  Appeali  of  Texas.  Austla. 

April  16,  leia.) 
JunouENT  A  17*)— Pbogess— SnviCB— NBOxa- 

SITT. 

Where  one  was  served  with  citation  and 
certified  copy  of  the  petitioD,  but  was  not  made 
a  party  nor  required  to  answer  the  petitiMi, 
and  was  not  served  with  citation  on  a  croai- 
action,  the  court  did  not  obtain  Jurisdiction 
over  him,  and  a  judgment  against  Um  waa  er- 
roneous. 

ffid.  Note.— For  otber  cases,  see  Jodgnwut 
Cent  Dig.  H  25-33 :  Dec.  Dig.  |  17.*] 
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156  SOUTHWESTERN  BEPOBTBB 


(Tex. 


Error  to  District  Court.  Lee  Gonnty;  Ed 
R.  Sinks,  Judge. 

Action  by  Ja^  Atkinson  againat  G.  M. 
Fisher,  and  anotlier,  In  which  defendants 
01ed  cross- bills  praying  for  Jndgment  over 
against  G.  S.  Fisher.  There  was  a  Judgment 
for  plaintiff,  and  for  defendant  W.  H.  McA- 
land  against  C.  S.  Fisher,  and  the  latter 
brli^  error.  Reversed  and  remanded. 

John  B.  Durrett,  of  Beltou,  for  plaintiff  In 
error.  Wm.  0.  Bo-^era,  at  Olddlngs,  for  de- 
fendants In  error. 

RICE,  J.  It  appears  from  the  record  that 
on  the  29tb  of  March.  1909,  Jack  Atkinson 
conveyed  to  G.  M.  Fisher  80  acres  of  land 
out  of  the  Walker  league  in  Lee  county,  and 
In  part  payment  thereof  said  Fisher  execut- 
ed blB  veodor's  lien  note,  of  even  date,  pay- 
able to;  the  order  of  said  Atkinson,  for  the 
sum  of  f  100,  with  10  per  cent  interest  and 
10  per  cent,  attorney's  fees,  which  became 
due  on  the  Ist  of  January,  1911.  Thereafter 
said  G.  M.  Fisher  conveyed  said  land  to 
plaintiff  in  error.  C.  S.  Fisher,  who,  it  seems. 
In  part  payment,  assumed  to  pay  said  $150 
note.  Subsequent  thereto,  on  the  8th  of  Feb- 
ruary, 1910,  said  C.  S.  Fisher  conveyed  said 
land  by  warranty  deed  to  W.  M.  Holland, 
and  on  the  11th  of  April.  1911,  said  Atkinson 
brought  this  snlt  against  C.  M.  Fisher  and 
W.  M.  Holland,  wherrfn  he  set  out  the  execu- 
tion and  delivery  to  him  by  said  Fisher  of 
said  note,  the  maturity  and  nonpayment 
thereof,  and  further  alleged  that  said  Hol- 
land was  making  some  claim  to  said  land, 
and  t^ayed  for  Jndgment  for  his  debt,  in- 
terest, and  attorney's  fees  against  said  Fish- 
er, with  foreclosure  of  vendor's  lien  against 
both  said  Fisher  and  Holland ;  but  plaintiff 
In  error  was  not  made  a  par^  deCeudant  to 
said  suit 

G.  M.  Fisher,  answering  by  cross  bill,  al- 
leged his  sale  of  said  land  to  C.  S.  Fisher, 
and  that  in  said  conveyance,  as  part  consid- 
eration therefor,  said  G.  S.  Fisher  assumed 
the  payment  of  the  note  sued  on,  and  there- 
by became  liable  to  pay  same,  praying  that 
he  have  Jndgment  over  against  said  C.  S. 
Fisher. 

Holland  filed  his  cross-bUl  against  G.  S. 
Fisher,  alleging  that  said  Fisher  sold  said 
laud  to  him  by  warranty  deed,  and  by  reason 
of  his  warranty,  became  liable  for  the  pay- 
ment of  the  note  sued  on  by  plaintiff,  and 
praying  that,  in  the  event  Jndgment  shonld 
be  rendered  in  favor  of  plaintiff  against  him 
he  recover  on  his  warranty  against  said  G.  S. 
Fisher  for  like  amount  On  September  6, 
1911,  said  0.  S.  Fisher  was  served  with  cita- 
tion and  certitted  copy  of  plaintiff's  original 
petltloo,  but  no  service  of  citation  on  ^tber  of 
said  erosa-actlons  was  ever  made  upon  him; 
nor  was  tie  made  party  defendant  to  nor 
mentioned  as  sach  defendant  in  said  original 
petition  or  citation. 


On  the  7th  of  Hay,  1012.  the  case  was  tried 
before  the  coQrt,'«wlthout  a  Jury,  and  all  of 
the  parties  ai^cwared  and  answered,  except 
G.  S.  Fisher,  who  made  default  Jndgmoit 
vras  r^dered  In  favor  of  the  i^aintlff,  At- 
kinson, and  against  the  defendant  0.  H.  Fish- 
er on  said  note  for  principal,  interest,  and 
attorney's  fees,  and  against  G.  M.  Fisher,  W. 
M.  Holland,  and  G.  S.  Fisher  for  a  forecloa- 
nre  of  the  voidor's  llm  npon  said  land;  and 
Jndgment  was  (arth^  rendered  In  favor  oC 
d^endant  Holland  against  C.  8.  Fisher  for 
tlM  amount  of  the  Jndgment  rendered  against 
the  d^endants  C.  M.  Fisher  and  W.  M.  Hol- 
land, and  for  all  costs  of  ault,  from  wtilch 
Judgment  this  writ  of  error  Is  sued  oat  alone 
by  O.  8.  Fisher,  who  contends  that  the  court 
had  no  Jurisdiction  to  rwder  Judgment 
against  him,  either  for  foreclosnre  at  the 
vendor's  lien  on  said  land,  or  for  Judgment 
over  in  fiiTor  <tt  Holland. 

We  tiiink  both  of  these  oontoktlona  are 
correct  Notwithstanding  the  fbct  that  pUln- 
tlff  In  OTor  was  aerred  with  citation  and 
certlfled  coi^  of  plalntlfrs  original  petition, 
yet  pot  having  been  made  a  party  to  said 
suit,  he  was  not  reqitfred  to  answer  thOKto; 
and  he  was  never  at  any  tlnw  served  with 
citation  as  to  Holland's  croas-aetlon.  Tba 
court  therefore  did  not  obtain  Jurisdiction 
over  him,  for  which  reasma  the  Judgment  of 
the  court  below  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


RODOERS-WADB  FURNITURE  CXI. 

WYNN. 

(Court  of  Civil  Appeals  of  Tuas.  Amarlllo. 

April  12,  1913.) 

1.  PaRTWBBSHIP    (I  241*)— RETIBEMEirr— LlA- 

BiLrrr  or  Rbtibino  Pabtkbb— Notice. 
A  partner  who  retires  from  the  firm  by 
selling  his  interest  therein  to  another  is  not  lia- 
ble on  a  firm  note  subsequently  executed  to  a 
payee  having  notice  of  the  retiremeot  before  ac- 
cepting the  note. 

[Ed.  Note,— For  other  cases,  see  Partnership, 
Gent  Dig.  Jj  479%,  480.  651,  652,  654,  657, 
659,  666 ;  Dec.  Dig.  fi  241.*] 

2.  Pabtnership  (g  242*)  ~  Rbtibeuent  —  No- 
tice—Evidence— Question  fob  Jubt. 

Where,  on  the  issue  whether  the  payee  of 
a  note  given  by  a  firm  had,  before  accepting  the 
note,  notice  of  a  partner's  retirement  by  trans- 
ferring his  interest  to  another,  the  purchaser  of 
such  latter  interest  testified  that  a  represenU- 
tive  of  the  payee  was  infonned  of  tile  tranter 
and  shown  the  bill  of  sale  before  the  giving  of 
the  note,  the  question  of  notice  was  pnq;mly 
submitted  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  H  500-608,  663;  Dec  Dig.  |  242.*] 

3.  TaiAL  iH  290*)— IirsnuonoHB— CkmaiBOo. 
noK  AS  A  Whole. 

Any  error  in  a  charge,  that  any  infbrma- 
tlon  that  would  put  a  prudent  man  on  Inquiry 
is  notice  of  a  dissolution  of  a  firm,  is  cured  by 
the  statement  in  the  same  paragraph  of  the 
charge  that  notice  brought  home  to  the  agent 
of  a  party  as  to  a  particular  transaction  b  no- 
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tiec  to  die  p«rty,  and  that  if  the  person  autbor- 
iaed  to  act  a  creditor  of  a  firm  bad  notice 
of  the  tact  that  a  partner  had  told  his  interest 
in  the  firm  the  notice  wai  notice  to  the  cred- 
itor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  St  703-717 ;  Dec  Dig.  }  296.*] 

4.  CoBPonATioiiB  (I  428*)— Notice  to  Agent. 

Notice  to  an  uent  of  a  corporation,  wbicb 
Is  a  creditor  of  a  firm,  ttiat  a  partner  has  re- 
tired, is  notice  to  the  corporation. 

[Ed.  Note^For  other  eaaee,  see  Gorporaiions, 
Cent.  Die.  II  1748-1701;  Dec.  Dig.  |  428.*] 

&  PiXADinO    (I    292*)  —  VlBIFICATION  —  Ao- 
CODNTa—AJFIDATIT. 

A  defendant  sned  on  an  itemixed  account 
dne  from  a  Ann,  in  which  he  bad  been  a  part- 
ner, who  files  a  sworn  plea  denying  tliat  be  was 
a  partner  when  the  items  specified  in  the  ac- 
coant  were  sold,  need  not  me  a  controverting 
afidavit  of  the  verified  accoont  made,  by 
Sarlea*  Ann.  Civ.  St  1897,  art  2828,  prima 
fade  erldence. 

[Ed.  Note.— Ftor  otiber  eaaei,  see  Pleading, 
Cent  Dig.  I  880;  Dee.  Dig.  |  !»2.«] 

6.  Fatukt  <}  41*)— Appuoahor. 

Where  neither  the  creditor  nor  the  debtor 
applies  a  partial  payment  to  any  particular 
debt  or  to  any  part  of  a  single  debt,  the  pay- 
ment most  be  applied  as  the  justice  of  the  case 
demands. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  48 ;  Dec.  Dig.  |  41.*] 

7.  Pabtnebship   (I  241*)— RrnBEMElfT— liiA- 

BiLXTT  or  RmsiNG  Pabtneb— NoncK. 
A  partner,  who  retires  from  the  firm,  is 
liable  to  a  creditor  for  the  part  of  an  account 
chained  until  notice  of  the  retirement. 

(Ed.  Note.— For  other  cases,  see  Partneratiip, 
Cent  Dig.  Ji  479^.  480,  6{fl,  652,  604,  667^ 
609,  666;  dSc.  Dig?  I  24i.*]  ^ 

&  pASTNERsniF  (H  23&  230*)— Bktibchxnt^ 

lilABILITT    OF   NEW    pABTITEB— ASSUUPTION 

OF  Indebtedness. 

A  new  partner  of  an  existing  firm  is  not 
liable  for  debts  previonsly  incurred,  in  the  ab- 
sence of  agreement  to  that  effect,  express  or  im- 

RUed:  and  a  partner  transferring  his  interest 
I  the  firm  to  a  third  person  may,  as  a  i>art  of 
the  coDsideration,  require  the  third  person  to 
assume  the  outstanding  indebtedness  of  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 

9l  PAKTHERSBIP    (I  242*)— BETIBEinENT- LlA- 

BzuTT  OP  Bmsma  Pastneb— Bcbdkn  of 
Pboof— Afflication  of  Patuents. 

Where  a  retiring  partner  sought  to  escape 
liabili^  for  firm  debts  accruing  prior  to  notice 
of  the  retirement  be  had  the  burden  of  show- 
ing that  the  purchaser  of  his  interest  in  the 
firm  assumed  the  firm  debts :  and,  where  he 
failed  to  do  so,  payments  made  by  the  new  firm 
could  not  be  applied  to  the  debts  incurred  prior 
to  the  retirement  and  notice  thereof. 

[Bd.  Note,— For  other  cases,  see  Partnership. 
Cnt.  Dig.  U  000-008.  663 ;  bee.  Dig.  }  242.  •] 

IOl  Afpeai,'  and  Ebbob  (I  1002*)— Assign - 

KBNTS  or  Kbbob—Rbview. 

An  assignment  of  error  complaining  of  ap- 
parent contradictions  and  diserepandea  in  the 
testimony  will  not  be  considered;  that  being 
cxdnsiTely  for  the  jury. 

[m  Note^For  other  cases,  see  Appeal  and 
gwr^^Cent  Dig.  H  3930-3637;  Dec.  Dig.  { 


11.  Pabtnbbsbxp  (S  242*)— AcnoNB— Plead- 
ings. 

A  creditor  of  a  firm,  who  declares  on  a 
note  in  which  the  indebtedness,  evidenced  by  an 
account  prior  to  his  receiviue  notice  of  a  part- 
ner's redrement  was  merged,  may  not  recover 
for  flie  indebtedness  incurred  prior  to  the  no- 
tice, in  the  absence  of  an  alternative  pleading 
on  the  account  covering  that  time. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  000-508,  663 ;  Dec  Dig.  |  242.*] 

Appeal  from  District  Court  Moore  Comi- 
ty: D.  B.  HiU,  Jadge. 

Action  by  the  Bodgera-Wade  Famltore 
Company  against  J.  C  Wynn.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Be- 
versed  and  remanded. 

A.  P.  Doboney,  of  ^rls,  and  OostaTns  ft 
Jackson,  of  Amarlllo,  for  appellant  Mathis 
ft  Kay,  of  Wichita  Falls,  for  appellee. 

HALL,  3.  Appellant,  a  private  corpora- 
tion, of  Parts,  Tex.,  bron^t  tills  suit  against 
appellee,  npon  a  note  executed  by  the  W.  F. 
Jourdan  Famltnre  Company  of  Wlcbita 
Falls,  Tex.,  for  9900,  and  an  itemlBed  Twifled 
acconnt  showing  a  balance  due  of  91,068.^. 
The  note  was  dated  April  20,  1908,  and  pro- 
vided for  Interest  and  attorney's  fees.  The 
Items  on  tiie  acconnt  were  dated  from  Fsbra- 
ary  10,  1906,  to  Janoary  21,  1909.  Plaintiff 
further  allied  that  during  tits  time  of  the 
transaction  involTed  app^ee,  Wynn,  was  a 
member  of  the  Arm  of  W.  F.  Jourdan  Fur- 
niture Company;  that  said  firm  was  baiik- 
rupt  and  that  the  members  thereof,  except 
appellee,  had  been  dlsdiarged  in  hankmptey. 
Defendant's  answer  Included  a  plea  of  non 
est  factum,  denial  under  oath  of  the  Justness 
of  the  account  denial  of  the  partnersUp, 
and  alleged  that  prior  to  the  time  ot  the 
transactlona  Involved  he  bad  sold  Ids  Inter- 
est In  the  business  of  W.  F.  Jourdan  Furni- 
ture Company  and  retired  from  the  firm. 
Appellant's  first  asalgmnent  Is  exiveasly 
waived. 

[1]  By  its  second  assignment  It  la  eon- 
tended  tbat  the  court  ored  in  Instructing  the 
Jury  to  find  for  the  defendant  upon  the  note 
in  controversy.  If  th^  found  trom  the  evi- 
dence that  defendant  had  retired  from  the 
firm  of  W.  F.  Jourdan  Furniture  Company 
prior  to  the  time  of  the  execution  of  said 
note  and  that  plaintiff  had  notice  ct  such 
retirement  before  accepting  aald  note.  This 
question  has  been  settled  adversely  to  aih 
pellanf  8  contention  In  several  eases  in  this 
state.  Baptist  Book  Concern  v.  Carswell, 
46  8.  W.  858;  Green  v.  Waco  State  Bank, 
78  Tex.  2,  14  S.  W.  203;  White  et  aL  v. 
Hudson  et  al.,  86  &  W.  882;  Bhinks  v.  Hal- 
fin,  SO  8.  W.  941. 

[2]  The  first  paragraph  of  the  court^s 
eharge  submitted  to  tiie  Jury  the  questtm 
of  notice  of  Wynn's  retirement  trom  the  W. 
F.  Jourdan  Furniture  Company,  having  been 
brought  to  appellant  and  this  charge  Is  w- 
tacked  by  appellant  In  its  3.  8,  10,  11,  18, 
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and  20  assignments.  The  testimony  of  Tnt- 
Ue  upon  this  question  is  sufficient  to  war- 
rant tlie  court  in  submitting  the  Issue  to 
the  Jury.  He  testified:  "At  the  time  this 
note  was  signed  on  the  day  and  about  the 
time  it  was  signed,  myself  and  Mr.  Jourdan 
and  the  representative  of  the  Bodgers-Wade 
rumlture  Company  were  present  The  man 
I  speak  of  as  the  representative  of  the  Rodg- 
ers-Wade  Furniture  Company  came  to  Wich- 
ita Falls  to  secure  a  note  from  the  W.  F. 
Jourdan  Furniture  Company  for  the  Bodgers- 
Wade  Furniture  Company  to  have  a  settle- 
ment with  Jourdan  for  the  Rodgers-Wade 
Furniture  Company.  I  was  introduced  to 
thia  man.  As  near  as  X  can  rememl>er,  we 
met  there  after  supper,  and  he  asked  Mr. 
Jourdan  In  what  way  I  was  connected  with 
the  Arm,  inasmuch  as  I  was  there  while  the 
transaction  was  about  to  take  place,  and  he 
told  them  then  that  I  had  a  half  interest  in 
the  W.  F.  Jourdan  Furniture  Company,  and 
I  also  showed  him  the  bill  of  sale  that  I  liad 
in  the  safe.  The  same  bill  of  sale  I  have 
here  and  the  note  (meaning  the  note  sued  on 
herein)  was  signed  later  in  the  evening,  aft- 
er this  information  was  given  and  the  bill  of 
sale  shown  him." 

[3]  Appellant  further  insists  under  Its 
fourth  assignment  tliat  the  court  erred  in  the 
first  paragraph  of  its  charge  In  stating  that 
any  information  that  would  put  9.  prudent 
man  upon  Inquiry  is  notice  of  a  dissolution 
of  a  partnership.  Reference  to  the  charge 
shows  that,  if  this  was  error  in  the  same 
paragraph,  the  court  correctly  charged  the 
Jury  that  notice  brought  home  to  an  agent 
of  a  party  In  regard  to  a  particular  transac- 
tion is  equivalent  to  notice  to  the  party  him- 
self, and  that  if  the  Jury  believed  that  any 
person  empowered  and  authorized  to  act  for 
plalntill  in  connection  with  the  settlement, 
and  collection  of  the  debt  due  plaintiff,  at  the 
time  of  the  execution  of  said  note,  bad  no- 
tice of  or  knew  of  the  fact  tliat  defendant 
liad  sold  his  Interest  in  the  W.  F.  Jourdan 
Furniture  Company,  then  that  such  knowl- 
edge or  notice  to  'Such  person  would  be  no- 
tice to  the  plaintiff;  and  this  part  of  the 
charge  Is  also  assailed  by  appellant  Insist- 
ing that  actual  notice  to  appellant  of  ap- 
pellee's retirement  from  the  firm,  and  not 
merely  constructive  notice,  is  required. 

[41  In  GUbongh  v.  Stahl  Building  Co.,  16 
Tex.  Civ.  App.  44S,  41  S.  W.  535,  Pleasants, 
Justice,  said:  "To  warrant  a  finding  against 
the  plaintiffs  on  this  issue,  the  evidence  most 
tither  show  actual  notice  to  tbem  or  to  F. 
M.  Oilbougb,  or  it  must  establish  facts  which 
would  cliarge  tbem  with  notice — fiicts  which 
would  pat  one  of  ordinary  pmd^ice  on  in- 
qalry."  And  in  tlie  case  of  Bonnett  v.  Tips 
Hardware  Go.,  69  S.  W.  69,  appdlant'a  sec- 
ond contention  ia  denied  by  the  holding  in 
that  case  that  conBtructlTB  notice  Is  suffi- 
cient The  appellant  ber^n  being  a  corpo- 
ration and  its  bnsluesa  being  transacted  with 


the  W.  F.  Jourdan  Furniture  Co.,  through  Ita 
agent  notice  to  its  agent  is  ordinarily  the 
only  kind  which  could  be  given,  and  we  think 
there  Is  no  error  In  the  first  paragraph  of 
the  charge. 

[5]  The  court  submitted,  in  his  diarge  for 
the  consideration  of  the  Jury,  the  question 
of  the  correctness  of  the  verified  account. 
The  account  was  sworn  to  under  article  2323, 
Sayles'  Civil  Statutes,  which  makes  such  an 
account  prima  fade  evidence  of  the  fact  that 
It  is  Just  and  true,  that  It  is  due,  and  tliat 
all  just  and  lawful  offsets,  payments,  and 
credits  tiave  been  allowed.  In  the  absence 
of  a  controverting  affidavit,  the  introduction 
of  a  verified  account  proves:  (1)  Ita  correct- 
ness; (2)  the  sale;  (3)  the  delivery;  (4)  the 
price;  and  (6)  the  credibility  of  the  affiant 
The  appellee  filed  a  controverting  affidavit 
sufficient  under  the  statute,  and  in  addition 
thereto,  a  sworn  plea,  denying  tliat  he  was 
a  member  of  the  firm  of  W.  F.  Jourdan  Fur- 
niture Company  when  the  Items  specified 
therein  were  sold.  Hla  denial  of  partnerstiip 
having  been  filed  rendered  it  unnecessary  to 
file  a  controverting  affidavit  of  the  account 
under  the  statute.  The  testimony  shows  that 
there  was  no  effort  to  "deny  the  account  or 
any  item  therein,"  nor,  in  fact,  to  quesUoa- 
any  of  the  matters  stated  above  which  the 
introduction  of  tlie  account  in  evidence  es- 
tablished. Appellee  testified:  "I  do  not 
know  whether  the  account  sued  on  is  cor- 
rect or  not"  W.  F.  Jourdau's  testimony 
was  taken  and  he  failed  to  deny  the  account 
in  any  particular.  The  only  question  at  is- 
sue with  reference  thereto  was  whether  or 
not  appellee  was  a  member  of  the  firm  dur- 
ing the  time  the  Items  of  the  accoant  were 
sold.  Over  appellee's  sworn  plea,  denying 
partnership,  the  introduction  of  the  account 
In  evidence  did  not  render  him  liable,  and 
the  court  should  not  have  submitted  to  the 
Jury  the  correctness  of  the  account  Appel- 
lee's real  defense  in  no  manner  affected  the 
Justness  or  correctness  of  the  account  against 
the  W.  F.  Jourdan  Furniture  Company,  as 
the  firm  existed  upon  the  dates  set  out  in 
the  statement  of  account.  The  fifth  assign- 
ment is  sustained,  and  what  is  here  said  dis- 
poses of  the  sixth  and  seventh  assignments. 

[I-I]  The  fifth  paragraph  of  the  court's 
charge  is  as  follows:  "Xou  are  further  in- 
structed that  plaintiff  In  its  petition  admits 
a  credit  on  the  account  Introduced  in  evi- 
dence in  the  snm  of  ^1,097.46,  and  you  are 
instructed  that  the  amount  of  such  payment 
will  be  applied  to  tlie  sattsfaction  of  the 
Items  of  indebtedness  first  accruing  as  shown 
by  said  account"  And  the  eighth  paragraph 
of  the  ^rge  Is  as  fotlowa:  "Yon  are  in- 
;  stmcted  to  app^  the  credits  of  91,097.46  set 
out  in  plaintUTs  petition  to  Uie  satisfiictloD 
of  the  same  amount  of  ttw  Items  flist  ac- 
cruing lu  the  it^nised  aiceonnt  Introduced  in 
evidence  before  you,  and  will  consider  de- 
fendant's liability  or  nonliability  only  with 
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referaiee  to  nich  Itona  of  tlie  occonnt,  U 
any,  remaining  nnaatisfled  after  sacb  apB^- 
catlon  of  sodi  credit"  Tbe  glTing  of  them 
Inatmctions  la  the  basis  of  appellant's  ninth 
assignment  of  wror.  Tbe  application  of  paj- 
ments  In  a  case  like  this,  where  no  Intention 
to  make  the  aK>Ucatlon  by  either  party  ap- 
pears, la  a  question  of  considerable  difficul- 
ty, and  one  upon  which  the  coarts  and  text- 
writers  hare  disagreed.  Fairchlld  t.  Holly, 
10  Oonn.  ITS;  Morgan  Tarbell,  28  Tt  ^ 
Wllllama)  4BS;  Gllmore  on  Partnership,  260; 
Alleo  T.  Brown,  80  Iowa,  880;  Coleman  t. 
Landng,  es  Barb.  (N.  T.)  54;  2  Am.  &  Eng. 
Edc.  of  Law,  463,  note  1;  Stores  on  Partner- 
ship,  1 157;  Thnrber  r.  Helntyre.  0  N.  T.  8t 
Rep.  816;  AUcott  t.  Strong,  0  Gosh.  (Haas.) 
323  ;  30  Cyc.  617;  Bnms  t.  Plllsbnry,  17  N. 
H.  66;  Scott  V.  Kent.  54  N.  T.  Super.  Ct  257; 
Shenlur  .^tpeals,  33  Pa.  87L  It  will  be  ob- 
aerred,  however,  that  most  of  the  authori- 
ties dted,  whether  they  hold  that  the  appli- 
cation of  the  payment  will  be  made  to  the 
oldest  Item  of  the  account  or  otherwise,  an- 
nounce the  doctrtaie  that  If  equities  Inters 
vened  It  Is  the  duty  of  the  court  to  make 
snch  application  of  the  payments  as  the  jus- 
tice of  the  case  demands.  The  most  usual 
application  made  by  the  courts  Is  to  the  pay- 
ment of  the  earliest  debt  or  Item  on  the 
accoimt,  as  was  done  by  the  court  in  the  in- 
stant case,  and  this  rule  Is  adopted  more 
often  in  suits  upon  current  accounts.  Phipps 
T.  Willis  ft  Bro.,  11  Tex.  Cir.  App.  186,  32 
&  W.  801;  Id..  03  Tex.  048;  Shuford  t.  Chln- 
skl.  26  S.  W.  141:  WllUs  &  Bro.  v.  Mclntyre, 
70  Tex.  34,  7  S.  W.  694,  8  Am.  St  Bep.  574. 
Pleasants,  Justice,  said  In  the  Phipps  Case: 
"Tbe  rule,  which  requires  unappropriated 
payments  to  be  applied  to  the  Items  in  a 
mnning  account  according  to  their  priority, 
has  Its  foundation,  we  think,  in  the  pre- 
sumed intention  of  the  debtor,  rather  than 
In  the  purpose  of  the  court  to  prevent  the 
bar  of  the  statute.  When  Justice  demands 
It,  the  court  will  apply  such  payments  to 
accounts  which  are  barred;  and  we  must 
therefore  look  for  some  other  reason  for  the 
rule  than  the  purpose  to  save  the  account 
from  limitation,  and  that  reason  Is,  we  tblnk, 
tbe  presumed  intention  of  tbe  debtor,  when 
he  made  the  payments  to  apply  them  to  the 
liquidation  of  the  account  In  the  order  In 
which  the  items  of  Indebtedness  were  Incur- 
red." It  will  be  observed,  however,  that  In 
none  of  the  cases  cited  from  the  reports  of 
our  own  state  was  the  question  of  applica- 
tion of  payments  made  by  a  new  firm  to 
debts  due  by  the  old  firm,  considered.  The 
general  law  Is,  as  has  been  announced  in 
tbe  cases  dted,  that  when  there  are  pay- 
ments made,  and  neither  the  debtor  nor  the 
creditor  ai^Ues  them  to  any  iMrticular  debt 
or  to  any  part  of  the  debt  (when  there  is 
but  one  debt),  there  seems  to  be  no  inflexible 
rule  for  applying  the  payments,  but  they 
must  be  ajvUed  as  tbe  Justice  of  the  case  do- 


manda.  PhUllps  T.  Hemdon,  78  Tex.  378,  14 
8.  W.  867,  22  Am.  St  Bep.  60;  State  v.  Mld- 
dleton,  57  Tex.  186;  Taylor  v.  Coleman.  20 
Tex.  772;  Proctor  t.  Marshall,  18  Tex,  63. 
By  reason  of  the  peculiar  facts  and  circum- 
stances In  this  case,  we  think  this  is  the 
rule  which  we  should  adopt  The  account 
sued  on  herein,  accorfflng  to  tbe  dates  of 
the  several  iteins,  began  February  10,  1908, 
and  was  dosed  January  21,  1900.  Wjun 
transferred  his  Interest  In  the  Arm  budnsM 
to  Tnttle  on  March  30,  1008,  and  appellant 
was  notified  of  the  transfer  April  20,  1908. 
Under  the  law,  Wynn  would  be  liable  to  ap- 
pellant for  that  part  of  the  account  charged 
during  tbe  months  of  February  and  March 
and  until  April  20th.  Tbe  effect  of  the 
court's  InstructlonB  was  to  apply  payments 
made  by  the  new  firm  more  than  a  year  aft- 
er Wynn  had  disposed  of  his  Interest  In  the 
business  to  the  extinguishment  of  that  por- 
tion of  the  account  The  note  sued  upon 
executed  on  Aivll  20,  190^  Is  shown  by 
the  evidence  to  have  been  In  lieu  of  the 
unpaid  account  agalnat  the  old  firm  prior 
to  February  10.  1908.  In  our  opinion,  the 
equities  In  this  case,  aa  will  appear  from 
the  above  statement  of  facts,  make  tbe  In- 
Btructlons  given  by  the  court  to  credit  the 
payments  upon  the  first  items  of  the  ac- 
count improper.  It  has  been  held  by  our 
Supreme  Court  in  the  case  of  Freeman  v. 
Huttlg  Sash  ft  Door  Co.,  153  S.  W.  122,  that 
a  new  member  of  an  existing  firm  does  not 
become  liable  for  debts  already  incurred  in 
the  absence  of  an  agreement  of  that  effect, 
express  or  implied,  and  that  tbe  presumption 
of  law  Is  against  the  assumption  of  such 
liability.  Wynn  had  tbe  right,  in  transfer- 
ring his  interest  In  the  Arm  business  to  Tnt- 
tle, to  have  Tuttle  assume  part  of  the  out- 
standing indebtedness  as  part  of  the  consid- 
eration for  the  transfer;  but  this  record  Is 
silent  ui>on  that  point  and  the  presumption, 
as  stated  In  the  above-cited  case,  Is  tfiat 
Tattle  did  not  assume  any  of  the  indebted- 
ness existing  against  the  old  firm  and  tor 
which  Wynn  was  still  liable.  Neither  Tut- 
tle nor  Jourdan  are  parties  to  this  suit  and, 
so  far  aa  the  record  shows,  are  indifferent 
as  to  what  application  tbe  court  may  make 
of  the  payments  made  by  them.  The  record 
shows  that  the  firm  was  thrown  Into  bank- 
ruptcy soon  after  the  last  payments  were 
made  and  they  have  both  heea  discharged 
by  the  bankrupt  court 

In  this  state  of  the  case,  the  pertin«it  in- 
quiry is:  What  right  has  appellee,  Wynn,  to 
insist  that  payments  by  the  new  firm  be  ap- 
plied by  the  court  so  as  to  extinguish  indebt> 
edness  for  which  he  Is  clearly  liable?  Ap- 
pellant contends  that  Tuttle  paid  full  value 
for  Wynn's  interest  in  the  business.  In  oth- 
er words,  that  he  paid  Wynn  one-half  of  the 
invoice  price  of  tbe  sto<^  exclusive  of  the 
debts.  Tbe  bill  of  sale  redtes  the  considera- 
tion paid  by  Tnttle  to  Wynn  as  16.600.  Ai» 
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Pliant  Ifftroduoed  In  evidence  the  deposi- 
tion of  Geo.  W.  Parker,  official  reporter  of 
the  United  States  IMstrlct  Court,  whose  tes- 
timony shows  the  evldeBce  of  Wynn,  during 
the  bankrupt  proceedings,  to  have  been  as 
follows:  "Q.  What  was  the  etmsideratlon  of 
the  sale  of  your  Interest  In  that  business? 
A.  The  consideration  was  $4,200.  Q.  Was 
that  consideration  paid?  A.  I  had  bought  a 
piece  of  land  from  Hr.  Tattle— his  half  in- 
terest in  a  tract  of  land  there— and  he  was 
owing  me  quite  a  little  sum  of  money,  and 
In  the  trade  he  gare  me  94,200  for  my  inter- 
est in  the  business,  which  was  75  cents  on 
the  dollar  on  what  the  business  was  sup- 
posed to  be  worth,  what  Mr.  Jourdan  wrote 
me  the  business  was  worth  after  he  had  in- 
voiced In  January.  It  amounted  to  $4,200. 
That  la  the  amount  that  he  paid  me  for  the 
business.  That  Is,  he  was  to  pay.  *  *  * 
He  didn't  pay."  If  as  a  fact  Tuttle  paid 
Wynn  for  the  full  value  of  his  half  Inter- 
est, as  shown  by  the  Invoice,  without  taking 
into  consideration  any  of  the  indebtedness. 
It  wonld  be  Inequitable  for  Wyun  to  escape 
payment  of  any  Indebtedness  which  accrued 
prior  to  AprU  20,  1908.  If  be  did  not  get 
fall  value,  bat  Tuttle  paid  him  for  his  half 
interest  less  the  Indebtedness  against  such 
Interest,  then  the  application  of  the  pay- 
ments should  be  made  In  accordance  with 
the  rule  announced  by  the  court  In  the  charg- 
es qnoted.  It  wUl  be  seen,  from  the  testi- 
mony quoted  above,  that  the  record  Is  not 
clear  upon  this  point,  and  the  burden  was 
upon  appellee  to  show  the  facts  bearing 
upon  this  issue.  Even  If  appellee  has  failed 
inadvertently  to  protect  himself  in  liis  trade 
with  Tattle  as  to  the  debts  of  the  old  firm, 
this  fact  should  not  operate  to  the  detriment 
ot  appellant  Ai^Uant  Is  not  shown  to 
be  at  fault  in  any  particular. 

We  tblnk  the  case  of  St  Louis  Type  Foun- 
dry Ca  T.  Wisdom,  72  Tenn.  (4  Lea)  606, 
should  control  the  disposition  of  this  con- 
troversy. In  that  case  It  is  said:  "Previous 
to  the  8d  day  of  Aogust,  1870,  W.  W.  Gates, 
D<ni  Cameron,  and  J.  T.  Hicks  were  partners 
In  the  pnbUcaUon  of  the  West  Tennessee 
Whig,  and  D.  M.  Wisdom  and  two  other 
parsons  were  partners  in  publishing  the  Jack- 
son Tribune.  About  the  date  mentioned, 
Oatea,  Cameron,  Hicks,  and  Wisdom  formed 
a  new  partnenhU),  bought  out  Wisdom's 
partners,  and  commenced  the  publication  of 
a  new  paper,  called  the  Jackaoa  -Whig  & 
Tribune  The  style  of  the  old  firm  as  w^l 
aa  the  iww  firm  was  W.  W.  Gates  &  Co.  The 
old  firm  had  a  running  account  with  the  St 
Louis  Type  Foundry  Company,  and  the  new 
firm  continued  to  make  purdiases  from  the 
same  company.  From  the  3d  of  August 
1870,  to  the  15th  day  of  December,  1870,  the 
parchaaes  of  fbe  new  firm  from  the  foundry 
cmnpany  amounted  to  $1,248.65,  and  the  pay- 
ments on  the  account  during  the  same  time ; 
amounted  to  $1«840.00;  Gates  was  the  bock- 
keeper  of  botb  the  old  and  new  firm,  and 


made  all  the  payments.  On  the  15th  day  of 
December,  1870,  Gates  closed  the  account  of 
the  foundry  company  executing  three 
notes  In  the  name  of  W.  W.  Gates  ft  Co.  for 
$658.76  ea<A.  The  present  suit  was  brought 
on  these  notes  against  Gates,  Hicks,  and 
Wisdom,  as  partners,  under  the  name  of  W. 
W.  Gates  ft  Co.  Gates  and  Hlcka,  b^ng 
equally  liable  whether  the  notes  were  given 
for  the  debt  of  the  old  firm  or  new  firm,  have 
acquiesced  In  a  judgment  against  tbenL 
Wisdom  contested  his  liability  under  pleas 
of  nil  debit  payment  and  non  est  factum. 
The  case  was  tried  by  the  judge  without  a 
jury,  who  found  the  lasnes  and  rendered  a 
judgment  in  fiivor  of  Wisdom.  The  Type 
Foundry  Company  appealed  In  error.  As  a 
fact  the  account  on  the  plalntlfTs  books  be- 
ing In  the  name  of  W.  W.  Gates  ft  Co.,  for 
the  old  firm,  was  continued  under  the  same 
name  for  the  new  firm;  bat  there  is  notb* 
fng  to  show  tiiat  this  was  done  with  tiie 
assent  of  the  members  of  the  new  flxm. 
There  is  evidence  that  the  first  largo  pay- 
ment after  the  3d  of  August  1870,  was 
raised  and  made  for  the  purpose  of  giving 
the  new  firm  credit  with  the  plaintiff.  The 
proof  is  clear  that  the  plalutUt,  at  the  time 
the  notes  sued  on  were  givra,  knew  that  the 
account  for  the  balance  of  which  tliey  were 
executed,  had  been  contracted  by  separate 
firms,  and  Gates  himself  proves  that  neither 
he  when  he  gave  them,  nor  the  agent  or 
members  of  the  Company  who  received  the 
notes,  intended  to  bind  the  new  firm  for  the 
debts  of  the  old  firm.  The  previous  pay- 
ments after  the  oi^anlzatlon  of  the  new 
firm  were  made  by  Gates  without  any  direc- 
tion as  to  their  appropriation,  and  It  doee 
not  appear  that  the  plaintiff  thai,  or  at  any 
other  time,  made  a  specific  appropriation 
thereof!  Three  small  and  two  large  pay- 
ments were  made  between  the  3d  of  August 
and  the  15th  of  December,  1870.  The  de* 
fendant  claims  that  the  two  large  payments, 
which  together  exceed  the  purchases  of  the 
new  firm,  were  made  with  the  assets  of  that 
firm.  The  circuit  Judge  so  found  as  a  tact 
end,  there  being  evidence  to  sustain  this 
view,  the  finding  is,  like  the  verdict  of  the 
jury,  conclnsive  under  the  rule  of  this  court 
The  evidence  has  been  examined,  however, 
and  leaves  no  doubt  whatever  as  to  the  first 
of  the  large  items,  and  very  little  as  to  the 
other.  The  money  which  made  these  pay- 
ments was  furnished  by  the  new  firm.  The 
notes  were  not  Intended  to  be  binding  on 
the  new  firm,  nor  would  they  be  in  law,  ex- 
cept to  the  extent  of  the  consideration  which 
inured  to  the  benefit  of  that  firm.  If  then 
the  payments,  which  together  exceeded  the 
account  against  the  new  firm,  be  applied  to 
the  satisfaction  of  that  account  there  would 
be  no  consideration  to  sustain  the  notes  nor 
the  action  based  thereon.  Tbi6  plaintiff  muat 
fall  In  bis  action  unless  he  can  show  that 
the  payments  should  be  othorwlse  applied, 
and  the  argument  on  behalf  at  Uie  fflalntlfl 
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Is  that  the  law  will  aivly  tbem  to  tlie  oldest 
Items  on  tlie  whole  acconnt,  althou^  those 
Itma  were  contracted  by  the  old  Ann.  In 
other  W(nrd8,  the  contention  Is.  that,  In  the 
alwenoe  of  any  agreement  of  the  {Mrtles,  the 
law  will  apply  the  money  of  one  person  or 
firm  to  the  payment  of  the  debt  of  another 
peiscm  or  firm.  Soch  a  rule  would  be  nuuH- 
featly  Inequitable,  and  can  hardly  be  sound." 
Tbe  court  then  announced  that  where  no 
appropriation  has  been  made  by  either  party 
tbe  law  will  app^  It  according  to  the  intrin- 
sic Justice  and  equity  of  the  case,  and  that 
ctmtlnueB:  "For,  as  we  hare  seen,  nether 
tbe  debtor  uot  the  creditor  Is  shown  to  have 
made  at  tbe  time  of  payment,  a  spedflc  ap- 
pn^rlatlon  of  tbe  p^moits,  and  It  would 
dearly  not  be  'according  to  the  intrinsic 
Justice  and  equity  of  the  case'  to  apply  the 
money  of  the  new  Orm  to  the  payment  of 
the  debts  of  the  old  llrm.  There  Is  another 
difficulty  In  plaintiff's  way.  The  question 
presented  Is  not  one  of  tbe  applteatlfm  of 
payments  as  between  debtor  and  creditor, 
where  eadi  may  In  turn  elect  to  make  the 
application,  and  where,  tn  the  abaaxoe  of  an 
election*  the  law  would  apply  them,  but  the 
payment  of  ttte  funds  of  one  party  to  a  credi- 
tor, who  has  a  debt  a^Unst  that  party  and 
also  a  debt  against  anoth»  of  the  same 
name.  The  creditor  may  elect  to  apply  the 
payment  to  any  debt  of  the  debtor,  or  the 
law  may  apply  it  for  him.  Bat  tbe  creditor, 
in  the  abeeuce  ct  an  agreement,  ezmesa  or 
inqilied,  cannot  apply  the  money  to  the  sat- 
isfaction of  a  debt  of  a  third  person ;  nor,  of 
coarse,  would  the  law  ever  so  apply  It,  If  a 
payment  may,  by  reason  of  tlie  pecollar  na- 
ture of  the  business,  the  amnmi^on  of  a 
new  partner,  cs  a  kntg-ctnitinued  coarse  of 
rtpaliiigH,  be  applied  to  another  debt  than 
tbat  of  the  payer,  the  application  can  only 
be  sustained  upon  the  ground  of  assent,  ex- 
press or  imidled.  No  anch  assrait  aroears  in 
tbis  casb  There  can  be  no  binding  assent 
by  conduct  except  with  full  knowledge  of 
all  the  facta,  and  the  whole  doctrine  of  tibe 
aror(q;)rtatl<m  at  payments  tarns  up<m  the 
istentlons  of  the  debtor,  either  express,  im- 
plied, or  presumed.  1  Story's  Equity  Juris* 
pradence,  459c." 

We  have  quoted  from  Uie  oirfnion  at  length 
because  the  facts  are  peculiarly  applicable 
to  tile  facts  of  the  Instant  ease  and  the  law 
announced  meets  our  approraL  Tuttle  had 
Invested  Us  money,  his  time,  and  his  energy 
Id  tbe  business  of  W.  T.  Jourdan  Famltnre 
Company  on  March  80th;  had  paid  appellee 
to  his  satisfaction  for  his  interest  ther^ 
Manifestly,  tbe  funds  acquired  thereafter  by 
the  firm  belmged  to  Tuttle  and  Us  partus, 
and  it  would  Tlolate  every  known  mie  of 
buslnesB  and  would  be  unsupported  by  any 
facta  tn  this  case  for  us  to  presome  that 
such  funds  were  paid  to  aj^Uant  upon  tlie 
debts  due  by  tbe  old  firm.  And  the  charge  of 


the  court  has  tbe  effect  of  applying  me 
man's  money  to  the  payment  of  another's 
debt  The  error  In  giving  these  two  para- 
graphs of  the  cbar^  will  require  a  reversal 
of  the  case. 

In  view  of  another  trial,  we  desire  to  call 
the  court's  attrition  to  this  rule:  "What 
were  tbe  intentloiis  of  tbe  parties,  whether 
of  tbe  d^tor  or  creditor,  is  a  queetion  of 
fact  to  be  determined  by  tbe  Jary  from  all 
the  circumstances  of  the  case.  When  neither 
the  debtor  nor  the  creditor  has  manifested 
an  intention  to  make  application  of  a  pay- 
ment and  no  such  IntontloD  can  properly  be 
deduced  from  all  the  circumstances  of  the 
case,  the  court  will  direct  the  application 
equitably  to  all  parties  concerned."  2  Am. 
&  Eng.  Enc.  of  Law,  p.  452. 

[10]  Tbe  twelfth  assignment  calls  to  our 
attentloDr  some  apparent  contradictions  and 
discrepancies  in  the  testimony  which  Is  a 
matter  exclusively  for  tbe  Jury.  This  as- 
signment will  not  be  considered. 

The  brief  contains  no  assignment  num- 
bered 13,  and  the  fourteenth  assignment  is 
disposed  of  by  what  has  been  said  In  our 
discussion  of  the  second  assignment 

[11]  The  fifteenth  assignment  is  based 
upon  the  court's  refusal  to  give  appellant's 
fourth  special  charge,  Instructing  tbe  Jury 
that  If  they  believed  from  the  evidence  that 
plaintiff  was  given  actual  notice  of  the  sale 
by  Tuttle,  at  the  time  of  tbe  execution  of 
the  note  In  controversy,  nevertheless  plain- 
tiff was  entitled  to  recover  tor  all  goods  sold 
by  It  to  the  W.  F.  Jourdan  Furniture  Com- 
pany during  the  time  Wynn  was  a  member 
of  the  firm  until  actual  notice  was  given  to 
plaintiff.  The  court  did  not  err  In  refus- 
ing this  charge  because  It  limited  the  notice 
to  actual  notice,  when,  as  we  have  heretofore 
said,  constructive  notice  was  sufficient;  and 
the  charge  was  further  Improper  in  tbat 
there  was  no  pleading  by  appellant  upon 
wliich  tbe  Jury  could  have  based  a  verdict 
for  tbe  goods  sold  to  the  Jourdan  Furniture 
Company  prior  to  the.  time  of  the  execution 
of  the  not&  PlalntilTs  petition  declared 
upon  the  note  in  which  the  ind^tedness  eW- 
jdenced  by  tbe  account  prior  to  April  20, 
1908,  had  been  merged,  and  there  was  no 
altematlre  plea  upon  an  account  covoing 
the  same  Items  and  period  of  time. 

;nie  seventeendi  assignment  of  error  lias 
already  been  disposed  of  I7  what  we  have 
said  in  our  disposition  of  the  third  assign- 
ment The  testimony  of  Tattle  tended  to 
show  that  the  party  to  whom  he  communi- 
cated the  fact  that  he  had  purdiased  Wynn's 
interest  was  the  represeptatlve  of  appdlant 
who  took  the  note  sued  upon. 

The  nlneteentb  asrignment  presents  the 
same  matter  whidi  we  discussed  under  the 
ninth  assignment 

Reversed  and  remanded. 
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INTDRNATIONAIi  TRAVELERS*  ASS'N  t. 
BOSWORTH. 

(Court  of  CStU  Appeals  of  Texas.    EU  Psbo. 
Feb.  27,  Vdik   Rehearing  Denied 
HtKh  27,  1018.) 

1.  iNstnuNOE  fli  825*>— Accident  Poticns— 
Evidence. 

In  an  action  upon  an  accident  certificate, 
evidence  hM  enfficient  to  go  to  the  jni7  on  the 
question  whether  insured's  injur;  vas  caused  by 
external  violence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  2(m ;  Dec  Dig.  <i 

2.  Insubance  (§  812*)— Fbatebnal  Bbrefit 
Insubancx  Associations— Statutes. 

Under  Rev.  Civ.  Bt  1911.  art  48S0.  ex- 
empting fraternal  benefit  assodations  from  the 
provisions  ot  the  insarance  law,  unless  they  he 
expressly  designated  therein,  the  holder  of  a 
certificate  of  such  an  assodation  la.  in  accord- 
ance with  Rev.  St.  188S,  art.  S378,  providing 
that  It  shall  be  unlawful  for  any  penon,  firm, 
corporation,  or  association  to  enter  into  any 
stipulation  or  contract  whereby  the  time  In 
which  to  sue  is  limited  to  a  shorter  period  tlian 
two  years,  entitled  to  two  years  in  which  to 
bring  his  action  thereon,  notwithstanding  a  pro- 
vlsioD  in  the  certificate  fixing  a  shorter  time. 

[V^.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1993;  Dec.  Dig.  i  812.*] 

a.  inburaitcb  (|  827*)— accident  poucies— 
Findings. 

Id  an  action  <m  an  accident  policy,  where 
the  jury  answered  in  the  afflrmaUve  questions 
whether  the  injury  was  caused  by  violent  ex- 
ternal means,  and  whether  it  would  have  oc- 
curred had  plaintiff  not  been  snffering  from  a 
disease  of  the  Iwnes,  there  was  a  sufficient 
finding  that  the  injury  was  caused  wholly  by 
external  violence,  to  support  a  judgment  against 
the  insurer,  which  was  liable  only  fOr  injuries 
caused  by  external  violence. 

[Bd.  Note.— For  other  caaes,  see  Inaurance, 
Clfnt  Dig.  I  2011;  Dec.  DigTl  827.*] 

4.  Afpeai,  and  Ebbob  ^  17U*)— Pbebentation 
07  Oboundb  Below  —  Special  IsstTBS  — 
Questions  Raibed. 

Id  an  action  on  an  accident  policy,  where 
the  by-laws  provided  for  payment  only  in  case 
of  accidental  injuries,  which  immediately  and 
wholly  disabled  the  insured  from  transacting 
every  kind  of  business  pertaining  to  his  occupa- 
tion, a  special  Issue  requested  by  the  insurer 
whetber  the  insuEed  continued  to  pursue  his 
occupation  of  traveling  salesmau  after  sustain- 
ing ue  injury  did  not  raise  the  question  wheth- 
er the  accident  immediately  and  wholly  disabled 
the  insured,  so  as  to  warrant  review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Kraor,  Cent  Dig.  K|  1137-1140;  Dea  Dig.  i 

6.  Insubance  (|  787*}— Accident  Insubance 

— UONDinOKB. 

Where  the  by-laws  of  an  accident  insurance 
association  provided  for  payment  only  where 
an  insured  uiould  receive  accidental  iujnry  tm- 
mediately  and  wholly  disabling  him  from  trans- 
acting any  kind  of  bosiness,  the  fact  that  the 
insured,  a  traveling  salesman,  continued  a  jour- 
ney after  his  accident  will  not  bar  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  195S,  1997-19^;  Dec.  Dig.  8 
787.*] 

tJ.  TBIAL  (f  252*)  — iNSTBUCmONB  — APPLICA- 

bilitt  to  Evidence. 

In  an  action  by  the  holder  of  a  certificate 
of  an  accident  insurance  association,  the  refusal 
of  the  trial  court  to  submit  an  Issue  whether 
the  insured  used  ordinary  diligence  in  caring 


for  his  leg,  after  he  was  advised  that  it  had  been 
broken,  was  not  Improper,  where  all  the  evi- 
dence showed  that  he  followed  the  advice  of  hia 

physician. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  SS  505,  59tMJ12;  Dec.  Dig.  S  252.*1 

7.  Appeal  and  Ebboe  (f  10^*)— Review— 
Haemtjsb  Ebbob. 

Under  rule  ffi£a  for  tbe  Court  of  Civil  Ap- 
peals (149  S.  W.  X),  providing  that  no  judg- 
ment shall  t>e  reversed  and  a  new  trial  ordered 
on  the  ground  that  ttie  lower  court  has  erred, 
unless  the  appellate  court  Iielleves  that  the  error 
probably  caused  an  Improper  judgment,  in  an 
action  upon  an  accident  policy  for  the  amount 
due  for  the  breaking  of  plaintiff's  leg,  the  ad- 
mission of  evidence  of  a  doctor  that  in  his 
opioion,  if  a  rock  thrown  struck  plaintiff's  leg 
suddenly,  it  woqld  cause  the  fracture,  and  by 
plaintiff  that  it  was  oot  insured's  intention  to 
deceive  the  association  In  answering  certain 
questions  in  the  application  for  membership, 
and  that  his  family  consisted  of  a  wife,  son,  and 
daugliter,  must  be  considered  harmless,  even  it 
erroneous;  there  being  soffident  other  evi- 
dence to  suBtain  tiM  verdict  against  ttw  in- 
surer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  M  4171HU77;  Dec  Dig.  « 
1052.*] 

Appeal  from  Harris  County  Court ;  Clarke 
C.  Wren,  Judge. 

Action  by  H.  L.  Boaworth  against  the  In- 
ternational Travelers'  Association.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Afiirmed. 

Samuel  Peterson  and  Otto  Tanb,  both  of 
Houston,  and  Seay  &  Seay,  of  Dallas,  for 
appellant  A.  T.  Carletim  and  U  R.  Brran. 
both  of  HoDBton,  for  appellee. 

HARPER,  J.  This  is  an  action  broofl^t 
In  the  county  court  of  Harris  county  for 
civil  cases  by  the  appellee,  H.  L.  Boaworth, 
upon  a  certificate  of  membership  issued  by 
the  International  Travelers'  Association,  a 
mutual  assessment  accident  insurance  com- 
pany, organized  and  chartered  under  the 
laws  of  the  state  of  Texas,  to  recover  In- 
demnity for  total  disability  caused  by  bodily 
Injnry,  or  injuries,  sustained  tlmnigh  extern 
nal,  ^loit,  and  accidental  means,  independ- 
ently ot  all  other  causes.  PlaintUT  alleged 
that  on  the  IStli  day  of  rebrnory,  1907,  in 
the  city  of  San  Antonio,  he  received  an  In- 
jury by  external,  ■  violent,  and  accidental 
means  in  the  following  manner:  "That 
while  be  was  walking  in  the  dty  of  San 
Antonio  he  was  struck  upon  the  leg,  betweoi 
the  knee  and  ankle,  with  some  hard  sub- 
stance a  partlcalar  description  of  which 
be  is  unable  to  give  becavse  of  his  laA  ot  in- 
formation,  which  said  substance  had  been 
thrown,  ejected,  or  propelled  with  great 
force  and  violence,  but  by  ^om,  ct  from 
what  source,  or  in  what  manner,  jdaintlff 
Is  unable  to  state,  bat  that  said  anbstance 
struck  him  upon  the  leg,  as  afOrestated,  with 
snch  force  and  violence  that  it  broke  both 
of  the  bones  in  his  leg,  and  as  a  result  there- 
of, and  because  of  such  injury,  plaintiff  was 


•For  other  oasss  sm  same  topio  and  ssetlon  NUUBBR  In  Dsc  Dig.  A  Am.  IHg.  Key-No.  Series  A  Rsp'r  Indexes 


Digitized  by 


Google 


TttC) 


ZNTEBNATIONAL  TBAVEL 


.ERS'  ASS'N  T.  BOSWOBTH 


847 


-confined  to  his  bed  In  hla  home,  and  was 
totally  disabled  from  perfonnlng  any  kind 
of  work  or  manual  labor  for  the  period  of 
19  weeks  from  and  after  the  14tb  day  of  Feb- 
ruary,  1907."  That  plaintiff  duly  notUied 
the  defendant  of  said  Injury.  Th&t  defend- 
ant dolled  liability  and  waived  its  right  to 
require  further  proof.  That  defendant  is- 
sued to  plaintiff  its  certificate  of  member- 
ship, which  was  attached  to  plaintlfrs  peti- 
tion and  was  made  a  part  thereof.  That 
plaintiff  demanded  from  the  defendant  the 
agreed  Indemnity  of  $25  per  week  for  the 
I>erlod  of  19  weeks,  making  a  total  of  |475, 
and  that  defendant  failed  and  refused  to 
pay  the  same,  and  is  Justly  indebted  to  plaln- 
tltr  in  said  sum  of  $475. 

The  defendant  answered  by  general  de- 
nial, set  out  in  fnll  the  portions  of  the  coo- 
tract  relied  upon  by  It  as  its  defense,  and 
by  special  pleas  substantlaUy  as  follows: 
That  the  action  was  barred  by  limitation, 
for  the  reason  that  the  snlt  was  not  filed 
within  the  time  required  by  the  certificate 
of  membership  npon  which  plaintiff  based 
his  suit  That  in  the  application  for  mem- 
bership plaintifr  answered  that  he  was  phys- 
ically sound.  That  snch  answer  was  untrue 
and  constltnted  a  breach  of  warranty.  That 
ia  said  application  for  membership  plaintiff 
answered  that  he  had  never  received  a  frao 
tore  prior  to  the  time  of  executing  said  ap- 
plication. That  said  answer  was  false  and 
untrue  and  constituted  a  breach  of  war- 
ranty. That  the  total  disability  for  which 
plaintiff  se^s  to  recover  In  this  action  was 
not  the  result  of  an  injury  caused  by  exter- 
nal, violent,  and  accidental  means,  and  that 
said  injury  was  in  reality  caused,  wholly  or 
pertly,  by  reason  and  In  direct  consequence 
of  a  disease  of  the  bone  and  bodily  infirm- 
ity of  plaintiff.  That  at  the  time  of  the  al- 
leged Injury  plaintiff  was  suffering  from  a 
disease  of  the  bone  and  other  bodily  in- 
firmities, and  that  said  Injury  would  not 
have  occurred  had  not  the  alleged  accident 
aggravated  the  effect  of  said  disease  and 
Infirmity,  or  had  not  said  disease  aggravated 
the  effect  of  the  alleged  accident,  and  that 
the  allied  injury  was  not  caused  solely, 
directly,  and  proximately,  and  Independently 
of  all  other  causes,  by  external,  violent,  and 
accidental  means.  That  the  alleged  dls- 
«,billly  did  not  occur  immediately  or  present- 
ly after  the  happening  of  the  alleged  Injury, 
and  that  said  alleged  disability  was  not 
total,  and  that  such  disability  of  plaintiff 
did  not  occur,  if  at  all,  until  several  days 
after  he  sustained  said  alleged  injury.  That 
the  alleged  original  Injury  sustained  by 
plaintiff  would  not  have  resulted  in  his  al- 
leged disability  had  plaintiff  not  continued 
to  use  his  injured  1^  for  several  days  after 
he  sustained  said  original  injury.  That  such 
use  of  his  leg  by  plaintiff  was  negligence 
on  his  part,  which  negligence  contributed 
materlaliy  to  said  injury  and  consequent 


disability.  That  said  alleged  and  purported 
accident  did  not  break  both  bones  of  plain- 
tiff's leg;  and  that  the  fibnla  of  plalntUTs  leg 
was  broken  a  considerable  period  of  time 
after  the  said  alleged  accident,  and  that  said 
fibula  of  plalntlfTs  leg  was  broken  by  reason" 
of  tbe  continued  and  negligent  use  of  said 
leg  by  the  plaintiff,  and  that  tbe  breaking 
of  tbe  fibula  of  his  leg  contributed  to  and 
prolonged,  for  a  considerable  period  of  time, 
his  aUeged  disability. 

The  trial  of  the  cause  on  November  22, 
1911,  resulted  In  a  judgment  for  the  plain- 
tiff In  the  sum  of  $475,  with  interest  and 
costs  of  suit.  Defendant  in  due  time  filed 
its  motion  for  a  new  trial,  which  was  over- 
ruled, to  which  action  of  the  court  defend- 
ant excepted,  gave  notice  of  appeal,  and 
In  due  time  filed  Its  appeal  bond.  The  cause 
Is  now  before  this  court  for  review. 

[1]  The  first  assignment  of  error  com- 
plains of  the  failure  to  give  peremptory  In- 
struction for  the  defendant,  because  the  evi- 
dence was  not  sufficient  to  sustain  a  ver- 
dict, and  because  there  was  no  evidence  that 
plalntlfTs  disability  was  the  result  of  an 
Injury  effected  by  accidental  meana 

There  was  ample  evidence  upon  which  to 
submit  the  case  to  the  Jury.  The  plaintiff, 
over  defendant's  objection,  testified  that  he 
felt  a  sharp  blow  on  the  shin,  and  Dr. 
Shields  testified  that  plaintiff  had  a  "frac- 
tured tibia,  and  over  the  site  of  the  frac- 
ture •  •  •  there  was  a  contusion  show- 
ing effect  of  external  violence" ;  and  the 
jury  having  found  for  plaintiff,  this  court 
could  not  hold  otherwise.  This  assignment 
is  overruled. 

[2]  One  of  appellant's  proiwsltlons  under 
first  assignment  of  error  is  that  plaintiff 
should  have  brought  his  suit  within  six 
months  after  waiver  of  proof  of  loss  and  de- 
nial of  liability,  as  provided  by  the  certif- 
icate of  membership. 

Rev.  St  1895,  art  S37S,  fixing  the  period 
at  two  years,  governs  this  case,  and  Rev.  St 
1911,  art  4830,  exempts  fraternal  benefldary 
associations  from  the  operation  of  the  in- 
surance laws  of  this  state,  "unless  they  be 
expressly  designated  therein,"  as  the  stat- 
utes to  regulate  Insurance  companies  apply 
to  tbe  contracts  between  the  companies  and 
individuals,  and  not  as  to  the  limitation 
within  which  snlt  to  enforce  the  right  under 
a  contract  shall  be  brou^t 

This  disposes  of  the  second,  third,  and 
fourth  assignments,  which  are  as  follows: 

Second  assignment  of  error:  "Tbe  court 
erred  in  overruling  defendant's  motion  to 
strike  out  and  instruct  the  jury  to  disregard 
plaintttTs  testimony  with  reference  to  his 
having  been  struck  by  some  object  unknown 
to  him,  and  that  he  received  a  sudden  blow 
or  hit  on  the  shin,  when  It  developed  on 
cross-examination  of  plaintiff,  as  witness, 
that  his  testimony  was  to  being  struck  by 
some  object,  and  as  to  receiving  a  blow  or 
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Mt  on  the  sbln,  was  merdy  his  opliilon, 
without  any  fttct  to  establish  It  oQtalde  of 
the  pain;  said  testimony  and  said  motion 
are  shown  more  folly  In  defendant's  bill  of 
exceptions  No.  8." 

Third  Bssignment  of  error:  "Hie  court 
erred  In  rendering  Judgment  against  the  de- 
fendant upon  the  rordtct  of  the  Jury  (the 
motion  for  a  new  trial  haTlng  been  overmlr 
ed),  because  said  verdict  was  contrary  to 
and  against  the  great  weight  and  prepondw- 
ance  of  the  evidenoe,  which  established,  to 
the  exdnsion  of  any  other  reasonable  hy- 
pothec that  the  dlsatdll^  of  lAainttff  was 
the  resnlt  of  an  injury  caused  by  disease." 

Fourth  asatgnment  of  error:  "The  court 
erred  in  overruling  defendant's  motion  for 
a  new  trial,  because  the  verdict  of  the  Jury 
on  eadi  of  the  issues  submitted  was  so  con- 
trary to  the  great  weight  and  preponder^ 
anoe  of  the  evidence  as  to  show  that  the 
verdict  of  the  jury  was  not  the  result  of 
a  fair  oonsideratlon  by  it  of  the  evidrace." 

[S]  The  fifth,  eighth,  and  seventeenUi  as- 
signments complain  that  the  court  erred  In 
rendering  Judgment  against  the  defendant 
upon  the  verdict  of  the  jury,  because  there 
was  no  finding  by  the  jnry  that  plaintiff's 
injury,  whi^  resulted  In  his  disability,  was 
cause],  independenOy  of  all  other  causes,  by 
octemal,  violent  and  accidental  means. 

The  issue  was  raised  by  the  drafoidant  in 
this  case  by  the  Readings  as  to  whether 
defendanfa  injury  was  the  result  of  the  dis- 
eased condition  of  the  bous  of  his  leg,  and 
not  the  result  of  external,  violent,  and  ac> 
ddental  means,  and  the  Issue  was  properly 
submitted  the  court  by  the  following 
questions: 

"First  QuesOon:  Was  the  injury  which 
was  sustained  by  plaintiff  on  February  16, 
1907,  caused  by  external,  violent,  and  aod- 
dental  means  in  the  manner  as  alleged  by 
plaintiff  in  his  petition;  that  is,  was  plain- 
tiff struck  upon  the  leg,  between  the  knee 
and  ankle,  with  some  hard  substance  which 
had  been  thrown,  projected,  or  propelled 
with  such  force  and  violence  that  it  broke 
both  of  the  bones  in  hts  leg? 

"Second  Qneetlon :  (If  you  have  answered 
the  first  question  in  the  negative,  you  need 
not  answer  this  second  question ;  but  if  in 
the  affirmative  you  wUl  answer.)  Would 
the  Injury  to  plaintiff  have  occurred  had  he 
not  beoi  suffering  from  a  disease  <nr  weak- 
ness of  the  bone.  If  any?" 

And  to  both  questionB  the  jnry  answered, 
"Tes,"  and  the  jury  having  so'  found  it  is 
binding  upon  this  court 

The  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  assignments  charge  error  In  the 
refusal  of  spedal  charges  requested  by  de- 
fendant upon  the  same  issues,  and  same  are 
ovNTuled  for  the  reasons  given  next  above. 

[4,1]  The  sixth  assignment:  "The  court 
erred  in  rendering  Judgment  against  defend- 
ant upon  the  verdict  of  the  Jury,  because 
there  was  no  finding  by  the  Jury  that  the 


disabiUtr  of  tflw  plaintiff  foUowad  bnmedlr 
ately  after  he  sustained  the  injury ;  the  evi- 
dence on  sucib  issue  being  ooufiicting.'*  The 
by-laws  of  the  association,  art.  in,  1 1,  pro- 
vide: "Whenever  a  member  of  this  assod- 
atlon,  in  good  standing,  shall,  throutfi  extw- 
nal,  vio1»t  and  accidental  means,  receive 
bodily  injuries  whidi  shall,  lnd^^ad«itly 
of  all  other  causes,  immediately  and  wholly 
disable  him  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupa- 
tion," etc,  "he  shaU  be  paid,"  etc. 

The  exact  poSja  reUed  upon  by  appellant 
in  this  assignment  of  error  was  iu>t  raised 
upon  the  trial  by  ac^tton  to  the  diarge  of 
the  court,  or  any  special  (duurge  requesting 
it  Appellant  contends  tliat  his  request  for 
spedal  issues,  10  in  number,  nnd«r  Na  T 
thereof  raises  the  questton;  but  there  is 
nothing  in  the  requested  special  No.  7  to 
direct  the  attention  of  the  court  to  tiie  que»- 
tlon  raised  by  ass^nuoent  Spedal  issue 
Na  7.  requested  by  the  appellant:  "Did 
plalntlfl  conHnne  to  pursue  his  occupation  of 
traveling  salesman  after  sustaining  the  in- 
jury at  San  Antonio?  If  ^u  answer  in  tike 
affirmative,  state  for  what  loigth  of  time," 
eta  This  does  not  raise  the  question  of 
'immediately  and  wholly,"  but  simply.  Did 
plaintiff  continue  to  pursue  bis  occupation 
after  sustalnii^  the  injury?  The  verdict  of 
the  Jury  in  response  to  the  spedal  Issues 
submitted  found  that  both  bones  of  the  leg 
were  bnricen  on  February  16th.  The  plain- 
tiff's testimony  was  to  the  effect  that  im- 
mediately after  the  injury  he  began  treat- 
Tomt;  had  the  porter  to  carry  his  valise 
from  tldcet  window  into  the  train,  eta  Un- 
der all  the  testimony  the  court  could  have 
directed  tlie  jury  as  to  this  question;  be* 
ddes,  the  artlde  of  the  by-laws  quoted 
should  not  be  given  such  a  strict  and  limited 
construction  as  contended  for  by  appellant 
Overruled. 

The  appelant,  by  seventh  assignment, 
having  raised  the  same  questbm  as  by  the 
sixth,  the  same  is  overruled  for  the  same 
reason. 

The  fourteenth  and  fifteenth  are  f&t^tmeU 
of  by  what  is  said  under  OtXh  aasignmqit 

above. 

[1]  The  sixteenth  assignment  complains 
tlut  the  court  erred  In  refusing  to  submit 
to  the  jury  spedal  Issue  No.  6,  requested, 
by  deCeodant  as  follows:  "Did  plaintiff 
fail  to  use  ordinary  diligence  In  caring  for 
his  1^,  aStet  he  was  advised  by  Dr.  Shields 
that  the  tibia  of  his  leg  was  brokoi?" 

There  is  no  testimony  upon  which  to  base 
such  a  spedal  Issue.  On  the  other  hand,  tibe 
undisputed  testimony  is  that  plaintiff  b^u 
immediately  to  ai^ly  remedies,  and  that  two 
di^a  after  the  injury  Dr.  Bhi^ds  was  called 
in  and  began  treatment,  and  tliat  later  Dr. 
Knox,  the  physidan  for  the  association,  had 
diarge  of  the  case  and  treated  it,  or  was  in 
a  position  to  treat  i^  If  neeessacy,  imtU  final 
recovery. 
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Plaintiff  teattfles  tbat  Dr.  Sliielda  instruc- 
ted him  to  keep  off  of  his  1^  and  that  he 
did  ao  to  the  best  of  Ms  ablUty;  did  not 
walk  on  it  afterwards,  except  bj  the  use  of 
crutches,  which  the  physician  got  for  him. 
The  testimony  being  nndlspated  did  not  re- 
quire the  court  to  submit  the  question  to  the 
Jnry. 

[7]  The  eighteenth  assigns  error  In  ever- 
ruling  defendant's  objection  and  permitting 
Dr.  Mosworthy  to  testify  that  U  a  rock 
tlm>wn  stnicfc  the  leg  suddenly  It  would,  In 
bia  opinion,  cause  the  fracture. 

The  nineteenth  complains  tbat  the  court 
erred  In  permitting  plaintiff,  over  defend- 
ant's objection,  to  testis  that  it  was  not 
bis  intoitlon  to  deceive  the  association  In 
his  answer  to  certain  question  In  applica- 
tion for  membmhipw  Modem  Order  of 
Pnetorlans  t.  Hollmlg,  100  Tex.  628,  103  8. 
W.  476. 

And  the  twentieth  charges  error  upon  the 
part  of  the  court  In  permitting  plaintiff  to 
testify,  over  the  objections  of  defendant,  that 
his  family  consisted  of  wife,  son,  and 
dai^hter. 

If  the  court  erred  in  its  rulings  on  the 
tbree  next  above  propodtlons,  it  was  not 
such  as  was  calculated  to  cause  and  prob- 
ably did  cause  the  rendition  of  an  improper 
Indgment,  as  provided  by  rule  62a,  Oourts  of 
Civil  Appeals  (149  S.  W.  x). 

We  find  that  tbe  judguKUt  of  the  lower 
court  should  be  affirmed,  and  it  la  ao 
ordered.  . 


TAYLOR  V.  WHITa 

(Court  of  Civil  Appeals  of  Texas.  Amaiillo. 
April  5,  1913.    Rehearing  Denied 
May  3,  1913.) 

1.  Habteb  ako  Sebvaitt  (Si  206,  265*)— INJTT- 
Bixs  to  Servant— Bubden  or  Pboof. 

Id  a  persona]  injury  action  by  a  servant 
engaged  to  ran  machinery,  the  aervant  has  the 
burden  of  proving  DMtligence  of  his  employer, 
having  aMumed  the  ruk  ordinarily  incident  to 
the  operation  of  such  machines. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  600.  877-906.  9&B;  Dee. 

2.  HASTRB  and  KEBVANT  (I  106*)— IHJ0BT  TO 
SCETAnr— U  BAOB. 

Id  personal  injury  action  by  a  servant, 
where  the  only  inference  to  be  reasonably  drawn 
from  the  evidence  was  tbat  the  master  conform- 
ed to  the  usage  of  prudent  men  In  well-regulat- 
ed concerns  in  the  same  boaloess,  he  could  be 
declared  as  a  matter  of  law  to  have  been  in  the 
exercise  of  due  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Out.  Dig.  H  186-191;  Dec.  Dig.  | 
106.*] 

&  MASn  AND  Sbbvakt  (|  106*)— Isjubibs 
TO  SsBVAirr^NXoLiGSNOE  or  MASntB. 
A  master  engaged  in  the  operation  of  an 
electric  light  plant  is  not  guilty  of  negligence 
in  falling  to  fence  an  exciter,  a  machine  used 
for  the  generation  of  electricity,  which  is  en- 
tire^ cloied  except  for  a  few  openings  to  enable 
the  ml  to  be  removed  and  the  brushes  adjusted, 


where  It  appeared  that  no  other  light  companies 
using  the  same  machines  guarded  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  186-101;  Dee.  Dig-  f 

ion.*] 

4.  Masteb  and  Sxbtant  (I  197*)— Injubixb 
TO  Sbbvakt— Fbllow  Skbvant. 

A  fireman  engaged  to  as^t  plalntlfl  who 
bad  charge  of  the  engines  in  an  electrfc  power 
house  is  plaintiff's  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  489.  490;  Dea  Dig.  | 

5.  Mastsb  Ann  SwKvxm  ({  177*)— Ixjuam 

TO  SbBVAIIT— FlLLOW  SSBVAKT. 

A  servant  injured  through  the  negligence 
of  his  fellow  servant  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  897.  3{U.  368 ;  Dec  Dig. 
I  177.*] 

0^  BfAsm  aud  SnvAHT  Q  321*)— Injusiu 

TO  Sebtant^Assuhftion  or  Risk. 

Where  some  eight  months  before  the  acci- 
dent plaintiff  requested  his  superior  to  guard 
the  machine  which  caused  the  Injury,  and  the 
superior  promised  to  do  It  but  failed,  and  plain- 
tiff again  requested  him,  the  last  time  being  six 
or  eight  weeks  before  the  accident,  plaintiff  as- 
sumed the  risk  of  injury  as  a  matter  of  law,  It 
appearing  that  the  master  at  that  time  promised 
be  would  fix  it  as  soon  as  poasible,  for,  If  It 
was  dangerous,  plaintiff  was  not  juatiQed  In 
using  it  for  that  length  of  time  without  guards. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senan^Cent  Dig.  ||  688-«40,  6«2-648;  Dee. 

7.  Masteb  and  Sxbtaht  (H  286. 28S*V-Qins- 

TIONS  FOB  JUBT. 

In  a  personal  Injury  action  by  a  servant, 
where  there  Is  any  doubt  as  to  the  sufficiency  of 
the  evidence  of  the  master's  n^ligence  or  of  the 
servant's  assumption  of  risk,  it  should  be  sub* 
mitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S{  1001,  1006.  1008,  101(>- 
1015,  1017-1033,  1036-1(>42,  1044,  10*^1000, 
1068-1088;  Dec.  Dig.  ||  28&.  288.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  W.  W.  Taylor  against  Frank  A. 
WWte,  as  receiver  of  the  Amarlllo  Water, 
Ugbt  &  Power  Company.  From  a  judgment 
for  defendant,  plaintiff  appeala.  Affirmed. 

Syunott  &  Fish  and  C.  B.  Reeder,  all  of 
Amarillo,  for  appellant  Turner  &  Wharton 
and  Cooper.  Merrill  A  Lumpkin,  all  of  Ama- 
rlllo, for  appellee. 

HUFF,  C.  J.  W.  W.  Taylor,  appellant, 
brought  suit  In  the  district  court  of  Potter 
county  against  appellee.  Frank  A.  White, 
as  receiver  of  the  Amarlllo  Water,  Light  & 
Power  Company.  The  case  was  tried  before 
a  Jury  in  the  court  below.  The  trial  Judge 
Instructed  a  verdict  for  the  defendant.  ap> 
peUee,  and  In  obedience  thereto  the  jury  re- 
turned a  verdict  for  appellee,  and  Judgment 
was  rendered  in  accordance  therewith,  from 
which  this  appeal  is  prosecuted.  The  ap- 
pellant In  bis  petition  charges  negllgokoe 
against  tbe  appellee  In  falling  to  banister  a 
certain  exciter  In  the  plant  operated  by  ai>- 
pellee,  and  that  appellee  negligently  placed 
a  rencb  close  to  the  exciter,  over  which  ap- 
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pellant  tripped  and  fell  and  bis  hand  went 
Into  the  exciter  and  was  injured,  for  which 
he  Bnea  for  damages.  He  also  alleges  that 
appellee  promised  to  banister  the  exciter, 
and  relying  npon  that  promise  he  remained 
In  the  service  of  appellee.  Appellee  pleads 
the  general  Issue  assumed  risk  In  Its  varions 
phases  and  eontrlbntory  negligence.  "Plain- 
tiff testified  that  he  began  working  with  de- 
fendaDt  as  receiver  of  the  Amarlllo  Water, 
Light  ft  Power  Company  September  1,  1909; 
that  J.  B.  Scott  employed  him ;  th&t  when 
he  took  up  any  matters  with  defendant  de- 
fendant told  him  to  go  to  Scott  with  them; 
that  the  plant  where  he  worked  had  an  en- 
gine room  about  60  feet  square,  and  a  i^o- 
ducer  room  about  30  by  40  feet ;  that  there 
were  three  engines,  four  altematers,  three 
exciters,  and  two  other  machines  in  the  one 
room,  the  boilers  being  In  a  separate  room; 
that  an  exciter  is  cylindrical,  and  the  one  be 
got  hurt  on  was  about  30  inches  long  and  1 
foot  in  diameter;  that  the  exciter  had  an 
outside  metal  casing,  and  from  the  top  of 
this  to  the  floor  It  was  about  2  feet;  that  in 
this  casing  tb&ee  were  4  openings  about  6 
Inches  at  one  end  and  18  inches  at  the  south 
and  where  the  curr«it  was  generated;  that 
Inside  of  this  casing  was  the  commutator,  a 
cylinder  about  12  inches  In  diameter,  and 
3  feet  long,  extending  the  length  of  the  cas- 
ing; that  the  casing  was  about  2  feet  in 
diameter  with  4  slits  in  it  6  Inches  wide  at 
one  end  and  about  18  at  the  other  and  16 
to  18  inches  long;  ttiat  the  commutator  is 
smooth  and  brushes  set  in  the  frame  rested 
on  the  cylinder,  and,  when  the  cylinder  re- 
volved, the  friction  between  it  and  the  brush- 
es generated  the  electricity,  and  that  the  cyl- 
inder when  running  made  7S0  revolutions 
per  ooinnte.  He  furtl^  stated  that  this  ma- 
chine was  located  about  8^  feet  from  a  ban- 
ister on  one  side,  the  same  distance  from  a 
door  and  5  or  6  feet  north  of  the  engine, 
and  that  there  was  another  engine  north  of 
this  machine  about  8  feet  from  it,  and  that 
west  of  the  machine  was  a  hole  in  the  floor 
leading  to  tlie  basement  banlstered  on  three 
sides,  and  from  this  to  the  machine  In  ques- 
tion was  about  feet,  and  that  the  exciter 
bad  a  banister  on  one  side  but  none  on  the 
other.  He  further  said  tliat  be  was  employ- 
ed to  operate  this  engine,  and  in  doing  it  he 
would  pass  the  exdter  every  10  or  15  min- 
utes, Bometlmea  every  0  ndnutes,  and  that 
part  ot  bis  duties  were  to  dean  the  exdter, 
put  Ut  new  bmshee,  etc.;  that  at  the  time  of 
the  accident  he  had  been  on  one  side  of  the 
machine,  cleaning  it,  and  was  walking  around 
the  machine  to  the  other  aide;  Oiat  some- 
thing tilM»ed  him,  and  he  fell  with  Us  breast 
on  the  frame  of  the  machine,  and  Us  right 
hand  ttm  into  the  machine,  and  it  was  torn. 

T.  H.  Armstrong  teetlfled  that  he  saw 
plalntSfl  atnmble  over  a  stllatm  wrendi  on 
the  floor  and  fall  Into  tlie  machine.  On 
croBS-examlDation  tUa  witness  said  be  him- 


self left  the  wrendi  there;  that  he  was  fir- 
ing for  plaintiff  that  morning,  and,  when  he 
was  injured,  was  holdiug  the  speed  of  the 
engine  down  while  plaintiff  deaoed  the  ex- 
dter; that  witness  was  making  gas  noder 
Mr.  Scott,  who  was  directing  his  work  that 
morning;  that  he  came  In  there  at  that  time 
to  help  Taylor ;  that  they  were  supposed  to 
help  each  other.  "I  overheard  Mr.  Taylor 
speak  to  Mr.  Scott  three  times  that  I  remem- 
ber distinctly  about  banistering  np  that  ex- 
dter. The  first  time  he  and  I  were  stendlng 
there,  looking  at  the  guard  rail  by  the  belt, 
and  Mr.  Scott  asked  how  we  liked  It,  and 
Mr.  Taylor  said  It  was  all  right,  but  asked 
if  Scott  did  not  think  It  would  be  a  good 
Idea  to  bring  this  rail  aroimd  the  exdter* 
and  Mr.  Scott  said,  'Yes;  that  is  so.'  The 
second  time  I  heard  not  all  of  the  conversa- 
tion. Mr.  Taylor  asked  him  if  he  would 
have  It  done,  have  the  guard  rail  put  around 
the  exdter,  I  did  not  hear  Mr.  Scott's  reply. 
The  next  time  I  remember  Mr.  Taylor  said: 
'Mr.  Scott,  are  you  going  to  have  this  guard 
rail  put  around  the  exdter  or  not?*  He 
said:  'Yes;  I  will  by  God,  as  soon  as  I  can 
get  to  It'  That  is  all  tbe  times  I  remember. 
The  first  conversatton  took  place  ^ght  or 
nine  months  before  the  Injury.  The  next 
time  after  that,  about  four  months  t>efore 
the  acddent,  tbe  matter  was  mentioned 
again,  and  tbe  last  time  the  question  came 
UQ  was  about  six  weeks  or  two  months  be- 
fore the  acddent  and  injury  took  place." 

Appellant  on  direct  examination  testlfled: 
"I  had  spoken  three  or  four  times  to  Mr. 
Scott  about  banistering  up  that  exdter.  The 
first  time  shortly  after  the  engine  was  put 
there  In  June  or  July,  1910,  I  asked  him  if 
he  did  not  think  It  would  be  a  good  idea  to 
put  a  banister  around  there,  that  without  It 
it  was  dangerous  with  the  commutator ;  we 
had  to  go  there  every  time  we  went  to  the 
ignition  of  the  engine,  and  he  said  he  would 
fix  it  ri^t  away.  It  was  quite  a  while  after 
that  before  I  said  much  about  It  I  asked 
blm  about  It,  and  he  said  he  would  fix  it 
right  away,  that  he  was  so  busy  before  he 
had  no  time  to  fix  it  I  asked  him  when  he 
would,  and  he  said  as  soon  as  he  could  get 
to  it  I  last  spoke  to  him  about  it  in  March 
or  April,  1911,  about  two  months  or  six 
we^a  before  I  was  injured.  I  asked  him  if 
he  would  fix  that  machine,  and  he  said 
*Yes,*  that  he  would  as  soon  as  he  could  get 
to  it,  right  away.  I  thought  that  he  w<nild 
do  It"  On  crosa-aamlnatlon  aivellant  tea- 
tifled:  "I  knew  there  was  no  guard  rail 
around  there.  Eadi  time  I  asked  Mr.  Scott 
about  fixing  It  he  said  he  would  see  about  It 
The  last  time  he  said  he  would  do  it  rl^t 
away.  I  do  not  remembw  my  exact  wMds 
in  tbe  d^tpsltton.  I  said  this  laat  eonverM- 
tlon  took  place  dx  weeks  or  two  months  be* 
ft>re  tbe  acddent  ^ke  seoimd  ooDveraatlon 
prior  to  tiie  laat  time  he  aald  be  waa  pnabed 
for  time,  but  said  he  would  fix  It  as  aoon 
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as  be  conld  get  to  it  On  my  direct  teati- 
monj  ttais  morning  I  said  that  he  promised 
to  fix  it,  to  fix  it  right  away.  I  understood 
that  he  was  going  to  put  the  banister  around 
as  soon  as  be  had  a  chance  to  get  to  it" 

Frank  A.  White,  receiver  for  the  AmarlUo 
Water,  Light  A  Power  Company,  testified  as 
follows:  **l  have  been  in  the  light  and  water 
business  now  from  the  position  of  office  boy  to 
manager  of  companies  since  188S.  I  have  been 
employed  In  something  like  12  plants.  I 
baTe  Tislted  200  or  300.  I  was  employed  In 
the  Kansas  City  Electric  Company  for  16% 
years,  which  liad  10  plants  In  and  around 
Kansas  City.  That  machine  required  consid- 
erable attention,  and  at  times  it  was  neces- 
sary to  Tlstt  it  two  or  three  tlm^  an  hour, 
gaieraliy  that  often  to  oil  and  wipe  It  It 
was  cleaned  with  sandpaper  on  a  block. 
There  are  four  oprailngs  In  It  for  the  purpose 
of  getting  to  the  brushes  to  adjust  and  clean 
tbem;  for  the  purpose  of  watching  the  com- 
mutator and  cleaning  it  There  was  no 
guard  rati  around  that  end  of  the  commuta- 
tor because  it  Is  not  considered  good  policy 
to  place  guard  rails  around  any  dynamo,  as 
it  is  necessary  for  the  attendant  to  get  In 
close  to  them  to  perform  his  duties,  and  they 
are  protected  by  stationary  parts  so  that 
only  a  small  portion  of  the  revolving  parts 
are  exposed.  It  is  dangerous  to  get  a  man 
between  a  machine  of  this  character  and  a 
guard  rail,  as  be  has  no  opportnuity  to  get 
away  'or  in  case  of  accident  or  in  case  any- 
thing sfaonld  happen  to  other  machines  he 
would  have  to  climb  over  to  get  to  it  You 
could  not  sand  it  if  there  were  guard  rails 
all  around  the  machine.  To  pot  a  guard  rail 
on  would  keep  a  man  from  falling  Into  the 
machine,  but  would  have  to  be  placed  in 
guch  a  distance  from  the  machine  that  it 
would  be  impossible  for  a  man  to  get  to  the 
conunutator  and  properly  clean  and  sand  It 
without  moving  the  guard  ralL  I  have  vis- 
ited 200  or  300  plants  in  the  United  States. 
Have  been  In  one  of  the  largest  plants  In 
San  Francisco,  San  Diego,  El  Paso,  Chicago, 
at  Niagara  Falls,  St  Louis,  Pittsburgh,  New 
York,  and  Washington.  I  have  been  all  over 
the  country,  and  I  observed  the  condition 
ot  the  machines  and  exciters  in  these  plants, 
and  I  never  saw  an  exciter  with  a  guard  rail 
around  It  in  all  the  places  I  have  visited. 
The  railing  around  tlie  belt  is  to  protect  peo- 
ple from  getting  against  the  belt  It  does 
not  absolutely  protect  a  man  from  falling  in- 
to the  belt  but  It  lessens  tbe  danger.  Very 
few  electrical  machines  are  guarded." 

H.  B.  Jones,  witness  for  appellee,  testified: 
"Uy  name  Is  H.  B.  Jonee  of  Amarlllo,  Tex., 
fire  chief  and  fire  marshal.  I  am  a  graduate 
of  the  engineering  department  of  the  Univer- 
sity of  Texas.  I  have  been  around  electric 
and  water  and  light  jilants.  The  plant  In 
question  I  built  and  owned  for  a  year  and  a 
half,  and  ran  it  five  years.  I  have  been 
throu^  a  good  number  of  tbe  principal 
fHuOM  In  flu  United  States;  tbioni^  most 


of  the  New  York  plants  and  Schenectady, 
Chicago.  St  Louis.  Kansas  City.  Los  Angeles, 
through  every  plant  In  Los  Angeles  and  St 
Louis,  and  other  plants  I  cannot  recaU.  I 
helped  construct  the  plant  at  Austin;  that 
plant  is  about  4,000  B:.  W.,  and  the  one  here 
is  about  650  K.  W.  Tbe  Chicago  plant  Is 
the  biggest  one  I  was  in— about  60.000  K. 
W.  On  all  direct  current  machines,  of  which 
the  exciter  is  one,  the  commutator  may  come 
to  work  unevenly  and  very  often  has  to  be 
sandpapered,  which  is  done  with  a  block 
with  a  piece  of  sandpaper  tacked  on  It 
Sometimes,  if  you  get  grease  on  it  you  take 
a  little  gasoline  and  clean  it  off,  and  some- 
times trim  the  brushes.  An  exciter  is  what 
is  called  a  seml-lnclosed  machine,  with  the 
frame  extending  over  and  leaving  openings 
to  get  into  tbe  commutator.  In  sandpaper- 
ing you  have  to  press  moderately  hard — 
you  get  right  over  tbe  commutator.  You 
could  not  put  a  guard  rail  around  an  ex- 
citer that  would  keep  you  away  and  still  be 
able  to  work  on  it — ^you  have  to  get  very 
close  to  It  I  have  nevw  seen  a  guard  rail 
around  the  eommatator  ca  any  direct  cur- 
rent machine." 

J.  B.  Scott  testified  for  appeUee:  "I  Uve 
In  Amarlllo,  and  am  superintendent  of  the 
Water,  Light  &  Power  Company.  Have  been 
in  the  electric  business  11  years.  I  suppose 
I  have  visited  a  hundred  plants.  The  Dallas 
light  plant  and  Ft  Worth,  Los  Angeles,  and 
Denver  electric.  They  are  larger  plants  than 
this  plant  at  Amarlllo.  I  have  never  seen 
a  guard  rail  around  the  commutator  of  an 
exciter  in  any  plant" 

Appellant  on  recall,  testified:  "The  ban- 
ister we  tried  to  get  fixed  was  to  be  at  the 
end  of  that  that  threw  you  six  inches  from 
the  commutator,  and  would  not  have  inter- 
fered with  cleaning  fbe  madiine.  Had  It 
been  tber^  there  would  have  been  some-^ 
thing  to  catdi  besides  fihe  maddne." 

[1-8]  The  first  question  in  the  case  Is: 
Did  appellant  dlKharge  the  burden  resting 
on  falm  to  prove  that  appdlee  was  guilty  of 
Diligence  in  the  failure  to  place  around  the  • 
exciter  guard  rails?  The  anwllant  having 
assumed  the  risk  ordinarily  incident  to  op- 
erating a  machine  of  that  Und,  must  es- 
tablish that  tbe  Injury  was  caused  by  the 
negligence  of  Us  employer.  The  only  tact 
alleged  Is  that  appellee  was  negligent  In  tail- 
ing to  put  guard  rails  around  the  ezdta>. 
and  that  if  the  aiune  had  been  done,  he 
would  have  ftillen  on  mdi  railing,  or  could 
have  caught  to  the  same,  and  thereby  pre- 
vented his  hand  from  gating  Into  the  ma- 
chine. Hla  testimony  is  to  that  effect  It 
may  be  admitted  that  bad  tbe  guard  rail 
been  so  placed  he  would  not  have  fall^  into 
the  machine;  but  It  does  not  follow  from 
that  fact  that  his  employer  was  negligent  in 
falling  to  place  reasonably  safe  instrumental- 
ities for  the  work.  It  appears  to  be  the 
rule  in  many  courts  that  the  legal  standard 
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of  the  master's  dtity  to  farnfsh  reasonably 
safe  appliances  or  a  safe  place  In  which  to 
do  the  work  Is  Chat  used  by  prudent  men 
in  wdl-regulated  concerns.  Where  the  only 
Inference  that  can  reasonably  be  drawn  from 
the  evidence  is  that  the  master  conformed  to 
the  usage  of  prudent  men  In  well-regulated 
concerns,  engaged  In  his  trade  or  business 
in  the  adoption  and  use  of  the  Instrumental- 
ities, he  may  be  declared  as  a  matter  of  law 
to  have  been  In  the  exercise  of  due  care. 
RaUway  Co.  v.  Alexander,  103  Tex.  594,  132 
8.  W.  119;  Railway  Co.  v.  Seley,  152  U. 
S.  145,  14  Sup.  Ct  S30,  38  L.  Bd.  S91;  1  La- 
batt  on  Master  &  Servant,  |8  44,  168;  Hous- 
ton Texas  Ry.  Co.  v.  Cowser,  57  Tex.  293. 
There  Is  no  allegation  in  the  petition  that 
the  situation  and  condition  of  the  exciter 
rendered  it  unusual  or  out  of  the  ordinary 
with  reference  to  Its  position.  It  Is  assert- 
ed, however,  that  tbe  evidence  shows  that  it 
was  In  the  room  with  two  engines — other 
exciters — and  close  to  an  opening  leading 
Into  the  basement,  and  that  in  its  close  prox- 
imity to  tbe  other  machinery  rendered  It  ex- 
tra hazardon&  Tbe  evidence  does  not  show 
that  tbe  proximity  of  the  excitor  to  the  other 
machinery  caused  or  contfl bated  to  his  fall. 
It  is  not  shown  that  the  passage  around  the 
machines  obstructed  the  way  so  as  to  pre- 
vent free  and  clear  passage  around  It  The 
evidence  Is  oncontroverted  that  the  excite 
la  used  throughout  the  country,  and  that  in 
no  plant  are  they  guarded  by  rails  around 
them  for  the  protection  of  the  employes. 
The  witneasea  who  so  testified  are  men  of 
expert  knowledge  in  the  use  of  such  ma- 
ddnee,  and,  in  addition,  they  have  had  large 
experience  and  observation.  Their  testimony 
tnrtha  Indicates  that  it  was  not  proper  or 
practicable  to  place  guard  ralla  aronnd  the 
commntator  end  of  the  machine  where  the 
injury  to  appellant  was  received,  and  that 
sndi  railing  would  hind^  in  the  proper  man- 
agement and  care  ot  tiie  madiine.  The  ex- 
cite was  incased  with  a  Shield,  leaving  no 
exposora  except  four  openings  for  the  pm> 
pose  of  cleaning  and  adjusting  the  brushes 
In  the  commntator  end;  that  ia,  the  end 
where  the  current  is  generated.  The  Jury 
might  have  said  there  was  less  danger  of 
falling  into  tbe  machine  with  the  railing 
aroond  it,  bnt  upon  what  fhct  are  they  au- 
thorised to  say  that  the  appellee  was  negli- 
gent in  failing  to  so  guard  it?  Would  an 
ordinarily  prudent  man  have  ft>llowed  a 
course  other  than  that  pursued  by  plants  of 
a  like  kind?  In  following  the  usual  prac- 
tice, where  lies  the  neglig^ice?  What  special 
fact  dlffermtlates  it  from  othors  of  a  like 
kind?  Judge  Williams,  speakii^  for  the 
court;  in  the  Alexander  Case,  supra,  said: 
"Whatever  the  exp«lence  of  Jurors  may  en- 
able them  to  know  of  affairs  of  some  kind, 
it  is  certain^  not  true  that  they  can  be 
held  to  know  how  such  a  business  as  that 
here  in  question  should  be  conducted  better 


than  all  the  employers  and  employes  engaged 
in  It  With  only  such  evidence  in  the  case, 
no  issue  is  presented  for  a  Jury  to  pass 
upon."  In  Schroeder  v.  Michigan  Car  Co., 
56  Mich.  132,  22  N.  W.  220,  Judge  Cooley 
said:  "From  this  statement  of  facts  it  will 
appear  that  if  the  defendant  has  been  guilty 
of  any  negligence  contributing  to  the  In- 
jury, it  is  to  be  found  in  tbe  fact  that  a 
machine  la  made  use  of  which  is  not  so  con- 
structed as  to  guard  as  well  as  it  might 
against  similar  accidents.  Had  the  machine 
been  constructed  with  a  shield  over  the  cog- 
wheels, this  particular  accident  would  prob- 
ably not  have  occurred;  and  any  one  whose 
attention  was  drawn  to  the  danger  of  sudb 
accidents  would  probably  have  perceived  the 
advisability  of  such  a  shl^d.  Bnt  the  ma- 
chine is  shown  by  the  evidence  to  he  man- 
ufactured and  sold  by  a  prominent  and  r^ 
utable  bouse,  and  much  used  throughout  the 
country,  and  the  defendant  cannot  there- 
fore be  said  to  be  exceptionally  wanting  in 
prudence  in  purchasing  and  making  use  of 
it  Such  danger  as  would  resnlt  from  mak- 
ing use  of  it  was  perfectly  apparent  and 
would  seem  to  be  easily  avoided,  and  tt  was 
probably  not  greater  than  other  dangers  at- 
tendant npon  the  use  of  common  machinery, 
which  workmen  encounter  every  day  with- 
out hesitation  and  without  fear.  •  •  • 
But  the  fact  of  injury,  and  the  possibility  of 
guarding  against  it  do  not  necessarily^  make 
out  a  case  of  culpable  negligence.  Very  few 
acts  in  life  are  done  with  such  care,  to  pre- 
vent accident  as  would  have  been  possible; 
and  the  law  only  requires  of  any  one  that 
degree  of  care  and  prudence  which  persons 
who  are  reasonably  careful  ordinarily  ob- 
serve." Wilson  V.  Mass.  Cotton  Mills,  169 
Mass.  67,  47  N.  E.  506.  We  do  not  think  tbe 
fact  of  the  Injury  and  that  the  exciter  was 
not  banistered  show  such  negligence  on  the 
part  of  appellee.  The  Jury,  under  the  tes- 
timony, would  not  have  been  warranted  in 
so  finding.  There  was  no  error  on  the  part 
of  the  court  in  rising  to  submit  that  issne 
to  the  Jnry.  We  are  not  to  be  nnderstood  as 
holding  that  the  customary  negligence  of  tbe 
employer  or  any  one  else  is  a  defense  to  the 
master.  Bnt  we  think  that  the  opinion  of 
expert  men  In  handlii^  that  kind  of  ma- 
chine together  with  the  fact  that  it  ia  not 
nsed  in  any  oQier  plant  with  guard  rails, 
when  oncontroverted,  is  sniDclent  to  exoner- 
ate the  employer  fnnu  the  charge  of  ne^- 
gence  and  as  a  qoestion  of  law  the  Jury 
could  not  raider  a  verdict  against  the  mas- 
ter. 

[4, 1]  The  appellant  alli^ea  and  provea  he 
tripped  and  fiell  over  a  stilson  wroich  lying 
near  the  machine.  Be  alleges  the  appellee 
negligently  placed  it  there.  Tbe  evidence^ 
without  contradiction,  shows  that  one  T.  H. 
Armsteong  dropped  It  there  about  10  minutes 
before  the  accident  Thla  wltneas  was  firing 
under  Taylor,  who  was  in  diarge  of  the  «i- 
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glna  Armstrong  was  slowing  down  the  ex- 
citer for  appellant  to  dean.  "He  would  take 
a  block  with  sandpaper  on  it  and  hold  it 
down  on  the  commntator.  At  the  time  he 
was  moving  around  to  the  other  side — had 
not  finished  cleaning  it  The  union  I  had 
tighteued  was  on  the  No.  3  exhaust  barrels." 
Be  further  testified:  "I  came  in  there  to 
help  Taylor.  I  do  not  remember  whether  he 
asked  me.  We  were  supposed  to  help  each 
other."  Thla  witness  says  he  was  making 
gas  under  the  direction  of  Mr.  Scott,  who 
was  the  chief  engineer  of  the  plant,  and  was 
directly  over  himself  end  appellant  Taylor. 
Under  the  decisions  of  thla  state,  Armstrong 
was  tbe  fellow  servant  of  appellant  The 
master  Is  not  responsible  for  the  negligent 
act  of  a  fellow  servant  The  testimony  is 
nndlapnted  that  the  act  of  dropping  and 
leaving  the  wrench  where  appellee  tripped 
over  It  was  the  act  of  a  fellow  servant  The 
Jury  could  not  as  a  matter  of  law,  have 
found  against  the  appellee  on  the  act  of  leav- 
ing the  wrench  near  the  exciter.  Lantry- 
Sbarpe  Contracting  Co.  v.  McCracken  (Sap.) 
150  S.  W.  1156 ;  Cotton  OU  Co.  v.  Jonte,  36 
Tex.  Civ.  App.  18,  80  S.  W.  847. 

{I]  It  Is  not  contended  but  that  appellant 
Imew  the  condition  of  the  exciter  with  ref- 
erence to  banisterlng;  and,  as  we  under- 
stand, appellant  does  not  contend  that  he 
can  recover  under  the  law  of  assumed  risk, 
miless  the  facts  show  a  promise  to  remedy 
the  same  in  that  particular,  and  that  appel- 
lant relied  on  such  promise^  It  Is  not  claim- 
ed that  the  appellee  or  the  receiver  promised 
to  remedy  the  same,  but  the  promise  was 
made  by  Scott  the  chief  engineer,  under 
whom  appellant  was  at  work.  This  Scott 
daites:  The  evidence  of  appellant  shows 
that  on  several  occasions  Scott,  in  reply  to 
gnestlons  put  to  blm  by  aKKllant,  promised 
be  woold  pnt  railing  around  the  exciter 
**right  away"  In  some  of  his  statraneuta,  and 
others,  '*ta  soon  aa  he  amid  get  to  It" 
Sc<^  flrst  promised  some  ielght  months  be- 
fore tbe  injury  and  the  last  time  six  or 
eight  weeks  before  tbe  btjnry.  It  la  not 
dear  from  the  ^nnUanfa  testimony  Just 
which  be  intends  to  atate-^hether  right 
away  or  aa  soon  aa  he  could  get  to  IL  He 
finally  says:  "I  understood  that  be  was 
going  to  put  banlsteni  around  as  soon  as  be 
bad  a  chance  to  get  to  It*'  He  further  states 
In  hla  testimony:  "I  tbought  that  be  would 
do  If 

Armstrong,  witness  far  appellant,  testified 
that  Iw  beard  Scott  make  tbe  promise  two 
or  three  tlmea,  and  that  be  beard  blm  say 
that  be  would  do  ao  "aa  soon  as  be  could 
get  to  it**  This  last  ccmveraatlon  was  two 
montlu  or  alx  wecdca  before  tbe  Injury.  If 
appellant  relied  on  a  iwomlse  to  j^ce  the 
banlst^  around  tbe  machine  right  away,  he 
did  so  £or  eight  months  from  tbe  flrst  prom- 
ise and  alx  or  e^t  weeks  from  the  last 


time.  If  his  master  was  negligent  In  ftdllng 
to.so  place  the  banister,  appellant  was  eqnal- 
ly  so  In  continuing  to  work  -after  repeated 
broken  promises.  If  It  was  to  be  as  soon  as 
he  could  get  to  it,  appellant  assumed  the 
risk  until  he  did  so  by  remaining  at  work. 
Tbe  testimony  does  not  show  that  Scott 
could  hare  done  tbe  work  at  any  time  before 
the  Injury  occurred.  We  do  not  believe  a 
Jury  under  such  evidence  would  be  warrant- 
ed In  finding  that  an  ordinarily  prudent  man, 
who  knew  of  the  danger.  If  there  was  such, 
from  his  master's  failure  to  banister  the  ex- 
citer for  80  great  length  of  time,  would  have 
taken  tbe  risk.  If  appellant  remained  after 
these  various  promises  and  failures  under 
snch  circumstances,  if  his  master  was  guilty 
of  negligence,  he  would  be  guilty  of  assum- 
ed risk,  which  would  defeat  his  right  of 
recovery.  HIlJe  v.  Heath,  96  Tex.  321,  67 
S.  W.  91;  Railway  Co.  v.  Leash,  2  Tex.  Civ. 
App.  68,  21  S.  W.  563. 

[7]  We  have  concluded  the  court  properly 
took  the  case  from  the  jury  and  Instructed 
the  verdict  Where  there  Is  any  doubt  as  to 
the  sufficiency  of  the  testimony,  the  court 
should  submit  the  case  to  the  jury.  But, 
after  a  careful  examination  of  all  the  facts 
In  this  case,  we  have  reached  the  conclusion 
that  the  Jury  could  not  or  shonld  not  have 
rendered  any  other  verdict  than  that  which 
the  court  Instructed  them  to  render. 

The  case  la  afilrmed. 


NATIONAL  LIFE  ASS'N  v.  HAGELSTBIN. 

(Court  of  Civil  Appeals  of  Texas.   San  Antffiilo. 
April  2,  1918.    Rehearing  Denied 
April  80.  19ia) 

1.  Iksubance  (I  260*)  —  Assessment  Cou- 

PARIES— MlSBEPBESENTATIOnS  ~  STATUTES- 
APPLICATION. 

Rev.  Civ.  St  1911,  art  4947,  declaring  that 
the  proTieion  in  any  policy  that  misrepresenta- 
tiooB  in  tbe  application  shall  render  the  policy 
void  or  voidable  ^all  not  conBtitute  a  defense 
to  any  suit  on  the  policy,  unless  it  be  shown 
that  the  lAatter  misrepresented  was  material  to 
the  risk  or  actually  contributed  to  the  event  on 
whlcb  the  policy  became  payable,  includes  all 
contracts  or  policies  of  insurance  issued  or  con- 
tracted for  within  the  state,  whether  by  assess- 
ment or  other  companies. 

[Eld.  Note. — For  other  cases,  eee  Insarance. 
Cent  Dig.  {  539;  Dec.  Dig.  {  260.*] 

2l  Inbubancb  (I  17*)— BEotTunoir  —  Stat- 
utes—Gonotbuction. 

Rev.  Civ.  St.  1911,  art  4791,  providing 
that  foreign  assessment  insurance  companies 
shall  be  subject  only  to  the  provisions  of  the 
chapter  containing  such  section,  applies  only  to 

EroceedingB  required  to  obtain  a  license  to  do 
usiness  in  Texas,  and  does  not  prevent  any 
regulation  of  such  companies  which  would  re- 
sult from  applying  other  regulatory  statutory 
provisions  to  them. 

[Ed.  Note.— For  other  cases,  see  Insnrance. 
Cent  Dig.  !  12;  Dec  Digril?.*! 
3.  Insubance  (I  17*)  —  Assebsuent  Con- 

PANIES— ReGUI^TION — STATUTES. 

Acts  28th  Leg.  c  69  (Rev.  Civ.  St  1911, 
art  4917),  relating  to  insurance,  does  not  ex- 
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oept  asBcssmeDt  companieB,  bat  provides  that 
the  act,  as  well  as  all  the  terms  and  provisions 
of  title  58.  cc.  1,  2,  3,  Rev.  St.  188Q,  are  condl- 
tiODs  on  which  foreign  icsuraiice  corporations 
shall  be  permitted  to  do  busineBs  within  the 
state,  and  any  such  foreign  corporation^  en- 
gaged in  issuing  insurance  contracts  or  policies 
within  the  state  shall  be  held  to  have  assented 
thereto  as  a  condition  precedent  to  its  right  to 
encage  in  inch  budoesa.  Held,  that  such  pro- 
vision made  a  foreign  assessment  company  writ- 
ing insurance  in  Texas  subject  to  all  the  provi- 
sions of  Rev.  Civ.  St.  1911,  arts.  4947-4950, 
inclusive,  which  contained  most  of  the  pro  vi- 
sions ot  Acts  28th  Leg.  c.  89,  relating  to  anch 
■abject 

[Ed.  Note.— For  other  cases,  see  Ininrance, 
Cent  Dig.  |  12 ;  Dec  Dig.  1  17.«] 

4.  IN8DEA.NCE  (|  250*)— REPEAL. 

Acts  31st  Leg.  c  108,  regulating  insurance, 
did  not  repeal  any  of  tne  provisions  of  Acts 
28th  L».  c.  60,  containing  Rev.  Civ.  St  1911, 
art  494^  providing  that  misrepresentatiODs  shall 
not  be  a  defense  unless  material  to  the  risk  and 
actually  contributing  to  the  event  on  which  the 
policy  tieoune  payable,  so  as  to  render  such 
provision  inap^icable  to  a  foreign  asseiament 
(MMnpany  doing  business  in  Texas. 

iBA.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  S39;  Dec.  Dig.  |  2G0.*] 

B.  INSUBAKOE  <S  390*)— Life  Vt  \  tcx  —  Mis- 

BEPBESENTATIONa— DeFENBEB. 

Ber.  St  1896,  art  3096bb,  added  by  Acts 
28th  L^.  &  68,  provides  that  no  insurance 
company  shall  awl  Itself  of  any  defense  based 
on  misrepresentations  In  the  application,  unless 
it  sball  show  on  the  trial  that  within  a  reason- 
able time  after  discovering  the  falsity  of  the 
misrepresentations  it  gave  notice  to  the  assured, 
if  living,  or,  if  dead,  to  the  owners  or  beneficia- 
ries of  uie  contract,  that  it  refnsed  to  be  bound 
by  the  ccmtraet  or  policy,  and  tbat  90  days 
anall  be  a  reasonable  time.  BeU  that  a  com- 
pany not  having  given  the  prescribed  notice  was 
absolutely  barred  from  defending  an  action  on 
'  tiie  policy  because  of  alleged  misrepreseDtaticms 
In  vta  application. 

[Ed.  Note.— For  other  caseiL  se*  Insurance, 
Gent  Dig.  U  1087,  1088;  Dee/ Dig.  f  880.*] 

6.  InSUBAMOB  a  002*)— PiNAUTT— ATTOBnET*8 

Fees— Statdtes— Bepeai.. 

Rev.  St  1885,  art  8071,  authorizing  the 
recovery  of  a  penalty  and  attorney's  fees  in  a 
suit  on  a  contract  of  insurance  for  defendant's 
failure  to  pay  the  claim  within  a  specified  time, 
having  been  repealed  by  Acts  31st  Leg.  c  108, 


which  the  cause  of  the  action  did  not  accrue  un- 
til after  such  repeal  could  not  recover  a  pen- 
alty and  attorney's  fees. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1488;  Dec.  DlgTi  602.*] 

Appeal  from  District  Court,  Bexar  County. 

Action  by  Mamie  B.  HiaffelHtein  against  the 
National  life  Association.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Sullivan  &  Sullivan,  of  Des  Moines,  Iowa, 
Jno.  F.  Onion  and  E.  D.  Henry,  botli  of  Ban 
Antonio,  for  appeUant  Joe  H.  H.  Graham 
and  Denman,  Franklin  &  McQown,  all  of 
San  Antonio,  for  appelle& 

FLY,  C.  J.  Appellee,  as  the  snrvlTlng  wife 
of  Chris  F.  Hagelsteln,  sued  appellant  to  re- 
cover on  an  Insurance  policy  of  fS,000  on  the 
life  of  ber  deceased  bnaband;  said  Insnrance 


being  payable  to  appellee.  Appellant  sought 
to  avoid  liability  on  the  ground  tbat  proofs 
of  death  of  the  Insured  had  not  been  furnish- 
ed the  association  at  Its  home  office,  as  pro- 
vided In  the  policy,  on  account  of  warranties- 
made  by  the  Insured,  which  were  breached 
and  wlitch  bad  deceived  appellant,  and, 
further,  for  the  reason  that  the  insured  had 
committed  suicide  by  burning  the  building  In 
which  he  was  living  at  the  time.  The  Jury 
returned  a  verdict  in  favor  of  appellee  for 
95,000,  with  interest  at  6  per  cent  from 
October  29,  1910,  and  12  per  cent  upon  the 
aggr^te  sum  as  a  penalty,  and  10  per  cent 
for  attorney's  fees.  The  court  strudc  out 
the  penalty  and  attorney's  fees,  and  rendered 
judgment  for  the  principal  of  the  policy  and 
interest 

The  facts  were  uncontradicted,  and  show- 
that  Chris  F.  Hagelsteln  applied  for  and  ob- 
tained from  appellant  on  February  28,  1810. 
insurance  on  his  life  for  ¥5,000,  his  wife,  ap- 
pellee,  being  the  beneficiary  therein.  He 
paid  for  the  insurance  In  quarterly  Install- 
ments, as  he  bad  agreed  to  do.  On  October 
6,  1910,  the  Insured,  Cttirls  F.  Hagelsteln. 
died  by  being  burned  In  a  building,  and  ap- 
pellant was  notlfled  of  bis  death,  and  proofs. 
of  loss  were  made  as  required  by  the  policy, 
or  certificate  of  Insnrance,  whldi  was  de- 
livered to  anwllant  on  October  28,  1810,  and 
appellee  at  that  time  denunded  payment  of 
the  stun  of  15,000  and  was  refnsed  payment 
by  app^ant  In  his  appUcatlon  for  tbe 
certificate  of  insurance  sued  on,  Ghris  P. 
Hagelsteln  stated  In  an  anairar  to  questiona- 
that  be  had  never  applied  for  life  insurance 
without  receiving  the  kind  and  amount  applied 
for,  that  he  bad  never  been  refused  life  In- 
surance, that  be  had  not  hem  treated.  In  tin- 
past  fire  years,  by  any  phyddan,  and  tbat  he 
had  not  been  attended  by  or  ctmsnlted  with 
a  physician  in  that  time.  He  had  in  fact  on 
November  18,  1908,  made  application  to  tbe- 
Colorado  National  Life  Assurance  Company 
for  910,000  Insurance,  and  the  application 
was  rejected,  and  on  January,  32,  1010,  had 
applied  to  the  Southwestern  Life  Insurance 
Company,  of  Dallas,  Tex.,  for  $10,000  insur- 
ance, and  that  application  was  also  rejected. 
Appellant's  medical  director  did  not  know  of 
such  applications  and  rejections,  and  testi- 
fied that,  If  he  had  known  of  tbem,  he  would 
have  rejected  the  application  made  to  apiwl- 
lant  Insured  had  been  attended  by  a  physi- 
cian Id  the  summer  of  1908.  Appellant  Is  a 
foreign  assessment  or  natural  premium  com- 
pany, and  had  complied  with  the  provisions 
of  articles  3080,  8091,  3092,  Sayles*  Rev. 
Stats.;  the  same  provisions  being  embodied  in 
articles  4781,  4792,  4783,  R.  S.  1811.  Appel- 
lant failed  to  give  tbe  statutory  notice  that 
It  refused  to  be  bound  by  its  contract 

[1]  It  is  provided  In  article  4791,  which 
with  the  two  succeeding  articles  comprise  a 
chapter  of  the  statutes,  that  companies  and" 
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assodatlfms  liceoBed  tberennder  ilioaia  "be 
subject  only  to  the  proTlsfone  of  this  cbap- 
ter,"  and  It  Is  the  contention  of  appellant 
that  none  of  tbe  provtslona  of  articles  ^17 
to  ^1,  R.  S.  1911,  bare  any  application  to 
it.  Tbe  articles  under  wblch  appellant  oper- 
ated In  Texas  were  enacted  In  1889,  while 
tlie  articles  as  to  representations  made  by  an 
applicant  for  insarance  were  enacted  in  1003. 
iB  article  4947  It  Is  provided  tbat  any  poUcy, 
whicb  provides  tbat  misrepresentationa  made 
in  the  application  for  insurance  sliaU  render 
the  policy  void  or  voidable,  sliall  be  of  no  ef- 
fect, and  shall  not  constitute  any  defense  to 
any  suit  brought  on  tbe  contract  of  Insurance 
unless  It  be  shown  tbat  tbe  matter  misrepre- 
sented was  material  to  tbe  risk  or  actually 
contributed  to  tbe  contingency  or  event  on 
which  the  policy  became  due  and  payable, 
and  the  question  of  materiality  Is  made  one 
of  fact,  to  be  determined  by  tbe  court  or 
Jnry.  Tbat  statute  Includes  "any  contract  or 
policy  of  insurance  issued  or  contracted  for 
in  this  state,"  and  bad  tbe  eCEect  of  destroy- 
ing any  Immunity,  If  there  bad  been  any, 
from  the  provisions  of  other  laws  than  articles 
4791,  4792,  and  4793,  at  least  so  far  as  tbe 
provisions  of  the  later  law  are  concerned. 
It  must  be  presumed  that.  If  the  Legislature 
tmd  Intended  to  exempt  foreign  assessment 
eompanlea  from  tbe  proTtoions  of  tbe  act  of 
1903,  it  would  have  been  so  provided. 

[2]  The  provision  In  the  law  of  1889  (article 
4791,  R.  S.  Stats.  1911)  tbat  foreign  assess- 
ment companies  should  "be  subject  only  to 
the  provisions  of  this  diapter,**  must  have  ref- 
erence alone  to  tbe  proceedings  required  in 
order  to  obtain  a  license  to  do  business  in 
Tezaa^  because  tbat  is  all  that  Is  provided  for 
In  the  chapter.  It  cannot  be  beld  ttaiit  the 
provision  was  intended  to  prevent  any  regu- 
lation of  SQCh  companies,  which  would  be  the 
effect  of  tbe  construction  placed  on  the  law 
by  appellant 

[I]  No  exceptions  are  made  in  tbe  act  of 
1908,  which  contains  arttete  4947,  R.  S.  1911. 
but  It  is  spedally  provided  in  that  act  "that 
tbe  prorlalonB  of  this  act,  as  well  as  all  the 
terms  and  pzorlslons  itf  tibapters  1,  2,  and  3, 
of  title  6S,  of  tbe  Revised  GlvD  Statutes  of 
Texas,  are  conditions  open  which  foreign  in- 
surance corporations  shall  be  permitted  to  do 
business  within  this  state,  and  any  such 
foreign  corporations  engaged  in  Issuing  In- 
soranoe  contracts  or  policies  within  this 
state,  shall  be  held  to  have  assented  thereto 
as  a  condition  precedent  to  Its  right  to  en- 
gage in  such  bnslness  within  this  state." 
That  provision  Is  plain  and  undoubtedly 
made  companies  of  tbe  class  to  wblch  appel- 
lant belongs  subject  to  tbe  provisions  of 
articles  4947  to  and  Including  4950,  Rev. 
Stats,  of  1911.  wblch  contain  most  of  the 
provlsiona  of  chapter  69,  pp.  94^  80,  Gen. 
Laws  of  1908. 

[4]  Tlie  act  ot  1909  dUl  not  repeal  any 


proTlsion  of  the  law  of  1903*  bat  gives  the 
number  of  every  article  of  the  Revised  Stat- 
utes repealed,  and  tbe  articles  added  by  the 
act  of  1908  are  not  Indnded  therein.  The 
act  of  1903  was  In  full  force  and  effect  dur- 
ing 1010,  when  tbe  policy  was  issued  and  the 
Insured  died. 

We  deem  It  Incumbent  on  us  to  state,  bow- 
ever,  that  there  Is  grave  doubt  as  to  whether 
fraternal  beneficiary  associations  and  "com- 
panies  carrying  on  the  business  of  life  or 
casualty  Insurance  on  tbe  assessment  or  an- 
nual premium  plan"  have  not  been  excepted 
from  the  provisions  of  the  act  of  by 
the  codiflers  of  the  Revised  Statutes  of  1911. 
In  section  66,  Act  1909,  p.  214,  Gen.  laws,  it 
Is  provided  that  none  of  the  terms  or  provi- 
sions of  tbat  act  shall  apply  to  fraternal 
beneficiary  associations,  or  to  companies  en- 
gaged in  life  or  casual^  Insurance  business, 
"on  tbe  assessment  or  annual  premium  plan, 
under  tbe  provision  of  articles  3090,  3091, 
and  3092,  Revised  Civil  Statutes  of  the  State 
of  Texas,"  and  that  provision  In  an  amend- 
ed form  has  been  placed  by  the  codlfiers  In 
tbe  Revised  Statutes  of  1911,  as  article  4957, 
which  is  indnded  In  chapter  IS  of  title  71, 
relating  to  Insurance.  In  tbat  same  chapter 
Is  found  tbe  law  of  1903  relating  to  repre- 
sentations upon  the  part  of  applicants  for 
insurance.  Article  4957  Is  to  the  effect  that 
"none  of  the  terms  of  this  dbapter  shall 
apply  to,  nor  In  any  wise  affect,  fraternal 
beneficiary  assodattons,  as  defined  by  tbe 
laws  of  this  stat^  nor  apply  to  companies 
carrying  on  the  business  of  life  or  casualty 
insurance  on  tbe  assessment  or  annual  pre- 
mium plan,  under  the  provisions  of  this 
title."  The  act  of  1909  made  the  exception 
apply  to  the  provisions  of  that  act,  the  ar- 
ticle, as  arranged  by  the  codlfiers,  makes 
tbe  exception  ai^ly  to  the  terms  or  provl- 
sloiM  of  chapter  15,  thereby  exempting  the 
companies  mentioned  from  the  terms  of  the 
act  of  1906,  which  are  Included  In  tbat  diap- 
ter.  That  change  does  not  affect  rights  which 
had  accrued  prior  to  the  adoption  of  tbe  Re- 
vised Statutes  which  took  effect  on  Septem- 
ber 1,  1911,  and  we  mention  it  only  to  call 
attention  to  the  fact  that  legislation  is  need- 
ed to  clear  up  the  situation  and  make  tbe 
act  of  1903  eflFectlve  as  to  all  Insurance  com- 
panies doing  business  In  this  state.  It  will 
not  be  credited  that  tbe  law  was  Intended  In 
that  way  to  be  rendered  nugatory  as  to  cer- 
tain kinds  of  insurance  companies,  but  tbat 
appears  to  be  tbe  effect  of  the  adoption  by 
the  Thirty-Second  Legislature  of  the  Re- 
vised Statutes  of  1911. 

[6]  By  tbe  terms  of  article  3096bb  of  the 
cited  act  of  1903,  no  insurance  comjwny  shall 
avail  Itself  of  any  defense  based  upon  mis- 
representations in  the  application  for  Insur- 
ance, "unless  the  defendant  shall  show  on 
tbe  trial  that,  within  a  reasonable  time 
after  discovering  the  falsity  of  the  mlsrei>- 
resentatlons  so  made,  It  gave  notice  to  tbe 
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asRnred,  If  UtIiie,  m  if  dead,  to  the  owners 
or  beneflclarlea  of  Bald  contract,  tbBt  It  re- 
fnsed  to  be  bonnd  tbe  contract  or  poUcy ; 
provided  that  ninety  daye  shall  be  a  reason* 
able  time."  The  agreed  statement  of  facts 
shows  that  appellant  did  not  give  siuih  no- 
tice. It  follows  that  it  conld  not  make  the 
defmses  offered  by  It;  and  It  Is  Inunaterial 
as  to  what  errwe  may  lutve  been  committed 
in  admitting  evldenoe  or  In  the  charge  of  the 
court  An  instructliHi  to  retnm  a  verdtet  for 
an)ellee  would  hare  been  Jostlfied.  The  ad- 
tboritleB  dted  by  appellant  have  no  ara>llca- 
Ullty  whaterer.  This  case  Is  goremed  by 
statntes  plain  and  unmistakable  in  thdr 
terms,  which  were  added  as  amoiAnents  to 
title  S8  of  the  Berlsed  Statutes  under  which 
appellant  was  licensed  to  oigage  in  business 
in  Texas.  Those  amendmenta  Included  every 
class  of  insurance  company  In  Texas.  In- 
surance Oa.  T.  Wade,  127  S.  W.  1186;  Insur- 
ance Oo.  T.  Stri<te,  136  a.  W.  S99. 

[I]  33irougfa  a  cross-assignment  appellee 
contends  that  the  court  erred  In  not  rendering 
Jndgment  for  the  penalty  and  attorney's  fees 
fbnnd  by  tbe  Jury.  Tha  penalty  and  attor- 
ney's fees,  if  recovered  at  all,  must  be  re- 
oovered  under  the  provisions  of  article  3071, 
Bev.  Stata.  of  iSB6,  hecause  the  only  other 
law  on  the  mbjeet  is  that  of  1909,  whidi  in 
terms  exempts  assessment  companies  from 
its  iwovlsionfl.  i4q)ellee  makes  her  claim  by 
vlrtne  of  dted  article  S071,  but,  as  that  ar- 
ticle was  repealed  by  the  law  of  1909,  It  was 
not  In  etteet  in  191<^  when  this  cause  of  ac- 
tion accrued.  Bepealing  da  use.  Gen.  Laws 
1909,  I  69,  pL  215.  Article  3071  being  re- 
pealed and  section  85  of  the  act  of  1909,  In 
regard  to  pmalties  and  attorney's  fees  hav- 
ing no  apiAlcation  to  the  class  of  insurance 
companies  to  whidi  appellant  belongs,  by 
the  special  provisloiu  of  section  66  of  that 
ac^  amwUee  could  not  recover  such  penalty 
and  attorney's  fses.  There  is  no  valid  rea- 
son for  excepting  such  companies  from  such 
poialtleB  and  attom^'s  fees,  and  legislation 
on  the  subject  would  be  timely  and  proper. 

The  Judgmoit  is  affirmed. 


EL  PASO  *  SOUTHWESTERN  GO.  et  aL  v. 
HALL  et  al. 

(Gonrt  of  Olvll  Appeals  of  Texas.    San  Anto- 
nio.   April  10,  1013.) 

1.  Paoocss  (t  31*)— Sbbvicb— Citation. 

ThooEh  tbe  citation  directioK  the  officer  to 
summon  defendant  railway  companies,  instead 
of  naminc  them,  stated  that  another  railroad 
company  and  others"  were  defendants,  it  was 
SQ^ient,  where  It  commanded  the  officer  to  de- 
liver to'  each  of  tbe  defendants,  naming  them, 
a  true  copy  of  the  citation. 

[Eld.  Note.— For  other  cases,  see  Process, 
Oent  Dig.  S  2S ;  Dec  Dig.  i  31.«] 

2.  PaocBss  (I  84*)— Sebviob— GiTATiOM— Snr- 

nOIENGY. 

A  citation  was  not  Insnffident  hecanse  a 
copy  of  plaintiff's  petition  was  attached  there- 


to, instead  of  a  brief  aamifiaiy  of  the  cause  of 

action,  aa  required. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  1  28 ;  Dec  Dig.  |  34.*] 

8.  DAHAOESiS  169*)— PE^BADinO— BVIDBNCB^ 

Value  of  ^«ok  Killed. 

in  an  action  against  a  railroad  company 
for  damages  for  the  death  of  part  of  a  ship- 
ment of  cattle,  under  an  allegation  that  the 
cattle  killed  were  reasonably  worth  |18  a  head, 
evidence  of  the  market  valne  of  the  cattle  killed 
Is  admissible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  a  420-138,  440-44^  447.  449-453 ; 
Dec  Dig.  {  159.*] 

4.  Appeal  and  EhsoB  <|  1060*>— Betibw~ 

Habhlbsb  EIbbob. 

In  an  action  against  a  railroad  company 
for  damages  for  the  death  of  part  of  a  ship- 
ment of  cattle,  a  goeation  to  a  witness,  which 
assumed  that  the  cattle  liad  a  market  value  at 
their  destination,  was  harmless,  though  errone- 
ous, where  the  cause  was  tried  to  the  court, 
where  the  defendant,  on  cross-ezamination,  fail- 
ed to  hring  out  that  there  was  no  market  value 
at  that  point,  when  it  might  have  moved  to  ex- 
clude the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  106871069,  41&3-41S7. 
4166;  Dec.  Dig.  |  1060.*] 

5.  Appeal  and  Erbos  (|  1061*)— Beview— 
Habhless  Ebbob. 

In  an  actioD  against  a  railroad  company 
for  damages  for  the  death  of  cattle,  where  the 
company's  evidence  ahowed  that  they  had  a 
market  value  at  the  point  of  destination,  the 
allowance  of  Improper  questions  to  plaintiff's 
witnesses,  which  devekved  dmllar  tesnmony,  Is 
harmless. 

[Ed.  Note.— For  other  cases,  see  Anieal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec.  Dig.  S 
1061.*] 

6.  Appeal  and  Ebbob  (|  lOK!*)— Habmlem 

Ebbob— E}videncb. 

In  an  action  against  a  railroad  company 
for  damages  to  a  shipment  of  cattle,  the  ad- 
mission of  evidence  that  tbe  cattle  injured  were 
worth  about  $18  per  head  at  that  time  was  not 
prejudicial,  where  it  was  followed  hy  testimony 
stating  the  market  price  at  the  same  figure  at 
the  time  and  in  the  condition  they  should  have 
arrived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4171-4177;  Dec  Dig.  f 
1052.*] 

7.  Appeal  and  Ebbob  ({  742*)— Assionhents 
op  Ebbob— Stateuehts. 

An  assignment  of  error  complaining  that 
evidence  was  not  authorized  under  the  plead- 
ing will  not  be  considered,  where  the  atatement 
failed  to  disclose  the  pleading  on  that  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3000;  Dec  Dig.  {  742.*] 

&  Damages  {|  159*)— Pleading— Evidence. 

Id  an  action  against  a  railroad  company  for 
damages  to  a  shipment  of  cattle,  an  allegatira 
in  the  petition  that  a  number  of  cattle  were 
damaged  to  the  extent  of  $10  a  head  was  suffi- 
cient to  warrant  the  admission  of  testimony  re- 

Sarding  the  value  of  the  injured  cattle  at  the 
estination  in   the  condition  in  which  tticy 
should  have  arrived. 

[Ed.  Note.— For  other  cases,  see  Damans, 
Cent  Dig.  S|  429-438,  440-444.  447,  44»-%; 
Dec  Di?  «  159.^^  ™™-. 

9.  Appeal  and  Ebbob  ({  742*) — ^Asbionuxnts 
OF  Ebbob— McLTiFABiotJS  Assignhent. 

An  assignment  of  error  complaining  of  tbe 
court's  findings  of  fact,  attacking  the  same  oo 
several  grounds,  cannot  he  considered  as  a  prop- 


*For  other  cases      same  ttvto  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seilss  A  Rq>'r  IdAcxm 


Digitized  by 


Google 


TexO 


XL  PABO  A  SOUTHWESTERN  00.  T.  BAIX 


867 


oaitioB,  becsQK  moltifarioni ;  and  coiueqtiait'- 
ly  the  appellate  court  can  consider  oalr  the 
propositions  submitted  thereunder. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di^.  {  3000;  Dec.  Dig.  |  742.*] 

10.  DAH4aE8  (I  188*)— EVIDKNO— IhJUBT  TO 

LiTK  Stock. 

In  en  action  against  a  railroad  company 
for  damages  to  a  shipment  of  cattle,  evidence 
held  sufficient  to  support  findings  of  the  value 
of  the  cattle  injured  and  killed. 

[ESd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  611;  Dec.  Dig.  {  188.*] 

11.  TuAL  <{  417*)— Honoir  fob  JuDaiCBNT— 
Waivir. 

By  introdacing  evidence  thereafter,  a  de- 
fendant waives  the  error  in  the  overruling  of 
Ua  motion  for  Judgment  at  the  cloae  of  plaio- 
tilTs 


[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  I  880;  Dec.  Dig.  |  417.*] 

Appeal  from  District  Court,  Golberson 

County. 

Action  by  A.  L.  Hall  and  another  against 
tbe  El  Paso  &  Southwestern  Company  and 
the  El  Paso  ft  Southwestern  Railroad  Com- 
pany of  Texas  and  another.  From  a  judg- 
ment for  plaintiff,  the  named  defendants  ap- 
peaL  Affirmed. 

Hawkins  ft  Franklin,  of  El  F&bo,  for  ap- 
pellants. Joe  Irby,  of  Van  Horn,  and  B.  M. 
Reed,  of  El  Paso,  for  appellees. 

HOURBUND,  J.  This  suit  was  insUtuted 
try  apitellees  against  appellants  and  the  Texas 
ft  Padflc  Hallway  Company  to  recover  $1,300 
damages,  alleged  to  bave  been  suffered  by 
appcUees  on  account  of  the  negligent  man- 
ner of  traoBportlng  1,000  hefid  of  cattle  for 
appellees  from  GolDmbiis,  N.  liL,  to  Van 
Horn,  Tex. 

Ai^iellants  filed  a  motion  to  Quaah  tlie  ci- 
tation, which  being  overruled  they  answered 
by  gmeral  demarrer  and  special  exoeptlims, 
a  general  denial,  and  special  plea  tbat  tbe 
cattle  WW  sbipped  under  a  contract  mak- 
ing defendants  liable  only  for  negligence; 
tbat  no  dam^e  was  caused  by  negUgence, 
bat  the  same  was  caused  by  the  Inherently 
poor  condition  of  the  atocfc  and  by  aKKUees 
overloading  the  cars. 

Upon  a  trial  b^ore  the  court  Judgment 
was  rendered  in  favor  of  appellees  against 
appellants  for  9660,  and  t^t  plalntiffii  take 
Bothli^  aa  against  the  Texas  ft  Padflc  Rail- 
way Company.  Findings  of  fact  and  con- 
clodons  of  law  were  filed. 

[1]  The  flrat  asdgnment  of  error  is  direct- 
ed against  the  mUng  of  the  court  In  refus- 
ing to  quash  the  citation.  The  first  ground 
of  objection  to  the  citation  was  that  it  did 
not  name  tbe  aj^wllants  or  either  of  them 
aa  defendants.  We  find  that  tbe  citation  di- 
rected the  officer  to  summon  awellants,  but 
at  the  place  where  It  undertakes  to  say  who 
are  plaintiff b  and  who  are  defendants,  In- 
stead ot  naming  tbe  defendants,  it  reads, 
**the  Texas  ft  Padflc  Railway  Company  et 
al.  are  defendants."   However,  It  conunands 


tbe  olBcer  to  "deUver  to  said  dofendanta,  Uie 
El  Paso  ft  Southwestern  Railroad  Company 
of  Tbxob  and  the  El  Paso  SouUi^raatem  Com* 
pany,  each  in  person,  a  true  copy  fit  this 
dtaUfML"  This  danse  makes  it  clear  tbat 
the  appellants  were  defendants  In  the  ault, 
and  suffldently  names  them  as  defendants. 

[2]  The  second  objection  to  the  dtatlon 
was  that  plalnUflh*  cause  of  action  was  not 
properly  set  fortti  In  the  dtatlon.  Instead 
of  briefly  stating  the  nature  ot  plalntUfs'  de- 
mand, the  derk  attadied,  In  the  place  left 
blank  for  svdi  statement,  a  copy  ot  plain- 
tiffs* petition.  We  do  not  see  lu>w  the  de- 
fendants can  complain  because  furnished  a 
copy  of  plaintiffs'  petition.  Instead  of  a  brief 
summary  thereof,  and  hold  tbe  dtatlon  not 
subject  to  the  objection  urged  against  it. 

[S]  The  second  asslgiment  is  directed 
a^nst  the  admission  of  the  testimony  <tf 
J.  Y.  Canon  with  reference  to  the  yalue  of 
the  cattle  killed.  One  objection  was  that 
tbe  pleadings  were  Insnffldent  to  auppott 
proof  of  market  value  of  such  cattle.  The 
petition  alleges  that  the  cattle  killed  were 
reasonably  worth  $216,  or  $18  per  bead; 
and  tbe  55  bead  of  cattle  injured  were  dam- 
aged to  tbe  extent  of  $650,  or  $10  per  bead. 
Appellants'  contention  appears  to  be  that, 
unless  the  value  alleged  Is  stated  to  be  the 
market  value,  proof  of  market  value  is  In- 
admissible. To  plead  that  property  is  worth 
a  certain  sum  is  equivalent  to  saying  that 
such  sum  Is  its  value,  and  the  word  "value," 
when  applied  to  property,  without  any  qual- 
ification, means  the  price  which  it  will  com- 
mand In  market  A  general  allegation  of 
reasonable  value  Is  suffldent  to  authorize 
the  Introduction  of  evidence  of  market  value, 
and  requires  the  Introduction  of  such  evi- 
dence, unless  It  be  proved  there  la  no  mar- 
ket value,  in  which  event  proof  of  Intrinsic 
value  may  be  mada  Railway  v.  Chittlra, 
40  S.  W.  23;  Railway  v.  Davidson,  26  Tex. 
av.  App.  134,  60  S.  W.  278;  Railway  v.  El- 
lerd,  38  Tex.  Civ.  App.  596,  87  S.  W..362; 
Railway  v.  Crews,  139  S.  W.  lOBl ;  Railway 
V.  Peacock,  128  S.  W.  463. 

[4]  Another  objection  Is  that  the  witness 
was  not  first  asked  the  question  whether 
there  was  a  market  value  for  such  cattle  at 
their  destination,  bnt  Instead  was  asked 
whether  he  was  acquainted  with  tbe  market 
value  of  such  cattle  at  their  destination. 
^V^le  the  question  assumes  there  is  a  mar- 
ket value,  tliat  fact  alone  should  not  require 
a  reversal  of  the  case,  espedally  upon  a  trial 
before  tbe  court.  Appellant  bad  every  op- 
portunity to  question  the  witness,  and.  If  It 
developed  there  was  no  market  value  at  Van 
Horn,  th^  to  more  to  exdude  the  testimony. 

[B]  It  alBo  appears  that  appellants  Intro- 
duced In  evidence  a  statement  by  one  Boyd, 
a  man  thoroughly  conversant  with  prices  of 
cattle  such  as  were  contained  in  this  ship- 
ment, to  the  effect  tbat  tbe  grown  cattle 
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were  worth  at  Van  Horn  J22.50  per  head 
and  the  calres  $16^  per  head.  It  also  ap- 
pears from  the  witness  Sieks'  testimony  that 
the  valaea  given  by  Boyd  were  the  market 
values.  It  therefore  appears  that  appellants 
should  not  be  heard  to  complain  that  there 
vas  no  market  value  for  such  cattle  at  Van 
flom,  Tel.  The  court  allowed  ?18  for  one 
cow  killed,  and  $16.25  per  head  for  11  calves 
killed.  Canon  testified  the  cow  was  worth 
$25  to  $30,  and  the  calves  $18,  per  head. 
We  are  of  the  opinion  that  said  assignment 
shows  no  error  requiring  a  reversal  of  this 
case. 

[1]  The  third  assignment  la  based  upon  bill 
of  exceptions  No.  3,  which  complains  of  per^ 
mittlng  Canon  to  testify  that  the  55  head  of 
Injured  cattle  were  worth  about  $18  per 
head  vrhea  Injured.  The  value  at  the  time  of 
Injury  was  immaterial;  but  this  testimony 
was  not  prejudicial,  in  view  of  the  fact  that 
It  was  followed  by  testimony  giving  the  same 
[arice  as  the  market  value  at  destination  at 
the  time  they  should  have  arrived  and  In 
the  condition  In  which  they  Aould  have  ar- 
rived. 

[7,  t]  Assignment  No.  4  is  based  upon  blU 
of  exception  Na  0,  relating  to  the  admission 
of  the  testimony  regarding  the  market  value 
of  the  injured  cattle  at  Van  Horn,  Tex.,  In 
the  condition  In  which  they  should  have  ar- 
rived and  at  the  time  they  should  have  ar- 
rived. It  appears  the  only  objection  urged 
was  that  there  was  no  pleading  to  authorize 
the  proof  offered.  The  statement  fails  to  dis- 
close what  the  pleading  was  on  this  subject, 
and  therefore  the  brief  s4iows  no  error;  but 
when  we  reter  to  the  pleading  we  find  the 
allegation  that  the  66  Injured  cattle  were 
damaged  to  ttie  extent  of  $550,  or  $10  per 
head,  which  allegation  we  consider  sufficient, 
especially  when  exception  thereto  is  sought 
to  be  taken  by  objection  to  the  admission  of 
evidence.   Railway  v.  Williams,  25  S.  W.  311. 

The  fifth  assignment  is  not  supported  by 
a  sufficient  statement,  because  It  appears  that 
the  entire  statement  relates  to  the  question 
and  answer  complained  of  under  the  third 
assignment,  while  tills  assignment  relates 
to  another  question  and  answer.  Nor  does 
the  statement  contain  that  paragraph  of 
plaintiffs'  pleading  relating  to  the  damages 
claimed  by  reason  of  the  injuries  to  55  head 
of  cattle,  and  we  are  asked  to  determine 
whether  the  pleading  not  contained  in  the 
statement  is  sufficient  to  support  the  proof 
Dot  set  out  in  the  statement  However,  we 
have  examiued  the  record,  and  think  the  as- 
signment is  without  merit 

[I]  The  sixth  assignment  complains  of  the 
second  paragraph  of  the  court's  findings  of 
fact,  attacking  the  same  on  several  grounds; 
one  being  because  he  found  appellants  guilty 
of  Diligence,  another  because  he  found  the 
cow  which  was  killed  was  worth  $18,  another 
because  he  found  that  the  calves  which  were 
killed  were  worth  $16.25  per  head,  and  still 


another  because  he  found  the  66  head  of 
calves  were  injured  to  the  extent  of  (8.25 
per  head.  This  assignment  cannot  be  con- 
sidered as  a  proposition,  because  mnltiftiri- 
ous;  so  we  can  consider  only  the  proposltloos 
submitted  thereunder. 

[10]  The  first  proposition  complains  of  the 
finding  that  the  cow  was  worth  $18.  We 
think  the  evidence  is  ample  to  sni^ort  this 
finding.  Canon  testified  she  was  worth  from 
$25  to  $30,  and  finally  said  about  $27.  The 
statement  made  by  Boyd,  Introduced  by  ap- 
pellants, was  that  cows  such  as  those  con- 
tained in  the  shipment  were  of  the  market 
value  of  $22.50  at  Van  Horn. 

The  second  proposition  complains  of  the 
finding  that  the  calves  which  were  killed 
were  of  the  value  of  $16.26.  This  was  the 
value  placed  upon  them  by  Boyd  In  his  said 
statement  Introduced  by  appellants,  and  $18 
was  the  value  testified  to  by  Canon.  We 
overrule  the  assignment. 

[1 1  ]  The  seventh  assignment  Is  directed  at 
the  overruling  of  appellants'  motion  for  Judg- 
ment, made  after  plalntlifs  had  closed  their 
evidence  In  chief.  By  failing  to  rely  upon 
sach  motion  and  Introducing  evidence  there- 
after, appellants  waived  any  rights  they 
may  have  liad  to  complain  of  the  overruling 
of  such  motion.  Goggan  v.  Goggan,  146  S.  W. 
972;  Knights  and  Daughters  of  Tabor  v. 
Smith  Johnson,  166  S.  W.  532,  decided  by 
this  court,  but  not  yet  officially  reported. 

The  eighth  assignment  reads  as  follows: 
"The  court  erred  in  Its  conclusions  of  law, 
in  the  first  paragraph  thereof,  In  concluding, 
as  a  matter  of  law,  that  the  defendants,  El 
Paso  &  Southwestern  Railroad  Company  of 
Texas  and  El  Paso  &  Southwestern  Com- 
pany, were  liable  to  plalntUEs  for  damages 
in  the  amount  of  $650,  for  flie  reason  that 
each  and  every  Item  of  damages  as  found  and 
set  forth  In  the  court's  findings  of  fact,  and 
which  the  court  permitted  the  plaintiffs  to 
prove  over  said  defendants*  objections,  were 
admitted  without  any  auctions  In  the  plain- 
tifCs'  pleadings  under  which  such  proof  could 
be  admitted  in  evidence."  We  have,  under 
previous  assignments,  held  the  pleadings  suf- 
ficient to  authorize  the  proof  upon  which  the 
court  based  his  findings. 

We  find  no  error  requiring  a  reversal  of 
this  case,  and  the  Jnd^nent  Is  affirmed. 


ANDERSON  v.  ST.  LOUIS,  B.  ft  M.  BY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    El  PUo. 
April   10,   1913.     On  Rehear^ 
ing.  May  1,  1913.) 

1.  Caebikks  (I  47*)— CoNtsaoT  or  Shipiunt 
— Railboad  STATXon  AiQBNT— AuTHosrrr. 
Under  the  rule  that  a  railroad  station 
agent  baa  no  apparent  authority  to  contract 
for  the  company  for  the  ahipmeot  of  goods  from 
another  atatioD,  an  agent  at  a  station  to  which 
goods  are  not  consigned  has  oo  anthori^  to 
contract  to  stop  them  at  bia  station;  nor  has 
an  agent  at  a  different  atation  authority  to 
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oontnet  for  tfae  nthljwient  of  the  goodi  from 
destination  to  Idi  station. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  |S  107,  108^  lS4r-141,  2(H;  Dee. 
Dig.  S  47.*] 

2.  PUCADING  (8  291*)— OBAL  CONTBACT— DX- 

KiAL  Uhdeb  Oath. 

Where,  in  an  action  against  a  carrier  for 
deetroyed  gooda  after  it  had  become  a  ware- 
houseman, plaintiff  pleaded  a  contract  with  the 
carrier's  agent  to  reship  the  goods  to  another 
station  before  the  fire,  but  did  not  allege  that 
this  contract  was  in  uniting,  defendant  was  not 
reqaired  by  Rev.  Civ.  St.  mi,  art  1906,  to 
deny  its  execution  under  oath,  in  order  to  prove 
its  Invalidity  on  the  ground  tliat  Its  agent  had 
no  authority  to  make  it. 

[Ed.  Note.— For  otlier  cases,  see  Pleading, 
Cent  Dig.  IS  864,  865,  866)^79;  Dee.  Dig. 
S  291.*] 

3.  Pleading  (S  291*)— Denial  Undeb  Oath 

— TBAnSPOBTATlOK  OF  OOODS— OonTBACT— 
RBCSIFr. 

An  instrument  given  by  a  carrier's  agent 
to  the  owner  of  certain  goods,  reciting  that  the 
agent  liad  received  from  the  owner,  for  reship- 
ment  of  household  goods  from  Brownsville  to 
Houston,  Tex.i  flO.S(,  was  a  mere  recdpt,  and 
jiot  a  contract,  the  execution  of  which  the  car- 
rier was  bound  to  deny  under  oath  tiefore  de- 
nying its  validity. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Dig.  II  864.  S6Sk  866%-«79;  Dee.  Dig. 

Appeal  from  District  Court,  Harris  Gonn- 
tj;  Wm.  Masterson,  Judge. 

Action  bj  O.  S.  Anderson  against  the  St. 
Louis,  Brownarllle  &  Mexico  BaUway  Com- 
pany. Judgment  for  d^endan^  and  plaln- 
tiir  apiieala.  Affirmed. 

Gole^  Wilson  &  Oole,  of  Houaton,  for  ap- 
pellant Andrews,  Ball  ft  Streetmau,  of 
Hoaston,  for  aniellee. 

HI6GINS,  J.  Appellant  filed  this  rait  to 
recover  the  value  of  certain  household  tav 
nitnre  and  wearing  apparel  destroyed  by 
Are  in  appellee's  depot  at  Brownsville,  Tex., 
on  August  1,  1011.  It  Is  alleged  hi  the 
petition  that  plaintiff  sblpped  such  funiltnre 
and  apparel  from  Phoenix,  Ariz.,  to  Browns- 
ville, Tex.,  by  virtue  of  a  bill  of  lading  Is- 
sued by  the  Initial  carrier,  and  that  the 
said  sblpment  was  made  over  tbe  line  of 
railroad  of  the  def^dant  as  a  connectlns 
carrier;  that  plaintiff  desired  the  shipment 
stopped  at  the  station  of  San  Benito,  and 
requested  defendant's  agent  thereat  to  stop 
said  sUpment  upon  arrival  there,  and  the 
agent  promised  to  do  so;  that  thereafter 
pUdntlfl  came  to  Houston,  Tex.,  and  request- 
ed the  agent  at  San  Benito  to  notii^  him 
when  the  shipment  airlved  at  that  place; 
tiiat  thereafter  plaintiff  inquired  of  defend- 
ant's aeent  at  Houston,  Tex.,  whether  the 
shipment  liad  arrived  at  San  Benito,  and 
waa.  advised  that  the  same  was  in  Browns- 
vlUe,  where  it  had  been  since  July  22,  1900 ; 
that  on  July  29,  1900,  plaintiff  paid  to  de- 
fendant's agent  at  Houston,  Tex.,  the  ram 
of  910.2S,  and  defendant  agreed  to  deliver 
the  shipmoit  at  Its  frelghthouse  In  Hous- 


ton,  Tex.;  that  defendant  issued  and  deliver- 
ed to  plaintiff  on  July  29,  1011,  a  receipt  for 
said  sum  of  f  10.2{^  and  assured  the  plaintiff 
the  furniture  and  apparel  would  be  shipped 
Immediately  to  him  at  Houston,  Tex. ;  that 
said  furniture  and  appord  were  destroyed 
by  a  Are  which  consumed  defoidant's  depot 
at  Brownsville,  Tex.,  on  August  1, 1911.  and 
that  by  the  wrongful  dellv^  of  the  same  at 
Brownsville,  instead  of  at  San  Benito,  said 
furniture  and  apparel  would  not  have  been 
destroyed  by  fire;  wherefore  defendant  was 
liable  for  the  value  thereof  In  the  sum  of 
$728;  and  that  defendant  was  also  liable 
for  the  reasonable  value  thereof  because 
it  was  a  common  carrier  and  had  said  ship- 
ment in  charge  for  the  purpose  of  shipping 
the  same  to  plaintiff  at  Houston,  which  de- 
fendant had  agreed  to  do  on  July  20,  1011. 

The  defendant  answered:  That  on  Jane 
28,  1911,  plaintiff  shipped  such  fnmitnre 
and  apparel  from  Phcenlx  to  Brownsville, 
and  that  the  sblpment  went  over  defend- 
ant's line  of  railroad  from  the  dty  of  Hous- 
ton to  Brownavilla  That  the  shipment  was 
made  by  virtue  of  a  written  contract  deliv- 
ered to  plaintiff  by  the  initial  carrier  at 
Phoenix,  acting  for  Itself  and  Its  connecting 
carriers,  which  contract  was  signed  and 
accepted  by  plaintiff,  and  that  same  con- 
tained the  following  provisions: 

"Sec.  1.  For  loss,  damage  or  delay  caused 
by  Are  occurring  after  48  hours  (exclusive 
of  legal  holidays)  after  notice  of  the  arrival 
of  the  property  at  destination  •  •  *  has 
been  duly  sent  or  given,  the  carrier's  liability 
shall  be  that  of  warehouseman  only." 

"Sec.  6.  Property  not  removed  by  the  par- 
ty entitled  to  receive  it  within  48  hours 
(exclusive  of  legal  holidays)  after  notice  of 
its  arrival  has  been  duly  sent  or  given,  may 
be  kept  in  car,  depot  or  place  of  delivery  of 
the  carrier,  or  warehouse,  subject  to  a 
reasonable  charge  for  storage,  and  to  car- 
rier's responsibllitr  as  warehouseman  only. 
•   •   * » 

That  the  shipment  arrived  at  Its  desti- 
nation in  Brownsville  on  July  22,  1011,  and 
on  July  26,  1011,  defendant  duly  gave  no-' 
tlce  to  plaintiff  of  the  arrival  of  the  ship- 
ment That  for  more  than  48  hours  thereaft- 
er,' exclusive  of  l^al  holidays,  and  up  to 
and  including  the  Ist  day  of  August,  1011, 
plaintiff  failed  to  remove  said  goods,  and 
upon  the  last-named  date  same  were  de- 
stroyed by  fire  which  consumed  Its  depot 
in  Brownsville.  Wherefore  the  defendant 
averred  that  at  the  time  said  gpods  were 
destroyed,  and  for  some  days  prior  thereto, 
its  liability  as  a  common  carrier  had  ceased, 
and  that  it  should  not  be  held  llabte  for  said 
loss  thereof,  except  for  failure  to  exerdse 
ordinary  care. 

An  oral  agreement  made  by  d^endanrs 
agent  at  Hotuton,  Tex.,  for  the  reahipment 
of  said  goods  from  Brownsville  to  Houston 


•For  other  essw  sm  ssim  toplo  «nd  MctloD  NDHBBR  1b  Dm.  Dig.  *  Am.  Dig.  Ker-No.  SarlM  *  Rep'r  Indexei 

Digitized  by 


Google 


360 


1B6  SOUTHWESTBBN  BBPOBTBB 


(Tex. 


WB8  proven  as  alleged,  and  likewise  tbe  pay- 
ment of  the  frelgtat  charges  of  910^,  and 
that  recditt  to  oorer  such  payment  was  glr- 
en.  as  follows:  "Becelved  of  O.  S.  Ander- 
son for  reablpment  of  household  goods  from 
Brownsville  Texas,  to  Honston,  Texas,  tbe 
sum  of  910.25.  [Signed]  St  Lonls,  Browns- 
TlUe  &  Mexico  RaUway  Go." 

The  gpods  were  destroyed  by  flre,  as  al- 
leged In  defendant's  snswer,  and  there  was 
no  proof  of  any  failure  upon  Its  part  to  ex- 
ercise ordinary  cara 

Upon  trial  the  court  gave  a  peremptory  in- 
struction as  follows:  "In  this  case  the 
plaintiff  having  predicated  his  right  to  sue 
herein  upon  the  fact  that  defendant  was 
liable  to  falm  as  a  common  carrier,  and  the 
evidence  introduced  by  plaintiff  showing,  to 
the  satisfaction  of  the  court,  that  defend- 
ant's liability,  If  any  there  existed,  was  one 
of  a  warehouseman  (and  not  that  of  a  com- 
mon carrier),  and  plaintiff  offering  no  evi- 
dence of  defendant's  liability  thereunder, 
you  are  therefore  instructed  to  return  a 
verdict  In  favor  of  the  defendant"  Ver- 
dict In  defendant's  favor  was  accordingly  re- 
turned, upon  which  judgment  was  rendered, 
and  this  appeal  Is  prosecuted  therefrom. 

[1]  That  appellee's  agent  at  Houston  bad 
DO  authority  to  enter  into  the  contract  plead- 
ed for  the  transportation  of  the  goods  from 
Brownsville  to  Houston  Is  clear.  Hallway 
Co.  V.  Belcher,  88  Tex.  549,  32  S.  W.  BIS; 
Railway  Co.  v.  Hodge,  10  Tex.  GLv.  App. 
548,  30  S.  W.  829.  In  the  absence  of  a  valid 
contract  for  the  reshlpment  of  the  goods,  ap- 
pellee was  therefore  holding  the  same  at  Its 
depot  In  Brownsville  as  a  warehouseman  by 
virtue  of  the  provisions  quoted  of  the  orig- 
inal contract  of  shipment  and  there  being  no 
evidence  which  would  render  it  liable  as 
a  warehouseman  for  tbe  loss  of  the  goods  the 
court  therefore  prc^erly  gave  the  peremptory 
Instruction. 

[2]  But  It  is  insisted  that  appellee  could 
not  avail  Itself  of  the  want  of  authority  upon 
the  part  of  the  agent  at  Houston  to  make 
the  contract  for  the  reshlpment  of  the  goods, 
because  his  authority  to  make  the  same  had 
not  been  denied  under  oath.  Article  1906, 
Revised  Statutes  of  1911,  requires  a  denial 
under  oath  of  tbe  authority  to  execute  any 
Instrument  in  writing  which  is  charged  to 
have  been  executed  by  the  authority  of  the 
party  sought  to  be  charged,  and  upon  which 
any  pleading.  In  whole  or  in  part,  is  founded. 
In  the  instant  case  the  contract  of  reshlp- 
ment Is  not  alleged  to  have  been  in  writing, 
and  there  was  therefore  no  necessity  for  the 
defendant  to  deny  under  oath  the  authority 
of  the  Houston  agent  to  make  tbe  contract 

[3J  It  is  Insisted  that  the  cause  of  action 
is  based  upon  the  written  receipt  which  was 
allied  to  have  been  executed,  but  we  do 
not  so  construe  the  pleading.  We  have  quot- 
ed above  the  substance  of  the  pleading,  and 
It  will  be  noted  that  the  same  does  not  predi- 
cate tbe  right  of  recovery  upon  any  con- 


tract contained  in  a  written  receipt  How- 
ever, If  it  be  conceded  that  the  pleading  does 
base  the  right  of  recovery  upon  the  receipt 
then  it  Is  apparent  that  there  is  a  failure  of 
proof  In  this  respect,  since  tbe  written  re- 
ceipt does  not  in  any  wise  purport  to  evi- 
dence any  contract  of  shipment  It  merely 
adcnowledges  the  receipt  of  the  sum  there- 
in mentioned  for  the  reshlpment  of  the  goods 
from  Brownsville  to  Houston,  and  can  In  no 
sense  be  regarded  as  a  contract  of  carriage. 
It  was  a  receipt,  and  nothing  more.  It  is 
manifest  that  the  agent  at  San  Benito  had 
no  authority  to  make  the  contract  for  tbe 
storage  of  tbe  goods  at  that  station,  and  no 
right  of  recovery  could  be  predicated  there- 
on, and  no  such  contention  is  here  mada 

Being  of  the  opinion  that  under  the  evi- 
dence the  court  properly  instructed  in  favor 
of  defendant;  we  therefore  affirm  the  Judg- 
ment 

On  Rehearing. 

Appellant's  counsel  seem  to  labor  under 
the  Impression  that  this  court  held  the  writ- 
ten receipt  issued  by  tbe  agent  of  appellee 
was  not  admissible  In  evidence  without  proof 
of  its  execution,  and  that  appellee  could 
question  the  authority  of  the  Agent  to  ex- 
ecute and  deliver  such  receipt 

A  very  lengthy  argument  has  been  filed 
combating  this  supposed  holding,  and  we  are 
referred  to  numerous  cases.  Including  Saw- 
yer V.  Dulany,  30  Tex.  4T9,  Lewis  v,  Lowery, 
31  Tex.  664,  Railway  Co.  v.  Oober,  126  S.  W. 
383,  Pullman  Palace  Oar  Co.  v.  Booth.  28  S. 
W.  719,  and  May  v.  Pollard,  28  Tex.  677.  In 
view  of  the  provisions  of  article  1906,  Re- 
vised Statutes  of  1911,  there  can  be  no  doubt 
that  there  is  no  necessity  for  proving  the  ex- 
ecution of  such  a  receipt  In  the  absence  of 
a  sworn  plea  of  non  est  factum.  It  is  equal- 
ly clear  that  in  the  absence  of  a  sworn  de- 
nial of  the  authority  of  the  agent  to  execute 
the  same,  bis  authority  so  to  do  could  not 
be  questioned.  The  appellee  Is  not  here  con- 
tending, nor  has  this  court  held,  that  it  was 
necessary  to  prove  the  execution  of  the  re- 
ceipt or  that  the  authority  of  tbe  agent  to 
execute  the  same  could  be  questioned.  The 
petition  does  not  declare  upon  the  receipt 
as  evidencing  the  contract  of  reshlpment  and 
plaintiff  in  his  evidence  did  not  rely  upon 
same,  but  proved  an  oral  contract  The  writ- 
ten receipt  described  in  the  pleading  and 
the  proof  thereof  was  merely  to  the  effect 
that  the  consideration  for  the  reshlpment  of 
the  goods  had  been  paid.  Under  such  cir- 
cumstances, without  in  any  wise  Impeaching 
the  receipt  for  the  money,  it  is  nevertheless 
clear  that  appellee,  without  any  sworn  denial 
of  the  authority  of  its  agent  to  make  the 
proven  oral  contract  of  reshlpment  was  dear- 
ly entitled  to  avail  Itself  of  such  want  of  au- 
thority. Had  appellant  declared  upon  the 
written  receipt  as  evidencing  the  contract 
of  shipment  as  well  as  the  fact  of  payment 
and  had  his  proof  sustained  such  aHegatton, 
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the  case  of  Sawyer  t.  Dulany  would,  perhaps, 
be  applicable ;  bat  In  the  Instant  case  neltlier 
the  pleading  nor  the  proof  falls  within  the  rale 
enondated  in  the  case  cited.  The  pleading 
having  in  general  terms  alleged  a  contract  of 
reahlpment,  and  the  proof  <Aered  In  support 
of  this  allegation  dlsdostng  that  the  amtract 
declared  upon  was  an  oral  one,  it  ttierefore 
necessarily  follows  that  appellee  could  avail 
Itself  of  its  agents  want  of  anthoilty  to 
make  soch  contract  without  a  sworn  denial 
thereof,  and  this  inerttable  condnrton  la  In 
no  wise  affected  by  article  1906,  which  pre- 
cludes appellee  from  questioning  the  authori- 
ty of  its  agent  to  give  a  written  receipt  for 
the  money  paid  for  the  reshlpment  of  the 
goods,  and  of  the  rule  which  authorises  ap- 
pellant to  Introduce  mcb  receipt  in  evidence 
without  proof  of  its  execution. 

The  decision  herein  reached  in  no  wise 
conflicts  with  the  cases  dted,  and  the  mo- 
tion for  rehearing,  as  well  eb  Uie  moU<m  to 
certify  the  question  to  the  Supreme  Court, 
are  both  overruled. 


MORGAN  et  aL  v.  BROWN. 

(Conrt  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.    April  10,  1913.  Rehearing 
Denied  April  30.  1913.) 

1,  Pleading  (|  206*)— Oknbral  DEiniBBWS— 
Ofticz. 

It  is  the  office  of  a  general  demurrer  to 
test  the  legal  sufficiency  oi  the  cause  of  action 
or  defense  pleaded,  and  not  the  form  of  the 
pleading,  and  when  tested  by  a  general  demur- 
rer every  reasonable  Intendment  will  be  indulg- 
ed in  favor  of  the  pleading;  mere  formal  de- 
fects being  reached  only  by  special  excepjtioDS 
distinctly  pointing  them  out,  so  that  the  pleader 
may  be  notified  as  to  the  amendments  required. 

[Ed.  Note.— For  ot^r  cases,  see  PWding, 
Cent  Dig.  »  491-493,  495.  496,  49&-S1Q;  Dec. 
Dig.  {  206.»1 

2.  VBKDOE  and  PnBCHASEB  <§  38*)— MlSBBP- 

BBSEiVTATiONS— Defect  of  Titis. 

Where  parchasers  of  a  tract  containing 
Ti2S  acres  of  land  relied  on  tbe  seller's  repre- 
sentations as  to  title  In  executing  parchaae- 
money  notes  secured  by  vendor's  lien,  and  there 
was  a  superior,  outstanding  title  to  more  than 
half  of  tbe  land,  the  deficiency  was  so  great  as 
to  entitle  the  buyers  to  relief,  whether  tbe  land 
was  sold  in  bulk  or  by  the  acre. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  |$  45-51;  Dec  Dig.  S 
35.*] 

S.  VlHDOa  AND  PUBCHASER  (8  314*)— ACTION 
VOB  PbICE  —  PUBOBABB-MONBT  NOTEfr— Db- 
RNSEB— FaILUSE  OP  TiTLE. 

In  an  action  on  notes  given  for  the  pur- 
chase price  of  125  acres  of  land,  an  allegation 
in  tbe  answer  that  plaintiff  represented  to  de- 
fendants that  be  owned  and  was  coaveying  125 
acres  of  land,  that  they  relied  on  his  represen- 
tations, but  bad  discovered  that  the  boundary 
line  of  the  land  pretended  to  be  conveyed  con- 
flicted with  other  older  surveys,  and  that  in 
tratb  ^intiff  only  conveyed  a  m««hantable 
title  to  about  60  acres  of  tbe  land,  stated  tiie 
defense,  and  wss  not  subject  to  demurrer. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  920-027 ;  Dec.  Dig.  { 
814.*] 


4.  PzxADiira  ({  194*)— ItarCHBXB— Pabtial 

CONBIDEKATION— PABTIAI,  FAILUBB— VEBin- 
GATIOK. 

An  objection  that  an  answer  in  the  na- 
ture of  a  plea  of  partial  failure  of  considera- 
tion was  not  verified  by  affidavit  must  be  taken 
advantage  of  by  special  exception,  and  not  by 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (S  444,  445,  446,  44^-452 ;  Dec.  Dig. 
S  194.*] 

5.  Vendoe  and  Ptjkohabeb  (I  314*>— Action 

ON  PUBOHASB-MONBT  NOZBS  •— DanHBEa — 

Faelubb  of  TnxB — Faxa  Repbesxnta- 

Tions— PuADxna. 

Where,  in  an  action  on  notes  given  for  the 
price  of  landj  defendants  pleaded  misrepresenta- 
tions and  failure  of  title  as  to  more  than  half 
of  the  land,  their  failure  to  properly  implead  ' 
the  parties  claiming  adverse  title  would  not  de- 
feat their  right  to  show  fraud  in  the  represen- 
tations as  to  the  quantity  of  the  land ;  nor 
would  such  right  be  defeated  by  their  prayer 
for  a  Burvev,  to  which  they  might  not  have 
been  entitled. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnr<diaser,  Cent.  Dig.  |8  920-927;  Dec  Dig. 
8  314,*] 

A[^)eal  from  District  Court,  Aransas  Coun- 
ty; E.  A.  Stevens,  Judge. 

Action  by  George  W.  Brown  against  C.  B. 
Morgan  and  others.  Judgment  for  plaintiff, 
and  defendants  apiieaL  Reversed  and  re- 
manded. 

W.  H.  Baldwin,  of  Rockport,  for  appellants. 
B.  Gordon  Gibson,  of  Rockporl;  for  appellee. 

FLY,  C.  J.  Appellee  sought  to  recover  on 
two  promlBsory  notes  for  $750  each,  raecut- 
ed  to  Ills  order  by  C.  B.  Morgan  and  J.  C 
McCamy,  and  to  foreclose  a  vendor's  lien  on 
land  for  the  purchase  money  of  which  the 
two  notes  were  given,  and  upon  an  allega- 
tion that  tbe  makers  of  tbe  notes  had  sold 
an  Interest  In  the  land  to  the  Gulf  Coast  Im- 
migration Company,  a  private  corporation, 
it  was  also  made  a  defendant  In  the  suit. 
The  corporation  dladaioied  any  interest  in 
the  land  and  does  not  figure  In  this  appeal. 
A  general  demurrer  was  sustained  to  the 
answer  of  a^ieHaDts,  and  judgment,  as  ptaj- 
ed  for,  rendered  In  favor  of  apptflee. 

In  the  answer  the  purchase  of  the  land  and 
the  execution  of  the  notes  was  admitted,  but 
payment  of  a  portion  of  the  purchase  money 
was  contested,  on  the  ground  that  appellants 
had  bought  126  acres  of  land,  but  In  fact 
obtained  only  60  acres  of  land.  It  was  al- 
leged that  appellants  "are  In  danger  of  being 
evicted  from  all  that  part  of  said  land  In 
conflict  vrtOi  other  surveys  and  lands" ;  that 
appellants  had  bought  tbe  land  by  the  acre 
at  a  certain  price.  It  was  further  alleged: 
"That  since  said  pnrdiase  by  defendants  the 
county  Burv^or  of  Aransas  county  has  fur- 
nished defendants  with  a  plat  of  said  lands 
made  up  from  a  siurey  on  the  ground,  which 
said  plat  shows  a  material  ccmfflct  between 
the  lands  sold  to  defenOante  and  the  Carper 
survey  on  tbe  north  and  the  Paup  survey  on 
the  south,  and  defendants  allege  the  fiict  to 


VarvtheroasasssssaiMtopto  an4  ssstloD  HUMBBB  In  Dee.  Dig.*  Am.  Dig.  K«r-Ho.  Bwlw  *  Rep'r  XodaxM 


Digitized  by 


Google 


362 


106  SOUTHWBEtTBRN  BBPOBTiflB 


(Tax. 


be  tbat  tbe  tend  described  In  plalntUTa  peU- 
tlon,  and  In  the  deed  from  plaintiff  to  de- 
fendants, Is  in  conflict  witb  the  Carper  sur- 
vey on  the  north  and  the  Paap  surrey  on 
the  south  (or  with  one  or  the  other  of  aald 
sarveys,  which  cannot  be  definitely  alleged), 
to  the  extent  of  abont  50  per  cent,  of  the 
area  thereof.  And  these  defendants  say  that 
if  required  to  pay  ttie  fnll  price  agreed  upon 
for  Bidd  one  hondied  and  twenty-flTo  (125) 
acres  at  land  they  will  be  damaged  In  about 
the  sum  of  91,125  or  50  per  cent  of  the  pur- 
chase price  of  said  land.**  They  prayed  that 
an  official  survey  of  the  land  be  ordered  by 
the  court,  that  certain  adverse  claimants  be 
made  parties,  and  for  an  abatement  In  the 
price  of  land.  Tba  answer  was  not  veri- 
fied by  affidavit 

[1]  It  is  tbe  office  of  a  general  demurrer 
to  test  the  legal  sufficiency  of  tbe  cause  of 
action  or  defense,  and  not  the  form  of  the 
pleadings,  and  when  tested  by  a  general  de- 
murrer every  reasonable  Intendment  will  be 
Indulged  In  favor  of  the  pleading.  Mere  for- 
mal defects  wlU  not  be  reached  by  a  general 
demurrer,  when  a  good  cause  of  action  or  de- 
fense Is  shown.  Such  formal  defects  must 
be  reached  by  special  exceptions  which  dis- 
tinctly point  them  out,  in  order  that  the 
pleader  may  be  notified  as  to  the  amend- 
ments required.  The  general  demurrer  fails 
to  Indicate  necessary  amendments,  and  it 
only  reaches  the  question  as  to  whether  any 
cause  of  action  or  ground  of  defense  is  dis- 
closed in  the  pleadings. 

[2]  Undoubtedly  appellants  could  urge  as  a 
def^ise  to  the  purchase-money  notes  that 
there  was  a  superior,  outstanding  title  to  the 
land,  or  a  part  thereof,  and  that  there  was 
danger  of  their  eviction.  If  appellants  re- 
lied upon  the  representations  of  appellee 
that  there  were  125  acres  of  land  in  the 
tract,  the  deficiency  of  one-half  of  the  land 
Is  so  great  as  to  entitle  atH)ellants  to  relief, 
eren  when  the  land  is  sold  In  bulk.  Wheeler 
v.  Boyd,  69  Tex.  293,  6  S.  W.  614:  Faschall 
V.  Penry.  82  Tex.  673,  18  S.  W.  154. 

[3]  It  is  alleged  by  appellee  in  bis  petition 
that  the  notes  were  given  for  125  acres  of 
land  sold  by  him  to  appellants,  and  they  al- 
l^e  that  appellee  "represented  to  defendants 
that  he  owned  and  was  conveying  to  defend- 
ants one  hundred  and  twenty-flve  (125)  acres 
of  land,"  and  they  relied  on  his  representa- 
tions, but  bad  "discovered  that  the  boundary 
lines  of  said  land  pretended  to  be  conveyed  to 
defendants  by  plaintiff  conflict  with  other 
lands  and  older  surveys,  and  that  In  truth 
and  in  fact  plaintiff  only  conveyed  to  defend- 
ants merchantable  title  to  about  sixty  (60) 
acres  of  land,  instead  of  one  hundred  and 
twenty-five  (125)  acres."  We  do  not  think 
the  general  demurrer  should  have  been 
sustained  to  the  answer. 

[4]  There  are  quite  a  number  of  plausible 
objections  urged  by  appellee  to  the  answer, 


which  would  have  been  worthy  of  considera- 
tion had  they  been  based  on  special  excep- 
tions; but  they  cannot  be  urged  wUh  only  a 
general  demurrer  as  their  basis.  For  In- 
stance, it  la  urged  that  the  answer  was  in 
the  nature  of  a  plea  of  partial  failure  of 
consideration,  and  should  have  been  verified 
by  affidartt  Admitting  tbat  to  be  true,  It 
does  not  follow  that  such  defect  eonld  be 
reached  by  general  demurrer.  It  was  held, 
as  far  back  as  1862,  that  such  ondssion  in  a 
plea  impeaching  the  consideration  should  be 
p(dnted  out  by  excqitlon,  or  tba  answer 
would  be  deemed  snffldent  Williams  v. 
Bailee,  9  Tex.  61;  Insurance  Oo.  v.  Wi<^er, 
dS  Tex.  390.  55  S.  W.  740. 

[I]  Certainly  the  miure  to  propoly  im- 
plead the  parties  claiming  the  land  would 
not  defeat  appellants'  right  to  show  fraud  in 
tlw  representations  as  to  the  quantity  of  ttie 
land;  nor  would  it  be  defeated  by  addng  for 
a  survey  of  tbe  land,  to  which  they  may  not 
have  been  entitled. 

The  Judgment  la  reversed,  and  tlie  canse 
remanded. 


LEVY  et  al.  v.  LUPTON  et  aL 
((3ourt  of  GivU  Appeals  of  Texas.   San  Antonio. 
April  16,  1913.) 

1.  Apfkal  and  Ebbob  (I  647*>— RXCOBD— CoH- 

TENTB — HDUNO  ON  PLEA  OF  PBIVILBOE. 

A  plea  of  privilege  is  In  reality  only  a 
motion  for  a  change  of  venue,  and  consequently, 
under  tbe  direct  provisions  of  District  Court 
rule  66  (142  S.  W.  xxt),  the  error  in  overruling 
such  a  plea  is  waived  imlesa  a  bill  of  exceptions 
is  taken  thereto  and  properly  presented. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2^772429-2432;  De& 
Dig.  i  M7.»] 

2.  CouBTs  (I  122*>— Texas— DisTBicT  Conn. 

Tbe  amount  or  value  alleged  in  the  plaln- 
tifTs  petition  is  the  amount  in  controversy  wfaicb 
fixes  the  jurisdiction  of  the  court,  and  not  the 
amount  revealed  by  the  evidence  as  being  actu- 
ally due. 

[Ed.  Note.— For  other  cases,  see  Courts  Coit 
I>iV  SS  82, 186, 181, 182;  Dec.  Dig.  |  iS.*] 

3.  DisHissAi.  ANO  Nonsuit  (|  65*)  —  Objxc- 

TIONS— JtraiSDICTION. 

Where  tbe  plaintiff  fraudulently  exagger- 
ates the  amount  due  In  his  petition  for  the  pur- 
pose of  wrongfully  conferring  Jurisdiction  on 
the  district  court,  the  cause  will  be  dismissed 
when  that  fact  is  pronerly  brought  to  the  knowl- 
edge of  the  court;  but  the  objectioa  In  anch 
case  must  be  raised  by  special  exception  In  doe 
order  of  pleading,  and  the  cause  cannot  be  dis- 
missed by  the  court  on  its  own  motion  merely 
beause  the  evidence  disclosed  the  amount  due 
as  being  less  than  was  alleged. 

[Ed.  Note.— For  other  esses,  see  Diamissal  and 
Nonsuit.  Cent  Dig.  S  160 ;  Dec.  Dig.  |  66.*] 

4.  Sales  (i  181*)— AonoNS— Evidence. 

In  an  action  by  the  seller  of  com,  where 
tbe  defendant  claimed  tbat  when  it  arrived  It 
was  rotten  and  weevil-eaten,  evidence  that  it 
was  sound  when  loaded  only  five  days  before 
will  warrant  a  finding  that  it  was  in  good  eoa- 
ditiott  on  arrival,  in  the  absmce  of  evidence 
showing  tbat  it  was  exposed  to  damaging  condi- 
tions in  transit;   for  jurors  have  the  right  to 
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apply  the  test  of  common  knowledge  and  ex- 
perience to  evidence  submitted  to  tbem. 

[Ed.  Note.— For  other  cases,  aee  Sales,  Cent 
Dig.  H  473^91;  De&  Die.  |  181.*] 

Appeal  from  Dlstilct  Conrt,  Bexar  CSonn^; 
Arthnr  W.  Seellgson,  Judge. 

Action  t)7  B.  Lnpton  agaiDBt  Llppman  Levy 
and  othon,  In  which  Johanna  Levy  and  an- 
other  were  Impleaded  upon  the  death  of  the 
luuned  defendant.  From  a  Judgment  tor 
plalntUr,  the  Impleaded  det^danta  appeaL 
Affirmed. 

R.  Jj.  Ball  and  Chas.  W.  Tmeheart,  both  of 
San  Antonio,  for  appellanta.  J,  I.  Kerche- 
rill^  of  San  Antonio,  for  appellees. 

TALIAFERRO,  J.  This  was  an  action  by 
and  upon  the  part  of  R.  Lupton  against  the 
Oalreeton,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  the  International  &  Great 
Northern  Railroad  Ckimpany,  and  the  Texas 
Mexican  Railway  Company,  all  appellees 
herein,  for  damages  In  the  sum  of  $508.94, 
alleging  failure  to  deliver  and  wrongful  con- 
version  in  Joint  conspiracy  of  a  certain  car 
of  grain,  shipped  by  said  R.  Lupton,  from 
San  Antonio,  Tex.,  to  Llppman  Levy,  San 
Diego,  Tex.  The  Texas  Mexican  Railway 
Company,  in  answering,  tendered  into  conrt 
the  sum  of  $478.76,  being  the  sum  given  tliem 
by  Llppman  Levy  in  payment  of  the  draft 
attached  to  the  bill  of  lading  covering  said 
shipment,  and  $204.36,  being  net  proceeds 
of  sale  of  said  car  of  grain  by  said  railway 
company — same  having  been  left  on  Ita  hands 
—and  interpleaded  lippman  Levy,  and  npon 
his  death,  Johanna  Levy  and  A.  Levy,  as 
the  legal  representatlveB  of  Lippman  Levy, 
and  the  real  partly  in  interest  Johanna 
Levy  and  A.  Levy,  appellants.  In  answer  to 
plaintUTs  petition  and  the  Interpleader  of 
the  defendant  the  Texas  Mexican  Railway 
Company,  alleged  that  they  were  In  fact  the 
only  successors  of  the  rights  of  Llppman 
Levy  In  this  controversy ;  that  the  grain  ship- 
ped was  not  of  the  kind  and  quality  agreed 
upon;  that  R.  Lupton  had  given  Llppman 
Levy  authority  to  inspect  the  grain;  and 
that  Uppman  Levy  had  received  the  grain 
and  paid  the  Texas  Mexican  Railway  Com- 
pany the  invoice  price  of  same,  viz.,  $478.76, 
only  for  the  purpose  of  inspecting  same;  and 
tbey  further  prayed  for  a  recovery  of  said 
sum  from  the  Texas  Mexican  Railway  Com- 
I»any,  and  against  the  plalntlfr,  Interest  on 
same  and  all  costs  of  suit.  In  a  supplemen- 
tal petition,  the  plaintlfr,  B.  Lupton,  besides 
controverting  the  allegations  contained  in 
the  answer  of  Johanna  Levy  and  A.  Levy, 
set  up  a  conspiracy  between  Lippman  Levy 
and  the  Texas  Mexican  Railway  Company  to 
defeat  him  In  his  rights  to  the  proceeds  of 
said  car  of  grain,  and  prayed  that,  if  he 
was  not  entitled  to  recover  agali^t  the  rail- 
way companies,  as  originally  prayed  for,  or 
against  the  Texas  Mexican  Railway  Compa- 


ny for  conver^n,  he  might.  In  the  alterna- 
tive have  Judgment  against  the  appellants, 
Johanna  Lei^  and  A.  Levy,  for  the  value  of 
said  grain,  as  per  contract  The  suit  was 
filed  mi  June  18,  1909.  Uppman  Levy,  of 
whom  appellants  are  the  legal  heirs  and  suc- 
cessors, was  Impleaded  by  one  of  the  original 
defendants,  the  Texas  Mexican  Railway  Com- 
pany. Lippman  Levy  filed  an  answer  to  the 
merits  on  the  10th  day  of  November,  1909. 
The  Texas  Mexican  Hallway  Company  filed 
an  answer  to  the  merits  on  the  28th  day  of 
Angnst,  1909.  Johanna  Levy  and  A.  Levy, 
heirs  of  Llppman  Levy,  filed  an  answer  to 
the  merits  on  the  3d  day  of  June.  1912.  Ap- 
pellants and  the  Texas  Mexican  Railway 
Company  filed  pleas  of  prlTilege  on  Jane  3, 
1012,  the  day  of  the  trial,  and  the  appellants 
filed  a  plea  of  fraud  on  Jurisdiction  on  Jnne 

4,  1912;  the  fbUowlng  day  after  the  trial 
began.  Plainttff  btfow  was  not  given  Judg- 
ment against  any  <^  the  railway  comiMnies 
for  conversion,  bnt  the  case  was  decided 
upon  an  Issue  of  contract  between  plaintiff 
below  and  appellants  on  plalntUTa  alterna- 
tive plea  in  a  supplemental  petition.  Upon 
a  trial  before  a  Jury,  the  case  was  submitted 
upon  special  issues,  and,  on  the  basis  of  the 
Jury's  answers  to  these,  Judgment  was  ren- 
dered in  favor  of  defendants  Galveston,  Har- 
rlsburg &  San  Antonio  Railway  Comi>any 
and  International  ft  Great  Northern  Rail- 
road Company,  and  In  favor  of  the  plaintiff, 
appellee  herein,  R.  Lupton,  as  against  appel- 
lants, A.  Levy  and  Johanna  Levy,  In  the 
sum  of  $476.64,  with  interest  from  October 
23,  1906,  at  the  rate  of  6  per  cent,  per  an- 
num; and  in  favor  of  said  A.  Levy  and 
Johanna  Levy  as  against  the  Texas  Mexican 
Railway  Company  In  the  sum  of  $478.76, 
and  the  further  sum  of  $204.35,  being  the 
several  amounts  tendered  into  court  by  said 
railway  company;  and  it  was  ordered  that  all 
costs  should  be  taxed  against  the  defendants 
A.  Levy  and  Johanna  Levy.  From  which 
Judgment  in  favor  of  R.  Lupton,  and  as 
against  the  said  assessment  of  costs  against 
them,  appellants,  Johanna  Levy  and  A.  Levy, 
prosecute  this  appeal. 

[1]  Appellants'  first  assignment  of  error 
complains  that  the  court  overruled  their 
plea  of  privil^e.  Appellants  reserved  an  ex- 
ception to  the  order  overruling  this  plea,  but 
did  not  present  a  bill  of  exceptions  to  cover 
the  objection,  and  the  assignment  cannot  be 
considered.  It  is  settled  practice  that  a 
plea  of  privilege  is  in  effect  only  a  motion 
for  a  change  of  venue,  and  an  order  over- 
ruling such  a  plea  is  waived  unless  a  bill  of 
exceptions  is  taken  thereto  and  properly  pre- 
sented. District  Court  rule  S5  (142  S.  W. 
xxl) ;  American  Warehouse  Co.  v.  Ray,  150 

5.  W.  764,  and  cases  there  cited. 

[2,  3]  The  second  assignment  of  &noT  la 
overruled.  The  suit  was  filed  June  18, 1909. 
Defendant  Texas  Mexican  Railway  Company 
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filed  answer  Including  general  and  special  de- 
nial and  presentiog  fully  its  defenses  on  Au- 
gust 28, 1909.  Jobanna  and  A.  Levy,  as  heirs 
of  Uppman  Levy,  filed  tlielr  answer  on  the 
merits  June  3,  1912,  and  on  June  4,  1912, 
after  plaintiffs'  evidence  was  all  in,  those 
two  defendants  filed  an  unsworn  plea  or  mo- 
tion wherein  they  alleged  that  the  court 
bad  not  Jurisdiction  of  the  amount  Involved 
In  the  suit,  and  charged  that  the  plaintiff  had 
practiced  a  fraud  upon  the  court  by  willfully 
and  knowingly  stating  the  damages  In  a  sum 
greater  than  could,  under  any  state  of  facts, 
be  recovered.  They  sought  to  excuse  the 
delay  In  filing  this  plea  by  alleging  that  the 
facts  upon  wlilch  it  was  based  were  revealed 
by  the  evidence  of  the  plalntlfT  and  had  Just 
come  to'  their  knowledge.  Appellants  con- 
tend that  the  rule  that  the  amount  alleged 
In  plaintiffs'  petition  fixes  the  Jurisdiction 
does  not  apply  when  the  amount  is  fraudu- 
lently alleged  in  a  greater  sum  than  the 
plaintiff  under  any  theory  of  the  law  Is  en- 
titled to  recover.  That  Is  a  correct  proposi- 
tion of  law,  but  it  cannot  be  applied  to  this 
caw. 

It  Is  well  established  In  our  practice  that 
the  amount  or  value  alleged  In  the  plalnttfts' 
petition  iB  the  amount  In  controTeray  which 
fixes  the  Jurisdiction  of  the  court  and  not 
the  amount  rerealed  by  the  evidence  as  actu- 
ally beli«  due  PubllBhtng  Co.  v.  Htll,  86 
Tex.  ClT.  App.  393.  81  S.  W.  806,  and  caaee 
cited;  Watson  v.  Hlrike,  26  Tex.  Civ.  App. 
627,  61  S.  W.  58&  It  Is  equally  true  that, 
where  the  amount  Involved  is  fntudnloitly 
stated  In  the  potion  at  a  greater  amount 
than  is  known  to  be  due  for  the  purpose  of 
wrongfully  conferring  Jurisdiction  on  the 
court,  the  case  will  be  diamlsaed  when  that 
tact  Is  properly  brought  to  the  knowledge 
of  the  court  The  test  Is  not  whether  the 
amount  la  correctly  stated,  bat  wheUier  the 
allegation  was  made  for  the  /purpose  of 
deceiving  and  Imposing  upon  the  court  Bail- 
way  V.  WUm,  9  Tex.  Oy.  App.  161,  28  S.  W. 
926.  .The  objection  in  mch  case  must  be 
raised  by  special  eneption  in  due  order 
of  pleading,  Whare  its  determlnaUon  de- 
poidB  upon  a  question  of  fact  it  shmild  be 
submitted  to  the  Jury.  Davis  r.  Ballway, 
12  Tex.  Gv.  App.  427,  31  B.  W.  144.  and 
cases  there  collated.  This  case  does  not,  as 
contended  by  ai^llant,  c<mie  within  the  rule 
which  allows  the  court  to  dismiss  upon  its 
own  motion  a  cause  of  which  It  has  no  juris- 
diction. Such  a  condition  arises  only  when 
the  want  of  Jurisdiction  affirmatively  ap- 
pears upon  tbe  face  of  the  pleading.  This 
question  was  exhaustively  discussed  and  the 
rule  announced  by  the  Supreme  Court  in 
Hoffman  v.  Building  &  Loan  Ass'n,  86  Tex. 
409,  22  S.  W.  164.  The  court  distinguishes 
this  class  of  cases  from  those  in  which  It  is 
held  that  consent  or  acquiescence  cannot  con- 
fer Jurisdiction  over  the  snbjectrmatter,  and 


says  that  the  Jnrlsdlctlon  of  the  court  cannot- 
be  defeated  when  the  case  stated  in  the  pe- 
tition is  within  Its  Jurisdiction  unless  it  Is 
made  to  appear,  upon  plea  in  due  order,  that 
the  allegations  were  fraudulently  made  for 
the  purpose  of  conferring  jurisdiction.  And 
that  such  fraud  exists  only  when  the  juris- 
dictional averments  are  false  and  were  known 
by  the  pleader  to  be  false  and  were  Inserted 
for  the  sole  purpose  of  deceiving.  Da  via  ^. 
Railway,  suiira.  and  cases  there  dted. 

t4]  By  their  third  assignment  of  error  ap- 
pellants contend  that  the  verdict  of  the  Jur^ 
is  unsupported  by  the  evidence.  The  evi- 
dence was  in  direct  conflict  Appellees'  wit- 
nesses testified  that  the  corn  was  sound, 
whiter  clean  No.  2  com  when  it  was  loaded 
In  San  Antonio;  that  it  was  started  on  Oc- 
tober 17th,  and  arrived  at  San  Diego  on 
October  23  or  24,  1908.  No  evidence  of  the 
history  of  the  com  In  the  Interim  was  offer- 
ed, and  the  jury  had  the  right  to  assume 
that  It  was  not  exposed  to  any  damaging 
conditions  in  transit  Appellants'  witnesses- 
testified  that  when  the  com  arrived  it  was 
rotting,  weevil-eaten,  cracked,  and  not  mar- 
ketable. The  jury  found  that  tbe  corn  ar* 
rived  in  a  good  condition.  We  cannot  die- 
turb  this  finding.  Jnrors  have  a  right  to 
apply  to  the  evidence  submit^  to  tbem  tlie 
test  of  conunon  knowledge  and .  expa:lenc& 
Any  man  capable  of  quall^fing  as  a  Juror 
under  our  practloe  would  know  that  com 
shipped  in  a  sound,  dear,  and  whole  condi- 
tion would  not.  without  intorvoilng  cauae^ 
become  cracked,  rotten,  and  weevil-eaten  io 
five  days.  If  appdlants  desired  to  raise  sncb 
an  inference  in  tbe  minds  of  the  Jury,  the^ 
should  have  shown  fitcts  from  which  such 
an  Inference  could  have  been  rationally 
drawn. 

The  tiiird  assignment  is  ovennled,  and  the 
Judgment  of  tbe  lower  court  is  affirmed. 


MISSOTIBI,  K.  &  T.  BT.  CO.  OF  TEXAS  T. 
BOGEBS. 

(Court  of  Civil  Appeals  of  Tens.  Anatin. 
March  19,  1013.) 

1.  Appeal  and  Ebbob  (§  690*)— Assionuents 
or  IEbbob  —  Aoiassioiv  of  Evidence  —  Bnx 
or  BxcEPTioNa 

Ad  aBsifoment  of  error  complaining  of  tbe 
admission  of  evidence  wilt  be  overruled,  where 
tbe  bill  of  exceptions  does  not  show  that  the 
evidence  was  admitted. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2897-2899,  2902-2904, 
2906,  2908;  Dec  Dig.  |  690.*] 

2.  Appeal  and  Esbob  (S  1061*)— Habuuss 
ERBOB—EsBONEOnB  Admission  of  Bvidencs. 

Tbe  error,  if  any,  in  admittit^  evidence  of 
a  fact  established  bj  otber  evidence,  la  not  prcj- 

Qdicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  De&  Dig.  { 
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AkkaI  from  Bays  County  Court;  J.  B. 
Wilson,  Judge. 

Action  by  W.  3.  Bogers,  Jr.,  against  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintUF, 
defendant  appeals.  Affirmed. 

See,  also,  141  8.  W.  1011. 

Flset  &  McClendon  and  D.  K.  Woodward, 
Jr..  all  of  Austin,  for  appellant  Will  O. 
Barber  and  T.  C.  JobnBon,  Jr.,  both  of  Ban 
MarooB,  tor  afvellee. 

KEY,  a  J.  This  is  a  suit  for  damages  on 
aoconnt  of  injuries  to  a  shipment  of  hogs; 
and  from  a  Judgment  in  tavw  of  the  plalntUf 
the  defendant  has  appealed. 

[1,1]  The  first  asslgnmoit  complains  np- 
on  the  alleged  ground  of  the  admission  in  evi- 
dence of  certain  testimony,  which  was  ob- 
jected to.  The  bill  of  exception  does  not 
show  that  the  testimony  referred  to  in  the  as- 
signment was  admitted  In  evidence;  and  it 
also  appears  that  other  tasOmony  to  the 
same  efEtoet  waa  admitted  wldwiit  objection; 
and  tot  these  zeasona  the  assignment  is  over- 
ruled. 

The  second  and  third  assignmoits  com- 
plain of  the  courfa  diarge  wherein  it  sub- 
mitted to  the  Jnry  the  questlona  of  rough 
liaiidHng  the  stock  and  of  delay  In  the  ship- 
ment; the  contention  being  that  there  was  no 
evldraoa  authorizing  the  snbmisBion  of  those 
isnna  to  tlie  Jiury*  ,  We  find  in  the  statement 
of  Cacta  testimony  tending  to  support  the 
allegations  in  the  plaintUTs  petition  present- 
ing those  questions;  and  therefore  hold  that 
it  waa  proper  to  submit  than  to  the  Jury. 

The  fourth  and  last  assignment  Inferen- 
daUy,  though  not  directly,  challenges  the  ver- 
dict of  the  Jury  upon  the  ttieory  that  it  was 
not  supported  by  the  testimony,  and  was 
excessive  in  amount  In  view  of  the  testi- 
mony contained  in  the  statement  of  facts 
that  assignment  la  ovemled. 

No  revenihle  error  has  been  assigned,  and 
the  judgment  la  atllrmed. 

AiBrmed. 


BARBIAN  V.  6RESHAU  et  aL 

(Court  of  Ciril  Appeals  of  Texas.  Austin. 
Blarch  18,  1813.) 

1.  Vende  d  77*)  —  Plea  of  Pbivilxqk  — 
Waives, 

A  party  waives  bis  plea  of  privilege  to  be 
sued  in  another  county  subsequent^  filing 
and  urging  a  cross-action  asking  for  affirmative 
reliet 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  If  S9.  134,  138;  Dec.  Dig.  S  77.*j 

2.  Appeai.  and  Erbob  (I  1001*)— FtiTDiirafr— 
O0NOLU8IVKNEB8. 

A  finding  of  fact  sunMrted  evidence 
cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8822,  3028-8^;  De& 
Dig.  i  1001.*] 


Appeal  from  Runnels  County  Court ;  R.  S. 
Griggs,  Judge. 

Action  by  Robert  J.  Gresbam  against  John 
Barblan  and  another,  in  which  defendant 
named  reconvened.  From  a  Judgment  for 
plaintiff  and  against  defendant  on  his  plea 
in  reconvoitton,  defendant  named  appeals. 
Affirmed. 

Harry  Tom  Blng  and  D.  H.  Oldham,  Jr., 
both  of  Abilene,  fbr  appellant  James  P. 
Gogdeil,  of  Winters,  for  appellees. 

RICE,  J.  Appellee  Gresham  brought  this 
suit  against  John  BarMan  and  Geo.  Onken 
in  the  Justice's  court  to  recov^  the  sum  of 
9176.35  on  an  assigned  account  for  balance 
claimed  to  have  been  due  from  Barbian  to 
Onken  fOr  stone  sold  and  delivered  by  On- 
ken to  Barblan,  and  whldi  claim  was  trans- 
ferred to  Gresham  by  Onken,  who  guar- 
anteed the  payment  thereof  at  Winters,  in 
Runnels  county.  Defradant  Barbian,  who 
lived  In  Taylor  county,  filed  his  plea  of  priv- 
ilege to  be  sued  in  said  county,  alleging  that 
said  transfer  was  taiudulent,  fictitious,  with- 
out considmtlon,  and  made  for  the  purpose 
of  conferring  JurlsdlctloD  in  Runnels  county ; 
he  also  filed  a  general  denial  and  plea  in  re- 
convention against  Onken,  wherein  he  set  up 
that  he  had  overpaid  Onken  for  said  stone 
to  the  extent  of  f48>  and  prayed  for  Judg- 
ment against  Onken  for  said  amount.  There 
was  a  trial  had  In  the  Justice's  court,  re- 
sulting in  a  Judgment  in  favor  of  Gresham, 
and  an  appeal  prosecuted  therefrom  by  Bar- 
blan to  the  county  court,  where  a  Judgment 
was  likewise  rendered  against  Barbian  on 
the  account  sued  on  for  the  sum  of  fl7S.25, 
and  against  Onken  on  his  guaranty,  and 
against  said  Barblan  on  his  plea  In  recon- 
vention, from  whldi  Qiia  appeal  la  prose- 
cuted. 

It  is  urged  on  the  part  of  appellant  ,that 
the  court  erred  in  excluding  evidence  offered 
by  him  in  support  of  his  plea  of  privilege, 
and  for  the  further  purpose  of  showing  that 
Gresham  was  not  the  owner  of  the  cause  of 
action  sued  upon,  and  was  not  a  party  at  in- 
terest to  the  suit;  but  on  the  other  hand, 
that  Onken  was  the  owner  of  said  cause  of 
action,  etc.  Appellee  contends  that  In  this 
there  was  no  error,  for  the  reason  that  where 
the  record  discloses,  as  it  does  here,  that  a 
defendant  has  filed  a  plea  seeking  affirma- 
tive relief,  he  Is  no  longer  entitled  to  insist 
upon  fals  plea  of  privilege,  for  the  reason 
that  he  has  thereby  Invoked  the  Jurisdiction 
of  the  court  In  his  behalf;  and  that  there- 
fore the  court  did  not  err  In  exclndlng  this 
testimony. 

[1]  We  agree  with  this  contention.  It  la 
well  settled  in  this  state  that  a  party  waives 
his  plea  of  privilege  who  subsequently  files 
and  urges  a  cross-action  asking  affirmative 
relief.  See  Ramsey  &  Son  v.  Cook,  ISl  S. 
W.  346;  Thomdale  Mercantile  Company  v. 
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Svens  ft  Lee.  146  S.  W.  1053;  Kolp  v.  Shrad- 
er.  181  S.  W.  860.  We  therefore  overrule  tbe 
assignment  presenting  this  question. 

[2]  The  remaining  assignment  raises  a 
question  of  fitct,  which  was  entirely  tor  the 
]iii7  to  decide,  and  since  there  is  evidence 
suKwrtIng  their  finding,  this  matter  cannot 
be  reviewed  by  ns. 

Mo  reversible  error  Is  shown  by  tbe  record, 
for  which  reason  the  jiktenient  of  the  court 
below  la  aflOrmed. 

Affirmed. 


MASON  T.  riBST  NAT.  BANK  OF  PAINT 

ROCK. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  19,  1913.) 
CoBPOBATiONS  (S  99*) — Stook — Salb— Pbicb— 

■  NOTBB— VAUDITT— "MOHBT  PAID"— "PBOP- 

Const  art  12,  {  6,  provides  that  no  corpo> 
ration  shall  issue  stock  or  bonds  except  for  mon- 
ey paid,  labor  done,  or  property  actually  receiv- 
ed, and  all  fictitious  issue  of  stock  or  indebted- 
ness shall  be  void.  Beld  that,  since  a  note  giv- 
en for  tlie  purchase  price  of  corporate  stoctt  is 
nether  "money  paid"  nor  "property"  within 
the  meaning  of  such  article,  a  note  given  for 
corporate  stock  without  any  other  thing  of  val- 
ue being  paid  therefor  was  void  and  uncollecti- 
ble. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  K  444-M6;  Dec  Dig.  {  99.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  6,  pp.  6693-0728;  vtO.  8,  pp.  7768-7770.] 

Appeal  from  Bonn^  County  Court;  B.  S. 
Orlggs,  Jndgfe 

Action  by  the  First  National  Bank  of  Faint 
Bock  against  B.  B.  Mason.  Judgmokt  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

John  I.  Gnlon  and  Smith  &  Wade,  all  of 
Balllnger,  for  appellant  Stone  &  Wade,  of 
Ballings,  for  a^Pdlee. 

JENKINS,  X  This  la  a  salt  on  a  promis- 
sory note,  and  to  foreclose  a  Hen  on  shares 
of  stock  In  the  South  Heights  Land  ft  Loan 
Association  of  Paint  Hock,  a  corporation. 
Ai^llant  pleaded,  among  other  things,  that 
said  note  was  executed  for  the  stock  In  said 
corporation  mentioned  in  appellee's  petition, 
and  that  no  other  thing  of  value  was  paid  for 
said  stock,  and  that  the  appellee  took  said 
note  with  full  knowledge  of  said  fact  If 
this  be  true,  appellee  stands  in  the  shoes  of 
said  Land  ft  Loan  Association;  and  the  issue 
presented  is:  Did  said  plea,  If  true,  present 
a  good  defense  to  a  suit  by  said  coriwration 
for  the  coliectloo  of  said  note?  Appellee 
demurred  to  said  answer,  and  said  demurrer 
was  sustained  by  the  trial  court  Tbe  action 
of  the  court  In  sustaining  said  demurrer  is 
the  only  Issue  for  our  determination. 

Section  S  of  article  12  of  the  Constitution 
of  this  state  reads  as  follows:  "No  corpora- 
tion shall  issue  stock  or  bonds  except  for 


money  paid,  labor  done,  or  property  actually 
received,  and  all  fictitious  Increase  of  stoclc 
or  Indebtedness  shall  be  void."  We  are  dted 
by  appellees  to  the  case  of  Mathls  v.  Prld- 
ham,  1  Tex.  Civ.  App.  68,  20  S.  W.  lOlSw 
That  was  a  suit  by  the  receiver  of  kn  Insol- 
vent corporation  against  Its  stockholders  to 
recover  for  the  benefit  of  creditors  the  differ- 
ence between  the  amount  paid  by  such  stock- 
holders for  their  stock  and  the  par  value  of 
said  stock — a  very  different  question  from 
the  one  here  presented.  When  a  corporation 
represents  that  It  has  a  certain  amount  of 
paid  up  Capital  stock,  that  means  that  sudti 
capital  stock  has  been  paid  for  In  casb  or  its 
equivalent  at  Its  par  value.  The  capital 
stock  of  a  corporation  Is  a  trust  fund  for  the 
benefit  of  those  who  deal  with  It,  and  sto^- 
holders  who  purchase  stock  at  less  than  par 
value  perpetrate  a  fraud  on  creditors  who 
have  no  notice  of  such  fact  A  suit  by  tibte 
recelTw  of  an  lusolvent  ooziwratim  i«  not  a 
suit  by  sndi  corporation  to  aiforee  an  unlaw- 
ful eontrad:  whldi  tt  has  made  wUh  Its 
stockholders,  but  is,  In  effect,  a  suit  by  cred- 
Itora,  and  the  stodcholders  wbo  have  not 
paid  par  for  th^  stod^  wUl  not  be  aUowed 
to  plead  their  own  wrong  In  defKue  of  sndi 
aoit  In  Mathls  t.  Prldbam,  suina,  the  oonrt 
said:  "Tbl>  suit  Is  for  Oie  boi^t  of  oredl- 
tors  and  asserts  a  cause  of  action  which  the 
company  could  not"  In  Nomy  WaddUl, 
also  otted  by  anieUeea,  the  court  aald: 
"While  the  company  could  not  collect  the  un- 
paid balance,  a  different  rule  applies  to  cred- 
itors." 6  Tex.  Civ.  ASfp,  248,  26  S.  W.  308: 
The  language  relied  upon  by  appdiee  In 
Mathls  T.  Prldbam*  aitd  Nemy  v.  Waddlll, 
supra,  is  that  "stock  Issued  fbr  a  ralld  con- 
sUeratton,  tluni^  leas  than  Its  fate  value^ 
Is  not  'fictttlons,' "  and  therefore  appellee 
Insists  is  not  that  character  of  atodk  dedared 
1^  the  Constitution  to  be  void.  It  la  not 
necessary  to  appellanTs  d^ense  liereln  that 
the  stock  for  which  the  note  was  glvm 
should  be  *'flctitlona*'  or  "void";  it  Is  suffi- 
dent  titot  It  was  Issued  contrary  to  law.  The 
doing  of  an  unlawful  act  Is  no  consideration 
for  a  promise  to  pay,  and  courts  will  not 
uforce  the  payment  of  a  debt  growing  out 
of  an  illegal  transaction.  Seellgson  v.  Lewis; 
66  Tex.  216,  67  Am.  Bep.  593;  Carriage  Ca 
V.  Hatch,  Ifi  Tex.  av.  App.  120,  47  S.  W.  288 ; 
Wegner  v.  Blerlng,  6S  Tex.  SIO;  Davis  r. 
Sitt^,  66  Tex.  498.  ^e  sale  of  stock  by  a 
corporation  Is  forbidden  by  tbe  Constitution 
except  for  money  paid  or  property  actually 
received.  A  note  Is  not  money  paid  nor  Is 
it  property  within  the  meaning  of  said  artlde 
of  the  Constitution.  McCarthy  v.  Loan  Co., 
142  S.  W.  96;  Irrigation  Co.  v.  Deutsdunann. 
102  Tex.  207,  106  S.  W.  486,  114  S.  W.  U74; 
Jefferson  v.  Hewitt,  108  Cal.  680,  37  Paa  63a 
For  the  error  in  sustaining  appellee's  said 
exception,  this  cause  Is  reversed  and  re- 
manded. 
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FREEMAN  T.  HUFFMAN. 

(Court  of  CiTil  Appeals  of  Texas.  Austin. 
Uaich  26,  1918.    Rehearing  Denied 
April  80,  IdlS.) 

Appeal  and  Ebbob  (|  1007*)— Dscision  on 

Pbiob  APFBAij— Law  of  Case. 

A  decision  of  the  Court  of  Appeals  on  a 
prior  appeal  is  the  law  of  the  case  in  the 
trial  court  and  on  a  subsequent  sppeal  to  the 
same  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fS  4SS8Ht3e8,  4^;  Dec. 
Dif.  1 1007.»] 

Appeal  from  District  Court,  Milam  Coun- 
ty; J.  a  Bcot^  Judges 

AxUosk  1^  J.  K.  HuttDian  agalnrt  ^niomas 
I.  Freemaii.  u  lecelTer  of  tbe  International 
&  Great  Northem  Railway  Company.  Judg- 
ment  fOr  idalntiflC,  and  defendant  appeals. 
Affirmed. 

Doremns,  Bntler  &  Henderson,  of  Bryan, 
Fisher  ft  Fisher,  of  Ansttn.  and  Wilson,  Dab- 
ney  ft  King,  of  Houston,  for  appellant  J. 
W.  Gamer,  of  Rockdale,  T.  S.  Henderson,  of 
Cnmeron,  and  J.  L.  Lockett,  Jr.,  of  Ft 
Worth,  for  appellee. 

JENKINS,  J.  A  statemrait  of  tbla  case 
will  be  found  in  Freeman  t.  Hnffman,  130 
S.  W.  195.  The  facts  upon  the  second  trial 
of  this  case  were  substantially  the  same  as 
upon  the  first  triaL  We  held  in  our  former 
opinion  that  appellee  was  guilty  of  contrib- 
utory' negligence  as  matter  of  law,  but  that 
the  issue  of  discovered  peril  was  raised  by 
the  evidence.  These  holdings  are  conduslTe 
as  to  the  assignments  in  this  case  upon 
these  issues.  Moore  t.  Chamberlain,  152  S. 
W.  195 ;  FrankUu  v.  Cassaday,  62  Tex.  418 ; 
Railway  Co.  t.  Smith,  24  S.  W.  670 ;  Lowell 
r.  Ball,  Hntcbings  ft  Co.,  68  Tex.  666.  In 
Franklin  t.  Cassaday,  supra,  the  court  said : 
"Recurring  to  the  rule  stare  decisis  relied 
on  by  the  defendant  in  error,  the  general 
rule  Is  thus  stated  by  Wells  In  his  treatise 
on  Res  Adjudicata  and  Stare  Decisis,  S  613: 
'It  is  a  well-settled  principle  that  the  ques- 
tions of  law  decided  on  appeal  to  a  court  of 
ultimate  resort  must  govern  the  case  In  the 
same  court  and-  the  trial  court  through  all 
subsequent  stages  of  the  proceedings,  and 
will  seldom  be  reconsidered  or  reversed,  even 
If  they  appear  to  be  erroneous.'  •  •  * 
The  case  of  State  v.  Wygall,  unreported 
(see  2  T«.  Law  Rev.  138),  being  before  the 
Supreme  Cotirt  on  second  appeal,  Chief  Jus- 
tice WilUe  said:  'It  Is  only  In  exceptional 
cases  that  we  would  ov^rule  decisions  pre- 
viously made  in  tbe  same  case  on  a  former 
appeaL* " 

The  trial  court  followed  dlrecUons  given 


In  the  opinion  upon  the  former  appeal  in  this 
case,  and  submitted  only  the  issue  of  dis- 
covered peril.  Upon  this  issue,  in  addition 
to  the  general  charge,  which  was  correct, 
the  court,  at  the  request  of  appellant,  gave 
the  following  special  charges :  "In  this 
case  you  are  instructed  that,  even  tbougb 
you  may  And  from  the  evidence  that  the 
plalntUT  while  In  the  car  saw  one  of  defend- 
ant's brakemen  pass,  you  will  nevertheless 
return  a  verdict  for  the  defendant,  unless 
from  the  preponderance  of  the  evidence  you 
find  that  plaintiff  was  actually  seen  and 
discovered,  and  in  a  i>osltlon  of  peril  between 
the  cars,  by  the  defendant's  said  tinikeman, 
and  that  said  brakeman  realized  that  plain- 
tiff could  not  remove  himself  before  there 
Was  a  movement  of  the  train ;  and  further 
find,  under  the  facts  and  circumstances  then 
and  there  existing,  that  said  brakeman,  after 
actually  discovering  the  presence  of  plain- 
tiff, had  both  opportunity  and  time  to  have 
averted  the  acdd^t"  Also:  "In  this  case 
you  are  instructed  that  the  agents,  servants, 
and  employes  tn  charge  of  and  operating  the 
train  on  which  plaintiff  alleges  he  was  In- 
jured were  not  required  to  anticipate  that 
he  would  undertake  a  passage  over  or  be- 
tween the  cars,  nor  to  discover  his  presence 
thereon,  and  unless  you  find  affirmatively 
and  from  a  preponderance  of  the  evidence 
that  the  presence  of  the  plaintiff  J.  K,  Huff- 
man between  tbe  cars  was  actually  discov- 
ered by  defraidant's  agents  and  swants,  and 
that  said  agents  and  servants  or  any  of  them, 
realized,  or  that  a  person  of  ordinary  care 
similarly  situated,  would  have  realized  that 
the  plaintiff  J.  K.  Huffman  could  not  re- 
move himself  from  between  the  cars  before 
the  same  moved;  and  further  find  under 
the  drcamstances  then  and  there  existing 
said  agents  and  servants,  or  any  of  them, 
after  discovering  the  presence  of  the  plain- 
tiff, if  they  did  discover  him,  could,  by  the 
exercise  of  ordinary  care  have  prevented  or 
stopped  a  movement  of  the  train  in  time  to 
have  saved  plaintiff  from  Injury,  you  will 
return  a  verdict  for  the  defendants."  The 
verdict  of  the  Jury  in  favor  of  appellee  un- 
der these  charges  amounts  to  a  special  find- 
ing that  the  brakeman  of  appellant  discov- 
ered the  position  of  appellee  between  the 
cars  In  time  to  have  prevented  bis  Injury 
with  the  means  at  hand,  after  realizing  his 
dangerous  position.  While  the  evidence  is 
conflicting  as  to  these  issues,  It  is  sufficient 
to  sustain  the  finding  of  the  Jury ;  for 
which  reason,  and  for  the  further  reason 
that  we  find  no  errors  of  record,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 
Affirmed. 


•For  other 
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(Tex. 


PAJtLIN  &  OKENDORFF  IMPLBIMBNT  CO. 

T.  CLEMENTS. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  IB,  1919.) 

1.  Appeal  and  I^bob  (|  10»8»)— Habmless 
Ebbob— Ebboneous  Inbtbdctions. 

Where  the  judgment  rendered  in  an  action 
for  damages  Is  fully  sastained  by  eridence,  the 
ertoT  in  snbmitHnK  an  improper  dement  of  dam- 
ages is  not  prejuudal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4225-1228.  4230;  Dee.  Dig. 

8  loes.*] 

2.  Execution  (8  472*)— WBONorci,  Execu- 
tion—Liabzutt. 

An  owner  of  property  wrongfully  levied  on 
nnder  execution,  who  refrains  from  using  the 
property  under  the  instructions  of  the  officer 
msEing  the  levy,  and  who  is  thereby  for  a  time 
deprived  of  its  earning  capacity,  may  recover 
the  reasonable  value  of  its  use  during  and  up  to 
the  time  he  was  informed  of  the  release  of  the 
levy. 

[EJd.  Note.— For  other  caaea,  see  Execution, 
Cent  Dig.  81  140S,  1404 ;  Dec.  Dig.  8  4^72.*] 

3.  Execution  (8  472*)  —  Wronqfui,  ESxbou- 

TION— lirAMLITT. 

Where  an  officer  wrongfully  levied  on  two 
horses  of  defendant,  and  for  five  or  six  days 
defendant  was  not  permitted  to  use  the  horses, 
and  the  reasonable  value  ot  their  use  was  almut 
per  day  apiece^' a  Judgment  for  (8  damages 
was  authorized. 

[Eld.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  88  1403.  1404;  Dec  Dig.  {  472.*] 

Error  to  District  Court,  Ui^Lennan  Ooun- 
ty;  Marshall  Surratt,  Judge. 

Action  by  T.  "E.  Clements  against  tbe  Par- 
lin  &  Orendorff  Implement  Company.  There 
was  a  Judgment  for  plalntlll,  and  defendant 
brings  error.  Affirmed. 

See,  also,  54  Tex.  CIt.  App.  356, 117  3.  W. 
485. 

J.  B.  McNamaro,  of  Waco,  and  Short  & 
Felld,  of  Dallas,  for  plaintiff  In  error.  W. 
I*  Eason,  of  Waco,  for  defendant  In  error. 

Findli^  of  Fact 

JENKINS,  J.  On  May  2,  1900,  in  a  suit 
of  plalntur  In  error  against  Wiley  Jones  and 
defendant  in  error,  plaintiff  In  error  obtained 
Judgment  In  the  Justice's  court  of  precfnct 
No.  1,  Dallas  county,  against  said  Jones; 
but  no  recovery  was  had  against  defendant 
in  error.  This  Judgment  has  been  kept  alive 
by  the  Issuance  of  executions.  About  July  1, 
1907,  plaintiff  in  error  obtained  an  execution 
on  said  Judgment,  which  recited  that  the 
same  was  rendered  against  both  Jones  and 
defendant  In  error,  and  placed  said  execution 
in  tbe  hands  of  a  constable  at  Waco,  Tex., 
who  levied  upon  two  head  of  horses  be- 
longing to  defei^nt  In  error  and  his  part- 
ner In  the  livery  buslnen,  one  Webh.  Webb 
afterwards  sold  said  livery  business  and  all 
accounts  due  said  business  to  defendant  In 


error.  Defendant  In  error  Informed  tbe 
constable  and  plaintiff  In  error's  local  at- 
torney at  Waco  before  said  levy  was  made 
that  there  was  a  mistake  In  issuing  said 
execution,  and  that  said  Judgment  In  fact 
was  not  against  Mm.  The  constable  left 
said  horses  in  possession  of  Webb,  partner 
of  defendant  In  error,  taking  his  receipt  for 
the  same.  Defendant  In  error  went  to  Dal- 
las, examined  the  Judgment,  and  found  that 
it  in  fact  was  not  rendered  against  him, 
and  so  Informed  plaintiff  in  error,  who,  after 
having  said  Judgment  examined  by  their  at- 
torney, instructed  the  constable  to  release 
said  levy.  The  horses  were  held  under 
this  levy  five  or  six  days,  and  the  value 
of  their  use  daring  such  time  was  f3  per 
day  each!  Defendant  In  error  recovM*ed 
Judgment  for  $100  damages,  but  remitted 
$92  of  the  same. 

Opinion. 

Defendant  In  error  objects  to  the  con- 
sideration of  plaintiff  in  error's  assignments 
of  error,  for  the  reason  that  they  do  not 
comply  with  the  roles  for  the  government 
of  this  court  These  objections  might  well 
have  been  sustained,  but  we  have  concluded 
to  decide  this  case  upon  Its  merits. 

[1,  2]  The  court  submitted  to  the  Jury  two 
elements  of  damage;  one  the  value  of  the 
use  of  the  horses  whilst  they  were  held  under 
said  levy,  and  the  other  expenses  incurred 
by  defendant  In  error  In  going  to  Dallas  and 
getting  said  levy  released.  Plaintiff  in  error 
contends  that  such  expenses  were  not  prox- 
imately caused  by  said  levy,  and  are  too 
remote  to  be  the  basis  of  recovery.  If  this 
be  conceded,  the  Judgment  as  It  now  stands, 
to  wit  for  $8,  is  fully  sustained  by  the  evi- 
dence as  to  the  value  of  the  use  of  the 
horses  during  the  time  they  were  held  under 
said  levy.  "If  [appellee]  refrained  from  the 
use  of  the  property  under  the  instructions  of 
the  officer  who  made  the  levy,  and  thereby 
for  a  time  was  deprived  of  its  earning 
capacity,  he  could,  if  there  was  evidence  to 
Justify  the  submission  of  that  issue,  re- 
cover tbe  reasonable  value  of  its  use  dur- 
ing and  up  to  the  time  that  be  was  Informed 
that  the  levy  was  released."  Low  v.  Ne 
Smith,  77  S.  W.  32. 

[3]  AppeUee  testified  as  follows:  *1  do 
not  know  Just  exactly  how  long  those  horses 
were  from  under  my  control  and  possession 
after  the  levy.  It  was  several  days;  my  best 
judgment  of  tbe  mmba  of  days  would  be 
five  or  six.  Tb^  left  tbe  lunsea  tbere  in 
Mr.  Webb's  possessltm  during  that  time, 
and  Webb  gave  him  a  receipt  for  them. 
During  that  time  I  was  not  p^nitted  to  use 
them.  The  reasonable  value  of  the  use  of 
the  horses  was  about  fS  per  day  ajdece." 
Finding  no  error  of  record,  the  Judgment 
of  the  trial  court  is  afllrmed. 

Affirmed. 
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JONES  T.  AMBRICAN  GAB  *  TOUNDBX 

CO. 

(Oonit  of  Appeals  of  Kentncky.    May  15, 
191S.) 

Affbai.  ahd  Bbbob  (i  1002*)— Brmw— V«B- 

DICT. 

A  verdict  upon  conflicting  crrldenoe  wIH 
not  be  diflturbed  on  appeaL 

[Eld.  NotB.— For  other  cases,  see  Appeal  and 
^TOi^^Oeut  Dif.  »  8035-W37;  Dec  Dig.  | 

An>eal  from  Gliciilt  Cknirt,  Floyd  Coan^. 

Action  hr  John  Jones  against  the  Ameiv 
lean  Gar  ft  Foundry  Company.  From  a  lodg- 
ment In  Us  favor  plaintiff  ^Hteala,  ^f*"'<"g 
furthCT  relief  Affirmed. 

Blair  A  Goble,  of  Prestonsburg,  for  appel- 
lant Harkina  ft  Harklns,  of  Frestonsbnrg, 
for  appellee. 

CABROLIi,  J.  The  motion  to  dlsmlsa  the 
appeal  In  this  caae,  which  was  postponed 
to  be  heard  with  the  merits,  presents  quite 
a  serious  question,  but  we  have  concluded 
to  dispose  of  the  case  on  the  merits,  and  so 
It  does  not  seem  necessary  to  further  notice 
the  motion  to  dismiss. 

The  appellant,  Jones,  brought  this  suit  to 
recover  from  the  appellee  company  about 
91,800  on  account  of  the  alleged  breach  of  a 
timber  contract.  The  jury  assessed  his  dam- 
ages at  $200;  and,  not  being  satisfied  with 
the  amount  of  the  recovery,  he  prosecutes 
this  appeaL  The  contract  that  is  the  basis 
of  the  action  was  made  in  August,  1900,  be- 
tween D.  K.  Johnson  and  the  appellant,  Jones, 
as  parties  of  the  first  part,  and  the  appellee 
company  as  party  of  the  second  part  By 
the  terms  of  the  contract  Johnson  and  Jones 
agreed  to  cut  and  haul  and  place  in  floating 
water  on  Beaver  creek  certain  trees  owned 
by  the  company,  for  which  they  were  to  re- 
ceive a  specified  compensation.  It  was  fur- 
ther agreed  that  the  parties  of  the  first  part 
were  to  complete  the  cutting  of  the  trees  dur- 
ing'August  and  September,  1900,  and  deliver 
them  In  the  water  not  later  than  May  1, 
1910,  on  which  date  the  contract  expired. 
It  was  further  stipulated  that,  if  the  parties 
of  the'flrst  part  for  any  cause  failed  or  neg- 
lected to  do  tbe  work  properly  and  promptly, 
It  should  be  optional  with  the  company  to 
engage  other  m^  to  do  It  6r  cancel  the  con- 
tract 

Appellant  In  his  petition  averred  that  he 
and  Johnson  commenced  work  under  the  con- 
tract, and  hauled  and  delivered  a  number  of 
logs  at  the  place  appointed,  and  that  their 
compensation  amounted  to  $514.60,  one  half 
of  whitdt  belonged  to  Jones  and  the  other 
half  to  Johnson.  He  averred  that,  when 
this  money  was  due*  Johnson  had  become 
Insolvent,  and  he  notified  the  company  not 
to  pay  Johnson  his,  Jones',  part  of  the 
money,  but  that  in  violation  of  his  request 
it  paid  Johnson  the  whole  of  it,  and  as  a 


consequence  he,  Jonea^  liwt  his  halt.  Be 
further  averred  that  aomi  after  Oils  he  pur- 
chased Johnson's  Intwest  In  the  contract  and 
cut  hauled,  and  ddlvered  a  nnmbor  of  logs 
which  at  the  contract  price  would  entitle  him 
to  $66e.eo,  but  the  company  refused  to  pay 
him  any  part  <a  this  sum.  He  further  aver- 
red that  he  did  a  great  deal  of  woA  pr^ra- 
tory  to  delivering  other  logs,  but  that  the 
company  eslled  to  pay  him  monthly,  as  the 
oontract  provided,  and  as  a  result  he  did 
not  have  snffident  means  to  complete  the 
oontract  by  the  first  of  May,  19K^  and  was 
damaged  several  hundred .  dollars  by  this 
breach.  In  its  answer  the  company,  after 
omtrovertlng  the  affirmative  averments  of 
the  petition,  pleaded  that  the  appellant  with- 
out any  fault  on  its  part,  failed  to  prosecute 
the  work  promptly,  and  In  fact  practically 
abandoned  the  contract,  and  thereapon  it 
was  omqidled  to  anptoy.  other  prasons  to 
complete  the  contract 

After  evidence  had  been  introduced  by 
bottk  parties,  the  court  Instructed  the  Jury 
in  substance  that  if  they  believed  from  the 
evidence  that  Jones,  after  Johnson  had  trans- 
ferred his  Interest  in  the  contract  to  him, 
hsuled  and  delivered  6,906,  cubic  feet  of 
timber  according  to  the  contract  they  should 
find  in  his  fovor  10  cents  per  cube  for  the 
amount  so  hauled  and  delivered;  but,  if  they 
believed  that  Jones  did  not  deliver  any  tim- 
ber under  the  contract  tbm  they  should  find 
tor  the  company  on  this  Item.  They  were  fur- 
ther Instructed  that  if  they  believed  Jones, 
after  having  done  considerable  work  in  get- 
ting timber  ready  to  be  delivered,  was  forced 
to  abandon  the  contract  by  reason  cff  the 
failure  or  refusal  of  the  company  to  pay  him 
amounts  due  under  the  contract  they  8houl4 
find  tor  him  the  value  of  the  work  he  did 
in  preparing  to  d^ver  the  logs,  not  etceed- 
ing  $700.  They  were  further  instructed  thai 
if  they  believed  that  Johnson  and  Jones,  or ' 
Jones,  was  forced  to  abandon  his  contract  by 
reason  of  the  failure  of  the  company  to  pa^ 
them  or  either  of  them  the  money  It  agreed 
to  pay  under  the  contract  then  they  should 
find  for  Jones  the  profit  he  would  have  made 
on  the  contract  not  exceeding  $325.  They 
were  also  told  that  If  they  believed  Jones 
abandoned  the  contract  or  failed  to  perform 
his  part  of  it  and  that  this  conduct  on  his 
part  was  not  due  to  any  fault  of  the  com- 
pany, they  should  find  for  the-  compaiiy^. 
These  Instructions,  to  which  there  Is  no  ob- 
jection, presented  fully  and  fairly  to  the 
jury  every  aspect  of  the  case.  The  only 
grotmd  assigned  for  reversal  id  that  the  ver- 
dict is  fiagrantly  against  the  evidence.  We 
have  read  the  evidence  carefully,  but  it  would 
serve  no  usefiil  purpose  to  relate  It  here. 
It  Is  sufficient  to  say  that  the  evidence  was 
confiictlng  upon  every  Issue  submitted  to 
the  jury.  Upon  some  Issues  the  weight  of 
It  was  with  appellant  and  upon  others  with 
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aniMee,  but  on  ereEy  Issue  there  was  some 
erldence  In  bdiaU  of  eudi  pari?'  Tbe  rule 
so  frequently  annonnceil,  tbat  a  jury  Is  as 
veil  U  not  better  analllled  tban  we  are  to 
settle  simple  disputed  questions  of  fact,  iB 
peculiarly  applicable  to  this  case.  Thm  la 
no  question  of  law  iuToIved,  and  the  verdict 
is  not  so  flagrantly  against  the  evidence  as 
to  justify  us  in  disturbing  It. 
Judgnumt  is  afflrmed. 


WBIBBIOB'S  SSTB  t.  WEIERIORt 
(Oonrt  of  Appeals  of  Kentucky.  Hay  7, 1918.) 

1.  TBUSTS  (i  371*)— ESTABUSHMKTT— FUUH 
IHG— Vabiance  and  FAILTms  07  PBOor. 

Uoder  Civ.  Code  Prac  |  131.  providing 
tbat  if  the  ailegatiou  of  a  clum  be  iuiproved| 
not  in  some  pardcular  only,  but  in  itm  general 
scope  and  meaning,  it  Is  not  a  variance,  but  a 
failure  of  proof,  the  general  allegatioD  that 
plaintifC  and  defendant's  Intestate  each  inherit- 
ed an  equal  amotmt  from  their  family  estate  in 
Germany,  and  that  deceased  collected  it  all  and 
retained  plaintitTs  part  in  tmst,  read  with  a 
particolar  allegation  that  deceased  received  4,- 
000  marks  from  their  mother  for  the  use -and 
benefit  of  plaintiff,  was  to  be  constmed  to  mean 
that  deceased  had  received  from  the  flamlly  es- 
tate or  some  member  of  their  family  such  sum 
which  he  held  in  tmst  for  plaintiff,  and  hence 

firoof  tbat  it  was  received  from  their  father, 
nstead  of  from  their  modier,  was  neither  a 
failore  of  proof  nor  a  variance. 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Gmt 
Dig.  H  688-699;  Dee.  Dig.  |  871.*] 

2.  Tkubts  (1 872*)— AoiioHS— SumciuiOT  ow 
EnDENca. 

Evidence  in  an  action  against  an  executor 
to  recover  money  claimed  to  have  been  held  by 
deeeaaed  for  the  use  of  plaintiff,  hla  brother, 
hM  to  snstain  a  judgment  for  plaintiff  as  to 
one  of  the  items  claimed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  600-603;  Dec.  Dig.  |  372.*] 

Appeal  from   Circuit  Court,  Oanqtbdl 

County. 

Action  by  Oasper  Welerlch  against  Nicho- 
las Weierlch's  executor.  Judgment  for  de- 
fendant, except  as  to  one  item  of  the  claim, 
and  defendant  appeals.  Affirmed. 

Bamaey  Washington  and  Howard  M.  Ben- 
ton, both  of  Newport,  for  appellant.  Kelly 
fc  Begenateln.  ot  Newport,  and  Spangen- 
berg-ft  Spangenberft  ot  Cttndnnatlt  (Niio,  fw 
aiv^lee.. 

TUBNBB,  J.  Nidiolaa  and  Gasper  Weior- 
Icb  were  brothera  and  natlTea  of  Germany, 
they  eadi  came  to  this  country  In  their 
young  manhood,  and  finally  settled  at  New- 
port. Ky.  Mdiolaa  was  tbe  dder  by  eight 
yean,  and  appears  to  have  bem  a  shrewd 
and  prosperous  buslneaa  man,  while  Oasper, 
though  industrious,  by  no  means  had  the 
buaineos  capacity  of  his  brother.  After  the 
death  of  Nicholas,  Casper  Instituted  this 
actton  agalnat  Nldiolas*  i)erBonal  repreeontn- 
tlve^  nddng  to  recover  tor  numerous  sums 
of  mon^  dalmed  to  have  been  held  by  Ntdi- 
olas  for  his  use  and  benefit  Upon  the  trial 


the  lower  court  gave  a  peremptory  Inatnie- 
tlon  as  to  an  of  the  Items  except  one;  and, 
there  being  no  cross-appeal  by  Gnawer,  we 
have  to  deal  only  with  that  single  Item. 

[1]  It  Is  urged  for  ai^ellant  (1)  that  tiuce 
was  a  total  failure  of  proof  as  to  tlw  one 
item  in  question;  and  If  not  a  total 
failure  of  proot  thtte  was  a  material  ml* 
anee  between  the  pleading  and  the  proof, 
and  for  theoe  leasims  appellant's  motion 
for  a  peremptory  Instruction  should  have 
prevailed.  The  general  allegation  of  t3ie 
petition  is  that  the  two  twothoa  eadi  In* 
herlted  an  equal  amount  of  money  trom 
their  family  estate  In  Gwmany,  and  Oiat 
Nicholas  had  collected  It  all,  and  retained 
Casper's  part  tliereof  in  trust  for  hla  use  and 
braeflt;  but  In  paragrs^  6,  dealing  with 
tbe  specific  Item  InTOlved,  It  la  alleged  tbat 
Nidtolas  received  from  their  mother,  Doro- 
thea Welerich,  for  the  use  and  benefit  of 
Casper  4,000  marts  of  German  money,  equiv- 
alent to  about  $1,000  in  American  money. 
The  evidoice  shows  1^  the  mother  lurself 
that  this  mon^  so  recdred  by  Nldiolaa  tor 
Caspar  tras  given  to  him  by  his  faUier  and 
not  by  ha,  bat  that  she  thinks  she  was 
presokt  at  the  lime.  Section  131  of  oar 
Civil  Code  provides:  "It,  however,  the  alle- 
gation at  the  daUn  or  dtfoise,  to  whlA  tbe 
proof  Is  directed,  be  uniHroved,  not  In  some 
parttcnlar  or  particulars  cmly,  but  in  Its 
geaenl  scope  aqd  meaning  it  Is  not  to  be 
deemed  a  case  of  variance  within  the  last 
two  sectiinu,  but  a  fhilnre  of  proot"  The 
allegations  of  tbe  petltbm  whai  taken  and 
read  together  must  be  Interpreted  to  mean 
that  Nicholas  Weierich  had  received  from 
the  family  estate^  or  some,  member  <tf  their 
family,  this  4,000  marks  which  he  hdd  tor 
the  use  and  benefit  of  Caspa,  and  it  can  In 
no  sense  be  said  that  by  the  pnxtf  Hat  bis 
father  gave  Mcholas  the  money,  Instead  of 
his  mother,  there  was  a  total  failure  of 
pnot  under  the  pleadings.  It  is  Impossible 
from  the  state  ot  this  record  tliat  the  aiipel- 
lant  oonld  have  been  misled  tbe  allega- 
tions of  the  pleading,  or  could  have  bUed 
to  undwstand  that  tbe  mmey  wbhA  the 
plaintiff  sought  to  recover  was  the  4,000 
marks  delivered  to  Nidu^  In  1807  by  some 
member  of  their  family  In  Germany  fOr  flie 
use  and  bouflt  at  Casper.  Ibe  two  allega- 
tions of  the  pleading,  wtam  taken  tegetbw, 
are  such  that  there  was  in  fkct  no  vari- 
ance; certainly  not  a  failure  ot  proot 

[2]  Tbe  evldoce  is  cnUrdy  satlsfiictory 
that  mdiolas  received  large  sums  of  moiiey- 
from  their  family  In  Germany  which  he  held 
and  used  for  tlie  boiefit  of  Casper ;  at  dif- 
ferent tlmea  be  invested  this  mone^  in  build- 
ing and  loan  stock  and  real  estate  mort- 
gages in  the  name  of  Chsper,  but  always 
retained  the  custody  and  control  of  the  mon- 
ey. We  are  convinced  from  the  record  that 
Nicholas  acted  in  perfect  good  faith  with 
his  brother  in  his  Hfbttme,  and  that,  if  he 
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had  Ht«4  there  would  hare  been  no  con- 
troversy betwem  them.  Bren  a  short  time 
before  hla  death  he  said  to  Gasper  in  the 
pnaeoee  of  others  that  be  bad  bis  money, 
and  It  was  well  inveBted,  and  that  he  need 
not  worry  about  It  Upon  the  wtat^  case 
we  see  no  prejndldal  OTor. 
Jodsmcnt  affirmed. 


L'NITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  T.  FOSTER  DEPOSIT  BANK'S 
RECEIVER  et  al 
(Court  of  AppeaU  of  Kentudcy.   May  IS.  1918.) 

1.  APPaUL  AND   ElBBOB   (1   1097*)~Id.W  09 

Cabb— Second  Appbai.. 

The  opinion  on  a  former  appeal  upon  a 
qoeetion  InvolTed  therdn  wu  tin  uw  of  the  case 
on  a  second  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4358-4368,  4427;  Dec. 
Dig.  I  1097.*] 

2.  IHSUBANCB  (I  332*)  — Bond  of  Oashiib— 
FOBMAL  Rbfbksbhtatxohs  —  SnBBiAiraxAX. 

COMPUAHCX— OSDINABT  CAU. 

The  agreement  of  a  bask  procuring  a  bond 
indeomtfyiiig  it  against  embecaleinent  by  its 
cashier,  obliiating  the  directors  to  voify  the 
cashier  K  acconnta,  placed  upon  them  the  duty 
merely  of  exen-ising  ordinary  care,  and  did  not 
reqoire  thcT:  to  make  inch  a  thorough  investi- 
gatioo  of  the  cashier's  accounts  as  a  bank  ex- 
aminer or  skilled  bookkeeper  would  have  made. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  875,  876% ;  Dec  Dig.  {  832.*] 

An>eal  from  Circuit  Court,  Bracken  Connty. 

Action  by  the  Foster  Deposit  Bank's  re- 
ceiver and  others  against  the  United  States 
Fidelity  ft  Guaranty  Company.  From  a  Judg- 
ment for  {Oalntlfrs,  defendant  appeals.  Af- 
firmed. 

Worthington  ft  Cochran,  of  HaysTllla,  and 
H.  P.  Willis,  of  BrotdurUl^  for  appelant 
Tboa.  D.  Slattery  and  W.  H.  Bees,  both  of 
JCaysrllle,  and  Geo.  B.  KSnnsy,  of  Brooks* 
Title,  fw  appelleesL 

CABBOLLh  J.  Ilif  s  is  (ho  seeond  aroeal 
of  tUs  caae^  The  opfnlon  on  the  former  ap- 
peal maj  be  found  In  148  Ey.  778, '147  8.  W. 
406l  The  erldoice  on  the  trial  frmn  whldi 
this  appeal  comes  Is  in  all  sabatantlal  partlo- 
nlars  tlie  same  as  the  OTidence  on  the  first 
^al;  and,  as  the  arldence  on  that  trial  is 
very  fnUy  set  out  In  the  former  tqiiniai,  It 
would  serve  no  useful  parpoee  to  relate  it 
here.  The  opinion  also  Indicated  the  in- 
stmcthns  that  should  be  glrai  im  anoQiw 
trial;  and,  alth(»igh  it  is  now  oootendad  by 
counsel  for  appellant  that  the  Instmctions 
glTOi  did  not  conform  to  the  directions,  we 
think  the  ooart  followed  aocorately  the  vlevra 
caEpreaaed  by  this  oonrt  In  the  <H?inlon* 

It  la  also  Toy  eameaf^  Insisted  that  the 
evidcinee  shows  condnsively  that  the  direc- 
tors of  flie  bank  did  not  iubatandally  or  at 
all  obaerre  the  agreement  they  made  with 
the  appellant  concerning  the  character  of  ex- 
ami  nations  the  directora  would  make  of  the 


acoonnta  ai  licMath  as  cashier,  and  that  th^ 
did  not  exercise  ordinary  care  or  any  care  In 
making  tfcaminatlona  of  his  accounts,  and 
therefore  the  Jury  Ahould  have  been  peremp- 
torily instructed  to  And  a  Tordict  In  favor  oi 
the  guaranty  company. 

[1]  This  precise  question  was  pressed  on 
our  att&itlott  when  the  case  was  here  before. 
It  was  argued  then,  as  it  is  now,  that  the 
case  should  have  been  taken  from  the  Jury, 
but  on  the  facts  then  before  us  we  did  not 
agree  with  counsel  that  a  directed  verdict 
should  be  ordered,  but  remanded  the  case  for 
a  new  trial,  and  so  under  repeated  rulings 
of  this  court  the  lower  court  properly  submit- 
ted the  case  to  the  Jury,  and  the  former  oi^- 
ioD  upon  this  queatlon  Is  blndtDg  upon  this 
appeaL 

[2]  TUs  really  leaves  open  the  single  ques- 
tion: Should  a  new  trial  be  ordered  on  the 
ground  that  the  verdict  is  flagrantly  against 
the  evidence?  Upon  this  point  the  argument 
is  that  a  substantial  compliance  with  the 
contract  imposed  upon  the  directors  the  dnty 
of  verifying  the  entries  in  the  books  and  ac- 
counts of  the  cashier  for  the  purpose  of  as- 
certaining, as  mi^t  have  been  done,  whether 
or  not  the  entries  as  they  appeared  In  his 
books  and  accounts  were  correct  E^r  ex- 
ample, It  is  said  that  the  directors,  in  place 
of  calling  on  the  cashier  for  statements  made 
by  the  corresponding  banks  in  which  ac^ 
counts  were  kept,  which  statements  showed 
the  exact  conditions  of  the  accounts  and  the 
loans,  If  any,  made  by  the  correspondii^ 
banks,  accepted  monoranda  statements  of 
the  cashier  as  to  the  condition  of  the  loans 
made  by  the  corresponding  banks. 

It  is  very  true  that  if  the  directors  had 
called  for  the  statements  made  monthly  by 
the  corresponding  banks,  or  the  letters  of  ad- 
vice written  by  the  corresponding  banks  in  re- 
spect to  loans  made  by  them,  and  had  compar- 
ed these  statements  and  letters  of  advice  with 
the  entries  made  by  the  cashier,  the  discrep- 
ancy in  his  aci^unts  could  and  likely  would 
have  been  discovered,  and  the  fraud  that  he 
practiced,  in  the  mannw  stated  in  the  former 
opinion  could  and  would  have  been  detect- 
ed. But  as  hdd  in  the  former  optnhm, 
and  as  now  reiterated,  a  snbatanttal  com- 
pliance with  the  contract,  or  the  exercise 
of  ordinary  care  on  the  part  of  the  directors, 
did  not  Impose  on  them  the  duty  of  making 
sndi  a  thorough,  intelligent,  and  careful  ex- 
amination of  the  accounts  of  the  bank  kept* 
by  the  cashtor,  as  a  bank  Inspector  would 
have  made  or  as  would  i^bably  have  beat 
made  by  a  committee  of  skilled,  tralaed 
bookkeepers.  To  so  construe  the  contract 
would  virtually  make  the  directors  buurers 
of  the  Int^rlty  uid  ^dency  of  the  cashier 
and  transfer  to  them  the  obligation  assumed 
by  the  guaranty  company  In  making  the  con- 
tract Under  the  contract,  the  guaranty  com- 
pany insured  the  integrity  and  efficiency  of 
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the  casbler.  That  wu  the  very  parpoee  of 
making  the  contract,  bat  as  a  part  of  the 
contract,  and  to  aave  tbe  gnaranty  onnpany 
from  any  loss  that  It  might  be  Band  from 
by  ordinary  care  <m  tbe  part  <^  the  directors, 
they  agreed  to  do  certain  things  set  out  In 
the  tiames  oplidoiL 

In  tbe  contract  the  directors  did  not  make 
any  r^reseotations  as  to  vliat  th^  bad  done 
but  only  as  to  wliat  they  would  do  In  the 
future,  and  ttaese  representations,  as  stated 
In  the  former  otdnlou,  only  obliged  the  di- 
rectors to  exercise  that  Aageee  of  care  "that 
ordinarily  prudent  directors  of  a  bank  simi- 
larly situated  would  exerdse  under  like  or 
similar  drcumstances."  and  It  was  furtb^ 
said  in  the  opinion  that  whetber  or  not 
there  was  a  substantial  compliance  by  the 
directors  with  the  conditions  of  tbe  contract 
was  a  question  for  the  jury. 

There  might  well  be  a  difference  of  opinion 
as  to  whether  the  facts  showed  a  substantial 
compliance  with  the  contract  by  the  board  of 
directors  or  the  exercise  ctf  ordinary  care  on 
tbelr  part  in  examining  the  books  and  sc- 
counts  of  the  cashier,  but  this  was  a  gues- 
lion,  as  said  in  the  former  oploion,  for  the 
Jury.  Keeping  in  mind  that  this  was  a  small 
country  bank  and  the  directors  farmers  and 
country  merchants,  not  skilled  in  banking 
affairs,  it  cannot  be  said  that  there  is  not 
sufficient  evidence  to  support  tbe  finding  of 
the  jury  that  the  directors  exercised  in  the 
examination  of  the  bank  that  degree  of  care, 
as  expressed  In  the  instructlou,  "which  an 
ordinarily  prudent  director  of  a  hank  simi- 
larly situated  would  exercise  under  like  or 
similar  circumstances,"  and  therefore  tbe 
judgment  is  affirmed. 


WILLIAMS  T.  COMMONWBAI/rH.t 
(Court  of  Appeals  of  Kentucky.   May  18, 1913.) 

1.  HoHZonn  a  2S2*)  —  Btidkrcb  —  Scm- 

OIBNCT. 

Kvidence  on  a  trial  for  homicide  held  to 
support  a  coDTlction  for  murder. 

iVa.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  518-522;  Dec  Dig.  {  262.  •] 

2.  HOHICIDB   (i  332*)— APmCAl.— Bsvuw  — 
Qdbbtions  or  Fact. 

Where,  if  the  witnesses  for  the  common- 
wealth were  to  be  tMlieved,  accused  was  gailty 
ffiF  a  premeditated  and  oDprovoked  murder,  a 
conviction  could  not  be  reversed  merely  because 
the  Jnry  i>elieved  such  witnesses  ratber  than 
accused  B  testimony. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Gent  Dig.  H  dOft-TM;  DecTDig.  i  832.*] 

3.  BoiaoiDX  (I  332*)  —  Appxal  —  Bevuw  — 
QUEsnoiis  or  Fact. 

Where  the  evidence  for  the  comrooowealtb 
sliowed  a  premeditated  and  unprovoked  murder, 
the  fact  that  the  Jury  returned  a  verdict  within 
five  minutes  after  the  case  was  submitted,  and 
fixed  the  punishment  at  death,  did  not  show 
that  the  verdict  was  tlie  result  of  prejudice  or 
passion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  699-704;  Dec  Dig.  f  332.*] 


4>  CBnaNAX.  Law  Q  730*)— TuAt—Asoir- 

UNT  or  COUNBKL. 

While  it  was  improper  in  a  murder  ease 
for  the  commonwealth's  attorney  to  state  in  his 
argument  that  there  were  nine  murder  cases  on 
the  docket  that  this 'was  a  deplorable  state  of 
affairs,  and  that  it  would  never  be  stopped  until 
some  of  them  were  sent  to  the  chair,  it  was  not 
reversible  error,  where  the  court  sustained  an 
objection  thereto  and  withdrew  it  from  the  con- 
sideration of  the  Jury,  the  instructions  were  not 
subject  to  criticism  and  in  every  other  reoeet 
accused  had  a  fair  and  impartial  trial. 

tBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1698;  Dec  Dig.  |  780l*] 

Q,  Cbiuinal  Law  (|  728*)  —  I^iax.— Aboit- 
IBNT  or  Counsel. 
.Wblle  the  innoc«ice  or  gidlt  of  a  person 
accused  of  crime  must  he  determined  frwn  the 
facts  of  the  particular  case,  and  he  cannot  be 
convicted  or  made  to  suSfer  a  severer  punish- 
ment than  the  facts  warrant  merely  because 
of  the  prevalence  of  crime  in  uie  community,  it 
is  witliln  the  limits  of  legitimate  argument  to 
insist  upon  tbe  jury  doing  Its  dn^  for  tlw  pu^ 
pose  of  preventing  bloodslied  and  crime. 

r^d.  Note^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1863. 1674, 1676;  Dee.  £Hr 
f  723.*! 

Appeal  from  Clrcnit  Court,  Fayette  OountT< 
Jesse  Williams  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

P.  J.  Sherry  and  William  EL  Nichols,  both 
of  Lexington,  for  appellant  James  Oam^t, 
Atty.  Oen.,  and  Overton  S.  Hogan,  AssL  Att7> 
Gen.,  for  the  Commonwealth. 

CLAt,  C.  On  December  14,  1912,  Jesse 
Williams  shot  and  killed  Ike  Fish.  He  was 
indicted  and  tried  for  murder.  The  jury 
found  him  guilty  of  murder,  and  fixed  his 
punishment  at  death.  From  the  judgment 
of  convIctioD  he  appeals. 

The  facts  developed  on  the  trial  are  as 
follows : 

[1]  Both  appellant  and  Slsh  were  negroesi 
Up  to  within  a  few  weeks  of  the  bomldde 
appellant  liad  been  living  with  a  negro  wo- 
man by  tlie  name  of  Lennis  Young.  They 
were  not  married.  He  and  Lennis  Young 
had  some  misunderstanding,  and  she  left  his 
house.  After  leaving  lilm  she  became  tbe 
mistress  of  Ike  Fish,  and  took  up  lier  resi- 
dence at  tlie  bouse  of  a  woman  liy  tbe  name 
of  Oatewood.  Appellant  went  to  tbls  bouse 
to  see  Lennis  Young  with  referoiee  to  some 
receipts.  While  there  be  and  Ike  Fish  got 
into  a  difficulty,  and  Slab  threw  a  beary 
lump  of  coal  at  appellant;  striking  blm  on 
tbe  bead  and  rend»lng  blm  nnconsdona.  At 
that  time  appdtent  did  not  know  Fish.  On 
leaving  Uie  house,  be  ascertained  bis  name 
and  had  Fish  arrested.  Fish  was  tried  in 
tbe  police  court  of  Lexington  and  sentaiced 
to  tbe  workhonseu  After  beiag  ftnen  a  short 
time  be  was  released. 

At  tbe  time  of  tiie  liomleide  Lennis  Young 
lived  with  Maggie  Baker  on  Dunnaway  street 
in  Lexington.  Flsb  paid  her  board  and  lived 
there  with  her.  The  Baker  house  is  a  coi- 
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tage,  conslBting  of  two  flmall  rooms  and  a 
Utdiai.  Leanls  Yoong,  &  witness  for  tbe 
commonwealth,  testified  that  on  the  after- 
noon of  the  homldde  appellant  came  to  the 
bouse  of  Maggie  Baker  on  Dunnaway  street. 
At  that  time  witness  and  Ike  Flah  were  in 
the  middle  room.  Appellant  came  to  the 
front  door  and  knocked.  At  that  time  the 
door  was  not  latched.  It  would  not  stay . 
sbtit  vnleBa  It  wee  locked.  Masgle  Baker 
had  Just  gone  out,  and  told  wltaesa  not  to 
latch  the  door,  as  she  was  coming  back. 
When  appellant  knocked  on  the  door,  witness 
went  to  the  door,  and  saldi  "What  do  you 
want?"  AppeUant  said.  "I  want  to  talk  to 
you."  mtness  said:  "M<^  you  'don't;  be- 
cause you  UM  me  you  had  no  use  for  me. 
Tou  told  me  you  didn't  want  me,  and  I  don't 
want  you,  and  so  we  have  made  an  agree- 
ment that  we  don't  want  each  other." 'She 
then  told  Mm  to  go  ahead;  that  she  did  not 
want  anything  to  do  with  Mm.  AppeUant 
then  told  her  that  Maggie  had  said  that  he 
could  come  in  and  talk  If  he  did  not  make 
any  fuss.  At  the  same  time  he  said :  "60 
on  In.  Heaven  knows  I  don't  want  no  fuss. 
I  have  nothing  to  make  a  fuss  with."  At 
that  time  Ike  Fish  was  in  the  other  room. 
Witness  told  appellant  that  he  could  come 
<m  In  If  Ma^e  said  he  could  come  In.  Ap- 
I>ellant  came  in  and  sat  beside  the  bed,  and 
twisted  his  handkerchief  around.  Addressing 
Ike  Fish,  he  said :  "Yon  don't  kere  if  I 
come  in?"  Ike  said,  "No;  1  don't  care  if 
you  come  In."  Appellant  sat  down  on  the 
rtde  of  the  bed,  and  said :  **That  Is  the  wo- 
man I  love.  Any  time  that  she  wants  to 
she  can  come  back  to  me.  I  will  take  her 
back."  He  was  addressing  Ike  Fish  at  the 
time.  Ike  said :  "I  have  nothing  to  do  with 
It.  It  looks  like  to  me  if  I  had  a  girl,  and 
had  ordered  her  out  of  doors,  and  she  would 
not  come  back,  I  would  leave  her  alona" 
At  that  time  appellant  asked  Ike  Msh's  per- 
mission to  go  out  Into  the  back  yard.  Ike 
bowed  hlB  head.  Appellant  then  went  into 
the  back  yard.  In  a  short  time  he  returned, 
buttoning  up  his  trousers.  Witness  was  In 
the  kitchen,  fixing  to  sprinkle  some  clothes. 
Ike  Fish  was  sitting  in  the  middle  room  by 
the  side  of  the  table,  with  one  hand  on  the 
back  of  his  head  and  the  other  on  the  table. 
Witness  never  heard  Ike  Fish  move  at  all. 
When  appellant  returned  to  the  house,  no 
remarks  of  any  kind  passed  between  him  and 
Slsh.  As  soon  as  he  got  Into  the  house,  he 
began  firing.  What  the  shots  were  fired,  Ike 
Fish  Jumped  up  and  ran  to -the  middle  door, 
and  appellant  flred  two  more  shots.  At  the 
time  Fish  had  no  weapon  othor  than  a  small 
knife  wfaldk  was  in  his  pocket  A  man  by 
the  name  of  Tom  Smith  was  In  the  house 
when  the  shoottng  took  place;  The  shooting 
tofdc  Idace  on  Saturday,  and  the  Tuesday  he- 
ftore  appellant  had  told  her  that  he  was  go- 
Inc  to  kill  Fish.  Tbm  Smith,  the  other  n^ro 
Hresent,  testified  that  he  had  been  In  the 


house  two  or  three  minutes  whoi  the  shoot- 
ing took  placoi  Prior  to  that  time  he  did 
not  know  anwUant  While  he  and  Fish 
were  seated,  appellant  asked  permission  to 
go  into  the  back  yard.  Fish  bowed  his  head. 
In  a  short  time  appellant  returned.  As  he 
walked  b^een  witness  and  Fltdi,  appellant 
began  diootlng.  Fish  was  sitting  down  at 
the  time.  No  words  passed  between  appel- 
lant and  Flah. 

Maggie  Baker  testified  that  about  tm  min- 
utes before  the  shooting  to(A  place  she  left 
her  house  for  the  purpose  of  going  orer  to 
the  house  of  a  neighbor.  When  she  left,  she 
told  Lennis  Toung  not  .  to  lock  the  door,  as 
she  would  be  back  in  a  minute.  She  saw  ap- 
pellant on  the  Saturday  momli^  next  pre- 
ceding the  homlddew  .^peUant  asked  if  he 
could  go  to  her  house,  as  he  wanted  to  talk 
to  Lennis.  Vntnen  told  blm  that  be  could 
not  go  to  her  house,  as  she  did  not  want  any 
trouble  In  her  house.  As  she  left  her  house 
on  the  afternoon  of  the  homldde,  she  saw 
appellant  standing  on  the  comer  of  Dnnaa- 
way  and  Pine  streets.  Api>ellant  was  looking 
right  at  her.  The  place  where  he  was  stand- 
ing Is  six  or  seven  houses  from  her  bouse. 
Appellant  did  not  say  anything  to  her.  Some 
one  informed  her  of  the  shooting  and  she  re- 
turned hom&  She  got  there  shortly  before 
FiBh  died.  The  coroner  of  Fayette  county 
testified  that  Fish  had  been  shot  four  times 
on  the  right  side ;  that  any  one  of  the  shots 
was  sufficient  to  produce  death. 

The  defendant  testified  that  he  was  33 
years  old.  He  had  lived  In  Ijexlngton  since 
1900.  He  bad  never  been  arrested  before.  He 
had  been  living  with  Lomis  Xoung,  but  saw 
that  she  was  going  to  get  him  In  bad.  On 
that  account  he  put  her  out,  and,  giving  her 
the  few  tilings  she  had,  told  her  to  stay  out 
He  did  not  want  to  be  bothered  with  her  In 
any  shape  or  fashion.  Afterwards  she  re- 
turned and  asked  for  money.  He  told  her  he 
needed  his  money  to  ^y  his  debts.  After 
that  he  went  up  to  the  house  where  Lennis 
Young  lived  to  get  some  receipts  she  bad  for 
bis  furniture.  While  In  there,  somebody 
hit  him  over  the  head  with  an  iron  poker 
twlca  He  fell  on  the  floor,  and  did  not  find 
out  who  had  done  It  He  afterwards  found  out 
it  was  Ike  Fish,  Ike  Fish  was  a  big  man — • 
six  feet  tall,  or  taller.  Witness  was  only  five 
feet  tail.  After  he  had  the  trouble  with  Ike 
Fish,  he  stayed  out  of  the  way.  At  that 
time  Ike  Fish  was  living  with  Maggie  Bak- 
er.  After  Ike  was  released  from  the  work- 
house, appellant  nerer  saw  him  until  tiie  day 
of  the  killing,  nor  did  he  make  any  effort 
to  find  him.  He  was  making  an  effort  to 
keep  away  from  him,  as  he  was  seared  of 
him.  Be  went  to  M^gie  Baker's  house  be* 
cause  Marale  told  him  to  go  there.  Majvie 
invited  blm  to  come  up.  When  be  went  up 
there,  he  did  not  know  that  either  Ike  Fish 
or  Lennis  Yonns  was  there.  When  he  got 
ther^  be  found  Ike  and  Lamia.  He  did  not 
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rap  tax  the  door  aa  Hie  door  was  not  fasten- 
ed. Wh&L  be  went  In,  Ike  was  sitting  In  tbe 
middle  room  next  to  tbe  flr&  He  did  not  see 
Ike  wben  be  first  vent  In;  did  not  know  he 
was  in  there  until  he  got  In  and  sat  down. 
When  he  saw  Ike,  Ike  ssld,  "Ton  come  to 
see  me?"  Appellant  said,  "No,  sir;  I  come 
to  see  Maggie  Baker."  Ike  tfa«i  said,  "Ton 
son  of  bitch,  you  s^t  me  to  the  workbonse." 
Ai^Ilant  said,  "No,  sir;  I  didn't  send  you 
to  the  wotkbonse;"  After  that  appellant 
went  Into  the  back  yard  and  tried  to  get  oat 
over  the  back  fence.  He  went  out  because 
he  was  afraid  of  Ike  Bisb.  After  be  got  out 
into  tbe  back  yard,  he  found  there  was  a 
big,  high  fence  all  around,  and  there  was  no 
way  for  falm  to  get  out  He  then  came  back 
Into  the  house.  Before  be  got  to  the  door, 
some  one  said,  "Fasten  tbe  door."  As  he 
came  Into  the  bouse,  both  Ike  and  Tom 
Smith  were  standing  up  facing  each  other. 
He  passed  between  them.  Witness  then  cor- 
rected tbe  above  statement,  and  said  that 
Tom  Smith  was  sitting  down,  facing  Ike 
Fish,  while  Ike  was  standing  up  by  tbe  side 
of  tbe  door.  Ike  bad  bis  hand  In  bis  l^t 
pocket  As  be  passed  through  the  house,  be 
never  stopped  at  all.  His  purpose  was  to 
get  out  of  the  bouse.  Wben  be  got  inside 
the  middle  door,  Ike  Flsb  "kinder  broke  at 
him,"  gritting  bis  teeth.  Neither  of  them 
Bald  anything.  Appellant  then  wait  on  to 
tbe  front  door.  When  Fish  made  his  break 
at  appellant  Fish  had  bis  band  In  his  pock- 
et, and  appellant  pulled  his  pistol.  Appellant 
shot  Fish  with  bis  left  band,  and  at  tbe 
same  time  was  trying  to  unlock  tbe  front 
door  with  bis  right  band.  Appellant  further 
says  that  be  never  bad  any  feeling  or  de- 
sire for  revenge  or  anything  of  that  sort 
against  Ike  Fish.  He  was  just  scared  of 
him — that  was  all.  He  did  not  want  any- 
thing to  do  with  Ike  Fish  at  all.  He  bought 
his  pistol  from  a  boy  down  on  tbe  Kentucky 
river.  He  bought  it  about  a  week  before 
the  killing,  and  before  he  and  Lennls  Young 
spUt  np.  He  was  not  In  tbe  habit  of  carry- 
ing a  pistol,  but  was  going  out  the  railroad 
to  bis  brother's  In  tbe  country  that  nl^t, 
and  bad  the  pistol  In  his  pocket  to  protect 
himself  from  hobos.  On  cross-examination 
atvellant  denied  seeing  Maggie  Baker  go 
down  the  street  He  said  that  Ike  Fish  was 
In  tbe  middle  room  wben  be  came  In,  and 
that  be  was  so  scared  he  was  afraid  Ike 
would  get  blm  If  he  tried  to  leave  tben.  He 
went  out  Into  the  hack  yard,  although  he 
had  to  pass  by  Ike  Flsb.  He  thought  It  was 
beat  to  go  ont  that  way.  The  reason  be  did 
not  get  oot  tlie  back  way  was  that  the  fence 
was  over  hla  head.  Tbe  reason  that  he  came 
back  into  the  house  was  that  be  could  not 
stay  out  In  the  back  yard.  He  never  Intend- 
ed to  bother  Ike  until  Ike  made  the  break  at 
blm.  It  was  Tom  Smith  who  said  "Shut  ttie 
front  door,"  and  a  woman  in  tbe  front  room 
shut  it. 


A  policeman  testified  that  Ike  Flafa  was  a 
big,  rawhoned  negro,  weighing  perhaps  160 
or  170  pounds,  and  five  feet,  'elevai  tnchea 
tall.  In  rebuttal,  Lennls  Toong  testified 
that  no  one  called  out,  "Shut  the  door."  Sbe 
also  testified  that  there  was  a  side  gate  In 
tbe  back  yard,  and  that  this  gate  was  open 
all  the  time.  Tbe  gate  was  aa  binges,  and 
could  be  dosed.  Tom  Smith  also  testified 
that  he  never  said  to  anybody,  "Shut  tbe 
door."  He  furth^  testified,  however,  that 
be  guessed  the  door  was  closed  and  locked. 

For  the  appellant  it  Is  insisted  that  tbe 
verdict  Is  not  flagrantly  against  tbe  evidence, 
but  is  manifestly  tbe  result  of  prejudice  and 
passion  on  the  part  of  tbe  jury.  In  this  con- 
nection it  is  Insisted  that  tbe  evidence  shows 
that  appellant  had  driven  Lennls  Young  from 
his  home,  and  bad  ceased  to  have  anything 
to  do  with  her,  and  that,  therefore,  tbe  mo- 
tive of  Jealousy  Is  lacking.  It  Is  also  Insisted 
that  appellant  after  Fish  struck  him.  had 
Fish  arrested,  and  let  the  law  take  Its  course 
and  that  therefore  the  motive  of  revenge  Is 
wanting.  It  will  be  observed,  however,  that 
appellant  bases  bis  whole  defense  on  the  fact 
that  be  did  not  know  Ike  Flsb  was  in  Maggie 
Baker's  house,  and  that  be  went  there  to  see 
Maggie  at  her  invitation.  Being  afraid  of 
Ike  Fish,  be  attempted  to  escape  by  going  out 
in  the  back  yard.  Finding  the  fence  too  high 
to  climb  over,  he  returned  to  the  bouse.  Fish 
then  gritted  bis  teeth,  and  started  towards 
appellant;  and,  believing  that  he  was  In 
danger,  he  fired  at  Fish.  Tbe  evidence  for 
the  commonwealth,  however,  shows  that 
Maggie  Baker  had  never  invited  blm  to  the 
house,  but,  on  the  contrary,  bad  told  him 
not  to  come.  Notwithstanding  tbe  fact  that 
appellant  claims  that  be  did  not  know  Ike 
Fish  was  in  the  house,  he  admits  that  be 
knew  Flab  lived  there.  While  insisting  that 
he  went  to  the  bouse  to  see  Maggie  Baker, 
the  latter  swears  that  after  she  left  the 
house  sbe  saw  appellant  on  tbe  corner  and  . 
appellant  saw  her.  Appellant's  statement 
that  when  he  got  Into  the  house  be  went  Into 
the  back  yard  to  escape,  but  that  be  could 
not  do  BO  on  account  of  the  be^ht  of  the 
fence,  Is  not  borne  out  by  tbe  physical  facts. 
He  was  In  tbe  front  room  while  Ike  Flsb  was 
in  the  middle  room.  Had  be  desired  to 
escape  he  could  have  gone  out  the  front  door. 
Instead  of  doing  this  he  passed  ngtt  by  Fish, 
though  dalmlng  to  be  afraid  of  him.  Wben 
he  got  into  the  baidc  yard,  he  could  have 
escaped  through  the  gate,  or.  If  necessary, 
over  the  fence.  Instead  of  doing  this,  he 
came  bade  Into  the  house,  and  again  pfused 
by  the  mad  whom  he  claims  he  was  tryiag  to 
avoid.  At  the  time  EUsh  had  only  a  small 
praiknife.  App^nt  dalma  that  Flsb  started 
toward  him  with  bis  hand  in  his  left  pocket. 
At  tbat  time  appellant  claims  to  have  been  at 
the  front  door,  and  that  be  shot  Pish  with 
his  left  hand  while  trying  to  unlodk  the  door 
with  his  right  Ue  does  not  claim  that  Fish 
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made  a  single  remulE  to  blm  when  be  oame 
back  Into  tbe  tionae.  Bven  if  we  give  foU  af- 
fect to  appellant's  own  statement.  It  may  be 
doubted  If  It  abowa  tbat  appellant  believed 
and  bad  reasonable  sronnda  to  believe  tbat  be 
was  In  danger  of  death  or  bodily  barm  at  Qie 
bands  of  Flab,  or  tbat  It  was  necessary,  or 
appeared  to  appellant  in  tiie  exercise  of  rea- 
sonable judgmoit  to  be  necessary,  to  shoot 
Fish  four  times  wtQi  a  pdstol  in  order  to 
avert  any  real,  or  to  the  def  aidant  apparent, 
dangler  at  the  hands  of  Fish.  On  tbe  other 
hand,  tbe  evldoioe  for  Uie  commonwealth 
shows  that  app^nt  and  Lumls  Tonng  bad 
lived  together.  She  left  him  and  took  np 
with  Fish.  Appellant  thffii  wrat  to  see  her, 
and  had  a  difficulty  with  Fish.  Fish  stmdc 
him  a  severe  blow  on  the  head.  He  had 
therefore  two  motives  for  the  homicide — 
one  of  Jealousy  and  one  of  revengb  A  few 
days  before  the  homicide  app^nt  told 
Lennls  Young  he  was  going  to  kill  Fish. 
Who)  sKtellant  went  to  tbe  house  on  the  day 
of  the  honddd^  be  protested  tbat  be  did  not 
go  there  to  make  a  fuss,  bat  be  carried  bis 
pistol  with  bim.  According  to  the  common- 
wealth's witneases,  FLsh  never  attempted  In 
any  way  to  attadE  or  injure  appellant,  nor 
did  be  use  offensive  language  In  the  presence 
of  appellant  When  appellant  asked  Fish's 
permission  to  go  out  into  the  back  yard,  Fish 
nodded  his  assent  Appellant  went  into  the 
yard,  and  was  buttoning  up  his  trousers  as 
he  returned.  Th^  was  a  closet  In  the  yard. 
When  he  got  back  Into  the  house  Fish  was 
sitting  down.  Without  a  word  being  said  by 
either  of  them  he  pulled  his  pistol  and  began 
0ring.  He  shot  Fish  four  times.  Any  one  of 
the  shots  was  sufficient  to  cause  death. 

[2]  We  cannot  reverse  a  case  merely  be- 
cause the  Jury  believed  the  witnesses  for  the 
commonwealth  rather  than  the  accused.  If 
the  witnesses  for  the  commonwealth  are  to 
be  believed,  appellant  was  guilty  of  a  pre- 
meditated and  unprovoked  murder,  and  It  is 
difficult  to  see  how  the  Jury  could  have 
reached  any  other  conclusion. 

[3]  The  mere  fact  that  the  Jury  Imposed 
upon  appellant  the  highest  penalty  prescribed 
by  the  law,  or  returned  their  verdict  within 
five  minutes  after  the  case  was  submitted, 
cannot  be  r^arded  as  evidmce  of  prejudice 
or  passion,  when  the  vordict  is  fully  war- 
ranted by  the  facts. 

[4]  But  it  is  InaiBted  that  the  Judgment 
should  be  reversed  because  of  tbe  improper 
argument  of  the  commonwealth's  attorney. 
Tbe  language  complained  of  Is  as  follows: 
"At  tbe  b^lnnlng  of  this  term  of  court  there 
woe  nine  murder  cases  on  the  docket  Now, 
gentlemen,  this  is  a  deplorable  state  of  af- 
fairs, and  It  will  never  be  stopped  until  we 
a&ad  some  of  them  to  the  chatr."  The  record 
further  shows  that  counsel  for  appellaut  ob- 
jected to  the  foregoing  statement  and  the 
court  sustained  the  objection  and  withdrew 


the  atatonent  from  the  consideration  of  the 
Jury. 

[I]  While,  of  course  every  man's  inno- 
cence or  guilt  should  be  determined  by  the 
Jury  from  the  facts  of  the  partlcalar  case, 
and  no  man  should  ever  be  convicted  or 
made  to  anffer  a  severer  punishment  than 
the  facts  warrant  merely  because  of  the  prev- 
alence of  crime  in  the  community,  yet  it  has 
always  been  regarded  as  within  the  limits  of 
Intimate  argument  to  insist  upcm  the  Jury 
doing  its  duty  tat  tba  purpose  of  preventing 
bloodshed  and  crime,  Meredith  v.  Conmion- 
wealth.  148  Ky.  106,  146  S.  W.  407.  In  this 
ease  tbe  commonwealth's  attorn^  went  too 
far.  It  was  not  proper  to  bring  to  tbe  atten- 
tion of  the  Jnry  or  to  comment  on  tbfi  fact 
Uiat  there  were  nine  murder  cases  on  the 
docket.  But  the  reeord  In  this  case  diows 
no  error  in  tbe  admission  or  rejection  of 
evidence.  The  iDatnictlons  are  in  the  usual 
form,  and  are  not  subject  to  crltidsm.  In 
every  other  respset  appellant  had  a  fair  and 
Impartial  trial.  In  view  of  tbe  fact,  there- 
fore, that  tbe  court  sustained  an  objection  to 
the  statement  made  by  the  commonwealth's 
attorney,  and  withdrew  it  from  the  considera- 
tion of  the  Jury,  and  in  view  of  tbe  uniform 
rule  that  a  case  will  not  be  reversed  on  ac- 
count of  Improper  argument  where  the  trial 
In  other  respects  is  fairly  conducted,  and 
It  appears  that  no  other  verdict  could  have 
been  rendered,  the  Judgment  of  conviction 
will  not  be  disturbed.  Truax  v.  Common- 
wealth. 149  Ky.  689.  149  8.  W.  1033. 

Judtnnent  al&rmed. 


BOARD  OF  EDUCATION  OF  CITY  OF 
HATSVILLD  v.  hEB  et  al. 

(Coart  of  Appeals  of  Kentucky.   May  8,  1818.) 

1.  Schools  ano  Schooi.  DIstbiots  (|  101*)— 
Fiscal  Majtaobment— Taxation. 

Ky.  St.  I  H490.  BUbsea  2,  authorizes  a  <^ty 
anuQai  ad  v^orem  tax  not  exceeding  75  cents 
on  the  hundred  dollars  of  propertr  taxable  for 
state  purposes,  and,  in  addition,  not  exceeding 
50  cents  on  the  hundred  dollars  for  the  main- 
tenance of  public  BCfaools  or  tbe  erection 
school  buildings,  and  not  exceeding  DO  cents  to 
meet  the  principal  and  interest  of  any  authoris- 
ed bonded  debt  which  section  was  amended  by 
Acts  1904,  c.  112.  pcovidinr  upon  the  approvu 
of  the  voters  at  an  election  for  an  additional  tai 
of  not  exceeding  16  cents  on  the  f  100  worth  ol 

firoperty  for  the  public  schools  or  st^ool  bnild- 
ngs.  Section  3490,  aubsec  34.  provides  that 
if  at  any  time  the  board  of  council  shall  deem 
it  neceasan  to  incur  any  indebtedness,  the  pay- 
ment of  which  cannot  be  met  without  excecning 
the  annual  income  of  a  city,  they  shall  give 
notice  of  an  election  to  determine  whether  tbe 
indebtednsss  shall  be  incurred,  but  that  such  In- 
debtedness shall  not  exceed  the  constttntlonal 
limit  Had,  that  taxes  levied  to  create  a  sink- 
ing fond  to  redeem  bonds  issued  to  erect  school 
buildings  were  levied  for  the  erection  of  school 
buildings;  and  hence  the  board  of  education 
could  not  levy  a  tax  of  60  cents  in  addition  to 
the  levy  for  nnUng  fund  pnrpotes,  but  such  levy 
must  be  considered  in  determining  whether  tbe 
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limit  of  50  cents  on  tbe  (100  (or  the  erection  of 
buildiDgs  for  flchool  purposes  was  exceeded. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scliool  EHstricts,  Cent  Dif.  11  230^  2S2;  Dec 
Dig.  flOL*] 

2.  ScHoou  AHD  School  Dxstbiotb  (|  101*>— 
Taxation— Rats  or  Taxation. 

The  statutes  did  not  contemplate  that  the 
tax  rate  for  the  erection  of  public  school  build- 
ings and  the  maintenance  of  public  schools 
should  exceed  50  cents  on  the  $100  without  the 
approval  of  a  majoritj  of  the  voters  voting  at  an 
election  held  under  Acts  1904.  c  112. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent  Dig.  i|  236,  252;  Dec 
Dig.  I  lOL*] 

Appeal  from  Circuit  Court,  Mason  Coant?. 

Action  by  J.  Wesley  Lee  and  others 
against  the  Board  of  Education  of  the  City 
of  MaysTllle.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Worthtngton,  Gochzan  ft  Browning,  of  Mays- 
Tllle. for  appellant  W.  H.  Bees,  of  Mays- 
Tllle,  for  appellees. 

OLAY,  O.  [1]  The  question  presented  on 
this  appeal  Is:  Are  taxes  levied  by  the  board 
of  coandl  of  a  city  of  the  fourth  class  to  cre- 
ate a  sinking  fond  to  redeem  bonds  issued  by 
tbe  city  for  the  purpose  of  erecting  school 
buildings  Included  within  the  50- cent  tax 
limit  prescribed  by  subsection  2,  S  3490,  Ken- 
tucky. Statutes,  or  may  the  board  of  educa- 
tion require  the  levy  of  a  tax  of  50  cents  on 
the  $100  in  addition  to  the  taxes  so  levied 
for  sinking  fond  purposes? 

The  qnestioD  arises  in  the  following  way: 
For  tbe  year  1912  the  board  of  education  of 
the  city  of  Maysvllle  fixed  the  amount  of 
money  necessary  to  defray  the  expenses  of 
maintaining  the  schools,  improving  or  con- 
structing buildlngB,  etc.,  at  $26,248.  The 
amount  to  be  derived  from  the  school  fund 
of  the  state  and  from  sources  other  than 
municipal  taxation  was  estimated  at  $7,900. 
The  sum  necessary  to  be  raised  by  the  city 
was  fixed  at  $18,438.  Pursuant  to  the  pro- 
visitms  of  section  8694,  a  report  showing 
the  above  t&cta  was  duly  filed  with  the  prop- 
er officer  of  the  dty,  who  laid  It  before  the 
city  counclL  That  body  levied  for  school 
purposes  a  tax  of  37  cents  on  each  $100  worth 
of  taxable  property.  As  tbe  taxable  property 
for  the  year  1912  was  only  $4,161,018. 
the  tax  so  levied  was  sufficient  to  produce 
an  income  of  only  $15,395.76,  thus  leaving  a 
deficit  of  $3,043.24  between  the  estimated  ex- 
penses and  the  proceeds  of  the  tax  levied 
by  the  idtj  counclL  Thereupon  the  board 
of  education  brought  this  action  of  manda- 
mus against  the  mayor  and  members  of  the 
board  of  council  to  compel  them  to  levy  a 
tax  sufficient  to  produce  a  revenue  of  $18,- 
438,  the  sum  which  the  report  made  to  tbe 
board  of  council  showed  was  necessary  to  be 
raised  by  municipal  taxation.  It  developed 
on  the  hearing  that  on  September  8,  1906, 
the  board  of  council  of  the  dty  of  MaysvUle, 

•For  other  easts 


upon  the  recommendation  of  the  board  at 
education,  enacted  an  ordinance  submitUng 
to  the  qualified  voters  of  the  dty  of  Mays- 
villa  the  proposition  wheOier  or  not  said  ct^ 
sboald  incur  an  Indebtedness  of  $80,000; 
and  lasne  4  per  cmt  oonpon  bonds  for  that 
amount  for  the  pnrpom  of  porduutng  two 
lots  of  ground,  and  arecttng  tliereon  a  blg^ 
sdiool  building  and  a  distzict  adiotd  boOd* 
lug.  The  ordinance  anthorlslng  tbe  Ind^rted- 
ness  provided  for  an  annna!  levy  of  8  cent^ 
or  so  much  thereof  as  ml^t  be  neoesBujr* 
on  each  $100  worth  of  all  the  assessed  prop- 
er^  of  the  dty  of  HaysTllle  for  the  parpoae 
of  paying  the  coupons  attadwd  to  the  bonds 
as  they  should  become  dn%  and  b^jnning 
with  the  year  1913  for  an  annual  levy  of 
20  cents,  or  so  much  thereof  as  might  be 
necessary,  on  each  $100  worth  of  all  tbe  as- 
sessed value  of  all  the  taxnUe  proper^  In 
the  dty,  for  the  purpose  of  creatine  a  elnk- 
ing  fund  to  pay  said  bonds.  Pursuant  to 
this  ordinance,  an  election  was  duly  held, 
and  the  proposed  Indebtedness  anttufflzed 
a  vote  of  more  tlian  two-thirds  of  tb»  qnaU- 
fled  voters.  Bonds  of  the  dty  amonntlng  to 
$60,000  were  thereafter  issued,  and  the  pro- 
ceeds thereof  expended  for  the  purpose  set 
out  in  the  ordinance. 

In  the  year  1908  the  board  of  conndl.  upon 
the  recommendation  of  the  board  of  educa- 
tion, enacted  an  ordinance  submitting  to  the 
voters  the  proposition  whether  or  not  the 
dty  should  Incur  a  farther  indebtedness  of 
$30,000,  and  issue  4  per  cent  coupon  bonds 
therefor  for  the  purpose  of  completing  the 
high  school  building  and  the  district  school 
building,  and  repairing  and  improving  other 
sdiool  property  in  the  dty.  The  ordinance 
provided  for  an  annual  levy  of  4  cemtB,  or  so 
much  thereof  as  might  be  necessary,  on  each 
$100  worth  of  the  assessed  property  of  the 
city  of  MaysvUle,  to  pay  the  coupons  attach- 
ed to  the  bonds,  and  beginning  with  the 
year  1923  for  an  annual  levy  of  20  cente,  or 
so  much  thereof  as  might  be  necessary,  on 
each  $100  worth  of  the  assessed  value  of  the 
taxable  property  in  tbe  dty.  for  the  purpose 
of  creating  a  sinking  fund  to  pay  the  bonds. 
This  additional  indebtedness  was  also  au- 
thorized by  a  vote  of  the  people,  and  tha 
bonds  were  Issued  and  the  proceeds  used  for 
the  purposes  set  out  In  the  ordinance.  Hav- 
ing provided  for  the  payment  of  the  annual 
interest,  tbe  board  of  coandl  annually  levies 
a  tax  sufficient  to  raise  the  sum  of  $3,600, 
or  4  per  cent,  on  the  total  amount  of  the 
bonds,  amounting  to  $90,000.  Tbe  trial  court 
held  that  the  annual  Interest  of  $3,600  was 
a  part  of  the  cmrrent  school  expense  for  each 
fiscal  year,  and  that  taxes  levied  to  raise 
this  Interest  were  necessarily  a  part  of  the 
levy  for  school  purposes,  and  should  be  taken 
into  consideration  In  determining  whether 
or  not  the  limitation  of  60  cents  on  each 
$100  worth  of  taxable  ivoperty  prescrUted 
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bj  BQlMectlon  2,  |  8480,  Kentucky  Statutes, 
wu  exceeded.  As  a  levy  of  60  cents  would 
jldd  only  120,800.08.  It  was  tberefare  nec- 
eesBTy  to  deduct  tram  tbat  stun  tiie  sum  of 
13,600,  the  asnoal  interest  on  the  bonded  In- 
dditediiess,  for  tbe  payment  of  wMdi  pro* 
vision  bad  already  been  made  by  tbe  board 
o<  eoancll,  tbus  leavlnff  Qie  sum  of  $17,200,- 
0^  to  raise  wfalcb  It  was  the  duty  of  tbe 
board  of  council  to  levy  the  necessaxy  tax. 
The  court  therefore  held  that,  as  the  tax  of 
87  cents  tberetitfore  levied  by  the  board  ot 
council  was  sufficient  to  raise  only  $1536.76, 
tbe  council  could  be  required  to  levy  an  addi- 
tional tax  sufficient  to  raise  the  difference 
betwerai  the  sum  of  $16,395.78  and  tbe  sum 
of  $17,206.09,  or  the  sum  of  $1,800.33,  which 
could  be  done  without  exceeding  the  tax  lim- 
it of  50  cents  on  each  $100  worth  of  taxable 
property.  Judgment  was  entered  accord- 
ingly, and  the  board  of  education  appeals. 

By  section  167  of  the  CoDstltutlon,  the  tax 
rate  for  other  than  school  purposes  for  dtles 
having  a  population  of  less  than  10,000  Is 
limited  to  76  cents  on  the  $100.  Subsection 
2,  I  3490,  Kentucky  Statutes,  is  as  follows: 
**To  levy  and  collect  for  municipal  purposes 
an  annual  ad  valorem  tax  not  exceeding  sev- 
enty-five cents  on  every  hundred  dollars  of 
all  property  made  taxable  by  law  for  state 
purposes;  In  addition  not  exceeding  fifty 
cents  on  the  hundred  dollars'  worth  of  prop- 
erty taxable  for  state  purposes,  for  the 
maintenance  of  public  schools,  or  the  erec- 
tirni  of  buildings  for  public  school  purposes; 
■ud  not  exceeding  fifty  cents  to  meet  the 
principal  and  Interest  of  any  bonded  debt 
hereinafter  authorized;  and  not  exceeding, 
one  dollar  to  meet  tbe  principal  and  Interest 
on,  and  provide  a  slnblug  fund  for  the  extinc- 
tion of,  any  bonded  debt  contracted  before  the 
adoption  of  the  present  Constltutiou,  provid- 
ed no  greater  levy  to  pay  such  Indebtedness 
be  authorized  by  the  laws  existing  at  the 
time  of  the  creation  of  such  debt"  The 
for^dng  section  was  amended  by  an  act 
approved  March  24,  1904,  and  found  in  chap- 
ter 112,  Acts  1904,  by  adding  the  following 
provision :  "And,  provided  further,  that  up- 
on approval  of  a  majority  of  the  voters  vot- 
ing upon  the  question,  at  an  election  to  be 
ordered  by  the  mayor,  npon  the  approval  of 
the  dty  council,  then  the  city  council  may 
levy  an  additional  tax  of  not  exceeding  fif- 
teen cents  on  tbe  $100  worth  of  jnoperty  for 
tbe  maintenance  of  public  schools  or  the 
erection  (tf  buildings  for  public  school  pnr- 
poaee.  Tbat  in  other  reqMcts  said  election 
sball  be  ordered  and  held  in  the  manner  pro- 
Tided  for  elections  to  eetabUsb  a  graded  com- 
mon schooL"  Subsection  84  of  section  8400 
is  as  fttllows:  "If  at  any  time  tbe  board  of 
eooncU  shall  deem  it  necessary  to  incur  any 
Indebtedness,  the  paymoit  of  which  cannot 
be  met  v^thout  exceeding  tbe  Income  and 
nveuue  provided  f<w  tbe  city  for  that  par- 
ticular year,  they  shall  give,  notice  of  an 


election  by  the  qualified  Sectors  of  the  town 
to  be  held,  to  determine  whether  such  indebt- 
edness aSuLO.  be  incurred.  Such  notice  shall 
specify  the  amount  of  the  indebtedness  pro- 
posed to  be  incurred,  the  purpose  or  purposes 
of  the  same,  and  the  amount  of  money  neces- 
sary to  be  raised  annually  by  taxation  for 
an  interest  and  slnkii«  fund,  as  herein  pro- 
vided. Such  notice  shall  be  published  for  at 
least  two  weeks  in  some  newspaper  publish- 
ed In,  or  of  general  circulation  in  such  town, 
or  by  posting  written  <ff  printed  notices  at 
three  or  more  public  places  in  such  town. 
If,  upon  a  canvass  of  the  votes  cast  at  sa<dk 
election,  it  appears  tiiat  two-thirds  of  all 
the  qualified  (Sectors  in  such  town  shall  have 
voted  in  favor  of  incurring  such  indebted- 
ness, it  shall  be  the  duty  of  the  board  ct 
conn^  to  pass  an  ordinance  providing  for 
the  mode  of  creating  such  indebtedness,  and 
of  paying  the  same;  But  such  indebtedness 
shall  not  in  any  event  exceed  tbe  limit  pro- 
vided in  the  Constitution  for  dtles  of  the 
fourth  class.  And  in  suCh  ordinances  pro- 
vidon  shall  be  made  for  the  levy  and  col- 
lection of  an  annual  tax  npcm  all  real  and 
personal  property  subject  to  taxation  within 
such  town,  sufficient  to  pay  the  interest  on 
such  indebtedness  as  it  fiiUs  due;  and  also 
to  constitute  a  sinking  fund  for  the  payment 
of  tbe  principal  thereof,  within  a  period  of 
not  more  than  twenty  years  from  the  time 
of  contracUng  tbe  same.  It  shall  be  the 
duty  of  the  board  of  council  in  each  year 
thereafter,  at  tbe  time  at  wbidi  other  taxes 
are  levied,  to  levy  a  tax  sufficient  for  such 
purpose,  in  addition  to  the  taxes  by  this 
cliapter  authorised  to  be  levied.  Such  tax, 
when  collected,  shall  be  in  tiie  treasury 
as  a  separate  fund,  to  be  invlfdably  appropri- 
ated to  the  payment  of  the  principal  and  in- 
terest of  such  indebtedness."  Sectlfm  169, 
Constitution,  is  as  follows ;  "Whoievar  any 
city,  town,  county,  taxii^  district  or  other 
manidpalllT  Is  antiiorlaed  to  ccmtract  an 
indebtedness,  it  shall  be  required,  at  the 
same  time,  to  inrovlde  for  the  collection  of 
an  annual  tax  snffidcoit  to  pay  the  Interest 
on  said  indebtedness,  and  to  create  a  sink- 
ing fund  for  the  payment  of  tiie  jnlndpal 
therettft  within  not  more  ttian  forty  years 
^m  tbe  time  of  contracting  tbe  same."  Sec- 
tion 889S,  Koitucky  Statutes,  provides: 
"Said  board  shall,  within  thirty  days  prior 
to  the  time  prescribed  for  the  levy  to  be 
made  In  the  charter  itf  dties  of  the  fourth 
class,  approximately  ascertain  tbe  amount  of 
money  necessary  to  be  used  to  d^ray  the 
expenses  of  maintaining  the  schools,  improv- 
ing or  constmctlng  bnUdings,  et  cetera, 
Uiereof,  and  any  liquidation  of  the  liabilities 
during  Oie  current  fiscal  year,  and  report 
the  same,  together  with  the  estimated  amount 
to  be  received  trom  the  comm<m  school  fund 
of  the  state,  interest  on  btmds,  endowmoits, 
et  cetera,  to  the  dty  auditor  ot  clerk,  who 
shall  thereupon  report  the  same  to  tiie  dty 
ooundl,  and  the  said  dty  eonndl  shall  make 
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Uie  necenary  levy,  and  collect  the  tax  to  pio- 
Ttde  suitable  Khoal  tmlldiiigs,  and  to  defray 
the  g^eral  expenses  necessary  for  sctao^ 
purposes:  Provided,  that  the  levy  for  any 
one  year  shall  not  exceed  that  fixed  by  law 
on  each  flOO  of  valne  of  taxable  prop^ty  in 
the  city,  88  retnmed  by  the  board  of  equali- 
Eation.  Said  tax  shall  be  paid  to  the  board 
or  anthcHTlzed  agoit  of  same,  as  fast  as  col- 
lected." 

For  the  board  of  education  It  la  Insisted 
that  It  has  no  powet  to  Incur  a  bonded  In- 
debtedness. The  dty  alone  has  the  iwver 
under  section  S490,  Kentacky  StatutM,  sd- 
pra.  When,  therefore,  die  bonded  Indebted- 
ness was  autiiorlzed  by  the  board  of  conndl 
and  the  voters  of  the  dty  of  UaysvUl^  aald 
indebtedness  became  and  was  a  debt  of  the 
dty  ot  Maysvllle  as  a  whole,  and  was  In 
no  sense  a  debt  of  the  public  adiool  system 
of  the  dty.  Being  a  debt  of  the  dty  as  a 
whol^  annual  payments  ot  Interest  are  to 
be  treated  as  an  expense  of  the  dty,  and  are 
not  chargeable  to  the  public  school  system. 
This  view,  it  Is  claimed,  is  confirmed  by  sub- 
section 2,  I  3490.  Kentucky  Statutes,  which 
provides  for  a  tax  rate  not  exceeding  50 
cents  "to  meet  the  principal  and  interest  of 
any  bonded  debt"  thereafter  authorized.  It 
is  argued  that  It  was  the  evident  purpose  of 
the  Legislature  to  provide  for  a  00-cent  levy 
for  sinking  fund  purposes  in  addition  to  the 
levy  of  50  cents  for  school  purposes.  It  is 
also  Insisted  that  the  language  of  this  court 
in  the  case  of  Frost,  etc,  v.  Central  City, 
etc..  134  Ey.  434,  120  S.  W.  367,  sustains 
the  contention  of  the  board  of  education. 
The  langiuige  referred  to  Is  as  follows:  "Cit- 
ies of  the  fourth  class  have  a  complete  system 
of  common  schools  established  by  sections 
3588-3606,  Ey.  St,  inclusive,  and  these 
schools  are  under  the  dominion  and  super- 
vision of  the  board  of  education  consisting 
of  two  trustees  from  each  ward  of  the  dty ; 
aod  for  the  support  of  theee  schools  the  dty 
is  authorized  by  subsection  2  of  section  3490 
(Russell's  St  I  1511,  aubsec  2)  to  collect  cer- 
tain taxes,  but  It  ia  manifest  that  the  taxes 
so  authorized  are  only  for  the  purpose  of 
maintaining  schools,  and  not  to  meet  the  ex- 
traordinary expense  of  erecting  new  build- 
ings." While  it  is  true  that  the  above  lan- 
guage 'does  tend  to  support  the  contention 
of  the  board  of  education.  It  was  not  neces- 
sary to  the  decision  of  the  case,  and  it  is 
quite  evident  was  used  Inadvertently;  for 
tiie  language  Itself  Is  in  the  teeth  of  the  ex- 
press provisions  of  subsection  2,  |  M90,  whldt 
Axes  a  limitation  of  50  cents  on  the  9100 
worth  of  property  taxable  for  state  purposes 
"for  the  malntoiance  of  public  schools,  or 
the  section  of  biiUdlngs  for  public  school 
puiposee."  Section  IB7  of  the  Constitution 
limits  the  tax  rate  of  dties  of  the  fourth 
class  fbr  other  than  sduml  porpoaea  to  75 
cents  on  the  flOOL  TUs  section  does  not  Im- 
poeeany  limitation  on  the  tax  rate  for  school 


purposes.  It  is  left  tor  die  Legislature  to 
fix  such  a  limitation  If  It  so  desires.  By 
subsection  2,  |  3^0,  the  Legislature  fixed 
the  limit  at  50  cents  on  the  |100.  and  the 
limit  so  fixed  applies  not  only  to  taxes  levied 
for  the  maintenance  of  sdiools,  but  fta  tbe 
erection  of  Bcho<d  buUdlngs.  The  real  qne»- 
tlon,  therefore,  la:  An  taxes  levied  to  -cre- 
ate a  sinking  fund  to  redeem  btmds  lasD«d 
for  the  purpose  of  emctlng  eebool  bidldtais* 
taxes  levied  for  the  erection  of  school  baUd- 
lugs?  Manifestly  all  taxes  levied  by  the 
board  ot  conneU  are  dther  for  Sdiool  por- 
posea  or  for  other  than  school  purposes. 
If  the  board  of  educatbm  had  desired  to 
erect  a  building  worth  flO.OOO  at  the  time 
that  It  recommended  the  erecdon  of  die  two 
buildings  worth  960,000,  and  had  Included 
the  sum  of  flO/NW  in  Its  eedmated  expeoaem 
for  that  year,  it  would  hardly  be  contended 
that  dila  sum  would  not  be  included  In  the 
50-cent  limit  Or,  it  desiring  to  erect  a 
building  wordi  910,00(^  and  not  wtehing  to 
levy  the  whole  amoont  In  one  year,  bad  ask- 
ed for  92.000  a  year  for  five  successive  years, 
then  for  like  reason  the  sum  so  asked  each 
year  for  the  erection  of  buildings  would  nec- 
essarily be  included  within  the  limit  of  50 
cents.  What,  then.  Is  the  difference  In  prln- 
dple  between  levying  the  whole  sum  at  once 
or  levying  so  much  each  year  in  order  to 
raise  a  suffid^t  sum  to  erect  a  building,  and 
the  method  adopted  In  the  present  case  of 
borrowing  the  money  for  the  purpose  of 
erecting  school  buildings,  and  levying  each 
year  a  sum  sufficient  to  pay  the  prindpal 
and  Interest  on  the  sum  so  borrowed?  In  ei- 
ther case  the  taxes  levied  are  levied  for  the 
erection  of  school  buildings,  and  are  neces- 
sarily Included  within  the  50-cent  limit  The 
tax  limit  prescribed  by  subsection  2  of  sec- 
tion 3490  la  not  necessarily  confined  to  the 
estimated  expenses  as  fixed  by  the  board 
of  educadon  pursuant  to  section  3595.  It  is 
a  limitation  on  tbe  power  of  the  board  of 
council.  In  lerying  taxes  for  school  pur- 
poses. It  cannot  exceed  the  rate  fixed.  When 
the  bonded  indebtedness  In  question  was  In- 
curred, it  was  the  mandatory  duty  of  the 
board  of  council  to  provide  for  the  levy  of 
an  annual  tax  suffident  to  pay  the  Interest 
on  said  indebtedness,  and  to  create  a  aink- 
Ing  fnnd  to  pay  the  prindpal  thereof.  Sec- 
tion 159,  Constitution;  subsection  34,  {  3490, 
Kentucky  Statutes.  It  matters  not  whether 
the  annual  Intereet  Is  estimated  In  the  ex- 
penses of  tbe  board  of  education  or  not,  the 
obligation  to  levy  the  tax  cannot  be  escaped. 
Being  a  tax  that  must  be  levied,  and  being  a 
tex  that  cannot  be  regarded  in  any  other 
light  than  a  tax  levied  Cor  the  erection  of 
school  buildings,  It  fbllows  that  the  board 
of  edttcatltm  Is  not  enUtied  to  a  levy  of  SO 
cents  In  addition  to  the  levy  ftw  rtnking  fnnd 
punwaes,  but  that  the  latter  levy  must  be 
taikea  Into  consideration  In  determining 
wbethtf  or  not  the  limitation  of  60  cents  <m 
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the  $100  baa  been  exceeded.  The  fact  that 
tibe  LeglalatDie  oucted  the  ameadment  of 
March  24,  1901,  abore  set  out,  conflmu  this 
Ylenr.  That  amendmait  anthorlaea  an  addi- 
ttonal  tax  of  not  exceeding  IS  cwta  on  the 
$100  worth  of  property  for  the  maintenance 
■of  the  pabUc  achoola  cfr  the  section  of  bnild- 
tngs  for  school  irarposes,  npm  the  approval 
«f  a  majorltr  of  Ihe  voters,  voting  upon  the 
^gneetfon  at  an  etectlcm  to  be  held  for  that 
porpoaa 

[2]  Bj  anthorliing  a  levy  of  SO  cents  wlth- 
ont  a  vote  of  the  people,  and  an  additional 
iev7  of  V$  cents  with  a.  vote  of  the  iieople, 
we  think  It  reasonably  clear  that  the  Legis- 
lature did  not  intend  that  tlie  tax  rate  for 
the  maintenance  of  the  sduxds  and  the  erec- 
tloit  of  sduw)  buildings  should  exceed  GO 
cents  on  the  f  100  ,worth  of  taxable  pn^>erty, 
witbont  the  approval  of  a  majority  of  the 
voters,  voting  at  an  election  held  pursnant 
to  the  aforesaid  amendment  If  at  any  time 
in  tlie  futore  tiie  board  of  education  finds 
Chat  because  of  the  tax  levy  for  dnUng  fond 
^irposesi  «■  for  any  other  reason,  the  60- 
cent  levy  is  InanfficteDt  for  the  proper  main- 
tenance of  the  schoobi,  it  may  apply  to  the 
mayor  and  oonncil  of  the  city  to  order  an 
election  for  the  purpose  of  submitting  to  the 
qnalifled  voters  of  the  city  the  question 
whetlier  or  not  an  addtti<mal  tax  of  not  ex- 
ceeding 15  cents  shall  be  levied  for  school 
vnrposea. 

Judgment  affirmed. 


LOniSVILLB  &  N.  B.  OO.  T.  HOPKINS 

COUNTY  et  aLt 
(Court  of  Appeals  of  Kentucky.    Hay  14, 
1913-) 

L  Raiumads  (I  99*)  —  OBOsaiNas  —  BStab- 

XJSHMXHr— OBADB  CbOSSINO— ABOUTIOlf— 
BUDQES. 

The  L^Ulatare  In  the  exerclae  of  its  po- 
lice powsr  to  r^ulate  railroad  crosdngt  may 
proluMt  or  require  the  abolition  of  crade  cross- 
ings, and  require  the  construction  of  bridges  or 
viaducts  at  crossings,  or  authorize  a  municipal 
oorporation  to  Teqnire  them,  and  may  require 
railroad  companies  to  build  bridges  over  their 
tracks  at  th^r  own  expense  vhere  public  safe- 
ty, coOTenieoce,  or  welfare  require  it. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  29^-290,  297-304;  Dec.  Dig.  f 
99.*] 

2.  RaXLBOADB    (I  98*)  —  HlOHWATB  —  ESTAB- 

uenmtn  —  GBOBsinas  —  GonsTBUorzoir  or 
Bbidox— Liability  or  Railboad. 

Ky.  St  I  708,  Bubd.  5,  authorizes  railroads 
to  croM  hignwayt,  but  regnires  that  they  re- 
store the  aame  ta  thdr  former  condition  as 
near  aa  may  be,  and  construct  suitable  road 
crooslngs  by  putting  planks  between  the  rails, 
and,  in  case  the  railroad  la  constructed  on  any 
pnUic  street  or  alley,  it  thall  be  only  with  the 
oonaoit  of  the  authorities  of  the  city.  Held, 
that  such  statute  only  contemplated  the  cross- 
hig  of  a  highway  by  a  railroad  track  at  grade ; 
and,  this  being  the  only  statute  bearing  on  the 
•abject  of  railroad  croBsings.  the  county  coart 
In  pioceedinip  against  a  railroad  company  to 
condemn  a  crossing  for  a  new  highway  over  the 


railroad's  track  which  was  located  In  a  cut 
could  not  compel  the  railroad  company  to  con- 
struct and  maintain  a  bridge  at  its  own  ex- 
pense to  carry  the  highway  over  its  tracks. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  284-290;  Dec  Dig.  |  90.*] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Petition  by  Hopkins  County  and  others 
to  condemn  a  crossing  over  the  tracka  of  the 
LoulsTllIe  &  Nashville  Railroad  Company  for 
a  new  road.  From  an  order  re<(uliing  the 
railroad  company  to  construct  a  bridge  to 
carry  the  road  over  its  tracks  at  its  own  ex- 
pense, it  appeals.    Reversed  and  remanded. 

Benjamin  D.  Warfleld  and  O.  H.  Moorman, 
both  of  Louisville,  and  Laffoon  ft  WaddiU. 
of  MadlsonviUe,  for  appellant  Lett  F.  Mc- 
laughlin, of  MadUnnviUe,  for  appellees. 

MILLER,  J.  This  proceeding  was  begun 
by  a  petition  to  the  Hopkins  county  court 
to  establish  a  new  road  to  be  known  as  the 
"McLaughlin  Avenue  Public  Road"  through 
the  suburbs  of  the  city  of  MadisonvlUe.  The 
proposed  highway  crosses  the  land  and  right 
of  way  of  the  appellant  at  a  point  where 
Its  road  passes  through  a  cut  22  feet  deep. 
The  county  court  tried  the  case  upon  the 
exceptions  of  appellant  to  the  report  of  the 
commissioners,  and  established  the  road. 
The  Judgment  also  required  HtvUns  county 
to  pay  the  appellant  fl  as  its  damages  for 
the  location  of  the  public  road  over  appel- 
lant's right  of  wayt  and  required  appellant 
to  construct  and  maintain  a  reasonably  safe 
and  suitable  overhead  bridge  across  said 
railroad  tracks;  and  it  also  determined  as  a 
matter  of  law  that  It  was  the  duty  of  the 
appellant  to  construct  and  maintain  said 
overhead  bridge  at  its  own  expense,  and  that 
it  was  not  entiUed  to  compensation  therefor. 

Upon  an  appeal  to  the  circuit  court  by  the 
appellant  the  case  was  tried  upon  the  fol- 
lowing agreed  statement  of  facta: 

"For  the  purpose  of  this  case,  it  is  agreed 
that  the  case  may  be  submitted  to  the  Judge 
of  the  Hopkins  circuit  court  on  the  follow- 
Ing  agreed  statement  of  facts: 

"(1)  The  proposed  public  road  is  of  suffi- 
cient public  utility,  necessity,  aud  conven- 
ience to  Justify  its  establishment  and  is  the 
beat  and  most  convenient  route  between  the 
points  Indicated  in  the  petition  therefor.  It 
crosses  the  land  and  right  of  way  of  the 
Louisville  &  Nashville  Railroad  Company  on 
a  hill  or  elevation  at  a  point  where  the  said 
company  has  a  cut  through  said  hill  some 
22  feet  deep  for  Its  railroad  tracks;  that  in 
order  to  provide  a  reasonably  safe  and  suit- 
able road  where  it  crosses  said  railroad 
track,  It  will  be  necessary  to  construct  aud 
maintain  an  overhead  bridge  18  feet  wide 
over  said  cut  and  spanulng  the  said  rail- 
road tracks.  This  point  is  the  best  and  most 
convenient  place  In  the  vicinity  to  construct 
a  safe  and  suitable  crossing.  It  is  impossible 
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for  aald  public  road  to  aMtroadi  tbe  said 
railroad  tracks  at  said  point  or  In  tbe  Tldnl- 
ty  thereof  at  grade. 

"(2)  The  LonlsvlUe  ft  NashvUle  Ballroad 
Company  now  owns  and  la  In  actual  posses- 
sion and  use  of  said  land  and  right  of  way 
crossed  by  said  proposed  public  road,  and 
has  BO  owned  and  used  and  been  In  posses- 
sion thereof  continuously  for  over  30  years 
last  past  Said  land  and  right  of  way  is 
a  strip  of  land  80  feet  wide  being  40  feet  on 
each  side  of  the  center  line  of  its  railroad 
track,  and  running  indefinitely  the  length  of 
Its  railroad  track  north  and  south.  Said 
railroad  company  now  uses,  and  during  all 
of  said  time  has  used  and  Intends  to  continue 
to  use,  the  said  strip  of  land  for  railroad 
purposes  and  for  its  railroad  track  and  for 
all  railroad  purposes.  Said  railroad  tracks 
hare  always  been  and  are  now  and  will  con- 
tinue to  be  used  o)nstantly  by  Its  railroad 
trains.  The  grade  of  said  railroad  tracks  as 
It  now  exists  has  been  so  established  for  over 
SO  years,  and  it  is  wholly  impossible  for 
either  the  railroad  track  or  said  proposed 
pnbllc  road  to  be  brought  to  the  same  grade 
at  the  point  of  crossing,  and  the  only  way 
there  can  be  any  trav^  over  the  said  pro- 
posed road  across  the  said  strip  of  land  is 
by  the  constrnctton  and  maintenance  of  an 
overhead  bridge,  spanning  its  said  railroad 
tracks.  Said  railroad  tracks  at  that  point 
run  through  tbe  crest  c£  a  hill,  and  it  was 
necessary  in  tbe  construcaon  of  Its  tracks, 
orer  80  years  ago,  to  establish  a  grade  and 
dig  the  cut  through  the  hill  which  it  then 
did,  and  that  the  said  grade  and  cut  as  then 
established  cannot  be  altered  at  the  point 
of  crossing;  and  through  the  cut  the  rail- 
road track  haa  a  deep  descending  grade  from 
north  to  south.  The  railroad  cut  through 
this  hill  is  several  hundred  yards  long,  and 
no  grade  crossing  can  be  made  at  all  at  or 
near  tbe  cut,  and  a  grade  crossing  out  of 
the  cut  in  the  Tldnity  would  be  dangerous, 
because  of  tbe  steep  grade  of  the  tzat^ 
The  proposed  public  road  does  not  approach 
the  railroad  track  at  grad^  bnt  at  an  eleva- 
tion of  some  22  feet  above  tbe  said  railroad 
tracks,  and  that  the  construction  and  main- 
tenance of  a  reasonably  safe  and  snitable 
oveibead  toldge  at  sncb  crosdng  will  be  nec- 
essary. Tbe  actual  cost  of  such  a  reasonably 
safe  and  snitable  bridge  at  sncb  place  will 
be  at  least  |2,600  for  the  original  eonstruc- 
tlon,  and  then  It  will  have  to  be  permanent- 
ly maintained.  Tbe  said  railroad  company 
has  nevo-  donated  the  said  land  or  right  of 
way,  and  has  never  consentedt  and  does  not 
now  consent,  to  the  opening  of  said  public 
road,  and  is  dalndng  foil  compensation  for 
damages,  If  said  road  shall  be  opened  and 
established;  and  the  said  company  claims 
that  It  should  not  be  compelled  to  C(HiBtnict 
or  ma the  overhead  bridge,  and  that, 
if  It  sbonld  be  so  compelled.  It  b  entitled 
to  full  compensation  therefor.  The  damages 
for  tbe  land  taken,  ocdndlng  the.  niatter  of 


construction  and  maintenance  of  said  bridge^ 
are  fixed  at  $1. 

"All  of  whicSi  is  respectfully  filed  as  an 
agreed  statement  of  facts  iqNHi  which  tbis 
proceeding  la  to  be  determined  with  right 
of  appeal  as  in  other  cases." 

The  trial  in  the  circuit  oourt  resulted  In 
a  judgment  establisblng  Uie  road.  Tbe  Judg- 
ment also  found,  aa  facts,  that  the  road 
crossed  the  appellant'a  land  and  right  of 
way;  that  the  damages  for  the  actual  land 
taken,  exclusive  of  the  element  of  compen- 
sation for  construction  and  maintenance  of 
the  bridge,  was  $1;  and  that»  In  addition  to 
said  damage.  It  would  be  necessary  for  the 
railroad  company  to  construct  a  reasonably 
safe  and  suitable  overhead  bridge  spanning 
its  railroad  tracks  and  cut  As  a  matter  of 
law  the  circuit  court  further  found  and  de- 
clared it  was  the  duty  of  'the  railroad  otnn- 
pany  to  construct  and  maintain  tbe  overhead 
bridge  tbe  same  as  if  the  proposed  road  bad 
approached  the  railroad  tracks  at  grade,  and 
it  therefore  refused  to  allow  any  damages 
for  the  construction  or  maintenance  of  said 
bridge. 

The  defendant's  motion  for  a  new  trial 
havtog  be&x  overruled,  it  prosecuted  this  ap- 
peal. 

The  appellee  Insists  It  is  the  doty  of  every 
railroad,  under  the  statute,  tbe  common  law, 
and  tbe  police  poww  of  Uie  state  to  CMUtnict 
and  maintain,  at  its  own  cost,  all  highway 
crossings,  either  at  grade,  nndor  grade,  or 
overhead,  wherever  the  same  cross  tbe  com- 
pany's right  of  way.  On  the  other  band,  ap- 
pellant insists  that  tbe  Ju^moit  appealed 
from,  which  requires  appellant  to  construct 
an  overhead  bridge  across  Ito  right  of  way 
at  a  cost  of  at  least  $2,S00.  and  to  maintain 
the  same  without  allowing  appelant  any  com- 
pensation therefor,  violates  both  the  state 
and  f  edml  GonstltntionB,  In  tbat  It  tekes  ito 
property  without  due  process  of  law  and  ap- 
plies appellant's  iffop«ty  to  a  public  use 
without  Its  consent,  and  without  Just  com- 
pensation having  been  previously  made  there- 
for. Ky.  Const  U  13>  242;  Const  U.  S. 
Amend.  14. 

Appellant  ftirtber  Insiste  that  In  evwy  case 
where  a  railroad  company  luts  been  required 
to  construct  and  maintain  an  oveiliead  cross- 
ing or  bridge  tbe  rallng  was  baaed  either  up- 
on a  charter  prDviidon,  or  an  ordinance  of  a 
dty,  or  It  was  a  case  of  a  crosdng  in  a  thick, 
ly  lubaUted  territory,  and  wbere  the  tracks 
of  tbe  railroad  company  had  beoi  laid  subae* 
quent  to  tbe  opaiing  of  Oie  street  or  high- 
way ;  and  that  since  none  of  these  essential 
prerequidtes  to  the  exradse  of  the  imwer 
exists  In  this  case  tbe  Judgment  Is  wnxig. 

[1]  In  speaking  of  the  power  of  the  Legis- 
lature to  exercise  Ita  police  power  In  the 
regulation  of  railroad  crossings  over  public 
hl^ways,  tbe  author  In  88  Cyc.  268,  iays*. 
"The  Legislature  may  prohibit  or  require  tbs 
aboUtlon  of  grade  crosslnga,  or  require  the 
construction  of  bridges  or  viaducts  at  cross- 
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Inm  or  'aathorlm  a  nnml^pal  corporation 
to  require  such  a  crossing*"  And,  under 
■tatntory  antboritr,  a  railroad  company  may 
be  reanlred  at  its  own  eqienae  to  carry  Its 
tnudc  over  a  hlghmy  by  means  <tf  a  bridge. 
Tlie  rule  appUss  to  all  cases  wbere  paUftc 
safety,  cooyenlenoe,  or  the  public  welfare  re- 
quires aiuAi  a  brldiEe.  Sallroad  Co.  t.  Oon- 
nersvllle,  218  U.  B.  830^  31  Bnp.  Gt.  93,  64 
I*  Ed.  lOQO,  20  Ann.  Gas.  1200;  Railroad  Oo. 
T.  MinneapoUs,  115  Minn.  460.  188  N.  W. 
IflB^  Ann.  Gas.  1912D,  1029;  a,  B.  ft  Q.  B. 
Go.  T.  Nebraska,  47  Nek  640,  08  N.  W.  024, 
41I<.B.A.481,S8Am.St  Bep^  567,  affirmed 
In  170  n.  S.  57,  18  Snp^  Gt  513,  42  U  Ed. 
MS;  Houston  ft  Texas  0.  Ry.  Oo.  v.  Dallas, 
06  Tex.  S&8,84S.W.  64a70L.B.A.  860, 
and  note. 

it}  The  only  statutory  provision,  bowerer, 
In  Uite  state  bearing  upon  the  qnesttan  is 
found  in  sulwectlon  5  of  section  768  of  ttie 
KentDdEy  Statutes,  whidi  deals  with  "Ball- 
roads^**  and  proTides  as  follows:  "Sec.  768. 
Every  conqwny  shall  possess  the  following 
powHS,  and  be  subject  to  the  following  11a- 
faiUtleH  and  restrictions:  •  *  •  (5)  To 
oonstmct  its  road  upon  or  across  any  wa< 
ter  course,  private  or  plank  road,  highway, 
street,  lane  or  ftUey,  and  across  any  railroad 
or  canal;  but  the  corporation  shall  restore 
the  water  course,  private  or  plank  road,  high- 
way, street  lane^  alley,  railroad  or  canal  to 
Its  former  condition,  as  near  as  may  be,  and 
shall  not  obstruct  the  navigation  of  any 
stream,  or  obstruct  any  public  highway  or 
street,  by  cars  or  trains,  for  more  tban  five 
miuntes  at  any  one  time;  and  aball  constmct 
suitable  road  and  street  crossings  for  the 
passage  of  teams  by  putting  down  planks  or 
other  suitable  material  between  and  on  each 
side  of  the  rails,  the  top  of  whicb  shall  be  at 
least  as  high  as  the  top  of  the  rails  of  such 
road  or  street;  and  in  case  the  road  Is 
constructed  upon  any  public  street  or  alley, 
the  same  shall  be  upon  such  terms  and  condi- 
tions as  shall  be  agreed  upon  between  ttae 
corporation  and  the  authorities  of  any  city  in 
which  tlie  same  may  be,  but  sncli  road  shall 
not  be  constructed  upon  any  public  street  or 
alley  until  compensation  shall  be  made  by 
the  corporation  therefor  to  the  owner  of  the 
property  adjoining  such  street  or  alley,  and 
opposite  where  such  road  Is  to  be  construct- 
ed, either  by  agreement  or  In  the  manner 
provided  by  law."  It  will  be  noticed  that, 
while  this  statute  authorizes  a  railroad  com- 
pany to  construct  Its  road  upon  or  across 
any  highway,  it  not  only  requires  the  railroad 
to  restore  said  highway  to  Its  former  condi- 
tion, but  It  is  expressly  required  to  "construct 
suitable  road  and  street  crossings  for  the 
passage  of  teams  by  patting  down  planka  or 
other  suitable  material  on  each  side  of  the 
rails,  the  top  of  which  shall  be  at  least  as 
high  as  the  top  of  the  rails  of  such  road  or 
street"   Evidently  this  statute  contemplates 
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the  crossing '  of  a  highway  by  the  railroad 
track  at  grade,  and  not  an  overhead  cross- 
ing of  great  expoise^  as  la  required  1^  the 
Judgment  in  this  ease.  The  Jurisdiction  of 
the  county  conrt  is  itrescrlbed  by  statute,  and 
Uspowerln  the  establlshmrat  of  newioads  la 
fixed  and  Undted  by  chapter  110  of  the  Ken- 
tucky  Statutes,  which  nowhere  gives  that 
court  the  powwr  here  exercised.  See  O,  ft  O. 
By.  Oo.  V.  Harmon,  156  S.  W.  121.  There  be- 
ing no  statutory  authority  sufficient  to  ao- 
thorixe  the  county  to  exercise  its  police  pow- 
er to  the  extent  here  done,  the  drcolt  court 
was  in  error,  and  want  bey<md  the  sccq;>e  of 
the  statute  in  requiring  appellant  to  con- 
struct and  naintaln  an  overbad  bridge,  at  its 
own  cost 

Judgment  reversed,  and  action  remanded 
ftw  further  proceedings  consistent  with  this 
opinion. 


McBLWAIN  V.  UcELWADTS  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.  May  13, 1918.) 

Wills     614*)  —  GoRSxairoixoif  —  Estates 
Dettsed. 

A  devise  to  testator's  widow  of  real  estate 
described,  "together  wltti  all  the  improvements 
on  same.  Also  aU  the  fumishliiEB  and  house- 
hold goods,  as  long  as  she  remains  my  widow 
and  at  her  death  same  to  go,"  to  grandchildren, 
followed  by  a  gift  to  the  wife  of  life  insurance 
money  to  do  with  as  she  may  wish,  vests  In 
her  a  Ufe  estate  both  in  the  real  estate  and  ths 
personalty,  with  remainder  to  the  graodchll- 
dreu,  notwithstanding  the  punctuation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1S83-1416:  Dec.  Dig.  f  614*} 

Appeal  from  Olrcnlt  Court,  Warren  Conn^. 

Action  by  G.  H.  McElwaln  against  Bnth 
McESwain's  guardian  for  the  construction  of 
the  will  of  W.  F.  McElwaln,  deceased. 
From  a  Judgment  oonstruliv  the  will,  plain- 
tiff appeals.  Affirmed. 

Cbarles  Drake  and  T.  W.  ft  R.  O.  P. 
Thomas,  all  of  Bowling  Green,  for  appellant 
Sims  ft  Bodes,  of  Bowling  Green,  for  ai^- 
leei 

HOBSON,  J.  W.  F.  McElwaln  died  in  the 
sprli^  of  1910,  testate,  in  Warren  county, 
his  will  having  been  thereafter  duly  probated. 
He  left  surviving  him  his  widow,  and  an 
only  son,  O.  H.  McElwaln,  who  then  had  four 
children.  W.  F.  McElwaln  owned  at  his 
death  two  farms  In  Warren  county,  one  call- 
ed the  home  place  and  the  other  called  the 
Smith  place.  His  son,  C.  H.  McElwaln,  was 
living  on  the  Smith  place,  while  he  was  living 
at  the  home  place,  and  bis  widow  continued 
to  live  there  until  her  death  six  or  eight 
months  after  his  death.  She  died  Intestate, 
and  C.  H.  McElwaln  brought  this  suit  for  the 
construction  of  his  father's  will,  claiming 
that  under  it  his  mother  was  devised  the 
home  place  absolutely,  and  that  at  her  death 
it  passed  to  him  in  fee  simple  as  her  lieir  at 
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lav<  Tbe  proTlstoiui  of  the  vlU  so  for  as 
material  to  the  controTwsy  are  as  follows: 

"First  To  my  belored  wife,  BUsabeth  F. 
McElwain,  I  give  the  home  place  where  we 
now  llire,  coDtataiiDg  abont  three  hnndred  and 
forty  04(^  acrea  of  land,  together  irith  all 
the  improvements  on  Bam&  Also  all  the 
furnishings  and  household  goods,  as  long  as 
she  remains  my  widow  and  at  hor  death 
same  to  go  to  oar  grandchildren,  tiie  chil- 
dren of  our  son  Charles.  I  atoo  give  to  my 
wife  all  of  my  life  insurance  money  to  do 
with  as  she  may  wish. 

"Second.  I  give  to  my  son,  Charles  H. 
McBlwaln,  in  trust  to  himself  without  bond' 
for  a  period  of  five  years  aftw  my  death,  the 
farm  where  he  and  his  fiunlly  now  live, 
known  as  the  Smith  place,  and  same  conetet- 
ing  of  three  hundred  and  twenty-two  022) 
acres  of  land  and  all  Improrements  on  sam& 
At  the  expiration  of  said  fire  years,  if  my. 
said  son  has  dlscimtiiHied  the  use  of  in- 
toxicating liquors  he  is  to  then  inherit  same 
absolntely.  I  make  this  bequest  to  our  son 
in  this  way  to  protect  him  and  his  interest* 
and  I  hope  and  believe  he  will  appreciate 
same,  and  accept  and  carry  ont  my  heart's 
desire. 

*^hlrd.  After  my  death  I  desire  all  of  my 
personalty  sold  at  public  sale  to  the  best  ad- 
vantage, and  ont  of  the  proceeds  my  debts 
to  be  paid  flrst,  after  which  the  remainder 
received  for  same  to  be  equally  divided  be- 
tween our  son  Charles  and  bis  children: 
one  half  to  Charles  and  one  half  to  his  chil- 
dren, the  share  or  portion  of  the  children  of 
our  son  to  be  held  in  trust  for  them  and  for 
their  benefit  until  they  are  twenty-one  years 
of  age  by  my  executor  named  In  my  will." 

The  dreuit  court  held  that  the  grand- 
children took  the  home  place  under  the  will 
on  the  death  of  their  grandmother.  From 
this  Judgment  C.  H.  McBawaln  appeals. 

It  is  Insisted  that,  as  there  is  a  period 
In  the  first  item  of  the  will  after  tbe  word 
"same,"  the  home  place  Is  devised  absolute- 
ly to  the  widow.  But  in  construing  a  will 
the  court  must  look  not  alone  to  the  punctua- 
tion marks ;  for,  notwithstanding  bad  punc- 
tuation, the  meaning  of  tbe  Instrument  may 
be  clear.  The  word  "also"  when  read  In  con- 
nection with  the  words  that  follow  It  show 
that  there  ahonld  be  no  period  here;  for 
there  are  no  words  of  devise  la  that  clause; 
and  the  meaning  Is  that  the  things  mentioned 
In  that  clause  are  to  go  with  the  land.  By 
the  concluding  words  of  the  clause  the  tes- 
tator gives  his  wife  all  of  his  life  insurance 
money,  to  do  with  as  she  may  wish.  The 
preceding  part  of  Item  1  gives  her  certain 
things  so  long  as  she  remains  his  widow,  and 
at  her  death  to  tbe  grandchildren.  He  In- 
tended the  widow  to  en^aj  the  home  place 
with  the  furnishings  and  household  goods  as 
long  as  she  remained  his  widow,  and  he  in- 
tended this  property  at  her  death  to  be  secur- 


ed to  the  grandchUdr^  and  placed  beyond 
the  Improvidence  of  the  son.  Vot  this  r^- 
son,  also,  he  devised  to  the  grand<^drak 
one  half  of  the  surplus  of  bis  personal  {wop- 
er^.  Allison  v.  Bates,  6  B.  Mon.  79:  Slor- 
gan's  Ex'r  v.  Morgan's  Trustee,  41  N.  J.  Eq. 
235,  8  Aa  08;  Monrlson  t.  Schorr,  19T  IlL 
6S4,  «4  M.  B.  548;  Noble  ▼.  Ayers,  61  OUa 
St  481,  S6  N.  B.  190. 
jTud^ent  aflbmed. 


McOLnmO  MABSHALL  CONST.  OO.  et  aL 

V.  ECKMAN. 

(Court  of  Appeals  of  Eentocky.    Hay  18, 
1013.) 

1.  Appeal  and  ElaaoB  (I  882*)— Qubstiors 

ReVIEWABLB— IHVITXD  EBBOB. 

A  party  who  asks  an  instruction  sobatan- 
tially  embodying  the  idea  contained  in  an  in- 
structiou  given  may  not  complain  that  the  In- 
Btruction  given  Is  erroneouB,  tbongb  tbe  court, 
in  giving  tbe  instruction,  expresses  the  idea  in 
a  different  form  from  that  in  which  it  was  ex- 
pressed in  the  requested  instruction. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3691-3610;  Dec  Dig.  I 
882."] 

2.  Master  and  Sebvart  ^  202*)— IkJust  to 
Sebvant— Fellow  Sibtakvb— Ubobs  Nxo- 

UOEHOE. 

Where  an  injury  to  an  employ^  is  due  to 
the  negligence  of  a  coemploy^  of  a  superior  de- 
gree, no  recovery  from  the  employer  may  be 
had  unless  tbe  neglige&ce  was  gross. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig^  H  685-687!  I>ee.  Dig.  | 
202.  *1 

3.  Appeal  ahd  S^ob  (I  882*)— Questions 
Reviewable— iNvrrED  E^bob. 

A  defendant,  who  asks  an  instruction  an- 
thorizlnK  a  recovery  for  injuries  to  an  employ* 
caused  by  the  ordinary  negligence  of  a  fellov 
employ^  of  a  superior  degree,  may  not  com- 
plain of  an  instruction  erroneously  so  declariog 
the  law,  instead  of  authoridng  a  recovery  only 
in  case  of  gross  negligence. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Coit  Dig.  H  S091-8010;  Dec.  Dig;  { 
882.*f 

4.  Damagxb  m  82,  87,  38,  48*)— Pebsohal 

IHJDBIES— 'MBASUBB  OF  DaMAQES. 

One  sning  for  a  personal  injnry  may  re* 
cover  the  expenses  Inconed  for  medical  titmtr 
ment  and  nursing,  not  in  excess  of  the  sum  de- 
manded, for  loss  of  time,  for  physical  and  men- 
tal suffering,  and  for  permanent  Impairment 
earning  power  directly  resulting  from  tbe  in- 
jury, not  exceeding  the  amount  demanded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  40,  41,  71,^7-^  2^^  ; 
Dec  DIgTllWtfft  88,  48.*! 


5.  Damaqm  (f  48*)-TBiAL  (S  266*}— i 
lOENT   ov  Dauaqkb  — InaiBuonoKS- Be- 
quests—Necessitt. 

In  tbe  absence  of  a  requested  charge.  It  is 
Dot  error  to  fail  to  modify  an  Instmcdon,  de- 
fining Uie  measure  of  damages  for  a  peraonAl 
injury,  by  limiting  the  awara  for  lost  time  to 
tbe  lost  time  elapsing  between  the  date  of  In- 
jury and  trial. 

[Eld.  Note.— For  other  casM,  see  Damage^ 
Cent  Dig.  H  100-lOS,  265 :  Dec.  Dig.  1  48? 
Trial,  Cent!  Dig.  H  628-641;  Dee.  Dig.  1 
266.*^ 
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6.  Appbax  aKd  Ebbob  <S  1004*)— IteriBW— 

AWAXD  OF  DaMAOB— PkBSONAI.  InJDBIBS. 

The  damages  to  be  awarded  for  a  personal 
Injary  are  for  the  jnry,  and  the  award  ahould 
hot  be  diBtnrbed  nnless  it  is  at  first  blush  al- 
to^ether  disproportionate  to  the  injury. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3844-8947;  Dec  Dif.  | 
1004.'] 

7.  AFPEAL  and    BbBOB  (S  1015*)— PSBaONAL 
INJUBIES— EXOESSIVK  Damaoks. 

Where,  in  an  action  for  personal  Injuries 
consisting  of  a  compound  fracture  of  the  left 
leg  near  the  ankle,  the  jury  on  the  first  trial 
awarded  a  Terdict  for  $12,000,  which  the  court 
aet  aside,  and  tiw  joir  on  the  second  trial 
awarded  a  T^dlet  tor  wTjfStSO,  and  on  the  first 
trial  the  permanency  of  the  injuries  and  inca- 
pacity to  labor  at  occupations  plaintiff  had 
formerly  pursued  were  not  so  thoroughly  dem- 
onstrated as  on  the  last  trial,  the  court,  on 
appeal  from  a  judgment  on  the  second  trial, 
would  not  disturb  the  granting  of  a  new  trial 
on  the  first  trlaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^vr^^Cent  Oiff.  ||  3S6(>-3Efr6;  Dec.  Dig.  i 

Appeal  from  drcalt  Court,  Campbell 
Coont^. 

AcUoa  b7  Obarles  Bckman  against  the  Mc- 
Clintic  Bfarahall  Gonstmctlon  Ck}mpany  and 
another.  From  a  Judgment  tor  plalnttfT,  de- 
fendant named  appeals,  and  plaintiff  prose- 
cntes  a  crosfrappeaL  Affirmed  on  both  orig- 
inal and  cross  appeals. 

James  C  Wright,  of  Newport,  for  appel- 
lant B.  F.  Grazlanl,  of  Covington,  and  H. 
W.  Boot,  of  Newport,  for  appellee. 

LAS3IN0,  J.  The  Andrews  Steel  Compa- 
ny la  a  corporation  engaged  In  the  manufac- 
ture of  steel  billets  and  other  steel  products 
and  material  in  Campbell  county,  Ky.  Prior 
to  November  15,  1910,  ft  entered  Into  a  con- 
tract with  the  McCllnttc  Marshall  Construc- 
tion Company  by  which  the  construction  com- 
pany  was  to  make  certain  Improvements  and 
repairs  at  Its  mill  plant  Under  the  terms  of 
their  agreement,  the  repairs  were  to  be  made 
without  interfering  with  the  operation  of  the 
mill ;  the  owners  thereof  being  thereby  saved 
the  necessity  of  shutting  down  the  mill  while 
the  work  was  being  done.  Charles  Eckman 
was  employed  by  the  construction  company. 
On  November  16,  1910,  while  acting  under 
the  direction  of  his  employer  in  moving  a 
scaffolding,  which  duty  required  him  to  go 
upon  a  beam  some  28  or  30  feet  from  the 
ground,  he  was  strock  by  an  Iron  crane  with 
such  force  that  he  was  knocked  from  the 
beam  and  sustained  serious  and  permanent 
injuries.  Alle^tlng  that  his  injuries  were  di- 
rectly attributable  to  the  negligence  of  his 
oni^oyer,  together  with  that  of  the  Steel 
Company,  Eckman  sued  for  damages.  The 
defendants  filed  separate  answers,  in  which 
they  denied  all  negligence  on  their  part  and 
pleaded  afflrmatlvely  that  the  injury  was  ei- 
ther the  result  of  an  assumed  risk  or  else 
due  to  the  negligence  of  the  plaintiff  him- 
self. The  case  proceeded  to  trial  In  Decem- 


ber, 1911,  when,  after  a  foil  bearing,  the  Ju- 
ry retnmed  a  majority  verdict  in  favor  of 
the  plaintiff  for  910.000  against  lite  constmc- 
tlon  company  and  $2,000  against  tiie  An- 
drews Steel  Company.  Judgment  was  en- 
tered upon  these  verdicts.  Thereafter,  In 
due  time,  motion  and  gronnds  for  a  new  trial 
were  filed,  and.  npcm  cfuuddemtlon,  the  mo- 
tion was  nutalned  npon  the  slni^  groimd 
that  the  Terdict  was  exceaalve.  The  case 
was  again  called  for  trial  In  Jvxte,  1912.  At 
that  time  idalntlff  recovered  a  rerdlet 
against  the  construction  company  for  16,120 
and  against  the  Andrews  fiteel  Ctnnpai^  for- 
f 1,680.  Judgment  having  hem  entered  there- 
on and  the  motion  for  a  new  trial  having 
been  overruled,  the  constmction  company 
prayed  and  iwosecntea  this  appeal.  Tba 
Judgment  Agmlnst  the  Andrewi  Steel  Com- 
pany was  settled.  Plalntlfl  has  prosecuted  a 
croBs-a^eal  as  to  ttie  constmction  company 
and  se^  to  liaTe  the  order  of  tile  court  set- 
ting aside  the  former  Judgment  and  granting 
a  new  trial,  vacated  and  the  (olglnal  Jndg- 
ment  against  the  constmction  company  re- 
instated. 

The  constmction  company  relies  for  re- 
versal npon  two  gronads:  First  that  the 
court  erred  In  anthorldng  the  Jnry  to  find 
for  the  plalntlfl  iq;ion  a  showing  tittat  the 
construction  company  was  gttOty  of  ordi- 
nary n««ligence,  it  being  contended  that  the 
foreman  tn  charge  of  the  work,  whose  n^- 
llgenoe  Is  reUefl  won  to  justly  a  recovery, 
was  a  fellow  workman  with  plalntlfl  at  a 
higher  grade,  and.  this  b^x^  tm^  It  la  In- 
sisted that  plaintiff  oonld  recover  only  for 
gross  negligence  on  the  part  of  said  tellow 
workman;  and,  second.  It  is  Insisted  that 
the  court  erred  In  bis  InstmcUw  defining 
the  measnre  of  damages. 

The  accident  which  resulted  In  appellee's 
Injury,  was  brought  about  in  the  following 
manner:  The  employes  of  the  construction 
company  were  using  In  their  woric  a  scaffold- 
ing which  it  was  necessary,  from  time  to 
time,  to  move.  The  scaffolding  was  sup- 
ported by  ropes  fastened  to  a  runner,  or 
beam,  upon  which  a  heavy  crane  moved. 
This  beam  was  28  feet  from  the  ground. 
^0  loosen  these  ropes  that  the  scaffold  might 
be  moved,  it  was  necessary  for  some  of  the 
men  to  go  upon  this  runner;  and  appellee 
was  directed  to  asalst  in  this  work.  There 
were  several  hundred  men  at  work  In  and 
about  the  mill,  and  the  noise  was  great 
Three  heavy  cranes  were  operated  In  the 
mill,  and  it  was  known  by  the  constmction 
company,  and  its  employes  as  well,  that  the 
work  was  attended  with  more  or  lees  dan- 
ger ;  that  the  employes  of  the  construction 
company  were  liable  at  any  time  to  be  injur- 
ed by  the  movement  of  this  crane.  The  evi- 
dence shows  that  A.  G.  Bierman,  foreman 
in  charge  of  the  construction  company's 
work,  was  apprised  of  this  danger,  and  that 
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he  assured  apptilee  and  oUier  employte  that 
be  wonld  station  a  man  at  a  position  wbere 
he  could  keep  a  lookout  and  advise  them  as 
to  the  movement  of  the  ctane,  so  as  to  avoid 
Injuring  them.  In  compliance  with  this 
promise  on  his  part,  a  man  named  Stevens 
was  placed  In  a  position  where  he  had  a  per- 
fect view  of  the  crane  which  stmck  appellee, 
was  directed  to  observe  Its  movements  and 
notify  appellee  and  his  associates  so  that 
they  might  avoid  being  injured.  After  Ste- 
vens had  remained  in  this  position  some  few 
minutes,  Blerman,  the  foranan,  called  him 
away  and  assigned  him  to  some  other  duty, 
leaving  no  one  to  observe  and  warn  appel- 
lee and  his  associates  of  the  movement  of 
the  crane.  A  few  minutes  thereafter  the 
crane  was  moved  without  appellee's  knowl- 
edge, and,  before  he  knew  that  be  was  In 
dai^per,  he  was  struck  by  it.  thrown  to  the 
ground,  and  severe  and  permanently  In- 
jured. His  leg  was  broken  In  two  places 
near  the  ankle;  he  was  injnred  Internally, 
suffered  severely,  and  is,  according  to  the  tes- 
timony, a  cripple  for  life.  The  injured  leg 
lost  about  90  per  cent  of  its  motion  and 
75  per  cent  of  its  strength  and  la  material- 
ly shortened.  CSounael  for  appdlee  insist 
that  Blerman  was  not  a  fellow  servant,  ot  a 
higher  grade,  of  appellee,  but  a  vice  princi- 
pal, and  that  therefore  the  instruction,  as 
glVMi  by  the  court,  is  correct  and  finds  am- 
ple support  In  numerous  opinions  of  this 
court  defining  the  degree  of  ne^^ence  which 
will  authorize  a  recovery  where  an  accident 
has  resulted  from  the  negligence  of  a  vice 
prinel^.'  It  is  not  altogether  dear  from 
the  evidence  just  what  relation  Blerman  bore 
to  the  construction  company,  but  from  the 
conclusion  which  we  have  reached.  It  be- 
comes unnecessary  to  determine  this  ques- 
tion. 

[1]  Oounsel  for  aKWllant  offered  Instruc- 
ti<m  A,  in  whldi  he  defined  the  degree  of 
negligence  on  the  part  of  Blerman.  the  agent 
of  the  ccmstructlon  company,  which  would 
authorise  a  recovery  for  the  plalntUT ;  and, 
upon  the  vital  question  of  the  degree  of  neg- 
Ugoioe  which  would  authorize  a  recovery, 
there  is  no  substabtiai  difference  between 
Instruction  A  and  Instruction  Ho.  1«  as  given 
by  the  cour^  of  which  complaint  is  made. 
The  law  looks  to  the  substance  rather  than 
to  the  form  of  an  instruction,  or,  to  state  it 
otherwise.  It  looks  throng  the  form  of  the 
instruction,  as  drawn,  to  the  substancew  It 
has  many  times  been  htid  that  where  a 
litigant  asks  for  an  Instmctlon  ranbodying 
practically  the  idea  embodied  in  an  Instruc- 
tion given  by  Oie  court  the  litigant  is  afTord- 
ed  no  ground  of  comi^aint  even  though  the 
instructlOB  given  is  erroneous.  This  ruling 
applies  only  to  fiiat  class  of  cases  In  which 
the  Idea  asaalled  as  erroneous,  in  an  instruc- 
tion given,  is  also  contained  in  an  instmctlon 
asked.  In  other  words,  a  litigant  may  not 
.  a.A  the  court  to  instruct  the  jury  In  a  iwr- 
tlcalar  wsTi  ud,  wbea  that  raqnest  Is  oomr 


plied  with,  complain  of  Uie  ruling  of  the 
court  even  diongh,  in  the  draft  of  the  In- 
struction, the  court  may  express  the  idea  In  a 
dlffereat  form  from  that  in  which  it  was  ex- 
pressed in  the  instruction  asked.  The  most 
recent  case  in  which  this  principle  was  an- 
nounced is  that  of  Louisville  St  Nashville  B. 
R.  Co.  V.  Wilson,  148  Ky.  2S0,  146  a  W.  422, 
in  which  this  court  said:  *^ut  we  have  also 
held  ttiat  the  appellant  cannot  complain  of 
an  instruction  which  be  himself  asked,  or 
where  be  ottered  an  Instruction  of  the  same 
Import  as  that  complained  of.  *  *  *  The 
Instructions  whldi  the  defendant  asked  and 
the  instructions  which  the  plaintiff  asked 
were  the  same  in  import  as  to  the  negligence 
on  the  part  of  Hester  that  wonld  warrant  a 
recovery.  One  of  the  Instructions  to  the  jury, 
g^ven  on  the  motion  of  the  defoidant  told 
the  Jnry,  In  substance,  that  the  plaintiff 
could  recover  for  the  failure  of  Hester  to  ex- 
ercise ordinary  care.  The  defendant  cannot; 
therefore,  here  complain  of  an  error  of  the 
court  in  Instructing  the  jury,  which  it  brought 
about  itself,  or  ask  a  reversal  for  an  Instruc- 
tion which  it  asked  on  the  trial." 

[2,  3]  In  the  opinion  from  which-  we  have 
quoted,  the  identical  question  was  raised 
that  is  raised  here.  It  was  there  contended 
that  the  injury  was  due  to  the  negligence  of 
a  servant  of  a  superior  degree  and  that  no 
recovery  could  be  had,  unless  it  was  shown 
that  the  negligence  was  gross.  While  hold- 
ing that  this  was  a  sound  legal  principle  we 
declined .  to  reverse  that  case,  because,  as 
here^  the  anwllant  asked  an  instruction  ao- 
thorizlng  a  recovery  for  ordinary  negligence. 
The  role  announced  in  that  case  applies  with 
equal  force  to  Qie  case  at  bar,  and  Is  too  wdl 
settled  by  numerous  decisions  of  this  court 
to  need  further  elaboration. 

[4]  Passing  now  to  the  one  remaining  point 
reUed  upon  by  counsel  for  appellant  for  re- 
versal, we  find  that  the  court,  on  the  measure 
of  damages,  told  the  jnry:  **If  the  jury  find 
for  the  plaintiff  as  against  either  or  both  of 
the  defKidant^  they  will  allov  him  such  snm 
In  damages  as  ^ey  may  brieve  from  tb»  evi- 
dence will  fiilrly  and  reasonably  compensate 
him  for  such  reasonable  expense,  if  any.  In- 
curred by  him  for  physicians*  servlceB  and 
for  nursing,  not  to  exceed  the  sum  of  V250 
fOr  the  former,  nor  the  snm  of  $140  fbr  ttio 
latter,  fbr  such  loss  of  time,  If  any.  not  «c- 
ceedlng  In  time  ttie  period  of  sevoi  montlu% 
nor  the  snm  of  $12  per  week,  for  audi 
Idiysical  and  mental  suffering,  If  ai^  of  eldi- 
er  he  may  have  endured,  and  for  such  pei^ 
manent  impairment  if  any,  of  his  power  to 
earn  money,  directly  resulting  to  the  plain- 
tiff from  the  injuries  recdved  as  aforesaid, 
not  exceeding,  howeva.  in  all  the  snm  <^ 
$25,726,  amount  claimed  In  petmon.** 

[i]  This  identical  Instruction  has  many 
times  been  approved  by  tills  court  u^d  In 
the  comparatively  recent  case  of  Blue  Grass 
Traction  Co.  v.  Ingles,  140  Ky.  488,  131  8. 
W.  278,  many  of  the  pxerloiw  antboilttos  an 
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leriewed  and  the  Inatnictlon  1»  again  ap- 
proved as  correctly  etatlng  ths  measure  o£ 
damages,  tbongh  It  Is  there  held  that,  where 
the  defendant  wishes,  the  court  should  tell 
the  Jory  that,  in  fixing  Its  award  for  lost 
time,  it  is  limited  to  a  consideration  of  such 
ttine  tts  has  elapsed  between  the  ^te  of  the 
injury  and  the  time  of  the  trial ;  but  clearly, 
where  no  such  modification  Is  asked,  It  can- 
not be  said  to  be  error  for  the  trial  court  to 
tall  to  give  it  It  does  not  appear  that  such 
aa  iastruction  in  this  form  was  asked  In  tte 
ease  at  bar,  and  nndw  die  express  authority 
of  the  Ingles  Case,  anpra,  no  ground  of  con>- 
ptalnt  1b  afEwded  beeavse  the  eonrt  failed  to 
thus  modify  the  instruction  glren  defining 
the  measure  of  damages. 

[I]  The  only  rwuintng  anestlon  la.  Did  the 
eonrt  err  la  setting  aside  the  verdict  and 
Jadgmmt,  under  which  anpellee  recovered 
$12,00(^  and  in  awarding  appellant  a  new 
triair  As  has  been  weU  said.  It  Is  largelT  a 
matter  of  miecalatlai,  on  the  part  of  both 
court  and  jury,  as  to  what  sum  Is  a  fair, 
dust,  and  reasonable .  compensation  which 
dwndd  be  ^ven  as  damages  for  an  Injury; 
and  it  Is  always  with  a  degree  of  heiUatlon 
that  verdicts  are  set  aside  and  new  trials 
amuded  npwi  the  ground  that  flie  snm  al- 
lowed Is  excessive.  The  age  of  the  Injured 
party,  his  earning  capacity,  Uie  nature  of  Us 
injury,  the  extent  of  his  suffering,  the  re- 
sultant tftect  upon  the  health  and  ooeupatlon 
of  a  claimant  after  a  cure  Is  greeted  as  ful- 
ly as  one  may  be  had,  all  of  these  matters 
cnto'  Into  tb^  consldsratirai  by  the  Jury 
in  determining  what  their  award  shall  be; 
and.  unless  It  appears  at  first  Uudi  that  the 
sum  awarded  Is  altogether  die^roportlonate 
with  the  Injury  sustained,  the  fining  of  the 
Jury  should  not  be  disturbed. 

[7]  Take  the  case  at  bar.  .^ipellee  was 
severely  Injured ;  he  sustained  a  compound 
fracture  of  the  left  leg  near  the  ankle,  which 
was  not  only  a  very  sev^e  injury  but  one 
which  was  accompanied  with  great  pain. 
Undoubtedly,  during  the  few  days  and  weeks 
following  the  accident,  his  suffering  was 
great.  Even  at-  the  time  of  the  last  trial,  he 
was  still  suffering  with  his  ankles  and  knees, 
and  the  isuftering  might  properly  be  attribut- 
ed to  the  injury.  His  leg  Is  shortened ;  Its 
use  very  materially  lessened;  Its  strcHigth 
reduced.  He  Is  incapable  of  following  suc- 
cessfully the  only  vocation  In  life  for.  which 
he  had  fitted  himself  His  misfortune  neces- 
sitates his  seeking  ^ployment  In  a  different 
field  of  labor.  It  Is  stated  that  his  earning 
capacity  Is  reduced  one-half.  Prior  to  the  ac- 
cident, he  was  earning  approximately  $20 
p»  week,  while  now  he  Is  incapable  of  earn- 
ing In  excess  of  say  $10  per  week.  Upon  the 
first  trial  he  was  awardea  f 12,000 ;  upon  the 
second  trial  f 7,660.  When  the  first  trial  was 
had.  the  permanency  of  his  Injuries,  and  his 
capacity  to  labor  at  occupations  be  had  for- 


merly pursued,  were  not  so  thoroughly  dem- 
onstrated as  in  the  last  trial,  and  yet  the 
Jnry,  by  nnantmous  verdict,  awarded  him  94,- 
3S0  less  as  compensation.  This  discrepancy 
betwew  the  awards  of  these  two  Juries  em- 
phaslces  the  fact  that  all  awards  of  this 
character  are  more  or  less  speculative.  The 
evidence  as  to  his  suffering  and  as  to  the 
permanency  of  his  disability  was  practically 
the  same  upon  each  trial.  The  sum  awarded 
upon  the  second  trial  Is  large,  but  to  our 
minds  Is  not  disproportionate  to  the  injuries 
sustained.  While  Judgmoits  have  been  up- 
held sustaining  verdicts  approximately  as 
large  as  that  awarded  upon  the  first  trial, 
we  have  in  no  instance  disturbed  the  finding 
of  the  trial  court,  whwe  a  new  trial  has 
been  awarded  because  of  excessive  damages, 
when  the  amount  involved  was  no  greater 
than  it  is  in  this  case,  for  we  appreciate 
that  there  are  many  facts  and  circumstances 
arising  during  the  progress  of  a  trial  whidi 
fall  Immediately  under  the  notice  of  the 
trial  court,  and  yet  do  not  become  a  part  of 
the  record,  which  Influence  the  jury  In  reach- 
ing their  verdict,  and  the  trial  court  always 
has  tUs  advantage  In  determining  whether 
or  not  a  new  trial  should  be  awarded.  On 
this  account,  wo  have  frequently  said  that 
tlie  trial  court  Is  given  teoad  discretion,  and 
that  his  binding  In  granting  a  new  trbil  is 
nevw  disturbed  unless  it  Is  apparent  that  he 
has  abused  this  discretion.  The  evidence  In 
the  case  before  us  does  not  Justlty  the  lufer- 
ence  that  ttie  trial  court  dl^  In  Uila  In- 
stance, abuse  his  discretion ;  and  we  are  of 
opinion  that  the  Judgment  awarding  a  new 
trial  should  not  be  cUsturbed. 

Upon  a  ocmslderatlon  of  the  whole  case^ 
we  are  satisfied  Out  appellee  was  Injured 
through  the  negligence  of  the  appellant  com- 
pany; that  he  was  entitled  to  be  compensat- 
ed therefor;  and  the  snm  awarded  by  th^ 
Jury  Is  not  <Usproporttonate  to  the  Injuries 
proved. 

Judgment  affirmed  upon  both  the  original 
and  GTOfls  appeals. 


BBNFROW  et  aL  v.  OONDOE. 
(Conrt  of  Api>eaU  of  Kentucky.  May  IS,  1018.) 

1.  FainoiPAi.  AND  AasNT  <M  148*)— Showl- 
Koaa  OF  AoKNT's  ACTHosrrr— BoHA  Fmi 

PtJECHASKB. 

Bridence,  in  an  action  for  tiie  value  of 
certain  notes  belonring  to  plaintiff  acainst  a  per- 
son to  whom  plainttlTB  ageat  had  assigned  tn^ 
In  payment  d  his  own  debt.  Md  to  sustain  a 
finding  that  defendant,  at  the  time  he  took  the 
notes,  was  chargeable  with  knowledge  that  the 
assignor  had  them  merely  as  an  agent  for  col- 
lection, and  hence  did  sot  occupy  the  attitude 
of  an  Innocent  purchaser. 

[Bd.  Note.— For  other  cases,  see  Priodpal 
and  Agent,  Cent  Dig.  H  684-(S62;  Dec  iHg. 
f  148:*! 

2.  JuDaicsifT  {I  680*)— Tonrr  Wbohodokbs- 

That  a  plaintiff  sues  one  of  several  wrong- 
doers separately  does  not  estop  blm  from  snb- 
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aequently  recovering  against  the  others,  lo  Ions: 
as  hia  claim  baa  not  been  satisfied. 

[Ed.  Note.— EN>r  other  cuws,  see  Jadgment, 
Cent  Die.  1  U46:  Dee.  Dig.  {  680.*] 

Aiipeal  from  Olrciilt  Oonrt,  OUo  0(Kint7> 
Action  by  Leroy  Condor  a^Uiuit  A.  B.  Ben- 

frow  and  oQitm.  Trom  judgment  for  plaln- 

tur,  defendants  ai^eaL  Affirmed. 

O.  B.  Likens^  of  Hartford,  Ben  D.  Bingo, 
of  Owoi^ro,  and  Likens  ft  Crowe,  of  Hart- 
ford, for  appellants:  Ernest  Woodward  and 
U.  h.  BeavTin,  both  of  Hartford,  tor  aroel- 

CABUOIiL,  J.  Tbls  ai^>eal  IutoItcs  pure- 
ly questloim  of  fact  It  appears  tbat  the 
appdlee,  Leroy  Condor,  on  account  of  Ms 
age  and  feebleness,  was  unable  to  attend  to 
hia  bndness,  and.  having  several  Uen  notes 
of  f  100  each,  he  assigned  dx  of  these  notes 
to  hia  son,  J.  W.  Condor.  It  furtha  appears 
that  J.  W.  Condor  owed  the  appelant  Ben- 
frow  HOO,  and  so<m  after  obtalniDg  posses- 
sion of  these  notes  be  assigned  four  of  them 
to  Braifrow  in  satlsActlai  of  the  d^t  As 
soon  as  Leroy  Condor  discovered  that  his 
ecn  had  transferred  these  notes  to  Renfrew 
for  the  purpose  stated,  he  broni^t  a  suit 
against  J.  W.  Condor  to  recover  possesion 
of  the  notes,  and  It  was  fouiMI  by  tlie  Jury  on 
the  trial  of  this  snlt  that  Leroy  Condor  bad 
"turned  over  the  notes  to  the  defendant  J. 
W.  Condor  to  be  collected  by  1dm  and  to  ac- 
comit  to  his  father,  die  plaintiff,  Leroy  Con- 
dor, tor  the  amoont  of  them,"  and  th»%npon 
a  Judgment  was  entered  on  this  rerdlct  In 
fiiTor  of  Leroy  Condor  against  J.  W.  Condor 
for  IMOO  and  interest  After  this  Leroy 
Condor  brought  this  suit  In  equity  against 
Benfrow  in  whldi  he  averred  that  J.  W. 
Condor  was  Inatdvent  and  that  an  execution 
on  the  jndgmmt  against  him  had  been  re- 
turned "no  property  found."  He  further 
av^red  that,  when  Benfrow  took  an  assign- 
ment of  the  notes  from  J.  W.  Condor,  he 
knew  that  J.  W.  Condor  had  no  right  to  as- 
sign them,  and  that  he  was  holding  them  sim- 
ply as  his  agent  for  the  purpose  of  collecting 
them  for  his  benellt  and  account  He  asked 
ttiat  Besotrow  be  compelled  to.  delivw  the 
notes  to.  him,  or,  if  not,  that  he  have  judg- 
ment against  him  for  the  amount  of  them. 
ITor  answer  to  this  suit  Benfrow  merely 
traversed  the  averments  of  the  petition.  On 
hearing  the  case,  after  the  evidence  was  in, 
the  lower  court  gave  Judgment  against  Ben- 
frow for  $400  and  interest,  and  he  appeals. 

[1]  Leroy  Condor,  the  only  material  wit- 
ness in  his  own  behalf  testifled,  in  substance, 
ttiat,  being  unable  to  look  after  his  business, 
he  concluded  to  transfer  to  his  son,  J.  W. 
Condor,  six  of  the  $100  notes,  and  did  ep  un- 
der an  agreement  that  bis  son  would  collect 
the  money  on  them,  and,  after  paying  his 
debts,  account  to  him  for  the  balance;  that 


he  and  his  son  went  to  Renfrew,  and  after  he 
had  stated  the  arrangement  between  them 
Benfrow,  acting  for  him,  wrote  an  asBlgD- 
ment  on  the  notes,  and  also  wrote  out  and 
gaTe  to  him  a  statonait  showing  the  date 
and  amount  of  the  notes  he  had  thus  assign- 
ed ;  tliat  Renfrew  knew  the  condition  under 
wld(A  the  notes  bad  been  assigned;  tbat  soon 
after  this  his  son  collected  two  of  the  notes 
and  accounted  for  the  proceeds,  and  aadgned 
the  other  four  to  Benfrow,  and,  as  soon  as 
he  learned  of  the  asdgnment  of  the  notes  to 
Benfrow,  he  at  once  went  to  see  Benfrow 
about  it,  and,  not  getting  any  satisfaction, 
brought  first  the  suit  against  his  son  before 
mentioned,  and  then  this  suit  against  Ben- 
frow. Benfrow  admits  writing  the  assignment 
on  the  notes  and  the  statement,  bnt  denies  Out 
Leroy  Condor  told  him  the  purpose  tor  vtfbicfa 
they  were  assigned,  and  says  he  sapiKiBed 
they  wen  assigned  to  J.  W.  Condor  tor  the 
purpose  of  Investliv  him  vltb  the  title  and 
the  tlgbt  to  do  with  them  as  be  pleased; 
tbat  J.  W.  Condor  owed  him  a  debt  of  «400, 
and  he  took  these  notes  In  settlemmt  of  tbat 
debt  Bn^  in  reading  ttie  whole  <tf  Us  ev- 
idence the  impression  is  left  on  the  mind 
that  be  either  knew,  or  at  least  had  XHiie 
idea,  that  the  notes  were  assigned  to  J.  W. 
Condor  for  the  reasons  and  with  the  inten- 
tion stated  by  Lwoy  Condor.  .  In  short,  his 
evidence  is  not  satisfactory  that  he  was  an 
Innocent  pordiaser,  and  it  also  appears  tliat, 
if  be  la  required  to  account  for  these  notes, 
he  wiU  not  be  prejudiced  so  far  as  hia  debt 
against  J.  W.  Condor  Is  concemed. 

J.  W.  Condor,  who  testified  in  bebaU  of 
Benfraw,  said,  in  anbstance,  tbat  bis  fatha 
gave  him  the  notea,  and  tbat  he  bad  the 
ri^t  to  assign  them  in  settlonait  of  bis 
debt 

We  have  read  the  evidence  carefully  and 
have  reached  the  conclusion  that  the  chane^- 
lor  correctly  held  that  Renfrew  bad  soffldent 
information  of  the  purpose  of  the  assignment 
of  the  notes  at  the  time  tiie  transaction  oc- 
curred to  put  him  on  notice  that  J.  W.  Con- 
dor did  not  have  authority  to  transfer  them 
to  him  in  settlement  of  his  debt,  and  there* 
fore,  in  taking  them,  he  does  not  occupy  the 
attitude  of  an  innocent  purchaser.  It  la 
true  the  notes  were  assigned  In  writing  in 
the  usual  way  by  Leroy  Condor  to  J.  W.  Con- 
dor, but  this  circumstance  does  not  aid  Ben- 
frow because  be  wrote  the  assignment  and, 
as  testified  to  by  I^eroy  Condor,  was  then 
advised  why  the  assignment  was  made.  The 
further  fact  that  Leroy  Condor  had  Benfrow 
give  him  a  statement  of  the  date  and  amount 
of  the  notes  is  a  strong  circumstance  tending 
to  show  that  something  must  have  been  said 
at  the  time  the  notes  were  assigned  indicat- 
ing the  purpose  of  the  assignment,  as  it  is 
an  unusual  thing  for  the  assignor  of  a  note, 
who  transfers  unconditionally  the  title  to 
another  party,  to  require  the  assignee  to  give 
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him  ft  Btatement  sbowliig  tbe  date  and 
imoimt  oC  tbe  note. 

[1]  It  la  fnrtber  ax«ned  In  bebaU  of  Ben- 
frow  that,  wben  heroj  G<ndor  brought  suit 
against  J.  W.  Renfrow  and  obtained  the 
judgment  referred  to,  this  was  an  election  on 
his  part  to  locdc  alone  to  J.  W.  Condor  for 
tlie  notes  or  their  value,  and  he  conld  not 
tlmeaftN  proceed  against  Renfrow.  We  do 
not  think,  however,  that  tbe  doctrine  ct  elec- 
tion is  aiq^Ucable  to  this  transaction.  The 
case  fbr  I^eroy  Condor  is  predicated  on  the 
theory  that  J.  W.  Condor  and  Renfrow  were 
both  wroDgdoere,  and  a  party  may  proceed 
against  Joint  wrongdoers  severally  or  Jointly. 
He  can  sue  them  separately  or  In  one  action. 
If  he  elects  to  sue  one  of  them  s^rately, 
this  win  not  estop  him  from  afterwards  seek- 
ing a  recovery  against  the  others,  unless  he 
accepts  satisfaction  from  the  one  first  sued 
or  the  one  against  whom  Judgment  Is  first 
obtained,  or  In  some  way  his  claim  Is  satis- 
fled  before  be  seeks  relief  against  the  others. 

The  Judgment  is  affirmed. 


HOSEINS  V.  PADDOCK  et  aL 

(Court  of  Appeals  of  Koitucky.    Hi^  14, 
1013.) 

1.  Tbovxb  akd  Convebsion  (S  10*)— Sale  or 

ZjUHBSB. 

Plaintiffs  having  pntchaaed  a  quantity  of 
lumber  from  defendant,  part  of  which  was  in 
a  millyard  at  a  certain  railroad  station,  paid 
for  all  of  the  lumber  there  located,  and  after 
inspectit^  Bhipped  eight  car  loads,  and  left  the 
balance  in  the  yards.  Shortly  thereafter  a  dif- 
ference arose  between  the  parties,  and  defend- 
ant elected  to  cancel  the  contract  as  to  tbe  bal- 
ance of  the  lumber,  whereupon  defendant  resold 
tbe  -remainder  of  the  lumber  in  the  yard.  Held, 
that  such  sale  constituted  a  conversion,  for 
which  defendant  was  liable. 

[Ed.  Note.— For  other  eases,  see  Trover  and 
Conrendott,  Oeat.  Dig.  U  84-94;  Dec  Dig.  | 

2.  Tboveb  and  Convebsion  (H  44,  63*)  — 
Mejlstjre  or  Dauaob— Inibbbst. 

_  In  trover  for  conversion  of  personal  prop- 
erty, the  measnre  of  damage  Is  tiie  value  ot 
tbe  property  at  the  time  of  the  conversion; 
whether  mterest  shall  be  allowed  being  for  the 
determination  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ronvenion.  Cent  Dig.  «  2B4,  260,  261;  Dec. 
I'iS'  ft  44,  63.*] 

3.  Appeal  and  Ebbob  (S  301*)— Review— Mo- 
tion FOB  New  Tbial— Gbounds. 

An  objection  that  tbe  court  In  an  action 
of  trover  did  not  leave  to  the  discretion  tbe 

{'ury  the  question  whether  Interest  shwild  be  ai- 
owed  cannot  be  reviewed  where  it  was  not 
urged  as  a  ground  for  new  trial. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Hrror.  Cent  Dig.  H  1748,  l7l»-17B6r  Dec 
Dig.  i  SOfl 

Ai^ieal  txom  drcolt  Court,  Knox  Oounty. 

Action  by  F.  8.  Paddock  and  others  against 
J.  a.  Hoefclns.  Judgmmt  for  idalntlffs,  and 
defendant  aK>eala  Affirmed. 


N.  X  Weller,  of  FbievUle,  and  Dlshman, 
Tiiuder  ft  Dlshman,  of  BarbourvUle,  for 
ap]>ellant  James  U.  Gilbert  of  Flnevilte, 
Cor  appellees. 

TURNER,  J.  This  Is  an  action  by  appel- 
lees for  the  value  of  certain  lumber  alleged 
by  them  to  bave  been  wrongfully  converted 
by  appellant  to  bis  own  use.  The  answer, 
after  denying  the  conversion,  in  a  separate 
paragraph,  by  way  of  counterclaim,  set  np 
a  claim  for  damages  for  alleged  breach  of 
contract  by  aiM>ellees  for  their  failure  to 
comply  with  tbe  terms  of  a  contract  wherry 
they  bou^t  a  large  quantity  of  lumber 
from  him.  The  Jury  found  a  verdict  for 
apiKllees  aiKm  which  Judgment  was  render- 
ed, and  from  that  Judgment  this  appeal  is. 
prosecuted. 

[1]  The  facts  developed  were  about  these: 
That  In  May,  1910,  appellees  by  written  con- 
tract purchased  from  a[4}ellant  about  600,000 
feet  of  various  kinds  of  lumber  at  specified 
prices;  that  of  this  lumber  about  100,000 
fe^  was  on  the  yard  at  Flat  lick,  a  station 
on  the  LoulsvUIe  ft  Nashville  Railroad  In 
Knox  county,  and  the  remainder  was  at  ap- 
pellant's millyard  about  fifteen  miles  dis- 
tant Shortly  after  entering  Into  the  con- 
tract, the  parties  through  their  inspectors 
proceeded  to  Inspect  and  classify  that  part 
of  the  lumber  which  was  at  Flat  lick,  and 
eight  car  loads  containing  more  than  '^,000 
feet  were  shipped.  They  had,  however,  in- 
9»ected  something  over  84,000  feet,  and  the 
balance  not  shipped  was  left  on  the  yard, 
the  whole  having  been  paid  for  by  appellees. 
Shortly  after  this  some  difference  between 
the  parties  arose  as  to  tbe  carrying  ont  of 
the  contract,  the  exact  nature  of  which  is 
not  made  clear  in  the  record,  and  appellant 
in  Angast,  1910,  elected  to  cancel  the  con- 
tract between  blm  and  appellees  as  to  the 
balance  of  the  lumber,  and  at  that  time 
sold  tlie  same  to  Asher  ft  Sons.  The  evi- 
dence as  to  whether  he  received  from  Asher 
&  Sons  more  or  less  than  he  would  have 
received  from  appellees  under  their  contract, 
If  It  had  been  carried  out.  Is  confllctlni^  one 
party  claiming  that  he  received  less  and  the 
other  that  he  received  more;  but,  as  well 
as  we  can  tell  from  the  complicated  state- 
ments as  to  the  different  kinds  of  lumber 
and  the  prices  spedfled  in  the  two  con- 
tracts, there  could  have  beto  no  material- 
difference  in  the  amount  received  from  Asher 
and  what  he  would  have  received  from  appel- 
lees. In  shipiing  the  lumber  to  Asher,  ap- 
pellant also  shipped  that  part  of  the  Inmbw 
paid  for  by  ai^llees  and  whldi  they  pw- 
mitted  to  remain  on  the  yard  after  the  ship- 
ment of  the  eight  cars,  and  It  is  the  value  ot 
that  lunger  that  appellees  sedk  to  recover. 
The  conversion  of  this  lumber  is  clearly 
shown,  it  having  been  shipped  to  Asher  over 
the  protest  of  the  agent  of  appellees,  who 
notified  appellant  that  that  particular  :1am- 
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ber  waa  what  appellee*  bad  bongbt  from 
him  and  paid  him  for ;  and  notwlthatamilng 
thiB  notice  he  proceeded  to  and  did  ship  the 
same  to  Asher. 

[1, 1]  Tb»  Judsment  allowed  tlift  appelleea 
interest  on  the  amount  of  the  verdict,  and 
it  Is  complained  for  antellant  ttiat  this  was 
error  because  the  Instructiona  failed  to  leave 
to  tbe  discretion  of  the  jury  whether  Inter- 
est might  be  allowed.  It  is  tma  that  the 
general  role  is  that  in  actions  at  trovw  ttie 
measure  of  damages  is  the  value  of  the  prop- 
ert7  at  the  time  of  the  conversion,  and  wheth- 
er Interest  thereon  may  be  allowed  is  for 
the  jnry  to  determine;  but  it  Is  snfflcieDt 
to  887  in  the  motion  and  grounds  for 
a  new  tital  no  complaint  was  made  of  tbia 
error. 

The  InBtractloDB  fairly  sabndtted  all  the 
Issaes  to  tiw  Jury,  ahd  then  is  really  no 
objection  to  them  other  than  tlmt  named. 

The  verdict  la  not  flagrantly  against  the 
evidence ;  in  fact,  it  is  folly  sustained  by  It 

Judgment  affirmed. 


OIXT  OF  OWENSBOBO  v.  McTALIi. 
(Court  of  Appeals  of  Kentucky.  May  10, 1913.) 

HcnxCZPAI.  COBPOUTIOETB  ({  SM*)— FMSBO0- 

TZ0N8— Costs. 

Both  generally  and  nnder  Ey.  St  |  3866, 
a  mnnicipality  is  not  liable  for  costs,  either  in 
the  lower  court  or  on  appeal.  In  prosecutions 
for  violation*  of  its  ordinances,  arm  though  the 
defendant  be  acquitted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Geot  Dig.  {  1417;  Dec  Dig.  | 
644      Costs,  Cent  Dig.  i  1128.] 

Appeal  from  Circuit  Court,  Daviess  County. 

Prosecution  by  the  City  of  Owensboro 
against  W.  A.  McFall.  There  waa  a  Judg- 
ment for  defendant,  and  coBts  were  assessed 
against  the  Cl^;  and  its  motion  to  set  aside 
the  Judgment  for  costs  and  quash  the  execu- 
tion being  overruled,  the  City  aroeals.  Mo- 
tion sustained. 

See,  also,  152  Ky.  628, 1&3  S.  W.  96». 

moyd  J.  lAswell,  of  Owensboro,  for  ap- 
pellant Lonla  I.  Igleheart;  of  Owensboro,  for 

HOBSON,  a  J.  Section  8806  Ky.  St  pro- 
vides: "In  prosecutions  and  prooeedings  In 
the  police  court  and  in  appeals  therefrom  the 
city  shall  not  be  liable  for  coats  unless  the 
same  be  collected  in  money  and  paid  Into  the 
dty  treasury." 

This  was  a  prosecution  begun  In  the  police 
court  for  a  violation  of  a  dty  ordinance, 
and  the  defendant  was  acquitted.  The  dty 
is  not  liable  for  costs  dther  in  the  poKce 
court  or  on  appeoL  in  U  Oye.  278,  'the  ntle 
is  thus  stated:  **A  dty,  town,  or  village  la 
never  liable  for  costs  ot  proceedings  tmder 
Its  ordlnancea,  whether  the  dtfendant  be  ac- 
quitted or  convicted,  unlesa  a  statute  so  pro- 
vides; and  this  Is  true  whethar  the  proceed- 


ing is  consldOTed  dvU  or  crimlnaL  This 
role  Is  net  affected  tqr  the  fact  that  the  ordi- 
nance under  whidi  the  prosecution  Is  had  is 
Invalid,  or  by  the  fact  that  tbe  dcabndant 
worked  out  bis  costs  in  the  dty  prison  or  on 
the  dty  streets;  the  labor  being  pcxtoxmed 
for  the  benefit  of  the  dty." 

The  motion  to  set  adde  tbe  Judgmmt  U» 
costs  and  quash  the  execution  la  soatainad. 


LOUISVIIiLE  4  N.  B.  CO.  v.  MAHONBrS 
ADM'X.t 

(Court  of  Appeals  of  Kentucky.  May  16, 1913.) 

1.  Mabteb  and  SnvAHT  a  S9*)— SooFB  or 
Ehflotuent. 

■  If  the  Inspection  of  a  car  wa*  neoessary 
to  enable  a  car  repairer  to  repair  it,  todi  In- 
spection was  as  much  a  part  of  hi*  work  a*  the 
subsequent  makiog  of  the  repairs,  so  that  tfa« 
fact  that  he  waa  inspecting  tbe  car  and  not 
actually  repairing  it  when  ii^ured  would  DOt 
prevent  recovery  for  his  injuries. 

[Ed.  Note^Fbr  other  cases,  see  Ifaster  and 
g^ant,  Cent.  Dig.  ||  168-156;  Dee.  Dig.  | 

2.  Mastkb  and  Sebvant  (|  289*)— Injubibb — 
JuBT  Question  —  Contoibutobt  Nkoh- 

OENCE. 

Evidence,  iu  en  action  for  the  death  of  a 
car  repairer  by  being  killed  whUe  inspecting  a 
car  preparatory  to  working  thereon  by  a  shop 
engine  striking  it,  whether  decedent's  contribu- 
tory negligence  caused  his  death  MA  a  Jury 
question. 

[Ed.  Note.— For  other  case*,  see  Masto  and 
Servant  Cent.  Dig.  M  1088,  1060,  1002-1132; 
Dec.  Dig.  I  288.  •! 

3.  MaSTBB  and  SEBVAlfT  ^  281*)— GOHTKXBIT- 

TOBT  NeGLIQENCE. 

Where  It  was  the  duty  of  the  foreman  of 
the  track  on  which  a  car  repairer  was  working 
to  prevent  engines  from  being  backed  against 
ears  while  being  repaired,  a  car  repairer  oould 
assume  that  the  track  foreman  would  protect 
him  from  moving  cars  wnile  inspecting  and  re- 
pairing a  particular  car. 

[Ed.  Note.— For  other  caseSfSee  Master  and 
Servant,  Cent  Dig.  H  670-«r7;  Dec.  Dig.  1 
231.*] 

Api>eal  from  Circuit  Court,  Nelson  County. 

Action  by  Thomas  J.  Manoney's  Adminis- 
tratrix against  the  Louisville  &  NashviUe 
Railroad  Company.  From  a  Judgment  for 
plalntU^  defendant  appeals.  Affirmed. 

Benjamin  D.  Warfleld,  of  Louisville^  and 
Jno.  S.  KeUcv,  of  Bardstown,  for  anwllant. 
Nat  W.  Halstead,  of  Bardatown,  and  Bdr 
wards,  <H!den  &  Peak,  of  Lonlsvllleh  for  ap- 
pellee. 

SETTLE,  3,  On  Decemtet  0, 1910;  Thomas 
3.  Mahon^,  many  years  a  car  r^Mdrer  In  tiie 
employ  of  the  aK>ellan^  Louisville  ft  Nadi- 
vUle  Railroad  Oompany.  lost  hla  lifts  at  Its 
South  Louisville  yard  or  diopa^  while  under 
a  car  with  which  other  ears,  backed  by  one 
at  Its  engines,  came  In  contact;  causing  It  to 
run  over  and  kill  him. 

This  action  waa  bron^t  the  daoedcDt's 
widow  and  administratrix  to  recover  of  tip- 
pellant  damages  for  his  death ;  it  being,  in 
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nAttuies,  allaged  In  the  potltloii  that  it  was 
canna  by  tlie  gnwa  negUgmce  of  the  appel- 
lant and  Its  R^rrants  saperlor  In  antborUy 
to  the  decedent  In  failing  to  provide  him,  as 
a  car  r^iairer  In  Its  serrlee,  a  reasonably 
sate  iriaoe  in  which  to  work  upon  a  d^ective 
car  it  was  his  duty  to  repair,  and  which  he 
was  engaged  in  r^mirlng,  when  appellant's 
servants  before  meitioned,  by  their  further 
gross  negligence,  permitted  other  cars,  mov- 
ed by  one  of  its  engines,  to  back  against  same 
causing  It  to  run  over  and  kill  him.  Appel- 
lant's answer  by  its  denials  pnt  in  Issne 
every  material  allegation  of  the  petition  and 
contained  a  plea  of  contributory  negl^ence, 
which  was  controverted  by  r^ly.  The  trial 
resulted  in  a  verdict  in  appellee's  favor  for 
^000  damages;  and  appellant's  dlssatiBfae- 
Uon  with  the  verdict  end  Judgment  rendered 
tliereon  led  to  this  appeaL 

▲  reversal  of  the  judgment  Is  asked  by  the 
amidlant  on  the  single  ground  that  the  trial 
court  erred  In  reftulng  the  peremptory  In- 
stmetlon,  directing  a  verdict  for  appellant, 
asked  by  it  at  the  conclusion  of  appellee's 
evidence,  and  again  after  all  the  evidence 
was  Introduced.  As  sndi  an  instruction 
could  properly  have  bera  givoi  only  upon  the 
ground  that  there  was  no  evidence  to  author- 
ize a  recovery,  It  becomes  necessary  for  us 
to  determine  from  the  record  whether  there 
was  any  evidence  to  support  the  verdict 

It  to  omceded  that  Mahoney  bad,  for  18 
years  prior  to  bis  death,  been  employed  by 
appelant  aa  a  car  rqiairer,  and  during  the 
greato'  part  of  that  time  be  worked  at  Its 
Sonth  LoolsvUle  ahops.  It  must  be  pre- 
sumed, therefore,  that  he  was  thoroughly  fa- 
miliar with  all  roles  and  regulations  con- 
trolling the  work  praformed  there^  and  par- 
tlcnlarly  ancb  as  related  to  Uie  poformance 
of  Ua  own  duties.  Otmnected  with  shop  13 
to  a  large  abed.  The  yards  contain  many 
tracks,  several  of  which  run  through  this 
shed,  and  upon  these  tracks,  aa  w^  aa  others 
outside  the  shed,  crippled  cars  are  placed  to 
be  repaired;  the  use  of  Uw  taratiks  outside  the 
shed  being  required  because  those  Inside  will 
rarely  bold  all  the  cars  needing  repairs. 
Trade  8,  outside  tiia  shed,  to  one  of  the  most 
In^rtant  In  the  yards  and  to  known  as  the 
"revenue"  track  'becauae  naed  to  hold  crip- 
pled foreign  cars,  which  have  to  be  hurried- 
ly repaired  that  they  may  not  be  delayed  in 
reaching  their  destination.  The  car  that  ran 
over  and  killed  Hahoney  was  a  foreign  car 
whleb  had  been  defectively  worked  on  and 
"set  back"  on  tra^  8  for  further  r^lrs. 
According  to  the  evld^ce  introdnced  in  ap- 
pellee's btfuU^  the  backing  engine  and  cars 
that  struck  the  car  and  caused  It  to  run  over 
Mabon^  were  moved  without  a  signal  or 
warning  of  any  kind  and  without  maintain- 
ing a  lookout  for  persons  on  track  8  or  in 
the  yarda,  and  there  seems  to  be  no  material 
contradiction  of  tbto  evidence. 

U  U  appellant's  omtentioa  that  Hahoney 


was  not  at  work  on  the  car  on  track  8 
when  killed  or  charged  with  the  duty  of  In- 
specting or  r^tairlng  it,  and  that  ha  Inspect- 
ed the  car  with  no  other  object  than  to 
gratify  his  curiosity.  Though  there  to  evi- 
dence in  the  record  to  sustain  tbto  conten- 
tion, furnished  mainly  by  the  witness  Bnrk, 
who  was  with  the  decedent  whoi  the  latter 
was  killed,  thwe  was  considerable  evidence 
conducing  to  prove  that  the  decedent  in  go- 
ing under  the  car  to  ascertain  what  was 
wrong  with  the  work  that  bad  been  done  on 
it  performed  a  duty  required  of  him  by  a 
rule  of  the  appellant,  and  also  a  custom  long 
obtaining  in  the  South  Loutoville  shops,  to 
which  all  car  repairers  in  Its  employ  had 
to  conform,  and  that  his  going  under  the 
car  before  beginning  the  work  of  readjust- 
ing the  draft  beam  was  necessary  to  en- 
able him  to  discover  the  defect  in  its  former 
attempted  adjustment  and  prooeed  at  once 
to  remedy  it 

The  rule  or  custom  referred  to  grew  out  of 
the  manner  in  which  the  work  of  appel- 
lant's car  repairers  had  to  be  done.  There 
were  between  400  and  COO  of  them  employed 
In  the  South  Louisville  yards  and  shops,  all 
doing  piece  work  (that  is,  they  were  paid 
schedule  price  for  each  piece  of  work  done) ; 
and  if  there  taappmed  to  be  at  tlmea,  as 
was  sometimes  the  case,  a  scarcity  of  cars 
to  be  repaired,  some  of  tiie  repairers  would 
find  little  work  to  do.  According  to  appel- 
leeis  evidence,  the  men  were  required  to 
work  in  pairs  and  as  partners.  If  one  of 
the  partners  absented  himself  for  a  day 
of  longer,  another  car  repairer  would  be 
designated  by  one  of  the  foremen  to  take 
hto  place  with  the  remaining  partner  until 
bis  retnm,  but  upon  bto  return  be  would 
resume  his  old  place  with  the  partner  who 
had  remained  at  work.  It  was,  according 
to  much  of  the  evidmcfl^  also  a  .cn>t<»n  In 
app^nt^  ahopa  that  If  one  partner,  in  tbe 
absence  of  the  other,  began  to  r^air  a  car 
which  was  unfinished  when  the  absent  part- 
ner retnmed,  it  was  the  duty  of  the  totter 
to  go  to  work  upon  such  car  and  assist  the 
partner  who  began  to  repair  It  to  C(»npitote 
the  work.  The  hour  for  eommendng  woric 
in  the  shops  was  7  o'clock  a.  m.,  and,  when 
the  whistle  blew  as  the  elgnal  for  begtni^ng 
work,  the  car  repairers  who  had  assembled 
In  the  shed  for  work  would  rush  In  pairs  to 
the  crippled  cars  left  <hi  tbe  iriied  and  yard 
tracks,  and  the  first  car  reached  by  any 
pair  was  tb^n  to  repair  to  the  exclusion  of 
all  other  workmen. 

It  further  appears  from  tbe  evidence  that 
the  decedent  and  Burk  constituted  a  pair  of 
car  repairers  and  worked  as  partners  in 
appellant's  shops,  and  that  on  December  8, 
1910,  the  decedent  was  not  at  the  shops  and 
did  no  work-  for  appellant  On  that  day, 
however,  Burk,  assisted  by  another  employ^ 
whom  the  foreman  had  directed  to  take  the 
decedent's  ptoce  during  bto  absence  attadiea 
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a  wooden  beam  to  tbe  car  by  wblch  ICa- 
honey  was  later  UUed,  but  did  the  work 
improperly;  wben  the  car  was  removed  from 
the  track  where  it  had  been  worked  on,  the 
Inspector  discovered  that  the  work  of  Boric 
In  attaching  the  beam  to  It  bad  been  de- 
fectively done,  consequently  the  car  was  "set 
back"  and  ran  on  track  8  to  be  properly  re- 
paired, where '  It  was  found  by  Burk  and 
Mahoney  wben  they  reached  appellant's 
shops.  Burk,  or  the  foreman  of  track  8, 
then  Informed  Hahoney  of  the  work  that 
Biirk  had  defectively  done  on  the  car  the 
day  before,  and  he  and  Mahoney  went  to 
see  what  was  the  matter  with  and  repair 
it  While  the  latter  was  nnder  the  car  try- 
ing to  ascertain  what  was  wrong  with  Burk's 
work  of  the  previous  day,  other  cars,  moved 
by  one  of  appellant's  engines,  stnuft  and 
caused  it  to  run  over  and  kill  him. 

It  was  not  made  to  appear  that  Mahoney 
received  an  order  from  a  superior  to  repair 
the  car,  but  such  an  order  was  not  neces- 
sary If,  as  appellee's  evidence  tended  to  show, 
the  duty  of  Inspecting  and  repairing  the  car 
was  imposed  upon  him  by  a  rule  or  custom 
prevailing  among  appellant's  car  repairers  in 
its  South  Louisville  shops.  We  bkve  al- 
-ready  Indicated  that  the  custom  referred  to 
was  that,  if  the  partners  were  engaged  in 
repairing  a  car  which  was  not  flnlshed  dur- 
ing the  day,  it  was  their  duty,  upon  return- 
ing to  the  performance  of  their  duties  tbe 
following  day,  to  resume  and  continue  work 
on  the  unflnldied  car  until  the  repairs  were 
completed.  The  same  custom,  according  to 
the  evidence,  obtains  where  the  work  isr 
commenced  on  the  car  by  one  of  the  partners 
in  the  absence  of  the  other  and  is  defective- 
ly d<me;  and  if  necessary  to  be  redone,  when 
the  partnw  who  had  absented  bimselt  re- 
tums,  the  two  must  together  go  to  work  first 
on  that  car  and  complete  the  repairs  neoes- 
shry  thereon.  In  view  of  tbe  proof  of  this 
custom,  Mahoney  in  going  to  and  inspecting 
the  car  In  question,  fOc  the  purpose  of  sa- 
certainlng  what  was  wrong  with  the  draft 
beam  and  then  of  remedying  it,  was  not  per- 
forming an  nnrequlTed  or  self-imposed  duty. 

Appellant's  eounsel  rely  greatly  upon  tbe 
testimony  of  Burk,  which  was  to  the  effect 
that  Mahoney  in  thus  acting  ms  pezf<»n)lng 
ia  sdf-lmposed  duty.  Burk's  tesUmony  went 
little  further  than  to  deny  that  what  Ma- 
honey did  was  required  by  any  custom  pre- 
vailing in  appellant's  shops,  or  that  he  was 
at  work  on  the  car  when  killed.  While  his 
testimony  and  that  of  other  witnesses  In- 
troduced for  appellant  tended  to  disprove  tbe 
cudtom  referred  to,  there  were,  on  the  other 
hand,  about  as  many  witnesses  for  appellee 
whose  testimony  tended  to  prove  the  custom. 
This  conflicting  evidence  necessarily  required 
the  submission  of  tbe  case  to  the  Jury.  Ap- 
pellant's counsel  also  lay  great  stress  upou 
the  fact  that  Mahoney  did  not  have  with  him 
his  tools  when  killed,  and  this,  they  earnest^ 


ly  argue,  shows  ttiat  he  was  not  that  at  work 
on  the  car,  and  also  that  he  did  not  go  to 
the  car  with  any  purpose  to  r^air  it  Un- 
explained, this  fact  would  be  entitled  to  more 
than  ordinary  weight;  but  as  thore  was 
evidence  in  appeUetfa  bdialf  that  car  repair- 
ers frequently  go  to  Imqiect  defoctive  cars 
without  takli^  their  toola  with  ttiem,  pre- 
ferring to  get  them  after  ascertaining  what 
work  Is  to  be  done  and  what  tools  would  be 
required  to  perform  It,  the  argument  loses 
much  of  its  force. 

[1]  If  it  was  the  duty  of  Mahoney  to  re- 
pair tbe  caif  and  the  inspection  of  it  was 
necessary  to  enable  him  to  know  what  re- 
IMilrs  were  required  and  how  to  make  them, 
the  Inspection  was  as  mu<At  work  as  would 
have  been  tbe  subaequrat  labor  of  making 
the  repairs  if  he  had  lived  to  perform  It 
Therefore,  the  fact  that  Mahoney  at  the 
time  be  was  run  over  by  the  car  was  not  ac- 
tually engaged  in  the  work  of  r^»alrlng  it  is 
not  materlaL 

[2]  The  further  question  as  to  whether  he 
was  guilty  of  contributory  negligence  and 
such  negligence  caused  his  death  was  proiH 
erly  left  to  the  Jury.  On  this  point  several 
of  appellant's  witnesses  testified  that  it  was 
the  decedent's  duty  to  place  on  the  car  a  blue 
flag  before  going  under  It  which  would  have 
warned  other  employes  moving  cars  on  track 
8  that  he  was  at  work  upon  It  On  the  otber 
hand,  numerous  witnesses  for  appellee  testi- 
fied that  tbe  setting  up  of  the  blue  flag, 
while  required  on  other  tracks  in  the  yards, 
was  not  required  by  any  rule  of  appellant 
on  track  8,  because  that  track  was  so  con- 
stantly used  for  repairing  cars  which  were 
not  owned  by  appellant  and  such  cars  were 
so  constontly  being  run  from  it  to  be  at- 
tached to  trains  and  hastened  to  their  desti- 
nation, that  by  a  custom  obtaining  In  appel- 
lant's repair  service,  the  foreman  of  track 
8  was  charged  with  the  duty  of  looking  out 
for  the  safety  of  car  repairers  at  work 
thereon,  and  of  warnli^  the  crews  of  moving 
trains  of  the  presence  of  such  car  repairers 
on  the  track,  and  the  latter  of  tiie  movonent 
In  tb^r  direction  of  all  trains.  While  the 
evidence  on  this  point  was  conflicting,  if  tbe 
Jury  accepted  that  of  appellee's  witoesses,  as 
they  manifestly  did.  It  left  in  their  minds 
no  groDuds  for  a  belief  that  Mahoney  In  go- 
ing under  tbe  car  as  he  did  assumed  tbe  risk 
attaiding  such  an  act 

[3}  On  the  contrary,  he  bad  the  right  to 
assume  that  the  track  foreman  would  pro- 
tect him  from  moving  cars  while  he  was  en- 
gaged In  Inspecting  and  repairing  the  car  In 
question.  As  said  In  A.  Bentley  &  Sons  v. 
Bryant  148  Ky.  640,  147  S.  W.  405:  "In 
the  absence  of  actual  knowledge  on  the  part 
of  the  servant  (L  e.,  of  the  danger),  there  Is 
□o  assumption  of  a  risk  by  him  arising  from 
the  master's  violation  of  a  primary  duty; 
and  the  master  Is  liable  wbethw  bu<^  negli- 
gence alone  results  in  injury  to  the  servant 
or  concurs  with  the  Diligence  of  a  servant 
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fai  a  different  dqwrtment,  or  ^th  tbe  n^ll- 
gmce  ot  a  fdlow  aemnt."  Fla^rt  Gol< 
Uezies  Ga  t.  Blam.  151  Ky.  50,  151  S.  W.  34. 

In  LonisvUle  ft  NashriUe  Ballroad  Co.  v. 
PottB.  02  Ky.  Sa  17  S.  W.  1S5,  IS  K7.  Iaw 
844,  we  aald :  "The  Jury  were  author- 
ized to  believe  the  foregoing  facts,  notwith- 
standing the  appellant's  erldence  to  the  con- 
trary. The  question  then  la,  Was  tbe  fact 
that  appellant  aofloKd  said  detached  cars 
to  more  on  the  tra<ft  at  aald  place  withont 
a  Uwlcont,  to  give  warning  of  their  abroach, 
willful  negligence?  The  Shelby  Case,  86  Ky. 
224  [8  &  W.  167,  8  Ky.  Law  Rett.  828].  whtfdi 
oGcnned  la  the  same  town,  and  the  Conley 
Oasc^  &8  Ky.  402  {12  S.  W.  764.  U  Ky.  Law 
Bep^  002],  seem  conclualTe  of  the  queatlon. 
It  la  held  In  tboae  cases  that  ndlther  a  train 
nor  a  single  car  should  be  permitted  to  move 
on  a  side  track  in  a  city  or  town  'without 
some  s^ant  Is  in  posiUon  to  give  warning 
of  Its  approadi  and  to  control  its  move- 
ments.' It  Is  also  held  In  aald  cases  that  to 
let  a  train  or  car  more  in  such  idace  without 
a  serrant  btfng  In  a  position  to  conteol  It, 
and  i^ve  warning  (tf  its  approach  la  willful 
necUgenee." 

In  the  thoroughly  considered  case  of  Louis- 
Tllle  ft  NashTlUe  B.  B.  Go.  t.  Lowe,  118  Ky. 
260,  80  &  W.  768,  26  Ky.  Law  Bep.  2317.  65 
U  B.  A.  122,  we  held  that:  "Where  a  raU- 
road  employed  nearly  20Q  men  at  a  Junction, 
Including  plaintiff,  who  was  employed  as  an 
aeslstant  car  Inspector,  and  as  such  was  re- 
quired to  and  did  go  on  defendant's  tracks  in 
the  performance  of  his  duties.  deCmdant 
owed  him  the  duty  to  keep  a  loolcout  on  an 
engine  backing  down  upon  him  from  the 
rear  while  plaintiff  was  passing  along  the 
tiacA  to  a  toolhouae  after  having  inspected 
a  train,  in  order  to  prevent  injuring  him." 

It  such  Is  a  sound  rule  as  to  an  employ^ 
walking  a  trade  of  the  railroad  out  in  the 
open,  where  there  was,  at  least,  some  op- 
portimlty  for  him  to  see  or  bear  an  ap- 
proachli^  engine  or  cars,  for  a  fortiori  is  It 
applicable  to  a  case  like  the  Instant  one, 
where  tbe  employ^  killed,  by  backing  cars 
was  In  yards  with  500  other  nnployfis  and  in 
a  situation  that  rendered  it  bnposslble  for 
him  to  know  of  the  coming  of  the  moving 
cars. 

The  instructions  of  the  trial  court  seem 
to  conform  to  the  ^wa  we  have  expressed ; 
and,  thore  being  no  error  In  that  court's  re- 
fusal of  the  peremptory  instruction,  the  Judg- 
mtfit  Is  afltrmed. 


BIOKMAN  GOUNTZ  T.  JACKSON. 
(Court  of  Appeals  of  Kentodiy.  Usy  6, 191S.) 
1.  OanaiTAi.  La,w     87*>— Jumsnionow. 

Ky.  St  I  10^  proridM  that,  when  any 
person  charged  with  a  misdemeanor  sEiall  be 
lodged  in  jaU  in  default  of  bail,  the  jailer  shall 
notify  tbe  coanty  judge  and  county  attorney, 
if  the  court  In  which  be  was  indicted  or  Is  to 


appear  be  not  in  session.  Section  1074  requires 
the  judge  to  thereupon  direct  the  clerk  of  the 
circuit  coart  to  deliver  a  certified  copy  of  the 
record  la  his  poMession  under  which  the  prison- 
er was  arrested  and  detained,  and  ordier  tbe 
prisoner  to  be  broQght  before  him  at  tbe  court- 
hoaae,  and  notify  the  county  attorney.  Section 
1075  requires  the  trial  and  proceedings  after 
judgment  to  be  the  same  as  if  the  case  was 
tried  In  the  circuit  court  Section  10T6  pro- 
vides that  at  the  end  of  any  term  of  the  circuit 
court  if  there  be  any  person  in  jail  under  In- 
dictment for  misdemeanor,  the  court  shall  trani^ 
fw  such  indictments  to  the  county  court  and 
the  circuit  clerk  shall  immediately  furnish  a 
copy  of  the  record  to  the  county  judge,  who 
shall  tZT  such  person  as  hereinbefore  provided. 
Held,  uat  such  misdemeanor  jurisdicuon  may 
be  exercised  by  the  county  Judge  dtting  either 
as  a  quarterly  or  county  court 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  126;  Dec  Dig.  |  87.»1 

2.  Sbxriffs  and  Constables  (|  64*)  — At- 
ibndancb  at  coubt — fees. 

Where  tihe  county  judge  holds  a  special 
term  of  the  coanty  court  or  the  quarterly  court 
in  his  own  office  or  in  the  clerk's  office,  the 
jailer  is  not  entitled  to  any  pay  for  attendance. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  78 ;  Dec.  Dig.  i  64.*] 

3.  Shebiitb  and  Constables  d  54*)  — At- 

TENOANCX  AT  COTJBT— FEES. 

The  jailer  should  he  paid  for  actual  at- 
tendance at  a  regular  or  special  term  of  court 
held  by  the  county  judge  in  the  courtroom. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  78 ;  Dec  Dig.  {  54.*] 

4.  Shkbiffs  and  Conbtablbs  d  64*)— At- 
tendance AT  Coubt^Febs. 

The  jailer  is  entitled  to  pay  for  attending 
the  regular  terms  of  the  county  and  quarterly 
courts,  irrespective  of  whether  they  are  held  in 
the  courtroom  or  clerk's  office,  etc 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
CunsUbtes,  Cent  Dig.  {  78 ;  Dec.  Dig.  S  54.*] 

5.  Shebiitb  and  Oonbtables  (8  54*)  — At- 
tendance   AT    COUBI^FEES— MlBDEMEANOa 

Cases. 

The  Jailer  has  the  same  right  to  compensa- 
tion for  attendance  upon  'the  trial  of  misde- 
meanor cases  before  tbe  county  Judge  as  Judge 
of  the  county  or  quarterly  court  as  in  the  trial 
of  any  other  case  before  those  courts. 

[Eld.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig,  {  78;  Dec  Dig.  8  64.*1 

6.  Shkbitfb  and  C0NSTABI.BS  (i  54*)  —  Ai- 
tbndancb  at  CouBT— fees. 

Ky.  St  8  1703,  providing  that  the  fees  of 
the  jailer  for  attending  county  and  quarterly 
courts  shall  be  "not  exceeding  82"  per  day, 
only  entitle  the  Jailer  to  a  reasonable  compensa- 
tion toe  actual  attendance,  not  exceeding  $2  a 
day;  the  amount  depending  npon  the  nature 
and  extent  of  his  services. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  8  78;  Dec  Dig.  |  54.*] 

7.  SHnim  AND  ConsTABus  <S  &4*V— Fibs— 
Attbndanob  at  Countt  Coubt  — jSxakin- 
INO  Tbials, 

The  county  judge  is  not  holding  the  quar- 
terly or  county  court  In  acting  at  examining 
trials,  so  that  the  Jailer  Is  not  entitled  to  com- 
pensation for  services  in  attending  upon  such 
trials. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  f  78 ;  Dec  Dig.  {  64.*] 

8.  SUBBim  AND  CONBTABXOB  (|  64*)  — FEBS 

or  Baxlitf— Lttnact  iNqmsrs. 

Since  an  Inqnest  of  lunacy  is  a  Judicial 

proceeding,  the  jailer  is  entitled  to  compensa- 
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tion  for  Bervlcefl  In  attendlor  npon  the  eoant7 
court  while  holding  lunacy  uiqaesU. 

Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  {  78 ;  Dec  Dig-  S  54.*] 

9.  SHBBirre  AJID  CORBTABUB  74*)— FEXS— 

BiauT  TO  Set-Off. 

In  an  action  by  a  jailer  agalnat  a.  county 
to  recover  compensation  for  services  in  atten- 
dance upon  court,  the  county  may  set  off  pay- 
menta  previously  made  to  the  jailer  to  which 
he  wae  not  entitled,  U  nwh  paymenti  be  plead- 
ed and  relied  upon. 

[Ed.  Note.— For  other  cam,  aee  SherUEs  and 
Constables^  Cent  Dig.  U  8fr-06;  Dee.  Dig.  1 
74.*] 

Atveal  from  Circuit  Court;  Hl<4man 
County. 

Actltm  by  Mitt  Jackson  against  Hltftman 
Coimty.  Fnun  a  Judgment  for  plaintiff  de- 
fendant appeals.  Rerrased  and  ronanded 
tot  fdtlier  proceedings. 

J.  D.  Via  and  J.  M.  Bnuumal,  Jr.,  both  of 
Clinton,  for  ai^Uant.  W.  J.  W^b,  of  May- 
field,  for  appellee;. 

HOBSON.  a  J.  latt  Ja<Asoii,  the  jaUer 
of  Hlc^knum  conaty,  inresented  to  the  fiscal 
court  for  allowance  a  claim  which  may  be 
summed  up  as  follows: 

To  attending  96  trials  of  common- 
wealth cases  before  the  county  judge 

at  $2  a  day  flS2  00 

One  civil  case  ot  Porter  t.  Beaver. ...  2  00 
Attending  quattedy  court  six  days. 12  00 
Attending  coonty  court  seven  days. ...     14  00 

For  this  claim  the  fiscal  court  allowed  ttlm 
922,  and  be  appealed  from  the  order  of  the 
fiscal  court  to  the  Hickman  circuit  court  In 
the  circuit  court  upon  a  trial  of  the  case,  the 
law  and  facts  being  submitted  to  the  court, 
there  was  a  Judgment  In  fam  of  the  Jailer 
for  the  full  amount  of  the  dalm.  The  coun- 
ty appeals. 

Section  1730,  Ky.  St,  provides:  "The  fees 
of  the  jailer  shall  be  as  follows:  For  attend- 
ing county  and  quarterly  courts,  to  be  paid 
for  out  of  the  county  levy,  per  day,  not  ex- 
ceeding •  •  *  $2.00.  For  famishing  fuel 
and  lights  to  county  and  quarterly  courts,  a 
reasonable  compensation,  not  exceeding  two 
dollars  per  day,  to  be  paid  out  of  the  county 
levy."  It  ai^pears  from  the  record  that  the 
commonwealth  cases  r^erred  to  were  either 
examining  trials  held  by  the  county  judge  or 
trials  of  misdemranors  or  Inquests  of  lunacy. 
But  how  many  of  each  there  were  does  not 
appear.  What  the  case  of  Porter  v.  Beav^ 
was  or  where  it  was  tried  does  not  appear. 
By  section  109  of  the  Constitution  the  Judi- 
cial power  of  the  commonwealth  is  vested  in 
the  courts  established  by  the  Constitution, 
and  by  section  1S5  no  courts  save  those 
provided  for  In  the  GonBtltiittQ&  shall  be 
established.  By  section  188  there  shall  be 
establlBhed  In  .eadi  county  a  court  to  be 
styled  the  quarterly  court,  the  jurisdiction  of 
whldi  shall  be  unifotm  throughout  the  state, 
and  shall  be  regulated  by  a  general  law.  The 
Judge  of  the  county  court  shall  be  the  judge  of 


the  quarterly  court  By  section  140  there 
shall  be  estatfUshed  In  each  county  a  county 
court  to  ocHudst  of  a  Judge  who  shall  be  a 
conswntor  of  the  peao^  and  shall  receiT« 
such  compaisatim  for  bis  services  as  may 
be  prescribed  by  law.  By  section  141  the  ja- 
rlsdictlon  of  the  county  courts  shall  be  uni- 
form throughout  the  states  and  shall  be  regu- 
lated by  gOLeral  law.  SectUma  1078,  1074^ 
1075,  1078^  1077.  and  109S,  Ky.  8t,  provide: 

"When  any  person  charged  with  a  misde- 
meanor shall  be  lodged  in  Jail  In  default  of 
ball,  it  shall  be  the  duty  of  the  Jailer  to  at 
once  notify  the  county  Judge  and  county  at* 
totn^  of  the  fact,  if  the  court  In  which  the 
prisoner  has  been  indicted,  or  before  which 
he  has  been  ordered  to  appear,  1>  not  in  ■Be- 
aton.** Sectlottl078. 

"The  judge  shall  thereupon  direct  the 
Cterk  of  ttae  dicolt  ooort  to  ddlver  to  him  a 
certified  copy  of  the  record  in  bis  possession 
by  virtue  of  whlcb  the  prlflooar  was  errested 
and  detained,  and  shall,  upon  reo^Tlng  sodi 
record,  ordw  the  prbmur  to  be  bron^  be- 
ton  blm  at  the  omirtbonaB^  and  give  nofloe 
ct  the  fact  to  the  county  attimey,  wbo  shall , 
proeecut&  He  shall  give  the  accused  notioe* 
of  the  diarge  against  him,  and  proceed  at 
once  to  try  tlie  case,  or  fix  a  day  for  Ite 
trial,  and  issue  summons  for  audi  wltnessea 
as  may  be  needed  by  either  party.  If  tlie 
prisoner  has  no  attorney,  and  Is  too  pom  to 
employ  one,  the  court- shall,  at  his  request, 
appoint  an  attorney  to  defend  him."  Section 
1074. 

"The  trial  and  t^oceedlngs  after  Judgment 
shall  be  in  all  respects  the  same  as  if  the 
case  wtLB  tried  In  the  drcnit  court"  Section 
1075. 

"If,  at  the  end  of  any  term  of  a  ctrcnlt 
court,  there  shall  be  persons  In  Jail  under 
indictment  for  misdemeanor,  the  court  shall 
make  an  order  transferring  all  sacb  Indict- 
ments to  the  county  court  and  the  circuit 
clerk  shall,  immediately  upon  the  adjourn- 
ment, furnish  a  copy  of  the  record  In  sncb 
cases  to  the  county  judge,  who  shall  proceed 
to  try  such  persona  as  h^^before  provided." 
Section  1076. 

"An  appeal  may  be  takw  from  the  Judg- 
ment of  the  county  judge  in  misdemeanor 
cases  as  provided  in  the  criminal  code  In  ap- 
peals in  misdemeanor  cases.'*    Section  1077. 

"Justices  and  quarterly  courts  and  the 
judges  thereof  shall  have  Jurisdiction  exdo- 
slve  of  circuit  courts  in  all  penal  cases,  the 
punishment  of  which  is  limited  to  a  fine  not 
exceeding  twen^  dollars,  and  jurisdiction 
concurroit  with  circuit  courts  of  all  penal 
cases,  the  punishment  of  wMch  Is  limited  to 
a  fine  not  exceeding  one  hundred  dollars  m 
Impriwmment  hot  exqeeding  fifty  days,  or 
both."  Section  1008. 

In  Stelnbergen  v.  MlUer,  96  S.  W.  1101, 
29  Ky.  Law  Bep.  1132,  the  idaintiit  had  been 
put  in  jail  under  a  capias  Issued  by  the  conn- 


*For  oUnr  cases  see  suns  toplo  and  sMUmi  NUMBBR  in  Dm.  Die.  A  Am.  Dig.  K«r'N<k  Strtsa  A  Bep'r  latess 
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tj  Judse  npoB  a  jndijiient  antereA  by  Um  In- 
ptwlns  a  fine  npon  tbe  ^alntUC  for  a  mlBde- 
meanor  In  a  case  wbich  bad  been  tried  before 
bJm  under  the  foregoing  atatatei.  It  wa« 
liulated  that  the  statute  was  uncwutltatlon- 
al :  that  ander  the  itatate  tbe  Jnriadlctton  la 
Teeted  in  the  connty  judge  as  an  officer,  and 
Dot  hi  him  aa  lodge  of  tbe  connty  or  qwrter^ 
Ij  ooort  Dok^g  tida  contention  after  polnt- 
Inc  ont  that  the  county  Judge  ia  tbe  county 
Jndge  of  the  eonnty  u  well  as  the  onarterly 
court,  we  said:  "And  aa  this  same  officer  Is 
aatborlsed  to  bold  two  courts,  and  only  two 
eonrti,  be  most  execdse  hla  Jurisdiction, 
when  exerdaed  at  all,  while  dtthig  as  Judge 
of  one  or  tbe  other  of  these  coorta;" 

(1]  It  will  be  obaerred  that  by  secUon 
ijOTdk  Ky.  St.  It  is  the  doty  of  the  drcidt 
coort  whore  at  the  end  of  the  term  peraons 
are  In  Jail  onder  Indlotmait  for  misdemean- 
or to  make  an  ordw  transferrii^  all  soeh  in- 
dlctmenta  to  the  coonty  coort  The  three 
eectlons  of  the  statute  are  to  be  read  togeth- 
er, and  It  will  be  observed  that  In  all  the 
otbtf  sections  the  county  Judge  alone  Is  re- 
ferred to,  and  dotiea  are  Imposed  npon  lilm. 
Tbe  meaning  of  tbe  statute  taken  as  a  whole 
ia  that  Jorisdlction  may  be  exercised  by  the 
county  Judge  in  this  class  of  cases  under  sec- 
tions 1073-1076,  Ky.  St,  sitting  either  aa  the 
quarterly  or  county  court  In  Threlkeld  r. 
liiTlngaton  County  Court  118  Ky.  830,  SO  8. 
W.  1095,  26  Ky.  Law  Bep.  311,  we  had  be- 
fore us  the  liability  of  tbe  county  to  the  Jail- 
er for  fees  at  $2  a  day  for  special  terms  of 
file  county  court  not  held  in  the  courtroom, 
and  which  the  Jailer  did  not  attend  because 
tbe  county  Judge  did  not  notU^  him.  Re- 
fusing a  recoT«ry,  we  said:  "If  be  does  not 
attend  tbe  county  court  he  can  no  more  re- 
cover  a  fee  therefor  because  the  county 
Judge  did  not  notify  him  and  give  him  an  op- 
portunity to  attend  than  be  could  recover 
for  fuel  or  lights  If  the  county  Judge  chose 
to  hold  the  court  In  the  dark  or  In  a  cold 
room  and  not  have  fuel  or  lights  furnished. 
We  know  of  no  statute  requiring  the  county 
Judge  to  hold  his  special  terms  in  the  court- 
room. The  county  Judge's  office  Is  in  the  court- 
house, and  so  ia  the  county  clerk's  office. 
Both  these  offices  are  set  apart  for  the  pub- 
lic buainess,  and  we  see  no  reason  why  the 
oonnty  judge  may  not  hold  his  special  terms 
at  Us  CMivenlence,  either  In  his  own  office 
or  in  the  county  dark's  office.  Aa  a  matter 
of  fact  we  know  that  this,  has  been  the  nnl- 
Toial  custom  throughout  the  state,  which 
was,  of  course,  well  known  to  the  Leglsla- 
tore,  and  Its  cmtbnied  rilanoe  on  the  subject 
would  certainly  indicate  that  tbe  practice 
was  not  disapproved.  The  county  Judge  in 
holding  Ida  special  terms  usually  transacts 
onljr  routine  or  ex  parte  bosineBs,  and  hie  of* 
floe  la  lari^  enon^  for  this  purpose  witlMut 
nalng  the  eoortroom.  -When  the  eoonty 
Judge  usee  the  courtroom,  and  the  Jailer  in 
fhet  attends  tha  court;  he  is  entitled  to  hip 


fee  undw-  the  statute^  but  under  the  facta 
stated  in  the  petitloa  he  Is  oitltled  to  no  fee 
for  the  450-odd  wetiUU  terms  ot  the  coort 
which  were  not  held  in  the  courtroom  and 
which  he  did  not  attend." 

It  will  be  obeerved  from  tibe  statute  that 
the  Jailer  Is  allowed  not  exceeding  92  a  day 
for  attending  county  and  quarterly  courts, 
and  a  reaaonalde  connienaatiDa  fbr  fnmlah- 
ing  fuel  and  llghta.  Bvidently  the  fuel  and 
lights  are  to  be  fun?***?"*'  in  the  ooortroom, 
and  we  tftink  eODtpensatlon  fw  attendance 
should  also  be  limited  to  cmirts  h^d  In  tbe 
coortromn.  Modi  more  formal  boatnesa  is 
done  bj  the  conn^  Jndge^  and  It  i$  often 
necessary  to  have  a  special  term  of  the  oonnty 
court  or  quarterly  comt  lasting  (mly  a  tew 
minutes,  and  when  the  courtroom  is  not  osed, 
tbe  Jailer  should  not  be  paid  for  attending. 
The  coonty  Jodge  is  not  required  to  notify 
the  Jailer  whmi  he  will  hold  these  special 
terms.  The  time  for  holding  regular  terms 
is  fixed,  and  the  Jailer  ttikm  notices  when 
the  regular  terms  are  to  be  held.  The  stat- 
ute contemplatea  the  attendance  of  the  Jail- 
er in  the  courtroom  where  he  furnishes  fuel 
and  light  Tbe  statute  also  contemplates 
that  tbe  attendance  of  the  Jailer  at  the  reg- 
ular terms  of  the  county  and  quarterly  courts 
shall  be  paid  for,  and  the  county  Judge  can- 
not deprive  him  of  tbe  emoluments  of  his 
office  by  holding  these  terms  elsewhere  than 
at  the  courtroom,  if  be  in  fact  attends. 

[2-6]  Our  conclusions  therefore  may  be 
summed  op  as  follows:  (1)  Where  the  coun- 
ty Judge  holds  a  special  term  of  the  coonty 
court  or  the  quarterly  court  in  bis  office  or 
in  the  clerk's  office,  the  Jailer  is  not  entitled 
to  any  pay  for  attaidlng  the  court  (2)  If 
tbe  county  Judge  holds  a  regular  or  a  spe- 
cial term  of  his  court  In  tbe  courtroom,  the 
Jailer  should  be  paid  for  hia  attendance,  if 
be  in  fact  attends.  (8)  The  Jailer  is  entitled 
to  pay  for  attending  the  regular  terms  of  the 
county  and  quarterly  court  no  matter  where 
held  if  he  In  fact  attends.  (4)  Tbe  trials  of 
misdemeanor  cases  before  the  county  Judge 
as  Judge  of  the  county  or  quarterly  court 
stand  as  any  other  trial  In  the  county  or 
quarterly  court  as  to  tbe  Jailer's  right  to 
compensation  for  attendance. 

[1]  The  statute  provides  that  the  Jailer 
is  to  be  paid  for  attending  county  and  quar- 
terly courts  not  exceeding  $2  a  day.  The 
statote  does  not  provide  that  he  Is  to  have 
92  whenever  he  attends.  He  is  entitled  to  a 
reasonable  compensation  tor  his  attendance 
not  en»edlng  92,  the  amount  of  hla  oompen* 
satlon  depending  upon  what  be  does,  how 
long  be  attends,  and  the  like.  There  Is 
nothing  In  tbe  record  as  to  these  facta.  The 
record  does  not  show  whether  the  cases  in 
contest  were  tried  at  a  regular  or  special 
term  of  tbe  quarterly  court  or  where  the 
terms  were  held,  and  the  flnfflng  of  the  dr- 
cult  court  is  equally  Indefinite. 

[7]  As  to  examining  trlal%  a  different 
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principle  aj>plleB.  An  examining '  trial  is  a 
mere  preliminary  investigation  for  the  pur- 
pose of  determining  whether  a  prosecution 
shall  be  Instituted  In  the  circuit  court.  In 
holding  such  an  examination  the  connty 
judge  sits  merely  as  a  cooamlttlng  magis- 
trate, and  he  is  not  holding  either  the  quar- 
terly or  the  county  court  The  county  Judge 
la  by  the  Constitution  made  a  conservator 
of  the  peace.  Under  this  power,  he  may,  as 
provided  by  the  statute,  hold  an  examining 
trial,  though  not  sitting  as  a  county  or  quar- 
terly court.  There  are  a  great  many  things 
that  a  Judge  may  do,  bnt  in  doing  which  he 
does  not  sit  as  a  court  Thus  a  circuit  Judge 
may  in  vacation  discharge  an  attachment, 
grant  or  dissolve  an  injunction,  hear  a  mo* 
tion  for  ball,  and  tabe  a  number  of  like 
steps;  bnt  In  doing  these  things  he  Is  not 
holding  a  circuit  court.  In  like  manner  a 
Judge  of  this  court  may,  in  vacation,  extend 
the  time  for  filing  a  petition  for  rehearing, 
or  he  may  discharge  or  reinstate  an  attach- 
ment, or  dissolve  or  reinstate  an  Injunction ; 
bnt  in  doing  these  things  he  Is  not  sitting  as 
the  Court  of  Appeals.  The  provisions  of  the 
Constitution  to  which  we  have  above  refer- 
red were  not  intended  to  prevent  Judicial  of- 
ficers from  exercising  the  powers  necessary 
for  taking  tbe  preliminary  at^s  in  an  action 
or  proceeding,  and  In  tact  some  preliminary 
steps  may  be  taken  before  a  ministerial  of- 
ficer. The  holding  of  an  examining  trial  is 
not  to  Jtie  distinguished  from  the  things  we 
have  mentioned,  and  the  Jailer  is  entitled  to 
no  compensation  for  services  in  attending 
upon  examining  trials  held  befbre  the  county 
Judge,  because  in  holding  an  examlnli^  trial 
be  Is  holding  ndtber  a  county  nor  a  quarter- 
ly conrt  and  nndw  tbe  statute  allowance 
may  only  be  made  to  the  Jailer  for  attendance 
on  county  or  quarterly  courts. 

[I]  It  Is  suggested  in  the  brM  that  a  nam* 
ber  of  cases  were  Inquests  of  lunaf7<  An  In- 
quest of  lunacy  is  a  Judidal  determination 
of  tbe  ^tns  of  the  person  charged  with  lun- 
acy. He  may  be  committed  to  an  asylum, 
and  a  committee  may  be  appc^nted  to  take 
charge  of  his  property.  The  inquest  Is  con- 
clusive of  the  condition  of  the  lunatic's 
mind  at  the  time,  and  is  therefore  a  Judi- 
cial proceeding.  The  Judgment  is  final  with- 
out fortber  action  by  any  court  We  there- 
fore conclude  that  In  holding  snch  an  in- 
quest the  county  Judge  holds  it  as  tbe  coun^ 
or  quarterly  court,  and.  if  the  inquest  is  held 
in  the  courtroom,  tbe  Jailer  should  be  paid ; 
if  not  held  in  the  courtroom,  he  should  not 
be  paid.  The  record  before  us  Is  not  suf- 
ficiently definite  to  enable  us  to  determine 
the  rights  of  the  parties  under  the  principles 
we  have  announced.  The  circuit  conrt  j>rop- 
erly  sustained  the  demurrer  of  the  Jailer  to 
the  set-off  pleaded  by  the  county  as  that 
pleading  was  equally  indefinite. 

[I]  If  mon^  has  been  paid  the  Jailer  under 


previous  allowances  to  which  be  was  not  en- 
titled. It  may  be  recovered  in  this  action  by 
way  of  set-off.  But  the  facts  must  be  plead- 
ed so  that  the  court  may  perceive  from  tbe 
pleading  that  the  money  was  improperly- 
paid. 

Judgment  reversed  and  cause  remanded 
for  farther  iffoceedlngs  consistent  herewltli. 


BANK  OF  HARDINSBUBO  &  TRUST  CO. 
et  aL  v.  AMERICAN  BONDING  CO. 
OF  BALTIMORE,  MD. 

(Court  of  Appeals  of  Kratncky.   May  8, 1918.) 

IHSUBANCB  <i  286*)  —  SVBBTT  BoRD  — AVOID- 
ANCE FOB  FBAUD. 

Where  a  bank  president  answered  qnes- 
tione  by  a  surety  company,  which  were  to  be 
taken  aa  the  basis  of  its  bond  to  the  bank,  guarr 
asteeing  the  fideli^  of  its  cashier,  tbe  law  im- 
posed upon  him  the  duty  of  disclomng  the  facts 
as  known,  or  as  discoverable  by  ordina^  care ; 
and  where  such  answers  were  material  and 
false,  and  were  recklessly  made  upon  the  caab- 
lei's  own  BtatementB,  witfaont  personal  knowl- 
edge, or  any  inquiry  whatever,  though  a  slight 
degree  of  care  would  have  disclosed  their  faw- 
ty,  a  fraud  was  perpetrated  on  tbe  surety  com- 
pany, which  avoided  its  bond. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  t  657;  Dec.  Dig.  {  286.*] 

Appeal  from  Circuit  Court,  Bret^raridge 
County. 

Action  by  the  Bank  of  Hardlnsbn^  ft 
Trust  Company,  assignee,  and  others  against 
the  American  Bonding  Company  ot  Balti- 
more, Md.  Judgment  for  defwidan^  and 
plaintiffs  appeal.  Affirmed. 

Claude  Mercer,  ot  Hardinsborg,  for  ap- 
pellants. 0.  M.  Finn  and  B.  'A.  MlUer,  both 
of  Owensboro,  for  appellee. 

IiASSINO,  I.  Some  time  In  1008  the  Two 
States  Bank  was  organised,  and  John  S. 
Adslr  chosen  cashier.  He  held  this  poalUon 
contlnaondy  until  March  7,  1011,  when  he 
fled  the  country.  It  devdiq>ed,  upon  ecam- 
Inatlon,  that  he  was  a  defaulter,  and  had 
practically  looted  the  bank.  So  livolyed 
were  its  affairs,  and  so  depleted  were  its 
assets,  that  it  at  once  made  an  assignment 
to  the  Bank  of  Hardlnsburg  ft  Tniat  Com- 
pany. 

On  January  lO,  1806^  the  said  cashiw  made 
application  to  the  American  Bonding  Com- 
pany of  Baltimore,  Md.,  to  become  his  surety 
to  said  bank  on  a.  bond  for  95.000  required 
of  him  by  the  bank  for  tte  faithful  dis- 
charge of  his  duties  as  casliler.  TbweiqMm 
the  bonding  company  addressed  a  letter  to 
the  bank,  in  irtiich  certain  4ne8tl<His  wm 
asked,  and  blank  spaces  wore  provided  in 
the  letto:  for  the  answers  to  these  questlona. 
Upon  receipt  of  this  oommnnlcatltm  by  tbe 
bank's  officers,  each  questiUm  therein  asked 
was  answered  by  R.  A.  Shellman,  the  presl- 
dent  of  the  Two  States  Bank,  and  tlw  com- 
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munlcation  returned  to  the  boDdlng  company. 
The  said  communication,  containing  the  qnee- 
tlons  and  answers,  is  as  follows: 

''Baltimore,  Jan.  10,  1906. 
"To  the  Preaident  of ,  Two  States  Bank. 
.Stephensport,  Ky. — An  applicatton  has  been 
made  to  this  company  to  Issue  a  bond  of 
flecorlty  for  Mr.  John  S.  Adair,  as  cashlcyr 
In  yonr  service,  to  the  amount  of  95>000. 
The  company  desires  to  have  answers  to 
the  following  qarations,  and  these  answers 
-wlU  be  taken  as  the  basis  of  the  bond,  if 
issued.    Twy  reis>ectfnlly  yonrs, 

"Jfls.  Bend,  President 

QUflBtlOOI. 

!•  00  3^  irbom  !■  the  bond  to  tto  made  payabUT 
OlTO  exact  tiUo. 
(b)  State  eapltal  ud  rMoorcM  ot  bank.  ~ 

On   


(e)  fflro  data  ot  baak'i  diartor  or  orcaniiatlaa. 


"It  is  agreed  that  the  above  answers  are 
to  be  taken  as  conditions  precedent  and  as 
the  basis  of  the  said  bond  applied  for,  and  of 
any  renewal  or  continuance  or  substitution 
of  or  for  the  same  that  may  be  lamed  by  the 
American  Bonding  Company  od!  Baltimore  to 
the  undesigned,  upon  the  person  abore 
named. 

"Dated  at  Stephensport,  Ky.,  this  12  day 
of  Jan.,  1906.  The  Two  States  Bank,  by  B. 
A.  SheUman,  Presldttit  ((Wdal  Oapactty.) 

"This  form  must  be  retained  to  the  home 
office,  Baltimore  Md.,  before  bond  will  be 
Issued." 

Asnran. 
(a)  Tbe  Two  8UtM  Kuk. 


0»  Capital   |1E,000  00 

Deposits    46,2B8  OS 

Surplus    403  U 

Loans    SS,M9  n 

Undivided  pntfiU    1,016  6f 

(o)  SUte  or  Natl<Hua. 
State. 

Data,  Jan.,  ISOS. 


%.  W  From  what  date  U  the  bond  to  be  written,  and  for  what  amonatf  (a)  Jan.  IGth,  IMS.  $t,<MM. 
(b)  What  furtber  tecurltr,  11  any,  will  be  reqalrod  trom  appllcantt     (b)  Ntma. 
(e)  Who  win  par  the  premium  for  the  bond  required?  (o>  The  Two  States  Bank 


(a)  How  long  have  jon  known  the  applicant? 

(a)  S  yeara. 

(b)  How  long  has  he  been  In  the  bank'a  BOrvlce? 

0>)  S  years. 

(0)  Has  he  hitherto  tunlshed  wcurltr  to  the  bankt 

(c)  Yes. 

(d)  It  so,  who  fumlahfld  ItT 

(d)  Tour  Co. 

(s)  If  not,  why  la  this  bond  now  required? 

(e)   

i- 

(a>  Has  the  applicant  uniformly  clven  latlataetlon  la  hla  peraonal  con- 

duct and  habits? 

(a)  Yes. 

(b)  Has  be  kept  his  aceounta  correctly  and  mado  pn^er  aettlement  ol 

all  the  caidi  and  securities  Intrusted  to  hla  care? 

(b)  Ym, 

(e>  Have  yon  any  knowledge,  or  any  InfonnatloD,  or  are  you  aware  of 

any  habit  of  the  applicant,  or  any  circumstances  unfavorably  af- 

fecting the  risk  to  the  surety  on  the  bond  applied  for?   11  so. 

state  particulars- 

(e)  Nona. 

Is  be  now  or  has  he  been  from  any  cause  Indebted  to  the  bank  or 
its  officers  f    If  so,  give  particulars,  stating  amount,  bow  In- 

curred and  bow  payment  Is  secured. 

NOBSb 

«. 

(a)  Is  he  now,  or  about  to  be,  engaged  or  Interested  in  any  other  busi- 

ness or  employment  than  In  the  bank's  service? 

(a)  No. 

(b)  If  so,  does  the  bank  approve  such  division  of  interest  or  occupa- 

Uon? 

(b)  No. 

7. 

(a)  What  win  be  the  Htle  ot  applicant's  posltlont 

(a)  Oasblen 

(b)  Explain  fully  his  duties  in  connection  therewith. 

0>)  Casblor, 

(a)  What  salary  will  he  receive? 

(a)  tnoM. 

a. 

4a)  In  case  of  the  applicant  aottng  as  teller,  will  ho  be  required  to 

balance  hts  cash  daily,  and  report  same  to  his  superior  offlcsr? 

(a) 

(b)  Win  a  record  of  such  report  be  kept? 

(b)  Tee. 

10. 

(a)  Will  tlie  vpUoant  havo  access  to  the  treasury  ol  Qie  bank? 

(a)  Yes. 

(b)  If  so,  under  what  restrictions? 

(b)  Noas. 

11. 

In  ease  of  applicant  handling  cash  or  securities,  how  often  will 
same  be  examined  and  contparod  with  the  bo<As>  accounts  and 

vouchers,  and  by  whom? 

Qnarterlr. 

IX 

la)  At  what  date  and  by  whom  were  the  applicant's  books  and  ao- 
counta  (Including  cash,  securities  and  vouchers.  It  any)  last  In- 

spected and  examined? 

(a)  Jan.  1.  U0>,  by  directors. 

Cb)  Were  they  at  that  time  In  every  respect  ooTreo^  and  proper  so- 

curltles  and  funds  on  hand  to  balance? 

(b)  Yes. 

(a)  Are  the  passbooks  of  your  depositors  periodically  balanced? 

(a)  Yea. 

(b)  How  often* 

(b)  Monthly. 

(e)  By  what  employd  ot  the  bank? 

(c)  Cashier. 

IC 

(a)  Does  tbe  bank  require  Its  bookkeepsri  to  change  ledgers? 

(a)  No. 

(b)  It  so,  at  what  period? 

IB. 

(a)  At  what  date  was  the  bank  last  •xamlnod  la  parson  by  a  iMIonal 

or  state  offlelal? 

(a)  Not  M  alL 

(b)  Was  the  result  of  such  examination,  so  far  as  known  to  tbs  bank's 

olBcert  and  directors,  entirely  satisfactory  to  that  official? 

u. 

00  Bow  many  offleers  and  employda  ara  sngagad  la  the  active  servloa 

«f  tbo  bank? 

(a)  Cashier  and  Aast  OaA. 
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Tbereatter  the  bonding  company  became 
the  surety  tor  said  Adair  to  said  bank  for 
one  year  in  the  som  of  $6,000:  At  the  expira- 
tion of  that  y^r,  and  before  the  bond  was 
renewed,  the  bonding  company  made  written 
inquiry  of  the  bank  as  to  how  the  cashier 
was  discharging  his  tmst,  and  npon  receipt 
of  a  favorable  answer  renewed  the  bond. 
The  following  is  a  copy  of  the  commonlcatlon 
upon  which  the  renewal  was  based: 

"To  the  American  Bonding  Company  of 
Baltimore:  This  is  to  certify  that,  since  the 
issue  of  the  above  bond,  Mr.  John  8.  Adair, 
hereinafter  called  employ^,  has  faithfully, 
honestly  and  punctually  accounted  for  all 
money  and  propwty  In  said  employe's  control 
or  custody  as  ihy  or  our  employ^,  has  always 
bad  proper  funds  and  securities  on  hand  and 
la  not  now  in  default  as  such  employfi.  The 
Two  States  Bank  (Emplt^er)  by  B.  A.  Shell- 
man,  Pres.  (Title). 

"Dated  at  StQ^ienspcort,  December  31. 
1906^" 

la  ttils  way  the  bond  was  renewed  every 
year  up  to  and  including  the  year  beginning 
January  1,  1911. 

In  April,  1»11,  the  usfgnee  filed  suit  against 
the  bonding  company  on  the  bond  for  ¥6,000, 
dated  January  15,  1906,  for  loss  alleged  to 
hare  been  Bustalned  hy  the  Two  States  Bank 
during  the  year  aiding  January  15,  1907,  by 
reason  of  the  d^ult  of  its  said  cashier.  In 
an  amended  petition  the  specific  amounts  al- 
leged to  have  been  wrongfully  converted  to 
his  own  use  by  said  cashier  are  set  ouL  The 
answer,  In  addition  to  travoralng  the  ma- 
^ial  allegations  of  the  petlllon,  pleaded 
that  tat  the  employer's  statement  irtildi  It  de- 
manded <a  the  bank  before  It  became  surety 
for  said  cashier,  and  in  subsequent  state- 
ments made  hy  the  presldrait  of  the  bank  to 
procure  renewals  of  the  bond,  fiolae  and  fraud- 
ulent answers  had  been  made  to  the  ques- 
tions propounded,  and,  as  th(»e  answers  were 
made  the  basis  of  the  b<md,  the  company  was, 
because  of  their  falsity,  which  was  known 
to  the  bank  and  unknown  to  it,  absolved 
from  all  liability  on  the  bond,  ^e  answer' 
further  pleaded  alBrmatlTely  that  at  the 
date  of  the  application  for  the  execution  of 
the  bond  In  1906  the  cashier  was  a  defaults 
and  short  In  his  accounts  with  the  bank,  and 
that  this  condition  existed  when  each  re- 
newal of  said  bond  was  applied  for  and 
made;  that  this  f«ct  was  known  to  the  bank 
and  Its  ofitdals  and  unknown  to  It ;  and  that 
by  reason  thereof  it  was  absolved  from  all 
liability  on  the  bond.  In  the  r^ly  the  plain- 
tUC  traversed  the  mat«lal  afflrmatlTe  aUega- 
tlcos  of  thB  answer,  and,  in  addition,  doUed 
that  the  answers  to  the  questions  propounded 
to  Its  president,  before  the  original  bond  was 
issued  and  before  each  renewal  was  made, 
were  conditions  precedent  or  warrantlea,  and 
alleged  that  all  answers  made  bs  the  presi- 
dent were  made  him  in  good  faith,  and 
wwe  believed  1^  him  to  be  true;  that  the 
bank's  dlreeton  and  president  examined  the 


cashier's  accounts  to  the  t>e8t  of  theli  aMlttr 
before  making  said  answers,  and  that  from 
such  examination  believed  the  answers  eo 
made  to  the  bonding  company  to  be  true; 
that  they  made  these  examinations,  counted 
the  cash,  notes,  and  seenrltles  monthly  and, 
so  far  as  they  knew  or  were  able  to  asc«^ 
tain,  found  them  to  be  correct ;  that  they  had 
Gnplldt  confidence  In  the  cashier,  and  had 
DO  occasion  to  brieve  that  he  had 
his  records  or  was  short  In  his  accounts  un- 
til su<di  condition  of  affalra  was  disclosed  hy 
an  examination  of  his  books  after  his  flight. 
The  rejoinder  traversed  the  affirmative  mat- 
ter set  out  In  the  reply,  thus  completing  the 
issue.  The  case  was  tried  out  before  a  inrj, 
with  the  result  that  a  verdict  was  returned 
In  favor  of  the  defendant  bonding  company. 
The  plaintiff  appeals  and  sedES  a  reversal 
upon  the  ground  that  the  court  erred  to  Urn 
prejudice  in  Instructing  the  Jury. 

The  evidence  abundantly  shows  that  tlia 
said  cashier,  during  the  period  covered  by 
this  bond  and  its  several  renewals,  appropri- 
ated to  his  own  use  the  funds  of  the  bank 
largely  in  excess  of  the  indonnity  prorideA 
in  the  bond.  It  Is  conceded  by  connssl  tw 
appellant  that  at  the  date  of  the  execntloo 
of  the  bond  sued  on,  and  at  all  times  covered 
by  the  bond  and  its  rmewals,  the  cashiv  was 
a  defaulter,  and  had  been  Indebted  to  the 
bank  on  account  of  overdrafts,  moneys  col- 
lected and  received  by  him  and  applied  to 
his  own  use,  and  also  on  account  of  moneys 
received  through  forged  indorsemmts  npon 
notes,  the  proceeds  of  which  were  used  by 
him.  The  evidence  indisputably  shows  this 
fact 

The  evidence  furth»  shows  that  on  Jan- 
nary  1,  1906,  the  books  and  accounts  of  the 
said  casher  were  not  examined ;  that,  al- 
though the  board  of  directors  met  at  that 
time,  they  simply  compared  a  statement 
which  the  cashier  had  pr^iared  with  the 
books  of  the  bank.  The  extent  of  this  com- 
parison ms  to  see  that  the  totals,  as  they 
appeared  upon  the  books,  corresponded  with 
the  totals  as  submitted  by  Uie  cuhier  In  Ids 
statement  They  did  not  count  the  cash. 
They  did  not  examine  the  notes  and  other 
eridoices  of  Aetot  held  by  the  bank.  They 
made  no  effort  to  ascertain  whether  or  not 
the  amount  ot  cash  which  the  cashiw  re- 
ported as  being  on  hand  was.  In  fact,  on 
hand.  They  did  not  advise  themselves  as  to 
what  negotiable  or  commercial  paper  the 
bank  was  then  carding,  or  the  amount 
thereof.  They  made  no  attempt  to  ascer- 
tain whether  or  not  the  d^waits  of  the  In- 
dividual  depositors  totaled  what  the  caah- 
ler  r^orted  t3ie  d^toslts  on  that  date  amount- 
ed to.  In  short,  they  simply  accepted  the 
bald  statement  of  the  cashier  as  to  wluit  the 
true  condition  of  the  bank  was  on  that  data. 

The  record  farther  shows  that  prior  to 
that  time  the  cashier  had  been  overdrawing 
his  acoounto  in  sums  varying  from  |06»  Uw 
lowest;  to  more  than  92^800^  the  Ufbest 
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tmonnt  whlcb  be  was  oTerdrawn  at  any  one 
tfane.  EMdences  of  these  overdrafts  were 
to  be  foond  In  the  ledger,  In  whl<A  his  in- 
dlTldoal  account  as  a  de];x>sltor  was  kept. 
When  his  book  was  balanced  at  the  end  of 
each  month,  it  showed  that  Ms  account  bad 
been  overdrawn,  and  contained  a  statement 
to  thla  effect,  and  not  only  showed  the 
amoont  thereof,  bnt  the  fact  that  it  was  an 
overdraft,  evidencing  an  Indebtedness  to  the 
bank  on  his  part,  was  manifest  by  the  ose 
of  red  Ink  In  writing  the  word  "overdraft." 
One  of  the  roles  or  by -laws  of  the  bank  pro- 
vided: "All  appUcattons  for  loans  of  $600.00, 
or  over  that  amount,  shall  be  submitted  to 
ttie  board  of  directors,  and  shall  have  the 
ax^roral  of  a  majority  of  the  directors  be- 
fore being  made."  The  purpose  of  this  by- 
law. wUch  was  a  most  wholesome  one,  was 
to  prerent  the  cashier  from  extending  credit, 
In  a  large  amount,  to  any  cuBtomer  or  per- 
son desiring  to  borrow  money  from  the 
bank.  It  appears  in  evidence  that  several 
notes  for  a  much  larger  sum  than  that  au- 
thorized were  negotiated  by  the  cashier  with- 
out the  knowledge,  consrait,  or  approval  of 
any  of  tbe  directors.  These  were  the  notes 
npon  wblch  the  names  of  tbe  pretended 
makers  and  Indorsers  were  forged  by  him. 
These  notes  were  in  the  note  case,  among 
tlie  papers,  and  treated  as  assets  of  the 
bank.  An  Inspection  of  the  notes  In  the  note 
case  by  the  board  of  directors  would  have 
at  (mce  apprised  them  of  the  fact  that  these 
loana  bad  been  made  contrary  to  the  by-law 
above  quoted,  and  would  have  put  the  di- 
rectors upon  notice  and  inquiry.  But,  as 
stated,  they  made  no  investigation  along 
this  line,  but  relied,  as  they  all  say  they 

d,  npon  the  honesty  and  correctness  of  tbe 
caatalei^s  rc^rt,  which  be  made  to  them. 
TbB  prerident  of  the.  bank,  when  he  made 
the  original  application  and  the  several 
statements  npon  wblch  the  various  renewals 
ot  the  bond  were  bad,  said  that  the  cashier 
was  not  then,  and  had  not  been,  indebted  to 
the  bank  In  any  manner,  and  that  he  had 
kept  his  aocouuts  correctly  and  made  proper 
setUement  of  all  cash  and  securities  in- 
trusted to  bis  care,  and  that  knowledge  of 
tboro  facts  came  to  him  by  reason  of  an  ex- 
aminatlmi  of  his  books  and  accounts,  indud- 
Ins  eaaii,  securities,  and  vouchers,  bad  on 
January  1,  1906. 

Tbe  books  of  the  bank  show  that  at  the 
time  these  statements  were  made  tbe  casblw 
was  Ind^rted  to  the  bank,  had  been  violat- 
ing taio  lv4aws  adopted  for  tlw  government 
and  regulation  of  the  bank,  and  was  at  tbe 
tims  a  defaulter  by  reason  of  his  abstracting 
funds  thjmigb  the  agency  of  forged  paper 
passed  by  him  througb  tbe  bank.  Knowledge 
of  most  <tf  these  Ikcts  could  have  been  ob- 
t^nsd  by  tbe  prestdoit  and  directors,  had 
•tbigr  mada  any  tdiaractw  of  ezamlnaUon 
irtiatmer.  A  simple  Inspection  of  the  books 
oC  tta  bank  would  have  advised  Uiem  tliat 
the  oaAtw  bad  been  gros^  abusing  his 


position  of  trust,  using  the  bank's  funds  to 
furthw  his  own  personal  financial  ventures, 
and  that  bis  account  had  been,  during  most 
of  the  time  of  his  incumbency,  largely  over- 
drawn. Had  such  an  Inspection  been  made, 
the  president  of  the  bank  would  have  known 
that  tbe  cashier  had  been  Indebted  to  the 
bank,  and  his  dealings  with  it  had  not  been 
satisfactory  and  correct,  and  he  would  not 
hare  answered  tbe  questions  In  the  way  and 
manner  In  which  he  did.  A  simple  inspec- 
tion of  the  notes  and  commercial  paper  which 
the  bank  was  carrying  would  have  advised 
him  that  the  cashier  was  vlolatii^  a  rule  of 
the  bank  and  mabii«  loans  without  authw- 
Ity;  and,  as  all  of  the  directors  testify  that 
the  notes  to  which  he  had  forged  the  names 
of  supposed  makers  and  indorsers  were 
never  presented  to  them,  and  they  knew 
nothing  of  their  existence,  such  examination 
could  not  have  helped  bnt  disclose  facts 
sufficient  to  put  than  on  Inquiry  and  ulti- 
mately lead  to  an  exposition  of  the  methods 
whlcb  were  being  pursued  by  the  cashier  to 
the  financial  ruin  of  the  bank.  Of  course 
wbea  no  examination  was  made,  and  they 
simply  accepted  the  statement  of  the  cashlw 
that  the  bank  held  commercial  paper  of  a 
certain  value  and  character,  they  deprived 
themselves  of  any  means  of  ascertaining  the 
true  condltiou  of  the  bank's  affairs.  The 
most  that  can  be  said  is  that  the  directors, 
including  the  presldoit,  who  made  these 
representations  to  the  bonding  company  as 
to  the  cashier's  course  of  dealing  and  stand- 
ing with  the  bank,  accqtted  tbe  statement 
of  the  cashier  as  to  Its  condition  and  made 
no  examination  with  the  view  of  rerityiog 
the  correctness  of  that  statement;  and  when 
the  president  made  the  representatlonB  which 
he  did  to  ttie  bonding  company,  upon  the 
taitb  of  whldi  the  bond  was  ucecnted,  he 
was  speaking,  not  from  any  personal  knowl- 
edge that  he  had,  bnt  from  the  statemoits 
and  representatlonB  which  the  csshler  had 
made  to  him  and  the  board;  tox  he  says 
distinctly  that  at  no  time  did  the^  count  the 
casli,  examine  the  notes,  chedL  up  the  de- 
poslta,  or  do  anything  other  than  compare 
with  the  totals  on  the  books  the  statement 
made  by  the  cashier  as  to  the  fluandal  om- 
dltton  of  the  bank.  This  was  no  examination 
at  alL  It  was  merely  a  onnpartoon  of  two 
papers,  eadi  prepared  1^  the  man  whose  ac- 
counts tbey  were  supposed  to  examine. 
fSvery  material  statement  made  in  the  report 
submitted  by  the  president,  won  whldi  the 
original  bond  was  issued,  with  reference  to 
the  fidelity,  bcmesty,  and  corretAuese  of  the 
cashier^  dealings  with  the  bank,  was  abso- 
lutely false,  and  tbe'evldenoB  of  sndi  falsity 
was  within  easy  rea<A  <tf  the  presldmtv  and 
coaM  have  beu  had  by  the  exercise  of  any 
care  whatever  by  him.  So  ffcr  as  these  mat- 
ten  were  omcernsd,  be  was  not  outUning  a 
future  course  of  action  which  the  bank  would 
pursue,  relative  to  the  Investigation  and 
ftTwrnlnatlon  of  the  cashier's  acooontai  Be 
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was  (SfeakJng  ot  past  oceorzences  and  exist- 
ing tacts.  The  bonding  company  bad  a 
right  to  believe  these  statements  as  to  the 
condition  in  which  tiie  books  of  the  bank 
were  found  on  Jannary  1, 1900,  jnst  ten  days 
preceding  the  date  npon  wbl<^  these  state- 
ments were  made,  to  be  true  and  to  rely  np- 
on them;  and  If  the  pre^ddent  chose  to  make 
sn<^  n^reeentatlonii  on  the  Btat«nent  of  the 
cashier  rather  than  from  his  own  personal 
knowledge,  and  loss  results,  the  burden 
thereof  should  fall  upm  the  bank  rather 
than  npon  the  bonding  company. 

■We  do  not  deem  It  necessary  to  enter  upon 
an  extended  ctmslderatlon  of  the  effect  which 
shonld  be  given  the  further  statement'  of 
Oie  president,  in  the '  an;)Ilcatlon  for  this 
bond,  that  the  accounts  of  the  cashier  would 
be  examined  quarterly  by  the  board  of  direc- 
tors. True  the  evidence  abundantly  shows 
that  this  r^nreaentatlon  was  never  carried  out, 
and  there  was  no  attempt  on  the  part  of 
the  bhnk  to  hold  quarterly  meetings,  but 
instead  semiannual  meetings  were  held ;  and 
at  such  meetings  there  was  no  att^pt  made 
to  examine  the  accounts  of  the  cashier,  but, 
as  they  had  done  on  January  1,  1906,  so 
they  continued  to  do  at  each  subsequent 
meeting.  They  simply  compared  the  books 
of  the  bank  with  a  statement  made  out  by 
the  cashier,  purporting  to  show  the  true  con- 
dition of  the  banlc  In  other  words,  their 
examination  went  only  to  the  extent  of  as- 
certaining whether  or  not  the  figures,  which 
be  had  put  on  the  paper  presented  to  them, 
corresponded  with  the  figures  given  as  the 
totals  upon  the  ledgers  of  the  bank.  The  as- 
certainment of  this  fact  established  nothing. 
It  neither  proved  nor  disproved  anything, 
further  than  that  the  cashier  had  made  no 
mistake  in  transcribing  certain  figures  from 
the  books  of  the  bank  to  the  sheet  of  paper 
which  he  presented  to  them.  We  are  of  opin- 
ion that  the  rights  of  the  parties  may  be 
determined  and  the  re»i  merits  of  this  case 
decided  upon  the  statements  made  by  the 
president  of  the  bank  as  to  the  state  of  the 
cashier's  accounts  and  dealings  therewith 
at  the  time  the  application  for  the  original 
bond  was  made;  and  we  therefore  will  not 
discuss  or  consider  further  the  effect  which 
should  be  given  the  answers  In  tiie  applica- 
tions that  the  examinations  would  be  made 
quarterly,  wheu,  in  fhct,  meetings  were  not 
held  quarterly,  and  no  examination  at  all 
was  made. 

In  Graves  v.  Lebanon  National  Bank,  7S 
Ky.  28,  19  Am.  Bep.  GO,  this  court  had  oo> 
caaion  to  pass  upon  the  effect  to  be  given 
Rtat^nents  made  by  an  employer  to  one  prO' 
posing  to  become  surety  tot  the  fldtiily  of 
an  eBoployS,  and  in  the  coarse  of  the  oplni<m 
said:  *'J%en  la  no  ^Inciple  of  law  better 
settled  than  that  persons  proposing  to  be- 
come snretiee  to  a  corporation  for  the  good 
conduct  and  flddlty  of  an  officer  to  whose 
costody  Its  moii^%  notest  MH^  and  other 


va;lnables  are  intrusted  have  flie  right  to  btt 
treated  with  perfect  good  fftith.  If  the.dl- 
rectors  are  aware  ot  secret  facts  materially 
affecting  and  Increasing  the  obligation  of  tbe 
sureties,  the  latter  are  mtltled  to  have  theae 
facts  disclosed  to  them ;  a  pn^r  opportanl- 
ty  being  presented.  White  and  Tudor,  In 
their  note  to  the  case  of  Bees  t.  Berrington, 
2  Leading  Cases  In  Bgnlty.  page  TOT,  state 
the  rule  as  follows:  'Wherever,  tho^ora^ 
there  Is  any  misrepresentation,  or  even  ctm- 
cealment  from  Uie  surety,  of  any  materiAl 
fact  which  badhebeok  aware  of  hemi^tnot 
have  entered  into  the  contract  of  suretyah^*, 
it  will  thereby 'be  rmdered  invalid,  and  the 
surety  wlU  be  discharged  from  his  UabiUtles.' 
The  cases  cited  by  the  oommoitators  fally 
sustain  the  principle  as  stated.  Mr.  Justice 
Story  takes  even  broader  ground:  *ThuB,  tf 
a  party  taking  a  guaranty  from  a  surety  con- 
ceals from  him  facts  which  go  to  Increase 
his  risk,  and  suffers  him  to  mter  Into  tbe 
contract  under  false  impresdons  as  to  tbe 
real  state  of  facts,  such  concealment  will 
amount  to  a  fraud,  because  the  party  fs 
bound  to  make  the  disclosure,  and  the  omis- 
sion to  make  It  under  such  circumstances  is 
equivalent  to  an  affirmation  that  the  facts 
do  not  exist*  *  *  *  It  may  not  be  true 
that  the  directors  of  the  Lebanon  bank  had 
actual  knowledge  of  the  frauds  committed 
by  Mitchell  while  cashier  of  Burton,  Mitchell 
&  Co.,  nor  of  the  false  entries  made  by  him 
on  the  books  of  the  Institution  under  thtir 
control  In  order  to  conceal  those  frauds;  but 
It  Is  true  that  either  with  or  without  ex- 
amination they  published  reports  of  the  af- 
fairs of  the  banking  institution,  the  natural, 
if  not  the  necessary,  ^ect  of  which  was  to 
mislead  the  public.  That  these  reports  reach- 
ed the  eyes  of  appellants  we  cannot  doubt. 
*  *  *  A  fraud  may  be  perpetrated  as  well 
by  tbe  assertion  of  facts  that  do  not  exist, 
ignoranUy  made  by  one  whom  the  person 
acting  upon  tbe  assertion  has  the  right  to 
suppose  has  used  reasonable  diligence  to  in- 
form himself,  as  by  concealing  facts  known 
to  exist  which,  In  equity  and  good  conscience, 
ought  to  be  made  known." 

While  admitting  that  the  statemoits  made 
by  the  president,  as  to  the  fidelity  of  the 
cashiw  in  keeping  his  accounts  and  as  to  his 
past  indebtedness  to  the  bank,  were  absolute- 
ly false,  yet  it  Is  insisted  by  counsel  for  ap- 
pellant that,  this  fact  not  being  known  te 
tbe  president  when  the  statan«Qta  were 
made,  but  he,  relying  upon  ttie  honesty  and 
Int^rity  of  the  cashier,  making  them  in  good 
faltli,  thortfore  tbe  fact  that  it  was  snbw> 
quently  dlscoTwed  that  tli^  were  false  can- 
not have  the  effect  of  d^iaatlng  a  recorary 
in  this  case.  There  would  be  much  force  In 
this  position  it  It  had  appeared  that  the 
preside  had  made  any  effort  to  discover 
the  troth  relative  to  the  fliets  wltii  wbidi 
he  was  dealing;  but  when  he  diose  to  ae- 
cept  the  statements  of  the  cashier  ntbar 
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tban  make  a  personal  InTestlgation  or  «z- 
amlnatlon  he  took  the  risk,  and  If  any  one 
Is  to  lose  certainly  It  should  not  be  the  bond- 
ing company,  which  bad  a  perfect  right  to. 
And  did,  relj  upon  the  truth  of  the  state- 
moits  made  by  him,  to  the  effect  that  the 
■cconnts  of  the  cashier  had  been  examined 
only  10  days  prevlons  thereto  and  found  to 
be  correct  This  is  not  a  new  question.  This 
Idoitlcal  qnestlw  was  before  as  in  Warren 
Deposit  Bank  v.  Fidelity  ft  Deposit  Co.,  116 
Ey.  38,  74  B.  W.  1111,  25  Ey.  Iaw  Rep.  288. 
There  r^^resenUtlons  were  made  relative  to 
an  employe,  which  were  In  many  respects 
idmllar  to  those  under  oonslderatton.  It  was 
later  ^Uacovered  that  the  answers  to  the 
qneetlons  were  false,  and  that  any  Inspection 
of  the  books  of  the  bank,  at  the  time  the 
statements  wm  made,  would  have  dladoaed 
tb^T  folsity.  In  dlspralng  of  the  qoeetlon 
the  court  said:  "Appelant  otmtends  that  the 
prorWons  ttf  secU<m  689  of  Koitocky  Stat- 
utes, as  follows,  'All  Btatemeots  or  descrlp- 
tions  In  any  ai^dlcatlon  for  a  policy  of  in- 
snnnce  shall  be  deemed  and  held  r^reeoi- 
tatloas  and  not  warrantleB,  nor  shall  any 
r^tresentatltma,  unless  ^udnlent  or  mate- 
rial, prerrat  a  recovery  on  the  policy,'  should 
apidy,  and  that  the  representations  contain- 
ed In  the  statements  made  by  ^allbouse 
cannot  under  that  section  be  treated  as  war- 
ranties. Previous  to  the  enactmwt  of  tills 
■ectlon  of  tbe  statute^  and  in  those  Jurisdic- 
tions where  similar  statutory  proTislons  do 
not  edstr  .sQcb  represoitatloiui  were  held  to 
be  warrantlee,  and  consequently,  if  nntme 
to  any  extent,  whether  or  i^ot  material,  the 
policy  or  contract  was  Invalidated.  •  •  * 
It  is  not  matolal,  thoush,  whether  tbe  stab- 
nte  does  or  does  not  apply  to  bonds  made 
for  sureties,  as  the  statute,  inroperly  con- 
strued, In  no  way  affects  the  result  and  ul- 
timate effect  of  a  materially  false  represen- 
tation. •  «  •  That  these  misrepresenta- 
tions were  material  to  the  risk  in  this,  case 
tbore  can  be  no  manner  of  doubt;  that  they 
were  indisputably  false  Is  equally  clear. 
Whethtt  they  were  fraudulent  or  not  Is  not, 
therefore,  particularly  materiaL  We  are  of 
opinion  that  the  effect  of  these  material  rep- 
resentations was  to  Invalidate  the  bond." 

Nor  is  the  position  of  appellant  strength- 
ened by  the  idea  that  the  president  ac- 
cepted in  utmost  good  faith  and  believed 
the  report,  as  made  by  the  cashier,  to  be 
tme.  He  cannot  shelter  himself  behind  tbe 
allegation  that  he  believed  the  cashier  had 
not  been  Indebted  to  the  bank,  or  that  he 
believed  that  on  January  1,  1906,  an  exami- 
nation of  tbe  books  and  accounts  of  the 
cashier  had  been  made,  when.  In  fact,  he  had 
ninde  no  effort  to  ascertain  the  correctness 
of  Ms  answers  to  the  first  and  second  of 
these  questions,  and  knew  that  his  answer 
to  the  last  was  absolutely  untrue. 

A  somewhat  similar  case  was  presented 
in  United  States  Fidelity  &  Guaranty  Co.  v. 
BlaJ»lr..aant  ft  Co.,.  m  Ky.  127.  77  S.  W. 


709,  26  Ky.  Law  Rep.  1271.  In  that  case 
the  employe  rtgned  the  following  employer's 
statunent:  "The  replies  of  the  applicant 
her^  are,  to  the  best  of  my  knowledge  and 
belief;  correct  He  has  been  in  the  service 
of  the  undersigned  «nployer  since  September 
1,  1898.  Oiling  the  position  of  bookkeq>er 
and  cashier,  and  has  contlnuonsly  filled  the 
position  for  which  this  bond  Is  required  since 
that  date.  He  has  always,  to  the  best  of 
my  knowledge  and  belief,  ^ven  satisfaction 
In  his  personal  conduct  and  performance  of 
duties,  and  kept  his  accounts  faithfully  and 
without  default  Wben  last  examined  or 
audited,  all  accounts  of  the  office  were 
found  in  every  respect  correct  np  to  date. 
*  *  *  He  has  not  been,  nor  la  he  at  pres- 
ent, so  far  as  I  know,  or  believe,  in  arrears, 
default  or  with  unsettled  balance  in  this 
or  any  previous  service.  I  know  nothing 
concerning  his  habits  or  antecedents  affect- 
ing his  title  to  confidence,  and  I  know  of 
no  reason  why  the  guaranty  hereby  applied 
for  should  not  be  granted." 

On  the  faltb  of  this  statement  bond  was 
signed,  and  later,  the  employe  having  de- 
faulted, litigation  followed.  Tbe  trial  cburt 
told  the  Jury  that,  "unless  the  Jury  should 
believe  from  the  evidence  that  one  or  more 
of  said  8tat«nait8  when  made  were  not  tme, 
to  the  best  of  the  knowledge  and 'belief  of 
(he  plaintU^  or  either  of  Oian,  the  law 
Is  for  tbe  plaintiff,  and  the  Jury  should  so 
find."  The  case  was  ai^ealed  to  this  court, 
and  In  the  course  of  tbe  opinion  reversing 
the  Judgment  the  court  said:  "The  law  re- 
quires of  an  employer  who  makes  repre- 
sentations material  to  the  risk,  for  the  pur^ 
pose  of  Inducing  another  to  become  bound 
as  a  surety  of  one  ct  his  emffioytB  to  him, 
more  than  the  mere  belief  on  his  part  (tf  tbe 
truth  of  such  repreeoitatlons.  Hie  duty, 
under  such  drcnmstancea,  requiree  tiiat  be- 
fore making  such  representattons  that  he 
should  use  ordinary  care  to  know  that  they 
are  true.  Lawson  on  Contracts,  section  238, 
on  this  TpcSnt  says:  'Where  persons  take 
it  npoB  thonselves  to  make  assertions  as 
to  wbldi  thcgr  are  ignorant  whether  tb^ 
are  true  or  untrue^  they  are  as  responsible 
as  If  tii^  had  asserted  that  which  they  knew 
to  be  untrue.  Whether  a  party  ndsrepresoit* 
ing  a  fact  knew  it  to  be  fiilse,  or  made  the 
assertion  without  knowing  whether  It  were 
tme  or  fals^  is  wholly  immaterial.  For 
the  afilrmatlon  of  what  he  does  not  know 
or  believe  to  be  true  is  as  nnjustlflable  as 
tbe  affirmation  of  what  is  known  to  be  false, 
and  the  same  is  true  where  the  party  Is 
n^Ugent,  or  otuht  to  have  known  or  re- 
membend  the  truth  and  did  not* " 

Where  ofHeen  and  dlrecton  of  a  bank 
obligate  UiemadTes  to  make  exandnatfons  of 
tbe  cadiier*s  accounts  and  dealings  with  tbe 
bank,  at  stated  intervals,  they  must  aerdse 
ordinary  care  to  comiMy  with  this  obligatlim 
on  their  part  by  making  some  character  of 
examination.  Tb»  opinions  of  this  oonrt  In 
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Fidelity  &  Gnaranty  Go.  t.  Western  Bank. 
94  S.  W.  3,  29  Ky.  Law  Rep.  639,  U.  8.  F. 
A  G.  Go.  V.  Foster  D^slt  Bank,  148  Ky. 
776,  147  Sf  W.  406,  and  Employers'  UabU- 
ity  Assnrance  Co.  t.  Stanley  Depodt  Bank, 
149  Ky.  735,  149  S.  W.  1026,  80  hold.  They 
mast  do  something  that  will  satisfy  the  mind 
that  they  have  made  an  honest  effort  to 
ascertain  the  tme  condition  of  the  bank's 
affairs  at  such  times.  We  do  not  attempt  to 
define  the  <Aaracter  of  examination  which 
should  be  made,  but  simply  hold  that,  where 
the  directors  are  under  the  dnty  or  obli- 
gation to  make  an  examination,  they  mnat 
do  something  more  than  accept  the  state- 
ment of  the  cashier  lilmself  as  to  the  bank's 
condition;  and  that  Is  all  that  was  done 
in  the  case  at  bar. 

When  the  tacts  in  this  case  are  considered 
in  the  light  of  the  oi^nlons  of  this  court 
from  which  we  have  quoted,  it  Is  apparent 
that  no  recoTery  should  have  been  allowed, 
and  the  trial  court  might,  with  propriety, 
have  given  a  peremptory  Instruction.  The 
instructions  given,  while  not  a  peremptory, 
were  practically  sach.  Under  them  the 
jury  could  not  well  have  done  otherwise 
than  find  for  the  defendant 

Where  persons  make  representations  to 
othos,  vrltb  the  view  of  having  them  become 
surety  off  bonds  guaranteeing  the  fidelity  of 
thdr  employAa,  the  law  imposes  upon  them 
the  duty  of  making  a  fair  ezpMltton  of 
the  fftcts  as  they  are  known  to  them,  or  as 
they  may  be  able  to  discover  them  by  the 
exercise  of  ordinary  care;  and  when  the 
evidence  indisputably  shows,  as  in  the  case 
at  t>ar,  that  the  answers  to  the  questions 
propounded  were  false,  and  that  the  em- 
ployer could,  by  the  exercise  of  the  slight- 
est care,  bare  diacova«d  their  falsity,  but 
chose  rather  to  make  the  statements  of 
the  employe,  for  whose  bmefit  the  bond  was 
to  be  executed,  the  basis  of  his  answers, 
than  from  personal  knowledge  acquired 
from  investigation,  he  does  so  at  Ms  perlL 
Where  one  Is  called  npon  to  answer  a  ques- 
tion, and  he  does  not  personally  know  what 
the  truth  Is  in  regard  thereto,  it  is  Incumbent 
upon  him  to  advise  himself,  or  to  state  that 
he  does  not  know;  and  if  he  recklessly 
answers  the  question,  without  regard  to  the 
truth  or  falsity  of  his  answer,  he  perpe- 
trates a  fraud  upon  th«  one  relying  upon 
the  truth  of  the  statemoit  made,  as  mudi, 
BO  as  though,  at  the  time  it  was  made,  he 
bad  known  it  to  be  false. 

The  most  favorable  aspect  In  which  the 
conduct  of  the  in^sldent  can  be  viewed  is 
that,  when  he  filled  out  and  signed  the  an- 
swers In  the  employer's  statement,  upon 
which  the  original  bond  was  issued,  and 
the  answera  to  the  various  questions  pro- 
pounded to  him  at  the  time  the  several  re- 
newals were  granted,  he  was  induced  by 
the  cashier  to  accept  his  statement  relative 
to  these  various  matters  a?  true;  but  in 

•For  other  mam 


making  the  answm  which  he  did,  all  of 
which,  bearing  upon  material  qnesUona^ 
were  tnlae,  the  president  was,  in  fact,  speak- 
ing vplthout  any  personal  knowledge  what- 
ever concerning  the  cashier's  conduct  of 
affairs  otthe  bank,  and  without  any  attempt 
on  his  part  to  ascertaih  their  condition. 
Under  these  drcumstances  It  was  the  duty 
of  the  trial  court  to  j^ive  a  peremptory  in- 
struction; hence  it  becomes  unnecessary  to 
consider  the  correctness  of  the  instructions 
given. 

PercdvlDg  no  eri^r  in  tbA  record  to  Oie 
prejudice  of  the  rights  of  appellant^  thm 
Judgment  Is  affirmed. 


CINCINNATI,  N.  O.  ft  T.  P.  BT.  CO.  T. 
RANKIN. 

(Court  of  Appeab  of  Kentut^.  May  1^ 
1018.) 

1.  OAums  i$  218*)  ~  TumpoKTAtxoH  or 
Live  Stock— Intebstatb  Cohhkbce. 

Interstate  Commerce  Act  Feb.  4,  1887, 
c.  104,  I  20,  !!4  Sut.  386  (U.  S.  Comp.  St. 
1901,  p.  3169),  as  amended  by  Act  C(mc. 
June  29.  1906,  c.  3581,  |  7.  34  SUt  593  fU. 
S.  Comp.  St  Snpp.  1911,  p.  1307).  Kovems  the 
transporti&tion  of  aolmau  and  gooos  in  Inter- 
state commerce,  under  which  it  is  lawful  for 
the  carrier  to  make  a  reasonable  agreement 
limltliig  the  amount  recoverable  by  tlie  shipper 
In  case  of  loss  or  damage  to  an  agreed  value  for 
the  purpose  of  obtainug  tlw  lower  of  two  or 
more  rates  of  chafes  pn^ortionad  to  th* 
amount  of  the  risk. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-896,  927.  928.  933-949;  Dec^ 
Dig.  I  218.»1  . 

2.  CAaaiEBs  ^  316*)  —  Tsanspostatior  of 
LiVB  Stock— liiABiUTT  or  Cabbiqu 

A  carrier  receiving  live  stock  for  transpor- 
tation does  so  under  the  usual  liabilities  at- 
tached to  a  carrier  of  goods,  and  is  liable  for 
any  loss  or  damage  not  due  to  the  act  of  God, 
the  public  enemy,  or  the  Inherent  or  proper 
vice  of  the  animals,  unless  attended  by  some 
negtigenoe  on  the  part  of  the  owner  or  his 
agents. 

[Ed.  Note.— For  other  cases,  see  CarriersL 
Cent  Dig.  I  923;  Dec.  Dig.  |  216.*] 

3.  Cabbikbs  (I  215*)  —  TBANSPOBTAnoR  or 
I^VB  Stock— iKJDBtis—WBBCK. 

Where  injuries  to  stock  in  tmnsportation 
resulted  from  a  wreck  caused  by  a  cow  suddenly 
going  on  the  track  in  front  of  the  train,  the  ear- 
ner was  tiable  for  the  Injuries  sustained,  thoogh 
it  was  not  negligent  in  striking  the  cow. 

[Ed.  Not&— For  other  cases,  see  Carrier^ 
Gent  Dig.  f  923 ;  Dee.  Dtgri  S1&*] 

4.  CABUXBS    dk     227*)— nUKSPOBTATION  OW 

Live  Stock  —  Sau  or  Ikjubio  Stock  — 

Cor  VEBSi  on— PuuDiNO. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  stock  aiising  out  of  a  wreck,  plain- 
tiff alleged  that  the  Injared  atoel|  was  sold  by 
the  carrier  without  right  or  l^al  attthority,  and 
issue  was  joined  on  that  'qaesUon,  defendant 
was  entitled  to  sbffw  .that  the  injured  stock  was 
tendered  to  .pla^tlff  before  aate,  and  that  plain- 
tiff refused  to  receive  it.  ttonirii  such  aUeged 
tender  was  not  specifically  pleaded. 

[Ed.  Note.— For  other  caaea,  see  Carriers, 
Cent  Dig.  H  232,  953-9S6;  Dec  Dig.  |  227.*] 
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S.  GASKIKBS    ^   212*)  — TBAHBPOBTAnON  OV 

Lm  Stock— Injmm  —  Saia— Notiob  to 

CoNsiozroB. 

Where  tlie  ahlpper  aod  conrignee  of  live 
■to^  were  the  same  i>eTsoa,  and  after  certain 
of  the  animals  were  injured  in  a  wreck  the  con- 
aignee  refused  to  receive  them,  the  carrier  waa 
entitled  to  aell  the  animale  for  the  best  price 
obteinable  and  account  to  tiie  ihipper  for  the 
procecda  witiioat  being  \US>ia  for  coDverrion. 

[Ed.  Note.r-For  other  caaeiL  see  Carriers, 
CenL  Die.  II  918,  910;  DeeTDlc.  1  212*] 

&  GAmSBS    (I    229*)  — TUNBFOBTATION  OT 

Lrvx  Stock- Injuuxb  in  TBAirsir^LnoT- 

KD  LlABCUTT— BIEABUBB  OF  DaMAGEB. 

AnimaU  shipped  under  a  bill  of  lading,  lim- 
iting the  carrier  g  liability  in  case  of  losa  to 
$75  a  head,  were  killed  and  others  injured  in 
transit,  and,  on  the  conrignee  refusing  to  re- 
ceive the  injared  animals,  they  were  sold  at 
aoction  by  the  carrier.  Held  that,  if  the  con- 
tract was  feirly  made,  the  carrier  was  liable 
for  $75  per  head  for  the  aoiiqals  killed  and 
Injured,  provided  those  injured  sold  for  less 
than  $75,  and  if  they  sold  for  more  it  was  lia- 
ble for  the  amount  actually  received  for  them, 
less  the  expense  of  their  sale  and  the  reasona- 
ble cost  of  theiT  keep  from  tlie  time  they  were 
faijaied. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  H  98a  963,  964;  Dee.  Di^.  I  229.*] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  Bobert  Rankin  against  tbe  Cin- 
cinnati. New  Orleans  &  Texas  Padflc  Ball- 
way  Company.  Jadgment  for  plaintiff,  and 
deftttdant  apptela.  Reversed  and  remanded. 

Gbarlea  H.  Bodes*  George  E>  Stone,  and 
Nelson  D.  Bodes,  all  of  Danville,  and  John 
GalTln,  of  Cincinnati,  Gtio,  tor  appellant 
Chaa.  C  Fox  and  Bobert  Harding,  both  of 
DuiTiUe,  for  appellee. 

CLAY,  C.  On  November  6,  1911,  David 
Bankln,  Jr.,  acting  for  himself  and  as  agent 
of  his  father,  Robert  Rankin,  took  27  mnles 
and  two  horses  to  tbe  stock  pens  of  the  Cin- 
cbmatl.  New  Orleans  &  Texas  Padflc  Rail- 
way Company  at  Danville,  Ky.,  for  tbe  pur- 
pose of  shipping  them  to  Atlanta,  Oa.  Of 
the  stock  In  question  eight  mules  and  one 
horse  belonged  to  Robert  Bankln,  while  the 
remainder  of  tbe  stock  was  the  property  of 
David  Bankln,  Jr.  Tbe  stock  was  loaded 
about  10  o'clock  p.  m.  and  left  Danville  that 
nU;ht,  bound  for  Atlanta.  At  about  8  o'clock 
p.  UL  on  tbe  following  day  the  train  carrying 
tbe  stock  was  wrecked  at  Dayton,  Tenn. 
Sbctem  of  the  mules  were  killed,  and  tbe  re- 
mainder of  tbe  stock  more  or  less  injured. 
Of  Robert  Rankin's  stock,  five  mules  were 
killed  and  three  mules  and  one  horse  Injured. 
The  three  mules  and  one  horse  that  were 
Injured  were  sold  by  tbe  railroad  company 
In  Atlanta,  Ga.,  on  December  19, 1911.  Plain- 
tiff. Robert  Bankln,  brought  this  action 
against  the  railroad  company  to  recover 
damages.  Tbe  jury  returned  a  verdict  In  his 
favor  for  tbe  sum  of  $1,912JK>.  Judgment 
was  entered  according^,  and  tbe  railroad 
company  appeals. 


Plaintiff  based  Us  right  to  a  reoovery 
on  the  fact  that  the  five  moles  were  killed 
wblle  In  possession  of  the  defendant  and  by 
its  negligence,  and  that  the  three  males  and 
one  horse  belonging  to  plaintiff  were  sold  by 
defendant  without  right  or  authority  of  lav, 
and  that  the  proceeds  of  the  sale  were  con^ 
Terted  hy  the  defendant  to  its  own  nse.  In 
its  original  answer  the  defendant  did  not 
deny  that  the  stock  vaa  killed  and  Injured 
while  In  Its  possession,  but  did  deny  negli- 
gence and  tbe  amount  of  damages  allied. 
It  also  denied  that  flte  stock  disposed  of  by 
it  in  Atlanta  wta  sold  without  right  or  au- 
thority of  law. 

Just  prior  to  the  time  the  stodc  was  sh^ 
ped,  plaintiffs  agent  obtained  from  the  com- 
pany's agent  at  Danville  a  bill  ct  lading 
which  redteo,  in  substance,  tiiat  freight  rates 
are  determined  by  the  value  of  tbe  property 
shipped,  and  that  tbe  published  rates  of  tbe 
company  are  based  on  the  maximum  valua- 
tion of  mules  and  horses  at  $75  per  head, 
and  that  for  the  shipment  of  stock  of  an  in- 
creased value  an  increased  rate  must  be  paid. 

During  the  progress  of  tbe  case,  defendant 
filed  two  amended  answers  which  it  Is  not 
necessary  to  consider.  On  April  10,  1012, 
it  filed  a  third  amended  answer,  pleading 
In  substance,  that  defendant  was  a  common 
carrier  of  interstate  shipments,  and  was 
subject  to  the  provisions  of  the  Interstate 
Commerce  Act  enacted  by  Congress  in  1887 
(Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St  1001,  p.  3154])  and  the  several 
amendments  thereto.  Tbe  shipment  of  stock, 
mentioned  In  the  petition  was  an  Interstate 
shipment  As  required  by  the  federal  stat- 
ute. It  had  placed  on  file  with  the  Interstate 
Commerce  Commission  a  schedule  of  joint 
freight  tariffs  for  live  stock  betwe«i  Dan- 
vlUe,  Ey.,  and  Atlanta,  Ga.,  and  bad  kept 
open  to  public  inspection  at  Danville,  Ky., 
schedules  showing  the  rates  for  transporta- 
tion of  live  stock  between  Danville  and  At- 
lanta, and  had  likewise  published  the  fact 
that  the  rates  for  boi-ses  and  mules  set  forth 
in  the  tariff  schedules  were  based  on  a  max- 
imum valuation  of  $75  per  head,  and  that 
for  the  shipping  of  horses  and  mules  of  a 
greater  value  than  $76  per  head,  the  freight 
rate  would  be  increased.  In  order  for  a 
shipper  to  obtain  the  rrtes  as  published,  It 
was  necessary  for  him  to  agree  with  tbe 
carrier  that  it  should  not  In  any  case  of  loss 
or  damage  to  the  stock  be  liable  for  any  sum 
in  excess  of  the  values  staged  in  the  freight 
tariff,  which  values  the  shipper  should  agree 
to  be  tbe  true  value  of  the  animals;  but  i^ 
the  dipper  placed  a  higher  valuation  on  his 
stock  than  $75  per  hea'd,  tb%n  it  would  be 
necessary  for  him  to  pay  an  Increased  freight 
rate  for  the  transportation  of  this  stock.  De- 
fendant further  pleaded  that  plaintifTs  agent 
with  knowledge  of  its  pravisUns,  signed  a 
contract  agreeing  that  the  liability  of  the  de- 
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fendant  In  the  case  of  loss  or  damage  to  his 
stock  should  not  exceed  $75  per  head,  and 
that  this  was  the  Jost  and  tme  value  of  the 
animals  being  shipped;  that  defendant  had 
DO  knowledge  of  the  ralne  of  the  animals, 
except  as  obtained  from  plalntUTs  agent, 
and  that  defendant's  liability  was  limited  to 
the  snm  of  $75  per  head.  To  this  amended 
answer  the  trial  conrt  sustained  a  demnrrer, 
to  which  action  of  the  court  the  defendant 
duly  objected  and  excepted. 

The  evidence  discloses  that  the  stock  In 
qnestion  was  not  accompanied  by  either  of 
the  shippers  or  any  one  representing  them. 
The  train  carrying  the  stock  In  question 
was  wrecked  at  Dayton,  a  small  town  in 
Tennessee.  At  the  time  of  the  wreck,  the 
toaln,  according  to  plaintiff's  evidence,  was 
going  at  tb»  rate  of  25  to  40  miles  an  hour ; 
according  to  d^endanf  a  evidenoe,  at  the  rate 
of  about  20  miles  an  hour.  The  track  going 
Into  Dayton  la  practtcaUy  straight  for  a  dis- 
tance of  about  a  mila  When  tbe  train 
reached  the  limits  of  Dayton,  a  cow  sudden- 
ly darted  in  tnmt  ot  tbe  agUw  from  be- 
hlnd  some  standing  cars,  and,  colliding  with 
the  engine,  caused  it  to  leave  the  rail  and 
overturn  the  car  containing  the  stock  In 
qneaOoL  The  injured  stock,  conststing  of 
three  mules  and  one  horse,  w«e  detained  in 
flw  possession  of  the  defendant  until  De- 
cember, 1911«  when  tb^  were  sold  at  public 
auction.  The  evidence  further  shows  that 
}ust  prior  to  the  sale  the  Injured  atotft  was 
tendered  to  plaintifTs  agent,  David  Rankin, 
Jr.,  but  that  he  refused  to  receive  the  stock 
on  account  of  its  condition.  Thereafter  the 
stock  was  sold,  but  tbe  proceeds  were  never 
tamed  over  to  the  plaintiff. 

It  is  first  insisted  that  the  trial  court  er- 
red in  sustaining  plalntlfTs  demurrer  to  the 
third  amended  answer  of  the  defendant 
Section  196  of  our  Constitution  provides: 
"No  common  carrier  shall  be  permitted  to 
contract  for  relief  from  its  common  law  li- 
ability." Construing  tbe  foregoing  section  in 
tbe  case  of  Southern  Express  Co.  v.  Fox  & 
Logan,  131  Ky.  257,  115  S.  W.  184,  117  S. 
W.  270,  133  Am.  St  Bep.  241.  this  conrt  held 
that  a  transportation  contract  arbitrarily 
fixing  the  carrier's  liability  at  a  certain  sum 
was  violative  of  the  section  In  question  and 
void,  in  the  absence  of  a  showing  of  fraud 
on  the  part  of  the  shipper  or  his  agent,  or 
facts  sufficient  to  constitute  an  estoppel  at 
common  law.  In  sustaining  the  demurrer  In 
question,  the  trial  court  baaed  Ita  action  on 
the  rule  announced  above. 

[1]  The  original  Interstate  Commerce  Act 
of  February  4.  1887.  24  Stat  379,  c.  104  (U. 
S.  Comp.  Bt  1901.  p.  8154),  was  amended  In 
many  respects  by  the  Act  of  June  29,  1906, 
c.  3591,  34  Stat  584  (TJ.  S.  Comp.  St  Supp. 
1911,  p.  1288).  Section  20  of  the  latter  act, 
which  Is  generally  referred  to  as  the  Car- 
mack  Amendment,  provides  in  part  as  fol- 
lows: "That  any  oommon  carrier,  railroad. 


or  transportation  company  receiving  proper- 
ty for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall 
issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  Injury  to 
such  property  caused  by  It  or  by  any  com- 
mon carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  deliver- 
ed or  over  whose  line  or  lines  such  proper- 
ty may  pass,  and  no  contract  receipt,  rule* 
or  regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  llablllt7  hereby  imposed :  Provided, 
that  nothing  In  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has 
under  existing  law."  Construing  and  inter- 
preting this  amendmoit  in  the  recent  case 
of  Adams  Express  Co.  v.  Cronlnger,  226  V. 
S.  491.  33  Sop.  Ct  148,  67  L.  Ed. — ,  tbe 
Supreme  Court  of  the  United  States,  while 
recognizing  the  rule  that  the  liability  ot  a 
carriGr,  although  oigaged  in  interstate  oom- 
merce,  for  loss  or  damage  to  property  car- 
ried may  be  regulated  by  state  lav.  in  tbe 
absence  ot  legislation  thweon  by  Congress, 
nevertbeleBa  held  that  Congress  having,  fay 
tbe  Carmack  Amendment  legislated  directly 
upon  a  carrier's  UaUlliy  for  loss  or  damage 
to  intostate  ahlpmenti^  soch  legtslatim  sa- 
perseded  all  regulations  and  policies  of  any 
particular  state  npcm  tbe  same  subject  In 
discnssing  the  validity  of  a  contract  ot  ship- 
ment simUar  to  tbe  one  Involred  in  this  ao* 
tlon,  die  court  said:  '^t  has  tlmetbre  be- 
come an  establislied  rule  ot  the  common  law, 
as  declared  by  this  court  In  many  cases,  that 
such  a  carrier  may,  by  a  fair,  open.  Just, 
and  reasonable  agreement,  limit  the  amount 
recoverable  by  a  shipper  in  case  of  loan  or 
damage  to  an  agreed  value,  made  for  tbe 
purpose  of  obtaining  tbe  lower  ot  two  or 
more  rates  ot  charges  proportioned  to  the 
amount  of  the  risk."  Again  the  court  said: 
"That  no  inquiry  was  made  as  to  the  actual 
value  Is  not  vital  to  the  fairness  of  the  agree- 
ment in  this  case.  The  rec^pt  which  was 
accepted  showed  that  the  charge  made  was 
based  upon  a  valuation  of  $50  unless  a  greatr 
er  value  should  be  stated  therein.  The 
knowledge  of  the  shipper  that  the  rate  was 
based  upon  the  value  is  to  be  presumed  from 
tbe  terms  of  the  bill  of  lading  and  of  the 
published  schedules  filed  with  the  Commis- 
sion. That  presumption  Is  strengthened  by 
the  &ct  that  across  the  top  of  this  bill  of 
lading  there  was  this  statement  In  bold 
type,  This  company's  charge  Is  baaed  upon 
the  value  of  the  property,  which  must  be 
declared  by  the  shipper.' "  The  same  doc- 
trine is  reaffirmed  In  the  cases  of  Chicago, 
Burlington  &  Qnlncy  R.  Co.  v.  Miller,  226 

U.  S.  513,  83  Sup.  Ct  155,  07  L.  Ed.  ,  and 

Chicago,  St  Paul,  Minneapolis  &  Omaha  B. 
Co.  V.  Latta,  226  U.  S.  B19,  88  Sup.  Ot  166, 
67  L.  Bd. — h  It  fblloTC  from  the  florecoii^ 
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ovSaiom  tliat  the  trial  court  erred  In  sns- 
talxdnc  tbft  dnnurrer  in  question. 

It  iB  next  Insisted  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  in  faTor 
of  the  defendant  on  the  ground  that  the  evi- 
dence utterly  falls  to  show  that  the  injury 
to  the  stock  in  question  was  caused  by  any 
act  of  the  defendant  or  of  any  connecting 
carrier.  Id  this  connection  It  Is  argued  that 
It  was  the  purpose  of  the  Carmack  Amend- 
ment to  Impose  liability  upon  the  Initial  car- 
rier only  in  the  event  that  the  loss  or  dam- 
age was  "caused  by  It"  or  "caused  by"  any 
connecting  carrier.  Taking  this  view  of  the 
case,  it  is  earnestly  argued  that  the  damage 
to  the  stock  in  question  was  in  no  sense 
"caosed  by"  defendant  On  the  contrary,  the 
proximate  cause  of  the  injury  to  the  stock 
was  the  presence  of  the  cow  on  the  track  at 
a  place  where  her  presence  could  not  have 
been  reasonably  anticipated,  and  at  a  time 
when  no  amount  of  care  on  the  part  of  de- 
foidant's  employdi  could  have  prevented  the 
wreck.  Aa  we  understand  the  statute  in 
question.  It  was  not  the  purpose  of  Congress 
to  lessen  In  the  slightest  degree  the  previous- 
ly existing  llaUlity  of  the  initial  carrier  or 
any  connecting  carrier.  On  the  contrary, 
the  manifest  purpose  of  the  enactment  was 
to  continue  the  previously  existing  llablUt? 
of  both  the  initial  and  connecting  carrier, 
and  in  addition  thereto  to  Impose  upon  the 
initial  carrier,  in  certain  cases,  the  liability 
tliat  bad  theretofore  existed  on  the  part  of 
the  connecting  carrio*  alone.  In  other  words, 
if  the  case  is  one  where  the  connecting  car- 
rier was  liable  before  the  enactment  of  the 
statute  in  question,  then,  under  and  by  vir- 
tue of  the  provisions  of  that  act,  the  initial 
carrier  is  likewise  liable.  This  view,  we 
think,  la  fully  sustained  by  the  following 
language  of  Mr.  Justice  Lurton  In  the  case 
of  Adams  Express  Co.  v.  Groninger,  supra: 
"What  is  the  llabllty  imposed  upon  the  car- 
rier? It  is  a  liability  to  any  holder  of  the 
bill  of  lading  which  the  primary  carrier  is 
required  to  issue  for  any  loss,  damage,  or 
Injury  to  aucti  property  caused  by  it'  or  by 
any  connecting  carrier  to  whom  the  goods 
are  delivered.  The  suggestion  that  an  ab- 
solute liability  exists  for  every  loss,  dam- 
age, or  injury,  from  any  and  every  cause, 
would  be  to  make  such  a  carrier  an  abso- 
lute Insurer  and  liable  for  unavoidable  loss 
or  damage,  though  due  to  the  uncontrollable 
forces.  That  this  was  the  Intent  of  Congress 
is  not  conceivable.  To  give  such  emphasis  to 
the  words  'any  loss  or  damage'  would  be  to 
Ignore  the  qualifying  words  'caused  by  it' 
The  liability  thus  Imposed  is  limited  to  'any 
Umb,  Injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property  may 
be  delivered,*  and  plainly  Implies  a  liability 
for  some  default  in  its  common-law  duty  as 
a  common  carrier." 

[2]  It  remains  to  consider  what  is  the  lia- 
bility imposed  by  the  common  law.  The  gen- 
eral role  as  to  the  common  carrier's  liabil- 


ity with  reference  to  goods  in  Its  posses- 
sion as  carrier,  and  regardless  of  any  con- 
tractual exceptions,  is  that  he  Is  liable  for 
all  loss  or  destruction  of  or  injury  to  such 
goods  not  occasioned  by  the  act  of  God  or 
the  public  enemy.  Since  the  original  state- 
ment of  the  rule,  cio'taln  exceptions  thereto 
have  become  well  recognized,  and  a  more 
accurate  statement  of  the  carrier's  liability 
under  such  dreinnstances  is  that  be  la  liable 
for  all  loss  or  injury  not  due  to  the  act  of 
God  or  the  public  enemy  or  the  public  au- 
thority, or  t9  the  Inherent  nature  or  quali- 
ties of  the  goods,  or  the  act  or  fault  of  the 
shipper  or  his  agent  And  even  In  the  ex- 
cepted cases  the  carrier  may  become  liable 
if,  by  the  exercise  of  reasonable  care,  he 
could  have  avoided  or  lessened  the  loss  or 
damage.  6  Cyc  876;  Hutchinson,  Carriers 
(Sd  Ed.)  I  266. 

While  it  is  sometimes  said  that  a  railroad 
Is  not  a  carrier  of  live  stock  with  the  same 
responsibilities  which  attend  it  as  a  carrier 
of  goods,  and  that  the  nature  of  the  proper- 
ty, the  Inherent  difficulties  of  its  safe  trans- 
portation, and  the  necessity  of  furnishing 
to  the  animals  food  and  water,  light,  and 
air,  and  of  protecting  them  from  injuring 
ea(^  other,  imposes  duties  in  many  respects 
wid^  different  from  those  devolving  upon  a 
mere  carrier  of  goods  (North  Pa.  K,  Co.  v. 
Com.  Nat  Bank  of  Chicago,  123  U.  S.  727. 

8  Sup.  Ot  266,  31  L.  Ed.  287),  and  while 
some  of  the  authorities  bold  that  carriers  of 
live  stock  are  not  liable  as  common  carriers, 
but  only  bound  to  transport  with  ordinary 
care  and  skill  (Heller  r.  Chicago,  etc.,  R. 
Co.,  109  Mich.  58,  66  N.  W.  667,  63  Am.  St 
Bep.  641;  Baker  v.  Louisville,  etc.,  R.  Co., 
10  Lea  n'enn.]  304),  yet  the  decided  weight 
of  authority  Is  that  a  carrier  receiving  live 
stock  for  transportation  does  so  under  the 
usual  liabilities  attached  to  a  carrier  of 
goods,  and  so,  omitting  certain  exertions 
not  material  to  the  consideration  of  this 
case,  it  Is  the  general  rule  that  the  carrier 
of  live  aUxik  Is  liable  for  any  loss  or  damage 
not  due  to  the  act  of  God  or  the  public  ene- 
my or  to  the  inherent  or  proper  vice  of  the 
animals,  unless  attended  by  some  n^Ugence 
on  his  pert  6  Cyc.  371;  Hutchinson,  Car- 
riers, f  339;  Kansas  Pac.  B.  Co.  v.  Nichols, 

9  Kan.  235,  12  Am.  Bep.  494;  Evans  v. 
Fltchburg  B.  Co.,  Ill  Mass.  142,  16  Am.  Bep. 
19;  Ballroad  Co.  v.  Williams,  61  Neb.  608, 
85  N.  W.  832,  65  L.  R.  A  289 ;  Waldron  v. 
Fargo,  170  N.  X.  130,  62  N.  B.  1077 ;  Rail- 
road V.  Dies,  91  Tenn.  177,  18  S.  W.  266, 
SO  Am.  St  Bep.  871;  Klnnlck  v.  Ballroad 
Co.,  69  Iowa,  666,  29  N.  W.  772 ;  HaU  v.  Ben- 
fro,  8  Mete.  (Ky.)  51 ;  Stiles,  Gaddle  &  SUles 
V.  L.,  N.  B.  B.  Co.,  129  Ky.  175,  110  S.  W. 
820,  33  Ky.  Law  Bep.  625,  18  L.  B.  A.  (N. 
S.)  86,  130  Am.  St  Bep.  429;  South,  etc., 
R.  B.  Co.  V.  Henleln,  62  Ala.  606,  23  Am. 
Bep.  678 ;  Fordyce  v.  McFIyno,  66  Ark.  424, 
19  S.  W.  961;  Ballroad  Co.  v.  Batuey,  19 
Oolow  226,  84  Pac  986;  Cooper  v.  Ballroad 
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Oa,  110  Qa.  659,  S6  S.  a  240;  Ohio,  etc^ 
R.  Co.  T.  Dunbar,  20  DL  71  Am.  Dec. 
2dl;  BvansTllle,  etc.,  R.  Go.  t.  TomiK,  28 
Ind,  516;  Mcpoy  t.  Railroad  Co.,  44  Iowa, 
424;  Kansas,  etc,  K,  Co.  t.  Reynolds,  8 
Kan.  €23;  Sager  r.  Railroad  Oo.,  31  He.  228, 
60  Am.  Dec.  659 ;  Brans  t.  Railroad  Co.,  Ul 
BbsB.  142,  15  Am.  Bep.  10. 

[3]  In  tbe  present  case  tbe  defendant  was 
In  possession  of  tbe  ato(3t  as  a  common  car- 
rier. IZaTlng  recelTcd  possession  of  tbe 
stock.  It  was  diarged  with  the  duty  of  deUv- 
erlng  them  or  explaining  why  Vat  had  not 
been  done  If  tbe  failure  to  deliver  was 
due  to  the  act  of  God,  the  public  enemy,  the 
public  authority,  or  to  the  Inherent  nature 
of  the  live  stock  or  the  act  or  fault  of  the 
shipper  or  his  agent,  or  to  some  other  cause 
against  which  It  might  lawfully  contract,  It 
was  for  the  carrier  to  bring  Itself  within 
socfa  exceptions.  Oalveston,  Harrisonburg  & 
San  Antonio  Railway  Co.,  eta,  t.  Wallace, 
223  U.  8.  481,  32  Sup.  Ct  205,  56  L.  Ed. 
516.  In  this  case  there  was  no  attempt  on 
the  part  of  defendant  to  bring  itself  within 
any  of  tbe  above  exceptions.  On  the  con- 
trary, the  facta,  which  are  not  disputed, 
show  that  the  injury  to  the  stock  was  caus- 
ed by  the  wredc.  That  being  true,  defendant 
is  liable. 

[4]  What,  then,  is  the  measure  of  dam- 
ages? It  appears  that  five  of  the  mules  be- 
longing to  plaintiff  were  killed,  while  three 
mules  and  one  horse  were  injured.  Plain- 
tiff contends  that  there  was  a  conversion  of 
the  Injured  stock.  In  this  connection  he  in- 
sists that  there  was  no  plea  that  the  stock 
were  tendered  to  him,  and  that  this  evidence 
should  have  been  excluded.  Plaintiff,  how- 
ever, alleged  that  the  injured  stock  was  sold 
without  right  or  legal  authority,  and  the  Is- 
sue was  joined  upon  this  question.  Whether 
or  not  the  stock  was  converted  depended  up- 
on tbe  facts.  For  the  purpose  of  showing 
that  there  was  no  conversion,  defendant  had 
a  right  to  show  the  facts.  We  therefore  con- 
clude that  it  was  not  necessary  to  plead  a 
tender,  but  that  under  a  general  denial  of 
conversion  tbe  tender  could  be  shown. 

[I]  While  ordinarily  a  carrier  has  no  right 
to  sell  the  property  of  a  shipper  or  con- 
lAgnee,  we  tblnk,  nnder  the  facts  of  this  case, 
a  Bale  was  justified.  The  shipper  and  the 
consignee  were  the  same  person.  The  car- 
rier was  therefore  unAer  no  duty,  upon  the 
refusal  of  the  consignee  to  receive  the  goods, 
to  notify  the  consignor  of  this  fact  Nor 
was  he  under  any  duty  to  hold  the  lire  stock 
indefinitely  and  Incur  the  expense  necessary 
for  its  keep.  When  the  shipper  refused  to 
recdve  the  stodc,  defmdant  had  a  right  to 
dispose  of  It  upon  the  best  terms  possible, 
and  such  sale  did  not  constitute  a  conrer- 
don. 

[I]  If,  upon  the  Issue  J(^ned,  it  should 
turn  out  that  the  contract  limiting  tbe  do- 


faidant*s  liability  to  S75  per  head  was  fftlrly 
made,  then  defendant's  liability  for  each  of 
the  mules  killed  is  limited  to  ttiat  amount. 
Vor  the  stock  Injured,  and  which  was  sold 
tor  less  than  975  per  head,  defendant  Is  li- 
able to  Qie  extent  of  $76  per  head ;  but,  as 
to  tbe  stock  which  was  sold  for  an  amount 
In  excess  of  |T5  per  bead,  defendant  is  liable 
for  tbe  amonnt  actually  recelred,  less  tbe 
exi>en8e  of  their  sale  and  the  reasonable  cost 
of  thdr  keep  from  the  time  that  they  were 
Injured ;  the  liability  in  no  event  to  be  less 
than  f76  per  head. 

Should  it  tnm  out  that  the  agreemoit  lim- 
iting defendant's  liability  to  V75  per  bead 
was  obtained  by  fraud  or  deceit,  then  the 
ordinary  measure  ot  damages  will  amply* 
with  the  exception  that  the  conrt  mnst  take 
Into  consideration  tbe  Act  that  the  defend- 
ant Is  liable  tbr  tiie  proceeds  of  the  sale  of 
tbe  Injured  stock  retained  by  It,  leas  the  ex- 
pense of  sale  and  the  reasonable  cost  ot  the 
keep  ot  ttie  sto<ik  from  the  time  of  th^  liir 
Jury. 

Judgment  rerersed,  and  cause  remanded 
for  new  tilal  consistrat  with  this  opinion. 


PIBECE  T.  MARKS  et  aL 

DAMRON  et  aL  v.  MARRS. 

(Court  of  Appeals  of  Kmtucky.   May  IS, 
191S.) 

1.  EXECUTOBS  ANO  AOXIinsTRaTOBB  (k  836*) 

—Sale  of  Land. 

A  Droceeding  by  a  sheriff  for  the  sale  of 
land  belongitig  to  a  decedent  upon  whose  es- 
tate no  adminietration  has  been  had,  brought 
in  pursnance  of  Ky.  St  S  8907,  is  oot  errone- 
ous because  tbe  original  petition,  which  was 
amended,  averred  that  it  was  brmuht  by  the 
sheriff  as  curator. 

[Ed.  Note.— For  othw  cases,  sss  Execatots 
and  Adaiimstrators,  Cent  Dig.  I|  1385-1396; 
Dec.  Dig.  8  336.*] 

2.  EXECUTOBS  AND  AdHINISTBATOBS  Q  S41*) 

— 8ale  of  Land — Pebsonaltt. 

A  proceeding  by  tbe  sheriff  acting  as  ad- 
miniatrator  of  the  estate  of  decedent  for  the 
sale  of  realty  is  not  erroneous  because  of  the 
absence  of  proof  that  the  decedent  left  no  pet^ 
sonalty,  where  the  petition  alleged  the  absence 
of  personalty,  and  it  appeared  that  the  pur- 
pose of  the  sale  was  to  pay  debts. 

[Ed.  Note.— For  otiier  cases,  see  ExecntOTs 
and  Adminis'trators,  Cent  Dig.  H  1434-1437: 
Dec.  Dig.  §  34L«3 

3.  EXECUTOBS  AND  AdUINIBTUTOBS  ({  3^*) 

—Sale  of  Land— Division. 
A  sale  of  decedent's  land  by  the  sheriff  to 
pay  debts  cannot  be  held  erroneons  becaase  of 

absence  of  proof  as  to  tbe  indivisibility  of  the 
land  sold,  where  the  entire  proceeds  of  the  sale 
were  insufficient  to  discharge  the  debt 

[Ed.  Note. — For  other  cases,  see  Executors 
and  AdmiQistrators,  Cent  Dig.  it  1439-1441; 
Dec.  Dig.  8  343.*] 

4.  Judgment  (8   660*)  —  GoiroLrsivENEes — 

Pebsons  Concluded. 

A  party  to  a  judgment  who  perfected  no 
appeal  therefrom  within  the  time  prescribed  by 
law  is  concluded  thereby,  regardless  of  error. 

fEd.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  9  1171;  Dec.  Dig.  S  660.*] 
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S.  SPEcmo  FsBFOBitAircx  9  96*)  —  Aixow- 

ANCE. 

Where  the  Tendon  hold  the  legal  title  to 
land,  they  may  enforce  a  contract  of  parcbaae 
by  specific  performance. 

[Ed.  Note.— For  other  casei,  see  Specific  Per- 
f^nance.  Gent  Di»  It  267-^77;  Dec.  Dig.  | 

Appeals  from  Circuit  Court,  Pike  County. 

Action  by  J.  P.  Marrs  end  another  against 
E,  F.  Pierce,  in  which  Frank  Damron  by  his 
guardian  and  others  filed  a  cross-petition. 
From  a  judgment  for  plaintUfs,  both  the 
«rlgiiial  defendant  and  the  interroierB  per- 
fected appeals.  Affirmed  on  botb  appeals. 

York  &  Johnson,  of  Fikerillcv  fcnr  appel- 
lant E.  F.  Fierce.  Stratton  &  St^henson, 
of  PUEerllle,  for  appellants  Damron.  Bober- 
mm,  Langley  &  Cooper,  of  PikerlUe,  and 
Haxelrlgg  ft  Haselrlgg,  of  Frankfort,  tor  ap- 
pellees Marrs. 

GLAT,  a  These  two  appeals  will  be  con- 
sidered together. 

On  AprU  1, 1011,  J.  P.  Marrs  and  Alice  M. 
Mans,  bis  wife,  entered  Into  a  written  con- 
tract with  E.  F.  Pierce,  whereby  they  sold 
and  agreed  to  eonvej  to  him  an  undlrided 
one-serentb  Interest  In  and  to  a  certain  tract 
of  land  in  like  county  on  the  waters  of 
Bobiuson  creek.  The  consideration  was  $26 
per  acre,  to  be  paid  within  two  months  from 
the  date  of  the  contract  The  sum  of  $60 
cash  In  hand  was  paid.  Pierce  refused  to 
comply  wltb  the  terms  of  the  contract,  and 
on  July  ISk  1911,  Mam  and  wife  brought 
this  action  for  specific  performance,  at  the 
8£^e  time  tendering  a  deed  in  conformity 
with  the  contract  Fierce  defended  on  the 
ground  that  plalnUfTs  title  to  the  land  was 
defective  and  also  alleged  that  Frank  Dam- 
ron and  Ec^r  Damron,  infants,  claimed  to 
be  the  owners  of  the  land  In  question,  and 
asked  that  they  be  made  parties  to  the  ac- 
tion and  required  to  set  up  any  claim  of 
title  they  had  to  the  land.  Thereupon,  the 
two  Damron  inftints  and  H.  8.'Damron,  their 
&ther  and  guardian,  filed  an  answer  to  the 
cross-petition  against  them,  in  which  they 
alleged  that  J.  P.  Marrs  and  Alice  Marrs  had 
no  title  to  the  property,  bat  that  they  them- 
selves were  the  owners  thereof.'  To  this  an- 
swer Marrs  and  wife  filed  a  reply,  denying 
the  ownership  of  the  infiast  defendants,  and 
pleading  the  proceedings  and  Judgment  in 
the  case  of  W.  J.  Keel,  Curator,  t.  H.  B. 
Damron  et  aL  in  bar  of  their  r^ht  to  re- 
cover, ^nie  record  in  the  case  of  W.  J. 
Keel,  Curator,  t.  H.  S.  Damron  et  al.  was 
filed.  On  final  hearing  the  chancellor  adjudg- 
ed that  the  infants  tiad  no  interest  in  the 
land  In  question,  and  decreed  specific  per- 
formance. From  that  Judgment  the  first  ap- 
peal nwntloned  In  the  caption  Is  prosecuted. 

The  second  appeal  mentioned  In  the  cap- 
tion is  prosecuted  1^^  the  infants,  Frank  and 
Edgar  Damron,  from  a  Judgment  of  sale 


rendered  in  the  case  of  W.  J.  Eeel,  Curator, 
V.  H.  S.  Damron  et  al.  As  the  validity  of 
the  Judgment  of  specific  performance  de- 
pends upon  the  regularity  of  the,  proceed- 
ings in  the  latter  case,  it  will  be  necessary 
to  set  out  those  proceedings  at  length.  The 
action  was  Instituted  by  W.  J.  Eeel,  curator 
of  the  estate  of  Fannie  Damron,  against  H. 
S.  DamroQ,  Frank  Damron,  Edgar  Damron, 
and  the  Bank  of  PikeTilla  The  petition  al- 
leges that  in  the  year  1888  Fannie  Damron 
died  Intestate,  domiciled  in  Pike  county,  and 
at  the  March  term,  1899,  of  the  Pike  county 
court,  the  estate  of  Fannie  Damron  was,  by 
proper  orders  of  said  court,  committed  to 
the  hands  of  W.  J.  Keel,  curator,  who  ac- 
cepted said  appointment  and  entered  upon 
the  discharge  of  his  duties  as  such.  It 
further  appears  from  the  petition  that  Fan- 
nie Damron  left  snrvlvlng  her  her  husband, 
H.  S.  Damron,  and  two  children,  Frank 
Damron  and  Edgar  Damron,  who  were  in- 
fants under  14  years  of  age  and  resided  with 
their  father,  H.  S.  Damron.  It  also  appears 
that  Fannie  Damron  at  the  time  of  her 
death  owed  two  notes,  one  for  $270.41,  the 
other  for  $492.34,  which  had  been  assigned 
to  and  were  owned  by  the.  Bank  of  Fike- 
TlUe.  The  petition  alleges  that  Fannie  I>am- 
ron  left  no  personal  estate  or  property,  but 
that  she  died  seised  of  a  house  and  lot  in 
the  town  of  Pikevllle,  and  also  owned  an 
Interest  In  a  certain  boundary  of  land  de- 
scribed In  a  deed  from  Thomas  May,  Sr.,  to 
Mary  E.  May,  dated  February  13,  1877. 
The  petition  concluded  with  a  prayer  that 
the  case  be  referred  to  the  master  commis- 
sioner to  report  the  amount  and  character 
of  any  and  all  debts  against  the  estate,  to 
make  a  full  and  complete  report  and  descrli  - 
tlou  of  all  lands  and  Interest  in  lands  owned 
by  the  decedent,  to  settle  the  accounts  of 
plaintiff'  as  curator,  to  make  proper  allow- 
ances to  the  plaintiff  and  his  attorneys,  and 
further  asked  that  a  sufficiency  of  the  lands 
be  sold  to  pay  all  costs  and  debts.  Upon 
this  petition  process  was  issued  against  H. 
S.  Damron  and  the  lufant  defendants,  Frank 
Damron  and  Kdgar  Damron,  and  the  Bank  of 
PlkeTille.  Summons  was  executed  on  the  in- 
fant defendants  by  delivering  a  copy  for 
each  of  them  to  their  father,  H.  S.  Damron. 
An  order  was  entered  referring  the  case  to 
ttie  master  commissioner,  and  directing  him 
to  audit  and  report  all  debts  and  demands 
against  the  estate,  and  to  report  and  file  a 
full  list  and  description  of  all  lauds  and  in- 
terest In  lands  owned  by  Fannie  Damron  at 
the  time  fif  her  death.  An  affidavit  was  filed 
to  the  effect  Uiat  ttie  defendants  Frank  Dam- 
ron and  Edgar  Damron  were  Infants  under 
the  age  of  14  years,  and  that  neither  of  them 
had  any  guardian,  curator,  or  committee  In 
the  state  known  to  the  plaintiff  and  aifiant, 
and  that  they  had-  each  been  served  with 
summons  as  provided  by  law.  Thereupbn 
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N.  J.  Anzler,  a  regnlar  practtcii^  attorney, 
was  appointed  guardian  ad  litem  for  the  In- 
fant defendants,  and  he  thereupon  filed  a 
general  and  special  demurrer  to  the  petition. 
The  special  demurrer  was  sustained.  Plain- 
tiff W.  J.  Keel  then  amended  bis  original 
petition,  and  alleged  that  at  the  regnlar  No- 
vember election,  1897,  he  was  duly  elected 
sheriff  of  Pike  county,  and  on  the  first  Mon- 
day In  January  thereafter  qualified  as  such 
and  was  then  acting;  that  by  reason  of  the 
fact  that  Fannie  Damron  had  been  dead  for 
more  than  three  months,  and  no  one  had 
qualified  or  offered  to  quality  as  her  per- 
sonal representative,  her  estate  was  duly 
ordered  into  his  hands  by  virtue  of  Ms  be- 
ing the  sheriff  aforesaid,  and  he  thereupon 
accepted  said  appointment  and  entered  upon 
the  discharge  of  his  duties  as  such.  The 
master  commissioner  filed  a  report  of  de- 
cedent's Indebtedness  showing  the  total 
amount  to  be  $849.48.  The  report  also  show- 
ed that  decedent  owned  a  house  and  lot  In 
the  town  of  PlkevlUe,  and  an  undivided  one- 
seventh  Int^est  In  and  to  a  tract  of  land 
on  Robinson  creek,  and  an  undivided  one- 
seventh  interest  in  a  tract  of  land  on  Gras- 
sy creek.  The  report  recites  that  this  Is  all 
the  land  Fannie  Damron  died  seised  of. 
The  claims  of  the  Bank  of  PlkevlUe  were 
properly  proven  before  the  commissioner. 
Later  on  In  the  proceedings  an  amended  pe- 
tition was  filed,  alleging  that  H.  S,  Damron, 
husband  of  decedent,  had  executed  the  two 
notes  above  referred  to,  and  was  Jointly  lia- 
ble on  each.  The  amended  petitioa  also  al- 
leged that  these  notes  were  secured  by  a 
vendor's  Uen  on  the  house  and  lot  In  Plke- 
vllle.  The  guardian  ad  litem  filed  a  report 
to  the  effect  that  he  had  carefully  examined 
the  papers  In  the  case,  and  was  unable  to 
make  any  defense  on  behalf  of  the  Infant 
defendants.  The  Bank  of  PikevUle  was 
adjadged  a  vendor's  Uen  on  the  house  and 
lot  in  Pikeville,  and  the  house  and  lot  was 
ordered  to  be  sold.  The  house  and  lot  was 
sold  on  April  24.  1900,  at  the  price  of  $300. 
On  Bfay  10,  1900,  H.  S.  Damron  filed  for 
himself  and  the  infant  defendants  an  answer 
pleading  a  homestead  In  the  tract  of  land 
in  which  Fannie  Damron  owed  an  undivided 
one-seventh  Interest  Thereafter  the  court 
entered  judgment  to  the  effect  that  H.  S. 
Damron  and  his  Infant  children  were  en- 
titled to  the  use  and  occupancy  of  the  land 
In  question  until  the  youngest  child  reached 
21  years  of  age.  As  the  house  and  lot  In 
Pikeville  did  not  bring  enough  to  pay  the 
debt  to  the  Bank  of  Pikeville,  the  undivided 
one-seventh  interest  In  the  tract  of  land  on 
Robinson  creek  was  ordered  to  be  eold,  sub- 
ject to  the  aforesaid  use  and  occupancy  by 
the  infant  def«idants.  This  property  was 
sold  at  the  price  of  $306.50  to  the  Bank  of 
Pikeville.  No  exceptions  having  been  filed, 
the  report  of  sale  was  confirmed.  Thereafter 
the  Bank  of  Pikeville  sold  and  transferred 
its  bid  to  J.  P.  and  Alice  Mairs,  and  the 


court  directed  the  deed  to  be  made  to  theuL 
The  deed  was  produced  and  approved  by  Che 
court  and  certified  to  the  county  court  clerk's 
office  for  record. 

[1]  No  question  Is  raised  as  to  the  sale  of 
the  house  and  lot  in  Pikeville.  The  validity 
of  the  sale  of  the  undivided  one-seveuth  In- 
terest In  the  tract  of  land  on  Robinson  creek 
Is  the  only  question  involved.  The  proceed- 
ings are  not  erroneous  because  the  action 
was  originally  brought  by  W.  J.  K-eel  as  cu- 
rator. On  this  account  a  special  demurrer 
svas  sustained  to  the  petition;  thereupon  he 
amended  and  showed  that  the  estate  had  as 
a  matter  of  ftict  been  committed  Into  hla 
hands  as  sheriff,  pursuant  to  section  3007, 
Kentucky  Statutes.  Having  the  right  to 
prosecute  the  action  In  question,  and  having 
by  Us  amended  petition  correctly  set  forth 
the  capacity  in  which  he  thereafter  prose- 
cuted the  action,  the  fact  that  in  the  origi- 
nal petition  he  mlsdescribed  the  capacity 
in  whldi  he  brought  the  suit  Is  In  no  way 
prejndidal  to  the  subatantlal  rights  of  the 
Infants. 

[2]  It  Is  next  Insisted  that  tlie  sale  Is  In- 
valid because  there  was  no  proof  of  the  fact 
that  the  decedent  left  no  personal  estate,  and 
no  proof  of  indivisibility.  The  petition  Itr 
self  shows  that  the  decedent  left  no  personal 
property.  Had  there  been  p^vonal  prop^ty, 
it  would  have  been  In  the  possession  of  plain- 
tiff as  sheriff.  The  suit  was  brought,  not 
only'  for  the  purpose  of  selling  the  real  estate 
to  pay  decedHifs  debts,  but  also  to  settle 
the  accounts  of  the  plaintiff  as  administrator. 
We  conclude  that  the  whole  record,  fairly 
construed,  leaves  no  doubt  that  the  decedent 
left  no  personal  estate.  Indeed,  it  Is  not 
now  contended  that  she  did.  Under  the  dr- 
cumatances,  therefore,  we  conclude  that  the 
sale  of  the  real  estate  was  proper. 

IS]  Nor  Is  the  Judgment  erroneous  because 
of  no  proof  as  to  the  indivisibility  of  the 
second  tract  sold.  The  Judgment  first  di- 
rected a  sale  of  the  house  and  lot  The 
proceeds  were  Insufficient  to  pay  the  debts. 
The  other  tract  consisted  of  about  800  acres, 
and  the  decedent  died  owning  a  one-serenth 
undivided  Interest  therein.  Further  division 
between  the  two  Infants  would  have  di- 
vided It  Into  fourteoiths.  The  pleadings 
and  the  report  of  the  commissioner  show  this 
latter  tract  to  be  Indivisible.  As  a  matter 
of  fact  the  land  did  not  bring  enough  to  pay 
the  balance  of  the  debt  Under  these  ctr- 
cumstancee,  we  cannot  say  that  the  sale 
was  erroneous.  If,  as  a  matter  of  fact  the 
undivided  one-seventh  had  brought  more 
than  enough  to  pay  the  debt  and  costs,  with- 
out proof  showing  the  necessity  of  the  sale 
and  without  steps  b^g  taken  to  protect 
the  proceeds  going  to  the  Infants,  a  differ- 
ent question  would  be  presented.  Elliott  v. 
Fowler,  112  Ky.  376,  65  S.  W.  849,  23  Ky. 
Law  Rep.  1676 ;  Oldham  v.  McElroy,  Sheriff, 
134  Ky.  454. 121  S.  W.  414. 

[4]  It  la  next  ni^ed  that  tbe  Jadgment 
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awarding  H.  S.  Damron,  the  father  of  the 
Infimts,  a  homestead  In  the  land  antU  tiie 
ronngest  diild  became  of  age.  Is  erroneooB. 
It  is  snffldwt  to  say  that  iL  S.  Damron 
prosecuted  no  ai^eal  from  the  Judgment 
within  the  time  iwescilbed  by  law,  and 
wiiether  erroneoos  or  not  he  Is  concluded  by 
It.  Uptm  the  whole  case,  we  find  no  error  in 
tlie  record  prejudicial  to  the  aubstantlal 
rights  of  appellant 

[S]  Having  h^d  the  proceedings  in  the 
case  of  W.  J.  Eeel,  etc.,  t.  H.  S.  Damron, 
etc,  valid  and  sufficient  to  vest  in  J.  P. 
Marrs  and  wife  the  legal  title  to  the  prop- 
erty In  question,  it  follows  the  specific 
formance  was  properly  decreed. 

The  judgment  in  each  case  is  affirmed. 


ADAMS'  ADMR  et  aL  v.  WELLS. 
<Court  of  Appeals  of  Eentacky.   May  16. 1913.) 

1.  Tbustb  (I  3S*)— Aqseement  to  Pubokabb 
TOB  Anotheb— PabtiAon  Saia— Gonhbiu.- 

TION. 

In  an  action  for  the  recovery  of  land  on 
the  ground  that  defendant  agreed  to  bay  land 
at  B  partition  Bale  for  plaintiff,  and  fraadulent- 
ly  took  title  thereto  in  his  own  name  and  re- 
fased  to  convey  to  plaintiff,  the  Judgment  con- 
firming the  sale  without  exception  by  plaintiff 
waa  not  conclusive  as  against  plaintiff's  action 
to  recover  the  land,  since,  as  defendant  might 
have  complied  with  hia  agreement  by  convey- 
ing to  the  plaintiff,  it  was  not  necessary  for 
plmintiff  to  file  exceptions  to  the  sale.  ' 

[Ed.  Note^For  other  caae^  see  Tmsta,  Gent 
Dig.  {f  4S-60;  Dec  Dig.  |  S6.*] 

2.  Tbustb  Q  6S*>— Obxation— B8TOPFKi» 

Plaintiff,  having  a  one-third  interest  in 
land  in  partition,  who  agreed  that  defendant 
should  purchase  the  land  for  him,  bat  did  not 
know  that  defendant  pnrcbaaed  It  in  his  own 
name  and  did  not  approve  of  such  sale  to  de- 
fendant, and  who  did  not  receive  any  part  of 
the  proceeds,  was  not  estopped  in  an  action  to 
recover  the  land  from  defendant  from  ahowing 
the  real  facts  and  circumstances  under  which 
defendant  agreed  to  pnrchase  for  him. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Gent 
Oig.  §78;  Dec.  Dig.  I  53.«] 

Appeal  from  Glrcnlt  Court,  Lincoln  County. 

Action  by  Overton  Adams*  administrator 
and  another  against  J.  T.  Wells.  Judgment 
for  defendant,  and  platntiffa  appeal  Revers- 
ed and  rrananded. 

IL  EL  Tomllnson,  of  Lancaster,  for  appel- 
lanta  F.  M.  McBobertB,  at  Stanford,  for 
appellee. 


GLAT,  G.  Overton  Adams  and  Charles 
Singleton  each  owned  an  undivided  one-third 
Interest  In  a  small  tract  of  laud  lying  in  lin- 
coln  county,  Ky.  Annie  S.  Gover,  claiming 
to  be  the  owner  of  the  other  one-third  inter- 
est, instituted  an  action  against  Adams  and 
Singleton  to  sell  the  land  on  account  of  its 
Indivisibility.  On  final  hearing  the  court 
adjudged  that  Adams,  Singleton,  and  Annie 


8.  Qover  were  each  the  owners  of  an  undivid- 
ed one-third  Interest  In  the  land,  and  directed 
a  sale  of  the  land.  The  sale  took  place,  and 
J.  T.  Wells  became  the  purchaser  at  the  price 
of  $300,  and  executed  bond  therefor  with  J. 
N.  Singleton  as  snre^.  Thereafter  excep- 
tions were  filed  by  Annie  S.  Oover  and  over- 
ruled by  the  court  An  order  was  entered 
confirming  the  report  of  sale.  At  the  same 
term  another  order  was  entered  directing  the 
commissioner  to  collect  the  sale  bonds  and, 
after  the  payment  of  the  costs  of  the  action, 
to  distribute  the  proceeds  as  follows:  One- 
third  to  Overton  Adams ;  one-third  to  Charles 
Singleton;  one-third  to  Annie  S.  Oover. 
Thereafter  an  order  was  entered  reciting  the 
fall  payment  of  the  purchase  price  by  the 
parcbaser,  Wells,  and  directing  the  commis- 
sioner to  convey  the  land  to  him.  On  March 
10,  1905,  Adams  filed  a  motion  and  affidavit 
reciting  the  fact  that  the  land  had  been  sold, 
the  sale  confirmed,  and  the  commissioner  di- 
rected to  collect  the  sale  bonds,  and  distribute 
the  ^oceeds  according  to  the  adjudged  rights 
of  the  parties ;  that  dnce  tba  instltntlon  of 
the  action  he  had  purchased  the  Interest  ot 
Charles  Singleton  In  the  land  In  question, 
and  had  rec^ved  a  deed  therefor.  He  there- 
fore asked  that  the  order  of  diatrlhutlon  be 
modified  to  the  ext^t  that  the  commlsBloner 
be  directed  to  pay  him  the  one-third  of  the 
net  proceeds  ordered  to  be  paid  Singleton. 
Thereupon  the  court  entered  an  order  setting 
a^de  the  order  of  distribution  In  bo  far  as  it 
directed  the  rammlssioher  to  pay  any  of  the 
proceeds  to  Singleton,  and  reserving  for  fur- 
ther adjudication  the  question  whether  or  not 
that  part  of  the  proceeds  due  Singleton  should 
finally  be  paid  to  Adams.  Adams  also  filed 
an  answer  and  cross-petitUHi  ccmtaiulng  simi- 
lar allegations  to  those  contained  In  the  af- 
fidavit with  reference  to  his  purchase  of  Sin- 
gleton's interest,  and  asking  that  the  amount 
adjudged  to  be  paid  to  Singleton  be  paid  to 
him.  He  further  alleged  that  Singleton  was 
a  nonresident  who  lived  in  the  state  of  Mich- 
igan, but  his  post  office  was  unknown  to  affi- 
ant, and  asked  for  a  warning  order  and  the 
appointment  of  an  attorney  to  Inform  Single- 
ton of  the  nature  and  pendency  of  the  cross- 
petition.  The  record  fails  to  show  that  any 
of  the  proceeds  of  the  sale,  either  for  his 
part  of  the  land  or  for  Singleton's  part  of 
the  land,  was  ever  paid  to  Adams. 

Adams  died  during  the  year  1906,  Intes- 
tate, unmarried,  and  without  issue.  He  left 
surviving  him  several  collateral  kindred. 
His  administrator  and  heirs  brought  this  ac- 
tion to  recover  the  land  In  controversy.  The 
basis  of  the  action  Is  that  Overton  Adams, 
while  the  sale  was  pending,  was  sick  and  un- 
able to  attend  court,  or  to  look  after  his  in- 
terests In  the  matter.  For  that  reason  he 
procured  J.  T.  Wells,  who  at  the  time  was 
making  his  home  with  him,  to  go  to  Stanford, 
where  the  sale  was  to  take  place,  and  pur- 
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chase  the  land  for  him.  He  also  procured 
J.  N.  Singleton  to  go  on  Wells'  bond.  Wells 
agreed  to  go  to  Stanford  and  purchase  the 
land  for  Adama  Instead  of  purchasing  the 
land  for  Adams,  he  purchased  it  in  his  own 
nam&  He  thus  fraudulently  acquired  the 
title  to  and  got  possession  of  the  property. 
A  demurrer  was  filed  to  the  petition  and  sus- 
tained. Thereupon  plaintiffs  amended  their 
petition,  and  alleged  that  the  deceased,  Orer- 
ton  Adams,  had  no  knowledge  of  the  fraud 
set  out  in  the  petition  until  after  the  confirm- 
aElon  of  the  commissioner's  report,  but  be- 
lieved up  to  that  time  that  the  defendant, 
Wells,  was  acting  in  good  faith  with  Iilm 
and  for  him,  as  he  agreed  to  do.  A  demur- 
rer was  then  filed  to  tlie  petition  as  amend- 
ed. Defendant  filed  an  answer,  in  which  he 
denied  the  auctions  of  the  petition.  He 
farther  pleaded,  in  substance,  all  of  the  pro- 
ceedings had  in  the  case  of  Annie  S.  Gorer, 
^intlff,  against  Orerton  Adams,  defendant 
He  farther  pleaded  that  he  Informed  Adams 
<ui  the  day  of  the  sale  that  be  bad  paicbased 
said  land  and  executed  bond  therefor,  and  that 
his  acta  therein  were  approred  by  Adams. 
The  answer  also  alleges  tbat  Adams  knew 
that  defendant  bad  purchased  the  land  and 
been  reported  as  the  purchaser  thereof,  and 
tateteA  m  made  no  objection  thereto,  and 
filed  no  exc^)tiona  to  the  confirmation  of  the 
r^rt  There  is  also  an  allegation  to  the 
Wtect  tbat  exceptions  were  filed  by  Annie 
Gover,  and  thereafter  additional  nceptiona 
were  filed  by  her;  that  these  exceptions  were 
heard  by  the  court  and  overroled.  Thereafter 
tiie  sale  was  confirmed.  It  Is  also  allied 
that  Adams  not  only  .knew  of  all  the  pro- 
ceedings in  the  case,  but  knew  of  the  fact 
tbat  defendant  had  borrowed  money  from  the 
Crab  Orchard  Banking  Company  to  pay  the 
sale  bond.  The  answer  further  pleads  tbat 
Adams  filed  in  the  case  an  affidavit  and  also 
an  answer  and  cross-petition,  asking  tbat  the 
proceeds  of  the  sale  theretofore  adjudged  to 
Singleton  be  paid  to  him,  and  tbat  the  pro- 
ceeds theretofore  adjudged  to  Singleton  were 
actiially  paid  to  Adams.  By  reason  of  these 
facts  it  is  alleged  tbat  plaintiffs  were  estop- 
I>ed  from  clalmlug  the  land  or  an;  part  there- 
of. Thereupon  plaintiffs  moved  the  court  to 
strike  from  the  answer  of  defendant  all  that 
portion  with  reference  to  the  fact  that  excep- 
tions to  the  report  of  sale  were  filed  by  An- 
nie 8.  Cover.  Plaintiffs  tfaeu  filed  a  reply, 
denying  that  Adams  knew  on  the  day  of  the 
sale  of  the  purchase  of  the  land  by  defendant, 
or  of  the  fact  tbat  a  report  of  sale  had  been 
filed  or  that  defendant  had  been  reported  as 
purchaser,  and  further  denying  that  he  knew 
anything  about  the  proceedings  except  that 
defendant  liad  agreed  to  represent  deceased 
as  his  agent,  and  represented  to  deceased 
that  he  was  so  acting,  and  that  deceased  nev- 
er knew  anything  to  the  contrary  until  de- 
fendant procured  the  deed  to  the  property. 
The  reply  further  denies  that  Adams  erer, 


received  the  price  of  the  Stogleton  land 
through  the  master  commissioner  or  any  one 
else.  There  Is  also  a  denial  of  certain  alle- 
gations in  the  answer  with  respect  to  the 
proceedings  In  the  case  of  Cover  t.  Adams. 
A  demurrer  was  sustained  by  the  reply,  and 
the  petition  of  plaintiffs  dismissed.  From 
tbat  Judgment  this  appeal  is  prosecuted. 

It  is  Insisted  that  the  reply  was  insnfflcfent 
because  It  simply  denied  certain  allegations 
in  the  answer  shown  by  the  record  in  the 
case  of  Cover  v.  Adams,  and  admits  that  no 
exceptions  to  the  report  of  sale  were  filed 
by  Adams.  In  this  connection  It  is  argued 
that  Adams  being  a  party  to  the  salt,  and 
baring  failed  to  file  any  exceptions  to  the  re- 
port of  sale,  and  the  sale  haviug  been  con- 
firmed, the  judgmoit  of  confirmation  is  con- 
clusive upon  Adams  and  plaintiffs,  who 
claim  through  him. 

[1]  The  basis  of  plaintiffs'  action  Is  that 
the  defendant.  Wells,  agreed  to  buy  the  land 
for  Adams,  and  fraudulently  took  title  tbere- 
to  In  hl9  own  name,  and  thereafter  r^sed 
to  convey  the  propedy  to  Adams.  U  sach 
was  the  case,  then  defradant.  Wells,  notwith- 
standing the  fact  tbat  he  became  the  pnr- 
chaser,  and  the  sale  to  blm  was  oonflrmed, 
might  bare  compiled  with  bis  agreement 
conveying  tlie  property  to  AAuna.  That  being 
tm^  it  was  not  necessary  for  Adams  to  file 
exceptions  to  the  sale  In  order  to  protect.hls 
rights  in  the  matter.  Until  the  defendant. 
Wells,  refused  to  convey  the  title  to  blm, 
be  had  the  right  *to  assume  that  Wells  would 
comidy  with  his  agreement  Adams  and 
those  claiming  through  him  are  not  therefore 
concluded  by  the  Judgment  of  confirmation, 
but  had  the  rigfa^  as  was  done  in  this  case^ 
to  file  an  Independent  action,  setting  forth 
the  circumstances  of  the  agreement  by  which 
the  purchase  by  Wells  was  made,  and  bis 
subsequent  refusal  to  comply  with  the  agree- 
ment 

[2]  However,  if  all  the  all^ations  contain- 
ed In  the  answer  are  true,  they  would  un- 
doubtedly constitute  an  estoppel.  As  a  mat- 
ter of  fact,  however,  the  reply  denies  many 
of  these  allegations.  It  denies  that  Adams 
knew  anything  about  Wells  having  purchased 
the  property  In  his  own  name.  It  denies  that 
be  in  any  way  approved  of  the  sale  to  Wells. 
It  denies  that  he  received  any  portion  of  the 
proceeds  of  the  sale,  and  the  record  in  the 
CHse  of  Cover  v.  Adams  falls  to  show  tbat  be 
did.  If,  then,  as  a  matter  of  fact,  Adams 
was  sick  at  borne  and  was  trusting  to  Wells 
to  look  after  his  interests  in  the  matter,  and 
to  purchase  the  property  for  him,  and  did  not 
approve  of  the  sale  to  Wells  Individually, 
and  did  not  receive  any  of  the  proceeds  of 
the  sale,  we  do  not  think  those  claiming 
through  him  are  precluded  from  showing  the 
real  facts  and  circumstances  under  which 
Wells  agreed  to  purchase  the  land  for 
Adams.  As  many  of  the  facts  necessary  to 
oonstitate  an  estopitel  woe  denied  by  Um 
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■'1^17,  we  tblnb  the  court  erred  In  suetaln- 
ing  t&e  demurrer  to  the  reply. 

Judsment  reTeraed  and  canae  remanded 
Dor  proceedings  consistent  with  this  ophdtai. 


WILLIAUS  T.  CAPITAL  MINING,  LUM- 

BEB  &  OIL  CO. 

(Court  of  Appeals  of  Kentucky.   May  16, 
1913.) 

1.  Pleadmo  (I  200*)— Vkrikcaxios— Pabti- 

TXON. 

Under  the  direct  proviBions  of  Glv.  Code 
Prac  I  490,  subd.  14,  pleadlogs,  in  an  actioo 
by  a  person  desiring  a  division  of  land  held 
jointly  with  others,  need  not  be  verified. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  860-86S,  886^;  Dec.  Dig.  | 
280;*   Partition,  Gent  Dic-^  174.1 

3.  PABTITIOir   (I  B8*>— PIOCKBDINQS—PLEAD- 
ING — RBFLT. 

In  an  action  for  the  division  of  land  held 
jointly,  where  the  petition  set  up  plaintifTs 
title  and  the  answer  affinnatirely  denied  the 
aame,  ailing  that  defendant  was  entitled  to 
the  entire  tract,  no  reply  was  neceaaary;  the 
aUesatioDB  of  the  petition  being  pot  in  issue  by 
the  answer. 

[Ed.  Note.~For  other  cases,  see  Partition; 
Cent  Dig.  I  164;  Dec  Dig.  |  S8.*] 

8.  Pabtitioit  <S  61*)— Pleading— Countzb- 

CI-AiM— TlTUt  PaPKBS— "PbTITIOM." 

Under  Civ.  Code  Prac.  g  732,  sabd.  36, 
providing  that  the  word  "plaintifE"  embraces  a 
defendant  who  demands  a  set-off  or  counter' 
claim  and  that  the  word  "petition"  embraces 
an  answer  or  reply  in  which  such  demand  is 
made,  a  defendant  in  an  action  for  the  division 
of  land  which  plaintiff  claimed  was  held  joint- 
ly, must,  in  accordance  with  Civ.  Code  Prac 
I  490,  sabd.  1,  providing  that  the  written  evi- 
dence of  title  or  copies  shall  be  filed  with  the 
petition,  file  with  a  counterclaim,  praying  that 
the  petition  be  dismissed  and  that  bis  title  be 
quieted,  vrritten  evidences  of  such  title. 

[Ed.  Note.— For  otiier  cases,  see  Partition, 
Cent  Dig.  {fi  175,  176;  DecTbig.  S  61.* 

fW  other  definitions,  see  Woida  and  Pluaaei^ 
ToL  6,  pp.  6368,  6369J 

4.  Plkadino  (S  142*)  — SsT-Ora  and  Ooun- 
TEBCI.AIM— Caption. 

Under  the  direct  provisions  of  Civ.  Code 
Prac.  I  07,  subd.  4,  a  defendant  cannot  have 
judgment  on  a  set-off  or  counterclaim  unless 
the  caption  of  the  answer  contains  the  words 
"answer  and  set-off"  or  the  words  "answer  and 
counterclaim.*' 

{Ed.  Note. — For  other  cases,  see  Pleading, 
C^t^Dig.  §S  290,  291,  297,  300;  Dec.  Dig.  i 

6.  PABTITIOIf  (I  19*)— MaINTBNANCT— PoaSBS- 
8I0N. 

To  maintain  an  action  under  Civ.  Code, 
Prac  I  409,  for  the  division  of  land  held  joint- 
Ij,  It  is  nnneeessary  for  the  one  who  brines  the 
action  to  be  in  possession. 

[Ed.  Note.— For  otiier  caaes,  see  Partition, 
Cent  Dig.  SI  60-6S;  Dec  Dig.  %  10.*] 
6k  PixADino  343*)— Motions— Judgment— 
Pabtition. 

An  action  under  Civ.  Code  Prac  |  ^0, 
for  the  division  of  land  held  jointly,  is  not  an 
equitable  proceeding,  but  must  be  decided  as 
an  ordinary  action,  and  where  the  Issue  Is 
made  up  by  the  petition  and  answer,  which  lat- 
ter is  merely  an  affirmative  traverse  of  the  pe- 
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tition,  DO  reply  being  necessary,  ft  was  error 
to  give  jndgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {|  1048-1051;   Dec  Dig.  }  348.') 

Appeal    from    Circuit   Court,  Magoffin 

County. 

Action  by  Isaac  Williams  against  the  Capi- 
tal Mining,  Lumber  ft  Oil  Company.  From  a 
Judgment  for  defendant,  plalnttfT  appeals. 
Reversed  and  remanded,  with  directions. 

See,  also,  152  Ky.  47,  153  S.  W.  43. 

Byrd,  Nickell  &  Howard,  of  Jackson,  for 
appellant  O'Rear  &  Williams,  of  Frankfort, 
and  Jno.  H.  Gardner,  of  SaUersiille,  for  ap- 
pellee. 

HOBSON,  a  J.  Issae  Williams  brought 
this  suit  against  the  Capital  Mining,  Lumber 
&  Oil  Company.  He  alleged  In  the  petition 
that  be  and  it  were  the  sole  owners  Jointly 
of  a  tract  of  land  described  by  metes  and 
bounds  in  the  petition,  which  was  indivis- 
ible; that  the  land  came  into  their  posses- 
sion by  reason  of  a  patent  of  date  December 
1,  1865,  Issued  to  him  and  Ellas  Kennard 
jointly ;  that  afterwards  Kennard  conveyed 
his  undivided  one-half  Interest  In  the  land 
to  the  defendant;  that  no  other  person  had 
any  Interest  In  the  land ;  and  that  he  aud 
the  defendant  each  owned  an  undivided  one- 
half  interest  therein.  The  petition  contained 
these  words:  "Said  patent  is  marked  No. 
36,572,  and  is  filed  herewith  and  made  part 
hereof."  It  concluded  with  a  prayer  that 
the  court  appoint  commissioners  to  divide 
the  land.  The  patent  was  not  In  fact  filed 
with  the  petition.  The  petition  was  filed 
September  11,  1008.  The  defendant  filed  an- 
swer October  17,  1910,  In  which  It  denied 
that  it  and  the  plaintiff,  Isaac  Williams, 
were  the  joint  owners  of  tlie  tract  of  land, 
or  that  Williams  was  the  owner  of  any  in- 
terest in  the  land,  or  that  any  portion  of  it 
was  ever  in  his  possession.  It  denied  that 
eadb  of  them  owned  an  undivided  half  Inter- 
est In  the  land,  and  alleged  that  it  was  the 
owner  and  in  the  actual  possession  of  the  land, 
and  that  the  defendant  was  setting  up  an 
adverse  claim  thereto.  The  answer  contained 
these  words:  "It  files  as  part  hereof  its  evi- 
dences of  title  to  said  tract  of  land."  But 
no  tiUe  papers  were  filed.  The  answer  con- 
cluded with  a  prayer-that  the  plainUtTs  peti- 
tion be  dismissed  and  that  Its  title  to  the 
tract  of  land  be  quieted.  But  In  the  caption 
the  answer  was  not  made  a  counterclaim. 
On  February  20,  1911,  tiie  defendant  moved 
to  submit  the  action,  to  which  the  plaintiff 
objected.  On  June  6th,  the  same  motion  was 
entered.  On  June  7th,  the  plaintiff  moved 
the  court  to  require  the  defendant  to  verify 
its  answer,  and  on  the  same  day  the  plain- 
tiff tendered  a  reply  which  the  court  refuse*^ 
to  allow  to  be  filed,  and  on  June  21st,  thr 
case  having  been  submitted,  the  court  en- 
tered a  judgment  dismissing  the  plaintiff's 
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petition  and  adjudging  the  d^endant  to  be 
the  owner  of  the  tract  of  land  described  In 
the  petition,  to  all  of  which  the  defendant 
objected  and  excepted  and  prayed  an  appwl 
to  this  court  which  was  granted. 

The  proceeding  was  Instituted  under  sec- 
tion 499  of  the  CItII  Code.  Subsection  1  of 
that  section  provides  that  the  person  desir- 
ing a  division  of  land  held  jointly  with 
others  may  file  a  "petition  containing  a 
description  of  tiie  land,  a  statemeit  of  the 
names  of  those  having  an  Interest  In  It,  and 
the  amount  of  such  Interest,  with  a  prayer 
for  the  division  or  allotment"  It  also  pro- 
vides: "The  written  evidences  of  the  title 
to  the  land,  or  copies  thereof,  If  there  be 
any,  must  be  filed  with  tbe  i>etition." 

Subsection  10  iwovides:  "A  party  sum- 
moned may  by  answer  controvert  the  allega- 
tions of  the  petition  or  contest  the  rights 
claimed  therein;  and,  thereupon  the  case 
shall  be  tried  and  decided  as  an  ordinary 
action,  but  without  the  intervention  of  a 
Jury." 

[1]  Subsection  14  provides:  "No  verifica- 
tion of  the  pleadings  shall  be  required." 

The  reason  that  no  veriflcatlon  of  the 
pleadings  Is  required  is  that  tbe  evidence  of 
title  1b  required  to  be  filed  wltta  the  plead- 
ings. As  the  pleadings  are  not  required  to 
be  verified,  the  court  did  not  err  in  refusing 
to  require  the  defendant  to  verify  its  answw. 
No  motion  was  made  by  the  plaintiff  that 
the  defendant  be  required  to  file  tlie  evidenc- 
es of  its  title  to  the  land,  and  the  plalntUTs 
attorney  appears  to  have  overlooked  tiie  fiict 
that  the  copy  of  tbe  patent  reftered  to  in 
the  petition  bad  not  In  fact  been  filed. 

[2,  S]  The  court  did  not  err  in  refusing  to 
allow  tbe  reply  to  be  filed,  as  no  reply  vras 
necessary.  The  affirmative  allegations  in 
the  answer  were  nothing  more  than  an  af- 
firmative denial  of  tbe  allegations  of  the  pe- 
tition; and,  if  the  reply  had  been  filed,  it 
would  bave  added  nothing ;  for  the  petition 
and  answer  made  up  the  issue.  It  Is  as  es- 
sential that  tbe  title  papers  be  filed  on  a 
counterclaim  In  such  a  proceeding  as  that 
they  should  be  filed  with  the  petition.  (Olvil 
Code,  section  732,  sabsec  36.) 

[4]  Subsection  4  of  section  97  of  the  Civil 
Code  provides:  "The  defendant  shall  not 
have  Judgment  upon  a  set-off  or  counter- 
claim, unless  the  caption  of  the  answer  con- 
tain the  words,  answer  and  set-off  or  the 
words,  answer  and  counterclaim."  As  the 
caption  of  the  defendant's  answer  did  not 
contain  tbe  words  "answer  and  counterclaim," 
tbe  court  erred  In  rendering  Judgment  upon 
the  answer  In  favor  of  the  defendant  adjudg- 
ing it  tbe  owner  of  the  land. 

[S]  To  maintain  an  action  under  section 
499  for  the  division  of  land  by  one  cotenant 
against  another  it  is  not  necessary  that  the 
one  who  brings  the  suit  shall  be  in  possession 
of  tbe  land.    The  fact  th^fore  that  the 


plaintiff  was  not  in  possession  was  not  suffi- 
cient to  defeat  his  action. 

[6]  Tbe  case  seems  to  bave  been  tried  In 
tbe  circuit  court  as  an  equity  action,  and 
the  Judgment  seems  to  have  been  given  upon 
the  ground  that,  there  being  no  reply  to  the 
answer,  tbe  defendant  was  entitled  to  judg- 
ment ;  but,  as  we  bave  diovm  above,  tiie 
answer  was  a  mere  afflrmatlve  traverse  of 
tbe  petition,  and  no  reply  was  necessary.  Un- 
der the  statute  the  case  must  be  decided  as 
an  ordinary  action ;  and,  as  tbe  petition  and 
answer  made  up  the  Issue,  the  court,  instead 
of  giving  Judgment  for  the  defendant  on  the 
pleadings,  should  have  set  the  case  down  for 
trial  as  an  ordinary  action. 

On  the  return  of  the  case  to  tbe  circuit 
court  the  plaintiff  will  be  allowed  to  file  a 
copy  of  the  patent  referred  to  In  his  peti- 
tion, and  the  defendant  will  be  allowed  to 
file  such  evidences  of  title  as  it  may  deidre 
to  rely  on;  tbe  case  will  then  be  tried  as  an 
ordinary  action,  the  proof  to  be  heard  orally 
and  without  tbe  Intervention  of  a  Jury,  un- 
less a  Jury  Is  demanded  by  one  of  tbe  parties. 
But  under  section  12  of  the  Code  either  of 
the  parties  is  entitled  to  a  Jury  trial  if  he 
desires  it 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  consistent  berewltb. 


HAMTjETT,  Superintendent  of  Public  Instroc- 

tlon,  V.  McOBEABT,  Governor. 
(Gonrt  of  Appeals  of  Kentucky.  May  16, 1913.) 

1.  Statutes  18*)— BnAcntsinv- SioNinro— 
PBEsiDEirT  or  SnfATE— NicissiTr  or  Siq- 

KATUBE. 

Const  i  06,  pzoviding  that  no  bill  shall 
become  a  law  until  signed  by  the  presiding  of- 
ficer of  each  of  the  two  houses,  la  mandatory  so 
that  a  bill  did  not  become  a  te.w  where  it  was 
not  signed  by  the  President  of  tbe  Senate. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  17-19,  2&-27 ;  Dec  Dig,  {  18.*] 

2.  Statutes  (|  34*)— BNAoncBirF— Sionaxubb 
— Pbesidert  of  Senate. 

Tbe  governor's  failure  to  veto  or  return  a 
bill  to  the  house  in  which  it  originated  within 
10  days,  as  required  by  Const  i  88,  will  not 
validate  a  bill  which  was  invalm  because  not 
signed  by  the  Prerident  of  the  Senate,  as  re- 
quired by  section  56. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  I  87;  Dec.  Dig.  1  84.«] 

3.  Statutes  ($  28S*)— BNAomEifT— Ixoxsla- 
tivb  Joubkals. 

Xhe  fact  tiiat  the  Senate  Jonmal  showed 
that  the  bill  was  signed  by  the  President  of 

the  Senate  would  not  validate  a  bill  which  was 
invalid  because  not  actually  signed  by  the  Pres- 
ident of  the  Senate,  as  required  by  Const  S  66. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  17,  27,  884,  886;  Dec.  Dig.  1 
286.*] 


Appeal  from  Circuit  Court,  Franklin  County. 

Action  by  Barksdale  Hamlett  superintend- 
ent of  public  Instruction,  against  James  B. 
McCreary,  (rovemor.  From  a  Judgment  tsar 
defendant,  plaintiff  amwals.  Affirmed. 


*For  otlier  ohw  see  suae  topte  and  seotlon  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Kqr-Ke.  Bsrles  *  RVr  Indues 
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HAMLETT  v 

McQnown  &  Beckiiam,  of  Frankfort,  for 
appellant.  James  Gamett,  Atty.  Gen.,  and 
Cbarles  H.  Monla,  Aast  At^.  Geo.,  tot  ap- 
pellee. 

MILIiBH,  J.  Tbe  appellant,  Barksdale 
Hamlett,  who  was  the  plaintiff  below,  was 
elected  superintendent  of  public  instruction 
for  the  state  of  Kentucky  at  the  NoTomber 
election,  1911.  He  qoallfled  as  such  officer  on 
January  1,  1912,  by  taking  the  prescribed 
oath  of  office  and  executing  a  bond  in  the 
sum  of  925,000  as  required  by  section  4384 
of  the  Kentucky  Statutes,  and  with  individu- 
als as  surety  thereon.  The  General  Assembly 
of  1912  passed  an  act  providing  for  the  pay- 
ment of  premiums  on  bonds  executed  by  cer- 
tain state  officers,  which  reads  as  follows: 
**Far.  1.-  That  whenever  a  state  officer,  elect- 
ed Ij  the  voters  of  the  state  at  large,  and 
who  ia  required  under  the  law  to  give  a  bond 
for  the  fftithful  discharge  of  his  duties  shall 
have  such  bond  executed  by  an  incorporated 
surety  company  authorized  to  do  business  In 
tbe  state  of  Kentucky  as  surety,  the  state 
atiaU  pay  the  premium  on  such  bond,  and  said 
pranium  shall  become  a  daim  against  the 
state  and  shall  be  paid  as  other  claims  are 
paid:  Provided,  that  before  any  sucA  claim 
Is  paid  It  shall  be  verified  by  the  afitdavit  of 
tbe  officer  tot  whom  such  bond  was  executed: 
Provided,  however,  that  the  surety  and  the 
amoont  of  the  piemlnm  to  be  paid  on  the 
bond  shall  first  be  approved  by  the  Governor 
<tf  Kentucky.**  This  act  was  not  signed  bf 
tlie  Prealdait  oi  the  Senate,  aa  Is  requlied  by 
section  66  of  the  Oonstltutl<Hi,  and  when  It 
readted  the  Governor  he  declined  to  ai^rove 
it,  or  to  veto  it  He  did  nothing;  he  Blnq>Iy 
i^red  the  bllL  For  Hie  purpose  of  relieving 
his  personal  sureties  upon  his  original  bond, 
Hamlett  applied  fbr  and  obtained  a  bond  for 
faCpOOO  from  the  Title  Guaranty  &  Surety 
Company  of  Scsanton,  Fa.,  a  ocnnpany  au- 
thorized to  do  a  surety  buslneM  In  this  state, 
for  an  agreed  premium  of  $125 ;  and  having 
presented  the  Mil  for  the  premium  with  the 
required  affidavit  attacked  thereto  to  the 
Governor  for  bis  aniroval,  and  to  the  Audi- 
tor for  payment,  and  both  of  those  <^cers 
having  refused  to  reof^nLse  the  bill  as  a 
valid  claim  against  the  state,  Hamlett 
Iwought  this  action  for  a  vrrlt  of  mandamus 
against  the  Governor  commanding  him  to  ap- 
prove said  account^  and  for  a  similar  writ 
against  the  Audits  rommanding  him  to  ia- 
sae  hia  warrant  upon  the  Treasurer  for  the 
sum  of  1125.  The  drcnlt  judge  diimlssed  the 
petition,  and  from  that  order  Hamlett  prose- 
cutes this  appeaL 

11]  Several  objections  have  been  assigned 
to  the  validity  of  the  act,  or  bill,  above  re- 
ferred to,  but  we  deem  It  necessary  to  con- 
sider one  objection  only,  to  wit,  the  failure 
of  the  President  of  the  Senate  to  sign  the  bill. 
Section  56  of  the  Constitution  reads  as  fol- 
lows: "No  bill  shall  bac9me  a  law  until  ttie 
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same  shall  have  been  signed  by  the  presiding 
officer  of  each  of  the  two  houses  in  open  ses- 
sion; and  before  such  officer  shall  have  af- 
fixed his  signature  to  any  bill,  he  ^all  sus- 
pend all  other  business,  declare  that  such 
Mil  wlU  now  be  read,  and  that  he  will  sign 
the  same  to  the  end  that  It  may  become  a 
law.  The  bill  shall  then  be  read  at  length 
and  compared ;  and,  If  correctly  enrolled,  he 
shall,  in  presence  of  the  bouse  In  open  ses- 
sion, and  before  any  other  business  is  en- 
tertained, affix  his  signature,  which  fact 
shall  be  noted  in  the  Journal,  and  the  bill 
Immediately  sent  to  the  other  house.  When 
it  reaches  the  other  house,  the  presiding  of- 
ficer thereof  shall  Immediately  suspend  all 
other  business,  announce  the  reception  of 
the  bill,  and  the  same  proceeding  shall  there- 
upon be  observed  in  every  respect  as  In  the 
house  in  which  it  was  first  signed.  And 
thereupon  the  clerk  of  the  latter  house  shall 
immediately  present  the  same  to  the  Gover- 
nor for  his  signature  and  am>rovaL"  This 
language  Is  express,  sweating,  and  manda- 
tory. It  provides,  in  express  terms,  tbat  no 
bill  shall  become  a  law  until  the  same  shall 
have  been  signed  ^y  the  presiding  officer  of 
each  of  the  two  houses  in  open  session,  and 
after  certain  spedfled  and  formal  prerequl- 
edtes  shall  have  been  complied  with. 

Appellant  rdles  upon  Gonmdssioners  of 
LeaTOnworth  v.  Blggenbotham,  17  Kan.  62, 
Aikman  v.  Edwards,'  6S  Kan.  760,  42  Fac. 
866,  80  B.  A.  149,  State  v.  Robertson,  41 
Kan.  200,  21  Pac  382,  and  CottreU  v.  State, 
9  Neb.  129,  1  N.  W.  1008,  in  support  of  bis 
contention  Uiat  the  failure  of  the  President 
of  the  Senate  to  alga  the  bill  does  not  in- 
validate it  The  doctrine  of  those  cases  is 
well  expressed  In  the  following  excerpt  from 
Cottrell  V.  State,  supra:  "The  signature  of 
a  presiding  officer  to  a  bill  Is  a  mere  certlfl-, 
cate  to  the  Governor  that  it  has  passed  the' 
requisite  number  of  readings,  and  been  adopt- 
ed by  the  constitutional  majority  of  the 
house  over  which  he  presides.  *  •  *  Hull 
V.  Miller,  4  Neb.  603.  And,  where  it  appears 
from  the  Journals  that  a  bill  has  *  *  * 
been  approved  by  the  Governor,  the  failure 
of  the  presiding  officer  to  affix  his  signature 
thereto  will  not  invalidate  the  act,  as  it  will 
be  presumed  the  Governor  had  sufficient  evi- 
dence before  him  of  the  passage  of  the  bill 
at  the  time  he  approved  the  same.  The  act, 
therefore,  is  of  the  same  validity  as  though 
signed  by  the  presiding  officer  of  the  Sen- 
ate." There  are  two  respects,  however,  in 
which  the  Kansas  cases  and  the  Nebraska 
case  are  not  controlling.  In  the  first  place 
the  Constitution  of  Kansas,  as  well  as  that 
of  Nebraska,  Is  merely  declaratory,  and  pro- 
vides that,  when  a  bill  has  passed  the  two 
houses,  it  shall,  within  two  days  thereafter, 
be  signed  by  the  presiding  officers  of  said 
houses;  and,  in  the  second  place,  the  acts 
sustained  in  those  cases  had  been  approved 
by  the  Qovemor.    Section  S6  of  the  Ken- 
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tucky  Constltntloii,  howeTer,  1b  mandatory  In 
Its  provisions,  and  not  merely  declaratory, 
since  It  prohibits  a  Mil  from  becoming  a  law 
until  It  shall  have  been  signed  by  the  presid- 
ing officer  of  each  house.  Furthermore,  the 
Governor  did  not  approve  ue  Dill ;  and,  al- 
though he  did  not  veto  It  or  take  any  action 
whatever  in  regard  to  it,  it  cannot  be  suc- 
cessfully claimed  that  bis  failure  to  act 
aided  the  bill  in  any  respect  The  Consti- 
tution provides  that  the  bill  must  be  signed 
by  the  presiding  officer  of  each  of  the  two 
bouses  before  it  Is  sent  to  the  Governor  for 
his  signature  and  approval 

[2]  The  failure  of  the  Qovemor  to  veto  or 
return  the  bill  to  the  house  In  which  It 
originated  within  10  days,  as  Is  required  by 
section  88  of  the  Constitution,  cannot  op- 
erate to  validate  a  bill  which  was  invalid  by 
the  express  terms  of  section  66,  supra.  We 
are  not  without  authority,  however,  from 
other  jurisdictions  bavlng  constitutional  pro- 
"vislons  similar  to  onr  section  56,  supra.  For 
Instance,  section  18  of  article  4  of  the  Con- 
stitution of  Nevada  provides  that  "all  bills 
or  Joint  resolutions  •  •  •  shall  be  sign- 
ed by  the  presiding  efficers  of  the  respective 
houses."  In  passing  upon  this  section  In 
State  T.  Glenn,  18  Nev.  34,  1  Pac.  186,  the 
court  said:  "The  signing  of  the  bill  by  the 
officers  designated  in  the  Constitution  is  ab- 
solutely essential  to  Its  existence  as  a  law." 
And  in  the  earlier  case  of  State  v.  Howell, 
26  Nev.  99,  64  Pac.  466,  the  court  said:  "The 
respondent  contends  that  the  act  is  not  a 
law  without  the  attestation  of  the  proper 
officers  of  the  twentieth  session  of  the  Legis- 
lature, and  bases  his  refusal  to  comply  with 
relator's  demands  upon  that  fact  The  ques- 
tion presented  by  this  contention  Is  the  only 
one  to  be  considered,  and  It  must  be  deter- 
mined by  the  construction  placed  upon  sec- 
tions 18  and  35  of  article  4  of  our  Constitu- 
tion. While  the  question  is  a  new  one,  and 
has  come  before  this  court  In  tbls  proceed- 
ing for  the  first  time,  yet  the  construction 
of  section  18  has  been  repeatedly  before  this 
court  In  all  the  cases  invol\'lug  a  construc- 
tion of  said  section  18  it  has  been  invari- 
ably held  that  the  last  clause  of  the  section, 
requiring  the  signatures  of  the  officers  nam- 
ed therein,  Is  mandatory,  and  that  tbe  en- 
rolled bill  80  authenticated  is  the  only  and 
conclusive  evidence  that  it  has  been  legally 
enacted." 

In  Scarborough  v.  Koblnson,  81  N.  O.  419, 
the  court,  in  passing  on  a  like  question, 
said:  "In  our  opinion  the  signatures  of  the 
presiding  officers  of  the  two  houses  under 
and  by  force  of  die  words  used  in  our  Con- 
stitution are  an  essential  prerequisite  to  the 
existence  of  the  statute — the  finishing  and 
perfecting  act  of  legislation— and  must  be 
affixed  during  the  session  of  the  General 
Assembly.  An  enrolled  bill  is  not  that  con- 
^dered  and  adopted  by  the  concurring  ac- 
tion of  the  two  bouses,  but  la  a  substituted 
copy  tnuiseribed  to  take  tbe  place  of  the 


original,  and  becomes  the  final  expression  ot 
the  legislative  wUL  Its  accuracy  is  secured 
by  the  examination,  comparison,  and  report 
of  a  committee  in  each  house,  and  then  each 
house  ratifies  Uiat  it  accepts  and  adopts  tbe 
enrolled  bill  as  the  ^boidiment  of  its  own. 
action  and  the  correct  expression  of  its  will, 
Batlfication  is  the  act  of  the  hooae,  and  its 
presiding  officer  in  attesting  the  same  act» 
on  behalf  of  and  by  its  authority.  This  is  a 
necessary  safeguard  against  fraud  in  the  in- 
sertion of  new  matter,  or  tbe  omission  or^ 
change  of  existing  provisions  in  the  bill,  not 
to  be  lost  sight  of  or  surrendered.  E^ch 
body  gives  Its  direct  and  positive  sanction  to 
the  enrolled  bill  as  its  act,  when  Its  presid- 
ing officer  signs;  and  he  la  but  Its  agent 
acting  in  its  stead  whea  he  does  so.  In  o  til- 
er words,  this  is  the  consummation  of  legis- 
lative action,  which  is  incomplete  and  in- 
operative without  it  But  the  Constitution 
in  express  terms  makes  the  attestation  Im- 
perative and  essential.  It  declares  'that  all 
bills  and  resolutions  of  a  legislative  nature 
shali  be  read  three  times  in  each  house  be- 
fore they  pass  Into  laws ;  and  shall  be  signed 
by  the  presiding  officers  of  both  houses.' 
•  •  ♦  The  obvious  Import  of  the  entire 
section  is  to  declare  what  Is  needful  to  an 
act  of  legislation  (not  all  that  la  needful  to 
It),  and  should  be  read  as  if  the  words,  'be- 
fore they  pass  Into  laws,'  were  the  qualifica- 
tion of  tbe  concluding  sentence  also.  This 
is  the  fair  and  reasonable  Interpretation  of 
the  section,  and  such  most  he  the  effect 
The  construction  derives  support  from  the 
very  nature  and  effect  of  the  act  ot  attesta- 
tion itself,  which,  as  we  have  seen,  is  to 
Identify  and  impress  the  enrolled  bill  with 
the  direct  and  distinct  recognition  and  sanc- 
tion of  the  body  itself,  of  which  the  officer 
is  but  the  official  organ  through  whom  its 
will  is  made  known.  It  would  seem  that 
the  ratiflcntion  should  be  subscribed  and  at- 
tested In  the  presence  of  the  house,  and  most 
certninly  It  cannot  be  done  after  the  close 
of  the  session,  at  the  discretion  or  pleasure 
of  the  officer." 

Section  37  of  article  4  of  the  Constitution 
of  Missouri  is  quite  similar  to  section  5tt 
of  the  Kentucky  Constitution,  since  It  pro- 
viAea,  among  other  things,  as  follows:  "No 
bill  shall  become  a  law  until  the  same  shall 
have  been  signed  by  the  presiding  officer  of 
each  of  the  two  houses  in  open  session," 
etc.  In  construing  said  section  In  State  v. 
Meade,  71  Mo.  271,  the  Supreme  Court  of 
Missouri  said:  "We  are  convinced  that  the 
initial  clause  of  the  section  that  'no  bill  shall 
become  a  law  until  the  same  shall  have 
been  signed  by  the  presiding  officer  of  each 
of  the  two  houses  in  open  session'  is  manda- 
tory, though  it  is  quite  evident  that  the  man- 
date of  the  Constitution  would  be  obeyed, 
so  far  as  concerns  proper  authentication  of 
the  bill,  when  it  receives  the  signature  of 
the  respeetlTe  presiding  officers  in  open  ses- 
Bton.  But  we  do  not  regard  tbe  otber  davees 
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of  the  section  under  review  as  mandatory; 
for  It  Is  to  be  observed  that  tboee  clanaee 
do  not  declare  that  'no  bill  shall  become  a 
law,*  If  the  prestdlug  officers  or  the  members 
fall  to  perform  the  duties  which  the  residue 
of  the  section  Inqwses,  but  the  only  penalty 
directly  expressed  Is  that  contained  In  the 
initial  clause  Just  noted."  See,  also,  State 
V.  Kiesewetter,  46  Ohio  St  254,  12  N.  E.  807, 
and  Lynch  v.  Hntcfalnson,  219  IlL  193,  76 
N.  B.  370,  4  Ann.  Cas.  904. 

[3]  It  U  Insisted,  however,  by  appellant 
that,  although  the  enrolled  bill  does  not 
bear  the  signature  of  the  President  of  the 
Senate,  the  Senate  Journal  shows  that  ttiis 
bill  was  signed  by  the  President  of  the  Sen- 
ate, and  that  the  Jonmal  cannot  be  con- 
tradicted. A^^Uant  admits  the  Journal  can- 
not be  nsed  for  the  purpose  of  inralldatlng  a 
law  that  is  otherwise  regular  upon  its  face, 
but  claims  it  is  permissible  to  use  the  Jour- 
nal for  the  purpose  of  sustaining  a  law.  This 
contention  is  based  prindpally  upon  the 
opinion  of  this  court  in  Lafferty  t,  Huffman, 
99  Ky.  SO,  35  S.  W.  123,  18  Ky.  Law  Eep. 
17,  32  L.  R.  A  203,  where  we  held  that  the 
Journal  could  not  be  used  to  Impeach  the 
identity  or  regularity  of  the  passage  of  a  bill 
which  has  been  signed  by  the  presiding  of- 
ficers of  both  houses,  and  approved  by  the 
Governor.  It  Is  argued  that,  since -the  Jour- 
nal cannot  be  used  to  impeach  a  bill,  it  Is 
manifest  that  it  Is  not  needed  except  to  sus- 
tain it ;  and,  if  the  Journal  be  not  competent 
for  this  purpose,  it  la  entirely  useless  In  so 
far  as  it  relates  to  the  passage  of  the  bill. 
In  the  case  at  bar,  however,  the  enrolled 
bill  shows  its  imperfection  upon  its  face,  and 
to  say  that  the  Journal  of  the  Senate  could 
be  nsed  to  establish  a  fact  which  is  con- 
clusively contradicted  by  the  bill  itself  would 
be  giving  the  Journal  a  greater  effect  than 
Uie  enrolled  bill.  The  enrolled  bill  does  not 
purport  to  have  been  regularly  passed  and 
ai^roved ;  on  the  contrary,  It  shows  upon  Its 
face  that  It  is  deficient  In  the  two  essential 
reqnlrements  to  be  found  In  the  signature 
of  the  President  of  the  Senate  and  the  ap- 
proval of  the  Governor. 

In  Panghom  v.  Young,  32  N.  J.  Xjlw,  29, 
tbe  conrt  said:  The  Chief  Justice  thus  an- 
nounced the  conclusion  of  tbe  court  In  the 
former  case:  "My  general  conclusion,  then, 
is  that  both  upon  the  grounds  of  public  policy 
and  upon  the  ancient  and  well-settled  rules 
of  law  the  copy  of  a  bill  attested  In  the 
manner  above  mentioned,  and  filed  in  the 
office  of  the  Secretary  of  State,  is  the  con- 
clusive proof  of  the  enactment  and  contents 
of  a  statute  of  this  state,  and  that  such  at- 
tested copy  cannot  be  &mtra4ict€d  &v  the 
Legitlative  JoumaU,  or  in  any  other  mode." 

We  can  easily  see  the  wisdom  of  the  con- 
stitutional rule  that  requires  the  presiding 
officer  of  each  house  to  sign  and  certify  to 
a  bill  before  it  is  sent  to  tbe  Governor ;  for, 
If  it  were  othowise,  U  would  be  an  easy 


matter  to  diange  tbe  text  of  the  bill,  ^tber 
Intentionally  or  by  accident,  without  any 
final  chodc  to  show  that  It  really  expresses 
thie  opinion  of  the  legislative  bodies  that 
passed  it  We  have  been  referred  to  no  case 
which  upholds  tbe  validity  of  an  act  of  tbe 
Legislature  which  bears  the  approving  signa- 
ture of  the  presiding  officer  of  one  house  on- 
ly ;  and  certainly,  under  the  strong  language 
of  section  66  of  our  GonaUtution,  no  aaxii  bill 
can  be  permitted  to  become  a  law. 
Judgment  afllnued. 


FERGUSON  T.  FBBOUSON  et  aL 

(Court  of  Appeals  of  Eentod^.   May  IS. 
191S.) 

1.  DowKB  a  12*)  —  Bbtaix  Subject  — Bs- 
UAiifOEB— AcQmsmoN  or  Pbbcedino  Es- 
tate. 

Where  certain  land  In  controversy  was 
bequeathed  to  defendant  for  life,  remainder  to 
plaintiff's  deceased  husband,  his  son,  and  dur- 
ing tbe  latter's  lite  defendant  relinquiahed  his 
life  interest  in  tbe  land  and  agreed  that  the 
part  in  controversy  should  then  be  allotted  to 
the  son,  free  from  the  father's  life  estate,  the 
father  was  thereby  barred  from  successfully 
claiming  that  the  son  only  had  a  remainder  in* 
terest,  in  snbsequeot  proceedings  for  the  allot* 
ment  of  dower  to  his  widow. 

[Ed.  Note.— Fop  other  cases,  see  Dower, 
Cent  Dig.  H  36-43.  48;  Dec.  Dig.  }  12.*] 

2.  DowEB  12*)— Eequisiteb— Possession. 

Under  Ky.  St  1  21%!,  providing  that  after 
the  death  of  either  the  husband  or  wife  the 
survivor  shall  have  an  estate  for  life  in  one- 
third  of  all  the  real  estate  of  which  he  or  she, 
or  any  one  for  his  or  her  use,  was  seised  of  an 
estate  in  fee  during  coverture,  unless  the  right 
has  been  barred,  forfeited,  or  relinquished,  it  ii 
not  essential,  to  entitle  a  widow  to  dower,  that 
her  husband  shall  have  been  in  actual  posses- 
sion of  the  land  owned  by  him  in  fee  at  any 
time;  the  test  of  the  widow's  right  being 
whether  the  husband  was  seised  of  an  estate  in 
fee  during  coverture,  and  whether  he  had  the 
right  oi  possession. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  SS  3ft-43.  48 ;  Dec.  Dig.  §  12.*] 

3.  DowEB  Q  61*)— Right  to  Doweb— Fob- 

FEITUBB— ADULTEBT. 

Ky.  St  S  2133,  provides  tliat  if  a  wife  vol- 
untarily leaves  her  husband  and  lives  in  adul- 
tery, or  If  the  husband  voluntarily  leaves  his 
wife  and  lives  in  adultery,  the  party  so  ofCend- 
ing  shall  forfeit  all  right  and  interest  In  and 
to  the  property  and  estate  of  the  other,  unless 
they  afterward  become  reconciled  and  live  to- 
gether as  husband  and  wife.  Bel<t,  that  a  wife 
may  forfeit  ber  right  to  dower  in  her  husband's 
lands  by  adalterons  conduct  while  Uving  with 
her  husband. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  H  100.  101;  DefcTSg.  f  61.*] 

4.  Doweb  (§  79*)— Forpeitdbe— Adultebt, 

Evidence  held  insufficient  to  show  that  the 
wife  had  been  guilty  of  adultery  wtiile  living 
with  her  hnshand,  so  as  to  forfeit  her  right  <» 
dower. 

[Bd.  Note. — For  other  cases,  see  Dower. 
Cent  Dig.  U  294-S06;  -Dec  Dig.  |  70.*] 

Appeal  from  Circuit  Court,  IMke  Cotinty. 
Suit  by  Florence  Ferguson  (now  McCoy) 
against  J.  M.  Ferguson  and  others  for  the 
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aBslgnmrait  of  dower  out  of  certain  lands 
belongliiK  to  her  deceased  bnsband,  C.  V. 
FerKoson.  Jndgmoit  for  plaintiff,  and  de- 
fendant jr.  H.  Fo^oson  appeals.  AfflrmM. 

George  Plnson,  Jr.,  and  Staton  &  Plnson, 
all  of  PlkevUle.  for  appellant.  J.  S.  OUn^  of 
PUcerlll^  £or  arodlees. 

CARROLL,  J.  The  appeUee  Florence  Mc- 
Coj,  before  her  marriage  to  C.  F.  McCoy 
was  the  widow  of  0.  V.  Fergoson,  who  died 
In  1907,  leaving  surviving  Mm  as  hie  only 
helra  at  law  his  widow,  now  appeUee,  and 
one  Infant  son.  This  suit  was  brought  by 
the  appellee  for  the  purpose  of  having  dower 
assigned  her  as  the  widow  of  G.  T.  Fergu- 
son In  a  tract  of  land  described  in  the  peti- 
tion. 

To  this  suit  the  appellant,  J.  U.  Ferguson, 
father  of  0.  V.  Ferguson,  became  a  party, 
and  In  bis  petition  and  amended  petition  he 
averred  that  the  land  In  which  appellee 
sought  to  have  dower  assigned  was  convey- 
ed to  him  by  his  father  for  life,  with  re- 
mainder to  his  children,  and  tlkat  as  O.  V. 
Ferguson  only  had  a  remainder  Interest  in 
the  land  at  the  time  of  bis  death  his  widow 
was  not  entitled  to  dower.  He  further 
averred  that  C.  V.  Ferguson  had  never  been 
in  possession  of  any  part  of  the  land  in 
which  dower  was  asserted.  In  an  amended 
petition  he  set  up  that  appellee,  by  her  adul- 
terous acts  and  conduct  while  she  was  the 
wife  of  G.  V.  Ferguson,  forfeited  her  right 
to  dower. 

The  appellee,  by  appropriate  iileadln^  con- 
troverted the  affirmative  matter  In  the  petl- 
tirat  and  am^ided  petition  flled  by  ai^llant, 
and  after  the  evidence  bad  been  taken  the 
case  was  submitted  and  a  judgment  entered, 
giving  appellee  the  relief  songtat 

[1]  In  respect  to  the  defense  made  by 
appellant  that  C.  Y.  Ferguson  only  had  a 
lonalnder  interest  hi  the  land  and  had 
never  been  in  possession,  it  api>ean  to  be 
admitted  on  the  record  that  some  time  pre- 
vious to  the  death  of  0.  Y.  Fergnson  the 
appelant,  In  a  ndt  brought  by  him  to  have 
the  land  ccmveyed  to  lilm  by  Us  pLfber  di- 
vided, waived  and  nlinquished  in  binding 
tomif  and  for  snffldent  reason,  his  Ufe  In- 
terest in  a  part  of  this  land,  and  by  con- 
sent and  agreement  of  all  parties  then  was 
allotted  to  O.  Y.  Feivnson,  free  firom  tJie 
life  estate  of  his  fatlier,  the  land  in  which 
appellee  asserted  her  light  to  dower;  so 
that  this  feature  of  the  case  need  not  be 
further  noticed. 

[2]  The  next  contention  of  counsel  for  ap* 
pliant  is  that  appellee  Is  not  entitled  to 
dower  because  her  husband  was  never  in  the 
actual  poasenlon  of  tbe  land  of  whlc^i  he 
died  the  owner  in  fee.  Section  2182  of  the 
Kentn^  Statutes  provides  in  part  that, 
"afta  the  death  of  ^ther  the  hu^and  or 
wife,  the  survivor  shall  have  an  estate  for 
his  or  her  life  in  one-third  of  all  the  real 


estate  of  whidi  he  or  die,  or  any  one  tor 
his  or  her  use,  was  seised  of  an  estate  In 
fee  simiHe  during  the  coverture,  unless  ttie 
right  to  such  dower  or  interest  shall  hare 
been  barred,  tbrf^ted  or  rellnqitfstaed."  Un- 
der this  statute  it  is  not  essential,  to  mtltle 
the  widow  to  dower,  that  her  husband  shonUl 
have  been  in  the  actual  possession  of  tha 
land  owned  by  him  in  fee  at  the  time  of  hia 
deal^  or  Indeed  at  any  time.  The  test  of 
the  widow's  right  to  dower  is:  Was  the 
husband  seised  of  an  estate  in  fee  simple 
during  coverture,  and  did  he  have  the  right 
of  possession?  If  so,  although  he  may  never 
have  been  In  the  actual  possession,  the  wid- 
ow Is  entitled  to  dower.  Butler  t.  Obeat- 
ham,  8  Bush,  6M;  Bioe  v.  Bice^  188  Ky.  406^ 
118  S.  W.  270. 

[3]  The  remaining  question  relates  to  the 
charge  of  adultery.  Section  2133  of  the 
Kentucky  Statutes  provides  that,  "if  the 
wife  voluntarily  leave  her  husband  and  lire 
in  adultery,  or  If  the  husband  voluntarily 
leave  his  wife  and  live  in  adultery,  the 
party  so  offending  ehall  forfeit  all  right  and 
interest  in  and  to  the  property  and  estate 
of  the  other,  unless  they  afterward  become 
reconciled  and  live  blether  as  husband  and 
wife."  This  statute  was  construed  In  Mc- 
Quinn  V.  McQulnn,  110  Ky.  821,  61  S.  W. 
358,  22  Ky.  Law  Rep.  1770,  and  It  was  there 
held  not  to  be  essential  to  defeat  the  wid- 
ow's right  to  dower  that  she  should  volun- 
tarily leave  her  husband  and  live  In  adul- 
tery, but  that  she  might,  by  her  adulterous 
conduct  while  living  with  her  husband,  ^for- 
feit  her  right  to  dower.  "Wltlx  this  construc- 
tion of  the  statute  before  us,  we  must  look 
to  the  evidence  to  ascertain  whether  or  not 
there  Is  sufficient  to  Justify  us  in  holdlnc 
that  the  appellee  was  guilty  of  adultery  in 
the  meaning  of  the  statute. 

[4]  It  is  not  contended  that  she  at  any  time 
abandoned  her  husband  or  his  home  and  liv- 
ed in  adults,  bnt  that  while  living  with 
him  she  was  guilty  of  adultery.  A  number 
of  witnesses  were  Introduced,  who  testified 
to  the  good  reputation  of  appellee  for  chas- 
tity and  virtue,  and  it  is  shown  without  con- 
tradiction by  the  evidence  that  she  lived  with 
her  husband  from  the  date  of  their  mar- 
riage nntll  his  death.  Que  witness,  however, 
testtfled  that  he  had  llUclt  relations  with 
appellee  on  one  occaidon  about  a  year  be- 
fore her  husband  died,  and  one  or  two  other 
witnesses  relate  circumstances  tending  to 
show  that  on  a  few  occasions  appellee  was 
guilty  of  9ome  Indiscretlona  that  did  not, 
however,  go  to  tlie  extoit  of  proving  her 
to  be  unchaste,  and  it  may  safdy  be  nid 
that,  with  the  exception  of  the  evidence  of 
this  one  witness,  there  Is  no  testimony  in 
the  record  that  would  bring  appellee  within 
the  condemnation  of  the  statute.  The  single 
witness  upon  whose  evidence  the  case  for 
appellant  must  rest,  aside  from  being  de- 
scribed by  some  of  those  who  knew  him  as 
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a  "booUesger,  deadbeat,  and  tramp,"  tells  a 
very  improbable  story  of  Us  relations  with 
aiHD^ee,  and  we  are  not  disposed  to  give 
mneh  credence  to  bis  evideaos. 

In  Bond  T.  Bond,  160  K7.  889.  160  S.  W. 
363,  we  had  before  ns  a  case  in  many  re- 
spects like  this,  and  as  pertinent  to  this 
cue  we  condade  the  opinlDn  with  the  follow- 
ing Quotation  from  that  case :  "The  rale  Is 
tbat,  while  the  testimony  of  the  alleged  par* 
anxmr  may  be  considered  In  determining  the 
fact  of  adultery,  it  is  liable  to  grave  ans- 
pidon,  and  ahonld  be  acted  upon  with  ex- 
treme caution.  14  Cyc.  687.  In  passing  on  a 
state  of  facts  similar  to  the  one  before  us, 
we  used  this  luiguage  in  Evans  r.  Brans, 
93  Ky.  616  [20  S.  W.  606,  14  Ky.  law  Rep. 
628]:  fThe  only  evidence  in  this  respect 
whldi  we  regard  as  worthy  of  any  consider^ 
atitm  is  that  <tf  one  witness,  who  testifies, 
in  snbstanoe^  that  the  wife  offended  with 
Um.  So  £ar  as  this  record  shows,  he  was 
an  oitlrely  willing  witness.  He  does  not 
a^ear.to  have  hem  attached  and  made  to 
testify.  It  Is  not  even  shown  that  he  was 
snl^Kenaed  as  a  witness.  He  was  entirely 
vrilUng  to  not  only  destroy  the  wlf^  aflix  a 
stain  to  her  children  and  family,  but  also 
to  testify  to  conduct  d^rading  to  and  high- 
ly blamable  in  hlmsdf:  Sucb  evidence  Is 
Justly  subject  to  sdsidclon.  It  conies  in 
doQl)tful  form.  The  lower  court  doubtless 
knew  the  parties,  and  he  disr^rded  it 
Under  the  circumstances  liis  conelnsion  upon 
tills  onestion  of  fact  ought  not  to  be  dis- 
turbed.* So  in  the  case  at  bar.  The  ques- 
tion at  issue  is  one  purely  of  fact  The  chan- 
cdlor  knew  the  parties,  the  witnesses,  and 
their  standing  In  the  oommnnity;  and,  un- 
der the  circumstances,  we  do  not  feel  In- 
dlned  to  disturb  his  flnding,** 

The  judgment  Is  affirmed. 


MIZB  et  aL  v.  DAT  et  aLf, 

ffiourt  of  Appeals  of  Kentudcy.   May  16^ 
1918.) 

BSTOPFEL  a  90*)— ESIOPPXL  IK  FAXB— TXEU 
TO  RZAI.  PBOFBBTT. 

Plaintiirs  fatber-in-law  harinE  contracted 
to  convey  certain  land  in  controversy  to  bim  in 
18^  the  transaction  was  rescinded  at  the  in- 
stance of  plaintiff's  brothers  because  of  plain- 
tiff's alleged  incapacity.  In  the  sncee«din«  year 
the  father-in-law  traded  the  property  to  defend- 
ants  and  in  1904  conveyed  certain  adjoininx 
proper^  to  plaintiff,  one  of  the  Unes  of  which 
caUsd  to  ran  witb  the  line  of  the  pmperty  in 
emtroversy  conveyed  to  defendants.  Plalntlfl 
Uvcd  just  across  tbe  street  from  the  property 
in  controveny  and  knew  all  about  the  ezcbaoge 
to  defendants  and  made  no  objection  thereto 
for  more  than  11  years,  dnrine  wbldi  the  value 
had  nearly  drabled,  and,  without  any  offer  to 
carry  ont  tbe  contract  or  pay  the  purchase 
price,  sued  to  recover  tbe  land  on  the  theory 
that  he  had  received  a  deed  from  bis  fatber-in- 
law,  which  bad  been  merely  surrendered  with- 
out anthori^  and  without  any  reconveyance. 
Held,  that  plaintiff,  having  remained  silent  for 


such  length  of  time,  was  estopped  to  claim  title- 
to  tbe  property. 

[Ed.  Note.— For  other  cases,  see  EstoppeL 
Cent  Dig.  fl  242-244.  24&-^;  Dec.  Mg.  1 
90.*] 

Appeal  from  drcnlt  Coart,  Wolfe  County, 
Action  by  J.  Taylor  Day  and  another 
against  W.  O.  Mize  and  another.  Judgment 
for  plaintUto  and  defendants  appeal.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss. 

Pendleton,  Bush  &  Bush,  of  Winchester, 
and  S.  O.  Sample,  of  Edna,  Tex.,  for  appel- 
lants. O'Bear  &  Williams,  of  Frankfort,  and 
A  F.  Byrd,  of  IJexlngton,  for  appellees. 

HOBSON,  0.  J.  In  September,  1898,  J. 
O.  Trimble  sold  to  his  son-in-law  J.  Taylor 
Day  his  old  home  place  In  Haael  Green,  Ey., 
for  $1,500,  for  which  Day  executed  a  note 
to  Trimble,  and  Trimble  executed  to  Day 
either  a  title  bond  or  a  deed  for  the  prop- 
erty. Day's  habits  at  the  time  wer&  very 
bad.  He  was  drinking  heavily,  and  when 
drank  seemed  possessed  with  the  deatre  to 
buy  land.  In  this  way  he  bought  during 
that  fall  a  large  amount  of  land  on  which 
he  paid  nothing.  About  the  1st  of  Janu- 
ary his  son-in-law,  who  had  charge  of  his 
business,  deeming  him  incompetent  to  man- 
age his  affairs,  called  a  family  council  to  de- 
termine what  should  be  done.  His  father-in- 
law,  Trimble,  and  his  two  brothers,  Floyd 
and  John  Day,  were  in  this  council.  It  was 
there  decided  that  the  beat  thing  to  be  done 
was  to  reednd  all  the  land  trades  which 
Day  had  made;  that,  unless  this  was  done, 
he  would  have  nothing.  Pursuant  to  this 
agreement  between  all  of  them,  the  aon-ln- 
law  McI4n  delivered  to  Trimble  the  writing 
he  had  executed  to  Day  for  the  house  and 
lot  In  Hazel  Oreen,  and  Trimble  on  getting 
home  mailed  to  Mcliln  the  notes  which  Day 
had  executed  to  him,  with  this  indorsement 
on  it:  "The  contract  for  which  this  note 
was  executed  liaving  been  rescinded,  this 
note  is  therefore  surrendered."  In  the  fol- 
lowing April  Trimble  while  on  a  visit  to  his 
son-in-law  Day  in  Hazel  Oreen,  and  near  by 
the  property  referred  to,  made  a  bargain 
with  his  niece,  Mrs.  Lou  Mize,  and  her  hus- 
band, W.  O.  Mize,  by  which  he  exchanged 
the  house  and  lot  in  Hazel  Green,  which 
be  had  taken  back  as  above  explained,  for  a 
house  and  lot  which  Mize  owned  in  Winches- 
ter; Trimble  paying  Mize  the  difference. 
Day  knew  of  this  trade  at  the  time  it  was 
made  and  made  no  objection  to  it  Mrs. 
Mize  took  possession  of  the  property,  her 
uncle  having  conveyed  it  to  her,  and  has 
since  held  it;  Taylor  Day  living  Just  across 
tbe  street  from  it  and  well  knowing  all  the 
facts.  In  1904  he  accepted  from  his  fatber- 
in-law,  Trimble,  a  deed  for  an  adjoining 
property,  one  of  the  lines  of  which  calls  to 
run  wl^  Mrs.  Mlze's  line.  Some  time  there- 
after Taylor  Day  wished  to  build  on  hts  lot 
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and  needed  a  atrip  of  Mn;  Mice's  land  tof 
give  him  more  room.  He  proposed  to  buy  | 
it  from  licar,  bat  abe  declined  to  selL  In  tbe 
meantime  Trimble,  who  wait  86  years  old, 
seems  to  bare  become  offended  witb  Mrs. 
Mize  because  sbe  bad  not  kept  tils  old  bome- 
stead  In  good  order,  but  bad  suffered  tbe  prem- 
ises to  go  to  rack,  contrary,  as  be  says,  to  ber 
promise  to  blm  when  be  deeded  it  to  ber.  On 
July  29,  1910,  Taylor  Day  brougbt  tbis  suit 
in  equity  against  Birs.  MIze  and  ber  husband 
and  Trimble  to  cancel  the  deed  which  Trim- 
ble bad  executed  to  Mrs.  Mlze  and  recover 
tbe  property  of  ber,  alleging  that  Trimble 
had  made  blm  a  deed  for  tbe  property  In 
September,  1898;  that  McLln,  without  au- 
thority, had  returned  this  deed  to  Trimble; 
and  that  the  title  to  tbe  property  was  still 
In  him,  as  tbe  mere  return  of  the  deed  with- 
out any  writing  bdng  executed  did  not  di- 
rest blm  of  title.  Trimble  filed  an  answer 
In  which  he,  in  substance^  joined  with  Day 
in  tbe  relief  sought  Proof  was  taken  and 
on  final  hearing  the  dreult  court  adjudged 
the  property  to  Day.  Mrs.  Mlse  and  her 
hnaband  appeiU. 

It  Is  earnestly  Insisted  for  tbe  appellees 
that  Trimble  made  Day  a  deed  to  tbe  pto^ 
erty  In  September,  1898;  and  that  tbe  only 
way  he  could  be  divested  of  title  was  by  a 
reconveyance  wblcb  was  not  made.  Jones 
T.  Langdon,  8  S.  W.  129,  8  Ky.  Law  Sep.  695;i 
Martin  v.  Martin,  20  S.  W.  875,  14  Ky.  Law 
Rep.  769;  Noble  t.  Noble,  99  S.  W.  339;  SO 
Ky.  Law  R«p.  629;  Rlttenhouse  T.  Clark,  110 
Ky.  147,  61  S.  W.  33,  22  Ky.  Law  Bep.  1610; 
Watters  t.  Wagley,  03  Ark.  609,  14  S.  W. 
774,  22  Am.  St.  Rep.  232;  Brown  t.  Wester- 
fifdd,  47  Neb.  399,  66  N.  W.  439,  08  Am.  St 
Bep.  032.  The  circuit  court  seems  to  have 
decided  the  case  in  favor  of  the  appellees 
on  tbis  ground ;  but  tbe  evidence  that  a  deed 
was  executed  is  far  from  satisfactory.  In 
October,  1808,  and  less  than  a  month  after 
the  paper  was  executed,  Trimble  wrote  to 
Mise  this:  "I  have  sold  tbe  land  and  obU- 
gated  myself  to  make  a  deed  Of  general  war- 
ranty for  sam&"  Day  also  told  a  witness 
that  he  bad  a  bond;  and  wblle  both  Trimble 
and  Day  now  testify  that  a  deed  was  made 
and  delivered,  in  view  of  Trimble's  great 
age  and  tbe  condition  v£  Day's  bablts  at 
the  time,  while  we  have  no  doubt  of  the 
sincerity  of  their  testimony,  we  are  far  from 
satlBfied,  in  view  of  all  the  drcumstances  in 
the  case,  that  a  deed  was  in  fact  delivered. 

But  passing  this  and  not  resting  our  Judg- 
ment here  whether  a  deed  or  bond  was  de- 
livered by  Trimble  to  Day,  we  are  satisfied 
that  Day  is  estopped  now  to  set  up  title  In 
him  against  Mrs.  Mlze.  It  bas  often  been 
held  that  the  owner  of  property  who  stands 
by  and  sees  a  third  person  selling  It  under 
claim  of  title,  without  asserting  his  own  title 
or  giving  the  purchasor  any  notice  of  It,  la 


>  Reported  in  tult  la  th«  SoutbwMtern  Reporter; 
reported  as  a  memorandum  dMlslon  Without  opfn- 
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estopped  as  against  the  purchaser  from  aft- 
erwards asserting  his  title.  Brothers  v.  Por- 
ter, 6  B.  Mou.  106;  Davis  v.  Tingle^  8  R 
Mon.  639 ;  Sale  v.  Gmtdifleld,  8  Bndi,  636; 
Morris  v.  Shannon,  12  Bnsh,  89;  Amyz  v. 
Hnrt,  68  &  W.  420;  In  Haycraft  v.  Duval. 
89  S.  W.  648,  28  Ky.  Law  B«p.  542,  tbe 
grantee,  boldlng  by  a  deed  wbl<!h  had  not 
been  recorded,  procured  his  grantor  to  make 
a  deed  to  another  fbr  the  land,  and  after 
tUa  asserted  tittle  to  the  land  under  tbe  un- 
recorded deed  clalndng  that  be  had  not  beoi 
divested  of  title  by  the  traiuactlon.  It 
was  hdd  that  he  was  estopped  to  set  uo  hla 
title,  In  Salyer  v.  Jobnscm.  107  8.  W.  2U^ 
32  Ky.  Law.  Bep.  709;  where  iiractlcally  the 
same  thing  was  done,  it  was  held  that  the 
grantee,  who  was  of  age,  was  estopped  by 
the  transaction,  but  that  ber  Inbmt  cblidroi 
who  were  remaindermen  under  the  unrecord- 
ed deed,  were  not  affected.  In  Grlffltts  v. 
Grlffltts.  110  S.  W.  784,  tbe  grantee,  who  had 
not  recorded  bis  deed,  caused  the  grantor  to 
make  a  deed  to  a  third  person;  and  there; 
as  In  the  previous  cases.  It  was  held  that  he 
was  estopped  to  set  up  a  title  against  the 
purchaser.  There  are  a  number  of  other 
cases  to  the  same  effect  as  those  above  cited. 

While  it  is  true  that  In  the  case  at  bar 
Day  did  not  procure  Trimble  to  make  the 
deed  to  Mrs.  Mize,  still  the  evidence  leaves 
no  doubt  in  our  minds  that  he  knew  of  the 
transaction  when  It  took  place,  made  no  ob- 
jection to  it,  and  acquiesced  in  it  for  more 
than  11  years  after  it  was  made.  He  at  no 
time  tendered  back  to  Trimble  tbe  note 
which  had  been  returned  to  him  as  canceled ; 
be  at  no  time  demanded  a  return  of  the  deed 
to  him  by  Trimble  or  offered  to  pay  for  tbe 
property  and  carry  out  bis  contract  Wltb- 
out  making  any  objection,  be  acquiesced  in 
the  course  which  his  fatber-ln-law  and  his 
two  brothers  had  decided  to  be  tbe  best  to 
be  done.  He  stood  by  and  allowed  Trimble 
to  treat  the  property  as  his  own  until  be 
traded  it  to  Mize  for  his  property,  and  then 
he  stood  by  acquiescing  in  tbe  transaction 
until  Trimble  had  sold  and  conveyed  the 
Mize  property  and  put  It  out  of  his  power 
to  rradnd  his  contract  with  Mize  or  place 
Mize  in  statu  quo.  After  alt  this  and  when 
values  have  changed,  tbe  Basel  Green  prop- 
erty being  worth  perhaps  double  what  It  was 
in  1898^  he  elects  to  assert  a  title  which  in 
1889  and  b^re  values  dianged  he  elected 
not  to  assert  He  who  la  dlent  when  he 
ought  to  speak  will  not  be  allowed  to  speak 
afterwards  to  tbe  prejudice  of  another 
whom  he  has  Qua  misled.  Day  lived  Just 
across  the  street  from  this  property,  and  hla 
conduct  under  tbe  drcumstances,  has  neces- 
sarily misled  Mize  to  hla  prejudice,  if  be  is 
now  allowed  to  assert  title  to  the  property. 
When  Mlw  bought  tbe  property  be  was  told 
that  the  contract  between  Trimble  and  Day 
had  been  readnded.  Day'a  acquiescence  in 
the  sale  to  Mize  under  the  drcuniatancee 
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was  snffldeDt  to  JustUy  Mize  in  acting  upon 
Um  information  he  received.  After  so  long 
A  delar»  and  after  values  bave  changed,  Day 
cannot  be  permitted  to  assert  title  to  the 
property,  whether  he  had  received  a  deed  or 
title  bond  from  Trimble. 

Judgment  reversed,  and  cause  remanded 
ton  a  Judgment  dismiaalng  the  petition. 


ELLISON  et  aL  v.  SMITH  et  aL 
(Supreme  Court  of  Arkansas.   April  21,  1913.) 

1.  JDuins  (I  211*)— BviDBNCB— Fraud. 

Evidence  held  to  sustam  a  finding  that 
plaintiff's  execution  of  certain  deeds  to  defend- 
ants in  the  settlement  and  partition  of  the  es- 
tate of  their  ancestor  was  proenred  by  frand 
and  imposition  1^  defendants,  so  as  not  to  Und 
plaintitf. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  tS  637-«47;  Dec.  IXtTi  211.«] 

2.  DncKNT  AND  DiBiBzsuTzozr  (I  82*)— Fah- 
XX.T  SKnuDoeirts. 

Family  settlements  partitioning  an  estate, 
when  faiily  made,  will  not  be  set  aside  except 
for  strong  reasons. 

[Bd.  Mote. — For  other  cases,  see  Descent  and 
Dfstribotion,  Cent  Dig.  H  318-321 ;  Dec.  Dig. 
I82.»l 

8.  Appeal  and  Ebbor  <|  882*)— Waiver  or 

Objzctions— Decree. 

Appellants  waived  any  objection  to  the 
form  of  a  decree  by  specifically  reqaestlng  the 
court  to  make  It  in  that  form. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  H  8091-^0;  Dee.  Dig.  | 
882.*1 

Appeal  from  Montgomery  Gbanctty  Court ; 
J.  P.  Henderson,  Chancellor. 

Suit  by  Lou  Smith  and  others  against  John 
W.  SUllson  and  others.  From  a  decree  for 
complainants,  defendants  appeaL  Affirmed. 

This  is  a  Buit  by  appellees  to  cancel  cer- 
tain deeds  which  the  appellees  allege  were 
executed  by  the  app^ee  Lou  Smith  to  the 
appellants  herein  through  the  wrongful, 
fraudulent  connivance,  collusion,  and  mla- 
r^iresentatlons  of  the  appellants.  The  ap- 
pellants denied  the  allegations  of  fraud,  de- 
ceit, and  misrepresentations  set  up  In  the 
complaint,  and  averred  that  the  deeds  were 
execnted  in  pursuance  of  a  family  settle- 
ment  made  between  appellants  and  appellee 

Lou  W«i<»h| 

John  W.  Ellison  was  the  father  of  the  ap- 
pellants and  Lou  Smith,  the  appellee.  He 
was  the  owner  of  considerable  real  estate 
and  personal  propert7  In  his  lifetime.  He 
died  in  May,  1908. 

Appellee  Ix>u  Smith  testified  that  after  the 
death  of  her  first  husband  she,  at  the  re- 
quest of  her  father,  returned  to  his  home, 
and  assisted  him  and  her  mother  In  keeping 
house.  Her  mother  was  old  and  In  bad 
healthi,  and  her  father  persuaded  her  to  re- 
turn to  his  home,  and  promised  her  that  If 
she  would  do  so  he  would  see  that  she  was 
well  paid.  She  agreed  to  do  so,  and  he 
moved  her  on  the  ISth  day  of  December, 


1903.  She  did  the  household  work  and  also 
did  work  In  the  field.  Her  mother  .took  to 
her  bed  the  1st  of  April,  1904,  and  was  sick 
until  the  9th  day  of  July,  1901,  when  she 
died.  Appellee  waited  ou  her  mother  while 
she  was  sick,  doing  all  the  work  about  the 
house.  When  her  mother  died,  her  father, 
two  brothers,  and  herself  and  little  girl  were 
left  at  the  old  home  place.  They  all  lived 
there  together,  she  doing  the  housework  of 
the  family.  On  the  12th  of  August,  1906,  her 
brother  Elijah  got  married,  leaving  the  rest 
of  them  in  the  family.  In  February,  1908, 
her  brother  John  got  married,  leaviug  her 
father,  herself,  and  little  girl  at  home.  She 
then  remained  with  her  father  until  the  22d 
day  of  May,  1908,  when  he  died.  She  stayed 
with  the  family  from  the  time  she  first  went 
there  after  the  death  of  her  first  hu^nd 
until  after  her  father's  death,  a  period  of 
about  five  years. 

She  details  certain  articles  of  personal 
propert7  owned  by  her  father  at  the  time  of 
his  death  and  their  value.  Her  father  died 
suddenly.  He  frequently  told  her  before  his 
death  that  he  wanted  the  boys  to  have  their 
farms  If  they  could,  and  he  wanted  certain 
lands,  consisting  of  80  acres,  divided  between 
the  four  children.  The  home  place  consisted 
of  166  acres.  The  personal  property  he  want- 
ed her  to  have.  He  told  her  what  he  wanted 
each  one  of  them  to  receive.  Several  years 
prior  to  her  father's  death  her  brother  Dan 
cleared,  fenced,  and  cultivated  each  year  the 
lands  that  he  now  has.  Her  tether  paid  the 
taxes  on  it  John  tended  a  part  of  what  he 
now  has,  and  her  tether  paid  the  taxes  on 
It  Her  brothers  John  and  Dan  got  all  that 
they  made  on  the  land  that  they  worked. 
Her  brother  Llge  remained  with  her  tether, 
and  worked  the  bottom  lands  that  he  now 
owns.  Her  father  never  conveyed  any  of 
his  lands  to  the  children  before  his  death. 
He  intended,  however,  for  her  brothers  to 
have  certain  tracts  of  land  that  he  designat- 
ed, and  allowed  them  to  cultivate  as  their 
own,  but  made  them  no  deeda  He  promised 
to  let  his  son  John  have  a  certain  tract  of 
land,  and  took  a  note  for  $350.  He  never 
executed  to  John  a  deed  to  that,  and  did 
not  Intend  for  him  to  keep  it  It  was  to  go 
back  to  Mb  estate  if  the  note  was  not  paid 
off. 

Her  testimony,  after  much  detail,  tends  to 
show  that  her  father  intended  to  make  an 
equal  division  as  ter  as  possible  of  the  lands 
to  her  brothers,  except  the  home  place,  six 
acres,  and  the  tract  adjoining  It  of  160  acres, 
which  he  Intended  for  her  to  have,  and,  as 
this  was  not  equal  In  value  to  the  portions 
that  he  expected  her  brothers  to  receive,  that 
she  was  to  have  all  of  the  personal  property 
to  make  her  part  of  the  estate  equal  with 
theirs,  and  to  compensate  her  for  the  work 
that  ^e  had  done  in  waiting  on  him  and  her 
mother  before  they  died.  She  explained  to 
her  brothers  after  her  father  died  Just  how 
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be  wanted  them  to  do,  and  ber  broOiers  told 
ber  It  was  all  rigbt  Her  testinioDy  Shows 
that  at  the  time  of  her  father's  death  she 
did  not  know  exact!;  bow  matb  money  her 
fathor  had.  There  was  $220  In  the  bouse 
that  was  divided  among  the  cblldroi.  Her 
father  often  told  ber  that  he  bad  as  mnch 
as  $1,000  burled.  She  received  $220.  She 
did  not  know  how  mnch  ber  brothers  re- 
ceived ;  supposed  they  got  one-fourth  each. 

Appellee  sold,  upon  the  advice  of  her  at- 
torns, a  fourth  Interest  In  the  lands  that 
were  ber  father's  at  the  time  of  his  death, 
as  she  was  advised,  for  the  purpose  of  en- 
abling her  to  bzlng  this  suit  Some  time 
after  the  death  of  ber  father  she  and  her 
brothers  bad  a  settlement,  In  which  she  ex- 
ecuted deeds  to  them,  and  tbey,  in  turn,  ex- 
ecuted deeds  to  her,  In  which  their  wives 
did  not  Join,  conveying  to  her  40  acres  of 
land  as  ber  share  In  the  settlement.  She 
did  not  remember  that  the  draftsman  of 
tlie  deeds  read  same  over  to  ber.  She  left 
the  matter  of  the  deeds  to  tlie  lands  all  to 
ber  brothers.  She  denied  tbat  they  stated 
that,  if  she  wanted  any  more  land,  they  would 
deed  It  to  ber.  She  had  bought  17  acres  of 
land  from  her  brother  John  after  her  fa- 
thet'a  death,  and,  when  the  settlement  was 
made,  she  got  a  deed  to  that  piece  of  land 
and  paid  blm  for  It  when  the  money  was 
divided.  After  the  settlement  was  made, 
Uge,  her  brothor,  came  and  offered  her  $60, 
and  she  refused  to  take  It.  She  states  tbat 
she  did  not  call  on  her  brotlierB  for  a  dlvl- 
Elon  of  the  mon^  before  the  settlement  was 
made  in  which  the  reciprocal  deeds  were  ex- 
ecuted because  she  thought  at  the  time  she 
signed  the  deeds  she  was  going  to  get  the 
money,  or  she  never  would  have  signed  them. 
She  told  the  boys  at  the  time  the  deeds  were 
executed  that  she  was  to  have  all  of  the 
personal  property.  She  stated  that  her 
brother  John  stated  to  the  other  bays  as  fol- 
lows: "Now,  bo3^  I  feel  tbat  Lou  ain't  got 
her  part  and  I  think  we  ought  to  give  ber 
$20" — and  the  other  boys  objected,  and  be 
says,  "I  am  going  to  give  her  $20."  John 
gave  ber  the  $20.  It  was  shown  that  the 
40  acres  of  land  deeded  to  ber  was  worth 
about  $200.  When  the  draftsman  wrote  out 
the  deeds,  she  was  around  the  boose  and  In 
the  kitchen  and  In  the  room  where  he  was 
part  of  the  time,  but  did  not  pay  any  atten- 
tion to  what  he  was  doing.  He  did  most  of 
the  writing  In  one  room  when  she  was  In 
the  other  part  of  the  bouse. 

On  behalf  of  the  appellants,  there  was  tes- 
tlm<my  Introduced  tending  to  show  Out  with- 
in two  or  three  days  after  the  division  of 
Che  land  appellee  stated  to  a  witness  tbat 
they  bad  divided  up  everything  satisfactori- 
ly. She  stated  tbat  she  had  received  the 
home  place,  6  acres,  and  one  40  of  timber 
land.  She  stated  that  she  got  the  borne 
|)iace,  6  acres,  and  one  40  of  timber  land,  and 
Id  the  same  conversation  the  witness  asked 
:ier,  "Is  that  all  the  land  you  got?"  and  she 


said,  '*7e8,"  that  she  did  not  want  It,  that 
she  would  get  her  part  In  other  stuff.  She 
did  not  state  what  the  other  stuff  would  be. 
and  the  vritness  did  not  ask  her. 

It  was  shown  that  John  W.  Elllaon,  Sr., 
in  his  UfeUme,  had  stated  to  a  o«taln  wit- 
ness that  be  had  givm  John  and  Dan  their 
lands,  and  tiuit  he  intended  Uge,  at  bis 
deatb,  to  have  his.  He  did  not  describe  the 
land  by  numbers.  He  did  not  tell  witness 
what  he  had  gXvea  to  liia  daughter.  Said 
that  be  Intended  for  her  to  have  a  living  as 
long  as  she  lived  and  stayed  with  him.  An- 
other witness  testified  that  John  W.  Ellison 
told  blm  in  1008  that  he  had  given  aU  of 
his  land  to  bis  boys.  Stated  tbat  he  had 
given  the  lower  field  to  Elijah  and  the  rest 
of  the  land  to  the  other  boys.  He  died 
about  a  month  after  this  convarsatlon. 

Tbe  witness  who  wrote  the  deeds  at  the 
time  the  division  waa  made  testified  that  he 
was  Uiformed  by  A.  D.  Ellison  that  he  and 
his  brotliers  and  ^ter  Lou  bad  agreed  to 
divide  their  lands,  and  wanted  witness  to 
come  up  and  write  their  deeds  for  them,  and, 
after  some  Investigation  aa  to  the  diaracter 
of  the  deeds  that  should  be  written,  he  went 
there  "and  found  Lou  and  tlie  three  boys 
there  expecting  blm."  He  asked  tJiem  if 
they  were  ready  for  him  to  go  to  workt  and 
they  said  they  were,  and  he  sat  down  at 
the  table  and  wrote  tbe  deeds.  They  told 
him  what  they  wanted  on  each  one's  deed. 
Lou's  ^ra.  Smith's)  was  the  last  deed  he 
wrote.  After  reading  them  over  to  them, 
they  all  signed  thdr  deeds.  Three  signed 
one  and  tbe  otlier  three  the  other  all  the 
way  through  After  he  had  written  the 
deeds;  and  while  he  was  writing  the  at^owl- 
edgments  to  the  deeds,  they  were  all  In 
the  other  room.  About  the  time  he  finished 
writing  the  deeds  they  came  back.  John  and 
Dan  had  decided  to  deed  to  Mrs.  Smith  more 
land.  The  land  they  were  going  to  deed  to 
ber  waa  timber  land.  John  asked  Lou  wbldb 
40  it  was  edie  wanted,  and  she  told  blm  she 
did  not  know.  They  decided  among  them- 
selves what  40  it  was.  He  wrote  her  a  sep- 
arate deed  to  that  40  In  addition  to  the 
separate  deed  to  tbe  home  place,  6  acres. 
After  witness  put  down  that  40  John  asked 
Lou  If  she  wanted  any  more  land,  and  Lou 
told  him  no,  that  was  all  she  wanted;  It 
would  be  plenty,  and  It  was  getting  late,  and 
after  that  they  signed  up.  He  read  tbe  deeds 
over  to  them  to  see  if  lie  bad  the  description 
correct,  in  the  presence  of  all  of  them,  and 
the  numbers  In  each  deed  showing  what  each 
one  got  Tbe  plaintiff  and  the  defeDdants 
on  tbat  occasion  were  all  seemingly  in  good 
humor.  Wltnm  heard  of  nothing  only  good 
feeling  and  be  heard  of  no  dissatlsftictlon 
at  all. 

The  first  deed  conveying  laud  to  Lou  Smith 
described  a  O-acre  and  a  17-acre  tract  The 
boys  <»lled  off  tbat  17  acres  in  tbe  deed. 
They  told  what  to  write  In  the  deed,  and 
he  wrote  It  as  they  told  him.  Wltneet> 
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thought  wben  he  wrote  the  deed  that  the 
17-acre  tract  he  was  putting  in  the  deed  be- 
longed to  the  estate,  but  he  had  heard  since 
tben  that  It  belonged  to  one  of  the  boys; 
tbey  did  not  tell  him  at  that  time. 

Appellant  John  W.  Ellison  teetlfied  sub- 
stantially as  follows:  He  and  his  father  had 
an  understanding  as  to  how  his  father  want- 
ed the  lands  divided  at  his  death.  He  des- 
ignated the  tracts  that  he  wanted  each  one 
to  have,  and  wanted  them  to  divide  It  up 
equally  amongst  them,  so  aa  to  make  all 
tbelr  abares  equal.  When  the  deeds  were 
written,  they  took  the  old  deeds  and  put 
th«n  before  the  draftsman,  and  pointed  out 
the  land  that  eadi  one  was  to  get  They 
divided  the  persona!  property  equally.  After 
the  funeral  expenses  were  paid,  there  was 
$980  left;  $246  apiece.  His  sister,  Ua. 
Smith,  accepted  her  part  without  objection. 
Witness  stated  that  Ids  father  told  him  that 
he  wanted  the  money  he  bad  burled  "divid- 
ed amongst  each  one  of  them;  he  wanted  it 
divided  equally."  There  were  some  notes 
when  witness'  father  died,  and  "when  we 
collected  the  mouey  we  Just  divided  It  equal- 
ly amongst  us  four,  as  father  had  requested. 
After  we  divided  up,  I  Just  aald  to  the  boys, 
'She  ain't  got  nobody  to  work  for  her  and 
a  widow.  I  am  willing  to  give  her  f20  here 
and  you  boys  can  if  you  want  to  make  her 
a  present  of  it;'  and  they  said  they  would 
help  her  later  on  If  she  needed  it  I  just 
handed  her  a  $20  gold  piece.  One  day  we 
boys  were  talking  about  It,  and  they  said 
tbey  didn't  know  what  they  would  do  about 
it,  but  they  said  they  would  help  her  If  she 
u<>eded  It,  and  they  said  she  had  never  han- 
dled much  money,  and  she  might  accidentally 
ran  through  with  It,  and  they  said  they 
would  rather  it  was  used  to  a  good  advan- 
tage." Witness  further  testified  that  bis  sis- 
ter "signed  up  everything  of  her  own  free 
will."  It  was  18  months  after  the  deeds 
were  made  before  witness  knew  that  she  was 
dissatisfied  with  the  settlement  She  never 
offered  any  suggestion  to  witness  as  to  the 
settlement;  never  expressed  any  dissatisfac- 
tion. The  land  that  witness'  father  intended 
him  to  have  after  be  gave  It  to  witness  he 
(witness)  went  to  work  on  It  He  cleared 
and  fenced  and  tried  to  improve  it  all  he 
could.  Cleared  about  30  acres,  and  had 
fenced  about  60  acres.  It  had  been  about 
13  years  since  witness  commenced  clearing 
on  it  He  commenced  clearing  on  it  after 
his  father  told  him  that  he  was  giving  wit- 
ness the  land.  He  entered  upon  the  land, 
and  commenced  Improvements  In  pursuance 
with  the  gift  his  father  had  made.  He  used 
the  proceeds  ot  the  crops  in  building  on  it, 
and  for  Improvements  as  far  as  it  would  go. 
Wttneaa  had  occupied  the  land  ever  since 
lila  father  gave  it  to  him  as  his  own.  wit- 
nese  entered  other  lands  aa  an  additional 
farm  bomeateed.  Witness'  father  had  deeded 
to  blm  00  acres  of  laud  in  order  that  be 


might  make  an  additional  farm  homestead. 
He  was  to  pay  his  father  $250  for  that  land. 
He  executed  his  note  for  that  sum.  The 
note  to  his  father  was  after  he  made  the 
homestead  entry.  At  the  time  he  made  the 
note  to  his  father  his  father  said:  "Under- 
stand I  don't  aim  for  you  to  pay  for  this 
laud.  Z  ain't  nuide  Dan  no  deed  to  his  land, 
and,  if  I  was  to  make  you  out  a  deed  to  it, 
he  might  not  like  it"  He  says:  "That  will 
be  all  right  about  It,  and  you  need  not  be 
uneasy  about  it"  The  60  acres  called  for 
In  the  note  was  actually  conveyed  to  witness 
by  the  other  belra,  and  he  holds  the  title  by 
their  oonveyancea. 

In  rtference  to  the  division  witness  tea* 
tlfled  that  after  his  father's  death  they  met 
at  the  old  home  place  for  a  dlvlEdon  of  the 
proper^.  Witness  described  what  took  place 
as  follows:  "The  best  way  I  see  to  come  at 
tlut  18,  we  met  down  there  to  And  out  what 
each  one  was  going  to  get,  and  so  after  we 
got  agreed  on  it  and  she  wanted  everything 
in  the  house,  and  we  wanted  some  things  for 
a  keepsake,  you  know,  and  we  couldnt  agree 
on  It  that  way,  so  tJKm  we  met  again  after 
everyttiing  got  settled,  and  she  agreed  that 
Just  what  was  In  the  house  she  would  take, 
and  let  us  have  what  was  outdoors.  So  we 
went  ahead  and  fixed  It  up  that  way,  and 
she  was  to  get  the  house  place  and  what 
was  in  the  house,  and,  when  the  deeds  was 
wrote,  we  gave  her  a  40  acre  of  land,  and 
then  offered  her  more,  and  said  Is  that  all 
she  wanted,  and  of  course  we  were  at  the 
end  of  our  row  then." 

The  testimony  of  the  other  appellants  sub- 
stantially corroborated  that  of  John  W.  El- 
lison as  to  the  division  of  the  property, 
showing  that  it  was  the  Intention  of  their 
father  that  each  should  have  certain  tracts 
of  land,  which  he  designated  before  his  death 
for  them  to  take. 

The  chancellor  made,  among  others,  the 
following  findings  of  fact:  That  the  lands 
claimed  by  the  appellants  as  their  share  of 
their  deceased  father's  estate  was  of  the 
value  of  $4,000,  that  the  father's  Intentions 
were  to  give  the  appellants  the  land  as  claim- 
ed by  them  respectively,  but  that  the  gifts 
were  never  perfected,  "There  was  no  gift 
in  proesenti  of  the  lands  to  defendants.  There 
was  no  advancement  of  these  lands.  In  the 
division  of  the  estate  of  the  deceased  father 
these  lands  were  not  considered,  and  were 
taken  by  defendants  respectively  as  absolute 
gifts  from  the  father,  and  not  as  advance- 
ments, and  were  in  no  way  accounted  for  in 
said  division,  and  that  the  remainder  of  the 
estate  was  divided  approximately  equally 
among  themselves  and  the  plaintiff  in  this' 
case,  and  that  such  division  resulted  In  an 
unequal  and  unjust  distribution  of  said 
estate."  That  the  plaintiff,  having  admitted 
that  the  father's  Intentions  were  for  the  de- 
fendants to  have  these  lands,  respectively, 
upon  her  receiving  the  housdiold  goods,  the 


Digitized  by 


420 


156  SOUTHWESTERN  BEPOKTBR 


money,  and  other  personal  property,  the 
bouse  place  of  sLx  acres,  the  home  place  of 
100  acres,  and  the  value  of  one-fourth  of  31 
acres  sold  to  Elijah  for  $200,  that  the  de- 
foidants  would  be  entitled  to  have  thdr  title 
to  said  lands,  respectively,  quieted  and  con- 
firmed in  them,  bnt,  having  failed  to  so  elect, 
the  values  thereof  must  be  put  in  hotchpot, 
and  the  estate  divided  equally  between  the 
four  children,  share  and  share  alike.  That 
plaintiff  Informed  defendants  from  time  to 
time,  and  at  the  time  the  deeds  of  partition 
were  executed,  that  she  desired  to  carry  out 
strictly  the  expressed  Intentions  of  the  fa- 
ther as  to  the  division  of  the  estate.  "That 
the  defendants  knew  of  her  understanding 
and  <dalm  as  to  what  she  expected  to  receive 
as  her  share  of  the  estate.  That  they  did 
not  inform  her  that  the  estate  would  be  so 
divided.  That  in  their  deeds  they  gave  them- 
selves all  the  lands  their  father  intended 
them  to  have  and  gave  the  plaintUC  a  deed 
to  the  bouse  place,  containing  six  acres,  of 
the  value  of  approximately  $150,  and  divided 
the  balance  equally  between  the  four.  At 
the  time  when  these  deeds  were  being  pre- 
pared, and  when  they  were  executed,  plain- 
tiff believed  she  was  to  have  ber  share  out 
of  the  estate  and  this  fact  was  known  to 
Oie  defendants  at  the  time.  That  she  in- 
formed than  she  did  not  eare  for  lands. 
That  they  could  divide  it  to  suit  tbtoi- 
aelves,  and  give  ber  Just  wbat  they  pleased. 
*  *  *  There  was  no  dispute  betwam  the 
parties  at  the  time  of  ttie  partlUon  of  the 
land.  There  was  nothing  calling  for  an 
amicable  or  family  settlement;  nothing  to 
compromlaa.  The  divlMon  was  to  be  made 
in  accordance  with  the  opressed  wish  of 
the  father,  and  there  was  no  dispute  between 
them  aa  to  what  these,  wishes  vero.  That 
tiiese  deeds  were  executed  to  the  defendants 
upon  the  eipress  understanding  of  the  wish- 
es of  the  tatiier  that  she  was  to  have  her 
share  oat  of  the  money.  That  the  defend- 
ants knew  ber  contenttim  and  permitted  her 
to  erecute  the  deeds  under  this  impression. 
That  there  was  fraud  and  tmpwitlon  prac- 
ticed upon  the  lOidntiff  In  permitting  plain- 
tiff to  execute  such  deeds  to  them  and  their 
accepting  the  same  when  they  knew  plaintiff 
was  laboring  under  the  Impression  that  she 
was  to  have  her  part  of  the  estate  out  of 
the  money.  That  it  was  five  months  and  one 
day  after  the  execution  of  the  deeds  until  she 
found  out  she  was  not  to  get  her  fnU  share 
of  the  estate.  That  she  is  not  estopped  by 
said  deeds  from  bringing  this  suit.  *  *  * 
That  there  was  no  amicable  or  family  set- 
tlement of  the  estate  that  was  binding  in 
equity  or  good  conscience  upon  the  plaintiff, 
their  minds  having  never  agreed.  That 
plaintiff,  believing  she  was  to  get  her  share 
in  money,  and  the  defendants  knowing  this 
belief  on  her  part,  accepted  the  deeds  in  con- 
sideration thereof,  and  that  they  are  bound 
to  carry  out  their  implied  contract,  or  else 


their  deeds  should  be  declared  void  as  to 
plaintiff.  That  all  gifts  of  the  personal  prop- 
erty by  the  father  to  plaintiff  and  defendants 
were  not  intended  as  advancements  or  that 
the  same  should  be  accounted  for,  and  that 
all  such  claims  should  be  dismissed  for  want 
of  equity.  That  the  intentions  of  the  father 
that  plaintiff  should  have  ber  share  of  bia 
estate  out  of  certain  property  cannot  now 
be  enforced  because  the  property  was  never 
delivered  to  ber  In  his  lifetime.  That  the 
deed  from  plaintiff  to  her  husband  was  with- 
out consideration  and  is  void.  Tbat  the 
claim  of  plaintiff  for  her  services  rendered 
her  father  has  not  been  sustained  and  should 
be  dismissed  for  want  of  equity." 

The  defendants,  while  objecting  and  ex- 
cepting to  the  findings  of  the  court,  requested 
the  court,  upon  these  findings,  to  find  the  val- 
ue of  all  the  property,  both  real  and  person- 
al, of  the  estate  of  said  John  W.  BlUson  at 
the  time  of  his  death;  that  the  partition  of 
the  lands  and  deeds  thereto,  as  made  by  them 
respectively  to  each  other,  be  permitted  to 
cemain  good  and  valid  conv^ances  and  to 
confirm  in  tbem  respectively  their  titles,  and 
to  declare  the  amounts  remaining  due  by 
each  and  the  amounts  due  respectively  by 
defendants  to  plaintiff.  The  court  rendered 
Judgment  in  accordance  with  this  request  in 
favor  of  the  appellee  Mrs.  Lou  Smith,  and 
declared  the  same  a  lien  upon  the  respective 
interests  of  the  appellants  in  the  real  estate 
coming  to  them  respectively  under  tbe  divl* 
slon  made,  and  ordered  the  same  sold  to 
satisfy  these  Judgments,  unless  same  were 
paid  on  or  before  a  certain  dat&  From  the 
findings  and  decree  this  appeal  has  been 
duly  prosecuted. 

Pole  McPhetridg^  of  Kena»  for  appellants. 
Gibson  Witt^  of  Mb  Ida,  for  anniUeeB. 

WOOD„  J:  (after  stating  the  facts  as 
above).  Without  discussing  the  testimony  In 
detail,  which  is  set  forth  in  tbe  statement,  it 
Is  sufficient  to  say  tbat  we  are  of  the  opinion 
that  the  findings  of  tbe  chancellor  are  not 
clearly  against  the  preponderance  of  the  evi- 
dence. The  testimony  of  the  appellee  Mrs. 
Smith  to  the  effect  that  It  was  tbe  intention 
of  her  father  tbat  his  cbldren  should  share 
equally  in  his  estate  at  his  death  Is  corrob- 
orated by  the  testimony  of  appellant's  wl^ 
ness  Bates,  In  which  he  states  tbat  on  the 
next  day  following  tbe  execution  of  the 
deeds,  or  a  short  time  thereafter,  she  came 
to  bis  store,  and  in  answer  to  a  question  by 
blm  if  that  was  all  the  lands  she  got  In  the 
division  she  replied  tbat  she  did  not  care  for 
the  lands,  as  she  was  to  get  "her  part  of  tbe 
estate  out  of  other  stuff." 

The  testimony  is  ample  to  show  tbat  there 
was  no  reason  for  any  discrimination  upon 
tbe  part  of  the  father  of  these  litigants  in 
favor  of  the  appellants.  On  the  contrary, 
the  evidence  shows  that  i4M>ellee  Mrs.  Bmlth 
was  held  la  th«  highest  aOecticai  hy  Iwr 
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tether,  and  she,  by  her  loyal  serricea  and 
loTlng  devotion  to  her  father  and  mother  dur- 
ing their  old  a^e  and  severe  Illness  for  sev- 
eral years  prior  to  their  death,  proved  that 
■he  was  worthy  of  her  father's  love  and  con- 
fldence.  It  la  nnreasonable  to  believe  that 
her  father,  Imbned  with  natural  Impnlso, 
would  in  a  division  of  bis  estate  discriminate 
Hsalnst  a  widowed  daughter  In  favor  of  his 
■ona. 

CI]  We  are  of  the  opinion  that  he  did  not 
do  BO,  and  that  the  finding  of  the  chancellor 
that  the  execution  of  the  deeds  nnder  the 
circumstances  in  evidence  was  sui^  a  fraud 
as  no  court  of  egulty  could  declare  binding 
upon  her  was  correct. 

[2]  While  family  settlements,  when  fairly 
made,  require  strong  reasons  to  prevent  their 
enforcement,  a  settlement  such  as  la  indicated 
by  the  evidence  in  this  record  could  not  be 
approved  because  It  shows  conclusively  that 
It  la  very  nnfoir  and  unequal,  and  was  ob- 
tained from  the  appellee  Mrs.  Smith  through 
the  imposition  of  those  whom  she  had  the 
right  to  expect  would  treat  her  with  the  ut- 
most fairness  and  impartiality. 

The  Issue  as  to  what  were  the  intentions 
of  the  ancestor  of  these  children  In  the  divi- 
sion of  his  property  and  as  to  whether  these 
Intentions  were  honestly  carried  out  in  the 
settlemoit  which  they  bad  among  themselves 
are  only  of  fact,  and  no  good  purpose  could 
be  promoted  by  dlscnsainK  further  the  evi- 
dence. The  court  was  correct  In  Its  conclu- 
sions that  there  was  no  completed  gift  of  the 
lands  in  controversy,  and  in  the  absence  of 
the  settlement  which  these  brothers  and 
sister  attempted  to  make  the  law  would  give 
to  them  an  eqnal  share  in  his  estate.  The 
preponderance  of  the  evidence  shows  that  It 
was  the  purpose  of  John  W.  Ellison  to  divide 
bis  estate  among  his  children  equally,  but 
that  he  desired  that  each  of  them  should 
bave  certain  portions  of  the  iiroper^,  which 
be  designated,  and  that  bis  daughter,  the  ap- 
pellee, Mrs.  Smith,  shooUl  be  made  equal  In 
the  distribtttltm  of  his  estate  by  receiving 
personal  property,  tn  addition  to  her  realty, 
that  would  make  the  portion  comliME  to  her 
equal  to  ttiat  rec^ved  by  her  brothers. 

[I]  The  appellants  have  waived  any  objec- 
tion tb^  could  have  made  as  to  Oxe  form  of 
tbe  decree,  and  the  rranedy  declared  by 
■pedflcally  reqtieetlog  Qie  court  to  make  it  In 
tbat  form. 

The  Judgment  la  in  all  things  affirmed. 


OULBXBSOVSB  t.  HAWTHORND  at 
(Supreme  Court  of  Arkansas.  Bfarch  31. 1918. 
On  Rehearing,  May  5,  1913.) 

1.  IfOITOAOBB  a  8T2*)— FOUCIABCrBK— POWKB 

OF  Sale>— Limitations. 

Kirby's  Dte.  j  5399,  which,  prior  to  Its 
amendment  in  1911  (Acts  1911,  p.  266),  provid- 
ed  fhat  in  snitB  to  foreclose  or  enforce  mort- 


gages or  deeds  of  trust  it  should  be  a  rafflclent 
defease  that  they  were  not  brought  within  the 
period  of  limitation  prescribed  for  a  init  on  the 
debt  or  liability  secured  tiiereby,  applied  to 
suits  for  poesession  after  a  sale  under  a  power 
of  attorney  as  well  as  foreclosure  sulta. 

[Ed.  Motev— For  othor  cases,  see  Mortgages, 
Cent  Dig.  H  110%  1103,  1106-1117  ;  Dec  Dig. 
%  S72.*] 

2.  EXECXTTOBS  AMD  ADHXITISTRATOBS  (9  231*)— 
PSESBRTATIOn  OT  CLAIMS— SECUBED  DbBIB. 

Under  Kirby's  Dig.  I  6399.  which,  prior  to 
Its  aawadment  in  1911  (Acts  1911,  p.  266),  pro- 
vided that,  in  suits  to  foreclose  or  enforce  mort- 
gages or  deeds  of  trust,  it  should  be  a  sufficient 
defense  that  they  were  not  brought  within  the 
period  of  liokitatlon  prescribed  for  a  suit  on  the 
secured  debt  or  liabiUty.  where  the  mortgagor 
died  before  the  statutory  bar  attached,  the  right 
to  foreclose  was  barred  when  the  debt  was  bar- 
red by  the  statute  of  nonclaim  for  failure  to 
present  it  to  the  uecntor  or  administratwr 
within  the  time  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  80^  828, 
829;  Dec  Dig.  f  2^.*] 

8.  EXEOUTOBS  AND  AoUIinSTBATOBS  d  231*>— 

FoBEOi-osuBE— Limitation  or  AcnoN& 
Under  Kirby's  Dig.  S  6399,  providiDg  that 
in  snits  to  foreclose  or  enforce  mortgages  or 
deeds  of  trust,  it  shall  be  a  snflSdent  defense 
that  they  bave  not  been  brought  within  the  pe- 
riod of  limitation  prescribed  for  a  salt  on  the 
secured  debt  or  lability,  the  foreclosure  of  a 
morti^ige  given  to  secure  a  note  executed  by 
two  i>ersons  was  not  barred  by  the  bar  of  m 
debt  as  against  one  of  snch  persons  by  the  stat- 
ute of  nonclaims,  where  there  had  been  no  ad- 
minlstratioa  of  the  otiier's  estate  so  as  to  start 
the  nmning  of  the  statute  of  nwiclalms  as  to 
her. 

[Ed.  Note.— For  other  cases,  see  Execntora 

and  Administrators,  Cent.  Dig.  H  801,  ^8, 
829;  Dec.  Dig.  S  231.*] 

4.  Husband  and  Wxtb^  166*)— Coimaon 
BY  Mabbied  Women— vauditt. 

A  promissory  note  by  a  married  wwnan  is 
▼slid  ilT  executed  for  the  benefit  of  hw  sepsrate 

estate,  but,  if  not,  It  Is  void  and  nnenforceable. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {S  608-622;  Dec  Dig.  S  166.*] 

6.  HusBANn  and  Wife  (i  232*)  —  Aoraom 
Against  Wife— Bubdxn  of  Pboof. 

In  an  action  against  a  married  woman  up- 
on a  contract  executed  by  her,  the  burden  is 
on  plaintiff  to  allege  and  prove  such  a  contract 
as  she  is  competent  to  make. 

WEd.  Note.- For  olher  cases,  see  Husband  and 
ife.  Cent  Dig.  ff  844-848,  081;  Dee.  Dig.  | 
2^*] 

6.  LzMiTATioir  OT  Aonom  196*)— Btrnm* 
or  Pboof. 

Where  limitations  are  pleaded  as  a  defense 
to  an  action  to  recover  money  alleged  to  l>e  due 
upon  a  contract,  the  burden  is  on  plaintiff  to 
show  that  his  action  is  not  barred. 

[Ed.  Note.- For  other  casesL  see  LimitatloB 
^Actions.  Cent  Dig.  H  ni^l6;  Dee.  D^.  | 

7.  MOEIGAOEB  a  S8S*>— BzrJOmXHO  FOBECLO- 
BUBE    BT    AOVEBTIBEMEnT    —  BUBDEN  OIT 

Pboof. 

In  an  action  to  enjoin  the  foreclosure  by 
advertisement  of  a  oiortgage  given  to  secure  a 
note  executed  by  a  husband  and  wif&  where 
the  debt  was  barred  as  against  the  deceased 

husband  by  the  statute  of  nonclaims,  tiie  bur- 
den was  on  plaintiffs  to  allege  and  prove  an 
administration  of  the  wife's  estate  barring  It 
as  to  her,  or  that  It  was  not  for  the  benefit  of 


*For  other  sisss  see  sams  topic  and  mgUoh  NUHBBR  la  Dsc  Die.  *  Am.  Dig.  K^-Nv.  S«1«b  *  B«p'r  Indesw 
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ber  separate  estate,  and  hence  waa  void  aa  to 
her. 

[Bd.  Mote.— For  other  caaea,  see  Mortgages, 
Cent  Dis.  H  1026-1036 ;  Dec.  Dig.  |  888.*] 

On  Rehearing. 

&  EQUTTT  (I  427*)— GOHFOBHITT  WITH  PLEAD- 

INQS. 

In  an  action  to  enjoin  the  foteeloaore  of  a 
mortgage  given  to  secure  a  note  executed  b7  a 
hasband  and  wife,  where  It  was  alleged  that  the 
debt  was  barred  by  limitations  and  it  appeared 
that  it  was  barred  as  to  the  busband  by  the 
statute  of  Bonclaims,  the  question  wlwQier  it 
was  barred  as  to  the  wife  waa  within  the  plead- 
ings, and  a  judgment  affirming  a  decree  diemlss- 
ing  the  complaint  on  the  groond  that  it  was 
not  shown  tbat  there  had  been  such  adminis- 
tration of  ber  estate  as  barred  It  as  to  her  waa 
not  erroneous  as  deciding  the  case  on  an  issue 
not  within  the  pleadings. 

[Ed.  Note.— For  other  cases,  aee  Equity,  Cent. 
Dig.  SS  1001-1014;  Dec  Dig.  |  427.*] 

9.  Affbai.  AMD  Eebob  (|  854*)  —  Betxkw  — 
Theobt  or  DscisioH. 

The  Supreme  Court  tries  diancery  cases 
de  novo  on  the  record  and  renders  sucb  deci- 
sion as  the  chancellor  should  have  rendered, 
and  will  therefore  affirm  a  decree  which  reaches 
a  correct  result,  although  based  on  unsound  rea- 
sons. 

[Eld.  Note.— For  other  cases,  see  Apueal  and 
Brror,  Cent  Dig.  H  S408,  8404,  8408-3424, 
8427-8480;  DeclDig.  |  854.*] 

Appeal  from  Circuit  Court,  Gra^ead 
County;  Cbarlea  D.  Frlerson,  Judge. 

Action  b>  O.  W.  Culberhonse,  as  guardian 
of  Boy  Hughes  aod  another,  minors,  against 
D.  K.  Hawthorne,  as  trustee,  and  another. 
From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.  Affirmed. 

Lamb  &  Caraway,  of  Jonesboro,  for  appel- 
lant Hawthorne  ft  Hawthorne,  of  Jones- 
boro, for  appellees. 

McCULLOCH,  C.  J.  It  appears  from  the 
pleadings  and  proof  In  this  case  that  on  June 
13,  1007.  Ben  O.  Hughes  and  his  wife,  lola 
Hughes,  Jointly  executed  and  delivered  to  the 
Union  Central  Life  Insurance  Company  a 
promissory  note  for  the  sum  of  $1,000  for 
borrowed  money,  due  and  payable  10  years 
after  date,  with  Interest  at  the  rate  of  8  per 
cent,  per  annum  from  date  until  paid,  evi- 
denced by  interest  coupons  attached  to  the 
principal  note.  On  the  same  date  said  par- 
ties executed  and  delivered  to  J.  R.  Clark, 
as  trustee,  a  deed  conveying  certain  lands 
In  Craighead  county  in  trust  to  secure  the 
payment  of  said  notes;  the  deed  containing 
a  provision  to  the  effect  that,  if  any  Install- 
ment of  interest  be  not  paid  at  maturity,  the 
principal  note,  and  interest  accrued  thereon, 
should  become  due  and  payable  at  once  for 
the  purpose  of  foreclosing  the  trust  deed. 

Hughes  and  bis  wife  both  died  prior  ta 
Afarch  20,  1009,  and  on  that  date  letters  of 
administration  were  duly  issued  upon  the  es- 
tate of  B.  O.  Hughes  by  the  probate  court  of 
Craighead  county,  and  the  administration 
proceeded  in  due  course  to  a  final  settlement 
of  the  estate.  The  claim  of  the  Union  Cen- 


tral Life  Insurance  Company,  evidenced  by 
the  aforesaid  note  and  Interest  coupons,  was 
not  presented  to  the  administrator  within  the 
time  pr^cribed  by  law,  but  was  presented 
thereafter,  before  the  close  of  the  adminis- 
tration, and  was  disallowed  on  the  groand 
that  it  was  barred  by  the  s&tute  of  non- 
claim.  The  precise  date  of  the  death  of  Mrs. 
lola  Hughes  does  not  appear  in  the  record, 
and  It  is  not  shown  that  there  has  been  any 
administration  upon  her  estate.  A  fore- 
closure of  said  deed  of  trust  was  attempted 
by  advertisement  of  the  lands  for  sale  on 
December  9,  1911,  under  the  power  con- 
tained In  the  deed;  and  appdlants.  who  are 
children  and  heirs  at  law.  of  B.  O.  Hughes, 
suii^  by  their  guardian.  Instituted  this  ac- 
tion In  the  chancery  conrt  to  restrain  tfae 
trustee  and  benefldary  from  foreclosing  said 
deed  on  the  ground  that  the  same  waa  barred 
by  the  statute  of  limitations.  On  final  hear- 
ing of  the  cause,  the  court  dlBmlssed  the  com- 
plaint for  want  of  equity,  and  plain tUts 
appealed. 

[1]  The  statute,  as  It  existed  at  the  time  of 
the  execution  of  the  deed  of  trust,  provided 
that:  "In  auits  to  foreclose  or  enforce  mort- 
gages or  deeds  of  trust,  It  shall  be  snffidoit 
defense  that  they  have  not  been  brought 
within  the  period  of  limitation  prescribed  by 
law  for  a  suit  on  the  debt  or  liability  for  the 
security  of  which  they  were  given."  Klrby's 
Digest,  I  5399.  This  statute  applied  to  suits 
for  possession  after  sale  under  a  power  of 
attorney,  as  well  as  foredosnre  suits  in  equi- 
ty. American  Mortgage  Co.  t.  Milam,  64 
Ark.  306,  42  S.  W.  417;  Hill  v,  (xregory,  64 
Ark.  317,  42  S.  W.  408. 

[2]  In  Mueller  v.  Light,  92  Ark.  522.  123 
S.  W.  646,  31  L.  B.  A.  (N.  S.)  1013,  where  all 
the  decisions  of  this  court  bearing  upon  that 
statute  are  referred  to,  It  was  held  (quoting 
from  the  syllabus)  that,  "where  the  mortga- 
gor dies  before  the  statute  bar  of  five  years 
applicable  to  the  mortgage  note  has  attached, 
the  statute  of  limitation  which  applies  to  the 
mortgage  Is  the  statute  of  nouclalm,"  and 
tbat  the  right  to  foreclose  Is  barred  where 
the  'debt  itself  la  barred  by  the  statute  of 
nonclalm. 

The  General  Assembly  of  1911  enacted  a 
statute  which  went  into  effect  after  the  debt 
involved  here  was  barred  by  the  statute  of 
nonclalm  and  prior  to  the  commencement  of 
this  action,  amending  the  former  statute. 
It  reads  as  follows:  "In  suits  to  foreclose 
or  enforce  mortgages  or  deeds  of  trust,  it 
shall  be  sufficient  defense  tbat  they  have  not 
been  brought  within  the  period  of  limitation 
prescribed  by  law  for  a  suit  on  the  debt  or 
liability  for  the  security  of  which  they  were 
given.  *  •  *  Provided,  that  In  all  cases 
where  any  Indebtedness  has  been  or  may 
hereafter  be  secured  by  any  mortgage  or 
deed  of  trust,  such  mortgage  or  deed  of  trust 
may  be  enforced  or  foreclosed  at  any  time 
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within  the  period  prescribed  by  law  for  fore- 
closiDg  mortgages  or  deeds  of  trust  so  far  as 
the  property  mentioned  or  described  In  such 
deed  of  trust  or  mortgage  Is  concerned;  but 
no  claim  or  debt  against  the  estate  of  a  dead 
person  shall  be  probated  against  such  estate 
whether  secured  by  mortgage  or  deed  of  trust 
or  not,  except  within  the  time  prescribed  by 
\aw  for  probating  claims  against  estates." 
Section  1.  Act  260,  Acts  of  1911.  p.  256. 
Learned  counsel  on  both  sides  present  for  de- 
dalon  the  qnestlon  whether  the  act  of  1911 
can  be  given  a  retroactlTe  effect  so  as  to  re- 
vive a  debt  already  barred.  But,  as  we  are 
disposing  of  the  case  upon  another  theory, 
that  question  Is  not  reached. 

[1]  If  it  be  conceded  that  the  debt  Is 
barred  as  to  the  estate  of  B.  O.  Hughes,  there 
Is  nothing  In  the  record  to  show  that  It  was 
barred  as  to  Sirs,  lola  Hughes,  the  other 
mortgagor,  who  not  only  Joined  In  the  execu- 
tion of  the  mortgage  bat  who  executed  the 
note  Jointly  with  her  husband.  The  statute 
of  noiuiaims  nerer  began  to  ran  so  far  as 
her  estate  is  concerned,  because  there  had 
been  no  adminlataitlon  thereon,  and  the  debt 
Is  not  barred  as  to  her  estate,  even  under 
tbe  orlgliial  atatnta  before  ameaded  by  the 
act  of  19U.  A.  B.  Bowdre  &  Oo.  r.  Pltta^ 
M  Aric  813. 128  S.  W.  S7. 

TbB  stteet  oC  onr  decisions  oonstrolng  that 
Btatnte  Is  that,  "wben  tbe  debt  la  barred,  the 
rlslit  to  foredoae  tbe  mortgage  la  barred.'* 
Moeiler  t.  Light,  anpra.  If  the  debt  was  not 
barred  as  to  one  of  the  mortgagors  and  obU- 
gors,  then  the  foreclosure  is  not  barred,  even 
thOD^  the  d^  Is  barred  as  to  tbe  other 
obligor,  becanse,  under  the  expresa  terms  of 
the  statnte^  If  the  dd>t  is  not  barred  entirely, 
the  foredosnre  is  not  barred.  The  debt  It- 
sdf  may  be  barred  as  to  one  of  the  obligors 
and  not  cmforcealde  against  him  or  his  estate 
so  tax  as  any  personal  liability  is  concerned ; 
bnt,  the  debt  being  a  Hen  npon  the  mortgaged 
property  as  long  as  it  remains  enforceable 
against  any  of  the  obl^rs,  the  lien  remains 
in  existence  and  can  be  foreclosed.  In, other 
words,  as  long  as  the  lien  aubslsts  as  to  one 
of  the  parties,  It  necessarily  subsists  as  to 
aU. 

[4]  There  Is  no  affirmative  proof  In  the 
record  showing  whether  or  not  the  note  was 
execnted  by  Mrs.  Hughes  for  tbe  benefit  of 
ber  B^iurate  estate,  so  as  to  fall  within  her 
power  as  a  married  woman  to  contract  If 
it  was  for  the  benefit  of  her  separate  estate, 
she  had  the  power  to  enter  Into  the  contract ; 
otherwise  she  did  not  have  such  power  and 
the  contract  was  void.  Crenshaw  t.  Collier, 
70  Ark.  Sr  65  S.  W.  709. 

[S]  Where  salt  Is  Instituted  against  a  mar- 
ried woman  upon  contract  executed  by  her, 
the  burden  Is  upon  the  plaintiff  to  allege  and 
prove  such  a  contract  as  she  Is  competent  to 
make.  Warner  v.  Hess,  66  Ark.  113,  49  S.  W. 
480;  Hardin  v.  Jessie,  146  S.  W.  499. 

[I]  The  rale  Is  also  well  estabUabed  by 


decisions  of  this  court  that,  in  a  suit  to  re- 
cover money  alleged  to  be  due  upon  contract, 
where  the  plea  of  the  statute  of  limitations 
is  interposed,  the  burden  of  proof  Is  on  the 
plaintiff  to  show  that  his  action  Is  not  barred. 
McNeil  V.  Garland,  27  Ark,  343;  Railway  v. 
Shoecraft,  53  Ark.  96,  13  S.  W.  422;  Leigh 
V.  Evans,  64  Ark,  26,  41  S.  W.  427;  Watklns 
V.  Martin,  69  Ark.  311,  65  S.  W.  108,  425; 
Swing  V.  Arkadelphis  Lumber  CO.,  90  Ark. 
394,  110  S.  W.  265. 

[7]  But  neither-  of  the  above-announced 
rules  as  to  the  burden  of  proof  applies  In  the 
present  case,  for  this  Is  not  an  action  Insti- 
tuted by  the  mortgagor  to  recover  upon  con- 
tract nor  against  the  estate  of  a  married 
woman  to  establish  her  liability  for  tbe  debt 
The  plaintiffs  have  come  Into  a.  court  of 
equity  to  restrain  the  foreclosure  of  a  mort- 
gage which  is  not  barred  upon  its  face.  It 
devolved  upon  them  to  allege  and  prove  facts 
sufficient  to  justly  the  court  in  anting  tlie 
relief  for  which  they  prayed.  Tbe  statate 
places  the  burden  of  proof  "on  the  party 
who  would  be  defeated  if  no  evidence  were 
given  on  either  side."  Klrby's  Digest,  |3107. 

The  plalntUEs  in  their  complaint 

that  the  debt  Is  barred  as  to  the  estate  of 
B.  O.  Hughes,  and  th^  state  Cads  sufficient 
to  show  that  It  is  barred  unless  the  act  of 
1913  is  ^ectoal  to  revive  it;  but  there  is 
no  allegation  at  all  with  reference  to  facts 
concerning  the  estate  of  Mrs.  lola  Hughes, 
the  other  obligor.  Nor  la  there  any  juroof  at 
all  as  to  the  material  fiicts  on  that  point 
The  note  and  mortgage  are  introduced  in 
evidence,  and  also  tbe  re  is  afflrnwtive  testi- 
mony to  the  effect  that  Urs.  Hughes  exe- 
cnted tbe  sam^  and.  In  order  to  <ribtain  the 
^traordlnary  relief  of  injunction  against 
the  assertion  of  an  apparently  valid  lien,  It 
devolved  upon  plalntlfTs  to  prove  all  tbe  facts 
essential  to  the  relief  asked. 

The  decree  of  the  chancellor  was  thoefore 
correct,  and  the  same  is  affirmed. 

On  Behearlng. 

[I,  II  It  is  said  that  we  decided  this  case 
on  an  issue  not  presented  below  and  not 
within  the  pleadings.  That  is  a  mistake. 
Appellants  were  plaintiffs  below  and  sought 
to  restrain  foreclosure  of  the  deed  of  trust 
under  tbe  power  of  sale  contained  therein. 
It  was  alleged  that  the  debt  was  barred  by 
the  statute  of  limitations,  and  the  burden  of 
proof  was  on  the.  plaintiffs  to  establish  that 
f&ct  The  Issue  In  tbe  case  was  whether  or 
not  the  debt  was  barred,  and  every  fact  nec- 
essary to  establish  tbe  statute  bar,  either  as 
to  B.  O.  Hughes  or  Mrs.  Hughes,  was  with- 
in the  pleadings.  Plaintiffs'  case  failed  be- 
cause it  was  not  shown  that  the  debt  was 
barred  as  to  both  of  the  mortgagors.  The 
record  does  not  disclose  what  reasons  were 
argued  before  the  chancellor  as  grounds  for 
granting  or  denying  the  Injunction ;  nor  does 
the  record  show  the  chancellor'B  reasons  for 
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refaslng  to  grant  the  Injunction.  He  merely 
entered  a  decree  dismissing  the  complaint 
for  want  of  equity.  If  It  be  conceded,  how- 
ever, that  the  reasons  upon  which  the  chan- 
cellor based  his  decree  are  unsound,  that  af- 
fords no  ground  for  reversing  the  decree  1^ 
upon  the  whole  record.  It  Is  correct  We  try 
chancery  cases  here  de  novo,  on  the  record 
made  below,  and  render  such  decision  as  the 
chancellor  should  have  rendered.  If  the  cor- 
rect result  has  been  reached,  but  on  the 
wrong  ground,  we  affirm  the  decree.  Plain- 
tiffs chose  the  point  of  attack,  and  the  rec- 
ord was  made  and  closed  before  the  case  was 
presented  to  t£e  cbancellor.  Upon  that  rec- 
ord we  find  that  the  correct  decree  was  ren- 
dered,  and  it  becomes  our  duty  to  affirm  it 

There  remains  the  question,  which  we  do 
not  find  It  necessary  to  decide  now,  whether, 
even  if  tbo  proof  had  developed  the  fket  tbut 
Mrs.  Hughes  did  liot  make  tlie  contract  with 
referoice  to  her  separate  estate  so  as  to  bind 
herself  the  statute  bar  had  attached  against 
the  £urecl08nr&  The  validity  of  her  obliga- 
tion as  Joint  maker  of  the  notes  and  as  mort- 
gagor Is  one  question,  uid  the  bar  of  the 
statute  of  limitations  is  quite  another.  If 
there  was  a  cause  of  action  against  ber,  it 
Is  nnquestlmied  that  It  was  not  barred  by 
the  statute  of  limitations  or  by  the  statute 
of  nonclalms ;  and,  since  It  Is  shown  that  she 
encuted  the  notes  and  mortgage  it  Is  a  de- 
batable question  whether  the  foreclosure  was 
barred,  even  if  It  had  been  proved  that  Mrs. 
Hngbes  did  not  make  tbe  contract  with  ref- 
erence to  her  separate  estate; 

In  any  view  of  tbe  case,  upon  tbe  record 
presented,  tbe  decree  is  correct,  ao  tbe  peti- 
tion for  rehearing  Is  denied. 


WESTERN  TJNION  TELEGRAPH  Ca  T. 
SVANa 

(Snpreme  Court  of  Arkansas.  April  14.  IftLS.) 

1.  TsLBOMsroB  AHD  TsuBHOins  a  88*>— lil- 

ABIUTT  FOB  DXLAT  Ilf  DbUVEBT. 

While  a  telegraph  company  would  not  have 
been  liable  for  the  uoDdeuverv-  of  a  message 
misdirected  by  the  sender  to  H.  instead  of  L., 
where,  upon  the  direction  of  the  addressee's 
brother-in-lMT  at  the  usual  additional  diarge 
for  forwardiDg,  it  undertook  to  deliver  it  at 
L.,  it  was  liable  for  any  Callure  to  deliver  it 
promptly. 

[Ed.  Note.— For  other  cases,  see  Telefraphs 
and  Telephones,  Gent  Dig.  f  83 ;  Dec  Dig.  I 

aa*] 

2.  ^mtBO&LPHB  AHD  TKUBPHOHSS  Q  87*>~Da- 

LZVXBT  or  MBBSAaiB— DxuvnT  TO  Fswoir 

OKHSB  THAlf  ADDBE88BI. 

A  delivery  of  a  telegram  to  tbe  addreraee's 
wife  at  his  residence,  to  which  it  was  addressed, 
ma  a  proper  delivery,  especiaUy  where  the  ad- 
dressee testified  tiiat  ^  was  authorised  to  re- 
ceive it. 

[Ed.  Note.— For  other  eases,  see  Telwrapha 
and  Telepbones,  Out  IHg.  H  ZS,  24,  29, 30, 82 ; 
Dec.  Dig.  I  87.*] 


8.  Tbleokaphs  and  nciCPHomcs  Q  38*)— Ia* 

ABILITT  FOB  DBUT  in  DBUVBBT. 

A  delay  of  four  hoars  in  delivering  a  tele- 
gram advising  the  addressee  of  his  mother's 
death,  which,  on  its  face,  showed  the  relati<m 
of  the  parties,  and  that  damages  might  result 
from  a  delay  in  delivery,  where  die  addressee 
resided  within  16  blocks  of  the  telegraph  at- 
Rce,  and  had  advised  the  company  beforehand 
that  he  expected  such  a  message  and  left  his 
address  to  prevent  unnecessary  delay,  was  gross 
negligence. 

[Ed.  Note.— For  other  eases,  see  TOtmBh* 
and  Tel^hones,  Cent  Dig.  1  88;  Dee.  Dig.  | 

8a*] 

4.  Tiligbafhs  and  Tblephonxb  (i  78*)— Ia- 

ABILITT  FOB  DSLAT  IN  DBLIVEBT. 

Where  a  telegram,  advising  the  addressee 
of  his  mother's  death,  after  a  delay  of  four 
hours,  was  delivered  to  his  wife  at  1:10  and 
she  thereupon  called  up  tbe  plumbing  office 
where  he  worked  and,  upon  learning  that  be 
bad  been  sent  out  to  do  a  piece  of  work,  left 
directions  that  he  should  call  her  im  the  tel»- 

Kbone  wlien  he  returned,  and  he  btled  to  return 
1  time  to  take  a  train  and  attend  tlie  funeral. 
It  was  a  question  for  the  Jury  whether  the  wife 
was  n^ligen^  so  as  to  preclude  a  recovery  for 
the  company's  delay  tn  MUng  to  have  a  me*- 
senger  sent  for  the  husband. 

[Ed,  Note.— For  otiher  cases,  see  Telenapha 
and^Telephones,  Cent  Dig.  |  76;  Dec.  D^.  | 

6.  Teleobaphs  akd  Txlkfqonbb  (H  78*)— Le- 

ABJLITT  FOB  DXLAT  XN  DeLIVBBT. 

Whether  the  addressee  of  a  tel^ram,  which 
advised  him  of  the  death  at  his  mother,  waa 
negligent,  so  as  to  preclude  a  recovery  for  tbe 
telegraph  company's  delay  iu  delivery,  In  faiiiox 
to  employ  an  automobile  or  taxicab  to  catch  a 
train  whldi  would  have  enabled  Um  to  at- 
tend the  funeral  was  a  question  for  the  jury, 
where  he  was  a  poor  man,  unaccustomed  to 
using  automobiles  or  taxicabs. 

[Ed.  Note.— For  otiier  caseS|^  see  Telccrapha 
and  Telephones,  Cent  Dig.  {  76;  Dec  Dig.  f 
73.*] 

6.  nXIQBAPHS  AHD  TeLEPHORIS  (I  71*)— DK- 

lAT  XH  Deuvbbt  or  Mebsaok— Akount  or 

Becovebt. 

A  verdict  for  $3,000  for  delay  in  delivery 
of  a  telegram  which  prevented  ue  addressee 
attending  the  burial  of  his  mother  was  exces- 
sive and  would  be  reduced  to  $500,  where  the 
burial  was  not  to  take  place  at  the  mother's 
home  but  In  a  distant  town  in  another  state, 
thus  affording  little  opportunity  for  consolatfcot 
by  being  with  the  members  <a  flu  family  and 
friends. 

[Ed.  Note.— For  oOw  cases,  see  TelMci^ha 
and  Telephones,  Cent  Dig.  |  74;  Dee.  Dig:  | 

71.*] 

Ai^>eal  from  Cttcuit  Gonr^  Prairie  Coun- 
ty; Eugene  Lankford,  Jndgei. 

Actl<m  by  Grover  0:  Evans  against  flie 
Western  Union  Tele«raph  Company.  Judg- 
ment for  plaintiff,  and  defendant  annala. 
Reversed  and  remanded,  unless  plaintiff  flies 
remittitur. 

This  is  an  action  for  damages  for  men- 
tal anguish  alleged  to  have  been  suffered  by 
appellee  on  account  of  the  negligence  of  ap- 
pellant company  In  falling  to  deliver  a  tele- 
gram, advising  htm  of  the  death  of  his  moth- 
er, in  time  for  him  to  attend  the  fnneraL 

His  mother,  whose  death  was  not  unex- 
pected died  in  a  sanatorium  in  Kansaa  City* 
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and  on  Aognst  19,  1912,  hla  brotiiOT  sent 
blm  Uie  following  telegram:  "Kansas  City, 
Hlasonri.  Aogost  19th.  1912.  QroTer  Et- 
ans.  1012  Oalnes  St  Hot  Springs,  Arkansas: 
liother  dead.  WDl  bnry  at  Lawton.  Ifeet 
or  notify  vs  then.  Bert  Brans,  9:12  a.  m," 
A  message  of  like  kind  wwlb  also  dellvend 
to  tbe  operator  at  Kansas  OII7  at  the  same 
time,  addressed  to  hla  brother-in-law,  Ward, 
at  Hot  Springs,  Ark.  This  message  was  eent 
as  a  night  message  and  received  at  Hot 
Springs  at  7 :51  a.  ol,  Angust  20th,  and,  up- 
on the  company's  attempt  to  dellva  it,  the 
discovery  was  made  that  there  was  no  such 
number  on  Galnea  street  In  Hot  Sprli^,  and 
that  Grover  Evans  did  not  live  dme;  the 
operator,  however,  remembering  the  receipt 
of  tbe  other  telegram  to  Ward,  called  him  np 
OD  Uie  ^lone  and  was  informed  that  Ororer 
Bvans  lived  at  little  Itock,  at  the  street  ad- 
dress Klvei,  and  directed  to  forward  the 
message,  which  be  did,  and  notified  the  Kan- 
sas City  office  that  he  bad  done  so.  The 
BUBsage  readied  tbe  Uttle  Bock  offlee  about 
•  o*<dock  m  tbe  morning  of  the  20th,  was  glv- 
en  to  tbe  msBscnger  boy  for  delivery  at  11 :20, 
and  waa  delivered  at  the  bouse  of  appellee, 
about  10  blocks  distant  from  the  telegrai^ 
fifflce,  to  Us  wife  at  1 :10  p.  m.  on  the  same' 
day. 

^V^lant  testified:  That  he  was  the 
youngest  dilld  of  his  mother,  and  that  tb»re 
waa  a  tioee  and  tendn  affection  existing  be- 
tweoi  tiioa;  she  seeming  to  think  more  of 
him  tban  she  did  of  the  other  children.  Tba  t 
be  had,  with  his  wife,  gone  to  visit  her  in 
Kansas  City  in  April  preceding  ber  death  and 
remained  with  her  four  or  five  weeks.  That 
he  knew  when  he  left  that  be  would  not  see 
ber  alive  agtJn,  she  being  sick  with  a  fatal 
malady,  but  opected  to  attend  the  funeraL 
Upon  returning  to  Little  Bock,  he  notified  ap- 
pellant company  of  his  address  and  that  be 
expected  a  death  message,  so  that  It  might  be 
delivered  to  blm  without  d^y.  He  had  In- 
quired once  or  twice  at  the  office  if  the  mes- 
sage had  been  rec^ved  and  asked  again  if 
bis  address  had  been  written  down  and  was 
shown  that  it  had  been.  He  had  also  kept 
the  return  part  of  a  tidiet  from  Little  Bock 
to  Lawton,  O^iL,  expecting  to  attend  the  fu- 
neral there  when  his  mother's  death  occurred. 
He  bad  fO.87  In  the  German  Bank,  and  the 
jgamblng  company,  for  which  he  was  at 
work,  owed  him  about  $5,  and  would  have 
advanced  blm  some  money.  He  said  he 
would  have  gone  to  the  funeral  if  the  tele- 
gram had  been  delivered  In  time ;  would  have 
departed  over  the  Bock  Island  on  the  3:40 
train  that  afternoon  and  reached  LawtoD  tbe 
next  day  at  11:37  a.  m.  He  stated  fnrth^: 
That  be  was  at  home  on  the  day  the  tele- 
gram was  received  until  after  12  o'clock 
noon;  that  be  went  down  to  the  plumbing 
shop  where  be  was  employed  and  went  out 
to  do  some  work  In  the  1100  or  1200  block, 
on  Scott  street,  being  directed  to  the  place 
by  the  man  in  charge  of  the  office.  That 


when  he  returned  to  the  office  from  this  work 
be  was  told  that  his  wife  had  caUed  him  on 
the  phone  and  asked  to  be  called  up  and  be 
called  her  and  was  Informed  of  the  contents 
of  the  telegram  announcing  the  death  of  his 
mother,  and  concluded  it  was  too  late  to  get 
ofT  to  tbe  funeral.  He  had  bis  working 
clothes  on  and  would  have  had  to  go  home 
and  change  his  clothing  and  get  his  ticket 
and  then  stop  at  tbe  bank  and  get  what  mon- 
ey he  had  there  and  then  reach  the  Bock  Is- 
land depot  in  time  for  the  train,  which  be 
did  not  believe  could  be  done  within  the  40 
minutes,  although  he  did  not  consider  taking 
a  taxlcab,  as  be  had  not  been  accustomed  to 
their  use  and  was  not  able  to  ride  in  tbem. 
He  called  up  the  station,  however,  learned 
that  tbe  train  left  at  3:40.  that  the  next 
train  oat  to  Oklahoma  was  at  4  :ESO  the  next 
morning,  which  did  not  connect  with  the 
train  going  to  Lawton.  and  nothing  would  be 
gained  by  taking  it  Instead  of  the  3 :40  train 
the  next  day  to  reach  the  place  of  burial. 

He  sent  two  or  three  telegrams  to  persons 
In  Kansas  City,  asking  whether  and  when 
they  had  started  with  the  corpse  to  Lawton, 
and  also  wired  bis  brother  at  Lawton.  ask- 
ing when  the  funeral  would  occur.  He  start- 
ed to  take  tbe  3 :40  p.  m.  train  on  the  2l8t, 
but  before  getting  on  the  train  was  given  a 
telegram  answering  his  message  from  bis 
brother  at  Lawton,  OkL,  in  charge  of  the 
remains,  advising  that  the  funeral  would 
take  place  at  4  o'clock  that  afternoon  and  he 
did  not  take  the  train.  He  said  further  that 
his  wife  was  authorized  to  receive  the  tele- 
gram, and  It  was  not  disputed  that  it  was  de- 
livered to  her  at  1:10  p.  m.  on  the  20th. 
She  called  up  the  office  of  the  company  for 
which  he  was  working  over  the  telephone 
and  asked  for  blm,  and,  being  told  that  be 
was  not  in,  left  directions  that  he  call  her 
Immediately  upon  his  return.  No  further  ef- 
fort to  reach  him  seems  to  have  been  made. 

The  court  Instructed  the  Jury,  which  re^ 
turned  a  verdict  against  the  tel^^aph  com- 
pany for  $3,000,  and  from  tbe  Judgment 
thereon  It  aivealed. 

Geo.  H.  Fearons,  of  New  Tork  Ottf,  Trim- 
ble &  Trimble,  of  Lonoke,  and  Bose^  Heming- 
way, Gantry  ft  Lougbhorongh,  of  Utile 
Bock,  for  aro^lant  Manning  ft  Ernuaon,  of 
Uttle  So^  fbr  appellee. 

KIBBY,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  court 
erred  in  not  directing  a  verdict  in  its  favor, 
and  that  the  damages  recovered  are  ufies- 
sive; 

[1]  The  telegraph  company  was  under  no 
obligation  to  do  anything  further,  after  it 
sent  the  message.  In  accordance  with  its  con- 
tract, to  its  agent  at  Hot  Springs  and  dis- 
covered that  there  was  no  such  person  as 
the  addressee  living  there,  and  would  have 
iQcurred  no  liability  If  it  had  stopped  its  ef- 
fwta  and  failed  to  deliver  tbe  t^^pram;  but 
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having  undertaken  to  deliver  It  to  the  addres- 
see at  Little  Rock,  upon  the  direction  of  his 
brother-in-law  at  Hot  Springs,  at  the  usual 
additional  charge  for  forwarding,  It  became 
liable  for  negligence  In  falling  to  deliver  it 
promptly.  No  reason  is  shown  for  failure 
to  deliver  this  telegram  for  four  hours  titter 
Its  receipt  at  Little  Bock  at  the  office  of  ap- 
pellant, and  unquestionably,  if  it  had  reach- 
ed the  home  of  appellee  before  noon,  or  be- 
fore bis  leaving  after  noon,  for  his  ^ace  of 
work,  it  would  have  been  received  in  ample 
time  for  him  to  have  reached  the  place  of 
burial  of  his  mother  on  the  morning  of  the 
day  she  was  to  be  burled  In  the  afternoon. 

[21  Neither  will  it  be  questioned  that  a 
delivery  of  the  telegram  to  his  wife,  at  his 
residence,  the  place  to  which  It  was  address- 
ed, at  1:10  o'doclE  was  a  delivery  of  the 
meesage,  and  he  Mma^f  fawwiftti  that  his 
wife  was  authorized  to  receive  IL  W.  U. 
TeL  Ca  T.  Trlssolt  08  Ind.  566.  Appdlee's 
wife  did  not  testif^  in  the  case  on  account 
of  her  condition,  expecting  shortly  to  be  con- 
flned,  and.  If  she  made  any  fortbw  effort  to 
notify  her  husband  ot  the  arrival  of  the  mes- 
sage than  to  call  for  him  over  the  phone  ftt 
the  office  of  the  plumbing  company  for  which 
he  waa  at  work  and  leave  directions  for  him 
to  can  her  immediately  upon  his  return,  it 
ia  not  shown.  * 

[I]  The  tel^aph  company  was  grosaly 
nefl^igent  in  fiiillng  for  tour  boura  to  d^ver 
this  telegram  to  the  addresaea^  within  16 
ldo<^  of  Its  <^ce,  who  had  advised  it  be- 
forehand that  he  expected  a  death  message 
and  bad  its  agents  to  write  down  Ills  address 
that  th^e  might  be  no  mmecesaary  d^ay  in 
the  Aeltvery  thereof.  The  message  on  its 
face  apprised  the  company  of  the  relatltm- 
ship  existing  between  the  parties  and  that 
dam^  might  resolt  from  tlie  delay  In  Its 
delivery.  It  was  through  no  fiiult  of  appel- 
lee that  the  message  did  not  reach  him  soon- 
er, and  the  qnestlon  of  whether  he  was 
chargeable  with  such  oontrilnitory  negligence 
as  would  bar  his  x&BOvery  after  the  message 
waa  in  his  absence  delivered  at  his  home  to 
his  wife  at  1:10  p.  m.,  In  not  being  able  to 
reach  and  take  the  3:40  train  thereafter,  was 
a  question  for  the  jury. 

[4, 1]  Of  course,  he  might  have  had  ample 
time  to  have  done  so  if,  upon  the  phone  call 
of  his  wife  for  him  at  the  plumbing  office, 
after  the  delivery  of  the  telegram  to  her,  a 
messenger  bad  been  sent  to  the  place  he  was 
at  work  to  notify  him  of  the  contents  of  the 
telegram,  and  It  may  be  that  the  wife  was 
negligent  In  not  notifying  the  man  In  charge 
of  the  plumbing  office,  under  whose  direction 
he  was  at  work,  of  the  contents  of  the  mes- 
sage, and  requesting  him  to  send  a  messenger 


for  her  husband.  Instead  of  leaving  directions 
npOD  not  finding  him  In  that  he  call  her  upon 
the  phone  immediately  upon  his  return.  Such 
procedure  might  have  resulted  in  the  receipt 
of  the  information  by  appellee  In  time  for  him 
to  have  taken  the  train  and  attended  the 
funeral  of  his  mother,  but  it  might  not  have 
been  practicable  for  the  plumbing  office  to 
send  a  messenger  for  appellee,  and  it  might 
have  refused  to  do  so,  and  we  cannot  say,  as 
a  matter  of  law,  that  this  was  such  n^li- 
gence  chargeable  to  him  as  would  bu  bis 
recovery.  Neither  will  this  court  say,  as  a 
matter  of  law,  that  appellee  was  guilty  of 
such  negligence,  after  receiving  Information 
of  the  receipt  of  the  telegram  upon  his  re- 
turn to  the  plumbing  office,  40  minutes  before 
the  departure  of  the  train,  in  not  reading 
the  station  In  time  to  take  the  train  and 
arrive  at  Uia  funoal,  under  the  ctrcnm- 
atances  at  this  caa&  He  was  a  poor  man, 
accustomed  to  traveling  upon  the  street  cars, 
and  concluded,  knowing  the  adiedole  ct  the 
street  cars  as  he  did,  that  be  would  not  have 
time  to  reach  home,  change  hla  ctothee,  get 
his  ticket,  stop  at  the  bank  and  draw  Us 
mon^  therefnm),  and  tmeb.  the  d^t  In 
time.  of  coarse,  could  have  been  done, 
'if  he  had  resorted  to  the  use  ot  an  automo- 
bile or  tazicab,  but  he  was  not  accustomed 
to  this  method  of  rapid  transit,  and  this 
court  cannot  say,  as  a  matter  of  law,  that  he 
was  negl^ent  in  faiUng  to  employ  it  nnder 
the  circumstances  and  in  the  emergency  and 
under  the  shock  of  the  realisation  of  the 
death  of  hla  mottier,  which,  although  ex.- 
peeted,  waa  necesaarlly  a  shock;  tt  waa 
properly  a  question  for  the  Jury,  under  idl 
the  circumstances,  as  to  wbethw  or  not  be 
waa  guilty  of  such  negligence  in  failliw  to 
reach  the  train,  after  he  received  the  In- 
formation of  the  oontenta  of  the  message^  In 
time  for  arrival  at  the  place  of  his  mother's 
funwal  before  the  intwment,  and  the  jury 
bare  decided  the  qnestton  in  hla  flavor,  upon 
instructions  which  we  do  not  find  enoiuom. 

[I]  The  court,  however,  is  of  tibe  opinion 
th&t  the  verdict  Is  grossly  excessive.  The 
burial  was  not  to  take  place  at  the  home  of 
the  man's  dead  mothw  among  hla  r^tlves 
and  the  family's  friends,  but  In  a  distant 
town  in  another  state,  away  from  the  place 
of  death,  where  the  body  was  taken  for 
burial,  and  little  opportunity  could  be  afford- 
ed for  consolation  by  being  with  the  mem- 
bers of  the  family  and  friends.  W.  tT.  TeL 
Co.  V.  Oarllngton,  101  Ark.  487,  142  B.  W. 
854. 

If  a  remittitur  is  mtered  within  15  days, 
reducing  the  Ju^igment  to  ffiOO,  It  will  be 
affirmed,  otherwise  it  is  reversed  and  the 
cause  remanded  for  a  new  trial 
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GREENWOOD  T.  STATE. 
(Sapreme  Court  of  Aikanaoa.  April  21,  1013.) 

1.  ClUOHAI.  liAW  (I  1168*)  —  APPUI.  — COH- 
CLUSIVENEas  OF  lONDINGB. 

The  finding  of  the  trial  judge  that  defend- 
ant'i  teetiioony  as  to  the  iuTotuotary  character 
of  hi*  confession  was  not  true,  is  conclusive  on 
appeal,  unless  the  court  abused  its  discretion 
or  the  confession  was  fairl;  traceable  to  prohib- 
ited influences. 

[Ed.  Is'ote.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  3061-800S,  S070,  3U71. 
3074;  Dec.  Dig.  }  1&8.*] 

2.  Cbucinal  Law  ({  619*)  —  Cohfessionb  — 

VOLUNTABT  ChABACTEB. 

Confessions  of  guilt,  to  be  admissible,  must 
be  free  from  official  inducement  working  either 
upon  defendant's  hope  or  fear;  but  a  coafession 
Bude  without  threat  of  injury  or  promise  of 
reward,  and  in  the  absence  of  any  influeuoe 
swerving  him  from  the  truth,  is  voluntary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  H  1163-1174;  Dec.  Dig.  S 
SIO.*] 

3.  CuMiHAL  Law  (I  519*)  —  Confessiohs 

FOKU  OF  QUBSnON. 

A  confession  is  admissible,  though  it  is  elic- 
ited by  questions  to  the  accused  either  by  an 
officer  or  by  a  private  person,  and  even  though 
the  form  of  the  question  assumes  the  prison- 
er'! guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1163-1174;  D«c  Dig.  { 
519.*} 

4.  Ceiionai.  Law  (S  618*)  —  CoNrEJSSioHS  — 
Caution  as  to  Use  Against  Accused.— 

That  a  confession  is  made  without  caution 
to  the  accnsed  that  it  might  be  used  against 
him  does  not  render  it  incompetent  unless  In- 
validated by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I-aw,  Cent  Dig.  fiS  1157-1162;  Dec  Dig.  S 

518.  *] 

&  Cbihinal  Law  H  S19*)  —  CoNFEsaioiia  — 

TOLUNTABT  GHABACTRB. 

Defendant's  confessioo,  though  obtained 
without  warning  that  it  might  be  used  against 
bim  and  by  persistent  questioning  on  the  part 
of  the  officers,  but  without  deception  or  hope 
of  reward,  or  any  threat  or  inducement  other 
than  the  remark  that  it  would  be  better  for  his 
conscience  if  he  told  everything,  was  admissible 
u  a  voluntary  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1163-1174;  Deiv  Dig.  S 

519.  *] 

6.  CBtHiKAL  Law  (|  671*)  —  Cohfesbioks  — 

DETEBMCfATION  OF  ADMISSlBILirT  —  WITH- 
DRAWAL OF  Jury, 

The  approved  practice  is  to  withdraw  the 
jury  while  the  court  is  hearing  evidence  to  de- 
termine whether  a  confession  is  admissible^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  IfiOl.  15^;  Dec  Dig.  S 
671.*] 

7.  CwMiNAi.  Law  (J  1168*)— Review- Habm- 

LBSa  ERBDB— CONDDCT  OF  TrIAL. 

Where  defendant's  confession  was  admit- 
ted, error,  if  any,  in  not  withdrawing  the  jury 
while  the  court  was  hearing  evidence  to  deter- 
mine its  admissibility  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  IS  3124,  3125,  3129-3136, 
3144;  Dec  Dig.  S  116a*] 

8.  Cbiminal  Law  d  635*)  —  Confessions  — 

COUtOBOBAnON. 

Under  Kirby's  Dig.  S  2386,  providing  that 
a  confession,  unless  made  in  open  court,  will 


not  warrant  a  conviction  unless  accompanied 
with  other  proof  that  such  offense  was  commit- 
ted, there  must  be  independent  evidence  to  es- 
tabliih  that  the  crime  was  actual^  cominltted 
by  some  one. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1225,  md;  Dee.  Dig.  I 
535.*] 

9.  HouiciDE  (8  253*)— MiTBDEB— Evidence. 

Evidence  held  to  sustain  conviction  of  mur- 
der in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  81  523-632;  Dec.  Dig.  |  253.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Robt  J.  Lea,  Judge. 

Elijah  Greenwood  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals  Af- 
firmed. 

Elijah  Greenwood  was  indicted  for  the 
crime  of  murder  in  the  first  degree,  charged 
to  have  been  committed  by  klUtog  Alice 
Turner.  The  testimony  on  tbe  part  of  the 
state  is  substantially  as  follows:  On  the 
29th  day  of  November,  1913,  some  boys  were 
hunting  near  Sweet  Home,  In  Pulaski  coun- 
ty, Ark.,  and,  as  they  say,  betwem  1  and  2 
o'clock  ta  the  daytime  thej  fonnd  the  body 
of  Alice  Turner,  who  had  been  recently 
killed.  Her  body  had  been  dragged  from  ft 
path  through  a  fence  and  from  six  to  ^Igbt 
feet  into  the  woods.  A  physician  examined 
ber  body  and  found  a  gunshot  wound  right 
In  the  middle  of  the  back  of  hee  skull  just 
above  the  neck.  Her  skin  and  hair  around 
the  wound  were  powder  burned,  and  the 
entire  charge  was  inside  the  bIcuIL  The 
physician  said  that  death  was  probably  in- 
stantaneous. He  exhibited  some  gun  wads 
that  he  took  from  ber  skull  and  stated  that 
they  were  the  same  size  as  a  12-gange  gun 
wad.  Tfae  body  was  still  warm  when  It  was 
examined.  A  d^ty  sheriff  {ricked  up  an 
empty  gun  shell  which  was  lying  near  the 
body.  It  was  a  12-gauge  shell  and  was  mark- 
ed "New  Chief."  There  were  signs  of  a 
struggle  In  the  path,  and  a  conaldenLble 
amount  of  blood  was  fouml  thera  The  hus- 
band of  the  deceased  testified  that  she  had 
^86  which  she  was  accustomed  to  carrying 
In  a  purse  in  her  corset  Hec  money  and 
purse  were  missing  when  her  body  was 
found.  He  said  he  was  notified  of  her 
death  between  12  and  1  o'clock  in  the  day- 
time. The  daughter  of  the  deceased  testi- 
fied that  her  mother  left  home  between  10 
and  11  o'clock  In  the  morning  to  go  over  to 
Mrs.  Pearson's,  about  half  a  mile  distant. 
Her  body  was  found  in  about  300  yards  of 
Pearson's  bouse. 

W.  A.' Pearson  testified:  "On  the  29th 
day  of  November,  1912,  my  wife  and  I  went 
over  to  the  depot  near  our  house  and  took 
the  train  for  little  Bo<^  about  10  :S0  o'clock 
in  the  morning.  Our  purpose  In  goIt%  there 
was  to  make  a  payment  on  a  lot  which  we 
had  bought  from  the  Southern  Trust  Com- 
pany. We  made  the  payment  and  transacted 
some  other  business  and  got  bade  home 
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about  4  o'dock  In  tbe  aftemooo.  Whoi  I 
got  home  my  back  door  waa  broken  open, 
my  shotgnn  waa  gone,  and  alao  a  10-ponnd 
bucket  of  lard  wblch  had  never  been  cj>eoed. 
Mj  gxm  had  my  name  on  It  I  alao  ndaaed 
ttiree  gnn  sfaeUa." 

Tbe  teatlmony  of  tiie  wite  of  W.  A.  Fmt^ 
eon  waa  aubataatlally  the  sam^  and  other 
witnesaes  tesUfled.that  they  aaw  than  talce 
the  train  about  10:30  o'dodc  In  ttte  morning 
on  the  day  that  Alice  Turner  waa  klUed, 
and  that  nether  of  them  had  a  gun.  An 
accountant  for  the  Southern  Truat  Gompany 
tcBtlfled  that  Pearson  came  into  the  South- 
em  Trust  Company  and  paid  $46.00  on  the 
day  In  queatlon.  Tbe  daughter  of  the  de* 
ceaaed  testified  that  they  can  bear  the  train 
■top  and  when  It  goes  Qirough  from  tbtit 
honae.  That  hw  mother  did  not  leave  home 
on  tbe  day  ahe  waa  kUled  until  after  tbe 
10  o'clock  train  for  little  Kodk  had  gone  by. 

J.  G.  Shocks  teatlfied :  **I  run  a  sawmill 
about  three  or  four  miles  from  tbe  place 
where  Alice  Turner  was  killed.  I  rcanonber 
the  day  aba  waa  killed,  and  on  that  morning, 
about  0  or  10  o'clock,  I  met  the  d^mdant, 
and  atral^t  through  from  the  bonae  at 
wblidi  I  met  him  to  the  acme  of  the  killing 
was  about  a  mile  and  a  balf  or  two  mUea." 

W.  F.  Hobbs,  a  deputy  abeidff,  teatlfied 
that  he  was  bom  and  raised  In  that  n^gh- 
borhood,  and  tbat  from  the  house  Shocks 
was  talking  about  wbwe  be  met  tbe  dc^d- 
ant  to  where  the  killing  occurred  was  about 
half  a  mile  straight  tiirougb.  A  aecondband 
Btoreke^>er  at  Sixth  and  Center  streets,  in 
the  dty  of  little  Rock,  testified  that  be 
boui^t  a  shotgun  from  tbe  deteudant  about 
2  o'tiloi^  In  tbe  afternoon  of  the  day  that 
Alice  Turner  waa  killed.  That  be  was  not 
acquainted  with  tbe  defendant,  but  the  de- 
fendant gave  bis  name  as  W.  A.  Pearson, 
and  that  name  was  on  the  gun.  That  the 
defendant  limped  a  little  when  he  went  out 
That  the  defendant  was  accompanied  by 
another  man.  (Here  W.  A.  Pearson  is  pre* 
aented  to  the  witneaa  and  wltneas  testified 
that  he  was  not  the  man  who  waa  with  the 
defendant)  That  tbe  deltaidant  at  the  time 
had  a  rabbit  with  him.  The  gun  la  exhibited 
to  the  witness,  who  identifies  it 

Another  witness  for  the  state  testified  that 
about  2  o'dodc  p.  m.  on  the  day  of  the  kill- 
ing the  defendant  aold  a  rabbit  to  a  barten- 
der in  Us  presoice. 

After  having  proved  by  tbe  ofilcers  ttiat 
the  defwdant  voluntarily  and  of  bis  own 
tree  will  made  confessions,  W.  H.  Hbbbs, 
one  of  the  office  who  was  InvestlgattDg  the 
crimes  testified:  *Down  at  tbe  city  hall  tbe 
negro  said,  'Mr.  HoUbs,  I  will  tdl  yon  every- 
thing ;  I  baje  known  yon  longer  than  any 
of  the  rest  of  the  people  bore ;  I  had  rather 
tell  yon.'  He  ^t  down  oa  his  knees  In 
front  of  me  and  put' his  hands  on  my  knee. 
I  was  sitting  on  a  UtUe  stooL  I  said.  'AU 
right  commence.'  This  Is  his  language,  as 
tar  as  I  can  ronaabari  *I  went  in  Pear- 


son's houses  broke  open  llie  baift  door,  went 
in  and  got  a  shotgun,  and  pldced  up  some 
shells,  I  don*t  remember  bow  many.  I  oome 
out  of  tbe  house,  and  come  on  down  the 
path  and  met  the  Turner  woman;  I  qtoke 
to  her.  We  sat  down  on  tbe  root  of  a  . 
little  tree,  where  tbe  rain  bad  washed  tbe 
dirt  off  tbe  root  She  had  a  lunch ;  I  help- 
ed her  eat  her  lunch.  I  th«i  made  a  prop- 
osition to  her,  and  offered  bet  fl;  I  aAed 
bee  fox  aom%  and  she  told  me  that  she  did 
not  have  to  do  it  that  dieap ;  that  she  had 
plenty  of  num^,  and  she  pnlled  out  and 
showed  me  some  money.  I  grabbed  a  flO 
bllL  We  got  to  scuflUng  over  tbe  money, 
and  I  made  up  my  mind  to  get  It  aU.  I 
grabbed  it  all,  and  stepped  ofl!  and  shot  bar. 
She  hollered.  "Ob,  Ltmly,  you  shot  mer  I 
broke  and  run,  went  throui^  the  woods, 
across  tbe  j^e,  went  out  by  a  spring,  what 
we  used  to  call  Neuly  %rlng,  down  thaw 
at  Iindsay*s  Parte  Walked  up  tbe  railroad 
tratft  to  Abelefs  mill,  at  the  foot  of  Sevens 
teenth  street,  and  walked  from  there  to 
SAxth  and  Center,  and  sold  the  gnn  to  a 
pawnbrokw.'  He  said  be  stopped  at  Slxtb 
and  Cmter  and  bought  a  rabbit  out  of  a 
WIUEW,  st^vped  in  and  sold  the  gun  to  a 
pawnbroker,  and  went  from  there  down  to 
Second  and  Scott,  and  sold  the  rabbit  to  a 
negro  porter  In  a  saloon  there.  He  ssid 
that  be  got  $01 ;  he  said  be  took  the  money 
home  and  put  it  In  tbe  comer  of  the  bonae^ 
behind  a  table  leg,  In  the  kitchen,  and  set 
a  quart  bottle  up  against  it  He  said  it  waa 
in  a  tobacco  aadL  I  aSked  him  if  the  mon^ 
was  tbere  then,  and  be  said  It  waa.  We 
went  down  in  an  automoMle  and  found  Ute 
table  erectly  like  be  said,  and  a  quart  bottle 
sitting  by  the  table  leg  in  tbe  comer,  bat 
the  money  was  not  there.  The  statement  he 
made  to  me  was  without  promises,  threats, 
cowdwi,  and  nuule  bim  voluntarily,  t 
was  sitting  on  one  of  the  stools  that  we 
used  fbr  our  BertllUon  measnremoits,  and 
he  was  sitting  on  the  small  one.  He  got 
down  off  the  stool  on  bis  knees,  and  volun- 
teered, saying,  *I  will  t«ll  yon  everything.' 
His  brother  waa  arrested  at  the  time,  and 
be  told  us  his  brotha  was  Innocent;  that 
there  was  no  one  on  earth  knew  anything 
about  it  ezc^t  himself.  He  said  be  bad 
started  to  the  mill  that  momtnft  and  met  tha 
owner  of  the  mill,  and  worked  about  15  min- 
utes, when  the  mill  broke  down."  A  written 
confession  of  tbe  defimdant  to  sabstantially 
the  same  effect  was  also  Introduced  In  evi- 
dence. 

The  dfifiBudant  for  blmaelf  testlfled: 
waa  arrested  Tuesday  night,  on  the  8d  of 
Decunbw,  about  7:30.  Tlmy  carried  nw 
down  to  the  courthouse,  but  did  not  ask  me 
any  questions  that  night  Wednesday  morn- 
ing they  took  me  over  to  the  courthouse  and 
questioned  me  until  about  noon  about  the 
killing  of  Mn.  Turner.  I  did  not  know  any- 
thing about  It,  more  than  I  heard  from  tbe 
folks  that  come  to  the  Inquest  I  ooma  to 
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town  tbe  night  I  was  arrested  to  see  Sdplo 
JoDee  to  hare  him  find  out  about  a  warrant 
that  I  understood  they  had  for  me  tor  carry- 
log  a  i^stol.  I  was  In  town  on  the  day  of 
the  kilUng  from  about  10  or  11  o'clock 
tmtU  2  o'clock  that  evening.  On  Friday 
morning  I  started  to  Mr.  Shooks'  mill,  where 
I  had  been  woriilng.  I  met  him  on  the  road, 
and  asked  him  if  the  mill  was  running  to- 
day. He  told  me  that  the  mill  was  going  to 
ran.  but  that  he  had  no  place  for  me;  I 
turned  around  and  come  back  home,  and 
bron^t  my  bucket  back  In  which  I  had  my 
dinner;  I  had  a  shotgun  besides;  I  stayed 
around  home  Tin  til  10  o'clod^  then  came  on 
down  and  caught  the  train  at  Sweet  Hom^ 
at  10:05.  After  I  got  to  Little  Bock  I  went 
down  to  the  labor  office,  at  Markham  and 
Ualn,  and  inquired  what  kind  of  work  the 
kbor  agent  had.  I  vrmt  on  down  to  Cum- 
berland street,  between  Second  and  BCark- 
ham,  and  stayed  around  town  a  consider- 
able while;  then  I  went  out  to  Eleventh 
and  Broadway,  where  my  sister  used  to 
live,  but  she  had  moved;  I  came  on  down 
to  Sixth  and  Center,  where  I  bought  a 
tabblt  out  of  a  wagon  for  a  dime ;  I  walked 
In  the  saloon,  and  was  getting  a  drink,  when 
Pearson  walked  in ;  he  claimed,  that  he  had 
no  money;  that  he  bad  been  paying  off 
some  d^ts.  He  had  a  breech-load«r  gnn  In 
his  hand,  and  wanted  to  sell  it  to  me  for 
<2.  I  offered  him  a  dollar  for  It,  and  he 
udd  that  he  would  not  take  It;  I  told  him 
that  he  ought  to  be  able  to  get  a  dollar  for 
It,  and  he  told  me  that  if  I  would  get  a 
doUar  for  It  he  would  give  me  a  qnartor 
and  kH  I  wanted  to  drink.  He  showed  me 
Ms  name  engraved  on  the  barrel.  He  wait 
in  with  me  In  tbe  pawnbroker's  office,  and 
I  told  the  boy  we  wanted  $1-60  for  It  He 
asked  whose  gnn  It  was,  and  I  told  him 
W.  A.  Pearson's  gun.  He  said  that  he  would 
give  $1  for  It.  and  that  when  we  came  back 
next  Saturday  we  could  get  It  badt  again 
by  giving  $1^  for  it  Pearson  bought  me 
some  beer  and  give  me  a  quarter,  and  I  left 
and  crossed  over  to  Mr.  Dan  lAzarus',  where 
I  sold  the  rabbit  for  16  cents.  I  went  down 
to  the  different  places,  trying  to  buy  some 
meat,  and  finally  bought  some  stockings 
down  at  Mr,  Baum's.  I  saw  some  women 
that  I  come  up  on  the  train  with,  and  told 
them  that  I  was  going  badt  on  the  wagon, 
if  I  could  find  Luther.  I  come  on  down 
home  in  Luther's  wagon.  I  did  not  buy  any 
groceries  that  day.  I  got  $3.70  on  Saturday 
from  Mr.  Shooks  for  working  down  at  the 
mill,  and  bought  76  cents  worth  of  meat 
firom  Smith  &  Bstes,  a  24-iWQnd  sadc  of 
meal,  16  cents  worth  ot  sugar,  a  dime  can 
of  coffee,  a  10-pound  bucket  of  lard,  a  dime 
box  of  snuff,  and  40  omtB  worth  of  feed.  I 
had  three  brown  sh^s  and  one  Une  shell 
down  at  the  hoas&  The  coat  and  pencil 
yon  have  there  belongs  to  me.  Those  are 
my  overalls.  The  blood  on  my  overalls  ma 
cauMd  hj  a  dild^en  I  killed  Saturday  limit- 


ing for  breakfast  I  do  not  know  where  W. 
A.  Pearson  or  Jim  Turner  lives." 

In  rebuttal  the  state  Introduced  testimony 
as  follows:  >. 

Frank  doar  testified:  "I  run  a  store  at 
Sweet  Home.  On  the  day  of  the  killing 
I  was  in  little  Rock,  and  about  1  o'clodi 
p.  m.  on  that  day  on  my  way  home  I  met 
the  defendant  walking  towards  little  Ro<^ 
He  had  a  gnn  In  one  hand  and  a  rabbit  in 
the  other." 

Mrs.  Anna  Willis  testified:  "On  the  day 
Alice  Turner  was  killed  I  came  np  to  Little 
Bock  from  Sweet  Home  on  the  10  o'clock 
train.  We  w«it  to  the  station  a  good  while 
before  the  train  came.  I  saw  all  the  people 
that  got  on  the  train,  and  the  defendant 
was  not  there." 

L.  Faust  testified:  "There  Is  a  spring 
near  where  Alice  Turner  was  killed,  called 
Martley  Spring.  About  11:30  o'clock  a.  m. 
on  the  morning  of  the  killing,  while  unload- 
ing logs  from  a  wagon,  I  saw  a  man  come 
from  that  direction.  He  had  a  pair  of 
overalls  on  and  was  running  with  a  bucket 
and  a  gun  In  his  hand.  A^ut  12 :30  o'clock 
p.  m.  I  beard  a  commotion  of  hunters  and 
learned  that  Alice  Turner  had  been  killed. 
The  man  I  saw  running  was  running  direct- 
ly away  from  where  the  body  was  found  and 
going  in  the  direction  of  Sweet  Home  pike. 
He  Umped  a  littie." 

£)mma  Hampton  testified:  "On  the  morn- 
ing that  Alice  Turner  was  killed  I  saw  her 
pass  my  house  between  11  and  12  o'clock, 
going  over  towards  Pearson's  house-  I  was 
helping  my  father,  L.  Faust,  unload  a  wagon. 
He  called  my  attention  to  a  colored  man  who 
seemed  to  be  running.  The  man  was  coming 
fiom  the  direction  from  where  the  body  was 
found.  I  did  not  pay  any  attention  to  him 
and  do  not  know  wheth^  he  had  a  gun  and 
a  bucket  in  his  hand  or  not" 

O.  N.  McCracken  testified:  "On  the  day 
Alice  Turner  was  killed  I  met  the  defendant 
about  1  o'clock  p.  m.  between  Sweet  Home 
and  Little  Rock.  He  was  about  a  mile  and 
a  half  from  Martley  Cut  and  I  Judge  about 
2%  miles  from  Main  street  He  had  a  gun 
and  rabbit  in  his  hand  and  was  going 
towards  little  Rock." 

Two  loaded  gun  shells  were  found  In  the 
defendant's  house,  and  they  were  of  the 
same  size  and  brand  as  the  empty  shell  that 
was  found  near  the  body  of  the  deceased, 
and  contained  the  same  size  shot  as  were  tak- 
en from  the  head  of  the  deceased.  A  pair  of 
overalls  was  also  found  there  which  were 
sprinkled  with  blood.  Other  facts  will  be 
stated  In  the  opinion. 

The  Jury  returned  a  verdict  of  guilty  of 
murder  in  the  first  degree,  and,  from  the 
Judgment  rmdered,  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court 

It  J.  Brown  and  IL  B.  Bose^  both  of 
little  Bock,  for  appellant  Wm.  L.  Moose, 
Atty.  Clen.,  and  Jno.  P.  Streepey,  Ant  Atty. 
Gen.,  for  the  Stata 
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HART,  J.  (after  stating  the  facts  as 
above).  The  principal  ground  relied  upon 
for  a  reversal  by  the  defendant  is  that  the 
confession  of  the  'defendant  was  not  volun- 
tarily made,  and  this  is  the  most  serious 
question  In  the  case.  The  defendant  himself 
testified  that  the  officers  who  had  him  In 
custody  stripped  htm  naked  and  commenced 
questioning  him.  That  they  threw  him 
across  the  box  that  he  was  edttltig  on  and 
then  whipped  bim.  That  they  cursed  him, 
blindfolded  him,  put  a  wire  on  his  thumb, 
and  then  shocked  him  with  an  electric 
battery  for  20  minutes.  That  one  of  the 
oQlcers  then  took  a  rubber  hose,  about  the 
size  of  a  gun  barrel,  and  struck  him  across 
the  head  and  knotted  him  over  in  the  cor- 
ner. Tbat  they  then  kicked  him  around, 
knocked  him  down,  and  beat  him  severely, 
and  tbat  It  was  under  these  circumstances  be 
made  the  confession.  His  brother  to  some 
extent  corroborated  his  testimony  In  this 
respect.  It  was  shown  on  the  part  of  the 
state  that  several  officers  had  access  to  him 
and  were  investigating  the  crime  with  which 
he  was  charged.  These  officers  were  put 
under  the  rule,  and  each  one  positively  and 
explicitly  denied  that  they  cursed  him, 
abused  him,  beat  him,  or  in  any  wise  mis- 
treated or  threatened  him.  They  say  that 
they  used  no  profane  or  abusive  language  in 
his  presence,  and  that  they  did  not  threaten 
or  mistreat  him  in  any  way.  That  they  held 
out  no  inducement  whatever  ^ther  of  hope 
or  fear  to  make  him  confess  the  crime  with 
which  he  was  <Aarged.  This  proof  was  made 
by^tbe  state  before  the  confession  was  in- 
troduced in  evidence,  and  also  after  the  de- 
fendant had  testified  to  the  abuse  and  mis- 
treatment of  himself.  The  officers  spedflcal- 
ly  denied  the  statements  made  by  him  and 
reiterated  that  they  had  neither  by  threats 
nor  by  promise  of  reward  or  benefit  Induced 
the  dctfaidant  to  make  the  confesdon. 

[1]  The  trial  Judge  found  tbat  the  testi- 
mony of  the  defendant  was  not  true  and  ad- 
mitted his  confession  in  evidence,  and  his 
finding  Is  conclusive  on  appeal,  unless  we 
sboold  find  that  the  trial  court  abused  its 
discretion,  and  that  the  confession  is  fairly 
traceable  to  prohibited  influences.  Smitb  v. 
State,  74  Ark.  387,  85  S.  W.  1123. 

[2]  In  regard  to  the  admissibi'lity  of  con- 
fessions by  the  defendant  In  the  case  of 
Toung  T.  State.  GO  Ark.  501,  8  S.  W.  828,  the 
court  said:  "The  well-established  rule  is: 
That  confessiona  of  guilt,  to  be  admissibly 
must  be  free  from  the  taint  of  official  induce- 
ment proceeding  ^ther  from  the  flattery  of 
hope  or  the  torture  of  tear.'  The  object  of 
this  rule  is  not  to  conceal  crime,  bnt  to  pro- 
tect the  accused  ttom  the  effects  of  a  talae 
confession  Induced  by  the  hope  of  gaining, 
thereby,  relief  or  some  temporal  advantage. 
A  confession  made  In  the  absence  of  any 
threat  of  temporal  injury  or  promlae  <tf  a 
temporal  reward  or  advantage^  in  req)ect  to 
the  diarge  against  hUn,  In  the  abeoice  of 


snch  Influence  as  might  Bwerve  bim  from  the 
truth,  would  be  voluntary  and  admissible  as 
evidence  against  the  accused.  Under  such 
circumstances,  It  would  be  unreasonable  for 
him  to  make  admissions  calculated  to  bring 
upon  himself  the  consequences  of  crime,  un- 
less they  were  true." 

[3-5]  The  evidence  shows  that  the  defend- 
ant was  arrested  on  Tuesday  night  following 
the  day  that  Alice  Turner  was  killed.  His 
brother  was  also  arrested  charged  with  com- 
plicity in  the  crime.  The  defendant  was 
placed  in  Jail  and  was  not  questioned  by  the 
officers  the  night  be  was  arrested.  The  next 
morning  they  took  him  out  of  Jail  and  car- 
ried htm  to  the  dty  hall,  where  they  in- 
formed him  of  the  evidence  they  had  against 
him.  They  questioned  him  as  to  his  where- 
abouts on  the  day  of  the  killing,  and  finally 
he  made  the  confession  testified  to  by  Hobbe, 
one  of  the  officers.  He  was  not  cautioned  or 
warned  by  the  officers  that  any  statements 
^e  mli^t  make  would  be  used  In  evidence 
against  bim.  It  would  extend  the  opinion  to 
an  unreasonable  lengUi  to  set  out  In  detail 
all  the  evidence  In  regard  to  the  confession. 
It  Is  sufficient  to  say  that,  according  to  the 
testimony  of  the  officers,  they  held  out  no 
inducement  to  him.  They  did  not  threaten 
him  in  any  way  and  did  not  hold  out  any 
hope  of  reward  or  benedt  to  him  tbat  might 
accrue  If  he  should  make  a  confession.  Bnt 
It  is  fairly  inferable  from  all  the  evidence 
which  we  have  carefully  read  and  considered 
that  the  confession  was  obtained  by  persist- 
ent questioning  on  the  part  of  the  officers. 
As  we  have  already  seen,  the  defendant  was 
entitled  to  stand  mute  If  he  so  chose  and  to 
have  no  confessions  used  against  him,  save 
a  voluntary  statement  and  not  one  extorted 
by  fear  or  Induced  by  promises.  Was  be 
derived  of  this  right?  A  careful  considera- 
tion of  the  evidence  leads  us  to  the  conclu- 
sion that  the  trial  court  was  warranted  in 
finding  that  the  officers  held  out  no  induce- 
ment to  him.  No  dec^tlon  was  used  to  in- 
fluence the  defendant  to  make  his  statem«it 
No  hope  of  reward  or  benefit  was  held  out 
to  him.  No  threat  of  any  kind  was  made 
against  him.  No  Inducement  was  held  out 
to  the  defendant  that  would  naturally  con* 
vey  to  his  mtad  that  he  would  gain  some 
advantage  if  he  confessed.  They  did  urge 
him  to  tell  the  truth,  but  in  the  same  con- 
nection said:  "It  will  be  better  for  your 
conscience  If  you  Just  come  up  and  tell  every- 
thing tbat  happened;  you  wUl  feel  better." 
This  negatives  the  Idea  that  they  int^ded 
to  convey  to  bis  mind  that  be  would  receive 
any  temporal  benefit  by  making  a  confteslon. 
Sudi  a  statement  would  not  naturally  con- 
vey to  bis  mind  tbat  he  would  gain  some  aA* 
vantage  if  he  confessed.  In  tbe  case  of  Aus- 
tin V.  State,  14  Ark.  G65,  fb/s  court  quoted 
witb  aiqproval  tbe  statement  of  Mr.  Green- 
leaf  to  the  ettect  that  a  oonfMslai  la  admis- 
sible, though  it  is  elicited  by  questions, 
whether  put  to  a  prisoner  by  an  office  or  by 
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private  imaons,  and  that  the  form  of  tbe 
question  Is  Immaterial  to  the  admissibility, 
erm  thonsb  It  aaaomeB  tbe  priaoner's  gnllt. 
In  12  eye.  p.  468,  it  Is  said  that  the  fact 
that  a  Tolnntary  confeHkm  is  made  without 
the  accused  having  been  cautioned  or  warned 
that  it  niifl^t  be  used  against  him  does  not 
render  It  Inomipetent  nnless  a  statate  in- 
ralldates  a  confession  made  where  the  ac- 
ensed  Is  not  first  canttoned.  To  tbe  same 
effect  Is  Underbill  on  Criminal  EMdoiee 
(2d  Ed.)  i  130:  Wharton's  Criminal  EM- 
denee  0Mb  Bd.>  t<^  2,  par.  676a  In  tbe  ap> 
plieatloD  «t  these  ^rind^es  of  law  to  the 
fiscts  under  which  the  confession  in  the  In- 
xtant  case  was  made,  we  do  not  think  the 
trial  court  caned  in  holding  that  the  confes- 
sion ms  Tolnntary.  In  so  boldtag  we  do  not 
wish  to  be  nnderstood  as  nrproring  of  all 
that  was  said  and  dime  by  the  offloors  with 
relation  to  the  detoidant.  While  the  law 
does  not  require  that  the  defendant  should 
be  caatltnied  as  to  bis  ri^t  to  ronaln  si- 
lent and  of  tbe  tut  that  statouents  made  by 
him  will  be  used  against  him,  it  is  always 
better  that  the  officers  give  such  warning  In 
order  to  avoid  saqdcion  of  Improper  induce- 
ment. 

{$,  7]  Oonnsel  fbr  the  defendant  also  uxgn 
that  tbe  judgment  should  be  reversed  be- 
cause the  Jury  was  not  withdrawn  when  tbe 
court  heard  tlie  evidence  that  led  to  tbe  con- 
fession to  determiiie  whether  it  was  admls- 
rible  in  erld«U!e.  The  ai^troved  practice  Is 
to  withdraw  tbe  Jury  while  such  evidence  is 
being  heard  before  the  court  The  reason 
Is  tlais:  That,  in  tbe  event  the  court  does  not 
admit  the  confession  in  evidence,  tbe  de- 
fendant may  not  be  prejudiced  by  the  hear- 
ing of  the  proceeding  befbre  the  court  In 
tbe  instant  case  the  confession  was  admitted 
in  evidence  and  no  prejudice  could  result  to 
tbe  defendant 

[I]  In  respect  to  the  confessions  made  by 
the  defendant  the  court  instructed  iba  jury 
as  follows:  "A  confession  of  a  defendant, 
unlen  made  in  open  court;  will  not  warrant 
a  conviction  unless  accompanied  with  other 
proof  that  such  offense  was  committed  by 
some  on&  The  confes8l<m  of  a  def^dant 
if  accompanied  with  proof  that  tbe  crime 
was  committed  by  some  <me,  will  warrant  a 
conviction,  if  yon  beUeve  it  A  confession, 
in  order  to  be  admlSBlble  or  to  be  considered, 
must  be  made  voluntarily;  that  is,  without 
anybody  holding  out  any  bope  of  reward  or 
leniency,  or  fear  <hC  punishment  for  not  doing 
It  If  that  is  done,  it  Is  competent  for  the 
jury  to  consider  it  and  give  it  sudi  weight 
as  th^  see  fit  Tou  have  a  right  to  consider 
all  the  circumstances  surrounding  the  party 
at  tlie  time  tbe  confession  is  made,  and  give 
to  it  such  weight  as  yon  think  proper  under 
all  the  circumstances.  If  yon  are  saUsfled 
of  tids  man's  guilt  b^ond  a  reasonable 
doubt  it  le  your  duty  to  convict  him.  If 
yan  have  a  reasonable  doubt  of  his  guilt  ft 


is  your  duty  to  acquit  him.  This  yon  alone 
can  detmnine." 

Counsel  tor  the  defendant  oontoid  that 
tbe  court  erred  in  giving  this  Instruction  In 
regard  to  the  confession,  and  dte  as  author- 
ity for  their  position  tbe  case  of  Hubbard  v. 
State,  77  Ark.  126,  91  8.  W.  11.  but  we  can- 
not agree  with  their  contention  in  this  re- 
spect There  the  jury  were  told  that  tliey 
could  convict  the  defendant  If  tbey  were 
satisfied  beyond  a  reasonable  doubt  by  the 
confession  alwe,  or  in  connection  with  tbe 
other  testimony  in  the  case,  that  the  de- 
fendant was  guilty  of  the  crime  diarged- 
The  court  said  that  the  confession  alone  is 
Insufficient  to  sustain  a  conviction,  and  that 
there  must  be  other  proof  of  the  oomndssion 
of  tbe  offense^  Klrby*8  Digest,  |  2885,  is  as 
follows:  "A  contescdon  ot  a  defendant  unless 
made  In  opoi  court  will  not  warrant  a  con- 
viction unless  acocmipattied  irith  other  proof 
that  such  off^ise  was  committed." 

In  the  case  of  M^ton  v.  States  43  Ark. 
367,  the  court  held  tbat  the  confession  of  a 
prisoner,  accompanied  with  proof  that  the 
oflTense  was  actually  committed  by  some 
one,  will  warrant  bis  conviction.  That  Is 
to  say,  under  our  atetute,  to  warrant  a  con- 
viction upon  an  extrajudicial  confession  of 
the  accused,  there  must  be  Independent  evl< 
deuce  to  esteblish  tbat  tbe  crime  has  been 
actually  perpetrated  by  some  on&  In  tbe 
Instant  case  there  was  Independrat  testi- 
mony wiiidb  diowed  .that  tbe  deceased  had 
beoi  killed  by  some  one,  and  the  circum- 
stances Independoit  (tf  the  confession  strong- 
ly pointed  to  the  defendant  as  the  person 
guilty  of  the  crime.  This  phase  of  the  case 
was  embocUed  In  the  Instruction  complained 
of.  and  the  court  did  not  err  In  giving  it  to 
tbe  jury. 

We  have  carefully  examined  the  Instruc- 
tions given  by  the  court  They  were  full 
and  explicit,  covering  every  phase  of  the 
case,  and  were  fair  to  the  defendant 

[I]  Tbe  evidence  was  amply  sufficient  to 
sustain  tbe  verdict;  and  the  judgment  nmat 
be  affirmed. 


LITTLB  BOCK  &  FT.  S.  ET.  CO.  v.  RAN- 
KIN et  al. 

(Supreme  Court  of  Arkansas.  March  24, 1918.) 

1.  Advebse  Possession  d  63*)— Characteb 

or  PossESSion— Possession  Becouino  Ad- 
vebse AVTEB  AUICABLB  IRTEBEST. 

Where  an  owner  of  land  executed  a  bond 
for  a  title,  Uie  possesston  of  a  purcliaser  from 
the  bolder  of  tbe  title  bond  was  not  adverse 

to  such  owner,  and  limitations  would  not  run 
against  it  until  it  had  knowledge  of  the  adverse 
hoIdiuK  in  hostility  to  its  title,  even  though  It 
bad  actual  knowledge  of  his  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  H  333-^7;  Dec.  Dig.  I 
63:*  Fraudulent.  Conveyances,  Cent  Dig.  | 
532.] 
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2.  Adtxbsb  Possession  ^  31*)  —  Chaucteb 
OF  Possession. 

Where  possession  of  land  for  nine  years 
was  in  fact  adverse,  title  was  tliereby  perfected 
as  against  the  record  owner,  wbeuier  it  bad 
actual  knowledge  of  the  possesBion  or  not 

[Ed.  Not&— For  other  cases,  see  Adverse  Poa- 
sesaioa.  Cent  Dig.  H  128-133;  Dec  Dig.  | 
31.*] 

3.  Dkedb  (I  121*)— QuircLAiH  Dekds— -Bb- 

TATB  CONVETXD. 

A  guitclaim  deed  by  a  person  who  held  a 
title  bond  conveyed  only  the  right  wtiich  he 
had  to  receive  ■  deed  upon  the  payment  of  the 
purchase  money  and  peiformance  of  the  terms 
of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  394-400;  Dec  Dig.  |  121.*] 

4.  Vkhdob  and  Pubchaseb  (S  22»*)— Bona 
Fids  Fubohasebs  —  Constbuctivx  Noticx. 

A  grantee  of  land  was  charged  with  no- 
tice of  all  Imperfections  in  his  grantor's  title 
and  hence  with  knowledge  that  his  grantor  had 
only  a  bond  for  title. 

[Ed.  Nota.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  U  477-494;  Dec  Dig.  | 
229.*] 

5.  ADVKBSI  POBBBBSIOir  Q  68*)— Chakacteb 

or  PossBsnoN. 

The  possession  of  a  purchaser  of  land  from 
a  holder  of  a  title  bond  was  the  possession  of 
his  grantor,  and  as  such  subordinate  to  the  ti- 
tle of  the  record  owner. 

[Ed.  Note.— For  other  cases,  see  Adrezae  Pos- 
session. Gent  Dig.  U  888-367;  Dec  Dig.  1 
68.*] 

6.  Ybndob  and  Pubobabbb  (I  278*)  — Yin- 
dob's  LiBN— Actions— Lacbbs. 

A  suit  brought  in  1906  by  a  party  who  in 
1891  executed  •  title  bond  to  have  the  de- 
ferred payments  declared  a  lien  on  the  land 
was  not  barred  by  laches,  where  it  had  paid 
all  taxes  on  the  land,  and  did  not  know  that  a 
sabseguent  purchaser  was  claiming  adversely, 
even  though  It  had  actaal  knowledge  of  Us  pos- 
aesrfon,  rince  the  facts  Indicated  that  It  nad 
not  abandoned  Its  claim. 

[Ed.  Note.— For  other  caseSfSee  Vendor  and 
Purchaser,  Cent  Dig.  |f  77^  777;  Dec  Dig.  | 
278.*] 

Appeal  from  Faulkner  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Action  by  the  Little  Bode  &  Ft  Smith 
Bailway  Company  for  the  use  of  the  St 
IjobIs  Iron  Moontaln  &  Sontbem  Railway 
Onnpany  against  O.  E.  Bankln  and  another. 
From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.  Beversed  and  remanded, 
with  dlrecUona 

Appellant  was  the  plaintiff  below,  and 
brought  this  suit  on  October  28, 1906,  to  col- 
lect the  balance  of  purchase  money  alleged 
to  be  due  it  upon  the  sale  of  W.  %  S.  E.  % 
(south  of  CSiute)  section  28,  township  4  N.. 
range  14  W.,  lying  In  Fanlkner  county,  Ark. 
The  complaint  alleged  that  plaintiff  vras  the 
owner  of  the  land  above  d^crlbed  on  Janu- 
ary 2,  1891,  and  on  that  date  contracted  to 
sell  it  to  the  defendant  G.  B.  Bankln  for  the 
sum  of  (374.66,  of  whldi  (46  was  paid  in 
cash  at  the  time,  the  balance  to  be  paid  In 
six  annual  Installments;  that  defendant 
Rankin  agreed  to  pay  all  taxes  thereafter 
assessed  against  the  land,  and  to  cut  no 


timber  or  wood  on  said  land,  except  fqr 
clearing  for  actual  cultivation  and  for  fences, 
buildings,  and  fuel;  that  [dalntlff  agreed  to 
make  defendant  Bankin  a  good  and  solllcleut 
deed  to  said  land  upon  his  "'"'f^ng  said  pay- 
ments, and  keeping  his  contract;  and  that 
this  oontract  was  reduced  to  writing  and 
signed  by  the  parties,  and  that,  by  Tlrtne  of 
this  contract,  defendant  Bankin  made  the 
cash  payment  and  entered  Into  the  possessloa 
of  the  land  and  remained  In  the  possession 
untU  December  25,  1886,  at  which  time  the 
said  Banktn  assigned  bis  said  contract  by 
quitclaim  deed  to  defendant  S.  Q.  Smith, 
who  Is  now  in  iMMsesslon  of  said  land ;  that 
said  Smith  took  subject  to  the  vendor's  lien 
of  plalntii^  and  that  the  deferred  payments 
liave  never  been  made.  Plaintiff  prayed 
judgment  for  the  balance  due,  with  Interest, 
and  that  said  sum  be  declared  a  lloi  <m 
said  land.  Plaintiff  made  the  contract,  abore 
referred  to,  an  eEhlblt  to  Its  complaint,  and 
It  contained  the  proTlslons  above  mentioned 
and  further  provided  that  It  should  not  be 
assigned,  unless  the  assignmoit  warn  counter- 
signed by  the  conmiissloner  of  the  land  de- 
partm^t  of  the  railroad  company,  and  also 
that,  upon  de&nit  In  any  paymoit,  tbe  appel- 
lant should  have  tbe  right  to  declare  tbe  con- 
tract ntdl  and  void,  and  to  take  posseaBbm 
of  tbe  lands  described  therein. 

The  eervlce  against  Bankin  was  by  pub- 
lication, and  he  made  no  deCemw,  bnt  tbe  de- 
fendant Smith  answered,  and  denied  that 
plaintiff  bad  ever  owned  tbe  land,  or  that  It 
had  ever  conveyed  It  to  Ranklii,  or  that 
Rankin  vraa  Indebted  to  It  in  any  smn  on  ac- 
count of  bis  pordiase^  and  doiies  that 
Rankin  assigned  to  him  any  contract  of  pur- 
chase. Tbe  answer  further  all^^  tbat.  If 
said  Bankin  did  In  teet  execute  any  oUlga- 
tlon  for  mirAase  numey,  it  waa  long  titinx 
barred  by  tbe  statute  of  llmltatkma,  and 
pleaded  bis  own  adverse  possesdmi  of  the 
land  for  a  period  of  more  than  sevai  years 
before  the  institution  of  Uie  suit  Tbe  de- 
fendant Smith  made  the  deed  from  Rankin 
to  him  an  exblMt  to  his  answer.  This  deed 
was  dated  December  15,  1896,  and  the  ctm- 
slderatlon  was  recited  to  be  |20.  Plaintiff 
filed  a  reply  in  which  it  denied  there  was  any 
consideration  for  tbe  conveyance  from  Ran- 
kin to  Smith,  and  denied  that  Smith  had 
ever  held  the  land  adversely,  or  that  Its  title 
had  ever  been  disputed,  and  alleged  It  had  paid 
all  taxes  due  on  said  land.  Plaintiff  later 
amended  Its  complaint,  showing  the  sale  of 
the  land  to  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company.  The  evidence  on  the 
part  of  the  railroad  company  showed  Its  own- 
ership of  the  land  at  the  date  of  the  bond 
for  title  to  Rankin  and  Its  nninterrupted 
payment  of  taxes  down  to  date  of  this  snlt, 
and  the  execution  of  the  bond  for  title  by  the 
parties  thereto.  The  evidence  upon  the  part 
of thedefendantSmitb wastotbeeffect:  Tbat 
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be  paid  |20  In  cub  for  the  land,  and  there 
was  some  otber  consideration.  That  Rankin 
had  been  In  tbe  po— caalon  of  the  land  for 
socne  time,  and  he  supposed  was  tbe  owner 
of  it,  and  that  upon  his  purchase  be  placed 
bia  tenants  in  posacarton  of  tbe  land,  and 
bad  since  been  In  the  actual  and  adverse 
possesaUm  of  It  Vbat  be  made  no  in^etir 
gation  of  the  title,  but  aappoeed  Rankin  own- 
ed the  land,  and  did  not  know  his  title  was 
not  perfect  Smith  tortber  testlfled  that  hia 
bookkeeper  paid  his  taxes,  and  he  supposed 
bad  i»aid  tm  thia  land  for  tbe  different  years, 
bat  tbe  receipts  do  not  appear  in  tbe  record. 
Upon  tbe  contrary,  tbe  receipts  (or  aU 
the  years  in  contror^sy  are  in  tbe  name  of 
tlie  railroad  company.  No  ezcnse  was  oO^ 
ed  in  rither  tbe  pleadings  or  the  proof  for 
tbe  delay  in  tbe  Inatitntlon  of  this  soit,  and 
the  deed  from  Rankin  to  Smith  contained  no 
reference  to  the  source  of  bis  tltle^  and  tbe 
proof  appears  to  support  bis  statement  that 
he  purchased  the  land  in  good  faith,  and  bad 
occupied  it  without  knowledge  of  the  rail- 
road's interest  from  tbe  date  of  bla  pnrdmse. 
But  It  does  not  ^ppeax  that  tbe  railroad 
company  knew  of  his  possession  until  a  year 
before  tbe  inatitntlon  of  this  suit 

Tbe  cause  was  heard  at  the  September, 
1912,  term  of  the  court,  which  found  that  the 
cause  was  barred  by  limitation  and  laches, 
and  dismissed  tbe  complaint  for  want  of 
ognlty. 

a  M.  Walser.  of  UtOe  Bock,  for  appellant 
B.  W.  BobboM,  €t  Oonway,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1,2]  Under  the  facts  bere  stated. 
Smith's  possession  of  tbe  land  could  not  be 
adverse  to  tbe  railroad  company  until  that 
company  had  knowledge  of  the  adverse  hold- 
ing, and  the  statute  of  limitations  would  not 
begin  to  mu  until  tbe  possession  became  ad- 
verse, ^e  mere  fact  that  the  railroad  com- 
pany had  no  knowledge  of  Smith's  possession 
is  not  controlling.  If  the  possession  had  In 
foct  been  adverse  for  the  nine  years  of  bis 
occnpancy  before  the  suit  was  brought,  then 
bis  title  would  have  been  perfected  by  hia 
possession,  and  this  would  be  tme  whether 
tbe  railroad  company  had  actual  knowledge 
of  this  possession  or  not  On  the  otber  hand, 
actual  knowledge  of  Smith's  possession 
would  not  have  set  tbe  statute  of  limitations. 
In  motion,  unless  it  was  also  known  that  tbe 
possession  was  in  bostUity  to  tbe  railroad 
company. 

[t,  4]  Smith's  quitclaim  deed  from  Rankin 
could  convey  no  greater  right  than  Rankin 
had,  and  this  was  tbe  right  to  receive  a 
deed  upon  tbe  payment  of  the  purchase  mon- 
ey and  the  performance  of  the  terms  of  tbe 
bond  for  title.  Smith  took  with  notice  of  all 
Imperfections  In  his  grantor's  title.  Gaines 
V.  Summers,  60  Ark.  322,  7  S.  W.  301 ;  Has- 


kell V.  State,  81  Ark.  SI;  UUler  t.  Fteley, 
28  Ark.  789. 

[B]  His  possession  was  that  of  his  srantor, 
and  as  sncb  ms  snbordlnate  to  anraUant's 
title.  I^wis  T.  Boskins,  27  Ark.  61;  SbaU 
T.  Bleeoe,  18  Ark.  142;  Moore  v.  Anders,  14 
Ark.  828^  00  Am.  Dec.  6S1.  in  tbe  case  of 
Peny  t.  Aricadelphia  Lumber  Co.,  88  AA. 
374, 108  a  W.  724,  tbe  court  quoted  with  ap- 
proval  tbe  following  language  from  the  case 
of  Tillar  T.  Clayton,  76  Ark.  40B,  88  S.  W. 
972:  "The  statnte  of  limitatlona  does  not  run 
against  a  vendor  in  favw  <a  a  vendee  bold- 
Inff  under  a  contract  for  sale  and  pordmse; 
nor  does  It  run  where  the  original  possession 
of  tile  bolder  seeUnc  to  plead  the  statute 
was  in  privity  with  tbe  rl^tfnl  owner,  unttl 
there  be  an  open  and  ei^ldt  disavowal  and 
disdalmer  of  holding  nnder  that  title  and  as*. 
aaOoa  of  title  brou^t  bome  to  the  otber 
party."  There  are  many  cases  to  the  same 
effect 

[I]  We  are  also  of  tbe  opinion  that  tbe  ap- 
pellant's right  to  maintain  this  salt  Is  not 
barred  by  laches.  "Mere  delay  Is  not  always 
laches,  and  laches  in  tbe  assertion  of  a  right 
Is  not  always  sofladent  to  defeat  it  Tbe 
laches  most  be  sncb  as  to  afford  a  reason- 
aUe  presamptlon  of  ntiafaetlon  or  abandon- 
ment of  tbe  claim,  or  such  as  to  prev^t  a 
proper  defense  by  reason  of  tbe  death  of 
parties,  loss  of  evidence,  or  otberwlB&"  Wil- 
liam Seldens,  Ex'r,  v.  Kennedy,  104  Ya.  826, 
52  S.  E.  635,  4  L.  R.  A.  (N.  S.)  944,  113 
Am.  St  Rep.  1070,  7  Ann.  Gas.  879;  Davis 
V.  Harrell,  101  Ark.  235,  142  S.  W.  156,  and 
cases  cited.  Here  the  law  charged  appellee 
with  the  knowledge  of  the  bond  for  title  be- 
cause It  was  in  the  chain  of  his  title.  Gaines 
T.  Summers,  supra;  St^hens  v.  Shannon,  43 
Ark.  464.  And,  even  though  appellant  bad 
actual  knowledge  of  Smith's  possession.  It 
had  the  right  to  presume  this  possession  was 
In  subordination  to  its  title  until  knowledge 
to  tbe  contrary  was  brought  bome  to  it  and 
the  continued  tax  payments  by  aiq;)eUant 
necessarily  indicated  It  had  not  abandoned 
Its  claim  against  the  land. 

The  decree  of  tbe  chancellor  Is  therefore 
reversed,  and  the  cause  Is  remanded,  with 
directions  to  enter  a  decree  for  the  amount 
of  the  purchase  money  due  appellant  with 
the  interest  thereon,  and  taxes  paid  by  it, 
with  Interest  on  each  payment  from  the  date 
It  was  made,  with  directions  to  sell  said 
lands  if  said  sums  are  not  paid  within  a 
reasonable  time  to  be  fixed  by  the  court 


HOWARD  et  al.  v.  GRANT  et  aL 
(Supreme  Court  of  Arkansas.    April  14,  1013.) 
1.  Descent  and  Distbibution  (|  11*)— De- 

IXBMINATION  BT  LEOAL  TiTLI  —  MEBaBB 

OF  EquiTABLi  Title. 

Where  tiie  equitable  and  legal  sstate  in 

land  unite  in  tlie  same  person,  the  equitable 
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title  Is  merged  In  the  legal  estate  which  de- 
scends according  to  the  rales  of  law ;  the  legal 
title  only  determining  the  course  of  descent. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Diatribntion,  Cent  Dig.  H  40-44,  47,  180, 
184;  Dec.  Dig.  |  II.*] 

2.  DBfiCsnr  and  Dibtbibution  ($  14*)  — 
Bond  roK  Title— Ancestbal  Estaic 

One  G.  obtained  a  certificate  of  purchase 
of  school  lands  when  the  statute  (Act  Feb.  3, 
1843.  p.  133,  }  14,  English's  Dig.  c.  145.  |  15) 
provided  that  the  certificate  should  have  the 
force  of  a  bond  for  conveyance,  and  should  en< 
title  the  purchaser  and  hie  heirs  on  payment 
of  the  balance  to  a  deed  for  the  land  described 
therein.  Bev.  St.  1837,  c.  4.  S  161  (Kirby's 
Dig.  I  aOl)  provided  that,  where  any  purchas- 
er died  not  nariag  completed  the  purchase,  his 
representative  might  complete  it,  the  land  to 
be  disposed  of  as  other  real  estate.  Under  Act 
Jan.  9,  1845  (Laws  1844-^5,  p.  77),  confirm- 
ing all  sales  of  school  lands,  and  Act  Jan.  15, 
1857,  providing  that  the  legal  representative 
of  any  dead  purchaser  might  pay  the  balance 
and  require  the  state's  deed  of  the  land  charg- 
ed with  the  amount  of  money  necessarily  ad- 
vanced to  procure  tlUe,  the  husband  of  G.'s 
widow  paid  the  balance  of  the  purchase  mon< 
ey^  as  agent  for  the  widow,  the  legal  represent- 
ative of  G.,  and  the  state's  deed,  reciting  full 
payment  by  the  heirs  of  G.,  was  executed  to 
G.'s  "heirs,"  consisting  solely  of  a  daughter. 
Kirby's  Dig.  8  2657,  provides  that  the  (spres- 
slon,  "where  the  estate  shall  have  come  to  the 
intestate  on  the  part  of  the  father,"  shall  he 
construed  to  include  every  case  of  inheritance 
by  descent  from  the  father.  Beld,  that  the 
heirs  had  the  same  rights  they  would  have 
inherited  had  the  purchase  money  been  paid  in 
the  ancestor's  lifetime;  that  tiie  recital  of  pay- 
ment hy  the  heirs  meant  only  that  the  pur- 
chase money  was  received  according  to  the 
statute:  that  the  daughter  inherited  the  equi- 
table estate  which,  on  payment  of  the  entire 
purchase  money  by  G.'s  representative,  merged 
the  legal  and  ancestral  estate;  and  that  she 
and  her  heirs  took  to  the  exclusion  of  her 
brothers  and  sisters  of  the  half  blood. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  K  45-49,  66;  Dec 
Dig.  }  14.*] 

Appeal  from  Jackson  Chancery  Court;  G. 
T.  HumphrlcB,  Chancellor. 

Suit  by  A.  Howard  and  others  against 
Laura  Belle  Grant  and  others.  From  a  de- 
cree dismissing  the  complaint,  complainants 
appeal.  Affirmed. 

Ai^llants  brought  suit  In  equity  for  the 
possession  of  certain  lands,  and  to  cancel 
certain  deeds  and  a  will  as  a  cloud  upon 
their  title.  James  Green  purchased  the  lands 
In  controversy,  a  part  of  the  school  lands  of 
the  state,  on  December  28,  1844,  executed 
hla  promissory  note  for  $80  In  paym«it  there- 
for, due  10  years  after  date,  and  obtained  a 
certificate  of  purchase  for  said  land.  He 
died  seven  years  thereafter,  having  paid  the 
Interest,  but  not  the  principal  of  the  note, 
and  l«Lvlng  survlrlug  blm  Eliza  Green,  his 
widow,  and  three  children,  two  of  whom  died 
In  Infancy  without  issue,  and  James,  com- 
monly called  Jessie.  On  December  20,  1852, 
bis  widow,  Eliza  Green,  married  Lovln  How- 
ard, and  of  this  marriage  seven  children 
were  bom,  all  dying  in  infancy  without  issue 
except  these  app^ants.    On  January  21, 


1867,  six  years  after  the  death  of  James 
Green,  Lovln  Howard,  the  husband  of  his 
widow,  paid  the  purchase  money  due  on  the 
land,  surrendered  the  James  Green  certificate 
of  purchase,  and  a  deed  was  executed  by  the 
state  to  the  heirs  of  James  Green,  who  at  the 
date  thereof  ccmslsted  solely  of  Jessie  Green, 
then  about  five  years  old  and  living  with 
her  mother  and  stepfather,  which  she  oon- 
tlnued  to  do  until  her  marriage  to  Lowry 
Grant  at  the  age  of  about  20^  The  receipts 
of  the  commissioner  of  school  lands  for  the 
James  Green  certificate  of  purchase  and  the 
purchase  money  for  the  land  are  as  follows : 

"January  21st,  1867.  Received  of  Lovln 
Howard,  James  Green's  certificate  of  pur- 
chase he  having  paid  the  interest  and  princi- 
paL  I  am  to  procure  a  patent  from  tlie 
Governor  In  the  mime  of  James  Green,  de- 
ceased. Josei^  ■  Carl,  Common  School  Com- 
missioner." 

"January  Slat,  1867.  BeoelTed  of  LotId 
Howard  aa  t^taat  of  laisa  Howard,  legal 
representatLve  of  James  Qreea,  deoeasedi, 
ninety  one  dollars  fiftr  three  cents  In  fall 
Interest  and  principal  for  the  purchase  of  Lot 
No.  16.  being  the  &  W.  %  of  the  S.  SL 
sold  to  him  by  Sh^  Smith,  as  School  Com- 
missioner of  Township  12  Range  8  West,  De- 
cember 28th,  1866,  being  a  part  of  the  16th 
Section.  Joseph  Carl,  Common  School  Com- 
missioner." 

"Jacksonprat,  Hardi  24th,  1846.   Bee  of 
J.  Green  twenty  ei^t  dollars  &  80c  Interest' 
In  full  on  Lot  No.  15  of  Section  16,  Township 
12,  Bange  8  West   Shelly  Smith,  Commis- 
sioner." 

The  note  glvoi  by  Green  for  the  purchase 
money  was  also  In  evidence,  bearing  four 
dlftereDt  indorsemoitB  of  receipt  of  payment 
of  different  amonnts  and  interest  on  the  \mx^ 
signed  by  the  sdiool  commissioner.  The  d0ed 
from  the  state,  conv^lng  the  land,  redtea: 
"And  whereas  it  Rppmn  from  said  tran- 
acript  tliat  the  heirs  of  said  James  Qretsn 
have  bectnne  and  are  purdiasers  <tf  S.  W.  ^ 
S.  E.  %  Sec.  16,  Twa  12,  Bai^  8  West  and 
that  full  payment  has  been  made  by  the  said 
heirs  of  James  Grew,"  eta  The  chancdlor 
fonnd  that  the  estate  was  ancestral,  tliat 
appellants  were  not  of  the  blood  of  the  an- 
cestor from  whom  it  came,  and  dismissed 
their  complaint  for  want  of  equity.  From 
his  decree  this  appeal  comes. 

Jno.  W.  &  Jos.  M.  Stayton  and  Ira  J.  Ma<A:, 
all  of  Newport,  for  appellants.  Jos.  W. 
PhilUps,  of  Newport,  for  appellees. 

KIR6Y,  J.  (after  stating  the  facta  as 
above).  [1 , 2]  Appellants  contend  that  the 
land  was  a  new  acquisition,  and  not  an  an- 
cestral estate,  and  to  be  owners  thereof  as 
half  brothers  of  Jessie  Green,  the  sole  snrvlr- 
iDg  heir  of  James  Green,  when  the  deed 
from  the  state  conveying  the  land  to  the  hetrs 
of  James  Gre^  was  mada   Appellees  claim 
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the  land  ander  certain  deeds  and  a  will,  and 
that  the  lands  are  an  ancestral  estate  and 
appellants,  not  being  of  the  blood  of  the  an- 
cestor from  whom  the  estate  came,  are  with- 
out right  or  title  thereto.  At  the  time  James 
Green  purchased  the  land  in  controversy, 
executed  his  promissory  note  for  the  pnr- 
chase  money,  and  received  the  certificate 
of  purchase  therefor  on  December  28,  1844, 
the  laws  relating  to  snch  certificate  provid- 
ed: "The  certificate  of  purchase  mentioned 
Id  the  preceding  sections  shall  have  the  force 
and  effect  of  a  bond  for  the  conveyance  of 
tbe  lands  therein  mentioned  and  sliall  entitle 
the  purchaser  and  bis  heirs  and  assigns  on 
payment  of  tbe  purchase  money  named  In  the 
certificate — with  all  Interest  which  may  then 
be  due  on  account  of  said  purchase,  to  a  deed 
from  said  commissioner  for  tbe  land  de- 
scribed in  said  certificate."  Act  Feb.  3.  1843, 
p.  133,  S  14;  English's  Digest,  p.  923,  |  15. 
Another  statute  provided:  "If  any  person 
di^  having  purchased  lands  and  tenements 
In  bis  lifetime  and  not  having  completed  tbe 
payment  nor  devised  such  lands  and  tene- 
ments, nor  provided  for  the  payment  thereof 
by  will,  and  the  completion  of  such  payment 
would  be  beneficial  to  tbe  estate,  and  not  tn- 
jarloDs  to  creditors,  the  executor  or  adminis- 
trator may,  by  order  of  the  court,  complete 
such  payment  out  of  tbe  assets  In  his  hands, 
and  audi  lands  and  tenem^ts  shall  be  dis- 
posed of  as  other  real  estate."  Rev.  Statutes, 
c.  4>  S  161:  secUon  201,  Kirby's  Digest.  An- 
other statute  was  passed  on  January  8,  1845 
(Laws  1814-45,  p.  77),  l^llzlng  and  conflrm- 
li^  all  aalea  of  sixteenth  sectkm  school  lands 
theretofore  made,  and  ttie  deed  to  Uie  heirs 
of  James  Green  was  made  under  the  authori- 
ty of  the  following  act,  approved  January  IS, 
1867:  "From  and  after  the  passage  of  this 
act,  if  any  person  or  persons,  who  shall 
have  purchased  any  portion  of  the  16th  sec- 
tUm  of  scdiool  lands,  from  the  common  school 
commissioner,  of  any  of  the  counties  of  this 
state,  and  executed  note  with  good  security 
therefor,  and  received  a  bond  for  title  from 
such  commissioner,  shall  die  before  the  pay- 
ment is  folly  made,  in  that  event,  if  the  exec- 
utor, administrator,  or  guardian,  or  legal 
r^Mresentatlve,  of  such  deceased  person,  sball 
pay,  or  cause  to  be  paid,  the  balance,  if  any, 
that  shall  be  due  to  the  school  commissioner 
on  said  purchase,  and  upon  the  certificate  of 
the  common  school  commissioner  of  the  prop- 
er county,  that  tbe  whole  of  the  purchase  mon- 
ey, with  ail  interest  due  thereon  had  been  fully 
paid,  the  Governor  of  tbis  state  sball  forth- 
with execute  a  patent  deed,  as  is  now  re- 
quired by  law,  to  the  heirs  at  law  of  such  de- 
ceased person;  which  land,  thus  conveyed 
to  the  said  heirs  shall  stand  charged  with  tbe 
amount  of  money,  necessarily  advanced  to 
the  school  fund,  in  order  to  procure  title,  and 
shall,  in  other  respects  be  chargeable  with 
the  rights  and  incumbrances,  that  would 
haTe  attadied  bad  it  descended  regularly  to 


the  same  heira"  Under  this  last  act  the 
balance  of  the  purchase  money  for  these 
lands  was  paid  by  Lovln  Howard,  then  hus- 
band of  the  widow  of  James  Green,  and  the 
deed  executed  to  the  heirs  of  James  Green: 
Jessie  Green,  at  the  time,  t>eing  the  sole 
heir.  The  receipt  for  the  purchase  money 
reads:  "Received  of  Lovin  Howard,  as  agent 
of  Eliza  Howard,  legal  representative  of 
James  Green,  deceased,"  etc.  And  the  state's 
deed  to  the  heirs  of  James  Green  recites  that 
it  appears  that  they  have  become  purchasers 
of  the  lands,  and  "that  full  payment  has 
been  made  by  the  said  heirs  of  James  Green." 

Appellants  contend  that  this  recital  of  the 
deed  shows  tbe  payment  of  the  purchase 
money  by  the  heirs,  and  the  estate  became 
a  new  acquisition,  in  Jessie  Green  upon  tbe 
deed  from  tbe  state  within  tbe  doctrine  an- 
nounced in  Hill  v.  Heard,  146  S.  W.  254,  and 
descended  to  them  as  her  half-brothers  upon 
the  death  of  Jessie  Green  and  tbe  termina- 
tion of  tbe  husband's  curtesy  Interest  Un- 
questionably the  minor  cbild  or  children  in- 
herited the  fiitber's  equitable  title  or  interest 
to  these  lands  upon  his  death,  and  tbe  legal 
title  thereto  was  afterwards  conveyed  by  the 
estate  to  the  heirs  of  James  Green ;  Jessie 
Green  being  tbe  only  one  surviving  at  the 
date  of  tills  conveyance,  It  Is  no  longer 
questioned  Qiat,  wbea  the  equitable  and  legal 
estate  tn  land  nnlte  In  the  same  person,  the 
equitable  title  is  merged  in  the  1^1  estate 
which  descends  according  to  the  rules  of 
law;  ttie  legal  tlUe  only  determining  the 
course  of  descept  and  snccesslon.  HiU  t. 
Heard,  supra.  In  that  case  the  father  had 
purchased  lands  and  gone  Into  possession  un- 
der a  bond  for  title,  and  died  before  the  pay- 
ment of  the  major  i>art  of  the  purchase  mon- 
ey which  was  paid  by  the  mother  out  of  her 
separate  property,  and  the  deed  afterwards 
taken  conveying  the  lands  to  the  son  and  heir 
and  this  court  held  that  the  two  estates  came 
by  different  rights,  the  equitable  by  inherit- 
ance and  the  1^1  estate  by  purchase,  that 
the  equitable  was  merged  into  tbe  legal, 
which  determined  the  course  of  descent  or 
succession,  and  that  the  legal  estate  b^ng 
acquired  by  purchase  tbe  estate  was  not  an- 
cestral, but  a  new  acquisition  and  descended 
upon  the  death  of  the  owners  to  the  brothers 
and  sisters  of  tbe  half  blood. 

In  the  instant  case  the  ancestor  purchased 
these  lands  of  the  state  and  took  a  certificate 
of  purchase,  which  was  in  effect  a  bond  for 
title,  or  contract  for  conveyance  upon  the 
payment  of  tbe  purchase  money,  and  died  In 
possession  without  the  payment  thereof.  The 
purchase  money  was  afterwards  paid,  the 
receipt  therefor  by  the  school  commissioner 
showing  the  person  paid  it  as  agent  of  Eliza 
Green,  "legal  representative  of  James  Green, 
deceased,"  and  the  deed  was  executed  to  the 
heirs  of  James  Green,  under  authority  of  the 
law  In  snch  cases  above  set  forth.  This  same 
law  provides  that  land  thus  conveyed  shall 
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stand  charged  with  the  amoont  of  money  nec- 
eBsarlly  advanced  under  Its  provisions  in  or- 
Aet  to  procure  the  title,  and  shall  In  other  re- 
spects "be  chargeable  with  the  rights  and  In- 
cumbrances that  would  have  attached  had  It 
descended  regularly  to  the  heirs."  It  was 
the  evident  purpose  of  the  law  to  devolve  up- 
on the  heirs  of  the  person  purchasing  school 
lands  under  a  bond  for  title  therefor  and  dy- 
ing before  the  payment  of  the  purchase 
money  upon  Uie  conveyance  thereof  to  his 
heirs  after  payment  of  the  purchase  money 
for  same  by  bis  legal  representative  the 
same  rights  they  would  have  inherited  from 
such  person  if  the  purchase  money  had  been 
paid  in  bis  lifetime  and  the  deed  conveying 
the  lands  made,  and  In  the  same  way,  sub- 
ject only  to  the  charge  for.  the  balance  of  the 
purchase  money  so  remaining  unpaid  at  his 
death,  and  afterwards  paid  by  his  legal  rep- 
resentatives. The  redtal  of  the  state's  deed 
means  no  more  than  that  the  purchase  mon- 
ey was  received  in  accordance  with  the  stat- 
ute, and,  as  stated  In  the  school  commis- 
sioner's receipt,  from  the  legal  representa- 
tive of  James  Ore^,  deceased.  Jessie  Oreen 
inherited  the  equitable  estate  of  the  father, 
and,  the  entire  purchase  money  being  paid  by 
his  legal  representative,  succeeded  to  the 
legal  title  thereof  on  account  of  being  his 
heir  and  under  the  law  and  the  entire  es- 
tate came  to  her  on  the  part  of  the  father. 
Section  2657,  KIrby's  Digest;  HIU  v.  Heard, 
supra.  The  estate  being  ancestral  and  ap- 
pellants not  being  of  the  blood  of  the  person 
from  whom  It  ca\ne,  nor  in  line  of  succession 
on  that  account,  acquired  m>  title  whatever 
upon  the  death  of  Jessie  Green. 

Having  reached  this  conclusion,  it  becomes 
unnecessary  to  determine  the  rights  of  ap- 
pellees, since  appellants  must  recover,  if  at 
all,  upon  t&e  strength  of  their  own  title,  and, 
having  none,  necessarily  tb^  snit  mnst  fall. 

The  decree  la  affirmed. 


WILOOX  et  aL  V.  CITIZENS*  I^AUNDRT 
00. 

(Snpreme  Oonrt  of  Arkansas.   April  21,  19ia) 

COBFOBATIONB  (1  399*)— DEBTS  OF  LESSEE— 
LlABIUTT. 

Where  credit  was  given  to  the  GitlEens' 
Tjaundry,  a  corporation,  which  did  basinesa  un- 
der that  name  and  under  the  name  of  CitiKeDs' 
Laundry  Company,  and  which,  though  It  had 
no  interest  in  the  laundry  except  ownership 
and  the  collection  of  rent  from  Its  lessee,  whose 
lease  was  not  recorded,  and  who,  though  not 
its  agent,  was,  to  Its  knowledge,  doing  business 
under  the  name  Citizens'  Laundry,  and  was 
80  enabled  to  contract  the  debt  in  Its  name, 
it  was  estopped  from  denying  liabili^  on  the 
debts  incurred  by  the  lessee  within  the  scope 
of  his  apparent  authority. 

[Kd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  1S88,  1602-1610;  Dec. 
Dig.  I  399.*] 

Appeal  from  Circuit  Court,  Washington 
County ;  J.  S.  Maples,  Judge. 


Action  by  W.  H.  Wilcox  and  another 
against  the  CltlEaui*  Laundry  Company. 
Judgment  for  defaodant,  and  pialntHTg  ap- 
peal. Rerwnd,  and  judsmeat  mtwed  tax 
plalntlflfe. 

Read  ft  McDonough,  of  Ft  Smith,  for  ap> 
pellants.  Walker  ft  Walker,  of  FayetterUle^ 
for  app^e& 

Statement  the  Court 
^B  CURIAM.  The  Cltlienr  Laundry 
is  a  corporation  AoSng  business  at  Fayette- 
Tllle,  Ark.  On  January  8,  1911,  W.  H.  WIl- 
coz  and  Will  F.  German  were  In  the  laundry 
buaineea  at  Ft  Smith.  On  the  3d  of  Jan- 
uary, 1911,  the  following  telegram  was  sent 
from  Fayettevllle:  "Wilcox,  Ark,  Steam 
Ldy.,  Ft  Smith.  Plant  entirely  frcnen  her& 
Sent  six  baskets,  will  send  more.  Am  calling 
on  long  distance.  Citizens*  laundry  Co." 
In  trammilttlng  the  message  the  telegraph 
company  added  the  word  "Co."  The  work 
was  done  by  the  partnership,  and  appellant 
Wilcox  afterwards  succeeded  to  Its  Interest 
In  the  business.  This  suit  was  brought  in 
the  partnership  name  to  recover  for  ma- 
terials and  amount  of  the  work  done.  The 
complaint  allied  that  the  defendant  was  in- 
corporated under  the  name  of  Citizens'  Laun- 
dry, and  It  was  doing  business  under  that 
name  and  also  under  the  name  of  Citizens' 
Laundry  Company.  The  articles  of  associa- 
tion provided  that  the  affairs  and  business  of 
the  corporation  should  be  conducted  and  con- 
trolled by  a  board  of  directors  consisting  of 
five  members,  all  of  whom  shall  be  stock- 
holders of  the  corporation.  It  altered  Into 
the  contract  with  appellants  in  the  name  of 
the  Citizens'  laundry  Company.  There  Is  no 
controversy  as  to  the  amount  of  the  clalnu 
The  appellee,  defendant  below,  answered, 
denying  liability  and  setting  up  that  Imme- 
diately after  Its  incorporation,  on  or  about 
the  26th  day  of  August,  1908,  It  began  and 
continued  In  business  until  the  16tb  day  of 
May,  1910,  at  which  time  it  leased  its  prop- 
erty to  B.  P.  Bagby  and  £1  A.  Brown,  and 
that  during  the  time  complained  of  In  plain- 
tlCT's  complaint  the  Citizens*  Laundry  was 
not  In  control  of  said  property,  was  not  oper- 
ating the  same,  and  had  no  connection  what- 
ever with  Bagby  and  Brown  furtber  than  to 
receive  rent  for  the  use  of  certain  property 
leased  by  It  to  the  said  Bagby  and  Brown. 
It  was  furtber  averred  in  the  answer  that 
the  contract  to  do  the  work  and  to  fnmiab 
the  supplies  mentioned  In  the  answer  was 
entered  Into  with  Bagby  and  Brown  or  with 
B.  P.  Bagby  or  K.  A.  Brown,  and  not  with 
defendant  It  was  further  all^^  that  Wil- 
cox bad  foU  knowledge  that  the  defendant 
was  In  no  way  connected  with  the  laundry 
operated  by  Bagby  and  Brown  and  was  In  no 
way  responsible  for  any  obligations,  and  that 
the  credit  was  furnished  to  Bagby  and 
Brown,  or  Bagby,  or  Brown.   The  testimony 
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showed  tbat  the  GItlaeiis*  lAondry  was  In- 
corporated, mud  doing  bmdnem  In  Fayette- 
Ack.,  ftom  the  ttme  of  tte  organlxatlon 
Aoguat  26^  1908,  nntU  May  16, 1910,  at  wUch 
time  tbe  iilant  was  leased  1^  the  latmdry  to 
Baghy  and  Brown.  It  was  atlpniated  ta  tbe 
lease  that  tbe  Gltlsentf  Laundry  Company 
was  to  receive  f&5  per  week  until  June  1, 
1910,  and  $B0  per  week  for  tbe  remalndM'  of 
tbe  year,  and  Bagby  and  Brown  agreed  "to 
give  th^  time  and  attratlim  to  tbe  use  and 
(iteration  of  the  same  for  a  period  of  fifty- 
two  weeks  from  the  date  first  above  writ- 
ten." Bagby  and  Brown  operated  the  plant 
for  a  short  Um^  wbrn.  Brown  retired,  lear- 
Ing  Bagby  In  control  as  sole  lessee,  and  Bag* 
by  continued  to  apenta  the  plant  until  Jan- 
nary  21,  1911.  The  lease  contract  entered 
Into  between  the  Citizens'  Laundry  and  Bag- 
by and  Brown  was  signed  by  CStlzeus*  laun- 
dry Company,  Incorporated,  through  its  pres- 
ident and  secretary,  and  by  Bagby  and 
Bnmn.  Tbe  covenants  In  tbe  lease  on  tbe 
part  of  the  corporation  were  In  the  name  of 
tbe  Citizens'  Laundry  Company.  It  leased 
the  plant  to  Bagby  and  Brown  for  the  period 
of  one  year.  The  lease  was  not  recorded. 

The  Laundry  Company  at  tbe  time  tbe 
laundry  work  was  ordered  and  the  articles 
were  famished  for  which  the  salt  was 
bronght  owned  the  plant,  but  were  not  In- 
terested In  its  operation,  and  the  proof  shows 
that,  in  fact,  they  were  in  no  way  connected 
with  the  management  of  the  laundry,  or  in- 
debted to  the  partnership,  and  did  not  as- 
some  the  payment  of  any  of  their  bills. 
None  of  tbe  stockholders  of  the  plant  of  tbe 
Laundry  Company  bad  any  connection  with 
tbe  business  after  Bagby  and  Brown  took 
charge  except  to  collect  rent  When  Bagby 
took  charge  of  the'  laundry  he  bad  printed 
and  used  the  following  letter  head:  "C^tl- 
sena'  I^aundry  Company.  B.  P.  Bagby.  We 
return  everything  but  the  dirt  Address  all 
communications  to  B.  P.  Bagby,  FayettevUle, 
Arkansas."  Tbe  Citizens'  Laundry  bad  noth- 
ing to  do  with  the  ordering  or  printing  of 
these  letter  beads.  They  bad  nothing  to  do 
with  the  Citizens'  Laundry  Company,  ex- 
cept to  collect  the  monthly  rental  when  due. 
Bagby  added  tbe  word  "Company"  after  he 
took  charge.  After  the  lease  was  surrender- 
ed, tbe  manager  of  the  Laundry  Company, 
who  had  not  been  connected  with  the  com- 
pany before,  had  some  slips  printed  from 
those  used  by  Bagby.  Those  slips  used  the 
name  Citizens'  Laundry  Company.  After- 
wards, when  attention  was  called  to  tbe  fhct 
tbat  tbe  literature  was  printed  **Gltliena' 
Laundry  Company,"  the  sitpjs  were  dianged 
•0  as  to  read  "Cltliais'  Lanndry."  In  Oie 
affidavit  to  tlw  annual  report  of  the  presi- 
dent and  secretary  the  name  was  "Cltisens* 
lanndry  Company."  In  a  so-called  bill  of 
■ale  executed  on  the  day  Bagby  surrendered 
the  lease  to  the  defendant  (appellee),  the  de- 
fendant is  referred  to  In  one  place  as  "Olti- 


zens*  Laundry  Company,"  and  In  anottier  as 
"Gltlxens*  Lanndry."  No  explanatton  Is  made 
as  to  why  such  bill  of  sale  was  executed  by 
Bagby  further  than  a  witness  said  that  tbe 
articles  menticmed  In  the  bill  of  sale  were 
artldes  Qiat  Bagby  and  Brown  gave  baid:  to 
tbe  company. 

Wltaiess  Wm.  F.  Dunn,  tbe  manager  of  tiie 
Citizens'  Laundry,  testified  that  Wilcox  told 
him  that  Bagby  bad  told  blm  that  he,  Bagby, 
owned  all  of  the  ntotSk  of  the  laundry  except 
fSOO.  Wilcox  expresses  surprise  that  Bagby 
did  not  own  the  laundry.  He  stated  that  he 
and  Bagby  were  on  the  grievance  committee 
of  the  ArkansaB-Loulslana  Launders'  Asso- 
dation  together.  Witness,  after  he  became 
manager  of  the  Citizens*  Laundry,  also  be- 
came a  member  of  tbe  Arkansas-Louis- 
iana Launder's  Association.  Tbat  association 
adopted  a  rule  providing  "that  no  laundry 
which  Is  a  member  of  the  association  shall 
place  a  basket  or  agency  for  the  purpose  of 
collecting  laundry  in  any  other  town.  In 
opposition  to  a  laundry  which  Is  also  a  mem- 
ber of  the  association."  He  informed  Wilcox 
that  he  was  a  member  of  that  association, 
and  requested  him  to  "cut  out  his  baskets"; 
tbat  Is,  take  away  bis  agency  from  Fayette- 
vUle, and  be  did  so.  Witness  W.  £}.  Brad- 
ford testified  for  the  appellee  that,  when  the 
Citizens'  Laundry  was  run  by  Price,  Walker, 
and  others,  no  member  of  that  firm  were 
members  of  the  launders*  Association;  tbat 
during  ttiat  time  WlIco±  and  German  had 
an  agency  at  FayettevUle,  run  by  tbe  wit- 
ness ;  that  when  Bagby  took  charge  be,  Bag- 
by, became  a  member  of  tbe  association, 
whereupon  Wilcox  ordered  witness  to  dis- 
continue bis  agency  at  FayettevUle.  After 
Bagby  went  out  of  business  and  Price,  Walk- 
er, and  others  ran  tbe  laundry,  Wilcox  again 
established  bis  agency  at  FayettevUle,  Price, 
Walker,  and  those  in  charge  of  the  laundry 
not  being  members  of  tbe  association.  When 
Dunn  took  charge  of  tbe  Citizens'  Laundry, 
be  became  a  member  of  the  Launders'  As- 
sociation, and  Wilcox  again  abandoned  bis 
agency  and  instructed  witness  not  to  receive 
further  orders.  At  the  conclusion  of  the  evi- 
dence, appellant  WUcox  moved  the  court  to 
direct  a  verdict  In  bis  favor  for  the  amount 
shown  to  be  due.  Tbe  court  overruled  bis 
motion,  and  sent  the  case  to  the  jury  on  in- 
structions, which,  in  the  view  we  have  taken 
of  tbe  case.  It  is  not  necessary  to  set  oat  or 
consider.  Fn»n  a  judgment  In  favor  of  ap- 
pellee, this  an>eal  is  duly  proBecnted. 

Opinion. 

In  our  opinion  tbe  uneontroverted  evi- 
dence shows  that  the  credit  to  tbe  amount 
of  the  claim  tor  which  this  salt  was  brought 
was  extended  to  tbe  appellee  ''CIticemC 
Laundry."  The  work  was  done  and  the  ma- 
terial furnished  upon  the  antiiority  of  a 
telegram  signed:  "Citizens*  Laundry  Oa" 
The  dtlcena*  Laundry  was  Incorporated  un* 
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Aet  tbe  name  of  "Ottlzens*  lAnndiT."  but 
the  uncontroverted  erldence  shows  that  it 
did  business  under  the  name  of  "Cltlsens' 
Lanndry  Oompany**  as  well  as  "Citizens' 
Laundry."  These  -names  were  used  inter- 
-tihangeably.  The  name  "Citizens'  Lanndry 
Company"  was  used  as  often  as  "Gldsens* 
Laundry."  The  tel^am  that  was  delivered 
to  the  appellant  was  signed  "Cltlsois' 
Lanndry  Company,"  but  the  telegram  that 
was  delivered  to  the  telegraph  company  to 
be  sent  was  dgned  "Citizens'  lanndry."  The 
undisputed  evidence  of  appellant  Wilcox  la 
that  there  was  only  one  Citizens'  Laundry 
doing  business  in  FayetteriUe,  and  that  he 
did  the  work  for  that  lanndry.  He  knew 
that  Bagby  at  the  time  was  In  the  lanndry 
business,  and  that  he  was  a  stockholder  of 
the  ^tlzens'  Laundry,  and  that  he  was  In 
the  active  diarge  of  and  running  that  laun- 
dry. But  be  testllles  roundly,  and  there  is 
no  evidence  to  the  contrary,  that  he  did  not 
extend  credit  to  any  individual  stockholder, 
but  that  lie  was  dealing  with  the  corpora- 
tion. 

Appellee  contends  that,  Inasmuch  as  that 
at  the  time  this  debt  to  Wilcox  was  Incurred 
the  Citizens'  Lanndry  had  leased  its  plant 
to  Bagby  and  Brown,  it  is  not  liable.  But, 
conceding  that  this  lease  was  valid,  Wilcox 
had  no  notice  thereof.  It  was  not  recorded, 
and  there  was  nothing  to  put  him  on  In- 
quiry. 

Aj^llee  contends  that  the  action  of  Wil- 
cox in  placing  an  agent  at  Fayettevllle 
to  solicit  laundry  work  when  the  Citizens* 
Laundry  was  run  by  Its  stockholders,  and 
then  discontinuing  the  agency  when  Bagby 
joined  tbe  launders*  Association,  and  in 
i^n  appointing  an  agent  when  Bagby  re- 
tired and  tbe  stockholdws  recovered  the 
plant  frmn  Bagby,  and  in  again  terminating 
his  agency  when  Dunn,  the  manager  of  the 
Citizens*  Laundry  became  a  member  of  the 
Launders'  Aasociation,  conclusively  shows 
that  appellant  did  the  work  and  furnished 
the  material  to  Bagt^  and  not  to  appellee. 
But  this  testimony  does  not  tend  to  prove 
that  credit  was  extended  to  Bagby,  and  not 
to  the  Citizens'  Laundry.  It  does  not  tend 
to  rebut  tbe  positive  testimony  of  appellant 
that  he  extended  the  credit  to  tbe  corpora- 
tion, and  not  to  Bagby.  The  fact  that  appel- 
lant and  Bagby  were  manbers  of  the  Laun- 
ders' A8so(^tlon,  and  that  appellant  knew 
Bagby,  and  was  not  acquainted  with  the  oth- 
er stockholders  of  the  Citizens'  Laundry, 
does  not  tend  to  prove  that  the  credit  was 
given  to  Bagby,  and  not  to  the  corporation. 

The  testimony  showing  that  Wilcox  with- 
drew bis  agent  from  Fayettevllle  wben  the 
bLundry  was  operated  by  Bagby,  and  that  he 
did  not  withdraw  his  agent  when,  the  lann- 
dry was  operated  by  ite  directors,  does  not 
tend  to  prove  that  Wilcox  withdrew  his 
agency  because  he  believed  that  Bagby  was 
the  owner  of  the  Citizens'  Laundry  while 
be  was  operating  the  same,  because  the 


proof  ^ows  that  Wiloox  also  ^thdrew  Us 
agent  from  Fayettevllle  when  Dunn,  who  was 
also  a  member  of  the  Launders'  AasodatloD 
with  Wilcox,  was  managing  the  'dtlzeos' 
Laundry,  and  there  Is  no  pretense  that 
Dunn  owned  the  dUzens'  Laundry.  This 
tesUmony,  if  it  has  any  weight  at  all,  only 
shows  that  \mcox  was  comjflying  with  tbe 
rule  of  the  Launders'  Association  not  to 
have  a  rival  agent  in  the  same  town  where 
other  members  of  the  aasoclatlon  were  con- 
ducting business.  It  does  not  taiA  to  prove 
that  Wilcox  believed  that  the  fellow  member 
of  the  Launders'  Assodaticm  was  the  owner 
of  the  business  which  he  was  maiuLglng. 
The  tesUmony  that  Bagby  told  Wilcox  tiut 
he  (Bagby)  owned  all  of  the  stock  of  the 
Citizens'  Laundry  except  9500  and  QCpet^ed 
to  get  tbe  balance  does  not  tend  to  prove 
that  appellant,  when  he  extended  tbe  credit, 
did  so  believing  that  Bagby  was  the  owner 
of  tbe  corporation.  On  the  contrary,  it  only- 
shows  that,  according  to  the  Informatioa 
Wilcox  received  from  Bagby,  be  (Bagby)  at 
that  time  did  not  own  all  ctf  the  stock  of 
the  corporation.  The  telegram  Itself,  and 
the  undisputed  testimony  of  Wilcox,  prove 
conclusively  that  the  credit  was  extended  to 
the  appellee.  The  appellee  cannot  be  per- 
mitted to  take  refuge  behind  Its  lease  to 
Bagby,  for  neither  the  provisions  of  the  lease 
nor  any  resolntlon  of  the  board  of  directors 
prohibited  Bagby  from  condnctlng  the  laun- 
dry business  during  the  time  he  held  under 
the  lease  in  the  name  of  the  "Citizens'  Laun- 
dry." Nether  the  directors  nor  the  stock- 
holders, nor  any  one  of  them,  took  any 
steps  whatever  to  prevent  Bagby  from  con- 
ducting bis  business  in  the  name  of  the  cor- 
poration. This  they  should  have  done  if 
they  were  unwilling  to  be  liable  for  debts 
contracted  by  htm  In  Its  name.  Their  con- 
duct In  not  doing  so  enabled  Bagby  to  con- 
duct his  business  and  to  contract  debts  In 
the  name  of  the  corporation,  and  which. 
If  It  is  not  made  to  pay,  would  enable  Bag- 
by to  perpetrate  a  fraud  upon  the  appellant 
In  appellee's  name.  If  one  of  two  parties 
must  suffer  for  the  dishonesty  of  a  third, 
It  must  be  the  one  whose  conduct  i^rmltted 
the  wrong  to  be  done.  Here  tbe  appellee, 
from  the  drcnmstances  In  evidence,  must 
have  known  tbat  Bagby  was  conducting  his 
budness  under  the  name  of  Citizens'  Lann- 
dry. Ite  directors  thus  enabled  him  to  de- 
ceive thos^  who  dealt  with  him,  and  the  ap- 
pellee would  be  estopped  to  deny  the  appar- 
ent authority  with  which  It  clothed  him  to 
the  prejudice  of  persons  dealing  with  him. 
2  Thompson  on  Corporations,  S  1603.  Al- 
though Bagby  was  not  in  t&ct  the  agent  of 
the  appellee,  ite  conduct  was  tentemonnt  to 
clothing  him  with  tbe  powers  of  ite  mann- 
ing agent,  authorized  to  make  contiaete  for 
it,  and  appellee  should  therefore  be  estt^iped 
from  denying  liability  on  contracte  wlttln 
the  scope  of  the  apparent  authority  It  gave 
bim.   See  by  Analogy  Davla  Provisiim  Co.  t. 
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Fowler*  168  N.  Y.  680,  57  N.  B.  110&  See. 
also,  Arkansas  AmuBemmt  Association  y. 
Hlggins,  96  Ark.  493,  1A2  S.  W.  685. 

The  instructions  of  tlie  court  were  cor- 
rect, bnt  under  the  undisputed  evidence  iip- 
peUant  was  entitled  to  a  Judgment  in  Its 
ttivot,  notwithstanding  the  verdict  The 
lodgment  is  therefore  reversed,  and  judg- 
ment will  be  entered  here  agaiiut  appellee 
In  favor  of  appellant  for  the  amount  claimed. 


INTERSTATE  AMUSEMENT  CO.  v.  PAULI. 
(Supreme  Court  of  ArkanaaB.    April  21,  1018.) 

PBINCIPAZ.  and  AaXHT  (I  102*)~rAlJTHOUTX— 

Scope. 

Audiority  to  employ  a  contractor  to  fur- 
nish all  the  piayeia  for  an  orchestra  neceasarily 
included  authority  to  employ  any  individou 
player. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  274-277,  847 ;  Dec  Dig. 
S  102.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Pulk.  Judge. 

Action  by  Joseph  Paull  against  the  Inter- 
state Amusement  Company.  From  a  Judg- 
ment for  plalntlfF,  defendant  appeals.  Af- 
firmed. 

Bradshaw,  Rhoton  ft  Helm,  of  little  Rock, 
for  appellant  Robt  L.  Rogers  and  Terry, 
Downie  ft  Stre^jt  all  of  Little  Rock,  for 
appellee. 

KIRBT,  T.  Tbls  is  a  suit  by  appellee  to 
recover  from  the  appellant  a  balance  of  sal- 
ary, 9240,  claimed  to  be  dne  him  as  a  musi- 
cian under  his  contract  with  defendant  for 
the  season  from  October,  1911,  to  June  1, 
1912.  It  was  alleged  that  he  was  employed 
for  the  season  at  a  salary  of  $20  per  week ; 
that  on  January  8,  1912,  he  was  discharged 
without  cause.  The  answer  denied  that  he 
was  employed  for  the  season  at  the  wages 
claimed;  admitted  that  he  did  play  In  the 
orchestra  at  the  Majestic  Theater  in  the  City 
of  little  Rock  for  a  time;  alleged  that  he 
was  discharged  because  he  was  wholly  in- 
competent and  unfit  to  perform  the  services 
be  was  required  to  give;  that  he  was  paid 
in  fall  to  the  time  of  Ms  discharge. 

The  testimony  shows  that  appellee  was  a 
boiler  maker  and  worked  in  the  railroad 
shops  at  Argenta ;  that  one  Mr.  Epstein, 
claiming  to  be  the  agent  of  appellant  com- 
pany, came  from  Ft  Worth,  Tex.,  and  en- 
gaged him  for  the  season  of  1911  and  1912 
to  play  the  piano  In  the  orchestra  at  the  Ma- 
jestic Theater  for  $20  per  week;  that  he 
began  work  on  October  8th,  and  continued 
nntil  January  the  8th,  when  he  reported  for 
duty,  and  was  told  there  was  a  man  employ- 
ed to  take  his  place  and  also  that  his  dis- 
charge came  through  Mr.  Epstein.  The  man- 
ager of  the  orchestra  told  him  he  had  been 
notified  by  telegram  from  Mr.  Epstein.  Ro- 
senthal was  the  leader  of  the  orchestra  at 


the  time  and  gave  him  notice  of  his  dis- 
charge. It  appears  that  there  had  been  trou- 
ble and  dissatisfaction  with  the  orchestra  at 
the  Majestic  Ilieater,  and  lutein,  who  had 
known  Paull  t>efore,  went  to  and  talked  with 
him  about  taking  the  place  of  the  piano 
player,  which  Paull  stated  he  could  not  do 
unless  the  employment  was  for  that  season, 
as  otherwise  he  could  not  afford  to  quit  the 
^ployment  in  which  he  was  already  en- 
gaged. Epstein  denied  having  made  the  con- 
tract with  Fault  for  the  season  of  1911  and 
1912,  but  admitted  that  he  did  talk  with  the 
orchestra  leader  abont  his  employment,  and 
some  of  his  letters  were  introduced  In  testi- 
mony relative  thereto.  The  Amusement  Com- 
pany denied  the  authority  of  Epstein  to  en- 
gage Paull  as  the  piano  player.  It  appears 
from  the  testimony  that  Epstein  was  the 
musical  director  for  the  Interstate  Amnse- 
ment  Company  which  famished  music  for 
the  different  theaters  in  Its  circuit;  that  up- 
on dissatisfaction  of  the  Musicians'  Union  at 
little  Rock  with  certain  players  in  the  or- 
chestra he  came  to  Little  Rock  to  adjust  the 
differences  and  arrange  for  the  fumlshlDg 
of  music  at  the  Majestic  Theater;  that  while 
here  the  contract  was  made  with  FanlL 
There  Is  enough  testimony  to  show  that  Ep- 
stein was  the  musical  director  of  the  Inter- 
state Amusement  Company,  with  authority 
to  employ  orchestras  for  the  different  thea- 
ters controlled  by  his  company  upon  the  cir- 
cuit of  which  the  Majestic  was  one,  and 
that  It  was  his  practice  to  make  a  contract 
with  a  particular  person  to  furnish  the  or- 
chestra and  the  music  for  each  theater,  such 
person  being  expected  and  allowed  to  procure 
Individual  performers  for  the  orchestra.  The 
testimony  is  further  sufficient  to  support  the 
finding  that  he  made  the  contract  with  Paull 
as  claimed  by  him  for  the  season  of  1911 
and  1912,  and  that  he  knew  at  the  time  of 
Paull's  accomplishment  and  skill  as  a  piano 
player  and  also  of  his  deflciendea  Since 
Epstein  was  the  agent  of  the  Amusement 
Company  with  authority  to  provide  the  or- 
chestra for  the  Majestic  Theater,  the  fact 
that  he  was  expected  to  employ  some  par- 
ticular person  as  a  contractor,  who  would 
employ  the  individual  players  in  the  orches- 
tra and  pay  them,  did  not  prevent  his  hav- 
ing the  authority  to  ^ploy  an  individual 
performer  himself.  Having  the  right  to  em- 
ploy the  contractor  to  furnish  the  individual 
performers  and  the  music  is  greater  and  nec- 
essarily included  the  lesser  right  to  suggest 
to  the  contractor  that  he  desired  a  [larticular 
performer  in  the  orchestra,  and  to  refuse  to 
make  a  contract  with  such  contractor  if  he 
declined  to  employ  the  individual  suggested. 

[1]  The  authority  to  employ  the  ctmtractor 
to  furnish  all  th^  Individual  players  for  the 
orchestra  necessarily  Incladed  the  authority 
to  employ  any  particular  individual  per- 
former. 

It  is  conceded  in  the  briefs  that  appellee 
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Is  entia^  to  recover  the  amounts  claimed 
U  be  is  entitled  to  recover  at  all. 

Only  a  auestion  of  fact  is  presented  in 
this  case,  and  we  do  not  deem  It  material  to 
set  ont  the  testimony  at  farther  lei^^th ;  it 
being  sufficient  aa  already  said  to  warrant 
the  eourfs  finding. 

The  Judsment  is  affirmed. 


VASKER  T.  BOTD. 
(Supreme  Ckmrt  of  Arkansas.   April  28,  1918.) 

1.  Sales  ({  88*}  — Futjd  bt  Sblleb— Acts 

Constituting. 

To  charge  a  seller  of  personal  property 
with  fraud,  it  must  be  shown  that  he  made  an 
active  attempt  to  deceive  the  buyer  relative  to 
some  matter  material  to  the  contract,  either  by 
statements  known  to  be  false,  or  by  acts,  con- 
duct, or  representations  which  Boppressed  the 
truth  and  induced  in  the  buyer  a  false  impres- 
sion. 

[Bd.  Note.— For  ottier  cases,  see  Sales,  Cent 
H  66-77.  86;  Dec  Dlff.  |  38.*] 

2.  Saub  (I  ISO*)— Acmons  to  Bkbgiho— In- 
structions. 

In  an  action  to  recover  a  horse,  which 
plaintiff  claimed  he  was  induced  to  trade  to 
defendant  for  a  mare  by  defendant's  fraudulent 
representations  that  the  mare  was  sound,  in- 
structions Uiat  if  the  mare  was  nnsound,  in 
that  she  had  lost  her  grinder  teeth  and  was 
suffering  with  chronic  mdigestion,  and  if  de- 
fendant knew  of  this  and  railed  to  disclose  it 
to  plaintiff,  this  was  such  a  concealment  of  a 
latent  defect  as  entitled  plaintiff  to  avoid  the 
contract,  were  properly  refused,  since  it  could 
not  be  said,  as  a  matter  of  law,  that  the  loss 
of  the  teetii  rendered  the  mare  onsonndj  or 
that  defendant's  knowledge  of  such  fact  entitled 
plaintiff  to  rescind. 

[Ed.  Note.—For  other  cases,  see  Sales,  Gent 
Dig.  I  322-324 ;  Dec  Dig.  |  130.*] 

3.  Sales  (i  130*)  —  AonoN  to  Bucihd  — 
Questions  tor  Jubt. 

In  an  action  to  rescind  a  horse  tradfc  where 
defendant  admined  that  he  told  plaintiff  that 
be  considered  the  mare  traded  by  him  sound, 
the  court  properly  submitted  to  the  jury  wheth- 
er such  representation  was  intended  and  under- 
stood by  the  parties  as  a  representation  that 
the  mare  was  sound,  or  aa  a  mere  expression  of 
opinion. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  fiS  322-324;   Dec.  Dig.  1  130.*] 

4.  Sales  ({  38*)  —  Rescission  fob  Fraud  — 
Representation  of  Fact  or  Opinion. 

To  entitle  a  party  to  rescind  a  horse  trade, 
there  must  have  been  a  misrepresentation  of  a 
material  fact  upon  which  he  relied,  and  which 
was  understood  by  the  parties  as  an  absolute 
assertion  concernim;  the  cfmdition  of  the  mare 
received  by  him,  and  not  as  a  mere  expresrion 
of  an  opinion. 

rESd.  Note. — For  other  cases,  see  Sales;  Cent 
Dig.  H  65-77.  85;  Dec.  Dig^  |  S&*] 

Appeal  from  Cfrcnlt  Gonrt,  Yell  Gonnty; 
Hu^  Basham,  Judge. 

Action  by  John  M.  Parker  against  John 
Boyd.  From  a  Judgment  tor  defendant, 
plaintiff  appeals.  Affirmed. 

Jna  M.  Parker  and  Bullock  &  Davis,  all  of 
Dardanelle.  for  appellant  Priddy  ft  Cham- 
bers, of  Danville,  for  appellee. 


HART,  J.  This  mit  wai  commenced  be- 
fore a  Justice  of  the  peace  John  SC.  Paric- 
er  against  John  Boyd  to  recover  a  horae 
which  Pailcw  alleges  he  exchanged  with 
Boyd  for  a  gray  mare.  He  allseed  Otat  be 
was  Induced  by  the  ^aidant  to  make  tbB 
exchange  by  false  and  fraudulent  r^resenta- 
tlona  that  the  mare  van  aotmd,  and  that  tike 
mare  turned  out  to  be  unsound.  Upon  ap- 
peal  to  the  circuit  court  there  was  a  trial 
anew  by  a  Jury  and  a  verdict  and  Judgment 
In  favor  of  tiie  d^endant  The  plaintiff  ban 
appealed. 

The  testimony  on  the  part  of  the  pWntlff 
was  that  Paiker  and  Boyd  talked  about  mak- 
ing the  exchange  two  or  three  times  before 
it  wan  made  Parker  aaya  that  he  could  xkot 
see  anything  wrong  with  the  mare,  and  tlutt 
she  looked  Uke  she  was  worth  f  125  or  $160 ; 
that  Boyd  told  him  there  was  nothing  wrong 
with  the  mare^  and  that  she  waa  safe  in 
every  req»ect  Parker  and  Boyd  traded  Ute 
In  the  afternoon,  and  Parker  turned  the  mare 
In  a  pasture^  She  was  in  foal  and  lost  her 
colt  that  night.  The  next  morning  ]^ker 
was  informed  that  three  of  the  grinder  teeth 
of  the  mare  bad  been  pulled  out  before  be 
traded  for  her.  On  the  same  day  be  went  to 
Boyd  and  offered  to  return  the  mare  and  de- 
manded his  horae  back. 

Other  testimony  tends  to  show  that  the 
mare  was  suffering  with  chronic  Indigestion 
at  the  time  Boyd  traded  her  to  Parker.  Both 
the  veterinary  surgeon  and  a  former  owuer 
of  the  mare  testified  to  this  fact  They  said 
the  mare  did  well  ^ough  when  her  food  waa 
ground,  but  that  special  attention  had  to  be 
paid  to  the  preparation  of  her  food.  In  order 
to  prevent  her  from  having  Indigestion.  The 
former  owner  of  the  mare  said  that  he  had 
told  Boyd  of  this  fact  The  veterinary  sur- 
geon said  that  the  mare,  in  the  condition 
she  was  in  when  she  was  traded,  was  worth 
about  flOO,  and  the  horse  was  worth  a  Uke 
amount  He  said  the  fact  that  a  horse  had 
lost  three  of  its  Jaw  teeth  was  not  classed  as 
unsoundness.  The  mare  died  from  acute  In- 
digestion on  the  night  before  the  trial  in  the 
Justice  court,  while  she  was  still  in  the  pos- 
session of  the  plaintiff. 

Boyd  admitted  that  he  had  told  the  plain- 
tiff that  he  considered  the  mare  sound,  and 
says  that  he  did  this  in  good  faith.  He  de* 
nles  that  the  forrn^  owner  of  the  mare  had 
told  him  that  the  mare  suffered  from  dironlc 
Indigestion,  and  said  that  during  the  two 
months  he  owned  the  mare  she  never  suffered 
from  Indigestion  and  had  no  trouble  In  masti- 
cating her  food.  He  aald  that  he  knew  that 
she  had  lost  two  of  her  teeth,  but  did  not  re- 
gard this  as  rendering  her  unsound,  and  ca 
this  account  told  the  plaintiff  that  he  consid- 
ered her  sound. 

[1]  The  law  of  the  case  Is  well  stated  In 
Hunt  V.  Davis,  08  Ark.  44,  136  S.  W.  458, 
where  the  court  said:  "The  principles  on  the 
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■abject  of  fraud  wUdi  are  apidlcable  to  coa- 
tncts  toT  the  sale  of  propert7  goierallT  ap- 
1^7  llkewtae  to  contracts  for  tlie  sale  of 
aharee  of  stock.  In  order  to  charge  the  sell- 
er wltb  fraud.  It  mnat  be  riiown  tbat  be  bas 
made  an  active  attonpt  to  decelTe  tbe  buyer 
relatWe  to  eome  matter  material  to  the  con- 
tract, either  by  statements  which  he  knowa  to 
be  false,  or  by  acts,  conduct,  or  repres^ta- 
ttons  which  sappreas  tbe  truth  and  induce  In 
the  buyer  a  false  impression.  Bepresenta- 
tious  whldi  are  considered  Crandnlent  In 
tew  must  be  of  a  nature  that  are  material  to 
tbe  contract,  and  'most  be  made  by  one  who 
either  knows  than  to  be  false,  or  else,  not 
knowing,  asserts  them  to  be  true,  and  made 
with  the  Intmt  to  have  the  other  party  act 
upon  than  to  his  Injury,  and  such  must  be 
their  eftect'" 

Hie  oonrt  faiatnieted  the  Jury,  In  effect, 
that  fraud  consists  in  the  misrepreeentatlon 
or  concealment  of  a  material  fad:  calculated 
to  decdve  and  mislead  tiie  opposite  party, 
and  further  told  them.  If  they  bdSeved  that 
tbe  defodant  made  the  plaintiff  any  false 
xvpreeentatlons  or  used  any  deceit  as  an  In* 
dneenunt  to  the  mafclnr  of  the  trade,  or  con- 
(sealed  from  the  plaintiff  any  latent  defect  in 
tbe  animal  traded  him,  that  they  mnat  find 
for  the  plaintiff. 

[2,S]  The  defendant  complains  fliat  the 
oonrt  refused  to  give  certain  instructions 
asked  for  by  him.  We  do  not  deem  it  neces- 
sary to  set  out  these  instructions.  They  all 
in  effect  asked  the  court  to  tell  the  jury,  if 
they  believed-  that  tbe  animal  traded  by  the 
defendant  to  the  plaintiff  was  unsound,  In 
tbat  she  had  lost  her  grinder  teeth,  at  tbe  time 
the  trade  was  made,  or  that  she  was  suffering 
with  chronic  Indigestion,  and  the  defendant 
knew  of  this  and  failed  to  disclose  it  to  the 
plaintiff,  that  this  was  such  a  concealment  of 
a  latent  defect  as  entitled  plaintiff  to  avoid 
the  contract  In  short,  the  Instructions  ask- 
ed and  refused  in  substance  asked  tbe  court 
to  tell  the  jury,  as  a  matter  of  law,  that  tbe 
fact  tbat  tbe  mare  had  lost  her  grinder  teeth 
rendered  her  unsound,  and  that  this,  coupled 
with  the  further  fact  that  tbe  defendant 
knew  of  It,  would  entitle  plaintiff  to  rescind 
the  trade.  This  la  not  the  law.  The  con- 
tract in  this  case  was  by  parol,  and  the 
court  properly  submitted  It  to  the  jury  for 
them  to  find  whether  the  representations 
made  by  the  defendant  to  the  plaintiff  in 
regard  to  the  soundness  of  the  mare  were 
intended  and  understood  by  the  parties  as 
tbe  representation  that  the  mare  was  sound, 
or  whether  they  were  Intended  as  a  mere  ez- 
I»Tes^n  of  opinion. 

[4]  In  order  to  entitle  plaintiff  to  rescind 
the  trade,  there  must  have  been  some  mis- 
representation of  a  material  fact  concerning 
the  mare  which  the  plaintiff  relied  upon,  and 
which  was  understood  by  the  parties  as  an 
absolute  assertion  concerning  the  condition 


of  the  mare,  and  not  the  mere  expression  of 
an  opinion. 

The  jury  found  for  tbe  defendant  under  In- 
structions which  fairly  submitted  the  con- 
tention at  both  sides,  and  under  the  uniform 
decisions  of  this  court  the  verdict  must  be  up- 
held. 

The  judgment  will  be  affirmed. 


HELENA  SPECIAL  SCHOOL  DIST.  NO.  1 

T.  KITCHENS.  County  Treasurer. 
(Supreme  Oourt  of  Arkansss.   April  28,  Idia) 

1.  Schools  and  School  Dnniors  (|  106*}— 
"Common  School  Fund"  —  OoLuonoN — 
C0MUIBB10R& 

The  "common  Bchool  fond"  within  Const 
art  7,  i  46,  providing  that  the  qualified  electors 
of  each  county  ihall  elect  one  treasorer,  who 
shall  be  ex  officio  treasurer  of  the  common 
school  fond,  and  Kirby'a  Dig.  |  3S09,  allowing 
the  treasurer  comminloQi  on  the  aggregate 
amount  of  all  school  funds  coming  into  bis 
hands  in  any  one  year,  meant  funds  raised  by 
the  aonoal  levy  and  collection  of  taxes  for 
school  purposes  and  other  sources  as  prescrib- 
ed by  section  7486,  and  special  funds  obtained 
by  mortgaging  the  property  of  a  special  free 
school  diBtiict  to  erect  and  equip  a  school  build- 
ing under  the  authority  of  section  7696  are 
not  a  part  of  the  common  school  fund,  and  tbe 
treasurer,  being  oitltled  to  commlssliHis  on  tbe 
funds  raised  ay  taxation  to  pay  the  interest 
and  principal  of  tbe  mortgage  debt,  la  not  en- 
titled to  a  commission  on  the  prlndpal  of  the 
mortgage  debt 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  140,  248-262; 
Dec.  Dig.  {  106.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1336,  1337.] 

2.  Officbbs  (I  94*)— CoUFSKSATioir— Statu- 

TOBT  PbOVISIONS. 

An  officer  is  not  entitled  to  a  commiBBion 
or  fee,  unless  there  Is  specific  statutory  authori- 
ty therefor. 

[Ed.  Note.~For  other  cases,  see  Officers, 
Cent  Dig.  H  132, 133,  136-138, 140.  141;  Dae. 
Dig.  I  04.*] 

Appeal  from  Circuit  Court,  PhUUps  Coun- 
ty ;  Hance  N.  Hutton.  Judge. 

Action  by  V.  F.  Kitchens,  County  Treasurer, 
against  Helena  Special  Bdiool  Dlatiict  No. 
1.  From  a  judgment  for  plidntlff,  defendant 
appeala    Beversed,  and  cause  dismissed. 

The  appellant  borrowed  $100,000,  and  mort- 
gaged its  property  for  tbe  purpose  of  paying 
for  a  high  school  building.  The  trustee 
for  the  mortgagees  placed  the  money  with 
the  Guarantee  Loan  &  Trust  Company  of 
Helena,  to  t>e  paid  out  by  it  for  the  construc- 
tion of  the  high  school  building  and  Its  equip- 
ment. Drafts  on  the  Quaranty  Loan  &  Trust 
Company  were  signed  by  the  president  and 
secretary  of  tbe  school  board,  accompanied 
by  a  progressive  estloiate  of  the  architect 
The  president  and  secretary  of  tbe  school 
board  signed  tbe  deed  of  trust  and  the  bond 
and  coupons.  They  had  no  further  connec- 
tion with  the  receiving  or  paying  out  of  the 
money  than  as  stated.   Tbe  semiannual  in- 
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terest  was  paid  by  se^egatlng  It  from  the 
general  revenues  of  the  school  district,  re- 
ceived from  the  state  aid,  and  taxes  raised 
hy  the  levy  of  five  mills.  This  was  done 
throughout  the  life  of  the  bonds,  and  was 
kept  in  the  treasury  to  be  known  as  the 
"building  fund."  All  the  money  to.  pay  inter* 
est  was  to  be  raised  by  taxing  thft  property 
In  the  Helena  special  school  district  No.  1. 
The  Guaranty  Loan  &  Trust  Company  held 
the  money,  $100,000,  as  the  property  of  the 
Helena  special  school  district,  and  paid  it 
out  on  the  order  of  the  board  of  directors, 
signed  by  the  president  and  secretary.  The 
fund  of  $100,000  was  exclusively  the  result 
of  the  mortgage  or  deed  of  trust  made  on  the 
school  property,  and  not  received  from  any 
other  source.  It  was  acquired  by  the  ap- 
pellant under  the  authority  of  the  general 
law  ot  the  state,  pertaining  to  special  school 
districts,  aathorlzing  them  to  borrow  money, 
and  mortgage  their  properly  tor  the  purpose 
of  secnrlng  funds  to  build  and  equip  school 
bnildinga.  The  atqpellee  as  treasurer  had 
paid  out  of  the  school  funds  of  the  Helena 
special  school  district  92,750  as  sttnlannual 
Interest  on  the  $100,000  on  warrants  of  the 
secretary  of  the  district,  drawn  on  him  as 
county  treasurer  out  of  the  funds  in  his 
hands  as  treasurer  of  the  special  school  dis- 
trict No.  1.  He  got  the  commission  on  the 
money  paid  out  as  interest  and  on  aU  moneys 
of  the  Hdena  spedal  scSuwl  district  No.  1 
that  had  come  into  his  hands.  Appellee  de- 
manded of  the  directors  of  the  special  dis- 
trict that  the  sum  of  $100,000,  borrowed, 
pass  throut^  his  bands,  but  the  directors  re- 
fused and  the  appellee  brought  this  suit  to 
recover  the  commission  on  said  sum  of  money. 
Tbe  court,  upon  the  above  facts,  directed  a 
verdict  in  fttvor  of  the  appellee^  and  api^l- 
lant  duly  prosecuted  this  appeal. 

nnk  ft  Dinning  and  Moore,  Vineyard  k 
Satterfleld,  all  of  Helena,  for  appellant  P. 
H.  Andrews,  of  Helena,  for  appellee. 

SMITM,  J.  (after  stating  the  facts  as  above). 
[1,2]  Article  7,  |  46,  of  the  Constitution, 
provides:  "That  thequalifled  electors  of  each 
county  shall  elect  one  •  •  •  treasurer, 
who  shall  be  ex  officio  treasurer  of  the  com- 
mon school  funds  of  the  county."  Section 
3609  of  Kirby's  Digest  provides:  "He  (the 
treasurer)  shall  be  allowed,  as  commissions  on 
the  aggregate  amount  of  all  school  funds  of 
the  county  that  come  into  his  hands  in  any 
one  year,  the  rate  of  two  per  cent,  and  no 
more,  provided,  that  If  any  county  treasurer 
shall  have  taken  commissions  from  any  par- 
tlcnlar  school  funds,  the  same  fund  shall 
not  be  subject  to  commissions  In  the  hands 
of  bis  successors  In  office."    Appellee  con- 


tends that  he  Is  entitled  to  the  commlssIOQ 
sued  for  under  the  Constitution  and  statute 
above  quoted.  "The  common  school  fund  of 
each  county"  and  "all  school  funds  of  the 
county"  as  used  In  the  Constltutloa  and  stat- 
ute quoted  mean  funds  raised  by  the  annual 
levy  and  collection  of  the  taxes  for  school 
purposes  and  other  sources  such  as  that 
prescribed  by  section  7486  of  KIrby's  Digest. 
The  Constitution  and  laws  provide  for  state 
taxes  which  shall  not  exceed  three  mills  on 
the  doUar  and  for  a  per  capita  tax  of  one 
dollar,  and  also  for  school  district  taxes 
not  to  exceed  seven  mills  on  the  dollar.  Sec- 
tion 7486  of  Elrby's  Digest  provides  for  com- 
mon school  funds  derived  from  certain  other 
resources.  These  funds,  together  with  the 
funds  raised  by  annual  taxation  under,  the 
Constitution  and  laws,  constitute  the  "com- 
mon school  funds  of  each  eowxts"  referred 
to  under  the  constitutional  provtalon  and 
statute,  supra,  under  whidi  appellee  dalms. 
But  the  special  funds  obtained  by  mortgag- 
ing the  property  of  the  qwdal  free  school  dis- 
trict for  the  purpose  of  mcttng  and  equip- 
ping a  school  building  under  the  authority 
of  section  7696  of  Kirby's  Digest  ore  not  a 
part  of  the  comnMm  school  fund  or  Uie  sidiool 
funds  of  eadi  county,  in  the  sense  that  theee 
terms  are  used  In  the  Constitution  and  stat- 
ute, joOer  which  appellee  dalms.  The  funds 
obtained  for  the  special  purpose  named  and 
In  the  manner  named  In  the  statute  are  not 
realized  from  the  taxes  or  from  the  other 
sources  by  whidi  the  common  adbool  funds 
of  the  count?  are  raised.  They  are  not,  as 
stated,  a  part  of  the  "etmmion  school  funds," 
or  "the  sdiool  funds'*  of  eadi  county,  but  be- 
long  to  the  special  school  district  raising 
them  In  a  special  manner  for  the  special  pur- 
poses designated.  See  Honey  v.  Greene 
County,  148  S.  W\  592.  There  must  be  some 
spedflc  statutory  authority  for  the  allowance 
of  the  commission  or  fee  to  an  officer.  See 
Honey  v.  Greene  County,  supra. 

The  appellee  admits  that  he  had  received 
his  commission  on  all  moneys  paid  out  as 
interest  and  all  moneys  of  the  Helena  spe- 
cial school  district  No.  1,  which  had  come 
Into  his  hands.  The  treasurer,  being  enti- 
tled to  and  allowed  commissions  on  the  funds 
raised  by  taxation,  set  apart  for  the  purpose 
of  paying  the  Interest  and  principal  of  the 
bonds  as  this  sum  passed  through  his  hands, 
cannot  be  allowed,  In  addition  to  this,  a  com- 
mission on  the  principal  of  $100,000  obtained 
by  mortgaging  property.  To  allow  a  commis- 
sion on  the  latter  sum  would  be  to  give  him 
double  commissions.  TblB  Is  not  contem- 
plated. 

The  Judgment  thereC(«e  Is  reversed,  and 
the  cause  dismissed. 
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GARTER  T.  8TATB. 

(Sappeme  Court  of  ArkaDsas.    April  28,  1913.) 

1.  HoHiciDK  (I  127*)  —  Indictment  —  SurFi- 

CIBNGT. 

An  indfctment  ebargins  that  accused  un- 
lawfully, felonioDaly,  and  with  malice  afore- 
thouxht,  and  after  premeditation,  did  kill  and 
mnrder  W.  with  a  certain  pistol  held  in  bis 
hand,  the  luatol  being  then  and  there  loaded 
with  snnpowder  and  bullets,  was  sufficient. 

[Ed.  Note.— For  otbsr  casea,  see  Homicide, 
Ont.  Dig.  H  192-194 ;  Dec.  Dig.  {  127.«] 

2.  Criminal  Law  (|  368*)— Evidence— Res 

Where  at  the  time  of  an  altercation  be- 
tween accused  and  deceased,  20  or  30  minutes 
before  tbe  homicide,  J.  was  with  deceased,  call- 
ed accused  a  vile  name,  and  encouraged  de- 
ceased, what  he  subsetiuently  said  and  did  at 
another  place  In  the  time  intervening  before  the 
killing,  accused  not  being  present,  was  not  ad- 
miaslble  as  a  part  ttf  the  res  gestn. 

[EJd.  Note.— For  otl»er  cases,  see  Criminal 
Law,  Cent  Dir.  H  806,  812,  S14,  815,  821; 
Dec.  Dig.  I  368.*] 

8.  HojnciDB  d  187*)— Evidkhcu-Sbu-De- 
mtSB. 

Where  shortly  before  a  homicide  accused 
and  deceased  had  an  altercation,  the  subsequent 
threats  or  conduct  of  a  person  who  was  with 
deceased  at  the  time  of  the  altercation  were 
not  competent  on  the  question  of  self-defense,  as 
th»  could  have  no  bearing  on  the  question  of 
whfdi  partj  was  tlie  anressor. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  II  390,  390% ;  Dee.  Dig.  {  187.*] 

4.  HonciDE  <|  190*)  —  Evidkncb  —  ADinsfii- 

BIXITT. 

On  a  trial  for  homicide,  where  accnaed'a 
testimony  was  sufficient  to  present  a  question 
for  the  Jury  as  to  which  party  was  the  aggres- 
sor, uncommunicated  threats  by  deceased 
against  accused  and  testimony  as  to  deceased's 
reputation  for  turbulence  and  violence  should 
have  been  admitted. 

TBd.  Note.— For  other  uses,  see  Homicide, 
Gent.  Dig.  H  300-413 ;  Dec.  Dig.  |  190^*1 

5.  Homicide  (|  121*)— MANsutraHTEB— Acts 

CONBTITUTIKQ. 

Where,  after  an  altercation  between  ac* 
cased  and  deceased,  accused  without  necessity 
for  doing  so  armed  himself  and  returned  to  the 
place  of  the  difficult  and  thereupon  killed  de- 
ceased, he  was  guilty  of  volnntary  manslangh- 
ter,  even  if  deceased  was  the  aggressor  at  the 
time  of  the  homicide. 

[Ed.  Note.— For  other  casM,  see  Homicide, 
Cent  Dig.  {  176:  Dec.  Dig.  {  121.*] 

6.  HouiciDB  (I  347*)— Appeal— Disposition 
or  Case— MoDinoATiON. 

Where  accused  was  guilty  of  voluntary 
manslanghter,  even  if  the  deceased  was  the  ag- 
gressor because  he  armed  himself  and  without 
necessity  returned  to  the  place  of  a  prior  diffi- 
cnlty,  a  conviction  for  murder  in  the  second  de- 
gree would  not  be  reversed  for  error  in  exclud- 
ing evidence  tending  to  show  that  deceased  was 
the  aggressor  and  refusing  Instructions  as  to 
considering  threats  in  determining  which  party 
was  the  aggressor,  If  the  Attorney  General 
would  consent  to  a  sentence  for  voluntary  man- 
slaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
CMit  Dig.  I  725;  Dec  Dig.  |  347.'] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Calvin  T.  Cotham,  Judge. 
J.  R.  Carter  was  convicted  of  murder  in 


the  second  decree,  and  be  appeals.  Reversed 
and  remanded  conditionally. 

The  indictment  charged  that  "J.  R.  Garter, 
on  ttae  20th  day  of  July,  1912.  in  the  comity 
of  Garland  aforesaid,  did  unlawfully,  felo- 
niously, and  with  malice  aforethought,  and 
after  premeditetion  and  deliberation,  Ull 
and  murder  one  Bud  Woodfork  with  a  cer- 
tain pistol  which  tho  said  J.  R.  Garter  then 
and  there  had  and  held  in  his  hand,  the  said 
pistol  bdng  then  and  there  loaded  with  gun- 
powder and  bullets,  against  the  peace  and 
dignity  of  the  state  of  Arkansas." 

The  facts  are  substantially  as  follows: 
The  appellant  and  deceased  had  an  alterca- 
tion in  a  restaurant.  Id  the  city  of  Hot 
Springs,  during  which  the  deceased  slapped 
the  appellant  twice  on  the  Jaw  with  suffi- 
cient force  to  knock  off  his  bat  There  Is 
some  conflict  as  to  whether  or  not  he  struck 
him  with  his  closed  fist  or  slapped  him,  but 
the  proof  shows  that  the  appellant  was  not 
knocked  down  by  reason  of  the  blow.  Carter 
had  been  practically  an  Invalid  for  a  year 
or  two  preceding  this  difficulty,  and  deceased 
was  a  strong,  husky  man,  being  a  laborer  and 
a  ball  player.  They  were  separated  by  the 
person  In  charge  of  the  restaurant,  and  the 
deceased  was  pushed  out  at  the  front  door 
and  told  to  go  home.  Deceased  grabbed  up 
some  rocks  and  came  to  the  front  door  for 
the  purpose  of  throwing  at  appellant,  but 
was  prevented  by  the  manager  of  the  restau- 
rant He  went  around  to  the  aide  door,  but 
was  stopped  there  by  other  jwrsons  from 
throwing  in.  He  went  on  down  the  street, 
and  was  gone  20  or  25  minutes,  later  com- 
ing back  to  the  restaurant  The  appellant 
went  out  the  aide  door  and  was  told  to  go 
home.  The  proof  shows  that  be  went  on 
up  to  the  saloon,  where  he  had  been  em- 
ployed, put  on  his  coat,  and  pnt  a  pistol  in 
his  pocket.  He  stood  around  perhaps  20  or 
25  minutes  at  the  saloon,  and  then  started 
out,  as  he  says,  to  get  something  to  eat 
The  proof  shows  that  he  passed  by  the 
restaurant'  at  which  be  had  been  In  the  cus- 
tom of  obtaining  his  meals,  and  went  direct- 
ly to  the  restaurant  where  he  bad  had  the 
difficulty  with  deceased.  After  walking  about 
midways  of  the  room,  he  raised  bis  gun  and 
fired  one  shot,  which  struck  deceased  In 
the  breast.  Deceased  hallooed,  "I  am  shot," 
and  ran  out  at  the  side  door  and  across  the 
street,  about  a  hundred  feet,  where  he  fell 
dead.  The  proof  shows  that  deceased  bad  a 
rock,  about  the  size  of  his  fist,  Inside  of  hia 
vest,  in  the  pocket,  and  appellant  testified 
that  the  deceased  was  reaching  Into  his  left 
pocket  at  the  time  he  shot.  The  proof  shows 
that  at  the  time  of  the  killing  there  was  no 
renewal  of  the  quarrel,  and  nothing  was  said 
by  either  party  at  the  time  the  shooting  ac- 
tually occurred. 

When  the  first  altercation  took  place  at 
the  restaurant,  a  man  by  the  name  of  Blue 
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Jackson  was  with  the  deceased,  Woodforb. 
He  called  appellant  a  vile  name  and  urged 
the  deceased  to  Jump  on  appellant,  and  en- 
couraged deceased  by  telling  htm  he  was  bia 
friend  and  would  be  with  him. 

Appellant  offered  to  introduce  testimony 
of  what  Blue  Jacksoa  did  and  said  In  a 
saloon  when  the  appellant  was  not  present 
The  court  refused  to  allow  this  testimony, 
but  ruled  that  he  would  permit  testimony 
as  to  what  all  the  parties  said  and  did  who 
participated  in  the  second  difficulty,  some  20 
or  80  minutes  before  the  killing,  while  the 
aiqwllant  and  the  deceased  were  present, 
but  would  not  permit  the  Introduction  of 
declarations  and  acts  of  third  parties  which 
were  said  and  done  outside  of  the  presence 
of  both  appelant  and  the  deceased. 

The  appellant  was  asked  if  anything  hap- 
pened that  caused  him  to  believe  that  he  was 
being  followed  by  Bine  Jackson  and  Wood- 
fork,  and  the  court  refused  to  permit  the 
witness  to  answer,  and  the  appellant  saved 
his  exceptions. 

Appellant  offered  to  prove  that  the  de- 
ceased, within  a  few  minutes  after  the  at- 
tempted assault  of  appellant  with  rocks,  was 
at  a  place  near  the  scene  of  the  dlfhcnlty 
and  made  a  statement  to  the  effect  that  he 
intended  to  get  the  appellant  or  kill  him  be- 
fore the  night  was  over.  This  tlireat  was 
not  communicated  to  the  appellant,  and  the 
court  excluded  it,  to  which  ruling  appellant 
dnly  excepted.  The  court  also  excluded  of- 
fered testimony  of  the  general  reputation  of 
the  deceased  In  the  community  where  he 
resided  for  violence  and  turbulence. 

Among  others,  the  court  gave  the  following 
instruction,  to  wit:  "If  yoa  believe  from 
the  evidence  that  threats  were  made  In  this 
case.  It  la  vmpet  tor  yon  to  consider  audi 
evidence  for  the  purpose  of  shedding  light 
upon  the  state  of  mind  existing  between  the 
defendant  and  tlie  deceased  at  the  time  of 
the  difflcolty  and  Inunedlately  thereafter." 

The  court  refosed  appellant's  prayer  for 
Instmctlon  No.  12,  aa  follows:  "It  la  com- 
petent to  prove  threats  by  either  puty, 
against  the  other,  if  such  have  been  made, 
tot  the  purpose  of  shedding  light  upon  the 
state  of  mind  existing  between  the  parties 
at  the  time  of  the  difficulty,  and  also  tor 
the  purpose  of  abeddlng  Ug^t  upon  whidi  of 
the  two  was  the  aggressor  in  the  combat 
Threats  on  both  sides,  ^tber  those  against 
the  defendant,  or  those  made  1^  falm,  are  to 
be  considered  by  yon.  If  any  were  made, 
tor  the  purpose  of  shedding  Ugbt  as  to  the 
condition  of  mind  between  the  two  parties 
at  the  time  of  the  difficulty,  and,  as  I  said 
before,  as  tending  to  shed  light  upon  whl<di 
was  the  aggressor  In  the  difflcolty."  The 
appellant  duly  excepted  to  the  ruling  of  the 
court 

Appellant  was  convicted  of  murder  in  the 
second  degree  and  aentenced  to  21  years  in 
the  state  pwiltwittary,  and  an>eBl8  to  this 
court 


J.  R.  Carter,  pro  se;  Wm.  Tj.  Mo(»p^  Atty. 
Gen.,  and  Jno.  P.  Btxeepeft  Asst  Atty.  Gcbl, 
for  the  State. 


WOOD,  J.  (aftw  stating  the  tacts  as 
above).  [1]  The  Inactmoit  was  suffident 
Jones  T.  State,  61  Ark.  88,  32  S.  W.  81; 
Turner  t.  State,  61  Ark.  86(K  83  S.  W.  104; 
La  Hue  T.  SUte^  64  Ark.  144,  41  S.  W.  03; 
Green  t.  State,  71  Ark.  ISO,  71  S.  W.  666; 
Harding  T.  State,  94  Ark.  66, 126  S.  W.  90. 

[2, 1]  The  court  did  not  err  In  excluding 
the  oSereO.  testimony  of  the  conduct  of  Blue 
Jackscm  not  in  the  iwesaice  of  tiie  appellant 
It  la  neither  alleged,  nor  proved  that  Bloe 
Jackstm  and  deceased,  Woodfork,  were  In 
a  ctmspiracy  to  assault  the  appellant,  and  tbe 
testimony  Is  not  shown  to  have  been  con- 
nected In  point  of  time  so  as  to  constitute  a 
part  of  the  res  gestee.  HcElroy  t.  State,  100 
Ark.  301-312,  140  8.  W.  8.  Any  threats  or 
other  conduct  of  Blue  Jackson  towards  ap- 
pellant could  not  have  been  competent  under 
appellant's  ^iea.  of  self-defense,  for  it  could 
have  had  no  bearing  on  the  question  of 
whether  or  not  the  deceased  was  the  ag- 
gressor. Jackson  t.  State,  145  S.  W.  500. 
Moreover,  the  appellant,  after  the  court  had 
announced  that  it  would  exclude  the  oflfered 
testimony,  did  not  offer  to  show  what  Ja<^- 
son  did  or  said  concerning  him. 

[4]  The  testimony  of  the  appellant  to  the 
effect  that  when  he  returned  to  the  restau- 
rant Woodfork  "kinder  put  his  hands  around 
here  and  turned,"  in, connection  with  the 
other  testimony,  In  which  the  position  of  the 
deceased  was  demonstrated  before  the  Jury, 
was  sufficient  to  call  for  a  submission  of  the 
Question  to  the  Jury  as  to  who  was  the  ag- 
gressor Immediately  before  the  fatal  shot 
-was  fired.  This  testimony  of  appellant  tend- 
ed to  show  that  the  deceased,  Woodfork,  was 
the  aggressor,  and  the  offered  testimony  of 
the  uncommunicated  tlireata  of  Woodfork 
against  appellant  Just  prior  to  the  fatal 
rencounter,  and  also  the  offered  testimony  as 
to  the  diaracter  of  Woodfork  for  turbulence 
and  violence,  was  compet^t  as  tending  to 
corroborate  the  testimony  of  the  appellant 
on  this  point  In  Palmore  t.  State,  29  Ark. 
248,  we  said:  "Threats,  as  vrell  as  the  char- 
acter and  conduct  of  the  deceased,  are  ad- 
missible when  these  circumstances  t«id  to 
explain  or  palliate  the  conduct  of  the  accus- 
ed. These  are  drcumstanUal  facta  which  are 
a  part  of  the  res  gestte  whenever  they  are 
sufficiently  connected  with  the  acta  and  con- 
duct of  the  parties,  so  as  to  cast  light  on  that 
darkest  at  all  subjects,  the  motives  of  tte 
human  heart"  Seev  also,  Jac^aon  t.  States 
supra;  Long  t.  States  76  Ark.  493.  80  a  W. 
03,  91  S.  W.  2&  It  foUowB  that  the  court 
erred  In  excluding  the  offued  testimony  aa 
to  the  oncommnnlcated  threata  of  Woodfork 
against  the  appellant,  and  also  the  oBered 
testimony  of  witnesses  aa  to  the  character  of 
the  deceased  for  turbulence  or  violenca  The 
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coart  also  erred  In  not  giviDg  appellant's 
prayer  for  Instruction  No.  12. 

[f ]  Tike  nnoontroTerted  erldence.  however, 
ot  the  appellant  blmself  shows  that  he  was 
at  least  guUtr  of  Tolnntary  manslaufi^tn. 
He  armed  himsdf  and  returned  to  the  scene 
of  the  previous  altercation  i^en  there  was 
no  necesstty  for  doing  si^  and  the  conduct 
of  the  deeeased,  as  shown  hy  the  appi^lant^s 
own  teBtiUnony,  was  not  sufficient  to  Justify 
or  excuse  the  homicide.  Even  according  to 
his  own  testimony  he  acted  without  due  care 
and  drcnnupectlon,  and  that  Is  no  testlmooy 
to  warrant  a  fln^Ung  Uiat  the  UUlng  was 
done  In  self-defense.  The  proof  was  ample 
to  have  sustained  a  verdict  oi  murder  In  the 
first  degree,  but  under  the  testimony  of  ap- 
pellant the  Jury  could  have  found  him  guilty 
of  voluntary  manslaughter. 

[■1  Therefore  appellant  was  prejudiced  In 
the  refusal  of  the  court  to  allow  the  tiered 
testimony  and  In  refusing  to  give  prayer 
No.  12  of  appdlant  All  possible  prejudice, 
however,  from  these  errors.  In  our  opinion, 
may  be  removed  by  sentencing  appellant  for 
voluntary  manslaugbtw,  and  if  the  Attorney 
Oeneral  so  elects  within  IS  days  a  Judgment 
will  be  altered  remanding  fbe  cause  with  dl- 
rectifflis  to  tbat  effect;  otherwise  the  Judg- 
ment will  be  reversed  and  the  cause  remand- 
ed for  a  new  triaL 


COMUEROIAL  UNION  FIRE  INS.  CO.  T. 
KINO. 

(Sopieme  Court  of  Arkansas.  April  28.  1018.) 

1.  Irbubance  (I  608*)  ~  Fieb  Insubancb  — 
Fboof  or  liOas— Waives. 

A  denial  by  the  compan;  of  all  liability  un- 
der the  policy  made  proof  of  loss  by  insured  as 
reqnired  by  the  policy  immaterial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  H  1391,  1392;  Dec.  Dig.  S  559.*] 

2.  Affbal  jlno  Ebiob  <f  927*)— Bbtikw— Di- 
BECTSn  VnoxcT. 

In  determining  the  correctness  of  the  trial 
court's  action  in  directing  a  verdict  for  plain- 
tiff, the  Supreme  Court  must  accept  tbat  view 
of  the  evidence  which  Is  most  bvorable  to  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  f{  2812,  2917,  SffH,  S75B, 
4024;  Dec.  Dig.  |  827.*] 

8.  iRsusAHCB  (I  286*>— FuuE  Instnu-NCi— Ac- 
tions. 

The  burden  of  provinfc  the  delivery  of  a 
letter  canceling  the  fire  policy  sned  on  is  upon 
the  comnany  in  order  to  defend  on  the  ground 
of  cancellation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  B07;  Dec  DigTf  235.*] 

4.  Insubance  (t  668*)— FisE  Insdbance— Ac- 
tions—Jubt  Question— Cancellation. 
Evidence  in  an  action  on  a  fire  policy  held 
to  make  It  a  jury  question  where  insured  re- 
ceived notice  canceling  ttie  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1066,  1732-1770;  Dec.  Dig.  | 
668.*] 


6.  Insitbanck  (S  229*)  —  FlBE  InSUBANCE  — 
Cancellation  of  Polict. 

A  letter  by  the  local  agents  to  Insured, 
stating  that  the  company  had  ordered  the  pol- 
icy canceled,  dnce  practically  all  the  companies 
had  discontinued  the  writing  of  country  busi- 
ness, and  it  would  be  impossible  to  rewrite  the 
policy,  and  "we  will  cancel  this  policy  to-mor- 
row,  and  If  you  can  make  other  arrangements 
*  *  *  It  will  be  well  for  you  to  do  this  l>e- 
fore  noon,"  was  sufficient  aa  a  notice  of  can- 
cellation. 

[Ed.  Note. — For  other  casM,  see  Insurance, 
Cent.  Dig.  18  500-003 ;  Dec.  Dig.  |  229.*] 

6.  INSUBANCB  (8  228,  232*)— FiBE  Insubancb 
— Right  of  Cancellation. 

The  right  of  canceling  a  fire  policy  can 
only  be  exercised  when  such  right  is  reserved 
in  the  i>olicy  and  in  the  manner  provided  In  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  498,  498,  604;  Dec  Dig.  H  228, 
232.*] 

7.  InstTBANOB  (I  229*)  — Fibs  Insuunok~ 

Cancellation. 

A  notice  from  the  general  agent  to  the  lo- 
cal agent  directing  the  cancellation  of  a  fire 
policy  did  not  operate  to  cancel  it;  the  policy 
providing  tliat  five  days'  notice  to  insured  was 
essential  to  Its  cancellation. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {8  500-503;  Dec  Dig.  {  229.*] 

8.  Insubancb  (8  229*)  — FiBB  Insubance  — 
Cancellation  of  Polict  —  Sdfficienct  or 
Cancellation. 

A  notice  of  cancellatlDn  of  a  fire  policy 
most  l»e  so  uneauivocal  that  insured  may  not 
be  left  in  doubt  uat  tiis  insurance  would  expire 
on  the  time  limited  by  the  terms  of  the  pol- 
icy, so  that  the  company  will  not  he  liable  for 
loss  after  that  time  and  must  not  merely  state 
an  intent  to  cancel  if  some  condition  be  not 
complied  with. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  81  600-603;  Dec.  Dig.  8  229.*] 

0.  Insubahob  (I  229*>— Notice  or  Cancella- 
tion. 

Where  a  flre  policy  provided  that  five 

days'  notice  of  cancellation  be  given  insured, 
the  policy  remained  in  force  for  five  full  days 
after  the  receipt  by  insured  of  a  notice  of  can- 
cellation, even  though  the  notice  stated  that  the 
policy  would  be  continued  In  force  for  only  one 
day. 

[Ed,  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  60(M}03;  Dec  Dig.  8  228.*] 

Appeal  tnm  Circuit  Court,  Phillips  Coun- 
ty; Hance  N.  Hutton,  Judge. 

Action  by  E.  C.  King  against  the  Commer- 
cial Union  Fire  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

The  complaint  In  this  cause  was  filed  on 
August  2S,  1911,  and  it  was  all^:ed  therein 
that  the  appellant  Insurance  company  on  the 
8tb  day  of  November,  1910,  Issued  to  appel- 
lee, who  was  the  plaintiff  t>elow,  its  policy 
of  insurance,  covering  his  household  effects, 
which  on  the  11th  day  of  September,  1911, 
and  while  said  policy  was  in  force,  were  de- 
stroyed by  flre,  and  that  the  property  destroy- 
ed was  of  the  value  of  |567.20.  He  allied 
further  tbat  the  policy  was  not  in  Ills  pos- 
session, but  was  sufficient  in  amouot  to  cover 
the  loss.   After  a  demurrer  on  the  part  of 
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appellant  bad  been  overuled,  it  filed  an  an- 
swer, den^-lDg  that  it  had  insured  appellee's 
Uousehold  effects,  as  alleged,  and  furtber  al- 
leged tbat  on  the  8th  day  of  November,  1910, 
its  agent  at  Helena  wrote  a  policy  of  insur- 
ance on  the  household  effects  of  the  plaintiff 
to  the  amount  of  $300;  that  the  Helena 
agency  made  a  report  of  the  policy  to  the 
appellant  in  its  regular  dally  report,  and 
upon  the  receipt  of  such  report  the  appellant 
notified  said  agency  tbat  it  bad  ceased  to 
write  farm  business,  and  instructed  tbe  Hel- 
ena agency  to  cancel  said  policy  and  return 
it  to  appellant;  and  tbat  on  Novemher  18th 
the  following  letter  was  written  appellee: 
"Helena,  Ark.,  Nov.  18,  1910.  Mr.  Esley  C. 
King,  City— Dear  Sir:  We  renewed  your  pol- 
icy on  tbe  8tb  Inst,  but  the  company  bas  or- 
dered tbe  same  canceled,  inasmuch  as  prac- 
tically all  the  companies  have  discontinued 
tbe  writing  of  country  business,  it  will  be 
impossible  for  us  to  rewrite  your  policy.  We 
will  cancel  this  policy  to-morrow,  and  if  you 
can  make  other  arrangements,  with  some  oth- 
er agenc>',  it  will  be  well  for  you  to  do  this 
before  noon.  Assuring  you  tbat  we  are  sorry 
tbat  we  cannot  take  care  of  this  business 
for  you,  we  are  Yours  truly,  Aaron  Meyers 
&  Sou."  It  was  further  alleged  in  the  an- 
swer that  tbe  said  policy  was  never  delivered 
to  King,  and  tbat  the  premium  bad  not  been 
paid  at  tbe  time  it  was  canceled,  and  that  ap- 
pellee bad  made  no  Inquiry  about  tbe  insur- 
ance until  after  the  destruction  of  the  prop- 
erty by  fire,  which  occurred  on  tbe  11th  day 
of  September,  1911 ;  that  said  policy  con- 
tained the  following  provision  in  regard  to 
its  cancellation:  "This  policy  shall  be  can- 
celed at  any  time  at  tbe  request  of  tbe  in- 
sured or  by  tbe  company  giving  five  days' 
notice  of  such  cancellation." 

[1]  The  answer  furtber  alleged  that  ai^- 
lee  bad  failed  to  make  the  proof  of  loss  re- 
quired by  the  policy;  but,  as  there  was  a 
denial  of  any  iiability  under  the  policy,  that 
question  passes  out  of  the  case.  Woodmen 
of  the  World  V.  Hall,  148  S.  W.  626,  41  L.  R. 
A.  (N.  S.)  617;  Dodge  v.  Thomason,  94  Ark. 
21,  120  S.  W.  648. 

[2]  The  cause  was  tried  before  a  Jury,  and 
under  tbe  directions  of  the  court  a  verdict 
was  returned  for  tbe  plaintiff  for  $300,  and 
this  appeal  is  prosecuted  from  tbe  Judgment 
pronounced  tbereon.  In  determining  the  cor- 
rectness of  the  trial  court's  action  in  thus 
directing  tbe  verdict,  we  are  required  to  take 
that  view  of  the  evidence  which  is  most 
favorable  to  the  appellant  Farmers*  Bank  t. 
Johnson,  150  S.  W.  401. 

There  Is  but  little  conflict  in  tbe  evidence, 
however,  and  such  conflict  as  is  material  is 
pointed  out  Api>ellee  testified  that  Meyers  & 
Sou,  appellant's  local  agents,  bad  written 
Ills  insurance  for  several  years  past,  and 
that  it  was  understood  that  they  would  keep 
his  property  insured,  and  they  would  notify 
blm  If  any  new  insurance  liad  been  written, 
and  that  hla  ciutom  was  to  pay  the  immluma 


when  called  upon  to  do  so;  tbat  he  would 
hare  paid  for  ttiis  last  policy,  but  was  never 
asked  to  do  so,  and,  while  this  policy  liad 
never  been  delivered  to  him,  none  of  the 
policies  liad  ever  been  delivered ;  that  be 
called  upon  Meyers  the  next  morning  after 
tbe  fire  and  demanded  payment  of  his  loss, 
but  was  informed  tbat  the  policy  liad  been 
canceled  eleven  days  after  it  bad  been  writ-' 
ten.  And  on  Ills  cross-examination  he  tes- 
tified that  Meyers  bad  been  writing  him  an- 
nual policies  for  tbe  past  four  shears,  and 
tbat  bis  post  office  address  was  Helena,  and 
he  came  to  town  nearly  every  day  for  his 
mail,  but  had  received  no  notification  of  the 
cancellation  of  tbe  policy.  The  evidence  on 
the  part  of  appellant  was  to  the  effect  that 
the  policy  was  issued  on  November  8,  1910, 
and,  while  this  agency  liad  been  writing  in- 
surance for  appellant  for  a  few  years  prior 
to  this  loss,  none  of  the  policies  bad  been 
written  for  appellant  company;  tbat  wbea 
tbe  local  agents  reported  the  policy  in  ques- 
tion a  letter  was  written  by  the  general 
agent  to  tbe  local  agents,  directing  the  can- 
cellation of  this  policy,  and  tbe  letter  dated 
tbe  18tb,  set  out  above,  was  written  and 
properly  addressed  and  posted  In  the  Dnited 
States  malls  In  an  envelope  with  a  return 
card  printed  tbereon.  The  above-mratloned 
letter  was  taken  from  tbe  carbon  copy  kept 
by  the  local  agent  This  agent  testified  that 
appellee  had  never  {tald,  nor  bad  he  been 
asked  to  pay,  for  this  insurance  for  tbe  rea- 
son that  tbe  policy  had  been  canceled,  pur^ 
suant  to  the  notice  given  appellee  to  that 
effect;  tbat  their  custom  was  to  charge 
themselves  with  the  premiums  and  to  send 
out  monthly  statements  of  the  amounts  due,, 
but  no  statement  was  sent  appellee  and  tbe 
subject  was  never  mentioned  t>etween  them 
for  the  reasons  stated,  and  the  polity  was 
nerer  delivered,  but  was  returned  to  the 
company  wh«i  it  was  canceled, 

Apiiellaut  offered  to  introduce  the  lettw 
canceling  the  policy,  but  tbe  court  refused  to 
permit  Its  introduction  and  made  tlie  follow- 
ing ruling  with  reference  thereto:  "By  the 
Court:  Let  your  exception  go  Into  the  rec- 
ord. Tour  own  witness  stated  that  the  letter 
or  notice  was  given  one  day  and  the  policy 
canceled  the  next  The  policy  states  tbe  no- 
tice shall  be  givoi  five  days  before  the  can- 
cellation shall  occur." 

Moore,  Vineyard  &  Satterfield,  of  Helena, 
for  appellant  Fink  &  Dinning,  of  Helena^ 
for  appellee. 

SMITH,  J.  (after  stating  tbe  facts  as 
above).  [3]  In  making  this  ruling,  tbe  court 
evidently  assumed  tliat  notice  of  cancellation 
had  been  received  by  appellee,  but  was  In- 
sufficient for  the  reason  given.  As  the  case 
will  be  remanded,  we  take  occasion  to  say 
that,  receipt  of  the  letter  by  appellee  is  an 
essential  tact  to  be  afflrmaUvtiy  shown,  and 
the  burden  of  proving  its  delivuy  Jj  upon 
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the  wellant,  and  if  Its  receipt  Is  not  eatab- 
lisbed  by  the  proof,  then  the  Jury  should  be 
instmcted  to  return  a  rerdlct  for  the  appel- 
lee. Rankle  t.  Citizens'  Ins.  Co.  (C.  C.)  6 
Fed.  143 ;  iteium  y.  Phfieniz  Ins.  Co.,  83  GaL 
240,  23  Pac  872.  17  Am.  St  Rep.  233;  1» 
Cya  648. 

[4]  But  this  evidence,  viewed  as  we  must 
Tlew  it,  presents  the  question  of  the  receipt 
of  the  noUee  for  the  determination  of  the 
Jury. 

[5-7]  We  think,  however,  that  the  court 
erred  In  holding  that  the  letter  was  Insuffi- 
cient as  a  notice  of  cancellation.  The  policy' 
In  question  is  what  Is  known  as  a  standard 
policy,  and  the  provision  with  reference  to 
cancellation  upon  five  days*  notice  has  been 
passed  upon  by  many  courts  and  untfwmly 
held  valid.  But  this  right  of  cancellation, 
where  a  policy  has  been  fairly  entered  Into 
and  has  taken  effect,  can  be  exercised  only 
because  It  Is  reserved  In  the  policy  and  can 
only  be  exercised  as  It  is  there  provided. 
Davis  Lbr.  Co.  v.  Hartford  Ins.  Co.,  95  Wis. 
226.  70  N.  W.  88,  37  U  E.  A.  131 ;  American 
Fire  Ins.  Co.  T.  Brooks,  83  Hd.  22.  34  Atl. 
376.  The  notice  from  the  general  agent  to 
the  local  agent,  directing  the  cancellation  of 
the  policy,  did  not  accomplish  that  result 
Famum  v.  Phcenlx  Ins.  Co.,  83  OaL  246,  23 
Pac.  872,  17  Am.  St  Rep.  233. 

[1]  The  notice  must  be  given  to  the  In- 
sured, and  it  should  state  not  merely  an  in- 
tent to  cancel.  If  some  condition  be  not  com- 
plied with,  but  it  must  be  an  actual  notice 
of  cancellaUoo  within  the  meaning  of  the 
policy  and  so  unequivocal  in  its  form  that 
the  insured  may  not  be  left  in  doubt  that 
his  insurance  will  expire  on  the  time  lim- 
ited by  the  terms  of  the  policy  and  that  the 
company  will  not  be  liable  for  any  loss  after 
the  expiration  ot  that  time.  Southern  Ins. 
Ca  T.  WilUams,  62  Ark.  386,  35  S.  W.  1101 ; 
Germao  Fire  Ins.  Co.  v.  Clarke,  116  Md. 
622,  82  AtL  974,  39  L.  R.  A.  (N.  S.)  829 ;  Latr 
tan  T.  Royal  Ins.  Co.,  45  N.  J.  Law,  453. 

[•J  Of  course,  this  policy  remained  In 
force  for  fire  full  days  after  the  receipt  of 
this  notice,  If  It  was  received,  for  it  was  a 
condition  precedent  to  the  right  to  cancel 
that  this  time  be  given  in  order  that  other 
insurance  might  be  procured,  if  desired,  be- 
fore the  cancellation  became  final.  American 
Ins.  Co.  T.  Brooks,  83  Md.  22,  34  Atl.  376. 

There  was  nothing  uncertain  about  the 
notice  set  out  above.  If  it  was  in  fact  re- 
ceived, appellee  was  advised  in  terms,  which 
he  could  not  fall  to  understand,  that  appel- 
lant had  exercised  Its  right  to  cancel  the 
policy  and  had  canceled  it  It  is  true  this 
notice  stated  the  policy  would  be  continued 
In  force  for  only  one  day,  but  that  statement 
did  not  affect  liability  for  the  five  days  fol- 
lowing its  receipt  and  the  fire  did  not  occur 
until  long  after  the  five  days  had  expired. 
The  question  which  la  usually  found  in  sim- 
ilar cases  about  the  return,  or  the  off»  to 


return,  the  premium  does  not  arise  here,  for 
the  premium  had  not  been  i)ald. 

We  condude,  therefore,  that  the  notice 
claimed  to  have  been  given  canceling  the 
policy  was  sufficient  to  accomplish  that  pur- 
pose, if  it  was  in  fact  delivered;  and  the 
judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  submit 
that  issue  to  the  Jury  under  appropriate  in* 
structiona. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE qO.  V.  GABRIGAN. 
(Supreme  Court  of  ArkauBas.    April  21,  1913.) 

L  Telbghaphs  and  Tsxbfhonbs  (I  45*)— Re- 
fusal OF  SeBVICE— PBKAITT— JUBT  QUES- 
TION—DiSC  BIMI N  ATI  O  N. 

Evidence  in  an  action  against  a  telephone 
company  for  the  Btatutory  penalty  for  refusing 
to  furnish  telephone  service  held  to  make  it  a 
jury  question  whether  defendant  willfully  re- 
fused to  furnish  service  so  as  to  be  guilty  of 
discrimination. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §f  16,  20H :  I>ec. 
Dig.  i  46.*3 

2.  Tbleobafhs  ANn  Telephones  (S  45*) — 

SeBVICB— FaILUBE  to  FCBNISH— PBHAI.TIB8. 
The  statute  imposing  a  penal^  for  dis- 
crimination by  failing  or  refusioe  to  furnish 
telephone  service  imposes  a  penalty  only  for 
willful  discrimination,  and  not  for  negligence 
in  temporarily  failing  to  furnish  service. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Te^bvnes,  Cent  Dig.  i|.  16,  20^ ;  Dec 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Guy  Fulk,  Judge. 

Action  by  P.  H.  Garrigan,  Sr.,  against  the 
Southwestern  Telegraph  &  Telephone  Com- 
iwny.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded 
for  new  trial. 

A.  P,  Wozencraft  of  Dallas,  Tex.,  and 
Walter  J.  Terry,  of  Little  Rock,  for  appel- 
lant Danaher  &  Danaher.  of  Pine  Bluff, 
and  Dan  W.  Jones,  of  Little  Bock,  for  ap- 
pellee. 

McCULLOCH,  C.  J.  This  la  an  action  In- 
stituted by  P.  H.  Garrigan  against  the  South- 
western Telegraph  &  Telephone  Company  to 
recover  the  sum  of  JlOO  as  statutory  penalty 
for  alleged  discrimination  in  failing  or  re- 
fusing to  furnish  telephone  service  for  a 
period  of  one  day.  Defendant  appeals  from 
a  judgment  of  the  court  rendered  upon  an 
Instructed  verdict 

The  question  presented,  therefore,  is 
whether  the  undisputed  facts  establish  dis- 
crimination against  the  plaintiff  so  as  to 
warrant  the  recovery  of  the  statutory  penal- 
ty. The  plaintiff  resides  in  the  city  of  Little 
Rock,  and  has  been  one  of  defendant's  sub- 
scribers for  several  years,  having  a  tele- 
phone in  his  residence.  The  alleged  dis- 
crimination occurred  on  July  19,  1912,  and, 
according  to  the  undisputed  evidence,  the 
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plalntUf  had  paid  bis  blU  for  that  month's 
service.  He  and  his  daughter  testified  as 
witnesses  In  the  case,  and  their  testimony 
tended  to  establish  the  fact  that  they  had 
endearored  to  use  the  telephone,  but  that 
they  were  denied  service  by  the  operator  on 
the  ground  that  the  bill  for  service  had  not 
been  paid.  Plaintiff  himself  tesUaed  that 
when  he  called  up  the  operator  said:  "Tou 
can't  talk  over  this  phone;  you  will  have 
to  go  to  some  place  else.  Tour  phone  Is  dis- 
continued." Hla  daughter  testified  that, 
when  she  called  the  central  office,  the  opera- 
tor Informed  her  that  she  could  not  have 
the  service  because  her  father  owed  for  a 
back  bUL  The  connection  was  restored  the 
next  morning,  and  thereafter  the  service  was 
fumlabed  as  usual. 

D^endant  Introduced  as  witnesses  sever- 
al of  its  «nidoy^  Including  the  district 
traffic  chief  and  bia  assistant,  and  the  one 
who  aerved  as  chief  operator  on  the  occa- 
alon  named.  It  aiveara  from  the  testimo- 
ny of  those  witnesses  that  there  are  two 
methods  of  discontinuing  service.  One  is 
where  there  Is  a  temporary  discontinuance 
at  the  reqneBt  of  the  sabscribOT.  This  con- 
dition is  indicated  to  the  operator  by  plac- 
ing a  white  peg  or  plug  in  the  multiple  on 
the  switchboard  In  the  central  office,  and 
It  la  notice  to  tiie  operator  tJiat  service  with 
that  telephone  la  discoutlnned  at  the  request 
of  the  subscriber.  A  dally  record  is  kept 
of  the  condition  'of  the  service  with  refer- 
ffiDce  to  each  phon^  and  a  tanpraary  discon- 
tinuance Is  indicated  on  the  record  by  the 
iettex  "W"  Kdaced  opposite  the  number  of 
the  telephone.  Only  in  extreme-  emergency 
la  the  (^erator  permitted  to  allow  that  tele- 
phone to  be  called.  Where  the  telephone  Is 
disconnected  on  account  of  failure  to  pay  a 
bill,  the  condition  is  Indicated  to  the  op^a- 
tor  by  pUudng  a  metal  guard  over  the  stgnal 
lamp  on  the  switchboard.  When  that  con- 
dition Is  Indloited,  it  Is  the  duty  of  the  oi>- 
erator  vhea  a  call  Is  received  from  that 
number  to  connect  it  with  the  cashier's  office. 
Men  In  what  is  tmned  the  plant  department 
have  charge  of  patting  guards  over  the  sig- 
nal lamps,  but  the  white  plugs  or  p^  are 
put  in  by  the  operators,  who  constitute  what 
la  termed  the  traffic  departmrat  Whoi  an 
operator  b^^  wmk  tor  the  first  time,  she 
Is  Instrui^ed  about  those  different  signals 
and  their  meaning. 

[1, 2]  The  evidence  adduced  by  the  defend- 
ant in  this  case  shows  that  when  the  effort 
was  made  by  plaintiff  and  members  of  bis 
family  to  use  the  telephone  on  July  19th 
there  was  a  white  plug,  indicating  tempo- 
rary discontinuance  at  the  request  of  the 
subscribers.  In  fact,  there  Is  no  dispute 
about  this,  and  the  evidence  further  shows 
that  there  was  a  "W"  on  the  record,  indicat- 
ing the  temporary  discontinuance.  It  Is  also 
undisputed  that  this  was  a  mistake  on  the 


part  of  somebody-  connected  with  the  opera- 
tion of  the  telephones,  as  the  plaintiff  had 
not  requested  Its  discontinuance.  There  la 
no  explanation  glvoi  in  the  testimony  as  to 
how  the  mistake  was  made  in  putting  in  the 
white  plug,  indicating  the  discontinuance  of 
plaintiff's  telephone;  but  it  is  conceded  that 
this  occurred  throtigh  a  mistake  on  the  part 
of  some  one.  Defradant's  witnesses  contend 
that  the  mistake  was  discovered  by  a  physi- 
cian calling  up  and  Insisting  on  connection 
with  plalntitTs  telephone.  That  is  disputed 
by  the  plalntllt  In  this  state  of  the  proof 
it  was  not  proper  to  take  the  case  away 
from  the  Jury  by  a  peremptory  instruction. 
The  statute  which  imposes  the  penalty  la 
directed  against  discrimination  only,  and  not 
for  mere  negligence  In  temporarily  falling  to 
give  service.  Yancey  v.  Batesvllle  Telephone 
Co.,  SI  Ark.  486,  09  8.  W.  679,  11  Ann.  Gas. 
135;  Southwestern  Telegraph  &  Tel^hone 
Co.  V.  Murphy,  100  Ark.  S48,  140  S.  W.  720. 

According  to  the  def^dant's  evidence^ 
there  Is  nothing  in  this  case  except  a  mis- 
take on  the  part  of  the  empIoyCs  which  caus- 
ed a  temporary  discontinuance  of  plaintUTs 
tel^bone  service  for  a  period  of  one  day, 
and  that,  as  soon  as  the  error  was  called  to 
the  attention  of  those  In  charge  of  the  office^ 
it  was  corrected  and  the  service  was  restor* 
ed.  If  the  Jury  accepted  the  statements  of 
defendant's  witnesses  as  the  facts  of  tbe 
case,  and  believed  that  there  was  no  willful 
or  unjustifiable  refosal  to  furnish  service 
as  indicated  by  tbe  testimony  adduced  by 
the  plaintiff,  then  the  verdict  ahould  have 
been  for  the  def«idant  In  Southwestern 
Telegraph  &  Telephone  Go.  t.  Hniphy,  supra, 
we  said:  "The  manifest  purpose  of  the  stat- 
ute is  to  inflict  a  penalty  on  a  telephone 
company,  not  for  neglig^ce  or  inattention 
in  falling  to  repair  Its  instrumentalities  for 
supplying  service,  but  tor  willful  refusal  to 
furnish  telephone  connections  and  facUittea 
without  dlscrlmlnatiou  or  partiality  to  all 
applicants  who  comply  or  otter  to  comply 
with  the  rules.  Tbe  statute  frablds  discrim- 
ination, and  mere  neglect  or  inattention  in 
repairing  instruments  does  not  constitute 
that" 

For  the  error,  therefore.  In  giving  the  per- 
emptory instruction,  tbe  Judgment  is  reT«s- 
ed,  and  the  cause  la  remanded  for  a  new 
trial. 


JOHNSON  T.  MANTOOTH. 
(Supreme  Court  of  Arkansas.   April  28,  1913.) 

1.  L&NnZABO  ARD  TllTANT  (|  5*)— BximifO 

ON  Shares— Natitbk  or  Reution  Cseatbd. 
Whether  a  contract  to  caltivate  the  land 
of  another  and  divide  the  crops  in  certain  pro- 
portions creates  tbe  relation  of  landlord  and 
tenant,  or  that  of  employer  and  employ^,  is  a 
question  of  intention,  to  be  determined  upon  a 
construction  of  the  whole  contract.  If  in  writ* 
ing,  or  from  the  language  used  by  the  purties 
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and  their  acti  in  cai^ylng  out  the  contract  U 
omL 

[Ed.  Note.— For  other  cases,  aee  Landlord  and 
Tenant,  Gent.  Dig.  {S  S,  6,  d;  Dee.  Dig.  |  6.*] 
2.  EnCTUENT  (i  69*)— AnBWBB— SumoiENOT. 

In  an  action  to  recover  i>osBe8aIon  of  land, 
an  answer  alleging  that  defendant  was  in  po9- 
•easion  under  an  oral  contract  of  rental  bj 
wliich  he  was  to  have  possession  of  the  premia- 
e>  and  Uie  nse  and  occupation  for  one  year  for 
the  pdrpose  of  cultiTatiog  certain  crops,  that 
he  was  to  furnish  all  the  labor  to  make,  ^ther, 
and  market  the  crops,  and,  when  they  were 

Gthered  and .  marketed,  to  divide  them,  oae- 
If  to  plaintiff  and  one-half  to  defendant,  was 
sufficient,  in  the  absence  of  a  motion  to  make 
more  definite  and  certain,  since  it  might  be  in- 
ferred therefrom  that  defendant  was  already 
in  pf»session,  that  it  was  the  intention  that  he 
abould  remain  in  poasession,  cnltivate  the  crops, 
and  market  them,  and  after  they  were  sold.di- 
Tide  the  proceeds,  which  would  make  the  rela- 
tion that  of  landlord  and  tenant,  and  entitle 
him  to  the  possession. 

[Eid.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  181-1S8;  Dec.  Dig.  f  U9.*} 

AK>eal  fnnn  Glrciilt  Court,  Ja<taon  Coun- 
ty; B.  IL  Jeffer7t  Judge. 

Actton  1^  Nettle  Hantootli  against  B.  F. 
Jobnaon.  Vtom  a  Judgment  BustalnlDg  a  de- 
murrer to  the  answer,  defendant  appeals 
Beversed  and  remanded. 

Nettie  Mantooth  Instituted  this  acUon 
a^inst  B.  F.  Johnson  to  recover  possession 
of  a  tract  of  laud  in  Jackson  county.  Ark. 
The  complaint  Is  In  the  usual  form,  and  al- 
leges title  in  the  plaintiff.  The  defendant 
filed  an  answer,  whidi  Is  as  follows:  "The 
defendant  B.  F.  Johnson  for  answer  to  the 
complaint  of  the  plaintiff  admits  that  she  la 
the  owner  of  the  laud  described  in  said 
MHupIalnt,  but  denies  that  he  Is  In  the  un- 
lawful possession  of  the  same,  or  has  been 
since  the  Ist  day  of  January,  1912,  and  de- 
nies that  during  said  time  or  now  that  plain- 
tiff has  had  or  now  has  the  right  to  the  pos- 
session thereof.  He  denies  that  plaintiff 
has  been  damaged  In  the  sum  of  $1,000,  or 
In  any  other  or  further  sum  whatever.  The 
defendant  states  that  he  Is  In  possession  of 
the  premises  aforesaid  under  and  by  virtue 
of  a  contract  of  rental  which  was  orally 
made  by  blm  with  T.  E.  Hantooth,  the  hus- 
band and  ageut  of  the  plaintiff,  on  or  about 
the  1st  day  of  August,  1911,  by  which  said 
oral  contract  tlie  defendant  was  to  remain 
In  and  have  possession  of  the  said  premises, 
and  the  use  and  occupation  thereof  for  the 
year  1012,  for  the  purpose  of  cultivating 
thereon  crops  of  cotton  and  corn  and  bay, 
and  plaintiff  by  her  said  agent  agreed  to 
famish  the  defendant  with  sufficient  teams, 
feed,  and  tools  as  would  be  necessary  to 
cultivate  said  crops,  and  half  the  wire,  oil, 
and  f»Tiage  to  gather,  bale,  and  market  said 
crop  of  hay,  and  said  defendant  was  to 
famish  all  the  labor  to  make,  gather,  and 
market  said  crops;  when  said  crops  were 
gathered  and  harvested,  the  same  were  to  be 
divided  as  follows:  One-half  to  the  plaintiff 
and  one-half  to  the  defendant   He  there- 


fore states  that  plaintiff  is  not  entitled  to 
possession  of  said  premises  until  the  ex- 
plraUon  of  the  term  aforesaid.  Wherefore 
he  prays  judgment"  To  this  answer  l^e 
plaintiff  demurred.  The  court  sustained  tJtie 
demurrer,  and  the  defendant  declined  to  an- 
swer further.  Judgment  was  rendered 
against  him,  and  be  appealed. 

Jno.  W.  &  Jos.  M.  Stanton  and  Otto  W. 
Scarborough,  all  of  Newport,  for  appellant 
Stnck^  ft  Stnckey,  of  Newport,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  The  determination  of  the  issue  rais- 
ed by  the  appeal  depends  upon  the  question 
whether  the  defendant  was  upon  the  land 
of  the  plaintiff  In  the  capacity  of  tenant  or 
employs. 

[1]  Where  the  owner  of  land  makes  a  con- 
tract with  another  whereby  the  latter  Is  to 
cultivate  the  land,  and  the  crops  produced 
are  to  be  divided  between  the  two  parties 
in  a  certain  proportion,  the  relation  of  land- 
lord and  tenant  may  or  may  not  result  The 
question  whether  It  does  result  Is  one  of 
intention,  to  be  determined  upon  a  constrac- 
tlon  of  the  whole  Instrument  If  the  contract 
is  in  writing,  or  from  the  language  used  by 
the  parties  and  their  acts  In  carrying  out  the 
contract  If  the  agreement  Is  oraL  1  Tiffany 
on  Landlord  and  Tenant,  p.  38.  To  the  same 
effect  are  the  following:  Birmingham  t. 
Rogers,  46  Ark.  254;  TInsley  v.  Cralge,  54 
Ark.  346,  15  S.  W.  897,  16  S.  W.  670 ;  Neal  v. 
Brandon,  70  Ark.  79,  66  S.  W.  200. 

[2j  The  answer  alleges.  In  substance,  that 
the  defendant  Is  In  possession  of  the  prem- 
ises under  and  by  virtue  of  an  oral  contract 
of  rental;  that  under  said  oral  contract  the 
defendant  was  to  remain  In  and  have  pos- 
session of  the  premises  and  the  use  and  oc- 
cupation thereof  for  the  year  1912  for  the 
purpose  of  cultivating  thereon  crops  of  cot- 
ton, com,  and  hay;  that  defendant  was  to 
furnish  all  the  labor  to  make,  gather,  and 
market  said  crops;  that  when  said  crops 
were  gathered  and  marketed  the  same  were 
to  be  divided  as  follows:  One-half  to  the 
plaintiff  and  one-half  to  the  defendant 

It  might  be  Inferred  from  these  facts  and 
the  circumstances  surrounding  the  parties 
at  the  time  the  contract  was  made  that  It 
was  their  intention  to  create  the  relation  of 
landlord  and  tenant,  and  not  that  of  landlord 
and  cropper  or  employe.  A  Jury  might  Infer 
from  the  all^ations  of  the  answer  that  the 
defendant  was  already  in  possession  of  the 
land ;  that  It  was  the  intention  of  the  par- 
ties that  he  should  remain  In  possession  and 
cultivate  certain  crops  of  cotton,  com,  and 
hay,  and  should  market  the  same ;  that  after 
the  crops  were  sold  the  defendant  should 
make  a  division  of  the  proceeds  by  giving 
one  half  to  the  plaintiff  and  retaining  one 
half  himself.  In  this  view  of  the  case,  the 
defendant  would  haTe  the  right  to  the  pos- 
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session  of  the  land  for  the  year  1912,  and 
would  have  the  whole  property  in  the  crop 
until  he  made  a  division.  This  would  create 
the  relation  of  landlord  and  tenant  between 
the  parties,  and  would  defeat  the  action  of 
the  plaintiff  for  the  recovery  of  the  land. 
It  may  be  admitted  that  the  allegations  of 
the  answer  are  somewhat  ambiguous  and  un- 
certain, but  In  such  cases.  If  the  Inference 
may  be  drawn  therefrom  by  a  fair  Intend- 
ment that  facts  exist  sufficient  to  constitute 
a  ground  of  defense,  the  defect  must  be  cor- 
rected by  a  motion  to  make  more  definite  and 
certain,  and  not  by  demurrer.  Bush  v.  Cel- 
la,  52  Ark,  378,  12  S.  W.  783 ;  Citizens'  Bank 
of  Mammoth  Spring  v.  Commercial  Nation- 
al Bank  of  Chicago,  155  S.  W.  102,  and  cases 
dted. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


t^EB  et  aL  T.  MITCHELL.  ^ 
(Supreme  Court  of  ArkaoBas.   April  14,  1013.) 

1.  Schools  akd  School  Districts  (|  135*)— 
School  Boards— Meetinos. 

It  was  immaterial  whether  a  meeting  of  a 
•chool  board  at  which  it  was  voted  to  employ 
a  p^ticular  teacher  was  a  regular  or  special 
meeting  or  with  or  without  notice,  where  all 
the  members  of  the  board  were  present  and  par- 
ticipated therein. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  130^  282-297; 
Dec  Dig.  i  135.*] 

2.  Schools  and  School  Distbicts  ({  131*>— 

TEACHEBS  —  CONTBACTS   OF    EUPLOTUSNT  — 

Validitt. 

Under  Kirhy*s  Dig.  8  7684,  providing  tliat 
no  teacher  shall  be  employed  by  the  board  of 
directors  of  special  school  districts  who  does  not 
hold  a  certificate  from  the  state  superintendent 
or  county  examiner,  section  7616,  as  amended 
by  Acta  1911,  p.  164,  relative  to  the  employ- 
ment of  teachers  of  common  schools,  which  pro- 
vides that  the  board  shall  employ  no  person  to 
teach  unless  such  person  shall  hold  "at  the 
time  of  commencing  his  school,"  a  certificate 
and  license  to  teach,  and  section  7695,  provid- 
ing that  the  provisions  of  the  general  school 
laws  when  not  inapplicable,  and  so  far  as  they 
are  not  inconsistent  with  and  repugnant  to  the 
statutory  provisions  relative  to  special  school 
districts,  snail  apply  to  such  districts,  a  con- 
tract of  employment  with  an  unlicensed  teacher 
for  a  special  school  district  is  not  invalid,  but 
merely  subject  to  be  avoided  by  his  failure  to 
procure  a  license  before  the  date  fixed  for  com- 
mencement of  school,  and  where  he  obtains 
such  license  before  that  date  the  contract  is 
valid. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  i  287;  Dec  Dig.  | 
181.*1 

S.  ScHoou  AHD  School  Distbiotb  (S  136*)— 

TkacHEBS  —  CONTHACTS  OF  EMPLOTMKNT  — 

Validity. 

Under  Kirby's  Dig.  1  7615,  as  amended  hy 
Acts  1911,  p.  164,  requiring  school  boards  to 
make  with  each  teacher  a  written  contract  in 
triplicate  form,  to  furnish  the  teacher  with  a 
duplicate  thereof,  keep  the  original,  and  im- 
mediately file  an  exact  copy  in  the  omce  of  the 
county  treasurer,  who  slull  not  pay  the  war- 


rants of  any  school  district  until  such  copy  is 
filed,  where  a  contract  was  duly  anthorized  by 
the  board  and  executed  by  the  teacher  and  the 
president  and  secretary  of  the  board,  the  ^I- 
ure  of  the  board  to  furnish  the  teacher  a  dupli- 
cate and  to  file  a  copy  with  the  county  treas- 
urer did  not  release  the  district  from  the  con- 
tract, or  prevent  its  enforcement  against  it 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  DiKTH  ISO,  292-297; 
Dea  Dig.  {  136>] 

4.  Schools  and  School  Distbicts  ({  186*) — 
Teacheb»— Right  to  Compenbatioh. 

Under  Kirby's  Dig.  |  7615,  as  amended  by 
Acts  1911,  n.  164,  requiring  school  boards  to 
file  a  copy  of  teachers'  contracts  with  the  coun- 
ty treasurer,  and  forbidding  the  conn^  treas- 
urer to  pay  the  warrants  of  any  school  district 
unless  snch  copy  is  filed,  where  the  board  fails 
to  file  such  copy,  the  teacher  can  by  proper  pro- 
cedure compel  ue  filing  in  order  that  he  may- 
draw  his  pay  from  the  county  treasurer,  or 
compel  the  payment  of  his  salary  according  to 
the  contract  after  performance  by  him. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  ISO,  292-297: 
Dec.  Dig.  i  135.*] 

Appeal  from  Logan  ChanoeiT  Conrt;  J. 
y.  Bourland,  Chancellor. 

Action  by  J.  Frank  Lee  and  others  asaixist 
W.  B.  Mitchell.  From  a  Judgment  dlsiulsslnc 
the  complaint,  plaintiffis  appeal.  Affirmed. 

Appellant's  three  directors  of  special 
school  district  No.  16  of  Logan  county 
brought  suit  to  restrain  W.  B.  Mitchell,  ap- 
pellee, a  school  teacher,  from  taking  charge 
of  a  public  school  of  said  district  as  a  teach- 
tf,  etc.,  alleging  that  he  was  not  a  auallfled 
teacher  «c  the  state;  that  be  did  not  have 
a  teacher's  license,  as  required  by  law  whea 
Hie  contract  of  employment  under  which  he 
was  attempting  to  teach  school  was  execut- 
ed ;  that  by  fraud  and  misrepresentation  he 
procured  the  contract  entered  Into,  and  al- 
leged further  that  the  contract  was  void, 
not  having  been  made  in  triplet  form,  and 
because  api)eUee  had  no  Uc^ise  to  teach  Id 
the  state  of  AriEansas  at  the  time  of  the  ex- 
ecntioD  of  it 

The  answer  denied  the  all^atlons  of  the 
complaint,  and  alleged  by  way  of  cross-com- 
plaint that  appellee  was  a  school  teacher 
by  profession,  duly  authorized  to  teach  la 
the  public  schools  of  the  state  of  Arlumsas, 
and  regularly  licensed  by  the  superintend- 
ent of  public  Instruction;  that  on  April 
22,  1912,  the  school  district  at  a  meeting 
of  the  directors  at  which  all  of  the  direc- 
tors thereof  voted  elected  him  as  a  teach- 
er in  the  school  for  a  term  of  six  monttis, 
beginning  October  28.  1912,  specifying  the 
salary  for  each  month,  and  that  the  board 
sent  him  a  written  contract,  embodying  the 
terms  of  the  contract,  signed  by  its  president 
and  secretary;  that  be  immediately  signed 
and  returned  the  contract,  aU^;ed  further 
that  the  district  faUed  to  fnnilsh  him  with 
a  dnpllcate  and  triplicate  copy  of  the  con- 
tract to  be  signed  and  to  file  such  copies,  be- 
cause the  secretary  thereof,  one  of  appel- 
lants, refused  to  sign  the  other  copies ;  that 
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in  fulfillment  of  tbe  contract  he  had  moved 
his  family  from  Texas  to  the  town  of  Maga- 
zine In  the  school  district,  In  order  to  be- 
gin pr^wrations  for  and  be  ready  to  teach 
the  school,  prayed  that  the  district  be  re- 
quired to  make  a  duplicate  of  the  contract 
and  deliver  same  to  him,  and  another  and 
file  the  same  with  the  county  treasurer  as 
required  by  law.  Copies  of  his  teacher's 
first-grade  license  and  the  written  contract 
were  exhibited  with  the  answer  and  cross- 
complaint 

The  testimony  shows  that  at  a  meeting  of 
the  directors  of  the  special  school  district  No. 
15,  In  which  all  participated,  four  voting  for 
and  two  against  the  employment  of  appel- 
lee, he  was  elected  and  employed  to  teach  a 
six  months'  school  In  the  district  at  a  fixed 
salary ;  that  the  school  board  thereupon 
wrote  out  a  r^ular  teachers'  contract,  and 
executed  same  in  accordance  with  the  resolu- 
tions authorizing  It,  by  its  president  and 
secretary,  which  was  'forwarded  to  appellee 
at  his  place  of  residence  in  Texas  and  im- 
mediately signed  by  him  and  returned  to  the 
school  board.  Thereafter  dissatisfaction 
arose,  and  a  petition  was  gotten  up  In  the 
district,  protesting  against  the  employment 
of  appellee,  and  appellants  refused  to  make 
out  the  other  copies  of  the  contract,  and  at- 
tempted to  enjoin  appellee  from  its  perform- 
ance. The  date  of  the  written  contract  is 
April  22,  1912,  and  the  teachers'  license  of 
appellee  is  a  state  certificate,  authorizing 
him  to  teach  In  the  public  schools  of  the 
state,  valid  for  life,  unless  revoked,  and  dat- 
ed June  8,  1912.  The  contract  recites  that 
It  is  between  special  school  district  No.  16 
and  W.  B.  Mitchell,  a  teacher,  holding  a  firstr 
grade  license ;  that  said  district  employs  him 
to  teach  the  eighth  grade  in  the  common 
s<4iools  for  six  months  commencing  on  the 
28th  day  of  October,  1912,  for  the  salary  of 
J83^M«  per  month,  and  further :  "Said  direc- 
tors further  agree  that  all  steps  required  or 
allowed  by  law  to  be  taken  by  said  district 
and  its  officers,  to  secure  the  payment  of 
teachers'  wages,  shall  be  so  had  and  taken 
promptly,  and  the  requirements  of  the  law. 
In  favor  of  the  teacher,  compiled  with  by 
said  district."  The  court  found  that  the  con- 
tract was  entered  Into  as  stated,  and  at  the 
time  of  the  maklng^  of  the  contract  there 
were  sufficient  taxes  to  be  paid  in  by  the  col- 
lector of  the  county  to  authorize  the  school 
to  be  taught,  and  that  appellee  had  a  suffi- 
cient license  at  the  time  fixed  for  opening 
the  school  authorizing  him  to  teach  and  dis- 
missed the  complaint  for  want  of  equity, 
from  which  Judgmuit  tbia  appeal  la  prose* 
cuted. 

Roberts  ft  Elncannoin,  of  Booneville,  for 
appellants.  A.  S.  McKennon.  of  McAleater, 
Okl.,  and  W.  B.  Butberford,  of  Magadne, 
for  appellee; 

KIRBT,  J.  (after  stating  the  facts  as 
above).   It  iB  contended  that  there  was  no 


contract  of  employment  between  said  special 
school  district  and  appellee  authorizing  him 
to  teach  the  school  and  that  the  purported 
contract  was  void,  because  appellee  was  not 
a  regularly  licensed  teacher  In  the  state  of 
Arkansas  at  the  time  of  the  signing  of  the 
contract,  and  because  same  was  not  execut- 
ed in  triplet  form,  as  the  statute  requires. 

[1]  The  undisputed  testimony  shows  tliat 
the  action  of  the  school  board  authorizing 
the  employment  of  appellee  and  fixing  the 
terms  thereof  was  particlt)ated  In  by  all  six 
of  the  directors  of  the  district,  and  it  makes 
no  difference  whether  It  was  taken  at  a  regu- 
lar or  a  special  meeting,  or  with  or  without 
notice,  as  all  were  present  and  participating 
as  a  board  of  directors  at  the  time.  School 
Dlst  V.  Allen,  83  Ark.  491,  104  S.  W.  172. 

[2]  A  contract  was  drawn  in  accordance 
with  the  authority,  fixing  the  terms  for  em- 
ployment, signed  by  the  president  and  secre- 
tary of  the  board  and  forwarded  to  appellee 
for  his  signature.  He  immediately  signed 
and  returned  it  to  the  board.  This  contract 
bears  date  of  April  22,  1912,  and  stipulates 
that  the  teacher  Is  employed  to  teach  school 
for  a  term  of  six  months,  beginning  October 
28,  1912,  and  at  the  time  of  the  execution 
of  it  appellee  was  not  a  regularly  licensed 
teacher  In  the  state,  although  he  had  be^ 
for  some  years  before;  his  present  license 
being  granted  June  8,  1012.  The  law  au- 
thorizing the  employment  of  teachers  by  the 
board  of  directors  of  special  school  districts 
provides  that  they  "shall  have  power  •  •  • 
to  hire  teachers  for  all  public  schools  of  the 
district  *  *  •  provided,  no  teacher  shall 
be  employed  who  does  not  hold  a  certificate 
from  the  state  superintendent  or  county  ex- 
aminer."    Section  7684,  Klrby's  Digest 

And  the  general  law,  authorizing  the  em- 
ploym«it  of  teachers  of  common  schools  em- 
bodied In  section  7616  of  Klrby's  Digest  as 
amended  by  Act  April  24,  19U  (Acts  1911,  p. 
164),  provides:  "They  shall  hire  for  and 
la  the  name  of  the  district  only  such  teach- 
ers as  bare  been  licensed  according  to  law, 
and  employ  no  person  to  teach  In  any  com- 
mon school  of  their  district  unless  such  per- 
son shall  bold,  at  the  ttme  of  commendng 
his  school,  a  certificate  and  license  to  teacb, 
granted  by  the  county  examlu«r  or  state  bd- 
perintendent;  and  tbey  shall  make  with 
such  teacher  a  written  contract  In  triplet 
form,  specifying  the  time  for  which  tbe  teach- 
er Is  to  be  emi^yed,  the  wagee  to  be  paid 
per  month,  and  any  other  agreement  entered 
into  by  the  contracting  parties,  and  shall 
furnish  tbe  teachers  with  a  duplicate  of 
sudi  contract,  keep  ttw  original  and  Im- 
mediately fUe  an  exact  cobj  of  encb  contract 
In  tbe  office  of  the  county  treasurer  ot  the 
county  In  which  tbe  cimtract  la  to  be  en- 
forced; and  the  coonty  treasurer  aball  not 
pay  the  warrants  of  any  school  district  un- 
til a  copy  of  all  sodk  oontrada  baa  been 
filed  with  fabn."  The  general  law  will  be 
considered  In  tbe  constructkm  of  tbe  one  re- 
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latlng  to  employment  of  teacbers  Id  special 
Bcbool  districts  (section  7695.  Eirby's  Di- 
gest), and  trom  the  reading  of  both  It  Is 
clear  that  It  wae  the  Intention  of  the  Leg- 
islature not  to  authorize  the  employment  of 
teachers  for  the  common  schools  of  the  state, 
who  are  not  qualified  to  teach  therein,  and 
whose  qualifications  do  not  appear  from  the 
holding  of  a  teacher's  license.  If  it  had  been 
the  Intention  that  no  person  should  be  em- 
ployed to  teach  In  any  of  the  common 
schools  of  the  state  unless  be  should  hold  a 
teacbers*  license  at  the  time  of  the  employ- 
ment and  execution  of  the  contract,  without 
regard  to  his  holding  such  license  at  the  time 
of  the  commencement  of  the  school,  there 
was  no  reason  to  go  further  and  provide: 
"And  employ  no  person  to  teach  In  any  com- 
mon scliool  In  their  district  unless  such  per- 
son shall  bold,  at  the  time  of  commencing 
his  school,  a  certificate  and  license  to  teach," 
etc. 

It  was  the  evident  purpose  that  none  but 
qualified  and  duly  licensed  persons  should 
teecb  In  the  common  schools,  but  It  is  not 
necessary  tliat  such  teacher  shall  have  a  li- 
cense to  teach  upon  the  date  of  the  execu- 
tion of  the  contract,  if  the  school  is  not  to 
commence  until  thereafter;  the  contract  of 
employment  may  be  entered  into  and  will  be 
a  valid  contract,  subject  to  be  avoided  by  the 
failure  of  the  person  to  provide  himself 
with  a  teacher's  license  before  the  date  fixed 
for  commencement  of  the  school.  The  teach- 
ers and  the  directors  know  the  law,  and  that 
none  can  teach  who  do  not  hold  a  teachers' 
license,  and  the  contract  Is  entered  Into  with 
that  understanding,  and  will  be  void  if  the 
license  be  not  procured  before  the  date  for 
the  commencing  of  the  school. 

[I]  The  law  further  provides  that  they 
shall  make  with  the  teacher  a  written  con- 
tract in  "triplet  form,"  specifying  the  terms 
of  the  contract,  "and  sliall  furnish  the  teach- 
er with  a  duplicate  of  such  contract,  keep 
the  original  and  Immediately  file  an  exact 
copy  of  such  contract  in  the  office  of  the 
county  treasurer  of  the  county  in  which  the 
contract  is  to  l>e  enforced;  and  the  county 
treasurer  shall  not  pay  the  warrants  of  any 
Bchool  district  until  a  coi^  of  such  con- 
tracts has  been  filed  with  him,"  There  can 
be  no  doubt  but  that  the  action  of  the  board 
in  specifying  the  terms  of  employment  and 
authorizing  the  making  of  the  contract  and 
the  execution  of  the  written  contract  by  the 
president  and  secretary  of  the  board  of  di- 
rectors for  tbe  district  and  by  the  teacher 
oonstitated  a  binding  contract,  subject  only 
to  be  Invalidated  by  the  failure  of  the  teach- 
er to  procure  the  requisite  license  before 
the  date  fixed  for  commencement  of  the 
school,  unless  the  provisions  of  the  statute 
requiring  the  directors  to  make  a  written 
contract  with  the  teacher  "in  triplet  form" 
and  furnish  him  a  duplicate  of  such  con- 
tract, and  file  an  exact  copy  of  the  contract 


In  the  office  of  the  county  treasurer,  are 
mandatory.  Neither  can  there  be  any  doubt 
under  said  section  of  the  statute  but  that 
the  treasurer  Is  prohibited  from  paying  the 
warrants  of  any  teacher  of  any  district  un- 
til a  copy  of  the  teacher's  contract  has  been 
filed  with  liim.  In  accordance  with  the  pro- 
visions of  the  statute,  but  It  Is  made  the 
duty  of  the  board  of  directors  to  file  a  copy 
of  the  contract  with  the  treasurer,  and  to 
furnish  the  teacher  a  duplicate  tbereof  to  be 
kept  by  him;  the  original  contract  being  re- 
quired to  be  kept  by  the  school  directors. 
The  terms  of  the  agreement  between  the 
parties  are  Included  In  the  written  contract 
signed  by  them,  and,  when  it  was  reduced 
to  writing  and  signed  by  the  parties.  It  be- 
came effective  and  binding  under  the  law, 
and  the  fact  that  a  director  or  an  officer  of 
the  school  board  refused  thereafter  to  do  his 
doty  and  execute  duplicate  contracts  tliat 
the  teacher  might  sign  in  order  that  the  law 
might  be  fully  complie'd  with  relative  there- 
to could  not  release  the  district  from  tbe 
performance  of  the  contract  entered  into. 
School  District  v.  Allen,  su[ffa;  McSbane  t. 
School  District,  70  Mo.  App.  624. 

[4]  Although  the  teacher  cannot  draw  bis 
pay  from  the  county  treasurer  upon  the 
warrants  of  the  district  until  the  statute 
be  fully  complied  with  by  filing  an  exact 
copy  of  the  contract  with  him,  he  could,  by 
proper  procedure,  compel  the  filing  of  sucb 
copy  with  the  treasurer  or  the  payment  of 
ills  salary  in  accordance  with  the  terms  of 
bis  contract  after  a  performance  of  it 

Tbe  decree  la  aSDrmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
DUKE. 

(Supreme  Court  of  ArkaDsas.   April  14,  1913.) 

1.  Tei-eoraphs  and  Telepuones  (I  38*)— DlT- 
TT  OP  Telbgbaph  Compant, 

A  telegraph  company  does  not  insure  the 

firompt  transmiiiBion  of  messageB,  and  is  not 
table  for  Its  failure  to  transmit  a  message  dur- 
ing the  hours  its  stations  were  closed  upon  a 
national  holiday. 

[Ed.  Note. — For  other  cases,  see  Tel«raphs 
and  Telephones,  Cent  Dig.  |  3S;  I>ec.  Dig.  1 
38.*] 

2.  EVIDKNCS   (I  SOT*)— WUOBT  AHD  SuFII- 

CIBNGT. 

Id  an  action  ajtainst  a  telegraph  company 
for  delay  in  the  transmission  of  a  message, 
where  the  question  of  negligence  was  for  tb* 
Jury,  they  are  privileged  to  consider  the  evi- 
dence Id  its  most  favorable  light  to  the  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  i  2449;  Dec  Dig.  I  697.*] 

8.  TeLBOBAPHS    and    l^LEFEONEB   (|  66*)— 

Actions  fob  Delay  — Evidence —  Sum- 

OIBHCr. 

In  an  action  against  a  telegraph  company 
for  dam^^  for  negligent  delay  in  the  trans mia- 
sion  of  a  message,  evidence  held  sufficient  to 
support  a  finding  that  the  negligent  delay  pre- 
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mted  pUIaUff  from  reachinf  her  dtnchter'a 
bedBlde  tefoie  the  latter'e  death. 

[Ed.  Not&— For  other  caaet,  we  Telegraphs 
and  Telepbonea,  Gent  Dig.  ||  01-63 ;  Dec.  Dig. 

i  ee.*] 

4.  Apfkal  and  Ebrob  (f  302*)— Pbmenta- 
noN  or  Gboukds  or  Review  in  Coubt  Be- 

lOW— SUFnOIBNOT. 

A  ground  in  a  motion  lor  new  trial  that 
the  court  erred  in  admitting  evidence  over  de- 
fendant's objection,  as  shown  by  defendant's  ei- 
ceptioDa  entered  of  record,  Lb  too  general  to  call 
the  conrfa  attentton  to  any  particular  error 
complained  td,  and  irill  not  warrant  review  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  1744-1762;  Dec.  Dig.  | 
902.*] 

Appeal  from  Circuit  Court,  Hempstead 
County;  Jacob  M.  Carter,  Judge. 

Action  by  Mrs.  Mollie  Duke  against  the 
Western  Union  T^egraph  Company.  From  a 
Judgment  for  xdRlntHf,  defendant  appeala 
Affirmed. 

This  was  an  action  brought  by  Mra 
Mollie  Duke  against  the  Western  Union  Tel- 
^raph  Company  to  recover  damages  on  ac- 
count of  mental  anguish  sustained  by  rea- 
son of  the  negligence  of  the  defendant  In 
failing  to  deliver  a  telegram  to  her  notifying 
her  of  the  serious  illness  of  her  daughter,  in 
consequence  of  which  plaintiff  failed  to  reach 
tbe  bedside  of  her  daughter  before  she  died. 

The  plaintiff  resided  at  Hope,  Ark.,  and 
her  daughter  at  Camden,  Ark.  These  towns 
are  about  65  miles  apart,  and  have  railroad 
and  t^egraph  connections.  A  train  leaving 
Hope  at  3  o'clock  p.  m,  makes  connection 
with  the  train  leaving  Stamps  at  8 :30  p.  m., 
and  arrives  at  Camden  at  10:10  p.  m.  On  the 
25th  day  of  December,  1911,  Whltfleld  Hamil- 
ton, the  husband  of  the  plalntUTs  daughter, 
sent  to  the  defendant's  office  at  Camden  for 
immediate  transmission  a  telegram  to  the 
plaintiff,  reading  as  follows:  "Mrs.  Mollie 
Duke,  Hope,  Arkansas — Stella  not  expected 
to  live.   [Signed]  Whitfield." 

The  city  office  watt  closed,  on  account  of  It 
being  a  holiday,  between  the  hours  of  10 
a.  m.  and  4  p.  m.  The  manager  of  the  city 
oflloe  directed  the  bearer  of  the  message  to 
take  It  to  the  depot  and  send  it  from  there. 
The  message  shows  on  its  face  that  it  was  re- 
ceived at  the  depot  for  transmission  at  11:29 
a.  m.  on  Christmas  day.  The  answer  of  the 
defendant  admits  that  it  was  received  by  the 
defendant  at  this  time  and  the  price  paid  for 
sending  same.  Another  paragraph  of  the 
answer  avers  tliat  the  defendant  promptly 
transmitted  said  message,  after  receiving  It, 
to  the  relay  station  at  Little  Rock,  but  al- 
leges that  It  could  not  be  forwarded  to  Hope 
for  the  reason  that  defendant's  only  office  at 
Hope  was  closed  between  the  hours  of  10 
s.  m.  and  4  p.  m.  on  account  of  it  being  a 
hoUday. 

Whltfleld  Hamilton  admitted  that  he  knew 


the  office  at  Camden  would  be  closed  between 
the  hours  ttf  10  a.  m.  and  4  p.  m.  on  Christ- 
mas day,  hut  said  that  he  did  not  think  of 
this  when  he  sent  tbe  message.  Tbe  message 
was  not  delivered  to  the  plaintiff  nntU  a  few 
minutes  aft^  7  o'clock  p.  m.  <m  Christmas 
day.  She  left  the  next  morning  at  7  o'dock 
on  the  first  train  for  Camden.  Her  daughter 
died  at  about  4  o'dock  a.  m.  on  December 
26tb  and  the  plaintiff  bad  received  news  of 
that  fact  before  she  started.  The  dty  of 
Hope  Is  23  miles  from  the  town  of  Stamps. 
A  witness  for  the  plaintiff  testified  that  he 
had  traveled  from  Hope  to  Stamps  In  a 
huggy  in  2  hours  and  38  minutes;  that  be 
left  Hope  at  9:18  and  arrived  at  Stamps  at  4 
minutes  to  12.  The  plaintiff  testified  that, 
had  she  received  tbe  message  In  time  to  have 
driven  through  the  country  to  catdi  the  train 
at  Stamps,  she  would  have  done  so;  that 
her  neighbors  were  very  kind  to  her,  and 
would  have  helped  her  to  get  off  at  any 
minute. 

Tbe  abstract  of  defendant  shows  that  Mr. 
Herrln  testified:  "On  last  CSiristmas  day  I 
was  wire  chief  for  the  Western  Union  Tele- 
graph Company,  stationed  at  Little  Rock, 
Ark.  My  duties  were  to  look  after  the  wires; 
take  care  of  the  wires  and  make  necessary 
patches.  I  remember  about  a  message  arriv- 
ing at  Little  Rock  from  Camden  on  Christ- 
mas day — the  message  in  controversy.  I 
don't  remember  the  time  it  came  to  Little 
Rock;  I  Just  saw  it  Tbe  Little  Rock  office 
was  open  with  a  reduced  force;  the  message 
was  going  to  Hope,  and  that  office  was  not 
supposed  to  be  open  until  4  o'clock.  When 
we  got  the  message,  we  called  the  Hope 
office;  then  we  called  Hope  office  at  4  o'clock 
and  on  up  to  5  o'clock,  when  we  discovered 
the  wire  was  cut  It  was  5  o'clock  before  we 
discovered  that  we  could  not  get  Hope  office. 
The  wire  was  grounded;  broken  in  two  be- 
tween Gurdon  and  Prescott  We  located  the 
trouble  about  S  o'dock.  We  then  got  the  mes- 
sage through  by  Texarkana,  around  by  Dal- 
las; had  to  go  a  roundabout  way  to  get  it  to 
Hope.  We  used  every  way  in  the  world  we 
knew  how  to  ascertain  the  cause  of  the  trou- 
ble with  the  wire.  Such  breaks  often  occur; 
there  is  no  way  they  can  be  foreseen  or  an- 
ticipated. It  is  Impossible  to  tell  when  or 
where  a  wire  will  get  out  of  order.  We 
tried  to  get  the  depot  at  Hope.  Tbe  message 
was  gotten  off  to  Hope  about  6:30." 

The  manager  of  the  defendant  company's 
office  at  Hope  testified  that  the  message  in 
question  reached'  her  office  at  about  5:4S 
o'clock  p.  m.;  that  without  delay  ^e  sent 
a  boy  out  to  deliver  it  along  with  other  mes- 
sages; that  tbe  office  closed  at  6  o'dock  p. 
m.,  and  the  boy  had  not  returned  at  that 
time;  and  that  she  does  not  know  at  what 
time  he  delivered  the  message  to  the  plaintiff. 
The  testimony  on  tbe  part  of  the  plaintiff 
showed  that  she  resided  only  a  short  dis- 
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tance  from  the  telegraidi  office  end  wlttaln 
Its  delivery  limits;  that  the  message  was  not 
dellTered  to  her  until  a  few  minutes  after 
seven  o'clock.  Other  facts  will  be  stated 
and  referred  to  In  the  opinion.  , 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

Geo.  H.  Fearons,  of  New  York  City,  Ghas. 
S.  Todd,  of  Tfficarkana,  Tex.,  and  Roae,  Hem- 
ingway, Cantrell  A  Loughborough,  of  Little 
Rock,  for  appellant  McMUlan  &  McMillan, 
of  ArkadeU>bia,  for  anwUee 

HART,  J.  (after  stating  the  fticts  as 
above).  [1]  At  the  outset  It  may  be  said 
that  In  the  case  of  Western  Union  Tel^raph 
Company  v.  Blckerstaff,  100  Ark.  1,  138  S. 
W.  907,  the  court  h^:  "A  t^egraph  com- 
pany does  not  insure  the  prompt  transmis- 
sion ffiC  messages;  It  is  required  to  exerdse 
ordinary  care^  and  is  liable  only  for  a  fUlure 
to  transmit  aa  promptly  as  is  reasmiably 
practicable  vaSer  all  the  existing  drcnm- 
stances.** 

[1,1]  It  is  earnestly  indsted  conns^ 
tliat  the  court  should  have  glvoi  a  peremp- 
tory Instruction  In  favor  of  the  d^endant 
It  was  admitted  tliat  the  telegraph  offices 
at  both  Oomden  and  Hope  were  closed  on 
Christmas  day  between  the  hours  of  10  a.  m. 
and  4  p.  m.,  and  that  the  sender  of  the  mes- 
sage knew  of  this  fact  Theteton  the  trial 
court  ruled  that  the  issue  of  negligence  in 
this  case  would  be  confined  to  the  question 
of  whether  the  defendant  was  gtdUy  of  neg- 
Ilgwce  in  handling  the  message  after  4 
o'dodc  p.  m.  In  detomlnlng  this  question, 
the  jury  had  a  xl^t  to  oimstder  the  evidence 
in  its  most  favorable  Ught  to  the  plaintiff. 
It  is  tme  that  Herrln,  the  wire  chief  of  the 
defendant  company  at  IJttle  Rode,  testified 
that  they  attempted  to  send  the  message 
from  little  Rode  to  Hope  at  4  o'tdock  p.  m., 
the  time  at  vrtiich  the  ofllce  at  Hope  would  be 
opm  on  Ohrlatmas  day.  He  also  says  that 
they  made  attempts  for  an  hour  to  get  the 
message  through,  and  it  was  not  until  6 
o'clock,  or  after,  that  th^  discovered  then 
was  tzouble  with  the  local  wire  to  Hope. 
Th^  afterwards  sent  the  message  around 
by  Dallas  and  back  to  Texarkana  to  Hopa 
The  manager  of  the  defendant's  office  at 
Hope  states  that  the  message  was  received 
there  at  about  S:46  p.  m.  It  will  be  noted  how- 
ever, that  the  defendant,  In  its  answo',  admltr 
ted  that  the  message  was  received  at  Camden 
and  promptly  transmitted  to  little  Rock, 
and  was  received  there  before  4  o'clock  p.  m. 
This  fiict  may  also  be  Inferred  from  the  tes- 
timony of  Mr.  Herrln,  for  be  says:  "When 
we  got  the  message,  we  called  the  Hope  of- 
fice; then  we  caUed  the  Hope  office  at 
4  o'clock  and  on  up  to  S  o'clock,  when  we 
discovered  the  wire  was  cut"  At  the  close 
of  his  cross-examination  we  quote  from  bis 
testimony,  as  follows:  "Q.  You  had  no  trou- 
ble in  locating  the  right  wire— the  trouble 


was  on  tiie  local  wire?  A.  Tea.  sir.  Q.  And 
yon  located  it?  A.  Tee,  dr;  in  about  80 
minutes."  Henoe  the  July  might  have  in- 
ferred that  he  dtacovered  at  4:30  o'clotft  p. 
m.  that  be  could  not  send  the  message  to 
Hope  over  the  local  wire.  We  again  quote 
from  his  testimony,  as  follows:  "Q.  You  say 
you  tried  to  get  Hope  at  4  o'clock  and  didn't 
succeed?  A.  Yea,  sir.  Q.  And  didnt  suc- 
ceed in  getting  them  until  5  o'clock?  A.  We 
didn't  succeed  in  getting  them  until  6:30.  Q. 
Well,  when  yon  coQldnt  get  them,  didn't 
you  know  that  either  one  or  two  things  was 
wnmg,  either  the  wire  was  out  of  order,  or 
the  operator  wasn't  in  his  office?  A.  VitSl, 
there  was  something  wrong;  but  we  have 
lots  of  wires  up  there—  Q.  But  yon  didn't 
get  Hope,  did  you?  A.  No,  sir.  Q.  It  was 
an  hour  or  more  before  you  got  Hope?  A. 
Yes,  sir."  We  also  quote  from  his  direct 
examinatiMi,  as  follows:  "By  iir.  Ttodd 
(Counsel  for  D^oidant):  We  off«  it  la^w- 
rlng  to  tlie  date  showing  the  exact  time  the 
message  was  erat].  If  your  honor  please^  to 
show  the  time  of  sending.  By  Mr.  McMillan 
(Counsel  for  Plaintiff):  I  object  0  It  as  bear- 
say  testlnumy.  By  the  Court:  The  witness 
has  already  stated  that  the  message  was  sent 
at  6:8a" 

The  manager  of  the  office  at  Hope  teetifled 
that  it  was  received  there  at  about  6:46  p.  m.. 
and  a  witness  for  the  plaintiff  testified  that  10 
mlnutee  would  have  been  a  reasonable  time 
In  which  to  have  delivered  the  message  to 
the  plaintiff.  Therefore  the  Jury  were  war- 
ranted in  finding  that  26  or  30  minutes  was 
a  reasonable  time  in  which  to  have  transmit- 
ted the  message  around  by  Dallas  and  liave 
d^vered  it  to  the  plaintiff  af(»r  it  was 
received  at  Hope.  Tlien,  if  the  dtfenda&t 
company  located  the  trouble  <hi  the  local  wire 
to  Hope  within  half  an  hour,  and  if  an  ad- 
ditional SO  minutes  was  a  reasonable  thne 
within  which  to  have  sent  the  messace 
around  by  Dallas  and  delivered  it  to  the 
plaintiff,  the  jury  were  warranted  In  finding 
that  the  message  should  have  been  ddlvered 
to  the  plalnUff  at  6  p.  m.  She  testified  that, 
had  abe  received  tiie  message,  she  would, 
have  immediately  driven  through  the  country 
txom  Uifpe  to  Stamps,  a  distance  of  23  miles. 
A  train  1^  Stamps  for  Camden  at  8:30  p. 
m.  and  arrived  at  Camdm  at  10:10  p.  m. 
This  would  have  glvm  plaintiff  3%  houra 
in  which  to  travd  from  Hope  to  Stfunpa.  A 
witness  for  the  plaintiff  testified  that  he  had 
made  the  trip  In  a  buggy  In  2  hours  and  38 
minutes,  and  it  Is  not  unreasonable  that  tin 
plaintiff  might  have  procured  a  convince 
and  have  travried  the  distance  in  3%  liours. 

Therefore  we  are  of  the  (pinion  Uut  from 
the  facts  and  drcnmstances  adduced  in  evi- 
dence In  the  instant  case  the  Jury  could  have 
reasonably  inferred  and  were  warranted  ia 
finding  that  if  the  <^ierator  at  little  Bock 
had  used  ordinary  care  in  transmitting  the 
message  from  Little  Rode  to  Hope  at  4 
o'clock,  the  plaintiff  could  have  reached  Uie 


Digitized  by 


Aik.) 


SMITH  T.  IMPROVEMENT  DI8T.  NO.  U 


456 


l>edslde  of  ber  daughter  shortly  after  10 
o'clock  pL  m.  on  Christmas  day,  and  would 
have  been  with  her  daughter  sereral  hours 
4)ef  ore  she  died. 

[4]  One  of  the  grounds  of  the  defendant's 
motion  for  a  new  trial  Is  that  "the  court 
erred  in  admitting  evidence  over  defendant's 
objection,  as  shown  by  the  defendant's  excep- 
tions made  and  entered  of  record."  In  the 
case  of  McCUntock  t.  FroUch,  7S  Ark.  Ill, 
86  S.  W.  1001,  the  court  held:  "A  motion 
for  new  trial  on  the  ground  'that  the  court 
«rred  In  admitting  evidence  on  the  part  of 
the  defendant,  which  was  excepted  to  at 
the  time  by  the  plaintiffs,'  without  naming 
the  witness  or  pointing  ont  the  evidence, 
Is  too  general,  and  does  not  present  any 
uuestion  for  consideration." 

Again,  In  the  case  of  Miller  r,  Nuckolls, 
77  Ark.  64,  91  fl.  W.  758,  4  I*  R.  A.  (N.  S.) 
140,  lis  Am.  St  Rep.  122,  7  Ann.  Cas.  110, 
•the  court  held:  "A  ground  for  new  trial  be- 
cause of  errors  of  law  in  admitting  or  refus- 
ing evidence,  'as  shown  by  the  stenographer's 
traoBcrlpt  thereof,'  la  too  indefinite  to  call 
the  court's  attention  to  the  particular  error 
complained  of." 

Therefore  it  will  be  seen  that  the  atten- 
tion of  the  court  was  not  called  in  the  motion 
for  a  new  trial  to  tiie  particular  error  com- 
plained of  in  the  admission  of  evidence  and 
the  assignment  Is  too  indefinite. 

The  court  expressly  limited  the  right  of 
fhe  plalntlfF  to  recover  to  negllg^ice  on  the 
part  of  the  defendant  after  4  o'clock  p.  m. 
Therefore  there  was  no  error  in  refusing  to 
Sive  defoidant's  instruction  numbered  2  on 
the  question  of  contributory  negligence. 

No  argument  is  made  by  counsel,  in  their 
brief,  to  reverse  ^e  Judgment  because  the 
To^ct  Is  excessive^  and  the  Judgment  will 
t>e  affirmed. 


SMITH  et  al.  t.  IMPROVEMENT  DIST.  NO. 
14  OF  TEXARKANA  et  aL 

{Supreme  Conrt  of  Arkansas.    April  28,  1013.) 

1.  MUNICIPAI,    CORFOBATIONS    (f    450*)  —  IM- 

PBOVEMKNT  DisTBicTS— Inclusion  of  Pbop- 

■BTT. 

A  court  of  chancery  cannot  alter  bounda- 
ries of  an  improvement  district  as  established 
by  manicipal  ordinance  so  as  to  exclude  part 
of  the  land  included,  for  the  cit;  council  in  lay- 
ing off  the  district  can  only  follow  the  designa- 
tion of  the  petition  of  property  owners ;  it  be- 
ing apparent  that  an  owner  mixbt  not  other- 
wise toga  it  some  the  land  included  were  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  IS  1073,  1074;  Dec. 
I>ic.  i  450.*] 

a  MUNlCTPAt  COBPOEATIONg  (t  292*)  —  PUB- 
UO  IlfPBOVEMENTS— "OWNEB." 

A  lessee  for  99  years,  althongh  required 
by  lease  to  pay  all  taxes  and  assessments 
against  the  property,  is  not  an  owner  who  can 
petition  for  an  improvemeDt  under  Const,  art 


10,  I  27,  providing  that  tile  General  Assembly 
can  antnoriae  assessments  for  local  improve- 
ments in  municipalities  on  tbe  consent  of  a  ma- 
jority, in  value  of  the  property  holders  owning 
property  adjoining  the  locali^,  for  he  Is  at  best 
only  tbe  owner  of  a  chattel  interest  and  the 
owner  of  the  fee  having  the  benefidal  Intowst 
[Ed.  Note.— For  other  cases,  see  Munii^al 
C^^rattons,  Gent  Dig.  U  76&-772 ;  Dec  I^. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6134-5151;  voL  8,  p.  7744.] 

Appeal  from  Miller  Chancery  Court; 
James  D.  Shaver,  Ohancellor. 

Suit  by  O.  A.  Smith  and  another  against 
Improvement  District  Number  14  of  Texar* 
knnn.  Ark.^  and  others.  From  a  decree  for 
defendants,  complainants  appeal.  Berersed 
and  lemanded^  with  dlrecUons. 

James  D.  Head,  of  Texarkana,  for  ap- 
pellants. Simms  &  Cella,  of  Texarkana,  for 
appelleea 

HART,  J.  Improvement  district  No.  14 
of  the  city  of  Texarkana,  Ark.,  was  organis- 
ed for  the  pnrpose  of  gradli^  and  paving 
with  creosote  blocks  or  asphalt  soma  16 
blocks  of  streets  composed  for  tbe  most  part 
of  State  Line  avenue  and  Front  street  O. 
A.  Smith  and  B.  H.  T.  Blann,  who  are  own- 
ers of  real  estate  within  the  proposed  dis- 
trict, Instituted  this  action  In  the  chancery 
conrt  gainst  tbe  members  of  tbe  board  of 
improvement  district  to  enjoin  the  collec- 
tion of  assessments  against  their  lands,  and 
to  vacate  and  annni  the  Improvement  dis- 
trict Among  other  grounds,  they  allege 
that  the  second  petition  provided  by  the 
statute  asking  that  the  Improvemoit  be  made 
was  not  signed  by  a  majoil^  In  value  of  tbe 
owners  of  real  property  within  the  district 
The  chancellor  found  In  favor  of  the  de- 
fendants, and  the  complaint  was  dismissed 
for  want  of  equity.  Tbe  plalntUfs  have  ap- 
pealed. 

Tbe  facta  are  ludispnted,  and  ao  tax  aa 
are  necessary  for  a  determlnatlou  of  the  iB> 
sues  lUTolved  are  as  ft>llowB:  The  total  as- 
sessed valuation  of  all  the  property  in  tbe 
district  for  the  year  1911,  tbat  being  the 
last  assessment  on  file  at  the  time  of  the 
organisation  of  said  district,  was  I357.O0O. 
Signatures  to  the  petition  to  property 
amonnttng  to  |206,20(^  as  shown  by  the  conn' 
ty  assessment,  were  obtelned.  But  plalntUts 
contend  that  tbe  signers  to  some  of  this 
property  were  not  the  owners  within  the 
meanli^  of  the  Constitution,  and  that,  when 
their  names  are  taken  off  the  petition.  It  will 
be  fotmd  that  a  majority  in  value  of  owners 
of  properly  within  the  district  have  not 
signed  the  petition.  The  State  National 
Bank  Building,  a  brkik  and  steel  stroctnre, 
to  situated  on  lote  11,  12, 13,  and  14.  B.  W. 
Frost  signed  the  petition  for  this  property. 
He  was  the  owner  In  fee  simple  of  lote  13 
and  14,  and  had  a  lease  on  lots  11  and  12 
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for  the  period  of  99  years,  oommeDdnK  July 
1, 1901.  By  the  terms  of  the  lease  he  was  to 
pay  all  taxes  and  assessments  against  the 
property,  and  bad  the  right  to  make  any 
diangea  or  anbstitatlon  of  ImprorementB  on 
it  At  the  end  of  the  term  the  real  estate, 
together  with  Improronents  upon  the  same, 
were  to  revert  to  &e  owners  of  the  lots. 
These  four  lota  with  Uie  improvements  on 
them  were  auessed  at  $80,000  for  the  year 
1911.  It  was  agreed  that  the  assessed  Tal- 
nation  of  lots  11  and  12  for  1911  was  $40.- 
000.  It  will  be  noticed  that  the  assessed 
value  of  all  the  property  In  the  district  not 
Including  lots  11  and  12  is  $357,000.  and 
that  the  assessed  valuation  of  all  the  prop> 
erty  signed  for  asking  that  the  improve- 
ment  be  made  amounts  to  $2(Kt,200.  If  it 
should  be  determined  that  lots  11  and  12 
should  be  included  in  fixing  the  assessed  val- 
ue of  all  the'  property  ia  the  district,  and 
abonld  not  be  included  in  the  list  of  prop- 
erty dgned  for  asking  that  the  improvonrait 
be  made,  it  Is  manifest  that  a  majority  in 
value  of  the  ownors  of  real  property  within 
the  district  have  not  signed  ttie  petition  ask- 
ing that  the  Improvement  be  made  and  the 
improrement  district  under  the  foimer  ded- 
alons  of  this  court  is  void. 

[1]  It  is  admitted  that  lots  11  and  12  are 
situated  within  the  boundaries  of  the  dis- 
trict About  10  years  before  the  present  dis- 
trict was  organized  the  street  in  front  of 
tbese  lots  was  paved  with  brick,  and  the 
proof  shows  that  tlie  pavement  la  now  in 
a  good  state  of  preservation.  For  this  rea- 
son. It. la  claimed  that  lots  11  and  12  are  not 
beneffixd.  and  should  not  be  Included  in 
making  up  the  valuation  of  all  the  property 
tn  the  district  In  the  case  of  Kraft  v. 
Smothers,  146  9.  W.  005,  the  court  said: 
"Our  Legislature  has  prescribed  the  manner 
in  which  improvemOLt  districts  may  be  or- 
ganlteed;  and,  pursuant  to  the  power  dele- 
gated to  it,  the  city  council  passed  the  ordi- 
nance in  question  for  the  purpose  of  creating 
Uie  sewer  district  The  foundation  of  the 
improvement  waa  the  petition  of  the  owners 
of  real  property  situated  In  the  proposed  dis- 
trict. Under  the  statute,  the  extent  and 
character  of  the  bnprovement  as  expressed 
in  the  ordinance)  must  substantially  com- 
ity with  the  terms  of  the  petition  upon 
which  it  is  based."  It  will  be  seen  our  stat- 
utes require  as  a  prerequisite  to  the  exer- 
cise of  authority  conferred  upon  the  city 
'council  that  a  petition  be  first  filed  designat- 
ing the  boundaries  of  the  district,  so  that 
It  may  be  ea^  dlstlnguldied.  This  Is  for 
the  benefit  of  the  property  ownras.  A  prop- 
erty owner  might  be  willing  to  sign  tor  an 
Improvement  district  as  deidgnated  in  the 
first  petition,  and  might  be  unwilling  to  sign 
if  a  part  of  the  property  included  within  the 
boundaries  of  ttie  district  should  be  omit- 
ted; for  this  might  have  the  effect  of  im- 
posing upon  the  property  ovmers  addition- 
al and  enlarged  burdens  which  theyr  did  not 


contemplate  when  they  signed  the  petition. 
A  aeed&l  limited  jurisdiction  la  conferred 
upon  the  cit^  council  to  lay  off  the  district 
as  designated  by  tlie  property  ewnera  in  tba 
first  petition,  ai^d  the  council  must  conform 
strictly  to  the  authority  conferred  upon  It 
For  the  same  reason  the  diancery  court  bad 
no  power  to  change  or  alter  the  boundaries 
of  the  district  and  It  fallows  that  tn  mak- 
ing up  the  valuation  of  the  property  of  tto 
district  all  the  property  situated  in  the  dis- 
trict as  it  was  created  must  be  considered. 

[2]  It  is  Insisted  that  the  lessees  are  not 
own^  within  the  meaning  of  section  37,  art 
19,  of  our  Constitution,  and  in  this  respect 
we  tblnk  counsel  are  correct  Section  27, 
art  19,  of  the  Constltation,  reads  aa  fol- 
lows: "Nothing  In  this  Constitution  shall  be 
so  construed  as  to  prohlMt  the  General  As- 
sembly from  authorizing  assessmento  on  real 
property  tor  local  improvements  In  towns 
and  dtles  under  such  regulations  as  may  be 
prescribed  by  law,  to  be  based  upon  tiw 
consent  of  a  majority  in  value  ot  lAe  ^op- 
erty  holders  owning  property  adjoining  the 
locality  to  be  affected ;  but  sudi  assessmoits 
shall  be  ad  valorem  and  uniform."  In  L6- 
now  V.  Fones,  48  Ark.  557,  4  S.  W.  061  It 
was  held  that  a  lease  of  wtiatever  dnration 
is  but  a  diattel  Interest  and  therefore,  uptm. 
the  death  of  the  leasee's  Intestate  his  widow 
will  take  dower  In  It  absolutdy  as  In  per- 
sonal ^nperty,  and  not  for  life  as  in  real 
estate.  In  this  case  the  court  quoted  wltlL 
approval  the  following:  "No  proposition  has 
been  better  settled  from  the  earliest  days 
of  the  common  law  than  that  a  lease  of 
whateror  duration  is  but  a  chatt^**  Hence 
the  lessee  could  not  be  an  omiet  of  nal 
property  within  the  district  in  contempla- 
tion of  the  section  of  the  Constitution  above 
quoted.  This  holing  is  In  accord  with  tlM 
rule  laid  down  In  Ahem  ▼.  Board  of  Improve- 
ment District  Number  8,  Texarkana,  89  Ark, 
68,  61  S.  W.  076,  where  the  court  held  that  a 
tenant  tor  life  la  not  an  owner  who  may 
sign  a  petition  for  the  formation  of  an  im- 
provement district  In  the  case  of  Rector 
V.  Board  of  Improvement  50  Ark.  116.  6  S. 
W.  019,  the  court  said:  "The  atetato  au- 
thorising administratOTS  to  sign  for  estates 
cannot,  so  far  as  the  h^rs  are  concerned, 
give  their  signatures  any  efficacy  in  the  face 
of  the  Conatltntton  requiring  the  oonseat  ot 
the  owners." 

Counsel  tor  the  d^mdanta  r^  upon  tlie 
case  of  Village  of  St  Bernard  v.  Kempnw^ 
60  Ohio  St  244,  04  N.  E.  267,  40  L.  B.  A.  602, 
where  the  Supreme  Court  of  Ohio  hdd  tbat 
the  holder  of  a  99-year  leas^  renewable  for- 
ever, was  tbe  owner  of  the  property  witUn 
the  meaning  of  an  Improvunott  law  require 
Ing  the  signatnrea  of  owners.  The  theory 
upon  which  cases  Uke  this  proceed  la  that 
a  lease  tor  a  long  term  and  renewable  for- 
ever is  a  lease  In  perpetuity,  and  creates  In 
the  lease  qualified,  base,  or  determinable  fee, 
because  it  Is  said  th^  hava  a  poa^Ulty  ot 
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endnrlng  forever.  87  Cye.  791 ;  Conn.  Splx^ 
ItoaUat  Gamp-Heedng  Assodatloii  t.  Town 
of  Eut  LTnne.  64  Conn.  152.  6  AO.  StfL  See^ 
also,  4  Kent  Com.  (Stb  Ed.)  p.  0.  The  lease 
In  the  preset  case  was  fi>r  a  term  of  99 
J  ears  merely,  and  does  not  even  come  within 
tbe  rule  laid  down  in  those  cases.  The  gen- 
eral rule  regarding  lands  beld  under  a  lease 
for  years  giving  the  right  to  bold  the  land 
for  usnfmctuarT'  purposes  tmly  is,  In  Ae  ab- 
sence of  a  statute  to  the  contrary,  that  there 
l8  to  be  bnt  om  asscssmmt  of  fiie  entire  es- 
tate In  the  land,  and  that  this  assesament 
■honld  Inclnde  the  ralne  of  botti  the  estate 
for  years  and  the  land  or  reversion.  27  A.  & 
K  Ency.  of  Law,  p.  67ft.  The  owner  of  the 
tee  may  fairly  be  deemed  to  be  the  owner  of 
the  whole  estate  for  the  purpose  of  taxation, 
and  this,  so  far  as  we  are  advised,  has  been 
the  uniform  practice  in  this  state.  There 
Is  a  good  reason  for  the  rule.  The  owner  of 
the  land  annually  receives  a  sum  as  rent 
which  be  deems  the  equivalent  of  the  value 
of  the  use  of  tbe  land  to  him,  and  he  there- 
fore wjoys  tbe  entire  benefldal  Interest  In 
the  pTonises,  Including  the  value  of  the  lease- 
bold  as  well  as  the  fee.  Besides,  as  we  have 
already  seen,  the  trend  of  our  decisions  Is 
to  hold  that  the  word  "owner"  as  used  in 
the  section  of  tbe  Constitution  in  regard  to 
local  improvement  means  the  absolute  own- 
er or  tiie  owner  of  tbe  fee. 

It  follows  that  the  decree  must  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  ttte  chancellor  to  grant  tbe  relief  prayed 
for  in  plalntlfls'  complaint 


RUSSELL  et  aL  v.  BETTES  et  aL 

(Supreme  Court  of  Ai^nsas.   April  28, 1918.) 

Fbaddb,   Statutb  or  (|  84*)  —  GonraAcrs 
Within  Statuts—Sau  o»  Stock. 

An  oral  contract  between  plaintlEh  and  de- 
fendants by  wbich  defendants.  In  consideration 
that  pifldntifffl  would  not  sell  their  stock  to  S., 
agreed  that  if  the  corporation  became  insolvent 
they  would  pay  plaintiffs  the  value  of  tbeir 
stock  and  Interest  from  the  date  of  tbe  contract 
antil  the  date  upon  which  the  corporation  be- 
came Insolvent  was  In  effect  a  conditional  sale 
of  plaintiffs'  stock  to  defendants  so  as  to  be 
within  the  statute  of  frauds  (Kirby's  Dig.  S 
86tS6) ;  the  value  of  tbe  stock  being  more  aum 
»80. 

[Ed.  Note.— Fbr  other  caae^  see  Frauds  Stat- 
ute of.  Cent  Dig.  H  104-161;  Dec  Dig.  f 
84.*1 

Klrl^,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hempstead 
County;  Jacob  M.  Carter,  Judge. 

Action  by  Jetf  Russell  and  others  against 
A.  L.  Bettes  and  others.  From  a  judgment 
dismissing  tbe  complaints,  plaintiffs  in  each 
case  aiv>eaL  Affirmed. 

The  ptaintur  Black  filed  the  complaint,  al- 
lying that  on  a  certain  day  In  tbe  year  iOll 


plaintUr  owned  five  shares  of  eto(!k  In  the 
Hoke  Metal  Frame  Screen  Manufiuiturlng 
Company,  a  corporation,  and  paid  for  said 
ntoOc.  on  July  20,  1910,  the  sum  of  92B0. 
That  defendants  on  said  day  owned  stock  In 
said  corporation,  and  with  certain  of  thfllr 
friends  owned  about  60  per  cent  of  the  stock 
of  tbe  said  corporation.  That  one  Smith  and 
his  friends  owned  abont  60  per  cent  of  the 
stock  of  the  said  corporation,  and  on  said  day 
said  Smith  desired  to  purchase  the  stock  of 
plalntlff,  and  that  defendants  desired  to  pre- 
vent tbe  said  Smith  from  purchasing  plain- 
tiff's stock.  That  on  said  day  said  Smith 
proposed  to  purchase  plalntifTs  stock  and 
offered  to  pay  plaintilf  a  certain  sum  of 
money  tberefor,  and  that  plaintiff  was  about 
to  accept  the  said  offer  and  would  have  ac- 
cepted said  offer,  bnt  that  defendants  In  or- 
der to  Induce  plaintiff  not  to  accept  said 
offer,  and  In  order  to  farther  the  best  Inter- 
ests of  tbe  said  corporation,  in  defendants' 
opinion,  on  or  about  said  day,  made  and 
entered  into  an  oral  contract  with  plaintiff, 
whereby  said  defendants  and  each  of  them 
agreed  that,  if  the  plaintiff  would  refuse  to 
accept  and  would  not  accept  said  offer  of 
said  Smith  to  purchase  plaintiff's  said  stock, 
defendants  and  each  of  them  would  pay 
plalntlff  $250,  with  Interest  thereon  from  the 
day  of  1911  until  paid,  "If  the 


dividends  on  plaintiff's  stock  and  plaintiff's 
equitable  Interest  In  tbe  assets  of  said  cor- 
poration, when  the  same  became  insolvent.  If 
It  did  become  insolvent,  did  not  equal  the  sum 

of  $250  and  interest  thereon  from  the  

day  of   ,  1911  until  said  corporation 

became  insolvent"  And  for  and  in  considera- 
tion of  said  promise  and  agreement  on  the 
part  of  the  defendants  and  each  of  them, 
plaintiff  forbore  the  sale  of  said  stock  and 
refused  to  accept  said  offer  from  said  W. 
M.  Smith  to  purchase  the  stock  of  plaintiff. 
That  the  plalntlff  has  in  all  things  kept  and 
performed  all  things  to  be  by  him  kept  and 
performed  In  said  contract  and  that  there 
have  been  no  dividends  paid  on  said  stock, 
and  that  plaintiff's  interest  in  the  assets  of 
said  corporation  is  of  no  value.  That  said 
corporation  Is  insolvent  That  said  Hoke 
Metal  Screen  Manufacturing  Company  has 
been  sold,  and  that  the  proceeds  of  said 
sale,  together  with  all  other  assets  of  the 
said  corporation,  are  not  equal  to  Its  In- 
debtedness. That  the  defendants  well  knew 
that  said  corporation  became  Insolvent  before 
the  filing  of  this  suit  That  said  defendants 
and  each  of  them  are  liable  to  this  plaintiff 
for  the  sum  of  f 1,000.  Wherefore  idaintlfl 
prays  Judgment  for  that  sum. 

There  were  three  separate  complaints  filed, 
one  by  each  appellant  all  substantially  the 
same,  except  for  different  amounts.  Appel- 
lees demurred  to  the  comjdaints  for  the  fol- 
lowing reasons:  First  tlie  complaints  did 
not  state  facts  to  constitute  a  cause  of  ac^ 
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tton;  second,  the  complaints  Bt&te  tliat  the 
contract  or  agreement  sued  on  Is  an  oral 
contract  and  not  In  writing,  and  the  com- 
plaints all^e  and  show  on  their  {aces  that 
said  contract  or  agreement,  if  any,  Is  an 
agreement  or  promise  to  answer  for  the  debts, 
defaults,  and  miscarriages  of  the  said  Hoke 
Metal  Screen  Manufactarlng  Company,  and 
appellees  plead  the  statute  of  fraud  on  this 
account  In  bar  of  this  salt  The  court  sus- 
tained the  demurrer.  The  appellants  declin- 
ing to  plead  further,  the  court  dismissed  the 
complaint,  to  which  ruling  of  the  court  ap- 
pellants duly  excepted  and  prayed  an  appeal 
to  thia  court 

Jobe  ft  Hontgomery.  ot  Hope,  and  McBfU- 
Un  ft  McMillan,  of  Arkadelphla,  for  appel- 
lants. O.  A.  Glares,  of  Hope,  for  aj^Ilees. 

WOOD,  J.  (after  stating  the  facta  as 
above).  This  court,  In  Stltft  v.  Stlewel,  91 
Ark.  445,  125  S.  W.  1008,  18  Ann.  Cas.  507, 
held  that  a  contract  for  the  sale  of  corpo- 
rate stock  for  the  amount  of  $30  or  more  Is 
within  the  statute  of  frauds.  Section  3666 
of  Kirby*B  Digest  The  several  complaints 
under  consideration  disclose  a  contract  en- 
tered Into  between  the  several  appellants 
and  the  appellees,  whereby  the  latter,  in 
consideration  that  the  appellants  would  not 
sell  th^  stock  to  Smith,  agreed  that  In 
case  the  corporation  became  Insolvent  they 
would  pay  appellants  the  amount  of  the 
value  of  th^r  stock  and  Interest  thereon 
from  the  date  of  the  contract  until  the  date 
upon  which  the  corporation  became  Insolvent 
This  transaction  was  tantamount  to  the  sale 
of  the  stock  of  the  several  appellants  to 
the  appellees  upon  condition.  The  appellees 
apon  certain  contingencies,  which  appellants 
alleged  olsted,  agreed  to  pay  appellants  the 
par  value  of  their  stock  with  interest  While 
ttafl  complaint  does  not  all^  that  the  sto^ 
was  to  be  delivered  apon  the  payment  of 
the  amounts  spedfled,  an  Intention  upon  the 
part  of  the  appellants  to  deliver  upon  the 
payment  for  the  stock  would  necessarily  be 
implied.  Under  the  contract  when  the  con- 
dition arose,  m»on  wbidi  the  inyment  was 
to  be  made,  the  presumption  would  be  tliat 
when  the  payment  was  made  that  the  etotk. 
would  be  delivered  to  appellees,  the  pur- 
chasers thereof. 

We  are  of  opinion  that  the  complaints 
state  what  in  law  amounts  to  a  conditional 
sale  of  the  stodc,  and  as  the  stock  was  more 
than  930  In  valve^  tlie  transaction  was  within 
section  3656  of  fflrby^s  Digest  (statote  of 
frauds) ;  the  same  being  an  oral  contract 

The  ruling  of  tile  court  snstalnl^  the  de- 
murrer to  the  complaint  and  Its  Jndgmmt 
dismissing  tbe  same  Is  therefore  correct  and 
Is  afflnned. 

KIBBT.  J.,  dissenting. 


MAHON  r.  STAXa 
(Saprane  Gourt  of  Tennessee.  April,  1A12L) 

1.  JUBT  (!  150*)— EtetttS  AND  lBlBOUI.ABITnBS 

IH  Selbctioh— Waitbl 

The  error  of  the  trial  conrt  in  designating 
and  appointiDg  a  special  panel  for  the  trial  <n 
accused,  noder  the  erroneoas  belief  that  it  was 
bis  duty  to  do  so  under  a  late  statnt^  was  not 
ground  for  reversal,  where  he  invited  objection 
from  the  state  and  the  defense,  and  ioferentially 
offered  to  have  the  dieriff  select  and  sanmion  a 
panel  under  the  law  prior  to  dut  statute,  it 
connsel  wonld  consult,  but  no  objection  was 
made  to  the  designation  by  the  court 

[Eld.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  514,  639.  650;  Dea  Dig.  %  150.*] 

2.  JuBT  (I  118*)— GHAiunaE  ID  Puke,  ob 

AbBAT— SUFFICIEHCT. 

A  challenge  to  the  array  or  nrotion  to 
quash  tlie  panel  most  be  in  writing,  and  specifi- 
cally point  out  the  grounds  relied  upon  for 
setting  the  panel  a&id& 

[Ed.  Note. — For  other  cases,  see  Jury,  Gent 
Dig.  I  545;  Dec.  Dig.  S  lia*] 

3.  jubt  (i  103*)— gokfetbnct— fobiution  ot 
Opinion. 

Where  a  talesman  had  talked  with  a  wit- 
ness for  the  state,  and  from  tiis  conversation 
with  her  formed  an  opinion  manifestly  hostile 
to  accused,  and  on  his  examination  stated  that 
he  entertained  the  opinion  at  that  time,  but 
could  lay  it  aside,  and  give  aeeosed  a  biir  and 
impartial  trial,  and  try  the  case  according  to 
the  law  and  the  ei'idence,  if  there  was  proof  to 
remove  the  opinion,  the  court  erred  in  lx)lding 
that  be  was  a  competent  Juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  H  444.  456,  460.  461-470,  407;  Dee.  Dig. 
i  108.*] 

4.  JUBT  (i  103*)— COHPBTENCT— Foaif  AnoN  Or 
Opinion. 

Where  a  talesman  bad  been  told  how  a 
killing  occurred  by  a  person  whom  he  understood 
had  ascertained  the  fkcts  from  witnesses,  and 
from  this  information  had  formed  an  opinion 
which  he  entertained  at  the  time  of  hia  ex- 
amination, and  which  he  said  it  would  take 
proof  to  remove,  and  he  testified  that  the  opin- 
ion would  not  have  any  weight  with  him  if  the 
proof  were  sufficient  the  court  erred  in  holding 
that  he  was  a  competent  juror. 

[Ed.  Note.— For  other  cases,  see  Jui7,  Cent 
D^.  If  414,  456^  400^  461-479,  407;  Dea  Dig. 
{  108.*] 

5.  CanriNAi.  Law  (|  1166%*)  —  Appral  — ' 
Habmless  Erbob— Selection  or  Jueors. 

Under  Pub.  Laws  1911.  c  32,  providing 
that  no  verdict  or  judgment  shall  be  set  aside 
or  new  trial  granted  for  any  error  in  any  pro- 
cedure in  the  cause,  unless  in  the  opinion  of 
the  appellate  court,  to  which  application  Is 
made,  afte^  an  examination  of  the  entire  rec* 
ord,  It  shall  afflnnatlveb  appear  that  the  er- 
ror complained  of  has  affected  the  result  ot  tbv 
trial,  where  the  court  erroneously  held  jurors 
competent  and  they  were  thereopon  cballenged 
peremptorily,  and  by  reason  of  the  exhaustion 
of  his  peremptory  challenges  accused  was  com- 
pelled to  accept  a  juror  objectionable  to  him, 
but  who  was  legally  competent,  the  error  did 
not  require  a  reversal. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3114-3123;  Dec  Dig.  | 
1106%.*) 

&  Griminai.  Law  (|  1186*)  —  DisuoASDnro 
Errors— Statutobt  Pbotibionb. 

Pub.  Laws  1911,  c  32,  providing  that  no 
verdict  or  judgment  shall  be  set  aside  or  new 
trial  granted  for  error  in  any  procedure  in  the 
cause,  unless  It  shall  affirmatively  appear  tiiat 
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the  error  complained  of  has  affected  tbe  result 
of  the  trial,  coostnied  to  require  the  court  to 
disregard  errors  in  boldioff  Jarors  competent, 
necesBitatiiig  the  ezhaaBtion  of  accused  s  per- 
emptory dialleages,  and  resaltiag  in  his  being 
compelled  to  accept  a  joror  who  was  legally 
competent,  hot  whom  he  would  have  challenged 
percmptonlj,  is  not  anconstitutioosl,  since, 
while  tbe  GonstltutUni  guarantees  to  accnsed  a 
fair  and  impartial  trial,  wUdi  necessarily  in- 
dades  a  trial  by  a  &iir  and  Impartial  Jury,  the 
right  to  challenge  jurors  peremptorily  is  not 
constitational,  but  statutory  only,  and  may  be 
regulated  by  statnte. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  U  82l&-8210rmi.  8230 ;  Dec 

Die.  I  use.*] 

7.  CtenanAL  Law  (|  1159*)— Appbai^Revibw 
— CRTBsnoNB  OP  Fact. 

The  Supione  Court  will  not  reverse  a  con- 
viction upon  tbe  evidence,  nnless  tbe  evidence 
prepMiderates  against  the  verdict  and  in  favor 
of  accused's  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3074-3083;  Dea  Dig.  i 
U59.»] 

8.  CuHiNAi.  Law  Q  1189*)— Apfkai,— Review 
-^2ui8izoiis  OF  Fact. 

On  appeal  from  a  conviction  In  a  criminal 
case,  in  determining  whether  the  evidence  pre- 
ponderates against  the  verdict,  immaterial  con- 
flicts in  the  testimony  are  not  conddered,  dis- 
crepandee  in  dates  and  distances  which  are  not 
controlling  are  disregarded,  and  in  many  cases 
the  weight  to  be  given  to  tbe  testimony  arising 
out  of  the  number  of  witnesses  and  their  gener- 
al  reputation  is  disregarded,  because  these  ques- 
tions are  deoned  settled  by  tbe  jury  and  trial 
judge,  who  saw  tbe  witnesses  on  vie  stand. 

[Ed.  Notfe— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  »074-WS;  Dec.  Dig.  | 
1159.*1 

9.  HoUIdlMK  a  2S^*)  ~-  EVXDIKOE  —  SmVI- 
CIKMCT. 

Evidence  on  a  trial  for  homidde  AeM  to 
aopport  a  conviction  for  morder  in  tbe  second 
degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  533-538;  Dec  lOg.  f  254.«] 

AK)eal  from  Criminal  Gonrt,  Madison  Coun- 
ty;  N.  R,  Barham,  Jadg& 

Tanlx  Mftbon  was  convicted  of  murder  in 
tbe  seconil  degree,  and  be  appeals.  Affirmed. 

Bond  A  Bond,  of  Brownsville,  Coulter  & 
Coulter,  of  Dyer,  R.  P.  Raines,  of  Trenton* 
and  T.  W.  Pope,  of  Jackson,  for  appellant 
AsBlataiit  Attorney  Ooieral  Faw,  for  the 
State. 

LANSDEN,  J.  nie  plaintur  in  error  was 
Jointly  indicted  with  Floyd  Parr  and  Taaso 
Moore  In  the  drcnlt  court  of  Gibson  county 
for  the  murder  of  D.  W.  Dickson,  deceased. 
Upon  application  of  tbe  defendants,  tlie  ven- 
ue was  changed  to  Uadlson  county,  where 
tbe  case  was  tried  at  the  Ifay  term,  1911,  In 
the  criminal  court  of  that  county.  On  the 
15th  day  of  May  the  case  was  set  for  trial 
tot  tbe  22d  of  May.  Tbe  trial  judge,  accord- 
ing to  the  UU  of  exceptions,  ordered  a  spe- 
cial panel,  ont  of  which  the  trial  Jury  was 
afterwards  selected  under  tbe  following  cir- 
cumstances: 

"Be  It  remembered  that  on  the  16tb  day  of 
May,  1911,  being  the  date  this  case  was  set 


for  trial,  ttie  defendants  were  brought  Into 
op^  court,  and  the  case  was  set  tor  trial 
on  the  22d  day  of  May.  Thereupon,  the 
court  being  of  tbe  Impreealon  that  a  Jury 
law  had  been  recently  passed  by  the  Qeneral 
Assembly  of  Tennessee,  applied  to  Bfadison 
county,  and  that  by  the  provision  of  wbidi 
it  was  tbe  duty  of  the  court  to  designate 
names  of  persons  to  be  summoned  for  Jury 
service,  tbe  court  informed  counsel  for  both 
state  and  defense  of  the  oiactment  of  such 
a  law,  and  stated  to  counsel  the  court  would 
then  and  there  designate  the  persons  to  be 
so  summoned  by  Cbe  sheriff  for  Jury  swvlce 
in  this  case  unless  they  (counsel)  should  then 
and  there  consent  for  the  sh^ifl  to  s^ect 
and  snuunon  a  panel  under  tiie  old  law,  or 
in  the  way  as  provided  before  the  enactment 
of  said  Jury  law.  To  this  suggestioa  counsel 
for  the  state  or  counsel  fdr  the  defendants 
made  no  objection — In  &ct,  nude  no  response 
to  the  suggestion  of  tbe  court  ISiareupon 
the  Jndg^  N.  B.  Barham,  In  open  court  des- 
ignated and  appointed  125  persons  and  citi- 
zens of  Madison  county  as  a  panel  from 
wbliA  to  select  a  Jury  In  this  ease,  and  or- 
dered the  dicfllf  to  summon  said  persons  so 
dedgnated  to  be  present  at  8:30  o*clo(±  a. 
m.  on  tbe  22d  day  <tf  May,  1911. 

"Thereupon  list  of  125  names  were  called 
by  the  sheriff. 

"Mr.  Coulter:  If  tbe  court  please,  the  de- 
fendants desire  to  diallenge  the  array,  and 
move  to  discha^  this  panel,  and  direct  the 
BherlfF  to  summon  another  pan^,  nptm  the 
ground  that  the  court  named  and  selected 
the  Jurors  named  In  this  panel  imder  tbe 
misapprehension  that  the  act  of  the  present 
Legislature  applied  to  Madison  coun^. 

"The  Gonrt:  Let  your  appllcatton  and  mo- 
tion be  overruled. 

"Mr.  Coulter:  Note  our  exceptlona" 

The  plaintiff  in  error  was  convicted  of 
murder  in  the  second  degree  and  sentent^ 
to  imprisonment  to  12  years  in  the  peniten- 
tlazy.  His  codefendants  were  acquitted. 
Upon  tbe  overruling  of  motions  for  a  new 
trial  and  in  arrest  of  Judgment,  plaintiff  In 
error  has  appealed  to  this  court  and  assign- 
ed errors. 

The  first  and  second  assignments  of  error 
are: 

(1)  The  court  erred  In  designating  and  ap- 
pointing 125  persons  to  be  summoned  by  the 
sheriff  to  make  a  panel  from  whltdi  to  select 
the  Jury  to  try  the  casa 

(2)  The  court  erred  in  overruling  the  chal- 
lenge of  tbe  defendants  to  the  array  and 
their  motion  to  discharge  the  paneL 

His  honor,  as  will  be  seen  from  the  fore- 
going excerpt  from  the  bill  of  exceptions, 
labored  under  the  erroneous  Impression  that 
chapter  116  of  tbe  Private  Acts  of  1911  ap- 
plied to  Bladison  county,  and  that  under  Vtia 
provisicms  of  that  act  It  was  made  his  duty 
to  designate  and  appoint  persons  to  be  sum- 
moned for  Jury  service  In  the  case  then  on 
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trial.  It  Is  conceded  that  this  act  did  not 
apply  to  MadlBon  conaty.  ^ 

[1]  rt  Is  Insisted  for  the  plaintiff  In  error 
that  the  trial  Judge  was  without  power  to 
deedgnate  the  persona  to  comp(»e  the  pand 
from  whldi  the  Jury  was  to  be  diosen. 

Without  deciding  vrtiether  It  was  within 
the  power  of  his  honor  to  designate  and  ap- 
point the  panel  from  which  the  Jury  was  to 
be  chosen,  we  think  for  two  reasons  the 
plaintiff  In  error  cannot  make  the  objection 
raised  In  this  court  In  the  first  place,  the 
trial  court  luTlted  objection  from  the  state 
and  the  defense  to  his  designating  and  ap- 
pointing Uie  panel  himself,  If  objection  was 
desired  to  be  mad&  He  eren  Inferentlally 
requested  that  counsel  consent  "for  the  sher- 
iff to  select  and  summon  a  panel  under  ibe 
old  law  or  in  the  way  as  provided  before  the 
enactment  of  said  Jury  law.'*  In  other 
words,  plaintiff  In  error  was  given  the  option 
to  have  the  panel  summoned  In  the  manner 
that  it  is  now  Insisted  that  It  tthould  hare 
been  done,  notwithstanding  the  supposition 
upon  the  part  of  the  court  that  the  Legisla- 
ture had  provided  a  new  method  of  selecting 
the  panel.  Having  had  his  opportunity  to 
object  at  a  time  when  the  objection  coutd 
have  been  made  available  in  the  court  below, 
It  Is  now  too  late  to  Insist  upon  it  In  this 
court  Hobbs  v.  State,  121  Tenn.  4X8,  118 
S.  W.  262,  17  Ann.  Oas.  177. 

[2]  For  another  sufficient  reason,  the  plain- 
tiff In  error  cannot  avail  himself  of  the  ob- 
jection to  the  panel.  Neither  the  challen^ 
to  the  array  nor  the  motion  to  quash  the 
panel,  made  In  the  court  below,  was  In  wrlt- 
li^.  At  the  common  law  a  chaHenge  to  the 
array  was  required  to  be  In  writing.  This 
Is  said  to  have  been  the  rule  In  volume  12  of 
the  Encyclopedia  of  Pleading  &  Practice  at 
page  426,  and  the  author  dtes  as  his  au- 
thority for  the  statement:  People  v.  Brown, 
48  Oal.  253;  State  v.  Davis,  41  Iowa,  311; 
State  V.  Knight,  43  Me.  11;  People  v.  Doe, 
1  Mich.  451;  State  v.  Taylor,  J34  Mo.  109, 
85  S.  W.  92;  Oox  v.  People,  80  N.  T.  500; 
Cooley  V.  State,  38  Tex.  636.  Mr.  Chltty,  In 
hie  valuable  work,  states  the  rule  In  substan- 
tially the  same  form  at  star  page  646, 

The  reason  of  the  rule  seems  to  be  that  a 
challenge  to  the  array  and  a  motion  to  quash 
the  panel  are  Informal  pleadings,  and  all 
pleadings  In  a  court  of  record  must  be  In 
writing.  The  challenge  must  also  be  spedflc, 
and  point  out  with  particularity  the  grounds 
relied  upon  for  setting  the  panel  aside.  Peo- 
ple V.  Collins,  105  Cal.  504,  39  Pac.  16 ;  Perry 
V.  State  (Tex.  Cr.  App.)  34  S.  W.  618 ;  1  Chlt- 
ty's  Criminal  Law,  537;  Wharton's  Criminal 
Pleading  and  Practice  (9th  Ed.)  1  607;  24 
Cyc.  p.  331,  note  24. 

[3,  4]  The  third  assignment  Is  to  the  effect 
that  the  court  erred  in  holding  the  talesmen 
Bryan  and  Herron,  and  certain  others  named 
in  the  QBsigument,  competent  Jurors.  With- 
out setting  out  the  examination  of  these 
talesmen  on  their  voir  dire,  it  is  sufflcl^t 


to  say  fiut  we  are  of  opinion  that  Bryan  and 
Herron  were  both  incompetent  It  appears 
that  Bryan  had  talked  to  Mrs.  Boach.  a  wit- 
ness for  the  state,  and  from  his  conversation 
with  her  had  formed  an  opinion  which  was 
manifestly  hostile  to  the  plaintiff  in  error. 
She  cjlaimed  to  know  the  facts,  and  gave  him 
a  statement  of  them,  from  which  he  formed 
an  oplnloa  He  stated  that  he  entertained 
the  opinion  at  the  time  of  his  examination, 
but  that  he  could  lay  it  aside,  and  give  the 
defendants  a  fair  and  Impartial  trial,  and 
try  the  case  alone  according  to  law  and  evi- 
dence, if  there  was  proof  to  remove  the  opin- 
ion.  The  talesman  Herron  had  talked  to  a 
person  whom  he  tmderstood  was  telling  the 
facts  which  this  person  had  ascertained  from 
talking  to  witnesses.  He  told  the  talesman 
how  the  killing  occurred,  and  from  this  the 
talesman  formed  his  opinion,  which  he  en- 
tertained at  the  time  of  his  examination.  He 
said  it  would  take  proof  to  remove  It,  but 
that  the  oidnlon  entertained  would  not  have 
any  weight  vrlth  him  In  making  his  verdict, 
if  the  proof  were  sufficient 

Each  of  the  foregoing  incompetent  Jurors 
was  challenged  by  the  plaintiff  In  error  per- 
emptorily, and  by  the  time  that  the  twelfth 
Juror  was  elected  the  plaintiff  In  error  had 
exhausted  all  of  his  peremptory  challenges. 
The  twelfth  juror  .was  3.  R.  Gundlff,  who 
qualified  In  answer  to  the  formal  questions, 
and  was  thus  cross-examined  by  oonnsel  for 
plaintiff  In  error: 

"Q.  Where  do  you  Uvet 

"A.  Jaclfflon. 

"Q.  What  business  are  you  engaged  In? 
"A.  At  present  I  am  working  for  Craig  ft 
Taylor. 

"Q.  How  long  have  yon  been  here  In  Jack- 
son? 

"A.  I  have  t>een  here  a  number  of  years. 

"Q.  Engaged  In  that  business? 

"A.  Only  for  a  short  while;  I  formerly 
railroaded  here.  * 

"Q.  Do  yon  know  anything  about  the  facts 
of  this  case? 

"A.  No  more  than  the  newspaper  accounts. 

"Q.  Did  you  form  an  opinion  from  that? 

"A.  No,  sir;  I  can't  say  that  I  did. 

"Q.  Have  yoa  any  opinion  on  yoor  mind 
now? 

"A.  Why  I  have  not  paid  any  attention  to 

the  case  at  all. 

"Q.  Since  the  trial  has  been  called  here, 
have  you  heard  anybody  discussing  itt 

"A.  Not  but  very  Uttle. 

"Mr.  Pope:  Challenge  for  cause. 

"The  Court:  Challenge  disallowed. 

"Mr.  Pope:  Challei^e  peremptorily. 

"The  Court:  Challenge  overruled,  because 
defendant's  challenges  exhausted.  Take  your 
seat  in  the  Jury  box. 

"Judge  Bond:  We  to  except  to  your 
honor's  ruling." 

[S,  S]  So,  while  this  Juror  was  objection- 
able to  the  plaintiff  In  error,  he  was  com- 
petent under  the  law.  It  is  insisted  for  tlu 
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rtmte  tbat  under  tbe  authority  of  Wooten  v. 
State,  99  Tenn.  U9.  41  S.  W.  813,  the  plain- 
tiff in  error  cannot  BnccessfuUy  object  to 
tbe  denial  of  his  peremptory  challenges  by 
the  trial  Judge  in  fordns  upon  him  the  des- 
^uated  talesmen,  because  the  Jury,  as  final- 
ly con^tnted.  was  composed  of  competent 
Jorors  under  the  law,  and  was  fair  and  tm- 
partial.  Tbe  case  dted,  however,  Is  not 
anthoxlty  fbr  this  Insistence.  In  that  case 
Wooten  did  not  se^  to  poemptorUjr  ehal- 
lenge'  the  twelfth  Jnror,  althoi^  he  had 
prerioimly  exhaasted  his  peremptory  chal- 
lenges, and  bad  been  forced  to  spend  some 
of  than  upon  incompetent  talesmen.  It  baa 
nerer  been  held  in  any  r^rted  case  in  this 
state  that  tbe  wrongfta  denial  to  a  defend- 
ant of  one  or  more  challenges  was  not  re- 
Terrible  error,  if  any  Jnror  tiected  to  try 
tbe  case  was  objectiraiablft  to  Ota  accused. 
K.  Qt  V.  r.  Steele,  108  Tenn.  624,  09  S.  W. 
saec  and  Wooten  t.  State,  supra,  are  not  to 
tbe  owtrary.  However,  the  state  reUes  upon 
diapter  S2,  Acts  of  1911,  as  follows: 

**Be  It  enacted  by  tbe  Qeneral  Assembly 
of  tbe  state  of  Tennessee,  that  no  verdict  m 
Jndgment  shall  be  set  aside  or  a  new  trial 
granted  by  any  of  the  appellate  oonrts  of 
tbts  state,  in  any  dvll  or  criminal  canse,  on 
the  ground  ot  error  in  tbe  charge  of  tbe 
Jod^  to  the  Jnry,  or  on  account  of  the  im- 
ivoper  admission  or  rejection  of  evidence, 
or  for  error  in  acting  on  any  pleading,  de- 
mnrrar,  or  Indictment,  or  for  any  error  In 
any  procedure  in  tbe  cause,  unless,  in  tbe 
opinion  of  tbe  appellate  court  to  which  ap- 
pUcatlon  is  mode,  after  an  examination  of 
tbe  entire  record  in  the  cause.  It  shall  af- 
flnnatlve^  appear  that  tbe  error  complained 
of  has  effected  the  results  of  the  trial." 

The  plaintiff  In  error  assails  tbe  forego- 
ing enactment  as  nnconstltntlODa)  and  void, 
because  In  conflict  with  article  1,  H  8,  9, 
and  14,  and  article  11,  I  2,  and  article  6,  { 
9^  of  the  Constltntlon  of  Tennessee. 

The  Constltntlon  of  this  state  guarantees 
to  the  accused  a  fair  and  Impartial  trial, 
which  necessarily  includes  a  trial  before  a 
fair  and  Impartial  Jury.  The  Constitution 
does  not  secure  to  him  tbe  right  to  challenge 
proposed  Jurors  peremptorily.  TMs  Is  a 
privilege  only  granted  to  the  accused  as  a 
matter  of  free  grace  by  the  Legislature.  It 
does  secure  him  tbe  right  to  cliallenge  for 
any  cause  which  renders  the  Jnry  partial, 
because  It  is  only  In  this  way  tbat  Its  guar- 
anty of  a  fair  and  Impartial  trial  can  be 
secured  to  blm  in  the  practical  administra- 
tion of  Justice.  The  right  of  peremptory 
challenge,  which  means  the  right  to  stand 
aside  a  proposed  Jnror  without  any  assign- 
ed cause  other  than  the  mere  objection  of 
the  accused,  is  a  right  that  can  be  regulated 
by  statute.  As  was  well  said  In  Wooten  v. 
State,  supra,  "The  right  to  challenge  is  a 
right  to  reject,  not  to  select  a  Jury.  If  from 
tiuse  who  remain  an  Impartial  Jury  Is  ob- 


tained, the  constitatlona]  right  of  tbe  ac- 
cused Is  maintained."  Chapter  82  of  tbe 
Acta  of  1911,  supra,  can  and  does  regulate 
the  procedure  of  this  court,  in  so  far  as  It 
does  not  InMnge  upon  tbe  constitutional 
right  of  a  folr  and  impartial  triaL  As  tbe 
li^lslature  gave  to  the  accused  the  right 
to  diallenge  peremptortly,  It  may  take  it 
away;  and  by  the  same  reasoning  it  may 
regulate  and  limit  tbe  power  of  this  court 
in  granting  new  trials  for  a  refusal  of  tbe 
trial  judge  to  allow  snCb  challenges.  As 
applied  to  this  Ase,  the  statute  referred  to 
merely  says  in  effect  that,  although  the 
accused  may  be  derived  of  the  statutawy 
number  of  peremptory  challenges,  yet,  unless 
it  appear  tbat  he  was  denied  a  trial  1^  a 
fair  and  impartial  Jury,  no  new  trial  shall 
be  had.  As  stated,  it  Is  within  tbe  power 
of  the  L^ilslatnre  to  regulate  matters  of 
.men  procedure  in  both  the  trial  and  appel- 
late courts.  Brlnkley  v.  States  12S  Toul 
S71.  143  S.  w.  im 

It  is  not  within  tbe  poww  of  tb«  Legisla- 
ture to  infringe  upon  the  coiwtltnU(»ial  guar- 
anty of  a  fair  and  Impartial  trial  before  a 
fair  and  impartial  Jury,  but  there  is  no  in- 
slstence  in  this  case  that  tbe  trial  Jury  was 
not  uniAJectionabie  In  every  legal  sense.  The 
complaint  Is  that  plaintiff  in  error  was  de- 
nied certain  peremptory  diallengea,  and  in 
that  way  be  was  compelled  to  accept  upon 
the  jury  one  Juror  who  was  objectionable  to 
him  for  some  reason  not  assigned,  but  who 
was  admittedly  competent  and  qualified  un- 
der the  law.  Construed  In  this  way,  and  as 
regulating  the  procedure  of  this  court  to  this 
extent,  chapter  32,  Acts  of  1911,  is  not  ob- 
noxious to  any  provision  of  the  Constitution, 
and  does  no  violence  to  any  constitutional 
right  of  the  accused.  We  do  not  feel  called 
upon  to  express  any  further  opinion  upon 
the  validity  or  construction  of  tbe  statute. 
Those  questions  will  be  dealt  with  as  they 
arise. 

[7, 1]  The  fourth  assignment  of  error  Is 
that  tbe  evidence  preponderates  against  the 
verdict  of  guilty  and  in  favor  of  the  inno- 
cence of  the  prisoner.  This  assignment  Is 
formulated  according  to  the  well-luiown  rule 
of  this  court  that  It  will  not  reverse  a  crim- 
inal case  upon  the  evidence,  unless  It  is 
shown  that  the  evidence  preponderates 
against  the  verdict  of  guilty  and  In  favor 
of  the  innocence  of  the  prisoner.  Anything 
short  of  such  a  rule  in  this  court  would 
result  in  a  lax  and  nerveless  enforcement 
of  the  law,  which  would  fall  to  protect  so- 
ciety against  the  offenses  of  the  criminal, 
and  would  convert  a  revising  court  into  a 
mere  trier  of  facts.  The  legal  basis  of 
the  rule  is  well  established  In  our  cases, 
wblch  are  reviewed  at  length  In  the  case  of 
Cooper  V.  State,  123  Tenn.  37,  138  S.  W. 
826.  In  this  court,  the  burden  is  upon  the 
plaintifC  In  error  to  show  his  innocence  by  a 
pr^jModerance  of  tbe  evidence.  By  tbe  ver- 
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diet  of  tlie  jury,  approved  by  the  trial  Judge, 
the  presnmption  of  his  Innocence  has  been 
removed  and  converted  Into  an  adjudication 
of  his  Kuilt  Therefore  the  Inquiry  here  is 
not  whether  he  is  guilty,  and  the  Investiga- 
tion of  the  record  is  not  made  with  that  In 
view.  But  the  question  is,  Is  he  Innocent? 
and  the  record  Is  investigated  upon  an  as- 
sumption of  his  guilt  Immaterial  conflicts 
in  the  testimony  of  witnesses  are  not  consid- 
ered. Discrepancies  In  dates  and  distances, 
which  are  not  controlling  in  their  material- 
ity, are  disregarded.  In  many  cases,  the 
mere  weight  to  be  ^ven  to  the  testimony  of 
witnesses,  arising  out  of  their  number  and 
general  reputation,  is  disregarded,  because 
these  questions  are  all  deemed  to  bare  been 
settled  by  the  Jury  and  trial  Judge,  who  saw 
them  upon  the  stand. 

[I]  The  plaintiff  in  error  relied  upon  a  plea 
of  B^-defense.   His  statement  of  the  homi- 
cide, in  substance,  is  that  the  deceased,  who 
was  a  member  of  the  police  force  of  the  dty 
of  Trenton,  approached  him  In  a  manner 
which  indicated  that  the  deceased  Intended 
to  search  the  plaintiff  in  error;  and  to  avoid 
being  searched,  the  plaintiff  in  error  walked 
away  from  the  deceased  In  a  stocqplng  posi- 
tloB,  and  while  thus  walking  away  the  de- 
ceased opened  Are  upon  plaintiff  In  error, 
shooting  him  in  the  back.  The  deceased  then  ] 
fired  a  seccmd  shot,  which  missed,  whereupon  j 
plaintiff  In  error  drew  bis  pistol,  tamed,  and ! 
fired  five  times  at  deceased,  and  then  left  the ! 
scene,  mounted  his  horse,  wtaidi  was  hltdied  I 
a  short  distance  away,  and  rode  to  his  home, 
which  was  about  a  mile  and  a  half  distant 
from  Trenton. 

The  theory  of  the  state  in  the  trial  court 
was  that  Mahon,  together  with  his  eodefend- 1 
ants.  Parr  and  Moore,  had  formed  a  con- : 
spiracy  to  bill  the  deceased;  but,  in  view  of  | 
the  verdict  of  the  Jury,  it  la  not  material  to  j 
note  farther  the  alleged  consi^racy  in  dis- 
posing of  the  case  in  this  court.  The  theory 
of  the  state  in  this  court  is  that  the  evidmce 
does  not  preponderate  against  the  verdict, 
which  means  that  the  plaintiff  In  error  slew 
the  deceased  In  such  a  way  and  under  such 
circumstances  as  would  make  him  guilty  of 
murder  tu  the  second  d^ee. 

The  plaintiff  in  error  is  shown  by  a  large 
number  of  witnesses  to  be  a  man  of  bad 
character,  as  were  his  codefendants,  Parr 
and  Moore.  Parr  conducted  a  pool  room  In 
Trenton,  and  there  is  evidence  Indicating 
that  he  conducted  a  bind  tiger  In  connection 
ttith  it  Moore  la  a  young  boy,  about  18 ' 
years  of  age,  who,  while  discredited  upon  the  j 
record  by  the  testimony  of  witnesses,  Is  per- 1 
haps,  merely  worthless  and  disreputable, 
rather  than  cruel  and  vicious.  Plaintiff  in 
error,  after  having  his  supper  at  home, 
mounted  his  horse  and  rode  to  Trenton  about 
dark  on  the  night  of  the  homicide,  and  went 
to  the  pool  room  of  Parr.  Shortly  after- 
wards, Moore  arrived  at  the  pool  room,  and 


the  three  b^n  to  drink.  Later  on  they  set 
out  about  the  town,  and  went  to  the  house 
of  Nellie  Crenshaw  (colored),  which  is  a  dis- 
reputable place  visited  by  negroes.  While 
there,  the  plaintiff  in  error  raised  a  disturb- 
ance, so  much  so  that  one  of  the  Inmates  of 
the  house  went  to  the  house  of  a  white  lady, 
who,  at  the  Instance  of  this  negro  woman* 
telephoned  the  deceased  of  the  conduct  of 
plaintiff  in  error  and  his  assodatee,  and  re- 
quested him  to  come  to  the  Crenshaw  house. 
The  deceased  started  to  this  place,  but  &fore 
arriving  there  the  plaintiff  in  error  and  his 
associates  bad  left  While  there,  the  de- 
ceased learned  from  the  inmates  of  the  bouse 
of  the  conduct  of  plaintiff  in  error,  and  l^t 
the  Crenshaw  bouse  presumably  In  search  of 
Mahon.  While  going  along  the  sidewalk  on 
Church  street,  between  First  and  Eaton 
streets,  and  on  the  north  side  of  Church 
street,  the  deceased  saw  plaintiff  In  error 
and  Moore  going  southward  on  Churdi  street 
and  In  the  middle  of  the  street.  The  de- 
ceased called  to  the  plaintiff  in  error  and 
said,  "It  that  you,  Vaulx?"  to  which  i^atntlff 
In  error  replied,  "Yes.'*  The  deceased  thai 
walked  down  to  the  street  toward  the  plain- 
tiff in  error.  Moore  proceeded  south  on 
(3iurdb  street,  leading  bis  horse,  and  he 
states  that  he  had  gone  quite  a  distance  be- 
fore the  sbooUng  b^n.  There  Is  no  direct 
evidence  of  what  occurred  between  plaintiff 
In  OTor  and  the  deceased,  other  than  the  tes- 
timony of  the  plaintiff  in  error,  the  substance 
of  which  we  have  heretofore  given.  It  to 
conceded,  however,  that  the  deceased  fired 
two  shots,  and  tbe  plaintiff  In  error  fired  five- 
shots;  that  the  deceased  had  a  38  special 
SnUth  A  Wesson  revolver,  and  the  tdaintUT 
in  error  had  a  S2  Colt's  automatic  revolve. 
The  state  Inirists  that  plaintiff  In  error  fired 
five  shots  before  the  deceased  fired,  and  the 
deceased  then  fired  two  shots.  Tbe  pialnUff  In 
exTor  indsts  that  the  deceased  fired  two  diots 
before  be  fired,  and  that  he  then  fired  five 
shots.  The  deceased  was  found  lying  prone 
upon  his  back,  with  his  nerves  relaxed.  Us 
arms  and  legs  extended.  Tbe  shot  entered 
the  body  two  Inches  above  the  heart  and  a 
ilUIe  to  the  left  of  the  nipple  line.  The 
ball  ranged  backwards  and  downwards  at  on 
angle  of  probably  45  degrees  and  slightly  In- 
wards, and  Imbedded  Itself  In  the  batik 
betwe«i  one  and  two  Inches  to  the  left  of  the 
spine,  and  about  tbe  twelfth  rib.  l^e  ball 
penetrated  tbe  left  ventricle  of  the  heart  and 
tbe  lower  lobe  of  the  left  lung.  Tbe  plaintiff 
in  error  was  wounded  in  the  back  of  tbe  nedt 
about  eight  Inches  below  the  hair  line;  the 
ball  passing  from  the  point  of  contact  along 
the  outer  surface  of  tbe  skin  and  lodging 
near  tbe  base  of  Uie  skull  or  In  the  neck. 

The  state's  proof  shows  that  the  plaintiff 
in  error  had  repeatedly  stated,  with  oaths 
and  vile  epithets,  that  he  would  never  be  ar- 
rested by  any  officer  in  Trenton  again ;  that 
when  warned  by  a  friend  on  tbe  night  ot  the 
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homicide  that  the  deceased  (who  had  only 
one  eye)  might  arreBt  him  for  being  drunk 
and  disorderly,  the  plaintiff  In  error  replied 
that  "no  one-eyed  son  ct  bitCh  could  ar- 
rest blm."  Other  witnesses  for  the  state 
testify  that.  In  making  substantially  the 
same  statement  about  officers  of  the  peace, 
plaintiff  In  error  would  say  that  he  was  going 
to  kill  the  first  one  that  tried  to  arrest  him, 
and  that  he  had  bought  a  good  gun  to  do  it 
with.  Statements  of  this  character,  coached 
in  the  Tllest  language,  are  provra  to  have 
been  made  4m  Saturday  night  b^re  the 
homicide  on  Monday  night,  as  well  as  the 
statemmt  Just  referred  to  on  the  evening 
of  tiie  tamnlilde. 

The  state  showed  by  a  numbo-  of  wltnesaea 
that  they  heard  the  firing,  and  the  reports  of 
the  first  shots  went  "tap!  tapl  tapt  tw! 
tap!"  and  the  r^XHts  of  the  aeecmd  shots, 
weat  "boom  I  boomr  and^  after  a  short 
intexral,  another  report  like  the  two  last 
This  last  shot  was  fired  by  Hall,  who 
bad  gone  to  the  scene  of  the  klUlng,  in  an 
^ort  to  bring  assistance.  It  is  shown  that 
the  report  of  the  Smith  ft  Wesson  pistol, 
carried  by  the  deceased,  was  mnch  loader 
than  the  Colt's  automatic  pistol,  carried  by 
plaintiff  in  error.  The  witnesses  who  heard 
the  shots,  and  say  that  the  shooting  occur- 
red, first  fire  sliarp  reports,  followed  by  two 
reports  much  louder,  and  then,  after  a  short 
interval,  one  loud  report,  are  12  in  number. 
These  are  all  reputable  citizens  of  Trenton, 
wholly  disinterested,  so  far  aa  the  record  dis- 
closes. In  the  result  of  the  litigation.  The 
state  Introduced  7  other  witnesses,  who  prov- 
ed the  order  of  the  shots  to  have  been  as 
stated  by  the  12  witnesses,  who  proved  the 
order  and  number  of  the  shots  fired  from 
each  revolver.  These  7  do  not  nndertake  to 
say  how  many  shots  were  fired,  but  they  all 
agree  that  all  of  the  light  or  sharp  reports 
were  heard  before  the  loud  reports.  The 
plaintiff  in  error  introduced  5  witnesses, 
who  disagree  with  the  17  witnesses  of  the 
state  as  to  the  order  in  wlileh  tbe  reports 
occurred ;  these  witnesses  remembering  that 
the  first  reports  were  the  loud  ones.  These 
5  witnesses,  together  with  the  testimony  of 
the  plaintiff  in  error,  are  substantially  all 
that  the  defense  has  to  countervail  the  testi- 
mony of  the  state  as  to  who  fired  the  first 
shot  The  plaintiff  in  error  Insists  that  the 
deceased  died  instantly,  and  therefore  he 
must  have  fired  first,  because  it  would  have 
been  a  physiclal  impossibility  for  him  to 
have  fired  the  two  shots  which  it  is  admitted 
I  that  he  fired  after  receiving  the  wound 
which  resulted  in  his  death.  This  insist- 
ence Is  predicated  upon  the  fact  tliat  the  de- 
ceased was  found  prone  upon  tbe  ground, 
with  his  arms  and  legs  extended  and  his  re- 
volver on  tbe  ground  near  his  hands,  and  no 
sign  of  blood  from  the  mouth  and  nostrils. 
Two  physicians  are  Introduced  as  apert  wit- 
nesses who.  In  reply  to  hypothetical  qnes- 


tlons  embracing  the  facts  of  the  nature  of 
the  wound  and  the  position  of  the  deceased, 
say  that  the  probabilities  are  ttiat  death  re- 
sulted instantaneously.  Upon  the  fact  as  to 
whether  or  not  the  deceased  had  blood  in 
bis  mouth,  it  is  not  proven  by  Dr.  Bennett, 
as  insisted  by  counsel  for  plaintiff  in  error, 
that  there  was  no  blood  In  the  mouth  and 
nostrils.  Dr.  Bennett  says  that  he  did  not 
see  any  stain  of  blood  In  the  nostrils,  bnt 
that  Dr.  Faacett  spoke  of  seeing  blood  in  hla 
mouth,  and  that  he  seemed  to  have  it  in  his 
lungs.   This,  however,  is  all  theoretical. 

Upon  the  authorities,  it  is  not  a  phydcal 
impossibility  for  the  deceased  to  have  been 
wennded  In  a  ventricle  of  the  heart  and 
have  lived  some  time  afterwards.  The  state 
introdnoed  a  number  of  witnesses  who  came 
npon  the  aeem  ot  the  homicide  a  Tery  short 
ttme  after  tbe  shooting,  who  say  that  they 
saw  the  deceased  and  he  waa  still  living. 
One  witness  says  that,  after  the  deceased 
waa  placed  upon  a  cot  to  be  carried  away 
for  treatroait,  he  examined  his  pulses  and 
that  they  were  still  beating.  A  number  of 
witnesses  testify  to  having  heard  a  call  for 
help  coming  from  the  direction  of  the  place 
at  which  the  deceased  was  fbnnd,  and  one 
of  them  thought  at  the  time  that  It  was  the 
voice  of  the  deceased.  Upon  the  testimony 
of  these  witnesses,  opposed  alone  as  it  is  1^ 
theory,  it  Is  beyond  question  that  the  de- 
ceased did  not  die  Instantaneously,  bnt  that 
he  was  alive  for  some  mbintes  after  he  re- 
ceived the  fatal  wound. 

In  addition  to  the  foregoing  proof.  It  Is 
shown  by  a  witness  for  the  state  that  the 
plaintiff  in  error  came  to  bis  house  shortly 
after  the  shooting  and  stated  to  this  witness 
that  he  had  killed  the  deceased,  and  tliat  he 
killed  him  because  the  deceased  Iiad  him  un- 
der arrest  The  language  attributed  to  the 
plaintiff  in  error  by  this  witness  upon  this 
point  la  as  follows: 

"He  had  me,  and  I  have  told  you  time  and 
again  that  I  would  die  before  I  would  be 
arrested,  and  I  had  to  do  It  It  is  done;  I 
cannot  help  it  I  am  sorry  It  Is  done ;  but  I 
cannot  help  it" 

It  is  true  that  an  assault  was  made  upon 
the  testimony  of  this  witness  by  the  defense ; 
but  these  discrepancies,  and  the  credibility 
of  the  witnesses,  were  submitted  to  the  Jury, 
and  they  have  found  in  favor  of  the  state. 
Upon  this  testimony,  we  think  it  is  quite 
clear  that  the  evidence  not  only  does  not 
preponderate  against  the  verdict,  bnt  that 
the  verdict  is  well  supported. 

The  remaining  33  assignments  of  error 
deal  with  supposed  errors  of  the  trial  Judge 
in  admitting  and  excluding  certain  evidence, 
errors  In  his  charge  to  the  jury,  and  In  his 
refusal  to  give  In  charge  certain  special  re- 
guests  tendered  by  the  plaintiff  in  error.  It 
is  Impracticable  for  us  to  deal  s^arately 
with  each  assignment  in  this  opinion.  It  Is 
suffideut  to  say  that  we  have  namined  them 
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all,  and  we  find  no  reversible  error  In  aii7  of 
tbem.  It  would  be  of  no  profit  to  take  tbem 
np  separately,  as  none  of  the  questions  pre- 
sented are  novel. 

The  reanlt  Is  Uiat  the  Jndgmait  of  the 
crtmlnal  court  Is  aflbrmed. 


SANDERS  T.  BIDDICK  et  al. 
{Supreme  Court  of  Temiessee.   May  10,  1913.) 

1.  ATTOBNBY  AND  CLIENT  (J  148*)— CONTB ACTS 
FOB  COMPKNSATION  —  CONSTBUCTION  —  "HE- 
COVEBY." 

Under  a  contract  by  which  attorneys  were 
to  have  as  their  fee  one-third  of  the  recovery  in 
an  action  If  under  $12,000,  and  one-foorth  of 
the  recovery  if  it  was  $12,000  or  over,  such  fee 
to  Include  services  in  the  Supreme  Court,  where 
jndfrment  was  recovered  in  the  circuit  coart  for 
$11,500,  and  affirmed  on  appeal  after  interest 
had  accrued,  makins  the  aggregate  sum  collected 
over  $12,000,  the  attorneys  were  entitled  to 
one-third  of  the  sum  collected;  the  "recovery" 
being  the  judgment  obtained  in  the  circuit  court, 
and  the  interest  accruing  in  legal  contemplation 
on  the  respective  aliquot  parts. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  K  353;   Dec  Dig.  I 

148.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6019,  «020.] 

2.  Attobnkt  and  Client  (|  26*)— Expense  ow 
Litigation— LiABiLiTT. 

In  the  absence  of  any  special  agreement, 
the  expense  of  printing  the  briefs  on  an  appeal 
in  an  action  was  to  be  borne  1^  the  cUenI;  and 
not  by  the  attomeya 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig,  H  38,  39 ;  Dea  Dig.  i  26.*] 

3.  Attobnet  and  Client  (S  81*)— Authobitt 
OF  Attobnet  —  Contbacts  on  Behalf  of 

CLIENT. 

Attorneys  have  implied  power  to  have  briefs 
printed  at  the  expense  of  their  client 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  H  141,  142,  144^146;  Dec. 
Dig,  I  81.*] 

4.  Attosnet  and  Client  (J  148*)— Contbaotb 
TOB  CouPENSATioN— Construction. 

Where  attorneys  contracted  to  accept  a 
specified  share  of  the  recovery  as  their  fee, 
which  was  to  include  services  In  the  Supreme 
Court,  they  were  not  entitled  to  railway  fares 
and  hotel  bills  incurred  in  attending  the  ap- 
pellate courts,  since  the  contract  contemplated 
that  the  stipnlated  fee  should  cover  all  services 
necessarily  incidentml  to  the  proper  conduct  of 
the  case  and  the  attendance  of  the  attorneys  to 
that  end. 

[Ed.  Note.— For  other  cnsee.  see  Attorney  and 
Oient,  Cent  Dig.  |S  352,  353;  Dec.  Dig.  S 
148.*] 

Appeal  from  Chancery,  Court,  Shelby 
County;  F.  H.  Haskell,  Chancellor, 

Action  by  W.  B.  Sanders  against  T.  K. 
Riddle  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Modified. 

Mack  &  Donaldson,  of  Marks,  Miss.,  for 
appellant  T.  K.  Riddlck  and  M.  O.  Drana; 
both  of  Memphis,  pro  se. 

WILLIAMS,  J.  The  blU  of  complaint  In 
this  cause  was  filed  by  Sanders  against  T. 
K.  Rlddick  and  Marion  G.  Evans,  attorneys 


of  the  Memphis  bar,  and  alleged  their  em- 
ployment to  prosecute  a  suit  in  complainanf  a 
behalf  for  personal  injuries,  under  the  fal- 
lowing contract,  signed  by  or  In  behalf  of 
the  parties  to  this  litigation: 

"I,  W.  B.  Sanders,  hereby  em[rioy  Marlon 
G,  Evans  and  T.  K.  Riddlck  as  my  attorneys 
to  represent  me  in  my  suit  against  the  Mem- 
phis Street  Railway,  and  I  hereby  agree 
that  they  may  retain  as  their  fee  one-third 
of  the  recovery  In  case  same  Is  under  $12,000, 
and  one-fourth  of  recovery  In  case  same  is 
$12,000  or  over.  Bxecnted  in  dapllcatew 
Said  fee  iB  to  Indude  Supreme  Court  work 
also." 

The  defendant  attorneys  prosecuted  the 
damage  suit  to  verdict  and  Judgment  In  fa- 
vor of  Sanders  In  the  sum  of  $11,600  in  the 
circuit  court  of  Sbelby  county;  but  the  cause 
was  appealed  to  the  Court  of  Civil  Appeals, 
and  there  affirmed,  and  brought  into  this 
court  by  certiorari,  where  It  was  finally  af- 
firmed. Pending  the  appellate  proceedinga, 
nearly  two  years'  Intereat  accrued  on  the  re- 
covery in  the  circuit  court,  so  that  the  aggre- 
gate earn  collected  was  $32,788.  There  waa, 
thereafter,  a  settlement  betweoi  Sandera  and 
his  attorneys,  in  which  the  latter  retained 
one-third  of  the  amount  ao  collected,  and 
also  retained  oat  of  Sanden^  two-thlr^  the 
sum  ct  $2S7.5&,  covering  (1)  the  expense  of 
prlnttDg  biieft  In  the  appdlate  courts  and  (2) 
the  traveling  and  hotel  ezpoaaee  Incurred  b7 
tbe  attomeya  Inddent  to  tlielr  attendanee 
on  the  BesBlone  of  the  appellate  courts  at 
jackaon. 

[1]  The  first  and  principal  contention  of 
complainant,  Sanders,  Is  that  tbe  amoant  col- 
lected waa  Inyvoperly  divided  and  dtaburaed: 
that,  instead  of  the  attomeya  retaining  Mie- 
tiilrd.  they  staovld  have  retained  only  one- 
foorth,  the  recovery  beSng  treated  aa  the  som 
realized  under  the  judgment  of  affirmance 
in  the  pwBonal  injury  case,  tu  this  coort; 
wMcb,  being  above  $12,00(^  wonld  makc^  as 
claimed,  a  division  of  one-fonrtb  and  tluee- 
fourths  apidlcable  under  the  contract's  terms. 
We  agree  Mth  the  diancellor  that  this  con- 
tention la  not  well  founded.  The  "recovery" 
redted  In  the  contract  la  to  be  deconed  the 
judgment  obtained  In  the  circuit  court,  whldi 
on  appeal  in  the  natoze  of  a  writ  of  error 
waa  hot' affirmed  by  this  comt,  wlthont  a 
trial  de  novo,  niat  recoTery  waa  for  less 
than  $12,000,  and  the  rlfl^ta  of  the  attomeya 
attadied  thereto  on  a  one-ttdrd  basis.  Tbe 
interest  accrued.  In  legal  contemplation,  <ai 
the  respective  aliquot  parts.  The  appeal  led 
to  a  delay,  in  compensation  for  which  inter- 
est waa  granted;  but  the  principle  involved 
is  not  different  from  that  Involved,  had  a 
bill  been  filed  by  the  judgment  defendant  in 
the  action  for  personal  Injuries,  enjoining 
the  Issuance  of  execution,  with  a  later  dis- 
solution of  the  Injunctiott,  pending  which 
interest  would  have  accrued. 


•For  otbar  ossM  ■••  sun*  toplo  and  sseUon  NUHBBB  la  Dse.  Dig.  ft  Am.  Dig.  K«y-Ho.  Bsriss  A  Bap^  XndsM 


Digitized  by 


Google 


Tom.) 


NOLAN  BROS.  LUMBER  CO.  T.  DUDLEY  LUMBER  00. 


466 


Bnt  one  case  Is  cited  on  the  briefs  of  coun- 
sel wUch  appears  to  have  relevancy  to  the 
queetion  (Basstord  v.  Johnson,  172  N.  X. 
4S8,  65  N.  E).  260),  and  both  the  complainant 
and  the  defendants  rely  upon  IL  The  ques- 
tion in  that  case  for  decision  was  whether 
an  attorney  was  entitled  to  10  per  centum 
upon  the  amount  of  an  award,  with  Interest 
accrued.  Johnson  employed  Bassford  to 
represent  him  as  attorney  in  a  condemna- 
tlou  proceeding  Instituted  by  a  municipality, 
and  the  contract  was  that  Baaafonl  should 
receive  "10  per  centum  of  whatever  award 
may  be  obtained  for  the  land."  The  ooort 
said: 

"Proceedings  were  thereupon  continued 
before  the  commissioners  of  estimate,  who, 
on  the  22d  day  of  May,  1901,  made  their  re- 
port, awarding  to  Johnson  for  his  land  the 
ram  of  $56,238.10.  Upon  this  sum  Johnson 
was  entitled  to  Interest  from  the  date  of 
the  vesting  of  title  in  the  city,  which  amount- 
ed to  the  sum  of  $13,975.1^  making  a  jtotal 
of  $70,213.26.  •  •  *  The  tlUe  to  the  land 
was  taken,  as  we  have  seen,  by  the  city  on 
the  1st  day  of  July,  1897,  and  if  the  award 
had  been  made  the  attorney  unquestionably 
would  have  been  entitled  to  10  per  cent 
thereof  and  interest  thereupon,  that  there- 
after ac<Tued,  down  to  the  date  of  payment; 
bnt  the  award  was  not  made  until  nearly 
four  years  thereafter,  but,  when  made,  it 
"was  fOr  the  value  of  tiie  land  at  the  time 
the  tlUe  waa  takm  by  the  fAty,  and  there- 
fore^ 80  tar  as  Interest  is  concerned,  the 
award  Is  deemed  to  have  been  made  of  tiiat 
dat^  80  that  the  effect  Is  the  same  as  if  the 
award  bad  been  made  on  Uiat  day,  and  the 
payment  postiwned  for  four  years.  We  con- 
sequently are  of  opinion  that,  under  the  re- 
tainer, Bassford  waa  entitled  to  10  per  cent 
upon  the  interest  accrued,  as  well  as  the 
principal  sum  for  wUdi  the  avard  was 
made." 

The  Oonrt  ot  Appeals  of  New  Yorfe  thus 
treated  tlie  award,  and  the  rl^t  to  the  fee, 
as  relating  ba<^  to  title-making  data 

It  should  be  noted  by  us,  in  taimess  to 
defendants  and  by  way  of  parenthesis,  that 
complainant,  Sanders,  by  contemporaneous 
action,  needless  to  be  here  detailed,  gave  the 
contract  the  construction  we  have  placed 
on  it  without  reference  to  that  fact 

[2,  S]  The  next  ground  of  complaint  by 
Sanders  Is  that  the  exi>en9e  of  printing  the 
briefs  of  bis  attorneys  should  have  been 
borne  by  them,  and  not  by  himself.  We 
concur  with  the  chancellor  in  his  view  that 
the  expenses  of  a  lawsuit  are  the  expenses 
of  the  client,  and  that,  where  the  service  of 
a  third  person  Is  needful  to  the  better  con- 
duct of  the  cause,  such  as  a  stenographer 
or  a  printer,  that  service,  when  called  Into 
requisition,  is  prima  facie  at  the  expense 
of  the  client  Referring  to  such  services, 
It  was  said  in  Bonynge  v.  Field,  81  N.  T. 


159,  that  "attorneys  cannot  be  held  person- 
ally responsible  for  services  of  tills  kind 
rendered  in  a  suit,  unless  there  Is  a  special 
obligation  to  that  effect"  No  such  special 
undertaking  Is  claimed  to  have  existed  In 
the  case  under  review.  Attorneys  have  im- 
plied power  to  cause  briefs  to  be  printed  at 
the  cost  of  their  client;  and,  of  course,  as 
between  the  attorney  and  the  client,  the  lat- 
ter Is  burdened  with  the  expenditure,  If  rea- 
sonable. Hornsteln  v.  Grandall,  156  111.  App. 
520;  Tyrrei  v,  Ilammersteln,  33  Misc.  Rep. 
505,  67  N.  T.  Supp.  717;  Tyrrei  v.  Milliken. 
135  Mo.  App.  293,  115  S.  W.  512;  Miller  v. 
Palmer,  25  Ind.  App.  357,  68  X.  E.  213,  81 
Am.  St  Rep.  107;  Tobler  v.  Nevltt  132  Am. 
St  Rep.  161,  note;  3  Enc.  PL  &  Pr.  735. 

[4]  Touching  the  items  of  railway  fares 
and  hotel  bills  incurred  by  the  attorneys  in 
attending  the  appellate  courts,  we  are  con- 
strained to  differ  from  the  chancellor  in  his 
ruling  that  these  were  pro);>erly  deducted  as 
expenses  to  be  borne  by  Sanders  under  con- 
tract The  fee  being  on  a  basis  Qxed  in  ad- 
vance, and  to  be  earned  by  the  performance 
of  the  nomlniated  services  by  the  attorneys, 
they  are  burdened  with  any  expense  incident 
to  being  at  the  place  the  services  were  to  be 
performed.  The  contract  contemplated  that 
the  fee  should  cover  all  services  which  were 
necessarily  incidental  to  the  proper  conduct 
of  the  case,  and  the  attendance  of  the  at- 
torneys to  that  end.  3  Am.  &  Eng.  Bna  Ii. 
(2d  Ed.)  442;  4  Cyc.  988,  989. 

The  decree  of  the  chancellor  will  be  mod- 
ified, so  as  to  award  recovery  to  complainant 
in  the  amount  of  the  last-named  items;  coata 
of  appeal  taxed,  one-fifth  to  appellees,  and 
four-fifths  to  appellant;  the  ,decree  in  all 
other  respects  afilrmed. 


NOLAN  BROa  LUBfBBR  GO.  v.  DUDLBT 
LUMBER  CO. 

(Supreme  Court  of  Tenueasee.   May  10,  1918.) 

1.  Assignments  for  BsnaFXT  of  Cbbdiiobs 
(8  186*)-Ret-Off. 

The  debtor  of  an  Insolvent  creditor,  who 
has  assigned,  for  the  benefit  of  creditors,  the 
obligatioQ  evidencing  the  indebtednesB,  may 
set  oS  against  the  demand  In  the  liandB  of  the 
assignee  any  Indebtednrai,  whether  matured  or 
unmatured  doe  from  the  Insolvent 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  if  6S9- 
562;  Dec.  Dig.  {  186i«  Set-Ofl  and  Counter- 
claim, Cent  Dig.  I  123.] 

2.  Principal  and  Surett  (|  182*)— Reue- 
dibs  of  subett. 

A  surety  or  an  indorser  of  a  promissory 
note,  who  pays  the  debt  due  from  bis  prina* 
pal,  may,  If  the  principal  be  insolvent,  enforce 
an  equitable  set-off  against  any  demand  sued 
on  by  such  principal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  8  524;  Dec.  Dig.  | 
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3.  Ski-Off  and  GouirrzRCLAiH  (f  49*)  — 
Right  to  Sbt-Off. 

Under  ShanDon's  Code,  S  4639,  providitMt 
that  a  defendant  may  plead  demands  matured 
when  offered  in  eet-ofE,  and  any  equities  be- 
tween defendant  and  the  original  party  under 
whom  plaintiff  claims,  which  by  law  have  at- 
tached to  the  demand  In  plalnUfPi  hands,  and 
for  which  defendant  would  be  entitled  to  re- 
cover against  the  original  party,  the  right  of 
an  indorser  to  compensation  for  the  payment 
of  a  note  of  plaintiff's  assignor  ii  an  equity 
which  may  be  offered  in  a  set-off  in  an  action 
by  the  assignee;  the  assignor  being  insolvent. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §{  107-112,  114-117 ; 
Dec.  Dig.  §  49.'1 

4.  Set-Off  and  Counterclaim  (|  60*)  — 
Rights  of  Asbionee. 

Where  defendant  was  an  indorser  of  a 
note  given  by  plaintiff's  assignor,  the  assign- 
ment of  a  debt  due  from  defendant  to  the  as- 
signor will  not  preclude  defendant  from  claim- 
ing an  equitable  set-off;  it  appearing  that  the 
asiignor  was  insolvent  at  the  time  of  tbe  ex- 
ecution of  the  note  and  the  making  of  the  as- 
signment, the  bare  fact  that  defendant  did  not 
pay  the  note  until  after  the  assignment  not 
affecting  its  rights. 

[Ed.  Note.— For  other  case^  see  Set-Ott  and 
Connterdaim.  Cent  Dig.  |  113;  Dec.  Dig.  | 

rso.*] 

6.  Sbt-Off  and  Countkbclaim  ({  49*)— As- 
signed RiOHTB— Rights  of  Inoobbeb. 
Where  an  indorser  of  a  promissory  note 
paid  the  same  upon  tbe  default  of  the  insol- 
vent maker,  the  mere  fact  that  the  note  was  re- 
assigned to  the  indorser  will  not  preclude  it 
from  claiming  to  be  treated  as  a  surety,  and 
80  entitled  to  set  off  the  note  against  a  claim 
assigned  by  the  maker  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Set-Off  and 
Coanterclaim,  Gent  Dig.  {{  lOT-112,  114-117; 
Dec.  DfeTTte.*] 

6.  Set-Off  and  Countebclaim  (5  49*)  — 
Bills  and  Notes— I  ndobber— Statutes. 
Negotiable  Instruments  Act  (Laws  1899,  c. 
94)  8  50,  providing  that  where  an  instrument 
is  negotiated  back  to  a  prior  party,  such  par- 
ty may,  subject  to  the  provisions  of  the  act, 
reissue  and  further  negotiate  the  same,  but  he 
is  not  entitled  to  enforce  payment  against  any 
intervening  party,  when  read  in  connection 
with  section  121,  providing  that,  where  an  in- 
strument is  paid  by  a  party  secondarily  liable, 
it  is  not  discharged,  but  the  party  so  paying 
is  remitted  to  bis  former  rights,  will  not  pre- 
clude an  indorser  of  a  promissory  note,  who 
paid  the  same  upon  tbe  insolvency  of  the  mak- 
er, from  claiming  a  set-off  against  one  to  whom 
the  maker  bad  assigned  a  debt  due  from  the 
indorser. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  B§  107-112.  114-117; 
Dec.  Dig.  §  49.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Salt  by  the  Nolan  Bros.  Lumber  Company, 
for  tbe  use  of  the  National  City  Bank, 
against  the  Dudley  Lumber  Company  which 
pleaded  a  eet-off.  A  decree  for  defendant 
was  reversed  by  the  Court  of  Civil  Appeals 
on  plaintUTs  appeal,  and  defendant  brings 
certiorarL  Decree  of  Court  of  Civil  Appeals 
reversed,  and  decree  rendered. 

H.  R.  Boyd,  of  Memphis,  for  complainant 
Jackson  &  McRee,  of  Memphis,  for  defend- 
ant 


"WILLIAMS,  J.  This  cause  Is  before  thla 
court  on  petition  for  writ  of  certiorari  to  the 
Court  of  Civil  Appeals  to  review  a  decree 
of  that  court  reversing  a  decree  in  favor  of 
the  Dudley  Lumber  Company  rendered  by  tlie 
chancery  court  of  Shelby  county.  The  case 
in  the  chancery  court  was  heard  upon  an 
agreed  statement  of  facta 

On  March  24,  1910,  Nolan  Bros.  Lumber 
Company  executed  Its  promissory  note,  pay- 
able to  the  Dudley  Lumber  Company,  to  ma- 
ture May  24th.  On  April  29,  1910,  the  Dud- 
ley Lumber  Company  discounted  this  note 
with  the  Michigan  Private  Exchange  Bank, 
of  Grand  Rapids,  Mich.,  indorsing  the  same. 
On  May  10,  1910,  the  Nolan  Company  sold 
to  the  Dudley  Company  a  bill  of  lumber  to 
the  amount  of  $577.24.  On  May  12, 1910,  the 
Nolan  Company,  being  Insolvent  at  that  time 
(as  well  as  at  tbe  date  of  the  execution  of 
tbe  note),  assigned  this  account  for  lumber 
to  tbe  National  City  Bank,  of  Memphis,  and 
that  bank  on  the  same  day  gave  due  notice  of 
tbe  assignment  This  acconnt  matured  60 
days  from  the  date  of  its  creation.  At  the 
maturl^  of  the  note,  May  24, 1910,  the  Nolan 
Company  defaulted  in  paym«it,  and  tbe 
Dudley  Company,  under  its  obligation  so 
to  do  as  indorser,  paid  and  took  over  tbe 
nota  On  July  lOtb,  the  date  of  the  maturity 
of  the  account,  the  Dndl^  Lumber  Company 
tendered  the  National  City  Bank  the  amount 
representing  the  difference  between  tbe  ac- 
connt and  the  note,  under  a  (daim  of  a  right 
to  set-off  as  Indorsw  thus  forced  to  liquidate 
the  note  demand  of  the  Insolvent  Nolan 
Company.  The  toidw  was  declined  by  the 
bank,  which  brought  suit  In  the  name  of  the 
assignor  on  the  assigned  account 

The  Dndl^  Company  here  aaslgna  as  error 
In  tbe  decree  of  the  Court  of  Civil  A^ieals 
the  holding  that  It  w&a  not  entitled  to  set 
off  the  note  of  the  Nolan  Company,  so  held 
by  It,  against  the  account 

It  iB  contended  that  the  Inaolvoacy  (rf  tbe 
Nolan  Company,  at  the  date  of  the  asslgn- 
ment,  makes  a  eaae  for  the  application  of 
the  doctrine  of  equitable  set-off,  and  that  the 
Dudley  Company,  undor  the  obligation  of 
indorser  at  assignment  date,  was,  prior  to 
the  account's  maturity,  compelled  to  pay  the 
note,  and  la  entitled  to  invoke  that  defense. 

11]  The  d^tor  of  an  insolvent  creditor, 
who  has  assigned  for  the  braefit  of  creditors 
tbe  obligation  evidencing  the  indebtedness, 
may  set  off  against  tbe  demand  in  the  hands 
of  the  assignee  any  Indebtedness,  whether 
matured  or  unmatured,  at  the  date  of  assign- 
ment Trust  Co.  V.  Bank,  91  Tenn.  33d,  18  S. 
W.  822,  15  L.  R.  A.  710. 

This  right  is  based  on  the  equity  growing 
out  of  tbe  insolvency  of  tbe  assignor,  at  tbe 
time  of  tbe  assignment;  but  tbe  opinion  in 
Trust  Company  v.  Bank  indicates  a  distinc- 
tion between  tbe  assignment  where  It  la  to 
a  third  party  on  pun^se,  as  hexe,  and 
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where  the  assignment  is  one  for  the  benefit 
of  creditors.  The  court,  in  discussing  the 
case  of  Spanlding  t.  Backus,  122  Mass.  S53, 
23  Am.  Rep.  301,  said  that  Its  "holding  Is  not 
necessarily  Inconsistent  with  the  right  of 
set-off  as  between  the  original  parties,  and 
appears  entirely  consistent  with  the  decisions 
of  this  court  that  a  right  of  set-off,  to  be  so 
attached  to  the  debt  as  to  be  available  against 
it  in  the  bands  of  an  assignee  for  value, 
must  be  complete  and  perfect  at  the  date  of 
the  assignment.  Gatewood  t.  Denton,  3 
Head,  881;  Litterer  t.  Berry.  4  Lea,  183; 
CatroD  T.  Cross,  S  Helsk.  684."  And  later 
In  the  oi^lon  the  court  proceeded  to  treat 
the  case  before  it  as  if  only  the  insolvent 
himself  were  resisting  tlie  set-off,  as  dlatln- 
gulsbed  trtm  one  who  took,  for  value,  the 
assignment 

We  deem,  therefore,  the  question  for  solu- 
tion in  the  case  at  bar  to  be  one  not  passed 
upon  by  the  court  In  that  cited  caae,  nor  in 
any  subsequent  case  decided  by  this  court 

[i]  There  can  be  no  doubt  that  a  surety 
or  indorser,  who  pays  his  principal's  deiuand, 
has  status,  as  such,  to  enforce  an  equitable 
set-off  i^lnst  a  demand  sued  by  sach  prin- 
cipal hlmsdif.  If  that  princliial  be  insolvent 
There  Is  nothing  in  any  contingent  feature 
Incident  to  the  claim  of  a  surety  or  Indorser 
that  defeats  the  right.  Bank  v.  Eendrlck,  92 
Tenn.  437,  21  S.  W.  1070,  36  Am.  SL  Rep.  96, 
and  authorities  below  cited. 

13]  What  change  is  wrought  by  an  assign- 
ment, for  value,  of  the  demand,  followed,  by 
notice  by  the  assignee?  It  was  said  In  Tay- 
lor v.  Deaklns,  9  Lea,  523:  "It  Is  true,  the 
general  rale  Is  that  the  assignee  of  negotiable 
jiaper  for  a  pre-existing  debt  Is  not  a  bolder 
in  due  course  of  trade  without  notice,  and 
hence  with  respect  to  existing  equities  he 
stands  In  the  shoes  of  the  assignor;  but  the 
assignee  does  not  continue  to  stand  simply 
in  the  shoes  of  the  assignor,  especially  after 
notice,  so  that  his  right  to  enforce  the  pay- 
ment of  the  debt  may  be  defeated  by  subse- 
qurat  acts  of  the  assignor  or  debtor." 

In  Moore  v.  Weir,  3  Sneed,  46,  It  was  held 
that  such  an  ass^uee's  condition,  as  respects 
the  maker  of  the  demand  assigned.  Is  no  bet- 
ter than  that  of  the  assignor,  and  a  mutual 
debt  existing  at  the  date  of  the  assignment, 
but  maturing  afterwards,  is  allowable  as  a 
set-off.  And  this  In  an  action  at  law. 

By  the  Code  (Shannon,  {  4639)  it  Is  pro- 
vided that  the  defendant  may  plead  demands 
matured  when  offered  in  set-off,  and  any 
equities  betwe^  defendant  and  the  original 
party  (assignor)  under  whom  plaintiff  claims, 
which  by  law  have  attached  to  the  demand 
in  plaintiff's  hands,  and  for  which  the  de- 
fendant would  be  entitled  to  recover  against 
such  original  party. 

The  indorser  company  in  the  case  at  bar 
was  such  before  and  at  the  time  the  account 
against  It  was  assigned,  and  before  suit  was 
lirougbt,  and,  when  "offered  in  set-off,"  It 


had  taken  over  the  note.  The  assignor  was 
Insolvent  at  the  time  the  note  was  executed 
and  Indorsed,  as  well  as  at  the  date  of  the 
assignment 

In  this  attitude  the  Indorser  had  equities 
between  itself  and  the  insolvent  assignor 
attached  to  the  demand,  afterwards  assigned, 
so  far  forth  that  it  could  liave  enforced  the 
retention  for  Its  indemnity  of  any  funds 
belonging  to  the  assignor,  principal  on  the 
Indorsed  note,  that  might  be  In  the  indorser's 
hands;  and  this  without  having  paid  the 
note.  Bank  v. -Kendrick,  supra;  27  Am.  & 
Eng.  Enc.  L.  (2d  Ed.)  478. 

[4]  We  hold  that  the  assignment  did  not 
operate  to  defeat  the  right  of  the  indorser 
to  stand  and  prevail  upon  Its  defense  of 
equitable  setHjff.  We  have  not  here  an  effort 
to  set  off  a  demand  purchased  or  acquired 
after  the  assignment,  but  the  enforcement  of 
a  right  that  antedated  the  assignment 

The  decisions  as  to  when  a  surety  or  In- 
dorser has  a  claim  which  can  be  used  as  a 
set-off  are  conflicting.  In  Connecticut  It  has 
been  held  that  a  surety  may  set  off  the 
amount  which  he  is  compelled  to  i>ay  for 
his  principal  after  an  assignment  against 
debts  which  he  owed  the  insolvent  and 
which  bad  passed  Into  the  hands  of  an  as- 
signee, the  court  saying  that  in  equity,  in 
view  of  the  insolvency  of  the  principal,  the 
surety  could  proceed  to  compel  prompt  pay- 
ment and  that  when  the  surety  did  later 
move  to  that  end,  the  motion  related  back 
to  the  first  moment  of  the  existence  of  the 
right,  which  was  prior  to  the  acquisition  ot 
any  right  by  the  assignee.  Merwin  v.  Aus- 
tin, 58  Gona  22,  18  Aa  1029,  7  L.  R.  A.  84. 

A  number  of  cases  may  be  found  to  the 
effect  that  a  surety  or  Indorser,  who  has 
not  at  the  time  of  the  assignment  pald  the 
note,  has  no  right  to  set  off  its  amount 
against  a  debt  due  by  him  to  the  assignor. 
Huse  V.  Ames,  104  Mo.  91,  15  S.  W.  965; 
Walker  v.  McKay,  2  Mete.  (Ky.)  294 ;  Nettles 
V.  Hu^ns,  8  Rich.  (S.  C.)  273;  Chance 
V.  Isaacs,  2  Edw.  Ch.  (N.  T.)  348;  also  see 
Richardson  v.  Anderson,  100  Md.  641,  72 
Atl.  485,  25  L.  R.  A.  (N.  S.)  394,  130  Am. 
St  Rep.  543. 

But  the  contrary  is  held  elsewhere.  Craig- 
head V.  Swartz,  219  Pa.  149,  67  Atl.  1008; 
Beaver  v.  Beaver,  23  Pa.  167;  Scott  v. 
Timberlake,  83  N.  C.  382;  Williams  v. 
Helme,  16  N.  C.  151,  18  Am.  Dec!  680; 
McKnight  v.  Bradley,  10  Rich.  Eq.  (S.  G.> 
557;  Feazle  v.  Dillard,  32  Va.  31;  Collins 
V.  Roblne,  10  Bams.  &  C.  777.  Also  see 
Smith  V.  Felton,  43  N.  Y.  419;  Coffin  v. 
McLean,  80  N.  Y.  560 ;  Scott  v.  Armstrong, 
146  U.  S.  499,  13  Sup.  Ct  148,  36  L.  Ed. 
1059;  Armstrong  v.  Warner,  49  Ohio  St 
376,  31  N.  E.  877,  17  L.  R.  A.  468;  Elgen- 
mann  v.  Clark,  21  Ind.  Aiip>  129,  01  N.  XL 
725  ;  34  Cyc.  751. 

We  are  of  opinion  that  the  latter  ratiier 
tluui  the  former  line  of  authorities  Is  more 
In  accord  with  the  iwindple  that  under- 
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lies  our  statute  and  dedslons.  The  elemoit 
of  the  time  of  payment  does  not  figure,  If 
made  before  tbe  set-off  was  pleaded;  and, 
as  we  have  seen,  in  contemplation  of  equity, 
r^hts  will  be  taken  to  have  Inhered  In  the 
Indorser  anterior  to  the  assignment  The 
assignee  will  not  be  treated  as  a  quasi 
holder  in  due  course  for  value  as  against 
such  an  indorser.  Manifestly  a  court  of 
equity  should  not  hold  Itself  powerless  to 
relieve  from  loss,  in  a  very  real  sense  fixed 
on  the  indorser  at  the  time  of  the  assign- 
ment, merely  because  his  demand  was  not 
matured  in  law  on  assignment  dat&  The 
trend  of  the  more  recent  cases  appears  to 
to  be  towards  the  ruling  here  made,  and 
away  from  the  infiuence  of  the  rules  of  the 
common  law  as  to  set-off,  sometimes  harsh 
in  their  exactness. 

Chancellor  Cooper  In  Sewing  Machine  Co. 
V.  Zacfaary,  2  Tenn.  Ch.  478,  dealing  with  a 
demand  assigned  for  value,  dted  with  ap- 
proval Smith  v.  Felton,  supra;  and  in  the 
latter  case  the  court  said :  "Equity  will 
look  through  the  form  of  the  transaction, 
and  adjust  the  equities  of  the  parties  with 
a  view  to  Its  substance,  rather  than  its 
form,  so  long  as  no  superior  equities  of 
third  persons  will  be  affected  by  such  adjust- 
ment «  •  *  It  Is  enough  that  justice 
and  equity  demand  that  the  debts  should  be 
set  off  against  each  other,  rather  than  that 
tbe  defendants  should  pay  the  note,  and  be 
left  to  rely  upon  the  estate  of  an  Insolvent 
debtor  for  the  payment  of  the  debt  due  them. 
Technical  objections,  which  would  be  valid 
at  law,  will  not  avail  to  defeat  equitable 
set-off.  The  plaintlfTs  took  title  to  the  note, 
subject  to  the  equitable  claim  of  the  de- 
fendants, as  It  existed  at  the  time  of  the 
assignment,  which  was  to  set  off  their  debt 
against  tbe  note  to  the  amount  of  the  latter, 
and  the  legal  title  will  not  avail  to  defeat 
this  prior  equity  of  the  defendants." 

The  indorser  company,  in  such  situation 
as  is  here  disclosed.  Is  In  the  eye  of  equity 
potentially  a  creditor,  and  the  assignee  suc- 
ceeded only  to  the  rights  of  the  assignor, 
subject  to  the  prior  equity. 

[6]  The  Court  of  Civil  Appeals  held  that 
the  Dudley  Company  was  not  entitled  to  be 
treated  as  a  surety,  and  that,  because  it 
came  Into  possession  of  the  note  from  the 
Michigan  Bank,  subsequent  to  the  assign- 
ment of  the  account,  "by  reassignment,  this 
amounted  to  a  repurchase  or  new  acquisi- 
tion by  it"  This  is  an  erroneous  view, 
even  If  there  had  been  a  formal  relndorse- 
ment  by  the  Michigan  Bank  to  the  Dudley 
Company,  since  such  reassignment  would 
have  been  nothing  further  than  an  e^'ldrac- 
ing  in  form  that  was  true  in  substance — 
that  the  Dudley  Company  by  payment  was 
in  command  of  the  obligation  that  had  been 
Indorsed  by  It  But  tbe  only  indorsement 
In  fact  made  by  the  Michigan  Bank  was 
one  to  a  Memphis  bank  for  collection,  and 


payment  was  made  thereunder  at  the  Mem> 
phis  bank. 

[I]  As  a  further  ground  of  Its  dedslon  ad- 
verse to  the  Dudley  Company,  tbe  Court  of 
Cirll  Appeals  states  its  opinion  to  be  "that 
section  50  of  the  N^otiable  Instruments 
Act  [Laws  1899,  c.  94]  clearly  indicates 
that  the  indorsee  [Dudley  Company,  treated 
as  such,  as  above]  cannot  urge  as  against 
an  assignee  the  equities  or  rights  attaching 
to  a  note  between  the  date  of  its  execution 
and  its  reacquisitlon  by  hlnL" 

The  section  referred  to  is  as  follows: 
"Wh.ere  an  instrument  is  negotiated  ba<^ 
to  a  prior  part?,  such  party  may,  subject 
to  the  provisions  of  this  act  reissue  and 
further  negotiate  the  same.  But  he  is  not 
entitled  to  enforce  payment  thereof  against 
any  Intervening  party  to  whom  he  was  per- 
sonally llabla"  This  section  shonld  be  read 
in  connection  with  section  121,  which  pro- 
vides: "Where  the  Instrument  Is  paid  by 
a  party  secondarily  Liable  thereon,  it  la  not 
discharged ;  but  the  party  so  paying  it  Is 
remitted  to  his  former  rights  as  r^rds  all 
prior  parties,  and  he  may  strike  out  his  own, 
and  all  subsequent  Indorsements,  and  again 
negotiate  the  instrument"  etc 

It  Is  clear  that  there  is  nothing  in  the  act 
that  bars  the  indorser  company,  which  paid 
the  note,  of  Its  remedy  against  the  maker; 
and  the  assignee  of  the  account  was  not  an 
"intervening  party"  within  the  meaning  of 
section  50  of  the  act  In  short  the  pro- 
visions of  the  act  have  no  pertinency  to  the 
facts  of  this  case. 

The  writ  of  certiorari  Is  granted,  and  the 
decree  of  the  Court  of  Civil  Appeals  re- 
versed. Decree  here  in  accord  with  tbe  one 
pronounced  by  tbe  chancellor. 


CBBNSHAW,  County  Court  Cleifc,  T. 
KNIGHT'S  ESTATE!  et  aL 

(Supreme  Court  of  Tennessee.  May  10,  1913.) 

Taxation  (i  896*)— Coxxatbkal  Inhxbitahos 
Tax— Valuation  or  AnHUxnEO— Cabusui 

la.¥E  Tables. 

Shannon's  Code,  i  737.  requiring  the  fixing 
of  the  c^sh  value  <n  annuities  for  the  assess- 
ment of  the  collateral  inheritance  tax,  and  pro- 
viding that  in  fixing  the  value  the  computation 
shall  be  made  by  tbe  Carlisle  Life  Tables, 
whenever  the  use  thereof  is  aecessary  or  ap- 
plicable, does  not  make  the  Carlisle  Tables  con- 
clusive ;  but  it  is  the  duty  of  the  officere  and 
tbe  courts  to  consider  the  testimony  as  to  tbe 
age,  habits,  and  health  of  tbe  annuitant,  and 
tbe  character  of  bis  occupation,  if  hazardous, 
and  where  the  annuitant  is  in  a  very  low  state 
of  health,  with  little  promise  of  life,  it  is  im- 
proper to  consider  mortality  tables  in  Attetr 
mining  the  expectancy  of  life. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1714;  Dec  Dig.  f  896.*] 

Appeal  from  Circuit  Court,  Shelby  County; 
J.  P.  Tonng,  Judge. 

Proceeding  by  Thomas  B.  Crenshaw,  Coun- 
ty Cletk  of  Shelby  County,  against  the  estate 
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of  W.  G.  Rnlgtat  and  onodier,  to  recover  ftom 
iba.  ComflUa  Boach  an  Inberltance  tax. 
Fnnn  a  Judgment  of  tbe  drcnlt  court,  ^In- 
tur  appeals.  Afflnned. 

QUmOT  P.  Smltb,  of  Mempbls,  for  appel- 
lant James  H.  Watson,  of  U^pbls,  for 
appellee  Knight's  Estate. 

GRE^EN,  J,  This  Is  a  proceeding  brought 
by  the  county  court  clerk  of  Shelby  county 
to  recoTer  from  Mrs.  Cornelia  Roach  the  In- 
heritance tax  on  an  annalty  which  she  took 
under  the  will  of  W.  C.  Knight  She  took 
under  the  will  of  deceased  a  bequest  of  $50 
per  month  for  life,  upon  which  a  collateral 
inheritance  tax  la  due  under  the  provisions 
of  section  12,  c.  174,  of  the  Acts  of  1893 
(Shannon's  Code,  {  737). 

On  the  hearing  before  the  county  chair- 
man, he  fixed  the  value  of  the  safd  annuity 
at  $7,000,  looking  alone  to  the  Carlisle  Life 
Tables  in  making  this  computation. 

Upon  appeal  to  the  circuit  court  the  Judge 
Qiere  heard  other  evidence  as  to  the  health 
and  {Ayslcal  condition  of  Mrs.  Boach,  and 
upon  consideration  of  this  other  evidence  the 
drcnlt  judge  found  her  expectancy  of  life 
much  less  than  tbe  Carlisle  Tables  would 
indicate,  and  upon  this  other  evidence  his 
honor  put  a  valuation  of  $1,500  upon  this 
annuity. 

From  the  Judgment  of  the  circuit  court 
tbe  county  court  clerk  has  prayed  an  appeal 
to  this  court,  and  insists  that  It  was  error 
to  look  to  anything  except  the  Carlisle  Life 
Tables  In  estimating  the  value  of  said  an- 
nuity. 

Section  12  of  chapter  174  <of  the  Acta  of 
1808  (section  7S7  of  Shannon's  Code),  Is  as 
followa: 

"And  It  shall  fttrttier  be  the  duty  of  aucta 
apmalser  to  assess  and  fix  the  cash  value 
of  all  annnltlee  and  life  estates  growing  out 
of  said  estates,  upon  which  annnltlea  and  Ute 
estates  Oie  collateral  inheritance  tax  shall 
be  Immediately  payable,  out  of  the  estate, 
at  the  rate  of  such  valuation,  bnt  diall  bear 
no  Intwest  till  the  lapse  of  twelve  months 
from  the  death  of  the  decedoit;  and,  in  fix- 
ing the  value  of  sudi  annuities  and  life 
eatntes,  ttie  cranpntatlMi  diall  be  made  by  the 
GarUsle  Ufe  Tablea  whenever  the  use  of 
life  tablea  la  necessary  or  applicable." 

Medical  testimony  introduced  in  this  case 
showed  that  Mia.  Roach  was  a  married  wo- 
man about  43  yeara  of  age  and  the  mother  of 
two  children.  She  had  undergone  some  serl- 
ona  opnatlons,  and  had  a  weak  heart  A>r 
which  It  was  necessary  to  take  strychnine 
frequently.  She  waa  described  as  a  complete 
physical  wreck,  but  not  confined  to  her  bed. 
Her  physician  testified  that  she  would  prob- 
ably live  from  one  year  to  five  years. 

On  this  testimony  the  circuit  Judge  found 
that  the  expectancy  of  Mrs.  Roach  was  2% 
yean,  and  upon  this  basla  fixed  a  value  upon 
her  annuity  for  purposes  of  taxation. 


It  win  be  obawved  tliat  the  aeeUon  of  the 
act  of  1893  above  quoted  does  not  undertake 
to  say  that  the  Carlisle  Ufe  Tables  should 
be  used  as  a  basis  of  computation  in  evary 
case  where  it  la  necessary  to  value  a  life 
estate,  but  the  provision  is  that  such  tables 
should  be  used  whenever  a  case  arlaa  in 
whteh  their  use  is  necessary  or  applicable. 

-We  have  no  hesitancy  In  concluding  that 
the  use  of  life  tables  Is  not  necessary  or  ap- 
plicable to  this  case. 

The  statutory  direction  to  the  appraiser 
Is  to  fix  the  cash  value  of  all  annuities  and 
life  estates,  and  In  makii^  his  computation 
to  use  the  Carlisle  Tables— not  as  a  fixed 
standard  In  every  case,  bat  only  in  cases 
to  the  settlement  of  which  life  tablea  are 
applicable  or  necessary. 

The  rules  with  respect  to  the  use  of  mortal- 
ity tables  in  the  determination  of  an  expect- 
ancy of  life  are  well  settled  In  Tennessee. 
While  the  use  of  such  tables  Is  permitted, 
and  their  value  recognized,  they  are  not  con- 
clusive. It  is  in  tact  the  duty  of  commission- 
ers, Juries,  and  courts,  in  passing  upon  such 
matters,  to  hear  testimony  as  to  the  age, 
habits,  and  health  of  the  person  whose  ex- 
pectation of  life  is  being  considered,  and  to 
take  Into  consideration  tbe  character  of  his 
occupation  If  It  be  hazardous.  If  it  appears, 
without  controversy,  that  ^uch  a  person  is 
lu  a  very  low  State  of  health,  debilitated, 
and  incurably  afflicted,  with  scant  hold  upon 
life  and  little  promise  thereof,  It  would 
doubtless  be  Improper  to  consider  life  tables 
at  all.  Such  a  person  could  have  no  expect- 
ancy, within  the  purview  of  the  rule  of  law 
which  Justifies  the  introduction  of  such  ta- 
bles. Carnes  &  Perry  v.  Polk,  5  Helsk.  244; 
RaUroad  v.  Spence,  93  Tenn.  173,  23  S.  W. 
211,  42  Am.  St  Rep.  807;  Railroad  v.  Berry, 
118  Tenn.  581,  102  S.  W.  85. 

In  the  valuation  of  a  life  estate,  the  gen- 
eral mle  "is  to  calculate  the  value  accord- 
ing to  the  probable  duration  of  the  life  estate, 
based  upon  the  tables  of  life  expectancy, 
but  taking  into  consideration  the  state  of 
the  tenant's  health  and  other  circumstances 
of  the  particular  case."    16  Cyc.  616. 

It  was  with  the  foregoing  rules  of  law  In 
mind  that  the  Legislature  passed  the  act  of 
1893. 

If  we  concede  it  was  within  the  power  of 
the  L^slature,  under  the  privilege  tax  doc- 
trine  of  State  v.  Alston,  94  Tenn.  674,  SO  S.  W. 
700,  28  L.  R.  A.  178,  to  have  enacted  that 
the  value  of  all  annultleB  and  life  estates 
should  be  arbitrarily  fixed  by  the  Garlble 
Life  Tables,  when  computing  the  Inheritance 
tax  due  thereon,  nevertheless  the  fact  is  no 
such  enactment  has  been  attempted. 

On  the  contrary,  the  Legislature  has  di- 
rected the  use  of  such  tables  only  In  cases  to 
which  this  method  of  computation  is  ap- 
plicable. 

From  the  previous  statement  of  the  facts 
of  this  case,  consldwed  in  oonnectlfm  with 
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accepted  roles  u  to  the  nae  of  mortality  ta- 
blei^  It  most  be  obvloiu  tliat  tbe  present 
case  Is  not  one  In  which  the  nse  of  Ufe  tables 
la  necessary  or  applicable. 

We  have  examined  the  anthoritles '  from 
other  states  to  which  onr  attention  has  been 
called,  but  tiiey  are  not  In  point,  owing  to 
the  peculiar  phraseology  of  our  statute. 

The  action  of  the  circuit  Judge,  therefore, 
was  correct,  and  his  Jadgmwt  must  be  af- 
firmed. 


WHITB  T.  McMATH  &  JOHNSTON. 
(Supreme  Court  of  TcnneBsee.   May  10.  191S.) 

1.  GONTBAOTB  ($  119*)— KBSTBAIRT  OT  GOKPS- 

tition-<-Lack  of  Injtjst. 

The  validity  of  a  contract  claimed  to  be 
against  public  policy  depends  on  its  purpose 
and  tendency,  and  not  on  its  specific  result; 
and  Iience  whether  a  contract  to  prevent  com- 
petition on  a  sale  ot  land  was  valid  did  not 
depend  on  wlietber  competitiiHi  was  in  fact  ati- 
fled  or  whether  ttie  seller  was  injured. 

Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  SS  654-658;  Dec.  Dig.  f  119.*] 

2.  GONTBACTS  (5  119*)— REaTBAINl!  OF  COM PE- 
TITION— Validity. 

An  agreement  by  a  party  wishing  to  pur- 
chase land  privately  owned,  which  was  not  be- 
ing offered  at  public  sale,  or  open  to  competi- 
tive bidding  on  or  against  any  fixed  date,  to 
pay  another  a  specified  sum  in  consideration  of 
his  relinquishment  of  his  right  to  purcliase  the 
land  at  a  price  at  which  it  had  been  offered  to 
him,  was  not  v<dd  as  against  public  policy. 

[Bd.  Note. — For  other  oases,  see  Contracts, 
Cent  Dig.  H  654-^;  Dec.  Dig.  {  119.*] 

3.  CONTBACTS    (8  54*)— OONSIDEBATION—SUV- 
FICIENCT. 

The  relinquishment  by  a  party  of  iiis  right 
to  purchase  land  at  a  price  at  whidi  it  bad 
been  offered  to  bim  was  a  sufficient  considera- 
tion for  the  agreement  of  another  prospective 
purchaser  to  pay  him  a  specified  sum,  since 
withholding  competition,  when  not  opposed  to 
public  policy,  is  a  binding  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  233-239,  2427243,  251,  264.  255. 
291-^15;  X^.  Dig.  |f  GiPl 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  McMath  &  Johnston  against  W. 
C.  White.  A  Judgment  for  plaintiff  was  af- 
firmed by  tbe  Court  of  Civil  Appeals,  and  de- 
fendant petitions  for  a  writ  of  certiorari. 
Denied 

J.  J.  Williams,  Jr.,  of  Memphis,  for  peti- 
tioner.  A.  J.  Caiboun,  of  Memphis,  opposed 

WILLIAMS,  J.  This  suit  was  brought  by 
McMath  &  Johnston  against  White  to  re- 
cover f240,  and  is  before  us  on  petition  of 
certiorari  to  reverse  the  Judgment  of  the 
Gonrt  of  Civil  Appeals,  affbmlng  the  Judg- 
ment of  the  drcnlt  court  of  Shelby  county 
in  fhvor  of  idalntUTs  In  the  last-named  oonrt. 

MicMath  ft  Johnston  were  engaged  In  the 
bnstnesa,  in  Btonphls,  of  buying  and  selling 
real  estate,  and  had  entered  Into  negotiations 
with  the  owners  of  a  tract  of  land  near  Dnn- 


dee»  Miss.,  and  had  examined  the  bnd  and 
obtained  an  offer  from  the  awnea  to  sell 
same  to  them  at  {17.60  per  acre,  and  an  ac- 
ceptance was  under  consideration.  White 
later  made  an  examination  of  the  tract,  and 
endeavored  to  negotiate  with  its  owners; 
but,  In  view  of  the  offer  tbui  outstanding  to 
McMath  ft  Johnston,  the  owners  of  the  land 
would  not  sell.  White  then  went  to  the  office 
of  McMath  ft  Johnston  In  an  ^ort  to  get 
them  out  of  the  way.  At  his  Instance  and 
for  his  t>eneflt  the  following  contract  was 
entered  into: 

"For  a  valuable  consideration  to  me  in 
hand  paid  by  Mc3ilath  &  Johnston,  receipt  of 
which  I  hereby  acknowledge,  I  hereby  agree 
that  I  will  purchase  from  Trotter  &  Dreyfus, 
owners,  a  certain  tract  of  480  acres  of  land 
near  Dundee,  Miss.,  and  upon  delivery  to  me 
by  owners  of  satisfactory  conveyance  there- 
for I  will  pay  said  McMath  ft  Johnston  the 
sum  of  $240. 

"It  being  expressly  understood  between  the 
parties  hereto  that  said  McMath  &  Johnston 
have  bad  said  land  offered  to  tliem  by  the 
owners  at  $17.50  per  acre,  and  they  are  now 
considering  tbe  purcliase  of  said  land  on 
their  own  account.  The  consideration  for 
the  payment  of  said  sum  is  relinqulsbmeait 
by  said  McMath  &  Johnston  of  their  right  to 
purchase  said  land  at  said  prices,  and  leav- 
ing me,  W.  C.  Wbite,  free  to  conduct  negotia- 
tions on  my  own  account  with  said  owners. 
Sale  to  any  one  else  caused  by  me,  or  in  my 
interest,  shall  Ik  deemed  a  sale  to  me.  We 
agree  to  perform  the  above  contract  [Signed] 
W.  C.  White.  McMath  &  Johnston.  Incor- 
porated, by  F.  M.  McMath,  Pres." 

The  errors  assigned  disclose  two  defeases: 

(1)  That  the  contract  Is  void,  because  execut- 
ed for  the  purpose  of  preventing  competi- 
tion, and  is,  therefore,  against  public  policy; 

(2)  that  the  contract  Is  not  supported  by  a 
consideration. 

[1  ]  Tbe  Court  of  Civil  Appeals  was  divid- 
ed  upon  the  question  whether  the  contract  waa 
invalid  because  In  contravention  of  public 
policy,  but  was  unanlnwus  in  ruling  In  af- 
firmance of  the  circuit  court  on  a  distinct 
point — that  since  It  appeared  that  White  was 
unable  to  procure  the  land  at  a  price  lower 
that  $17.60  per  acre,  and  in  point  of  fact 
paid  slightly  In  excess  of  that  price,  no  harm 
to  the  third  party  had  resulted,  and  that, 
therefore.  It  was  not  necessary  to  rule  re- 
specting the  validity  of  the  contract 

It  is  manifest  that  this  was  an  erroneous 
view.  Tbe  purpose  and  tendency  ot  a  con- 
tract so  impeached,  and  not  the  specific  re- 
suit  of  the  contract,  detwmlne  Its  vallditr; 
and  It  may  be  invalid,  evot  though  In  the 
particular  case  competition  waa  not  In  fact 
stifled  and  the  third  party  obtained  hia  bill 
price.  Atcheson  v.  Malum,  43  N.  T.  147,  3 
Am.  Bep^  678;  Olhbs  v.  Smith,  U6  Mass. 
692 ;  Hoffman  v.  McMullen,  S3  Fed.  372,  28 
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C.  a  A.  178,  U  B.  A.  410;  1  F&ffe,  Con- 
tracts. 630. 

The  fnutratlon  of  tbe  dedgo,  If  a  wrong- 
ful on^  bj  the  Intervention  of  an  act  of  the 
third  party,  cannot  avail  to  make  It  valid 
or  enforceable. 

It}  But  ts  the  contract  one  that  to  to  be 
denounced  aa  thus  Invalid?  No  caae  la  cU- 
ed  on  tbe  Iwlef  of,  petttloner'a  coDnsel  so 
holding.  It  la  apparent  that  caacB  are  Inap- 
plicable which  have  reference  to  contracta 
InvolTlng  the  Btlfling  of  Mda  at  Judicial  or 
quasi  Judicial  sales,  at  sales  of  state  or  pub- 
lic lands,  or  at  auction  sales,  where  competi- 
tion Is  necessarily  focused. 

We  have  here  for  consideration  a  contract 
touching  a  single  tract  of  land,  privately 
owned,  and  that  was  not  being  offered  at 
public  sale  or  open  to  competitive  bidding 
on  or  against  any  flxed  date. 

In  SbeltoD  v.  Sire,  11  Mod.  310,  It  was  said 
that  a  person  may  restrain  himself  from  buy- 
ing an  ratate,  and  that  such  a  restraint  Is  a 
consideration  to  support  a  contract  to  pay. 

In  Moore  v.  First  National  Bank,  139  Ala. 
505,  36  South.  777,  It  was  held  that  an  agree- 
ment by  a  contractor,  negotiating  privately 
for  the  construction  of  a  building,  to  abandon 
the  n^otlatlons  and  allow  another  to  obtain 
the  contract,  was  not  contrary  to  public  poli- 
cy. But  had  tbe  work  been  let  to  competi- 
tive bidding,  it  seems  that  contrary  would 
have  been  tbe  ruling.  Dally  v.  Hollls,  27 
Tex.  Civ.  App.  670,  66  S.  W.  586. 

When  a  school  board  flxed  the  price  of 
property  which  the  school  district  wished  to 
sell,  and  then  sought  a  purchaser  thereof  at 
that  price,  making  no  provision  for  compett- 
tlTe  bidding,  a  contract  of  plaintiff  to  step 
aside  for  a  consideration  and  let  defendant 
get  a  contract  therefrom.  Is  not  against  pub- 
lic policy.  Hughes  v.  Foltz,  142  Mo.  App. 
613.  m  S.  W.  112. 

The  Supreme  Gonrt  of  West  Virginia  en- 


toroed  a  contract  the  consideration  toi  which 
was  the  withdrawal  of  one  party  from  com- 
petition in  purchasing  lands  offered  for  sale 
otherwise  than  on  competitive  biddings.  Cam- 
den T.  Dewing,  47  W.  Ta.  810,  M  8.  B.  911. 
81  Am.  St.  Reik  797. 

The  caae  of  Bale  Henderson,  4  Humph. 
199,  Is  to  be  differentiated  on  two  of  its 
phases.  The  lands  tiiere  involved  were  ports 
of  the  pobllc  domain,  and  they  were  oCtered 
at  public  sale  on  competitive  bids.  In  the 
case  vnder  consideration,  neither  of  these 
elements  appear. 

The  power  to  declare  contracta  void  as 
against  public  policy  Is  said  to  be  a  delicate 
and  undefined  power,  only  to  be  exercised  In 
cases  settled  by  recognized  precedents  and 
when  free  from  doubt  South  Carolina,  etc., 
B.  R.  V.  Railway,  93  Fed.  543,  658,  86  O.  C. 
A.  423;  VIdal  v.  Philadelphia,  2  How.  (U.  S.) 
127,  11  L.  Ed.  205.  And  Mr.  Page,  In  1  Page 
on  Contracts,  {  326,  says:  "There  may  be 
said  to  be  a  strong  tendency  at  modem  law 
to  restrict  the  operation  of  public  policy  as 
avoiding  contracts  to  cases  Included  under 
recognized  legal  principles." 

While,  as  is  above  Indicated,  the  authori- 
ties on  tbe  point  here  under  discussion  are 
few  in  number,  they  tend  to  uphold  the  con- 
tract, rather  than  to  denounce  It;  and  we 
accordingly  hold  that  the  views  of  the  ma- 
jority of  the  Court  of  Civil  Appeals  respect- 
ing It  were  erroneous. 

[3]  That  the  contract  was  supported  by  a 
sufficient  consideration  la  held  in  the  cases 
above  cited.  Withholding  competition,  when 
not  opposed  to  public  policy,  Is  a  binding 
consideration.  6  Am.  &  Eng.  Enc.  (2d  Ed.> 
746,  and  cases  there  cited;  Spitz  v.  Bank,  8 
Lea,  641;  Bedford  County  v.  Railroad,  14 
Lea,  626. 

The  result  of  the  decree  of  the  Court  of 
Civil  Appeals  being  a  correct  one,  the  writ 
of  certiorari  Is  denied. 
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CROHN  T.  ORDER  OF  UNITES)  COMMEH. 
CIAL  TRAVELERS  OP  AMERICA. 

(Eaiuas  C^t;  Court  of  Appeals.  IflSBoarl. 
April  7,  l&Vi.    R«h«ariiv  Denied 
May  &, 

1,  iNSDBAHCs  (i  712*)— Mutual  Bsnefit  Ik- 

BUBANCE  —  CONTBACT— What  liAW  OOVKINS. 

If  the  actual  deliverr  of  a  mntoal  benefit 
certificate  was,  by  the  application,  made  a  con- 
dition precedent  to  the  creation  ot  liability,  the 
contract  was  not  complete  until  such  delivery, 
so  that  it  would  be  a  Missoari  contract  if  the 
cfrtlficate  were  deliveied  In  Hisaouri,  and  the 
Missoari  law  would  govern. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  173-175,  293,  1934;  Dec.  Dig.  i 
712.  •] 

2.  INBUBAHCK  (|  720*>—IiCrB  IHSUBANCB— Ds- 
ZJVBBT  OF  POUOT. 

Tbe  actual  delivery  of  the  Insurance  policy 
to  insured  is  not  essential  to  tbe  validity  of  the 
policy,  unless  expressly  made  so  by  the  contract, 
but  the  parties  may  stipulate  that  the  contract 
shall  not  be  binding  until  delivered. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  f  ISm ;  Dec;  Dig.  {  720.*] 

8.  IRBUBAITOB  (8  720*)  —  litn  INBUBARCC  ~ 
COHPLBTION  OF  CONTRACT. 

If  tbe  application  for  a  life  policy  is  un< 
conditional,  and  unconditionally  accepted  by  the 
company  at  Its  borne  office,  tbe  certificate  need 
not  oe  actually  delivered  to  insured  in  order  to 
complete  the  contract,  if  tbe  acceptance  of  the 
risk  be  indicated  in  any  other  manner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  {  1850;  Dec.  Dig.  S  720.*] 

4.  OOKTBACTB  ({  144*)— PLACE  OF  EXECUTION. 

The  place  where  the  final  act  necessary  to 
the- consummation  of  the  contract  occurs  is  the 

place  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  fS  724r-727 ;  Dec.  Dig.  {  144.*] 

6.  Inbueaticb:  ((  720*)— Mutual  Bbkefit  Iw- 
8UKANCE— Place  of  Contbaot. 
.  Where  the  by-laws  of  a  mutual  benefit 
society,  made  a  part  of  the  application  and  con- 
tract  provided  that  the  right  to  indeitinity  ^as 
"conditional  on  the  issuance"  to  insured  of  a 
certificate  of  membership  by  the  supreme  execu- 
tlve  committer,  the  actual  delivery  ot  the  policy 
to  Insured  was  essential  to  the  completion  of 
the  contract,  so  tbat  the  contract  was  a  Mis- 
souri contract  wbete  the  delivery  was  made  in 
this  state. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1856;  Dec.  EHg.  {  720.*] 

Appeal  from  Olrcult  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Annie  E.  Crohn  against  the  Or- 
der of  roited  Commercial  Travelers  of  Amer- 
ica. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Vorya,  Sater,  S^monr  &  Pease,  of  Colam- 
bus,  Ohio,  and  Boyle  ft  Howell,  of  Kansas 
City,  for  appellant  ^nmel  R.  Freet  and 
Clyde  Tftylor,  botb  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J.  This  Is  an  action  on  a  con- 
tract of  life  insurance  issued  by  defendant 
to  Ruby  a.  Crohn  in  July,  1892.  Crohn  died 
June  1,  1910,  from  the  effects  of  a  gunshot 
wound,  and  plaintiff,  his  widow  and  benefici- 
ary, brought  this  suit  to  recover  the  amount 


'of  the  policy.   A  Jvry  was  waived  and 
cause  was  submitted  to  (he  court  on  the 
pleadings  and  an  aErreed  atatemoit  itf  &cta. 
The  court  rmdered  Jodgnwat  for  plalntlfl; 
and  defendant  appealed. 

Defendant  is  a  fraternal  benefldair  asso- 
ciation incorporated  in  Obla  At  tbe  time 
Crohn  became  a  member  and  recelrad  the 
policy-  or  certificate  in  suit,  he  was  a  dtixei 
of  this  state,  residing  in  Kansas  City,  and 
we  infSer  from  the  atatuneoits  of  connsel  tbat 
defendant  at  that  time  was  avtfaorlaed  to 
do  bnrinesa  as  a  fraternal  association  In 
Kansas  bat  not  In  this  state.  Subsequently, 
and  before  the  death  of  Crohn,  defendant 
complied  with  the  laws  of  this  state  relating 
to  such  BOdetiea  and  became  authorized  to 
do  business  therein.  The  contract  at  insnr* 
ance*  by  its  terms,  ezonpted  defendant  fnm 
liability  should  O:ohn  commit  snlcide,  and 
for  the  purposes  of  this  case  plaintiff  con- 
cedes the  truth  of  the  fact,  alleged  in  the 
answer  as  the  prindpal  defense,  that  sodi 
was  the  cause  c£  his  death,  and  further  ad- 
mits that,  U  the  policy  should  be  classed  as 
a  Kansas  contract,  she  has  no  cause  of  ac- 
tion, or.  rather,  that  the  defense  of  suldde 
would  afford  defendant  complete  exemption 
from  Uabmt7.  Plaintiff  lusists,  however, 
that  the  policy  Is  a  Missouri  contract,  and 
defendant  concedes  that  if  It  Is,  the  defense 
of  suicide  cannot  be  Interposed,  since  defend- 
ant was  not  authorized  to  do  business  in  this 
state  as  a  fraternal  society  at  tbe  time  the 
policy  was  issued.  Schmidt  Foresters,  228 
Mo.  675,  129  S.  W.  653. 

Counsel  agree  that  the  controlling  qnesticm 
in  the  case  Is  whether  the  policy  should  be 
treated  as  a  contract  made  In  Missouri  or  In 
Kansas,  and  the  agreed  statement  of  facts 
presents  that  question  as  one  Olfflcult  of  so- 
lution. Tbe  membership  of  the  defendant 
society  is  composed  of  commercial  travelers, 
and  one  of  the  subordinate  lodges  Is  known 
as  Council  No.  34  at  Hutchinson,  Kan.  The 
constitution  provides  that  "any  white  male 
person  of  good  moral  character  not  under 
twenty-one  and  not  over  sixty  years  of  age. 
who  has  engaged  for  a  term  of  not  less  than 
one  year  immediately  preceding  the  date  of 
bis  application,  as  a  commercial  traveler 

*  *  *  and  who  has  not  lost  a  hand,  an 
arm,  a  foot,  a  leg  or  the  sight  of  one  or  both 
eyes,  or  is  not  deaf,  or  subject  to  fits,  or 
is  not  mentally  or  physically  infirm,  or  who 
bias  no  wound,  injury  or  disease  which  will 
render  him  specially  liable  to  accidents 

*  •  •  may  become  a  member  (If  found  ac- 
ceptable) upon  application  made  In  due  form 
to  a  subordinate  council  within  whose  Juris- 
diction he  may  reside  and  the  payment  of 
ten  dollars,  one-half  of  which  shall  accom- 
pany his  application  and  the  remainder  ot 
which  shall  be  paid  prior  to  his  initiation. 

*  *  *  Any  subordinate  council  may  re- 
quire any  applicant  f<ur  membership  to  pass 
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a  sattsfactory  examination  as  to  hla  physi- 
cal condition  before  acttog  on  Ms  application. 
•  •  •  The  Snpreme  ExecutiTe  Ck>inmlttee 
may  lo^xne  a  fine  of  ten  dollars  on  any  sub- 
ordinate conndl  whicti  admits  to  member* 
ship  a  person  whose  application,  as  deter- 
noined  by  snch  committee,  shows  that  be  is 
not  eligible  thereto.  •  •  *  Such  commit- 
tee may  also  reject  the  application  of  any 
ineligible  or  nndeslrable  person  and  may  re- 
fuse to  Issae  Mm  a  certiflcate  of  membership, 
bnt  if  snch  applicant  shall  hare  been  initiat- 
ed he  may  If  he  so  electa,  be  placed  on  the 
list  of  social  members,  in  which  event  his 
payment  of  two  dollars  to  the  assessment 
fund  shall  be  retomed  to  him.  •  •  •  The 
right  of  an  initiate  to  Indemnity  under  the 
provisions  of  section  6,  art  XVII,  is  condition- 
ed on  the  issuance  to  him  of  a  certiflcate  of 
membersMp  by  the  Supreme  Executive  Com- 
mittee." The  section  Just  referred  to  pro- 
vides: "If  any  member  of  the  order  (other 
than  a  social  member)  who  has  paid,  when 
due,  all  fees,  fines,  costs,  dues  and  assess- 
ments charged  or  levied  against  Mm  shall 
sustain,  during  the  continuance  of  Ms  mem- 
bership and  while  in  good  standing,  bodily 
injury  effected  through  external,  violent  and 
accidental  means,  which  alone  shall  occasion 
death  •  •  •  the  order  •  •  •  shall 
pay  to  the  person  entitled  thereto  a  anm  not 
exceeding  $S,000,"  etc. 

It  aH)ears  from  these  and  other  pro^'lslons 
of  the  constitution  and  laws  that  the  order 
was  composed  of  two  classes  of  members, 
L  e.,  social  members,  who  were  entitled  to 
all  of  the  social  privileges  of  the  order  but 
because  of  their  undeslrablllty  as  insurance 
risks  were  not  entitled  to  participate  in  pe- 
cuniary benefits;  and  beneficiary  members, 
who  were  entitled  to  participate  in  all  of  the 
privileges  and  benefits  of  the  order.  Fur- 
ther, it  appears  that  applicants  were  to  be 
initiated  before  the  question  of  their  right  to 
partidpate  in  pecuniary  benefits  should  be 
determined;  that  the  final  decision  of  that 
question  was  vested  In  the  Supreme  Execu- 
tive Committee  at  Columbus,  OMo ;  and  that 
no  applicant  should  become  a  beneficiary 
member  until  'the  Issuance  to  Mm  of  a  cer- 
tificate of  membership  by  the  Supreme  Exec- 
utive Committee." 

Crohn  made  application  to  the  local  coun- 
cil at  HntcMnson  for  membersMp  in  the  or- 
der, paid  all  dues  and  assessments  required 
of  him,  and  was  duly  initiated.  His  appU- 
yatlon  followed  the  usual  course  and  was 
acted  upon  by  tbe  Supreme  Executive  Com- 
mittee, which  decided  to  Issue  a  membership 
c^tlficate  to  him.  The  method  of  delivering 
certificates  executed  by  the  committee  was 
prescribed  by  the  laws  as  will  appear  In  the 
following  excerpt:  "The  applications  of  all 
candidates  shall  be  forwarded  to  the  Su- 
preme Secretary  within  ten  days  aft»  each 
candidate  has  been  Initiated,  •  •  •  and 
the  secretary  of  the  Supreme  Council  shall 
iBsue  a  eerttfleate  of  memberahlp  and  for- 


ward the  same  to  the  subordinate  coxmcll  to 
which  said  applicant  may  be  attached,  with 
Instructlomt  for  its  delivery  to  said  member 
unless  the  forwarding  of  such  certificate  be 
ordered  withheld  by  the  Suprone  Executive 
Oommlttee." 

Pursuant  to  tMs  rule,  Crohn's  certificate 
was  forwarded  by  the  Supreme  Secretary  to 
the  secretary  of  the  subordinate  council  at 
Hutchinson  with  instructions  to  deliver  It  to 
Crohn.  I>efendant  knew  that  Crohn  lived  In 
Kansas  City  and  with  that  knowledge  re- 
ceived him  as  a  member  of  the  Hutchinson 
Council.  The  secretary  of  that  council  In- 
closed the  certificate  in  a  letter  addressed  to 
Crohn  at  Kansas  City  and  mailed  the  letter. 
Crohn  received  it  at  Kansas  City,  kept  the 
certiflcate,  and  continued  as  a  member  of  the 
order  in  good  standing  to  the  date  of  Ms 
death,  paying  all  dues  and  assessments  levied 
against  Mm. 

[1]  The  use  of  the  mails  for  the  delivery 
of  the  policy  Into  the  hand  of  Crohn  was  the 
voluntary  act  of  defendant  and  was  not  In 
obedience  to  any  Instructions  or  request  from 
Crohn,  nor  was  it  In  response  to  any  use  by 
Mm  of  that  agency  of  communication.  Had 
It  BO  elected,  defendant  could  have  waited 
until  Crohn  came  to  Hutchinson  to  receive 
the  certiflcate.  It  decided  not  to  wait,  but  to 
send  the  certificate  to  him  at  Kansas  City, 
and  it  had  the  choice  of  a  number  of  differ- 
ent agencies  for  the  transmission  of  the  cer- 
tificate such  as  the  mails,  express  companies, 
or  messengers.  Had  the  local  secretary  at 
Hutchinson,  who  was  charged  with  the  duty 
of  delivering  the  certificate,  carried  it  to 
Kansas  City  himself  and  there  delivered  it 
into  the  hand  of  Crohn,  there  can  be  no 
question  but  that  he  would  have  been  the 
ag^t  of  defendant  performing  an  act  with- 
in the  scope  of  his  agency,  and  that  the  place 
of  delivery  would  have  been  Kansas  City, 
and  not  Hutchinson,  nor  Oolumbus,  OMo.  If 
the  actual  delivery  of  the  certificate  was 
made  by  the  terms  of  the  appUcatlon  a  con- 
dition precedent  to  the  creation  of  liability 
on  the  part  of  defendant  as  an  insurer,  the 
contract  of  Insurance  was  not  complete  until 
such  delivery,  and,  if  the  delivery  occurred 
in  this  state,  the  certificate  would  be  a  Mis- 
souri contract.  Horton  v.  Insurance  Co.,  151 
Mo.  loc.  clt.  620,  52  S.  W.  356. 

[2,  3]  But  it  is  argued  by  defendant  that 
the  d^very  of  the  certiflcate  was  not  essen- 
tial to  the  completion  of  the  contract  of  In- 
surance. The  rule  recognized  In  tMs  state 
is  that  actual  delivery  of  the  policy  to  the 
Insured  Is  not  essential  to  the  validity  of  a 
contract  of  life  Insurance  uMess  expressly 
made  so  by  the  terms  of  the  contract.  If 
this  were  a  case  where  an  unconditional  ap- 
plication for  Insurance  had  been  uncondition- 
ally accepted  by  defendant  at  Its  home  office 
and  the  certificate  had  been  executed  and 
sent  to  the  local  secretary  for  delivery  to 
Crohn,  we  would  hold  that  the  completion 
<tf  tbe  contract  was  not  dependent  on  the  de- 
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Uvay  of  tbe  certificate^  and  tbat  the  con- 
tract became  complete  and  binding  on  the 
acc^tance  of  the  risk  which  ooald  be  ex- 
pressed  In  other  ways  than  by  a  delivery  of 
the  certificate.  This  rule  Is  too  well  settled 
and  familiar  to  require  the  citation  of  an- 
thorltlesL 

[4]  Bnt  It  la  equally  well  settled  that  the 
parties  may  stipulate  that  the  contract  shall 
not  become  binding  until  the  manual  deliv- 
ery of  the  policy  to  the  Insured.  They  may 
agree  that  the  final  act  to  give  validity  to 
the  contract  shall  be  its  actual  d^rery,  and 
when  they  do  the  courts  will  ^ve  effect  to 
such  agreement.  "The  law  Is  that  the  place 
where  the  final  act  occurs  whldi  makes.lt  a 
binding  contract,  la  the  lAace  of  contract, 
and  wnere  an  insurance  contract  Is  not  to 
become  completed  or  fully  executed  until  a 
payment  of  a  premium  uid  delivery,  the 
place  of  payment  and  delivery  will  be  the 
idaoe  of  contract,  evea  though  the  contract 
should  state  the  place  of  the  Insurer's  resi- 
dence should  be  deemed  the  place  of  con- 
tract" tTmbei^r  t.  H.  B.  A..  162  Ho.  App. 
141«  144  8.  W.  898;  Cravens  v.  Insurance 
Oa.,  148  Ma  683,  50  S.  W.  519,  S3  L.  R  A. 
805.  71  Am.  St  Rep.  62&  '*It  is  true  that  a 
binding  contract  of  Insurance  may  be  made 
by  the  making  and  the  acceptance  of  a  prop- 
osition without  the  Issuance  of  a  policy,  the 
policy  not  being  the  contract,  bnt  only  the 
written  statemoit  thereof;  but  it  Is  also 
true  that  the  competency  of  the  parties  to 
expressly  stipulate  when  it  (the  Insurance 
contract)  shall  become  operative  cannot  be 
questioned.* "  M.  W.  A.  v.  Owens  C^ex.  Glv. 
App.)  130  8.  W.  loc  dt  862 ;  Gallop  v.  Roy- 
al Neighbors,  160  S.  W.  1118;  Kirk  v.  W.  O. 
W..  156  S.  W.  30  (not  yet  officially  reported). 

[I]  Turning  to  the  laws  of  the  society 
which  were  made  a  part  of  the  proposal  of 
the  api^cant,  we  find  they  expressly  provide 
that  the  contract  of  insurance  should  not  be- 
come binding  until  the  delivery  of  the  certif- 
icate to  the  applicant  What  other  reason- 
able construction  could  be  given  the  stipula- 
tion that  "the  right  of  Indemnity  •  •  * 
is  conditional  on  the  issuance  to  him  of  a 
certificate  of  membership  by  the  Supreme 
Bxecntive  C!ommlttee?"  The  term  'Issuance 
to  him"  must  be  given  its  usual  slgnlflcance 
to  persons  of  ordinary  int«rllIgeDce,  and  that 
significance  was  to  send  forth  the  certificate 
and  put  It  In  the  hand  of  Crohn.  Perkins 
County  V.  Graff,  114  Fed.  loc.  dt  444,  52 
C.  C.  A.  243;  Brownell  v.  Greenwich,  114 
N.  T.  518,  22  N.  E.  24,  4  U  R.  A.  loc.  dt 
691.  Wns  the  certificate  Issued  to  Crohn  as 
long  as  It  remained  in  the  possession  of  de- 
fendant subject  to  be  recalled  by  the  Execu- 
tive Committee?  We  answer  the  question 
In  the  negative.  Let  us  suppose  that  after 
the  local  secretary  had  mailed  the  certificate 
to  C^ohn  he  had  received  a  telegram  from 
the  committee  canceling  and  recalling  it; 
would  not  this  act  If  communicated  to  Crohn 
befon  he  rectfved  the  letter,  have  bad  the 


^ect  of  preventing  tlie  creation  of  a  con- 
tract of  Insurance,  in  view  of  the  providons 
that.  In  effect,  made  tbe  manual  delivery  of 
the  oertlflcate  a  conditton  precedent  to  a 
contract  of  Indemnity? 

We  hold  that  it  would,  and  In  thla  idew 
we  find  sufficient  support  in  the  tcSlamiag  «£• 
cerpt  from  the  dedsion  of  the  Supreme  Court 
in  Horton  v.  Insurance  Co.,  151  Ho.  loc  dt 
619,  62  B.  W.  300:  "Tba  law  In  regard  to  tbe 
making  ct  contracts  by  mall  la  that  when  a 
letter  containing  a  proposition  Is  forwarded 
by  mall  to  be  accefited  or  declined  In  like 
manner,  If  the  person  to  whom  It  is  address- 
ed uncondUifHiBlIy  accepts  tbe  proposition  1^ 
letter,  and  mails  It  to  the  person  from  whom 
tbe  proposition  came,  the  contract  Is  com- 
plete as  soon  as  the  letter  of  acc^tance  Is 
deposited  in  the  mall.  [Parsons  on  Con- 
tracts (7th  Ed.)  star  page  484.]  The  theory 
of  the  law  is  that  the  party  who  makes  tbe 
propoidtlon  by  mall  and  thus  invites  response 
by  the  same  medium  makes  the  mall  his 
agent  and  when  his  correspondent  places 
the  acceptance  in  the  mall  It  la  the  same  in 
^ect  as  placing  it  in  the  hands  of  him  who 
Invited  it  by  that  meana  Bnt  in  such  ease 
the  letter  of  acceptance  must  pass  out  of  tbe 
writer's  control,  and  be  addressed  to  the  pev^ 
son  who  made  the  ^position,  so  that  he  is 
entitled  to  receive  it  from  the  mail.  Tbis 
does  not  change  the  rule  of  law  that  an  ac- 
ceptance to  be  binding  must  be  communicat- 
ed to  the  proposer;  It  only  makes  the  de- 
posit of  the  letter  of  acceptance,  In  the  mail, 
under  those  drcumstances,  constructive  no- 
tice to  him  who  made  the  proposal  that  his 
offer  has  been  accepted.  Until  there  is  an 
actual  or  constructive  notice  to  the  other 
party  of  the  acceptance.  It  la  still  in  the 
breast  of  the  acceptor  and  may  be  revoked 
before  It  becomes  binding.  Bmner  v.'Wbea- 
ton.  46  Mo.  363;  Lungstrass  v.  Insurance 
Co.,  48  Mo.  201  [8  Am.  Rep.  100].  Actual 
delivery  of  the  policy  was  not  essential  to 
the  consummation  of  the  contract  If  the  com- 
pany had  chosen  to  signify  to  the  insured  by 
other  means  that  his  application  was  ac- 
cepted.  But  the  company  did  not  choose  to 
do  so;  the  first  intimation  that  the  Insured 
had  that  his  application  was  acc^ited,  was 
the  delivery  to  him  of  the  policy.  When  the 
company  resolved  to  accept  the  application. 
It  kept  that  resolution  within  Its  own  breast 
and  took  the  precaution  to  send  the  policy  to 
Its  own  agent  in  Missouri  to  be  delivered  on 
condition  of  payment  of  the  first  premium, 
and  withheld  from  the  insured  notice  of  its 
acceptance.  This  was  simply  a  resolution 
within  itself,  with  no  outward  Indication, 
and  within  its  own  power  to  reconsider  and 
change.  It  was  in  the  power  of  the  company 
to  recall  the  policy  at  any  time  while  It  was 
yet  In  the  hands  of  Its  own  agents,  and  If  the 
death  of  the  Insured  had  occurred  between 
the  time  of  mailing  the  policy  in  New  Yoik 
and  the  time  of  its  delivery  to  him  at  Hume 
In  this  state,  the  company  might  have-  coon- 
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termanded  tbe  order  for  Its  deUvwy  and  es- 
caped liability,  unlew  there  was  sometlilng 
dBe  In  tito  case  In  rtferoice  to  tlie  agent's 
antbority  to  give  such  re«^  and  In  refer 
Mice  to  the  paymoit  of  the  $304,  than  ap- 
pears In  this  record.  We  conclude,  therefore, 
that  the  contract  of  Insurance  was  not  con- 
BDmmated  in  New  York,  because  It  appears 
fftnn  this  record  that  tiie  agent  at  Hume  had 
no  authority  to  bind  the  company  to  a  con- 
tract nt  Insunmce  to  date  tnm  the  accept- 
ance of  the  application  in  New  Tork,  before 
the  delivery  of  the  policy,  and  because  the 
erldenee  does  not  show  that  the  first  pre- 
mium called  for  by  the  policy  was  paid  in 
adronoe  when  the  application  was  made,  and 
because  the  evldutce  shows  that  the  company 
treated  it  as  a  transaction  to  be  consum- 
mated upon  the  delivery  of  the  policy  and 
payment  of  the  premium  in  Missouri,  and  be- 
cause the  Insured  had  no  notice  that  his  ap- 
plication had  been  accepted  until  tbe  policy 
was  delivered  to  tilm.-  Under  these  condi- 
tions, the  contract  was  not  complete  until  the 
policy  was  delivered  in  this  state,  and  there- 
fore it  is  a  Missouri  contract" 

The  mall  service  of  the  United  States  was 
the  agency  selected  by  defendant  for  the  de- 
livery of  the  certificate,  the  contract  of  In- 
surance did  not  become  complete  until  Crohn 
received  the  certificate,  and,  since  the  place 
of  delivery  was  in  this  state,  it  follows  that 
the  d^ense  of  snldde  is  not  available  to 
defendant. 

Much  reliance  Is  placed  by  counsel  for  de- 
fendant on  the  cases  of  Bhodus  v.  Insurance 
Co.,  166  Mo.  App.  281,  137  S.  W.  907,  and 
Norman  v.  U.  C.  T.,  163  Mo.  App.  175,  145 
S.  W.  853.  We  think  the  views  we  have  ex- 
pressed su£aclently  disclose  the  vital  dlffer- 
ence  between  those  cases  and  the  one  in 
hand,  and  It  is  not  necessary  for  us  to  go 
further  Into  the  subject 

The  Judgment  Is  for  the  right  par^  and  is 
afllrmed.  All  concur. 


HABWOOD  V.  NATIONAL  UNION  riBE 
INS.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
April  7,  1913.    Rehearing  Denied 
May  6,  1913.) 

1.  Appeal  and  E^bbos  (8  194*)— Pbesentation 

or  GbOUNDS— NbCEBSITT— PI.BADINOS. 

Plaintiff  in  an  action  on  a  fire  poUi?  can- 
not cfxnplain  on  appeal  of  the  omission  of  the 
answer  to  allege  affirmatively  that  the  warranty, 
tbe  breach  of  which  was  set  up  in  defense  of 
the  action,  was  material  to  tbe  risk ;  it  uipear- 
loff  Uiat  the  whole  case  was  tried  as  If  that 
inne  had  been  made. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1241-1240;  Dec  Dig.  I 
194.»] 

2.  iNSCBAirCB  (I  878*)  —  Feke  IirsuutfcB  — 
Waivxb  or  GoKornoNS. 

Where  a  fire  Insurance  policy  prohibited 
o>iicnrrait  Insuianee  in  excess  of  $1,500,  the 
fact  that  inanred  at  the  time  ot  taking  the 


policy  informed  the  agent  that  he  expected  to 
carrr  concurrent  insurance  to  the  amount  ot 
92,000  does  not  constitute  a  waiver,  for  an 
agreement  Iv  the  agent  of  an  insure  that  a 
tntate  breach  would  be  condoned  and  would  not 
terminate  the  policy  does  not  constitute  a 
waiver. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  968-997;  Dec.  Dig.  |  378.*J 

3.  IlTSUEANCK  <i  892*)  —  FlBB  IlTSUBAHCn  — 

Waives. 

The  retention  by  tbe  insurer  of  the  premium 

paid  by  tbe  insured  does  not  constitute  a  waiver 
of  breach  of  a  warranty  limiting  the  amount  of 
concurrent  insurance,  where  the  insurer  had  no 
notice  of  the  breach. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  il  1041-1066,  1058-1070;  Dea  Dig. 

4.  InBUBANCB  a  336*>  —  FiKE  iHSUnAWCB  — 

Condition — Bbeach. 

Where  a  fire  policy  provided  that  concur- 
rent insurance  should  be  limited  to  (1,500,  the 
insured's  breach  of  that  condition  will  avoid  the 

?olic7,  notwithstanding  Bev.  St  1909,  IS  7024, 
025,  respectively  providing  that  the  warranty 
of  any  fact  or  condition  made  in  an  application 
when  not  material  to  the  risk  Insured  against 
shall  be  construed  as  a  representation  only,  and 
that  the  warranty  of  any  fact  made  a  part  of  a 
policy  not  materially  affecting  the  risk  shall  be 
construed  aa  a  representation,  for  prior  to  the 
passage  of  this  legislation  the  condition  named 
was  construed  as  a  promissory  warranty,  a 
breach  of  which  would  avoid  the  policy,  and  the 
statutes  cited  refer  in  terms  only  to  warranties 
made  at  the  inception  of  the  policy. 

[Bd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  H  8St(-^78 ;  Dec  Dig.  |  SSfL*] 


Ap- 


5.  COUBTS  90*>— Pbecbdehts. 

A  decision  ot  one  of  several  Courts  of 
peals  when  approved  by  the  Supreme  Court 
must  be  followed  by  the  others. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §1  313-321,  351 ;  Dec.  Dig.  |  90.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; A.  A.  Whltsett,  Judge. 

Action  by  W.  E.  Harwood  against  the  Na- 
tional Union  Fire  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Edmund  H.  McTey,  of  Kansas  City,  Nick 
M.  BradlfiVt  of  Warrensburg,  and  Clyde  Tay- 
lor, of  Kansas  City,  for  appellant  J.  W. 
Suddath  &  Son,  of  Warrensburg,  for  re- 
spondent 

JOHNSON,  J.  This  la  an  action  on  a 
policy  of  fire  losurance.  Plaintiff  recovered 
Judgment  in  the  dU^lt  court,  and  defendant 
appalled.  By  the  terms  the  policy  defend- 
ant insured  a  livery  stock  owned  by  plaintiff 
In  Warrensburg  in  the  sum  of  91,000.  The 
policy  was  issued  November  15, 1910,  to  cov- 
er a  period  of  one  year  from  liiat  date,  and 
on  its  face  recited  "$1,500.00  other  insurance 
concurrrat  herewith  permitted."  It  was 
agreed  that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  Indorsed  hereon 
or  added  hereto,  shall  be  .void  U  ttie  Insured 
has  or  shall  hereafter  make  or  procure  any 
other  contract  of  Insurance  whether  valid 
or  not,  on  tbe  property  covered  In  whole  or 
in  part  by  this  policy."    Other  clauses  pro- 


-•For  outer  eases  see  same  to^o  aad  ssotlon  NDMBBB  In  Dec.  Olg.  4  Am.  Dig.  Key-No.  SerlM  *  Bsp'r  ladsxea 
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rUted:  '^Is  oompany  aball  not  be  liable  be- 
yond  the  actual  cash  ralae  of  the  property 
at  the  tliDe  aay  loaa  or  damaxe  occurs,  and 
Uie  losM  or  damafce  shall  be  ascertained,  w 
esUmated  according  to  mdi  actual  cash  val- 
ue with  iffoper  deduction  tar  depredation 
however  caused.  •  *  •  This  company  shall 
not  be  liable  under  this  policy  for  a  greater 
proportion  of  any  loss  on  the  described  prop- 
erty *  *  •  than  the  amount  hereby  li^ 
fturpd  Shall  bear  to  the  whole  Insurance, 
whetlier  valid  or  not,  or  by  solvent  or  in- 
solvent iDHurers,  covering  such  property," 
The  evidence  (tf  the  plalntlfE  shows  that  the 
value  of  the  property  was  |4^16.fl0  and  that 
the  loss  caused  by  the  flre  which  occurred 
September  21,  1911,  was  f3,797^.  Defend- 
ant refused  to  pay  Oie  loss ;  the  refusal  be- 
ing based  partly  on  the  ground  of  a  breach 
by  plaintiff  of  the  sttpnlatlon  relattng  to 
concurreit  Insurance  and  this  suit  followed. 
The  answer  pleads  the  stipulation  and 
plalntUTa  breach  thereof  as  a  complete  de- 
fense to  the  action,  but  does  not  allege  that 
the  stipulattou  (instituted  a  warrontr  ma- 
terial to  the  risk  and  bat  for  which  the  pol- 
icy would  not  have  been  issued.  The  reply 
admits  the  charge  of  overlnsurance,  but 
pleads  a  waiver  and  denies  "that  said  con- 
ditions and  agreements  were  at  are  material 
to  the  risk  insured  against  •  *  *  or  that 
the  failure  to  comply  therewith,  if  plaintiff 
had  80  fttlled,  is  or  would  be  material  to  the 
risk  insured  against"  The  cause  was  tried 
on  the  theory  that  the  questions  of  whether 
or  not  the  conditions  relating  to  other  Insur- 
ance were  in  tlie  nature  of  a  warranty  and 
were  material  to  the  rlidc  were  properly 
raised  by  the  pleadings.  The  court,  adopting 
the  view  of  counsel  for  plaintiff  that  the 
otmdltlon  In  question  was  controlled  by  the 
provisions  of  sections  7024  and  7020,  Rev. 
Stat  1009,  permitted  plaintiff,  over  the  ob- 
jection of  defendant,  to  introduce  expert  ev- 
idence to  the  effect  that  the  overlnsuranoe 
waa  not  material  to  the  risk,  and  in  the  in- 
stmetlcms  to  the  Jury  given  at  the  request 
of  plaintiff  snbmltted  the  question  of  the  ma- 
teriality of  the  overlnauranoe  as  an  issue  of 
fact  Defendant  offered  no  evidence,  but 
stood  in  the  trial  court,  and  stands  here,  on 
Its  demurrer  offered  sit  the  close  of  plain- 
tiff's evidence. 

[1]  Point  Is  made  by  plaintiff  that  the 
omission  of  the  answer  to  allege  afflnuatlvely 
that  the  alleged  warranty  was  material  to 
the  risk  is  ftital  to  the  defense  under  con- 
ttlderatlon.  The  rule  we  applied  in  Dolan  v. 
Insurance  Co.,  88  Ma  App.  loc  dt  67S>  dls- 
Itoses  of  the  point  adversely  to  the  contention 
of  plaintiff:  "Defendaut's  answer  falls  to 
allese  that  the  warranties  set  up  therein 
were  material  to  the  risk  and  but  for  whlidi 
the  policy  would  not  have  been  Issued.  But 
no  objection  was  made  on  that  account,  and 
the  case  was  tried  throughout  on  the  theory 
that  the  Issues  were  made  np.  Plaintiff  him- 
Mtt,  In  Ua  Instractloub  afflrmatlvety  aub-l 


mita  that  question  to  the  Jnry.  It  Is  now 
too  late  to  larist  on  mch  point** 

[>]  It  appears  turn  the  evidence  that  when 
the  policy  In  suit  waa  Issued  plaintiff  bad 
other  Insnnnoe  of  $1,000:  A  week  later  he 
procured  another  policy  of  $1,000,  btlnginc 
the  concurrent  Insurance  to  92,000,  which 
was  9S00  In  excess  of  tluit  allowed  by  the 
Btipnlation  in  question.  Plaintiff  testlfled 
that  he  infwmed  defendant's  agent  at  the 
time  he  agreed  to  take  the  policy  flut  he  ex- 
pected to  carry  other  Insurance  in  the  amount 
of  92,000,  but  afterward  he  accepted  the  pol- 
ity restricting  sndi  tusnranoe  to  91,500  with- 
out protest  and  he  did  not  advise  defendant 
of  the  procurement  of  tlte  later  policy.  The 
evldfflioe  of  plaintiff  titereCore  fidls  to  sup- 
port his  claim  of  walVOT. 

[I]  We  held  in  the  recast  cases  of  Bogera 
V.  Insurance  Go^  105  Ho.  App.  276,  136  S. 
W.  748,  and  Patterson  v.  Insurance  Oc,  164 
Bfo.  App.  1S7,  148  S.  W.  448,  that  an  agree* 
moit  of  the  agent  of  the  Insurer  that  a 
future  breach  by  ttie  Insured  of  <nie  of  the 
stipulations  of  the  policy  would  be  condoned 
and  not  allowed  to  terminate  the  policy 
would  not  oonstltute  a  waiver  of  such  future 
breach,  niere  is  no  Cha^  of  fraud  or  de* 
celt  on  the  part  of  the  agent  and  to  give 
effect  to  sudb  antecedent  oral  ogreemoit 
would  vtolate  the  dementory  rule  that  merg- 
es such  agre^ents  Into  the  written  contract 
Since  It  does  not  appear  that  defendant  bad 
notice  of  the  procurement  of  the  ovorlnsur- 
ance,  we  do  not  perceive  any  good  reason 
for  the  suggestion  that  it  waived  any  rii^t 
reserved  In  the  policy  by  retaining  the  pre- 
mium paid  by  plalntifC  Certainly  a  breadi 
of  a  warranty  or  condltUm  subsequent  by 
the  insured  cfumot  Impose  any  duty  on  Uie 
insurer  to  act  in  disapproval  or  oondonatkm 
of  such  breach  until  the  fact  of  Its  exlstraoa 
becomes  known  to  him.  Having  found  there 
is  no  substantial  teane  of  waiver  In  the  caae^ 
we  turn  to  the  solution  of  the  question  that 
is  the  real  heme  of  contention  between  the 
parties,  L  e.,  the  legal  effect  that  should  be 
accorded  the  agreement  In  the  policy  relat- 
ing to  concurrent  insurance. 

[4, 1]  The  overlnsuranoe  did  not  exist  at 
the  time  of  Oie  delivery  of  the  polhVt  and 
coDsequently  there  had  been  no  mlsrepresen- 
tatlcm  by  plaintiff  as  to  an  existing  fhet 
Counsel  tta  plaintiff  contend  that  the  agree* 
ment  in  so  far  as  It  related  to  future  lnsur> 
ance  fell  under  the  purview  of  sections  7024 
and  7025,  Uev.  Stat  1909,  and  ahould  be  re- 
garded as  a  mere  representatkm  wbitb  could 
not  give  defendant  a  ground  of  fOTfeltnra 
unless  It  were  material  to  the  risk,  and  that 
the  question  of  such  materiality  is  presented 
by  the  evidence  as  Involving  an  Issue  of  fact 
for  the  Jury  to  determine. 

On  the  other  hand,  counsel  for  defendant 
argue  that  the  egreemokt  In  Ite  relation  to 
the  present  qnestlon,  was  unaffected  by  those 
statutes  and  should  be  construed  as  a  proDi- 
lasory  warranty  la  the  nature  of  a  eondltloa 
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nbseQnoit,  and  that  tbe  breach  of  the  cod- 
diUon  forfeited  the  policy,  regardless  of  all 
other  considerations.  Farther,  counsel  say 
tliat  "even  If  it  were  the  law  of  the  case  that 
plalDttfTa  violation  of  the  contract  after  the 
same  was  made  must  materially  affect  the 
tlak  before  It  avoided  the  policy,  yet  the 
court  sboold  have  declared  as  a  matter  of 
law  that  tbe  admitted  breach  thereof  did  ma- 
terially affect  the  risk  and  that  tbe  policy 
was  Toid." 

The  statutes  thus  discussed  were  enacted 
In  1897  and  appear  in  the  BevUdon  of  1899 
as  sections  7973  and  7974.  First  we  shall  In- 
quire into  the  c<Histruction  the  law.  prior  to 
this  enactment,  gave  to  stlpalations  in  flre  In- 
surance policlM  relating  to  concurrent  insur- 
ance. They  were  regarded  and  treated  as 
warranties  and  not  as  mere  representations; 
without  r^rd  to  the  Question  of  the  actual 
^ect  on  tbe  rlak  of  a  breach  of  such  an 
agreement,  the  cases  h^  as  a  matter  of 
law,  tliat  orerinsurance  In  any  substantial 
sum  bdng  made  material  to  tbe  risk  by  the 
agnuuent  of  the  partiee  should  be  treated  as 
tbe  tneadi  of  a  warranty  and  as  a  fbrfdture 
of  the  policy.  In  Huttdilnson  t.  Insurance 
Co.,  21  Ma  97,  64  Am.  Dec.  218,  tte  Supreme 
Court  said:  "A  warranty,  in  the  law  of  in- 
anrnnce,  is  a  written  stlpnlatltni  in  the  poli- 
cy, applicable  either  to  matters  jnesent  or  fu- 
ture^ and,  in  the  former  case,  Is  called  an  af- 
flrmatlTe,  and  in  the  latter,  a  promissory, 
warranty.  And  the  policy  being  signed  by 
tlie  undawriters  only,  these  warranties  are 
made  effectual  by  treating  them  as  condi- 
tions precedent,  upon  the  truth  or  falflllment 
of  which  the  entire  contract  depends.  •  •  * 
Underwriters  rely  more  upon  the  Interest 
than  the  morals  of  the  Insured  for  protection 
against  the  carelessness  of  owners  In  the 
preserratlon  of  the  insured  property,  and 
therefore  always  leave  a  sufficient  amount 
nncovered  by  the  policy  to  make  it  the  into'- 
est  of  the  insured  to  take  proper  care  of  It 
To  enable  them  to  do  this,  It  Is  necessary,  of 
course,  that  they  should  be  informed  whether 
the  property,  upon  which  they  are  about  to 
take  the  risk,  is  covered  by  any  existing  pol- 
icy, and.  if  so,  to  what  extent;  and  that  their 
risk  may  not  afterwards  be  Increased  with- 
out their  knowledge  or  consent,  by  the  subse- 
quent act  of  the  insured,  In  covering  his  re- 
maining Interest,  either  wholly  or  partially, 
with  additional  policies,  from  other  under- 
writers, this  stipulation,  looking  not  only  to 
the  present,  but  to  the  future  condition  of 
the  property  In  reference  to  other  Insurance 
upon  it,  and  the  consequent  Increased  risk  on 
the  part  of  the  underwriters,  is  inserted  as  a 
condition  in  the  policy." 

It  will  be  observed  that  this  opinion  re- 
gards a  promissory  warranty,  1.  e.,  the  prom- 
ise of  the  insured  not  to  overlnsure  the  prop- 
erty  In  the  future,  as  a  condition  precedent 
In  the  recent  case  of  Mathews  r.  Modern 
Woodmeo,  236  Mo.  326,  139  S.  W.  161.  Ann. 
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das.  1912D.  488,  the  Supreme  Court  speak  of 
such  a  promise  as  a  promissory  warranty  in 
the  nature  of  a  condition  subsequent,  but  this 
difference  Is  immaterial  to  the  present  in- 
quiry. Whether  a  condition  precedent  or  sub- 
sequent, the  courts  of  this  siat%  In  a  number 
of  decisions,  beginning  with  the  Hutdilnson 
Case  and  ending  with  the  Mathews  Case, 
have  held  uniformly  that  a  stipulation  re- 
stricting concurroit  Insurance  la  a  warranty 
presumed  In  law  to  be  material  to  die  rlak 
and' that  any  aubstantlal  breadi  of  such  war- 
ranty ipso  facto  would  wwk  a  forfdtnre. 
Dolan     Insunuice  Oo.,  anpra. 

Turning  to  tbe  enactment  of  1897  (sections 
7024  and  702S,  Ber.  Stat  1909).  we  And  It 
has  been  constmed  by  hoth  the  Suprone 
Court  and  the  St  Louis  Court  of  Appeals  as 
having  Hie  effect  of  conTerttng  Into  a  mere 
represoktatlon  a  stipulation  relating  to  etrttt- 
ing  facts  which  before  had  been  treated  by 
the  courts  as  a  condition  precedent  bat  not 
as  affecting  tbe  construction  of  executory 
warranties.  As  Is  said  1^  the  St  IjOuIb  Oburt 
of  Appeals  In  Hoover  t.  Insnrance  do.,  98 
Ma  App.  Ill,  69  S.  W.  42:  "It  cannot  be 
claimed  successfully  that  the  Btlpulatl<m  on 
which  defatdant  rellM  (m  this  aj^ieal  is  de- 
feated by  proTlalons  of  the  act  <tf  1897  al- 
ready quoted.  Tlte  flnt  section  of  that  act 
relating  to  warranties  or  ccmdltlonB  In  appli- 
cations for  Insurance  has,  obviously,  no  bear- 
ing on  the  fiicta  at  bar.  The  second  section 
comes  nearer  to  the  &cts  of  the  present  liti- 
gation; but  it  does  not  In  our  opinion,  avoid 
the  terms  of  the  already  quoted  stipulation 
on  which  the  defendant  counts.  The  word 
'condition,'  In  the  second  section  of  the  afore- 
said law  of  1897,  Clearly  refers  to  facts  ex- 
isting, or  said  or  supposed  to  exist  at  the 
time  the  policy  la  made.  The  fact  that  the 
matters  referred  to  in  that  section  are  to  be 
deemed  and  construed  as  'representations 
(mly*  clarifies  the  meaning  of  the  word  'con- 
dition' as  used  In  the  (Q)enlng  lines  of  that 
section." 

This  view  of  the  statutes  is  expressly  ap- 
proved by  the  Supreme  Court  In  Mathews  v. 
Modem  Woodmen,  supra,  where,  in  constru- 
ing a  statutory  provision  relating  to  life  in- 
surance, to  the  effect  that  "no  misrepresenta- 
tion made  in  obtaining  or  securing  a  poUcy 
of  Insurance  •  *  •  shall  be  deemed  ma- 
terial," ete.,  tbe  opinion  says:  "The  phraseol- 
ogy Is  Inapt  to  cover  promises  referring  to 
the  future  and  to  be  kept  or  broken  after  the 
policy  takes  effect  A  provision  of  somewhat 
similar  character  In  the  statute  relating  to 
flre  insurance  has  been  construed  that  way. 
Hoover  v.  Insurance  Co.,  ©3  Mo.  App.  Ill  [G9 
S.  W.  42]." 

This  positive  approval  of  the  Hoover  Case 
makes  It  a  binding  authority  which  we  must 
follow.  The  statutes  do  not  cover  promissory 
warranties  or  executory  agreements.  Coun- 
sel for  plaintiff  argue  that  the  Hoover  Case, 
in  effect,  is  overruled  by  the  St  Louis  Court 
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ot  Appeals  In  Uie  later  case  of  Bnrge  t.  In- 
sorance  Co.,  100  Mo.  App.  244,  80  S.  W.  342. 
There  is  no  vital  coufllct  between  the  two 
cases.  In  tbe  Barge  Case  the  policy,  which 
covered  a  stock  of  mercbaudlse.  provided 
that  the  total  tnsnrance  on  the  stodt  shoald 
not  exceed  three-fonrths  of  Its  valne.  The 
dispute  was  not  r^rdlng  the  amount  of  the 
stock  when  tbe  policy  was  Issued,  but  a  for- 
feiture was  claimed  on  the  ground  that  at 
the  time  of  the  fire  the  total  Insurance  ex- 
ceeded three-fourths  of  the  value  of  the 
Htock.  As  is  said  In  the  oi^nioD,  the  question 
was  "whether  the  limitation  in  this  contract 
against  insnrance  in  excess  of  three-fourths 
of  the  value  of  the  stodc  bonnd  the  proprie- 
tors never  to  let  their  insnrance  on  tbe  stock 
exceed  three-fourths  of  Its  value  under  pen- 
alty of  forfdtlng  th^  right  to  indemnity  if 
a  loss  occurred."  The  court  properly  an- 
swered this  question  in  the  native,  as  did 
this  court  in  the  later  case  of  Surface  v.  In- 
Airance  Co^  157  Mo.  Ai^  S70»  138  S.  W.  SiSZ, 
where  we  say:  "Tbe  courts  of  tbis  state  very 
properly  have  disapproved  the  theory  that  the 
statute  requires  the  insured  to  keep  his  In- 
surance within  the  ttiree-fourths  limit  Prop- 
erty of  all  kinds  nxne  or  less  le  nbjeet  to 
depredation  and  to  fluetnatlons  in  nurket 
value.  Especially  is  tbis  true  of  stocks  of 
merchandise  whldt,  in  addition  to  ordinary 
depredation  and  diange  In  market  valo^  nn- 
dergo  daUy  alteratlottB  from  purdiases  and 
sales.  It  is  a  matt^  of  common  knowledge 
that  merchants  carry  much  heavier  sto<^  at 
some  periods  of  tbe  year  than  at  others,  and 
tbe  law  does  not  contemplate  the  absnrdity 
of  compelling  them  to  preserve  a  fixed  mar- 
gin between  the  valne  of  tbetr  stocks  and  the 
Insurance  carried,  llierefore,  as  Judge  Nor- 
tool  observed  in  Stevens  v.  Insnrance  Oo.,  120 
Mo.  App.  loc.  dt  108  toe  B.  W.  090]:  The 
section  of  the  sUtute  quoted  renders  the  pol- 
icy on  chatty  valued  only  in  so  f^  as  It 
precludes  tbe  company  from  denying  tbelr 
value  as  mentioned  when  the  Insurance  was 
written,  and,  aside  from  this,  it  does  not  In- 
fluence the  question  in  the  least  Howerton 
V.  Insurance  Co.,  106  Ma  App.  576,  80  S.  W. 
27;  Burge  Bros.  v.  Insurance  Co.  [106  Mo. 
App.  244,  80  S.  W.  342;  Gibson  v.  Insurance 
Co.]  82  Mo.  App.  515.' " 

Bnt  In  tbe  present  case,  as  In  the  Hoover 
Case,  the  subject  of  insurance  was  not  a 
stock  of  merchandise  subject  to  constant 
changes  and  fluctuations  In  value,  bnt  per- 
sonal property  Intended  to  be  kept  by  the  In- 
sured during  the  period  of  the  insurance. 
The  policy  is  a  valued  not  an  open  policy, 
and,  since  the  rules  of  the  Burge  and  Surface 
Cases  are  peculiar  to  cases  where  the  subject 
of  insurance  Is  being  constantly  changed  by 
losses  and  additions  resulting  from  sales  and 
purchases,  they  have  no  application  to  cases 
that  are  devoid  of  such  features. 

It  follows  from  what  we  have  said  that 


the  issue  of  whether  or  not  the  breach  of  the 
prondsBory  warranty  was  material  to  tlie 
risk  is  not  germane,  and,  ednce  tbe  excess  in- 
surance was  a  BDbstantlal  amonnt,  tbe  conrt 
should  have  tadd  tbe  policy  forfeited  and 
peremptorily  directed  a  verdict  for  defend- 
ant 

The  Judgment  Is  revised.  AU  coracnx. 


BT7TLED0S  T.  8WINMET  eC  aL 

(Eausaa  City  Court  at  Anpeala  Miwowt 

April  7,  191S.  Befaesrfaig 
D^ed  May  5.  10ia) 

1.  Appkal  ako  Ebbos  a  934*)— yxsnxci^Br- 

IDXRCE— BeVIEW. 

Tbe  court,  on  appeal  from  a  jndgmeat  Car 
plaintiff,  wilt  confine  its  conrideratioD  uf  the 
conflicting  evidence  to  its  phase  most  favoraUe 
to  plaintia  in  determining  whether  plaintiff  fail- 
ed to  make  a  ease  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8777-8781,  3*^;  Dw. 
Dig.  ^934.*] 

2.  Mabtrr  aito  Sebvatt  (S  280*)— I^nuar  n 
SsavAnT  —  CoNTBXBUTOBT  NxauaKNCB  — 
Question  for  Jubt.  . 

Whether  a  lineman,  injured  by  falling  from 
an  electric  I^ht  and  power  pole,  was  guilty  of 
contributory  negligence  in  cboosii^  a  dangerous 
course  in  preference  to  a  safer  one,  held,  nnd» 
tbe  evideDce,  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1090.  1092-1132; 
Dec.  Dig.  I  289.  •) 

3.  Masteb  and  Sebvant  ({  229*)— Injuxt  to 

SEBVANT— CONTBIBUTOBT  NEOLKHNCE. 

An  employ^,  who  acted  with  the  care 
an  ordinarily  careful  workman  in  a  given  aitua- 

tion,  was  not  guilty  of  negligence,  though  be 
failed  to  measure  up  to  a  higher  standard  of 
efficiency. 

[Ed.  Xote. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  074,  6S3;  Dec  Dig.  f 
229.*] 

4.  Mastkb  and  Sbbtant  (i  289*)— Injttbx  to 
Sbbtani^-Gohtbibutobt  NEOuanrCE. 

A  lineman,  who,  when  in  the  act  of  falling 
from  an  electric  light  and  power  pole,  caught 
bold  of  pins  to  save  himself,  was  not  guilty  of 
contributory  negllgoice  as  a  matter  of  law 
merely  becanse  ttie  pins  were  not  fnmlahed  fw 
the  use  of  employ^ 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1000.  1092-1132; 
Dec  Dig.  I  289.*] 

5.  Masteb  and  Sebvant  (S  289*)— Xhjurt  to 
Sebvant— CoNTBiBUTOBT  Neolioence. 

Though  the  primary  purpose  of  cross-arms 
on  eleetrie  light  and  power  poles  is  not  to  son- 
port  linemen  climbing  the  poles,  a  lineman  Is 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  because  he  attempted  to  ose  a  cross- 
arm  in  making  an  ascent,  where,  in  the  instal- 
lation and  mamtenance  <n  lines,  cross  arms  are 
need  by  linemen  as  means  of  inpport 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1089,  1090,  1092-1132; 
Dec.  Dig.  I  289.*] 

6.  Masteb  and  Sbbtant  ({  220*)— Injubt  Tfr 

Servant— AssuuPTioN  or  Risk. 

Where  an  employer  failed  to  exercise  rea- 
sonable care  to  provide  a  lineman  with  a  rea- 
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aonably  safe  cron-ann,  the  Unemui  did  not  as- 
mme  the  risk  of  injary  from  the  breaking  of 
the  cTose-arm  becaose  of  defecti  open  to  diecov- 
ery  by  the  exercise  of  reasonable  care,  though 
the  risks  of  injury  from  the  weakening  of  wood 
Iv  internal  decay,  the  presence  of  which  wiU 
escape  detectim  under  a  reasonably  careful  In- 
spection,  are  aasnmed. 

r^d.  Kote.— Fot  odieT  cases,  see  Master  and 
Servant,  Gent  Dig.  H  654-687;  Dse.  Dig.  | 
226.*] 

7.  UAffnB  ARO  Skbtaht  (SI  119,  286*)— Obu- 
QATiON  or  Habtkb— Sah  Puce  TO  Woke. 
The  law  which  reqaires  a  master  to  fur- 
nish a  serrant  with  a  reasonably  safe  place  to 
work  applies  to  electric  light  and  power  com- 
panics  and  their  serrants;  bnt  a  company  may 
Impose  on  its  linemen  the  dnty  of  making  their 
own  inspection  and  of  naing  their  own  judg- 
ment in  determining  whether  It  is  safe  to  climb 
a  given  pole. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semut,  Cent  Dig.  fi  210.  710-722;  Dec  Dig. 
li  119^  m*] 

&  MASna  AMD  SnTAltT  24R*>— IirjUBT  TO 

SnvANT— Nbguobrcb-hSvidenob. 

Where  a  lineman  was  ordered  by  the  fore- 
man  to  climb  an  electric  light  and  power  pole 
to  do  a  rush  job,  and  the  foreman  knew  that  the 
linmian  bad  neither  the  means  nor  the  time  to 
inspect  tb«  pole  and  ooss-anns,  the  foreman's 
order  was  an  assurance  that  the  cross-arms 
were  reasonably  safe  for  the  use  the  foremHO 
moat  have  expected  the  lineman  would  make 
of  than,  and  the  gnestion  of  Uie  negligrat  taSX- 
ure  to  famish  him  a  safe  place  to  work  was  for 
the  jury. 

[Ed.  Note. — For  other  case^  see  Master  and 
Servant,  Cent  Dig.  ||  682.  77&-788;  Dec.  Dig. 
I  24S.*] 

9.  Tbial  (i  191*)  —  iNBTBUonoNa  —  Igkobino 
Issues. 

Wbere,  In  an  action  (or  Injartes  to  a  line- 
man by  his  faU  from  an  electric  light  and 
power  pole,  doe  to  the  breakiitf  of  a  cross-arm, 
the  evidence  was  conflictiDg  as  to  whether  the 
lineman  had  the  means  and  time  for  Inspection, 
and  the  evidence  of  the  employer  showed  that 
Unemen  were  charged  with  tiie  Auts  of  inspect- 
log  cross-arms  for  defects,  a  charge  that  it  was 
not  the  duty  of  the  lineman  to  inspect  for  dan- 
gers, but  all  that  was  required  of  him  was  that 
he  dionid  use  his  senses  in  the  position  assiicn- 
ed  him,  and  that,  as  to  dangers  not  apparent 
to  him  and  not  ioherent  to  the  employment,  he 
could  rely  on  the  judgment  of  the  employer  for 
the  safety  of  his  position,  was  erroneous,  as  as- 
suming as  proved  the  lineman's  claims. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {i  4:XM31,  435 ;  Dec.  Dig.  «  lUl.^] 

Appeal  from  Clrcait  Court,  Pettis  County; 
HopUns  B.  Shaln,  Judge. 

Action  by  Frank  W.  Butledge  against  XI  F. 
Swinn^  antl  another,  receivers  of  tbe  Se- 
dalla  Light  &  Traction  Company.  From  a 
jndgment  for  plaintiff,  defendants  appeal. 
Berersed  and  remanded. 

George  F.  Longan,  of  Sedalla,  and  Seddon 
it  HoUand,  of  St  Louis,  for  appellants. 
Chas.  B.  Yeater  and  Montgomery  ft  Mont- 
gomoT,  all  ot  Sedalla,  for  respondent 


JOHNSON,  J.  Pl&lntur.  tbe  servant  of 
defendants,  received  personal  injuries  while 


In  tbe  discbarge  of  duties  pertaining  his 
employment  and  sued  to  recover  the  result- 
ant damages,  on  tbe  ground  that  his  in- 
juries were  caused  by  negligence  of  defend- 
ants in  failing  to  exercise  reasonable  care 
to  furnish  him  a  reasonably  safe  place  In 
which  to  work.  The  answer  is  a  general  de- 
nial and  a  plea  of  contributory  negligence. 
Tbe  cause  Is  here  on  the  appeal  of  defend- 
ants from  a  judgment  for  $5,000  recovered 
by  plaintiff  In  the  circuit  court 

Defendants,  as  the  receivers  of  the  Sedalla 
Llgbt  &  Traction  Company,  were  engaged  In 
tbe  business  of  manufacturing  and  selling 
electricity  for  lighting  and  heating  purposes 
in  the  city  of  Sedalla.  High-power  currents 
of  electricity  were  transmitted  over  pole 
lines  owned  and  maintained  by  defendants, 
and  at  certain  places  such  currents  were 
run  into  transformers,  where  tAey  were  di- 
vided into  numerous  weaker  currents,  eaeh 
of  whlcb  was  thence  transmitted  to  its  place 
of  consumption.  One  of  these  transformers 
was  on  a  pole  at  the  northwest  corner  of 
Second  street  and  Vermont  avenue.  The 
pole  was  SO  feet  blgh,  and  carried  four  crosa- 
arms  near  tbe  top.  The  first  three  from  tbe 
bottom  were  attached  to  tbe  west  side  of  the 
pole  and  faced  west  The  top  or  "buck" 
cross-arm  was  attached  to  the  sontb  side  of 
tbe  pole  and  faced  south,  whldi  position 
placed  It  at  right  angles  to  tbe  other  three. 
The  first  cross-arm  was  19  feet  8  inches 
above  the  sidewalk,  and  carried  two  electric 
light  wires  on  the  pins  next  tbe  pole.  Tbe 
second  was  2  feet  4  inches  higher,  and  had 
four  vacant  pbia.  It  carried  the  transfor- 
ms, which  was  cylindrical  In  shap^  weighed 
150  pounds,  and  was  on  the  west  aide  of  tbe 
pole.  The  third  cro8»«rm  was  6  feet  higher, 
and  carried  two  high-power  wires  connected 
with  the  transformer  by  "Jumpw"  wires, 
which  were  close  to  the  pole  and  ran  down 
Its  east  side  into  the  transformer.  The  buck 
arm  was  8  or  10  Inches  above  the  last-men- 
tioned cross-arm.  A  "secondary"  llgbt  wire 
ran  up  the  pole  Into  the  transformer  from 
the  bottom  cross-arm,  wbere  it  was  attached 
to  the  pole  pin. 

Defendants  had  found  It  necessary  to  re- 
place the  transformer  on  this  pole  with  one 
of  larger  capacfty,  and  tbelr  superintendent, 
on  the  day  of  the  Injury,  ordered  tbe  fore- 
man to  "take  the  boys  down  and  change  that 
transformer  *  *  *  If  you  have  time  to 
get  through  with  it,"  which  meant  that  the 
change  should  be  made  without  interfering 
with  the  service  to  consumers.  To  complete 
tbe  work  that  day  required  haste,  and  the 
foreman,  In  ordering  the  men  to  do  the 
work,  told  them,  "we  have  got  to  hurry,  so 
as  not  to  interrupt  the  service  of  consumers." 

Plaintiff  was  one  of  the  workmen  the  fore- 
man took  with  him.  He  was  an  experienced 
lineman,  and  it  was  his  task  to  climb  to  the 
top  of  the  pole  and  do  the  work  there  neces- 
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sary  to  effect  the  substitution.  The  new 
transformer  was  34  Inches  long,  In  the  form 
of  a  cylinder,  IS  inches  In  diameter  at  the 
top,  and  weighed  250  pounds.  The  pole  lean- 
ed slightly  towards  the  east,  and  plaintiff 
climbed  up  on  Its  west  side.  He  carried  a 
block  and  falls,  which,  with  Its  ropes,  weigh- 
ed 50  pounds,  and  only  such  tools  as  be 
needed  in  making  the  change.  He  wore  spurs 
and  a  safety  belt  The  insulation  of  some 
of  the  wires  strung  on  the  pole  was  in  a  de- 
fective condition,  and  he  was  compelled  to 
avoid  contact  with  such  wires.  He  climbed 
to  the  top  of  the  old  transformer,  and  stood 
on  it  while  he  lashed  the  hoisting  apparatus 
to  the  third  cross-arm.  He  testified  that  In 
going  VP  the  pole  he  carefully  looked  at  the 
croBs-anns  and  observed  no  ^gn  of  decay  or 
weakness  In  tbem.  He  noticed  that  the  buck 
arm  was  new,  and  evidently  bad  been  recent- 
ly put  on.  Further,  he  noticed  that  the  in- 
Bulatltm  of  the  Jumper  wires  waa  defecttve* 
and  that  be  would  have  to  be  careful  to 
avoid  them.  He  descended  over  Uie  trans- 
former to  a  point  which  bnragbt  hia  shoul- 
ders on  a  level  wltb  its  top.  His  weight 
rested  on  his  spurs,  and  be  put  bis  safety 
belt  around  the  pole.  He  had  already  at- 
tached the  hoisting  rope  to  a  ring  in  the  top 
of  tbe  transformer,  and  on  aasumlng  tbe 
position  Just  described  called  to  tbe  fore- 
man to  "let  her  rid^"  which  meant  that  tbe 
men  below  should  raise  and  unhook  the 
transformer  from  tbe  cross-arm  and  lower  it 
to  the  ground.  This  was  done,  and  the  new 
transformer,  which,  as  stated,  was  larger  and 
heavier  than  tbe  old,  was  hoisted  and  book- 
ed onto  tbe  cross-arm  In  the  place  of  the  old. 
After  completing  this  task  plaintiff  started 
to  climb  to  tbe  top  of  the  transformer  to 
unloose  the  block  and  falls  from  the  third 
cro^arm.  He  concluded  that  the  trausfor- 
•mer  was  too  large  an  obstacle  to  climb  over, 
and  after  detaching  the  safety  belt  from  the 
pole  proceeded  to  climb  around  the  north 
side  of  the  transformer.  He  leaned  over 
towards  the  north,  and  with  his  left  hand 
seized  the  second  cross-arm  (the  one  to  which 
the  transformer  was  attached),  at  a  point 
about  In  the  middle  of  the  arm.  The  wood 
looked  sound,  but  had  rotted  in  the  Interior, 
and  the  shell  crumbled  under  his  grasp  and 
he  started  to  fall.  To  save  himself  he 
grasped  the  pole  pin  with  his  right  hand,  but 
it  broke  off  under  the  surface  of  the  cross- 
arm.  Still  falling,  he  clutched  the  end  pin 
with  his  left  hand,  but  It  split  the  end  of 
tbe  rotten  cross-arm  and  pulled  out.  He  fell 
to  the  sidewalk,  sustaining  the  Injuries 
which  are  the  subject  of  this  controversy, 

[11  One  of  the  most  important  confilcts  at 
the  trial  was  over  the  subject  of  the  method 
defendants  had  adopted  and  applied  for  the 
performance  of  the  elementary  duty  they 
owed  their  linemen  of  exercising  reasonable 
care  to  furnish  them  a  reasonably  safe  place 
in  wblcb  to  work.   Tb«  nbstance  of  tbe 


evidence  of  defendants  is  that  cross-arms 
and  pins  were  not  Intended  to  be  used  by 
linemen  for  purposes  of  climbing  and  sup- 
port, and  that  when  linemen  were  aent  out 
to  work  on  poles  they  were  charged  with 
the  duty  of  making  their  own  insi>ectioa. 
The  evidence  of  plaintiff  is  to  the  contrary, 
and  since  the  Jury  resolved  all  controverted 
issues  of  fact  in  favor  of  plaintiff,  and  the 
principal  questions  we  are  called  upon  to 
determine  arise  from  the  contention  of  de- 
fendants that  plaintiff  failed  to  make  a  case 
to  go  to  the  Jury,  we  shall  confine  our  con- 
sideration of  the  evidence  to  its  phase  most 
favorable  to  the  pleaded  cause  of  action. 

The  method  of  work  followed  by  defend- 
ants thus  Is  described  In  the  evidence  of 
plaintiff:  Ordinarily,  when  work  was  b^g 
done  at  the  top  of  a  pole,  it  was  the  duty 
of  the  top  man  to  make  such  inspection  of 
the  cross-arms,  pins,  wires,  etc.,  as  his  op- 
portunity reasonably  afforded,  and  to  report 
to  the  foreman  any  defecto  discorered  by 
him;  but  the  foreman  WmHrtf  was  charged 
with  tbe  duty  of  Inspecting  tbe  plant  and  of 
making  such  repairs  aa  the  superintendent 
would  order  him  to  make.  Genmlly  tbe 
foreman  accompanied  the  linemen  sent  oat 
to  make  repairs  or  replacements  and  direct- 
ed th«ir  activltlea  In  such  instances  a  line- 
man who  ascended  a  pole  would  not  stop  to 
inspect  it,  bat  would  rely  on  tbe  express  or 
implied  assurance  of  the  foreman  that  It 
was  safe  for  him  to  climb  tbe  pole.  On  oc- 
casions when  the  foreman,  for  some  reason, 
such  as  illness,  did  not  go  with  the  mai,  the 
superlntoidait,  so  platotlff  states,  ontUned 
the  work  and  told  plaintiff  "what  be  was  to 
look  out  for."  At  times,  but  not  frequoitly, 
plaintiff  was  sent  out  to  work  alone^  under 
directions  to  make  bis  own  inspections  and 
use  bia  own  Judgment;  bat  tbe  sum  of  all 
tbe  evidence  of  plaintiff  on  tbe  subject  of 
inspectloi  Is  that  the  foreman  was  the  In- 
spector, and,  that,  when  he  was  in  charge 
of  a  repairing  gang,  the  top  man  was  not 
expected  or  permitted  to  do  inspection  work, 
except  at  the  top,  to  discover  defects  that 
would  not  be  observable  from  the  ground. 
As  stated,  the  work  in  question  was  "a  rush 
Job,"  performed  under  the  eyes  of  the  fore- 
man. The  tools  he  ordered  plaintiff  to  take 
did  not  include  tools  for  testing  wood  to  dis- 
cover tbe  presence  of  internal  decay.  The 
foreman  knew  plaintiff  could  not  discover 
such  defects  in  the  cross-arms,  and  in  order- 
ing him  to  the  top  of  the  pole  without  warn- 
ing him  of  the  presMice  of  such  defects  the 
foreman,  in  effect,  assured  him  that  the  place 
was  reasonably  safe,  l^ls  assurance  was 
confirmed  by  the  appearance  of  the  buck 
arm,  which  disclosed  that  It  had  been  put 
on  recently,  ana  therefore  indicated  that 
the  lineman  who  had  done  that  work  tiad 
Inspected  tbe  cross-arms  for  Internal  decay 
and  bad  found  them  sound. 

[I,aj  After  the  injoiy  of  plaintiff,  tbe  fore- 
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muk  dlmbed  the  pole  to  detacb  the  faolstliv 
amwntna  from  the  third  cross-arm.  When 
be  reached  the  transfonxier,  he  did  not  at- 
tempt, as  plaintiff  had  done,  to  go  around 
it,  but  climbed  over  It,  and  stood  on  Its  top, 
while  he  unloosed  the  fasteniog.  Mnch 
stress  Is  laid  on  this  fact  by  counsel  for  de- 
faidant;  who  insist  that  plaintiff  was  gnllty 
In  lav  of  contrlbntopy  n^ligence  In  choos- 
tag  m.  dangerous  course  in  preference  to  a 
sate  one  But  we  think  the  issue  thus  raia* 
ed  was  onft  of  fact  for  the  Jury  to  solve. 
Obviooaly  an  obstacle  of  the  dimensions  and 
shape  of  the  transformer  was  most  dlfflcolt 
to  sarmount  mtttj  belt  eoold  not  be 
used,  and  the  support  of  the  spun  bad  to 
be  abandoned  while  the  climber  drew  him- 
self oTer  ttie  cylbider.  Expert  dlmbm  must 
dUTn  In  struigth,  agtUty,  ccmfldence,  and 
coniage,  and  Uw  Infiermce  la  reasonable  that 
plaintiff,  in  attempting  to  swing  around  the 
tranBformer,  selected  the  only  possUile  course 
tbat  conld  be  followed  in  safety  by  a  line- 
man of  ordinary  attainments.  Foremen  usu- 
ally are  selected  on  account  of  their  snperi- 
or  aUlity,  skill,  and  Judgment,  and  it  would 
not  be  a  fair  rule  to  hold  as  a  matter  of  law 
that  an  ordinary  workman  must  equal  his 
foranan  In  iffoflclency.  The  legal  question 
In  all  audi  cases  Is  this:  Did  the  injured 
workman  act  with  the  care  and  prudence 
that  should  characterize  the  conduct  of  an 
ordinarily  careful  and  prudent  workman  In 
the  given  situation?  If  he  did,  he  should 
not  be  called  negligent  because  he  failed  to 
measure  up  to  a  higher  standard  of  efficiency. 

[4]  Couns^  for  defendant  further  argue 
that  cross-arms  and  pins  are  placed  on  poles, 
not  to  carry  human  weight,  but  to  support 
wires,  cables,  and  other  equipment,  and 
therefore  that  it  was  negligence  per  se  for 
plaintiff  to  put  them  to  a  use  for  which  they 
were  not  Intended,  and  in  addition  argue 
that,  if  linemen  were  in  the  habit  of  making 
such  improper  use  of  cross-arms  and  pins, 
the  attendant  risks  of  Injury  were  natural 
risks  of  the  employment  assumed  by  th^. 
Imbued  with  this  theory  of  the  case,  counsel 
further  contend  that  the  petition  is  fatally 
defective,  because  "there  is  no  allegation 
that  the  cross-arms  and  pins  were  designed 
or  Intended  to  bear  the  weight  of  linemen, 
and  no  allegation  that  they  were  not  reason- 
ably safe  for  the  purposes  for  which  they 
were  designed  or  Intended." 

This  argument,  so  far  as  It  relates  to 
plaintlff'a  use  of  the  pins,  may  be  dismissed 
with  the  observation  that  plaintiff  did  not 
attempt  to  use  tbem  as  an  aid  to  his  ascent 
He  was  in  the  act  of  falling  when,  like  a 
drowning  man  grasping  at  straws,  he  clntch- 
ed,  in  desperation,  at  anything  that  came 
within  his  reach.  A  person  in  Immiaent 
danger  of  great  bodily  injury  cannot  be 
condemned  for  acting  on  the  natural  Im- 
pulses of  the  Instinct  of  s^-preservatlon. 


In  support  of  the  argument  that  plaintiff 
was  making  an  improper  use  of  the  cross- 
arm,  and  was  injured  either  by  his  own 
negligence  or  by  <me  of  the  inherent  risks  of 
his  ^ploymoit,  defendants  greatly  rely  on 
the  decision  of  the  Supreme  Court  In  Roberts 
V.  Telephone  Co.,  166  Mo.  370,  at  page  380, 66 
S.  W.  1S5,  at  page  167.  wherein  It  la  said ; 
"^e  defendant  did  not  Insure' tiie  safety  of 
its  employes.  It  was  bound  only  to  use  rea- 
sonable and  ordinary  care  to  provide  for  them 
a  safe  place  to  do  their  work,  and  they  as- 
sumed the  ordinary  risks  of  the  employment 
in  which  they  were  engaged.  The  cross-arms 
on  telegtai^  poles  manifestly,  from  th^ 
usual  sise  and  strength,  are  not  intended  to 
bear  tite  whole  wtight  of  any  venion,  and 
yet  the  evidence  shows  that  peraons  ei^MEed 
In  fixing  them  and  placing  wires  upon  tbem 
do  sometimes  rest  their  weight  upon  them. 
It  must  always  be  a  hasardoua  vttitnre  for 
a  man  to  alt  on  the  outer  aid  of  one  of  these 
cross-arms,  engaged  to  pounding  near  the 
end  with  a  hammer.  When  the  arm  Is  new 
and  perfect,  Oils  may  be  done  with  safety. 
But  it  must  always  be  attended  with  great 
danger,  and  It  la  nuneeessary,  as  the  work 
can  be  done  wlthont  resting  the  whole  weight 
upon  the  arm." 

[f]  There  is  nothing  to  that  decision  that 
denounces  as  negligence  to  law  the  use  of  a 
crosB-arm  by  a  lineman  as  an  aid  to  pole 
cllmbtog  or  as  a  place  of  support,  where 
such  use  Is  necessary  to  the  proper  discharge 
of  a  duty  of  his  service.  Concede  that  the 
primary  purpose  of  cross-arms  ts  not  to  sup- 
port human  weight,  neither  is  the  primary 
object  of  a  telephone  or  electric  light  pole 
to  bear  such  burdens.  But,  In  the  tostalla- 
tlon  and  maintenance  of  pole  lines,  poles 
must  be  climbed,  and  cross-arms  must  be 
and  always  have  berai  used  by  linemen  as 
means  of  support  In  this  Instance  the  fore- 
man, when  he  unloosed  the  block  and  falls 
from  the  third  cross-arm,  stood  on  the  trans- 
former, which  was  supported  by  the  very 
cross-arm  that  further  out  from  the  pole  had 
shelled  off  to  platotlff's  hand.  We  have  al- 
ready shown  that  plaintiff  was  compelled  to 
use  the  cross-arm  to  ascend  to  the  top  of  the 
transformer.  It  would  be  a  strange  rule, 
and  one  not  recognized  to  any  of  the  cases 
to  this  stote,  that  would  allow  a  master  to 
send  a  servant  toto  a  place  of  work,  and  ab- 
solve him  from  the  duty  of  exercising  reason- 
able care  with  respect  to  the  means  of  access 
he  knew  the  servant  would  be  compelled  to 
use,  for  the  reason,  forsooth,  that  such  to- 
strumentalities  were  not  primarily  totended 
for  such  use.  Defendants  must  be  held  to 
have  known  that  plaintiff  would  be  compelled 
to  follow  the  course  he  was  pursutog  when 
he  fell,  and  plaintiff  cannot  be  held  negli- 
gent to  law  fr<nn  the  m^  fact  that  he  at- 
tempted to  use  the  cross-arm  In  making  his 
ascent. 
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[I]  Tbe  daty  was  on  d^endants  to  exercise 
reasonable  care  to  provide  plaintiff  with  a 
reasonably  safe  cross-arm,  and  U  we  should 
find  that  the  evidence  of  plaintiff  shows  that 
a  negligent  breach  of  that  duty  was  tbe  sole 
cause  of  the  Injury  there  would  be  no  place 
in  the  caae  for  the  application  of  the  rule  of 
assumed  risk.  It  Is  a  matter  of  common 
knowledge  that  wood  sometimes  will  become 
weakened  by  internal  decay,  tbe  presence 
of  which  will  escape  detection  under  a  rea- 
sonably careful  Inspection.  Bisks  of  injury 
from  such  defects  were  risks  assumed  by 
plaintiff  as  a  part  of  bis  contract  of  employ- 
ment; but  defects  open  to  discovery  by  the 
exercise  <tf  reasonable  care  cannot  be  classed 
as  assumed  risks,  and  since  the  evidence  of 
plaintiff  tends  to  show  that  the  defect  In 
question  would  have  been  discovered,  had 
reasonable  care  been  exercised,  the  Issue  of 
assumed  risk,  so  far  as  the  consideration  of 
the  demurrer  to  the  evidence  is  concerned, 
must  be  treated  as  settled  adversely  to  the 
position  of  defendants. 

[7]  The  whole  case  finally  turns  on  the 
question  of  whether  or  not  the  duty  of  In- 
specting the  cross-arm  in  this  Instance  could 
have  been,  and  In  fact  bad  been,  imposed  by 
defendants,  the  masters,  on  plaintiff,  the 
servant  It  is  argued  by  defendants  that  It 
had,  and  consequently  that  the  injury  was 
the  direct  result  of  the  breach  by  plaintiff 
of  one  of  the  duties  of  his  employment  As 
is  said  by  the  Supreme  Court  In  Corby  t. 
Telephone  Co.,  231  Mo.  .loc.  dt  436,  132  S. 
W.  718:  "The  law  of  master  and  servant 
applies  as  well  to  telephone  companies  and 
their  servants  as  It  does  to  ell  masters  and 
their  servants.  There  is  no  excelptlon  to  this 
rule,  that  we  know  of,  which  requires  the 
master  to  furnish  the  servant  with  a  reason- 
ably safe  place  In  which  to  labor."  And, 
further,  the  familiar  rule  Is  applied  in  that 
case  that  the  master  cannot  escape  his  bur- 
den by  shifting  it  to  the  shoulders  of  his 
servants.  Counsel  for  plaintiff  seem  to  think 
that  we  expressed  the  view  in  Miller  v.  Tele- 
phone Co.,  141  Mo.  App.  462,  126  S.  W.  187, 
that  the  service  of  a  telephone  lineman  was 
controlled  by  different  rules  from  those  usu- 
ally pertaining  to  the  relation  of  master  and 
servant;  but  this  is  an  erroneous  view  of 
that  decision.  We  held  that,  In  cases  where 
the  company  included  in  the  duties  of  its 
lineman  that  of  making  his  own  Inspections 
and  of  using  his  own  Judgment  in  determining 
tbe  question  of  whether  or  not  it  would  be 
safe  to  climb  a  given  pole,  that  the  lineman 
assumed  the  risks  of  injury  arising  from  the 
natural  decay  of  the  poles  and  their  applianc- 
es as  inherent  risks  of  the  employment;  but 
we  assumed  as  a  matter  of  course  that  a  tele- 
graph or  telephone  company  owed  its  serv- 
ants the  duty  of  reasonable  care  to  furnish 
them  a  reasonably  safe  place  In  which  to 
work.  But  to  make  safe  an  unsafe  place  re- 
quires that  some  one  must  inspect  and  repair 
tbe  defective  plaoa^  and  tbe  rule  is  well  settled 


that  a  servant  employed  to  do  that  kind  of 
work  assumes  the  risks  of  injury  that  in- 
here In  tbe  defects  he  is  employed  to  dis- 
cover and  remedy.  We  held  In  tbe  Miller 
Case  that  a  Uneman  might  be  onployed  iu 
the  dual  capacity  of  making  unsafe  places 
safe  and  of  working  in  them  after  he  had 
made  them  safe ;  that  the  company  was  not 
compelled,  "before  sending  a  lineman  to  work 
on  a  pole  which  has  been  In  service  long 
enough  to  be  affected  by  decay,  to  send  au- 
other  servant  to  inspect  the  pole,  but  ordi- 
narily [L  e..  In  cases  where  he  sends  the  serv- 
ant out  with  full  authority  to  use  his  own 
Judgment]  is  Justified  in  relying  on  the  line- 
man making  his  own  Inspection."  We  found 
in  that  case  that  the  company  had  not  Impos- 
ed the  duty  of  inspection  on  the  lineman,  and 
had  committed  a  breach  of  Its  duty  of  rea- 
sonable care  to  furnish  him  a  reasonably  safe 
place  in  which  to  work. 

The  same  view  of  tbe  law  is  expressed  In 
the  Corby  Case,  as  will  appear  In  the  fol- 
lowing quotation:  "Of  course,  as  before  sug- 
gested, where  two  or  three  linemen  are  sent 
out  on  an  equal  footing  along  a  tel^hone 
line  to  Inspect  and  make  such  repairs  of 
defects  In  the  poles  and  wires  as  they  may 
discover,  or  which  may  have  been  iwlnted  out 
to  tbem,  tbe  master  would  not  be  liable  to 
any  of  them  for  Injuries  sustained  in  conse- 
quence of  said  defects,  for  the  obvieus  reason 
that  they  would  be  representing  both  tbe 
company  and  themselves  In  such  matters, 
and  would  be  executing  the  work  according 
to  their  own  plans,  knowledge,  and  Judgment 
and  not  under  the  supervision,  orders,  and 
directions  of  a  foreman,  representing  the 
master.  In  such  a  case,  strictly  speaking, 
the  relation  of  master  and  servant  does  not 
exist— the  so-called  servant  while  he  is  an 
employe,  being  his  own  boss,  and  not  under 
the  charge  of,  nor  subject  to  tbe  orders  or 
control  of,  tbe  employer,  nor  has  he  the  ri^t 
to  assume  that  the  employer  will  inspect  tbe 
premises,  or  that  the  place  to  be  furnished 
him  tn  which  to  work  will  be  reasonably 
safe,  for  the  reason  that  he  was  employed 
for  the  express  purpose  of  making  the  In- 
spection and  repairing  all  defects  dlsooTwed 
by  him,  or  pointed  out  by  others." 

[I]  Applying  the  rules  announced  in  these 
cases  to  the  facts  before  us,  we  must  hold 
that  the  evidence  of  plaintiff  supports  his 
pleaded  cause  of  action.  He  was  sent  up  the 
pole  by  the  vice  principal  of  defendants  un- 
der circumstances  that  deprived  him  of  the 
means  and  opportunity  of  inspecting  tbe 
cross-arm  for  latent  defects.  Presumably  the 
pole  and  its  attachments  had  been  recently 
inspected  and  found  to  be  in  good  condition, 
and  in  ordering  him  to  the  top  to  do  a  rush 
Job,  and  knowing  that  he  had  nether  the 
means  nor  time  for  a  comprehensive  Inspec- 
tion, the  orders  and  actions  of  the  foreman 
told  blm  as  plainly  as  words  could  have  told 
him  that  the  cross-arm  was  reasonably  safe 
for  the  use  the  foreman  must  have  antki- 
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pated  be  would  make  of  it  The  case  is  anal- 
ogous la  principle  to  the  Uiller  Case,  and  we 
hold,  as  we  did  in  that  case,  that  plaintiff 
sustained  his  burden  of  proof,  and  was  enti- 
tled to  go  to  the  jury  on  the  Issue  of  w'hether 
a  negligent  breach  of  his  master's  duty  to- 
wards him  was  the  sole  cause  of  his  Injury. 
The  demurror  to  the  evidence  was  properly 
oTermled. 

[f]  We  find  prejudicial  error  in  the  in- 
stmctions  gtren  at  the  request  of  plaintiff. 
The  evidence  as  a  whole  discloses  a  sharp 
oontrorersy  over  all  of  the  constitutive  facts 
of  plaintiff's  cause  of  action.  The  evidence 
of  defendants  tends  to  show  that  plaintiff 
bad  sufficient  tools  and  ample  time  to  make 
the  necessary  inspection  of  the  cross-arm; 
that  the  foreman  bad  to  dep^d  on  the  re- 
ports of  top  linemen  for  Information  respect- 
ing hidden  defects  In  cross-arms,  and  that 
plaintiff  was  diarged  with  the  duty  of  In- 
specting that  cross-arm  while  at  the  top  of 
the  pole.  We  may  summarize  the  evidence 
of  defendants  by  saying  It  discloses  that 
plaintiff,  when  at  the  top  of  the  pole,  was  in 
a  place  where  he  was  left  free  to  use  his  own 
Judgment,  and  where,  to  borrow  an  expres- 
sion from  the  Corby  Case,  he  was  "his  own 
bona,  and  not  under  the  charge  of,  nor  sub- 
ject to  the  orders  or  control  of,  the  employ- 
er." In  defendants'  view  of  the  facts,  the 
foreman's  presence  at  the  foot  of  the  pole 
was  not  the  presence  of  the  master  at  the 
top.  There  plaintiff  was  supreme — was,  in 
fact,  his  master's  vice  principal,  charged 
with  the  duty  of  inspecting  the  cross-arm  for 
Invi^le  defects,  and  the  foreman,  for  all 
practical  purposes,  as  well  might  have  been 
in  China  as  at  the  foot  of  the  pole.  In  view 
of  this  wide  divergence  In  the  evidence,  It 
was  error  for  the  court  to  tell  the  Jury,  as  it 
did,  that  without  condition  or  qualification 
**lt  was  not  the  duty  of  the  plaintiff  on  his 
own  motion  to  make  a  comprehensive  In- 
spection of  said  pole  and  the  attachments 
thereon  to  detect  dangers,  •  •  •  that  all 
that  was  required  of  plaintiff  on  said  occa- 
sion was  that  he  use  his  senses  In  the  posi- 
tion assigned  him,  and  •  *  *  that  as  to 
dangers,  if  any,  not  to  him  apparent,  and 
not  Inherent  to  the  employment  (whi^  lat- 
ta  are  such  as  the  defendants  could  not  dis- 
cover in  the  exercise  of  ordinary  pmdrace  by 
the  ordinary  tools  used  for  Inspection),  the 
plaintiff  bad  a  right  to  rtiy  on  the  Jud^ent 
of  his  employes  for  the  safety  of  Ub  posi- 
tion." 

The  instructions  assumed  as  proved  plain- 
tiff's version  of  the  contested  and  most  im- 
portant Issues  of  fact  In  the  case,  via.,  wheth- 
er m  not  plaintiff  had  the  means  and  time 
for  making  a  comprehensive  Inspection,  and 
as  a  lineman  having  such  opportunity  waa 
bound  by  the  dnties  of  his  enq>lQyment  to 
make  such  inspection. 

For  this  error,  the  Judgment  ia  rerersed, 
and  the  cause  remanded.  All  concur. 


POUDBB  T.  OOLTIN. 

(Kanaaa  Olty  Court  of  Appeals.  MisiOttri. 
April  21,  1918.) 

1.  MOBTOAOEB  (I  249*)— BELEASS^FkAUD. 

A  nurginal  release  of  a  deed  of  trust  by 
one  as  assignee  of  the  note  secured  is  void ;  the 
note  presented  to  and  canceled  by  the  recorder 
at  the  time  being  a  frandulent  duplicate,  and 
tbe  one  making  the  release  not  being  the  bolder 
or  owner  of  toe  genuine  note,  ana  having  no 
authority  from  its  owner  to  make  the  release. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  607-077;  Dec  Dig.  {  249.*} 

2.  UoBTOAaU      414*)  —  FOBEOLOSUBS  ~  YOID 

A  deed  ot  trust  may  be  foreclosed  hy  the 
holder  of  tbe  note  aecureo  without  his  first  hav- 
ing set  aside  an  attempted  onaathorised  release 
by  a  holder  of  a  fraudulent  duplicate  of  the 

note. 

[Ed.  Note.— For  other  cases,  see  Mortgsges, 
Cent.  Dig.  U  1202-1209;  Dec.  Dig.  |  414.*! 

3.  Appeal  akd  Ebbob  (i  854*)— OioiniDS  or 
Decision  or  Lowbb  Coubt. 

The  court's  statement  of  why  it  granted 
a  new  trial  being  capable  of  two  constructions, 

one  giving  three  reasons  therefor,  the  other  one 
reason,  tmsed  on  &e  other  two,  the  former,  be- 
ing adopted  by  both  parties,  will  be  adopted 
by  the  court  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  S40S,  3404,  S406-8424, 
8427-8480;  DeclMg.  I  864>] 

4.  New  Tbial  (|  70*>— Gboundb— iNDErzHUB- 
NEss  or  Pboot. 

It  is  no  reason  for  granting  plaintiff  a  new 
trial.  In  a  suit  to  enjoin  foreclosure  of  a  deed 
of  trust,  that  the  proof  as  to  defendant's  own- 
ership of  the  note,  by  virtue  of  which  he  seeks 
the  foreclosure,  is  Indefinite ;  no  question  being 
raised  in  pleadings  or  evidence  as  to  his 
ownership,  but  tbe  reu  issue  being  whether  bis 
note,  or  one  by  virtue  of  vhicb  the  deed  of  trust 
was  rdeased,  was  the  genuine  note  secured,  and 
he  having  made  a  prima  fade  showing  of  owner- 
ship. 

[Ei.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  142,  143 ;  Dec.  Dig.  {  70.*] 

6.  New  Tsiai.  (8  87*)— Gkounds. 

That  the  case  was  not  tried  aa  efficiently  as 
might  be  is  DO  ground  for  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  il  174,  17B;  Dec.  Dig.  {  87.*] 

tt.  Appeal  and  Ebbob  d  1016* >— Re  view— 
EonrtT  Case. 

Though  in  an  equity  case  the  appellate 
court  can  weigh  tbe  evidence  and  determine  the 
cause  for  itself,  yet  the  trial  court  haying 
certified  that  it  was  not  satisfied,  but  that  a 
rehearing  should  be  granted  In  the  interest  of 
justice,  and  having  granted  plaintiff  a  new  trial 
ou  the  ground  that  the  judgment  was  not  jus- 
tified by  the  evidence,  and  there  being  much  un- 
certainty in  the  testimony  in  support  of  tbe 
judgment,  its  action  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i|  3860-3870;  Dec  Dig.  | 
1015.*J 

7.  EBtopPBL  (I  62*)— Knowledge— Reliance. 

Defendant  cannot  be  estopped  to  assert  bis 
rights  under  a  note ;  it  not  being  shown  he  had 
knowledge  of  plaintiff's  course,  or  that  plaintiff 
was  induced  or  led  to  change  his  position 
tluongh  anything  defendant  did  or  failed  to  do. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  81 121-125,  127;  Dec.  Dig.  8  52.*1 
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Appeal  from  Ctrcalt  Court,  Jackson  Ooan- 
ty;  O.  A.  Lucas,  Judge. 

Suit  by  H.  C.  Pouder  against  F.  E.  Golvln. 
From  an  order  granting  plaintiff  a  new  trial, 
defendant  appeals.  Affirmed. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
Olty,  for  appeUant  Cowherd,  Ingrabam, 
Durham  A  Morse,  of  Kansas  City,  for  re- 
^ondent. 

TRIMBLE,  J.  Injunction  to  prevent  a 
fbrecloBure  by  defendant,  who  clainis  to  be 
the  owner  and  holder  of  the.  note  desolbed 
In  and  secured  by  a  deed  of  trust  The  coiirt 
found  for  defendant  and  disnilsiied  the  blU, 
bat  granted  a  new  trial.  From  this  order 
defendant  appealed. 

The  deed  of  trust  tn  question  wu  executed 
June  10,  recorded  June  22,  1903,  and  was 
given  to  secure  a  note  of  even  date  therewith 
for  $2,000  due  fire  years  after  date  with  In- 
terest coupons  attached.  The  whole  trouble 
between  the  parties  to  this  suit  grows  out 
of  the  fraudulent  conduct  of  the  beneficiary, 
Arthur  iS.  HowelL  He  was  a  dealer  In  real  i 
estate,  building  houses  In  Kansas  Glty  and . 
borrowing  various  sums  of  money  from  dif- 1 
ferent  sources.  To  secure  these  loans  he 
would  have  his  brother  execute  a  note  to 
him  and  secure  It  by  deed  of  trust.  Having 
a  note  payable  to  himself  and  thus  secured, 
he,  In  some  manner,  would  obtain  the  execu- 
tion of  a  duplicate  note,  genuine  as  to  signa- 
ture, but  fraudulent  in  that  It  could  be  ne- 
gotiated as  being  secured  by  the  deed  of  trust 
recorded  as  security  for  the  origlnaL 

At  some  time,  not  known  when,  Howell 
prepared  a  duplicate  of  the  note  secured  by 
the  deed  of  trust  above  mentioned,  so  that 
there  were  two  notes  in  exlsten(»  each  ap- 
parently secured  by  the  deed  of  trust  Under 
one  of  these  notes,  the  deed  of  trust  was 
released  on  the  margin  of  the  record  June 
4, 1909,  by  B.  C.  Howard  as  assignee.  There- 
after auother  deed  of  trust  was  placed  on 
the  property,  under  foreclosure  of  which 
plaintiff  purchased  and  became  tbe  apparent ; 
owner.  Defendant  as  the  owner  and  holder 
of  the  other  uote  apparently  secured  by  the 
deed  of  trust  of  June  10,  19C3,  began  fore- 
closure thereof,  whereupon  plaintiff  brought 
this  action.  The  question  is:  Which  is  the 
genuine  note  and  which  the  ftaudulent  dupli- 
cate? 

[1,  2]  If  the  note  presented  to  and  canceled 
by  the  recorder,  at  the  time  of  the  marginal 
release  by  Howard  as  assignee,  was  the 
fraudulent  duplicate,  then  such  release  was 
void,  since  he  was  not  the  holder  nor  owner 
of  the  note  secured  and  had  no  authority 
from  the  true  owner  to  make  the  release. 
Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560,  44 
8.  W.  754,  ©4  Am.  SL  Rep.  567;  Joerdens  v. 
Schrlmpf,  77  Mo.  383;  Brown  v.  Koffler,  133 
Mo.  App.  494,  118  S.  W.  711;  Rl[dey  Bank  v. 
Life  Ins.  Co.,  145  Mo.  142,  47  S.  W.  1.  And 
defendant  can  foreclose  said  deed  of  trust 


without  first  having  the  attempted  release 
set  aside.  Authorities,  supra.  On  tbe  other 
hand,  if  the  note  now  held  by  defendant  la 
the  genuine  note  described  tn  and  secured  by 
the  deed  of  trust,  defendant  is  entitled  to  fore- 
close without  regard  to  the  release  made  by 
Howard.  So  that  the  all-important  queation 
at  the  trial  was:  Which  was  the  graolne 
note? 

[3]  The  court  sustained  the  motion  for  new 
trial  "fbr  the  reason  that  tbe  court  is  of  the 
opinion  that  the  Judgment  rendered  In  this 
ease  was  not  Justified  by  tbe  evidence^  A 
transcript  of  tbe  evidence  has  been  made  and 
submitted  to  the  court,  and  on  reading  tlie 
same  the  court  Is  of  the  (pinion  that  tlie 
proof  that  Colvln  was  the  bona  flde  bolder 
and  owner  of  the  Indebtedness,  and  by  rea* 
son  of  that  authorized  to  demand  a  fore* 
closure  of  the  property,  is  Indefinite  and  does 
not  sufficiently  establish  that  fact  The  case 
was  not  as  efficiently  tried  aa  it  ml^t  have 
been,  and  the  court  Is  of  tbe  opinion  In  tbe 
interest  of  Justice  that  there  should  be  a  re- 
hearing of  tbe  matter."  This  may  mean  that 
the  Judgment  was  not  Justified  by  the  evi- 
dence ieeauie  the  proof  as  to  CSolvin'a  bona 
fide  ownership  of  tbe  note  was  indeflniteL 
Or  it  may  mean  that  tbe  Judgment  Is  against 
the  weight  of  the  evidence;  and  the  IndeS- 
uiteness  of  the  proof  as  to  Colvin>  oinier- 
sblp  and  the  Inefficiency  of  the  trial  are 
stated  as  additional  reasons  why  a  new  trial 
should  be  had.  We  prefer  to  adopt  this  last 
construction,  since  It  Is  tbe  one  adopted  by 
counsel  on  both  sides.  Aa  thus  construed, 
the  court,  in  effect,  gives  three  reasons  for 
ordering  a  new  trial:  First,  because  the  judg- 
ment is  against  the  weight  of  the  evidence; 
second,  because  the  proof  as  to  Colvin's  own- 
ership of  the  note  was  indefinite ;  and,  third, 
because  tbe  case  was  not  as  efiSdently  tried 
as  It  might  have  been. 

[4]  Tbe  second  reason  given  is  not  a  good 
one,  since  no  question  was  raised  either  In 
the  pleadings  or  in  the  evidence  as  to  Col- 
vin's ownership.  Prima  fade,  he  made  a 
clear  showing  of  ownership,  and  doubtless 
one  reason  why  no  more  convincing  or  defi- 
nite showing  was  made  was  because  the  bona 
fides  of  the  ownership  was  not  brought  In 
question  even  Indirectly.  If  It  be  said  that 
be  was  required  by  the  nature  of  the  case 
to  show  his  ownership  of  tbe  note,  he  did 
this  sufficiently  to  entitle  him  to  a  Judgment 
so  far  as  the  bona  fides  of  his  ownership  Is 
concerned. 

[i]  The  third  reason  Is  not  a  good  one 
because,  If  a  Judgment  can  be  set  aside  for 
the  reason  that  the  case  was  not  tried  as 
efficiently  as  it  might  have  been,  tben  few 
Judgments  would  stand.  And  such  a  rule 
would  invite  Inefficiency  and  carelessness.  If 
the  case  was  ineffldentiy  tried.  It  is  not  ap< 
psrent  on  the  record;  but,  even  if  It  was,  this 
wotild  be  no  ground  fw  a  new  trlah 

£•]  This  brlnsi  w  to  a  oonsideratton  of  tbe 
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niDBlnlBg  ground,  to  wit,  tbat  Qie  Jndj^nent 
vaa  not  justified  by  tbe  evidence;  If  tills 
does  not  mean  tbat  tbe  Judgmmt  Is  against 
tbe  weight  of  tbe  evidence.  It  does  mean  that 
tbe  evidence  Is  not  soffldent.  In  the  opinion 
of  tbe  trial  court,  to  sustain  the  Judgm^t. 

As  tbls  Is  an  equity  case,  we  are  not  bound 
hj  the  findings  of  the  trial  court,  but  can 
weigh  the  testimony  and  decide  for  ourselves 
if  the.  testimony  it  sutficiently  atronff  and 
dear  to  definitely  antteer  vital  4fue«(ton 
<fi  the  caae.  Tbat  question,  as  stated  before, 
la:  Which  Is  Qie  genuine  note  secured  by  tbe 
deed  of  trust! 

In  support  OF  the  contention  tbat  bis  is 
the  genuine  note,  defendant  claims  that  the 
deed  of  trust  and  note  were  In  tbe  handwrit- 
ing of  and  drawn  up  by  Mrs.  C  H.  R.  Mc- 
Elroy  under  the  direction  of  ber  husband, 
who  tooli  tbe  acknowledgmmt  as  notary. 
And  McEtroy  IdentlfleB  defendant's  note  as 
being  In  bis  wife's  handwriting.  Defendant 
traces  said  note  from  the  time  of  Its  execu- 
tion until  It  came  Into  bis  possession  as  fol- 
lows :  On  the  day  the  deed  of  trust  was  re- 
corded June  22,  1903,  Arthur  H.  How^l  bor- 
rowed t8,000  from  tbe  Pioneer  Trnst  Com- 
pany and  put  up  as  collateral  five  notes  se- 
(nired  by  deeds  of  trust,  one  of  which  is 
eibown  to  be  a  "Howell  note  for  $2,000."  i 
Tbls  note,  whether  it  be  the  genuine  or  the  | 
duplicate  note,  remained  with  tbe  FloDeer  i 
Trust  Company  until  October  9,  1903,  when,  I 
according  to  the  company's  books,  the  |8,- ! 
OOO  note  was  paid  off  and  the  collateral  re- 
leased, and  presumably  it  was  turned  back 
to  Arthur  M.  Howell.  G.  H.  R.  McElroy,  for 
defendant,  t^tlfles  tbat  be  on  October  8, 
1903,  purchased  from  Howell  the  $2,000  note 
and  on  the  same  day  transferred  It  to  his 
sister-in-law,  Mrs.  Alllne  H.  Hendley,  of  Lex- 
ington, Ky.  She  as^gned  It  to  McElroy,  Mc- 
Elroy  assMed  It  to  Lydia  McCbord,  and  she 
in  turn  assigned  It  back  to  McElroy  on  June 
24,  1908.  And  said  note  was  in  the  posses- 
sion of  these  parties  in  Kentucky  and  of  Mc- 
Elroy  until  some  time  In  1908,  when  McEl- 
roy took  it  to  the  Bank  of  tbe  Republic  and 
allowed  it  to  be  put  up  as  collateral  for  a 
loan  made  by  said  bank  to  said  Arthur  M. 
Howell.  At  this  time  there  was  only  about 
$750  due  on  the  note;  Howell  having  paid 
back  to  McElroy  all  due  thereon  except  said 
balance.  Said  note  was  thus  held  by  the 
Bank  of  the  Republic  until  It  was  taken  up 
by  the  J.  S.  Chick  Investment  Company  on 
September  17,  1908,  and  held  by  it  as  collat- 
eral security  for  a  loan  made  by  it  to  Arthur 
M.  Howell.  Tbis  loan  was  afterwards  re- 
newed, and  the  Chick  Company  continued  to 
hold  tbe  said  note  as  collateral  until  it  was 
sold  to  tbe  defendant  on  December  20,  1011, 
In  order  to  pay  said  loan.  It  would  appear 
from  tbe  above  recital  that  a  clear  and  un- 
broken chain  had  been  shown  in  tlie  owner- 
ship of  the  note  now  held  by  defendant  from 
the  time  of  Its  execution  down  to  the  institu- 
tion of  the  suit    And  It  assumes  tbat  tbe 


note  put  np  as  odlateral  wltii  ttie  Pioneer 
Trust  Company  on  June  1903,  was  the 
genuine  note  and  the  same  note  bought 
McEln^  and  sold  by  him  to  Mrs.  Hendl^. 
Ttiere  are  some  ftu^  however,  wbkb  seem 
to  cast  doubt  upon  tbls.  McElroy  says  be 
bought  the  note  traia  Howell  October  8, 1903, 
while  the  Pioneer  Company's  books  show 
tbat  Howell  got  It  released  as  collateral  from 
that  company  on  October  9, 1908.  Defendant 
explains  this  by  showing  that,  If  Howell  paid 
off  bis  $8,000  note  after  banking  hours  on 
October  Btb.  he  may  have  received  his  $2,000 
note  wbldi  be  sold  to  McElroy  on  tbe  after- 
noon of  that  day,  but  the  transaction  would 
not  show  on  tbe  Pioneer's  book8*untU  the9tb. 

The  most  conflicting  thing  about  the  whole 
matter  Is  that  McEbroy  says  he  did  not  puz^ 
chase  the  note  from  Howell  until  October  8, 
190S,  and  that  on  the  same  day  he  sold  ot 
assigned  It  to  MxB.  Hendley  in  Kentucky,  and 
that  It  remained  in  the  possession  of  tiie 
Kentucky  people  and  of  himself  until  he  took 
It  to  the  Bank  of  the  Republic  But  tlie  in- 
dmrs^mt  on  the  back  of  the  note  shows 
that  Arthur  M.  Howell  on  June  19,  lOOS,  as- 
signed It  to  Alllne  H.  Hendley.  If  this  note, 
three  days  before  the  deed  of  trust  securing 
it  was  recorded,  was  aadgned  to  Mrs.  Hend- 
ley, it  could  not  have  been  the  one  put  up 
with  the  Pioneer  Company  as  collateral  <m 
June  22,  1903.  .^In,  although  McElroy 
claims  to  have  obtained  possesion  of  defend- 
ant's note  October  8,  1903,  and  he  and  Ms 
Kentucky  relatives  held  It  until  some  time  in 
1908.  yet  on  February  19, 1901.  Howell  again 
borrowed  $2,000  from  tbe  Pioneer  Company 
and  put  up  as  collateral  a  note  Identical  In 
terms  with  the  one  defendant  now  holds.  So 
that  McElroy  Is  either  mistaken  In  his  testi- 
mony, or  tbe  note  first  put  up  as  collateral 
with  the  Pioneer  Company  was  not  the  gen- 
uine note,  or  there  were  two  dupUeate  notes 
one  of  which  was  with  the  Pioneer  Company 
at  one  time  and  another  at  another  time. 
So  that,  as  the  evidence  now  stands,  it  Is 
uncertain  whether  defendant's  note  is  the 
genuine  one,  or  whether  the  note  which  was 
presented  to  the  recorder  when  the  release 
was  made  was  genuine.  Under  these  circum- 
stances, after  the  trial  Judge  has  bad  an 
opportunity  to  study  the  evidence,  he  says 
that  he  is  of  the  opinion  that  tbe  Judgment 
is  not  Justified  by  the  evidence  and  that  'in 
the  Interest  of  Justice  there  should  be  a  re- 
hearing." In  other  words,  the  evidence  is 
not  sufficient  to  satisfy  his  conscience  that 
a  righteous  Judgment  should  be  based  upon 
it  The  granting  of  a  new  trial  is  peculiarly 
within  the  province  of  the  trial  court  where 
It  is  granted  on  tbe  ground  of  the  insufficien- 
cy of  the  evidence.  And  although  the  appel- 
late court  has  the  power  In  an  equity  case 
to  weigh  the  evidence  and  determine  the 
cause  for  Itself,  It  should  not  do  so  where 
the  vital  question  at  Issue  is  left  uncertain, 
and  the  trial  Judge  certlQes  that  hfs  Judicial 
conscience  is  not  satisfied,  but  that  a  rehear- 
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<Hff  thould  he  granted  <n  the  intere»t  of  fut- 
ttce.  If  the  trial  Judge's  conscience  Is  not 
satfsfled,  and  a  new  trial  may  result  In  a  cor- 
rect solution  of  the  disputed  question  of  tact, 
or,  at  least  render  uncertainty  less  uncertain, 
ougbt  not  the  appellate  conrt  to  leave  the 
cause  to  a  new  trial  rather  than  attempt  to 
finally  decide  the  case  on  the  testimony  as  It 
appears  In  cold  and  Immobile  type?  We 
think  It  should,  unless  we  can  clearly  see 
that  the  trial  court  Is  mistaken  as  to  the 
law  or  in  his  rlew  of  the  evidential  weight 
of  the  testimony.  But  the  testimony  in  sup- 
port of  the  Judgment  contains  much  uncer- 
tain^. Defendant's  case  rests  lai^ely  on  the 
testimony  of  ^cElroy,  who  Is  either  mistak- 
en as  to  when  he  got  the  note  or  as  to  what 
note  was  put  up  with  the  Pioneer  Company, 
or  as  to  what  note  be  got 

It  Is  true  McBlroy  says  the  deed  of  trust 
and  the  giennlne  note  were  In  his  wife's  han'd- 
wrltlng;  but  he  destroys  the  force  of  this 
testimony  by  saying  that  there  were  many 
notes  and  deeds  of  trust  drawn  up  for  How- 
ell under  his  direction,  and  he  nowhere  says 
this  was  the  only  note  drawn  by  his  wife. 

[7]  We  see  nothing  in  the  record  from 
which  It  can  be  said  that  defendant  is  es- 
topped from  asserting  his  rights  under  the 
note.  No  knowledge  of  plalntifTs  course  was 
traced  to  defendant  Without  knowledge  there 
can  be  no  estoppel  Again,  it  Is  nowhere 
shown  that  plaintiff  was  Induced  or  led  to 
change  his  position  by  reason  of  anything  de- 
fendant did  or  failed  to  do. 

In  view  of  the  uncertainty  and  Inconsisten- 
cies inherent  in  the  testimony  concerning  the 
note  In  question,  and  the  dissatisfaction  of 
the  trial  Judge  therewith,  we  will  follow  the 
mie  of  d^erring  In  large  measure  to  his 
Judgment  In  the  matter  of  granting  a  new 
trlaL  Tills  Is  no  hardship  upon  defendant, 
since,  although  he  Is  required  to  again  sub- 
mit his  cause  to  the  chancellor,  be  also  has 
tfamwlth  abundant  opportonlt?  to  ronore 
the  perplexities  that  now  exist  In  hla  testi- 
mony. 

Judgment  afllrmed.   All  concur. 


SUMMERS  et  al.  v.  CX)RDBLL  et  aL 
<Springfie]d  Court  of  Appeals.    Mlasourl.  May 
6,  1913.) 

COUBTS    (S    231*)— SVFBEME  COUBT— NATURE 

OF  GoNTKOTEBBT— Title  and  InTEBSffr  in 

Land— HioHWAT  P-ocbeding. 

An  action  to  enjoi.i  the  opeaiog  of  a  high- 
way, in  which  the  validity  or  the  proceedings 
establishing  the  same  is  questioned,  involved 
title  to  real  estate,  and  hence  an  appeal  from 
a  decree  dismissing  the  bill  should  be  taken  to 
the  Supreme  Court  and  not  to  the  Court  of 
Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  487,  491.  644,  646-618,  660,  6S2-659, 
661;  T)ec.  Dig.  |  231.*] 

Appeal  from  Circuit  Court,  Howell  County; 
W.  N.  Evans,  Judge. 


Suit  by  John  Summers  and  others  against 
W.  C.  Cordeli  and  others  to  restrain  the 
opening  of  a  highway  through  complainants* 
land.  From  a  decree  dismissing  the  bill, 
complainants  appeal.  Case  transferred  to 
Snprrane  Ooort 

J.  N.  BurroDghsy  of  West  Plains,  for  ap- 
pellants. 

FARRINGTON,  J.  On  December  4,  1911. 
appellants  filed  their  petition  In  the  circuit 
court  of  Howell  county  i^inst  tbs  teepond- 
ents,  Gordell,  Vau^m,  and  Ballew,  as  mem- 
bers of  the  county  oiurt,  and  Offidd,  as  road 
overseer,  alleging  that  said  county  court  bad 
entered  an  order  of  record,  ordraing  and  es- 
tablishing a  new  public  road  in  Spring  Cteek 
township  (describing  the  road),  and  requir- 
ing Ofil^  as  road  ov&eae&,  to  mp&k  said 
road  at  Uie  exidratlon  of  100  days  from  the 
date  at  such  order;  that  plalntUb  are  land- 
owners aioDg  the  proposed  new  public  road, 
and  that  each  refuses  to  give  the  right  of  way 
for  said  road;  that  the  said  Oflleld,  as  over- 
seer, is  threatening  to  open  said  road  and  is 
about  to  proceed  to  open  the  same,  and  will, 
if  not  prevented  by  order  of  the  court,  pro- 
ceed Inmiediately  to  open  said  road,  to  tear 
down  the  fences  of  these  plslntUfs  imd  move 
the  same  back  a  snffldent  distance  to  acquire 
land  for  said  road,  and  will  appropriate  the 
land  of  these  plaintiffs  for  such  purpose:  It 
Is  then  all^^  In  the  petition  that  the  said 
order  of  the  cotmty  court  Is  wholly  void,  set- 
ting forth  numerous  reasons,  all  of  whi^  go 
to  the  validity  of  the  proceedings  of  the 
county  court  The  prayer  is  for  Injunctive 
reUef. 

Defendants,  for  answer,  d^led  each  and 
every  allegation  of  the  petition,  except  that 
th^  are  the  ofllcws  charged  in  the  petition, 
and  that  they  are  proceeding  to  open  the 
road  in  question,  but  that  they  are  proceed- 
ing under  a  valid  order  of  the  coun^  court 

Upon  a  hearing  before  the  trial  Judg^  the 
plaintiffs*  petition  was  dismissed.  Among 
other  grounds  alleged  In  ^intlffs*  motion 
for  a  new  trial  Is  the  following:  "Under  the 
law  and  the  evidence,  the  order  of  the  coun- 
ty court  opening  the  road  in  question  was 
wholly  void."  Appellants  in  their  statement, 
in  their  brief,  and  In  their  argument  force- 
fully contend  that  the  order  of  the  county 
court  opening  the  road  was  wholly  void. 

Under  the  ruling  in  the  case  of  Monroe  v. 
Crawford,  163  Mo.  178,  63  S.  W.  373,  It  is 
clear  that  the  appeal  herein  should  have 
been  lodged  In  the  Supreme  Court  It  Is 
the  well-established  rule  that  an  action  to 
enjoin  the  opening  of  a  road,  where  the  va- 
lidity of  the  proceedings  establishing  the  same 
is  questioned,  is  within  the  appellate  Juris- 
diction of  the  Supreme  Court  as  involving 
the  title  to  real  estate.  The  order  of  the 
county  court  in  tills  case.  If  permitted  to 
stand,  would  charge  appellants'  real  estate 
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with  an  easement,  and  ttaweby  establish  a 
public  hlgbway  over  their  land  In  faror  of 
Howell  county:  and  the  order  would  divest 
that  much  of  the  title  and  Interest  In  and  to 
said  land  out  of  appellants  and  Invest  the 
same  In  Howell  county.  State  ex  rel.  Qavin 
V.  Moench,  225  Mo.  loc.  dt  227,  124  S.  W. 
1124.  See,  also.  State  ex  rel.  Galbralth  t. 
McCutchan,  119  Mo.  App.  loc.  dt  75,  96  S. 
W.  251. 

Under  the  statute  (section  3938,  R.  S.  1909) 
this  cause  Is  ordered  transferred  to  the  Su- 
preme Court  AU  cancuF. 


LONG  V.  LONG. 
(Springfield  Court  of  Appeals.   Missouri.  May 
6,  1913.)  , 

1.  DiVOBCB   (S  184*)— PaOOEEDINQS— Appkai- 

Xn  divorce  proceediogs,  the  appellate  court 
reviews  the  entire  record,  the  facts  as  well  as 
the  law;  but,  where  the  evidence  is  in  direct 
conflict,  great  deference  is  paid  to  the  finding 
of  the  trial  judge  who  has  had  the  advantage  of 
'personal  contact  with  the  partiea  and  their 
■witnesses. 

TEd.  Note.— For  otiier  cases,  see  Divorce, 
Cent  Dig.  H  570-573 ;  Dec  Dig.  J  184  ;•  Ap- 
and  Brror.  Gent  Dig.  |  564.*] 

2.  DiVOBCB  {|  1S2*}— PBOCKEDIKaah-iriNDINOa 

—Evidence. 

In  a  suit  for  divorce  for  various  indigni- 
ties, a  finding  for  defendant  held  not  agnmst 
the  preponderance  of  the  evidence. 

[Ed.  Note^For  other  cases,  see  Divorce,  Dee. 
Dig.  I  132.*] 

Appeal  from  arenit  Oonrt,  Jasper  County; 
David  B.  Blair,  Judge. 

Suit  for  divorce  by  Bnima  Lee  Long 
asalnst  Bllsfaa  Long.  From  a  judgment  for 
4lefendant  plaintlfl  appeals.  Affirmed. 

Shannon  &  Phelps,  of  Carthase,  for  appel- 
lant J.  D.  Harris,  of  Carthage,  for  respond- 
ent 

FARBINOTON,  J.  This  Is  a  suit  for  di- 
vorce and  alimony  filed  by  Emma  Lee  Long 
against  her  husband,  £3l8ha  Long,  in  the  dr- 
■cult  court  of  Jasper  county.  Unsncoessful 
there,  she  has  perfected  her  appeal  to  this 
•court,  and  the  entire  record  is  before  us  In 
the  printed  abstract 

In  her  petition  plaintiff  sets  forth  the  nec- 
essary and  ordinary  allegations  of  a  petition 
for  a  divorce,  and  alleges  that  there  were 
bom  of  the  marriage  four  children,  ranging 
in  age  from  18  to  B  years.  Her  charges  are 
that  her  husband  compelled  her  on  frequent 
occasions,  when  die  was  pregnant  to  sub- 
mit to  an  abortion  In  order  to  destroy  the 
fetus,  and  thus  remove  the  Impediment  that 
childbirth  would  Interpose  to  the  gratification 
of  his  sexual  passion,  and  that  he  vras  brutal 
in  bis  sexual  demands,  and  In  his  demands 
for  her  physical  labor  when  In  a  preg- 
nant condition  or  during  the  periods  sub- 
fiequrat  to  11  miscarriages  which  are  al- 
leged to  have  occurred;  that  he  was  jeal- 


ous, and  acted  In  sodh  a  way  as  to  humiliate 
her  In  the  presence  of  visitors  at  their  home, 
called  her  vile  names,  accused  her  of  stealing 
his  money  and  putting  poison  In  his  fOod, 
and  that  at  one  time  be  tiireatoied  to  UU 
her  as  wdl  as  himself;  and  that  he  en- 
couraged thtf  r  daugfhten  to  assodate  with 
young  men  of  bad  r^te  and  chancter.  De- 
fondant  in  his  answer  admitted  the  marriage, 
but  denied  each  and  every  other  allegation  of 
plaintiff's  petition. 

^e  plaintiff  in  hoe  testimony  detailed  a 
story  wUCh,  if  tnie,  would  clearly  entitle 
ber  to  a  divorce  and  to  the  ^mpatby  of  all, 
as  wdL  She  swears  tiiat  die  had  some  five 
or  six  (^>eriatl<»u  performed  for  the  purpose 
of  eflecttng  abortions^  and  that  numenms 
miscarriages  also  occurred  caused  by  the  con- 
dition in  wUCb  she  was  con^lled  to  live, 
and  that  she  was  required  to  submit  to  the 
abortions  by  bw  husband.  Bbe  states  with 
reasonable  cwtalnty  the  times  when  the  sev- 
eral abortions  were  committed,  and  gives  the 
names  of  the  physidans  who  performed  the 
operati(ms,  and  also  the  dates  when  the  dlf* 
feroit  miscarriages  occurred;  and  there  Is 
no  doubt  tiiat  she  did  have  some  tea  or 
eleven  miscarriages  resulting  from  opera- 
tions and  her  i^yslcal  condition.  She  testl* 
fles  <^  having  been  compelled  to  go  to  bed 
with  her  husband  early  one  evening  while 
company  was  at  their  home,  and  that  soon 
after  retiring  she  became  so  nervous  owing 
to  his  demands  and  accusations  against  ber 
that  she  either  swooned  or  went  Into  hysterica, 
and  became  at  least  partly  nnconsdous. 
That  she  was  in  this  condition  the  vlsltoni 
who  were  at  their  home  testified,  but  die  rea- 
sons she  gave  for  her  condition  are  wholly 
uncorroborated  and  are  denied  by  the  de- 
fendant She  testified  that  defendant  said  he 
would  kill  her  and  himself;  but  this  is  un- 
corroborated, and  Is  dmied  by  the  defendant. 
It  is  in  evidence  that  she  left  her  home  sev- 
eral times,  and  once,  at  least  for  the  purpose 
of  procuring  a  divonw,  but  afterward  return- 
ed. She  swears  that  she  was  required  to  do 
household  work  and  physical  labor  while  In 
the  nervous  and  weakened  craiditlon  caused  by 
the  manner  In  which  she  lived,  and  that  de- 
fendant's demands  In  this  respect  were  bru- 
tal, and  were  such  as  to  render  her  condition 
intolerable. 

The  defendant  as  a  witness  denied  all  of 
plaintiff's  testimony,  except  that  ^e  did 
have  a  number  of  miscarriages;  he  stated 
that  he  at  times  took  her  to  town  for  the 
purpose  of  seeing  physicians,  but  that  he  had 
no  knowledge  of  any  abortions  being  commit- 
ted. 

The  testimony  of  witnesses  fbr  both  the 
plaintiff  and  the  defendant  Is  that  plaintiff 
was  of  a  very  nervous  dlspoedtlon,  and  sub- 
ject to  some  kind  of  q;>ells  that  at  times 
would  make  her  hysterical  and  unconsdons ; 
that  the  defendant,  so  far  as  all  outward 
appearances  revealed,  was  a  good  provider 
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and  a  good  maii^-a  good,  hftrd-worklDg  man, 
and  a  fair  provider  tor  hla  fftmlly— flome  of 
the  witnesses  saying  he  provided  bettOT  than 
many  of  hla  n^i^bors  who  were  in  practical- 
ly the  same  diounatances. 

The  dangfaters,  aged  IS  and  16  years,  were 
called  by  the  trial  jndge  and  examined,  and 
they  Bwoie  that  their  sympathy  was  with 
tbelr  fitther  in  this  divorce  proceeding.  They 
said  he  was  a  good,  kind,  father,  and  they 
testified  that  they  loved  their  mother  aa 
much  as  they  did  their  father,  and,  together 
with  the  defendant,  expressed  the  desire  that 
the  plabitlff  retnm  to  the  home. 

The  trial  Judge  In  this  proceeding  was  re- 
doiied  to  find  from  the  evld^ce  which  of 
the  principal  actors  was  disclosing  the  tme 
status  of  this  family.  Owing  to  the  serious 
<duirges  and  tiielr  nature,  the  testimony  was 
necessarily  confined  to  a  great  extent  to  the 
utterances  of  the  husband  and  wife,  for  no 
one  could  know  what  their  most  Intimate  re- 
lations were  as  man  and  wife,  and  there  was 
a  square  conflict,  the  one  affirming  and  the 
other  denying.  The  trial  Judge  was  there-, 
fore  put  to  the  task  of  looking  to  the  testi- 
mony of  other  witnesses  on  both  sides  in  an 
attempt  to  ascertain  whether  on  the  matters 
concerning  which  third  parties  could  testify 
the  husband  or  the  wife  was  best  corroborate 
ed.  After  reading  all  the  testimony  In  this 
voluminous  record,  It  seems  to  us,  as  It  evl- 
dently  did  to  the  trial  Judge,  to  tend  strong- 
ly to  corroborate  the  husband.  The  only 
serious  conflict  of  the  testimony  of  tue  wit- 
nesses with  that  of  the  defendant  Is  found 
where  one  of  the  physicians  as  a  witness 
swears  that  defendant  came  with  the  plain- 
tiff to  his  office,  and  this  was  denied  by  the 
defendant;  however,  this  testimony  of  the 
physician  Is  in  connection  with  testimony  of 
a  most  positive  character  on  the  part  of  the 
physician  that  the  operation  which  he  per- 
formed on  this  occasion  was  necessary  In 
order  to  preserve  the  plaintiff's  life,  and  that 
be  did  not  know  at  the  time  whether  or  not 
she  was  pregnant,  but  that  owing  to  her 
physical  condition  the  operation  was  a  ne- 
cessity, all  of  which,  of  course,  is  no  evidence 
that  defendant  took  the  plaintiff  there  for 
the  purpose  of  having  an  abortion  committed. 

[11  The  evidence  is  irreconcilable.  The 
conflict  is  such  that  a  court  could  reasonably 
find  either  way.  Wlille  It  is  true  that  in  a 
divorce  proceeding  the  appellate  court  re- 
views the  entire  record — the  facts  as  well 
as  the  law — yet,  where  the  evidence  Is  In 
direct  conflict,  great  deference  Is  paid  to  tbe 
finding  of  the  trial  Judge  who  had  the  advan- 
tage of  personal  contact  with  tbe  parties  and 
their  witnesses,  and  was  therefore  better 
prepared  to  Judge  their  credil)ility  and  weigh 
the  evidence.  Wyriek  v.  Wyrick,  102  Mo. 
App.  loc.  cit  732,  145  S.  W.  14-1. 

[2]  The  case  was  orally  argued  by  learn- 
ed counsel  for  appellant,  and  we  have  with 

*For  ottaer  onm 


a  care  commensurate  with  the  issue  Involved 
examined  this  record,  only  to  be  convinced 
of  the  wisdom  of  the  ruling  of  tbe  trial  judge 
tliat  the  evidence  fails  to  iweponderate  In 
favor  of  the  plalntUTs  version  of  her  inar^ 
ried  llfsw  It  was  said  In  oral  aifumait  that 
reconciliation  Is  impossible,  tliat  plaintiff 
will  not  return  to  the  indignities  suffered 
daring  ao  yrars  of  married  life,  that  her 
physical  condition  is  such  that  sexual  inUx- 
oourse  will  endanger  her  life.  This  view  of 
the  situation  forces  the  thought  that  divorce 
after  all  is  not  always  a  panacea  for  nnritid 
ilia  It  merely  removes  the  barrier  to  an- 
other venture  upon  matrimonial  seas,  a  vm- 
tnre  attmded  with  dangor  to  this  plaln- 
tirs  Ufe. 

Tbe  Judgment  Is  affirmed.  All  ctmenr. 


CITIZENS'  BANK  OP  POMONA  v.  MAR- 
TIN et  aL 

(Springfield  Conrt  of  Appeals.  Jfissonri.  Msy 
6.  1913.) 

1.  JuDnmiTT  (SS  143,  146*)— DEFAniJT— Rbq- 
uisrrss. 

A  motion  to  set  aside  a  default  Jadsment  !■ 
addressed  to  tbe  sound  discretion  of  tbe  trial 
court  and  will  not  be  rraated,  unteu  defeodant 
shows  a  good  reason  for  the  default,  and  that 
he  baa  a  meritorious  defense. 

[Eld.  Note.— For  other  cases,  see  Jadgment. 
Cent  Dig.  H  269-295;  Dec.  Dig.  H  148, 145.»1 

2.  JUDOlfBNT  (S  143*)— I^FAULX— EXCUBK. 

Conrts  are  very  tenient  In  granting  a  mo- 
tion to  open  a  default  where  It  is  the  resnlt  of 

illness. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  269,  270,  272-291 ;  Dec.  Dig.  | 
143.*  J 

3.  Judgment  (|  146*)— Default— MEarroax- 
ons  Defense. 

Where  defendants  suffered  default  In  a  suit 
on  certain  notes  payable  absolutely,  an  allega- 
tion of  a  parol  contemporaneons  contract,  by 
which  plaintiff  contracted  to  permit  the  loan  to 
stand  until  defendants  could  ffctteu  certain 
hogs,  to  purchase  which  the  money  was  borrow- 
ed, and  also  to  advance  further  money  with 
wbich  to  purchase  feed  for  the  hogs,  which 
plaintiff  failed  and  refused  to  do,  to  defendants' 
serious  damage,  was  Insnfliclent  to  show  a  meri- 
torious defense  to  authorise  vacation  of  the  de> 
fault 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  gS  271,  292-295 ;  Dec.  Dig.  %  146.*) 

4.  Evidence    (f   444*)— Fabol  Bvidbnck— 
Notes— CoNDmoNAL  Liabiutt. 

Parol  evidence  is  not  admissible  to  show 
that  the  maker  of  a  note,  which  purports  to  be 
payable  absolutely,  only  promised  to  pay  on 
condition. 

[E)d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1829-1944,  2049;  Dec.  Dig.  | 
444.*J 

Appeal  from  Circuit  Court,  Howell  County; 

W.  N.  Evans,  Judge. 

Action  by  the  Citizens'  Bank  of  Pomona 
against  P.  M.  Martin  and  another.  From  an 
order  denying  defendants'  motion  to  vacate 
a  default  Judgment,  they  appeal.  Affirmed. 
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J.  N.  BinrongliB,  of  West  PlaluB,  for  ap- 
pellanta.  If.  B.  Morrow,  of  West  Plains,  for 
respondeot. 

FARRINGTON,  J.  This  artlon  was  instl- 
tnted  on  July  5,  1912,  In  the  circuit  court  of 
Howell  county.  The  petition  declared  on 
two  promissory  notes  filed  therewith,  one 
dated  November  11,  1911,  due  60  days  after 
date,  for  fl.200,  with  Interest  at  8  per  cent., 
signed  by  P.  M.  Martin,  with  credits  thereon 
wbidi  rednced  the  principal  to  $367.46,  and 
the  other  dated  February  1,  1912,  due  one 
day  after  date,  for  $710.97,  with  interest  at 
8  per  centi  signed  by  P.  M.  Martin  and 
Lolie  Martin. 

On  the  12th  day  of  August,  1912,  at  the 
jDly  term  of  the  court,  a  default  Judgment 
was  entered,  which  recites  that  defendants 
were  legally  served  with  process  In  said  ac- 
tion, and  which  gives  plaintiff  y87ES.60  on  the 
note  first  described  and  $731  on  the  other. 
That  this  was  proper  is  not  disputed,  as 
defendants  had  filed  no  answer.  Sections 
2093  and  2098,  R.  S.  1909.  Five  days  there- 
after, and  on  the  last  day  of  the  term,  de- 
fendants appeared  and  filed  a  motion  which 
was  sworn  to  by  P.  M.  Martin,  accompanied 
by  an  answer  which  they  offered  to  file  In  the 
case.  The  verified  motion  sets  up  the  fol- 
lowing reason  for  their  default:  "Defend- 
ants had  employed  an  attorney,  Mr.  Living- 
ston, to  represent  them  in  said  cause,  to  file 
answer,  and  make  defense  for  them;  that 
said  attorney,  by  reason  of  continued  illness 
during  this  term  of  court,  has  been  unable 
to  aivear  in  oonrt  and  look  after  their  in- 
terests; that  on  account  thereof  these  de- 
fendants bad  made  no  appearance  and  had 
taken  no  steps  to  defend  such  action;  that 
the^  bad  no  knowledge  of  said  conditions 
nntll  after  a  Jndgmmt  was  rradered  against 
them.*'  It  Ui  then  alleged  that  they  have  a 
merltorioQs  defense,  and  they  ask  that  Oie 
judgment  rendered  by  default  be  set  aside, 
and  that  they  be  permitted  to  plead  and 
make  tbeir  defense  to  the  action. 

The  answw  wtdch  defendants  offered  to 
file  admitted  the  execution  of  the  notes,  bat 
set  np  the  fact  tbat  the  amounts  evMenced 
by  said  notes  were  borrowed  by  defendants 
of  the  idaintlff  under  the  following  circum- 
stances and  conditions: 

"The  defaidants  informed  plaintUt  bank 
that  they  desired  to  borrow  said  sum  of 
mon^  for  the  purpose  of  investing  in  hogs 
to  bold  and  feed  through  the  winter  and  to 
put  on  the  spring  market;  that  they  so  in- 
formed the  plaintiff  bank,  and  that  they 
would  want  to  use  said  money  for  the  pur- 
pose aforesaid  until  the  spring  following, 
and  that  they  would  need  fnrUier  sums  of 
mon^  with  whldi  to  buy  com  and  feed  to 
carry  said  stock  through  the  winter  and  on  to 
the  spring  market;  and  that,  unless  they 
conld  get  the  use  of  the  amount  spedfled  in 
said  note  nntil  that  time,  and  nnless  the 


plaintiff  bank  would  further  agree  to  furnish 
such  farOier  sums  of  money  as  defendants 
might  need  to  feed  and  carry  such  stodi 
throng  to  the  qjtting  market,  as  aforesaid, 
th^  would  not  borrow  sncb  sums  as  is  evi- 
denced by  said  notes,  cx  make  any  invest- 
ments In  such  hogs. 

"Defendants  further  allege  that  the  plain- 
tiff bisnfc  then  and  there  agreed  to  loan  de> 
fendants  said  soms  of  money  on  the  terms 
and  conditions  aforesaid,  and  further  agrbed 
to  furnish  defendants  such  further  sums  as 
might  be  necessary  to  feed  and  carry  the 
stock  said  defendants  proposed  to  bay 
through  to  the  spring  market ;  that  in  con- 
sideration of  the  mutual  covenants,  promises, 
and  agreement,  as  aforesaid,  the  defendants 
were  led  and  induced  to  borrow  the  sums  of 
money  specified  In  said  notes,  and  to  execute 
the  same;  that  liad  It  not  been  for  such 
promises  and  agreement  on  the  part  of  the 
plaintiff  bank  defendants  would  not  have  bor- 
rowed said  soms  of  money  and  execated  said 
notes. 

"Defendants  further  say  that  they  took 
the  money  thus  borrowed  of  plaintiff  bank 
and  invested  the  same  in  hogs  according  to 
their  said  agreement  and  understanding  with 
plaintiff  bank  and  otherwise  carried  out  and 
executed  all  the  terms  and  conditions  of  said 
contract  on  their  part;  that  they  had  a 
splendid  lot  of  h<^  on  hand  which  were  at 
the  time  worth  less  tlian  6  cents  per  pound 
on  the  market,  but  said  hogs  were  not  fatted 
and  ready  for  market,  being  merely  stockera 
with  splendid  prospects  of  growth  to  large, 
thrifty,  fatted  hogs;  that  at  the  times  last 
mentioned  defendants  could  have  purchased 
com  at  60  cents  per  bnshel  on  which  to  feed 
and  carry  said  hogs  through  the  winter,  but 
the  plaintiff  bank  not  only  refused  to  furnish 
the  further  sums  of  money  thus  agreed  npon 
for  the  purpose  of  feeding  and  carrying  said 
stock  through  the  winter,  but  at  that  time — 
it  was  the  fall  of  the  year—made  demand  on 
defendanto  for  payment  of  the  amount  al- 
ready borrowed,  as  spedOed  In  the  notes  sued 
on  herein. 

"Defendants  further  say  that  by  reason  of 
.the  breach  of  the  contract,  as  aforesaid,  on 
the  part  of  the  plaintiff,  aforesaid— that  Is, 
the  failure  and  refusal  of  plaintiff  bank  to 
furnish  defendants  money  to  carry  said  sto<^ 
throiigh  the  winter,  and  by  reason  of  their 
demand  of  payment  of  the  amount  already 
loaned  to  defendants,  as  aforesaid,  contrary 
to  the  agreement  and  understanding — the 
defendanto  were  obl^ed  thus  in  tlie  fall  of 
the  year,  while  their  bogs  they  had  pur- 
chased and  had  on  hand  were  nnfatted  and 
merely  growing  stockers,  and  while  th^  were 
low  on  tha  market,  as  aforesaid,  and  while 
feed  was  yet  cheap,  as  aforesaid,  to  sell  and 
dispose  of  said  hogs  in  order  to  meet  the 
demands  of  the  plaintiff  bank  for  payment  of 
said  notes,  which  resulted  in  great  loss  and 
sacrifice  to  defendants;  that  had.  they  been 
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permitted  to  ke^  tbe  said  hogs  until  the 
following  spring,  and  had  they  been  fnr- 
Dished  the  money  to  buy  feed  In  the  fall 
while  It  was  cheap,  all  of  which  had  been 
agreed  upon  and  contracted  between  plaintiff 
bank  and  these  defendants  should  have  been 
done,  the  growth  on  said  hogs  and  the  In- 
crease of  weight  that  would  bare  resulted  by 
keeping  them  until  the  following  spring,  to- 
gether with  the  increase  in  price  from  the 
fall  to  the  spring  market  of  3  cents  to  4  cents 
per  pound  on  hogs  <tf  the  kind  and  character  Id 
question,  would  have  netted  to  these  defend- 
ants more  than  $1,000  OTer  and  above  tiie 
amount  they  realised  on  said  hogs  at  tbe 
time  and  under  the  circumatances  under 
which  they  were  forced  to  sell  by  plaintlif 
bank. 

"Wherefore  defendants  say  that  they  have 
been  damaged  in  the  sum  of  11,500,  for  irttich 
said  sam  tb^  pray  jodgmmt  ^lUnst  plain- 
tUf,  and  for  costs  of  this  action." 

The  court  refused  to  Tacate  the  dtfanlt 
Judgment,  and  tbe  case  Is  here  on  defoid- 
ants*  appeal. 

[1]  It  has  been  held  from  the  earliest  times 
in  this  state  that  the  setting  aside  of  a  judg- 
m«Dt  by  default  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  that  to 
Justly  a  trial  court  in  setting  aside  such 
Judgment  the  defeodant  must  show  (1)  that 
he  has  good  reason  for  the  default,  and  (2) 
that  he  has  a  meritorious  defense,  and  that 
both  ot  these  things  must  appear  so  clearly 
as  to  make  It  manifest  that  the  refusal  of 
the  trial  court'  was  arbitrary.  Parks  t. 
Coyne,  156  Mo.  App.  loa  clt  391,  187  S.  W. 
336,  and  cases  cited;  Colter  t.  Luke,  129 
Mo.  App.  loc.  dt  707,  108  S.  W.  608. 

[2]  Concerning  the  reason  for  a  default, 
the  courts  have  been  and  will  ever  be  very 
lenient  in  the  case  of  illness.  Scott  v.  Smith, 
133  Mo.  loc.  dt  624.  34  S.  W.  804;  Martin  v. 
Tobacco  Co.,  53  Mo.  App.  655 ;  Stout  v.  Lew- 
is, 11  Mo.  438. 

[3, 4]  But  the  bill  of  exceptions  expressly 
shows  that  the  trial  court  did  not  base  Its  rul- 
ing on  the  ground  that  defendants'  attorney 
had  been  In  any  way  neglectful  of  their  Inter- 
ests, but  plainly  states  that  tbe  court  based 
Its  refusal  to  permit  defendants  to  file  their 
answers  on  the  ground  that  the  matters  and 
things  set  forth  therein  did  not  constitute  a  de- 
fense to  plaintlCTs  action  under  the  law.  In 
this  we  agree.  Bircber  v.  Payne,  7  Mo.  462; 
Atwood  V.  Lewis,  6  Mo.  392;  Bridge  v.  Tler- 
luin,  36  Mo.  4S0.  Parol  evidence  la  not  ad- 
missible to  show  that  the  maker  of  a  note, 
which  purports  to  be  payable  absolutely, 
only  promised  to  pay  on  condition.  Jones  v. 
Jeffries.  17  Mo.  577;  Massmann  v.  Holscher, 
49  Mo.  loc.  dt  88,  89;  Jones  v.  Shaw,  67 
Mo.  667;  Wlsllzenus  v.  O'Fallon,  91  Mo.  184, 
3  S.  W.  837:  Kesaler  v.  Clayes,  147  Mo.  App. 
loc.  dt  98,  99,  125  S.  W.  799.  These  author- 
ities are  conclusive,  and  appellants  have 


nothing  in  their  brief  wbldi  in  any  way 
diminish  their  force. 

Even  if  defendants  have  a  canse  of  ac- 
tion growing  out  of  plaintUTB  violation  of 
Its  alleged  agreemmt  to  furnish  more  money 
to  defendants  or  not  to  sue  on  these  notes 
when  they  became  due,  such  cause  of  action 
is  an  Indepradent  one,  and  is  not  a  defense 
to  the  notes.  The  Judgment  on  the  notes 
deddes  nothing  as  to  such  claim,  and  the 
trial  court  was  not  bound  to  set  aside  the 
judgment  in  question  In  order  to. permit  de- 
fendants to  avail  themselves  of  an  independ- 
ent claim  not  going  to  a  defqiae  on  the  notes. 
All  concur. 


EENDBICE  V.  HABBI8. 
(Springfield  Court  of  Appeals.  BDssonrL  May 

6.  1918.) 

1.  Tbial  (I  150*)— Evidence— Demubeeb. 

A  demurrer  to  the  evidence  should  be  sus- 
tained where  there  Is  no  evidvuw  adduced  by 
plaintiff  to  support  his  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  346-348;  Dec.  Dig.  |  150.*] 

2.  Tbial  ({  252*)— I  N8TEUCTion»— Evidence. 

An  Instruction  which  Bubmits  to  the  jury 
a  theory  not  supported  by  the  evidence  is  er- 
roneous. 

[Ed.  Note.— For  othor  casu,  see  Trial.  Cent 
D^g.  U  606,  S06-612;  DeeTDlg.  |  252.^] 

3.  Afpeai.  and  Erbob  (i  927*)— Vkbdict  — 

Co  NCLnSXVENEBS. 

Where  an  issue  In  a  case  at  law  was  sub- 
mitted to  the  jury  on  proper  instructions  and 
defendant  on  appeal  complains  of  the  ioaufficien- 
cy  of  the  evidence  to  warrant  the  Bubmission  to 
the  jury,  all  the  facts  which  the  evidence  tends 
to  eetablish  or  which  may  be  reasonably  in- 
ferred therefrom  must  be  taken  as  admitted 
and  must  be  considered  in  the  most  favorable 
light  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  291^  2817,  874^8908, 
4024;  Dec.  Dig.  |  927.*] 

4.  AHiUAia  (I  44*)— NsoLioEirr  Injubt  to 
Anucau— Evidence- SoFFiciENCT. 

In  an  action  for  injuries  to  a  horse  fright- 
ened in  consequence  of  the  acts  of  defenoant 
and  mnninc  into  a  wire  fence,  evidaice  Aeld 
to  Justify  the  Bubmissiott  to  the  Jury  <^  tiis  is- 
sue of  defendant's  n^Ugence. 

[Ed.  Note.— For.  other  case^  see  Atiiip«ig, 
Cent  Dig.  H  lKS-122;  De^Dik.  1  44!^]^ 

Appeal  from  Circuit  Court,  Cartw  County; 
W.  N.  Evans.  Judge. 

Action  1>y  (William  Kendrick  against  Mari- 
on Harris.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

S.  L.  Clark,  of  Poplar  Bluff,  and  C.  B. 
Yount,  of  Van  Buren,  for  appellant  3.  I* 
Uuett,  ot  Van  Buren,  and  E.  P.  Dorrla,  of 
Alton,  for  respondent 

iSTURGIS^  J.  This  case  originated  in  a 
justice  of  the  peace  court  of  Carter  county, 
Mo.  The  statement  of  plalntitTs  cause  oi  ac- 
tion, as  there  filed,  is  as  follows:  "Plalntllt 
for  his  cause  of  action  states  that  on  the 
25th  day  of  June,  1911,  he  was  the  owner 
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«f  a  bay  bone  wU<di  be  bad  In  a  paatore  on 
tba  premlaea  of  tbls  i^lntut  in  J<duiBon 
townsblp^  Carter  ooontr,  Mo^  and  tbat  on 
Mid  day  the  defendant,  Marlon  Harris,  was 
drlTtng  a  roo^ilab  bull  h$  aald  pastore  wbere 
said  borse  waa^  and  tbat  said  bull  Jumped 
Into  said  pasture,  and  tbat  tbe  defendant 
wltb  bla  hired  hand  entered  said  jffemlses 
im  boraeback  and  diased  said  bull  In  a  wild, 
careless,  nnnecessary,  and  reckless  and  wlll- 
fdl  manner  and  hallowed  and  run  ttieir  hon- 
es Inn.  reckless  and  careless  way,  and  there- 
by frightened  and  scared  this  i^nttCTs  said 
horse,  and  thereby  caused  it  to  run  Into  a 
barb^  wire  fence  on  said  premises,  and 
becoming  entangled  In  said  wire,  thereby 
cutting  large  gashes  acroM  the  breast  and 
fordegs  and  damaging  the  said  horse,  to 
this  plaintiff's  damage  In  the  sum  of  |100. 
Wherefore  plaintiff  prays  Judgment  for  the 
sum  of  $100  and  costs  of  this  suit"  It 
seems  that  the  plaintiff  recovered  Judgment 
In  the  Justice's  court,  but  it  is  not  shown  for 
how  much.  The  defendant  appealed,  and  on 
a  trial  anew  in  tbe  circuit  court  plaintiff  re- 
covered Judgment  for  |50.  The  defendant 
brings  the  case  here  by  appeal,  and  his  prin- 
<dpal  assignment  of  error  is  tbat  the  evidence 
was  not  sufficient  to  make  a  case  for  the  Ju- 
ry and  that  the  court  erred  in  not  directing 
a  Judgment  for  defendant. 

After  the  evidence  was  In  the  court  gave  to 
the  Jury  the  following  instruction  on  behalf 
of  the  plalntUf:  "The  court  instructs  the 
Jury  that  if  you  find  and  believe  from  all  the 
facts  and  circumstances  In  evidence  tbat  tbe 
defendant  recklessly  and  willfully  or  unnec- 
essarily drove  or  caused  to  be  driven  a 
buU  through  or  over  the  inclosed  premises  of 
the  plainUff,  and  thereby  caused  tbe  horse  in 
question  to  become  frightened  and  run  Into 
a  barbed  wire  fence  and  thereby  Injured, 
then  you  should  find  the  issues  for  the  plain- 
tiff and  assess  his  damage  at  such  sum  as 
yon  may  find  he  has  sustained,  if  any,  not 
exceeding,  however,  the  sum  of  $100." 

At  tbe  Instance  of  the  defendant,  tbe  court 
gave  tUa  Instruction:  "Tbe  court  instructs 
tbe  Jury  that,  before  plalntlfl  Is  entitled  to 
reeow  In  tbis  cas^  it  devolvea  uptm  blm  to 
estabUsh  by  the  evidenoe  that  tha  defendant 
entoed  upon  the  premises  of  the  platntUC 
and  JMgbtened  the  bone  of  plaintiff,  which 
caused  faim  to  run  into  the  barbed  wire  fence 
surrounding  the  pasture  in  which  said  horse 
was  grazing,  thereby  injuring  said  horse 
in  tbe  manner  and  to  the  extent  described  in 
the  evidence,  and  unless  he  has  so  established 
sodi  facte,  your  Terdict  should  be  for  tbe  de- 
fendant" 

The  defttLdant  oomplalns  that  the  Instmc- 
ttoa  above  quoted  as  given  for  plaintiff  Is 
not  a  correct  declaration  of  law,  but  his 
argument  and  citation  of  authorities  show 
that  tals  obJeetlcHi  to  tbe  same  Is  that  there 
Is  no  evidence  to  support  tbe  Instruction;  In 
other  words,  the  iri>Jectlon  to  the  instruction 


simply  goes  to  tbB  question  of  wtaetiieE  tbe 
evidence  is  suffldoit  to  warrant  a  recoTery. 
Amtellant  alio  oomplalns  that  tbe  court  re- 
fused to  gtTe  an  instruction,  numbered  4, 
wbidi  need  not  be  set  out  bere  in  full,  but 
an  examination  of  whlidi  shows  tbat  it  was 
virtually  a  demurer  to  the  evldenoe  and  asks 
the  court  to  Instruct  the  Jury  that  there  was 
no  evidence  adduced  fay  idalntlfl  to  sustain 
bis  allegation  that  defendant  chased  tbe  bull 
in  question,  tbweby  lightening  said  horse 
belonging  to  plaintiff,  end  thereby  caused 
blm  to  run  into  the  barbed  wire  fences  wliiiA 
occasioned  the  injury  to  the  horse  as  shown 
by  the  evidmee.  It  is  therefore  evident  tbat 
appellant^s  whole  ctmtaitloa  is  that  there 
Is  no  evidence  adduced  by  plaintiff  suffletent 
to  support  ills  claim  tbat  the  injury  to  his 
horse  was  caused  by  appellant  chasing  a  bull 
through  his  Iwdosura  In  a  earless  and  un- 
necessary manner  and  thereby  caused  bis 
horse  to  run  into  and  be  injured  by  tbe  barb- 
ed wire  fence. 

[1 , 1]  We  readily  agree  tbat  app^lant's 
proposltioo  of  law  tbat  a  demurrer  to  tbe 
evidence  should  be  sustained  where  there  is 
no  evidence  adduced  by  plaintiff  to  support 
tbe  allegations  of  his  petition,  and  that  the 
authorities  cited  by  him  (Cogan  v.  Railroad, 
101  Ma  App.  179,  78  S.  W.  738,  and  other 
cases)  suHxtrt  this  contention.  We  also 
agree  tbat  an  instruction  is  erroneous  which 
submits  to  the  Jury  a  theory  not  supported 
by  the  evidence,  as  is  shown  by  Honck  v. 
Railroad,  116  Mo.  App.  fi09,  92  8.  W.  738; 
Saliee  v.  McMurry,  113  Mo.  App.  2C3,  260, 
88  8.  W.  157,  and  other  cases  cited  by  appel- 
lant. We  cannot  agree,  however,  with  ap- 
pellant that  there  Is  no  evidence  to  support 
the  allegations  of  the  petition  and  tbe  In- 
structions given  by  the  court  sobmlttlog  the 
case  to  the  Jury. 

IS]  It  is  a  well-known  rule  of  law  that,  in 
a  case  at  law  wbere  an  issue  has  been  sub- 
mitted to  a  Jury  on  luroper  instruction  and 
complaint  Is  made  tbat  there  Is  no  evidence 
BufHdent  to  warrant  its  submission  to  tbe 
Jury,  all  tbe  facts  wtJch  tbe  evidence  tends 
to  establish  or  which  may  be  reasonably  in- 
ferred therefrom  are  taken  as  admitted  and 
will  be  conddered  in  tbe  most  favorable 
light  to  the  plaintiff.  Davis  v.  Clark,  40  Mo. 
App.  615 ;  Torpey  t.  Ballroad,  64  Mo.  App. 
382;  Gordon  t.  Park,  202  Mo.  286.  215.  100 
&  W.  621, 119  Am.  8t  Rep.  802;  Von  Trebra 
V.  Gaslight  Co.,  209  Mo.  648,  658,  108  S.  \\. 
559;  Klnlen  v.  Ralbnad.  216  Ma  145,  115 
8.  W.  623. 

[4]  The  evidence  in  the  case  shows  tbat 
the  defendant  and  one  Batham  on  horse  back 
were  driving  a  bull  and  some  other  cattle 
along  a  public  road  running  past  plalntiirs 
pasture  wbere  the  i^alntUFs  horse  In  ques- 
tion was  kept  This  vras  on  Sunday  morn- 
ing. One  witness  testified  that  be  saw  de- 
fendant and  Batham  riding  up  tbrou^  tbe 
tielA  wltb  the  plaintUTs  bom  following  him. 
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and  tbat  tbey  said  tbat  be  bad  nm  into  a 
wire.  Aootber  witness  Bald  tbat  defendant 
brought  the  borse  to  bis  boose  and  got  some 
medicine  to  put  on  bim  and  that  defend- 
ant told  him  that  be  brought  blm  out  of 
plainllfl's  field  and  tbat  the  borse  bad  been 
burt  by  running  Into  a  wire.  The  plain- 
tiff testtfled  that  be  left  the  borse  in  the 
pasture  tbat  morning  and  was  away  from 
home  during  the  day.  He  said  be  examined 
the  fence  when  be  came  bome  and  found  the 
horse  hurt  and  found  0iat  the  bull  got  Into 
the  field  abont  160  yards  from  the  nppor  end 
of  the  pasture  and  that  tbe  tracks  showed 
tbat  two  men  on  horses  went  in  at  Uie  gate 
and  drove  the  bull  out  at  the  oUier  md  of 
the  field.  He  said  tbat  tbe  tracks  across  the 
field  showed  tbat  there  were  three  horses 
and  tbat  tbe  traite  In  the  ground  made  soft 
by  a  recent  rain  deariy  showed  that  the 
horses  were  running.  Two  of  tbe  horses 
had  traveled  together  and  tbe  other  <me  bad 
run  along  nearer  the  a»ek.  Other  witness- 
es testified  that  tbey  iieard  postms  hallow- 
ing at  the  cattle  cae  horses  down  In  the  field. 
Another  witness  testified  tbat  she  saw  the 
defendant  and  Batham  pass  along  the  road 
drlvlug  tMs  bull  In  the  direction  of  jdaln- 
tUTs  horse,  that  "they  were  running  him 
pretty  tlghV'  tbat  tbia  bull  jumped  tbe  fence 
into  another  field  about  one-quarter  of  a 
mile  from  plaintiff's  field,  and  that  they 
wait  lu  the  direction  of  the  plaintiffs  field. 
It  is  not  questioned  but  that  the  horse  was 
badly  cut  by  running  Into  the  barbed  wire 
teaca. 

It  Is  significant  that  the  defendant;  who 
must  have  known  all  abont  the  transaction, 
did  not  testify  or  offer  any  evidence  in  re- 
buttal. The  eTidence  and  reasonable  Infer- 
ences to  be  drawn  therefrom  are  sufficient  to 
take  the  case  to  the  Jury. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment will  be  and  is  affirmed.  AU  concur. 


SUUjITAN  t.  KIBKPATBtCE. 

<Spriiu;fidd  Court  of  Appeals.  Hlssonri.  May 

6,  1013.) 

PBIVATE  BOADB  (§1  2,  5*)  —  EiSTABLIBHUENT 

— Failube  to  Open— Liability, 

In  an  action  for  the  penalty  imposed  by 
Ber.  St.  1G09,  1  10464,  for  the  failure  to  open 
a  private  road  within  the  time  specified  in  tbe 
judgment  opening  the  road,  evidence  Acid  to 
ebow  tbat  defendant  believed  in  good  faith  tbat 
he  had  five  months  witbin  wbicb  to  open  the 
road,  and  that  be  did  not  discover  the  contrary 
nntil  after  the  expiration  of  the  time  fixed  in 
the  order  establlBhlnsr  the  road  as  originally 
prepared  and  as  finally  accepted  by  the  court, 
relieving  him  from  liability,  tbe  order  eBtablish- 
ing  the  road  not  being  so  conclusive  a  judg- 
ment, that  it  cannot  be  modified  in  tbe  interest 
of  justice. 

[Ed.  Note.— For  otfaer  eases,  see  Private 
Roads,  Cent.  Dig.  fii  3-21.  28-30 ;  Dee.  Dig.  |g 
2,  5.*] 


Appeal  from  Circuit  Court,  Wright  Coun- 
ty ;  C.  H.  Sklnker,  Judge. 

Action  by  U.  W.  SnlUvan  against  J.  B. 
Eirkpatrlck.  From  a  Judgment  for  defend- 
ant plaintiff  appeals.  Afllrmed. 

F.  M.  Mansfield,  of  Hartville,  EL  H.  Fam»* 
worth,  of  Mountain  Grove,  and  lamar, 
Lamar  &  Lamar,  of  Houston,  for  appellant. 
Jackson  &  Jackson,  of  HartvlUe,  and  Perrj 
T.  Allen,  of  Springfield,  for  respond^t 

ROBERTSON,  F.  J.  Plaintiff  instituted  thla 
suit  in  the  drcnit  court,  alleging  in  his  peti- 
tion tbat  the  county  court  of  Wright  county 
by  appropriate  proceedings,  in  which  he  was 
petlUoned,  at  its  November  term,  1911,  or- 
dered a  private  roadway  to  be  opened  up 
across  the  premises  of  the  defendant  before 
the  IGtb  day  of  November,  1911,  pursuant 
to  the  provisions  of  section  10447  et  seq. 
(Rev.  St),  and  tbat  the  defendant  failed  from 
said  15tb  day  of  November,  1911,  until  the 
17tb  day  of  January,  1912,  to  open  the  road, 
and  sought  to  recover  the  penalty  provided 
for  in  section  10454.  To  this  petition  tbe 
defendant  filed  his  answer,  attacking  tbe  pro- 
ceedings leading  up  to  tbe  final  order,  and 
alleging  tbat  the  order  in  fact  made  by  the 
court  gave  the  defendant  until  the  16tta  day 
of  April,  1912,  in  which  to  open  up  said  road, 
and  alleging  that,  by  reason  of  what  trans- 
pired in  court  on  the  day  tbe  order  was 
made  that  he  was  led  to  believe  that  be  had 
until  tbat  date  in  which  to  open  said  road. 
We  deem  It  unnecessary  to  go  into  tbe  details 
of  the  pleadings,  as  they  are  sufficiently 
broad  to  cover  the  facts  developed  at  the 
trial,  and  pass  over  all  of  tbe  alleged  errors 
in  the  prooeedings  leading  up  to  the  time 
the  final  order  for  tbe  opening  of  the  road 
was  made,  and  assume  for  the  purposes  of 
this  opinion  that  there  were  no  irregulari- 
ties prior  to  that  date. 

Tbe  trial  of  tbe  case  was  had  to  tbe 
court,  and  tbe  Judgment,  which  was  for  the 
defendant,  recites  that  a  Jury  was  waived  by 
both  parties.  The  plaintiff,  after  an  unsuc- 
cessful motion  for  a  new  trial,  bas  brought 
the  case  to  this  court. 

The  testimony  discloses  that  on  November 
7,  1911,  the  petition  of  the  plahitlff  for  the 
opening  of  tbe  road  was  ready  for  final  de- 
termination, and  tbat  said  petitioner's  at- 
torney was  present  in  the  courtroom  while 
tbe  court  was  in  session,  and  was  advised 
that  the  road  would  be  ordered  opened,  and 
Judgment  entered  therefor  accordingly.  The 
plaintiff's  attorney  was  givoi  tbe  privilege 
of  preparing  the  order.  It  appears  that  then 
no  time  was  fixed  in  which  the  road  should 
be  opened,  but  after  the  petitioner's  attorney 
left  the  court,  tbe  attorney  for  the  defendant 
appeared  before  tbe  court  then  in  session, 
and  called  the  court's  attention  to  section 
10,453,  requiring  the  court  in  Its  judgment 
to  specify  the  time  when  possession  was  to 
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be  giTen  by  the  owner,  and  tbat  thereupon 
the  court  annonnced  to  the  defendant's  a^ 
tomey  that  defendant  would  be  given  fire 
nwnths  from  that  time.  Said  attorney  then 
notlAed  the  defendant  of  the  action  of  the 
court,  and  the  defendant  testified  that  one  of 
the  Judges  of  the  court  afterwards  upon  the 
street  during  that  day  told  him  he  had  been 
glren  flre  nwntbs  In  which  to  oi>en  the  road. 
This  the  Judge  do«  not  deny,  tmt  says  that, 
If  he  ever  said  anything  to  defendant  about 
the  time  for  opening  the  road,  he  does  not 
remember  it  The  county  clerk  and  his  depu- 
ty teetlfled  that  the  court  announced  to  the 
attorney  for  defendant  -that  the  defendant 
should  have  five  mootiis. «  The  Judges  in 
testifying  as  to  what  took  place  do  not  deny 
the  announcement  which  the  attorney  for 
the  defendant,  the  clerk,  and  tbe  d^uty 
clerk  state  was  made,  but  simply  say  that 
they  do  not  remember  that  such  a  statement 
was  made.  A  few  days  after  this  business 
was  traiuaeted,  the  court  adjourned,  aqd 
was  again  In  aesston  in  January  of  the  fbl- 
lowing  year.  No  minute  waa  made  by  the 
clerk  at  tlie  time  of  the  court's  action  reUttve 
to  Oils  Judgment 

Shortly  after  the  adjournment  the  attor- 
ney for  the  petitioner  took  the  ordo",  or 
judgment,  whidi  be  had  pr^red,  to  the 
clerk,  who  hung  it  up  on  his  flies  until  it 
should  be  reached  for  recording  in  the  re«n- 
lar  order  <tf  hla  business.  What  the  d^k 
reached  this  Judgment^  and  was  Siweading  it 
upon  the  records;  he  dlscoTered  fbr  the  first 
time  that  it  gare  the  deCoidant  only  until 
NoT«uber  16,  ISU,  In  wbldi  to  open  the 
road.  He  called  the  attention  of  the  attor- 
ney for  the  detoidant  thereto,  and  tberenpim 
that  attorney  called  the  clerk's  attention  to 
the  fact  that  he  had  requested  of  the  dwk 
that  be  be  permitted  to  examine  the  order 
before  it  was  placed  <ai  record,  and  the  clerk 
said  he  had  forgotten  it^  but  would  change 
the  order  In  accordance  with  the  announce- 
ment of  tlie  court  This  the  derk  did,  and 
the  order  was  actually  entered  giving  the  de- 
ftedout  uuttl  AprU  15,  1912,  in  whlCh  to 
open  the  road,  but  when  the  court  convened 
In  January,  1912,  they  ordered  the  record 
restored  to  read  as  tiie  attorney  for  the  plaln- 
air  had  pr^iared  It  The  attorney  for  the 
d^endant  teetlfled  that  it  was  about  two 
wedn  after  tbe  adjournment  of  tlie  Korem- 
ber  session  of  court  before  be  bmrd  of  the 
way  the  order  was  prepared  by  the  plalntitTs 
attorney  and  sabmltted  to  the  clerk,  and  the 
defendant  himself  testlfled  that,  it  was  a 
month  or  six  weeks  before  he  knew  anything 
different  from  what  the  Judge  of  the  court 
and  his  attorney  had  advised  blm  was  the 
time  fixed  by  the  court  for  opoiing  the  road. 
The  plalntifTs  attorney  testified  that  he  met 
the  attorney  for  the  defeiduit  on  the  street 
when  this  matter  was  pending,  and  that  de- 
fendant's attorney  adced  him  what  petition- 
er was  going  to  do  about  the  award  of  dam- 
ages; and  flist  be  txM  tbe  dtfendant's  at* 


tomey  that  nnder  the  law  he  could  not  do 
anything.  Then  defendant's  attorney  asked 
him  how  long  they  were  going  to  give  de- 
fendant to  get  out,  and  plaintiff's  attorney 
said  they  (meaning  defendant)  did  not  need 
any  time,  as  he  understood  It  wonld  not  take 
a  day  to  do  the  work  of  opening  the  road.  If 
this  conversation  took  place  before  the  order 
was  prepared  by  the  plaintiff's  attorney, 
there  was  no  intimation  given  as  to  what  the 
time  would  be ;  and.  If  the  conversation  was 
after  plaintiff's  attorney  had  prepared  Oie 
order,  no  Information  was  given  by  him  as 
to  what  date  he  had  placed  in  the  order. 

The  facte  clearly  disclose  beyond  contro- 
versy that  the  defendant  was  led  to  believe, 
and  the  order  was  so  entered,  that  he  had 
until  in  April,  1912,  to  open  the  road,  and 
that  he  did  not  ascertain  that  there  vras  any 
contention  that  the  facts  were  otherwise  un- 
til long  after  the  time  fixed  In  the  order  pre- 
pared by  plaintHTs  attorney  had  expired- 

Even  conceding  for  the  purposes  of  this 
o^nlon  that  the  order  as  finally  recogniz- 
ed by  the  court  diouM  be  considered  the 
judgment  In  these  proceedings^  we  do  not 
nnderstend  that  it  ibonld  carry  with  it  such 
verit^r,  sanctity,  or  conduslveDess  as  that  it 
cannot,  under  any  drcnmstanc^  be  con- 
tradicted, explained,  enlai^^ed,  or  modified 
on  evidence  vrtiicb  discloses  that  a  rank  in- 
justice vrould  be  inflicted  upon  a  party  there- 
to if  it  were  enforced  as  written.  A  Jndg- 
meat  should  not  in  our  o^nlon  be  mads  an 
instmment  to  defeat  the  very  object  it  Is 
intended  to  accomplish;  that  Is,  Justtce.  It 
has  been  said  that  any  fact  which  clearly 
proves  it  to  be  against  conscience  to  necute 
a  Judgment  and  of  whldi  the  injured  party 
could  not  avail  hlmsdf  in  a  court  of  law 
will  Justify  reUef  in  equity.  WUhlte  v. 
Ferry,  66  Mo.  App.  4fi3,  469;  Bassett  v. 
Henry,  84  Mo.  App.  648,  666.  An  extensive 
review  of  the  anthorlties  applicable  to  this 
case  la  found  in  the  ot^nlon  in  the  case  of 
Engler  v.  Knoblaugh.  131  Mo.  App.  481,  489, 
110  S.  W.  16.  If  the  defendant  in  this  case 
was  not  acting  in  good  faith  or  was  not  mis- 
led, tbe  testim«iy  offered  at  the  trial  waa 
insnfllcient  to  convince  the  trial  court  of  tliat 
&ct,  and  is  not  sufficient  to  lead  ns  to  be- 
lieve the  trial  court  was  wrong  in  Ite  finding, 
and  we  assume,  as  did  the  trial  court,  that 
the  defendant  was  led  to  honestly  believe 
that  he  had  until  AprU  In  which  to  open  the 
road,  and  that  neither  he  nor  bis  attorney 
knew  differently  imtU  after  the  time  in 
whldi  the  plaintiff  claimed  he  was  to  opei 
the  road  had  ei^lred.  We  do  not  believe  It 
would  be  just  to  Infilct  a  penalty  upon  the 
defendant  tea  a  de&nlt  which  was  In  no 
manner  bromSit  about  by  any  fault  of  his. 

There  are  a  number  ot  fsatures  of  this 
case  suggested  in  the  brief  of  appellant  as, 
for  Instance,  the  qnestltm  of  the  right  of  de- 
fendant to  interpose  an  equitable  defense, 
and  the  duty  of  this  court  in  the  event  that 
the  defense  is  treated  as  eqnlteble  to  nvlew 
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the  evidence ;  Irat  what  Is  said  abore  lit  this 
otdnlon  and  in  the  decialons  above  dted  eat- 
fldently  cover  Uiese  points,  and  make  It  lu- 
proper  tor  tiila  court  to  eztoid  Its  oidnlon 
farther. 

The  Judgment  of  the  drcolt  court  la  af- 
firmed. All  concur. 


CBOW  et  aL  v.  ABERNATHT. 

(Springfield  Goort  of  Appeals.   HIssonrL  Uay 

6,  1913.) 

1.  Sales  (|{  19,  20*)  —  Gonsidbratiom  —  As- 
sumption OF  Sblleb's  Obliqation. 

An  agreement  wliereby  a  bayer  of  lamber 
relieved  the  seller  from  his  obligation  to  a  third 
party,  and  boand  himself  to  discharge  such  ob- 
ligation, constitated  a  safficlent  con^deration 
for  the  salsw 

[Ed.  Note.— ror  other  cases,  see  Sales.  Cent 

Dig.  St  31,  82;  Dec  Dig.  Tl  l9,  20.*] 

2.  Appkai.  and  Brbob  (I  1011*V--QnESTioifa 
OF  Fact— OoncLUBiVENBSs  of  Pxndinqs. 

Findings  of  the  trial  coart  on  conflictinc 
evidence  are  conclusive  upon  the  Coart  of  Ap- 
peals. 

[Ed.  Note.— For  otiiw  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8968-8989;  Dec.  Die  I 
lOll.*] 

3.  APPEAL  ARD  EbBOB  (f  934*)  —  REVIEW  — 
PBESUHPTIONa  IN  SUPPOBT  OF  JUDQUENT. 

Under  Bev.  St  1909,  |  2887.  providing 
that  a  sale  of  goods  and  chattels  without  de- 
livery within  a  reasonable  time  shall  be  void 
as  against  subseqaent  purchasers  in  good  faith, 
where  there  was  a  finding  of  the  trial  conrt  in 
an  action  for  conversion  of  laml>er  on  land 
bought  b;  plaintiffs,  bat  of  which  they  did  not 
take  immediate  possession,  that  it  was  personal 
property  sold  to  plaintiffs,  and  a  jadgmeot  for 
defendant,  it  mast  be  presumed  that  the  court 
found  that  Uiere  was  no  sach  change  of  posses- 
sion as  to  take  the  transaction  out  of  the  stat- 
ute, and  that  defendant  porchased  the  lumber 
from  the  seller,  and  acgaired  a  good  title  there- 
to as  against  plaintiffs. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  8777-8781,  37^;  Dec 
Dig.  I  984.*] 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty; J.  C.  Sheppard,  Judge. 

Action  by  James  A.  Crow  and  another 
against  William  Abernatby.  Judgment  for 
d^endant,  and  plaintlffo  appeal.  Afflnned. 

Ernest  A.  Green,  of  Jefferson  City,  for  ai»- 
pellants.  Abington  ft  PhUlliM,  of  Boisiax 
Bluff,  for  respond^t 


ROBBBTSON,  P.  J.  B7  warranty  deed 
dated  October  28,  1910,  one  Roberts  and  Ub 
wife  conv^ed  to  plaintiffs  160  acres  of  farm 
land  la  Butler  county  for  the  expressed  con- 
Blderathm  of  94,000  and  |2,O0O  In  Incnm- 
brances  to  be  paid  by  the  said  plaintiffs. 
At  and  prtor  to  the  time  this  deed  was  exe- 
cuted the  grantor  had  lumber  at  various 
places  on  his  ftrm,  some  of  it  under  cotton 
that  was  piled  up  out  in  the  field,  some  piled 


in  or  about  a  haj  shed  in  a  field  where  baled 
hay  was  stat&ed,  and  some  scattered  around 
at  various  other  places  on  tlie  farm. 

One  of  the  plalntUEs  says  that,  when  he 
was  negotiating  with  Roberts  for  the'  pur- 
chase of  the  farm,  he  said  to  him  that  It 
was  his  (plaintiff's)  understanding  that  this 
lumb^  should  go  with  the  farm,  to  which 
Roberts  assented.  Roberts  eays  that  he  had 
no  such  conversation,  but  he  claims  to  have 
sold  the  lumber  to  the  defendant,  and  the 
defendant  maintains  his  defense  on  the  the- 
ory of  such  purchase.  The  plaintiffs  did 
not  record  the  deed  conveying  tlw  land  to- 
them  for  some  time  after  the  sale  was  made, 
and  there  la  testimony  tending  to  prove  that 
the  former  owner,  Roberts,  remained  in  ap- 
parent possession  of  both  the  land  and  lum- 
ber. Soon  after  the  land  was  purchased  by 
plaintUfs,  the  defendant  hauled  some  of  the 
lumber  off  of  the  farm  to  his  own  place  of 
residence,  about  one-half  ot  a  mile  there- 
from, and  claims  to  have  taken  none  of  It 
that  was  about  the  hay  shed  or  the  cotton. 

[1]  The  defendant,  according  to  his  testi- 
mony and  the  testimony  of  Roberts  and  a 
merchant,  purchased  the  lumber  from  Rot>- 
erts  and  paid  for  It  by  having  the  merchant, 
to  whom  Roberts  was  indebted,  agree  to 
credit  Roberts  end  charge  defendant  for  the 
purcliase  price  thereof.  The  credit  and 
ctiarge  was  not  actually  made  on  the  books 
of  the  merchant,  but  the  agreemrats  were 
such  between  these  parties  as  would  neces- 
sarily relieve  Roberts  from  bis  obligation 
to  the  merchant  and  bind  the  defendant  to 
pay  the  merchant,  thus  constituting  a  suffi- 
cient consideration  for  a  sale  by  Roberts  to 
the  defendant  As  soon  as  one  of  the  plain- 
tiffs ascertained  that  the  defendant  had  haul- 
ed the  lumber  away,  he  bad  a  conversation 
over  the  telephone  with  defendant  about  ft, 
which  be  relates  as  follows:  "Q.  What  did 
he  say?  A.  He  said  I  could  have  the  lum- 
ber If  I  would  go  and  haul  it  back.  Q.  Said 
you  could  have  the  lumb^  if  you  would  go 
and  haul  it  back?  A.  I  told  him  I  didn't 
haul  it  away,  didn't  Intmd  to  haul  it  back. 
Q.  Did  be  refuse  to  pay  for  It?  A.  Tes, 
Bir."  And  thereupon  this  suit.  In  which 
plaintiffs  seek  to  recovw  for  the  alleged  con- 
version of  the  lumber,  was  instltnted  In  a 
Justice  of  the  peace  court  on  December  S, 
1910,  alleging  the  value  of  the  lumber  to- 
be  $32.06.  Plaintiffs  lost  In  the  Justice's 
court,  they  appealed  to  and  lost  in  the  cir- 
cuit court,  and  have  appealed  to  this  court, 
and  now  present  to  us  for  review  a  record 
conslBtlug  of  114  printed  pages,  all  ef  whldi 
could  have  been  avoided  and  compromised 
by  the  plalntlfb'  hauling  Qie  lumber  invulv^ 
ed,  227  pieces,  back  to  tbsax  ftwm,  a  distance 
of  only  half  a  mile. 

At  the  close  of  all  of  the  testimony,  Clie- 
plaintiffs  requested  several  declaratlras  In 
which  the  court  was  asked  to  dedare  (1)  the 
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law  to  be  that  nnder  all  of  the  evidence  the 
finding  and  Judgment  of  the  court  should 
be  for  the  plaintiffs ;  (2)  that  the  lumber  In 
oontroversy  was  conveyed  to  plalntUFs,  and 
Uiat  they  became  the  owners  thereof  under 
and  by  virtue  of  a  warranty  deed  from  Bob- 
erta  to  the  plaintiffs,  and  that  said  lumber 
being  real  property  the  title  thereto  passed 
under  and  by  virtue  of  said  deed;  (4)  that 
the  plalntUts  are  not  barred  from  maintain- 
ing their  action  by  reason  of  the  provialons 
of  section  2887.  R.  S.  1908,  inasmuch  as  the 
possession  of  the  real  estate  on  which  the 
lumber  was  located  by  plaintiffs  was  a  sof- 
fldent  possession  of  the  lumber  sold  to  con- 
stitute the  possession  required  under  the 
provisions  of  said  section  so  as  to  bar  the 
subaequent  purchaser  of  the  lumber ;  and  (6) 
that  the  agreement  between  Roberts  and  the 
defmdant  did  not  in  law  constitute  a  sale 
of  the  lumber,  and  that,  therefore,  the  de- 
fendant never  did  acquire  title  to  the  lumber 
from  Roberts.  All  of  which  the  court  re- 
fused. The  plaintiffs,  however,  asked  and 
were  given  what  is  termed  dedaration  of 
law  No.  8,  aa  follows:  "The  court  declares 
the  law  to  be  that,  under  the  testimony  In 
case,  that  the  lumber  In  controversy  in  this 
case  was  sold  as  personal  property  by  W. 
D.  Roberts  to  the  plalntiibi  on  Octobo'  28, 
1910."  Thereupon  the  court  rendered  and 
entered  Its  Judgment  for  the  defendant,  and 
the  plaintiffs  have  appealed  to  this  court 

[2]  All  of  the  questions  upon  which  the 
appellants  requested  and  were  refused  dec- 
larations of  law  were  those  which  declared 
or  assumed  facts  upon  which  there  was  con- 
flicting testimony,  and  therefore  upon  which 
no  question  can  now  be  raised  as  the  flnd- 
iDgs  of  the  court  thereon  are  conclusive 
upon  us.  The  question  as  to  whether  or  not 
the  lumber  In  controversy  was  a  part  of 
the  real  estate  Is  necessarily  In  this  case  a 
mixed  question  of  law  and  fact 

[S]  It  la,  however,  apparent  from  the  so- 
called  declaration  of  law  numbered  8  that 
the  court  found  that  the  lumber  was  not  a 
part  of  the  real  estate,  but  was  personal 
property  and  was  sold  by  Roberts  to  the 
plaintiffs.  Accepting  this  as  the  finding  of 
the  court  we  must  then  conclude  that  the 
court  fouoA  that  there  was  no  such  change 
of  possession  as  would  relieve  the  transac- 
tion between  the  plaintiffs  and  Roberts  from 
the  provisions  of  section  2887,  R.  S.  1909, 
that  the  dtfendant  purchased  the  lumber 
from  Roberts  and  acquired  the  title  there- 
to nm  against  the  plaintiffs;  and,  as  In  readi- 


lug  this  conclusion  the  court  had  sufficient 
testimony  on  which  to  base  it  we  are  unable 
to  disturb  the  finding  In  that  regard.  We 
are  of  the  opinion  that  there  was  no  error 
committed  In  the  trial  of  this  case,  and 
that  we  are  not  Justified  in  setting  aside 
the  finding  of  the  trial  Judge. 
The  Judgment  is  affirmed.   All  concur. 


HOUSE  et  aL  v.  CLARKE  et  aL 
(Springfield  Court  of  Appeals.   MissourL  May 
6,  1918.) 

CouBTS  ({  2S1*)  —  JuRiBDicnon  or  Supbeue 
CouBi^TiTLB  TO  Realty. 

An  action  to  redeem  land  from  a  sale  to 
one  of  the  defendants  under  a  deed  of  trust  giv- 
en by  plaintiffs'  ancestor  to  another  of  the 
defendants,  as  trustee,  to  secure  a  note  to  de- 
fendant bank  involved  title  to  real  estate,  with- 
in Const,  art.  6,  t  12,  and  hence,  on  appeal 
from  the  circuit  court  would  be  transferred  to 
the  Supreme  Court 

g:d.  Note.— For  other  cases,  see  Courts,  Cent 
.  «.  487.  491,  644,  64&-648,  600.  6B2-469, 
661;  livt.  big.  I  28i«J^ 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty ;  W.  N.  Evans,  Judge. 

Action  by  R.  W.  House  and  others  against 
M.  B.  Clarke  and  others.  Judgment  in  the 
circuit  court  for  defendants,  and  plalntUFs 
appeal.  Cause  transferred  to  the  Supreme 
Court 

A.  H.  Livingston  and  J.  N.  Burroughs,  both 
of  West  Plains,  fbr  appellants.  Green,  Way- 
land  ft  Oreen,  of  West  Plalna,  for  respond- 
ents. 

ROBERTSON,  P.  X  Plaintiffs,  as  the  cihll- 
dren  and  only  hdrs  at  law  of  John  S.  House, 
deceased,  brought  this  action  to  redeem  220 
acres  of  land  in  Howtil  connty  from  a  sale 
under  a  deed  at  trust  given  by  said  deceased 
to  defendant  Hogan,  as  trustee,  to  secure  a 
note  to  the  defendant  bank.  The  sale  under 
the  deed  of  trust  was  made  to  defendant 
Clarke. 

We  are  of  the  opinion  that  this  case  in- 
volves title  to  real  estate,  within  the  mean- 
ing section  12,  art  6.  of  the  Constitution. 
There  are  Instances  in  which  the  Supreme 
Court  has  recopilzed  its  Jurisdiction  In  ac- 
tions of  this  character,  as  In  the  cases  of 
Keith  V.  Browning,  189  Mo.  190, 193,  40  S.  W. 
764,  Sturgeon  v.  Mudd.  190  Mo.  200,  202, 
88  S.  W.  680,  and  Amett  v.  Williams,  226 
Mo.  109, 126  S.  W.  11&4. 

IMb  cause  is,  therefore,  transferred  to  the 
Supreme  Oonrt  All  cobcar. 
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STATE  on  Inf.  HASON,  Pros.  Atty.,  T. 
SPKINQFIBLD  ATHLETIC  CLUB. 

(Springfield  (3oart  of  Appeals.  MissourL  May 
6,  1913^ 

OnpouTiORB  (I  (03*)— FosnmntK  of  Ghab* 

TER. 

Where  an  information  in  the  nature  of 
quo  warranto  to  forfeit  respondent's  franchise 
aa  a  corporation  was  first  denied,  but  after  the 
taking  of  testtmony  before  a  comDiissioner  re 
spondcnt  filed  an  application  to  withdraw  its 
answer,  together  witn  a  written  consent  and 
forfeiture  of  its  charter,  the  answer  will  be 
withdrawn  and  the  franchise  forfeited. 

[Ed.  Note.— For  other  cases,  see  Gorporationa, 
Gent  Dig.  ||  2431-2434,  2437-2444;  Dac.  Dig. 

Original  proceedings  In  qtio  warranto  bj 
the  State  of  Missouri,  on  the  Information  of 
3.  H.  Mason,  prosecuting  attorney,  against 
the  Sprlngfleia  AthleUc  Club  for  the  forfei- 
ture of  leapondentfB  franchise.  Wilt  Issued. 

Mann,  Todd  &  Mann,  of  Springfield,  for 
relator.  Neville  ft  Qormaii,  of  Springfield, 
for  respondent. 

ROBERTSON,  P.  J.  On  NoTember  9, 
1912,  the  prosecuting  attorney  of  Greene 
county  filed  in  this  court  his  information 
against  the  respondent  ailing  Its  incorpora- 
tion, under  article  10,  c.  33,  8S  3432-3445, 
B.  S.  1909,  In  1911  "for  the  purpose. of  ad- 
vancement in  learning,  physical  culture 
among  Its  members,  the  procuring  of  liter* 
ature  and  the  distribution  thereof  among  Its 
members  on  the  subject  of  physical  culture, 
hygiene,  and  athletics,  and  the  giving  of  ex- 
hibitions of  feats  of  strength,  skill,  and 
physical  prowess  to  and  for  Its  members,  and 
the  promotion  of  social  intercourse  and  pleas- 
ure among  Its  members  by  such  harmlera 
and  lawful  measures  as  will  tend  to  their 
physical,  moral.  Intellectual,  and  social  up- 
building," and  alleging  a  perversion  and  mis- 
use of  Its  corporate  authority,  franchise  and 
privileges.  The  prayer  of  the  Information  Is 
"that  said  respondent  may  be  ousted  of  all 
its  franchise  and  corporate  privileges  and 
that  the  same  may  be  declared  forfeited." 
Respondent  appeared  and  filed  answer,  ad- 
mitting Its  incorporation,  but  denying  each 
and  every  other  allegation  in  said  informa- 
tion contained. 

After  the  issues  were  thus  made  up,  Hon. 
Charles  1*.  Henson  was  appointed  commis- 
sioner to  take  testimony,  make  findings  of 
fact,  and  state  his  conclusions  of  law  there- 
on. In  due  course  of  time  the  testimony 
was  taken,  the  commissioner  made  his  report, 
and  recommended  that  the  relief  prayed  for 
by  the  relator  be  granted.  Thereafter  the  re- 
spondent filed  here  Its  application  to  with- 
draw Its  answer,  and  filed  Its  written  con- 
sent to  the  forfeiture  of  Its  charter.  Said 
answer  la  withdrawn,  and  it  Is  ordered  that 
said  respondent  be,  and  It  Is  hereby,  ousted 


of  all  Its  franchise  and  corporate  priril^^ 
and  that  tbe  same  be  and  fbaj  ate  ber^ 

forfeited. 


STUROIS,  3^ 
J.,  not  Bittliig. 


concurs.  FABBINOTON. 


BINGAMAN  et  aL  t.  HANNAH  et  aL 

(Springfield  Court  of  Appeala.   MiBSoari.  May 
5,  1913.) 

1.  CouBTS  (I  231")— CouBT  or  Appeals— Ju- 
BiBDicTioK— Duty  to  Detbbuinb. 

The  Court  of  Appeals  will  determine  iti 
jurisdiction  over  the  subject-matter  of  an  ap- 
peal though  want  of  Jurisdiction  is  not  insisted 
on  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SI  487,  491,  644,  646-948,  600,  6B2-659. 
661;  Dec.  Dig.  {  231.*] 

2.  Gotmrs  (S  231*)— Coubt  of  AFPBAts-nJu- 
BiBDicTiON  —  Issues  Involvino  Reai.  Es- 
tate. 

The  Court  of  Appeals  in  determining  Its 
Jurisdiction  on  appeal  from  a  judgment  in  a 
proceeding  to  contest  a  will,  not  indicating  that 
testator  left  real  estate,  will  look  beyond  the 
pleadings  and  judgment  silent  on  the  question, 
and  examine  the  testimony  la  the  bill  of  ex- 
ceptions to  determine  whether  title  to  veal  es- 
tate is  involved. 

[Ed.  Note.— For  other  caie^  see  Conrta, 
Cent  Dig.  »  487,  491.  644,  646-648,  600,  652- 
659,  661;  l5ec  bis,  I  231.*] 

3.  CouBTS  (S  231*)— GouBT  or  Apfbai«— Jv- 
BisDicnoN — Will  Gontebt. 

An  appeal  from  a  judgment  in  a  proceeding 
to  contest  a  will  disposing  of  real  estate  in- 
volves title  to  real  estate  within  Const  art  Q, 
S  12,  vesting  appellate  jurisdiction  in  the  Su- 
preme Court  in  cases  involving  titie  to  reel 
estate,  and  the  Court  of  Appeals  will,  as  re- 
quired by  Rev.  St  1909,  {  3938,  transfer  the 
cause  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  »  487.  491.  644.  646-^,  660,  662-«S0. 
661 ;  Dec  Dig.  {  2S1>] 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty;  C.  H.  SUnker,  Judge. 

Proceedings  in  a  will  contest  bj  W.  B. 
Bingaman  and  others  agalnat  J.  M.  Haimah 
and  others.  From  an  adrarse  Judgment, 
plalntlfTs  appeaL  Transferred  to  the  Su- 
preme CoarL 

J.  N.  Burroughs,  of  West  Plains,  for  ap- 
pellants. Green,  Wayland  &  Oreen,  of  West 
Plains,  for  respondents. 

FARRINGTON,  J.  [1]  This  Is  an  appeal 
of  a  will  contest  At  the  threshold  of  the 
case  Is  presented  the  questlott  of  our  Juris- 
diction under  section  12  of  artlde  6  of  the 
Constitution,  which  vests  ap[>ellate  Jurta- 
diction  In  the  Supreme  Court  In  cases  involv- 
ing the  titie  to  real  ^tate.  While  the  point 
has  been  merely  suggested  by  counsel  and 
not  Insisted  on,  it  is  one  of  our  duties  to 
setUe  questions  concerning  our  own  Juris- 
diction in  order  that  our  time  may  not  be 
consumed  In  doing  things  that  vrould  carry 
no  legal  force.   Springfield  S.  W.  By.  Co. 
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Schweitzer  (Sa^)  Ul  S.  W.  128,  ISO;  Tet- 
SOBon  T.  Ocnnfort,  1B0  Uou  App.  W,  180  8. 
W.  218, 

[f,  S]  Tbeie  is  nothing  in  the  pleadtogs  In 
this  case  to  Indicate  that  real  estate  Is  in 
any  way  Inrolved.  The  Judgment  follows 
the  customary  form,  containing  no  Intima- 
tion that  real  estate  is  InrolTed,  and  merely 
snatalnlng  the  wilL  Looking  to  the  Mil  of 
exertions,  we  find  the  will,  and  there  are 
contained  in  It  seven  Items  in  the  follow- 
ing form,  except  that  a  different  person  is 
named  In  ea<3i  item:  "I  give,  devise  and  be- 
qneatlk  unto  my  brother,  William  Blngaman, 
the  anm  of  one  and  do/ioo — ILOO — dollars." 
The  tenth  item  in  the  wiU  la  as  follows:  "I 
give,  devise  and  beqoeath  unto  my  wife, 
Belle  Blngaman,  all  the  property  I  may  have 
at  the  time  of  my  deatb  after  paying  the 
abore-named  bequests."  In  the  seven  items 
preceding,  the  word  "devise"  was  used,  al- 
though each  item  obviously  covered  a  mere 
bequest,  and  in  the  tenth  Item  the  same 
form  was  used,  so  that  the  will  Itself  Is  de- 
void of  anything  indicating  that  the  testa- 
tor left  real  estate.  The  evidence  must  be 
read  In  order  to  ascertain  that  at  the  time 
of  Us  death  the  testator  owned  60  acres  of 
land,  which,  of  course^  was  disposed  ot  by 
the  will. 

Upon  such  a  record,  where  is  the  appel- 
late lurisdiction  of  a  emtest  of  the  will? ' 

A  glance  at  fbe  cases  of  Eari  t.  Qabel,  48 
Mo.  App.  617,  and  Moore  v.  UcNulty,  76  Mo. 
App.  370,  would  seem  to  settle  the  question 
against  our  Jurisdiction.  The  Moore  Case 
was  subsequenOy  decided  by  the  Supreme 
Court  (IM  Ha  lU,  64  S.  W.  158),  but  we 
find  no  decision  of  that  court  in  the  Karl 
Ou&  The  Supreme  Court  transferred  to 
the  St  Louis  Court  of  Appeals  a  case  m- 
titled  Ortt  T.  Leonhardt  and  must  have  lot^- 
ed  to  the  evidence  in  the  case  to  determine 
its  Judisdictlon  frmn  what  is  said  in  the  re- 
port of  Uie  case  what  first  decided  by  the  St 
Louis  court  fai  68  S.  W.  ST7,  S78,  Whldi  oiAn- 
ion  did  not  get  Into  the  oflSdal  reports,  and 
another  opinion  was  written  a  year  later. 
102  Mo.  App.  88, 74  S.  W.  423. 

But  this  court  decided  the  case  of  Berst 
T.  Moxom,  1B7  Mo.  App.  842,  138  S.  W.  74, 
and  the  (pinion  recitea  that  the  petition  al- 
leged that  deceased  owned  a  large  farm. 
The  case  again  came  up  on  appeal  and  Is 
reported  in  168  Ua  App.  128, 146  S.  W.  867; 
but  the  question  of  the  jurisdlctlfni  of  this 
court  was  not  raised  on  tAOter  appeai.  In 
SduUr  V.  Peters,  111  Mo.  App.  447,  461,  90 
8.  W.  1037,  the  will,  which  Is  copied  In  the 
opinion,  shows  that  real  estate  was  involved. 
The  same  Is  true  of  Heta  v.  Wright  UO  Ma 
App.  loe.  dt  640,  02  S.  W.  1126,  Pratt  v. 
Railroad.  130  Ma  AppL  loa  dt  178,  108  B. 
W.  1060,  and  numerous  other  cases'  whidh 
have  been  finally  determined  in  the  Courts 
(MF  Appeals. 

In  Barber  Asphalt  Paving  Oo.  v.  Head, 
138  Ho.  loc  dt  230,  89  a  W.  781,  the  Sn- 


prone  Court  said:  "Before  this  court  can 
assert  its  ezdusive  appellate  Jurisdiction  In 
sudi  cases,  the  title  to  real  estate  must  be 
involved  in  the  suit  itself  and  be  a  matter 
about  which  there  Is  a  contest  It  is  not 
enough  that  the  Judgment  when  carried  Into 
execution  will  affect  the  title  to  the  land." 
Other  cases:  "The  Judgment  to  be  rendered 
must  directly  affect  the  tlUe  Itself  to  the 
real  estate."  Price  v.  Blankendi4>,  144  Mo. 
loc  dt  200^  46  S.  W.  1124.  "These  decisions 
do  not  hold,  however,  that  to  give  this  court 
Jurisdiction  in  audi  case  the  title  to  the  land 
must  be  settled  by  the  Judgment  but  Uiat 
it  must  be  directly  affected.  A  suit  In  equity, 
for  example,  wherein  the  valittty  of  a  mort- 
gage or  other  deed  affecting  title  to  real  es- 
tate Is  in  questlrai,  Is  within  the  provision  of 
the  Constitution.''  Edwards  t.  Hallway,  148 
Mo.  loc.  dt  616,  616,  60  S.  W.  00.  "Title  to 
real  estate  Is  not  Involved  witUn  the  mean- 
ing of  the  Conatitntltm  that  defines  the  Ju- 
risdiction of  this  court  unless  the  Judgment 
Itself  affects  ttie  title.**  Jones  v.  H(«an,  211 
Mo.  locL  dt  47,  109  S.  W.  6a.  "The  Judg- 
ment Itsdf  must  dlrecUy  affect  the  tlU^ 
and  the  distinction  has  been  drawn  betwedi 
Judgments  Utat  directly  affect  the  tlUe  and 
Judgments  that  m^  result  in  title  being 
affected."  Loewenstein  v.  Insurance  Co.,  227 
Ma  loc.  dt  128,  127  S.  W.  86. 

The  St  Louis  Court  of  AppeeHB  In  an  early 
case  used  this  language;  "In  determining 
the  question  whdlier  this  Is  a  case  involving 
title  to  real  estate,'  within  the  meaning  of 
artlde  6,  |  12,  of  the  state  Constitution,  It 
seems  only  necessary  to  discriminate  be- 
tween cases  whidL  deai^  belong  to  that 
class,  and  controversies  which  relate  merely 
to  the  conveyance  of  realty  tiom  one  party 
to  another.  In  a  suit  to  oiforoe  spedflc 
performance  ct  a  contract  for  the  purdiase 
or  sale  of  land,  the  final  adjudication  set- 
tles nothing  as  to  the  podtlve  title.  That 
so  for  as  the  wbole  controversy  la  concerned, 
may  reside  In  a  third  party,  or  may  have 
never  emanated  from  the  government  The 
only  controversy  Is  otet  a  questicm,  of  per^ 
scmal  dutr  In  the  executltm  or  acc^tance  of 
a  deed  fnun  tme  party  to  anotlier.  Sudi  a 
case  is  tiierefore  not  one  involvlntf  title  to 
real  estate.'  It  is  like  many  others  in  vrblch, 
although  the  final  Judgment  may  have  a  con- 
troUIng  influence  on  a  transmission  of  the 
titles  yet  It  does  not  adjudicate  the  title  it- 
self." Dunn  T.  Miller,  13  Ha  App.  136.  The 
last  sentence  quoted  would  seem  to  apply 
to  the  case  before  us. 

In  Brannock  v.  Magoon,  216  Ifo.  loa  dt 
727, 116  S.  W.  aos,  the  Supreme  Court  said: 
"We  must  look  to  the  Judgment  in  tiie  case 
to  determine  our  Jurisdiction.  If  the  Judg- 
ment is  sudi  aa  to  involve  the  title  of  real 
estate^  then  we  should  assume  Jurisdiction, 
but,  it  not  we  should  not  assume  Jurisdic- 
tion." And  in  Springfldd  8.  W.  By.  Oo.  t. 
Sdiwdtser  (Siv.)  161  8.  W.  128,  180:  "To 
confer  Jurlsdictlaii,  In  a  conatttatliinal  aasise. 
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the  jitdffmetU  appealed  from  mast  involTe 
title  to  real  estate,  and  euch  title  mast  be 
directly  effected  thereby."  Are  we  to  under- 
stand Qiat  we  are  to  look  to  the  Judgment 
alone  In  determining  our  Jurisdiction?  If 
80,  the  Jurisdiction  of  this  appeal  Is  with  us. 

Now  we  find  the  following  language  in 
State  ex  rel.  Hartley  v.  Rombauer,  130  Mo. 
loc  dt  290,  32  S.  W.  660:  "The  appeal  is 
beard  upon  the  whole  record  and  the  appel- 
late court  can  look  to  that  in  order  to  de- 
termine its  Jurisdiction."  See,  also.  Wilson 
T.  Russler,  162  Mo.  loc.  dt  667,  68  8.  W. 
370,  to  the  same  effect 

The  Supreme  Court,  tn  Kennedy  v.  Don- 
can,  224  Mo.  loc.  dt  666,  123  S.  W.  857,  used 
this  language:  "This  court  cannot  entertain 
the  cause  on  the  Idea  that  title  to  real  es- 
tate Is  Involved  unless  it  bo  appears  on  the 
face  of  the  Judgment  The  converse  of  the 
proposition  Is  also  true;  if  the  Judgment  on 
Its  face  should  purport  to  dispose  of  the 
title  to  real  estate  although  the  pleadings 
did  not  call  for  it  the  appeal  would  have 
to  come  here  for  review,  because  the  Judg- 
ment on  its  face  would  affect  the  title  and 
this  court  only  could  reverse  It  on  the  ground 
that  It  was  beyond  the  Issues  presented  by 
the  pleadings." 

In  Turner  v.  Morris,  222  Mo.  loc.  dt  23, 
121  S.  W.  9,  it  is  said:  "Before  an  appeal 
can  be  entertained  by  this  court  on  the 
ground  that  title  to  real  property  is  involved, 
*  *  *  the  record  must  show  that  the  title 
to  the  real  estate  mentioned  In  the  pleadings 
will  be  directly  affected  by  the  Judgment  or 
decree  to  be  r^dered  in  the  cause." 


And  in  State  t.  Briscoe,  237  Mo.  loc.  dt 
167,  140  S.  W.  8SS:  "The  Constitution  fixes 
the  appellate  Jurisdiction  of  this  court  and 
in  a  given  case  the  record  alone  must  deter- 
mine whether  Jurisdiction  on  aK>eal  is  in 
this  court  or  the  Court  of  Appeals."  That  Is, 
the  Supreme  Court  will  not  look  to  some- 
thing which  Is  not  proi>erly  a  part  of  the 
record. 

Unless  It  la  held  that  in  determining  the 
question  of  appellate  Jurisdiction  the  court 
may  look  beyond  the  pleadings  and  Judgment 
and  to  the  testimony  of  the  witnesses  which 
appears  in  the  bill  of  exceptions,  the  appeal 
In  this  case  has  been  properly  lodged  In  this 
court  although  our  decision  would  operate 
to  susteln  the  title  of  Belle  Blngaman  t9  60 
acres  of  land  or  to  strike  it  down  and  thus 
vest  title  thereto  In  the  heirs  of  the  testetor. 
As  to  Belle  Blogaman  and  those  who  claim 
under  her,  the  will  of  the  testator  is  a  muni- 
ment of  title  to  real  estate,  and  It  la  our 
opinion  that  the  final  adjudication  of  the 
will  contest  should  be  by  the  Supreme  Court 
It  would  seem  that  the  safe  rule  for  the 
Courte  of  Appeals  to  adhere  to  is  one  which 
permits  them  to  examine  the  entire  record  In 
order  to  determine  their  Jurisdiction,  and,  if 
there  Is  doubt  transfer  the  case  to  the  Su- 
preme Court  Null  V.  Bowell,  40  Mo.  App. 
829;  Miulck  V.  Railroad,  43  Mo.  App.  326; 
State  V.  Dlnnisse.  41  Mo.  App.  22;  In  re 
Opening  Essex  Axenue,  44  Mo.  App.  288; 
Bache  V.  Hammett,  61  Mo.  App.  467. 

Under  the  statute  (section  3938,  R.  S.  1909), 
this  cause  is  ordered  transferred  to  the  Su- 
preme Court  All  concur. 
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ANDERSON  COUNTY  et  at 
(SupretM  Court  of  Texas.    May  7,  1913.) 

1.  RuLMAH  a  22*)  —  Action  —  Txnub  — 

PXJUDINO. 

A  petition  in  a  suit  by  a  county  and  oth- 
ers againat  a  railroad  company  to  restrain  it 
from  morins  ita  general  omcM,  sbops,  etc.,  ai' 
leced  a  contract  to  maintain  inch  establish- 
mente  In  complainant  city  and  coonty  in  con- 
■ideration  of  coun^  bonds  iasaed  to  the  rail* 
road  company's  predeccBsor ;  that  the  offices 
and  diops  had  been  so  maintained  for  seTeral 
years;  but  that  defendSnt,  in  disrefcard  ot  surh 
contract  obligations,  had  undertaken  to  remore 
tb«n  to  another  county  and  prayed  for  an  In- 
junction. Held  that,  since  the  railroad  compa- 
ny was  entitled  to  be  sued  in  the  county  of  its 
domicile,  which  was  the  county  where  its  gen- 
eral oAces,  etc.,  were  lawfully  located,  wbirh 
was  the  very  question  m6oted  on  the  merits, 
the  venoe  was  properly  laid  in  the  county 
where  the  petition  alleged  soch  offices  were  law- 
fully locAted. 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Cent.  Dig.  K  40-60;  Dec  Dig.  |  22.*] 

2.  B&IUOADB  (8  194*)— PUBCHASE  AT  JVDX* 

cux  Sale— IjOcation  of  OmcEB,  Etc.— 

Obuqatiom  of  Pubchaseb. 

Ber.  CiT.  St.  1911,  arc  0423,  provides  that 
railroad  companies  shall  maintain  their  Bhop% 
Tonndhoaaea,  and  general  offices  at  a  plac*  nx- 
ed  by  it  in  a  contract  supported  by  a  valuable 
consideration,  and  section  6425  declares  that 
any  railroad  chartered  by  the  state  or  operat- 
ing or  c<»itroUing  a  line  tiierein,  which  shall 
vltriate  any  of  the  provisions  of  the  charter, 
shall  forfeit  its  charter,  and  it  shall  be  the  du- 
ty of  the  Attorney  General  to  enforce  such  for- 
feiture. Held  that,  where  a  railroad  company, 
in  consideration  of  certain  railroad  aid  bon^ 
issued  by  a  ooonty,  contracted  to  maintain  Its 
general  offices,  roundhouses,  shops,  etc.,  In  a  cer- 
tain city  in  the  county,  the  observance  of  such 
contract  was  not  a  mere  covenant  but  a  contin- 
uing condition  of  the  company's  riAt  to  corpo> 
rate-  nlsteoce  and  was  raforceable  against  a 
purchaser  of  the  railroad  company's  property 
at  a  judicial  sale,  since  socb  a  purchaser  takes 
tlie  property  and  franchises  freed  only  from  the 
mero  personal  obligations  of  the  former  com- 
pany* 

(Ed.  Note.— For  oOwr  cases,  sea  RBilnMdi, 

Cent  Dig.  K  648-656;  De&Dlg.  |  194.*] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Anderson  County  and  others 
against  the  International  &  Great  Northern 
Railway  Company.  Judgment  for  complain- 
ants affirmed  by  the  Court  of  Civil  Appeals 
(150  S.  W.  2SSft,  and  defendant  brings  error. 
Affirmed. 

Wilson,  Dabney  &,  King  and  Frank  An- 
drews, all  of  Houston,  and  Williams  &  Sted- 
man,  of  Austin,  for  plaintiff  In  error.  A  O. 
Greenwood,  Thomas  B.  Greenwood,  and  Gamp- 
bell,  Sewell  &  Strickland,  aU  of  Palestine,  for 
d^endants  in  error. 

PHILLIPS,  X  Substantially  stated,  this 
case  involTea  tbe  right  of  a  railroad  compa- 
ny, incorporated  under  article  6625,  R.  8. 
1911,  for  the  purpose  of  owning  and  operat- 
ing a  railroad  previously  owned  by  another 


company  wbose  fnuK^lses,  prlTilegu,  and 
property  had  been  acquired  bj  the  taicorpo- 
rators  through  a  Judicial  foreclosure  aal^  to 
change  the  location  of  the  general  offices,  ma- 
chine shops,  and  roundhouses  of  the  road, 
made  by  the  former  company  under  contract 
for  a  valuable  conridoation  and  in  a  count; 
which,  in  consideration  of  «DCh  location,  bad 
aided  It  by  an  Issue  of  bonds,  and  accord- 
ingly subject  to  the  pioTidons  of  article 
9428,  commonly  known  as  the  general  <dBce 
stattttfc 

The  suit  was  filed  in  the  district  court  of 
Anderson  county  by  Anderson  coonty,  the 
city  of  Palestine,  and  certain  citizens  of  that 
city,  suing  for  themselves  and  in  a  repre- 
sentatlye  capacity,  as  plalotlffe.  Ita  purpose 
was  to  require  the  defendant  company,  the 
plaintiff  in  error  here,  to  maintain  at  Pales- 
tine, in  Anderson  county,  its  general  offices, 
machine  shops,  and  roundhouses,  where  the 
petition  alleged  It  was  required  by  law  to 
maintain  them.  As  the  basis  for  the  conten- 
tion that  the  International  &  Great  Northern 
Railroad  Company  was  under  this  duty,  and 
that  it  was  likewise  Imposed  upon  the  de- 
fendant In  virtue  of  its  succession  to  the 
ownership  of  the  franchises,  privileges,  and 
railroad  of  that  company,  for  the  decision  of 
the  case  It  is  sufficient  to  say  that  the  peti- 
tion alleged: 

(1)  The  Incorporation,  under  article  6625, 
on  August  10,  1911,  of  the  defendant  for  the 
purpose  of  owning  and  operating  the  rail- 
road formerly  owned  and  operated  by  the 
International  &  Great  Northern  Railroad 
Company,  wbose  franchises,  privileges,  and 
property  bad  been  acquired  by  the  incorpo- 
rators of  the  defendant  through  a  Judicial 
foreclosure  of  a  mortgage  Hen. 

(2)  A  contract  with  the  citizens  of  Pales- 
tine, Tex.,  acting  through  Judge  John  H. 
Reagan,  and  with  Anderson  county,  entered 
Into  In  the  year  1872,  on  the  part  of  the 
Houston  St  Great  Northern  Railroad  Compa- 
ny, to  extend  Its  line,  then  constructed  from 
the  city  of  Houston  to  the  north  boundary 
line  of  Houston  county,  so  as  to  Intersect  at 
Palestine  tbe  line  of  railroad  of  the  Inter- 
national Railroad  Company,  then  in  opera- 
tion, extending  from  or  near  Hearne,  In 
Robertson  county,  to  Palestine,  and  to  es- 
tablisb  and  forever  maintain  at  Palestine  Its 
general  offices,  machine  shops,  and  round- 
houses. In  consideration  of  the  Issuance  and 
delivery  to  it  by  Anderson  county  of  Its  in- 
teresMiearing  bonds  In  the  sum  of  $160,000, 
which,  In  reliance  upon  such  contract,  were 
duly  voted  by  the  electors  of  the  coimty,  is- 
sued, and  delivered. 

(3)  The  consolidation,  in  187S,  of  the  Hous- 
ton ft  Great  Northern  Railroad  Company  and 
the  International  Railroad  Company,  under 
the  name  of  the  International  ft  Great 
Northern  Railroad  Company,  and  the  ap- 
proval of  such  merger  by  special  act  of  the 
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Legblature  In  1874,  by  which  It  was  pro- 
Tided  that  all  acts  done  In  the  name  ot  ei- 
ther company  shoald  be  equally  binding  upon 
the  consolidated  company. 

(4)  A  contract  made  In  the  year  187Q  by 
the  International  &  Great  Northern  Ballroad 
Company  with  the  citizens  of  the  city  of 
Palestine  to  perform  the  contract  of  the 
Houston  &  Oreat  Northern  Railroad  Com- 
pany, above  mentioned,  by  at  once  locating 
the  general  offices  of  the  International  & 
Great  Northern  Hallroad  Company  and  there- 
after forever  maintaining  the  general  offices, 
machine  shops,  and  roundhouses  of  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany at  Palestine  in  consideration  of  the 
bonds  -ot  Andrastm  county  Issued  to  the  Hons- 
tm  &  Great  Northern  Railroad  Company, 
and  tin  eonsCrnctlon  at  Palestine  by  Its  dtl- 
lens,  at  their  own  ^^enae,  according  to 
plans  furnished  by  the  International  &  Great 
Northern  BaUioad  Company,  of  anch'  houses 
as  might  be  demanded  by  It  for  the  occupan- 
cy of  Itr  offlcOT  and  onployte  at  reasonable 
rentals,  wMdi  contract  had  been  performed 
by  the  dtiiena  of  Palestine,  and  whereby  it 
was  alleged  that  the  Internationa]  &  Great 
Northern  Railroad  Company  became  bound 
to  forever  maintain  the  general  offices,  ma- 
chine shops,  and  roundhonsee  of  that  rail- 
road at  Palestine. 

(B)  That  the  Houston  *  Great  Nwrthem 
Rallnnd  Oonqiany,  in  part  performance  ct 
its  ctmtrac^  promptly  located  Its  macMne 
diops  and  roundhouses  at  Palestine  and 
there  maintained  them  until  the  consolida- 
tion ot  that  company  and  the  International 
Railroad  Company,  and  thereafter,  to  the 
time  ot  the  flUng  of  the  suit,  the  machine 
shops  and  roundhouses  of  the  International 
&  Great  Northern  Railroad  had  beoi  contin- 
uously mainlined  at  Palestine  by  the  Inter- 
national &  Great  Northern  Ballroad  Com- 
[uny  and  the  defendant,  In  compliance  with 
the  contracts  referred  to.  Tbat  in  the  year 
1875  the  Intematl<mal  &  Great  Northern 
Ballroad  Company,  in  p^ormanoe  of  its 
contract,  located  and  establlalwd  the  general 
offices  of  the  International  ft  Oreat  Northern 
Railroad  at  Palestine,  and  continuously  there 
maintained  them  until  September  1,  1911. 

(6)  That  on  or  about  September  1,  1911, 
the  defendant,  International  &  Oreat  North- 
em  Railroad  Company,  undertook  to  change 
the  location  of  all  ito  general  offices,  exc^ 
in  the  case  of  two  officials  named,  from 
Palestine  to  Houston,  Tex.,  and  to  establish 
the  most  Important  general  office  of  Its  traf- 
fic manager  without  the  state  in  the  dt?  of 
New  Orleans,  La.,  causing  ceztaiu  named 
general  officials  and  their  subordinate  to  re- 
move to  the  city  of  Houston  and  there  es- 
tablish so-called  general  offices  for  tbe  per- 
formance of  their  duties,  and  the  traffic 
manager  and  his  snbordlnatee  to  establish 
an  office  at  New  Orleans,  and  had  declared 
its  purpose  to  change  tbe  location  of  the 
general  offices  of  tbe  two  officials  whose  of- 


fices had  been  left  at  Palestine,  and  to  dungs 
the  location  of  the  machine  shops  and  round- 
houses of  the  railroad  upon  the  Institution  of 
this  suit  or  any  suit  of  like  nature,  and 
would  effect  such  changes  of  location  unless 
restrained  by  Injunction. 

The  petition  contained  further  averments 
in  respect  to  Irreparable  damage  in  a  large 
amount  suffered  and  to  be  suffered  by  the 
plaintiffs  through  the  depredation  of  thdr 
properly  situated  at  Palestine  that  had  been 
acquired  upon  the  faith  and  credit  of  tbe 
contracts  referred  to,  and  disastrous  conse- 
quences to  the  property  and  business  Inter- 
este  of  the  dty  of  Palestine^  already  suf- 
fered and  that  would  turtber  result  If  such 
changes  In  the  location  of  the  general  <^cee, 
machine  shops,  and  roundhouses  of  tiie  rail- 
road, made  and  o(Aitemplated  1^^  the  defMd- 
ant,  wne  permitted,  the  la<ft  c£  any  adequate 
remedy  at  law,  tic  Upon  these  auctions; 
in  substan^  and  others  to  which  it  ia  not 
necessary  to  ref6r,  on  an  ex  parte  hearlnc  a 
temporary  Injunction  was  Issued  at  cham- 
bers, restraining  tJie  defmdant  fnun  duuis- 
ing  the  location  of  the  machine  aboBB  and 
roundhouses  of  the  road  from  Palestine^  as 
well  as  the  general  offices  of  its  superintend- 
ent at  motive  power  and  master  medunic; 
and  requiring  tbe  return  to  Palestine  of  sodi 
of  its  g^eral  offices  as  it  had  moved  to  and 
establlsaied  at  Houston  and  New  Orleans. 
On  the  appeal  of  tlie  defendant  from  the 
order  grantii^  endi  temporary  Injxmctlon, 
ttie  honorable  Court  of  Olvll  Appeals  reform- 
ed it  so  as  to  omit  that  [tortlon  conmiandlng 
the  return  of  the  defendant's  general  offices 
to  Palestine  and  affirmed  the  order  as  x»* 
formed.    (Olv.  App.)  150  S.  W.  289. 

Tbe  questions  presented  for  dedsioa  are: 
(1^  Was  the  venue  of  the  suit  properly  laid 
In  Anderson  county'  (2)  Are  the  obligations 
and  duties  that  lay  upon  the  International 
&  Great  Norttiem  Railroad  Company,  In  re- 
spect to  the  maintenance  at  Palestine  of  tbe 
general  offices,  madilne  shops,  and  round- 
houses ot  the  railroad,  likewise  enforceable 
against  the  {datutUf  in  error,  a  distinct  cor- 
poration and  the  ownw  of  the  road  tlirongh 
purchase  at  foreclosure  saleT  The  plaintiff 
in  error  contends  with  respect  to  the  first 
question  tbat  the  suit  is  purely  one  for  in- 
junction, the  Tenoe  of  which  is  confined  by 
the  statute  to  tbe  county  of  ite  domicile; 
and  as  the  petition  alleged  that  its  general 
offices  were,  at  the  time  of  tbe  institution  of 
the  suit,  in  fact  eatebllshed  at  Houston,  In 
Harris  county,  and  In  effect  alleged  that  sudi 
was  the  place  named  in  Its  charter  for  thdr 
location,  it  is  thereby  disclosed  that  its 
domldle  Is  in  Harris  county,  where  alone  tbe 
suit  may  be  maintained,  notwithstanding  the 
further  all^ation  in  tbe  petition  that  such 
general  offices  are  required  by  law  to  be 
maintained  at  Palestine,  la  Anderson  connty. 

[1]  Our  view  is  tbat  granting,  without  de- 
termining, the  premise  of  the  plaintiff  in 
err<ur  that  this  is  essentially  a  suit  for  in- 
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jnnctloii,  irtu»e  venue  may  be  laU!  only  In 
fiw  coimt7  of  its  domicile,  stUl  the  dedslon 
<tf  UiIb  qnestion  Is  Inseparable  from  that  of 
flie  main  anestlon  In  the  cas^  Inasmncb  as 
the  place  of  the  company's  l^|al  domicile  Is 
necessarily  dependent  npon  its  determlnatloD. 
By  statate  the  pablie  office  of  a  railroad  cor- 
poration In  this  state  is  regarded  as  its  dom- 
icile, and,  wherever  the  law  requires  sudi 
poblic  or  general  ofBces  to  be  maintained,  is 
fixed  by  the  same  authority  as  the  place  of 
Its  dmnlcilew  Unlike  a  natural  person,  a  cor- 
poration is  not  at  liberty  to  Change  its  domi- 
die  at  wUL  Whether  expressed  in  the  right 
ot  charter  deBignailon  or  in  a  general  statr 
ute,  which  contravenes  such  right,  the  law 
governs  its  location,  and  there  is  no  power 
tn  a  corporation  to  establish  a  domicile  in 
fact  which  will  prevail  over  that  prescribed 
by  law.  ^e  main  question  In  this  case  Is 
whether  under  the  law  the  plaintiff  in  error 
was  required  to  maintain  its  general  offices 
at  Palestine,  in  Anderson  county,  or  possess- 
ed the  right  to  establish  them  elsewhere  by 
designation  in  its  charter.  The  dedalon  of 
that  question,  in  accord  with  either  view,  de- 
termines the  place  of  Its  legal  domicile,  and, 
accordingly,  the  venue  of  the  suit,  thon^  the 
coateatlon  of  the  plaintiff  in  error  as  to  its 
nature  be  conceded.  It  is  manifest  that  the 
question  of  venue  cannot,  even  under  the 
theory  advanced  by  the  plaintiff  In  error,  be 
otherwise  rightfully  determined.  To  say  that 
the  venae  was  properly  in  Harris  county  as- 
sumes that  It  had  the  right  to  change  the 
location  of  Its  general  offices  from  Palestine, 
establish  them  In  Harris  county,  and  there- 
by fix  that  as  the  county  of  its  domicile, 
which  Is  the  fundamental  question  In  the  case. 
On  the  other  hand,  to  say  that  the  venue  was 
properly  in  Anderson  county  involves  the 
contrary  assumption,  and  In  like  manner 
forecloses  the  main  question.  It  Is  demon- 
strated, therefore,  that  under  this  theory  of 
the  case  its  nature  Is  such  as  to  make  the 
question  of  venue  and  the  main  issue  indi- 
visible, and  the  determination  of  one  con- 
xdusive  of  the  other. 

With  the  quratlon  of  the  location  of  the 
legal  domicile  of  the  plaintiff  in  error,  and 
therefore  the  venue  of  the  suit  if  regarded 
as  one  purely  for  injunction,  thus  in  dispute 
and  incapable  of  adjudication  without  a  de- 
termination of  the  main  Issue,  it  results  In- 
evitably that  the  venue  for  the  trial  of  such 
issue  must  be  governed  by  the  allegations  of 
the  petition,  and  was  properly  laid  In  Ander- 
son county,  as,  according  to  the  petition,  that 
Is  the  county  of  the  legal  domicile  of  the 
plaintiff  In  error  under  the  allegation  that 
It  is  required  by  law  to  there  maintain  its 
general  offices.  A  suit  in  which  the  issue  is, 
essentially,  the  location  of  the  legal  domi- 
cile of  a  corporation,  according  to  which  the 
venue  Is  controlled,  admits  of  no  other  rule 
for  determining  the  venue.  It  in  such  a  case 
the  allegations  of  the  petition  In  respect  to 
the  location  of  the  defendant's  domicile^  in 


lew,  do  not  control,  but  must  yl^  to  aver^ 
ments,  which,  at  most,  declare  only  the  il- 
legal establishmrat  elsewbere  of  a  domicUft 
in  fact,  a  plaintiff  most  be  fa^d  ranitted  to 
a  forum  whose  JuEiBdlctl<m  la  Inconsistrat 
with  his  cause  of  action,  involving,  as  it 
would  her^  the  ooncession  or  surrender,  at 
the  outset,  of  the  very  issue  tendered  by  the 
suit  and  mun  which  it  la  proposed  to  be 
maintained.  The  venue  this  suit,  if  re- 
garded as  purely  au  injunction  suit,  lies  in 
Harris  coutt^  only  in  the  event  that  is  the 
county  of  the  legal  domicile  of  the  plaintiff 
in  error.  Acoordiiv  to  the  petition,  however, 
its  1^1  domicile  Is  in  Anderson  county. 
The  suit  is  grounded  in  a  denial  of  its  right 
to  remove  its  general  offices  from  that  coun- 
ty  and  by  their  locstion  establiah  a  legal 
domldle  elsewlier^  which  negatiTes  tlie  cre- 
ation of  a  legal  domicile  in  Harris  ooun^ 
by  th^  removal  to  Housbm.  If  the  suit 
had  been  filed  in  Harris  county  and  Uie 
defendants  in  error  should  succeed  npon 
the  main  issue,  the  result  would  serve  to 
defeat  the  venue  of  that  county.  To  sus- 
tain the  venue  of  Harris  county  would  neces- 
sarily involve  the  failure  of  their  suit,  where* 
as,  if  they  prevail,  the  venue  of  Anderson 
county  is  established.  In  such  a  case,  tiie 
plaintiff  slionld  be  held  entitled  to  invoke  the 
voiue  that  accords  with  the  estabUshmeut  of 
the  allegations  of  his  petition,  rather  than 
under  tbe  necessity  of  submitting  his  cause 
in  a  court  whose  Jurisdiction  depends  npon 
their  refutation.  In  the  absence  of  fraudu- 
lent allegations,  this  is  a  right  possessed 
through  his  tender  of  the  issue  which  con- 
trols the  venue  and  his  assamptton  at  the 
burden  of  It;  it  Is  not  affected  by  the  pos- 
sibility that  the  venue  may  fall  with  the 
suit 

The  case  Is  not  dissimilar  In  its  analogy  . 
from  that  dass  of  cases  provided  for  in  the 
venue  statute,  where,  for  illustration,  the 
foundation  of  the  suit  is  a  crime  or  trespass 
In  which  the  right  of  the  plaintiff  to  main- 
tain the  venue  tn  the  county  where  the  crime 
or  trespass  Is  alleged  to  have  been  conunit- 
ted,  Is  Bo  related  to  the  main  issue  as  to  de- 
pend npon  the  establishment  of  Its  essential 
features,  but  Is,  nevertheless,  a  subsisting 
right  The  rule  that  such  cases  permits  the 
allegations  of  the  petition  to  govern  the  ven- 
ue has  equal  application  here,  since  from  the 
nature  of  the  case,  if  regarded  as  an  Injunc- 
tion suit,  the  question  of  the  legal  domicile 
of  the  plaintiff  in  error  Is  inseparable  from 
the  main  Issue  to  be  determined. 

Passing  to  the  consideration  of  the  main 
question,  the  petition  alleges  a  state  of  f^cts 
that  clearly  Imposed  upon  the  International 
&  Great  Northern  Railroad  Company  the  ob- 
ligation to  maintain  Its  general  offices,  ma- 
chine shops,  and  roundhouses  at  Palestine,  as 
in  respect  to  the  duty  of  that  company  In  this 
regard  the  case  made  by  the  petition  fails 
clearly  within  the  provisions  of  article  0428, 
R.  6.  1&U«  which  Is  as  follows: 
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[2]  "Art  0423  (4367).  Every  raUroad  com- 
pany chartered  by  tbls  state,  or  owning  or 
.operating  any  line  of  railway  within  this 
state,  shall  keep  and  maintain  permanently 
Its  general  offices  within  the  state  of  Texas 
at  the  place  named  in  Its  charter  for  the  lo- 
cating of  its  general  offices;  and.  If  no  cer- 
tain place  Is  named  in  Its  (barter  where  Its 
general  offices  shall  be  located  and  maintain- 
ed, then  said  railroad  company  shall  keep 
and  maintain  Its  general  offices  at  such  place 
wltfalu  this  state  where  It  shall  have  con- 
tracted or  agreed,  or  shall  hereafter  con- 
tract or  agree,  to  locate  Its  general  office  for 
a  valuable  consideration;  and,  if  said  rail- 
road company  has  not  contracted  or  agreed 
for  a  valuable  consideration  to  maintain  Its 
general  office  at  any  certain  place  within  this 
state,  then  such  genial  offices  shall  be  lo- 
cated and  maintained  at  such  place  on  its 
line  in  this  state  as  said  railroad  companies 
may  designate  to  be  on  its  line  of  railway. 
And  such  railroads  shall  keep  and  maintain 
their  machine  shops  and  roundhouses,  or 
either,  at  such  place  or  places  as  they  may 
have  contracted  to  keep  them  for  a  valuable 
consideration  received ;  and,  if  said  general 
offl<%8  and  shops  and  roundhouses,  or  either, 
are  located  on  the  line  of  a  railroad  in  a 
county  which  has  aided  said  railroad  by  an 
Issue  of  bonds  In  consideration  of  such  loca- 
tion being  made,  then  said  location  shall  not 
be  changed ;  and  this  shall  apply  as  well  to 
a  railroad  that  may  have  been  consolidated 
with  another  as  to  those  which  have  main- 
tained their  original  organization." 

As  above  stated,  the  plaintifiF  In  error  is 
shown  to  be  a  distinct  corporation  from  the 
International  &  Great  Northern  Railroad. 
Though  r^rded  as  the  successor  of  that 
company,  it  Is  too  well  settled  to  admit  of 
doubt  that  it  would  ordinarily  stand  re- 
lieved of  all  liabilities  and  obligations,  not 
constltuttug  a  prior  incumbrance  upon  the 
property  It  acquired,  that  were  personal  to 
that  company.  While  the  general  rule  has 
been  qualified  in  this  state  by  statutory  pro- 
vision, only  to  the  extent  of  and  as  governed 
by  such  qualification  did  the  plaintiff  in  er- 
ror succeed  to  such  liabilities  and  obligations 
of  the  former  company.  The  question,  there- 
fore, as  to  whether  it  rests  under  the  same 
duty  as  the  International  &  Great  Northern 
Railroad  Company  In  respect  to  the  main- 
tenance at  Palestine  of  Its  general  offices, 
machine  shops,  end  roundhouses  is  determin- 
ed by  the  nature  of  that  company's  obliga- 
tion In  the  premises  and  the  relation  of  the 
plaintiff  in  error  to  such  obligation.  It  will 
be  gained  from  the  reading  of  article  6425  of 
the  same  chapter  that  the  Legislature  has 
gone  to  some  pains  to  compel  at  the  hands 
of  railway  companies  the  observance  of  the 
requirements  of  article  6423.  It  la  as  fol- 
lows: 

"Art  6425  (4369).  Each  and  ev«ry  railroad 
company  chartered  by  this  state,  or  own- 
ing, operating  or  fsontrolUng  any  line  of 


railroad  within  this  state,  whldi  shall  vio- 
late any  of  the  prorlalona  of  this  chapter 
shall  forfeit  the  charter  by  which  It  operates 
its  railroad  In:  this  state  to  the  state  of  Tex- 
as; and  it  is  hereby  made  the  dnty  of  the 
Attorney  General  of  this  state,  upon  the  ap- 
plication of  any  Interested  party,  or  on  bis 
own  motion,  to  proceed  at  once  against  every 
railroad  company  owning,  operating  or  con- 
trolling any  line  of  railway  within  this  state 
by  quo  warranto  to  forfeit  the  charter  of 
the  railroad  company  so  offending,  or  violat- 
ing any  of  the  provisions  of  this  law ;  [and 
every  sucAk  railroad  company]  shall  In  addi- 
tion to  forfeiting  the  charter  to  that  part  of 
the  railroad  situated  within  this  state  he 
subject  to  a  penalty  of  five  thousand  dollars 
for  each  and  every  day  It  violates  any  of 
the  provisions  of  this  chapter;  aald  penalty 
to  be  recovered  In  the  name  of  the  state  of 
Texas  by  a  suit  which  shall  be  filed  by  the 
Attorney  General  in  any  court  in  this  state 
having  jurisdiction;  and  on  the  trial  the 
court  shall,  if  It  finds  that  the  railroad  com- 
pany has  violated  any  of  the  provisions  of 
this  chapter,  render  judgment  In  the  name  of 
the  state  of  Texas  at  the  rate  of  the  sum  of 
five  thousand  dollars  for  each  and  every  day 
said  court  shall  find  that  said  railroad  com- 
pany violated  any  of  the  provlsioDS  of  this 
chapter.  And  any  money  recovered  from  any 
railroad  company  under  the  provisions  of 
this  law  shall  be  paid  over  into  the  state 
treasury  and  become  a  part  of  the  available 
public  free  school  fund." 

In  the  provision '  for  forfeiture  of  the 
charter  of  any  railroad  company  that  vio- 
lates any  article  of  the  chapter,  there  la  here 
expressed,  In  immlstalEable  terms,  a  plain 
limitation  upon  the  corporate  franidilse  of 
any  company  that  la  the  matter  of  the  loca- 
tion of  Its  general  offices,  machine  shops,  and 
roundhouses.  Is  subject  to  the  terms  of  ar- 
ticle 6423.  Obedience  to  Its  requirements  is 
made  a  condition  of  the  exercise  of  the  com- 
pany's corporate  powers  and  the  enjoyment 
of  Its  corporate  privileges.  The  right  of  the 
corporation  to  subsist  Is  dependent  upon 
their  observance,  and  its  corporate  franchise 
is  therefore  impressed  with  th^  obligation. 
The  duty  to  which  the  company  is  subject 
under  article  6423,  being  thus  Imposed  upon 
Its  corporate  franchise  and  made  a  condition 
of  Its  exercise,  has  all  the  force  and  obtains 
just  as  fully  as  though  Its  assumption  were 
made  a  condition  of  Its  grant  It  is  a  quali- 
fication of  Its  franchise  and  inseparable  from 
it  a  burden  which  accompanies  its  enjoy- 
ment to  be  borne  as  a  privll^e  of  Its  use, 
and  inheres  In  it  with  even  more  virtue  than 
that  of  an  original  charter  obligation  be- 
cause of  the  nature  imparted  to  it  by  a  gen- 
eral law.  The  charter  duties  and  obliga- 
tions of  a  railroad  corporation,  for  whose 
violation  its  charter  may  be  subjected  to  for- 
feiture, necessarily  inhere  In  its  fran(Aise, 
because  they  operate  aa  omdltions  upon 
which  It  may  be  exerdaedl  For  tba  stronger 
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reasm  that  a  statute  Imports,  datles  or  ob- 
Ugatlona  Impoeed  by  a  general  law,  tbe  ob- 
senrance  of  wbldi  Is  by  tbe  same  authority 
made  a  coD^tion  of  the  corpmte  existence, 
most  be  held  to  sustain  to  tbe  corporate  fran- 
chise a  relation  of  the  same  continuing  force. 
They  are  clearly  not  to  be  classed  or  r^rd- 
ed  as  merely  of  a  private  (Siaracter.  That 
they  have  been  made  the  sobject  of  general 
statatory  provision  distinguishes  them  from 
those  duties  and  obligations  which  only 
affect  IndiTlduals.  Tbe  concern  of  the  state 
in  their  performance,  manifested  by  these 
enactments  of  its  leglSlatlTe  department  arid 
tbe  penalty  prescribed  for  their  vialatlon, 
necessarily  Impresses  them  with  a  public 
nature.  A  duty  laid  by  law  upon  a  railroad 
coriwratlon,  for  whose  breadi  Its '  charter 
may  be  forfeited  at  the  suit  of  the  state,  can 
hardly  be  considered  as  a  private  duty.  As 
its  performance  is  by  statute  made  a  condi- 
tion of  the  exercise  of  corporate  rights  and 
privileges  which  vitally  affect  the  public,  it 
is  essentially  for  the  benefit  of  the  public. 
It  goes  to  the  essence  of  tbe  contract  be- 
tween  the  corporation  and  the  state,  In  vir- 
tue of  which  such  rights  and  privileges,  con- 
stituting the  corporate  franchise,  are  grant 
ed  and  enjoyed.  It  Is  founded  upon  ctmsld- 
eratlons  of  public  policy,  as  expressed  in  a 
general  law  of  the  state,  and  must  have 
been  Intended  to  subserve  a  public  Interest 
For  these  reasons  we  are  clearly  of  the  opin- 
ion that  the  duty  to  whldi,  according  to  the 
petition,  tbe  International  te  Great  Northern 
Railroad  Company  was  subject,  under  ar- 
ticle 6423,  In  respect  to  tbe  maintenance  of 
Its  general  offices,  machine  shops,  and  round- 
bouses  at  Palestine,  was  a  public  du^. 

It  has  been  heretofore  held  by  this  court, 
and  such  we  understand  to  be  the  law  gen- 
erally, that  a  purchaser  of  the  corporate 
franchise  and  property  of  a  railroad  compa- 
ny under  Judicial  process  succeeds  to  all  of 
Its  statutory  and  common-law  duties  to  the 
public.  Railway  Co.  v.  Morris,  68  Tex.  40, 
3  S.  W.  457.  In  tbe  opinion  of  Chief  Jus- 
tice Stayton  In  the  case  of  Hallway  Com- 
pany V.  Newell,  78  Tex.  338,  U  S.  W.  844,  15 
Am.  St  Rep.  788,  is  this  language:  "By  the 
sale  made  by  the  sheriff  there  was  a  change 
made  In  the  ownership  of  the  Central  & 
Montgomery  Railroad,  and  of  Its  franchise, 
but  the  corporate  existence  continues  with 
franchise,  neither  enlarged  nor  restricted,  as 
before.  A  railway  company,  In  whomsoever 
may  be  Its  ownership,  standi  charged  with 
every  duty  and  obligation  to  the  public  Im- 
posed upon  It  by  Its  charter  and  the  nature 
of  Its  business,  and  from  those  It  cannot 
eKape  without  legislative  permission  so  long 
aa  Its  corporate  existence  continues." 

In  Acres  v.  Moyne,  59  Tex.  623,  In  refer- 
ence to  the  operation  of  the  road  by  such 
porefaasers  in  the  name  of  the  former  com- 
pany, it  Is  said:  'TClie  new  company,  by 
operation  ot  the  general  laws  of  the  state, 
beeomea  the  weccwiog  of  the  aold-oirt  cat- 


poration  and  occupies  to  the  public,  In  the 
future,  the  same  reUttUm  tbe  sold-oat  oom- 
pany  did  in  the  past** 

These  decisions  were  raidoed  under  for- 
mer article  4260,  brought  forward  as  article 
4540  In  the  Revision  of  180S,  and  as  amend- 
ed by  tbe  act  of  1010.  now  article  6624. 
That  article  empowered  the  purchasers,  at 
execution  or  foreclosure  sale,  of  a  railroad 
and  the  corporate  frandilses  of  a  railroad 
company  to  operate  it  In  the  same  manner 
and  to  the  same  extrat  as  though  they  were 
the  original  Incorporators  of  the  company, 
"under  the  same  restrictions  as  are  imposed 
by  their  charter  and  the  general  law&" 
They  were  rendered  before  the  adoption  ot 
the  act  of  1880,  formerly  article  4550  in  the 
Revision  of  1805,  and  as  amended  by  the 
act  of  1910,  now  article  6625,  extending  to 
such  purchasers  the  privilege  of  Incorporat- 
ing a  new  company  for  the  operation  of  the 
road.  In  respect  to  the  statutory  duties  of 
the  former  company  to  the  public,  a  new 
company,  such  as  the  plahitlff  In  error,  or- 
ganized under  article  6625,  stands  in  no 
more  favorable  position  than  that  occupied 
by  purchasers  under  former  article  4260, 
since,  as  to  sach  company  and  its  ownership 
and  <^)eratlon  of  the  railroad.  It  is  provided 
by  article  6626  that  "by  such  purchase  and 
organization  no  right  shall  be  acquired  In 
conflict  with  the  present  Constitution  and 
laws,  in  any  respect."  By  this  provision  such 
duties  are  as  clearly  transferred  to  it  as 
they  were  to  a  purchaser  under  former  ar- 
ticle 4260,  and  in  relation  to  them  these  de- 
cisions control  the  question  as  plainly  In  one 
case  as  the  other.  In  Elliott  on  Railroads, 
vol.  1,  p.  763  (2d  Ed.),  the  text  npon  this 
subject  is  as  follows:  "Statutes  providing 
for  the  reorganization  of  insolvent  corpora- 
tions do  not  ordinarily  impose  any  additional 
liabilities  upon  the  purchasers,  but  simply 
confer  upon  them  and  such  persons  as  they 
choose  to  associate  with  them  the  power  to 
exist  as  a  corporation  and  to  own  and  man- 
age the  property  which  they  have  acquired 
as  a  railroad  corporation.  The  new  corpora- 
tion organized  thereunder  does  hot  become 
liable  for  any  debts  or  liabilities  of  the  old 
company  for  which  the  purchasers  would  not 
be  liable  by  the  terms  of  their  purchase  if 
Incorporated.  But  it  does  generally  become 
liable  to  perform  the  public  duties  Imposed 
by  law  npou  the  old  corporation." 

The  case  of  New  York  &  Greenwood  Lake 
Railroad  Company  v.  State,  60  N.  J.  Law, 
303,  13  AtL  1,  Involved  the  question  of  the 
obligation  of  a  company,  organized  for  the 
purpose  of  becoming  the  purchaser  through 
a  foreclosure  sale  of  the  franchises  and  rail- 
roed  of  another,  to  perform  a  charter  duty 
of  the  latter  to  keep  certain  of  its  bridges 
In  good  repair.  ITnder  a  statute  Imposing 
upon  such  purchasers  no  heavier  burdens  in 
respect  to  the  charter  obligations  of  the  for- 
mw  company  than  article  6625  lays  upon  a 
company  organized  thereunder  In  respect  to 
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the  statatoiT  obUgatlona  to  the  pnUle  <tf  a 
company  to  which  It  racceeda,  the  Sopraae 
Conrt  held  u  folloiro  upon  the  iuty,  vnAec 
the  act,  of  the  pnrchasiiig  company:  "It  pro- 
ceeded to  exercise  all  the  powers  with  which 
the  charter  of  the  original  company  would 
Invest  them  as  porchasers,  bo  far  as  the  new 
company  wished  to  exert  those  i>owera  and 
prlTlleKeB.  While  it  occnplea  this  attitude, 
It  cannot  ignore  those  duties  to  the  public 
which  are  coupled  with  the  enjoyment  of 
the  corporate  prlvU^ea.  So  loi«  as  It  holds 
this  property  and  «ijoys  this  franchise  un- 
der a  colorable  title  and  under  a  corporate 
form  whliAt  is  the  statutory  outgrowth  of 
that  titles  it  must  perform  tts  duty  to  the 
public  as  an  owner." 

The  dn^  to  whldi  the  Intranational 
*  Oreat  Northern  Ballroad  Company  was 
subject  under  article  6^3,  aoandlng  to  the 
auctions  of  the  petition,  was  not  one  com- 
mon to  all  railroad  companies  In  the  state 
Ttto  statute  la  not  of  that  character,  rince 
the  oondltiona  whldi  make  it  opraattTe  are 
those  created  only  by  the  act  of  a  railroad 
company.  It  was  a  eontlnnlng  public  dnt7 
in  rdation  to  tiie  maintoianoe  of  important 
inatrumentalltles  connected  with  the  opera- 
tion of  its  ralbroad,  whldi  It  in  ^ect  im- 
posed upon  Itself  in  virtue  of  Its  own  acts. 
Being  of  such  nature^  the  plaintiff  in  error 
could  not  succeed  to  tlie  ownership  of  the 
railroad  and  the  vclTllege  of  operating  it 
■  without  at  the  same  time  succeeding  to  the 
duty  that  similar  rights  Imposed  upon  the 
formor  ocnnpany.  The  duly  iras  more  than 
the  personal  obligation  of  that  company.  It 
waa  also  of  a  dlffierent  cluracter  from  the 
ordinary  statutory  duties  that  aiq;>ly  to  all 
railroad  companlea  It  affected  its  right  to 
oporate  the  road.  It  was  not  only  a  limita- 
tion upon  the  continuance  of  its  corporate 
powers*  but  a  limitation  that  pertained  to 
Hw  use  and  oojoyment  of  essential  parts  of 
the  railroad  propor^.  It  qnallfied  their  use 
and  enjoyment  by  an  abridgment  of  the  Im- 
portant right  of  location^  wfaldi  otherwise 
the  company  would  hare  possessed  as  an 
incident  of  ownership,  and  lm^«ssed  th^ 
use  with  an  obligation  to  malntsln  the  loca- 
tion provided  by  the  statute.  As  it  Inhered 
In  the  corporate  franchise  ezradsed  by  the 
former  company,  It  necessarily  subsists  with 
the  franchise  In  the  hands  of  its  present 
owner.  The  transfer  to  such  owner  of  the 
right  to  own  and  operate  the  road  also  trans- 
ferred the  obligation  attadied  to  such  right; 
and  the  enjoyment  of  the  right  must  be  In 
observance  of  the  obligation. 

It  must  be  remembered  that  the  relation 
of  the  plaintiff  In  error  to  this  railroad  Is 
not  that  sustained  by  a  company  to  a  rail- 
road which  has  been  constructed  under  Its 
own  charter,  or  which  is  unaffected  by  pre- 
vious statatory  or  charter  obligations.  Its 
corporate  life  Issues  from  the  ownership  of 
the  franchise  and  property  of  a  former  rail- 
road company,  since  article  6625  conferred 


upon  its  inoorporatora  the  rli^t  of  Ineoipom^ 
tion  only  in  virtue  of  such  ownership;  The 
rli^its  which  it  possesses  and  la  permitted 
to  exercise  In  respect  (o  the  railroad  are 
founded  upon  that  franchise.  It  sustains 
its  rlifht  of  ownership  of  the  proper^.  The 
plaintiff  in  error  could  not  succeed  to  the 
property  without  It,  since  wither  is  alioi- 
able  except  by  statutory  consent,  and  under 
our  statutes  one  may  not  be  acquired  wlthr 
out  the  other.  Sustaining  this  vital  and 
insqjiarable  relation  to  tlu  railroad  and  the 
title  by  which  it  Is  now  held,  the  plaintiff 
in  erroTf  In  our  opinion,  could  not  acquire  the 
franchise  and  may  not  exercise  the  rights 
in  the  property  which  result  from  its  ownw^ 
ship^  treed  from  the  limitations  to  whldi  it 
was  subject  in  the  hands  of  the  former  com- 
pany. The  obligation  to  whldi  that  company 
was  subject,  according  to  the  petition.  In 
respect  to  the  location  ot  its  geneval  offices^ 
msffhlne  shops,  and  roundhouses,  was  dear^ 
ly  a  burden  upon  the  finndils^  with  which 
it  is  likewise  <diarged  in  the  hands  of  the 
plaintiff  in  error. 

The  case  Is  stronger  in  our  o^nlon  than 
that  (tf  Union  Fadfle  B.  B.  Go.  v.  Mason 
aty  ft  Fort  Dodge  B.  B.  Co.,  IM  U.  S.  100; 
26  SupL  Ot  U.  60  Ifc  Bd.  134,  in  which,  in 
an  oj^nion  rendered  by  Judge  Brewer,  it 
was  held  that  a  railroad  company,  as  the 
purchaser  of  tiie  corporate  privileges  and 
property  of  another  under  foreclosure  sale, 
took  them  subject  to  a  statnte  eaucted  in 
government  of  the  former  company's  use  of 
a  brldg&  We  quote  from  the  oi^on  as 
follows :  "The  final  question  Is  this :  Is  the 
status  of  the  present  Union  ^dfic  Ballroad 
Company,  the  appellant^  so  different  from 
that  of  the  company  to  wUdi  it  is  a  succes- 
sor as  to  rendw  Ina^Ucable  the  decision  In 
the  Bock  Island  Case  and  to  nulll^  the 
requirements  <^  the  act  of  1871?  *  •  • 
We  shall  not  stop  to  inquire  whether  this 
foreclosure  and  sale  was  anything  more  than 
a  reorganizatt<m  under  the  form  of  a  Judi- 
cial proceeding  nor  whether,  if  it  were  in 
all  respects  a  bona  fide  sale  to  an  Independ- 
ent third  party,  such  sale  took  the  property 
out  of  the  JurtsdictiiHi  of  Congress  and  pre- 
vented that  body  from  further  legislation  in 
aid  of  the  purpose  of  the  act,  "namely,  to 
promote  the  public  Interest  and  welfare.* 
The  question  before  us  is  whether  an  amend- 
ment to  the  act,  purely  administrative  in 
the  characttf  of  the  bnrdois  Imposed,  aimed 
to  promote  the  public  Interest  and  welfare, 
enacted'  while  the  Utie  to  the  property  re- 
mained in  the  original  company,  a  corpora- 
tion chartered  by  Congress,  which  preserves 
intact  all  the  pecuniary  rights  of  the  com- 
pany, and  whose  privileges  are  accepted 
and  acted  upon  by  the  company,  Is  denuded 
of  vitality  by  a  sale  to  a  new  company  un- 
der foreclosure  of  a  mortgage  executed  prior 
to  such  legislation.  That  question  must  be 
answered  In  the  negative.  *  *  *  The  act 
glYlng  authority  for  a  large  issue  of  bonds. 
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thereby  Loanrlng  tbe  Immediate  oonstructlon 
of  the  btidsa^  wu  accompanied  by  a  provlBo 
that,  upon  reaaonaUe  compensaUon,  the  ose 
of  tbe  bildge  shoold  be  accorded  to  other 
cnnpudflK  ATailing  ItsetC  of  the  prlvileses 
confened,  tbe  company  accepted  the  ammd- 
ment  in  Its  wttrety  and  la  bonnd  by  its  terma 
as  folly  as  though  It  had  embodied  them  in 
a  contract  So  long  as  the  fall  f acUltiea  of 
the  Union  Pacific  Company  were  not  inter- 
fered with  tbo^y,  and  a  reasonable  compoi- 
■atlon  was  paid  therefor,  it  cannot  In  any 
Jnat  saise  be  held  that  its  rights  were  not 
duly  regarded.  .  And  it  cannot  be  tolerated 
that  a  prirate  indiTiduid  or  a  state  corpora- 
tion can,  by  the  purchase  at  a  Judicial  sale 
of  the  propw^,  strike  down  all  the  legisla- 
tion of  CSongress  passed  Bnbseqnently  to 
the  mortgage  for  the  iwomotion  of  the  public 
interests.  We  cannot  anent  to  the  contention 
that  the  presmt  owner  of  the  inroperty 
holds  It  free  from  obedience  to  all  ench  legis- 
lation. Mow,  as  before  the  f  orecloanre  and 
ssl^  the  public  Interests  are  to  be  regarded, 
and  not  simply  private  pnrposei^  wishes,  or 
prejndicea.'* 

There  is  preset  In  this  case  not  only  a 
l^aln  statutory  duty  In  respect  to  essential 
Instmmentalitiea  of  tbe  railroad  acquired 
by  the  new  company,  but  an  obligation  that 
Inlmd  In  and  attadidd  to  the  franchise  of 
the  fonneg  con^iany.  If  it  be  argued  that 
the  statute  in  that  case  created  an  easement 
in  Uie  taidge  which  ran  with  the  property, 
it  cannot  be  denied,  we  tlilnk,  that  the  effect 
of  our  statute,  in  the  requirement  that  the 
location  therein  jffovldcd  of  the  general 
oflOlces,  msfft^wy  ahops,  and  roundhouses  of 
a  railroad  company,  subject  to  Its  operation, 
should  be  maintained,  la  to  Impress  Uiem  as 
property  or  instrumentalities  necessary  to 
the  use  of  jwoperty,  with  a  diaracter  of 
sOTitnde  for  tbe  ben^  of  the  particular 
oommnnity,  ftom  whicdt  th^  are  not  exempt 
in  tbe  hands  of  a  purchasing  company.  The 
ease  has  been  presented  with  exceptional 
ability  and  has  commanded  our  earnest  con- 
sideration. We  are  fcOIy  mindful  of  tbe  im- 
portance of  the  questions.  For  reasons  that 
to  our  minds  are  condndve,  they  should  be 
resolved  aa  we  have  indicated. 

The  Judgnuoit  of  the  honorable  Court  of 
GlvU  Appeals  Is  accordingly  affirmed. 


OABBSrr  et  aL  T.  OEISHAM. 
(Court  of  CItU  Appeals  of  Texas.  Amarillo. 
April  6,  1913.    Rehearing  De- 
nted May  8,  1»13.) 
1.  EVIDENCB  (j  332*)— EBOOBDS— SUPBESKnXAH 

^*sSw  Ann.  CHt.  St.  1887.  art.  2318.  pro- 
rides  that  wbeii  any  pleading  ehall  be  founded 
on  any  instrament  in  writing,  charged  to  have 
been  executed  by  the  other  party,  such  instru- 
moit  shall  be  received  )n  evidence  irithout 
proof  of  its  execution,  unless  Its  execution  be 
denied  under  oath.  Held,  that  In  the  absence 


of  an  affidavit  denying  the  execution  of  a  lu- 
persedeas  bond  filed  in  anotlier  couoty.  in  an 
action  for  breach  thereof,  tbe  original  bond  was 
admissible  in  evidaace,  and  plaintiff  mts  not  re- 
quired  to  prove  it  by  a  certified  copy  under 
article  2306. 

VESA.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  S|  1287-124«;  Dec.  Dig.  |  882.*] 

2.  Appeal  Ann  Eaaon  <{  9S1*)— FiironraB— 
Bevhw. 

Where,  Id  an  action  for  damages  for  with- 
holding certain  land,  tbe  court,  under  admissi- 
ble evideuce,  might  have  fotind  the  value  of  the 
use  of  the  land  to  have  been  much  more  than 
the  amount  be  did  find,  tbe  appellate  conrt 
would  not  presume  that  ha  based  his  finding 
on  certain  evidence  of  damsge  which  was  im- 
proper. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  8728,  8762-8771;  Dec 
Dig.  S  93L»] 

3.  Patmsnt  <f  C9*)— PuEA— NsoissnT. 

Payment  is  an  affirmative  defense,  and 
must  be  specially  pleaded  and  proved. 

[Ed.  Note.— For  other  eaaes.  see  Payment, 
Cent  Dig.  1 ',  Dee.  DjcTI  B8.*] 

Appeal  from  District  Court,  Fisher  Coun- 
ty; L.  B.  Allen,  Judge. 

Action  by  R.  N.  Orisham  against  H.  N. 
Garrett  and  others.  Judgmmt  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

Charles  Gibbs  and  W.  Bi  Allen,  both  of 
Midland,  for  appellants.  H.  OL  Huskies,  of 
Sweetwater,  for  appellee. 

HALL,  J.  J.  P.  Bobertson,  as  plaintiff, 
recovered  a  Judgm^t  in  the  district  court 
of  Martin  county  in  October,  1907,  against 
I.  R.  Williams,  J.  W.  Williams,  and  T.  J. 
Barnes  as  defendants  for  the  title  and  pos- 
session of  two  sectionB  of  land  located  in 
said  county.  From  this  Judgment  the  de- 
fendant T.  J.  Barnes  perfected  an  appeal 
by  filing  in  due  time  a  supersedeas  bond  with 
H.  N.  Garrett  and  8.  P.  Carroll  as  sure- 
ties. The  Judgment  was  affirmed  by  the 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict No  motion  for  rehearing  was  filed 
and  no  a]K>Iicatlon  for  writ  .of  error  made. 
During  the  pendoicy  of  the  api>eal  T.  J. 
Barnes  continued  to  use  and  occupy  tbe  two 
sections  of  land.  In  January,  1912,  J.  Rob- 
ertson, plaintiff  In  the  former  suit,  and  the 
obligee  in  said  supersedeas  bond,  assigned 
his  interest  tbereln  and  claim  for  damages 
thereunder  to  R.  N.  Grlsham,  appellee  in 
this  appeal,  and  on  February  1,  1912.  Grls- 
ham instituted  this  suit  in  the  district  court 
of  Fisher  county  as  assignee  against  the 
appellees  as  sureties  on  said  supersedeas 
bond  for  damages  alleged  to  have  accrued 
to  his  assignor  J.  P.  Robertson  on  account 
of  the  possession  by  said  Barnes  of  the 
land  in  question  during  the  pendency  of  the 
appeal.  Barnes  was  alleged  to  be  a  non- 
resident of  the  state  of  Texas,  and  notorious- 
ly insolvent,  and  was  not  made  a  party. 
A  trial  before  the  court  without  a  Jury  re- 
sulted in  a  Judgment  against  appellants  In 
the  sum  of  $300.   The  trial  Judge  filed  flnd- 
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in^  (tf  £ftct  and  condnslons  of  law,  and 
found  tbat  tbe  rental  Taloe  of  tbe  two  sec- 
tions of  land  was  9100  per  section  per  year. 
PlalntUFs  allegation  was  tbat  he  was  de- 
prived of  the  poBsesflion  daring  the  pendency 
of  the  appeal  for  a  term  of  18  months. 

[1]  The  first  error  assigned  Is  to  the  ad- 
odsBlon  in  evidence  of  the  original  super- 
sedeas bond,  npcm  which  the  salt  was  based, 
and  appellant  insists  tbat  it  h^g  an  original 
document,  filed  among  tbe  court  papers  in 
a  cause  pending  in  another  county,  the  orig- 
inal was  not  admissible  in  evidence  in  this 
case,  but  tbat  a  certified  copy  under  article 
2S06,  Sayles'  OItU  Statutes,  alone  was  ad- 
missible. There  Is  no  contention  tbat  the 
instrum^t  Introduced  In  evidence  was  not 
the  original  supersedeas  bond.  In  suj^rt 
of  their  cont^tlon  appellants  dte  tbe  cases 
of  Hardin  t.  Blackabear,  60  Tex.  182,  and 
Wallls  T.  Beanchamp,  16  Tex.  303.  In  the 
Hardin  v.  Blackabear  Case,  Aasodate  Jus- 
tice West  said:  "Where  tbe  original  papers 
in  a  Judicial  proceeding;  sought  to  be  intro- 
duced are  a  part  of  tbe  official  records  of 
tbe  court  where  the  case  Is  being  tried,  or 
are  brought  Into  open  court  from  the  county 
court  of  tbe  same  county,  In  the  custody  of 
the  clerk  of  tbat  court,  it  has  been  held  un- 
der such  drcumstancee  such  orttfnal  papers 
are  admissible  ta  evidence.  •  •  •  Where, 
however,  tbe  supposed  original  papers  of  oth- 
er and  distant  courts  of  record  of  this  state 
are  found  In  the  bands  of  private  Individuals 
and  from  this  source  are  offered  In  evi- 
dence, a  different  question  is  presented. 
'Necessity,'  says  Chief  Justice  Hemphill,  're- 
golree  tbe  records  of  other  courts  to  be 
proved  by  transcripts.  Tbe  records  them- 
selves must  remain  In  tbe  proper  office  and 
In  tbe  custody  of  their  keeper  and  tran- 
scripts or  copies  only  can  be  used  for  their 
proof  elsewhere.*"  1&  Tex.  SOO.  We  do 
not  construe  this  decision  to  mean  tbat  an 
original  paper  from  the  flies  of  the  court  of 
another  county,.  If  properly  proven.  Is  not 
under  any  circumstances  admissible.  It  is 
also  said  in  the  case  above  quoted  (Hardin 
V.  Blacksbear):  "The  record  does  not  ex- 
plain bow  or  in  what  manner  tbe  original 
papers  and  records  of  the  district  court  of 
Leon  county  came  to  be  produced  and  of- 
fered in  evidence  In  the  district  court  of 
Anderson  county.  The  clerk  of  the  district 
court  of  Leon  county  Is  the  proper  and  law- 
ful custodian  of  those  records.  There  is 
DO  pretense  tbat  be  was  present  In  court  or 
bad  them  in  bis  official  custody  when  they 
were  offered  In  evidence."  The  matter 
seems  to  resolve  itself  Into  <nie  purely  of 
proof  of  execution  of  the  instrument  intro- 
duced. We  know  of  no  statute,  and  have 
bem  cited  to  none,  which  wonld  prohlMt  the 
Judge  of  one  county'  or  ereo  tbe  Clerk  of 


<Tex. 

tbe  court  In  one  county  from  permitting 
tbe  temporary  withdrawal  of  any  paper  upon 
file  in  any  case  poidlng  therein ;  and,  so  far 
as  we  know,  tbe  suposedeas  bond  la  this 
suit  may  have  been  obtained  nnd«  Just 
such  conditions.  If  no  proof  of  its  execu- 
tion bad  been  made,  tbe  two  cases  dted  by 
appellant  would  apply,  but  In  tills  case  tbe 
bond  Itself  was  the  bads  of  the  plaintUTs 
action,  and  artlde  2318,  Saytes*  ClvU  Stat- 
utes, provides:  **Wben  any  petition,  answer 
or  (Mther  pleading  shall  be  founded  In  whole 
or  in  part,  on  any  Instrument  or  note  In 
writing,  diarged  to  have  been  executed  by 
tbe  other  jnrty  or  by  bis  authority,  and  not 
alleged  therdn  to  be  lost  or  destroyed,  such 
instrument  or  note  In  writing  shall  be  re- 
cdved  as  evidence,  without  the  necessity 
of  proving  Its  execution,  unless  the  party  by 
whom  or  by  whose  authority  such  Instrument 
or  note  In  writing  is  diarged  to  have  been 
executed,  shall  file  bis  affidavit  In  writing 
denying  the  execution  thereof,"  etc  There 
was  no  sworn  denial  of  tbe  execution  of  the 
supersedeas  bond  sued  on  In  this  case  filed 
by  the  defendants  or  either  of  them  In  tbe 
trial  court,  and  we  think  the  original  bond 
was  for  that  reason  deazly  admissible  in 
evidence. 

[2]  Appellant's  second  assignment  of  error 
Is:  "Tbe  court  erred  In  permitting  the  wit- 
ness J.  P.  Robertson  to  testify  that  witness 
bad  been  offered  flOO  bonus  per  section  per 
year  on  the  lands  in  question  and  other 
lands" — and  the  third  assignment  is:  **The 
court  erred  In  finding  tbat  the  rental  value 
of  said  two  sections  of  land  was  HOG  per 
section  per  annum  during  the  time  tbe  orig- 
inal case  was  pending  on  appeal."  Conten- 
tion is  made  under  these  two  assignments 
tbat  there  Is  no  evidence  to  support  the 
court's  Judgment  In  tbe  sum  of  $300.  One 
witness  testified  tbat  the  rental  value  of 
the  land  was  75  cents  per  acre  per  annum. 
Three  other  witnesses  placed  such  value  at 
from  five  to  eight  cents  per  acre.  Appellant 
insists  that  we  must  presume  tbat  the  court 
considered  the  ill^ial  testimony  complained 
of  In  tbe  second  assignment  of  error  in  ar^ 
riving  at  tbe  amount  of  his  finding  The 
court  was  the  Judge  of  tbe  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  tbelr 
testimony,  and,  since  he  might  have  under 
the  evidence  found  a  much  greater  sum  than 
$300  we  cannot  assent  to  such  contention. 

[S]  By  tbe  fourth  assignment  appellants 
contend  that  there  was  no  evidence  tbat 
the  indebtedness  sued  for  bad  not  been  paid. 
Payment  is  an  affirmative  defense,  and  must 
be  pleaded  spedflcally  and  proved.  Bannis- 
ter V.  Wallace,  14  Tex.  Civ.  App.  452,  37  S. 
W.  260. 

Finding  no  reversible  error  in  tbe  recivd, 
tbe  Judgment  of  tlie  trial  eoart  is  afflrmed. 
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QTLBERT  t.  TINBEiBG  et  al. 

(Court  ot  Civil  Appeals  of  Texas.  San  AntoniA 
Hatch  26,  1913.    On  Motion  for 
Bcfaearlng,  April  80,  liBlS.) 

1.  EVIDKnCK  (I  4«)^AMBI0U0UB  StIBTBTS— 
BXPUHATION  BT  BXTRIITBIO  EviDKNOB. 

Where  tike  field  notes  show  a  latent  uubigu- 
it7  when  it  is  sought  to  apply  the  calls  to  the 
land,  making  it  necessary  to  disregard  either 
the  north  course  or  the  east  line  of  the  snrrey, 
«zCriuric  eridoice  la  admissible  to  show  what 
land  was  intended  to  be  embraced  within  the 
survey. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ffi  2111^-2128;  Dec.  Dig.  |  4e0.*l 

2.  BOUNDABIBS  <i  A*)— GAZXS— SUFBRIOBITT. 

Roles  relating  to  the  comparative  dignity 
ot  calls  are  designed  to  aid  in  determining  which 
calls  of  a  sarrey  were  made  by  mistake,  but 
the  rules  relating  to  actual  surveys  axe  frequent- 
ly not  applicable  to  office  surveys. 

[Ed.  Note.— For  other  cases,  see  Bonndarlea. 
Gent  Die  M  8-11;  Dec  Dig.  |  8.*] 

3.  BOCKDAKIBS  a  36*)  —  SUBVBTS  —  FiBLD 

Noras  Skbich. 

In  determining  which  call  in  the  field  notes 
of  the  survey  was  made  by  mistake,  a  sketch 
attached  to  the  field  notes,  as  well  as  ^e  fidd 
Botea  of  tiie  entin  block,  of  vhkh  the  snrvej 
by  deacription  and  by  tiw  dutch  conatitdtef  a 
fwrt,  may  be  considered. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Gent.  Dig.  {|  160-162,  164. 16&-176:  Dec  Dig. 
«  36.*] 

4.  BOORDAXIBB  (1  87*>— SDTFIOIBnCT  OV  ETI- 
DBNCB— LOCATIOH  OF  SUBTXTB. 

BridciMe  In  trespaaa  to  try  title  Mi  to 
show  that  the  surrey  in  controTersy  was  locat- 
ed  as  claimed  by  plaintiff,  shoving  that  the  first 
call  of  the  field  notes  "along  line  of  a  certain 
survey  was  inadvertent 

CBd.  Note.— For  other  cases,  see  Boondariei, 
Cant  Dig.  U  184-194 ;  Dec  Dig.  f  8T.*] 

On  Motion  for  Behearing. 
&  Etidbkob  (I  108*)  —  iHTBimoK  or  Wet- 

1IKS8. 

The  knowledge  of  the  person  making  calls 
in  Add  notea  of  a  aarvey  as  to  tiie  facta  In  oon> 
nection  witii  the  snrvey  Is  admissible  In  deter- 
mining the  meaning  of  the  language  used  in  the 
field  notes;  such  eridence  not  constitating  a 
statement  of  bis  intentions. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent  Dig.  iS  202-212;  Dec  Dig.  |  108.*] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty; R.  H.  Bumey,  Jadge. 

Action  by  Mrs.  Kate  U  Gilbert  against 
Mrs.  George  Flnberg  and  others  in  which 
dtfendants  filed  a  cross-action.  From  a  Jadg 
mat  for  defendants,  plaintUf  appeals.  Be- 
Tosed  and  rendered. 

Bee,  also,  141  8.  W.  82. 

Webb  ft  Goetli,  of  San  Antonio,  and  Lore 
is  WllUama,  of  Uvalde,  for  aiHTellant  O.  B. 
Foiley  and  Martin,  Old  &  Martin,  all  of 
Uvalde,  and  caark  ft  l^ias,  of  San  Antonio, 
for  appellees. 

MOUBSUND,  J.  Appellant  sned  appellees 
in  the  district  court  of  Edwards  county  in 
trespass  to  try  title  to  recover  640  acres  of 
land  in  said  connty  known  as  survey  71. 


block  8,  of  the  Texas,  Western  ft  Narrow 
Gauge  Railway  Company's  lands,  describing 
the  same  as  follows :  Beginning  at  the  north- 
west corner  of  survey  No.  70;  thence  south 
1,900  varas  to  stake ;  thence  west  1.900  varas 
to  stake;  thoice  north  1,900  varas  to  stake; 
thence  east  1,900  varas  to  stake.  And  also 
describing  the  same  by  giving  the  boundaries 
according  to  an  actual  snrvey,  in  whlcb  the 
comers  were  marked  on  the  ground.  Appel- 
lees dlsclatmed  title  to  a  parcel  of  land  de- 
scribed by  field  notes,  containing  CO  acres, 
and  as  to  the  remaining  portion  they  pleaded 
a  general  denial  and  not  guilty,  also  statutes 
of  limitation  of  three,  five,  and  ten  years, 
and  by  cross-action  sought  to  recover  all  of 
the  land  sued  for  except  the  56  acres  dis- 
claimed, and  further  sought  to  recover  100 
acres  out  of  survey  No.  71;  such  cross-action 
being  based  upon  the  statutes  of  limitation. 
Appellant,  by  supplemental  answer,  pleaded 
not  guilty  to  the  claims  of  appellees  under 
their  cross-action.  The  verdict  being  in  fa- 
vor of  appellees.  Judgment  was  entered  that 
appellant  take  nothing  by  her  suit  except 
the  66  acres  to  which  title  was  disclaimed 
by  appellees,  from  which  Judgment  this  ap- 
peal was  taken.  The  opinion  of  this  conrt 
upon  the  former  appeal  of  this  case  Is  re- 
ported in  124  S.  W.  980,  and  by  the  Supreme 
Court  In  141  8.  W.  82. 

Findings  of  Fact 

An  agreement  of  counsel  was  filed  contain- 
ing the  following  provisions: 

"First  That  survey  No.  71,  8.  P.  By.  Co. 
lands,  fronting-  on  the  east  bank  of  tiie 
Nueces  river,  In  Edwards  county,  Tex.,  Is 
properly  and  definitely  located  by  its  calls 
for  natural  and  artificial  landmarks,  as  glv< 
en  In  the  original  field  notes  now  in  evidence, 
immliig  Its  south  bounterr  line  from  ttie 
!  river  on  a  line  running  8.  80*  B.  the  distance 
called  for,  Its  east  bonndar^  Une  by  nmning 
from  its  sontheast  comus  N.  5*  O,  the  dis- 
tance called  tor.  Its  rxatk  boundary  line  fn>m 
its  norOieast  corno'  N.  86"  W.  to  tlie  rlw, 
and  then  down  the  river  with  Its  meanders 
to  place  of  beginning;  said  lines  being  rnn 
by  the  cmnpass  by  allowing  a  variation  of  the 
needle  from  magn^c  north,  9*  iS',  and  that 
said  lines  will  thus  retrace  the  lines  of  the 
original  snrvey. 

"Second.  It  Is  fnrthw  agreed  that  begin- 
ning Oie  snrvey  No.  1,  block  ^  T.  W.  N.  O. 
By.  Oou  lands,  at  the  soutbeast  comer  of  said 
S.  P.  snrvey  No.  71,  and  allowing  the  same 
variation  of  the  needle,  and  then  running 
the  conne  of  the  east  boundary  lines  of  said 
S.  P.  survey  No.  71,  to  wit,  N.  S*  B.  the  dis- 
tance of  1,900  varas,  and  then  running  the 
north  boundary  line  section  1,  blo<*  3,  8.  SB' 
B.  at  right  angles  to  its  first  line,  then  Its 
east  boundary  Une  8.  5*  W.  at  right  angles 
to  its  second  line  and  parall^  with  its  west 
line,  then  its  south  boundary  Une  N.  86'  W. 
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on  a  line  parallel  with  Its  north  line,  1,000 
Tama,  to  iiiace  of  beginning,  and  then  by  con- 
strnding  the  remaining  sections  of  said  block 
S,  from  section  2  to  80.  Indnsive,  in  harmony 
with  forcing  described  courses — that  is  all 
west  lines  N.  6*  E.,  aU  north  Unes  S.  8S*  E., 
all  east  lines  8.  6*  Vf.,  and  all  south  lines  N. 
8S'  W.— then  the  lines  and  boundaries  of 
sections  68  and  71  of  said  block  8  will  be  lo- 
cated aa  claimed  by  the  defendants,  and,  if 
so  located,  plaintiff  will  not  be  entitled  to  re- 
coTer  any  ot  the  lands  described  in  her  peti- 
tifm,  except  the  06  acres  disclaimed  by  de- 
fendants. 

"Third.  It  la  farther  agreed  that  If  In  con- 
Btnictlns  section  1«  of  Uodc  8,  T.  W.  N.  O. 
By.  Oo.  lands,  it  is  b^nn  at  the  saU  sontb- 
east  conw  of  section  No.  71,  8.  P.  By.  Ga 
lands,  and  thence  run  its  first  or  west  line 
north,  allowing  a  Tariation  of  the  needle  of 
9°  16'  from  magnetic  north  1,900  varaa,  then 
mn  Its  north  bonndary  line  east,  at  right 
anglw  with  Its  west  line,  1,900  varas,  and 
OuXL  south.  1,900  Taras,  and  then  west  1,900 
Taras  to  place  <tf  beginning,  allowing  at  all 
times  the  same  variation  of  the  needle,  and, 
using  the  same  variation  of  the  needle,  con- 
struct the  remaining  sections  of  block  S,  from 
section  2  to  80,  inclusive,  and  tying  same  to 
said  section  1,  and  running  their  lines  north, 
east,  Bouth,  and  west,  respectively,  then  sec- 
tions 68  and  71,  of  said  blwik.  3,  will  be  locat- 
ed as  claimed  by  plaintiff,  and  If  so  located 
by  the  eviden<»,  plaintiff  is  entitled  to  recov- 
er the  land  described  in  her  petition,  unless 
defeated  by  limitation, 

"Fourth.  It  is  further  agreed  that  the 
variation  of  the  compass  needle  of  9*  16'  on 
which  the  lands  in  controversy  were  actually 
located  on  the  ground  by  recent  surveys,  and 
used  in  locating  said  lands  according  to  both 
theories  or  plans  hereinbefore  outlined,  was 
the  true  and  correct  variation  of  the  needle. 

"Fifth.  It  la  agreed  that  ^ther  party  may 
offer  any  other  admissible  evidence,  to  be 
considered  upon  any  and  all  Issues  between 
the  parties." 

The  N.  E.  and  8.  B.  comers  of  surv^  Na 
71  &  P.  B.  B.  Co.,  according  to  the  field 
notes,  are  evidenced  by  a  stake  and  monnd 
only,  and  to  locate  the  same  and  the  east 
line  of  the  survey  it  is  necessary  to  run  the 
lines  as  stated  In  the  above  agreemmt  All 
of  the  80  surveys  in  block  8  T.  W.  N.  O.  By. 
Oo.  are  office  surveys,  made  Janoary  8, 1876, 
by  Dennis  Oorwln,  deputy  surv^or  of  Bexar 
district,  who  up  to  the  time  he  testified  In 
this  case  bad  never  been  on  the  ground 
where  these  surveys  are  located,  and  who 
did  not  su^ey  the  east  boundary  line  of 
surv^  No.  71  S.  P.  B-  R.  Co.,  and  who,  In 
^planatlon  of  his  work  and  in  answer  to  a 
Onestlon  calling  bis  attention  to  the  fact 
that  the  eaat  line  of  said  survey  71  S.  P.  B. 
B.  Oo>  rwi  norUi  5*  eaat,  testlfled  as  f<aiowB: 
"The  deflecdon  of  five  degnea  from  the 
cardinal  points,  or  £rom  the  north  and  south. 


escaped  my  observation.  I  certainly  did  not 
take  notice  of  the  fact  that  the  S.  P.  B.  B. 
Co.  snrvey  lines  d^ected  five  degrees  from 
the  north,  south,  east^  and  west  course,  be- 
cause that  tact  was  not  known  to  me."  Oor- 
wln testlfled  he  was  a  land  surveyor  and 
dvll  ragineer;  that  he  began  practical  sur- 
veying in  1854,  was  elected  district  surveyor 
of  Travis  laud  district  in  1869,  and  resigned 
in  1861  to  enter  the  army,  was  afterwards 
deputy  district  surveyor  of  Young,  Milam, 
Bexar,  Palo  Pinto,  and  Jack  land  districts. 
A  certified  copy  from  the  General  Land  Office 
of  the  field  notea  of  survey  No.  1  in  said 
block  8  was  introduced  In  evidence;  the 
calls  contained  therein  being  as  follows: 
"Beginning  at  the  S.  B.  cor.  of  Snr.  No.  71, 
In  name  of  S.  P.  B.  B.  Oo.  Thence  N.  1900 
vrs.  along  line  of  said  Sur.  to  stake.  Thence 
E.  1900  vrs.  to  stk.  for  oor.  Thence  S. 
1900  vrs.  to  Btk.  for  cor.  Thence  W.  1900 
vrs.  to  beginning."  To  this  copy  of  field 
notes  is  attached  a  copy  of  a  plat  of  said 
blo<^  8,  with  an  arrow  thereon  indicating 
the  meridian,  and  while  the  same  Is  npon 
the  scale  of  only  a  half  Inch  to  the  mile,  yet 
it  is  clearly  apparent  therefrom  that  the 
lines  of  said  block  as  shown  on  said  plat 
run  north  and  south  and  east  and  west^  and 
do  not  correspond  in  coarse  with  the  north 
and  south  lines  of  the  aorveys  of  B.  P.  B,  & 
Go.  block  shown  on  said  aketdi,  friiich  vary 
five  degrees  from  an  east  and  west  course. 
The  east  line  of  snrveS''  71  8.  P.  B.  B.  CD.  la 
depicted  as  corresponding  to  the  extent  of 
its  length  with  the  west  line  of  snrvetr  No.  1, 
block  8,  and  plainly  doea  not  mn  at  right 
angles  with  the  north  and  soatb  Unea  o< 
said  snrvey  71  S.  P.  B.  B.  Oo.  In  fkct,  the 
east  lines  of  all  the  8.  P.  B-  B.  Ob.  aarreys 
on  this  sketdi  appear  to  mn  north  and  south. 
Survey  Na  72  8.  P.  By.  Co.  Is  depicted  as 
south  of  survey  Na  71,  and  as  not  extending 
80  tar  eaat  aa  Na  71,  while  in  fiict  the  Add 
notes  place  it  north  of  No.  71,  and  extraidinc 
67  Tarns  further  east  than  No.  71.  The 
same  error  occurs  in  the  sketch  with  refer- 
ence to  surveys  68  and  70,  63  and  64,  and 
77  and  78. 

The  plat  of  the  00  S.  P.  B.  B.  Oo.  surr^ 
made  by  H.  B.  Biberstcin  sdiowa  Bull  Head 
creek  crossing  the  8.  B.  comer  of  survey  63, 
^Ile  the  itketdk  places  It  about  a  half  mile 
further  sooth,  and  the  sketch  also  places 
Cedar  CreA  about  a  mile  farther  north 
than  It  anmars  on  Blberst^'s  plat  The 
Oorwin  Aetdi  contains  only  tbxt  pwUon 
of  the  8.  P.  B.  B.  Oa  biodc  located  by  Biber- 
stein  which  lies  east  of  the  east  prong  of 
the  Nueces,  and  when  so  taken  alone  anch 
surveys  do  not  show  as  plainly  the  defleetloii 
of  five  degrees  as  Is  shown  on  the  Bfberstdn 
plat,  on  whidi  he  has  the  meridian  runnlnff 
through  the  portion  of  the  block  situated  on 
the  ndddle  prong  of  the  Nueces,  in  wbidi 
pwtlon  moat  of  the  surveys  are  located  on  a 
due  east  and  west  course.  The  difference 
between  the  east  and  west  lines  (tf  the  snt^ 
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located  on  the  middle  prong  and  those 
on  the  east  prong  is  Tery  marked;  but,  the 
lines  mnning  north  and  south  b^lng  short, 
the  difference  Is  hardly  noticeable.  Surrey 
No.  2,  block  3,  b^Qs  at  the  N.  SL  comer  of 
No.  1,  running  east  1,900  varas,  then  south, 
west,  and  north,  each  call  being  for  1,000 
Taras.  Surreys  3  to  80  same  block  In  their 
consecntlre  order  tied  to  the  preceding  sur- 
rey, with  all  lines  1,900  raraa,  the  courses 
«aBt,  south,  west,  and  north,  with  no  calls 
for  any  object,  natural  or  artificial,  on  the 
ground,  except  the  first  call  In  the  field  notes 
of  No.  80,  which  reads:  "Beginning  at  S.  E. 
comer  Sur.  79;  thence  S.  cross  creek  1000 
rrs.  to  stk."  This  circumstance  is  given  no 
weight  by  either  par^,  and  probably  oc- 
curred because  the  sketch  places  surrey  80 
<m  Oedar  creek  as  it  is  erroneously  indicated 
on  said  sketch. 

The  Biberstein  plat  of  the  00  S.  P.  B.  R. 
Co.  surreys  was  filed  in  the  General  Land 
Office  August  3,  1874.  Surrey  71  8.  P.  R.  R. 
Co.  was  patented  February  7,  1881.  Sections 
1  and  71,  block  3,  were  patented  April  8, 
1876.  Section  68,  block  3,  was  patented  July 
5,  1888.  The  locatire  calls  contained  in  the 
patents  correspond  with  those  of  the  field 
notes  hereinbefore  stated. 

A  copy  of  the  map  of  Edwards  county 
used  in  the  General  Land  Office  prior  to 
1883  is  in  evidence,  which  indicates  clearly 
that  the  east  and  west  lines  of  block  3  are 
not  considered  to  be  upon  the  same  course 
as  the  east  and  west  lines  of  the  S.  P.  B,  R. 
Oo.  block,  and  indicates  that  said  block  3 
was  laid  off  so  as  to  hare  its  lines  run  north, 
east,  south,  and  west  It,  howerer,  does  not 
show  where  block  3  ties  onto  the  S.  P.  R.  R. 
Co.  block,  there  being  an  apparent  racancy 
between  surrey  No.  1,  block  3,  and  surreys 
72  and  77  S.  P.  R.  R,  Oo.,  and  the  S.  W. 
comer  of  survey  1,  block  3,  being  opposite 
the  S.  B.  comer  of  survey  No.  72  S.  P.  R,  R. 
Co.,  and  ain^roxlmately  XO  raras  north  of 
tbe  S.  E.  conux  ct  avxvey  No.  71  F.  B.  B. 
Co. 

A  copy  of  the  map  used  In  the  General 
Land  Office,  dated  March,  1883,  is  also  In 
evidence,  which  indicates  by  dotted  lines  a 
slight  conflict  between  surrey  No.  1,  block 
S,  and  surreys  71  and  72  S.  P.  R.  B.  Co., 
and  shows  clearly  that  the  lines  of  block  3 
are  not  considered  as  running  on  the  same 
course  as  those  of  the  S.  P.  R.  R.  Oo.  block, 
but  as  running  according  to  the  calls  of  the 
field  notes. 

Appellees'  witness  Gray,  a  snrreyor,  be- 
ing shown  the  sketch  attached  to  field  notes 
of  surrey  No.  1,  block  8  (called  the  Corwin 
sketch),  testified  It  was  on  the  scale  of 
about  one-half  Inch  to  the  mile;  that  on 
aacb  a  scale  the  difference  between  lines 
rannlng  astronomically  north  and  those  run- 
ning 6  degrees  east  of  north  would  not  be 
much  to  the  ordinary  eye;  he  thought  it 
could  not  be  detected ;  that  it  would  not 
make  luiiA  dUterenca  on  a  tew  sectioii% 


but  the  fnrth^  you  got  away  from  your 
beginning  point  the  greats  the  difference. 
Upon  cross-examination  he  was  shown  anoth- 
er map,  but  the  record  does  not  disclose 
what  map,  and  it  la  difficult  to  arrive  at 
what  he  did  testify  concerning  same. 

Fire  degrees  difference  in  course  will 
make  a  difference  of  16S  varas  in  a  mile. 
Survey  No.  1,  in  block  3,  is  the  N.  W.  comer 
of  the  block,,  which  runs  east  10  miles  and 
south  8  miles,  and  on  the  "Corwin  sketch" 
is  depicted  as  a  square  with  the  exception 
of  surr^  No.  80,  which  falls  below  the  8- 
mile  tier  of  surveys  because  the  sixth  tier 
contains  only  9  surreys,  one  being  omitted 
on  the  west  evidently  for  fear  of  a  conflict, 
as  an  S.  P.  B.  R.  Oo.  surrey  Is  shown  on 
such  sketch  to  extend  east  so  as  to  conflict 
with  block  8  if  the  sixth  tier  was  filled  out 
On  the  map  used  in  the  Land  Office  prior 
to  1883,  block  3  Is  given  the  same  shape  as 
In  the  Corwin  shetdh.  On  the  map  dated 
March  1883,  surrey  No.  21  in  the  third  tier, 
instead  of  being  south  of  No.  20,  is  south  of 
No.  19,  and  from  then  on  the  block  extends 
a  mite  further  east  than  In  the  Corwin 
sketch;  but  the  section  at  the  west  end  of 
the  sixth  tier  is  left  vacant  as  in  the  Corwin 
sketch',  dropping  surrey  60  to  the  next  tier 
of  surreys.  It  follows  that  upon  the  Land 
Office  map  of  1883  surreys  68  and  71,  the 
location  of  which  is  Inrolred  In  this  suit, 
are  located  a  mile  east  of  their  location  as 
indicated  by  the  "Corwin  sketch."  No  ex- 
planation of  this  is  made,  nor  are  the  field 
notes  of  the  block  giren  In  detail,  but  merely 
the  statement  that  each  surrey  ties  onto 
its  preceding  one.  We  assume  from  the 
agreement  that  the  field  notes  locate  the 
surreys  as  shown  by  the  Land  Office  map 
of  1883. 

Considerable  erldeuoe  was  adduced  by 
which  appellees  sought  to  show  limitation, 
but  the  court  held  the  same  insufficient  to 
raise  the  issue,  and,  no  question  being  raised 
inrolrlng  the  correctness  of  such  raling,  we 
wlU  not  make  any  findings  In  regard  to 
such  testimony. 

Opinion. 

Appellant  contehds  that  the  question  of 
the  location  of  the  surveys  In  question,  und^ 
the  agreement  and  the  eridenc^  was  one 
for  the  court  and  not  for  the  Jury,  and  this 
riew  is  also  entertained  by  appellees  as 
shown  by  their  subcounter  proposition  to 
the  proposition  submitted  by  appellant  under 
the  first  assignment  of  error.  Under  the 
agreement  and  the  eridence,  we  are  of  the 
opinion  that  the  location  of  the  surveys  in 
question  became  one  for  the  court,  and  will 
therefore  consider  the  question  whether  a 
verdict  should  have  been  Instmcted  for  ap- 
pellant 

[1]  There  is  nothing  ambiguous  on  the 
face  of  the  field  notes  of  surrey  No.  1,  block 
S,  but  whai  it  la  souj^t  to  apply  the  calls  to 
the  lan^  th^  disclose  a  latent  amUgulty ; 
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Uiat  la,  fhey  confUet  wlOi  each  other,  and 
It  becomea  neceasaiy  to  dlaregazd  either  the 
nortti  oonree  or  the  east  line  of  tarvvy  No. 
71  S.  P.  R.  R.  Ca  In  anch  caaes  In  order 
to  determine  the  oonfiict  and  ahow  what  land 
was  actually  Intended  to  be  raabiaced  In  the 
Barvey  extrinsic  evidence  may  be  resorted 
to.  Sloan  T.  King,  33  Tex.  Ctr.  App.  B37, 
77  S.  W.  48;  Hamilton  t.  Blackbnm,  43 
Tex.  GlT.  App.  153,  95  S.  W.  1097. 

[2]  When  the  8.  E.  comer  and  the  east 
Une  of  No.  71  S.  P.  B.  B.  Ca  are  located 
by  running  coarse  and  distance  from  Its  S. 
V.  comer,  and  we  then  begin  at  such  3.  E. 
corner  to  apply  the  field  notea  of  survey  No. 
1  to  the  groni^  we  find  that  It  Is  impossible 
to  mn  with  the  east  Une  of  said  survey  No. 
71,  and  at  the  same  time  to  run  north,  be- 
cause such  east  line  runs  N.  6*  B.  and  the 
divergence  between  tbs  two  lines  at  the  aid 
of  1,900  varas  la  165  varas.  As  the  two  calls 
lead  to  difFerent  resnlts,  one  or  the  other  was 
inserted  by  mistake,  and  the  one  Inanted 
mistake  should  be  disregarded.  All  rules  re- 
lating to  the  comparatlTO  dignity  of  ealla 
are  designed  to  aid  in  determining  whidi 
call  or  calls  of  a  surrey  were  made  by  mis- 
take; but  in  passing  upon  an  office  snrrey, 
where  thwe  are  no  footst^  of  the  surTeyor 
to  follow,  the  rules  relating  to  actual  sur- 
veys are  frequently  not  ai^cable. 

In  the  case  of  Boon  t.  Hunter,  62  Ttx, 
588,  the  court  said:  "It  is,  however,  not 
believed  that  the  same  rules  in  regard  to 
the  lines  or  comers  of  other  surveys  called 
tor  In  a  patent  can  be  a^Ued.  when  It  clear- 
ly appeara  that  no  actual  survey  was  ever 
made,  and  in  such  case  it  becomes  necessary 
to  look  to  all  matters  of  description  contain- 
ed in  the  patMit,  In  order  to  determine  what 
particular  land  was  conveyed  and  Intended 
by  the  state  and  the  grantee  to  he  conveyed 
by  the  patait  It  In  Buch  a  case,  from  a 
consideration  of  all  these,  in  connection 
with  the  Acts  surrounding  the  parties,  and 
the  transactions  to  which  the  parties  looked 
at  the  time  the  patent  was  issued,  tlie  thing 
granted  can  be  vrith  certainty  identifled, 
then  the  grant  ought  not  to  be  hdd  vfdd; 
but  such  matters  of  description  as  were  evi- 
dditly  given  by  mistake  should  be  disregard- 
ed, and  ^ect  given  to  the  calls  whldi  are 
certain  and  are  found,  which,  in  connectton 
with  oth«8  matters  of  description  contained 
in  the  grant,  will  make  it  conform  to  tho 
evident  Intention  of  the  parties." 

Again,  in  the  case  of  Sloan  v.  King,  supra, 
the  court,  dtlng  many  cases  in  support  of 
its  stetement,  said:  "It  follows,  therefore, 
that  whenever  the  evidence  is  sufficient  to 
Induce  the  belief  that  the  mistake  is  In  the 
call  tor  the  natural  or  artificial  objects  and 
not  in  the  call  for  course  and  dlstence,  the 
latter  will  prevail,  and  the  former  will  be 
dlsr^rded." 

[3]  In  passing  npon  the  question  of  which 
call  in  this  case  was  made  by  mistake  or  in- 
advertency It  is,  of  course  proper  to  con- 


aider  the  sketch  atta<M  to  the  field  notes 
of  survey  Na  1,  as  w^  as  tb»  field  notes 
of  the  entire  VloA  cf  whicb  survey  No.  1, 
both  by  description  and  by  the  sketch,  con- 
stitutes a  portion.   We  have  here  a  UodE 
of  60  surveys  platted  upon  the  sketdi  wUch 
b^<»id  a  doubt  indicates  the  lines  as  mn- 
nlng  In  accordance  wit3i  Hie  cardinal  points 
of  the  compass,  tihe  field  notes  of  said  block 
containing  820  calls,  all  of  whidk  ar«  either 
for  north,  east,  south,  or  vrast  This  blo^ 
runs  east  10  mUea,  and  It  Is  in  evldenos  tbaz 
a  dlvergoioe  of  five  degrees  between  two 
lines  makes  a  difference  of  166  varas  be- 
tween tlie  two  lines  for  each  mile  traversed, 
so  that  in  laying  oat  this  blo^.  U  all  courses 
were  duuged  to  read  S  degrees  variant 
from  the  cardinal  points,  the  S.  S.  comer 
of  the  tenth  secUon  would  be  1,660  varas 
distant  from  where  It  vrould  be  located  If 
the  line  Is  run  east  Oertainly  no  surveyor 
of  22  years'  wwienoe  could  Intend  to  appro- 
priate and  have  patented  land  not  described 
by  him  in  his  fidd  notes,  and  to  locate 
which  something  mrald  have  to  be  read  Into 
eadi  patent   On  tba  other  hand,  it  is  con- 
tended that  the  surveyor  intended  the  west 
line  of  survey  No.  1  to  run  with  the  east 
line  of  surv^  No.  71,  as  shown  by  bis  Add 
notes,  and  that  he  did  not  lnt»d  to  an»o- 
prlate  any  land  lying  west  of  said  line.  It 
is  safe  to  assume  that  a  surveyor  never  de- 
liberately or  intentionally  locates  a  sorvey 
BO  as  to  C(mfilct  with  a  prior  snrvey  unless 
he  bdleves  tbe  former  location  to  be  invalid. 
These  coi^cts  nsually  occur  by  mistake  or 
Inadwtence,  and  In  this  case  It  appears 
that  the  surveyor  was  very  careless  in  using 
a  defective  plat  of  a  portlcHt  of  the  S.  P.  B. 
R.  Ca  survey  as  a  basis  for  bis  work,  and 
It  furtlier  appears  reasonable  that  sudt  plat 
was  not  made  from  tbe  field  notes  as,  In 
addition  to  the  mistakes  in  the  numbers  of 
the  surveys,  it  also  has  the  location  of  the 
two  creAs  essentially  wrong.   It  la  likely 
it  was  carelessly  copied  from  the  Kberstein 
plat  or  some  other  mapi  Having  an<A  basis, 
showing  survey  71  to  extend  farther  from 
the  river  than  72,  he  adopted  the  S.  E.  comer 
of  No.  71  as  his  banning  point,  oblivious, 
doubtless,  of  the  fiict  that  by  so  doing  his 
survey  would  conflict  with  survey  No.  72, 
even  if  a  oonfiict  were  avoided  with  No.  71. 
It  appears  that  he  not  only  had  failed  to 
prepare  himself  with  the  necessary  data 
for  accurate  work,  but  tiiat  he  did  not  bare 
in  mind  the  fitct  ttuA  the  east  line  of  No. 
71  S.  P.  B.  B.  Oo.  ran  N.  6'  B.,  or  be  would 
not  have  called  to  run  his  lines  north,  east, 
Boutta,  and  west    With  careless  or  hasty 
work  It  was  much  easier  to  ovociook  the 
course  of  such  east  line  than  to  make  a  mls- 
teke  of  five  degrees  in  the  courses  of  ^0 
lines.    We  think  tbe  evidence  coudoslvely 
shows,  even  without  his  testimony  to  that 
effect,  that  at  the  time  he  ffid  this  vrotk  he 
did  not  know  that  tbe  east  line  of  Na  71  & 
P.  B.  B.  Co.  ran  N.  6*  B.  While  he  had  o];>- 
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pckrtniilty  to  know  sach  fact  and  should 
bare  known  It^  yet  he  undoubtedly  did  not 
know  11^  or  be  would  not  have  made  his  field 
notes  read  at  they  do,  nor  made  Us  sfcetdi 
as  be  did.  No  surveyor  would  regard  a 
difference  of  fire  degrees  in  course  as  too  tn- 
conseqoent  to  motion.  In  fact,  the  course 
Is  of  necessity  accurately  stated,  or  else  the 
whole  sdoice  of  surreying  would  fftU  snd 
interminable  confusion  result 

We  cannot  agree  that  the  law  permits  this 
block  of  80  surveys  to  be  reconstructed  upon 
a  different  course  than  that  called  for  In  the 
field  notes  merely  because  a  call  was  made 
for  the  first  line  to  mn  with  an  unmarked 
line  of  which  it  is  plain  the  surveyor  did  not 
even  know  the  course,  but  assumed  it  was 
north.  For  appellees  to  win,  it  becomes  nec- 
essary to  <±ange  each  call  In  the  80  surveys ; 
but  if  we  change  the  first  call  hj  striking 
out  the  words  "along  line  of  said  survey," 
the  entire  blo<±  can  be  laid  out  according 
to  the  calls  of  the  field  notes  and  patents 
for  course  and  distance,  leaving  a  slight 
conflict  between  surrey  No.  1  and  No.  71 S.  P. 
R.  B.  Co.,  and  increasing  the  conflict  between 
sold  survey  No.  1  and  survey  No.  72  S.  P. 
B.  B.  Co.,  which  would  exist  under  the  other 
theory.  This  conflict  amounts  to  very  little 
when  considered  In  connection  with  the  total 
acreage  laid  out,  and,  while  there  is  no  evi- 
dence of  conflicts  caused  If  the  block  be  laid 
out  according  to  appellees'  theory.  It  Is  safe 
to  assume  that  when  such  block  Is  depicted 
on  the  maps  In  use  In  the  General  Land  Of- 
fice as  laid  out  north  and  south  and  east  and 
west,  a  change  as  material  as  the  one  pro- 
posed would  result  In  conflicts. 

[4]  We  are  of  the  opinion  that  the  court 
should  have  Instructed  a  verdict  for  a^Kl- 
lant,  and  the  judgment  of  the  trial  court  is 
reversed,  and  judgment  here  rendered  that 
^Inttff  recover  the  land  sued  for  by  ber. 

Judgment  reversed  and  rendered. 

On  Motion  for  Behearing. 

Appellees  complain  of  the  asaomptlon  in 
our  findings  of  fact  that  surreys  Nos.  68 
and  71  are  located  as  shown  by  the  Land 
Office  map  of  1883,  which  assumption  was 
based  upon  the  written  agreement  filed  In 
the  case,  and  related  solely  to  the  question 
whether  these  surveys  are  located  by  the 
ftdd  notes  In  the  ninth  or  tenth  tier  of  sur- 
veys east  of  the  beginning  point  of  the  block. 
If  located  In  the  tenth  tier,  a  change  of  five 
degrees  In  the  course  would  throw  the  sur- 
reys further  south  than  If  in  the  ninth  tier, 
and  from  the  clause  In  the  agreement  which 
shows  the  relative  positions  survey  No.  71 
would  occupy  imder  the  two  theories  we  con- 
cluded the  field  notes  must  have  placed  the 
two  surveys  in  the  tenth  tier,  and  therefore 
as  depicted  on  the  map  of  1883,  instead  of 
as  on  the  previous  map  and  the  Corwln 
sketch.  We  think  It  obvious  from  the  con- 
nectioa  in  which  we  used  the  language  ob- 


jected to  that  such  was  our  meaning,  but 
make  this  statement  because  appellees  pro- 
fess a  fear  that  we  assumed  from  the  agree- 
ment the  survey  lines  should  be  run  accord- 
ing to  the  cardinal  points  of  the  compass  In- 
stead of  with  a  deflection  of  five  degrees 
from  such  cardinal  points. 

A^)ellees  also  Infer,  from  our  describing, 
in  our  findings  of  fact,  the  land  Office  maps 
Introduced  in  evidence,  that  we  gave  great 
weight  to  Budi  maps  In  determining  the  is- 
sues in  this  case.  The  Supreme  Court  held 
these  maps  admissible  in  this  case  "for  what- 
ever they  might  be  worth  as  throwing  light 
on  or  as  corroborative  of  the  location  of  the 
land  in  suit  as  originally  fixed  and  placed." 
The  opinions  upon  the  former  ap[>eal  do 
not  disclose  that  the  question  was  raised 
whether  block  3  should  be  laid  out  according 
to  the  cardinal  points  of  the  compass  or  by 
lines  variant  five  degrees  from  such  points; 
in  fact,  it  appears  that  the  only  question  was 
whether  the  evidence  was  sufficient  to  show 
the  location  of  STirvey  No.  71,  and  It  was 
held  that  It  was  not  sufficient  because  the 
field  notes  connecting  It  with  the  beginning 
point  of  the  b\ock  were  not  Introduced,  but 
merely  the  maps.  Such  maps  being  held  ad- 
missible by  Supreme  Court  and  being  ad- 
mitted In  evidence,  we  described  the  same  In 
our  findings  of  fact,  though  of  the  ojriUilon 
that  as  the  case  Is  made  by  the  agreement 
filed  herein  they  have  no  inrobative  value 
"as  throwing  Ug^t  on  or  as  corroboratlTe  of 
the  location  of  the  land  in  suit  as  originally 
fixed  and  placed." 

Counsel  for  aiqpellees  have  mucb  to  say 
concerning  the  question  whetiier  "north" 
means  according  to  the  true  meridian  or  ac- 
cording to  the  magnetic  median,  and  say 
we  assume  that  It  means  according  to  the 
true  meridian.  They  have  signed  an  agree- 
ment filed  in  this  case,  by  which  it  Is  pro- 
vided that  the  lines  of  surv^  71  S.  P.  By. 
Co.  are  correctly  located  by  running  upon  a 
variation  of  0«  IS'  R  and  that  the  lines  of 
blo<^  8  are  to  be  mn  upon  the  same  varia- 
tion, 80  far  as  locating  surveys  68  and  71  Is 
concerned.  We  are  not  Informed  whether  by 
using  the  variation  agreed  upon  th^  sought 
to  locate  the  lines  according  to  the  true  me- 
ridian, or  whether  they  estimated  that  such 
a  variation  was  required  In  order  to  locate 
the  surveys  where  a  survey  according  to  the 
magnetic  meridian,  If  made  in  1876,  would 
have  placed  the  surreys.  However,  as  ap- 
pellees in  their  motion  for  rehearing  rei)eat- 
edly  assume  that  the  east  line  of  survey  No. 
71  S.  P.  By.  Co.  is  a  line  running  five  de- 
grees east  of  the  sidereal  north,  we  infer 
that  the  variation  was  agreed  upon  for  the 
purpose  of  nmning  the  lines  on  the  basis 
of  the  true  meridian, .  either  In  accordance 
with  the  cardinal  points  of  the  compass  or 
variant  five  degrees  therefrom.  The  discus- 
sion In  regard  to  whether  surrey  lines  should 
be  run  according  to  the  true  meridian  or  the 
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magnetic  meridian  la  foreign  to  the  lasoe  In 
thla  case.  The  lasae  aa  made  by  tbe  agree- 
mmt  1b  whether  the  lines  of  bloc^  3  (using 
A  variation  of  9*  15'  B.)  shall  be  nm  accord- 
ing to  the  cardinal  points  of  the  compass  or 
by  courses  varymg  five  degrees  from  sach 
points.  Appellees'  real  contention  la  that 
"north"  does  not  necessarily  mean  north,  bnt 
may  mean  abont  north,  or  In  a  northerly 
-direction,  and  that  In  this  case  In  the  call 
for  the  beginning  line  of  surrey  No.  1,  block 
-8,  It  means  N.  E,,  and  that  each  other 
■course  called  for  in  the  field  notes  of  the 
block  must  be  construed  to  be  five  degrees 
variant  from  the  course  actually  mentioned. 
Several  cases  axe  leferrsa  to  In  support  of 
this  theory,  bnt  all  are  very  different  from 
thla  case.  The  case  of  Grace  t.  Walker,  96 
Tex.  89,  64  &  W.  980,  66  S.  W.  482,  which 
appdlees  contend  la  vlrtiiallr  overruled  by 
us,  was  one  Involving  the  construction  of  an 
ACremient  to  donate  land  for  a  road.  Oer* 
tain  landownera  made  a  proposal  toe  a 
chance  of  road  which  was  accented  by  the 
•dty  coundl  by  the  adoption  of  an  ordinance 
making  the  dtange  and  deacrltdng  the  road. 
The  otraers  agreed  to  donate  a  atr^  of  laxid 
40  feet  wide  along  the  lines  of  their  lands. 
Tin  call  construed  by  the  Suiwane  Court 
read  as  follows:  **Hence  north  along  Satr 
nedy's  and  a  D.  Grace's  west  Una  to  J.  L 
Chenowlth's  S.  B.  comor."  Bald  line  wob 
not  a  true  north  line,  and  It  was  contended 
that  the  description  In  the  ordinance  could 
not  be  applied  because  a  north  course  would 
pass  through  Grace's  land  Instead  of  along 
his  line.  The  court  held  that  the  call  for 
north  gave  only  the  course  which  was  con- 
trolled by  the  calls  for  Grace's  west  line  and 
Chenowith's  southeast  comer. 

The  written  descriptions  In  a  deed  are  to 
be  construed  In  the  light  of  the  facts  known 
to  and  In  the  minds  of  the  parties  at  the 
time,  and  with  reference  to  any  facts  or 
monuments  on  the  ground,  which  are  re- 
ferred to  in  the  deed.  It  was  apparent  In 
said  case  that  all  the  parties  knew  exactly 
where  the  lines  were,  and  Intended  the  road 
to  run  with  such  lines  at  a  width  of  40  feet, 
and  that  the  word  "north"  used  by  the  city 
council  did  not  express  the  meaning  of  the 
parties,  bnt  was  used  mistakenly  for  the  pur- 
pose of  expressing  the  Idea  of  a  general 
northwardly  direction.  The  calls  for  the 
lines  expressed  the  true  Intent  of  the  parties 
and  controlled  the  call  for  a  north  course 
which  was  used  mistakenly. 

In  this  case  we  find  the  words  "north," 
^•east,"  "south."  and  "west,"  each  used  80 
times  by  a  practical  surveyor  of  long  ex- 
perience, who  was  preparing  field  notes  of  80 
sections  of  land,  upon  which  field  notes  pat- 
«nt8  should  Issue  containing  as  a  means  of 
Identifying  the  land  the  field  notes  so  pre- 
pared by  him.  It  Is  safe  to  say  he  would 
not  lightly  use  the  words  "north,"  "east," 
"sontb,"  and  "west;"  In  any  inexact  weoaa. 


as  all  of  his  training  forbade  such  eourseL 

He  Is  bound  to  have  known  that  a  dlfferenc« 
of  five  degrees  in  the  course  would  make  m. 
difference  of  166  varas  in  a  mile.  He  call* 
for  the  west  line  of  survey  No.  1,  block  8,  to 
run  north  with  the  east  line  of  survey  No. 
71  S.  P.  Ry.  Oo.,  which  line  was  not  lo- 
cated on  the  ground,  but  was  to  be  located 
on  a  course  running  N.  5*  EL  from  the  S-  Bl 
comer,  which  was  also  not  located  on  the 
ground,  bnt  to  be  located  by  rannlng  course 
and  distance  from  the  S.  W.  comer  ot  sur- 
vey No.  71.  He  had  never  been  on  the 
ground,  but  the  field  notes  and  a  sketch  of 
the  S.  P.  Ry.  Oo.  blod::  were  on  file  In  the  Land 
Oflice.  The  fact  that  he  failed  to  call  for 
the  west  line,  survey  No.  1,  to  run  N.  5*  El, 
in  Itself  Indicates  that  he  overlooked  the 
fact  that  the  line  of  survey  71  was  to  be  lo- 
cated by  that  course;  bnt  his  sketcb  and 
his  other  calls  In  the  field  notes  of  the  80 
surv^s  make  it  very  dear  that  be  ovw- 
looked,  or  did  not  know,  that  the  east  line  of 
survey  71  S.  P.  By.  Co.  was  to  he  located  by 
running  N.  fi*  BL  Appellees  infer,  from  Xbm 
fact  that  we  lay  little  stress  upon  the  tes- 
timony of  Corwln  to  the  tOect  that  he  did 
not  know  ot  such  defiection  In  the  east  line 
of  survey  No.  71  S.  P.  By.  Oo.,  that  we  con- 
sidered such  testimony  inadmissible. 

[13  We  think  the  knowledge  of  the  person 
making  the  calls  In  a  deed  or  in  fi^  notes, 
with  respect  to  facts  having  connection  with 
bis  survey,  is  admissible  as  a  circumstance 
to  be  considered  with  the  other  evidence  In 
determining  what  he  meant  by  language 
used  by  him.  and  do  not  agree  with  appd- 
lees  that  such  testimony  constitutes  a  stat^ 
ment  of  what  he  Intended  to  do,  or  of  what 
he  did  not  Intend  to  do.  However,  we  think 
the  evidence,  aside  from  his  testimony,  plain- 
ly showed  that  at  the  time  he  made  the  of- 
fice survey  he  either  had  not  examined  the 
field  notes  of  survey  71  S.  P.  By.  Co.,  or 
that  he  had  not  noticed  or  remembered  the 
deflection  In  the  course  of  the  east  line. 
The  words  "north,"  "east,"  "south,"  and 
"west"  mean  due  north,  east,  south,  and 
west,  and  when  applied  to  courses  of  lines 
cannot  be  discarded  or  given  a  different 
meaning  unless  used  in  connection  with  calls 
for  specific  objects  or  Unes,  which,  In  view 
of  all  the  facts,  more  certainly  locate  llie 
lines  in  accordance  with  the  true  Int^t  of 
the  party  using  the  language  tbxa  the  calls 
for  course. 

The  snrvey  of  the  80  surveys  constituting 
block  8  being  considered  as  one  survey.  It  Is 
apparent  that,  by  letting  the  courses  given 
for  all  lines  control  the  call  for  a  portion  of 
an  unlocated  line  of  another  survey,  the 
trae  Intent  of  the  surveyor  will  be  arrived 
at,  and  that  Is  the  object  to  be  attained. 
We  will  also  say  that  had  the  east  line  ct 
S.  P.  By.  surv^  No.  1  been  located  on  Hie 
ground  and  known  to  the  sorveyor,  and  call- 
ed for  1^  Us  cwrect  ooniae^  and  jrat  an 
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oOmt  calls  been  for  tbe  cardinal  points  of 
the  compass  alone,  we  would  not  feel  an- 
thortied  to  change  such  other  calls  npon  a 
mere  presnmption  that  the  surveyor  In  com- 
pliance with  a  directory  statate  Intended  to 
make  fbe  snrreys  square. 

We  see  no  reason  for  changing  the  con- 
clusion arrived  at  in  our  original  opinion, 
and  th^refOTe  oTermle  the  motUm  t<a  re- 
hMring. 


BOSENTHAL  et  aL  t.  SUN  CO.  el  aL 
(CVwrt  of  aril  Appeals  of  Texas.    Et  Paso. 
April  8.  1913.    Rehearins  De- 
nied Maj  1,  1018.) 

L  Etidkroi  (I  886*)— Pabol  Evidbwc*— Dk- 


Wbere  the  calls  in  a  partition  decree,  sup- 
ported Iqr  a  map  expressly  made  a  part  there- 
in, are  onambi^uous,  extriDsie  evidence  that  the 
Surrey  occupied  some  other  position  was  inad- 
missible. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent  Dig.  H  1678-1697;  Dec  Dig.  «  386.»] 
2.  BomfDAsns  (I  40*)— Location— Question 

In  trespass  to  try  title  Involving  the  lo- 
catioD  of  a  tkoundary  between  a  tract  set  apart 
by  a  partition  decree  and  the  adjacent  tract, 
the  question  of  the  location  of  the  boundary 
held  for  the  jury  under  the  evidence. 

TEd.  Note.— For  other  cases,  see  Boundaries, 
CenL  Dig.  H  196-204 ;  Dec  Dig.  «  4a*] 

8.  Boukdaeiks  (i  3*)  —  CAixa  —  Bsoiif NINO 

GOBNBB. 

The  beginning  comer  of  a  survey  jm  not 
usually  of  any  more  importance  in  determining 
tlie  location  of  the  survey  than  any  other  cor* 
oer  therein. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  8-41;  Dsc  Dig.  1  8.*] 

4.  BonNOARiES  (S  40*)— QuEsnoNB  fob  Jubt 
— Latikg  Out  ako  Plattiho  Lands. 

Where  the  laying  out  and  platting  of  lands 
into  subdivisions  is  one  piece  of  work,  but  there 
is  uncertainty  as  to  the  location,  the  question 
is  for  the  Jury. 

[E^  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  106-204 ;  Dec  Dig.  S 

5.  Afpgai.  and  Erbob  (I  887*)— Habhliss 

EbBOB— iNSTBUCnONB. 

Tbe  court  on  appeal,  to  determine  whether 
a  charge  complained  of  was  erroneous,  must  de- 
termine what  issues  involved  were  necessary 
to  be  passed  on  to  enable  tbe  trial  court  to  ren- 
der a  proper  Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errar,  Cent  Dig.  H  3262-3272,  ^4-8277, 
3288;  Dee.  Dig.  I  837.*] 

8.  pabtmon  (s  9s*}— deaoe— gonstbdcxzon 

— Intbhtion  of  Court. 

A  partition  by  decree  of  court  is  the  act  of 
tbe  court,  and  its  intention  governs. 

[Ed.  Mote.— For  other  cases. 
Cat  Dig.  H  800-316; Dec  Dig.  |  95.*] 

7.  PABTTTION  (i  95*)— DkOBEE— CONBTBUCnON. 

Where  a  plat,  made  part  of  the  report  of 
commissioners  in  partition  and  of  the  decree, 
covered  all  the  land  intended  to  tie  partitioued, 
but  the  field  notes  in  the  report  did  not  do  so, 
tbb  question  was  as  to  the  Intent  of  the  com- 
mismmers  In  their  report  and  tbe  court's  in- 
tention in  its  adoption  by  decree. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  H  30(^6;  Dec  Dig.  S  95.*] 


8.  Affiaz.  and  BtaBOB  (I  1064*>— BUuCLBsa 

BEBOR— EBBONBOTTS  iNSTBUCnONa 

Where  there  are  two  grounds  on  which  the 
successful  party  may  properly  recover  on  a 
finding  by  the  jury  in  his  favor,  and  tiie  court 
on  appeal  does  not  know  whetlier'the  first  was 
controlling.  It  will  not  set  aside  the  jodgment 
for  error  In  an  Instruction  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219,  4221-4224 ;  Dec. 
Dig.  i  1064  ;•  Trial,  Cent  Dig.  H  475,  526.] 

Appeal  from  District  Court,  Harris  Ooun- 
17;  Norman  G.  Klttrell,  Judge. 

Action  by  Morris  Rosenthal  and  others 
against  the  Sun  Company  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal.- 
Affirmed. 

Presl^  K.  ENvlng,  A.  L.  Jackson,  John 
B.  Warren,  H.  J.  Daonenbaom,  and  Fisher, 
Sears  &  Sears,  all  of  Honston,  for  appel- 
lants. 8.  H.  Brashear  and  C&rltoa,  Townes 
&  Townee,  all  of  Honston,  and  Greer  ft 
Minor,  of  Beaumont,  for  appellees. 


HABPEB,  a  J.  TUa  was  an  aetlom  In 
the  form  and  with  the  avaments  of  trespass 
to  try  me,  by  Morris  Bosenthal.  WilUam 
Spom,  Bannle  Moon^,  Jcdned  by  her  hus- 
band. J.  E.  Mo<Hie7i  Susan  West,  J<dned  by 
her  husband,  Fred  B.  West,  Brack  Har- 
grave^  and  tbe  ndnora,  Urilder,  Nobles,  and 
Wilson  Hargiave,  1^  their  snardian,  Clem- 
entine B.  Majorowlts,  suing  as  or  In  the 
right  of  Oie  heirs  of  Mary  Hargrave,  de- 
ceased, against  the  Sua.  Oompany,  J.  B. 
West,  and  G.  H.  Howard,  to  recover  a  strip 
of  land  00  feet  wide  off  of  and  across  the 
north  end  of  a  tract  of  38;804  acres  oat  of 
the  James  Strange  survey  In  Harris  county, 
allotted  to  the  children  of  Mary  Hargrove 
(hereinafter  called  the  Hargrave  tract),  by 
the  district  court  of  BiarriB  county,  on 
January  22,  1884,  In  cause  No.  14,271,  en- 
titled  Geo.  H.  Hermann  t.  W.  T.  Payne  et 
aL  (hereinafter  called  tbe  Hermann-Payne 
I)artitlon  suit). 

Plaintiffs  alleged  that  there  was,  after 
said  Hermann-Payne  partition  suit,  a  parti- 
tion among  the  owners  of  said  Eiargrave 
tract,  In  cause  No.  34,907,  in  the  district 
court  of  Harris  county,  entitled  Mary  EHzlna 
West  et  Bl.  v.  Brack  Hargrave  (hereinafter 
called  West-Hargrave  partition  salt),  and  that 
thereunder,  by  one  Ehrhardt,  as  eorveyor 
appointed  by  the  court,  a  purported  subdi- 
vlsloD  of  said  tract  had  been  made,  sup- 
posed to  cover  all  of  it,  and  that  said  90- 
foot  strip  comprised  parts  of  certain  lots 
of  such  subdivision,  to  wit,  lots  1  and  5  In 
block  1,  and  lot  1  in  block  2,  owned  by  plain- 
tiff Rosenthal,  and  lot  3  In  block  1,  owned 
by  Susan  West,  and  lot  4  In  block  1,  owned 
by  Rannle  Mooney,  and  lot  6  in  blocA  1, 
owned  by  Edgar  W.  Hargrave  and  Wil- 
liam Spom,  and  lot  6  in  block  2,  owned  by 
Edgar  W.  Hargrave,  and  lot  7  in  blodc  1, 


•Far  other  eases  m*  sssm  topla  sad  asetlOB  NUHBOR  In  Dec  Die  *  An.  Dig.  Kay-Mtk  SwSas  *  Bsp^  Xadsass 
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and  lot  7  In  Mode  2,  owned  by  Brack  Har- 

grave,  and  lot  2  In  block  2,  owned  by  Urilder, 
Nobles,  and  Wilson  HargraTO,  but  that  if 
mistaken  In  the  averment  that  said  lots  were 
In  said  90-foot  strip,  nevertheless  plalntlffis 
were  the  owners  In  fee  simple  of  the  90-foot 
strip,  and  of  said  Bubdivlsional  lots,  both  of 
which  were  a  part  of  said  Hargrave  tract 
PlalDtUfs  further  alleged  that  plaintiffs  (ex- 
cept Edgar  W.  Hargrave  and  William  Spom, 
as  to  the  lot  6  In  block  1)  had  pooled  their 
Interests  In  said  Hargrave  tract  for  oil  pur- 
pose, and  had  executed  to  the  plaintiff  Mor- 
ris Rosenthal  an  oil  lease  thereof,  with  pow- 
er to  sublease,  reserving  a  tenth  of  the  oil 
as  royalty;  and  that  said  Rosenthal,  in  the 
exercise  of  his  power  of  subleasing,  executed 
to  defendant  Sun  Company  on  January  23, 
1908,  an  oU  lease  on  said  lots  1,  S,  4.  5,  and 
7  in  block  1,  and  said  lots  1,  2,  and  7  in 
block  2  of  said  Hargraves  subdivision,  re- 
serving one-sixth  of  ti^  oil  product  as  roy- 
alty. It  was  alleged  that  E.  W.  Hargrave 
and  William  Sporn,  as  to  said  lot  6  in  block 
1,  executed  an  oil  lease  thereof  to  Oran 
West,  with  power  to  sublease  and  assign, 
reserving  an  eighth  part  of  the  oil  as  roy- 
alty, and  that  afterwards  Oran  West  assign- 
ed and  sublet  the  aame  to  W.  8.  Farisli,  re- 
serving a  sixth  royalty  of  the  oU  inroduced, 
and  that  snbseanoitly,  on  January  20,  1910, 
said  Farish  duly  asaigied  all  bis  rights  to 
the  oU  that  hitd  been  or  might  thereafter 
be  produced  or  taken  from  said  lot  6  in 
block  1,  under  such  lease,  to  plaintiff  Morris 
Rosenthal.  PlalntUTs  fnrtber  alleged  that 
the  defendant  the  Sun  Company,  aided  and 
assiated  by  its  codefoidants,  bad  extracted 
from  said  90-foot  atrip,  and  ftom  the  north 
90>  teet  at  said  sobdivlBlonal  lot  6  in  bloA 
1,  to  wit,  240,000  barrels  of  oil.  of  the  rea- 
sonable market  value  of  fl02,OOO,  all  of 
whi<^  it  bad  wrongfOUy  appropriated  and 
converted  to  Its  own  nse,  and  bad  also  ex- 
tracted from  die  north  90  feet  of  said  lots 

1,  8,  4,  fi,  and  7  In  block  1,  and  said  lots  1, 

2,  and  7  in  block  2,  of  said  Hargrave  subdi- 
vision, to  wit,  210,000  barrels  of  oil,  of  the 
reasonable  and  market  value  of  80  c^ts 
per  barrd,  for  one-sixth  of  which  it  became 
and  was  accountable  to  plaintiff  Morris  Ros- 
enthal, for  the  use  of  himself  and  coplaln- 
tiffs,  but  that  It  had  wrongfully  appropriated 
and  converted  same  to  Its  sole  and  exclusive 
use  and  benefit,  Including  plaintiffs'  one-sixth 
royalty,  of  the  reasonable  and  market  value 
of  $28,000,  for  which  It  has  refused  to  ac- 
count to  plaintiffs,  notwithstanding  due  de- 
mand, basing  Its  refusal  upon  the  adverse 
claim  that  the  wells  from  which  such  oils 
were  produced  are  not  on  said  lots  covered 
by  said  lease  to  it  Plaintiffs  further  al- 
leged that  under  th^  pooling  agreement 
they  bad  apportioned  and  assigned  among 
themselves  their  Interest  In  the  recovery,  so 
that  the  recovery  by  any  would  be  for  the 
benefit  of  all.  without  iBSiie  between  tbem. 


and  recovery  by  all  for  the  benefit  of  each, 
likewise  without  Issue  between  them.  Plain- 
tiffs prayed  for  the  title  and  possession  of 
said  90-foot  strip,  and  for  tbelr  damages 
for  the  oil  tak»i  out  by  defendants  without 
right  and  for  recovery  of  their  royalties  on 
the  oil  taken  out  under  said  lease  to  defend- 
ant and  for  costs  and  general  relief. 

The  answer  of  the  defendant  Sun  Com- 
pany, so  far  as  necessary  to  notice,  set  up, 
in  connection  with  the  plea  of  not  guUty  and 
general  denial,  as  follows:  (1)  That  plain- 
tlffis'  action  was  barred  by  two  years'  limi- 
tation for  oil  taken  out  prior  to  July  28, 
1011,  the  date  of  the  filing  of  the  plaintiffs' 
second  amended  original  petition,  upon  which 
the  trial  was  had.  (2)  That  the  lease  to  it 
from  Morris  Rosenthal  was  delivered  and  ac- 
cepted as  alleaed  by  plaintiffs,  but  that  the 
00-foot  strip  was  cut  off  of  and  across  the 
south  end  of  a  tract  of  S9^  acres  allotted 
to  J.  D.  Ronrgeols  In  said  Hermann-Payne 
partition  suit,  and  that  it  had  an  oil  lease 
thereon  from  the  owners,  W.  H.  Ball^,  J. 
R.  West  Geo.  L  Glass  and  Bhigene  W. 
Booth,  to  whom  it  had  paid  the  royalties, 
both  before  and  since  the  instant  suit,  and 
they  were  impleaded  for  recovery  over  by 
cross-action,  If  It  was  ca§t  (3)  That  wheth- 
er the  true  division  line  placed  the  90-foot 
strip  In  the  J.  D.  Bourgeois  or  In  the  Har- 
grave tract  the  respective  owners  bad 
agreed  upon  a  boundary  line  between  said 
tracts,  so  as  to  place  said  90-foot  strip  In 
the  J.  D.  Bourgeois.  (4)  That  plaintiffs  were 
estopped  to  claim  the  90-foot  strip  to  be  a 
part  of  the  Hargrave  tract  for  the  reaaon 
that  they,  or  those  under  whom  they  claim, 
bad  by  said  Bhrhardt  plot  of  the  Hai^irave^ 
and  deeds  and  releases  adopting  and  recog- 
nizing it  or  by  pointing  out  the  Une  on 
the  ground,  or  by  other  acts  or  statements, 
represraited  the  dividing  line  to  be  wbere 
it,  the  Sun  Company,  daims  it  to  b^  that  la, 
so  as  to  put  the  strip  in  question  in  the  J. 
D.  .Bourgeois  tract,  south  of  the  wells  In 
dispute,  and  that  on  the  faith  of  ancb  nspre- 
sentaUons  it  bad  be^  reasmiably  misled 
Into  changing  Its  position  for  the  worse  at 
great  outlay,  by  drilUng  wells  and  paying 
over  royalUsa  to  dalmante  of  tbe  J.  D. 
Bourgeois  tract 

The  impleaded  defendant,  3.  B.  West,  died 
pending  the  suit,  and  on  petition  by  plain- 
tiffs, his  heirs  and  represoitatives  were 
brougjit  in.  to  wit,  hia  adminlatratrlz,  Isa- 
bella West,  and  his  minor  children,  Bnunett, 
James  R..  and  Bam  West,  and  Edna  Wilson, 
an  adopted  daughter. 

The  Impleaded  cross-defmdants,  including 
the  heirs  and  representatives  of  J.  B.  West 
deceased,  the  minors,  by  their  regularly  ap- 
pointed guardian  ad  litem,  8.  H.  Brashear, 
duly  answered  practically  to  the  same  ^ect 
as  the  defendant  the  Sun  Company. 

The  plaintiffs,  under  leave  of  the  courts  fil- 
ed a  aopidonental  petition  in  vq^,  in  wUdi 
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they,  after  Inteipodng  a  genoral  denial  to  tlie 
aTerments  of  the  answers,  alleged: 

•mutt  in  the  alleged  Hermann-PaTne  parti- 
tion suit,  nnder  which  both  eldea  claim,  the 
aurveyta  merelr  nui  the  enter  lines  of  the  al- 
lesed  Strange  rarvey,  and  meandered  the 
San  Jacinto  rirer,  then  located  the  M.  Bom^ 
tecin,  the  H.  Bondrean,  the  J.  D.  Bonrgeds, 
and  Ibry  Hargrave  Ixacts  in  tiielr  order,  by 
coorae  and  distance,  tying  each  to  the  other 
without  running  the  lines  on  the  ground,  and 
conforming  the  location  of  the  Dnmnan  ISO- 
acre  tract  called  tor  to  such  course  and 
distance;  and,  by  locating  said  tracts  in  the. 
manner  and  by  the  coarse  and  distance  as 
done  by  said  surveyor,  the  true  bonndary  line 
between  the  J.  D.  Bourgeois  and  Hargrave 
tracts  is  north  of  the  wells  In  question, 
where  the  plalntUFs  claim  It  to  be. 

'That  there  never  was  any  agreement  be- 
tween the  respective  owners  of  said  J:  D. 
Bonrgeola  and  Mary  Hargrave  tracts,  as  held 
under  said  Hermann-Payne  partition  suit, 
fixing  the  boundary  line  between  them  at 
any  point  different  from  the  true  boundary 
line  as  above  stated. 

'TThat,  as  concerns  the  claim  by  defendants 
of  estoppel  based  on  acts  or  conduct  of  plaln- 
tiffs,  or  those  nnder  whom  they  bold,  arising 
from  instruments  placed  of  record,  or  from 
pointing  out  of  the  dividing  line,  the  only 
color  therefor  comes  from  a  plat  and  subdi- 
vision of  the  Hargrave  tract  made  by  the 
surveyor  Ehrhardt,  who  was  appointed  by  the 
court  In  the  alleged  West-Hargrave  partition 
suit  to  partition  the  whole  of  such  tract, 
which  subdivision  the  defendants  claim  puts 
the  boundary  line  between  the  J.  D.  Bour- 
geois and  Hargrave  tracts  sooth  of  the  wells 
in  question.  But,  in  this  connection,  the  facts 
are  that  the  Hargrave  heirs  never  authoriz- 
ed said  surveyor  to  subdivide  less  than  the 
whole  of  said  tract,  or  to  place  said  dividing 
line  at  other  than  its  true  boundary,  and 
they  were  unaware  that  he  had  done  so,  if 
he  had.  until  about  or  after  the  commence- 
ment  of  this  suit ;  that  the  defendants,  and 
each  of  them,  had  equal  means  and  opportun- 
ity of  knowing  the  true  boundary  line  be- 
tween said  tracts,  and  the  acts  and  conduct 
of  plaintiffs,  and  those  under  whom  they 
claim.  In  respect  to  such  subdivision  and 
plat,  or  any  recognition  of  same,  would  not 
have  been  taken  by  a  reasonatde  pvnon  sit- 
uated as  were  the  defendants,  or  any  of 
them,  that  the  true  boundary  between  such 
tracts  w&B,  or  was  reoc^nlzed  hy  plalntUh  as, 
south  of  said  wells,  or  that  plaintiff  w 
those  under  whom  th^  hold  would  set  up 
no  daim  to  the  Hargrave  tract  as  north  ot 
such  line,  and  plaintiffs,  and  those  under 
whom  they  hold  and  claim,  had  no  reason- 
able grounds  to  anticipate  that  one  In  the 
situaticm  of  the  defendanti^  ox  any  ot  tham, 
would^  on  the  faith  of  such  acts  or  conduct 
on  dke  part  of  plaintiffs  or  those  under  whom 
thty  dalnw  treat  Uie  true  bonnduy  line  as 


south  of  the  weUs  In  question,  and  on  that 
assumption  change  their  position  to  their  pe- 
cuniary harm  or  prejudicially,  as  claimed, 
without  taking  proper  steps  to  ascertain  the 
true  whereabouts  ot  audi  boundary  tox  them- 
selves. 

"That,  as  otmcova  the  dalm  that  plaintiffs 
were  estopped  by  standing  by  In  idloice 
while  the  wells  were  being  drilled  and  the 
rooties  paid  over,  the  facts  are  that  plaln^ 
tUh  were  unamr^  during  such  UnxB,  that 
the  boundary  lln^  which  It  is  claimed  was 
behig  acted  on,  was  not  the  true  one,  and 
further  during  all  such  tlm^  the  defendants, 
and  particularly  the  Sun  Company,  had  equal 
and  superior  means  and  opportunity  to  aa- 
certaln  the  tnw  boundary  line. 

"That,  tn  point  of  fact,  the  defmdant  the 
Sun  Company,  In  drilling  the  wells  and  pay- 
ing over  the  royalties,  acted  «l  its  own  In- 
dependent Judgment,  and  not  on  account  of 
anything  said  or  done,  or  fraudulently  con- 
cealed by  the  plaintiffs,  or  those  under  whom 
they  bold,  or  any  of  them. 

"That  if  the  plaintiffs,  and  those  under 
whom  they  claim,  have,  by  acts  or  conduct, 
recognized  a  line  south  of  said  wells  as  being 
the  true  line,  or  if  there  was  any  such  sub- 
division or  plat,  such  was  by  mistake,  and 
arose  out  of  the  error  of  uniting  the  Har- 
grave tract  on  the  south  with  the  Steele 
tract,  which  by  mistake  and  error  stopped 
90  feet  short;  but,  as  concerns  any  agree- 
ment or  estoppel  between  the  owners  of  the 
Hargrave  and  Steele  tracts,  giving  the  Har- 
grave tract  more  than  It  Is  entitled  to  by  90 
feet  on  Its  south,  the  owners  or  claimants  of 
the  J.  D.  Bourgeois  were  not  parties  thereto, 
nor  are  they  In  privity  therewith,  and  such 
are  not  binding  fOr  or  against  them,  and  can- 
not affect  the  location  of  the  true  boundary 
on  the  north  between  the  Hargrave  and  D. 
Bourgeois  tracts,  whatever  gain  might  there- 
by go  to  the  Hargrave." 

The  defendant  Sun  Company  filed  a  first 
supplemental  answer  in  rejoind^,  practically 
reiterating  the  averments  of  ito  defenses  as 
above  set  out 

A  trial  by  a  Jury  resulted  in  a  verdict  and 
Judgment  for  the  defendant,  'against  which 
plaintiffs  duly  filed  their  motion  for  new 
trial,  presenting  the  points  of  error  herein  re- 
lied on,  which  motion  was  overruled,  and 
thereupon  plaintiffs  duly  perfected  their  ap- 
peal by  notice  and  bond,  as  required,  and 
regularly  assigned  errors. 

By  a  decree  entered  In  the  district  court  of 
Harris  conn^  January  22,  189^  confirming 
a  report  of  commissioners,  a  large  body  of 
land  was  partitioned  among  a  number  of 
claimants.  This  dispute  arises  as  to  the 
boundary  of  two  ot  the  parcels  set  apart-  in 
severalty  In  the  decree,  and  ther^re,  while 
brought  in  torm  of  trespass  to  try  title,  in 
fact  Involves  the  true  location  ot  the  bound- 
ary line  between  the  J.  D,  Bou^^eois  sub- 
divlBlon  and  that  set  ^rt  by  the  partlthm 
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decree  to  the  cblldren  of  Mary  Hargrave. 

The  said  partlticm  suit  (Hamann-Payne) 
bj  which  the  court  allotted  to  tbe  parties 
thereto  parts  of  the  James  Strange  and  J.  B. 
Jones  surveys  and  the  J.  Dnnman  labor  la 
the  coinm<m  source  of  title.  The  three  snr* 
veys  are  bounded  on  tbe  north  by  the  San 
Jadnto  river;  the  J.  I>nnman  labor  lies  west 
of  the  James  Strange  and  east  of  the  part  of 
the  Strange  there  partltlmied.  Out  of  that 
surr^  Is  a  tract  of  432  acres,  extendlng'the 
surreys  full  lei^h  to  the  river  on  the  north, 
and  known  as  the  Wilson  432-acre  tract 
Tbe  decree  of  partition  reads: 

"On  this  22d  day  of  January,  1894,  came 
on  to  be  heard  the  report  of  commissioners, 

*  *  *  which  said  reiport,  field  notes  and 
map,  are  as  follows:  Now  comes  T.  W.  Arch- 
er and  P.  S.  Humble,  two  of  the  commission- 
ers, •  •  •  •  and  having  bad  said  lands 
surveyed  and  platted  by  J.  J.  OUlespIe, 

•  •  •  have  made  and  do  make  this,  our 
report:  We  have  allotted  and  set  apart  to 
W.  T.  Payne  152.91  acres,  with  Improve- 
ments thereon.  •  •  •  We  attach  field 
notes  and  metes  and  bounds  of  each  part  al- 
lotted  to  eacb  party  In  said  cause,  also  a 
map  showing  a  plat  of  all  said  lands,  and  tbe 
parts  set  apart  to  each. 

"Field  notes  of  a  survey  of  108.914  acres 
of  land  made  for  M.  Bourgeois  off  the  north 
end  of  the  Strange  survey:  Beginning  at  the 
northeast  comer  of  tbe  J.  Duuman  labor  on 
tbe  south  bank  of  tbe  San  Jacinto  river,  tbe 
same  being  the  northwest  corner  of  this  sur- 
vey; thence  south  751.6  varas  to  comer; 
thence  west  673  varas  to  corner  on  tbe  west 
Une  of  the  Wilson  483-acre  tract;  thence 
north  269.3  varas  to  tbe  San  Jacinto  river; 
thence  up  said  river  with  its  meanders  to  the 
place  of  beginning. 

"Field  notes  of  23.07  acres  made  for  the 
heln  of  M .  Boudreau  out  of  the  Strange  sur- 
vey, south  of  and  adjoining  108.614  acres 
made  for  M.  Bon^eois:  Beginning  at  said 
Bourgeois*  southwest  comer;  thence  soutb 
191  varas  to  corner ;  thence  east  673  varas 
to  comer;  thence  north  181  varas  to  M. 
Boudgroit  sontbeast  comer;  thence  west  673 
varas  to  the  place  of  beginning. 

"Field  notes  of  a  survey  of  acres 
made  for  J.  D.  Bourgeois  out  of  the  Strange 
surr^,  south  of  and  adjoining  ttie  SSXn 
acres  made  fbr  the  heira  of  BL  Boudreau: 
Beginning  at  tiie  southwest  comer  of  a  sur- 
vey of  28.07  acres  made  for  Boodrean; 
thence  south  828.6  varas;  thence  east  673 
varas ;  thmce  north  328.6  vans ;  thence  west 
67S  varas  to  the  place  of  beginning. 

"Field  notes  of  a  surrey  of  38.304  acres  of 
land  made  tat  the  children  of  Mary  Har- 
grare  out  <^  the  Strange  surrey,  sontli  of 
and  adjoining  the  J.  D.  Bounreols  30.301 
acres:  Beginning  at  the  southwest  ccwner  of 
J.  D.  Bourge<^  88.304-acre  tract;  thence 
soutb  6S2.7  varas;  thence  east  208  varas  to 
tlw  west  line  of  the  Dnnman  160  aeres; 


thence  north  438.7  varas  to  Uie  BOrQiwest 
comer  of  said  ICO-acre  tract;  thence  east  464 
varas;  thence  north  198  varas;  thence  west 
673  varas  to  the  place  of  beginning. 

"Field  notes  ct  a  surv^  of  88.304  acres 
out  of  the  Strange  and  Dnnman  labor  sur* 
veys  made  for  (Uary  Steele  et  aL)  south  of 
and  adjoining  a  survey  of  88.304  acres  made 
for  Mary  Hargrave  et  aL:  Spinning  at 
southeast  comer ;  thence  sonUt  667J2  Tans  to 
W.  T.  Payne's  northeast  comer ;  thence  west 
891.2  varas  along  said  Payne's  nortb  Une  to 
comer ;  thence  north  SffTJZ  raras ;  thence  east 
.381.2  varas  to  the  place  of  beginning. 

"Field  notes  of  a  snrr^  of  151.81  aeres  ct 
land  made  tor  W.  T.  Payne  oat  of  t3ie  J. 
Strange,  J.  B.  Jones  surreys,  and  the  J.  Dun- 
man  labor:  Beginning  at  a  stake  at  the  tram 
on  the  west  line  of  the  J.  Dunman  ISO-acra 
surr^  14.10  varas  north  of  its  southwest 
comer  and  2D5  raras  north  and  208  varaa 
east  of  the  J.  Dunmut  labor  sonQieast  eor* 
ner ;  thoice  etut  1,266  raras  to  the  west  line 
of  the  Holmes  60-acre  tract;  thence  south 
682  raras;  thence  east  1,266  raras  to  stake; 
thence  north  682  raras  to  the  place  of  be- 
ginning." 

J.  W.  GlllMpie  testlfled  as  tollowB  of  the 
way  tbe  field  notes  and  map  adopted  woe 
arrived  at:  "J.  J.  Gillespie  was  my  father. 
I  assisted  him  In  making  tiie  surr^.  We 
went  upon  the  ground ;  first  we  run  the  east 
line  ot  the  Strange,  which  was  the  east  Une 
of  the  Wilson,  and  thok  the  east  line  of  the 
babmce  of  the  Strain  which  was  the  west 
Une  of  the  Wilson  480  acres.  We  extended  It 
than  from  tbe  south  line  of  the  Strange  to 
the  rirer,  the  north  line  of  the  Strange.  I 
could  not  tell  now  just  exactly  wbat  we  took 
up  next  after  we  mn  that  line.  The  only 
one  of  the  tracts  in  the  report  of  tbe  com- 
missioners tiiat  we  surveyed  and  actually  lo- 
cated on  the  ground  was  the  Payne ;  and  In 
fixing  Uiis  northeast  comer  of  the  Pikyne  we 
began  by  measuring  1,110  varas  ftom  the 
southwest  comer  of  the  Dunman  150  as 
pointed  out  to  OS  by  an  old  settler  by  the 
name  of  Joe  Dunman.  I  saw  that  the  north- 
east owner  was  1,110  raras  north  of  the 
southeast  comer  of  the  Dnnman  160  and  266 
varas  north  and  200  raras  east  of  the  south- 
east comer  Dunman  labor.  We  th«i  tied  to 
these  two  surreys.  We  then  surveyed  the 
Payne  tract  and  fixed  the  four  comers. 
(Note  from  this  description  It  ax^ears  thera 
are  two  'east*  calls  and  no  'west*}  I  began 
at  the  northeast  comer  of  the  Strange  and 
ran  down  5,645  raras  to  southeast  coma.  I 
meandered  some  of  the  San  Jacinto  rlrer, 
meandered  across  the  Wilson  tract,  but  Just 
how  much  I  do  not  now  remember.  I  knew 
or  Oiought  I  knew  where  tbe  southwest  cor- 
ner of  the  Dunman  labor  was,  and  tram  Uiat 
I  located  the  intervening  surreys  between 
the  Paj^  tract  and  the  San  Jacinto  river. 
The  call  was  2,727  varas  from  the  Dunman 
comer  to  the  rirer,  and  I  kneiw  that  the 
north  Uqa  of  the  Payna  was  2Sft  varas  north 
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oC  tile  ■oath  line  of  the  Dnnman,  bo  had  the 
difference  to  work  on  in  teaching  the  river 
fnmi  the  Payne.  In  making  the  0eld  notes 
I  think  we  began  both  ways,  L  e.,  at  the 
tlTer  and  going  south  to  the  Payne,  and  at 
the  Payne  and  north  to  the  river.  The  notes 
will  show  the  way  It  was  done,  and  they 
wUI  abow  the  way  they  were  made  Then 
are  not  any  of  those  blazed  trees  there  now 
that  are  called  for  In  the  patent  for  comers 
of  either  the  Strange  or  Dnnman.  It's  hard 
to  tell  what  Is  understood  by  a  call  for  the 
bank  of  the  ilver.  In  this  case  we  Intended 
that  comer  to  be  2,727  varas  north  of  the 
Bonth  line  of  the  Dunman  labor.  I  did  not 
Intend  to  start  at  any  point  different  from 
the  northeast  comer  of  the  Dunman  and  the 
northeast  oomw  of  the  Strange,  which  I 
was  ordered  by  the  court  to  survey.  The 
Payne  tract  cuts  ctt  a  portion  of  the  south 
of  the  Dnnman  labor,  255  varas  north  and 
south.  If  you  subtract  that  from  the  2J27 
nraa,  you  will  have  2,472  left  of  the  east 
line  of  the  Dunman  labor;  add  567.2  varas 
for  the  Steele,  632.7  vans  for  the  Mary  Har- 
grave.  329.6  varas  for  the  J.  D.  Bourgeois, 
the  191  varas  for  the  M.  Boudreau,  and  the 
751 varas  for  the  M.  Bourgeois ;  they  exact- 
ly correspond  with  the  land  I  had  left  after 
I  fixed  the  Payne.  I  intended  to  slice  that 
land  between  the  Payne  and  the  rlvw  by  a 
line  ranning  east  and  west  and  give  those 
distances  to  each  tract,  Just  as  T  would  a 
cake.  If  I  take  the  Payne  tract  as  a  basis 
and  give  the  Steele  tract  the  distance  shown 
In  my  plat  and  field  notes  and  likewise  the 
other  snrv^  named  to  the  zlver  north,  then 
the  90-foot  strip  will  not  be  on  the  Hargrave. 
The  northeast  comer  Is  a  good  high  bank — 
clay — and  has  not  varied  for  many  years.  I 
went  to  Uiat  comer  when  I  made  the  parti- 
tion. I  know  the  00-foot  strip.  If  yon  take 
the  measurements  on  the  east  side  ttom  this 
high  bank  comer,  and  give  each  tract  its 
quantity  called  for  on  the  map  and  in  the 
field  notes  filed,  the  90-foot  strip  will  be  on 
the  Hargrave  tract ;  and  then  If  you  ran  on 
around  and  north  up  east  line  of  tiie 
Dunman  and  Uie  west  line  of  the  tracts  In 
controversy,  and  give  eadi  tract  Ite  weet  line 
measnremoit  according  to  the  field  notes  of 
the  partition  decree,  you  would  stop  about 
S50  to  400  feet  south  of  the  water  in  the 
rivw.** 

Appellants'  first  assl^ment  of  error  raises 
the  point  that  as  a  matter  <a  law  the  oonrt 
should  have  instructed  a  verdict  for  the 
plaintiff^  first,  becanse  "the  undisputed  evi- 
dence showed  that  hy  properly  locating  the 
M.  Bourgeois,  by  its  calls  in  the  Hermann- 
Payne  partition  suit,  and  tying  thereto  In 
their  OTder  by  course  and  distance  the  Boud- 
reau, the  J.  D.  Bourgeois,  and  the  Hai^rave 
tracts,  as  required  to  be  done,  the  00-foot 
strip  would  be  in  the  Hai^rave  tract*' 

[1]  Of  course.  If  the  calls  in  the  partition 
decree,  supported  by  the  map  which  Is  ex- 
presdy  made  a  part  thereoj^  give  rise  to  no 


amUgulty,  extrinsic  evldoice  cannot  be  re- 
sorted to  to  show  that  the  survey  occupied 
some  other  position.  Warren  v.  Sapp,  07  S. 
W.  125;  Johnson*  V.  Archibald,  78  Tex.  06, 14 
S.  W.  266,  22  Am.  St  Rep.  27. 

[2]  It  is  admitted  that  If  the  land  be  plat» 
ted  to  the  south,  beginning  with  what  plaln- 
tltta  claim  was  a  fixed  northeast  comer  of 
the  H.  Bourgeois  lOfi-acre  tract,  the  00-foot 
strip  would  be  where  appdlants  daim  It  to 
be;  it  It  should  be  platted  to  the  north,  with 
the  Payne  north  line  as  a  base,  the  00-foot 
strip  would  be  where  appellees  claim  it  to 
be.  The  question  under  tiie  above  asslgn- 
mmt  then  Is:  Was  there  any  Inconsistency 
or  ambiguity,  sndi  as  under  the  law  would 
require  the  cause  to  be  submitted  to  the 
Jnryl  The  partition  was  the  act  of  the  court 
through  the  eomm]asl<m  anointed.  It  Is  un- 
disputed that  taie  map  and  field  notes  when 
sought  to  be  antUed  to  the  land  as  It  usual- 
ly measures  out  would  not  fit  It  Tliwe  wa» 
nothing  said  in  tiie  report  about  marked 
llnea,  but  simply  described  the  several  sub' 
divisions  by  metes  and  bounds  after  naming 
a  beglnnlzig  comer,  to  wit,  the  Dunmani 
northeast  comer,  without  locating  It  by  any 
natural  or  artificial  object  exc^t  to  say  "on 
the  bank  of  the  San  Jacinto  river."  The 
Held  notes  would  indicate  that  the  several 
subdlvl8l(m8  as  reported  1^  the  cMnmlsiAon 
began  at  the  M.  Bourgeois  108-acre  tract  on 
the  river  and  each  in  their  order  tacked  to 
it  but  the  surveyor  who  was  on  the  ground 
and  who  made  tbe  field  notes  testified,  with- 
out objection,  that  he  did  not  survey  any  of 
the  subdivisions  but  did  ran  some  of  the 
lines,  of  adjolnii^  surveys  as  above  noted; 
that  he  first  located  the  Payne  tract  and 
then  calculated  the  distance  between  that 
and  the  Dunman  comer,  and  in  wmfcfng  the 
field  notes  Intended  to  cut  the  apace  up  be- 
tween the  Payne  north  to  the  river  like  he 
would  a  cake,  giving  so  many  varas  nortb 
and  south  to  the  Steele,  the  Hargrave,  the 
Boui^eolB,  the  Boudreau.  and  the  Bl  Bonr- 
gefds.  The  calculations  and  Add  notes  were 
made  In  the  office,  all  baaed  upon  the  Payne 
tract 

The  evidence  further  shows  that  the  fi^ 
notes  without  the  plat  (the  plat  or  map  was 
a  part  of  the  decree  of  the  court  and  ex- 
pressly mentioned  therein  as  a  part  [Lyon  v, 
W&t^mer,  87  Tex.  Glv.  App.  206,  83.  S.  W. 
46])  will  not  covet  the  ground  Intended  to  be 
partitioned  by  the  court— a  OO-foot  strip 
unasslgued^-and  if  we  measure  from  named 
com«B  either  the  northwest  or  northeast  cor- 
ner of  the  M.  Bourgeois  108  on  tile  river  and 
then  t^ve  each  subdivldon  Its  number  of 
varas  south  until  we  take  up  the  esnce  called 
for,  there  is  left  a  00-foot  strip  north  of  the 
Steele,  or  else  Its  calls  for  distance  must 
give  way  and  the  Steele  tract  take  to  the- 
Payne,  thus  giving  it  more  land  than  was  In.- 
tended  it  should  have  and  the  tract  <tf  108; 
acres  on  the  river  less.  On  the  oth^  hand, 
if  we  b^Jn  with  the  surveyor  and  lay  out 
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the  Payne  ^ct  on  the  ground  and  ^ve  each 
tract  Its  measurement  north  and  wind  up  at 
the  river,  ae  the  anrreror  says  be  did  In 
figuring  the  tracts  in  making  his  field  notes 
in  the  office,  then  eadi  gets  appitndmately  the 
amount  the  commissioners  r^Hwted  to  the 
court  each  should  have,  and  there  would  be 
no  land  unpartldoned. 

[8, 4]  It  will  further  be  noted  that  the  be- 
ginning comer  of  the  lOS-acre  tract  was  not 
located  on  the  ground,  but  was  located  at  the 
northwest  comer  of  the  Bunman,  and  the 
measurements  for  eacb  subdivision  were  cal- 
culated from  the  southeast  comer  of  the 
Z>unmaii.  If  we  had  no  evidence  as  to  how 
these  descriptions  were  arrived  at,  then  we 
would,  under  the  rules  applicable,  begin  at 
the  San  Jacinto  river  and  come  south  In  lo- 
cating the  lines,  because  the  field  notes  call 
for  them  that  way ;  but  since  the  fi^d  notes 
in  the  decree  of  partition  do  not  cover  all 
the  ground,  and  they  were  all  made  at  the 
same  time  by  the  same  surveyor,  and  that 
which  is  called  the  beginning  subdivision  la 
of  no  more  importance  by  reason  of  its  po- 
sition in  the  report  of  the  commissioners  as 
adopted  by  the  court  than  any  other,  for  the 
same  reason  that  that  which  is  designated  as 
the  beginning  corner  of  a  survey  Is  not  usu- 
ally of  any  more  Importance  In  determining 
the  location  of  a  survey  than  any  other  cor- 
ner in  such  survey,  so  we  conclude  that  the 
laying  out  and  platting  of  lands  into  sub- 
divisions is  one  iHece  of  worlc,  and  if  there  is 
uncertainty  as  to  the  location,  the  Jury  must 
pass  upon  the  matter.  State  v.  Sulflow,  128 
S.  W.  653 ;  Lyon  v.  Waggoner,  87  Tex.  Oy. 
App.  205,  83  S.  W.  46.  So  we  conclude  that 
the  trial  court  did  not  err  In  snbmittlns  the 
question  to  the  jury. 

The  second  assignment  of  error  groins  the 
fifth,  sixth,  and  eighth  as  raising  the  same 
question,  viz,:  Did  the  court  err  in  submltr 
ting  the  case  under  the  following  paragraphs 
of  its  charge:  "(8)  On  the  other  hand,  if  you 
do  not  believe  from  a  preponderance  of  the 
evidence  that  the  said  boundary  line,  as  fixed 
in  the  Hermann-Payne  partition  suit,  was 
north  of  the  wells  in  question,  as  clslmed  by 
the  plaintiffs ;  or  if  you  believe  the  commis- 
sioners did  not  mean  to  put  the  boundary 
line  north  of  the  wells  In  question — then  in 
either  event  named  In  this  paragrai^  you 
will  find  for  the  defendants.  (7)  If  you  be- 
IleTe  from  the  evldoice  that  the  northwest 
corner  of  the  M.  Bourgeois,  as  called  for  in 
the  Hermann-Payne  partition  suit,  cannot 
be  ascertained  with  accuracy,  but  that  Its 
northeast  comer  can  be^  and  tiiat  by  rerers- 
ing  from  that  point  the  calls  ot  sudi  field 
notes  for  sucb  tract,  and  then  tying  thereto 
in  their  order  by  course  and  distance  the 
Bondreau,  the  J.  D.  Bom^eols,  and  the  Har- 
grave  tracts,  the  90-foot  strip  in  dispute  will 
be  In  the  Hargrave,  and  you  believe  that 
Budi  result  conforms  to  what  was  done  and 
Intended  by  the  surveyor  In  the  Hermann- 
^lyne  partttiat  bdI^  then  sudk  8(Kfoot  strip 


must  be  taken  you  as  placed  In  the  JIax- 
grave  by  the  Hermann-Payne  partition  suit, 
otherwise  not"  Because  the  submission  of 
the  meaning  or  intent  of  the  iMirtttion  sur- 
veyor or  commlssionera,  as  done,  was  erro- 
neous  as  applied  to  the  facts  of  this  case. 

[S]  Having  determined  that  fnmi  a  proper 
coQStmction  or  interpretation  of  the  facts  of 
this  case  they  show  such  an  ambiguity  as 
required  the  trial  court  to  snbmlt  the  case  to 
the  jury,  thm,  to  determine  wheth^  the 
charge  of  the  court  complained  of  was  error, 
it  becomes  necessary  to  determine  what  Is- 
sues involved  were  necessary  to  be  passed  on 
In  order  that  the  court  nd^t  rendw  a  prop- 
er Judgment 

[I,  7]  As  was  said  in  Bamett  v.  Mahon,  31 
8.  W.  329:  "The  partition  being  the  act  of 
the  court,  the  intention  of  the  court  is  what 
is  to  govern."  The  decree  constats  of  the 
approval  or  adoption  of  the  rei>ort  of  the 
commissioners.  This  r^mrt  was  accomi>anled 
by  an  attached  plat  and  field  notes.  The  di- 
vision intended  then  Is  that  portrayed  in  the 
plat  and  field  notes.  The  plat  e^r^sly  made 
a  part  of  the  report  of  the  commissioners, 
and  also  adopted  by  and  made  a  part  of  the 
decree  of  the  court  Since  the  plat  covers 
all  the  ground  Intended  to  be  inrtitioned, 
and  the  field  notes  as  they  appear  in  the 
report  do  not  cover  all  the  ground,  the  ma- 
terial matter  of  Inquiry  was  what  was  the  In- 
tent of  the  commissidnere  In  their  report,  and 
the  court's  intention  in  Its  adoption  by  de- 
cree? So  the  question,  was  whether  the  com- 
nilsslonm  began  at  the  south  and  platted  to 
the  north,  thus  fixing  the  line  between  the 
Hargrave  and  the  J.  D.  Bon^eols,  where  the 
appellees  contend  it  Is,  or  whether  they  be- 
gan at  the  north  and  coming  south  fixed  or 
intended  that  the  line  In  question  should  be 
fixed  vrtiere  appellants  claim  It  is;  and,  be- 
sldes,  the  line  in  question  was  not  run,  and 
the  Jury  must  necessarily  find  where  It  was 
Intraided  to  be^ 

What  we  have  said  above  disposes  of  the 
third  and  fourth  assignments;  th^  baving 
raised  virtually  the  same  questions. 

[I]  The  sixth  and  seventh  assignments 
diarge  that  the  trial  court  erred  by  its  gen- 
eral charge  In  snlHnittlng  to  the  Jury  as  one 
of  fact  the  question  of  agreed  botftidary  and 
estcvpel  Instead  of  determining  the  issue  as 
one  ot  law  against  the  def^ulant 

There  was  ample  evidenoa  to  raise  Oie 
question  of  agreed  boundary,  and  the  court 
should  have  submitted  the  qoestion,  as  be 
did,  to  the  Jury ;  tnit  U  we  are  in  wror  In 
this,  there  being  two  grounds  upon  whidi  de- 
fendants could  recover  upon  a  finding  by  a 
Jury  in  their  ta.woT,  and  not  knowing  whetbn 
the  first  was  eontnrtling,  we  would  not  set 
the  Judgment  aside. 

Hie  other  asstgnments  are  to  the  ques- 
tion of  oil  takm  from  the  90-foot  strip  and 
not  necessary  to  decide 

Affirmed. 
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MISSOURI,  K  ft  T.  RT.  CO.  OF  TEXAS  t. 
BROWN. 

(Gonrt  of  Ovil  Appeals  of  Texas.  AoBtin. 
April  2,  1913.) 
L  CABBIKH8  a  38B*)  —  PaSSBNQBB'B  AOTIOIf 

voB  IHJUBIEB— SumonncT  or  Bvidenoje— 

QUXSTION  FOB  JUBT. 

In  an  action  for  the  death  of  a  person 
thrown  off  a  railroad  train  b;  a  porter,  eTidence 
Mi  sufficieDt  to  make  a  question  for  the  jury 
as  to  whether  deceased  was  i  passenger  or  a 
treBpasser. 

[Ed.  Note.— Fbr  other  cases,  see  Carriers, 
CenL  Die  H  1482-1490;  Dec.  IMf.  i  888.«] 
&  Uakbiebs  (I  iHD*)— CASBiAaa  or  Passes- 

SBBS— "PASaSNQEB''— "TBXaFASaEB.** 

A  person  who  boarded  a  train,  intending  to 
paj  Ua  fare  when  demanded  by  the  person  en* 
titled  to  rseeiTe  it,  and  who  would  hSTe  paid 
}t  nptm  such  demand  to  tbe  conductor,  was  a 
"panenger,"  and  not  a  "trespasser,"  although 
he  had  already  delivered  a  snm  equivalent  to 
Us  tmn  to  th»  porter,  who  Ind  no  authority  to 
collect  fares. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  974,  975 :  Dec  Dig.  I  289.* 

For  other  definitions,  see  Words  and  Phrase^ 
ToL     pp.  6S!ltHB227;  ToL  8,  pp.  7718,  TOM.] 

Appeal  from  District  Ooart^  Falls  Gounty; 
Sit^ard  L  Monroe^  Judge. 

Action  by  Uarfc  Brown  against  tbe  His- 
Bonrl,  Kansas  ft  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reformed  and  aflOrmed  on  con* 
dltlon  that  plaintiff  file  remittitur. 

Spivey  ft  Carter,  of  Uarlln,  for  appellant 
Nat  Llewellyn,  of  Marlin,  £or  appellee. 

b:EY,  CL  J.  This  Is  the  second  appeal  in 
this  case  (Railway  t.  Brown,  135  S.  W.  1076), 
and  reference  is  here  made  to  our  former 
opinion  for  a  full  statement  of  the  nature  of 
the  case.  Tbe  former  Judgment  was  revers- 
ed on  account  of  an  error  Id  the  court's 
charge,  and  in  the  refusal  of  a  requested  in- 
struction. At  the  last  trial  the  case  was 
properly  tried,  and  a  verdict  and  Judgment 
were  roidered  for  tbe  plaintiff  for  $2,000,  to 
reverse  which  this  appeal  is  prosecuted. 

But  two  assignments  are  presented  In  ai>- 
pellant's  brief,  and  these  are,  first,  that  the 
«vldence  was  not  sufficient  to  authorize  tbe 
court  to  submit  to  the  Jury  whether  or  not 
tbe  deceased  was  a  passenger  on  appellant's 
train  at  the  time  be  received  tbe  Injuries 
which  resulted  in  bis  death;  and,  second, 
tbat  the  verdict  is  excessive. 

[1]  As  to  the  first  question,  the  testimony 
is  substantially  the  same  as  It  was  on  tbe 
former  trial,  and  as  stated  In  our  former 
oidnlon,  and  we  held  tbat  It  was  sufficient  to 
xequlre  the  court  to  submit  tbe  case  to  tbe 
Jury.  It  is  true  that.  In  ordet  for  tbe  plain- 
tiff to  recover.  It  was  necessary  to  prove  tbat 
the  deceased  was  a  passenger  on  appellant's 
train,  and  tbat  be  was  pushed  off  of  it  by 
tbe  porter,  as  alleged  by  the  plaintiff.  It  is 
not  denied  in  this  court  that  there  was  suffi- 
cient evidence  to  warrant  a  flndli^  tbat 


the  porter  pushed  tbe  (teceased  off  tbe  train 
while  it  was  running,  and  tbat  his  death  re- 
sulted from  that  wrongful  act;  but  the  con- 
tention is  that  tbe  evidence  fails  to  show 
that  the  deceased  was  a  passenger.  The 
proof  Indicates  tbat  tbe  deceased  boarded 
the  train  without  a  ticket  for  tbe  purpose 
of  going  from  Brucevllle  to  Ixirena,  a  dis- 
tance of  five  or  six  miles,  and  tbat  be  bad  In 
his  pocket  more  than  enough  money  to  pay 
bis  fare.  Ttie  plaintiff  also  submitted  testi- 
mony to  tbe  effect  that,  soon  after  tbe  train 
left  Lorena.  the  deceased  was  found  lying 
across  tbe  track  in  a  semiconscious  condi- 
tion. 

John  Bolden  testified  as  follows:  "I  re- 
member tbe  occasion  of  Spencer  Brown  be- 
ing hurt  on  tbe  railroad  at  Lorena.  No.  4 
came  up.  I  do  not  remember  the  date;  it 
has  been  so  long,  but  I  know  It  was  in  the 
evening  atiout  dusk.  No.  4  ran  In  and  X  was 
there  at  the  deiK>t,  and  after  It  left  some 
one  says,  *There  is  a  man  lying  across  the 
track  back  there.*  And  then  some  of  us 
rushed  back  to  see  what  It  was,  and  found 
this  boy.  I  did  not  know  Mm.  We  made 
arrangements  to  take  blm  over  and  put  him 
in  a  house.  After  we  got  there,  we  never 
could  get  anything  out  of  him  though.  He 
was  unconscious.  He  would  wake  up,  It 
seemed  like,  when  we  would  say  something 
to  him.  We  never  could  get  blm  tO'  talk, 
except  he  seemed  to  have  money  on  his 
mind,  and  every  now  and  then  be  would  say, 
*I  tiad  money ;  I  paid  my  way,'  and  be  would 
go  back  unconscious.  That  Is  all  we  could 
get  out  of  him.  He  was  kept  there  aU  night 
and  taken  to  Waco  next  morning.  Tbat  is 
all  I  know  about  It  I  know  now  wbo  tbe 
boy  was;  I  Just  know  be  was  a  Brown ;  I 
never  did'  pay  much  attention  to  his  name. 
I  dlsremember  what  the  boy's  name  was. 
Yes,  sir;  be  made  tbat  assertion  several 
times  tbat  be  had  money  and  paid  bis  way; 
and  we  would  ask  blm  who  be  was  and 
where  be  was  from,  none  of  us  knew  blm, 
and  It  seemed  like  be  would  sink  back  un- 
conscious." 

Dr.  Gordon,  wbo  went  Immediately  to  see 
the  deceased  and  testified  as  to  tbe  nature  of 
bis  Injuries,  also  stated:  "When  I  got  to 
him  he  was  in  an  unconscious  condition  and 
suffering  from  a  considerable  shock.  He  did 
not  make  any  direct  statement  to  me,  but  I 
heard  blm  saying  something  while  I  was 
attending  to  him  about  being  on  tbe  train 
and  they  shoved  him  off;  be  was  In  a  semi- 
conscious condition." 

Claude  Elliott  testified  tbat  as  tbe  traiiv 
approached  Lorena  be  went  into  tbe  negro 
coach,  saw  the  porter  and  another  man 
standing  on  the  front  platform  of  tbat  coach, 
and  be  stated,  in  effect,  that  the  porter  push- 
ed the  other  man  off  the  train. 

Couusel  for  appellant  contend  that  the 
mere  statement  of  tbe  deceased  to  tbe  effect 
that  be  had  money  and  had  paid  bis  way 


*Vte  ethtr  esses  see  lanw  tt^lo  and  secUoD  MVKBBR  la  D«&  Dig.  ft  Am.  DIs.  Key-How  Bsrles  ft  Rep'r  Indexes 
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was  not  snffldent  evidence  tending  to  show 
that  he  was  a  pasBeDger  to  authorize  the 
submlBslon  of  that  Issue  to  the  Jury.  The 
argument  seema  to  be  that  the  statement  re- 
ferred to  fiills  to  diov  that  he  paid  his  tere 
to  the  conductor,  the  only  person  on  the 
train  who  was  authorized  to  receive  It,  and 
that  It  also  falls  to  show  that  he  boarded 
the  train  in  good  faith.  Intending  to  pay  bis 
fare.  We  are  nnable  to  agree  with  ^ther  of 
these  coDtoitlons.  If  It  be  tm^  as  contend- 
ed, that  he  bad  not  paid  bis  fitre  unless  be 
handed  the  money  to  the  conductor,  then  It 
seems  to  us  that  the  general  statement  that 
he  had  paid  his  fare  embraced  by  Implica- 
tion the  statement  that  the  money  was  deliv- 
ered to  the  person  aathori«ed  to  receive  It, 
oOierwise  It  would  not  constltnto  a  payment 
of  his  fiire.  It  Is  true  that  upon  the  last 
trial  fbe  witness  said  that  be  stated  that 
he  had  paid  his  way,  but  we  fall  to  see  any 
substantial  difference  between  that  and  the 
statement  that  he  had  paid  lils  fare. 

[2]  Furthermore,  whether  the  deceased 
meuLt  by  the  stat^ent  referred  to  that  be 
had  delivered  the  money  to  the  oonductor 
or  to  the  porter,  It  seems  clear  to  ns  that  it 
tended  strtmgly  to  show  that  he  boarded  the 
train  Intending  to  pay  bla  fare  when  de- 
manded by  the  person  entitled  to  receive  It, 
and  that  he  would  have  paid  It  npon  such 
demand  to  the  conductor,  although  he  may 
have  already  dellvoed  to  the  porter  a  sum 
of  money  equivalent  to  the  fare;  and,  if 
such  were  the  conditions  at  the  time  of  his 
injury,  then  he  was  not  a  trespasser  but  a 
passenger.  Hence  we  conclude  that  the  first 
assignment  is  without  merit,  and  must  be 
overniled. 

We  sustain  the  second  assignment,  and 
hold  that  t&e  verdict  Is  excessive  to  the  ex- 
tent of  9700.  If  the  appellee  ronlta  that 
Bom  by  April  16, 1813,  the  Judgment  will  be 
reformed  and  affirmed;  otherwise  the  case 
will  be  reversed  and  remanded- » 

BICE,  J.,  being  dlsgualifled,  did  not  dt 
in  this  casa 


BART,  Justice  of  the  Peace,  t.  WILSON. 

lOonrt  of  Cfvll  Appeals  of  Texas.  AmariUo. 
March  2»,  IDia.    On  Motion  for  Re- 
beariDK.  April  2ti, 

1.  Mandamus  (S  10*)  —  lNEFFECTnAi.iTT  of 
Writ— Appeal— SECcairr  fob  Costs. 

Under  Rev.  Civ.  St.  1911,  art.  '2394  rela- 
tive to  appeals  from  justice  court,  which  pro- 
vides that  where  the  appellant  is  unable  to  pay 
the  costs  of  appeal  or  give  security  therefor  be 
may  nevertheless  prosecute  his  appeal  but  shall 
be  required  to  maae  strict  proof  of  his  inability 
to  pay  the  costs  or  any  part  thereof,  that  such 
proof  shall  be  made  before  the  county  judge  or 
court  trying  the  case  and  shall  consist  of  the 


1  Semittitnr  filed  April  9,  lOlS,  and  judgment 
reformed  and  affirmed.  Costs  of  the  appeal 
taxed  against  appellee. 


affidavit  of  the  party  stating  his  Inability  to 
pay  the  coats  which  may  be  contested  by  any 
officer  of  the  court  or  par^  to  the  suit,  where- 
upon the  court  or  justice  m  the  peace  shall  bear 
the  evidence  and  determiae  the  right  of  the  par- 
ty to  h!s  appeal,  a  justice  of  the  peace,  who 
upon  a  contest  set  aside  an  affidavit  In  lieu  of 
a  cost  bond,  could  not  be  compelled  by  manda* 
mas  to  send  up  the  transcript  in  wder  that  the 
appellant  might  perfect  his  appeal,  where  the 
record  diowed  the  ability  of  appellant  to  pay 
the  costs  or  at  least  a  part  thereof. 

lEd.  Note.— For  other  Biandamos, 
Cent  Dig.  {  37 ;  Dec.  Dig.  |  10.*] 

2.  MAHDAifus  (S  68*)— NsoBBsmr  or  Cleab 

Iaoal  Rioht. 

An  officer  cannot  1m  compelled  manda- 
mae  to  perform  an  act  unless  it  Is  one  that  Is 
imperatively  required  of  him  by  law  to  perform. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dea  Dig.  S  «&*] 

U.  Justices  or  the  Piagb  (|  169*)— AppkaIt— 
SxcuBrrr  fob  Cosib  —  Apfuls  in  Fobica 

P U  FERI  8> 

Under  Rev.  Civ.  St  1911,  art  2394,  rela- 
tive to  appeals  from  justice  coart,  whicb  pro- 
vides that  an  appellant  who  is  unable  to  pay 
the  costs  of  appeal  or  give  security  therefor 
may  nevertheless  prosecute  his  appeal  by  mak- 
ing strict  proof  of  his  inability  to  pay  the  coats 
or  any  part  thereof,  an  appellant,  who  with  his 
wife  owned  as  community  property  two  cows 
and  a  yearliiur  heifer  wbi<»  were  not  diown 
to  have  been  the  proceeds  of  a  homestead  or  to 
be  milcb  cows  or  cows  intended  to  be  used  as 
milch  cows  and  whicb  were  worth  $10C»,  was  not 
entitled  to  appeal  without  giving  security  for 
costs. 

[Eid.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  ||  M4,  5Q0-578;  Dec. 
Dig.  1  159.*]  "  ™» 

4.  Courts  (S  207*)  —  Appkal  —  Sending  up 
Tbanscbipt— Mandauus. 

A  county  court  has  jurisdiction  to  compel 
a  justice  of  the  peace  by  mandamus  to  send  up 
a  transcript  in  order  that  an  appellant  may  per- 
fect his  appeal;  anch  Jurisdiction  being  neces- 
sary to  the  enforcement  of  that  court's  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  GenL 
Dig.  I  7ti2;  Dec  Dig.  {  207.*] 

On  Motion  fbr  Behearing. 

5.  Mandamus  (S  187*)— Appeal— RkvebsaIt— 

Subsequent  Pboceedinqs. 

In  a  mandamus  proceeding  in  the  county 
conrt  to  compel  a  justice  of  the  peace  to  send 
up  a  transcript  in  order  that  an  appellant  might 
perfect  his  appeal,  on  reversal  of  the  judgment 
granting  the  writ  on  the  ground  that  appellant 
had  not  shown  that  the  justice  of  the  peace 
erred  in  refusing  to  permit  him  to  appeal  with- 
out giving  a  cost  bond,  the  cause  would  be  re- 
manded to  the  county  court,  which  could  retry 
it  upon  such  pleadings  and  testimony  as  would 
meet  the  issues  involved  and  not  to  the  justice 
court 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S«  427-437:  Dec.  IMg.  |  1»7;*  Ap- 
peal and  Error,  Cent  Dig.  |  570.] 

«.  Mandamus  (g  187*)  —  Appeai.  —  Funda- 
ment at.  Ebbob. 

Where  the.petition  for  a  writ  of  mandamus 
to  compel  a  justice  of  the  peace  to  set  up  a 
transcript  in  order  that  an  appeal  to  the  coun- 
ty court  might  be  perfected  alleged  the  filing  of 
a  pauper's  affidavit  in  lieu  of  a  cost  bond,  bnt 
did  not  attack  the  subsequent  action  of  the  jus- 
tice of  the  peace  in  setting  aside  such  affidavit 
on  the  hearing  of  a  contest,  and  the  evidence 
failed  to  show  that  the  justice  erred  in  setting 
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H  adde,  the  sranting  of  the  writ  vsa  a  fnudft- 
tnentiil  error  apparent  npon  the  face  of  the 
record. 

[Kd.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  427-437;  Dec.  Dig.  S  187  ;*  Ap- 
peal and  Error,  Cent.  Dig.  §  670.*] 

Appeal  from  Wilbarger  Connty  Court ; 
B.  S.  HcQBsela,  Judge. 

Mandamus  by  W.  N.  Wilson  against  P.  L. 
Hart,  Justice  of  the  Peace.  From  the  Judg- 
ment, defendant  appeals.  Bereraed  and  re- 
manded. 

Berry  &  Stokes,  of  Vernon,  for  appellant. 
Storey  &  Warlldc,  of  Vernon,  for  appellee. 

HES^BIGKS,  J.  This  action  ts  one  of 
mandamus,  Instituted  In  the  county  court  of 
Wilbarger  county,  Tex.,  by  appellee  to 
compel  Hart,  the  justice  of  the  peace,  and 
appellant  herein,  to  "prepare  a  complete 
record  and  transcript  of  all  tbe  proceedings 
had"  In  the  Justice  court  In  the  case  of 
Stnlts  T.  Wilson,  "In  order  that  a  trial  de 
noro  may  he  had  in  said  count;  court  of 
Wilbarger  county";  the  record  and  evidence 
In  this  mandamus  proceeding  showing  that, 
at  the  trial  of  the  original  cause  in  the  Jus- 
tice court,  Stultz,  the  respondent  in  man- 
damus, and  appellant  herein,  obtained  a 
Judgment  against  Wilson  In  the  Justice 
eonrt  for  $129.05  and  forecl<»ure  of  an  at- 
tachment lien  upon  certain  horses,  the  evi- 
dence further  disclosing  that  the  appellee 
and  relator  herein,  as  the  unsuccessful  lit- 
igant in  the  Justice  court  proceeding,  at- 
tempted first  to  perfect  his  appeal  by  giving 
secnrtty  for  costs,  which  was  unavailing, 
and.  second,  within  the  requisite  ten  days, 
In  lieu  of  the  appeal  bond  attempted  to  com- 
ply with  tlie  odier  provisions  of  the  statute, 
by  filing  an  affidavit  In  forma  panperla,  and 
making  proof  of  bis  inability  to  pay  the 
costs,  or  any  part  thereof. 

[1]  The  artldra  of  tiie  statute  wKh  ref- 
erence to  appeals  by  affidavit  from  a  Judg- 
ment of  the  Justice  court  are  as  follows: 

"Art  23M.  Where  the  appellant  Is  unable 
to  pay  the  costs  of  appeal,  or  to  give  securi- 
ty therefor,  be  shall  nevertheless  be  en- 
titled to  prosecute  bis  appeal;  but,  In  order 
to  do  so,  he  shall  be  required  to  make  strict 
ptoot  of  his  inability  to  pay  the  costs,  or 
any  part  thereof.  Such  proof  shall  be  made 
before  the  county  Judge  of  the  coun^  where 
such  party  resides,  or  before  the  court  try- 
ing the  same,  at  any  time  within  ten  days 
from  and  after  the  date  of  the  Judgment 
rendered  therein,  and  shall  consist  of  the 
affidavit  of  said  party  stating  bis  Inability 
to  pay  the  costs ;  which  affidavit  may  be  | 
contested  by  any  officer  of  the  court  or 
party  to  the  suit;  whereupon.  It  shall  be  the 
duty  of  the  court  trying  the  case,  or  the 
Justice  of  the  peace  of  tbe  precinct  In  which 
said  case  was  tried,  or  the  county  Judge  of 
the  county  in  which  the  suit  is  pending,  to 


hear  tbe  evidence  and  to  determine  the  zi^ht 
of  tbe  party  to  bis  appeal." 

"Art  2885.  Wben  the  bond,  or  the  affi- 
davit in  lieu  thereof,  provided  for  in  the 
two  preceding  arttcl«i,  has  been  filed,  and 
the  previous  reqnlronente  of  this  <^pter 
have  been  complied  with,  the  appeal  shall 
be  held  to  be  perfected." 

In  discussing  this  mattw,  it  1b  to  be  noted 
that  the  Statute  regulating  appeals  from  the 
Justice  court,  prescrlbins  tbe  affidavit  In 
forma  pauperis,  is  in  subatence  the  same 
and  in  language  in  some  respecta  idaitlcal, 
as  tbe  statutes  prescribing  the  same  affi- 
davits in  lieu  dt  an  appeal  bond  In  cases  of 
appeal  from  the  district  and  county  courts ; 
and  tbe  decisions  of  the  higher  courts  In 
construing  the  latter  stetutM,  on  account 
of  the  identity  of  the  statotes,  would  neces- 
sarily control  the  conatructlon  of  the  statute 
with  reference  to  appeal  from  Justice  courts: 
"The  statute  defines  what  the  proof  It  re- 
quires shall  be,  when  it  provides  that  It 
shall  consist  of  tbe  affidavit  of  said  party, 
stating  his  Inability  to  pay  the  coats,  and 
its  evident  purpose  is  to  enable  the  appel- 
lant to  make  prima  fade  proof  of  his  in- 
ability to  give  the  required  security  and  to 
enable  those  having  conflicting  Interest  to 
controvert  such  proof."  Smith  v.  Buffalo 
Oil  Oo.,  99  Tex.  78,  87  S.  W.  659.  In  the 
absence  of  a  contest,  "the  aSldavlt  of  ttie 
party  Is  sufficient"  wltjiout  further  proof, 
to  make  out  the  prima  fade  case  of  inabili- 
ty. Graves  v.  Horn,  89  T».  78,  33  S.  W. 
S22. 

The  statute  with  reference  to  appeal  from 
Justice  court  where  appellant  Is  unable  to 
"pay  the  costs  of  appeal,  or  to  give  securi- 
ty therefor,"  says  that  "in  order  to  do  so, 
he  shall  be  required  to  make  strict  proof  of 
his  inability  to  pay  the  costs  or  any  part 
thereof."  New  Revised  Statutes,  art  2394. 
The  statutes  with  reference  to  appeal  from 
district  and  county  courta  uses  the  identical 
language  quoted,  and  In  passing  upon  tbe 
above  language  of  the  statute  the  Supreme 
Court  said,  In  the  case  of  Pendley  v.  Berry, 
95  Tex.  74,  66  S.  W.  S3:  "We  tbink  tbe 
statute  means  that  where  the  party  can  pay 
the  costs,  or  a  part  thereof,  he  must  do  sa 
This  Is  implied  In  the  rule  that  unless  he 
can  show  bis  Inability  to  pay  any  part  of 
the  costs  he  cannot  appeal  upon  affidavit 
alone.  Plainly,  If  this  state  of  facts  cannot 
be  shovm.  tbe  Intention  is  that  the  partv 
ahall  do  that  which  he  cannot  ghow  hit  ina- 
hilitu  to  do."  CThe  emphasis  Is  ours.) 
All  these  statutes  also  use  the  following 
I  language:  "Such  proof  shall  •  *  •  con- 
sist of  the  affidavit  of  said  party  statii^  his 
inability  to  pay  the  costs."  And  the  Snprane 
Court  further,  In  commenting  upon  the  case 
of  Stewart  v.  Herdenhelmer,  says  that  the 
case  dmply  held  that  tbe  words  "or  any 
part  thereof,"  with  reference  to  the  Inabll- 
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Ity  to  pay,  doea  not  have  to  be  Inserted  In 
th«  affidavit,  and  the  affidavit  urtthont  euch 
lai^age  Is  snffldent  **when  oncontested," 
as  was  prevlonsly  held  in  the  Grares-Horn 
Case,  supra;  bat  when  It  comes  to  a  con- 
test, the  words  .of  the  statute,  "be  shall  be 
required  to  make  strict  proof  of  bis  inabil- 
ity to  pay  the  costs,  or  any  part  thereof," 
Is  construed  by  the  Supreme  Court  in  the 
following  language:  "But  the  previous  part 
of  the  statute  cannot  be  wholly  rejected 
(meaning  the  last  quotation  from  tbe  stat- 
ute) and  its  operation  Is  to  require  that  up- 
on contest  the  facts  must  show  the  Inability 
^oken  or' — that  is  the  loablUty  to  pay  a 
part  of  the  costs — as  well  as  the  whole 
costs,  where  the  inability  of  the  appelant 
la  questioned  and  contested  by  the  appellee 
Pendley  v.  £erry,  supra. 

[2]  Of  course,  under  the  rulings  of  the 
Supreme  Court,  when  a  contest  Is  filed,  the 
"facta  must  show  the  total  ioabillty"  men- 
tioned in  the  statute  In  order  to  preeerve 
the  right  of  appeal,  or  at  least,  If  the  rec- 
ord shows  the  abUtty  to  pay  tlie  costs  or  a 
part  tbraeo^  the  affidavit  is  overturned  and 
the  right  is  lost  And  in  order  for  the  man- 
damus to  He  against  the  ot^Mslte  party,  who 
is  an  offloer,  "We  must  see  that  tlw  act 
which  It  is  sought  to  compel  him  to  perform 
Is  one  that  Is  imperatlv^  required  of  him 
by  law  to  perfonn."  Insurance  Society  v. 
Lovtt,  102  Tex:  m  116  S.  W.  26.  In  tUs 
matter  the  act  songnt  by  mandamus  to  com- 
pel respondent  to  perform  la  to  send  up  the 
transcript  In  order  that  relator  may  pofect 
bis  appeal,  and  if  the  facts  do  not  show  a 
total  InabOi^  to  pay  or  are  suggestive  of  an 
ability  to  pay  the  costs,  or  a  part  thereof, 
then  it  fs  not  "lnu>exativeily  required  of  him 
to  perform."  Chief  Justice  Balney  expressed 
It  rather  succinctly  as  to  this  particular 
queBtl<m,  In  tbe  case  of  Trapp  v.  Frlzzell, 
98  8.  W.  947:  '"The  OonatltDtlon  gives  the 
rl^t  to  appeal,  and  the  law  has  provided 
the  mode  for  so  doing.  When  a  party  takes 
an  appeal  from  a  Judgment  against  blm, 
and  makes  affidavit  of  his  Inability  to  give 
secnrt^,  as  required  in  artlde  1401,  Rev. 
St  188S,  and  it  is  then  contested,  he  is 
then  'reqinlred  to  make  strict  proof  of  his 
inability  to  pay  the  cost  of  any  part  there* 
of.'  If  he  does  this,  then  the  jurisdiction  of 
the  appellate  court  attaches,  and  the  poww 
does  not  He  with  the  court  or  judge  befbre 
whom  audi  proof  Is  made  to  deny  the  right 
of  aiq>eal"— dthig  Penney  v.  Berry,  quoted 
by  na,  supra,  and  Murray  v.  Bobndc,  89  8. 
W.  782,  dedded  by  Justice  Ntm  of  the  Fifth 
district  In  the  Utter  case  all  the  property 
respfHident  had  was  a  oow,  a  calf,  a  sow, 
some  pigs,  a  growing  crop  on  10  acres  of 
rented  premises  end  which  the  San  Antonio 
conrt  said,  in  sustaining  tlie  light  of  appeal 
and  mandamus,  "ttils  property  vraa  all  ex- 
empt nnda  the  law  from  execution,''  and 
that  ia  where  tUs  case  d^iarts  from  that 
caseb 


[S]  This  record  conclusively  shows  that 
four  horses  were  conveyed  to  the  relator's 
wife,  and  suggests  that  it  was  done  In  con- 
sideration of  the  rellnqulsbment  of  her  home- 
stead right  transferred  previously  by  hus- 
band |ind  wife;  and  the  horses  conveyed  to 
her,  as  indicated  In  the  record,  in  order 
that  she  might  hold  the  property  for  rein- 
vestment in  another  home.  Relator  said, 
"that  the  bill  of  sale  was  Issued  to  her  for 
the  reason  that  she  refused  to  sign  the 
deed  to  the  home  unless  this  property  wn» 
placed  In  her  nama**  *'8he  wanted  It  tliat 
way  so  that  she  could  see  that  it  went  into 
another  home."  The  same  were  the  facts  in 
the  case  of  Blum  v.  light,  81  Tex.  16 
S.  W.  1090,  except  that  the  bill  of  sale  In 
that  case  Is  shown  to  have  been  a  convey- 
ance to  the  wife  of  the  horses  and  cattle  as 
her  separate  property,  by  the  terms  of  the 
conveyance.  Tbe  evidence  in  this  case  shom 
that  a  "short  time''  (but  when  is  not  showx^ 
before  the  filing  of  the  afildavlt  the  home- 
stead was  sold,  and  considering  the  statnte 
with  reference  to  exempting  the  proceeds  of 
the  homestead  for  a  period  of  six  months 
after  the  sale,  and  the  testimony  that  the 
wife  signed  the  deed  in  consideration  of  the 
conveyance  to  her  in  order  that  she  could 
see  tbat  the  proceeds  vrait  Into  anoth^ 
home,  we  are  not  disposed  to  disr^^d  the 
court's  findings.  Bat  as  to  the  three  h^d 
of  cattle,  the  two  cows  and  a  yearling  heifu', 
which  tite  record  condaslTely  shows  was 
owned  by  them  (presumptive^  as  ecamna- 
nlty  property)  and  not  shown  to  have  beeo 
the  proceeds  of  the  homestead,  and  onoon- 
tradlcted  that  they  were  worth  (106,  with 
no  testimony  whatever  that  Ouiy  wen  ndlcb 
cows  or  that  the  grown  cows  had  ever  been 
milked  and  were  dry,  or  wots  intended  to  be 
used  as  mllda  eowa,  we  are  unable  to  agree 
with  the  court's  flndlnc  that  they  diould 
be  eliminated  in  considering  the  relator's 
ability  to  pay  tiie  costs  or  any  part  thereof. 
In  the  Fraidley-Brary  Case,  supra,  the  dis- 
trict judge  had  found  that  the  appellant  had 
f40  and  was  able  to  pay  a  part  of  the  oosti 
of  the  appeal,  bat  disregarded  it  on  the  con- 
test and  sustained  the  affidavit,  and  the 
Supreme  Conrt  said:  "The  dedsion  of  the 
district  jadffe  that  the  appelant  was  enti- 
tled to  appeal  without  paying  or  depositing 
the  sum  named  is  not  conclusive.  The  stat- 
ute says,  it  is  trae^  Uiat  43m  judge  hearing  the 
contest  slmll  'determine  the  rt^t  of  the  par- 
ty to  Us  appeal,*  but  this  means  evltoitly 
that  he  shall  determine  the  facts  Which  are 
In  isBOe  btf  ore  him  on  which  the  rl^t  to  ap- 
peal is  mads  to  depend.  Attet  ascertaining 
and  stating  audi  fhcta,  he  cannot  conclude  the 
appellate  court  by  jadgtog  ttiat  the  rigbt 
to  aroeal  does  or  does  not  ezlst"  The 
trial  Gourf B  finding  of  fact  is  jast  as  defi- 
cient, when  in  the  face  ot  fbe  record,  as  a 
finding  of  law,  and  this  record  is  conduslTe 
upon  this  appeal  that  the  three  head  of  cat- 
tle mentioned  constttate  community  laoper- 
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ty,  and  the  court* b  flndlnK  is  poritlTeSy  loeffl- 
dent  when  he  says  th^  should  not  be  con- 
8ld«ed  In  determining  the  matta  tit  appeaL 
If  the  court  meant  they  were  exempt  as 
"milch  cowB."  there  was  absolutely  no  proof 
of  tbe  exemption.  This  court  announced 
the  role  in  a  majority  oidulon  (Chief  Justice 
Graham  dissenttn^  in  the  case  of  Patterson 
V.  EngUsh,  142  S.  W.  18,  through  Associate 
Justice  Hall,  that  where  the  testimony  show- 
ed tiiat  three  heifers  In  a  debtor's  possession 
intended  to  be  used  1^  Um  as  mllcb  cows, 
altbongji  never  having  been  milked,  were 
exempt^whlch  we  think  is  clearly  a  correct 
boldlx«.  But  this  record  is  devoid  of  any 
sadi  testlmotty,  and  In  the  absence  of  any 
testimony  in^Ucating  that  th^  could  not  be 
used'  as  available  property  for  the  purpose 
of  paying  the  costB,  or  at  least  a  part  there* 
of,  the  rdator  has  teHUai  tex  short  of  the 
PKserlption  of  the  law,  when,  as  tiie  Su- 
prone  Court  says,  "upon  nmtest  the  facts 
most  show  the  total  inability"  in  order  to 
obtain  the  right  of  fvpeal  by  affidavit  The 
order  of  the  Justice  of  the  peace,  setting 
aside  the  affidavit,  mnst  stand  unless  the 
evidfflice  is  su^estiva  that  he  deprived  re- 
lator of  the  right  of  appeal.  When  notified 
of  the  pending  contest,  relator  failed  to  ap- 
pear and  disregarded  the  bearing.  Of  course, 
the  tU^t  of  ApfieaX  is  a  valuable  rig^t;  and, 
however  mudi  this  record  might  appeal  to 
us  otherwise,  we  are  not  constrained  to  disre- 
gard the  opinions  of  the  hl^ier  courts,  and 
what  we  consider  the  inevitable  logic  ot  the 
record,  and  give  the  right  where  flie  measure 
of  the  law  In  unfulfilled. 

It  is  to  be  observed  that  relator,  in  his 
applicatltni  for  mandamus.  In  reality  does 
not  attadi  the  action  of  the  Justice  of  the 
pMce  in  setting  aelde  the  affidavit  We 
think  It  is  dearly  incumbent  upon  him  to 
plead  and  prove  that  the  Justice  of  the  peace 
had  not  Oie  Hght  to  set  aside  the  afildavlt 
in  ord«  to  show  the  county  court  that  he 
was  entitled  to  rl^t  of  appeal ;  the  oifinions 
of  the  Supreme  Court  are  to  our  minds  con- 
dxainif  persuasive  of  the  pn»»sltion,  and 
in  the  event  of  another  hearing,  and  another 
appeal,  we  would  suggest  that  the  record 
be  more  specific  Vot  exasqple,  ttm  notation 
on  the  docket  of  the  Justice  court  in  regard 
to  the  filing  of  the  affidavit.  Introduced  by 
relator,  says:  "Affidavit  In  lieu  of  cost  bond 
filed  this  7th  day  of  May,  A.  T>.  1012,  and 
proof  made  of  Inability  to  make  cost  bond 
or  secure  same.  P.  Ij.  Hart,  J.  P.,  Preet 
No.  7."  If  sudi  Is  the  afildavlt  and  the  rec- 
ord speaks  the  truth,  the  form  of  Uie  affi- 
davit really  controlUng  under  the  decisions, 
oral  proof  being  unnecessary  until  Uie  con- 
test arises,  relator  has  not  cowdied  with  the 
law.  It  Is  true  the  Justice  of  the  peace  says, 
"an  affidavit  In  fbxma  pauperis*  was  presoit* 
ed  to  him;  but,  if  his  docket  bespeaks  a 
character  of  affidavit  in  forma  i^nperis,  It 
is  not  one.  The  affidavit  Is  not  in  the  record. 

[4]  'Dm  county  court,  we  think,  is  entitled 


to  Jurisdiction  of  lUs  mandamus  under  the 
Conatitntton,  "as  necessary  to  the  aiforce- 
ment  of  the  Jurlsdictlfm  of  that  courts*  in 
order  to  determine  the  relator's  right  to  ap- 
peal to  that  Jurisdiction,  and  we  do  not 
think  the  objection  that  certiorart  is  an  ad- 
equate remedy  is  tenable ;  if  rtiator  is  un- 
able to  give  bond  on  appeal,  he  would  be 
unable  to  do  tt  in  a  proceeding  In  certiorari ; 
and,  the  matten  discussed  being  aivarent 
upon  the  record  going  to  the  very  right  of 
the  case  and  the  foundation  of  the  caus^  it 
Is  ordered  reversed  and  rmanded. 

On  Motion  for  Bdiearing. 

[I]  We  note  tiie  following  language  1b  Qie 
argomoit  upon  motttm  for  rehearing:  "The 
law  says  that  trials  of  cases  from  the  Justice 
court  to  the  county  court  shall  be  'de  nova' 
Xet  it  seous  that  in  this  case  the  higher 
court  has  8e«i  fit  to  send  this  tause,  not 
to  the  court  tram  where  it  Is  appealed, 
whidt  was  a  court  of  record,  but  it  has  gone 
fnrthw  and  sent  it  to  the  court  whldi  is  not 
one  of  record.  *  *  *  In  fact  there  Is  no 
way  that  we  can  see  thus  far  to  get  this  case 
bad:  before  the  honorable  Justice  of  the 
peace."  This  court  reversed  and  remanded 
this  cause  to  the  county  court  and  the  effect 
of  its  Judgmoit  would,  of  course  be  extmded 
no  further.  The  county  court  has  the  juris- 
diction to  retry  this  cause  upon  such  appro- 
priate pleadings  and  testimony  as  it  deems 
will  meet  the  issues  involved,  as  it  is  a  di- 
rect proceeding  for  mandamus  In  that  court 
and  to  that  extent  is  an  Ind^iwndent  suit  to 
meet  tiie^purposes  of  that  proceeding. 

[I]  The  aivellee  is  imAstent  that  funda- 
mental error  apparent  upon  the  face  of  the 
record  does  not  edst  in  this  causa  In  this 
cause  the  relator  executed  a  pauper's  affi- 
davit in  anotlier  proceeding  in  the  Justice 
court  whidi  was  set  aside  by  the  Justice  of 
the  peace  upon  a  contest  iUed  by  the  opposite 
litigant  in  that  cause,  upon  proper  notice 
given  to  the  relator,  who  was  the  d^endant 
in  the  other  case.  The  rdator,  in  his  peti- 
tion for  mandamus,  in  order  to  obtain  the 
right  of  appeal,  allied  tJie  pauper's  affidavit 
but  did  not  assail  tiie  subseaumt  action  of 
the  Justice  of  the  peace  in  reversing  his  for- 
mer actum,  in  setting  aside  the  pauper's  affi- 
davit This  fact  was  prominent  In  tills  rec- 
ord. This  latter  order  of  the  Justice  of  the 
peaces  standing  nnassalled  by  relator  in  this 
mandamus  proceeding  in  the  county  court 
we  decided  then,  and  reltwate,  that  it  went 
to  the  very  right  of  the  causa  and  to  the 
foundation  of  this  proceeding.  It  is  true  we 
Inspected  the  record  and  dlscnssed  the  in- 
effldency  of  evidence  to  support  a  funda- 
mental finding  necessary  to  maintain  the 
Ju^pnent  of  the  court;  and,  the  lade  of 
pleading  being  apparent  It  was  better  to 
discuss  the  evidence  than  leave  appellee  in 
the  dark ;  and  without  a  pleading  assailing 
the  order  of  the  Justice  of  the  peace,  with 
the  additional  evldoit  circumstances  in  the 
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record  of  an  absolute  lack  of  testlmonr  to 
sustain  the  Judgment  of  the  court,  we  held 
that  thla  order  of  the  Justice  of  the  peace, 
not  having  been  shown  to  have  been  bnmrop- 
er,  by  either  pleading  or  evidence,  and 
faudamentally  controlling  the  right  of  ap- 
peal, until  stricken  down,  would  necessarily 
stand. 

The  motion  for  rehearing  Is  OTermled. 


WAGNER  V.  GBISELMAN. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  4,  1013.   Rehearing  Denied 
April  24,  1913.) 

1.  Appeal  and  Ebbob  (S  219*)— Adoptioh  or 
Tbial  Coubt's  Findiitqs. 

Where  the  trial  court's  findings  of  fact 
were  not  objected  to,  they  would  be  adopted  by 
the  Court  nf  Civil  Appeals,  although  such  fiad- 
ingfl  were  not  requested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  1316,  1817,  ISOO,  1322, 
1323;  Dec  Dig.  I  Sia*]^ 

2.  TBIAT,  (8  396*)— B^NDINOa^ONFOBlDTT  TO 

Evidence. 

The  trial  court's  conclusions  of  law  and 
fact  must  be  based  upon  the  evidence  introduced 
oa  the  trial,  and  not  upon  independent  investi- 
gation and  search  for  evidence  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  935-938;  Dec.  Dig.  {  896.*] 

3.  Appeal  and  Ebbor  (g  B27*)  —  Rboobd  ■— 
Mattbbs  to  be  Included. 

Where  the  trial  court  in  overruling  a  mo- 
tion for  a  new  trial  made  additional  hndiugs, 
such  findings  were  not  a  part  of  the  record  and 
could  not  be  considered  tor  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rro^  Cent  Dig.  H  2381-2383;  D^:.  Dig.  f 

4.  Estoppel  (8  28*)- Effect  o»  Ancebtob's 
Covenant  as  Aoainot  Heib. 

Where  a  grantor's  daughter,  who  Inherited 
such  title  as  be  had  to  a  tract  of  land,  purchas- 
ed a  paramount  title,  the  title  did  not  inure  to 
the  benefit  of  a  grantee  of  a  part  of  such  tract 
under  her  father's  covenant  of  warranty ;  his 
rights  being  limited  to  a  recovery  against  the 
daughter  on  the  warranty  to  the  extent  of  the 
value  of  any  property  inherited  from  her  father. 

[Ed.  Note. — For  other  cases,  see  EstoppeL 
Cent  Dig.  §  68 ;  Dec  Dig.  {  28.*] 

5.  Tenancy  in  Cohuon  d  20*}— AoQuinnoM 
of  Pabauount  Title. 

Where  the  owner  of  a  tract  <rf  127  acres 
conveyed  a  lot  therein,  his  daughter,  who  Inher- 
ited the  part  not  conveyed,  was  not  a  tenant 
in  common  with  the  grantee,  and  hence  a  para- 
mouDt  title  acquired  by  her  did  not  inure  to  Uie 
braefit  of  the  grantee. 

[Bid.  Note.— For  other  cases,  see  Tenancy  In 
Common.  Cent  Dig.  g|  60,  61 ;  Dec  Dig.  {  20.*] 

6.  Appeal  and  Erbob  (|  1008*)— Review-- 
Questions  op  Fact. 

In  trespaaa  to  try  title  against  a  person 
claiming  under  a  conveyance  of  500  acres  of 
land  or  more  and  being  all  of  one-third  of  a 
league  not  theretofore  sold,  where  the  circum- 
stances strongly  suggested  that  the  land  in  ques- 
tion had  theretofure  been  sold  by  contract  to 
plaintiflTs  remote  grantor,  although  not  deeded 
to  him  oDtit  afterwards,  but  did  not  point  un- 
miatakabv  to  such  a  conclusion,  whether  it 
was  BO  sold  was  a  question  of  fact  and  the  trial 


court's  refusal  to  find  meh  a  sale  wonld  not  b* 
disturbed  on  appeaL 
[Ed.  Note.— For  other  eases,  see  Appeal  and 

7.  Judouent  (S  743*)  —  CoKcunxniius  — 

Pebbons  Bound. 

A  judgment  in  a  suit  to  remove  a  clond 
against  the  executor  and  heirs  of  B.  did  not 
aflfect  parties  who  had  acquired  B.'s  title  prior 
to  the  institution  of  such  suit 

[Ed.  Note— For  other  cases,  see  Judgment. 
Cent^Di^jJ  12B2. 1263, 127&^277.  J2&U^ 

8.  New  Tbial  (|  102*)— NkwLT  Dzbcovbb»> 
Evidence- DiuoBiTCB. 

Where  an  action  of  trespass  to  try  title 
was  commenced  Ln  April,  1905,  and  tried  ia 
January,  1912.  it  could  not  be  said  that  the  tri- 
al court  abused  Its  discretion  in  denying  a  new 
trial  for  newly  discovered  evidence,  consisting 
of  public  records  of  the  same  court  for  lack  of 
diligence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  8§  207,  210-214 ;  Dec  Dig.  |  102*1 

Appeal  from  District  Court  Harris  Coun- 
ty; Norman  G.  Klttrell,  Judge. 

Trespass  to  try  tlUe  by  J.  F.  Wagner 
against  M.  P.  Gelselman.  Judgment  for  <ke- 
fendant,  and  plaintiff  appals.  Affirmed. 

B.  T.  Chew,  of  Houston,  for  appellant  W. 
P.  Taxv&e,  of  Houston,  for  appellee. 

BEBSB,  J.  J.  F.  Wagner  Instituted  tbl» 
action  in  trespass  to  try  title  against  M.  P. 
Gelselman  to  recover  lot  No.  2  In  block  Na 
02  in  Foster's  addition  to  the  city  of  Hous- 
ton. The  lot  Is  a  part  of  the  Harris  third  of 
a  league,  and  part  of  a  tract  of  127  acres 
conveyed  by  Harris  to  Riebey;  the  title 
afterwards  coming  to  J.  E.  Foster.  Defend- 
ant pleaded  not  guilty  and  the  statute  of 
limitation  of  three,  five,  and  ten  years. 
Plaintiff,  by  supplemental  petition,  pleaded 
estoppel  against  defendant  to  set  up  the 
title  under  which  be  claims  on  grounds 
which  will  hereafter  appear.  The  suit  was 
Instituted  In  1905,  and  tried  January  3, 
1912.  Trial  without  a  Jury  resulted  In  a 
Judgment  for  defendant,  from  which  plain- 
tiff prosecutes  this  appeal. 

[1]  The  trial  court  prepared  and  filed  con- 
clusions of  fact  and  law.  It  does  not  appear 
from  the  record  that  any  request  was  made 
for  such  findings ;  but  no  objection  Is  made 
to  their  consideration  on  this  ground,  nor  Is 
any  objection  made  to  any  of  the  fact  find- 
ings by  either  party.  We  feel  Justlfled, 
therefore.  In  adopting  the  conclusions  of  fiact* 
so  far  as  materlaL 

[2]  Mixed  in  with  the  conclusions  are  ob- 
servations of  the  district  Judge  wbldi  form 
part  of  auch  fact  concludona,  and  are  omit- 
ted. A  considerable  part  of  these  conclu- 
sions appear^  from  tbe  statement  of  the 
Judge,  to  be  the  result  of  Independent  Inves- 
tigation and  search  for  evidence,  made  by 
him,  and  not  based  upon  evidence  Introduced 
on  the  trial.    These  cannot  properly  form 
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any  part  of  sncb  concliulo|is,  wbl^  are  prop- 
erly only  the  codcIobIqiib  of  the  court  from 
the  evidence  introduced  on  the  trial.  How- 
erer,  no  objection  Is  made  by  ^tlier  iMrty 
to  the  consideration  of  these  extrajudicial 
condusiona.  They  do  not  appeal  to  he  ma- 
terlaL  So  far  ss  material,  the  conclusions 
are  as  follows: 

"S.  Bf.  Harrta  owned  a  third  <tf  a  league 
adjoining  the  corporate  Umits  of  the  city  of 
Houston,  and  some  of  it  probably  was  inside 
the  corporate  limits. 

"(!2)  Beginning  on  the  17th  day  of  October, 
1838,  and  continuing  on  down  through  1839, 
1840, 1847, 1818, 1851,  and  1862.  he  sold  off  ra- 
rlous  tracts  of  100  acres  and  60  acres,  and  on 
April  3,  1856,  he  made  a  deed  to  Paul  Bre- 
mond,  desCTlbing  the  land  as  follows:  '500 
acres  of  land  or  more,  lying  partly  within  the 
•corporate  limits  of  the  city  of  Houston,  and  on 
the  north  side  of  Buffalo  Bayou,  bounded  on 
the  west  by  lands  sold  to  Dobte  and  tbe  John 
Austin  tract,  and  on  the  east  lands  original- 
ly belonging  to  D.  Qiegg,  it  being  part  of  the 
headrlght  of  Sam  Harris  of  a  third  qt  a 
league,  and  all  of  said  one-third  of  a  league 
not  heretofore  sold  Is  conveyed  by  the  said 
Harris.'  This  deed  was  recorded  on  April  4, 
1S56,  In  tbe  deed  records  of  Harris  county. 

"(3)  It  was  not  made  clear  to  me  upon  the 
trial  what  lands  he  had  sold,  so  in  order  to 
advise  myself  in  tbe  premises,  I  went  to 
tbe  records  of  one  of  the  leading  abstract 
companies  and  got  a  consecutive  list  of  tbe 
transfers  and  at  the  time  the  deed  was  made 
to  Bremond,  who  got  the  land  from  Harris, 
the  latter  par^,  Harris,  being  the  source 
from  which  both  parties  derive  their  title, 
100  acres  had  been  conveyed  to  one  Reynolds 
oD  the  17th  day  of  October.  1838,  and  it 
adjoins  the  Austin  on  the  west,  that  is  to 
say,  its  west  line,  beginning  at  Buffalo 
Bayou,  was  colucident  with  the  east  Hue  of 
tbe  John  Austin  to  the  extent,  approximate- 
ly, of  halfway  up  said  west  line  of  tbe  Har^ 
lis  survey,  and  directly  north  of  the  Reyn- 
olds land,  and  of  the  same  width  as  It  and  the 
Richey  127  acres,  which  had  not  been  convey- 
ed when  the  deed  from  Harris  to  Bremond 
was  made.  The  next  tract  sold  was  that  of 
April  19,  1889,  of  100  acres  to  Doble;  so 
tbe  600  acres  'or  more'  sold  to  Bremond  did 
in  fact  touch  or  reach  the  east  line  of  the 
Austin  which  Is  the  west  line  of  the  Harris 
and  the  north  end  of  tbe  Reynolds  out  to  the 
north  end  of  the  Harris  survey,  and  it  did  go 
east  to  the  west  line  of  the  D.  Oregg  land, 
which  west  line  was  coincident  with  the  east 
line  of  the  Harris  one-third  of  a  league.  It 
will  be  seen  from  the  map  that  the  Doble 
IjOO  acres  lies  between  the  Paul  Bremond  500 
acres  and  the  Reynolds  for  the  full  length 
of  the  Reynolds  snd  for  a  part  of  the  way 
between  tiie  Bremond  and  the  Richey  127 
acres. 

"(4)  The  record  shows  that  at  the  time 
Harris  made  the  deed  to  Bremond  be  had 


sold  800  acres  of  the  land  out  of  his  tUrd 
of  a  league,  down  to  January  27,  1862,  but 
the  deed  to  Bremond  is  recorded  In  Book  P. 
p.  023,  of  the  Records,  while  the  two  last 
deeds  before  that,  eadi  for  100  anes,  one 
made  May  28,  1851,  and  one  Janmiry  27, 
1852,  were  not  recorded  until  later,  as  the 
first  ai^iears  in  volume  Q,  p.  S15,  and  the 
other  volume  V.  p.  683;  but  counting  in  thrae 
two  deeds  the  whole  amount  of  land  that 
Harris  had  sold  out  of  his  third  of  a  league 
up  to  the  time  of  making  the  deed  to  Bre- 
mcoid  was  800  acres,  six  100-acre  tracts,  and 
four  60-acre  tracts,  tber^ore  he  had  left 
676  acres. 

"(5)  The  deed  to  Benjamin  Richey,  under 
whom  the  plalntUT  claims,  was  made  on  the 
23d  day  of  December,  1866,  but  was  not  re- 
corded until  August  16, 1857. 

"(6)  Counting  the  Bremond  conveyance  at  ' 
Just  600  acres,  for  tbe  purpose  of  a  state- 
ment, be  sold  altogether.  Including  convey- 
ances made  In  1858  and  1860  and  1863, 
1,440  acres,  and  if  there  be  added  to  that 
the  127  acres  which  he  sold  Richey,  in  1856, 
but  which  was  not  recorded  until  1857,  be 
sold  altogether  out  of  the  tracts  1,667  acres, 
or  91  acres  more  than  there  was  in  the  whole 
survey. 

"(7)  It  will  be  seen  from  these  figures  that, 
if  the  Bremond  conveyance  had  been  cal- 
culated at  only  500  acres,  he  would  have  had 
176  acres  left  after  he  sold  to  Bremond,  or 
49  acres  more  than  necessary  to  make  up 
tbe  127  acres  which  he  sold  to  Richey;  but 
his  deed  to  Bremond  called  for  500  acres 
■or  more'  and  described  It  as  being  all  tbe 
land  not  heretofore  sold  and  conveyed  by 
him. 

"(8)  Bremond  lived  until  1885,  and  his  es- 
tate was  administered  on  in  this  county,  and 
the  property  covered '  by  the  deed  for  127 
acres  seems  to  have  never  been  Inventoried 
as  a  part  of  his  estate;  or  at  least  the  in- 
ventory called  for  600  acres,  and  the  lot  in 
controversy  Is  in  the  south  end  of  the  127 
acres. 

''(9)  A  large  part  of  the  ratate  of  Bremond 
passed  into  the  hands  of  tbe  executrix  of  the 
estate  of  <me  A.  P.  Lufkin  by  foreclosure, 
and  the  Lufkin  heirs  and  tbe  Bremond  heirs 
made  deeds  to  the  500  acres,  and  tbe  title 
passed  into  the  bands  of  James  A.  Baker 
and  George  U  Porter. 

"(10)  There  appeared  to  have  beoi  tUdtxey 
and  J.  D.  Foster  eleven  conveyances,  and  J. 
Bl  Voatat,  in  1874,  divided  the  pn^>erty  cor- 
ered  by  the  127  acres  iato  dty  lots  and 
blocks,  some  of  them  In  the  extreme  north- 
ran  or  iwrtfaeastern  end  of  the  city  and  some 
perhaps  beyond  the  dty  limits,  and  throui^ 
a  lottwy  sdieme  he  sold  the  property  divid- 
ed into  lots,  those  drawing  certain  number^ 
ed  tickets  getting  certain  lots,  and  one  Miss 
Stemenberg  drew  one  of  the  numbers  and  re- 
ceived one  of  the  .lots,  a  conv^ance  being 
made  to  her  In  the  ordinary  ftmn,  and  ttiat 
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lot  passed  down  from  her  to  the  plaintiff  in 
tbls  case  by  a  regular  chain  of  title. 

"(11)  About  the  14th  day  of  September, 
1898,  James  A.  Baker  and  George  U  Porter 
conveyed  by  special  warranty  deed,  for  a 
consideration  which  I  find  was  not  fnll  value 
of  the  property,  the  127-acre  tract  platted  by 
Foster  Into  his  said  addition  (which  was  the 
same  land  conveyed  by  Harris  to  Rlchey)  to 
F.  S.  Burke,  and  Burke,  who  was  an  attor- 
ney at  law  and  a  solvent  man,  at  once  con- 
veyed all  of  the  blocks,  except  Nos.  53  and 
54,  to  Miss  Violet  Foster,  the  daughter  of  J. 
E.  Foster,  who  had  died  some  years  before, 
and  the  block  52,  in  which  this  lot  is  situated, 
was  among  the  lots  conveyed  by  Burke  to 
MlBs  Foster,  and  he  retained  lots  53  and  54, 
and  Miss  Foster  conveyed  the  lot  to  the  de- 
fendant, Oelselman,  who  had  his  title  exam- 
ined, and  who  paid  full  value  for  the  proi>- 
erty  he  bought,  which  was  the  entire  block 
52,  and  I  find  that  he  purchased  in  good 
faith,  and  I  also  find  that  Louis  Stahl,  who 
bought  from  Miss  Stemenberg,  afterwards 
Mrs.  Penton,  and  by  whom  the  lot  sued  for 
was  given  to  the  plaintiff,  purchased  In  good 
faith. 

"(12)  There  is  no  limitation  in  the  case,  so 
It  Is  not  necessary  to  refer  to  the  question 
of  possession  and  improvements ;  but  the  de- 
fendant had  had  the  property  fenced  since 
his  purchase. 

"(13)  It  was  agreed  that  Foster  sold  a 
great  many  of  the  lots,  Just  as  he  did  to  Miss 
Stemenberg,  and  that  many  of  the  parties 
went  Into  possession,  and  that  either  they  or 
their  vendees  or  those  who  were  claiming 
under  their  vendees  are  still  in  possession, 
and  there  has  been  no  attack  made  upon 
their  title,  and  that  the  Foster  estate  had 
been  administered  upon  and  the  property  of 
127  acres  was  administered  as  a  part  of 
his  estate,  or  at  least'  so  much  of  It  as  be 
had  not  sold  prior  to  his  death. 

*'(14)  I  find  that  the  plaintiff  has  paid 
taxes  on  the  lot  in  controversy  as  far  back 
as  the  year  1896,  and  that  the  defendant 
has  paid  taxes  on  the  property  regularly 
from  1901  up  to  this  time,  and  that  on  mis- 
cellaneous lots  and  blocks  In  the  127  acres, 
or  the  Foster  addition,  parties  claiming  lots 
through  and  under  Foster  have  paid  taxes 
on  them  since  1874.  This,  however,  does  not 
apply  to  the  lot  in  controversy,  finding  as  to 
taxes  upon  which  Is  made  above  in  the  first 
part  of  this  paragraph." 

[3]  Appellant  filed  a  motion  for  a  new  trial 
upon  the  ground,  among  others,  of  it^wly  dis- 
covered evldrace.  This  was  overruled  by  the 
court  The  court  thereupon  prepared  and  fil- 
ed certain  "findings"  which  are  In  the  rec- 
ord. These  findings  are  objected  to  by  ap- 
pellee SB  forming  no  part  of  the  record. 
They  are  properly  no  part  of  the  record  and 
cannot  be  considered  for  any  purpose.  The 
court  overruled  the  motion  for  a  new  trial, 
and  that  was  the  end  of  the  matter  so  far 
as  the  trial  court  was  concerned.  Appellant 


refers  largely  to  tliese  findings  in  support 
of  some  of  the  assignments  of  error,  and  to 
the  newly  discovered  evidence.  Obviously 
this  can  only  be  considered  by  the  court  in 
determining  whether  the  trial  court  erred 
in  overruling  the  motion  for  a  new  trial. 

14]  Hie  first  assignment  of  error  is  based 
upon  the  assumption  that  the  court  fonnd 
In  the  Seventh  finding  of  fact,  and  that  the 
uncontradicted  evidence  showed  that  Violet 
Foster  Inherited  as  belr  of  J.  E.  Foster,  her 
father,  all  of  the  unsold  portion  of  the  127- 
acre  tract  originally  sold  by  Harris  to  Rlch- 
ey and  whl(A  afterwards  was  conveyed  to 
Fost^,  and  upon  this  assumption  as  to  the 
facts,  that  when  she  procured  through  her 
attorney,  P.  S.  Burke,  the  deed  from  Porter 
and  Baker,  the  title  thus  procured  Inured  to 
the  benefit  of  the  vendee  of  J.  R  Foster, 
Miss  Stemenberg,  under  Foster's  warranty 
of  title,  and  to  the  vendee  of  Miss  Stemen- 
berg, the  appellant  In  the  statemrat  under 
the  proposition  appellant  refers  for  support 
partly  to  the  findings  of  the  trial  court  on 
the  motion  for  new  trial,  to  which  reference 
has  been  made  and  which  cannot  be  consid- 
ered. In  the  eleventh  finding  of  fact  the 
court  only  finds  that  Violet  Foster  was  the 
daughter  of  J.  E.  Foster,  and  there  Is  no 
finding  there,  nor  elsewhere  In  the  conclu- 
sions of  fact,  that  she  inherited  the  unsold 
portion  of  the  127  acres  from  her  father. 
An  examination  of  the  statement  of  facts 
shows  that  even  this  finding  is  not  supported 
by  the  evidence,  as  there  is  no  evidence  that 
Violet  Foster  was  the  daughter  of  J.  E.  Fos- 
ter. However,  as  tbere  "Is  no  objection  to  the 
conclusions  of  fact,  the  finding  that  Violet 
Foster  was  the  daughter  of  J.  E.  Foster  must 
be  accepted.  It  then  appears  that  Harris 
sold  to  Bremond  all  the  unsold  portion  of 
the  Harris  third  of  a  league  survey,  which 
included  the  127  acres  which  he  subsequently 
sold  and  conveyed  to  Foster.  Bremond 
therefore  had  the  title  to  this  127  acres, 
which  afterwards  passed  Into  Baker  and 
Porter.  When  afterwards  this  title  was  ac- 
quired by  Violet  Foster,  there  Is  no  princi- 
ple of  law  or  equity  under  which  this  title 
inured  pro  tanto  to  the  holder  of  the  title, 
under  warranty  deed  from  J.  E.  Foster,  of 
the  lot  in  controversy.  Even  If  she  had  In- 
herited from  her  father  such  title  as  he  bad 
to  the  127  acres,  this  would  not  prevent  her 
acquiring  for  her  own  benefit  the  superior 
title  of  Baker  and  Porter.  The  principle 
that  if  A.  conveys  to  B.  by  warranty  deed, 
and  subsequently  acquires  a  title  superior 
to  that  thus  conveyed.  It  passes  by  estoppel 
to  his  grantor,  does  not  apply  to  this  case. 
The  doctrine  is  well  established.  Baldwin 
V.  Root  90  Tex.  553,  40  S.  W.  3,  and  cases 
dted.  But  It  does  not  apply  here.  Violet 
Foster  did  not  acquire  this  lot  from  her  fa- 
ther by  Inheritance,  at  all  events;  the  only 
title  she  ever  had  to  it  is  the  title  she  got 
from  Baker  and  Porter.  The  precise  ques- 
tion presented  by  this  assignment  was  de- 
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dded  adreraelr  to  appellaats  contention  by 
this  court  In  Cleveland  t.  fimlth,  113  S.  W. 
550.  Tbe  right  of  appellee  to  recover  against 
Violet  Foster  on  the  warranty  of  her  fa- 
ther to  the  extent  of  the  valne  of  any  prop- 
erty she  may  have  Inherited  from  her  fa- 
ther Ib  the  ext^t  of  the  right  of  appellee, 
and  would  not  aCtect  the  title  of  appellant 
In  this  case  there  is  no  evidence  that  would 
support  even  sacfa  a  right,  as  there  Is  no  evi- 
dence as  to  the  value  of  such  inheritance. 
However,  that  principle  of  law  could  not 
avail  appellant  here  in  any  case.  The  as- 
signment Is  overruled. 

[S]  Nor  can  the  second  assignment  of  er- 
ror be  BDstalned.  The  b&Aa  of  the  asslgn- 
moit  Is  that  Violet  Foster  was  the  t^iant  In 
oommon  with  Bliss  Stemenberg  or  her  ven- 
dees of  the  lot  In  controrersy.  This  eonld 
not  be.  J.  B.  Foster  conveyed  this  lot,  or 
such  title  as  he  liad,  entire,  and  there  could 
have  been  no  tenancy  in  common. 

[I]  The  drcnmstances  shown  to  exist  prob- 
tMy  raised  the  Issue  of  the  existence  of  some 
sort  of  Gtrntract  of  salefrmn  Harris  to  Rlchey 
of  tbe  127  ams  prior  to  the  sale  of  the  en- 
tire imaold  portion  to  Bremond,  which  was 
known  to  Bremond  prior  to  his  purchase. 
The  drenmstances  are  stnnigly  suggesttve  of 
sn4^  a  contract,  and  that  Bremond  knew  of 
it.  Hermann  t.  Thomas,  141 8.  W.  ST4.  Bnt 
such  presumptloD  was  one  of  fact,  and  we 
cannot  say  that  the  court  erred  In  not  so 
finding,  as  Is  complained  <tf  In  the  third  as- 
slgnmexit  of  error.  Tbe  evidoice  on  this 
point  does  not  point  so  unmistakably  to  such 
a  nmclaslon  as  to  compel  sadk  a  finding.  If 
the  case  had  been  with  a  Jury,  and  upon  sub- 
mlstfon  of  the  Issue  llie  Jury  should  have 
found  against  appellantfs  contention  on  this 
poSnU  we  would  not  have  bem  authorized  to 
set  such  verdict  aside.  The  circumstances 
in  Hermann  r.  Thomas,  sn^,  were  of  a 
strongly  similar  nature;  bnt  the  most  that 
was  said  In  that  case  was  fliat  th^  were 
raffldent  to  present  the  Issne  of  a  contract 
of  sale  from  Sarah  Goodman  to  Woodyard 
and  Morgan  of  the  100  acres  prior  to  the 
conveyance  of  the  unsold  balance  to  Bour- 
geois. It  will  be  seen  from  the  court's  con- 
clusions of  law  in  this  case  that  it  declined 
to  presume  the  existence  of  such  contract  of 
sale,  from  the  evidenc&  We  cannot  say  that 
this  was  error.  It  most  be  noted  that  in  sup- 
port of  this  assignment  appellant  again  draws 
largely  upon  the  court's  findings  upon  over- 
ruling the  motion  for  a  new  trial,  which 
cannot  be  considered. 

[7]  The  fourth  assignment  of  error  Is  based 
entirely  upon  the  newly  discovered  evldehce 
set  out  in  the  motion  for  a  new  trial  and 
the  court's  so-called  findings  thereon.  As 
these  cannot  be  considered,  the  assignment 
most  also  falL  But  Independently  of  this 
the  evidokce  shows  that  the  suit  against  the 


executor  and  heirs  of  Bremond,  instituted 
by  Violet  Foster,  to  recover  the  127  acres 
or  to  remove  cloud  from  her  title,  was  In- 
stltoted  after  title  had  passed  out  of  the 
Bremond  estate.  According  to  the  statement 
in  appellant's  brief,  tills  suit  was  instituted 
November  26,  1888.  So  there  was  no  title 
left  In  the  executor  or  heirs  of  Bremond, 
and  Violet  Foster  got  no  title  by  her  Judg- 
ment. This  probably  accounts  for  the  ease 
with  which  she  procured  this  judgment.  So 
that  even  If  this  newly  discovered  evidence, 
whjch  was  made  the  basis  for  the  motion  for 
a  new  trial,  had  been  before  the  court,  and 
properly  in  this  record  for  our  consideration, 
It  would  not  have  helped  appellant.  There 
was  nothing  In  such  Judgment  to  prevent 
Violet  Foster  from  acquiring  for  h&  own 
benefit,  as  against  appellant  and  his  vokdors, 
the  title  of  Baker  and  Porter. 

Wh^t  we  have  said  disposes  also  of  the 
fifth  assignment  of  error,  wUch  Is  overruled. 

By  tbe  sixth  assignment  of  error  appellant 
complains  of  the  action  of  the  court  in  over* 
ruling  the  motion  for  a  new  trial  on  the 
ground  of  newly  dlscorered  evidsncei  This 
evidence  consisted  of  the  pleadings  and  Judg- 
ment In  the  case  of  Violet  Foster  against  the 
executor  and  heirs  of  Bremond  heretofore 
referred  to.  In  attaching  so  much  import- 
ance to  this  evidence  the  trial  court  over- 
hxMced  the  ftct  that  at  the  date  of  the  In- 
stitution of  the  suit  the  title  had  passed  out 
of  the  estate  of  Bremond.  Even  If  this  were 
not  true,  however,  we  do  not  tblnk  that  the 
Judgment  would  have  had  the  etteet  of  pass- 
Ing  to  appelant  or  hla  vendors  by  estoppel 
the  title  afterwards  acquired  by  Violet  Fos- 
ter from  Baker  and  Porter.  Cleveland  v. 
Smith,  supra. 

[t]  But  the  motion  was  properly  overruled 
on  tbe  ground  that  aniellant  bad  not  shown 
such  diligence  In  discovering  the  existenra 
of  this  evidence  and  producing  It  upon  the 
trial  as  to  entitle  him  to  the  new  trlaL  Cer- 
tainly we  cannot  say  that  there  was '  such 
abuse  of  tbe  discretion  vested  In  the  trial 
court  in  such  case  as  would  authorize. us  to 
reverse  the  Judgment  and  grant  appellant's 
motion  for  a  hew  trial  on  this  ground.  This 
action  was  instituted  April  5,  1905,  and  tried 
in  January,  1912.  The  evidence  was  afford- 
ed by  tbe  public  records  of  the  district  court 
of  Harris  county.  Whether  proper  diligence 
would  have  enabled  appellant  to  discover  it 
t>efore  the  trial  could  be  better  Judged  by 
tbe  trial  court  than  by  this  court,  so,  both 
on  the  ground  that  the  evidence  would  not 
have  availed  appellant  and  that  there  had 
not  t>een  sufficient  diligence,  we  cannot  say 
that  tbe  court  committed  error  In  overrul- 
ing the  motion  for  a  new  trlaL 

We  find  no  error  In  the  record  requiring 
reversal,  and  the  Judgment  la  affirmed. 

Affirmed. 
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IT.  WORTH  ft  D.  a  RT.  Oa  t.  UAPES 

et  a}. 

(Court  of  Civil  Appeals  of  Texaa.    Ft.  Worth. 
March  1,  1913.    Rebearintr  Denied 
March  29,  1913.) 

Raxlboads  (S  222*}— Ofebation— Nuuakob— 

IjUlBILITT. 

A  railroad  company  eoDBtrnctiOK  and  main- 
taiDing,  aa  aathorlzed  by  ordinance,  tracks  in  a 
street  for  the  storage  and  loading  and  unloading 
of  cars,  in  connection  with  its  depot,  is  not  lia- 
ble for  iojuriea  to  an  abutting  owner,  caused 
by  noises,  dust,  cinders,  and  odors,  though  the 
tracks  were  originally  constructed  for  private 
concerns,  and  though  the  private  concerns  are 
deriving  more  benefit  from  the  tracks  than  the 
general  pabUc,  since  the  company  could  under 
Bev.  Civ.  St  1911,  art  6604,  have  condemned 
the  land  for  the  tracks  If  owned  by  the  abutting 
owner,  especially  where  the  construction  and 
operation  of  the  tracks  did  not  depreciate  the 
value  of  th«  abutting  property  but  enhanced  its 
value. 

[Sid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  11  720-724;  Dec.  Dig.  |  222.*] 

Error  to  District  Court,  Wichita  County; 
P.  A,  Martin,  Judge. 

Action  by  A.  B.  Mapes  and  another  against 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
rendered  for  defendant 

Huff  &  BuUington,  of  Wichita  Falls,  for 
plaintiff  In  error.  Montgomery  &  Britain,  of 
Wichita  Falls,  for  defendants  In  error. 

DUNKLIN,  J.  Mrs.  A.  B.  Mapes  owned  a 
home  in  the  dty  of  WicMta  Falls  fronting  on 
Michigan  avenue,  a  public  street  running 
approximately  north  and  south.  She,  to- 
gether with  her  family,  had  occupied  the 
home  which  was  her  separate  property,  for 
several  years,  when  in  1910  the  Ft  Worth 
&  Denver  City  Railway  Company  constructed 
a  side  track  along  the  center  of  Michigan 
avenue.  It  also  constructed  another  side 
track  intersecting  the  one  in  the  center  of 
the  street  in  front  of  plaintiff's  home  and 
running  in  a  southeasterly  direction  practi- 
cally across  the  street  and  terminating  at 
the  Carroll,  Brough,  Robinson  &  Gates  Com- 
pany's wholesale  house  situated  in  the  next 
block  south  of  the  block  in  whidi  plaintiff's 
home  is  ^tuated  and  on  the  same  aide  of 
fiilchlgan  avenue. 

Mrs.  Mapes,  Joined  by  her  husband,  In- 
stituted this  suit  against  the  Railway  Com- 
pany to  recover  damages  for  personal  dis- 
comfort which  she  alleged  she  suffered  while 
occupying  her  home  aa  the  result  of  smoke, 
cinders,  sparks  of  flre,  and  noises  caused  by 
the  operation  of  defendant's  engines  and 
cars  upon  those  side  tracks  and  as  a  result 
of  obstruction  of  ingress  to  and  egress  from 
her  home  caused  by  the  standing  of  cars 
upon  those  tracks,  all  of  which  incidents 
constituted  a  nuisance.  She  alleged  that  the 
side  tracks  were  constructed  solely  for  the 
use  and  convenience  of  private  persons  and 


corporations  owning  lots  abutting  on  said 
street,  and  that  the  location  of  those  txack« 
upon  that  street  was  not  necessary  for  the 
use  or  convenience  of  the  public  at  ]B.Tge  or 
for  the  purpose  of  performing  any  duty 
which  defendant  owed  to  the  public;  that 
such  side  tracks,  located  at  some  other  plac- 
es which  were  as  available  to  defendant  as 
those  In  question,  and  the  use  of  same  at 
such  locations,  would  result  In  no  annoyance 
to  plaintiff  in  the  occupation  of  her  hom& 
She  also  alleged  that  the  nuisance  com- 
plained of  had  depreciated  the  market  value 
of  her  prop^ty  and  prayed  for  damages  for 
such  depredation  as  well  as  for  the  personal 
discomfort  suffered  her.  In  the  court's 
charge  the  only  measure  of  damages  submit- 
ted was  for  the  alleged  annoyance  and  dis- 
comfort to  plaintiff  In  the  occupancy  of  her 
home,  and  the  Jury  were  apressly  instructed 
not-to  consider  the  testimony  which  defend- 
ant had  introduced  upon  the  trial  strongly 
tending  to  show  that  the  market  value  of 
plaintiff's  property  had  been  enhanced  by 
the  construction  of  the  side  tracks  in  ques- 
tion, as  thereby  the  property  has  been  ren- 
dered desirable  as  trackage  propertr,  and 
hence  more  valuable  for  commercial  pur- 
poses. 

The  main  line  of  defendant's  track  crossed 
Michigan  avenue  south  of  the  location  of 
plaintUTs  home,  running  diagonally  across 
it,  and  adjacent  to  and  parallel  with  this 
main  line  were  six  other  side  tracks  also 
running  diagonally  across  that  street;  the 
street  being  thus  partially  or  wholly  utilized 
by  said  side  tracks  and  the  main  line  for 
more  than  two  blocks,  beginning  with  the 
first  block  south  of  plalntifTs  property.  De- 
fendant Introduced  evidence  tending  to  show 
that  the  annoyances  of  which  plaintiff  com- 
plained were  due  in  whole,  or  at  least  in 
part  to  the  operation  of  trains  on  these 
side  tracks  and  the  main  line,  and  the  court 
instructed  the  jury  that  no  damage  could 
be  allowed  plaintiff  for  discomfort  suffered 
by  her  as  a  result  of  the  operation  of  trains 
upon  any  tracks  other  than  two  side  tracks 
first  mentioned  above  which  were  construct- 
ed in  front  of  her  home.  But  In  the  chaise 
the  Jury  were  Instructed  to  allow  plaintiff 
damages  for  such  personal  annoyance  and 
discomfort  suffered  by  her  in  the  occupancy 
of  her  home  as  resulted  from  disagreeable 
noises,  vibrations,  and  smoke  Incident  to  the 
operation  of  engines  and  cars  upon  the  two 
side  tracks  In  front  of  her  home,  provided 
the  Jury  should  further  find  Uiat  said  tracks 
were  constructed  for  the  purpose  of  furnish- 
ing sidings  to  private  enterprises  alone  and 
not  for  the  nse  or  benefit  of  the  general  pub- 
lic, and  that  such  side  tracks,  If  necessary 
for  the  handling  of  business  for  the  public, 
could  reasonably  and  practically  have  been 
constructed  at  some  other  place  where  the 
operation  of  the'  engines  and  cars  thereon 
would  work  no  inconvenience  or  annoyance 
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to  plAlntlff  in  her  home.  Tbe  jar?  were  fnr- 
tlier  instructed  as  follows:  "If  you  believe 
from  tbe  evidence  tbat  the  switch  tracks 
complained  of  by  plalntitt  were  constrncted 
for  the  public  use  or  for  the  benefit  of  the 
general  public,  and  that  It  was  reasonable 
and  negeaaary  that  such  switchee  should  be 
so  constructed  in  Michigan  avenue  In  order 
that  the  defendant  company  might  perform 
its  duties  to  the  public,  then  you  will  find 
for  defendant;  or  if  yon  believe  tbat  the 
plaintiffs  have  not  suffered  any  annoyance 
or  inctmv^ence  tnm  t)ie  operation  of  trains 
or  engines  ca  said  swltdi,  70a  will  find  for 
defendant." 

For  the  allied  personal  annoyance  to 
plaintiff  tbe  Jury  allowed  her  damages  in 
tbe  stun  of  f57S. 

Plain  tiff's  petition  contained  no  allegation 
tbat  the  defendant  operated  its  engines  and 
cars  upon  the  aide  tracks  In  a  negligent  man- 
ner, but  relied  solely  tipon  the  contention 
tbat  the  operation  of  the  same  necessarily 
constituted  a  nuisance.  The  proof  showed 
that>  by  two  special  ordinances  of  the  city 
council  of  the  city  of  Wichita  Falls,  defend- 
ant was  granted  the  right  to  construct  the 
two  tracks  in  controversy  upon  and  along 
BQdilgan  avenue  Just  as  they  were  con- 
structed. Appellant  Insists  tbat  the  evidence 
conclusively  showed  without  contradiction 
that  the  side  tracks  or  switches  In  question 
were  necessary  and  essential  to  the  discharge 
of  defendant's  duties  to  the  general  public. 
But  while  there  Is  much  testimony  tending 
to  show  tbat  those  tracks  were  necessary 
for  the  discharge  of  such  public  duties,  yet 
there  were  other  facts  aud  circumstances  in 
evidence  which  we  think  sufficient  to  sustain 
a  finding  by  the  Jury  to  a  contrary  effect 
Two  of  defendant's  engine  foremen  and  also 
Its  local  agent  employed  In  Wichita  Falls  at 
the  time  of  the  construction  of  the  tracks 
and  since  that  time  testified  to  various  uses 
made  of  the  tracks  including  the  storage  of 
oars  thereon,  their  use  as  team  tracks,  1.  e., 
tracks  upon  which  ears  could  be  load^  and 
unloaded  from  and  npon  private  vehicles. 

It  was  shown  by  the  evidence  that  the 
Pierce  Fordyce  Oil  (Company's  tanks  and  also 
an  elevator  were  situated  on  Michigan  ave- 
noe  and  reached  by  the  tracks  In  question. 
The  local  agent  of  the  defendant  further  tes- 
tified that  one  purpose  of  building  the  tracks 
was  to  serve  tbe  private  industries  located 
on  the  street  such  as  the  Carroll,  Brougb, 
Robinson  &  Gates  Wholesale  Company,  but 
that  they  were  built  for  any  use  that  the 
comitany  might  see  fit  to  make  of  them.  He 
testified  further:  "It  is  true  that  we  could 
bare  built  tracks  at  other  places  to  store 
cars.  •  •  •  I  did  not  have  anything  to 
do  with  the  construction  of  that  track.  I 
am  only  agent  here.  They  did  not  tell  me 
what  the  purpose  was  before  they  built  It, 
but  they  told  me  after  they  built  it,  they 
said,  'Use  It  for  what  you  see  fit,  anytbing 
joD  want  to  UK  It  tox.'  Tbe  goieral  auperln* 
10e8.W.-M 


tendent  told  me  tliat.  He  told  that  because 
I  asked  him,  and  I  asked  lilm  because  It  was 
a  track.  We  do  use  all  tracks  for  any  pur- 
pose we  want  to.  I  asked  him  because  he 
was  there;  he  was  looking  over  the  ground. 
It  was  built  there  to  be  -used  for  all  pur- 
poses. This  ttack  along  Michigan  avenue  is 
used  for  switching  all  of  these  industries;  It 
la  what  we  call  a  lead;  all  of  these  tracks 
lead  off  from  it;  we  use  it  In  going  from 
one  spur  to  the  other;  It  would  be  the  main 
line  to  all  of  fbeae  spurs.  We  have  got  to 
use  It  when  we  go  there  for  any  purpose." 

W.  H.  Langford,  one  of  the  defendant's  en- 
gine foremen,  after  testifying  to  tbe  numer- 
ous uses  made  of  the  tracks  Indudlng  the 
storage  of  cars,  said:  "We  have  placed  cars 
for  the  d^,  tbere  to  tihload.  Tbla  CarroU- 
Brough-Kobinson- Gates  Company's  track  is 
used  prlndpally  to  woA  that  Industry.  We 
have  spotted  cats  there;  th^  use  tbat  as  a 
team  track.  If  a  request  Is  made  to  place 
cars  on  any  convenient  track,  it  wonld  be 
granted;  certain  places  were  designated  aa 
that  Michigan  avenue  track  tor  cars  to  be 
placed,  and  tbey  were  placed  there." 

The  official  of  the  Pendant  company  un- 
der whose  direction  the  tradte  In  question 
were  constrncted,  and  who  could  have  ex- 
plained the  purpose  for  which  they  were 
constructed,  did  not  testify  in  the  case. 

ArUcle  6481,  Revised  Civil  Statutes  1911, 
reads:  "Any  railroad  corporation  shall  have 
the  right  to  construct  and  operate  a  railroad 
between  any  points  within  this  stete  and  to 
connect  at  tbe  state  line  with  railroads  of 
other  stetes." 

In  the  case  of  Ralney  v.  R.  R.  T.  ft  S.  Ry., 
99  Tei.  276,  88  S.  W.  768,  90  8.  W.  1096,  3 
L.  R.  A.  (N.  S.)  690.  122  Am.  St.  Rep.  622,  13 
Ann.  Gas.  B80,  our  Supreme  Court  held  that 
an  Injunction  might  lie  to  restrain  a  railroad 
company  from  locating  ito  machine  and  re- 
pair shops  aud  necessary  structures  of  a 
tike  character  at  such  a  place  that  their 
operation  would  cause  personal  annoyance 
and  discomfort  to  citizens  living  in  that  vi- 
cinity when  another  location  equally  as  use- 
ful and  convenient  for  such  purposes  is  avail- 
able to  the  company.  Bat  In  reaching  that 
conclusion  the  court  said:  "Article  4445  of 
the  Revised  Statutes  also  provides  that:  'If 
any  railroad  corporation  shall  at  any  time  be 
unable  to  agree  with  the  owner  for  the  pur- 
chase of  any  real  estete  or  the  material 
thereon  required  for  the  purpose  of  its  in- 
corporation or  the  transaction  of  Its  business, 
for  its  d^ots,  station  buildings,  machine  and 
repair  shops,  or  for  tbe  right  of  way,  or  any 
lawful  purpose  connected  with  or  necessary 
to  the  building,  operating  or  running  its 
road,  such  corporation  may  acquire  such 
property  in  the  manner  provided  in  this  chap- 
ter.' The  manner  provided  in  tbe  chapter  Is 
by  condemnation.  That  a  railroad  company 
sboold  have  the  right  to  designate  its  right 
at  way  and  to  condonn  property  therefor, 
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fts  wfdl  as  to  damage  other  properly  not  tak- 
en, would  seem  almost  a  necessity.  Article 
4424  Of  the  Revised  Statutes  reads  as  fol- 
lows: 'Brery  nllroad  corpcnatlon  shall  have 
the  right  to  cause  sndi  examination  and  anr^ 
Tejr  for  Its  purposed  railway  to  be  made  as 
may  be  necessary  to  the  selectliui  of  the 
most  advantageous  route,  and  for  each  pur- 
pose may  enter  upon  lands  or  waters  of  any 
I>erson  or  corporation,  but  subject  to  respon- 
sibility for  all  damage  that  may  be  occa- 
sioned thereby.'  We  ttiink  It  a  reasonable 
implication  from  this  provision  that  It  was 
contemplated  that  the  company  was  empow- 
ered absolutely  to  select  such  right  of  way  as 
it  should  deem  'most  advantageous'  to  its 
enterprise.  We  are  of  the  opinion,  however, 
that  the  case  of  machine  and  repair  shoips 
and  the  like  stands  upon  a  dlfiFereut  footing. 
From  the  statute  first  quoted  above.  It  Is 
seen  that  they  have  the  e!xpress  power  to 
condemn  land  for  such  structures,  and  of 
necessity  they  must  make  the  selection  of  the 
location.  But  in  our  opinion  it  does  not  fol* 
low  that  the  L^islature  Intended  to  empower 
them  to  act  arbitrarily  and  without  regard 
to  any  Injury  that  might  be  Inflicted  upon 
others." 

In  the  case  of  St  S.  F.  &  T.  Ry.  Co.  t. 
Shaw.  99  Tex.  559,  92  S.  W.  30,  6  U  R.  A. 
(N.  8.)  246.  122  Am.  St  Rep.  663.  the  court 
held  that  plalntiS,  who  resided  near  a  rail- 
road company's  depot  could  not  recovw  for 
the  nuisance  to  her  caused  by  noises,  dust, 
dnders,  and  odors  resulting  from  the  opera- 
tion of  engines  and  trains  upon  its  track 
near  its  depot  station  In  the  town  of  Deni- 
son,  all  constructed  upon  its  right  'ot  way, 
said  tracks  indndlng  Ave  BPur  tracks,  in 
the  absence  of  a  showing  that  such  trains 
were  operated  negUgsntly,  and  In  the  opin- 
ion roidwd  In  that  ease  the  court  said: 
"Here^  the  defendant,  In  the  location  of  its 
rlglit  of  way,  Its  main  track,  its  frdght  de- 
pot and  audi  ddlngs  and  spurs  as  were  nec- 
essary to  the  proper  carrying  on  of  its 
freight  business  and  the  discharge  ot  its 
duties  therdn,  did  only  that  whidi  the  law 
anthorized  It  to  do.  In  other  words,  for  the 
public  good,  its  action  in  these  regards,  so 
long  at  least  as  It  was  only  a  reasonable 
exercise  of  the  privileges  granted,  was  made 
lawful;  and.auy  incidental  damage  result- 
ing to  memt)erB  of  the  public,  beyond  that 
caused  to  their  property,  against  which  they 
are  protected  by  the  Constltutton,  is  to  be 
r^rded  as  a  damnum  absqiue  Injuria,  which 
must  be  home  because  the  work  which  in- 
flicts it  is  authorised  by  law  for  the  general 
welfare.  Structures  like  that  here  existing 
are  only  such  as  the  law  requires  railroad 
companies  to  have  as  a  necessary  part  of 
their  equipment  and  requires  them  to  locate, 
not  at  designated  places,  it  is  true,  but  yet 
with  proper  r^rd  to  the  public  interests. 
As  is  pointed  oot  in  the  Ralney  Case,  this 
was  not  true  of  such  structures  as  were 


tt^ere  under  consideration  and  as  were  In- 
volved in  the  cases  first  cited,  the  location 
of  which  the  law  did  not  attempt  In  any 
way  to  control  or  Influence.  That  the  right 
of  way  and  txttA  of  a  railroad  company  Is 
excluded  by  the  considerations  stated  from 
the  operation  of  the  principle  of  Oie  cases 
referred  to  Is  expressly  oonceded  \n  the 
Ralney  Case  and  has  long  been  the  settled 
law ;  and  this  is  equally  true  of  depots  and 
their  necessary  incidents.  By  articles  4492 
and  4493,  Revised  Statutes,  railroad  com- 
panies are  required  to  locate  their  depot 
grounds  before  they  construct  their  roads 
and  are  forbldd^  to  change  them,  and  hy 
article  4519  they  are  required  to  erect  at 
such  depots  suitable  buildings,  ete.  It  Is 
hardly  necessary  to  add  that  side  tracks 
at  such  stations  are  an  essential  part  of  the 
road,  and  are  as  much  authorized  and  re- 
quired as  the  main  line  and  stations.  It 
caimot  be  held,  therefore,  that  the  mere  lo- 
cation of  such  tracks  and  stations  near  to 
the  property  of  others  gives  rise  to  the  lia- 
bility here  asserted.  If  so,  the  same  liability 
would  arise  to  every  one  who  might  be  an- 
noyed by  trains  passing  along  the  main  line, 
for  no  reason  could  be  given  for  the  lia- 
bility in  one  case  which  would  not  be  valid 
in  support  of  It  in  the  other ;  and  yet  it  has 
often  been  held  that  no  such  liability  can  be 
sustained  consistently  with  the  law  which 
authorizes  the  construction  of  eudi  quasi 
public  works." 

In  the  case  of  Daniel  v.  F.  W.  &  B.  O.  By. 
Co.,  96  Tex.  327,  72  S.  W.  678,  it  was  held 
that  damages  recoverable  resulting  from  a 
nuisance  caused  by  dust  and  noise  emanat- 
ing from  the  use  of  a  coal  hoist  from  whidi 
locomotive  engines  were  supplied  with  coal 
were  not  limited  to  depredation  In  the  mar 
ket  value  of  property  located  In  that  vicin- 
ity, but  might  Include  personal  annoyance 
and  dlBC(Hnfort  suCFered  by  the  occupants 
of  such  property.  In  M.,  K.  ft  T.  By.  Co. 
T.  Mott.  98  Tex.  91.  81  8.  W.  285,  70  R. 
A.  679,  It  was  held  that  damages  for  the 
d^redaUon  in  the  market  value  of  residence 
proper^  by  reason  of  the  malntraiance  of 
stock  pens  were  recoverable.  In  Boyer  r. 
St  L..  a  F.  ft  T.  By.  97  Tex.  107.  76  S. 
W.  441,  it  was  held  that  the  railway  com- 
pany was  liable  for  the  dc^irediatlon  In  the 
market  value  of  property  caused  by  the 
nuisance  resulting  from  the  construction  and 
operation  of  a  rsllway  in  a  street  JXfion 
which  the  property  abutted.  And  to  the 
same  effect  substantially  was  the  decision 
in  Bainey  T.  Railway,  supra. 

It  was  shown  by  uncontroverted  proof  that 
during  the  maintenance  of  the  alleged  nui- 
sance the  dde  tracks  were  used  for  the  serv- 
ice of  the  public  at  large  in  connection  with 
appellant's  depot  at  Wichita  Falls,  in  fact 
for  practically  the  same  purpose  as  any  oth- 
er side  track  in  defendant's  yard^.  And  even 
though  it  should  be  held  that  tha  use  of  the 
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side  tracks  originally  Intended  was  not  such 
as  to  give  appellant  tbe  right  of  condemna- 
tion under  the  drcumatancea  Instanced,  we 
think  it  can  make  no  difference,  since  the 
use  now  made  of  the  track  is  unquestion- 
ably for  the  benefit  of  tiie  general  public. 
For  such  uses  as  are  now  made  of  the  tracks 
In  question,  appellant  could  have  condemned 
the  land  covered  by  Michigan  avenue  if  the 
same  had  been  owned  by  appellee  and  had 
not  been  appropriated  toi  a  public  street, 
even  though  the  private  concerns  located  on 
Michigan  avenue  derive  more  benefit  there- 
from than  does  the  general  public.  Rev. 
av.  Stat  1911,  art  8504;  Railway  v.  Shaw, 
supra ;  Mangan  v.  Texas  Transportation  Co., 
18  Tex.  Cav.  App.  478,  44  S.  W.  998-1001, 
and  authorities  there  dted;  15  Cyc.  688- 
590 ;  M.  &  St  L.  By.  Co.  v.  NlcoUn,  76  Minn. 
302.  79  N,  W.  304. 

Plaintiff  introduced  no  evidence  to  show 
that  the  market  value  of  her  property  was 
d^redated  by  reason  of  the  construction 
and  operation  of  the  side  track  In  Question, 
while  evldence  lntrodnced  by  appellant  show- 
ed conclnalT^  that  the  maAet  value  of  the 
property  was  enhanced  by  the  conBtmction 
and  operation  of  the  tradca,  as  the  property 
was  thereby  rendered  more  valuable  for 
ctMnmerdal  naes  as  trackage  property.  In 
view  of  this  proof  made  1^  ai^ieUant,  and 
as  no  proof  to  the  contrary  was  offered  by 
ai^Ile^  no  reason  appears  for  remanding 
the  cause  for  trial  upon  that  Issufc 

For  the  reason  Indicated,  the  jDctement 
of  the  trial  court  Is  reversed,  and  Judgment 
hare  rendered  in  ftvor  of  appelant 


BAILET  et  aL  v.  ARNOLD  et  aL 
(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  19,  1918.) 

L  Appeal  and  Ebbob  (S  285*)— Morion  roa 
New  Tbial— Motion— Deuubbeb  to  Peti- 
tion. 

Fundamental  error  committed  by  suBtaining 
a  general  demurrer  to  a  sufficient  complaint 
was  reviewable  on  appeal,  without  a  motion  for 
a  new  trial 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1684-1890;  Dec.  Dig.  | 
288.»] 

2.  HoHBSiXAD  (S  218*)  ~  En JoiNino  Salb— 
Iavt  on  Homksteao— Petition. 

A .  complaiut  alleged  Mt&t  defendant,  hav- 
ing recovered  a  judgment  against  complamant's 
fautband,  caused  ezecntioD  to  be  levied  on  cer- 
tain land  which  complainant  claimed  as  her 
homestead,  whereupon  their  landlord  employed 
attorneys  who  instituted  a  suit  to  enjoin  a  sale 
of  the  property  for  that  reason,  pending  which 
complainaot's  husband  died,  whereapoo  the 
laudlord  directed  the  attorneys  do  longer  to 
prosecute  the  suit  at  his  expense,  and  they, 
without  notice  to  complainant,  withdrew  from 
tlie  case  entirely,  whereupon  it  was  dismissed 
for  want  of  prosecution.  The  complaint  also 
alleged  tliat  defendant  knew  that  complainant's 
husband  was  dead  but  that  fact  was  not 'known 
to  the  court;  that  complainant  relied  oo  the 
attorneys  to  notify  her  when  s&e  was  wanted,  i 


and  on  the  law  which  requires  that  defendant 
should  suggest  the  death  of  complainant's  bus- 
band  and  continue  the  cause,  to  make  their 
dtildien  parties;  that  she  did  not  discover  the 
dismlasal  until  four  months  Utter,  when  her 
home  was  levied  on  and  advertised  for  sale; 
that  though  she  had  been  appointed  as  her  hus- 
band's administratrix,  and  the  land  levied  on 
had  been  set  aside  to  her  by  the  probate  court 
as  her  homestead,  and  the  same  was  in  fact  her 
homestead,  no  claim  had  been  filed  with  her  as 
administratrix  on  said  judgment.  Held,  that 
such  facts  showed  that  complainant  was  enti- 
tled to  equitable  relief,  and  the  petition  alleging 
them  not  subject  to  a  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  8S  394-396;  Dec.  Dig.  %  213.*] 

8.  Pleading  8  193*)— Demukbeb— Laches. 

A  special  exception  to  a  petition  to  set 
aside  the  dismissal  of  a  prior  suit  for  an  In- 
junction to  restrain  a  levy  on  a  homestead,  .In 
that  the  petition  had  not  been  acted  on  for 
eiglit  years,  could  not  be  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  425.  428-435,  437-443 ;  Dec.  Dig. 
8  193.*] 

Appeal  from  District  Court,  Milam  County; 
J.  G.  Scott,  Jodge. 

Action  by  Dick  Bailey  and  ottiers  against 
T.  C.  Arnold  and  otbera.  Judgment  tot  de; 
fmdants,  and  plainUfh  appeal  Reversed 
and  remanded. 

Hendenon,  Kldd  &  GiUls,  of  Cameron,  for 
aiH^eliants.  W.  A.  Morrison,  of  Camerolk,  for 
appellees. 

JENKINS,  J,  [1]  There  was  no  motion 
for  a  new  trial  In  this  case,  and,  consequent- 
ly, the  assignments  of  error,  which  are  ob- 
jected to  by  appellee,  cannot  be  considered 
by  this  court;  but  appellant  Insists  that 
there  Is  fundamental  error  In  the  judgment 
In  that  a  general  demurrer  was  sustained 
and  that  appellant's  petition  showed  a  good 
cause  of  action.  "A  judgment  sustaining  a 
general  demurrer,  which  Is  a  declaration  that 
no  cause  of  action  existed,  is  fundamental, 
and  should  therefore  be  considered,  although 
the  error  is  not  assigned."  Ball  v.  John- 
son, 40  S.  W.  47';  San  Antonio  v.  Taierlco. 
98  Tex.  154,  81  S.  W.  619. 

11]  The  petition  In  this  ease  alleged  that 
on  February  28,  1901,  Dick  Bailey,  the  hus- 
band of  Leah  Bailey,  and  the  said  Leah 
Bailey,  filed  In  the  district  court  of  Milam 
county  their  petition  for  Injunction,  to  en- 
join the  sale  of  16  acres  of  land  described  in 
said  petition,  which  they  claimed  as  their 
homestead ;  that  appellee,  J.  C.  Arnold,  had 
theretofore  recovered  a  judgment  in  the  jus- 
tice's court  against  said  Dick  Bailey,  and  on 
the  2d  day  of  February,  1901,  bad  caused  an 
execution,  sued  out  on  said  judgment  to  be 
levied  on  said  land  and  advertised  the  same 
for  sale;  that  said  land  at  the  time  of  the 
levy  of  said  execution  and  at  the  time  of 
flUng  of  said  petition  for  Injunction  was  the 
homestead  of  said  Richard  and  Leah  Bailey ; 
that  thereafter,  during  the  pendency  of  said 
suit,  to  wit,  on  the  30th  of  March,  1902,  the 
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said  Dl<^  Bailey  died  Intestate,  leaving  as 
his  sole  heirs  at  law  the  said  Leah  Bailey 
and  her  six  children,  who  were  named  in 
said  petition,  some  of  whom  were  minors; 
Chat  on  the  3d  day  of  June,  1908,  the  last 
day  of  said  term,  said  case  was  called  for 
trial, 'and  that  the  attorneys  for  said  Dick 
and  Leah  Bailey  aunonnced  in  open  court 
that  they  withdrew  from  said  cause;  where- 
upon the  court  dismissed  said  cause  for 
want  of  prosecution;  tliat  said  attorneys 
had  been  employed  by  Moses,  the  land- 
lord of  Dick  and  Leah  Bailey,  who  were 
n^rroes,  and  that  he  had  stated  to  said  at- 
tom^s  that  he  did  not  desire  to  continue 
Ghelr  employment;  that  appellant  Leah 
Bailey  knew  nothing  of  this,  and  that  said 
Hoses  had  no  sutJiorlty  to  abandon  the  pros- 
ecution of  said  case,  and  did  not  undertake 
to  do  so,  nor  instruct  said  attorneys  so  to 
dj),  but  simply  to  wltiidraw  from  the  case 
in  so  far  as  liis  employment  of  them  was 
concerned;  that  ttie  tict  that  said  Didc 
Bailey  was  dead  at  the  time  said  case  was 
diamissed  was  known  to  appellee  Arnold, 
but  that  said  fact  was  not  known  to  the 
oonrt;  that  appellant  relied  upon  said  atr 
tnmeya  to  notUy  her  when  she  would  be 
iQtnted,  and  that  she  relied  upon  the  law, 
whltdi  required  that  appellee  should  suggest 
Qie  death  of  said  DlCk  Bailey,  and  continue 
nld  cause  to  make  his  said  children  par- 
tial; that  she  did  not  dlscora  that  said 
case  had  been  dismissed  for  want  of  prosecu- 
tion until  about  four  months  latw,  whoi  her 
home  was  levied  upon  and  advertised  ft>r 
sale  under  said  Judgment  against  Dick 
Bailey;  that  she  thereupon  employed  at- 
torneys and  filed  a  motion  In  said  court  to 
set  aside  said  judgment  of  dismissal;  that 
irtie  tiad  been  appointed  administratrix  of  the 
estate  of  Dick  Bailey  and  said  Judgment 
had  never  been  presented  to  her  for  allow- 
ance; that  said  land  bad  been  set  aside  to 
her  by  the  ^bate  court  as  her  homestead, 
and  that  the  same  was  In  fact  and  had  been 
b&c  homestead  continuously  from  the  time 
said  Judgment  was  rendered  In  the  Justice's 
court  against  said  Dick  Bailey  to  the  [H-esent 
time,  and  that  she  then  was  and  still  Is  oc- 
cupying the  same  as  the  head  of  a  family, 
to  wit,  herself  and  her  minor  children. 

We  are  of  the  opinion  that  this  petition 
presented  a  good  cause  of  action,  and  that 
the  general  demurrer  to  the  same  was  wrong- 
fully sustained.  Appellee  filed  a  number  of 
spedal  demurrers  all  of  which  were  sus- 
tained by  the  court;  but  it  does  not  follow 
that  because  a  special  demurrer  Is  right- 
fully sustained  there  Is  not  sufflclent  left  in 
the  petition  to  show  a  good  cause  of  action. 
The  so-called  special  demurrers  In  this  case 
are,  for  the  most  part,  only  general  demur- 
rers. 

[3]  One  of  the  special  exceptions  Is  that 
"this  petition  to  set  aside  the  Judgment  of 


dismissal  has  not  been  acted  on  by  the  court 
for  a  period  of  eight  years."  It  does  not 
appear  why  the  same  has  not  been  sooner 
acted  upon,  or  that  it  was  the  fault  of  ap- 
pellant; and  we  do  not  think  tliat  Issue 
could  be  raised  by  demurrer. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


GRAND  TEMPLB  AND  TABERNACLE  IN 
STATE  or  TEXAS  OF  KNIGHTS  AND 
DAUGHTERS  OF  TABOR  OF  INTERNA- 
TIONAL ORDER  OF  TWELVE  T.  JOHN- 
SON. 

(Court  of  CtvU  Anpeals  of  Texas.    San  Ant»> 
nio.   March  26,  1913.  Rehearing 
.  Denied  April  80,  18180 

1.  TBIAL  n^420*>— WAIVn  OF  EkBOB— Diuo- 

TION  op  VEBOICT. 

Defendant's  motion  for  an  instructed  ver- 
dict at  the  close  ot  plaintilTs  evidence  is  waiv- 
ed by  an  election  to  proceed  with  Us  case  and 
to  present  his  defense. 

[Ed.  Note.— For  other  owes,  see  Trial,  Cent 
Dig.  i  988 ;  Dec.  Dig.  {  420>] 

2.  Affxai.  ahd  ShBou  a  204*)— Nkcebbitt  or 

MonOK  FOB  NFW  TnAL—RSVIXW  OF  SUFFI- 

oiBMCT  OF  Evidence. 

The  sufficiency  of  the  evideDce  to  support 
the  verdict  cannot  be  questioaed  upon  appeal, 
unless  presented  to  the  court  below  in  a  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  eases,  see  Araeal  and 
Error,  Cent.  Dig.  ttlTOTiraB,  im-a7S6: 
Dec.  Dig.  i  2&4.»] 

3.  Appeal  and  Ebbou  (fi  302*) — Motion  fob 
New  Tbial— Sufficiency  of  Motion— Bof- 
FiciBHCT  OF  Evidence. 

In  an  action  against  a  fraternal  order  for 
damages  alleged  to  have  been  caused  by  a  foil 
during  the  Initiation  of  plaintiff,  in  which  It  was 
in  issue  whether  plaintiff  was  being  initiated  or 
was  only  taking  the  obligation,  in  which  latter 
ceremony  defendant  did  not  authorise  the  use 
of  swords,  a  motion  to  set  aside  the  verdict  for 
plaintiff  and  grant  a  new  trial,  because  the  un- 
disputed evidence  was  that  plaintiff  was  being 
obligated  in  defendant's  order,  and  that  defend- 
ant did  not  authorize  the  use  of  swords  during 
that  ceremony,  and  that  the  verdict  against  de- 
fendant was  contrary  to  the  law  and  the  evi- 
dence, was  not  adequate  to  raise  on  appeal  tiie 
question  whether  the  evidence,  upon  the  whole 
case,  was  sufficient  to  support  the  verdict. 

[Ed.  Note.— For  other  cas^  see  Appeal  and 
Error.  Cent.  Dig.  {{  174^-1762:  Dec.  Dig.  1 
302.*] 

4.  Tbial  <i  10Q*>— Opinion  Evzdsncb— FaiXt- 
TTBE  TO  Object. 

In  an  action  for  injuries  received  while 
being  initiated  into  defendant's  membership.  Id 
which  defendant  answered  by  general  denial 
and  special  plea  that  plaintiff  was  only  being 
obligated,  conclDsIons  of  plaintiff's  witnesses  to 
the  effect  that  he  "was  being  initiated,"  or  was 
"brought  there  to  be  initiated,"  or  "was  told 
to  come  and  be  Initiated,"  were  evidence,  where 
they  were  admitted  without  objection,  and  that 
theory  of  the  case  was  fully  presented  to  the 
jury  by  the  court's  general  chuge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cwt. 
Dig.  il  260-266 ;  Dec.  Dig.  |  106.*] 
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S.  BsinnciAi.  Abbooutiokb  20*}— Tobt^ 
Hattebs  Aduissibix  Uhdxb  Oinebai.  Ijk- 

Under  a  eeneral  denial  fn  an  action  for  in- 
Jnrie*  recdved  by  a  fall  during  plaiDtiETs  initi- 
atkin  into  defendant's  membership,  defendant 
migbt  alu>w  tbat  plaintitTB  injur;  web  In  fact 
caused  by  the  willful  act  of  a  stranger,  or  by 
a  uplrit  ot  malice. 

FEU.  Note.— For  other  cases,  see  Beneficial 
Auodattoiu,  Gent  DfC-  H  61-60;  Dec.  Dig.  | 

&  BsNKiTOux  Associations  (|  20*)— Tobt&— 
Xrbobt  of  Depehbb. 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  one  of  defendant's  agents,  while 
initiating  plaintiff  into  defendant's  membership, 
by  negligently  permitting  a  sword,  which  such 
agent  was  required  to  carry,  to  trip  plaintiff, 
in  which  defendant  answered  by  general  denial 
and  apecially  pleaded  tbat  plaintiff  was  only 
being  obligated,  in  which  ceremony  the  use  of  a 
sword  was  not  authorized,  and  alio  tbat  the  in- 
jury was  caused  by  a  stranger  in  a  spirit  of 
ntort  or  play,  tried  upon  both  of  tbew  theories, 
the  court,  on  any  evidence  that  the  injury  re- 
sulted from  the  act  of  a  stranger,  should  tiave 
given  d^endant's  special  affirmative  cliarge  cov- 
aring  its  theory  that  the  injuriea  reraltea  from 
the  act  of  a  stranger  in  a  spirit  of  sport  w 
play. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Aflwciadons,  Cent  Dig.  i|  51-^;  Dec.  Dig.  | 
20l*] 

Appaal  from  District  Court;  Bexar  Gonii- 
tr;  A.  W.  SeeUcB(MD,  Ju^!& 

Action  1^  Smltli  Johnson  against  the 
Gruul  Temple  snd  Tabernacle  In  the  State 
of  Texas  of  tlie  Enlgbts  and  Daosbtets  of 
Tabor  of  tlio  International  Order  of  TwcAra 
Jndgmait  for  plalntUt,  and  d^endant  ap- 
peala   Reversed  and  remanded. 

See,  also,  186  8.  W.  173. 

Carlos  Bee  and  C.  C.  Todd,  both  of  San 
Antonio,  for  appellant  T.  H.  Ridgeway  and 
Jolm  Seborn,  both  of  San  Antonio,  tor  ap- 
pellee. 

TALIAFERRO,  J.  This  is  the  second  ap- 
peal of  this  case  to  this  court  The  former 
opinion  appears  In  136  S.  W.  173.  A  full 
statement  of  the  case  is  there  made,  which, 
so  far  as  is  necessary  to  the  determination 
of  this  appeal,  sufficiently  states  the  case 
aa  it  is  now  presented. 

Appellant's  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  assignments  of  error  assail 
the  Judgment  of  the  court  in  overruling  the 
motion  for  an  instructed  verdict  "made 
when  the  plaintiff  rested  his  case,"  upon  the 
sroond  that  the  appellee  had  wholly  failed 
to  show  tbat  bis  injury  was  the  result  of 
an  authorized  act  of  appellant's  agent,  or 
that  the  act  which  caused  appellee's  injury 
was  a  part  of  any  ceremony  authorized  by 
the  appellant  This  motion  was  overruled 
by  the  court;  appellant  proceeded  to  pat 
on  testimony,  and  did  not  renew  Its  motion 
for  an  instructed  verdict  at  tbe  end  of  the 
trial 

[1]  Appellee  insists  tbat  under  tbe  ded- 
rions  of  this  state  and  the  great  weight  of 


authority  appellant  is  conclusively  presnm- 
ed  to  have  waived  Its  motion  foi  an  in- 
stmcted  verdict  by  having  elected  to  p«H 
ceed  with  Its  case  and  present  its  defaises, 
rather  than  stand  upon  Its  motion  and  sub- 
mit the  case  to  the  jury  upon  tbe  evidaus 
of  appellee.  There  is  no  doubt  about  tbe 
correctness  of  appellee's  position  upon  this 
point  In  the  case  of  Goggan  v.  Ooggan, 
146  S.  W.  972,  In  which  Chief  Justice  James 
wrote  the  opinion,  the  court  said:  "Th© 
second  assignment  is  as  follows:  *The  eonit 
erred  In  overnillng  tbe  motion  of  tbe  de- 
fendant and  Interveners  for  an  instructed 
verdict  in  tb^  favor  at  the  conclusion  of 
plaintiff's  testimony  in  chief,  because  the 
evidence  failed  to  establish  the  Case  plead- 
ed by  him,  and  required  judgment  in  faviv 
of  defendant'  A  bill  of  exertions  was  tak- 
en.  This  assigjunent  mnst  also  be  ovemfled. 
Tbe  bill  shows  tbe  defendant  did  not  d^nr 
to  the  evidence,  and  did  not  waive  tbe  ri|^ 
to  introduce  evldaice  on  behalf  of  defea&r 
ant,  ibonld  Ute  mottuk  be  ovemded,  bnt  m- 
served  that  right  If  tbe  court  bad  granted 
tbe  motkHi  and  given  a  venecaptary  chaige^ 
plaintiff  conid  have  assigned  error  tberwrn. 
But  appelant  bad  not  tiie  ri^t  to  do  ■) 
when  It  was  ovomled,  vt&n  be  did  not  snb- 
mlt  to  withdrawing  tbe  case  from  the  ju^ 
and  did  not  nly  sol^  i«ion  tbe  testimony 
already  introduced,  bnt  diose  not  to  do  soe" 
Semple  v.  United  Railways  Co.,  ISZ  Mo. 
App.  18.  133  S.  W.  114;  Bemmers  8hii- 
bert,  15S  Ho.  App.  668.  134  S.  W.  1048; 
Lohnes  t.  Baker,  166  Mo.  App.  397,  1S7  B. 
W.  283;  Mound  Oil  Co.  v.  Heltman.  148  & 
W.  1189;  8.  A.  Traction  Oo.  v.  Kelleher,  48 
Tex.  Civ.  App.  421,  107  S.  W.  ©4. 

[11  It  Is  well  settled,  as  urged  by  appellee, 
that  in  our  practice  the  sufficiency  of  the 
evidence  to  support  tbe  verdict  cannot  be 
raised  upon  appeal,  unless  it  has  been  pre- 
sented to  tbe  court  below  in  a  motion  for 
a  new  trial.  W.  U.  Telegraph  Go.  v.  Mitch- 
ell, 89  Tex.  441,  35  S.  W.  4 ;  Clark  v.  Peered, 
80  Tex.  146,  15  S.  W.  787 ;  City  v.  Forbis,  4Si 
Tex.  238,  80  S.  W:  405 ;  Railway  v.  Sparger, 
11  Tex.  Civ.  App.  82,  32  S.  W.  40. 

[3]  Tbe  motion  for  new  trial  in  this  eaae 
nowhere  questions  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  unless  it  is 
done  in  the  twentieth  paragraph,  which 
reads  as  follows:  "The  court  ought  to  set 
aside  the  verdict  of  tbe  Jury  rendered  here- 
in and  grant  this  defendant  a  new  trial, 
because  the  undisputed  evidence  before  this 
court  is  tbat  plaintiff  was  being  Obligated 
as  a  charter  member  in  Lone  Star  Temple 
No.  143  on  the  night  of  said  injury,  and 
the  undisputed  evidence  before  the  court 
further  shows  that  defendant  does  not  au- 
thorize the  use  of  any  sword  or  saber,  or 
regalia  whatever,  during  the  ceremony  of 
obligation ;  and  the  jury  having  foond  as  a 
matter  of  fact,  in  tbe  face  of  said  chaige 
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of  the  court,  agaiirat  defendant,  said  verdict 
iB-contrary  to  the  law  and  eridenoe  of  this 
casft" 

We  most  agree  with  appellee  that  this 
paragraph,  which  Is  transcribed  verbatim 
and  made  the  twentieth  assignment  of  error, 
does  not  BufficienUy  raise  the  Issue.  We 
would  construe  it  to  have  been  an  attack 
upon  the  sufficiency  of  the  evidence,  even 
though  Its  language  seems  to  assail  only 
tbe  charge  of  the  court,  if  it  bad  contem- 
plated the  whole  case.  This  it  does  not  do, 
but  only  contends  that  appellant  did  not 
authorize  the  use  of  swords  In  the  "obliga- 
tion" of  charter  members.  One  of  the  con- 
troverted questions  presented  in  the  case 
v^s  whether  appellee  was  being  initiated,  or 
was  only  taking  the  obligation.  It  ml^ht  be 
admitted  that  the  swords  were  not  autbor- 
ibed  in  giving  the  obligation,  and  It  would 
sot  change  the  sltoation,  becanse  the  Jury 
might  have  found  from  the  evideo<»  Oiat 
the  appellee  was  being  "Initiated,"  and  not 
merely  "obligated,"  and  that  In  the  ceremon- 
ies of  Initiation  the  sword  was  authorized. 
The  assignment  Is  wholly  inadequate  to 
raise  the  Issne  of  the  Inauffidcau^  of  the 
evidence  upon  the  whole  case  to  support  the 
verdict 

There  is  no  merit  in  appellant's  second, 
third,  fourth,  ^hteenth  and  twentieth  as- 
signments of  error,  and  they  are  overraled. 

[4-1]  Appellant,  in  Its  fourteenth  assign- 
ment of  error,  contends  Oiat  the  court  erred 
In  refusing  to  give  the  following  special 
charge  to  the  jury:  "If  yon  believe  from  the 
evidence  that,  while  plalntUC  was  being  ob- 
ligated into  Lone  Star  Temple  No.  143  <m 
October  ISth,  1908,  some  person  deliberate- 
ly and  willfully,  either  In  a  malicious  «nd 
wanton  si^t,  or  in  a  spirit  of  qHnrt  and 
play  placed  a  sword  or  saber  between  the 
legB  of  plalntiS  and  caught  the  said  plaintiff 
over  his  to^  and  pulling  his  leg  badk  violent- 
ly threw  him  to  the  ground,  then  you  are  In- 
Btmcted  ttut  tte  defendant  would  not  be 
liable  for  any  injury  received  by  plain- 
tiff, if  any,  and  you  are  charged  that  undtf 
those  drcumstanoes  the  plaintiff  cannot  re- 
cover, and  your  verdict  will  be  for  the  de- 
fendant" 

This  assignment  is  w^  taken.  The  peti- 
tion of  aKieUee  charged  that  cme  of  appel* 
lant'a  agents,  while  initiating  appellee  into 
membership  In  Lone  Star  Lodge  143,  a  sub- 
ordinate lodge  of  appellant  order,  Injured 
him  in  the  manner  compbdned  of  by  careless- 
ly and  -n^llgiently  permitting  a  sword  or 
saber,  whidi  said  agent  was  required  to 
carry,  to  become  entangled  between  appel- 
lee's i^fi,  whereby  he  was  thrown  to  the 
ground.  Aiqwllant  answered  by  general  de- 
nial and  special  plea  that  appellee  was  not 
being  Initiated,  but  that  he  was  being  obli- 
gated, and  that  In  the  ceremony  of  obliga- 
tion the  use  of  a  sword  by  tbe  officers  or 
members  of  the  Ux^  was  not  authorized; 
and  further  alleged  that  tbe  injury  of  ap- 


pellee was  caused  by  the  act  of  some  one, 
not  connected  with  the  appellant,  in  a  spirit 
of  ^rt  or  play,  and  not  in  performance  of 
any  act  contemplated  in  or  required  by  the 
rituaL  The  case  was  tried  npon  theee  two 
theories.  Appellee's  proof  tended  to  sbow 
that  the  appellee  was  b^g  initiated,  and 
many  witnesses  In  their  testimony  broadly 
stated  their  conclusion  that  the  appellee 
"was  being  initiated"  or  was  "brought  there 
to  be  initiated."  or  "was  told  to  come  and  be 
Initiated."  These  statements  of  conclusion 
are  evidence,  for  the  reason  that  they  were 
admitted  without  objection,  and  that  the- 
ory of  the  case  was  fully  presented  to  the 
jury  In  the  court's  general  charge.  But,  on 
the  other  hand,  there  was  evidence  that  ap- 
pellee was  only  being  obligated,  and  that 
In  the  ceremony  of  obligation  no  swords 
were  permitted  by  appellant  order,  and  also 
evidence  tending  to  show  that  ai^llee's  in- 
jury was  caused  by  the  act  of  some  one  who 
willfully  placed  the  wive  attached  to  one 
of  the  wooden  swords  over  ai^llee's  toe  ana 
violently  pulled  his  foot,  throwing  him  to 
the  floor.  Appellee  himself  testified  that 
"some  one  slipped  something  behind  my  left 
leg,  over  the  toe  of  my  right  foot,  and  drew 
It  vloloitly  backward  and  threw  me  for- 
ward on  my  right  knee."  Ai^>ellee  was  hood- 
winked and  could  not  see  how  this  was  d<»ie ; 
but  It  was  not  necessary  for  him  to  see  to 
be  able  to  say  that  the  object  which  was 
placed  over  his  toe  was  'Molently  polled,** 
or  tiiat  the  violent  pulling  was  tbe  real  cause 
of  his  fall.  He  also  teetlfled  tbat  the  man 
toko  conducted  him  was  Allen  Brothers;  that 
Alien  Brothers,  in  putting  the  hoodwink  on 
appellees  ^es,  leaned  tlie  sword  that  he 
carried  against  appdle^s  knee ;  and  that  be 
saw  the  sword,  and  knew  the  sword  that 
caught  hifl  toe  and  trli^ped  him  wm  not  the 
ctoord  carried  by  Allen  Brothers.  Under  its 
plea  of  general  denial  appellant  had  the 
rl^t  to  show  that  appellee's  Injury,  instead 
of  having  been  caused  as  appellee  alleged, 
was  in  foct  caused  by  the  willful  act  of  a 
stranger*  or  In  a  spirit  of  malice,  and  If 
there  was  evidence  that  the  injury  waa  so 
caused  appellant  had  a  rle^t  to  have  that 
issue  affirmatively  submitted  to  tbe  jury. 
Tbe  court  did  not  do  that  In  his  general 
charge,  and  he  should  have  given  appellant's 
special  charge  covering  that  theory  of  Us 
case.  Norwood  v.  Boon,  21  Tex.  692 ;  SL  I* 
&  S.  W.  By.  v.  Casseday,  02  Tex.  626,  fiO  8. 
W.  126,  and  cases  thwe  cited;  Hoefling  r. 
Dobban,  91  Tex.  210,  42  a  W.  041,  43  S.  W. 
202,  and  cases  dted ;  Ballway  t.  Shieder,  88 
Tex.  107.  80  S.  W.  902,  28  L.  B.  A.  638  ;  8. 
A.  Machine  &  Supply  Co.  Campbell,  UO 
S.  W.  770,  and  cases  cited. 

For  the  above  error  the  jndpnent  of  the 
lower  court  ia  reversed  and  the  cause  re- 
manded for  a'  new  trtaL  Tbe  opinion  of  this 
court  written  in  this  case  at  a  former  day 
of  this  term  is  withdrawn,  and  this  opinion 
ia  sttlMtitiited  for  tbm  oama 
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FIBST  MAT.  BANE  OF  WDLLINQTON  t. 

BIX  et  aL 
(Oonrt  of  OMl  Appeab  of  Tezai.  Ajnarillo. 
April  1%  191&) 

AraUL  AND  BnOB  1127*}— AnKUAHOB— 

GEEnrxcAts. 

In  order  to  have  a  jadsment  affirmed  on 
certificate  on  appellee's  motion,  appellee  must 
file  bis  certificate  at  the  term  of  court  to  which 
the  appeal  is  returnable,  and  a  motion  to  affirm 
will  be  denied,  where  the  certificate  was  filed 
at  a  subsequent  term. 

[Ed.  Kote.— For  other  cases,  see  A^eal  and 
Error,  Cent  Dig.  Si  449^-4440;  Dec.  Dig.  t 
1127.^1 

Appeal  from  Collingsworth  CJounty  Oourt; 
B,  H.  Cocke,  Jr.,  Judge. 

Action  between  the  First  National  Bank 
of  Wellington  and  R  M.  Hix  and  others,  In 
which  the  Bank  ap[>eal8.  On  motion  to  af- 
firm on  certificate.    Motion  overruled. 

J.  I*  Lackey,  of  Wellington,  and  Presler  & 
Ttkoine,  of  Memphis,  for  appellanL  B.  H. 
Templ^oii,  of  W^Ungtmi,  for  appellee. 

HENDEICKS.  J.  The  moUon  to  affirm 
and  the  certificate  in  this  matter  show  that 
the  appeal  bond  In  the  above  cause  was  filed 
in  the  lower  court  on  the  16tb  of  March, 
19lJ! ;  hence  tbe  appeal  was  returnable  at  the 
preceding  term  of  this  court,  and  as  this  mo- 
tion to  affirm,  witb  the  certificate  of  the 
4derk,  was  filed  at  this  term  of  this  court, 
this  matter  is  controlled  by  the  decision  in 
the  case  of  Laughlln  v.  Dabuey,  86  Tex.  120, 
24  S.  W.  250,  by  the  Supreme  Court,  holding 
that  "the  appellee,  or  defendant  In  error,  as 
the  case  may  be,  most  file  his  certificate  at 
the  term  of  the  court  to  which  the  appeal 
or  writ  of  error  Is  returnable." 

The  motion  to  affirm  on  certificate  Is  over- 
ruled. 


errs  OF  AUSTIN  V.  GRESS. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  2,  1913.    Behearing  Denied 
April  80,  1913.) 

1.  Masttkb  and  Sbbvaht  m  101,  102,  235*)^ 
Ihjxibiss  to  Sebvamt— Duty  of  mabtbb— 
Sats  Placb  to  Wobk— Dutt  to  Inspior. 

A  master  is  bound  to  exercise  ordinary 
car«  to  furnish  a  safe  place  for  his  servants  to 
work,  and  it  is  not  their  duty  to  inspect  the 
place  so  furnished. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  «  136.  171,  174,  178-184, 
192.  716-732;  Dec  Dig.  W  101,  102,  236.»] 

2.  HAsmt  AHD  Sekvaht  (|  219*)--Injubiis 
TO  Skbvant  —  Sam  Plaok  to  Woek  —  Aa- 
snuED  Bisk. 

Plaintiff,  an  ordinary  laborer,  while  tamp- 
ing dirt  around  a  pipe  in  a  ditch  4  feet  wide 
and  12  feet  deep  as  an  employ^  of  defendant 
city,  was  injured  by  a  cave  of  the  side  of  the 
ditch.  The  evidence  was  conflicting  as  to  the 
cbaractCT  of  the  earth,  and  it  was  shown  that 
wells  dog  by  the  city  in  tbe  Immediate  neigh- 
borhood without  supporting  walls  did  not  cave. 
The  work  of  digging  tbe  ditch  was  Buperintend- 


[Ed. 
Dig.* 


ed  by  the  city's  chief  engineer,  and  it  was 
shown  that  he  had  not  considered  the  ditch  In 
danger  of  caving,  and  that  plaintiff  bad  no  ex- 
perience in  such  work.  HeUt,  that  the  danger 
was  not  so  obvious  as  to  charge  plaintllf  with 
the  assumption  of  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  610-624;  De&  Dig.  i 
219.*] 

8.  TBIAI,  a  183*)— MiSCONDTTOT  OF  CotmsEi^ 
In  an  action  by  a  laborer  against  a  city 
for  injuries,  defendant's  counsel  on  requesting 
a  physical  examination  of  plaintiff  during  the 
trial  was  asked  by  plaintiff's  counsel  whether 
he  represented  the  dty  or  an  insurance  com- 
pany, to  which  counsel  replied  that  they  repre- 
sented the  city,  when  counsel  for  plaintiff  asked 
if  they  had  been  paid  by  the  city,  and  that  if 
defendant's  counsel  would  state  that  tt  was 
not  for  the  benefit  of  an  insurance  company,  at 
which  point  defendant's  counsel  excepted,  and 
tbe  court  directed  the  jury  not  to  regard  tbe 
remark.  BelA  that  the  statements  by  plaintiff's 
counsel  were  improper  and  reversible  error. 

Note.— For  other  cases,  see  Trial,  Cent. 
I  816;  De&  Dig.  1 

Appeal  from  District  Ooar^  TraTls  Oonn* 
tj;  Qeo.  Calhoun,  Judge. 

Action  by  B.  J.  Oreas  against  the  CIt7  of 
Anstin.  Judgment  for  ^aintlft,  and  defend- 
ant appeals.  Reversed  and  remanded. 

Gr^ory,  Batts  ft  Brooks  and  J.  H.  Hart, 
all  of  Austin,  for  appeUant.  J.  K  Keith 
and  Dickens  ft  Dickcms,  all  of  Anstin,  Cor 
appellee. 

JENKINS,  J.  This  Is  a  suit  In  which  ap- 
pellee recovered  $400  damages  against  appel- 
lant on  aecount  of  injuries  received  by  him 
from  the  caving  of  a  ditch  in  which,  he  was 
at  work.  Tbe  ditch  was  about  4  feet  wide 
and  12  feet  deep.  Appellee  at  tbe  time  of  tbe 
injury  was  tamping  dirt  around  a  pipe  in 
said  ditch. 

The  g^eral  and  special  charges  given  by 
the  oourt  properly  submitted  to  the  Jury  the 
Issue  of  negligence  on  tbe  part  of  appellant, 
and  of  assumed  risk  on  the  part  of  appellee. 
It  is  the  contention  of  aK>ellant,  however, 
that  the  court  should  have  peremptorily  in- 
structed a  verdict  against  ai^Uee,  for  the 
reason  that  as  matter  of  law  there  was  no 
evldmce  that  would  support  a  verdict  for 
damages.  The  ground  of  this  contention  is 
that  tbe  ditch  was  an  op^  one  In  whi<di 
tbe  ai^llee  bad  been  working  for  two  or 
three  days ;  that  the  nature  of  the  soil  and 
the  probability  of  its  caving  was  as  open  to 
the  obs^atton  of  appellee  as  to  the  serv- 
ants of  aM>elIant 

In  several  cases  of  somewhat  similar  na- 
ture, It  has  been  held  tbat  the  evidence 
would  not  support  a  verdict  for  plaintiff. 
Railway  Co.  v.  Fren<di,  86  Tex.  98,  23  S.  W. 
642 ;  Stockyards  Co.  v.  Whittenburg,  S4  Tex. 
Civ.  App.  163,  78  S.  W.  365 ;  Hightower  v 
Gray,  36  Tex.  Civ.  App.  674,  83  S.  W.  254; 
Bailway  v.  Lempe,  59  Tex.  19.  In  High- 
tower  V.  Gray  and  Railway  v.  French,  supra. 
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the  acts  of  tbe  idaintlff  In  removing  the  sap- 
port  of  a  rock  In  one  Instance,  and  of  a  log 
In  the  other,  were  the  immediate  cause  of 
the  injury;  and  the  ftict  that  removing  the 
support  of  a  rock  or  a  log  will  cause  it  to 
fall  must  be  presumed  to  be  known  to  all 
men  of  ordinary  Intelligence.  In  Railway  t. 
Lempe,  supra,  the  plaintiff  was  digging  in  a 
well,  and  had  some  warning  as  to  the  danger 
by  eloda  and  dirt  falling  in  upon  him.  In 
the  Stockyards  Case,  snpra,  the  Injury  was 
caused  by  the  caving  In  of  a  sand  and  gravel 
pit  It  is  fair  to  presume  that  all  men  know 
that  sand  and  gravel  are  liable  to  cave. 

In  the  instant  case  the  appellee  was  not 
digging  nor  doing  anything  else  at  the  time 
of  the  injury  calculated  to  cause  the  ditch 
to  cave.  The  issne  Is  as  to  whether  or  not 
the  danger  was  as  ai^rent  to  him  as  to  the 
city's  employes.  The  evid^ce  indicates  tliat 
as  to  whether  or  not  there  was  any  danger 
depended  upon  the  nature  of  tbe  soil.  Some 
of  the  witnesses  for  appellant  say  that  it 
was  what  is  known  as  bride  day;  others 
teter  to  it  as  loam ;  othera  as  clay  and  sand ; 
and  others  as  having  streaks  of  sand.  Tbe 
evidence  shows  that  two  wells  had  been  dug 
by  the  city  in  the  immediate  ndgbborhood 
of  this  ditch,  and,  although  tlie  walls  of  the 
same  were  not  supported  In  any  way,  they 
did  not  cave.  On  the  other  band,  the  evi- 
dence shows  that  a  ditch  dug  within  45  feet 
of  the  ditch  in  which  appellee  was  Injured 
had  caved  in  part,  and  that  that  ditch  was 
dug  partly  in  river  sand  and  partly  In  clay. 
The  work  of  digging  this  ditch  was  superin- 
tended by  the  chief  engines  of  the  city,  who 
had  had  considerable  experience  in  having 
ditches  dug  for  affiant  The  evidence 
shows  that  the  appellee,  vrlth  the  exception 
of  two  or  three  days  In  which  he  Iiad  been 
at  work  In  this  ditch,  had  had  no  expe- 
rience la  digging  ditches  in  the  eSty  of  Austin. 

[1, 1]  We  regard  thla  as-a  border  Ube  case, 
In  which  the  Jury  m^ht  have  rendered  a 
verdict  for  appellant;  but  we  cannot  say 
as  mattet  of  law  that  there  was  no  evidence 
on  wliich  to  render  a  verdict  for  appellee. 
It  is  the  duty  of  an  employer  to  exerdae  or- 
dinary care  to  famish  a  safe  place  for  his 
employes  to  work,  and  it  Is  not  the  duty  of 
an  employ^  to  Inspect  such  placa  As  to 
the  danger's  b^ng  open  to  observation,  it 
la  evidoit  that  neither  the  appellee  nor  the 
engineer  of  appellant  believed  from  what 
they  saw  that  there  was  danger  of  caving; 
bat  that  there  was  each  dai^er  is  shovni 
by  tile  fiict  that  the  ditch  did  cave.  A  com- 
mon laborer,  where  the  danger  is  not  appar- 
ent, might  well  take  it  for  granted  that  an 
experienced  engineer  was  acquainted  with 
the  diarocter  of  the  scdl,  and  knew  that 
there  was  no  danger ;  and  In  accepting  work 
nndw  sncb  drcamstances  would  not  assame 
Uie  risk  of  danger  which  vnu  not  anurent, 
and  of  wh^  he  hod  no  knowle^e.  The 
Jury  would  be  Jostlfled  in  assuming  tbat  the 
engineer  was  negllgMt  in  not  properly  in- 


specting the  nature  of  the  soil  where  the 
caving  occurred.  • 

[S]  This  case,  however,  must  be  reversed 
on  account  of  the  remarks  of  appellee's 
counsel  as  follows,  and  nude  under  the  fol- 
lowing circumstances:  Counsel  for  appel- 
lant contending  that  appellee  was  not  per- 
manently injured,  and  cross-examining  him 
as  to  this  matter,  asked  him  If  he  was  will- 
ing to  be  examined  by  competent  {diyslciana. 
Appellee  reified  that  he  did  not  see  any  use 
of  such  examination,  but  tbat,  if  the  court 
thooght  it  necessary,  he  was  vrilUng  to  sab- 
mlt  to  the  same.  Thereupon  counsel  for  ap- 
pellant named  in  opoi  court  to  counsel  for 
appellee  six  reputable  physicians  in  the  dty 
of  Austin,  and  requested  him  to  select  a 
committee  from  said  physicians  to  examine 
appellee,  stating  that  aiHwIlant  would  pay 
for  snch  examination.  Counsel  for  appellee 
replied:  "Who  do  yon  r^resent,  the  dty 
of  Austin,  or  an  Insurance  company?"  To 
which  counsel  for  appellant  replied:  "We 
represent  the  dty  of  Austin."  Thereupon 
counsel  for  appellee  asked,  "Been  paid  by 
them?"  To  which  counsel  for  appelant 
replied :  "That  Is  my  business.  I  generally 
manage  to  collect  my  fees."  Thereupon 
counsel  for  appellee  said :  "If  you  will  state 
that  it  Is  not  for  the  benefit  of  an  inaurance 
company.  •  •  •"  At  wbidi  point  coun- 
sel for  appellant  interrupted  said  statement, 
and  said  that  he  desired  to  take  a  bill  of 
exertion  to  said  remarks  upon  the  ground 
ttiat  they  were  made  for  the  deliberate  pur- 
pose of  creating  some  (Aaracter  of  preju- 
dice. Thereupon  tbe  court  said,  "Well,  the 
jury  win  disregard  that  remark." 

Appellee  Insists  that  the  error  Is  not  ma- 
terial, for  the  reason  that  the  court  instruc- 
ted the  jury  to  disregard  audi  remain.  We 
are  loath  to  reverse  a  case  upon  the  ground 
of  improper  remarks  by  counsel.  Such  re- 
mari£s  are  aomettmea  held  by  the  trial  Jndge 
to  be  improper,  when,  in  fact,  they  are  noL 
Sometimes  they  are  made  unthoughtedty 
In  the  heat  of  discussion ;  and  tn  such  cases, 
where  the  court  instructs  the  Jury  to  disre- 
gard them,  It  will  usually  be  iweanmed  that 
the  Jury  did  so.  But  where  statemonts,  di^ 
liberately  made,  ore  of  sach  a  character 
that  no  attorney  would  hare  pleaded  tben^ 
and  no  well-informed  attorney  would  suppose 
that  he  would  be  permitted  to  inove  them, 
and  the  ect  of  such  ronarks  Is  highly 
prejudicial,  we  can  see  no  way  of  aifordng 
proper  practice  in  this  regard  except  to  re- 
verse and  remand  the  case,  where  the  party 
making  such  remarks  has  obtained  a  vodlet. 
It  is  apparent  that  the  purpose  of  these  re* 
marks  was  to  lead  the  jury  to  believe  tbat 
tike  dty  of  Austin  would  not  vatter  by  a 
TNdict  against  It;  inasmuch  as  the  judgment 
would  be  paid  by  some  Insurance  company. 

We  have  gkren  due  conalderation  to  tlu 
other  assignmentB,  and  have  reached  the 
Gondusion  that  they  should  be  OTermled. 
As  they  present  no  novel  qneetlona,  we  do 
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not  deem  It  neottsary  to  write  at  length 
upon  them. 

For  the  reason  that  the  remarks  of  coun- 
Ml  vrere  Improper  and  Ugbly  prejudicial, 
the  judgment  of  the  trlal'court  Is  reversed 
and  the  caose  ronanded. 

Beversed  and  remanded. 


STEWART  et  al.  v.  WEBB  et  al. 

(Court  of  GMl  Appeals  of  Texas.  AmarUlo. 
Dec  26,  1912.) 

1.  BXECUTOBS  AND  AlWUnBIBATOBS  Q  486*)— 

ACTIONS  —  Vbndob'b  liEEN  — BxvoBciicaira 

— JuRiBDicnon. 

S.  conveyed  land,  taking  notes  (or  the  pur- 
chase price  secured  by  a  vendor's  lien,  and  snb- 
seqnentiy  transferred  the  notes  ana  lien  tu 
plaindflr,  a  third  person  also  indorsing  the  notes 
for  the  security  of  plaintiff.  By  the  foreclosnre 
of  a  mortgage  subsegaent  to  the  vendor's  lien, 
S.  later  obtained  title  to  the  land,  and  thereaft- 
er died.  Hel4.  that  an  action  on  the  notes  and 
to  foreclose  the  lien  was  properly  brought  In 
the  district  court,  since  it  involved  the  adjust- 
ment of  plaintifTs  rights  against  the  vendee  and 
the  surety  on  the  notes,  as  well  as  against  the 
administrators  of  S.  and  the  rights  of  the  ad- 
ministrators as  against  the  vendee,  which  the 
probate  court  had  no  jurisdiction  to  adjust. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  1716-1725; 
Dec.  Dig.  g  436.*] 

2.  BXECUTOBB  AND  ADMINISTftATOES  (8  431*)— 

CuwMB— Pbesentation— Neckssitt. 

It  was  not  necessary  for  plaintiff  to  pre- 
sent her  claim  against  the  estate  to  the  admin- 
istrators before  bringing  suit  In  the  district 
court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  794,  767,  810, 
1664,  1679-1682  ;  Dec.  Dig.l  431.*] 

ft.  EXKCUTOBS  AND  ADlCIinSTBATOBS  (8  454*) 

—  AcnoN  —  Lien  —  Enfobcehbnt  of  Judo- 
vent. 

The  district  court  having  jurisdiction  of 
tbe  action  conld  enforce  its  judgment  by  a 
■ale  of  the  property  which  was  subject  to  the 
Tender's  lien,  instead  of  leaving  its  enforcement 
to  the  county  court  under  the  probate  statutes. 

[Ed.  Note. — For  other  coses,  see  Executors 
and  Administrators,  Gent.  Dig.  88  190&-1928; 
Dee.  Dig.  8  4B4.*1 

4,  BXBOUTOBS  AHD  ADMIiriBIBATOBB  Q  464*) 

—  AimoN  —  LiBH  —  Envobceubnt  ot  Jddg- 

MERT. 

Any  deficiency  judgment  against  adminis* 
tratprs  should  be  enforced  by  the  coun^  court 
nnder  the  probate  statntes,  and  not  by  an  ex- 
ecntion  issued  by  the  district  court 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  1000-1928; 
Dec.  Dig.  8  464.*] 

Appeal  from  District  Court,  Scurry  Coun- 
ty; Jno.  B.  Thomas,  Judge. 

Action  by  Mrs.  H.  J.  Webb  and  others 
against  Will  A.  Stewart,  J.  Y.  Stewart,  and 
others.  From  the  judgment,  the  defendants 
named  appeal.    Reformed  and  affirmed. 

M.  B;  Rosser,  ot  Snyder,  for  appellants. 
Hlgglns,  HamUton  ft  Taylor,  of  Snydor,  for 
appellees. 


HENDRIOES,  J.  On  the  llth  day  of  Oc- 
tober. A.  D.  1908,  J.  T.  Stewart,  Sr.,  and 
wife,  A.  D.  Stewart,  conveyed  to  the  de- 
fendant Elma  Callis  the  W.  %  <tf  section  61, 
In  blodc  No.  8,  H.  *  T.  C  Ga  survey,  situat- 
ed In  Scarry  county,  Tex.,  and  upon  said 
date  the  said  Elma  Callls,  with  ber  bnsbandr 
executed  and  deUrered  to  J.  T.  Stewart, 
Sr.,  as  a  part  of  the  eonalderatlfm  tor  the 
payment  of  the  land,  six  vendor  Uen  promis- 
sory notes  for  tbe  sum  of  (400  each,  the  deed 
and  notes  exineealy  reserving  tbe  vendor's 
lien  as  security  for  the  payment  of  the  same; 
and  thereafter,  on  April  7t  1910,  Stewart 
Indorsed  In  Uank,  and  tramtferred  to  Sirs. 
M.  J.  Webb  a  feme  sole^  the  notes;  also 
transferring  in  writing  tbe  vendor's  lieu, 
and  prior  to  said  tranafers  John  B.  ftnlOi 
also  Indorsed  tbe  notes  In  blank  for  a  valu- 
able consideration  for  tlie  benefit  ot  Mrs. 
Webb,  and  J.  T.  Stewart.  Sr.,  having  died 
and  administration  having  beoi  made  upon 
his  estate,  Mrs.  Webb  brought  Oils  suit 
against  tbe  administrators  of  his  estate,  and 
also  against  Mma  Callis  and  husband,  a  H. 
Callls,  the  makers  of  tbe  notes,  and  J.  B. 
Smith  as  Indorser.  After  the  instltntlon  of 
the  suit,  Mrs.  Webb  having  died,  hor  heirs 
were  suggested  as  proper  parties  plalntlfT  to 
the  suit,  and  by  supplemental  petition  al- 
leged the  lack  of  necessity  of  any  adminis- 
tration upon  her  estate ;  that  no  debts  were 
owing  by  the  same,  which  was  sufficiently 
proven.  Before  the  death  of  J.  Y.  Stewart 
this  record  discloses  that  the  OalHsea,  his 
vendees,  mortgaged  the  same  land  to  blm  as 
security  for  tbe  payment  of  an  Indebtedness 
created  after  the  original  conveyance  by  him 
to  them,  and  under  a  foreclosure  of  this 
mortgage  the  title  of  Elma  Callis  and  hus- 
band was  divested  out  of  them  and  revested 
In  the  said  J.  Y.  Stewart,  Sr.  The  plaintiffs 
In  their  petition  do  not  allege  tbe  presenta- 
tion of  the  vendor's  Uen  notes  to  the  admin- 
istrators of  the  estate  of  J.  Y.  Stewart,  and 
In  lien  thereof  state:  "That  the  amount  of 
the  Indebtedness  herein  sued  for,. which  the 
estate  of  J.  Y.  Stewart,  deceased,  will  ulti- 
mately be  bound.  If  any,  in  satisfaction  of 
the  indebtedness  herein  sued  on,  Is  an  Indef- 
inite amount,  and  cannot  for  said  reason  be 
intelligently  presented  to  the  administrators 
of  the  estate  for  allowance  and  payment 
until  after  the  sale  of  the  above-described 
property  under  the  foreclosure  proceedings." 
The  administrators  denied  liability  of  the 
estate  as  to  one  of  the  notes;  also  specially 
pleading  that  the  proceeds  of  sale  be  applied 
to  the  judgment  against  them  as  adminis- 
trator, and  in  the  event  the  sale  of  the  land 
is  insufficient  to  pay  the  judgment  that  they 
have  judgment  against  their  codefendants 
for  the  full  amount,  with  a  demand  for 
subrogation.  Judgment  was  entered  by  the 
district  court  of  Scurry  county  against  the 
administrators  of  said  estate,  as  well  as 
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against  the  makers  of  the  notes,  and  the 
said  John  B.  Smith  as  Indorse  upon  the 
same;  the  administrators,  the  only  d^nd- 
ants,  appealing  In  said  canse. 

[1,  >]  First  The  administrators,  ai^lants 
her^n,  assign  **thHt  the  district  court  erred 
In  granting  Judgment,  *  *  *  tor  the 
reason  that  tbere  was  no  evidence  show- 
ing that  the  notes  sned  on  and  used  as  a 
basis  €i  this  cause  of  action  b7  plaintiff 
were  ever  presented  to  the  administrators 
of  the  estate  of  J.  Y.  Stewart,  deceased, 
prior  to  the  time  of  filing  Oils  suit,"  clearly 
presmtlng  the  Issue  In  this  character  of  an 
action  InTolTlng  dlffwent  litigants,  and  the 
ri^ts  of  other  imrtles,  whether  the  district 
court  has  Jurisdiction  to  render  Judgment 
upon  ttie  notes  to  foreclose  the  Toador's  Uen 
and  order  a  sale  of  ttie  property  for  that 
purpose  without  presenting  them  to  the  ad- 
ministrators. 

Second.  The  amount  of  the  liquidated  de- 
mand In  this  case  Is  $2,860,  which,  if  it 
were  only  the  simple  adjudication  of  a  debt 
and  Uen  a^lnst  an  estate,  the  claim  would 
necessarDy  have  to  be  presented,  and,  if  al- 
lowed, would  be  dominated  by  the  probate 
statutes  and  the  county  court  We  think 
It  Is  dear  from  the  authorlttes  in  this  state 
that,  If  the  probate  court  Is  unable  to  admin- 
ister the  rls^ts  of  the  parties  where  they 
are  so  correlated  to  the  cause  of  action  as 
that  the  strict  court  would  be  the  proper 
forum  for  the  administration  of  the  reme- 
dies as  affecting  the  different  and  confiictlng 
rights  of  the  parties,  the  probate  court 
would  be  devoid  of  Jurisdiction,  and  that  of 
the  district  court  would  attach.  In  this  mat- 
ter it  la  clear  that  tiie  plaintiff  would  have 
been  unable  In  the  probate  court  even  If  the 
administrators  had  allowed  the  vendor's  Uen 
notes  as  a  dalm  against  the  estate,  to  have 
obtained  Judgment  against  ESma  Chills  and 
her  husband,  the  makers  of  the  notes,  and 
against  John  B..  Smith,  who  indorsed  the 
same  before  the  trana^  by  J.  Y.  Stewart 
Sr.,  to  Mrs.  Webb,  having  no  Jurisdiction 
over  that  part  of  the  aubject-matta  of  the 
suit  Again,  the  probate  court  would  have 
been  devoid  of  Jurisdiction  fOr  ttie  purpose 
of  rendering  Judgmwt  In  fovor  of  the  ad- 
ministrators in  this  matter  as  against  Blma 
Callla  and  her  husband  on  account  of  surety- 
ship of  tlie  deceased,  J.  Y.  Stewart  While 
this  question,  so  far  as  we  are  able  to  ascer- 
tain, upon  an  Investigation  of  the  authori- 
ties, has  ever  been  directly  decided,  and 
w^Ue,  of  course  it  has  been  definitely  de- : 
elded  in  this  state  from  the  lime  of  Robert- 
son V.  Paul,  16  Tex.  472,  that  a  vendor's 
Uen  should  t>e  enforced  in  the  probate  court 
although  it  bas  preference  and  priority  over 
all  claims  with  reference  to  the  particular 
securl^,  however,  it  seems  to  us  that  In  a 
matter  of  this  kind,  where  there  arise  con- 
fiictlng Interests,  and  the  adjustmoit  of  dif- 
ferent equities  for  adjudication,  and  the  en- 
forcement of  substantive  rights  whidx  the 


probate  court  separate  and  distinct  from 
the  oifOrcanent  of  the  vendor's  Uen,  Is  un- 
able to  adjudicate,  that  under  llie  statute 
and  under  the  oonsHtntlon,  with  reCsrence 
to  the  residuary  Jurisdiction  of  the  district 
court  that  necessarily  that  court  in  dils 
character  of  a  case  had  the  JnrisdieUon. 
The  Court  of  CMl  Appeals,  in  the  case  of 
National  Guaranty  Loan  &  Trust  Co.  v.  Vly, 
29  Tex.  OIv.  App.  538,  60  S.  W.  281,  where 
the  matter  was  also  sharply  presented  with 
r^erenoe  to  the  enforcement  of  llois  and 
the  adjustment  of  equities,  where  ttie  tqto- 
bate  statute  had  not  bem  compUed  vrlth  as 
to  Institution  of  the  suit  within  90  days 
after  the  aUomnce  of  the  dalm  by  the  ad- 
ministrator, said:  **AppelIant8  sou^t  in 
this  suit  to  enforce  Its  several  Uens,  and  to 
adjust  the  equities  of  aU  parties  In  the 
property  covered  by  same,  as  w^  as  to 
establish  its  claim  against  tba  estate  of 
JeasCl  uptm  the  contract  of  guaranty.  It  is 
clear  that  the  relief  to  whldi  appellant  was 
entitled  vras  b^ond  the  power  of  Hie  county 
court  to  grant  and,  such  being  the  case,  we 
do  not  think  it  was  necessary  or  propee  for 
the  daim  against  the  estate  of  Jess^  to 
have  been  presented  to  the  administrator. 
Appellant  was  entitled  to  fuU  rell^,  and  he 
was  not  required  to  abandon  any  portion  of 
his  canse  of  actlw,  or  to  divide  same,  and 
sedE  relief  in  the  probate  court  on  one  por^ 
tlon  and  In  the  district  court  on  anothw. 
Beli«  oompeUed,  in  ordor  to  obtain  fnU  re- 
lief to  sue  the  administrator  in  the  district 
court  r^rdless  of  whether  the  daim 
against  Om  estate  upon  the  guaranty  had 
been  allowed  by  the  administrator,  appdlant 
was  not  required  to  present  sndi  dalm  for 
allomtnce.**  WhUe  In  tliat  case  the  properly 
upon  whidi  the  lien  was  sought  to  be  en- 
.forced  was  not  in  the  estate,  the  prlndple 
enunciated  by  that  court,  we  believe,  is  ap- 
plicable to  the  question  at  Uie  maintmanee 
of  the  Jurisdiction  of  the  district  oonrt  in 
this  cause,  for  the  reason  that  It  wotOd  be 
peculiarly  Inequitable  and  in  vlolatton  of 
the  prlndple  condemning  the  multiplicity  ot 
salts,  and  the  symmetry  of  the  law  upon 
that  subject,  to  compd.  this  litigant  to  resort 
pleoemeal  to  different  Jurisdictions  for  tlie 
attainment  ^  one  end;  and  tlie  residuary 
clause  of  the  Obnstltntlon  as  to  the  Jurisdic- 
tion of  the  district  court  would  apply.  If 
in  this  case  the  dalm  had  been  presented 
and  allowed  against  the  estate  unleas  Om 
claimant  temporarily  or  permanently  waived 
his  righto  as  against  otbere  (wfaldi  actlim 
might  become  disastrous  as  to  dalmanfs 
rlghta),  the  coui^  court  eould  not  fbea  have 
entertained  the  Jurisdiction  to  have  enforced 
the  rights  and  remedies  of  aU  parties.  It 
s<^  the  presentation  to  the  adminlstntors 
was  unnecessary.  The  Supreme  Court  said 
in  the  case  of  George  v.  Byon,  Admiidstrat- 
or,  94  Tex.  821,  60  S.  W.  428,  whers  the 
question  was  certified  whether  the  district 
court  had  Jnrisdlctlfm  to  try  the  qactCton  <ME 
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tbe  TalldltT  of  the  deed  In  trust  there  In- 
vdTed:  "In  such  cases,  however,  the  claim- 
ant may  have  sane  legal  or  equitable  right 
•connected  with  his  daim  for  the  adjudica- 
tion of  which  the  powttv  of  the  probate 
•court  are  Inadequate  and  for  the  enforce- 
ment of  which  suit  may  be  maintained  in 
tbe  district  court  Ghnnon  McDaniel, 
snpra."  46  Tex  S08.  And,  fhrttwr,  tliat 
-court  said:  "This  mnCh  may  be  said  of  the 
Jurisdiction  arising  out  of  the  plaintiffs* 
cause  of  acd<m.  It  may  be  true  also  that 
the  defttidant  In  bar  own  right  had  an  inde- 
p»ident  cause  of 'action  against  plalntUT  to 
free  tbe  hcnnestead  of  the  asserted  Vm,  of 
whldi  tbe  district  court  had  jurisdiction 
when  asserted  by  oross-petttlon.  Groesbeck 
T.  OroeabetA^  78  Tex.  <tM  [14  S.  W.  792],  and 
«nthorltieB  dted."  Of  course,  tbe  Supreme 
•Oonrt  was  <mly  ai^lying  the  language  to  the 
facta  in  that  snit,  but  we  think  the  language, 
ns  tbe  announcement  of  a  prlnc^le,  is  ap- 
plicable hne.  The  estate  in  this  suit  "had 
an  indepoident  cause  of  actimi"  against 
■some  of  tbe  other  deCraidants,  and  tbe  rlgbt 
-of  subrogation  growing  out  of  snretyBhlp 
wbiA  the  county  court  could  not  possibly 
-Miforce;  and  it  is  discernible  in  this  case 
that  the  rights  of  different  parties  could  be 
affected  and  pr^udlced  by  delay  resultant 
bgr  a  dlrlsltm  of  jurisdiction  OTer  different 
interests  growing  out  of  the  same  state,  If 
required  to  be  enforced  by  a  nilltUng  of 
actton& 

[S]  Third.  TbB  ^pellants  also  complain 
that  the  judgment  ot  the  dlstrtet  court  In 
this  matter  should  be  certified  to  the  probate 
court  for  Its  mforcement,  In  the  eroit  we 
overrule  tbe  other  contaktkm  as  to  the  pres- 
tfitatlon  to  tbe  admlnlstratras,  on  the  prop- 
<Mitlon  that  no  ^court,  exo^  tbe  county 
conrt,  has  a  rl^t  to  divest  title  in  real  estate 
out  ut  the  estate  of  decedmta,  and  the  <a6er 
•of  sale  should  Issue  out  of  that  court,  and 
even  though  tike  district  court  have  exclu- 
sive jurisdiction  over  the  suit  In  this  dis- 
tinct proceeding,  If  tbe  Jurisdiction  of  the 
■district  court  attaches,  we  think  it  is  to  be 
Invoked  practlcaUy  for  all  purposes,  for  tbe 
reason  that  upon  examination  of  the  statutes 
wtUi  refwenee  to  tbe  divestiture  of  title 
and  mforeanent  of  clalma,  tbls  character  of 
Judgment  we  think,  clearly  is  not  within 
tlie  purview  of  tlie  artldes  of  those  statutes 
for  that  purpose.  The  rights  of  Smith  and 
■defendants  Chilis  are  Just  as  prominent  and 
enbetantive  as  tbe  r^ts  ot  tbe  estate;  they 
have  equities  with  reference  to  this  estate, 
and  tbe  defendant  Smith  also  would  be  dear- 
ly entitled  to  subrogation  under  certain  con- 
■dltions,  and  the  kind  and  eharactnr  of  sale 
Gontonplated  by  tlie  probate  statutes  being 
to  some  extent  different  tnta  tbe  order  of 
sale  following  a  judgmwt  in  the  dlsbrict 
■court  we  can  see  no  reason  why  the  dis- 
trict court  in  furtherance  of  tbe  execution 
of  Ida  Jndgmmt  should  not  Issue  tbe  order 


of  sate,  and  A  sale  to  be  made  thMenndw, 
and  Hut  tbe  Ind^tendent  parties  in  this 
suit  on  account  of  their  rlj^ta,  affected  by 
tbls  litigation  have  that  ri^t  without  their 
equities  being  affected  by  tixe  probate  stat- 
utes with  r^renoe  to  tbe  order  of  sale  con- 
templated In  those  enactments.  Articles 
3488,  8489,  8494,  3495,  8496.  New  Bevlsed 
Statutes. 

[4]  Fourth.  Hvw&ret,  whoiever  the  rights 
of  Smith  and  OalUs  are  eliminated  with  ref- 
erence to  tbls  estate,  the  district  court  has 
no  rl^t  by  its  writ  to  subject  other  portions 
of  the  estate  of  J.  Y.  Stewart  upon  a  defi- 
ciency judgmoit  and  execution  based  upon  It 
The  rl^te  of  the  estate  In  the  event  ot  sndi 
a  demand  arise  and  the  district  court  would 
have  no  il^t  to  Impound  the  remainder  of 
the  estate  for  that  punpose;  the  mattw  of 
costs,  priority  ot  claims,  allowances,  if  any, 
bring  into  existence  the  probate  statutes, 
and  the  jurisdiction  of  ttw  probate  court 
for  the  mforcement  of  sndi  a  deficiency 
judgment  as  an  independent  demand  against 
said  estate  would  arise ;  and  It  is  adjudged 
by  this  oonrt  that  tbe  provision  f6r  execu- 
tion tox  the  satls&ctlon  of  any  unpaid  bal- 
ance iqwn  the  Judgment  is  not  applicable  as 
a  writ  for  the  enft>rcement  of  same  against 
said  estate,  and  to  that  extent  only  tbe  judg- 
ment of  the  lower  court  is  reformed. 

AU  asedgnments  are  overruled  except  as 
to  tbe  extent  Indicated,  wher^n  we  reform 
the  judgment  and  the  judgment  of  the  trial 
court  is  in  all  other  respects  affirmed. 


WHARTON  V.  nDBLITT  MUT.  LITE  INS. 
GO.  or  PHILADELPHIA. 

(Court  of  Civil  Appeais  of  Texas.  Dallas. 
April  6,  1913.    Behearing  Denied  Hay 
3,  1913.) 

L  Pbincipal  and  Subbtt  (S  23*)— Existbnob 
or  Relation— GoKiBAOTs— Execution. 
An  agency  contract  of  a  life  inanrance 
company  contained  on  the  back  thereof  rules 
reciting  that  the  agent  must  fucniah  a  bond 
with  two  sureties,  and  a  statement  with  refer- 
ence to  their  fioaQcial  responsibility.  A  bond 
executed  by  the  ^ent  and  one  surety  had 
printed  at  the  bottom  thereof  a  "notice  to  aore" 
ties"  that  not  less  than  two  sureties  were  re- 
quired. The  surety  had  not  read  the  rules  and 
did  not  rely  on  the  notice.  Tbe  company  had 
no  knowledge  of  the  representationa  by  the 
agent  to  the  surety  that  another  surety  would 
be  procured  before  deliveriog  the  bond ;  nor  had 
the  compauy  authorized  the  making  of  auch  rep- 
resentations. Held,  that  tbe  company  accept- 
ing the  bond  signed  by  hut  one  surety  could  hold 
the  surety ;  it  not  being  bound  by  the  represen- 
tations of  the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  46-M ;  Dec.  Dig.  g  23.*] 

2.  Pbincipal  and  Sueett  (J  23*)— Existbkci 
OF  Rblation—Contbact*— Execution. 
One  signing  an  obligation  as  surety  on  con- 
dition that  another  shall  also  sign  it  la  not 
bound  when  the  other  does  not  sign  it  and 
when  the  obligee  has  notice  of  the  condition, 
but,  where  the  obligation  is  delivered  to  an  ob- 
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ligee  who  has  no  knowledge  of  the  condition, 
the  mret7  is  liable. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Di^,  g{  45-54;  Dec.  Dig.  S  23.*] 

S.  Pbincipal  and  Subett  d  101*)  —  Dis- 

CBABOE  OF  SUHETT — MODIFICATION  OF  CON- 
TRACT. 

A  surety  on  a  bond  which  binds  him  to  all 
chaDgea  or  modificatioos  made  in  the  contract 
between  the  obligor  and  obligee  is  not  dischai^- 
ed  from  liability  because  of  material  modifica- 
tions. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  ied-180;  Dec.  Dig.  $ 
101.*] 

4.  LiuiTATioN  OF  Actions  {|  47*)— Actiohs 
ON  Bonds — IjTHITATIONs. 

Where  the  relation  of  employer  and  em- 
ploy^  was  severed  by  the  employer's  refusal  to 
make  advances  provided  for  in  the  contract,  and 
the  employ^  ceased  to  work  for  the  employer, 
the  contract  was  terminated  and  limitations 
began  to  run  on  a  bond  given  by  the  employ^ 
conditioned  on  his  accounting  for  all  moneys  re- 
ceived by  him,  and  an  actioQ  on  the  bond 
brought  more  than  four  years  thereafter  was 
barred  by  limitations,  Uiough  the  employ^  owed 
the  employer  money. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  ||  254-258;  Dec.  Dig. 
I  «■•] 

5.  LiuiTATioir  OF  Actiohb  a  199*)— Actions 
ON  Bonds— LniiTATiONB. 

Whether  an  action  on  a  bond  conditioned 
on  an  employ^  accounting  for  moneys  received 
by  him  was  begun  within  four  years  after  the 
termination  of  the  employment  held,  under  the 
eridenee,  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Celt  Dig.  H  727-730;  Dec.  IHg. 
I  199.*] 

Appeal  from  District  Courts  Grayson  Coun- 
ty;  W.  M.  Peck,  Judge. 

Action  by  the  Fidelity  Mutual  Life  Inemr- 
ance  Company  of  Philadelphia  against  J.  H. 
Wharton.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
tor  new  trial  on  a  single  1ssq& 

Jesse  F.  Holt,  of  Sherman,  for  ai^llant 
Hamik  P.  Abuey  and  Head,  Smith,  Har^ 
Maxey  &  Head,  all  of  Sherman,  Ll  J.  Polk, 
Jr.,  of  BrownsTlIle,  and  Jonea  ft  HasseU,  of 
Sherman,  for  ai^llee. 

RAINET,  a  J.  W.  a  Wliarton  was  the 
agent  of  the  Fidelity  Mutual  life  Insar^ 
ance  Company  of  PbUadelphla,  and  as  Buch 
executed  a  bond  in  the  sum  of  $700,  con- 
ditioned, among  other  things,  for  the  fattb- 
fol  performance  of  his  duties.  J.  H.  Wbai^ 
ton  ^gned  said  bond  as  the  only  surety 
thereon.  W.  O.  Wharton  failed  to  pay  over 
moneys  claimed  to  be  doe  appellee  by  him, 
and  amiellee  sned  to  recover  the  amount  of 
said  bond,  allying  insolvency  of  said  W.  C 
Wliarton,  eta 

Defendant,  after  a  general  denial,  pleaded 
spedflcally  under  oath  tliat  he  was  not  li- 
able, because:  (1)  Under  the  terms  of  the 
written  contract  of  employment  spedflcally 
referred  to  and  in  eHect  adopted  in  the  bond, 
it  was  agreed  by  the  appellee  that  it  would 
require  at  least  two  sureties  on  said  bond. 


with  a  statement  as  to  the  financial  reqponsi- 
bility  of  each,  before  It  would  be  accepted, 
and  that.  In  additton  to  the  provisions  of 
the  contract,  appellee  had  given  express- 
notice  to  appellant  that  it  would  require  at 
least  two  sureties,  and  that  sndi  notice 
was  Inserted  In  the  foce  of  the  bond  Itself 
and  that,  in  violation  of  the  contract  for  two 
sureties  and  in  violation  of  the  express  no- 
tice in  the  bond  that  two  sureties  would  be- 
required  t)efore  acceptance,  appellee  had 
accepted  the  bond  with  only  ai^llant  as 
surety ;  (2)  that  the  principal.  W.  C  Whar- 
ton, had  expressly  promised  to  get  anoth» 
sure^  before  delivering  the  bond  to  appellee^, 
and  represented  that  the  same  would  not  be 
accepted  without  at  least  two  sureties,  all  of 
which  were  known  to  appellee,  and  that 
with  this  knowledge  it  accepted  the  bond 
with  only  one  surety,  without  appellant^s 
knowledge  and  conamt;  (3)  that  the  con- 
tract provided  that  only  the  sum  of  (18  per- 
week  should  be  advanced  to  said  W.  G. 
Wharton,  and  that  for  traveling  expenses, 
but  that  after  the  bond  was  delivered  to- 
appellee  the  said  contract  was  matraially 
altered,  or  deviated  from.  In  that  an  agree- 
ment was  made  to  advance  much  more  than 
¥18  per  we^  and  for  other  than  traveling- 
expenses  and  for  purposes  not  anthorixed  by 
the  contract  and  such  advances  made;  (4) 
that  the  amount  involved  was  less  than  the 
Jurisdiction  of  the  court;  and  (6)  the  four 
years  statute  of  limitation. 

By  supplemental  pleadings,  after  a  gen- 
eral denial,  appellee  pleaded  specially  that 
under  the  laws  of  Arkansas,  where  It  was- 
alleged  the  bond  was  perfonnable,  appellant 
became  liable  absolutely  under  the  bond  and 
could  not  be  heard  to  doiy  liability  or  to 
plead  any  matter  of  fbct  a^Bjdng  a  CMidition 
to  his  liability  as  surety.  A  trial  was  had 
before  a  Jury,  and  a  verdict  by  direction  of 
the  court  and  a  Jndgm^t  were  rradered  In 
favor  of  the  app^lee  for  the  amount  of  the 
bond,  and  J.  H.  Wharton  appeals. 

[1]  A^iiellant  con^lains  of  the  refusal  to- 
give  the  fbllowlng  dia^:  "At  the  instance 
of  the  defendant  the  Jury  Is  Instructed  as 
follows:  mie  ctmtract  and  bond  In  Uiis 
case  are  for  the  court  to  construe.  The  con- 
tract dated  March  22,  1901,  obligated  the 
plalnUtf  to  require  two  snxetles  upon  any 
bond  ^y&n  by  the  said  W.  C  Wharton,  and 
obligated  him  to  procure  two  sureties  there- 
on, with  statement  as  to  financial  responai- 
bUity  of  each.  This  contract  was  in  exist- 
ence when  the  defendant  signed  sold  bond 
and  is  referred  to  in  said  bond.  Dndw  the 
law  the  plaintiff  had  no  rii^t  to  waive  the 
requirement  of  two  sureties  after  defendant 
had  sUcued  said  bond,  without  his  oonsoit, 
and  the  undlspnted  proof  shows  that  he  did 
not  consent  to  acc^ting  said  bond  with  imly 
one  surety,  and  you  are  therefore  Instmcted 
to  find  a  verdict  for  the  d^endant' " 

The  signature  of  J.  H.  Wharton  to  the 
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bond  as  surety  w&s  procured  by  W.  C.  Whar- 
ton. The  bond  was  conditioned:  "That  If 
the  above-botinden  prin<dpal,  W.  C.  Whar- 
ton, of  Texarlcaaa,  Ark.,  his  heirs,  execntors, 
administrators,  or  any  of  them,  shall  well 
and  truly  promptly  pay,  or  cause  to  be  paid, 
nnto  the  above-named  the  Fidelity  Mutnal 
life  Insurance  Company,  or  Its  legal  repre- 
Bentatires,  any  and  all  moneys  which  may 
come  into  his  hand  as  agent  of  or  for  said 
company,  and  shall  pay,  or  cause  to  be  paid, 
to  said  company  all  loans  or  advances  made 
to  him  by  said  company  on  account  of  future 
commissions  or  otherwise,  shall  not  incur 
any  Indebtedness  for  advertising,  office  rent, 
purchase  of  supplies,  or  for  any  matter  or 
thing  whatsoever  in  the  name  of  the  com- 
pany, without  the  written  consent  of  the 
president,  and  shall  and  do  in  all  things 
well  and  truly  observe,  fulfill,  and  keep  all 
and  singular  the  articles,  clauses,  provisions, 
conditlonB,  and  agreements  whatsoever, 
which,  on  the  part  of  the  said  W.  C  Whar- 
ton, are  or  ought  to  be  observed,  performed, 
fnlfiUed,  and  kept,  comprised,  and  mention- 
ed in  any  or  all  contracts  or  agreements 
heretofore  or  hereafter  made  between  him 
and  the  said  Fidelity  Mutual  life  Insurance 
Company,  or  its  represoitative,  according  to 
the  purport,  true  intent,  and  meaning  of  the 
same,  or  contained  and  mentioned  In  any 
change  or  modification  of  the  same,  then 
this  obligation  to  be  null  and  void,  or  else 
to  remain  in  full  force  and  virtue." 

The  bond  was  printed,  and  there  was  space 
left  for  the  signatures  of  three  sureties,  and 
thereunder,  at  the  bottom,  was  printed  this 
notice:  "Notice  to  Sureties.— Not  less  than 
two  sureties  are  required  in  every  case,  bat 
tt  is  expressly  understood  that  Individual 
as  well  as  joint  liability  attaches  from  date 
of  signature."  On  the  back  of  the  agency 
contract,  between  ai^llee  and  W.  O.  Whar- 
ton, was  printed  certain  "rules,  r^nlations, 
and  instructions,"  which  were  evidently  for 
the  guidance  of  agents,  and  among  them  was 
this:  "Eighth.  All  agents  are  required  to 
fornish  a  good  and  sufficient  bond,  with  at 
least  two  sureties,  and  a  statement  with  ref- 
erence to  the  financial  responsibility  of  the 
sureties  must  accompany  every  bond." 

Thwre  is  no  evidence  by  appellant  that  he 
ever  read  the  rules  on  the  contract  of  W. 
C.  Wharton  with  appellee,  or  relied  on  the 
notice  in  regard  to  the  requirement  of  two 
sureties  on  the  bond,  nor  does  he  say  that 
the  procnrlng  of  one  other  surety  was  a 
condition  upon  which  he  signed  the  bond, 
and,  if  so,  thwe  was  no  proof  that  appellee 
had  knowledge  of  the  representations  claim- 
ed to  have  been  made  to  appellant  by  W.  O. 
Wharton  In  reference  to  procuring  other 
sureties,  or  that  appellee  had  authorized  the 
mflfr^Pg  of  said  representations.  The  evi- 
dence, we  think,  straws  that  appellee  did 
nothing  by  which  appellant  was  deceived  or 
that  caused  him  to  be  deceived  In  signing 
tlM  buuL   The  fact  that  It  had  a  role  xa- 


qulring  two  or  more  sureties  on  a  bond  was 
for  its  own  protection,  and  not  for  the  benefit 
of  those  who  might  sign  as  sureties,  and 
when  appellant  signed  the  bond  he  did  so 
at  his  own  risk.  The  company  was  not 
bound  by  the  representations  of  W.  C.  Whar- 
ton, as  he  was  not  representing  the  company 
in  getting  the  bond  signed,  but  was  working 
for  himself  in  order  that  he  might  retain 
the  position  of  solicitor  for  the  company. 

[2]  The  authorities  hold  that  a  party  sign- 
ing an  obligation  as  surety  on  the  condition 
that  another  is  also  to  sign  It,  and,  if  that 
other  does  not  sign  it,  he  is  not  bound  there- 
on when  the  obligation  is  delivered,  and  the 
obligee  has  notice  of  the  condition  upon 
which  the  surety  signed  it  But  when  the 
obligation  is  delivered  to  the  obligee,  and 
he  has  no  knowledge  of  the  conditions  upon 
whldi  the  surety  signed  it,  the  surety  Is 
liable  and  cannot  defeat  the  obligation  on 
the  ground  that  the  condition  was  not  com- 
piled with.  Bopp  V.  Hansford,  18  Tex.  Glv. 
App.  340,  45  B,  W.  748;  C^mberlaln  v. 
Hodgetts,  99  S.  W.  162;  Frendi  v.  Sltks, 
62  Tex.  Civ.  App.  427,  114  a  W.  691. 

In  the  case  of  French  v.  Hicks,  supra, 
cited  by  appellant  in  support  of  Ills  position, 
this  court  held  that  the  surety  was  not  lia- 
ble, but  In  that  case  the  bond  had  a  stipula- 
tion that,  if  there  were  three  sureties  sign- 
ing the  bond,  it  was  to  be  binding,  and  "not 
otherwise."  This  clause  being  a  part  of  the 
bond,  it  was,  by  Its  very  terms,  inoperative, 
and  the  obligee  was  bound  to  take  notice 
thereof,  ^e  case  at  bar  is  a  different  case. 
Wblle  appellant  had  notice  that  appellee 
had  a  rule  to  require  two  or  more  sureties, 
it  had  the  right  to  waive  that  requirement 
and  accept  the  bond  with  one  surety  thereon. 

Appellant's  second  assignment  presents 
virtually  th'e  same  questions  as  that  dis- 
cussed under  the  first  assignment,  and,  as 
what  we  have  said  under  that  asedgnment 
applies  with  equal  force  to  this  one  we  deem 
it  only  necessary  to  say  here  that  the  as- 
signment is  not  well  taken. 

[3]  The  next  assignment  relates  to  the  re- 
fnsal  of  a  special  charge  on  the  qu^lon  of 
the  change  of  the  contract  of  appellee  and' 
W.  C  Wharton  after  the  execution  of  the 
bond,  which  diange  was  the  allowance  of 
$25  per  week  advancement  for  traveling 
expenses,  instead  of  $18  per  week,  as  stated 
in  the  contract  The  appellant  is  in  no  posi- 
tion to  complain  along  this  score,  for  the 
appellee  In  the  bond  signed  by  appellant  made 
provision  for  this  condition  by  binding  him 
to  all  changes  or  modifications  made  In  the 
contract  between  W.  C.  Wharton  and  the 
appellee.  Being  thus  bound,  appellant  is 
liable  for  such  changes.  We  understand 
the  general  rule  of  law  to  be  that  when  a 
material  change  is  made  In  a  contract  with- 
out the  consent  of  the  surety  It  will  avoid  a 
contract  as  to  him,  but  not  as  In  this  case, 
where  the  surety  agreed  that  changes  could 
be  made.   This  and  the  fourth  assignment 
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relating  to  the  same  subject  are  overruled. 

[4, 1]  Thla  brings  as  to  the  question  of 
limitation  pleaded  by  appellant  The  appel- 
lant requested  tlie  court  to  charge  as  follows, 
wblcb  was  refused:  "Tbis  suit  was  filed 
February  18,  1911.  If  you  find  from  the 
evidence  that  W.  0.  Wharton's  conjtract  was 
terminated  with  plaintiff  (that  Is  to  say, 
plaintiff  ceased  making  advancements  to 
pay  traveling  expenses  of  W.  C.  Wharton, 
and  W.  C-  Wharton  ceased  working  for 
plaintlfT  under  said  contract  prior  to  Feb- 
ruary 17,  1907)  you  will  find  for  defendant" 
The  testimony  on  this  issue  was  as  follows: 

W.  a  Wharton  testified:  "I  do  not  re- 
member the  exact  date  I  quit  working  for 
them,  but  think  the  date  the  last  advance  of 
$2,000  was  made  was  about  when  I  quit,  and 
It  Is  dated  December  14,  1006.  The  last  two 
weeks  that  I  worked  for  the  company  I 
spent  at  Plummervllle,  Ark.  When  I  failed 
to  receive  a  check  for  my  expenses,  I  wrote 
to  Mr.  Bright,  but  received  no  answer.  Then 
I  wrote  him  a  second  letter  asking  him  to 
send  check,  but  received  no  answer.  Then 
I  called  him  by  t^phone  and  asked  him 
why  he  had  not  sent  check,  and  he  told  me 
be  had  instructions  to  make  no  further  ad- 
vances to  me.  I  have  never  received  a  let- 
ter from  the  company,  nor  any  one  repre- 
senting the  company,  relative  to  their  refusal 
to  make  further  advancem^ts  to  me,  and 
have  never  written  a  letter  to  the  company, 
nor  any  r^reeentatlve  of  the  company  r^- 
ative  to  the  matter.  When  Mr.  Bright  told 
me  in  our  conversation  over  the  telephone 
that  no  farther  advancements  would  be 
made,  our  contract,  of  course,  was  terminat- 
ed, as  I  could  not  work,  without  sufficient 
funds  to  meet  my  expenses.  I  do  not  re- 
member the  exact  date  on  which  I  ceased 
working  for  the  plaintlfT,  but  think  it  was 
in  December,  1006,  or  January,  1907.  I 
ceased  working  for  the  company  at  this  time 
because  the  company  failed  and  refused  to 
make  further  advances  with  which  to  meet 
my  expenses,  and  this  terminated  the  con- 
tract Prior  to  this  time  they  bad  not  ceased 
making  me  the  weekly  advances.  I  quit 
working  about  two  weeks  from  the  time  I 
received  the  last  check  from  plaintiff  for 
expenses." 

B,  C  Bright,  appellee's  state  manager,  tes- 
tified: "He  did  not  sever  his  relations  with 
the  plaintlfT,  but  we  did  not  renew  his  cer- 
tificate of  authority.  He  defaulted  the  con- 
dition of  bis  bond,  and  we  were  first  ap- 
prised of  this  about  March  1,  1907.  I  mean 
wheU'  I  say  the  contract  was  not  formally 
terminated  that  we  did  not  ■  give  him  the 
30  days'  notice  required  In  the  contract  and 
he  did  not  give  us  the  30  days'-  notice.  The 
contract  has  not  yet  been  terminated.  We 
ceased  making  advancements  to  cover  travel- 
lug  expenses  in  T>ecember,  1906.  He  wanted 
us  to  continue  making  advancements  of  trav- 
eling expenses,  but  we  refused  to  advance 


any  further  money  to  cover  traveling  ex- 
penses and  explained  to  him  the  reason. 
Tbis  was  In  December,  1006.  That  is  when 
the  last  advanc^ent  of  $2S  per  week  3ras 
made,  but  we  advanced  him  $16  January  2S» 
1907.  That  was  for  expenses,  or  for  account 
of  expenses.  He  called  me  up  over  the  phone 
and  was  continuing  his  work  and  asked  me 
to  send  him  $15;  that  he  needed  It  so  he 
could  get  out  and  get  business.  That  is  the 
Item  In  the  account  of  date  January  25,  1907. 
Draft  $15.  Ttiat  is  the  last  advance  made 
to  him  to  cover  traveling  expenses.  Other 
Items  In  the  account  bearing  date  of  March. 
1907,  were  some  unfinished  business  lie  had 
on  hand  at  the  time.  Adjustments  of  out- 
standing business.  He  may  have  had  notes 
due  or  to  become  due  In  the  hands  of  the 
company,  and  he  certainly  had  a  few  policies 
even  at  that  time  that  he  had  not  dlsiposed 
of.  There  is  a  credit  some  time  In  Mardi, 
1007,  of  $130  which  was  unfinished  bnslneas 
which  he  had  written  prior  to  January  2&, 
1907." 

This  evidence  raises  an  Issue  that  ahonld 
have  been  submitted  to  the  Jnzy  tar  fbsir 
determination. 

If  the  relation  of  employer  and  employ^ 
had  been  severed,  as  stated  by  W.  C  Whar- 
ton, by  appellee  refusing  to  make  the  ad- 
vances provided  for  In  the  contract,  and 
Wharton  had  ceased  to  work  for  the  com- 
pany, the  contract  was  then  terminated,  and 
the  statute  of  limitation  began  to  run,  and 
the  fact  that  Wharton  owed  appellee  money 
does  not  affect  the  question. 

As  all  of  the  questions  raised  In  the  case, 
except  Umt  of  limitation,  are  her^n  decided 
against  appellant,  the  trial  court  need  not 
try  any  other  question  hut  that  of  limita- 
tion, and  the  cause  Is  reversed  and  r«iuinded 
Cor  the  trial  of  that  Issue. 


TEXAS  MIDLAND  B.  B.  v,  CUMMINS. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
April  B,  1918.  ±teheatiDg  denied  May 
8,  1918.) 

1.  Appeal  and  Ebbob  (H  743,  760*)— Absioh- 
UENTs  OF  Ebbob— Bbief^Rulxs  or  Coubt. 

Where  neither  the  assignments  of  error, 
complaining  of  the  denial  of  a  continaance,  nor 
the  brief  of  appellant  point  out  the  paragrapli 
of  the  motion  for  oew  trial  wherein  the  error 
is  complained  of,  the  assignments  and  brief  do 
not  conform  to  Conrt  of  Civil  Appeals  rules 
24,  25,  31  (142  S.  W.  xii,  ziii),  reUtive  to  pre- 
paring a  cause  for  submisaion  and  the  briefs, 
and  the  assignments  will  not  be  considered. 

[Ed.  Note.— -For  otlier  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2999,  8011,  8006;  Dee. 
Dig.  if  743,  760.*} 

2.  Appeai.  and  Ebbob  <i  748,  7d0*)— AasiOH- 
uBNTs  OF  Ebbob— Bbief— Rules  op  Coubt. 

Where  an  asBignmeDt  of  error  complained 
of  the  refusal  to  sustain  a  designated  parurapfa 
of  the  motion  for  new  trial  on  the  ground  that 
the  verdict  is  contray  to  the  law  and  the  evi-. 
dence,  and  the  brief  of  appellant  showed  tbe 
pages  of  tbe  transcript  where  the  motion  could 
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be  foundj  the  aaaisnmeDt  and  briel  sabstantial- 
ly  complied  with  Court  of  CMI  Appeals  rules 
24.  25,  31  a42  S.  W.  zii,  zUD,  and  the  assign- 
ment will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2009,  3011,  3006;  Dec. 
Dig.  is  743.  760!*1 

3.  Trial  (|  143*)— QuBenon  fob  Jubt— Oos- 

FLICTING  BVIDBNCB. 

Where  tb«  evidence  la  conflicting,  bnt  not 
so  deddedly  one  way  as  to  be  susceptible  of 
bnt  one  just  opinion,  the  court  may  not  with- 
draw the  question  from  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  342.  848;   Dec  Dig.  |  14S.*] 

Appeal  from  District  Cotirt.  Kantmap 
Coanty;  F.  L.  Hawkins,  Judge. 

Action  by  C.  B.  Cummins  against  the  Tex- 
as Midland  Railroad.  From  a  Judgment  for 
plaintiff,  defendant  aiq^eals.  Affirmed. 

Henry  C  Coke,  of  Dallas,  and  Dash^, 
Crnmbaugh  &  Coon,  of  Terrell,  for  appellant 
Lee  B.  Stroud,  of  Kauftnan.  and  Wynne  & 
Wynne,  of  Wills  Point,  for  appellee. 

TALBOT.  J.  C.  B.  Commlns,  the  appellee, 
sued  tbe  ai^tellant,  Texas  Midland  Railroad, 
for  damages  in  the  sum  of  $24,600,  and  al- 
leged that  on  February  9,  1911,  about  6 
o'clock  a.  m.,  he  bought  a  ticket  from  defend- 
ant's agent  at  Paris,  Tex.,  to  Ja<&sanTlIle, 
Tex.,  by  way  of  Kaufman,  Tex;  that  he 
boarded  def^dant's  train  and  became  a  pas- 
senger, but  before  the  train  left  he  went  out 
of  said  train  for  the  purpose  of  getting  a  grip 
he  had  left  in  defendants  depot;  that  he 
got  down  the  car  steps  saf^,  but  when  he 
started  for  the  depot  after  the  grlI^  the  de- 
pot gronnda  being  very  dark,  his  foot,  while 
elevated  In  stei^ring.  stmck  on  ti^  of  a  long 
plank  something  like  a  two  by  ^bt,  which 
seemed  to  him  to  be  set  np  on  edge  as  If 
for  a  curb;  that  this  plank  caused  him  to 
stumble ;  that  the  edge  of  the  ]^ank  was  or 
seemed  to  him  to  be  rounded,  that  Hie  dirt 
or  gravel  or  flUing  of  the  platform  on  the 
Inside  of  the  plank  or  curb  was  gone,  so  that 
there  was  nothing  for  his  toes  to  rest  on; 
that  this  left  him  with  aU  his  weight  resting 
on  one  foot  on  the  topttf  the  edge  of  the  plank 
which  was  several  inches  high  on  the  outside 
next  to  the  cars,  so  that  he  had  to  faU  for- 
ward on  the  idatform  er  bacdcward  off  of  It; 
that  in  strugsling  to  balance  himself  to  avoid 
Calling  either  way  he  fell  backwards  off  the 
platform  with  hla  whole  weight  on  the  foot 
which  had  caught  on  said  i^ank;  that  he  was 
thereby  caused  to  fall  very  hard  with  his 
head  and  shoulders  under  the  edge  of  the 
car;  that  he  was  a  large  man,  and,  all  his 
w^ht  being  thrown  on  one  foot  and  leg,  be 
received  a  great  Injury,  and  his  ankle^  leg, 
and  foot  were  strained  and  qffalned,  his 
knee  was  Injured,  his  hip  strained  and  bruis- 
ed; that  be  bad  thereby  been  made  a  cripple 
for  life;  that,  although  assisted  by  others 
who  came  to  his  rescue,  his  foot  and  ankle 
became  rapidly  worse;  that  he  had  to  stop 


off  at  Kaufman  and  call  In  a  physician ;  that 
he  suffered  great  pain  and  anguish;  that  he 
always  followed  callings  that  required  much 
walking  and  getting  about,  and  that  his  In- 
juries had  disabled  him  from  doing  so  In  the 
future;  that  when  Injured  he  was  a  sales- 
man for  an  Automatic  Jack  Company,  and 
was  earning  $25  per  day  net;  that  he  would 
and  could  have  continued  to  earn  said  sum 
but  for  his  injuries.  Plaintiff  alleged  that 
defendant  was  negligent  in  allowing  said 
plank  to  be  where  It  was;  that  said  plank 
was  too  close  to  the  cars;  that  its  top  edge 
was  round  and  worn;  that  there  was  no  fill- 
ing ^ther  on  the  inside  or  outside  of  said 
plank;  that  the  depot  grounds  were  dark 
and  not  lighted.  Defendant  answered  by 
general  and  special  exceptions,  general  de- 
nial, and  specially  plead  that  its  depot 
grounds  were  sufficiently  lighted,  that  Its 
platform  was  of  brick,  with  smooth,  hard 
surface;  that  the  platform  of  cinders  was 
not  put  down  until  10  days  after  the  acci- 
dent, and  further  that  plaintiff,  while  bother- 
ed and  worried  about  his  grip,  which  he  had 
left  tn  the  depot,  hurriedly  left  the  train, 
going  very  fast;  that  it  was  raining,  the 
steps  slippery  from  the  rain,  and  as  plalntlft 
came  down  said  steps  his  foot  slipped  on 
one  of  said  steps,  and  he  fdl  and  sustained 
his  injuries;  that  said  injuries  to  plaintiff 
were  the  result  of  his  contributory  negli- 
gence In  hurriedly  leaving  the  car  as  afore- 
said. The  case  was  tried  before  the  court 
and  a  jury,  and  the  trial  resulted  In  a  ver- 
dict and  judgment  for  plaintiff  In  the  sum 
of  $2,600,  and  the  defendant  appealed. 

[1]  i&j^llant'B  first  and  second  assign* 
meats  of  error  are  grouped  and  complain  of 
the  courts  actlm  in  overruling  its  arolica- 
tlons  to  continue  the  case  for  the  term  or 
postpone  the  trial  thereof  to  a  latter  day 
of  the  t&nn  at  which  It  was  tried.  N^tber 
of  these  assignments  nor  ttie  brief  point  out 
tb»  paragraph  of  the  dtfmdant's  motion  for 
a  new  trial  wherein  the  supposed  error  of 
the  court  In  refusing  to  postiHme  or  continue 
the  cause  was  complained  of,  and  .the  as- 
signments are  not  thwefore  in  compliance 
with  the  rules  governing  the  preparation  of 
cases  for  submission  in  this  court,  and  not 
entitled  to  eonsidoratlon.  Indeed,  neither 
the  assignments  nor  the  brief  at  any  place 
disclose  that  said  supposed  error  was  called 
to  the  attention  of  the  trial  court  in  defend- 
ant's motion  for  a  new  trial  at  all.  That 
such  an  assignment^  under  amended  rule  24 
and  rules  25  and  31  a42  S.  W.  xll,  xlll), 
should  not  be  considered,  can  hardly  be  ques- 
tioned. This  court  has  declined  several 
times  recently  to  consider  such  an  assignment. 
Bailway  Co.  v.  Ledbetter,  153  S.  W.  646; 
and  Lee  v.  Moore,  158  S.  W.  — ;  t  Brewer 
V.  Blythe  &  Co.,  158  S.  W.  — ;  f  Benton  v. 
Knykendall,  166  S.  W.  — ;  f  Railway  Co.  v. 
White.  158  S.  W.  ;  t  Railway  Co.  v.  Pem- 
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berton,  156  S.  W.  652;  Elmo  Bock  Co.  v. 
Sowders,  155  S.  W.  270,  decided  by  this  court, 
and  not  yet  published.  We  will  say,  however, 
that  It  ai^ars  tbat  this  was  appellant's 
third  application  for  a  contlnnance,  and  that. 
If  the  assignment  was  properly  briefed,  we 
should  be  constrained  to  hold,  under  the 
many  decisions  of  our  appellate  court  upon 
the  subject,  that  the  trial  court  did  not  abuse 
its  discretion  In  the  rulings  complained  of. 

[2, 3]  The  third  and  fourth  assignments 
are  to  the  effect  tbat  the  court  erred  in  fail- 
ing to  sustain  the  seventeenth  paragraph  of 
the  defendant's  second  amended  motion  for 
a  new  trial  filed  July  19,  1912,  which  reads 
as  follows;  "The  rerdlct  of  the  Jury  is  con- 
trary to  the  law  and  the  evidence,  in  tliis: 
that  the  evidence  showed  there  was  no  plank 
on  defendant's  platform  at  Paris,  and  that 
defendant's  said  platform  was  made  of  brick, 
and  was  smooth  and  in  good  condition,  and 
not  made  of  cinders."  This  assignment  does 
not  strictly  comply  with  the  rules.  In  tbat 
the  page  of  the  transcript  where  the  para- 
graph of  the  motion  for  a  new  trial  therein 
referred  to  may  be  found  Is  not  stated  (rule 
SI),  but  we  have  concluded  to  consider  it 
The  paragraidi  of  the  motion  for  a  new 
trial  wherdn  tiie  matter  complained  of  vas 
set  forth  Is  disdoaed  by  the  assignment  and 
the  pages  of  the  transcript  where  uild  motion 
may  be  found  are  given  In  the  brief.  This 
we  regard  aa  a  substantial  compltance  Tith 
the  rales,  or  such  an  effort  to  comply  with 
them  as  entitles  the  assignment  to  consider- 
ation. Texas  Company  t.  Strain,  164  S.  W. 
327  decided  at  this  term,  bnt  not  published. 
Does  the  assignment  point  out  reversible 
error?  We  think  not.  The  question  raised 
by  It  la  one  of  foct,  which  was  properly 
submitted  to  tile  jury  for  their  determination. 
The  evidence  was  conflicting,  but  not  so  de- 
cidedly one  way  as  to  be  susceptible  of  but 
one  just  opinion.  This  being  true,  the  court 
was  not  authorized  to  take  the  question  from 
the  Jury.  Joske  v.  Irvine,  91  Tex.  574,  44.  S. 
W.  1059. 

The  fifth  and  sixth  assignments  of  error 
are.  In  substance,  that  the  court  erred  la 
failing  to  sustain  the  nineteenth  paragraph 
of  the  defendant's  motion  for  a  new  trial  filed 
July  19,  1012,  which  reads  thus:  "The  ver- 
dict of  the  Jury  Is  contrary  to  the  law  and 
the  evidence.  In  this,  that  the  evidence  clear- 
ly shows  that  the  defendant's  platform  at 
Paris  was  sufficiently  lighted  to  enable  pas- 
sengers to  enter  the  cars  without  difficulty," 
Like  the  third  and  fourth  assignments  of 
error,  these  assignments  do  not  strictly  com- 
ply with  the  rules,  but  for  the  reasons  stated 
in  discussing  the  third  and  fourth  assign- 
ments of  error  these  assignments  will  be 
considered,  and  for  similar  reasons  given  for 
overruling  said  third  and  fourth  assignments 
they  will  also  be  overruled.  Whether  the 
"defendant's  E^atform  at  Paris  was  suffldrat- 


ly  lighted  to  enable  passengers  to  enter  the 
cars  without  difficulty,"  or  to  exonerate  de- 
fendant from  the  plaintUTs  charge  of  negli- 
gence In  that  said  platform  was  not  suffl- 
oientty  lighted,  was  an  issue  of  fact  for  the 
Jury.  The  evidence  was  conflicting  on  this 
question,  but  clearly  sufficient  to  require  the 
submission  of  it  to  the  Jury,  and  the  Jury 
having  resolved  It  In  favor  ot  appellee  we 
would  not  be  warranted  In  dlsturbins  their 
verdict. 

Finding  no  reversible  error  In  tlie  record, 
the  judgment  la  affirmed. 


MISSOURI,  K.  ft  T.  RT.  00.  OF  TBXAB  t. 
TATLOE. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
March  29,  1913.    On  Motion  for  Re- 
hearing, May  S,  1913.) 

1.  Appkal  and  Ebbob  (I  216*)— Objectioivb 
Below  — iNSTBUcnoNs—NiCBSSXTT  ov  Bm- 

QUEST, 

If  an  Instruction  in  an  action  sgainst  a 
railroad  for  injuries  at  a  railroad  croesing  was 
defective  in  not  expiesdy  submitting  the  issue 
whether  plaintiff  was  Injured,  the  defendant 
should  have  requested  a  special  diarge  specifical- 
ly submitting  that  issue,  and,  not  having  done 
so,  cannot  object  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ErrorJDee.  Dig.  I  21«;*^ia,  Gent  Dig.  || 
628t  02B.] 

2.  RaXUOADS  a  347*)-CBOBSIIfO  AcczonRB 

—Actions— Adhissioh  or  Evidenck, 

In  an  action  against  a  railroad  company 
for  injuries  by  striking  plaintiff's  wagon  at  a 
street  crossing,  in  which  the  evidence  raised 
the  issue  as  to  whether  the  speed  of  the  train 
proximately  caused  plaintiff's  injuries,  pnblished 
ordinances  problbitiiuc  trains  running  at  a  speed 
exceeding  sfz  miles  an  hoar  were  adiniesible. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Ont  Dig,  U  1124-1137;  Dec.  Dig.  |  847.*] 

On  Motion  for  Rehearing. 

3.  Damages  (8  216*)— Instbuctions—Pcbson- 
al  injdbibs. 

The  court  instructed  in  an  action  against  a 
railroad  company  for  injuries  at  a  street  cross- 
ing that.  If  the  Jury  found  for  plaintiff,  ther 
should  allow  him  such  sum  of  money  "as  win 
DOW  in  cash  reasonably  compensate  blm  for  the 
Injury,  if  any,  he  may  have  received  as  the 
proximate  cause  of  defendant's  nwUgeaice,  if 
any  "  and  might  consider  plaintiflra  lessened 
ability  to  labor  and  earn  money,  if  any,  and  any 
physical  pain  and  mental  aagnlsb  suffered  up 
to  the  present  time,  and  might  further  consider 
any  lessened  sbility  to  labor  and  earn  money  in 
the  future  that  plaintiff  might  have  swtaiDed, 
and  any  further  phyaical  pun  and  mental  an- 
guish he  may  suffer  in  the  future.  If  any,  as 
may  be  proximately  caused  by  defendant's  negli- 
gence. Held,  that  the  inetruction  was  not  mis- 
leadingly  erroneous,  in  that  it  did  not  require 
that  any  damages  allowed  for  future  physical 
and  mental  pain  muBt  be  predicated  upon  past 
negligence,  aa  alleged  and  proved,  especially  in 
view  of  a  further  charge  that  plaintiff  could  not 
recover  for  any  injuries  received-  at  any  other 
time,  or  from  any  other  source  than  at  the  time 
and  the  place  as  alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  548-66S;  Dec.  Dig.  f  216.*] 
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Appeal  from  District  Goart,  Hunt  County; 
T.  D.  Hontrose,  Judge. 

Action  by  HerBhel  Taylor  against  t&e 
MlBSoarl,  Kansas  &  Traas  Railway  Com- 
pany of  Texas.  Fnnn  a  judgment  for  plain- 
tiff, defendant  appeals.  AJBrmed. 

Alex.  S.  Coke,  of  Dallas,  and  Dlnsmore, 
McMahan  ft  Dlnamore,  of  Greenville,  for 
appellant  J.  S.  Sherrlll  and  Brans  &  Car- 
penter, both  of  OreoiTlllA,  tor  appellee. 

TALBOT,  3.  This  suit  was  brought  by 
the  appellee  against  appellant  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  inflicted  upon  him  through  the- 
n^Iigence  of  appellant's  agents  and  employes 
on  or  about  the  6tb  day  of  June,  1811.  The 
petition  allies,  in  substance,  that  at  and 
before  the  time  of  the  Injuries  complained 
of  the  defendant  railway  company  operated 
and  maintained  railway  yards  with  numer- 
ous tracks  and  switches  in  the  city  of  Green- 
ville, Tex.,  said  tracks  crossing  Henry  street, 
the  street  running  east  and  west  and  the  rail- 
way tracks  running  north  and  south;  that 
said  street  waa  traveled  by  a  great  many 
people  on  foot,  on  horseback,  and  In  vehicles 
of  various  kinds,  and  the  defoidant  operated 
a  great  many  engines  and  cars  over  and 
across  said  street  rendering  the  crossing 
very  dangerous,  and  making  It  necessary.  In 
the  exercise  of  ordinary  care,  that  the  de- 
fendant have  and  maintain  a  flagman  at  said 
crossing  to  warn  people  using  said  street  of 
the  aj^roach  of  engines  and  cars,  and  that 
defendant  failed  to  have  and  maintain  a 
flagman  at  said  crossing;  that  on  the  day 
the  accident  resulting  in  plalnttfTs  Injuries 
occarred  defendant  had  sevonl  strings  of 
box  can  standing  on  its  tracks  south  of 
Henry  street,  some  of  the  cars  extending 
into  said  street;  that  plaintiff  waa  traveling 
in  a  wagon  drawn  by  a  pair  of  gentle  mules 
going  westward  over  the  crossing,  and  his 
view  to  the  south  was  obstructed  by  said 
standing  cars,  and  he  coald  not  see  a  string 
of  cars  on  another  track  west  of  said  stand- 
ing cars  which  was  -being  bat&ed  into  the 
street  at  a  rapid  rate  of  speed,  and  that  as 
plaintiff's  team  reached  a  point  immediately 
west  of  the  track  on  which  the  cars  were 
being  backed,  said  cars  barely  missing  the 
rear  end  of  his  wagon,  the  sudden  appear- 
ance of  the  rai^dly  moving  cars  caused  plaln- 
tUTs  team  to  become  frightened  and  to  jump 
forward  with  a  quick  and  heavy  plunge, 
therd)y  throwing  plaintiff  down  in  his  wag- 
on, striking  his  back  on  a  cotton  seed  fork 
ai^  the  bottom  of  the  wagon  and  seriously 
injuring  him;  that  on  the  occasion  of  plain- 
tiff's Injuries  said  cars  whldi  frightened 
plaintiff's  team  were  being  run  at  a  greater 
rate  of  speed  than  six  miles  per  hour  In  vio- 
lation of  an  ordinance  of  the  city  of  Green- 
ville; that  In  approaddng  said  street  cross- 
ing defendant's  servants  Ailed  to  sound  the 
wUatle  or  ring  the       of  the  engine  aa  m- 


quired  by  statute;  that  In  falling  to  have 
and  maintain  a  flagman  at  said  crossing, 
in  having  said  cars  standing  on  said  tracks 
as  alleged,  In  running  said  cars  at  a  greater 
rate  of  q>eed  than  six  miles  per  hour,  and 
in  foiling  to  sound  the  whistle  or  ring  the 
bell  of  the  engine  In  approaching  said  cross- 
ing, defendant  was  In  each  of  said  particu- 
lars guilty  of  negligence  which  proximately 
caused  or  contributed  to  plaintiff's  Injuries. 
Defendant  answered  by  a  gennal  doilal  an0 
pleas  of  contributory  negligence.  The  case 
was  tried  before  liie  court  and  a  jury,  and 
the  trial  resulted  In  a  verdict  and  judgment 
in  fftvor  of  the  plaintiff  for  the  sum  of  S2,000, 
and  the  defendant  appealed. 

The  flnt  assignment  complains  that  ttie 
third  paragraph  of  thecourfs  general  durge 
Is  error  because  It  does  not  directly  sntmilt 
as  an  Issue  of  fact  whether  or  not  plaintiff 
was  Injured,  but  assumes  that  he  was  in- 
jured. We  are  Inclined  to  think  that  tike 
evidence  practically  without  oontradlctioi^ 
shows  that  plaintiff  was  injured  as  the  remit 
of  defendants  n^l^ence  In  some  or  all  of 
the  ways  alleged,  bnt,  if  It  be  ocmceded  tUht 
such  was  not  its  effect,  the  diatge  did  not 
assume  that  j^alntlff  had  auatalned  Injury, 
bnt  conditioned  plaintiff's  right  to  recova 
damages  upon  a  finding  from  the  evidence 
tiiat  he  had  been  Injured  by  the  negligence 
of  defendant. 

[1  ]  If  the  charge  Is  subject  to  the  criticism 
made  by  appellant,  to  the  efFect  that  It  does 
not  expressly  submit  the  Issue  of  whether  or 
not  plaintiff  was  injured,  appellant  Bboold 
have  requested  a  special  charge  more  direct- 
ly and  spedflcally  submitting  the  Issue. 

It  Is  also  assigned  that  the  court  erred  in 
submitting  to  the  jury  as  grounds  of  negli- 
gence upon  which  a  recovery  might  be  had, 
the  movement  and  backing  of  a  train  of  cars 
toward  the  crossing  at  the  time  plaintiff  was 
going  over  the  same,  the  speeA  of  the  train, 
the  failure  to  ring  the  bell  on  the  locomotive, 
and  the  act  of  defradant  In  allowing  box 
cars  to  stand  on  the  railroad  tracks  on  and 
near  the  street  crossing  obstructing  the  view 
of  travelers.  It  is  contended  that  some  of 
the  forgoing  grounds  of  negligence  submit- 
ted to  the  jury  were  not  made  issues  by  the 
pleadings,  and  none  of  them  by  the  evidence. 
We  do  not  agree  with  this  view.  The  plead- 
ings and  evidence  were  sufficient  to  author- 
ize the  submission  of  each  and  all  of  the 
Issues  here  referred  to,  and  the  charge  in  the 
several  respects  complained  of  furnishes  no 
sufficient  ground  for  a  reversal  of  the  case. 
Clearly,  in  view  of  the  pleadings  and  evi- 
dence, we  would  not  be  warranted  in  holding 
that  Qiese  issues  were  not  raised. 

The  sixth,  seventh,  and  eighth  assignments 
of  error  complain  of  the  court's  charge  on 
the  measure  of  damages.  The  sixth  asserts 
that  the  charge  falls  to  tell  the  jury  the  in- 
juries for  which  tile  plaintiff  would  be  enti- 
tied  to  compenaatUoi  waa  meuiagleia,  and 
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left  the  Jury  witlMmt  a  cnicte  in  m^easnrlng 
damages;  the  serenth  aaaerte  that  the  charge 
antboilzed  the  aaaeaamqit  of  BpecalatlTe 
damages  and  compensation  for  ranote,  nn- 
oertaln,  and  problematic  tatnre  Buffering  of 
body  and  mind  and  pbyfdcal  disability;  tbe 
eighth  asserts  that  the  charge  authorized  the 
wsesnment  of  damages  for  Injuries  which 
may  be  proximately  caused  In  the  faturo  by 
negligence  of  the  defendant  The  charge  of 
the  court  Is  as  follows:  "If  yon  find  for  the 
plaintUf,  yoa  will  allow  him  such  smu  of 
money  as  will  now  In  cash  reasonably  com- 
pensate him  for  the  Injury,  If  any  he  niny 
have  received,  as  the  proximate  cause  of  de- 
fendant's negligence,  if  any.  And  yon  may 
take  into  consideration  plalnttfTs  lessoied 
ablU^  to  labor  and  earn  money,  If  any, 
since  said  time,  and  any  physical  pain  and 
mental  anguish  he  may  have  snfCered,  If 
any,  as  proximately  caused  by  the  negli- 
geuce,  if  any,  of  d«C«idant"  Tills  charge 
conforms  substantially  In  all  essential  par- 
ticulars to  charges  which  bsTO  been  sustain- 
ed repeatedly  by  our  courts,  nndw  a  simi- 
lar state  of  facts,  is  not  subject  to  the  ob- 
jections urged  to  it,  and  furnishes  appellant 
no  just  ground  of  complaint 

[2]  The  court  did  not  err  in  permitting  the 
plaintiff  to  read  In  evidence  from  the  publish- 
ed ordinances  of  tiie  city  of  Greenville  an 
ordinance  prohibiting  the  running  of  trains 
within  the  dty  limits  of  said  dty  at  a  speed 
exceeding  six  miles  en  hour.  Proof  of  the 
ordinance  was  properly  admitted,  because 
the  testimony  raised  the  issue  as  to  wheth- 
er or  not  the  speed  of  the  train  was  the  prox- 
imate cause  or  proximately  concurring  cause 
of  plaintiff's  Injuries. 

Nor  did  the  court  err  in  refusing  to  giant 
a  new  trial  for  dther  of  tlie  reastms  stated 
in  appellant^a  tenth  and  eleventh  assign- 
ments of  error.  The  evidence  was  sufficient 
to  support  the  chaises  of  negligence  made  In 
the  plaintiff's  petition,  and  we  are  not  pre- 
pared to  say  In  view  of  the  testimony  in  the 
record  that  the  verdict  Is  excessive. 

Our  conclusion  Is  that  none  of  appellantfs 
assignments  disclose  reversible  error,  and 
that  the  judgment  of  the  lower  court  should 
be  affirmed. 

It  is  therefore  accordingly  so  ordered. 

On  Motion  for  Rehearing. 

[I]  In  copying  the  courts  ciiai^e  on  the 
measure  of  damages  In  onr  original  opin- 
ion a  part  of  it  was  Inadvertently  omitted. 
The  charge  In  full  Is  as  follows:  "If  you 
find  for  the  plaintiff,  yon  will  allow  him 
such  sum  of  mon^  as  will  now  In  cash  rea- 
sonably compensate  him  for  the  injury,  if 
any,  he  may  liave  received  as  the  proximate 
cause  of  defendant's  negligoice,  if  any. 
*   *  *  And  you  may  take  into  conaldenir 


tion  plaintiff's  lessened  ability  to  labor  and 
earn  mon^,  if  any,  since  said  time,  and  any 
pliysical  pain  and  mental  anguish  he  may 
have  suffered,  if  any,  as  proximately  caused 
by  said  Injury,  if  any,  up  to  the  preset 
time  V  and  you  nmy  further  take  into  consid- 
eration any  lessened  ability  to  labor  and 
earn  money  in  the  future  that  plaintiff  may 
have  sustained,  If  any,  and  any  other  phys- 
ical pain  and  mental  anguish  he  may  suffer 
In  the  future  if  any,  as  may  be  proximate- 
ly caused  by  the  n^^igeuce.  If  any.  of  de- 
fondant"  The  objections  to  this  charge  are 
stated  in  the  original  oidnion.  The  charge  Is 
not  as  clear  and  accurately  expressed  as  it 
might  have  been,  but  we  are  still  of  the  i^ln- 
ion  that  it  is  substantially  correct,  and  tlut 
its  imperfections  are  not  of  such  character 
as  to  liave  misled  the  jury. 

The  meanipg  of  the  first  clause  of  the 
charge  Is  snffid^tly  clear,  alttiough  not  ex- 
pressed in  the  language  usually  employed,  to 
justify  the  conclusion  ttiat  the  jury  und»- 
stood  that  the  Injury  therein  referred  to  was 
euch  injury  as  was  proximately  caused  by 
the  negl^nce  of  appellant;  that  is,  eudi 
Injury  as  appellee  received  as  the  proximate 
result  of  appellant's  n^llgence.  Nor  do  we 
think  it  is  Ukely  that  the  jury  were  ndaled 
by  the  last  clause  of  the  charge,  and  induced 
thereby  to  believe,  as  seems  to  be  contended 
by  appellant's  counsel,  that  In  allowing  ap- 
pellee damages  they  were  antborlied  to  give 
him  compensation  for  some  remote*  uncer- 
tain, and  proUematlc  future  suffolng  of 
body  and  mind  based  upon  some  future  neg- 
ligence of  appellant  Attributing  ordinary 
Intelligence  to  the  jury,  it  must  be  presumed 
that  they  understood  by  the  charge,  altlioa^ 
awkwardly,  and  in  a  measure,  Inaoenratdy, 
framed,  that  while  they  were  authorised  to 
consider  any  future  physical  and  motfai 
pain  the  appellee  might  probably  suffer  as  a 
consequence  of  his  injury,  yet  that  any  dam- 
ages allowed  must  be  predicated  upon  past 
nef^Igenoe  of  appellant  and  as  alleged  in  ap- 
p^ee's  petition,  and  shown  by  the  evidence^ 
But  especially  could  no  harm  iiave  resulted  to 
aroollant  by  reason  of  the  ImperfeeUiHis 
the  conrf  B  charge  under  consideration  In 
view  of  the  sixth  paragraidi  €A  the  charge. 
This  paragraph  is  as  follows:  "You  are 
further  charged  that  the  plaintiff  is  not  en- 
titled to  recover  for  any  injuries  tliat  he  may 
have  received  at  any  other  tlmei,  or  from  any 
other  source  than  th»  injury,  if  any,  he  nuy 
have  received  at  the  time  and  place  as  al^ 
leged  in  his  p^ltlon  in  tbds  cau8&"  We  have 
reconsidered  on  this  motion  all  of  appeilantfs 
assignments  of  error,  with  tlie  condnsiim 
reached  that  all  qnotions  presented  have 
been  heretofore  correctly  decided. 

The  motion  for  a  rdiearing  la  tlier^n 
ovwroled. 


Digitized  by 


BBAND 


T.  ODOA£ 


647 


BRAND  T.  ODOM  et  ox. 
(Conrt  <a  Civil  Appeals  of  Tezu.  Dallas. 
April  12.  IdlS.) 

1.  FUHCIPAI.  AHD  AOENT  ({  167*)  —  POWKBS 
OF  AaXNT^RBPBXSBNTATIONB  OF  AOENT. 

In  a  vendor's  action  to  rescind  a  sale  of 
land,  tbe  declarations  and  false  representattons 
of  an  agent  acting  for  both  parties  as  to  the 
title  and  location  of  land  securing  notes  given 
by  tbe  purcbaser,  made  witbin  the  scope  of 
his  authority,  and  which  were  bnt  repetitions 
of  statements  made  to  him  by  tbe  purchaser, 
were  admissible  against  tbe  purchaser;  tbe 
rule  invoked  against  f.n.  atent  acting  adversely 
to  tbe  Intmsts  of  hla  employer  hannc  no  ap- 
plication. 

[Ed.  Note.— For  other  cases,  see  Princtpal  and 
Agent;  Gent  Dig.  |  5SS;  Dec.  Dig.  {  167.*] 

2.  Vendor  ard  Pubchabeb  (I  38*)— ^bivdob'b 

BflBKSmaBHTATIOH  AKD  FBAUD  Afl  TO  TI- 
TLE. 

Where  a  parchaser,  if  poBseseed  of  any  in- 
fonnation  as  to  his  title  to  the  land  securing 
his  notes  given  for  the  land  he  bought,  and  the 
iBcnmbrancea  tberetm,  knew  tiiat  he  was  whol- 
ly without  title,  his  representations  of  good  ti- 
ue  to  the  land  were  fraudulent:  and,  if  he 
knew  notbii^  at  all  about  the  title,  his  repre- 
sentations were  equally  fraudulent,  and  -the  fact 
that  be  believed  he  had  a  good  title  would  not 
change  the  rights  of  tbe  vendor  who  believed 
such  represoitatiiHU  to  be  true  and  relied 
tbereon. 

[Ed.  Note.— For  o^r  cases,  see  Vendor  and 
Purcbaser,  Gent  Dig.  K  61-66;  Dec.  Dig.  | 
38.*] 

8.  Vekdob  ard  PcBcaABBB  (S  44*)— Vendob's 

AOTZOn  TO  BBBClNI>^SUmOIBNOT  OF  Evi< 
DBHOE— BXEJANCI  UPOn  7aL8X  BBPXESEN- 
TATI0IT8. 

Evidence  in  a  vendor's  action  to  rescind  a 
sale  of  land  heid  sufficient  to  show  that  he  re- 
lied apoo  false  representations  of  the  purchas- 
er, bnt  for  which  be  would  not  have  made  the 
sale. 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Pnrchaser,  Gent  Dig.  H  6^76;  Dec.  Dig.  | 

Appeal  from  District  Court,  Bills  Coun- 
ty;  F.  L.  HawUna,  Jiidg& 

Action  by  A.  A.  Odom  and  wife  against 
J.  D.  Brand.  Judgment  for  plain  tUTs,  and 
defendant  appeals.  Affirmed. 

Tom  P.  Whipple,  of  Waxahachie,  for  ap- 
pellant Fbrrar  &  McBa^  of  Waxahachle, 
forappeUees. 

RASBURT.  J.  On  July  29,  1910,  appellees 
owned  In  fee  simple  185  acres  of  land  in 
Smith  county,  a  particular  description  of 
which  Is  unimportant,  and  on  that  day  con- 
veyed same  by  general  warranty  deed  to  ap- 
pellant On  December  23,  1910,  following, 
appellees  sued  the  appellant  In  the  district 
court  of  Ellis  county,  alleging  that  said  land 
was  conveyed  to  appellant  In  consideration 
of  appellant's  note  for  $190,  secured  by  lien 
on  the  said  land  and  the  transf^  and  de- 
livery to  appellees  of  three  vendor's  lien 
notes  for  $S00  each,  executed  by  A.  0.  Clark 
to  J.  J.  Wearring  and  claimed  to  be  secured 
In  payment  by  the  vendor's  lien  on  lands 
altnated  near  the  town  ttf  Paula  Valley,  OkL ; 


aiqpellant  claiming  to  have  purchased  same 
from  the  payee  therein.  Appellees  sought 
to  rescind  said  conveyance  to  appellant  on 
the  ground:  (1)  That  the  last  three  notes 
above  described  were  fictitious  and  fraudu- 
lent, since  J.  J.  Wearring  never  had  owned 
the  land  upon  which  they  purported  to  be 
a  lien;  (2)  because  appellant  falsely  and 
frandulentiy  represented  said  notes  to  be  se- 
cured in  payment  by  a  valid  and  subsisting 
vendor's  lien  on  said  land,  wMcb  represen- 
tations were  wholly  untrue  and  fraoduloit; 
(3)  because  appellant  fiilsely  and  firanda- 
lentiy  represented  that  tbe  land  securing 
payment  of  said  notes  was  situated  within 
two  miles  of  Pauls  Valley,  while  In  truth 
It  was  distant  14  miles  from  said  town  and 
poor  security  for  said  notes,  wb^eas  bad  it 
been  altnated  as  represented  it  would  have 
been  ample  security  for  said  debt;  (4)  be- 
cause appellant  fals^  represented  that  said 
lands  were  free  of  all  incumbrance  other 
than  the  debt  transferred. to  aHwUees,  while 
in  tnith  tiiere  was  a  prlra  mortgage  uiMin 
said  landB  fOr  apinroziniately  $1,400  for  tbe 
forectoanre  of  whidi  a  salt  was  than  poid- 
Ing  In  Oklaboma  coorta;  ^  and  tliat  all 
of  said  reimsentatlons  were  material  and 
relied  upon  by  appellees  and  deceived  them 
and  induced  them  to  make  said  conveyance. 
Appellees  also  allied  tliat  ttie  parties  conld 
be  placed  In  atata  quo  and  aoeordin^  pray- 
ed for  a  rescission  of  Che  oonv^^nce,  tender- 
ing into  conrt  tile  notes  received  them. 
Appellant  answered  1^  the  general  denlaL 
Tbere  ma  a  trial  without  Jury  and  Judg- 
ment fbr  appellees  aa  prayed.  No  concln- 
slons  of  law  and  fact  were  filed,  and  the  case 
is  here  on  the  pleadings  and  a  Btatemeoit  of 
fhcts. 

[1 1  The  only  asslgnnient  of  error  contained 
in  i^qpellanfs  brief  Is  that  the  erldence  did 
not  warrant  a  rescission  of  the  sale  of  the 
land  to  appellant  for  the  reason  that  the 
evidence  upon  whlA  the  Judgment  was  baaed 
was  the  testimony  of  one  Stroud,  who  was 
the  agoit  of  both  parttes  In  tlie  transaction, 
and  his  declarationa  and  representations 
were  inadmissible  to  Mnd  ai^llant,  and  to 
the  admission  and  consideraUon  of  which 
a];q)ellant  objected  and  saved  bis  bill  of  ex- 
ceptions. An  inspection  of  the  evidence 
shows  that  Stroud  was  the  agent  of  both 
parties  and  did  make  the  representations 
concerning  tbe  notes  and  the  title  and  loca- 
tion of  the  land  alleged  in  the  petition, 
which  we  have  set  out  above,  and  that  ap- 
pellees relied  thereon  and  was  thereby  in- 
duced to  make  the  trade,  and  that  Brand 
made  the  said  representations  to  Stroud, 
who  repeated  them  to  appellees. 

The  fact,  however,  that  Stroud  was  agent 
for  both  appellant  and  appellees  In  making 
the  exchange  of  properties  does  not,  in  this 
case  at  least,  present  great  difficulties.  Most 
courts,  it  is  tme,  hold  that  agents  cannot 
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recover  commiasloQB  or  fees  for  serrlces  In 
eflectliis  sales  or  ezdumge  of  lands  or  for 
performing  other  like  serrlces  when  acttng 
for  both  parties.  Snch  a  dual  capacity  Is 
held  to  be  opposed  to  public  policy  tor  the 
reason  that  It  places  the  agent  under  the 
Influence  of  a  direct  inducement  to  violate 
the  confidence  reposed  In  him  by  another. 
Also  snch  ag^ts  in  law  are  held  to  do  that 
which  Is  for  the  best  Interests  of  his  employ- 
er, and  that  he  cannot  do  when  he  represents 
two  persons  whose  Interests  are  ementlally 
adverse.  Ramspect  v.  Pattlllo,  101  Oa.  772, 
80  S.  £}.  962,  42  L.  R.  A.  197.  89  Am.  St  Bep. 
197 ;  SI  Cyc.  1572.  But  in  the  Instant  case 
the  rule  Is  invoked,  not  against  an  agent 
who  has  acted  adversely  toward  the  Inter- 
ests of  his  employer,  but  for  the  purpose  of 
prevffiiting  the  ag^t  from  testifying  to  rep- 
resentations made  to  him  by  his  principal 
concerning  the  property  he  had  authorised 
the  agent  to  offer  In  exchange  for  the  lands 
of  app^lee.  We  think  the  mle  is  in  no 
senae  applicable.  It  is  not  shown  that 
Stroud  acted  adversely  to  either  appellant 
or  appellee  or  falsely  represented  the  facts, 
since  he  did  not  pretend  to  know  them.  On 
the  contrary,  he  but  repeated  statements 
made  to  him  by  appellant  whicb  were  re- 
lied upon  by  appellee,  and  which  were  false 
at  the  time  appellant  made  them,  and,  being 
false  and  misleading,  we  are  unable  to  see 
that  such  statements  are  any  less  admissi- 
ble in  evidence  because  Stroud  was  the  agent 
of  both  parties,  since  be  not  only  acted 
within  the  apparent  scope  of  his  authority 
as  agent  for  both,  but  in  repeating  the  false 
statements  made  to  him  by  appellant  con- 
cerning the  notes  and  the  title  to  the  land 
he  seems  to  have  been  all  but  literal.  Had 
be  misrepresented  what  appelant  said  to 
him,  it  might  present  another  question.  Ap- 
pellant did  not  deny  the  statements  of 
Stroud,  and,  having  misrepresented  to 
Stroud  the  status  of  the  property  he  sought 
to  have  him  sell,  the  law  Infers  he  acted 
fraudulently,  and,  for  the  purpose  of  secur- 
ing an  advantage  and  as  a  consequence,  his 
declarations  are  admissible  in  evidence. 

[2,  3]  Aside  from  the  question  of  law  rais- 
ed by  the  dnal  relation  of  Stroud,  the  record, 
in  our  opinion,  furnishes  suffldeat  evidence 
to  sustain  the  verdict  without  taking  Into 
consideration  the  statements  of  the  agent, 
since  it  shows  that  before  the  trade  was 
completed,  and  while  appellant  and  app^lee 
and  Stroud  were  at  the  farm  of  appellees 
in  Ellis  county,  the  agent  told  appellant 
what  he  had  represented  to  appellee  and  at 
the  same  time  asked  appellant  if  it  was  true 
that  the  land  he  was  trading  aiH>eUee8  was 
two  or  three  miles  from  Pauls  Valley,  if  it 
was  good  land,  and  If  the  three  $500  notes 
was  all  the  Indebtedness  against  It,  and  to 
which  questions  ap{>ellant  said,  "That  was 
right"  AKWllee,  who  was  present,  also  tes- 
tified. In  substance,  to  the  same  amTersatioii. 


Appellant  did  not  testify  upon  trial  of  the 
case.  FDrthar,  tile  abstract  of  title  to  the 
land  which  appelant  reswesented  secured 
payment  of  the  notes  and  which  Is  made  a 
part  of  the  statem^t  of  facts  by  agreement 
of  counsel  shows  that,  at  the  time  the  notes 
were  transferred  to  Odom,  there  was  a  trust 
deed  upon  record  against  said  land  glv^  to 
sectire  payment  of  notes  a^re^tlng  91,200, 
as  well  as  a  second  trust  deed  securing  pay- 
ment of  note  for  fl26,  and  the  siQtplemait 
thereto,  made  and  prepared  sobsequoit  to 
the  trade,  shows  that  the  lien  securing  said 
notes  was  foreclosed  In  June,  1910.  Nor  Is 
that  all.  The  abstract  of  title  shows  that 
J.  J.  W earring,  who  appellant  represented 
had  owned  the  land  and  sold  same  to  Clark, 
taking  from  him  tho  three  notes  traded  to 
appellee,  never  at  any  time  had  title  to  the 
land.  If  appellant  possessed  any  informa- 
tion about  his  title  to  the  land  and  the  in- 
cumbrances thereon,  he  knew  that  he  was 
wholly  without  title  at  all,  and  knew  the 
r^resentatlons  made  to  appellee  were  falso. 
If  he  knew  nothing  at  all  about  the  titl^ 
his  representations  were  equally  false.  The 
statements  made  by  appellant  to  appellee 
were  In  effect  representations  that  would 
constitute  good  title  to  the  land  securing 
payment  of  the  notes.  Buchanan  r.  Burnett, 
102  Tex.  492,  119  S.  W.  1141,  182  Am.  St 
Rep.  900.  Nor  would  the  fact  that  appellant 
believed  he  had  a  good  title  change  the 
situation  If  appellee  believed  the  representa- 
tions to  be  true  and  relied  on  same.  Budian- 
an  V.  Burnett  supra,  and  cases  dted.  The 
fact  that  the  abstract  of  title  was  delivered 
to  appellee  is  also  unimportant  for  the  rea- 
son that  as  tax  as  It  goes  it  correctly  por- 
trays the  title^  while  the  false  representa- 
tions  were  in  relation  to  matters  not  shown 
by  the  abstract,  though  we  think,  as  stated, 
the  real  issue  Is  whether  appellee  relied  up- 
on the  false  representations  of  api>ellant 
and  would  not  have  made  the  purchase  but 
for  same.  The  evidsDoe  sustains  moA  a 
oonduslon. 
The  Judgment  la  affirmed. 


PBOOS  &  N.  T.  BT.  GO.  v.  MAXWEU^ 
(Court  of  CIvH  Appeals  of  Texas.  Amarlllo. 
April  19,  1913.) 

1.  Cabbikbs  (S  106*)— Gabbuok  or  Oood^ 
Special  Conteact— Damaqxs. 

A  carrier,  informed  by  a  shipper  on  Novem- 
ber 8th  that  teots  were  intended  to  be  used  dar- 
ing severe  weather  as  a  stable  for  the  protection 
of  his  horses,  ete.,  had  sufficient  notice  to  ren- 
der it  liable  for  the  expenses  and  damages  whidi 
might  result  by  reason  of  its  failure  to  deliver 
them  within  a  reasonable  time. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  451-468;  Dec  Dig.  |  106.*] 

2.  Cabbiebs  0  10G*>— Cabbiaob  of  Ooods-^ 
Bbeaoh  or  Spsoiai.  GonrBAor— QuKsnoif 

FOB  JUBT. 

Where  a  carrier  had  notice  that  tents  were 
shipped  to  be  used  as  stable  tents  for  the  pro- 
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teetlMi  of  hoTBos,  eta,  doring  severe  weather, 
the  qoestion  whether  the  damaxeB  claimed  to 
have  resalted  from  failore  to  delWer  in  a  rea- 
•ooable  time  were  the  proximate  result  ot  such 
Cailare,  or  were  within  the  contemplation  of  the 
parties  at  the  time  of  making  the  contract,  was 
for  the  Sary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  44S-450;  Dec.  Dig.  S  106.*] 

S.  BMdenci  (i  636*)— Opinion  Evidenos— 
KxpsnsE  or  i^ediKg  Hobsbs. 

Where  plaintiff  stated  that  he  was  ahle 
from  his  experience  to  tell  how  mnch  more  feed 
was  required  to  take  care  of  horses  dorlng  severe 
weather  without  the  protection  of  stable  tents, 
and  stated  the  facts  upon  which  such  opinion 
was  based,  his  o^nion  on  that  question  was  ad- 
miMiUe. 

[Bd.  Note.— For  other  cases,  see  ElTidence, 
Cent.  Dig.  H  2344.  2347;   Dec.  Dig.  | 

036.»1 

4.  Appeal  and  Bbbob  (|  173*>— DBTENSBft— 
Pailube  to  BaI8K  IK  TaiAL  CODBT, 

Where  a  carrier,  sued  for  breach  of  a 
siwcial  contract  for  the  carriage  of  goods,  did 
not  in  the  trial  court  raise  the  issue  of  the 
TsUditr  of  the  90-daT  clause  in  its  shipping  con- 
tract, such  defense,  If  any,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  107»^088,  im^l098, 

loes-ioes^  uoi-IisD;  dm.  Dig.  f  m*] 

Appeal  from  Potter  Oounty  Court;  W.  M. 
Jeter,  Judge. 

Action  by  W.  A.  Maxwell  against  the  Pe- 
oos  &  Northern  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  deCendant  ap- 
peals. Affirmed. 

Madden,  Tmlove  ft  Elmbroagh,  of  Amarll- 
lo,  and  Teny,  Gavin  Mills,  ot  Galveston,  for 
appellant  Coopa.  Merrill  ft  LnmpUn,  of 
Amarillo,  for  appellee. 

BALL,  J.  This  is  a  suit  for  damages  in- 
edtnted  in  the  county  court  of  Potter  county 
by  appellee  against  appellant  Appellee's 
allegatlona  are  to  the  effect  that  during  the 
month  of  November  be  was  engaged  in  con- 
stmctlon  work  on  the  line  of  appellant  com- 
pany at  a  point  south  of  Lubbock,  and  that 
in  the  prosecution  of  his  work  it  was  neces- 
sary for  him  to  use,  and  he  did  use,  a  large 
number  of  horses  and  mules;  that  on  or 
about  November  8,  1909,  he  efaipped  from 
AmariUo  to  Lubbock  two  bundles  of  tents 
for  the  purpose  of  being  used  as  a  stable  for 
his  horses  and  mules  while  he  was  engaged 
In  said  construction  work;  that  said  tents 
were  shipped  for  the  purpose  of  protecting 
bis  teams,  and,  if  they  had  been  delivered 
to  him  within  a  reasonable  time,  he  could 
have  and  would  have  used  the  same  as  a 
stable  for  the  protection  of  his  horses  and 
mules,  and,  had  he  been  able  to  use  said 
tents  for  said  purpose,  his  horses  and  mules 
would  have  been  protected  from  cold  and 
inclement  weather,  and  that  it  would  not 
have  been  necessary  for  him  to  use  as  much 
feed  in  caring  for  said  horses  and  mules  as 
was  necessary  where  said  horses  and  mules 
were  kept  without  the  protection  of  a  stable ; 
tliat  It  waa  ImposBible  for  appellee  to  obtain 


shelter,  protection,  ot  a  stable  for  Us  teams 
while  engaged  in  said  work  without  said 
tents ;  that  one  bundle  of  oaid  tents  was  de- 
livered to  appellee  within  a  reasonable  tim^ 
but  It  was  of  no  use  to  him  without  the  oth- 
er bundle,  whidi  contained  the  correspond- 
ing part  of  said  stable  tents,  thus  maUng 
one  bundle  usdess  without  the  other;  that 
the  second  bundle  was  not  received  and  de- 
livered within  a  reasonable  Ume,  bat  was 
nnrrasonably  delayed  by  appellant  company 
and  was  not  received  by  appellee  until  about 
the  7th  day  of  Pebruary,  1910;  that  if  both 
bundles  had  been  delivered  to  him  he  would 
and  could  have  used  the  same  for  the  pro- 
tection of  his  teams  during  all  of  tiie  time 
between  November  SO,  1000,  and  Fiebruary 
7,  1910;  that,  by  reason  of  the  failure  of  the 
app^nt  to  so  deliver  the  same  within  a 
reasonable  time,  appellee's  borsea  and  mules 
were  conq;)elled  to  stand  outside,  without 
protection  from  the  cold  and  inclement  weath- 
er during  said  period  of  time  between  No- 
vember 20.  1009,  and  February  7,  1910,  and 
that  by  reason  thereof  they  suffered  from 
exposure  to  the  weather  and  required  a 
larger  amount  of  feed  for  their  maintenance 
than  would  have  been  required  had  they  the 
benefit  and  protection  of  said  stable;  tha^  by 
reason  of  the  delay  in  delivering  said  tents, 
apptilee  was  compelled  to  buy,  and  did  buy, 
feed  for  said  horses  in  the  sum  of  f321  more 
than  he  would  have  been  compelled  to  pur- 
chase for  said  teams  during  said  time  had 
they  been  protected  by  said  tents;  that  said 
facts  were  so  known  by  a  notice  given  to  the 
agent  of  the  appellant  company  receiving 
said  shipment  at  the  time  the  same  was  re- 
ceived; that  it  was  well  known  to  the  appe- 
lant company,  its  agents  and  employes,  at 
the  time  said  tents  were  tendered  to  it  for 
shipment  that  the  appellee  expected  to  use 
them  for  the  purpose  hereinbefore  stated; 
and  that  the  failure  to  deliver  said  tents 
within  a  reasonable  time  resulted  in  appel- 
lee's damages,  as  herein  alleged.  He  pray- 
ed that,  In  the  event  he  should  not  be  en- 
titled to  such  damages,  then  that  he  have 
Judgment  for  the  reasonable  value  of  the  use 
of  said  tents  during  said  period,  which  he 
alleged  to  have  been  the  sum  of 

[1,  2]  Appellant  insists,  under  the  first  as- 
signment of  error,  tliat.  In  order  for  appel- 
lee to  recover  special  damages  for  delay  in 
the  shipment  the  evidence  must  show  that 
at  the  time  the  contract  of  shipment  was 
made  the  carrier  had  notice  of  the  special 
conditions  rendering  such  damages  the  natu- 
ral and  probable  result  of  the  delay,  and 
that  the  contract  of  shipment  was  made  with 
reference  to  such  conditions.  The  evidence, 
upon  the  question  of  notice,  tending  to  sup- 
port the  claim  for  special  damages  is  In 
part  as  follows:  Appellee  testified:  "My 
two  bundles  of  tents  were  down  in  the  ware- 
house there.  They  had  come  to  me  from 
Kansas  City.    I  had  thou  repaired  thw& 
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I  saw  them  tbere  when  I  spoke  to  the  man 
who  bad  the  bill  to  my  shipment  I  got  mj 
wbeelera  loaded  and  bad  room  for  the  tent 
and  went  to  the  agent  and  told  blm  I  want- 
ed this  tent  shipped  with  the  wheelers,  and 
he  said.  They  are  right  here  in  the  ware- 
bouse.  Have  yon  got  your  expense  bill?' 
And  I  said,  *No,  I  baren't*  I  cannot  give 
you  bis  name,  bnt  he  la  the  party  I  was 
shipping  through.  He  was  working  for  the 
Santa  FC,  the  defendant  in  thla  suit.  He 
said,  'I  can't  let  it  go  without  the  expense 
bilL'  I  said,  'I  am  sorry;  I  am  needing  the 
tent  there  now.  It  is  getting  cold  and  our 
stock  are  needing  shelto*.'  But  he  would 
not  let  It  go."  It  Is  shown  by  other  erl- 
dence  that  appellant's  agent  knew  tbe  tent 
belonged  to  appellee  and  the  purpose  be 
bad  in  shipping  It  Tbe  question  raised  by 
appellant  under  this  assignment  is  one  for 
the  Jury.  As  said  in  O.  H.  &  8.  A.  Ry.  Co. 
V.  Stovall,  3  Willson,  Civ.  Gas.  Ct  App.  S  254 : 
"In  this  case  it  was  a  question  of  fact  for 
the  Jury  to  determine  whether  tbe  stampede 
and  loBS  of  the  15  bead  of  cattle  was  tbe 
natural,  direct  and  proximate  result  of  the 
breach  of  contract  of  carriage,  or  reasonably 
within  the  contemplation  of  the  contracting 
cartles  when  making  tbe  contract  This  was 
a  question  of  evidence,  not  of  pleading,  and, 
as  claimed  in  the  petition,  said  item  ct  dam- 
ages may  or  may  not  be  recordable,  de- 
pendent upon  the  finding  of  the  Jury  as 
to  whether  the  same  was  the  natural,  direct, 
and  proximate  result  of  tbe  breach  of  tbe 
contract^  or  was  witbln  the  cont^plation 
of  tbe  parties  at  the  time  of  making  the  con- 
tract" ^pellants  excited  to  the  suffl- 
dency  of  the  allegations  as  to  feed,  but  no 
error  is  assigned  upon  tbe  action  of  the 
trial  court  in  overruling  the  exceptions.  Tbe 
evidence  having  shown  that  appellant's  agent 
knew  the  tent  was  to  be  used  by  appellee  dur- 
ing tbe  severe  weather  existing  between  No- 
vember 20, 1909,  and  February  7, 1910,  in  our 
Judgment,  tbe  carrier  bad  notice  sufficient  to 
render  It  liable  for  the  expense  and  damages 
which  might  result  by  reason  of  the  failure 
to  deliver  tbe  tent  within  a  reasonable  time. 
What  is  here  said  also  disposes  of  tbe  sec- 
ond asslgnmfflit  of  error. 

[S]  Appellee  was  permitted  to  testify  In 
bis  own  behalf  that  based  ui>on  his  expe- 
rience in  that  line  of  work,  it  took  one-fifth 
more  feed  to  keep  the  horses  in  working 
condition  without  the  tent  tban  with  it,  and 
that  in  dollars  and  cents  be  estimated  his 
damages  at  $350,  as  near  as  be  could  figure 
It  He  stated  be  had  several  years'  expe- 
rience in  handling  teams  and  six  years  in 
grading  work.  He  stated  he  was  able,  trom 
his  experience,  to  tell  bow  madi  more  feed, 
or  approximately  how  much  more,  was  re- 
quired to  take  care  of  the  teams  during  the 
time  when  It  would  have  been  required  If 
be  bad  had  tbe  tent  He  stated  the  facts 
upon  which  bla  opinion  was  based,  and  we 


think  the  court  did  not  err  in  admitting  the 
testimony. 

[4]  Since  the  submission  of  tbe  case,  appel- 
lant has  filed  additional  authorities,  bear- 
ing upon  tbe  question  of  the  validity  of  the 
90-day  clause  in  tbe  shipping  contract  The 
shipping  contract  was  not  introduced  in  evi- 
dence, and  no  paragraph  thereof  was  plead- 
ed by  appellant  Tbe  only  special  Aetenae 
set  up  by  appellant  was  that  of  contributory 
negligence.  We  are  cited  to  the  case  of  M., 
K.  &  T.  Ry.  Co.  V.  Harrlman,  227  U.  S.  657, 
33  Sup.  Ct  397,  67  L.  Ed.  — ,  and  other  Ute 
cases  by  the  Supreme  Court  bearing  upon 
that  question.  The  Issue  not  having  been 
raised  in  the  trial  court,  tbe  d^ense  was 
waived,  if  indeed  it  existed. 

Finding  no  reversible  error,  the  Jadgment 
Is  affirmed. 


SNYDER  ICE,  LIGHT  ft  POWER  OO.  T. 
BOWBON  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  1»,  1918.) 

1.  l^tAL  (5  252*)  — iNBiBTTcnoHB  — ComroBii- 

ITT  TO  EVIDXNCB. 

Id  a  telephone  linemBn's  action  against  an 
electric  light  company  for  injuries  'jansed  by 
contact  with  a  defectlTely  insulated  electric 
light  wire,  where  there  was  oo  evidence  that  the 
lineman  had  been  warned  of  the  daueer  or  the 
condition,  an  instraction  that  if  he  had  previous- 
ly been  warned  not  to  come  in  contact  with  elec- 
tric ligbt  wires,  and  was  negligent  in  so  doing, 
he  could  not  recover,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  If  505,  596-612;  Dec.  Dig.  |  252>] 

2.  Triai.  (I  2S1*)— AcnoHB  itn  Iirjimm— 

INSTBUCTIONB  —  GUBB  BT  OTHKS  IHSTEDC- 
TIONS. 

In  a  telephone  lineman's  action  against  an 
electric  light  compaiur  for  Injuries  from  a  de- 
fectively insDlated  electric  light  wire,  defend- 
ant by  Its  answer,  brought  In  the  telephone  com- 
pany and  all^^  that  the  condition  of  its  wire 
was  due  to  a  telephone  cable  which  aaned  and 
came  in  contact  with  its  wire,  but  didnot  al- 
lege that  such  contact  was  contributory  negli- 
gence on  the  part  of  plaintiff.  The  conrt  charged 
jEhat  if  plaintiff,  by  any  knowledge  of  the  proxim- 
ity of  the  electric  light  wire  to  the  telephone 
cable,  failed  to  ase  uat  care  which  an  ordina- 
rily prudent  person  would  have  ezerdsed,  and  if 
such  failure  contributed  to  cause  his  contact 
with  the  uninsulated  wire,  to  find  for  defend- 
ant, notwithstanding  its  negligence;  that  If  he 
knew  the  danger  to  which  he  might  be  exposed 
in  ascending  the  pole,  and  if  in  so  doing  he  did 
not  act  as  an  ordinarily  prudent  person  would 
have  done,  and  was  thereby  guilty  of  DegligeBce. 
he  could  not  recover,  and  to  consider  aU  the 
circumstances  in  evidence  tending  to  throw  light 
on  his  acts.  A  requested  instruction  that  if  be 
caused  the  cable  to  come  in  contact  with  the 
electric  wire,  and  if  he  had  knowledge  of  tbe 
danger  of  such  contact,  or  had  been  warned  not 
to  come  in  contact  with  electric  wires,  and  was 
negligent  in  so  doing,  he  could  not  recover, 
was  refused.  There  was  no  eridenoe  ttiat  he 
bad  been  warned  of  the  danger  or  eonditfons. 
Held,  that  the  instruction  submitted  an  fssoe 
not  pleaded  or  proven,  and  was  properly  doded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  687-595;  Dec  Dig.  {  261.*] 
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3.  ASVMAL  AITD  Ebbob  (|  742*)— Bubdbr  oi> 
Showing  Ebbob. 

Id  bo  action  for  injuries  due  to  an  elec- 
tric ihock  eatulng  a  linanan  to  falL  an  aesign- 
ment  that  tibe  court  erred  In  admitting  a  physi- 
cian's teBttmonr  as  to  the  permanent  effects 
of  an  electric  soock,  because  be  was  not  quali- 
fied, would  be  OTerruled,  where  the  bill  did  not 
•how  any  testimony  by  him  as  to  any  perma- 
nent effects,  and  the  statement  under  toe  as- 
signment showed  that,  in  his  opinion,  plaintiff's 
only  permanent  injury  was  to  his  arm,  broken 
from  the  falL 

[Kd.  Note^FoT  ottier  cases,  see  Appeal  and 
Bm>r,  Gent  Dig.  f  SOOO;  D«e.  Dig.  f  742.*} 

4.  WrmBSSEa  d  282^*)  —  BzAUiNATion  — 

BEPBTmOIT  OF  QCBSnON. 

An  assignment  of  error  complaining  of  the 
ezclnrion  of  a  qaestion  aaked  a  witness  on 
cross-examination  as  to  whether  he  had  not 
been  frequraUy  droni^  which  tlie  UU  stated  he 
would  have  answered  affirmatively,  would  be 
OTerruled,  where  the  qualification  of  the  bUl 
showed  that  he  had  previously  repeatedly  denied 
that  he  got  drank  frequently;  it  being  un- 
likely that  he  would  have  answered  the  ques- 
tion as  claimed. 

[Ed.  Note.— For  other  cases,  see  Wltnrases. 
Ont.  Dig.  H  928,  99(MW2;  Dec  Dig.  1 2ti2%.*J 

6.  TbIAL  (I  260*)    -  iNBTBUCnoNS  —  CUEE  BT 
OlHBB  InSTBCCnONS. 

The  refusal  of  instructi<His  containing  cor- 
rect prindples  ct  law,  which  wer«  snffidently 
presented  oy  the  general  charge,  was  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  TziaL  Gent 
Dig.  Si  6S1-600;  Dec.  Dig.  i  2tta«] 

6.  NEOUOZIfOB  (I  89*)— IlfPUTED  NMLIOEKOX 
— BiMPLOTKB  AND  EUPU>Tfi. 

A  telephone  lineman,  injured  by  contact 
with  a  defectively  insulated  electric  light  wire, 
is  not  chargeable  with  the  telephone  company's 
knowledge  of  such  condition  or  its  negligence  In 
causing  it 

[E3d.  Not«.— For  other  case&  see  Negligenoe^ 
Cent  Dig.  11  lSO-187 ;  Dec.  Dig.  |  S8.*I 

7.  Electbicitt  (S  16*)  — iNJURm— Gongub- 

BENT  NeOLIOENCB— LIABILITT. 

The  failure  of  a  telephone  company  to  fur- 
nirit  its  Uneman  a  reasonably  sue  place  in 
which  to  work  did  not  relieve  from  liability  an 
electric  light  company  whose  wrongful  or  negli- 
gent acts  concurred  with  those  of  the  telephone 
company  to  render  such  plsce  unsafe. 

[Ed.  Note.— For  other  cases.  se«  Blectridty, 
Cent  Dig.  I  9;  Dec  Dig.  i  16.*] 

&  APPBAI.  AND  EJRBOB  (f  1040*)— HaBICLESB 
KBBOr^SDSTAININQ  EXCEPTION  TO  AN8WEB. 

In  a  telephone  lineman's  action  against  an 
electric  light  company  for  injuries  caused  by 
contact  with  a  defectively  insulsted  electric 
li^t  wire,  the  sustaining  of  an  exception  to  a 
(taragraph  of  the  answer  bringing  in  the  tele- 
phone company  and  alleging  that  the  condition 
of  the  wire  was  due  to  its  negligence  did  not 

fiiejudice  the  electric  Ught  company,  so  far  as 
ta  liabillb  or  nonllahiUty  to  plaintiff  was  con- 
cerned, where  the  case  was  fnlly  developed  on 
the  question  of  whether  the  telephone  company's 
Diligence  was  the  sole  cause  of  the  inja^^. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fl  4060-4106;  Dec.  Dig.  | 
1040.  *1 

9.  IKDBMNITT    (|    18*)    —    BBCOVXBT  OVEB 
AOAINBT  WBONQDOKB— PUADINO. 

In  a  telephone  lineman's  actitm  against  an 
electric  light  company  for  injuries  caused  by 
conuct  with  a  defectively  insulated  electric 
light  wire,  B  paragraph  of  the  answer,  alle^ng 
that  the  condition  of  the  wire  was  due  to  the 
negUgenoe  of  the  tel^one  comiuuiy  in  permit- 


ting a  telephone  cable  to  sag  and  come  In  con- 
tact vltfa  defendant's  wire,  bat  not  alleging 
whether  defendant's  wires  were  placed  before  or 
after  the  cable  was  placed,  or  before  or  after 
its  sagging  condition,  and  not  showing  that  de- 
fendant had  no  knowledge  of  the  condition  of 
its  wire  before  the  injury,  did  not  show  any 
right  to  recover  over  against  the  telephone  com- 
pany ;  and  hence  an  exception  thereto  was  prop- 
erly sustained,  since  at  most  It  merely  showed  a 
case  of  concurrent  nef^igence. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  il  29-36;  Dec.  Dig.  S  IS.*] 

10.  Electbicitt  ($  16*)— Liabilitt  tob  Ir- 
jitbies— irsuutioh  op  wlbes. 

It  was  the  duty  of  an  dcctric  light  com- 
pany, of  whidi  it  could  not  divest  itself,  to 
have  its  wires  insulated  at  a  place  where  per- 
sons whose  duties  called  them  in  proximity 
thereto  would  be  exposed  to  injury. 

[Ed.  Note.— For  other  cases,  see  BSeetrieltr, 
Cent  Dig.  I  9;  Dec.  Dig.  |  16.*} 

11.  Damages  ({  62*)— Durr  or  Injubbd  FfeB- 

BON  TO  Keduob  Damage. 

Where  there  was  no  qnestion  but  that  an 
Injured  jjerson'g  arm  was  given  proper  treat- 
ment at  the  time  of  the  injury,  ordinary  care 
on  his  part  to  reduce  the  consequences  of  de- 
fendant's negligent  act  did  not  require  him  to 
have  his  arm  brokm  over,  in  order  to  take  out 
the  stiffness  by  breaking  up  the  cartilaginous 
mass  around  the  joint ;  and  hence  evidence  that 
this  could  be  done  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  119-131 ;  Dec.  IMg.  S  62.*] 

Appeal  from  District  Court,  Scarry  Coun- 
ty ;  Jno.  B.  Thomas,  Judge. 

Action  by  Monte  Bowron  against  the  Sny- 
der Ice,  Light  &  Power  Company.  From  a 
judgment  in  favor  of  plaintiff  and  the  cross- 
defendant  Scurry  County  Telephone  Com- 
pany, the  oiiglnal  defendant  an^ealB.  Af- 
firmed. 

Hlggina,  BamlltOD  ft  Taylor  and  Arthur 
Yongo,  all  of  Snyder,  for  appellant  Beall 
ft  Beall,  of  Sweetwater,  Fritz  B.  Smith  and 
Perkins  ft  Perkins,  all  of  Snyder,  and  M.  J. 
Thornton,  of  Oatl,  for  aM>^M8. 


HUFF,  O.  J.  The  appellee  Monte  Bowron 
sued  appelant,  the  Snyder  Ice,  Light  ft 
Power  Company,  In  the  district  court  of 
Scarry  county  for  damages  which  It  la  al- 
leged he  fluBtalned  while  In  the  employment 
of  the  appellee  Scurry  Ooonty  Telephone 
Company,  as  lineman,  and  while  In  the  dis- 
charge of  his  duties  as  lineman  In  repairing 
one  of  the  telephone  company's  wires  at  the 
southeast  corner  of  the  public  square,  in  the 
town  of  Snyder,  known  as  the  Picas  comer. 
It  is  alleged :  After  the  telephone  company 
constructed  its  system  of  tdephone  In  the 
town  the  appellant  put  In  its  electric  light 
plant,  and  that  it  negligently  placed  Its  Ught 
poles  and  wires  in  such  close  proximity  to 
the  poles  and  wires  of  the  telephone  com- 
pany at  the  Fleas  comer  that  appellee  and 
other  employ^  would  necessarily  come  in 
close  proximity  thereto  In  ascending  and 
descending  said  phone  poles,  and  in  adjust- 
Ing,  r^)alrlns,  and  fixing  the  phone  wires; 
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and  in  fiict  8^  dectric  wires  and  cables  «t 
appellant  at  Bnch  place  were  so  constmcted 
that  one  of  its  Ugb-power  wires,  caTxyiiig 
about  2^800  Tolts,  passed  north  and  sontb 
imniediatel7  <m  the  west  side  of  said  phone 
pole,  and  a  Ulce  wire  or  cable  18  or  20  Inches 
east  thereof;  that  appellant,  on  the  date  of 
the  injury,  liad  put  In  a  di^  current  "That 
on  or  about  the  28th  day  of  fiCay,  3^11,  vHaia- 
tifF,  while  engi^^  in  the  discharge  of  his 
duttes,  and  in  the  pertOimance  of  the  sam^ 
havlns  been  caUed  his  employer  to  ad- 
just and  repair  one  of  its  phone  w^es  having 
a  connection  at  said  Ficas  comer,  ascended 
said  telephone  pole  at  said  comer,  and  while 
engaged  in  tracing  a  dead  wire  at  said 
place  in  order  to  put  the  same  in  operation, 
and  not  knowli^  that  defeadanf  s  blghrTolted 
wire  on  the  east  of  said  telephone  pole  at 
the  point  where  plaintiff  received  his  In- 
jury was  nnimmlated  or  defectively  insulat- 
ed, but  believing  same  to  be  safe  and  in 
proptr  conditicHD,  as  it  was  the  duty  of  de- 
fendant to  80  ke^  it,  came  In  contact  with 
said  wire  at  said  nnlnsolated  place  thereon 
and  was  severely  shocked  and  burned  by 
a  current  of  electricity  received  therefrom, 
rendering  plalntifl  helpless  and  Benselese,  and 
can^g  him  to  fall  to  the  ground  below 
with  great  violence,  a  distance  of  about  20 
or  26  feet.  Plaintiff  avers  that  said  wire 
from  which  he  received  said  stroke  was 
carrsrlng  at  the  time  about  2,300  volts  of 
electricity,  which  could  not  be  seen  by  plain- 
tiff, and  which,  through  the  negligence  of 
defendant,  was  not  indicated  by  defendant 
in  any  respect,  as  It  was  its  duty  to  do,  and 
which  It  was  proper  to  do,  and  plaintiff  had 
no  way  or  means  of  ascertaining  or  know- 
ing at  said  time  that  same  was  charged  with 
electricity." 

He  further  alleged  tliat  "defendant,  at  the 
time  plaintiff  was  injured,  and  for  several 
weds  prior  thereto,  knew  of  the  improper 
eonstractlon  of  its  said  light  system  at  said 
Ficas  comer,  and  of  the  uninsulated  condi- 
tion of  the  said  electric  wire  or  cable  at 
the  said  Fleas  comer,  and  knew,  or  by  the 
use  of  ordinary  care  could  or  would  have 
known,  of  the  dai^erons  condition  of  the 
samet  and  was  ne^^igent  In  permitting  said 
wire  to  become  and  remain  uninsulated  and 
In  such  dose  proximity  to  said  telephone 
system  at  said  Ficas  comer,  knowing  as 
it  did,  and  was  bound  to  know,  that  plain- 
tiff and  other  ouployte  of  said  telephone 
company  would  necesmrlly  have  to  approach 
near  to  and  in  dose  proximi^  thereto  in 
the  discharge  of  tbeir  duties,  and  ndght  get 
killed  or  seriously  injured  by  the  ^ectridty 
carried  on  said  wir&**  He  further  alleges 
the  injuries  received  1^  his  fall  occasioned 
by  the  n^l^atce  ai^Bant  as  above  set 
out. 

Appellant  answered  by  general  denial,  that 
the  appellee  knew  ttie  condition  of  the  wires 
and  assumed  risk,  contributory  negligence,  in 


that  he  acted  in  an  absent-mlDded,  unthought- 
fn],  and  earless  manner,  and  in  so  acting 
caused  a  drcnit  of  electricity  wlfli  mem- 
bers of  hia  body  by  grounding  an  eleetric 
current  in  a  careless  manner,  and  did  not 
act  with  care,  etc.;  and,  farther,  Oiat  ap- 
pellee knew  the  dose  xvoodmlty  <^  his  cwn- 
pany^  wire  and  posts  to  Out  of  anwllant^a, 
and  tiiat  it  was  practtcaUy  nninsulated  on 
the  top  of  one  wire,  or  should  tiave  known 
of  the  same  by  the  exercise  of  ordinary  care 
and  diligence,  and  therefore  guilty  of  con- 
tributory negligoice. 

The  appellant,  in  paragraph  T  of  its  an- 
swer,  brought  in  the  Scurry  Ckmnty  Telephone 
Company,  diarging  it  vritii  n^llgence,  and 
asking  to  recover  over  agabist  it  This  par- 
agraph will  be  set  out  more  in  detail  here- 
after. 

[1.2]  By  the  first  asalgament  appellant 
urges  that  the  court  erred  in  refusing  to 
give  specially  requested  instmctlon  No.  2. 
It  Is  asserted  that  the  court  failed  in  the 
main  charge  to  submit  the  defense  of  ap- 
pellant, and  therefore  the  special  charge 
should  have  been  given.  This  requested  in- 
struction is.  In  substance,  that  if  appellee 
Bowron  caused  the  cable  to  come  in  conta<A 
with  the  electric  ll^t  wire,  and  that  he 
had  knowlei^  of  the  danger  of  mch  con- 
tact, or  had  previously  been  warned  not  to 
come  in  contact  with  a  light  wire,  and  if 
he  was  n^llgent  in  so  doing,  he  could  not 
recover.  It  is  not  spedflcaUy  alleged  that 
the  canelng  of  the  cable  to  come  in  contact 
with  the  electric  wire  was  an  act  of  con- 
tributory ne^gence  on  the  part  of  Bowron. 
This  particular  situation  as  to  a  certain  bow 
in  the  cable,  which  is  alleged  as  the  cause 
of  the  uninsulated  condition  of  the  wire, 
is  alleged  as  an  act  of  n^llgence  against 
the  telephone  company.  The  court,  in  his 
main  charge,  Instructed  that  if  the  Jury 
found  "that  the  plaintiff,  either  in  going  upon 
the  telephone  pole  at  the  time  he  did  go. 
or  by  reason  of  his  knowledge  of  the  prox- 
imity to  the  wire  of  the  light  company  to 
the  telephone  cable  or  wire,  if  he  bad  such 
knowledge,  or  in  the  position  in  which  he 
placed  himsdf  while  on  said  pole,  or  in 
anything  that  he  did,  or  omitted  to  do,  he 
failed  to  use  that  degree  of  care  which  an 
ordinarily  prudent  person  would  have  exer- 
cised under  the  drcumstancee,"  etc  If  such 
failure  of  care  caused  or  contributed  to  cause 
him  to  come  in  contact  with  an  uninsulated 
wire  of  aivellunt,  by  reason  of  which  he  fell, 
to  find  for  appellant  "notwithstanding  that 
you  may  And  that  the  defoidant  was  also 
guilty  of  negligence  which  directly  or  proxi- 
mately contributed  to  eanse  the  Injury  to 
plaintiff,  if  any."  And  in  connectifm  with  the 
above  diarge  the  court  also  told  the  Jozy  Oiat 
if  Bowron,  In  ascending,  knew  of  the  danger 
to  which  he  would  or  might  be  exposed,  al- 
though it  was  one  of  his  duties,  by  reason 
of  bis  employment  to  ascand  tHe  pole,  and 
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if,  aaeoidlng  tlie  pole  with  such  knowledge, 
be  d  Dot  act  aa  ftn  ordbuiElly  prudent  per> 
son  under  audi  drcmnstances  would  have 
done^  and  Uiat  anch  act  contributed  to  Ida 
InjniT,  and  If  be  aacended  tbe  pole  with 
sndi  knowlfldce  of  the  aitnatlon  and  snr- 
roondlngB  as  he  had,  if  any.  he  fttlled  to 
exercise  ordinary  care  for  Ida  aatetj  and 
waa  thereby  guilty  of  negligence,  whicb 
canaed  or  contributed  to  cause  his  Injury, 
"then  if  you  find  plaintiff  was  guilty  of  neg- 
ligence In  any  of  these  parttcDlara,  nflalntltt 
oonld  not  recorer  though  you  might  beUere 
the  electric  wire  waa  Tinlnaplated  as  alleged, 
and  that  tbe  defendant  was  ne^lgent  In 
not  having  aald  wire  properly  protected." 
Tbe  court  further  inatmcted  the  jury.  In  de- 
termining whether  or  not  "the  plalntlfF  was 
himself  guilty  of  n^Ugoice  In  ascending 
aald  pole,  or  his  action  while  on  said  pole, 
you  will  consider  all  the  facts  and  drcnm- 
stances  In  erldence  which  tend  to  throw 
light  upon  these  questions."  Appellant  cites 
ns  to  no  evldwce  in  tbe  record  showing  that 
Bowron  was  warned  of  the  danger  or  con- 
ditions. In  the  absence  of  such  evidence, 
it  would  hare  been  error  for  the  court  to 
have  submitted  aucfa  an  Issue  to  the  Jury. 
The  court  submitted  the  question  whether  or 
not  appellee  knew  of  tbe  danger  from  the 
situation  and  condition  of  the  wires  and 
cable.  We  think  he  submitted  the  issues  as 
pleaded  In  a  clear  and  succinct  form,  and  the 
Jury  could  not  lutve  failed  to  understand  the 
issues  80  submitted.  We  do  not  believe  the 
diarge  requested  would  have  added  anytUng 
to  the  charge  of  the  court,  but  would  rather 
have  bad  a  tendency  to  confuse  them.  The 
charge  given  was  applicable  to  the  facts 
alle^  and  proven.  The  requested  change 
snbmitted  facts  not  proven  and  some  facts 
not  alleged,  as  contributory  negligence,  but 
contained  only  appellant's  alleged  cause 
against  tbe  telephone  company. 

[3]  The  second  assignment  presents  the 
court's  ruling  upon  appellant's  "motion  to 
exclude  the  testimony  of  Dr.  Scarborough  as 
to  the  permanent  or  probably  permanent  ef- 
fects of  an  electric  shock  rec^ved  by  the 
plaintur,  for  the  reason  Dr.  Scarborough 
testified  he  bad  no  experience  In  treating 
shocks  from  currents  of  electricity."  Ap- 
pellant, in  Its  bill,  does  not  set  out  the  tes- 
timony of  tbe  doctor,  In  wbicb  be  testified 
to  any  "pnmanent  or  probably  permanent 
^ects  of  an  tfectric  ahock."  It  does  not 
show  what  he  testified  on  that  point  Appel- 
lant does  not  p<dnt  out  to  ns  where  tbe 
doctor  testified  to  any  pwmanent  or  probably 
permanent  effects.  The  statement  under  this 
wHslgnnMmt  im  In  part,  "I  will  say  that  I 
think  that  the  cause  of  the^nerrous  condition 
of  his  system  after  the  injury  was  because 
both  of  bis  fall  and  this  electrical  shock." 
But  bis  further  testLDKmy  indicates  Oiat  in 
the  opinion  of  the  doctor  Bowron  had  re- 
coToed  from  that  condition,  and  the  only 


permanent  injury  was  to  his  arm,  which  was. 
broken  from  tbe  fall. 

[4]  The  third  assignment  presents  the  ac- 
tion of  the  court  In  refusing  to  permit  Bow- 
nm  to  answer  the  f(dlowlng  question,  "Have 
you  not  been  freguoiUy  drunk?"  Upon  ob- 
jection, the  court  sustained  the  objection, 
and  it  is  sUted  in  the  bill,  if  witness  had 
been  permitted  to  ansvnsr,  be  would  have 
aald:  "Yes,  shr."  The  trial  Judge  qualified 
the  bill  by  stating  tbe  record  fully  shows 
the  testimony  of  the  wUnees  as  to  Us  baMt 
of  drinking.  Upcm  examination  of  the  record 
we  find  that  the  witness  testified:  "It  is 
not  a  fact  that  I  often  engage  In  tiie  exoes- 
sive  use  of  Intoxicating  liqaors,  and  X  had 
not  done  so  prior  to  the  time  of  this  injury, 
nor  have  I  subsequent  tiiweto.  No,  Ox;  it  Is 
notateet  that  I  hsTe  been  drunk  frequently." 
There  is  at  least  a  page  and  a  half  of  tbe 
record  devoted  to  tiie  examination  this 
witness  with  r^aroioe  to  bis  drinking.  It  is 
not  at  all  Uk^  that  be  would  have  an- 
swered the  question  as  stated  In  the  Ull, 
when  be  bad  repeatedly  denied  that  he  got 
drank  tmtaeaaOy.  We  do  not  understand 
the  court  as  certifying  that  he  would  have 
80  testtfled,  but  be  ref^  VM  to  the  record 
for  his  evidoKie  on  that  point  TUb  as- 
signment  Is  OToruled. 

[8]  Tbe  fourth,  fifth,  and  sixth  assign- 
motts  complain  of  tbe  action  of  the  court 
In  reCuUng  veetal  diarges  4,  6,  and  7.  In 
so  far  as  the  charges  requested  contain  cor- 
rect prinditites  of  law  applicable  to  tbe  facts 
of  this  ease,  we  think  tbe  gmeral  charge 
sufficiently  presented  them.  The  requested 
instracttons  In  many  particulars  do  not  pre- 
sent the  law  ai^licable  to  the  case  and  some 
of  the  propositions  presented  in  them  we 
r^ard  as  not  being  the  law.  These  assign- 
ments are  overruled.  We  do  not  think  any 
useful  purpose  will  be  subserved  by  setting 
out  tbe  charges  and  discussing  them.  We 
regard  the  courts  charge  as  an  admlraMe 
presentation  of  the  law  andicable  to  tUs 
case,  and  as  fairly  and  folly  presenting  to 
the  Jury  tbe  questions  in  the  case  for  their 

SOlutlMl. 

[I,  r]  AppeOantfs  seventit  aarignnunt  of  «• 
ror  is  to  the  action  of  tbe  court  In  sustain- 
ing the  third  apodal  exception  of  appellee 
Bowron,  addressed  to  the  sixth  paragraidi  of 
the  appellanlfs  answer.  The  special  exc^ 
tlMi  is  aa  followa:  "PlaintifC  fnrtbtt  sfie- 
dally  excepts  to  the  sixth  section  of  aald 
answer  and  that  part  tbraeof  seeUng  to 
charge  this  plaintiff  that  such  notice  as  the 
telcidione  company  and  its  agents  may  have 
had  as  to  the  uninsulated  cmdition  of  tbe 
defoidant  Htfit  company's  wire  at  and  prior 
to  tbe  time  idalntiff  reocAved  bla  injuries, 
thereby  seeking  to  charge  the  plaintiff  with 
such  negligence  as  said  telephone  company 
and  its  other  agrats  may  have  been  guilty 
of  in  tbe  construction,  operation,  and  main- 
tenance of  Its  telephone  wires  and  caUes 
up  to  and  prior  to  the  time  plaintiff  was  In- 
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JurecL"  The  Caption  AppeAta  to  go  to  that 
part  of  the  sixth  paragraph  of  the  answer 
which  alleges,  amoi^  other  things:  "Said 
telephone  company,  through  Its  agents,  did 
have  or  claimed  to  have  knowledge  of  such 
defective  Insulation  In  the  wire  of  the  de- 
fendant light  company  prior  to  plaintiff's  la- 
Jury.  «  •  •  But  the  said  telephone  com- 
pany and  the  plaintiff  and  its  agents  are 
guilty  of  negligence  in  the  construction,  op- 
eration, and  maintenance  of  Its  lines  of  wire, 
cables  etc,  If  there  is  any  such  n^ltgence." 
As  we  understand  the  exception,  It  only 
goes  to  the  knowledge  and  negligence  of  the 
tele^one  company  and  its  agents  with  ref- 
erence to  the  defective  insulation  and  the 
oonstraction,  etc.,  of  the  wires  and  cables 
of  the  telephone  company.  The  court  did 
not,  as  we  gather,  strike  ont  all  of  paragraph 
8,  but  only  that  part  excepted  to,  and  let 
stand  Qiat  part  charging  knowledge  and  n^- 
llgence  on  the  part  of  Bowron,  as  a  reply 
to  his  cause  of  action.  We  do  not  think 
the  knowledge  of  the  tel^houe  company  and 
Its  agents  and  th^r  negUgioice  should  be 
chained  to  Bowron  and  defeat  him  in  his 
recovery.  The  telephone  company  owed 
Bowron  the  duty  to  famish  him  a  reason- 
ably safe  place  in  which  to  work,  and  if  It 
failed  to  do  so,  and  with  knowledge  of  the 
condition  rendering  It  unsafe  n^llgently 
placed  him  at  work  thereon,  such  act  would 
not  defeat  the  appellee's  suit  against  appel- 
lant, if  it  was  a  Joint  tort-feasor,  whose 
wrongfal  or  negligent  acts  concurred  with 
those  of  his  employer ;  but  he  would  have  a 
rigiht  of  actton  against  one  or  both.  The 
negllgwce  of  the  one  will  not  defeat  his  re- 
covery against  the  other,  unless  the  jury 
tbnnd  ho  ccmcnrriiw  n^Ugence  on  the  part 
of  appellant  proximately  causing  the  Injury. 
The  trial  court  substantially  submitted  to 
the  jury  In  the  main  charge  the  law  above 
stated. 

[I,  •]  The  elglitli  and  ninth  asa^ments 
complain  of  the  action  of  the  court  In  sus- 
taining the  exceptions  of  appellee  Bowron 
and  that  of  appellee  Scurry  County  T^e- 
pbone  Ocmipany  to  the  seventh  paragraph  of 
appellant's  answer,  bringing  the  tele^ne 
compKoy  into  tiie  case  and  asking  a  Judg- 
ment for  contribniton  ovec  against  it  This 
paragraph,  claiming  contrllmtlon,  alleges 
that  prior  to  the  injury  of  Bowron  "Oia  tele- 
phone company  had  wected  a  syaton  of 
telephone  poles,  wires,  and  cables  in  and 
upon  the  streets  and  other  places  In  the 
<dty  of  Snydw,  and  tiiat  one  of  its  inlndpal 
and  main  poles  was  placed  on  the  street 
comer  known  as  the  Fleas  comer,  near  the 
aoutheart  comer  of  the  public  square^  upon 
which  pole  was  fastoied  many  of  the  phone 
wires  of  said  sgrBtem,  and  a  large  cablet 
1%  Indies  In  dtametor,  of  lead  or  soft  metal, 
in  wbldi  wan  numerous  small  telephone 
wires,  all  of  i^di  made  said  cable  heavy ; 
that  said  cable  was  snspoided  from  a  me»< 
senger  wlre^  drawn  taut  1^  small  tnaulated 


wires  tied  onto  eacb ;  that  at  the  near  aid 
of  the  said  posts,  on  the  east  ride  thweof, 
the  cable  was  sagged  In  a  bow  btiow  its 
level,  and  below  the  messenger  wire  that 
held  said  cable  up,  some  12  or  18  indwa, 
instead  of  bedng  tied  up  to  within  about  3 
Inches  of  said  messenger  wire  that  held  the 
cable  up  at  other  points,  and  would  have 
held  it  up  to  Its  proper  position  at  this  point 
except  for  tlie  negligence  of  the  telciilKme 
company  in  permitting  said  cable  to  sag,  as 
aforesaid;  that  the  poets  wMdi  held  ttae 
defendant  light  company's  wire  were  neces- 
sarily ^aced  near  the  posts  of  the  td^bone 
company  at  the  said  Fleas  comer,  and  one 
wire  of  the  light  company  was  on  the  east 
side  of  aald  posts  and  one  on  the  west  aide 
thereof,  and  that  said  wires  were  i^aced  by 
the  drfendant  upon  a  long  crossarm  and  out 
of  reatdi  of  an  ordinary  poEaon  engaged  in 
repairing  or  working  upon  the  wires  of  the 
telephone  company ;  but  that  if  the  plaintiff 
was  Injured,  as  alleged  him,  it  was  not 
by  reason  ot  any  n^^lgence  on  the  part  of 
the  l^t  conqtany,  but  was  caused  by  Hie 
negUgenee  ot  said  tel^hone  company  per- 
mitting Its  said  cable,  which  was  suspended 
directly  over  and  at  right  angles  with  the 
wire  of  the  light  company  on  the  east  side 
of  the  light  posts  and  i^one  posts,  to  sag. 
and  In  not  tying  up  said  cable  to  its  support, 
but  in  permitting  same  to  sag  as  aforesaid 
imtll,  if  there  was  any  exposed  place  on  the 
light  company's  wires,  as  alleged  by  plain- 
tiff. It  was  directly  caused  by  the  friction 
of  the  said  cable  on  the  top  of  said  light 
wires  InsnlatloD  and  the  wearing  or  burning 
off  of  a  small  portion  of  said  insulation  on 
the  top  of  the  light  company's  wire  at  a 
point  of  contact  between  the  phone  cable 
and  ll^t  wire ;  and  the  telephone  company 
and  Its  agent,  the  plaintiff  herein,  knew  of 
such  faulty  construction  on  the  part  of  said 
telephone  company,  and  knew  of  the  danger 
incident  thereto.  If  any,  and  if  there  was 
an  exposure  of  the  light  company's  wire, 
aforesaid,  said  telephone  company  and  the 
plaintiff  had  notice  thereof  and  full  knowl- 
edge of  the  attendant  danger  of  same,  if 
any."  It  is  fortlier  allied  the  shock  to 
Bowron  was  conveyed  to  him  through  the 
cable  of  the  telephone  company  by  coming 
in  contact  with  the  wire  at  the  point  whwe 
the  insulation  had  been  rubbed  off  of  the 
light  company's  wire  by  the  cable,  as  above 
alleged,  and  that  while  the  cable  was  charg- 
ed with  electricity,  Bowron's  wet  clothing 
came  In  contact  with  the  cable,  and  he  clos- 
ed the  electric  drcnit  by  touching  some 
ground  wire  with  some  part  of  his  body.  It 
is  alleged  that  Bowron  had  knowledge  and 
skill  in  electrical,  power  plants,  tek^bonOp 
etc.,  and  that  he  and  the  telephone  company 
knew  of  the  condition  of  ttie  wire  at  tb» 
time  of  the  injury,  and  tiiat  if  nnw  one  was 
directly  liable  to  Bowron  it  was  the  tele- 
plume  con^any,  and  th»  ^oximata  cause  of 
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Uie  Injury  was  due  to  the  aegllgeace  of  the 
telephone  company. 

The  court  sustained  the  exceptions  to  this 
paragraph  of  the  answer  and  ordered  the 
telephone  company  to  be  dismissed.  We  do 
not  understand  hy  dismissing  the  telephone 
company  that  that  part  of  the  answer,  in  so 
far  as  Bowron  is  concerned,  was  stricken 
ont  The  &cts  Introduced  in  evidence  ap- 
pear to  have  fully  gone  Into  the  relation 
and  condition  of  the  wires  at  the  time  of 
the  Injury  and  with  reference  to  the  situa- 
tion of  the  cable,  and  the  hlgh-Toltage  wire. 
It  is  shown  there  were  abrasions  in  the  In- 
snlatlon  of  about  one-fourth  of  an  Inch  In 
the  high-voltage  wire  of  appellant  at  the 
post  from  which  Bowron  felL  There  was 
a  bum  on  his  shoulders  and  two  or  three 
on  his  back.  The  evidence  further  shows 
the  cable  of  the  telephone  company  bows  or 
saga  down  near  to  where  this  break  was  in 
the  Insulation.  The  testimony  further  In- 
dicates that  such  had  been  Its  condition 
for  some  time  previous  to  tlie  injury  of 
Bowron.  and  that  the  manager  of  the  phone 
company  knew  of  It  The  Jury  had  evidence 
from  which  they  could  have  found  that  the 
cable  brolce  the  insulation.  The  testimony 
in  some  particulars  negatives  the  fact  that 
the  cable,  at  the  time  of  the  injury,  was 
forced  in  contact  with  a  high-voltage  wire, 
and  ttiat  such  contact  was  the  cause  of  the 
cnrrent  passing  through  appellee.  We  think, 
however,  the  evidence  is  ample  to  show  that 
appellant  was  negligent  in  the  particulars 
charged  in  the  petition,  and  from  the  facts 
BO  proven  the  Jury  were  warranted  in  find- 
ing a  verdict  for  Bowron. 

[II]  It  was  the  duty  of  appellant  to  have 
Its  wires  insulated  where  persons  whose 
duties  called  them  In  proximity  thereto  would 
be  exposed.  That  is  such  a  duty  as  the  ap- 
pellant could  not  divest  its^f  of.  San  An- 
tonio Oas  &  Electric  Oo.  v.  Badders,  46  Tex. 
Civ.  App.  569,  103  S.  W.  229 ;  Standard  Light 
&  Power  Oo.  v.  Mxmcey,  33  Tex.  Olv.  App. 
416,  76  S.  W.  931 ;  Citizens'  Tel^raph  Oo.  v. 
Thomas,  45  Tex.  Civ.  App.  20,  99  8.  W.  8T9. 
The  court  Instructed  the  Jury,  If  .Bowron 
was  Injured  through  the  negligence  of  the 
telephone  company,  vrithout  negligence  on 
the  part  of  appellant  proximately  causing 
the  injury  and  concurring  with  the  negli- 
gence of  the  telephone  company,  to  find  for 
axq>^lant  If  there  was  error  In  dlsmisslug 
the  telephone  company,  it  did  not  prevent 
the  appellant  from  showing,  If  it  could,  that 
the  telephone  company's  negligence  was  the 
sole  cause  of  the  injury,  and  that  it  was  not 
therefore  liable^  The  record  indicates  the 
case  was  folly  developed  on  that  point,  and 
that  no  Injury  resulted  to  appellant,  In  so 
far  as  the  establishmrat  of  its  liability  or 
nonliability  to  Bowron  Is  concerned  for  the 
injury  received  by  him.  The  serious  auestion 
presmted  under  the  plea  bringing  into  the 
case  the  td^hons  company  Is:  Did  It,  under 
tha  allflCfttloiu,  abow  a  zlSht  of  omtribatlon 


against  the  telephone  company?  The  ques- 
tion. In  so  far  as  this  court  is  concerned. 
Is  a  difficult  one.  Was  the  sagging  of  the 
telephone  cable  or  the  bow  therein,  making 
an  abrasion  in  the  Insulation,  the  primary  or 
active  negligence  renderii^  the  telephone 
company  liable  to  appellant?  The  answer 
or  cross-petition  alleges  the  erection  of  the 
telephone  posts  and  the  wires  and  cables 
thereon,  and  that  appellant's  posts  which 
held  its  wires  were  nec^sarlly  placed  near 
the  posts  of  the  telephone  company.  Was 
this  wire  and  post  placed  near  to  the  sag- 
ging cable  before  or  after  the  cable  was 
placed,  and  before  or  after  It^  sagging  con- 
dition? If  after,  then  appellant  must  have 
reasonably  anticipated  that  the  abrasion 
would  iwrobably  occur.  It  was  Its  duty  to 
Insulate  its  wire,  and  It  was  required  to 
use  ordinary  care  to  see  that  Its  wires,  when 
pat  in  use,  were  properly  insulated  and 
maintained  in  that  condition.  This  duty 
was  nonassignable,  and  the  fact  that  the 
cable  was  constructed  so  that  It  broke  the 
Insulation  was,  or  might  be,  a  concurrent 
act  of  negligmoe.  We  think  the  cross-peti- 
tion should  have  alleged  and  shown  that  ap- 
pellant was  not  negligent  In  placing  its  wires 
where  It  was  probable  they  would  be  ren- 
dered dangerous.  If,  when  the  wires  were 
placed,  the  cable  was  in  the  condition  It  was 
when  the  injury  was  done,  then  the  appel- 
lant was  n^ligent  In  so  placing  them,  and 
could  not  recover  over  against  the  telephone 
company  for  an  act  which  -  its  negligence 
caused.  The  petition,  by  Its  construction. 
Indicates  that  the  telei^one  posts,  wires, 
and  cable,  when  appellant  placed  its  wires 
and  posts  near  them,  were  then  constructed, 
and  in  the  position  they  were  when  the  dam- 
age was  done  the  Insulation.  There  is  noth- 
ing alleged  or  shown  that  appellant  did  not 
know  of  the  condition  before  the  Injury  to 
Bowron.  We  believe  the  auctions  should 
show  that  It  was  not  guilty  of  negligence 
in  permitting  the  wire  to  remain  uninsulated. 
If  the  condition  of  the  cable  and  wire  were 
known  to  the  telephone  company,  it  certain- 
ly should  have  been  known  to  appellant, 
whose  duty  it  was  to  maintain  Its  wire  In  a 
safe  condition.  It  should  not  be  allowed  to 
say  the  cable  inflicted  the  damage  to  the 
wire;  therefore  the  obligation  the  law  im- 
posed could  be  and  should  be  shifted  to 
the  tel^hone  company.  Ijeaving  the  cable 
In  the  amditiou  It  was  may  or  may  not  have 
been  an  act  of  negligence  on  the  part  of  the 
telephone  company.  If  It  was  In  that  con- 
dition before  the  wire  was  placed  there,  we 
do  not  think  n^ligence  is  shown  of  the 
telephone  company.  If  it  got  In  that  posi- 
tion after,  or  was  placed  there  after,  it 
might  have  been  negligence,  but  we  think 
only  concurrent  The  active  negligence  in 
this  case  was  leaving  in  an  exposed  place 
an  uninsulated  wire.  It  may  have  l>een  the 
telephone  company  was  guilty  In  permitting 
I  it!  cable  to  break  tbn  Insulation  on  tJie  wire 
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It  iB  equally  clear  that  appellant  was  gnllty 
In  permitting  the  wire  to  remain  uninsulated. 
Both  these  acts  may  hare  been  the  proximate 
cause  of  the  injury.  The  court  should  not, 
In  order  to  shift  the  burden  from  one  to  the 
other,  compare  their  conduct  and  ascertain 
which  of  the  two  was  the  least  guilty.  We 
do  not  think  the  appellant  alleges  a  case 
authorizing  contribution  from  the  telephone 
company.  Ballway  Co.  v.  Vance,  41  S.  W. 
167 ;  San  Marcos  Electric  Light  &  Power  Go. 
T.  Compton,  48  Tex.  Civ.  App.  586,  107  B.  W. 
1161;  Standard  Light  &  Power  Oo.  t.  Mnn- 
cey,  33  Tex.  Civ.  App.  416,  76  S.  W.  031; 
Atlanta  ConsoAdated  Street  Railway  Oo.  t. 
Southern  Bell  Tel^hone  &  Telegrapb  Co. 
(O.  C)  107  Fed.  874. 

[11]  The  eleventh  assignment  complains  at 
the  court's  action  in  refusing  to  permit  Dr. 
Johnson  to  answer  the  following  question: 
"Now,  regarding  the  arm,  doctor,  from  your 
exanilnatlon  of  his  arm,  and  from  your 
knowledge  of  surgery  and  your  experience 
of  14  years  as  a  physician,  is  It  not  probable 
that  the  motion  could  be  restored  by  a  proper 
treatment  of  setting  the  arm  at  this  time?" 
The  bill  of  exceptions  shows  that  Uie  wit- 
ness would  bare  answered  "that  by  a  proper 
treatment  of  the  arm  of  the  defradant — that 
is,  by  breaking  up  the  cartllaglnouB  masses 
around  the  Joint,  without  injury  to  the 
muscles,  bones,  or  nerves — ^wonld  take  out 
Uie  stiffness  and  cause  growths  to  be  taken 
up  by  the  blood,  and  thereby  restore  Oie 
mobility  of  the  ji4nt  in  a  much  greater  de- 
gree than  It  Sias  now.  If  not  entirely  cure 
It  In  many  Instances  permanmt  cures  are 
effected,  and  I,  as  a  phyaidan  and  surgeon, 
would  adopt  that  course  In  this  particular 
case.  If  permitted  by  Monte  Bowron."  Dr. 
Johnson  was  luresent  when  the  arm  of 
Bowron  was  set,  and  he  tesUfled  that  "the 
Injuries  were  treated  as  any  other  surgeon 
would  have  done."  Dr.  Scarborough  testi- 
fied that  "the  knu<^e8  from  the  humerus, 
which  is  the  only  bone  of  tlie  nppw  arm,  to 
the  forearm  knn<Alea,  that  forms  the  joint 
where  the  fracture,  and  also  the  bone  that 
comes  in  here  to  make  the  joint  from  the 
loww  side,  the  ulna ;  it  is  a  fact  that  the 
elbow  was  crushed  in  there,  and  those  bones 
that  form  the  elbow  joint  were  crushed. 
*  *  *  It  is  a  &ct  that  we  could  not  have 
set  the  arm  in  any  other  manner  than  that 
In  which  we  did  set  It,  and  bring  the  bones 
to  anything  like  their  natural  position.  The 
omditlon  that  that  arm  was  In  at  that  time, 
we  set  it  in  the  only  way  that  it  could  be 
set  *  •  *  We  can  feel  that  the  bones 
of  the  elbow  were  all  crushed  In  that  joint" 
The  evidence  shows  that  Bowron  had  three 
surgeons  with  him  at  the  time  of  his  Injury, 
and  there  Is  no  question  made  as  to  the 
treatment 'given  at  the  time  b^ng  the  proper 
one.  App^ee  exercised  ordinary  care  in 
securing  the  treatment  of  his  arm.  We  do 
not  believe  the  law  requires  him  to  go  fur- 


ther and  have  his  arm  brdken  over,  nie 
"cartilaginous  mass,"  *Vltbout  injury  to 
the  muscles,  bones,  or  nerves,"  would  have 
to  be  broken,  in  order  to  take  "out  the  stiff- 
ness." We  think  sodi  reqnlremait  on  the 
part  of  appellee.  In  ordw  to  relieve  the  ap- 
pellant frmn  the  consequences  of  its  negli- 
gent act.  la  requiring  considerably  more  than 
ordinary  care.  13  Qyc.  77,  and  note  08; 
RaUway  Co.  v.  Doyle,  25  S.  W.  461;  Railway 
Oo.  V.  Young,  60  Tex.  202.  There  was  no 
error  in  refusing  the  testimony. 

The  twdfth  assignment  Is  overruled.  We 
do  not  think  the  letton  excluded  by  the 
court  admissible  upon  the  issuee  between 
the  appellant  and  Bowron. 

We  And  no  sudi  mor  in  the  record  as 
requires  a  reversal  ot  the  cue,  and  It  1» 
therefore  aflBrmed. 


MeWILUAMS  v.  VS.  STOCKTON  IBBI- 
OATED  LANDS  00. 

(Court  of  Civil  Appeals  of  Texas.    SI  Faao^ 

April  24,  1918.) 

Affxai.  akd  Bbbob  (I  656*)— Bbview— SiTFn- 
ciERT  Statement  of  Faots— Btix.iitqs  oh 

BVIDBNCK— InSTBUCriONS. 

Where  the  statement  of  facta  was  strickoi 
for  foilure  to  comply  with  Supreme  Court  roles 
72  and  78,  assignments  of  error  relating  to  the 
admiBsion  of  evidence  and  the  court's  charge 
canuot  be  reviewed. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Enor^  Gent  Die  H  2828-2a!6;  De&  Dig.  | 

Appeal  from  Pecoa  Oonnly  Court;  Jno. 
M.  Odom,  Judge. 

Action  by  J.  F.  McWlUiams  against  the 
Ft  Stockton  Irrigated  Lands  Company. 
Judgment  for  defendant;  and  plalntUt  ap- 
peals. Affirmed. 

R.  D.  Blaydes,  of  Ft  Stockton,  for  appe- 
lant O.  W.  Williams  and  W.  C.  JaCkaon, 
both  of  Ft  Stockton,  for  appellee. 


HARPER,  a  J,  J.  F.  McWllUams,  real 
estate  agent,  brought  this  suit  for  commis- 
sions for  famishing  purchaser  for  certain 
tracts  of  land  belonging  to  the  defendant, 
Ft  Stockton  Irrigated  Lands  Company. 

On  February  6,  1913,  the  statement  of 
facts  ffled  was  stricken  from  the  flies,  be- 
cause not  in  compliance  with  rules  72  to 
78  prescribed  by  the  Supreme  Court,  tor 
the  reasons  given  In  Albera  t.  Boberta,  ISO 
S.  W.  696. 

The  errors  assigned  In  the  app^anfs  brief 
will  not  be  considered,  because  they  all  re- 
late to  the  diarge  of  the  court  or  to  the  ad- 
missibility of  evidence,  and  they  cannot  be 
considered  in  the  absence  of  statement  of 
facts.  Mayo  t.  Goldman,  44  Tex.  Civ.  App, 
80,  07  S.  W.  lOei ;  Boyette  t.  Glass,  140  S. 
W.  819. 
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There  being  no  fundamental  error  appar- 
ent npon  the  face  of  the  record,  the  cause 
must  be  affirmed ;  and  it  Is  w  ordered. 

U^dkENZXB,  J.,  not  altttns. 


VITHBR8POON  et  tL  t.  STALET  et  aL 

<ConTt  of  ClTil  Amwals  of  Texas.  Austin. 
March  12,  1918.   Rehearing  Denied 
April  16.  1918.) 

1.  UimOB  AITD  MXHEBALS  (H  S3>  58*)— OiL  AND 
OaB  LBABB— UnilATIRAL  OOHTBUI  —  Mu- 

THAUTT— OpnoH. 

The  owner  of  certain  oil  land  executed  a 
vritten  Instrument  by  which,  for  |2S  and  cer- 
tain royaltiee,  he  sranted,  etc.,  to  S.  all  the  oil, 
gaa,  ana  other  minerals  onder  the  land,  to  hold 
mr  five  yean  from  the  date  of  the  Instrnment, 
wd  so  umg  thereafter  as  oil,  gas,  and  other 
minerals  were  found  in  paying  quantities,  pro- 
vided if  operations  were  not  commenced  with 
diligoice  within  60  days  from  October  80,  1910, 
the  grant  should  immediately  become  tokL  ex- 
cept that  S.  might  prevent  snch  forfeiture  from 
year  to  year  by  paying  926  every  60  days  until 
the  oil  well  was  commenced,  or  until  shipments 
from  the  mines  had  begun ;  that  the  grant  was 
not  intended  as  a  mere  franchise,  hot  as  a  con- 
veyance of  the  promrty  described  for  the  pur- 
poses mentioned.  Meld  that,  since  the  Instru- 
ment did  not  bind  S.  to  do  anything,  it  was  a 
mere  unilateral  contract,  constituting  nothing 
more  than  an  option,  which  terminated  on  the 
tailnre  of  S.  to  perform  the  oonditlons. 

JEd.  Note.— For  other  cases,  see  Mines  and 
Minerabi.  Cent  Dig.  H  1477l%  168,  108;  Dec. 
Dig.  »  (S3,  58.1 

2.  IIXNES  AND   MUfKBALS  (|  78*)— OlL  AND 

Gas  Lease  —  Forfeitubk  —  Pathbnts  — 

Receipt. 

Where  the  time  within  which  an  option 
to  continue  an  oil  and  gas  lease  could  be  exer- 
dsed  1^  the  payment  of  126  to  the  landowner 
expired  January  28,  1911.  a  deposit  of  such 
som  in  a  bank  to  the  credit  of  the  landowner 
on  January  30th  was  ineffective  to  continue 
the  lease,  though  a  receipt  for  the  previous 
payment,  not  in  accordance  with  the  terms  of 
the  lease,  improperly  recited  that  it  continued 
the  lease  to  January  30,  1911 ;  and  the  land- 
owner having  refused  to  accept  the  credit  the 
option  was  terminated. 

[Eld.  Note.— For  other  c&aea,  see  Mines  and 
Minerals,  Cent  Dig.  |  208;  Dec  Dig.  S  79.*} 
8.  Mima  ahd  MiinsALS  (|  79*)--On.  and 

OaS  LBABB  —  FOBFBITCBX  —  FaTUBNT  — 

Estoppel. 

Where  an  oil  and  gas  lease  could  have 
been  continned,  by  its  terms,  by  a  payment  of 
928  to  the  lessor  an  January  28.  1911.  but  the 
amount  was  not  deposited  to  the  landowner's 
credit  in  a  bank  until  January  80th,  and, 
tiioush  the  landowner  did  not  at  once  repudi- 
ate it  the  lessen  did  nothing,  except,  on  Jann- 
«i7  30;  1911,  to  haul  pipe  to  the  land,  where 
it  still  remained,  and  on  February  8d  written 
notice  was  given  the  lessee  of  the  landowner's 
refusal  to  accept  the  payment,  and  declaring 
the  contract  forfeited,  the  landowner  was  not 
estopped  by  his  delay  to  enforce  such  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  209;  Dec.  Dig.  S  79.*] 

Appeal  from  District  Court,  Navarro 
County;  H.  B.  Davlss,  Judge. 

Action  by  C.  L.  Wltherspoon  and  others 
against  W.  H.  Staley  and  others.  Judgment 
for  defendants,  and  complainants  appeal. 


Reversed,  with  instrucHonB  to  render  Judg- 
ment in  favor  of  complainants. 
See,  also,  138  8.  W.  119L 

W.  J.  McKle  and  OaUicatt  &  Call,  aU  of 
Oorsicana,  tor  anwllants.  Richard  Maya,  of 
Corslcana,  for  app^lees. 

RICE,  J.  This  suit  involves  a  contest  be- 
tween two  rival  claimants  for  the  rl^t  to 
pnwpect  for  and  develop  oil,  gas,  coal,  or 
other  minerals  underlying  a  tract  of  215 
acres  of  land  out  of  the  McNeal  survey  in 
Navarro  county,  basing  tbelx  respective 
claims  thereto  npon  certain  contracts  be- 
tween themselves  and  the  owners  thereof. 
It  was  allied  by  appellant  Wltherspoon  that 
on  the  30th  of  October,  1910,  Dr.  Frank 
Hlnes,  the  owner  of  said  land,  leased  to  W. 
H.  Staley,  one  of  the  appellee  herein,  the 
mineral  rights  thereunder,  said  contract  re- 
citing ttiat  said  Hlnes,  In  conelderaUon  of 
925  cash  to  him  paid  by  said  Staley,  and 
certain  other  consideration  thereinafter  set 
forth  to  be  performed  by  said  Staley  (among 
which  were  the  delivery  and  payment  to 
said  Hines  of  one-eighth  of  the  oil  produced 
and  four  cents  per  ton  for  all  coal  mined 
and  marketed,  as  well  as  the  payment  of 
9100  per  year  for  the  product  of  each  gas 
well),  granted,  bargained,  sold,  and  conveyed 
to  said  Staley,  or  his  heirs  and  assigns,  all 
the  oil,  gas,  coal,  and  other  minerals  under 
said  land,  to  have  and  to  hold  the  same  to 
said  Staley,  his  heirs  or  assigns,  for  the  term 
of  .five  years  from  the  date  thereof,  and  as 
long  thereafter  as  oil,  gas,  and  other  min- 
erals were  found  in  paying  quantities  there- 
in, provided,  in  case  operations  for  either 
the  drilling  of  a  well  for  oil.  gas,  mining,  or 
other  minerals  was  not  commenced  and  pros- 
ecuted with  due  diligence  within  60  days 
from  date  thereof  then  said  grant  should  im- 
mediately become  null  and  void  as  to  both 
parties;  also  providing  that  said  Staley  may 
prevent  such  forfeiture  from  year  to  year 
by  paying  to  said  Hinet  the  turn  of  $25 
every  60  daya  untU  tuch  well  ia  comitwnced, 
or  until  shipments  from  such  mines  have 
begun,  which  payments  could  be  made  at 
the  First  National  Bank  of  Corslcana,  Tex., 
or  payable  dlrectiy  to  said  Hlnes.  Said  con- 
tract further  provided  as  follows:  "This 
grant  Is  not  Intended  as  a  mere  franchise, 
but  Is  intended  as  a  conveyance  of  the  prop- 
er^ alwve  described  for  the  purposes  here- 
in mentioned,  and  it  is  so  understood  by 
both  parties  to  this  agreement"  There  were 
other  provisions  not  deemed  important,  for 
which  reason  they  are  not  recited;  but  the 
entire  contract  is  set  out  and  may  be  fonnd 
In  the  case  of  Wtthorspoon  t.  Staley,  188 
S.  W.  U91. 

It  was  further  alleged  that  said  Staley . 
did  not  commence  operations  thereunder 
within  60  days,  but  that  on  the  30th  of  No- 
vember. 1910.  he  paid  to  said  Hlnes  925. 


*Wor  otber  easss  am  ssms  teple  sod  ssetloa  NT7HBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-Mo.  Barlss  *  Bmp'r  InOexas 
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which  was  accepted  by  him,  whereby  the 
time  for  development  was  extended  until 
the  27th  or  28th  of  January,  1911,  bnt  that 
no  development  or  farther  payment  was 
made  by  said  Staley  within  snch  period; 
whereupon  said  Hlnes,  on  the  3d  of  Febru- 
ary, 1911,  declared  said  contract  forfeited 
and  forbade  Staley's  entrance  npon  said  land 
for  the  purpose  of  prospecting  for  or  develop- 
ing oil,  gas,  or  other  minerals  thereon;  and 
on  the  same  day  said  HInes  and  wife  made 
a  somewhat  similar  contract  with  said  ap- 
pellant, conveying  such  mineral  rights  under 
said  land  to  blm,  and  at  the  same  time 
notifying  Staley  of  what  he  had  done,  and 
likewise  Informing  him  that,  In  the  event  he 
should  undertake  to  enter  upon  said  land  for 
the  purpose  of  developing  the  same,  he  would 
claim  as  his  own  the  entire  fruits  of  his  ef- 
forts, and  farther  ailing  that,  notwith- 
standing such  action  upon  the  part  of  said 
Hlnes,  said  Staley,  disregarding  his  (Wltber- 
spoon's)  rights,  proceeded  to  sink  a  well  upon 
said  land  for  the  purpose  of  procuring  oil, 
and  would,  if  not  restrained,  succeed  In  so 
doing,  and  in  draining  the  oil  under  an  adja- 
cent tract  npon  which  appellant  likewise 
had  a  lease  and  was  opiating  a  well,  to 
his  great  damage.  He  further  alleged  that, 
notwithstanding  it  was  the  dnty  of  said 
Hlnes  to  have  prevented  any  attempted  de- 
velopment of  said  land  for  oil  or  other  min- 
erals by  said  Staley.  he  bad  failed  to  do  so, 
praying  that  a  writ  of  injunction  should  is- 
sue against  said  Staley,  preventing  him  from 
further  prosecuting  operations  on  said  land 
under  and  by  virtue  of  his  alleged  contract, 
and  for  a  cancellation  thereof,  and  praying 
the  establishment  of  hie  own  contract  with 
Hlnes  and  wife,  hereinbefore  referred  to. 

Said  Staley  and  one  T.  N.  Bamsdall,  who, 
it  seems,  was  interested  in  the  Staley  con- 
tract, Jointly  answered,  urging  certain  spe- 
cial exceptions,  a  general  denial,  and  special- 
ly answered,  asserting  that  their  contract 
had  not  In  fact  expired,  because  the  required 
payments  had  been  made  and  work  begun 
within  due  time;  wherefore  their  contract 
was  superior  to  that  of  appellant  Wlther- 
spoon,  and  should  prevail. 

Hlnes  and  wife,  who  were  made  i>artles 
defendant,  likewise  answered,  setting  up  sat>- 
stantially  the  same  facts  as  those  relied  np- 
on by  appellant  Witberflpoon,  and  prayed  for 
similar  relief. 

There  was  a  Jury  trial,  resulting  in  a  ver- 
dict and  Judgment  for  appellees,  from  which 
this  appeal  is  prosecuted. 

[1]  Many  interesting  questions  have  been 
raised  and  ably  discussed  by  counsel  on  both 
sides  In  their  briefs,  most  of  whicli,  how- 
ever, it  will  not  be  necessary  for  us  to  no- 
tice, for  the  reason  that  we  have  concluded 
that  the  trial  court  erred  in  not  peremptori- 
ly instructing  a  verdict  in  behalf  of  appel- 
lants, on  the  ground  that  the  contract  re- 
lied upon  by  appellees  did  not  convey  any 
Interett  In  the  land,  bot  conveyed  mvely  an 


optional  right  to  acquire  an.  Interest  therein 
upon  the  performance  of  certain  conditions, 
which  were  not  complied  with  within  the 
time  etlpnlated  for  their  performance. 

This  contract  was  likewise  a  nnllatoral 
one,  In  that  It  did  not  bind  or  obligate  tbe 
lessee  to  perform  any  of  the  conditions  there- 
of, and  was  therefore  lacking  In  mutuality. 
See  Natl.  Oil  ft  Pipe  Line  Go.  t.  Teel,  95 
Tex.  S91,  68  S.  W.  979;  s.  c..  67  8.  W.  045; 
Forney  v.  Ward,  26  Tex.  Olv.  App.  443,  62 
S.  W.  109;  Roberts  v.  HcFadden.  32  Tex. 
Civ.  App.  47,  74  S.  W.  Ill;  Hodges  v.  Brlce, 
32  Tex.  Civ.  App.  3S8,  74  S.  W.  590;  Marble 
Co.  V.  Blpley.  10  WaU.  339,  19  L.  Ed.  965; 
Hugglns  V.  Daley,  99  Fed.  606,  40  C  C  A. 
12,  48  L.  B.  A.  320;  Steelsmlth  v.  Oartlan, 
45  W.  Va.  27,  29  S.  B.  978,  44  L.  R.  A.  107. 
See,  also.  Eclipse  Oil  Co.  v.  South  Penn.  Oil 
Co.,  47  W.  Va.  84,  34  S.  E.  923;  Harness 
OU  Co.,  4  W.  Va.  232,  88  S.  E.  670;  Cowan 
T.  Iron  Co.,  83  Va.  547,  8  S.  E.  120. 

Bouvier  (volume  2,  p.  621)  defines  a  uni- 
lateral contract  as  follows:  "Whoi  the  par- 
ty to  whom  the  engagement  is  made  makes 
no  express  agreement  npon  bis  part,  the 
contract  is  called  unilateral,  even  in  cas- 
es where  the  law  attadiee  certain  obUgationB 
to  his  acceptance." 

Mr.  Justice  Oalnee,  in  National  Oil  Pipe 
line  Co.  V.  Teel,  95  Tex.  591,  68  S.  W.  980, 
held,  in  a  case  involving  contracts  very  sim- 
ilar to  the  one  in  question,  that  the  same 
were  unilateral,  and  said  that,  "viewing  tbe 
same  In  tbe  light  most  favorable  to  tbe  gran- 
tees, they  did  not  paaa  any  Interest  in  the 
lands,  but  were  mere  contracts  for  an  option 
by  which  they  might  acquire  sad)  an  inter- 
est," saying  that  a  naked  agreement  by 
which  one  promises  to  convey  to  another  an 
interest  In  land,  in  consideration  of  money 
to  be  paid  or  acts  to  be  performed  by  such 
other,  but  which  does  not  bind  tbe  other  to 
pay  or  perform  the  consideration,  as  the  case 
may  be,  cannot  be  enforced.  In  such  case 
there  Is  a  want  of  mutoallty  in  the  agree- 
ment; the  one  party  promises  to  do  some- 
thing; the  other  does  not  promise  absolutely 
to  do  anything;  hence  there  Is  no  considera- 
tion to  support  a  contract,  and  It  is  void. 

In  the  case  of  Hugglns  v.  Daley,  supra,  it 
was  held,  as  shown  by  the  syllabus,  under 
a  contract  somewhat  similar  to  the  one  un- 
der consideration,  that  the  boring  of  a  well 
within  90  days  was  a  condition  precedent  to 
the  continuance  of  an  oil  and  gas  lease, 
which,  in  consideration  of  $X  granted  all 
the  oil  and  gas  in  certain  lands,  with  the 
privilege  of  operating  therefor,  for  a  period 
of  6  years,  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities,  not  exceed- 
ing 35  years  from  date,  with  a  royalty  of 
one-seventh  part  or  share  of  the  oil  produced 
and  saved,  but  with  a  proviso  that  a  well 
shall  be  completed  within  90  days,  in  default 
of  which  tbe  lessee  shall  pay  a  forfeiture  of 
00  c&atB.  The  only  substantial  consideration 
congltta  of  tlie  proapectlTe  rojaltl«B.   It  Is 
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fnrtber  stated  In  said  case  that  a  lease  of 
this  character  Is  not  a  grant  of  property 
In  the  oil  or  In  the  land,  but  merely  a  grant 
of  imssesslon  for  the  purpose  of  searching 
for  and  procuring  oil.  The  title  Is  Inchoate, 
and  for  the  purpose  of  exploration  only,  and 
until  the  oil  Is  found.  If  it  iB  not  found,  no 
estate  vests  in  the  lessee.  The  only  consid- 
eration which  moved  the  lessor  to  grant  a 
lease  was  the  prospective  royalties  from  oil 
and  gas,  which  could  come  only  if  the  lessee 
complied  with  the  terms  of  his  contract  to 
bore  a  well;  for,  while  the  sum  of  $1  Is 
technically  valuable,  It  Is  only  a  nominal 
consideration.  Where,  under  a  lease  con- 
tract, the  lessee  agrees  to  start  a  well  iu  a 
certain  period  of  time,  it  was  held  that  the 
well  was  not  commenced  until  the  actual 
boring  in  the  ground  was  commenced;  and  In 
said  case,  although  the  lessee  began  hauling 
lumber  to  and  on  the  premises  before  the 
time  expired,  the  lease  was  forfeited.  See 
romey  v.  Ward,  25  Tex.  Civ.  App.  443,  62 
S.  W.  109,  and  cases  there  cited. 

In  Hodges  v.  Brice,  supra,  it  was  held  that, 
where  it  appeared  on  the  face  of  the  con- 
tract that  the  real  consideration  was  the 
development  of  the  property,  and  that  the 
contract  was  only  to  remain  In  force  as  long 
as  the  parties  complied  with  their  mutual 
agreement,  and  no  prospecting  having  been 
done  within  a  year,  Uie  lease  was  void ;  the 
same  being  a  mere  option. 

In  the  case  of  Steelsmlth  Oarthu, 
supra,  It  woM  said  that,  a  loise  for  oil  pnr- 
poeee^  Itrovldlng  certain  royalties,  with  a 
stipQlatlon  that  a  well  shonld  be  comi^etea 
witUa  one  year,  the  failure  to  do  so  render- 
ed the  lease  null  and  void,  unless  the  Imee 
should  pay  25  cmts  per  acre  from  and  after 
the  date  stipulated  for  the  completion  of  the 
well  when  such  payment  should  .operate  to 
extend  the  time  for  fire  years.  No  well  was 
drilled,  and  the  leesot,  considering  tide  lease 
forfeited,  refused  to  accqjt  the  rent  there- 
for. The  court  farther  said:  "The  lessee 
cannot  be  compelled  to  put  down '  another 
well ;  and,  he  not  being  bound,  the  lessor 
was  not  bound  elttier.  The  only  consldera- 
Ufnt  left  to  the  lessor  was  the  prospective 
(ril  royalties  and  gas  rentals,  which  the  les- 
see was  in  position  to  entirely  defeat  Con- 
tracts unperformed,  optional  as  to  one  of  the 
parties,  are  optional  as  to  both.  •  •  * 
Such  leases  are  construed  moat  strictly 
against  the  lessee  and  favorably  to  the  les- 
sor, •  •  •  and  the  demise  for  the  pur- 
pose of  operating  for  oil  and  gas  for  the 
period  of  five  years  Is  dependent  upon  the 
discovery  of  oil  and  gas  in  the  search  pro- 
vided for." 

"Su(A  leasee  vest  no  present  title  in  the 
lessee ;  and  if  at  any  time  the  lessee  has  the 
(^tlon  to  suspend  operation  the  lease  is  no 
longer  binding  upon  the  lessor,  because  of 
want  of  mutuality.  A.  lease  should  not  be 
conatroed  po  aa  tq  mable  the  lessee  to  hold 


it  merely  for  speculative  purposes,  without 
doing  what  he  stipulated  to  do  and  what 
was  clearly  In  the  contemplation  of  the  les- 
sor when  he  entered  Into  the  agreement  The 
trend  of  dedsiona  has  been  almost  uniformly 
in  favor  of  the  lessor.  Oenerally,"  says  the 
court  "It  Is  the  lessee  who  Is  favored,  and 
after  a  substantial  compliance  with  the 
terms  of  the  contract  equity  will  not  regard 
a  technical  breach,  But  with  mineral  leases 
It  Is  otherwise.  This  Is  due  to  the  nature  of 
the  business  of  mining,  and  especially  of  oil 
mining,  and  to  the  temptation  offered  a 
shrewd  operator  to  purchase  at  a  nominal 
price  the  right  to  develop  lands,  the  own^ 
of  which  is  ignorant  of  their  real  valu^  and 
to  hold  to  them  Indefinite,  neither  work- 
ing them  himself,  nor  permlttliv  anothu  to 
do  so." 

But  It  is  contended  on  the  part  of  appAl- 
lee  that  the  contract  In  the  Instant  can 
materially  differs  from  the  one  under  can- 
Bideration  in  National  Oil  &  Pipe  Line  Co.  v. 
Teal,  67  S.  W.  545,  In  two  particulars,  to 
wit :  In  that  case  there  was  no  limitation  to 
the  termination  of  the  contract  whereas,  in 
the  present  case,  It  Is  limited  to  a  period  of 
five  years,  and  that  In  that  case  there  was  no 
such  proviston  as  there  is  in  the  present,  de- 
clarlnjg  that  "this  grant  is  not  Intoided  as 
a  mere  frantddse,  bat  Is  intended  as  a  con- 
nyance  of  tba  property  above  described,  tax 
the  purposes  her^  mentioned,  and  it  la  bo 
understood  by  both  parties  to  this  agree- 
ment," and  that  therefore  tUa  case  can  and 
dkould  be,  for  these  reasona,  dlsUngulsbed 
fnmi  that  It  Is  true  that  In  that  case  Mr. 
Chief  Justice  James  does  call  attention  to 
the  fbet  that  under  that  contract  there  was 
no  limitation  to  the  time  when  the  grantee 
might  perform,  but  as  to  this  it  was  left 
optional  with  Mm  when  the  performance  If 
evet,  durald  take  place,  and  seems  to  Inti- 
mate that  for  this  reason  said  contract 
should  be  held  void.  And  appellee  likewise 
inidsts  that  since  the  parties  have  declared 
that  the  Instrument  In  the  present  case  was 
not  Intended  as  a  tenchis^  but  as  a  convey- 
ance, this  shonld  have  controlling  efCect  in 
Interpreting  said  contract  We  are  unable 
to  agree  with  appellees  In  either  of  these 
contentions.  We  think  It  is  Immatwlal  that 
thero  was  a  limitation  of  five  years,  and  can- 
not see  how  this  could  in  any  sense  affect 
the  principle  involved,  because,  at  last,  the 
controlling  question  seems  to  be  whether, 
under  such  contracts,  first  the  grantee  is 
bound  at  all  to  do  anything,  and,  if  he  is, 
must  he  i>erform  within  the  period  prescrib- 
ed? Or,  in  other  words,  does  it  appear  from 
the  whole  Instrument  that  it  was  Intended 
merely  to  convey  an  option,  in  contradis- 
tinction to  the  title  to  the  minerals?  And 
where  it  clearly  appears,  as  it  does  here,  and 
in  the  numerous  contracts  construed  by  the 
courts  whose  decisions  we  have  dted,  that 
the  Chief  and  principal  oonalderaticm  moving 
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the  grantor  to  make  the  contract  was  the 
development  of  the  ininerala  nnderlTlng  his 
and  not  the  mere  receipt  of  the  nomi- 
nal consideration,  then  the  courts  bold  that 
the  Instrument  was  not  Intended  to  convey 
an  Interest  In  the  estate,  but  only  an  option. 

Nor  do  we  think  that  the  mere  stipnlation 
that  the  instrument  in  the  present  case  was 
not  intended  as  a  franchise,  bnt  as  a  con- 
veyance of  the  property,  shotUd  affect  the 
question,  because  we  must  look  to  the  entire 
instrument  to  determine  its  meaning;  and 
when  this  is  done  It  is  apparent  that  this 
declaration  should  not  alter  or  change  Its 
legal  effect.  Besides,  it  la  stated  therein 
tliat  It  shall  be  Intended  as  a  conveyance  of 
the  property  "for  the  purposes  herein  men- 
tioned," and  the  purposes  therein  motion- 
ed clearly  Indicate  that  the  chief  considera- 
tion on  the  part  of  the  grantor  In  makli^ 
the  Instrument  was  the  development  of  the 
minerals  nnderlying  the  land  upon  certain 
conditions,  declaring  a  forfeiture  If  such 
conditions  were  not  complied  with.  But  If 
tblB  last  danse  could  have  the  effect  con- 
tended for  it  would  result  in  rendering  the 
Instmment  ambiguons,  and  therefore  not  en- 
forceable. 

It  will  be  noted  In  the  present  case  tbat 
the  contract  declared  that,  "in  case  opera- 
tions for  either  the  drilling  of  a  well  for  oil, 
gas,  mining,  or  other  minerals  is  not  com- 
menced and  prosecuted  with  doe  diligence 
within  60  days  from  this  date,  then  this 
srant  shall  Immediately  become  null  and 
void  as  to  both  parties ;  iffovlded  tliat  sec- 
ond party  [Staley]  may  prevent  such  tortel- 
ture  from  year  to  year  by  paying  to  the  first 
party  [Hlnes]  the  sum  of  f26  evray  60  days 
until  sudi  well  is  commenced,  or  until  ship- 
ments from  such  mines  have  b^mn,**  etc. 
Under  snch  provision  Staley  vnn  not  requir- 
ed to  pay  $25  within  60  days  from  Septem- 
ber 30,  1910,  nor  was  he  obligated  to  do  any- 
thing thereunder,  for  the  reason  that  he  had 
not  so  bound  hlmsel£  This  being  true,  no 
obligation  rested  upon  Hlnes  thereunder,  un- 
less Staley  either  commenced  operations  or 
prevented  a  forfeiture  by  the  payment  of  $25 
within  the  prescribed  period,  the  same  b^ng 
accepted  by  Bines ;  and  having  failed  to  do 
either  Hlnes  had  the  right  to  declare  the 
contract  forfeited  and  enter  into  another 
with  Wltherspoon,  as  he  and  his  .wife  saw 
proper  to  do. 

[2]  Bnt  It  is  contended  on  the  part  of  ap- 
pellees that  no  snch  forfeitnre  had  occurred, 
for  the  reason  that  he  had  not  only  tendered 
the  money  to  'Hlnes  within  the  prescribed 
period  of  time,  bnt  had  also  commenced  op- 
erations as  contemplated  by  said  contract 
We  differ  with  appellee  in  this  contention, 
and  think  that  the  nncontroverted  evidence 
shows  the  contrary.  There  is  no  question 
but  that  no  work  whatever  was  commenced 
within  the  first  60  days  after  the  ezecnOon 
<tf  the  contract;  nor  is  it  claimed  that  time 


was;  bnt  appellees  Insist  that  because  the 
second  payment  was  made  on  the  30tb  of 
November,  1010,  of  |2S,  which  was  recrived 
by  appellant  Hlnes,  and  a  receipt  ezeenteA 
by  blm  therefor,  reading  aa  follows: 

''Rental  Ree^ 

"Nor.  SO^  19ia 
"Received  of  W.  H.  Btaley  |2(MX^  twenty- 
five  and  100  dollars,  being  In  foil  for 

the  two  months  rental  on  my  land  of  245 
acres,  more  or  less*  in  Jno.  HcNeal  sorveyt 
Navarro  Co..  Texts,  tnm  Nov.  SOtli.  1910^ 
to  Jany.  30,  1911.  In  accordance  wtth  the 
terms  of  lease  to  W.  H.  Stal^,  dated  Beth 
tember  SO,  l»ia  F.  Hlnes." 

— the  time  within  which  to  commence  op> 
orations  was  extended  until  the  30th  of  Jan- 
uary, 1011,  on  which  day  he  deposited  in 
the  First  National  Bank  of  Oorslcana,  to  the 
credit  of  Hlnes,  the  sum  of  f^.  Informing 
Hlnes  thereof;  and  thereafter,  on  the  same 
day,  commenced  operations  by  hauling  a 
I(»d  of  pipe  upon  the  land,  whereby  his  right 
had  become  vested  undo*  said  contract. 

We  think  the  payment  and  acceptance  of 
said  $26  on  the  30th  of  November,  as  above 
stated,  had  the  effect  of  keeping  the  con- 
tract in  life  for  another  period  of  00  days^ 
but  not,  we  think,  as  claimed  by  ai^llee, 
until  the  30th  of  January,  but  until  the  28th 
of  January  only.  It  Is  true  the  rec^pt  giv- 
en by  Hines  for  said  payment  did  undertake 
to  so  extend  the  time ;  but  it  Is  clear  that  It 
should  not  have  sadi  effect,  for  the  leason 
that  it  Is  shown  from  the  receipt  itself  that 
this  recital  could  not  operate  so  as  to  change 
the  original  contract,  because  It  Is  recited 
therein  that  said  receipt  was  given  in  ac- 
cordance with  the  terms  of  su(^  lease  to 
Staley  (which,  it  appears,  that  the  parties 
did  not  have  before  them  at  the  time).  Be- 
sides, no  consideration  whatever  is  alleged 
or  proven  to  have  been  given  for  such  extra 
ext^slon  of  time,  and  without  whidi  no 
such  right,  we  think,  could  be  asserted. 
There  is  no  pretense  that  the  third  payment 
was  made  to  the  bank  until  the  80th  of  Jan- 
uary, 1911.  Unless  the  receipt  had  the 
effect  of  extending  the  time,  then  this  pay- 
ment was  too  late,  and  appellant  Hlnes  upon 
said  date  was  not  bound  to  accept  the  same. 
He  declined  to  receive  this  payment,  when 
notified  by  appellee  that  it  had  been  de- 
posited in  the  bank  to  his  credit,  and  there- 
after notified  both  the  bank  and  appellee 
Staley  of  this  fact,  instructing  the  bank  to 
take  it  out  of  his  account  and  place  It  back 
to  the  credit  of  Staley,  and  Staley  after- 
wards received  this  money  himself  from  the 
bank. 

[3]  There  can  be  no  estoppel  against  ap- 
pellants, as  asserted  by  appellees,  for  the 
reason,  we  think,  that  no  act  or  conduct  on 
the  part  of  appellant  Hlnes  is  shown  that 
could  have  this  ^ect  It  is  tnie  that,  wtua 
first  Informed  that  this  money  was  left  at 
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tbe  bank  for  Uiii,  he  did  not  at  <mce  t& 
pndlate  It  He  mer^  said  -notblng,  accord- 
ing to  the  evldenoe  of  appellees ;  bnt  this  atr 
tempted  payment  on  Ota  80tb  of  Jannai?  by 
deposit  In  the  bank  for  bis  acconnt  came 
attet  the  expiration  of  tlie  time  in  whlfdi  the 
contract  permitted  that  It  might  be  paid, 
^nc^  In  orAex  to  bind  appellant  Hlnes,  be 
must  either  have  recelTed  tbls  money,  or  by 
some  word  or  conduct  of  his  must  have  In- 
duced appellee  to  hare  acted  In  his  behalf 
to  his  Injury  or  detriment,  which  Is  not 
shown.  In  Act.  nothing  was  dime  by  Staley 
between  the  30th  of  January  and  the  Sd  of 
February,  when  written  notice  was  given  him 
Hlnes  of  his  refusal  to  accept  said  payment 
and  declaring  said  contract  forfeited,  except 
the  hauling,  <m  the  SOtb  of  January,  of  one 
load  of  pipe  to  the  land,  and  it  Is  not  shown 
whether  this  took  place  befbre  or  after  Hines 
was  informed  of  the  d^wslt  of  the  f2E^  and 
wbldi  said  pipe  was  still  on  the  land  at  the 
time  of  Uds  trial.  Besides  this.  If  tbe  evi- 
dence had  shown  such  facts  as  constituted 
an  estoppel  on  the  part  of  appellant  Hines, 
it  could  not  have  aftected  or  changed  the 
result,  for  tbe  reason  that  appellees  have 
pleaded  jio  estoppel  whatever  as  against  him, 
and  tiierefore  could  assert  ntme. 

BelleTlng  that  appellee's  contract  with 
Hlnes,  for  fba  reasons  above  stated,  bad  be- 
come null  and  void  prior  to  the  deposit  by 
appellee  of  the  f2S  In  the  First  National 
Bank  on  the  SOth  of  January,  and  It  appear- 
tas  that  be  had  not  commenced  operationa 
for  tlie  drllllug  ot  a  well  during  the  life  of 
said  contract,  it  was  tlie  duty  of  the  trial 
court  to  have  instructed  a  verdict  in  behalf 
of  appellantB.  We  tSierefore  reverse  said 
Judgment  and  remand  the  case  to  the  trial 
courl^  vrlth  Instructions  to  raider  judgment 
for  appellants,  canceling,  annulling,  and 
setting  aside  said  lease  from  Hlnes  to  Sta- 
1^,  and  {perpetually  enjoining  and  restrain- 
ing said  aiv^ees,  their  agents,  employes, 
and  contractors,  from  going  on  the  said 
Hlnei^  propwty  for  flie  purpose  of  develop- 
ing oil  or  minerals,  or  any  other  pnrpose 
whatsoever;  and,  further,  that  Oiey  be  like- 
wise oijolned  from  interfering  in  any  way 
with  appellants  in  tbelr  effort  to  dievdop 
said  property. 

Beversed,  with  instructions  to  render. 


TEXAS  &  P.  BT.  CO.  v.  EL  PASO  ft  N. 

E.  E.  CO. 

(Court  of  Civil  Appeals  of  Texas.   El  PaM>. 
April  3,  IdlS.   EeheariDg  Denied 
Hay  8,  1913.) 

1.  AnvAi.  AND  Ebbob  (S  842*)— FiNDinos  OF 
Fact— CoNOLDSivEKEss. 

Where  It  U  doabtfol  whether  a  grantor 
Intended  to  conv^  the  land  or  whether  the 
deed  was  iotonded  as  a  mere  qi^tclaim,  the 
questioQ  if  one  of  fact,  onder  the  surrounding 
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circumstances  on  which  Oie  fitting  of  the  trial 
court  will  be  accepted  Mi  appeaL 

[Ed.  Note. — For  otbsr  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8316-8330;  Dec.  Dig.  | 

2.  Covenants  3  42*)  —  Cotbhart  Aoairst 

I WCUMBBA  NCEB— NaTUBE  . 

A  covenaDt  againet  liens  and  incumbranc- 
ea  Is  distinct  from  a  warranty  of  title  and  pro- 
tects grantee  against  interests  in  third  persona 
which,  though  consistent  with  the  fee  being  in 
the  grantor,  will  diminish  the  value  of  tlie  es- 
tate conveyed. 

[Ed,  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  I  43;  Dec.  Dig.  8  42.*] 

3.  OovsNANifl  (I  96*)  —  Covenant  Against 
iRCUHBaAnCBS— Bbiaoh. 

A  covenant  against  liens  and  incumbranc- 
es is  breached  upon  the  execution  and  delivery 
of  a  deed,  if  at  alL 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  If  Ul-128;  Dec.  Dig.  |  9a*l 

4.  Covenants  (J  96*)  —  Incuhbbances  — 
Bbeach. 

Where  another  than  grantor  had  the  HO* 
to  a  tract  In  fee,  free  from  any  easement  or 
servitude  in  favor  of  any  one  else,  his  claim 
was  an  adverse  claim  of  title,  hut  was  not  an 
incumbrance  upon  the  estate  purported  to  be 
granted  so  as  to  operate  as  a  breach  of  a  cov- 
enant against  incumbrances  contained  la  the 
deed. 

[Ed.  Note.— For  oAer  cases,  see  Covenants, 
Gent  Dig.  ||  lU-129;  Dee.  Dig.  }  96.*] 

5.  Euinbnt  Doicain  (|  271*)— Rkuedibs  ot 
Landowneb. 

A  landowner  may  waive  his  right  to  re- 
cover land  wrongfully  held  by  a  railway  com- 
pany for  right  of  way  purposes  and  sue  for 
damages  resulting  from  the  taking. 

[Ed.  Note.— For  otiier  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  726-736,  741;  Dee.  Dig.  f 
271.*1 

6.  Ehinsnt  DoiCAXN  (I  310*)— Reuedies  or 
Landowneb— Eetbct  of  Election. 

A  landowner,  by  waiving  his  right  to  re- 
cover land  wrongfully  taken  for  railroad  right 
of  way  purposes  and  suing  for  damages,  there- 
by legalizes  the  possession,  and  grants  the  ease- 
ment as  of  the  date  of  his  election,  so  that  up- 
on the  award  of  damages  he  is  entitled  to  have 
them  fixed  as  a  lien  upon  the  easement  granted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  826 ;  Dec.  Dig.  i  310.*] 

7.  Covenants  (|  96*)— Bbeach  of  Waebantt. 

A  grantor  would  not  he  estopped  from 
claiming  that  Oie  facts  did  not  show  a  breach 

of  his  covenant  against  incumbrances. 

[Ed.  Note. — For  other  cases,  see  Covenants. 
Cent  Dig.  §}  111-129;  Dec.  Dig.  {  96.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; A.  M.  Walthall,  Judge. 

Action  by  Daniel  W.  Wlllams  against  the 
Texas  &  Pacific  Railway  Company,  In  which 
the  El  Paso  &  Northeastern  Railroad  Com- 
pany was  made  a  defendant  From  a  judg- 
ment against  the  first-named  defendant,  it 
appeals.  Affirmed  In  part  and  rewsed  and 
rendered  in  part 

Peyton  F.  Edwards,  of  El  Paso,  and  W.  U 
Hall  and  Gresham  ft  Freeman,  all  of  Dallas, 
for  aM>eIlant.    Hawkins  ft  Franklin,  of  El 

Paso,  for  appellee. 


*ror  other  cases  see  lame  topic  and  section  NUHBSS  In  Dec.  Dig.  k  Am.  Dig.  Key-No.  Swles  A  Bep'r  Indexes 
166&W.-86 
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HIGOIN8,  J.  On  September  21,  1BB7, 
Geoi^  J.  Gould  entered  Into  tbis  contract 
with  Charles  B.  Eddy:  "First  Said  Oonid 
Agrees  to  procure  to  be  sold  and  transferred  to 
said  Eddy,  his  representatiTes  or  asslgnB,  as 
soon  as  the  legal  formalities  pertaining  there- 
to will  conveniently  i>ernitt,  so  much  of  the 
roadbed  and  grading,  right  of  way  track  and 
•all  other  appurtenances,  of  what  Is  known  as 
the  'Old  White  ObIkb  Railroad,*  as  extends 
Jrom  the  Intersection  of  Band  and  Main 
jtreets,  at  the  crossing  of  Southern  Pacific 
tracks  In  the  dty  of  Bl  Paso,  northeasterly 
to  or  towards  tho  boundary  line  between 
Texas  and  the  territory  of  New  Mexico,  free 
and  clear  from  any  and  all  liens  and  incum- 
brances, for  the  price  or  sum  of  fifty  thou- 
sand dollars  ($50,000).  •  •  •  Second.  It  is 
under&tood  and  agreed  that  said  Eddy,  tils 
agents,  representatives  or  assigns,  may  take 
possession  of  said  line  and  appurtenances 
herein  agreed  to  be  sold,  at  once,  upon  the  exe- 
cutloD  hereof,  and  retain  and  use  the  same  un- 
til such  time  as  default,  if  any,  shall  occur  in 
making  the  payments,  or  any  of  them,  herein 
above  provided  for.  If  for  any  reason  It  is 
found  that  said  Gould  cannot  cause  a  free 
and  dear  title  to  be  conveyed  to  said  Eddy, 
said  Gould  Is  not  to  be  held  liable,  personal- 
ly, In  damages  for  failing  to  convey  and  vest 
such  tiUe  In  said  Eddy.*> 

At  the  time  Gould  was  the  president  of 
the  Texas  &  Pacific  Railway  Company,  and 
Eddy  was  vice  president  and  general  manager 
of  the  El  Paso  &  Northeastern  Railroad  Com- 
pany, and  in  the  execution  of  the  contract 
the  parties  thereto  acted  in  behalf  of  and  for 
their  respective  companies,  although  upon  its 
face  the  contract  does  not  so  disclose.  In- 
cluded In  the  premises  contracted  to  be  con- 
veyed was  a  right  of  way  through  a  tract  of 
land  in  the  city  of  El  Paso  known  as  the 
Cotton  addition,  being  the  same  right  of  way 
condemned  in  this  suit  by  the  appellee.  The 
contract  was  submitted  to  the  board  of  direc- 
tors of  the  Texas  &  PadflU:  Railway  Company 
and  by  audi  board  adopted  and  confirmed  as 
the  agreement  and  contract  of  the  appelant. 
In  aooordance  with  sudi  agreement  ai^- 
lant,  on  November  16, 1897,  conveyed  to  Eddy 
the  premises  so  contracted  to  be  conveyed,  by 
deed  reading  as  follows:  "For  and  In  consid- 
eration of  one  dollar  and  divers  other  good 
and  valuable  considwatlons  by  It  rec^ved, 
the  receipt  whereof  is  hereby  acknowledged, 
does  by  these  presents  grant,  bargain,  sell, 
and  quitclaim  and  convey  unto  the  said 
Charles  B.  Eddy,  his  heirs  and  assigns,  all  of 
its  right,  title  and  interest  in  and  to  the  fol- 
lowing described  property:  So  much  of  the 
roadbed  grading  and  right  of  way,  track  and 
all  other  appurtenances  formerly  of  and  be- 
longing to  the  Kansas  City,  El  Paso  ft  Mexi- 
can Ballway  Company  of  Texas,  commonly 
known  as  the  'Old  White  Oaks  Boad,'  as  ex- 
tends from  the  interaection  of  Band  and 
71aio  streets  where  Rand  street  crosses  the 


Galveston,  Harriabnrg  ft  San  Antonio  Rail- 
way Company  tracks,  known  as  the  Southern 
Pacific  tracks,  on  Afoln  street  In  the  city  of 
Ea  Paso,  county  of  BI  Paso,  state  of  Ttezaa, 
nmnlng  In  a  nnrtheasteriy  directlim  to  or 
towards  the  boundary  line  between  Texas 
and  the  terrltwy  of  New  Mexico,  said  prop- 
erty berdn  conveyed  beli^  more  specifically 
described  as  follows:  Commencing  at  tlie 
intersecttcm  of  Rand  and  Main  streets  where 
Rand  street  crosses  the  Galveston,  Harrls- 
burg  ft  San  Antonio  Railway  Company  tracks, 
known  as  the  Southern  Pacific  tracks, 
on  Main  street,  In  the  city  of  EI  Paso; 
thence  running  •  •  •  to  the  end  of  the 
present  track  of  the  Kansas  City,'  El  Paso 
ft  Mexican  Railway  Company  of  Texas,  com- 
monly known  as  the  'Old  White  Oaks  Road,' 
said  point  being  about  eight  and  82A00  miles 
distant  from  the  intersection  of  said  road 
with  the  Galveston,  Harrlsburg  ft  San  An- 
tonio Railway,  commonly  called  the  Southern 
Pacific  road,  in  the  city  of  El  Paso;  thence 
from  the  end  of  said  track,  course  being 
south  77  degrees,  SO  minut^  west,  to  the 
boundary  line  between  Texas  and  territory 
of  New  Mexico.  To  have  and  hold  said  prop- 
erty, with  all  Its  franchises,  right  of  way, 
roadbeds,  tracks,  bridges,  viaducts,  culverts, 
switcties,  tumonta,  sidings,  ties  and  ralla 
and  all  other  superstructures,  erections  or 
fixtures  of  every  sort  appertaining  to  and  be- 
lon^ng  to  so  much  of  said  property  as  ia  above 
specifically  described,  unto  the  said  Charles 
B.  Eddy,  his  heirs  and  assigns;  and  the 
Texas  ft  Pacific  Railway  Company  hereby 
covenants  with  the  said  Charles  B.  Eddy,  his 
heirs  and  assigns,  that  said  property  above 
specifically  described.  Is  free  of  all  valid  liena 
and  incumbrances,  and  hereby  covenants  tliat 
it  will  warrant  and  defend  the  possession 
and  title  of  said  property  as  against  all  valid 
liens  and  tncumbrauces;  and  further  cove- 
nants that  It  will  defend  the  possession  and 
title  of  said  property  to  the  said  Charles  B. 
Eddy,  his  heirs  and  assigns,  as  against  the 
1^1  claims  of  aU  persona  clwlmtng  or  to 
claim  the  same,  or  any  part  there(tf,  from, 
through  or  under  it;  the  said  Texas  ft  Padflc 
Railway  Company." 

In  further  performance  of  the  agreement, 
appellant,  on  Nov^ber  16,  1897,  caused 
Charles  F„  Satterlee,  who  held  the  l^al  title 
to  the  property  In  trust  for  it,  to  conv^  same 
to  Eddy.  The  deed  recites  a  considoaticni 
of  $60,^,83,  a  part  of  whldi  was  evidenced 
by  purchase-money  notes,  to  secure  payment 
of  which  a  vendor's  lien  waa  retained.  TbB 
descriiMilon  of  the  property  In  this  deed  and 
the  covenants  of  warranty  were  substantially 
the  same  as  were  contained  In  the  deed  of 
the  Texas  ft  Pacific  Ballway  Ccmipany  above 
described.  The  two  deeds  were  made  to 
Elddy  as  the  agoit,  trustee,  and  represoita- 
tive  of  appellee.  On  February  16,  1898, 
Eddy,  for  a  recited  consideration  of  $1  and 
other  valuable  considerations,  "transfwred, 
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assigned  and  qnitelalmed"  onto  appellee  the 
premises  and  proper^  bo  conveyed  to  him  by 
appellant  and  Batterlee. 

Upon  tbe  date  of  the  execution  of  tlie 
Gonld-Eddy  contract,  the  aweUant  Vas  In 
possession  of  the  premises  and  property  coo- 
tracted  to  be  conveyed,  and  It  then  ddlvered 
full  and  complete  possession  thereof  to  app^- 
lee,  and  appellee  since  said  date  has  remained 
In  possession.  When  the  pranlses  and  propov 
ty  were  conveyed  by  appellant  to  an?eUee,  the 
latter  did  not  know  the  former  had  no  right 
ts  convey  the  right  of  way  across  the  Ootton 
addition,  and  appellee  had  no  actual  knowl- 
e^e  of  the  adverse  chdm  thereto  of  Fraiik 
B.  Cotton.  Appellee  paid  to  anidlant  the 
sum  of  $60333^  In  paymoit  for  the  premis- 
es and  property  conveyed  by  the  deeds  above 
mentioned.  Prior  to  the  date  of  said  con- 
tract and  deeds,  the  Texas  &  Pa(dflc  Railway 
Con^wny,  or  Its  predecessor  In  Interest,  the 
Kansas  City,  El  Paso  &  Kexlcan  Railway 
Company,  had  taken  wrongful  possession  of 
the  right  of  way  strip  across  tbe  Cotton  addl- 
tloh.  and  appellant  was  holding  tbe  same  as 
a  trespasser;  Its  line  of  railroad  bad  thereto- 
fore been  constructed  thereon  and  the  same 
bad  theretofore  and  was  then  being  used  as 
a  commoi^  carrier  of  freight  and  passengers. 
Such  right  of  way  across  said  addition  had 
been  taken  and  was  being  held  without  the 
consent  of  and  over  the  protest  of  Frank  B. 
Cotton,  the  owner  of  the  fee.  Neither  Cotton 
nor  bis  successors  In  Interest  ever  consented 
to  such  taking  and  use,  and  neither  be  nor 
tbey  were  ever  paid  anything  for  such  taking 
and  use  or  any  damages  to  their  abutting 
property  caused  thereby.  It  seems  there  bad 
theretofore  been  an  attempted  condemnation 
proceeding  by  the  Kansas  City,  El  Paso  & 
Mexican  Railway  Company,  in  which  an 
award  of  $1,000  damages  had  been  made, 
which  Cotton  had  declined  to  receive.  Erl- 
deutly  these  proceedings  were  InsufBdeDt 
to  vest  an  easement  In  the  railway  company; 
but  for  what  reason  It  does  not  appear. 

This  suit  was  originally  Instituted  on  Sep- 
tember 23.  1896,  by  Daniel  W.  Williams 
against  the  Texas  ft  Pacific  Railway  Com- 
pany, G.  E.  Batterlee,  and  other  defendants, 
for  the  recovery  of  the  Cotton  addition;  he 
having  theretofore  acquired  the  title  thereto 
of  Frank  B.  Cotton.  Williams  thereafter 
reconveyed  to  Cotton,  and  on  January  12, 
1901,  the  latter  Int^vened,  claiming  title  and 
making  the  El  Paso  ft  Northeastern  Railroad 
Company  a  party  defendant  in  the  cause. 
Frank  B.  Cotton  died  testate  on  May  11, 
1907,  and  his  title  to  the  premises  passed  to 
and  became  vested  In  Walter  B.  Grant  and 
William  C.  Cotton  as  trustees  and  executors 
of  his  estate.  The  death  of  Frank  B.  Cotton 
was  suggested,  and  Grant  and  William  O. 
Cotton  as  such  executors  and  trustees  inter- 
vened, and  on  December  14,  1910,  filed  their 
first  amended  petition  for  recovery  of  title  to 
»nd  possession  of  the  Cotton  addition  against 


all  of  the  defoidantB.  It  was  averred  that 
the  rental  value  of  the  land  taken  was  $3,000 
per  annnm,  and  that  by  tbe  use  thereof  for  a 
railroad  and  by  maintaining  a  railroad  bed 
Uitfeon  and  cuts  and  other  spoliations  there- 
of, the  nntal  value  of  the  remainder  of  the 
tract  had  beoi  damaged  in  the  sum  of  $2,000 
per  annum,  tm  vhlth  amount  they  prayed 
Judgment  against  the  Texas  ft  Pacific  Rail- 
way Company  and  the  XL  Paso  ft  Northeast- 
ern Railroad  Company  for  the  years  they 
had  so  had  possession  of  said  land.  No  lien 
waa  claimed  for  such  rents  and  damages  to 
BDCh  rwtal  value. 

On  May  IS,  1911,  the  Ea  Paw  ft  Northeast- 
ern Railroad  Company  filed  Its  flnit  amended 
answer  and  disclaimed  as  to  all  of  the  prem- 
ises in  controversy  exc^t  a  portion  of  lot  B 
in  block  2  and  its  right  of  way,  which  right 
of  way  was  a  strip  exteudii^  from  the  south 
line  of  Missouri  street  In  a  northeasterly 
direction  across  the  Cotton  addition  to  Its 
eastern  boundary  line.  In  addition  to  its 
plea  of  not  guilty  as  to  this  property,  appel- 
lee. In  bar  of  Its  recov^,  pleaded  the  vari- 
ous statutes  of  limitation,  and  by  way  of 
cross-action  prayed  condemnation  thereof  for 
right  of  way  purposes  in  event  it  was  found 
by  the  court  that  Grant  and  Cotton  were  tbe 
owners  of  and  entitled  to  tbe  title  and  pos- 
session of  same. 

On  May  22,  1911,  the  executors  and  trus- 
tees, Grant  and  William  C.  Cotton,  filed  their 
second  amended  petition,  alleging  that  it  had 
conveyed  certain  portions  of  the  premises  in 
controversy  to  the  El  Paso  &  Northeastern 
Railroad  Company  and  prayed  for  recovery 
of  title  to  and  possession  of  the  Cotton  addi- 
tion, except  tbe  portions  so  conveyed.  In  all 
other  respects,  this  petition  was  Identical 
with  the  first  amended  petition  filed  Decem- 
ber 14, 1910,  above  noted. 

On  May  22.  1911,  Grant  and  Cotton  also 
filed  their  first  supplemental  petition,  rely- 
ing to  the  petition  for  condemnation,  in 
which  they  alleged  the  property  sought  to 
be  condemned  by  appellee  was  of  the  value 
of  $60,000  and  that  the  remainder  of  the 
tract  would  be  damaged  In  the  sum  of  $200,- 
000  by  reason  of  such  condemnation  and  us- 
er,  and  in  the  event  condemnation  was  de- 
creed tbey  asked  Judgment  against  t^pellee 
for  said  amounts  and  that,  whatever  amount 
-was  recovered,  the  same  be  decreed  to  be  a 
Uen  upon  the  property  condemned.  On  the 
same  date  the  Texas  ft  Pacific  Railway  Com- 
mny  filed  its  second  amended  answer,  dis- 
claiming as  to  all  of  the  lands  sued  for  ex- 
cept certain  portions  thereof  spedflcally  de- 
B(^bed  in  its  answer.  On  the  same  tote 
the  El  Paso  ft  Northeastern  Railroad  Com- 
pany filed  a  crofls-actlon  against  its  codefend- 
ant,  the  Texas  ft  Fadflc  Railway  Company, 
alleging  the  execution  of  above-mentioned 
contract  between  Gould  and  Eddy;  that  In 
executing  same  tbe  parties  thereto  represent- 
ed appellant  and  appellee  respectively ;  tbat 
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parsnant  thereto  the  two  deeds  above  men- 
tloned,  dated  November  16,  1897,  were  exe- 
CDted  and  dellrered  by  appellant  and  Satter- 
lee  to  Bddy,  and  that  Eddy  thereafter  con- 
veyed same  to  appellee  by  the  deed  dated 
February  16,  1898;  that  In  the  event  Grant 
ai^  Ootton  recovered  Its  right  of  way  across 
the  Cotton  addition,  heretofore  described, 
or  if  it  was  necessary  for  It  to  condemn  the 
same,  or  if  Grant  and  C!otton  were  adju^^ 
to  be  entitled  to  damages  by  the  condemna- 
tion which  it  sought  In  its  answer  above 
mentioned,  then  In  such  event  all  vnch  dam- 
ages so  adjudged  against  appellee  constituted 
a  Hen  on  the  r^ht  of  way  so  conv^ed  1^ 
tiie  appellant  and  was  a  lien  thereon  at  the 
time  the  same  was  by  it  conveyed  ai^  by 
the  court  would  be  adjudged  to  be  a  lien  and 
Incumbrance  upon  the  property  so  conveyed, 
and  appellee  woidd  be  compiled  to  pay  the 
damages  bo  awarded  to  clear  its  right  of 
way  of  BocHx  lien  and  incumtwance,  and  by 
reason  of  the  covenants  and  warranties  con- 
tained in  said  contract  and  deeds  the  Texas 
&  Padflc  Railway  Company  was  liable  over 
txtr  any  moneys  It  would  be  compiled  to  so 
pay  out;  and  it  accordingly  prayed  for  Judg^ 
ment  over  against  the  appellant 

On  June  19, 1911,  the  ai^lant  ffled  a  sec- 
ond amended,  anaww,  the  details  of  which 
it  la  unnecessary  to  state,  except  that  It  was 
a  denial  of  any  right  of  recovery  over  against 
it  by  appellee.  Other  supplemental  pleadings 
and  trial  amendmoita  were  filed  by  the  par- 
ties, but  statemmt  of  their  contents  Is  not 
material  to  a  coiudderatton  of  the  questions 
presented  by  this  app6aL 

By  disclaimers,  dismissals  of  parties  and 
severances,  all  issues  were  eliminated  ex- 
c^t  those  presented  by  the  pleadings  above 
detailed,  whereupon  the  parties  in  open  court 
admitted  and  agreed  that  Grant  and  Cotton, 
as  executors  of  the  estate  of  Frank  B.  Cot- 
ton, deceased,  had  title  to  and  should  recover 
all  of  the  premises  in  controversy,  except 
portions  thereof  spedflcally  described  In  the 
decree,  and  upon  such  admission  and  agree- 
ment Judgment  was  accordingly  entered.  In- 
cluded in  the  part  recovered  by  Grant  and 
Cotton  was  the  said  right  of  way  of  appellee 
across  the  Cotton  addition.  Upon  the  cross- 
action  of  the  api>ellee  for  condemnation  of 
such  right  of  way,  the  court  adjudged  it  was 
entitled  thereto  and  entered  Judgment  of 
condemnation  for  right  of  way  purposes.  It 
was  agreed  and  admitted  by  all  parties  that 
the  damages  to  Grant  and  Ootton  by  reason 
of  such  condemnation  was  $45,000,  the  same 
being  the  value  of  the  land  actually  taken 
and  damages  to  the  remainder  of  the  tract, 
for  which  amount  Judgment  In  their  favor 
was  rendered  against  appellee,  and  it  was 
further  decreed  that  "there  existed  at  the 
time  when  the  said  Texas  &  Fadflc  Rail- 
way Company  first  took  possession  of  said 
property  in  the  year  1897,  and  when  said 
property  was  sold  and  conveyed  by  said  Tex- 
as &  Fadflc  Railway  Company  to  Charles 


B.  Eddy  fOr  the  sa  Faso  ft  Nortfaeaatwn  Ball- 
road  Ck>oipaiiy,  to  wit,  the  16th  day  of  No- 
vember, 1897,  and  has  ever  rtnoe  existed  and 
now  exists,  a  lien  upon  said  property  In  fa- 
vor of  the  testate  Frank  B.  Cotton  and  tbe 
plaintiffs  and  interveners  William  O.  Cotton 
and  Walter  B.  Grant  for  tba  value  of  tbe 
property  taken  and  damages  to  that  not 
taken,  which  amount  la  by  this  Jndgmoit  as- 
certiUned  as  $46,000,  and  aaid  lien  is  declared 
to  exist  for  the  security  of  the  paymmt  of 
said  sum  of  $46,000^  which  lien  Is  now  or- 
dwed  adjudgeid  and  decreed  by  Uw  oourt  to 
be  and  ttie  same  is  herri)y  foredoaed,  <m  the 
right  of  way  condmned  as  here  before  de- 
scribed, and  the  Superstmcturea  thereupon. 
And  it  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  In  case  of  default  of 
payment  of  said  sum  of  946,000  an  order  of 
sale  be  issued  directing  the  sale  of  said  prop- 
erty as  under  ececntlon  for  the  payment  of 
said  sum  of  $^,000."  The  appeUee  then  and 
there  in  open  court  paid  said  sum  of  $46,000 
to  Grant  and  Cotton,  and  the  cause  proceeded 
to  farther  trial  upon  the  Issue  of  whether  or 
not  the  Texas  ft  Padflc  Bailway  Company 
was  liable  over  to  the  El  Paso  ft  Nortbeaat- 
em  BaUrMd  Company  for  said  sum  at  $4S^ 
000,  which  issue  upon  hearing  was^  resolved 
against  the  Texas  ft  Padflc  Bailiray  Com- 
pany.  Accordingly,  judgment  waa  rendered 
in  favor  of  the  El  Paso  ft  Northeastom  Ballr 
road  Company  over  against  the  Texas  ft  Pa- 
dflc I^lway  Company  for  the  sum  of  $3S^ 
142.86,  the  same  being  the  proportionate 
amount  of  the  Incumbrance  for  which  the 
court  held  the  appellant  to  be  liable.  From 
this  Judgment  agalnstjt  for  said  sum  of  $32,- 
142.86,  the  Texas  ft  Padflc  Railway  Company 
has  pnwecuted  this  appeaL 

[1]  Tbe  readily  apparoit  issue  Involved  Is 
wheth^  or  not  the  adverse  claim  of  Cottrai 
was  within  the  protecting  scope  of  the  cove- 
nants of  warranty  contained  in  the  deed  of 
appellant  to  Eddy.  There  is  no  merit  in  the 
contention  that  the  conveyances  were  mere 
guitelalms.  Garrett  v.  CSiristopher.  74  Tex. 
463,  12  S.  W.  67,  16  Am.  St  Rep.  850;  Pool 
V.  Foster,  49  S.  W.  92S.  In  any  ev^t,  it  can- 
not be  said  the  instrument  was  dearly  a 
quitclaim,  and  In  case  It  Is  doubtful  whether 
the  grantor  intended  to  convey  the  premises 
or  merely  its  right  or  chance  of  title,  it  be- 
came a  question  of  fact  to  be  determined  in 
the  light  of  the  surrounding  drcumstences. 
Threadglll  v.  Blckerstafl,  87  Tex.  620,  29  S. 
W.  757;  Harrison  v.  Boring,  44  Ter.  262; 
Breen  v.  Morehead,  126  S.  W.  660.  This  is- 
sue of  fact  by  the  trial  court  was  resolved 
against  appellant,  and  the  deed  will  be  treat- 
ed as  a  conveyance  of  the  property  therein 
described,  rather  than  a  qultolalm.  Tbe  deed 
contains  two  distinct  warranties:  First,  a 
covenant  warranting  against  liens  and  in- 
cumbrances. This  warranty  is  without  re- 
strictions. Second,  a  covenant  warranting 
against  adverse  claims  of  title.  This  cove- 
nant was  a  limited  one  and  warranted  only 
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ag^nt  parties  i*>tfn<iig  "from,  throi^,  or 
under"  the  grantor. 

[I]  A  coTenant  againat  llou  and  Incnm- 
braneea  is  quite  separate  and  distinct  from 
a  warranty  of  tttle,  and  la  Intended  to  pro- 
tect the  grantee  against  rights  or  Int^ests  In 
third  persons,  wbldi,  while  etmslatent  with 
the  fee  bdng  In  the  grantor,  yet  dimtnlsh  the 
value  of  the  estate  conreyed.  2  Devlin  on 
Real  Estate  (3d  Ed.)  |  90S:  1  Warrelle  on 
Toidora  (2d  Ed.)  i  426 ;  ^  Washbnm  on  Beal 
Property  (6th  Ed.)  |  2385;  Bank  t.  Parlaette, 
68  Ohio  St  450,  67  N.  E.  806;  Sanford  T. 
Wheelan,  12  Or.  801,  7  Pac  824. 

[S]  It  la  an  engagemttit  that  the  grantor's 
title  la  nnlncnmbered  and  Is  a  covenant  in 
pneeenti  which  Is  breached,  If  at  all,  upon 
ezecutioi  and  delivery  of  the  deed.  2  War- 
velle  on  Vendors  (2d  Ed.)  |  971;  3  Waah- 
bnm  on  Beal  Property  (6tb  Ed.)  i  2384 ;  FUk 
T.  Cathcart,  8  Colo.  App.  874,  38  Pac.  1004. 
If  the  adverse  claim  of  Cotton  to  the  strip 
of  land  occupied  and  used  by  appellee  as  a 
right  of  way  constitnted  a  lien  or  Incum- 
brance upon  the  same,  then,  under  the  first 
warranty,  liability  attaches  to  the  appellant; 
but  if  It  was  not  of  that  character  and  would 
properly  be  regarded  as  an  adverse  claim  of 
title  es^nit  which  an  unrestricted  warranty 
of  title  only  would  protect,  then  it  Is  appar- 
ent that  liability  does  not  attach  under  the 
second  covenant,  since  It  was  not  a  claim 
originating  "from,  through,  or  under"  the 
grantor.  As  against  Cotton,  appellee's  pos- 
session and  the  prior  possession  of  appellant 
waa  that  of  a  trespasser. 

[4]  Cotton  had  the  title  In  fee  to  the  dis- 
puted strip,  charged  with  no  easement,  servi- 
tude, right,  Interest,  or  equity  whatever  In 
favor  of  dther  of  such  railway  companies, 
and,  to  oor  minds.  It  Is  clear  that  his  claim 
was  an  adverse  claim  of  title  and  was  In  no 
wise  or  sense  a  mere  lien  or  Incumbrance  up- 
on the  estate  which  appellant  imdertook  to 
convey  to  appellee's  grantor  and  agent,  Eddy. 
As  a  matter  of  fact,  neither  the  fee  nor  an 
easement  In  the  fee  for  right  of  way  purposes 
passed  by  the  deed  to  Eddy,  and  since  noth- 
ing passed  it  Is  difficult  to  conceive  of  there 
being  any  Uen  or  Incumbrance  against  which 
the  first  covenant  would  protect.  Manifestly 
there  can  be  no  lien  or  Incumbrance  when 
there  Is  no  estate  to  which  the  same  can  at- 
tach, and  appellant  owned  no  estate  of  any 
kind  or  character  in  the  disputed  strip  and 
conveyed  no  estate.  An  adverse  superior  ti- 
tle Is  in  no  sense  an  Incumbrance.  See  6ue- 
tell  V.  Courand,  9  Tex.  Civ.  App.  664,  29  S. 
W.  1146,  In  which  it  waa  remarked  by  Judge 
Williams  that  an  adverse  claim  of  title  ac- 
quired by  limitation  is  in  no  sense  an  In- 
cumbrance. In  this  respect  It  is  radically 
different  from  a  fee  Incumbered  by  a  Hen  or 
an  easement  or  other  servitude.  In  such  case 
tbe  lien,  easement,  or  servitude  la  consistent 
with  the  fee  being  in  the  grantor ;  there  is 
no  inch  oonslsteney,  however,  in  cam  of  an 


adverse  superior  title  to  the  fee.  In  other 
words,  ft  covenant  against  liens  or  Incum- 
brances necessarily  Implies  that  some  estate 
is  conveyed  by  the  deed  containing  the  same, 
and  sudi  a  covenant  would  never  be  broken 
nor  would  liability  thereon  attach  by  reason 
of  the  successful  assertion  ct  an  adverse 
claim  of  tlUe;  sndi  an  adverse  claim  being 
in  no  sense  a  mere  lien  or  Incumbrance  con- 
sistent with  the  fee  bdng  in  the  grantor. 

From  the  language  of  tbe  covenants  con- 
tained in  the  deed  evldoitly  it  was  intended 
to  give  an  unrestricted  warranty  against 
liena  and  Incumbrances  and  that  as  against 
adverse  claims  of  title  the  warranty  should 
be  limited  and  resblcted.  The  claim  of  (Sot- 
ton  was  an  adverse  claim  of  title,  and  to 
hold  ai^kellant  liable  therefor  under  the  guise 
of  a  lien  at  incumbrance  would  be  to  defeat 
the  manifest  meaning  of  the  language  used 
and  purpose  of  the  grantor  to  limit  its  lia- 
bility respecting  such  claims  to  sndi  only  as 
originated  from,  through,  or  under  it  To  so 
hold  would  be  in  plain  contravention  of  the 
ordinary  meaning  of  the  covenanto  of  war- 
ranty and  in  effect  would  absolntely  destroy 
the  restrictton  conteined  In  the  warranty  of 
title  and  give  to  the  same  the  effect  of  an 
unrestricted  general  warranty-  If  the  claim 
of  Cotton  was  not  such  a  claini  as  would 
properly  be  considered  as  an  advorse  claim 
of  title  rather  than  a  Uen  or  incumbrance, 
then  there  is  no  claim  that  would  be  so  re- 
garded; and  tbe  effect  of  tbe  warranty 
against  liens  and  Incumbrances  would  protect 
against  an  adverse  claim  of  any  character 
whatever.  However,  as  we  have  seen,  such 
a  covenant  Is  not  of  that  character,  but  only 
"protects  the  grantee  against  rights  or  inter- 
est In  third  persons,  which  while  consistent 
with  the  fee  being  In  tbe  grantor,  yet  dimin- 
ish the  value  of  tbe  estate  conveyed."  The 
Cotton  claim  was  not  an  Interest  consistent 
with  tbe  fee  being  in  tbe  grantor,  the  Texas 
&  Padflc  Hallway  Company. 

The  Question  here  would  present  no  con- 
fusion, we  apprehend,  but  for  language  used 
by  tbe  Supreme  Court  In  Railway  Co.  v.  Hen- 
derson, 86  Tex.  307,  24  S.  W.  381.  This  was 
an  action  brought  by  a  landowner  against  a 
railway  company  for  damages.  Eliminating 
the  facts  and  Issues  In  the  case  In  no  wise 
germane  to  the  question  here  presented,  the 
company  had  entered  upon  and  appropriated 
land  for  right  of  way  purposes,  and,  the  par- 
ties being  unable  to  agree  as  to  the  amount  of 
damages,  the  question  had  been<submltted  to 
arbitrators,  who  awarded  the  sum  of  |2;250, 
which  was  paid.  The  damages  were  assessed 
by  the  arbitrators  upon  certain  represente* 
tlons  made  by  the  company  as  to  the  pro- 
posed alignment  and  grade  of  the  railroad  to 
be  constructed.  A  deed  for  the  land  was  exe- 
cuted upon  the  faith  of  these  representations, 
and  after  the  award  and  after  the  paymrat  of 
the  sum  awarded,  but  before  the  deed  had 
passed  from  the  landowner,  he  discovered  tbe 
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aUgnmoit  and  grade  had  been  dianged  to  his 
farther  damage  and  that  the  railroad  was 
not  belne  constracted  as  represoited  and 
contemplated  when  the  damages  were  as- 
sessed and  the  deed  executed.  The  deUvery 
of  the  deed  was  a  controverted  Issue,  but 
irtiether  It  had  been  delivered  had  no  bearing 
npon  the  detwmlnatlcnk  of  the  Questton  de* 
elded.  As  actually  constructed  the  railroad 
b>ok  more  land  than  was  originally  contem- 
plated, imposed  additional  burdens  upon  the 
land  not  taken,  and  deprived  the  owner  of 
cortain  privileges  (ffomised  and  provided  tor 
in  Qw  deed.  The  landowner  brought  suit  for 
damages  caused  \xy  the  taking  and  tlte  man- 
ner of  constructing  the  railroad,  admitting  a 
credit  of  the  92,260  previously  awarded  and 
paid.  Misrepresentation  and  fraud  was  al- 
leged as  a  ground  for  avoiding  tlie  award  of 
the  arbitrators  and  the  eCtect  of  the  deed. 
Among  other  items  sou^t  to  be  recovered 
were  certain  items  of  damage  arising  from  a 
negligent  and  unskillful  construction  of  the 
road.  For  these  items  it  was  held  plaintiff 
had  no  lien  upon  tiie  right  of  way ;  but  that 
be  did  have  such  lien  for  the  purchase  price, 
whether  the  same  was  to  be  paid  in  money 
or  In  the  construction  of  crossings  or  other 
things  to  the  owner's  advantage.  It  ts  not 
so  stated,  but  obviously  the  lien  recognized 
was  that  of  the  equitable  lien  of  the  vendor 
to  secure  the  pur(^a8e  money.  Howe  v. 
Harding,  76  Tex.  17,  13  S.  W.  41,  18  Am.  St. 
Rep.  17;  Railway  Qo.  v.  Lewton,  20  Ohio  St 
401;  Levy  v.  Tatum,  43  8.  W.  041;  Organ  v. 
Railway  Co.,  61  Ark.  235, 11  S.  W.  100;  Rail- 
way Co.  V.  Harvey,  107  Pa.  319;  Kittell  v. 
KaUway  Co.,  66  Vt  96.  After  holding  as 
above  stated,  the  court  used  the  following  ad- 
ditional language:  "If  a  railroad  company, 
either  with  or  without  condemnation  proceed- 
ings, take  the  land  of  any  person  for  right 
of  way  or  other  use  of  its  railroad,  then  the 
owner  of  the  land  will  have  a  lien  ni>on  the 
land  to  secnre  the  payment  of  all  damages 
which  the  Constitution  and  the  law  requires 
to  be  paid  before  the  right  to  use  It  vests, 
which  would  include  all  such  damages  as 
would  naturally  or  necessarily  flow  from  the 
taking  and  proper  construction  and  operation 
of  the  road  over  the  land.  The  value  of  the 
land  and  damages  caused  to  the  balance  of 
the  tract,  and  any  other  damages  that  might 
be  with  reasonable  certainty  known  as  the 
result  of  the  proper  construction  and  opera- 
tion of  the  railroad,  would  be  included." 

As  applied  to  the  facts  in  that  case,  the 
language  quoted  was  undoubtedly  correct. 
The  company  was  not  a  trespasser  upon  the 
land ;  upon  the  contrary,  it  is  apparent  from 
a  consideration  of  all  the  facts  In  the  case 
that  It  had  entered  with  the  consent  of  the 
owner  and  had  an  easement  in  the  fee,  but 
had  not  paid  all  the  damages  to  which  the 
owmx  vras  rightfully  entitled  by  reason  of 
such  grant  of  the  easement,  entry,  and  con- 
Mtruction  of  the  railroad.  The  value  of  the 


land  taken  and  damages  to  the  remainder  of 
the  tract  are  Justly  treated  and  regarded  hy 
the  authorities  as  the  purchase  vooobj  of  any 
such  easement  acquired  by  a  railway  eom- 
pany.  and,  since  it  is  pnrdiue  money,  ttke 
owner  of  tlie  land  taken  has  a  lien  upon  sndi 
easement  to  secnre  its  payment,  whetiier  the 
ratry  was  made  and  poasessloa  taken  by  vir- 
tue of  condemnation  proceedings  or  deed 
from  the  landowner  or  his  consent  otherwise 
given.  Rightly  considered,  the  HeDdersen 
Case  cannot  be  r^rded  as  hoMhig  more 
than  this,  and  it  cwtainly  was  not  Intended 
to  be  held  tliat  in  the  case  of  an  nnantborls- 
ed  and  torthms  entry  and  possession  by  a 
railway  company  that  the  railway  company 
acquired  an  easement  In  the  fee  and  that 
the  landowner  was  iHwduded  fftnu  recoverlns 
title  and  possession  and  tiad  only  the  right 
to  assert  his  claim  for  damages  which  would 
be  secured  by  a  lien.  In  the  Henderson  Case 
the  landowner  was  not  asserting  an  adverse 
title  and  right  of  poraesslon,  but  recognized 
the  right  of  the  railway  company  to  an  ease- 
ment in  the  fee,  and  sued  for  the  purchase 
price  thereof  by  way  of  an  action  for  dam- 
ages. Here  the  landowner  successfully  as- 
serts and  recovers  the  fee,  disputing  any 
right  In  the  company  whatever.  It  is  true 
that  h^re  a  lien  in  favor  of  the  landowner 
was  established  and  foreclosed ;  but  this  lien, 
as  we  regard  it,  was  an  incident  to  and  by 
virtue  of  the  condemnation  proceedings  to 
which  appellee  resorted  by  way  of  cross-ac- 
tion. 

No  claim  of  damage  which  would  be  se- 
cured by  lien  was  asserted  by  the  executors 
except  by  supplemental  petition,  wherein,  re- 
sponding to  the  cross-action  for  condemna- 
tion, they  alleged  that  if  the  land  was  con- 
demned they  would  be  damaged  in  the  sum 
of  $60,000  as  the  value  of  the  land  actually 
taken,  and  $200,000  to  the  remainder  of  the 
tract;  and  asked  if  such  condemnation  be 
granted  that  their  damage  be  so  assessed  and 
lien  fixed  upon  the  right  of  way  to  secure 
its  payment  And  Just  in  this  connection  it 
may  be  observed  that  If  condemnation,  for 
any  reason,  had  been  refused,  the  executors, 
as  the  owners  of  the  land,  would  have  re- 
covered the  land,  and  no  damages  wonid 
have  been  awarded  for  which  they  asserted 
or  claimed  any  lien.  If  such  had  been  the 
sole  Judgment  rendered,  could  it  have  been 
seriously  contended  that  such  recovery  of 
the  land  would  have  constituted  a  breach  of 
the  covenant  against  liens  and  incnmbrancee? 

[E]  We  think  not,  and  that  It  is  manifest 
DO  mere  lien  exists  in  ftvor  of  a  landowner 
who  sues  for  land  wrongfully  held  by  a  rail- 
way company  for  right  of  way  purposes.  If 
he  sees  fit  he  may  waive  his  right  to  recover 
the  land  and  sue  for  damages  resulting  from 
the  taking.  Railway  Co.  v.  Benitos,  69  Tex. 
326;  Railway  Co.  v.  Ortis,  70  Tex.  60S;  12 
8.  W.  1129. 

[I]  In  such  case,  the  owner  tyr  sodi  elec- 
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tion  legalizes  the  wrongful  possession  and 
grants  tlie  easement  as  of  the  date  of  such 
election,  and  npon  the  award  of  ids  damages 
he  is  entitled  to  have  the  same  fixed  as  a 
lien  npon  the  easement  which  he  has  so 
granted.  Howe  t.  Harding,  supra.  In  the 
case  at  bar  the  trial  court  erred  in  holdii^ 
that  the  lien  decreed  to  Cotton's  executors 
existed  and  was  in  esse  when  the  Texas  & 
Pacific  Railway  Company  first  took  posses- 
sion of  the  right  of  way  and  when  it  convey- 
ed the  same  to  Eddy.  As  we  view  It,  the 
lien  did  not  come  Into  existence  except  by 
virtue  of  the  condemnation  proceedings  in- 
stituted by  the  appellee  and  would  never 
have  existed  unless  condemnation  Iiad  been 
had  or  the  easement  for  right  of  way  pur< 
poses  in  some  other  manner  tiad  lawfully 
passed  from  the  owner  of  the  land  to  the 
railway  company.  We  therefore  conclude: 
First  The  claim  of  Cotton  to  the  strip  of 
land  occupied  by  appellee  for  its  right  of 
way  was  an  adverse  claim  of  title,  and  In 
no  sense  an  incumbrance  or  a  mere  right 
to  compensation  for  damages  the  payment 
of  which  was  secured  by  Hen.  Second.  The 
.covenant  against  liens  was  not  breached  by 
the  judgment  of  the  court  fixing  a  lien  up- 
on the  right  of  way  awarded  by  the  con- 
demnation to  secure  the  payment  of  the  dam- 
ages assessed,  because  such  lien  did  not  exist 
and  was  not  In  esse  when  the  deed  contain- 
ing the  covenant  was  given,  and  because 
'such  lien  came  Into  existence  only  by  virtue 
of  condemnation  proceedings  Instituted  by 
appellee  long  subsequent  to  the  making  of 
tbe  covenant,  which  proceedings  were  had 
to  protect  appellee  in  its  possession  against 
tbe  snccessfnl  assertion  of  an  adverse  claim 
of  tiUe,  and  vrtiich  lien  would  never  have 
come  lirtQ  bdng  and  would  never  have  l>een 
flxed  npon  the  land  had  condemnation  for 
any  reason  been  denied. 

It  Is  most  ingeniously  aivned  by  appellee's 
counBel  that  what  was  undertaken  to  be  con- 
veyed by  the  deed  was  not  the  fee  to  tbe 
strip  of  lai^  but  an  easement  ther^  for 
ri^t  4^  way  purposes,  together  with  the 
niperstmctures  thereon;  that  this  easement 
BO  ctmr^ed  waa  weighted  with  "a  para- 
mount rights  of  the  owner  to  compensation 
for  sach  easement,  which  paramount  right  to 
compensation  waa  an  Inetunbrance  or  lien 
upon  the  easement  conveyed  and  waa  pro- 
tected against  by  the  first  covenant  As 
la  teadlly  apparent,  this  mmduslon  Is  based 
npon  Uie  premise  that  appellant  had  title  to 
Bodi  easement  and  that  Cotton's  estate  In 
tee  was  incumbered  thereby.  If  the  premise 
be  correct  that  appellant  bad  title  to  such 
easement  and  that  same  passed  to  appellee, 
undoubtedly  Cotton  had  merely  a  lien  upon 
the  same  to  secure  payment  of  his  damages 
by  reason  of  anch  taking,  and  tlie  covenant 
against  liens  and  incombrancea  was  broken, 
and  appellee  la  entitled  thereunder  to  pro- 


tection; but  the  premise  is  clearly  false, 
for,  as  we  have  seen,  the  railway  companies 
were  trespassers,  and  Cotton's  title  was  sub- 
ject to  no  easement  or  servitude  in  .their 
favor.  Tbe  premise  t)elng  f^lse,  the  conclu- 
sion falls  with  it 

[7]  The  doctrine  of  estoppel  la  In  no  wise 
applicable.  It  may  be  conceded  that  appel- 
lant Is  estopped  to  deny  it  bad  title  to  the 
easement  for  right  of  way  purposes  which 
it  undertook  to  convey,  but  Its  liability  here- 
in is  measured  by  the  covenants  of  warranty 
contained  in  Its  deed.  It  is  incumbent  upon 
appellee  to  bring  its  claim  within  the  scope 
of  these;  covenants,  and,  of  course,  appellant 
would  not  be  precluded  by  estoppel  from  con- 
tending that  the  facts  adduced  by  appellee 
did  not  show  a  breach  of  its  covenants. 

Under  the  view  entertained  of  the  proper 
disposition  to  be  made  of  this  case,  it 
comes  unnecessary  to  dispose  of  the  remain- 
ing assignments,  wlilcb  relate  to  ttte  amount 
of  the  Judgment 

The  Judgment  and  decree  of  tbe  lower 
court  is  In  all  things  affirmed,  except  in  so 
far  as  concerns  the  Judgment  rendered  in 
appellee's  favor  upon  Its  cross-action  against 
appellant  for  the  sum  of  132,142.85,  with  In- 
terest; in  thla  respect  the  Judgment  is  re- 
versed and  here  rendered,  that  appellee  take 
nothing  by  such  crosa^action,  and  tliat  ap- 
pellant be  disG^rged  therefrom  and  to  bence 
wittaont  day. 


CONNER  V.  SKINNER  et  aL  " 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
June  16.  1812.) 

1.  MUNICIPAI.   COBFOR&TIONS    (S   604*) — GeN- 

EBAi,  Law  —  Cities  —  Osdinarces  —  lit- 

FOUNDINO  or  AHIMAU  RUNNINQ  at  liABGB. 
By  SavW  Ann.  Civ.  St  18»7,  art  594, 
providing  tbat  towns  and  villages  incorporated 
under  articles  579-617  may  exercise  exclusive 
control  of  streets,  alleys,  and  other  public 
places  within  tine  corporate  limits,  and  prevent 
any  nuisance  therein,  such  towns  and  villages 
may  pass  ordinances  for  the  inutonnding  and 
sale  of  stock  running  at  large  within  the  cor- 
porate limits. 

[Ed.  Note—For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  162,  1336-1837: 
Z>ec.  Dig.  I  604;*  Animals,  Cent  Dig.  |  162.j 

2.  MVHICIPAI.  COBFOKATZONS  ({  604*)— RUN- 
NING AT  LaBGB— IlCPOUNDIHO  ObOINANCE 
— CONSTITUTIONALITT. 

A  city  ordinance,  passed  in  accordance 
with  statutory  autiiori^  providing  (or  the  im- 

Eonndinc  and  sale  of  stock  found  nmning  at 
irge  witlun  the  coriwrate  limits.  Is  not  un- 

constitutionaL 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations.  Cent  Diy.  SS  152.  1336-1337; 
Dec  Dig.  I  604;*  Animals.  Cent  Dig.  {  152.] 

3.  HuniGEPAi.  CoSPOBATioini  (I  S92*>— Obdi- 
NANCK— Stock  Runhino  at  LAaaa— Pen- 
alty—Consxict  WITH  General  Law. 

Where  it  did  not  appear  that  the  general 
stock  law  waa  in  force  in  a  county  contaioing 
a  city  having  an  ordinance  providing  for  the 
impounding  and  sale  of  stock  running  at  large 
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vithln  it!  limits,  It  wa«  no  objection  to  snch 
ordinuioe  that  fbs  penalties  prescribed  were 
different  from  those  pTescribed  by  the  general 
law. 

[Ed.  Note— For  other  cases,  see  Moniclpal 
CorpcratioDB.  Cent.  Dig.  U  1311-1314;  Dec 
Dig.  i  592.*] 

4.  Animals  (|  B0*>— Ruhhins  "at  liABOs" 

— IMPOUVDIKQ. 

Where  plaintiff's  cow,  found  running  at 
large  within  the  corporate  limits  of  a  city,  was 
driven  to  a  pen  b7  a  citizen  and  the  town  mar- 
shal notified,  who  thereupon  took  her  away  ai^d 
complied  with  an  ordinuiee  regulating  the  sale 
of  animals  running  at  large,  the  cow  was  "run- 
ning at  large"  inthin  the  ordinance,  though 
tthe  was  confined  at  the  time  she  was  seiied  by 
the  marshal 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  SI  148-157;  Dec  Dig.  S  50.* 

For  other  de&iitions,  see  Words  and  Phrasea, 
ToL  1.  pp.  604-607.1 

5.  Costs  (5  247*)— Appeal. 

Plaintiff  Bued  a  city  marshal  In  justice's 
court  for  taking  op  and  selling  his  cow  al- 
leged to  have  been  found  running  at  large  in 
Tiolation  of  a  city  ordinance,  and,  from  a  judg- 
ment in  favor  of  the  marshal,  appealed  to  the 
county  court,  where  he  recovered  judgment 
against  the  marshal  and  bis  bondsmen.  Beld, 
tliat  plaintiff  was  entitled  to  recover  costs  in 
the  county  court  on  such  appeal  as  a  matter 
of  right  unless  the  trial  cour^  for  good  cause 
to  be  stated  in  the  record,  adjndged  otherwise. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  951.  068,  965,  ttfT.  9SS.  060;  Dec  Dig. 
I  247.*] 

Appeal  Crom  Eastland  Ooun^  Oonrt;  F. 
S.  Bell.  Special  Judge. 

Action  by  E^arl  Conner  against  J.  R.  Skin- 
ner and  oUiers.  Judgment  for  plaintiff  for 
less  than  the  relief  demanded,  and  he  ap- 
peals. AfDrmed  In  part,  and  reversed  and 
rendered  In  part 

T>.  Q.  Hnnt  and  J.  R.  Frost,  both  of  Bast- 
land,  for  appellant  Scott  ft  Brelsford,  of 
Eastland,  tar  appelleea 

SPBBR,  J.  We  mle  against  appellant  on 
bis  contention  that  the  ordinance  of  the  city 
of  Eastland,  under  which  his  cow  was  Im- 
pounded and  sold,  was  invalid. 

[1]  By  article  BM,  Sayles'  Texas  avil 
StatDtei^  towns  and  villages  incorporated,  as 
was  ttte  town,  of  Eastland,  have  power  to 
"exerdae  exclnslTe  control  of  the  streets, 
alleys  and  other  public  placra  within  the 
corporate  Itmlta"  and  to  "prevent  any  nui- 
sance within  Ihe  limltB  of  the  corporation," 
eta  In  City  of  Waco  t.  Powdl,  32  Tex.  2^ 
it  was  held  that  similar  language  In  a  leg- 
lalatlve  a.ct  authorized,  the  dty  of  Waco  to 
pass  an  ordinance  providing  for  the  im- 
pounding and  sale  of  rtock  running  at  large 
within  its  corporate  limits.  This  appears  to 
be  dedstve  of  the  contention  that  towns  and 
villages  incorporated  under  our  general  stat- 
utes  (tttle  18.  c.  11)  have  not  the  power  to 
pass  such  an  ordinance. 

[2]  Indeed,  in  the  case  dted.  It  was  fur- 
ther held  that  the  ordinance  was  not  fbr  any 
reason  uncmistitutlonal.   Tbiu  contrition  ts 


•VUroUisr 


made  in  tlie  present  case,  and  on  the  anUior- 
Ity  of  that  case,  and  for  reasons  whldi  we 
deem  sound,  we  decline  to  hold  the  ordinazMSe 
to  be  in  violation  of  any  of  the  prorlslMis  at 
OUT  Constitution. 

[1]  To  the  suggestion  that  the  penalties  of 
the  ordinance  are  different  from  those  pre- 
scribed by  a  general  law,  and  that  for  tills 
reason  the  ordinance  is  invalid,  it  is  snfll- 
cl^t  answer  to  say  the  record  nowhere  dl»* 
closes  that  any  general  stock  law  is  in  torca 
in  Bastland  county,  and  therefore,  if  the 
statutes  dted  were  applicable  to  that  county, 
some  of  which  are  not,  yet  there  Is  nothing 
as  indicated,  to  show  that  the  people  of  that 
county  have  ever  availed  themselves  of  the 
privilege  of  adopting  the  provisions  of  the 
general  stock  law  so  as  to  put  the  same  In 
force  in  the  town  of  Eastland;  and,  this  be- 
ing true,  it  cannot  be  seen  how  the  ordinance 
is  in  conflict  with  a  law  not  shown  to  exist. 

[4]  It  is  next  Insisted  ttiat  the  Judgmemt 
should  be  reversed  and  here  rendered  tor  ap- 
pellant because  imder  the  nndlspnted  evi- 
dence his  cow  was  not  running  at  large  at 
the  time  she  was  seized  and  Impounded  hy 
the  town  mar^ai.  The  fact  appears  to  be 
that  the  cow  was  running  at  large  within 
the  corporate  limits  of  the  town  wboi  she 
was  driven  into  a  pen  by  a  citizen,  and  the 
town  marshal  was  notified  and  thereupon 
came  and  took  her  away  and  In  other  re- 
spects complied  with  the  ordinance  regulat- 
ing the  sale  ctf  such  animals.  It  would  be  an 
extremely  technical  holding  to  decide  that 
under  sudi  circumstances  the  animal  was  not 
running  at  large  merely  became  an  la- 
habitant  of  the  town  tm  whose  premises  she 
was  trespassing  bad  temporarily  restrained 
her  for  the  purpose  of  delivering  her  onr 
,  to  the  town  marsbaL  SuCh  act  was  merely  a 
preliminary  act  for  Qte  beneflt  of  the  mantfial 
looking  to  Impounding  her  under  the  ordi- 
nance. We  tUnk  a  reasonable  and  comnMNa 
aeaee  Interpretation  of  the  ordinance  requires 
us  to  hold  that  the  animal  was  running  at 
large  within  the  meaidng  ot  sudi  ordinance 
at  the  time  she  was  seised  and  Impounded 
bf  the  town  marshal. 

[I]  Tbe  suit  was  originated  in  ttie  Justioe'a 
court,  ^ere  Judgmoit  was  rmdered  outrli^t 
agaiiut  appellant  He  appealed  to  the  conur 
ty  court,  vrtiere  he  recorered  judgmoit 
against  tiie  marshal  and  his  bondsmen  for 
fe.BO;  but  tibe  trial  court,  tor  some  reason 
unexplained  In  the  record,  taxed  appellant 
with  all  costs.  This  WM  wror.  Under  the 
statute  be  was  entitled  to  recover  the  costs 
of  the  county  court  unless  the  trial  court 
for  good  cause  to  be  stated  In  the  record 
should  adjudge  them  otherwise.  Ihls  he  has 
not  done.  With  respect  to  the  costs  of  (he 
county  court  the  Judgmoit  is  reversed  and 
taere  rendered  for  appellant,  but  In  other  r^ 
qpecte  It  is  affirmed. 

Reversed  and  rendered  as  to  costs  of  ooon- 
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tj  court,  but  afflnned  on  the  merits,  with 
costs  of  appeal  taxed  against  appeUe& 

OOMNEB,  a     not  dttlng; 


DANFOBTH.  BOOS  A  EPPSTBIN  T. 

LEVIN. 

(Goort  of  Civil  Appeals  ot  Tezai.    San  AntO' 
nio.    April  10,  1913.  Refaearise 
Denied  May  7.  1913.) 

1.  Pabtnbbsiup  <S  5*)— Contract— Belatiom 
ox  Pabtncbs. 

Where  clefmdantB  agreed  to  enter  a  the- 
atrical Tenture,  defeodanta  D.  and  R.  agreeiit« 
to  advance  (10,000  in  addition  to  paying  92,- 
750  to  another  for  his  interest,  the  three  to 
■hare  equally  In  the  net  profits,  the  defendants 
were  partners  and  each  liable  to  third  per- 
sons for  partnership  obligations. 

[Ed.  Note.— For  other  cases,  see  PartOMship, 
Cent.  Dig.  H  15,  16;  Dec.  Dig.  {  6.*1 

2.  Pabtheeship  (I  87»)  —  OsuoATioir  ox 
Pabtnxbb— Debts— GoNTBiBunoN. 

Where  two  of  the  partners  of  a  Snn,  en- 
caged in  a  theatrical  venture,  agreed  to  con- 
tribute $10,000,  the  three  to  share  equally  in 
the  protits,  and  the  third  partner  contracted 
debts  for  scenery,  they  were  all  equally  liable 
therefor,  in  the  absence  of  any  allegation  by 
the  latter  that  any  part  of  the  $10,000  remain- 
ed on  hand  out  of  which  the  debt  could  have 
been  satisfied. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CJent  Dig.  S  135;  Dec.  Dig.  S  87.*] 
a.  PaBTNEBSHIP  (i  109*)— CONTBIBUTION  BE- 
TWEEN FABTinBS. 

The  right  of  contributioD  between  part- 
ners obtains  only  after  a  full  settlement  or  ac- 
counting has  been  had  which  shows  inequali- 
ties in  the  partners'  accounts. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  156,  171,  187 ;  Dec  Dig.  S  109.*] 

Appeal  from  District  Court,  Bexar  Gonnty ; 
A.  W.  Seeligson,  Judge. 

Action  by  N.  Levin  against  Danfortb,  Roos 
ft  Bppstein.  Judgment  for  plaintiff  against 
all  the  defendants  and  Judgment  over  in  favor 
of  Wm.  E^psteln  against  his  codefendants, 
a.nd  defendants  appeal.  Affirmed  In  part  and 
reversed  In  part 

HcFarland  ft  Lewrlgbt,  of  San  Antonio, 
for  appeUanta.  T.  H.  Bldgeway,  and  Hicks, 
Hldu  &  Teagarden,  aU  <rf  San  Antonio,  for 
appellee. 

TALIAFERRO,  J.  N.  Levin  sued  Wm.  Epp- 
Btein,  Edward  Rooe,  A-  H.  Danfortb,  and 
Hartley  Cnshlag,  as  partners,  In  the  district 
court  of  Bexar  county,  to  recover  the  sum  of 
$575,  balance  due  falm  for  material  supplle<l 
and  services  rendered  In  making  and  painting 
certain  scenery  to  be  used  upon  the  stage  of 
a  theater  In  San  Antonio,  of  which  the  de- 
fendants were  alleged  to  be  lessees.  Defend- 
ant I^pstein,  by  answer,  denied  under  oath 
the  partnership,  and  alleged  that  he  was,  at 
the  time  the  said  scenery  was  ordered,  act- 
ing as  the  agent  of  Roos  and  Danfortb,  who 
were  alone  liable  for  the  debt  to  plaintiff. 


He  further  allied  that  said  Roofl  and  Dan- 
fortb had  specially  agreed  to  pay  the  debt 
sued  on  and  to  hold  him  harmless  against 
any  claim  by  Levin  or  any  other  person,  and 
he  prayed  that.  If  Judgment  be  rendered 
against  him  for  said  debt,  he  have  Judgment 
over  against  Roos  and  Danfortb.  Roos  and 
Danfortb  answered  by  a  general  denial  as  to 
the  claim  of  Levin  and  the  cross-action  by 
Bppstein.  Trial  without  a  Jury  resulted  In 
a  Judgment  for  Levin  against  Eppsteln,  Roca, 
and  Danfortb  jointly  and  severally  for  the 
whole  of  the  debt  and  over  against  Boos  and 
Danforth  In  faror  of  Bppstein  in  accordance 
with  his  prayer. 

Goncluslona  of  Fact 

Wattles  and  E^petdn  were  partnm  and 
lessees  of  the  Orphetiin  Opera  House,  In  Ban 
Antonio,  Tex.  They  bad  differences  and  a 
dissolution  of  the  partnership  was  desired. 
In  some  way  not  revealed  1^  the  record,  this 
became  known  to  Boos,  who  called  DamEorth 
into  conference  and  told  him  they  conld  "get 
in  on"  Uie  managon^t  of  tlie  Orphenm  on 
favorable  torms.  This  was  interesting  to 
Danforth,  and  tog^^her  they  entered  Into  ne- 
gotiations which  resulted  In  their  paying  $2,- 
750  to  Wattles  to  get  out,  and  making  with 
Elppsteln  an  agreemoit  whereby,  in  omsldera- 
tion  of  their  payment  to  Wattles  ot  the  $2,* 
750  and  their  further  financing,  the  enter- 
prise to  the  extent  of  $10,000,  they  should 
have  two-thirds  interest  and  Eppsteln  should 
have  one-third  Interest  In  the  ultimate  prof- 
its. This  seems  to  have  been  generally 
agreeable,  and  Roos  and  Danforth,  aft«: 
having  paid  Wattles,  who  disappeared,  b^an 
and  diligently  proceeded  to  spend  the  $10,- 
000.  It  was  a  part  of  the  agreem^t  that  a 
corporation  should  be  formed  by  the  three, 
and  the  stock  divided  equally  between  them. 
This,  however,  was  not  done,  and  the  misun- 
derstanding which  grew  out  of  that  event 
became  general  and  the  partnership  affairs 
were  not  harmonious.  Eppsteln,  who  expect- 
ed to  be  manager,  was  not,  but  an  outsider 
was  employed  for  that  post  Roos,  however, 
managed  some,  as  did  Bppstein,  and  even 
Danforth  looked  in  on  the  managemoit. 
They  needed  scenery.  Eppsteln  knew  this 
and  told  Boos  and  Danfortb,  who  admitted 
It  and  told  Eppsteln  to  get  some.  Eppsteln 
told  them  tliat  he  had  formerly  had  a  con- 
tract with  a  competent  person  for  some  scen- 
ery which,  if  they  approved,  he  would  resume 
for  their  benefit  They  said  go  ahead,  and 
Eppsteln  did.  The  work  on  the  scenery  pro- 
gr^sed.  There  were  curtains,  teasers,  tor- 
mentors, wings,  borders,  palaces  front  and 
back,  and  drapery.  All  was  needed  quldtly, 
and  Mr.  Eppsteln  Impressed  this  upon  Mr. 
Levin.  Upon  a  time  Eppsteln  escorted  both 
Roos  and  Danfortb  to  the  studio  where  this 
artistic  work  was  progressing,  and  they  were 
charmed  by  the  b«in^  as  well  as  the  cheap- 
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n«s8  of  the  artlsf H  exeeiiti<Hi,  which  gmve 
both  E^ppstein  and  the  artist  great  pleasure ; 
Bppsteln,  because  his  Judgment  was  vindicat- 
ed, and  the  artist,  "because  he  was  doing  the 
work  and  was  going  to  be  paid  for  it"  No 
Ikictlon  arose  until  Mr.  Levin  wanted  his 
money.  Then,  Mr.  Eppstein  baring  paid  him 
$26,  gave  him  an  order  on  Boos  for  $400, 
which  order  was  repudiated  and  never  paid. 
Several  efforts  were  made  to  Induce  each  of 
the  parties  to  pay  the  money,  but  they  were 
InelFectuaL  It  was  not  shown  that  the  whole, 
or  what  part,  of  the  910.000  for  which  Roos 
and  Danforth  pledged  themselves  liad  been 
expended,  and  no  occomitinK  betweoi  tbe 
partners  was  shown.  Boos,  Danforth,  and 
Eppstein  were  to  share  eqnaUy  in  the  profits. 
No  pn^ta  were  shown  to  have  beoi  mad& 

G<nicla8loiu  <^  Law. 

[I]  Roos,  Danforth,  and  BppBtaln  wen 
partners.  Tbe  only  limitation  on  their  part- 
nership obligations  was  that  Roos  and  Dan- 
forth wete  obligated  to  provide  910,000  to 
finance  the  venture  before  any  personal  ob- 
ligation could  fiill  upon  Eppstein. 

[2]  There  is  no  evidence  which  In  any  man- 
ner shows  that  Eppstein  was  tbe  agent  ot 
Boos  kdA  Danforth.  He  had  the  right  as  a 
member  of  the  firm  to  contract  debts  for  the 
partnersliip,  and  up  to  the  sum  of  $10,000 
Roos  and  Danforth  were  obliged  to  pay  sudi 
obligations.  Eppstein  did  not  plead  nor  did 
he  prove  that  any  part  of  the  $10,000  re- 
mained on  hand  out  of  which  this  debt  could 
have  been  satisfied,  and  It  is  Immaterial 
whether  the  members  of  the  firm  had  In  mind 
from  the  beginning  this  expenditure  for  scen- 
ery. E^psteln's  right  to  sue  appellants  for 
money  paid  out  by  blm  on  behalf  of  the  part- 
nership accounts  rested  wholly  upon  contract 
Collyer  on  Part  i  284;  Parsons  on  Part  I 
286;  Story  on  Part  S  221.  In  the  absence 
of  the  express  contract  by  Roos  and  Dan- 
forth to  pay  $10,000  in  promoting  tbe  inter- 
ests of  the  partnersUp,  the  law  would  have 
charged  each  partner  separately  and  equally 
with  the  cost  and  expenses,  and  when  the 
sum  agreed  to  be  advanced  by  tbem  was  legit- 
imately expended  In  the  promotion  of  the  en- 
terprise, their  separate  obligation  ceased,  and 
any  other  debt  contracted  by  any  one  of  the 
partners,  for  the  firm  account,  became  a  firm 
debt  equally  the  obligation  of  alL  Tlie  bur- 
den was  upon  the  member  of  the  firm  see- 
ing immunity  from  firm  obligation  to  allege 
and  prove  facts  which  entitled  him  to  such 
immunity.  Eppstein,  not  having  done  this, 
was  not  entitled  to  have  judgment  over 
against  bis  codefendants. 

[t]  The  right  of  contribotlon  between  part- 
ners has  been  recognized  only  after  a  full 
settlement  or  accounting  has  been  had  which 
shows  the  inequalities  In  their  accounts. 
Merrlwether  v,  Hardeman,  51  Tex.  4S6 ; 
Lockhart  v.  I^e,  47  Tex.  462;  Worl^ 


Smith,  26  Tex.  Civ.  App.  270.  63  S.  W.  903; 
Long  V.  Gamett  tSO  T&x.  229;  O'Neill  t. 
Brown,  61  Tex.  34 ;  Hines  v.  Dean,  1  White 
&  W.  Civ.  Gas.  Gt  App.  {  691. 

That  part  of  the  Judgment  of  the  lower 
court  wherein  the  plaintiff,  Levin,  is  per- 
mitted to  recover  against  Boos,  Danforth,  and 
Eppstein  is  affirmed.  That  portion  which 
pennits  Eippeteln  to  recover  over  against  his 
codefendants  Boos  and  Danforth  is  reversed 
and  here  rendered  that  he  tabe  nothing  by 
his  cross-action  against  said  codef  aidants  and 
that  be  pay  all  costs  of  this  appeaL 

Affirmed  In  part  and  rerosed  and  no- 
dered  in  part 


KENNEDY  v.  GABBABD. 

(Conrt  of  Oivil  Appeals  of  Texas.  Dallas. 
April  12, 1918.   Rehearing  Denied 
May  8,  1»L8.) 

1.  Landlord  and  Tenakt  (8  170*)— Ijand- 

LOBD'S  LlABILnT—NuXSANCE. 

To  make  the  landlord  liable  for  damages  for 
the  maintenance  of  a  nnisance  on  the  premises. 
It  must  necessarily  result  from  the  ordinary  use 
of  the  prontses  by  the  tenant,  or  for  the  purpose 
for  which  they  were  let ;  and  the  landlord  it 
not  responsible  for  a  nuisance  caused  by  tbe 
negligent  use  of  the  premises  by  tbe  tenant 

LEd.  Note.— For  otiier  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  SI  685-600;  Dec  Dig.  | 
170.*] 

2.  NuiSANCK  ({  35*)— Mbasubi  or  Liabiutt. 

If  a  nuisance  is  permanent,  bo  tliat  the 
dsmage  therefrom  to  adjacent  property  con- 
stantly and  regularly  occurs,  the  person  ujnred 
may  recover  the  resulting  depreciation  in  the 
value  of  his  property,  both  In  the  past  and 
future  at  one  time,  and  is  not  entitled,  in  addi- 
tion, to  have  the  nuisance  enjoined. 

[Ed.  Note.— For  other  cases,  see  Nnlsanee, 
Cent  Dig.  SS  9^94^ ;  Dea  Dig.  S  36.*] 

3.  NtnsANCB  (S  35*)— AcnoiT— Belikt, 

If  a  nuisance  to  adjacent  property  was 
abatable,  the  person  Injured  thereby  -  would  be 
entitled,  In  an  action  to  abate  the  nuisance,  to 
recover  such  damages  as  would  fkirly  compensate 
him  for  having  been  deprived  of  the  enjoyment 
of  his  property  up  to  trial,  and,  in  addition,  to 
have  the  maintenance  of  the  nuisance  restrained. 

[Ed.  Note.— For  other  cases,  see  Nolaanos, 
Cent  Dig.  H  93-04^  ;  Dec  Dig.  S  36.*] 

4.  Appbal  ahd  EhwoB  ({  759*)— BBnra— KoH- 

COHFOBHITT  WITH  COUBT  BULKS. 

Assignments  of  error  which  are  not  briefed 
according  to  tbe  conrt  rules  are  not  entitled  t* 
consideration. 

[E)d.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  f  3094;  Dec  Dig.  |  760.*] 

5.  TBXAL  (I  260*)— iNSTBUCnONS— BXQUKSTS. 

Judgment  will  not  be  reversed  for  refiual 
of  a  special  charge  requested,  which  was  suffi- 
ciently covered  by  the  court's  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  SS  651-669;  Dec.  Dig.  S  260;*] 

6.  Nuisance  (S  83*)— Actior  vob  Dahaobs— 
Admission  of  Evidenck. 

In  a  suit  to  restrain  the  naintenanee  of  a 
livery  stable  as  a  nnisance,  and  to  recover  dam- 
ages, evidence  offered  by  plaintiff  that  defendant 
had  contracted  not  to  engage  in  the  livery  busi- 
ness In  the  town  for  five  years,  and  that  a  mit 
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pendioK  to  enjoin  bim  from  dotng  to,  was 
immateriaL 

lEd.  Note.— For  other  cases,  we  NniBaoce, 
Gent.  IHg.  SI  84^-89;  Dec.  Dig.  (  33.*} 

Appeal  from  District  Court,  Delta  County ; 
B.  li.  Porter,  Judge. 

Suit  by  T.  T.  Garrard  against  S.  W.  Ken- 
nedy., From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 

Fattcson  it  PAtbeaon,  of  Cooper,  and  A.  P. 
Park,  of  Paris,  tor  aKwllaut  B.  B.  Bturgeon 
and  Wrlgbt  ft  Patrlclc,  aU  of  Parte,  and 
J^ewman  PhlUips,  of  .Cooper,  for  appellee. 

TALBOT,  J.  Appellee  sued  appellant  to 
recover  damages  for  a  depredation  In  tbe 
Talae  of  his  house  and  lot,  situated  in  the 
town  of  Cooper,  Delta  county,  Tex.,  and  oc- 
cupied by  himself  and  family  as  a  home,  al- 
leged to  hare  resulted  from  the  construc- 
tion and  nse  by  appellant  of  a  livery  stable 
near  appellee's  said  home.  The  petition  al- 
leges, among  other  thlags,  that  the  use  of 
the  building  erected  by  the  defendant,  Ken- 
nedy, for  livery  stable  purposes  has  caused 
Irreparable  damage  and  injury  to  plaintiff's 
premises,  impaired  the  health  of  plaintiff 
and  his  family,  destroyed  the  comfort,  peace, 
and  sanctity  of  his  home,  and  will  continue 
to  do  90  aa  long  as  said  building  is  so  used 
as  a  livery  stable ;  that  said  stable  is  a  dis- 
tance of  only  abont  40  feet  from  plalntifTs 
residence  and  on  the  east  Bide  thereof ;  that 
«aid  stable  cannot  be  operated  without  cre- 
ating loud  noises,  foul  stenches,  and  disa- 
greeable and  unwholesome  odors,  which  have, 
and  will  in  the  future,  during  the  existence 
and  ordinary  operation  of  said  livery  stable, 
destroy  the  comfortable  enjoyment  of  his 
borne;  that  plaintilTa  premises  are  only  valu- 
able as  residence  property;  and  that  with- 
out said  livery  stable  and  the  use  of  said 
building  In  the  ordinary  way  as  a  livery 
stable  they  are  worth  the  sum  of  $3,000,  but 
with  the  structure  and  the  use  of  the  same  In 
the  ordinary  way  as  a  livery  stable  plain- 
tiff's said  premises  are  entirely  worthless. 
Plaintiff  prayed,  upon  final  hearing,  for  a 
mandatory  Injunction  requiring  the  defend- 
ant to  tear  down  said  livery  stable  building, 
and  that  defendant  be  forever  enjoined  from 
erecting  thereon  a  similar  structure;  that  de- 
fendant be  forever  enjoined  from  conducting 
on  any  portion  of  suld  premises  a  Uvei?  sta- 
ble or  similar  business,  or  in  the  altema- 
tlve*  If  the  defendant  should  be  allowed  to 
conduct  said  livery  stable  on  said  premises, 
tbat  same  be  restrained  in  such  manner  as 
to  protect  plaintiff  as  much  as  possible  and 
mitigate  his  damages,  etc; .  and  that  plaintiff 
recovOT  damages  In  the  earn  of  $3,000,  costs 
of  snlt,  and  snch  other  relief  aa  he  was  en- 
titled to  haT& 

Defendant  pleaded  a  general  demurrer, 
general  denial,  and  by  way  of  cross-action 
prayed  tor  damages  In  the  sum  of  $1,000  for 
the  wrongful  suing  out  of  the  temporary 


injunction  theretofore  granted  by  the  court. 
The  case  was  tried  by  the  court  and  a  Jury, 
and  the  trial  resulted  In  a  vo^ct  and  Judg- 
ment In  favor  of  plaintiff  for  the  earn  of 
$25  damages,  and  permanently  enjoining  and 
restraining  the  defendant  from  conducting  a 
livery  stable  at  the  place  described  In  the 
petition,  and  the  defendant  appealed. 

The  first  assignment  of  error  cliallenges 
the  correctness  of  the  court's  charge  In  per- 
mitting a  recovery  against  the  appellant,  be- 
cause be  says  the  uncontradicted  evidence 
shows  tbat  the  livery  stable  In  question  was 
leased  to  and  being  conducted  by  appellant's 
brother,  J.  D.  Kennedy,  and  that  in  order 
to  hold  appellant  liable  as  landlord  the  nui- 
sance must  necessarily  result  from  the  ordi- 
nary use  of  the  premises  for  which  they 
were  let;  tbat  where  the  use  of  the  premises 
may  or  may  not  become  a  nuisance,  accord- 
ing as  the  tenant  exercises  reasonatde  care, 
or  is  negligent  in  the  use,  the  tenant  te 
alone  responsible.  A  suffldent  answer  to 
this  contention  la  that  the  evidence  was  not 
uncontradicted  on  the  issue,  and  that  the 
effect  of  the  charge  was  to  permit  plaintiff 
to  recover  only  in  the  event  the  Jury  should 
find  that  the  defendant  himself  conducted 
and  maintained  the  stable  In  such  manner 
as  to  constitute  a  nuisance.  Had  the  de- 
fendant pr^iared  and  requested  a  charge 
mora  directly  and  spedflcally  presenting  the 
Issue,  we  are  Inclined  to  thlnb  It  should, 
under  the  evidence,  have  been  given;  bot  in 
the  absence  of  such  a  requested  charge  the 
manner  in  which  the  quesUon  was  submitted 
to  the  Jury,  as  here  complained  of,  furnishes 
no  sufficient  reason  for  a  reversal  of  the 
case. 

[1]  Mr.  Wood,  in  his  work  on  Landlord 
and  Tenant  (volume  2,  g  636),  says  the  rule 
upon  the  subject  may  be  stated,  as  a  result 
of  the  authorities,  to  be:  "That  In  order 
to  charge  the  landlord  the  nuisance  must 
neceaaarUu  result  from  the  ordinary  use  of 
the  premises  by  the  tenant,  or  for  the  pur- 
pose for  which  they  were  let;  and  where 
the  111  results  flow  from  the  Improper  or  neg- 
ligent or  Improper  use  of  the  premises  by 
the  tenant,  or,  In  other  words,  when  the  use 
of  the  premises  may  or  may  not  become  a 
nuisance,  according  as  the  tenant  exercises 
reasonable  care,  or  uses  the  premises  negli- 
gently, the  tenant  alone  Is  chargeable  for 
the  damages  arising  therefrom." 

Appellant  further  contends,  in  effect,  tbat 
by  the  pleadings,  the  evidence,  and  <jiarge 
of  the  court  the  nuisance  alleged  was  treat- 
ed as  iwrmanent,  and  that  by  his  recovery 
of  $25  plaintiff  Is  compensated  for  all  dam- 
ages suffered  by  him,  past,  present,  and 
prospective,  and  therefore  the  court  erred  In 
granting  and  perpetuating  the  injunction.  In 
thte  contention  we  concur.  As  heretofore 
shown,  the  plaintiff  alleged,  in  substance, 
that  his  premises  are  valuable  only  as  resi- 
dence property ;  that  without  the  said  livery 
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stable  and  tbe  use  of  Uie  building  and  prem- 
ises In  the  ordinary  way  as  a  liver;  stable 
thc7  are  worth  93,000,  but  with  the  stmc- 
tore  and  the  use  of  the  same  In  the  ordinary 
way  as  a  Uvwy  stable  [^lntlff*s  said  prem- 
ises are  entirety  worthless.  The  plaintiff 
teetlfled  that  his  property  was  worth  $2,000 
without  the  stable  and  $1,600  with  the  stable 
as  it  ia.  There  was  other  testimony  to  the 
effect  that  the  market  Talne  of  plaintiffs 
property  befon  the  stable  was  erected  and 
used  was  about  $2,600,  and  that  its  value 
had  been  decreased  by  the  erection  and  use 
made  ot  the  stable  from  $600  to  $1,000.  The 
court  charged  the  Jnry  on  the  measure  of 
damages  as  follows:  "In  the  event  you  find 
for  plaintifl  under  the  Instructlous  hereinbe- 
fore given,  ttien  you  are  instructed  that  the 
measure  of  damages  will  be  the  difference 
in  the  market  value  of  plaintUTs  premises 
without  the  Uvery  stable  and  its  valiu  with 
the  livery  stable  as  it  has  been  used  and 
now  exists."  There  seems  to  have  been  no 
diarge  autboridng  the  assessment  of  dam- 
ages for  any  physical  discomfort  suffered  by 
the  plaintiff  and  his  family  In  the  enjoyment 
of  Qielr  home.  Tbe  record  sent  to  this  conrt 
indicates  very  clearly  that  the  case  was 
prosecuted  and  tried  solely  upon  Uie  theory 
that  the  nnlsanoe  lAarged  was  permanent 
and  not  abatable. 

[2]  If,  In  fact,  it  is  of  a  permanent  charac- 
ter, and  the  *^ury  constantly  and  regular- 
ly occurs,'*  then  tlie  whole  damage,  past, 
present,  and  future,  may  be  recovered  at 
<mce,  as  seems  to  have  been  done  in  this 
case,  and  the  measure  of  plaintiff's  damages, 
as  dulled  by  the  court,  is  the  resultii^  de- 
predation in  value  of  his  proper^  (Bosen- 
thal  T.  Railway  Company,  79  Tex.  826,  15 
S.  W.  268),  and  the  injunction  was  improper- 
ly perpetuated. 

[S]  I^  however,  the  nuisaqce  charged  Is 
abatable,  and  the  plaintiff's  purpose  was  to 
treat  this  case  as  an  action  for  its  abate- 
ment, then  the  proper  measure  of  his  dam- 
ages was  not  given  In  charge  to  the  Jury. 
In  sudi  a  case,  if  entitled  to  recover  at  all, 
he  would  be  entitled  to  recover  such  damages 
as  would  fairly  compensate  htm  for  having 
been  d^jvived  of  the  comfortable  enjoyment 
of  his  property  up  to  the  time  of  the  trial, 
and  also  to  liave  an  injunction  restraining 
the  defendant  from  so  using  and  maintain- 
ing his  livery  stable  as  would  amount  to  a 
nnisanca  Hockaday  t,  Wortham,  22  Tex. 
Civ.  App.  419^  64  S.  W.  lOM.  But,  as  held 
in  the  case  here  cited,  If  the  plaintiff  was 
entitled  to  recover  as  the  measure  of  his 
damages  a  sum  of  money  equal  to  the  depre- 
ciation In  the  value  of  his  property,  he 
ahonld  have  elected  that  remedy;  for  he 
could  not  recover  sudi  damages  (as  he  did) 
and,  in  addition,  have  the  cause  of  injury 
80  treated  as  permanent  removed  by  injunc- 
tion. Rosenthal  t.  Railway  Company,  supra; 
City  of  Paris  t.  Allredp  17  Tex.  Civ.  App. 


125.  43  8.  W.  62.  The  case  at  bar  differs 
from  Burdltt  v.  Bwenson,  17  Tex.  489,  67 
Am.  Dec.  665,  In  that  In  the  latter  case  ths 
plaintiff  only  sought  to  recovor  the  dam- 
ages sustained  by  him  in  consequence  of 
the  nuisance  complained  of  up  to  the  time 
of  the  hearing,  with  a  prayer  for  an  Injunc- 
tion perpetually  restraining  the  defendant 
from  maintaining  the  nuisance;  whereas  in 
the  present  case  the  pleadings  are  sudi  as  to 
authorize  a  recovery  fw  the  whole  damage 
at  once,  with  a  prayer  for  a  similar  injunc- 
tion, and  such  was  the  recovery  had.  This 
being  the  nature  and  extent  of  plalntUTs 
recovery,  the  Judgment  must  be  reversed. 
Having  recovered,  according  to  tbe  verdict 
of  tbe  Jury,  the  amount  of  depreciation  of 
his  property,  based  on  the  pmnanoicy  of 
tho  nuisance  alleged,  plaintiff  was  not  en- 
titled to  have  the  continuation  of  Uie  uul- 
aance  enjoined. 

[4]  Some  of  ai^lant's  assignmedts  of  er- 
ror  are  not  briefed  In  accordance  with  fbe 
rules,  and  are  not  therefore  entitled  to  con- 
sideration; but,  in  ord«  that  the  lower  court 
may  have  our  views,  briefly  stated,  upon  the 
questions  raised  by  them  np<m  anothn  trial, 
they  have  been  considered. 

[I]  The  refusal  of  tiie  special  charge  made 
the  basis  of  the  second  assignment  furnishes 
no-  ground  for  a  reversal,  because  it  was  sof- 
flciently  covered  in  the  court's  general  charge. 

The  fourth  and  slxt^i  assignments  have 
been  sufBdently  discussed  in  what  has  al- 
ready been  said,  and  the  fifth  disdoaes  no 
error. 

CI]  The  seventh  and  last  assignment  is  as 
fdlows:  "The  court  erred  in  overruling  the 
objection  of  plaintiff  and  permitting  counsel 
for  pl&lntiff  to  prove  by  the  defendant,  S. 
W.  Kennedy,  that  he  had  made  a  contract 
not  to  engage  in  the  livery  stable  business  in 
the  town,  of  Cooper  tor  tbe  space  of  fire 
years,  and  there  was  now  pending  a  suit 
in  the  district  court  of  Ddta  county,  asking 
tlat  he  be  enjoined  from  conducting  a  livery 
stable  in  said  town  of  CoapBt,  which  evi- 
dence was  objected  to  on  the  grounds  that 
the  ftictB  elidted  were  immaterial,  irrdevan^ 
did  not  tend  to  prove  that  the  livery  stable 
as  being  conducted  was  a  nuisance,  and  the 
only  effect  such  testimony  could  have  would 
be  to  prejudice  the  defendant  before  the 
Jury,  and  that  such  testimony  was  not  ad- 
missible against  the  defendant  on  this  trial, 
either  to  affect  the  merits  of  tills  controver- 
sy, or  for  the  purpose  of  impeachmmt"  We 
are  Indbied  to  think  that  the  testimony  b«e 
complained  of  was  Inadmissible  In  the  state 
of  the  record  sent  to  tills  court  for  any 
purpose,  and  therefore  should  have  been  ex- 
duded. 

For  tbe  reason  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  to  be  tried 
In  accordance  with  the  views  expressed  In 
this  opinion. 

Reversed  and  remanded. 
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UNITED  STATES  TamUTT  ft  OUARAN> 
TY  Ca  T.  THOMAS  et  aL 

fCoart  of  Civil  Appeals  of  Texas.  Dallas. 
April  12,  1913.    BeheariDg  Denied 
May  3,  1918.) 

1.  CONTBACTS  (i  186*)— Actions  fob  Bbeach. 

No  penson  can  sue  apon  a  contract,  uoless 
lie  be  a  party  to  it  or  in  privity  with  it. 

lEd.  Note.— For  other  eaaei,  see  Gontracti, 
CenL  Dir.  H  790-797;  Dec;  IMg.  f  186.*] 

3L  MECBAinOS'  lilBNa  315*)— CONTBAOTO— 

CoKsTBUcnoir. 

Where  the  owner  of  land,  who  desired  to 
erect  a  dwelling,  required  the  contractor  to  give 
a  bond  with  snreties,  conditioned  that  be  woald 
faithfully  carry  ont  the  work  and  pay  all  claims 
and  liens  against  the  premises,  with  a  farther 
provision  that  the  obli^tion  should  inure  to  the 
Deoefit  of  materialmen  and  subcontractors,  the 
last  clause  gave  a  right  of  action  to  all  material- 
men and  subcontractors,  regardless  whether  they 
bad  a  lien  upon  the  premises;  it  being  the  ap- 
parent intention  of  the  owner  to  require  a  bond 
for  the  payment  of  all  the  debts  incurred  by  tht 
«ontmctor  in  the  erection  of  Qua  dwellinf. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
tifens,  Gent  Dig.  |  668;  DecTbir  I  Slfi.*] 
8.  Mechanics'  Libhs  ({  3U*)— Shn'OBCEiaiifT 

—Consideration. 

As  a  contract  between  two  parties  based 
npon  ft  valid  consideration  may  be  enforced  by  a 
tnird  when  altered  into  tor  hla  benefit,  mateiial- 
men  and  subcontractors  who  fnrnished  material 
for  a  dwelling  have  the  necessary  privity  to 
maintain  an  action  on  a  bond  given  by  tbe  con- 
tractor to  perform  and  to  pay  all  claims  and 
liens  against  the  premises,  and  providing  that  it 
afaould  inure  to  tbe  IwoeGt  of  materialmen  and 
anibcontractors. 

[Eld.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  |  658 ;  Dec.  Dig.  |  315.*] 

Appeal  from  District  Court,  Dallas  County. 

Action  by  the  Carson  Lumber  Company  and 
others  against  W.  E.  Thomas,  the  United 
States  Fidelity  &  Guaranty  Company  and 
another.  From  a  Judgment  against  the  nam- 
ed defendants,  the  United  States  Fidelity  & 
Ooarantr  Company  appeals.  Affirmed. 

Hunt;  Myer  &  Teagle,  of  Hoastni,  and 
Sm7  ft  Seoy,  of  Dallaa,  for  appellant  Wood 
4t  Wood,  of  Dallas,  for  appellees. 

TALBOT,  J.  Aivellant  makes  the  follow- 
fng  statement  of  tbe  nature  and  result  of  the 
■nit,  wbteh  we  adopt :  This  suit  was  brought 
by  the  Carson  Lumber  Company  and  other 
plaintiffs  and  Interveners  against  W.  B. 
Thomas,  Mrs.  Z.  BlaSer,  and  the  United 
States  Fidelity  ft  Guaranty  Company.  The 
record  In  the  case  In  snbetanee  sbows  that 
Mrs.  Z.  Blaflter  desired  to  erect  a  bonse  for 
a  fixed  sum  of  mon^.  The  contract  was 
awarded  to  W.  B.  lliomas,  contractor.  Mrs. 
ZL  BUiffOT,  the  owner,  required  a  bond  for 
tbe  talthftil  pofonnance  of  the  contract  by 
W.  E.  Ibomaa,  amtnuitor.  13ils  bond  be 
gave,  and  tbe  United  States  Fidelity  ft  Gnar^ 
linty  Ccnnpany  slgnea  tbe  same  as  surety. 
Tbe  plaintllfa  and  Interrenen  lb  the  court 
below  are  materialmen  and  subcontractors 
who  fumlgbed  to  the  contractor  material  and 
labor  for  the  bonse  thus  erected.   The  con- 


tractor, Thomas,  failed  to  pay  them,  and  they 
broui^t  salt  agsinst  Tlmmu,  tbe  centrsctor, 
Mrs.  Z.  Blafter,  tbe  owner,  and  the  United 
States  FtdelitT  ft  Guaranty  Cmupany,  as 
surety  npon  the  «Hitractor*B  bond.  Mrs.  Z. 
Blaffer  answered  in  snbstance  that  the  bouse 
had  bem  completed  in  accordance  wltb  the 
plans  and  q>eclflcation8  in  the  contract  with 
Thomas  and  that  she  owed  a  balance  of 
$841.49  on  said  contract,  and  which  amount 
she  was  ready  and  wlUlng  to  pay  as  soon  as 
she  was  able  to  detonnine  to  whom  she  mli^t 
safely  pay  said  amount,  and  whlcta  said 
amount  she  toidwed  into  cotirt  Sbe  did  not 
ask  for  any  m<mey  Judgment  against  any 
one,  but  prayed  that  no  mecbanic's  lien  be 
established  by  any  oi  the  plalntUEs  or  Inter- 
veners against  the  property.  W.  E.  Thomas 
answered  by  general  demurrer  and  a  genraal 
denial.  The  lAiited  States  nd^ty  ft  Guar- 
anty Company  answered  spedai  exception 
and  spedai  answer  in  substance  tbat  it  was 
merely  a  siuety  upon  tbe  bcmd  of  Thomas 
glren  to  Mrs.  Z.  Blaffer,  the  owner,  and  fliat 
said  obligatifn  or  ctmtiact  was  simply  a  con- 
tract between  Thomas,  as  principal,  and  the 
bonding  Gon^Mny,  as  surety,  and  made  for 
tbe  benefit  of  and  to  indemnify  tlie  deCrad- 
ant  Mrs.  Z.  Blaffer,  and  her  alone;  that  the 
plaintiffs  and  interveners  were  not  parties 
to  the  contract  and  bad  no  interest  in  the 
same;  that  said  bonding  company  bad  not 
made  any  promise  to  idalntlfls  or  interveners 
in  said  contract,  nor  was  there  any  consider- 
ation passing  from  this  deCoidant  to  any 
of  said  plaJntlfta  or  intovmors,  and  that 
said  idalntiffs  or  intervoiers  were  strangers 
to  said  contract,  and  there  is  no  considera- 
tion moving  fnun  these  plalntUEs  or  Inter- 
veners braein  to  said  defendant;  that  there 
is  no  obUgatlf»i  or  duty  on  their  part  men- 
tioned In  aald  contract  and  none  on  the  part 
of  this  defendant  In  so  ftir  as  these  plalntUEs 
or  intOTeners  wen  ooncemed ;  that  tbere  Is 
no  privity  of  contract  existing  between  any 
of  said  plaintiffs  or  interveners  and  tbls  de- 
fendant, nor  any  obUgation  of  any  kind  or 
character  moving  from  the  defendant  to  the 
plaintiffs  or  interveners,  or  from  the  plain- 
tiffs or  Interveners  to  this  defendant  '±be 
court  submitted  the  ease  to  the  Jury  on  spe- 
cial Issues,  which  was  slmidy  to  find  what 
amount  was  left  unpaid  on  the  respective 
contracts  of  interveners  and  ptainUfCB  with 
the  defendant  Thomas.  The  Jury  found  the 
amounts  due  virtually  as  set  up  In  the  vari- 
ous pleadings  of  the  plalntLfEs  and  Interveners. 
Upon  audi  finding  Judgment  was  rendered 
against  W.  E.  13komas  and  United  States 
Sldellty  ft  Guaranty  Company  for  the  aggre- 
gate sum  of  $888Jt4.  eousUtntlng  tbe  various 
claims  of  the  plaintiffs  and  interveners,  and 
from  this  Judgment  the  United  States  Fldd- 
ity  ft  Guaranty  Company  alone  aiipealed. 

There  Is  practically  no  conflict  in  tbe  testi- 
mony. It  conclusively  establishes  that  tbe 
claims  sued  on  by  tbe  plaintiffs  and  interven- 
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era  were  for  material  fnmlsbed  or  labor  per- 
fotmed  by  tbem  at  the  Instance  of  W.  El 
Thomaa,  In  tlie  coiutructUni  of  Mn.  BlafTer*! 
bouw,  and  tbat  said  claims  were  Just  and 
unpaid.  The  contract  between  Hr&  BlafEte, 
the  owner,  and  W.  B,  niomas,  as  contractor, 
Is,  In  substance  so  Utx  as  la  necessary  to 
state,  that  the  contractor  will,  for  the  som 
of  f^l75,  oonstmct,  according  to  the  plans 
and  spedflcatlons  thereof,  a  certain  house 
f6r  Bfrs.  Blaffer,  and  contains  this  prorlslfm 
or  stipulation,  namely:  "And  It  Is  farther 
agreed  that  the  ccmtractor  shall  bold  the 
owner  harmless  against  any  liens,  garnish- 
ments or  debts  of  any  kind  on  account  of 
any  labor  aEiu>Ioyed  or  material  used  In  the 
erection  of  this  building."  The  bond  execut- 
ed by  W.  E.  Thomas  and  the  appellant  for 
the  faithful  pecfoimana  by  Thomas  of  his 
building  contract  with  Mrs.  Blaster  was  In 
the  sum  of  92,000,  and  cmdltloned  as  fol- 
lows: "Tba  condition  of  this  oMlgation  Is 
such,  however,  whereas,  the  said  W.  E. 
Thomas  has  entered  Into  a  contract  with  the 
said  Mrs.  Z.  Blaffer,  dated  August  23,  1911, 
for  the  furnishing  of  all  material  and  labor 
and  erecting  a  two-story  frame  residence 
building  according  to  plans  and  apedficatlona 
made  and  prepared  by  J.  O-  QUI,  architect; 
said  contract  Is  here  retired  to  wlUi  greater 
portlcnlailtT.  Mow,  if  the  said  W.  E.  Thom- 
as shall  well  and  truly  comply  with  the 
terms  of  said  contract,  and  fidthfnlly  carry 
out  the  work  under  said  contract  mentioned, 
including  all  changes  in  said  work  her^naft- 
er  r^erred  to,  and  to  pay  all  <dalms  and  liens 
against  the  saU  premises  on  which  the  said 
building  Is  erected,  as  provided  in  said  con- 
tract, and  shall  hold  the  said  Hra.  Z.  Blaf- 
fer free  for  all  time  from  all  claims  and 
liens,  and  from  damages  mentioned  therein, 
then  his  obligation  shall  be  null  and  void, 
othorwlae  to  remain  In  full  force  and  ^ect 
And  we,  the  sureties  on  this  bond,  hereby 
consent  to  all  terms  and  spedflcatlonB  of 
said  otmtract,  and  to  all  spedflcatlons,  draw- 
ings, plans  and  details  reared  to  therein. 
We  do  farther  agree  that  changes  may  be 
made  as  provided  In  the  ssld  cmtract,  plans 
and  spedOcatlons,  and  work  to  be  done  there- 
under. And  that  our  obligation  under  this 
Itond  shall  nvplf  to  such  changes  the  same 
as  If  they  had  been  made  In  said  contract  be- 
fore said  contract  had  berai  dgned  Iqr  the 
parties  thereta  We  do  Airther  agree  that 
any  change  In  the  method  and  amount  of 
the  payments  stUmlated  to  be  made  by  the 
said  Mrs.  Z.  Blaffer,  In  said  contract,  shall 
not  affect  our  UaUllty  on  this  bond.  And  we 
also  agree  that  the  obligation  of  this  bond 
shall  InuK  to  theheneflt  of  material  men  and 
sub-contractors." 

The  question  presented  by  the  assignments 
of  error  for  our  dedstcm  Is  whether  or  not 
the  plaintiffs  and  intervenws  hweln  ere  »- 
titled  to  maintain  this  suit  and  recover  upon 
the  bond,  made  the  basis  of  the  action,  by 
virtue  of  the  provision  in  said  bond  to  tbe 


^ect  that  the  obligation  created  thereby 
should  inure  to  the  bmeflt  of  materlalmot 
and  subcontractors.  Appellant  contends.  In. 
effect,  Qiat  they  are  not  entitled  so  to  do : 
(1)  Because  th^  are  not  parties  or  privies  to 
said  contract  or  brad,  and  because  U  they 
were  there  was  absolutely  no  conslderaticm:' 
for  the  promises  therein  m^e  or  obligation 
ther^  assumed  by  appellant  so  &r  as  plaln- 
tiCTs  and  interveners  are  omoemed;  (2)  that 
plaintiffs  and  intervenen  are  not  oititled  to- 
recover  upon  said  bond  because  by  reading 
the  building  ctmtraet  between  Bfrs.  Blaffer 
and  W.  B.  Thomas  and  the  bond  together,  as 
they  should  be  read,  the  reasonable  construc- 
tion of  the  bond  Is  that  It  was  Intoided  to 
bind  the  obligors  therein  to  pay  raily  such 
claims  or  debts  Incurred  for  material  fur- 
nished or  labor  performed  In  the  erectloD  of 
Mra.  BlafFer's  house  as  were  secured  tiy  Hens 
fixed  upon  said  house  In  accordance  with  the 
provisions  of  our  statute  relating  to  mechan- 
ics', laborers',  and  materialmen's  liens. 

[1, 2]  The  precise  question  Involved  does 
not  seem  to  have  been  heretofore  passed  up- 
on by  any  appellate  court  of  this  state.  Cas- 
es in  which  the  right  of  materlalmm  to  re- 
cover on  bonds  containing  a  provision  some- 
what similar  to  the  one  found  in  the  bond 
sued  on  In  this  case  was  denied,  have  been 
cited,  but  none  directly  In  point  In  the  cas- 
es of  Republic  Guaranty  ft  Surety  Company 
T.  Wm.  Cameron  ft  Co.,  148  S.  W.  317.  Texas 
Glass  &  Paint  Co.  v.  Southwestern  Iron  Co.. 
147  S.  W.  620,  and  Campbell-Root  Lumber 
Co.  V.  Smith.  148  S.  W.  1195,  the  bonds  sued 
on  contained  tbe  following  proTlaion:  "This 
bond  is  made  for  tbe  use  and  benefit  of  all 
persons  who  may  become  entitled  to  liens 
under  the  satd  contract  [building  contract], 
according  to  the  provistoDS  of  law  in  such 
cases  made  and  provided,  and  may  be  sued 
on  by  tbem  as  it  executed  to  tbem  In  proper 
person."  In  each  of  these  cases  the  bond  by 
its  express  terms  inured  only  to  the  benefit 
of  lienholders.  and  the  right  to  recover  was 
denied  because,  the  materialmen  suing  had 
failed  to  show  that  they  bad  acquired  valid 
liens  upon  the  owner's  property.  Whether 
they  would  have  been  entitled  to  recover, 
had  such  Uena  been  shown,  was  not  deter- 
mined. In  the  first  case  mentioned,  tbe 
court,  in  this  connection,  said:  "Having 
reached  the  conclusion  that  neither  Cameron 
&  Co.  nor  Buckley  &  Son  bad  acquired  'liens 
or  righto  of  liens'  on  the  property,  because 
it  was  Cantwell's  homestead,  *  *  *  It  Is 
unnecessary  to  determine,  and  we  do  not  de- 
termine, whether,  had  they  acquired  liens, 
they  or  Cantwell  for  their  use  and  benefit 
might  have  maintained  a  suit  on  the  bond," 
In  the  third  case  mentioned,  the  court,  after 
holding  that  the  plaintiffs  had  no  lims,  and 
could  not  have,  because  the  property  was 
public  school  property,  remarked:  "If  ttw 
bond  in  the  present  case  bad  provided  that 
the  obllgora  were  bound,  not  only  to  tt» 


Digitized  by 


UNITED  STATES  FISEUT7  A  OUABANTT  00.  t.  THOMAS 


676 


trustees  of  the  EUleen  independent  school 
district,  but  likewise  to  all  persona  who 
mlgbt  po'form  \aJbm  or  fnndali  material  in 
tlie  construction  of  said  building,  irrespee- 
tlTe  of  whetber  th^  were  lloiliolders  or  not, 
tben  it  seems,  under  the  authorities,  that 
plaintifft  In  this  case  might  have  a  cause  of 
actim  and  be  able  to  maiatain  this  suit"  In 
the  case  of  Naticmal  Bank  t.  Bailwar  Com- 
pany, 05  Tex.  17%  66  S.  W.  203,  the  appel- 
lant sued  to  recorer  of  Evans  &  Hosfaour, 
contractors,  tbr  the  ralue  of  labor  performed 
In  the  construction  of  machine  shops,  engine 
bouse^  etc,  and  to  fbredose  against  the  rail- 
way company's  property  a  lien  allied  to  es- 
Ist  thraeon  1^  virtue  of  such  labor,  etc. 
Consolidated  with  thto  actton  were  the  suits 
of  other  parties  seeking  to  recover  on  said 
contractors'  bond  executed  to  the  railway 
company  for  the  purpose  of  indemnifying  it 
against  claims,  demands,  and  liens  of  labor- 
ers and  materialmen,  and  the  Supreme  Court 
bdd  that,  Inasmuch  as  no  liabiltty  of  the 
railway  company  to  the  plaintiffs  In  the  suit 
nor  lien  upon  Its  property  was  shown,  there 
was  no  breach,  and  therefore  no  right  of  ac- 
U<nL  upon  the  bond.  The  court,  however, 
took  occasion  to  say:  "We  are  not  pr^tered 
to  hold  that  the  railroad  company  might  not 
Imve  required  of  the  contractors  a  bond  bind- 
ing them  and  sureties  to  pay  all  debts  con- 
tracted with  persons  for  labor,  material,  or 
other  things  necessary  to  the  performance 
of  the  contract,  whether  the  claims  might 
be  asserted  against  the  railroad  company's 
property  as  a  Uen  or  not;  and  that  under 
such  a  contract,  If  it  had  been  made,  the 
materialmen  and  the  laborers  might  sustain 
■an  action  against  the  contractors  and  their 
sureties  upon  its  bond." 

The  remarks  quoted  from  the  opinions  in 
the  two  last  above  cases  were  not  necessary 
to  a  decision  of  the  questions  involved  and 
cannot  be  regarded  as  authoritative  expres- 
sions of  the  courts;  but  they  may,  perhaps, 
be  considered  as  Indicating  that,  had  valid 
liens  been  shown,  it  would  have  been  held 
that  under  the  terms  of  the  bond  a  right  of 
action  thereon  would  have  existed.  It  Is  a 
well-established  general  rule  that  "no  person 
can  sue  upon  a  contract,  except  he  be  a  par- 
ty to  or  In  privity  with  it"  If  the  appellees 
in  this  case  were  parties  to  or  In  privity 
with  the  bond  in  suit.  It  is  by  virtue  of  that 
provision  which  reads:  "We  also  agree  that 
the  obligation  of  this  bond  shall  Inure  to  the 
benefit  of  materialmen  and  subcontractors." 
Counsel  for  appellees  admit  that  without 
this  provision  tbe  suit  could  not  be  main- 
tained. With  it  Inserted  in  the  bond,  are  tbe 
appellees  beneficiaries  and  entitled  to  a  right 
of  action  thereon?  We  have  reached  the 
conclusion  that  tbls  question  should  be  an- 
swered in  the  afl^rmaUve.  The  right  of  ac- 
tion does  not  depend,  as  In  the  cases  to 
which  we  have  referred,  upon  the  existence 
of  a  materialman's  or  laborer's  lien.  By  the 


terms  of  the  bond  its  obligation  inures  to 
the  benefit  of  "materialmen  and  subcontrac- 
tors," pi^rdless  of  wbethra-  they  have  or 
have  not  secured  liens  upon  the  property  of 
Mrs.  Bli^rer.  The  imdteputed  proof  is  that 
appellees  were  materialmen  and  subcon- 
tractors within  the  meaning  of  the  bond. 
Under  contracts  with  W.  E.  Thomas,  the 
contractor,  they  furnished  material  for,  and 
which  was  used  In  die  erection  of,  Mrs.  Blaf- 
£er*B  boUdlng  or  under  contracts  with  Thom- 
as performed  labor  in  constructing  it  Un- 
der the  facta,  appellees  are  entitied,  we 
think,  to  twflintflin  this  suit  against  the  ap- 
pellant and  recover  of  it  the  amount  of  their 
respective  claims.  ObTlously,  the  provision 
of  tbe  bond  declaring  that  its  obligation 
should  Inure  to  the  benefit  of  materialmen 
and  subcontractors  was  not  inserted  In  the 
bond  to  protect  Mrs.  Blatter  against  Uens 
on  her  property  because  a  ivevlous  clause  of 
tlie  bond  fully  provides  for  her  protection  In 
this  respect  It  Is  certainly  difilcult  to  un- 
derstand how  the  bond  in  question  could  in- 
ure to  the  benefit  of  matei^lmen  and  snb^ 
contractors  unless  tb^  have  a  rlgbt  of  ac- 
tion thereon  for  the  material  furnished  or 
labor  performed  in  the  erection  of  Mrs. 
Blaffer's  house.  If  such  Is  not  the  proper 
construction  of  the  bond,  then  the  provision 
declaring  that  its  obligation  shall  inure  to 
the  benefit  of  materialmen  and  subcontrac- 
tors Is  meaningless  and  of  no  effect  In  con- 
struing the  bond  the  folly  of  Inserting  such 
a  provision  In  it  should  not  be  Imputed  to 
those  responsible  for  its  ex^uUon.  On  the 
contrary,  we  think  it  fairer  and  more  rea- 
sonable to  conclude  that  Mrft.  Blafler  Intend- 
ed to  and  did  require  of  her  contractor, 
Thomas,  a  bond  binding  blm  and  his  surety 
to  pay  all  debts  contracted  with  persons  for 
labor  and  material  necessary  to  the  perform- 
ance of  the  building  contract  whether  tbe 
claims  might  be  asserted  against  her  proper- 
ty as  a  lien  or  not 

[3]  That  a  contract  between  two  parties 
upon  a  valid  consideration  may  be  enforced 
by  a  third  party  when  entered  Into  for  his 
benefit  seems  to  be  settied  law,  and  that  In 
such  a  case  "It  Is  sufficient  In  order  to  create 
tbe  necessary  privity,  that  the  promisee  owes 
to  the  party  to  be  benefited  some  obligation 
or  duty,  l^^al  or  equitable,  which  would  give 
a  just  claim."  Such,  at  any  rate.  Is  the  well- 
eetabllsbed  rule  In  our  sister  state  Missouri, 
and  we  regard  It  a  Just  and  proper  one.  City 
of  St  Louis  V.  Von  Pbul,  133  Mo.  561,  34  S. 
W.  843,  54  Am.  St  Rep.  695,  and  cases  there 
cited. 

We  therefore  hold  that  appellees  are  ma- 
terialmen or  subcontractors  within  the  mean- 
ing of  tbe  bond  sued  on^  and  as  such  are  en- 
titied to  maintain  this  suit  and  recover  of  ap- 
pellant the  amount  of  their  respective  claims. 
The  judgment  of  the  court  below  la  there- 
fore afiSrmed. 

Affirmed. 
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BALL  T.  SUITH  et  bL 

(Court  of  GlTi)  Appeals  of  Texas.  Anstin. 
April  2,  1913.   BeheaiiDg  Denied 
April  80,  1913.) 

1.  Habeas  Gobpds  ({  99*)  —  Cdstodt  or 

Children— Bights  of  Pabent. 

While  the  father,  and,  od  his  death,  the 
mother,  is  generally  entitled  to  the  custody  of 
infant  children  as  their  natural  protectors  for 
maintenance  and  education,  the  right  is  not  an 
absolute  one,  and  the  guiding  consideration  by 
which  the  court  will  be  influenced  in  determin- 
ing the  question  of  the  right  to  costodr  Ib  the 
wdfare  of  the  children. 

[Bid.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  5  84;  Dec.  Dig.  |  99;*  Parent 
and  Child,  Cent  Dig.  IS  13,  17.1 

2.  Habeas  Corpus  (|  99*)— Custody  ov  Chil- 
DREN— Rights  of  Father. 

Relator  was  a  lawyer  of  good  practice,  and 
earned  an  income  sufficient  to  support  all  his 
children.  He  had  the  reputation  of  being  a  law- 
abiding,  truthful  man,  out  his  reputation  for 
morality  was  notoriously  bad.  On  separation 
of  relator  and  bia  wife,  he  voluntarily  surren- 
dered to  her  three  of  their  minor  children,  whom 
■be  cared  for  for  two  years  without  his  assist- 
ance until  her  death,  when  they  were  delivered 
to  her  brothers  and  sister,  who  were  cultured, 
Christian  people,  and  financially  well-to-do  and 
able  and  willing  to  care  for  them.  This  they 
continued  to  do  nntil  relator  remarried,  when 
he  applied  for  the  custody  of  tiie  children,  who 
while  they  had  been  away  from  their  father  bad 
become  alienated  from  him,  and  were  disinclined 
to  return.  Held,  that  an  order  refusing  to  re- 
quire their  surrender  to  the  father,  and  permit- 
ting them  to  remain  In  tJie  custody  ta  their 
uncles  and  aunt,  was  proper. 

[Ed.  Note.— For  other  casM,  see  Habeas  Cor- 
pus, Cent  Dig.  i  Si;  Dec.  Parent 


and.  ChUd,  Cent  Dig.  ||  18,  1 

Appeal  from  District  Court,  Travis  Cotrn- 
ty;  Ghas.  A.  "WOcox,  Jadge 

Habeas  corpos,  on  the  relation  of  V.  M. 
Ball,  against  Edgar  Smith  and  others.  De- 
cree tax  defendants,  and  relator  appeals. 
Afflnned. 

This  action  was  brought  by  relator,  T.  M. 
Ball,  against  Edgar  Smith,  W.  B.  Smith,  and 
D.  H.  Hart,  respondents,  for  writ  of  habeas 
corpus  to  recover  the  ctlstody  and  control 
of  his  two  minor  children,  Derie  and  Hart- 
well  Ball,  aged,  respectively,  12  and  8  years, 
alleging  that  they  were  Illegally  restrained 
of  their  liberty  by  them.  By  cross-action 
respondents  sought  to  recover  through  ha- 
beas corpus  proceedings  from  F.  M.  Ball  the 
custody  and  control  of  Frank  M.  Ball,  Jr., 
and  Eliza  Ball,  of  the  ages  of  IS  and  16 
years,  respectively,  basing  their  right  so  to 
do  on  the  ground  that  said  minors  were  the 
children  of  relator  and  Linder  Smith  Ball, 
now  deceased,  alleging  that  respondents  Ed- 
gar and  W.  B.  Smith  were  the  brothers  of 
said  Idnder  Ball,  deceased,  and  nncles  of 
said  minors,  and  that  respondent  Hart  was 
the  husband  of  Derie  Hart,  a  sister  of  said 
Linder  Ball.  Respondents  Edgar  and  W.  B. 
Smith  further  alleged  that  their  said  sister 
left  to  said  children  an  estate  of  the  value 
of  ^,000,  and  ttiat  by  the  terms  of  her  will 


th^  wen  ^pointed  tndepaid«it  executors 
thereof  and  tmstees  all  of  said  children, 
with  powtf  to  manage  said  estate  fOr  thdr 
benefit,  whldi  said  will  bad  been  duly  ffled 
and  probated,  alleging  that  relator,  by  reason 
of  Ills  Immoral  habits  and  mistreatment  of 
said  children,  was  not  a  propa  person  to 
have  tbelr  custody  and  control,  that  none 
of  said  children  except  Eliza  Ball  had  during 
the  last  four  years  been  In  ttie  custody  and 
control  of  th^  ftither,  and  that  the  former 
two  were  living  with  respondents,  and  that 
none  of  said  children  desired  to  live  with 
tbelr  father.  Answering,  relator  filed  a  gen- 
eral denial  and  set  up  the  fact  that  by  decree 
of  the  district  court  of  Bowie  county  the 
custody  and  control  of  his  daughter  Etiza 
Ball  had  been  awarded  to  him,  and  which  be 
pleaded  as  res  adjudlcata.  ^e  case  was  tried 
before  the  court  without  a  Jnry,  who  award- 
ed the  custody  of  all  of  said  minors,  exeept 
Elhsa  Ball,  to  respondents,  but  awarded  her 
custody  to  her  fother,  sustaining  his  plea  of 
res  adjudlcata,  from  which  Judgment  relator 
has  appealed,  n^ng  by  several  asslgnmenta 
that  the  facts  did  not  warrant  the  concluston 
reached  on  the  part  of  the  court 

The  court  filed  Its  conclnsionB  of  fact  and 
law,  now  adopted  tqr  ns,  and  from  which  It 
appears  that  relator  and  Linder  Smith  Ball 
were  husband  and  wife,  and  that  the  chil- 
dren above  named  were  the  fmlts  of  said 
marriage;  that  F.  M.  Ball,  Jr.,  was  at  the 
time  of  the  trial  18  years  of  age,  and  Eli£A 
Ball  16  years  of  age  (the  ages  of  Derie  and 
Hartwell  Ball  not  being  stated,  but  we  pre- 
sume that  their  ages  were  as  heretofore 
stated  In  the  pleadings);  that  relator  and  his 
said  wife  lived  together  until  some  time  In 
the  year  1907,  when  domestic  difficulties 
caused  a  practical  separation,  though  they 
continued  to  live  under  the  same  roof  until 
about  1909,  when  on  the  30th  of  November 
of  said  year  they  were  divorced  by  decree  of 
the  district  court  of  Bowie  county,  Tex.; 
that  by  agreement  said  Jnd^ent  awarded 
the  care  and  custody  of  Ellsa  Ball  to  relator, 
and  that  of  the  other  children  to  their  moth- 
er; that  ail  of  the  children  lived  with  relator 
and  his  wife  np  to  the  time  of  the  separa- 
tion, and  after  that  time  lived  with  their 
mother  up  to  the  date  of  the  Judgment  of 
divorce,  after  which  Eliza  Ball  left  her  moth- 
er's home  to  reside  with  her  father,  the  other 
three  children  remaining  with  their  mother; 
that  In  1910  relator  remarried,  since  which 
time  Eliza  has  continued  to  reside  with  her 
father  and  stepmother.  While  relator  was 
absent  from  the  state  his  former  wife,  Mrs. 
Under  Ball,  died,  and  was  bnried  in  Austin, 
Tex.,  where  her  relatives  resided,  and  all 
the  children  accompanied  the  body  of  their 
mother  to  Austin,  and  after  the  funeral  were 
taken  In  diarge  by  respondents  Edgar  Smith 
and  D.  H.  Hart  and  their  respective  families. 
Soon  after  this  time  relator  requested  that 
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tiiese  children  be  sent  to  Urn  at  Texarfcana. 
Whereupon  F.  H.  Ball,  Jr.,  and  EUlu  Ball, 
Ktnmed  to  T«carkazia  to  re^e  with  him, 
and  Eliza  continued  to  reaide  with  blm  ever 
alncek  but  V.  M.  Ball,  Jr.,  after  a  abort  while 
became  dlssattsfled,  and  after  one  unsvecesa- 
fnl  attempt,  ran  away  from  hia  father,  retam- 
Ing  to  Ua  relatl-reB  In  Aoatln,  ^ere  he  baa 
since  remained,  the  two  younger  children  hav- 
ing ll-red  with  reqiiondentB  In  Austin  since  tiie 
death  of  their  mother.  Up  to  the  time  of  the 
separation  of  relator  and  Mrs.  Under  SmlUi 
Ball,  deceaaed,  relator  supported  all  of  his 
children  comfttrtably,  and  was  usually  kind 
to  them,  tboui^  be  would  occasionally  use 
improper  language  to  them  and  In  their  pres- 
ence; and  on  at  least  one  occaakm  before 
*  the  aeparatbm  and  on  at  leaat  one  occasion 
after  r.  M.  Ball,  Jr.,  returned  to  him  from 
Austin,  r<^tor  became  violently  angered 
with  hla  said  son,  and  punished  htm  exces- 
sively. After  securing  a  dlvOToe  from  relator, 
Mrs.  Iitnder  Ball  continued  to  reside  at  her 
home  in  Texarkana,  retaining  the  custody  of 
and  aupporUng  all  of  the  children  awarded  to 
ber  in  the  divorce  proceeding,  relator  con- 
tributing nothing  to  their  support,  and  dur- 
ing wideb  polod  relator  saw  Uttle  of  these 
children;  that  the  childrai  remaining  In  the 
custody  of  Mra.  Under  Smith  Ball  (the  ones 
'wlioee  custody  was  awaited  to  reapondents) 
came  to  view  the  differences  existing  between 
their  father  and  mother  from  their  mother'a 
standpoint,  and  at  the  date  of  their  moth- 
er*B  death  and  at  the  time  of  the  trial  were 
and  are  more  or  leas  alienated  from  their  te- 
ther, and  thay  strongly  object  to  returning 
to  him. 

For  some  years  previous  to  the  divorce  re- 
lator was  notoriously  Immoral,  and  hla  repu- 
tation In  Texarkana  for  morality  la  not  now 
good,  though  It  is  not  shown  that  he  has 
been  guilty  of  any  immoral  conduct  since  bis 
second  marriage.  By  reason  of  bis  moral 
delinquencies  relator's  social  standing  la  not 
good;  that  relator  fa  well  regarded  as  a  law- 
yer, has  a  good  practice,  and  bis  Income  la 
snflBclent  to  support  all  of  his  children.  His 
reputation  as  a  law-abiding,  truthful  man  Is 
good.  Respondents  and  their  families  are 
cultured.  Christian  people;  they  have  com- 
fortable homes  and  are  financially  well-to-do ; 
an  afTectionate  attachment  exists  between 
them  and  the  minor  children  of  their  sister, 
Mrs.  Under  Ball,  deceased.  The  children 
are  and  will  continue  to  be  well  cared  tbr, 
and  the  best  educational  advantages  are  be- 
ing provided  for  them.  They  Inherited  a 
snffldent  sum  of  money  from  their  mother 
to  provide  for  their  support,  and  It  will  be 
for  the  beet  Interest  of  the  cbildren,  F.  M. 
Ball  Jr.,  Derle  Ball,  and  Hartwell  Ball,  that 
their  care  and  custody  be  awarded  to  n- 
spondents. 

Mahaffey  &  Thomas,  of  Texarkana,  for 
appellant  R.  L.  Batta,  D.  H.  Doom,  and 
J.  H.  Hart,  all  of  Austin,  for  aiqiielleea. 


RICH,  J.  (after  stating  the  facta  as  above), 
[t]  By  natural  law,  the  custody  of  the  child 
ia  given  to  tho  parent,  .for  tlie  reason  that  it 
la  presumed  Uiat  out  of  this  relationahtp 
fiov.andi  love  and  affection  for  the  child  as 
would  promote  Ite  beat  intereate;  but  this  is 
not  an  Inalienable  or  paramount  right  In 
the  event  of  a  failure  on  the  part  of  the  par- 
ent from  any  cause  to  perform  this  sacred 
trust,  Uie  stete  has  the  rl^t  to  interfere  and 
take  from  his  custody  the  child,  to  the  end 
that  it  may  be  properly  reared  and  brought 
up.  This  Is  done  In  the  interest  of  society 
and  good  government  It  la  said  1^  Chancel- 
lor Kent  (vol.  2,  pp.  220,  221)  that:  "The 
father,  and  on  his  death  the  mother,  is  gen- 
erally entitled  to  the  custody  of  the  Infant 
children,  Inasmuch  as  they  are  their  natural 
protectors  for  maintenance  and  education. 
The  courts  of  Justice  may.  In  their  sound  dis- 
cretion, and  when  the  morals  or  safety  or 
Interest  of  the  child  strongly  require  It 
withdraw  the  Infant  from  the  custody  of  the 
father  or  mother,  and  place  the  care  of 
them  elsewhere"— citing  in  support  of  the 
text  In  re  WoUstonecraft,  4  Johns.  Ch.  (N.  Y.) 
80:  Commonwealth  v.  Addlcks,  5  Bin.  (Pa.) 
520;  Ex  parte  C^use,  4  Whart.  (Pa.)  0;  U.  S. 
V.  Green,  3  Mason,  482.  Fed.  Cas.  No.  15,266; 
Case  of  Wellesley  v.  Duke  of  Beanfort,  2 
Russell,  1;  State  v.  Smith,  6  Greenl.  (Me.) 
4^,  20  Am.  Dec.  324.  The  same  doctrine  is 
set  forth  In  sections  440  et  seq.,  Church  on 
Habeas  Corpus. 

In  Mercein  v.  People.  25  Wend.  (N.  Y.)  64. 
35  Am.  Dec.  653,  Chancellor  Walworth,  deliv- 
ering the  opinion  of  the  court,  says,  among 
other  things:  ."The  father's  right  to  his 
children  is  not  absolute  and  inalienable.  In 
those  American  cases  which  uphold  to  the 
greatest  extent  the  right  of  the  father.  It  Is 
conceded  that  it  may  be  lost  by  his  Ul  usage, 
Immoral  principles  or  habits,  or  by  his  In- 
ability to  provide  for  his  children.  But  the 
great  principle  which  runs  through  nearly 
all  of  the  American  and  the  earlier  English 
cases  is  tbat  which  is  steted  by  lliompson. 
Chief  Justice,  In  the  Matter  of  Waldron,  13 
Johns.  [N.  Y.]  418,  when  speaking  of  the  cus- 
tody of  the  Infant,  In  the  case  of  the  claim  by 
the  father,  to  such  custody,  viz. :  'It  is  the 
benefit  and  welfare  of  the  infanf  to  which  the 
attention  of  the  court  ought  principally  to  be 
directed.'  As  a  necessary  result  of  this  prin- 
ciple, it  follows  that  the  custody  of  infant 
children  must  always  be  regulated  by  Judicial 
discretion  exercised  In  reference  to  their 
best  Interest.  •  *  •  The  interest  of  the 
Infant  is  deemed  paramount  to  the  claims  of 
both  parents.  This  la  the  predominant  ques- 
tion which  is  to  be  considered  by  the  court 
or  tribunal  before  whom  the  infant  is 
brought  The  rlghte  of  the  parente  must  in 
all  cases  yield  to  the  Interests  and  welfare 
of  the  Infant."  After  dlscoaslng  the  fact 
that  this  regulatory  power  is  in  the  sovereign 
or  stete,  the  opinion  further  proceeds:  "It 
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seems,  then,'  that  by  the  law  of  nature  the 
father  has  no  paramount,  inalienable  right  to 
the  custody  of  his  child.  And  the  civil  or 
municipal  law  in  setting  bounds  to  his  par- 
ental authority,  and  In  entirely  or  partially 
depriving  him  of  it  In  cases  where  the  in* 
terests  and  welfare  of  his  child  require  it, 
does  not  come  In  conflict  with  or  subvert  any 
of  the  principles  of  the  natural  law.  The 
moment  a  child  is  born  It  owes  allegiance  to 
the  government  of  the  country  of  its  birth, 
and  is  entitled  to  the  protection  of  that  gov- 
emmenL  And  such  government  is  obligated 
by  Its  duty  of  protection  to  consult  the  wel- 
fare, comfort,  and  interest  of  such  child  in 
regulating  its  custody  during  the  period  of  its 
minority."  Finally,  the  court  says:  "Upon 
a  review  of  all  of  the  authorities  binding 
upon  the  courts  of  this  state,  I  have  come  to 
the  undoubting  conclusion  that  the  right  of 
a  father  to  the  custody  of  his  child  is  not 
absolute,  and  that  its  custody  is  referable  to 
its  interest  and  welfare,  and  is  to  be  selected 
by  the  court  in  the  exercise  of  a  sound  Judi- 
cial discretion,  irrespective  of  the  claims  of 
either  parent.  This  conclusion  is  warranted 
by  the  law  of  the  state,  aa  well  as  by  the 
law  of  nature.  A  sense  of  parental  doty 
ot^^t  ever  to  withhold  a  parent  from  press- 
ing bis  or  her  claims  to  the  custody  of  a  child 
whenever  the  true  interest  of  such  child  for- 
bids it;  and,  whenever  this  parental  obliga- 
tion fails  to  Influence  the  conduct  of  the  par- 
ent. It  Is  fortunate  that  the  enlightened  prin- 
ciples of  our  law  authorize  our  courts  to 
interfere  In  bdialf  of  the  <dilld.'*  See,  also, 
State  T.  Smith,  snpr^  which  was  a  case 
where  the  father  was  seeking  to  recover  his 
ctalldren  from  the  custody  of  the  grandfadier* 
and  relief  was  refused. 

In  the  case  of  United  States  t.  Green, 
sniHni,  where  the  conteat  waa  between  the 
father  and  grandfather,  who  were  dtlzena 
of  dlCterent  states,  over  the  eastody  of  the 
child,  the  court,  quoting  approving  from 
the  oplnhin  in  tlie  case  of  State  v.  Smith, 
above  referred  to,  Mr.  Justice  BtozT,  d^v- 
erlng  the  opinion,  said:  "Ab  to  the  question 
of  the  right  of  tha  t&tbst  to  have  the  custody 
of  his  Infant  <^iUd,  in  a  genwal  sense  it  is 
true.  But  this  la  not  on  account  of  any  abso- 
lute rif^t  of*  the  father,  but  for  the  benefit 
of  the  infant,  the  law  presuming  it  to  be  for 
his  interest  to  be  under  the  nurture  and 
care  of  its  natural  protector,  both  for  main- 
tenance and  education.  When,  therefore,  the 
court  is  asked  to  lend  its  aid  to  put  the  in- 
fant into  the  custody  of  the  father,  and  to 
withdraw  It  from  other  persons,  it  will  look 
into  all  the  circumstances,  and  ascertain 
whether  it  will  be  for  the  real,  permanent 
interests  of  the  infant;  and,  if  the  infant  be 
of  sufficient  discretion,  it  will  also  consult 
its  personal  wishes.  It  will  free  it  from  all 
undue  restraint  and  endeavor,  as  far  as  pos- 
sible, to  administer  a  conscientious,  parental 
duty  with  reference  to  Its  welfare  It  la  an 


entire  mistake  to  suppose  that  the  court  Ifi 
at  all  events  bound  to  deliver  over  the  Infant 
to  his  father,  or  that  the  latter  has  an  abso- 
lute vested  right  in  the  custody."  See  State 
V.  Ubbey,  44  N.  H.  321,  82  Am.  Dec.  223: 
also,  note  in  Matter  of  Scarrltt,  43  Am.  Rep. 
779;  In  re  Bort,  25  Kan.  308,  37  Am. 
Rep.  255.  It  is  said  in  21  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  1037  et  seq.,  that  "the  guid- 
ing couslderatloh  by  which  the  court  will  be 
Influenced  in  determining  the  proper  parent 
or  other  person  to  whom  the  custody  of  the 
child  win  be  granted  Is  always  the  welfare 
of  the  child"— citing  in  note  1  Leading  Cases 
from  England,  Canada,  and  America  in  sup- 
port of  the  text. 

The  following  citations  from  our  own  re- 
ports are  likewise  In  point:  L^ate  v.  Le- 
gate, 87  Tex.  248,  28  S.  W.  281;  Peese  v. 
Gellerman,  51  Tex.  Civ.  App.  39,  110  S.  W. 
196;  Parker  v.  Wiggins,  86  S.  W.  788;  Whit© 
V.  Richeson.  94  S.  W.  202;  State  v.  Deaton, 
93  Tex.  243,  54  S.  W.  901;  Schn^der  v. 
Schwabe,  143  S.  W.  266.  In  Legate  v.  Le- 
gate, supra,  it  was  held  that  the  law  recog- 
nized the  parent  as  the  natural  guardian 
entitled  to  the  custody  of  the  minor,  so  long 
as  he  discharged  the  obligation  imposed  up- 
on him ;  but  added  that  It  did  not  recognize 
any  proper^  Interest  in  the  child,  and  that 
the  Mate  aa  Its  protector.  Interested  in  Its 
proper  education,  had  the  light,  in  proper 
cases,  to  deprive  a  parent  of  Ita  cnstody, 
when  demanded  by  the  interest  of  the  child 
and  of  society.  The  same  doctrine  was  irec- 
ognlzed  in  the  case  of  S<^intfder  v.  Schwabe; 
suisa,  wboeln  a  wilt  of  error  was  denied 
by  the  Si4)reme  Court  Bluiy  cases  hold  that 
where  the  parent  has  voluntarily  surrendered 
the  custody  of  his  dbild,  or  abandoned  it  to 
others,  he  will  be  dmled  its  custody  where 
upon  application  it  appears  Uiat  it  Is  for  the 
best  int^est  of  the  child  to  remain  with 
those  to  whmn  its  custody  had  formerly  been 
given.  This  is  espetdally  tme  where  It  is 
shown  that  It  is  well  provided  for  In  its  new 
hom^  is  surrounded  by  Influraices  likdy  to 
promote  its  best  Interest,  and  where  a  tvder 
relatloDsfalp  has  sprung  up  between  the  chUd 
and  those  with  whom  It  is  living.  See  State 
V.  Llbbey,  supra.  All  of  the  cases  cited  rec- 
ognize the  ftict  that  if,  for  any  aubstantial 
reason,  it  appears  to  the  trial  court  that  the 
parent  is  an  Improper  person  to  have  control 
and  care  of  his  child  especially  where  it  has 
been  given  to  another,  it  will  not  disrupt  the 
new  relationship  and  return  the  child  to  the 
custody  of  its  parent;  and  in  State  v.  lib- 
bey,  supra,  it  was  held  to  be  within  the  sound 
discretion  of  the  court,  whether  the  custody 
of  the  child  would  be  given  to  the  father, 
and  that  in  determining  the  question  the 
court  will  consider,  not  only  the  fitness  of  the 
father  for  the  trust,  but  the  condition  of  the 
child  vpith  the  person  from  whose  custody  l: 
is  sought  to  be  taken,  Its  relationship  to  such 
person,  the  present  and  prospective  provision 
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for  Its  snivort  and  welfare,  the  length  of 
its  residence  tbece,  and  whether  with  the 
consent  of  its  fatbo*,  and  the  understanding, 
tadt  or  otherwise,  that  it  should  he  perma- 
nent, the  BtTCTgth  of  the  ties  that  have  been 
fonned  between  tbem,  and,  if  the  child  has 
come  to  rears  ot  discretion,  its  wishes  npon 
the  subject 

We  do  not  think  the  cases  cited  and  relied 
npon  by  ai^llant  omtravene  the  doctrine 
here  announced.  In  the  Deaton  Case,  9^  Tex. 
243.  64  S.  W.  901,  then  waa  no  evidence  that 
the  mother  wlio  was  the  ai^licant  was  an 
unlit  person  for  the  custody  of  the  child,  nor 
did  the  court  find  as  here  that  it  would  be 
for  the  best  Interest  ot  the  child  to  r^naln 
with  respondoit  Nether  was  it  held  in  the 
case  of  ,WattB  t.  Lively,  00  S.  W.  676,  that 
the  fatlier  was  not  a  fit  person  to  be  given 
the  custody  of  his  diild;  but  it  was  helA 
tliat  the  mere  fact  that  the  child  would  be 
more  comfertably  reared  with  its  grandpar^ 
ets  waa  not  enough  to  authorise  the  court  to 
disregard  the  father's  right  It  Is  true  that 
many  of  the  caees  are  made  to  turn  upon  the 
ftict  that  the  fiither  had,  prior  thereto,  vol- 
untarily surrendered  the  custody  of  the  cUld 
to  the  care  of  the  persons  from  whom  he 
soufl^t  to  remove  it;  but  this  does  not  seem 
to  be  an  essential  requlcdte.  We  take  it 
that  whenever  tbe  oourt  from  all  the  dr- 
cumstances  In  evidence  finds  as  a  cmidusioii 
(tf  fiaet  that  the  best  interest  of  the  child 
will  be  subserved  by  awarding  its  custody 
to  persons  other  than  Its  parents  that  this 
will  be  done  irrespective' of  any  other  con- 
sideration. But  in  the  instant  case  the  chil- 
dren were  volnntarlly  relinquished  by  ap- 
I>ellaDt  not,  it  is  true,  to  the  respondents, 
but  to  their  mother.  During  her  custody  of 
tbem  It  seems  that  they  became  alienated 
from  their  father,  and  are  now  disinclined  to 
return  to  him.  The  court  no  doubt  took  all 
tbese  matters,  as  well  as  others  shown  by 
tlie  record,  into  consideration  in  determining 
what  was  for  the  best  interest  of  these  diil- 

[2]  In  the  present  case,  the  father  having 
volnntarlly  surrendered  them  to  their  moth- 
er, she  took  them  and  for  two  years  cared 
for  and  performed  all  the  duties  of  a  mother 
and  father  as  well.  There  they  naturally,  If 
not  before.  Imbibed  and  became  Imbued  with 
tta^r  mother's  side  of  the  unfortunate  dif- 
ferences which  terminated  In  a  legal  sep- 
aration of  their  parents.  During  these  two 
years  relator  seems  rarely  to  have  seen  them, 
and  failed  to  contribute  to  their  support  and 
maintenance,  but  all  these  duties  devolved 
upon  the  mother,  who  faithfully  discharged 
tbem  with  love  and  affection  till  death,  at 
which  time  they  followed  her  remains  to 
Austin,  where  the  respondents  reside,  who 
after  tbe  burial  took  charge  of  them.  Here 
tbey  found  refuge  in  homes  of  culture  and 
refinement  with  respondents,  their  relatives. 


who,  the  record  shows,  are  willing  and  amply 
able  to  maintain,  rear,  and  educate  them. 
A  tender  and  affectionate  regard  has  sprung 
up  between  the  children  and  respondents; 
they  are  anxious  to  remain,  and  are  being 
reared  and  educated  under  Christian  influ- 
ences; presumably  happy  and  contented  in 
their  new  homes. 

Tbe  trial  court  in  the  exerdM  of  its  dis- 
cretion has  determined  not  to  disturb  exist- 
iiw  conditicaia  on  the  ground  tbat  It  will 
conserve  tbe  best  interest  and  welfare  of 
said  children  to  remain  with  respondents; 
and,  under  all  tbe  circumstancea  disclosed  by 
the  record,  we  do  not  feel  justifled  in  saying 
that  ite  discretion  has  berai  abused,  for  wUch 
reason  said  Judgmoit  Is  afOrmed. 

Affirmed. 


TEXAS  &  )7.  O.  BT.  GO.  v.  YBRKBS. 

<Oourt  of  Civil  Appeals  of  Texas.    Bl  Paso. 
■  April  10.  1018.    Rehearing  De- 
nied May  8,  1913.) 

L  Master  and  Sebvaht  (|  228*>— EuFZiOT- 
KB's  LiABiLiTT  Aor— CoNsranoxioH. 

The  Employer's  UabiUty  Act  (Rev.  Civ. 
St  1011,  arts.  6640-6652)  appUes  to  an  em- 
ploye woridng  as  a  wooawnwer  In  railroad 
shops. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  670.  671;  Dec.  Dig.  S 
228.*1 

2.  CoRBTrrunoNAL  Law  <|  2S8*)  — Mabtbb 

AND  SeBVANT  d  228*>— I^UAL  FBOTKCTION 

OF  Law. 

Eknployer's  Uability  Act  (Rev.  Civ.  St 
1911,  arts.  6640-6662),  providing  that  contrib- 
utory negligence  by  a  railroad  employ^  will  not 
bar  a  recovery  in  an  Injury  action  against  a 
company,  but  only  diminish  tbe  damages  sus- 
tained in  proportion  to  his  negligence,  does  not 
violate  the  equal  protection  dsnse  of  tbe  feder- 
al ConstitutioB. 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law.  Cent  Dig.  M  688-690,  695,  706-708; 
Dec.  Dig.  I  238;*  Master  and  Servant  Cent 
Dig.  H  670.  671 ;  Dec  Dig.  |  228.*] 

3.  CoincBSCB  (I  58*)— IsxxBsun  Cohmxbcb 

— Stats  Rbgulations. 

The  Eknployer's  Liability  Act  (Rev.  Olr. 
St  1011,  arts.  6640-6652),  providing,  among 
other  things,  tbat  the  contributory'  negligence 
of  a  railroad  employe  shall  not  bar  recovery, 
but  only  diminish  the  amount  of  recovery  ap- 
portionate  to  the  employe's  negligence.  Is  not 
InTalid,  as  obnoxious  to  the  commerce  clause  of 
the  federal  Constitution,  becaose  it  does  not 
limit  its  application  to  intrastate  commerce; 
the  statute  being  merely  inoperative,  in  so  fSr 
as  It  applies  to  interstate  eonunerce.  If  Con- 
gress bos  acted  on  tbe  subject 

[Ed.  Note.— For  other  cases,  see  Gonunerce, 
Cent  Dig.  H  77-86,  100;  Dec.  Dig.  i  58.*] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty ;  Norman  G.  Klttrell.  Judge. 

Action  by  S.  E  Yerkes  against  the  Texas 
A  New  Orleans  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Baker,  Botts,  Parker  &  Garwood,  Lane, 
Wolters  &  Storey,  and  Wm.  A.  Vinson,  all  of 
Houston,  for  appellant  John  Lorejoy  and 
Presley  K.  Hwlng,  both  of  Honston,  for  ap- 
pellee. 

HIGGINS,  J.  Appellee  was  employed  as  a 
woodworker  by  appellant,  a  railway  corpora- 
tion, In  Its  shops  in  the  city  of  Houston,  and 
on  June  2,  1911,  sustained  personal  Injuries 
while  in  the  i»rformance  of  his  duties.  This 
action  was  for  damages  resulting  from  such 
Injuries,  and  upon  trial  verdict  and  Judgment 
was  rendered  in  fftvor  of  appellee  from 
which  this  appeal  Is  prosecuted. 

ContributoiT  negligence  was  ideaded,  and 
the  aereral  Issues  thus  raised  by  the  plead- 
ings and  evidence  were  appropriately  submit- 
ted in  the  court's  chai^  applying  the  proTl- 
Bions  of  the  Bmployer's  liablU^  Act  of  this 
state  (Ber.  GIt.  St  1911,  asts.  0640-6652), 
which  provide  that  contributoir  nes^lgrace 
will  not  bar  a  recoTery,  but  the  damages  sua- 
talned  by  the  employ^  ahall  be  diminished  In 
proiiortlon  to  the  amount  of  negligence  at- 
tributable to  him.  It  la  ui^ed  the  oourt  erred 
In  applying  the  provldons  of  anch  act,  ft>r  the 
foUoving  reasons:  (1)  The  Employes  I4a- 
biUty  Act  of  this  state  applies  only  to  em- 
ployes sufferli^  injury  or  death  while  engag- 
ed In  operating  a  railroad,  and  not  to  em- 
pl<v6i  killed  or  injured  while  working  in  re- 
pair shops,  and  since  the  evidence  dlselosed 
that  appellee  was  injored  while  engaged  as 
a  woodworker  in  app^lant's  shops  he  was  not 
within  ttie  protecting  scope  of  the  act  (2)  If 
the  act  does  awly  to  employes  of  that  class, 
the  same  is  nevertheless  void,  becanse  it  vio- 
lates the  equal  protection  clause  of  the  four- 
teenth amendment  to  the  federal  Constitution; 
and  (3)  the  act  is  further  assailed  as  beluR 
obnoxious  to  the  commerce  clause  of  the  fed- 
eral Constitution  (article  1,  §  8,  par.  8),  which 
confers  upon  the  national  Congress  the  power 
to  regulate  commerce  among  the  several 
states. 

[1]  As  to  the  first  objection  urged,  an  in- 
spection of  the  act  will  disclose  that  It  clear- 
ly ^braces  within  the  scope  of  its  provisions 
employes  'such  as  appellee.  Furthermore,  it 
has  been  expressly  so  decided  In  Railway  Co. 
V.  Jenkins,  137  S.  W.  711,  in  which  a  writ  of 
error  was  refused. 

[2]  Inquiry  into  the  question  of  whether  or 
not  the  act  violates  the  equal  protection 
clause  of  the  federal  Constitution  Is  foreclos- 
ed by  numerous  decisions.  Discussion  of  this 
question  'would  be  fruitless,  and  we  content 
ourselves  with  citing  the  authorities.  See 
Railway  Oo.  v.  Jenkins,  supra ;  Railway  Co. 
V.  Scot^  143  S.  W.  710  (writ  of  error  refuse 
ed) ;  Railway  Co.  v.  Taylor,  134  S.  W.  819 ; 
Campbell  v.  Cook,  86  Tex.  630,  26  S.  W.  486, 
40  Am.  8t  Rep.  878 ;  Supreme  Lodge,  etc.,  v. 
Johnson,  98  Tex.  1,  81  S.  W.  18 ;  Insurance 
Co.  V.  Chowning,  86  Tex.  654.  26  S.  W.  982,  24 
L.  B.  A.  S04;  Railway  Co.  v.  Mackey,  127  U. 


S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107;  Rail- 
way Co.  v..  Tumlpseed,  219  U.  S.  35.  31  Sup. 
Ot  136,  66  L.  Ed.  78,  32  L.  R.  A.  (S.  S.)  226, 
Ann.  Cas.  1912A,  463. 

[S]  As  we  understand  appellant's  position 
assailing  the  constitutionality  of  the  act  as 
obnoxious  to  the  commerce  clause  of  the  fed- 
eral Constitution,  It  Is  that  the  state  law  ioen 
not  limit  its  at^llcatlon  to  the  regulation  of 
the  business  of  Intrastate  commerce,  and 
since  it  applies  equally  to  Interstate  com- 
merce the  act  In  so  fiir  undertakes  to  regu- 
late Interstate  commerce  and  Infringes  upon 
the  exclusive  legislative  Jurisdiction  delegat- 
ed to  the  national  Congress  by  the  conatl- 
tntional  provMon  a.bove  noted ;  that  iSiis  In- 
fringement upon  the  anthorl^  vested  bi  the 
federal  Congress  renders  the  oitlre  act  void, 
as  the  constitutiona]  portions  are  so  inter- 
blended  with  the  nnconstltational  parta  tliut 
tliey  are  Incapable  of  separatifm.  In  the  case 
of  Howard  v.  Railway  Oo.»  207  U.  S.  463.  28 
Sup.  Gt  141«  52  L.  Ed.  297,  it  was  held  that 
the  original  federal  Employer^  Liability  Act 
applied  to  intrastate  as  weU  as  Interstate 
commerce^  and,  in  so  far  as  it  applied  to  in- 
trastate commerce,  it  exceeded  the  legislative 
authority  of  Congress,  and  that  this  ancon- 
Btltntional  feature  of  the  act  was  bo  into*- 
blended  in  the  statute  as  to  be  Incapable  of 
separation,  and  the  entire  act  Uierefore  void. 
At  first  glance  It  would  seem  that,  since  our 
state  statute  likewise  does  not  limit  Ub  opet- 
ation  to  intrastate  commerce,  the  same  pro- 
cess of  reasoning  would  apply,  destroying  the 
validity  of  the  act  as  a  whole  However,  as 
applied  to  state  legislation  upon  this  subject, 
the  same  consequence  does  not  follow.  The 
same  question  was  before  this  court  In  Free- 
man V.  Swan,  143  S.  W.  724  (writ  of  error 
refused),  and  In  dlscuraii^  this  question  Ghitf 
Justice  Petlcolas  said: 

"A  further  contention  was  stated  in  argu- 
ment to  this  effect:  That  the  federal  Employ- 
er's Uabllity  Act  [Act  AprU  22,  1908,  c.  149, 
35  Stat  65  (U.  8.  Comp.  St  Supp.  1911,  p. 
1322)]  was  held  unconstitutional  in  the  case 
of  Howard  v.  Railroad,  207  U.  S.  463.  28  Sup. 
Ct  141,  52  L.  Ed.  297,  because  the  Supreme 
Court  construed  It  as  undertaking  to  goveru 
or  control,  not  only  cars  engaged  in  Inter- 
state commerce,  but  also  those  engaged  in 
Intrastate  commerce,  and  the  point  is  made 
that  as  the  state  statute  Is  substantially  a 
copy  of  that  act,  It  is  subject  to  the  same  ob- 
jection, in  that  It  purports  to  cover  cars  In 
every  service,  those  In  Interstate  commerce, 
as  well  as  those  in  Intrastate  commerce. 
We  do  not  believe  the  conclusion  soundly  fol- 
lows for  a  number  of  reasons: 

"First  Said  state  statutes  regulating  the 
relation  of  master  and  servant  are  applica- 
ble to  those  engaged  In  Interstate  commerce 
until  Congress  has  acted.  SherIo<^  v.  Ailing, 
93  U.  S.  99,  23  L.  Ed.  819;  M.  P.  Ry.  t. 
Mackey,  127  U.  S.  206,  8  Sup.  Ct  1161,  32  L. 
Ed.  107;  BaUway  t.  Herrick,  127  U.  S.  210^ 
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8  Sap.  Gt  Uie,  82  H  -Ed.  IQO.  Tbe  state  stat- 
ute, then,  even  If  we  eonstrned  It  as  under- 
taking to  cover  cars  in  every  service,  Inter- 
state as  well  as  Intrastate,  is  nnqnestionably 
▼alld,  as  against  tbis  objection,  ontil  Congress 
baa  acted.  Wben  Congress  does  act,  as  it  bas 
done,  tbe  result  la  aSmp\j  to  limit  the  appll* 
cation  of  the  state  statute  to  van  In  Intra* 
state  service. 

"Second.  It  Is  eltfuentary  law  that  a  stat- 
ute attacked  for  unconstltatlonallty  will  al- 
ways be  sustained  as  to  those  portloiu  not 
<flearly  nnecmstttutlonal,  save  In  the  event  the 
onconstltutlonal  portions  and  the  constitu- 
tional portloUB  are  so  Intermingled  as  tlut 
they  cannot  he  severed.  lUiB  very  federal 
Ebnplayer*s  liaMUty  Act  whl<A  was  held  on- 
constltntlonal,  in  so  tut  as  It  purported  to 
regnlate  Intrastate  commerce,  was  yet  siw- 
talned  as  to  ttie  territories  and  the  District 
of  Oolumbla.  E.  P.  ft  N.  B.  I^.  v.  Gutlerres, 
215  U.  S.  97,  80  Sup.  Ct  21,  64  L.  Ed.  107. 
It  Is  clear  that  If  an  act  of  Congress  attempts 
ed  to  regnlate  Intrastate  commerce  It  la  nec- 
essarily onoonstttutlonal ;  but  It  does  not  at 
all  fallow  that  a  state  statute,  purporting  to 
regulate  safety  an>liance8  on  cars  In  all  serv- 
ices, or  the  carrier's  liability  on  all  rail' 
Toads,  would  be  unconstitutional,  because  it 
znlgbt;  to  some  extent  affect  interstate  com- 
merce. We  are  of  opinion,  therefore,  that  tbe 
statutes  attacked  are  not  subject  to  the  ob- 
jections urged  to  tbem." 

A  like  quMtlon  was  presented  to  the  Tex- 
arkana  Court  of  Civil  Appeals  in  Railway 
Ca  V.  Turner,  138  S.  W.  1126,  and  disposed 
of  in  an  opinion  by  Chief  Justice  Willson  as 
follows:  "If  it  should  be  conceded  that  tbe 
state  statute  should  be  construed  as  an  at- 
tempt to  regulate  Interstate  commerce,  we 
do  not  think  it  should  for  that  reason  t>e  held 
to  be  Invalid,  but  think  It  should  be  held 
to  be  merely  inoperative,  in  so  far  as  it  af- 
fects interstate  commerce,  while  the  federal 
statute  remains  in  force.  In  tbe  absence  of 
a  federal  statute  covering  the  subject,  the 
state  clearly  would  have  power  to  cover  it 
by  enactments  of  its  own ;  for  the  subject  is 
not  one  over  which  It  can  be  said  tbe  power 
of  Congress  Is  exclusive,  in  the  sense  that  the 
states  are  without  power  to  act  with  reference 
to  it,  notwithstanding  Inaction  with  reference 
thereto  on  the  part  of  Congresa  Covington 
V.  Kentucky,  154  U.  S.  209,  14  Sup.  Ct.  10S7, 
38  L.  Ed.  962;  7  Cyc.  422.  If  the  federal 
statute  should  be  repealed  and  the  state 
statute  should  not  be,  clearly  on  tbe  repeal  of 
the  former  the  latter  would  l>ecome  operative. 
Henderson  v.  SpoCCord,  59  N.  T.  131 ;  7  Cyc 
421 ;  17  A.  &  E.  Enc.  Law  (2d  Ed.)  55,  57. 
59.  That  such  a  result  would  follow  under 
the  circumstances  stated  proves  that  the  state 
is  not  without  power  to  enact,  though  for  the 
time  being  it  is  without  power  to  enforce, 
such  a  statute."  See,  also.  Central  Law  Jonr- 
Dal,  ToL  74,  No.  12,  page  205. 


For  tbe  reasons  indicated  In  tlie  aotbori- 
tles  next  above  cited  and  qnoted,  we  ovemile 
the  third  objection. 

From  what  has  been  said,  it  follows  ttiat 
the  court  properly  refused  the  Bpe<dai  charge 
embodied  in  the  fourth  assignment 

Since  preparing  t^e  foregoing  opiiUon,  our 
attention  is  called  to  an  o[dni<m  rendered  by 
the  Oalreston  Court  of  C3vil  Appeals  In  Hall- 
way Co.  T.  Brlgbt,  166  S.  W.  804,  not  yet  offi- 
dally  reported,  in  which  each  of  the  cmten- 
tions  of  appelant  herein  was  adv^sely  de- 
cided by  that  court  We  thowfore  refer  to 
this  case  as  an  additional  anthorilr  in  snih 
port  of  tbe  views  here  expressed. 

Affirmed. 


HOI/r  T.  OUEROUIN  St  aL 

(Court  of.  Civil  Appeals  of  Texas.   San  Anto- 
nio.   April  10,  1913.  Rehearing 
Denied  May  7,  1918.) 

1.  Afful  asd  Bbbob  (I  877*)— Hashlks 
Ebbob— Rttlinqs  Not  AFTECTiira  Resctlt. 

A  proponent  of  a  will,  contested  on  tbe 
ground  of  testamentary  incapacity  and  undue 
influence,  vho  is  also  a  defendant  in  a  suit, 
consolidated  witb  the  will  contest,  to  set  aside 
a  deed  executed  by  testatrix  and  her  husband 
and  to  recover  personal  property  may  not  com- 
plain of  tbe  fact  that  a  party  disclaimed  in 
open  conrt  as  to  all  interest  in  tbe  estate,  on 
the  ground  that  an  interest  in  an  estate  may 
not  be  relingaiBbed  in  such  manner;  the  dis- 
claimer not  depriving  proponent  of  any  interest 
in  the  estate. 

[Ed.  Note.— For  oUier  eases,  see  Appwl  and 
Error,  Cent  Dig.  H  8660-8572;  Dec.  Dig.  1 
877.*] 

2.  Appeai,  Aim  Ebbob  (t  742*)— Assiomnirrs 

OF  EIbBOB— SUFFICIBNCT. 

An  assignment  of  error  complaining  of  tes- 
timony objected  to  will  not  be  considered, 
where  It  is  not  followed  by  an  intelligible  state- 
ment, and  one  which  does  not  indicate  what  ef- 
fect the  testimony  had  on  any  Issne  in  the 
case ;  for  the  court  need  not  seek  for  the  pos- 
sible effects  to  consider  the  assignment 

[Ed.  Note. — For  ot^er  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  8000;  Dec.  Dig.  f  742.*] 

3.  EVIDENCB  (I  271*)— ADJIISSIBILnT— SBU- 

Sebving  Dbcubations. 

In  a  proceeding  for  tbe  probate  of  a  will, 
contested  on  the  ground  of  testamentary  inca- 
pacity and  undue  inSuence,  consolidated  with  a 
suit  to  set  aside  a  deed  executed  by  testatrix 
and  her  husband,  and  to  recover  personal  prop- 
erty, the  testimony  of  the  husband  of  proponent 
of  the  will,  who  ts  a  defendant  In  the  suits  to 
set  aside  the  deed,  as  to  what  he  told  a  third 
person,  not  in  the  presence  of  testatrix's  hus- 
band, as  to  what  the  latter  meant  by  having  pa- 
pers fixed  up  right  away,  or  as  soon  as  possible, 
before  it  was  too  late,  waa  properly  excluded 
as  self-serving. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  1068-1079,  1081-1104;  Dec.  Dig. 
f  271.*] 

4.  Wiixs  (I  166*)— TTnddx  iHnmncn— Na- 
tubb. 

The  nndne  iafluence  which  will  vitiate  a 
will  must  be  exercised  at  the  time  of  the  mak- 
ing of  the  will. 

[Ed.  Nute.— For  other  cases,  see  Wills,  Gent 
Dig.  S{  375-381 ;  Dec.  Dig.  S  156.*] 
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5.  Wills  (J  332*)— "Undths  Inflttbnce"— In- 
8TKUCT19NS. 

A  cbarge,  submitting  the  question  as  to 
whether  a  testatrix  was  under  undue  influence 
"at  or  before  the  time  of  the  execution  of  the 
wit!"  to  Buch  an  extent  as  to  indace  her  to 
make  a  diBposition  different  from  what  she 
would  iiave  made  had  she  been  left  free,  correct- 
ly defined  "undue  Inflaence"  at  the  very  time  of 
the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  785 ;  Dec.  Dig.  §  332.* 

For  other  detinitiona.  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172.] 

6.  Deeds  ()j  211*)— Wiua  (S  56*)— Mbistai.  Ik- 
oapagitt. 

Evidence  held  to  show  that  one  malting  a 
will  and  a  deed  did  not  possess  sufficient  men- 
tal capacity. 

{Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
g.  H  637-647;  Dec.  Dig.  |  211;*  Wills,  Cent 
Dig.  18  137-158.  161 ;  Dec.  Dig.  §  55.«J 

7.  Dbbdb  (S  211«)~Wiixa  (1  166*)— Undus 
INFLUBNGB— Evidence. 

Eyvidence  held  to  show  that  a  deed  and  will 
were  procured  by  undue  influence. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  M  637-647;  Dec.  Dig.  S  211;*  Wills, 
Cent  Dig.  H  421-437 ;  Dec.  Dig.  §  166.*] 

8.  Wnxs  (I  166*)— Undct  IimuiHCB— Bn- 

DBNCK. 

The  existence  of  undue  influence  vitiating 
a  will  may  be  proved  by  circumstantial  evi- 
dmce,  such  as  the  condition  of  testator's  mind, 
his  age,  weakness,  and  infirmity,  his  surronnd- 
ings  and  the  circumstances  attending  the  mak- 
ing of  the  will,  the  opportunity  for  the  exertion 
of  undue  influence,  the  words  and  acts  of  testa- 
tor and  the  beneficiary,  the  existence  of  confi- 
deDtial  relations  between  them,  and  the  unnat- 
ural character  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-437;   Dec.  Dig.  {  166.*] 

9.  Dbeds  (8  203*)— Wills  (|8  58,  164*)— Uh- 
DUE  iNrLnENos— Mental  INCAPACITT-Stvi- 

DBNCE— A  DHISSIBILITT. 

In  a  suit  for  the  probate  of  a  will  disin- 
heriting an  insane  son  of  testatrix,  and  to  set 
aside  a  deed  executed  by  testatrix  and  her  has- 
band,  on  the  ground  of  undue  influence  and 
mental  incapacity,  evidence  that  about  five 
years  before  the  making  of  the  will  and  deed 
the  bnsband  gave  direcuons  for  the  disposition 
of  the  property  showing  that  he  did  not  wish 
to  disinherit  the  son  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  602,  604-611:  Dec  IMg.  1208;*  Wills. 
Cent.  Dig.  |8  HI.  112.  120-130^  403-414 ;  Dec. 
Dig.  88  53,  164.*] 

10.  Appeal  and  EJbrob  (8  742*)— ABBiaH- 
HENTs  OF  Ebbob— Review. 

An  assignment  of  error  will  be  overruled, 
where  the  statement  under  it  is  so  imperfect 
that  no  information  can  be  obtained  from  It 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000 ;  Dec  Dig.  {  742.*] 

11.  Wills  (|  374*)— Psobate— JuBiSDionoir 

OP  DiSTBICT  GOUST  ON  APPEAL. 

The  district  conrt,  on  appeal  from  the 
county  court  in  proceedings  for  the  probate  of 
a  will,  tries  the  case  de  novo,  and  may  probate 
the  will  or  declare  it  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  840;  Dec.  Dig.  8  374.*] 

Appeal  from  District  Oonrt.  Bexar  Coun- 
ty; J.  Ij.  Camp.  Judge. 

Consolidated  suits  by  Adeline  Ouerguin 
Holt  for  the  probate  of  the  will  of  Urs. 
Manuela   Morales   Gaerguln,   deceased,  in 


whldi  Leoimld  Onergnln  and  otiiers  appear- 
ed as  contestants,  and  by  Mrs.  Annie  Cuer- 
guln,  as  next  friend  of  Leopold  Guei^in, 
and  others  against  Adeline  Gner^n  Holt  to 
set  aside  a  deed  executed  by  testatrix  and 
her  husband,  and  for  the  recovery  of  person- 
al property.  From  a  Judgment  annulling  the 
wlU  and  canceling  the  deed  and  for  tbe  val- 
ue of  the  personal  property.  Ad^ine  Gaer- 
guin  Holt  appeals.  Affirmed. 

Joseph  Ryan,  J.  G.  Griner,  and  C.  C. 
Clamp,  all  of  San  Antonio,  for  appellant 
Carlos  Bee,  Henry  Stleler,  and  Webb  & 
Goeth,  all  of  San  Antonio,  for  ai^llees. 

FLY,  O.  J.  Appellant  sought  to  probate 
the  will  of  Mrs.  Manuela  Morales  Guei^ln 
in  tbe  county  court,  and  a  contest  was  filed 
by  Mrs.  Annie  Guerguln,  as  next  friend  of 
her  husband,  Leopold  Guergnin,  a  person  of 
imsound  mind,  on  the  ground  of  the  mental 
condition  of  testatrix  at  the  time  the  will 
was  executed,  October  6,  1910,  by  reason  of 
the  fact  that  tbe  will  was  not  executed  as 
required  by  law,  of  undue  influence  over  tes- 
tatrix by  appellant,  and  of  fraud  perpetrat- 
ed by  her.  On  October  16,  1911,  Carlos  Guer- 
guln, a  minor,  and  Edna  Guerguln  Hill,  Join- 
ed by  her  husband,  O.  A.  Hill,  children  of 
Leopold  Guerguln,  intervened  in  the  con- 
test, adopting  the  pleadings  of  Annie  Guer- 
guln. Tbe  will  was  admitted  to  probate  by 
the  county  court,  and  the  cause  -was  appealed 
to  the  district  court.  Prior  to  that  time  An- 
nie Guergnin.  as  next  friend  of  Leopold 
Guerguln,  had  filed  two  suits  against  ap- 
pellant, one  to  set  aside  a  deed  executed 
by  caiarles  Guerguln  and  Manuela  Morales 
Guerguln,  parents  of  Leopold  Guergnin  and 
appellant,  in  which  they  had  conveyed  to 
appellant  all  the  property  they  owned,  as 
well  as  certain  lots  belonging  to  Leopold 
Guerguln;  the  other  suit  being  to  recover 
certain  Jewelry  and  other  personal  property. 
When  the  will  contest  reached  tbe  district 
court,  the  three  suits  were  consolidated  by 
agreement  Edna  Hill,  Joined  by  her  hus- 
band, for  herself  and  her  minor  broths, 
Carlos  Guerguln,  filed  an  amended  pleading. 
In  which  It  was  alleged  that  Leopold  Guer- 
guln had  died  pending  the  salt,  and  that 
Edna  Hill  and  Carlos  Guei^in  were  bis 
surviving  dilldren  and  only  heirs  at  law; 
that  Charles  Guerguln,  the  father  of  lieo- 
pold,  died  on  May  11,  1911.  and  Manuela 
Morales  Guerguln,  his  wife,  and  mother  of 
Leopold  Guerguln.  4Ued  on  April  30,  1911, 
and  that  they  at  the  time  of  their  death 
owned  the  property  in  controversy,  situated 
In  San  Antonio,  and  237,135  acres  of  land 
in  Mexico.  It  was  alleged  that  on  or  about 
October  6,  1910,  Adeline  Guerguln  Holt,  her 
husband,  D.  T.  Holt,  J.  G.  Griner.  and  W.  L. 
Frame  entered  into  a  conspiracy  to  deprive 
Leopold  Guerguln,  their  Insane  father,  of  his 
share  of  his  parents'  estate,  and  in  pursu- 
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ance  of  the  conspiracy  caused  Mannela  Mor- 
ales Guergoln  to  execute  the  document  pur- 
porting to  be  ber  last,  will  and  testament, 
\rbereby  all  the  property  of  the  estate  was 
bequeathed  to  Adeline  Guerguln  Holt ;  that 
at  said  time  the  purported  testatrix  was  of 
unsound  mind,  without  capacity  to  under- 
stand the  effect  of  the  instmrneot  she  was 
executing,  and  the  property  she  was  devising, 
or  her  relation  to  her  son ;  that  the  property 
sought  to  be  devised  was  of  the  probable  val- 
ue of  9600,000;  that  Manuela  Morales  Guer- 
guln at  the  time  was  about  7G  years  of  age, 
and  was  mentally  and  physically  weak  and 
infirm,  and  was  a  bedridden  invalid  and 
Iiaralytlc,  and  executed  the  will  under  the 
iufiue&ce  and  by  the  fraud  and  trickery  of 
the  conspirators  named;  that  Charles  Guer- 
guln was  weak  i^slcaUy  and  mentally,  and 
helpless  and  Infirm ;  and  that  he  and  his 
wife,  Manuela,  were  under  the  control,  cus- 
tody, and  Influence  of  appellant  and  wholly 
unable  to  exercise  their  own  wlIL  It  was 
further  all^^  that  on  the  day  succeeding 
the  execution  of  the  will  by  Mannela  Morales 
Guerguln  she  and  her  -husband,  Charles 
Guerguin,  were  indnced,  through  the  fraud, 
trickwy,  and  undue  Influence  of  the  cousplr* 
ators,  to  execute  a  deed  to  the  whole  of 
their  property,  real  and  personal,  to  appel- 
lant; that  Charles  Gnerguhi,  at  the  time, 
wag  nearly  90  years  old,  was  blind  and  near- 
ly completely  deaf;  that  he  and  his  wife 
were  rapidly  approaching  dissolution,  were 
suffering  from  Brlght's  disease  and  harden- 
ing of  tbe  arteries,  and  in  a  condition  of 
saiility  that  rendered  them  Incapable  of  un- 
derstanding the  nature  of  the  transactions 
into  which  they  were  led  by  tbe  conspirators. 
It  was  also  allied  that  the  deed  was  con- 
cealed until  after  the  death  of  Charles  and 
Manuela  Guerguln.  Badi  and  every  allega- 
tion of  the  petition  was  specially  traversed 
by  appellant  The  cause  was  tried  by  Jury 
on  special  issues  submitted  by  the  court,  and 
on  the  answers  thereto  judgment  was  ren- 
dered annulling  the  will  of  Manuela  Morales 
Guerguln,  canceling  the  deed  made  by  Charles 
Guergnin  and  Manuela  Morales  Guerguln  to 
aKteUant,  dated  October  7,  1910,  cancdlng 
a  deed  made  by  Manuela  Morales  Guerguln 
and  Carlos  Guerguln  to  ap[>ellant;  that  ap- 
pellees recover  from  appellant  lota  4,  6,  and 
6,  block  8,  new  city  block  972,  in  San  An- 
tonio, Tex.,  being  the  homestead  of  Mrs. 
Annie  Guerguln  and  appellees;  that  appel- 
lees recover  one-half  the  property  of  the  es- 
tate in  Texas  and  Mexico ;  that  they  recov- 
er $835,  being  the  value  of  certain  personal 
property ;  and  that  they  recover  from  appel- 
lant $10,476.54,  with  Interest  Commissioners 
were  appointed  to  appraise  the  real  property, 
which  was  undivided,  and  apportion  appellant 
a  one-half  interest  in  the  same,  and  that  the 
other  moiety  be  apportioned,  one  half  of  It 
to  Edna  Hill,  and  the  other  half  to  Carlos 
Gne^uin. 

[1]  We  fall  to  c(Hnprehend  what  Injurions 


effect  the  statemoit  of  Mrs.  Annie  Guerguin 
that  she  waived  all  Interest  in  the  estate 
could  have  had  upon  the  rights  of  appellant 
Appellant  do^  not  claim  that  any  Injury  re- 
sulted, but  merely  states  the  abstract  prop- 
osition that  Mrs.  Guerguln  owned  an  inter- 
est in  the  estate  which  she  could  not  relin- 
quish In  the  manner  she  did.  The  bill  of  ex- 
ception shows  that  Mrs.  Guerguln  disclaim- 
ed, in  open  court,  as  to  all  Interest  In  the  es- 
tate, and  it  is  stated  that  the  disclaimer 
would  be  reduced  to  -writing.  The  dls<^alm- 
er  did  not  deprive  appellant  of  a  dollar  In 
the  estate.  The  purported  assignment  of 
error  is  really  not  one,  and  should  not  be 
considered.  It  is  not  followed  by  any  state- 
ment whatever. 

[2]  The  second  assignment  of  error  is  not 
followed  by  an  intelligible  statement,  and 
does  cot  indicate  what  effect,  If  any,  the 
criticised  testimony  had  on  any  Issue  In  the 
case.  It  Is  not  tbe  province  or  the  duty  of 
an  appellate  court  to  seek  for  the  possible 
effects  that  testimony  objected  to  may  have 
had  upon  the  issues,  but  that  should  be  clear- 
ly and  succinctly  pointed  out  in  the  brl^ 
We  cannot  ascertain  why  Frame's  connection 
with  the  Eureka  Gold  Mining  Company  could 
arouse  the  animosity  or  prejudice  of  the 
Jury  against  appellant  The  same  objections 
obtain  as  to  the  third,  fourth,  and  fifth  as- 
signments of  error.  Neither  Is  fallowed  by 
a  statement  and  It  is  not  apparent  In  what 
manner  the  matters  of  which  complaint  is 
made  could  have  affected  appellant's  case. 

[S]  The  sixth  assignment  of  error  is  not 
followed  by  a  statement,  but  as  It  contains 
a  statement  In  itself  that  indicates  some- 
what the  matter  of  which  complaint  Is  made 
it  Is  considered.  The  evidence  of  what  Holt, 
the  husband  of  appellant  told  Nelson,  not 
in  the  presence  of  Charles  Guerguln,  as  to 
what  the  latter  meant  by  having  "papers  fix- 
ed up  right  away,  or  as  soon  as  possible, 
before  it  was  too  late,"  was  properly  ex- 
eluded.  The  evidence  was  self-serving^  and 
may  have  been  a  part  of  the  allied  con- 
spiracy to  obtain  the  will  and  deed  from 
the  old  people.  The  cases  dted  have  no 
bearing  upon  the  question  sought  to  be  raised. 

[4,  5]  The  seventh  assignment  of  error  la 
not  followed  by  any  statement  It  is  consid- 
ered, however,  because  it  contains  the  ques- 
tion which  is  assailed  by  It  Tlie  only  prop- 
osition Is  that  the  undue  influence  must  hare 
been  In  operation  at  the  time  of  the  execu- 
tion of  the  will.  The  qualification  of  the 
question  as  to  Mrs.  Manuela  Guerguin  being 
under  the  influence  of  Mrs.  Holt  "at  or  be- 
fore the  time  of  execution  of  the  will"  by 
the  words,  "to  such  an  extent  that  it  in- 
duced the  said  Mrs.  Manuela  Morales  Guer- 
guln to  act  contrary  to  and  to  make  a  dif- 
ferent disposition  of  her  property,  by  the 
terms  of  said  will,  from  what  she  would  have 
made  had  she  been  left  free,"  relieved  the 
tdiarge  of  any  ground  for  crltidam.  No  mat- 
ter wliai  the  influence  began.  It  it  continued 
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up  to  the  ttme  of  the  publishing  of  the  will 
and  caused  the  testatrix  "to  act  contrary 
to  her  own  wishes,"  her  act  was  not  a  volun- 
tary one  and  the  will  was  not  hers  In  law. 
The  influence  must  be  exercised  at  the  time 
of  the  making,  and  the  charge  fully  corered 
the  law  In  that  respect  Not  only  that,  but 
a  special  charge  asked  by  appellant  and  giv- 
en by  the  court  intensified  and  emphasized 
the  law  as  to  undue  influence.  The  Jury 
could  not  have  done  otherwise,  under  the  evi- 
dence and  the  charge,  than  find  that  the  will 
was  the  outcome  of  undue  Influence  upon  the 
testatrix,  not  only  before,  but  at  the  very 
time  of,  the  execution  of  the  will.  These 
conclusions  dispose  of  the  eighth,  ninth,  and 
tenth  assignments,  which  are  like  unto  the 
seventh. 

[t,  7]  Our  conclusions  as  to  the  facts  dis- 
pose of  the  eleventh,  twelfth,  thl.rteenth, 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth assignments  of  error.  The  only  witness 
who  swore  that  Mrs.  Manuela  Morales  Guer- 
guln  had  the  will  explained  to  her  and  fully 
understood  it  was  the  attorney  who  wrote  it, 
and  he  was  impeached  by  a  number  of  reputa- 
ble witnesses.  Even  the  physicians  offered  by 
appellant  testified  to  the  decrepit,  weak  condi- 
tion of  the  old  couple,  both  mental  and  physl- 
caL  Dr.  ^sehal  stated  that  Charles  Qaepguln 
"was  blind,  and  had  to  be  led  around  and 
cared  for  like  an  infant" ;  that  Mrs.  Manuela 
Guerguin  was  partially  parallzed,  and  had  a 
general  weakness  of  the  muscular  system; 
that  the  old  man  was  in  a  condition  to  yield 
to  influence  rather  than  combat  it ;  that  he 
had  Bruit's  disease  In  an  advanced  stage 
as  a  result  of  arterial  sclerosis;  that  arte- 
rial  sclerosis  has  caused  a  complete  moital 
overthrow,  but  it  does  not  always;  la  ca- 
pable of  It,  and  frequently  causes  paralysis, 
which  finds  Its  seat  in  the  brain.  Mrs.  Guer- 
guln's  paraly^  b^n  in  the  early  part  of 
1010.  She  had  Brig^t's  disease  and  harden- 
ing of  the  blood  vessels,  which  Is  arterial 
sclerosis.  Her  condition  wds  progressive. 
Dr.  Berry  admitted  that  the  old  people  were 
suffering  from  senlUly;  that  they  were  suf- 
fering from  Brlghfs  disease  and  arterial 
sclerosis,  wbldi  have  a  tendency  to  cause 
unsoundness  of  mind.  He  testified:  "Ar- 
terial sclerosis  is  a  progressive  and  inearable 
disease  culminating  in  dissolution.  It  is  a 
weakening  disease  of  the  organs  and  func- 
tions of  Uie  body,  but  has  Its  effect  on  the 
system  generally.  It  weakms  the  entire 
83%tem,  and  generally  the  brain  powers  and 
forces,  and  its  general  ^ect  la  to  diminish 
the  resisting  powers  of  a  person  and  render 
them  less  aggressive  and  more  passive 
•  •  •  Tes;  I  would  say  that  It  Is  ordi- 
narily correct,  as  a  rule,  that  a  person,  say. 
75  years  of  age,  inralyzed,  In  an  advanced 
state  of  Brigbt's  disease,  emaciated,  bedrid- 
den, with  arterial  sclerosis,  would  be  in  a 
condition  irtiere  there  would  not  be  mudi  re- 
sistance to  InfluKice  that  would  be  brought 
to  bear  on  them."  There  was  evidence  tend- 


ing to  show  that  the  two  old  people  were 
utterly  incapable  of  attending  to  any  busi- 
ness ;  that  appellant  would  not  let  them  sell 
a  lot;  denied  more  money  to  her  afflicted 
brother,  Leopold,  who  bad  spent  his  lite 
working  in  the  Interest  of  her  father's  es- 
tate, and  had  lost  his  mind;  that  she  had 
attempted  to  cast  doubts  upon  the  paternity 
of  her  brother's  children ;  that  her  parents 
often  spoke  of  her  brother,  and  had  great 
affection  for  them.  Leopold  Guei^ln  was 
industrious  and  econ<Hnical,  and  conducted 
his  father's  business  until  he  lost  his  mind 
In  1909.  Mrs.  Hannda  Morales  Guerguin 
died  Id  1911,  and  was  about  76  years  old 
when  she  died.  The  aged  couple  Uved  In 
the  same  house  with  appellant  and  hor  hoa- 
band,  and  the  attorney  who  was  employed  to 
draw  the  will  and  write  the  deed  on  October 
6  and  7, 1910,  was  a  man  never  employed  by 
the  aged  couple;  th^  former  attorney  be* 
ing  passed  over  for  one  chosen  and  selected 
by  the  husband  of  appellant  The  will  was 
witnessed  by  the  attorney  and  his  stenogra- 
pher. The  husband  of  appellant  was  a  bnsl- 
ness  associate  of  the  attorney  who  prepar- 
ed the  will  and  deeds.  The  old  people  did 
not  know  him.  The  uncontroverted  evidence 
showed  that  Charles  and  Manuela  Morales 
Guerguin  had  the  most  affectionate  feelings 
for  their  son,  Leopold,  and  at  all  times  ex- 
pressed solicitude  for  his  welftire,  and  yet 
they  pauperized  themselves,  disinherited  their 
on^  son,  and  gave  everything — a  vast  for- 
tune—to their  daughter,  the  appellant  The 
testimony  was  sufficient  to  sustain  the  find- 
ings of  the  jury  and  the  Judgment  of  the 
court,  not  only  on  the  ground  of  the  in- 
capacity of  the  aged  couple  to  omvey  th^ 
property,  but  on  the  ground  of  nndne  in- 
fluence. 

[I]  The  existence  of  undue  lidlnenoe  Is  a 
question  of  fact,  and  from  its  very  nature, 
like  all  frauduleut  and  vldous  sdiemes,  hides 
Its  features  bdilnd  masks  and  oP^tes  tn 
dark  and  secret  places  and  in  covert  ways, 
and  proof  of  It  must  usually  be  by  drenm- 
stantlal  rather  than  by  direct  testimony. 
Those  drcumstances  may  be  flie  omdltlon 
of  the  testator's  mind,  bis  age,  weakness, 
and  Infirmly,  his  surroundings  and  the  cir- 
cumstances attending  the  necution  of  the 
will,  the  opportunity  tor  the  exertion  of  such 
influence  as  would  trammel  or  destroy  the 
exercise  of  free  agency  in  the  disposition  of 
the  property,  the  words  and  acts  of  testator 
and  beneficiary,  Uie  existence  of  confidential 
relattons  between  them,  and  the  injustice, 
unreasonable  and  unnatural  character,  of 
the  will.  Rollwagon  v.  Rollwagon,  63  N.  7. 
604;  Woodbury  r.  Woodbury,  141  Mass.  329. 
5  N.  EL  275,  56  Am.  ReQ,  470;  Bryant  v. 
Pierce,  05  Wis.  831,  70  N.  W.  297;  In  re 
Barney,  70  Vt  852,  40  AU.  1027;  Marx  t. 
McGlynn,  88  N.  Y.  357;  Smith  t.  Smltti,  60 
Wis.  329, 19  N.  W.  47. 

In  the  case  of  Aahton  t.  Tbompem,  82 
Minn.  26,  18  N.  W.  918,  the  Supreme  Court 


Digitized  by 


HOLT  T.  GUERGUIN 


685 


of  Minnesota  said:  "Upon  Kronnds  of  public 
policy,  or,  as  it  Is  otherwise  expressed,  of 
pablic  atlllty,  equity  exercises  a  salutary 
JnrlsdlctiOQ  in  setting  aside  donations  of 
property  made  to  a  donee  who  stands  In  some 
confidential  or  fiduciary  relation  to  the 
donor."  Snch  relationship  would  not  be 
Boffident,  atandins  alone,  to  render  void  a 
oonv^vnce,  but  irhea  coupled  with  snch 
pcttent  drenmatances  as  the  marked  Infiuence 
■bown  to  have  been  exerted  by  the  benefici- 
ary iB  this  case,  the  (vportunlty  and  tempta- 
tion to  Inflnoioe,  the  unnatural  dlslnherl- 
tance  of  an  afflicted  son,  who  had  been  loyal 
ud  duttfnl,  the  affection  the  i^ed  conple 
pressed  for  him,  their  enfeebled  condition  of 
mind  and  body,  the  officious  ccmtrol  of  the 
prop»t7  ot  the  paroite  by  amtellant,  her 
■Under  of  her  brotber'B  children,  It  Is  ample 
to  sustain  the  verdict  When  the  will  and 
deed  were  executed,  no  old  friend  was  called 
In  as  a  witness,  no  old  1^1  adviser  was  re- 
quasted  to  draw  the  Instruments,  but  the  at- 
torn^ and  the  man  who  witnessed  with  him 
were  strangers  and  In  their  bands  was  left 
the  disposition  of  half  a  mlUitm  dollars 
worth  of  property. 

As  said  by  the  Supreme  Ck)urt  of  Massa- 
chnaettB  In  Woodbury  t.  Woodbury,  141 
Mass.  329,  S  N.  B.  27S,  S5  Am.  Bep.  479:  "It 
la  often  difficult  to  show  by  direct  proof  the 
undue  Influence,  and  direct  evidence  of  the 
actual  exendse  of  snCh  Influence  can  hardly 
be  expected.  Oftentimes  the  means  of  keep- 
ing the  influence  out  of  sight  are  many  and 
easy  of  application,  and  yet  the  result  may 
be  clearly  apparent  Delafield  v.  Parish,  25 
N.  Y.  9.  The  fact  of  the  influence  exerted 
la  more  often  gathered  from  all  the  circum- 
stances surrounding  the  donor,  his  health, 
age,  and  mental  condition,  bow  far  he  was 
dependent  upon  and  subject  to  the  control  of 
the  person  benefited,  the  opportunity  which 
he  had  to  exercise  his  Influence,  and  the  dls- 
I)oaltion  of  the  donor  to  be  subject  to  It  In 
addition,  the  fact  of  Influence  by  the  donee 
over  the  donor  having  been  established,  it  la 
not  necessary  to  show  by  absolute  evidence 
ttiat  this  was  exercised  by  the  donee  at  the 
time  the  gift  was  made.  Undue  influence 
must  be  exercised  In  relation  to  the  gift 
made,  and  not  as  to  other  transactions^  in 
order  to  invalidate  a  gift  thus  obtained. 
But  If  the  jury  And  from  the  evidence  that, 
at  or  about  the  time  when  the  gift  was  made, 
the  allied  donor  was,  In  other  Important 
oarticulars,  so  under  the  Influence  of  the  i>er- 
uon  receiving  the  gift  that  bs  to  them,  he 
was  not  a  free  agent,  but  was  acting  uuder 
undue  infiuence,  the  circumstances  may  be 
such  as  fairly  to  warrant  the  conclusion, 
from  the  absence  of  any  evidence  bearing 
directly  upon  acts  done  when  the  alleged  gift 
was  actually  made,  that  In  relation  to  that 
also  the  same  undue  influence  was  exerted." 
That  doctrine  need  not  be  invoked  In  this 
case,  however,  for  the  suspicious  circum- 


stances followed  the  lives  of  the  aged  couple 
to  the  very  time  of  the  execution  of  the  will, 
deed,  and  other  instruments,  and  cry  out 
against  the  whole  transaction  as  Illegal, 
fraudulrat,  and  unnatural. 

It  Is  Insisted  that  a  moving  cause  for  the 
execution  of  the  instruments  which  stripped 
the  insane  son  of  any  inheritance  in  property 
that  he  bad  devoted  his  life  to  enhantdng  In 
value,  and  robbed  the  minor  grandchildren 
(the  only  <mea»  by  the  way)  of  any  part  in 
the  estate,  was  caused  by  the  hatred  of  the 
aged  couple  to  tbelr  dau^tar-in-law,  but  how 
easy  It  would  have  beoi  to  have  devised  the 
property  so  that  she  could  not  have  reached 
it,  and,  even  if  the  insane  father  had  been 
deprived  of  it,  to  have  Uvea  something  to 
the  minor  granddiUdren.  The  legal  adviser 
and  doubtless  the  appellant  knew  that,  but 
It  was  not  suggested.  According  to  the  testi- 
mony of  the  mother  of  appellees,  the  old 
people  did  not  entertain  any  animosity  to 
her,  but  Invited  her  to  call  on  them,  which 
she  was  not  permitted  to  do  by  appelant 
The  wife  was  evoi  dqtrlved  the  privilege 
of  aedng  h»  husband  by  appellant,  after  he 
was  taken  to  bis  paioits'  home.  After  the 
husband  1^  for  the  asylum,  i&s.  Oueivnln 
was  denied  admittance  to  the  presence  of  her 
parents-in-law;  the  reasoa  ^ven  by  aro^- 
lant  being  that  they  were  aide  and  would  cry. 
The  minor  appdlee,  Carlos  Qnerguln,  was 
his  grandfather's  namesake,  and  had  been 
so  named  by  his  grandmother.  He  was  tlie 
only  grandson,  and  yet  by  the  Instruments 
under  which  appellant  claims  the  property 
be  was  totally  disinherited  and  his  paternity 
and  that  of  his  sister  questioned  by  the  bene- 
ficiary tat  the  instruments,  the  appellant  here- 
in. 

[I]  The  directions  given  by  Charles  O^uer- 
guln  to  his  wife  five  years  or  more  before  the 
disposition  of  the  proi)erty  was  made,  which 
Is  herein  In  controversy,  dearly  show  that 
he  did  not  wteb  to  disinherit  his  son,  but 
wanted  him  to  have  one-half  the  property. 
If  he  desired  to  deprive  his  daughter-in-law 
of  any  interest  In  the  estate,  he  could  have 
done  so  without  depriving  the  son  and  grand- 
children of  all  Interest  in  the  estate.  Those 
directions  anyway  merely  showed  the  state 
of  his  mind  long  before  the  will,  deed,  and 
other  Instruments  were  executed,  and  there 
was  evidence  tending  to  show  that  it  did  not 
exist  In  1910. 

[10]  The  statement  under  the  eighteenth 
assignment  of  error  Is  so  imperfect  and  ob- 
scure that  no  Information  can  be  obtained 
from  It  and  the  assignment  is  overruled. 
The  assignment  in  the  brief  Is  different  from 
that  In  the  record. 

[II]  The  nineteenth  assignment  of  error  is 
overruled.  When  the  case  involving  the  pro- 
bate of  the  will  was  appealed  to  the  district 
court,  that  tribunal  tried  the  cause  de  novo, 
and  had  the  authority  to  probate  the  vrlll  or 
dedare  It  nuU  and  void.  There  1>  no  ruling 
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to  tbe  contrary  in  tbe  cas^  of  Bu<^er  t. 
Walt,  187  S.  W.  383,  cited  by  appellant.  In 
tbat  case  It  was  held  tbat  the  district  court 
could  not.  In  an  ordinal  proceeding,  Interfere 
with  tbe  administration  of  an  estate  In  the 
county  court;  but  it  was  not  held  that  the 
district  court  did  not  have  tbe  authority  to 
try  a  probate  case  appealed  from  the  county 
court,  and  to  render  a  different  Judgment 
from  that  rendered  in  tbe  conn^  court 
Sudi  holding  would  be  In  the  face  of  the 
ConaUtuUon  and  laws  of  the  state.  R.  S. 
1911,  art  1706. 

Tbe  twentieth  and  twenty-flrst  assignments 
of  error  are  not  followed  by  -statements 
casting  any  light  on  them,  and  they  are  over- 
ruled. 

The  owe  of  Salluaa  t.  Gtarda,  1S5  8.  W. 
500,  decided  by  this  court.  Is  inroked  as  be- 
ing applicable  to  tbe  facts  In  tbls  case,  but 
tbe  facts  in  tbat  case  are  not  similar  to  tbe 
fteta  in  this.  The  will  in  tbe  Sallnaa  Case 
was  drawn  by  a  man  wlio  was  an  old  friend 
to  tlie  testatrix,  who  was  well  and  favorably 
known  throughout  Texaa.  and  who  was  whol- 
ly unprejudiced.  The  will  was  in  favor  of 
ber  sons,  who  had  cared  f6r  their  mother  and 
attended  to  her  business,  and  there -was  no 
evidence  of  undue  Influence.  Every  case 
must  be  tested  by  its  peculiar  facts;  and, 
while  the  law  as  expressed  in  the  cited  case 
is  tbe  law  at  all  times,  it  most  have  facta  to 
which  it  can  be  applied.  This  court  has  con- 
sistently thrown  about  the  wills  of  aged 
persons  every  safeguard  and  protection 
vouchsafe  by  law  and  supported  by  facts, 
but  it  cannot  set  aside  a  Judgment  annulling 
a  will,  where  tbe  verdict  upon  which  it  Is 
based  Is  as  well  sustained  as  in  this  case. 

Tbe  Judgment  is  affirmed. 


GLOVER  V.  ALBRECHT,  Dlst  Clerk,  et  al. 

(Court  of  cavil  Appeals  of  Texas.    El  Paao. 
April  10,  1913.    Rehearing  De- 
nied May  8.  1913.) 

1.  MANDAifus  (I  187*)— Review— Dbmubber. 

Id  reriewing  an  order  BUBtaintng  a  general 
demurrer  to  a  petition  for  mandamus,  the  court 
most  be  governed  by  tbe  allegations  of  the  peti- 
tion, and  cannot  consider  special  matters  of  de- 
fense pleaded  by  respondents  In  their  answer. 

[Ed.  Note.— For  other  cases,  see  HandamuB, 
Cent.  Dig.  IS  427-437;  Dec.  Dig.  1  187.*] 

2.  Mandakus  (j  154*)  — Right  to  Whit  — 
Petition. 

Plaintiff  filed  a  i>etftlon  for  mandamus 
against  the  clerk  to  compel  the  issaance  of  ex- 
ecution on  a  judgment,  alleRiog  that  the  Judg- 
ment was  recovered  April  19.  1911,  and  on  the 
next  day  the  judgment  defendant  filed  a  motion 
for  new  trial;  that  the  regular  judge  being  ill 
he  was  imable  to  hold  the  term  of  court,  and 
that  a  special  judge  was  selected,  who  held  the 
court  until  April  23,  1911,  when  the  regular 
judge  died ;  that  by  his  death  the  term  came  to 
an  end,  and  that  hia  successor  did  not  qualify 
until  April  28th  following;  that  defendant's 
motion  tor  a  new  trial  was  not  submitted  to  the 
court  for  decision  prior  to  adjournment  of  the 


court  occasioned  by  tbe  death  of  the  regular 
judge,  and  not  having  been  acted  on  dorinr 
Buch  term,  was  by  operatitm  of  law  ovemiled 
or  waived,  and  that  the  judgment  in  favor  ot 
plaintiff  remained  in  full  force  and  effect :  that 
it  was  not  appealed  from  or  superseded,  and 
tbat  plaintiff  became  entitled  to  an  executitui 
30  days  after  the  adjournment  of  the  term,  and 
that,  more  than  such  time  having  elapsed, 
plaintiff  made  demand  therefor  on  tbe  clerk, 
and  was  refdsed.  Held  that,  ander  the  role 
that  all  reasonable  intendments  in  favor  of  the 
petition  shall  be  indulged  as  against  a  general 
demurrer,  the  allegations  were  sufficient  to  show 
that  no  action  had  ever  been  taken  on  the  mo- 
tion for  a  new  trial,  and  tbat  plaintiff  was  en- 
titled to  his  execution  as  a  matter  of  right. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  gS  296-316 ;  Dec.  Dig.  {  154.*] 

Error  from  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  W.  J.  Glover  a^ialnst  Henry  Al< 
brecbt,  clerk  of  the  district  court  of  Harris 
county,  for  mandamus  to  compel  defendant 
to  issue  an  execution  on  a  Judgment  recovo-- 
ed  by  plaintiff  against  tbe  Houston  Belt  A 
Terminal  Railway  Company.  From  a  Judg- 
ment dismissing  the  suit,  plaintiff  brings 
error.  Reversed  and  remanded. 

See,  also,  149  S.  W.  1182. 

Gibson,  Fenn  ft  Wander,  of  Houston,  for 
plaintiff  in  error.  Andrews,  Ball  ft  Street- 
man,  A.  Ia  Jackson,  and  McDonald  Meacbnm, 
all  of  Houston,  foE  d^^danta  in  aetor. 

HIQGINS,  J.  Plaintiff  In  error  Instituted 
this  suit  In  the  district  court  of  Harris  coun- 
ty, against  Henry  Albrecht,  clerk  of  said 
court,  and  tbe  Houston  Belt  &  Tenninal 
Railway  Company,  his  petition  containing 
the  following  allegations :  That  Albrecht 
was  the  duly  elected,  qualified,  and  acting 
clerk  of  said  court;  that  on  April  19,  1911, 
plaintiff,  upon  a  trial  before  a  Jury,  obtained 
a  verdict  In  the  sum  of  $7,500  against  the 
Houston  Belt  &  Terminal  Railway  Company 
Id  cause  No.  00,189,  entitled  William  J. 
Glover  V.  Houston  Belt  ft  Terminal  Railway 
Company,  In  accordance  with  which  Judg- 
ment upon  said  date  was  accordingly  ren- 
dered In  his  favor;  that  this  Judgment  was 
entered  in  the  minutes  of  said  court  on  April 
19,  1911;  that  on  April  20,  1911,  said  Hous- 
ton Belt  &  Terminal  Railway  Company  filed 
its  .motion  for  a  new  trial  In  said  cause. 
The  Judgment  and  motion  for  new  trial  were 
set  out  in  full  in  the  petition.  It  was  further 
allied  that  the  Judgment  was  rendered  at 
a  regular  term  of  said  court,  which  convened 
on  March  6,  1911,  and  which  term  by  law 
was  permitted  to  continue  for  the  months  of 
March  and  April;  that  on  the  first  Monday 
of  said  March,  tbe  same  being  the  date  pro- 
vided by  law  for  tbe  convening  of  said  term, 
J.  A.  Read  was  duly  elected  by  the  practic- 
ing attorneys  of  tbe  Harris  county  bar  to 
preside  at  said  term  in  the  absence  of  the 
Hon.  William  p.  Hamblen,  who  was  then  and 
there  tbe  duly  elected,  qualified,  and  acting 
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Judge  of  said  conrt,  and  who  was  absent 
by  reason  of  Illness  and  nnable  to  convene 
and  bold  said  tenn  of  court;  ttaat  such  111- 
ness  of  the  regular  Judge  continued  until 
Aiwil  2S.  1911,  upon  which  date  be  departed 
this  Ufe;  ttaat  during  said  lUnesa  the  sold 
term  of  court  continued  to  be  held  from 
Bfardi  «h  until  tbe  22d  day  of  April,  1911. 
by  the  aaid  special  Judg^  J.  A.  Bead,  wbo 
presided  over  the  conrt  and  administered 
the  foncUona  of  said  ofDce  as  spedal  ^udge 
In  the  absence  of  satd  Hamblen,  and  he  car- 
ried on  and  conducted  the  business  of  said 
court  untU  the  22d  day  of  April,  1911. 

Paragrapha  4  and  5  of  aald  petition  read 
as  follows: 

"(4)  Now  your  petitioner  would  further 
show  ttaat  April  23,  1911.  was  Sunday,  and 
ttaat  there  was  oo  court  in  seaalon,  and  that 
at  the  death  of  Judge  W.  P.  Hamblen  the 
said  regular  March  term  of  court,  which  had 
then  and  theretofore  been  carried  on  and 
conducted  by  the  ^>ecial  Judge  presiding 
during  the  Illness  of  said  W.  P.  Hamblen, 
became  and  was  adjourned  by  operation  of 
law,  and  that  said  term  of  court  became  and 
was  at  an  end,  and  that  the  powers  and  au- 
thorities of  said  J.  A  Read  as  such  special 
Judge  expired  at  the  death  of  said  Judge 
W.  P.  Hamblen,  the  regular,  duly  elected, 
and  qualified  Judge  of  said  court,  and  that 
the  regular  March  term,  1911,  which  had 
been  theretofore  conTened,  was  concluded 
and  at  an  end;  that  the  vacancy  in  the  office 
of  district  Judge  of  said  Fifty-Fifth  Judicial 
district  occasioned  by  the  death  of  Judge 
Hamblen  was  not  filled  until  the  28th  day  of 
April,  1911,  by  the  appointment  by  the  Gov- 
■emor  of  Texas  of  William  Masterson,  who 
only  qualified  and  took  the  oath  of  office  on 
the  28th  day  of  April,  1911. 

"(5)  Now  plaintiff  would  further  show 
that  said  formal  motion  for  a  new  trial, 
which  had  been  theretofore  filed  in  said 
court  at  the  regular  March  term  thereof  on 
the  20th  day  of  April.  1911,  as  aforesaid,  in 
«ald  cause  No.  50,189,  styled  as  aforesaid, 
was  not  submitted  to  the  conrt  for  decision 
prior  to  said  adjournment  of  court  occaslon- 
-ed  by  the  death  of  Judge  Hamblen,  not  hav- 
ing been  acted  upon  during  the  term  of  court 
at  which  the  same  had  been  filed,  was  by 
operation  of  law  overruled  or  waived,  and 
became  and  was  without  further  force  or 
«frect.  and  that  the  judgment  theretofore 
rendered  in  said  cause  on  the  19th  day  of 
April,  1911,  in  favor  of  WilUam  J.  Glover 
against  the  Houston  Belt  ft  Terminal  Rail- 
way Company  became  and  was  final  and  in 
full  force  and  effect" 

It  was  further  alleged  that  the  Judgment 
tendered  in  said  cause  No.  60,189  was  not 
iMnKftled  from  by  the  defendant  Uierein, 
war  in  any  manner  superseded,  and  that  tlie 
plaintiff  became  and  waa  entitled  to  liave  an 
encation  Issued  upon  aaid  Judgment  30  days 
aftor  the  adjonnunent  of  said  term  of  court 


at  which  the  same  was  rendered;  that  more 
than  80  days  had  efiipsed  since  the  adjoum- 
ment  of  said  term;  that  the  defendant  in 
said  jndi^nent  had  not  paid  or  satisfied  the 
same  or  any  part  thereof,  and  plaintiflF  had 
made  due  demand  In  writing  on  June  28, 
1911,  to  tiie  defendant,  Albrecht,  <Aetk  as 
aforesaid,  for  the  issuance -of  an  execntion 
upon  said  Jndgmoit  to  enforce  the  collection 
thereof,  and  that  said  Albrecht  had  refused 
and  still  refuses  to  Issue  mch  execntion. 
thus  defeating  plaintiff  In  the  collection 
thereof,  and  was  thus  withholding  from  him 
the  due  and  lawful  process  of  the  law  to 
which  be  was  entitled  to  enforce  such  col- 
lection. Albrecht  being  a  party  at  Interest 
and  disqualified  to  act  in  the  cause,  the  ap- 
pointment of  a  special  derk  was  prayed, 
and  upon  trial  it  was  prayed  ttiat  a  writ  of 
mandanras  issue  to  the  said  cleA  Erecting 
taim  to 'Issue  a  writ  of  execution  upon  the 
said  Judgment  rendered  In  oiuse  No.  80^189 
to  enforce  its  collection. 

[1]  Upon  hearing  a  general  demurrer  to 
the  petition  was  sustained;  and,  the  plain- 
tiff declining  to  amoid,  the  snit  waa  dismiss- 
ed. In  so  AcAng  we  think  tiie  trial  court 
erred.  In  determining  the  correctness  of 
his  action  In  this  matter,  we  must  be  govern- 
ed by  the  allegations  contained  In  the  petl- 
tioQ,  and  cannot  take  into  consideration  the 
spec^l  matters  of  defense  pleaded  by  the  re- 
spondents in  their  answer.  These  are  mat- 
ters In  avoidance  of  the  facts  alleged  in  the 
petition,  and  can  only  he  considered  after 
a  hearing  upon  the  merits  and  proof  of  the 
facts  therein  all^^  has  been  adduced. 
These  special  matters  of  defense  were  pre- 
sented to  this  court  upon  a  motion  to  dis- 
miss the  appeal,  and  it  was  there  held  that 
they  affect  the  question  of  whether  or  not 
the  mandamus  should  or  should  not  be  grant- 
ed. And  it  is,  of  conrse,  manifest  that  they 
cannot  be  considered  In  determining  the  suffi- 
ciency of  the  petition,  since  the  petition  u[>on 
its  face  does  not  disclose  the  existence  of 
those  facts. 

[2]  The  fourth  aUegation  of  the  plaintiff's 
petition  contains  an  averment  of  a  legal  con- 
clusion to  the  effect  that  the  death  of  Jndge 
Hamblen, by  operation  of  law  adjourned  said 
term  of  court,  and  that  the  power  and  au- 
thority of  Judge  Read  to  act  In  bis  place  and 
stead  thereby  terminated.  It  Is  nnnecessary 
for  us  to  pass  upon  the  correctness  of  this 
legal  conclusion,  since  the  petition  alleges 
that  the  motion  for  a  new  trial  was  not  sub- 
mitted to  the  court  fer  a  decision  prior  to 
the  adjournment  occasioned  by  the  death  of 
Jndge  Hamblen,  and  not  havii^  been  acted 
upon  during  the  term  of  court  to  which  the 
same  was  filed  was  thereby  overruled  or 
waived,  and  the  Judgment  rendered  in  the 
cause  became  final. 

Indulging  all  reasonable  Intendments  in 
fhvor  of  the  sufficiency  of  a  petition  as 
against  a  general  demurrer,  it  must  be  held 
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that  the  allegations  contained  In  this  petition 
were  sufficient  to  show  that  no  action  had 
ever  been  had  upon  any  motion  for  a  new 
trial  filed  In  the  cause,  and  that  no  order  had 
been  entered  granting  a  new  trial  and  setting 
aside  the  Judgment  theretofore  rendered; 
and,  In  the  absence  of  any  such  order,  appel- 
lant was  entitled  to  his  e»cntion  as  a  matter 
of  right 

For  the  reasons  Indicated,  the  Judgment  of 
the  lower  court  is  rer^sed,  and  the  caose 
remanded  f6r  a  trial  upon  its  merits. 


PARKER  T.  OLAT  BOBXMBON  &  CO.  et  aL 
(Court  of  Catil  Appeals  of  Texas.    El  Paso. 
April  24.  1913.) 

1.  Venub  (I  82*)— Placb  of  Surr-DoiDOTM 

— PEBSONAL  PBIVII.BQE. 

The  right  to  be  sued  in  the  couDty  of  one's 
domicile  Ib  a  oersonai  privilege,  and  does  not 
affect  the  Jarisdictioa  of  the  court  to  render 
Judgment  it  It  bag  jurisdiction  over  the  subject- 
matter. 

[Bd.  Note.— For  other  eases,  see  Venue,  Cent 
Dig.  li  47-60;  Dec  Dig.  i  82.*] 

2.  Vkncts  (I  Placi:  of  Suit— Suit  in 
Wbono  Cottntt— Objection— Method. 

The  privll^e  to  be  sued  in  the  county  of 
defendanri  domicile  cannot  be  raised  hj  general 
demurrer,  though  the  fact  that  the  court  has 
no  Jurisdiction  over  defendant's  person  appears 
OQ  the  face  of  the  petition,  but  the  question 
must  be  raised  by  a  plea  of  privilege  verified 
bj  affidavit 

[Ed.  Note.— For  other  cases,  see  Tenne,  Cent 
Dig.  H  47-60 ;   Dec.  Dig.  {  32.*] 

Appeal  from  District  Court,  Brewster  Coun- 
ty;  A.  M.  Walthall,  Jndge. 

Action  by  Joe  Parker  against  Clay  Robin- 
son &  Co.  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

J.  D.  Martin,  of  Alpine,  for  appellant 
J.  C.  Brooke  and  W.  Van  Sickle,  both  of 
Alpine,  and  Cappe,  Cantey,  Hanger  &  Short 
and  Darid  B.  Trammell,  all  of  Ft  Worth,  for 

appellees. 

HIGGINS,  J.  Appellant  instituted  this 
salt  In  the  district  court  of  Brewster  conu- 
ty  against  W.  F.  McOaugby,  a  resident  of 
Brewster  county,  and  Clay  Robinson  &  Co., 
a  coriioratfon,  domiciled  in  Tarrant  county, 
upon  a  draft  drawn  by  McGaughy  In  the  sum 
of  12,539  to  the  order  of  appellant  upon  Clay 
Robinson  &  Co.,  drawee,  dated  April  26, 1912. 
Clay  Robinson  &  Co.  filed  a  plea  to  the  Juris- 
diction of  the  court  over  Its  person,  claim- 
ing Its  privilege  of  being  sued  in  the  county 
of  Its  residence,  and,  subject  to  such  plea, 
filed  an  answer  consisting  of  a  general  de- 
murrer and  certain  special  exceptions  to  the 
form  of  the  plaintUTs  petition,  a  general  de- 
nial, and  specially  pleaded  other  facts  in 
bar  of  the  action.  On  September  16,  1912, 
an  order  was  entered  reciting  that  on  that 
date  the  plea  of  privilege  of  Clay  Robinson 


ft  Co.  came  on  to  be  considered  by  the  court, 
and  it  appearing  to  the  court  that  au  Issue 
of  fact  was  raised  by  the  pleadings  as  to 
the  agency  relation  of  McGangby  to  Clay 
Robinson  &  Co.  and  of  the  liability  of  said 
last-named  defendant,  and  it  further  api>ear-' 
lug  that  the  plaintiff  had  demanded  a  trial 
by  Jury  upon  such  Issues  of  fact  the  court 
therefore  decHoed  to  hear  erldence  in  sup- 
port of  the  plea  of  privilege,  and  It  was 
therefore  ordered  that  the  plea  be  oYemiled, 
and  the  same  be  submitted  to  a  Jury  to  be 
thereafter  Impaneled  in  the  cause  to  hear 
and  determine  the  plea.  This  order  is  pe- 
culiar, as  It  first  states  that  It  overrules  the 
plea  of  privilege,  and  follows  it  up  imme- 
diately by  ordering  that  the  trial  of  the  Is- 
sues raised  by  the  plea  be  submitted  to  a 
Jury  for  determination.  These  orders  are 
contradictory,  and,  considering  the  order  In 
its  entirety,  we  think  the  proper  coustnic- 
tlon  to  be  placed  thereon  is  that  it  was 
merely  the  entry  of  record  of  the  court's 
opinion  that  an  Issue  of  fact  was  raised 
which  the  court  considered  should  be  sub- 
mitted to  a  Jury  and  that  he  should  refuse 
to  hear  evidence  thereon.  This  Is  the  con- 
struction of  the  order  placed  thereon  by  ap- 
pellees, and  we  think  It  correct  Thereafter, 
on  September  21st  the  Judgment  was  enter- 
ed from  which  this  appeal  is  prosecuted. 
This  Judgment  recites  that  the  general  de- 
murrer and  special  exceptions  of  Clay  Rob- 
inson ft  Co.  to  plaintiff's  second  amended 
original  petition  came  on  to  he  heard,  said 
Clay  Robinson  &  Co.  at  the  same  time  not 
waiving  but  insisting  upon  and  urging  Its 
plea  of  privilege;  that  after  hearing  the 
general  demurrer  and  special  exceptions,  the 
court  was  of  the  opinion  that  the  special 
exceptions  should  be  overruled,  but  that 
Clay  Boblnson  &  Co.*s  general  demurrer  as 
applied  to  plaintiff's  right  to  sue  it  In  Brew- 
ster county  should  be  sustained,  which  gen- 
eral demurrer  the  court  had  considered  In 
connection  with  the  plea  of  privilege.  It 
was  further  recited  that  the  court  was  of 
the  opinion  that  It  was  apparent  upon  the 
face  of  plaintifTs  petition  that  same  did  not 
show  any  Joint  liability  on  the  pari  of  Mc- 
Gaughy  and  Clay  Robinson  &  Co.  so  as  to 
authorize  the  latter  to  be  sued  out  of  the 
county  of  its  domicile,  and  that  it  did  not 
maintain  any  office  in  Brewster  county,  and 
that  none  of  the  ezfieptlons  existed  which 
would  authorize  the  snit  to  be  brought  out 
of  the  county  of  said  defendant's  residence 
were  shown  by  any  of  plaintiffs  allegations 
in  his  petition.  It  was  therefore  ordered  and 
adjudged  by  the  court  that  Clay  Boblnson 
&  Co. '8  special  exceptions  be  overruled,  bat 
that  the  general  demurrer  of  Clay  Robin- 
son ft  Co.  to  the  petition  of  plaintiff  as  ap- 
plied to  Its  right  to  be  sued  within  the  coun- 
ty of  Its  domicile  be  sustained,  and  It  was 
therefore  ordered  that  the  suit  be  traasfw- 
red  to  Tarrant  county.    In  this  same  Judg- 
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medt  a  general  demarrer  of  BfcOangby  was 
Bostalned  and  tbe  suit  dlsmlosed  aa  to  Mc- 
Ganghy. 

[1]  The  right  to  be  sued  In  tbe  oonnty  of 
one's  domicile  la  a  perumal  privilege,  and 
doea  not  affect  the  authority  of  the  coort  to 
render  Judgment  in  the  cause  If  It  has  Jn- 
rladlctlon  over  the  sabjectmatter. 

[2]  In  order  to  claim  the  privilege,  ,it 
mnst  be  done  by  a  plea  of  privilege  In  the 
form  prescribed  by  law  and  verified  affi- 
davit. It  la  unnecessary  to  cite  authorities 
in  Buiq;iort  this  view.  There  are  also  de- 
cisions which  hold  that,  where  the  petition 
upon  its  tece  discloses  that  tbe  court  has  no 
Jurisdiction  over  the  person  of  the  defend- 
ant, the  auestion  of  venue  may  be  raised 
and  the  right  preserved  by  a  special  en;ep- 
tlon  addressed  to  the  petition.  We  know  of 
no  authority  which  permits  the  privilege  to 
be  claimed  in  any  other  way,  and  It  has 
been  expressly  decided  Oiat  a  general  demur- 
rer to  the  petition  1b  not  sufficient'  Mc- 
Kie  T.  Slmpldns,  1  White  &  W.  Olv.  Gaa.  Gt 
AiqpL  I  279.  The  petition  upon  ita  face  may 
have  affirmatively  disclosed  that  do  ex- 
ception existed  antlioriBing  the  suit  against 
Clay  BoUnson  ft  Go.  to  be  flled  In  Brewster 
county,  but  thla  would  not  have  affected  the 
authority  of  the  coort  to  proceed  to  final 
Judgment  unless  the  privily  to  be  sued 
in  Tarrant  county  was  aaaerted  proper 
plea. or  special  exception  seasonably  filed.  A 
general  demurrer  In  no  wise  relates  to  or 
raises  that  guesUim. 

Vor  the  reasons  Indicated,  the  Judgment 
of  the  lower  court  la.  in  all  respects  reversed 
and  remanded. 

McKENZlE!,  J.,  did  not  sit  in  this  case. 


BAINEB  et  aL  V.  DUBRILL. 

(Govrt  of  Glvil  Appeals  of  Texas.  San  Antonio. 
April  16,  1913.    Keheariog  Denied  ' 
May  14.  1913.) 

L  PuBuc  Lands  (i  172*)  —  Awabd  to  Ik- 
FANTS— VAUorrr. 

An  award  of  pabllc  lands  to  a  minor  is  In- 
vaUd. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  II  628-543 ;  Dec.  Dig.  1 172.*] 

2.  Infants  (5  11*)— Removal  of  Disabiu- 

TIES— JUHISDICnON  OF  CoURT. 

Under  Rev.  Civ.  Sl  1911,  art  6947.  pro- 
vidlns  that  proceedingB  for  the  removal  of  the 
disability  of  infancy  must  be  In  the  county 
where  tbe  minor  resides,  an  order  removing  dis- 
ability of  minority  is  void  where  it  appears  on 
the  face  of  tbe  proceeding  that  the  minor  did 
not  reside  in  the  county. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  I  12;  Dec.  Dig.  |  11*] 

8.  PtTBUc  Lands  d  172*)— Invalid  Awabds 

— Cancellation. 

A  cancellation  of  a  void  award  of  public 
lands  to  a  minor  is  not  necessary  to  a  subse- 
quent award  of  the  land  to  an  adnit 

rSd.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {|  623-643;  Dec.  Dig.  |  172.*] 


4.  Public  Lands  (|  172*)— Awabd  to  In- 
fants—Subsequent Awabd  to  Adult. 
The  removal-  by  the  district  court  of  tbe 
disability  of  infancy  of  one  to  whom  public 
land  had  been  prevlouslv  awarded  does  not 
avoid  an  award  to  an  adult  made  subeequent  to 
the  award  to  the  minor  and  prior  to  the  re- 
moval of  disability. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Gent  Dig.  H  623-643;  Dec.  Dig.  }  172.*] 
6.  Public  Lands  (|  172*)—Actions— Limita- 
tions. 

Eev.  Civ.  St  1911,  art  6468,  requiring 

[>er80Q8  claiming  the  right  to  purchase  public 
anda  to  sue  therefor  within  one  year  after  the 
date  of  the  award,  does  not  apply  to  a  void  sale, 
but  to  a  sale  voidable  for  some  irregularity,  and 
no  length  of  time  can  legalize  a  void  award. 

[Ed.  Note.— For  other  case  Public  Lands, 
Gent  Dig.  ||  523-543 ;  Dec.  Dig.  J  172.*] 

Appeal  from  District  Court,  Culberson 
County;  James  R.  Harper,  Judge. 

Action  by  Pansy  DarrlU  against  Flora  E. 
Balner  and  another.  From  a  Judgment  tor 
plaintiff,  defraidants  appeaL  Reversed  and 
rendered. 

Jones  ft  Jones,  of  BI  Paso,  for  app^ants. 
Joe  Irby,  of  Van  Horn,  and  OUlett,  Hudspeth 
ft  Dale,  of  El  Paso,  for  appellee. 

FLX,  G.  J.  This  Is  an  action  of  trespass 
to  try  title  to  sections  3, 10, 18, 19,  20.  and  21, 
block  63,  free  school  lands  tn  Culberson  coun- 
ty, instituted  by  appellee  against  Flora  B. 
Bainer  and  her  huduind,  J.  B.  Balner,  appel- 
lants,  who  flled  a  g^ieral  demurrer,  general 
denial,  plea  of  not  guilty,  and  a  special  plea 
alleging  that  appellee  was  setting  up  a  claim 
to  the  land  by  reason  of  certain  applica- 
tions to  purchase  the  same  from  the  state  of 
Texas,  and  which  were  alleged  to  be  void. 
The  cause  was  tried  by  Jury  and  a  verdict 
was  instructed  for  appellee,  upon  which  was 
rendered  the  Judgment  from  which  this  ap- 
peal was  perfected. 

The  evidence  shows  that  ajKiellee  applied 
to  purchase  tbe  lands  in  controversy  on  Jan- 
uary 13,  1911,  In  the  manner  prescribed  by 
statute,  gave  tbe  required  obligations,  and 
made  the  statutory  oath,  a  part  of  which 
was  that  she  was  over  21  years  of  age.  She 
was  only  19  years  old,  and  relied  on  her  dls- 
abllities  having  been  removed  to  entitle  her 
to  an  award  of  the  lands.  The  lands  were 
awarded  her  by  the  Commissioner  of  the 
Oeneral  Land  Office.  Appellant  Flora  D. 
Balner  made  valid  applications  and  tiie  nec- 
essary affidavits,  and  gave  tbe  statutory  ob- 
ligations, and  the  land  was  awarded  to  her. 
Appellee  was  a  resident  of  Culberson  coun- 
ty, but  on  January  13,  1911,  the  day  on 
which  tbe  land  was  awarded  to  her,  a  Judg- 
ment removing  her  disabilities  was  entered 
by  the  district  court  of  Travis  county.  In 
that  Judgment  it  was  recited  that  app^ee 
was  a  minor,  oY&e  19  years  of  age,  that  her 
father  was  living  and  had  waived  isBuance  of 
a  certified  copy  of  the  minor's  petition,  and 
had  accepted  service  and  was  personally 
present,  and  that  appellee  was  "residing 
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temporarily  in  Trarle  coanty."  Afterwards, 
on  July  4,  1911,  a  judgment  removing  appel- 
lee's disabilities  as  a  minor  was  rendered  In 
Culberson  county  wbere  appellee  resided. 

The  first  assignment  of  error  Is  based  on 
tbe  assumption  tbat  the  record  shows  that 
the  award  made  by  tbe  Land  Commissioner 
to  appellee  was  canceled  by  that  officer,  but 
tbere  Is  nothing  in  the  bills  of  exceptions  on 
which  the  assignment  must  rest  that  shows 
a  cancellation.  It  Is  true  that  appellants  ob- 
jected to  the  Introduction  In  evidence  of  the 
different  applications,  obligations,  and  affida- 
vits of  appellee  on  the  ground  that  the  ob- 
ligations showed  on  their  face  that  it  had 
been  canceled  by  the  Land  Commissioner,  but 
the  copies  of  the  obligations  fall  to  show  any 
such  cancellation,  on  their  face  or  anywhere 
else,  of  the  award  of  the  land  to  appellee. 
Nowhere  In  the  record  does  such  cancella- 
tion appear.  The  assignment  of  error  is 
therefore  overruled. 

[1]  The  second  assignment  Is  that  the  court 
erred  in  Instructing  a  verdict  for  appellee 
because  the  undisputed  evidence  showed  that 
plaintiff  was  a  minor  when  she  applied  for 
the  sections  of  land,  and  tbe  same  was 
awarded  to  her  by  the  Land  Commissioner. 
The  assignment  is  well  tafcei.  Appellee  was 
only  19  years  old  at  the  time  she  applied  to 
purchase  the  land  In  controversy,  and  stated 
that  she  depraded  upon  the  judgment  of  the 
district  court,  hereinbefore  described,  to  re-, 
move  her  disabilities  as  a  minor.  In  order 
that  she  might  purchase  the  land.  This  was 
done  to  meet  decisions  of  tbe  Supreme  Court 
and  Courts  of  Civil  Appeals,  which  hold  that 
an  award  of  pubUc  lands  to  a  minor  is  in- 
valid. Walker  v.  Rogan,  93  Tex.  248,  54  S. 
W.  1018 ;  Adams  v.  King,  28  Tex.  Civ.  App. 
17,  06  S.  W.  484 ;  Baldwin  v.  Salgado,  136  S. 
W.  608.  In  tbe  decisions  cited  It  was  held 
that  a  sale  of  school  lands  to  a  minor  was 
null  and  void,  although  the  same  Court  of 
Civil  Appeals  came  to  a  directly  opposite 
conclusion.  White  t.  Watson,  84  Tex.  Civ. 
App.  168,  78  S.  W.  237.  The  Supreme  Court 
has  nevOT  questioned  the  dted  case  of  Walk- 
er T.  Rogan,  but  has  cited  It  with  approval. 
Walker  r.  Flnley,  94  Tex.  14S,  S8  S.  W.  941. 

[2]  This  ruling  of  the  Supreme  Court  was 
recognized  by  appellee  as  an  obstacle  to  her 
purchase  of  the  land,  and  she  sought  to  re- 
move it  by  having  her  disability  of  minority 
removed.  To  accomplish  that  object,  howev- 
er, she  did  not  present  her  bill  or  petition  to 
the  district  court  of  tbe  coimty  where  she  re- 
sided, as  provided  in  article  6947,  R.  S.  1911, 
but  went  to  Austin  and  filed  her  petition,  and 
obtained  a  Judgment  removing  her  disabili- 
ties as  a  minor.  She  afterwards  sought  a 
mandamua  against  the  Lsnd  Commisslouer 
and  the  Supreme  Court  held:  "It  appears 
from  tbe  Judgment  of  the  district  court  of 
Travis  county,  purporting  to  remove  the  dis- 
abilities of  relator,  that  she  was  not  a  res- 
ident of  tbe  county  of  Travla  within  the 
meaning  of  the  8tatat&    Her  an>Uefttion 


shows  that  she  came  to  Travis  county  for  tbe 
purpose  of  getting  her  disabilities  removed, 
and  that  she  Intended  as  soon  as  she  accom- 
plished that  purpose  to  return  to  El  Paso 
county.  The  court  recites  In  its  order  that 
she  is  temporarily  a  resident  of  Travis  coun- 
ty. The  statute  provides  that  the  proceeding 
must  be  had  In  the  county  where  the  minor 
resides,  and,  it  appearing  ui>on  the  face  of 
the  proceeding  that  she  did  not  reside  in 
Travis  county,  the  order  is  void.  Cunning- 
ham V.  Roblsou,  136  S.  W.  441.  Being  a  mi- 
nor, the  relator  Is  not  qualified  to  purchase 
the  land."  DurrlU  v.  Robison,  138  S.  W.  107. 

[S,  4]  The  awards  of  the  lands  to  appellee 
at  a  time  before  her  disabilities  were  remov- 
ed were  uulUtlee,  and  no  cancellation  was 
necessary  or  appropriate,  and,  tbe  subse- 
quent award  to  Flora  E.  Ralner  being  made 
in  all  respects  according  to  law,  tiie  lands  In 
controversy  became  her  property,  and  the 
removal  of  the  disabilities  of  appellee  by  the 
district  court  of  her  county  after  the  awards 
to  appellants  would  not  avoid  those  awards 
and  vitalize  and  legalize  the  awards  made  to 
appellee. 

[5]  It  Is  provided  by  the  law  of  UMB  (ar- 
ticle 5458,  R,  S.  1911)  that  "all  persons  claim- 
ing tbe  right  to  purchase  or  lease  any  pub- 
lic free  8<4iool  lands,  or  any  lands  bel<msinc 
to  the  State  Univer^tf.  or  either  of  the 
State  Asylnma,  which  have  beoa  beretoftor^ 
or  which  may  be  hereafter,  sold  or  leased  to 
any  other  person  andw  any  provision  of 
the  law  authorizing  the  sale  in:  lease  of  any 
of  said  lands,  ebaU  bring  his  suit  tboefbr 
within  one  year  after  the  date  of  the  a-ward 
of  such  sale  or  leaser  and  not  Oiereafta." 
That  statute  was  not  available  to  ap{>eUee^ 
for  tbe  reason  that  the  land  was  not  sold  CD 
her  vnder  the  provisions  of  any  law,  bnt  in 
defiance  of  the  law  which  requires  that  the 
land  be  sold  to  parties  capable  of  contracting, 
and  not  to  minors.  It  has  no  reference  to  a 
void  sale  like  that  in  this  case,  but  to  those 
voidable  on  account  ot  some  irregularity.  It 
is  the  same  as  though  no  award  had  beoi 
made,  and  no  length  of  time  could  legalize 
it  Appellants  were  in  possession  of  the 
land,  their  claim  had  been  recognized  by  the 
Land  Commissioner,  aud,  although  the  award 
to  appellee  was  not  shown  to  have  been  can- 
celed, still  she  clearly  showed  by  her  testi- 
mony that  the  Land  Commissioner  had  re- 
ceded from  bis  award.  It  was  only  through 
the  fraud  of  appellee  In  swearing  that  she 
was  21  years  of  age  that  the  award  was  ob- 
tained. She  swore:  "After  the  question  came 
up  as  to  my  minority,  the  Commisslouer  ad- 
vised me  that  tbe  proceedings  at  Austin  were 
void,  end  that  he  would  give  me  16  days 
to  make  a  showing;  something  like  that.  I 
was  not  a  minor;  I  was  19  and  past,  and, 
after  having  my  disabilities  removed,  that 
made  me  21.  The  disabllltlee  I  am  talking 
about  are  the  ones  X  had  removed  at  Austin. 
I  went  there  tor  the  purpose  of  having  my 
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disabilities  removed;  that  is  at  Austin.  At 
that  time  I  said  I  was  19  past  They  wrote 
me  that  they  didn't  think  I  had  had  my 
disabilities  properly  removed,  or  they  didn't 
think  it  was  right,  and  bo  I  came  back  here 
and  had  them  removed.  I  disremember  who 
wrote  me  that.  I  disremember  whether  It 
was  the  Commissioner  of  the  General  Land 
Office  or  not  I  disremember  whether  It  was 
before  I  attempted  to  file  the  mandamus  suit 
in  the  Supreme  Court  *  •  «  i  disre- 
member whether  It  was  In  June  when  they 
passed  on  my  case  In  Austin ;  bnt  it  was  in 
July  when  I  had  my  dlsabllltiea  removed 
here.  E.  R.  Pettigo  was  my  counsel  In  Aus- 
tin and  represented  me  there.  The  applica- 
tion be  filed  for  me  involved  this  same  land. 
Tlie  application  was  for  p^mlssion  to  sue 
out  a  writ  of  mandamus  in  the  Supr^e 
Court  And  that  was  the  same  land  involv- 
ed in  this  suit"  The  land  was  awarded  to 
appdlants  before  the  second  attempt  to  re- 
move disabilities  was  made  in  July,  1911. 
AppeUee  filed  this  suit  on  April  11,  1912. 
and  on  July  8,  1912,  the  first  amended  orig- 
inal answer  was  filed  by  appellant  Tliat 
was  at  the  appearance  term  of  the  court  for 
the  cause.  The  land  was  awarded  to  appel- 
lant Flora  S.  Balnw  by  the  Land  Commis- 
sioner more  than  a  year  before  this  suit  was 
Instituted,  and  under  the  terms  of  articles 
5458  and  6469,  B.  S.  Idll,  if  any  one  Is  bar- 
red by  llndtatioDS,  a]n>ellee  seous  to  be  the 
one.  Appellee  was  seeing  to  recover  the 
land,  and  she  fftlled  to  bring  hee  "suit  there- 
for within  one  year  after  the  date  of  the 
award  of  such  sale,"  and  the  failure  to  bring 
It  was  condwdve  against  her.  The  burden 
was  on  bar  to  establish  h«  suit,  and.  If  she 
tailed  to  comply  with  the  reaulr^oits  of 
tbe  srticlefl  cited,  sh^  and  not  the  appel- 
lants, mast  be  held  accountable. 

The  fads  are  anttrent  and  uncontradict- 
ed, and  the  Judgment  will  be  reversed,  and 
Judgment  ben  rmdered  that  appellee^  Pan- 
sy Dnrrtll,  ta3u  nothing  by  her  suit,  and 
pay  all  costs  of  this  court  and  tbe  lower 
court  In  this  behalf  expended. 


POSBNBTB  T.  LONO  et  ux. 

(Court  of  CMl  Appeals  of  Toas.   El  Paso. 
April  24,  1913.   BeheariDg  Denied 
May  16, 1913.) 

1.  Dauaoes  (S  208*)— Personal  Injitbie&- 
Masbikd  Women  —  Douestio  Duties  —  Evi- 
dence. 

Where,  In  an  action  for  injuries  to  a  wife, 
she  testified  that  she  had  been  unable,  subse- 
quent to  the  accideDt,  to  perform  her  houae- 
woffc,  because  she  was  unable  to  stand  on  one 
of  her  legs,  which  had  been  injured,  and  her 
husband  testified  that  prior  to  tbe  accident  she 
had  always  done  all  tbe  household  labor,  and 
while  he  eonU  not  fix  any  value  for  her  loss  of 
rime  it  was  nevertheless  valuable  to  faim,  and 
that  she  had  not  been  nble  to  do  any  work  since 
the  accident,  the  court  was  justified  in  submit- 


ting  to  the  jniT  Ha  damage  sastalned  by  her 
imiDility  to  perform  her  household  duties,  pres- 
ent and  future. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  »  64,  04,  68,  132,  144,  140,  206,  m 
533,  534;  l5ec.  Dig.  {  208.*]  -* 

2.  Husband  and  Wife  ({  260*)— Injuries  to 
Wife  —  Right  to  Dauaoes  —  Communiiy 

PBOPEKTT— SlNGLB  YEBDICT. 

Since  the  damages  sustained  by  husband 
and  wife  for  personal  injuries  to  the  wife  are 
community  property,  it  was  no  objection,  in  a 
suit  by  both  to  recover  damages,  that  the  ver- 
dict made  a  single  allowance  for  both. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  912 ;  Dec  Dig.  |  260.*] 

8.  Appeal  and  Bbbob  ^  1048*)— Habulbss 

Ebbob— Rulings  on  Evidence. 

In  an  action  for  injuries,  the  fact  that  tbe 
court  allowed  plaintiff  to  answer  in  the  affirma- 
tive a  leading  question  as  to  whether  a  physi- 
cian still  conttnaed  to  see  plaintiff  was  not 
ground  for  reversal,  under  Court  of  Appeals 
rule  62a  (149  S.  W.  z),  not  being  either  calculat- 
ed to  cause,  or  to  have  probably  caused,  the 
rendition  of  an  improper  Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  M  4140-^46,  4161,  4158- 
4160;  Dec.  Dig.  lf«8.*] 

^  Municipal   Cobfoeations    (|   T05*)  — 
Steeets  —  Automobile  Acgidbht  —  Con- 

TBIBUTOBT  NBQLIOENCE. 

Plaintiff  walked  into  a  city  street  beside  a 
car  track,  waiting  for  an  approaching  car,  and 
stood  looking  toward  the  direction  from  which 
a  car  would  approach,  when  she  was  struck  by 
an  automobile  approaching  from  the  opposite 
direction^  going  on  the  wrong  side  of  the  street, 
in  violation  of  a  city  ordinance  and  recognized 
rules  of  the  road.  EeH,  that  plaintiff  was  not 
negligent,  as  a  matter  of  law,  in  not  having 
looked  and  listened  for  the  approaching  automo- 
bile. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1615-1617;  Dec. 
Dig.  I  705.*j 

Aiveal  from  XHstrict  Court;  BU  Paso  Coun- 
ty;  A.  M.  Walthall,  Judge. 

Actkm  by  WaAey  A.  Long  and  wife  against 
Ifax  Posoier.   Judgment  for  plaintUTs,  and 

defendant  appeals.  Affirmed, 

8.  P.  Welslger,  of  £1  Paso,  for  appellant 
Stanton  A  Weeks,  of  El  Paso,  for  appellees. 

HIGGINS,  J.  This  was  an  action  by  Wes- 
ley A.  long  and  wife,  Katie  Long,  against 
Max  Posener  for  damages  arising  from  per- 
sonal Injuries  Inflicted  upon  Katie  T^ng  by 
reason  of  a  collision  with  an  automobile 
driven  by  the  defendant  Posener.  At  the 
time  of  the  accident  Mrs.  Long  was  standing 
at  the  intersection  of  Myrtle  avenue  and 
Willow  street,  in  the  city  of  El  Paso,  for 
the  purpose  of  taking  passage  on  an  east- 
bound  street  car.  She  was  standing  on  the 
south  side  of  the  street  car  track,  near  the 
rail,  and  was  In  a  proper  position  for  tak- 
ing passage  upon  the  car.  Posener  was  driv- 
ing an  automobile  on  Myrtle  avenue,  going  In 
a  westerly  direction,  on  the  left  and  south 
side  of  the  street  and  drove  his  automobile 
against  the  said  plaintiff,  causing  injuries 
to  her  left  side,  hip.  and  leg,  and  It  was  also 
averred  that  her  right  leg  was  bruised  and 
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lacerateil,  and  that  she  had  become  a  ertp* 
pie  for  life. 

We  find  Uiat  the  said  Katie  Long  was  in- 
jured tbroui^h  the  n^llgence  of  the  appel- 
lant, without  any  contributory  negligence  on 
her  part,  and  by  reason  of  her  injuries  the 
plaintiffs  bare  been  damaged  in  the  sum  of 
93,000,  the  amount  of  the  Judgment. 

The  evidence  fails  to  disclose  any  injuries 
to  the  right  side  of  the  plaintiff  Katie  Long, 
and  it  is  contended  the  verdict  Is  unsupport- 
ed by  the  evidence  in  this:  That  at  the  time 
of  the  accident  she  was  standing  In  the  street, 
facing  In  a  northwesterly  direction,  with 
her  right  side  in  a  norUieasterly  direction, 
from  which  latter  direction  the  app^ant 
EKHwacbed  her ;  that  her  Injuries  all  appear 
to  have  been  Inflicted  on  her  left  side,  which 
was  in  an  opposite  direction  from  that  in 
which  she  was  approached  by  appellant; 
and  that  It  was  therefore  a  phy^cal  impos- 
sibility for  said  injuries  on  the  left  side  to 
have  been  infljcted  by  the  automobile. 

This  assignment  must  be  overruled.  Ap- 
pellant's contention  is  founded  upon  the  false 
premise  that  the  evidence  discloses  she  was 
fltan^ng  facing  In  a  northwesterly  direction 
when  the  automobile  struck  her;  whereas 
it  appears  from  the  evidence  that  Just  before 
the  car  struck  her  some  one  shouted  to  her, 
and  the  Jury  was  warranted  in  finding  that 
when  her  attention  was  thus  attracted  to  the 
approaching  automobHe  she  turned  abrupt- 
ly, and  was  thereby  struck  on  her  left  side. 

[1]  The  court,  in  bis  charge,  instructed  the 
Jury  that  if  they  bdleved  from  the  evidence 
Mrs.  Long's  ability  to  attend  to  and  perform 
her  domestic  duties  had  been  impaired  In  the 
pest  they  might  take  same  Into  consideration 
In  determining  tbe  amount  of  damages  which 
th^  would  allow,  and  should  they  find  that 
her  ability  to  attend  to  and  perform  her 
domestic  duties  in  tbe  future  would  be  im- 
paired they  might  also  take  this  into  consid- 
eration as  an  element  of  damage.  It  Is  urged 
that  tbe  court  erred  In  so  instructing  the 
Jury,  because  there  was  no  proof  of  any 
value  or  lost  time  or  impaired  ability  to 
perform  her  duties  In  the  past,  or  what  rea- 
sonable expenses  had  been  Incurred  or  would 
be  incurred  in  tbe  future  by  reason  of  her 
inability  to  attend  to  her  domestic  duties. 

Pertinent  to  a  consideration  oi  this  assign- 
ment, we  quote  the  follow^  testimony: 

Plaintiff  Wesley  A.  Long  testified:  "She 
has  not  done  her  housework  dnce  she  was 
injured.  Before  she  was  Injured,  she  done 
all  the  work  that  vras  ever  done.  She  was 
always  strong;  I  don't  think  she  was  ever 
sick  a  day  in  her  life;  we  have  been  married 
10  years;  always  done  her  own  work.  I 
don't  suppose  she  has  hired  a  month's  wash- 
ing done  out  of  tbe  10  years  we  have  been 
married;  she  has  alwnys  done  it  herself.  I 
don't  know  how  I  could  fix  any  value  for  her 
loss  of  time ;  I  cannot  fix  any  value.  It  is 
valuable  to  me.  It  is  bound  to  be  valuable 
to  nuw    She  has  not  been  able  to  do  any 


work  since  the  acdd^t;  has  not  been 
able  to  do  anything.  The  acddent  occurred 
on  the  21st  of  July,  1911." 

Mrs.  Long  testified:  "I  have  not  done  my 
housework  since  I  was  injured ;  I  have  Just 
done  what  I  am  able ;  I  cannot  do  any  hard 
vrotk,  because  I  ain't  able  to  get  around  on 
my  limb;  I  cannot  stand  up  long,  because 
my  leg  is  too  weak  for  me  to  stand.  My 
leg  Is  not  strong  enough  to  stand  up  on.  1 
never  had  any  trouble  with  my  leg  before 
the  accident  *  *  *  I  did  my  own  house- 
work before  the  accident.  My  husband  is 
a  poor  man ;  be  does  not  own  any  property. 
He  has  no  income  outside  of  his  wages  m 
the  T.  &  P." 

In  view  of  tbe  testimony  quoted,  it  Is 
settled  tbe  court  did  not  err  in  submitting 
tiie  elements  of  damage  above  referred  to. 
Discussion  of  the  qnestton  would  be  fruitless^ 
and  we  simply  refer  to  the  authorities.  See 
Railway  Co.  v.  Lacy,  88  Tex.  244,  24  8.  W. 
269;  Railway  Oo.  v.  Vance,  41  8.  W.  167; 
Railway  Co.  v.  Younger,  40  8.  W.  424 ;  Mabr^ 
V.  Railway  Co.,  92  Mo.  App.  696,  69  S.  W. 
394;  Railway  Co.  v.  Edwards,  91  S.  W.  640; 
Railway  Co.  v.  Cmaetonier,  98  8.  W.  42S\ 
Railway  Co.  t.  Jobnnm,  88  Tex.  dr.  Appu 
322,  8S  8.  W.  476. 

[2]  Plaintiffs,  in  their  petition,  alleged  the 
damagtt  accruing  to  Katie  Long  to  be  tlw 
sum  of  $10,000  and  to  plaintiff  Wesley  A. 
Long  the  sum  of  $5,000.  Allegations  of  loss 
of  time,  serrlces,  and  Impaired  aUlity  of 
Katie  Long  to  perform  her  domestic  duties 
were  alleged  In  that  portion  of  the  petition 
relating  to  tbe  damage  sustained  by  Wes- 
ley A.  Long,  but  in  submlttti^  tbe  case  to  the 
Jury  tbe  court  authorized  a  recovery  general- 
ly  Id  b^lC  of  both  plaintiffs  for  such  im- 
paired capacity  to  attend  to  and  perform 
domestic  duties,  past  and  future^  upon  the 
part  of  Mrs.  Long.  It  la  contoided  that  the 
general  verdict  for  $3,000  in  favor  ot  both 
plalntilb  was  therefore  unintelligible,  not  re> 
spouslve  to  and  was  unsupported  by  the 
pleadlngB,  evidence,  and  charge.  The  damages 
sustained  by  eat^  of  the  parties  was  com- 
munity property,  and  the  contention  Is  there- 
fore untenable  and  Is  overruled. 

[S]  While  Mrs.  Long  was  testifying  upon 
direct  examination,  her  counsel  asked  tbe 
following  questions:  "  *Q.  How  did  Dt.  Balrd 
treat  you?*  To  which  qnestion  the  witness 
started  to  answer  as  follows:  'A.  Why.  he 
came  to—'  when  she  was  Int^mpted  by 
counsel  tor  plalntUts  wltii  the  following  ques- 
tion: 'Q.  Does  he  come  to  see  yoa  yet?  A. 
Yes;  he  comes  to  see  me  yet*  IV)  wUch 
question  and  answer  connsel  for  defendant 
objected,  on  the  ground  that  the  question 
was  leading  and  suggestive,  and  becanse  said 
question  and  answer  was  hlf^ly  prejadidal 
to  the  rights  of  defendant"  The  objections 
were  overruled  and  the  witness  permitted  to 
testify  as  above  indicated,  and  to  this  action 
of  the  court  error  is  assigned. 

If  It  be  conceded  that  the  goestloii  was 
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leading  and  suggestlTe  of  tbe  answer  elicited, 
7et  we  do  not  regard  the  same  as  reversible. 
In  onr  opinion  it  was  nether  calcnlated  to 
cause,  nor  did  It  probably  cause,  the  rendi- 
tion of  an  Improper  Judgment,  and  in  sncli 
case  It  cannot  be  treated  as  reversible.  Bale 
62a  for  the  goTemmoit  of  the  Courts  of  Civil 
Appeals  (1^  S.  W.  x). 

[4]  Under  the  fifth  asslgnmeat  It  Is  urged 
that  Bfrs.  Long,  having  assumed  a  position 
In  a  public  street,  used  and  traveled  by  tbe 
general  public  In  automobiles  and  other 
vebicles,  was  gull^  of  contributory  negli- 
gence In  not  having  discovered  the  approach 
of  the  automobile  driven  by  appellant  and 
thereby  avoiding  Injury.  It  Is  urged  that  the 
street  was  straight  and  open  to  Tiew  for  some 
distance  on  rither  side  of  the  spot  occa[ded 
by  Mrs.  Long,  and  that  she  could  have  looked 
and  listened  for  the  approaching  automobile 
and  have  disoorered  its  an>roadi,  and  In  so 
iftlllng  to  <k>  ahe  wna  guilty  of  contributory 
negligence. 

It  was,  of  course  incumboit  upon  Mrs. 
Long  to  exercise  due  care  for  her  own  safe- 
ty wbile  standing  In  the  street  waiting  for 
the  car.  She  seems  to  have  been  looking 
towards  the  city,  from  which  her  car  would 
approach,  and  since  she  was  standing  upon 
the  south  side  of  the  street  we  cannot  say, 
as  a  matter  of  law,  that  she  was  guilty  of 
contxlbQtory  ne^igence  in  not  having  dis- 
covered the  approach  of  appeUaot's  car, 
which  was  being  driven  upon  the  wrong  side 
of  the  street,  considoing  tlie  direction  in 
which  he  was  going,  contrary  to  the  ordi- 
nance of  the  and  to  the  established  and 
recognized  rules  of  tbe  road. 

BlndiDg  no  error,  tbe  Judgm^t  of  the  low- 
tt  ooort  Is  in  all  reqwcta  afOnned. 

MdCBNZISV     did  not  sit  in  tUa  oaa& 


KOMZ  «t  aL  T.  HENSON. 

(Court  (tf  Civil  ^peals  of  Texas.    EH  Paso. 
April  17,  iStsTBehearlng  Denied 
May  15,  1913.) 

J.  FATiairr  (|  89*)— Reoovebt  —  Bvjoskojb— 

Patmbnts  ht  Thibd  Pebson. 

Where  plalntifl  claimed  to  have  overpaid 
certain  notra,  evidenos  of  payments  made  for 
plaintifTfl  benefit  by  one  not  a  party  to  the  suit 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Payment, 
CenL  Dig.  U  291-296 ;  Dec  Dig-  i  S9.*] 

2.  RELKABX  (i  56*)— EVIDKRCE. 

A  release  of  all  demands  growing  oat  of 
certain  salts  was  properly  ezcladed  as  imma- 
terial, where  it  appeared  that  the  notes  In  con- 
troversy were  not  mvolved  in  such  anits. 

[EA.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  II  101-lOG:  Dec  Dig.  |  56.*] 

8.  Apful  and  Ebboe  (|  742*)— AssionioeNTS 
or  Bbbor— PBOFOBiTions— Statemeht. 
An  assignment  of  error  not  followed  a 
proposition  and  a  statement  wiH  not  be  re- 
viewed. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;  Dec.  Dig.  {742.*] 


4.  Apfbai.  akd  Bbkob  (I  743*)— AssianiflCNTa 
or  Bbbo>— MoizoH  ram  New  TuAX^Bmi^ 

SNOB. 

Assignments  of  error  which  do  not  refer  to 
that  pordon  of  the  motion  for  a  new  trial  in 
which  the  error  is  complained  of.  as  required  by 
Conrt  of  GivU  Appeals  Bole  26  (142  S.  W.  m, 
will  not  be  reviewed. 

[Bd.  Note^For  oflier  cues,  see  Appeal  and 
Error,  Cent  Dig.  ||  2899,  SQUT  Die.  Dig.  { 
748.*! 

AH>eal  from  Martin  County  Conrt;  J.  Turn- 
er Vance,  Judge. 

Action  by  R.  N.  Henson  against  Paul  Eonz 
and  others.  Judgment  for  platntlll^  and  d» 
fendants  appeal.  Affirmed. 

Howard  &  De  Armond,  of  Midland*  for  ap- 
pellautB.  Cbaa.  Olbbs,  of  ICidland,  and  Gra- 
ham B.  Smedlv,  ct  Awtia,  for  appellee. 

HABPBB,  a  J.  Tbis  is  a  suit  brought  by 
B.  N.  Hmson  against  Paul  Konz  et  aL  for 
the  sum  of  $680  and  Interest  alleged  to  have 
been  collected  as  attorney's  fees  upon  certain 
notes;  the  question  being  whether  or  not  the 
notes  bad  been  placed  In  the  hands  of  an 
attorney  for  collection  at  the  time  they  were 
paid.  Tbe  defendants  pleaded  general  denial 
and  specially  that  on  or  about  the  2l8t  day 
of  Octobn,  1910,  R.  N.  HensoQ,  R.  E.  Hen- 
son,  R.  Ia  Henson,  and  J.  E.  Henson  executed 
their  certain  release  to  B.  P.  Woodard  for 
any  claim  for  damages-  The  defendant  Paul 
Konz  specially  pleadei^  that  he  and  the  de- 
fendants Woodard  &  Richards,  a  firm  com- 
posed of  B.  P.  Woodard  and  J.  W.  Richards, 
were  the  owners  and  holders  of  tbe  said 
Ragland  notes,  together  with  a  lien  and  a 
deed  of  trust  to  secure  same,  for  a  good  and 
valuable  consideration;  and  that  demand 
was  made  u[>on  the  plalntUf  and  R.  L.  Hen- 
son for  payment  when  the  same  became  due 
and  tbe  payment  was  refused,  and  that  they 
bad  a  substitute  trustee  appointed  and  ad- 
vertised the  said  land  for  sale  under  the 
deed  of  trust  under  tbe  advice  of  their  at- 
torney, Jno.  B.  Howard,  and  that  tbey  had 
placed  the  notes  in  the  hands  of  their  said 
attorney  for  collection.  "That  the  defend- 
ants farther  pleaded  that  the  said  notes  con* 
talned  a  maturing  clause  that,  in  the  event 
said  notes  were  not  paid  at  maturity,  then 
at  the  <vtlon  of  the  owner  or  holder  of  any 
of  them,  should  mature  all  of  said  notes." 

[1]  First  assignment  complains  that  tbe 
conrt  erred  In  permitting  the  defendant  Paul 
Konz  to  testify  that  R.  L.  Henson  had  paid 
a  certain  sum  on  the  notes  in  controversy  to 
him  or  to  bis  bank  as  attorney's  fees.  His 
proposition  is  that  it  la  not  proper  to  admit 
evidence  of  payments  made  by  one  not  a 
party  to  tbe  suit  We  do  not  so  understand 
the  rule  of  evidence.  All  matters  pertaining 
to  the  main  transaction  become  res  gests 
and  are  always  admissible.  The  matter  un- 
der investigation  by  the  court  was  tbe  amount 
of  mou^  paid  by  plaintiff,  and  payments 
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made  for  his  benefit,  by  whomsoeTer  made, 
he  was  entitled  to  prove  In  order  that  the 
coart  might  determine  whether  or  not  plain- 
tiff had  paid  more  than  was  due  upon  the 

notes. 

[2]  The  second  assignmait  at  error  charg- 
es that  the  trial  court  erred  in  not  pomittiiis 
the  witness  Eons  to  testify  on  eross-exand- 
oation  that  the  said  B.  N.  Henson  had  signed, 
executed,  and  delivered  a  written  release  to 
R  P.  Woodard  for  all  claims  orlglnatUig  or 
arising  out  of  the  Bagland  notes. 

The  trial  court  gnallfled  the  bill  of  excep- 
tlons  as  follows:  '^e  only  release  wliich 
was  pleaded,  of  all  demands  •  •  •  grow- 
ing ont  of  certain  suits  •  •  •  and  the 
evldoice  shows  that  the  notes  In  question  In 
this  suit  were  not  Involved  In  said  suit" 
The  release  and  the  evidence  offered  clearly 
show  this  to  be  a  fact;  therefore  the  court 
did  not  err  In  exdndlng  the  testimony  be- 
cause not  relevant  to  any  issue  in  the  case. 

What  we  have  said  above  disposes  of  the 
tfatrd  assignment  which  complains  of  the  ac- 
tion of  the  trial  court  In  sustaining  plaintiff's 
objection  to  the  Introduction  of  the  release 
mentioned. 

[I]  The  fourth  we  caraiot  consider,  under 
the  rules,  because  not  followed  by  a  proposi- 
tion and  statement 

[«]  The  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  assignments  will  not  be  considered 
by  this  court  because  they  do  not  comply 
with  rule  25  for  the  gorernment  of  the  Courts 
of  ClvU  Appeals  (142  S.  W.  xli),  In  that  they 
do  not  refer  to  that  portion  of  the  motion 
for  new  trial  in  which  the  error  is  complain- 
ed of.  Railway  Co.  v.  Ledbetter,  153  S.  W. 
616:  Railway  Go.  v.  Gray,  154  S.  W.  m 

Judgment  of  the  lower  court  affirmed. 

McElSNZIB,  J.,  did  not  sit  In  this  ease. 


TEXAS  ft  N.  O.  B.  GO.  v.  MURRAY. 

(Court  of  Civil  Appeals  of  Texas.  E\  Paso. 
Febman  24,  191S.  On  Rehearinx,  April  10. 
1913.  SeoondBeheoring  Denied  Uay  4, 1913.) 

1.  MABTEB  and  SEBVANT  (8  296*)— IVBTBUO- 

TioNB— Misleading  Ikstbuctiomb. 

An  instrQctioii,  in  an  action  for  injuries 
to  a  section  man  while  moving  a  push  car,  that, 
tbough  the  railroad  company  a  negligence  was 
the  proximate  cause  of  the  iojury,  ;et  if  plain- 
tiff failed  to  properly  hold  the  car  or  to  guard 
against  the  motion  thereof,  and  thereby  fx>n- 
ttibuted  to  the  injury,  the  verdict  must  be  for 
the  company,  "but,  If  you  do  not  bo  find,  let 
the  verdict  be  determined  on  the  other  issues 
submitted,"  was  not  misleading  as  leading  the 
jury  to  find  for  plaintiff  it  his  failure  to  prop- 
erly hold  and  steady  the  car  or  to  guard  a^^st 
the  motion  thereof  did  not  contribute  to  the 
Injury. 

rSd.  Note^For  other  eases,  see  Master  and 
grnmt  Gent  EHg.  H  1180-1194;  Dee.  Dig.  | 


2.  Tbial  260*)— iNSTBUcnoNs— Befubai.  to 

OlVB     InSTBUOnOHB     GOVKBBD     BT  THE 

Osabgb  Given. 

It  1b  not  error  to  refuse  a  q>ecial  charge 
Bobfltantially  embodied  in  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Coit 
Dig.  H  651-659;   Dec.  Dig.  {  260.*] 

On  Beh^ring. 

8.  Affbal  and  Ebbob  (I  1067*)— Injubt  to 
Sbbvant— Abbuhftion  of  Bibk— Evidence 

— Instbuctions. 

Where,  In  an  action  for  Injuries  to  a  sec- 
tion man  while  moving  a  push  ear,  the  plea 
averred  that  the  injuries  were  the  resalt  of 
risks  ordinarily  incident  to  the  service  and 
known  to  plaintiff,  and  the  evidence  showed 
that  a  coemployti  lost  his  balance  and  threw 
the  car  againit  plaintiS,  and  the  court  charged 
that  if  the  ooemployfi's  failure  to  exerdse  or- 
dinary care  was  the  pro^mate  cause,  the  ver- 
dict should  be  for  plaintiff,  but.  If  the  coem- 
ploy6  was  without  any  want  of  ordinary  care 
on  his  part  the  verdict  must  be  for  defendant 
the  refosal  to  chaive  the  ^w  of  assumed  risk, 
as  applied  to  ordinary  risks  incident  to  the 
service,  was  not  prejudtcial  to  the  company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4229;  Dec  Dig.  f  1067.*] 

4.  Daicaobs  ({  158*)  —  Pebsonal  Injubibs  — 

Pleading. 

A  [wtition  in  an  action  for  injuries  to  a 
section  man  while  moving  a  push  car,  which 
alleged  that  a  coemploy£  negligently  permitted 
the  car  to  be  thrown  against  plaintiff's  leg. 
thereby  injuring  it  that  plaintiff  went  back  to 
work,  ttiat  about  two  weeks  after  he  undertook 
to  move  heavy  timbers,  but  his  leg,  from  the 
blow  from  the  car,  gave  way,  that  the  injury 
progressed  to  a  condition  of  permanency,  that 
about  a  month  after  the  accident  he  supped 
on  his  injured  leg  and  sustained  injuries  which 
made  him  a  permanent  cripple,  and  tliat  as  a 
proximate  result  of  the  blow  from  the  car,  the 
muscles  and  nerves  of  the  leg  became  impslred. 
on  account  whereof  the  leg  gave  way,  caunng 
the  fall,  sufficiently  showed  that  the  injuries 
were  directly  caused  by  the  blow,  or,  if  not,  by 
the  giving  way  of  the  leg  when  plaintiff  was 
Uftlng  the  timbers  or  when  he  slipped  and  fell 
on  the  floor,  and  in  either  event  the  injuries 
were  the  proximate  result  of  the  blow,  author- 
iziug  a  recovery,  if  sustained  by  proof,  for  all 
the  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  {{  441-444;  Dec.  Dig.  |  15S.*f 

5.  Dauaoes  Q  l£Si*)  —  Pebsonal  iNjuuxa  — 

Evidence. 

Evidence  lield  to  support  a  finding  that  the 
condition  <rf  one  suing  for  a  personal  injury 
was  due  to  a  blow  on  bis  leg,  n^Ugaitly  in- 
flicted. 

[Ed.  Note.— For  other  eases,  see  Damagn, 
Cent  Dig.  H  60a-008;  Dea  Dig.  |  185.*] 

6.  Dauaoes  (!  132*)  —  Pebsonal  Injubxeb  — 
Excessive  Dauaoes. 

A  verdict  for  (7,000  for  a  personal  Injury, 
resulting  in  plaintiff  becoming  a  hopeless  and 
permanent  cnpple  by  reason  of  a  fracture  of 
the  thigh  bone,  wouM  not  be  disturbed  as  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  £teaiage% 
Gent  Dig.  H  872-^  396;  Dec.  Dig.  f  m.*] 

McEenrie,  J.,  dissenting  in  part  on  rehearing 

Appeal  from  District  Court  Harris  Coun- 
ty ;  Ctiarles  E.  Ashe,  Judge. 

Action  by  W.  J.  Murray  agaiiut  the  Toe- 
as  A  New  Orleans  Ballroad  Oompany.  E^om 
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t  lodgment  for  plalntUf,  defendant  appeals. 
AiBrmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Woltera  &  fetorey,  all  of  HouBtoo,  for  appel- 
lant Freely  E.  Ewiu|^  of  Hooaton,  for  ap- 
peUeew 

Mckenzie,  J.  This  is  a  suit  by  W.  J. 
Hurray  against  the  Texas  &  New  Orleans 
Ballroad  Company  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained while  employed  by  defendant  as  sec- 
tion laborer  In  its  yards  In  the  tity  of  Hous- 
ton. A  former  appeal  of  this  cause  Is  re- 
ported In  132  S.  W.  486..  The  petition  upon 
each  trial  being  the  same,  we  refer  to  the 
reported  cause,  snpra,  for  a  fiiir  statement 
of  the  plaintiff's  pleadings.  The  defendant 
answered  by  general  denial,  pleas  of  con- 
tilbntoiT  neglUgence,  assomed  risk,  and  un- 
avoidable  acddent  The  tilal  from  which 
this  aiveal  is  taken  was  had  on  June  22. 
1911,  and  resulted  In  a  verdict  and  Judg- 
ment tot  plaintiff  for  97.000. 

[1]  The  flrst  assignment  of  error  com- 
plains of  the  following  dharge  of  the  court : 
"Although  you  may  find  that  defendant  was 
neglignkt  torords  plaintiff,  and  that  such 
was  a  proximate  cause  of  alleged  Injuries 
to  hln^  as  before  snbipltted,  yet,  if  you  be- 
Uere  from  the  evidence  ttiat  plaintiff,  while 
eng^ed  In  assisting  in  the  moving  of  the 
car,  falted  to  properly  hold  and  steady  the 
car,  or  fti0ed  to  look  out  and  guard  against 
the  motion  thereof  so  as  to  avoid  contact 
therewith,  and  that  In  either  or  both  of 
these  particulars  he  failed  to  exercise  such 
eare  as  an  ordinarily  prudent  person  would 
hare  ekerctsed  under  the  same  or  similar 
drcnmstances,  and  that  he  thoreby  contrlb* 
uted  to  the  alle^  Injuries  of  whldi  he 
complains,  If  sustained,  then  let  ttie  verdict 
be  for  defendant,  but.  If  yon  do  not  so  find, 
let  the  verdict  be  determined  on  the  other 
issues  submitted  to  you." 

Aiv>ellant  contends  in  Its  proposition  that 
if  the  plaintiff  failed  to  propwiy  hold  or 
steady  the  car  or  to  guard  himself  against 
the  motion  thereof  and  his  failure  so  to  do 
caused  the  car  to  strike  him  upon  the  leg, 
then  such  failure  was  the  proximate  cause 
of  his  injuries,  and  it  was  therefore  error 
for  the  court  to  submit  the  question  of  prox- 
imate cause  to  the  jury.  Under  the  assign- 
ment and  proposition,  appellant  contends 
that  the  charge  is  practically  correct  but  for 
the  concluding  part  thereof,  which  is  as  fol- 
lows: "But,  if  you  do  not  so  find,  let  the 
verdict  be  determined  on  the  other  issues 
submitted  to  you" — contending  that  the  jury 
was  instructed,  in  effect,  to  find  for  the 
plaintiff  if  plaintiff's  follnre  to  properly  hold 
and  steady  the  car  or  to  guard  against  the 
motion  thereof  did  not  contribute  to  the  In- 
jury. We  are  of  the  opinion  that  the  charge 
is  not  susceptible  to  the  crltldam  as  made. 
The  words  complained  of  only  imiwrt  what 


would  have  been  implied  without  them  (that 
is,  if  the  Jury  did  not  find  the  facts  to  be  as 
submitted  in  the  charge,  then  they  should 
look  to  the  other  part  of  the  charge  in  ar- 
riving at  their  verdict) ;  and,  the  charge 
given  being  an  affirmative  presentation  of 
the  Issue  to  the  Jury  of  plaintiff's  contribu- 
tory negligence,  the  Jury  could  not  have 
been  misled  thereby. 

[2]  Appellant's  second  assignment  of  er- 
ror complains  of  error  on  the  part  of  the 
trial  court  in  refusing  a  special  charge  on 
the  Issue  of  contributory  negligence,  which 
special  charge  Is  In  practically  the  same  af- 
firmative terms  as  was  submitted  by  the 
court  In  the  general  charge.  We  therefore 
overrule  this  assignment 

The  third  assignment  of  error  complains 
of  the  action  of  the  trial  court  In  falling 
to  charge  upon  assumed  risk.  Upon  the  trial 
of  the  case  appellee  testlfled,  in  substance, 
as  follows:  "I  had  been  working  there  for 
the  railroad  company  at  the  time  I  got  hurt 
I  think,  about  three  months,  as  well  as  I  can 
remember ;  I  had  been  working  for  the  Tex- 
as &  New  Orleans  at  that  particular  job 
about  three  months;  as  to  how  far  back 
from  that  time  I  had  first  commenced  work- 
ing for  any  railroad,  I  don't  remember,  sir, 
to  teU  you  the  truth  about  It;  I  think  It 
was  a  year  or  so  before  I  commenced  work- 
ing for  a  railroad.  I  was  not  doing  any 
skilled  work.  Just  lifting,  laborli«  woi^.  1 
had  been  working  for  this  defendant  the 
Texas  &  New  Orleans  Ballroad  Company, 
about  three  months  at  that  Und  of  busi- 
ness, worldly  with  a  crew  that  tras  han- 
dling plUng;  and.  In  moving  the  Idling  from 
whwever  it  was  to  the  plaoe  to  be  used,  we 
used  a  push  car  (that  ia,  a  small  car  with 
two  tm^B,  or  four  wheels,  with  four  han- 
dle^ two  on  each  end) ;  when  it  is  not  load- 
ed, when  it  has  no  load  tm  it  it  is  a  tolerable 
light  car.  Just  has  a  l^t  wooden  frame  on 
it  orer  the  truck.  •  •  •  When  we  got 
back  to  where  we  wanted  to  take  It  off  of 
the  railroad,  the  main  track,  we  had  a  lit- 
tle track  that  came  up  for  the  purpose  of 
taking  It  off  and  leading  it  into  the  house; 
this  track  approached  the  main  track  at 
right  angles ;  vbea  we  got  It  oll^  we  did  not 
liave  any  switch  to  run  it  on,  and  we  four 
men  would  get  hold  of  one  of  those  handles 
and  lift  it  up,  turn  it  around,  and  put  it  on 
the  other  track  and  roll  it  into  the  house, 
and  that  was  what  we  were  doing  to  it  and 
in  doing  that  it  became  necessary  to  turn 
the  car  half  around,  just  back  It  up,  carry 
it  around  to  the  other  track,  so  as  to  set  It 
down;  we  just  picked  it  up  like  this,  like 
two  tracks;  you  come  up  on  this  one,  you 
turn  far  enough  to  get  on  that  one,  just  pick 
it  up  and  turn;  the  track  we  were  on  ran 
east  and  west  practically,  the  one  we  were 
working  on,  and  at  the  time  we  approached 
the  track  we  took  it  onto;  we  were  going 
eas^  and  I  got  hold  of  tlie  northeast  comer 
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of  that  corner,  and  that  would  compel  me 
thmt  In  makl]^  that  trip  aroond,  to  pass 
over  one  of  the  rails  of  the  main  tra^  and 
reach  one  of  the  rails  of  that  ainnoatiblng 
track,  and  It  wonld  require  Ifr.  Gibson,  nj 
aaalstaut;  he  was  the  one  on  the  same  end 
of  the  car  I  was;  be  was  on  the  north- 
west comer;  he  was  at  the  same  end,  but 
the  northwest  comer;  and  he,  In  lifting 
there,  would  have  to  pass  over  the  east- 
ern rail  at  that  track  that  approached  the 
main  track  and  reached  the  other  to  set  It 
down,  and  that  Is  what  we  were  all  doing  at 
the  time  I  got  that  first  Injury  above  the 
knea" 

Olbson,  a  witness  for  appellee,  testlfled: 
**At  the  tbne  the  accident  occurred,  Murray 
and  I  were  taking  a  push  car  <^  of  the 
main  line  •  •  •  and  atdeavorlng  to 
place  the  same  on  a  track  leading  to  a  shop 
near  by.  *  *  *  The  car  was  at  a  place 
on  the  said  track  even  with  and  directly  in 
front  of  a  track  leading  to  a  shop.  •  •  • 
There  were  two  other  men  besides  Murray 
and  myself  engaged  in  moving  the  car; 
Murray  was  on  one  side  at  one  end. ;  I  was 
on  the  other  side,  at  the  same  end,  and  the 
two  other  men  were  at  the  other  end  of  the 
car.  •  •  *  This  track  leading  to  the  shop 
ran  In  a  direction  almost  at  right  angles  to 
the  main  line  track.  •  •  •  Each  of  us 
four  men  took  hold  of  a  corner  of  the  car. 
The  end  of  the  car  at  which  I  was  located 
had  to  be  moved  toward  Murray,  who  was 
at  the  same  end  of  the  car  with  me  but  on 
the  other  side  of  the  same.  This  was  neces- 
sary in  order  to  p<^t  the  car  In  the  direc- 
tion that  the  track  was  going  to  shop  led. 
In  carrying  my  end  of  the  car  around,  I 
stumbled  on  one  of  the  rails;  this  was 
caused  by  my  not  lifting  my  foot  high  enough, 
and  my  foot,  as  a  result,  hit  upon  the  rail 
of  the  track.  My  stumble  caused  me  to  lose 
my  balance  and  throw  the  car  against  Mur- 
ray; my  stumble  caused  me  to  throw  the 
car  against  Murray.  I  knew  the  rail  was 
there;  there  was  no  necessity  of  my  hitting 
the  rail  with  my  foot;  I  did  not  lift  my 
foot  high  enough  to  escape  hitting  the  rail, 
because  I  was  not  thinking  of  it;  I  forgot 
to  do  so ;  It  was  carelessness  on  my  part  In 
not  looking  for  the  rail;  I  knew  it  was 
there.  •  •  •  We  were  handling  the  push 
car  in  the  usnal  and  customary  way  of  do- 
ing so  in  removing  it  from  one  track  to  an- 
other. The  car  was  not  loaded.  I  did  not 
intend  to  strike  the  rail  with  my  foot ;  I  Just 
wasn't  thinking  about  or  looking  out  for  the 
rail." 

The  witness  Dooley,  who  was  helping  In 
moving  the  push  car  at  the  time  of  the  ac- 
cident, testified:  "In  moving  those  push 
cars  from  one  track  to  the  other,  as  we  were 
all  doing,  it  is  frequent  to  stumble  or  slip 
and  let  the  car  drop  that  way.  It  Is  very 
frequently  the  case.  *  *  *  A  man  can 
itumhte  moat  any  time  when  he  is  walking 


even  if  he  is  not  on  the  rails;  be  can  stum- 
ble without  being  eareleas  and  by  bdns 
careless." 

The  axvtilant  asked  a  vedol  diarga^ 
whldi  waa  hw  the  court  vtfoBed.  a>  follows: 
"You  are  Instructed  that  the  plaintiff,  in 
altering  and  remaining  in  Oie  service  of 
the  defmdont  railroad  con^any,  annmed  the 
risk  of  dangers  and  injuries  which  were 
ordinarily  incident  to  the  service  whteh  he 
engaged  to  perform,  and  also  the  condition 
and  dangers  that  were  open  to  his  observa- 
tion and  were  actually  known  to  him,  or 
would  necessarily  have  been  known  to  him 
by  the  exercise  of  ordinary  care  in  connec- 
tion Mth  the  pertbrmance  of  his  duties. 
Therefore,  if  you  find  from  the  evidence  that 
the  plaintiff's  alleged  injuries  were  the  re- 
sult of  risks  or  dangers  that  were  ordinarily 
incident  to  the  service,  or  risks  and  dangers 
which  were  known  to  the  plalnttf^  or  would 
necessarily  have  beea  known  to  him  before 
his  injury  by  the  ezerdae  of  ordinary  care 
In  connection  with  and  conaiBtentiy  with  the 
performance  of  his  duties  in  the  servioe^ 
then,  in  such  event,  you  will  return  your 
verdict  in  favor  of  the  defendant  railway 
company." 

The  testimony,  th^efore,  shows  that  Mur- 
ray had  been  engaged  In  the  character  of 
work  he  was  doing  for  some  time,  was  ex- 
perienced, and  had  full  knowledge  as  to 
the  method  in  which  the  work  was  being 
done,  and  was  participating  in  the  work  of 
moving  the  car  at  the  time  he  received  the 
injury  complained  of.  The  moving  of  the 
car  as  was  being  done  was  in  the  ordinary 
performance  of  the  duties  of  that  employ- 
ment. No  claim  is  made  that  the  men  help- 
ing Murray  move  the  car  were  Incompetent  or 
that  the  car  was  In  any  manner  defective.  The 
car  was  b^ng  moved  In  the  ordinary  way, 
and,  from  the  position  assumed  by  Murray, 
the  car  was  required  to  be  moved  towards 
him  that  It  might  be  placed  upon  the  spur 
track  leading  to  the  shop,  and  this  required 
some  of  the  men  to  pass  over  the  rails  of 
the  track  while  lifting  the  car.  Murray 
must  have  known  the  effect  that  a  misstep  or 
a  stumble  by  Gibson  would  have  upon  the 
car,  and  must  have  known  the  resoUmnt 
danger  thereof. 

It  is  a  well-settled  principle  of  law  that  a 
servant  assumes  all  the  risks  which  are  nat- 
urally, ordinarily,  and  reasonably  incidental 
to  his  employment.  This  principle  is  Iwsed 
upon  the  presumption  that  a  person  who  en- 
ters a  certain  service  undttstands  its  nature 
and  understands  and  appreciates  the  dangers 
ordinarily  incident  thereto,  and  if  he  la  ii^ 
Jured  by  any  rift  ordinarily  incidait  to  the 
employmmt,  or  by  reaacm  of  impropw  metb- 
od  of  carrying  it  on  in  which  tie  participates, 
he  cannot  recover. 

St  L.  ft  S.  W.  Bailway  Go.  v.  Bxlsco.  100 
Tex.  354,  00  S.  W.  lOSO,  was  a  case  where  a 
railway  section  hand  sued  for  injuries  by 
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the  n^^llgence  of  tbe  other  section  hands 
engaged  with  him  in  pnttins  a  hand  car  on 
the  track  and  in  pushing  the  car  upon  him 
with  unnecessary  speed  and  violence;  there 
being  evidence  that  the  work  was  hebig  car- 
ried on  in  the  usual  manner,  with  which  the 
plaintiff  was  familiar,  and  upon  the  trial 
of  the  case  the  defendant  requested  a  <^arge 
upon  the  issue  of  assumed  risk.  In  that  case 
our  Supreme  Court  said :  "The  court  erred 
In  not  giving  the  charge  set  out  in  the  state- 
ment submitted.  There  waa  evidence  from 
which  the  iurj  might  have  found  that  the 
band  car  was  uniformly  placed  upon  the 
track  by  giving  It  a  hard  push  to  get  it 
over  the  first  rail  of  the  track.  This  was  the 
method  of  doing  the  work,  and  they  might 
also  have  found  that  Brlsco  was  daily  en- 
gaged in  assisting  them  put  the  car  on  the 
track  as  he  was  engaged  on  that  occasion, 
and  knew  of  the  manner  In  whldi  his  fel- 
low aervants  nntf ormly  performed  tliat  work. 
The  jury  might  have  found  that  the  car  on 
Oiis  occailoa  was  shoved  as  it  usually  was, 
and  with  no  more  force;  The  evidence  is 
conflicting  upon  these  Issues;  but  the  Jury 
m^ht  have  contduded  that  Briaco  aasumed 
the  rift  of  putting  the  car  on  the  trade  in 
the  manner  in  vrtdch.  It  was  done.  One  who 
Is  engaged  in  the  performance  of  work  in 
a  manner  well  known  to  him  must  be  held 
to  assume  the  risks  of  danger  which  are  in- 
volved in  the  performance  of  that  work  in 
that  way.  There  warn  no  conflict  in  the  tes- 
timony as  to  the  fact  that  Brisco  had  been 
engaged  In  performing  this  character  of  work 
(that  is,  puttli^E  the  car  upon  the  track)  for 
some  time;  that  he  was  experienced  and 
bad  full  knowledge  as  to  the  method  In 
which  the  work  was  done.  He  was  partic- 
ipating in  the  work  on  this  occasion,  and 
tbe  facts  bring  it  within  the  rule  laid  down 
by  this  court  In  Gul^  O.  &  S.  F.  By.  Co.  v. 
Bnyett  [99  Tex.  630]  92  S.  W.  454  [6  L.  R. 
A.  (N.  8.)  669]." 

Experience  common  to  everyday  life  teach- 
es that  men  engaged  in  a  work  of  lifting 
heavy  objects,  such  as  a  push  car,  frequent- 
ly make  missteps  or  stumble.  It  teaches 
that  ordinarily  foup  men  engaged  In  moving 
a  car  would  not  likely  move  in  the  same 
direction  uniformly  at  the  same  instant 
One  comer  of  the  car  might  be  raised  higher 
than  some  other  comer,  which  would  shift 
the  weight  to  the  lower  corner;  this  might 
be  because  of  the  discrepancy  In  the  natural 
height  of  the  men,  or  the  unevenness  of  tbe 
ground,  or  because  of  the  lifting  of  the  car 
over  the  rails  of  the  track  which  project 
some  distance  above  the  ground.  In  pass- 
ing over  the  rails  the  men  are  necessarily 
required  to  raise  their  feet  higher  than  In 
ordinary  walking.  For  any  or  all  of  said 
reasons,  men  engaged  In  the  work  are  often 
placed  In  awkward  positions  which  would 
cause  tliem  to  make  a  misstep  or  stumble, 
which  would  seem  to  be  a  mere  incident  in 


the  performance  of  that  diaracter  of  work. 
Certainly  it  could  not  be  said  tbat  to  stum- 
ble or  make  a  misstep  under  the  conditions 
enumerated  would  be  unusual,  unnatural, 
or  unreasonable.  As  testified  to  by  the  wit- 
ness Dool^:  "It  is  frequent  to  stumble  or 
slip  and  let  the  car  drop  that  way.  •  •  • 
A  man  can  stumble  most  any  time  when  he  la 
walking,  even  if  he  is  not  on  the  rails.  He 
can  stumble  without  being  careless  and  by 
being  careless."  The  testimony,  when  weld- 
ed in  the  light  of  the  character  of  work  be- 
ing performed,  raised  the  issue  of  assumed 
risk,  a  defense  which  should  have  been  sub- 
mitted to  the  Jury  under  an  aflBrmatlve 
charge.  The  charge  which  was  requested  by 
the  defmdant  upon  the  trial  appears  to  os 
to  be  correct,  and  should  have  been  glvcDr 
In  the  absence  of  any  charge  upon  the  issue 
of  assumed  risk  in  tbe  main  cha^a  Tbe 
assignment  of  error  is  sustained. 

We  think  the  case  at  bar  Is  very  similar 
to  Railway  Oo.  v.  Brlsco,  supra.  The  neg- 
ligence In  that  case  complained  of  was  the 
acts  of  the  servants  in  pushing  fbe  car  with 
unnecessary  «peed  and  violence^  which  ne^ 
gence  la  very  similar  to  the  negUgence  as 
disclosed  hy  the  testimony  In  the  case  at  bar. 

We  deem  it  unnecenary  to  consider  the 
ft>urth  and  fifth  assignments  of  error  In 
tiew  of  the  fact  that  the  cause  will  be  re- 
versed and  remanded  (or  a  new  trial. 

Reversed  and  remanded. 

HI0OIN8.  J.  (dissenting).  The  ground  of 
negligence  set  up  in  plaintiff's  petition  as 
the  basis  of  the  recovery  herein  sought  is 
that  plaintiff  was,  "at  the  time  of  the  casu- 
alty herein  complained  of,  engaged  wltb  oth- 
er  onployes  of  defendant,  in  the  ordinary 
discharge  of  the  duties  of  their  service,  in 
the  operation  of  a  hand  or  pu^  car  for  de- 
fendant, and  whUe  they  were  engaged  in 
moving  such  push  ear  from  the  rails  of  one 
of  defendant's  tracks  to  another  track,  as 
incidental  to  and  as  a  part  of  its  operation, 
one  of  said  anployfis  of  defendant  (one  Gib- 
son) did,  without  warning  to  plaintiff,  so 
negllgenUy  conduct  himself  in  handling  the 
end  or  part  of  the  car  he  was  holding  as 
to  cause  or  permit  It  to  fall  upon  or  be 
thrown  against  plaintiff's  leg  and  to  strike 
the  thigh  thereof  a  few  inches  above  the 
knee  with  great  force  and  violence,  where- 
by," etc.,  setting  up  the  injuries  complain- 
ed of.  Defendant  answered  by  (a)  general 
denial,  (b)  contributory  negligence,  (c)  that 
tbe  act  of  negligence  complained  of  was  that 
of  a  fellow  servant,  for  which  defendant 
was  not  liable,  (d)  assumed  risk,  (e)  unavoid- 
able accident 

The  plea  of  assumed  risk  Is  as  follows." 
And  for  further  plea  and  answer  the  de- 
fendant avers  that  plaintiff  ought  not  to- 
have  and  recover  anything  herelu  for  the 
reason  that  his  alleged  injuries  were  the- 
result  of  risks  and  dangras  ordinarily  inci- 
dent to  the  service  In  which  he  was  employ- 
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ed,  aad  of  risks  and  dangers  and  conditions 
which  were  open  to  his  observatloQ  and 
known  to  him,  and  which  wonld  necesBarily 
have  been  known  to  him  by  the  exercise  of 
ordinary  prudence  In  the  performance  of 
his  duties,  and  of  this  defendant  puts  Itself 
upon  the  country  and  prays  Judgment  of  the 
court" 

The  special  charge,  the  refusal  of  which 
it, is  held  constitutes  reversible  error,  reads: 
"You  are  Instructed  that  the  plaintiff,  in  en- 
tering and  remaining  In  the  service  of  the 
defendant  railroad  company,  assumed  the 
risk  of  dangers  and  injuries  which  were  or- 
dinarily Incident  to  the  service  which  he 
engaged  to  perform,  and  also  the  conditions 
and  dangers  that  were  open  to  his  observa- 
tion and  were  actually  known  to  him,  or 
would  necessarily  have  been  known  to  him 
by  the  exercise  of  ordinary  care  In  con- 
nection with  the  performance  of  tils  duties. 
Therefore,  if  you  And  from  the  evidence 
that  the  plaintiff's  alleged  Injuries  were  the 
result  of  risks  or  dangers  that  were  ordi- 
narily Incident  to  the  service,  or  risks  and 
dangers  which  were  known  to  the  plaintiff, 
or  would  necessarily  have  been  known  to 
him  before  his  Injury  by  the  exercise  of  ordi- 
nary care  in  connection  with  and  consistent- 
ly with  the  performance  of  his  duties  in 
the  service,  then  and  in  such  event  you  will 
return  your  verdict  in  favor  of  the  defend- 
ant railroad  company." 

I  am  of  the  opinion  that  the  goieral  charge 
of  the  court  amply  and  fully  protected  de- 
f^dant  In  the  only  right  it  could  possibly 
claim  under  the  law  of  assumed  risk,  as  a.p- 
pUed  to  the  facta  discltwed  by  the  record 
here. 

It  Is  held  in  the  majority  opinion  that,  If 
Gibson's  stumble  or  mlsst^  was  not  due  to 
negligence,  it  was  then  an  ordinary  risk  in- 
cident to  the  service  in  which  he  was  em- 
ployed, and  therefore  assumed  by  plaintiff; 
and,  such  b^g  the  case,  the  charge  upon 
assumed  risk  should  have  been  given. 

The  rule  as  to  the  assumption  of  "ordi- 
nary risks"  is  not  of  any  practical  impor- 
tance; in  fact,  the  rule,  as  it  Is  usually 
stated,  that  a  servant  assumes  all  of  the  or- 
dinary risks  Incident  to  the  service  in  which 
he  is  employed  Is  misleading,  since  the  the- 
ory upon  which  the  master  is  held  to  be  not 
liable  is  that  he  was  not  negligent,  and  Id 
such  cases,  of  course,  no  recovery  can  be 
had,  independent  of  any  question  as  to  the 
assumption  of  risk.  It  would  therefore  seem 
that.  If  the  master  Is  held  to  be  negligent, 
the  Question  of  assumption  of  "ordinary 
risks"  cannot  arise  as  a  material  point;  nei- 
ther can  it  arise  as  a  material  point  if  the 
master  Is  held  to  be  not  negligent  The 
master's  liability  depends  wholly  upon  his 
own  negligence  or  that  of  his  servant ;  tills 
must  be  established  affirmatively  In  every 
case.  If  he  has  performed  his  duty,  there 
is  no  negligence  and  he  Is  not  liable;  and 
in  such  caae  It  ia  not  of  the  slightest  impw- 


tance  what  risk  or  perils  the  savant  may 
have  assimied.  If  there  is  n^Ugenee  of 
the  master  or  of  the  servant,  then  the  mas- 
ter is  liable  because  the  servant  does  not 
assume  as  an  "ordinary  risk"  such  negli- 
gence; therefore,  in  this  case,  too,  it  Is  not 
of  the  slightest  practical  Importance  what 
risk  or  perils  the  servant  has  assumed.  2 
Bailey,  Personal  Injuries  (2d  Ed.)  par.  369: 
Bradburn  v.  Railway  Co.,  134  Mich.  676,  96 
N.  W.  929.  Hence  we  see  that,  as  applied 
to  "ordinary  risks"  Incident  to  the  service  in 
which  the  servant  is  employed,  the  doctrine 
of  assumed  risk  eo  nomine  has  no  practical 
importance,  since  the  question  of  liabUi^, 
in  its  last  analysis,  depends  upon  the  issue 
of  negligence  vel  non.  If  the  master  or  his 
servant  was  negUg^t,  liability  attaches.  If 
there  was  no  negUgence,  there  Is  no  lia- 
bility. 

Now,  in  the  InstaDt  case,  this  controllii^ 
issue  of  negUgence  vel  non  upon  Git»on's 
part  In  stumbling  was  clearly  and  decisive 
submitted,  and  therefore,  from  a  practical 
standpoint  defendant  tiad  adequately  pro- 
tected every  right  which  he  could  possibly 
claim  upon  the  theory  that  the  mlsst^  or 
stumble  was  accidental  and  an  'N>rdlnary 
risk"  Incident  to  the  aerrioe  In  whicli  ap- 
pellee was  engaged. 

The  Jury  was  Instructed:  "Now,  If  yoo 
believe  from  the  evidence  that  plaintiff  was 
Injured  substantially  in  the  manner  allied, 
and  that  at  the  time  he  and  coemployte  were 
engaged  In  moving  the  push  car  In  question 
from  one  track  to  another  as  a  part  of  its 
operation,  and  that  while  eo  engaged  they 
were  in  the  employment  of  defendant  and  in 
the  ordinary  discharge  of  the  duties  of  their 
service  for  it  and  that  one  of  such  coem- 
ploygs  (Gibson)  did,  without  warning  to 
plaintiff,  handle  the  end  or  part  of  the  car 
he  was  holding  so  as  to  cause  or  permit  It 
to  tall  niK>n  or  be  thrown  against  and  to 
strike  plaintiff's  thigh,  and  that  in  so  doing, 
if  he  did,  he  failed  to  exercise  such  care  as 
an  ordinarily  prudent  person  would  have  ex- 
ercised under  the  same  or  similar  circum- 
stances, and  that  such  failure  on  his  part 
if  he  did  BO  fall,  was  a  proximate  cause,  as 
before  defined,  of  alleged  injuries  to  plain- 
tiff, if  any,  then  let  the  verdict  be  for  the 
plaintiff,  unless  you  find  for  defendant  under 
some  other  instruction  or  Instructions  of  the 
court"  Thus  we  see  that,  in  afflrmatlvely 
presenting  the  plaintiff's  theory  of  the  caae, 
the  Issue  of  negligence  vel  non  was  distinctly 
submitted  and  an  afflrmatlre  finding  Teqnired 
thereon  before  the  Jury's  TOdict  conid  be  In 
his  favor. 

Again  the  Jury  was  instructed  upon  the 
defendant's  theory  of  the  case:  "If,  from 
the  evidence,  you  believe  that  Gibson,  while 
assisting  in  the  moving  of  the  car,  stumbled 
In  a  way  to  cause  the  car  to  fall  upon  or 
be  thrown  against  plaintiff's  thigh,  thit  that 
auch  toaa  done  without  anp  want  of  ordijiary 
care  on  Oibson'M  part,  or  you  believe  that 
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Oltwon,  In  bandllng  the  car  In  question  aa 
70U  may  find  was  done  by  blm,  would  not 
reasonably  have  anticipated  Injury  to  plain- 
tiff as  alleged,  or  some  like  Injury,  as  a 
natural  and  probable  conseauence,  tben  plain- 
tiff's alleged  injuriea,  it  any,  woald  be  deem- 
ed tbe  remit  of  a  risk  ordinarily  Incident 
to  the  service  In  which  he  was  employed, 
and  an  unavoidable  accident,  and,  If  you 
so  find,  let  the  verdict  be  for  defendant" 
Thus  we  see  again  that  the  issue  of  negli- 
gence Is  again  dear^  Bulnnltted,  with  in- 
structions to  find  In  defendant's  favor  If  the 
stumble  waa  without  negligence  on  Gib- 
son's part 

Aa  We  have  seen,  the  defendant's  plea  of 
assumed  risk  and  the  requested  charge  is 
merely  an  abstract  statement  of  the  law  of 
assomed  risk  as  applied  to  ordinary  risks 
incident  to  the  aervlce.  If  defendant  had 
pleaded,  and  the  charge  had  affirmatively 
presented*  the  Issue  of  assumed  risk,  based 
upon  the  theory  that  the  stumble  was  ac<^- 
dental,  then,  under  the  authority  of  that  line 
of  eases  of  which  Railway  Co.  t.  McOlamory, 
89  Tex.  638,  35  S.  W.  1058,  Is  the  leading  one, 
it  would  have  perhaps  been  proper  to  have 
given  the  same.  Even  In  such  case  I  am  not 
prepared  to  concede  that  its  refusal  would 
have  been  reversible  error  In  view  of  the 
presentation  of  the  Issues  to  the  Jury  In  the 
paragraphs  of  the  charge  above  quoted.  But 
I  am  firmly  impressed  with  the  Idea  that  the 
refusal  of  the  special  charge  in  the  form  here 
requested  was  certainly  not  reversible  error; 
that  this  is  true  under  the  prior  rules  and 
delusions  of  our  courts  (Railway  Co.  v.  Zapp, 
49  8.  W.  673),  and  it  Is  especially  true  In 
view  of  the  recent  rule  (628)  adopted  by  the 
Supreme  Court  for  the  government  of  the 
Courts  of  Civil  Appeals  (149  S.  W.  x).  Cer- 
tainly the  refusal  of  that  charge  was  not  rea- 
sonably calculated  to  cause  and  probably  did 
not  cause,  tbe  rendition  of  an  Improper  judg- 
ment, and,  at  all  events,  under  that  rule  Its 
refusal  should  not  be  treated  as  reversible 
error. 

The  Brisco  Case  dted  in  the  majority 
opinion  has  no  bearing  whatever  upon  the 
question  under  consideration,  and  tbe  rteumg 
of  tbe  case  there  made  is  incomplete,  erro- 
neous, and  unintentionally  misleading.  In 
that  case  certain  work  had  been  usually  and 
customarily  performed  In  a  negligent  man- 
ner. Plaintiff  was  experienced  In  the  work 
and  knew  or  was  chafed  with  knowledge 
that  the  same  was  done  in  8u<^  negligent 
manner  and  participated  therein.  A  special 
charge  was  requested  by  defendant  as  fol- 
lows: "If  yott  brieve  from  the  evidence  that 
plaintiff  was  Injured  at  the  time  and  i^ce 
and  in  the  manner  charged  In  the  petition, 
and  if  you  further  believe  that  plaintiff's 
said  Injuries  were  caused  by  the  rapid  move- 
ment of  the  hand  car  from  the  toolhouse  to 
the  railway  tra<^  at  a  point  on  the  railway 
track  where  there  was  a  switch  and  a  guard 


rail  or  rails,  and  If  yon  further  believe  that 
it  waa  negligences  as  that  term  has  been  de- 
fined to  yon*  in  the  section  hands  to  move 
the  said  hand  car  from  tiie  toolhouse  to  the 
railway  trade  at  that  place  with  the  speed  it 
was  moved,  and  if  you  further  believe  from 
the  evidence  that  at  the  time  the  plaintiff  was 
injured  he  was  an  experienced  section  hand 
and  knew,  or  might  have  known  by  the  use  of 
ordinary  care,  the  risk  and  danger  of  moving 
the  said  hand  car  in  the  mannw  it  was 
moved,  and  If  you  further  believe  tliat  the 
said  hand  car  at  that  time  was  moved  by  the 
section  hands  in  the  manner  which  th^«to- 
fore  had  been  usual  and  customary  with 
them,  and  if  you  btiieve  that  plaintiff  at  the 
time  knew  the  ordinary  manner  and  custom 
of  the  section  hands  theretofore  in  moving 
the  said  hand  car  from  the  toolhouse  to  the 
railway  track,  thea  plaintiff  assumed  all  risk 
to  himself  of  injuries  by  reason  of  the  man- 
ner of  moving  the  said  car  at  that  place,  and 
defendant  Is  not  liable  to  plaintiff  for  any 
Injuries  received  by  him,  and  you  will  find 
for  the  defendant"  The  members  of  the 
Court  of  Civil  Appeals  being  divided  as  to 
whether  or  not,  under  the  facts  detailed,  such 
a  charge  should  have  been  given,  and  being 
In  doubt  as  to  the  correct  apc^lcatlon  of  the 
doctrine  of  assumed  risk,  certified  two  ques- 
tions to  the  Supreme  Court  as  follows : 

"Question  1.  In  view  of  the  evidence  and 
the  charge  of  the  court,  was  the  defendant 
entitled  to  the  requested  charge,  and  should 
it  have  been  given? 

"Question  2.  Does  an  employ^  connected 
with  a  particular  work  assume  the  risk  of 
dangers  arising  from  the  usual  and  customa- 
ry negligent  manner  of  the  doing  of  such 
work  by  his  coemployCs,  when  he  Is  experi- 
enced in  such  work  and  knows,  or  must  nec- 
essarily have  known,  of  the  usual  and  cus- 
tomary manner  of  doing  such  work?" 

The  Supreme  Court  answered  the  questions 
as  follows: 

"The  court  erred  In  not  giving  the  charge 
set  out  In  the  statement  submitted.  There 
was  evidence  from  which  the  Jury  might 
have  found  that  the  hand  car  was  uniformly 
placed  upon  the  track  by  giving  it  a  hard 
push  to  get  It  over  the  first  rail  of  the  track. 
This  was  the  method  of  doing  the  work,  and 
they  might  also  have  found  that  Brisco  was 
daily  engaged  In  assisting  them  put  the 
car  on  tbe  track  as  be  was  engaged  on  that 
occasion,  and  knew  of  the  manner  In  which 
his  fellow  servants  uniformly  performed  that 
work.  The  Jury  might  have  found  that  tbe 
car  on  this  occasion  was  shoved  as  It  usually 
was  and  with  no  more  force.  The  evidence 
la  confilctlng  upon  these  Issues,  but  tbe  Jury 
might  have  concluded  that  Brisco  assumed 
the  risk  of  putting  the  car  on  the  track  in 
the  mannra  in  which  It  was  done.  Texas  & 
P.  By.  Co.  V.  Bradford,  06  Tex.  732,  2  S.  W. 
696,  09  Am.  Bep.  639;  Lynch  v.  Boston  A  A. 
By.  Co.,  169  Mass.  536,  84  N.  EL  1072;  Hunt 
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T.  EUe,  98  Fed.  49,  38  C.  C.  A.  611;  Bed 
Elver  line  v.  Cheatham,  60  Fed.  517,  9  C.  C. 
A.  124;  Oalf,  a  ft  8.  F.  B7.  Co.  t.  Harriett, 
80  Tex.  83.  IS  S.  W.  656. 

"One  who  la  engaged  In  the  performance 
of  work  In  a  manner  well  known  to  him 
must  be  held  to  assume  the  risks  of  dangers 
which  are  involved  In  the  performance  of  the 
work  In  that  way.  There  was  no  conflict  In 
the  t^tlmony  as  to  the  fact  that  Brlsco  bad 
been  engaged  In  performing  this  character  of 
work  (that  is,  putting  the  car  upon  the  track 
for  some  time);  that  he  was  experienced  and 
had  full  knowledge  as  to  the  method  In  which 
the  work  was  done.  He  was  partldpatii^  In 
the  work  on  this  occasion,  and  the  facts 
bring  it  within  the  rule  laid  down  by  this 
court  in  Gulf,  C.  ft  S.  F.  By.  Co.  v.  Huyett, 
99  Tex.  630,  92  8.  W.  454,  6  L.  B.  A.  (N.  S.) 
669. 

**The  dUference  between  the  case  at  bar 
and  the  case  of  Railway  Co.  v.  Turner  [99  Tex. 
647]  91  S.  W.  S62,  Is  that  In  the  Turner  Case 
the  injured  party  was  not  engaged  In  the 
work  of  switching  the  cars  from  which  ttie 
injury  occurred  to  him,  but  was  engaged  In 
a  wholly  Indwendent  business.  He  was  not 
In  a  praltlon  to  know  at  the  time  that  Ute 
cars  were  being  switched,  as  usual,  in  an  un- 
safe and  tt^Ugeat  way.  Tb»  Question  of  the 
assumption  of  risk  depends  largely  upon  the 
position  ot  the  party  who  Is  to  be  charged 
with  such  assumption  with  regard  to  Us  op- 
portunity for  knowing  Uiat  at  that  time  the 
thing  to  be  done  will  be  performed  In  the 
usual  manner.  If,  knowing  the  usual  method 
of  doing  the  woilc  and  that  it  wlU  be  per^ 
formed  In  that  way,  he  partldpates  in  It; 
he  will  be  teld  to  assume  the  risk." 

It  will  thus  be  seen  that  there  is  no  analo* 
gy  whatever  between  this  case  and  the  Bilsco 
Case,  as  no  qnestton  is  here  presented  of  a 
customary  and  usual  negligent  manner  of 
handling  the  ear  which  injured  plaintiff  of 
which  he  knew,  In  which  he  participated,  and 
to  wbidn  his  li^ury  was  attributable.  There 
Is  no  plea,  no  evidence,  and  no  issue  to  sub- 
mit to  the  Jury  that  .Qibson's  stumble,  if  neg- 
ligent (as  the  Jury  found  it  to  be),  was  a  cus- 
tomary and  usual  method  of  doing  the  woik. 

Believing  that  the  reversal  herein  is  based 
upon  an  action  of  the  trial  court  which,  if 
it  be  conceded  to  be  erroneous,  was  an  error 
wliich  deprived  the  defendant  of  no  substan- 
tial right  whatever,  and  that  the  general 
charge  of  the  court  amply  protected  it  in  any 
possible  defense  which  it  might  have  had 
under  the  law  of  assumed  risk,  I  am  there- 
fore constrained  to  enter  my  dissent. 

On  Rehearing. 

HIGGINS,  J.  W  Upon  consideration  of 
motion  for  rehearing  herein,  Chief  Justice 
HABPSB  concludes  that  the  refusal  of  the 
requested  special  charge  upon  assumed  risk 
does  not  present  reversible  error,  and  tliat 
the  motion  should  be  granted  and  the  cause 


affirmed.  It  win  therefore  be  so  ordered. 
It  then  becomes  necessary  to  dispose  of  the 
fourth  and  fifth  assignments  of  error,  which 
were  not  passed  upon  In  the  original  major- 
ity opinion.  In  passdng  upon  the  same,  It 
becomes  necessary  to  make  a  more  complete 
statement  of  the  nature  of  the  case  and  facts 
adduced  In  evidence  than  was  contained  in 
the  original  opinion  of  the  majority. 

Appellee  was  employed  as  a  laborer  bj  ap- 
pellant, and  while  engaged  in  his  work,  to- 
gether with  other  employes,  in  the  yards  of 
appellant  In  the  dty  of  Houston,  he  received 
Injuries  while  moving  a  push  car  from  one 
track  to  another.  It  la  alleged:  That  one 
of  his  coemployte,  Gibson,  who  was  handling 
one  end  of  the  car,  negligently  caused  the 
same  or  permitted  It  to  fall  upon  or  be  thrown 
against  plaintlfrs  leg  and  strike  the  thigh 
thereof  a  few  inches  above  the  knee  with 
great  force  and  violence,  wheraby  the  1^ 
thigh,  and  hip  and  the  muscles  and  nerves 
thereof  and  cognate  muscles  and  nerves  were 
BO  Impaired  that  as  a  natural  and  proximate 
result  thereof  he  had  sustained  injuries  as 
hereinafter  stated.  That  the  injuries  com- 
plained of  were  not  instantaneously  or  Im- 
mediately developed  the  Mow  on  the  thigh, 
but  were  pn^essively  developed  so  that  he 
did  not  at  first  suppose  he  was  seriously  or 
permanently  injured,  although  the  pain  was 
great,  and  so  supposing  he  went  back  to 
work.  That  he  continued  to  feel  some  suf- 
fering, deadness,  or  unnaturalness  in  his  said 
leg,  and  about  two  weeks  after  the  said  blow 
on  his  thigh  plaintiff  undertook,  in  the  usual 
course  of  his  work,  to  move  certain  heavy 
timbers  of  a  rise  and  Und  such  as  he  tiad 
fi*equaitly  handled  without  hurt,  and  which 
as  a  prudmt  man  he  might  properly  tiandle 
as  he  was  then  attempting  to  do,  but  his  leg. 
on  account  of  the  aforesaid  blow  on  tlie 
thigh  from  said  push  car,  gave  avray  or  down 
so  that  he  was  unable  to  continue  such  work 
of  moving  such  timbers  and  had  to  desist 
therefrom.  That  said  Injury  continued  t» 
progress  seriously  to  a  condition  of  perma- 
nency, so  that  about  a  month  after  the  cas- 
ualty, when  he  was  at  or  near  defendant'* 
ofi3ce  for  the  purpose  of  obtaining  his  pay, 
he,  without  negligence  on  his  part,  slipped  on. 
Ms  uninjured  leg  and  thereby  threw  his  en- 
tire weight  upon  hla  right  I^,  whidi  bAH 
received  the  blow  from  the  push  car,  as  afore- 
said, whereupon,  on  account  of  such  blow  on 
said  thigh,  the  injured  leg  gave  way  or  down 
and  caused  him  to  sustain  a  violent  fall» 
with  his  injured  leg  twisted  or  doubled  up 
under  him,  from  which  cmditiw  he  was  un- 
able to  extricate  himself,  and,  being  utterly 
helpless,  was  taken  thence  to  his  home  and 
from  there  to  the  hospital,  from  which,  after 
treatment  by  appellant's  surgeon,  he  had 
been  discharged  a  hopeless  and  permanent 
cripple.  That  as  a  natural  and  proximate 
result  of  said  blow  from  said  car,  by  defend- 
ant's negligence,  the  muscles  and  nerres; 
cords  and  tendons  of  his  thigh  and  hip,  la- 
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Ending  fbe  cognftte  muscles  and  nerres  per- 
taining to  same,  became  weakened,  atrophied, 
and  impaired,  whereby  and  on  account  where- 
of his  leg  and  thigh  gave  way,  as  aforesaid, 
causing  him  to  fall,  as  aforesaid,  on  the  oc- 
caaloD  aforesaid,  producing,  according  to  his 
Inffffmatlon  and  belief,  an  ununited  fracture 
of  the  femur  or  thigh  bone^  and  an  improper 
union  or  connection  between  the  head  of  the 
b(me  and  the  Joint  cavity  (the  acetabulum), 
■o  that  the  t^b  bone  rests  in  or  is  connect- 
ed with  the  pelvis  in  an  abnormal  position, 
causing  a  ^ortenlng  of  the  limb,  producing 
pain  in  same,  and  tnterferliv  vlth  the  mo> 
tlon  thereof,  and  said  hip  Joint  so  dislocated 
and  the  hip  impaired,  and  the  bone  pertain- 
ing to  same  fractured  or  so  injured  Uiat  he 
bas  permanently  lost  the  use  of  the  leg, 
thigh,  and  hip,  renderli^t  him  a  permanent 
cripple.  That  his  injuries  were  directly  caus- 
ed and  dereloped  1^  said  blow  and  conse- 
QOent  impairment  of  the  muscles  and  nerree, 
as  aforesaid,  or,  if  not,  by  the  giving  way  or 
down  of  his  leg  wiioi  he  attempted  to  lift 
the  timbers  or  when  be  dipped  and  fell ;  and, 
In  either  event,  tber  were  In  a  natural  and 
Iffobable  sequenoe  and  natural  and  proximate 
result  of  the  said  blow  from  the  car.  The 
other  allegations  usual  In  such  cases  were 
made. 

The  evidence  discloses  that  appellee  was 
first  hurt  about  September  15, 1907,  while  he 
and  three  other  men  were  engaged  In  lifting 
a  push  car  from  one  track  onto  another 
tra<^  While  so  moving  the  car  one  Oibson, 
who  was  ^fi't^ng  in  so  doing,  turned  loose 
the  end  of  the  car  be  was  holding  whereby 
the  car  was  Jerked  over  against  appellee, 
and  the  end  of  tbe  car  whidi  he  was  lifting 
dropped  down  and  struck  him  on  the  right 
1^  two  or  three  indies  above  his  knee.  Gib- 
Bon  was  caused  to  turn  loose  his  end  of  the 
car  by  a  stumble.  The  blow  upon  his  leg 
caused  appeUee  some  pain,  and  during  the 
remainder  of  the  day  It  had  a  dead  or  numb 
feeling  and  a  big  black  spot  upon  the  same. 
He  did  not  ttilnk  be  was  seriously  hurt,  and 
continued  bis  vrork  during  the  remainder  of 
that  day  and  for  about  two  weeks  moreu 
During  this  time  the  leg  continued  to  feel 
numb  and  dead  and  sore,  with  a  tingling  sen- 
sation and  more  or  less  pain.  After  continu- 
ing his  work  for  about  two  weeks,  be  was 
engaged  in  unloading  some  timber  from  a 
grading  car  ct  no  greater  weight  than  the 
mes  usually  bandied  by  him  in  doing  such 
work,  and,  while  engaged  In  so  unloadtiv 
such  timbers,  he  picked  up  the  end  of  one 
and  a  coservant,  Dool^,  iddred  up  the  other 
end,  when  plaintiff's  leg,  which  had  received 
the  blow  aforesaid,  gave  way,  with  consider- 
ate pain  from  the  knee  up  to  and  Including 
the  hip,  and  be  became  unable  to  stand  on 
that  leg  or  to  continue  his  work  in  unloading 
the  timbws.  He  then  began  stacking  lumber, 
which  be  was  able  to  do  until  about  half 
past  4  o*clo<^  In  the  afternoon,  when  be  was 
unable  to  couUnue  longer  at  that  wotk,  and 


he  then  sorted  nails  until  quitting  time  at 
6  o'clock.  When  he  quit  at  0  he  walked  with 
difficulty  and  with  pain  and  vras  carried 
home  and  remained  at  home  for  the  next  10 
days,  during  which  time  he  was  confined  In 
the  house  most  of  the  time,  suffering  con- 
siderable pain.  On  pay  day  he  went  to  re- 
ceive his  pay,  and  after  receiving  Uie  same, 
while  walking  across  the  room,  he  slipped  on 
his  uninjured  leg  and  he  threw  his  weight 
upon  and  caui^t  on  the  injured  leg,  which 
gave  way  and  be  feU.  After  this  fall  he  was 
unable  to  arise  or  to  walk  and  was  carried 
home,  and  tfaoioe  the  same  day  to  the  com- 
pany's hospital,  where  he  remained  for  some 
time,  and  upon  leaving  the  same  had  to  do 
so  upon  crutches  and  has  slnee  beat  a  cripple. 

[4]  The  fourth  assignment  complains  of 
the  f  ollovrlng  immgraph  of  the  court's  cha^ : 
"If  your  verdict  Is  in  favor  of  the  plaintlfl, 
you  vrill  assess  Us  damages  at  such  sum  as 
yon  believe,  from  the  evidence  vrill  fslrly 
and  adequately  compensate  lilm  for  alleged 
injuries,  if  any,  which  you  may  Jhid  from  the 
evidence  be  has  sustained  as  a  natural  and 
proximate  result  of  his  thl^  being  ttruck  1^ 
the  car  in  question,  if  it  was,  taking  into 
consideration,  as  elements  of  damage,  so 
far  as  shown  by  ttie  evidence  (if  at  alQ  to 
be  the  natural  and  probable  result  of  such 
injuries:  (D  Mental  anguish  and  physical 
suffering,  if  any,  including  such  as  be  vrlll 
in  reasonable  probability  suffer  In  fbe  future, 
if  any;  (2)  the  reasonable  value  of  his  lost 
time  down  to  the  trial.  If  any;  and  dS)  the 
reasonable  valuer  if  pidd  now,  of  Ms  lost 
earning  power  In  the  future  b«yond  the  trial, 
If  any." 

The  proposition  subjoined  to  this  assign- 
ment reads:  "The  petition  was  Insufficient 
to,  authcnrlce  a  recovery  for  moital  anguish 
which  might  be  suffered  by  plaintiff  In  the 
future,  or  for  lost  time  down  to  the  very 
time  (HT  tile  trial  or  for  lens  of  earning  pow- 
er In  the  future  because  it  affirmative  ap- 
peared that  the  only  Injury  fbr  which,  under 
the  facta  of  the  case,  there  oould  be  liabil- 
ity was  a  trivial  Injury,  and  because  any  in- 
jury sustained  by  plaintiff  as  a  result  of  his 
second  and  third  accidents  was  not  In  law 
the  direct  and  proximate  result  of  the  first 
accident;  it  affinnaUvely  appearing  from  the 
evidence  that  the  first  accident  was  trivial, 
and  the  petition  alleging  no  serious  or  per- 
manent injury  as  a  result  of  anything  ex- 
cept the  second  and  third  accidents."  This 
proposition  is  somewhat  obscure,  and,  as  we 
understand  It,  the  contention  is  that  neitiier 
the  petition  nor  the  facts  of  the  case  author- 
ized a  recovery  for  mental  anguish  which 
might  be  suffered  by  appellee  In  the  future, 
or  for  previous  lost  time,  or  for  Impaired  fu- 
ture earning  capacity,  because  It  affirmative- 
ly appears  that  the  only  injury  for  which  ap- 
pellant was  liable  was  the  blow  upon  the  leg 
by  the  push  car,  which  was  trivial  In  its  na- 
ture, and  that  tbe  Injuries  from  which  he 
suffered  were  not  caused  by  the  blow  uj»- 
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on  the  left  but  wm  the  raralt  of  tba  no> 
ond  and  tbird  aocidenta,  and  therefore  the 
injories  were  not  the  direct  and  proximate 
restilt  of  the  negligent  blow  upon  the  leg  by 
the  car. 

The  fifth  assignment,  submitted  as  a  prop- 
osition, reads:  "The  court  erred  In  over- 
ruling  defendant's  motion  fbr  a  new  trial, 
for  the  reason  that  the  Terdict  of  the  juij  la 
grossly  excesslTe,  and  r^lects  that  sympathy 
controlled  the  minds  of  the  jury  in  fixing 
the  amount  at  thtix  rodic^  and  that  the 
Jury  plainly  took  Into  consldvatlon  plain- 
tUTs  present  physical  condition,  and  did  not 
properly  consider  what  caused  his  present 
condition."  This  assignment  raises  the  same 
Question  as  to  the  proximate  cause  of  the 
Injury  as  was  raised  by  the  fourUi  assign- 
ment The  material  altegatlonfl  of  the  peti- 
tion are  quoted  atwve,  and  the  same  is  not 
subject  to  the  objection  urged,  since  It  was 
avetred  that  the  injuries  were  directly  caus- 
ed and  developed  hf  the  blow  upon  the  leg 
from  the  car  and  consequoit  impairm^t  of 
the  muscles  and  nerree,  or,  If  not,  by  the 
giving  away  of  the  1^  when  appellee  was 
lifting  the  heavy  timbers,  or  when  he  slipped 
and  fell  at  the  pay  office,  and  that,  in  either 
event,  they  were  the  proximate  result.  In  a 
natural  and  probable  sequence,  of  the  blow 
from  the  car. 

[I]  We  pass  now  to  a  consideration  of  the 
facts.  It  appears  appellee  is  suffering  from 
a  dislocation  of  the  right  hip  joint;  the 
head  of  the  femur  bone  having  slipped  out  of 
its  natural  socket  and  was  pressing  upward 
against  the  pelvic  bone,  where  It  tiad  formed 
a  false  joint  Upon  the  former  appeal  it 
was  held  by  the  San  Antonio  Court  of  Civil 
Appeals  that  this  condition  was  due  to  the 
fall  at  the  pay  station,  and  that  such  fall 
was  caused  by  a  greasy  floor.  It  was  further 
held  that  such  fall  being  intervening  and  en- 
tirely independent  of  the  blow  upon  the  leg 
by  the  car,  a  recovery  could  not  be  had  for 
the  injuries  resulting  from  the  same,  unless 
the  fall  and  Its  injurious  consequences  could 
have  reasonably  been  anticipated  as  a  result 
of  the  original  act  of  negligence.  The  legal 
principles  recognized  by  the  San  Antonio 
court  are  well  settled  and  undisputed,  but 
the  record  upon  this  appeal  presents  an  en- 
tirely different  state  of  facts.  Appellant  in 
its  brief  admits  the  evidence  here  differs 
from  that  upon  the  former  appeal.  Dra  Bed, 
Stewart,  and  Knox,  surgeons  for  appellant, 
examined  plaintiff  In  October,  1907,  at  appel- 
lant's hospital,  shortly  after  the  fall  at  the 
pay  office,  and  did  not  discover  any  disloca- 
tion or  fracture  of  the  tilp.  That  a  disloca- 
tion of  the  hip  subsequently  developed  is  not 
a  controverted  Issue  in  the  case.  Dr.  Bed 
testified  that  in  June,  1908,  upon  the  occa- 
sion of  the  first  trial,  he  and  Dr.  Knox  ex- 
amined appellee  and  found  the  entire  right 
leg  shortened  and  smaller  than  the  left  and 
also  found  an  upward  dislocation  of  the  hip. 
Dr.  Bed  testified  that  he  then  found  the 
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right  hip  Joint  had  formed  a  flUae  Joint  and 
the  head  of  the  fonur  waa  pressing  up 
against  the  pdvic  bone.  He  further  tsstl- 
fled  that,  if  a  man  received  a  heavy  blow  on 
the  leg  above  the  knee,  injury  to  the  nerves 
might  result,  which  nerve  Injury  mi^t  pro- 
duce atrophy;  that  such  atrophy  was  usu' 
ally  a  alow  process,  so  slow  that  at  first  the 
extent  of  the  injury  is  not  appreciated;  U 
does  not  develop  at  first  but  In  the  coarse 
of  a  few  weeks  would  b^^  to  be  manifest 
If  the  ligaments  which  liold  the  head  of  the 
femur  or  hip  bone  in  place,  because  of  waut 
of  supply  from  their  omnectli^  nerves  or 
from  Inflammation,  become  atrophied  or  la- 
capable  of  holdli^  the  hip  Joint  in  place, 
such  hip  J(^t  might  slip  out  and  find  lodg- 
ment in  the  pelvic  region,  where  it  would 
form  a  new  Juncture.  In  reqwnse  to  a  hy- 
pothetical question  propounded  by  appel^nt's 
counsel,  he  stated  that  the  blow  upon  appel- 
lee's leg  from  the  push  car  was  not  likely, 
alone  and  unaided,  to  produce  the  dislocated 
hip  from  which  appellee  was  suffering,  but 
admitted  it  might  do  so.  From  the  testimo- 
ny of  Dr.  J.  O.  Boyd,  wltnen  for  appellee, 
it  appears  that  the  blow  of  the  push  car  on 
appellee's  leg  may  have  caused  an  Injury  to 
the  nerves,  muscles,  and  ligaments^  produdng 
an  atrophied  or  abnormal  condition,  which 
finally  resulted  In  the  dislocation  of  the  hip 
and  formation  of  a  new  Joint  as  it  ai^>ear- 
ed  was  the  condition  of  appellee,  and  that 
Budi  dislocation  and  condition  may  have  re- 
sulted entirety  Ind^iendent  of  and  unaided 
by  the  giving  away  of  the  leg  wtille  unload- 
ing (he  timbers  and  the  fall  at  the  pay  sta- 
tion. His  attrition  being  called  to  the  fact 
that  an  examination  of  appellee  at  the  hos- 
pital made  by  appellant's  surgeons.  Bed, 
Knox,  and  Stewart,  after  the  fall  at  the  pay 
station,  failing  to  disclose  any  such  hip  dislo- 
cation, he  then  testified  that  he  would  say 
the  dislocation  resulted  from  an  in  fia  mina- 
tory condition  of  the  joint  and  that  he  would 
attribute  the  Inflammatory  condition,  under 
the  history  of  the  case  as  stated  to  him  hy- 
pothetically,  to  the  Injury  on  the  leg.  Dr. 
Boyd  also  testified  substantially  the  same 
as  Dr.  Bed  to  the  usual  apparent  triviality  of 
injuries  to  the  nerves  and  resulting  atrophy 
in  its  Indplency,  and  that  the  manifestations 
of  the  injury  were  slow  and  progressive  in 
ctiaracter;  the  true  seriousness  and  ultimate 
effect  of  the  Injury  becoming  apparent  at  a 
later  date. 

As  upon  the  £rst  trial  the  cause  was  sub- 
mitted to  the  jury  on  the  theory  that  the 
blow  on  the  1^  was  the  proximate  cause 
of  the  injuries  by  appellee,  and  in  that  con- 
nection the  jury  was  Instructed :  "If  yon  be- 
lieve from  the  evidence  that  plaintiff  was 
caused  a  dislocation  of  the  hip  or  other  in- 
juries by  slipping  on  a  greasy  floor  when  he 
went  to  get  his  pay,  then  you  will  allow 
nothing  therefor.  You  will  consider  the  In- 
juries, If  any,  to  plaintiff  from  lifting  the 
timber  or  planks  in  question  only  for  the 
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puipose  of  determining  the  progression  and 
development,  U  sncb  there  was,  of  alleged  In- 
juries to  the  muscles,  nerves,  and  tendons, 
If  any,  which  you  may  from  the  evidence 
find  to  be  the  natural  and  proximate  result 
of  the  blow  or  stroke  from  the  car.  If  any." 
It  therefore  follows  that  the  Jory  found  that 
plalntUE's  Injuries  were  not  due  to  the  fall  at 
the  pay  office.  That  they  were  warranted  In 
this  finding  is  apparent  from  the  fact  that 
the  examination  by  the  surgeons,  Bed,  Stew* 
art,  and  Knox,  after  the  fall,  failed  to  dis-, 
close  any  suc^  dislocation,  and  the  finding 
that  it  was  due  to  the  original  blow  upon  the 
leg  is  entirely  consistent  and  in  harmony 
with  the  testimony  of  Bed  and  Boyd  relat- 
ing to  injuries  to  nerves  produced  by  a 
blow,  and,  where  the  Injury  was  to  nerves 
and  muscles  of  the  leg,  may  eventually  re- 
sult tp  a  dislocation  of  the  hip  Joint 

We  thus  see  that  upon  the  former  appeal 
the  San  Antonio  court  held  the  evidence  dis- 
closed plaintUTs  Injuries  to  be  the  result  of 
the  fall  at  the  pay  office,  which  was  an  inde- 
pendent. Intervening  cause  and  disconnected 
agency  the  original  accident,  and  that 

such  fall  and  its  injurious  consequences  could 
not  have  been  reasonably  anticipated  as  a 
r«snlt  of  the  original  act  of  negligence.  Up- 
on the  trial  from  which  this  appeal  is  pros- 
ecuted, the  Jury  has  made  a  contrary  find- 
ing of  fact,  and,  as  we  have  seen,  sudi  find- 
ing is  supported  by  the  evidence.  Appel- 
lee's condition  was  undoubtedly  due  either 
to  the  blow  upon  the  leg  or  to  the  fall  which 
he  sustained  at  the  pay  office,  and  there  is 
nothing  In  the  evldaice  to  suggest  that  the 
giving  way  of  his  leg  while  handling  the  tln>- 
bers  caused  the  same.  The  court,  therefore, 
properly  limited  the  Jury  in  its  consideration 
of  tbls  latter  phase  of  Uie  case,  as  indicate 
ed  by  the  last  paragraph  of  the  irartlou  of 
the  charge  above  quoted. 

[t]  What  has  been  said  disposes  of  the  om- 
tention  under  the  fifth  assignment  that  tlie 
verdict  of  the  Jury  Is  excessive.  It  cannot 
be,  and  is  not  contended,  that  $7,000,  the 
amount  of  the  Judgment,  Is  an  excessive  ver- 
dict If  appellee's  condition  Is  the  direct  and 
proximate  result  of  the  blow  from  the  push 
car.  The  contention  is  that  his  disabled  con- 
dition is  due  to  the  second  and  third  acci- 
dents for  which  appellant  is  not  liable,  and, 
for  the  reasons  stated  above,  this  contention 
is  regarded  as  untenable. 

Associate  Justice  HcK£34ZIE  does  not  con- 
cur in  the  views  expressed  herein  and  will 
later  file  his  dissent 

The  motion  for  rehearing  Is  granted,  and 
the  Judgment  of  the  lower  court  affirmed. 

HcKBXZIB,  J.  (dissenting).  I  am  of  the 
opinion  that  the  pleadings  and  the  evidence 
required  of  the  trial  court  the  submission  of 
the  issue  of  assumed  risk.  That  the  servant 
assumes  the  risks  ordinarily  incident  to  his 
employment  Is  elementary  law.  "What  par- 
ttcolar  risks  of  the  service  are  ordinary  (that 


Is,  incident  to,  or  usual  in,  the  service)  is 
ordinarily  a  queston  for  the  Jury;  its  de- 
termination not  being  assumed  by  the  court, 
except  when,  as  in  case  of  any  other  matter 
of  fact  reasonable  minds  cannot  difTer." 
Street  on  Personal  Injuries  In  Texas,  p.  265. 
That  the  Issue  of  assumed  risk  Is  a  question 
for  the  determination  of  the  Jury  Is  also  de- 
cided in  Bonnett  v.  Ballway  Co.,  89  Tex.  72, 
33  S.  W.  384.  It  Is  also  the  law  that  the 
defense  of  assumed  risk  should  be  affirma- 
tively presented  by  proper  charge  to  the  Ju- 
ry and  not  confused  by  other  Issues. 

I  am  also  of  the  opinion  that  appellant's 
fourth  and  fifth  assignments  of  error  should 
be  sustained.  The  testimony  shows  tliat  ap- 
pellee was  Injured  on  three  separate  occa- 
sions. By  the  charge  of  the  court  the  right 
of  recovery  on  account  of  the  second  and 
third  injuries  was  eliminated,  but  the  court 
permitted  the  Jury  to  consider  the  second 
InJtuT  only  for  the  purpose  of  determining 
the  progrrasion  and  development  of  the  al- 
leged injury  to  the  muscles,  nerves,  and  ten- 
dons caused  by  the  stroke  of  the  car  upon 
appellee's  leg.  This  limitation  upon  appel- 
lee's right  of  recovery  is  not  complained  of, 
and  was  Justified  by  the  pleadings  when  con- 
sidered in  the  light  of  the  opinion  as  render- 
ed by  the  Oourt  of  Civil  Apepals  In  the  for- 
mer appeal  of  this  cause.  Considering  the  ev- 
idence, therefore.  In  the  light  of  the  plead- 
ings and  of  the  court's  charge,  I  am  convinc- 
ed that  the  evidence  shows  affirmatively  that 
the  Injury  from  the  first  accident  was  trivial 
and  not  of  itself  permanent  The  verdict, 
too,  reflects  that  sympathy  as  weU  as  the 
plaintUTs  physical  condition  at  the  time  of 
the  trial  controlled  the  Jury  in  fixing  the 
amount  of  damages. 

PlaitttifTs  testimony  In  part  la  as  follows: 
"The  end  of  the  car  •  *  *  struck  me  on 
the  leg,  the  right  leg,  atwut  two  or  three 
Inches  above  my  knee;  when  It  struck  me, 
there  was  pain  with  it  and  I  did  complain  of 
Its  hurting  me ;  I  told  the  boys  about  it ;  I 
told  Gibson  he  had  Jerked  the  car  on  my 
leg;  I  accused  him  of  Jerking  the  car  on  my 
leg;  I  told  them,  all  the  boyd  that  were 
there,  and  all  the  rest  of  them  that  would 
ask  me;  I  would  tell  them  about  it  you 
know;  Z  didn't  think  I  was  seriously  hurt, 
not  at  that  time  I  did  not;  I  did  examine 
the  place  where  the  car  struck  me;  that 
evening,  after  I  quit  work,  I  examined  it, 
and  during  the  day  It  had  felt  kind  of  a 
pain  and  dead  feeling,  kind  of  a  numb  feel- 
ing, and  when  I  examined  It  I  found  kind  of 
a  big  black  spot  there;  I  did  continue  my 
work  that  day ;  I  worked  on  for  about  two 
weeks  more,  and  my  leg  was  hurting  me  alt 
the  time  a  right  smart;  It  was  hurting  me, 
and  It  felt  a  numbness  or  deadness;  it  felt 
a  dead  feeling,  hurt,  and  dead  feeling,  and 
the  muscles  felt  sore,  and  I  did  suffer  a 
tlngUng  feeling  In  It ;  that  kept  on  for  about 
two  weeks,  kept  up  for  about  two  weeks,  and 
there  was  something  happened  at  tb»  end  of 
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this  two  weeks  that  Indicated  the  condition 
of  my  leg ;  I  worked  on  for  abont  two  weeks, 
may^e  something  over  two  weeks,  and  then 
I  was  unloading  some  2  by  12'8  from  a  grad- 
ing car;  that  waa  In  the  ordinary  course  of 
my  work;  we  dcme  a  good  deal  of  that  work 
aU  the  time  around  the  shop;  the  laboring 
mm  like  me  had  that  aort  of  Uftiog  to  do ; 
they  were  not  any  heavier  than  the  usual 
ones;  I  waa  lifting  them  In  the  manner  that 
was  usual  in  the  work ;  while  I  was  Ufttog 
them,  something  happened  to  my  I^;  I  bad 
been  working  there  on  the  car  some  consid- 
erable little  time  and  I  pldrad  up  the  end  of 
one,  and  Mr.  Dool^  pitted  iv  the  other  end 
<jt  it,  and  I  went  to  put  my  leg  over  some 
more  there  to  keep  from  stumMiog  around 
and  my  leg  wmt  down  on  me ;  at  that  time 
my  1^  gave  down,  it  Juat  went  down,  and 
lots  of  pain,  and  that  pain  waa  distributed 
all  through  the  1^,  all  the  way  from  the 
knee  iq>  to  the  hip;  it  did  Inelude  the  hip; 
I  was  not  able  to  stand  on  that  leg  then 
wheii  it  gave  down  on  me;  I  wasn't  able  to 
work  up  there  any  more,  and  this  man  told 
me  I  bad  better  get  down  and  stack  up  the 
lumber  they  were  throwing  ofT  from  the  skid; 
somebody  told  me  I  had  better  get  down  and 
stack  up  lumber,  and  I  did  try  to  do  that, 
and  I  succeeded  in  doing  It,  and  kept  on  with 
the  work  until  about  half  past  four  1  guess, 
and  I  told  the  man  I  conldn't  stand  the  work 
any  longer ;  I  would  have  to  lay  off  that 
evening,  so  I  went  over  then  to  where  my 
other  clothes  were,  to  put  on  the  other 
clothes,  and  I  went  from  there  then  over  to 
the  cooler  to  get  me  a  drink,  and  there  I 
saw  Mr.  Olsen,  and  I  told  him  about  it;  I 
think  Mr.  Olaen  Is  superintendent  around 
there ;  he  was  my  boss,  boss  over  me,  at  that 
time  he  was,  and  he  told  me  I  wouldn't  have 
to  lay  off ;  I  could  sort  out  nails,  and  he  put 
me  in  the  nail  room  and  he  said  he  had  been 
wanting  somebody  for  that  Job  for  a  good 
while ;  so,  Instead  of  stacking  the  Imnber,  I 
assorted  nails,  and  I  continued  that  work 
during  the  rest  of  the  evening;  I  was  sitting 
down  while  I  was  doing  the  work  of  assort- 
ing the  nails;  knocking  off  time  came  about 
15  minutes  until  6,  and  when  I  started  to 
leave  there  I  could  not  walk,  considerable 
trouble;  I  had  a  stick  though ;  some  of  the 
boys  gave  me  a  stick ;  one  of  the  boys  gave 
me  a  stick,  and  there  was  pain  and  suffering 
in  my  movements,  a  good  deal;  there  was  a 
good  deal  of  that,  and  I  would  hurt  as  I 
would  walk;  I  lived  some  eight  or  nine 
blocks  I  guess  from  there ;  my  brother-in-law 
carried  me  home;  I  sent  one  of  the  boys  aft- 
er him,  and  he  sent  his  little  boy;  I  seat  for 
him  because  X  was  not  able  to  get  home  with- 
out assistance  and  after  I  went  home,  for  the 
next  10  days  or  so,  I  stayed  at  home ;  as  to 
the  oimdltion  of  that  leg  during  the  time  as 
to  pain  In  it  and  feeling  In  it,  there  was 
lots  of  pain  In  it;  X  had  lots  of  pain,  and 
dead,  the  musdes,  hurt  the  muscl^  and  it 


had  a  tingling  feeling  in  it;  I  have  had  the 
tooth  a<^e  and  nerve  trouble;  it  was  some- 
thing like  that;  I  was  Indoors  most  of  that 
time ;  well,  for  some  10  or  15  days  this  pain 
was  mighty  bad,  and  after  that  time  I  wait 
to  the  shop  then  that  coming  pay  day  to  get 
my  money;  I  think  it  was  the  August  pay 
day  as  well  as  I  remember;  •  •  •  the 
car  struck  me  right  there,  in  the  front  part, 
and  about  two  or  three  indies  above  the  knee 
I  would  say.  In  the  front  part  and  about 
two  or  three  Inches  above  the  knee  on  my 
right  leg ;  the  unda  side  of  the  car  struck 
me  there.  *  *  *  At  the  time  I  lifted  that 
heavy  timber,  I  said  it  was  2  by  12  and  it 
was  csvnm  timber;  the  length  of  the  stldE, 
some  was  24  feet  long  as  near  as  I  remember, 
and  some  12,  different  lengths,  from  12  to 
24  feet  in  length,  and  I  was  lifting  <me  end 
and  my  assistant  was  lifting  the  other  aid; 
when  I  waa  lifting,  at  the  time  when  my  1^ 
gave  way,  as  well  as  I  can  remember,  I 
think  we  had  a  long  one^  but  of  course  I 
wouldn't  be  sure  about  It;  I  wouldn't  be 
positlTe;  it  was  somewhere  near  to  12 
o'dock  in  the  day  whoi  my  1^  gave  way ;  I 
had  been  lifting  all  morning  that  aame  kind 
of  timber,  and  it  was  dose  to  12  o'doek;  I 
had  lifted  a  good  many  that  morning; 
*  *  *  I  Just  w^t  down  like  that,  come 
down  with  this  leg.  this  right  leg.  Just  one 
1^;  when  I  went  down  that  way  the  lum- 
ber fell  off  to  one  side.  •  *  •  and  I  was 
lifting  there  and  my  right  leg  gave  down 
and  I  dropped  the  stick  of  lumber;  •  *  • 
I  had  raised  It  that  way  and  tried  to  skid  it 
over,  and  this  1%  gave  down ;  *  *  *  dur- 
ing that  two  weeks  between  the  time  Gib- 
son dropped  the  car  and  I  lifted  that  heavy 
timber,'  I  did  any  kind  of  work,  whether 
heavy  or  light,  that  came  within  the  line  of 
my  duty  as  an  employ^  there,  and  I  was  do- 
ing it  that  way,  and  when  I  discovered  the 
weakness  of  that  limb  I  quit  and  the  fore- 
man put  me  at  something  I  could  sit  down 
at;  I  did  not  continue  to  work  from  that 
time  on,  as  well  as  I  can  remember,  some  10 
or  15,  maybe  20,  days;  I  don't  remember 
exactly  how  many  days  before  this  pay  day 
I  was  telling  you  about;  I  mean  I  did  not 
work  for  10  or  16  days  before  pay  day;  the 
foreman  put  me  to  assorting  nails  that  after- 
noon, and  the  next  day  I  did  not  work  at 
all,  and  didn't  work  any  more  until  the  pay 
day,  and  on  the  pay  day  I  drew  pay  for  the 
whole  month;  when  I  went  to  the  office 
wherever  it  was  to  collect  my  pay,  I  did 
not  walk  there;  X  never  walked,  only  from 
my  brother-in-law's  place  of  business  where 
he  was  runntog  a  famlture  store  on  Gkmti 
by  the  Harral  Mill,  just  acrosa  the  street 
there,  and  I  walked  I  smipose  a  half  blo<^ 
maybe  a  block;  I  had  been  walking  all  the 
time  evei7  day  during  that  time ;  I  did  walk 
and  I  went  over  there  and  got  my  chec^  and 
they  paid  me  for  the  whole  time;  *  *  *  I 
waa  paid  about  11  o'do<&  in  the  morning  and 
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about  6  o'clock  that  afternoon  I  was  carried  to 
the  liospltal  as  well  as  I  remember ;  we  bad  to 
SO  np  a  little  flight  ot  stairs  to  get  to  the 
place  where  they  paid  us  off,  to  the  second 
story ;  It  was  a  tolerable  tall  story;  It  was  a 
tolerable  narrow  steep  ascent,  narrow  stair- 
way with  a  high  tread,  a  lUgli  tread,  toler^ 
ably  ao,  but  I  think  there  was  railings  on 
the  outside;  I  think  there  was;  I  don't 
know  for  sure,  but  I  think  ao;  I  walked  np 
that  staircase  by  myself  without  aaristanee^ 
and  I  walked  down  that  staircase  by  myself 
and  without  assistance,  and  I  had  to  be  car- 
ried iKnne;  I  was  carried  hom^  but  if  you 
undetBtand  though,  after  I  came  down,  got 
my  check,  I  was  walking  across  the  floor  by 
the  maddne  and  there  was  some  sawdust 
and  grit  on  the  floor,  and  as  I  walked  along 
there  my  foot  slin^ed  that  way,  and  I  tried 
to  catdi  m  this  one  and  I  went  down;  I 
walked  up  there  and  walked  down,  and  after 
I  came  down  I  sloped  <m  nty  left  foot  and 
caught  on  my  right  fdot  and  fiell  down  and 
hurt  myself,  and  tnm  that  time  on  I  couldn't 
walk  and  I  went  to  the  hospital  that  even- 
ing; I  slipped  on  the  floor;  I  fell-;  and  the 
injury  I  received  there  Is  what  made  me  so 
I  couldnt  walk,  when  I  had  walked  up- 
stairs and  downstairs  Just  befbre;  that  is 
right  Immediately  before  I  could  walk  up- 
stairs and  walk  downstairs,  and  I  slipped  on 
the  floor  and  fell  and  then  couldn't  walk; 
after  I  fell,  the  fall  of  course  was  what  it 
was  that  made  me  so  I  could  not  walk;  that 
fall  did  hurt  me;  it  continued  to  hurt  me 
from  that  time  on  nntll  I  am  relioTed  to  the 
extrat  that  I  am  relieved;  It  hart  me  in  the 
knee  here  and  runs  from  the  knee  up  to  the 
hip  and  back ;  the  way  l  fell,  this  foot  slip- 
ped, my  left  foot  slipped,  and  I  went  to  catcb 
on  this  one,  and  of  course  b^g  weak  it 
went  down  on  me;  my  left  foot  slipped  and 
I  went  to  catch  on  my  right  foot  and  I  fell ; 
I  slipped  with  my  left  foot ;  I  caught  with 
my  right  foot  and  fell;  that's  right;  I  just 
fell  rl^t  down;  my  rlj^t  leg  was  doubled  up 
under  me;  htter  having  fallen  on  my  right 
leg  with  my  body  on  It,  I  could  not  get  up 
with  my  own  strength;  a  man  by  the  name 
of  Mike  O'Donnell  picked  me  up,  and  that 
is  the  reason  I  had  to  be  carried  home  and 
carried  to  the  hospital;  •  •  •  I  got  my 
money  and  fell  there  on  the  floor ;  there  was 
a  month  between  the  time  the  car  struck  me 
and  the  time  I  fell  on  the  floor,  about  that, 
time ;  the  car  struck  me  in  September;  It 
was  a  month  later;  •  •  •  the  16th  of 
October  I  got  my  pay  and  got  hurt  falling 
on  the  floor ;  •  •  •  I  stated  that  when  I 
was  lifting  these  timbers  and  my  1^  gave 
way  on  me  that  I  continued  to  skid  some 
more  down  of  the  same  kind  after  that;  I 
said  I  skidded  a  few,  and  the  reason  I  stop- 
ped was  because  my  leg  was  so  bad  I  couldn't, 
hurting  me  so  bad ;  *  *  *  I  told  connsai 
I  OlpfieA  on  a  sandy,  greasy  floor,  slipped  on 
the  left  foot  (that  Is,  my  good  leg),  and  I 


tried  to  catch  myself,  but  whether  I  come 
flat  footed  on  the  right  leg,  it  was  so  quick  I  - 
couldn't  hardly  remember;  when  I  got  down 
there,  the  flrst  thing  I  had  was  kind  of  a 
faint  feeling,  and  there  was  pain  in  my  leg 
from  the  knee  up;  the  way  that  compared 
with  the  paiu  I  had  suffered  whoi  I  was 
lifting  the  timbers  about  12  days  ago,  some- 
where like  that,  it  was  like  it;  I  did  not 
feel  any  more  Indication  at  that  time  of  a 
dislocation  of  the  iiip  than  I  did  when  I 
lifted  the  timbers ;  If  there  was  any,  I  didn't 
feel  it  *  *  *  Oonnsel  Just  put  the  Ques- 
tion to  me  and  I  said  this;  in  substance: 
TOOLt,  whoa  I  fdl  <Hi  that  floor  and  got  hurt, 
I  felt  Just  about  like  I  did  whoi  I  undertook 
to  lift  that  timber,  and  I  give  down  under  It ; 
I  meant  that;  after  I  tell  on  that  floor,  I 
could  not  have  gottoi  up  there  and  handled 
two,  or  three,  or  four,  or  five  Ug  2  by  12  tim- 
bers and  lifted  them  and  skidded  tliem  down ; 
I  don't  think  I  cotfld,  and  the  reason  is  the 
pain—  Q.  Why  couldn't  you  if  yon  felt 
like  yon  did  when  you  gave  way  with  the 
timber?  A.  The  pabi  was  Just  the  same ;  I 
could  not  have  gotten  up  there  and  lifted 
those  timbers;  I  don't  think  I  could;  I 
couldn't  have  done  that;  after  I  gave  down 
there,  lifting  that  heavy  timber,  I  walked 
about  with  the  aid  of  a  stick  about  two 
weeks  and  climbed  that  flight  of  stairs  and 
came  down,  but,  as  to  why  I  didn't  do  that 
after  I  fell  there  on  the  floor,  I  wasn't  able 
to;  I  couldn't  do  It;  after  I  fell  there  on 
the  floor,  the  pain  was  about  the  same;  it 
was  about  the  same  feeling  you  know  of 
pain;  I  mean  the  recognition  of  the  fact 
there  was  a  pain,  by  my  mental  organism, 
was  about  the  same  in  one  instance  as  the 
other;  that  Is  what  I  mean  (that  is,  both 
hnrQ,  and  that  Is  all  I  mean,  both  of  them 
hurt;  *  *  *  I  said  my  leig,  when  I  was 
at  the  pay  station,  gave  way  in  the  same 
manner  as  it  done  before,  and  my  pain  was 
the  same  sort  of  pain,  but  it  gave  down  worse 
then  than  it  did  before." 

The  testimony  falls  to  show  any  injury  to 
plalntUTs  hip  by  the  flrst  acfddent  It  was 
not  until  the  second  accident  that  injury  to 
the  hip  Is  complained  of,  nor  can  It  be  said 
that  any  progression  of  injury  has  been 
shown  between  the  time  of  the  flrst  and  sec- 
ond accidents;  the  proof  to  the  contrary 
would  Indicate  that  up  to  the  time  plaintiff 
received  the  second  Injury  from  his  lifting 
the  heavy  timbers  he  did  not  suffer  any  111 
effects  to  the  hip;  nor  does  the  proof  show 
that  the  flrst  injury  caused  his  leg  to  become 
smaller  or  atrophied,  or  that  it  In  any  man- 
ner affected  the  hip.  It  seems  dear  from 
plaintitTs  testimony  that  the  serious  results 
were  brought  about  the  second  and  third 
acddeuts.  The  second  accident  was  of  such 
severity  as  to  cause  him  to  quit  work.  The 
third  accident  was  such  as  made  him  help- 
less and  neces^tated  Ids  going  to  the  hospi- 
tal. In  the  light  of  the  testimony,  it  would  . 
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teem  that  the  Bccond  and  the  third  ftcddent 
rwonght  about  the  condition  as  to  atrofdiy 
'  luid  the  shrinking  of  the  mnscles  and  ten- 
tlons,  etc,  which  caused  the  dislocation  of 
ihe  hlp;  The  testlmonr  of  Dr.  Boyd  Is  to  the 
effect  that  atroidiy  would  not  show  In  the 
les  in  tiie  two  weeks  Intervening  between  the 
bapi)enlng  of  the  first  and  second  accident ; 
and,  from  the  teatlmtmy  of  tbA  doctors,  one 
Is  cpDTlnced  that  the  lick  as  actually  received 
on  the  leg  did  not  cause  the  harmfol  re- 
sults. Dr.  Boyd's  testimony,  when  read  as  a 
whole,  la  strongly  to  the  effect  that  the  plaln- 
tUTs  condition  at  the  time  of  the  trial  mnst 
have  been  bron^t  about  by  tbe  second  or 
tblrd  Injury,  or  both  combined.  Dr.  Boyd 
was  plalntUTs  most  favorable  witness.  A 
careful  study  of  all  the  evidence  convinces 
me  that  it  la  susceptible  of  but  one  conclu- 
sion, and  that  Is  that  the  tick  on  the  front 
part  of  the  leg,  two  or  three  Inches  above 
the  knee,  of  itself  did  not  cause  the  disloca- 
tion of  the  hip,  nor  did  it  cause  the  atrophy 
which  did  dislocate  It ;  and,  unaided  by  the 
second  and  third  accidents  or  Injuries,  dislo- 
cation of  .the  hip  would  not  have  occurred 
from  the  first  The  testimony  of  the  doc- 
tors appears  to  be  more  or  less  speculative, 
and  tbe  conclusions  evolved  by  them  do  not 
seem  to  be  based  upon  conditions  Identical 
with  or  similar  to  the  conditions  as  testified 
to  by  the  plaintiff;  that  Is,  an  Injury  such 
as  Is  actually  shown  to  have  occurred  to 
plaintiff  by  the  first  accident 

I  am  therefore  of  the  opinion  that  this 
cause  should  be  eiUwr  reversed  and  remand- 
ed, or  that  a  proper  remittitur  be  ordered, 
allowing  plaintiff  judgment  for  a  nominal 
sum. 


BUSH  et  aL  v.  MERRILL  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Hatch  22.  191S.   On  MoHoq  for  Re- 
hearing, May  10,  1913.) 

1.  VinnoB  Ann  FuacaASiK  (|  TC*)— Oon- 
TBACT  or  S^Aix— GonsTsnonoir— PxaroBH- 

ANCB— ReASOKABLB  TIUB. 

Complainants  contracted  to  sell  city  prop- 
erty to  defendants,  they  to  pay  $8,000  caah, 
whok  complainants  would  ^ve  tbem  exclusive 
charge  of  the  proper^  for  resale,  but  required 
that  they  should  not  sell  lots  for  less  than  $100 
each,  complainants  to  accept  purchase-mocey 
lien  oblisatioos  of  lot  parchaaers  as  a  credit  on 
the  price  due  from  defendants.  The  contract 
did  not  bind  defendants  personally  to  pay  the 
balance  of  the  price  nor  fix  a  time  for  complete 
performance.  Held,  that  defendants'  sale  of 
the  lots  was  not  a  condition  precedent  to  com- 
plainants' right  to  enforfre  tbe  contract  bnt 
that  defendants  were  bound  to  perform  within 
a  reasonable  time,  either  by  Klling  the  lots  or 
paying  the  balance  of  the  price,  and,  not  having 
done  so  within  two  years  and  three  months, 
complainants  were  entitled  to  canceL 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  US-118,  126;  Dec. 
Dig.  {  76.*] 


2.  Tendob  Ann   Pubchabeb   d  08*>— COK- 
TBAciv-GoNBTBXTOxion— FoBFKiruax. 

DefKidants  purchased  certain  city  property 
from  complainants  at  a  pri«  higher  than  ft 
was  then  worth,  thinking  that  because  of  a 
boom  they  would  be  able  to  resell  it  at  once  at 
a  profit  Defendants  paid  the  SS,000  cash,  the 
contract  providing  that  the  balance  should  be 
paid  out  of  Uie  proceeds  of  contracts  for  resale, 
complainants  to  accept  certain  terms  with  ven- 
dor's lien  securities  as  payment  of  defendants' 
liability  under  tlie  contract  but  restricted  de- 
fendants' right  to  sell  for  less  than  $100  a  lot 
The  boom  naving  collapsed,  defendants  were 
unable  to  sell  the  property  for  $100  a  lot  not- 
withstanding they  paid  a  large  sum  in  adver- 
tising the  property  and  endeavoring  to  do  so. 
Held,  that  there  was  no  equity  arising  out  of 
sncb  facts  in  defendants'  favor  requiring  com- 
plainants to  return  the  cash  paid  by  defendants 
as  a  conditicm  to  the  canceuatton  of  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  1^65;  Dec  Dig.  f 
08.*] 

Error  to  District  Oonrt,  Imbbock  County ; 
W.  B.  Spencer,  Judge. 

Trespaas  to  try  title  by  W.  B.  Merrill  and 
others  against  W.  T.  Bosh  and  oUiers  to  can- 
cel a  contract  for  the  Bale  of  real  property. 
jTodgmait  for  piniw^ffftji,  and  defendants  tnring 
error.  AflSrmed. 

Stephens  &  Miller,  of  Ft  Wortli,  tor  plain- 
tiffs In  error.  Bean  ft  Klett,  of  Lubbock, 
and  Cooper,  Merrill  ft  LumpUn,  of  Amailllo, 
for  defendants  in  error.  .  . 

HENDRICKS,  J.  TtOa  WM  a  amteorenj 
in  the  district  court  of  Lubbock  county,  Tex., 
betweoi  the  defendants  in  error  (plalntUEs 
In  the  trial  court),  M.  E.  Merrill,  J.  G.  Bob- 
erds,  and  F.  C.  Hndgina,  and  tbe  plaintiffs 
In  error  (the  dtiEendanta  In  the  trial  court). 
W.  T.  Bnsh,  R.  Barkrider,  and  the  Western 
Realty  Company.  The  Western  Realty  Com- 
pany became  a  par^  defendant  to  this  cause 
of  action  by  virtne  of  an  assignment  to  It 
by  Bush  and  Harkrider  of  tbe  contract 
which  In  the  main  measures  the  rights  of 
the  parties,  and  out  of  which  this  contro- 
versy grew,  and  omitting  certain  descriptions 
of  property,  whl<^  are  Immaterial  to  tlie 
decision,,  la  as  follows: 

"The  State  of  Texas,  County  of  Lnbbock. 

"This  contract  of  bargain  and  sale  made 
and  entered  Into  this  the  15th  day  of  July, 
A.  D.  1009,  by  and  between  J.  C.  Roberda, 
M.  E.  Merrill  and  F.  C.  Hudglns,  all  of  Lub- 
bock county,  Texas,  hereinafter  referred  to 
as  parties  of  the  first  part  and  W.  T.  Bnah* 
of  Tarrant  county,  Texas,  and  R.  Harkrider, 
of  Howard  coun^,  Texas,  her^nafter  re- 
ferred to  as  parties  of  the  aecond  par^  wit- 
nesseth: 

"(X)  That  tbe  parties  of  the  first  part  bave 
this  day  sold  and  by  Uiese  presents  do  here- 
by sell  and  obligate  themselves  to  etmny 
or  cause  to  be  conveyed  In  mannor  and  time 
as  hereinafter  stated  unto  tiie  said  parttea 
of  ttue  second  part  or  their  Tendees  all  and 
singnlar  the  following  desoribed  real  ea- 
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tale,  altnated  in  tba  county  of  Lnbbod:,  In 
the  atate  of  Texas,  to  wit.  All  that  certain 
tract  or  parcel  of  land  known  as  the  MerrlU 
addition  to  the  town  of  Lnbbocfe,  being  ont 
of  the  N.  B.  quarter  of  section  No.  7,  block 
B,  snrveTed  for  the  T.  T.  Ballroad  Ck>.  by 
virtue  of  certificate  No^  307,  as  is  shown  by 
a  map  of  the  plan  of  said  MerrlU  addition 
duly  recorded  in  the  deed  records  in  the  of- 
fice of  the  county  cleA  of  Lubbo<ft  -  county, 

Texas;  In  Book  »  on  page   ,  to 

which  reference  is  hereby  had  for  farther 
and  better  description.  It  la  expressly  agreed 
and  understood  that  all  lota  Included  In 
said  Merrill  ad^tion  as  shown  in  said  plat 
which  have  heretofore  been  sold,  are  not 
included  in  this  contract   *   *  • 

"(2)  The  conslderatton  paid  and  to  be  paid 
to  said  parties  of  the  first  part  by  said  par- 
ties of  the  second  part  for  the  property  above 
described  and  conreyed  is  the  agreed  sum  of 
$43,945,  as  follows :  f 500  cash  In  hand  paid, 
receipt  of  which  la  hereby  acknowledged,  and 
a  further  sum  of  $7,000  to  be  paid  In  cash 
an  or  before  the  1st  day  of  August,  A.  D. 
1909.  making  total  cash  payment  on  said 
date  98,000  and  leaving  a  balance  of  $35,946, 
which  said  balance  Is  to  be  paid  Id  manner 
and  time  as  hereinafter  stipulated. 

"(3)  It  Is  mutually  agreed  and  understood 
oy  and  between  the  parties  to  this  contract 
that  the  legal  title  to  said  above  described 
property  shall  remain  vested  in  the  parties 
of  the  first  part  until  the  entire  purchase 
money  as  above  spedfled  has  been  paid,  and 
said  first  parties  agree  and  bind  themselveB 
that,  whenever  said  entire  purchase  money 
shall  have  been  paid,  they  will  Immediately 
thereafter  execute  and  deliver  to  the  parties 
of  the  second  part,  their  heirs  and  assigns, 
a  good  and  sufflclent  warranty  deed,  con- 
veying all  of  the  above  described  property 
which  had  not  at  that  time  been  previously 
conveyed  under  and  1^  virtue  of  the  terms 
of  this  contract 

"(4)  It  la  further  agreed  and  stipulated 
that  parties  of  the  second  part  shall  be  en- 
titled to  the  immediate  possession  of  all  of 
said  property  conveyed  by  this  contract  upon 
payment  of  the  said  sum  of  1^000;  as  herein- 
befne  provided,  and  that  after  the  payment 
of  aaid  f8,00(^  said  second  parties  shall  be 
anOiorized  and  empowered  to  contract  and 
8^  the  above  described  propwty,  eitlier  as 
a  whole  or  In  rtngle  lots,  or  in  any  number 
of  lots,  at  such  joice  and  on  such  terms 
as  they  may  dedre,  and  that  in  all  cases 
where  said  second  parties  shall  have  sold 
said  lots,  or  any  number  of  them,  singly  or 
in  bulk,  parties  of  the  first  part  will,  on  pay- 
ment, execute  and  deliver  to  the  buyer  of 
such  lot  ot  lots,  a  good  and  sufficient  gen- 
eral warranty  deed,  conveyli^  same  to  him 
for  the  consideration  agreed  to  be  paid  by 
them :  Provided,  however,  that  in  no  case 
shall  such  deed  be  executed  and  delivered 
vliera  the  amount     cash  paid  is  less  than 


one-fourth  of  tbe  total  ooncdderation,  and  in 
all  cases  where  deeds  are  demanded  by  par- 
ties of  the  second  part,  they  shall  turn  over 
and  deliver  to  parties  of  the  first  part  the 
total  consideration  tor  which  such  sale  or 
sales  have  been  made,  indndlng  all  of  the 
cash  payment,  whidi  must  not  be  less  than 
one-fourth  of  the  total  purchase  price  and 
the  pnrchase-mon^  notes  for  balance,  which 
said  notes  shall  mature  not  later  than  ^ght- 
een  months  from  and  after  the  date  of  deed, 
and  shall  bear  Interest  from  date  at  the 
rate  of  6  per  cent  per  annum,  shall  retain  an 
express  vendor's  lien  on  the  lot  or  lots  con- 
veyed, and  shall  be  the  usual  and  regular 
form  of  vendor's  lien  notes.  In  this  connec- 
tion. It  is  agreed,  however,  that  said  second 
parties  sball  be  allowed  to  retain  from  the 
cash  psyment  a  sum  not  to  exceed  $10  for 
each  lot  sold  to  cover  expense  of  making 
such  sale,  and  it  la  further  understood  and 
agreed  that  said  second  parties  shall  not 
sell  any  of  said  lots  for  a  less  sum  tban 
$100  per  lot  and  It  is  further  understood 
and  agreed  that  all  expense  Incident  to  the 
execution  of  such  deed  or  deeds  shall  be 
paid  for  by  parties  of  tbe  second  part  It  Is 
tbe  Intent  and  purpose  of  the  above  agree- 
ment that  whenever  a  sale  of  lot  or  lots  shall 
have  been  made  by  parties  of  the  second  part 
on  terms  of  not  less  than  one-fourth  cash 
and  balance  to  be  evidenced  by  note  or  notes 
maturing  within  ^hteen  months  from  date 
of  such  sale,  and  to  bear  interest  at  the  rate 
of  8  per  cent  per  annum,  then  said  first  par- 
ties will  make  and  execute  a  deed  of  con- 
veyance to  the  purchaser  of  such  lot  or  lots 
expressing  therein  the  consideration  tor 
which  such  sale  is  made,  acknowledging  re- 
ceipt of  the  cash  payment,  whl<A  shall  not 
be  less  'than  one-fourth  of  the  purchase 
price,  and  take  note  or  notes  in  th^  own 
names  for  the  unpaid  balance  as  above  pro- 
vided, whidi  notes  shall  be  secured  by  ven- 
dor's Uen,  ftnd  that  such  sum,  less  the  $10 
retained  by  the  parties  of  the  second  part, 
as  above  provided,  shall  be  applied  as  a 
credit  on  the  uniuid  balance  owing  to  said 
parties  of  the  first  part  by  said  parties  of  the 
second  part,  as  hereinbefore  provided,  and 
that  whenever  the  proceeds  of  sales  and 
deeds  mads  in  pursuance  of  this  agreement 
shall  aggr^te  the  amount  sufficient  to  pay 
all  of  said  balance  of  $35,945,  then  said  first 
parties  will  execute  and  deliver  to  parties 
of  the  second  part  a  gmeral  warranty  deed, 
conveying  to  tb&a  all  of  remainder  of  said 
property  embraced  in  this  contract  by  proper 
and  l^al  description,  ftee  and  clear  from 
any  and  all  Incumbrances, 

"(6)  It  is  a  farther  agreement  in  the  event 
said  parties  of  the  second  part  shall  fall  to 
make  such  additional  cash  payment  of  $7,600 
within  the  time  hereinbefore  stipulated,  then 
and  In  that  event  this  contract  shall  become 
and  remain  null  and  void  to  all  rights  of 
said  parties       reason  thereof,  shall  cease 
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and  terminate,  and  the  said  aom  of  9600 
shall  belong  to  said  first  parties. 

"Thia  contract  Is  executed  in  doj^icate 
thU  16th  dar  of  July.  A.  D.  igOO." 

[1]  The  plaintlffii  In  error  Bosh  and  Hark- 
xider  paid  the  balance,  the  $7,600,  making 
the  total  cash  payment  of  fS,O00,  aa.  provided 
for  under  the  terms  of  the  contract,  and  as- 
sumed the  constmctlTe  possession  of  Qie 
property  for  the  purpose  of  aelUi^  same  and 
maturing  their  profit  in  expectation,  there 
having  been  Included  in  the  contract  some 
617  lots,  but  failed  to  sell  any  of  the  proper- 
ty, and  on  September  16, 1911.  the  defwdants 
in  error  Merrill  and  Boberds  gave  written 
notice  to  the  plalntUCs  in  error  of  thdr  In- 
tention to  declare  the  contract  at  an  end  aft- 
er the  expiration  of  30  days,  and  thereafter 
this  suit  was  brought  in  trespass  to  try  title 
for  the  property,  which  was  replied  to  by 
plaintiffs  In  error  that  they  bad  never  vio- 
lated the  contract,  the  condition  of  sale  never 
having  occurred,  and  they  had  made  diligent 
efforts  to  sell  the  property,  having  devoted 
time,  energy,  and  money  to  that  end,  and 
having  paid  $8,000  in  cash;  that  it  would 
be  Inequitable  for  the  opposition  to  exercise 
the  right  of  rescission  without  the  repay- 
ment to  them  of  said  sum  of  money ;  and  as 
a  further  equity  they  averred  that  the  "pros- 
pects from  now  on  will  be  better  for  effectu- 
ating sales  of  said  lota  than  they  have  been 
heretofore.  •  *  •  And  that  If  they  are 
allowed  to  go  ahead  and  keep  th^r  said  con- 
tract they  wlU  in  due  time  complete  the 
sale  of  all  of  said  lots  and  pay  plaintiffs  in 
accordance  with  the  terms  of  said  written 
contract" 

Fliat  The  Insistence  of  the  plaintiffs  In 
error  is  that  the  contract  testing  the  rights 
of  the  parties  Is  conditional,  and  that,  "where 
the  promise  to  pay  money  is  contingent  upon 
the  happening  of  an  event  In  the  future, 
such  promise  cannot  be  enforced  until  the 
occurrence  of  such  event,  and  the  burdra  Is 
upon  the  party  relying  upon  such  promise 
to  prove  the  occurrence  of  the  event  upon 
which  the  promise  to  pay  matures" — dtlng 
the  following  authorities:  Salinas  v.  Wright, 
11  Tex.  576;  Mitchell  v.  Clay,  8  Tex.  446; 
Hutchlns  V.  Wade,  20  Tex.  7;  Martin  v. 
Shumatte  &  Matthews.  62  Tex.  188;  Hewlett 
V.  Lane.  48  Tex.  276;  Carlisle  v.  Hooks,  58 
Tex  421 ;  Lang  v.  Caruthers,  70  Tex.  722,  8 
8.  W.  604;  Wright  v.  Farmers*  Nat  Bank, 
81  Tex.  Civ.  App.  406,  72  S.  W.  103;  John- 
son V.  Clemente,  28  Tex.  CIt.  A^.  112,  64 
S.  W.  275. 

Of  coarse  the  Supreme  Court  of  this  state, 
under  the  cbaracter  of  pleadings  in  those 
cases  addressed  to  the  matters  in  controver- 
sy, and  the  conditional  contracts  involved, 
have  thoroughly  established  the  doctrine  that 
where  a  conditional  contract  Is  the  measure 
of  the  liability,  or  rather  where  the  hap- 
pening of  the  condition  Is  the  test  of  the 
creation  of  the  liability,  and  about  which 
they  have  contracted,  the  cause  is  not  ea- 


tablisbed  without  proof  of  the  happening  of 
the  extrinsic  fact  upon  the  existence  of  whiA 
the  liability  depends.  It  la  true  this  eon- 
tract  says  that  the  balance  (that  la,  the  $39^- 
&45)  is  to  be  "paid  In  manner  and  time  aa 
hereinafter  stipulated,"  and  that,  "wbraever 
the  proceeds  of  sales  and  deeds  made  In 
pursuance  of  this  agreonent  shall  aggregate 
the  amount  sufficient  to  pay  all  of  aaid  bal-> 
ance,"  the  defendants  In  «rror  will  execute 
a  general  warranty  deed  for  the  balance 
of  the  land.  It  is  also  true  that  the  con- 
tract provides  that:  "It  Is  the  intent  and 
purpose  of  the  above  agreement  that  when- 
ever a  sale  of  lots  shall  have  been  made  by 
parties  of  the  second  part,"  upon  the  terms 
named,  "then  said  parties  will  make  and 
execute  a  deed  of  conveyance  to  the  pundias- 
er  of  such  lot  or  lots,"  etc.  But  in  Inter- 
preting the  mannw  and  time  of  the  paymmt 
of  the  balance,  the  contract  must  be  con- 
strued as  a  whole,  and  to  construe  that  it 
continues  until  the  plaintUEs  in  error  pay 
the  debt  by  the  sale  of  ttie  lota  may  amonnt 
to  a  jtracUcal  forfeiture  of  an  otate,  aa  such 
a  sale  may  never  occor,  this  reonrd  Is  at 
least  BUffiEestive  that  it  may  be  yean  beAm 
the  land  could  be  sold  to  meet  tbe  debt  It 
Is  true  it  may  be  said  that  defendaats  In 
error  placed  the  price  bl^;  but  It  la  also 
BuggestiTe  that  tbe  platntifts  In  arror  thou^t 
they  could  sell  It  blgbu,  and  oitned  Into 
the  contract  open-eyed,  without  any  drcum- 
stance  of  Imposition  or  fraud.  If  It  la  a  bard 
contract  and  the  Slump  came  and  the  loaa 
results,  it  la  one  of  bad  qieeulatlon.  Tbe 
payment  of  the  balance  in  the  time  and  man- 
ner hereinafter  sUpolated,  of  course  does 
mean,  when  yon  sell  aofllclait  impoty,  yon 
must  pay  the  debt;  but  It  further  means 
that  if  you  do  not  sell,  under  the  third 
provision,  you  may  taave  the  land  at  any 
time  yon  pay  the  balance;  and  we  think  It  la 
an  unreasonable  Interpr^tlou  to  say  that 
It  was  in  the  minds  of  tiie  partlea  Oat  the 
contract  expressed  a  condition  that  the  buy- 
ers may  hold  the  estate  indefinitely  If  it  can- 
not be  sold.  If,  at  tbe  time  of  the  Inatltn- 
tion  of  the  suit,  instead  of  an  ebb,  there  had 
been  a  fioW  and  the  lota  had  gone  to  $900 
per  lot  and  could  have  been  sold  at  that 
price  at  that  time,  and  they  had  refused  to 
sell,  and  further  desired  to  wait  several 
years  longer  until  it  went  to  $1,000  per  lot, 
lots  being  on  the  rise,  arguing  that  their 
profits  would  be  greater  and  they  had  a  rigid 
contract,  would  not  snch  a  conBequence  be 
grossly  inequitable?  And  unless  the  contract 
clearly  gave  the  right  would  be  intolerable: 
It  will  not  do  to  answer  '*that  the  terms  of 
the  contract  import  good  faith  to  sell,  and 
of  course  we  would  have  to  sell  at  some 
time." 

If  this  is  a  contract  upon  an  exclusive 
condition  which  does  not  mature  until  the 
condition  la  created,  and  the  parties  have 
contracted  solely  upon  the  happening  of  the 
condition,  tbe  continuance  of  the  contract  la 
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regudleas  ot  consequences,  and  good  or  bad 
faim  Is  not  an  element  of  its  breach.  In 
this  agreement.  Bush  and  Harkrlder  do  not 
agree  to  make  an  effort  to  sell,  bnt  If  their 
efforts,  or  lack  of  efforts,  to  sell  conid  be 
addressed  to  a  conrt  of  equity  to  determine 
wbrtber  the  condition  is  to  stand  as  a  test 
for  the  ending  of  the  contract,  then  it  Is  not 
an  exdoslre  cmdition.  And  if  it  Is,  how- 
ever, admitted,  and  we  are  unable  to  see 
how  itlalntUb  In  oror  can  escape  the  con- 
dnalon  that  this  estate  cannot  be  held  for- 
ever  and  a  day,  then  It  Inevitably  follows 
that  the  contract  Is  not  based  upon  the  ex- 
istence of  an  extrinsic  fact  as  a  test  of  its 
maturity,  and,  if , not,  then  It  matures  with- 
in a  reasonable  time.  It  was  contended  In 
the  argument  of  this  case  1^  plaintiffs  In 
error  that  there  was  not  any  unconditional 
obligation  to  pay  this  debt,  and  no  Judg- 
ment could  have  been  rendered  against  them 
for  the  balance,  which  we  do  not  decide  (bnt 
unless  the  sale  of  the  land  Is  a  determining 
condition  of  the  life  of  the  contract);  it 
does  not  assist  their  position;  they  have 
not  bought  the  privilege  for  an  indefinite 
time,  under  the  third  provision  to  buy  the 
estate  and  mature  the  contract  Whether  It 
Is  an  executory  contract  to  sell  land,  or  an 
tuition  to  buy  the  land  at  any  time  with 
the  privilege  of  maturing  the  contract  by 
using  the  land  as  a  fund  to  mature  the  debt, 
at  least  it  is  a  different  kind  of  a  contract 
as  a  whole  than  those  involved  In  the  list 
of  cases  cited  by. plaintiffs  in  error,  supra, 
and  different  cases  very  often  make  different 
principles  of  law.  If  it  Is  contended  that 
the  sale  ot  the  land  has  to  occur  before 
plaintiffs  in  error  may  be  divested  of  their 
Interest,  if  the  lots  never  go  to  $100  per  lot 
(and  the  last  heard  of  them  in  this  record 
the  tendoicy  was  about  $00  per  lot),  then 
the  sale  may  never  occur;  and,  while  the 
contract  does  not  in  terms  set  a  limit  of 
time  beyond  the  time  condemned  by  the 
rale  against  perpetuities,  conditions  may 
make  It  a  perpetuity;  and,  while  this  con- 
tract wonld  not  be  condemned  by  the  rule 
itself,  the  consequences  of  this  contract,  on 
account  of  supervening  conditions,  which 
may  bring  it  within  the  policy  of  tiie  rule, 
may  be  an  aid  in  construing  the  contmct, 
and  that  such  a  consequence  was  never  In- 
t^ded;  that  It  Is  an  unreasonable  construc- 
tion to  say  that  an  indefinite  time  for  Its 
performance  would  mean  an  Indefinite  es- 
tate to  the  other  party.  It  will  not  do  to 
say.  Ton  bound  me  not  to  sell  for  less  than 
flOO.  For  defendants  in  error,  without 
frand,  accident,  or  mistake,  had  a  right  to 
their  safeguard  and  security.  Of  course  If 
tbe  cases  dted  by  plainUfts  in  error,  and 
the  principle  therein  Involved,  dominate  the 
disposition  of  this  action,  this  cause  wonld 
arbitrarily  aid,  wtthout  considering  any  oth- 
er drenmstance  In  this  record,  or  any  other 
feature  ot  the  contract;  bnt  a  case  embrac* 
fng  a  contraet  inrolvlnf  a  condition  which 
1668.W.-89 


may  amount  to  a  defeasance  of  an  estate 
or  an  unreasonable  deprivation  was  not  be- 
fore the  court  In  any  of  the  cases  dted ;  and 
In  different  character  of  contracts  involving 
land,  not  necessary  to  quote,  where  the  con- 
dition, If  strictly  construed,  would  be  tanta- 
mount or  tend  to  a  forfeiture  of  an  estate, 
there  is  a  plentltude  of  cases  establishing 
the  doctrine  of  the  law's  disfavor;  and  again 
there  are  cases  where  to  some  extent*  the 
facts  may  trench  upon  the  cases  dted  by 
plaintiffs  in  error,  but  where  under  the  "con- 
dition" involved  it  would  amount  to  an  ab- 
surdity, atfectlng  the  rights  of  parties,  the 
courts  are  unable  to  construe  them  as  pre- 
cedent conditions  for  the  destruction  of  such 
rights  whm  the  parties  could  not  have  con- 
templated such  a  result,  and  to  that  extent 
the  prlndples,  at  least,  are  applicable  to  the 
case  at  bar;  and  In  quoting  such  cases  we 
are  not  attempting,  In  the  sllgbt^t,  to  im- 
pinge upon  the  prlndpje  deduced  by  the  ap- 
pellate courts  of  this  state.  In  the  character 
of  cases  dedded  by  them.  However,  in  pass- 
ing, we  win  say  It  1b  to  be  noted  that  an 
inquislttve  Investigation  of  those  cases  dted 
reveals  the  absence  of  any  attempt  to  declare 
upon  anything  but  the  conditional  contract ;. 
no  effort  to  plead  alternatively  for  the  ma< 
turlty  of  the  agreement  In  any  other  man- 
ner in  lien  of  the  extrinsic  condition  named 
In  the  contract;  or  that  a  reasonable  time 
would  be  a  criterion  of  the  explratl<m  of  the 
contract,  aside  from  the  happadng  of  the 
condition. 

The  case  of  Nunes  v.  Dautel,  19  Wall.  660, 
22  L.  Ed.  161,  Involved  the  foUowlng  dueblll 
declared  upon  in  two  courts:  "Due  Joseph 
Dautel,  or  order,  $1,619.66,  being  balance  of 
prlndple  and  interest  for  four  years  and 
six  months*  eervlcea  This  we  will  pay  as 
soon  as  the  crop  can  he  sold  or  the  money 
raised  from  any  other  source,  payable  with 
Interest^' — and  that  court  said:  "Payment 
was  not  conditional  to  the  extent  of  depend- 
ing wholly  and  finally  upon  the  alternatives 
mentioned.  The  sttpolations  secured  to  the 
defendants  a  reasonable  amount  of  time 
within  which  to  procure  In  one  mode  or  the 
other  the  means  neosssaiy  to  meet  the  lia- 
bility. Upon  the  occurrence  of  either  of  the 
events  named  or  the  lapse  of  such  time,  the 
debt  became  due.  It  could  not  have  been 
the  intention  of  the  parties  that  If  the  crop 
were  destroyed,  or  from  any  other  cause 
could  never  be  sold,  and  the  defendants 
could  not  procure  the  money  from  any  other 
source,  the  debt  should  never  be  paid.  Such 
a  result  would  be  a  mockery  of  Justice. " 

The  Supreme  Court  of  Kentucky,  in  the 
case  of  Hicks  v.  Shouse,  C6  Ey.  (17  B.  Mon.) 
486,  considered  an  obligation  where  a  prom- 
ise was  made  to  pay  for  a  negro  "the  sum  ot 
$000.  •  •  • "  And  a  further  promise  "to 
pay  said  money  so  soon  as  I  sdl  a  house  and 
lot  in  the  dty  of  Lexington,  bought  of  C  J. 
Sandos  and  wife;  and,  until  said  sale  is 
made,  I  vromlae  to  pay  ei^t  pw  cent  In- 
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terest  per  Annum  on  said  sum."  Tbat  Sn- 
preme  GOnrt  aaid:  "A  leaBonable  conatruc- 
Uon  sbonld  be  givea  to  tbe  covenant;  the 
Intention  of  the  parties  sbould  be  effectuated. 
If  practicable,  and  their  understanding  car- 
ried out.  Such  a  ccmstmctlon,  as  we  think, 
results  In  the  conclusion  that  tbe  house  and 
lot  WM  to  be  sold  In  a  reasonable  time,  or 
tbe  mon^  be  paid  without  a  sale.  The  argu- 
m&at  ot  defendant's  counsel  would,  as  It 
seems  to  us,  lead  to  an  absurdity,  and  would 
do  violence  to  all  rouwnable  calculations  as 
to  the  IntenOon  of  the  parties.  It  leads  to 
the  conclusion  tiiat  tbe  defendant^  by  paying 
8  per  cent  Interest  annually  might  postpone 
the  inyment  of  tbe  debt  to  an  Indefinite  pe- 
riod"— Just  as  In  this  case  tbe  ctmclusloD 
follows  that  nonaction  upon  the  part  of 
plaintiffs  In  error,  or  practical  condltloDs, 
could  Indefinitely  forego  the  restitution  of 
this  land  to  the  defendants  In  error.  And 
that  court  further  said:  "As  we  understand 
the  covenant,  constralug  It  according  to  Its 
reason  and  spirit,  •  •  •  that  the  defend- 
ant, by  paying  an  annnal  interest  of  8  per 
cent,  might  have  a  reasonable  time  to 
make  sale  of  his  house  and  lot  not  that  he 
might  sell  when  he  pleased,  and  pay  when 
he  pleased." 

In  the  case  of  Randall  t.  Johnson,  59 
Miss.  S17,  42  Am.  Rep.  866,  where  there  was 
a  promise  to  pay  for  the  rigging  of  a  vessel  90 
days  after  its  first  return  trip.  Justice 
Campbell  of  the  Supreme  Court  of  Mississip- 
pi said:  "It  would  be  'a  mockery  of  justice' 
to  hold  that  because  the  schooner  was  lost  at 
sea,  and  therefore  had  not  made  her  first  re- 
turn trip,  the  appellee  tost  his  debt" 

In  Sears  v.  WrUht,  24  Me.  278,  the  condi- 
tion was  "from  the  avails  of  the  logs  bought 
of  us,  when  there  Is  a  sale  made,"  and  held 
payable  In  a  reasonable  time,  and  the  court 
said:  "Ry  the  terms  of  that  contract  it  could 
not  be  Inferred  that  the  plaintiff  had  consent- 
ed to  subject  himself  to  any  such  contingency 
(that  l8,  that  the  logs  could  not  be  sold). 
His  agreement  was  to  wait  until  the  logs 
could  be  sold;  thus  the  defendants  bad  a 
duty  to  perform.  They  were  bound  to  sell 
the  logs  and  to  do  It  within  a  reasonable 
time."  The  Maine  Reports  are  not  accessible 
to  us,  and  we  extract  the  above  from  the 
case  of  Noland  v.  Bull,  24  Or.  470,  83  Paa 
983 ;  the  aec(md  syllabus  announcing  a  prin- 
dple  involved  In  that  case  that:  "Where  a 
d^tor  delivers  to  Ms  oreditor  an  obligation 
to  pay  to  the  obligee  the  amount  of  the 
debt,  *when'  certain  property  owned  the 
obligor  l8  sold  for  not  less  than  a  certain 
epeqlfied  sum,  such  obligation  Is  an  agree- 
ment to  pay  within  a  reasonable  time,  wheth- 
er such  property  is  sold  or  not" 

And  in  the  case  of  Grooker  v.  Holmes,  65 
Me.  195,  20  Am.  Rep.  687,  the  Maine  Supreme 
Court  again  held,  quoting  the  Sears- Wright 
Case,  supra:  "Where  a  promissory  note  was 
made,  'payable  when  I  aeU  my  place  wliera  I 


now  live,'  the  maker  was  bound  to  sell  his 
place  within  a  reasonable  tlm^  and  foillni  In 
that  the  note  was  One." 

nils  evidence  Indlcatea  that  defendants  In 
error  o^iected  to  realize  ^khi  this  deal  In  a 
few  months  and  contemplated  some  system 
of  rapid  sale,  condemned  by  the  United 
States  government  and  thereafter  abandon- 
ed by  them  on  that  account,  whidi  does  not 
devitalize  their  equiti«,  if  they  have  any, 
hut  is  suggestive  of  tfa^  avidity  in  buying 
the  land.  The  providlons  quoted  and  the 
other  provisions  of  the  contract  are  indica- 
tive of  the  desire  upon  the  part  of  the  land- 
owners wh^  they  gave  the  power  to  plain- 
tiffs In  error  to  sell  the  land,  to  safeguard 
and  secure  it;  necessarily  if  the  lots  were 
worth  $85  per  lot  the  owners  of  the  land 
would  not  permit  tbe  property  to  be  sold 
for  $26  per  lot  as  they  were  required  to  take 
the  notes  and  cash,  as  proceeds  of  tbe  lots 
sold.  In  liquidation  of  the  balance  of  the 
debt  It  also  evidences  that  all  the  par- 
ties clearly  contemplated  that  the  sale  of  the 
land  would  be  consummated  within  a  few 
months  and  not  at  some  unreasonable,  ta- 
deflnlte  period  in  the  future ;  nor  does  it  In- 
dicate, but  negatives,  the  condition  of  an  in- 
determinate holding  of  the  land  by  Bush  and 
Harkrlder,  and  If  this  evidence  is  any  aid 
whatever  as  a  criterion  in  determining  time, 
and  we  think  that  It  Is,  the  two  years  and 
three  months  holding  of  this  land  by  plain- 
tiffs in  error  Is  considerable  In  excess  of  the 
time  contemplated  when  -the  contract  was 
made,  as  the  prospects  of  an  early  sale  of 
this  property  were  discussed  between  the 
parties  at  the  time  of  the  execution  of  the 
contract  except  the  methods  of  sale  to  be 
pursued.  The  contract  and  Its  conditions  and 
limitations  we  think  bespeak  a  system  by  vir- 
tue of  which  the  buyers  could  take  tbe  land 
at  any  time  by  paying  the  balance  or  sell 
the  land  for  that  purpose  within  a  reasonable 
time,  with  the  several  provisions  for  tbe 
benefit  of  the  landowners  as  security  and 
safeguard  to  them  In  the  event  the  land  was 
sold. 

"Where  a  party  to  a  contract  undertakes 
to  do  some  particular  act,  the  performance 
of  which  depends  entirely  on  himself,  and  the 
contract  is  silent  as  to  the  time  of  perform- 
ance, the  law  Implies  an  engagement  that  It 
shall  he  executed  within  a  reasonable  time, 
without  reference  to  extraordinary  drcum- 
stancea.  See  Chitty  on  Contracts,  11  Am. 
Ed.  1062."  HamUton  v.  Scully,  118  la  m  8 
N.  a  769. 

"What  is  a  reasonable  time  depaida  un- 
doubtedly upon  tbe  nature  and  character  of 
the  thli^  to  be  done,  the  drcumstances  of 
tbe  particular  case,  and  the  dUBcultles  sur- 
rounding and  attending  its  acconwUshment" 
Hart  T.  Bullion,  48  Tex.  289.  Tbe  dilBcnlty 
of  the  performance  may  be  a  drcnnutanoe^ 
of  course,  to  postpone  the  time;  but  whne 
tbe  testimony  shows  it  Is  one  pioctlcaUy  in- 
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sormoantable,  on  accoant  of  oncontrollable 
coodltlonB,  It  should  not  hare  a  tallsmanlc 
effect  to  unreasonably  postpone  tbe  time. 
We  believe,  and  so  decide,  that  a  reasonable 
time  Is  applicable  to  the  maturity  of  this 
contract 

[2]  Second.  While  this  was  an  action  of 
trespass  to  try  title,  however,  on  tbe  ques- 
tion of  the  right  of  rescission,  and  the  al< 
leged  counterraillng  equities  advanced  in  op- 
position to  the  right,  replied  to  by  a  supple- 
mental petition,  in  tbe  main  it  was  resolved 
as  to  Che  Questions  of  equity  Into  a  matter  of 
special  pleading.  If  we  are  correct  that  the 
contract  matures  within  a  reasonable  time, 
and  is  not  conditional  to  the  extent  contend- 
ed for  by  plaintiffs  In  error,  the  legal  title 
remaining  in  the  defendants  In  error  under 
tbls  contract,  the  matter  of  rescission  Is  solv- 
ed by  the  in^dples  of  equity  when  the  right 
Is  asserted  and  attempted  to  be  rebutted  as 
in  other  cases. 

The  town  of  Lubbock  Is  upon  a  section  of 
land,  "and  the  courthouse  is  supposed  to  be  in 
tbe  center  of  the  sectton,**  and  the  town  as  al- 
most snrronnded  additions,  some  of  the 
property  out  of  which  has  been  sold,  but  how 
much  tor  the  purpose  of  resale  or  Is  vacant 
property,  or  has  been  Imtwoved,  or  what  is  the 
size  of  tite  town.  Is  not  disclosed.  The  testi- 
mony Indicates  that  the  property  was  purchas- 
ed at  *the  top  of  tbe  boom"  and  In  a  very  few 
months  the  recesi^on  began,  and,  while  the 
S17  lots  sold  to  Bush  and  Harkrider  for  $85 
per  lot,  at  the  time  of  the  trial  It  had  re- 
duced in  valid  elthw  to  60  per'  cent  of  Its 
cost  price,  or  to  fSO  per  lot  Shortly  after 
the  execution  of  the  contract  the  plaintiffs 
In  error,  after  certain  preliminaries  had  been 
effectuated  In  procuring  agents,  literature, 
and  Installment  contracts  lu  blank,  the  pric- 
es were  fixed  upon  the  lots  for  sale  "at  from 
$140  to  $350  on  a  perfectly  straight  selling 
proposition,"  but  none  of  the  lots  were  sold. 
At  this  time,  as  expressed  by  Bush,  "there 
was  a  fearful  boom  with  the  Quanah,  Acme 
&  Pacific  coming,"  which,  however,  was  not 
built  and  some  talk  of  the  Crosbyton  road, 
which  was  afterwards  constructed  Into  Lub- 
bock, from  Crosbyton,  a  distance  of  about  40 
miles.  After  the  first  attempts  were  made  to 
sell  the  property  at  the  prices  above  mention- 
ed, there  Is  testimony  indicating  that  some 
attempt  was  thereafter  made  by  the  Western 
Realty  Company,  the  assignee  of  the  con- 
tract of  which  Bush  and  Harkrider  were 
also  stockholders  to  sell  some  of  the  lots  at 
$100  per  lot,  which  also  failed ;  when  this 
effort  was  made  Is  not  disclosed. 

Bnsh,  who  was  the  moving  spirit  in  tbe 
purchase  of  the  contract  said:  "At  tbe  time 
we  went  into  this  contract  the  conditions 
here  In  Lubbock  looked  pretty  good.  I  think 
we  paid  more  than  the  market  value  of  the 
property  In  controversy  in  this  case  when 
we  bongbt  it  X  had  a  faint  idea  of  the 
maikfit  value  of  the  property,  and  what  in- 


duced me  to  go  into  the  proposition  and  pay 
more  than  the  stuff  was  worth  was  that  I 
thoi^h  we  could  get  on  the  outside  and  sell 
this  property.  I  knew  that  the  scheme  propo- 
sitions that  were  being  worked  for  the  sale 
of  property  In  this  town  were  pretty  good, 
and  I  thought  we  could  get  out  and  work  a 
scheme" — and  we  are  rather  Inclined  to  think 
he  expresses  the  Inefficiency  and  Idck  of 
equity  of  bis  own  defense  when  be  simply 
says:  "My  position  in  this  case  is  partially 
that  I  and  my  associate  came  here  and 
bought  tills  property,  paying  more  than  the 
market  value  for  it  under  a  contract  giving 
the  right  to  sell  it,  and  owing  to  the  activi- 
ties of  tbe  federal  government  our  scheme 
fell  down,  and  in  the  meantime  the  prices  de- 
preciated and  we  were  unable  to  carry  out 
the  contract  we  made,  and  therefore  we 
wanted  our  money  back."  Even  If  they  had 
Intended  to  force  people  to  purchase  this 
property  vl  et  armls,  it  would  not  denude 
plaintiffs  in  error  of  a  single  right  cognizable 
in  equity  in  this  proceeding ;  but  the  record 
seems  to  ring  with  an  undertone  of  complaint 
by  plaintiffs  in  error  against  the  contract  as 
a  hard  one,  and  vitalize  it  into  a  seeming 
equity,  not  directly,  Imt  by  implication.  The 
evidence  is  Uiat  it  was  merely  a  bad  specu- 
latton.  Boberds,  one  of  the  defendants  in 
error,  said,  "Real  estate  was  very  active  in 
Jnly,  1909.  We  were  selling  proper^  quite 
lively  I  think ;  that  is,  the  MerriU  addition" 
(meaning  this  property),  and  "for  quite  a 
while  after  the  Ist  of  August  1009,  these 
conditions  prevailed,  for  I  bought  quite  a  lot 
of  stuff  after  that  at  a  pretty  good  price 
compared  with  what  I  could  get  for  It  now. 
I  mean,  by  quite  a  while,  two  or  three 
months" — and  testified  tbat  the  reasonable 
market  value  of  the  property  per  lot  In  July, 
1900,  was  from  $80  to  $100  per  lot  and  bad 
sold  some  of  the  lots,  the  closest  ones,  be- 
fore they  sold  In  bulk  to  Bush  and  Harkrid- 
er, at  Just  what  price  Is  not  stated,  but  said 
they  did  not  get  over  $100  per  lot  for  any  of 
them :  and  further  testified  that  either  Bush 
or  Harkrider  (he  was  not  certain  which) 
said,  "We  will  have  all  this  thing  closed  out 
In  less  than  six  months,  and  we  will  have  our 
money." 

We  find  that  plaintiffs  in  error  made  a  dili- 
gent effort  to  sell  tbe  property  within  tbe  lim- 
itations of  the  contract  for  several  months 
after  its  execution,  at  the  prices  indicated 
above,  until  conditions  and  the  depreciation 
In  the  value  of  the  property  made  it  Im- 
practicable to  continue  further  efforts  In  pur- 
suing any  method  of  selling  by  lots,  and  that 
plaintiffs  in  error  have  expended  something 
like  $2,100  for  the  purpose  of  selling  said 
lots,  and  the  evidence  discloses  that  at  the 
time  of  trial  there  was  an  expectation  of 
the  constructloa  of  what  Is  known  as  the 
Texas  Out-Off  by  the  Santa  F€  from  Lubbock 
to  Texico,  but  nothing  tangible  Is  exhibited 
,  in  the  record  as  liaving  been  addrcoa<M  to  the 
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dlatrlct  inSge,  wbo  tried  the  case,  that  the 
realization  of  this  branch,  the  division  hav- 
ing be«i  placed  at  Slaton,  a  few  miles  south 
on  the  Santa  woold  materially  affect  the 
value  of  the  property ;  the  result  necessarily 
being  epecalatlve,  the  evidence  showing  that 
the  constrnction  of  the  Crosbyton  road  did 
not  arrest  the  downward  tenden^  of  the 
property,  and  the  testimony  of  the  better 
prospects  Is  more  oj^onatlTe  and  oonjec- 
toral  than  erldmflary  of  scnnetblng  a  cooit 
of  equity  can  graqi. 

Third.  We  are  unable  to  find  from  this 
record  any  tangU)le  equl^  rAuttlng  the 
right  of  rescission  1^  defoidants  In  error. 
The  limitation  placed  upon  the  value  of  the' 
price  of  the  lots  by  the  contract  is  stressed 
by  plaintiffs  in  error  and  Italldxed  in  the 
brief  In  the  qnotattons  from  the  testimony 
as  an  dement  altering  Into  their  inability 
to  sell  ttae  land,  and  soggested,  if  not  ar- 
gued, as  an  ingredlmt  of  equity.  As  stated, 
d^endants  In  error  wen  required  to  take 
the  i^tweeds  In  Uqnidatlon  of  the  $BSfi^  bal- 
ance^ except  tlO  per  lot  to  be  retained  by 
the  sellerB  for  expenses,  and  the  property  had 
been  sold  at  |86  par  lot,  wlddi  left  a  margin 
of  fB  per  lot  within  the  limitation.  If  the 
limitation  of  price  had  not  been  inserted, 
wlttL  the  power  to  sell  lot  having  been 
granted  to  Bush  and  Harkrlder,  complica- 
tions would  have  ensued;  It  was  as  mndk 
a  privilege  to  Bush  and  Harkrider  as  a  pro- 
tection to  the  others,  and  upon  analysis  Is 
at  best  a  cry  of  a  bad  bargain  whlfdi  defend- 
ants In  tfror  are  not  responsible  for  from  the 
viewiralnt  of  eqiUty.  How  the  12,100  eq>end- 
ed  by  plalntlflB  in  error  can  become  a  drcum- 
Btanoe  of  an  equitable  ri|^t  we  ars  unable 
to  see.  If  a  man  buys  land  from  another 
and  spends  ¥2,100  tr^ng  to  sell  It  fior  the 
purpose  of  paying  the  debt  and  reaping  his 
profit,  and  falls  to  sdl.  It  may  be  unfortu- 
nate; but,  as  a  drcnmstancs  Aht  equitable 
consideration,  it  Is  intangible^  Of  course  If 
successfully  ecpended  it  would  be  a  boieflt 
to  defendants  in  error  in  flie  payment  of  the 
debt;  so  would  the  snccenfol  eq>endlture 
of  the  same  amount  of  monej  as  a  bonus 
to  others  to  borrow  the  num^  to  pay  the 
debt  Thwe  was  nothing  added  to  the 
estate ;  plaintifEs  In  «na  moely  to<A:  their 
fiances. 

It  is  tme  Chief  Justice  Brown,  In  the  case 
of  Lipscomb  XMqua,  108  Tsx.  685,  131  S. 
W.  1004,  mentioned  the  lack  of  allegations 
of  expoiditore  of  money  and  the  lucik  at 
efCorts  to  sell  the  land  0n  a  contract  quite 
similar  to  the  one  hme),  but  he  evidently 
means  tbat  such  effbrts  and  expense  would 
be  such  as  had  created  a  ctmdltion  beneficial 
to  him  (I^tscomb)  as  an  equity  which  Faqoa 
bad  Ineiuitably  destroyed,  and,  as  he  puts 
ft,  that  on  account  of  the  lack  at  mtb.  al- 
legations  "there  had  not  grown  up  any  con- 
dition from  whl(±  he  [meaning  Idpscomb] 
could  expect  to  reap  a  bm^t  the  contin- 
uance of  the  contract  beyond  the  time  fixed 


for  paym^lf ' ;  and  in  the  case  at  bar  we 
can  see  nothing  whereby  any  condltlai  has 
been  created,  either  by  plaintlfb  In  error,  or 
otherwise,  by  virtue  of  which  th^  could 
address  It  to  a  court  of  eqnll7  as  a  tangible 
benefit  to  be  reaped  by  them  by  a  continu- 
ance of  tbe  contract,  and  wbidi  the  defend- 
ants in  error  tiave  cut  oCC,  If  a  reasonable 
time  applies  to  the  sale  of  the  land.  In 
that  case  a  time  limit  was  set  In  which  the 
mon^  was  to  be  paid,  and  the  Sopr^ne 
Court  decided,  construing  the  pleadings,  upon 
a  general  demurrer  which  had  been  sustained 
by  the  lower  court;  that  Upsoomb  had  dene 
nothing  and  exhibited  no  countervailing 
eqnlty,  giving  Fuqua  a  clear  ri^  to  rescind; 
the  Supreme  Court  said:  "It  vras  an  execu- 
tory contract  of  sale  to  be  consummated  by 
the  performance  oa  Lipscomb's  part  by  mak- 
ing the  sale  and  paying  ovot  the  money  to 
Foqua.  This  he  had  not  done  within  the 
time  specified  in  the  contract,  nor  op  to  tbe 
time  Foqua  dedared  a  rescission  of  the  con- 
tract and  took  possession  of  the  land."  Un- 
der the  terms  of  that  contract,  It  was  agreed 
that  Upecomb  bad  the  right  to  sell  tin  land 
In  whole  or  in  part;  and  that  he  would  turn 
over  the  mon^  received  firom  tbo  sales  to 
Fnqua  until  the  full  amount  of  $63,744,  bat 
ance,  had  been  paid;  also  providing  safs- 
guards  to  Fuqua  In  the  evoit  the  land  was 
sold  in  portions.  If  no  time  had  been  art 
in  that  contract  tot  the  eq^rati<m  of  tbe 
same,  and  an  unreasonable  time  had  expired 
when  Fuqua  had  rescinded  tbe  contract,  from 
the  logic  of  that  case  the  result  would  have 
been  the  same.  In  this  case  the  defendants 
In  «ror  offered  a  deed  to  the  land  iq>oa 
payment  of  the  balance  of  the  moneiy  wUdi 
Is  refused.  lUs,  ct  course^  pialntUb  in  es>- 
ror  could  have  d^nanded  at  any  time  by  tbe 
payment  of  the  money.  Not  quite  one-flfth 
of  the  whole  purdiase  mmey  was  p«dd,  and, 
even  If  the  obligation  to  pay  mxe  an  vnocHL- 
dlttonal  one  (which  seems  to  be  denied -and 
d^Uidants  In  error  ynxe  rmitted  to  a  fcne- 
closure^  there  is  no  eqnlty  tu  the  land  to  be 
dlspossd  of  on  account  of  Its  devredatiiMi, 
and  thoe  would  be  every  o^pectstion  of  a 
deficiency  Judgmmt 

Awropriate,  we  beHeve,  to  this  matter, 
we  quote  the  fbllowing  from  the  cue  of 
Moore  T.  Giesecke^  76  Tex.  643,  18  B.  W.  2B0: 
"We  r^teat  wtat  has  already  bean  said  when 
we  say  that,  wbea  the  vendor's  salt  is  predi- 
cated upon  0ie  mere  refusal  of  the  vendee 
to  pay  the  whole  consideration  contracted 
for,  the  facts  that  the  vendee  has  paid  part 
of  the  consideration  and  made  permanent 
and  valnable  Improvonoits,  coupled  vitli 
possesion  of  tile  property,  unaided  by  scmia 
other  sufildent  equity,  will  not  entitie  him 
to  recover  for  sucb  pnrdiase  money  or  infc> 
provementa.  In  sudi  cases,  when  the  T»dor 
has  neither  waived  his  legal  rights  nor  com- 
mitted any  default,  he  cannot  be  Invol- 
untarily taxed  with  Improvements  made 
upon  his  property  without  his  consent,  or 
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be  made  to  a  price  for  recoTering 
It  badK.  The  remedy  by  resdaslon  Is 
not  faTored,  and,  as  baa  been  said,  slight 
drcnmstancee,  when  tbey  may  be.  properly 
treated  as  Indicattve  of  a  purpose  upon  the 
part  of  the  vendor  not  to  Insist  on  that  rem- 
edy, may  be  treated  as  a  waiver  of  tbe  rigbt 
to  rescind,  unless  Its  maintenance  becomes 
necessary  to  enable  the  vendor  to  enforce 
the  payment  of  the  conitfderatlon  for  which 
he  contracted  to  sell  the  land;  and  when 
a  snlt  for  the  recovery  back  of  the  land  has 
been  brought,  where  any  portion  of  the  pur- 
chase money  has  been  paid,  or  where  valu- 
able and  permanent  improvements  have  been 
placed  upon  the  land  by  the  vendee  or  by 
tlie  pnrdiasers  undw  Mm,  and  the  defendant, 
when  sued,  brings  Into  court  and  offers  to 
pay  the  balance  of  the  purchase  mon^,  with 
costs  of  suit,  there  exists  strong  counter- 
Tailing  equities,  the  money  ought  to  be  re- 
ceived, and  a  recovery  of  the  land  denied. 
On  the  other  band,  when  the  vendee  does 
not  seek  to  perform  the  contract,  and  the 
vendor  shows  himself  entitled  to  recover  back 
the  land,  then,  before  he  should  be  compelled, 
aa  a  condition  of  its  reacqulsitlon,  to  pay 
tot  Improvements  or  rtfnnd  purchase  money, 
equitable  rights  to  sucSi  relief  should  be 
shown  by  the  vendee.  It  should  appear  that 
it  will  not  be  unjust  to  the  vendor  to  so 
cbarge  him." 

We  do  not  think  the  language  of  Justice 
Henry,  "when  the  vendee  does  not  seek  to 
perform  the  contract,"  assists  the  plaintiffs 
in  error,  because  the  evidence  shows  they 
tried  to  sell  the  land  and  failed,  which  was 
optional  upon  their  part  to  do.  Of  course 
a  vendee  may  make  every  effort  in  his  power 
to  raise  the  money  to  pay  the  debt,  where 
evtsi  It  Is  bis  contract  to  do  so,  but,  if  be 
makes  the  effort  and  falls,  it  is  not  an  equity 
because  of  failure^  See,  also,  Banks  v.  Uc- 
Qaatters,  67  8.  W.  880»  and  Bank  v.  Jacfeson, 
40  8.  W.  833. 

We  conclude  the  cause  should  be  affirmed, 
and  it  is  BO  ordered. 

On  Motion  for  Rehearing. 

The  plaintiffs  in  emr  say :  "No  case  has 
been  cited  by  this  court  •  *  •  to  the  ef- 
fect that,  where  the  limitation  of  price  was 
fixed  by  the  payee  and  the  time  had  never 
been  that  a  sale  could  be  made  at  such  price, 
the  debt  matured  within  a  reasonable  time 
after  the  making  of  the  obligation"— end  ar- 
gae  that,  because  the  contract  contained  the 
provision  that  the  property  should  not  be 
sold  at  less  than  $100  per  lot,  It  is  a  limi- 
tation defendants  in  error;  and,  as  the 
time  when  tbey  could  be  sold  at  that  price 
has  never  arrived,  a  different  principle  of 
law  prevails,  at  least  to  the  extent,  that,  if 
ttae  former  owners  of  the  land  desired  a 
restitution,  they  should  reatora  We  admit 
we  were  unable  to  And  a  case  involving  a 
contract  to  purchase  land  aiH>rozlmating  in 
terms  and  legal  effect  to  the  one  we  have 


here ;  the  nearest  in  terms  is  the  one  embrace 
ed  in  the  lipscomb-Fuqua  decision,  decided 
by  our  Supreme  Court,  dted  In  our  original 
opinion.  We  may  not  conceive  the  contract 
completely  enough,  and  may  apply  the  legal 
principles  slantingly;  however,  we  believe 
plaintiffs  in  error  do  not  give  the  contract 
broad  enough  scope.  The  $100  per  lot  con- 
dition is  a  limitation  upon  the  action  of 
plaintiffs  in  error  of  course;  and,  when  a 
man  sells  a  piece  of  property  and  reserves 
the  legal  tltie  and  a  lien  upon  the  property, 
that  in  effect  is  also  a  condition  upon  a  rigbt 
of  sale;  at  least  It  has  to  be  paid  and  is  a 
limitation  to  the  business  world.  Appellants 
had  something  more  than  this;  they  had  the 
right  to  sell  this  property  In  parcels,  compel 
the  former  owners  of  the  land  to  take  the 
deferred  vendor  lien  notes  as  part  paymoat 
upon  the  balance  of  the  debt,  after  retaining 
$10  per  lot  for  themselves.  If  lots  had  risen 
in  value,  or  could  have  been  sold,  it  was  a 
valuable  stipulation  from  a  business  stand* 
point;  and  as  pointed  out  in  our  original 
opinion,  the  vendors  having  agreed  to  take 
the  deferred  notes  in  payment  of  the  debt, 
necessarily  there  should  be  a  limitation  of 
price,  and  we  construe  this  provision  as  mu- 
tual ;  and.  If  in  the  lottery  of  business  it 
proved  to  be  a  limitation,  we  are  unable  to 
vitalize  it  is  an  equity.  Plaintiffs  in  error  an- 
nex this  to  tile  proposition  of  a  conditional 
contract  by  arguing.  In  effect,  that  defend- 
ants In  error  did  all  this,  fixed  the  price  at 
which  the  property  was  to  be  sold;  "and,  it 
being  clearly  shown  that  the  time  had  never 
yet  arrived  when  these  conditions  could  have 
been  met,  certainly  the  rights  of  the  parties 
must  be  governed  by  a  different  principle  of 
law."  Any  vendor  who  stils  property  and 
retains  the  title  or  the  vendor's  lien  with  a 
balance  unpaid  practically  fixes  the  price 
as  to  successive  purchasers ;  bo  does  the  im- 
mediate vendee  when  he  trades  In  thati  way. 
As  said,  this  deferred  debt  has  to  be  account- 
ed for,  and,  if  the  vendee  bought  too  high, 
he  wonld  be  in  the  same  condition  as  these 
vendees;  he  could  not  sell  to  others. 

Under  the  fourth  provislou  of  this  contract, 
the  plaintiffs  in  error  were  authorized  to  sell 
in  bnlk  or  in  lots  "at  such  pri(»s  and  upon 
such  terms  as  they  may  deslr^';  except 
where  tbey  sold  In  lots,  the  sale  was  required 
to  be  upon  the  Umitatlfm  mentioned.  De* 
fendants  in  error  were  required  to  take 
notes;  and  plaintlffa  in  error  arguing  (which 
we  are  not  deciding  that  as  they  did  not  owe 
any  money  until  this  occurred,  and  as  tb^ 
did  not  have  to  pay  the  debt  in  any  other 
manner,  it  would  be  inequitable  to  rescind, 
admitting,  however,  that  the  $2,100  expended 
by  them  in  an  endeavor  to  sell  the  property 
"cannot  constitute  the  equity  referred  to  In 
the  law  books."  If  so,  then  the  proposition 
harks  back  solely  to  one  purely  of  condi- 
tion, which  we  attempted  to  analyze  in  our 
orii^nal  opinion,  and  again  say  we  do  not 
ti)^nir  plain  tiffs  In  error  sound  In  the  full 
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scope  of  the  contract.  When  they  paid  |8,- 
000,  ther  not  only  bad  the  right  to  use  the 
land  as  a  fund  by  sale  In  parcels  to  pay  the 
debt,  but,  if  they  are  correct  in  saying  that 
they  have  no  obligation  to  pay  anything  un- 
til they  sell  the  property,  they,  however, 
bought  the  privilege  to  mature  the  contract 
at  any  time  and  own  the  property,  which  la 
an  option  and  a  valuable  right,  and  which 
option  should  be  matured  In  a  raaaonable 
time. 

The  tblrd  provision  of  the  contract  pro- 
vides that,  upon  payment  of  the  balance,  the 
defendants  in  error  shall  deed  the  property, 
and  under  the  contract  this  balance  is  pay- 
able without  Interest  This  record  discloses 
that  for  some  period  of  time  after  plaintifrs 
In  error  purchased  this  property  tbey  were 
offering  the  same  and  fixed  the  price  at  from 
$140  to  $350  per  lot  Their  efforts  at  thU 
time  were  of  course  along  the  line  of  a  pros- 
pective profit  This  was  during  the  "boom," 
and  no  efforts  were  made  to  sell  the  property 
during  this  period  at  a  price  to  realize  their 
equity  and  obtain  the  money,  which  they  now 
claim  should  be  restored  to  them,  and  neces- 
sarily the  vendors  during  this  period  were 
cut  off  from  any  realization  upon  the  prop- 
erty. This  rl^t  was  Bash's  and  Harkrider's, 
or  their  grantee's.  Of  course  it  Is  specula- 
tive at  what  price  defendants  in  error  conld 
have  sold  the  property  during  this  period  If 
they  had  owned  It;  that  right  had  been  pur- 
chased  by  plaintiffs  In  error,  and  the  conse- 
quences are  in  the  nature  of  liquidated  dam- 
ages. Durst  V.  Swift,  11  Tex.  273.  At  least 
It  would  be  so  In  an  ordinary  contract  of 
sale  where  the  vendors  were  not  in  fault,  al- 
though uncontrollable  conditions  would  make 
it  a  hardship  upon  the  vendees,  and  it  seems 
to  us  that  a  patient  analysis  of  this  contract 
if  a  reasonable  time  applies  to  the  maturity 
<a  itf  tbe  same  result  should  logically  follow. 

Motion  for  rehearing  la  overruled. 


KINOMAN  TEXAS  IHPLEMENT  GO.  T. 
BOBDEBS  et  aL 

(Goort  of  Civil  Appeals  of  Texas.   San  Antonio. 
April  10,  1013.   Behearing  Denied 
May  7,  1913.) 

L  JUDOMXHT  (I  753*)— LlEM— SlATUTOBT  PbO- 
TIBI0K8. 

While  sUtutei  fixing  Judgment  liens  on 
real  property  must  be  constmed  «trictly,  tbey 
must  be  given  the  fall  meaning  that  the  lan- 
guage employed  reasonably  imports,  and  It  is 
snflwient  if  tbey  are  substantially  complied  with. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1312 ;  Dec.  Dig.  |  753.*] 

2.  jOT>eMKNT    (I    788*)    —    BXOOBDINO  AND 

DOOKJBTINQ — tTJASQ  ABSTrSACT. 

An  abstract  of  a  judgment  is  sufficient  if  it 
can  be  rendered  certain  by  the  constmction  of 
its  own  terms,  and  within  Its  terms  supplies  the 
information  required  by  law  wlthont  looking 
elsewhere. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  if  1325,  1320;  Dec.  Dig.  |  708.*  J 


8.  Judgment  (|  768*)  —  BsoosnxNa  amo 

DocBamNG— Piling  Abtibact. 

An  abstract  of  a  judgment  which  shows 
the  amount  and  date  of  tbe  original  judgment, 
rate  of  interest,  the  amount  of  costs,  and  tbe 
credits,  if  any,  Is  sufficient  without  expressly 
stating  tbe  balance  then  due. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  K  1325,  1326 ;  Dec.  Dig.  {  7«&*] 

4.  JUDOICBNT   Q    768*)    —f    BeCOBDINO  AND 
DOOKETINa— :F[UNO  Abstbaot. 

An  abstract  of  a  judgment  stating  correctly 
the  date  and  amount  thereof,  that  the  costs  of 
the  suit  were  $15  and  tbe  interest  8  per  cent, 
that  $475  had  been  realized  from  a  sale,  the 
costs  of  which  sale  were  $23,  was  not  insaffi- 
dent  because  it  stated  that  of  the  amount  so 
realized  S473  bad  been  credited  on  the  judg- 
ment, $23  applied  to  tbe  costs  of  the  sale,  and 
$15  to  tbe  costs  of  the  suit ;  it  being  apparent 
that  "$473"  was  a  clerical  error  for  "$437." 

[Bd.  Note.— For  otber  cases,  see  Judgmoit 
Cent  Dig.  |i  1325,  1326;  Dec.  Dig.  i  7tt8.*] 

5.  JuDaiCBNT  (I  853*)— Lien- Tbbvination— 
Failube  to  Issue  Executiok. 

Under  Bev.  St  1895,  art  2335.  requiring 
property  executions  to  be  issued  in  toe  first  in- 
stance to  tbe  county  in  which  judgment  was 
rendered,  and  providing  tiiat  upon  the  return 
thereof,  wholly  or  partly  unsatisfied,  execution 
may  issue  to  any  other  county,  article  2336  pro- 
vidmg  that,  where  tbe  execution  requires  the 
sale  or  delivery  of  specific  property,  it  may  be 
issned  to  the  county  where  the  property  or  some 
part  of  it  is  situated,  and  article  3290  iwovid- 
log  that  duly  recorded  judgments  shall  be  a  lien 
umess  plaintiff  shall  fail  to  have  execution  is- 
sued thereon  within  12  months  after  the  rmdi- 
tion  thereof,  an  execution  issued  to  a  connty 
other  than  the  one  where  judgment  wy  render- 
ed for  tbe  sale  of  attached  property  in  such 
other  .county  prevented  tbe  judgment  becoming 
dormant  without  the  issuance  of  any  exeention 
to  the  county  in  wliieb  Judgmuit  was  rendered 
within  12  months. 

[EM.  Note.— For  otber  cases,  see  Judgment 
Cent  Dig.  IS  1565-1570;  Dec.  Dig.  f  SSS.*] 

6.  COBFOBATIONS  (f  672*)— ENlBBION  OOBPOKA- 

Tiona— BiQHT  TO  Sue. 

In  an  action  on  a  judgment  and  to  foredose 
tbe  lien  thereof  brought  by  a  foreign  corpora- 
tion, a  petition  wliich  showed  that  t^aintiff  had 
surrendered  its  permit  to  do  busmeas  in  the 
state  was  not  demurrable  where  it  did  not  ap- 
pear why  it  surrendered  its  permit,  or  that  It 
was  soch  a  corporation  as  was  required  by  stat- 
ute to  obtain  such  a  permit  and  it  did  appear 
that,  at  tbe  time  the  abstract  of  the  judgment 
was  recorded  in  tbe  county  where  the  suit  was 
brought,  it  bad  such  a  permit  since  Bev.  St 
1895,  arts.  745-749,  forbidding  suits  by  foretgn 
corporations  not  having  soch  a  permit  does  not 
prevent  suits  for  tbe  enforcement  or  protection 
of  lawfully  acquired  property  rights. 

[Ed.  Note.— For  otber  cases,  see  Corporations. 
Cent  Dig.  SI  2645-2049;  Dec.  Dig.  |  672.*] 

Appeal  from  District  Ooort,  Bexar  Comtr ; 
A.  W.  BeeligsoD,  Judge. 

Action  by  tbe  Kingman  Tens  Implan«it 
Company  against  W.  F.  Borders  and  others. 
From  a  Judgment  snstalniiv  a  drannrrer  to 
the  petition,  plaintiff  appeals.  Uenxmi  and 
remanded. 

I.  B.  Henyan,  of  San  Antonio,  for  appel- 
lant N.  O.  Green,  John  M.  Bowland,  and 
It  P.  Ingrum,  all  of  8an  Antonio,  tor  appel- 
lees. 


*For  otbsr  oases  see  same  topto  and  seotlos  HUMBBB  In  Das.  Dig.  a  Am.  XUc  Key-He.  Bertia  a  BSfi'r  iDdesa* 
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TAUAFEBRO,  3.  Appellant,  the  Kingman 
Tinas  Xmidonait  Gompony,  a  foi^gn  corpo- 
laUon,  filed  this  sntt  against  W.  F.  Borden, 
santea  Bejca,  Janus  Hogan,  Mm.  Bxer 
Gleaaaar,  Wm.  DobnnrolBki,  C.  A.  Stieren, 
W.  Ifc  Word.  Cornelia  Word,  Grace  Sbarp, 
and  DanM  Bodrlguea  to  recovo-  from  W.  F. 
Borders  on  debt  and  toredoaare  of  a  Judg- 
tnokt  lien  on  real  estate  In  Bexar  county  and 
to  estaUlflh  and  fozedose  tbe  judgment  Uen 
against  tbe  otber  defondants,  wbo  were  al- 
leged  to  be  dalmhig  some  Interest  in  tbe 
land.  Appelant  alleged,  as  its  cause  of  a<s 
tlou,  that  on  Deconber  10^  1007,  It  obtained 
a  Judgment  in  the  district  court  of  Dallas 
county  against  W.  F.  Borders  for  $2,319.70 
and  costs,  and  for  foreclosure  of  an  attach- 
ment Hen  on  property  situated  In  Runnels 
county.  That  on  January  29,  1908,  it  had  Is- 
sued an  aecution  and  order  of  sale  to  Run- 
nels oounty*  and  that  by  Tirtue  of  said  writ 
tbe  aherifC  of  that  county  seized  and  sold 
tbe  attached  pnv^ty  for  $476.  The  writ 
was  returned  the  aherUT  showing  the  levy 
and  sale  and  noting  a  credit  of  $437  upon  the 
judgment,  and  tbe  balance  of  the  proceeds  de- 
voted to  payment  of  costs,  $23  to  the  sheriff 
and  $15  costs  of  suit  That  npon  November 
4,  1908,  the  clerk  of  the  district  court  of  Dal- 
las county  certified  an  abstract  of  tbe  Judg- 
ment, properly  stating  tbe  names  of  the  par- 
ties and  the  number  of  tbe  suit  It  stated 
the  date  December  10,  1907,  tbe  amount  $2.- 
319.70.  tbe  rate  of  Interest  8  per  cent  per 
annum,  and  $16  costs.  The  abstract  contain- 
ed the  following  farther  notation:  "Said 
judgment  is  «itltled  to  the  following  cred- 
its, to  wit:  On  February  4,  1908,  the  sheriff 
of  Runnels  county,  Tex.,  collected,  under  an 
order  of  sale  issued  out  of  the  district  court 
of  Dallas  county,  the  sum  of  $475,  $473  of 
wbicb  was  applied  as  a  credit  on  the  judg- 
ment ;  $23  applied  to  sheriff's  costs  and  $15 
to  court  costs.  There  Is  a  balance  now  still 
due  on  said  Judgm^t  $1,873.66,  with  Interest 
on  said  amonnt  from  tbe  4th  day  of  Febru- 
ary, 1008,  at  the  rate  of  8  per  cent  and 

$—  costs  of  BuIL''   Tbe  petition  allied 

that,  as  to  tbe  amount  of  balance  due,  tbe 
recitation  upon  the  abstract  of  judgmoit  was 
erroneous,  and  that  a  proper  calculation  of 
the  judgment  and  the  credits  would  show  that 
$1,910:64  was  the  amount  due  at  the  tlnje. 
It  diarged  Uiat  this  oitry  was  made  wlthont 
anthratty  by  some  one  unknown,  and  should 
be  considered  a,8  surplusage  and  disregarded 
by  the  court  The  abstract  of  judgment  as 
certified  by  the  clerk  was  duly  recorded  in 
tlie  ofiloe  <d  the  county  derk  of  Bexar  coun- 
ty.  It  waa  alleced  that  Borders  had  sioce  the 
record  of  the  abstract  of  Judgment  owned 
land  In  Bexar  county,  whidk  waa  described ; 
that  the  judgmoit  was  a  lien  on  such  land ; 
and  that  the  other  d^endanta  asserted  some 
Interest  In  same,  yi^bieb  was  subordinate  to 
appidlant*8  Judgmeiit  Hen.  In  1900  aivellant 
company  obtained  a  pemdt  to  do  burinesa  In 


Texas,  which  permit  was  voluntarily  surren- 
dered on  April  26,  1911. 

Defendant  Borders  made  no  appearance, 
and  judfl^nad  waa  rendered  against  him. 
The  other  deltadants  interposed  a  graeral 
demurrer  to  appellant's  peUtliHi,  wliidi  waa 
snstalnad  by  the  court,  and,  the  iu?pellant 
declining  to  amend,  judgment  waa  entered 
that  appellant  take  nothing  ^ainat  them  and 
pay  the  costa  The  Judgmwt  of  the  court 
does  not  set  out  the  grounds  upon  which  the 
general  demurrer  was  sustained;  but  look- 
ing to  the  brlefe,  we  find  that  the  Issues 
made  between  the  parties  on  the  demurrer 
were:  (1)  That  the  petition  showed  upon  its 
face  that  tbe  record  of  tbe  abstract  of  Judg- 
ment was  not  sufficient  to  fix  a  valid  lien  <m 
tbe  property  in  question;  ^  that  no  ex- 
ecution was  taken  out  npon  the  Judgment 
within  tbe  first  year  in  compliance  with  tbe 
statute,  and  therefore  that  tbe  Judgment  was 
dormant;  and  (3)  that  the  appellant  was  a 
foreign  corporation  without  a  permit  to  do 
business  In  Texas,  and  therefore  could  not 
maintain  this  suit  The  five  asslguments  of 
error  by  the  appellant  and  the  counter  propo- 
sitions of  appellees  present  these  issues  In  " 
various  aspects.  It  is  not  apparent  wheth- 
er the  trial  court  sustained  one  or  more  of  ' 
the  contentions  of  appellee,  but.  If  any  one  of 
them  Is  found  to  be  well  taken,  tbB  Judgmoit 
must  be  afl^rmed. 

[1,2]  The  law  fixing  a  Judgment  lien  upon 
real  property  In  this  state  Is  statutory  and  is 
governed  and  limited  by  tbe  very  terms  of 
the  acta  granting  the  right  This  statute,  as 
all  other  laws  creating  extraordinary  rights, 
must  be  construed  strictly.  But  this  does  not 
mean  that  they  may  not  be  given  tbe  fall 
meaning  that  the  language  employed  by  tbe 
Legislature  reasonably  imports;  and,  while 
the  courts  In  cases  arising  under  it  have 
strictly  construed  tbe  terms  of  the  law  In 
favor  of  the  Judgment  debtor,  it  Is  conceded 
that  only  a  substantial  compliance  with  the 
terms  of  the  statute  is  requited,  and  that  lan- 
guage used  in  the  certificate,  which,  within 
Its  own  terms,  sufficiently  supplies  the  in- 
formation required  by  the  law,  without  ren- 
dering it  necessary  for  tbe  searcher  to  look 
elsewhere  to  supplement  or  verify  the  state- 
ments there  made,  is  adequate  to  fix  a  Uen. 
The  contoits  of  an  abstract  of  judgment  un- 
der the  law  must  show:  (1)  The  names  of  tbe 
parties;  (2)  the  number  of  the  suit;  (3)  the 
date  of  the  judgmoit ;  tbe  amonnt  of  the 
original  judgment  aa  rendered  and  the 
amount  still  due  thereon ;  and  (5)  the  rate  of 
intorest  Thia  language  la  unamUguona.  No 
more  predae  rule  could  be  laid  down,  and  it  • 
is  obvlooa  that  every  case,  where  the  suffi- 
ciency of  tbe  form  or  record  of  such  an  in- 
strument la  raised,  must  be  dedded  npon  its 
own  particular  facta  Tbe  statute  mnat  be 
followed  with  such  certainty  as  to  leave  no 
doubt  ot  the  real  facts.  Tbe  doctrine,  "Id 
certnm  est  quod  certum  reddl  potest"  applies 
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only  to  a  limited  degree,  since  the  meantng 
of  the  instrument  must  be  capable  of  being 
rendered  certain  by  the  oonstruction  of  its 
own  terms. 

[1, 4]  In  this  case  the  only  crltldsm  of  the 
abstract  of  judgment  Is  that  it  did  not  cor- 
rectly state  the  amount  of  the  balance  due 
upon  the  Judgment  It  has  been  held  that  a 
suffldrat  compliance  with  the  requirement  is 
to  state  facts  from  which  It  can  be  ascertain- 
ed with  certainty,  and  that  an  abstract  which 
shows  the  amount  and  date  of  the  original 
Judgment,  the  rate  of  interest,  the  amount  of 
costs,  and  the  credits.  If  any,  is  sufficient, 
without  expressly  stating  the  balance  then 
due.  Wicker  t.  Jenkins,  49  Tex.  Giv.  App. 
366,  106  S.  W.  188,  and  cases  there  dted; 
Nye  T.  Moody,  70  Tex.  434,  8  a  W.  606 ;  Gul- 
lett  Gin  Co.  v.  OUver,  78  Tex.  182,  14  S.  W. 
461.  It  only  remains  to  determine,  then, 
whether  the  certificate  of  the  clerk  upon  the 
abstract  in  this  case  was  sufflcient,  with  cer- 
tainty, to  show  the  balance  then  due  npon  the 
Judgment  Appelant  insists  that  the  certifi- 
cate corre<^  states  the  amount  and  date  of 
the  original  Judgment,  the  costs,  the  rate  of 
taiterest,  and  the  amount  of  the  credit  to 
which  it  la  entitled;  tliat  therefore  the  bal- 
ance due  Is  a  matter  of  calculation ;  and  that 
the  remaining  portion  of  the  oertlflcate  Is 
mere  sniplnsage  and  should  be  disregarded. 
We  think  that  Is  the  correct  conclusion.  The 
clak  truly  stated  the  date  and  amount  of 
tte  Judgmmt  at  $2,819.70,  the  coats  of  the 
suit  916,  and  the  interest  at  8  pw  eent  par 
annum.  He  correctly  stated  Oat  a  sale  had 
ben  made  under  the  Judgment  reaUdng  $475 
and  the  costs  of  the  sale  $23.  The  amount  so 
ooUected  he  apportioned  as  follows:  On  the 
Judgment,  t473,  costs  to  aherU^  928,  and  costs 
of8nlt,yU.  He  then  stated  that  the  balance 
due  upon  the  judgment  was  91,873 This 
Is  so  palpably  a  clerical  error  that  emly  by 
the  moat  narrow  technicality  can  the  real 
facta  be  Icnored.  The  sum  of  the  costs  is 
98a  If  we  deduct  988  from  947S,  we  have 
9437.  Transpose  the  last  two  flgnrea,  and  we 
have  9473.  Cloleal  wrors  caused  by  trans- 
posing figures  are  very  cranmon,  and  the  un- 
biased mind  necessarily  sees  that  the  clerk. 
Intending  to  write  9437,  by  the  carious  mental 
lapse  which  causes  such  errors  wrote  9473. 
Human  agendee  are  not  infallible,  and  it  la 
sufficiently  technl<ml  when  we  charge  liti- 
gants with  the  Irrecondtable  errors  of  minis* 
terlal  officers  without  making  them  lose  valu- 
able rights  because  of  trivial  misstatements 
which  are  fully  corrected  by  a  simple  analy- 
sis of  the  language  In  the  light  of  the  appar- 
ent facts.  From  the  facts  and  figures  cor- 
rectly certified  to  by  the  clerk,  a  very  simple 
calculation  will  reveal  the  amount  still  due 
on  the  judgment  with  absolute  certainty,  and 
an  incorrect  calculation,  or  an  incorrect 
statement  of  the  results,  made  by  the  clerk  is 
Immaterial  and  cannot  affect  the  real  rights 
In  the  CAM, 


[6]  Appellant's  seocmd  ground  a£  error, 
that  the  Judgment  was  dormant,  is  not 
sound.  An  execution  and  order  of  sale  was 
Issued  to  Runnels  county  during  the  first 
year,  which  was  executed  by  sale  of  prop- 
erty In  that  county  and  duly  returned  by  the 
sheriff.  Article  233S,  B.  8.  1895,  provides 
that:  "Where  the  execution  requires  that 
the  judgment  shall  be  made  out  of  the  prop- 
erty of  the  debtor.  It  shall  be  Issued  In  the 
first  Instance  to  the  ooun^  in  which  the 
Judgment  is  rendered,  and  upon  the  return 
thereof  that  no  property  can  be  found,  or 
not  sufflcient  to  satisfy  the  same,  execution 
may  be  issued  to  any  other  county  in  the 
state."  Artlde  2386.  however,  provides  that: 
"Where  the  execution  or  any  writ  in  the 
nature  thereof  requires  the  sale  or  deliv- 
ery of  spedfic  real  or  personal  t^perty.  It 
may  be  issued  to  the  county  where  the  prop- 
erty or  some  part  thereof  la  situated."  Ar- 
tlde 2336  is  plainly  meant  to  iHreaent  an 
exception  to  the  reQulrements  of  article  2335 
and  to  provide  that  in  cases  covered  by  its 
terms  the  first  writ  may  properly  be  issued 
to  a  county  other  than  that  where  the  Judg- 
ment was  rendered.  Artide  3290.  B.  8.,  pro- 
vides that  all  Judgments  which  have  bea 
recorded  In  compliance  with  the  terms  of 
diapter  1,  tit  66,  shall  he  a  ll«n,  etc;,  *ninless 
the  plaintiff  shall  fall  to  have  execution  Is- 
sued  upon  his  Judgment  within  12  months 
after  the  rauUtion  tfaere<ME.'*  This  does  not 
expressly  require  that  such  execution  shall 
Iw  lasoed  to  any  particular  county,  and  nec- 
essarily refers  to  any  ezecathn  whidi  shall 
be  lawfuUy  Issued.  In  flchnefaler  V.  Draaey* 
96  To.  S47,  74  a  W.  SM^  tbe  court  say  that 
a  first  execaUot  to  an  outside  oonnty  la  lr> 
regular  but  not  T(rid.  yrtuXtax  audi  an  ez- 
eeution  will  suffice  to  preswve  the  Hen,  the 
court  expressly  refrains  from  deciding.  But 
In  that  case  the  execution  did  not  come  wlth> 
in  the  terms  of  artlde  2880.  In  Cabtfl  t.  In> 
aurance  Co.,  22  Tex.  dr.  App^  636,  66  S.  W. 
610,  It  was  held  that  an  execution,  though 
Issued  in  the  first  instance  to  a  county  other 
than  that  wherein  It  was  rendered,  and 
though  Irregular  and  voldaU^  was  yet  sof- 
fldent  to  prevent  the  judgment  from  becom- 
ing dormant  The  reasons  stated  by  Uie 
court  In  that  case  are  dear  and  convlndi^ 
and  many  authorities  are  dted.  We  have 
not  been  dted  to  a  case,  nor  have  we  been 
able  to  find  one,  which  announces  the  rule 
that  will  govern  when  the  first  execution, 
though  Issued  to  an  outside  county,  was  law- 
fully Issued,  in  pursuance  of  artide  2336, 
supra.  But  it  appears  to  us  that  In  such  a 
case  the  rule  laid  down  in  the  Cabell  Oase 
would  apply  with  much  greater  force.  If  an 
execution  Irregular  in  its  Issue  and  voidable 
because  directed  beyond  the  coun^  of  Ito  is- 
suance is  held  to  fix  the  status  of  the  Judg- 
ment so  that  it  will  not  become  dormant, 
surely  an  execution  whldi  Is  regular  and  law- 
ful and  properly  Issued  to  such  other  county 
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will  be  Buffldent  to  prevent  tbe  donnancy  of 
tbe  Judgment  We  think,  therefore,  tbat  the 
execution  In  tbls  case  was  aufllcieut  to  fix  the 
judgment  Hen  In  favor  of  appellant  upon  &nj 
land  In  Bexar  county  properly  subject  there- 
ta 

[I]  The  third  contention  of  appellees  Is 
not  well  taken.  The  record  does  not  show 
the  reason  for  appellant's  surrender  of  Its 
permit  Nor  Is  It  shown  tbat  appellant  Is 
now  such  a  corporation  as  the  law  contem- 
plates among  those  required  to  obtain  such 
a  permit  to  do  business  in  this  state.  It 
does  show,  however,  that  at  the  time  tbe  ab- 
stract of  judgment  was  recorded  the  appel- 
lant was  duly  autborlzed  to  do  business  in 
Texas,  and  that  It  did  not  surrender  its 
permit  nntll  April  26, 1911.  There  Is  nothing 
in  the  statute  which  forbids  a  foreign  cor- 
poration tbe  privilege  of  bringing  suit  in 
Texas  merely  t>ecause  It  Is  a  foreign  corpora- 
tion. By  the  judgment  and  the  record  there- 
of during  tile  time  In  which  appellant  had  a 
permit  to  transact  business  in  Texas,  the 
property  rights  of  the  parties  were  fixed,  and 
cbapter  17,  tit  21,  R.  8.,  was  not  intended  to 
prevent  corporations  from  bringing  suits  in 
the  courts  of  Texas  for  the  enforcement  or 
protection  of  lawfully  acquired  property 
rights  within  the  state.  Gelser  Mfg.  Co.  v. 
Gray,  126  S.  W.  610;  Texas  Land  &  Mortg. 
Co.  V.  Worsham,  76  Tex.  556,  18  S.  W.  884; 
Slskrldge  V.  Trust  Co.,  20  Tex.  Civ.  App. 
071.  ee  S.  W.  987. 

Foi  the  errors  liMUcated,  the  judgment  of 
the  lower  court  Is  reversed,  and  the  cause 
remanded. 


UNITED  STATES  EXPRESS  CO.  T. 

{Ooort  id  Civil  Appeals  of  Texas.  Amarillo. 
December  17,  1912.   On  Motion  for  Be- 
hearlng,  May  10,  1918.) 

1.  UuirioiPAi.  OoBFouTions  (M  706*}— Irju- 
■1X8  UPON  Snurrs  —  VxounoH  or  Obdi< 

Plaintiff,  who  bad  driven  up  to  the  left- 
band  curb  of  the  street  and  was  there  holding 
a  conversation  with  a  pedestrian,  is  not  violat- 
ing an  ordinance  providing  that  each  person 
traveling  in  any  vehicle  upon  meeting  another 
^liall  turn  to  the  right  so  as  to  enable  the 
velilcles  to  pass  without  accident,  bo  as  to  pre- 
clude a  recovery  for  injaries  from  the  running 
away  of  hli  horse  which  was  caused  by  the 
negligence  of  defendant's  driver  who  cracked  his 
whip  and  made  loud  noises  in  driving  past 
plaintiff;  there  being  no  meeting  or  pawng 
with  Id  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Honidpal 
Corporations,  Gent  Dig.  It  1616-1517;  Dee. 
^.^1  706;*  Highways,  Cent  Dig.  if  461«  465, 

2.  DaMaeu  (|  8&*>-Bniomn8>— Ihjitxt  to 
PioFnn. 

Where  the  negligence  of  defendant's  driver 
caused  plaintiff's  horse  to  ron  away,  damages 
for  tbe  depreciation  in  the  value  ot  the  horse 


which  had  been  a  gentle  animal,  but  was  ren- 
dered vldons  by  the  miiaway,  ais  not  too  re- 
mote to  be  recovered. 

[Ed.  Note.— For  other  easM,  see  Damages, 
Cent  IMg.  H  200-284;  Dee.  Dig.  |  89.*] 

8L  DaiLLcm     168*)  —  Fnaonat  IvjxruBs— 
Fludiko. 

In  a  personal  Injory  action,  an  allegation 
tbat  plaintiff's  entire  nervous  system  was  af- 
fected is  not  so  general  as  to  be  subject  to 
exeeptioD,  and  evidence  that  plaintiff  was  nerv- 
oas  is  admissible  where  it  aid  not  appear  be 
was  suffering  £rom  any  recognised  nervous  dis- 
order. 

[Ed.  Note;— For  other  eases,  see  Damages, 
Gent  Dig.  H  441-444;  De&  f>lg.  t  1&S.«] 

4.  Tbiax.  (1  261*)  — iHSTBuonoHB— Affuoa- 

BIUTT  TO  ISSXnS. 

In  an  action  for  damages  for  injuries  re- 
ceived Dpon  the  running  away  of  plidntiff's 
horse  which  was  caused  by  the  aecligence  of 
defendant's  driver,  where  ttie  petition  averred 
that  the  driver  popped  his  whip,  stamped  his 
feet  whistled,  and  hallooed,  a  charge  aobmittlng 
tbe  negligence  of  the  driver  in  whipping  his 
horse,  popping  tbe  wliip,  and  making  unusual 
noises  was  not  improper  as  submitting  grounds 
of  negligence  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  OsnL 
Dig.  U  B87-S06;  Dec.  DtgD  261.*] 

5.  Tbxai.  (I  189*)  —  Questions  fob  Jubt  — 
Scintilla  or  Bvidbnob  Buix. 

In  «der  to  require  an  Issue  to  be  submit- 
tod  to  the  jury,  there  must  be  something  more 
than  a  mere  scintilla  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^f  '*/*  S32,  S8S,  838-341.  866;  Dee.  Dig.  f 

6.  TaiAX.  a  262*)— iNSTTBUcnoNS— QuBsnoNB 

rOB  JUBT. 

In  an  action  for  damages  for  injuries  re- 
ceived br  plaintiff  in  a  runaway  caused  bj 
tlw  nwBgenoe  of  defendant's  driver,  whwe 
plaintiff  testified  tbat  he  did  not  have  time  to 
see  what  occurred  In  detail,  but  when  he  first 
looked  to  see  what  caused  his  horse's  fright 
be  saw  a  very  high  express  wag^m  drawn  by 
two  horses,  toe  driver  of  which  was  sisshing 
them  with  a  whip,  and  there  was  bo  other 
evidence  that  the  form  of  the  wagon  caused  the 
frigbt  of  plaintiff's  horse,  the  refusal  .of  a 
charge  submitting  tiie  questiou  whether  the  top 
of  the  wagon  caused  the  runaway  was  proper; 
plaintiff's  testimony  at  most  merely  describlDg 
the  wagon,  and  not  affording  more  tiian  a 
scintilla  of  evidence  for  the  question  sought  to 
be  snbmitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  600,  596-612 ;   DecTDlg.  f  252.*] 

7.  MtTITIOIPAL  COBPOBATIONS  ^  706*)— INJU- 
BIBS  OH  STBEET^PBOXIMATI  CaVBS— GOK' 

ouBBina  Neoliobncb. 

Where  an  injury  is  caused  by  the  concur- 
ring force  of  defendant's  negligence  and  of  some 
other  cause  for  which  be  la  not  lesally  responsi- 
ble, he  is  nevertheless  liable  if  tbe  damage 
would  not  have  occurred  except  for  bis  negli- 
gence, consequently,  where  plaintiff's  horse  was 
caused  to  run  away  by  the  acto  of  defendant's 
driver  in  cracking  his  whip  over  defendant's 
borses,  and  also  by  tbe  shape  of  defendant's 
vehicle,  defendant  is  liable  if  the  aoddent  would 
not  have  occurred  except  tor  tiic  negligence  of 
the  driver. 

[Ed.  Note.— For  other  cases,  see  Munidpa) 
Corporations,  Cent  Dig.  H  1KL6-1617;  Dec. 
Dig.  t  705.*1 
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8  TBUL  d  ^0*)— iHSTBDOnOHS  — Ihbtboo- 
nOITB  OOTBUD  BT  THOSB  OITKR. 

A  requested  charge  covered  by  tlte  charges 
givetLia  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-669:  Dec  Dig?!  260.*] 

9.  Municipal  OoBPoaATiong  ((  706*)— Inju- 

BIES  ON  STBBET— iNBTBUcnONS— GOHTUBU- 
TOBT  NEOLIGENCI. 

In  an  action  for  Injuries  received  by  the 
running  away  of  plaintiSrs  horse,  caused  by  de- 
fendant's driver,  a  charge  submitting  the  de- 
fense of  contributory  negligeoce,  which,  after 
specifying  the  elements  of  the  defense,  stated 
that,  "if  either  of  the  acts"  on  plaintiff's  part 
was  negligent  and  contributed  to  his  injury,  the 
verdict  ahoald  be  for  defendant,  is  not  improper 
in  charging  that  ail  the  elements  of  contribu- 
tory negligence  must  have  concnrred  In  order 
to  support  the  defeiue. 

[Ed.  Note.— For  other  case^  Me  Unnicipal 
Corporations,  Cent  Dig:  |  1618;  Dec.  Dig.  I 
70a*] 

10.  Municipal  Cobporations  ft  706*)— In- 

JUBIXS  TO  PBBS0N6  UPON  HIGHWAYS— DhIV- 
KB  or  HOBSB— NKOLIOinCK. 

It  cannot  be  held  as  a  matter  of  law  that 
one  driving  a  gentle  and  city-broke  horse  is 
guilty  of  negligence  in  failing  at  all  times  to 
have  such  a  grip  on  the  reins  that  he  might 
control  the  horse  if  it  was  suddenly  frightened 
by  the  cracking  of  another  driver's  whip;  no 
one  being  required  to  anticipate  such  contin- 
gency. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  |  1518;  Dec.  Dig.  { 
706.*3 

IL  TSIAZ.  <i   268*)  —  iNBTBUCnONS  —  Di^- 

OAKDXlfa  BnOENOB. 

In  an  action  for  injaries  received  upon  the 
running  away  of  plaintiff's  horse,  where  the 
petition  alleged  that  it  was  caused  by  the  neg- 
ligence of  defendant's  driver  who  snapped  and 
popped  his  whip,  whooped,  and  whistled,  and 
stamped  his  feet  upon  the  boards  of  the  wagon, 
but  part  of  tiiese  acts  of  negligence  were  not 
proven,  a  requested  charge  that,  if  defendant's 
driver  was  not  gnilty  of  the  negligence  or  ol 
any  of  the  acta  of  negligence  in  driving  Ua 
wagon  'charged  by  plaintiff,  then  to  find  in  de- 
fendant's favor,  is  properly  refused  because  dis- 
regarding the  evidence  tending  to  prove  some  of 
the  acta  of  negligence  charged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-423;  Dec.  Dig.  |  263.*] 

On  Motion  for  Rehearing. 

12.  MUNIOTPAI.  COBPOBATIONO  (|  705*)— IK- 
JUBISS  TO  PEB80NS  ON  HlOHWAT — NbQLI- 
GBNCE. 

One  driving  along  a  city  street,  who  crack- 
ed bis  long  whip  within  a  few  feet  of  a  borse 
standing  at  a  curb,  is  negligent,  regardless  of 
whether  the  driver  used  care  in  so  doing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  U  1815-1517;  Dec 
Dig.  S  705.*] 

Appeal  from  District  Court,  Potter  County ; 
J.  N.  Browning,  Judge. 

Action  by  James  A.  Taylor  against  the 
United  States  Elzpress  Company.  From  a 
Judgment  for  plalntifl,  defendant  appeals. 
Affirmed. 

Turner  ft  Wharton,  of  Amarillo,  Thompson 
ft  Barwlse,  of  Ft  Worth,  and  Frank  H.  Piatt, 
of  New  Yorl£  City,  for  appellant  Barrett 
ft  Jones  and  Synnott  ft  Fish,  all  of  Amarillo, 
for  appellee. 


HENDRICKS,  J.  This  Is  a  salt  for  dam- 
ages for  personal  injuries  instituted  in  tbe 
district  conrt  of  Potter  county  by  appellee 
Taylor  against  the  appelant,  the  United 
States  Express  Company,  in  the  trial  of 
which  verdict  and  Judgm^t  were  rendraed 
upon  appellee's  third  amended  original  peti- 
tion, in  which  It  was  alleged  in  substance: 
That  one  of  the  drivers  of  appellant's  teams, 
hitched  to  one  of  its  express  wagons,  while 
on  one  of  the  main  streets  of  AmarlUo,  neg- 
llgently  "popped"  a  large  whip  in  an  oniisnal. 
loud,  and  reckless  manner,  "stamped"  his  feet 
on  the  boards  of  said  express  wagon  (and 
other  allegations  not  necessary  to  mention), 
and  which  caused  appellee's  horse,  hitched 
to  a  buggy,  In  which  he  was  sitting  at  the 
time,  to  become  suddenly  tri^tened,  throw- 
ing him  from  the  buggy,  injuring  him  physi- 
cally in  numerous  particulars;  occasioning 
suffering  and  pain,  causing  the  destruction 
of  Ms  buggy,  and  the  value  of  his  horse  as 
a  buggy  horse;  further  demanding  reim- 
bursement for  amounts  paid  for  medicines, 
physician's  services,  etc  After  denial  and 
exceptions,  appellant  specially  pleaded  an 
ordinance  of  the  city  of  AmarlUo,  which.  In 
substance,  required  that  persons  traveling 
in  any  kind  of  Tcblcle  meeting  each  other  la 
any  street  of  the  city  that  "each  person  so 
meeting  shall  turn  off  and  go  to  the  right 
side  of  tbe  street,"  "so  as  to  enable  such 
vehicles  to  pass  each  other  without  acddent," 
prescribing  a  penalty  for  its  violation,  alleg- 
ing compliance  of  the  ordinance  by  the  driv- 
er of  the  express  wagon,  and  the  violation 
of  it  by  appellee.  In  effect,  that  when  its 
driver  was  traveling  on  the  proper  side  of 
the  street,  and  meeting  the  appellee  who 
was  on  the  left  or  west  side  of  the  street, 
"that  the  presence  of  appellee  on  the  left 
side  of  said  street  at  said  time  and  his  fail- 
ure to  turn  to  the  right  as  required  by  the 
ordinance"  precluded  a  recovery;  appelant 
further  alleging  "that  If  appellee  bad  had 
hold  of  the  line  or  lines,  or  had  had  a  se- 
cure hold"  of  the  same,  that  he  could  lutre 
prevented  the  horse  from  running,  which  al- 
so prevented  recor^.  Just  prior  to  the 
time  the  horse  became  frightened  appellee 
had  driv^  according  to  his  statement  baaed 
upon  recollection,  from  the  opposite  side  of 
Polk  street,  and  had  turned  In  parallel  to 
the  curb  of  the  sidewalk,  the  horse  and  bug- 
gy fronting  north  and  at  rest,  and  aiH>eUee. 
while  sitting  in  the  buggy,  had  assumed  sndt 
a  position  facing  the  ddewalk  that  he  was 
talking  to  a  party  standing  upon  the  curb  to 
the  left  of  appellee  when  the  horse  started ; 
appellant's  driver  of  the  express  wagon,  de- 
scribing appellee's  position  at  this  time,  as 
"leaning  on  his  left  elbow,  resting  on  the 
side  of  the  bu^y  seat,"  talking  to  the  man 
on  the  sidewalk,  with  the  lines  "down  oo 
tbe  dashboard,"  which  latter  statement  tn 
regard  to  the  position  of  tbe  harness  reins 
was  denied  by  appellee  by  the  assertion  that 
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the  lines  were  bt  hie  handa  at  that  moment, 
whoa  the  horse  started.  The  express  driver, 
drivUix  a  team  of  large  draft  horeea  hitched 
to  an  express  company's  vehicle,  was  coming 
in  the  0[^>oslte  direction,  and  going  south 
on  Polk  street,  to  some  place  of  business  for 
express  packages  for  the  business  of  the  com- 
pany, and  when  almost  facing  appellee's 
horse  in  the  position  mentioned  with  appel- 
lee in  the  buggy,  as  stated,  struck  the  horses, 
or  one  of  them  (Jnst  which  we  are  unable 
to  d^nltely  infer),  causing  his  whip  to  "pop" 
and  "crack"  within  a  few  feet  of  and  suffi- 
ciently close  to  api>ellee'8  horse  as  to  sudden- 
ly frighten  him,  caoslng  him  to  "rear  up" 
and  run,  producing  the  injury  and  damage 
f*,r  which  he  recovered.  Appellant's  driver 
saw  the  appellee,  his  horse  and  buggy,  and 
the  position  of  all  at  the  time  he  was  "pop- 
ping" the  whip,  which  was  from  6%  to  6 
feet  In  length,  which  with  the  usual  reach 
and  extension  of  a  man's  arm  in  popping  a 
whip  of  the  length  of  this  one,  and  the  posi- 
tion toward  ap[>eUee's  horse  at  the  time,  and 
the  knowledge  of  the  express  driver,  and  his 
proximity  to  the  horse  and  buggy,  constitut- 
ed his  acts  negligence.  Appellant's  driver 
testified  on  direct  examination  that  he  was 
20  or  25  feet  from  the  buggy  horse  when  he 
popped  the  whip,  and  on  cross-examination 
said:  "I  was  close  enough  to  Mr.  Taylor 
when  his  horae  started  to  turn  that  I  had 
to  stop  my  team  at  once  In  order  to  keep  his 
horae  and  buggy  from  hitting  my  team." 
The  frightened  horse  swerved  and  "pulled 
down  to  the  sonth,"  in  the  language  of  the 
witness  Whltcomb,  the  same  direction  the 
express  wagon  was  traveling.  Appellant's 
agent  and  driver  farther  testified,  "It  is  a 
fKct  that  just  as  Mr.  Taylor's  horse  went  to 
whe^,  that  /  had  popped  the  whip,"  and  had 
previoosly  said  that  the  team  was  alow,  and 
he  "had  to  hit  pretty  good  licks,"  and  when 
he  hit  hla  horse  on  this  particular  occasion 
he  thought  "the  whip  cracked."  Whltcomb, 
a  drag  clerk,  standing  near  on  the  sidewalk 
at  the  time,  and  a  disinterested  witness, 
nld,  *^e  express  wagon  was  close  to  Mr. 
Taylor's  horse  at  the  time  of  the  accident 
and  when  he  was  jwpidng  the  whip"  that  he 
did  not  remember  how  load,  or  that  he  really 
cracked  the  whip,  but  that  "the  whip  was 
making  some  noise,"  and  he  remembered 
that  "it  hit  the  horses,"  and  the  wagon  and 
"horaes  were  coming  right  toward  Taylor  at 
the  time  Taylor's  horse  turned,"  and  an- 
other witness,  Betty,  testified  that  the  ex- 
press driver  at  the  preceding  comer.  Fifth 
and  Polk  streets,  before  reaching  Taylor's 
horse  In  the  same  block,  was  "slashing  and 
popping  hla  whip  over  the  horses."  Appel- 
lee said  be  did  not  have  time  enough  to  aee 
what  occurred  in  detail,  bat  when  he  saw 
his  horae  juat  In  the  act  of  taming  very 
short,  mA  "saw  what  It  waa  that  caused  the 
horae'a  fright  I  saw  a  large  express  wagon 
with  a  very  high  top  and  waa  drawn  by  two 
honea  They  w«e  driven  b7  >•  man  who  was 


slashing  his  horses  with  a  whip,  once  or 
twice  I  saw  him  strike  the  horse  I  know, 
maybe  twice,  and  they  were  plunging.  They 
looked  like  tliey  were  coming  rls^t  Into  my 
hors^  and  they  were  very  close." 

[1]  First  Appellant  Insists  that  on  ac- 
count of  the  dty  ordinance,  appellee  having 
violated  the  same,  for  which  he  would  not 
have  been  injured,  the  trial  court  should 
have  peremptorily  instracted  the  jury  to 
find  in  its  favor,  and  the  recitation  by  us  of 
the  substance  of  the  ordinance  Is  snfflden^ 
in  discussing  It  Appellant's  brief  contains 
numerous  cases  where  persons,  temporarily 
for  a  reasonable  time,  for  business,  or  rest, 
stop  upon  the  highway,  or  wlthdraw'from  it 
(the  latter  case  was  of  a  team  Utcbed  ofl^  the 
highway,  which  had  broken  loose  and  ran  In- 
to the  highway  and  was  Injured  by  a  de- 
fective bridge),  have  not  lost  the  rights  of  n 
traveler;  and  because  the  ordinance  In  this 
case  nses  the  language^  "In  cases  of  persons 
traveling,"  in  any  vehicle,  "meeting  each 
other  In  any  highway,"  that  perforce  of  the 
dedaions  above,  the  appellee  in  this  case,  al- 
though at  rest,  talking  to  another  on  the  side- 
walk, had  not  lost  hla  status  as  a  traveler, 
and  extends  the  logic,  we  presume,  that  he 
waa  "traveling"  within  the  spirit  of  the  ordi- 
nance. And  again,  on  account  of  the  ordi- 
nance uaing  the  additional  language,  "each 
person  so  meeting  shall  tum  off  and  go  to 
the  right  side  of  the  street"  and  because  the 
Court  of  Criminal  Appeala  held  in  the  caae 
of  Pitta  V.  State,  28  Tex.  App.  374,  16  S.  W. 
189,  that  "whenever  parties  were  brought 
Into  auch  proximl^  aa  would  enable  defend- 
ant to  act  in  the  premise^  «  •  *  thla 
would  constitate  a  meeting,  such  as  the  law 
contemplates"  (conatrnlng  the  manalaaghter 
statute),  ergo,  this  was  a  "meeting"  within 
the  scope  of  the  ordlnancei  Of  course,  the 
purpose  of  this  ordinance  waa  to  define  the 
rights  of  travdera— those  only  traveling  with- 
in the  purview  of  the  ordinance — and  to 
facilitate  travel,  avoid  collisionB  and  acci- 
dents, and  we  believe  the  statement  of  the 
ordinance  Is  within  itself  sofUcient  refuta- 
tion of  the  appellant's  logic.  The  context 
of  the  ordinance  Is  the  proof  of  its  meaning, 
and  the  meaning  of  "meeting"  In  the  man- 
alaaghter atatute,  and  the  statua  of  a  travel- 
er, and  when  one  Is  traveling,  within  the  con- 
templation of  the  dedslona  and  statutes  dis- 
cussed by  appellant,  we  think  have  not  the 
slightest  l>eailng  upon  the  meaning  of  thlij 
ordinance.  The  appellee  waa  not  "traveling" 
in  the  sense  of  the  ordinance,  neither  did  be 
"meet"  the  appellant  as  contemplated  there- 
in, nor  were  these  parties  to  "pass"  each 
other  within  the  Intention  of  this  act  by 
eaeh  turning  to  the  rtght;  and.  If  appellee 
was  on  the  wrong  side  of  the  street,  It  would 
require  some  other  ordinance  condemning  his 
position  on  that  side  of  the  street,  in  order 
that  contributory  negligence  may  be  Inferred 
to  come  within  the  rule  announced  In  the 
case  of  Rj.  Go.  t.  Cartert  98  Tex.  IM,  82 
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S.  W.  782,  107  Am.  St  Rep.  628^  dted  by  ap- 
pellant as  dedBlTe  of  this  case.  Onr  consid- 
eration of  the  dedslons  npon  this  matter, 
whether  of  the  common  law  of  the  road  or 
some  statute  enacting  a  law  of  the  road,  Is 
that  a  person  unless  In  some  position  con- 
demned by  the  law,  whether  of  custom  merg- 
ed into  a  rule,  or  a  statute  etrectuatlng  the 
same  purpose,  may  assume  any  position  upon 
the  highway  he  desires,  and  appellant  has 
exhibited  no  other  ordinance. 

The  statutes  of  MassachusettB  required 
travelers  meeting  each  other  "seasonably  to 
drive  to  the  rl^t,"  and  the  Supreme  Court 
of  tha^  state,  passing  upon  that  statute, 
"commonly  called  the  law  of  the  road,"  and 
In  substance  -similar  to  the  ordinance  under 
consideration,  in  the  case  of  LoveJoy  v.  Do- 
lan,  10  Onsh.  (Mass.)  497,  said:  "The  lan- 
guage of  the  statute  manifestly  has  refer- 
ence only  to  the  meeting  of  persons  traveling 
on  the  same  highway.  The  terms  *meet^ 
and  'pass'  are  used  in  their  strict  si^lflca- 
tlon,  and  are  intended  to  apply  only  where 
travelers  are  approacMnp  each  other  prom 
oppoHte  dtreetU)nt,  Intending  to  pass  on  the 
same  road"  (the  emphasis  Is  ours);  and 
again  said,  "The  statute  was  designed  to 
prescribe  a  dear,  well-d^ed  ml^  applica- 
ble only  to  one  particular  case  or  contin- 
gency." Again,  the  Supreme  Oonrt  of  the 
United  States  in  passing  tu)on  the  maritime 
law  of  the  road  said:  "Article  11  of  the 
relations  ^lacted  by  Oongress  provides 
that,  if  two  sailing  ships  are  meeting  aid 
on  *  *  *  so  as  to  involve  risk  of  colli- 
sion, the  helms  of  both  shall  be  iraf  to  port, 
so  that  each  may  pass  on  the  port  aida" 
"Ships  are  meeting  'end.  on'  within  the  mean- 
ing of  that  provision  as  they  are  approaching 
eadt  other  from  opposite  directions,  or  on 
such  parallel  Unes  aa  involve  risk  of  colli- 
sion on  account  of  their  proximity."  Brown 
V.  Slanson,  7  Wall,  666,  19  L.  Bd.  159.  The 
evldrace  in  this  record  placing  the  positions 
of  the  parties  as  Indicated  conclusively  we 
think  under  the  terms  of  the  ordinance,  does 
not  bring  the  occurrence  within  the  terms  or 
the  spirit  of  the  ordinance,  and.  fortified  by 
the  decisions  quoted,  we  overrule  all  assign- 
ments on  that  question,  challenging  the  judg- 
ment  of  the  court 

[2]  Second.  AK>ellant  insists  that  the  de* 
predation  in  value  of  appellee's  horse  as  a 
buggy  horse,  without  some  specific  physical 
Injury  to  the  horse,  is  not  an  donent  of 
damage — too  remote,  and  not  within  the  test 
of  antidpatlon  of  a  contemplated  Injury 
within  the  rule.  In  passing  upon  the  assign- 
ments, the  propositions  and  statements  there- 
under rdevant  to  this  subject,  it  Is  to  be 
noted  that  the  only  objection  is  one  of  remote- 
ness of  damage,  and  upon  the  following  au- 
thorities we  overrule  the  objection:  "(Com- 
mon experience  and  common  sense  teadi  man- 
kind that  the  market  value  of  a  horse  is 
greatly  lessened  by  Its  habit  of  taking  fright 
at  any  irtiject  and  ronning  away.  *  *  * 


It  is  true  that  tike  testimony  does  not  show 
that  the  horses  recdved  any  bodily  injury 
by  running  as  they  did,  but  they  would  be 
lessened  In  value  by  the  vidous  habit  wfaldi 
they  would  learn."  Oleson  v.  Brown,  41  Wis. 
41S.  "Upon  proof  that  injury  to  a  horse  had 
affeded  his  disposition  for  steadiness  and 
gentleness,  and  that  his  value  had  been  ap- 
preciably diminished  thereby,  a  request  to 
charge  that  the  Injury  was  too  remote  and 
uncertain  for  consideration  was  properly 
refused."  From  syllabus.  Oliphant  v. 
Brearely,  04  N.  J.  Law,  521,  24  Atl.  660.  The 
sudden  apparition  of  danger  will  at  times 
scare  the  gentlest  horse.  "Bvm  safe  and 
well-broken  horses  do  sometimes  shy  as  the 
result  of  sudden  fright"  Neal  v.  Kendell,  9S 
Me.  74,  66  Aa  211,  63  L.  B.  A.  670.  The  evi- 
dence is  conduslve  that  the  driver  of  the  ex- 
press vragon  saw  Taylor,  the  bu^y  and  Uie 
horse,  when  he  "popped"  his  whip. 

[I]  Third.  Appellant  says  that  the  court 
erred  In  not  sustaining  his  special  exception 
to  appellee's  petition,  wherein  the  latter  al- 
leged that  hl>  oitlre  nervous  syat&a  waa  af* 
fected  by  the  n^Ugence  charged,  and  aihonld 
have  been  more  qtedflc  as  to  how  the  nerv- 
ous system  was  affected.  A  close  conddera- 
tion  of  the  testimony  adduced  in  appellant'a 
statement  to  sustain  tiie  assignment,  and  all 
the  allegations  of  aioeUee  aa  to  his  injuries, 
indicates  that  all  the  Injuitea  testified  about 
except  aa  to  bis  nervoos  condition  may  be 
attributable  to  the  other  Injuiiea  complained 
,  of,  fficoevt  posaibly  Us  loss  <tf  appetite  wbish 
we  are  inclined  to  think  ia  evldenca  merely  of 
a  result,  aa  waa  tiie  Injury  to  hla  nervona  a^ 
tern,  and  conotnnltant  wltb  It,  OF  the  fall,  the 
,  Jar,  the  unconsclona  condltloik*  etCi  Wltneas 
did  testify  that  "he  waa  nwvona,**  and  "Us 
nerves  affected  him  to  a  cettain  extuit,**  and 
the  doctora  "found  him  In  a  nervona  condi- 
tion," which  was  no  man  tlian  tbe  allega- 
tiona ;  at  oooxa^  it  may  be  that  nenraatlieiila 
or  the  developmeat  of  some  qpedflc  nsmm 
complaint  as  the  reault  ot  the  shock,  e^o* 
dally  If  objected  to,  In  view  ot  the  prevloas 
special  exertion,  should  not  have  bean 
mltted;  bat  the  evldoice  doea  not  imecnt 
any  typical  development  of  flie  ahock  lefec^ 
able  to  hla  nervous  system,  and  a  man's  n»T- 
ous  system  may  be  affected,  and  be  may  be  In 
a  nervous  conditttm  without  a  spedflc  result, 
and  appdlant'B  excq^tlon  would  tfminate,  if 
sustained,  the  proof  of  a  nervoua  condition 
as  the  result  of  an  Injury,  on  tbe  ground  that 
you  should  be  more  specific  wbea  you  are 
unable  to  partlcularlza  We  think  no  In- 
jury is  shown  by  the  court's  action. 

[4]  Fourth.  Under  tbe  eighth  assignment 
of  error,  appdlant  complains  that  the  court 
erred  in  the  fourth  paragraph  of  the  main 
charge  in  not  confining  the  Jury  to  the  acts  of 
negligence  spedflcally  alleged.  The  particu- 
lar portion  of  the  chw^  In  queeUtm  la,  "and 
the  defendant's  said  employfi  waa  whipptnc 
Us  bone  and  poroing  a  laxia  wta4h  and  m*- 
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ino  unusual  noiiea,"  and  appellant  commoits, 
"tliat  tt  win  be  Been  that  by  the  use  of  the 
term  'unuBual  noises'  that  tt  would  allow 
the  Jury  to  consider  noises  which  were  not 
specially  alleged  to  be  negligence,"  etc. ;  oth- 
er noises  made  Individually  hy  the  express 
company's  agent  were  alleged,  and  appel- 
lant's point  under  his  assignment  is  not  that 
other  ntrfses  manifested  by  him  were  not 
fiuflBciently  provtti,  but  that  it  permitted  the 
Jury  to  consider  noises  not  sufficiently  raised 
In  the  pleading.  The  reading  of  the  charge 
confining  the  consideration  of  the  Jury  to 
noises  personally  made  by  the  driver,  and  ap- 
pdlee's  allegations  of  "noises"  made  by  him, 
refute  the  objection,  we  think,  without  argu- 
ment 

[1-7]  Fifth.  Tbe  appellant  again  insists 
that  the  trial  court  committed  error  In  refus- 
ing the  sabmission  to  the  Jury  of  the  follow* 
tng  spedally  regueeted  instruction:  "If  you 
find  and  believe  from  the  testimony  that 
jdaintUfs  hone  was  caused  to  frighten  and 
run  away  from  Uie  sight  of  the  wagon  of  the 
express  company,  or  the  sight  of  the  top  of 
the  wagon,  or  the  movement  of  the  wagon 
and  the  top  thereof  toward  said  horse,  and 
that  but  for  the  sight  of  such  wagon  and  top 
aforesaid  the  horse  would  not  have  become 
frightened  and  run  away,  then  you  are  tu- 
atmcted  to  find  In  favor  of  defendant"  We 
^uote  a  part  of  appellee's  testimony  appro- 
priate to  the  discussion  of  this  assignment  as 
follows.  "I  did  not  have  the  time  to  see 
what  occurred  In  detaiL  But  at  the  time  I 
4ld  have  to  look  I  saw  wha6  It  was  that 
caused  the  horse's  fright  I  saw  a  large  ex- 
press wagon  with  a  very  high  top  and  was 
drawn  by  two  horses.  They  were  driven  by 
a  man  who  was  slashing  his  horses  with  a 
whip.  I  did  not  see,  I  don't  know  how  many 
times  I  saw  him  strike  the  horse;  once  or 
twice  I  saw  blm  strike  the  horse  X  know — 
maybe  twice— and  they  plunged.  They  look- 
ed like  they  were  coming  right  Into  my  horse 
and  they  were  very  dose."  Appellant  stresses 
the  parttcnlar  part  of  the  testimony  where 
appellee  says  that  he  "saw  what  16  was  that 
caused  the  horse's  fright  I  saw  a  large  ex- 
press wagon  with  a  very  high  top  and  was 
drawn  by  two  horses**— end  omits  the  quail- 
tying  part  of  the  testimony  where  appellee 
obsOTved  that  the  horses  hitched  to  the  wagon 
wltli  a  Tery  high  top  were  driven  by  a  man 
who  was  slashing  his  horses  wtQi  a  whip, 
and  he  did  not  know  Just  how  many  times  he 
saw  him  strike  the  horse,  once  or  twice, 
nugrbe  twice,  and  they  were  plunging.  We 
are  unable  to  place  the  Bam&  construction  up* 
on  the  testimony  made  by  appellant  which  Is 
erld»tly  to  the  eflfect  that  the  statement  In 
regud  to.  the  wagon  with  a  very  high  tap 
BtgngKteA  from  the  statement  following,  as 
to  the  driver  slashing  bis  horses  with  a 
whip,  would  be  substantlT^  snffidoit  to  sub* 
mlt  the  special  db&rfBO  to  the  jury  that  the 
wagon  with  a  high  top  was  the  proximate 
cause  of  the  Injtoy,  abd  hence  idalntUC  could 


not  recover.  The  testimony  is  oonduslve 
that  appellee  did  not  see  his  horse  as  it 
started,  but  that  It  was  the  sadden  exertion 
of  the  animal  whlt^  caused  him  to  turn,  and 
his  testimony  Is  really  more  susceptible  of 
the  construction  tliat  the  wagon  with  a  very 
high  top  was  an  Identification  of  a  wsgon 
containing  the  driver  sitting  in  the  wagon 
with  a  high  top,  who  had  slashed  his  horses 
with  a  whip  and  they  were  plunging.  If  our 
conception  is  wrong  In  this  respect  we,  how- 
ever, believe  that  this  whole  testimony  is 
susceptible  of  the  construction  that  the  driv- 
er of  the  express  wagon  just  prior  to  the 
sudden  fright  of  the  animal  by  the  popping 
of  a  6%  or  6  foot  whip,  and  striking  the  an- 
imals that  he  was  driving  with  the  same  and 
practically  In  the  face  of  aK>eUee's  horse, 
was  the  real  and  efficient  cause  of  the  fright 
of  appellee's  horse,  and  the  Injuries  result- 
ing thereby.  It  is  uncontradicted  that  this 
was  a  gentle  horse,  "dty  broke,"  unafraid  of 
automobiles,  street  cars,  and  wagons,  and 
had  been  used  constantly  on  the  streets  of 
AmarlUo  for  a  considerable  period  of  time 
prior  to  this  accident  and  driven  by  the 
members  of  the  family  as  well  as  the  appel- 
lee and  his  brother,  who  used  said  horse  In 
the  pursuit  of  their  business  in  said  city.  To 
extract  and  differentiate  the  statement  In 
connection  wiUi  the  large  express  wagon  with 
a  very  high  top  from  the  further  statement 
by  appellee  of  the  whipping  of  appellant's 
horses  by  his  driver  woiUd  be,  we  think,  to 
give  undue  prominence  to  a  Ut  of  Insuffi- 
cient testimony  which  at  best  we  think  could  < 
only  raise  a  surmise  without  a  reasonable 
belief  of  the  existence  of  the  fitcfc  of  the  wag- 
on causing  the  Mghtened  condition  of  the 
horse.  The  doctrine  of  the  "scintilla"  of  tea* 
ttmony  for  the  purpose  of  submitting  an  issue 
to  the  jury,  or  granting  a  motion  for  a  new 
trial  upon  such  testimony,  has  been  abandon- 
ed in  this  state.  Clilef  Justice  Gaines  said 
In  the  case  of  Washington  r.  Missouri,  Kan- 
sas &  Texas  By.  Oo.,  90  T^  821,  88  S. 
W.  766,  that  "We  recognize  the  rule  that 
in  order  to  require  an  issue  to  be  submitted 
to  the  jury,  there  must  be  something  more 
than  a  sclntlUa  of  evidence.  There  must  be 
evld^ce  sufficient  to  warrant  a  reasonable 
belief  of  the  existence  of  the  fftct  which  Is 
sought  to  be  Inferred."  All  the  witnesses 
who  saw  this  trouble.  Including  the  appel- 
lant's driver,  testified  practically  that  there 
was  a  "popping"  and  "cracking"  of  a  6% 
or  6  foot  whip  within  very  dose  proximity 
of  the  face  of  aiK>elle^  goitle  buggy  Iwrse, 
and  it  Is  80  much  more  reasonable  to  ocm- 
dude  ttiat  this  whip  In  the  manner  of  its 
use  caused  this  horse  to  suddenly  become 
trlgbtoied  and  rear  and  plunge  in  the  man- 
ner that  he  did  than  the  wagon  and  the  top, 
it  being  inferable  from  the  disposition  of  the 
horse  shown  in  evidence  that  he  was  habit- 
uated to  all  modes  of  v^des  on  the  streets 
of  that  dty,  and  hence  we  are  unable  to  re- 
sist the  condnsioa  tliat  thoas  acts  ot  pop- 
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ping  the  wblp  were  the  prlndpal  efficient 
causes  of  tbe  movement  of  appellee's  borse, 
rather  than  of  any  other  act  or  condition 
arising  at  the  time.  We  acknowledge  the 
doctrine  that  the  wagon  and  the  top  especial - 
iy  under  the  pleadings  In  this  case  would  be 
Insufficient  as  actionable  negligence  on  ac- 
count of  having  been  used  by  the  defendant 
on  this  occasion  to  sustain  a  recovery  of  it- 
self by  appellee.  Of  course,  the  rule  Is  well 
settled  that  if  damage  is  caused  by  the  con- 
curring force  of  d^endatat's  n^llgence  and 
some  other  cause  which  he  may  create,  but  for 
which  be  Is  not  legally  responsible,  he  is 
nevertheless  liable  if  the  damage  would  not 
have  occurred  except  for  defendant's  other 
concurring  act,  or  where  an  act  of  negligence 
concurs  with  some  other  act  or  event,  which 
other  act  of  itself  would  excuse  the  defrad- 
ant  from  liability,  and  each  contributes  to 
cause  the  injury,  Uie  plaintiff  may  neverthe- 
less recover  If  the  act  for  which  be  Is  not  re- 
sponsible is  not  the  proximate  cause,  but  both 
concurring  constitute  the  proximate  cause 
and  produce  the  injury.  We  are  constrained 
to  overrole  the  assignments  of  error  and  prop- 
oaittons  complaining  of  this  matter. 

[1]  Sixth.  Appellant  also  complains  of  the 
refusal  of  the  trial  court  to  give  the  follow- 
ing special  instruction:  "You  are  charged 
that  should  you  find  tax  plaintiff  herein  that, 
in  assessing  his  damages,  plaintiff  !■  not  en- 
titled to  recover  any  damages  for  any  pain 
be  may  have  suffered  at  any  time  after  the 
happening  of  the  accident  in  question,  ex- 
cept •  •  •  such  as  the  testimony  has 
shown  to  you  to  have  been  the  direct  and 
proximate  result  of  the  negligence  of  de- 
fendant. If  any."  Our  construction  of  tlie 
court's  charge  Is  that  the  trial  court  In  sub- 
stance did  exactly  that  which  appelant 
claims  he  did  not  do.  He  Informed  the  jury, 
in  substance,  in  the  fourth  paragraph  of  the 
charge  that  if  they  believed  the  acts  of  ap- 
pellant's driver  constituted  negligence  and 
frightened  the  horse  hitched  to  the  buggy 
in  which  plaintiff  was  seated,  and  thereby 
caused  him  to  be  thrown  from  the  buggy, 
and  in  so  doing  he  received  the  injuries  to 
his  person  in  the  manner  allied  in  the  peti- 
tion, and  further  instructed  them:  "And  If 
you  believe  from  the  evidence  that  the  n^U- 
gence.  if  any,  of  defendant's  said  employe, 
was  the  proximate  cause  of  such  Injuries  and 
damages,  then  you  will  find  for  plaintiff  and 
assess  his  damages  as  hereinafter  directed." 
The  court  also  defined  proximate  cause,  and 
in  the  stxth  ^iragraph  told  the  Jury  that  'in 
estimating  such  damages  you  may  take  into 
consideration  the  physical  and  mental  suffer- 
ing, If  any,  that  were  the  proximate  result 
of  the  injuries  snstalned."  We  overmle  the 
asslgnmait 

[I]  Seventh.  AppeUont,  1^  its  elevaitfa  as* 
sigmnent,  assails  the  ^ghth  parat^ph  of 
the  conrt^s  charge,  In  which  its  defenses  were 
submitted  to  the  Jury;  comidalnlng  that 
its  defense  of  contrilratiny  negllgenoe.  to 


the  effect  that  Taylor  did  not  have  the  bns- 
gy  reins  or  either  of  them  In  his  hand  at 
the  time  the  horse  started,  was  so  ooojoloed 
with  other  elements  in  the  charge  that  the 
jury  were  required  to  first  find  the  other  ele- 
ments before  they  conld  find  he  was  negli- 
gent in  not  having  hold  of  the  buggy  reins ; 
and  which  was  specifically  condemned  by  the 
Supreme  Court  In  the  case  of  Railway  Com- 
pany v.  Hall.  98  Tex.  480-188,  85  S.  W.  780L 
We  interpret  the  portion  of  the  charge 
copied  In  the  assignment  differently  from 
the  appellant  After  charging  the  different 
elements  constituting  appellant's  defense,  the 
court  said,  "And  you  further  believe  that 
either  of  said  acts  on  plaintiff's  part  was 
negligence  and  contributed  to  his  injuries^ 
and  damages,  if  any,  you  wUl  find  for  de- 
fendant"—clearly  making  the  diarge  die- 
Junctive  and  directing  the  Jury  tliat  either 
element  may  be  considered  as  a  substantive 
defense,  easily,  we  think,  discriminated  from 
the  charge  in  the  case  of  Railway  Co.  v.  Hall, 
supra. 

[1 0]  The  appellant  Is  also  urgent  that  the 
court  should  have  given  a  special  charge  em- 
bodying the  two  propositions  that  If  appel- 
lee did  not  have  hold  of  the  lines,  or  if  he 
did  have  hold  of  them,  that  he  did  not  have 
such  hold  "as  enabled  him  to  control  his 
borse,"  and  the  failure  as  to  either  was  neg- 
ligence, and  to  find  for  defendant  That 
part  of  the  special  charge  invoking  the  de- 
fense of  an  Insecure  hold  on  the  line  or 
lines  insufficient  to  enable  him  to  hold  the 
horse,  if  an  ordinarily  prudent  man  would 
have  done  so,  we  believe  Is  carrying  the  doc- 
trine too  far  under  the  circumstances  of  this 
case;  also  liable  to  confuse.  The  hold  on 
one  tine  In  case  of  a  sudden  fright  and  move- 
ment would  necessarily  not  enable  appdlee 
as  a  tyi^cally  prudent  person  to  bold  the 
horse,  at  least  the  chances  will  be  quite  re- 
mote that  an  ordinarily  prudent  man  could 
do  so,  and  such  a  charge  may  be  confusing. 
And  again.  If  this  were  a  gentle  buggy  horse, 
which  the  record  concludes,  and  appellee  ac- 
tually had  the  lines  in  his  hands,  we  are  In- 
clined to  think  it  would  attentuate  the  doc- 
trine of  ordinary  care,  and  create  quite  an 
extraordinary  test  of  antidpaUon,  undo-  the 
circumstances  that  ai^lee  as  a  ivudrat 
man  should  have  had  the  lines  eUnched 
suffid^tly  In  his  hands  as  to  oiable  him  to 
hold  a  suddenly  frightoied  horse.  The  Hall 
Case,  supra,  was  one  where  It  was  charged 
the  idaintlff  In  crossing  or  Just  after  havtnc 
crossed  a  railroad  track  with  lines  hanging 
down,  and  while  actually  driving  the  team, 
and  before  he  conld  get  them  np^  "they  (tlie 
team)  ran  on  an  embankmoit"  He  was 
crossing,  or  had  just  crossed,  a  railnNUI 
track  vptm  a  street  In  Wolfe  Glty,  and  was 
at  or  dose  to  a  place  "where  several  railroad 
tracks  crossed  the  street,"  and  "xa  engine 
having  passed,  *  •  •  and  stoi^ed  a  short 
distance  west  of  the  crosdnft"  While  lie 
claimed  be  saw  nothing  to  indicate  a  con- 
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templated  moTement  of  the  engine,  It  Is  be- 
yond argument  that  a  person  would  be  con- 
sidered negligent,  aurrounded  b?  such  con- 
ditions, if  the  jury  believed  the  lines  of  the 
driver  were  In  the  position  there  asserted. 
The  test  of  anticipation  would  be  apparent, 
and  contributory  negligence  would  follow. 
As  Chief  Justice  Gaines  said  In  the  leading 
Bigham  Case  (Texas  &  P.  R.  Ck>.  t.  Btgham, 
90  Tex.  223,  38  S.  W.  162),  the  difficulty  Is 
In  aiq;>lying  the  doctrine  of  anticipation.  In 
that  case  the  owner  of  cattle  was  standing 
at  a  defective  stockyards  gate,  when  the 
shriek  of  a  passing  locomotive  caused  the 
cattle  to  scare,  break  down  the  gate,  and 
injure  the  owner,  as  well  as  causing  injury 
to  the  cattle.  The  test  of  anticipation  by 
the  railway  company  of  the  owner  standing 
at  the  gate  made  his  injuries  too  remote, 
but  the  injuries  to  the  cattle  were  conse- 
quential and  recoverable;  Conditions  change 
the  test  of  anticipation.  A  man  fires  a  gun 
in  a  public  street,  if  he  sees  no  one,  but  in- 
jures some  one,  he  Is  liable,  but  fires  the 
same  gun  In  his  own  private  woods,  and  sees 
no  one  but  injures  some  one,  be  is  not  liable. 
If  appellee  had  hold  of  the  lines  over  a 
gentle  buggy  horse,  we  think  the  test  of  an- 
ticipation wonld  be  too  great  that  as  a  pru- 
dent man  he  should  have  such  hold  as  to 
enable  him  to  have  prev^ted  them  from 
being  jerked  from  bla  hands,  in  the  face  of 
a  suddCT  and  unexpected  act  We  think  for 
the  reasons  given  the  apedal  charge  was 
correctly  refused;  the  general  charge  suffi- 
ciently covering  the  Issue. 

[11]  Eighth.  Appellant  submitted  a  com- 
prehensive special  charge,  "which  sought 
(quoting  from  his  proposition)  to  instruct  the 
jury  affirmatively  that,  If  appellant^s  em- 
ploye was  not  guilty  of  the  negligence  or 
any  of  the  negligence  charged  by  appellee," 
then  to  find  In  appellant's  Avor.  Appellee 
had  diaiged  in  the  petition  that  appellant's 
employft  was  "whooping,  halloing,  and  whis- 
tling and  atampbig  bis  feet  on  the  boards  of 
said  wagon,  swinging  and  reeling  his  body," 
as  acts  of  n^igence,  and  which  were  not 
proven  as  producing  Uie  fright  of  the  horse, 
saffldently  proven  really  to  raise  the 
issue;  The  witnesses  who  saw  the  occur- 
rence and  testlfled  to  the  driver's  acts  im- 
mediately preceding  the  runaway  Including 
the  driver  testlfled  to  the  use  of  the  whip, 
but  not  to  the  acts  charged  and  quoted  by 
OS  from  the  petition.  A  special  charge 
should  apply  the  law  to  tlie  facts,  as  much 
80  SB  the  general  charge.  A  reading  of  the 
numerous  decisions  quoted  1^  appellant,  at 
least  a  number  of  them,  emphasize  the  prin- 
ciple; it  is  elementary,  A  great  many  of 
them  in  which  s[>eclal  charges  were  request- 
ed and  refused  raised  substantive  defenses 
or  matters  to  whlcA  the  litigant  was  entitled, 
not  covered  sufficiently  by  the  main  charge, 
and  In  all  of  them  the  charge  requested  was 
amllcable  to  the  Acta.  The  special  Instmc- 
dou  in  question  is  framed  in  sudi  language 


that  if  the  Jury  found  that  defendant's  em- 
ploye was  not  guilty  "at  the  time  of  the  ac- 
cident of  the  negUgence  charged  by  plaintiff, 
or  any  of  the  negligence  (Aarged  by  plaintiff 
In  the  manner  he  was  driving  said  wagon  or 
handling  the  same,"  to  find  against  plain- 
tiff. Irrespective  of  the  strong  preponderating 
testimony  of  the  "popping"  of  the  whip  caus- 
ing the  Injury.  In  other  words,  If  the  jury 
found  that  the  driver  in  urging  his  horses 
as  to  the  other  acts  of  negligence  charged 
against  him,  or  any  of  them,  quoted  by  us 
from  the  petition,  were  not  true,  to  find  for 
the  defendant  The  decisions  do  not  uphold 
such  a  charge. 

The  special  charge  refused  by  the  court 
complained  of  In  the  sixteenth  assignment 
practically  suggests  that  the  test  of  ordinary 
care  depends  upon  the  driver's  usual  and 
customary  manner  of  handling  his  team  In 
acquitting  him  of  negligence,  and,  believing 
that  other  assignments  In  view  of  the  previ- 
ous discussion  and  findings  of  fact  by  us  are 
unimportant  we  affirm  the  judgment  of  the 
trial  court  overruling  all  assignments,  and 
It  la  so  ordraed.  Afltoned. 

On  Motion  for  Rehearing. 

[12]  Appellant  In  an  extended  ai^rument 
supplemented  by  multitudinous  authorities, 
is  insistent  we  erred  In  our  original  opinion, 
and  that  this  cause  should  be  reversed.  We 
are  Inclined  to  think  there  la  some  miscon- 
ception as  to  OUT  duty  and  power  to  find 
facts  in  a  given  cause  where  our  findings 
are  In  accordance  with  the  judgment  and 
verdict  of  the  lower  court  which  is  the  same 
power  in  this  respect  existent  in  the  Supreme 
Court  before  the  creation  bf  the  Oourt  of 
Olvll  Appeals ;  the  Supreme  Oourt  under  the 
law  retaining  Jurisdiction  only  of  legal  ques- 
tions. In  this  cause  appellant  argues : 
"There  Is  not  a  great  deal  of  testimony  in 
this  record,  when  It  la  analyzed,  as  to  the 
popping  of  the  whip  by  the  driver."  We 
thought  there  was  considerable,  espedaUy 
when  appellant's  own  driver  testified  "that 
just  as  Mr.  Taylor's  horse  went  to  wheel  I 
had  popped  the  whip,"  at  a  distance  of 
about  20  feet  away;  and  on  account  of  the 
team  being  slow  he  had  to  "hit  pretty  good 
ll<^,"  and,  when  he  hit  his  horses  on  this 
particular  occasdon,  he  thought  "the  whip 
cracked."  This  whip  was  D%  to  6  feet  in 
length,  and  in  approaching  appellee's  horse 
with  his  team  on  parallel  line  In  passing  he 
would  not  have  missed  the  buggy  over  5  feet 
according  to  his  own  testimony,  considering 
which,  In  connection  with  the  distance  he 
was  from  appellee's  horse,  when  the  latter 
swerved  and  started  to  nuif  and  the  exten- 
sion of  a  man's  arm  in  the  use  of  the  whip 
practically  towards  the  &ce  of  appellee's 
horse,  we  concluded  was  n^llgence.  The 
driver  in  an  approaching  vehi<de  with  that 
character  of  a  whip,  reaching  In  that  direc- 
tion, practically  towards  the  foce  of  the 
horse,  eepedally  when  "the  whip  cracked," 
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we  are  Inclined  to  think  was  calcalated  to 
make  "Dobbin" -move ;  and  however  much 
care  a  man  may  use  In  popping  his  whip, 
or  whatever  tbe  driver  might  think  as  to 
his  own  care,  the  indubitable  act  speaks  for 
Itsell,  especially  when  the  actor,  however 
mnch  he  thinks  he  Is  performing  a  harmless 
act,  has  fall  knowledge  of  the  situation.  We 
are  not  applying  res  Ipsa  loquitur,  but  the 
mere  commission  of  an  act,  without  more, 
In  some  situations  may  be  negligence,  and 
the  law  charges  the  party  with  the  conse- 
quences. We  thought  It  our  duty  to  find 
this,  and  that  from  the  great  pr^onderance 
of  the  testimony  such  action  caused  the 
Injuries,  In  fact,  we  believed  tbe  substantial 
Justice  of  the  cause  demanded  it  Of  course, 
we  may  misconceive  the  application  of  the 
law  with  reference  to  the  numerous  special 
charges  submitted  by  the  appellant;  but 
after  having  found  this  pertinent  fact,  be- 
lieving the  record  cogent  with  the  sugges- 
tiveness  of  the  same,  we  are  unable  to  see 
error,  and,  though  in  the  original  opinion 
we  gave  considerable  discussion  to  appel- 
lant's brief,  we  believe  some  of  it  was  prob- 
ably unnecessary  In  view  of  the  potency  of 
the  negllg^ce  of  appellantfs  driver,  so 
prominent  in  this  record. 

The  Express  Oompany  is  also  Insistait 
that  we  erred  In  the  fifth  paragraph  of  our 
original  opinion  In  not  sustaining  Its  con- 
tention in  r^ard  to  the  approiwlateness  of 
the  special  charge  refused  bj  ttie  trial  court, 
and  discussed  by  us. 

Aside  from  the  disintegration  of  this 
cha^e  exhibiting  distinct  disjunctive  prop- 
ositions, and  then  conjunctive,  whidi  objec- 
tion, of  course,  would  be  technical,  however, 
in  the  face  of  our  findings  and  the  character 
of  testimony  In  this  record,  we  believe  our 
ruling  Is  not  error.  If  api>^lant  will  permit 
us,  we  think 'the  following  with  the  IntNpo- 
latlon  in  parentheses  is  what  appellee 
meant,  notwithstanding  appellant  insists 
that  It  Is  not  our  duty  to  so  construe  it:  "A.t 
the  time  I  had  to  look  I  saw  what  it  was 
that  caused  the  horse's  fright  I  saw  a  large 
express  wagon  with  a  very  high  top  and  was 
drawn  by  two  horses.  (I  saw)  they  were 
driven  by  a  man  who  was  slashing  his  horses 
with  a  whip."  We  can  understand  that  ap- 
pellant's answer  can  be  the  interpolation  Is 
not  what  app^lee  said.  However,  we  think 
the  reasonable  construction  of  his  teatlmoiiy 
is  that  that  Is  exactly  what  he  meant  and 
that  he  was  referring  to  the  actions  of  the 
driver;  and  appellant  In  his  special  charge 
desires  a  segregation  of  the  wagon  and  the 
top  as  a  substantive  issue  to  the  Jury  for  a 
substantial  defense,  which  we  think,  without 
trenching  upon  the  line  of  cases  quoted  by 
appellant,  Is  Improper  as  applicable  to  the 
facts  of  this  casfe  Of  course,  a  single  fact 
or  a  grouping  of  focts  may  become  a  sub- 
stantive d^Mise  In  any  case,  and  the  differ^ 
ence  in  cases  demands  a  discriminative  ap- 


plication of  tbe  roles,  which  we  may,  of 
course,  be  not  observing  in  this  cause;  bnt 
it  Is  to  be  noted  tliat  ai^>ella.nt  does  not  neg- 
ative any  other  ground  of  negligence  to  tbe 
Jury  as  a  predicate  of  plaintiUTs  recover  In 
the  special  charge,  which  oould  be  a  proxi- 
mate cause,  and  with  reference  to  whidi  the 
Jury  Is  not  instructed  to  find  does  not  exist 
before  finding  the  wagon  and  top  was  the 
proximate  cause.  It  Is  oftoi  the  case  that 
a  result  will  not  occur  without  a  concurring 
cause,  and  such  other  concurring  cause  still 
may  c<mstltnte  the  proximate  cause.  With- 
out an  analysis  of  the  long  line  of  cases 
which  hold  it  to  be  error  for  a  charge  of  the 
court  to  make  a  segregation'  of  partlcolar 
circumstances,  "disregarding  other  drcom- 
stances  bearii^  upon  the  situation,"  we  think 
that  this  charge  tr^dies  more  upon  that 
line  of  cases,  considering  the  drcnmstances 
of  this  record,  than  the  numerous  dedduia 
dted  by  appellant  Faaamore  on  Instmetlont 
to  Juries,  p.  96. 

We  believe  for  the  reasons  given  In  our 
original  opinion,  and  upon  reconsideration 
of  this  record,  tliat  the  substantial  merits 
of  this  cause  have  been  solved,  and  the  trial 
court  has  not  committed  such  error,  if  any 
at  all,  as  will  Justify  a  reversal  of  this  caae^ 
and  the  motion  for  rehearing  !•  ovetmled. 


WRIGHT  V.  ^ATB. 
(Court  of  Criminal  ^^^^     Texas.  April  18, 

L  Cbimihal  Law  (|  1105^AppiAi>-TBAir- 

SCRIPT. 

A  transcript  not  oertifled  by  the  official 
•tenographer,  not  signed  by  the  attomeys  who 
tried  the  case,  and  not  approved  by  the  trial 
ju4^,  cannot  he  considered  on  appeal  for  any 
parpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig;  H  2887-^3;  Dee.  Dig.  | 
1105.*] 

2.  GBnaiTAi,  Law  ({  1144^BanBV— FlB- 
suMFTzona — Instbuotioks. 

In  tbe  absence  of  record  evidence,  tbe  court 
most  presume  that  the  trial  judge  charged  tbe 
law,  and  all  the  law,  applicable  to  the  facts,  and 
that  there  was  no  errw  In  refusing  tiie  special 
charges  requested. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  18  273ft-2764.  ^66-2771,  2774- 
2781,  2901,  3016-^7;  Dec  Dig.  i  U44.*] 

&  iRDioncsnr  and  Invobhatior  d  12S*)  — 

DCFLIOZTT  —  BIXAIIS  OF  ColOaTTINO  OF- 
FXN8E. 

An  Indictment  for  a  theft  may  charge  it  to 
have  been  accomplished  In  both  the  ways  tbe 
■tatute  states  the  offense  can  be  committed. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  CenL  Dig.  Si  334-400;  Dec. 
Dig.  J  125.*] 

4.  iNDionBNT  AND  ImrouuiiOB  dk  79*)  — 
SumciiHOT  —  Lahouaob  —  ManAxm  nt 

Sfelling. 

An  Indictment  for  tiieft  from  the  person  of 
property  described  ai  $20  "In  monet"  the  word 
"monet^  being  a  clerical  or  typographical  eirw 
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intended  for  "money,**  li  tn  Inacciuacy  not  fa- 
tal to  the  indictment. 

[Ed.  Note.— For  other  csM  mi  Indictment 
and  Information,  Cent  tMff.  H  200-214 ;  Dec 
Dig.  S  79  •] 

Appeal  from  District  Ooart»  Tarrant  Ooun- 
t7 ;  B.  H.  Buck,  Judge. 

A.  W.  Wright  was  convicted  of  theft*  and 
be  appeals.  Affirmed. 

O.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  coDTlcted  of  theft  from  the  person,  and 
his  punishment  assessed  at  two  years'  con- 
finement In  the  penitentiary. 

[1,  2]  There  is  with  the  record  what  pur- 
ports to  be  a  transcript  of  the  notes  of  the 
official  reporter  in  question  and  answer  form. 
It  Is  not  certified  by  the  stenographer,  is  not 
signed  by  the  attorneys  who  tried  the  case, 
neither  is  it  approved  by  the  trial  judge, 
and  under  such  circumstances  It  cannot  be 
considered  for  any  purpose.  And  as  we 
must  oondude,  in  the  absence  of  the  evi- 
dence, that  the  Judge  charged  the  law,  and 
all  the  law,  applicable  to  the  facts,  we  must 
presume  there  was  no  error  in  refusing  the 
special  charges  requested,  and  the  only  mat- 
ter presented  in  a  way  we  can  review  It  is 
the  motion  In  arrest  of  judgment  on  account 
of  alleged  defects  in  the  indictment 

[1]  The  indictment  charges  the  theft  to 
liave  been  accomplished  in  both  ways  the 
statute  states  the  offense  can  be  committed. 
This  is  permissible  under  our  system  of 
pleading.  Steele  v.  Stat^  46  Tex.  Cr.  R.  338, 
81  S.  W.  962;  Thomas  t.  Stat^  SI  Tex.  Gr. 
B.  333, 101  S.  W.  797. 

[4]  In  alleging  the  property  stolen,  it  is 
alleged  to  be  "twenty  dollars  in  monet  of 
the  value  of  twenty  dollars";  the  word 
"monet"  being  used  where  it  was  intended  to 
say  "money."  In  no  standard  dictionary  do 
we  find  any  such  word  as  "monet,"  and  it  Is 
apparent  that  it  Is  but  a  clerical  or  typo- 
graphical error  where  the  letter  "t"  is  used 
in  the  word  where  "y"  was  intended,  and 
such  inaccuracies  have  never  been  held  to 
be  fatal  to  an  indictment. 

The  Jadgment  is  affirmed. 


BBAUPBE  V.  STATU. 

tfjonrt  of  Criminal  Appeals  of  Texas.  April  16, 
M18.) 

X  HOMICIPB       2S4*)  —  TKUL  —  Btidekcb 
— StJFfl  dEIfOT. 

In  a  prosecution  (or  homidde,  evidence 
held  safficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  482-493;  Dec.  Dig.  {  234.*] 

2.  HowciDi  a  171*)  —  Etidbncs— Aoiasra- 

BIUTT. 

In  a  prosecution  for  uxoricide,  where  ac- 
cused introdnced  testimony  that  at  the  time  of 
the  killing  he  was  in  great  dittresa  and  shed- 


ding tears,  testimony  that  his  grief  was  feigned 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  851-308;  Dec.  Dig.  {  171.«] 

3.  Cbiminai.  Law  (J  1166%*)- Appbai  akd 

EftBOB— HABHLESS  EbSOB. 

Where  accnsed  did  not  exhaust  bis  cbal- 
lenges  and  no  objectionable  jnror  was  focced  on 
him,  errors  in  the  selection  of  jurymen  itAist  be 
considered  harmless,  and  will  not  be  reviewed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^Gent  Dig.  H  S114-81SS;  Dec  Dig.  f 

4.  HoMiciDX  ({  309*)— Manblacqhteb. 

Where  there  was  no  evidence  presenting 
the  issue  of  adequiate  cause  tending  to  produce 
such  a  degree  of  anger,  rage,  or  reseatment  as 
to  render  the  mind  incapable  of  cool  reflection, 
a  chaige  on  manBlaugbter  is  not  authorized. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  649,  650.  662-665;  Dee.  Dig.  f' 
309.*] 

6.  Homicidb  (S  330*)— Tbiat— iHSTBUcnoNa 
While  a  hammer  in  the  hands  of  a  vigor- 
ous  adult  male  would  be  a  deadly  weapon,  yet 
Iq  the  absence  of  proof  as  to  the  phyucal  chur- 
acterlstlcs  of  one  accused  with  committing  mur- 
der with  a  hammer,  a  charge  that  the  instm- 
ment  by  which  a  homicide  is  committed  may 
be  considered  in  judging  the  Intent  of  the  party, 
and  if  it  is  one  not  likely  to  produce  death  It 
will  not  be  presumed  that  death  was  intended, 
and  that  if  accused  killed  deceased  with  a  ham- 
mer and  such  hammer  was  not  an  instrument 
likely  to  produce  death  it  will  not  be  presumed 
that  death  was  intended,  cannot  on  appeal  be 
held  inapplicable  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homlddei 
Cent  Dig.  (  687;  Dec  Dig.  |  330.*] 

6.  HomciDB  (8  307*)  —  iNBTsncnona  —  Ik- 
OLCDBD  Offenses— "AooBAVAixD  AssAnLT." 
The  killing  of  another  with  a  weapon  not 
likely  to  produce  death  is  only  aggravated 
assault  In  the  abeence  of  evidence  showing  a 
design  to  kill,  consequently  in  a  homicide  case, 
wbere  the  court  properly  cbarged  the  jury  that 
if  the  hammer  used  in  the  offense  was  not  an 
instrument  likely  to  produce  death,  it  cannot 
be  presumed  that  death  was  intended,  a  farther 
instruction  on  aggravated  assault  was  necea- 
aary. 

^[Bd._Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  638-641 ;  Dec  Dig.  i  307.* 

For  odier  definitions,  see  Words  and  Phrases, 
voL  1.  pp.  270,  271.] 

Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

O.  P.  Beaupre  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals:  Re- 
versed. 

C.  A.  Pippin,  Co.  Atty.,  of  Dallas,  and  G. 
Lane,  Asst  Atty.  Qen.,  for  the  State. 

HARPBBt  3.  In  this  case  appelant  was 
indicted  for  murder  In  the  district  court  of 
Dallas  county,  tbe  venue  was  changed  to 
BlUa  county,  and  on  trial  be  was  omvlcted 
of  murder  In  the  second  degree. 

[1]  Appellant  earnestly  Insists  that  the  ev- 
idence will  not  snnport  the  verdict,  in  that 
it  does  not  point  out  with  unerring  certain- 
ty that  appellant  is  tbe  perwm  who  killed 
Mrs.  Beanpre.  We  have  studied  the  record 
carefully,  and  are  of  the  opinion  that,  tak- 
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lug  ftll  tbe  facts  and  cIrciimstaiioe%  tbe 
fact  that  a  woman's  screams  wore  beard 
Just  prior  to  the  time  appellant  called  his 
ndghhors,  the  fiict  that  when  he  approached 
she  showed  resistance,  being  killed  with  a 
hammer  belonfl^ng  on  tbe  place,  and  no  oth- 
er inx^^on  beti^  tdiown  to  have  been  on  tbe 
place,  ^e  Jury  was  jnsttBed  In  finding  that 
appellant  struck  tbe  blow. 

[2]  Nor  was  there  error  In  the  court  per- 
mitting the  two  witnesses  to  state  that  ap- 
pellant's grief  on  the  occasion  waa  feigned. 
He  bad  proven  and  was  proving  by  every 
witness  he  could  the  distress  be  was  snlfer- 
ing;  tbe  tears  be  was  shedding,  and  grief 
he  waa  manifesting,  and  it  would  be  a 
strange  rule  of  law  to  permit  this  character 
of  testimony,  and  yet  exclude  evl^nce  that 
it  was  not  genuine. 

[S]  Aa  appellant  did  not  exhaust  his  dial- 
lenges,  and  no  ctbjectlonable  Juror  was  forced 
on  bim,  the  bUls  In  regard  to  selection  of 
Jurymen  are  presented  In  a  way  that  we  are 
not  called  on  to  review  this  quesUtm. 

[4]  Where  there  Is  no  evidence  presenting 
the  iasae  that  "adequate  cause"  existed  to 
produce  a  degree  of  .anger,  rage,  or  resent- 
ment as  to  render  the  mind  incapable  of 
cool  reflection,  tbe  court  Is  not  required  nor 
authorized  to  cba^  on  manslaughter. 

[I,  •]  There  is  one  question  presented,  how- 
ever, which  will  require  a  reversal  of  the 
case.'  Appellant's  wife  waa  struck  on  the 
bead  with  a  hammer.  This  inflicted  a 
wound  from  which  she  died  in  two  or  three 
days.  The  court  Instructed  the  Jury:  "The 
instrument  or  means  1^  which  a  homicide  Is 
committed  are  to  be  taken  Into  oonsidera- 
tion  in  Judging  tbe  intent  of  the  party  of- 
fending. If  tbe  Instenment  be  one  not  likely 
to  produce  death.  It  is  not  to  be  presumed 
that  death  was  designed,  unless  firom  the 
manner  in  which  it  was  iwed  sudi  Intention 
evidently  appears.  Tlrarefore,  If  you  And 
from  the  evidence  that  the  defendant  did  kill 
Hattie  Beaupre  striking  and  beating  her 
with  a  hammer,  and  you  find  that  said  ham- 
mer was  an  instrument  not  likely  to  produce 
death,  yon  will  not  presume  tttat  tbe  death 
of  said  Hattie  Beaupre  was'  designed  1^  him, 
unless  you  find  firom  the  evidence  beyond  a 
reasonable  doubt  that  from  the  manner  In 
which  it  was  used  such  intention  evidently 
sppears."  If  the  hammer  was  sudi  an  In- 
strument to  call  for  this  charge,  then  the 
jury  ought  to  have  been  instructed  if  they  so 
found  of  what  offense  ai^llant  would  be 
guilty.  If  tbe  tostrumenf  was  not  likely  to 
produce  death,  and  the  Intent  to  kill  was  not 
manifest  from  the  manner  of  ita  use,  tbe 
offense  would  be  of  no  higher  grade  than 
aggravated  assault  The  court  gave  the 
above  charge,  and  leaves  the  Jury  without 
chart  or  compass  as  to  the  verdict  they 
should  render  in  such  an  event.  We  have 
^ven  constderable  thought  as  to  whether  the 
above  charge  was  called  tor  under  the  evl- 


A.  hii"**nw  In  the  hands  of  a  TigDroiw 
adult  male  would  be  a  deadly  weapMi,  and 
such  a  <Aarge  would  be  vrtutlly  uncalled  tar. 
But,  aa  the  court  In  this  case  saw  proper  to 
submit  that  issue  to  the  Jury,  and  there  Is  no 
proof  ta  the  heWit,  wdght,  or  strength  of 
appellant,  and  the  hammer  being  Introduced 
in  evidoice,  in  deference  to  tbe  <vilnloa  of 
the  Ju^  that  this  Issue  was  In  ttie  case, 
we  do  not  feel  authorized  to  so  bold.  Bnt 
cwtainly,  if  the  Jury  found  with  the  de- 
fendant on  this  issue  or  Issnea,  tbe  Jury 
should  not  be  authorised  nor  permitted  to 
find  bim  guilty  of  murder  In  the  second  de- 
gree in  Budi  state  of  case,  and  yet  under  the 
diarge  as  given  In  this  case  ih^  would  feel 
compelled  to  so  find. 

The  other  matters  In  the  record  present  no 
error,  but  because  tbe  charge  authorized  the 
Jury  to  find  aivellant  guilty  of  murder  In  ttie 
second  degree  on  a  state  of  facts  whldi  would 
oidy  Justify  a  verdict  fbr  aggravated  assault 
tbe  judgment  Is  reversed,  and  the  cause  la 
remanded. 


BEURY  T.  STATflL 

(Conrt  of  Criminal  Appeals  of  Texas.  Mardi 
11^  1D13.     KeheariDs  Denied 
AprU  19i;t.) 

1.  TBE8PAS8  (I  77*)— OBIUIRAL  BXSPOITSIBIL- 
ITT  —  STATUIOBT  PBOVISIONS  —  REPBAL  OF 

Statutes. 

Pen.  Code  1891k  art  8(H,  which  made  one 
entering  incloaed  and  posted  laads  of  another  for 
hunting  with  firearnu,  etc,  liable  to  a  fine,  by 
article  805  was  made  inapplicable  to  incloeares 
of  2,000  acres  in  one  Inclosure.  AetB  'Jttth  Leg. 
c.  102,  applying  to  indosures  of  2,000  acres  or 
more,  prohibited  hunting  upon  incloaed  and 
posted  land  under  a  penaltj  not  exceeding  g200, 
and  provided  by  section  4  that  it  should  not 
repeal  the  law  aa  to  inclosures  of  2,000  acrea 
or  less;  and  Acts  2Sth  Leg.  c.  lOEt,  amending 
Pen.  Code,  art.  804,  provided  a  penalty  of  not 
less  than  $10  nor  more  than  $100,  and  by  sec- 
tion 2  provided  that  it  should  not  apply  to  in- 
closures containing  2,000  acres  or  more.  Held 
that,  as  Pen.  Code,  art  804i,  was  not  repealed 
by  Acts  2ttth  Leg.  c.  102  and  as  Acts  'Mtik  Leg. 
c.  102,  waa  not  repealed  by  Acts  28tb  L^  e. 
108,  the  law  in  1903  prohibited  hunting  within 
indoeed  and  posted  lands  containing  less  than 
2,000  acres  without  tbe  coownt  of  the  owner, 
under  penalty  of  not  less  than  SIO  nor  more 
than  |200,  and  hunting  within  Indosed  lands 
containing  more  than  2,000  acres  nnder  flue 
not  exceeding  |200;  the  distinction  In  the  two 
later  acts  being  that  inclosed  lands  of  less  than 
2.000  acres  need  not  be  posted,  while  inclosures 
of  2,000  acrea  or  more  should  be  posted. 

[Ed.  Note.— For  other  cases,  k»  Trespass. 
Cent  Dig.  i  107;  Dec  Dig.  {  77.*J 

2.  Statuths  (I  169*)— Rkpial  bt  Ivfuca.- 

TION. 

A  Legislature  may  repeal  by  implication; 
but,  to  justify  the  finding  of  the  intention  to 
repeal  one  statute  by  another,  either  tbe  two 
statutes  must  be  irrecondlable,  or  the  tnteut  to 
repeal  must  be  clearly  expreased,  and  where 
the  intention  not  to  repeal  is  manifest  there  is 
no  room  for  repeal  by  implicatioD. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  229 ;  Dec  Dig.  i  159.*] 
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3.  Statutzb  a  1S8*)— Pbbsdicftiohs  to  Aid 
ConffTBncnoN— Bbpul  bt  Iicflicatiok. 

Where  express  terms  are  Bot  used,  the  pre- 
saiDption  is  always  against  the  intention  to 
r»>peaL 

[Ed.  Kote.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  228;  Dec  Dig.  S  158.*] 

4.  STA.1VTEB  (f  1&2*)— BXPEAL— SXPBBSB  RE- 
PEAL, 

Ad  express  repeal  of  a  statate*  may  be  ac- 
complished only  by  positive  enactment;  bat, 
the  question  of  repeal  being  one  of  legislative  in- 
tent, an  express  dedarauon  that  a  particular 
statute  is  repealed  will  not  be  given  effect, 
where  It  was  apparent  that  ttie  Legislature  did 
not  BO  Intend. 

[Ea.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  21».  223.  224,  227 ;  Dec.  Dig.  I 
152.*] 

5.  Statutes  (i  ICS*)— Expbebs  Bepkal— Be- 
CXTAI.  in  Title  or  Act. 

A  recital  in  the  title  of  an  act  that  its 
parpoae  is  to  repeal  a  previous  act  is  not  of 
itself  sufficient  for  tiiat  purpose.  In  the  absence 
of  a  repealing  clause  in  the  body  of  the  stat- 
ute; the  title  not  beint  an  operative  part  of 
the  act 

[Eld.  Note.— For  other  eases,  Me  Statutes, 
Cent  Dig.  I SBSO;  Dee.  Dig.  1 IQB.*] 

8.  Statutes  (S  157»)  —  Repeai,  or  Iwcow- 
sisiEnT  ACTS— Generai.  Bepealikg  Clause. 
A  general  clause  repealing  all  acts  or  parts 
of  acts  inconsistent  tberewitti,  while  effective 
in  repealing  Inconsistent  enactments,  extends 
only  to  those  acts  on  the  same  subject,  or  parts 
of  sacfa  acts,  clearly  inconsistent  with  the  re- 
pealing act,  and  on^  to  the  extent  of  the  con- 
flicting provisiona 

[£d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8S  iSiO,  22« ;  Dec.  Dig.  S  167.'] 

7.  STATum  (i  158*)  —  Repeal  bt  Iicplioa- 

TIOH. 

A  statute  Is  repealed  b;  implication  when- 
ever subsequent  legiBlation  shows  that  the  Leg> 
iitlature  does  not  intend  it  to  remain  In  force, 
and,  conversely,  no  statute  operates  aa  an  im- 
plied repeal  of  an  earlier  statute,  if  it  appears 
that  the  Legislature  did  nbt  so  intend;  but 
repeals  by  implication  are  not  favored,  and  a 
statute  will  not  be  held  to  repeal  any  former 
law  relating  to  the  same  matter,  unless  the  later 
act  is  either  repugnant  to  the  earlier  one,  or 
fully  embraces  the  subject-matter  thereof,  or  un- 
less the  reason  for  the  earlier  act  is  removed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  228:  Dec.  Dig.  S  168.*] 

&  SiATDTEB  (8  1«7*)— Repeal  bt  Adoption 
or  Code— Provision  Ohitixd. 

Acts  26th  Leg.  c.  102,  applicable  to  In- 
cloanree  of  2,UU0  acres  or  more,  prohibited  hunt- 
ing Qpon  indosed  and  posted  land  without  the 
consent  of  the  owner,  under  penalty  of  not 
more  than  f200,  and  by  section  4  provided  that 
it  should  not  repeal  the  law  aa  to  incloeures  of 
2.0U0  acres  or  less.  Pen.  Code  1895,  arts.  804, 
t*)6,  and  Acts  28th  Leg.  c.  ItKt.  amending  ar- 
ticle SOi,  not  applying  to  incloeures  of  2,000 
acres  or  more,  provided  a  penalty  of  not  lees 
than  $10  or  more  than  $100.  The  codifying 
commission  provided  by  the  Legislature  of  1899 
brought  forward  in  the  Penal  Oode  of  1911  the 
act  of  190B  as  article  1255,  and  entirely  omitted 
the  act  of  1809;  and  in  1911  the  Code  was 
enacted  by  bill  providing  in  section  1  "that  the 
following  titles,  chapters,  and  articles  shall  here- 
after cobatitute  the  Penal  Code  of  the  state  of 
Texas."  and  In  section  4  that  "nothing  In  this 
net  Khali  be  construed  or  held  to  repeal  •  •  • 
any  law  or  act  passed  by  this  Legislature  at  its 
regular  session.''  and  no  other  acts  were  apecif- 
ic^y  exempted  from  repeal.    The  Penal  Code 


BO  adopted  contained  no  express  repeal  of  the 
act  of  1899  and  no  provision  dealing  with  the 
Bubject  of  that  act.  Hetd,  that  the  adoption  of 
the  Code  did  not  imidiedly  repeal  the  act  of 
1H99,  and  that  it  waa  atlU  In  fnU  force  and  ef- 
fect 

[EA.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |S  242,  243;  Dec.  Dig.  i  ltt7.*] 

.  Appeal  from  Medina  Comitr  Court;  H.  K. 
Haass,  Judge. 

W.  B.  Berry  waa  convicted  of  hunting  In 
Inclosed  and  posted  lands  of  another  con- 
taining more  than  2,000  acres,  and  be  ai^eals. 
Afllnned. 

y.  H.  Blocker,  of  Hondo,  for  appellant 

First  Assignment  of  EIrror  In  Two  Sections — 
Section  A;  The  court  erred  in  overruling  ap- 
pellant's motion  to  quash  the  information  and 
affidavit  filed  In  this  cause,  charging  appel- 
lant with  unlawfully  and  knowingly  hunting 
on  the  inclosed  and  posted  lands  of  G.  B. 
Woodward  without  Ms  consent,  for  the  rea- 
son tb&t  said  affidavit  and  Information  charg- 
es no  offense  against  the  laws  of  the  state 
of  Texas,  In  that  said  affidavit  and  Ihfor- 
matlon  charges  the  defendant,  under  the  law 
as  passed  by  the  Acts  of  the  26tb  Legislature, 
A.  D.  1890;  said  act  having  been  repealed 
by  the  Acts  of  the  Legislature  of  1003  (page 
159),  said  two  acta  being  In  direct  confilct 
with  each  other  on  the  same  subject-matter. 
And  the  act  of  1003  being  a  later  act  and  a 
valid  law,  repealed  the  older  law  or  act  of 
1899,  by  amending  said  act  of  1899.  Hence 
no  offense  can  be  committed  by  appellant 
under  the  provisions  of  said  old  law.  (Trans, 
p.  15). 

Proposition  under  Section  A:  The  first  sec- 
tion of  assignment  No.  1  is  submitted  as  a 
proposition  within  itself. 

Statement:  The  appellant  was  prosecuted 
and  convicted  nnder  the  Acts  of  1899,  26th 
Legislature,  page  173  (see  Information, 
Trans,  p.  2),  which  was  an  added  section  to 
article  804,  Penal  Code.  The  Acts  of  1903 
amended  article  804,  Penal  Code,  but  did  not 
pass  a  repealing  clause  directly  repealing  the 
act  of  the  28th  Legislature.  It  provided  a 
penalty  by  fine,  of  not  less  than  $10  nor 
more  than  $100,  to  hunt  with  firearms  upon 
the  inclosed  lands  of  another  without  the 
consent  of  the  owner,  and  providing  further 
that  said  act  shall  not  apply  to  inclosures 
including  2,000  acres  or  more  In  one  inclo- 
sure,  while  the  act  of  the  26th  Legislature 
provided  for  a  penalty  of  not  more  than  $200. 
Again,  the  act  of  1899  Is  in  conflict  with  the 
act  of  1903,  in  that  the  act  of  1903  provides 
that  said  act  shall  not  apply  to  inclosures 
including  2,000  acres  or  more  In  one  inclo- 
sure,  while  the  act  of  1899  has  no  saeh  limi- 
tation and  provides  no  liability  to  the  penal- 
ty, unless  the  owner  or  proprietor  of  the  In- 
closure  shall  at  each  entrance  keep  a  notice 
with  the  word  "Posted"  marked  thereon. 

Section  B  of  First  Assignment:  The  court 
erred  in  overruling  appellant's  motion  to 
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qnaEAi  the  affidavit  and  Informatloi),  became 
"no  prosecHtion  of  appellant  could  be  had  or 
sustained  by  virtue  of  said  act  of  1899,  as 
the  same  no  longer  exists  on  the  criminal 
statutes  of  the  state  of  Texas  as  a  law,  for 
the  reason  that  the  Legislature  of  1911,  32d 
sessloD,  adopted  the  Criminal  Cbde  as  handed 
down  by  the  codlflers,  wherein  the  act  of 
1903  was  adopted  and  made  the  law  as  the 
only  hunting  and  fish  law  In  the  Criminal 
Code."   (Trans,  p.  16.) 

Proposition  under  Section  B:  The  above 
section  B  of  first  assignment  Is  also  submit- 
ted as  a  proposition. 

Statement:  When  this  complaint  and  affi- 
davit was  filed,  the  32d  Legislature  had,  by 
an  act  entitled  **An  act  to  adopt  and  estab- 
lish the  Penal  Code  and  Code  of  Criminal 
Procedure  for  the  state  of  Texas,"  adopted 
the  present  Penal  Code,  which  was  approved 
by  the  Governor  March  31, 1911,  and  became 
a  law  90  days  after  adjournment  of  the  Leg- 
islature, and  was  duly  certified  to  on  Decem- 
ber 2,  1911,  by  the  Secretary  of  State.  Bald 
act  of  1903,  being  adopted  and  brought  for- 
ward In  said  revised  Penal  Code  as  article 
1255  of  the  present  adopted  Penal  Code,  Is 
now  the  only  law  on  the  subject  of  hunting 
upon  the  inclosed  land  of  another  without 
the  consent  of  the  owner;  the  act  of  1899 
iMlng  dropped  out  as  repealed. 

Authorities:  State  v.  Smith,  44  Tex.  445; 
Acts  1903,  page  159,  28tb  Legislature;  Re- 
vised Penal  Code  of  1911,  art  1255;  Stebbins 
V.  State,  22  Tex.  App.  35,  2  S.  W.  617;  Stir- 
man  V.  State,  21  Tex.  734;  Gain  v.  State,  20 
Tex.  356;  Dickinson  v.  State,  38  Tex.  Or. 
B.  472,  41  S.  W.  759;  Ex  parte  Cox,  03  Tex. 
Or.  B.  240,  109  S.  W.  369. 

Aliment:  The  act  of  1899,  an  act  enti- 
tled "An  act  to  promote  agriculture  and 
stoclc-ralslng  and  to  prohibit  the  hunting  with 
firearms  or  dogs  upon  Inclosed  and  posted 
lands  of  another,"  etc.,  was  assuredly  Intend- 
ed by  the  Legislature  to  amend  and  amplify 
the  Acts  of  18S6,  c.  85,  which  act  was  brought 
forward  by  revisers  of  1895  and  known  in 
the  Revised  Pm&l  Code  as  article  804,  and 
It  would  not  be  contended  that,  under  a  pros- 
ecution for  a  violation  of  the  act  of  1899, 
the  defendant  could  plead  as  a  defense  the 
proviso  of  article  804  that  the  Indosure 
where  he  hunted  contained  2,000  acres  (as  the 
evidence  In  this  case  shows  the  inclosure  to 
contain  8,000  acres  of  land),  because  the  sub- 
ject-matter 9f  the  act  of  1899,  to  wit,  hunt- 
ing on  the  Inclosed  lands  of  another,  did  not 
limit  the  Inclosure  to  2,000  acres,  for  It  pro* 
vlded  what  was  Inclosed  land  and  how  Inclos- 
ed, and  provided  in  section  3  of  said  act: 
"No  person  shall  be  liable  to  the  jranalty," 
unless  the  owner  posted  his  lands  as  ther^n 
required.  And  while  not  raised  as  a  question 
of  law  before  the  lower  court,  counsel  here, 
by  parenthesis,  wishes  to  say  to  the  court 
that  Is  of  the  opinion,  under  the  case  of 
Jannln  v.  State,  42  Tex.  Cr.  B.  631,  51  S.  W. 
1126k  -96  Am.  St  Bep.  821,  the  act  of  1889 


was  unconstitutional  and  void,  which  Is  here 
submitted  to  the  court  If  they  deem  It  prop- 
er  to  consider  that  phase  of  the  act  Now 
the  act  of  1903  seems  to  have  amended  ar- 
ticle 804  of  Revised  Statutes  of  Texas,  Penal 
Code,  and  for  the  first  time  In  the  history  of 
the  hunting  and  fish  law,  excluded  "posting" 
as  a  prerequisite  to  the  enforcement  of  that 
law,  possibly  from  the  opinion  in  the  Jan- 
nln Case.  At  any  rate,  posting  la  left  out 
wlilch  would  make  It  a  violation  of  the  law 
per  se  for  a  person  to  bunt  upon  the  inclos- 
ed lands  of  another  where  the  inclosure  was 
less  than  2,000  acres.  The  exact  subject- 
matter,  that  of  hunting  with  firearms  upon 
the  Inclosed  lands  of  another,  of  the  act  was 
considered  by  the  Legislature  when  enacting 
the  act  of  1903  as  was  considered  in  the  act 
of  1899,  as  weU  also  as  article  804  of  the 
Revised  Poial  Code  of  1896.  That  being  the 
case,  as  said  in  Stebbins  t.  State,  22  Tex. 
App.  32,  2  S.  W.  618,  when  a  new  statute  in 
Itself  comprehends  the  entire  subject  and 
creates  a  new  law,' an  Independent  and  en- 
tire system  respecting  the  snbject-matt^, 
It  is  universally  held  to  repeal  and  supersede 
all  previous  systems  and  laws  respecting  the 
same  subject-matter.  In  the  case  of  Ex  parte 
Cbx,  opinion  by  Judge  Ramsey,  the  court  bdd 
the  act  of  1903  to  be  a  valid  act  being  thai 
a  valid  act  and  a  later  act  than  the  1880 
act  containing  the  same  subject-matter  of 
legislation  as  the  act  of  1903,  was  by  impli- 
cation a  repeal  of  all  previous  acts  npon  the 
subject-matter  of  hunting  and  fishing,  etc, 
and  no  prosecution  can  be  sustained  under  a 
repealed  law.  Again,  the  Penal  Code  was  re- 
vised In  1911,  and  the  codlflers,  being  in- 
structed to  bring  forward  In  the  revision  all 
articles  that  are  not  repealed,  evidenUy  con- 
sidered the  act  of  1899  a  repealed  law,  for 
they,  the  codlflers,  brought  forward  the  act 
of  1903  aa  article  1255  of  the  Revised  Penal 
Code,  which  Penal  Code  was  adopted  by  the 
32d  Legislature  as  revised  as  the  Penal  Laws 
of  Texas,  thereby  and  through  the  act  of 
adoption  of  the  new  Code,  repealed  all  laws 
not  therein  contained;  hence  appellant  in- 
sists his  conviction  Is  void,  and  asks  this 
court  to  reverse  and  dismiss  the  case. 

Second  Assignment:  Appellant  asks  the 
court  to  consider  same  as  having  been  con- 
sidered In  sections  A  and  B  of  the  first  as- 
slgnment,  as  the  propositions  and  statemoits 
go  to  the  same  issue  that  would  be  raised 
by  the  second  aarignment 

a  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

The  court  below  did  not  err  in  refusing  to 
quash  the  information  and  affidavit  filed 
In  this  cause,  for  the  reason  that  the  act  of 
the  Legislature  of  1899,  page  173,  General 
Laws,  is  an  act  to  promote  agriculture  and 
stock-raising,  etc.,  and  to  prevent  hunting 
with  flreartM  or  does  upon  the  incl04e4  end 
poetfid  landa  of  another,  etc. 

Section  4  of  the  act  provides  that  same  la 
not  to  be  construed  u  to         the  law  re- 
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lattng  to  tndosiireB  of  2,000  acres.  Said 
act  also  exempts  certain  counties,  same  be- 
ing a  special  law  on  the  matter. 

The  Acts  of  1903,  page  109,  which  appel- 
lant claims  Is  la  conflict  with  the  act  of 
1809,  la  a  general  law;  same  being  an  amend- 
ment to  articles  804  and  805  of  the  Penal 
Code  of  1895.  The  act  makes  it  an  offense 
to  "enter  the  Inclosed  lands  of  another 
•  •  •  and  therein  hunt  with  frearmit  or 
therHn  catch  or  take  any  fish  *  *  *  or 
in  any  other  manner  depredate  upon  the 
tame,"  It  also  proTldes  that  same  shall  not 
apply  to  indosnrea  containing  over  2,000 
acres. 

Botik  acts  can  exist  at  one  and  the  same 
time. 

Authorities:  Rerlsed  Pen.  Code  1895.  alts. 
804  and  805;  Acts  26th  Leg.  1899,  p.  173; 
Acts  28th  X^g.  1003.  p.  160;  Acts  28th  Leg. 
1903,  pt,  183;  Brann  t.  States  40  Tex.  Gr.  B. 
236,  49  S.  W.  621,  and  cases  cited;  Bx  parte 
Keith,  47  Tex.  Gr.  B.  283,  83  S.  W.  686; 
ParshaU  t.  State;  02  Tex.  Or.  B.  177,  138 
8.  W.  750;  State  t.  Duke  et  al.  (Sup.)  137 
8.  W.  664;  Cyc  ToL  86,  page  1086  (section  V). 

Axgument:  It  seems  to  be  a  general  role 
of  law,  and  a  well-established  mle  in  our 
state,,  tliat  repeals  by  Implication  are  not 
farored,  and  further  that  every  effort  must 
be  used  by  our  courts  to  make  all  acts  stand* 
If  by  any  reasonable  omatniction  they  can 
be  reconciled.  It  Is  frequently  found  that 
tbe  conflict  betweea  two  statetes  Is  apparent 
only,  as  their  objects  are  different,  and  when 
tlie  language  of  eacb  Is  restricted  to  ita  own 
object  they  ran  in  paralld  lines  without 
meeting;  this  avoiding  all  conflict  between 
tbe  two.  Fnrthermore  aU  laws  are  presum- 
ed to  be  passed  with  deliberation  and  full 
knowledge  of  all  existing  laws  on  the  sub- 
ject, and  It  is  but  reasonable  to  conclude  that 
In  passing  the  statute  it  was  not  Intended  to 
Interfere  with  or  abrogate  any  former  law 
relating  to  the  same  matter,  unless  the  later 
act  fully  embraces  the  subject-matter  of  the 
earlier. 

The  act  of  1890  has  reference  to  hunting 
with  firearms  or  dogs  on  the  Inclosed  and 
posted  lands  of  another.  Among  other  mat-- 
tera  it  requires  ownership  to  be  proved,  it 
excepts  bona  fide  travelers  traveling  along 
a  pnbUc  road,  and  it  requires  the  owner  to 
post  bis  Inclosure.  The  act  only  applies  to 
IncloBures  containing  over  2,000  acres,  and  it 
also  only  applies  to  certain  counties  In  Uie 
state. 

The  act  of  1003  has  reference  to  hunting 
and  flshing  in  Inclosures  containing  less  than 
2.000  acres  and  applies  to  the  whole  state. 

Also,  to  further  show  that  the  Legislature 
In  1903  did  not  Intend  to  repeal  the  act  of 
1889,  on  page  193  of  said  Acta  of  1003  will 
be  found  an  amendment  to  the  act  of  1808, 
and  by  such  amendment  they  recognised  the 
same  as  a  valid  and  existing  law. 

A^ellant  contends  that  the  omission  by 


the  codlflera  of  the  act  of  1899  from  the 
1911  P^ial  Code  repealed  the  said  act  of 
1890  and  that  same  no  longer  exlsta. 

Under  the  Acta  of  the  Slst  Legislature, 
page  130,  commissioners  to  he  appointed  were 
required  to  bring  forward  all  laws  that  had 
not  been  repealed  or  amended  into  a  new 
Code.   The  result  of  tills  is  the  Penal  Code 

of  leiL 

The  Legislature  In  1911.  in  adopting  tbe 
Penal  Code  of  1911,  did  not  repeal  or  do 
away  with  any  existing  laws  not  mmtloned 
in  the  Code. 

Authorities:  Hammer  v.  State,  173  Ind. 
199,  89  N.  E.  850,  24  L  R.  A  (N.  8.)  796. 
140  Am.  St  Rep.  248,  21  Ann.  Cas.  1034; 
36  Cyc.  page  1081  (b)  Codification,  and  cases 
cited ;  ena(^tlng  and  r^tealing  <danses.  Codes 
of  1896  and  1911. 

Argument:  We  believe  that,  had  the  Pe- 
nal Code  of  1911  been  adopted  in  like  terms 
and  manner  as  the  Penal  Code  of  1895,  the 
above  proposition  might  not  be  sound,  and 
we  would  be  thrown  entirely  on  our  second 
proposition,  her^nafter  set  out;  but  let  us 
compare  these  two  Codes  and  the  sections 
under  which  each  w»e  enacted,  in  order  to 
get  at  the  intention  of  the  Legislature  and 
see  whether  the  act  of  1888  was  repealed. 

It  will  be  seen  that  the  caption  and  sec- 
tion 1  of  the  Penal  Coda  of  1895  and  the 
Praial  Code  of  1811  are  Idmtical. 

Section  8  of  the  Code  of  1Q96  Qast  pag^ 
of  Index  to  Code  of  Orbninal  Procedure)  ^o- 
vldes  that  *Va  penal  laws  and  all  laws  re- 
lating to  criminal  procedure  that  are  not 
embraced  In  this  act  *  *  *  be  and  the 
same  are  faer^y  mtealed." 

Section  8  of  the  Penal  Code  of  1911  has 
reference  only  to  annotations  shown  in  tbe 
Coda 

Section  4  of  the  Code  of  1811  (page  326. 
Code  Criminal  Arocedure)  Is  as  tollows: 

"Nothing  in  tbftB  act  shall  be  construed  or 
held  to  repeal,  or  in  any  wise  affect,  the 
validity  of  any  law  or  act  passed  by  this 
Ijeglslature  in  Ita  regular  session." 

If  it  was  the  intention  of  the  Legislature 
to  repeal  all  penal  laws  not  embraced  in 
this  act,  then,  as  they  were  evidently  copy- 
ing from  the  sections  of  the  1806  Code,  why 
did  they  not  add  the  repealing  clause  in 
section  4  of  the  1911  Code. 

At  the  best  therein  being  no  direct  repeal 
of  existing  laws  not  embraced  in  the  1911 
Code,  same  could  only  be  construed  as  a  re- 
peal by  implication,  and  it  Is  a  well-settled 
rule  in  all  states  of  our  Union  that  such 
repeals  are  not  tavored. 

The  32d  Leglalatore  in  ita  regular  session 
(Acta  of  1911,  page  90)  amended  tbe  act  of 
1899,  by  amendtag  section  6  of  said  act,  thus 
recognising  same  as  a  valid  and  existing 
law,  and  from  said  Acta  of  1011,  page  90, 
we  can  then  go  to  the  original  act  as  passed 
by  the  26th  Legislature  (Acta  of  1890,  page 
17^9* 
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Authorities:  Braun  v.  State,  40  Tex.  Gr. 
B.  230,  49  S.  W.  620 :  State  t.  Duke  et  aL 
(Sup.)  137  S.  W.  6S4;  DIckloBon  t.  State, 
38  Tex.  Cr.  B.  472,  41  8.  W.  759;  Cyc.  toL 
38,  page  1068;  Oode  Cr.  Froc.  1911,  pi  ^  i  4. 

Aigumoit:  Whm  tha  Leglslatnre  of  19U 
amended  the  act  of  1899,  they  plainly  showed 
that  they  recognized  the  act  of  1899  aa  be- 
ing In  full  force  and  effect  and  a  valid  and 
existing  law. 

Now,  what  law  was  It  Intended  to  place 
Atascosa,  Caldwell,  Coke,  etc.,  counties  un- 
der the  operation  of?  To  determine  this 
question  we  cannot  only  look  to  the  <^apter 
Itself,  but  we  can  look  back  to  the  provi- 
sions which  constituted  said  chapter  as  they 
formerly  existed. 

And  in  this  connection  It  is  expressly  pro- 
vided In  said  section  4  of  the  1011  Code  that 
same  Is  not  to  affect  validity  of  any  law  or 
act  passed  by  said  32d  Legislatura 

And  In  conclusion  we  must  not  get  the 
act  of  1885  and  Its  amendments  confused 
with  the  act  of  1899  and  Its  amendments, 
nor  must  we  confuse  the  constructions  placed 
by  our  courts  on  the  1805  Code  with  our 
Code  of  1011. 

And,  further,  we  would  like  to  call  the  at- 
tention of  the  court  to  an  opinion  on  this 
matter  of  Penman,  Franklin  &  McGown, 
adopted  last  November  by  Jas.  D.  Walthall, 
Attorney  General ;  also  to  an  opinion  on  this 
matter  rendered  by  Judge  Looney,  Attorney 
General,  as  to  the  existence  ot  said  act  of 
1899. 

Opinion  of  AttonM^^  General: 

"January  17,  1913. 

"Mr.  W.  T.  Magee^  Pearland,  Texas— Dear 
Sir :  In  your  letter  of  January  11, 1913,  you 
state  that  yon  own  a  pasture  containing  6fiSl 
BCKB,  and  yon  desire  to  know  whether  you 
can  post  the  pasture,  and  thus  prevent  people 
from  bunting  and  lUihlng'  therein. 

"We  have  given  this  question  careful  con- 
sideration, and  for  your  Information  we  will 
state  that  the  only  law  on  this  subject  em- 
braced in  Bev.  Pen.  Code  1911  Is  article  1255, 
which  reads  as  follows : 

"'Any  person  who  shall  enter  upon  the 
Inclosed  lands  of  another  without  the  con- 
sent of  the  owner,  proprietor  or  agent  In 
charge,  and  therein  hunt  with  firearms,  or 
therein  catch  or  take  any  flsh  from  any 
pond,  lake,  tank  or  stream,  or  in  any  other 
manner  depredate  upon  the  same,  shall  be 
punished  by  fine  not  less  than  |10  nor  more 
than  $100:  Provided,  that  this  article  shall 
not  apply  to  Inclosures  Including  2,000  acres 
or  more  in  one  inclosure.' 

"This  statute  Is  general  In  Its  terms  and 
applies  to  every  county  In  Texas. 

"The  first  act  on  this  subject  was  the  act 
of  March  31,  1885.  The  only  difference  in 
the  Acts  of  1885,  c.  85,  and  the  above-quoted 
statute.  Is  this:  The  act  of  1885  required 
the  inclosure  to  be  posted  at  each  entrance 


thereto,  but  said  act  exempted  Inclosures  of 
2/)00  acres  or  more  Just  as  the  abore-qnoted 

statute. 

"The  next  act  on  this  subject  was  de  act 
of  May  1,  1893  [Acts  1S08,  c  97].  This  act 
also  carrted  with  it  Uie  requirement  of  post- 
ing, but  likewise  exempted  all  Indosnres  ex- 
ceeding an  area  ot  2,000  acres. 

"In  tdOS  tbe  Legislature  again  amended 
this  law,  and  enacted  the  statute  first  above 
quoted,  which  Is  now  the  law. 

"The  word  'posted*  was  dropped  from  this 
statute  in  1903,  and  so  fftr  as  this  statute  la 
concerned  it  la  now  unlawful  for  any  person 
to  enter  upon  the  Inclosure  of  another  with- 
out consent,  and  therein  hunt  with  firearms, 
or  tlierdn  fish,  etc.,  provided  the  Inclosure 
does  not  Include  2,000  acres  or  more.  When 
the  Inclosure  embraces  less  than  2,000  acres^ 
the  law  does  not  require  that  same  shall  be 
posted. 

"The  Legislature  of  1899  enacted  anoth« 
statute  for  the  protection  of  agriculture  and 
stock-raising,  which  reads  as  -follows:  That 
it  shall  be  unlawful  for  any  person  or  pw- 
sons  knowingly  to  hunt  with  firearms  or  dogs 
upon  the  Inclosed  and  posted  lands  of  an- 
other, without  the  consent  of  the  owner 
thereof,  where  such  lands  are  in  nse  as  agri- 
cultural lands  or  for  grazing  purposes,  hav- 
ing cattle,  horses,  sheep  or  goats  herding  or 
grazing  thereon.'  Said  section  defines  fully 
what  is  meant  by  inclosed  lands.  Section  2 
of  said  act  provides  the  punishment  Sectloa 
8  of  said  act  is  as  follows:  'Mo  penmi  shaU 
lie  liable  to  the  penalty  prescribed  In  tiie 
preceding  article  unless  the  omia  or  proisl- 
etor  <tf  snch  Inclosure  shall  at  eadi  aitranoe 
thereto  ke^  a  notice  in  a  oonqtfcpons  plac^ 
with  the  word  "Posted"  plainly  marked 
thereon,  which  shall  constitute  posting  with- 
in the  meaning  of  this  act*  Section  4  of  said 
act  is  as  follows:  'Nothing  In  this  act  shall 
be  construed  to  repeal  the  present  law  relat- 
ing to  indosnres  of  2,000  acres  or  less.'  Sec- 
tion 6  of  said  act  exempts  quite  a  number  of 
counties  from  Its  provisions. 

"This  last  act  was  not  intended  to  repeal 
any  of  the  provisions  of  the  act  relating  to 
inclosures  of  2,000  acres  or  less;  but  it  was 
evidently  the  Intention  of  the  Legislature 
that  this  act  should  apply  to  all  inclosures 
including  2,000  or  more  acres.  The  ownw 
or  agent,  however,  of  such  inclosures,  is  re- 
quired to  post  the  same.  This  requirement 
is  not  made  In  cases  where  the  Inclosures 
are  less  than  2,000  acres. 

"Now  this  act  has  never  been  repealed,  and 
it  applies  to  every  county  in  Texas,  except 
Upton  county,  unless  the  failure  of  the 
codlflers  to  incorporate  it  in  the  Revised 
Penal  Code  of  ^1  has  the  effect  of  repeal- 
ing it 

"For  some  reason  this  statute  was  not 
brought  forward  by  the  codlflers  Into  the 
Revised  Penal  Code  of  1911,  and  becanae  of 
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this  fact  It  la  contended  by  some  that  It  ,1s 
therefore  a  repealed  statate  and  abaolutcay 
without  force  and  effect 

"Tbe  act  of  the  32d  Legislature,  adopting 
the  Bevlsed  Femal  Code  of  1911,  reada  as 
follows:  'Section  1.  Be  It  enacted  by  the 
Legislature  of  the  state  of  Texas,  that  the 
following  titles,  chapters  and  articles  shall 
hereafter  constitute  the  Puiat  Code  of  the 
state  of  Texas.'  Section  2  contains  a  similar 
declaration  with  reference  to  the  Code  of 
Criminal  Procedure.  Section  3  reads  as  fol- 
lows: 'It  la  provided,  however,  that  the  anno- 
tations under  the  several  arttclea  of  the 
Penal  Code  and  Code  of  Criminal  Procedure 
shall  not  be  construed  to  be  any  part  of 
said  either  Codes.*  Section  4  reads:  'Nothing 
In  this  act  shall  be  construed  or  hold  to  re- 
peal, or  In  any  wise  affect,  the  validity  of 
any  law  or  act  passed  by  this  Legislature  in 
its  regular  session.' 

**In  other  previous  codlflcatlons  of  the  laws 
of  this  state  the  act  adopting  said  codifica- 
tions omtained  exj^ass  provisions  repealing 
mil  laws  not  contained  In  said  revisions.  It 
Is  signlflcant  that  the  act  of  the  82d  Legis- 
lature ad<wtlng  the  1911  reviai«i  did  not 
contain  any  sncb  provision.  Again,  the  Acts 
of  the  31st  Legislature,  p.  130,  authorised  the 
Governor  to  appoint  codifying  commission- 
ers, and  prescribe  their  duties,  and  it  con- 
tains this  provlMon:  'Said  commissioners 
sliall  adopt  sntdL  of  the  *  *  *  civil  and 
criminal  statutes  as  have  not  been  repealed 
or  amended.'  And  said  act  nowhere  gives 
said  board  of  eommlssloners  any  discretion- 
ary powers  regarding  the  statutes  that  shall 
b»  brought  forward  in  titie  codlflcation,  bnt 
tb^  are  ezpzasdy  directed  to  adt^it  all  laws, 
dTil  and  criminal,  that  have  not  theretofore 
been  amended  or  repealed. 

**Now  If  th&ee  Is  nothing  in  the  act  creat- 
ing the  codifying  commissioners  and  prescrib- 
ing thdr  duties  authorl2lQg  them  to  wtteal 
any  statute,  and  If  there  is  nothing  In  the  act 
adopting  the  revision  repealing  all  laws  not 
contained  therein,  thai  It  appears  clear  to  us 
that  the  mere  failure  of  the  commissioners 
to  bring  forward  a  statute  and  make  it  a 
part  of  the  revision  could  not  have  the  ef- 
fect ot  repealing  such  statute. 

*mie  intention  of  the  L^lslatnre  In  creat- 
ing these  commissioners  and  defining  their 
duties,  and  In  failing  to  give  them  the  au- 
thority to  omit  from  their  revision  any  stat- 
ute, except  repealed  and  amended  statutes, 
Is  too  clear  to  admit  of  serious  doubt.  It 
^d  not  undertake  to  delegate  to  the  commis- 
sioners the  authority  to  repeal  any  law.  It 
4id  not  give  them  any  such  authority,  and 
when  it  adopted  their  work  It  must  have 
known  that  in  all  probability  some  statute 
might. haTe  been  omitted,  and,  In  order  not 
to  strike  down  some  wholesome  statnte,  It  did 
not  provide  for  the  repeal  of  all  laws  not 
mbraced  In  said  revision,  as  the  other  acts 
adopting  previous  revisions  had  done. 


"Simply  the  omission  of  a  statute  from  the 
Revised  Penal  Code  would  not  evidence  the 
intention  to  repeal  said  statute.  Bepeals 
by  Implication  are  not  favored  by  our  courts. 
In  all  such  cases  the  legislative  intent  gov- 
erns, and  we  must,  therefore,  look  to  the  In* 
tention  of  the  Legislature  in  all  such  matters. 

"Authorities:  Ex  parte  Cox,  63  Tex.  Cr.  B. 
240,  109  S.  W.  369;  Braun  v.  State,  40  Tex. 
Cr.  B.  236,  49  S.  W,  620;  Phlpps  T.  State^ 
36  Tex.  Cr.  B.  216,  36  S.  W.  763. 

"We  therefore  conclude  that  the  act  of 
1899,  above  quoted,  is  a  valid  statute,  even 
though  omitted  from  the  revision,  and  that 
It  applies  to  all  counties  in  the  state,  except 
Upton  county. 

"If  you  will  follow  the  provlfdons  of  that 
statnte  with  r^erence  to  posting  your  In- 
closure,  then  If  parties  without  your  consent 
hunt  in  same  they  would  be  subject  to  the 
punishment  prescribed  in  said  statute. 

"However,  you  will  notice  that  this  stat- 
ute does  not  make  It  an  offense  for  a  person 
or  persons  to  fish  within  such  an  indosure, 
even  without  the  consent  of  the  ownw  or  pro- 
prietor of  eamew" 

Denman,  Franklin  &  McGown,  Searcy  & 
Browne,  and  Beasly  &  Beasly,  amM  cnrite. 

Did  the  act  of  the  Legislature  adcqvtlng 
the  Criminal  Code  and  Code  of  Criminal  Pro- 
cedure, enacted.the  11th  day  of  March,  19U, 
repeal  the  act  of  1899  and  the  acta  amuida- 
tory  thereof,  punishing  hunting  In  pastures 
with  firearms,  etc.? 

We  are  of  opinion  that  it  did  not,  and  will 
state  succinctly  the  reasons  upon  which  we 
base  our  conclusion: 

Said  hunting  act,  having  been  once  validly 
enacted,  must  be  held  to  be  still  In  force 
unless  a  legislative  intent  to  repeal  it  can 
be  pointed  out  We  admit  that  such  a  leg- 
islative intent  need  not  necessarily  be  mani- 
fested by  express  repealing  words,  but  may 
be  deduced  or  found  by  the  court  to  exist 
from  cogent  circumstances;  but  such  intent 
must  nevertheless  have  existed  in  the  leg- 
islative mind,  and  the  court  mmt  find  it  to 
have  existed  eitJier  by  empress  repealing 
words  used  by  the  Le^lature,  or  by  such 
circumstances  as  clearly  evidenced  such  in- 
tent to  have  existed  in  the  legislative  nUnd. 
It  will  not  be  contended  that  there  Is  in 
said  Penal  Code,  adopted  in  1911,  or  in  any 
other  act  of  the  Legislature,  any  language 
expressly  repealing  said  hunting  act,  there- 
fore we  wUl  not  discuss  the  Question  of  ex- 
press repeals;  bat  it  is  contended  that  the 
drcumstances  under  which  the  Code  was 
adopted,  taken  in  connection  with  some  lan- 
guage of  the  Code,  and  especially  section  4 
of  the  Code  In  these  words,  "Nothing  in  this 
act  shall  be  construed  or  held  to  repeal,  or 
In  any  wise  to  affect,  the  validity  of  any 
law  or  act  passed  by  this  Legislature  in  its 
regular  session,"  evidences  a  legislative  in- 
tent to  repeal  any  and  all  laws  not  included 
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in  the  Code,  and  therefore  the  hunting  act 
under  discussion.  This  leads  ns  to  examine 
carefully  the  drcumstances  surrounding  the 
enacting  of  the  bill  adopting  this  Code,  In 
order  to  determine  whether  such  circum- 
stances evidence  such  legialative  intmt,  tor 
if  they  do  not  evidence  su^  intent  the  law 
cannot  be  held  to  have  been  repealed. 

In  order  to  prevent  confusion  and  to  in- 
sure precision  of  thought,  we  will  state  here 
that  the  legiglattve  intent  that  we  are  seek- 
ing for,  and  must  And  in  order  to  hold  this 
law  repealed,  Is  not  that  of  the  Legislature 
appointing  the  commission,  but  of  the  Legis- 
lature which  enacted  the  bill  embodying  the 
provisions  of  the  Code  of  1911 ;  that  Is,  the 
Legislature  of  1911. 

It  may  be  that  an  examination  of  the 
terms  of  the  act  of  the  Legislature  appoint- 
ing the  commission  would  have  some  bear- 
ing or  throw  some  light  upon  the  intent  of 
the  Legislature  of  1911  adopting  the  Code; 
but  In  the  ultimate  analysis  It  Is  the  intent 
of  the  Legislature  of  1911  adopting  the  Code, 
and  of  that  Legislature  only,  which  must  be 
found  to  exist  In  order  to  hold  said  hunting 
act  repealed.  Therefore,  if  the  act  of  the 
Legislature  appointing  the  commission  had 
expressly  provided  that  the  Code,  when  pre- 
pared by  it,  should  or  should  not  be  the  sole 
law  of  the  land,  such  provision  would  not 
have  been  binding  upon  the  snhsequent  Leg- 
islature of  1011  when,  It  came  to  adopt  the 
Code  into  law,  and  we  would  again  have 
been  brought  to  the  proposition  above  stat- 
ed—that in  order  to  hold  said  act  repealed 
we  must  find  an  intent  on  the  part  of  the 
Legislature  of  1911  to  r^eal  said  act 

The  drcumstances  from  which  a  tegiala- 
ttoe  intent  to  repeal  a  law  may  be  deduced 
an  BO  varied  tHat  It  Is  Impracticable  to  atate 
any  gaoetal  prindi^e  which  would  control 
every  case.  Bach  case  must  be  made  the 
subject  of  a  special  examination  of  its  glv- 
ea  fiicts,  to  determine  whether  auch  intent 
existed  in  the  ndnd  ot  the  Legislature  in 
Bodi  case ;  therefore  matb  confaslon  and  in- 
accuracy of  thought  and  consequent  illogical 
deduction  may  be  brought  about  by  under- 
taking to  rule  a  gimi  case  bj  other  caaea. 
Sodi  otlier  cases  can  only  be  looked  to  in 
order  to  detennine  the  process  ot  reasoning 
wbich  legal  minds  have  fallowed  in  suCh  in- 
vestlgatlons ;  but,  tttBt  all  has  bem  said 
and  read,  the  court,  looking  for  the  legiela- 
Hve  intent  in  tbe  case  under  eon^deration, 
can  only  use  the  decisions  of  otber  courts 
as  general  guides,  and  not  as  of  binding 
force,  for  rules  of  construction  are  not  rules 
of  law,  binding  upon  the  courts,  but  are  mere 
aids  to  assist  the  court  in  determining  the 
intent.  If  the  court  Is  of  opinion  that  such 
rules  iMd  them  right  in  the  particular  case, 
they  are  at  liberty  to  follow  them;  If  not. 
It  is  thdr  duty  to  override  them  and  find 
the  true  1^1  intent 
What  are  the  drcumstances  surrounding 


tl}e  enactment  of  the  Code  of  ISllT  For  we 
may  read  this  law  in  the  lls^t  of  the  dream- 
stances  under  which  it  was  enacted,  and  un- 
der that  light  we  must  aeardi  fOr  the  intent 
of  the  Leffialatwre  ot  1911,  in  ordw  to  deter- 
mine whether  the  hunting  law  of  1890  liaa 
been  repealed. 

It  will  be  obaerved  that  the  acts  of  tbe 
L^slature  adopting  and  ctmstltutlng  the 
Codes  of  1807,  1879,  and  1885  each  contain 
a  repealing  clause  expretalj/  repwUng  all 
acts  of  previous  Legislatuns  not  included  In 
such  Codes,  wltta  the  exception  of  the  acts  of 
certain  sp^fled  Legislatures,  and  it  will  be 
observed  that  the  language  of  each  of  said 
three  repealing  clauses  is  practically  the 
same,  showing  that  It  was  the  Intentton  of 
the  Legislature  In  each  lustance  to  genoally 
repeal  all  omitted  laws. 

Now,  if  the  Legislature  of  1911,  In  adopt* 
ing  the  Code  of  that  year,  had  had  the  in- 
tention to  repeal  all  omitted  laws,  as  the 
previous  L^islatures  had.  It  would  have 
been  In  due  course  and  perfectly  natural  for 
them  to  have  used  the  same  language  the 
previous  Legislatures  had  used  in  order  to 
effect  the  intent  of  repealing  all  omitted  laws. 
There  could  be  no  doubt  about  the  meaning 
of  the  language  used  by  said  three  previous 
L^lslatures.  The  language  of  said  rqwal- 
ing  clause  In  the  Acts  of  1895  was  In  the 
following  words:  "Sea  3.  Be  it  furthra  &L' 
acted,  etc.,  ♦  •  •  that  all  penal  laws 
and  all  laws  rdatlng  to  criminal  procedure 
In  this  state,  that  are  not  embraced  In  this 
act  and  that  were  not  enacted  by  the  Twea- 
ty-Thlrd  L^lslature,  and  have  not  been  m- 
acted  during  the  present  session  of  this  Lei^ 
islatnre,  be,  and  tfie  same  are  faerdiy,  re- 
pealed.** And  Um  lai^Euage  of  the  r^>eaUng 
clause  In  the  two  previous  Codes  was  equal- 
ly express  and  explicit. 

Now,  whoi  the  Leglalatare  of  iSll  came 
to  consider  the  r^nallng  danae.  It  did  not 
adopt  the  language  used  by  the  three  prevl- 
ous  Leglslaturea,  expressly  repealing  all  omit- 
ted laws,  but  entirely  omitted  any  repealing 
language,  and  in  the  language  quoted  abof* 
said:  "Nothing  in  this  act  ahall  be  construed 
or  held  to  repeal  or  In  any  wise  affect  the 
validity  of  any  law  or  act  passed  1^  this 
legislature  in  its  regular  session."  It  wHl 
be  noted  that  there  are  no  words  lien  ex- 
pressly repealing  any  omitted  law.  No  ref- 
erence la  made  to  omitted  laws,  and  the  fact 
tliat  the  Leglslatnn  omitted  to  use  language 
ewpreaely  repeaUng  omitted  laws,  as  tbe  pre- 
vious L^talatures  bad  done.  Is  a  strong  cir- 
cumstance Indicating  that  it  did  not  have  the 
same  Intent  In  reference  to  omitted  laws  as 
had  former  Leglslaturea  It  was  competent 
for  the  Legislature  to  decline  to  pass  on  the 
question  of  whether  they  would  repeal  all 
omitted  laws,  and  It  la  reasonable  that  they 
should  have  declined  to  repeal  them,  because 
they  may  not  have  known  just  what  had 
been  omitted,  and  it  must  be  taken  for  grant- 
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ed  tbat  the  LeglBlatnre  knew  tbat  confusion 
bad  renilted  in  reference  to  merely  omitted 
laws  bjxeamaot  tbe  strong  repealing  clauses 
iB  the  preTlons  Godea,  therefore  the  Legisla- 
ture exercised  its  legal  il^t  and  power  to  de- 
cline to  express  itself  apcm  omitted  laws,  lear- 
Ing  to  the  conlrts  tbe  question  of  construction 
as  to  what  laws  were  repealed  or  modified,  and 
what  laws  were  not  repealed  or  modified,  by 
the  Code:  and  it  most  be  admitted  that,  wlth- 
oot  the  Legislature  lutog  any  repealing  lan- 
guage In  tbe  Code,  previous  laws  might  be 
repealed  by  the  provisions  of  the  Code,  or 
might  be  modified  by  its  provisions  under 
well-settled  rules  of  constmctlon — 1.  e.,  a  pre- 
vious criminal  law  would  be  repealed  if  the 
Code  contained  another  law  on  the  subject 
completely  deaUnff  with  and  dlqwslng  of  the 
subjeet-matter^  for  tlie  presumption  would  be 
that  the  Legislature,  having  completely  dealt 
witli  the  subject  In  the  Go4e.  Intended  to 
repeal  any  parlous  law  <m  the  subject^  uid 
if  a  provision  of  the  Code  dealt  partially 
with  the  subject-matter  of  the  previous  crim- 
inal statute,  but  not  oomjAetely,  sudi  latter 
provision  of  tbe  Code  might  be  held  to  qual- 
ify or  modify  or  amend  the  previous  law  on 
the  subject,  and  other  instances  too  numer- 
ous to  moitton  win  suggest  themselves  to 
tbe  legal  mind.  Doubtless  some  would  sug- 
gest that  it  vrould  have  been  better  for  the 
L^lslatoree  to  have  said  whether  they  in- 
tended to  repesl  previous  laws  or  not  Our 
answer  to  this  is  diat  vre  axe  not  discussing 
that  question.  That  was  a  matter  for  the 
Ijeglalature  to  determine:  It  Is  only  per- 
tinent to  this  discussion  to  say  that  the  Leg- 
islature had  the  power  and  the  right  to  de- 
termine for  itself  whether  It  would  under- 
take to  relieve  the  courts  of  the  dlfllculties 
of  construction  as  to  what  previous  laws  had 
been  rQ)eaIed  or  modified  by  Implication, 
and  it  decided  not  to  relieve  the  courts,  but 
to  leave  such  matters  to  them  by  refraining 
from  the  use  of  any  language  wbicb  can  be 
construed  as  a  repealing  clause  afTectlng 
omitted  laws.  But  why  did  tbe  Legislature 
use  tbe  language  which  is  contended  by  some 
as  being  equivalent  to  a  repealing  clause,  to 
wit:  "Nothing  in  this  act  shall  be  construed 
or  held  to  lepeei  or  In  any  wise  to  affect 
the  validity  of  any  law  or  act  passed  by 
this  Legislature  In  its  regular  session."  We 
confidently  assert  that  this  language  was  not 
Intended  In  any  sense  as  a  repealing  clause, 
but  tbat  it  was  Intended  for  and  is  perfectly 
effective  to  accomplish  an  entirely  different 
result,  and,  being  intended  to  accomplish  a 
different  result,  cannot  be  construed  into  a 
repealing  clause  by  Implication.  We  contend 
that  the  Legislature,  having  exprestty  ds- 
climed  to  adopt  the  repealing  clauses  of 
former  Codes,  passed  over  the  question  of 
repeal,  and  lett  that  matter  to  construction 
as  above  Indicated,  and  that  they  todk  up 
tm  Mitlrely  difEerent  subject,  and  for  an  cn- 
ttreiy  dUteent  purpose  meA  ths  language 


Just  above  quoted,  and  we  will  now  call  the 
court's  attention  specially  to  this  language 
and  Its  proper  place  and  classification  in 
the  legal  history  of  the  state. 

In  the  case  of  Gain  v.  Stat^  20  Tex.  868, 
to  which  we  refer*  the  court.  In  discussing 
the  question  as  to  whether  a  provision  of  a 
Oode  adopted- at  a  given  session  repealed 
the  provisions  of  a  criminal  act  adopted  at 
the  same  session  on  a  previous  day,  said: 
"Tbe  rule  is  that  in  the  construction  of  acts 
of  the  same  session  the  whole  must  be  taken 
and  construed  as  one  act,  and  to  make  a  later 
provision  r^>eal  a  former  there  must  be  an 
express  repeal  or  an  irreconcilable  repug- 
nancy betwe^  ttum,  and  then  the  lattef 
will  control.'* 

XJoObt  tbe  role  thus  annoimcsdt  if  the  pio- 
vlsion  of  the  Code  adopted  toward  tbe  latter 
part  of  the  sesdon  of  tbe  Legislature  should 
conflict  with  a  criminal  law  passed  by  flie 
Legislature  at  the  same  session  on  a  previoos 
day,  the  provision  of  the  Code  would  repeal 
the  tomcuae  law.  Thus  It  had  been  heU  by 
the  Supreme  Court  in  said  case  in  an  opin- 
i<m  1^  Mr.  Justice  Wheeler,  and  no  doubt  the 
mlo  thna  announced  is  sound. 

Again,  if  a  provision  of  the  Code  adopted 
at  the  latter  part  of  a  sessUm  of  a  Legis- 
lature should  not  be  wholly  Inconsistent  with 
any  act  of  that  Leglslatore^  so  as  to  r^;>eal 
it,  its  language  would  have  to  be  construed 
In  connection  with  the  act  of  the  Legislature 
one  modifying  the  other-,  and  by  construc- 
tion the  court  would  be  forced  to  determine 
the  true  intent  of  the  Legtslatore  as  thus  ex- 
pressed in  Its  different  acts  at  the  same  ses- 
sion rating  to  the  same  subject  But  the 
L^slature  of  1911  did  not  Intend  that  the 
rule  laid  down  in  the  Gain  Case  sbould  apidy 
in  construing  the  Code,  when  any  of  its 
provisions  should  come  into  direct  or  partial 
conflict  with  the  acts  passed  by  the  Legis- 
lature of  1911,  in  Its  regular  session;  but 
they  expressly  provided  tbat  nothing  in  the 
Code  should  be  construed  by  the  courts  or 
held  by  them  either  to  repeal  or  to  in  any 
way  affect  the  validity  of  any  act  of  the 
L^slature  of  1911  passed  at  Its  regular  ses- 
sion. The  Legislature  thus  reversed  tbe  rule 
of  construction  In  the  Gain  Case,  and  laid 
down  the  rule  that  the  acts  of  the  Legisla- 
ture of  1911  passed  at  its  regular  sesslfm 
sbould  not  In  any  case  be  r^)ealed  or  affect- 
ed by  any  provision  of  the  Code.  Therefore, 
under  this  new  rule  of  construction  laid 
down  for  this  particular  Code  and  the  acts 
of  1911  at  the  regular  session,  an  act  of  the 
Legislatare  of  1911  passed  before  the  adop- 
tion of  the  Code  would  take  precedence  over 
a  provision  of  the  Oode  tbat  might  be  wholly 
inconsistent  with  it  Therefore  it  Is  clear 
that  section  4  above  quoted  is  a  rule  of  con- 
struction merely,  and  sets  aside  the  rule  in 
the  Gain  Case  as  to  said  Code  and  the  acte 
of  the  regular  sesskm  of  tbe  Legislature  of 
lAU;  and»  havliif  ttiat  •pedfle  object  and 
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that  speed flc  application,  It  woald  be  wholly 
Illogical  and  unwarrantable  to  treat  It  aa  a 
repealing  clause,  destroying  the  validity  of 
acts  of  previous  Legislatures  whlcb  were  not 
Included  either  In  the  Code  thus  being  adopt- 
ed or  in  the  act  of  the  Legislature  of  1911. 
To  treat  it  as  such  repealing  clause  would 
be  creating  an  Intent  for  the  Legislature 
which  It  did  not  have,  would  be  applying  a 
statute  having  a  plain,  simple  object  in  view 
to  an  object  wholly  foreign  to  the  mind  of 
the  legislature  in  its  enactment,  would  be 
a  striking  down  by  the  courts  of  important 
laws  which  the  Legislature  had  not  seen  fit 
to  strike  down,  and  which  It  only  has  the 
lawful  right  to  do. 

Again,  the  L^slature,  in  the  use  of  the 
language  In  said  section  4  of  the  Code  of 
1911,  expressly  says  that  nothing  In  the 
Code  shall  be  constmed  or  held  to  T^»eal  or 
In  any  wise  affect  the  validity  of  any  law  or 
act  passed  by  that  Legislature.  It  has  thus 
declared  a  specific  Intent  that  nothing  in  the 
Code,  DO  laivnage  thoeln  contained,  shall  be 
80  applied  or  constmed  by  the  courtB  aa  to 
repeal  or  aflMt  any  act  of  that  L^^tore; 
that  la,  the  Leglslatnn  of  1911  This  e*- 
pr€B$ed  Meat  mnat  be  glveii  tffeet  Then 
how  can  it  be  held  that  the  act  of  the  Legis- 
lature paaaed  on  ttw  same  day  the  Gode 
was  adtqtted,  amending  mid  hnntliv  law  of 
188^  was  In  effect  r^ealed  or  prevented 
from  taking  any  effect  or  modified  by  any- 
thing in  the  Coder  How  can  It  be  held  that 
said  provlal«m  of  the  Code,  wUdi  ezpreaaly 
gives  to  all  acts  of  the  Legislature  of  1911 
precedence  over  the  Code,  effected  a  repeal 
or  prevCTted  the  taking  effect  of  aald  act  of 
the  Legtolatore  of  1911,  passed  on  the  same 
day,  amending  and  applying  to  new  counties 
said  hunting  law?  It  would  seem  that  such 
a  contention  Is  a  legal  Impossibility.  If  a 
provision  of  the  Code  should  be  found  incon- 
sistent with  said  act  amending  the  bunting 
law,  passed  the  same  day  the  Code  was  pass- 
ed, It  is  clear  that  said  section  4  of  the 
Code  shows  a  legislative  Intent  that  said 
amending  law  shall  take  precedence. 

We  submit  that  we  have  demonstrated  that 
there  Is  no  intent  of  the  Legislature  express- 
ed or  dedudble  by  fair  construction  to  re- 
peal any  omitted  law,  and  especially  said 
hunting  act  of  1399;  but  we  contend  that 
there  is  found  In  the  act  of  the  Legislature 
of  1911  an  expressed  intent  that  said  hunt- 
ing act  shall  continue  in  full  force  and  effect, 
for  this:  That  said  provision  of  the  Code 
shows  that  the  act  of  the  Legislature  of 
1911  at  Its  regular  session  shall  have  pre- 
cedence over  any  provision  of  the  Code,  and 
that  the  Legislature  thereby  expressed  an 
Intent  that  any  other  law  it  passed  at  that 
session  should  take  effect  as  fully  and  com- 
pletely as  If  the  Code  had  not  been  enacted, 
and  that  by  passing  said  act  amending  the 
bunting  act  of  1899  on  the  same  day  the 
Code  was  passed  was  evldoioed  an  unmla- 


takable  intent  on  the  part  of  the  Legislature 
that  the  hunting  act,  with  ail  its  anoend- 
ments,  should  continue  In  effect  notwith- 
standing the  Code  or  any  of  Its  provistons. 
We  have  thus  an  expressed  Ment  of  the 
Legislature  that  the  hunting  act  should  con- 
tinue In  effect,  for  this  amending  act  must 
be  read  together  with  the  Code,  giving  Its 
provisions  precedence  over  the  Gode  under 
the  legislative  rule  of  construction  laid  down 
above,  and  when  it  Is  so  read  the  legislative 
Intent  that  the  hunting  act  shall  continue  in 
effect  is  expressed,  and  not  left  to  construc- 
tion or  implication. 

In  conclusion,  we  Teqtectfully  submit  that 
the  mere  omission  from  the  Code  of  previous 
laws  does  not  necessarily  repeal  or  modify 
them;  but  whether  they  are  repealed  or  mod- 
ified must  be  left  by  the  Legislature  to  be 
worked  out  by  the  courts  under  the  ordinary 
rule  of  construction,  and  that,  there  being 
nothing  In  the  Code  dealing  with  the  sub- 
ject-matter of  said  hunting  law  of  1899,  it 
could  not  be  constmed  to  have  been  repealed, 
and  that  by  reason  of  said  amendment  of 
said  hunting  law  of  1899  the  legislative  te- 
tent  that  it  should  continue  in  force  was 
placed  beyond  question. 

We  consider  the  above  argument  as  con- 
clusive of  the  question,  but  in  cloeing  we 
wish  to  remark  that  it  is  evident  that  the 
provisions  of  chapter  1  of  title  1  of  the 
Code  were  not  Intended  as  repealing  clauses, 
for  tb^  all  had  other  and  distinct  purposes, 
and  in  the  original  Codes  they  were  not  so 
treated,  because  there  woe  tujjiNm  repealing 
clauses  as  above  Indicated. 

We  submit  the  following  authorities  as 
bearing  more  or  less  on  the  principles  usiul- 
ly  applied  In  determining  such  cases,  but  not 
claiming  that  they  are  directly  in  point  In 
this  particular  case  for  the  reasons  above 
discussed:  State  r.  Cunningham,  72  N.  C 
476;  State  r.  Burgess,  101  Tex.  S24,  109  S. 
W.  922;  Commonwealth  v.  Grlnstead.  108 
Ky.  59,  55  S.  W.  723;  Conley  v.  Common- 
wealth, 98  Ky.  125,  32  8.  W.  287;  Wetzell 
V.  City  of  Paducah  (O.  C.)  117  Fed.  647; 
Bird  V.  Sellers.  122  Mo.  23,  26  S.  W.  668: 
Hubbard  v.  Gates.  228  Mo.  610,  129  S.  W. 
4 ;  Clark  v.  State.  171  lud.  104,  84  N.  E.  981. 
16  Ann.  Cas.  1229;  Hammer  v.  State,  173 
Ind.  199.  88  N.  B.  860,  24  L.  B.  A.  (N.  S.) 
795,  140  Am.  St  Rep.  248,  21  Ann.  Cas. 
1034. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  hunting  in  inclosed  lands 
of  another,  said  iuclosure  being  posted  and 
containing  more  then  2,000  acres.  Appellant 
admitted  that  the  pasture  was  Incloeed,  post- 
ed, and  contained  more  than  2,000  acres  of 
land  in  the  Inclosure;  his  whole  cont^tttm 
being  that  no  law  of  this  state  made  it  u 
offense  to  hunt  in  such  an  indosure; 

[1]  His  first  contention  is  that  the  act  oC 
the  Legislature  of  1899  repealed  article  80t 
of  the  Penal  Code  (Acts  of  ISBQ,  ud  thit 
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the  Act  of  the  L^rislatare  of  1903  repealed 
the  act  of  1898.  By  reference  to  the  acts  It 
wUl  be  seen  that  article  804  of  the  Code  of 
1886  did  not  apply  to  indosares  of  2,000 
acres  or  more  (article  805).  The*  act  of  1899 
spedflcally  states  in  section  4  that  It  does 
not  repeal  articles  804  and  800  of  the  Code 
of  1895,  and  section  2  of  the  act  of  1003 
spedflcally  provides  that  It  does  not  apply 
to  Inclosores  containing  2,000  acres  or  more. 
So  the  first  contention  cannot  be  sustained, 
and  we  find  that  the  laws  of  this  state  In 
1903  provided  that  one  who  shall  hunt  with- 
in the  Inclosed  lands  of  another,  containing 
less  than  2,000  acres,  without  the  consent 
-of  the  owner,  shall  be  punished  by  a  fine  not 
less  than  flO  nor  more  than  $100,  while  one 
who  shall  hunt  within  the  Inclosed  lauds  of 
another,  containing  more  than  2,000  acres, 
without  the  consent  of  the  owner,  which 
land  has  been  posted,  shall  be  punished  by 
s  fine  not  exceeding  $200;  the  distinction  In 
the  two  acta  being  that  In  Indosed  lands 
-of  leas  than  2,000  acres  the  lands  need  not 
be  posted,  while  In  Inclmores  of  2,000  acres 
m  man,  at  each  entrance,  the  owner  most 
coBapiciuHUly  notU^  the  public  that  It  Is 
-poated"— -tiie  pnnlidiment  varytaig.  This  Is 
«  Vtop^  diBtlnctlon  and  classiflcattonf  and 
Sfdtber  act  repealed  the  other. 

Tbe  ottier  question  raised  may  be  said  to 
be  one  of  more  dtfllcQlty.  In  1908  (Acts  1909, 
c  710  1^  Legtalatore  provided  for  a  codl* 
flcatlon  of  tbe  laws;  bvt  no  one,  we  think, 
can  contend  that  the  Le^latnre  conferred 
on  this  codifying  board  or  conmilBslon  pow- 
«r  or  aattiorlty  to  enact  or  repeal  any  law, 
and  it  did  not  attempt  to  do  sa  The  only 
•question  In  this  case  Is  whether  the  Legis- 
lature, In  adopting  the  report  of  this  codi- 
fying board  or  commission,  did  repeal  any 
law  theretofore  legally  adopted  by  tbe  Leg- 
islature. The  codifying  commission  brought 
forward  in  the  Code  arranged  by  them  the 
act  of  1903,  and  numbered  It  article  1255, 
and  entirely  omitted  from  this  Code,  so  pre- 
pared, the  act  of  the  Legislature  of  1899^ 
which  applied  to  Incloeures  containing  2,000 
acres  or  more.  In  1911  the  Legislature  en- 
acted this  Code  by  bill,  providing: 

"Section  1.  That  the  following  titles,  chap- 
ters and  articles  shall  hereafter  constitute 
the  Penal  Code  of  the  state  of  Texas." 

*'Sec  4.  Nothing  in  this  act  shall  be  con- 
■trued  or  held  to  repeal,  or  in  any  wise  af- 
fect, the  validity  of  any. law  or  act  passed 
by  this  Legislature  In  its  regular  session." 

Thus  It  Is  seen  that  the  laws  passed  by  the 
Legislature  assembling  In  January,  1911, 
were  spedflcally  exempted  from  repeal,  but 
no  other  acts  were  so  specifically  exempted. 
The  act  pnnlshlng  hunting  or  fishing  on  the 
Inclosed  posted  lands  of  another,  contain- 
ing 2,000  acres  or  more,  was  passed  In  1899, 
and  the  Code  pr^red  by  the  codlfiers  and 
adopted  by  tbe  L^ialatore  In  1811  did  not 
In  any  provision  thereof  deal  with  hunting 
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on  inclosed  lands  of,  another  of  2,000  acres 
:  or  more.  The  Code  or  bill  as  enacted  did 
not  specifically  repeal  this  law;  but  It  did 
provide  that  the  "titles,  chapters,  and  arti- 
cles shall  hereafter  constitute  the  Penal 
Code."  Thus  It  Is  seen  that,  If  the  act  of  1888 
is  repealed.  It  Is  repealed  by  Implication,  and 
by  no  specific  provIsl(m  of  the  Code  or  act  ot 
the  Legislature;  No  one  bad  tile  antborlty  to 
repeal,  except  the  leclBlattve  body  ct  this 
state. 

[2, 8]  In  that  excellent  work.  Cyclopedia 
of  Law,  vol.  3^  page  1071,  It  Is  said:  "A  L^- 
Islature  may  express  its  will  In  any  form — 
afl^rmatlve  or  negative — that  It  pleases,  so 
long  as  it  does  not  transgress  constitutional 
prohibitions.  It  Is  under  no  obligation  to 
use  words  of  express  repeal.  But  the  repeal 
of  statutes  by  implication  is  not  fiivored  by 
the  courts.  The  presumption  is  always 
against  the  Intentloa  to  repeal  wbm  express 
terms  are  not  used.  To  Justify  the  presump- 
tion ot  an  intention  to  repeal  one  statnte  by 
another,  dther  the  two  statutes  moat  be  Ir- 
.reooncllable,  or  tiie  Intent  to  dtect  a  repeal 
must  be  otberwlae  clearly  expressed.  It  fol- 
lows that,  where  tbe  intention  not  to  r^^eal 
is  apparent  or  manifest  from  an  act,  there 
la  no  room  for  repeal  by  InqAlcatlon,  or  tbe 
appllcattoq  of  rules  regarding  Im^ed  repeal" 
— dtlng  authorities  from  Alabama,  Califor- 
nia, Colorado,  Georgia,  IlUnol^  Indiana,  Iowa, 
Kentucky,  Louisiana,  Massadmsetts,  Mich- 
igan, Mississippi,  Missouri,  Nebraska,  New 
Jers^,  New  York,  North  Caroltaia,  Pennsyl- 
vania, Tennessee,  Vlrgtaiia,  Washington,  Wis- 
consin, and  othw  states,  showing  that  the 
great  weight  of  antborlty  favors  the  rule  as 
thus  announced. 

[4-7]  In  American  &  English  Encyclopedia 
of  Law,  voL  26,  p.  717  et  seq.,  it  is  said: 
"An  express  repeal  of  a  statnte  may  be  ac- 
complished, as  the  term  Implies,  only  by  pos- 
itive enactmrat  Therefore  a  redtal  in  the 
titie  of  an  act  that  its  purpose  is  to  repeal 
a  previous  act  Is  not  of  itself  suffldent  for 
that  purpose,  because  the  title  is  not  an  oper- 
ative part  of  the  act  There  must  be  a  re- 
pealing clause  in  the  body  of  the  statnte. 
But,  inasmuch  as  the  question  of  repeal  Is 
always  one  of  legislative  Intent,  an  express 
declaration  that  a  particular  statute  Is  re- 
pealed will  not  be  givoi  effect  where  It  Is  ap- 
parent that  the  Legislature  did  not  so  Intend. 
Where  an  act  Is  passed  covering  the  whole 
of  a  particular  subject  or  field  of  legislation, 
it  Is  customary  to  Insert  a  general  clause  re- 
pealing 'all  acts  or  parts  of  acts  Inconsistent 
therewith,'  and  such  a  clause  is  effective  in 
repealing  Inconsistent  enactments.  In  the 
absence  of  any  constitutional  prohibition 
against  such  method  of  repeal;  but  the  re- 
peal extends  only  to  those  acts  on  the  same 
subject,  or  parts  of  such  acts,  clearly  Incon- 
sistent and  irreconcilable  with  the  provisions 
of  tbe  repealing  act,  and  only  to  the  extant 
of  the  conflicting  provisions.   ▲  statute  la 
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repealed  by  Impllcatloo  whoever  It  becomes 
apparent  from  subsequent  l^lalatlon  that 
tbe  Legislature  does  not  Intend  the  earllo' 
act  to  remain  In  force,  and  the  conrerse  of 
this  proposition  is  that  no  statute  will  oper- 
ate as,  an  implied  repeal  of  an  earlier  stat- 
ute^ If  It  appears  that  the  Legislature  did 
not  intend  It  so  to  operate.  Though  repeal 
by  Implication  is  not  favored,  it  necessarily 
results  in  any  case  of  repugnancy  or  incon- 
sistency between  two  successive  statutes,  or 
in  any  case  wh«-e  the  Intention  of  the  Leg- 
islature is  manifest  that  a  later  statute 
should  supersede  an  earlier  one.  Repeals 
by  implication  are  not  favored,  and  will  not 
be  Indulged,  unless  it  is  manifest  tliat  the 
Legislature  so  intended.  As  laws  are  pre- 
sumed to  be  passed  with  d^beratlon  and 
with  full  knowledge  of  all  existing  laws  on 
the  subject,  it  is  but  reasonable  to  couclude 
that  in  passing  a  statute  it  was  not  intended 
to  Interfere  with  or  abrogate  any  former 
law  relating  to  the  same  matter,  unless  the 
later  act  Is  either  repugnant  to  the  earlier 
one,  or  fully  embraces  the  subject-matter, 
thereof,  or  unless  the  reason  for  the  earlier 
act  is  beyond  peradventure  removed"— ddng 
authorities  from  almost  every  state  In  tbe 
Union. 

[S]  There  being  in  tbe  Code  of  }9U  no  ex- 
press repeal  of  the  act  of  the  L^lslature  of 
1890f  and  no  provision  of  the  Code  of  1811 
dealing  with  the  subject  of  the  act  of  the 
Legislature  of  1899,  we  are  of  the  opinion 
that  the  act  of  the  Legislature,  adopting  the 
codification  of  the  laws  as  prepared  by  the 
commission,  did  not  repeal  the  act  of  1899, 
and  It  is  still  in  full  force  and  effect.  Had 
tbe  act  of  the  L^rlilature  In  adopting  the 
codlflcatlott  contained  an  express  repealing 
dans^  or  had  the  Code  aa  ttvaa  adopted 
dealt  with  the  subject  <tf  bunting  In  Indo- 
sures  containing  2,000  acres  or  more,  a  more 
dlflicnlt  question  might  have  been  presented. 
But  aa  tlie  Code  prepared  by  tbe  codfflers 
does  not  deal  with  this  subject,  and  there  Is 
no  express  repealing  clause  contained  in  tbe 
act  ad(q>tlng  this  Code,  we  are  of  tbe  opinion 
that  the  act  of  1889,  pnniahlng  perscms  for 
bunting  in  the  inclosed  posted  lands  of 
another,  containing  2,000  acres  or  more,  has 
not  beax  repealed,  and  the  act  of  1889  is  in 
full  fbrce  and  effect  and,  being  at  this  opin- 
ion, tlie  Judgment  is  affirmed. 

Exc^Ient  briefs  luve  been  filed  in  this  case 
by  Dounan,  Franklin  ft  BIcCtown  and  Searcy 
&  Browne,  and  they  bare  been  of  v^  ma- 
terial aid  to  us,  and  they  will  be  puUiahed 
in  connection  with  this  opinion. 


Kx  parte  FINNEY, 
^urt  of  Criminal  ^^^^  <^  Texas.  April  80, 

BaiMI  4S*)— Right  to  Bail— Houicide. 

where  relator  went  to  tbe  place  of  the  hom- 
icide to  make  trouble,  and  there  shot  deceased 


while  she  was  mdeavoring  to  get  Um  to  Icav* 
the  premlsei.  not  accidentally, .  as  be  ffr'iMtd, 
bat  intentionany,  he  waa  not  entitled  to  baiL 

[Ed.  Noter-For  other  cases,  see  Ball,  Cent. 
Dig.  K  1»»-164;  Dec.  D^TMS.*) 

Appeal  from  District  Court,  Kaufman 
County;  F.  U  Hawkins,  Judge 

Habeas  ooxpos  by  John  Finney  for  baO. 
From  an  ord»  denying  ball,  and  d'sml^iJlPC 
the  writ,  relator  appeals.  Affirmed. 

O.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  relator  had  an 
examining  trial,  and  was  remanded  to  tbe 
custody  of  the  sheriff;  the  court  holding  that 
no  ball  ahoold  be  allowed.  He  sued  out  a 
writ  of  habeas  corpus  before  Hon.  F.  L. 
Hawkins,  Judge  of  the  Fortieth  Judicial  Dis- 
trict, and  the  evidence  adduced  on  the  exam- 
ining trial  was  submitted  as  a  statement  of 
the  evidence  in  the  case.  Upon  a  hearing  ha 
was  refused  ball,  from  which  order  be  pros^ 
cutes  this  appeal  to  this  court 
'  The  evidence  would  show  that  relator  and 
May  Nelson,  deceased,  had  been  sweethearts, 
and  that  "the  course  of  true  love  did  not  ran 
smoothly,"  and  they  had  quarreled.  Deceas- 
ed was  a  teacher  in  the  public  schools  at 
Terrell,  and  relator,  prior  to  this  bomidd^ 
resided  in  said  town  and  bore  a  good  r^m- 
tatioQ  for  being  a  peaceable  and  law-alddU 
lug  citizen.  On  the  day  of  the  homicide  de> 
ceased  waa  escorted  to  church  by  another 
colored  man.  When  relator  witnessed  this, 
be  remarked  he  was  going  up  to  the  Nelson 
home  "and  raise  hell."  That  afternoon  de- 
ceased and  the  colored  man  who  escorted  her 
to  church,  In  company  with  others,  were  In 
a  room  at  the  Nelson  home  conversing,  when 
relator  appeared  on  tbe  scena  He  asked 
Walter  Johnson,  who  was  seated  on  the 
piano  stool,  and  who  had  escorted  deceased 
to  church,  if  he  would  not  abake  bands  wltb 
him.  When  Johnson  offered  to  shake  hands, 
relator  caught  bold  of  bis  hand  and  Jerked 
him  off  the  piano  stooL  Deceased  then  re- 
quested relator  to  leave  the  premises.  He 
started  out  through  the  house,  deceased  fol- 
lowing him.  Tbe  state's  teetimoDy  would 
show  that,  without  Just  cause  or  provocation, 
relator  shot  deceased  twice,  InflictlDg  fatal 
wounds;  that  witnesses  thai  undertook  to 
take  his  pistol  from  him,  wh&i  he  fired  Ills 
pistol  twice  more,  but  inflicted  no  tarCher 
wound. 

Relator  ran  from  tbe  house,  and  stated  to 
his  mother,  Anna  Finney,  "that  they  all 
Jumped  on  him,  and  was  figbtli^  me,  and 
Biay  (deceased)  was  shot  accidentally."  The 
nature  of  the  wounds  received  by  deceased, 
their  range,  and  the  whole  facts  and  drcom- 
stances  in  the  case,  would  show  that  it  was 
no  accidental  shooting;  and  under  the  evi- 
dence adduced  on  this  hearing  we  do  not 
think  the  court  erred  in  xetnetag  relator 
bond. 

Judgmeat  affirmed. 
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HALBY  T.  81Am 
{Court  of  Oriminal  ^  Texas.  April  10» 

1.  CBiuinAL  Law  (f  1111*)— Bujji  of  Bzobp- 
TioHB  —   QuAuruuTioif  BT  P^mDUva 

JUDOB— EmCT. 

Accused  who  accept!  bills  of  exceptions  as 
qualified  bj  the  judce  is  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Gent.  Dig.  H  2884-2^;  De&  Pig.  | 
llli:*! 

2.  L&bcbut  a  ^*)  ~  Btxdxro  —  Aomaai- 

BILITT. 

Where  accused  was  on  trial  for  the  larceny 
of  horses  delivered  to  prosecutor  as  a  pledge  to 
secure  the  release  of  a  mortgage  on  a  chattel 
awarded  to  prosecutor  on  the  dissolution  of  the 
firm  in  which  the  parties  were  partners,  evi- 
dence as  to  the  f<ffmation  of  the  firm  and  as 
to  accused's  representations  that  the  chattel 
was  not  incumbered  was  admissible. 

[Ed.  Note.— For  otiber  cases,  see  Larceny, 
Cent  Dig.  H  180.  138;  Dec  Dig.  |  48.*] 

8.  GnicnrAi.  Law  <{  1091*)— Biu.  or  Excxp- 

Hons— SmmciBNOT. 

A  bill  of  exceptions  on  appeal  from  a  con- 
Tiction  for  horse  theft,  which  showed  tliat  while 
prosecutor  was  testifying  and  was  being  cross- 
examined  be  «raa  asked  whether  it  was  not  a 
fact  that  accused  had  brought  a  civil  action  for 
the  iwesesBion  of  the  alleged  stolen  property  be- 
fore the  finding  of  the  indictment,  that  the  court 
■tutained  an  objectioB  to  the  (]aeati<Hi,  and  that, 
if  tiie  witness  had  testified  he  would  have  shown 
that  the  civil  action  was  atill  pending,  was  in- 
safficient  to  require  the  court  on  appeal  to  re- 
Tiew  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  112806.  2815.  2816.  2818,  2819, 
2S23,  2824.  2K»-288S,  2848,  2831-2933,  2943 ; 
Dig.  i  1091.*3^ 

^  GBuazrAL  Law  ({  413*)— Etidbhcb— Sxlv- 

SXBTIHa  DSCLABATIOna 

Accused  on  trial  for  horse  theft  may  not 
show  that  long  after  the  commission  of  the  al- 
leged offense  be  brought  a  civil  action  for  the 
recovery  of  the  alleged  stolen  property. 

p3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig; JS  928-985;  Dec.  Dig.  |  418;* 
larcieny.  Cent  X>Ig.  i  141.^ 

&  Gbihinai.  Law  ({  741*)  —  IvsrancnonB  — 

Wbioht  of  Bvidxncb. 

An  instruction  on  a  trial  for  horse  theft 
tiiat  if  accused  had  delivered  the  horses  to  pros- 
ecutor as  a  pledge  for  a  debt,  and  if  accuaed 
fraudulently  toolc  from  the  possession  of  prose- 
cutor the  horses  without  hie  consent,  and  with 
the  intent  to  deprive  him  of  their  value,  be  was 
gnilty,  was  not  objectionable  as  on  the  weight 
of  the  evidence,  wherp  the  court  correctly  charg- 
ed the  general  tbeft  statute,  and  correctly  stat- 
ed the  law  of  presumption  oiF  innocence  and  rea- 
■anable  doubt 

[E^  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig.  18  1138,  1221.  1705. 1713, 1716, 
1717,  1727,  ifaS;  Dec.  Dig.  8  741.*] 

6.  GBoniTAL  Law  ({  1169*)— Etidbncx— Tbb- 

DZCT— GORCI-USIVEmsS. 

A  conviction  on  conflicting  evidence,  but 
TOStained  by  evidence,  if  believed  and  rendered 
under  proper  instrnctltmB,  will  not  be  disturt)- 
ed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Cent  pig.  fS  8074-3083;  Dec.  Dig.  |  1169.*] 

Appeal  from  District  Court,  Coryttll  Ooan- 
t7;  J.  H.  Arnold,  Judge 


Luke  Haley  was  eonvlcted  of  bone  tb^ 
and  be  appeata.  Afllrmed. 

B.  F.  Uoore  and  J.  "W.  Stinnett,  botb  of 
OatesrUle,  for  appellant  0:  BL  Lane^  Aast 
Atty.  GoL,  fmr  the  State. 

PRBMDERQAST,  J.  Appellant  was  con- 
victed of  horse  tibeft,  and  bis  penalty  fixed 
at  two  yeatB  In  tbe  podtentlary. 

Tbe  indictment  alleges  that  on  November 
10,  1910,  H.  B.  and  J.  B.  Preston  sold  to  Mid 
Haley  a  certain  bearse  and  at  the  time  Ha- 
ley executed  to  fhem  a  note  for  8400,  and  al- 
so a  mortage  on  said  hearse  to  secure  tbe 
paymwt  of  said  note;  that  afterwards  said 
Prestons  transferred  said  note  and  mortgage 
to  W.  J.  Boykin;  that,  while  said  mortgage 
and  note  were  subsisting  and  valid,  Haley 
sold  said  bearse  to  If.  B.  Bowie,  but  was 
himself  to  pay  off  said  mortgage  and  get  said 
hearse  released  therefrom.  Said  Haley  plac- 
ed In  the  possession  of  said  Bowie  two  of 
his.  Haley's,  horses  to  be  held  by  Bowie  as  a 
pledge  until  Haley  should  procure  from  Boy- 
kin  a  release  of  said  mortgage ;  that  on  Sep- 
tember 27,  1911.  Haley  without  procuring 
said  release  unlawfully  and  fraudulently  took 
said  horses  from  Bowie's  possession,  without 
Bowie's  consent,  and  with  the  intent  to  de- 
prive Bowie  of  the  valne  thereof  and  of  die 
value  of  his  said  pledge  and  securi^,  and 
with  the  intent  to  appropriate  said  horses  to 
tbe  benefit  of  him.  the  said  Haley. 

Under  onr  statute  (P.  C.  art  1329),  "  "Theft' 
is  the  fraudulCTt  taking  of  corporeal  person- 
al property  belonging  to  another  from  his 
possession,  or  from  the  possession  of  some 
person  holding  tbe  same  for  bim,  without  his 
consent,  with  intent  to  depdve  tbe  owner  of 
the  valne  of  tbe  same,  and  to  appropriate  it 
to  tbe  use  or  benefit  of  the  person  taking.** 
And  article  13SS  provides:  "No  person  can 
be  guilty  of  tbeft  by  taking  property  Iwlong- 
ing  to*hlmseI^  exc^t  in  the  following  cases: 
(1)  Where  tbe  property  has  been  deposited 
with  the  person  In  possession  as  a  pledge  or 
security  for  debt  *  *  •  (4)  In  all  other 
cases  where  tbe  person  so  deprived  of  posses- 
sion is,  at  the  time  of  taking.  lawfully  enti- 
tled to  the  i>osseeBlon  thereof  as  against  the 
true  owner." 

Only  a  brief  statement  of  the  evidence  is 
necessary  to  show  tbe  points  decided.  Prior 
to  February,  1911,  Haley  had  been  in  tbe  liv- 
ery business  for  some  time  In  Oatesv^Ue, 
Tex.  At  tbe  time  In  his  business  he  had  sev- 
eral head  of  horses,  some  rolling  stock,  in- 
cluding the  hearse,  some  harness,  etc:  About 
February  11,  1911,  be  made  a  contract  with 
Bowie,  by  which  Bowie  put  in  certain  horses 
he  bad,  paid  an  amount  In  cash  to  Haley, 
and  thereby  then  acquired  from  Haley  a  half 
interest  in  all  of  said  property,  Including 
said  hearse.  Bowie  testified  that  at  that 
time  Ualey  tolA  him  all  of  the  property  was 
dear,  except  that  he  owed  9^00,  and  that 
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there  was  no  mortgage  oo  any  of  the  prop^- 
ty.  Haley  testified  the  same  on  this  point 
that  Bowie  did,  except  that  he  said  he  did 
not  then  tell  Bowie  that  there  was  no  mort- 
gage on  the  hearse.  After  this  partnership 
trade  between  them,  they  continued  the  liv- 
ery business  until  September  25,  1911,  when 
It  was  agreed  between  them  that  Haley 
should  take  eight  head  of  the  horses,  Bowie 
should  keep  all  the  balance  of  the  property, 
Including  the  hearse,  and  pay  a  certain  other 
note  owed  by  Haley,  and  In  addition  some 
cash.  That  at  this  time  the  question  came 
up  about  the  payment  of  said  f400  note  and 
the  procurement  of  a  release  of  said  mort- 
gage on  said  hearse.  As  a  part  of  the  trade 
of  dissolution  between  them,  Haley  agreed  to 
pay  said  $400  note  and  mortgage  on  said 
hearse,  and  relieve  it  entirely  of  the  lien. 
And  to  secnre  Bowie  against  this  note  and 
Hen  on  the  hearse  Bowie  was  given  a  lien  by 
Haley  on  two  certain  horses  which  Haley  got 
In  thia  dissolution  of  the  partnersblp.  There 
was  no  difference  In  the  testimony  between 
them  on  all  these  points.  The  disputed  ques- 
tions in  the  case  were  whether  or  not  Haley 
placed  said  two  horses  In  the  possession  of 
Bowie  to  be  field  by  him  and  In  bis  posses- 
sion as  a  pledge  for  secority  until  Haley 
paid  off  said  note  and  mortgage  to  Boykln 
and  got  a  release  of  said  hearse;  and  wheth- 
er or  not  taking  the  horses  from  Bowie  and 
carrying  them  off  to  Brown  county  was  a 
fraudulent  taking  or  not.  On  these  two 
plants  the  evidence  was  mat^lally  conflict- 
ing. Bowie  testified  posttlrdy  that  Haley 
put  and  left  these  two  horses  in  bis  posses- 
sion on  September  25, 1911,  when  they  closed 
the  trade  between  them,  the  possession  to  be 
held  by  him  untli  Haley  paid  said  mort- 
gage and  secured  a  release  of  said  hearse; 
and  Qie  state  introdnced  other  testimony  to 
the  same  ^ect,  and  proved  fticts  and  dr- 
cnmstances  corroborating  Bowie's  testfanony. 
On  the  other  hand,  Hal^  testified  that,  while 
Bowie  was  to  have  a  lien  on  said  two  horses 
to  secure  him  against  said  mortgage  and  Hen 
<Ht  the  hearse,  he  did  not  tarn  over  to  him 
the  possession  of  said  two  horses.  He  had 
some  testimony  and  drcumstances  to  corrob- 
orate blm. 

Just  shortly  prior  to  this  trade  between 
Haley  and  Bowie,  some  one  had  recovered  a 
judgment  against  Haley  In  the  county  court 
of  Coryell  county  for  something  over  $300  on 
a  debt  for  which  Haley  and  another  were 
sureties,  and  he  was  apprehensive  that  a  levy 
would  be  made  on  his  horses  or  some  of  them 
to  make  this  Judgment  against  him.  Shortly 
before  this  dissolution  between  Haley  and 
Bowie,  and  while  they  were  partners,  through 
Haley  they  made  a  contract  with  some  show 
which  was  to  exhibit  in  Gatesville  on  the 
day  and  night  of  September  27tb,  and  in  the 
dissolution  It  was  agreed  between  them  that, 
as  Haley  had  made  and  was  familiar  with 
the  trade  with  the  show  people,  be  was  to 


work  for  Bowie  until  the  show  was  over,  and 
he  did  that  In  this  work  with  the  show  the 
livery  outfit  and  teams  were  used  by  the  par- 
ties, Haley  blmself  for  Bowie,  usli^  some  of 
his,  Haley's,  horses  in  this  work  that  day 
and  night,  and  In  that  way  Haley  was  In 
possession  of  one  or  the  other,  or  perhaps 
twtb,  of  said  two  certain  horses  during  that 
time.  Both  of  them  during  the  day  and  the 
early  part  of  that  night  were  In  and  out  and 
about  Bowie's  llvery  stable  during  the  whole 
time.  Haley  had  informed  Bowie  thereto- 
fore that  because  of  said  Judgment  against 
Mm  he  was  going  to  leave  OatesriUe  at  nl^t, 
but  did  not  tell  Bowie  what  time  he  was  go- 
ing to  leave,  nor  where  he  was  going.  Afttf 
the  show  was  over  Bowie  left  the  stable,  go- 
ing to  his  home  to  go  to  bed,  and  did  do  so. 
This  was  some  time  about  11  o'clock  at  ni^t, 
and  Haley  knew  this.  About  the  same  time 
that  Bowie  left  for  his  home,  Haley  also  left 
the  stable  for  his,  but  In  about  a  half  Ikoor 
after  Bowie  had  left  the  stable  Haley  came 
back  to  the  stable,  proceeded  to  hitch  np 
these  two  horses  whidb  Bowie  was  to  hold  as 
security  against  said  mortgage,  against  the 
protest  and  objection  of  Bowie's  employfi  wbo 
was  at  the  stable,  the  employ^  at  the  time 
telling  him  tliat  he  was  UaUe  to  get  Into 
trouble  taking  said  horses.  Haley  replied 
that  he  knew  what  he  was  dcrfng.  He  there- 
upon took  said  two  horses  out  of  the  stable; 
left  Gatesville  with  them  that  night  about  12 
o'clock  without  any  of  the  parties  knowing' 
where  be  was  going  or  the  direction.  He  tot 
a  companion  and  tottveled  all  that  ni^^t  witti 
these  horses,  carrying  the  six  other  head  that 
be  got  in  the  dissolution  of  the  partnersUp. 
He  traveled  all  that  nli^t  and  until  about 
daylii^t  the  following  morning,  when  be 
reached  his  brother-in-law's,  where  he  stayed 
some  hours.  He  then  proceeded  on  his  jour- 
ney for  the  next  two  or  three  days,  not  in  a 
direct  roate  from  Gatesville  to  Brownwood — 
these  places  b^ng  60  miles  apart — but  in  a 
circnitons  and  mudi  longer  route,  reaching 
Brownwood  two  or  three  days  later.  Imme- 
diately after  Haley  took  said  horses  out  of 
said  stable  and  left  with  them,  Bowie's  em- 
ploy6  went  to  Bowie's  house,  and  informed 
him  what  Haley  had  done  Bowie  at  once 
applied  to  the  sheriff's  department,  telling 
blm  of  the  circumstance,  and  he  and  the 
sheriff's  force  undertook  to  locate  and  arrest 
Haley.  This  search  and  inquiry  was  kept  up 
for  several  days,  the  sheriff  sending  out  no- 
tices to  the  various  peace  ofllcers  in  different 
directions  over  the  state,  and  among  others 
to  the  sheriff's  department  at  Brownwood. 
describing  Haley  and  the  horses.  About  a 
week  later  the  sheriff  of  Brown  county  locat- 
ed Haley  and  said  horses  at  Brownwood,  and 
arrested  him  and  got  said  two  horses.  Ha- 
ley claimed  that  he  intended  to  return  said 
horses,  did  not  intend  to  sell  them,  bnt  in- 
t«ided  to  sell  all  of  the  otiier  six.  l^I^ 
never  paid  said  note,  and  never  got  tbe  re- 
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lease  of  said  hrarse  from  said  mortgage  lien. 

[1,  2]  Appellant  has  two  Ulli  of  exception. 
The  first  Is  as  follows:  "Be  It  remembered 
that  apon  the  trial  of  the  above  entitled  and 
nnmbered  canse,  while  M.  B.  Bowie  was  on 
the  stand  testifying  In  behalf  of  the  state,  he 
waa  asked  by  the  state  to  tell  and  detail  the 
trade  that  he  made  with  the  defendant^  iriien 
he  first  came  over  here  with  reference  to  the 
inmAaslng  an  Interest  in  the  livery  stable 
with  the  defendant  To  which  question  the 
witness  answered:  'Before  I  moved  to  Oates- 
Tille,  I  made  a  trade  with  Mr.  Haley  (the  de- 
tendanfj  in  irtiich  I  acquired  a  half  Intwest 
In  his  llT^  bnslnesB  here  in  QatesTille.  I 
bad  Dine  horses  and  defendant  had  ten  and 
his  rolling  stock,  and  I  gare  him  9400  In 
money.  Hal^  had  a  hearse  In  the  stable 
that  went  with  the  deal  He  and  I  w&ee 
equal  partners  In  the  bostneas  in  all  the  horv- 
ea,  rolling  stock,  Including  the  hearse.  .  I 
boufijht  bis  half  Interest  in  Febroary,  1911.'  ** 
Appellant  objected  to  this  testimony  because 
it  relates  to  another  and  indepoident  trans- 
action between  him  and  Bowie  and  had  no 
connection  with  the  transaction  for  wUA  he 
was  bdng  tried,  and  was  irrelevant  The  bill 
farther  states  that  appellant  was  iwosecnted 
for  ttie  theft  of  said  two  certain  horses  which 
be  had  pledged  to  Bowie  by  on  Independent 
contract  entered  into  on  or  about  September 
27,  1911,  and  claimed  that  said  testimony 
could  serve  no  purpose  other  than  to  preju- 
dice his  rights  before  the  jury.  The  court  in 
approving  this  bill  did  so  with  this  Quallflca- 
tlon:  "I  deem  it  not  Improper  to  state  that 
evldCTce  of  the  above  trade  between  the  de- 
fendant and  Bowie  and  to  which  they  were 
both  privy  was  admitted  to  show  how  Bowie 
acquired  a  half  Interest  in  the  property  in 
question  from  Haley.  The  respective  proper- 
ty rights  of  said  parties  depended  on  said 
transaction,  and  evidence  regarding  the  same 
was  admissible  under  the  view  of  the  court 
to  properly  show  such  property  rights,  and  to 
explain  how  it  happened  that  Haley  later 
pledged  the  horses  In  question  to  Bowie." 

The  next  bill  Is  as  follows :  "Be  it  remem- 
bered  that  upon  the  trial  of  the  above  enti- 
tled and  nnmbered  cause,  while  H.  B.  Bowie 
was  on  the  stand  as  a  witness  testifying  as 
a  witness  In  behalf  of  the  state,  he  was  ask- 
ed by  the  state:  'At  the  time  you  bought 
your  half  Interest  in  the  livery  business, 
state  what  the  defendant  told  you  in  regard 
to  the  property  he  was  potting  into  the 
partnership  business  being  clear  and  free 
from  mortgage?'  The  witness  answered:  'Be- 
fore I  made  the  trade  with  the  defendant  I 
asked  him  If  there  was  anything  against  the 
property  or  If  he  owed  anything  on  It  and 
he  said  that  he  owed  9400  on  it,  but  that  he 
coold  take  it  up  at  any  tim^  and  I  asked 
him  tf  there  was  any  mortgage  against  any 
of  it,  and  he  said  there  was  not*  **  Appel- 
lant objected  to  this  testimony,  because  said 
transactlim  and  stBtemen^  It  mad^  were  too 


remote  and  relates  to  another  and  diflwent 
transaction  from  that  for  which  appellant  Is 
being  prosecuted,  and  has  no  connection 
with  the  transaction  for  which  he  is  being 
prosecuted,  and  throws  no  light  on  it,  and  is 
Irrelevant,  immaterial,  and  prejndlelal  to  his 
rights,  and  could  serve  no  pnrpme  other 
than  an  attenqH  by  the  state  to  place  Urn  be- 
fore the  jury  as  a  man  onworthy  o£  b^iet; 
and  in  an  Indirect  manner  attempt  to  im- 
peach him  upon  immaterial  and  collateral 
matter,  claiming  that  said  question  and  an- 
swer had  no  reference  to  the  original  trade 
made  betweai  ^pellant  and  Bowie  at  the 
time  Bowie  bought  a  half  interest  In  said 
livery  In  F^ruary,  1911,  he  bdng  prosecut- 
ed upon  on  alleged  acpreonent  of  pledge  of 
said  property  entered  into  between  him  and 
Bowie  on  September  25, 1911.  The  court  in 
allowing  this  bill  qualified  it  exactly  aa  be 
did  the  one  above.  It  will  be  taax  that  n^ 
ther  of  these  bills  nor  both  blether  make 
any  sueh  statement  of  the  status  of  tbe  case 
and  the  evldmce  so  as  to  point  out  any  tx- 
ror.  He  accepted  the  bills  as  qualified  by 
the  judge,  and  is  bound  thereby.  With  the 
qualification  the  bills  point  out  no  reversible 
wror.  But  even  taking  the  bills  in  connec- 
tion with  the  record,  If  we  could  look  to  It,  In 
our  opinion  this  testimony  was  pertinent  and 
admlffilble. 

[S,  4]  By  another  Ull  It  Is  shown  that 
while  said  Bowie  was  testifying  In  behalf  of 
the  state,  and  after  having  been  examined 
by  tbe  state,  and  was  being  cross-examined 
by  appellant  he  was  asked  by  him :  "Is  It 
not  a  fact  that  the  defendant  has  sued  you 
by  dvil  suit  for  the  possession  of  the  horses 
since  the  trade  and  before  the  finding  of  this 
bill  of  Indictment?"  To  this  question  the 
state  objected  on  tbe  ground  that  the  same 
would  be  self-sfflrlng.  The  court  sustained 
the  objection.  The  witness  would  have  an- 
swered. If  permitted,  that  he  had  brought 
such  suit  and  It  was  still  pending.  Appel- 
lant claimed  that  this  testimony  was  mate- 
rial to  his  rights  and  defense,  and  would 
throw  light  upon  his  good  faith  in  his  acts 
and  In  his  contention  that  he  was  entitled  to 
the  possession  of  said  horses,  and  that  It 
would  throw  light  upon  the  construction  of 
the  contract  of  security,  as  understood  at  all 
times  by  him,  to  the  effect  that  he  did  not 
at  any  time  intend  to  part  with  the  posses- 
sion of  said  horses.  This  bill  Is  clearly  In- 
sufficient under  all  the  rule?  *o  require  this 
court  to  review  the  qnesaon.  Conger  v. 
State,  63  Tex.  Or.  R.  312,  140  S.  W.  1112, 
and  authorities  therein  cited.  Howevra-,  tf 
we  could  consider  the  bill  and  look  to  the 
record,  we  would  see  that  this  suit  was 
brought  long  after  the  commission  of  the  al- 
leged offense  by  aroellant  and  was  clearly 
inadmissible,  because,  as  objected  to  by  the 
state  and  sustained  the  court,  it  was 
clearly  self-serving. 

[I]  In  one  ground  of  appeHanf  s  motion  for 
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new  trial,  be  complains  ttiat  tbe  charge  of 
the  court  was  one  on  the  weight  of  the  evl- 
dence.  The  whole  of  that  ground  of  his  mo- 
tion la:  "Because  the  court  erred  In  that 
part  of  his  charge  to  the  Jury  wherein  he 
charged,  meaning  defendant;  'did  fraudulent- 
ly take  from  the  possession  of  the  said  M.  B. 
Bowie  the  said  two  horses  which  had  been  so 
pledged  by  said  Haley  to  the  said  Bowie,' 
and  In  this  connection  not  permitting  them 
by  proper  words  In  the  charge  to  determine 
whether  they  had  been  pledged,  and  erred 
further  in  his  charge,  wherein  he  charged: 
To  deprive  the  said  Bi.  B.  Bowie  of  the  val- 
ue of  said  two  horses  and  of  the  value  of 
his  security  which  had  been  so  pledged.*  Be- 
cause said  charge  Is  upon  the  weight  of  the 
evidence  and  calculated  to  mislead  the  Jury, 
to  the  prejudice  of  the  defendant"  The 
diarge  of  the  court  first  stated  the  case  to 
them,  and  that  appellant  had  pleaded  not 
guilty.  He  then  correctly  charged  our  gen- 
eral theft  statute,  quoting  the  statute.  Then 
told  them  no  person  can  be  guilty  of  theft 
taking  property  belonging  to  hlms^  a- 
cept  In  the  case  whore  the  property  has  bem 
deposited  with  the  person  In  possesion,  as 
security  for  debt  Tbea  submitted  the  case 
to  them  as  follows:  "Now  If  you  believe 
from  the  evidence  b^ond  a  reasonable  doubt 
that  on  or  about  tbe  27th  day  of  S^ttember. 
A.  D.  1911,  In  tbe  county  of  Goryell  and 
state  of  Texas,  the  two  certain  horses  men- 
tloned  in  tbe  Indictment  in  this  case  were 
then  and  there  ttxe  corporeal  personal  prop- 
erty of  and  belonging  to  Luke  Haley,  but 
that  the  said  two  horses  had  theretofore 
been  d^^oaited  with  and  placed  in  the  poe- 
■esrton  of  tbe  said  H.  B.  Bowie  by  the  said 
Lnke  Haley  as  a  pledge  or  security  for  a 
debt  so  owing  by  tbe  said  Late  Bal^  to 
<me  W.  J.  BoyUn,  and  that  said  debt  was 
evidtfoced  by  a  note  and  mortgage  bearing 
date  tbe  15tb  day  of  November,  A.  D.  1910; 
and  signed  1>7  the  said  Luke  Hal^  payable 
to  tbe  order  of  H.  B.  and  J.  B.  Preston,  and 
transferred  by  said  Praitona  to  W.  J.  Boy- 
kin,  and  that  tbe  said  note  and  mortgage 
was  aecnred  by  a  valid  subedstlng  Um  on 
Qiat  certain  bearse  mentioned  in  tbe  indict- 
ment, same  being  tbe  hearse  sold  by  H.  B. 
and  J.  B.  Preston  to  tbe  said  Lnke  Haley 
and  by  Haley  sold  to  If.  B.  Bowie  as  all^M 
in  tbe  indictment;  and  tbat  tlie  two  borses 
mentioned  In  the  indictmwt  had  been  placed 
in  the  possession  of  H.  B.  Bowie  by  the  said 
Luke  Haley  to  be  held  by  blm,  M.  B.  Bowi^ 
until  tbe  said  Luke.  Haley  should  procure  a 
release  from  tbe  said  W.  J.  Boykln  of  tbe 
mortgage  and  lien  on  the  hearse  in  ques- 
tion, and  if  you  further  believe  from  the 
evldraice  beyond  a  reasonable  doubt  that  the 
said  Luke  Haley,  without  having  procured 
from  the  said  W.  J.  Boykln  a  release  of  the 
mortgage  and  Hen  held  by  him  against  the 
said  bearse,  did  in  Coryell  county,  Tex., 


frandulfflitly  take  from  the  possession  of  tbe 
said  M.  B.  Bowie  the  said  two  horses  wblcb 
had  been  so  pledged  by  the  said  Haley  to  the 
said  Bowie,  without  the  consent  of  the  said 
M.  B.  Bowie,  and  with  the  Intent  then  and 
there  on  the  part  of  him,  tbe  aald  Luke  Hal- 
^,  to  deprive  the  said  Bf.  B.  Bowie  of  the 
value  of  said  two  horses,  and  of  the  value  of 
hla  security  and  pledge  and  with  the  intuit 
to  appropriate  said  two  horses  to  the  use 
and  benefit  of  him  the  said  Luke  Haley, 
then  In  the  event  you  so  find  you  will  con- 
vict the  def^dant  of  theft  as  charged  in  the 
second  count  In  the  indictment  and  aasesa 
his  punishment  at  confinement  In  the  peni- 
tentiary for  not  less  than  two  nor  more  than 
ten  years."  He  also  charged  the  preaump- 
tlon  of  Innocence  and  reasonable  donM  in 
tbe  standard  approved  charges  on  that  sub- 
ject and  told  them  that.  If  they  had  a  rea- 
sonable doubt  as  to  his  guilt  to  acquit  blm. 
In  addition  and  in  a  separate  paragraph,  he 
also  charged  them:  "If  yon  should  have  a 
reasonable  doubt  that  the  two  borsea  In  ques- 
tion bad  been  placed  In  tbe  possession  of  H. 
B.  Bowie  as  a  pledge  and  security  for  debt 
as  alleged  In  the  Indictment  or  that  tbe  de- 
fendant fraudulently  took  possession  of  said 
horses  with  the  intent  to  defraud  the  said 
H.  B.  Bowie,  and  d^irive  the  said  M.  B. 
Bowie  of  the  value  of  his  security  and  pledg- 
ed property,  you  will  acquit  the  defendant" 
Tbe  above  is  tbe  only  complaint  appellant 
has  of  tbe  whole  cbarge.  In  our  opinion  tbe 
court's  charge  was  not  upon  tbe  wdg^t  of 
the  evidence,  but  was  a  clear  and  apt  sub- 
mission of  the  question  to  tlM  Jury  in  ac- 
cordance with  tbe  law  and  tbe  evidence.  P. 
a  arts.  1329,  133Bl  Daren  t.  States  15  Tex. 
App.  624;  Oonnell  v.  State,  2  I&l  Ajiib,  422; 
State  T.  Stqihena,  82  Tesc  IBOL 

in  Tbe  only  other  claimed  error  by  mip^ 
lant  ifl  that  tbe  vriOeace  is  insaffldent  to 
Bostain  the  verdict  We  bare  careftdly  con- 
sidered tbe  evidence,  and  while  it  is  onUUct- 
ing  and  would  have  antborlsed  tlie  Jnry,  If 
they  liad  bdleved  aroellant  and  Us  witnev' 
es,  to  acquit  Um,  still  there  waa  ample  evi- 
dence by  tba  state  to  antbmiie  tbe  Jury  to 
find  tbe  defiendant  guilty  as  It  did.  TUa  be- 
ing a  disputed  question  and  properly,  fully, 
and  fairly  submitted  by  tbe  court  to  the 
Jury,  we  would  not  feel  authorlMd  to  set  tbe 
verdict  and  Judgment  adde. 

Tlie  Jud^moit  will  tlierefore  be  aflllmwd. 


McCAlN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  April 
23.  1918.) 

Criuinal  Law  ($  1007*>— Appeal— Ravrsw— 
Statutbnt  or  Facts  -—  Oedeb  DEitniro 
New  Trial. 

An  aUeited  error  In  overmUng  a  motion 
for  new  trial  od  the  ground  that  the  verdict  is 
contrary  to  tbe  law  and  tbe  evidence  cannot  be 


•For  otliw  osaos  aas  aama  tuple  and  aaotlon  mniBBR  la  Dso.  Dig.  tAm.  Dig.  Kay-No^  Sarlaa  *  BaptladBxaB 


Digitized  by 


Google 


Tex.) 


IBVIKQ 


8TATB 


841 


KTtewed  Is  the  abMnc*  oi  a  itatement  <t(  facto 

in  the  record. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  286272864,  2926,  2934, 
2938,  2939,  2941,  2942,  2947;  Dec  Dig.  i 
1097.*] 

Appeal  from  Dallas  Conn^  Court  at  Law; 
W.  F.  Whltehorst,  Judge. 

Bose  McCain  was  convicted  of  keeping  a 
disorderly  bouse,  and  he  appoils.  Affirmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPBB,  J.  Appellant  was  prosecuted 
and  conTlcted  of  the  offense  of  keeping  a  dis- 
orderly bous^  and  his  punishment  assessed 
at  a  fine  of  f 200  and  20  days'  Imprisonment 
In  the  county  ^1. 

The  only  ground  in  the  motion  for  a  new 
trial  alleges  that  the  verdict  Is  contrary  to 
the  law  and  the  evidence.  As  no  statement 
of  facts  accompanies  the  record,  it  Is  Im- 
possible for  us  to  review  this  question. 

The  Judgment  Is  affirmed. 


IBVINO  V.  STATBL 
<Coiirt  of  Criminal  Appeals  ot  Texas.  •April 
28,  1B18.) 

1.  CaiMiiTAZ.  Law  (|  8M*>— Dtii»hcb— Bbs 
Gbstjb. 

On  a  trial  for  assaaltfaig  with  a  pistol, 
with  intoit  to  murder,  a  man  who  was  paying 
attentions  to  a  woman  to  whom  accnsed  was 
attached,  evidence  that  in  the  fight,  immediate- 
ly after  the  shooting,  accused  struck  the  woman 
with  bis  fist  and  attempted  to  strike  her  with  a 
chair  was  admissible  as  a  part  of  the  res  geetee, 
and  as  throwing  light  on  his  state  of  mind  and 
intention. 

IBi.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  80S,  808-810,  818,  816-^8; 
Dee.  Dig.  |  36i«l 

2.  HoiaciDi  (I  166*)— Btzoknoe— Showing 

MOTXVK. 

On  a  trial  for  assault  with  intent  to  mur- 
der, evidence  tfaat  a  woman,  to  whom  the  pros- 
ecuting witness  was  paying  attentions,  although 
she  had  a  husband,  was  not  living  with  tiim, 
but  was  living  with  her  uncle,  with  whom  the 
prosecnting  witness  Iwarded,  and  that  accused 
was  going  to  see  her  at  the  time,  was  admissi- 
ble on  the  question  of  motive. 

[Bd.  Mota^For  other  cases,  see  Homicide, 
Cent.  Dig.  U  820^1;  Dec  Dig.  1 166.*] 

8.  CBnoHAL  Law  ^  820*)— iNSTBTTonons— 

CUXB  BT  OTHIB  IKSTRUOTION& 

It  was  not  error  to  refuse  a  special  charge 
which  was  fully  embraced  in  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2011 ;  Dec  Dig.  |  829.*] 

4.  HOHICIDX    (II  800,  809*)— lN9TBVCKOIf«— 

GoifFOBMrrT  to  Etidxnox. 

On  a  trial  for  assault  with  intent  to  mur^ 
der,  special  charges  as  to  self-defense  and  man- 
slaughter, If  the  shooting  bad  resulted  in  the 
killing  of  the  prosecuting  witness,  were  proper- 
ly refused,  where  the  evidence  did  not  nise 
thoee  questions. 

[Ed.  Note.— For  other  cases,  iff  Homioid'.', 
Cent  D4e.  II  614.  61&-620.  622-6^;  Dec  Pi: 
it  800,  306.*] 

Appeal  from  District  Court,  NacogdoebM 
County ;  James  I.  Perkins,  Judge. 


Wash  Irrlng  waa  ctnTteted  of  ui  aasanlt 

with  iDtoit  to  murder,  and  be  appeals.  Af- 
firmed. 

Ingrabam  ft  Hodges,  ot  Nacogdoches,  for 
appellant  a  BL  Lane^  Aast  At^.  Gen.,  tor 

the  State. 

PRENDEROABT,  J.  Appellant  was  con- 
victed of  an  assault  with  Intent  to  murder 
Cal  Sanders  on  February  29. 1912.  His  pen- 
alty was  fixed  at  two  yean  in  tbe  penlten* 
tlary. 

The  evidence  was  amply  sufficient  to  show: 
That  for  about  a  year  before  the  assault  Is 
charged  to  have  occurred  on  February  29, 
1012,  appellant  had  been  attached  to  a  negro 
woman.  That  Cal  Sanders  had  recently  also 
begun  to  pay  attentions  to  the  woman,  which 
Incensed  appellant  Gal  Sanders  had  been 
boarding  for  some  time  with  Clark  Wblt- 
taker,  said  woman's  uncle,  and  recently  be- 
fore the  assault  the  woman,  who  had  been 
living  elsewhere  before,  had  then  moved  to 
and  was  also  living  with  said  Whittak^. 
On  the  night  of  February  28th  app^nt 
went  to  Whittaker's  house  and  stayed  al^ 
night  Sanders  slept  in  an  adjoining  room, 
Appellant  slept  In  the  same  room  in  which 
the  woman  slept,  on  a  bed  on  the  floor.  Olie 
woman  slept  on  a  bed  In  the  southwest  cor^ 
ner  of  the  room ;  Whlttaker  and  his  wife  on 
a  bed  in  the  southeast  comer  of  the  room. 
During  the  night  the  woman's  child  was  sick, 
and  she  was  up  with  It  two  or  three  times, 
and  It  was  crying  during  the  night  and  cre- 
ated considerable  disturbance.  Tbe  next 
morning  about  daylight  Cal  Sanders  came  in- 
to the  room  where  the  woman  was  (she  th&o 
being  up  with  the  child  about  the  fire)  to 
make  a  Are.  Appellant  was  still  In  bed- 
Sanders  complained  to  the  woman,  and  did 
some  cursing  or  ugly  talk  tn  an  ordinary 
tone  about  the  "kid's"  keeping  up  so  much 
fuss  during  the  night  as  to  prevent  him 
from  sleeping,  and  stated.  In  substance,  tfaat 
the  next  time  it  occurred  fae  was  going  to' 
break  out  of  there,  or  break  somebody  out 
of  there,  or  make  somebody  break  out  of 
there — some  such  language.  He  continued 
to  make  the  Are,  having  procured  wood  from 
the  gallery  for  that  purpose.  While  he  was 
making  a  fire,  appellant  got  up,  slipped  on 
his  pants,  and  went  over  to  the  head  of 
Whittaker's  bed  and  procured  a  gun.  The 
gun  was  not  loaded,  thongh  there  were  shells 
in  the  magazine  thereof.  He  worked  the 
gun  BO  as  to  put  one  of  the  shells  into  the 
barrel  ready  for  shooting.  About  this  time 
the  woman  called  out  to  Sanders,  In  effect, 
to  look  out ;  that  "Wash  [appellant]  Is  about 
to  shoot  you."  Just  then  the  appellant  did 
shoot  at  Sanders,  missing  his  bead  only  a 
few  Inches;  the  ball  striking  a  clock  and  the 
wall  Just  above  Sanders'  head.  Whlttaker, 
hearing  and  seehig  that  appellant  had  a  gun, 
bad  just  gottm  out  of  l)ed,  and  Immediately 
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after  tba  gnn  fired — not  before— be  grabbed 
aroellant  arouod  the  arms,  and  after  Btrug- 
gliog  with  him  for  the  jKWsesslon  of  the 
gun  succeeded  in  getting  It  from  him.  Im- 
mediately afterwards  or  daring  the  scuffle 
appellant  etmck  the  woman  with  bia  fist  and 
attempted  to  strilce  h^r  with  a  chair.  San- 
ders and  appellant  theq  began  fighting  with 
their  fists  and  clenching.  They  were  soon 
separated.  Appellant  claimed  that  he  did 
not  shoot  at  Sanders,  but  that  the  gnn  went 
off  accidentally  when  Whlttaker  seized  him 
and  attempted  to  take  the  gnn  Ctmu  blm. 
A  witness.  Davla,  swore  that  on  Saturday 
evening  before  this  shooting  oocnrred  the 
lollowing  Wednesday  night  that  be  bad  a 
talk  vltb  appellant,  wbereln  he  waa  "devll- 
ii^  blm  about  SiMideis  taavlng  tmken  aald 
woman  away  from  Mm,  lud  anore  that  at 
that  time  appellant  stated  to  bim  that  San- 
ders bad  done  blm  a  wrong  about  tbe  wo- 
man.  and  be  bitended  to  kill  him.  8<Hne  of 
the  witnesses  testified  that  Immediately  be- 
fore tbe  shooting  aivellant  again  r^terated 
and  stated  to  Sanders,  Just  before  or  at  the 
time  be  Shot  at  him,  that  be  Jntoided  to 
UU  blm.  The  evidence  did  not  ratee  seU- 
defense  antdlant;  nor  did  It  raise  tbe 
qnestlfm  of  manslaagbt«r.  If  a  killing  had 
occurred. 

[1,2]  Tbe  court  did  not  err  In  admitting 
tbe  testimony  to  tbe  effieet  that  appellant,  in 
the  fight  Immediately  after  tbe  shooting, 
■truck  the  wc«nan  with  bis  fist  and  attempt- 
ed to  strike  her  with  a  chair.  That  was  a 
part  of  the  res  gestte  of  the  transaction  and 
threw  some  light  on  appellant's  state  of  mind 
at  the  time,  of  what  his  intention  was  with 
reference  to  killing  Sanders.  Neither  did 
the  court  err  In  admitting  tbe  testimony 
showing  that  said  woman,  although  she  had 
a  husband,  was  not  living  with  blm,  but 
that  she  was  then  living  at  her  uncle's  (Whit- 
taker's),  where  said  Sanders  boarded,  nor 
jthat  testimony  going  to  show  that  appellant 
was  going  to  see  her  at  the  time;  for  all 
this  tended  to  prove  motive  on  the  part  of 
appellant  for  the  assault  by  him  upon  San- 
ders. 

[3]  The  court  gave  a  full  and  correct 
charge,  submitting  the  case  on  the  evidence 
that  was  adduced,  and  reqaired  the  jnry  to 
believe,  beyond  a  reasonable  doubt,  that  ap- 
pellant shot  at  and  towards  Sanders  with  a 
gun  within  carrying  distance,  with  malice 
aforethonght,  and  with  the  specific  Intention 
at  the  time  of  killing  said  Sanders,  before 
they  could  find  him  guilty  of  an  assault  with 
intent  to  murder.  And  told  them  that,  un- 
less they  so  found,  to  acquit  appellant  Be- 
sides, he  charged  the  burden  of  proof  on  the 
state,  and  reasonable  doubt  in  favor  of  ap- 
pellant On  the  subject  of  the  accidental 
discharge  of  the  gun,  he  charged:  "If  you 
believe  tbe  gun  was  fired  at  or  towards  Cal 
Sanders,  but  you  further  believe,  or  have  a 


reasonable  doubt  as  to  whettaw  or  not  sadi 
is  the  tact,  tliat  tbe  discharge  of  the  gnn 
was  accidental,  the  result  of  Interfarenoe  of 
Clark  Whlttaker  and  without  purpose  or 
design  of  defendant,  or  that  It  was  discharg- 
ed without  a  specific  Intmt  on  part  of  de- 
fendant then  to  kill  Sanders,  you  will  find 
the  defendant  not  guilty."  The  court  did 
not,  therefore,  err  In  refusing  to  give  aroel- 
lant's  special  charge  requested  on  that  sub- 
ject; for,  as  stated  by  tlie  court  In  tbe  re- 
fusal thereof.  It  was  fnlly  unbraced  in  the 
charge  of  the  court 

[4]  As  stated  above,  the  evidence  did  not 
raise  tbe  ^estton  of  self-defense  on  the  part 
of  appellant  In  the  shooting,  and  It  did  not 
raise  the  question  of  manslangbter.  If  tbe 
shooting  had  resulted  In  the  killing  (tf  San- 
ders. Therefore  the  court  did  not  err  In  re- 
fusing to  give  appellant's  wedal  charge  on 
those  subjects,  even  If  they  were  raised  In 
such  a  way  as  to  require  this  court  to  pans 
upon  those  questions. 

There  being  no  reversible  error  pointed 
oat  in  the  trial  of  tbe  cta^  the  judgment 
will  be  affirmed. 


COMEGTS  V.  STATa 

(Court  of  Criminal  Appeals  of  Tessa.  April  2, 
1918.   Behcaring  Duded  Hay  7,  1918.) 

1.  WmraasEs  (|  876*)— Showing  pRsnmicK 
— Rbbuttal. 

Where,  oa  a  trial  for  assault,  accoscd,  for 
the  purpose  at  showing  animus  s^  prejudice, 
questioned  the  prosecuting  witness  relative  to 
hie  calling  accused  a  vile  name,  it  was  not  er> 
ror  to  permit  the  prosecuting  witness  to  ex- 
plain that  he  did  so  because  he  lielieved  accus- 
ed was  Implicated  In  tbe  separation  of  hlms^ 
and  bis  wife. 

[Ed.  Note.— For  other  eases,  see  Tntnesses, 
Cent  Dig.  H  12(M-iaoe;  Dea  Dig.  |  STflu*] 

2.  GaiiniTAi,  Law  1169*)— Appui^Habu- 
LESS  EaaoB. 

■  If  tbe  admission  of  snch  explanation  was 
error,  it  was  harmless,  where  tbe  wife  testified 
that  accused  had  nothing  to  do  with  the  aepa- 
rstion,  and  the  prosecuting  witness  subsequent- 
ly exonerated  accused  of  any  Improper  relations 
with  the  wife. 

[Ed.  Note.— For  other  esses,  see  Criminal 
Law,  Cent  Dlfr.  K  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  I  1169.*] 

Appeal  from  District  Court  Taylor  Coun- 
ty; Thos.  L.  Blanton,  Judge. 

O.  B.  Comegys  was  convicted  of  assault 
and  he  appeals.  Affiriued. 

S.  P.  Hardwldce,  of  Ablloie,  for  appel- 
lant  C.  B.  Lane,  Asst  Atty.  Oen.,  tor  tbe 

State. 

HARPEB,  J.  This  Is  the  second  appeal  In 
thla  case;  the  opinion  on  the  former  appeal 
being  reported  In  62  Tex.  Cr.  R.  231,  137  S. 
W.  340.  The  facts  are  sulBciently  stated  on 
the  former  appeal  to  render  It'  unnecessary 
to  state  them  again. 

[1]  There  is  but  one  bill  of  exceptions  In 
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tb«  record,  and  that  relates  to  the  admlsslMl- 
it7  of  certain  testimony  elicited  from  the 
ptoaecating  witnesB,  John  Reed,  on  redirect 
ezamlnfttlon.  This  wltnesB  had  testified  on 
direct  examlnatloD  to  an  nnproToked  assaalt 
on  him  by  appellant  on  the  morning  of  the 
dUBculty;  that  he  was  nnarmed,  and  when 
first  fired  on  retreated.  In  this  Reed  was  sup- 
ported by  several  vltnesses;  while  appel- 
lant contended  that  Reed  was  armed  and 
attempting  to  shoot  him  at  the  time  he  fired, 
and  he  also  has  support  In  the  testimony. 
With  this  as  the  critical  Issue  in  the  case,  on 
cross-examination  of  Reed  appellant  airiied 
him  If,  some  time  prior  to  the  morning  of 
the  difficulty,  appellant  had  not  spoken  to 
him,  and  he  (Reed)  had  replied,  "Don't  you 
speak  to  me,  you  son  of  a  bitch."  Appellant 
did  this  to  show  the  intense  animus  and  prej- 
udice of  Reed  towards  appellant,  and  on  re- 
direct examination  the  court  permitted  the 
state  to  prove  by  Reed  that  his  reason  for  so 
addressing  apiMllant  was  that  "he  believed 
appellant  was  Implicated  in  the  separation 
of  him  [Reed]  and  his  wife."  Appellant  ob- 
jected to  this  testimony,  and  the  court  In- 
structed the  Jury  not  to  consider  the  testi- 
mony for  any  purpose  whatever  against  ap< 
peliant,  but  they  might  consider  It  In  passing 
on  the  credibility  of  the  witness  Reed. 

Why  did  appellant  ask  Reed  if  he  had 
called  appellant  a  son  of  a  bitch.  If  It  was 
not  to  show  the  animus,  prejudice,  and  bias 
of  the  witness?  Certainly  this  was  his  pur- 
pose in  BO  doing,  and  if  he  hoped  to  obtain 
that  object  by  proving  snch  fact,  then  where- 
in would  it  be  erroneous  to  penult  the  wit- 
ness to  state  why  he  had  used  the  abusive 
epithet?  In  Branch's  Crlm.  Law  (section  661) 
it  18  said:  "Defendant  Is  entitled  to  show 
animus  and  prejudice  on  the  part  of  a  state's 
witness  towards  him,  and  Its  extent  In  such 
examinations  great  latitude  is  allowed,  when 
the  object;  Is  to  Impeach  the  credit  of  such 
witness" — citing  Mason  v.  State,  7  Tex,  App. 
f^;  Blunt  T.  State,  9  Tex.  App.  235;  Daffln 
V.  State.  11  Tex.  App.  79;  Watts  v.  State, 
18  Tex.  App.  884;  Tow  v.  State,  22  Tex. 
App.  184,  2  S.  W.  582;  Bennett  v.  State.  28 
Tex.  App.  540,  13  S.  W.  1005;  Lyon  v.  State, 
42  Tex.  Or.  R.  506.  61  S.  W.  126.  And  In 
the  recent  cases  of  Earle  t.  State,  142  S.  W. 
1181,  and  Pope  v.  State,  143  8.  W.  612,  this 
rule  is  aptly  restated  and  authorities  ex- 
tensively cited.  And  when  testimony  of  this 
character  is  elicited  for  the  purpose  of  af- 
fecting the  credit  of  the  witness,  then  wheth- 
er or  not  the  language  was  uttered  under 
drcumstances  which  should  affect  his  cred- 
it may  be  shown.  Tlppett  v.  State,  37  Tex. 
Cr.  R.  191.  89  S.  W.  120:  Manley  v.  State,  153 
S.  W.  1138,  recently  decided,  but  not  yet  offi- 
cially reported. 

[2]  However,  If  we  should  be  In  error  In 
holding  this  explanation  of  his  using  the 
language  elicited  by  appellant,  under  the 
record  In  this  case  It  would  not  be  such  error 


as  would  necessitate  a- reversal  of  the  case; 
for  after  the  court  permitted  Reed  to  state, 
as  the  reason  why  he  nsed  the  lai^age,  that 
be  believed  appeJlant  was  implicated  In  the 
semration  of  him  and  his  wife,  the  court 
subsequently  permitted  Mrs.  Reed  to  testify: 
"I  was  the  wife  of  John  Reed,  the  prosecut* 
ing  wltnesa  I  certainly  know  why  we  sepa- 
rated, and  I  know  Mr.  Gomegys  [appellant] 
did  not  have  anything  to  do  with  It,  and  did 
not  fcnow  about  U  until  It  was. over." 

He  also  permitted  the  appellapt,  on  .r^- 
crosft-^mmlnatlon  of  John  Reed,  to  prove 
that  he  (Reed)  "never  believed  his  wife  was 
an  impure  woman;  that  he  always  believed 
she  was  a  virtuous  woman,  and  still  believed 
SD,  and  did  not  mean  to  create  any  other  Im- 
preeslon  on  the  Jury" — {has  wholly  exonerat* 
ing  appellant  as  to  any  Improper  conduct  to- 
wards Mrs.  Reed,  and  under  such  circum- 
stances the  error.  If  error  there  be,  in  ad- 
mitting the  statement  would  be  harmless. 

In  hts  general  diarge  and  the  special 
diarge  glvra  at  the  request  of  defendant,  the 
court  presented  every  Issue  In  the  case  In  as 
fiivorable  a  light  as  it  was  necessary  or  prop- 
er to  do,  and  the  Judgment  la  attlnned. 


RHBA  V.  STATB. 

(Goort  of  Orlmlnal  Appeals  of  Texas.  April 

28.  19ia) 

1.  Cbihinal  Law  (|  878*)  — Txbdiot— Con- 
struction. 

Where  one  of  the  coonts  sabmitted  at- 
tempted to  charge  a  violation  of  the  rules  and 
regulations  of  the  live  stock  sanitarv  commis- 
sion, while  the  others  charged  violations  of 
Pen.  Code  1911,  art  1283,  relative  to  permit- 
ting cattle  affected  with  contagioua  and  infec- 
tious diseases  to  run  at  large,  or  with  other 
animals  not  so  affected,  and  the  verdict  found 
accused  guilty  of  "breaking  the  laws  of  the  live 
stock  sanitary  commission,"  the  verdict  could 
not,  for  the  purpose  of  upholding  a  conviction, 
be  applied  to  the  counts  charging  a  violation 
of  article  1283.  since,  while  a  verdict  general 
fn  its  terms  may  he  applied  to  any  count  sub- 
mitted, a  verdict  which  makes  a  specific  finding 
as  to  the  coont  under  which  accused  Is  found 
guilty  cannot  be  so  applied. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal 
Law,  Cent  Dig.  }|  2088-2101;  Dee.  Dig.  | 
878.*] 

2.  AnIUALS  (i  36*)— CONTAOIODS  ANO  IHTBC- 
nODS  DiSBABBB— (^laNAI,  PbOSSCUTIONS— 

Information. 

An  information,  charging  that  accused, 
after  cattle  owned  by  him  had  been  duly  quar- 
antined by  an  inBi>ector  for  the  live  stock  san- 
itary commistion,  and  after  the  inspector  bad 
ordered  bim  to  confine  the  cattle,  which  were 
affected  with  a  contagious  and  infections  dis- 
ease, and  not  to  remove  or  permit  them  to  be 
removed  from  the  premises  where  they  then 
were,  knowingly  and  unlawfully  drove  and  mov- 
ed them  and  permitted  them  to  go  from  such 
premiseB  on  other  premises,  in  violation  of  the 
order  and  regulation  of  the  inspector,  did  not 
cbaige  an  offense,  since,  while  the  law  author- 
izes the  commission  to  eitablish  rules  and  reg- 
ulations, to  eBtabliah  quarantine,  etc.,  it  does 
not  authorize  an  Inspector  to  do  so,  and  tbe 
Information  did  not  charge  a  violation  of  any 
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mle  or  resulmtlon  of  tiie  conunlHioii,  bat  mere- 
ly ar  violation  of  the  oxder  of  the  Inspector. 

[HH  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  II  95.  96;  Dec  Big,  %  86.*] 

Appeal  from  Hale  Ootrnty  Gonrt;  W.  B. 
Lewis,  Jndge. 

S.  S.  Rhea  was  convicted  of  crime,  and 
he  appeals.    Reversed  and  remanded. 

Matties  &  WllUanu,  of  Flalnview,  tor  ap- 
pellant  O.  B.  Lane,  Ant.  Att7>  Qvl,  ter 
the  Stata 


HARPKE,  J.  Appellant  was  prosecuted 
under  an  Information  containing  fonr  counts. 

[1]  The  court  sabmitted  three  counts.  The 
verdict  of  the  Jury  finds  appellant  guilty 
under  the  fourth  count  in  the  information, 
which  reads:  "(4)  And  the  said  S.  S.  Rhea 
did  then  and  there  unlawfully  and  knowing- 
ly after  domestic  animals,  to  wit,  cattle, 
th^  and  there  owned  by  him  and  In  his 
possession  and  on  his  premlaes,  had  been 
duly  quarantined  by  I.  SL  Barr,  inspector 
for  the  live  stock  sanitary  commission  of  the 
state  of  Texas,  and  after  the  said  L  B.  Barr 
had  ordered  the  said  S.  S.  Rhea  to  confine 
said  cattle,  which  were  then  and  there  quar- 
antined by  him,  the  said  I.  Vi.  Barr,  and  or- 
dered by  the  said  I.  EL  Barr  to  confine  saffl 
cattle,  which  were  then  and  there  affected 
with  the  scabies,  a  contagious  and  Infec- 
tious disease,  and  after  the  said  I.  B.  Barr 
bad  ordered  the  said  8.  S.  Rhea  not  to  re* 
move  or  permit  said  cattle  so  diseased  to  be 
removed  from  the  said  premises  of  the  said 
S.  S.  Rhea,  the  place  where  the  cattle  were 
then  and  there  situated  and  located,  drive 
and  move  said  cattle  from  said  premises,  and 
permit  said  cattle  to  go  from  said  premises 
onto  other  premises,  in  violation  of  said  or- 
der and  regulation  of  the  said  X.  B.  Barr, 
aforesaid,  and  against  the  laws  of  this  state 
in  such  cases  provided,  and  against  the 
peace  and  dignity  of  the  state."  Where 
a  verdict  is  general  in  Its  terms,  it  Is  true 
it  may  be  applied  to  any  count  In  the  in- 
formation submitted  by  the  court;  but  such 
Is  not  the  rule  where  the  verdict  Itself  makes 
a  specific  finding  as  to  the  count  under 
which  it  finds  the  defendant  guilty.  The 
verdict  in  this  case  reads:  "W^'  the  jury 
in  the  case  of  the  State  v.  S.  8.  Rhea,  do 
hereby  find  him  guilty  of  breaking  the  laws 
ot  the  live  stock  sanitary  commission,  as 
charged  In  the  information,  and  fine  the 
said  defendant  the  sum  of  |100." 

Oounts  1  and  2  submitted  by  the  court  do 
not  charge  a  violation  of  the  rules  and  regu- 
lations of  the  live  stock  sanitary  commis- 
sion aa  promulgated  by  the  proclamations 
of  Governors  Ckilqnitt,  Campbell,  and  Lan- 
ham,  but  charge  a  violation  of  that  portion 
of  article  1283  whidi  prohibits  one  permit- 
ting cattle  affected  with  contagious  and  in- 
fections disease  from  running  at  large,  and 


keeiHng  animals  known  to  be  affected  with 
contagious  and  infections  disease  with  other 
anlmala  not  so  affected,  and  if  appellant  had 
been  conTicted  under  either  of  aald  coonti 
the  conviction  sbouU  be  upheld ;  and  If  br 
any  construction  the  verdict  could  be  applied 
to  either  of  said  counts  then  the  verdict 
should  be  niAdd.  But  the  jury,  having  spe- 
dflcally  stated  that  they  found  ai^Kllsnt 
guilty  of  ''breaking  the  laws  of  tbe  UTe  stodt 
8anitai7  commission,"  and  the  first  two 
connts  not  diarging  a  violation  of  these 
rules  and  regulations,  we  are  of  the  (Viiiilon 
that  It  must  be  applied  to  that  count  in  the 
indictment  in  which  It  is  sought  to  charge 
that  offense — the  fourth  or  last  count  here- 
inbefore copied. 

[2]  And  the  question  arises.  Does  Qila 
count  charge  an  offense?  In  the  count  It  Is 
alleged  that  I.  B.  Barr,  Inspector  for  the 
live  stock  commission,  had  quarantined  the 
cattle  of  a];H>eIlant  on  account  of  their  be- 
ing Infected  by  contagious  and  Infectioas 
disease.  The  law  authorizes  the  commission 
to  establish  rules  and  regulations,  establish 
quarantine,  etc.;  but  it  does  not  authorize 
an  inspector  to  do  so,  and  as  the  count  con- 
tains no  allegation  that  the  live  stock  sani- 
tary commission  bad  passed  any  regulation 
In  regard  thereto,  that  the  commission  had 
declared  any  quarantine  of  the  stock,  or  the 
commission  had  done  any  other  act,  we  are 
Inclined  to  think  this  count  charges  no  of- 
fense against  the  law.  The  proclamations 
of  Governors  Colquitt,  Campbell,  and  Lan- 
ham,  promulgating  tbe  rules  and  regulations 
of  the  live  sto<^  sanitary  commission,  all 
contain  a  clause  in  regard  to  scabies,  cattle 
mange,  or  Itch,  and  declare  it  shall  be  an 
offense  to  ship,  drive,  transport,  or  move 
such  cattle  from  or  out  of  the  pasture  in 
which  they  are  situate;  but  tbe  count  does 
not  allege  that  the  act  was  done  In  viola- 
tion of  this  regulation  of  the  commlsdon, 
but  alleges  that  it  was  done  in  violation  of 
the  order  of  the  said  I.  B.  Barr.  TUs  fourth 
count  in  tbe  Information  being  fatally  defec- 
tive, and  the  verdict  showing  tbat  he  was  ad- 
Judged  guilty  thereunder,  tbe  cue  must  be 
reversed  and  remanded. 


nALIi  T.  STATB. 

(Court  cf  CMfflinal  Appeals  U  Texas.  April 
28,  1913.) 

L  IifDionnuT  AND  IwroBiunoir  Q  43*)  " 
FiLIHO— Nuwo  Peo  TuHa 

On  motion  in  arrest  it  was  urged  that  tbe 
information  did  not  charge  that  the  crime  waa 
committed  before  presenting  the  informaHoo. 
The  informatioD,  aa  well  aa  the  complaiDt, 
Bwom  to  on  October  2d,  charged  tbe  offense  to 
have  been  committed  on  Septemb^  28th.  The 
information  bore  no  file  mark,  but  it  was  shovn 
to  have  been  in  fact  filed  on  the  same  day  at 
the  complaint    Held,  tbat  the  court  properly 
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stantlal  merit  In  ttds  contention;  but  we 
are  not  authorised  to  consider  the  statement 
of  facts  because  It  was  filed  too  late.  Court 
adjourned  on  January  4,  191S,  and  the  state- 
ment of  facts  was  not  filed  nntll  February 
3,  1913.  Under  the  law  applicable  to  filing 
statement  of  facts  in  connty  court  the  30- 
day  time  does  not  apply.  Seyeral  dedsions 
hare  recently  so  held.  We  cannot  therefore 
review  the  erldence.  It  may  be  further  stat- 
ed there  Is  no  order  In  the  record  entered 
by  the  court  allowing  any  time  after  adjourn- 
ment of  court  In  which  to  file  statement  of 
facts.  It  seems,  under  the  statute,  that  if 
an  order  was  entered,  the  limit  would  be  20 
days  after  the  adjournment  of  court  It  may 
be  also  stated,  in  this  connection,  that  there 
la  no  showing  made  as  to  why  the  statement 
of  facts  was  not  filed  In  accordance  with  the 
statute. 

As  the  record  is  presented  to  this  court,  it 
Is  considered  that  the  Judgment  should  be 
affirmed,  and  it  is,  accordingly,  id  ordered. 


ordered  the  iitformatlo&  to  be  filed .  nunc  pro 
tunc  as  of  October  2d. 

[E^  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  I  164;  Dec.  Dig. 
f  48 ,•] 

2.  iNDicniiNT  AND  Ikfobhatiozt  ({  138*)  — 

DSFKCTS— BeUBDT. 

The  defect  in  an  information  bearing  no 
file  mark,  and  not  ipecifically  charging  that  the 
offense  was  committed  before  presentation,  can- 
not be  taken  advantage  of  1^  motion  in  arrest 
but  only  by  motion  to  qnaw. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  454-468;  Dec. 
Dig.  i  183.*] 

8.  Gbiuinal  Law  (t  1090*)— Appkai<— Statk- 

HKNT  or  FAOTB— O^IUB  FOB  FlUHO. 

Where  defendant  was  convicted  at  a  term 
of  the  county  court  which  adjourned  January 
4tfa,  his  statement  of  facts  filed  February  8d 
was  too  late;  the  30-day  time  for  filing  state- 
zueuts  of  facts  not  applying  to  the  county  court, 
bat  where  an  order  of  court  allows  any  time 
after  adjournment  in  which  to  file  a  statement 
of  facts  the  limit  of  such  time  1b  20  days. 

[Eid.  Mote. — For  other  cases,  see  Criminal 
X«w,  Cent  Dig.  U  2869-2880;  Dec  Dig.  { 
1009.*] 

Appeal  from  Anderson  County  Court; 
Adam  Cone,  Jadge. 

Roy  Hall  was  convicted  of  violating  the 
platol-  law,  and  he  appeals.  Affirmed. 

J.  R  Rose  and  Jno.  R.  Moore,  both  of 
Palestine,  for  appellant  O,  B.  Lane,  Asst 
Atty.  Oen.,  for  the  Stat& 

DAVIDSON,  P.  J.  Appelant  was  convict- 
ed of  violating  the  pistol  law. 

Motion  was  made  in  arrest  of  Judgment, 
because  Uke  information  does  not  specifically 
allege  that  the  offense  had  been  committed 
anterior  to  the  presentment  of  the  informa- 
tion; that  it  does  not  use  the  word  "anterior,** 
or  its  equivalent,  "heretofore."  The  inform 
mation  alleges  the  offense  to  have  been  com- 
mitted on  28th  of  September,  1912.  The  com- 
plaint alleges  the  same  date.  The  complaint 
was  sworn  to  on  the  2d  day  of  October,  1912. 
The  information  bore  no  file  mark,  but  upon 
motion  in  arrest  of  Judgment,  the  facts  show 
with  reasonable  certainty  that  It  was  filed 
the  same  day  on  which  the  comidaint  was 
filed,  to  wit  October  2d. 

[1]  The  court  ordered  that  the  informa- 
tion be  filed  nnnc  pro  tunc  as  of  October  2d. 
The  case  was  tried  during  the  month  of  Octo- 
ber. The  court  had  the  authority  to  order 
the  filing  nunc  pro  tone. 

[2]  Further  replying  to  this  motion  in  ar- 
rest of  judgment,  it  will  be  noticed  under  all 
the  dedsions  that  this  matter  cannot  be  tak- 
en advantage  of  by  motion  In  arrest  of  judg- 
ment; tliat  Is,  with  reference  to  the  filing. 
These  matters  mast  come  on  motion  to  quash. 
See  Branch's  Criminal  Law,  9  6S&  We  are 
of  opinion  that,  In  reference  to  these  matters, 
there  Is  no  merit  and  the  law  Is  against  ap- 
pellantfs  contention. 

£3]  It  Is  also  urged  that  the  evidence  is 
not  sufficient  to  support  the  conviction.  If 
the  focts  could  be  considered,  there  is  sub- 

Tat  otbw  OMM  SM  sue  tsple  and  smUob  HUHBBB  1b  Dm.  DIk.  k  A>l  Dig.  Key-N*.  Mas  A  lUp'r  ladOM 


8UITH  T.  STATU. 

(Court  of  CMminal  Appeals  of  T^zaa.  April 
16.  1918.) 

1.  OsnaiTAi.  Law  d  429*)  — SriDaircK— An- 

MIBSIBILITT. 

Rev.  Civ.  St  1911,  art  1748,  authorises 
clerks  of  the  county  court  to  appoint  deputies, 
and  r^uires  such  deputation  to  be  recorded  in 
the  omce  of  the  clerk  and  deposited  with  the 
clerk  of  the  district  court;  wbUe  articles  3687- 
3718  authorize  such  record,  and  copies  there- 
of, to  be  introduced  in  evidence.  Article  2287 
declares  that  each  justice  of  the  peace  shall  be 
ex  ofiido  notary  public ;  articles  d-14  authoris- 
ing such  officials  to  administer  oaths  and  take 
affidavits.  Held  that,  where  a  county  clerk  tes- 
tified that  he  bad  appointad  another  as  deputy, 
but  that  the  depntattou  had  been  mislaid,  a  rec- 
ord of  such  deputation,  which  was  acknowl- 
edged before  a  justice  of  the  peace,  is  admissible 
in  evidence.  * 

[Fd.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  1018.  1^;  Dec.  Dig.  S 
429.*] 

2.  Pebjubt  3  29*>— PBoracxmoK—EviDKNOE. 

Where  an  Inmctment  for  perjury  averred 
that  accused  falsely  testified  on  the  trial  of  her 
busband  that  he  did  not  strike  her  with  a  stick 
at  a  time  named,  evidence  that  she  did  so  testi- 
fy is  admissible,  but  not  evidence  aa  to  other 
matters  occurring  In  the  trial  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  IS  97-106;  Dec  Dig.  S  29.*] 

3.  Cbiuinai.  Law  (f  1168*>— Affkal— Sifa- 

BATION    or   WiTNBBBEB  ~  DxaOBBTXOH  09 

COTJET. 

In  the  absence  of  anyHiing  showing  an 
abuse  of  discretion,  the  refusal  of  ^e  trial  court 
to  put  some  of  the  prosecuting  witnesses  under 
the  rule  will  not  be  held  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8061-8066;  Dee.  Dig.  | 
1163.*] 

4.  Cbiminaz.  Lav  Q  1119*)— AfpeaXt-Bill 
ot  excepfionb. 

A  bill  of  exceptions  complaining  of  the  re- 
fusal of  the  trial  court  to  put  some  of  the  pros- 
ecuting witnesses  under  the  rule  presents  no 
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error,  where  it  does  not  ihow  what  nch  wit- 
neues  testified  to. 

[Ed.  Note.— For  other  case*,  see  Griminat 
Law,Gent.Dig.Si^7-2»30;  DecDis. }  3119.*] 
S.  GsnaNAi.  Iikw  (|  412*)— Etidehoi—Dsbo- 

LABATIONS. 

Where  defendant  was  accneed  of  falsdr 
testifying  on  the  trial  of  her  hasband  that  he 
did  not  strike  her  at  a  si^en  tim&  evidence  •> 
to  declarations  by  accased  upon  being  examined 
b7  a  ohj^Bician,  and  of  her  statements  to  the 
county  judge,  tending,  to  show  that  she  was 
beaten,  ib  admissible  to  show  that  she  falsely 
testified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  SMr^ll,  819-080;  Dec. 
Dig.  I  412.*1 

8.  iNDICnOCRT  AND  IlTVOBlUTIOIT  Q  81*)— VA- 

UDin— Namjj. 

An  indictinent,  which  named  accused  In 
numerons  places,  is  not  inTalid  because  in  one 

Slace  the  wrong  surname  was  used ;  it  appear- 
ig  that  that  portion  could  be  disregarded  as 
surplusage,  and  that  in  all  other  respects  the 
indictment  was  certain  and  could  not  have*  mis- 
led accused. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Inf  ormatioii,  Cent.  Dig.  li  216-224 ;  Dee. 
Dig.  I  81.*1 

7.  GsnnNAX.  Law  Q  1090*)— Appbai<— Biixb 

OT  Exceptions. 

In  the  absence  of  bills  of  exceptionB,  ob- 
Jectitms  to  the  admission  and  rejection  of  evi- 
dence cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dtg.  §|  2653.  2789,  2803-2822, 
2825-2827.  2927,  WQ8,  29^  3204;  Dec.  Dig. 
I  1090.*] 

Appeal  from  District  Court,  NacogdocheB 
Goanty;  James  I.  Perkiiis,  Judge. 

Bettie  Smith  was  eoDTlcted  of  perjury,  and 
she  appeals.  Affirmed. 

O.  B:  Lane,  Asst  Atty.  Qen.,  for  the  State. 

HARPER,  J.  [1]  Appellant  was  prosecnt- 
ed  and  convicted  of  perjury.  In  the  trial 
of  ber  husband  appellant  appeared  and  tea- 
tlfled,  being  sworn  by  Clifton  Wells,  who  It 
la  alleged  was  deputy  clerk  of  the  county 
court  of  Nacogdoches  county.  The  county 
clerk,  Mr.  O.  F.  Baxter,  appeared  and  testi- 
fied that,  he  bad  appointed  CUfton  Wells  his 
deputy ;  that  the  deputation  bad  been  mis- 
laid, but  he  thought  it  was  In  Ills  office,  and 
probably  could  be  found,  although  he  had 
looked  and  failed  to  find  same.  He  produced 
the  record  of  deputation,  wherein  was  re- 
corded the  deputation  of  Mr.  Wells,  which 
was  Introduced  in  evidence.  It  appeared 
therefrom  that  the  deputation  had  been  ac- 
knowledged by  Mr.  Baxter  before  J.  F.  Per- 
rltt,  justice  of  the  peace  and  ex  officio  no- 
tary public.  The  oath  was  administered  to 
Mr.  Wells  also  by  this  officer.  All  this  tes- 
timony was  objected  to  by  appellant  on  vari- 
ous grounds,  all  of  which  are  stated  In  the 
bills  of  exception.  Article  1748  of  the  Re- 
vised Statutes  authorizes  clerks  of  the  coun- 
ty court  to  appoint  deputies,  and  requires 
such  deputation  to  be  recorded  in  his  office 
and  deposited  with  the  clerk  of  the  district 
court,  and  chapter  4  of  title  53  of  the  Ber. 


Stats,  authorizes  this  record,  and  copies 
thereof,  to  be  Introduced  In  evidence.  Cbap- 
ter  1  of  title  41  provides  for  election  and 
qualification  of  Justices  of  the  peace,  and  ar- 
ticle 2287  provides  that  each  Justice  of  the 
peace  shall  be  commissioned  as  an  ex  offldo 
notary  public.  Title  2  of  the  Revised  Stat- 
utes authorizes  Justices  of  the  peace  to  ad- 
minister oaths,  affidavits,  and  affirmances; 
consequently  none  of  these  bills  present  er- 
ror, and  the  court  did  not  err  in  admitting 
the  record  of  the  deputation  In  evidence,  and 
it  sufficiently  established  that  Mr.  Wells  had 
been  legally  appointed  a  deputy  county  clerk, 
and  the  oath  administered  by  him  was  bind- 
ing. The  deputation,  while  not  expressed  Id 
the  best  language,  yet  was  sufficient  In  law. 

[2]  The  indictment  In  this  case  alleged 
that  appellant  had  sworn  on  tlie  trial  of  her 
husband  that  be  (Walker  Smith)  did  not 
strike  her  with  a  stick  at  the  time  named, 
which  said  statement  was  material  to  the  Is- 
sue involved  In  said  trial,  when  In  truth  and 
In  fact  said  Walker  Smith  did  strike  the 
ai^llant  with  a  stick,  which  fact  she  well 
knew.  All  testimony  which  would  go  to  show 
that  she  did  or  not  so  testify  on  the  trial  of 
Walker  Smltii  wonld  be  admissible,  but  the 
testimony  of  witnesses  as  to  other  matters 
testified  about  on  that  trial  would  be  irrele- 
vant and  immaterial,  and  the  court  did  not 
err  In  so  holding  and  excluding  such  evi- 
dence. The  issue  In  this  case  was.  Did  she 
so  testify,  and  was  it  true  or  false?  and 
these  other  matters  sought  to  be  Inquired 
about  would  shed  no  light  on  tliat  issue,  but 
would  only  tend  to  mystify  and  becloud  the 
real  issues  in  the  case. 

[3, 4]  It  appears  that  the  Honorable  F.  P. 
Marshall,  county  Judge,  J.  L.  Burrows,  con- 
stable, and  O.  F.  Baxter,  county  clerk,  were 
used  by  the  state  as  witnesses  In  the  case, 
and  although  the  rule  had  been  demanded 
these  witnesses  were  by  the  court  excused 
from  the  rule.  This  Is  a  matter  within  the 
sound  discretion  of  the  trial  Judge,  and  In 
the  absence  of  anything  showing  that  his  ac- 
tion in  this  Instance  was  an  abuse  of  this 
discretion  these  bills  present  no  error.  In 
addition  to  this.  In  neither  of  these  bills  Is 
It  shown  what  either  of  the  witnesses  testi- 
fied to;  BO  It  Is  not  presented  in  a  way 
whldi  wonld  authorize  us  to  review  the  mat- 
ter, or  Judge  whether  or  not  the  court  did 
abuse  his  discretion. 

[fil  Ttiat  Dr.  Lockey  examined  appellant 
on  the  day  It  was  aliped  her  husband  struck 
her,  and  what  she  then  told  him,  wonld 
clearly  be  admissible  In  this  case  when  she 
was  on  trial.  Appellant's  objections  might 
be  sound  If  Walker  Smith  was  on  trial ;  but 
In  this  case  Bettie  Smith  was  on  trial,  and 
her  statements,  when  not  under  arrest,  would 
certainly  be  admissible  against  her.  It  was 
also  proper  to  permit  Judge  Marshall  to  tes- 
tify what  appellant  told  him,  as  it  all  tend- 
ed to  show  ttiat  she  had  sworn  falsely  on 
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tbe  trial  of  Walker  Smltb,  wbea  alie  tertlflea 
he  did  not  strike  her. 

[I]  Tbe  ooart  did  not  err  In  oremiUng  the 
motion  In  arrest  of  judgment.  The  fact  that 
the  words  "Settle  UUes"  are  used  at  one 
place  In  the  Indictment  nben  it  was  Intend- 
ed to  sar  "Bettle  Smith"  does  not  rendw  the 
Indictment  uncertain:  nor  coold  It  have  mis* 
led  the  appellant.  The  Indicboent  had  al> 
that  the  offense  was  committed  br  aih 
pellant,  naming  her,  hj  tesUfyliv  to  certain 
Cacta  on  the  trial  of  Walker  Smith,  which 
said  statements  were  false,  and  after  naming 
ha  as  Bettle  Smith  at  least  a  dosen  times 
In  tbe  Indictment  tf^  at  near  the  close  of  the 
indictment,  inadrertentlr  caU  her  "Bettle 
Miles,"  hot  fotttrtoing  It  with  an  aU^tlon 
again  giving  her  her  correct  name,  does  not 
vitiate  the  Indletmmt ;  espedaDr  la  this  true 
when  the  sentence  containing  the  incorrect 
name  can  be  treated  as  surplusage,  and  snffl- 
doit  still  remains  to  charge  the  offense. 
Wampler  v.  States  28  Tex.  Akh  SS3, 13  S.  W. 
144;  Mnsqnes  t.  State,  41  Tex.  228;  Bartr 
ley  T.  Stete^  47  Tex.  Gr.  B.  41,  83  S.  W.  180; 
CtMSsley  T.  State,  74  8.  W.  048 ;  Eddlaon  t. 
States  78  &  W.  897. 

[7]  There  are  sereral  matters  complained 
of  In  the  motitm  In  regard  to  admlttbog  and 
rejecting  testlmonr  to  which  no  bills  at  ex- 
cei»tlon  were  reserved,  at  least  tbe  record 
before  ns  contains  no  sudi  Ulls;  conse- 
gnentl7  tbe  matters  are  Aot  presented  In  a 
way  we  can  review  than. 

No  QMclal  tHOLts^  were  requested,  and  we 
have  carefully  reviewed  those  grounds  In  the 
motion  complaining  of  the  charge  of  the 
court,  and  qone  of  them  present  error. 

The  Judgment  Is  affirmed. 


HALDONADO  et  aL  v.  8TATB. 
(Conrt  of  GrimlDal  Appeals  of  Toas.  AptH 
23.  1918.) 

1.  Honcinn  d  804*)— Assault  with  ImsifT 

TO  KitL— AcCIDrHT-rlNeTBUCnONS. 

Evidence,  on  a  trial  for  assaalt  with  in- 
tent to  kill,  Add  to  require  tbe  sabmiMion  of 
the  qoettion  whether  tbe  discharge  of  a  pistol 
was  accidental,  and  hence  the  refusal  to  submit 
such  qaestiOD  was  reveraible  error. 

[Ed.  Note.— For  other  casei,  Bee  Homicide, 
Gent  Dig.  S  636;  Dec  Dig.  i  304.*] 

2.  CsnniTAL  Law  (|  779*)— Imstbdctions  as 
TO  CoDEnnDAKTS— AaaAni.T  with  Intent 
TO  Kill. 

An  instmetion  that  if  defeodanta,  or  either 
of  tbem,  assaulted  the  prosecuting  witness  with 
intent  to  kill  and  murder  him,  to  find  them,  or 
either  of  tbem,  gnlltj  of  aasaolt  with  intent  to 
murder,  was  emmeoiu;  since  It  authorized  a 
convictioD  of  both,  if  either  made  an  assault 
with  such  intent 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1858;  Dec.  Dig.  |  779.*] 

8.  HoMICIOn  (I  174*)— ASSAITLT  WITH  IRTIHT 

to  Kiix— EvipEnoc 

On  a  trial  for  assaulting  the  foreman  of 
die  ranch  on  which  defendants  were  emplored, 
with  intent  to  kill,  evidence  that  defendants 


cousin,  who  was  also  employed  on'inich.  randi, 
immediatehr  after  the  assault  disappeared,  and 
that  two  01  the  ranch  owner's  horses  disappear- 
ed at'  tile  same  time,  should  have  been  excluded, 
where  It  was  not  aoi^bt  to  connect  defendants 
with  such  matter. 

[Ed.  Note.— For  other  coses,  see  Homicide, . 
Cent  Dig.  il  358-371;  Dec.  Dig.  {174.*] 

4.  HoHiciDB  (I  106*)— Assault  with  Inteiht 

TO  Kill— Evidence. 

On  a  trial  for  assaulting  the  foreman  of 
the  ranch  where  defendiuits  were  employed  with 
intent  to  kill,  the  testimony  of  the  cook  on  such 
ranch  that,  a  few  daws  before  the  alleged  as- 
sault, one  of  defendants  wanted  to  borrow  some 
money  which  she  bad,  and  which  she  declined 
to  lend,  telling  him  that  it  belonged  to  tbe  fore- 
oian  and  not  to  her,  presumably  introduced  on 
the  theory  of  motive,  ^ould  have  been  excluded, 
where  the  matter  was  not  shown  to  have  enter- 
ed into  the  trouble. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  If  320-331 ;  Dec.  Dig.  i  166.*] 

Appeal  from  District  Ooart,  Brooks  Conn- 
t7;  W.  B.  Hopkins,  Judge. 

Jose  Garcia  Maldonado  and  another  were 
convicted  of  assault  with  Intent  to  mnrder, 
and  they  appeal.   Reversed  and  remanded. 

J.  T.  Canales,  of  BrowiiBvllle,  and  E.  C 
Oalnes,  of  Austin,  for  appellants.  0.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellants  were  con- 
victed of  murdtf  in  tbe  second  degree;  tbelr 
punishment  being  assessed  at  two  years'  con- 
finement ea<^  In  the  penitentiary. 

[1]  On  tbe  5th  of  May  appellants  Jose 
Garcia  Maldonado  and  Fedro  Oarcla  Maldo- 
nado were  working  as  bands  on  the  ranch 
of  J.  P.  Reed.  On  the  same  ranch  and  at  tbe 
same  time  Yictoriano  Garcia  Maldonado,  Je- 
sus Lopea,  Ramon  Estrada,  and  a  Mexican 
woman,  Antonla  Ramires,  were  also  employed 
on  the  rancb;  the  woman  being  the  cook. 
She  had  a  son  with  her  ten  years  of  age. 
These  are  all  of  the  persons  who  were  on 
the  rancb  at  the  time  of.  tbe  difficulty  out 
of  which  grew  this  prosecution.  The  two 
defendants  are  brothers;  Jose  Garcia  being 
older  than  Pedro.  Yictoriano  Garcia  Maldo- 
nado was  brother  of  tbe  two  defendants,  and 
Lopes  their  cousin.  Ramon  Estrada  had  been 
working  upon  the  ranch  for  eleven  years, 
and  In  the  absence  of  Mr.  Reed  acted  as 
foreman.  Antonla  Ramirez  had  been  cook, 
residing  on  the  rancb  about  two  years.  The 
two  defendants  and  ^ctoriano  Garcia  Maldo- 
nado and  Lcvea  had  been  upon  the  ranch 
about  idx  montba  Estrada  is  the  all^;ed  as- 
saulted party.  His  testimony  Is  to  the  ettect 
that  on  Sunday  evening  about  4  o'clock 
Pedro  returned  from  the  Rendado.  Bstrada 
had  loaned  Fedro  a  horse  to  ride  to  the 
Rendado.  Pedro  npm  his  return  inquired  If 
there  was  anything  in  the  house  to  eat 
Estrada  answered  In  the  affirmative,  and  as 
they  were  going  in  the  house,  Jose  Oarcla, 
one  of  the  defendants,  remarked  to  Estrada 
he  was  a  scoundrel,  and  that  be  (Jose)  was 
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going  to  kill  a  Mexican  or  American  before 
be  left  there.  There  was  a  platol  lying  on 
the  Bewing  machine.  Jose  picked  up  the 
platol  and  later  fired  at  Batrada.  The  ball 
entered  his  liaod  and  came  out  at  or  near 
■  the  elbow.  He  further  testified  at  the  time 
the  pistol  was  pointed  at  him  Pedro  caught 
his  arm  from  behind  and  held  him,  and  im- 
mediately after  the  shot  the  cook  came  in. 
This  witness  testified,  also,  that  these  Mex- 
ican boys  had  been  working  at  the  ranch 
together  and  that  no  friction  or  ill  feeling 
or  unkind  words  had  occurred  between  him- 
self and  any  of  them.  To  use  his  express 
words,  he  says:  "I  had  no  trouble  with 
them  and  do  not  know  why  Jose  did  the 
way  he  did.  I  had  no  conrersatlon  and  no 
difficulty  with  him  befora  The  day  before 
X  did  not  use  any  abusive  langaage  to  him 
and  he  had  used  no  abusive  language  to  me 
before  that."  This  is  substantially  the  state's 
case.  Pedro,  Jose,  and  Yictorlano  Garcia 
Maldonado,  the  only  other  witnesses  who 
were  present  at  the  time  of  the  tronble,  also 
testified  that  no  ill  will  had  erer  existed  be- 
tween any  of  them  and  Bamon  Bstrada. 
That  on  Sunday  evening  they  were  all  leav- 
ing tlietr  meal  wttb  Jew  in  finnt;  Yictorlano 
next,  then  came  Estrada  with  Pedro  behind. 
▲  platol  bdonglng  to  Mr.  Beed,  the  owner 
of  the  ranch,  was  lying  on  the  end  of  a 
sewing  machine  itandljig  In  tbe  dow  of  a 
aide  room  Just  off  from  the  door  where  they 
were  going  out  Jose,  the  boy  who  bad  the 
pistol  In  bis  hand  when  it  was  llred,  had 
seen  a  i^tol  bat  bad  never  bandied  one,  and 
out  of  curiosity  picked  this  (me  up  and  was 
handling  11;  letting  the  hammer  np  and  down, 
when  tbB  oQusn  came  out  with  Tictoriano 
In  front,  Ramon  Estrada,  the  injured  party, 
Immediately  bddnd  blm,  Pedro  bringing  up 
the  rear.  When  Pedro,  tbe  elder  of  tbe  boys, 
saw  Jose  with  the  pistol,  he  told  blm  to  put 
it  back;  but  Joee  kept  handling  it,  and  In  a 
motDent  It  flred.  The  ball  passed  snflSciently 
cflooe  to  Victoriano  to  scordi  his  clothes  and 
powder  bum  hie  face;  passing  through  the 
arm  of  Estrada,  It  struck  Pedro  In  the  fttce. 
When  this  occurred  Victoriano  took  the  pis- 
tol ont  of  Jose's  hand  and  put  it  up.  Noth- 
ing was  said  by  Jose  at  the  time.  Jose,  tes- 
tifying, said:  "I  was  with  my  face  towards 
the  others,  but  I  don't  remember  just  exactly 
how  I  held  the  pistol  then.  The  pistol  then 
went  off  when  I  was  examining  it  I  had 
never  seen  tbe  pistol  before.  I  had  never 
owned  or  seen  a  pistol  before.  Before  this  I 
had  been  living  on  the  Sabinas  river  near 
the  city  of  Ouerrero  In  Mexico.  After  the 
shot  was  flred  I  placed  the  pistol  back  where 
It  had  been.  At  the  time  I  saw  that  my 
brother  had  been  powder  burned  In  the  breast, 
and  I  noticed  that  Ramon  Estrada  was 
wounded;  I  didn't  know  Just  where  he  was 
wounded,  but  X  saw  that  he  was  groaning 
and  saw  from  that  tliat  be  was  wounded, 
acd  I  also  saw  my  brother  with  his  hand  up 


to  hla  chin  and  apparently  wounded.  Noth- 
ing was  said  before  this  diot  was  flred.  My 
brother,  who  is  also  my  eompadre,  told  me 
to  let  the  pistol  alone,  that  a  shot  might  go 
ofC.  That  was  as  soon  as  he  saw  me  with 
the  pistol,  and  at  that  moment  the  shot  was 
fired.  The  woman  cook  came  and  took  Ba- 
mon away.  *  *  «  Just  as  I  reached  for 
the  gun  my  brother  Pedro  tali  me  to  let 
that  gun  alone  lest  a  shot  might  go  off.  Vic- 
toriano was  a  little  behind  from  me,  bat 
was  really  nearer  to  me  than  Pedro  was. 
I  picked  up  the  gun'  nevertheless.  I  was 
handling  the  pistol  and  turned  around.  I 
cocked  the  pistc4  and  lowered  It  two  or  three 
times.  I  cocked  it  with  my  ttinmb  and  let 
down  the  trigger  with  my  forefinger  two 
or  three  times.  Beton  that  time  I  had  never 
seen  a  pistol.  I  had  seen  thran  some  time, 
but  I  had  never  handled  one.**  He  says,  "Xt 
is  not  true  that  when  I  pulled  that  gun  and 
cocked  it  and  threw  it  down  on  Ramon  that 
he  threw  up  his  left  hand  and  that  my  broth- 
er Pedro  grabbed  him  from  b^dnd.  That 
Is  not  true."  There  are  other  facts  tending 
to  show  accident 

The  court  submitted  the  theory  of  the 
state,  but  did  not  submit  the  theory  of  the 
defendants ;  that  la,  tbe  jfiatol  wesat  off  ac- 
cidentally and  the  shooting  was  nnlntaii- 
tlonaL  It  is  deemed  tuineceasarj  to  revtew 
tbe  focts  forthor  la  this  connecUon.  TUb 
evidence  called  for  a  cbaxge  on  accidental 
discharge  of  the  pistol.  This  matter  was 
preserved  in  the  trial  eoort  and  is  properly 
presented  here  for  levldon.  TUs  was  error. 
The  «nirt  should  have  dtiarged  Oils  tbeoir 
of  the  casa  GaUunm  State,  71  S.  W.  270; 
McCtay  T.  States  68  Tex.  O.  B.  622,  140  & 
W.  442;  Hodge  T.  State,  00  TMl  Or.  B.  1S7, 
181  S.  W.  077. 

[2]  The  court  gave  0ds  charge:  If  tnm 
the  evidence  yon  are  satisfied  b^ond  a  les- 
sonable  doubt  that  the  defmdants  Jose  Gar- 
de Maldonado  and  Pedro  Oarda  Maldonado^ 
or  either  of  them,  on  or  about  the  time  charg- 
ed In  the  indictment,  in  the  county  of  Brooks 
and  state  of  Texas,  with  a  deadly  weapon, 
and  with  malice  aforethought,  did  assault 
the  said  Ramon  Estrada  with  Intent  then  and 
there  to  kill  and  murder  him,  by  the  means 
charged  in  the  Indlctmoit  then  you  will  find 
the  defendants  or  either  of  them  guUty  of 
an  assault  with  intent  to  murder,  and  bo 
say  by  yoor  verdict"  etc.  Exception  was 
reserved  In  the  trial  court  to  this  and  again 
presented  to  this  court  as  error.  This  charge 
Is  not  correct  Under  this  charge  the  Jory 
was  authorized  to  convict  both  defendants 
If  they  should  find  that  either  made  the 
assault  upon  Estrada  with  intent  to  kill  blni- 
This  charge  is,  without  discnsslon,  aroneoaa 
Tittle  V.  State,  80  Tex.  App.  B27,  17  S.  W. 
1118;  Hays  &  Trent  et  aL  v.  State,  30  Tex. 
App.  472,  17  8.  W,  1063. 

[I]  Jesus  Lopes,  when  Ote  shot  was  flred, 
Immediately  left  the  ranch  and  had  not  been 
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beard  of  or  located,  at  the  time  ot  the  trial, 
which  occurred  some  time  snbsequent  to  the 
trooble  at  the  ranch.  There  la  no  evidence 
connecting  Lopes  with  the  shooting  in  any 
manner.  He  was  preset  at  the  time,  and 
when  the  pistol  fired  he  fled,  and  bo  far  as 
the  record  la  concerned  has  not  ceased  his 
flight.  The  next  day  it  was  diacovered  that 
two  of  Mr.  Beed's  horses  were  gone.  The 
disappearance  of  Lopes  and  the  fact  that 
the  horses  were  ascertained  to  be  gone  the 
next  day  seems  to  hare  beoi  relied  on  by  the 
state  to  show  that  Lopes  committed  theft 
of  the  horses.  Whether  tbta  be  true  or  no^ 
tills  evldenoe,  we  tlilnk,  was  not  admissible 
against  aK>ellanta  That  occurred  after  the 
staootinfr  Appellants  were  In  no  way  con- 
nected with  it,  nor  was  it  sought  to  connect 
them  with  It  This  matter,  while  excepted 
to  in  the  statement  of  facts,  was  not  brought 
fbrward  in  the  bill  of  exceptions,  and  Is  so 
proacnted  perhaps  onder  the  dedslons  It  is 
doobttnl  if  it  Is  revlewaUft  Be  that  as  it 
may,  as  the  case  has  to  be  tried  again,  we 
call  attention  to  the  fact  that  thla  testimony 
was  not  admissible,  and  aivaUant's  excep- 
tion ought  to  hSTe  been  sustained. 

14]  There  Is  another  ^tq^tlon  In  the 
case  snbmltted  for  rerersaL  The  woman 
Antonia  Ramires  was  pennltted  to  testify 
ttiat  ahe  had  $130  in  her  stocking  which  she 
kept  in  her  room,  and  that  one  of  the  de- 
fendants had  seen  this  money  prior  to  the 
luMnldde  and  wanted  to  borrow  91S  of  It, 
which  she  declined  to  lend  him,  stating  that 
It  did  not  belong  to  her,  hut  that  it  did  be- 
long to  Ramon  Estrada.  This  was  a  few 
days  prior  to  the  shooting.  This  matter  la 
inesented  about  as  that  with  referoiee  to  the 
flight  of  Lopes  and  tlie  dlsappearanoe  of  the 
horses.  This  had  no  connection  with  the 
sbootiag.  We  snwose  this  was  introduced 
on  the  theory  9t  mottve.  it  is  not  shown  to 
bare  entered  into  the  trouble,  if,  as  a  matter 
of  fact,  the  shooting  was  intentional.  We 
mention  this  also  so  that  upon  another  trial 
this  wroT  may  not  get  into  the  case. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded. 


KINOH  V.  STATE, 

(Court  ot  Otiminal  Appeal  of  Texas.    April  2, 
191S.    On  MoUon  for  Rehearing,  May  7, 

1913.) 

1.  CnuinAi.  LA.W  ^  1036*)— OounxnroT  ot 
WiTiraasu— BuLiNos— Bxvnw. 

Where  prosecutrix  was  tnted  as  to  her 
eompetency,  and  the  coart  decided  that  she  was 
competent,  and  her  teetlaiony  went  befbre  the 
jury,  accQwd,  reserving  no  raception,  could  not 
complain  of  the  roling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  DIr.  H  16S1-1640,  2684^-2641; 
Pec  Dig.  I  1086.*" 

2.  JtTRT  (I  no*)- Selection— Objkctiohs. 

Where  accused  tried  at  one  term  accepted, 
witluHit  (Ejection,  the  jury  selected  at  the  prior 
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term,  he  could  not  after  trial  complain  ol  the 
time  of  the  selection  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  602-613.  61&-623;  Dee.  Dig.  1  U0.«] 

3.  Rape  (|  6*)  — Elshxhtb  or  OmnsB  — 

FOKOK. 

Force  is  not  an  element  of  rape  on  a  fe* 
male  under  the  age  of  coneent. 

[Ed.  Note.— For  other  cases,  see  Bape^  Cant 
Dig.  i  6 ;  Dec  Dig.  {  6.*] 

On  Motiim  for  Rehearing. 

4.  Cbiuinal  Law  (i  951*)— Motion  ros  New 
TaiAi/— TiuB  OF  Filing. 

A  motion  for  new  trial  filed  after  the 
term  at  which  the  conviction  occurred  comes 
too  late. 

[Ed.  Moter-For  other  eases,  see  Criminal 
Law,  Gent  Dig.  K  2S49-23&S;  Dee.  Dig.  | 
961.*] 

6.  Cbiuinal  Law  (8  1009*)— STAnaam  of 

Facts— Time  or  Filing. 

A  statement  of  facts  filed  after  sentence, 
entered  nunc  pro  tunc  at  a  term  subsequent  to 
that  at  which  conviction  was  bad,  cannot  be 
considered  on  appeal ;  for  a  statement  of  (acts 
must  be  filed  at  the  term  at  which  the  Jury  re- 
turned tiie  verdict  and  judgment  entered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2866-2880;  Dec;  Dig.  { 
1099.*! 

6^  CaiiUNAi,  Law  (|  1172*)— Hauclkss  Bb- 

■OB— EsSONEOTTS  InSXKUCTIONB. 

Where,  on  a  trial  for  rape  on  a  female  un- 
der the  age  of  consent  prosecutrix  testified  that 
accused  had  Intercourse  with  her,  and  physi- 
ciauB  pysmlplng  her  declared  that  Ae  had  been 
penetrated,  an  Instruction  that  it  was  necessar? 
that  the  evidence  showed  penetration,  but  be- 
yond that  the  jury  need  not  go,  thouu  errone- 
ous, was  not  ground  for  reversal;  the  Indict- 
ment not  alleging  that  the  offense  was  aooom- 
plished  b;  force,  threats,  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w.  Cent  Dig.  ||  8128,  8164-8167,  8168-8168, 
8160:  Dee.  Dig.  1  1172;*  Bape,  Cent  Dig. 
i  104.] 

Appeal  from  District  Court,  Harrison  Coun- 
ty; H.  T.  lorttl^xm.  Judge. 

Bnssell  Klnidi  was  convicted  of  rape  on  a 
female  naSiee  the  age  of  consent,  and  he  ap- 
peals. Affirmed. 

See,  also,  160  8.  W.  610. 

Beard  &  Davidson,  of  Marshall,  for  ap- 
pelhint  a  B.  lane^  Aart.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction 
for  rape;  tbe  punishment  bdng  assessed  at 

10  years. 

[1,2]  1.  There  are  no  bills  of  exceptions 
Incorporated  in  the  record.  Appellant  ui^es 
two  grounds  for  reversal,  which  cannot  be 
considered  in  the  absence  of  bills  of  excep- 
tions. The  first  is  to  the  competency  of  the 
witness  Emma  Grandberry,  the  prosecutrix, 
and  the  second  is  to  the  fact  that  the  petit 
Jury  who  tried  appellaut  had  been  drawn  at 
the  May  term  for  the  November  term  of  the 
court  With  reference  to  the  competency 
of  the  testimony  of  the  girl,  it  is  sufficient 
to  say  that  she  was  tested  as  to  her  com- 
petency, and  the  court  decided  adversely 
to  appellant,  and  her  testimony  went  before 
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the  )ury.  Appellant  reserved  no  exception, 
and  therefore  cannot  be  heard  to  complain. 
In  regard  to  the  second  question,  the  record 
shows  an  agreement  in  the  statement  of 
facta  that  the  Jurors  who  tried  appellant 
were  selected  at  the  May  term  of  the  court, 
and  that  he  was  tried  at  the  following  No- 
vember term.  Appellant  went  to  trial  with- 
out objection,  accepted  the  Jury,  reserving 
no  exception.  There  was  no  challenge  to 
the  array ;  nor  was  there  an  exception  re- 
served to  any  Juror  who  sat  upon  the  trial. 
This  does  not  come  within  the  rule  laid  down 
in  the  case  of  Woolen  v.  State,  150  S.  W. 
1165,  and  Mayfleld  v.  State.  151  S.  W.  303, 
and  Whiten  v.  State,  151  S.  W.  1182,  three 
cases  decided  at  the  present  term  of  court. 
The  three  eases  mentioned  were  from  Har- 
rison county,  ae  is  this  case.  Those  cases 
discussed  the  legality  of  the  indlctm^t,  be- 
cause It  was  returned  by  grand  Jurors  select- 
ed as  the  petit  Jurors  were  selected  In  this 
case,  but  timely  objection  was  urged,  and 
the  Indictment  was  beld  vlcions  under  the 
authorities  and  line  of  reasoning  set  forth 
in  Oiose  coses.  Under  the  drcumstances  of 
this  case,  we  are  of  oi^on  those  cases 
are  not  applicable.  If  appellant  had  object- 
ed to  these  Jurors,  or  to  the  array,  b^ore 
the  selection  of  the  Jury,  his  case  would 
bare  iwramted  a  very  dlfferoit  proposition. 
We  therefore  hold  that  even  had  the  matter 
been  presented  by  bill  of  ezceptioo;  we  could 
not  reverse,  inasmuch  as  appellant  accepted 
the  Jury  without  objection  and  only  suggests 
it.  aftw  trial.  In  the  agreed  s^tement  In  the 
statement  of  facts. 

2.  The  court  gare  the  following  cha^: 
"Penetration  only  Is  necessary  to  be  proved 
by  the  state  upon  a  trial  fbr  rape,  but  It 
Is  necessary  that  the  evidence  show  t>e- 
yond  a  reasonable  dotibt  that  there  was 
penetration;  that  Is  to  say,  that  the  private 
parts,  the  female  organ  of  the  female  al- 
leged to  have  been  raped,  was  penetrated  or 
entered  Into  by  the  male  member  or  organ  of 
the  accused.  Beyond  the  mere  fact  of  pene- 
tration you  are  not  required  to  go,  as  to 
ascertain  how  deep  or  how  far  the  penetra- 
tlonr  or  entry  extended,  or  whether  or  not 
there  was  emission  of  semen."  This  charge 
trenches  closely  upon  forbidden  ground,  and 
had  the  indictment  alleged  either  force, 
threats,  or  fraud  It  would  have  been  fatal 
to  this  conviction.  The  indictment,  however, 
alleges  the  rape  upon  a  girl  under  16  years 
of  age,  and  does  not  allege  that  this  was  ac- 
complished by  either  force,  threats,  or  fraud. 
Therefore  the  case  does  not  come  within  the 
rule  laid  down  In  the  McAvoy  Case,  41  Tex. 
Cr.  R.  se,  51  S.  W.  928,  and  cited  by  ap- 
pellant, nor  within  the  rule  laid  down  in 
the  Cromeans  Case,  59  Tex.  Cr.  R.  611,  129 
S.  W.  1120.  These  cases  are  cited  in  sup- 
port of  this  proposition.  Id  this  case  the 
evidence  Is  clear  on  the  part  of  the  prosecu- 
tilz  that  appellant  had  actual  intercourse 


with  her  and  penetrated  her,  slie  says,  a 
distance  the  length  of  her  finger.  Two  ptay- 
siolana  examined  her  and  declared  that  abe 
bad  been  penetrated.  We  are  of  opinion  tbat 
this  ^arge,  while  erroneous,  is  not  snffldeiit- 
]y  BO  In  this  case  to  lequln  a  revaratl  <tf 
the  Judgment. 

[3]  3.  It  Is  contended  that  the  court  erred 
In  presenting  the  issue  of  rape  to  the  Jury, 
and  that  he  nowhere  defined  and  told  tlie 
Jury  the  meaning  of  the  term  "assault," 
and  did  not  define  and  give  the  meaning  of 
the  word  "force"  in  connection  with  rape. 
The  court  did  give  the  definition  of  assault, 
but  did  not  define  iorce.  It  Is  contended 
that  the  court  erred  in  not  defining  force. 
This  is  not  correct  in  this  character  of  case^ 
The  girl  was  under  16  years  of  age,  and  the 
element  of  force  does  not  enter  into  the 
case.  We  are  cited  to  the  McAdoo  Case,  35 
Tex.  Cr.  R.  603,  34  S.  W.  955,  00  Am.  St. 
Rep.  61.  In  the  McAdoo  Case  it  was  neces- 
sary to  give  the  definition  of  force.  That 
was  under  a '  different  article  and  allied 
an  attempt  to  commit  rape.  All  of  the  de- 
cisions, as  well  as  the  statutes,  recognize 
and  keep  separate  a  distinction  between  as- 
sault to  rape  and  an  attempt  to  rape. 

4.  In  the  other  questions  sn^ested  we 
find  nothing  of  sufficient  Importance  to  dis- 
cuss.  The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

The  Judgment  herein  was  affirmed  reoeat- 
ly.  Motion  for  rehearing  is  filed,  suKestins 
that  the  court  was  in  error  in  affirming  the 
Judgment  We  have  reviewed  the  questions 
and  are  still  of  the  opinion,  as  this  record 
presents  the  matter,  that  the  mott<m  for  re- 
hearing should  be  overruled. 

[4]  A  little  statement  may  be  necessary 
or  proper  here.  -  The  first  appeal  or  at- 
tempted appeal  was  dismissed  because  of  a 
want  of  sentence.  Subsequently  a  sentence 
was  entered,  and  an  appeal  prosecuted  fol- 
lowing sentence.  After  the  trial  court  en- 
tered sentence,  appellant  filed  a  motion  for 
a  new  trial.  A  motion  for  new  trial  comes 
too  late,  as  we  understand  our  statutory 
enactments.  If  filed  after  the  term  at  which 
the  conviction  occurred. 

[5]  Appellant  also  filed  a  statement  of 
facts  after  the  sentence  was  entered  nunc 
pro  tunc  at  the  subsequent  term.  This  can- 
not be  considered  under  the  statute.  The 
statement  of  focts  must  be  filed  in  connec- 
tion with  the  term  of  court  at  which  the  con- 
viction occurred;  that  is,  at  the  term  at 
which  the  Jury  returned  the  verdict  and 
Judgment  entered.  The  statement  of  facts 
filed  after  the  sentence  is  Included  In  this 
transcript,  instead  of  the  original  statement 
of  facts  filed  after  the  term  at  which  th^ 
conviction  occurred.  Reallztng  the  condition 
of  the  record,  the  writer  wrote  the  o^nlon 
affirming  the  Judgmoit  as  if  the  statuneut 
of  facts  was  timely  filed,  because  these  mat- 
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ten  ai&it  be  eared  tij  certlorart  In  bring- 
ing op  the  first  statemrait  of  tacts.  Inasmuch 
as  it  was  filed  within  time.  To  prevent  this 
delay  the  writer,  perhaps  not  In  exact  ac- 
cord with  the  law,  considered  the  facts.  This 
is  mentioned  In  order  to  call  attention  to 
one  proposition  urged  by  appellant 

[I]  His  contention  la  that  the  opinion  af- 
firming the  Judgment  states  the  testimony  of 
the  two  doctors  a  little  strongly  for  the 
state.  In  stating  the  evidence  the  record 
was  not  copied,  but  a  snbstantlal  conclusion 
from  the  facts  was  stated.  We  have  review- 
ed this  testimony  in  the  light  of  the  criti- 
cism and  still  think  that  the  conclusion 
reached,  if  erroneous,  was  not  sufficiently 
so  to  amount  to  anything.  We  stated  In  the 
original  opinion,  in  substance,  that  the  two 
doctors  examined  the  girl  and  found  she 
had  been  poietrated.  One  of  them  did ;  the 
other  stated  that  in  examining  the  girl  he 
toond  indications  showing  the  girl  bad  been 
penetrated.  It  is  unnecessary,  we  think,  to 
go  into  a  detailed  statement  It  is  evident 
from  any  fair  reading  of  the  testimony  of 
these  two  doctors  that  the  girl,  from  their 
evidence,  had  been  penetrated.  The  testi- 
mony of  one  is  little  stronger  than  the  other ; 
the  second  one  claiming  from  indications 
which  he  discovered  about  the  private  parts 
of  the  girl  that  she  had  been  penetrated. 
But  even  If  the  conclusion  of  that  doctor  may 
have  been  a  little  strong,  or  may  have  not 
folly  indicated  that  the  girl  had  been  pene- 
trated by  the  male  member,  yet  that  would 
be  corroborative  or  cumulative  of  the  testi- 
mony of  the  other  doctor  and  of  the  prose- 
cotrix.  The  state  made  out  a  case,  so  far 
as  the  assault  and  penetration  were  eon- 
cemed,  which  if  the  Jury  believed  would 
Jostlfy  their  conclusion.  So  the  matt^  as 
presented,  we  think,  does  not  amount  to  any- 
thing  serious,  and  is  not  of  snfiQdfflit  Impor- 
tance for  serloos  dlscossion. 

In  r^ard  to  the  other  questions,  we  are 
of  opinion  we  were  correct  The  court 
charged  upon  the  law  of  and  defined  as- 
sault It  was  not  necessary  to  repeat  this, 
we  think,  In  connection  with  submitting  the 
issue  of  rape.  The  conrt  was  not  charging 
rape  by  force:  It  was  not  in  nor  of  the  case. 
The  girl  was  und^  15  years  of  age.  Force 
was  not  an  tssne,  and  the  court  did  not 
cubrait  It  upon  that  theory.  There  was 
evid^oce  adduced  sufficient  to  constitute 
rape  upon  a  girl  under  15.  The  writer  has 
not  been  in  accord  with  many  of  the  au- 
thorities in  this  state  with  reference  to  what 
It  takes  to  constitute  assault  to  rape  upon 
a  girl  under  15  years,  but  his  views  have 
not  obtained  as  being  the  law;  but  if  rape 
was  committed  in  this  case  the  assault  was 
complete  under  any  view  of  the  law.  The 
writer  would  have  taken  a  dlfFer^t  view  if 
these  alleged  errors,  if  errors  they  be,  would 
probably  have  brought  a  more  favorable  ver- 
dict to  the  defendant  The  writer  is  of  the 
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opinion  that  If  an  error  is  committed  in  the 
trial  conrt,  but  for  which  the  verdict 
would  have  been  more  favorable  to  the  ac- 
cused, then  that  error  would  be  fatal  to  the 
conviction.  But  In  this  case  the  errors,  the 
writer  thinks,  are  not  of  that  character. 

Believing  there  la  no  substantial  merit  in 
the  motion  for  rehearing,  and  there  Is  no 
question  raised  that  would  have  been  of 
assistance  before  the  Jury  to  the  defendant, 
the  motion  for  rehearing  is  overruled. 


ROBERTS  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.  April 
2,  1913.    On  Motion  for  Rehear- 
ing, Mar  7,  191B.) 

X  Homicide  (J  146*)— Trial— Insteuctions. 

Malice  as  a  predicate  for  murder  Id  the 
second  degree  may  be  implied,  but  not  merely 
from  an  unlawful  Ulling;  so  that  where  there 
was  evidence  of  manslaughter,  negligent  homi- 
cide, and  self-defeoBe,  an  instruction  that  im- 

EUed  malice  would  be  presumed  from  an  nn- 
iwf  ul  homicide  ii  erroneous. 
[Ed.  Note.— For  other  eases,  see  Homicide^ 
Cent  Dig.  1$  266-^;  DeeTDIg.  1 14tk«] 

2.  HoMiciDi  (S  840*)— Appeal— Rkvusiblb 
EaaoB. 

In  a  homicide  case,  where  there  was  evi- 
dence of  manslaughter,  negligent  homicide,  and 
self-defense,  a  charge  that  malice  is  an  in- 
gredient of  the  offense  of  mnrder  in  the  second 
degree,  which  may  be  implied  from  the  fact  of 
an  unlawful  killing,  is  reversible  error,  where 
coupled  with  other  charges  differentiatiog  mur- 
der in  the  first  and  second  degree  and  inform- 
ing the  jury  that  where  an  initrument  reason- 
ably  cafinilated  to  produce  death  is  used  and 
does  produce  It,  malice  aforethooght  will  be 
implied  when  the  killing  la  not  done  in  self- 
defense. 

[Ed.  Note.— ?0T  other  cases,  see .  Homicide, 
Cent  Dig.  11  715-717,  720;  Dee.  Dig.  f  S40.*] 

8.  OBiinNAi.  Law  <|  475*>— Bvideicob— Bx- 
PEKT  Evidence. 

In  a  prosecution  for  homicide  with  a  pis- 
tol, opinion  evidence  by  an  expert  as  to  where 
the  balls  entered  and  left  the  body  of  deceased 
is  inadmisBible,  where  it  is  shown  that  the  ex- 
pert did  not  view  the  body  until  a  day  after 
the  killing  during  wbicb  time  cotton  had  been 
staffed  into  the  wounds  thus  enlarging  them. 

[Eld.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1063 ;  Dec  Dig.  |  476.*] 

4.  Cbiuinai.  Law  (|  338*)— Evidence— Ad- 

lU8BIBIZ.nT. 

In  a  prosecution  for  homicide,  evidence 
that  there  had  been  a  good  deal  of  gambling 
among  negroes  and  Mexicans  in  the  vicinity  in 
which  accused  lived  some  time  prior  to  the  kill- 
ing was  irrelevant  and  improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jl  762,  753,  T06,  7S^  787,  788, 
801,  856;  Dec.  Dig.  {  838.'] 

6.  WITNB88EB  JM  386*)— IMPBACHICBHT— COET- 

nu  oicnoH— Fudioate. 

A  witness  in  a  homicide  case,  who  testified 
that  deceased  threatened  accused,  and  that  he 
communicated  those  threats  to  accused,  cannot 
be  impeached  by  proof  that,  while  talking  to 
the  coun^  attorney  and  others  on  the  night 
previous  to  testifying,  he  did  not  inform  them 
of  the  threats ;  there  being  no  predicate  for 
such  impeachment  and  it  not  being  shown  that 
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the  witness  was  examined  as  to  all  the  occnr- 
rencea  of  which  he  was  cognizant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1226,  1227 ;  Dec  Dig  {  88&*] 

On  Motion  for  Rehearing. 
&  GananAL  IjAw  (I  10G3*)— AppsaXt-Biix 
or  ElXOEFTIOHft— SumciBNOT. 

In  a  prosecution  for  homicide  with  a  pis- 
tol, a  hill  of  ezceptioos,  reciting  that  while  the 
witness  was  upon  the  stand,  after  it  had  de- 
veloped that  he  had  not  seen  the  body  of  de- 
ceased  until  the  day  after  the  homicide,  and 
there  had  been  no  evidence  introduced  that  the 
condition  of  the  wounds  was  then  the  same 
as  immediately  subsequent  to  the  shootinE,  he 
was  permitted  to  testify  over  accused's  objec- 
tion as  to  the  manner  bi  which  the  balls  enter- 
ed and  left  the  body  of  deceased,  and  that  an 
opinion  based  on  such  condition  \ras  Immaterial 
and  prejudicial,  sufficiently  presents  for  review 
the  queatiou  of  the  competency  o(  such  evi- 
dence. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  H  282»-2£^r^l9,  2920;  Dec. 
Dig.  I  1093.*] 

7.  HoiaOIDB  0  8S8*)-^AFFBA]>-FBXjnDIOIAL 

In  a  prosecution  for  homicide,  the  admis- 
sion of  evidence  as  to  gambling  and  crime 
among  the  negroes  and  -Mezlcana  in  accused's 
vicinity  about  a  year  before  the  offense  is  prej- 
udicial error,  even  though  the  testimony  did 
not  connect  accused  with  such  lawlessneaa. 

[Ed.  Note.— For  other  cases,  aee  Homidde, 
Cent  Dig.  H  70&-T18 ;  Dec.  Dig.  |  838.*] 

Appeal  from  District  Court,  Hill  County; 
a  M.  Smithdeal,  Jndge. 

Jim  Roberta  was  convicted  of  murder  In 
the  second  degree  and  be  appeals.  Serened 
and  remanded. 

Collins,  Gommlngs  A  SbnrtUff.  of  Hllls- 
boro,  and  WUllams  A  WllUams,  of  Waco,  for 
appellant  0,  HL  Lane,  Aast  At^.  Gen.,  for 
the  State. 


DAVIDSON,  P.  3.  The  coort  snbmlttea 
tbe  case  to  the  jnry  npon  tb»  Issues  of  mur- 
der In  the  first  degree,  second  degree,  man- 
slaughter, and  self-deffense.  The  jory  acquit- 
ted of  murder  In  the  first  decree  and  ctrnvlct- 
ed  of  murder  In  the  second  degrea 

[1]  With  reference  to  malice,  among  other 
thii^  the  court  gave  this  charge:  "Malice 
Is  always  a  necessary  ta^rediaat  of  the  of- 
fense of  murder  In  the  second  d^ee.  The 
dlsttngnlshlng  feature  however,  so  far  as  the 
element  of  malice  is  conc^ed,  Is  that  in 
murder  in  the  first  d^^  malice  must  be 
proved  to  the  satisfaction  of  the  Jury  be- 
yond a  reasonable  doubt  as  an  existing  fact, 
while  in  murder  in  tlie  second  degree  malice 
will  be  implied  from  the  fact  of  an  unlaw- 
ful Ulling."  Applying  the  law  to  the  case, 
the  court  thus  Instructed  the  Jury:  "Now. 
bearing  in  mind  the  foregoing  instructlous,  if 
you  believe  from  Qie  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  on  or  about 
the  time  charged  in  the  indictment  with  his 
implied  malice  aforethought,  with  a  pistol, 
said  idstol  bdng  a  deadly  weapon  or  instru- 
ment reasonably  calculated  and  likely  to  pro- 


duce death  in  the  mode  and  manner  of  Ub 

use,  with  the  intent  to  kill,  and  not  In  self- 
defense,  did  shoot  and  thereby  kill  the  said 
Rnfns  O.  Weiss,  as  charged  in  the  indlctmoit, 
you  will  find  him  guilty  of  murder  in  the  sec- 
ond degree  and  assess  his  punishment  at  con- 
finement lu  the  penitentiary,"  etc.  Objections 
were  urged  to  both  charges  with  reference 
to  the  matter  of  malice  and  the  constituent 
elements  under  the  charges  as  given  as  to 
murder  in  the  second  degree.  It  is  not  a 
correct  proposltlou  that  murder  in  the  second 
degree  toiU  be  Implied  from  the  fact  ol  an  un- 
lawful killing.  It  may  be  implied;  but,  in 
order  to  constitute  murder  in  the  second  de- 
gree, malice  will  not  be  implied  as  a  mat- 
ter of  law  from  an  unlawful  killing.  Implied 
malice  may  exist,  or  will  be  the  subject  of 
Implication  or  conclusion  where  murder  In  tbtt 
first  degree  is  not  shown  to  exist,  and  where 
the  facts  do  not  mlttgate,  excuse,  or  extenu- 
ate or  Justify  the  homicide.  Malice  as  a 
predicate  for  murder  lu  the  second  d^ree 
may  be  implied,  and  the  Jury  might  be  Jus- 
tified In  arriving  at  the  conclusion  that  tike- 
killing  was  upon  implied  malice,  where  man- 
slaughter, negligent  homicide,  and  self-de- 
fense are  not  part  and  parcel  of  the  evldoice 
or  of  the  case.  Manslaughter  Is  an  unlaw- 
ful killing ;  negligent  homicide  la  also  an  un- 
lawful killing,  and  under  some  drcomstances 
accidental  homicide  may  be  an  unlawful 
killing.  Therefore  it  Is  not  correct  to  charge 
the  Jury  that  in  murder  In  the  second  de- 
gree maUee  will  be  impUed  from  the  fact  of 
an  unlawful  killing. 

[1]  Following  this  definition,  the  court  In- 
tensifled  this  error  by  informing  the  Jury  that 
implied  malice  aforethought  is  where  the 
killing  occurred  with  an  instrument  reasona- 
bly calculated  to  produce  death  and  does- 
produce  it  In  the  manner  and  mode  of  its  use 
when  this  killing  Is  not  done  in  self-defeiu& 
This,  taken  in  connection  with  the  preVioua 
charge  of  the  court  that  malice  will  be  im- 
plied from  an  unlawful  killing,  would  Justlfy 
and  authorize  the  Jury  to  find  the  killing  up- 
on implied  malice  aforethought,  even  though 
the  tacts  should  show  it  was  manslaughter,  or 
any  other  Inferior  degree  of  a  culpable  kill- 
ing. Under  the  definition  given,  the  Jury 
was  Justified  in  convicting  appellant  of  mur- 
der in  the  second  d^vee  upon  Implied  malice 
if  they  should  find  that  the  killing  was  un- 
lawful from  any  standpoint,  and  In  the  ap- 
plication of  the  law  to  the  facts  this  matter 
is  not  correctly  presented,  but  the  Jury  Is 
left  to  conclude  that  although  the  killing 
might  have  been  manslaughter  or  otherwise 
unlawful,  yet  it  would  be  implied  malice  be- 
cause It  was  unlawful,  this  being  intensified 
by  the  court  only  qualifying  malice  afore- 
thought when  the  homicide  was  Justified  in 
self-defense.  Appellant  was  given  40  years 
in  the  penitentiary  for  murder  in  the  second 
degree.  What  effect  this  may  have  had  up- 
on the  Jary  is  conjectural,  but  the  verdict  of 
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the  jnrr  1>  not  In  aaj  aenm  coniectnral.  This 
charge  m&y  ban  tended  to  enhance  the  pun- 
ishment abore  the  mtnhmim  of  five  years. 
This  WTor  Is  ot  Boffldat  Importance  to  ce- 
qnire  a  rerersal  of  this  Judgment 

[I]  Another  Question  Is  sogtested  by  a  bill 
of  excepttouB,  which  recites,  In  sabptance. 
that  while  Dr.  Habaffy  was  testl^ns  for 
the  Btate,  and  after  it  had  been  developed 
that  he  fated  not  seen  the  body  of  deceased 
until  the  next  day  after  the  homicide,  and 
although  there  had  beoi  no  erldoiee  intro- 
duced that  the  condition  of  tb»  wonnds  in 
the  deceased's  body  was  the  same  at  the 
time  Bsid  witness  saw  same  as  they  were 
shortly  after  they  were  Inflicted,  the  witness 
was  permitted  to  testis.  In  snbstance,  that 
the  wonnds  Indicated  that  the  bnlieta  enter- 
ed from  the  rear.  It  Is  also  recited  in  tbe 
Ull,  In  this  oonneetlon,  that  Inaonnch  ae  a 
day's  time  had  elapsed  between  the  killing 
and  the  examination  of  the  deceased  by  the 
witness,  and  that  the  witness  had  no  ertdenee 
that  the  woonds  were  In  the  same  condi* 
tion  at  the  time  of  the  examination  as  when 
inflicted,  and  farther  that  \t  had  been  i^wn, 
and  would  be  more  fully  shown  during  the 
trial,  that  cotton  had  been  staffed  ih  the 
wounds  whldi  had  changed  their  condition 
and  which  had  enlarged  the  same  so  that  the 
wounds  in  front  appeared  la^r  than  the 
wounds  in  the  back  of  the  body.  This  bill 
does  not  present  the  matter  as  clearly  from 
the  facts  as  shoald  have  been.  If  the  wounds 
had  been  enlai^ed  In  ftont  by  treatment  of 
any  sort,  either  by  Insertion  of  cotton  or  by 
a  sui^cal  operation,  we  are  inclined  to  bold 
that  the  testimony  of  Dr.  'Mahaffy,  so  far  as 
this  phase  of  the  case  is  concerned,  would 
not  be  permissible.  If.  wounds  hare  been  In 
any  way  tampered  with  before  the  expert  or 
other  witness  undertakes  to  testify  as  to  the 
condition  of  the  wound,  then  it  would  be 
improper  for  the  witness  to  testify  or  give 
his  opinion  as  to  whether  the  shots  enter- 
ed from  the  front  or  rear.  It  Is  permissible 
to  elicit  evidence  that  the  ball  entered  from 
the  rear  and  passed  oat  In  front,  or  in  front 
and  passed  out  at  the  rear;  but  this  would 
not  be  so  where,  after  the  Infliction  of  the 
wound  and  before  the  witness  undertakes  to 
describe  it,  said  wound  had  been  so  tampered 
with  as  to  change  its  original  appearance  or 
condition.  It  seems  to  be  generally  thought, 
and  stated  as  a  general  rule,  that  the  exit 
of  the  wound  is  larger  than  Its  entrance,  yet 
this  does  not  seem  to  be  the  invariable  mle, 
bnt  where  the  wound  made  by  the  supposed 
exit  of  the  ball  lias  been  tampered  with  and 
enlarged  by  that  means,  then  such  testimony 
ought  not  to  be  permitted  to  go  to  the  Jury. 

[4]  Another  bill  recites  that,  while  appel- 
lant was  testifying  In  his  own  behalf  on 
cross^aminatioD,  the  county  attorney  was 
permitted  to  elicit  from  him  that  there  were 
quite  a  number  of  Mexicans  and  negroes  in 
bis  section  of  the  country  during  the  fall  of 
18U,  the  year  before  the  homldde,  and  that 


there  was  a  good  deql  of  gambling  going  on 
in  that  neighborhood  at  that  time.  It  would 
not  be  relevant  testimony  that  a  year  prior 
to  this  homicide  tlwe  had  been  a  good  deal 
of  gambling  In  that  omaArj  among  negroes 
and  Mexicans.  This  may  have  been  and 
doubtless  was  prejudicial  to  appellants  case 
before  the  Jury.  He  ought  not  to  have  been 
held  responsible  in  this  homicide  case  for 
Buch  gambling  transactions  among  negroes 
and  Hazlcans. 

[I]  Another  blU  redtei  that  Bdgar  John- 
son testlfled  fbr  tlie  defendant^  among  other 
tilings,  that  the  deceased  had  made  threats 
against  the  life  of  defuidant,  which  he  (wit- 
ness) had  communicated  to  the  defoidant 
While  this  witness  was  on  the  stand,  the 
county  attorney  asked  him  It  while  talking 
to  the  wltn^  Fraaier  and  other  counsel  <m 
the  night  previous  to  his  tsstuying,  he  had 
told  either  of  those  gmUanai  about  any 
threats  which  he  had  heard  deceased  make 
conoemlng  the  defendant  Vaitous  (rttjec- 
tlons  were  urged,  bnt  they  were  overruled, 
and  the  witness  was  required  to  teetity  that 
on  the  previons  night  ttie  connty  attorn^ 
had  talked  with  him  and  during  that  con- 
versation said  Johnson  bad  not  Informed  him 
and  the  other  counsel  abont  any  threato  he 
had  heard  deceased  make  concerning  defend- 
ant This  testimony  was  Illegal  and  improp- 
erly admitted  In  the  case  of  Hyden  v.  State, 
81  Tex.  Cr.  R.  401,  20  S.  W.  764.  thU  quesUon 
wss  before  the  court,  and  It  was  held  that 
where  a  witness  did  not  state  at  a  former 
trial  or  on  former  occasions  the  same  fact 
that  he  states  at  the  pending  trial,  it  Is  not 
a  contradiction  when  there  is  no  Inconsisten- 
cy between  his  statements  on  the  two  occa- 
sions, or  when  his  attention  was  not  called 
on  the  prior  occasion  to  the  new  matta  about 
which  he  speaks  at  the  pending  one.  In  sup- 
port of  this  cases  were  cited,  among  others, 
Lewis  V.  State,  16  Tex.  App.  647.  In  order  to 
contradict  a  witness  in  regard  to  this  matter, 
It  should  or  ought  to  be  shown  in  some  way 
that  the  matter  was  called  to  his  attention. 
The  mere  fact  that  the  witness  falls  to  tell 
everything  connected  with  a  matter  about 
which  he  teetifies  at  the  pending  trial  does 
not  aftord  grounds  for  Impeachment,  unless 
brought  within  the  rules  above  announced. 
A  mere  failure  to  state  all  of  the  facts  is 
not  necessarily  a  contradiction.  As  was  said 
in  the  Hyden  Case,  supra:  "The  strongest 
light  in  which  the  matter  can  be  regarded 
in  favor  of  the  prosecution  is  that  Mrs.  Hy- 
den omitted  to  etete  on  the  examining  trial 
the  fticte  inquired  about  in  the  predicate  laid 
for  her  impeachment  Her  testimony  on  the 
final  trial  and  the  evidence  omitted  on  the 
examining  trial  are  entirely  harmonious,  and 
are  In  no  way  contradictory.  On  the  ex- 
amining trial  she  was  not  questioned  with 
reference  to  the  evidence  inquired  about  in 
relation  to  which  she  was  sought  to  be  im- 
peached on  the  final  trial.  Had  she,  on  such 
examining  trial,  been  Interrogated  In  re- 
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latfon  thereto,  and  failed  or  refused  to  testi- 
fy In  regard  to  It,  or  bad  then  denied  It;  or 
bad  been  cautioned  to  tell  all  ehe  knew  In 
reference  to  tbe  matters  tben  under  Inves- 
tigation, and  had  failed  or  refused  to  do  so, 
the  Impeachment  would  haye  been  permls- 
slbla  But,  on  the  other  hand.  If  she  had  on 
such  examining  trial  testified  as  she  did  on 
the  final  trial,  and  at  the  time  of  tbe  pro- 
posed Impeachment,  or  if  she  had  not  on  such 
examining  trial  been  interrogated  in  refer- 
ence to  that  matter,  and  bad  not  been  re- 
quested specially  to  state  all  the  facts  with- 
in her  knowledge  touching  such  matters,  she 
could  not  be  so  Impeached."  The  Hyden  Case 
lays  down  the  correct  rule,  and  has  not  been 
questioned  by  any  subsequent  decision  In  this 
state.  In  foct,  It  seems  to  have  been  fol- 
lowed wherever  the  question  has  beoi  before 
the  court.  The  rule  is  a  correct  one^  wheth- 
er it  had  ever  been  decided  or  not 

Tliere  are  some  other  matters  presented  for 
revialon,  amoi^  them  the  refusal  to  continue 
the  case  and  newly  discovered  evidence. 
These  questions  involve  quite  a  lengthy  part 
of  the  record;  but,  as  they  will  not  arise  up- 
on another  trial  as  here  presented,  we  deem 
It  unnecessary  to  dlscoss  them. 

The  judgment  1>  rereTsedt  and  the  cause  la 
remanded. 

On  Hotltm  tar  Rehearing 

At  a  former  day  of  the  tram  the  Jndgment 
herein  was  reversed.  Mesars.  Wear  ft  Fra- 
sier,  counsel  for  private  proaecotlDn  for  the 
state,  have  filed  a  motion  for  rehearing  at- 
taddng  the  opinion  of  the  court  In  several 
respects. 

[•1  It  Is  contended  the  court  was  wrong 
in  holding  that  the  testimony  of  Dr.  Ma- 
hall^  was  objectionable ;  anumg  other  things, 
it  is  stated  the  bill  of  exceptions  does  not 
show,  at  the  time  the  objection  was  made, 
any  eiddenee  had  been  <tfered  in  reference 
to  a  dia^  in  the  condition  of  the  wound 
by  cotton  having  been  stuffed  Into  It,  etc 
Tbe  UU  is  as  follows:  "While  the  witness 
Dr.  H.  A.  Hahaffy  was  upon  the  witness 
stand  as  a  witness  for  the  state,  and  after 
it  had  been  developed  that  be  had  not  seen 
the  body  of  the  deceased  until  the  next  day 
after  the  honddde,  and  althoi^  there  had 
been  no  evidence  introduced  that  the  condi- 
tion of  the  wounds  In  the  deceased's  body  was 
the  stfme  at  the  time  said  witness  saw  same 
as  they  wrae  shortly  after  they  were  Inflict- 
ed, the  said  Dr.  H.  A.  Mahattr  was  permit- 
ted to  testify  as  follows,"  etc.  After  setting 
out  his  testimony  in  the  bill  In  regard  to  the 
matter,  the  UU  further  recites  that  "appel- 
lant objected  to  the  questions  and  answers 
so  made  bj  the  said  witness,  as  above  set 
forth,  on  the  ground  that  It  had  Iwen  devel- 
oped that  a  day's  time  had  elapsed  between 
the  killing  and  the  examination  of  the  de- 
ceased the  said  witness  and  siUd  witness 
had  no  proof  that  said  wounds  were  in  the 
same  .co^tlim  at  the  time.irf  sndi  exami- 


nation as  they  were  when  inflicted,  and  on 
the  farther  ground  that  it  bad  be«i  shown 
and  would  be  shown,  and  It  was  thoeafter 
testified  that  the  condition  of  said  wounds 
had  been  changed,  that  Is,  that  cotton  liad 
been  stutTed  in  his  wound  and  had  changed 
tbe  condition  of  the  same  and  had  enlarged 
the  same,  and  the  said  witness  based  his  oidn- 
ion  in  part  npon  the  fact  that  the  wounds  in 
front  appeared  larger  to  him  than  tbe  wounds 
In  the  back  of  said  body,  and  that  an  oplnlra 
based  upon  such  condition  Was  immatoial 
and  prejndidal,"  etc  We  are  of  o[dnion  that 
this  bill  of  exceptions  does  show  and  recite, 
as  a  matter  of  fact,  that  Dr.  Mahaffy  had 
not  seen  the  body  of  the  deceased  ontU  the 
day  after  the  homicide,  and  it  does  recite 
there  had  been  no  evidence  tfatrodnced  that 
the  condition  of  the  wound  on  the  body  of 
tbe  deceased  was  the  same  at  the  time  wit- 
ness saw  it  as  It  was  shortly  after  the  wound 
was  inflicted,  and  it  does  recite  as  a  fact 
that  it  was  testifled  that  the  condition  of 
the  wound  had  been  changed ;  that  la,  that 
cotton  had  been  stuffed  In  the  wound  and 
had  changed  the  condition  of  it  and  enlarged 
It,  etc  We  quote  the  record  to  show  the 
real  condition  of  the  UU  of  exceptions.  We 
Are  of  opinion  this  sufBdently  presents  this 
question,  and  If  upon  another  trial  the  mat- 
ter is  again  thus  presented,  that  part  of  Dr. 
Mahafty's  testlQKuy  with  reference  to  his 
c^ilnion  based  on  the  condition  of  the  woonds 
as  set  forth  in  the  blU  should  not  be  permit- 
ted to  go  to  the  Jury,  Eixperlments,  as  orig- 
inally stated,  are  permissible,  but  the  experi- 
ment must  Indicate  the  conation  of  the 
things  at  the  time  the  experiment  la  made 
as  conformable  to  tiie  condittons  at  the  time 
the  thing  haj^wwd  about  which  the  experi- 
ment Is  made. 

[7}  It  is  contended  the  court's  oi^on  was 
wrong  in  holding  the  trial  court  erred  in  per- 
mlttli^  testimony  In  regard  to  the  fact  that 
there  was  a  conslderaUe  amount  of  gambling 
in  appellant's  neighborhood  amoi^  tbe  ne- 
groes and  Mexicans  a  year  before  this  homi- 
cide. It  is  further  claimed  In  the  motion, 
if  the  testimony  Is  not  admissible,  that  "it 
was  a  matter  so  utterly  immaterial,  to  wit, 
that  there  were  Mexicans  and  negroes  in  the 
country  that  It  could  not  prejudice  or  in  any 
way  affect  an>dlant*s  rie^ts."  Tlie  evidence 
introduced  over  objection  was  that  there  was 
a  great  deal  of  gambling  going  on  among  the 
negroes  and  Moicans  In  that  country  a 
year  before  the  homicide.  What  anieUaat 
had  to  do  with  this,  or  why  it  should  have 
been  introduced  against  him,  we  dp  not  un- 
derstand. If  it  was  utterly  immaterial  as 
contended  ^y  counsel,  then  it  may  be  asked, 
why  was  It  Introduced?  It  was  pat  in  for 
aame  purpose,  add  unless  appellant  wss  In 
same  way  connected  with  it  or  It  entned 
into  his  action  with  reference  to  this  bonl- 
dde,  if  immaterial  so  flar  as  he  was  emeera- 
ed,  it  was  prejudicial ;  at  least,  It  was  In- 
tended to  operate  In  some  wiy  agaliMt  him 
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or  elw  the  state  would  not  bave  put  it  be- 
fore tbe  Jury.  It  wa»  {»e]adiclal.  Lawless- 
neas-la  not  Immateriai  wben  urged  agatiuit  an 
aocnsed.  It  does  affect  him  adversely. 

Another  question  Is  suggested  in  which  it 
is  contended  the  court  was  wrong  in  refer- 
ence  to  the  evidence  of  the  witness  E^azler. 
It  Is  true  that  the  opinion  does  not  state  the 
matter  exactly  as  It  should  have  been  stated, 
for  upon  reading  the  otdslon  it  seems  there 
was  some  confusion  as  to  which  witness  te»> 
tlfied  to  certain  facts,  whether  it  was  John- 
son or  Frazler.  To  remedy  this  matter  and 
put  it  as  tbe  bill  of  exceptions  shows,  the  fol- 
lowing will  be  noted  from  the  bill:  "A.  M. 
Frazler,  county  attorney,  while  on  the  wit^ 
nesB  stand  as  a  witness  for  the  state,  was 
asked,  *If  Edgar  Johnson,  a  witness  who  had 
testified  for  defendant,  while  talking  to  the 
witness  Frazler,  Judge  W.  G.  Morrow  and 
Judge  W.  G.  Wear,  on  the  previous  night, 
bad  told  either  of  them  anything  about  any 
threat  that  he  had  heard  the  deceased  make 
concerning  the  defendant?*  Be  it  further  re- 
membered that  the  witness  Edgar  Johnson, 
a  witness  who  bad  testified  for  the  defendant, 
testified  that  deceased  had  made  threats 
against  the  life  of  defendant,  and  that  he 
had  communicated  same  to  the  defendant; 
that  thereupon  counsel  fbr  defendant  objects 
ed  to  said  question  propounded  to  the  wit- 
ness Frazler,  and  the  answer  sought  to  be 
elicited  ther^,  on  0»  ground  that  no  pred- 
icate was  laid  fbr  that  character  of  Im- 
peachment and  that  said  testimony  was  hear- 
say, Irretevaut,  and  ImmateElal,  wUdi  objec- 
tions were  overruled  by  the  court,  and  the 
witness  was  pennitted  to  testify  and  did  tes- 
tis that  the  witness  Eklgar  Johnson,  on  tbe 
prerioos  night,  while  talking  to  said  parties, 
had  not  told  them  a  word  aboat  any  threat 
he  had  heard  the  deceased  make  concerning 
the  defendant"  Without  taking  up  the  ex- 
c^itlons,  etc.,  and  going  further  into  this 
mattar,  this  statement  is  simply  made  to  cor- 
rect tbe  original  opinion,  as  It  does  not 
show  clearly  how  the  matter  occurred.  Whst 
we  said  before  we  adhere  to  In  regard  to 
this  matter,  so  far  aa  the  legal  cmduidon  is 
conoemed.  If  it  is  sought  to  contradict 
Johnson  Frasler,  it  was  necessary  that 
the  matter  be  called  to  Johnson's  attoitlon, 
nnder  the  rale  in  the  Hyden  Case,  81  Tex. 
Or.  B.  401t  20  S.  W.  764.  That  decision 
lays  down  the  correct  rula  This  Is  noticed 
simply  to  make  tbe  original  <^^on  confwm 
more  conmtly  to  the  bill  of  excqrtlmis,  and 
state  tbe  matter  exactly  as  It  occwrred,  and 
to  remove  any  doubt  as  to  the  position  of 
tbe  two  witneeaes  Fraaler  and  Johnson  in 
their  testimony. 

Another  contention  in  the  moUon  Is  Oat 
the  opinion  rererslnc  the  Judgment  Is  er- 
roneous In  holding  the  charge  of  the  court 
on  murder  in  the  second  degree  deficient 
We  again  repeat  the  critldsed  charge  as  fol- 
lows: "Ifolice  Is  always  a  necessary  Ingre- 
dient of  tbe  i^ense  of  murder  in  the  sec- 


ond degree-  The  distlngolsblng  feature,  how- 
ever, so  far  as  the  element  of  malice  Is  con- 
cerned, Is  that  In  murder  In  tbe  first  degree 
malice  must  be  proved  to  the  satlsfiictlon  of 
the  Jury  beyond  a  reasonable  doiU>t  as  an  ex- 
isting fact  whUe  In  murder  in  the  second  de- 
gree malice  wUl  be  Implied  from  the  fact  of 
an  mdawful  fcllUng."  This  Is  not  the  law. 
Malice  wfU  not  be  necesaarily  implied  from 
on  KfUoic/td  kUUnff.  Manslaughter  Is  an  un- 
lawful kUUng,  and  an  Intenttonal  one,  yet 
malice  Is  not  implied.  Negligent  honddde 
is  an  unlawful  kllUng,  but  maUoe  is  not  Im- 
plied. Harder  in  the  second  degree  has  bem 
frequently  defined,  and  it  is  unnecessary  to 
review  the  aathoritlee.  While  it  Is  true  in 
another  portion  of  the  charge  the  court  drew 
the  distlncllon  between  murder  in  tiie  first 
and  second  degrees,  and,  among  other  things, 
stated  that  express  malice  constituting  mur- 
der In  the  first  degree  most  be  proved,  and 
where  the  facts  do  not  show  mitigation  or 
axtenuatlon  or  JustlficatliHi,  a  homicide  will 
be  murder  In  the  second  degree.  But  whoi 
the  court  comes  to  apply  the  law  to  the  case 
and  instruct  the  Jury  as  to  tbdr  guidance 
upon  this  subject  the  charge  uses  the  fol- 
lowing language:  "Now,  bearing  in  mind  the 
foregoing  instructions.  If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  on  or  about  the  time  charged 
In  the  indictment  with  his  implied  malice 
aforethought  with  a  pistol,  said  pistol  being 
a  deadly  weapon  or  instrument  reasonably 
calculated  and  likely  to  produce  death  In  the 
mode  and  manner  of  its  use,  with  the  intent 
to  kill,  and  not  in  self-defense,  did  shoot  and 
thereby  kill  the  said  Rufus  C.  Weiss,  as 
chargeid  in  the  Indictment,  you  will  find  him 
,  guilty  of  murder  In  tbe  second  degree,"  etc 
Ix}oking  at  the  definition  In  the  face  of  this 
application  of  the  law,  this  charge  Is  not 
sufficient  The  court  had  charged  the  jury 
that  malice  necessary  to  constitute  murder 
in  the  second  degree  wtU  be  Implied  from  an 
unlawful  kiUtnff. 

In  another  portion  of  the  charge  drawing 
or  seeking  to  draw  the  distinction  between 
the  two  degrees  of  murder,  the  court  inform- 
ed the  Jury  ttiat  murder  in  the  second  de- 
gree would  be  constituted  where  there  were 
no  mitigating  or  ^tenuatlng  circumstances 
or  Justification.  Now  applying  tbe  law,  he 
leaves  the  matter  before  tbe  Jury  that  a  kill- 
ing under  any  circumstances  exc^  In  Josti- 
fication  or  self-defense  would  constitate  mur- 
der In  the  second  d^ree^  The  charge  wonld 
bave  been  in  much  better  condition,  where 
die  law  is  applied  to  the  case,  had  the  court 
left  off  the  expression  "and  not  self-defense" 
did  shoot  etc  Having  glvoi  this  part  of  the 
charge,  tbe  Jury  shoald  also  have  been  in- 
structed with  reference  to  the  other  matters 
that  might  reduce  the  killing  below  murder 
in  the  second  degree.  The  court  havli^  in- 
structed the  Jury  that  malice  aforethought 
under  the  foregoing  instroctlonsy  apfdled  of 
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neceasl^  to  the  deflnltioiiB  given,  would  la- 
<dnde  msnslaii^ter  In  bis  Idea  ct  malloe 
afareOuni^t  Ttili  is  «DaphaBlsed  Iqr  the  ex- 
cepdon  in  the  appUeatloii  of  the  law  to  the 
case  wherdn  the  pay  was  Instrncted  that  If 
he  killed  In  edf-deftoise  it  would  not  be  mnr- 
dwlntiweeoonddegim.  Bat  it  leaves  the  jn- 
17  to  oondade  that  If  he  killed  under  anr  otbr 
er  drcmu stances  than  self-defense  under  the 
foregoing  Instructions  be  would  be  guilty  of 
murder  in  the  second  degree.  Manalangbter 
Is  not  Indnded  In  the  foregoing  definition, 
but  was  In  fact  la  tba  caa&  Now,  If  de- 
fendant killed  under  dreomstanoas  wMch 
would  constitute  manslaughter,  it  would  not 
be  murder  in  Om  second  degree,  and  could 
not  be  malice  aforethought  The  court  hav- 
ing  charged  the  Jury  that  malice  will  be  Im- 
plied from  the  fact  of  an  unlawful  kUllng, 
and  th«i  In  applying  the  law  to  the  case 
told  them  that  under  the  foregoing  inetmc- 
tions  if  he  killed  that  It  would  be  upon  mal- 
ice aforethought  unless  he  killed  in  self-de- 
fense.  Having  submitted  this  matter  In  this 
manner  to  the  jury,  it  was  evidently  erro- 
neous. We  refer  to  the  Best  Case,  wherein 
Judge  Ramsey  laid  down  the  correct  and 
proper  form.  It  Is  unnecessary  here  to  quote 
from  that  opinion.  See  Best  v.  State,  58 
Tex.  Cr.  B.  327,  12S  S.  W.  909.  Thlfl  matter 
was  so  thorougbly  elucidated  by  Judge  Hurt 
in  Miles  T.  State.  18  Tex.  App.  166,  it  is 
deemed  unnecessary  to  discuss-  that  ques- 
tion further.  Jndge  Hurt,  In  his  usual,  able, 
and  ezhaustlTe  manner,  reviewed  this  ques- 
tion In  that  case.  The  writer  does  not  care 
to  add  or  try  to  add  to  or  supplement  his 
reasonlQg;  in  fact,  it  is  aeldom  the  case, 
when  Judge  Hurt  had  given  careful  atten- 
tion to  a  proposition  and  wrote  upon  It.  that 
It  would  need  farther  Illustration  or  discus- 
sion. See,  also,  Branch's  Crim.  Law,  |  426, 
and  cases  as  well  cited  In  Branch's  Crim. 
Law,  I  428.  It  has  been  held  so  often  it  is 
nnnecessary  to  repeat  It,  that  a  charge  Is  er- 
ror which  authorizes  a  conviction  for  mur- 
der In  the  second  degree  on  a  state  of  facts 
which  would  constitnte  only  manslaughter. 
Miles  V.  State,  supra,  and  Bay  v.  State.  46 
Tex.  Cr.  E.  611,  81  S.  W.  737.  Again  It  Is 
said,  stating  the  circumstances,  the  absence 
of  which  authorizes  the  Inference  of  implied 
malice,  a  charge  should  not  ignore  drcmn- 
stances  which  mitigate  or  extenuate  a  homi- 
cide. Ellison  V.  State.  12  Tex.  App.  681; 
Neyland  v.  State,  13  Tex.  App.  649 ;  Turner 
V.  State,  16  Tex.  App.  391;  Wheeler  r.  State^ 
60  Tex.  Cr.  B.  660.  m  B.  W.  166. 

A  review  of  these  cases  convinces  ns  that 
appellant  was  correct  and  is  entitled  to  a  re- 
versal of  his  Jodgmwt,  and  there  is  no  sub- 
stantial reason  set  out  In  the  motion  for  re- 
hearing why  the  former  opinion  should  be 
set  aside  or  the  Judgment  affirmed. 

The  motion  for  rehearing  is  therefore 
overruled. 


STBONQ  T.  trSATB. 
(Court  of  CMmln^  Aj^^  of  Texas.  ^riHH^ 

1.  GAiaiTo  (I  76*)  — SuBUETTXira— BEunoir 

BXTWEXN  OWNEB  ASD  SUBTBNAHT. 

Where  a  lessee  in  a  lease  for  two  jean 
from  January  1*  1911,  made,  witli  the  conicBt 
ot  the  owner,  a  sublease  for  one  year  frMB  Feb- 
rnary  1,  1911,  but  the  owner  rexnsed  to  release 
the  lessee  from  liability  for  rent,  the  anblenee 
was  not  the  toiant  at  the  owner,  but  tbe  kaee 
remained  sneh  tenant,  and  the  snbtnaat  was  a 
tenant  ot  the  lessee. 

[Bd.  Note.— For  other  cases,  see  Oaming, 
Oent  Dig.  M  202,  206;  Dee.  Dig.  i  TQL«] 

2.  GAioira  a  76*)— Terhination  ot  Lxin— 
Ikfbofeb  lTbi  or  Psuosbs— Effect. 

Pen.  Code  1911,  art  067.  providinf  diat 
the  nse  ot  any  pretuses  by  a  tenant  for  any 
purpose  made  unlawful  by  ttie  gambling  law 
sbaU  terminate  all  his  Interest  and  shall  entitle 
the  owner  to  the  immediate  poeocesion,  oper- 
ates to  terminate  a  lease  to  a  snbleasee  who 
uaes  the  premises  for  ganbling  purposes,  and, 
if  the  Ulesai  nse  be  withUie  lessee's  knowled«i 
and  consent,  the  lessee  is  punishable  under  ar- 
ticle 669,  punishing  the  keeper  of  ganbling  de> 
vices. 

[Ed.  Note.— For  otiier  cases,  see  Oamlnc: 
Cent  Dig.  H  209.  203;  Dec  Dig.  i  76.*] 

3.  QAHxna  a  08^  —  OuuiUL  OvRiisa  — 

BVIDKNCU. 

On  a  trial  for  maintaining  premises  as  a 
place  for  gaming,  evidence  held  to  show  tiiat 
accnsed  was  in  possession  and  control  of  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Gamiai: 
Cent  Dig.  li  291-297;  Dec  Dig.  |  98.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Barry  Miller,  Judge. 

W.  T.  Strong  was  convicted  of  crimes  and 
he  appeals.  Beversed  and  remanded. 

W.  F.  Bamsey,  of  Austin,  and  AUoi  k 
Flanary,  Gibeon  .ft  OallaWay,  and  0.  F. 
Greokwood,  all  ot  Dallas,  for  appellant  0. 
E.  Lan^  Asst  AttT'  Gen.,  for  the  Stata 

DAVIDSON.  P.  J.  The  facts  disclose  that 
appellant  leased  a  certain  building,  known 
in  the  statement  of  facts  as  the  Astor  Hotel 
on  Main  street,  in  the  dty  ot  Dallas,  at  (200 
per  month.  This  rental  was  due  In  advance 
on  the  first  day  of  each  month,  lliat  part  of 
the  building  rented  consisted  of  the  second 
and  third  floors.  The  contract  was  for  two 
years,  beginning  January  1,  1911.  The  con- 
tract was  In  writing  and  signed  by  H.  L. 
Edwards,  Thomas  Bros.,  W.  Leslie  WllUanis, 
and  by  appellant  Williams  was  the  party 
through  whom  an>ellant  leased  the  pn^rty. 
Within  a  nuHith,  perhaps,  aft^  the  execntloa 
of  this  lease  contract  appellant,  wltii  the  omi- 
sent  of  WiUlams.  sublet  or  subleased  tlie  Iden- 
tical property  to  Gurdy.  The  lease  or  sob- 
lease  to  Gurdy  by  appellant  was  in  writing 
and  a  duplicate  of  the  lease  from  vniliams  to 
appeUant,  except  necessary  changes  to  meet 
the  fact  It  was  a  sublease.  Williams  testified 
in  this  respect  substantially  as  follows:  Short- 
ly after  the  lease  appellant  asked  him  to 
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cbange  the  wordtng  of  the  contract  In  r^rd 
to  sablettlng  the  lame.  Witness  refused  to 
change  the  writing  In  the  contract,  bat  In- 
formed appellant  that  it  would  not  make  any 
difference  ahoat  Mm  subletting  the  building, 
bat  he  wonlfl  not  releaee  ai^llant  from  pay- 
ing the  rent  He  says.  "I  told  him  If  he  did 
saUet  the  building  I  would  lotA  to  him  for 
the  mcmey;  that  I  would  not  release  blm 
tnm  Bablllty."  Tbe  day  after  the  execu- 
tion of  the  lease  to  appellant;  WUttuns  aays, 
**I  expressly  told  Um  that  he  could  sublet  the 
premiffes."  It  Is  also  shown  that  appellant 
was  engaged  in  running  a  grnTel  pit  west  of 
Dallas.  The  state  turdier  Introduced  testl- 
mony  to  the  effect  that  gambling  was  car- 
ried on  In  a  room  on  the  third  floor  of  the 
ballding,  and  there  la  some  evidence  that  aiH 
pellant  was  In  that  room  on  one  or  two  oc- 
casions, and  firom  the  drcumstances  it  may 
be  deduced  that  appellant  was  aware  that 
gaiubllng  occurred  In  the  room.  The  state 
further  showed  it  was  a  gambling  room,  with 
the  paraphernalia  and  matters  of  that  sort, 
and  quite  a  number  of  games  were  played. 
Witnesses  testified  that  a  man  named  Corn- 
wall would  seU  the  checks  and  take  In  the 
"rake-off"  or  "take-off,"  but  that  appellant 
never  had  anything  to  do  with  the  games. 
Appellant  introduced  in  evidence  the  written 
lease  from  himself  to  Ourdy.  This  written 
lease  was  for  the  same  premises  and  build- 
ing described  in  the  lease  contract  from  Wil- 
liams to  appellant;  the  difference  being  that 
it  only  covered  one  year  Instead  of  two  years, 
as  did  appellant's  lease.  All  the  gambling 
herein  mentioned  and  all  the  matters  connect- 
ed with  tills  transaction  occurred  within  the 
time  of  the  lease  by  appellant  to  Gurdy. 
Gurdy  was  to  pay  appellant  $250  a  month  in 
addition  for  the  building,  and  the  evidence 
shows  that  be  did  pay  it  as  per  agreement 
Uurdy  took  charge  and  ran  it  as  a  hotel, 
with  the  usual  number  of  clerks  and  such 
tblngB,  and  all  rooms  on  the  second  and 
third  floors  of  the  house  were  under  the 
control  of  Gurdy,  and  In  his  absence  under 
the  control  of  his  clerks  and  employes.  It 
la  shown  that  occasionally  he  was  out  oC 
the  dtr  on  short  mps.  On  the  third  floor 
tbere  was  a  clubroom,  a  gymnaalum,  and  the 
room  in  which  the  gambling  occurred.  It  is 
also  shown  in  this  connection  that  appellant 
In  the  hallway  on  the  second  floor  had  a 
desk  whore  he  sometimes  transacted  his  pri- 
vate hnaiDess,  which  was  in  no  way  connect- 
ed with  the  hotel.  Perry,  Biley,  and  Dy- 
mock  were  the  clerks  at  the  hotel;  some- 
times one  was  on  duty  at  night,  and  some- 
tUnes  the  other.  BUey  teatiffled  that  he  col- 
lected the  mtm^  and  turned  it  over  to  Gur- 
dy, and  in  Onrdy'a  absence  woald  pay  the 
rent  and  attend  to  all  mattns  of  that  sort 
necessary  about  the  hotel.  All  witnessea  ^ho 
testified  iu  that  respect  steted  that  appellant 
exercised  no  autliority  or  control  over  the 
ballding,  or  over  any  of  the  enqiloyte  la  or 


about  the  ballding,  and  that  Ourdy  was  pree- 
ent  continaally  when  not  "off  on  short  trips." 
The  Indictment  contelns  six  counts.  It  is 
unnecessary  to  mention  any  of  the  counts, 
except  those  submitted  by  the  court  in  the 
charge,  which  were  the  first  and  second 
counts.  The  first  count  chai^^  that  appel- 
lant did  unlawfully  keep,  and  was  interested 
in  keei^,  the  pr^see  and  building  for  the 
purpose  of  being  used  as  a  place  to  bet, 
wager,  and  gamble  vrith  cards,  et&  The 
second  count,  the  one  under  which  the  convlc> 
tlon  occurred,  charged  appellant  "did  then 
and  there  uAlawfolIy  and  knowingly  permit 
a  certain  building,  room,  and  place,  whldi 
hoUding,  room,  and  place  was  then  and  thore 
under  the  control  cf  the  said  W.  T.  Strong  to 
be  used  as  a  place  to  bet  wager,  and  gamble 
with  cards,  and  aa  a  place  where  people  re- 
sented for  the  purpose  of  betting,  wagering, 
and  gambling  with  cardi,  against  the  peace 
and  dignity  of  tlie  state." 

So  It  vrilt  be  discovered  from  the  indict- 
ment, charge  of  the  court  and  verdict  of  the 
Jury  that  It  waa  under  the  second  count  the 
cimviction  occurred.  Tbe  stetute  (arUde 
669,  Pen.  Code)  reads  as  follows:  "If  any 
person  shall  rent  to  another,  or  shall  keep  or 
be  in  any  manner  interested  In  keeping,  any 
premises,  building,  room  or  place  for  the  pur- 
pose of  bdng  used  as  a  place  to  bet  or  wager, 
or  to  gamble  with  cards,  dice,  dominoes,  or 
to  keep  or  exhibit  for  the  purpose  of  gam- 
ing, any  bank,  table,  alley,  machine,  wheel 
or  device  whatsoever,  or  as  a  place  where 
people  resort  to  gamble,  bet  or  wager  upon 
anything  whatever,  or  shall  knowingly  per- 
mit property  or  premises  of  which  he  is  own- 
er, or  which  is  under  bis  control,  to  be  so  used, 
shall  be  guilty  of  a  felony,  and,  upon  ccmvlc- 
tlon,  shall  be  punished  by  confinement  In  the 
penitentiary,"  etc  Applying  the  provisions 
of  this  stetute  to  the  two  queetlonB  submit- 
ted by  the  court,  it  will  be  discovered  that 
under  the  first  count  It  vrould  be  necessary  to 
show  that  appelant  was  either  the  keeper  or 
Interested  in  keeidng  the  premises  for  gam- 
bling purposes.  Under  the  second  count  it 
would  be  necessary  for  the  indictment  to 
charge  either  that  appellant  as  owner,  know- 
ingly permitted  the  prttnisee  to  be  used  fbr 
such  gambling  purposes,  or  that  the  premises 
was  under  bis  control,  and  that  he  pwmitted 
It  to  be  used  for  such  purpose.  So  this 
clause  of  the  stetute  provides  a  different 
means  of  committing  the  offense  from  that 
diarged  In  the  first  count  The  Jury  havli^ 
aoqiiitted  of  that  charge  it  Is  unneceaaary  to 
notice  It  fnrOier  with  any  dVM  of  partteu- 
[arity.  Under  the  second  count  a  party  may 
be  indicted  in  one  of  two  ways:  Either  that 
as  the  owner  he  knowingly  permitted  his 
premises  or  property  to  be  used  for  such 
gambling  purposes,  or,  not  bdng  the  owner, 
be  permitted  the  inemisea,  when  under  his 
control,  to  be  used  tor  said  porpoaee.  Ap- 
pellant could  not  be  convicted  aa  the  etmer*. 
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because  there  was  no  aUeffation  that  Ae  iom 
the  owner.  Therefore,  he  could  be  convicted 
only  under  the  other  claoBe,  If  at  all,  for  per- 
mitting premises  under  his  control  to  be 
used  for  the  purposes  indicated.  The  evl- 
Hatea  Is  conclurive  that  he  was  not  the  own- 
er of  the  property.  It  was  leased  by  appel- 
lant; thertfore  he  waa  not  the  owner.  It 
would  be  a  self-evident  proposition  that  ap- 
pellant ooKid  not  lease  from  himself  hi*  own 
property,  or  property  of  which  he  was  the 
owner.  It  Is  also  uncontroverted  that  with 
the  content  of  the  Ie««or  ai^lant  aubleased 
the  property  In  question  for  tme  year,  and 
in  wrififw,  to  his  subtenant  or  enblessee 
Gnrdy;  that  Gurdy  went  Into  possession  of 
the  proiierty  and  ran  it  as  a  hotel,  employing 
all  clerks  and  other  tmsHoyia  aboot  the  hotel 
necessary  for  that  purpose.  Without  goUng 
into  any  statement  farther  than  above,  the 
evidence  we  think,  la  nndlqimted  that  appel- 
lant leased  the  property.  It  la  also  undis- 
irated  that  appellant  f»  tortMHff,  suNeaaed 
the  property  for  one  year  to  Ovrdy.  This 
lease  was  read  In  evidence  before  the  Jury 
as  well  as  the  written  lease  from  the  land- 
lord to  ai^Ilant.  It  is  evident  that,  unless 
It  is  shown  that  the  pronlsea  were  under  tiie 
control  of  appellant  at  the  time  the  gambling 
was  carried  on.  be  could  not  be  convicted  un- 
der the  second  count  Two  things  must  con- 
cur: First,  that  the  premises  were  under 
the  control  of  the  accused;  and,  second,  that 
he  knowingly  permitted  gambling  to  go  on  in 
t^bose  premises  or  in  the  building  while  It 
was  under  his  control,  otherwise  the  state 
would  not  have  a  case. 

The  first  proposition  in  this  connection  Is : 
The  court  erred  in  falling  and  omitting  to 
Instruct  the  Jury  In  afflrmatlve  language  that, 
unless  appellant  and  not  Gurdy  had  the 
premises  under  bis  control  at  the  time  of  the 
all^^  gambling,  he  would  not  be  guilty. 
This  charge  should  have  been  given.  The 
court,  submitting  the  second  count,  confined 
the  jury  to  the  Issue  that  appellant  knowing- 
ly permitted  the  building,  room,  or  place 
which  was  then  and  there  under  his  control 
to  be  used  as  a  building,  room,  or  place  for 
the  purpose  of  gaming,  and  that  people  re- 
sorted there,  etc.,  for  that  purpose.  Appel- 
lant requested  the  following  charge,  which 
was  given:  "You  are  instructed  in  this  case, 
at  the  request  of  the  defendant,  to  be  con- 
strued in  connection  with  the  main  charge 
of  the  court,  that,  before  you  can  find  the  de- 
fendant guilty  nnder  the  second  count  con- 
iuined  in  the  Indictment,  yon  must  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  the  defendant  did  knowingly  permit  I 
premises  under  his  control  to  be  used  as  a 
)>Iace  for  gaming.  And  In  this  connection 
.vou  are  told  that  the  word  'knowingly'  means 
with  full  knowledge  and  Intentionally,  and 
unless  yon  do  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant; 
with  fuU  knowledge,  did  permit  the  prenk- 


Isee  to  be  used  as  a  place  for  gamdng,  and 
further  believe  that  the  premises  were  un- 
der bis  control,  you  cannot  convict  the  de- 
fendant under  the  second  count" 

In  the  motion  for  new  trial  the  court's 
general  diai^  Is  criticised  because  it  did 
not  affirmatively  submit  to  the  jury  the  is- 
sue as  to  whether  defendant  had  possession 
and  control  of  said  building  and  premises  In 
question  at  the  time  the  game  is  allied  to 
have  occurred,  or  whether  Gurdy  had  the 
actual  exclusive  possession  and  control  of  the 
premises  at  said  time;  and  it  is  contended 
the  evidence  conclusively  shows  that  Gurdy 
did  have  actual  and  sole  possession  and  con- 
trol of  said  building  and  premises  at  all  of 
said  times  when  gambling  is  alleged  to  have 
occurred;  but  the  Issue,  being  strongly  rais- 
ed, should  have  been  affirmatively  submitted 
to  the  jury  in  the  charge  of  the  court,  and 
the  failure  of  the  court  to  so  affirmatively 
submit  the  Issue  greatly  prejudiced  the  rights 
of  this  appellant  upon  the  trial  and  result- 
ed In  his  hurt  and  Injury,  and  must  have 
caused  the  Jury  to  believe  tiiat  the  Issue  was 
not  raised  by  the  evidence,  or  that  the  court 
did  not  give  credit  to  the  testimony  of  the 
d^endant's  vritnesses  upon  said  issue.  That 
issue  was  not  submitted  pertinently  In  any 
chaise  given.   We  are  of  opinion  that  this 
criticism  of  the  charge  la  correct  In  a  gen- 
eral way,  the  court  charged  the  jnry,  both  in 
the  court's  charge  and  in  the  requested  in- 
struction, that  they  must  find  that  the  prem- 
ises were  under  his  control,  and  in  that  con- 
nection gave  a  deflnitlon  of  'lEnowlngly.**  In 
this  connection  it  is  also  perhaps  neeeaaarT 
to  notice  that  the  court  gave  the  general 
definition  of  "principals" ;  but  in  the  applica- 
tion of  the  law  of  principals  the  court  conftn- 
ed  it  to  the  first  count  in  the  indictment  and 
not  the  second,  and  noiriiere  did  be  give  the 
charge  in  regard  to  principals  as  to  the  second 
count  The  central  thought  of  the  case  was 
whether  appellant  was  in  diaive  of  the  prem- 
ises or  whether  Gurdy  waa  in  chargb  If  Gur- 
dy was  in  control  and  appellant  not  then  ap- 
pellant should  have  been  acquitted.  The  oitli* 
testimony  for  the  defendant  from  beginning 
to  end,  was  to  show  that  he  wna  not  in  con- 
trol of  the  property,  hut  that  Ourdy  waa. 
Appettata  teas  not  the  "oimer"  of  the  prop- 
erty, and  therefore  he  conld  not  be  omvicted 
from  that  standpoint.   Sometlniea  the  word 
"owner"  may  be  held  to  include  the  leaee^ 
but  that  construction  could  not  obtain  nndw 
tbis  statute.    The  statute  Itaeaf  dram  the 
distinction  between  the  oimer  icAo  ia  fa  oo«- 
trol  of  the  property,  or  ha$  M  to  Ate  poMea- 
sion,  and  one  who  it  not  the  oumer  but  haa 
control  and  ia  4n  poisesafen.   If  the  allega- 
tion liad  beoi  that  be  was  owner,  Oub  It 
would  be  required  to  show  67  the  evidence 
that  he  waa  tlie  owner.   The  conviction  of 
an  accused  person  under  these  provlaloua 
must  depend  upon  his  relation  to  the  prem* 
Isea,  and  necessarily  this  moat  be  limited  on 
the  trial  to  allegatlona  In  the  pleadlngL  It 
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wUl  not  do  to  say  that  be  could  be  charged 
under  tme  clause  and  convicted  under  anotb- 
er  of  tfae  atatnte.  The  statute  provides  dif- 
ferent means  of  eonstUnting  the  offense,  and 
it  would  take  dlfferoit  erldence  to  sustain  one 
ttom  wbat  it  wonld  the  other.  Of  coarse 
the  Instructions  must  oonform  to  the  plead- 
ings and  the  facta,  and  the  facts  mast  snstaiv 
the  pleadings  and  Justify  the  charge  whicih  is 

Ten.  Wherever  the  statute  provides  the  re- 
lation of  parties  to  the  crime,  the  state  must 
diarge  and  prove  those  relations  in  order'  to 
secure  a  conviction,  and  it  occurs  sometimes 
under  these  statutes  that  the  dodxine  of  prin- 
cipals would  not  apply,  and  we  suppon  the 
trial  court  recognlEed  this  In  m^am^ying  the 
doctrine  of  prlndpala  to  the  second  count 
This  auestUm  was  discussed  in  the  case  of 
MltdieU  T.  States  84  Tex.  Or.  B.  811.  30  S.  W. 
810l  That  waa  a  convldion  under  the  disor- 
derly house  statute,  which  provided  pnnlah- 
moit  against  a  par^  who  mu  the  owner,  let- 
ter or  (moftt,  and  It  was  held  that  it  wa$  moo* 
etscMv  that  OM  of  Mow  relationt  be  Otarffed 
and  proved,  else  conviction  could  not  be  mm- 
tained.  Following  this  and  indorsing  the 
principles  therein  laid  down  is  Humi^ries  v. 
'  State,  68  a  W.  681;  Strong  v.  State,  62 
Tex.  Cr.  B.  186.  105  S.  W.  786;  Cook  t. 
State,  42  Tex.  Gr.  B.  S39,  61  S.  W.  807;  Ham- 
Utoa  v.  State,  60  S.  W.  89. 

The  iHwpoBltlon  may  be  thus  stated: 
Where  the  statute  defines  the  offense  and 
confines  it  to  certain  named  rations,  tbose 
relattona  must  exist,  or  there  can  be  no 
fenae,  for  it  would  not  be  within  the  statute. 
Wlv  ia  this  so?  'Because  the  Legislatore 
so  determined  1^  its  authority  and  limited 
the  punishment  to  such  defined  offensa  Cas- 
es su^Mrting  the  proposition  tiuit  the  courts 
cannot  create  offenses  are  too  numerous  to 
require  citation;  in  fact,  none  ought  to  be 
required.  It  is  basic,  fundamental,  constitu- 
tlonaL  We  are  referred  to  artl(fle  8881  of 
the  original  act,  now  article  567  of  the  Be- 
vlsed  Criminal  Statutes,  which  reads  as  fol- 
lows: "Hie  use  of  any  house,  property  or 
premises,  by  any  tenant  or  lessee  for  any 
purpose  made  unlawful  by  this  law,  shall 
terminate  all  rights  and  interests  of  sath 
tenant  or  lessee  in  same^  and  shall  entitle 
the  owner  thereof  to  tfae  immediate  p<»ae8- 
sion  of  said  house,  property  or  praulses." 
We  suppose  the  contention  ot  tho  state  in 
this  matter  is  intended  to  be,  if  the  house 
was  used  for  gaming  purposes  and  appellant 
was  aware  of  that  fact  (the  statute  termi- 
nating the  lease),  that  therefore  he  wonld  be 
In  possesdott  of  the  premises  and  any  gambling 
that  occurred  in  the  house  thereafter  would 
rendOT  him  gnllty.  It  will  be  noticed  by 
the  provisions  of  artlde  567,  supra,  thai  only 
the  owner  would  be  entitled  to  pos»e8*ion  of 
the  property  «  againat  the  tenant  or  leasee. 
Tfae  statute  does  not  entitle  the  tenant  to  pot- 
aeuion.  Owner  and  tenant  and  lessee  are 
not  synonymous  terms  and  do  not  mean 
the  same  tfaing  under  this  statute.   If  the 


construction  contended  for  by  the  state  is 
correct,  it  would  follow  that  gambling  on 
the  premises  would  put  tfae  t^uint  or  lessee 
out  of  possession  and  place  the  owner  In 
control.  Appellant  was  the  lessee,  not  the 
huidtord,  and  was  not  the  owner.  To  apply 
this  to  this  case  and  concede  that,  when 
the  gambling  occurred,  the  lease  contract  was 
terminated,  who  would  be  In  control?  The 
lease  contract  being  out  of  existence,  the 
owner  woiOd  be  in  possession,  tfae  premises 
would  revert  to  his  control,  and  therefore  he 
would  be  respmslblew  The  tenant  would 
therefore  be  out  of  possession  by  operation 
of  law.  The  statute  esqweasly  provides  tiuit 
gambling  shall  terminate  all  rlghte  and  in- 
terest of  such  tenant  or  lessee  in  the  invp- 
erty,  and  shall  entitle  iKe  owner  to  the  Im- 
mediate possession.  It  does  not,  however, 
I»ovide  that  the  mere  fact  the  owner  is  ea- 
titled  to  possession  that  therefore  he  Is  in 
possesion  of  the  property.  What  other  steps 
requisite  to  be  taken  in  order  to  assume  pos- 
session  of  the  property  is  not  necessary  here, 
we  think,  to  decide.  AK>ellant  was  not  the 
owner,  nor  was  he  proseoiUed  as  awA.  The 
authorities  agree  to  this  proposition  that 
where  the  leasee  sublets  or  subleases  the 
proper^,  and  the  subtenant  or  sublessee  goes 
in  possession  with  conseat  of  the  landlord, 
the  rdatlon  of  landlord  and  tenant  is  created 
between  landlord  and  sublessee,  and  tiie  pos- 
session of  Uie  propwty  Is  In  the  subtenant 
or  sublessee.  Judge  Stayton.  delivering  the 
opinion  In  Forrest  v.  Dumdl,  86  Tex.  651, 
26  S.  W.  481,  thus  stetes  the  proposition: 
"If  the  landlord  consente  expressly  or  im- 
pliedly to  the  occupation  of  his  land  by  an 
assignor  undertenant,  the  ration  of  land- 
lord and  tenant  necessari^  aista  between 
Mm  and  such  person,  for  under  the  statute 
such  holdings  are  Illegal  without  such  con- 
sent" Under  the  law  when  Oie  landlord 
consented  to  the  sublease  of  the  premises, 
Ourdy  became  the  undertenant  or  sublessee, 
and  tfae  relaUons  of  landlord  and  tenant 
thereby  necessarily  existed  between  such 
landlord  and  Gnrdy.  This  proposition  seems 
to  have  been  announced. In  the  cases  general- 
ly in  this  state. 

In  the  case  of  Robinson  v.  Stete,  24  Tex. 
152,  Judge  Boberts,  speaking  for  the  court, 
said;  "Another  objection  to  the  charge  ■  is, 
in  substance,  that  it  assumes  that  the  de- 
fendant retained  either  a  partial  or  a  condi- 
tional control  of  the  rooms  rented  to  Meron- 
ey,  which  gave  him  a  rlgfat,  and  made  It  his 
duty  to  prevent.  Illegal  gaming  in  them  upon 
learning  It  was  being  carried  on  there.  We 
do  not  think  this  Is  a  proper  construction 
of  tile  terms  of  the  lease,  llie  lease  purpmt- 
ed  to  direct  the  use  to  be  made  of  the  rooms 
by  Meomey,  and  restricted  blm  to  nslDg  them 
only  as  bedrooms  or  sleeping  apartments; 
but  it  did  not  follow,  as  a  consequence  of 
that  restriction,  that  the  dtfendant  retained 
a  right  to  control  the  rooms,  either  partially 
or  ccmdltionally,  so  aa  to  in^ose  It  upon  him 
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as  a  duty  to  prerent  Illegal  gaming.  The 
qaestion  in  the  case  was,  Did  the  defend- 
ant  have,  really  and  substantially,  the  con- 
trol of  the  rooms;  and  was  not  the  execution 
of  the  lease  to  Meron^  a  faiee  pretense,  a 
sham  device,  to  shelter  the  defendant  from 
responsibility?  Under  the  facts  In  proof, 
the  court  might  have  submitted  tbat  question 
to  the  Jury.  It  would  have  enabled  them  to 
have  considered  the  whole  case,  la  the  true 
light,  as  dictated  by  th^r  knowledge  and 
observation  of  sudi  matters.  We  think  the 
court  Incorrectly  Instructed  the  Jury  as  to 
the  legal  effect  of  the  terms  of  the  lease; 
and  therefore  the  Judgment  must  be  reversed 
and  the  cause  remanded." 

In  the  instant  case  the  trial  conrt  did  not 
even  Instruct  the  jury  In  regard  to  the  effect 
of  the  sublease  entered  Into  between  appel- 
lant and  Gurdy.  Tbia  he  should  have  done. 
There  Is  no  reference  to  It  In  the  diarge 
at  any  point  In  Borchers  v.  State,  SI  Tex. 
Or.  B.  817,  21  8.  W.  Id2,  Judge  Hurt,  speak- 
ing for  the  court;  uses  the  following  lan- 
guage: 'The  proof  shows  that  the  house 
(called  the  'premises'  in  the  information)  had 
been  rented  to,  and  in  fact  was  under  the 
control  of.  Bell  &  Menasoo,  and  that  the  de- 
foidant,  though  the  owner,  was  not  In  con- 
trol of  same.  Under  such  a  state  of  facts, 
he  could  not  be  convicted  under  article  365. 
But  if  the  premises  or  house  be  rented  to 
another  for  the  purpose  of  betog  used  as  a 
phice  for  playing  dealing,  or  exhibiting  any 
of  the  games  prohibited  by  the  provisions 
of  dbapter  3,  Penal  Code,  the  renter  violates 
article  366,  and  is  amenable  to  the  punish- 
ment there  named,  and  must  be  Indicted 
under  that  article.  •  *  *  The  court 
charged  the  Jury,  in  substance,  that  defend- 
ant would  be  guilty  If  he  owned  the  houses, 
knew  that  the  cards  were  being  played  there- 
in, and  did  not  revoke  the  lease  and  stop 
the  playing.  This  is  not  the  law,  and  for 
the  error  the  Judgment  is  reversed  and  the 
cause  remanded."  The  same  principle  was 
htld  down  in  Brumley  v.  State,  12  Tex.  App. 
eoa  In  BUlott  V.  State,  39  Tex.  €r.  R.  244, 
4B  8.  W.  711,  Jones  v.  £»tate,  t>6  Ark.  186, 
17  8.  W.  719,  and  Clark  v.  State,  49  Ark.  174, 
4  S.  W.  658,  it  was  held  that  a  lessor  has 
no  legal  right  wtaataver  to  carry  prohibited 
weapons  upon  the  premlsea  of  his  tenant 
during  the  continuanoe  of  his  lease  contract 
and  thta  tor  the  simple  reason  that  the  pron- 
Ises  during  the  time  are  no  loi^r  his,  but 
are  in  the  udnslTO  control  and  management 
of  his  tenant  The  same  principle  was  again 
laid  down  In  Zailner  t.  State,  15  Tex.  App. 
25.  If  under  the  present  law  the  lease  would 
be  abrogated,  the  owner  would  be  in  possea- 
alon.  The  law  here  abrogates  tlie  contract 
and  not  the  act  of  the  contracting  parties. 
The  rUatlon  of  the  parties  to  the  crime  la 
fixed  by  the  statute  and  Its  terms. 

The  word  "control"  In  this  statute  has  a 
technical  meaning  well  understood.  The  ac- 
cused party  must  control  the  premises.  The 


property  must  be  so  under  his  control  that 
he  has  a  right  to  direct  and  handle  it  and 
bid  or  forbid  the  use  of  it  and,  where  guilt 
depends  upon  this  control,  the  evidence  must 
show  it  In  addition  to  cases  already  dted, 
see  Commonwealth  v.  Wentworth,  146  Hass. 
36,  16  N.  B.  188 ;  State  T.  Fraaler,  79  He. 
95,  8  AtL  347;  State  r.  Abrabama,  6  Xowi. 
117,  71  Am.  Dec.  399. 

No  case  has  been  cited  to  us  which  upheld 
the  doctrine  that  where  the  property  Is  lo 
possession  and  under  the  control  of  the  les- 
see the  owner  would  be  guilty  of  permitting 
the  premises  under  Us  control  to  be  used 
for  gambling  purposes.  Nor  has  a  case  been 
cited  to  us,  nor  have  we  been  able  to  find 
one,  which  holds  that  where  the  sublessee  li 
In  possession  under  the  lessee  with  the  con- 
sent of  the  lessor,  the  owner  or  tenant  has 
been  lield  responsible  criminally  for  permit- 
ting gambling  on  the  premises,  or  that  the 
property  was  under  his  control.  The  case  of 
De  Los  Santos  in  146  S.  W.  920,  decided  by 
this  court,  was  decided  upon  a  different 
proposltloa  In  that  case  It  was  shown  that 
the  lessor  had  not  authorized  his  tenant  or 
lessee  to  sublet  the  property,  and  it  was 
therefore  held  by  my  Brethren  that  De  Los 
Santos,  and  not  the  subtenant  was  In  con- 
trol of  the  hous&  The  authorities  seem  to 
hold  In  that  character  of  case  that  the  legal- 
ly unauthorized  subtenant  or  sublMsee  would 
only  be  an  employe  of  the  lessee  and  not  a 
tenant  unleea,  as  before  stated,  with  the 
consent  of  the  lessor.  Forrest  v.  Dumell, 
supra.  In  the  case  of.  Commonwealth  t. 
Wentworth,  supra,  this  question  was  decided 
as  herein  stated.  Field,  J.,  rendering  the 
opinion  of  the  court  said:  "If  a  building  Is 
let  to  a  tenant  who  enters  into  posseesion 
under  a  lease,  the  building  Is  not  under 
the  control  of  the  landlord,  but  Is  undw  the 
control  of  the  tenant  while  be  continues  la 
possession  under  the  lease,  unless  there  are 
special  provisions  In  the  leaas  which  give 
the  control  to  the  landlord."  dosing  the 
case,  the  conrt  said:  "There  was  do  evi- 
dence that  the  defendant  actually  had  the 
control  of  the  building  described  in  the  in- 
dictment So  far  as  appears,  he  bad  not  the 
control,  but  he  could  hare  taken  control  by 
ejecting  his  tenant  if  the  tenant  was  using 
the  building  for  the  Illegal  sale  of  intoxicat- 
ing liquors.  The  principal  exaepOoa  mnst 
be  sustained,  and  U  Is  nnneoessary  to  eon- 
slder  the  others."  That  ease,  we  thbik,  Is 
in  point  liere.  The  evidence,  therefore,  plac- 
es Ourdy  In  control  of  the  premlaeBL  The 
written  lease  so  shows,  all  the  oral  testimony 
so  shows,  and  It  aeesam  to  be  uncontradicted. 
Hie  only  evidence,  as  we  understand  the 
statement  of  tactB,  which  tenda  erea  to  show 
to  the  contrary  is  that  aivellant  had  a  desk 
in  tluB  tiallway  on  the  second  floor  (tf  the 
buildli^  Willie  Gnrdy  was  in  posaessltm  and 
ran  it  as  a  hotel.  Because  aH»elIant  guaran- 
teed payment  of  the  rent  to  the  landltwd  did 
not  put  him  In  controL  This  did  not  pot  him 
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In  poeaoeglon  of  tbe  propert7>  We  are  tliere- 
foie  of  opinion  that  the  court  erred  In  not 
(^mrgliig  the  Jory  aa  contended  by  appellant 
Hie  Jory  should  have  been  Inatrocted  that 
onleBB  appellant  had  the  bouse  under  his 
control,  or  if  there  was  a  reasonable  doubt 
about  this  he  should  be  acquitted,  and  U 
Oard7  was  In  c(nitrol  of  the  premises,  or 
there  was  a  reasonable  doubt  of  that  tact, 
then  appellant  should  be  acquitted.  We  are 
of  oi^nlon  further  that,  unless  the  state  can 
strengthen  Its  case  by  other  erideace  apoo 
another  trial,  appellant  is  entitled  to  a  ver- 
dict of  not  guilty.  He  Is  clearly  entitled  to 
a  verdict  of  not  guilty  under  the  facts  of 
this  case,  because  the  state  failed  to  show 
he  was  in  control  of  the  house,  and  the  tes- 
timony shows  that  he  was  not,  and  does 
show  it  was  under  the  control  of  Ourdy. 
If  the  lease  was  abrogated  on  account  of  the 
gunbling,  the  statute  by  its  express  terms 
places  the  oimer  In  powesslon.  Appelant 
«M«  not  the  owner. 

It  Is  called  to  the  writer's  attention,  how- 
erer,  that  In  the  case  of  Austin  t.  State,  61 
Tex.  Cr.  E.  573,  136  S,  W.  U67,  in  a  dla- 
aentlng  opinion,  he  used  the  following  lan- 
guage: "If  the  owner  of  the  house  rents  It 
to  another,  and  the  house  is  used  for  gam- 
ing purposes,  when  the  renter  did  not  rent 
it  for  that  purpose,  and  he  ascertains  that 
his  house  is  being  so  used,  and  he  thereafter 
permits  the  gambling  to  go  on,  he  would  be 
guilty  of  permitting  his  property  or  premises 
to  be  BO  used.  But  in  that  case  the  renter 
would  be  guilty  of  keeping  a  gaming  bouse ; 
he  woold  be  In  charge  and  control  of  the 
boose  himself.  It  would  be  his  premises  by 
reason  of  his  rental  contract,  he  would  be  In 
possession.  This  case  comes  within  that 
clause  of  the  statute.  In  a  sense,  every  man 
who  keeps  a  gaming  hoyse  is  permitting  par- 
ties to  play  in  the  house,  if  in  fact  they  do 
plaT  ther^  but  the  statute  in  regard  to  per- 
mitting gaming  In  houses  has  no  reference 
to  this  condition  of  affairs,  for,  under  those 
idrenmstances,  the  man  would  be  a  keeper." 
The  exprestdon  above,  to  wit,  "If  the  owner 
of  the  house  rents  it  to  another,  and  the 
house  Is  used  for  gaming  purposes,  when 
the  renter  did  not  rent  It  for  that  pni-pose, 
and  he  ascertains  that  bis  house  is  being  so 
used,  and  he  thereafter  permits  the  gambling 
to  go  on,  he  would  be  guilty  of  permtttlug 
his  property  or  premises  to  be  so  used,**  is 
singled  out  by  my  Brethren  as  authority  for 
holding  appellant  guilty  for  permitting  gam- 
ing to  go  on  In  the  house  under  his  control. 
That  was  a  dissenting  opinion,  and  If  It  cor- 
rectly announced  the  law  it  could  not  sus- 
tain this  conviction,  because  appellant  was 
not  the  owner.  The  prevailing  opinion  had 
decided  the  Austin  Case  adversely  from  the 
way  I  twUeved  it  ought  to  be,  and  in  arguing 
upon  the  question  the  writer  used,  by  way  ct 
reasoning,  the  quoted  eqvcaslon.  The  ques- 
Ooa  In  Uiat  case  waa  whethor  the  ranter 
who  had  diazss  of  tbe  place  and  InTited  peo- 


ple to  his  house  as  a  resort  for  gaming,  and 
engaged  in  gaming  with  them,  wat  the  keep- 
er, or  that  he  was  pemiittino  gaminff  in  a 
houae  under  Mm  control.  The  question  of 
ownership  was  not  In  the  case.  Appellant 
was  only  tbe  renter.  My  view  of  the  law 
was  that  he  was  the  keeper  of  the  house 
under  the  facts  under  one  clause  of  the 
statute,  and  wag  not  brought  under  the 
clause  whIdtL  denounced  punishment  for  per- 
muting gaming  in  bis  house.  Knox  v.  State, 
62  Tex.  Cr.  B.  612.  My  Brethren  took  the  oth- 
er view  of  It;  hence  my  dissent  The  ques- 
tion was  not  In  the  mind  of  the  writer,  nor 
In  the  minds  of  the  majority,  as  to  what 
would  be  necessary  for  tbe  owner  of  the 
house  to  do  in  order  to  ascertain  this  right 
to  entitle  him  to  possession  of  the  house. 
Ownership  was  not  In  tbe  case;  nor  were  we 
discussing  article  667  of  tbe  Revised  Pe- 
nal Code,  which  provides  termination  of  the 
lease  between  the  tenant  and  tbe  landlord 
and  Its  effect  If  the  language  bad  been  In 
the  prevailing  opinion  and  not  In  the  dls- 
sent,  it  would  have  been  but  dicta,  because 
the  question  was  not  in  tbe  case^  and  there- 
fore it  could  not  have  been  necessary  to  a  de- 
cision. Tbe  writer  did  not  ondert^e  to 
state  what  steps  were  necessary  to  resume 
possession  of  the  proi>erty  on  the  part  of 
the  owner  when  he  ascertained  gambling  was 
going  on  in  his  house  in  order  to  make  him 
guilty.  A  dissenting  opinion  Is  not  an  au- 
thoritative dedslon  on  any  question,  much 
less  would  an  excerpt  therefrom  be  so  re- 
garded. But,  If  a  single  expression  ts  to  be 
taken  out  of  a  dissenting  opinion  to  be  used 
as  authority  in  a  subsequent  case,  then  all 
that  is  written  in  that  connection  should 
also  go  with  it  In  no  event  wa$  appellant 
the  owner  of  the  house  in  question  In  this 
case.  He  was  a  renter  and  had  transferred 
his  lease,  and  Gurdy,  bis  sublessee,  was  in 
possession. 

Referring  back  a  moment  to  the  question 
Involved  as  to  the  charge,  we  understand 
that  the  law  of  the  case  must  be  given,  and 
where  it  Is  not  given,  and  the  error  was  one 
calculated  to  injuriously  affect  appellant's 
right,  whether  It  be  of  omission  or  commis- 
sion, the  Judgment  should  be  reversed.  If' 
the  court  bad  given  a  charge  to  the  effect 
that  If  the  Jury  should  find  that  Ourdy  was 
in  charge  of  the  house  and  not  appellant, 
and  that  by  virtue  of  the  lease  ctrntract  tbe 
law  put  Ourdy  In  possession  of  tbe  bouse, 
and  tbey  should  find  from  the  testimony  that 
be  bad  actual  control  of  it,  tbey  should  ac- 
quit appellant,  .then  tbe  Jury  might,  and 
doubUess  would,  have  rendered  a  mudb  more 
fovorable  Terdlct  to  the  accused  than  they 
did;  that  Ifl,  they  might  and,  as  we  believe, 
should  have  don&  In  this  connection  we 
would  furtha  Bay,  upon  another  trial,  the 
court  In  his  charge  to  tbe  Jury  should  con- 
Btme  the  effect  of  tbe  written  lease  ap- 
pellant to  Ourdy.  It  was  a  contract  and, 
wbenersr  a  wiittBD  contract  Is  in  evidence^ 
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It  becomes  tbe  CLnty  at  the  court  to  Instruct  i 
the  Jury  as  to  the  legal  effect  of  that  in- 
atrument  It  is  not  necessary  to  cite  au- 
thorities in  support  of  this  proposition.  This 
the  court  did  not  do,  but  left  tbe  jury,  under 
the  charge  given,  to  determine  whether  or 
not  they  believed  appellant  was  in  control  of 
the  house,  without  charging  afflrmatlvely  ei- 
ther the  effect  of  the  lease  or  appellant's 
side  of  the  evidence  that  he  was  not  In  pos- 
session, but  that  Ourdy  was.  If  tbe  lease 
was  canceled  by  the  statute,  then  it  Is  evi- 
dent from  the  terms  of  that  statute  and  the 
facts  that  appellant  was  not  lu  possession 
because  he  was  but  the  lessee.  Under  the 
statute  in  question,  the  owner  is  not  tbe 
lessee,  nor  the  lessee  the  owner.  It  is  based 
on  this  wide  distinction. 

The  judgment  Is  rerersed,  and  tbe  (nose  Is 
remanded. 

UABPBR,  J.  (concurring).  Being  unable 
to  agree  in  their  entirety  with  either  the 
opinion  of  Presiding  Judge  DAVIDSON  or 
of  Judge  PRENDERGAST,  I  deem  it  proper 
to  statB  my  Ttews  upon  tlie  main  Issaea. 

[f]  In  the  firat  place,  we  cannot  agree  to 
tbe  proposition  of  our  Presiding  Judge  that 
Ourdy  ever  became  the  tenant  of  the  owner 
of  the  tmUding.  There  was  no  express  prlTt- 
ty  of  contract  between  them,  nor  could  It  be 
Implied,  but  tbe  evidence  r^ts  sudi  theory, 
consequently  those  cases  dted  by  our  Presid- 
ing Jndge  do  not  apply  to  tbe  facts  In  this 
case.  The  contract  contained  an  express 
stipulation  against  subleasing,  and  the  agent 
of  tbe  owner  stated  to  appellant  he  would 
not  change  sucb  condition  in  tbe  lease,  but 
says,  "I  told  him  that  it  did  not  make  any 
dUference  about  bim  subletting  the  building, 
but  that  I  would  not  release  him  from  liabil- 
ity." And  further  testified  that  appellant 
had  continually  paid  him  the  rent  each 
month,  and  under  tbe  agreement  between 
them  be  looked  alone  to  appellant,  to  which 
terms  appellant  consented  and  agreed.  In 
addition  to  this,  the  lease  contract  from  Ed- 
wards to  Strong  was  for  two  years  from  Jan- 
uary. 1,  1911,  while  ttie  contract  between 
Strong  and  Gurdy  was  only  for  oue  year 
from  February  1, 1911.  Our  Supreme  Oourt, 
In  the  case  of  Davis  v.  Vldal,  151  S.  W. 
290,  gave  the  question  here  presented  exhaus- 
tive study,  and  In  an  able  opinion  hold  that 
Ourdy  would  not  become  the  tenant  of  ISd- 
wards,  the  owner,  but  Strong  would  still  re- 
main Edwards*  tenant,  and  Gurdy  would  be- 
come a  tenant  of  Strong.  The  sound  reason- 
ing In  that  case  appeals  to  us,  and  we  are 
fuUy  convinced  It  correctly  announces  the 
law,  and  we  refer  to  It  for  the  authorities  so 
holding. 

[2]  Again,  we  cannot  agree  wltb  tbe  opin- 
ion of  our  Presiding  Judge  wherein  he  says 
the  rule  of  law  as  announced  in  Borchers  v. 
State.  SI  Tex.  Gr.  R.  517,  21  S.  W.  192,  and 
other  cases,  Is  stDl  the  law  In  this  state; 


tlut  an  owner  who  rents  his  bouse  to  anoth- 
er cannot  be  convicted  when  be  knowing 
permits  his  tenant  or  lessee  to  use  tbe  rent- 
ed property  as  a  gambling  house.  The  rea- 
son for  the  rule  of  law  as  annoonced  in  tlut 
case  and  other  cases  so  holding  no  longer  ex- 
ists In  this  state;  tbe  reason  being  that, 
when  an  owner  made  a  valid  lease  contract, 
he  parted  with  his  property  for  the  time  and 
had  no  control  over  It,  and  therefore  could 
not  be  held  criminally  liable  for  any  act  of 
his  tenant,  during  the  life  of  the  lease  con- 
tract. This  rule  of  law  was  the  occasion  and 
reason  for  the  Legislature  enacting  artlde 
567  of  tbe  Code:  "Tbe  use  of  any  bouse, 
property  or  premises,  by  spy  tenant  or  les- 
see for  any  purpose,  made  unlawful  by  this 
law  [the  gambling  law]  stiall  terminate  alt 
righto  and  Intereste  of  8U<At  tenant  or  lessee 
In  same,  and  shall  entitle  tbe  owner  tbereof 
to  tbe  Immediate  possession  of  said  boose, 
property  or  premises."  Wherever  snch  stat- 
ute has  been  adopted.  It  has  been  held  that 
the  use  of  tbe  bouse  or  premises  for  Oib  pro- 
hibited purposes  cancels  tbe  lease,  and  tbe 
relation  existliv  between  the  tenant  and 
landlord  becomes  tbe  same  In  law  as  if  one 
held  over  after  the  termination  of  the  leaae. 
Taylor's  Landlord  and  Tenant,  |  SZL,  and 
authorities;  Cyc.  toI.  24,  p.  1<KI3,  and  cases 
dted ;  Am.  &  Eng.  Ency.  of  lAw,  vol.  18,  pp. 
379-380.  In  this  latter  work  It  Is  said:  'rTbe 
use  of  tbe  premises  by  a  subt^ant  ft>r  an 
Illegal  traffic  avoids  merely  tbe  soUease.  It 
Is  otherwise,  however,  when  sncb  illegal  uae 
by  the  subtenant  Is  with  tbe  consent  of  the 
lessee.*' 

The  testimony  In  this  case  showing  beyond 
question  even  if  appellant  had  sublet  the 
premises  to  Gurdy  and  Gurdy  was  in  control 
of  the  premises,  the  illegal  use  of  the  prem- 
ises was  with  the  knowledge  and  consent  of 
appellant:  consequently  appellant  nor  Gurdy 
could  not  assert  any  legal  rights  under  ttie 
lease  In  law.  The  lease  of  each  of  them,  if 
genuine,  had  been  rendered  void  by  the  Il- 
legal use  of  the  premises,  and  the  owner  of 
the  building  would  be  liable  to  prosecntiob 
for  permitting  his  premises  to  be  so  used, 
when  done  with  his  knowledge,  and  a  lease 
contract  would  be  no  protection  to  him  sub- 
sequent to  the  time  it  was  shown  he  bad 
knowledge  that  the  property  was  being  used 
for  the  illegal  purpose.  In  his  dissenting 
opinion  In  the  Austin  Case,  61  Tex.  Cr.  B. 
573,  136  S.  W.  1167,  the  Presiding  Jud«e  so 
announced  the  rule,  saying:  "If  the  owner 
of  the  bouse  rents  it  to  another,  and  the 
house  is  used  for  gaming  purposes,  when  the 
renter  did  not  rent  it  for  that  purpose,  and 
he  ascertains  that  his  house  Is  being  so  used, 
and  he  thereafter  permite  tbe  gambling  to  go 
on,  he  would  be  guilty  of  permittii^  bis  pn^ 
erty  or  premises  to  be  so  used."  In  his  amn- 
ion in  this  case  our  Presiding  Judge  says 
that  was  but  obitw  dlcto  In  that  case;  tbat 
tbe  question  was  not  Involved  In  tbat  case; 
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and  he  naed  tbe  expression  only  by  way  of 
argument.  We  agree  with  him  that  in  that 
ease  the  question  did  not  arlae  and  -was  not 
paased  on  by  the  majfurlty  of  the  court,  and 
forthw  that  he  may  have  Intended  to  use  It 
only  by  way  of  o^oment;  bnt  In  using  the 
expression  he  announced  tbe  correct  rule  of 
law,  since  tbe  adoption  of  article  673,  and 
the  casee  quoted  by  him  in  his  opinion  In 
this  case  on  that  point  are  not  the  law  of 
this  state,  since  the  adoption  of  that  prorl- 
sloa  of  the  Code.  And  while,  as  he  says.  It 
was  announced  in  a  dissenting  opinion,  yet 
we  want  to  say  that  we  concur  with  blm  that 
mah  Is  the  law,  and  I  am  authorized  to  state 
by  Judge  PBENDERQiAST  that  lie  also  ccm- 
ouB  therein,  and  Bueh  is  declared  to  be  the 
role  of  law  in  this  state  In  this  character  of 
case,  and  tbe  fact  that  he  has  leased  the 
preanlsea  vUl  be  no  defterae  to  the  owner, 
where  it  Is  shown  tliat  he  knows  of  the  Il- 
legal nse  of  the  premlseB  and  thereafter  con- 
tinues to  penult  it  to  be  so  used. 

[S]  Tike  lease,  under  the  law,  having  beoi 
rendered  T(dd  by  their  acta,  and  neither  appel- 
lant nor  Onrdy  being  able  to  assert  any  legal 
ri^t  tiiwennder,  the  sole  question  would  be, 
Who  was  In  possession  of  the  premises? 
Judge  PBENDBBOA8T  has  so  fully  digested 
tbe  eridenoe  we  do  not  deem  it  necessary  to 
do  so,  but  mere^  state  that  it  shows  almost 
beyond  question  that  appelant  was  in  jfoa- 
seeslon  and  control  of  the  rooms  itted  for 
gambling  purposes;  but  it  it  could  be  said 
that  there  was  stnne  sUght  testimony  that 
Gurdy  waa  In  oontnd  ot  Uie  premises.  a\ah 
as  that  be  once  had  a  lease  that  covered  It 
(wliifA  tbe  testimony  of  his  clerks  would 
refute),  yet  it  la  so  slight  and  inconsequential 
that  a  failure  to  charge  thereon  would  not 
and  should  not  result  In  a  reversal  of  this 
case,  and  I  concur  in  the  opinion  of  Judge 
PRENDBRGAST  on  this  question,  and  the 
opinion  of  Judges  Roberts  and  Hurt  copied 
therein  and  dted,  and.  If  these  were  the  only 
questions  In  the  case,  I  would  concur  In 
Its  affirmance. 

HoweTer,  hi  bill  No.  6  It  Is  shown:  "Now 
comes  W.  T.  Strong,  defendant  In  the  above- 
entitled  and  numbered  cause,  end  shows  to 
the  court  that  the  Indictment  herein  In  this 
case  against  him  was  returned  into  this 
court  by  the  grand  Jury  of  Dallas  county  on 
the  7th  day  of  February,  A.  D.  1912.  Tliat 
the  names  of  the  witnesses  on  whose  testl- 
mony  said  indictment  was  found  are  not  In- 
dorsed upon  said  indictment  That  the  de- 
fendant, through  his  attorney,  R.  B.  Allen, 
had  requested  the  prosecuting  attorney  to 
indorse  upon  the  indictment  herein  the  names 
of  the  witnesses  upon  whose  testimony  .said 
indictment  was  found,  and  whom  the  prose- 
cuting attorney  expects  to  use  against  the  de- 
fendant upon  the  trial  of  this  cause,  or  to 
furnish  defendant,  or  his  counsel,  with  tbe 
names  of  said  witnesses.  That  the  prose- 
cuting attorney,  Ourrle  McOntcheon,  Osquire, 


has  refused  and  still  refuses  to  disclose  to 
tbe  defendant,  or  to  his  counsel,  the  names 
of  the  witnesses  upon  whose  testimony  the 
indictment  herdn  was  found,  or  whom  he  ex* 
pects  to  use  against  the  defendant  upon  the 
trial  of  this  cause,  and  has  declined  and  re- 
fused, and  stIU  declines  and  refuses,  to  in* 
dorse  the  names  of  any  such  witnesses  upon 
the  back  of  the  lndl<^ent  herein.  This  de- 
fendant says  that  he  does  not  know  the 
names  of  the  witnesses  upon  whose  testi- 
mony this  Indictment  was  found,  and  that  be 
does  not  know  who  his  accusers  are,  aud 
does  not  know  the  names  of  the  witnesses 
who  will  testis  against  him  in  tbe  trial 
herein,  and  does  not  know  what  said  wit- 
nesses, if  any,  will  testis  upon  the  trial  of 
this  cause.  That  the  refusal  of  the  prosecut- 
ing attorney  to  indorse  the  names  of  said 
witnesses  np<m  tbe  indictment  herein,  or  to 
disclose  the  names  of  said  witnesses  to  the 
defendant,  or  to  his  counsel,  Is  in  violation 
of  article  4S2  of  White's  Ciode  of  Criminal ' 
Procedure  of  tbe  state  of  Texas  and  is  un- 
lawful, hurtful,  and  prejudidfld  to  tbe  d»> 
fendant  herein,  for  Uie  reason  that  d^dndant 
will  be  unaUe  to  pnqwriy  prepare  to  meet 
and  defend  himself  against  the  charges  con- 
tained In  said  indictment  without  having 
some  knowledge  as  to  who  bis  accusers  are 
and  upcm  whose  testimony  tbe  indictment 
herein  was  found.  That,  if  any  witness  or 
witnesses  shall  testify  to  tbe  hurt  or  preju- 
dice of  this  def«idant  upon  the  trial  of  this 
case,  be  will  then  have  no  reasonable  oivor- 
tunity  to  rebut  the  testimony  of  such  witness 
or  witnesses  by  securing  the  presence  of  any 
other  witnesses  acquainted  with  the  trans- 
action in  question,  to  testlQr  as  to  tbe  truth 
with  reference  thereto,  and  will  have  no  op- 
portunity to  prepare  to  Impeach  the  testi- 
mony of  any  witness  or  witnesses  who  may 
testify  to  any  fact  or  facts  that  are  hurtful 
or  prejudicial  to  him,  although  defendant 
verily  believes  and  alleges  tbe  f&ct  to  be 
that,  if  the  names  of  said  witnesses  are  now 
Indorsed  upon  the  Indictment  herein  against 
this  defendant,  he  (the  defendant)  will  be 
able  upon  the  trial  of  this  cause  to  prove 
the  falsity  of  any  testimony  which  may  be 
given  upon  the  trial  Incriminating  the  de- 
fendant, and  win  be  able  to  impeach  any 
witness  or  witnesses  who  may  testify  to 
any  fact  or  facts  incrimlnatlve  of  tbe  de- 
fendant" 

The  bill  further  shows  that  the  Indictment 
In  this  case  was  returned  on  February  7th, 
and  shortly  thereafter  this  motion  was  filed 
properly  sworn  to  by  appellant,  when  It  was 
overruled  by  tbe  court  This  was  done  some 
two  weeks  before  the  cause  was  set  for  trial, 
and  again  on  March  13th,  the  day  of  the 
tilal,  tbe  appellant  renewed  this  motion,  and 
it  was  again  overruled  by  the  court  In  ap- 
proving the  bill  tbe  court  states:  "Tbe  court 
In  this  and  other  gambling  cases  thought  it 
IfroBtx  In  the  U^t  ot  experience  to  xefuse 
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this  request,  In  the  Interest  of  tbe  enforce- 
ment of  tbe  law.  This  motion  was  filed  and 
pnt  on  motion  docket  and  overruled  Marcb 
7, 1912.  When  case  was  called,  counsel  called 
court's  attention  to  this  and  asked  if  that 
ruling  still  stood,  to  which  I  replied  *It  does.' 
If  they  had  asked  it,  I  would  have,  ta  I  did 
In  other  like  cases  after  atKtouncement  &v 
hoth  aides,  required  state  and  defendant  to 
furnish  each  other  with  list  ot  witneeses.** 
Thus  it  is  ae«i  that  the  names  were  purpose- 
ly omitted  from  the  back  of  tbe  indictment; 
that  appellant  timely  requested  the  oourt  to 
have  the  connly  attorney  indorse  tiielr  names 
thereon,  which  request  was  refused,  and 
again  before  annomiclng  for  trial  renewed 
the  request,  which  the  coort  says  he  inten- 
tionally refused  until  after  an  amurancement 
of  ready  for  trial  had  beoi  made.  After  an- 
nouQcemeut  of  ready  for  trial,  what  time  has 
a  deSendant  to  prepare  Us  case  for  trial? 
Arttde  444  of  tbe  Gode  provides:  "The  att4V- 
ney  r^reeenting  tbe  state  shall  prepare  all 
Indictments  wblch  have  been  fbmid  by  tlie 
grand  jory  with  as  little  delay  as  possible, 
and  when  so  prepared,  sliall  dtiUTer  tbem  to 
tbB  foreman,  who  shall  sign  the  same  official* 
1y,  and  the  attomev  repreientino  the  ttate 
Indone  thereon  the  name*  of  the  wttnetae* 
uptm  whose  testtnumy  the  some  toot  found.'* 
(ItaUca  ours.)  Why  were  tboee  words  placed 
In  the  Code?  Has  a  trial  Judge  or  any  Judge 
the  right  to  Ignore  tbe  law  when  called  to  his 
attention  timely?  In  construing  this  prorl- 
slon  of  the  law  in  upholding  the  hands  of  the 
officers  of  the  law,  this  court  has  gone  far. 
It  has  held  the  proTisiou  directory  and  not 
mandatory,  and  that  it  does  not  affect  tbe 
validity  of  an  Indictment ;  It  has  hdd  that, 
if  a  defendant  waits  until  his  case  Is  called 
for  trial  to  call  the  attention  of  the  court 
to  the  failure  to  comply  with  this  provision 
of  tbe  law,  It  comes  too  late  and  will  not  be 
ground  for  a  continuance.  But  we  fall  to 
And  any  decision  of  the  court  holding  that,  if 
the  request  Is  timely  made,  this  provision  of 
tbe  law  should  not  be  complied  with. 

What  right  has  this  court  or  any  other 
court  by  construction  to  absolutely  nullify 
this  plain  provision  of  the  law?  To  uphold 
the  action  of  the  trial  Judge  in  this  case 
would  render  Its  provision  absolutely  nuga- 
tory, and  this  we  cannot  get  our  consent  to 
do.  It  may  be  that  this  appellant  Is  guilty, 
and  from  the  testimony  adduced  on  this  trial 
we  are  inclined  to  think  he  Is,  bat  we  do 
not  think  to  secure  his  conviction  and  con- 
finement in  the  penitentiary  any  court  has 
the  rtght  to  absolutely  override  the  law  of 
the  land.  Our  Constltation  has  provided  that 
the  accused  "shall  have  the  right  to  demand 
the  nature  and  cause  of  action  against  him, 
and  have  a  copy  thereof,"  and  in  Harris* 
Texas  Constitution,  from  page  8K  to  80,  will 
be  found  a  long  list  of  authorities  npboldlng 
tlmt  provision  of  tiie  law.  Our  Gode  has 
provided  that  he  has  a  ilght  to  know  the 


*'names  of  tbe  witnesses  upon  whose  testi- 
mony the  accusation  and  cause  Is  founded." 
These  are  rights  given  him  by  oar  law,  and 
tbe  courts  have  as  much  right  to  Ignore  and 
nullify  one  as  they  have  the  other;  and,  if 
that  day  ever  comes  in  this  state,  no  man 
will  be  safe  nor  secure  in  his  life,  liberty, 
nor  possessions.  While  the  courts,  and  all 
good  citizens,  wont  to  see  ttie  law  i^beld  and 
enforced,  we  for  one,  do  not  want  to  see  the 
day  come  when  men  viU  be  weat  to  the  poii- 
tentlary  on  the  testimony  of  wttneases  of 
whose  credibility  and  truthfulness  the  pros- 
ecuting officers  have  so  little  faith  that  they 
are  afraid  for  their  names  to  be  known  for 
fear  that  they  may  be  debauched  and  bribed 
or  persuaded  to  give  perjured  testimony. 
All  men  who  commit  crime  should  be  ponlsb- 
ed  and  held  to  strict  acooantalrilitar,  bat  no 
citisen  Should  be  derived  of  Ms  U£e  or 
liberty,  branded  as  an  lufsmous  criminal, 
upon  testimony  that  oomee  from  so  qoeetion- 
able  a  soarce  as  tiie  state  is  afraid  It  Uie 
sonrce  is  known  it  may  be  poUnted  or  proven 
to  be  pollated  U  given  tlma.  WlOioat  wish- 
ing or  Intoidlnc  to  reflect  on  any  witness  in 
this  case,  such  conduct  would  raise  at  least 
a  snqvicton  tliat  the  stote  itself  did  not  have 
that  faith  in  the  truthfulness  and  Int^rlty 
of  its  wltnssses  that  ought  always  be  mani- 
fest before  another's  good  name  Is  takoi 
from  him. 

In  another  bill  of  exceptions  it  Is  shown 
that  James  Riley,  a  witness  for  defendant, 
had  testified  he  was  a  clerk  at  the  hotel, 
when  tbe  following  proceedings  were  had: 
"The  Court:  Yon  say  you  never  were  up 
there  in  that  poker  room  unices  yon  were 
drinking?  A.  As  a  general  thing.  The 
Court :  I  know  yon  well  enough  to  know  yon 
can  understand  me.  Wwe  yoa  ev^  up  there 
unless  you  were  drinking  7  A.  Tee,  I  may 
have  been.  Tbe  Oourt:  Do  yon  know?  A.  I 
have  been  up  there  and  played  poker.  The 
Court:  Did  yon  ever  play  poker?  A.  Xes, 
sir.  The  Court:  Did  you  gamble  there  for 
money?  A.  Yes,  sir.  Tbe  Oourt:  All  the 
time  you  have  been  paying  money,  paying 
rent  to  Strong?  A.  Yea,  sir."  This  witness 
bad  testified  to  gambling  in  the  clubroom, 
and  what  «bject  and  purpose  the  court  bad 
In  having  the  witness  confess  he  gambled 
there  while  sober,  as  well  as  when  drunk, 
we  are  at  a  loss  to  understand.  But,  if  lie 
had  stopped  there,  we,  perhaps,  wonld  IM^ 
It  harmless  error ;  but,  when  the  court  em- 
phasized appellant's  connection  with  the  mat- 
ter, It  can  be  readily  seen  how  harmful  it 
would  be.  We  agree  with  what  Is  said  in 
the  Testard  Case,  26  Tex.  App.  272^  9  S.  W. 
800,  "Wisely,  we  think,  the  law  rats  a 
trial  Judge  with  a  broad  disoetion  *  •  • 
to  direct  and  control  ttie  introduction  ot  evlp 
^nce  and  the  enmination  ot  witnessea," 
etc.,  but  tbe  court  in  so  di^ng  slioald  never 
so  conduct  himself  as  to  impress  upon  the 
Jury  Ids  opinion  as  to  tbe  guilt  or  ii^iMwi^m 
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flf  a  pvMm  on  trial.  Tbe  last  qiieetion  pro- 
pounded by  tbe  court  to  this  witness  would 
ncca—irllj  cr«ata  in  the  minds  of  tlie  Jury 
an  opinion  that  tbe  Judge  thanght  appellant 
snUty. 

Attedied  to  tbe  motion  tm  a  new  trial 
are  tbe  affidavits  of  two  Jurymen,  B.  h. 
Greenwood  and  Sam  B.  Cannon.  Mr.  Green- 
wood sweaia  tbat  be  bad  been  voting  for 
acquittal  of  lyipdlant  on  eacb  and  every 
ballot,  when  on  the  second  day  the  jury 
was  out  Mr.  Cannon  came  to  blm  and  told 
him  about  b^Uig  on  the  Warren  Diamond 
Jury,  wblcb  failed  to  agree,  and  after  the 
jury  was  discharged  that  Diamond  entered  a 
plea  oi  guilty.  The  affidavit  goea  into  de- 
tail and  shows  that  Diamond  was  prosecuted 
also  for  operating  a  gambling  house,  and 
Greenwood  says:  *Tbat  affiant  had  no 
knowledge  of  tbe  Warren  Diamond  Case  nor 
had  he  evat  before  tbat  time  beard  of  the 
same,  but  after  tbe  above-mentioned  state- 
ment bad  been  made  by  tbe  said  Juror,  Sam 
Ganncm,  affiant  reallilng  tbat  said  Juror  vns 
under  oath,  by  such  statonent  made  by  said 
Juror,  was  Induced  to  finally  agree  to  a  vwdict 
of  conviction  in  this  case;  that  said  state- 
ment influenced  affiant,  by  reason  of  the  dr- 
cnmstances  aforesaid,  to  agree  to  a  verdict 
of  conviction,  and  affiant  would  not  have  so 
agreed  if  said  statement  had  not  been  bo 
made.**  Cannon  in  his  affidavit  says  what 
Greenwood  says  is  true,  and  that  he  did  con- 
vey him  this  information,  and  used  this  argu- 
ment with  tbe  Juryman.  Each  of  these  mat- 
ters, when  taken  separately,  may  seem  to 
be  trivial  in  their  nature,  but  when  consid- 
ered together  are  of  tbat  nature  tbat  no  con- 
viction thus  obtained  ahonld  be  permitted  to 
stand. 

Therefore  I  concur  in  the  OfdnUm  i«rar>> 
Ing  and  remanding  the  case. 

PRENDERGAST,  J.  (dissenting).  On  Feb- 
ruary 7,  1912,  appellant  was  Indicted  and 
convicted  of  violating  our  gambling  law, 
and  his  penalty  fixed  at  two  years'  confine- 
ment in  the  penitentiary,  which  is  tbe  lowest 
penalty.  There  are  several  counts  In  the 
indictment,  only  two  of  which  were  submitted 
to  tbe  Jury  for  a  finding.  The  Jury,  by  Its 
verdict,  fonnd  appellant  guilty  under  the 
second  count;  so  tbat  It  is  necessary  to 
consider  this  count  only  in  passing  upon  tbe 
questions  raised  In  this  case.  Said  count, 
after  tbe  usual  framal  parts  thereot  is  as 
follows:  "Tbat  one  W.  T.  Strong,  on  tbe 
Ifitb  day  of  October,  in  tbe  year  of  our  Lord 
one  thousand  nine  hundred  and  eleven,  with 
force  and  anna.  In  the  oounty  and  state 
afbresaid,  did  then  and  there  unlawfully 
and  knowingly  permit  a  certain  building, 
room,  and  place,  which  building,  room,  and 
place  was  then  and  there  under  the  control 
of  the  said  W.  T.  Strong  to  be  used  as  a 
place  to  bet,  wagev,  and  gamble  with  cards, 
and  as  a  placo  when  people  resorted,  fbr  the 


purpose  of  betting,  wagering;  and  gambling 
with  cards,  against  tbe  peace  and  digni^  of 
the  state.**  A  motion  was  made  to  quash  tbl» 
count  of  the  infflctment  on  various  grounds. 
I  think  It  unnecessary  to  state  them,  as  all 
of  them  have  heretofore  and  repeated  been 
passed  iip<m  by  this  court,  and  said  count. 
In  substance  and  in  effect,  has  been  held 
amidy  sufficient  Baser  v.  States  B7  Tex. 
Or.  B.  10,  121  S.  W.  B12 ;  De  Lqs  Santos  v. 
State,  140  S.  W.  719 ,'  Davis  v.  State^  iSl 
S.  W.  818;  Robertson  v.  State,  1A8  S.  W. 
— ,  from  McLennan  coun^,  recently  decided^ 
but  not  yet  officially  reported.  -  And  the  va- 
grancy act  did  not  repeal  said  gambling  law. 
FarshaU  T.  State,  62  Tex.  Or.  B.  177.  18S 
S.  W.  TBA.  In  order  to  discuss  and  deddo 
appellanfB  other  assigned  errors,  it  is  i«op- 
er,  if  not  necessary,  to  give  at  least  a  aynop- 
sis  of  the  evidence. 

Tbe  evidence  is  practically  nndispated  and 
uncontradicted  on  every  issue  In  the  case. 
Some  witnesses  testtfy  to  certain  facts  seen 
and  known  by  than,  while  other  witnesses 
testify  to  others.  But  practically  and  actu- 
ally there  Is  no  contradiction  and  contested 
issues  by  one  witness  or  set  of  witnesses  tes- 
tifying to  a  ciroi  state  of  tects,  and  anothv 
the  reverse  thereof,  One  witness  may  know 
and  state  more  than  another  witness  knows 
or  states. 

The  building,  icon,  and  place  In  which 
said  gambling  was  alleged  to  have  been  per- 
mitted by  appellant  bdonged  to  H.  L  Ed- 
wards. On  May  17,  I&IO^  Bdvraids,  by  his 
agent,  W.  Leslie  WilUams,  entered  into  a 
written  lease  with  appellant  whereby  he  leas- 
ed to  appellant  "the  second  and  third  floors 
of  what  Is  known  as  Nob.  833  and  815  Main 
street,  dtr  of  DaUa%  tm  flie  term  of  two 
years  from  tlie  lat  day  of  January,  1911,  to 
be  occupied  m  rooming  purposes  wid  not 
othenotte."  Appelant  was  to  pay  |200  pv 
month  in  advance  im  the  first  of  ead  month. 
This  leaser  among  other  things,  ezpresaly 
provides :  "TtM  no  iminovements  w  altera- 
tions shall  be  made  In  or  to  the  hereby  de- 
mised pronisee  without  tbe  consent  of  the 
lessor  in  writing."  Also:  "The  lessee  shall 
not  assign  this  agreement  or  underlet  the 
in^mlseB  or  any  part  thereof  *  *  *  or 
make  any  alteration  in  tbe  building  or  prem- 
ises •  •  *  without  tbe  consent  of  the 
lessor  In  writing,  or  occupy,  or  permit  or  suf- 
fer the  same  to  be  occupied,  for  any  business 
or  purpose  deemed  extra  basardous  <ni  ac- 
count at  fire."  Also :  "That,  In  case  of  de- 
fault in  any  of  the  covenants,  the  lessor  may 
declare  the  lease  forfeited  at  bla  discretion, 
and  his  agent  or  attwney  shall  have  the 
right  to  re-enter  and  remove  all  persons 
therefrom.  •  •  •» 

Said  Williams  testifled :  "At  the  time  the 
lease  was  made  or  shortly  afterwards,  I 
think  the  day  after  tbe  time  when  tbe  lease 
was  made,  he  (appellant)  asked  me  to  change 
tbe  wording  in  the  lease  In  regard  to  the  sub- 
letting of  tbe  building,  and  I  refused,  but  I 
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gave  talm  pern^ssloB  verbally  that  he  might 
sublet  the  building  according  to  tiie  condl- 
tlons  of  the  lease  for  things  that  were  not 
any  more  hazardoiu  by  fire.  I  tM  him  that 
It  did  not  make  any  difference  about  bim  sub- 
letting the  building,  but  that  I  would  not 
release  him  from  the  lease ;  I  told  Idm,  if  he 
did  sublet  It,  I  would  look  to  him  for  the 
money;  that  I  would  not  release  him  from 
the  UablUty." 

The  evidence,  without  contradiction  and 
without  doubt,  shows  that  tor  every  month 
after  said  lease  became  effective  ai>pellant 
paid  to  the  owner's  agent  the  ^00  per  month 
In  advance,  as  fixed  and  agreed  In  said  lease, 
and  that  no  other  person  paid  to  .the  owner 
or  his  agent  for  him  said  rent  at  any  time 

Wru  gakl  huUdinff,  room,  or  any  plaee 
therein  used  ag  a  place  to  wager,  and 
ffambte  with  card»,  or  as  a  place  wAera  peo- 
ple retorted  for  the  purpose  of  Mttnff,  wa- 
gering, or  gmnbUng  wUh  oerdat 

J.  D.  BoMnson,  who  was,  and  for  about 
15  years  prior  to  the  date  of  trial,  in  the 
real  estate  budness,  testified:  "I  know 
where  the  Astor  Hotel  la  located.  I  have 
been  there..  I  have  played  two  or  three  games 
up  there.  It  was  a  poker  game,  played  with 
cards  and  chips.  I  could  not  give  the  dates; 
I  can  give  two  dates,  the  13th  of  October 
and  the  12th  of  December,  Mil.  I  think  I 
have  been  there  more  than  those  two  times, 
but  I  don't  remembw  the  times.  Tbe  hotel 
lobby  Is  on  the  second  floor  and  this  was  on 
the  dilrd  floor  In  front  *  •  •  The  poker 
room  was  oa  the  third  floor.  In  order  to 
get  up  in  that  room,  you  go  through  the  boUH 
loU>y  up  through  the  hall  to  a  stairway  in 
the  rear  that  led  up  to  the  gymnasium  and 
ttirough  that  Into  a  clubroom  and  rang  the 
bell  and  scnnebody  let  you  In;  sometimeB  it 
was  a  white  man  and  sometlnies  it  was  a 
negro,  a  n^ro  mostly.  There  was  a  hole 
through  the  door  and  through  whidi  he  peep- 
ed before  he  would  let  you  in.  He  opened 
the  latch  and  loiAed  through  and  opened  the 
door  to  see  who  was  there  and  thai  he  closed 
the  door.  Tbey  always  had  two  or  three 
runners  and  spotters  to  tell  yon  about  those 
places."  He  then  testlfled  that  he  sometimes 
went  up  there  alone  and  at  other  times  with 
anoOier,  but  always  went  in  the  dayttmei 
"There  was  evory  Imaginable  thing  tar  man- 
ual exercise  up  ther^  and  there  was  a  pool- 
room, and  not  far  from  that  was  where  the 
poker  room  was  cut  off.  niere  were  only  two 
rooms  up  there,  a  big  lobby  room,  the  exer- 
cise room,  and  the  poker  room.  I  think  they 
had  my  naniQ  as  a  member  of  that  club.  I 
never  ffid  Join  the  club  and  never  paid  any 
doe  as  a  member  of  the  club.  •  *  •  The 
room  that  was  cut  off  In  front,  where  the 
game  was,  was  about  20  or  26  feet  square, 
with  a  door  leading  into  It  from  the  gymua- 
sinm.  When  I  flrst  went  np  there  to  that 
room  I  found  a  couple  at  tables  and  men 
dtting  around  the  taUes  playing  poker.  They 
were  round  taUes,  fixed  like  poker  tables 


usually  are.  They  had  some  soft  material 
m  tt  ui4  then  a  white  oioth  spread  am  and 
tied  around  tSiat  *  •  *  Tbera  «u  al- 
ways somebody  to  take  out  every  Ume.  Tea, 
the  tak»<mt  is  the  same  as  the  Utty.  Gen- 
erally they  had  a  man  In  the  game  to  take 
off  every  time  there  was  a  deal,  and  when 
the  pot  waa  <9aied  I  think  they  took  ont 
two  chips;  that  is,  I  think  they  to&k  out 
every  time  two  and  one  tSAjfo,  1  bdlere. 
*  *  *  Tber  had  S-cent  tblpa.  Tes,  I 
think  there  was  a  16-oait  take-off  out  o€ 
every  pot  I  think  I  hou^t  my  cfaipe  on 
every  occasion  from  Jim — Jim  Comweli  I 
daat  think  generally  any  one  bont^^t  less 
than  HO  worth.  Tes,  It  was  a  flO  changftlD. 

1  saw  very  few  people  there  In  theee  poker 
games  that  I  knew.  Yon  know,  In  opai 
poker  games  you  can't  remonber  who  is 
there;  they  are  coming  and  gt^ng  all  the 
time.  I  never  stayed  np  there  long,  not  over 

2  hours  or  2%  hours  at  any  time.  •  •  •  " 
The  witness  then  names  five  different  persons 
whom  he  saw  up  there  and  played  with,  and 
said:  **I  could  not  possibly  study  out  and 
remonber  who  they  all  were."  He  then 
again  states  that  there  was  a  takeoff  in 
every  game  he  ^ayed,  and  he  tlioaght  Billy 
McNeiU  did  the  taking  off.  "The  chips  were 
not  all  nickel  chips.  They  usually  bad  reO. 
white,  Uue^  and  y^w  chips,  worth  6  eeata, 
2fi  cents,  11.25,  and  $6.26.  I  think.  I  think 
the  yellow  chips  were  worth  $12M." 

Jack  Ware,  a  druggist,  who  lived  In  Dal- 
las, but  waa  fwmerly  a  traveling  man.  and 
who  knew  appellant  and  said  hotel  and  its 
location,  teatlfled  that  he  had  been  up  there 
and  played  poker  In  the  fall  of  1911.  "I  was 
let  In  at  the  door,  and  wont  there  alone  at 
flrst  When  I  got  up  there  I  knocked  at  the 
door  and  a  porter  let  me  in,  and  I  just  went 
up  and  took  out  a  stock  of  ^pe  and  went 
to  playbig  poker.  •  •  •  I  played  poker 
up  there  several  times;  I  don't  know  bow 
many.  I  stayed  there  several  hours;  I 
could  not  say  positively— a  good  time'* 

B.  P.  Keith,  who  was  a  dty  grocery  sales- 
man, formerly  chief  of  police  of  Dallaa,  testl- 
fled that  he  knew  where  said  hotel  was  lo- 
cated and  had  been  up  there  and  played  pok- 
er. He  could  not  remember  whether  a  negro 
or  a  white  man  let  him  in.  He  waa  not  a 
member  of  any  club  there.  "When  I  wmt 
In  there  I  went  over  to  the  table  where  they 
were  playing  cards  and  I  played.  I  never 
played  but  one  time,  posi^ly  a  couple  ot 
hours.  I  know  some  of  the  men  I  saw  np 
there."  He  named  some  i^wsons  who  were 
up  there,  but  could  not  remember  all  who 
were  In  tiie  game ;  that  there  waa  a  tafce-oflC. 
He  thought  Tight  Boy  was  taking  alt,  and  he 
could  not  remembtf  trom  whom  he  bought 
chips.  He  won  In  the  game,  and,  whoa  he 
cashed  in,  Jim  Oorawell  cashed  the  chips  be 
won. 

J.  W.  Blakey,  vrtio  was  engaged  In  Hie 
wholesale  lumber  business,  knew  appellant 
and  the  location  of  said  hotd;  Oat  be  bad 
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beea  on  aid  third  floor  and  plajed  poker  for 
moDKr  there.  "I  onild  not  say  hov  many 
peoiOe  were  thue,  poMlbly  el^t  or  ten." 
Tbey  played  for  chips  whldi  represented 
money;  he  did  not  know  from  whom  he 
tiottstat  the  chips;  he  usually  bought  fS  worth. 
"I  have  played  poker  up  there  Ave  or  six 
Urnes.  The  longest  I  ever  played  there  was 
for  fonr  or  five  hours,  something  like  that" 
He  then  named  several  people  whom  he  knew 
that  he  saw  playing  poker  up  there.  Others 
he  fmnld  not  remember  their  names. 

S.  Koenlgsberg,  a  merchant  tailor  of  Dal- 
las, who  bad  known  appellant  for  about  15 
years  and  bad  been  to  said  hotel  on  the 
third  floor,  bad  played  poker  there  prior 
to  February  7, 1912 ;  he  could  not  remember 
but  one  man,  he  named,  who  played.  He 
went  alone  and  surmised  there  was  a  poker 
game  there.  He  bought  |10  worth  of  chips 
from  Jim  Comwell  and  played  about  30 
minutes.  He  went  back  there  a  month  or 
two  later,  after  bis  first  trip,  and  played 
again.    He  was  not  a  member  of  the  club. 

R.  W.  Sheegog,  of  Dallas,  and  who  was  a 
printer,  knew  appellant  for  about  five  years, 
and  the  location  of  said  boteL  He  had  been 
in  it  on  the  third  floor  about  two  months  be- 
fore this  tzlaL  "I  played  pok«  vp  there  tar 
money  several  times.  I  played  poker  up 
there  with  cards  for  money  several  times, 
four  m  five  times,  I  am  not  sure."  He 
named  five  other  men  who  were  up  there  at 
the  tlDM^  but  could  not  think  of  otbras  who 
were  tbm.  He  bought  chips  from  Jim 
CkOTweU  and  Comwell  cashed  them  when  he 
•quit.  Sometimes  be  won,  and  smnetlmes  be 
lost.  They  had  a  takfroff  in  the  game;  Th^ 
pinched  the  pot. 

Abe  Castleman,  who  was  an  ex-farmer  and 
who  lived  in  Dallas  county,  knew  appellant 
six  or  seven  years,  and  knew  the  location  of 
«ald  hotel;  he  was  up  In  said  poker  room 
before  the  Fair  in  1011,  and  afterwards  also. 
"I  was  there  several  times  along  during  the 
felL  I  have  played  poker  In  the  club  up 
there  In  the  front  of  the  club.  Yes,  we  play- 
ed for  money  and  there  was  a  take-off.  We 
played  with  cards.  A  fellow  by  the  name  of 
Comwell  sold  me  the  chips  and  the  other 
players  generally  cashed  them.  I  saw  sev- 
eral different  persons  there  playing  poker; 
I  don't  know  just  who  all  Z  did  se&  I  can- 
not say  bow  many  times  I  have  been  up 
thMe;  I  expect  about  15  times." 

Frank  Markham,  who  was  engaged  in  the 
lomlier  business,  knew  appellant  and  knew 
the  location  of  said  taotd;  had  gambled  In 
the  third  floor  prior  to  February  7. 1912.  He 
owld  not  state  the  exact  dates,  bat  it  was 
probably  along  in  December,  1911.  "I  was 
up  tlitte  during  Uie  months  of  October.  No- 
vember, and  X>ecttnber,  1911,  several  times, 
probably  IS  times.  I  usually  played  poker 
when  I  was  there."  He  bought  <^ps  from 
Jim  OwnweU  BometUnea,  and  could  not  re- 


member that  he  bought  them  from  any  one 
els& 

Gus  De  Lee,  who  was  In  the  furniture 
bualDGss  in  Dallas,  and  who  knew  appellant 
some  12  or  15  years  and  had  sold  him  gro- 
ceries when  be  first  knew  hlmi,  knew  the  lo- 
cation of  said  hotel,  further  testified:  "I 
have  been  there  and  have  played  poker  there 
for  checks.  I  paid  money  for  the  checks. 
I  played  poker  with  cards  there.  Tes,  I 
know  what  a  take-off  or  kitty  Is.  X  am  rea- 
sonably sure  that  there  was  a  take-off  In 
those  games.  *  *  *  I  paid  money  for 
those  chips,  but  I  don't  remember  the  amount 
I  stayed  In  the  game  probably  an  hour  at  a 
time." 

Hicks  Barksdale,  who  was  in  the  wall 
paper  and  paint  business,  knew  appellant  for 
several  years,  and  knew  the  location  of  said 
hotel,  and  had  been  upon  the  third  floor, 
further  testified:  "I  have  played  cards  up 
there  for  money.  We  used  to  put  up  the 
money  and  play  poker,  that  Is  alL  Yes,  they 
had  a  takeK>ff  in  the  game.  -  •  •  •  i 
don't  know  how  many  times  I  played  cards 
there  for  money,  eight  or  ten  tlme^  or  a 
dozen  times." 

AUen  Daly,  who  was  a  traveling  salesman 
and  knew  appellant  for  10  or  12  years,  had 
been  to  said  hotel  and  played  cards  there  for 
money,  further  testified:  "1  have  played 
poker  up  there;  I  suppose  five  times  would 
cover  every  time  I  was  up  there.   •   •   •  " 

A.  B.  Elrkpatrick,  who  does  not  state  what 
bis  bnslnesa  was,  testified  that  he  played 
cards  there  for  money  at  different  times 
from  the  ndddle  of  June  to  about  the  mid- 
dle of  November  of  1911.  "I  do  not  know 
how  many  times  I  have  played  there  for 
money,  perhaps  half  a  doaen  or  a  doaen 
times ;  I  could  not  telL" 

T.  B.  HcNeiU,  who  did  not  state  what  his 
business  was,  but  that  he  knew  appellant 
when  he  saw  him,  had  been  on  the  third 
floor  of  said  hotel  building,  had  played 
poker  there  '  for  money  with  cards.  He 
did  not  know  how  many  times,  but  several 
times,  15  or  20  times,  both  In  daytime  and 
at  night.  He  did  not  know  the  man's  name 
that  sold  him  the  chips,  nor  the  man's  name 
who  cashed  them  In. 

Max  Miller,  who  was  a  bartender  and 
knew  appellant  three  or  four  years,  and  had 
lived  in  Dallas  ^ht  years,  knew  where  said 
hotel  was,  and  during  the  year  1911  had 
played  poker  there  with  cards.  He  some- 
times played  with  a  |5  stack  and  sometimes 
92.  He  bought  chlia  at  different  times,  once 
at  least,  from  Jim  Comwell.  who  cashed 
some,  and  others  also  cashed  some.  He  play- 
ed with  different  parties  np  tboe,  naming 
some  of  them,  bnt  did  not  know  or  mnomber 
the  names  of  all  of  them. 

£.  L.  Sayers,  a  policeman  and  vriw  knew 
antdhut  and  the  location  of  said  hotel,  was 
one  of  the  (rfBcers  who  made  a  raid  on  said 
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poker  room  In  February  or  March,  1811,  and 
found  seren  to  nine  men  up  there,  and,  as 
they  kicked  In  the  door  and  effected  an  en- 
trance, these  men  nuhed  away  from  said 
Tfoker  table. 

D.  G.  Hldg^  whose  business  was  not 
stated,  but  who  knew  appellant  and  the  lo- 
cation of  said  hotel,  further  testified  that 
he  had  been  there  and  played  cards  for 
money.  "It  would  be  hard  to  answer  how 
many  times  I  have  gambled  there  with  cards ; 
I  expect  35." 

Joe  Brown,  who  was  a  grand  jury  bailiff 
and  deputy  aheriff  and  knew  appellant  and 
the  location  of  said  hotel,  testlfled  that  he 
was  one  of  the  offlcras  that  made  said  zald 
on  said  place,  and  arrested  up  there  from 
six  to  ten  men  tor  gambling  then. 

Dr.  W.  B.  Jackson,  who  was  a  practlfdng 
physician  and  had  been  practicing  about  17 
months,  and  knew  Oib  appellant  and  the  loca- 
tion of  said  hotel,  further  testlfled;  "I  was 
up  there  In  UU.  I  pl^ed  poker  with  cards 
up  there  for  money  several  times,  90  times 
I  suppose.  I  have  plajed  both  In  tlie  day- 
time and  at  night  I  bought  some  ddps  from 
Jim  ComwelL  The  longest  I  have  played 
there  was  six  honra.  Tes,  I  hsTo  been  there 
at  night  and  also  in  the  daytime.  O^iere 
was  a  take-off  In  that  game.  I  don't  remon- 
ber  who  looked  after  the  take-off;  I  would 
not  know  thcdr  faces  if  I  should  see  th«n. 
«  •  •**  On  croaMxandnatlon:  *^  think 
the  flnt  time  I  want  up  thwe  was  In  the 
spring  of  1911 ;  X  can't  (teatgnate  the  montiL 
The  last  time  I  was  up  there  was  tSie  latter 
part  of  the  tell  of  1811;  I  Mpeet  about 
October,  1911.  Between  the  spring  and  fall 
I  was  up  there  something  like  SO  times.  Yes, 
I  think  I  was  in  the  game  each  time  I  was 
up  tbera  *  *  *  I  got  my  ddps  fnnn  Jim 
OomweU;  I  -mry  seldom  had  any  to  cash 
In ;  If  I  luin>eoed  to  be  Indty  enon^  to  cash 
In,  Jim  CbmweU  cashed  them  for  me  erery 
time  I  was  therew" 

B.  Kellw,  who  was  in  the  pool  and  bU- 
llard  buslnees  five  years  and  knew  appellant 
that  lengtdi  of  time  and  the  location  of  seid 
hotel,  farther  testtOed:  '^es,  I  have  been  up 
there  on  the  third  floor  and  have  gambled 
thae  with  xatmey  and  for  the  purpose  of 
winning,  with  cards.  We  were  playing  pok- 
er. I  cannot  say  definitely  how  many  times 
I  have  been  up  there,  fifty  times  I  suppose. 
Tee,  I  know  what  a  take^A  or  Utty  la.  Yes, 
th^  had  that  thwe.  A  man  by  the  name  of 
Johnny  Strong  and  a  man  by  the  name  of 
Pi^  took  that'*  On  cross-examination: 
"Yes.  I  think  I  may  have  been  up  there  per- 
haps fifty  times;  I  don't  know  exactly  how 
many  times.  I  played  cards  up  there  In  the 
room  fronting  on  Main  street  In  the  third 
story  of  the  building  a  number  of  tlmce  be- 
tween May  and  January." 

W.  T.  Pace,  an  attorney  at  law,  -Who  had 
been  practicing  about  dght  years,  and  knew 
appellant  for  about  15  yean  and  where  said 
hotel  waa  altoated,  further  testified:  "I  have 


been  on  the  third  floor  d  that  building  many 
times  prior  to  the  7th  day  of  February,  lftl2. 
1  have  played  pok»  with  cards  for  money 
there  I  could  not  say  how  many  times,  ap- 
proximately 60.  I  suppose  at  least  half  • 
dozen  men  sold  me  ddps.  ▲  man  tlie 
name  of  Page  and  a  man  by  the  name  of 
Cornwell,  and  some  hig  fellow  trma  down  In 
East  Texas,  swnewhere,  Terrell,  I  think;  I 
don't  know  what  fala  name  was;  and  a  bar- 
ber In  town  by  the  name  of  BlU  Bamsey. 
These  are  the  men  that  delivered  the  checks. 
I  am  under  the  Impression  that  OomweU 
took  the  money.  These  are  the  men  that 
waited  on  me  at  the  table;  Cornwell  was 
the  man  that  finally  got  the  money  I  had  to 
pay  for  them.  They  turned  the  mon^  over 
to  Comw^  Xes,  I  know  what  a  kitty  Is; 
I  have  seen  a  few  In  my  life.  Yes,  I  have 
seen  one  In  that  game.  Yea,  I  know  what  s 
take-off  Is.  There  Is  quite  a  difference  in 
a  take-off  and  a  kitty.  A  take-off  is  where 
a  certain  per  cent  is  takon  <rft  ct  ea<!h  pot 
according  to  ttie  hand  you  hold  and  tlie  hand 
you  fllL- 

T.  A.  Blddle  was  a  police  officer  and  ser^ 
geant  of  the  police  force,  knew  appelant  10 
or  12  yean  and  the  location  of  said  hottL 
He  was  one  of  the  officers  who  raided  the 
said  gambling  or  poker  room  with  said  Say- 
era  and  others.  Ttiey  had  to  Uck  the  doon 
open  to  get  in,  and  then  saw  some  men  rit* 
ting  at  the  table;  they  oommeaiced  running 
and  klc^in^  the  chain  over.  There  wan 
nine  men,  all  told,  up  thoe^  and  ttuj  ar- 
rested and  lo<^ed  up  five  or  six  of  than  for 
gambling  up  there.  Two  men  got  away. 
Some  of  those  men  were  well-known  dtlsais 
and  had  bem  in  Dallas  quite  a  while: 

Dr.  Whatl^.  who  did  not  otherwise  give 
his  business,  had  be«i  up  in  said  g»nihnng 
room  and  gambled  there  two  or  three  times 
with  cards.  The  last  time  was  before  Ohrist- 
mas,  probably  in  November,  1811.  What  he 
went  1^  ttuve  he  was  looking  for  a  poker 
game  and  got  it  JtAnny  Strong  was  thwe  at 
the  time. 

J.  T.  Lyndi,  who  was  nl|^  captain  of  Uie 
police  departmoit  at  Dallas^  knew  awellant 
and  the  location  of  said  hotd.  He  was  one 
ci  the  offlcen  who  raided  .aald  gambling 
room  about  April  21,  1011.  It  ma  at  nl^t 
and  after  9  o'dodL  They  had  to  break  in; 
that  they  found  several  men  in  the  jfokxt 
room  and  found  tbweln  a  lot  of  staSt,  cards; 
chips,  paraphernalia,  and  chairs. 

Ud  Vau^m,  who  was  In  the  adwtls- 
Ing  bnalnesB,  a  reddent  of  Dallas,  knew  tlie 
ai^Uant  and  the  location  of  said  hotel; 
sc»ne  time  aboot  August  1911,  he  played 
cards  in  said  potor  room  two  or  three  tlraes. 
He  did  not  Join  the  dub.  He  was  told  by 
a  man  with  whmn  he  went  up  then  Uiat 
th^  were  playing  a  little  poker  and  be  wat 
up  there  himself  and  played. 

Henry  Hunllton,  an  Insurance  man  who 
had  llTOd  In  Dallas  89  years,  knew  appdlant; 
he  was  in  fha  dutoooma  on  the  tidzd  flooi 
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■Of  Bald  buildlnv  wben  It  wu  raided  by  said 
offlcen.  Tbere  wer«  four  men  In  the  room 
wben  be  went  up.  Tbey  were  sitting  around 
the  table  playing  cards  of  lome  kind ;  be 
did  not  notice  to  see  what  tbey  were  doing. 
He  saw  no  gambling  np  tbere  but  that  card 
game. 

Jim  Bll^,  who  lived  at  and  was  a  clerk 
In  said  hotel  since  February,  IBll,  testified 
that  be  bad  been  In  said  dob  and  poker 
rooms  and  farther:  "I  may  have  been  tbere 
tlO  times,  maybe  more  and  maybe  less.  1 
wonld  eatlmate  It  at  26  times.  X  conld  not 
ny  wtaetber  tbrae  was  a  take-otf  In  the 
games  np  there  or  not  Tes,  I  know  what 
a  take-off  la.  I  don't  know  what  the  take^ 
off  wonld  be  the  times  whoi  I  went  Into 
tbe  room  where  the  game  was.  I  .don't  play 
cards  unless  I  am  drinking.  *  *  *  As  a 
.general  thing  I  was  new  up  there  in  that 
poker  room  unlees  I  was  drinking.  I  may 
liave  been.  I  have  been  up  tbere  and  played 
poker.  Yes,  I  gambled  there  for  money." 

Tbe  above  are  all  the  witnesses  who  testi- 
fied about  the  gambling  In  said  pokor  or 
gambling  room  on  tbe  third  floor  of  said 
ttulidlng. 

Who  fumlthed  and  who  owned  the  gam- 
hUng  paraphemaUa  and  what  ffombUiHff  para- 
phernalia WM  there  In  mM  ffambUng  or  pob- 
«r  roomf 

This  case  was  tried  on  March  IS,  1912^ 
Said  Attorney  Face,  whose  testimony  on  one 
point  is  given  above,  further  testified:  "I 
■aw  Billy  Strong  (appellant)  on  tbe  third 
floor  of  that  hotel  at  one  time  That  must 
have  been  over  a  year  ago.  He  was  buying 
some  furniture  for  tbe  third  floor  and  bad 
Banger  Bros.*  man  up  there.  I  never  saw 
Mr.  Strong  In  tbe  gambling  room  at  alL  I 
never  saw  him  buy  any  upholstery  for  the 
poker  room,  or  any  furniture.  At  that  time 
there  were  three  or  four  different  men  up 
tbCTe,  furniture  men  and  otherwise.  I  know 
Sanger  Bros,  had  a  man  up  there  and  the 
Strlctland  Furniture  Company  bad  a  man  up 
there.  I  know  tbeee  m^  were  up  there,  and 
I  know  that  some  time  afterward  I  went  up 
there  and  the  house  was  furnished,  but  who 
bot^ht  It  I  don't  know.  Mr.  Strong  was 
with  these  gentlemen  up  ther&  They  were 
furniture  people,  and  I  suppose  tbey  were 
talking  about  selling  and  buying  furniture. 
I  did  not  stay  close  enough  to  listen." 

Said  Barksdal^  whose  testimony  on  one 
point  has  been  glvoi  heretofore  and  who 
was  In  the  wall  paper  and  paint  business, 
further  testified:  "I  never  bad  any  conversa- 
tion with  the  defendant  about  the  dub  up 
there,  about  papering  it  There  was  a  paper 
banger  by  the  name  of  Smith  that  done  the 
work  and  he  bought  the  material  from  me 
and  had  It  charged  to  Strong.  Mr.  Strong 
paid  the  bUl.  I  tbink  that  was  in  tbe  neighs 
borhood  of  a  year  ago.  Yes,  that  was  the 
defendant,  W.  T.  Strong.  I  do  not  remem- 
bar  bow  much  the  hill  was."  On  cross-ez- 
amtnatlon:  "I  think  the  material  for  paint" 


Ing  and  papering  was  pnrdiased  about  a  year 
ago.  I  think  it  was  about  the  latter  part 
of  January  or  February  or  the  b^lnnlng  of 
February,  1811." 

Said  Robinson,  whose  testimony  on  anoth- 
er point  la  given  above,  teetlfled:  "Yes,  I 
bad  a  talk  with  blm  (appellant)  about  the 
time  they  opened  up  and  Billy  (appellant) 
told  me  tbey  bad  a  nice  little  business  man's 
game  up  tbere.  BUly  Strcmg  toU  me  that 
That  Is  about  bis  language,  that  tbey  had  a 
nice  little  business  man's  game  up  there." 
That  couvetsatlon  occurred  about  the  time 
they  opened  the  hotel. 

Said  police  officer  Sayers,  whose  testlmniy 
on  another  point  is  given  above,  further  tes- 
tified: That  a  raid  on  said  poker  or  gam- 
bling room  was  made  In  the  spring  of  lAll; 
he  oonld  not  give  the  month,  but  tboivht  It 
was  in  February  or  March.  Taking  the  tea- 
timony  of  all  the  wltnessea  <m  thla  point.  It 
establishes  that  this  raid  was  made  in  the 
early  qving  of'  1811.  Said  Baywa  further 
testified:  *'We  went  In  wb«e  th^  were  in 
this  room  and  found  a  lot  of  poker  dilps  in 
there  and  cards.  As  well  as  I  recollect,  tbcve 
was  a  dedc  of  cards  tm  the  table  and  a  lot 
of  dialrs  around  the  table,  and  a  box  out  of 
which  we  got  two  or  three  checks  and  a  dol- 
lar. We  taken  the  box  and  the  table  uul 
chairs  up  to  tbe  city  balL  There  was  one 
big  round  tabUk  It  had  a  white  cover  with 
a  blanket  under  It  There  was  a  dedc  of 
cards  scattered  on  tbe  table  and  we  found 
several  other  decks  there  on  tbe  desk.  There 
was  103  or  104  decks  of  cards,  as  well  as  I 
recollect,  about  1,500  poker  chips,  and  a  box 
that  bad  some  greoibacks  in  it  and  a  couple 
of  checks  and  a  watch.  Those  things  were 
in  a  desk  that  was  in  the  same  department 
in  the  same  room  where  the  table  was.  That 
la  about  all  that  we  found  there,  and  we 
carried  it  all  to  the  clt7  baU.  We  loaded  It 
on  a  wagon  in  the  back  alley.  No,  Mr. 
Strong  was  not  at  that  place.  Yes,  be  did 
come  up  there  afterwards;  I  could  not  say 
exactly  how  long  after  we  raided  tbe  place 
it  was,  but  it  was  some  little  bit;  maybe  it 
was  a  half  hour  or  three-Quarters  of  an  hour. 
When  I  saw  him  I  was  In  the  room  where 
tbese  people  was.  Tbe  table  was  just  like 
I  said.  Wben  Mr.  Strong  came  In,  there 
were  three  or  four  talking  and  I  was  stand- 
ing at  the  door,  and  I  beard  Mr,  Strong  say 
tliat  it  was  his  stuff,  and  be  didn't  want  it 
taken  out  and  If  it  was  taken  out  be  would 
get  it  bade.  I  am  sure  that  he  said  It  was 
his  stuff,  and  that  if  th^  took  It  out  he 
would  buy  It  out  or  take  it  out  or  get  it  out 
or  something  of  that  kind."  All  the  witness- 
es establish  that  this  was  at  night  tome  time 
between  9  and  10  o'clock. 

Said  officer  Brown,  some  of  whose  testi- 
mony has  been  giv&i  atwve  and  who  was  one 
of  said  raiding  officers,  further  testified:  "He 
(appellant)  said  to  Riddle  that  he  wo  gtdng 
to  replevy  the  furniture  and  stuff  they  were 
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taking  out  He  said  be  was  golnc  to  replevy 
it  and  Riddle  said  be  could." 

Said  Riddle,  one  of  said  officers,  whose  tes- 
timony on  one  point  la  given  above,  furtber 
testified:  Tbat,  after  they  made  said  raid 
on  said  samblliig  or  poker  room,  appellant 
showed  np  up  there  before  they  got  away  and 
when  they  were  taking  the  gambling  par* 
aplieroalla,  chairs,  and  table.  "Mr,  Strong 
(appellant)  said.  *I  don't  care  how  many  you 
take;  I  am  going  to  replevy  them.'  I  said, 
'That  Is  what  we  want  you  to  do.'  We  went 
down  the  back  stairway  with  the  staff,  and 
sent  It  to  the  clt7  hall,  and  gathered  up  the 
chips  and  cards  and  what  money  there  was. 
Mr.  Strong  (appellant)  was  comidalnlng 
about  tearing  the  cards  np^  I  said,  'We 
have  a  warrant;'  and  lie  said,  *I  have  noth- 
liMi  more  to  say  If  you  have  a  warrant.' " 
He  further  testlfled  tbat  he  could  not  teU 
for  certain  the  time  Intervening  betweui  the 
anest  of  those  parties  on  this  occaslni  and 
the  time  of  the  appearance  of  an^lant  on 
the  scene.  He  said:  "It  was  not  but  a  short 
while  though,  16  or  20  minutes.  My  under- 
standing la  Mr.  Sdrong  lives  on  Canton  street, 
abont  seven  or  eight  blocks  from  the  Astor 
Hotel."  Further,  on  redirect  examination, 
he  said:  "Yes,  sir ;  I  looked  at  the  kitty.  It 
had  45  poker  chips  In  it;  tbat  Is  all  I  se^ 
I  saw  some  bank  checks;  I  could  not  say 
who  they  were  made  out  to." 

Said  Lynch,  one  of  said  raiding  officers  and 
whose  testimony  on  one  point  has  been  given 
above,  further  testlfled:  "We  went  over  there 
to  the  front  room  and  there  were  several 
men  in  there,  and  there  was  a  lot  of  staff, 
cards  and  chips  and  paraphernalia  and  chairs. 
We  carried  the  cards  and  chips  up  to  the  dty 
ball.  I  saw  the  defendant  there  a  few  min- 
utes later;  I  only  stayed  a  few  mln- 
ntes.  He  told  them  to  take  the  stuff  out; 
that  be  would  replevy  It.  I  think  there  were 
over  100  decks  of  cards  and  about  1,000 
chips;  I  only  counted  them  at  tbe  office; 
took  tbem  up  there  and  counted  them."  Un 
cross-examination:  "I  stayed  there  only 
about  20  minutes.  Mr.  Strong,  the  defend- 
ant, came  in  before  I  left.  I  had  not  gone 
when  be  got  there.  They  were  carrying  the 
tables  and  chairs  out  and  I  beard  Mr.  Strong 
say  that  he  would  replevy  tbem." 

ISach  and  all  of  these  four  otticers,  Sayers, 
Brown,  Riddle,  and  L.yncb,  in  substance,  tes- 
tified tbat  they  made  said  raid  with  a  search 
warrant,  and  when  they  got  up  to  the  door 
leading  into  said  gymnasium  and  poker  or 
gambling  room,  that  they  took  the  hotel  clerk 
along  with  tbem  and  demanded  from  blm 
tbat  he  open  tbe  doors;  that  he  stated  to 
them  that  he  did  not  have  any  key  and  could 
not  opeu  the  doors,  and  that  they  thereupon 
broke  down  tbe  doors  and  forced  an  entrance 
Into  said  gambling  or  poker  room. 

Who  Aad  knowledge  that  gatnhlinff  teas 
continuovtly  going  on  dag  and  night  prom 
about  February  i,  19UL,  imMI  the  1mi4ctment 


wiu  filed  in  thtt  otwonFebruam  7,191t,  •nd 
toho  had  oontnH  of  «iM  poker  or  ^OMbUiv 

roomf 

In  addlthm  to  what  has  been  shown  above 
by  the  uncontradicted  testimony  to  tbe  ^ect 
that  appellant  had  tented  ttam  tbe  owns 
of  said  building  the  second  and  third  story 
thereoi;  and  that  in  U»  lease  Chat  it  was  n- 
pressly  "to  be  occupied  for  roomimff  purpoeee 
and  not  ethenetee,"  and  the  furtber  fact  tbat 
it  was  Gontbraoualy  used  as  a  gambling  room 
and  resort  Cor  tbat  purpose  for  tbe  toll 
period  of  time  from  about  Febmary  1,  1911, 
until  tbe  flUng  of  tbe  Indlctmnt  berdii,  and 
tbat  appellant  had  told  Mr.  RoWnson,  nbnmt 
tbe  time  tbey  opened  it  op,  *^kat  <*w  had  • 
nice  Uttte  bueineaw  man'*  game  up  Mere,** 
and  tbat-  In  ^ect  appellant  bad  boogbt 
gambling  parapbwnalla  and  fomlabed  saU 
poker  or  gambling  room  himself  for  Uwt  por^ 
pose,  and  tbat  in  the  early  qnlng  of  1911, 
when  tbe  officers  raided  aald  gamtdlng  or 
poker  room,  tbat  be  then  dalraed  all  of  tbe 
gambling  paraphernalia  therein  as  bis  own 
and  said  tbat  be  would  r^evy  It  wbm  tbey 
took  it  out  and  did  so,  let  us  go  ftntber  and 
see  what  furtber  facts  tbe  unnmtrovwted 
evidence  dearly  established. 

Nearly  every  witness  who  testified  in  tbe 
case,  and  nearly  every  one  of  said  witnesses 
who  testified  they  bad  been  up  in  said  gam- 
bling or  poker  room  and  had  gambled  fre- 
quently therein,  and  tbe  three  hotel  clerks, 
W.  A.  Perry,  L.  H.  Dymock,  and  said  Jim 
Riley,  testified  tbat  appellant  kept  his  desk 
on  the  second  floor  of  said  building  and  In 
the  hallway  thereof,  leading  from  the  front  en- 
trance to  said  hotel  to  the  back  stairway,  tbe 
only  entrance  to  said  gambling  or  poker 
room,  and  where  he  must  necessarily  see  and 
know  every  person,  or  approximately  so,  who 
went  up  into  and  down  from  said  gambling 
department  There  was  no  testimony,  either 
direct  or  circumstantial,  that  disputed  this. 

Said  witness  Sbeegog,  whose  testimony  on 
another  point  is  given  above,  further  testi- 
fied that  there  was  a  phone  Is  said  poker 
room.  "I  think  I  saw  Mr.  W.  T.  Strong  In 
the  gambling  room  there  once.  I  did  not  see 
him,  but  one  time,  use  tbe  phone.  I  don't 
tbinl£  there  was  any  game  there  in  progress 
at  that  time.  I  went  in  there  to  play,  and  we 
were  Just  waiting  for  a  game.  I  know  Corn- 
well,  an  old,  baldbeaded  man.  Strong  came  up 
and  spoke  a  word  or  two  to  Comwell  and 
went  out  *  *  *  I  could  not  say  definite- 
ly when  I  saw  Strong  tn  there  using  the  phone; 
it  was  since  the  Fair  In  1911  and  prior  to 
January  the  12th  (1912)."  On  cross-examina- 
tion: "The  last  time  I  was  up  there  was 
about  a  month  and  a  half  or  two  numtba  ago> 
Tbe  time  1  spoke  of  seeing  Mr.  Strong  come 
in,  be  Just  came  In  and  Bp<^fl  a  word  or  two 
to  Mr.  Comwell  and  walked  oat." 

Said  Daly,  whose  testimony  on  tam  poSut 
is  glvoi  above,  furtber  testlfled  tbat,  wbw 
be  was  np  In  said  poker  room  where  be  ^ay- 
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ed  poker,  1  saw  Mr.  Strong  up  there  one 
time.  *  *  *  I  never  saw  him  In  the  card 
room  but  one  time,  and  that  was  one  night 
about  8  or  9  or  10  o'clock  maybe.  That  was 
In  the  poker  roem.  There  was  a  poker  game 
going  on  and  he  come  in  there  and  broke  up 
the  game.  He  Just  came  in  and  says,  'Cash 
those  checks  and  break  up  this  game,'  or 
words  to  that  effect.  Yes,  the  game 
broken  up  then.  *  •  •  There  may  have 
been  five  or  six  or  seven  men  playing  up 
there.  We  had  been  playing  quite  a  while, 
possibly  two  or  three  or  four  hours  maybe. 
Mr.  Strong  just  came  np  there  and  said, 
'Break  up  this  game ;'  and  he  and  his  broth- 
er Johnny  came  near  having  a  flgbt  about  It. 
Johnny  didn't  want  to  break  up  the  game.  T 
tried  to  get  In  between  them,  but  I  said, 
*Those  fellows  are  brothers,  and  If  they  want 
to  fight  they  can  go  ahead.'  I  don't  know 
just  when  that  was;  It  was  along  about 
Christmas  of  last  year,  something  like  that. 
It  may  have  been  the  first  of  the  year.  John- 
ny Strong  was  drinking."  {From  the  whole 
record,  doubtless  appellant's  breaking  up  this 
game  at  this  time  was  because  he  had  an  In- 
timation or  fear  that  another  raid  by  the  of- 
ficers was  about  to  be  made) 

Said  witness  Miller,  whose  testimony  on 
another  point  Is  given  above,  further  testi- 
fied: "I  seen  Mr.  Strong  (appellant)  In  the 
Aator  Hotel  In  the  top  i>art  where  they  play 
cards.  That  man  there  {Indicating  the  de- 
fendant), I  saw  him  twice;  once  he  was 
playing  cards  and  once  he  was  talking  to 
somebody.  I  cannot  say  whether  there  was 
a  game  In  progress  at  the  time  he  was  there 
talking  to  somebody  or  not  It  was  In  No- 
vember, 1911,  that  I  saw  him  there ;  I  think 
it  was  In  that  month ;  X  am  not  positive." 

Said  Hldgett,  whose  testimony  on  another 
point  is  given  above,  further  testified  that 
he  was  up  In  that  gambling  room  on  the 
night  that  Martin  W.  Littleton  was  there, 
and  that  just  as  he  was  going  oat  be  met  the 
appellant  going  therein. 

Said  Jackson,  whose  testimony  on  another 
point  Is  given  above,  further  testified  that  at 
some  time  when  he  was  gambling  up  there, 
"Yes,  I  think  I  saw  the  defendant  up  there 
Iierbaps  once  or  twice.  No,  I  don't  rcmemlier 
when  I  saw  blm  there.  No,  I  don't  think  I 
have  ever  seen  tlie  defendant  play  up  there." 
On  cross-examination:  "Yes,  I  think  I  saw 
the  defendant  up  there  once  or  twice  while  I 
was  there,  but  I  won't  t>e  certain  at)out  it. 
I  don't  recall  any  of  the  drcnmstances  of 
seeing  him  there.  X  have  often  seen  him  in 
the  hotel." 

Said  witness  Keller,  whose  testimony  on 
one  point  Is  given  above,  and  who  testified 
that  he  had  been  up  there  and  gambled  SO 
times,  farther  said:  "Yea,  I  have  seen  the 
defendant  up  tiiere  Jnst  a  few  times.  I  think 
the  game  was  going  on  when  he  was  there. 
The  (mly  thing  I  remember  seeing  him  do 
was  to  come  in  and  go  out  one  time ;  twice 
I  WW  Ur.  Strong  in  the  twck  Foom  looking 


over  books  and  reading  papers ;  I  don't  know 
what  kind  of  book.  That  was  not  the  poker 
room ;  that  was  In  the  room  tn  the  back  be- 
hind the  gymnasium.  They  have  doors  be- 
tween them,  but  the  doors  are  always  open. 
I  don't  remember  the  date  when  I  saw  him 
there.  That  was  between  the  last  of  May 
(1911)  and  the  first  of  January  (XdtZ)."  On 
cross-examination:  "I  am  under  the  Impres- 
sion that  I  saw  the  defendant  np  there  sev- 
eral times,  two  or  three  tlmea  I  saw  him  In 
the  rear  looking  over  a  book  and  reading  the 
paper,  and  In  the  front  too,  in  the  poker 
room.  I  don't  know  the  date.  I  saw  him 
there  two  or  three  times  altogether.  I  think 
I  saw  him  in  the  clubroom  twice.  No,  I  nev- 
er saw  him  playing  cards  there.  I  seen  blm 
come  In  and  go  over  to  the  desk.  I  was 
playing  and  didn't  pay  much  attention  to 
what  be  did.  I  don't  know  who  else  was 
present.  I  don't  know  what  time  it  was.  I 
could  not  name  any  of  them.  I  was  playing. 
No,  be  was  not  playing  with  me.  I  could  not 
tell  how  many  there  were  there  when  I  saw 
the  defendant  there.  The  game  was  full  all 
day ;  we  had  six  or  eight  men  playing  all  the 
time.  X  don't  know  bow  many  men  were 
playing  cards  when  the  defendant  came  In ; 
X  suppose  six  or  dght  I  can't  name  any  of 
them.  Jim  Ck)rQwell  was  there  and  Johnny 
(Strong) ;  I  don't  know  who  else  was  there. 
No,  I  am  not  naming  those  two  men  because 
they  are  not  here.  I  can't  state  anybody  else 
podtlvely,  because  I  could  not  remember 
dates.  I  saw  him  (appellant)  and  Johnny  go 
Into  the  safe  to  arrange  some  kind  of 
change."  He  said  this  was  some  time  in  the 
fall  of  1911 ;  that  he  bad  not  been  there 
since  January  1,  1912.  On  redirect  examina- 
tion: "Yes,  I  have  heard  Mr.  Strong  make 
statements;  I  would  say,  'How  Is  business, 
Billy,'  and  be  would  say  whether  It  was  good 
or  bad." 

Dr.  Whatley,  whose  testimony  on  one  point 
is  given  above,  further  testified:  "I  know 
where  the  gymnasium  Is  up  there.  I  don't 
know  that  I  have  ever  seen  the  defendant  in 
the  gambling  room  up  there.  I  have  seen 
him  in  the  gymnasium  a  good  many  times." 

W.  A.  Perry,  one  of  the  hotel  clerks  at 
said  hotel,  testified  that  he  saw  the  safe 
when  it  was  taken  up  Into  said  gambling 
room,  but  that  be  had  not  been  up  there  since 
it  was  taken  up  there. 

Said  Markham,  whose  testimony  on  one 
point  is  given  above,  testified  that  be  bad 
gambled  up  tn  said  poker  room  many  times, 
and  further:  "Yes,  I  saw  a  great  big  safe 
there.  Some  poker  checks  were  kept  In  that 
safe.  I  never  did  see  any  cards,  but  I  saw 
checks  In  there.  I  hardly  know  how  big  that 
safe  was;  It  was  about  4  feet  tall  and  about 
S%  feet  wide,  I  guess.  Jim  Cornwell  opened 
that  safe." 

Said  I*.  H.  Dymock,  whose  testimony  on 
one  point  is  given  above,  testified  that  be  was 
one  of  the  three  clerks  in  said  hotel  and  bad 
been  there  in  soeh  capacity  since  It  opened 
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Dp  alwnt  the  middle  of  Febniary,  IBll.  and 
that  Perry  and  Riley  were  the  other  two 
clerks.  He  described  the  hotel  and  the  rooms 
^eteot  as  follows:  "There  are  about  10 
rooms  on  the  top  floor,  and  18  or  rooms 
on  fbe  second  floor  of  the  Astor  Hotel.  There 
are  25  rooms  altogether,  and  80  beds.  The 
floor  that  the  office  Is  on  (the  second  floor) 
baa  16  rooms,  and  on  the  upper  floor  (the 
third  floor)  there  are  10  rooms.  In  order  to 
get  to  the  rooms  on  the  third  floor  yon  go  np 
an  open  stairway.  On  the  third  floor  there 
Is  a  big  hallway  between  the  bedrooms  on  the 
west  side  of  the  bnilding  and  the  gynma- 
alnm  and  dub  rooms  on  the  east  side  of  the 
bonding.  They  are  entirely  separate.  The 
gymnasiam  la  on  the  east  side  of  the  bnlld- 
Ing  and  ttie  bedrooms  are  on  Uie  wast;  Uiat 
ii^  on  the  ri^t  ddeasyonsoopstalrs.  There 
is  a  hallway  between  them."  On  erosa^xam- 
Ination  he  said:  "Yea,  then  Is  a  baekstalr- 
way  that  leads  np  to  ttae  clnbrooms.  Ttat 
la  not  tlie  stairway  tliat  lea^  into  the  room- 
ing departmoit  on  the  tliird  floor.  OAatback 
stairway  leads  up  to  tlie  gymnasinm." 

Said  W.  A.  Perry,  one  of  said  tliree  hotel 
clerks,  and  who  testlfled  that  he  had  held 
tiie  position  of  clerk  In  said  hotel  continn- 
oosly  from  the  time  It  was  opoied  In  Feb- 
mary,  1911,  Dp  to  this  trial,  and  who  testi- 
fied tiiat  a  part  of  said  time  he  had  been  day 
<d»k  and  a  part  of  the  time  night  clerk, 
further  testlfled  on  cross-examination:  "Yes. 
Hr.  Strong,  the  def^idant,  has  a  desk  or  an 
office  there  on  the  second  floor  of  the  hotel. 
His  desk  is  In  the  hallway,  second  floor 
is  mostly  used  for  rooming  purposes;  one- 
half  of  the  third  floor  Is  need  for  rooming 
purposes  and  the  other  half,  I  think.  Is  the 
Athletic  &  Gymnasium  Club.  Yes,  I  have 
been  np  there.  I  have  never  seen  the  safe 
up  there.  I  saw  the  safe  when  It  was  taken 
up  there,  but  have  never  seen  it  since.  That 
safe  was  taken  up  there  some  time  last  sum- 
mer. I  suppose  it  belongs  to  the  Oymnaslum 
Club.  No,  I  have  never  seen  the  charter  of 
the  Athletic  Club.  •  •  •  No,  I  am  not  a 
member  of  that  club.  Jlo,  my  duties  have 
nothing  to  do  with  that  part  of  the  buildtng 
that  the  club  is  in.  When  I  first  went  there 
and  teas  employed  to  work  there  I  was  told 
that  that  was  a  gymnasium  club  and  no- 
body but  members  were  aUowed  up  there.  I 
had  no  part  or  paroH  in  that  part  of  the 
huUdinff.  I  let  that  part  of  the  building  at- 
tend to  itself." 

Said  Jim  Riley,  the  other  of  the  three 
clerks  in  said  hotel,  testlfled  that  he  was  a 
<derk  in  said  hotel  and  had  been  engaged  In 
that  business  since  February,  1911.  "My 
duties  are  Just  like  those  of  any  other  clerk 
in  the  hotel.  I  keep  the  books  and  take  care 
of  the  rooms.  Yes,  I  am  familiar  with  the 
situation  of  the  hotel  and  Its  rooms  and 
apartments.  The  Hotel  Astor  occupies  the 
seomd  floor  of  the  building  and  the  third 
floor  of  the  building.  There  are  26  rooms  In 


the  hotel,  16  on  the  sectmd  floor  and  10  on 
the  third  floor.  There  are  30  beds,  26  rooms 
and  30  beds.  Yoo  enter  tiie  hotel  from  Main 
street  by  going  up  a  stairway  to  the  secmid 
floor  of  the  bDildlng.  At  the  head  of  tb« 
steps^  as  yon  enter  fAnn  Main  street,  la  ttie 
hotel  office.  The  stairway  leading  from  Main 
street  Is  open.  The  west  half  of  the  third 
floor  «re  the  <3abroomB,  the  Dallas  Gymna- 
sinm ft  Athletic  CLa\K  Tbe^  tmn  pvncbtaic 
bags,  pool  tables,  a  gymnasinm,  and  baths 
DP  there.  There  are  four  rooms  on  tbe  east 
side  occDpled  by  the  DaUaa  Oymnaeivm  ft 
Athletic  Otab.  The  main  dining  room,  kitch- 
en, buffet,  and  gymnasium,  and  at  the  rear 
there  is  the  secretary's  offlc&  Tou  go  np  in- 
to the  clnbrooms  from  tbe  rear  of  the  second 
floor,  and  as  you  enter  yon  go  through  the 
secretary's  office,  and  passing  through  that 
you  go  into  the  gymnasium,  and  passing 
through  the  gymnasium  you  enter  the  buffet 
and  kitchen,  and  then  you  enter  the  dining 
room.  That  has  been  the  exact  situation  of 
the  apartments  on  that  side  of  tbe  house 
since  the  Ist  day  of  February,  1911."  On 
cross-examination:  "Yes,  the  rooms  In  the 
Astor  Hotel  are  separate  from  the  clubrooma. 
The  rooms  In  the  hotel  are  numbered." 

In  this  connection  I  refer  to  the  testimony 
of  the  witness  Robinson  above  in  describing 
the  said  poker  room  and  what  was  In  it  In 
addition,  on  cross-examination:  "Yes,  that 
pc3s^  room  is  the  front  room  In  the  sontb- 
east  comer  of  the  third  story  of  the  bond- 
ing. You  go  up  a  hallway  from  Main  stz«et 
into  the  lobby  of  the  hotel  and  then  torn  to 
the  rig^t  and  go  op  a  flli^t  ctf  ataira,  then 
you  get  into  the  first  room ;  that  la  the  dnb- 
room.  It  haa  a  ponching  bag  and  different 
exercise  OilngB  and  a  poolroom.  Oliey  hare 
their  poolroom  there  and  sevml  kinds  of 
gymnasinm  exardses.  There  was  one  table 
that  was  for  both  pool  and  billiards;  an 
accommodatiaa  table  I  think.  1  would  not  be 
positive  about  how  many  tables  there  wen. 
There  la  a  smaU  room  }Dst  aa  yon  enter  the 
gymnasium,  and  then  yon  pass  tbrongh  the 
gymnasium,  and  get  to  the  cardroom.  The 
last  time  I  was  up  there  was  on  the  12th 
(1911)  of  December.  You  go  np  those  etaiia 
to  the  east  and  then  go'  around  and  then  go 
south  until  you  strike  the  door  where  the 
game  is.  You  go  in  a  little  passage  and  this 
little  room  and  to  the  gymnasium,  and  when 
(you  get  Into  the  gymnasium  there  la  nothing  to 
prevent  you  going  straight  to  the  poker  room. 
Between  the  gymnasium  and  the  poker  room 
there  is  a  little  room  cut  off  where  they  keep 
ice  and  the  drinks.  I  did  not  go  through 
that  room.  I  was  there  on  the  13th  of  Oc- 
tober and  on  December  12th  (1911).  I  re- 
member those  two  dates.  I  was  there  before 
December  12th  (1911),  but  not  after  that 
date.  The  reason  I  remember  those  two 
datea  la  because  I  gave  cheda  that  day. 
WtaoL  I  got  throng  playlas  on  Mdi  «C  thoss 
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I  wrote  a  I  know  tbat  trom  nqr 

fltaba." 

Said  Cartteman.  wboae  teatUnony  on  one 
potait  la  siv«n  abore^  fnxtlisr  teatifled:  "I 
am  familial  wttb  the  arrangement  of  the 
tUrd  floor  there.  Yet,  aa  yon  go  through 
tbe  tymaaxAvm  antt  oat  of  It  jou  pass 
throogh  a  room  where  there  la  an  Icebox  on 
tbe  left,  and  a  kitchen  on  tbe  right,  and  from 
tbere  yon  go  tbrongh  Into  the  poker  room. 
Too  Have  to  paaa  thiootfi  m  toom  about  12  by 
16  feet,  irtildt  la  altoated  betwean  tbe  gym- 
aaelam  and  tbe  poker  room.  Aa  yoa  pan  In- 
to that  ro6m,  between  tbe  gymnaalom  and 
tbe  poker  room  tbere  la  a  kitchen  on  tbe 
rlgbt,  a  UtUe  kitchen,  and  then  yon  go  on 
throat  a  door  that  ^tera  Into  tbe  room 
where  yon  play  carda.  Vbere  li  also  a  door 
between  the  gymnasium  and  the  room  where 
we  played  cards.  A  person  in  the  dutooom 
eonld  not  see  a  person  In  tbe  poker  room  If 
tbe  doors  were  abut  Tbere  la  an  intervening 
room  between  them.  They  generally  kept 
those  doors  sbnt  whoi  I  was  there.  Aa  yon 
enter  the  clnbroom  at  the  rear  entrance,  yon 
first  go  through  the  secretary's  office,  then  in- 
to the  clubroom,  and  then  Into  the  little 
room  where  the  kitchen  Is,  and  then  Into  the 
room  where  we  played  poker." 

B.  A.  Stnhbs,  who  Uved  in  Dallas,  knew 
appellant  and  testified  that  he  roomed  at 
the  Astor  Hotel  on  tbe  third  floor  a  couple  of 
months,  and  farther  testifled:  "Tea,  I  have 
8topi)ed  there  at  the  Astor  Hotel.  The  stair- 
way leads  op  from  Main  street  to  the  second 
floor  of  the  Astor  Hotel,  and  there  are  double 
doors,  and  tbe  clerk's  desk  is  not  quite  op- 
posite from  the  door.  There  is  nothing  on  the 
second  floor  to  Impede  the  progress  of  any 
one.  In  going  from  the  second  floor  to  the 
tbird  floor  yon  go  through  a  large  ball  that 
turns  toward  Main  street  np  an  open  stelr- 
way  to  the  third  floor.  I  don't  know  exact- 
ly bow  many  bedrooms  there  are  upstairs  on 
tbe  third  floor.  There  is  no  connection  that 
I  know  of  between  tbe  clobrooma  on  the  third 
floor  and  the  bedrooms  on  the  west  side  of 
the  third  floor.  •  •  *  Yes,  I  have  room- 
ed up  there  on  the  third  floor.  When  I  room- 
ed In  a  bedroom  on  tbe  third  floor,  I  never 
knew  of  aoytbinK  tbat  was  happening  In  tbe 
elnfirooms.  No,  there  was  no  access,  so  tar 
as  I  know,  between  tbe  dnbrooms  and  those 
bedroonub  I  roomed  on  tbe  third  floor  prob- 
ably a  couple  of  months." 

What  was  appeOanf*  bufneis,  oiid  when 
4U  he  gtav,  and  wAot  did  he  dot 

All  of  the  witnesses  who  testified  on  the 
anhlect,  and  many  of  them  did.  eatebllsb 
without  controversy  that  the  only  place  of 
bnalneas  he  bad  where  be  steyed  and  attend- 
ed to  It  was  Us  office  and  desk  in  the  hall' 
way  leading  from  the  landing  of  the  mala 
entrance  on  tbe  second  floor  at  said  Astor 
Hotd  to  tbe  private  stairway  leading  np  In- 
to aald  gangling  or  poker  room.  And  tbat  be 
•taTed  at  tbat  office  and  place  of  bnslneoa 
U8  8.W.— 48 


inactically  cmtlnoonaly  from  tbe  time  he 
took  possession  of  said  building  under  hla 
lease  couti^ct  until  this  indictment  was  filed. 
It  Is  true  several  wttnesses,  when  asked  what 
business  he  was  engaged  in,  stated,  in  eSecU 
that  tb^  had  beard  or  understood  or  were 
Informed  tbat  be  was  In  the  gravel  boslneas. 
Some  witnesses  testifled  tbat  be  bad  a  gravel 
pit  somewhere  west  of  the  dty  at  Dallas. 
Some  of  tbe  clerka  of  said  hotel  testified  tbat 
his  gravel  pit  foreman  occasionally  came  vfi 
tosee  lilmat  said  i^aoeof  bnatnessat  bla  of- 
flce  and  desk  in  said  hallway  and  settled 
wim  blm,  or  had  buginess  with  lilm  tta«e  In 
onmectlon  with  said  gravd  pit  And  tbat  be 
sometimes  there  settled  with  some  of  hla 
hands  in  connection  with  said  gravel  bnal- 
neas. But  no  witneas  at  any  time  ai^whrn 
testified  tbat  he  waa  ever  at  any  time  dnring 
said  period  from  when  he  took  possession  of 
said  building  to  the  filing  of  said  Indlctmtfit 
at  said  gravel  pit  or  waa  ever  seen  ttiereat 
or  thereabouts.  And  in  no  way  was  be  evw 
shown  to  have  bad  anything  to  do  with  that 
gravel  pit  other  than  tbat  at  his  said  place  of 
business  and*  desk  in  said  hallway  in  said 
hotel. 

Appelant  claims  to  have  snblet  said  hotel 
to  one  C.  Gurdy,  and  he  proved  up  and  in- 
troduced a  rental  contract  which  was  signed 
by  himself  and  aald  Ourdy.  The  witnesses 
who  claimed  to  have  been  present  and  to 
have  seen  the  parties  sign  this  sublease  con- 
tract, but  neither  of  whose  names  are  sign- 
ed thereto  as  a  witness,  aald  that  it  was  ac- 
tually signed  by  aald  makera  on  January  30, 
1911.  By  It  appellant  purports  to  lease  to 
said  Gurdy  certain  property  described  as 
"lying  and  being  situated  in  tbe  city  and 
county  of  Dallas,  state  of  Texas,  and  being 
tbe  second  and  third  floors  of  tbe  three-story 
brick  building,  known  as  and  located  at  No. 
1401H  Main  street,  dty  of  DaUas.  for  tbe 
term  of  one  year  from  the  1st  day  of  Feb- 
ruary, 1811,  to  be  occupied  as  a  hotel  and  not 
otheruHse" ;  Gurdy  to  pay  $250  rent  monthly 
in  advance  to  appellant  It  Is  among  others, 
"Upon  the  conditions  and  covenants  follow- 
ing." Then  provides  that  no  improvements 
or  alteraUona  aball  be  made  In  or  to  tbe  aald 
premises  without  the  consent  of  the  lessor  in 
writing.  All  improvements  to  belong  to  the 
lessor  when  the  lease  expires.  "Sixth.  That, 
In  case  of  default  In  any  ot  tbe  covenants, 
tbe  lessor  may  dedare  the  lease  forfeited  at 
his  discretion,  and  his  agent  or  attorney  shall 
have  the  right  to  re-oiter  and  remove  aU 
peracma  tberefirom.  •   •  •** 

Who  woe  Mr.  0.  Ourdyf  If  there  woe  in 
foot  o  man  by  that  nmne,  toae  ke,  so  far  ae 
said  contract  toae  concerned  and  to  far  as 
the  control  of  taid  gmnbUnif  room  by  Aim  waa 
0OfiO0<fi0d,  merely  s  etraw  manf 

Said  Perry,  one  of  said  three  hotel  clerks. 
In  addition  to  what  Is  shown  be  testifled 
above,  fortbw  testified:  "I  have  only  met 
Mr.  Onrdy  two  or  three  timea.  I  mat  him 
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last  summer  at  the  hotel  and  saw  Urn  agaia 
the  first  of  this  week.  I  have  met  him  three 
times  1  think.  X  met  him  last  fall  just  before 
the  fair.  Yes,  I  saw  him  last  Monday  or 
Tuesday.  When  Mr.  Qvrtly  is  here  he  stays 
at  the  hotel  part  of  the  time,  *  *  *  1 
doa't  know  anj'thlng  about  wtiat  Mr.  Strong 
received  from  Mr.  tiurdy  for  that  hotel;  1 
don't  know  that  he  received  anything  from 
Mr.  Gurdy;  in  fact,  I  never  saw  Mr.  Gurdy 
and  him  have  anything  to  do  with  the  books." 

While  said  hotel  clerk  Dymock  testified 
that  he  liad  seen  Mr,  Gurdy  pay  Mr.  Strong 
$250  per  month  rent  at  the  hotel*  he  did  not 
know  and  could  not  fix  any  date  when  this 
was  done. 

Said  hotel  clerk,  Jim  BUey,  testified  that 
he  and  the  other  two  clerks,  Ferry  and  Dy- 
mock, handled  the  receipts  of  the  hotel;  that 
he  turned  the  money  over  to  Mr.  Gurdy; 
and  that  he,  as  a  representatlTe  of  Gurdy, 
paid  appellant  the  reat  on  the  building  when 
Mr.  Gurdy  was  not  in  the  dly.  "Mr.  Gurdy 
Is  here  continually,  except  when  he  is  off  on 
short  trips.  I  saw  Mr.  Gurdy  here  two  or 
three  days  ago.  I  don't  know  where  he  is 
to-day."  (Of  course,  if  Mr.  Gurdy  was  not 
"here  continually"  he  was  certainly  oB 
somewhere  else.  He  could  not  be  at  two 
places  at  the  same  time)  Kiley  further  said: 
"No,  sir;  I  am  not  manager  of  the  hotel,  I 
am  a  clerk  In  the  hoteL  I  don't  have  charge 
any  more  thau  the  rest  of  the  clerks." 

There  Is  no  testimony  whatever  in  this  rec- 
ord which  shows,  or  tends  to  show,  that  Qur- 
dy,  either  directly  or  indirectly,  had  any- 
thing to  do  with  that  gambling  room  or  gam- 
hilDg  establishment  In  no  way  and  by  no 
witness  is  he  shown  ever  to  have  heea  in  it 
or  up  the  private  stairway  from  the  hotel 
hallway  where  appellant  kept  his  office  and 
detdc  to  said  gymnasium  or  clubrooms,  or  said 
gambling  room.  By  no  witness  and  by  no 
pertinent  testimony,  circumstantially.  Is  he 
shown  to  have  known  that  said  poker  or 
card  room  was  constantly  and  continuously 
used  as  a  gambling  room.  He  is  not  shown 
to  have  ever  at  any  time  furnished,  bought, 
or  paid  for  any  of  the  gambling  parapherna- 
lia therein,  which  was  in  constant  use.  The 
only  circumstance,  If  that  be  a  circumstance, 
that  woald  in  any  way  connect  him  therewith 
is  that  appellant  leased  him  the  second  and 
third  stories  of  said  building.  He  Is  In  no 
way  shown  to  have  given  any  personal  at- 
tention whatever  to  the  runnli^,  eren  of  said 
hoteL  That,  was  turned  over  to,  operated, 
and  controlled  exclusively  by  said  three  hotel 
clerks.  The  contemporaneous  construction 
of  said  purported  lease  contract  of  appellant 
to  Oiird^  for  the  seciond  and  third  stories  of 
said  building  was  that  neither  he  nor  any  of 
his  clerks  were  to  have  anything  to  do  with 
that  gambling  room  or  said  gymnaslnm  de- 
partment, which  was  by  its  construction, 
use,  and  operation  excluded  from  and  In  no 
way  run  in  connection  with  said  hotel  All  of 
his  cleifes  testified  that  they  had  nothing  to  do 


with  that  separate  and  distinct  d^Nutmat 
from  the  hotel.  One  of  them  testified,  that  be 
had  positive  inatructionfl  to  have  nothios 
wliatever  to  do  with  it;  the  oUiers  that  they 
had  nothing  to  do  with  it,  and  that  it  was 
the  clubrooms  the  Dallas  Gymnasium  k 
Athletic  Club.  No  testUaony  whatever  indi- 
cates that  it  had  anything  to  do  wUh  said 
hotel  or  that  aald  hotel  had  anythhig  to  do 
with  it 

Appellant's  main  contention  in  this  case, 
which  is  most  vigorously  and  fordhly  and 
adroitly  presentedi  is  the  third  ground  of  bU 
amended  motion  for  a  new  trial,  complaining 
that  the  court  erred  In  falling  and  omitting, 
In  his  charge,  to  affirmatively  submit  to  the 
Jury  whether  the  defendant  had  the  posses- 
sion and  control  of  said  building  and  premis- 
es in  question  at  the  time  the  gaming  alleged 
to  have  occurred  therein,  or  whether  said 
Gurdy  had  the  actual  exclusive  possession 
and  control  of  said  premises  at  said  time. 

The  court,  in  his  main  charge  to  the  Jury, 
Instructed  them:  "If  you  find  and  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant,  W.  T.  Strong,  did,  as 
charged  in  the  second  count  in  the  indict- 
ment, in  the  county  of  Dallas  and  state  of 
Texas,  at  any  time  within  three  years  next 
before  the  filing  of  the  Indictment  in  this 
case,  knowingly  permit  a  building,  room,  or 
place  there  situate,  and  which  was  then  and 
there  under  his  control,  to  be  used  as  a 
building,  room,  or  place  for  the  purpose  of 
gaming  and  betting  at  a  game  played  with 
cards,  and  that  people  did,  with  defendant's 
knowledge,  resort  to  said  building,  room,  or 
place  for  the  purpose  of  gambling  and  betting 
with  cards,  and  were  permitted  to  do  so  by 
defendant,  and  that  peoirie  did  then  and 
there  gamble  and  bet  and  wager  at  a  game 
played  with  cards  at  said  room,  building,  or 
plac^  with  the  knowledge  of  defendant,  and 
defendant  p^mitted  same,  you  wiU  find  tbe 
defendant  guilty  aa  charged  in  the  second 
connt  in  the  Indictment  and  assess  his  pun- 
ishment at  conflnemoit  in  the  state  peniten- 
tiary for  any  term  ot  yurs  not  less  than  two 
nor  more  than  four  years,  aa  yon  may  de- 
termine and  fix  in  your  verdict**  By  this  It 
will  be  seen  that  the  court  specifically  re- 
quired the  Jury,  before  they  could  convict  ap- 
pellant to  believe,  beyond  a  reasonable  doubt, 
that  )ie  knowing^  permitted  said  gambling 
room,  "which  was  thesa  and  there  under  bis 
control,  to  be  used  as  a  room  for  the  purpose 
of  gamli^  and  betting  at  a  game  played  with 
cards."  And  further:  "And  that  people  did. 
with  defendant's  knowledge,  resort  to  said 
room  for  ttae  purpose  of  gambling  and  betting 
with  cards  and  were  pennitted  to  do  so 
defendant"  And  that  people  did  then  and 
there  so  gamble  and  bet  at  a  game  played 
wltti  cards;  and  that  all  this  was  done  witb 
his  knowledge:  and  that  he  permitted  It 

The  record  fnrttier  shows  that  appellant 
was  not  content  with  the  spedfle  reqolK- 
ments  1^-  the  main  diarge  of  the  coort,  and 
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be  thereopoD  asked,  and  the  conrt  gave,  bis 
special  charge  on  this  point  as  follows: 
"Ton  are  Instracted  In  this  case  at  the  re- 
qnest  of  the  defendant»  to  be  constraed  In 
connection  with  the  main  diarge  of  the 
ooort,  that,  before  too  can  find  the  defendant 
enUty  under  the  second  count  contained  In 
the  lndietm»it,  yon  must  bellere  from  the 
evUtence,  beyond  a  reasonable  donbt,  the 
defendant  did  knowii^  penult  premises 
under  bis  control  to  be  used  as  a  place  for 
gaming.  And  in  thto  connection  you  are 
told  that  the  word  'knowingly'  means  with 
full  knowledge  and  intentionally;  and  un- 
less you  do  belleTe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
with  full  knowledge  did  permit  the  premises 
to  be  used  as  a  place  for  gaming,  and  fur- 
tber  believe  that  the  premises  were  under 
Ub  control,  you  cannot  convict  the  defendant 
under  the  second  count."  By  this  special 
chaif;e  It  will  be  seen  that  the  court  again, 
at  appellant's  Instance,  specifically  told  the 
Jury,  "You  must  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  the  defendant 
did  knowingly  permit  premises  under  his 
control  to  be  used  as  a  place  for  gaming," 
before  they  could  convict  him.  And  again, 
after  defining  that  "knowingly"  meant  "with 
full  knowledge  and  Intentionally,"  further 
told  them  that  before  they  could  convict  htm 
they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  he.  "with  fall  knowl- 
edge, did  permit  the  premises  to  be  used  as 
a  place  for  gaming,  and  farther  bellere  that 
the  premises  were  under  his  control." 

The  record  further  clearly  shows  that  ap- 
pellant did  not  except  to  the  claimed  omis- 
sion, DOW  urged.  In  the  charge  of  the  court 
at  the  time  or  during  the  trial,  and  that  he 
aaked  no  further  or  other  ^targe  on  the 
subject,  althou^  he  did  request  many  other 
■pedal  charges,  aaane  of  which  were  given 
and  aome  of  which  were  refraed.  Again,  he 
made  no  complaint  on  this  point  In  his  orig- 
inal motion  for  new  trial.  The  verdict  was 
rendered  on  Bfarch  is,  1912.  His  original 
motion  for  new  trial  was  filed  the  next  day. 
March  16th.  His  amended  motion  for  new 
trial  one  week  later,  March  23d;  and  then, 
for  the  first  time,  does  be  urge  this  claimed 
omission. 

After  a  most  careful  and  thorough  study  of 
the  evidence  In  this  case,  I  am  of  the  opin- 
ion: 

First  That  the  evidence  In  this  case  did 
not  raise,  and  therefore  did  not  require,  that 
the  Judge  should  submit  to  the  jury  for  a 
finding  whether  or  not  C.  Gurdy,  and  not  ap- 
pellant, was  in  control  of  said  gambling 
room.  I  bave  undertaken  to  give  substan- 
tially all  of  the  tesUmony  and  the  lack  of 
teatloumy  on  this  point  Of  course,  it  Is 
elementary  and  needs  no  citation  to  the  cases 
to  sbow  that  the  court  must  not  submit  an 
Isepe  to  the  Jury  for  a  finding,  when  there 


is  no  evidence  that  would  authorize  or  Justi- 
fy it 

Second.  I  am  of  the  opinion  that  as  the 
matter  Is  presented,  under  the  circumstances 
and  in  the  condition  in  which  the  question 
is  presented  in  this  case.  If  It  could  be  h^d 
there  was  any  evidwce  tending  to  show  that 
said  Gurdy  was  in  the  control  of  said  gam- 
bling room,  such  evidence  "was  not  so  per- 
tinent and  farorable  that  it  might  reaaou 
ably— not  posslbly^be  soppoaed  that  Oie 
Jury  could  be  infiuenoed  Iqr  it  In  arriving 
at  Uieir  rerdict";  and,  'iinleas  Qie  erldenee 
be  of  sadk  a  character  no  injury  appears,  no 
injury  la  probable— not  possible,  but  prob- 
able—and, unless  this  appears,  there  la  no 
ground  for  rer&nal;  and  to  reverse  in  the 
absence  of  probable  Injury  would  be  con- 
trary to  principle." 

I  am  not  unmindful  of  the  fact  that  article 
743,  0.  0.  P.,  authorizes  and  permits  a  party 
to  make  an  exception  to  the  charge  of  the 
court  of  ^ther  commission  or  omission  in 
the  motion  for  new  trial,  and  this  conrt  in  all 
Instances  considers  and  passes  upon  such 
question  only  for  the  first  time  In  the  motion 
for  new  trial  complained  of;  yet  this  court, 
whenever  the  question  has  been  raised  and  it 
is  necessary  to  pass  upon  it,  has  always  said : 
"Bver  since  the  adoption  of  the  amended 
article  743,  this  court  has  not  looked  with 
so  much  favor  on  the  omission  in  the  charge 
of  the  court  when  no  exception  was  made 
thereto  at  the  time  of  the  trial,  and  no 
special  charge  asked  covering  the  point,  as 
if  that  course  had  been  pursued  on  the  trial." 
Mitchell  v.  State,  144  S.  W.  1014.  I  am  not 
dlacuasing  and  not  holding  that  the  court 
will  not  consider  such  objections  thus  for 
the  first  time  in  the  motion  for  new  trial 
made,  bat  I  am  discussing  what  effect  and 
what  weight  should  they  have  when  thus 
first  made.  TbiM  question  was  fully  discussed 
by  this  court  in  a  well-considered  and  able 
opinion,  both  in  the  original  oidnion  and  an 
opinion  on  rehearing,  by  Judge  Hurt  In  Da- 
vis V.  State,  28  Tex.  App.  542,  13  S.  W.  994, 
and  has  many  times  been  quoted  and  adher- 
ed to  by  this  court  In  said  Davis  Case  the 
court  charged  on  murder  in  the  first  degree 
only.  In  the  motion  for  new  trial,  for  the 
first  time,  appellant  claimed  In  that  case  that 
the  evidence  raised  the  question  of  murder 
In  the  second  degree  and  complained  that  the 
court  committed  reversible  error  in  omitting 
and  failing  to  submit  murder  In  the  second 
degree.  In  that  case  no  exception  was  taken 
to  the  charge  of  the  court  at  the  time  of 
the  trial  on  that  account,  but  the  question 
was  first  raised  in  the  motion  for  new  triaL 
While  the  opinion  in  this  case  will  neces- 
sarily be  lengthy,  and  while  I  regret  to  do 
so,  I  will  here  copy  what  Juc^e  Hurt  s^s 
on  this  point  in  said  Davis  Case.  He  said : 

"In  this  connection  we  call  attention  to  the 
opinion  of  BobertB,  G.  3,,  In  Blshopa'  Case, 
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43  Tex.  890.  He  says:  This  dllference  In 
the  role,  ct^)endeDt  upon  the  ttme  when  the 
objection  to  tlie  action  of  the  court  Is  made, 
la  in  harmony  witti  the  rnlea  of  Judicial  pro- 
ceedings generally  that  a  party  who  makes 
an  objection  at  the  proper  time,  whl(±  la 
usually  the  first  practical  opportunity,  BhaU 
have  his  objection  more  favorably  considered 
than  If  It  had  been  Inopportunely  delayed.' 
In  the  above  the  Chief  Justlca  U  wrong  it 
the  counsel  Is  right 

"The  statute,  as  la  well  known  to  the  pro- 
fession, provides  that  If  there  be  error  In 
the  charge  In  a  felony  case,  and  It  Is  ex- 
cepted to  at  the  time  of  tiie  trial,  the  Judg- 
ment should  be  reversed.  But,  suppose  there 
be  error  and  the  accused  falls  to  except,  will 
the  Judgment  be  reversed  In  all  such  cases? 
By  no  means.  We  will  let  Chief  Justice 
Roberta  state  the  rule  applicable  to  such  a 
state  of  case:  'It  la  to  be  particularly  noticed 
that  ttie  record  shows,  and  properly  by  a  bill 
of  exertion  shows,  in  this  case,  that  this 
charge  was  excepted  to  by  defendant's  coun* 
sel  at  the  time  of  the  trial,  and  before  the 
case  had  been  submitted  to  the  Jury,  and  be- 
fore tbey  had  retired  to  consider  of  their 
verdict,  and  that  thus  an  opportunity  was 
given  to  the  Judge  to  correct  or  withdraw 
the  charge  If  he  had  deemed  It  to  have  beoi 
Improper,  upon  a  reconslderatl<»i  of  It  then 
made  before  the  final  submission  of  the  case 
to  the  Jury.  This.  In  r^erence  to  the  pro- 
vtstons  of  our  Code  of  Criminal  Procedure, 
will  be  found  to  be  an  Important  considera- 
tion In  tills  case  on  appeal  to  this  court,  by 
the  exceptions  having  been  made,  and  shown 
by  the  bill  of  exceptions  to  have  been  made 
at  the  time  of  the  trial,  and  to  be  much  more 
beneficial  to  the  defendant  than  if  not  then 
made,  but  made  only  afterwards  on  a  motion 
for  a  new  trial.* 

"  'If  such  a  charge  Is  not  excepted  to  at 
the  time  of  trial,  but  is  presoited  In  a  mo- 
tion for  new  trial,*  which  is  the  next  point 
at  which  it  could  be  presented,  then  Its  con. 
fltderaUon  by  this  court  would  be  subject  to 
another  and  a  very  different  rule,  wUch 
would  be  whether  or  not  such  charge  was 
an  error  which,  under  all  the  circumstances, 
as  exhibited  In  the  record,  was  'calculated 
to  injure  the  rights  of  the  defendant,'  and 
which  la  prescribed  as  one  of  the  grounds 
for  the  granting  of  a  motion  for  a  new  trial, 
tn  the  following  language:  'Where  the  court 
baa  misdirected  the  Jury  as  to  the  law,  or 
has  committed  any  other  material-error  cal- 
culated to  Injure  the  rights  of  the  defendr 
ant' 

"Of  what  degree  of  force  must  the  evidence 
be  that  tends  to  establish  an  offense  or  tends 
to  mitigate  the  offense  charged  in  order  to 
require  a  charge  applicable  thereto?  Chief 
Justice  Roberts  says  that  if  its  force  Is 
deemed  to  be  very  weak,  trivial,  or  light, 
and  its  application  remote,  the  court  is  not 
required  to  give  a  charge  upon  it,*  'It,  on 
the  other  liand.  It  Ic  ao  pertinent  and  favov- 


able  as  that  it  might  be  reasonably  auppoMd 
tiiat  the  Jury  could  be  influenced  by  it  In 
arriving  at  their  verdict,  the  court  should 
charge  so  aa  to  furnish  them  with  the  ap- 
propriate rule  of  law  upon  the  subject' 
Bishop  T.  State,  43  Tex.  390.  Hoice,  unless 
the  evid^ce  tending  to  present  a  leas  de- 
gree of  an  offense,  or  any  theory  of  defense, 
be  so  pertinent  and  forcible  that  It  ndgtat 
be  reasonably  supposed  that  the  Jury  could 
be  inflpenced  by  It  In  arriving  at  their  Yet' 
diet  a  failure  of  the  court  to  charge  thereon 
would  not  be  ground  tor  reversal  In  the  ab- 
sence of  exceptions. 

"Thla  position  is  In  exact  harmony  with 
the  first  opinion  In  tills  case,  and  In  accord 
with  Bishop's  Case,  supra,  and  a  number  ot 
cases  decided  by  this  court,  notably  Cunning- 
ham's Case,  17  Tex.  Appv  89;  EUam'a  Case, 
16  Tex.  App.  84;  and  Leeper's  Case  [27 
Tex.  App.  694,  U  &  W.  644],  (decided  at  the 
present  term).  See^  alao,  Jidmsm's  Case,  27 
Tex.  758. 

"Loose  expressions  upon  this  subject  can 
be  found  In  the  oi^ona  of  this  court,  but 
the  principle  is  well  settled  and  la  absolute- 
ly correct  whether  this  court  has  always 
adhered  to  it  or  not  that  in  the  absence  of 
exceptions  to  the  charge  of  the  court,  for 
thla  court  to  reverse^  the  evidence  tiding 
to  present  a  phase  of  the  case  or  theory 
favorable  to  tbe  accused  must  be  so  pertinoit 
and  favorable  that  it  might  reasonably — not 
possibly— be  supposed  that  the  Jury  could  be 
Influenced  by  It  In  arriving  at  their  verdict 
Unless  the  evidence  be  of  snch  a  character 
no  injury  aKMara,  no  injury  la  probable — 
not  possible,  bat  probable — and  unlesa  this 
appears  there  is  no  ground  for  revwsal ;  and 
to  reverse  in  the  absence  of  probable  Injoiy 
would  be  contrary  to  principle." 

On  this  point  I  therefore  hold  that  even  if 
I  am  mistaken  In  holding  that  there  is  no  evl< 
dence  that  authorized  or  required  the  submis- 
sion of  this  question  to  the  Jury  in  this  caae^ 
if  there  was  any,  as  said  above^  it  waa  otA 
sufficiently  pertinent  and  favorable  to  appel- 
lant that  it  mlgriht  reasonably— not  poaslbiy-^ 
be  supposed  that  the  Jury  could  be  Influenced 
by  it  in  arriving  at  th^r  verdte^  for  the 
evidence  in  thla  case.  If  there  was  any  at  all, 
was  not  of  such  a  character  on  this  point 
as  to  show  any  probable  injury  to  amwllant, 
and  this  not  appearing,  even  diou^  It  urfght 
be  considered  to  be  an  omission,  ia  no  ground 
for  reversal,  for  "to  reverse  in  the  abeoice 
of  probable  injury  would  be  contrary  to  prin- 
ciple." Bishop  V.  State,  43  Tex.  390;  Max- 
well T.  State,  31  Tex.  Cr.  B.  144,  19  S.  W. 
014 ;  Cannon  v.  State,  41  Tex.  Cr.  R.  490.  S6 
S.  W.  351;  Alexander  v.  State,  63  Tex.  Cr. 
R.  133.  138  S.  W.  72L 

In  this  connection,  as  I  understand  appel- 
lant's contention,  he  urges  that  the  fact  that 
he  rented,  if  he  did,  said  premises  to  C 
Ourdy,  and  that  a  Qurdy,  if  he  did,  took 
actual  possession  of  said  Aator  Hotel,  Hut 
he  (GnrOA  was  ttunbr  bk  poswurisn  and 
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ctmtrol  ot  said  sambllng  room,  and  that  ap- 
pellant was  not  I  think  that  the  evidence 
demonstrates,  as  ahown  aboTe,  that  said 
Gnrdy  was  never  either  in  the  actual  pos- 
session of  said  gambling  room  or  In  control 
thereof  at  any  time.  The  contemporaneons 
constroctlon  of  said  lease,  as  clearly  shown 
by  the  evldoice  between  said  Gnrdy  and  ap- 
pellant, was  that  said  gambling  department 
was  not  a  part  of  the  hotel;  that  neither 
Gnrdy  in  person  or  by  either  any  or  all  of 
his  three  hotel  clerks  erer  asserted,  claimed, 
or  exercised  any  jKMseaslon  of,  or  right  to 
the  possession  of,  or  aoy  control  of,  or  right 
to  the  control  ol,  said  gambling  department. 
It  was  entirely  separate  and  dlatinct  and  so 
constructed  to  be  no  part  of  the  hotel,  not 
used  or  operated  In  connection  therewith, 
and  had  nothing  whatever  to  do  therewith. 
The  only  possible  connection  in  the  construc- 
tion of  said  hotel  and  of  said  gambling  de- 
partment that  was  In  any  way  common  was 
that,  to  enter  said  gambling  department, 
persons  had  to  go  np  the  main  open  stair- 
way from  the  street  to  the  ^ftM*»g  In  the 
hotel  on  the  second  floor,  which  was  opm 
and  accessible  to  any  and  every  one  at  all 
times;  thaice  along  the  hallway  by  appel- 
lants desk  and  his  place  of  bntdneaa,  where 
practically  he  continuously  stayed;  thence 
up  a  private  and  secluded  stairway  Into  the 
gambling  department,  and  there  was  no 
means  whatever  of  passing  from  the  third 
story  part  of  the  hatA  to  this  gambling  de- 
partment There  la  no  evidoice  whatever  in 
the  record  that  said  Gnrdy  was  evor  in  said 
gambling  dqjartment,  or  eves  saw  It,  or  ever 
had  anything  to  do  with  It,  or  knew  any- 
thing about  it  And  the  said  purported  rent 
contract  betweui  Ourdy  and  appellant  specif- 
ically  therdn  stated  that  the  leased  premlBes 
were  "to  &e  oeoupied  a$  »  hotel  and  not  oth- 
orwite."  Sni^KWe  It  be  conceded,  howevw, 
that  the  said  purported  lease  contract  be- 
tween app^nt  and  Gnrdy,  as  originally  en- 
tered into,  gave  Gnrdy  the  right  to  the  pos- 
aea^on  and  control  of  said  gambling  depart- 
ment The  riffht  to  the  possession  and  con- 
troil  of  a  thing  Is  a  very  different  thing  from 
ttM  oedMl  possession  and  control  thereof. 
Onrdy  was  never  shown  to  have  been  In 
the  aetwU  possession  or  control  of  said  gam- 
bling department  But,  as  stated,  concede 
that  he  had  the  right  to  It  originally  given 
1^  this  contract,  tiien  let  us  see  what  became 
of  Uiat  right.  The  uncontroverted  evldraice 
overwhdmingly  established  that  that  gam- 
bUnc  departmoit  was  set  np  by  ai^lant 
with  his  gambling  paraphernalia,  daimed  by 
bia  and  replevied  by  him  when  Qie  officers 
raided  and  took  it,  and  he  was  repeatedly 
thCT^  while  gambling  was  going  on  and  saw 
and  knew  it  and  actually  himself  engaged  in 
some  of  the  gambling  games.  Then,  what 
was  the  result  so  far  as  the  right  of  posses- 
ion and  control  in  Gnrdy  was  concerned? 
In  neh  case  the  statute  (article  667.  P.  G.) 


property  or  premiaet,  any  tenant  or  lessee 
for  any  purpote,  made  vtUawful  by  tMa  law, 
ehaU  terminate  aU  rights  and  interests  of 
such  tenant  or  lessee  in  same."  And  the 
statute  continues:  "And  shall  entitle  the 
owner  thereof  to  the  immediate  possession 
of  said  house,  property  or  premises."  The 
law  itself  says  that  the  moment  this  purport- 
ed leased  gambling  establishment  by  appel- 
lant to  Gurdy,  being  from  the  very  first 
used  as  a  gambling  room,  absolutely  ter- 
minated Gnrdy's  right  thereto. 

There  can  be  no  question,  nnder  the  law, 
but  that  by  said  purported  contract  between 
appellant  and  Gnrdy  appellant  was  his  land- 
lord and  Gnrdy  was  his  tenant  Gurdy  was 
at  no  time  and  in  no  way  the  tenant  of  the 
owner,  H.  L.  Edwards,  of  said  property. 
There  was  no  privity  of  contract  between 
Gurdy  and  '  Edwards  whatever.  Edwards, 
throi^h  his  agent,  spedflcally  and  p<^ted- 
ly  refused  to  release  appelant,  his  tenant 
In  any  way  from  his  two  years'  lease.  Gnrdy's 
subtoiancy  and  his  contract  therefor  under  ap- 
pellant was  only  for  a  part  of  appellant's 
term.  If  app^Uant  had  refused  or  filled  to 
pay  his  rent  to  the  owner,  Edwards,  or  bad 
in  any  other  way  violated  bis  lease  contract; 
the  ownOT,  Edwards,  could  not  have  sued  or 
hdd  Onr^  re^nslble  for  the  rent  thereof. 
This  question  has  so  recently  been  fully  dis- 
cussed and  decided  by  our  Supreme  Court 
in  an  able  oi^on  by  Ur.  Justice  Dibrell 
In  the  case  of  Davis  v.  Vldal.  101  8.  W.  29(^ 
that  there  Is  no  use  for  further  discussion 
on  this  subject 

It  la  true  that  beftwe  the  passage  of  this 
act  that  the  landlmrds  or  lessors  whose  prem- 
ises theretofore  were  used  by  their  tenants 
or  subtenants  escaped  under  the  previous 
decisions  of  this  court,  many  of  which  are 
cited  by  appellant  in  his  brief;  but  the  Leg- 
islature intended  that  no  longer  should  the 
landlord,  whether  he  was  owner  In  fee  of 
the  premises  or  whether  he  was  the  lessor 
and  sublet  to  a  subtenant,  hide  behind  any 
such  claimed  immunity. 

Great  reliance  is  placed  by  appellant  In 
the  case  of  Commonwealth  v.  Wentworth, 
146  Mass.  38,  16  N.  E.  188.  I  have  carefully 
read  and  studied  that  case.  In  my  opinion, 
instead  of  being  In  favor  of  appellant's  posi- 
tion, it  is  against  him.  The  report  of  that 
case  shows  that  the  act  under  which  that 
prosecution  was  had  provided  three  separate 
and  dlstlnqt  offenses:  First,  where  a  person 
owned  a  building  and  had  control  of  it 
knowingly  let  it  for  the  purpse  of  being 
used  as  a  gambling  house;  second,  or,  while 
having  the  building  under  his  control,  he 
knowingly  permitted  it  to  be  used  for  said 
purpose;  or,  third,  if  after  due  notice  that 
the  property  was  b^g  used  by  a  tenant  or 
subtenant  for  said  purposes,  the  landlord 
omitted  to  take  all  r«LSonabIe  measures  to 
eject  the  party,  then,  in  each  of  the  three 
Instances,  he  was  guilty  of  an  offense.  The 
dUFerawe  b^weoi  that  law  and  ours  Is  that 
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It  Is  made  no  offense  by  our  law,  when  the 
landlord  finds  his  tenant  Is  Illegally  using 
the  leased  premises  for  a  gambling  bouse,  to 
omit  all  necessary  steps  within  a  reasonable 
time  to  eject  bim,  but  our  statute,  as  quot- 
ed above,  says  that  the  use  of  any  property 
by  any  tenant  or  lessee  for  gambling  "shall 
terminate  all  rights  and  interest  of  snch 
tenant  or  lessee  in  the  same,"  and  It  fur- 
ther says  that  such  use  of  such  premises 
shall  entitle  the  owner  to  the  Immediate  pos- 
session thereof,  bdt  does  not  make  bis  neg- 
lecting to  take  immediate  possession  any  of- 
fense whatever,  as  the  Massachusetts  stat- 
ute did.  And  the  conrt  In  said  Massachu- 
setts case  specifically  and  pointedly  said  of 
their  statute:  "If  the  statute  bad  been  less 
carefully  drawn,  there  would  be  some  force 
in  the  contention  that  a  person  may  be  said 
to  permit  wbat  be  does  not  *  prevent,  If 
he  has  lawfully  the  power  to  prevent  it, 
and  it  Is  made  by  law  bis  duty  to  prevent 
It  But  the  last  clause  of  the  section  was, 
we  think,  intended  to  dedne  the  whole 
duty  of  a  landlord  who,  having  let  hie 
building  not  knowingly  for  any  of  these  il- 
legal purpose,  has  due  notice  that  the  ten- 
ant, after  he  has  taken  possession  and  con- 
trol, Is  using  the  building  for  these  purpos- 
es." And  tliat  conrt  held  Wentwortb  should 
have  been  prosecuted  for  said  second  and  not 
the  third  offense  prescribed. 

What  the  Massachusetts  law  provided  for, 
as  said  by  the  court  in  the  quotation  above, 
our  statute  makes  no  such  provision.  Pre- 
siding Judge  Davidson,  In  his  dissenting 
opinion  in  the  case  of  Austin  v.  State,  61 
Tex.  Or,  R.  579,  135  S.  W.  1170,  pertinently 
and  correctly  on  this  point  said:  "If  the 
owner  of  the  bouse  rents  it  to  another,  and 
the  house  Is  used  for  gaming  purposes,  when 
the  rmter  did  not  rent  it  for  that  purpose, 
and  he  ascertains  that  his  house  is  being  so 
used,  and  he  thereafter  permits  the  gambling 
to  go  on,  be  would  be  guilty  of  permitting 
his  property  or  premises  to  be  so  nsed." 
In  announcing  said  principle  he  was  but  fol- 
lowing the  opinion  of  this  court  delivered 
by  him  in  the  case  of  Rankin  t.  State,  42 
Tex.  Cr.  R.  1,  66  S.  W.  929.  The  Rankin 
Case  is  perttnently  and  clearly  In  point  In 
this  case.  Rankin  was  prosecuted  for  per- 
mitting gaming  to  be  carried  on  in  his  house 
or  on  property  under  his  controL  The  court 
held  the  reverse  of  appellant's  contention. 
In  the  Rankin  Case,  which  was  long  before 
article  567,  P.  C,  above  quoted,  was  enacted, 
the  facts  were  that  Jim  Rankin,  appellant's 
brother  in  that  case,  was  in  the  employ  of 
Charles  Rankin  as  his  bartender  in  the  sa- 
loon; that  he  (Jim  Rankin)  had  the  manage- 
ment and  control  of  it,  and,  without  asking 
his  brother's  consent,  had  the  room  in  which 
the  gambling  occurred  cut  off  by  a  partition 
wall,  whicb  room  so  cut  off  be  rented  to 
one  Moore.  The  expense  attached  to  fixing 
up  this  cut-off  room  was  taken  oat  of  the 
business  funds  of  the  mppellant^  and  Jim 


Rankin  rented  said  cut-off  room  to  Moore 
for  $12.00  per  month.  That  Moore  used  that 
room  for  gambling  purposes,  and  that  appel- 
lant, his  brother,  knew  of  that  use  of  that 
room.  Under  snch  circumstances,  appellant, 
Charles  Rankin,  In  that  case,  even  went  so 
far  as  to  ask  a  special  charge  to  the  effect 
that,  if  from  the  testimony  the  jury  believed 
said  room  where  said  card  playing  was  done 
which  bad  been  rented  to  eaid  Moore  was, 
at  the  Ume,  under  the  control  of  said  Moore, 
they  would  acquit  the  defendant.  Judge  Da- 
vidson In  that  case  said:  "We  believe  tbe 
conrt  did  not  err  in  refusing  the  ctiarge 
The  room  was  in  the  saloon  bt  appellant,  aad 
therefore  on  his  premises,  and  it  would  be 
Immaterial,  under  the  circumstances,  tbat 
the  room  may  have  been  controlled  for  gam- 
bling purposes  by  Moore."  See,  also,  Moban 
V.  State,  42  Tex.  Cr.  R.  412,  60  S.  W.  562; 
McOaffey  v.  Stote,  4'  Tex.  168;  Flynn  t. 
State,  35  Tex.  Cr.  R.  220,  32  S.  W.  1041: 
Forbes  v.  State,  35  Tex.  Or.  B.  26^  29  & 
W.  784 ;  Humphreys  v.  States  84  Tex.  Cr.  B. 
434,  80  8.  W.  1066. 

In  this  case,  as  I  have  shown  above,  tbe 
evidence  excluded  the  Idea  that  Gordy  was 
ever  either  In  possession  or  control,  at  any 
time,  of  said  gambling  room.  But,  even  If 
there  was  some  circumstantial  testimony  la 
some  slight  way  tendii^  to  show  tliat  he 
was  either  in  possession  or  control  of  said 
gambling  room,  appellant  did  not  request 
any  charge  on  that  point  In  the  trial,  and 
did  not  even  then  except  to  the  charge  of 
the  court,  because  of  any  snch  claimed  omis- 
sion. In  the  Moore  Case,  supra,  the  proof 
not  only  positively  showed  that  Moore  had 
not  only  actually  rented  that  room,  bnt  tbat 
be  (Moore)  was  In  actual  possession  and  con- 
trol thereof,  and  actually  used  it  for  a  gam- 
bling room,  and  appellant  did  not,  and  yet, 
as  said  by  Judge  Davidscm  in  tbat  case,  It 
was  immaterial  that  the  room  may  have 
been  rented  to,  in  the  actual  possession  of, 
and  controlled  by,  Moore  for  gambling  pur- 
poses, Rankin  was  properly  convicted. 

In  several  cases  recently  decided  by  this 
court,  particularly  in  Robertson  v.  State, 
168  S.  W.  — ,  not  yet  offldally  reported,  Da- 
vis T.  State,  151  S.  W.  313,  and  De  Los  SaB- 
tos  V.  State,  146  S.  W.  019,  we  have  thor- 
oughly discussed  the  law  and  the  evidence  of 
what  is  necessary  to  show  that  a  p^sbn  Is 
in  control  of  premises  where  gambling  Is 
carried  on.  These  cases,  in  my  opinion,  are 
exactly  in  point  and  applicable  to  the  saoM 
question  in  tbis  case.  It  Is  unnecessary, 
therefore,  for  me  to  fnrtb^  dlscoas  that 
question  In  this  case.  I  refer  and  dte  those 
cases  for  a  full  dlscusedon  and  decUon  of 
the  question. 

Appellant  xirgeB  tbat  the  lower  conrt  com- 
mitted reversible  error  in  refusing  his  motion 
to  require  the  county  attorney  to  place  tbe 
names  of  the  state's  witnesses  on  the  In- 
dictment or  furnisb  him  their  names.  Tbe 
Indlctmoit  In  this  eaae  was  returned  and 
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filed  February  T,  1912.  On  Bfarcb  Ist  fol- 
lowing tbe  case  was  set  for  trial  for  March 
13,  1B12.  On  March  1st  the  coart  beard 
said  motion  ^nd  then  overmled  it.  In  the 
motion,  as  shown  by  the  bill  ezceptlDg  to  Its 
overmllng,  appellant  states  the  reasons  why 
It  la  necessary  and  proper  for  him  to  have 
tbe  names  of  said  witnesses,  which  Is,  In  fall 
substance  and  effect,  that  he  does  not  know 
what  their  testimony  will  be,  so  that,  if  they 
give  any  testimony  against  him,  be  will  have 
no  reasonable  opportunity  to  rebut  it  or 
secare  tbe  presence  of  any  other  witness  to 
testify  to  tiie  truth  r^ardlng  said  transac- 
tion, and  no  opportunity  to  prepare  to  Im- 
peach the  testimony  of  such  state's  witnesses 
giving  testimony  against  him.  And  that.  If 
he  now  has  their  names,  he  will  then  bare 
the  opportunity  to  prove  tbe  falsity  of  sudi 
testimony  and  be  able  to  impeach  any  such 
state's  witness.  Tbe  court  stated  as  a<  rea- 
son why  be  orermled  said  motion,  when  be 
first  did,  this:  'ThB  oonrt  in  this  and  oQier 
gambling  cases  thought  It  proper,  in  the 
light  of  experience,  to  refuse  tiiia  request 
In  tilie  Interest  of  the  mftireement  of  the 
law."  When  the  matter  was  again  presented 
to  the  coort,  when  the  case  was  called  fOr 
tri^  appellant* B  oonnsel  called  Ua  attrition 
again  to  his  motion  and  asked  If  tbe  previouB 
mllng  still  stood,  to  which  the  court  r^hed, 
"It  does."  Then  the  court.  In  further  ex- 
planation of  said  bill,  stated:  "If  they  had 
asked  It,  I  would  have,  as  I  did  in  other  like 
cases  after  announcement  by  boUi  sides,  re- 
quired  the  state  and  defendant  to  furnish 
each  other  with  list  of  witnesses.  Defendant 
does  not  attempt  to  *how  any  Infunf  ^e«uI^ 
ing  therefront."  This  bill  being  thus  qualified 
by  the  court  and  accepted  by  the  appelant, 
he  was  bound  thereby,  as  held  uniformly  and 
in  many  cases  by  this  court 

The  record  shows,  without  qneetion  and 
without  doubt,  that  eveiy  witness  who  testi- 
fied for  tbe  state  lived  In  the  city  of  Dallas, 
and  that  appellant  had  lived  there  for  many 
years,  and  most  every  witness,  if  not  every 
one,  showed  that  he  knew  appellant,  and  we 
conclude  that  appellant  must  have  known 
each  of  them.  The  record  also  clearly  and 
without  doubt  shows  that  the  trial  lasted  for 
two  days  at  least  His  original  motion  for 
new  trial  was  filed  on  March  16^  1912.  His 
amended  motion  in  lien  of  It  was  filed  on 
March  23,  1912.  It  was  beard  and  the  evi- 
dence thereon  waa  heard  and  was  overruled 
on  March  23, 1912.  In  no  way  did  appellant 
show  or  attempt  to  show,  so  far  as  this  re<v 
ord  is  concerned,  any  Injury,  the  slightest, 
to  him  by  reason  of  tbe  court's  overmllng 
said  motion  to  require  that  he  be  furnished 
with  the  names  of  tbe  state's  witnesses. 
And  as  stated  by  tbe  court,  which  I  ttiink, 
under  the  drcumstanoes,  was  conclusive 
«galnst  appellant,  "defendant  doet  not  at' 
tem»t  to  »kaw  am^  iniuru  ranMng  then- 


It  Is  true  article  444,  G.  Q  P.,  says:  "The 
attorney  represoitlng  Uie  state  shall  preinre 
all  indictments  which  have  been  found  by  a 
grand  jury  with  as  little  delay  as  possible, 
and,  when  so  prepared,  shall  deliver  them  to 
tbe  foreman,  who  shall  sign  tbe  same  official- 
ly, and  the  attorney  representing  the  state 
Indorse  thereon  the  names  of  the  witnesses, 
upon  whose  testimony  the  same  was  found." 
This  statute,  In  substance  and  in  effect,  has 
been  tbe  law  of  our  state  ever  since  the  or- 
ganization of  tbe  state.  As  early  as  1846, 
our  Supreme  Court  when  composed  of  Judg- 
es Hemphill,  Upecomb,  and  Wheeler,  in  the 
case  of  Steele  v.  State,  1  Tex.  142,  expressly 
held  that  tbe  provisions  of  this  law  "are 
clearly  in  their  character  directory.'^  Hiis 
decision  bas  been  followed  in  a  great  many 
cases  since  then  down  to  this  good  day  that 
the  statute  was  directory,  and  said  decision 
has  never  been  overruled,  qualified,  or  modi- 
fied. In  said  decision  and  every  other  on 
the  subject,  it  has  always  been  held  by  tiie 
Siaweme  Court  and  this  court  that  It  is  no 
part  of  tbe  Indictment,  and  that  the  names 
of  tbe  witnesses.  If  not  placed  on  the  indict- 
ment; In  no  way  affects  its  validity  for  any 
purpose.  Our  statute  also  requires,  when  an 
accused  is  In  jail  under  su^  Indictment, 
tbat  a  copy  of  It  shall  be  served  upon  him 
two  days  before  trial.  It  has  also  been  hdd 
all  the  time  and  without  ai^  exception  tbat  a 
copy  of  the  indictment  served  upon  him 
which  did  not  contain  the  names,  even  when 
th^  were  written  thereon,  In  no  way  affect- 
ed the  service  of  such  indictment  upon  blm, 
but  Qxit  such  service  of  such  Indictment 
with  their  names  left  off,  was  perfectly 
valid.  And  that  appellant  even  did  not  have 
a  right  on  that  account  to  demand  a  post- 
ponement of  the  trial  nntil  a  copy  was  served 
upon  him  with  the  names  so  indorsed.  Hart 
V.  State,  IB  Tex.  App.  202,  49  Am.  Rep.  188 ; 
Walker  v.  State,  19  Tex.  App.  176;  Luster  v. 
Stote,  63  Tex.  Cr.  E.  545,  141  S.  W.  209. 
And  that  a  failure  to  Indorse  the  names  of 
tbe  witnesses  on  the  back  of  tbe  indictment 
constitutes  no  ground  of  exception,  either  to 
the  substance  or  form  thereof,  and  that  it 
constitutes  no  grounds  of  objection  to  a  wit- 
ness testifying  that  his  name  has  not  been 
indorsed  upon  tbe  indictment  It  Is  unneces- 
sary to  dte  the  cases  upon  these  points,  be- 
cause it  has  BO  uniformly  and  many  times 
been  decided  tbat  that  Is  tbe  law  It  cannot 
be  questioned.  If,  by  the  fact  of  appellant 
not  being  furnished  with  these  names  prior 
to  the  trial,  he  was  injured  In  the  slightest 
he  bad  every  opportunity  and  ample  time, 
before  he  filed  bis  amended  motion  for  new 
trial,  to  have  shown  it,  but,  as  stated  by  the 
conrt,  he  did  not  even  "attempt  to  ehow  any 
injury  reeulti»{f  therefrom." 

It  Is  true,  as  stated  by  Judge  HABPKR 
In  bis  opinion,  that  our  Constitution,  |  10, 
art  It  spedflcally  says  tbat  tbe  accused 
"ibaU  have  the  lAgbt  to  demand  tlie  nature 
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and  cause  of  the  accnsatlon  agaliist  him  and 
to  have  a  copy  thereof."  But  this  cannot 
be  construed  to  mean,  and  has  never  been 
construed  by  this  or  the  Supreme  Court  to 
mean,  that  he  shall  have  the  rl^ht  nnder 
this  provision  of  our  Constitution  to  the 
names  of  the  witnesses  who  are  or  oneht  to 
be  on  the  back  of  the  indictment  But  It  has 
always  been  held  that  that  provlalon  of  our 
Conatitutlon  means  that  be  shall  have  a  copy 
of  the  indictment  Itself.  And,  as  held  by 
this  court  and  the  Supreme  Court,  the  names 
of  the  witnesses  who  are  or  ought  to  be 
Indorsed  on  the  Indictment  Is  no  part  thereof 
for  any  purpose  whatsoever.  There  is  no 
provision  of  our  statutes  or  Constitution,  as 
claimed  by  Judge  HARPER,  which  provides 
that  the  accused  shall  have  the  right  to  know 
the  "names  of  the  witnesses  npon  whose  tes- 
timony the  accusation  and  cause  Is  found- 
ed." At  least,  I  have  been  nnable  to  find  any 
such  provision,  and  be  cites  none,  and  Har^ 
ris*  Texas  Constitution,  cited  by  him  on  pages 
86  to  89,  neither  dtes  any  such  statute,  con- 
stitutional provision,  or  case  bo  holding.  AU 
of  these  cases  dted  in  Harris'  Constitution 
by  Judge  Harper  are  on  the  subject  of  an  ac- 
cused having  the  right  to  have  a  copy  of  the 
accusation  against  him  which,  sa  I  liave 
said.  Is  a  copy  of  the  Indictment  itself  and 
the  names  of  the  witnesses,  by  all  the  deci- 
sions, held  not  to  be  any  part  or  parcel  of 
the  Indictment  or  chaise  against  the  accDsed. 
His  contention  that  the  withholding  of  such 
names  from  the  indictment  or  from  an  ac- 
cused might  be  construed  to  be  an  imputa- 
tion against  the  witnesses  and  an  aivrehen- 
sion  on  the  part  of  the  state  that  If  known 
they  would  be  tampered  with,  I  think,  has 
no  ai^llcatlon  to  the  question.  This  cuts 
both  ways.  It  occurs  to  me  that,  instead  of 
being  an  Imputation  against  the  state's  wit- 
nesses. It  Is  rather,  if  anything,  an  imputa- 
tion against  an  aocuged  that  the  aoouaed  and 
his  friends  will  tamper  with  and  try  to  cause 
witnesses  to  either  "fbrget,"  "not  remember," 
or  testify  falsely.  For  my  part,  I  prefer  to 
stand,  and  do  stand,  as  the  lower  court  did, 
for  the  enforcement  of  the  law,  for,  as  stat- 
ed by  the  Judge  of  the  lower  court  In  quall- 
tytng  said  bill,  "the  court  In  this  and  other 
gambling  cases  thought  it  proper,  in  the 
light  of  experience,  to  refuse  the  request  M 
the  interest  of  the  enforcement  of  the  law." 
I  believe  that  the  other  4,000,000  of  people  of 
this  state  have  some  rights  as  well  as  an 
accused.  The  other  4,000,000  people  of  this 
state  have  the  right  to  have  their  laws  en- 
forced. I  would  not  deprive  any  accused,  of 
whatever  crime  accused,  of  any  substantial 
right  he  has  and  that  Is  guaranteed  to  him 
by  our  law ;  nor  would  I  deprive  him  in  any 
way  of  a  fair  and  Impartial  trial  and  of  the 
protection  of  his  ri^ts  for  that  purpose  in 
any  and  every  way.  I  do  not  regard  that 
the  accused  In  this  instance  In  this  partic- 
ular has  in  any  way  beea  deprived  of  ftny 


substantial  right  by  the  action  of  the  court 
In  this  matt»'.  As  stated  by  the  court,  he 
did  not  attempt  to  thow  that  he  wot,  in  osy 
wav,  tnfured  thereby.  It  be  had  been,  he 
had  ample  time  and  could  have  unquestion- 
ably sbovrn  it,  and,  if  he  bad  been  delved 
of  any  substantial  rig^t  or  Injured,  I  would 
gladly  concur  In  so  holding.  This  court  In 
many  cases,  needless  to  dte,  has  always  held, 
as  tersely  stated  by  Judge  Hart  in  Davis  v. 
State,  28  Tex.  App.  snpra:  "To  reverte  to 
the  abgenoe  of  probable  infvrp  wouid  ie  con- 
trary to  principle"  This  principle  has  been 
in  many  recent  dedslona  of  this  court,  as 
well  as  early  decisions,  qnoted,  approved, 
stated,  and  applied.  Alexander  v.  State,  63 
Tex.  Cr.  B.  134,  138  &  W.  721;  Knight  v. 
State,  144  8.  W.  900^  901;  «s  weU  as  many 
others. 

It  is  further  my  (pinion  and  belltf  that  all 
of  the  directory  statutes  of  our  Criminal 
Procedure  are  enacted  and  Intended  to  be  en- 
forced for  the  purpose  of  arriving  at  the 
truth  in  evar  case  that  la  tried,  and  for  the 
protection  of  the  accused,  when  it  Is  a  pro- 
tection to  him.  Bat  in  no  instance  should 
they  be  construed  so  as  to  prevent  the  truth 
from  being  arrived  at  Inat^d  of  tt  being  es- 
tablished. When  that  has  beea.  done  and  an 
accnsed  has  not  been  injured,  be  is  not  eo- 
tltied  to  a  reversal  of  Ills  case.  The  very 
Code  Itself,  article  25,  expressly  says:  "The 
proviaiong  of  this  Code  thaU  be  UberaUt 
oongtrued,  to  at  to  attain  tho  objects  fntend- 
ed  by  the  Legitlatwre;  the  prevention,  sup- 
prettion  and  punishment  of  crime"  This 
court  and  the  Snpreme  Court  have  uniform- 
ly construed  all  of  our  procedure  statutes, 
even  though  they  state  that  this  or  that 
"shall  be  done,"  or  "shall  not  be  done,"  In 
the  trial  of  a  case,  as  directory.  Tbis  has 
been  the  case  In  the  organization  of  a  Jury, 
the  challenge  of  Jurors,  the  admission  or  ex- 
clusion of  evidence,  the  charge  or  lack  of  a 
charge,  the  form  and  verbiage  of  a  verdict, 
the  ai^rument  of  the  prosecuting  officers,  the 
misconduct  of  a  Jury,  and  in  every  other 
procedure  relative  to  the  trial  of  a  case. 
The  whole  trend  of  our  decisions  on  these 
subjects  is  to  this  effect.  I  think  it  useless 
to  collate  or  cite  the  cases  ao  holding.  The 
books  are  full  of  them. 

By  another  bill  appellant  complains  that 
the  Jury  referred  to  and  discussed  his  ftil- 
nre  to  testi^.  Bvct  if  we  could  consida 
this  bin  on  this  subject,  it  appears  thereAvm 
that  the  court  heard  evidence  on  the  subject 
and  from  that  evldenoe  was  jnstlfled  to  find, 
as  he  did,  and  as  he  stated  in  bis  qualidca- 
tion  to  the  bill  on  the  subject,  "the  court, 
after  hearing  the  evldenoe  on  this  matttf, 
found,  as  a  matter  of  fact,  that  the  Jury  did 
not  talk  about  or  consider  or  discuss  the  de- 
fendant's failure  to  testify."  . 

By  another  bill  appellant  complalna  that 
the  court  asked  his  witness  Jim  Riley  ctf^ 
tain  aneatlrniai.  Ttw  qotitloiia  and  answot 
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are  quoted  In  Judge  HARPER'S  opinion. 
This  bill  shows  that  this  witness  In  the 
cross-examination  bj  the  state  of  him,  be- 
fore the  court  ever  asked  any  of  these  qnes- 
ttona,  had  testified  substantially  to  every- 
tblng  that  he  testified  to  in  answer  to  the 
conrt'B  questions,  unless  It  be  that,  before 
asked  by  the  court,  he  testified  that  be  had 
been  up  In  said  gambling  room  and  gambled 
himself,  and  that  he  did  not  gamble  up  there 
tinlcw  he  wa$  dWnMAfr.  When  asked  by  the 
court,  he  testified  that  he  may  also  have 
gambled  up  there,  as  shown  by  the  questions 
and  answers,  when  he  wu  not  SrMeinO' 
How  it  is  possible  for  this  to  have  Injured 
the  appellant  In  any  way  I  am  unable  to  aee 
or  conceive.  I  am  unable  to  aee,  also,  that 
the  last  qneetioa  asked  hgr  the  court,  "All 
the  time  yon  have  been  paying  money,  pay* 
ing  rent,  to  Strong?  A.  Tes,  sir,"  Is  In  the 
slightest  any  Intimation  by  the  court  that 
appellant  waa  gnllty  to  die  conrl^s  opinion. 
This  witness,  in  both  bis  direct  and  cross 
examlnatlM  bef oris  the  court  evw  asked  this 
question,  teetlHed  snbetantlaUy  and  fully  the 
same  thing.  And  also  the  other  two  clerks 
had  substantially  testtfled  to  the  same  thlug. 
There  was  not  the  alii^taat  question  of  this 
fact  It  was  a  part  of  appellant's  case,  and 
he  himself  brought  it  out,  ^t  thes6  clerks, 
including  tbis  witness  Blley*  had  been 
promptly  payliu{  him  the  rent  from  month 
to  month  during  the  whole  year  of  1911.  In 
my  opinion  the  court's  asking  these  ques- 
tions in  no  way  could  have  Injured  appel- 
lant, and  they  did  not  injure  him,  nor  did 
the  court  ther^y  or  therein  intimate  to  the 
Jury  that  in  his  opinion  the  appellant  was 
guilty.  If  by  any  means  these  queirtions  by 
the  judge  could  be  held  to  intimate  the  guilt 
of  the  appellant.  In  his  charge  he  q^flcal- 
ly  and  expressly  required  the  jury  itaeif  to 
believe  beyond  a  reasonable  doubt  every  es- 
sential element  necessary  to  establish  the 
gnllt  of  the  appellant  before  they  could  con- 
vict him.  Besidee  this,  the  bill  does  not 
state  any  of  the  other  proof  on  this  subject, 
and  so  far  as  It  shows,  and  as  a  matter  of 
fact  the  record  does  show,  these  facts  were 
oucontroverted  In  any  way  by  the  state.  In 
Testard  v.  State,  26  Tex.  App.  272,  273,  0 
S.  W.  800,  this  court  said:  "Wisely,  we  think, 
the  law  vests  a  trial  Judge  with  a  broad  dis- 
cretion •  •  •  to  direct  and  control  the 
Introduction  of  evidence  and  the  examina- 
tion of  witnesses.  Before  this  court  will  re- 
vise the  action  and  rulings  of  a  trial  Judge 
in  such  matters,  and  pronounce  the  same  er- 
roneous, it  must  dearly  appear  to  us  that 
the  trial  Judge  has  abused  this  discretion 
confided  to  him  by  law,  and  that  thereby  the 
defendant  has  inrobably  suffered  injury  to 
his  legal  rlghta." 

There  Is  but  one  other  question  necessary 
to  be  stated  or  discussed,  and  that  la  appel- 
lant's claim  in  Us  motion  for  now  trial  that 


one  of  tile  Jurors  told  another  what  had  oc- 
curred in  another  case  about  another  appel- 
lant pleading  guilty  after  he  (that  Juror)  had 
bung  the  Jury  and  prevented  a  verdict. 
This  is  also  substantially  stated  by  Judge 
HARPER  in  his  opinion.  The  motion  on 
this  ground  had  attached  to  It  and  made  a 
part  of  it  the  affidavit  of  these  two  Jurors  of 
what  one  told  the  other,  and  the  ^ect  that 
It  had  upon  that  one  Juror  so  told.  I  have 
never  understood  that  the  allegations  tn  a 
motion  for  new  trial  setting  up  misconduct 
of  the  Jury,  or  the  receipt  by  the  Jury  of  new 
or  additional  testimony,  proved  itself.  It  Is 
but  a  mere  pleading.  It  must  be  supported 
and  established  by  the  evidence  on  the  hear- 
ing thereof.  Such  allegation  in  a  motion  is 
no  more  proof  of  the  fact  than  any  other 
pleading  In  a  criminal  or  dvll  case.  It  can 
be  no  more  held  to  establish  the  asserted 
pleaded  fact  than  can  the  allegations  In  an 
Indictment  allying  a  certain  state  of  &ct  es- 
tablish such  tact  It  Is  merely  the  basis  for 
introducing  proof  to  establish  It  Every  In- 
dictment by  a  grand  Jury  alleges  on  Its  face : 
"And  the  grand  inrors  aforesaid,  upon  their 
oaths  in  said  court,  do  pres«it  that,"  etc 
As  a  matter  of  fact,  every  indictment  Is  re- 
turned npon  the  oaths  of  the  grand  jurors. 
If  it  conld  be  properly  held  that  the  allega- 
tion of  the  mlscondnct  of  the  jury  In  a  mo- 
tion for  new  trial,  when  supported  by  the  af- 
fidavit of  the  appellant  and  other  witnesses 
as  a  part  thereof;  was  sufficient  to  establish 
the  fiict,  thai  every  such  Indictment  could  be 
so  ivfwly  hdd.  It  has  always  been  held 
that  applications  for  writ  of  habeas  corpus, 
wUch  are  sworn  to,  did  not  prove  them- 
selves; that  such  allegations  were  a  mere 
pleading  and  they  had  to  be  suNKtrted  on 
the  trial  by  proof  then  introduced.  Ex  parte 
Nam.  69  Tex.  Cr.  R.  141,  127  S.  W.  1081; 
Ex  parte  Roberson,  6S  Tex.  Or.  B.  280,  140 
a  W.  88;  Ex  parte  Thomas,  146  S.  W.  001; 
Bx  parte  Basham,  140  8.  W.  619.  And,  when 
not  BO  supported  by  evidence,  this  court  has 
uniformly  affirmed  such  cases. 

So  In  every  case  where  a  conviction  has 
been  bad,  from  the  highest  to  the  lowest  of- 
fense, when  th^e  is  no  statement  of  facts, 
this  court  has  all  the  time  and  In  every  case 
held  that  it  must  presume  and  does  presume 
that  the  evidence  which  was  introduced  was 
sufficient  and  did  establish  tbe  offense  and 
Justify  the  verdict  of  conviction.  This  court 
from  week  to  week  so  holds  and  affirms  cas- 
es. Probably  no  volume  of  the  reports  is 
without  cases  so  affirmed.  It  has  also  been 
the  uniform  holding  of  this  court  heretofore 
In  every  contest  made  by  motion  for  new 
trial,  attacking  the  verdict  of  the  Jury  on 
the  grounds  that  the  verdict  la  attacked  in 
this  case,  when  evidence  has  been  Introduc- 
ed and  not  shown  to  this  court  either  by  a 
statement  of  facts  or  bills  of  exceptions, 
timely  filed,  that  tt  most  presume,  and  does 
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presame,  that  Uie  court  correctly  htM  after 
bearing  and  considering  the  evidence.  This 
question  la  not  presented  to  tUa  court  by 
any  Mil  of  exception  whatever ;  neither  does 
the  record  In  any  way  contain  any  state- 
ment of  facts  Introduced  In  its  bearing.  The 
judgment  of  the  court  in  acting  on  said  mo- 
tion for  new  trial,  which  embraced  said 
grounds  of  attack  on  the  verdict,  clearly, 
pointedly,  and  spedflcally  says:  "On  this 
day  came  on  to  be  heard  the  first  amended 
motion  of  the  defendant,  W.  T.  Strong,  In  the 
above^ntltled  and  numbered  cause,  for  a 
new  trial ;  the  defendant  having  been  grant- 
ed leave  of  the  court  to  file  said  amended 
motion  for  a  new  trial  In  lieu  of  his  original 
motion  for  a  new  trial  filed  herein  on  March 
16,  1912,  and  appeared  the  parties,  the  state 
by  her  county  attorney,  and  the  defendant, 
W.  T.  Strong,  in  person  and  by  attorney, 
and  the  said  motion  and  the  evidence  and  ar- 
gument thereon  having  been  aubmltted,  the 
court  is  of  the  opinion  that  the  same  should 
be  refused  and  overruled."  And  thereupon 
the  ju^ment  proceeds  to  overmle  said  mo- 
tion. TUa  record  baa  not  been  contradicted 
and  cannot  be  contradicted.  This  court  la 
bound  by  it,  and  this  court  must  presom^' 
as  it  does  In  every  such  casc^  that  elthw  the 
evidence  introduced  foiled  to  sustain  such  at- 
tack upon  the  rerdict  of  de  jury,  or  the 
state  by  proper  and  ample  evidence  sbowed 
the  ftilsl^  tbereol .  The  credibility  of  tbe 
witnesses  and  the  weight  to  be  given  to  their 
testimony,  like  tbe  vu^ct  of  the  jury,  must 
be  passed  upon  and  wu  passed  upon  by  the 
Judge  of  the  lower  court,  who  heard  them 
testify,  saw  thdr  manner  of  testifying,  and 
manner  of  examination,  and  their  testimony. 
And  he,  after  hearing,  as  stated,  the  evi- 
dence and  argument  on  said  grounds  of  the 
motion,  as  well  as  all  the  others,  reached  the 
conclusion  that  the  evidence  did  not  estab- 
lish It,  or  that  the  state  disproved  it  and 
overruled  such  motion  on  that  account  Such 
b^g  the  case,  this  court  cannot,  in  my  opin- 
ion, legally  disturb  such  Judgment  under  the 
circumstances,  and  in  my  opinion  the  Judg- 
ment of  the  court  should  be  by  this  court 
sustained. 

When  I  first  prepared  this  opinion,  I  did 
so  under  the  idea  that  it  would  be  the  basis 
of  the  afllrmance  of  this  case  and  that  the 
case  would  be  affirmed.  Otherwise  I  would 
not  have  written  so  fully  and  would  not  have 
quoted  the  evidence  and  given  the  aututance 
thereof  so  folly.  Since  I  wrote  tbe  original 
opinion,  and  after  b^ng  furnished  with 
Judge  HARPER'S  opinion,  I,  having  bad 
Judge  DAVIDSON'S  prior  thereto,  have  re* 
vised  and  rewritten  my  opinion  oa  the  last 
four  questions  discussed  by  mo  herdn.  In 
my  Judgment  tbU  ease  should  unquestlaii- 
ably  be  affirmed,  and  I  earnestly  dissent  to 
its  reversaL 


QRGEN  T.  8TATB. 
(Court  of  CrhnlDal  Appeals  <a  Texas.  April 
80,  1913.) 

CaiinNAi,  li&w  (f  81&*)  —  Bobbebt  —  In- 

BTBUcnoiTs  lonoBXNO  Issues. 

In  a  prosecQtioQ  for  ttteft  from  the  peraon, 
where  tfae  prosecuting  witness  testified  tnat  ac- 
cused snatched  tbe  money  from  him,  and  ac- 
cased  contended  that  he  won  tiie  money  in  gam- 
bling, and  introduced  evidence  to  that  effect,  a 
charge  that  If  accoaed  won  the  money  gamblliis, 
or  in  a  game  in  which  the  owner  participated, 
he  should  be  acquitted,  or  if  the  Jury  had  a  rea- 
sonable donbt  u  those  qoestliHis  be  sboold  be 
acquitted,  is  not  improper,  as  exclndii^  from 
consideration  of  the  jury  the  questions  whether 
tbe  prosecuting  witness  had  any  money,  or 
whether  tbe  money  found  on  aeeosed  was  tbe 
money  which  he  had  won. 

[Ed.  Note.—For  other  cases  see  Criminal 
Law,  Cent.  Dig.  H  1^22.  1066;  Dec  Dig:  i 
815.*] 

Appeal  from  District  Oourt,  Oalveston 
Oounty;   John  U.  CJonley,  Acting  Judg& 
W.  Green  was,  convicted  of  tlieft  ttom  tba 

person,  and  he  appeals.  Affirmed. 

<X  EX  Lane,  Asst.  Atty.  Gem.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appf33B3A  was  con- 
victed of  theft  from  tbe  person ;  Us  punish- 
ment being  anessed  at  two  yeara^  conflae- 
mtat  in  die  penitentiary. 

It  Is  unnecessary  to  go  Into  a  detailed 
Btatonent  of  tbe  evlduice.  There  wm  two 
Issues  sharply  put.  Tbat  f^r  the  state  shows 
a  clear  case  of  theft  from  the  persfm,  while 
appellant's  evidence  is  to  the  ^feet  the 
alleged  Injured  party  loat  t3ie  money  In  a 
gambling  tiell  in  a  game  of  dice  called  crape. 
On  the  face  of  the  evidence  tlie  Jory  was 
Justlfled  in  believing  the  state's  view  of  tbe 
case.  Tbey  saw  proper  to  do  so,  and  this 
court  would  not  be  Justlfled  in  holding  ttiat 
the  verdict  was  wrong  tn»n  that  standpoint. 

The  court  submitted  the  state's  side  of  it 
In  the  ordinary  way,  and  tax  the  d^tesidant 
charged  that,  If  the  Jury  should  beliere  the 
defendant  won  the  money  gambling  with 
dice  from  Qie  alleged  owner,  or  In  a  game 
in  whtdi  said  owner  participated,  12iey 
should  acquit  ttie  deftodant,  <x  If  they  had 
a  reasonable  donbt  of  those  questions  they 
should  acquit  This  <ibarge  Is  atta^ed  as 
being  incorrect  The  contrition  is  that  tiie 
court  erred  In  limiting  the  defensive  theory 
that  defendant  won  the  Identical  money 
described  in  the  Indictment  from  the  awns', 
or  in  a  game  In  whidi  be  participated; 
whereas  said  charge  irfumld  have  anttioriied 
the  Jury  to  return  a  vei^Uct  at  not  snllty.  If 
they  Connd  and  beUered  or  had  a  reasonable 
doubt  as  to  whethor  m  not  defendant  came 
into  possession  of  tbe  money  described  in 
the  indictment,  or  any  part  thereof,  In  any 
other  manner  than  that  diarged  in  the  In- 
dictment, there  being  evldoioe  to  the  effect 
tbat  defradant  had  earned  money,  and  a 
portion  of  the  money  taken  from  him  and 
described  In  the  Indlctmoit;  in  ledtlmate 
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labor  daring  tbe  week  Jnst  ending  at  the 
^te  of  the  alleged  offense,  and  such  charge 
eliminated  from  the  consideration  of  the  Jury 
tJie  mooted  question  as  to  whether  or  not 
Bencble,  the  Injured  party,  had  any  such 
sum  of  money  at  the  time  it  Js  alleged  same 
was  taken  from  him. 

We  are  of  the  opinion  there  is  no  merit  in 
this.  The  theory  of  the  defense  was  that 
Bencble,  the  alleged  injured  party,  went  Into 
the  gambling  room  and  engaged  In  a  game 
of  dice,  and  lost  his  money,  and  that  appel- 
lant won  the  money.  Some  of  the  witnesses 
testified  that  the  Injured  party  changed  a 
$10  bill  and  lost  the  money  in  that  manner ; 
some  of  them  testified  that  they  saw  him 
bet  a  $10  bill;  and  It  Is  also  In  evidence  by 
some  of  the  defendant's  evidence  that  the 
injured  party  lost  a  $S  bill  and  a  $2  bill  on 
the  gam&  It  seems,  however,  that  defend- 
ant won  all  the  money  that  was  lost  The 
Jnry  would  not  be  misled,  under  the  charge 
of  the  court  that  if  appellant  won  the  money 
on  the  game,  either  directly  from  the  alleged 
injured  party,  or  that  Benchle,  the  Injured 
party,  lost  It  In  a  game  in  which  appellant 
participated.  In  either  event  a[q>ellant  wonld 
not  be  guilty  of  theft  from  the  peratfn  under 
the  state's  case. 

The  state's  case  was  strongly  put  as  tes- 
timony could  put  it,  and,  If  true,  the  appel- 
lant snatched  $27  In  currency  from  Bencble 
on  the  street,  and  did  not  get  it  In  tlie  gam- 
bling room.  Henchle's  testimony  was  that 
be  had  Just  emerged  from  a  restaurant, 
where  be  had  gone  to  purchase  fish,  and  had 
the  money  in  his  hand — two  $10  bills,  a  $5 
bill,  and  a  $2  bill— and  appellant  grabbed 
the  money  and  fled  with  it;  that  be  chased 
blm  some  distance,  into  a  room  where  he 
called  an  officer,  who  arrested  appellant  and 
took  the  $27  from  him.  The  officer  testifies 
to  the  fact  that  Benchle  called  him,  and  that 
he  took  the  $27  away  tiom  appellant  Ap- 
pellant's whole  case  was  that  be  won  the 
money  In  the  crap  game.  Under  these  facts 
we  do  not  believe  there  was  any  error  In  the 
courts  charge,  and  that  the  criticisms  are 
not  of  such  a  nature  as  would  authorize  a 
reversal  of  the  Judgment 

It  18  thnefore  ordered  to  be  affirmed. 


GARDBN  T.  STATU. 
<Ooart  of  Criminal  Appeals  of  Texas.  April 
Wt  1913.) 

Csmifix  Law  (H  1106*)— Bnx  or  Bxokp- 
xions  —  Statbkbsx  or  Faoib — Fiuno  — 
Tune. 

Where  accused  was  convicted  at  a  term  of 
court  which  continued  more  than  8  weeks,  and 
more  tlum  00  Aays  elapsed  after  the  motion  for 
a  new  trial  was  overruled  and  sentence  pro- 
nounced, and  no  statement  of  facts  or  bills  of 
exception  have  been  filed  in  the  trial  court,  the 
Judgment  will  be  afflrmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liw,  Cent  Dig.  H  2800-^882;  Dec.  Dig.  S 
1106.*] 


Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  WUcoz,  Judg& 

W.  P.  Carden  was  convicted  of  bnrglaiy. 
and  be  appoda.  Affirmed. 

J..D.  Hoor^  of  Austin,  for  appeUai^  OL 
BL  lAne,  Aast  Attgr.  Qen.,  for  the  Statei 

HABPEB,  J.  Appellant  was  pnwecated 
and  convicted  of  burglary,  and  his  punish- 
ment assessed  at  fonr  years'  conflnement  in 
tlie  state  penitentiary. 

Appellant  was  convicted  at  ttie  December 
term  of  the  district  oonrt  of  the  twenty- 
alxtli  Jndldal  district  Tbia  term  of  coort 
may,  and  did,  contlniw  In  sesslbn  for  more 
than  8  wedEs.  Tbe  motion  fbr  new  trial 
herein  was  overruled  and  sentence  prononno. 
ed  on  Janoary  21,  tdiZ.  More  than  90  days 
have  elapsed  since  said  time,  and  no  state- 
ment of  tacts  nor  bills  of  exertion  have 
been  filed  in  the  trial  court,  aa  ahown  by 
the  record  filed  in  this  court 

Ab  the  indictment  diai^es  an  oOnse 
against  the  laws  of  this  state,  and  tibe  court 
submits  Uiat  oftwse  in  bis  charge,  we  must 
presume  that  the  charge  correctly  submitted 
all  the  issues  arising  from  the  evidence  ad- 
duced. 

Judgment  affirmed. 


WISEMAN  et  aL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  April 
16,  1918.  Beheanng  Denied  May  14^ 
lOlS.) 

1.  Bail  (|  40*)  —  Cbiiunal  FBosKotmons  — 
Validitt  of  Bail— Bbcoed. 

Where  a  bail  bond  in  a  felony  case  was 
taken  by  the  sheriEE  during  the  term  of  court 
and  the  record  contained  no  enttr  of  an  order 
of  the  conrt  fixing  the  amonnt  of  the  bail,  nor 
facts  showing  that  it  fixed  the  amonnt,  as  re- 
quired by  Acts  30th  Leg.  c.  71,  i  1,  but  it  did 
not  appear  that  it  did  not  orally  nx  the  amount 
and  instruct  the  sheriff  to  take  the  bail  in  that 
amonnt,  and  the  bond  was  acted  on  and  ac- 
cused appeared  before  the  conrt  and  was  tried, 
a  judgment  of  forfeiture  of  the  bond  would  not 
be  set  aside  on  the  ground  that  it  was  a  nulli- 
ty, because  the  sheriff  acted  without  aothority 
in  taking  it 

[Ed.  Note.— For  other  cases,  see  BalL  Cent 
Dig.  II  19S~208,  241,  244;  ]>ec.  Dl^  48.*] 

2.  Bail  ({  74*)  —  CBiuinAL  Fbobeoutzons — 

LlABILITT  or  SUBBTIES. 

Acts  30th  Leg.  c.  10,  |  2,  providing  that 
where  accused  In  a  felony  case  is  on  bail  when 
his  trial  commences  the  same  sfaall  not  be  dis- 
charged until  the  Jnry  shall  return  a  verdict 
but  Immediately  on  the  return  of  the  verdict  he 
shall  he  taken  Into  custody  and  his  bail  dis- 
charged, the  sheriff  may  not  take  accused  into 
custody  until  after  a  vurdict  of  guilty  faas  been 
rendered,  and  accnsed  will  then  be  taken  into 
custody  and  his  aoreties  discharged  until  a  new 
trial  is  awarded,  when  he  Is  entitled  to  his  dis- 
charge under  the  bond. 

aJd.  Note.— For  other  cases,  see  BsiL  Gent 
r.  H  28»-808,  813.  814T  &ec.  DlgTl  74.*] 

Appeal  from  District  Court,  Wilbarger 
County;  S.  P.  Huff,  JuAga. 


•Ite  other  sssss  sss  ssttS  togls  saA  ssettOB  MUKSBB  In  Dec.  Dig.  *  Aai.  Dig.  Xiy-No.  Ssrlss  *  Xt«p*r  Xadsxsi 
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Action  by  the  State  against  Roscoe  Wise- 
man' and  another  for  the  forfeltore  of  a 
ball  bond.  From  a  Ja^ment  of  foiftfture, 
defendants  appeal.  Affirmed. 

Ifc  P.  Bonner  and  Gedl  Storey,  botli  <tf 
Vernon,  for  appellants.   O.  U'Lane^  Asat 

Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  facts,  in  snbstance, 
show  that  while  the  district  courtof  Wilbarg- 
er county  was  in  session  there  was  pending 
against  Rosooe  Wiseman  an  indictment 
charging  him  with  a  felony.  During  the 
term  of  the  court  the  sherUF  took  his  bail  in 
the  sum  of  $760.  This  was  not  shown  to 
have  bera  fixed  by  the  court  The  amended 
statute  provides  that  where  the  court  is  In 
session  It  Is  not  necessary  to  bring  the  ar- 
rested party  into  court  and  have  him  enter 
into  a  recognizance  in  open  court,  but  the 
court  sliall  fix  the  amount  of  the  ball,  and 
the  sheriff  may  th^  take-  his  bond  without 
bringing  him  before  the  court  There  Is 
nothing  to  show  the  court  did  fix  ttie  amount 
of  the  bond. 

[t]  It  is  contended  that  this  bond  ms  tak- 
en by  the  aherllf  without  authority  of  the 
law.  In  other  words,  the  contention  Is,  as 
the  statute  says  the  court  sliall  flx  the  amount 
ot  the  bond  under  the  drcumatances  detail- 
ed, that  the  sheriff  was  without  authority  to 
take  the  bond  during  term  time,  and  there- 
fore the  bond  was  a  nullity.  See  Acts  30th 
L^slature,  pw  146,  |  1.  We  are  of  opinion 
there  is  no  such  error  in  this  matter  as  re- 
quires a  reversal  of  the  Judgment  It  Is  not 
shown  by  positive  evidence  that  tiie  court 
did  not  flx  the  amount  of  the  ball.  Tlie  con- 
elucdon  from  the  record  would  be  of  a  nega- 
tlve  character  that  he  did  not  flx  the  bond, 
because  there  was  no  entry  of  it,  and  no 
facts  introduced  to  show  that  he  did  flx  it 
The  eridenee  does  not  show,  however,  that  he 
did  not  verbally  flx  the  amount  of  the  b<md 
and  Instruct  the  sheriff  to  take  the  btmd  In 
the  amount  Be  that  as  it  may,  under  the  au- 
thoritles  as  we  understand  tbem,  where  the 
bond  has  been  taken  under  such  drcum- 
stances,  and  the  party  appears  before  the 
court  and  is  tiled,  and  the  bond  is  acted  vp- 
on,  it  would  not  be  snffldently  erroneous  to 
require  a  reversal  of  the  Judgment  See  Ar^ 
rington  v.  State,  12  Tex.  App.  664;  lAnA- 
say  T.  State,  39  Tex.  Gr.  B.  468.  46  S.  W. 
1045;  Thrash  v.  State^  16  Tex.  App.  278; 
Peters  r.  State,  10  Tex.  App.  SOS. 

[2]  There  Is  another  proposition  presoited 
for  revwsaL  Appelant  went  uptm  Us  trial 
and  was  convicted.  TbSa  convicCUm  was,  at 
a  subsequent  day  of  the  term,  by  the  trial 
Judge  set  aside  and  a  new  trial  awarded. 
Section  2  of  the  Acta  t>t  the  laiirUetb  Legis- 
lature, pi  KL,  proTldes  tiiat  where  the  defmd- 
ant  in  cases  of  felony  is  on  ball  when  his 
trial  commences  the  same  shall  not  thereby 
be  considered  as  discha^ed  until  the  Jury 
shall  return  Into  court  a  verdict  of  guilty 
and  the  defendant  taim  Into  custody  by  the 


I  sheriff,  and  he  shall  have  the  same  right  to 
remain  on  bail  during  the  trial  of  his  case 
and  up  to  the  return  Into  court  of  such  ver- 
dict of  guilty  as,  under  the  law,  he  now  has 
before  the  trial  commences ;  but  immediate- 
ly upon  the  return  Into  court  of  such  verdict 
of  guilty  he  shall  be  taken  In  custody  by  the 
sheriff  and  bail  "be  considered  as  discharg- 
ed." By  the  terms  of  the  ball  bond  or  recog- 
nizance it  requires  the  principal  to  appear 
before  that  court  from  day  to  day  and  from 
term  to  term  until  discharged  by  order  of 
the  court  etc.  Before  the  enactment  of  this 
statute,  when  the  accused  was  placed  upon 
trial,  he  was  taken  from  his  bondsmen  dur- 
ing the  trial,  and  they  were  no  longer  re- 
sponsible for  his  attendance  upon  that  trial. 
If  acquitted,  he  was  discharged;  if  convicted, 
he  was  placed  in  jail.  Undw  the  statute  as 
It  then  was,  if  he  was  awarded  a  new  trial, 
or  his  case  was  reversed  on  appeal,  he  was 
entitled  to  his  discharge  under  the  t>ond  he 
was  placed  under  prior  to  his  trial  and  con- 
viction. In  elther  event,  whether  a  new  trial 
was  awarded  him  by  the  trial  court  or 
the  appellate  court,  upon  granting  of  that 
new  trial  he  was  entitled  to  his  discharge 
under  his  bond,  unless  the  sureties  had  sur- 
rendered htm,  and  In  that  event  the  sureties 
were  considered  discharged  until  the  new 
trial  was  awarded  or  the  reversal  occurred, 
and  they  would  not  be  responsible  for  his 
appearance  while  he  was  in  Jail  awaiting  the 
order  of  the  court  on  motion  for  new  trial, 
or  the  action  of  the  appellate  court,  but 
would  be  if  new  trial  was  awarded.  With 
reCeraice  to  the  appeal  In  felony  cases,  where 
the  conviction  is  for  less  l^an  16  years,  he 
may  give  an  appeal  bond  or  recognizance  and 
go  out  under  that  bond.  Whether  the  appeal 
bond  would  discharge  the  snretieB  ftom  all 
subsequent  liabilities  Is  not  necessary  here  to 
discuss,  not  being  Involved;  but  under  the 
old  law,  as  before  stated,  when  the  case  went 
to  trial,  he  was  taken  from  his  bondsmen  by 
virtue  of  that  fact  and  placed  In  custody  of 
the  officers  pending  the  disposition  of  his 
case,  and  to  that  extent  the  bondsmen  were 
considered  as  discharged  of  liability  until 
the  new  trial  was  awarded.  The  only  differ^ 
enc^  as  we  understand  the  present  and  Uw 
former  statute.  Is  that  the  sheriff  cannot  now 
take  the  principal  In  charge  until  after  a 
verdict  of  guilty  has  beeai  reiidered  against 
him,  and  the  defendant  Is  then  taken  into 
custody,  and  his  surrtles  ar«  then  consider^ 
ed  as  discharged  from  farther  liaUUtr  on 
the  bond  until  a  new  trial  has  been  awarded 
him,  or  some  action  is  taken  by  the  court 
which  liberates  him  from  that  omvlctifm; 
whereas,  under  the  old  law,  be  was  taken  bt 
custody  upon  going  to  trial.  The  only  rela- 
tive dlfferencie  In  the  two  statutes  is  it  per- 
mit the  defen^nt,  under  the  act  of  the 
Thirtieth  L^islatun,  to  go  at  large  during 
his  trial ;  whereas,  under  the  previous  law, 
he  was  taken  in'  custody  Immedlatelr  upon 
the  anoouncement  of  ready  tfa  trial. 


Digitized  by 


DBZBDALB  t.  iTATB 


685 


Viewing  the  matter  from  this  standpoint, 
we  are  of  tbe  ogAidon  fliat  the  conrt  did  not 
commit  such  error  u  would  require  a  rever- 
■d  (tf  tito  ^ndgment  It  to  ttiwtfUw  ftfflnned. 


DRTBDAI^D  T.  BEATa. 

(Goort  itf  Criminal  Appeals  of  Tezai.  April 

80.  1913J 

1.  BoBBKST  (i  24*)  —  Assault  with  Inrsnr 
TO  Bob— SumcisNOT  or  Evidbhci. 

ETidenee  hM  saffideBk  to  sivport  •  ccm- 
Tiction  of  aaianlt  with  intwt  to  commit  rob- 
bery. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  H  32-36 ;  Dec  KkTi  24.*] 

2.  Cbimiitaij  Law  (|  69*)— Fbihoifau— Pab- 

nciPATIOIf  IN  OrTBNBE. 

Under  Pen.  Code  1911,  art  74,  providing 
that  all  persons  are  principals  who  are  suil^ 
of  acting  together  in  the  commissioQ  of  an  ox* 
fenae,  aocosed  was  a  principal  and  not  an  ao- 
complice  where  he  was  presait  and  assisted  in 
an  asssult  with  an  intent  to  commit  robbery, 
although  he  claimed  that  he  thought  his  code- 
fendaot  was  a  detectiTtf  and  tliat  he  was  help- 
ing him  to  arrest  the  prosecuting  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  71*  TSTH  70-81;  Dee. 
Dig.  I  09.*] 

&  GuHiiTAL  Law  Q  1178*)— AFrKAi<— Habu- 

U88  BbBOB. 

Under  Fen.  Code  1911,  art  41.  proTldiu 
that  temporary  insanity  produced  by  the  toI- 
nntary  recent  use  of  ardent  spirits  shall  not 
be  an  excuse  for  the  comminiOD  of  a  crime, 
bat  that  evidence  thereof  may  be  introduced  in 
nkitigatios  <tt  the  penalty,  and  that  it  shall  be 
the  duty  of  the  judge  to  instruct  the  ^ary  ac- 
cordingly, the  fulnre  of  the  judge  to  give  such 
an  instmctiou  wsb  harmless,  even  If  the  evi- 
dcmoe  raised  that  issue,  where  the  jury  fixed 
the  lowest  penalty  prescribed  by  law  for  the 
offense  cherged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8164r«ia8;  Dee.  Dig.  | 
U78.*3 

Appeal  from  District  Court.  Bexar  Oomi- 
t7;  W.  S.  Anderson,  Judge. 

jr.  W.  Drysdale  was  convicted  of  assault 
with  intent  to  rob,  and  he  appeals.  Af- 
firmed. 

GL  HL  Lane,  Aast  Atty.  Oen..  for  the  State. 

HABPEB,  J.  AppeUant  was  convicted  In 
tbe  district  conrt  of  Bexar  eoontr  under  an 
Inffictment  charging  him  with  asBaalt  with 
intent  to  commit  robbery,  and  liia  pnnlahment 
aeeeewed  at  confinement  in  the  penitentiary 
for  Qie  twm  of  two  yearo. 

[I]  Tlie  eridenoe  on  the  part  of  tbe  state 
■bowa  that  at  abont  1  a.  m.  mi  tbe  22d  at 
November,  1912,  prosecuting  witness  Bafael 
Davlla,  in  Ban  Antonio,  Marted  hiune  wlien 
two  putles  stopped  him;  the  little  one  <de- 
foidanQ  told  lilm  that  the  other  waa  a  sher* 
iff,  and  the  other  party,  Bdwarda,  told  Da< 
▼iUi  tbat  be  waa  aberlfl  and  was  lof^lns  for 
him,  and  Bdwarda  then  bit  prosecuting  wlt- 
nesa  with  the  platol ;  defendant  went  throng 
his  pockets.    Prosecuting  witness  says  he 


told  them  to  take  his  money  but  not  km  him. 
Two  policemen,  Zapata  and  Oardoiaa,  saw 
these  three  parties  and  went  up  to  them  and 
heard  Davila  aacj,  "Taks  my  monsy  but  dont 
fclU  m^"  and  aaw  the  dtfendant  with  lils 
lianda  in  proaecating  wltneaa  Davila'a  pock- 
et, and  the  codef endant  Edwards  with  a  gun 
drawn  on  the  said  Davlla. 

Tbe  defendants  testimony  tended  to  show 
thiU  he  tfaonght  Edwarda  was  a  detecttre; 
tbat  lie  had  a  star-shaped  badge,  and  told 
defendant  be  was  working  for  the  govern- 
ment; tbat  on  the  night  In  aoestion  he  took 
Biwarda  to  the  abow,  and  that  thej  drank 
a  good  deal  of  Intoxicating  Uquors  daring 
acta  and  after  the  show,  and  tbat  he  did  not 
know  what  be  was  doing,  he  was  so  drunk; 
tbat  be  tbone^t  he  waa  helping  Edwarda  to 
aireat  the  proaecnttng  witneas.  Them  are  no 
bills  of  exertion  In  tbe  record,  and  the  only 
matters  presented  for  review  are  contained 
In  the  motion  for  new  triaL 

Hie  first  complaint  to  Uiat  tike  vodlct  of 
the  Jury  to  contrary  to  the  law  and  the  evi- 
dence. Tliere  to  no  merit  in  thto  contention. 
Tbe  evidence  is  amply  sufficient,  and  shows 
tbat  tbe  defendant  to  goU^  aa  diarged  in 
the  indictment 

[I]  Tlie  second  complaint  to  tbat  the  court 
erred  in  falling  to  instruct  the  Jury  to  ac- 
quit d^endant  becauae  tlw  indictment  ebarg- 
es  him  aa  principal  and  the  proof  shows  that 
he  was  not  a  principal  bat  an  eccomj^loe. 
There  to  no  merit  in  thto  contentknt  Ar- 
dde  74,  B.  P.  a,  defines  "prindpata"  aa 
follows:  "All  persons  are  principals  who 
are  gnllty  of  acting  together  In  tbe  comnds* 
slon  of  an  offaisa"  The  evidence  in  this  case 
atiowa  tiiat  the  defoidant  waa  preeoit  and 
assiated  in  tlie  commiBslon  of  tbe  ffiC^iae. 
Therefore  be  waa  a  principal,  and  thto  com- 
plaint of  appellant  to  without  merit 

[I]  The  Uilrd  conqptoint  to  that  the  conrt 
erred  In  failing  to  cbai^  on  tbe  recent  use 
of  ardent  apirita.  Article  41,  B.  P.  O.,  pro- 
vides that  ten^rary  Inaani^  produced  by 
tlie  TOlnntary  recent  uae  ctf  ardent  ai^to 
shall  not  constitute  an  excuse  for  the  oom- 
ndadon  of  a  crlm^  but  evidence  <tf  tempora- 
ry Insanity  produced  by  snch  uae  of  ard«it 
Bidrita  may  be  Introduced  tn  erldence  by  do* 
fendant  In  mitigation  of  the  penalty,  and  it 
shall  be  tbe  duty  of  the  judge  in  such  a  case 
to  inafaruct  the  jury  in  accordance  with  aald 
provisions.  It  may  be  that  the  evidence  rais- 
ed the  lasue  tbat  he  ma  temporarily  In- 
sane,  and  the  court  should  have  charged  the 
jury  the  law  as  to  the  recent  use  of  Intox- 
icating liquors,  yet  in  thto  case,  aince  appel- 
lant got  the  loweat  poialty  preacribed  by 
law  for  the  oCenae  with  whtota  he  was  charg- 
ed, no  injury  could  have  resulted  to  him  from 
the  &ilQK  of  the  court  to  ao  diarge  the  ju- 
ly.  It  to  no  defense  to  crime,  and  the  Jury 
could  not  have  done  other  than  as  they  did 
do,  if  be  had  So  charged  them. 

The  judgment  to  affirmed. 


*Par  etsv  mmb  see  same  tivie  and  Motion  HUHBBR  in  Dec  DIs.  4  Am.  Dig.  K^-Ko.  Series  *  a^'r  Indeaes 
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Bx  parte  BURFOED. 
(Goart  of  Criminal  Appeals  of  Texas.  April 
30,  1913.) 

CRiuiNAX.  Law  (t  196*)— Habub  Cospus  (I 

31*)— FOBUBB  JkOPABDT— iDISTXTT  OF  OV- 

FENSES. 

Conceding  tbat  a  case  might  arise  Jastify- 
ing  tlie  release  on  habeas  corpas  of  a  person 
held  for  trial  for  an  offense  of  which  he  had 
already  been  acquitted,  where  accased  in  four 
indictments  was  charged  with  incest  with  B. 
on  four  different  dates,  and  on  a  trial  under 
one  indictment  B.  was  asked  as  to  intercourse 
with  accused  on  the  dates  covered  by  the  other 
indictments  but  on  denying  sach  intercourse, 
no  other  proof  thereof  was  offered,  and  no  con- 
viction asked  for  any  act  except  that  charged  in 
the  indictment  on  tr^,  his  acquittal  did  not  pre- 
vent the  trial  of  the  other  indictments,  or  enti- 
tle him  to  release  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11382,  383 ;  Dec.  Dig.  1 195  ;* 
Habeas  Corpus,  Ceikt  Dig.  |  27;  Dee.  Dig. 
i  81.*] 

Original  aroUcaUon  for  a  writ  of  habeas 

corpus  by  W.  H.  Borford.  Denied. 

Gibson  ft  WllsoD,  of  Pecos,  and  W.  F. 
Ramsey,  of  Austin,  for  applicant  0.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  Stata 

HARPER,  J.  In  tMs  case  it  appears  that 
relator  was  Indicted  by  tbe  grand  jury  of 
Reeves  county,  charged  with  Incest  with  bis 
stepdaughter,  Willie  Boyd.  The  grand  Jury 
returned  four  bills  of  Indictment;  the  first 
alleging  that  an  act  of  Intercourse  took  place 
on  Jnly  1,  1810,  the  second  alleged  an  act 
took  place  on  November  1,  1010,  while  the 
third  and  fourth  indictments  alleged  acts  on 
November  10th  and  November  16th. 

That  each  act  of  Intercourse  would  con- 
stitute a  separate  and  distinct  offense  is 
not  contested  by  relator,  but  he  contends 
that  on  the  trial  for  the  offense  alleged  in 
the  Indictment  as  taking  place  July  Ist  that 
evidence  as  to  each  of  the  other  dates  was 
also  admitted,  and  not  limited  In  the  charge 
of  the  court.  While  it  Is  true  that  \^^llle 
Boyd  was  asked  In  regard  to  each  of  these 
dates,  yet  she  denied  that  relator  ever  bad 
Intercourse  with  her  on  any  date ;  therefore, 
the  state  could  not  seek  a  conviction  on  her 
testimony  alone.  We  do  not  think  the  evi- 
dence had  on  this  trial  would  bring  this  case 
within  the  rule  announced  in  the  case  of  Ex 
parte  Davis,  4S  Tex.  Or.  B.  044,  80  S.  W. 
978,  122  Am.  St  Rep.  775.  If  the  state  had 
any  proof  that  appellant  was  guilty  of  hav- 
ing Illicit  intercourse  with  his  stepdaughter 
on  November  1st,  10th,  or  1.5th,  It  was  not 
adduced  on  this  trial.  It  may  be  when  those 
cases  are  called  for  trial  it  has  evidence  It 
will  offer  as  to  the  conunlssion  of  an  offense 
on  those  dates.  It  Is  true  the  examination 
of  Willie  Boyd  took  a  wide  range ;  but,  when 
she  denied  having  intercourse  with  appellant 
on  November  Ist,  10th,  and  15th,  the  state 
did  not  seek  nor  ask  for  a  conviction  on 
those  dates.    The  rule  in  the  Davis  Case 


seems  to  be  against  the  great  weight  of  au- 
thority, both  in  this  state  and  in  other 
states,  and,  while  a  case  might  arise  which 
would  antiborize  the  granting  of  the  writ  of 
habeas  corpus  where  one  had  been  tried 
and  acquitted  of  that  specific  offense,  yet 
the  facts  here  do  not  make  a  case  in  which 
the  writ  should  be  granted.  Relator's  coun- 
sel in  their  brief  frankly  state  that  the  great 
weight  of  authority  Is  against  their  conten- 
tion, saying:  "We  are  not  unmindful  of  the 
fact  that  the  authorities  generally  seem  op- 
posed to  the  position  taken  by  us  In  the 
case.  The  case  of  Hovey  v.  Sheffner,  16 
Wyo.  264.  93  Pac.  306.  125  Am.  St  Bep.  1037 
[15  L.  R.  A,  (N.  S.)  227,  15  Ann.  Caa.  318], 
is,  In  many  respects,  the  best  considered  and 
the  most  exhaustive  discussion  of  this  ques- 
tion to  be  fonnd  anywhere.  This  case  quotes 
the  authorities  from  all  over  the  Union,  and 
Is  probably  the  strongest  authority  against 
us.  It  states  the  rule  to  be  as  follows:  'So 
we  find  it  laid  down  as  a  general  rule  that 
the  defense  of  former  Jeopardy  or  of  former 
acquittal  or  conviction  does  not  entitle  the 
prisoner  to  be  discharged  on  habeas  corpus. 
21  Cyc.  805,  and  cases  dted :  9  En<7'  of  Pi. 
A  Fr.  632;  Church  on  Habeas  Corpus  (2d 
Bd.)  i  26S,  and  note ;  1  Bishop's  New  Crim- 
inal Procedure,  %  821.  In  the  section  dted 
Mr.  Bishop  states  that  a  discharge  by  the 
Jury  after  Jeopardy  b^nn  wlthont  verdict 
or  the  prisoner's  consent  operates  in  law  as 
an  acquittal;  and  on  motion  without  plea 
he  is  entitled  to  be  set  at  liberty,  but  that, 
should  the  court  refuse,  habeas  corpus  will 
not  lie.'  Tills  seems  to  have  been  the  role 
In  this  state  for  many  years.  It  is  wdl  Il- 
lustrated In  the  case  of  Perry  v.  State,  41 
Tex.  488;  Wright  v.  State,  7  Ind.  324;  Hnrd 
on  Habeas  Corpns,  pp.  335-344;  Common- 
wealth ex  Tel.  Norton  v.  Deacon,  8  Serg.  ft 
B.  [Pa.]  72.  In  Its  facts  the  case  of  Perry 
V.  State,  41  Tex.  488,  Is  very  like  the  case  at 
bar.  In  that  case  it  appeared  that  Perry 
was  held  In  custody  to  answer  five  several 
Indictments  for  theft  The  right  to  One  dis- 
charge was  based  on  the  fact  of  appellant's 
having  been  convicted  in  said  court  on  an 
indictment  for  theft  of  a  steer  found  at  the 
same  term  of  court  as  the  Indictment  nnder 
which  he  Is  now  held  In  custody.  'All  of  said 
indictments,  it  is  in^sted,  having  been  found 
on  the  same  evidence  and  on  account  of  the 
same  transaction,  are  therefore  claimed  to 
be  for  one  and  the  same  supposed  offense^' 
In  discussing  the  case.  Judge  Moore,  speak- 
ing for  the  court,  said:  'An  application  for 
a  habeas  corpus  for  the  purpose  and  under 
the  circumstances  for  which  this  was  made 
is  certainly  novel,  and  wlthont  preced^t  in 
the  courts  of  this  state.  It  would  seem  to 
have  been  long  since  much  too  well  e.stab- 
lished  by  the  common  law,  as  well  as  our 
statutes,  that  an  indictment  not  void  upon  its 
face,  regularly  returned  to  and  pending  in 
a  court  having  Jurisdiction  thereof,  could 
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onlr  be  dUfMiaed  of  by  iome  appropriate  pro- 
ffriWiiC  In  andk  ooiurt,  for  an  experiment 
•odi  as  the  present.  Tbe  practice  at  common 
law  In  tbe  court  of  the  King's  Bench  is  thus 
stated  in  ^imot's  Opinions,  106  (Hnrd  on 
Habeas  Corpus.  331):  "In  imprisonment  for 
criminal  oCFenses  the  court  can  act  upon  it 
only  in  one  of  three  manners:  (1)  If  It  ap- 
pear dearly  that  the  fact  for  which  the 
party  is  committed  Is  no  crime,  or  that  it 
Is  a  crime,  but  he  Is  committed  for  it  by  a 
person  wbo  has  no  Jurisdiction,  the  court 
dischargee.  C2)  If  doubtful  whether  a  crime 
or  not,  or  whether  the  party  be  committed  by 
a  competent  Jurisdiction,  or  if  it  appears 
to  be  a  crime,  but  a  bailable  one,  the  court 
balls  hlni.  &)  If  an  offense  not  bailable,  and 
committed  by  a  competent  Jurisdiction,  the 
court  remands  or  commits  him."  It  is  cer- 
tainly essential  to  the  proper  discharge  of  its 
duties,  and  the  doe  and  efficient  administra- 
tion of  the  law,  "that  wherever  a  court  assam- 
ed  to  act  In  a  matter,  and  over  parties  within 
its  jarlsdlctlon,  it  is  Its  right  and  duty  to 
proceed  to  Its  flnal  determination  without 
interference  from  another  tribunal."  The 
writ  of  habeas  corpus  was  not  designed  to 
operate  as  a  writ  of  enot  or  certiorari,  and 
does  not  have  their  force  and  effect  It  does 
not  deal  with  errors  or  Irr^laritles  which 
render  proceedings  voidable  merely,  but  such 
only  as  render  them  absolutely  void.  The 
authorities  to  which  we  are  dted  In  support 
of  the  application  for  the  writ  are  not  ap- 
plicable to  such  a  case  as  this,  and  when 
properly  nnderstood  tend  In  no  way  to  main- 
tain it.*'*  (Many  other  authorities  could  be 
cited  but  we  do  not  deem  It  necessary  to 
do  sa 

Writ  of  habeas  cwpus  dialed. 


GIBBS  T.  STATU 

(Court  of  Criminal  Appeals  of  TeXBs.  April 
2.  1013.    On  Motion  for  Rehearing, 
April  30.  1913.) 

1.  CsnnNAL  Law  (H  1092,  1099*)— AcPEix— 
Bills  of  Exception— Statzubnt  or  Facts 
— Fiuno— TiMB. 

Bills  of  exception  and  a  statement  of  facts 
not  filed  until  more  than  20  days  bad  expired 
after  the  adjonrnmeDt  of  the  term  at  which 
accosed  was  convicted  would  not  be  conaidered 
on  appeaL 

[EA.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  2808.  2829,  2834-2861, 
2866,  2880.  20»;  Dec  Dig.  |}  1092,  1099.*] 

On  Motion  for  Rehearing. 

2.  Crimiital  Law  n  1090*)— Appbax.— Statb- 
MBNT  or  Pacts— Fxung—Dblat— Fault  or 

Conar. 

Where  accased's  statement  of  facts  was 
approved  by  the  attorneys  on  both  iides  and 
handed  to  the  judge  for  hU  approval  on  the 
thtrteentb  day  after  court  adjourned,  and  the 
judse  promised  to  approve  and  file  the  state- 
ment within  the  time  allowed,  but  did  not  do 
so  owioK  to  a  miaapprehension  of  the  lenxtb  of 
time  within  which  the  statement  mast  be  filed. 


and  it  appeared  tiiat  the  atatunent  filed  out  of 
time  was  correct,  it  would  be  considered  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2866^^^^;  Dec.  Dig.  I 
1090.»] 

8.  WBAP0R8  (I  0*)  — OABsnire  WfeAPOifs  — 

Benibd  Pbemisbs. 

Where  accused  rented  a  picnic  ground  for 
a  day,  tbe  premises  being  temporarily  under 
his  control,  he  was  entitled  to  carry  a  pistol 
thereon  without  violating  the  law,  hot  not 
where  people  were  assembled  or  assembling. 

[Ed.  Note.— E  or  other  cases,  see  Weapons, 
Cent.  Dig.  g  8;  Vec.  Dig.  {  9.*] 

4.  Weapons  (i  9*>  — Cabbtiro  Wbafohb  — 

ASSEUBLT  OF  PEOi^LE. 

A  person  cannot  lawfully  carry  a  pistol 
into  an  assembly  of  people,  although  the  prem- 
ises on  which  the  assembly  Is  located  belong 
to  him. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  8  8;  Dec  Dig.  {  9.*] 

5.  Criminal  Law  (|  417*>— EvuBHCifr— Dbo- 

LABATION8  OF  THIBD  PBBBON. 

In  a  prosecution  of  a  negro  for  unlawful- 
ly carrying  a  pistol,  evidence  of  a  state's  wit- 
Dess  that  he  heard  accused's  brother  say  in 
accased's  absence  that  he  was  going  to  talce  a 
gun  away  from  C.  a  white  man,  who  was  dep- 
uty sheriit  was  iiu»mpete&t;  there  being  no 
claim  of  any  conspiracy  or  acting  together  be- 
tween accused  and  his  brother. 

[Ed.  Note—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  950-067;  Dec  Dig.  f  417.*] 

Ai^;»eal  from  Fort  Bend  County  Court; 
Geo.  a  Baker,  Judge. 

Wesley  Gibba  was  convicted  of  carrying  a 
pistol,  and  be  appeals.  Reversed  and  re- 
manded on  rehearing. 

C.  E.  Lane,  Asst  Atty.  Oen..  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  carrying  on  and  about  his  person  a  pistol 
in  violation  of  the  law ;  the  Jury  assessing  his 
pnnlshment  at  a  fine  of  $100. 

[1  ]  There  are  several  right  important  ques- 
tions In  the  case,  based  upon  the  statement 
of  facts  and  bills  of  exception.  These  cannot 
be  considered,  however,  Inasmuch  as  they 
were  filed  more  than  20  days  after  the  coun- 
ty court  had  adjourned.  The  caption  shows 
the  court  adjourned  on  tbe  12th  of  OctoI>er. 
The  bills  of  exception  and  statement  of  facts 
were  filed  on  the  5th  of  November,  or  more 
than  20  days  after  the  adjournment  of  tbe 
court.  In  this  condition  of  the  record  tbe 
statement  of  facts  and  bills  of  exception  can- 
not be  considered.  In  the  absence  of  the  evi- 
dence and  bills  of  exception  none  of  the 
matters  presented  for  revision  can  be  enter- 
tained or  revised. 

As  tbe  record  la  presrated,  tbe  Judgment 
will  be  affirmed;  and  It  la  according^  bo 
ordered. 

On  Motion  tor  Rehearing. 

[2]  On  a  former  day  of  the  term  the  Judg* 
ment  herein  was  afiiruied  without  reference 
to  the  merits  of  the  case;  tbe  statement  of 
facts  having  been  filed  too  late.  The  motion 
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for  rehearing  shows  the  statement  of  facts 
was  approved  by  the  attorneys  upon  both 
sides  and  handed  to  the  county  Judge  for  his 
'approval  on  the  13th  day  after  court  ad- 
journed ;  that  the  Judge  promised  to  approve 
and  file  the  facts  within  the  time  allowed, 
but  thinking  there  were  80  days  allowed  for 
this  purpose  he  postponed  It  and  did  not  file 
same  until  the  Ctfa  of  November,  the  court  hav- 
ing adjourned  previously  on  the  12th  of  Oc- 
tober. The  county  attorney  and  the  at- 
torneys in  the  case  make  this  appear  to  be 
correct,  and  that  the  failure  to  get  the  state- 
ment of  t&cta  filed  in  time  arose  from  no 
fault  of  the  attorneys  for  appellant  or  the 
state.  It  having  been  approved,  although  out 
of  time,  as  a  correct  statement  of  facts,  we 
will  coQBider  the  same  as  if  filed  within  tlm& 
A  different  rule  would  aiqply  if  the  appellant 
had  been  derived  of  a  statemrat  of  facts, 
but  in  (his  case  the  facts  were  approved  as 
correct,  and  the  only  trouble  was  they  were 
filed  too  lata 

The  evidence  shows  substantially  and  In 
brlat  that  appellant  had  rented  vlut  is  call- 
ed the  "i^cnic  j^praonds"  from  Mr.  Sloui.  The 
Idoilc  grounds  adjoined  the  home  of  appe- 
lant or  lAace  where  he  had  been  livtng  for 
yean;  aahortstr^of  land  a  few  feet  bi  width 
Intervming  between  his  home  place  and  the 
Sloan  picnic  ground.  The  place  where  he 
had  the  pistol  was  about  200  to  800  yards 
fnnn  where  the  pet^Ie  were  assembling  for 
picnic  purposes.  The  picnic  grounds  for  the 
occasion  had  been  rented  to  and  were  con- 
trolled appelant,  as  shown  by  all  the  tes- 
timony without  contradlcUon.  The  state's 
theory  ires  that  appellant  had  Uw  pistol  in  a 
difficulty  betwem  himself  and  his  brother  on 
one  side,  and  an  officer  named  Collins  on  the 
other.  The  appellant/s  testimony  Is  that  he 
had  no  pistol,  carried  none,  and  that  when 
CoUins  and  his  brother  got  Into  a  difficulty 
that  he,  being  Informed  of  that  fact,  ran  to 
where  they  were  and  took  the  pistol  away 
from  his  brother,  and  by  this  means  he  had 
the  pistol  on  bis  person.  There  Is  consider- 
able amount  of  testimony  pro  and  con  in  ref- 
erence to  this  matter,  but  this  is  a  sufflcieDt 
statement  of  the  case. 

[3, 4]  If  appellant  had  the  premises  rented 
for  .the  day,  they  were  under  his  control. 
Premises,  under  the  circumstances,  are  under 
the  control  of  the  accused,  whether  it  be 
permanent  or  temporary,  and  under  such 
circumstances  he  has  a  right  to  have  a  pistol 
on  the  premises.  It  will  be  noted  that  he 
was  not  charged  with  carrying  a  pistol  into 
an  assembly;  nor  do  the  facts  show  that  he 
carried  it  into  an  assembly,  nor  where  people 
were  assembled.  It  was  200  or  300  yards 
away  from  where  the  people  were  assem- 


bling. If  he  took  the  pistol  from  Us  brothw, 
he  was  not  guilty  of  carrying  the  plstoL  if 
he  carried  the  pistol  on  that  part  of  the 
premises,  and  not  where  people  had  assm- 
bled  or  were  assembling,  he  still  would  not  be 
responsible  for  violating  the  law.  It  l8  the 
law  that  a  party  cannot  carry  a  pistol  into 
an  assembly  of  people,  although  the  premises 
belong  to  him.  The  statnte  Interdicts  all 
others,  except  peace  officers,  from  earryfi^ 
a  pistol  under  such  drcnmstances.  The  an- 
thoritles  on  both  propositions  are  well  aeU 
tied.  So  from  ndther  stanilhKrint  do  we  be* 
lleve  this  evidence  JnstlfieB  the  oonvletlon  of 
this  negro. 

fi]  There  Is  another  question  in  the  case 
reserved  by  bill  of  exceptions  to  the  ruling  of 
the  court  in  the  admission  of  certain  testi- 
mony. This  blU  shows  that  while  the  state's 
witness  Matthews  was  npcm.  the  stand  be 
vras  asked  the  qnestlon  by  the  county  atbn^ 
ney.  **Wtaat  did  you  hear  Will  Olbbs  say 
about  going  to  take  a  gun  avray  from  Mr.  H. 
W.  Collins  f*  Various  objections  were  urged 
to  this,  among  others,  that  defendant  was 
not  present  and  knew  nothing  about  what 
Wm  Glbbs  said;  nor  was  thwe  any  coni^i^ 
acy  or  acting  together  betweoi  defendant 
and  Will  Olbbs  shown.  The  witness  answer- 
ed: *'WU1  Gibbs  said.  That  white  son  of 
a  bltdi  [meaning  Collins,  the  deputy  eberUQ 
pulled  a  gun  on  me  a  while  ago,  and  I  am 
going  down  there  to  the  picnic  grounds  and 
take  It  away  from  bim.'"  It  la  also  re- 
cited aa  a  tact,  dtfendant  was  not  preaoit 
at  the  time  this  statement  was  made.  De- 
fendant also  moved  to  exclude  Ae  answer 
80  made,  because  the  statement  was  made  by 
Will  Olbbs  In  the  absence  of  detendant.  and 
there  was  nothing  in  the  evldoue  to  show 
that  there  had  been  any  conspiracy  between 
the  defendant  and  bis  brother^  Will  GIbba, 
to  do  any  unlawful  act,  and  the  statements 
were  highly  prejudicial  to  the  defendant  In 
the  trial  before  a  white  Jury,  the  same  being 
a  declaration  made  by  defendant's  brother 
regarding  a  white  man,  the  defendant  and 
his  brother  both  being  negroes;  and  further 
because  the  said  statement  was  Irrelevant 
and  immaterial,  etc.  We  think  this  evidence 
ought  not  to  have  gone  to  the  Jary.  It  la 
shown  appellant  was  not  iirraent,  did  not 
hear  Will  Glbbs  make  the  statement,  and 
therefore  be  Is  not  <^i%eable  with  it. 

There  is  another  question  raised  to  the  rul- 
ing of  the  court  refusing  to  continue  the  case. 
It  i?  unnecessary  to  discuss  this.  The  wit- 
nesses can  be  obtained  upon  another  trlaL 
We  are  of  opinion  the  motion  for  rebeartng 
should  be  granted,  the  affirmance  set  aside, 
and  the  judgment  reversed  and  cause  re- 
manded; and  U  Is  accordingly  m  ordered. 
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VBB  BfSXBa  r.  WABASH  B.  00. 

(Sopreme  Court  of  HlMoorL    May  10>  1918.) 

1.  Advzbob  Possbbsioit  (S  44*)  —  Stbezts  — 
CovniTUZTT  OF  Possession. 

The  lapse  of  10  rean  after  a  railroad 
bagan  operatlnr  trafns  in  a  street  did  not  de- 
stroy the  rlKhta  of  abutting  owners  therein,  even 
It  BQch  Um]tati<m  were  applicable,  where  dur- 
Inc  tliet  time  it  ceased  mnntof  trains,  and  its 
tratte  became  so  eorered  and  obscnred  by  dirt 
that  a  casual  obeerrer  would  not  notice  them. 

[Bd.  Note.— 'For  other  cases,  see  Adverse  Poe- 
■ession.  Cent  Dig.  ||  226-231;  Dec.  Dig.  S 
44.*] 

2.  EmiBNT  Do  MAI  If  (I  lOS*)  —  MuiflCIPAX. 

CoEPOBATions  (H  680,  681*)  —  Railboads 

8 75*)  —  Stbskts  —  RiaHTB  OF  Abuttino 
WMKBS. 

Neither  the  General  Assembly  nor  mu- 
nieipal  anthorities  have  ever  itossessed  the  pow- 
er to  authorise  the  nse  ot  a  public  street  in 
such  manner  as  to  destroy  lights  of  ingress  snd 
•cxeas  to  ahatting  pn^erly,  without  compram- 
tUHL  to  the  ownen. 

[Ed.  Note.— Fw  other  cases,  sea  Eminent  Do- 
main. Cent  Dig.  H  282-289;  Dec  Dig.  |  106  :* 
Municipal  Corporations,  Gent  Dig.  ||  145&- 
1466;  Dec.  Dig.  S|  680,  081;*  Raifroada,  Cent 
Dig.  H  183-191 ;  Dec.  Dig.  |  7S.*] 

S.  EwiNEFTT  Domain  Q  70*)~CoHPSHaATXon 

— NwaBfllTT. 

A  railroad  did  not  aognlre  an  irrevocable 
right  to  use  a  street  without  compensation,  by 
a  franchise  from  the  state  to  construct  and 
operate  a  railroad  thereon,  where  the  road  was 
not  constructed  until  after  the  taking  effect  of 
a  constitutional  provisioiL  prohibiting  the  tak- 
ing or  injury  of  private  ptoperty  wiuiout  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Elminent  Do- 
main. Cent  Dig.  H  174,  17S ;  Dec  Dig.  {  70.*] 

4.  iNJtrNcnoir  (||  12»  113*)  —  DBniinB  — 
IiACBEa— Lack  of  InjimT. 

An  owner  ot  proper^  abutting  on  a  street 
knowing  that  a  railroad  company  was,  at  con> 
siderable  expense,  constructing  a  freight  depot 
which  would  be  valueless  if  it  could  not  run 
cars  on  such  street,  delayed  for  five  monthe 
after  the  ppctation  of  trains  thereon  before 
brlnglnc  mift  to  enjoin  their  operation.  The 
abutting  property  was  used  for  manufacturing 
and  storage  purposes.  At  points  thereon  the 
tfdewalks  had  been  abolished.  It  did  not  ap- 
pear that  plaintiff  could  not  get  [Mrmission  f rom 
the  dty  to  abolish  the  sidewalks  or  reduce  their 
width  in  front  of  his  property,  and  if  this  we^ 
done  there  would  be  sumdent  room,  notwith- 
standing the  railroad  tracks,  for  plaintiff's 
freight  wagons  to  reach  his  property.  Held 
that  because  of  Iscbes,  and  because  ^aintiff 
was  not  greatly  injured,  an  injuaction  to  re* 
strain  the  opentiOD  of  the  railroad  would  bs 
denied,  without  prejadloe  to  an  actiwi  for  dam* 
ages. 

LSd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  If  12,  198-201;  Dec  Dig.  H  12, 
113.*1 

0.  EVIDBNCK  (I  0*)— JUDICIAI.  NOTICB— MaT- 

TEia  OF  Common  Enowledoe. 

Hie  court  will  take  judicial  notice  of  the 
well-known  fact  that  there  is  not  so  much  ne* 
cessity  for  sidewalks,  iwrticularly  wide  side- 
walka  in  streets  where  the  abutting  property  is 
naed  for  manufacturing  and  storage  purposes 
as  on  those  devoted  to  tesldoice  or  retail  pu^ 
poses. 

[Ed.  Note.— For  other  cases,  see  Ehridencc^ 
Cent  Dig.  f  4 ;  Dec.  Dig.  |  S.*} 


6.  RAILSOAIM  <i  79*)  —  StBBBTS— RlQHTB  OF 

Abutting  OvnaB. 

An  owner  of  property  abutting  oa  a  atreet 
Is  entitled  to  an  wjuocbon  restraining  a  rail- 
road company  from  allowing  its  trains  or  cars 
to  remain  or  stand  in  front  of  his  property,  and 
from  making  and  breaking  op  trains  in  such 
place  BO  as  to  interfere  with  tne  passage  of  his 
wagons  along  the  street 

[Ed.  Note.— For  other  ciues,  see  Railroads". 
Pent.  Dig.  il  192,  193,  202,  203;  Dec  Dig.  S 
79.*] 

7.  Bmxnknt  Domain  (}  276*)  —  Oaomim— 

CoNBTBVCnON  OF  BaILBOAD  TBACKB. 

Where  a  railway  company  has  constructed 
tra^s  over  a  person  s  premises  without  auth(»> 
ity,  and  is  about  to  construct  another  track  over 
the  same  premises,  also  without  authority,  and 
without  making  compensatlrai.  Its  cMStroetion 
will  be  restrained,  although  tho  Orst  tracks  ate 
completed  and  in  operation. 

[Ed.  Note.—For  other  cases,  see  Bhnlnent  Do- 
main. Cent  Dig.  H  T(;0-773 ;  Dec.  Dig.  {  276.*] 

Lamm,  (X  J.,  and  Fenisab  Ji  dlseentlnc. 

In  BaiK.  Appeal  from  8t  IjovSb  drcnlt 
Conrt;  B.  M.  Foster  and  Geo.  H.  fnillam^ 

Action  by  Walter  B.  Ver  Steeg  against  Qie 
Wabash  Railroad  Company.  Judgment  for 
defaidant,  and  plaintiff  appeals.  Reversed, 
with  dlrecttons. 

Action  to  enjoin  defendant  team  operating 
a  railroad  In  front  of  plalntlfTs  property  In 
the  clt7  of  St  Louis.  From  a  judgment  for 
defendant,  plaintiff  appeals. 

Plaintiff  owns  real  estato  abutting  on  both 
sides  of  CollioB  street,  between  Carr  and 
Blddle,  In  St  Louis  city.  Collins  street  runs 
north  and  south,  and  Is  only  40  feet  wide 
where  plaintiff's  property  abuts  thereon. 
This  property  Is  improved,  and  is  used  by 
plalntifTs  tenants  for  manofacturli^  and 
storage  purposes.  That  part  ot  the  dty 
where  plalntlCTs  property  Is  located  Is  devot- 
ed almost  exclusively  to  manufacturing  pur- 
poses. In  bis  petition  plaintiff  alleges  that 
t^ere  Is  a  sidewalk  8  feet  wide  on  each  side 
of  Collins  street,  leaving  a  space  only  24 
feet  wide  from  curb  to  cnrb;  "that  tbe 
defteidant  has  constructed  and  laid  down  In 
said  roadway  of  CoIUns  street,  between  Bld- 
dle itnet  and  Carr  street,  and  in  front  of 
said  i»operty  of  the  idalntiff,  a  single  rail- 
way track,  bnt  has  not  up  to  the  present 
time  commenced  operating  locomotives,  cars, 
and  trains  ttwreon,  bnt  that  it  now  threatens 
and  proposes  so  to  do,  unless  restrained  by 
the  process  of  this  coort;  that  tbe  defendant 
is  now  eng^ed  in  laying  and  constructing  a 
second  railway  track  on  the  west  half  of 
the  roadway  of  Collins  street  in  front  of  the 
property  of  plaintiff,  above  described,  and 
proposes  and  threatens,  npon  the  completion 
of  said  second  track,  to  operate  locomotives, 
cars,  and  trains  thereon,  unless  restrained, 
as  aforesaid,  by  the  process  of  this  court;" 
that  the  construction  and  operation  of  said 
railway  tracks,  or  either  of  than,  will  tec- 
dude  all  vehicles  and  other  traffic  from  that 
part  of  Collins  street  in  front  of  plalntltrs 
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property  and  greatly  depreciate  the  ralue  of 
said  property  for  sale  or  rental  purposes; 
wherefore  plaintiff  demands  that  defendant 
be  enjoined  "from  constmcting,  maintaining, 
and  operating  its  said  railway  tracks  on  Col- 
lins street,  between  Garr  and  Blddle  streets, 
and  for  all  other  proper  relief." 

In  Its  answer  to  this  petition,  defendant 
admits  that  It  is  operating  a  through  line  of 
railroad  In  front  of  plaintiffs  property  on 
Collins  street,  and,  as  a  bar  to  plalntUTs  ac- 
tion, alleges  that  It  has  been  operating  said 
railroad  continuously  for  a  period  of  more 
tMn  10  years.  Defendant  further  admits 
that  at  the  time  this  suit  was  Instituted  it 
was  engaged  in  laying  a  second  railway  track, 
or  "turnout,"  In  front  of  plain tiCTs  property, 
but  asserts  that  since  the  fllins  of  said  ac- 
tion defendant  has  removed  its  second  track, 
or  "turnout,"  and  does  not  intend  to  operate 
the  same  hereafter.  Defendant  denies  that 
the  operation  of  its  single  track  of  through 
railroad  will  exclude  vehicles  and  the  pubUc 
generally  from  Collins  street,  or  depreciate 
the  value  of  plaintifC's  property. 

As  a  further  d^ens^  defendant  contends 
that  it  Is  the  purchaser  and  owner  of  all  the 
charter  rights  and  privileges  granted  to  the 
North  Missouri  Railway  Company  by  tJhe 
qjieclal  act  of  the  General  Assemb^  of  Mis- 
souri on  March  3,  1851,  which  charter  rights, 
being  an  irrevocable  contract  with  the  state, 
autborized  said  company  to  use  and  appro- 
priate the  public  streets  of  St.  Louis  city 
wlttiont  being  liable  to  interference  by  the 
courts  or  any  other  power  whatsoever.  De- 
fendant also  pleads  an  ordinance  of  the  city 
of  St.  Louis,  enacted  in  September,  1890, 
grantliig  to  it  the  privilege  of  constructing 
and  operating  a  railroad  on  OolUna  street 

As  a  further  defense,  defendant  alleges 
that  plaintiff,  with  full  knowledge  that  de- 
fendant intended  to  use  Collins  street  In 
front  of  plalntlfrs  property  as  a  throned 
line  for  running  Its  freight  and  passenger 
trains,  allowed  and  permitted  defendant  to 
expend  large  siuns  of  mon^,  without  objec- 
tfon,  in  pnrdiaaing  ground  for  and  construct- 
ing a  freight  d^iot  on  the  Vlodt  situated  im- 
me^tely  north  of  and  adjoining  plaintiff's 
proputy;  that  during  the  constmctton  of 
said  depot  defendant  continually  operated 
freight  trains  in  front  of  plaintiff's  isroperty  ; 
and  that  acqnlescliv  In  and  pttmitting 
defendant  to  incur  great  eTp&usa  In  con- 
strncting  said  depot,  wMdi  depot  wonM  be 
a  total  loss  to  defendant  if  this  injunction  be 
granted,  plaintiff  Is  estopped  fkom  maintain- 
ing  this  action. 

The  evidence  and  admissions  of  the  parties 
prove  tMt  defendant  constructed  the  track 
and  began  operating  a  railroad  on  Oollins 
street  in  the  year  1881.  Def^dant's  trade 
was  laid  and  trains  <v>«rated  at  that  time, 
•not  only  In  front  of  the  property  now  owned 
by  the  plaintiff,  bnt  also  in  front  of  the 
blocks  Immediately  north  thereof.  The  de- 
fendant's load  had  beoi  operated  only  a 


short  time  in  1891,  when  one  Lockwood,  who 
owned  property  in'  the  blo<^  immediately 
north  of  plaintiff,  enjoined  defendant  from 
operating  trains  in  front  of  his  property  In 
said  street  See  Lockwood  v.  Wabash  Rail- 
road Co..  122  Ma  86,  26  S.  W.  688,  24  L 
R.  A.  516,  43  Am.  St.  Rep.  547. 

From  and  after  the  final  Judgment  of  this 
court  in  the  Lockwood  Case,  the  defendant 
ceased  running  through  trains  on  Collins 
street  until  the  early  part  of  1903 ;  but  there 
is  much  evidence  that  during  the  whole  of 
the  period  between  1901  and  1903  the  St 
Louis  Bridge  ft  Terminal  Company  occa- 
sionally ran  trains  on  defendant's  track  on 
Collins  street  This  track  was  also  k^t  In 
some  degree  of  repair  by  persons  JotnUy  em- 
ployed by  the  defendant  and  the  T^mlnal 
Company.  There  is  a  sharp  conflict  between 
the  ttetlmony  of  the  plaintiff  and  defendant 
as  to  the  condition  of  defendant's  track  in 
1902,  when  plaintiff  purchased  the  property 
which  he  claims  Is  injnred  by  tlie  operation 
of  defendant's  road. 

Plaintiff  testified  that  defendant's  track 
was  80  completely  covered  witli  dirt  what 
he  purchased  his  property  in  1902  that  he 
did  not  observe  the  track  or  know  of  Its  ex- 
istence, though  he  admits  he  was  fairly  fa- 
miliar with  the  condition  of  the  streets  la 
that  locality  during  a  period  of  20  years 
next  prior  to  his  porchase.  Other  witnessea 
for  plaintiff  testified  that  Um  tnuft  was  cov- 
ered too  deeply  witii  dirt  to  ran  cars  over, 
and  oonld  only  be  seen  at  street  crossings, 
whoe  wagons  passed  over  it  However, 
this  feature  of  the  evidence  Is  not  impor- 
tant, in  view  of  the  conclusions  we  bave 
readied  on  another  Issue  in  the  case. 

The  allegation  in  plaintiff's  petition,  that 
defendant  had  not  commeiiced  the  operation 
of  locomotives  and  can  In  front  of  bis  prop- 
erty on  C<dlins  street  at  the  time  <rf  the  In- 
stitution of  this  action.  Is  not  sapported  by 
any  evidence  In  the  easa  Plaintiff  himself 
testified  that  a  great  many  can  bad  betfi 
operated  on  both  the  main  track  and  "turn- 
out" in  front  of  his  property  b^ore  be  in- 
stituted this  action.  He  gave  it  as  bis  opin- 
ion tiiat  the  defendant  had  beat  hauling 
boDdiiw  material  In  front  of  tala  pn^erty 
fbr  60  days  before  tite  presoit  suit  was  In- 
stituted; but,  whoi  pressed  to  fix  the  date 
when  the  operation  of  the  road  was  begun 
in  front  of  his  proper^,  be  seemed  to  have 
no  d^nito  recollection  of  the  date^  but  was 
'  positive  that  the  svAtcbing  and  nnloading  of 
,  freight  In  front  of  bis  property,  both  bc^on 
and  after  the  commenc«uent  <tf  his  suit'  had 
worked  great  Inconvoiiaioe  and  loss  to  bis 
tenants  and  some  loss  to  blm  in  the  way  ctf 
rents. 

According  to  the  testinumy  of  Mr.  Piyor. 
▼Ice  president  of  the  defendant  oompany  who 
seemed  more  disposed  to  tesU^  fxanUy  and 
correctly  than  any  other  wltnesiv  the  oon8tnu> 
Uon  of  defendant's  freight  depot  on  the  blo<^ 
adjoining  ]^alntifl*s  property  was  began  early 
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In  MBij,  ISOl  A  decided  preponderancfr  of 
the  evidence  la  to  the  effect  that  the  cons  trac- 
tion of  the  depot  was  begun  about  May  1, 
1901.  and  that  durlDg  Its  erection  defendant 
dally  operated  and  swltdied  many  cars  In 
front  of  plalntUTa  ivoperty  In  bringing  la 
material  for  said  depot  and  In  hauling  freight 
for  the  pabllc  Mr.  Fryor  admitted  that 
while  defendant's  d^t  and  aldetraCka  were 
in  course  of  construction  it  wrongfully  un- 
loaded mudi  freight  In  front  of  ptalntllTs 
property,  to  the  Inconvenience  and  annoyance 
of  his  tenants.  It  Is  aatlafactorlly  proven 
that  the  dally  opuation  of  trains  in  fnmt 
of  plaintiff's  property  and  the  oonatmction 
of  defendant's  fnl^  depot  began  not  later 
than  May  1,  1901,  and  that  this  action  was 
not  begun  until  October  7,  1901.  It  further 
appears  that  the  construction  of  defendants 
depot  was  known  to  plaintiff  at  the  time 
work  was  b^un  thereon. 

It  was  also  apparent  to  plalntlfl,  wbUe  the 
d^t  was  In  course  of  construction,  that 
said  d^t  would  be  Talutiess  to  defendant 
if  It  was  not  allowed  to  operate  its  trains  on 
Collins  street  In  front  of  plalntUTs  property. 
Defendant  expended  about  $700,000  In  con- 
stmctlng  Its  fright  depot  before  tdalntlfl 
made  any  objection  to  the  operation  of  cars 
in  front  of  his  j/xovertj.  Ttuae  facts  con- 
stitute tlie  most  important  part  ot  tiie  evi- 
dence. 

In  the  year  1902,  and  about  the  same 
time  that  plaintiff  purchased  his  proprar^  on 
Collins  street,  the  defendant  secretly  pur- 
chased, at  a  cost  of  92,000,000.  the  two  Mocks 
lying  just  north  of  EdalntUTs  property.  De- 
fendant seems  to  have  had  a  twofold  purpose 
In  this  purchase :  First,  to  lift  the  LodEwood 
Injunction;  and,  second,  to  procure  ground 
for  a  depot  and  side  tradE  fbr  swltdilng  and 
nnloading  freight 

It  is  diarged  In  defendant's  answw  that 
plaintiff  knew  of  defendant's  purchase  for 
the  depot  and  side  track  porposea,  and,  hav- 
ing failed  to  inform  dtfendant  of  his  un- 
willingness to  permit  trains  to  be  operated 
on  Collins  street.  Is  barred  from  maintain- 
ing this  acUon.  This  part  of  defendant's 
answer  Is  not  sustained  by  the  evidence, 
wbldi  is  all  to  the  effect  that  defendant's 
purcliasee  were  secretly  made  in  the  names 
of  Individuals,  and  that  plaintiff  received  no 
notice  of  defendant's  Intention  to  erect  a 
depot  until  a  very  short  time  before  its  con- 
struction was  begun. 

Plaintiff  Introduced  an  ordinance  of  St 
Louis  cll7,  which  requires  an  8-foot  sidewalk 
on  each  side  of  all  40-foot  streets.  His  testi- 
mony also  shows  that  defendant's  cars  are 
about  10  feet  wide,  leaving  only  about  7 
feet  of  space  between  defendant's  cars,  when 
In  operation,  and  the  sidewalks;  that  the 
usual  width  of  freight  wagons  is  8  to  9  feet, 
so  that  when  defendant's  trains  are  in  oper- 
ation there  is  not  sufficient  room  on  Collins 
street  for  plaintiff's  tenants  to  haul  freight 
without  driving  on  the  sidewalks;  and  that 


erm  then  their  wagons  are  often  pocketed 
between  a  row  of  ttiegraph  poles  standing 
ahmg  the'  curb  of  the  sidewalks. 

PlalnUff  teatlfled  that  his  tenants  were  so 
annoyed  and  injured  by  the  operation  of 
trains  In  front  of  his  property  that  he  was 
compelled  to  reduce  tbo  rent  to  some  of  them. 
The  exact  amount  of  rent  whldi  plaintiff 
has  lost  by  reason  of  defendant's  acts  Is  not  - 
dear;  but  be  states  generally  that  tlie  rent- 
al value  of  hla  property  has  been  reduced 
about  25  per  cent  by  the  operation'  of  de- 
fendant's trains.  There  was  some  evidence 
on  the  part  of  defendant  that  the  value  of 
plaintiff's  property  had  been  Increased  by 
the  ccmstructlon  <^  defendants  depot 

PlainUff  testified  that  he  purchased  his 
real  estate  on  CoIUns  street  "at  a  bargain" 
in  the  year  1902,  paying  for  tbe  land  and  im- 
provements subsiMinently  made  thereon  about 
IIGO.OOO;  and  that  be  estimated  the  value 
of  said  property  at  the  time  of  the  trial  in 
December,  1001,  at  $100,000. 

Plaintiff  admits  that  the  operation  of  de- 
f^dant's  road  in  front  of  his  property  would 
Increase  its  valne  If  switches  could  be  laid 
in  front  thereof  to  accommodate  bis  tenants 
in  loading  and  unloading  freight  but  t^ves  it 
as  his  ot^inion  that  there  is  not  room  for  lay- 
ing such  switches.  It  however,  appears  by 
plalntitrs  own  evidence  that  be  owns  a  piece 
of  property  further  north  on  Collins  street, 
not  embraced  in  this  action,  In  front  of  which 
a  switch  Is  laid  for  the  accommodation  of 
his  tenants.  The  sidewalks  in  front  of  this 
last-named  property  have  been  abolished, 
thereby  making  the  street  wide  enough  for 
three  railroad  tracks;  but  plaintiff  did  not 
show  how  or  why  the  sidewalks  were  abolish- 
ed at  that  particular  point 

The  testimony  of  plaintiff  Is  inconsistent 
on  some  Important  points.  For  Instance,  he 
says  the  city  will  not  permit  switches  or  side- 
walks to  be  BO  laid  as  to  allow  cars  to  be 
switched  and  stand  In  front  of  plaintiff's 
buildings;  yet  he  admits  that  most  of  the 
switches  or  side  tracks  in  the  dty  are  con- 
structed in  that  manner.  It  further  appears 
that  plaintiff  lost  one  desirable  tenant  be- 
cause he  could  not  or  did  not  furnish  it  a 
switch  for  unloading  freight  in  fnmt  of  his 
property. 

T.  Percy  Carr.  of  St  Louis,  for  appellant. 
Wells  H.  Blodgett  Geo.  8.  Grover,  and  J.  U 
Mlnnls,  all  of  St  Louis,  for  respondent 

BBOWN,  P.  J.  (after  stating  ihe  facts  as 
above).  [1]  1.  The  defendant's  plea  of  the  10- 
year  statute  of  limitations  is  not  sustained 
by  the  evidence.  It  did  begin  operating 
trains  In  front  of  the  property  now  owned  by 
plaintiff  more  than  10  years  before  the  insti- 
tution of  this  suit  but  while  the  Lockwood 
injunction  was  in  force  it  ceased  running 
trains  over  its  track  on  Collins  street;  and 
its  track.  In  most  places,  became  so  covered 
and  obscured  by  dirt  that  the  casual  observ- 
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er  would  not  have  noticed  It  la  eroaslng  the 
■treat  f 

.'fVliether  or  not  the  lO-Tear  atatote  <tf  Um- 
Itatlona  ai^llea  to  an  action  of  thla  kind,  we 
do  not  decide;  tint  the  rule  la  that  where 
Qie  statute  of  IlmltatUnis  affecting  real  e»> 
tate  or  tighta  Qierdn  la  i^eaded  aa  a  defense^ 
it  must  be  proven  by  a  preponderance  of  the 
evidence  that  the  ImproTementa  whldi  are 
relied  upon  to  put  the  statute  In  motion  are 
of  such  a  nature^  and  kept  in  andi  ctmtina- 
ouB  state  of  repair,  that  the  party  whose 
rlghta  are  affected  can  readily  ebaerre  the 
same  at  any  time  he  may  come  lyKm  the 
propoty  where  the  Improvemoits  have  been 
made.  Hlmmdberger-Hanison  Lumber  Oo. 
T.  UcGabe,  220  Mo.  loc.  dt  lai,  1S2,  119  S. 
W.  357.  By  analc^.  It  ought  to  take  (he 
same  diaracta'  of  adverse  possession  to  de- 
stroy ft  right  to  use  of  the  street  whldi  it 
xequlna  to  bar  a  title  to  real  eetate^ 

{2]  2.  Regarding  the  rights  which  defttad- 
ant  (tolms  to  hsve  acqoired  under  Uie  ordi- 
nance of  8t  Louis,  permitting  it  to  ocmstmct 
and  op«ate  a  railroad  <mi  GoUlna  street,  and 
the  alleged  charts  ri^t  granted  by  the  state 
to  the  North  Bilssourl  Ballroad  Company  in 
18S1,  we  are  (tf  the  o^nlon  tliat  neither  tlie 
General  Assembly  of  tills  state  nor  the  ma* 
nicipal  authorities  of  Its  dtiea  lure  ever 
poBsessed  tlie  power  to  author^  the  use  of  a 
public  street  In  sudi  manner  aa  to  destnv 
rii^ts  of  ingress  and  egress  to  proper^  abut- 
ting on  such  streets,  without  compenaatlon  to 
the  owners  of  such  propwty. 

[S]  The  case  of  Dartmouth  Coll^  t. 
Woodward,  17  U.  8.  (4  Wheat)  618,  4  U  Ed. 
fl29,  la  cited  and  relied  mxKi  1^  defoidant 
to  austain  Ita  plea  *of  an  Irrevocable  grant 
to  use  Collins  street  for  railroad  purposes, 
without  compensatloiL  The  rule  of  law  an- 
nounced in  the  Dartmouth  College  Case  does 
not  api^  in  tliiB  casev  for  the  reason  that  U 
any  frandiise  was  granted  by  the  state  to 
constmet  and  operate  a  railroad  on  Co  Ulna 
street  by  tlie  Gena«l  Assembly  in  1861  the 
road  was  not  conatructed  until  after  the  tak- 
ing effect  of  our  prrawt  Ctmstltution,  which 
prohibits  the  taking  or  injury  of  private 
property  without  compensation  to  the  owner 
of  the  property  so  taken  or  injured.  Lock- 
wood  V.  Wabash  Railroad  Co..  122  Mb.  loc. 
dt  96.  26  S.  W.  688.  24  B.  A.  file,  48  Am. 
8t  Rep.  647. 

It  ia  also  manifest  that  the  city  of  St 
Louis  possessed  no  power  to  authorize  the 
taking  or  injury  of  private  property,  without 
compensation  to  the  owners  thereof. 

In  the  (q>inlcm  of  the  writer,  the  rule 
lav  aa  to  irrevocable  grants  of  power  and  ex- 
emption fAMn  liability,  announced  In  the 
Dartmouth  College  Case,  Is  fundamentally  un- 
sound, and  wholly  Inconsistent  with  the  re- 
served rights  of  a  free  state  "to  alter  or  abol- 
ish Ita  Coustitutlon  or  form  of  govemmCTt" 
when  a  majority  of  Its  electors  so  desire. 
Section  2.  art  13,  OooatltatlQa  of  lOaaoart 
adopted  in  1820l 


[4]  8.  nie  defoidanf a  plea  of  ladies  oa 
the  part  of  lOalntUf  in  bringing  this  aetloa 
appeals  to  us  with  more  force  than  any  oth- 
er defense  interposed.  FlalntHTs  allegatloa 
that  defendant  was  threatolng  to  operate 
trains  in  front  of  his  property  on  OdHns 
street  at  the  time  this  suit  was  institute^ 
"but  liad  not  begnn  the  oiieratbm  o/t  swA 
trains,"  is  not  sustained,  even  plaintiff's 
own  testimony.  A  clear  preponderance  of 
the  evidence  establishes  the  fact  that  defend- 
ant bad  been  operating  its  trains  mi  Collins 
street  during  a  period  of  at  least  five  months 
before  plaintiff  took  any  steps  to  prohibit  the 
same.  The  ordinance  of  St  Louis  city,  au- 
thorizing defoidant  to  operate  trains  on  Col- 
lins Street  gave  a  prima  fade  right  to  de- 
fendant to  operate  Its  through  trains  on  thai 
street  In  front  of  plaintiff's  property  nntll 
plaintiff  saw  fit  to  complain  of  the  obstnie- 
tlon  of  said  street  caused  by  ttie  operation 
of  such  trains. 

Plaintiff's  delay  in  bringing  this  action  might 
not  act  as  a  bar  to  the  r^lef  sought  If  de- 
foidant  had  not  Incurred  large  eiiwnae  In 
constructing  Its  freight  depot  while  plaintiff 
remained  silent  and  Inactive  '  Plaintiff  had 
full  knowledge  that  def«idant  was  cons  tract- 
Ing  a  freight  d^t  on  the  block  Just  north 
of  his  property  at  a  cost  of  |700/)0(X  Plain- 
tiff  had  further  knowledge  that  said  d^x>t 
would  be  KUdered  valueless  to  defendant  tf 
It  should  i)e  tfijolned  from  running  cars  on 
Collins  street  In  front  of  plaintiff's  property. 
Possessing  this  knowledge,  and  having  neg- 
lected to  give  defendant  notice  that  he  ob- 
jected to  the  operation  <A  Its  trains  on  Col- 
lins sbreet  ^alntlff  la  in  a  position  voy 
much  like  a  landowner  who,  with  knowledgs 
that  ft  railroad  is  being  coistmcted  across 
his  land,  in  good  fiUth,  taila  to  object  to  the 
appropriation  of  a  right  of  way  acroas  lUs 
property  until  a  large  amount  of  money  hu 
been  expoided  on  such  construction. 

In  cases  of  the  character  last  deecribed, 
the  landowner  is  usually  restricted  to  his 
right  of  action  for  damages  In  taking  part  <tf 
his  land  for  a  right  of  way  and  tibe  resulting 
injury  to  the  remainder  of  his  property  not 
so  taken.  Frovolt  v.  Railroad  Co.,  57  Ho. 
256;  Kanaga  v.  Railroad  Co.,  76  Mo.  207; 
Dodd  V.  Railroad  Co.,  108  Ma  681,  18  a  W. 
1117;  Roberts  v.  Northern  Fsdflc  Railroad 
Co.,  UiS  U.  8.  loc  dt  11.  16  Supw  Ct  756^ 
39  L.  Ed.  873 ;  High  on  Injunctlona  ^  Ed.) 
vol.  1,  I  643. 

In  the  case  of  Planet  Property  Jk  Finsndsl 
Co.  V.  Railway,  lis  Mo.  613,  22  S.  W.  616,  we 
held  that  where  a  party,  claiming  to  be  in- 
jured by  the  construction  of  a  railroad  across 
a  street  below  the  grade  thereof,  tailed  to 
take  steps  to  prevent  the  construction  of  said 
road  until  it  was  completed,  he  would  not 
afterwards  be  allowed  to  «iJoin  its  operation. 

Plaintiff's  learned  counsel  sealously  In- 
sists that  as  Collins  street  was  40  feet  wide 
where  Lockwood  sQcceasfuUy  enidned  tbs 
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Operation  of  tnlna  In  1882,  It  moat  necesBarl- 
ly  fidlow  tbftt,  u  Bald  street  la  only  40  feet 
wide  In  fnmt  of  tbe  properly  of  plaintiff  em- 
btaced  In  thla  sul^  tiie  decree  should  have 
been  in  Us  favor.  Upon  car^Uy  reading 
the  Locfcwood  Gaae.  we  find  that  at  the  time 
aald  aolt  was  institnted  and  decided  the  de- 
fendant  was  <^)eratlng  a  double  track  In 
f^ont  ot  Lockwood's  pnqterty,  which  left  a 
•pace  of  only  8  feet  8  Inches  between  the 
sidewalks  In  ftont  oC  Lockwood's  proper^ 
and  its  trains  when  In  o/pantkai  (122  Ma 
Io&  dL  98,  26  S.  W.  686,  24  L.  B.  A.  516,  48 
Am.  St  Rep.  547).  Instead  of  a  apace  of  7 
feet,  aa  in  ttie  case  at  bar, 

HoweTer,  tbe  main  point  of  difference  be- 
tween tlitt  vreaeat  action  and  the  Lockwood 
Case  is  that  the  defendant  incurred  no  con- 
siderable axpoiae  In  constmctlnc  Its  track 
tn  front  <a  Lo(Awood'a  prop^ty  in  1881; 
and  It  waa  not  charged  w  jBsam  in  that  case 
ttat  defendant  had,  with  I<ockwood*a  knowl- 
edge, and  irtthout  objection  on  his  part, 
made  largo  ezpendltoiea  tor  Utipot  or  other 
porposea*  whld  would  be  lost  by  restraining 
It  from  mnidng  Ita  tralna. 

Tbe  latest  case  InrolTlng  tbe  right  to  en- 
join the  operation  of  railroad  tralna  on  the 
imbUe  highways,  which  has  come  before  this 
oonrt,  ia  Seibd-Suessdorf  Copper  A  Iron 
Hanufaeturing  Oo.  t.  Railroad  Om  280  Mo. 
08, 130  8.  W.  288^  wherein  it  waa  MA  that  a 
railroad  company  would  not  be  enjoined  from 
laying  its  trmA  and  operating  a  railroad  on 
a  public  street,  where  the  apace  between  the 
aldewalka  and  the  railroad  company's  train4 
when  in  operation,  was  10  feet  6  inches. 

Because  Lockwood  was  allowed  to  enjoin 
the  operation  of  trains  in  front  of  his  property 
on  CMllns  street.  It  does  not  neoesBarlly  fol- 
low that  erery  other  person  owning  i^ropec^ 
tr  abutting  on  aald  street  may  have  the  same 
rdief.  To  secure  such  relief,  the  plaintiff 
must  iwove  that  be  will  be  Injured;  and  he 
must  proceed  In  a  timely  manner  to  succeeb- 
fully  Invoke  such  extraordinary  remedy. 

[I]  The  record  Indicates  that  plaintiff  is 
not  necessarily  Injured  to  the  extent  he  pre- 
tends to  be.  It  Is  a  well-known  tact,  of 
which  we  take  Judicial  notice,  that  there  is 
not  so  much  necessity  for  sidewalks,  lurtlcu- 
larly  wide  sidewalks,  In  streets  wher^  as  In 
this  case,  the  abutting  property  Is  used  for 
manntecturing  and  storage  purposes  as  in 
localities  devoted  to  residence  or  retail  par- 
poses.  The  width  of  sidewalks  Is  a  matter 
regulated  by  dty  ordinance;  and  there  Is  no 
sound  reason  for  suppoelng  that  the  plain- 
tiff cannot  secure  a  reduction  In  the  width  or 
a  vacation  of  tbe  sidewalks  In  front  of  his 
property  by  applying  to  tbe  legislative  de- 
partment of  St  Louis  for  that  purpose. 

The  fact  that  he  can  do  so  is  made  man- 
ifest by  the  evidence  that  tbe  sidewalks 
have  been  abolished  on  both  sides  of  Collins 
street  at  a  point  further  on  that  street, 
where  plaintiff  owns  other  property,  and  In 
front  of  which  he  doee  not  object  to  the  op- 
watlon  of  defendant's  trains.   By  securing 


the  TacaUfm  of  one-halt  or  four  feet,  of  the 
sidewalks  in  front  of  his  property,  and  the 
ranoval  of  tbe  telegraph  poles  to  the  curb  of 
the  sldewallcs,  as  thus  changed  or  modified, 
plaintiff  wUI  have  sufficient  room  to  drive 
freight  wagons  in  front  of  his  property  while 
defendant  Is  operating  Ita  trains,  and  yet 
leave  a  fairly  good  sidewalk  for  footmen  to 
reach  his  property. 

After  a  careful  inspectltm  ct  the  whole  rec- 
ord, we  think  it  v»y  probable  that  the  i^in- 
tiff  k^  qnlet  and  made  no  objection  to  the 
mnning  ot  trains  in  front  of  Ida  property 
while  d^oidant  was  eipending  $700^000  in 
oonatmcttng  Its  ft^it  depot,  bdleving  tlut 
lio  eonld  afterwards,  Iqr  thla  «ctraordinary 
aetiim,  compd.  defendant  to  purctiaae  bia 
property  at  a  prtee  in  axoeas  ot  its  real 
value. 

We  Chink  that  defendant,  In  a  stmilaa 
wjfirit  oi  nnfalmeas,  oieroadied  nprai  the 
riglits  of  plaintUf  by  amstmctlng  a  sUla 
trade  or  'tomoat"  within  a  tew  feet  oi  ona 
ot  plalntiira  Iniildingi^  and  wUltnlly  naed  Us 
main  track  in  front  of  plaintiff's  property  for 
switching  purposes,  probably  intending  there- 
by to  annoy  plaintiff  and  force  him  to  aeU 
his  property  to  ditfemdant  btfow  its  valoa 

Hie  intent  we  have  thus  ascribed  to  the 
parties  is  not  ful^  proven,  but  it  la  clearly 
inferable  tnnu  the  evidence;  eonseanently 
tbs  equitable  ideas  of  both  parUas  ^leal  to 
OS  somewhat  feeUy. 

We  find  that  substantial  Jnstics  wlU  be  ad- 
ministered by  denying  plalntilTs  prayer  tax 
an  Injunction  restraining  defendant  from  op- 
erating its  through  trains  on  Collins  street 
in  front  of  plalntUFs  property,  ^thout  pr^ 
ndlce^  however,  to  plaintiff  to  Institute  and 
maintain  against  defendant  an  actl<m  for 
such  damages  as  he  haa  sustained.  If  any, 
the  oi>eration  of  ewA  trains,  and  by  iha 
switching  of  cars  In  front  of  his  ivoperty. 

[1, 7]  The  plaintiff  Is  entitled  to  an  Injunc- 
tion restraining  defendant  from  constructing 
or  operating  a  second  track  or  "turnout"  in 
front  of  his  property,  and  from  making  np 
and  breaking  up  trains  In  front  of  plalntUPs 
property,  and  from  allowing  its  trains  or 
cars  to  remain  or  stand  in  front  of  or  so 
near  plaintiff's  property  as  to  Interfere  with 
tbe  passage  of  wagons  used  by  plaintiff  and 
his  tenants  or  employ^  over  and  along  Col- 
Una  street 

Mr.  High,  In  the  third  edition  of  his  work 
on  Injunctions  (volume  1,  S  6S0),  says: 
"Wbere  a  rallmiy  company  has  eotutmcted 
Its  tracks  over  complainants'  premises  with- 
out authority,  and  is  about  to  construct  an- 
other track  over  the  same  premises,  also 
without  authority,  and  without  having  made 
compensation  therefor  to  tbe  owner,  an  In- 
junction will  be  granted  to  restrain  the  con- 
struction of  the  second  track.  But  in  sucb 
case,  the  first  track  being  already  completed 
and  the  cars  running  thereon,  an  Injunctltm 
will  not  be  granted  to  prevent  the  cars  from 
running,  when  an  action  for  ejectment  and 
fttr  mesne  [Hrofits  will  afford  an4>le  reUtfC," 
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Tbe  jadgment  of  the  circuit  court  is  re- 
versed, and  that  court  is  directed  to  enter  a 
new  judgment  In  conformity  with  our  views 
as  herein  expressed. 

The  plaintiff  having  been  granted  part  of 
the  relief  prayed  for  In  his  petition,  tbe  costs 
of  this  action  are  taxed  against  defendant 
It  Is  80  entered. 

KENNISH,  J.,  concurs.  FBBBISS,  J.,  dl&- 

8ent& 

BROWN,  J.  This  case  coining  Into  banc, 
the  foregoing  opinion  of  BROWN,  J.,  filed  in 
Dlri^on  No.  2,  is  adopted  as  the  opinion  of 
the  court  Ail  concur,  except  that  LAMM,  C. 
J.,  and  PARIS,  BOND,  and  ORATES,  JJ., 
dirapprore  that  part  of  the  majority  opinion 
which  criticises  tlie  Dartmooth  College  Oase. 

LAMU,  Ol  J.  My  Toto  Is  to  concnr  in  the 
result  reached  in  the  opinion  of  my  learned 
BTDther  BBOWN— this,  for  leasons  stated  by 
him  and  for  othws  appearing  to  me  in  this 
record.  Bat  I  do  not  concur  In  bis  crlttdam 
of  Uie  Dartmoatb  OoUege  Oue.  If  we  hare 
outgrown  the  doctrines  of  that  great  case, 
and  uiej  are  now  to  be  JndidaUy  r«piidiat«d 
by  this  conrt,  as  aroli<»Ue  to  matters  wltliln 
its  Jurisdiction,  tt  dioald  only  be  doiw  In 
some  case  in  whldi  it  Is  necessary  to  call 
ttiem  in  question,  and  then  only  on  fullest 
consideration  and  for  reasons  vouching  for 
themselTeB  as  concluslva  It  Is  a  landmark 
of  tbe  law,  often  and  ottsa  relied  <ni  us, 
and  It  ought  not  to  be  ttOux  doubted  or  re> 
moved,  except  on  a  new  and  complete  survey. 
DeuL  zxrll,  17. 


TRAKBABGBB  v.  CHIOAOO  A  A.  B.  CX>. 
<Sn|ireme  Oonrt  of  Miaeonri.    May  10,  1918.) 

1.  COMSTITDTIOnAL  LAW  (§  183*)  —  Oduoa- 

nov  or  Goniuois— Bailboadb— Pouox 

POWEB. 

As  indicated  by  Const  art  12,  S  6,  pro- 
viding that  the  exercise  of  the  police  power 
^oald  never  Ik  abridged  or  construed  so  as  to 
permit  corporations  to  conduct  their  buriness  flo 
as  to  infringe  tbe  equal  right  of  the  indlvidoal 
or  the  general  well-being  of  the  state,  the  state 
cannot  barter  away  or  lose  its  police  power  to 
regulate  the  public  health  and  welfare,  aod  con- 
sequently the  grant  of  a  charter  to  a  railroad 
company,  which  permitted  it  to  conatruct  a 
solid  roadbed,  will  not  deprive  the  state  of  the 
power  to  subsequently  enact  laws  requiring 
condaita  and  drains  to  carry  off  surface  wa- 
ter BO  as  to  protect  the  health  of  Its  citlxens 
and  their  crops  from  destruction ;  hence  Act 
March  14,  1907  (Laws  1907,  p.  169),  even  in 
its  application  to  sach  a  railroad,  U  a  valid 
exercise  of  the  police  [tower. 

[Bd.  Note.^ — For  other  cases,  see  Constitntion- 
al  I4W,  Cent  Dig.  H  376,  402;  Dec  Dig.  { 
133.*] 

2,  CoaSTlTUTIOWAL  LAW  ({  101*)  —  VESTED 

Rights— What  Constitdtes. 

tinder  Const,  art  2,  {  4,  providing  that 
ail  constitational  government  is  Intended  to 


conserve  the  general  welfare  of  the  people  and 
all  persons  have  a  natural  right  to  life,  liberty, 
and  enjoyment,  and  that  to  give  secnrity  to 
these  things  is  the  principal  oiSce  of  govern- 
ment a  railroad  company  cannot  acquire  by 
contract  or  prescription  the  right  to  maintain 
a  solid  roadbed  which  will  obstruct  surface  wa- 
ters thereby  overflowing  adjacent  lands  to  the 
injury  of  their  owners,  for  to  permit  tbe  acqni- 
sltion  of  such  rights  would  deprive  the  state 
of  its  essential  functions  as  a  sovereign  power. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §g  209-211;  Dec.  Dig.  S  lOL*] 

3.  Statctbs  Q  137*)— Valxdht  — Txtug  er 

A-CT 

Act  March  14,  1907  (Laws  1907,  p.  169). 
entitled  "An  act  to  amend  section  lllO,  of  c 
12,  art  2,  of  the  Rev.  St  of  1899,  relating  to 
railroad  companies  by  Inserting,"  etc,  is  not 
invalid  for  a  defective  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  204 ;  Dec  Dig.  {  137.*] 

4.  Penalties  (8  2*>— Excessive  Penalties. 

Act  March  14,  1907  (Laws  1907,  p.  1Q9), 
requiring  railroad  companies  to  maintain  open- 
ings through  their  roadbeds  and  lateral  drains 
and  providing  a  maximum  penalty  of  ^100  for 
failure,  is  not  unconstitutional  as  providios  an 
excessive  penalty. 

[Ed.  Note.— For  other  cases,  see  Penalties, 
Cent  Dig-  IS  2,  U;  Dec  Dig.  8  2.*] 

6.  STATUIKB  a  47*)— TALIDITT— iHDEFZHin- 
RBSa. 

Nor  is  the  statute  invalid  for  indefinitenesi 
in  falling  to  provide  to  whom  the  penalty 
should  be  paid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  47 ;  Dec  Dig.  |  47.*] 

6.  Appeai.  and  Bbbob  (I  1002*)-;Bbtxxw— 

Vebpictb. 

A  verdict  upon  conflicting  evidence  is  con- 
clusive upon  appeal. 

[Ed.  Note.— For  other  caBe&  see  Appeal  and 
Error,  Cent  Dig.  ||  8985-8937;  Dec  Dig.  8 
1002.*] 

7.  Watbbs  and  Watkb  Covbses  a  118*)— 

SUBTAOS  WaTEBS  —  OBSTEUOTION  —  INEVI- 
TABLE Accident. 

Where  an  injuiy  to  plaintiff's  crops  was 
caused  by  the  negligence  of  the  defendant  rail- 
road company  in  maintaining  a  solid  roadbed 
which  provided  no  outlet  for  surface  waters,  It 
cannot  escape  liability  for  injuries  caused  by 
the  overflowmg  of  plaintiff's  land  from  surface 
waters  by  showing  tiiat  the  nnnanal  flow  was 
caused  by  an  inevitohle  accident;  it  appearing 
that  its  negligence  co-operated  to  produce  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  128-130;  Dec 
Dig.  8  118.*] 

8.  Affeal  and  Ebbob  Q  882*)  —  Fnaom 
Entitled  to  Allege  Ebbob. 

A  defendant  cannot  complain  of  errots  in 
an  instruction  where  its  own  instructions  pro- 
ceeded on  the  same  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3591-3610;  Dec  Dig.  8 
882.*] 

9.  Tbial  ft  296*)  —  INSTBUCTIONS  —  Cube  of 

iNSTBUCnONS. 

Where  defendant's  iostmctions  supplied 
an  omission  in  plaintiff's  general  inatmctUHis, 
the  error  is  cured. 

[Ed.  Note.— For  other  cases,  see  niaLCent 
Dig.  8§  706-718.  715,  nSTtlS;  DecDig.  8 
206.*] 


•For  otlier  casss      same  tepla  and  section  NUMBBB  In  Dws.  Die  *  An.  Dig.  Eqr-NA  Ssrlis  ft  Bap'r  Indcias 
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10.  Trial  ^  296*)— Instbuctions— Ctru  of 
iNsntucnons. 

Where  plaintUTs  first  inatractlon  waa  rap- 
ptemeatarj  to  Ita  secood  and  supplied  omis- 
sions therein,  the  defect  in  the  second  was 
cnrcd. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  SI  706-713,  Tie.  716,  718;  Dec  Dig.  S 
296.*] 

11.  Appeal  and  Ebbob  (S  1006*)~Betibw— 
Habhubb  Ebbob— InsTBucnoNs. 

In  an  action  against  a  railroad  company 
for  damages  and  for  the  destruction  of  crops 
owing  to  the  orerflowing  of  surface  watera. 
where  the  evidence  showed  that  plaintiffs  land 
lay  all  on  we  side  of  the  railroad  tracks,  an  in- 
struction referring  to  defendant's  duty  to 
maintain  lateral  drains  on  both  sides  of  the 
tracks,  is  harmless,  even  thongh  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;  Dec.  Dig.  f  1066.*] 

12.  Appbal  and  Ebbob  <|  1050*)- Rbvibw— 
Habulbsb  IBbbob— Evidence. 

In  an  action  against  a  railroad  company 
for  damages  for  the  destruction  of  crops  from 
its  failure  to  maintain  drains,  the  action  of  the 
court  in  permitting  a  witness  to  state  hia  con- 
clusions as  to  the  proper  place  for  openings 
through  the  roadbed,  when  followed  by  a  spe- 
cific statemmt  of  the  exact  point  where  such 
openings  could  hare  been  constnicted,  is  not 
prejudidaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1068.  1069,  4153-41C7, 
4166;  Dec.  Dig.1  1000.*] 

13.  RAlfAOADS  <|  254*)  —  CONSTBUOnOIf  — 

Inundahon  or  Lakd— Penalty. 

Where  a  railroad  company  had  maintained 
a  solid  embankment  for  over  10  years,  which, 
by  damming  flood  waters,  caused  the  destruc- 
tion of  plafntUFB  croi>s,  a  penalty  of  $500  as- 
sessed under  Act  March  14.  1907  (Laws  1907. 
p.  169).  providing  a  penalty  not  to  exceed  fSOO 
for  failure  to  make  drains  and  openings  in  ac- 
cordance with  its  provisions,  is  excessive  and 
■boold  be  reduced  to  $100,  particularly  in  view 
of  the  fact  that  the  Legislatnre  of  1900,  after 
the  injury,  reduced  the  p«ialty  to  $200. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Gent  Dig.  SS  764-772;  Dec.  Dig.  i  264.*] 

Lttmm,  G.  J.,  and  Qravea,  J.,  dissenting. 

In  Banc.  Appeal  from  Clrcnlt  Court,  Cole 
Govnty;  Wm.  H.  Martin,  Judge. 

Action  by  Henry  A.  Tranbarger  against  the 
Chicago  &  Alton  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
^Conditionally  affirmed. 

The  statement  of  facts  and  opinion  by 
BOND,  J.,  In  division,  in  which  WOODSON, 
P.  J.,  and  LAMM  and  GRAVES  JJ.,  con- 
corred,  was  as  follows: 

"Plalntlfrs  petition  states,  in  substance, 
that  be  is  the  owner  of  60  acres  of  farming 
land  lying  In  Cedar  City,  Callaway  county, 
Mo.,  In  what  are  known  as  the  Missouri  riv- 
er bottoms ;  that  it  is  the  faaUt  of  said  riv- 
er to  overflow  these  bottoms  from  the  west 
to  the  east  In  times  of  high  water ;  that  de- 
fendant's railroad  also  extends  across  the 
Missouri  river  bottoms  from  southwest  to 
Bortbeast  and  along  the  east  line  or  bound- 
ary of  idalntitrB  land;  that  the  roadbed  of 
its  track  is  constructed  of  a  soUd  earth  em- 
bankment, varying  In  height  from  four  to 


seren  feet,  and  is  not  provided  irlQi  culverts, 
opening^  or  drains  of  any  kind  across, 
through,  or  under  the  same  for  the  escape 
of  surface  water,  but  constltates  a  solid 
barrier  for  collecting  sndi  waters  and  causes 
them  to  back  over  and  flood  the  lands  of 
plalntilt,  which  would  not  be  overflowed  ex- 
cept for  that  obstruction;  that  the  construc- 
tion and  maintenance  of  defendant's  road  In 
this  condition  was  bad  and  continued  for 
more  than  three  months  before  the  —  ' 
day  of  June,  1908,  when  the  Missouri  river 
overflowed  its  tnnks  and  its  water  ran  west 
to  east  across  the  bottoms  until  it  readied 
the  embankmoit  on  said  defUidant's  right  of 
way,  which  r^ieUed  It  so  that  it  backed  over, 
across,  and  upon  plaintiff's  said  land,  whol- 
ly covering  and  flooding  the  same^  thereto 
totally  destroying  18  acres  of  com  of  the 
value  of  $M8,  S  acres  of  potatoes  of  the 
value  of  $450,  and  12  acres  of  wheat  of  the 
value  of  $207,  and  damaging  and  injuring 
plaintiff  to  the  aggregate  of  said  aoms ;  that 
this  loss  was  suffered  by  plaintlfF  solely  be- 
cause of  the  negligent  failure  of  defendant 
to  construct  suitable  openings  across  and 
through  the  solid  embankment  on  which  the 
tracks  of  Its  railroad  were  laid,  and  suitable 
ditches  and  drains  along  the  side  of  Its  road- 
bed to  connect  with  an  existing  ditch  which 
runs  alongside  the  roadbed  of  the  BUssouri, 
Kansas  &  Texas  Railway,  whose  track  In- 
tersects and  crosses  the  track  and  roadbed 
of  defendant  and  would  have  afforded  an 
outlet  whereby  the  waters  cast  back  by  the 
defendant's  embankment  would  have  been 
carried  off  Into  the  Missouri  rivw  or  else- 
where without  flooding  plaintiff's  land  and 
destroying  Its  products.  The  petition  al- 
leged a  second  cause  of  action  by  reiteration 
of  all  the  pertinent  averments  of  the  first 
count  thereof,  and  prayed  Judgment  for  the 
statutory  penalty  of  $500  specified  in  section 
lOU  of  the  Revised  Statutes  of  Missouri  for 
the  year  1899,  as  amended  by  the  act  of 
March  14,  1907  (Sessiou  Acts,  p.  169),  under 
which  amended  statute  this  suit  was  brought 
"The  answer  of  defendant  was :  (1)  A  gen- 
eral denial ;  (2)  a  plea  of  inevitable  accident 
caused  by  an  alleged  extraordinary  over- 
fiow  of  the  Missouri  river ;  (3)  the  existence 
of  its  railroad  and  embankment  ib  ita 
present  condition  for  a  period  of  35  years, 
as  creating  a  prescripdre  right  against  any, 
recovery  by  plaintiff;  (4)  the  unconstitutlon- 
aUty  of  the  act  upon  which  the  suit  was 
brought 

"There  was  evidence,  positive  or  Inferen- 
tial, which  tended  to  support  all  the  allega- 
tions of  the  petition.  The  Jury  returned  a 
verdict  for  plaintiff  on  the  first  count  for 
$950,  and  on  the  second  count  for  $500.  De- 
fendant appealed,  and  assigns  for  error  the 
giving  and  refusal  of  instructions,  rulings 
on  evidence,  and  the  refusal  of  the  court  to 
declare  the  statute  sued  on  unconstitutional. 


•Vor  otlwr  CUM      sun*  teplo  sod  ■mUod  HUHBKB  In  Dec  Dig.  A  Am.  Dig.  Kajr-Ho.  8«i«  *  Rep'r  IndozM 
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"BOND,  J.  [1]  1.  The  first  conBUtntlonal 
point  Insisted  upon  in  appellant's  brief  Is 
claimed  to  arise  upon  the  fact  that  the  rail- 
road, now  In  the  hands  of  appellant  as  les- 
see, was  built  in  1873  under  a  state  charter, 
and  neither  then  nor  during  the  act  of  1907 
did  the  law  require  such  corporations  to  con- 
Btmct  outlets  through  their  railroad  beds 
or  embankments  for  the  flow  of  surface  wa- 
ter, which  kind  of  water  was  then  considered 
a  common  enemy  to  be  warded  ott  Ms  prem- 
ises by  any  landowner,  provided  in  so  do- 
ing he  did  not  collect  or  accumulate  and 
cast  it  in  a  large  body  or  unreaBonable 
quantity  upon  the  property  of  adjacent  land- 
owners. If  we  should  concede  these  assump- 
tions for  the  argument,  yet  we  cannot  concur 
In  tbe  full  conclusion  which  is  drawn  by  ap- 
pelant, to  Fit,  that  such  a  state  of  the  law 
became  a  part  of  the  contract  between  tbe 
state  and  appellant's  lessor  Oience  appel- 
lant as  a  prlTy),  which  was  Irrepealable  or 
unalterable  for  any  cause  or  motlre  what- 
Boerer. 

"No  contract  witb  stat^  irtkether  hr 
charter  or  otherwise  and  no  iwwcrtpttTe 
tight,  can  be  luTOfced  to  tibwart  tlie  ezn^ 
dae  oi  its  sovereicn  power  and  duty  to  take 
care  of  tiie  bealtb,  nunals,  or  pn^wty  <tf  the 
peopleL  If  there  be  some  phaseq  of  tbe  police 
power  which  might  be  bartered  away,  as 
tbe  rlsbt  of  taxation  for  a  consideration, 
certainty  tbere  are  others,  indudlng  all  the 
powers  that  are  essential  to  the  protection  of 
the  property,  health,  and  morals  of  its  people 
which  no  state  can  bind  itself  not  to  exercise 
by  any  form  of  agreement  whatever,  and 
which  cannot  be  obstructed  by  any  lapse  of 
time  or  statute  of  limitations.  For  these 
reasons  the  police  powers  of  a  state  are 
divisible  into  two  classes:  (1)  Such  rights 
of  internal  regulation  of  Its  affairs  as  to 
not  touch  the  vital  question  of  health,  mor- 
als, or  property  of  the  people;  these  the 
state  may  part  with,  because  their  retention 
is  not  indispensable  to  the  preservation  of 
society.  (2)  All  powers  of  government  which 
regulate  the  public  health,  welfare,  and  the 
property  rights  of  its  people ;  these  no  state 
can  strip  itself  of,  for  that  would  render 
it  incapable  of  carry  out  the  prime  pur- 
poses of  its  creation.  The  sanctity  and  Im- 
■port  of  this  attribute  of  sovereignty  are  reo- 
ognlEcd  In  the  Constitution  of  this  stat^  to 
wit:  *Tfae  exercise  of  the  police  power  of 
the  state  shall  never  be  abridged,  or  so  con- 
strued as  to  pemdt  corporatlonB  to  conduct 
their  business  in  tm&i  manner  as  to  Infringe 
the  equal  rights  of  individuals,  or  the  geiH 
era!  wdl-being  of  the  state.'  Article  12,  i  5^ 
Const  of  Mtssoiul.  The  only  restrictions 
upon  tbe  exercise  of  this  ftciilty  are  that 
Its  use  shall  be  reasonably  adapted  to  the 
ends  for  which  It  is  given,  and  that  It  shall 
not  infringe  any  right  or  privilege  guar- 
anteed by  the  tedraal  Oonstitntlon.  ^nie  au- 


thorities and  cases  demonstrating  these  prin- 
ciples are  unifonn.  Cooley  on  Oonstitational 
Limitations  (7th  Ed.)  p.  395,  note  2  et  seq.; 
Ibid,  p.  832  et  seq.;  Sloan  v.  Railroad.  61 
Mo.  loc.  dt  30.  21  Am.  Bep.  397;  Mathews 
V.  Railroad,  121  Mo.  loc.  dt  310,  311,  24  S. 
W.  591,  25  L.  R.  A.  161 ;  Campbell  v.  Ball- 
road,  121  Mo.  346,  20  S.  W.  936,  2S  L.  B. 
A.  175,  42  Am.  St  Rep.  530;  Bhikemore  v. 
Railroad.  162  Mo.  461,  62  S.  W.  993;  Gran- 
naban  v.  Railroad,  30  Mo.  546;  Peters  v. 
Railroad,  23  Mo.  107;  McFarland  v.  Rail- 
road. 176  Mo.  loc.  dt  431.  75  S.  W.  152; 
Cox  V.  Railroad.  174  Mo.  loc.  dt  604  et  seq.. 
74  S.  W.  854;  Stone  v.  Mississippi,  101  U. 
S.  814,  25  L.  Ed.  1079;  Gas  Co.  v.  Loulcdana 
Light  Co..  115  n.  S.  600,  6  Sup.  Gt  202.  29 
L.  Eld.  516;  Railway  v.  Mathews,  166  U.  & 
1.  17  Sup.  Ct  243,  41  L.  Ed.  611 ;  Butchers' 
Union  Co.  v.  Crescent  City  Uve  Stock  A 
Slaughter  House  Co.,  Ill  U.  S.  746,  4  Snp^ 
Ot  652,  28  L.  Ed.  680  ;  8  Cyc  p.  863  et  seq. 

*The  statute  sued  upon  was  oiacted  to 
prevent  the  property  of  cUdzena  owidng  lands 
traversed  by  railroads  from  being  injured  by 
the  oonstmctton  or  maintenance  of  an  em* 
bankment  wblcta  wonld  obstruct  tbe  flow  of 
water  and  cause  it  to  flood  the  farming  land 
and  destroy  its  crc^  It  was  tbmfore  an 
exertion  of  a  police  power  of  the  inalienable 
class,  and  whether  it  alfected  the  ilgbts 
which  appellant  d^med  ixom  its  lessor  is 
wtiolly  immaterial  to  the  validity  of  the  act 

[2]  "We  hold  that  this  statute  is  impreg- 
nable to  assault  from  the  standpoint  of  the 
assumed  vested  right  of  the  appellant  to  con- 
tinue the  maintmance  and  operation  of  its 
railroad  contrary  to  Its  provisions.  It  did 
not  destroy  any  vested  right  of  appelant  to 
maintain  a  solid  emt>ankment  with  no  aper- 
tures therein  for  the  passage  of  water  there- 
by injuring  the  property  of  othera,  for  it 
had  no  such  right  regardless  of  the  charter 
or  contract  between  the  state  and  its  les- 
sor or  of  the  growth  of  prescription,  and 
could  not  have  been  vested  with  such  rl;:bt 
without  taking  from  the  state  its  essential 
functions  as  a  soverdgn  power  for  the  pur- 
poses defined  in  our  Constitution.  Const  of 
Missouri,  art  2.  |  4. 

[8-11  "Appellant  makes  some  further  at- 
tacks upon  the  constitutionallt?  of  the  stat- 
ute, under  which  this  action  Is  based,  to  the 
effect  that  tbe  title  of  the  amendatory  act 
(Session  Acts  1907.  p.  16^  was  defective; 
that  tbe  act  provided  an  excessive  penalty 
and  tailed  to  provide  to  whom  it  sbonld  be 
paid.  All  these,  if  th^  are  not  abandoned 
(as  seems  to  be  done  In  its  reply  brief).  wa% 
resolved  against  tbe  contentUm  of  appelant 
in  ttie  cases  of  Cox  v.  Railroad,  supra,  Mc> 
Farland  v.  Railroad,  supra,  and  Mathews  r. 
Railroad,  soina,  and  lienoe  need  not  be  agsln 
reviewed. 

[I]  "2.  Appellant  contends  that  there  was 
no  drain  or  water  course  with  which  to  eon- 
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Beet  tbe  railroad  ditcbes  or  drains  or  opai* 
Inga  under  Its  embankment  prescribed  by  tbe 
Btatnte.  Wbetiier  tbe  w^gbt  of  tbe  erldoiee 
on  this  point  was  In  faror  of  appelant  la  a 
matter  wltb  wblch  we  have  no  concern. 
There  was  testimony  given  bj  an  engineer 
and  some  restdenta  of  tbe  locality  wbicb 
tended  to  prove  tbe  existence  of  a  drain  or 
water  course  of  a  well-deflned  cbaracter 
with  which  the  railroad  mlgbt  have  connect- 
ed  the  openings  under  its  embankment  re- 
ferred to  in  the  statute.  The  gaestlon  of  tbe 
existence  of  that  drain  was  submitted  to  the 
Jury  In  an  instruction  requested  by  defendant 
and  given  by  the  court  Record,  p.  347. 
Granting  the  evidence  on  this  point  was  con- 
flicting, tbe  verdict  of  the  jury  is  conclusive. 

[7]  **8.  Appellant  assigns  as  error  that  the 
injuries  suffered  by  plaintiff  were  caused  by 
an  extraordinary  and  unprecedented  flow  of 
water.  Tiiere  was  testimony  tending  to  show 
that  the  overflow  of  tbe  Missouii  river  In 
1G06  carried  Its  waters  out  of  Its  banks  in 
some  places  and  arose  to  the  dimensions  of 
what  might  be  termed  a  flood.  If  this  was 
Oie  sole  and  only  efficient  cause  of  the  injury 
to  plaintiff's  property,  the  rale  invoked  by 
appellant  might  have  some  application.  Pow- 
ers V.  Railroad,  71  Ho.  App.  loc.  cit.  543; 
Ellet  V.  Railroad,  76  Mo.  618.  However, 
there  was  testimony  from  wblch  the  Jury 
were  at  liberty  to  Infer  that  this  was  not 
tbe  only  agency  which  inflicted  the  loss  com- 
plained of  by  plaintiff,  but  that  the  negli- 
gence of  plaintiff  co-operated  in  that  result. 
The  mle  is  well  settled  in  this  state  that, 
where  tbe  negligence  of  the  defendant  con- 
cnrs  witb  an  inevitable  accident  to  produce 
injury,  tiie  person  so  damaged  is  entitled 
to  recov^.  Wolf  v.  Elxpress  Co.,  43  Mo.  421- 
426,  07  Am.  Dec.  406;  Davis  v.  Railroad.  89 
Mo.  844, 1  S.  W.  827;  Warehouse  Go.  v.  BaU- 
way,  124  Mo.  App.  546,  102  S.  W.  11;  Prince 
ft  Oo.  T,  Compress  Co.,  112  Mo.  App^  loc.  cit 
66,  88  8.  W.  87a 

[I]  *'4.  Appellant  comidaina  of  Instruction 
No.  2  given  on  behalf  of  plaintiff  In  that  It 
did  not  require  tbe  Jury  to  find  that  there 
were  other  ditches,  drains,  or  mter  conrses 
with  which  the  statutory  openings  required 
of  defendant  could  be  connected;  or.  If  there 
were  any  snob,  tbat  they  w^  sufiteient  to 
carry  off  the  overflow.  This  point  aeema  to 
be  based  on  tbe  fiiihire  of  the  court  to  Insert 
after  tbe  words  'to  connect  with  other  ditch- 
es, drains,  or  water  course^  tbe  term  It  any.' 
The  instnu^on  Is  further  complained  of  In 
that  it  did  not  expressly  require  tbe  Jury  to 
find  that  such  connecting  ditches,  drains,  or 
watw  courses  would  be  saflBdent  to  carry  off 
the  flood  water.  And  it  is  thirdly  complained 
that  tbe  Instmctlon  submitted  to  tbe  Jury 
whether  aiv>ellant  constructed  suitable  drains 
and  ditches  'along  each  tide  of  its  roadbed.' 
Appellant  does  not  set  out  the  instmctlon  In 
Its  brief,  but  a  reference  to  the  printed  rec- 
ord discloses  that  Ita  language  might  give 


rise  to  the  contentions  made  by  appellut 
Hence  tbe  quesUon  la,  Are  these  informali- 
ties or  faults  in  the  instruction  soffideut 
ground  for  reversing  this  Judgment?  The 
record  discloses  that  by  instmctlon  Na  ft 
requested  and  given  on  bebalf  of  defendant 
tbe  Jury  irare  ipeclflcaUy  directed  that,  if 
there  was  a  depression  Just  north  of  tbe 
Missouri,  Kansas  &  Texas  Railway  tnA  at 
North  Jefferson,  which  might  have  served 
as  a  drain  or  ditch,  and  that  flie  Chicago 
&  Alton  Railroad  might  have  made  an  open- 
ing in  its  track  leading  into  such  a  depres- 
sion, still  they  must  find  for  the  defendant 
If  they  believed  that  tbe  flood  of  water  was 
so  great  that  an  opening  throu^  defendant's 
embankment,  which  should  be  only  large 
enough  to  condnct  a  quantity  of  water  which 
could  have  been  carried  off  by  said  depres- 
sion, would  not  prevent  the  flooding  of  plain- 
tiff's land.  If  there  was  any  error  in  the  in- 
struction complained  of,  then  the  same  error 
was  contained  In  Instruction  No.  8  given  for 
defendant;  and  hence  tbe  defendant  is  not 
in  a  posltlfm  to  secnte  a  reversal  on  fliat 
account 

[I]  "The  instruction  given  for  appellant 
was  clear,  complete,  and  accurately  defini- 
tive of  its  rights,  and  supplied  any  omissions 
and  imperfections  In  that  contained  In  in- 
struction No.  2  given  for  plaintiff  as  to  Ibe 
first  criticism  made  by  appellant 

[II]  "As  to  the  second  criticism,  it  Is 
enough  to  say  tliat  Instruction  No.  1  given 
for  plaintiff  was  supplementary  of  the  omis- 
sion complained  of  and  did  require  the  Jury 
to  find  that  the  draining  of  surface  water 
was  obstructed  or  made  necessary  by  the 
railroad  embankment  before  appellant  could 
be  required  under  the  statute  to  make  the 
statutory  openings  through  its  track. 

[11]  "Neither  as  to  the  third  criticism  was 
there  any  reversible  etror.  For  if  it  be  true 
that  the  instruction  referred  to  the  duty  of 
the  railroad  to  construct  suitable  ditches  and 
drains  on  each  side  of  Its  roadbed,  still  tbe 
undisputed  evidence  shows  that  idalntiff's 
lands  were  lying  only  on  one  side  of  tbe  road, 
and  the  contention  on  tbe  trial  was  as  to  the 
existence  of  such  dltehes  and  drains  on  Uiat 
side  only.  W«  do  not  think  that  the  Jury 
could  have  been  misled  by  this  Inaccuracy, 
especially  In  view  of  the  other  instructions 
wbicb  confined  the  view  of  tbe  Jury  exclu- 
sively to  tbe  matter  In  IssneL  We  mle  tbls 
point  against  appellant 

[12]  "6.  Appellant  finally  complains  that 
one  of  the  witnesses  was  permitted  to  give 
his  conclusions  aa  to  tbe  proper  place  for 
openings  through  defendant's  embankment, 
instead  of  a  statement  of  the  facts  upon 
which  they  rested.  We  find  by  an  inspectlfm 
of  the  printed  record  that,  when  tbe  ques- 
tion was  first  asked,  the  court  overruled  tbe 
objection  of  appellant  on  the  ground  that  an 
answer  to  the  question  might  be  necessary 
to  convey  'a  correct  Idea  of  the  whole  sltna- 
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tion.*  The  succeeding  qneetlon  pnt  to  this 
witness,  however,  required  him  to  state  ex- 
actly the  point  or  place  where  such  an  open- 
ing could  have  been  constructed.  In  reply 
he  did  mention  the  particular  places  where 
two  openings  could  have  been  put,  which 
would  have  carried  off  the  water.  We  con- 
clude, therefore,  that  appellant  was  not  prej- 
udiced by  the  previous  general  question, 
since  the  witness  made  a  compet«it  answer 
to  a  succeeding  specific  question. 
"The  Judgment  herein  is  affirmed." 

Scarritt,  Scarrltt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellant  Chas.  &f.  Hay  and 
J.  W.  Tlncher,  both  of  Fulton,  and  SUrer  & 
Dumm,  of  Jefferson  Oity,  for  respondent 

PBR  OUBIAH.  Ibe  foregoing  opinion 
of  BOND,  J„  in  divlston.  Is  adopted  as  tlie 
opinion  of  the  court  en  banc  by  reducing  so 
much  of  tile  Judgment  as  rests  upon  a  pea- 
alty  from  f  GOO  to  $100. 

BROWN,  BOND,  WALKER,  and  FARIS, 
JJ..  concur.  WOODSON,  J.,  not  sitting. 
LAUM,  a  J.,  and  ORATBS,  J.,  dissent  in 
toto. 

BROWN,  J.  (Goncnrrin^.  (II]  I  concur  In 
the  opinion  of  BOND,  J.,  In  the  abOTe-enfl- 
tied  cause,  except  tiiat  portion  of  saM  opinion 
which  affirms  the  award  of  $S00  to  plaintiff 
as  a  penalty  for  falling  to  construct  the  open- 
ings in  its  roadbed,  as  required  by  Laws  of 
1907,  p.  168  (now  section  3150,  R.  S.  1909). 
That  law  prescribes  a  "poialty  of  not  to  eat- 
ceed  five  hundred  doUazs^  for  failure  to  com- 
ply with  Its  provistons.  In  my  Judgment  it 
was  the  l^bUatlTe  intent  that  the  full  penal- 
ty of  1600  should  only  be  given  In  extreme 
cases,  when  the  accumulation  of  waters  in- 
juring the  crops  or  property  of  adjacent  land- 
owners is  shown  to  be  certain  to  occur  at 
frequent  Intervals  thereby  necessitating  an 
Immediate  construction  of  such  openings. 
The  tact  that  overflow  waters  bad  only  ac- 
cumulated and  been  held  upon  plaintiff's  land 
by  defendant's  roadbed  twice  during  a  period 
of  10  years  does  not  establish  a  conqOete  de- 
fense to  that  part  of  plalntUTs  petition  count- 
ing on  the  penalty,  but  it  does  show  a  strong 
mitigating  circumstance  partially  excusing 
the  delay  in  constructing  the  openings  in  Its 
roadbed. 

I  am  therefore  of  the  opinion  that  so  much 
of  the  Judgment  as  rests  upon  the  penalty 
should  be  reduced  to  $100.  I  am  partly  led 
to  these  views  by  the  fact  that  the  General 
Assembly  of  lOOO  considered  the  maximum 
Iienalty  of  $500  excessive  and  reduced  it  to 
$20a  Laws  of  1009,  p.  850. 

BOND,  FARIS,  and  WALKER,  JJ,  con- 
cur in  the  views  herein  expressed. 


CASE  et  aL  V.  GOODMAN  et  sL 
(Supreme  Court  of  Ifisiouri.   May  10,  1913.) 

1.  Remazhdbbb  (i  9*)— MkBoa  or  Ian  Es- 
tates. 

Where  land  was  conveyed  in  trust  for  a 
married  woman  and  the  heirs  of  ber  body  with- 
out words  creating  an  active  trust,  and  sbe 
thereafter  conveyed  to  her  children,  there  was 
Qo  merger  of  the  remainder  with  the  legal  es- 
tate of  the  life  tenant,  since  the  statute  does 
□ot  execute  a  use  in  a  married  woman,  and  she, 
being  alive  at  the  time  of  the  conveyance,  had 
no  heirs. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  |  6;  Dec  Dig.  |  9.*] 

2.  LiHiTATiON  OP  Acnorrs  (S  102*)— CoiCFU- 

TATION— TRDBTEB  Ex  MALEnCIO. 

Where  land  was  conveyed  in  trust  for  a 
married  woman  and  the  heirs  of  her  body,  a 
purohaaer  from  the  trustee,  with  constnictire 
notice  of  the  trast  was  a  trustee  ex  malefido 
for  the  woman,  with  remainder  to  her  bodily 
heirs,  and  limitatioDS  did  not  run  In  his  favor 
as  against  the  cestui  que  tmst  and  hence  op- 
on  her  death  ber  bodily  heirs  coold  recover  the 
possession  from  those  daimlng  under  such 
gractee. 

[Ed.  Note.— For  other  cases,  see  limitation 
of^^&ms,  Gent  Dig.  H  494-606;  Dec.  D)» 

3.  Tbndob  and  PuBcnAsiB  (§  231*)— Bona 

FZDB  PUBOHABEBS  —  CONffrsUCTIVB  NOTICE. 

A  pnrch&ser  of  land  was  charged  with  con- 
structive notice  that  the  recorded  deed  to  his 
grantor  conveyed  the  land  to  him  in  tmat. 

[Ed.  Note.— For  other  cases,  sec  Vendor  and 
Purchaser,  Gent  Dig.  If  43,  66^  487,  OlA-639; 
Dec.  Dig.  I  281.*]  " 

In  Banc.  Appeal  from  Circalt  Gonr^  An- 
drew County;  A.  D.  Bums,  Judge. 

Ejectment  by  Tnuiam  H.  Case  and  othm 
against  William  J.  Goodman  and  others. 
Judgment  for  defendants,  and  plaintifb  ap- 
peaL  Reversed  and  rananded,  with  direc- 
tions. 

This  is  an  ejectment  for  40  acres  of  land 
in  Andrew  county.  There  was  Judgment 
for  defendants,  and  the  plaintiffs  appeaL 

On  July  16,  1843,  Harrison  McGlothling, 
the  then  owner,  conveyed  the  land  to  Jolin 
Terrell,  as  trustee,  by  deed  which  was  re- 
corded on  the  same  day  "in  trust  for  the  use 
and  benefit  of  her  the  said  Frances  Case, 
and  the  heirs  of  her  body."  There  was  no 
power  of  sale  given  to  the  trustee,  and  no 
words  creating  an  active  trust  Frances 
Case  was  married  at  the  date  of  the  above 
deed,  and  her  husband  died  in  1887.  She 
died  in  November,  1907.  The  plaintiffs  are 
the  heirs  of  her  body. 

On  June  25,  1855,  John  Terrell,  as  trustee 
for  Frances  Case,  for  the  expressed  consid- 
eration of  $400,  conveyed  the  land  to  Wil- 
liam Brown.  The  defendants  pnt  in  evidence 
a  chain  of  tiUe  from  William  Brown  to  tbem, 
and  the  defendants  and  their  predecessors  in 
the  title  have  been  in  the  open,  notorious, 
exclusive,  and  adverse  possession  since  the 
date  of  the  deed  from  Terr^  trustee  to 
Brown,  and  defendants  now  dalm  tiUe  by 
adverse  possession. 
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Defendants  read  In  evidence  a  quitclaim 
deed  from  William  Case  and  wife  to  Wil- 
liam H.  Case,  BeUe  Cas^  Samnel  Case,  and 
Cornelia  ElUott,  dated  August  22,  186S, 
whidi  deed  does  not  appear  to  bave  been 
recorded.  The  plalndfCs  objected  to  this 
deed  on  Oie  ground  tbat  it  liad  never  been 
delivraed  or  recorded  and  was  made  wltbont 
the  knowledge  of  these  plalnUCb  and  could 
not  bind  them  in  this  case.  The  objection 
vma  overmled,  and  plaintltTs  excepted. 

The  defendant  pat  In  evidence  the  record 
of  an  ejectment  suit  for  the  land,  brought 
the  grantees  in  the  above  quitclaim  deed  oa 
AngOBt  81(  1868,  against  W.  P.  Hobson,  who 
waa  then  in  possesion  nndter  title  from 
\mUam  Brown;  said  Hobson  being  in  de- 
fendant's diain  of  tltla  The  plaintiffs  here* 
in  are  the  above-named  William  H.  Case, 
Bdle  Case,  and  Samuel  Case,  and  the  heirs 
of  Cornelia  Elliott  The  above  case  was 
dismissed,  but  the  record  does  not  show  the 
date  of  the  dismissal.  The  answer  in  that 
case  admitted  possession  but  was  otherwise 
a  general  dratlal,  and  then  set  up  title  from 
William  Brown. 

Slytton  &  Parkinson,  of  St  Joseph,  for  ap- 
pellants. P.  G.  Br^t  and  Booher  &  Williams, 
all  of  Savannah,  for  respondents. 

ROY,  G.  [1]  1.  It  was  held  In  Walton  t. 
Ketchum,  147  Mo.  loc  dt  218,  48  S.  W.  924. 
that  the  statute  does  not  execute  a  use  In 
a  married  woman,  dting  Tledman  on  Real 
Prop.  8  469,  and  1  Perr^  on  Trusts  (4th  Ed.) 
S  310.  For  that  reason  the  legal  title  to  the 
land  was  not  In  Frances  Case  at  the  date 
of  the  quitclaim  deed  her  to  her  children 
August  22,  1868,  and  that  deed  dtd  not  convey 
the  legal  title  As  Frances  Case  was  then  liv- 
ing, ^e  had  no  heirs.  "No  one  is  an  belr 
of  the  living."  There  could  be  no  merger  of 
the  remainder  with  the  legal  estate  of  the 
life  tenant  The  rights  of  the  plaintiffs  here- 
in as  the  bodily  heirs  of  Frances  Case  are 
not  affected  by  the  deed  from  her  to  her 
children. 

[2]  2.  The  question  as  to  whether  the  stat- 
ute of  limitations  has  run  against  the  trus- 
tee in  this  case  and  whether  thereby  the  re- 
mainder estate  of  the  bodily  heirs  has  been 
barred  has  been  prejudged  against  the  re- 
spondents in  EUlott  V.  Machine  Co.,  236  Mo. 
546,  138  8.  W.  356,  decided  ^ce  the  appeal 
was  taken  in  this  case.  Tbat  case  holds 
that  one  who,  with  knowledge  of  the  trust, 
takes  a  conveyance  from  the  trustee  made  in 
riolation  of  Ids  trust  becomes  himself  a  trus- 
tee ex  malefldo,  and  the  statute  of  limita- 
tions does  not  run  in  his  favor  as  against 
the  cestni  que  trust  William  Brown  took 
title  from  John  Terrell,  the  truatee,  fully  af- 
fected with  constructive  notice  of  the  trus- 
tee's deed  and  the  limltatlcm  therein  to  the 
bodily  heirs  of  Frances  Case.  They  took  the 
legal  title  Just  as  Terrell  held  it,  as  trustee 


for  Frances  Case  during  ber  life,  with  re- 
mainder to  her  bodily  heirs.  On  the  death 
of  the  life  tenant,  Terrell  could  not  have 
held  the  land  by  the  statute  of  limitations 
against  tier  bodily  heirs,  snd  neither  can 
these  defendants,  who  stand  In  his  shoes. 

tS]  In  McDonald  v.  Quick,  189  Ho.  loc.  cit. 
498.  41  S.  W.  212,  It  Is  said:  "It  is  well- 
settled  law  in  this  state  that  'a  purchaser 
of  land  Is  chai^ied  with  constructive  notice 
of  everything  contained  or  redted  in  the 
recorded  deeds  which  lie  In  and  constitute 
the  chain  of  title  under  which  he  holds'  (Pat- 
terson r.  Booth.  108  Ho.  402  [IS  S.  W.  648] ; 
Ty dings  v.  Pitcher,  82  Ho.  379;  Orridt  v. 
Durham,  79  Ma  174) ;  and  it  is  equally  wen 
settled  that  'one  who  acquires  propoly  with 
notice,  either  actual  or  constructive,  tliat  his 
grantor  holds  title  as  trustee  stands  in  his 
grantor's  shoes  and  holds  the  property  charg- 
ed with  the  trust'  27  Am.  ft  "Bag.  Ency.  of 
Law,  2G2."  The  case  of  Ewing  v.  Sbanna- 
han,  118  Mo.  188.  20  S.  W.  1065.  was  not  a 
case  where  the  party  dalming  by  adverse 
possession  had  title  under  the  trustee. 

The  Judgment  Is  reversed  and  remanded, 
with  directions  to  inmceed  with  the  cause 
In  accordance  with  this  opinion. 

BLAIB,  0.,  concurs. 

PER  CURIAM.  Coming  into  banc,  Uie 
foregtAng  opinion  is  adopted  as  the  oidnion 
of  the  court 

LAHH,  G.  J.,  and  WOODSON,  ORAVBS, 
and  BROWN,  JJ.,  concur.  WALKER,  J., 
concurs  in  result  FARIS  and  BOND,  JJ., 
take  no  part 


EPSTEIN  T.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  AUssonri.   May  10.  1918.) 

1.  COUBTS  (I  231*)— SUFBBICB  COUSX^UBIS- 

DicTion  OF  Caubs  Tbaitsixbsid  fbom  Court 

or  Apfeais. 

Under  section  6  of  the  amendment  of  1884 
to  the  Constitijtion,  providing  that  when  any 
Court  of  Appeals  shall  render  a  decision  which 
any  of  the  jndges  therein  sitting  shall  deem 
contrary  to  any  previous  decision  of  any  of  the 
Courts  of  Appeals  or  of  the  Supreme  Court, 
the  court  must  certify  and  transfer  the  cause 
or  proceeding  to  the  Supreme  Court,  and 
thereopon  the  Supreme  Court  must  rehear  and 
determine  the  cause  or  proceeding  as  in  case 
of  jurisdiction  obtained  oy  ordinary  appellate 
process,  where  a  case  Is  transferred  because 
ot  a  supposed  conflict  with  prior  decisioDs,  the 
jurisdiction  of  the  Supreme  Court  la  not  de- 
pendent upon  the  actual  existence  of  such  a 
confiict 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  II  487,  491,  644,  64A-648,  660,  652- 
669,  661;  Dec.  Dig.  1  231.*] 

2.  Witnesses  (8  209*)— Pbiviucged  CoHmrin- 
CATioNB— Testimony  of  Phtsician. 

Where  a  person  injured  in  a  railroad  wreck 
was  removed  to  a  hospital  by  the  railroad  com- 
pany's agents  and  officers,  where  he  was  exam- 
ined and  treated  by  a  member  of  the  medical 
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Btaff  and  by  physidani  of  the  town  not  con- 
nected with  the  hospital,  who  ftssisted  in  at- 
tending those  injured  in  the  wreck  for  hnmane 
parposes,  information  acquired  b7  these  last- 
mi^ntioned  physicians  was  within  the  privilege 
of  Rev.  St  1909,  §  6362,  providing  that  a  phy- 
sician or  surgeon  shall  be  incompetent  to  tes- 
tify concerning  any  information  acquired  from 
any  patient  while  attending  him  in  a  profea- 
sional  capacity,  and  which  was  necessary  to 
enalile  him  to  prescribe  for  such  patient  as  a 
physician  or  to  do  any  act  for  him  as  a  sur- 

Jeon,  since  it  is  only  necessary  that  the  in- 
ormatioo  be  obtained  while  attending  a  patient 
in  a  professional  capacity,  £bat  excludmg  the 
necessity  for  any  express  or  Implied  contrac- 
tual relation,  and  including  all  casea  where 
from  the  nature  of  the  service  intended  or 
rendered  the  relation  of  phyndan  and  patient 
arises. 

[Ed.  Note.— For  other  cases,  see  TVltnessea, 
Cent.  Dig.  {  771;  Dec  Dig.  |  209.«1 

8.  Witnesses jf§  219*)— Pbivilkobd  Cokku- 

NZCATIONS— WaIVEB  OF  PBIVILEOS. 

A  person  Injured  in  a  railroad  wreck  was 
by  the  company's  officera  and  agents  removed 
to  a  hospitai,  where  he  was  examined  and 
treated  by  a  member  of  the  medical  staff  and 
two  physiclfljis  of  the  town  not  connected  with 
the  hospital,  who  assisted  in  attending  those 
injured  In  the  wreck  for  humane  purposes.  In 
an  action  for  personal  injuries  he  testified  fully 
as  to  the  examination  and  treatment  of  and  con- 
sultation with  the  member  of  the  medical  staff, 
and  permitted  the  member  of  the  medical  staff 
to  testify  folly  relative  thereto  for  defendant 
without  objection,  but  objected  to  the  deposi- 
tions of  the  two  ouier  physicians  who  were  pres- 
ent while  he  was  being  examined  and  treated 
and  were  consulted  with  toacbing  his  injuries  by 
the  member  of  the  medical  staff.  Held,  that  he 
waived  the  privilege  given  by  Rev.  St.  1909,  S 
6362,  which  provides  that  a  physidan  or  sur- 

{teoa  shall  be  incompetent  to  testify  ooDcem- 
□g  any  information  acgnired  while  attending  a 
patient  in  a  professional  capacity)  and  neces- 
sary to  enable  him  to  act  as  a  physician  or 
surgeon,  since  such  privilege  is  waived  where 
the  patient  by  Ms  own  voluntary  testimony,  by 
offering  as  a  witness  one  out  of  two  or  more  of 
his  own  physidans,  or  by  neglecting  to  object 
when  hie  physicians  are  offered  by  the  adverse 
side,  removes  the  statatory  veil  of  secrecy, 
and  hence  anch  depoaltlmia  were  improperly  ez- 
dnded. 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent.  Dig.  H  769.  781,  782;  Dec.  Dig.  I  219.*] 
Woodson,  J.,  dissenting  in  part. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Jesse  A.  McDonald,  Judge. 

Action  by  Samuel  Epstein  against  the 
Pennsylvania  Railroad  Company.  From  a 
Judgment  for  plaintlfi',  defendant  appealed  to 
the  Court  of  Appeals,  which  affirmed  the 
Jndffment  (143  Mo.  App.  135,  122  S.  W.  366) 
and  transferred  the  cause  to  the  Supreme 
Court   Reversed  and  remanded. 

This  Is  an  action  for  i>ersonal  injuries  al- 
leged by  the  plaintiff  to  have  been  Incurred 
by  bim  in  a  wreck  on  defendant's  railroad 
on  tlie  night  of  January  6,  1906.  The  case 
was  tried  In  the  drcult  court  of  the  dty  of 
St  Louis,  and  resulted  In  a  verdict  by  nine 
of  the  Jurors  in  favor  of  plaintiff,  assessing 
his  damages  at  the  sum  of  f4,000.  From  this 
verdict  and  the  Judgment  which  followed, 
defendant,  after  the  nsual  motions  for  a  new 


trial  and  in  arrest  of  Jndgmoit,  appealed 
to  the  St  Louis  Court  of  Appeals.  The  case 
was  heard  In  the  St  Louis  Court  of  Appeals 
at  the  October  term,  1909,  and  Judgmrait  ren- 
dered, and  an  opinion  filed  In  said  court 
on  the  2d  day  of  November,  1909,  afl9rming 
the  Judgment  of  the  court,  nisi,  in  all  tilings. 
See  143  Mo.  App.  135,  122  S.  W.  366.  But  as 
Judge  Reynolds,  presiding  Judge  of  said  St 
Louis  Court  of  Appeals,  deemed  the  condn- 
slons  reached  in  the  case  on  the  controlling 
points  involved  therein  to  be  in  conflict  with 
the  decisions  of  the  Kansas  City  Court  of 
Appeals  in  the  case  of  Webb  v.  Met  Street 
Ry.  Co.,  89  Mo.  App.  604,  and  the  case  of 
Higbflll  V.  Mo.  Pac.  Ry.  Co.,  93  Mo.  App. 
219,  the  case  was  transferred  to  this  court 
pursuant  to  section  6,  of  the  amendm«it  of 
1884  to  our  Constitution.  Tondilng  the  mat- 
ter of  our  Jurisdiction  to  entertain  it  and 
whether  the  case  Is  rightfully  here,  is  Btroh 
uously  questioned  by  the  respondent  This 
point  will  be  fully  considered  in  the  opinifA 
herein,  and  we  need  not  do  more  here  than 
to  give  It  bare  mention,  and  thus  preserve  it 
for  further  reference. 

The  only  qnestlon  raised  at  the  trial  was 
as  to  the  extent  of  the  Injuries  resulting  to 
plaintiff,  and  the  amount  of  compensation  he 
was  entitled  to  therefor.  The  Injuries  which 
plaintiff  claims  to  have  anCTered,  and  a  part 
of  the  resultant  damages  accruing,  are  thns 
set  forth  in  his  petition:  "That  his  person 
was  caught  and  became  pinioned  In  said 
wreckage  for  a  long  time.  That  thereby  bis 
ankle  was  sprained,  bis  knee  and  per- 
son, stomach  and  liver  were,  and  have  been, 
wounded,  crushed,  bruised,  cut  contused, 
both  eslern^lly  and  internally,  thereby  great- 
ly and  permanently  injuring  him.  Tbat  be 
was,  and  bas  been,  confined  to  his  bed  and 
house  by  reason  tbereof  for  a  long  time. 
That  by  reason  of  said  injuries  he  was,  and 
bas  been,  disabled  and  prevented  from  going 
to  New  York  City,  N.  1.,  for  the  purpose 
of  buying  supplies  and  goods  to  carry  on  the 
wholesale  dry  goods,  merchandise,  and  no- 
tions business,  in  which  he  was  engaged,  to 
his  great  loss  and  damage.  Tiiat  be  was^ 
has  been,  and  will  be  unable  to  give  bis 
ordinary  and  usual  tlm^  care,  and  diligence 
to  his  business.  Tbat  he  was,  has  been,  and 
will  be  prevented  from  work,  labor,  and 
service,  thereby  greatly  impairing  bis  earn- 
ing capacity.  That  lie  did,  bas  l>een,  and 
will  be  compelled  to  procure  medical  atten- 
tion, medicines,  nursing — ^norse  hire  and  ex- 
penses to  Lena  Epstein  for  18  days,  |100,  and 
round-trip  ftire.  $40,  for  nurse  from  Corry, 
Pa.,  to  St  Louis,  Ho.,  for  nurse;  and  costs 
for  physician's  att^tlons  to  Dr.  M.  Golland 
from  January  17  to  June  7,  1006,  124  calls, 
$3  each,  $372;  11  nigbt  calls,  flO  each,  $100; 
16  visits  at  office,  $2  eacb,  $32;  sorgical 
dressings,  $23;  and  boq;iital  expenses  at  Cor- 
ry,  Pa.,  $100— which  were,  now  are,  and  will 
continue  to  be  necessary  for  an  indefinite 


■For  other  cum  am  sams  toplo  and  section  NUMBER  in  Dm.  Die  *  Am.  Dig.  K«y-NOb  Berles  A  Bep'r  luinm 
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period.  That  by  reason  of  ench  great  In- 
juries and  tbe  horror  of  said  wreck  his 
nervous  system  was  caused  to  collapse,  and 
hla  sexual  powers  to  become  ImiMtent,  and 
he  has  been,  and  will  In  the  future  be,  by 
reason  of  said  Injuries  'and  nervous  shock, 
permanently  injured;  has  suffered,  and  will 
in  the  future  suffer,  great  mental  pain  and 
bodily  anguish." 

The  wretdE  In  question  occurred  about  10 
miles  from  the  town  of  Cori^,  Pa.,  and  was 
one  of  the  sort  which  usually  occurs  when  a 
railroad  company  attempts  to  run  two  trains, 
going  bi  opposite  directions,  at  the  same  time, 
on  the  same  tracks  at  the  same  point  A  col- 
lision occurred,  and  the  car  in  which  plalntlfir 
was  riding  was  demolished.  Plaintiff  was 
thrown  against  the  corner  of  the  seat  In  front 
of  him,  and  thence  to  the  floor ;  the  sides  of 
the  coach  were  buckled  or  bent  in,  and  the 
flooring  of  the  car  wu  also  buckled  and 
bent  upward;  the  seats  and  cushions  were 
torn  loose;  two  other  passengers  were  hurl- 
ed down  and  on  top  of  plaintiff,  and  plain- 
tiff's legs  were  caught  and  pinioned  between 
the  floor  of  the  car,  as  buckled  or  bent  up- 
ward, and  the  bottom,  wooden  portions  of 
the  seat  He  was,  as  he  states,  "terribly 
trlghteaed,"  and  laboring  under  the  fear  that 
the  "coach  would  catch  on  Are  and  that  he 
would  be  burned  up."  It  was  necessary  In 
order  to  release  plaintiff  to  use  axes  and 
crowbars  in  cutting  and  prying  the  debris  off 
of  and  from  about  plaintiff.  The  immediate 
causes  of  the  Injuries  occurring  to  plaintiff, 
as  we  gather  them  from  his  testimony,  were 
the  pinioning  of  his  left  leg  under  the  seat 
as  stated  and  the  falling  of  another  passen- 
ger upon  his  body,  particularly  upon  his 
stomach. 

The  nature  of  the  injuries  received,  as 
plaintiff  details  them,  consisted  In  a  tearing 
away  of  the  flesh  from  the  ankle  and  bone 
of  his  left  leg,  and  in  some  sort  of  an  In- 
ternal Injury  to  his  stomach,  which  inju- 
ries, he  says.  In  addition  to  crippling  him 
and  rendering  him  lame,  and  confining  him 
to  his  house  and  keeping  him  away  from  his 
business  for  some  four  months,  have  resulted 
In  the  permanent  impairment  of  his  nervous 
system  and  in  rendering  him  sexually  impo- 
tent It  will  suffice  to  say,  however,  upon 
this  point,  that  there  was  a  sharp  conflict 
in  the  testimony  as  to  the  extent  of  plain- 
tiff's injuries.  In  fact,  as  stated  In  the  be- 
ginning, this  was  the  only  point  in  Issofc 
U  plaintiff  Is  to  be  believed,  the  Judgment 
in  his  favor  for  $4,000  was  none  too  much; 
If  ^defendant's  contentions  are  tme^  then 
plaintiff  Is  entitled  to  little  more  than  nomi- 
nal damages. 

Upon  the  trial,  touching  the  contention  of 
plaintiff  that  he  bad  been  by  his  Injuries 
and  by  the  shock  to  his  nervous  system,  and 
the  fright  engendered  tbereby,  rendered  sex- 
ually impotent,  the  following  questions  were 
asked  and  answered:  "Q.  Before  yon  were 
Injured  were  you  able  to  have  intercourae 


with  your  wife?  Mr.  Pattison:  I  object  to 
going  into  that  question  for  two  reasons: 
In  the  first  place.  It  either  requires  expert 
testimony  to  support  that  charge  of  the  pe- 
tition, or  else  there  must  be  testimony  of 
nonaccess.  I  say,  under  the  uniform,  un- 
broken current  of  decisions,  this  witness 
cannot  testify  as  to  nonaccess,  and  this  wlt- 
nesB  has  not  qualified  as  an  expert  I  ob" 
ject  to  the  question  as  Incompetent  (The 
objection  was  overruled,  to  which  ruling  of 
the  court  defendant,  by  counsel,  then  and 
there  duly  excited.)  A.  Tes,  sir.  Mr.  Bond: 
Since  your  Injury  have  you  been  able,  at  any 
time  to  have  Intercourse  with  your  wife? 
Mr.  Pattison:  I  object  to  the  question  on 
the  same  grounds.  (The  objection  was  over- 
ruled, to  which  ruling  of  the  court  defend- 
ant, by  counsel,  then  and  there  duly  except- 
ed.) A.  No,  air."  This  was  all  of  the  tes- 
timony having  any  direct  bearing  upon  the 
alleged  sexual  impotency  of  the  plaintiff. 

Plaintiff,  as  stated,  testified  upon  the  trial 
In  his  own  behalf,  and  detailed  fully  the 
treatment  given  him  and  the  consultations 
had  by  him  with  bis  physicians.  After  his 
release  from  the  wreck  he  was  taken  in 
charge  by  defendant's  agent  and  officers  and 
transferred  to  the  City  HoEQ)ltal  at  Corry, 
Pa.  There  he  was  placed  onder  the  care  of 
Dr.  Elston,  who  was  one  of  the  directors  of 
the  hospital,  and  a  member  of  the  medical 
staff  thereot  He  was  given  surgical  and 
medical  treatment  at  this  hoqtital  by  Dr. 
Klston,  and  conversations  between  plaintiff 
and  Blston  tondilng  plalntlfTs  condlttou 
were  had  while  the  treatment  and  examina- 
tion of  plaintiff's  Injuries  proceeded.  At 
these  consultations,  and  «iMi»Hi^g  Dr.  Elston 
In  his  examination  of  plaintiff  and  In  the 
treatment  of  plaintiff,  there  were  also  pres- 
ent a  Dr.  Phelps  and  a  Dr.  Christie,  neither 
of  whom  was  connected  with  the  hospital, 
but  both  of  whom  seem  to  have  been  pliy- 
sldans  and  surgeons  of  the  town  of  Corry, 
Pa.,  drawn  to  the  hospital  for  the  occasion, 
to  assist  for  humane  purposes  In  attending 
those  injured  in  the  wreck. 

As  to  what  occurred  between  the  plaintiff 
and  EUston  and  as  to  the  manner  in  which 
plaintiff  was  treated  surgically  and  medical- 
ly, as  to  the  consultations  had  between  plain- 
tiff and  Dr.  Elston,  and  as  to  the  nature  of 
the  examination  made  and  the  Injuries  found, 
the  below  excerpts  from  plaintiff's  testimony 
are  pertinent:  "I  was  laying  there  crying 
and  grunting,  and  In  about  half  an  hour 
there  came  another  doctor,  supposed  to  be  a 
doctor,  and  he  took  off  that  bandage  from 
that  first  doctor,  and  he  took  and  put  my  leg 
In  a  pasteboard,  heavy  pasteboard  up  above 
my  knee,  and  bandaged  it  around.  I  told 
that  doctor  that  my  stomach  injured  me. 
During  tlie  time  when  I  was  telling  him 
that  a  man  came  to  him  and  told  him  that 
a  certain  woman  was  injured,  and  he  was 
called  away.  Then  there  were  two  doctors 
came  after  that  and  I  heard  them  say  they 
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were  from  Warren,  Pa.  I  asked  them  to 
take  me  down  there,  becanse  that  would  be 
nearer  to  my  cousin's  bouse,  being  as  my 
cousin  was  living  In  Sheffield,  and  that  Is 
near  Warren.  They  told  me  that  any  one 
that  Is  not  injured  seriously  will  go  to  War- 
ren, if  they  can  walk  over  the  debris.  That 
is  what  the  doctors  said ;  and  any  one  badly 
injured  has  to  go  to  Corry  or  to  Eria  So 
tbey  took  me  to  Corry.  When  they  took  me 
to  Corry,  they  took  me  on  a  stretcher  In  an 
ambulance,  and  took  me  to  the  City  Hospi- 
tal. There  tbey  took  off  my  clothes,  and  the 
doctor  examined  my  leg,  and  I  told  him  then 
about  my  stomach,  and  he  says.  That  will 
be  attended  to.'  He  took  off  the  pasteboard 
from  that  leg  and  placed  It  in  a  different 
pasteboard,  some  kind  of  a  red  pasteboard 
that  looked  like  leather,  and  put  some  stuff 
on  my  leg  and  bandaged  it  around.  That 
was  done  the  first  night.  That  night  I  didn't 
sleep  a  wink.  The  nurse  placed  some  hot 
wat«:  bags  on  my  stomach  and  gave  me  some 
medicine  for  my  stomach  during  the  night 
That  night  she  came  around  about  every  15 
or  20  minutes.  I  was  restless  the  whole 
night  The  next  morning  from  laying  there 
I  bad  my  back  rubbed  with  some  bind  of 
medicine,  and  they  brought  my  breakfast 
I  couldn't  eat  anything;  I  didn't  eat  any 
breakfast  at  alL  I  asked  if  she  had  any 
milk,  to  give  me  some  coffee,  and  she  got  me 
some  hot  milk  to  drink.  About  10  o'clock 
tliis  doctor  came,  Dr.  Elston,  and  he  had  the 
nurse  holding  my  1^  up  and  he  took  off  the 
bandages  and  put  some  other  salve  on  it,  and 
bandaged  it  over  the  leg.  He  told  the  nurse 
to  give  me  some  tablets  for  my  stomach, 
which  she  did.  This  was  repeated  every 
three  hours,  and  other  medicine  was  repeat- 
ed every  hour.  My  condition  there  was: 
My  leg  was  hurting  me;  my  stomach  waa 
hurting  me ;  my  mind  was  hurting  me,  pain- 
ed me  terribly.  I  thought  I  am  going  to 
liave  my  leg  ti^en  off,  and  I  asked  the  doctor 
at  that  time,  and  he  says:  'I  don't  think  that 
win  have  to  be  amputated.  It  will  take  a 
long  time  before  It  will  heal  up.  It  is  worse 
than  a  break.  Mashing  the  flesh  away  from 
the  bone  is  worse  than  a  break.'  Dr.  El- 
ston  said  that  He  saw  the  injury  to  my 
knee.  He  had  to  bandage  it  up,  you  know, 
the  whole  time.  I  left  the  hospital  at  Corry 
because  I  waa  not  treated  right  there.  The 
nurse  did  not  tend  to  me  right  at  night  I 
rang  for  the  nurse  for  three  hoars,  and  I 
couldn't  get  her  up.  She  was  downstairs. 
There  is  only  one  nurse  at  night  for  three 
floors.  And  this  Dr.  E^ton  didn't  come  for 
two  daya  He  was  not  there  to  tend  to  my 
leg  and  my  stomach,  and  I  saw  I  was  not 
treated  right  bo  I  thought  the  best  thing  for 
me  was  to  come  home  and  have  my  own 
Iihysldan  to  tend  me  right  That  was  a 
public  hospital,  City  Hospital,  in  Corry,  Pa. 
I  paid  there  $10  a  day.  I  was  sick  all  the 
time,  the  whole  time  I  was  on  the  car  coming 
home,  bat  I  need  medidne  Dr.  Clston  gave 


me  and  another  bottle  of  medidne.  I  went 
down  to  the  car  on  crutches,  and  my  cousin, 
Ike  Epstein,  was  leading  me  on  one  side. 
When  I  got  to  the  car  two  brakemen  took 
me  np,  and  my  cousin  standing  behind  me, 
and  tbey  lifted  me  up  and  took  me  up  by  the 
arms  In  the  car.  I  had  a  through  car  to  Cin- 
cinnati. I  had  a  cushion  under  my  leg  lift- 
ing It  up,  because  I  couldn't  hold  It  down 
all  the  way  to  Cincinnati.  When  I  came  to 
Cincinnati,  they  took  me  down  on  the 
platform,  and  I  could  not  walk;  I  could 
not  have  my  leg  down.  A  man  carried  me 
from  the  train  to  the  ambulance,  carried  me 
on  his  shoulder,  and  Mrs.  Lena  Epstein  car- 
ried the  crutches  for  me.  In  the  ambo- 
lance  I  had  the  crutdies  laid  along  h^e  so 
that  my  1^  shoold  not  move.  I  had  my  leg 
in  that  position  all  the  time.  When  I  got 
down  there  the  driver  took  me  off  and  I 
was  placed  in  a  day  coach  to  St  Louis." 

In  the  cross-examination  of  plaintiff,  touch- 
ing these  same  matters  and  occurrences,  he 
testified  as  follows:  "I  got  to  the  Oorry 
hospital  about  9  o'clock  in  the  morning. 
They  dressed  me  and  Dr.  Elston  examined 
my  leg,  and  then  I  told  him  that  my  stomadi 
was  hurt,  and  he  gave  some  instructions  to 
the  nurse  what  to  do.  I  couldn't  hear  what 
the  instructions  were.  Dr.  Elston  gave  them. 
I  told  him  I  got  hurt  in  my  stomach.  He 
didn't  examine  my  stomach.  I  was  stripped 
in  bed,  but  they  only  looked  at  my  1^.  Thm 
were  other  doctors  there  besides  Dr.  Elston. 
At  that  time  I  didn't  know  their  names,  but 
I  learned  next  day  that  one  of  them  was 
Dr.  Phelps.  I  don't  know  the  name  of  tlie 
other  one.  He  was  standing  right  there  by 
Dr.  EJlstoa  There  was  a  nurse  there.  I 
couldn't  tell  you  what  nurse  it  was.  Bflas 
Falconer  was  there.  I  believe  they  were  all 
standing  around  my  cot  and  looking  at  me. 
I  was  in  the  hospital  10  days;  not  all  the 
time  In  bed.  I  was  continually  in  bed  about 
S  days.  I  had  to  lay  until  the  doctor  came 
and  dressed  my  leg  and  give  me  some  medi- 
cine. After  the  third  day  I  got  around  in  a 
wheeled  chair  and  walked  on  cratches  when 
I  had  to  go  out  when  I  went  to  the  closet 
I  didn't  get  oat  of  that  bed  until  the  third 
day;  of  that  I  am  positive.  Dr.  EHston 
bandaged  my  leg  In  the  bed  for  3  daya  I 
didn't  consider  I  got  good  treatment  there 
at  the  hospital.  I  would  call  for  the  nurse 
at  nigbta  It  pained  me  considerable,  my 
stomach,  and  I  had  to  have  my  leg  moved. 
I  couldn't  hold  it ;  I  had  to  have  pillows  un- 
der my  leg,  and  the  pillows  would  move 
down,  and  it  wasn't  high  enough,  and  I  had 
to  have  some  more  pillows,  and  I  rang  for 
the  nurse  about  three  hours,  and  couldn't 
get  her  up,  for  one  reason." 

Upon  the  trial  Dr.  Elston  testified  for  de 
fendant  fully,  as  to  the  consultations,  ex- 
aminations, and  treatment  and  all  matters 
In  detail,  had  by  the  witness,  Blston,  with 
plaintiff  at  the  ho^tal.  To  the  offering  of 
this  testimony  plaintiff  made  no  objection. 
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bat  permitted  Dr.  Mstm  to  testt^,  without 
ralsfog  any  qtieation  of  statutory  privUege, 
as  to  the  competency  of  said  Blston.  De- 
fendant upon  the  trial  offered  the  d^jiosltlcHiB 
of  Dr.  Phelps  and  Dr.  Gbilstl^  twth  of 
whom,  as  stated,  were  present  while  plain- 
tiff was  being  examined  and  treated,  and 
consulted  with  touching  his  injuries  by  Dr. 
Elston.  Present,  also  at  this  examination 
and  treatment,  at  lesst  during  a  part  of  the 
time  thereof,  was  the  nurse,  a  Mlse  Falconer, 
who  also  testified  in  the  case  for  defendant, 
without  objection  on  the  part  of  the  plain- 
tiff. When  the  depositions  of  Drs.  Phelps 
and  Christie  were  offered  by  defendant,  the 
plaintiff  objected,  upon  the  ground  that  their 
testimony  was  Incompetent,  because  they 
were  the  physicians  of  plaintiff,  and  that 
their  communications  with  plaintiff  and  their 
treatment  of  him,  and  the  communications 
with  plaintiff  by  Dr.  Elston,  and  the  details 
of  the  nature  of  his  injuries  and  of  their 
examination  and  treatment  of  plaintiff  by 
said  Elston,  in  the  presence  of  these  witness- 
es, were  privileged.  The  court  sustained  this 
objection,  and  defmdant  duly  saved  ita  ex- 
ceptions. 

The  full  text  of  the  depoaltlonB  of  both  Dr. 
Fbelps  and  Dr.  Christie  is  preserved  in  the 
record  in  this  case,  and  the  rejection  of  these 
depositions  under  the  facts  here  form  the 
chief  contention  of  appellant.  Other  facts, 
If  they  shall  become  necessary,  will  be  set 
out  in  the  opinion. 

Everett  W.  Pattlson,  of  St  Louis,  for  ap- 
pellant Jesse  A,  Wolfort  and  &  P.  Bond, 
both  ot  St  Lonla,  for  lespondeDt 

TARIS,  J.  <Mter  stating  the  fftcts  as 
above).  Upon  the  whole  case  three  points 
are  mooted,  one  by  the  respondent,  plaintiff 
tMlow,  and  the  other  two  by  the  appellant 
Hie  point  nrged  by  tin  reevondenl^  herein- 
after £or  eonvenlence  called  tlie  plaintiff; 
la  that  tUa  oonrt  Is  without  Jurisdiction  to 
hear  and  determine  this  case  for  the  reason 
that  n^tm  the  law  and  the  facts  here  the 
Instant  case  Is  not  in  conflict  with  either  the 
case  of  HighfUl  v.  Railroad,  supra,  or  Webt 
T.  Railroad,  supra;  ergo,  that  no  1^1  rea- 
atm  arises  for  tlw  transfer  of  fliia  case  to 
this  court,  and  that  respondent  Is  mtitled  to 
have  It  ronanded  to  the  Court  of  Anneals. 
The  points  urged  by  the  appellant  are:  (a) 
That  the  court,  nisi,  erred  in  refusing  to  per- 
mit defaidant  to  oflier  the  depodtlohs  of 
Phelps  and  Ghrlatie,  physicians  and  sur- 
geons, present  and  assisting  as  Ba<!h  Dr.  Els- 
ton in  the  tatter's  examination  of  plaintiff 
at  the  Iwspltal  at  Oorry,  Pa.;  and  <b)  that 
the  court  erred,  the  evidence  in  the  case 
considered.  In  giving  and  in  refusing  instruc- 
tions upcm  the  trial  on  the  question  of  the 
alleged  loss  by  plaintiff  of  his  sexual  powers. 
The  latter  pointy  it  may  be  here  said,  has  In 
the  concrete  case  many  satellitious  corolla- 
ries, all  of  which  are  cognate,  and  all  of 


which,  if  we  shall  in  the  end  reach  them, 
may  well  be  considered  together. 

We  must  needs,  Orst  take  heed  of  the 
point  made  by  plaintiff,  for  obviously  should 
this  point  of  Jurisdiction  be  found  well  taken, 
then  a  discussion  of  the  questions  raised  by 
defendant  will  be  unnecessary. 

[1]  1.  The  case  is  here  because  Judge  Rey- 
nolds, presiding  Judge  of  the  St.  Louis  Court 
of  Appeals,  who  wrote  the  opinion  In  the  lat- 
ter court,  used  this  language,  "Finding  no 
reversible  error,  we  think  the  Judgment 
should'  be  affirmed,  but  as  our  decision  on  the 
point  Indicated,  Is  In  conflict  with  that  of 
the  Honorable  the  Kansas  City  Court  of  Ap- 
peals in  the  two  cases  dted.  we  certify  the 
case  to  the  Supreme  Court,"  and  because 
the  St.  Louis  Court  of  Appeals  in  its  Judg- 
ment said  among  other  things,  "but  as  it  Is 
deemed  that  this  decision  is  in  conflict  with 
the  two  decisions  of  the  Kansas  City  Court 
of  Appeals  In  the  cases  of  Webb  v.  Met 
Street  Ry.  Co.,  88  Mo.  App.  604,  and  Hlghfil) 
V.  Mo.  Fac.  Ry.  Co.,  98  Mo.  App.  219,  the 
court  further  considers  and  adjudges  that 
this  cause  be  certified  to  the  Supreme  Court 
of  Missouri  for  determination.*' 

Section  6  of  the  amendment  of  1884  to  our 
Constitution  provides  thus:  "When  any  one 
of  said  Courts  of  Appeals  shall  in  any  caose 
or  proceeding  render  a  decision  which  any 
one  of  the  Judges  therdn  sitting  shall  deem 
contrary  to  any  prevlotis  dedslou  of  any  one 
of  said  Courts  of  Appeals  or  of  the  Supreme 
Court,  the  said  Court  of  Appeals  must,  of  its 
own  motion,  pending  the  same  term  and  not 
afterward,  certify  and  transfer  said  cause 
or  proceeding  and  the  original  transcript 
therein  to  the  Snprone  Court,  and  thereupon 
the  Supreme  Court  must  rehear  and  deter- 
mine said  cause  or  proceeding,  as  in  case  of 
Jurisdicticm  obtained  by  ordinary  appellate 
Iffocess;  and  the  last  previous  rulings  of  the 
Supreme  Court  on  any  questton  of  law  or 
equity  shall,  in  all  cases^  be  controUing  an- 
tbority  in  said  Conrts  of  Aiveals." 

Learned  counsel  for  plaintiff  urge  that  as 
a  matter  of  fact  there  Is  no  real  conflict  of 
opinion  between  the  views  expressed  by  the 
Court  of  .M>pealB  in  the  instant  case  and 
those  tadd  IB  the  Wefeb  and  Hlghflll  Cases, 
supra,  and  that  for  this  reason,  we  ought 
not  to  entertain  Jurisdiction.  Because,  say 
learned  counsel,  the  case  at  bar  was  affirmed 
"in  conformity  with  the  decisions  of  the 
Supreme  Court  In  the  cases  of  Hellor  v. 
RaUroad,  106  Mo.  4(»^  46a  461  [16  8.  W.  849. 
10  U  R.  A.  36],  and  Holloway  v.  Kansas 
City,  184  Uo.  19^  44  [82  S.  W.  89],  and  for  the 
further  reason  that  said  two  last-mentioned 
decisions  are  not  In  conflict  with  the  Kfl^f'^« 
City  Court  of  AiveulSt  as  announced  In  the 
cases  of  Webb  v.  Met  Street  Railway  Co., 
80  Mo.  App.  604,  and  BighflU  v.  Mo.  Paa 
Ry.  Co.,  93  Mo.  App.  219,  as  Interpreted  by 
the  same  Kansas  City  Court  of  Appeals  in 
the  case  of  Hartl^  v.  Calbreath,  127  Mo. 
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App.  6S9,  Sei  [106  S.  W.  570],  in  wblch  am 
Mellor  T.  Railroad,  supra,  la  dted  with  ap- 
proval  and  authority." 

In  the  view  which  we  take  of  the  duty  de- 
Tolrlng  upon  us  by  reason  of  the  plain  provi- 
aloDs  of  the  constttutioiial  amendment  qnotr 
«d,  we  do  not  think' It  makes  any  difference 
whether  there  Is  under  all  the  facts  a  real 
conflict  of  opinion  or  not  This  Is  a  ques- 
tion delegated  by  the  constitutional  amend- 
ment quoted  to  any  one  of  the  judges  of  any 
of  the  seTcral  Courts  of  Appeals,  snbject, 
It  Is  true,  to  the  Umltatlon  that  It  Is  the  duty 
of  the  several  Courts  of  Appeals  to  follow 
the  rulings  of  the  last  anthorltatlTe  utter- 
ance of  this  court  on  the  point  InToWed. 
Schafer  t.  Ry.,  144  Mo.  170,  48  S.  W.  1075; 
Houck  T.  Cape  Girardeau  Water  Works,  etc, 
Co.,  215  Mo.  475,  114  S.  W.  1098.  The  object 
of  this  section  of  the  amendment  Is  to  secure 
harmony  of  dedslon  as  among  the  several 
Courts  of  Appeals  with  each  other  and  with 
this  court-  Rodgers  v.  Insurance  Co.,  186 
Mo.  248,  86  S.  W.  869.  This  limitation  (if 
In  truth  it  is  any  limitation  of  the  predae 
point  under  discussion)  being  kept  In  mind 
and  applied,  if  the  facts  warrant,  it  is,  we 
think,  reasonably  certain  that  the  matter  of 
determining  whether  or  not  there  is  a  real 
conflict  is  not  left  with  this  court  even,  but 
remains  with  any  one  of  the  seTerai  Judges 
of  the  Courts  of  Appeals,  or  with  any  two, 
or  the  whole,  of  such  latter  court  Rodgers 
▼.  Ins.  Co.,  supra;  State  ex  rel.  t.  Bombauer, 
140  Mo.  121,  40  8.  W.  768.  In  the  case  of 
<31ark  r.  By.,  179  Mo.  66,  77  S.  W.  882,  the 
identleal  point  was  raised  on  a  motion  to  re- 
mand; that  Is,  it  was  urged  In  that  case 
"that  an  analysis  of  -the  cases  with  which 
the  dedaion  of  the  Court  of  Appeals  in  this 
case  was  deoned  *  *  *  to  conflict  shows 
that  no  such  conflict  exists." 

After  stating  0ie  point  of  contention, 
Marshall,  speaking  for  this  court,  In  the 
<Sark  OajBe,  anpra,  thns  continues:  "But  tbla 
moticm  must  be  oTermled  because  the  Juris- 
diction of  this  court  in  such  cases  does  not 
depend  upon  the  fltct  that  there  la  In  reality 
any  such  ecmflllct,  hot  depends  solely  nptm 
the  Uxt  that  one  of  the  Judges  of  the  Conrt 
of  Appeals  deemed  such  conflict  to  exist 
This  court  mi^  be  fully  satiafled  that  there 
la  no  sodi  conflict,  but  it  cannot  remand  the 
-cas^  becanse  the  Ccmstttatlon  makes  it  the 
duty  of  this  court  In  anCh  casea  to  rehear 
and  determine  the  cause  aa  in  ease  of  Juris- 
diction obtained  by  ordinary  appellate  pro- 
cess." In  the  more  recent  cose  of  State  t. 
Clhikenbeard.  232  Mo.  loc.  dt.  542,  134  S.  W. 
538,  Judge  Kennish  dtes  with  approval  the 
Clark  Case,  supra,  adding  that:  "It  is  not 
an  open  question  In  this  court  as  to  whether 
such  conflict  does  In  fact  exist,  but  this  court 
must  rehear  and  determine  the  same  *as  In 
the  case  of  Jurisdiction  obtained  by  ordinary 
appellate  process.' " 

We  must  conclude,  therefore^  that  we  have 


(Ha 

jurisdiction  to  hear  and  determine  0ila  case^ 
just  as  if,  in  all  respects,  it  had  come  vp  to 
us  by  appeal  from  the  nisi  prins  court  The 
point  is  ruled  against  respondent 

[2,  3]  2.  We  come,  therefore,  to  the  consid- 
eration of  the  point  (a)  urged  by  defendant: 
Did  the  trial  court  err  in  refosLog  to  admit 
the  depoeitious  of  the  witnesses  Dr.  Phelps 
and  Dr.  Christie?  Plaintiff  in  his  examina- 
tion in  chief  voluntarily  testified  as  to  the 
nature  of  his  injuries,  of  the  treatment  giv- 
en him,  of  the  examination  made  of  Mm,  of 
the  manner  of  bandaging  his  injuries,  and 
of  the  medidues  used  by  the  witness  Dr. 
Elston,  a  member  of  the  medical  staff  of 
Corry  Hospital,  who  professlonalty  attended 
plaintiff.  Plaintiff  also  detailed  conversa- 
tions had  by  plaintiff  with  said  Elston  dur* 
ing  such  attendance-^11  with  abundant  If 
not  full,  detalL  At  this  examination  made 
of  plaintiff  by  said  Elston  than  were  also 
present  said  Phelps  and  Christie,  both  of 
whom  are  physidans  and  surgeons  redding 
at  Corry,  Pa.,  but  neither  of  whom,  so  tu 
as  is  disclosed  by  the  record,  was  connected 
with  the  hospItaL  Dr.  Elston  testified  for 
defendant,  without  any  objection  being  In- 
terposed 1^  plaintiff,  touching  his  competen- 
cy as  a  witness.  He  related  In  detail  the  na- 
ture and  extent  of  the  injuries  from  which 
he  found  plaintiff  suffering,  the  treatment 
furnished  by  the  witness  as  a  physician  and 
surgeon  to  plaintiff,  the  manner  of  afltxlng 
bandages  to  plaintiff's  hurts,  as  well  aa 
conversations  had  with  plaintiff  as  to  the 
latter*8  condition.  Ndther  Dr.  Christie  nor 
Dr.  Phdps  was  present  in  person,  tmt  de> 
fendant  having  taken  their  depodtlons,  of- 
fered same  upon  the  trial.  To  the  offering 
of  said  d^posttioDs  plaintiff  interposed  the 
objection  that  the  witnesses  were  not  com- 
petent by  reason  of  the  statutory  privilege. 
This  objection  being  sustained,  defendant 
saved  ita  exceptions. 

No  point  la  made  tondilnc  whettiCT  Doe* 
tors  Christie  and  Phelps  fall  under  the 
facts  within  the  category  of  tboee  to  whom 
the  statutory  privilege  aivUes;  it  aeenis  to 
be  tadtly  conceded  by  appdlant  that  these 
physidans  were  within  the  rule.  Implied 
waiver  arising  from  the  fkcts  la  alone  re- 
lied upon.  Prom  the  language  of  our  atat- 
ute^  as  w^  aa  from  the  trend  of  dedadon, 
we  deem  It  lAaln  that  these  idiyddans  woe 
incompetent,  unless  from  the  facts  Implied 
waiver  may  be  deduced. 

We  append  the  applicable  clause  of  oar 
statute,  aa  Illustrating  this  view,  aa  well  as 
for  purposea  of  pertlneney  hereafter  In  thia 
dedslon  to  be  dfivel<vied:  "Sec.  0302,  The 
following  persons  shall  be  Incompetent  to 
testify  *  *  *  a  physician  or  surgeon, 
concerning  any  InformaUon  which  he  may 
have  acquired  from  any  patient  while  attoid- 
ing  him  In  a  professional  character,  and 
which  information  was  necessary  to  «wble 
him  to  prescribe  for  audi  patient  aa  a  phy- 
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Bleian.  or  do  any  act  for  him  as  a  snrgeoD." 
It  will  be  noted  that  there  Is  no  provlaion 
touching  waiver,  or  any  method  of  express 
waiver,  noted  In  this  statute.  Analyzing  this 
clause,  we  see  that  all  that  Is  required  Is 
that  the  Information  he  obtained  by  the  phy- 
sician while  attending  the  patient  In  a  pro- 
fessional capacity  <thU8  excluding  the  ne- 
cessity for  the  existence  of  an  express,  or 
even  Implied,  contractual  relation  for  hire, 
and  Including  all  cases  where  from  the  na- 
ture of  the  services  intended,  or  rendered, 
the  relation  of  physician  and  patient  arises). 
The  information  must  be  acquired  while  at- 
tending the  patient  in  a  professional  capaci- 
ty (thus  excluding  Information  obtained  by 
a  phyEdclan  upon  a  call  upon  his  patient  in 
a  nonprofessional  capacity,  e.  g.,  as  upon  a 
social  call,  or  a  call  upon  other  than  pro- 
fessional business).  And  the  Information  ob- 
tained In  tbm  o^Micltr  and  under  the  circum- 
stances above  set  forth  must  be  such  as  Is 
necessary  to  enable  the  i^siclan  to  pre- 
scribe (thus  exdudlng  and  rendering  compe- 
tent facts  dehors,  and  not  cognate  to,  the 
patient's  Injuries  and  diseases). 

The  Incompetency  of  a  physician  to  testify 
rests  soldy  In  statntwy  enactment  It  was 
unknown  at  common  law,  where  the  rule 
was,  whatever  silence  might  be  enjoined 
Qpon  the  physician  outside  of  a  court  of  law 
by  the  ethics  of  his  profesidon,  that  yet  with- 
in a  court  of  law  he  must  unbosom  himself 
of  an  facts  within  his  knowledge  touching 
the  matter  under  inquiry,  however  obtained, 
present  other  requisites  of  admisslMlltT. 

Not  all  of  the  states,  perhaps  a  bare  ma- 
jority only,  have  such  a  statute.  It  will  not 
avail  to  say  that  we  are  bound  to  a  hard  and 
fast  construction  of  our  statute— that  It  Is  to 
ns  an  Iron-bound  law  of  the  Medea  and  the 
Fenlana,  eternally  unchangeable— and  that 
we  cannot  by  amstmctlon  ingraft  upon  It  a 
alngle  abatement,  m  Jot  or  tittle,  by  invoking 
tiie  doctrine  of  waiver,  because,  forsootli, 
there  are  no  waivers  or  provisos  therMik  ex* 
pressly  written.  We  hav^  as  has  every  civ- 
lllaed  court  where  the  statute  exists,  al- 
ready Ingrafted  by  constroctlon  waivers  upon 
It;  which  are  now  ao  well  settled  as  not  to 
admit  of  qnestlaa  or  qnibUe;  e.  g.,  the  pa* 
tiait  may  waive  the  ptivilc«e  by  calling  fats 
^lysldan  as  a  witness;  the  Insured  may 
waive  Uie  tnivllege,  in  any  subsequoit  ac- 
tion, contract  in  die  policy  oi  insnranca 
Other  waiver%  not  so  vrtia  settled,  but  weU 
decided  and  resting  on  the  soundest  logic 
and  reasoning,  are:  (a)  That  If  a  physldan 
to  a  patient-party  In  an  action  be  called  in 
the  first  trial  by  the  adverse  side  and  be  al- 
lowed to  testify  without  objection,  then  such 
act  is  a  waiver  of  objection  In  any  subse- 
quent trial  (ElUott  v.  Eansaa  aty,  198  Mo. 
593,  96  S.  W.  1023.  6  L.  R.  A.  [N.  S.]  1082,  8 
Ann.  Cas.  663) ;  (b)  if  the  adverse  side  ex- 
amine the  physician  of  plaintiff  as  to  the 
fact  of  treatment,  cross-examination  by  pa- 
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tlent's  attorney  as  to  the  patient's  condition 
operates  as  a  waiver  <8ov.  Camp  W.  0-  W.  v. 
Grandon,  64  Neb.  39,  89  N.  W.  448) ;  (c)  by 
falling  to  object  to  the  question,  the  an- 
swer to  which  would  Involve  disclosures  of 
privileged  communication  between  the  physi- 
cian and  himself,  the  patient  waives  the 
privilege  (Johnson  v.  Johnson,  14  Wend.  [N. 
T.]  687 ;  Lincoln  v.  City  of  Detroit,  101  Mich. 
2^  69  N.  W.  617;  Lissak  v.  Crocker  Est  Co., 
119  Cal.  442,  61  Pac.  688;  Dentschmann  v. 
Third  Ave.  R.  Co.,  87  App.  Dlv.  503,  84  N. 
Y.  Snpp.  887),  and  it  has  been  said  that  it 
is  too  late  to  object  If  the  question  has  al- 
ready been  answered,  that  a  motion  to  strike 
out  the  answer  will  not  lie  (Brlesenmeister  v. 
Knights  of  Pythias,  81  Mich.  525,  45  N.  W. 
977);  and  (d)  by  himself  giving  in  evidence 
voluntarily  the  facts  and  nature  of  his  Ills 
and  the  communications  had  with  and  acts 
done  by  his  physician  in  treating  him,  the 
patient  waives  his  privilege  to  object  (Lane 
T.  Bolcourt,  128  Ind.  420,  27  N.  E.  1111,  25 
Am.  St  Be^  442).  Waiver,  urged  as  arising 
in  the  manner  and  upon  the  fiicts  last  stat- 
ed. Is  the  phase,  among  others;  most  nearly 
involved  in  tbls  case. 

"The  privil^^"  says  Wigmore,  "may  be 
waived,  like  all  other  privileges.  It  Is  as- 
tonishing to  find  that  this  question  could 
ever  have  been  regarded  as  debatable  NoQi< 
ing  but  a  confusion  of  fundamental  ideas 
could  met  create  any  doubt"  4  Wlpnore 
on  £v.  2388.  "The  right  of  waiving  a  priv- 
ilege most  be  as  broad  as  the  privilege  it- 
says  our  own  court  Blair  v.  Ball- 
road.  88  Mo.  334.  1  B.  W.  367;  Davenport 
V.  City  of  Hannibal.  108  Mo.  471.  18  S.  W. 
1122;  Thompson  v.  Idi.  99  Ha  100. 12  S.  W. 
BK^  17  Am.  St  B^  662;  Garrlngton  v.  St 
Louis,  8OMO.208.18.W.  240,  68Am.  Bep. 
10& 

It  would  seem,  in  reviewing  tbe  anUiori- 
tles,  that  mncSi  of  our  own  dUtotlty  la  har^ 
monizlng  holdings  has  arisen  from  our  ef- 
forts, and  the  ^orts  of  other  courts  as  well, 
to  follow  the  holdings  of  the  New  Tork 
courts,  which,  however,  touching  the  matter 
of  waiver,  are  "cabin'd,  cribb'd,  confined," 
by  their  statute  (section  880,  N.  Y.  Code  of 
Qv.  Proc),  whl<di  moTldei  that  the  privilege 
granted  to  physicians  of  not  testifying  shall 
apply  unless  its  provisions  "are  expressly 
waived  upon  the  trial  or  examination,  by  tbe 
person  confessing,  the  patient  or  the  client." 
We  conclude  then,  that  Indubitably  the  priv- 
ilege of  not  testifying  as  granted  to  a  phy- 
sician by  our  statute.  Is  a  privilege  inuring 
alone  to  the  patient  which  the  patient  may 
waive,  either  expres^  or  by  implication. 

In  the  concrete  case  at  bar  three  alleged 
facts  of  waiver  appear:  (a)  Dr.  Elston  was 
called  by  and  testifled  for  defendant  folly, 
and  in  all  Its  details,  to  his  conversations 
with  and  treatment  of  the  plaintiff  Epstein, 
without  any  objectioQ  by  the  said  jdaintltf; 
and  (b)  plaintiff  Bpstcdn,  tn  Us  own  testlmo- 
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ny  in  the  case,  testifying  for  himself  In  his 
examlnatioii  in  chief,  Toluntarlly  related,  ful- 
ly aud  in  detail,  his  coasultatlonB  'with,  com- 
mnnlcatlons  to,  and  examination  and  treat- 
ment by,  hla  said  phystdan  Elston ;  and  (c) 
plalntur  called  his  own  physician,  Golland, 
who  related  all  the  facts  of  hla  aliments  and 
detailed  Che  treatment  thereof.  As  we  have 
seen,  the  precise  point  In  this  case  Is:  Is  the 
testimony  of  Dr.  Christie  and  Dr.  Phelps, 
both  of  whom  were  also  present  and  assist- 
ing at  these  consultations,  communications, 
examination,  and  treatment,  competent, 
when  offered  by  defendant  over  plaintiff's  ob- 
jections? Objections  of  plaintiff,  nisi,  upon 
the  ground  of  this  statutory  prlviiege  were 
sustained.  The  Court  of  Appeals,  from 
which  this  case  comes  to  us,  agreed  with  the 
court,  nisi,  holding  exclusion  as  Incompetent 
not  to  be  error.  So,  then,  the  precise  ques- 
tion here  Is  (the  point  luTolved  having  been 
elucidated):  Was  the  testimony  of  C9iristle 
and  Phelps,  under  the  facts  and  the  law, 
competent?  If  it  was  so  competent,  such 
comftetency,  we  most  concede,  arises  upon 
waiver  by  plaintiff  In  some  wise  occurring 
from  what  he  said  and  did,  or  neglected  to 
say  or  do;  for  we  think  these  physicians, 
though  not  connected  with  the  hospital,  and 
Inferentlally  only  proffering  aid  In  a  great 
calamity  for  hunane  reasons,  were  yet  in 
the  shoes  of  those  prlTUeged  by  statnte,  ab- 
sent vralver. 

We  think  these  two  physidans  were  com- 
petent, and  that  the  court  b^w  erred  in 
holding  the  contrary.  Passing  over  tot  fu- 
ture discussion,  when  it  shall  come  np,  and 
not  deciding  the  first  ground  of  alleged  waiv- 
er, we  reach  this  conclusion  of  competency 
upon  the  ground:  (b)  Huit  since  plaintiff 
had  himself  voluntarily  gone  upon  the  stand, 
and  in  his  case  in  chief,  as  a  witness  for 
himseU,  laid  bare  for  lucre's  sake  all  of  the 
secrets  of  his  sickroom,  since  he  had  told 
and  retold  what  Dr.  Elston,  his  physician, 
said  to  him,  and  what  he  said  to  Elston, 
dnce  he  had  told  the  precise  nature  of  his 
alleged  hurts  as  he  said  Elston  found  them, 
and  since  he  had  also  voluntarily  related  the 
treatment  professionally  given  to  him  by  El- 
ston, he  waived  the  competency  of  other 
physicians,  also  there  present,  having  knowl- 
edge of  the  identical  facts.  The  sole  object 
of  the  trial  in  hand  was  to  reach  the  truth, 
and  the  whole  truth,  of  the  matter  under  in- 
quiry. Indeed,  this  has  been  said  either  in 
Jest  or  earnest,  in  cynicism  or  serlonsness, 
to  be  one  of  the  objects  for  whldi  courts  are 
instituted  among  men. 

In  the  case  at  bar  there  is  no  question  as 
to  actionable  negligence;  tfie  sole  point  of 
inqoirr  Is,  Bow  much  was  plalntUf  hurt,  and 
how  much  compensation  shall  be  paid  him 
for  his  hurts?  Tbia  point  and  this  adnds- 
alon  is  even  frankly  conceded  and  written 
by  defendant  into  its  brief,  for  defendant 
Bays:  "That  the  wreck  occurred,  and  that 
plalntur  was  on  tb«  wrecked  train,  the  ert 


deuce  places  beyond  dispute.  The  only  ques- 
tion raised  at  the  trial  was  as  to  the  extoit 
of  the  Injuries  resulting  to  plaintiff."  In 
such  case  it  behooved  plaintiff  not  to  hide 
his  Ills  and  injuries,  not  to  keep  secret  hla 
ailments  and  disorders,  not  to  close  the  doors 
of  his  sick  chamber,  as  by  statute  he  was 
privll^ed  to  do,  but  to  open  wide  all  these 
things  to  the  Jury  that  they  might  see  the 
truth,  and,  seeing,  act,  and,  acting,  do  him 
substantial  Justice.  He  could,  if  he  had 
chosen,  as  he  did  not,  himself  have  refused 
to  disclose  the  consultations  with  Dr.  El- 
ston, or  to  testify  as  to  the  treatment  given 
to  blm  by  this  physician.  He  did  not  see 
flt  so  to  protect  the  secrets  of  his  bedcham- 
ber, but,  on  the  contrary,  blazoned  them 
forth  before  a  Jury  in  an  open,  public  court- 
room (presumably  crowded),  hiding  nauglit 
and  "naught  extenuating,"  yet  when  Dr. 
Christie  and  Dr.  Phelps  are  offered  by  de- 
fendant to  testify  to  these  Identical  facts 
from  defendant's  point  of  view,  he  objects 
on  the  ground  of  his  statutory  privilege  that 
his  physicians  may  not  lay  bare  to  public 
gaze  the  secrets  of  his  ills,  being  those  sdf- 
same  secrets  which  he  had  In  nauseous  de- 
tail already  related  to  the  selfsame  public; 
and  which  he  had  caused  his  physician,  Got- 
land, also  to  relate. 

Apropos  of  this  identical  qnestlon.  Wig- 
more  says:  "Certainly  it  is  a  spectacle  fit 
to  increase  the  layman's  traditional  contempt 
for  the  chicanery  of  the  law  when  a  plain- 
tiff describes  at  length  to  the  Jury  in  a  crowd- 
ed courtroom  the  details  of  his  supposed 
aliment  and  then  neatly  suppresses  the  avail- 
able proof  of  his  falsities  by  winding  a  weap- 
on nominally  termed  a  privilege."  4  Wlff- 
more  on  EJv.  2889.  We  know  of  no  role  of 
reason  or  logic  warranting  a  rule  at  once  so 
Irrational  and  unphllosophlcaL  The  reason 
(that  of  keeping  secret  the  diseases  and 
Ills  of  plalntifC)  having  failed  by  his  own 
publication  of  all  these  facta,  should  not 
the  rule  fail  also?  This  reason  for  this 
rule  ought  not  to  be  lost  to  sight.  It 
bears  vitally  upon  the  logic  of  this  discus- 
sion, and  is  ably  stated  by  Judge  Miller  In 
Edington  v.  Ins.  Co.,  67  N.  T.  loc.  dt.  19i 
as  note :  "It  is  a  Just  and  useful  enactment. 
Introduced  to  give  protectlou  to  those  who 
were  in  charge  of  physiclaus  from  the  se- 
crets disclosed  to  enable  them  pn^erly  to 
prescribe  for  diseases  of  the  patient.  To 
open  the  door  to  the  disclosure  of  secrets  re- 
vealed on  the  sick  bed  or  when  consulting  a 
physician  would  destroy  confidence  between 
the  i^sldan  and  the  patient,  and  it  la  easy 
to  see  might  tend  very  much  to  prevent  the 
advantages  and  ben^ts  which  flow  from  this 
confidential  relationship."  We  have  labored 
to  show  that  we  cannot  and  that  we  have 
not  in  Judicial  constructiou  stock  to  the  baik 
of  the  ra^lldt  statute;  that  waivers  are  In- 
grafted upon  it  which  are  fixed  and  settled 
in  \he  law.  Were  not  such  acts  under  the 
facts  here  waivers?  For,  says  Wlgmore. 
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waiver  Is  to  be.  predicated,  not  only  when 
tbe  conduct  Indicates  a  plain  Intention  to 
abandon  the  privilege,  bnt  also  when  the  con- 
duct (though  not  evincing  that  intention) 
places  the  claimant  In  anch  a  position,  with 
reference  to  the  evidence,  that  It  would  be 
unfair  and  inconsistent  to  permit  the  reten- 
tion of  the  prlvU^e.  It  is  not  to  be  both  a 
sword  and  a  shield."  4  Wlgmore  on  Ev.  2388. 

Discussing  a  very  similar  question,  differ- 
ing from  the  point  in  the  case  at  bar  only 
In  this :  That  the  question  of  waiver,  which 
mi^t  be  urged  as  arising  from  the  permit- 
ting of  Dr.  Elston  to  testify  without  objec- 
tion, was  not  In  the  case,  Judge  Broaddus,  In 
Webb  V.  Met  Street  By.  Co.,  89  Mo,  App. 
loc.  cit  610,  said:  "In  the  case  at  bar  the 
plaintiff  testified  to  the  treatment  of  the  doc- 
tors named  (whose  testimony  was  offered  and 
excluded),  and  what  they  treated  her  for. 
I>id  she  by  so  doing  virtually  open  the  door 
of  the  sickroom  and  remove  the  shield  of  the 
statute  which  imposed  secrecy  upon  her  phy- 
sician? Was  it  right  to  permit  the  plalntii^' 
to  state  that  Dr.  Fricke  treated  her  for  leu- 
corrhea,  InferentlaUy  that  she  did  not  have 
falling  of  tbe  womb,  and  when  it  Is  proposed 
to  call  Dr.  Fricke  to  rebnt  the  Inference  that 
he  did  not  treat  her  for  leucorrhea,  but  for 
falling  of  the  womb,  to  allow  her  to  Invoke 
the  shield  of  the  statute?  It  was  deemed 
necessary  for  plaintiff  to  show  to  the  Jury 
that  she  did  not  have  falling  of  the  womb  or 
a  predisposition  to  miscarry  before  the  In- 
jury, and  for  that  purpose  she  was  permit- 
ted to  state  at  what  different  times,  prior 
thereto,  she  had  been  sick,  and  how  and  for 
what  disease  each  doctor  treated  her.  In 
other  words,  she  was  telling  what  the  doctors, 
in  effect,  said  was  the  matter  with  her,  and 
Inferentlally  what  was  not  She  had  the 
benefit  of  really  what  they  said  to  her,  as 
well  as  what  they  did  for  her,  as  she  under- 
stood them,  by  her  disclosures  to  the  court 
and  Jury.  She  voluntarily  lifted  the  veil  of 
secrecy  by  going  on  tbe  stand  and  testifying 
to  the  different  treatments  of  the  different 
doctors.  She  was  allowed  to  fortify  her  case 
In  this  way  by  the  sUent  testimony  of  those 
whose  acts  and  words  (Indirectly)  she  invok- 
ed, but  whose  mouths  she  closed  by  the 
shield  of  tbe  atatnta  If  such  be  the  law,  it 
can  be  made  destrnctlve  to  the  righto  of 
third  parties.  There  would  be  no  safety 
against  Its  erll  tendencies  In  the  hands  of 
unscmpnlous  persona  That  which  was  in- 
tended by  tbe  Legislature  to  hide,  as  with  a 
veil,  the  secret  and  sacred  confidences  of  the 
sickroom,  should  not  be  used  as  a  snare  for 
the  Judge  and  Jury.  There  was  a  want  of 
candor  and  fairness  In  such  a  course  that  at 
once  challenges  the  sense  of  Justice.  It  is  a 
game  of  hide  and  seek,  to  be  played  by  one 
aide  alone,  to  the  utter  helplessness  and  con- 
fusion of  the  other  Bld&  A  sense  of  Judi- 
cial responsibility  forbids  us  giving  our  con- 
sult to  a  rule  of  law  that,  on  Its  face,  Is  so  un- 
fair and  so  unjust  He  who  Invokes  the  stat- 


ute must  do  so  with  the  full  and  nnqualifled 
understanding  that  It  'is  a  shield  to  him  and 
not  a  sword  for  others;  that  Us  beneficent 
object  is  to  protect  him  In  his  rights,  and  not 
to  Impair  those  of  his  adversary.  We  hold 
that  the  physicians  whose  evidence  was  of- 
fered were  competent  witnesses  under  the 
facts.  But  we  do  not  hold  that  when  the 
patient  divulges  what  occurred  between  him- 
self and  a  certain  phystdan  who  treated  him 
for  disease  that  would  authorize  the  other 
side  to  call  another  physldan  who  might  have 
treated  him  at  another  and  different  time  for 
the  same  disease." 

Again,  In  tbe  case  of  Hlghfill  v.  Ho.  Pac. 
Ry.  Co.,  83  Mo.  App.  loc.  cit  223,  Judge 
Broaddus,  spealdng  for  the  Kansas  City 
Court  of  Appeals,  said :  "The  defendant  call- 
ed Dr.  Wood  as  a  witness.  •  •  •  It  is 
claimed  by  defendant  that  the  evidence  did 
not  show  that  he  was  the  plaintlCTs  physi- 
cian, and  he  was  therefore  a  competent  wit- 
ness. We  do  not  think  he  was  a  competent 
witness  for  the  reason  assigned,  but  under 
a  recent  decision  of  this  court  he  was.  We 
refer  to  Webb  t.  Railroad.  89  Mo.  App.  604, 
wherein  it  was  held  that,  as  the  plaintiff  has 
testified  as  to  her  treatment  by  certain  phy- 
sicians, and  detailed  the  manner  of  her  treat- 
ment, and  what  the  physicians  had  treated 
her  for,  they  became  competent  witnesses  by 
reason  of  the  fact  of  the  plaintiff  having 
thereby  removed  the  shield  of  the  statute. 
In  commenting  on  the  facte  the  court  held 
that  the  plaintiff  'was  allowed  to  fortify  her 
case  in  this  way  by  tbe  silent  testimony  of 
those  whose  acta  and  words  (indirectly)  she 
Invoked,  but  whose  mouths  she  closed  by 
the  shield  of  tbe  statute,'  and  the  facts  In 
this  case  are  somewhat  similar.  The  plain- 
tiff. In  order  to  fortify  his  case,  steted,  as 
we  have  seen,  that  Dr,  Wood  examined  him 
and  found  a  bruise  on  his  back,  in  other 
words,  told  him  there  was  a  bruise  on  his 
back.  This  was  no  insignificant  fact  going 
to  support  plaintiff's  claim  that  be  was  in- 
jured as  he  alleged,  and  In  so  testifying  he 
was  telling  the  Jury  what  his  physician  found 
Indicating  that  he  received  a  blow  on  the 
back  in  tbe  region  of  the  injury.  The  stat- 
ute was  enacted  to  hide,  as  with  a  veil,  the 
confidences  of  the  sickroom  from  all,  but 
when  tbe  party  comes  into  court  and  tells 
In  his  own  behalf  that  the  physician  stripped 
him  of  his  clothing  and  exposed  his  naked- 
ness, and  told  what  the  doctor  found  upon 
htm  and  where,  he  waived  the  secrecy  im- 
posed by  the  statute.  It  Is  true  he  does  not 
state  what  he  said  to  tbe  physician,  but  he 
tells  what  the  physician  said  to  him.  It  is 
reasonable  to  suppose  that  he  told  the  doc- 
tor bow  he  vras  Injured,  because  the  doctor 
caused  him  to  strip  himself  of  his  clothing, 
and  found  the  bruised  place  on  bis  body  in 
the  region  it  ought  to  have  hem  In  order  to 
correspond  with  plaintiff's  claim  of  where  he 
was  injured.  The  case  clearly  falls  within 
tbe  role  of  the  caae  dted." 
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The  case  of  UeUor  y-  ftj.,  lOS  Mo.  455,  16 
S.  W.  849.  10  U  R.  A.  86,  dted  by  appellant 
and  re-cited  by  respondent,  la  not  controlling 
authority  either  for  or  against  the  point  in 
issue  here.  It  is  tme  tliat  It  is  in  principle 
authority  against  the  view  of  waiver  arising 
from  permitting  Dr.  Elston  to  be  used  by  de- 
fendant as  a  witness  without  objection,  but 
it  does  not  deal  with  nor  decide  the  point 
vital  here  as  to  whether  a  waiver  arises 
from  the  conduct  of  plaintiff  In  volnntarlly 
detailing  the  consultations  with  and  treat- 
ment given  him  by  said  Elston.  Indeed,  the 
doctrine  of  the  right  of  defendant  to  contra- 
dict plaintiff's  testimony  arises  herein,  but 
is  not  discussed,  only  girm  mere  mention  as 
food  for  thought  In  the  Hellor  Case,  su- 
pra, the  point  raised,  dlscusBed,  and  decided 
was  that  plaintiff,  by  calling  as  a  witness 
one  Dr.  Olande,  who  had  lately  treated  his 
disorders,  did  not  waive  his  right  to  object 
to  the  testimony  of  one  Dr.  Scott,  who  had 
been  his  physician  treating  the  identical  sick- 
ness, before  he  employed  Olande. 

In  Holloway  v.  Kansas  City,  184  Uo.  loc 
dt  44.  82  a  W.  95,  Judge  Burgess,  in  dls- 
cnsdng  a  point  like  the  one  now  at  bar. 
used  this  language :  "That  the  plaintiff  could 
not  sever  her  privilege  and  waive  it  in  part 
and  retain  it  in  part  we  think  dear.  And  if 
she  waived  it  at  all,  then  it  ceased  to  exist 
That  she  did  so  waive  It  when  she  tesOfled 
that  Dr.  Van  Eman  examined  her,  though 
not  very  thoroughly,  and  asked  her  about  It, 
and  she  told  him,  and  he  examined  her  womb 
and  back,  seems  to  us  to  be  too  plain  for 
discussion,  but  such  waiver  should  be  re- 
Htricted  to  such  information  as  her  doctor 
acquired  from  her  while  attending  her  In  a 
professional  character,  and  whidi  informa- 
tion was  necessary  to  enable  him  to  prescribe 
for  her  as  a  physician,  or  to  do  some  act  for 
her  as  a  surgeon,  and  it  is  manifest  that  the 
conversation  between  plaintiff  and  Dr.  Van 
Eman  in  regard  to  the  contemplated  law- 
suit, or  plaintiff's  doctor  bill,  did  not  come 
within  the  provision  of  the  statute.**  It  will 
be  seen  that  the  point  fell  out  of  the  case, 
however,  for  Judge  Burgess  held  that  the 
testimony  rejected  was  not,  for  another  rea- 
son, prlvll^ed,  and  was  admissible  on  anoth- 
er ground.  Conceding  that  in  the  setting  of 
the  case  the  Question  is  obiter,  y^  the  rea- 
soning is  cogent  and  in  point 

Evoi  in  New  Tork,  wliere  from  the  neces- 
sity of  express  waiver  required  by  the  stat- 
ute of  that  state  we  have  seen  the  rule  most 
harshly  and  stringently  applied,  we  find  in 
the  case  of  Fox  v.  Union  Turnpike  Oo.,  59 
App.  Div.  368,  89  N.  T.  Supp.  561.  this  lan- 
guage: "When  a  patient  voluntarily  opens 
the  door  of  the  consultation  room  and  gives 
a  view  that  may  have  been  specially  ar- 
ranged for  the  purpose,  it  would  not  be  in 
accordance  with  the  spirit  of  the  statute 
or  In.  the  interest  of  truth  to  shut  the  door 
against  a  view  to  be  described  by  the  pliy- 
sidan,  but  in  this  case  the  door  to  the  con- 


sultation room  has  not  bem  opened  by  the 

plaintiff.*' 

In  10  Encyc^  of  EMdence^  147,  the  mis 
is  thus  stated:  "By  giving  in  evidoice  mat 
ters  communicated  between  his  physician  and 
himself,  a  person  waives  his  privilege  as  to 
the  matters  communicated.*'  As  authority 
for  this  general  rule,  which  Is  stated  In  the 
text  without  exception,  the  cases  of  Marx  v. 
Manhattan  By.  Co.,  50  Hon,  575.  10  N.  T. 
Sapp.  159.  and  Rauh  r.  Deutsche  Voein, 
29  App.  IHv.  48S,  51  N.  Y.  Supp.  980,  among 
others  already  mentioned  by  us,  are  dted 
and  relied  upon.  In  the  Marx  Case,  mpn. 
It  was  said:  "The  patient  may  keep  the  door 
of  the  consultation  room  closed,  bat  he  cannot 
be  permitted  to  open  it  so  far  as  to  give  an 
imperfect  ai^d  erroneous  view  of  what  took 
place,  and  th&i  dose  the  door  when  the  ac- 
tual facts  are  about  to  be  disclosed.  In  con- 
struing this  le^slatlon  we  must  consld^  ttie 
object  that  was  sought  to  be  attained,  viz., 
the  greatest  of  freedom  in  consultation  with 
a  physician.  The  reason  for  the  role  no 
longer  exists  wliere  the  patient  tiimsdf  pT» 
tends  to  give  the  drcnmstancea  of  the  priv- 
ileged int^vlew." 

In  the  case  of  Bauh  v.  Deutscher  Vweln, 
supra,  it  was  said:  "Did  the  plaintiff,  by  her 
testimony  detailing  the  (q>eratlons  that  were 
performed  upon  her  at  the  hospital  by  the 
idiyBldans,  the  treatment  she  then  lecdved, 
the  statement  of  the  physician  as  to  the  fact 
of  t^e  operation  and  as  to  the  advice  he  gave 
to  the  patient,  operate  as  a  waiver  of  her 
privll^e  to  exdude  the  testimony  of  the 
physician  who  performed  the  operation  and 
who  gave  the  advice?  T^e  waiver  of  the 
privilege  cannot  be  limited  to  a  particular 
purpose  or  a  ijartlcular  person,  and  if  the 
plaintiff,  by  so  testifying  on  h^  direct  ex- 
amination, waived  this  privilege,  then  it  was 
competent  for  the  physician  to  testify.  We 
think  It  dear  from  jwindpal  and  authority 
that  she  did.  •  •  •  If  these  physldans 
who  attended  her  at  the  hosirttal  cannot 
testify  as  to  what  happened  at  the  hosiHtal, 
as  to  the  operations  performed  and  the  trea^ 
ment  prescribed,  it  Is  dear  that  tbere  is  no 
one  ^e  that  can.  The  ctmdltlon  would  be 
that  the  plaintiff  could  testify  to  what  she 
pleased  as  to  the  treatmuit  she  received 
without  danger  of  contradiction.  If  this 
contention  of  the  idaintiff  Is  sustained,  the 
plaintiff  Is  entirely  safe  in  testifying  to  any- 
tlilng  that  it  pleased  her  to  aay  as  to  what 
happened  to  her  or  was  done  to  her  at  the 
hospital,  for  the  mouth  of  the  only  witness 
that  could  contradict  her  is  silenced  by  this 
section  of  the  Code  dted.  The  reasoning 
of  the  Court  of  Appeals  In  the  case  of  Uor- 
ris  V.  Railroad  Co..  supra  [148  N.  X.  88,  42 
N.  BL  410,  61  Am.  St  Rep.  676],  appllea 
with  full  force  to  this  contention.  •  •  • 
And  it  would  appear  to  be  equally  nnfftlr 
and  unreasonable  to  allow  a  plaintiff — the 
one  most  interested  In  the  recovery — to  tes- 
tify to  what  took  place  at  the  time  of  ths 
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examlBatloD  by  the  physicianB,  or  of  the 
operationB  that  were  performed  or  the  treat- 
ment received,  and  at  the  Bame  time  eojoln 
silence  opon  the  physician.  A  physician, 
when  called,  may  be  ,Baid  to  be,  under  or- 
dinary clrcumstancea,  a  disinterested  wit- 
nees.  His  professional  position  and  his  rep- 
utation would  of  themselves  be  a  pledge  for 
his  not  intentionally  violating  his  oath,  and 
generally  he  would  have  no  great  object  in 
making  a  false  statement  as  to  the  result 
of  his  inveatigatlona,  while  his  professional 
knowledge  would  enable  him  to  state  cor- 
rectly the  result  of  bis  investlgationa  and 
tbe  treatment  be  prescribed  or  the  operations 
he  i>erforined.  In  the  case,  however,  of  a 
plaintiff.  Irrespective  of  the  interest  that  he 
would  have  in  coloring  tlie  testimony  to 
suit  his  case,  his  la(^  of  professional  knowl- 
edge would  expose  him  to  mistakes  In  testi- 
fying, and  would  make  it  quite  possible, 
with  the  utmost  good  faith  on  the  part  of  the 
party  testifying,  that  the  testimony  would 
be  grossly  misleading.  It  must  be  apparent 
that  such  a  rule  would  work  the  greatest 
injustice,  and  would  expose  the  defendant 
to  danger  on  account  of  the  fact  that  the 
rule  would  prevent  him  from  examining 
into  the  truth  of  the  plalntlfTs  statements. 
The  question  was  presented  at  the  late  gen- 
eral term  in  this  department  in  the  case 
of  Qfarx  v.  Railway  Co..  66  Hun,  675,  10  N. 
Y.  Sapp.  169,  and  It  seems  to  me  that  the 
opinion  of  the  presiding  Justice  is  a  most 
satisfactory  solution  of  the  question.  The 
conclusion  there  stated  by  him  seems  to  me 
to  be  unassailable.  As  therein  said:  'It 
seems  to  us  clear  that,  having  thus  himself 
gone  into  the  privileged  domain  to  get  evi- 
dence on  his  own  behalf,  he  cannot  prevent 
the  defendant  from  assailing  such  evidence 
by  the  only  testimony  available  for  that 
purpose.* " 

Such  are  the  holdings  of  the  Mew  Tork 
courts,  which,  it  will  still  be  borne  In  mind, 
are  working  up  hill  against  a  statute  which 
requires  an  express,  and  not  an  implied, 
waiver  of  this  privilege. 

In  Indiana  it  was  held  that  testimony 
by  plaintiff  himself,  of  his  wife,  and  his 
wife's  mother  as  to  all  that  was  done  by 
defmdant  in  the  act  of  alleged  malpractice 
In  performing  a  surgical  operation,  con- 
stituted a  waiver  as  to  the  competency  of 
another  physician  who  was  also  present 
Lane  v.  Bolcourt,  128  lud.  420,  27  X.  B.  1111, 
25  Am.  8t  Rep.  442. 

In  the  case  of  Smart  v.  Kansas  C3ty,  208 
Mo.  162,  105  S.  W.  700,  14  L.  R.  A.  (N.  8.) 
56S,  123  Am.  St  Rep.  415,  13  Ann.  Cas.  932. 
a  question  aimilar  in  principle  to  the  one  In- 
volved in  the  case  at  bar  was  discussed  at 
much  length  and  with  great  learning.  But 
while  the  principle  involved  In  the  Smart 
Oase,  supra,  la  almost  on  all  fours  with  the 
one  here  present  in  the  instant  case,  that 
case,  upon  the  facts,  Is  clearly  distinguish- 
able In  the  Smart  Caae  the  point  urged  aa 


a  walv»  of  the  privilege  un&ex  discussion 
was  that  plaintiff  had  waived  It  by  the  mere 
fact  of  bringing  the  action,  whldi  action  was 
one  for  damages  for  the  identical  Injuriea 
for  which  plaintiff  had  been  treated.  In  the 
^art  Case,  as  similarly  in  the  case  at  bar. 
Dr.  Ooffin,  who  performed  at  the  Olty  Ho»- 
pital  an  amputation  of  plalntlfTs  leg,  was 
called  by  and  testified  for  defendant  without 
<^]ectl<ni,  precisely  as  are  the  facts  in  the 
case  at  bar.  Drs.  Lane  and  Stanley,  assist- 
ants in  the  hosi^tal,  were  present  and  aided 
Dr.  Ooffin  In  performing  the  operation  afore- 
said. On  the  trial  the  testimony  of  Drs.  Lane 
and  Stanley,  when  offered  by  defendant  was 
objected  to  by  plaintiff  on  the  ground  of  privi- 
lege, and  the  objection  sustained.  Held,  prop- 
erly excluded.  So  fftr  the  facts  In  the  Smart 
Oase  and  this  one  are  precisely  the  same.  But 
it  will  t>e  noted  upon  an  examination  of 
the  Smart  Case  that  plaintiff  did  not  herself 
as  In  the  case  at  bar.  undertake  to  fully  re- 
late the  facts  whldi  transpired  at  the  time 
of  the  operation ;  nor  did  she  relate  the  con- 
versations and  consultations  had  between 
her  and  Dr.  Coffin  in  the  presence  of  Stanley 
and  Lane;  nor  did  she  relate  the  condition 
of  her  injuries  and  the  manner  of  the  treat- 
ment thereof,  as  was  done  in  the  case  at 
bar.  Upon  these  facts,  and  upon  these  alone, 
can  we  distinguish  the  facts  in  the  two 
cases.  Since,  however,  we  have  in  this  opin- 
ion heretofore  discussed  the  question  of 
waiver  arising  from  the  act  of  the  plaintiff 
hlms^  voluntarily  fully  laying  bare  the 
secrets  of  his  sick  chamber,  and  since  we 
have  not  discussed  the  question  of  waiver 
arising  mwely  tfom  the  institution  of  an  ac- 
tion, we  are  able  to  draw  a  clear  line  of 
donareation  betweoi  the  cases  upon  the 
facts ;  but  the  principle  is  prectseiy  the  same. 
In  our  view  wb«ievw  these  consultations 
and  thaae  secrets  of  the  sick  chambw  are 
publicly  upon  the  trial  h^d  up  to  view  by 
the  plaintiff  himself,  by  hla  own  voluntary 
testimony  (as  In  the  instant  case),  or  by  his 
offering  one,  out  of  two  or  more  of  hla  own 
physicians,  or  by  his  fiillure  and  neglect  to 
interpose  a  timely  objection  whm  his  phy- 
sicians are  offered  by  the  adverse  side,  then 
the  bar  to  the  privilege  no  longer  exists. 
Johnson  v.  Johnson,  supra;  Lincoln  v.  City 
of  Detroit  supra;  Uasak  r.  Crocker  Est 
Co.,  supra ;  Deutschmann  v.  T^lrd  Ave. 
Ry.  Co.,  supra;  Briesenmeister  v.  K.  of  P., 
supra ;  Hoyt  v.  Hoyt  112  N.  T.  493,  20  N. 
B.  402;  In  re  Benson  (Co.  Ct)  16  N.  Y.  Supp. 
111.  The  reason  for  the  rule  has  tbns  utter- 
ly  failed,  why  abonld  the  mle^  thai,  not  al- 
so faU? 

The  question  of  waiver  thus  ari^ng — 
that  is,  as  we  bold  it  arose  in  the  instant 
case— did  arise  In  the  Smart  Case,  when  the 
latter  case  was  considered  In  the  Kansas 
City  Court  of  Appeals,  on  the  first  appeal 
thereof,  but  the  point  fell  out  of  the  case 
u[>on  the  facts  apparently,  and  not  upon  the 
law.  This  we  gather  from  the  language  of 
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the  leaned  Judge,  BUeon,  who  wrote  that 
otdnlra:  "Defendant  called  another  of  plaln- 
tUTfl  phyflldaiia  and  asked  him  what  was 
the  condition  of  plaintiff's  knee  as  he  found 
it  after  flie  taiSL  The  question  was  not  al- 
lowed hy  the  court  Defendant  bases  its 
claim  to  this  evidence  on  the  ground  that 
plaintiff  had  tratlfled  to  what  the  physician 
had  stated  to  her  was  the  condition  of  the 
knee,  and  thereby  had  estopped  herself  from 
claiming  the  privilege  of  the  statute  under 
the  case  of  Webb  v.  Railroad,  89  Mo.  App. 
601.  But  the  difficulty  with  defendant's  posi- 
tion Is  that  what  plaintiff  said  as  to  the 
statement  of  the  phystdan  was  not  in  an- 
swer to  a  question.  Her  statement  was  ob- 
jected to  by  defendant,  and  the  answer  was 
disclaimed  by  plaintiff's  attorney  by  telling 
her  that  'what  the  doctor  said  was  not  good 
evidence.'  Defendant's  counsel  seemed  then 
to  be  satisfied,  as  nothing  farther  was  said 
by  him  and  no  ruling  asked  of  the  court" 
Smart  v.  Kansas  City,  91  Mo.  App.  586. 

From  the  statement  of  the  facts  contained 
In  the  Smart  Case  when  it  was  considered 
here,  we  also  gather  that  the  facts  upon 
which  to  bottom  this  rule  of  law  were  still 
lacking.  Though,  as  stated,  upon  the  facts, 
and  not  In  principle,  we  may  distinguish  this 
caae  tram  the  Smart  Case,  supra,  yet  in  the 
lll^t  of  reason  and  logic  and  Justice  we  can 
see  no  excuse  for  the  continued  existence  of 
a  rule  which  allows  a  patient-party  to  [>lck 
and  choose  one  out  of  many  of  his  physicians, 
and  to  bar  bj  his  privilege  ottiers  who  know, 
and  may,  perChanoe,  tdl,  the  trath,  a  rule 
the  reason  hack  of  whidi  in  the  setting  and 
in  the  point  dLscnsaed  has  nfterly  Colled,  and 
a  rule  which  In  its  apiOlcation  to  ttie  con- 
crete case  snbewrea  no  naeCnl  purpose,  and 
mayhap  la  bat  a  bludgeon  to  beat  down 
tmCh.  'Sh6  utter  vice  of  it  la  well  stated  by 
Judge  Lamm  in  his  separate  t^dnion  In  the 
Smart  Case,  supra :  "I  am,  turthermori^  of 
the  oididon  that  whai  Miss  Smart  tendered 
to  the  Jury  the  issue  aa  to  the  eondltlon  of 
her  knee,  both  before  and  after  the  injury 
(which  die  did),  and  when  she  withdrew 
the  veil  of  profnsional  secrecy  by  introduc- 
ing as  a  witness  one  out  of  a  number  of 
^lyaldans  who  had  examined  her  knee,  and 
by  bis  testimony  made  piri)Uc  the  result  of 
hla  Inrestlgatlon  aa  to  its  condition,  she 
waived  her  privilege  of  privacy  and  confi- 
dence as  to  any  of  her  other  physldans  in 
relation  to  the  same  subject-mattw.  A  liU- 
gant  should  not  be .  allowed  to  pick  and 
choose  in  binding  and  loosing— 4ie  may  bind 
or  be  may  loose.  If  he  binds,  well  and  good ; 
but  if  be  looses  as  to  one  of  his  phyaldans, 
the  seal  of  secrecy  is  gone;  the  spell  of  its 
charm  is  broken  as  to  all.  May  one  cry, 
'Secrecy!  secrecy!  professional  confidence!' 
when  there  Is  no  secrecy  and  no  professional 
confidence?  As  well  cry,  'Peace!  peace!  when 
there  Is  no  peace.'  Jeremiah  vl,  14,  q.  v.  To 
hold  ao  leaves  a  travesty  on  Justice  at  the 


whimsical  bedL  and  call  of  a  litigant  He 
may  choose  a  serviceable  and  m^ow  one  out 
of  a  number  of  phyddans  to  t&atai  liability 
upon  the  defendant,  and  then,  presto!  diange! 
exclude  the  testimony  of  those  not  so  md- 
low  and  serviceable,  to  whom  he  lias  volun- 
tarily given  the  same  Information  and  the 
same  means  of  getting  at  a  conclusion  on 
the  matter  already  uncovered  by  profession- 
al testimony  to  the  Jnry.  There  is  no  reason 
In  such  condition  of  things,  and  where  rea- 
son ends  the  law  ends.  The  right  to  secrecy 
in  confidential  and  professional  matters  may 
be  likened  onto  salt  But  what  if  the  salt 
has  lost  its  savour,  wherewith  may  anght  be 
salted?  To  my  mind  the  time  has  come  for 
us  to  take  a  atep  in  advance  and  to  constme 
the  statute  to  mean  that  when  a  litigant 
breaks  the  seal  of  professional  confidence  aod 
secrecy  and  waives  it  as  to  A.,  then  by  the 
same  token  It  is  broken  and  waived  as  to  B., 
C,  and  D.  who  bore  the  same  rdation  to 
Mm  as  did  A." 

Bench  and  bar  almost  universally  con- 
cede that  there  Is  no  branch  of  onr  Juris- 
prudence in  which  there  exists  more  glaring 
defects  and  discrepancies,  and  In  which  ttiere 
Is  a  more  crying  need  of  reform,  than  exists 
in  our  present  strict  and  antlauated  rules  of 
evidence.  All  concede,  bench,  bar,  and  lay- 
men, that  the  attempted  application  of  our 
strict,  crabbed,  century-old  rules  of  evidence 
in  many  cases  to  our  present-day  conditions 
of  advanced  thought  science,  and  Invention 
is  a  laughable  anachronism,  on  a  parity  with 
the  ^hteenth  century  blood-letting  of  an 
aneemic  and  denial  of  water  to  the  fevered. 
All  concede  that  it  is  h^h  time  to  lop  off 
some  of  the  brandies,  wbidi  died  of  old  age 
a  century  ago,  and  to  let  In  the  light  by 
which  Justice  may  be  seen  and  done.  All 
concede  that  the  application  of  these  out- 
grown rules  cause  daily  mlscarrlagee  of  Jus- 
tice^  yet  withal  we  hitch  ourselves  fast  to 
stare  dedsis,  and  no  one  moves  toward  bet- 
terment The  way  to  reform  these  in  many 
cases  concededly  bad  roles  is  to  reform  tlwni, 
and  the  way  to  move  toward  better,  wiser, 
more  juat  and  more  logical  conditions  la  to 
strike,  heavy-handed,  such  antiquated  rules 
of  evidence  as  aUow  outrageous  InJnrticp  to 
be  perpetrated.  In  the  open  ll^t  of  plain 
reason  and  common  sense,  In  the  name  <mly 
of  stare  dedslsl 

We  hold  therefore  upon  this  point  tliat  the 
court  erred  in  refudng  to  permit  Dr.  COiris- 
tie's  and  Dr.  Phelp's  deposittons  to  be  offer- 
ed by  defendant  The  very  minor  point  rais- 
ed by  plaintiff  that  the  contents  of  Quae 
deposltioiia  were  not  made  known  to  the 
trial  court  in  a  sort  of  "offer  to  prov^  way, 
and  that  the  pdnt  Is  not  presored  pnverly, 
therefore,  we  pass  as  answering  itsdf.  For 
if  the  trial  court  was  not  advised  aa  to  irbat 
the  depositions  contained,  it  Is  difflcnlt  to 
see  how  he  could  have  held  them  Incompetent 
as  be  did.   Do  learned  counsel  urge  upon 
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us  that  the  court,  nisi,  ruled  blindly  In  this 
behalf?  We  think  the  evidence  of  these 
pbystdans  was  material,  and  its  exclusion 
bnrtfoL 

These  Tlewi  ratder  It  imiiecessary  to  dls- 
cuBB  the  other  potnt  raised;  1.  e.,  as  to 
whether  th«re  was  any,  or  snffld^t  proof  of 
the  Impotoicy  alleged  to  take  the  case  to 
the  jury.  On  this  vcint  we  need  not  now 
pass,  bat  as  the  case  Is  to  be  retried,  we 
may  In  passing  taggggt  tiiat  fbe  condition 
urged,  if  it  exists,  ontfit  to  be  capable  of 
proof  In  some  way  not  resting  in  ambiguous 
InCereoce  alone.  It  follows  that  for  the  et^ 
ror  noted,  the  case  most  be  reversed  and 
remanded,  and  It  la  so  ordered. 

Since,  howeva,  the  Tlews  expressed  In 
this  oplolon  by  FABI8,  J.,  In  wUch  all  ot 
this  diTlBlon  ocmcnr,  are,  in  principle,  in  con- 
flict with  the  views  eziNreeeed  by  a  majority 
of  the  ooiirt  in  bane  la  the  case  of  Smart 
T.  Kansas  aty,  208  Mo.  162,  106  S.  W.  m 
14  li.  B.  A.  dr.  8.)  66S,  12S  Am.  St  Bep.  416, 
18  Ann.  Gas.  962,  for  the  purpose  of  pre- 
renting  oottforitm  in  the  roles  of  erldenee  In 
the  trials  of  cases  In  this  state,  and  for  the 
pnrpoaa  of  aecnrlng  a  Angles  certain,  clear, 
and  antborltatlve  ntterance  of  the  whole 
court  on  the  points  InTolved,  we  are  ot  the 
opinion  that  this  case,  porsoaftt  to  the  au- 
thority oontsrred  on  tUs  dlvliiim  by  Oa 
Oonstltation,  should  be  transferred  to  banc; 
to  be  there  ruled  on  by  all  of  the  Brethren, 
whi^  is  accordingly  ordeand.  All  eoncnr. 

PER  GUBIAM.  The  foregoii^  opinion  of 
FABIS,  7.,  delivered  In  Division  No.  2,  re- 
versing the  Ju^ment  of  the  drcuit  court  and 
that  of  the  St  Lonls  Ck)urt  of  Appeals,  and 
remanding  the  case,  is  adopted  as  the  oidn- 
lon  of  the  court  in  banc.  BBOWK  and 
WALKER,  JJ.,  concur.  LAHM,  G.  J.,  con- 
curs In  separate  opinion  filed.  In  which 
GBAVES  and  BROWN,  JJ.,  concurrli^  Join. 
WOODSON,  J.,  dissents.  In  opinion  filed. 
BOND,  J.,  not  sitting. 

LAMM,  C.  J.  (concurring).  I  rote  to  con- 
car  in  the  opinion  of  my  learned  Brother 
FARIS.  It  but  applies  (not  half-heartedly, 
bat  with  modest  thoroughness)  the  doctr&ie 
of  "waiver"  to  the  precise  questions  really  In 
jndgm^t  Now,  waiver  is  a  doctrine  not 
new,  anxious,  or  unreasonable,  but  contra, 
a  favorite  and  familiar  doctrine  of  the  law, 
standing  the  supreme  test  of  reason,  experi- 
ence, and  common  sense.  (Instruments  which 
Impugn  or  maintain  all  theories.)  As  I  see  it 
the  rule  announced  does  not  come  to  destroy 
the  statute,  but  to  fulfill  the  statute  in  its 
voy  soul  and  sense;  that  Is,  Its  true  intend- 
ment and  meaning.  It  goes  without  saying 
that  waiver  should  not  be  applied  to  every 
case  mechanically  and  without  reference  to 
the  facts,  but  with  Just  discrimination  and 
In  view  of  the  facts  of  each  case.  So  used 
it  !■  cmiatantly  applied  in  eonrt  aa  a  moat 


wholesome  and  useful  device  In  reaching  a 
Just  end. 

While  some  of  the  language  of  the  opinion 
Is  a  little  broad  and  may  have  fallen  as  If 
dum  fervet  opus,  yet  such  general  language 
must  be  read  with  the  concrete  case  held  in 
Judgment  (State  ex.  rel.  v.  St  Louis,  241  Mo. 
loc  clt  238  et  seq..  145  S.  W.  801),  and,  so 
read,  it  does  not  mean  that  If  a  llti^nt  nses  a 
pbyiddan  as  a  witness,  thereby,  and  without 
more,  every  oUiw  physician  he  has  ever  had 
at  other  times,  places,  or  occasions  may  be 
thwet^  allowed  to  break  the  seal  of  profes- 
sional secrecy.  Nor  doos  It  mean  that,  a  liti- 
gant saying  or  doing  nothing  of  substance  to 
lift  the  statutory  vdl  of  secrecy  Imposed 
Qpon  sickroom  disclosnres  to  bis  idiysldan 
(arising  by  examinattwi,  conversation,  or 
ctmsaltatlim  {herct),  his  ph:^clan  may  be 
allowed  ftt  the  beA  and  call  of  the  adverse 
party  (and  wiOioat  leave  or  waiver  by  the 
patient  party)  to  himself  break  the  virgin 
seal  of  secrecy  or  Uft  its  veU.  If  the  privi- 
lege is  personal  to  the  party,  as  abtmdantly 
shown  by  cases  cited  by  my  Brother,  and  is 
thereby  held  in  the  hollow  of  his  hand,  why 
may  it  be  not  waived  by  act,  conduct  word, 
for  the  time,  place  or  occasion  in  band?  If 
once  waived,  most  the  waiver  not  be  held  to 
operate  to  an  extent  limited  only  1^  logic  and 
reastmt  I  think  so.  The  scandals  in  beating 
down  the  truth  arising  from  a  too  harsh  and 
literal  Interpretation  of  this  law  (if  unaided 
and  anrelleved  by  waiver)  every  one  of  us 
knows  by  experience  and  obswaUon  in  the 
courtroom. 

Green  v.  Terminal  R.  R,  Ass'n,  211  Mo.  18, 
100  S.  W.  716,  In  its  general  trend  and  phi- 
losophy seems  in  right  line  with  the  principal 
opinion.  It  was  there  held,  in  efTect  that 
while  the  statute  was  not  to  be  whittled  and 
frittered  away  by  reflnemeuts  on  one  hand, 
nether  was  It  to  be  used,  on  the  other,  as  a 
scarecrow  to  frighten  away  the  ascertain- 
ment of  the  truth  by  Investigation.  The 
following  excerpt  from  tliat  case  will  eluddate 
the  thought  in  mind,  to  wit:  "This  statute 
creates  a  privilege  unknown  to  the  common 
law.  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  88. 
In  that  particular  It  stands  on  a  different  foot 
than  a  similar  privilege  relating  to  an  at- 
torney and  dlent  As  shown  by  a  table  pre- 
pared by  Judge  Jacob  Klein  and  inserted  as 
a  note  to  Oartslde  v.  Insurance  Co!,  TO  Mo. 
loc  clt  452  [43  Am.  Rep.  765],  Such  statute 
was  first  enacted  In  New  York  In  1828,  and 
next  in  Missouri  In  1835 ;  the  Missouri  stat- 
ute being  substantially  a  copy  of  that  of  New 
York.  A  similar  statute  was  adopted  In 
Michigan  in  1846,  and  it  Is  not  without  sig- 
nificance that  this  court  has  levied  tribute 
time  and  again  on  adjudications  of  the  high- 
er courts  of  those  two  states  In  interpreting 
our  own  statute.  See,  for  example.  Gartstde 
V.  Ins.  Co.,  70  Mo.  loa  dt  451  [43  Am.  Rep. 
765];  OroU  v.  Tower,  85  Mo.  loc;  dt  264  et 
seq.  BS6  Am.  B^  868];  Thranpaon  t.  Iih, 
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99  Ma  174  et  seq.  [12  S.  W.  SIO.  17  Am.  St 
Rep.  BS2}.  Thougb  In  den^tlon  of  the  com- 
mon law,  courts  have  not  apidled  the  role  of 
strict  constmctltm  sometimes  applied  to 
statutes  of  that  cb&ncter.  To  the  contrary, 
the  right  doctrine  seems  to  be  that  the  policy 
of  the  statute  la  an  elevated  one.  It  was  In- 
tended to  Invite  confidence  between  patient 
and  phTsidsA  and  to  prevoit  a  breach  of 
su<!h  confidence,  and  shonld  be  so  omstrued 
aa  to  further  Its  life  and  purpooa  It  la  ob- 
Tloua  the  language  of  the  statute  Is  of  such 
sort  that  Its  Interpretation  and  aK>licatlon 
are  tronblesomew  Bnt,  because  the  task  la 
difficult  shall  It  be  made  easy  by  ignoring 
it,  or  fay  applying  the  statute  automatically 
to  every  oae  and  aU  information?  On  the 
one  band,  it  might  be  so  constroed  as  to 
frltttt  away  the  provisions  oft  the  law.  On 
the  other  liand,  it  might  be  so  literally  con- 
strued as  to  work  great  mischief  in  the  ad- 
ministration of  JusOca  1H»  ultimate  object 
of  every  Jndldai  inquiry  Is  to  get  at  the  truth. 
Therefore  no  role  of  law  standing  in  the 
way  (tf  getting  at  the  truth  should  be  loosely 
or  mechanically  applied.  The  application  ot 
such  law  must  be  with  discrimination,  so 
that  it  may  have  the  leglslattve  effect  intend* 
ed  for  it,  and  yet  the  Investigation  of  truth  be 
not  unnecessarily  thwarted." 

OBAVBS,  J.,  Joins  me  in  these  vlew^  aa 
does  BROWN,  J.,  as  weU. 

WOODSON,  J.  (dlss^tlng).  I  dissent  from 
the  opinion  written  In  this  case  by  my 
learned  Associate,  Judge  FARIS,  for  the  rea- 
sons to  be  preseitlj  stated. 

But,  before  stating  those  reasons.  It  may 
not  be  out  of  place  to  say  that  there  is  no 
question  raised  as  to  the  incompetency  of 
the  witnesses  Drs.  Phelps  and  CSirlstle  to 
testify  In  this  case,  without  the  plaintiff,  by 
implication,  waived  his  right  to  object  to 
tfadr  Incompetency.  Not  only  that,  but  the 
oidnlon  of  my  learned  Associate  correctly 
concedes,  as  aU  the  authorities  show,  that 
they  under  our  statutes  were  Incomiwtent  to 
testify  in  the  case  without,  as  stated,  the 
plaintiff  by  implication  waived  their  Incom- 
petOMgr.  With  these  preliminary  <^8erva- 
tUma  I  return  to  the  reasons  for  my  dissent 
to  paragraph  2  of  said  opinion. 

First -It  is  therein  stated  and  held  that 
because  the  plaintiff  testified  fully  as  to  his 
injuries  and  the  treatment  he  received  there- 
for at  the  hands  of  his  physicians,  he  there- 
by, by  implication,  waived  his  right  to  object 
to  the  Incompetency  of  his  physicians  to  tes- 
tify in  the  case.  Let  us  CTsmlne  that  ques- 
tion and  reason  together  regarding  It  Tb» 
plaintiff  had  the  absolute  and  unqualified 
legal  right  to  testify  In  lUs  own  behalf,  as 
provided  tor  by  section  6S64,  R.  B.  1909; 
and  be  also  had  the  undoubted  1^1  right  to 
object  to  the  hicompetency  of  the  witnesses, 
Drs.  Phelps  and  Christie.  Section  6362,  R.  S. 
1800.   In  other  words»  the  r^^*"*"^  unques- 


tionably possessed  boOi  of  tboM  lA^t^  ms 
provided  fin  by  those  sectlau  of  thm  stat 
ntea,  and  the  mere  exerdae  of  the  former 
right  did  not  destroy  ttu  lattw.  There  is  no 
language  contained  In  eUiher  of  those  sections 
lotding  color  to  any  such  contention,  aad 
by  so  holding  tiie  court  must  of  neceasl^ 
read  into  section  6S62  a  ivovlso  to  the  effect 
that  a  patient  shall  not  aij<v  the  risJit 
therdiy  given  If  he  shonld  exerdse  the  rkM. 
given  to  him  by  said  section  6354.  If  it  be 
true  that  the  mere  fact  tiiat  a  person,  hi 
fxerclslng  one  ot  two  absolute  ri^to  whldi 
he  possesses,  of  necessl^  waives  the  otber, 
then  the  law  Is  a  cmare  and  a  fraud  to  catch 
and  outrage  the  unwary,  declaring  unto 
him  that  he  has*  certain  rights,  but  if  be 
dares  exercise  one  of  them  he  ther^y  de- 
stroys the  other.  Wltii  all  due  iqanl  for 
the  (wlnion  of  my  learned  Assodate,  sndi  a 
doctrine  is  unsoi^  and  vldous,  both  In 
prlnd^  and  practice,  and  never  had  any 
real  fonndattmi  wliatever  upon  wUdi  to 
stand,  exc^  tlie  ttold  statement  of  Mr.  Wig- 
more^  in  his  work  on  BMdenoe^  wUdi  Is  gen- 
erally  recognised  by  both  Una  bendt  and  bar 
to  be  an  unfair,  if  not  a  Uased,  treatiae  npon 
the  law  of  evidence^ 

Second.  Nor,  in  my  oBbdon,  dU  the  plain- 
tiff waive  tiie  Incompetency  <tf  Drs.  Phelps  and 
Christie  by  not  objecting  to  ttie  incompeten- 
cy (tf  Dr.  Elston,  vtuaL  introdoced  as  a  wit- 
nees  by  the  defendant  Section  6862,  B.  8. 
1809,  dlsqnalifles  one  and  all  phyafrlans  to 
testify  as  to  any  Infnmatlon  acquired  Iff 
him  or  than  wtiUe  attendbv  a  patient  tai  a 
professtonal  capad^,  and  nnqoeationably  as 
a  necessary  corolla^  thereto  Uw  patient 
may  very  properly  jwotect  that  right  by  ob- 
jecting to  the  testtnumy  of  any  erne  or  all  (tf 
swdL  Incmnpetent  wltneaseo,  when  offered  la 
his  case.  If  that  Is  not  tm^  then  the  SsUure 
to  aerdse  the  right  as  to  one  destroys  his 
right  as  to  all  otiiers.  It  la  not  ao  written  la 
tbe  bond,  and  Shylock  has  no  rl^t  legally 
or  morally,  to  Mlwd  one  <rf  btood  not 
anthorlaed  by  the  patient  The  statute  «u 
enacted  fbr  the  ben^t  and  iwotecthm  at  ttie 
patient  and  not  for  the  benefit  of  tbe  moBf 
doer,  and.  being  remedial  In  character,  ahoaM 
rec^ve  a  llb^al  constmctloii  St  Uie  bands  of 
the  court,  In  favor  of  those  for  whom  it 
was  deeigned  to  protect;  and  espedally 
should  that  be  true  since  It  Is  common  knoirt- 
edge  that  as  soon  as  an  accident  of  the  char- 
acter in  question  occurs,  the  injured  (stran- 
gers In  a  strange  lanis,  knowiuff  no  one,  and 
perhaps  so  injured  tiiat  tiiey  are  inaqiacitst- 
ed  from  sdecUng  a  doctor)  aze,  aa  a  mkk 
without  their  consent  and  often  without  their 
knowledge  placed  In  tbe  care  and  control  ot 
ph^ldans  of  tlie  wnmgdoer.  If  under  such 
conditions,  the  injured  party  cannot  tatuy 
in  his  own  behalf  or  call  his  own  Csmlly 
physician  to  testify  aa  to  tbe  diarader  and 
extent  of  his  injuries,  without  waiving  aU 
hfs  rights  to  object  to  Uie  testimony  of  tiie 
horde  of  physieiana  and  nurses  who  attend 
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Um  wlttumt  Us  oouent,  employvd  by  tbe 
WTcmgdoer,  Vnea  a  trial  nnSBe  audi  condltloiis 
would  be  a  fftice,  and  the  law  would  bo  a 
travesty  upon  right  and  Justice,  for  the  obrl- 
ona  leaaon  that  U  he  nor  his  flunlly  physi- 
cian testify  as  to  the  cbaracter  and  extent 
of  his  Injuries,  the  jury  could  not  aae«taln 
the  Injuries  sastalned,  nor  asHSS  the  priw 
amoont  of  damages  therefixr.  A  trial  con- 
dncted  In  such  a  manner  of  course  would 
Inevitably  resolt  in  a  verdict  In  ffevor  of  the 
dtfendant,  regardleas  of  the  extent  ctf  the  In- 
juries reoelTed,  and  mrobably  he  would  fare 
DO  better  if  he  should  call  the  physicians 
and  nurses  furnished  Um  by  his  adversary 
the  wrongdoo:.  EVom  tlds,  It  Is  seen  that 
the  plaintiff  would  have  but  one  other  al- 
ternative, and  that  would  be  to  testify  in  his 
own  behalf  and  call  his  own  physicians,  and 
thereby,  according  to  tbe  majority  opinion, 
force  himself  to  waive  his  rights  to  object  to 
the  testimony  of  incompetent  witnesses.  Can 
that  be  the  law?  Tbe  mere  statement  of  the 
proposition  answers  the  question  in  the  nega- 
tive. 

Third.  It  .should  be  borne  In  mind  that 
many  persons  injured  sutFer  'from  allm«its 
not  due  to  the  Injury  Inflicted,  and  which 
are  wholly  Immaterial  In  a  trial  regarding 
the  latter,  yet  where  is  the  physician,  not  of 
the  plaintur s  own  choosing,  who  would  sa- 
credly protect  his  rights  in  that  regard  by 
concealing  said  ailments  while  testifying 
against  him  upon  the  witness  stand?  The 
answer  is,  "Where!  Oh  where!" 

Fourth.  It  should  also  be  borne  in  mind 
that  Dr.  Elston  was  not  introduced  as  a  wit- 
ness in  the  case  by  tbe  plaintifl,  but  he  was 
called  by  tbe  defendant,  in  plain  violation  of 
section  6362,  B.  S.  1909 ;  and,  simply  because 
counsel  for  plblntlfl,  Intentionally  or  through 
inadvertence,  fUled  to  object  to  that  illegal 
testimony,  it  is  gravely  contended,  and  h«e 
held  by  the  majority  opinion,  that  because  of 
the  commission  of  that  illegal  act  on  the  part 
of  defendant,  without  protest  from  plaintiff, 
the  former  thereafter  had  the  legal  right  to 
continue  the  commission  of  similar  illegal 
acts,  namely,  the  Introduction  of  other  In- 
ounpetent  witnesses,  Drs.  Phelps  and  Chris- 
tie. Moreovs,  a  person  might  have  no  ob- 
jection whatever  to  a  particular  physician,  as 
J3i.  Blston,  testifying  against  him,  but  might 
have  serious  objection  to  many  others  doing 
so,  especially  whexk  they  are  not  of  his  selec- 
tion and  unknown  to  him,  but  chosen  by  his 
adversary.  My  learned  Associate,  In  my 
opinion,  has  unwittingly  fallen  Into  the  er- 
ror of  Mr.  Wlgmore,  whose  work  on  evidence 
is  Car  better  known  tor  boldness  of  statement 
than  for  tbe  ammdneos  ct  the  prt^rasltlons  he 
advocates. 

The  only  difference  between  this  case  and 
the  case  of  Smart  v.  Kansas  City,  208  Mo. 
162,  106  8.  W.  709,  14  L.  R.  A.  (N.  S.)  560, 
m  Am.  at  Rep.  416,  IS  Ann.  Gas.  832,  cited 
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In  the  majority  oi^tidm  is  t2iat  in  that  case 
counsd  for  the  dty  contended,  as  was  stat- 
ed by  Mr.  Wlgmore,  that  the  mere  bringing 
of  a  suit  for  personal  injuries  waives  all 
rights  to  object  to  this  elaas  of  Inoompetnt 
witnesses,  while  here  It  Is  omtended  that  by 
the  mere  fact  that  the  plaintiff  undertook 
to  prove  the  allegations  of  his  petition  he 
thweby  vnilved  his  statute^  right  to  object 
to  this  class  of  dlsquallQed  witnesses. 

The  construction  placed  upon  these  sections 
by  the  majority  opinion  nttwly  abrogates 
section  680!^  In  letter  and  wlrlt;  and  I  dare 
say  that.  If  adhered  to,  no  case  can  possibly 
arise  wherein  the  pattent-i^lntifl  can  avail 
himself  of  tile  right  guaranteed  to  him  by 
said  section  6362.  This  ruling  of  the  court 
Is  as  complete  a  repeal  of  that  section  of  thb 
statute  as  if  the  Le^sU^nre  had  r^ealed  it 
by  an  express  enactment.  This  ruling  clear- 
ly violates  the  old  axiom,  "Jus  dlceore,  ot  non 
dare." 

The  courts  of  the  country  are  prone  to 
amend  or  repeal  statutes  when  thi^  seem  mi- 
just  or  unwise  In  operation.  nUs  conduct 
of  the  courts  is,  and  alw^  has  bem,  one 
of  the  greatest  evils  with  which  society  has 
had  to  deal;  and  ocpolenfee  has  taut^t  ns 
that  there  Is  no  way  to  control  the  same,  and 
for  that  reason  the  courts  thonselves  should 
be  exceedingly  cautious  In  construing  stat- 
utes and  constitutional  provisions. 

Tails  Is  a  <dear  case  of  a  distinction  with- 
out a  difference;  and  If  the  Smart  Oase  mu 
correctly  ruled,  which  as  to  this  point  was 
by  the  unanimous  court,  then  this  one  Is  er- 
roneously ruled,  and  vice  versa. 

I,  therefMe,  dissent  as  to  paragraph  2  oC 
the  majority  opinion,  and  as  to  the  result 
readied  thndn. 


BIOHAM  et  aL  V.  UNVILm 
(Kansu  City  Goort  of  Appeala  Ifissouri. 
May  S,  1918.) 

1.  BaOKKBS  (I  68*)~~ACTI0n  TOR  GoioosBioim 
— PaooimiNa  Cause. 

In  an  action  for  broker's  commisaionB,  it  Is 
not  sufficient  that  he  prove  that  his  act  was 
one  of  a  chain  of  causes  producing  the  contract^ 
but  tbe  bardeu  la  on  him  to  show  that  he  was 
the  procuring  canse  of  the  exchange. 

[Ed.  Note.— For  other  coses,  see  Broken, 

Cent.  Dig.  {  74 ;  Dec.  Dig.  {  53.*] 

2.  BbOKBBS  (i  {^*>— RiOHT  TO  CoHUISBIOITS. 

A  broker,  in  order  to  recover  commissions, 
Is  not  bound  to  show  that  he  conducted  ths 
negotiations  to  a  soccesaful  end,  but  it  Is  suffi- 
cient that  he  has  found  and  introduced  to  his 
principal  a  person  who  Is  ready,  willing,  and 
able  to  purchase  the  property  or  make  the  pro- 
posed exchange  on  terms  satisfactory  to  tbt 
principal. 

[Ed.  Note.— For  other  cases,  see  Bnkera, 
Cent  DiB.  S  73;  Dec.  Dig.  {  52.*] 

3.  Bborebs  (I  88*) — Action  fob  Couuibbions 
— Fervobhahce  of  Eno AO ehent— Question 
roB  JUBT. 

In  an  action  by  brokprs  to  recover  rommts- 
sions,  evidence  hrJd  to  Justify  submission  to  th« 
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Jury  of  the  qnettion  wbetfaer  they  w«re  the  pro- 
curing  cause  of  the  exchange. 

[EM.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  |f  121,  123-130;  Dec  Dig.  {  Sa-] 

Appeal  from  Orcnlt  Court,  Buchanan 
County :  W.  E.  Amick,  Judge. 

Action  by  B.  B.  Bigbam  and  others  against 
J.  M.  LlnvlUfe  Judgment  for  plalntiffi^  and 
defendant  appeals.  Affirmed. 

B.  Baltigh  Martin,  of  St  Joseph,  for  ap- 
pellant Louis  Stlgallt  of  St  Joseph,  for  re- 
Bpondents. 

JOHNSON,  J.  Action  to  recover  a  real 
estate  broker's  commission.  Verdict  and 
judgment  were  for  plalntUCs.  Defendant  ap- 
pealed and  argues  that  the  court  erred  In 
not  sustaining  his  demurrer  to  the  eridence. 
His  precise  point  Is  that  the  evidence  shows, 
as  a  matter  of  law,  that  plalntlfTs  were  not 
the  Relent  and  procuring  cause  of  the  sale. 
There  is  no  controversy  over  the  &ct8  that 
defendant  employed  plaJntiffs  to  effect  a  sale 
or  exchange  of  certain  real  estate  owned  by 
him  In  St  Joseph,  and  that  subsequently  an 
exchange  of  the  property  was  made  by  de- 
fendant * 

[1]  The  burden  Is  on  the  plaintiffs  to  show 
that  they  were  the  procuring  cause  of  the 
exchange.  The  rule  thus  Is  stated  In  Ram- 
sey T.  West.  31  Mo.  App.  676:  "The  broker 
must  be  the  procuring  cause  of  the  contract 
on  which  he  depends  for  bis  recovery.  It 
will  not  suffice  for  his  act  to  be  one  of  the 
chain  of  causes  producing  the  contract,  for 
It  must  b^  the  procuring  or  inducing  cause; 
or,  as  it  has  been  said.  It  must  be  the  causa 
causans."  Mead  v.  Arnold,  131  Mo.  App.  214, 
110  S.  W.  606;  Beal  Estate  Co.  v.  Real  Es- 
tate Co..  144  Uo.  App.  620,  129  S.  W.  410; 
Craln  v.  Miles,  154  Mo.  App.  338, 134  S.  W.  62. 

[2]  This  rule  does  not  require  tlie  br<^er 
to  conduct  the  negotlatlfflia  to  a  successful 
end.  The  object  of  his  employmoit  is  to 
find  and  introduce  to  bis  principal  a  person 
who  is  ready,  able,  and  willing  to  pordiase 
the  property  on  the  terms  proposed  by  the 
principal,  and  the  broker  earns  bis  commis- 
sion when  he  is  the  procuring  cause  of  the 
n^otlations  that  result  in  a  sale,  though  the 
negotiations  be  carried  on  by  the  principal 
without  bis  further  assistance.  Gelatt  v. 
Ridge,  117  Mo.  653,  23  S.  W.  882,  38  Am.  St 
Rep.  683 ;  SaUee  v.  McMurry.  118  Ho.  App. 
263,  88  S.  W.  167. 

[t]  The  application  of  these  rules  to  the 
facts  in  evidence  leads  to  the  conclusion  that 
plaintiffs  sustained  their  burden  of  proof 
and  were  entitled  to  go  to  the  jury.  The 
fault  of  the  argument  of  counsel  for  defend- 
ant Is  that  it  looks  at  the  case  from  the 
viewpoint  of  defendant's  evidence,  and  Ig- 
nores the  rule  that  requires  a  court,  in  rul- 
ing on  a  demurrer  to  the  evidence,  to  ac- 
cept as  proved  the  evidentiary  facts  adduced 
by  the  plaintlfl.   The  evidence  of  plaintiffs 


tends  to  show  that  they  were  the  agency  by 
which  defendant  was  Introduced  to  a  person 
who  was  ready,  able,  and  wllllnf  to  make 
an  exchange  of  properties  satiafiictorj  to 
defendant,  and  tliat  negotiations  were  begun 
and  carried  on  by  the  parties  wUdi  cul- 
minated in  an  exdiange.  If  these  wen  tbt 
facts  of  the  case,  plaintiffs  earned  their  onn- 
mission  and  are  entitled  to  recover.  De- 
fendant's evidence  is  to  the  effect  that  he 
found  the  purchaser  himself,  and  tbat  be 
traded  for  different  property  from  Uiat  plain- 
tiffs bad  in  mind  when  they  were  negotiat- 
ing with  the  agent  of  the  purcbastt.  Hie 
evidence  on  all  these  issnes  Is  conlUctinK 
and,  since  that  of  plaintiffs  shows  an  un- 
broken chain  of  events  beginning  with  the 
introduction  of  the  pordiaser's  agent  to  de> 
fendant  and  ending  in  the  exdiange  of  the 
properties  which  became  the  subject  of  the 
negotlatUms  thus  opraed,  we  must  iK^d,  as 
did  the  trial  court,  that  under  plalntlfV  ev- 
idence they  were  the  procuring  cause  of  Qu 
exchange. 

The  jndgmeot  Is  affirmed.   AH  conciir. 


BANTE  V.  BANTIL 
(St  Louis  Oourt  of  Appeals.   Missouri.  May 

6,  1913.) 

Husband  and  Wira  ($  207*)  —  SxPAUn 
Maintehasci— Btidbnce. 

In  an  action  by  a  wife  against  her  hns- 
band  for  separate  maintenance^  evidatce  Mi 
to  jnsti^  a  Jndgment  allowing  bar  ^20  a  sioDth 
and  $160  stut  money. 

Ed.  Note.— For  other  cases,  see  Husband  sad 
ife.  Cent  XMr  I  UMO;  Dee.  Dig.  i  297.*] 
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Appeal  from  8t  Louis  Glzcnlt  Coniti  J. 
Hugo  Orlmm,  Judge. 

Action  by  Charlotte  Bante  agalut  Louis 
Bante.  Judgment  for  plalntU^  and  dfllind- 
ant  appeals.  Affirmed. 

D.  O.  Taylor,  of  Clayton,  for  appellant 
Collins,  Barker  &  Britton  and  C  K.  Bow* 
land,  all  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  toj  a  wife 
against  her  hnsband  for  separate  mainte- 
nance. The  trial  court  found  that  plaintiff 
was  entitled  to  recover  of  defendant  for 
support  and  maintenance  In  the  sum  of  $20 
per  month,  and  in  the  farther  sum  of  $150 
as  suit  money;  and  jndgment  was  «ntered 
accordingly.  From  this  Jndgment  tbe  dafodr 
ant  has  appealed. 

It  appears  that  the  parties,  who  at  tlie 
time  of  the  trial  were  each  alwut  07  years 
of  age,  were  married  In  St  Loula  county  in 
1866.  Eight  children  were  bom  of  the  mar- 
riage, all  of  whom  are  grown.  The  record 
shows  that  in  1900  appellant  went  to  Ger- 
many, and  that  he  and  respondent  did  not 
again  live  together  until  the  year  1903.  Dar- 
ing this  time  respondent  lived  with  a  daugh- 
ter, and  It  aeems  received  no  suivort  fn« 
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tux  hnaband.  In  1902  appellant  tnstltated 
a  rait  tm  divorce  against  ressKmdent  in  the 
drcoit  court  of  St  Louia  county.  It  ap- 
pears that  a  decree  ot  divorce  was  denied 
bim,  and  in  1908  the  parties  became  recon- 
ciled ftnd  took  up  their  abode  with  an  tin- 
marrled  daa^hter  who  was  keeping  house  in 
the  dty  of  St  Louis,  and  where  they  con- 
tinned  to  live  tor  several  years.  It  seeuis 
that  appellant  agreed  to  pay  the  daughter 
$18  a  month  board  for  himself  and  wife, 
and  did  80  for  about  18-  months,  and  then 
ceased  to  i»ay  anything ;  that  they  remained 
at  this  ^ce  until  1907,  although  it  appears 
that  for  some  time  during  the  latter  part 
of  this  period  they  occupied  aegaxaXe  rooms, 
and  were  not  on  good  terms-  There  was 
evidoice  that  during  this  period  appellant 
freonently  refused  to  talk  to  respondent;  that 
he  would  go  away  for  days  and  even  for 
weeks  at  a  time  without  stating  where  be 
was  going  or  giving  any  explanation  con- 
cerning his  absence,  although  there  was  evi- 
dence from  which  It  migbt  be  inferred  that 
he  was  away  on  business;  that  respondent 
during  this  period  did  work  for  her  daugh- 
ter, cared  for  a  cow,  and  sold  milk  and  but- 
ter, and  that  she  and  her  daughter  worked 
for  other  people.  It  seems  that  in  Decem- 
ber, 1907,  appellant  had  a  difficulty  with  his 
daughter  over  the  matter  of  connecting  a 
gas  stove  with  her  meter,  and  It  seems  that 
in  trying  to  force  open  a  door,  and  which 
the  daughter  endeavored  to  prevent,  his  hand 
was  caught  in  the  door  and  somewhat  In- 
jured. It  appears  that  the  difficulty  lasted 
all  day,  resulting  In  the  police  being  called 
in  In  the  evening.  Appellant  then  left  the 
house.  There  was  evidence  tlut  respondent 
was  sick  in  another  room  of  the  house  at 
the  time.  Thereafter  respondent  remained 
at  the  home  of  this  daughter  until  the  fol- 
lowing year,  during  which  time  it  appears 
appellant  gave  her  $1.  After  this  time  re- 
spondent, it  seems,  lived  with  first  one  of 
her  children  and  then  another,  during  which 
time  appellant  gave  her  $25  and  paid  a 
hospital  bill  of  $S2,  although  there  was  evi- 
dence that  an>ollant  contributed  something 
to  a  son  for  respondent's  support  during  a  part 
of  this  time,  and  he  claims  to  have  paid  cer- 
tain bills. 

There  is  considerable  testimony  pro  and 
con  relating  to  the  defense  sought  to  be  In- 
terposed by  appellant  to  the  effect  that  he 
was  at  all  times  ready  and  willing  to  sup- 
port and  care  for  respondent,  and  to  pro- 
vide her  a  home,  and  that  be  frequently 
solicited  respondent  to  go  with  him  and  live 
In  the  house  which  he  owned  at  Ballwln,  In 
St  Louis  county,  but  that  plaintiff  refused 
so  to  do.  The  evidence  touching  this  ques- 
tion Is  contradictory,  and  there  is  ample  In 
the  record  to  justify  the  conclusion  that  such 
offers  or  solicitations  as  aM>ear  to  have  been 
thus  made  by  appellant  wen  not  made  in 


good  ftiith.  Thoe  Is  positive  testimony  on 
the  part  of  respondent  that  on  one  occasion 
when  prepared  to  go  wiOi  appelant  to 
the  old  home  in  Ballwln  he  said  to  her: 
"Tou  ojk  go,  and  I  will  stay  here.**  It 
would  serve  no  useful  purpose  to  set  out  the 
evidence  in  any  great  detail,  or  to  discuss 
the  elementary  principles  of  law  referred  to 
in  the  briefs.  It  Is  estaUished  beyond  ques- 
tion that  appellant  did  not  for  many  years 
by  any  means  adequately  provide  for  his 
wife's  support  and  maintenance.  In  fact, 
for  long  periods  of  time  it  appears  he  made 
no  provision  whatsoever  theretor,  and  that 
he  was  not  supporting  her  at  the  institution 
of  the  suit  The  record  discloses  that  be  is 
worth  something  like  f 20,000.  No  declara- 
tions of  law  were  asked,  and  none  were  giv- 
ea;  and  no  error  is  assigned  touching  the 
admission  and  exclusion  of  evidence.  There 
is  ample  evidence  to  sustain  and  Justify 
the  result  reached  by  the  lower  courts  and 
this  court  cannot  disturb  the  Judgment 
And,  even  though  wo  were  not  bound  by 
the  finding  of  the  trial  court,  a  carefnl  ex- 
amination at  the  record  convinces  us  that 
plaintiff,  under  the  evidoice,  was  entitled  to 
a  Judgment  for  her  separate  maintenance, 
and  that  the  court  below  properly  detennlned 
the  issues. 

For  the  reasons  givm  above  the  Judgment 
of  the  circuit  court  should  be  affirmed.  It 
is  so  ordered. 


RETNOIiDB,  F.  J., 
concur. 


and  NOBTONX,  J., 


WOLFE  et  aL  t.  WHITWORTH  et  aL 

(Kansas  City  Coart  of  Appeals.  Missouri. 
May  fi,  1913.) 

1.  Wnxs  ($  50*)— ''TEaTAmiiTAET  Oapacitt" 
— Dbobek  of  Mmo  aud  HBUoar. 

"Testamentary  capacity"  may  exist  though 
the  testator  does  not  have  capacity  for  the 
transaction  of  business ;  by  capacity  to  make  a 
will  is  meant  intelligence  samdeot  to  under- 
stand the  act  performed,  the  property  to  be  dis- 
posed of,  the  disiKisition  to  oe  made,  and  the 
persona  to  whom  it  is  being  given. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent 
Dig.  18  96-100 :  Dec.  Dig.  f  50.* 

For  other  definitioDs,  see  Words  and  Phrases, 

vol.  8,  pp.  6929-6981.] 

2.  Wills  (S  66*)— Tkstaioktabt  OAPAOirr— 

Wbight  op  Bvidence. 

Evidence  In  a  will  contest  A«M  not  suffi- 
cient to  establish  testamentary  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  SI  137-158,  161 ;  Dec.  Dig.  |  66.*] 

Appeal  from  Circuit  Court;  Boone  County ; 
David  H.  Harris,  Judge. 

Action  by  John  C.  Wolfe  and  others 
against  Carrie  L.  Whitworth  and  others,  to 
set  aside  the  will  of  Levi  S.  Wolfe.  Judg- 
ment for  defmdants,  and  fdalnttlEs  appeal. 
Affirmed. 
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HanlB  ft  Flnl^,  of  OAnmbla.  for  app61- 
lanta.  B.  W.  Hinton,  of  Columtda,  and  O, 
M.  Hay,  of  Pulton,  for  respondents. 

SLLISON,  J.  Plaintiffs  are  kbb  of  Ijovt 
&  Wolfe,  who  died  on  tbe  6th  of  Deconber, 
1911,  leaving  a  wilL  The  female  defendants 
are  the  daughters  of  Wolfe.  Plainttfb'  ao> 
tion  is  to  set  aside  the  will  for  alleged  ladE 
of  testamentary  capacity.  The  Judgmoit 
in  the  trial  court  was  for  defendants. 

The  ground  of  the  appeal  by  idaintiffs  is 
that  the  trial  court  erred  In  saving  instruc- 
tions 4,  5,  and  7  for  defendants.  The  chief 
cAtldsm  is  that  th^  are  a  comment  and 
argument  on  the  evidence  and  that  they 
assdme  controTerted  points  of  evidence.  We 
need  not  examine  in  detail  the  objections 
made,  since,  in  our  view,  the  trial  court  was 
liberal  In  instructions  for  plaintiffs,  and  that 
it  would  have  hem  justified  in  directing  a 
verdict  for  defoidants. 

[1j  ^nie  error  we  find  in  plaintifEB*  theory 
is  that  it  assumes,  in  effect,  that  the  testator 
mnat  have  had  a  capadQr  for  the  transaction 
of  buriness.  That  is  not  the  test  Testa- 
mentary capacity  may  exist  where  business 
capadt;  toigtkt  falL  We  said  in  Thomas 
V.  English,  158  8.  W.  decided  this  term, 
that  "competency  to  make  a  will  may  ex- 
ist where  ahlUtr  to  conduct  business  may  be 
tacking."  It  was  said  In  Crum  t.  Cram,  231 
Ho.  026^  eBfj^  182  S.  W.  1070.  that  there  is 
no  Instmment  for  the  measurement  of  men- 
tal capadty.  We  must  judge  <^  each  case 
as  It  is  presented  nnd»  the  tests  recognised 
bj  the  law.  By  competency  to  make  a  will  is 
meant  intelligence  sufficient  to  understand 
the  act  being  petformed,  the  property  to  dis- 
pose ot,  the  disposition  to  be  made,  and  the 
persons  to  whom  the  property  is  bdng  given. 
Behr  V.  Llndemsmi.  15S  Uo.  276,  288,  64 
8.  W.  637.  In  the  Thomas  Case  aforesaid, 
quite  recently  decided  na,  we  examined 
at  loigth  the  Question  here  involved,  and  we 
refer  to  that  case  for  the  reasons  Justifying 
onr  Judgment  in  this. 

C2]  The  evidence  for  plainttOb  separated 
in  its  differmt  parts  amounts  pmctlcaUy  to 
nothing  by  way  of  showing  testamentary  in- 
capacity. But,  as  said  in  the  Thomas  Case^ 
It  would  be  unfair  to  plaintllfa  to  pronounce 
Judgment  of  InsuflBdauv  separately  upon 
each  mattn  of  evidenca  We  should,  and  we 
hav^  omddered  it  connectedly,  and  yet  find 
it  to  be  without  protiatlve  force  under  the 
rule  above  announced.  The  testator  left 
each  of  phOntiffs  |6,  stating  in  the  will  that 
be  had  "heretofore  made  provision  ft»r  thttn," 
when  the  evidence  showed  be  had  only  given 
eadi  of  them  a  horse.  That  he  did  not  ape- 
dflcally  dispose  of  all  <mF  his  fooper^,  hut. 
after  giving  certain  amounts  to  his  daugh- 
ters, the  residue  was  left  to  them.  It  was 
shown  that  he  was  about  77  years  old,  and 
that  be  was  feeble  and  forgetfuL  We  thlnb 
the  evidence  of  witness  Prather,  and  others 


of  like  kind,  too  trivial  for  serious  omridoa- 
tion,  especially  when  compared  with  the  cu- 
es of  Winn  V.  Grier,  217  Uo.  420,  117  S.  V. 
48.  and  Hutfies  v.  Bader,  183  Uo.  830^  82 
S.  W.  3%  cited  Iqr  defNldanti^  and  ns  la 
the  Thomas  Oase. 

TWtator  was  a  widower;  and  we  have  a 
love  affair  shown  In  the  record  as  evldenc* 
of  lade  of  testamoitary  capacity.  It  seemi 
he  got  into  correepondence  with  some  woman 
living  in  Texas  oa  the  subject  of  msrrisg^ 
and  that  he  wrote  to  hw  that  he  was  65 
years  old  when  in  truth  he  was  77,  and  tbat 
he  had  four  children,  when  he  had  six.  We 
have  read  these  letters,  and  ilnd  notldng  la 
them  to  suggest  he  was  Incapable  of  makiiig 
a  will.  They  convey  rather  the  contrary 
impression.  To  formulate  a  falsehood,  eve> 
dally  when  it  Is  uttered  to  advance  one's 
effort  to  enter  Into  a  marriage  contract,  1> 
no  more  evidence  of  incapadty  than  mlsnth 
resentation  in  other  dvil  <»ntracta.  A.  dl8> 
position  to  decdve  Is  bad,  but-abUl^  to  do 
so  is  rather  to  be  consAdered  as  evidence  of 
mental  strength. 

We  have  examined  the  entire  record,  and 
have  failed  to  find  any  evldaioe  which  would 
have  jnstlfled  a  finding  against  the  win,  and 
hence  affirm  the  judgment  All  concur. 


CALLAHAN  v.  KIELSO. 
(B^ansas  (^ty  Gonrt  of  Appeals.  UissomL  Iby 

6,  1013.) 

X,  UAUcxom  PaosEcnnoiT  (|  66*)— Oioums 

— Pbooi'. 

Plaintiff,  luing  for  maliciotui  prosecation.  in 
order  to  recover  maat  show  affirmatlvdy  thst 
the  prosecution  not  only  terminated  Id  bts  hvor, 
bat  also  tbat  It  was  hutitoted  by  drfwdmt 
malidoosly  and  without  probable  canse. 

[Ed.  Note^For  other  eases,  see  Uslidoai 
Prosecution,  Gent  Dig.  H  U2^6;  De&  IMg- 1 

OD.*] 

2.  Ualicious  Puorecdtion  a  27*>— Uauci. 

A  criminal  prosecution  u  malicious  whca 
actuated  by  hostile,  angry,  or  vindictive  motivca, 
or  when  Intentionally  instituted  and  carried  m 
with  knowledge  that  it  Is  without  legal  jostifict- 
tion,  and  the  ezlitence  of  malice  may  be  tntered 
from  proctf  of  want  of  probable  cause. 

[Bd.  Note^For  other  eases,  see  UalMosi 
Pzoseeotion.  Gent  Dig.  {  60;  Dee.  Dig.  1 27.* 

Por  other  definitions,  sss  Words  and  Flmt^ 
vol.  6,  ppl  4800,  43l0.f 

8.  Malicious  PBosKcunoif  (S|  20,  2S*)  — 
"Pbobablb  Causk"— Evidbwce. 

A  probable  cause  whtdi  will  reUevs  a  prw 
ecntoT  Iran  liabilitT  for  Instltatlnc  a  cttaiintl 

eroaecution  is  a  belief  In  the  guilt  of  accused, 
Etsed  on  drcamstancefl  sufficiently  strong  to 
induce  such  a  belief  in  the  mind  of  a  leasonabls 
and  cautious  man,  and  want  of  prc^ble  canss 
may  not  be  Infeired  from  proof  of  malice. 

[Sd.  Note.— For  other  cases,  see  MalidoiM 
Prosecation,  Cent  Dig.  S|  26-28,  39;  Dea  Dig. 
If  20,  23.* 

For  other  defialttons,  see  Words  and  Phnae^ 

vol.  6,  pp.  6620-5627.] 

4.  Uauoioub  PnosaonnoH  ^  64*)— Uaucb- 
Pbobabub  Causi. 

In  an  action  for  malldoas  prosecution,  evi- 
dence held  to  support  a  finding  tbat  defendant 


•For  oUMT  sssss      sum  topic  snd  ssoUon  NUHBSB  la  Dm.  Dig.  4  Am*  Dig.  JUj-K»>  Bwles  *  Bsp'r  Udu« 


Digitized  by 


Google 


Ho)  OAI^IiAHAN  T.  KELSO  717 


lutitnted  tb«  erimlDal  prosecutton  maUcionsly 
and  witfaoDt  probable  cause. 

[Ed.  Note.— For  other  cues,  see  Maliciooe 
ProMcntton.  Cent  Die  H  151-103;  Dee;  Dig. 
I  64.*] 

S.  LABCK!fT  (S  3*>—BlJEHBnT8— Takhto  Pbop- 

mr  or  Anothsb. 

One  wlio,  in  good  faith,  under  color  of 
rightful  daim,  takes  the  property  of  another 
•nd  converts  it  to  lila  own  nee  !•  not  guilty  of 
larc^  but  is  subject  to  civil  liabilitr  only, 
Uiongh  a  bare  assertion  of  a  claim  to  stolen 
goods  does  not  prevent  a  conviction  for  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  II  S-10;  Dec.  Dig.  {  8.*} 
6l  BfAucioiTa  PBOSiounoir  Q  66*)—Duufln 

— EtxcBSsm  Dajcaqu. 

A  verdict  for  $400  actual  damages  for  the 
malicious  prosecution  of  plaintiff  for  petit  lar- 
ceny will  not  be  disturbed  as  excestivc  where  he 
incurred  expenae  and  low  of  time  In  the  sum  of 
$G0,  since  the  mental  angnlsh  and  humlllatloa 
which  he  suffered  from  the  prosecution  were 
proper  elements  in  ascertaining  the  damages. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  }  1S8;  De&  Dig.  {  tfO.*] 

Aj^ieal  from  Circuit  Court,  CSiarlton  Coun- 
ty ;  Fred  Lamb,  Jadge. 

Action  by  WilUs  Callahan  agalzist  Sam  & 
Kelso.  From  a  Judgment  for  plaintiff,  de- 
fendant aj^^eala.  Afflrmed. 

J.  A.  Collet,  of  Mendon.  tor  appellant  F. 
C.  SaiM,  of  Binnswl^  and  Boy  McKittrlck, 
ot  SaJiaimrj,  for  reqwodent 

JOHNSON,  J.  Thia  is  an  action  for  ma- 
licious prmecutlon,  the  trial  of  which  In  the 
drcnlt  court  resulted  In  a  vwdlct  and  judg- 
ment for  plaintiff  in  the  sum  of  $400  actual 
and  $600  punitiTe  damages.  Defendant  ap- 
pealed and  argoea:  First,  that  pialntlfl 
tailed  completely  to  sustain  bis  burdra  of 
proof  relating  to  the  issues  of  pn^ble  cause 
and  malice;  and,  second,  that  the  assess- 
ment of  actual  damages  in  the  verdict  was 
80  excesslTe  as  to  indicate  that  the  jniT  were 
swayed  by  passion  and  prejudice. 

The  parties  Uved  on  adjoining  farms  in 
Chariton  county  for  many  years  and  had 
been  Intimate  frtoids.  They  had  owned  agri- 
cultural tools  and  Implemoits  in  pertner- 
ahlp  and  had  other  n^bborly  dealings. 
Shortly  before  tSie  events  that  gave  rise  to 
this  controversy  they  had  a  settlment  which 
d^Cendant  admits  had  ended  in  an  unrecon- 
ciled difference  of  opinion  over  a  daim  made 
by  plaintiff  for  the  services  of  a  boar.  This 
misunderstanding  did  not  cause  an  open 
breadh,  but  thtfeafter,  to  borrow  dtfdndant's 
description  of  their  relationship,  tiie  parties 
were  not  on  friendly  "but  Just  on  neighborly 
terms."  It  appears  that  the  various  flo<^ 
of  tnrh^s  raised  In  the  neighborhood  in  the 
year  1910  bad  exhibited  a  pronounced  gre- 
garious disposition  and  had  selected  defend- 
ant's ondiard  as  their  favorite  haunt  and 
roostlag  i^acfc  Defendant  had  six  and 
plaintiff  edght  tnrk^s,  and  these,  with  per- 
haps four  score  more,  had  amalgamated  into 
one  grand  flock.  The  wife  ot  plaintiff,  who 
had  takoi  the  pains  to  mark  th^  taAeys 
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by  putting  "a  ring  In  tiie  Qeck"  of  the  parent 
birds  and  by  cutting  off  the  little  toes  of 
the  young  ones,  had  made  many  visits  to  de- 
fendant's farm  to  reclaim  her  own  and  in- 
variably had  brought  them  off  without  let 
or  hindrance.  On  the  last  of  these  occasions, 
whldi  was  early  In  Deconber,  she  went  to 
defendant's  farm  accompanied  by  a  boy, 
found  and  drove  home  her  turkeys  and  put 
them  In  a  pen  with  the  exception  of  one  that 
escaped.  She  did  not  meet  defendant  or  any 
of  his  family  but  was  in  plain  view  of  the 
house  while  driving  the  turkeys.  About  a 
week  later  plaintiff  sold  the  turkeys  to  a 
huckster.-  The  evidence  of  plaintiff  tends  to 
show  that  the  turkeys  wwe  his  property,  and 
there  Is  no  evidence  In  the  record  that  he 
or  his  wife  acted  surreptitiously  or  In  any 
manner  Inconslst^t  with  an  honest  belief 
that  th^  were  dealing  with  their  own  prop- 
erty. Defendant's  turkeys  disappeared  and 
in  bis  search  for  them  he  was  informed  of 
facts  that  led  him  to  believe  they  had  beoo 
taken  by  plaintiff.  Instead  of  going  direct 
to  plaintiff  he  did  a  lot  of  detective  wort:  in 
the  neighborhood,  in  the  course  of  which 
he  gave  currency  to  the  rq^ort  that  plaintiff 
had  stolen  his  turk^s.  After  the  lapse  of  a 
month  or  more  he  saw  plaintiff  and  spoke 
to  him  about  the  turkeys.  Plaintiff  replied 
with  a  positive  daim  of  ownership  and  as- 
serted that  he  oould  ivodnce  the  testimony 
of  one  of  their  dosest  neighbors  in  support 
of  his  claim.  After  this  defendant  procured 
the  arrest  and  prosecution  of  plaintiff  on  a 
charge  of  petit  larceny.  Subsequently  a  trial 
of  the  case  resulted  in  plaintiff's  acquittal, 
and  this  suit  followed. 

In  answer  to  questions  relating  to  his 
motive  In  laying  a  criminal  diarge  against 
his  neighbor,  defendant  did  not  say  that 
he  believed  the  latter  had  taken  his  property 
with  a  criminal  intent,  and  the  most  he 
would  say  was  that  he  believed  piwiptfT  had 
taken  his  property  and  sold  It 

[1]  Ttie  rules  of  law  aivUcable  to  the  facts 
of  this  case  are  well  settled.  PlalntUTs  ac- 
quittal of  the  criminal  charge  of  itself  would 
not  support  an  actlcm  for  malldons  prosecu- 
tion. It  amounted  merely  to  an  adjudlca- 
Uoa  that  he  had  not  taken  turkeys  belonging 
to  defendant  with  the  Intent  to  steal  them. 
She  burden  devolved  on  plaintiff  to  show 
afBrmatlv^  that  the  prosecution  which  ter- 
minated In  his  favor  was  instigated  by  de- 
fendant  maliciously  and  without  probable 
causa  Bcfcerle  v.  Higglns,  ISO  Mo.  App. 
177,  140  S.  W.  616;  OhristUn  v.  Hanna.  68 
Mo.  Ai^  87;  OaspHson  v.  Sproule,  30  Mo. 
80;  Sapidngton  v.  Watson,  SO  Mo.  88; 
Sharps  v.  Johnston,  SO  Mo.  608;  Matlldc  v. 
Crump,  62  Mo.  Ak>*  21. 

[2, 1]  A  prosecution  Is  said  to  be  maUdons 
when  actuated  by  hostile,  angry,  or  vin- 
dictive motives,  or  when  intentionally  con>- 
mitted  and  carried  on  with  knowledge  that 
It  is  without  legal  JustUcatlon.  Christian 
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r.  Hanna,  sapra.  Tbe  extatence  of  malice 
may  be  Inferred  from  proof  of  want  of  prob- 
able caos^  but  the  lattw  tact  camiot  be  In- 
ferred from  proof  of  malice.  As  to  the  Is- 
sue of  want  of  probable  cause,  tbe  question 
la  not  wbeCber  tbe  plalntUC  was  innocent  of 
the  criminal  oftense  for  which  be  waa  prose- 
cuted but  wbethw,  upon  Hie  facts  estab- 
llsliedf  the  defendant  had  probable  cause  to 
believe  him  guilty.  Cramer  r.  Harmon,  126 
Mo.  App.  64,  X06  8.  W.  1086.  Innocoice  of 
the  snq>ected  person  Is  not  necessarily  Incon* 
slstent  with  an  honest  belief  of  his  gnllt 
Brennan  r.  Tracy,  2  Bfo.  App.  640.  Bat  such 
honest  bellet  to  serve  as  a  legal  Justlflcatlon 
for  an  unsuccessful  criminal  prosecution, 
must  be  a  reasonable,  not  a  captious  or  reck- 
less, "beUef."  **Probable  cause,  which  wlU 
relieve  a  prosecutor  from  liability,  is  a  be- 
lief by  him  in  the  guilt  ct  the  accused,  based 
on  circumstances  suffidently  strong  to  Induce 
such  b^ef  In  the  mind  of  a  reasonable  and 
cautious  man.**  mikerson  t.  McGhee,  153 
Ho.  App;  loc.  cit  849,  84  S.  W.  596;  Van 
Kckle  T.  ^own,  68  Mo.  627;  LlndHiy  r. 
Bates.  228  Ma  294,  122  &  W.  682;  Bosdi 
r.  BUller,  136  Ho.  App.  loa  cU.  491,  118  a. 
W.  606. 

[4]  'SeatoA  by  these  roles,  we  condude  that 
the  evidence  tends  to  accuse  defmdant  of 
having  caused  his  ndghbor  to  be  prosecuted 
for  a  criminal  and  dlsgracefol  offense  with- 
out probable  cause  and  with  tbe  maUdous 
purpose  of  doing  him  and  his  family  a  serl< 
ous  injury.  In  the  tects  and  drcnmstances 
before  him  at  the  time  he  procured  the  ar- 
rest, there  was  -no  suggestion  of  any  criminal 
Intent  In  the  conduct  of  plaintiff  and  Us 
wife,  and  defendant's  own  testimony  shows 
quite  clearly  that  he  did  not  bdleve  Uiey 
had  Intended  to  steal  his  property.  Defend* 
ant  aiveazs  to  have  believed  that  idalntlff 
bad  taken  bis  turkeys,  and  that  such  fiict 
alone  gave  him  the  to  put  tbe  brand 
of  thitf  on  plaintiff,  to  his  lasting  shame 
and  disgrace.  Imtead  of  resorting  to  a  dvll' 
action  for  an  adjudication  of  bis  claim  to 
Uie  property,  def^daut,  who  was  confronted 
with  a  stnnig  and  apparently  wdl-founded 
denial  of  the  claim,  sone^t  to  misuse  tbe 
criminal  laws  and  processes  to  his  own  ad- 
vantage and  to  the  humiliation  of  his  ad- 
versary. # 

[C]  Of  course  tJie  bare  assertion  of  a  datan 
to  stolen  goods  wlU  not  prevent  a  conviction 
for  larceny.  Witt  t.  State,  9  "Mo.  672.  But 
where  one  takes  the  properly  of  another  and 
converts  It  to  his  own  use,  but  tabes  It  In 
good  faith  under  color  of  a  rightful  claim, 
he  is  not  a  thief  but  an  honest  wrongdoer, 
and  his  liability  is  dvll,  not  criminal.  State 
V.  Claybaugh,.  138  Mo.  App.  860^  122  &  W. 
810. 

Tbe  circumstances  of  which  d^endant  had 
knowledge  disclosed  that,  regardless  of 
whether  tbe  turkeys  belonged  to  plaintiff  or 
defoidant,  plalntUTs  claim  to  them  was  con- 


sifitent  vrltb  an  honest  intent;  and,  sodi 
being  the  case,  no  reasonable  and  prudmt 
maa  In  the  situation  of  defendant  would 
have  resorted  to  a  criminal  prosecution.  The 
court  did  not  err  in  overruling  the  demurrer 
to  the  evidence  and  In  soidlng  to  the  Jury, 
under  propw  Instructions^  the  Issues  of  prob- 
able cause  and  malicew 

[I]  We  cannot  say.  as  a  matter  of  law, 
that  ttie  assessment  of  actual  damages  In  tbn 
verdict  was  excessive.  The  evidence  shows 
that  plaintiff  Incurred  exi>en8e  and  loss  of 
time  in  tbe  amount  of  $50.  Tbe  mental 
anxiety,  pain,  and  humiliation  be  soffoed 
firom  a  iwosecution  for  a  grave  crlndnal  of- 
fense were  elements  the  Jury  were  entitled 
to  consider  in  the  ascertainment  of  his  com- 
pensatory dsmagips.  As  is  said  by  Oantt, 
in  Carp  r.  Insurance  Oo.,  203  Mo.  loa 
dt  860,  101  &  W.  99:  "Tbe  law  concedes  a 
wide  latitude  of  dlstxetlon  to  the  Jury  In  ae> 
tlons  of  this  class,  and  their  verdict  shonid 
not  be  intofned  with  unless  the  ai^llate 
court  can  say  It  was  tSie  result  of  iK^udlce, 
passifm,  or  ma  Ilea  Numerous  conaideratloafl 
must  necessarily  enter  into  tbe  question  of 
what  is  Just  compensation  In  sndi  a  case, 
but  no  d^Bnlte  rule  can  be  laid  down  to  any 
Of  them.  The  law  has  provided  that  the 
Jury  ahall  decide  this  question.  Disgrace 
is  a  r^tlve  term ;  lAat  Is  sndli  to  one  man 
Is  not  necessarily  so  to  another;  and,  while 
It  applies  to  eadi,  its  effect  or  measure  Is 
great  or  small  as  other  conditions  exist 
Mental  anxiety  and  pain  caused  diereby  and 
humiliation  and  danger  from  a  prosecution 
for  a  grave  criminal  offense  are  all  cona- 
tions for  tibe  jury,  as  well  as  tbe  Jeopardy 
in  which  the  liberty  of  the  plaintiff  was 
placed  by  such  prosecution." 

There  Is  no  prejndldal  tfror  In  tbe  record, 
and  the  Judgment  will  be  afllrmed.  It  b 
so  ordered.  All  concur. 


PINUTA  T.  AMERICAN  MFG.  CO. 
(St  Loois  Court  of  Appeals.   MIbbodeL  May 

6,  itfia) 

MASTEB  AUD   SlBVAIfT  (S   236*)~lNJVST  TO 
SEBVANT— GoRTBIBnrOBT  NBaLIQEHCK. 

Where  to  a  servant,  ordered  to  cleui  a  jute 
separatinc  machine,  It  most  have  been  apparent, 
or  the  aughteat  observation  wonld  have  dia- 
closed,  .that  its  cylinder,  equipped  with  knivei, 
was  revolving,  bis  injury  from  attempting  to 
remove  with  Ua  band  jute,  which,  while  be  was 
sweeping  the  drum,  covering  tiie  cylinder,  got 
into  tbe  narrow  slit  of  the  dram,  tfarongfa  which 
the  Jute  was  fed  by  a  conveyer,  must  be  attti- 
bated  to  his  negligence,  he  knowing  of  tbe  dan- 
ger of  coming  in  contact  with  ute  xevolvlDg 
cylioder,  notwithstanding  any  negUgmes  of  tbe 
master  in  not  stopping  the  cylinder  while  ho  was 
doing  the  cleaning. 

[Ed.  Note.— For  other  caaes,  see  Master  ud 
Servant,  Cent  Dig.  H  etaPlZi~742;  Dee.  Dig. 
I  236.*] 

Appeal  from  St  Louis  Cbcntt  Court; 
George  H.  Shields,  Judge. 
Action  by  Tony  Flunta  against  tbe  Amerl- 
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can  Manufactorlng  Company.  From  a  Judg- 
ment of  nonsuit,  platntlfl  appeals.  Affirmed. 

John  3.  O'Connor,  of  St.  Louis,  for  appel- 
lant Perc7  Werner,  of  St  Louis,  for  re- 
spondait 

AltLBOf,  J.  Tbls  Is  an  action  for  pmonal 
Injnrlfls  recelTed  by  plaintiff  In  tlie  course 
of  bis  ttni^yment  as  a  swant  of  defendant 
Plfllntur  suffered  a  nonsuit  b<dow,  and  after 
tinsuccessfally  movlnc  to  set  tbe  feame  aside 
has  appealed  to  this  court 

At  the  time  plalntUT  received  his  Injuries, 
be  was  employed  as  a  laborer  in  defendants 
factory.  He  bad  been  In  defendant's  employ 
about  two  months,  and  for  some  three  weeks 
prior  to  receiving  tbe  Injury  In  question  had 
been  engaged  In  carrying  Jute,  or  like  mate- 
rial, to  one  of  defendant's  machines,  into 
which  tbe  same  was  fed  by  a  conveyer.  Tbe 
Jute  was  thrown  on  tbe  conveyer  which  car- 
ried It  to  a  cylinder  where  It  was  picked 
apart,  and  the  fiber  separated  by  knives  or 
"pins"  sttactaed  thereto.  Tbe  cylinder  was 
completely  covered  by  a  "drum,"  as  a  guard, 
except  for  a  sUt  about  one  inch  wide,  ex- 
tending tbe  length  of  the  cylinder,  into  which 
the  material  was  fed  by  the  conveyer.  On 
the  day  upon  which  ptaintlfl  was  injuired, 
be  was  ordered  by  the  foreman  In  charge  of 
defendant's  factory  to  clean  this  machine, 
and  while  engaged  In  swe^flng  off  the  drum 
with  a  broom  some  Jute  got  into  this  slit,  and 
in  attempting  to  remove  tbe  Jute  with  his  left 
band,  the  latter  was  caught  by  the  knives 
or  pins  of  the  cylinder,  and  the  third  and 
fourth  fingers  thereof  were  cut  and  mangled. 

The  petition  alleges  that  plaintiff  was  or- 
Aered.  to  clean  the  madilne  while  the  cylin- 
der was  in  motion,  and  without  warning  that 
the  latter  was  so  In  motion,  and  without 
plaintiff  knowing  the  same;  that  plaintiff 
bad  no  knowledge  of  the  manner  In  which 
tbe  machine  was  operated,  and  no  means  of 
knowing  whether  or  not  It  was  In  motion,  or 
of  tbe  danger  of  <deaning  it  while  in  motion ; 
and  "that  while  he  was  cleaning  said  ma- 
chine in  obedience  to  said  order,  and  for  the 
purpose  of  removing  tbe  dirt  from  the  slit 
In' tbe  side  of  the  cover  of  said  drum,  he 
placed  bis  left  band  therein,"  whereupon  he 
was  injured.  And  it  is  averred  that  bis  said 
Injuries  were  caused  by  tbe  negllgrace  of  de- 
fendant in  requiring  him  to  clean  the  ma- 
chine while  the  cylinder  thereof  was  in  mo- 
tion, without  giving  him  warning  that  it  was 
in  motion  and  of  the  danger  "of  putting  his 
hand  In  tbe  slit"  The  answer  is  a  gMieral 
denial,  coupled  with  a  plea  of  contributory , 
negligence,  whereby  it  is  averred  that  plain- 
tiff's Injuries  were  sustained  by  reason  of  his 
own  negligence  directly  contrlbnting  thereto 
in  inserting  his  fingers  under  the  cover  sur- 
rounding the  revolving  cylinder  of  the  ma- 
chine "needlessly  and  unnecessarily,  and 
while  he  knew,  or  the  exercise  of  ordt- 
naijr  ears  mlfl^t  have  Imown,  that  the  cylin- 


der was  revolving,  and  that  his  fingers  were 
liable  to  come  in  contact  with  said  cylinda 
or  Oie  projecting  pins  thereof." 

The  evidence  discloses  that  the  cylinder  to 
which  the  knives  or  pins  were  attached,  and 
which  injured  plaintiff,  was  driven  by  a  belt 
running  over  a  pulley  on  one  side  of  the  ma- 
chine; on  tbe  other  side  of  tbe  machine 
another  belt  ran  the  conveys,  which  Itself 
is  spoken  of  as  a  belt,  about  three  feet  wide. 
Tbe  cylinder  and  the  conveyer  operated  sep- 
arately, and  ^tber  might  be  running  while 
the  other  was  motionless.  The  cylinder  could 
be  stopped  by  throwing  the  belt  off  of  the 
pulley  which  ran  it  over  to  a  loose  pulley. 
Tbe  shaft  on  which  tbe  cylinder  revolved 
extended  two  feet  or  more  over  the  sides 
of  the  frame  of  the  machine,  and  while 
tbe  cylinder  was  In  motion  tbls  shaft  could 
be  seen  revolving,  as  well  as  the  pulleys. 
There  was  also  evidence  that  tbe  motion  of  the 
revolving  cylinder  shook  the  frame  and  the 
cover  of  the  machine  whereby  the  motion  of 
the  cylinder  could  be  readily  detected,  espe- 
cially when  one  had  his  band  In  contact  with 
the  cover  thereof.  There  Is  some  evidence 
that  the  whole  floor  shook  from  the  operation 
of  other  madiines,  although  from  the  evi- 
dence it  appears  that  the  macbloes  In  this 
room  stood  upon  a  brick  flooring  laid  upon  the 
ground.  There  was  evidence  that  a  man 
standing  on  tbe  side  of  the  machine  upon 
which  plaintiff  was  when  injured  In  such  a 
position  as  to  enable  him  to  put  the  flng^  of 
bis  left  band  in  the  slit  In  question  would 
be  cloee  enough  to  tbe  revolving  shaft  to 
touch  It  with  bis  other  hand.  As  appears 
from  the  petition,  the  net^igence  with  which 
defendant  is  charged  is  in  ordering  plaintiff 
to  clean  the  machine  without  stopping  the 
cylinder,  and  the  fftilure  of  defendant  to 
warn  plaintiff  that  the  cylinder  was  in  mo- 
tion and  of  the  danger  of  putting  bis  hand 
in  tbe  sUt 

A  car^ul  consid^ntion  of  the  record  be- 
fore us  convinces  us  that  the  action  of  the 
trial  court  in  forcing  plaintiff  to  a  nonsuit 
must  be  upheld.  At  tbe  time  that  plaintiff 
was  injured  he  wss  not  engaged  In  cleaning 
the  cylinder,  which  was  entirely  covered 
by  the  guard  exc^t  for  tbe  narrow  slit  men- 
tioned, but  was  sweeping  off  the  machine 
with  a  broom ;  and,  according  to  the  allega- 
tions In  his  petition  and  his  own  evidence, 
be  saw  a  piece  of  Jute  in  this  slit  and  stuck 
his  fingers  in  there  to  get  it  out  So  far  as 
concerns  defendant's  duty  to  warn  plaintiff 
of  tbe  danger  of  coming  in  contact  with  the 
revolving  cylinder,  it  appears  that  plaintiff 
bad  been  so  warned  by  the  foreman  some 
time  prior  to  this,  if  Indeed  any  warning 
can  be  said  to  be  necessary  where  the  danger 
is  so  obvious  and  apparent  It  would  seem, 
then,  that  the  charge  of  negligence  on  the 
part  of  the  master  must  rest  upon  tbe  failure 
to  stop  the  cylinder  of  the  machine  while 
plaintiff  was  sweeping  It  off,  so  that  plaintiff 
while  BO  d(4ng  might  not  be  injured  in  case 
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be  ahoald  thrust  hia  fingers  Into  the  narrow 
slit;  this  being  the  only  way,  under  each  cir- 
cumstances, In  which  It  could  be  conceived 
that  plaintiff  might  be  injured  by  the  revolv- 
ing cylinder,  as  the  latter  was  entirely  cover- 
ed except  for  this  very  narrow  opting. 
Whether  it  can  be  said  that  defendant  by 
the  ezerdse  of  reasonable  prudence  on  Its 
part  could  have  foreseen  that  any  Injury 
would  happen  to  plaintiff  under  the  drcnm- 
stances  in  evidence  by  reason  of  the  cylinder 
being  in  motion  is  a  matter  of  doubt  "The 
requirement  is  only  to  use  such  reasonable 
precautions  to  prevent  accidents  as  would 
have  beeai  adopted  by  prudent  persons  prior 
to  the  acddent"  See  Ward  v.  Building  Go. 
<Bup.)  IM  8.  W.  4S3;  Chandler  v.  Gas.  Co., 
174  Mo.  loc.  dt  829.  738.W.  502,62IaR.A. 
474,  97  Am.  St  Rep.  570;  Puchs  r.  aty  of 
St  Louis,  167  Mo.  lot  dt  646,  67  8.  W.  618, 
67  L.  B.  A.  136 ;  Dean  v.  Railroad,  199  Mo. 
408,  97  8.  W.  910;  Benton  v.  Olty  of  St  Louis 
(Bnp.)  104  S.  W.  473.  But,  conceding  that  the 
question  of  whetbw  defendant  was  negligent 
in  not  stopping  tlie  cylinder  was  one  for  the 
Jury,  nevertheless  we  think  It  clear  that 
plalntlfTs  injury  Is  directly  attributable  to 
his  own  want  of  ordinary  prudence  in  negli- 
gently placing  bis  fingers  in  the  slit,  when 
the  subtest  care  on  Ids  part  would  have  pre- 
v^ted  his  injuries.  Plaintiff  must  have 
known  the  danger  attendant  upon  putting 
his  hand  into  this  opening,  with  the  cylinder 
in  motion ;  tor  he  had  seen  material  carried 
In  there  day  after  day  by  the  conveyer,  and 
cangbt  by  the  knives  or  pins  of  the  cylinder 
and  cut  and  torn  to  irfeces.  It  was  said  In 
Nugent  T.  Hilling  Oompany,  IBl  Uo.  241,  88 
S.  W.  428:  "It  would  be  a  thing  of  folly  to 
■ay  that  defendant  was  n^Ugent  because  he 
failed  to  toll  the  plaintiff,  a  young  man  of  20 
years  of  age,  that  the  revolving  cylinders  or 
rollers  into  which  he  bad  been  feeding 
wheat  and  swe^ings  from  Qie  mill  floor  for 
■Ix  montlks.  In  radtt  that  It  nli^t  to  polw- 


Ized  to  fioor,  woqid  to  dangerous  to  the 
hands  if  they  came  in  contact  witb  tbem. 
The  danger  of  the  machine  he  knew ;  *  *  * 
he  knew  as  well  as  any  one  connected  wltlt 
the  mill  that,  If  bis  bands  came  In  contact 
with  the  revolving  cylinders;  th^  would  be 
crushed  to  pieces.  •  •  •  Whatew  then 
was  of  danger  or  risk  he  could  see  and  tp- 
predate  as  well  as  any  on^  and  as  It  wma 
known  and  obvious  to  him  he  was  as  legally 
responsible  for  his  own  protection  as  was 
the  foreman  in  charge  of  the  madiine  for 
his  protection."  See,  also,  George  v.  Manu- 
facturing Co.,  169  Mo.  333,  09  a  W.  1097; 
Smith  V.  Box.  Co.,  193  Mo.  715,  92  S.  W.  394; 
Doerr  v.  Brewing  Co.,  176  Mo.  loc.  dt.  SSti, 
75  8.  W.  600;  Nag^e  t.  Gas  Co.,  152  &  W. 
415 ;  Stegmann  t.  Gator,  148  Mo.  Appu  VH, 
123  8.  W.  1041. 

That  the  cylindOT  and  the  shaft  and  pul- 
leys tfaerewidi  connected  were  revolving  at 
the  time  that  he  undertook  to  remove  tbe 
piece  of  Jute  must  have  beui  as  apparent  to 
him  as  to  defendant's  foreman  or  any  one 
else.  Certainly  tbe  slightest  care  or  observa- 
tion on  his  part  would  have  disclosed  Uiat 
tact,  taking  Into  consideration  the  ptajrslcal 
evld«ices  of  the  motion  of  tbe  cylinder  to 
which  we  have  referred  above.  Under  sodi 
drcumstances  plaintiff's  Injury  must  to  at- 
tributed to  his  own  negligence;  and,  though 
his  misfortune  Is  such  as  to  exdto  sympathy 
in  his  behalf,  we  would  to  remiss  In  the 
performance  of  our  du^  were  we  to  onder- 
take  to  compel  defendant  to.recompeoae  him 
therefor.  We  think  that  tbe  evidence  showed 
plaintiff  to  to  guilty  of  n^igmce  aa  a  mat- 
ter of  law,  and  that  it  was  proper  to  tito 
the  case  from  the  Jury. 

For  the  reasons  given  atove,  tlie  Judgment 
of  the  drcttlt  court  must  to  afilrmed.  It  Is 
so  ordered. 

R&TNOLDfl^  P.  J.,  and  NCNKIONl,  gob- 
car. 
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DAT  at  il.  T.  SUPREME  FOREST,  WOOD- 
MEN CIRCtE. 

<St.  Louis  Court  of  Appeals.   Missoori.  Ma^ 
8,  1913.    Rehearinz  Denied 
May  20. 1913.) 

1,  IiTSUKAiTCK  (}  750*)— Mutual  Benefit  So- 
ciett  —  fobtkttuse  —  assessmxifts  — 
Fallubk  to  Pat. 

The  conatitutiOD  and  by-laws  of  a  mutual 
benefit  sodety  provided  that,  if  the  member 
failed  to  par  monthly  assessments  on  or  before 
the  last  day  of  the  month,  be  shopld  stand  sus- 
pended, and  during  suspension  the  certificate 
should  be  void,  and  that  the  member  could  be 
reinstated  within  three  months  by  paying  ar- 
rearages and  filing  a  certificate  of  good  health. 
fl'eM,  that  nonpayment  of  assessments  for  two 
mouths  after  notice  ipso  facto  forfeited  the 
member's  rights  under  the  certificate,  and,  she 
not  having  been  reinstated  before  death,  no 
recovery  could  be  bad  thereon. 

[Ed.  Note.— For  other  cases,  see  Insuranes, 
Cent.  Dig.  H  1806,  1896,  1903;  Dec.  Dlf.  1 
750l*1 

2.  Ihsubance  (I  756*)~HuTUAi.  BBRKnT  In- 
BUBANCE— Bt-LiAws— Khowusdoe  or  Meu- 

BEBB— PBESUUPTIOK  . 

A  member  of  a  mutual  benefit  association 
is  ooncluiively  presumed  to  know  the  provi- 
sions of  its  constitution  and  by-laws,  one  of 
which  provided  that  the  secretary  of  a  subor- 
dinate lodge  had  no  power  to  accept  any  pay- 
ment, save  on  compliance  by  the  member  with 
certain  prescribed  rules,  and  was  not  entltied 
to  claim  that  the  secretary  of  a  subordinate 
lodge,  in  receiving  asseaaments  not  in  compli- 
ance with  such  rules,  represented  the  aasoda- 
tion,  and  not  the  member. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1907-1916;  Dec.  Dig.  i  755.*3 

8.  IKSVBANCB  ^  7(K!*)— Mutual  Benefit  So- 
cmT— Suspended  Mbhbbbs— Patubntb— 
Acceptance  bt  Secbetabt  of  Subobdi- 
NATE  Body. 

Where  the  secretary  of  a  subordinate  body 
of  a  mutual  benefit  association,  without  author- 
ity, accepted  payments  from  the  husband  of  a 
suspended  member  on  his  bare  statement  that 
hia  wife  was  then  "all  right,"  when  in  fact  she 
was  then  suffering  from  an  illneas  from  which 
she  shortly  thereafter  died,  such  acceptance 
did  not  constitute  evidence  of  a  waiver  of  the 
member's  suspension  for  nonpayment  of  as- 
■es»ments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  81  1907-1916;  Dec.  Dig.  t  755.*] 

Appeal  from  SL  Louis  Glrcoit  Court ;  Oeo. 
H.  Shields,  Judge. 

Action  by  WiUlam  Arthur  Day  and  others 
against  the  Supreme  Forest,  Woodmen  Cir- 
cle. Judgment  for  plaintiffs,  and  defendant 
appeals.  Reversed. 

Henry  B.  Davis,  of  St  LonlB,  for  appe- 
lant James  J.  CDonoboe,  of  St  LonJa,  for 
re£^ndent& 

RETNOLDS,  P.  J.  Plaintiffs,  sons  of 
Martha  C.  Klrkland  and  as  such  named  as 
f)eneflciarle8  in  a  certificate  Issued  to  Mrs. 
Kirkland,  bring  this  action  to  recover  $500, 
the  amount  contracted  to  be  paid  In  case 
of  the  death  of  the  member  while  In  good 
standing  as  a  member  of  the  fraternity.  If 
the  death  occurred  within  two  years  after 
the  is^nance  of  the  cwtlflcate,  the  member 


having  died  within  two  years,  and  for  the 
additional  sum  of  $100  for  a  monument 

The  answer,  setting  out  the  constitution, 
laws,  etc.,  of  the  order,  avera  that  Martha 
G,  Klrkland  was  suspended  for  non-payment 
of  the  asaesBment  and  dues  for  the  month 
of  June,  1909,  wlthla  that  month. 

Denying  sospenMon,  the  reply  pleaded  a 
waiver  by  defendant  of  the  prompt  paymoit 
of  assessments  and  does  and  alleged  that 
they  had  been  paid  and  that  tlie  an^oialoa 
yram  void.  % 

The  petition  donanded  Judgment  for  $600, 
with  interest  at  the  rate  of  6  per  cent  per 
annum,  as  also  10  per  cent  on  the  $600  as 
damages  and  a  reasonable  attorney's  fee  for 
Texattons  refusal  to  par  the  amount  of  the 
certutcate.  At  the  trial  befote  the  court 
and  a  jury  thwe  waa'a  vwdlct  for  piwiw^iffa 
for  $^  being  the  principal  debt  and  inter- 
est for  one  year.  Jndgmoit  followed,  from 
which,  after  Interposing  a  motion  for  new 
trial  and  excepting  to  that  being  overnued, 
defendant  duly  perfected  its  appeal  to  this 
co\irt 

The  defendant  la  an  ordinary  ftatdmal 
benefldary  association,  incorporated  under 
the  laws  of  the  stete  of  .Nebraska,  duly  ao- 
thorixed  to  transact  business  as  such  In  this 
state.  Mrs.  Klrkland  waa  a  monber  of 
what  Is  known  as  Grove  No.  66,  State  of 
Missouri,  a  subordinate  lodge  or  "Oroye," 
as  It  is  called,  of  the  "Supreme  Forest"  as 
the  governing  body  is  called.  It  appears  by 
the  evidence  in  the  case  that  about  the  25tb 
of  July,  1909,  the  husband  of  Mrs.  Kirkland 
wait  to  the  clerk  or  secretary  of  this  Orove 
and  tendered  him  the  assessments  and  dues 
for  the  months  of  May,  June  and  July,  1908. 
The  secretary  asked  him  how  bis  wife  was. 
He  answered  that  she  was  "aU  right" 
Whereopon  the  secretary  took  the  money  and 
gave  the  husband  receipts  for  the  three 
aaaessmoits.  It  appears  that  the  secretary 
had  himself  paid  the  May  dues  and  assess- 
ments. Retaining  that  out  of  the  moneys 
paid  him  by  Mr.  Klrkland,  he  transmitted 
that  for  June  and  July  to  Omaha,  Nebraska, 
to  the  governing  body  of  the  order.  He  ap- 
pears to  have  done  this  about  the  10th  of 
August,  1909,  accompanying  them  with  the 
statement  that  Mrs.  Klrkland  had  died  in 
the  meantime  and  that  she  was  under  sus- 
pension for  non-payment  of  the  June  dues 
and  assessments.  The  supreme  body  there- 
upon returned  all  the  money  to  the  secre- 
tary, who,  before  the  Institution  of  this  suit, 
tendered  It  to  the  beneficiaries,  the  two  sons 
of  Mrs.  Klrkland,  first  In  person  and  then 
by  registered  mall.  The  tender,  however, 
waa  rejected. 

Mrs.  Kirkland  died  about  the  4th  of  Au- 
gust, 1909.  It  appears  that  she  was  taken 
sick  some  time  in  July  of  that  year,  exactly 
when  does  not  appear,  but  It  does  appear 
that  on  the  23d  of  July,  bet  physician  com- 
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menced  attendance  on  her  and  continued  In 
attendance  until  ahe  died.  It  clearly  ap- 
pears that  vboi,  on  July  25tb,  ber  tansband 
told  the  secretary  tbat  she  vas  "all  right," 
she  was  In  fact  then  under  the  care  of  her 
physician. 

Amimff  the  condlttons  of  m^bershlp  con- 
tained in  the  application  which  was  signed 
by  Mrs.  Klrkland  when  she  became  a  mem- 
ber was  this:  "I  agree  to  pay  all  assessmoits 
and  dues  fbr  which  I  may  become  liable 
while  a  member  of  the  order,  as  required  by 
its  oHiatltatlon  and  by-lawa."  It  was  set 
oat  in  Qie  benefldary  certlflcate  that  It  was 
Issued  and  accepted  auhject  to  all  the  con- 
(Utlons  on  the  ba<&  thereof  and  subject  to 
all  the  laws,  rules  and  regulations  of  Oia 
fraternity,  and  that  it  should  be  null  and 
void  If  the  member  did  not  con^ly  with  all 
sudi  c<mUtl<nis  and  with  all  the  laws,  rules 
and  regulations  of  the  Supreme  BVnrest  An- 
other proTlsion  of  the  order  was  that  erery 
member,  unless  othwwlse  notified  by  t^e 
deck  of  his  or  her  Grove,  should  pay  to  the 
clerfc  every  month  one  assessment  in  the  ben- 
efldary fund,  together  with  pne  monthly 
imyment  of  the  Supreme  Forest  dues,  as 
levied,  without  notice,  "and  If  he  or  she 
falls  to  pay  either  on  or  before  the  last  day 
of  the  month,  the  member  shall  stand  sus- 
pended and  doring  such  suspension  his  or 
her  beneficiary  certificate  shall  be  Yoid."  A 
further  provision  was  that  the  knowledge 
of  any  otOcet  or  any  of  the  members  of  the 
Grove  that  the  member  had  violated  any  of 
the  provisions  of  the  laws  or  the  receipt  by 
his  or  her  Grove  of  the  payments  of  assess- 
menta  and  dues,  or  payment  by  him  or  her 
ot  the  same,  "shall  not  in  any  manner  make 
the  Supreme  Forest  llaUe  on  his  or  her  cer- 
tificate when  by  these  laws  hla  or  her  cer- 
tificate is  made  null  and  void  and  all  his 
or  her  rights  as  a  member  forfeited."  It 
was  further  required  that  if  a  suspended 
member  shall  personally  appear  and  apply 
for  reinstatement  within  three  months  from 
the  date  of  suspension,  he  or  she  shall  i>ay 
all  arrearages,  and  if  In  good  health  shall  be 
restored  to  membership  and  the  beneficiary 
certlflcate  again  become  valid  as  soon  as 
said  payment  shall  have  been  received  and 
recorded  by  the  clerk  of  the  Grove ;  that  Im- 
mediately upon  the  reinstatement  of  the 
suspended  member,  the  clerk  of  the  Grove 
shall  notify  the  supreme  clerk  of  that  fact 
in  writing  upon  the  prescribed  form,  attested 
by  the  Grove  seal.  A  further  section  of  the 
constitution  and  laws  provides  that  if  a  de- 
linquent member  does  not  appear  In  person 
to  pay  his  or  her  arrearages,  he  or  she  shall 
send  to  the  clerk  a  wrlttra  statement  on  the 
offldal  form  furnished  by  the  Supreme  For- 
est, to  the  etfect  that  he  or  she  Is  in  good 
health  as  a  condition  precedent  to  reinstate- 
ment "and  waiving  all  rights  thereto  If  said 
written  statement  shall  be  found  to  be  un- 
tme.  If  the  representations  and  statements 
made  In  said  written  statement  be  untrue, 


then  said  payment  shall  not  cause  rei'i- 
statemenijt."  Aijother  section  provides  tbut 
no  suspended  member  shall  be  reinstated 
nntil  be  or  she  Shall  have  appeared  persoost 
ly  baCore  the  clerk  and  paid  all  arrearages 
"while  In  good  health,  or  shaU  have  sent  to 
the  <Aetk  the  written  statoment,  on  the  offi- 
cial form  hereinbefore  provided  tax,  aud 
sndi  statem^  shall  have  been  rec^ved  its 
the  derk,  and  after  examination  thereof  the 
clerk  shall  have  determined  that  no  investi- 
gation of  the  health  or  habits  of  the  memba 
Is  necessary." 

It  was  conceded  that  Mrs.  FIjrkiand  bad 
made  all  payments  required  of  hw  up  to  and 
Including  May,  1909,  and  during  that  moatli 
was  in  good  standing  In  the  defendant  order 
and  her  benefldary  c^tlflcate  in  full  force 
and  effect  It  is  In  evidence  in  the  case,  tod 
practically  conceded,  that  she  did  not  make 
the  payment  due  for  the  month  of  June  In 
that  month  bat  that  this  payment  was  made 
by  her  husband  to  the  secretary  or  clerk  of 
the  subordinate  Grove  on  the  25th  of  July, 
at  whidi  time,  according  to  the  undist»ut«d 
evidence  in  the  case,  she  was  under  treal- 
ment  by  her  medical  attendant  and  had  bees 
so  for  at  least  two  days  prior  th^to,  dylos, 
as  also  before  stated,  on  the  4th  of  August, 
following.  She  furnished  no  health  certifi- 
cate and  the  clerk  of  the  subordinate  couoctl 
asked  for  none,  but  accepted  the  payment  is 
reliance  upon  the  truth  of  the  statement  of 
her  husband  that  at  that  time  she  was  la 
good  health  or  "all  right,"  as  he  expressed 
It.  It  also  appears  that  between  the  2d  and 
4th  of  May,  June  and  July,  respectively,  the 
clerk  of  the  Grove  bad  mailed  to  Mrs.  Klrk- 
land what  is  called  a  "cautionary  notice," 
,that  the  assessments  for  those  three  months 
were  due,  the  May  ass^ment  on  or  before 
June  1st,  the  June  assessment  on  or  before 
July  1st,  and  the  July  assessment  on  or  lie- 
fore  August  1st  This  cautionary  notice 
called  attention  to  the  provlsious  of  tbe 
constitution  and  laws  which  we  have  Bet 
out  as  to  the  effect  of  failure  to  pay  within 
the  time  required,  tbe  steps  necessary  to  rein- 
statement, etc.,  it  being  particularly  set  out 
that  delinquent  and  suspended  members  most 
under  no  circumstances  whatsoever  be  rein- 
stated unless  appearing  in  person  or  signing 
an  application  for  reinstatement  and  thai 
only  when  in  absolutely  good  health.  The 
notice  also  stated  the  amount  of  does  and 
assessments  then  payable  by  the  member. 

It  appears  In  evidence  that  on  several  oc- 
casions Mrs.  Klrkland  had  been  In  default 
as  to  payments  within  the  time  required  and 
that  up  to  the  one  for  June,  1909,  the  deA 
of  her  Grove  bad,  on  several  occasions,  paid 
these  amounts  himself  as  a  personal  accommo- 
dation to  Mrs.  Klrkland,  remitting,  however, 
In  due  time  to  the  supr^e  governing  body, 
without  any  notification  to  that  body  tbat 
tbe  member  had  not  paid  within  time. 

[1]  It  Is  not  pretended  that  Mrs.  Klrkland 
was  not  notified  <tf  the  asseasnKuts  as 
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ten  dne^  nor  1b  It  pretended  tbat  uxy  formal 
uotloe  of  suspension  was  ever  gtreD  or  aeait 
to  ber. 

Oar  court  held  in  Borgra^e  t.  Supreme 
Lodge  Knights  and  Ladles  of  Honor,  22  Mo. 
App.  12T»  that  under  the  law  of  a  benevo- 
lent aode^  which  makes  the  non-payment  of 
wsseesnfienta  for  a  given  period  after  notice, 
operate  as  a  suspension  ipso  facto  of  the 
delinquent  member,  it  is  not  necessary  that 
the  suspension  should  be  judicially  deter- 
mined by  any  judicatory  of  the  order.  That 
is  to  say,  su^nslon  occurs  automatically 
when  there  is  a  failure  to  pay  within  the 
time  prescribed.  The  decision  In  that  case 
has  been  approvingly  referred  to  in  Smith  v. 
Woodmen  of  the  World,  179  Mo.  119,  loe.  cit. 
135,  77  S.  W.  862.  Among  other  cases  fol- 
lowing the  Boigraefe  Case  on  this  point  Is 
Boyce  v.  Royal  Circle,  99  Mo.  App.  349,  73 
S.  W.  300,  which  see.  Another  case  to  the 
like  effect  and  with  many  features  common  to 
the  case  at  bar  Is  Lavin  v.  Grand  Lodge  A. 
O.  U.  W.,  104  Mo.  App.  1,  78  S.  W.  325. 
There,  citing  many  cases  supporting  the  rule, 
it  is  held,  referring  to  the  obligations  of  the 
members  of  a  like  order  to  pay  assessments 
levied,  that  the  failure  of  the  member  to  pay 
within  the  time,  if  so  provided  by  the  con- 
stitution and  laws  of  the  order,  Ipso  facto 
forfeits  all  right  under  the  certlflcate,  our 
court  saying  (104  Mo.  App.  loa  dt  17,  78 
S.  W.  loc  dt  329) :  "A  member  holding  a 
■benefldary  certlflcate  of  the  order,  receive 
this  notice"  (of  the  falling  in  of  assessments 
and  does)  "once  for  all  wh^  he  receives 
the  ootiflcate  which,  in  effect,  Incorporates 
tUs  law  of  the  order  Into  the  contract  of  In- 
surance^ and  a  membw,  by  acc^tlng  the  oer- 
tlflcat^  agrees  to  pay  the  monthly  assess* 
ments  as  repaired,  *  *  *  as  a  condition 
precedent  to  the  continuance  of  bis  certifi- 
cate In  forcow"  See  also  Burke  r.  Grand 
Lodge  A  O.  U.  136  Mo.  App.  450,  U8 
8.  W.  4S3.  So  we  here  repeat,  that  under  the 
contract  between  the  parties,  non-payment  of 
dues  and  assessments  within  file  required 
period,  ipso  facto  ected  a  forf^tnre  ct  aU 
rights  under  bis  contract,  ft>r  the  relaOon  of 
the  parties  to  eadt  oOier  mu  one  of  con- 
tract,  and  is  determinable  as  in  the  case  of 
any  lawful  contract,  and  while  the  courts 
do  not  favor  forfeltiwe,  when  the  contract  Is 
a  lawful  on^  fairly  made^  and  provides  for  a 
forfeiture,  forfeiture  will  be  enforced. 

It  la  held  in  the  BorgraeCe  Oase,  supra, 
that  the  unauthorized  acts  of  a  ministerial 
ofAca  of  a  subordinate  lodga  can  not  dls- 
poise  with  the  duty  of  the  member  to  comply 
with  the  lawa  of  tbit  order.  This  proposttton 
la  affirmed  In  Smith  v.  Woodmen  of  the 
World,  supra,  where  it  was  urged  that  the 
clerk  of  the  camp  of  wbldi  the  deceased  had 
been  a  member,  had  by  his  course  of  dealing 
induced  the  member  to  believe  that  he  was 
not  required  to  pay  his  assessments  and  dues 
on  tbe  first  day  of  the  mouth  and  In  conse- 


quence tiiereof  the  defendant  bad  waived  the 
forf^tnre.  It  was  in  evidence  In  that  case 
that  the  la^  of  the  order  provided  that  If, 
after  the  first  day  of  the  monUi  and  before 
be  had  fOTwarded  his  r^rts  for  that  partic- 
ular month,  a  member  came  before  him,  the 
derk  or  secretary,  and  tendered  payment 
while  in  good  health,  he  would  accept  pay- 
ment  and  report  him  In  good 'standing.  The 
defendant's  by-laws  expressly  conferred  au- 
thority upon  the  clerk  to  accept  dues  and  as- 
sessments when  so  tendered  by  a  member 
while  In  good  health.  Under  this  state  of 
facts  our  Supreme  Court  held  (179  Mo.  loc. 
dt  135,  77  S.  W.  lot  dt  867,  and  following): 
"There  was  no  waiver,  therefore,  of  any 
condition  or  requirement  of  defendant's  con- 
stltntlon  and  by-laws  or  of  the  contract  of 
the  deceased,  through  any  act  of  the  clerk 
of  the  local  camp.  The  acceptance  by  him 
of  assessments  under  the  circumstances,  was 
compliance  with  and  not  a  modification  or 
waiver  of  defendant's  law.  This  being  true^ 
it  is  unnecessary  to  dte  authorities  showing 
that  the  derk,  under  the  constitution  and  by- 
laws of  defendant,  was  without  power  or  au- 
thority to  bind  the  company,  or  to  waive  any 
provision  of  its  law  by  a  course  of  conduct  In 
accepting  the  payments  of  assessments  at  de- 
linquent members." 

[2, 3]  A  member  of  this  organization  is 
conclusively  assumed  to  know  these  provi- 
sions and  to  know  that  the  secretary  of  the 
subordinate  lodge  had  no  power  to  accept 
any  paym^t  save  on  the  compliance  by  the 
member  with  certain  prescribed  rules  and 
regulationB.  "T^e  spontaneous  action  of  lo-. 
cal  secretaries,"  says  our  court  In  the  Boyce 
Case,  supra  (99  Mo.  App.  loc  dt  355,  IS  S.  W. 
loc.  dt  302)  "of  this  and  kindred  sodetles  In 
accepting  dues  from  suspended  members  con- 
trary to  the  constitution  or  t^-laws,  whether 
the  acceptance  be  due  to  Ignorance  or  complai- 
sance, does  not,  ipso  facto,  reinstate  the  in- 
surance and  can  not  have  that  result  unless 
the  settled  rules  of  hiw  governing  contrac- 
tual oMlgatlona  are  set  aside  as  to  contracts 
of  fratranal  insurance  *  *  *  If  a  local 
secretary  goes  on  for  a  considerable  period 
acc^ting  dues  after  default  and  remitting 
them  to  the  supreme  officers,  who  accept 
them  with  knowledge  that  they  were  paid  out 
of  time,  these  would  be  Aicts  from  which  a 
waiver  might  be  inferred ;  the  waiver  bdng 
founded  on  the  notion  that  tbe  m^ber  was 
led  by  the  course  of  d«illng,  into  believing 
It  was  all  right  to  pay  his  dues  after  th^ 
regular  data."  McMahon  v.  Maccabees,  161 
Bfo.  522,  62  &  W.  Is  dted  In  support  of 
this.  In  tbe  case  at  bar,  however,  there  Is 
no  evidence  that  the  supreme  governing  body 
had  any  notice  whatever  ox  any  such  ac- 
tion on  the  part  of  the  derk  or  secreta- 
ry of  this  subordinate  counsel.  Moreover, 
it  is  clear,  on  the  uncontradicted  evidence, 
that  the  clerk  ot  tbe  Grove  accepted  pay- 
ment from  the  husband  of  the  member  in 
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rdiance  npon  tbat  buaband's  statement  tbat 
his  wife  was  then  "all  right."  Tbe  laws 
of  the  order  expresslsr  provided  that  if  ac- 
c^>ted  eren  on  the  faith  of  a  written,  formal 
certificate  of  health,  and  It  develops  that 
the  statement  was  ontm^  the  acc^ttance  is 
not  binding.  The  trial  coait  sent  the  case  to 
the  JuTj  on  Uie  theory  that  there  was  erl- 
denoe  of  waiver.  Ttae  waiver  here  relied 
upon  and  pleaded  and  upon  the  existence  of 
whl(A  the  court  Instructed  the  Jury  at  the 
Instnnce  of  plalntifFB,  is  not  sustained  by  any 
substantial  evidence  Id  the  case.  No  knowl- 
edge of  any  of  the  acts  of  the  clerk  or  sec- 
retary of  the  subordinate  council  which  are 
claimed  as  waiver  are  brought  home  to  the 
governing  body  of  the  order,  and  this  action 
Is  against  the  order,  not  even  against  the 
clerk  of  the  subordinate  Grove,  assuming 
that  the  latter  had  knowledge  of  these  acts, 
of  which  there  Is  no  proof  whatever.  The 
defense  of  waiver  Is  practically  the  only  one 
under  which  the  plaintiff  can  be  said  to  have 
any  standing.  That  failing,  as  we  hold  It  did, 
we  are  compelled  to  hold  that  plaintiff  can- 
not recover.  The  Judgment  of  the  circuit 
court  must  be,  and  accordingly  is,  reversed. 

MORTONI  and  ALLEN.  33^  ooncor. 


WATTS  et  al.  v.  PIERSON  et  aL 

(Kansas  Ci^  Conrt  of  Appeals.  Missouri. 
Hay  1^  1913.  Rehearing  Denied 
Hay  19, 1813.) 

1.  Appeal  and  Ebbob  ((  979*)— Disobetion 
or  Tbial  Coubt— Gbantinq  New  Trial, 

The  trial  court's  discretion  in  granting  a 
a  new  trial  because  the  verdict  is  against  the 
evidence  will  not  be  disturbed  on  appeal,  if  there 
Is  any  aubstantiel  evidence  against  the  verdict. 

[Ed.  Note.— For  other  casestsee  Appeal  and 
Error,  Cent.  Dig.  H  8871-3873:  Dec.  Dig.  | 
979.*] 

2.  Aeveai.  Airn  EhaoB  (|  979*)— DxsGBvnoN— 
Chant  ot  Nsw  Trial  —  wuobt  or  Bn- 

DBNCE. 

The  trial  court's  action  in  setting  aside  a 
verdict  on  the  ground  that  It  was  "not  support- 
ed by  the  evidence"  was  equivalent  to  a  ruling 
tbat  it  was  not  supported  by  the  "weifcbt"  of 
the  evidence,  so  as  to  make  applicable  the  rule 
that  the  discretion  in  setting  aside  a  verdict 
on  that  ground  will  not  be  disturbed  If  there  is 
any  substantial  evidence  supporting  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |}  8871-3878,  S877;  Dec. 
Dig.  f  979.«] 

3.  Pabthebship  (I  44*)— Actions  bt  Pabt- 
nbbs— BuKDBN  or  Pbotino  Pabtnership. 

The  burden  of  proving  a  partnership  in  a 
purported  firm  Is  on  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §i  61-63;  Dec.  Dig.  {  44.*] 

4.  Pabtnebship  (I  218*)- Action- INSTBTJO- 

TIONS. 

An  histruction  in  an  action  by  alleged  part- 
ners directing  a  verdict  for  plaintiffs,  if  the 
jury  believed  that  one  of  such  nlaintiffs  was 
acting  for  himself  and  the  other  ^'under  a  cer- 
tain agreement  between  them,"  was  defective 


for  not  requiring  a  finding  ol  partnership  Iff 

plaintiffs. 

[Ed.  Note.— For  other  eases,  see  Partn«> 
ship,  Oent^  Dig.  H  4fl.  426-^;  D«!^  Dig.  | 
216.*} 

Appeal  from  Oircdt  Court,  Ja^wm  Goiui* 
tr;  O.  A.  Lucas.  Judge. 

Action  by  M.  F.  Watts  and  another  against 
William  B.  Pierson  and  others.  Vnm  a 
judgment  sustaining  defendants*  motion  for 
a  new  trial  after  verdict  for  plaintUf^  pMn- 
tiffs  appeal.  Affirmed. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
City,  for  appellants.  3.  Walter  Farrar,  of 
Kansas  CStr,  for  reowndenta. 

ELLISON,  J.  This  action  was  .brought 
to  recover  damages  to  plaintiffs  for  falmre 
on  part  of  defendants  to  comply  with  their 
contract  in  relation  to  a  lot  of  sheep  and 
goats.  There  was  a  verdict  in  the  trial  court 
for  the  plaintiffs.  Defendants  filed  a  motion 
for  new  trial,  which  was  sustained,  and 
plaintiffs  appealed. 

M.  F.  Watts  and  J.  J.  Watta  were  brother^ 
the  former  residing  in  St  Louis  and  the 
latter  on  a  farm  in  Howard  county  owned 
by  the  former.  This  action  was  originally 
brought  in  the  name  of  J.  J,  Watts.  After- 
wards M.  F.  Watts  was  made  a  plaintiff 
and  afterwards  J.  J.  Watts  died,  and  M. 
F.  was  substituted  as  surviving  partner.  The 
defendants  are  partners  doing  business  in 
Kansas  City  as  live  stock  commission  men 
and,  as  claimed  by  plaintiffs,  furnished  8heq» 
and  goats  at  different  times,  at  certain  stated 
prices ;  the  agreement  being  that  they  would 
purchase  than  after  being  pastured  and  fed 
at  a  certain  advance  per  pound.  Tbe  peti- 
tion is  In  two  counts,  contalidng  mnCh  In 
detail,  hnt,  In  view  of  our  conclusion,  we 
need  not  r^r  to  it  more  spedflcaUy.  The 
conrt  granted  a  new  trial  on  the  ground  that 
the  evidence  did  not  support  a  partnership 
between  the  idaintiffs. 

There  was  a  written  agreonent  between 
them,  reading  as  follows: 

"An  agreement  made  In  duplicate  the  lat 
day  of  May,  1906,  between  3.  3.  Watts  and 
M.  F.  Watts. 

"U.  F.  Watts  la  the  owner  of  three  tarm« 
conunonly  known  respectively  as  the  IfiUer, 
McGune,  and  Walden  farms.  adj(rfntii8;  and 
hereinafter  referred  to  as  the  farm. 

"J.  J.  Watts  has  been  managing  the  form 
for  some  years  under  a  written  oontiaet  and 
oral  agreements.  A  complete  understanding 
has  been  readied  between  J.  J.  Watta  and 
M.  F.  Watts  as  to  past  matters  and  fbr  the 
future  condnct  of  the  fttrm  It  la  agreed  be- 
tween them  as  follows: 

"1st  AU  agreemoits  of  every  character, 
written  or  oral,  between  them  with  nepeet 
to  the  farm  are  hereby  dedared  terminated 
and  all  mattors  arising  out  of  the  same  ideaa- 
antly  and  to  the  entire  satlsfiactton  of  each 
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adinstecL  H.  F.  Watts  Is  the  owner  of  tbe 
tuna,  as  well  as  of  all  personal  iwopertf  of 
every  description  thereon  or  appertaining 
thereto,  save  and  except  the  taoiutiudd  goods 
of  J.  J.  Watts  and  bis  tamlly. 

"and.  Tbe  farm  and  personal  iwoperly  In- 
dndlng  stock  thereon  has  coat  M.  F.  Watts 
Oilrty-flix  tHouaand  dollars  (936,00000);  and 
tbe  lire  stock,  wheat  tn  the  field,  old  com 
and  cash  on  hand  are  now  eetlnuited  as  fol- 
lows :  nfinnmeratiiiig  98,000  worth  of  proper- 
ty.! 

"Srd.  The  fiscal  year  for  farming  opera- 
tions shall  be  from  May  let  to  April  80th— 
the  first  fiscal  year  beglwring  May  1,  1908. 

"itb.  J.  J.  watts  shall  condnne  to  manage 
the  farm  on  tiie  following  baids:  He  shall 
be  permitted  to  occui^,  with  himself  and 
temily,  the  dwelUng  house  on  the  farm,  nae 
from  the  farm  firewood  and  such  products 
as  he  may  desire  for  his  table,  and  shall 
reoelTe  and  be  paid  annually  the  mm  of 
six  hundred  dollars  (|e0O.0O)  for  his  per- 
sonal aerricea;  at  the  aid  of  each  fiscal  year 
it  the  net  i^fite  are  one  thousand  six  hun- 
dred and  fifty  dollars  (Vl,6SO.0O)  or  below 
that  amount,  the  entire  net  profits  sl^iU  be 
paid  over  to  M.  F.  Watts;  all  of  tbe  net 
{Profits  over  and  above  one  thousand  six 
hundred  and  flf^  dollars  ($1,650.00)  shall  be 
divided  between  J.  J.  Watts  and  M.  F. 
Watts;  profits  shall  be  paid  at  the  end  of 
each  fiscal  year. 

"5th.  This  agreement  shall  continue  for 
ten  years  from  May  1,  1006,  should  J.  J. 
Watts  continue  to  live  during  that  time,  and 
shall  continue  after  said  ten  years  so  long 
as  the  net  profits  to  M.  F.  Watts,  bis  heirs, 
executors,  administrators  or  assigns,  shall 
be  not  less  than  two  thousand  dollars  (f2,- 
000.00)  per  year." 

This  writing  does  not  prove  the  existence 
or  nonexistence  of  a  partnership  as  a  con- 
clnslon  of  law.  It  may  or  may  not  hare 
formed  the  basis  for  one.  Tbere  was  other 
testimony  In  plaintiffs'  behalf  which  was 
given  by  witnesses.  Tbe  entire  evidence  for 
plaintUTs  did  not  establish  a  partnership  as 
a  matter  of  law.  It  depended  on  the  belief 
or  finding  of  a  Jury,  considering  all  tbe  evi- 
dence. The  evidence  submitted  by  plaintiffs, 
without  regard  to  that  Introduced  by  defend- 
ants, left  the  qnestion  for  tbe  Jury-  Tbere 
was  evidence  In  defendants'  behalf  tending 
to  show  there  was  no  partnership.  In  this 
state  of  the  case  we  must  affirm  the  Judg- 
ment granting  the  new  trial. 

[1]  The  mle  Is  that  when  the  trial  court 
In  its  discretion  grants  a  new  trial  because 
the  verdict  is  against  the  evidence,  or  Is 
not  supported  by  the  evidence,  its  discretlou 
will  be  upheld  on  appeal  if  there  is  any  sub- 
stantial evidence  against  tbe  verdict  Hem- 
don  T.  Lewis,  175  Mo.  116,  125,  74  S.  W. 
876;  Lead  &  Zinc  Co.  v.  Webster,  193  Mo. 
351.  92  S.  W.  79;  Seeger  v.  Silver  Co.,  193 


Mo.  400,  91  S.  W.  1030;  Kamee  v.  Winn, 
126  Mo.  App.  712,  106  S.  W.  1098;  Canter- 
bury V.  Kansas  City,  130  Mo.  App.  1,  108  8. 
W.  574. 

[2]  Those  cases  were  where  the  verdict 
was  said  to  have  been  against  the  weight 
of  tbe  evidence,  while  the  order  in  this  case 
was  that  "the  verdict  was  not  supported  by 
the  evidence."  We  take  it  that  the  mle  as 
to  nonsupport  by  the  "weight"  of  the  evi- 
dence applies;  since,  if  it  is  not  supported 
by  the  evidence,  it  necessarily  Is  not  support- 
ed by  the  weight  of  the  evidence.  In  Baugh- 
man  t.  Fnlton,  139  Mo.  557,  41  S.  W.  215, 
a  cause  stated  in  the  motion  for  new  trial 
was  that  "the  verdict  is  contrary  to  the  law 
and  the  evidence,"  and  "because  the  verdict 
Is  against  the  weight  of  the  evidence."  But 
the  record  showed  tbe  motion  was  "sustained 
for  the  reason  that  the  verdict  of  the  Jury 
is  against  the  evidence."  The  opinion  shows 
such  reason  not  distinguishable  from  "weight 
of  the  evidence."  It  is  therefore  clear  that 
we  have  no  ground  Cor  interference  with  the 
court's  order. 

[3]  It  may  be  well  to  suggest  that  the  in- 
stmctlous  for  plaintKEs  must  not  delude  the 
harden  of  proving  a  partnership,  as  they 
do  with  their  present  wording. 

[4]  The  first  one  directs  a  verdict  for  them 
provided  tbe  Jury  believed  that  throughout 
tbe  transactions  J.  J.  Watts  "was  acting  for 
himself  and  M.  F.  Watts  under  a  certain 
agreement  between  them."  Snch  provlBo 
does  not  require  a  finding  of  partnership. 
It  should  be  made  to  do  sa  Tbe  second  In- 
straction  directs  a  verdict  without  even  the 
proviso  of  the  firat  or  a  reference  to  It.  The 
third  Instruction  has  the  same  defect  as  the 
first.  The  fourth  has  the  fault  of  the  second. 
It  contains  a  &lnt  restriction  in  the  first 
part  by  referring  indefinitdy  to  other  inatmo 
tlons,  but  that  does  not  cure  the  fiinlty 
omission. 

It  is  nnnecoBsaiy  to  dtscoas  the  further 
reason  of  die  court  as  to  misconduct  of  coun- 
sel in  argument,  as  extrinsic  matters  will 
doubtless  be  omitted  at  another  trial. 

Tbe  Judgment  is  affirmed.  AH  concur. 


HAMMOND   V.  McHAROUB. 

(Kansas  City   Court  of   Appeals.  MissonrL 
April  21,  1913.    Rehearing  De- 
nied May  19,  1913.) 

1.  Pbincipal  and  Subett  (S  126*)— Notice 
TO  Sue  Principal— Dkceased  Sdbkty— Ad- 
min istbatob— Authority  to  Give. 

The  administrator  of  a  deceased  surety  on 
a  note  may  properly  give  notice  to  the  holder  to 
sue  those  primarily  liable. 

[Ed.  Note.-— For  other  cases,  see  Principal 
and^^urety,  Oent  Dig.  Sf  32^-351;  Dec  Dig.  { 

2.  PaiNciPiL  AND  Subett  (8  120*>— Deceased 
Subett— Administbatob— Notice  to  Sde— 
Construction. 

Where  the  administrator  of  a  deceased 
surety  on  a  note  gave  notice  to  the  holder  to 
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sue  the  puties  primarilr  liable,  it  was  not  fa- 
tally d^ective  lor  failure  to  definitely  etate 
that  decedent  waa  surety,  because  it  recited 
that  if  he  signed  the  note  "be  did  so  as  sore^," 
etc 

(Ed.  Note.— For  other  cases,  see  Principal 
and  Snrety.  Cent  Diff.  H  Dee.  Dig.  { 

126.*] 

3.  Pbincipai,  and  Sitbett  a  126*)— MoncB 
TO  Sue  Pbihcipal  Dbbtoe— Fujitq  Note 
AGAINST  Deceased  Subett's  Estate— Stat- 

TJTES. 

That  the  holder  of  a  note  was  authorized 
by  Rer.  St  1009,  f  1734,  to  proceed  against  the 
signers  singly  or  jointly,  and  that  In  the  exer- 
cise of  such  right  she  had  filed  the  note  for  al- 
lowance in  the  probate  conrt  against  the  estate 
of  one  of  the  parties  who  was  surety,  did  not 
deprive  the  surety's  administrator  of  the  ri^t 
to  give  notice  to  the  holder  to  sue  those  prima- 
rily liable. 

[Eld.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {f  329-361 ;  Dec.  Dig.  | 
126l"] 

4.  PBinCIFAI,  AKD  SUBETT'  (|  126*)— NOHOB 

BT  SiTEBrr  TO  Sub— GoimjANOB— Place  of 

Suit— Maeebs  or  Note. 

Where  one  of  the  makers  of  a  note  resided 
In  the  same  county  in  which  plaintiS  resided, 
and  the  other  maker  in  another  county,  plain- 
tiff, on  being  served  with  notice  by  a  surety  to 
sue  the  makers  primarily  liable,  was  bound  to 
bring  an  action  within  30  days  In  the  county  in 
whiui  she  resided  against  the  resident  defend- 
ant and  serve  the  writ  on  the  comaker  in  the 
county  of  his  residence. 

[Ed.  Note.— For  other  cases,  see  Principal 
«nd  Surety.  Cent  IHg-  H  329-3S1 ;  Dec.  Dig. 
I  126.*] 

6.  PbINCIPAL  AND  SUBETT  <{  126*)— PBBSONB 

Pbucaeil-t  Liable— Notiob  .to  Bus— As- 

8IONUENT  FOB  CBEDITOBS. 

Where  two  of  the  makers  of  a  note  prima- 
rily liable  made  an  assignment  for  the  benefit 
of  creditors,  the  fact  that  a  notice  to  the  bold- 
er to  sue  the  makers,  given  by  the  administra- 
tor of  a  surety,  contained  a  recital  that  the 
makers  had  made  such  assignment  did  not  nul- 
lify the  requirement  that  the  holder  should  sue 
them  and  authorize  a  mere  filing  of  the  notes 
as  a  claim  against  the  assignee,  nor  could  such 
filing  in  any  event,  more  than  30  days  after 
service  of  the  notice,  operate  as  a  compliance 
therewith,  though  tbey  were  filed  on  the  first 
day  fixed  by  the  assignee  for  the  hearing  of 
claims. 

[Bd.  Note. — For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  H  S2&-361;  Dee.  JXg. 
I  128.*3 

Appeal  from  Oticult  Oonrt,  Mercer  Goim- 
ty:  Geo.  W.  Wanamaker,  Jnd^ 

Action  by  J«nima  Hammond  against  B. 
B.  McHaivoe.  as  administrator  of  Jesse 
•Oeorg^  deceased.  Jndgment  for  {Oalntlff. 
■and  defendant  appeala  Reversed. 

Ira  B.  Hyde,  A.  M.  Hyde,  and  Orton  & 
OrtOD,  all  of  Princeton,  for  appellant  B.  M. 
Harber,  of  Trenton,  L.  B.  Woods,  of  Prince- 
ton, and  B.  R.  Sheets,  of  GhilUcothe,  for  re- 
spondent 

ELLISON,  P.  J.  Plaintiff  is  the  assignee 
of  two  promissory  notes  of  $1,G00  each. 
They  were  executed,  so  far  as  the  notes 
show,  by  A.  R.  George,  A.  B.  George,  and 
Jesse  George,  as  makers ;  but  In  reality  the 
latter  was  a  surety  for  the  two  others:  and 


be  afterwards  died,  defendant  McHargue 
being  appointed  his  administrator.  Plain- 
tiff  then,  on  the  28tb  of  March,  1911,  pre- 
sented the  notes  for  allowance  against  the 
estate  of  Jesse,  and  they  were  allowed  by 
the  probate  court  on  the  12th  of  February. 
1912.  An  appeal  was  taken  by  the  admin- 
istrator to  the  circuit  court,  where  Jndg- 
m^t  was  again  rendered  for  plalntifF.  The 
administrator  then  brought  the  case  bera 

The  defense  is  that  Jesse  George  was  a  sure- 
ty on  the  notes  and  that  on  the  3d  of  April 
1911,  under  the  provision  of  section  1126% 
R.  S.  1909,  he  notified  plaintiff  to  bring 
suit  within  30  days  agaloBt  the  makers, 
which  he  allies  she  fttiled  to  do,  and  that 
in  consequence  the  estate  of  Jesse  waa  dis- 
charged. 

It  seems  that  A.  B.  and  A.  B.  George  he- 
came  iDsolTOkt  and  Beparatdy,  on  the  23d  of 
March,  1911,  made  an  asslgnmeiit  for  the  ben- 
efit of  their  creditors,  to  John  W.  Meade,  as- 
signee. Restating  the  forcing  In  tbe  order 
of  time,  we  find  A.  R.  and  A.  B.  George 
made  an  aaBignment  Mardi  23, 1911,  and  tJie 
notes  were  presented  to  the  iwobate  conrt  of 
Mercer  county  for  allowance  against  Oie  es- 
tate of  Jesse  Gecffge  Ato  daya  aftwmurds, 
March  28,  1911,  and  stz  days  after  tliat, 
April  8,  Iftll,  the  notice  to  ane  was  given  by 
the  defendant,  administrator  of  Jesse  George; 
and  on  July  18,  1911,  the  notes  were  pn- 
sented  by  plaintiff  to  the  assignee  in  DavieBs 
county.  As  the  notice  to  sue  affords  the 
principal  oontentloa  betweoi  the  parties,  we 
set  it  out  as  follows:  *'Toa  are  hereby  noti- 
fied that  yon  hold  two  notes  of  ¥1,S00  eaeb, 
dated  August  11,  1909,  on  which  are  the 
names  as  makers  of  A.  B.  George,  A  B. 
George  and  Jesse  George.  You  are  further 
notified  that  said  Jesse  George  is  dead  and 
that  the  undersigned  Is  the  duly  appointed, 
qualified  and  acting  administrator  of  his  es- 
tate; that  If  Jesse  George  signed  said  note 
he  did  so  as  surety  for  said  A.  R.  George 
and  A.  B.  George,  and  that  I  require  you 
forthwith  to  commence  suit  against  said 
principal  debtors  A.  R.  George  and  A.  B. 
George,  and  other  parties  liable.  Ton  are 
also  notified  that  A.  R.  George  and  A.  B. 
George  have  each  made  an  assignment  of 
their  property  for  the  benefit  of  their  cred- 
itors to  John  W.  Meade  of  Gallatin,  Daviess 
county,  Missouri,  who  is  authorized  by  law 
to  hear  and  render  judgment  for  claims  of 
creditors  against  said  A.  R.  George  and  A. 
B.  George." 

[1]  It  has'  been  decided  that  an  adminis- 
trator of  a  deceased  surety  may  properly 
give  notice  to  sue.  O'Howell  v.  Kirk,  41  Ho. 
App.  523. 

[2]  But  conceding  that  to  be  the  law,  yet 
plaintiff  Insists  that  the  notice  was  Insuffi- 
cient in  that  It  fklls  to  state  definitely  that 
Jesse  George  was  a  surety  on  the  notes,  In 
that  It  used  tbe  expression,  "If  Jesse  Geoi^ 
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s^ed  said  note,  be  did  so  as  enrety."  etc. 
Plaintiff  Bays,  and  so  tbe  law  Is,  tbat  the  no- 
tice must  be  clear  and  explicit.  It  must 
iimonnt  to  a  direction  or  command  to  sae. 
32  OSrc.  104 ;  Savage  v.  Carleton,  33  Ala.  443; 
Darb7  t.  Bank,  97  Ala.  643,  11  South.  881 ; 
Bates  T.  Bank,  7  Ark.  394,  46  Am,  Dec.  293; 
Moore  t.  Peterson,  64  Iowa,  423,  20  N.  W. 
744.  And  so'  It  was  held  by  our  Snin-^e 
Conrt  In  Lockrldge  t.  Upton,  24  Mo.  184, 
that  a  notice  saying  the  surety  "would  not 
stand  good  as  security  any  longer"  was  In- 
suflacient,  because  it  was  not  a  requirement 
or  demand;  and  that  there  should  be  an 
explicit  direction  to  sue.  Notwithstanding 
the  strict  constmctiw  which  like  statutee 
are  thus  shown  to  haTe  recelTod,  we  think 
the  notice  In  controTersy  is  not  made  noli 
by  the  expression  "if  Jeaae  George  signed 
said  notes,  he  did  so  as  surety,"  etc.  It  is  the 
administrator  speaking  through  the  notice; 
and,  being  aware  that  be  had  no  right  or 
authority  to  make  an  admission  binding  the 
estate,  he  put  tbe  statement  in  the  form 
which  the  law  would  have  given  It  bad  he 
omitted  tbe  word  *if."  Leeper  v.  McOuire, 
57  Mo.  360;  Melcher  v.  Derkum.  44  Mo. 
App.  650. 

[3j  Plaintiff  suggests  that  the  notice,  if 
otherwise  legal,  was  too  late,  as  she  had  al- 
ready begun  suit  by  filing  the  notes  for  al- 
lowance in  the  probate  court,  and  tbat  she 
bad  a  right,  under  section  1734,  R.  S.  1909, 
to  proceed  against  tbe  signers  of  the  notes, 
singly  or  Jointly,  as  she  thought  proper.  We 
think  the  point  not  well  taken.  Tbat  right 
was  not  intended  to  permit  her  to  destroy 
the  right  of  a  surety  to  give  tbe  statutory 
notice  to  sue. 

[4]  This  vital  question  remains:  EHd 
plaintiff's  failure  to  sue  A  B.  and  A  R, 
George  within  the  statutory  limit  of  SO 
days  discharge  Jesse's  estate  as  snrety  ? 
A.  B.  Qeorge  wss  a  resident  of  Mercer  coun- 
ty where  plaintiff  resided,  and  A.  R.  Oeorge 
resided  in  Daviess  county.  Unless  plaintiff 
la,  In  some  way,  relieved  by  the  facts  of 
this  case,  she  should  have  brought  an  ac- 
tion within  SO  days  In  Mercer  county,  bad 
A.  B.  George  served  there,  and  sent  a  writ 
to  Daviess  county  for  service  on  A  B. 
George.    Slsk  v.  Bosenberger,  82  Mo.  46. 

[5]  Plaintiff,  however.  Insists  that,  wh&i 
defendant  inserted  in  tbe  notice  tbe  informa- 
tion tbat  A  B.  and  A  R.  George  bad  made 
an  assignment  to  an  assignee  who  was  "au- 
thorized by  law  to  hear  and  render  Judg- 
m&at  tor  claims  of  creditors,"  he  practically 
directed  plaintiff  not  to  bring  suit  and  nol- 
lifled  tbe  requirement  be  had  just  stated, 
that  he  "required"  mlt  to  be  commenced 
"ft>rtbwith."  We  do  not  think  this  a  proper 
Intopretatlon  of  the  notice  as  a  wbola  We 
think  it  meant  what  It  said,  that  suit  was 
-to  be  immediately  bronght,  and  tbea,  In  or- 
dn  that  plalntifl  might  have  no  excuse  for 


a  lack  of  diligence  In  collecting  the  money 
on  a  Judgment  to  be  rendered,  she  was  In- 
formed where  that  Judgment  could  be  allow- 
ed and  perhaps,  at  least,  in  part  paid.  But, 
it  we  adopt  plaintiff's  construction  that  It 
was  a  direction  to  present  the  notes  to  tbe 
assignee,  she  failed  to  do  so  witbbi  tbe  30 
days.  It  is  no  excuse  to  say  that  she  pre- 
sented it  on  the  first  day  fixed  by  tbe  as- 
signee for  hearing  of  claims.  If  tbe  assignee 
Is  to  be  regarded  as  the  tribunal  where  tbe 
notes  were  to  be  reduced  to  Judgment,  there 
should  have  been  a  compliance  with  tbe 
specific  mandate  of  tbe  statute  by  filing  the 
notes  with  blm.  We  only  refer  to  this  be* 
cause  mentioned  by  tlie  parties.  We  put  our 
decision  on  the  ground  that  the  notice  re- 
quired suit  to  be  brought  f orthvrltb,  and  It 
was  not  done  In  30  days  or  any  other  time. 

The  Judgment  must  be  rereraed.  All  con- 
cur. 


STATSI T.  EBOUSE  et  aL 
(Springfield  Oburt  of  Appeals.   Missouri.  Ifay 

6,  1813.) 

1.  False  PKcnNais  (|  2*)  —  Statdtbs  — 

AlCllTDlCBNTS— APPLICABELITT. 

Under  Rev.  St.  1909,  {  4920,  providing  that 
DO  offense  committed  prior  to  the  amendment  of 
a  statute  shall  be  affected  bv  the  amendment, 
except  that  where  the  paninment  Is  reduced, 
the  punishment  shall  be  lessened  according  to 
the  amendatory  law,  one  charged  with  obtaining, 
ia  April,  1911,  money  nnder  false  pretenses  is 
properly  charged  under  Rev.  St  1909,  {  4S65, 
punishing  by  imprisonment  in  tbe  penitentiary, 
for  not  exceeding  seven  years,  one  obtaining 
property  by  false  pretenses,  notwithBtanding 
Acta  1911,  p.  194,  approved  March  30,  1911, 
amending  the  section  so  as  to  prescribe  that  the 
punishment  shall  be  the  same  as  that  imposed 
for  the  larceny  of  the  property  so  obtained,  but 
accused,  tried  after  the  taking  effect  of  the 
amendment,  is  entitled  to  the  benefit  thereof. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S  2;  Dec.  Dig.  %  2.*} 

2.  Cbimxnal  Law  (S  1TO0*)—Appjcai>— Juris- 
DICTION — Penalty. 

Where  the  punishment  was  properly  fixed 
at  a  fine  of  f20  against  each  of  two  defendants 
chained  with  obtuning  money  nnder  false  pre- 
tenses, an  appeal  was  properiy  taken  to  tbe 
Court  of  AppMls. 

[Ed.  Note.— For  other  cases,  see  Orlminal 
I^^w.^Cent  Dig.  SI  2578-2580;  Dec.  Dig.  f 

3.  False  Pbbtbnbes  (i  7*>— BLmocNTS  or  Of- 
fense. 

To  constitute  the  crime  of  obtaining  money 
under  false  pretenses,  the  false  pretense  most 
be  either  of  a  past  event,  or  of  some  fact  having 
a  present  existence,  and  it  cannot  ccouist  of  a 
promise  to  do  something,  or  of  some  event  to 
happen  in  the  future. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  IS  &~12,  26;  Dec.  Dig.  {  7.*] 

4.  False  VrnxBtBaa  (|  7*}~-VkxitEsra  or  Or- 

TCNSB. 

Where  prosecutor  advanced  money  to  ac- 
cused, at  least  partly  on  the  promise  of  accused 
that  property  would  be  d^vered  to  prosecutor 
In  the  future,  and  partly  on  the  promise  that 
accused  would  make  prosecutor  whole  on  an- 
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other  coDtract,  accnsed  Tvaa  not  guilty  of  obtala- 
ias  money  under  false  pretenses. 

[Ed.  Note.— For  other  cases,  eee  False  Pre- 
tenses, Cent.  Di«.  §{  6-12,  25 ;  Dec.  Dig.  |  7."] 

Appeal  from  Circuit  Court,  Taney  County; 
John  T.  Moore,  Judge. 

Milton  Erouse  and  another  were  convicted 
of  obtaining  money  under  false  pretenses, 
and  they  appeal.  Reversed,  and  defendants 
discharged. 

FASBINOTON,  J.  This  is  an  appeal  from 
a  Judgment  of  conviction  for  obtaining  monoy 
nnder  false  pretenses.  The  i»rosecutlon  grew 
out  of  a  sale  of  railroad  ties,  the  proeecutlug 
witness,  Levi  Bussell,  claiming  that  he  con- 
tracted for  and  paid  for  300  ties  and  received 
only  243.  It  appears  from  all  the  testimony 
that  no  money  was  paid  by  the  prosecuting 
^tness  to  tlie  defendants,  bnt  that  defend- 
ants' land  was  advertised  to  be  sold  for  de- 
linquent taxes  and  the  prosecuting  witness 
paid  them,  according  to  Ills  testimony,  at 
defendants'  reqneflt,  and  that  he  later  satis- 
fled  a  Judgment  against  the  defendants,  add 
it  was  by  these  payments  that  the  prosecut- 
ing witness  paid  for  the  800  ties. 

CI,  2]  The  statute  (secUon  4S65,  B.  &  1909). 
80  far  as  it  pertains  to  this  case,  is  as  fol- 
lows: "Bvery  person  who,  with  Intent  to 
dieat  or  defraud  another,  shall  designedly,  by 
color  of  any  false  token  or  writing,  or  by  any 
other  false  pretense,  •  *  *  obtain  from 
any  person  any  money,  personal  property, 
right  in  action  or  other  valuable  thing  or 
effects  whateoevw  •  •  •  shall,  upon 
conviction  thereof,  be  pnnlshed  by  Imprlson- 
mmt  in  the  penitentiary  for  a  term  not  ex- 
ceeding seven  years."  This  section  was 
amended  in  1911  (Session  Acts,  p.  l&t),  by 
striking  out  the  words  "by  imprlsoument  in 
the  penitentiary  for  a  term  not  exceeding 
seven  years"  and  inserting  In  lieu  thereof  the 
words,  'In  the  same  manner  and  to  the  same 
extent  as  for  feloniously  stealing  the  money, 
property  or  things  so  obteined,"  so  that  the 
clause  prescribing  the  punishment  now 
stands  precisely  as  It  was  In  section  1927, 
B.  B.  1809,  except  that  the  word  "thing"  near 
the  end  of  the  clause  Is  changed  to  "things." 
This  amendment  of  1911  was  approved  Mardi 
30,  1011,  and  did  not  become  operative  un- 
til 90  days  after  the  adjournment  of  the 
Legislature  (section  8061,  B.  8.  1900),  which 
occurred  on  March  20,  1911  (Session  Acts 
1911,  p.  452).  This  case  was  tried  at  the  Oc- 
tober term,  1911,  of  the  circuit  court  of 
Taney  county,  and  the  money  which  is  al- 
leged to  have  been  obtained  by  defendants 
by  means  of  false  pretenses  was  paid  by  the 
prosecuting  witness  on  the  Ist  and  8d  days 
of  April,  1011.  Section  4565,  B.  S.  1909,  was 
still  in  force  at  the  time,  and  hence  the  de- 
fendants were  properly  charged  under  it 
State  V.  Mathews,  14  Ma  133.  Section  4920, 
R.  S.  1009,  is  as  follows:  "No  offense  com- 


mitted and  no  fine,  penalty  or  forfeiture  In- 
curred, or  prosecution  commenced  or  pending 
previous  to  or  at  the  time  when  any  statu- 
tory provision  shall  be  repealed  or  amnided, 
shall  be  affected  by  such  repeal  or  amecd- 
ment,  bat  the  trial  and  punishment  of  all 
such  offenses,  and  the  recovery  of  such  fines, 
penalties  or  forfeitures  shall  be  had,  in  all 
respects,  as  if  the  provision  liad  not  beea 
repealed  or  amraded.  except  that  all  sudi 
proceedings  shall  be  conducted  according  to 
existing  laws:  Provided,  that  If  the  penalty 
or  punishment  for  any  offense  be  reduced 
or  lessened  by  any  alterati<ni  of  the  lav 
creating  the  offense,  such  penalty  or  punlsb- 
ment  shall  be  assessed  acocnrding  to  the 
amendatory  law."  The  trial  oonrt  thmCbre 
rightly  gave  the  defendants  the  benefit  of 
this  statato  In  the  instmcUons  by  defining 
the  punishment,  if  any,  aceorfilng  to  aectlon 
4648,  R.  S.  1909,  relating  to  petit  laiceny, 
and  the  Jury  in.  their  verdict  fixed  the  pun* 
ishmrat  at  a  fine  ot  920  against  each  defend- 
ant All  of  the  foregoing  manly  goes  to 
show  that  the  appeal  has  bem  lodged  In 
the  proper  appelate  court 

[3, 4]  At  the  dose  of  the  state's  evidence 
In  chief,  and  again  at  the  close  of  all  the 
evldraice,  defendants  tendered,  and  the  court 
retnsed  to  give,  a  peranptory  Instmctlon, 
of  which  complaint  la  made  In  Che  motion 
for  a  new  trial. 

In  his  statement  to  the  Jury,  before  any 
testimony  was  heard,  ttie  prosecuting  attoz^ 
ney  said:  "On  this  date  the  Krouaes  had 
to  liave  so  much  money  to  pay  an  obliga- 
tion, and  Mr.  Russell  wrote  th«n  a  check. 
•  •  •  That  was  a  Uttle  more  than  the 
ties  were  worth.  They  represented  they  had 
300  good  ties,  and  be  gave  Uiem  this  mon^, 
which  was  a  little  more  than  the  ties,  and 
they  agreed  at  that  time  to  contlnoe  making 
ties  and  selling  to  him  on  this  basis,  to 
floish  paying  this  money  and  a  former  ittop- 
osltlon.  They  fell  short  on  It  the  winter  be- 
fore— some  time  In  the  winter  before  they 
fell  short  on  another  contract  of  |50.  and 
they  agreed  to  continue  making  and  taking 
up  this  shortage  as  an  Inducement  to  get 
this  money."  The  defendante'  objection  that 
this  stetement  relates  to  a  future  promla^ 
and  does  not  tend  to  prove  any  false  pie- 
tense,  was  overruled.  During  the  examina- 
tion of  the  prosecuting  witness,  the  state's 
attorney  said:  "He  paid  them  more  money 
on  tUs  contract  than  the  300  ties  #ere 
worth,  under  the  agreement  and  promise  that 
they  would  make  more  ties.  As  I  under- 
steDd  him,  at  the  time  he  made  this  con- 
tract for  300  they  also  promised  to  make  up 
and  pay  for  what  they  got  over  before." 

The  prosecuting  witness,  Levi  Russell,  tes- 
tifying concerning  the  transaction  Involr- 
ing  the  300  ties,  was  asked  on  direct  ex- 
amination, "What  else  did  they  tell  yon  as 
an  inducement  to  get  this  money?"  and  tbe 
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witness  snswered,  "I  told  tliem  I  wanted  all 
the  ties  to  pass  the  inspection,  and  they 
Bald  they  would  make  me  ties  and  furnish 
US — "  (Interrupted).  Defendants  entered  the 
objection  to  this  testimony  that  It  does  not 
show  a  false  pretense,  bat  a  future  promise, 
as  to  which  there  was  no  ruling,  and  defend- 
ants objected  and  excepted  to  the  action  of 
the  court  In  falling  to  rule.  During  the 
cross-examlnatton  of  this  witness,  the  fol- 
lowing appears:  "Q.  Did  they  tell  you  they 
bad  the  ties  at  the  time  yon  paid  Jim  Beese? 
A.  Tes,  sir;  before.  Q.  At  the  time  you  paid 
It  did  they  tell  yon  they  had  300  ties  in  the 
woods?  A.  They  told  me  they  would  let  me 
have  800  ties."  Again:  "Q.  They  promised 
to  make  more  ties  for  you,  did  they  not? 
A.  Tes,  sir.  Q.  And  on  that  promise  you 
paid  this  tax  and  Judgment?  A.  Yes,  sir. 
Q.  On  the  promise  of  what  they  said  they 
would  do.  you  paid  th^?  A.  On  the  prom- 
ise that  they  had  800  ties.  Q.  Tou  had  a 
couTersatlon  wltti  them  about  this  since 
then?  A.  Yes,  sir.  Q.  You  said  that  If  they 
didn't  pay  yon,  you  would  pull  them?  A.  I 
told  them  that  I  wanted  my  money  or  the 
ties,  and  they  said  they  were  not  going  to 
make  me  any  more  ties,  and  I  adEed  U  they 
were  going  to  pay  the  money,  and  they  said 
no,  tliey  didn't  owe  me  anything." 

W.  M.  Bunch  tesUfled  for  the  state  that 
he  was  presmt  at  the  time  the  ccmtract  was 
made  between  the  prosecuting  witness  and 
the  defendants,  but  did  not  hear  it;  that  one 
of  the  defmdants  thai  came  and  asked  him 
to  haul  the  ties,  saying  they  had  aoMi  Levi 
Russell  800  ties,  and  that  they  did  not  have 
all  of  them  madi^  but  would  have  before 
they  could  get  them  hauled. 

Levi  Bussell  was  called  by  tho  defendants 
and  testified:  "I  branded  ttiein  at  Oarber, 
and  we  counted  them,  and  I  asked  how 
many  ties  be  had  In  the  woods,  and  he  said: 
*I  have  made  a  mistake;  It  Is  <mly  286  with 
these  and  the  ones  In  the  woods,  and  I  will 
finish  than  up  In  good  ties.'  Q.  He  told  yon 
he  bad  280  at  that  timet  A.  He  told  me  be 
bad  286.  Q.  Before  you  paid  the  Judg^nent, 
you  took  VP  170  ties  and  branded  them?  A. 
Yes,  sir;  somewhere  along  there.  Q.  He  told 
you  then  there  wasn't  300  in  the  m>odB?  A. 
He  said:  'We  made  a  mistake;  there  are 
286  with  these,  and  I  wlU  finish  out  the 
balance  of  the  800^* " 

A  mere  sovmlse  to  do  something  rating, 
as  It  does,  to  a  future  event  Is  not  within 
the  statute.  In  order  to  constitute  the  crime 
of  obtaining  money  or  property  by  false 
pretenses  it  Is  requisite  that  the  false  pre- 
tense should  be  either  of  a  past  event,  or  of 
some  fact  having  a  present  existence^  and 
It  cannot  consist  of  a  promise  to  do  some- 
thing or  of  some  event  to  happen  in  the 
future.  State  v.  Petty.  110  Ma  426,  24  8. 
W.  1010.  "A  pronUse  Is  not  a  pretense."  2 
Bishop.  Crlm.  Law,  1  419.  "And  both  In  the 
nature  of  things  and  In  actual  adjudication, 


the  doctrine  is  that  no  representation  of  a 
future  event,  whether  In  the  form  of  a  prom- 
ise or  not,  can  be  a  pretense  within  the 
statute,  for  it  must  relate  either  to  the  past 
or  present"  Id.  |  420;  State  v.  De  Lay,  93 
Mo.  loc.  clt  102.  6  S.  W.  607,  and  cases  dted. 

The  evidence  la  this  case  discloses  that 
practically  all  the  witnesses  for  the  state 
swore  that  the  two  defendants  and  tbelr  wit- 
nesses have  a  bad  reputation  for  truth  and 
verad^  in  the  communities  In  which  they 
reside,  and  that  practically  all  the  wltnesseb 
for  the  defense  swore  that  the  prosecuting 
witness  and  other  state  witnesses  have  a 
reputation  in  that  regard  which  is  no  more 
enviable.  The  strongest  phase  of  the  case . 
made  against  the  defendants  Is  that  dis- 
closed in  the  testimony  of  the  prosecuting 
witness,  and  the  evidence  shows  that  he 
threatemd  to  "pull"  the  defendants  for  ob- 
taining money  under  false  pretenses  unless 
they  paid  back  bis  money  or  gave  blm  the 
ties.  It  appears  from  his  testimony,  only  a 
small  part  of  which  ai^iears  In  this  opinion, 
that  he  advanced  the  money  at  least  psrtly 
on  the  promise  that  ties  would  be  dellvraad 
In  the  future  and  partly  on  the  promise  that 
defendants  would  make  him  whole  on  some 
other  contract  TUs  estabUdies  no  offense 
under  the  laws  of  this  state.  The  criminal 
courts  of  Missouri  are  not  to  be  appealed 
to  when  credit  has  been  erroneously  ex- 
tended. 

The  Judgment  Is  reversed,  and  the  defend- 
ants discharged.    All  concur. 


ALEXANDER  v.  CITY  OF  ST.  JOSBPH. 
(Kansas  City  Court  of  Appeals.  WssoorL 
May  5,  1913.)  . 

1.  Mttnicipai.  Corporations  ($  821*)— Dsrac- 
TiTE  Streets— Neoligencb. 

It  is  not  contributory  negli^nce  as  a  mat- 
ter of  law  for  a  pedestrian  to  trip  against  an  ob- 
struction in  a  street,  thougti  It  be  in  sight,  un- 
less it  was  so  obvious  that  one  exercising  the 
ordinary  senses  could  not  fail  to  notice  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1745-1757;  Dec 
Dig.  S  821.*j 

2.  Municipal  Corporations  (8  S21*>— Inju- 
ries IN  Streets— Negliqbnce. 

It  is  a  gaestlon  for  the  jury  whether  it  was 
negligence  for  a  city  to  permit  a  stump  five  or 
six  inches  in  diameter,  and  extending  three  or 
four  inches  above  the  surface  of  the  sidewalk, 
to  remain  there  for  five  months. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1745-1767;  Dec. 
Dig.  S  821.*] 

a  Appkai,  ard  Error  ({  934'*)— Rivisw. 

The  evidence  on  a  question  of  fact  must  be 
oouridered  most  favorable  to  plaintiff  on  de- 
fendant's appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3777-3781,  3782 ;  Dee.  Dig. 
1934.*] 

Appeal   from   <3rcult  Oonrt,  Buchanan 
County ;  W.  D.  Rusk,  Judge. 
Action  by  Mary  A.  Alexander  against  the 
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City  of  St  Joseph.  From  a  Judgment  for 
plalntur,  ddf^dant  aM>eaIs.  AflBrmed. 

W.  B.  NonlB,  O.  B.  SholtE,  and  Pbll  A. 
Slattoy,  all  of  St  Joseph,  for  appellant 
Mytttm  ft  ParUnson,  of  SL  Joseph,  for  re- 
spondent 

TBIMBLB^  J.  BespoDdent,  a  lady  66 
years  of  age,  while  walking  down  the  west 
side  of  ESeveDth  abwet  in  the  city  of  St 
Joseph,  about  1:30  p.  m.,  was  Injured  by  a 
fall  caused  by  stumblli^  over  a  stump  of  a 
tree  in  the  sidewalk  about  a  foot  and  a  half 
or  two  feet  inside  the  curb,  and  extwding 
three  or  four  inches  above  the  surface  of 
the  walk.  The  sidewalk  was  brick,  and  ex- 
tended from  the  property  line  to  tbe  curb, 
making  the  walk  twelve  feet  in  width.  This 
stump  was  five  or  six  Inches  in  diameter  and 
had  been  there  in  the  sidewalk  for  at  least 
five  months  prior  to  tlie  Injury.  Penn  street 
running  east  and  west  crossed  SMeventh 
street  a  short  distaace  north  of  where  the 
stump  was.  A  street  car  came  along  Penn 
street  making  a  great  noise  and  rapidly 
nearing  the  crossing  at  Eleventh  street  At 
the  same  mom«it  a  team  coming  south  on 
Eleventh  street  was  also  approaching  this 
crossing,  and  "cutting  up  like  It  was  going 
to  run  away."  Bespondent  was  looking 
where  she  was  going,  but  seeing  the  team 
was  frightened  and  likely  to  run  away,  and 
in  her  direction,  her  attention  was  momen- 
tarily attracted  to  It  Just  then  her  toe 
struck  the  stump,  and  she  was  thrown  to  tbe 
ground,  sustaining  the  Injuries  complained  of. 

The  questions  of  the  negligence  of  the  dty 
and  of  the  contributory  negligence  of  the 
plaintiff  were  properly  submitted  to  the  Jury, 
and  it  decided  the  city  was  negligent  and 
not  plaintltf,  and  returned  a  verdict  In  her 
favor  of  $600.  Thereupon  defendant  applied 
to  the  trial  court  In  a  motion  for  new  trial 
to  have  the  verdict  set  aside  on  the  ground, 
among  others,  that  the  plaintiff  can  In  no 
event  recover  because  she  was  guilty  of  con- 
tributory negligence,  and  because  the  ex- 
istence of  the  stump  in  the  sidewalk  was 
not  such  a  defect  as  to  render  the  city  liable 
Id  damagea  Becelvtng  an  adverse  ruling 
from  the  trial  judge  on  these  points,  the 
case  Is  brought  to  us.  The  case  will  have 
to  be  affirmed. 

[1]  It  Is  not  contributory  negligence  as  a 
matter  of  law  for  a  pedestrian  to  trip 
against  an  obstructioo,  even  tbough  it  is  in 
sight  unless  it  was  so  obvious  as  that  It 
could  not  possibly  fall  to  escape  notice  if 
one  were  using  the  ordinary  senses.  O'Don- 
nell  V.  Hannibal,  144  Mo.  App.  165,  128  S.  W. 
819.  The  question  of  plaintiff's  negligence  Is 
for  tbt  jury.  HUl  v.  City  of  St  Joseph,  143 
Mo.  App.  389,  128  S.  W.  214 ;  Coffey  v.  Car- 
thage, 186  Mo.  573,  loa  dt  584,  85  S.  W. 
532.  In  this  last  case  the  plaintiff  testified 
that  at  the  time  she  stepped  into  the  hole 


she  was  looking  at  a  man,  and  that  she  was 
a  little  scared  was  tbe  reason  she  was  look- 
ing at  him,  and  for  that  reason  she  was  not 
at  the  moment  paying  attention  to  where 
she  was  walking,  and  that  if  she  had  bera, 
she  would  not  have  stepped  into  the  bole 
The  Supreme  Court  held  that  the  question 
of  ber  contributory  negligence  was  for  the 
jury.  In  O'Donnell  r.  Hannibal.  144  Uo. 
App.  loa  dt.  160,  128  S.  W.  820,  it  Is  said: 
"Pedestrians  of  all  degrees  of  care  soffer 
their  thoughts  and  seises  to  be  engaged  bj 
other  things  than  the  sidewalk  In  front  of 
them,  and  It  is  not  contributory  n^Ugeocc 
per  se  for  a  pedestrian  to  stump  his  toe 
against  a  protruding  gas  pipe,  hinge,  or  sim- 
ilar obstruction,  though  It  be  In  plain  sight 
Generally,  in  sudk  cases,  it  is  a  questloD  of 
fact  for  tile  jury  to  determine  whether  oi 
not  the  plaintiff  was  observing  due  care." 
These  two  cases  apply  with  peculiar  force  to 
the  case  at  bar.  The  plaintiff  was  not  stalk- 
ing along  gazing  into  vacuity,  and  taking  no 
thought  for  her  safety.  On  the  contrary,  h^ 
attention  was  momentarily  drawn  to  a 
frlghteoed  team  liable  to  run  away  and  nm 
in  her  direction.  Under  such  circumstances, 
she  was  not  required  to  keep  her  eyes  gloed 
to  the  sidewalk,  but  had  a  right  to  assame 
that  it  was  reasonably  safe  for  travel,  and 
that  It  was  so  throughout  ita  ratire  width. 
Roe  T.  Kansas  Olty,  100  Mo.  190,  13  8.  W. 
404. 

[2]  Permitting  a  stump  Ave  or  six  Inches 
in  diameter  and  extending  three  or  four 
inches  above  the  surface  of  the  sidewalk  to 
remain  there  five  months  is  sufficient  to  au- 
thorize the  snbmlsdon  to  the  Jury-  of  the 
questions  whether  the  walk  is  dangerous  oi 
unsafe  to  pedestrians,  and  whether  the  dty 
was  negligent  in  so  doing.  Bill  v.  SL  Jo- 
seph, 143  Mo.  App.  389,  128  S.  W.  214;  O'Don- 
nell T.  Hannibal.  144  Mo.  App.  155,  128  3. 
W.  819 ;  Drtel  v.  City  of  Flint  122  Mich. 
80  N.  W.  991 ;  Mulllns  T.  Slegel-Cooper  Co., 
183  N.  T.  129,  75  N.  B.  1112 ;  Wedderbum  v. 
City  of  Detroit,  144  Mich.  684,  108  N.  W. 
102. 

[3]  It  is  true  defendant's  evidence  was 
that  the  stump  was  not  quite  so  la^e  nor 
80  tall,  but  in  tbe  consideration  of  the  ques- 
tion before  us  we  must  take  the  erUeaet 
most  favorable  to  the  plaintiff. 

Judgment  affirmed.   All  concur. 


McLENNAN  T.  INVESTMENT  EXCH.  00. 
et  oL 

(Kansas  City  Court  of  Appeals.  BCsHoii 
May  5,  1913.) 

Bbok&bs  (I  102*)  —  MiBUEranssuntHT  - 

Damaqks. 

Where  defendants,  as  real  estate  broken, 
sold  plaintifE  a  farm  which  he  admitted  w3J 
purchased  at  a  bargain,  their  misrepresenta- 
tions as  to  the  amount  tbe  owner  would  take  ind 
as  to  their  commission,  which  they  offered  to  di- 
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Tide  with  plaintiff,  give  no  right  of  action,  even 
though  tbey  made  a  large  concealed  profit  by 
forcing  down  the  price  to  their  prindpal  and 
increaaing  it  to  plaintiff ;  the  injury,  if  any,  be- 
ing to  th«  owner  whose  agents  they  were  and 
the  misrepresentations  not  being  as  to  any  ma- 
terial fact  essential  to  the  contract. 

lEd.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  {  146;  Dec.  DifTim*] 

Appeal  from  Circuit  Conrt,  Laftiyette  Covn- 
tr ;  Samud  Davis,  Judge. 

Action  by  Thomas  A.  HcLaman  against 
the  Investment  B»diange  Company,  a  corpo- 
ration, and  others.  From  a  JocUpment  tor 
defMidants,  plaintiff  appeals.  Affirmed. 

Anil  ft  Anil,  of  Lexington,  for  appellant 
James  P.  Chlnn,  oC  EUgslnsrUle,  Clarence  VIt- 
Ion  and  Charles  I^ons,  both  of  LexlngtoD, 
for  respondents. 

JOHNSON,  J.  PlalntlfC  sued  to  recover 
damages  for  fraud  and  deceit  practiced  by 
defwdants  in  the  sale  of  a  farm.  At  the 
conclorion  of  the  evidence  tbe  Jury,  In  obedi- 
ence to  a  peremptory  Instractlon,  returned 
a  verdict  for  d^endanta.  Plaintiff  appeal- 
ed, and  contends  that  his  evidence  discloses 
he  has  a  good  cause  of  action. 

Defendants  Helmbrook,  Hoaf^,  and  Layne 
were  the  managing  officers  of  the  Investment 
Exchange  Company,  a  corporation  engaged 
In  the  business  of  real  estate  broker  In  Hlg- 
gtnsviUe.  August  Blebracht  employed  the 
company  to  sell  a  farm  of  153  acres  he 
owned  In  Lafayette  county,  and  d^endants 
effected  a  sale  of  the  farm  to  idalutlff  for 
$1.%006  or  |S5  per  acr&  Plaintiff  paid  the 
parcbase  price  less  f 7<UiO,  which  defendants 
gave  him  under  the  pretense  that  It  was 
part  of  their  commission,  which  they  tiad  of- 
fered as  an  inducement  to  him  to  purchase 
on  their  principal's  terms.  Elebracht  re- 
ceived only  fll,500  for  the  farm,-  the  re- 
malndOT  of  the  purchase  [nice,  ^428.50,  be- 
ing retained  by  defendants.  The  position  of 
plaintiff  is  that  defendants  made  false  r^e- 
sentatlons  to  him  that  entitle  him  to  recover 
the  large  profit  secnred  out  of  the  transao- 
tton  for  their  corporation. 

Plaintiff,  a  practicing  physician  In  Hlggins- 
vllle.  has  bad  exten^ve  dealings  in  real  es- 
tate in  Lafayette  conn^,  is  familiar  with 
the  values  of  land,  and  did  not  buy  the  farm 
in  qnestion  until  after  he  had  inspected  it. 
He  relied  entitdy  on  his  own  Judgment  of 
the  value  of  the  form,  and  does  not  claim 
that  any  false  representations  were  made 
concerning  it  or  its  value.  He  concedes  the 
farm  is  worth  the  price  he  paid,  but  claims 
that  defendants  took  advantage  of  his  friend- 
ship and  confidence  to  deceive  him  about  the 
price  at  which  their  principal  had  authorized 
them  to  selL  At  first  Elebracht  had  priced 
the  farm  at  $86  per  acre,  but  some  time 
before  the  sale  had  authorized  defendants  to 
seU  it  for  f 12.000,  and  had  agreed  to  pay  de- 
fendants the  usual  commission,  which  would 


have  amounted  to  ^iSO.  After  learning  that 
plaintiff  would  buy  the  farm  at  that  price, 
tbey  deferred  the  negotiations  with  him  until 
after  they  iiad  induced  their  principal  to  en- 
ter Into  a  contract  for  the  sale  of  the  land 
to  them  for  (11,500.  After  securing  this 
contract,  they  returned  to  plaintiff,  and  still 
claiming  to  be  the  agents  of  Elebracht,  rep- 
resented that  the  lowest  price  their  principal 
would  put  on  the  farm  was  $13,005 ;  that 
their  commission  would  be  $130,  and  that 
they  would  give  him  $66,  whi<^  was  one-half 
of  the  commission,  to  effect  the  sale.  Plain- 
tiff compelled  them  to  allow  him  an  addition- 
al sum  of  $11.60,  and  the  sale  was  closed  at 
a  net  cost  to  him  of  $12,028.50.  Plaintiff 
endeavored  to  establish  the  existence  of  some 
sort  of  confidential  relationship  between  de- 
fendants and  lilmself,  but  his  evidence  on 
this  issue  amounts  to  nothing.  He  admits 
that  he  knew  defendants  were  acting,  not  as 
his  agents,  but  as  the  agents  of  the  vendor, 
and,  being  a  man  of  more  than  ordinary  ex- 
perience and  acumen  in  business  affairs,  be 
dealt  with  them  at  arm's  length.  He  did 
not  rely  on  their  statements  relating  to  the 
farm  and  its  value,  but,  mindful  of  the  rule 
of  caveat  emptor,  made  his  own  Inspection 
and  exercised  his  own  Judgment.  He  knew 
what  he  was  buying,  received  what  he 
bought,  and  admits  he  made  a  shrewd  bar- 
gain. To  allow  him  to  recover  in  this  case 
would  be  to  give  him  damages  when  he  had 
sustained  none,  and  to  give  liim  a  court- 
made  bargain  better  than  the  one  he  had 
made,  or  Intended  to  make,  for  tiimself. 

The  cases  of  Hokanson  v.  Oatman,  165 
BUch.  512,  131  N.  W.  Ill,  36  I*  R.  A.  (N.  S.) 
423,  and  Kice  v.  Porter,  63  S.  W.  286,  21  Ky. 
Law  Rep.  871,  and  Id.,  61  S.  W.  266,  22  Ky. 
f-iaw  Rep.  1704,  are  dissimilar  In  some  es- 
sential features  to  the  case  in  hand;  but, 
if  they  could  be  said  to  t)e  In  point,  we 
would  not  follow  them,  since  to  do  so  would 
require  us  to  Ignore  the  well-settled  rule  in 
this  state  that  "fraud  must  concur  with 
damages  to  be  actionable."  Johnson  v.  Unit- 
ed Railways  Co.  (Sup.)  152  S.  W.  loc.  clt. 
868;  Thompson  v.  Newell,  118  Mo.  App.  405, 
04  8.  W.  567,  and  cases  cited.  The  conduct 
of  defendants  as  portrayed  In  the  evidence 
of  plaintiff  deserves  censure.  They  were 
guilty  of  fraud  and  deceit,  but  tbe  man  they 
injured  was  their  principal,  not  plaintiff.  It 
is  idle  to  talk  of  plaintiff  having  a  right 
to  buy  the  land  at  the  lowest  price  the 
owner  would  take  for  it  Let  us  suppcwe 
that  plaintiff  had  pierced  through  the  guard 
defendants  artfully  threw  around  their  prin- 
cipal and  had  entered  into  direct  negotia- 
tions with  him.  Would  plaintiff  be  beard  to 
complain  that  the  owner  had  changed  a 
higher  price  for  the  land  than  he  would 
have  sold  It  for?  And  If  a  broker  obtains 
a  higher  price  for  land  than  that  placed  on 
It  by  his  principal,  would  the  principal  be 
bound  to  return  the  excess  to  the  purchaser? 
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Under  the  rule  of  caveat  emptor,  which  reo- 
ognlzes  the  parties  to  a  sale  as  business  an- 
tagonists dealing  at  arm's  length,  the  pur- 
chaser has  a  right  to  buy  at  as  low  price 
as  his  skill  will  secure,  and  the  vendor  has 
the  corresponding  right  to  sell  at  the  best 
price  he  can  obtain.  Neither  has  a  legal 
right  to  the  other's  best  price,  and  there- 
fore the  representation  of  either  that  he  baa 
made  bis  best  offer  cannot  be  said  to  be  a 
representation  of  a  material  fact  To  say 
otherwise  would  be  to  Impose  a  restriction 
of  the  right  of  persons  to  make  their  own 
bargains.  We  agree  with  plalntUt  that  de- 
feudnnts  In  law  and  in  fact  were  the  agents 
of  Blebracht  In  the  transaction.  The  trick 
by  which  they  pretended  to  purchase  the 
property  themselves  was  nugatory  as  to  their 
principal.  The  law  would  not  permit  them 
to  do  such  violence  to  the  trust  and  confi- 
dence their  principal  had  reposed  In  them. 
Therefore  the  representations  they  made  to 
plaintiff  were  the  representations  of  their 
principal,  and  as  they  did  not  relate  to  a 
material  fact  and  did  not  damage  plaintiff, 
he  has  no  cause  of  action. 
The  judgment  is  affirmed.  All  concur. 


STRAYER  V.  QUINCT.  O.  dk  K.  O.  R.  CO. 

(Kansas  City  Cgurt  of  Appeals.  Missouri. 
April  21,  1913.   Rehearing  Denied 
May  19,  1913.) 

1.  RaILBOADS   (I  275*)— INJUBIEB  TO  SHIP- 

rasH's  Employes— Defvcuve  Oasb. 

A  railroad  company  which  was  accustomed 

to  placing  cars  on  the  siding  of  a  coal  company 
which  it  knew  were  let  down  by  the  coal  com- 
pany's employes  by  gravity  for  loading  was 
bound  to  exercise  reasonable  care  to  famish 
reasonably  safe  cars,  and  was  liable  to  the  coal 
company's  employes  injured  in  dropping  the 
cars  by  the  railroad  company's  negugence  in 
failing  to  furnish  such  cars. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §1  873-877 ;  Dec.  Dig.  §  275.*J 

2.  Nkolioskce  (i  66*)— "Pboxihatb  Caubi.** 

The  "proximate  caase"  of  an  injary  Is  the 

active  efficient  cause  which  sets  In  motion  a 
train  of  events  which  causes  the  injury  com- 
plained of.  without  the  intervention  of  any 
force  initiated  and  actively  operating  from  an 
independent  source. 

[Ed.  Note.~For  other  cases,  .see  Negligence, 
Cent  Dig.  SS  69,  70;  Dec.  Dig.  i  66.* 

For  otlier  detiiiitions,  see  Words  and  Phrases, 
vol.  6,  pp.  575S-5769;  vol  8,  p.  7771.] 

3.  Railroads  (§  279*)  —  Injubies  to  SmP- 
pek's  Employes— Proximate  Cause. 

A  railroad  company's  act  in  furnishing  a 
car  with  a  defective  brake  for  loading  by  a  coal 
company  was  the  proximate  cause  of  an  injury 
to  a  coal  company  employ^  by  the  brake  giving 
way  while  he  was  letting  it  down  for  loading, 
though  the  coal  company  was  also  negligent  in 
loading  a  defective  car. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  S  901 ;  Dec.  Dig.  i  279.*] 

4.  RaiLBOADS  (§  282*)— InJUBT  TO  ShIFPEB'8 

EJfPLOrfis— JUBY  QUESTIOIT. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  coal  company  employ^  while  he 


was  dropping  down  coal  cars  placed  on  die  rid- 
ing by  defendant  after  loading  them  by  i  de- 
fective brake  ^ving  way,  evidence  hel4  to  make 
contributory  negligence  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Railroadn, 
CenL  Dig.  §S  910-923 ;  Dec.  Dig.  S  282.*] 

5.  Appeal  and  Ebbob  (§  927*)— Review— Di- 
UUBBEB  TO  Evidence. 

In  determining  whether  a  demDrm  to 
plaintiff's  evidence  was  improperly  orermld, 
the  appellate  court  must  view  plaintiff's  eri- 
dence  in  the  light  most  fovorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fiS  2912.  2817.  8748,  8768, 
4024;  Dec  Dig.  |  927.*] 

6.  Tbxal  d  286*)— InsiBuonoita-Sinnciiit- 

CY. 

The  first  instruction  in  a  personal  injary 
action  which  purported  to  cover  the  wliole  ctae 
on  the  facts  authorized  a  verdict  for  plaiotiir 
upon  finding  the  hypothecated  facts  sad 
sum  as  you  may  think  proper  not  to  exceed" 
the  amount  prayed  for.  but  the  second  initroe- 
tion  ehai%,'cd  that  if  tne  jury  found  for  plain* 
tiff,  "they  may  talie  into  consideration  io  aasess- 
in;;  for  damages  the  mental  and  physical  pain" 
suffered  by  plaintiff  in  consequence  of  bis  in- 
jury, its  cliaracter  and  extent  and  contlnuaace. 
if  iK'i'iiiiiiH  lit,  together  with  his  loss  of  time  aad 
service,  "and  you  may  find  for  him  in  sach  snm 
as  in  liH  judgment  of  tiie  jury  under  tha  eri- 
dence  will  be  a  reasonable  compensatioo  for  the 
injury"  not  exceeding  the  sum  prayed  for.  SM, 
that  the  first  instruction  construed  with  tiie 
second  did  not  authorize  the  jury  to  award  any 
damages  they  saw  fit.  but  restricted  the  damag- 
es to  the  elemeDts  stated  in  the  second  instroc- 
tiou. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  703-717 ;  Dec.  Dig.  |  295.»] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat.  M.  Shelton,  Judge. 

Action  by  Joseph  tstrayer  against  tbe 
Qulncy,  Omaha  &  Kansas  City  ftallroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Campbell  &  Ellison,  of  KirksviUe,  J.  6. 
Trimble  and  Wlllard  P.  HaU,  both  of  Kansas 
City,  for  appellant  Chas.  B.  Murrell,  of 
Kirksvllle,  and  Fugate  &  Son,  of  Novhiger, 
for  respondent. 


JOHNSON.  J.  This  Is  an  action  to  lecover 
damages  for  personal  Injuries  plahitlff  al- 
leges were  caused  by  negligence  of  defendant 
The  Injury  occurred  November  5,  1009.  while 
plaintiff  was  working  as  a  common  labors  ftt 
a  coal  mine  oponted  by  the  Bombaver  Onl 
Company  near  Noringer,  In  Adair  cooaty. 
The  mine  was  on  a  billslde,  and  was  connect- 
ed with  defendant's  railroad  by  a  spur  tradt 
owned  by  defradant  This  tra<&  ran  npUll 
to  and  beyond  the  mine,  and  Its  end  vu 
called  "the  hole,"  and  was  used  for  storing 
empty  cars  furnished  by  defendant  to  the 
Coal  Company  for  loading  and  shipping  out 
the  product  of  the  mine.  There  was  a  "tip- 
ple" house  not  far  from  "the  hole"  at  whidi 
the  cars  were  loaded  from  overhead  chutes. 
A  number  of  side  tracks  (one  for  each  chute) 
ran  through  the  "tipple,"  and  were  connect- 
ed at  each  end  with  the  main  spur  track. 
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When  can  wra-e  brought  to  "the  bole'*  by  de- 
fendant, they  were  turned  over  to  the  Coal 
Company,  and  defendant  did  not  resume 
control  over  them  until  after  tbey  were  load- 
ed and  ran  down  the  hill  to  a  place  on  the 
■pur  track  where  defendant  received  them. 
Cars  were  left  In  "the  hole"  with  brakes 
•et  and  chocked  wheels  and  when  a  car  was 
needed  at  the  "tipple"  servants  of  the  Coal 
Company  would  go  to  "the  hole,"  unlock  the 
brakes,  and  allow  the  car  to  run  down  to  the 
"tipple"  by  gravity,  where  it  would  be  stop- 
ped with  its  front  end  under  a  chute.  Dur- 
ing the  operation  of  loading  the  car  would  be 
moved  forward  from  time  to  time  until  the 
hind  end  was  brought  under  the  chute  to  re- 
ceive its  part  of  the  load.  After  the  loading 
was  completed,  the  car  would  be  run  down 
the  bill  to  the  place  where  loaded  cars  were 
received,  aU  of  whlcA  were  destined  for 
transportation  over  defendant's  railroad. 
'  On  the  day  preceding  the  injury,  the  car 
In  question  was  brought  down  from  "the 
hole"  to  the  "tipple,"  and  loaded  In  the  man- 
ner described,  after  which  It  was  run  a  short 
distance  out  of  the  "tipple,"  and  allowed  to 
remain  overnight  on  one  of  the  side  tracks. 
The  brake  was  set,  and  the  wheels  were 
chocked.  A  fellow  servant  of  plaintiff 
brought  the  car  from  "the  hole,"  and  handled 
the  brake  during  the  process  of  loading  and 
removing  tbe  car  from  the  "tipple."  PlalntiCT 
assisted  In  the  loading  and  chocked  the 
wheels.  The  next  morning  another  car  was 
broaght  out  of  "the  bole,"  and  loaded  at  the 
same  chute.  Then  It  was  run  down,  and 
coupled  automatically  to  tbe  car  in  question. 
When  the  cars  collided,  tbe  front  car  jumped 
or  pushed  away  tbe  btocka  at  the  wheels; 
and.  as  tbe  brakeman  on  the  second  car 
could  not  bring  both  cars  to  a  standstill 
with  bis  brake,  plalntlfF  mounted  the  forward 
car  and  hastened  to  the  brake  at  its  front 
end.  l^iere  was  a  nnall  platform  attached 
to  tbe  end  of  the  car  for  the  brakeman  to 
stand  on.  and  tbete  was  a  "dog"  pivoted  at 
one  end  to  the  platform  wbldi  woriced  In  a 
ratchet  wbed  affixed  to  the  brake  rod.  and 
held  the  brake  in  place  when  it  was  set 
There  was  a  crack  tat  Uie  platform,  and  the 
piTot  bolt  of  the  "dog"  was  in  the  line  of  tbe 
cradi.  This  crack  had  beea  observed  by  the 
laborar  who  worked  at  the  brake  the  preced- 
ing day,  and  plataitlff  had  been  Informed  that 
the  "do^  did  not  work  weU.  The  brake  had 
been  ased  effeettvely  np  to  thia  tim^  and  we 
ttiink  It  a  fftlr  Inferoice  from  all  of  the  evi- 
dence that  irialntiir  did  not  know  ttie  real 
uatnie  of  the  defect  at  the  time  he  started 
to  set  the  brake.  As  he  descended  to  the 
platform,  he  percelTed  tbe  crack,  but  had  no 
ttane  to  Investigate  the  condition  of  tbe 
*^."  and  did  not  know  It  would  not  hold 
the  brake  when  It  was  tightly  set  In  a  dep- 
osition taken  some  time  before  the  trial, 
plaintur  made  admissions  that  Indicated  he 
had  fcnowledfe  of  the  limitations  of  tbe 


brake  In  its  defective  state,  but  at  the  trial 
his  testimony  contradicted  such  admissions, 
and,  as  the  Jury  were  invested  with  the  func- 
tion of  weighing  his  testimony,  we  think  they 
were  entitled  to  accept  his  explanation  of  his 
former  testimony  and  his  later  version  of  the 
occurrence.  As  soon  as  plaintiff  reached  the 
platform,  he  wound  up  the  brake,  with  the 
aid  of  a  brake  stick  he  carried  with  him,  set 
tbe  "dog"  In  the  ratchet  with  his  foot,  and 
then  proceeded  to  shift  his  stick  In  order  to 
wind  the  brake  still  tighter.  The  strain 
thrown  on  the  "dog"  by  this  movement  prov- 
ed too  great  for  Its  weakened  attachment  to 
the  platform,  and  tbe  pivot  bolt  slid  back 
and  released  the  brake.  The  unexpected  and 
rapid  reverse  revolutions  of  the  brake  wheel 
threw  plaintiff  off  the  platform  of  the  car, 
which  at  the  time  was  moving  forward  very 
slowly.  In  trying  to  get  out  of  the  way 
plaintiff  stepped  into  an  unblocked  switch; 
and,  finding  he  could  not  extricate  bis  foot, 
threw  his  body  outside  the  track.  The  cars 
ran  over  his  leg  and,  despite  the  efforts  of 
the  rear  brakeman,  ran  down  the  hlU.  The 
defect  we  have  described  existed  when  the 
car  was  run  into  "the  hole"  by  defendant, 
the  crack  was  in  plain  view,  and  the  defect 
created  by  Its  presence  was  easily  discover- 
able. 

The  superintendent  of  the  mine.  Introduc- 
ed as  ^  witness  by  defendant,  testified  that 
the  duty  of  ascertaining  whether  or  not  cars 
provid^  by  defendant  were  supplied  with 
adequate  brakes  devolved  on  the  laborers 
who  handled  the  cars,  and  that  It  was  the 
practice  of  these  men  to  run  down  the  hill 
without  loading  cars  found  to  have  brakes 
which  would  not  hold.  We  quote  from  his 
testimony:  "Q.  What  would  you  say  as  to 
tbe  practice  of  the  men  there  running  cars 
by  when  they  found  they  had  defective 
brakes?  A.  Why,  It  was  generally  left  to 
their  judgment.  If  In  their  Judgment  tbe 
brake  was  not  sufficient  to  hold,  they  would 
let  it  through  and  drop  it  by.  Q.  How  gen- 
erally was  that  known.  If  you  know?  A.  It 
was  generally  known  amongst  the  employes 
and  men  that  were  handling  tbe  cars." 

Tbe  petition  chaives  that,  defendant  was 
negligent  "In  allowing  said  defective  car  to 
be  placed  In  tbe  above^escrlbed  switchyards 
while  in  such  defective  condition  as  above 
described,  well  knowing  at  tbe  time  of  tbe 
placing  of  said  car  at  tiiie  place  In  said 
s^tcbyards  tbe  purpose  tor  wblcb  the  same 
would  be  used,  and  tbat  the  employte  of  tbe 
said  Coal  Company  would  be  required  to 
shift  and  move  the  same  on  said  switch- 
yards, and  that  said  switchyards  were  on  a 
steep  grade,  and  tbat  tbe  only  means  tbe 
employfis  of  the  said  Goal  Oompaiv  bad  for 
holding  and  controlltng  tbe  same  was  by 
means  of  tbe  band  brakes  thereon."  The 
answer,  In  substance,  Is  a  general  traverse. 
Ramp  V.  BaUway,  1S8  BCa  App^  70(K  U4  S. 
W.  58. 
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At  the  reqnest  of  ^alntifl  the  court  gave 
the  following  inatnictlons: 

"(1)  The  conrt  inatracts  the  Jury  that  U 
you  find  and  beUeve  from  the  evidence  that 
the  defendant,  ttie  Qnlnt^,  Omaha  &  Kansaa 
Clt7  Railroad  Company,  at  the  times  alleged 
In  plalntUT^  petition,  operated  and  main- 
tained the  coal  spur  leading  to  and  the 
switchyard  at  the  Bombaner  Coal  Ccnnpany's 
mine  No.  2  in  Adair  comity,  Mo.,  and  that 
said  switchyards  were  located  on  an  Incline 
or  grade  aloptng  towards  the  main  coal  spur, 
and  that  the  defendant  railroad  company 
furnished  and  set  oat  cub  from  time  to  time 
to  be  loaded  with  coal  at  said  mine^  and  that 
said  cars  were  left  in  a  string  at  the  npper 
or  hli^est  end  of  said  switchyards  by  the  de- 
fendant, its  agents  or  serranta,  and  that 
workmen  In  and  about  said  mine  who  were 
In  the  employ  of  the  Rombaner  Goal  Com- 
pany were  required  to  swltdk  said  cars  onto 
the  varioas  switches  and  run  them  to  the 
diutes  of  said  mine,  and,  aftw  being  loaded, 
were  moved  on  down  said  swittdi  tracks,  and 
that  the  only  means  of  handling  sidd  cars 
was  by  means  of  the  hand  brakes  thereon, 
and  that  some  time  prior  to  the  Sth  day  of 
November,  1909,  the  defendant  by  iU  officers, 
agents  or  servants,  carelesdy  and  ne^lgently 
permitted  and  allowed  a  car  with  a  defec- 
tive brake  thereon  to  be  placed  on  said 
switchyards  to  be  used  as  above  described, 
and  that  the  condition  of  said  brtfke  was 
known  to  defendant  or  by  the  exercise  of  or- 
dinary care  would  have  been  known,  and 
that  on  or  abont  the  6th  day  of  November, 
1909,  this  plalnttft  while  in  the  discharge  of 
his  duties  and  without  negligence  on  his 
part  attempted  to  set  the  brakes  <nt  said  car, 
while  the  same  was  moving  down  the  grade 
on  said  -switchyards,  and  on  account  of  the 
defective  <brake  on  said  car  was  thrown  from 
and  in  front  of  said  car  and  run  over  by  the 
same,  and  was  Injured  thereby,  then  your 
verdict  should  be  ft>r  the  i^ntUT,  in  such 
sum  as  you  may  think  proper,  not  to  exceed 
the  sum  of  ¥20,000. 

"(2)  The  court  instructs  the  Jury  that  It 
they  should  find  and  be  tat  the  pl^ntlff  that 
they  may  take  into  consideration  In  assess- 
ing his  damages  the  mental  and  physical 
pain  and  sufreiing  endured  by  idalntlft  since 
said  injury  in  consequence  thereof,  the  char- 
acter and  extent  of  .said  Injury  and  its  con- 
tlnnance,  if  permanent,  toge^er  with  his 
loss  of  time  and  service.  And  yon  may  find 
for  him  in  snch  snm  as  in  the  Judgment  of 
the  Jury,  ua&er  the  evitoice,  will  be  a  rea- 
sonable compensation  tbr  the  Injury  not  to 
exceed  the  snm  of  |20,00a" 

The  Jnry  retunied  a  verdict  for  plaintiff  in 
the  snm  of  96,000^  and  after  its  motion  for 
a  ne^  trial  was  ovwnded  defendant  ap- 
pealed. 

At  the  dose  of  the  evidence  of  plaintiff, 
and  again  at  Ihe  dose  of  all  the  evidence, 
defendant  requested  the  conrt  to  direct  a 
verdict  In  its  &vor.  The  requests  were  re- 


fused, and  these  mlinga  of  the  court  are 
attacked  on  the  ground  that  the  evidoue  ex- 
onerates defendant  from  the  accusatim  of 
negligence  that  caused  the  injury,  and  dis- 
closes that  plaintiff's  own  negligence  directly 
contributed  to  lila  injury. 

The  first  question  we  shall  dUcnas  li 
whettier  or  not  the  act  of  defendant  in  send- 
ing to  the  Goal  Company  a  car  equipped  with 
a  defective  brake  was  an  act  of  n^igeuce 
towards  plaintiff,  the  servant  at  Qie  Cotl 
Company,  which  appears  from  facts  and  cir- 
cumstances disclosed  in  the  evidence  to  have 
beoi  the  proximate  cause  of  the  injury. 

There  were  no  contractual  relations  be- 
tween plalnttfl  and  the  defendant;  nor  did 
they  sustain  the  relatlondilp  of  mastnr  snd 
servant  Defendant  did  not  employ  plaintiff, 
had  no  control  over  him,  and,  so  far  as  any 
contractnal  obligation  or  duty  is  concerned, 
was  a  stranger  to  him.  But  a  otmtractnai 
relation  existed  betweem  defendant  and  the 
Coal  Compmy,  the  employer  of  plaintiff. 
The  relationship  was  that  of  common  car- 
rier and  shipper,  and  among  its  redprocal 
obIlgati<ms  and  duties  was  tlie  duty  of  de- 
fendant to  famish  tiie  Cbal  Company  wlQi 
cars  that  would  be  suited  to  the  purposes 
of  Qielr  intended  ose^  Defendant  faiew  tite 
lay  of  the  land,  knew  the  important  part  the 
brakes  would  play  in  the  handling  of  cars 
at  places  where  the  only  power  used  was 
t3ie  natural  power  of  gravid,  and  knew  tbe 
enhuiced  risk  to  the  men  who  would  be  re- 
quired to  handle  the  cars  that  wonld  arise 
from  the  use  of  defective  brakes. 

[1]  Despite  the  absraiee  ct  any  direct  re- 
latlondiip  between  defoidant  and  Qie  men  at 
the  mine,  defendant,  furnishing  the  cars  for 
its  own  profit  and  for  a  particular  use,  the 
nature  of  whidt  it  had  full  knowledge,  un- 
dertook to  furnish  the  Coal  Company  witii 
reasonably  safe  cars  and  by  so  dtrfng  became 
charged  with  the  duty  to  the  employes  of 
that  company  to  exercise  reasonable  care  in 
their  behalf.  In  the  leading  case  ot  Roddy 
V.  Railway  Ca,  104  Mo.  234,  iS  S.  W.  1112, 
12  L.  B.  A.  746,  24  Am.  St  BeP-  333,  the  facts 
bearing  on  the  point  under  discussion  are 
Identical  with  those  of  the  case  In  hand. 
The  Supreme  Court  after  finding  that  the 
plaintiff  had  no  contractual  relatitm  to  Out 
defendant  referred  to  the  nde  that  "^wre 
an  act  of  negligence  is  imminently  dangerous 
to  the  lives  of  others,  the  guilty  party  Is  lia- 
ble to  the  one  injured  by  the  n^Ugoiee. 
whether  there  be  a  contract  between  them 
violated  by  that  negligence  or  not"  and  ap- 
pUed  the  doctrine  Out  where  two  psztles 
engage  In  the  performance  of  a  contract  for 
their  mutual  profit  uid  eadi  becomes  Ok 
contractor  of  the  other  to  perform  a  partfca- 
lar  part  of  the  vmtk  necessary  to  cany  ont 
the  common  porpose,  each  party  owes  ttie 
duty  of  reasonable  care  to  tbe  «npl<g«t  ot 
the  other  with  respect  to  the  matters  ofer 
which  he  retains  control  or  whldi  he  under- 
takes to  perform.  Hie  foUowliv  quotation 
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coutalna  the  girt  of  the  rollns:  "We  ttdhk 
each  of  tiieae  contracting  parties  owed  to  the 
other  and  his  employfia  the  dnty  of  properly 
diachari^e  his  part  of  tha  Jtdnt  nndertaUng 
In  respect  to  ai^  matter  excInalTelr  derotT- 
ing  npon  him.  Plcklo  had  nolUns  to  do  villi 
selecting  or  proTldlDg  the  cars.  That  duty 
was  Intmsted  entirely  to  defendant  They 
were  intended  for  the  use  of  Fickle  and  bis 
eerrants  in  discharging  his  part  of  the  con- 
tract, and  we  think  the  obU^itlon  rested  up- 
on defendant  to  use  ordinary  care  to  provide 
such  as  would  be  reasonably  safe  tor  such 
nse."  This  doctrine  Is  reasserted  and  ampli- 
fied in  the  later  oase  of  Young  v.  Oil  Com- 
pany, 18S  Mo.  G?^  84  S.  W.  929,  and  Is 
recognized  and  applied  by  this  court  In  the 
recent  cases  of  Fassblnder  t.  Railway,  126 
Mo.  App.  663,  104  S.  W.  1154,  and  Klser  t. 
Snppe,  133  Mo.  App.  19,  112  S.  W.  1006.  The 
duty  defendant  owed  plaintiff  was  to  exer- 
dee  reasonable  mre  to  famish  him  a  rea- 
sonably safe  car,  and  the  evidence  of 
plaintiff  shows  n  breach  of  such  duty  that 
resulted  In  the  Injury. 

But  It  Is  argued  by  .defendant  that  such 
negllgeDce  was  ii  remote,  not  the  proximate, 
cause  of  tbe  Injury.  It  Is  pointed  out  that 
the  dnty  of  Inspecting  the  car  after  it  was 
set  Into  "the  hole"  devolTed  on  the  Coal 
Company,  and  It  is  urged  that  the  negligence 
of  that  company  la  loading  the  defective  car 
was  the  proximate  cause.  In  support  of  this 
iwsitlon  counsf  1  for  defendant  Invoke  the 
rule  that  "a  prior  and  remote  cause  cannot 
be  made  the  ttasls  of  an  action  If  such  re- 
mote cause  did  nothing  more  than  furnish 
tbe  condition  or  give  rise  to  the  occasion  by 
which  the  Injury  was  made  possible  If  there 
Intervened  between  such  prior  or  remote 
cause,  and  the  injury  a  distinct,  successive, 
unrelated,  and  efficient  cause  of  the  Injury." 
29  Cyc.  486.  Further  on  In  the  paragraph 
from  which  tlie  above  quotation  Is  taken, 
the  author  says:  "But,  where  the  condition 
was  such  that  the  Injury  might  liave  been 
anticipated,  it  will  be  the  proxbuate  cause 
notwittistandiiig  tiie  intervening  agency,  or 
where  snch  condition  rendered  it  impossible 
to  avfdd  inJniT  fom  anotiier  contributing 
cause;"  ' 

[I]  In  Lynn  Gas  &  EBec  Go.  v.  Merlden 
Ina.  Go^  158  'Uasi.  670,  83  N.  m  69a  20  U 
B.  A.  297.  36  Am.  Bt  Bep.  640,  it  is  said : 
"The  active  ^drat  cause  that  sets  In  motion 
a  train  of  evoits  which  brings  abont  a  result 
without  the  Intervention  of  any  force  started 
and  working  actively  from  a  new  and  in< 
dependait  source  is  the  direct  and  proximate 
canse  referred  to  in  tiie  cases."  See,  also, 
Drlskell  T.  Insurance  Co.,  117  Mo.  App.  862, 
88  B.  W.  880.  It  is  not  80  difficult  to  define 
tin  rules  of  proximate  canse  as  it  is  to  make 
proper  application  of  tiiem  to  the  &cts  of 
the  particular  case.  As  we  view  the  facts 
of  the  case  In  band,  the  important  question  Is 
wlietiier  tlia  negligence,  it  any,  of  the  Coal 


Company  In  using  tiie  defective  car,  should 
be  regarded  as  Oie  interveidng  act  of  an  in- 
d^iendent  agency  or  aa  one  related  to  or 
consequential  upon  the  act  of  defendant  In 
pA>vidii^  an  unsafe  car  for  the  use  of  the 
servants  of  the  Goal  Company.  The  tacts 
conddered  by  the  Supreme  Court  in  the  cases 
of  Roddy  V.  Ballroad  and  Toung  v.  Oil  Co.. 
supra,  In  their  relation  to  the  questions  un- 
der discussion  are  very  similar  to  the  &cts 
of  the  present  case.  In  the  Roddy  Case  the 
plalntifl!  was  the  servant  of  the  quarryman 
to  whom  the  railroad  company  furnished  cars 
for  the  sbipxooit  of  stone.  The  car  In  ques- 
tion had  a  defOctlve  brake,  and  the  plaintiff 
was  Injured  In  consequmce  of  the  defect 
The  Supreme  Court,  In  effect,  held  that  the 
negligence  of  the  railroad  company  was  the 
proximate  cause  of  the  injury  on  the  theory 
that,  "while  the  relation  of  master  and  serv- 
ant did  not  exlat  between  ttese  parties,  de- 
fendant owed  to  plalntifl  Qie  observance  of 
reasonable  care  in  the  s^ectton  of  its  cars 
for  his  ns^  whldi  is  the  same  degree  ot  care 
the  master  is  required  to  observe  In  provid- 
ing his  swant  with  the  Instrumentalities 
for  carrying  mi  his  business."  A  careful 
analysis  of  this  langnage,  viewed  in  tiie  light 
of  tile  ccmtaxt,  discKMes  that  the  ccmrt  did 
not  overlook  the  subject  of  proximate -cause. 
The  effect  of  the  relatlimdiip  of  master  and 
servant  between  the  plaintiff  and  the  quarry- 
man  and  of  the  duty  (tiie  nondelegable  duty) 
Of  the  master  to  exercise  reasonable  care  to 
fumldi  his  servant  with  reasonably  safe  in- 
strummtallties  wltii  wliidi  to  work  doubt- 
less was  considered,  and  Oie  conduslon  was 
reached  that  the  railroad  company  occupied 
the  position  of  an  agoicy  employed  by  the 
master  to  perform  tiie  dnty  he  owed  his  serv- 
ant, and,  as  such,  was  answerable  to  tiie  serv- 
ant fOr  the  Injurious  natural  consequences 
of  Its  ne^gence  In  the  performance  of 
that  duty.  In  substance  the  same  view  Is 
expressed  in  the  Toung  Ctae,  where  it  is 
said:  "If  the  defendant  placed  this  obstruc- 
tion there  without  the  consent  of  tiie  rail- 
road, or  maintained  it  tiiere  after  it  was 
notified  by  tiie  railroad  company  to  move  it 
back,  its  responsibility  to  plaintiff's  husband 
for  bis  injury  was  no  less  than  If  it  had  ob- 
tained oottsait  If  it  did  so  with  the  consent 
of  the  railroad  company,  then  both  the  rail- 
road and  defendant  w^  liable  for  such 
negligent  obstruction,  but  the  tact  that  the 
railroad  owed  its  ^ployes  the  duty  of  not 
subjecting  ttiem  to  snch  a  dangerous  ob- 
struction in  no  manner  excuses  defendant  for 
so  placing  it  by  consmt  of  the  railroad  com- 
pany." 

[t]  Fallowing  these  dedsiiois,  we  must  hold 
that  the  acts  of  the  defo^ant  In  ftimlsblng 
a  defective  car  and  of  the  Coat  Company  In 
using  it  were  not  Independent,  but  were  re- 
lated causes,  and  that,  since  the  act  ct  de- 
fendant was  that  whidi  set  in  motion  the 
chain  of  events  that  naturally  culminated  In 
the  injury,  it  should  be  regarded  as  the  prox- 
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imate  cause  within  tbe  legal  definition  of 
that  term. 

[4,1]  We  do  not  agree  with  connset  for 
defendant  that  plalntUC  was  gniltr  in  law  of 
contributory  negligence.  Viewing  Us  testi- 
mony In  tbe  light  most  favorable  to  hla  cause, 
as  we  must  do  In  the  consldwatlon  of  anea- 
tlons  raised  by  the  demurrer  to  the  evidence, 
he  knew  from  Informatlim  communicated  by 
hiB  fellow  servant  that  tbe  brake  was  not 
working  well,  but  he  also  knew  It  had  an- 
swered the  purposes  of  bringing  the  car  down 
to  the  "tlw)le,"  and  of  stopping  It  after  it 
had  been  loaded  and  removed  from  the  "tip- 
ple." The  jury  had  a  right  to  conclude  that 
a  reasonable  person  In  his  situation  would 
have  considered  that  the  brake  was  not  so 
Imminently  dangerous  that  It  could  not  be 
used  In  safety  to  stop  the  car.  When  first 
be  saw  the  brake,  he  was  confronted  by  an 
emergency  that  called  for  prompt  and  Im- 
mediate action  on  his  part,  and  afforded  him 
no  opportunity  to  make  an  examination  of 
the  defect.  Whether  or  not  tie  exercised 
reasonable  care  appears  from  tne  evidence  to 
be  a  question  of  fact  wHIcb  was  correctly  re- 
ferred to  the  jury  for  solution.  The  demur- 
rer to  the  evidence  was  properly  overruled.' 

The  first  instruction  given  at  the  request 
of  plalnUff  told  the  jury,  If  they  found  for 
liim,  ''your  verdict  should  be  for  the  plaintiff 
In  such  sum  as  you  may  think  proper  not  to 
exceed  the  sum  of  $20,000."  This  Is  the  only 
reference  in  that  instroction  to  the  subject 
of  the  measure  of  damages,  and  the  objection 
of  defendant  Is  that  it  gave  the  jury  "un- 
.  limited  discretion  In  the  assessment  of  dam- 
ages," and  did  not  restrict  them  to  the  limits 
fixed  by  the  pleadings  and  evidence^ 

Among  the  cases  dted  by  defendant  In 
support  of  the  objection  Is  Hawes  v.  Stock- 
yards Co.,  103  Mo.  eo,  10  S.  W.  761.  In  that 
case  the  only  Instruction  on  the  measure  of 
damages  told  the  Jury,  If  their  verdict  should 
be  for  the  plaintiff,  to  find  for  him  "in  such 
snm  as  they  believed  would  compensate  blm 
for  bis  Injuries,  so  reo^ved,  not  exceeding 
the  sum  of  $20,000.**  The  conrt,  speaking 
through  Barclay,  J.,  said  of  tbe  instruction 
that  it  "totally  failed  to  Inftom  the  jury  of 
the  proper  elements  of  compensation  within 
the  meaning  of  the  law.  It  gave  them  a 
roving  commi^(m  to  conjecture  the  conse- 
quences of  plaintlfCs  injuries,  however  re- 
mote, and  to  apiAy  such  measures  of  com-% 
pensatlon  therefor  as  might  to  them  seem 
appropriate,  without  r^erence  to  the  legal 
rules  for  determining  the  limits  of  such  com- 
pensation. What  are  the  proper  elemoits  of 
damage,  within  the  meaning  of  the  law,  in  a 
ease  of  this  kind.  Is  a  Question  for  the  conrt; 
but  the  ascertainment  of  the  proper  sum  to 
be  awarded  for  them  is  a  question  for  the 
Jury.  We  think  the  instmctlon  in  this  case 
erroneona." 

In  the  later  case  of  Browning  v.  Railway, 
124Mo.55,27S.W.6M.the  Supreme  Ck>urt. 


again  speaking  throngh  Jodge  Barday,  hdd 
that  an  instmctlon  which  permitted  tbe  Jury 
to  allow  "sndi  snm  as  in  thdr  Judgment 
win  be  a  fair  and  Just  compensaticm  to  her 
for  the  loss  of  her  husband  not  ezceedUv 
the  snm  of  fSJOW  waa  not  erroneous  *te 
its  genoal  scope ;  and  U;  in  the  optnion  of 
counsel  for  defendant,  it  was  Ukely  to  be 
misunderstood  by  the  Jury,  it  was  tbe  duty 
of  the  connsd  to  aSk  the  modlfloetloBS  and 
explanations  In  an  instxnctlon  embodying 
its  views."  No  reference  vnis  made  In  the 
opinion  to  the  Hawes  Oas^  bat  it  was  ^ted 
in  the  briefs;  and  since  the  same  Jndge 
wrote  both  oitfnions,  and  they  dealt  with  pre- 
cisely tbe  same  question,  the  conclndon  Is 
inevitable  that  the  conrt  in  umonndng  and 
applying  a  different  rule  in  the  last  case 
from  that  employed  in  the  flrst  intended  bo 
overrule  the  flrst  decision. 

In  Harmon  t.  Donoboe,  103  Mo.  263,  54 
S.  W.  453,  the  Instruction,  after  specifying 
the  elements  of  plaintiff's  damageB,  concluded 
with  the  direction  that  "the  Jury  may  as- 
sess her  damages  at  any  sum  tbey  may  deem 
proper,  not  to  exceed  the  amount  sued  .for. 
namely,  $10,000."  Held.  "If  the  Instruction 
had  been  simply  that  the  Jury  might  give 
the  plaintiff  any  sum  they  deemed  proper, 
not  to  exceed  tbe  amount  sued  for,  it  would 
have  been  subject  to  the  objection  of  un- 
certainty urged."  This  Is  a  repetition  of 
the  rule  applied  in  the  Hawes  Case,  Irat  the 
opinion  proceeds  to  say  tbat  "read  in  con- 
nection with  that  which  precedes  tbe  words 
objected  to  in  the  same  instruction,  defining 
specially  what  the  elements  of  plaintiff's 
damages  must  be,  'no  intelligent  juror  could 
have  been  misled'  by  the  instruction."  The 
decision  in  the  Browning  Case  Is  dted  witb 
approval,  though,  as  we  have  shown,  it  is  in 
conflict  with  the  Hawes  Case,  the  rule  of 
which  is  reafllrmed  in  the  opinion.  In  West 
V.  Railroad.  187  Mo.  loc.  dt  361,  86  S.  W. 
140,  the  Hawes  Case  is  dted  apparently  with 
approval 

In  Smitt  V.  Fordyce,  190  Mo.  1,  88  S.  W. 
679,  the  Instmctlon  on  the  measure  of  dam- 
ages told  the  jury  "that,  if  they  find  a  ver- 
dict for  the  plaintiff,  they  may  allow  hhn 
such  damages  not  exceeding  $10,000  as  they 
may  believe  be  has  sustained  by  reason  of 
the  Injuries,  if  any,  to  bis  left  arm  caused 
by  the  collision  described  In  the  evidence." 
This  instruction  cannot  be  differmtlated 
from  those  oppositely  ruled  upon  in  the 
Hawes  and  Browning  Cases.  Tbe  Supreme 
Court  in  an  o^nlon  writtoi  by  Judge  Qastt 
reaffinned  the  Browning  Case,  holding  that 
the  instractlan  "was  snffldent  as  a  gsnoal 
instmctlon,  and,  if  there  were  any  pecoUar 
modifying  or  qnalUying  facts  wfalCh  tb»  de> 
fendants  desired  ttie  Jniy  to  take  Into  on- 
aideratlon,  it  was  dearly  ttielr  doty  to  ban 
submitted  tiiem  in  an  instmction  to  tht 
court" 

The  last  dedrixm  of  the  SnpraiiB  Omuta 
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tbe  subject  Is  In  the  case  of  WaddeU  t.  Ball- 
road.  213  Mo.  S.  Ill  S.  W.  642,  where  tbe 
instmctlon  authorized  the  Jury  to  assess 
plalntUTs  damages  "at  such  sum  as  would 
be  a  reasonable  and  Just  compensation  for 
tbe  Injuries  sustained  by  her,  If  auy,  as 
shown  by  the  evidence,  not  exceeding,  how- 
ever,  tbe  sum  of  910,000."  After  revlewlDg 
the  authorities,  the  court  approved  the  in- 
struction, saying:  'TTbe  Instruction  in  the 
Bawes  Case  differs  from  that  in  the  case  at 
bar,  in  that  It  does  not  refer  to  either  the 
allegations  in  the  petition  or  to  evidence 
with  respect  to  the  Injuries  sustained,  while 
the  Instruction  under  conslderatton  limits 
tbe  damages  to  sucb  sum  as  might  be  war- 
ranted by  the  evidence  in  relation  to  the 
Injuries,  their  nature  and  character,  not  ex- 
ceeding the  amount  claimed  in  tbe  petition," 
An  Instruction  substantially  the  same  as 
thia  met  the  aitproral  of  this  court  in  West 
T.  Railroad,  187  Ma  851,  86  S.  W.  140,  where- 
in It  was  ruled  that  such  instruction  was 
not  amenable  to  the  crittdam  passed  upon 
tlut  in  the  Hawes  Oaae.  If  defendant  was 
not  ■at^sllea  with  the  Instmction  aa  glv^ 
because  it  was  too  broad,  and  likely  to  be 
ndsondentood  by  tbe  jury.  It  was  the  duty 
of  defendant  to  ask  for  sndi  modlflcatlou 
tbereof  as  seemed  necessary  to  restrict  it  to 
the  proper  elements  of  damage  under  the 
aUegatlmis  in  tbe  jwtition.  Browning  v. 
RaUroad,  124  Mo.  6S,  27  8.  W.  644;  Minter 
T.  Bradstreet.  174  Mo.  491,  7S  8.  W.  668; 
Smith  T.  Fordyce.  lAO  Mo.  82.  88  S.  W.  679. 

It  will  be  noted  that  the  court  does  not 
overrule  the  ^wes  Case  in  eatress  terms, 
imt  cites  with  aptvoval  tbe  Browning  and 
Smith  Cases,  which,  in  legal  effect,  do  over- 
rule It  and  in  distinguisblng  It  from  the 
case  before  them  the  court,  id  substance, 
overrule  It  and  substitute  tbe  rule  of  the 
Browning  Case  which  treats  as  mere  non- 
dlrectlon  an  instruction  on  the  measure  of 
damages  which  merely  by^  silence  covers  a 
■cope  too  broad.  Simpson  v.  Ball,  146  Mo, 
App.  268,  129  S.  W.  1017;  Wilson  v.  Ball- 
road,  160  Mo.  App.  649,  142  S.  W.  775.  But 
conceding  that  the  latest  dedslon  of  tbe  Su- 
preme Court  puts  a  spark  of  life  In  tbe  rule 
of  tbe  Hawes  Case,  makes  it  applicable  to 
those  cases  wherein  the  Instructions  on  the 
measure  of  damages  "do  not  refer  to  either 
the  allegations  of  the  petition  or  to  tbe  evi- 
dence with  respect  to  the  Injuries  sustained," 
still  we  do  not  think  the  instructions  before 
OS  fall  under  the  ban  of  that  rule. 

(t]  While  the  first  Instruction  purports  to 
cover  the  whole  case,  so  far  as  tbe  Issues  of 
n^ligence  are  concerned  and  directs  a  ver- 
dict, It  does  not  purport  to  go  Into  tbe  sub- 
ject of  the  dements  of  plalutttrs  damages, 
and  should  he  read  In  connection  with  the 
second  instruction,  which  does  state  the  ele- 
ments tbe  jury  may  consider.  The  rule  Is 
too  w^l  settled  to  require  the  citation  of 


anthoilties  that  tbe  instructions  must  be 
read  as  a  single  charge  to  the  jury,  and,  so 
reading  them,  we  think  they  express  the 
Idea  that  the  jury  were  restricted  in  the  as- 
sessment of  damages  to  tbe  elements  stated 
In  the  second  instruction,  and  were  not  giv- 
en a  roving  commission  "to  think  damages." 
At  first,  we  inclined  to  the  view  that  tbe 
second  instmction  was  not  couched  in  re- 
strictive, but  in  merely  advisory,  terms,  and 
therefore  should  not  be  considered  as  put- 
ting bounds  to  the  broad  direction  of  tbe 
first  instruction,  but  we  think  this  view 
cannot  be  harmonized  with  the  decision  of 
the  Supreme  Court  in  Harmon  t.  Donohoe, 
supra,  which  accords  restrictive  effect  to  a 
similar  form  of  ezpresidon. 

Point  la  made  that  error  was  committed 
by  the  court  In  refusing  defendant's  first  in- 
stmction, but  we  have  answered  that  point 
In  our  dlscnsstott  of  the  demnrrer  to  the 
evidence. 

We  find  no  prejudidal  error  in  the  record 
and  tlie  Judgmnt  is  afilrmed.  All  concur. 


H.  W.  KASTOR  ft  SONS  ADYERTISINO 

CO.  V.  ELDERS. 

(Kansas  City  Court  of  Appeals.  Missouii 
April  21,  191S,   Rehearing  Denied 
May  19,  191S.) 

I.  PLUDino  <H  418,  426*)— BuuNQs  on  Ds* 

KDBBBB  Ann  MOTIOHS— WaXVBB. 

A  defendant  who  files  an  answer  after  the 
overruling  of  a  demurrer  to  a  petition  stating 
a  cause  of  action  and  tbe  denial  of  motions  to 
make  the  petition  more  definite  and  certain  and 
to  compel  plalntiS  to  elect  tfaoeby  waives  the 
objections  to  ttie  petition  and  to  ae  rulings  w 
the  motions. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent  Dig.  H  1899,  1406-1406,  1425-1427; 
Dec  Dig.  M  418,  426.*] 

2.  GoHTBAon  (i  329*)  —  Anvnmsiira  Coh- 

XBACTS-^HBIBUCnOH— EVIinHGB. 

Defendant  authorized  plaintiff,  an  advertis- 
ing agent,  to  place  advertising  for  a  specified 
period,  plaintiff  to  obtain  the  lowest  rate  quot- 
ed for  the  apace  used  and  to  receive  his  com- 
pensation from  Hilt  pubUcadiais.  Publicationa 
had  fixed  rates  for  all  advertisers,  and  advertis- 
ing agents  obtained  a  commission  from  them 
for  proGurinir  advertisements.  Etta,  that  the 
lowest  rate  meant  the  best  advertising  rate  ob- 
tainable by  advertisers,  including  a  commission 
allowed  agente  securing  advertisements. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1045--1067ri«S9-10ee,  1070, 
10T7 ;  Dec  Dig.  S  229.*] 

3.  CoiTTBACiB  (8  170*}— OoHeiBUonoK— OOK- 

STHUOTIOK  BT  PaMIBS. 

The  oonstmction  placed  on  an  ambiguous 
contract  by  the  parties  will  be  adopted  by  the 

courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  768;  Dec  Dig.  8  17a*] 

4.  Intbbest  (S  10*)— Auawanck. 

An  advertising  asent,  recovering  on  an  ac- 
count for  money  paid  for  advertisLw  in  publi- 
cations under  a  contract  to  advertise  for  defend- 
ant, is  properly  allowed  interest 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  I  21;  Dec  Dig.  8  10.*] 


•rer  etlwr  easM  sm  sum  t4^o  sad  seetloD  NUMBER  la  Dso.  Dig.  A  Mm.  Dig.  K«j-No.  SwIm  A  BepT  Xndesas 
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Api)eal  from  Circuit  Court,  BucMnan 
Coun^ ;  W.  D.  Rnsk.  Judge. 

Action  by  the  H.  W.  Kastor  &  Sons  Adrer- 
tlalng  Compaoy  against  H.  W.  Elders.  From 
a  Judgment  for  plaintiff^  defendant  appeals. 
Affirmed. 

W.  B.  DicUnson,  of  Kansas  City,  and  0. 
Dnbacb,  of  St  Josepli,  for  appellant  Cnl- 
Ter  A  PhilUp,  of  8t  Joseph,  for  respondent 

EIXISON,  J.  Plaintltr's  action  Is  on  an- 
accoant  for  mon^  paid  for  advertising  and 
advertising  space  in  various  newspapers,  pe- 
riodicals, and  magacinee  throughout  the 
country,  under  a  contract  to  advertise  de- 
fendant's cure  of  the  tobacco  habit  The 
total  amount  of  the  account  was  $30,142.22. 
with  credits  of  927,621.13,  leaving  a  balance 
of  $2,S01.09.  Defendant  filed  a  counter- 
claim and  Insisted  that  he  did  not  owe  plain- 
tiff, but  on  the  contrary  plalntlfl  owed  him 
more  than  |3,000.  The  case  was  referred  by 
the  trial  court  to  B.  J.  Casteel,  a  member 
of  the  Buchanan  county  bar,  as  referee,  who 
found  against  the  counterclaim,  and  in  plain- 
tiff's favor,  in  the  sum  of  (3^693.76.  This 
finding  was  approved  by  the  conrt,  and  Jndg- 
meot  entered  for  that  sum. 

It  will  aid  to  a  full  understanding  of  the 
case  to  set  forth  the  following,  taken  from 
the  findings  of  fact  of  the  referee:  "It  ap- 
pears that  weekly  and  monthly  magazines 
and  daily  and  weekly  newspapers  have  fixed 
charges  or  rates  for  advertising.  These  rates 
are  quoted  from  time  to  time  by  the  publica- 
tions, and  constitute  what  is  termed  the 
card  rata  Tbey  are  based  on  the  amount 
of  space  used  and  the  position  given  the  ad< 
vertlsement  In  the  columns  of  the  publica- 
tion. These  rates  are  subject  to  change  from 
time  to  time  by  the  pubUeatlona,  but  all 
advertisers  are  charged  alike,  no  rebates  or 
favors  being  shown  by  any  particular  adver- 
tiser, so  that  any  advertiser  may  deal  di- 
rect with  the  publications,  In  which  case  he 
Is  charged  one  uniform  rate  of  the  particular 
publication  for  the  kind  and  character  of 
the  advertisement  Inserted,  or  what  Is  term- 
ed the  card  rate.  The  evidence  shows  that 
in  the  growth  and  development  of  the  adver- 
tisement business  to  its  present  large  propor- 
tions there  has  come  to  be  what  may  be 
termed  a  middleman,  or  go-betwem,  known 
as  an  advertising  agent  or  agency.  This 
man,  or  agency,  deals  with  the  advertiser 
on  the  one  hand,  advising  and  assisting  him 
tn  the  selection  of  publications  to  be  used 
and  having  put  in  type  and  preparing  ad- 
vertising matter  or  copy;  making  or  having 
made  drawings,  dectrotypes,  stereotypes ; 
preparing  letters,  circulars,  pamphlets,  and 
literature  generally  for  drcnlatlon  through 
the  malls  and  otherwise;  and  generally  con- 
ducting what  is  termed  an  advertising  cam- 
paign— wlille  on  the  other  hand,  the  agent 
deals  with  the  publications  used,  placing  all 
ordm  for  advertlaements  and  adjusting  all 


charges  and  settlements  with  them,  and  pay- 
ing all  amounts  due  them.  In  fact,  In  such 
cases  the  publications  deal  with  the  agent 
only.  The  agent  orders  the  sitace ;  the  same 
Is  charged  to  him  by  the  publication  at  tbe 
card  rate,  less  the  agency  commlsdon  or 
tbe  agency  rate,  and  he  pays  therefor,  and 
the  advertiser  has  no  dealings  with  the  pub- 
lication whatever.  In  such  case,  howeVer, 
the  charge  to  tbe  agent  for  the  space  used 
is  tower  than  the  card  rate  by  from  5  to  15 
per  cent,  each  publication  fixing  its  own 
rate  or  charge.  This  Is  what  Is  variously 
designated  in  the  testimony  as  'the  agency 
rate,'  the  lowest  rate,*  *the  rate  with  the 
commission  deducted,*  etc  It  is  given  uni- 
formly to  all  agents  or  agendee  who  are 
recognized  by  the  publications  as  trust- 
worthy, and  to  whom  the  publications  are 
willing  to  extmd  credit  It  Is  allowed  by 
the  publication  with  the  expectation  (and 
It  Is  required  by  a  few  publications)  that 
the  agent  or  agency  retain  as  bis  or  its 
commission  the  difference  between  the  card 
rate  and  the  rate  charged  the  agent  It  ap- 
pears that  the  agent  sometimes  gives  his 
advertising  patrons  the  benefit  of  a  part 
of  the  agent's  commission,  but  this  Is  a  mat- 
ter of  contract  In  each  instance,  and  Is  de- 
termined by  the  nature  of  tbe  account,  the 
kind  and  extent  of  service  required  of  the 
agent,  competition,  etc  So  that  strictly 
speaking,  the  charge  to  tbe  agent  is  not  an 
advertising  rate,  there  being  but  one  rate, 
and  that  the  card  rate  charged  all  advertis- 
ers alike;  the  commission  allowed  off  this 
rate  to  agents  being  intended  by  the  pub- 
lishers for  the  advertising  agent  as  remuner- 
ation for  his  services  as  such.  These  adver- 
tising agencies  are  established,  or  have  of- 
fices, in  th9  leading  cities  of  the  country, 
and  transact  a  large  Tolume  of  business. 
The  evidence  discloses  that  plaintUE  has 
about  75  regular  employto,  many  of  them  ex- 
perts In  advertising,  some  of  whom  receive 
salaries  as  high  as  |90  per  week.  «  *  • 
[Here  the  contract  between  the  parties  is 
set  out]  Following  the  execution  of  this 
contract  plaintiff  acted  as  the  advertising 
agent  of  defendant  who  was  treating  people 
principally  for  the  tobacco  habit  at  a  sani- 
tarium conducted  by  him  at  St  Joseph,  Ho., 
and  also  by  maiL  •  •  •  Plaintiff  pre- 
pared the  copy  for  the  advertlaemeuts,  bad 
electrotypes  made,  suggested  the  publlcatioDs 
to  be  used,  and  (when  approved  by  d^end- 
ant)  placed  aU  orders,  checked  the  pubUea- 
tlona themselves  with  the  orders  to  see  If 
the  advertisements  in  fact  appeared,  and 
paid  the  publications  at  the  card  rates  less 
the  agent's  commission.  In  addition,  tbe 
plaintiff  wrote  and  rewrote  the  litnatare 
used  by  the  defendant,  consisting  of  letters, 
circulars,  pamphlets,  etc  The  bnalnees  be- 
tween the  parties  was  transacted  entirely  by 
correspondence,  except  one  or  two  personal 
Interviews,  hundreds  of  lettors  baving  pass- 
ed, a  number  of  which  wem  Introduced  In 


Digitized  by 


Google 


Mo.) 


H.  W.  KASTOB  4b  SONS  ADVERTISINO  CO.  v.  ELDERS 


7S9 


evldoice  bj  the  plaintiff.  •  •  *  The  ac- 
count started  on  the  basis  of  defendant  pay- 
ing plalntiCF  cash  In  advance  for  all  adver- 
tising directed  to  be  placed,  bnt  at  the  time 
the  parties  ceased  to  act  Under  the  contract 
the  defendant  was  Indebted  to  plaintiff  as 
hereinafter  found.  The  total  amount  of  ad- 
vertising placed  by  plaintiff  for  defendant 
at  the  regular  card  rate  to  advertisers  was 
In  excess  of  $30,000.  There  was  never  any 
difference  or  dispute  between  the  iMirttes  aa 
to  the  Btate  of  the  account  until  the  rela- 
tion ceased,  ezc^t  that  defendant  claimed 
he  was  entitled  to  certain  cash  discounts. 
Tbe  total  claimed  by  plaintiff  to  be  due  fn 
the  account  stated  and  sued  on  Is  $2,50l.0d." 

The  defense  Is  largely  technical.  In  the 
start  we  have  a  demurrer  to  the  petition, 
then  a  motion  to  make  It  more  definite  and 
certain,  then  a  motion  to  compel  plaintiff  to 
elect,  and  then  to  give  security  for  costs. 
E^cb  of  these  was  overruled.  Then  follow- 
ed a  change  of  venue  to  another  Judge,  and 
again  the  demurrer  and  motions,  which  were 
again  overruled.  Then  an  answer  was  filed. 
Afterwards  the  referee  was  appointed.  lu 
vacation  plaintiff  filed  an  amended  petition. 
Tben  defendant  again  filed  a  motion  to  re- 
quire plaintiff  to  elect  and  a  motion  to  make 
the  amended  petition  more  definite  and  cer^ 
tain,  and  then  again  filed  a  demurrer.  Each 
of  these  was  overmled,  as  tiiey  bad  been 
twke  b^or&  Tben  defendant  refiled  bis 
answer. 

[1]  We  are  rdleved  of  much  of  defendant's 
objection  to  the  Ju^^ment  by  reason  of  the 
fa  miliar  mle  that  by  answering  he  waived 
all  of  the  objections  to  the  sufficiency  of  the 
petition  presented  In  tiie  demurrer,  if  it 
stated  a  cause  of  actitm,  as  well  as  those 
objections  set  iy>  In  bis  motions  to  elect  and 
to  make  more  definite  and  certain.  Owing  v. 
Yemon  Go.  216  Mo.  6S1,  6SS,  116  S.  W.  G18; 
State  ex  z«l.  v.  Bank,  160  Mo.  040.  616,  61 
S.  W.  676;  White  T.  By.,  202  Mo.  530.  561. 
101  S.  W.  14:  ice  ft  Gold  Storage  Co.  v. 
Knhlmann.  238  Mo.  685.  702,  142  S.  W.  263 ; 
Shuler  v.  Ry.  Co.,  87  Mo.  App.  618,  622 ;  Mc- 
Millen  T.  Columbia,  122  Ma  App.  34,  97  S. 
W.  953;  Sandusky  v.  Courtney,  153  S.  W. 
1084  (decided  this  ternO-  Notwithstanding 
there  was  a  contract,  there  can  be  no  doubt 
that  the  i>etitlon  stated  a  cause  of  action. 
Mansur  v.  Botts,  80  Mo.  651 ;  St  Joseph  Iron 
Co.  V.  Halverson  ft  Ca,  48  Mo.  App.  383. 

[2]  The  contract  was  In  wrltlDg,  In  the 
form  of  a  letter  addressed  to  plaintiff  by  de- 
fendant, which  was  signed  by  defendant  and 
accepted  by  plaintiff,  reading  as  follows : 
"You  are  hereby  authorized  to  place  all  of 
our  advertising  for  a  period  of  one  year  from 
date.  On  publications  that  we  use,  you  agree 
to  obtain  for  ns  the  lowest  rate  quoted  by 
said  publications  for  the  amount  of  space 
that  we  use,  you  rectivlng  your  remunera- 
tion from  the  publications,  and  ^ace  at  our 
diaiwsal  gratis  tlie  facilities  of  your  ad  writ- 


ing department  and  promotion  bureau.  You 
further  agree  to  furnish  gratis  all  services  in 
connection  with  the  selection  of  medinmB, 
plans  and  preliminaries  for  all  of  onr  adver- 
tising, and  to  co-operate  with  us  In  every 
possible  way  towards  making  our  advertising 
a  Buccesa  It  Is  farther  understood  that  we 
are  to  pay  for  all  drawings,  etchings,  half 
tones,  electrotypes,  stereotypes,  postage  or 
express  charges.  We  agree  to  pay  all  bills  on 
or  before  the  10th  of  each  month." 

[3]  It  will  be  noticed  that  plaintiff  was  to 
place  defendant's  advertising  in  various 
publications  at  the  "lowest  rate  quoted  by 
said  publications,"  and  that  plaintiff  was  to 
receive  its  "remuneration  from  the  publica- 
tions." Defendant  has  insisted  that  the 
"lowest  rate"  mentioned  Id  the  contract 
meant  the  lowest  rate  after  plaintiff's  com- 
pensation for  Its  services  was  deducted.  Bnt 
plaintiff  contends  that  the  lowest  rate  meant 
the  best  advertising  rate  obtainable  by  ad- 
vertisers, which  Included  a  commission  al- 
lowed agents  when  they  secured  tbe  adver- 
tisement The  referee  found  that  there  was 
bat  one  rate,  "a  card  rate,"  barged  by  the 
publications  to  all  advwtisers  aUke,  and  out 
of  this  the  pnbUshers  paid  tbe  agente  or 
agencies  securing  tbe  advertisements.  In 
other  words,  tbe  "lowest  rate  4uoted  by  pnb- 
llcattons,**  as  motioned  in  the  contract,  was 
a  rate  out  of  wbldi  came  tbe  commission  to 
the  agent  Therefore,  it  pUintiff  paid  the 
pabUcaUona  for  defendant  tbe  lowest  rate 
obtainable  tbe  pubUcatioq  rightfally  allowed 
them  to  retain  ont  of  that  amount  tbe  com- 
mission wblcb  tiiey  had  agreed  upon  with 
the  publication.  Otiierwlse  the  agents  would 
get  nothing  for  their  services,  since  It  was 
agreed  in  tiie  contract  that  their  compmsa- 
tion  should  come  from  the  publisher.  In  ef- 
fect, the  whole  Insistence  of  the  d^endant 
Is  that  he  shbuld  not  only  have  tbe  lowest 
rate  an  advertiser  could  get,  but  he  was  also 
to  have  the  advantage  of  plaintiff's  commis- 
sions. A  reasonable  and  Just  interpretation 
of  the  contract  and  tbe  evidence  does  not 
Justify  such  claim,  and  so  the  referee  and  the 
trial  court  found.  And  we  think  a  fair  In- 
terpretation of  the  evidence  Justifies  tbe 
statement  that  tbe  parties  themselves  so  un- 
derstood the  contract  and  when  that  a[)- 
pears,  the  courts  wlUI  so  construe  it  Meyer 
V.  Christopher.  176  Mo.  580.  75  S.  W.  750; 
Brewing  Co.  V.  Water  Works  Co.,  84  Mo. 
App.  49. 

It  seems  that  the  mode  of  advertising 
through  a  contract  agency,  in  papers  and 
magazines  throughout  the  country,  has  come 
to  be  an  extensive  business,  and  that  when 
well  conducted,  though  requiring  large  sums 
of  money,  brings  in  large  returns.  Thus  It 
appeared  In  this  case  that  defendant's  ad- 
vertising bills,  wtilch  of  course  came  out  of 
the  receipts  of  bis  business,  grew  from  less 
than  $50  to  as  much  as  94.000  per  mouth. 
And  the  sabject-matter  of  this  llt^tion  in- 
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volres  an  ezpendltare  of  near  990,000,  cred- 
ited down  to  $2,501,  the  balance  claimed  by 
plaintur.  We  are  satisfied  tliat  the  merits  of 
the  controversy  have  been  ascertained  by  the 
referee  and  trial  conrt 

[4]  Defendant,  however,  contends  that  the 
referee  committed  error  in  the  admission  of 
evidence  and  In  several  conclusions  of  law. 
and  that  the  petition  was  not  supported  by 
competent  evidence,  and  that  the  Judgment 
was  excessive;  that  the  referee's  finding  of 
facts  was  not  sui^rted  by  the  evidence. 
Many  of  these  objections  have  practically 
been  disposed  of  by  what  we  have  already 
written.  To  enter  into  a  detailed  statement 
why  we  consider  the  referee's  reiurt  well 
supported  by  the  evidence  woald  enlarge  an 
opinion  beyond  any  reasonable  limit  The 
allowance  of  interest  was  proper.  The  Judg- 
ment  was  not  excessive ;  proper  credits  were 
given  defendant,  whereby  plaintiff's  claim 
was  reduced  to  91,583.7{t. 

Finally,  we  ere  clearly  of^the  opinion  that 
no  error  was  conunltted  materially  affecting 
the  merits  of  tl^e  controversy,  and  that  the 
Judgm^t  was  for  the  right  party,  and  It  la 
accordingly  afOrmed.  All  concur. 


NATIONAL  PAPER  BOX  CO.  T.  .fflSTNA 

LIFE  INS.  CO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
May  6.  1913.) 

1.  INBUBANCX  (S  639*)— EHPLOm'S  LlABILI- 
TT  POUCT— STIPDLATZOII  FOB  NOTICB— "IM- 
MBniATB  NOTICB." 

Where  an  employer's  Uabllit?  policy,  insur- 
ing against  loss  by  reason  of  injuries  to  em- 
ployes, required  the  insured  to  give  the  insurer 
immediate  notice  of  an  accident  which  might 
result  in  liability  against  insured,  the  term  "im- 
mediate notice,  while  liberally  construed,  re- 
quired notice  given  with  due  diligence  and  with- 
in a  resBODable  time;  due  regard  being  bad  to 
tiie  attendant  circumstances. 

[E<d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1328-1836;  Dec.  Dig.  i  639.^ 

For  other  definitiona,  eee  Words  and  Phrases, 
VOL  4,  pp.  3397-3402 ;  vol  8,  p.  7681.] 

2.  lNSuaA.NCE  a  539*)— EHPLOTfia's  Ljabili- 

TT  PoUCT— NOTICX  OF  INJUBT. 

PlaintifTs  employe  was  Injured  by  a  heavy 
track  running  over  both  of  bia  feet  while  en- 
gaged in  plaintiff's  factory  on  January  22,  1907. 
Plaintiff'B  superintendent  bad  immediate  notice 
of  the  injury,  and  of  the  fact  that  it  had  oc- 
curred ander  circumstances  which  suggested 
plaintiff's  negligence  as  tbe  proximate  cause 
thereof.  The  employ^  did  not  quit  work  until 
three  days  later,  when  the  injury  grew  rapidly 
worse,  and  became  so  serious  that  he  was  com- 
pelled to  remain  at  home  on  the  fourth  day  and 
summon  medical  aid.  Blood  poisoning  set  in, 
and  gangrene  appeared  about  May  1st,  when 
his  Idt  leg  was  amputated,  and  six  months  lat- 
er the  other  leg  was  amputated.  Tbe  superin- 
tendent kept  informed  of  his  condition,  and 
knew  that  he  attributed  his  misfortunes  to  the 
injury.  More  than  a  year  and  a  half  elapsed 
before  the  employe  spoke  of  claiming  damages 
from  plaintiff,  and  plaintiff  gave  no  notice  of 
tbe  injury  to  defendant  insurance  company  un- 
til tbe  employe  filed  suit  for  damages  in  Deeam- 


ber,  1008.  Held,  (hat  plaintiff  did  not  give 
"immediate  written  notice"  to  defendant  of  the 
accident  as  required  by  a  condition  in  tbe  poli- 
cy, and  that  defendant  was  therefore  not  lUblc 
for  a  judgment  recovered  against  plaintiff  for 
snch  injury. 

[Ed  Not&— For  other  caaes,  see  Insnranc& 
Cent  Dig.  if  1328-1336;  Dec  Dig.  |  639.*] 

8.  iHSnBANGBjni  639*)— EHFLOTEB'B  liEABIU- 
TT  POUCT— fVOVIBIOIf  FOB  NOTICB. 

A  provision  in  an  employer's  liability  poU* 
cy  for  Immediate  notice  of  injury  is  of  the  es- 
sence of  the  contract,  and  a  breach  thereof  will 
prevent  a  recovery  on  the  policy,  not  on  the 
ground  of  forfeiture,  but  for  nonperformance 
of  a  condition  precedent. 

[Ed.  Note.— For  other  cases,  see  Inan ranee. 
Cent.  Dig.  II  132&-1336;  Dec  Dig.  |  S39.*] 

Appeal  from.  Clrcnit  Conrt,  Jackstm  Coun- 
ty; Joseph  A.  Outhrle,  Judge. 

Action  by  the  National  Paper  Box  Com- 
pany against  the  ^tna  Life  Insurance  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

BatUe  McArdle,  of  Kansas  CAty,  for  ap- 
pellant Clyde  Bissett,  J.  C.  Bosenberger, 
and  Kersey  Coatee  Reed,  all  of  Kansas  City, 
tm  respondent. 

JOHNSON,  J.  Action  on  a  policy  of  em- 
ployer's liability  insurance.  At  the  close  of 
all  the  evidence  the  court  gave  tbe  Jury  a 
peremptory  Instruction  to  find  for  defend- 
ant, and  a  corresponding  verdict  was  re- 
turned. Plaintiff  then  filed  motlonB  nan 
obstante  veredicto  for  a  new  trial  and  }n 
arrest  of  judgment,  all  of  which  were  over^ 
ruled  and  plaintiff  appealed. 

There  Is  no  material  controversy  over  the 
facts  of  the  case.  Defendant  issned  a  policy  to 
plaintiff,  a  large  manufacturer  in  Kansas  City, 
by  the  terms  of  which  it  ondertook  to  Insnre 
plaintiff  "against  loss  or  exp^iae  arising  or  re- 
sulting from  dalms  upon  the  assured  for  dam- 
ages on  account  of  bodily  Injuries  *  •  * 
accidentally  suffered,  by  reason  of  the  opera- 
tion of  the  trade  or  business  described  her^ 
by  any  employ^  or  employes  of  the  assured 
while  within  the  factory,  shop,  or  yard  de- 
scribed herein,"  etc.  The  policy  b^n  with 
the  recitation  that  It  was  Issued  "in  consider- 
ation of  the  warranties  of  the  assured  here- 
Inafter  set  forth  and  of  sixty-eight  and  40.- 
100  dollars  estimated  premium,"  and  among 
tbe  BtlpuIatlonB  ai^pearlng.  on  its  face  were 
the  following:  "This  insurance  is  subject 
to  tbe  following  conditions."  Then  appear 
condltiona  and  restrictions  from  which  we 
quote  those  which  are  essential  to  tbe  pt»- 
ent  inquiry: 

"Umits  of  Indemnity. 

"A.  The  company's  liability  for  loss  on  ac- 
count of  an  accident  resulting  in  bodily  In- 
juries to  or  In  the  death  of  one  person  is 
limited  to  five  thousand  dollars  ($0,00a00): 
and,  subject  to  the  same  limit  for  eadi  pa- 
son,  the  convMiny's  total  UabUity  for  loss  w 
account  of  any  one  aodd«it  resulting 
In  bodily  injuries  to  or  In  the  death  of  more 
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tlian  one  pennii^  la  limited  to  tm  thousand 
dollars  ^10,000.00).  TbB  company  vlU  how- 
era  as  provided  In  condiUons  D  and  E! 
hereof  pay  the  expense  of  litigation  In  ad- 
dition to  tiie  sum  herein  limited,  provided 
that  if  the  r^rnjmnj  abau  elect  to  pay  the 
asBiired  the  aom  aa  her^  limited,  it  shall 
not  be  liable  for  farther  expenaea  of  litiga- 
tion after  such  payment  shall  have  been 
made.*' 

"BepwUng  Accidents  and  Caalms. 

**CX  Upon  the  oocnmboe  of  an  aeddent 
tte  assured  shall  give  immediate  written 
notice  tliereof  with  the  fullest  information 
obtainable  to  the  home  office  of  the  company 
at  Hartford,  Conn.,  or  its  dnly  authorized 
agent  If  a  claim  la^mAde  on  account  of 
such  acddoit  the  assured  shall  give  like 
notice  thereof  with  fnU  parttcalars.  The  as- 
sured shall  at  all  timea  rendu  to  the  com- 
pany an  G(M>peratlon  and  asslstanoe  In  his 
power. 

"Report  and  Defense  of  Suits. 

"IX  If  thereafter  any  suit  is  brought 
against  the  aaspred  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  the  assured  shall  immediate- 
ly fonrard  to  the  company's  home  office 
every  summons  or  other  process  as  soon  as 
the  same  shall  have  been  served  on  him, 
and  the  oonqtany  vrlll,  at  its  own  cost^  defend 
such  suit  in  the  name  and  on  behalf  of  the 
assured,  unless  the  company  shall  elect  to 
settle  the  same  or  to  pay  the  assured  the 
Indenuiity  aa  provided  for  in  condition  A, 
hereot 

**Cb-operatioa  <tf  Assured.  Stxpomes.  . 

"B.  The  assured,  whenever  requested  by 
the  company,  shall  aid  in  effecting  settle- 
ments,  securing  information  and  evidence, 
the  attendance  of  witnesses  and  In  prose- 
catlng  appeals,  but  the  assured  shall  not 
voluntarily  assume  any  liability,  or  interfere 
In  any  negotiation  for  setUement,  or  In  any 
legal  proceeding,  or  incur  any  expense  or 
settle  any  claim,  exc^  at  his  own  cost,  with- 
out the  written  consent  of  the  company  pre- 
vlously  glveUr  except  that  the  assured  may 
provide  at  the  company's  expense  such  Im- 
me^te  surgical  relief  as  la  Inqterative  at 
the  time  of  the  accident" 

On  January  22,  1907,  and  during  the  term 
of  the  policy,  one  HulEord,  an  employe  of 
plaintiff,  was  injured  in  the  factory.  Both 
of  Us  feet  wwe  run  over  and  injured  by  a 
loaded  truck  under  drcumatancea  which  sug- 
gested that  negligence  of  plaintiff  was  the 
proximate  cause  of  the  injury.  The  super- 
intendent of  the  factory  was  near  by,  and  re- 
ceived Immediate  knowledge  of  the  facts  of 
the  Injury  and  Its  cause.  At  first  there  was 
no  indication  of  a  permanent  injury,  and 
Hufford  did  not  quit  work  until  three  days 
later.  His  injury  aKttrratly  slight,  at  first, 
grew  rapidly  worse,  and  became  so  serious 
that  be  had  to  remain  at  home  on  the  fourth 
day  and  summon  medical  aid.  Blood  poison- 
ing set  in,  gangrene  appeared,  and  <m  May  1, 


1907,  his  left  leg  was  amputated.  Six 
months  later  the  other  leg  was  amputated. 
The  superintendent  kept  informed  of  Huf- 
ford's  condition,  and  knew  that  he  attributed 
his  misfortunes  to  the  injury.  More  than 
a  year  and  a  Ikalf  elapsed  before  Hufford 
spoke  of  claiming  damages  from  plaintiff, 
but  the  erldeuoe  shows  quite  clearly  that 
plaintiff  through  its  alter  ego,  the  super- 
intendent, had  knowledge  from  the  date  of 
the  injury  of  flacts  and  drcumstances  that 
would  have  (xeated  aHirtiienslfm  in  tiie  mind 
of  an  ordinarily  careful  business  man  that 
a  substantial  dalm  of  that  chanictra  might 
be  made  aoonee  or  later.  Plaintiff  gave  de- 
fendant no  notice  of  the  Injury  until  aSta 
Hufford  filed  suit  for  damages  in  December, 

1908.  Then  plaintiff  called  on  defendant 
to  take  charge  of  the  defame  of  the  easft 
Defendant  refused  on  the  ground  that  the 
failure  of  plaintiff  to  give  notice  In  accord- 
ance with  the  terms  of  the  contract  bad  re- 
leased it  from  llabllttT.  Plaintiff  defended 
the  suit  which  proceeded  to  «  JadgmeiU  for 
Hufford  In  the  sum  (tf  92,600.  Plaintiff  paid 
the  Judgment  and  costs,  and  then  brought 
this  suit  to  recover  the  sum  thus  expended, 
together  with  the  amount  laid  out  In  at- 
torney's fees  and  othor  expenses. 

The  provisions  of  the  policy  from  which 
we  have  quoted  Imposed  the  duty  cm  i^alntltt 
of  giving  defendant  "immediate  written  no- 
tice" on  the  occurrence  of  an  accident  whldi 
term,  of  course,  referred  to  an  injury  to  an 
employ^  that  might  be  the  basis  of  «  claim 
tor  damages  agitinst  defoidant  The  8ubjec^ 
matter  of  the  insurance  contract  was  in- 
demnity to  the  assured  for  "loss  or  expoise 
arising  or  resulting  from  claims  upon  the 
assured  for  damages"  made  by  employes  on 
account  of  bodily  injuries  "suffered  by  rea- 
son of  tile  operatiMm"  of  plaintiff's  factory 
and  the  iwovisions  fOr  the  giving  of  notice 
obviously  was  intoided  to  apply  only  to  ac- 
ddents  that  fell  within  the  scope  of  tiie  sub- 
Ject-maUer,  and  not  to  those  tiut  could  not 
afford  a  r^uonable  basis  for  a  claim  for  dam- 
ages on  the  part  of  an  Injured  employe. 

[1]  The  term  'Immediate  notice"  aa  used 
In  policies  of  insurance,  is  liberally  construed 
in  the  dedfllona  in  this  state  and  in  other 
Jurisdictions  to  mean  notice  given  vlth  due 
diligence  and  in  a  reasonable  time^  "due  re- 
gard being  had  to  the  attending  circumr 
stances."  Columbia,  etc.,  Co.  v.  Eldeli^  ft 
Casualty  Co.,  101  Mo.  App.  loc  dt  166,  78 
8.  W.  823.  and  cases  dted.  In  McFarland 
V.  Aeddent  Assodatton.  124  Ma  218,  27  & 
W.  439,  the  Suprttue  Court  say:  "Though 
the  time  in  which  the  notice  shall  be  glv^ 
is  fixed  under  tiie  ctmtract  if  the  drcum- 
stances of  the  acddut  are  sudi  as  to  make 
it  Impossible  to  comply  with  the  condition, 
giving  the  notice  within  a  reasonable  time 
after  It  becomes  possible,  tias  been  held  sof- 
fldait" 

[1]  An  injury  might  be  of  sudi  diaracter 
as  to  afford,  at  first,  no  reasonable  ground 
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tor  thinking  tbat  It  might  sui^rt  a  claim 
for  damages  against  the  employer.  In  sach 
case  we  think  the  assured  wonld  not  be  re- 
quired under  the  reasonable  rule  of  construc- 
tion we  are  discussing  to  give  the  assurer 
notice  until  such  time  as  the  fticts  of  the 
injury  and  its  progress  began  to  suggest 
to  a  person  of  reasonable  care  and  prudence 
that  a  possible  liability  of  the  assured  to 
answer  lu  damages  lurked  In  them.  The 
facts  before  the  St  Louis  Court  of  Appeals 
In  the  case  from  which  we  bare  quoted  win 
serve  for  an  apt  illustration.  A  woman 
employed  as  a  sorter  of  rags  was  seized  with 
sudden  illness  while  at  woric.  and  It  devel- 
oped later  that  her  attack,  came  from  hand- 
ling Infected  rags  which  her  emplt^er  hajd 
negligently  ordered  her  to  sort  The  mere 
fiict  that  she  was  suddenly  talKU  111  con- 
tained no  sus^estlon  of  a  possible  claim  for 
damages  and  Imposed  no  duty  on  her  em- 
ployer, the  aasnnd,  to  glre  notice  of  the 
event  to  the  assurer,  but  that  fact  ^ua 
knowledge  oi  the  additional  fact  that  she 
bad  been  required  to  work  wiUi  infected 
rage  that  might  produce  the  kind  of  sick- 
ness that  attacked  her  would  require  the 
Siting  of  nottce  within  a  reasonable  ttane 
after  knowledge  of  the  latter  fact  came  or 
should  have  come  to  the  assured.  Frequent- 
ly an  injury  aivu^ntly  too  trivial  to  cause 
any  damage  or  Inconvenience  develops  Into 
a  most  serious  lAasa  Tbe  dnty  of  ttie  as- 
sured In  such  Instances  with  respect  to  giv- 
ing notice  Is  performed  If  he  ^Tes  notice 
within  a  reasonahle  time  after  the  topaj 
first  takes  on  a  serious  aspect  an  ai^ect 
sngg^tlve  of  a  possible  daim  for  damages. 

In  the  present  case  an  injury  comparative- 
ly sll^t  was  suffered  under  drcumstauces 
that  reas(mably  mlifht  pcdnt  to  n^Ugenoe 
of  plalntiflT  as  tbe  pmlmate  cause.  In  three 
or  four  days  the  fact  that  the  Injury  would 
entail  serious  consequences  and  might  ripen 
Into  a  claim  fi>r  damages  must  have  been 
apparent  to  plaintiff.  Its  superintendent 
who,  as  m  have  stated,  was  its  alter  ego, 
knew  that  HufFord's  feet  had  been  run  over 
by  the  wheels  of  a  truck,  wUdi  with  Its 
load  weighed  over  700  pounds,  and  bad  been 
badly  bruised;  Imew  tbat  Hnfford  claimed 
tbat  this  Injury  was  the  prime  cause  of  the 
conditions  that  ulttmately  resulted  in  tbe 
aOifMJtation  of  both  legs,  and  tnrtber  knew 
that  there  was  reasonable  sappmt  for  a 
claim  that  the  Injury  was  diw  to  negligence 
of  plalntlfF.  With  knowledge  of  audi  facta, 
the  ffUlnre  to  give  defendant  notice  within 
a  reasonable  time  after  tbe  occnrrmce  of 
tbe  facts  whlcb  pointed  to  a  dalm  for  dam- 
ages as  ft  reaaohable  [wobablllt?  was  a 
bread!  of  one  of  tbe  prinw  conditions  of  the 
contract  the  performance  of  which  was  as- 
sumed by  plaintiff. 

But  construing  this  condition  as  one  look- 
ing merely  t»  a  forfeltare  and  not  as  one  in 
the  nature  of  a  promissory  warranty,  coun- 
sel for  phUntlfl  point  out  tbat  the  policy  does 


not  In  express  terms  provide  that  ft  breach 
of  that  stipulation  shell  work  a  forfeiture, 
and  Invoke  the  rule  that  "courts  are  power 
less  to  Insert  a  forfeiture  clause  in  a  con- 
tract of  Insurance,  where  tbe  parties  have 
omitted  to  do  so,  just  as  they  are  powerless 
to  strike  out  where  the  parties  have  Insert- 
ed it"  This  rule  applies  in  instances  where 
the  loss  has  occurred  and  tbe  liability  of 
the  assurer  has  thereby  become  fixed  and 
curtain.  Provisions  tta  notice  in  sucb  cases 
are  not  considraed  as  of  tbe  essedce  of  the 
contract,  but  as  looking  to  a  forfeiture,  and 
tbe  abhorroice  of  the  law  to  forfeitures  has 
led  tbe  courts  to  bold  that  in  tbe  absence 
of  an  express  agreement  tbat  a  failure  to 
give  tbe  notice  shall  work  a  forfeiture^  no 
forfeiture  will  be  declared  in  cases  where  It 
does  not  appear  tbat  any  substantial  right 
of  the  assurer  has  been  lost  or  impaired  by 
such  failure. 

After  reviewing  the  authorities,  tiie  Su- 
preme Gonrt  say  In  Deaell  v.  Fldell^  ft  Casa- 
alty  Co.,  176  Ma  loc.  dt  281,  7S  8.  W.  1119: 
"Thus  it  appears  that  the  courts  draw  a  dis- 
tinction between  polidea  wbidi  call  tor  tbe 
notice  of  death  and  proofs  of  loss  and  stip- 
ulate Qiat  a  failure  to  give  such  notice  or 
furnish  such  pnxtf  eAiall  wmck  a  forfdtnre 
of  tbe  insurance,  and  polides  wbidi  call  for 
such  notice  and  proofs,  but  make  no  atips- 
lation  as  to  tiKe  consequoices  of  failure  to 
comply  witb  aocb  call.  And,  whilst  the 
courts  are  powerless  to  strike  out  the  for- 
feiture feature  in  tbose  contracts  in  which 
tlie  parties  have  seen  fit  to  Insnt  it  th^ 
are  equally  powerless  to  inswt  sudi  a  fea- 
ture when  the  parties  have  not  seen  fit  to  do 
so.  Where  no  forfeiture  la  prescrilied  In  the 
contract  the  court  should  have  r^ard  to  tbe 
conseqnuice  that  remits  from  tbe  failure  to 
give  tbe  notloe  as  sbown  by  the  tftcts  In  tlw 
case;  and,  if  it  appears  that  the  purpose  for 
which  the  notice  and  proofs  were  required 
has  really  been  accompUsbed,  the  plaintiffs 
should  not  be  preduded."  But  manlfestly 
tbte  rule  should  not  be  as^lied  to  a  poUey 
such  as  tbat  under  cmsldetatlon,  for  tbe 
reason  that  the  provision  for  notice  of  tbe 
accident  la  In  tbe  nature  of  a  condition  pre- 
cedent la  a  promissory  warranty  of  tbe  very 
essence  of  the  contract  The  accident  to 
Hufford  ot  Itself  fixed  no  Uabllitar  upon  de- 
fendant It  merdy  furnished  a  ground  fiorn 
which  audi  liability  might  spring  under  eer 
tain  contingencies.  Defendant  did  not  agree 
unconditionally  to  indemnify  plaintiff  fbr  any 
losB  or  expense  It  might  incur  on  account 
of  tbat  Injury,  but  imposed  tbe  omditiott  ts 
whlcb  plaintiff  assoited  that  it  would  so  hi- 
demnlfy  plaintiff  provided  plaintiff  gave  im- 
mediate notice  of  the  injury,  and  put  defend- 
ant in  position  to  take  full  charge  oC  the  eue, 
to  the  tbat  it  might  emiAoy  Ita-  own  sklU 
and  Judgment  in  lawful  efforts  to  wftid  off  or 
minimize  a  loss. 

[3]  We  have  consulted  all  of  tbe  author 
Ities  cited  la  the  briefs  of  counsel  bearing  on 
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tbls  subject,  and  are  persuaded  that  the  bet- 
ter reasoning  austalna  the  Tiew  that  a  provi- 
sion for  notice  In  an  employer's  liability  pol- 
icy la  of  the  essence  of  the  contract,  and 
that  a  breach  of  such  prorlslon  by  the  assur* 
ed  will  prevent  a  recovery  under  the  policy 
not  on  the  ground  of  forfeiture,  but  on  the 
ground  of  nonperformance  of  a  condition  pre- 
cedent. Cooley'a  Briefs  on  Insurance,  8670; 
Columbia  Pai>er  Stock  Co.  v.  Fidelity  & 
Casualty  Co.,  104  Ho.  App.  157,  78  S.  W. 
320;  Travelers*  Ins.  Co.  v.  Myers,  ^  Ohio 
St  529,  57  N.  B.  458,  48  L.  R.  A.  760;  Lon- 
don Co.  V.  Slwy,  S6  Ind.  App.  340,  66  N.  B. 
481;  Underwood  Veneer  Co.  v.  London  Co., 
100  Wis,  378,  76  N.  W.  996;  Employer's 
Inability  Assurance  Corp.  t.  Light  Co.,  28 
Ind.  App.  487,  63  N.  n.  54;  Woolverton  v. 
Fidelity  &  Casualty  Co.,  190  N.  T.  41,  82  N. 
E.  745,  16  L.  R.  A.  (N.  S.)  400;  Smith  ft  Dove 
Co.  v.  Insurance  Co.,  171  Mass.  357,  SO  N. 
516;  Deer  Trail  Mining  Co.  v.  Maryland 
Casualty  Co.,  86  Wash.  46^  78  Pac.  185,  67 
L.  R.  A.  275. 

We  approve  the  doctrine  as  expressed  In 
Cooley's  Briefs  on  Insurance,  supra:  "Em- 
ployer's liability  policies  very  generally  con- 
tain a  requirement  that  the  Insured  shall 
furnish  immedtate  notice,  both  of  any  ac- 
cident by  which  the  Insured  may  be  rendered 
liable,  and  of  any  claim  against  the  insured 
arising  therefrom.  These  provisions  are  val- 
id and  of  the  essence  of  the  contract,  being 
designed  to  enable  the  Insurer  to  Investigate 
the  clrcnmstances  of  the  accident  while  the 
matter  is  yet  fresh  in  the  minds  of  all,  and 
to  make  Umdy  defense  against  any  claim 
filed.  They  are  therefore  usually  given  a 
more  liberal  construction  in  favor  of  the  com- 
pany than  the  requirement  for  notice  and 
proof  of  loss  under  an  ordinary  Are  policy, 
which  can  only  become  effective  after  the 
company's  liability  has  been  already  fixed. 
The  oonrtB  have  not  been  much  concerned  In 
detennlning  whether  these  requlr^enta  con- 
stltute  conditions  precedent  or  causes  of  for- 
feiture. Nevertheless,  In  Underwood  Veneer 
Co.  V.  London  Guarantee  ft  Accident  Co., 
100  Wis.  378,  75  N.  W.  096,  a  stlpulatton  that 
the  policy  was  issued  subject  to  the  agree- 
ment In  regard  to  notice  was  said  to  consti- 
tute a  'condition  precedent'  And  the  same 
name  was  given  to  the  provision  In  London 
Guarantee  ft  Accident  Co.  v.  Slwy,  35  Ind. 
App.  340,  66  N.  E.  481.  But  in  that  case  It 
was  further  stated  that  the  failure  to  give 
the  notice  involved  an  'absolute  forfeiture.' 
But  whether  the  condition  be  considered  as 
a  condition  precedent  or  as  one  looking  to 
forfeiture,  the  courts  have  at  least  been  onit- 
ed  in  holding  that  no  recovery  can  be  had 
without  a  compliance  with  such  condition." 

We  think  the  question  of  whether  defend- 
ant could  have  done  any  better  with  the  case 
than  plaintiff  did  is  wholly  speculative.  We 
must  presume  that  the  breach  of  a  condition 
BO  Tltal  by  which  defendant  was  derived  of 


a  substantial  right  It  deemed  important 
enough  to  be  made  an  indispensable  object  of 
the  contract  did  result  In  injury  to  defend- 
ant and  was  material  to  the  risk. 

The  judgmmt  la  for  the  right  part^,  and 
l0  afKnned.  AU  concur. 


OATB  OITT  NAT.  BANK  T.  CHICK  et  aL 

^Unsas  City  Court  of  An>eals.  Missouri. 

May  5,  1918.) 

1.  CONTaACTS    <|  147*)— COMSTSUCTION— AS- 
CBBTAININQ  INTENT. 

In  the  judicial  interpretation  of  contracts, 
the  most  important  rale  is  that  which  requires 
the  court  to  give  effect  to  tiie  mutual  intention 
of  the  parties,  as  expressed  in  the  instrument 

[Eld.  Note.— For  other  easu.  see  Contracts, 
Cent.  Dig.  II  780,  743;  Dec  Dig.  |  147.*] 

2.  COMTUOTB  (I  160*)— BnOKHCB  (|  450*}— 

CoNBTBuonoH— Inmra  •—  Bzibinsic  Evi> 

DBNCE. 

In  ascertaining  the  true  Intentlcai  of  a  con- 
tract. It  should  be  read  in  the  light  of  the  cir- 
cumstances of  the  parties  at  the  time  of  its 
execution,  and,  while  prior  or  contemporaneous 
oral  agreements  contradicting  or  varying  its 
terms  cannot  be  considered,  evidence  merely 
tending  to  throw  light  upon  and  disclose  the 
nature  of  the  subject-matter  is  admissible,  where 
it  serves  to  explain  and  give  certainty  to  terms 
or  words  which,  if  unexplained,  would  be  am- 
biguous or  uncertain. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  752:  Dec  Dig.  {  169;*  Evldsnee, 
Cent  Dig.  li  2066-2082;  Dec  Dig.  {460l*] 

3.  BnoxncK  (|  423*)— Goktbaotb— GonsxBuo- 

TXON— IHTKNT— EXTBIHSIO  EvinSNCB. 

The  president  of  a  corporation,  who  was  a 
heavy  stockholder  and  owned  one-third  of  its 
bonds,  and  who  bad  executed  a  number  of  notes 
as  comaker  with  the  bonds  as  collateral,  and 
had  also  given  bonds  as  collateral  secori^  for 
individual  notes,  transferred  his  holding  to  de- 
fendants. They  agreed  that  in  due  time  they 
would  "release''  him  from  all  of  the  obligations 
of  the  company  scheduled  therein  on  which  he 
was  indorser,  and  should  also  "pay"  all  of  his 
obligations  to  which  any  of  the  company's  bonds 
were  collateral,  according  to  such  schedule. 
This  was  followed  by  a  list  of  the  debts,  part 
of  which,  including  a  note  held  by  plaintil^  wtfe 
signed  apparently  as  comaker  by  the  president 
and  the  reat  personal  notes,  all  of  which  were 
secured  by  bonds.  Held,  that  the  contract  not 
showing  on  its  face  whether  plaintifTs  note  be- 
longed to  tke  class  of  notes  on  which  he  wss 
primarily  liable  and  which  defendants  agreed  to 
pay,  or  to  the  class  of  notes  constituting  obliga- 
tions of  the  company  from  which  defendants 
agreed  to  release  the  president  parol  evidence 
was  admissible  to  show  that  on  plaintiff's  note, 
although  the  president  signed  as  a  comaker,  he 
was  in  fact  a  surety;  this  not  contradicting  or 
varying  the  terms  of  the  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1057-1966 ;  Dec.  Dig.  |  423.*J 

4.  Sazxb  (S  68")— Assuuftion  or  Debts  — 

CONSTBUCTION  OF  CONTBACTS. 

The  word  "indorser,"  as  used  in  such  con- 
tract, would  not  be  taken  in  Iti  strict  legal  sense 
as  distinguished  from  a  surety,  since  the  pre^- 
dent  was  a  comaker  of  and  not  a  technical  in- 
dorser on  all  of  the  company's  notes,  and  hence 
plaintiff's  note  which  the  president  signed  as  co- 
maker, but  on  which  he  was  in  fact  a  surety, 
was  one  of  those  from  whidi  defeodaats  agreed 
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to  release  the  presideot,  and  not  one  of  those 
whidi  they  agreed  to  pay. 

[Ed.  Note.— For  other  casui,  see  Sales,  CSent 
Dig.  H  182.  184-186;  DecTDlg:  |  68.*] 

5.  Contracts  (|  187*)— BKnxnr  of  Thisd 

Pebbon— Right  of  Action. 

While  BtandiDg  alone  "release"  might  be 
held  to  mean  "pay,"  the  contract  having  dis- 
tinguished between  the  notes  which  defendants 
were  to  pay  and  those  from  which  they  were  to 
release  the  president,  it  would  not  be  so  con- 
strued ;  and,  as  they  might  release  him  without 
paying  the  note,  the  contract  was  not  one  for 
the  benefit  of  plaintiff  as  holder  of  the  com* 
[lany's  note,  but  solely  for  the  benefit  of  the 
president,  and  hence  could  not  be  enforced  by 
plaintilf. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
C«it  Dig.  it  7e&-«07 ;  Dec.  Dig.  {  187.*] 

6.  ConTBACTs  (I  187*)— Benstet  or  Third 
Pebson— Bioht  of  Action. 

An  action  lies  on  a  promise  made  by  the 
defendant  upon  a  valid  consideration  to  a  tliird 
person,  although  plaintiff  was  not  privy  to  the 
consideration,  but  the  contract  must  be  made 
for  plaintiff's  benefit  as  its  direct  object,  and 
It  is  not  sufficient  that  he  should  be  indiiectly 
and  incidentally  benefited. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CenL  Dig.  fS  798-807 ;  Dec.  Dig.  |  187.*] 

Appeal  from  drcnlt  Court,  Jadcxm  Coun- 
ty ;  James  E.  Goodrich,  Judge. 

AcUon  by  the  Gate  City  NaUonal  Bank 
against  J.  S.  Cblck,  Jr.,  and  others.  Judg- 
ment for  defendants,  and  plalntlfC  appeals. 
Afflrmedi 

UeCnn^  Harding,  Brown  &  Mnn^,  of 
Kansas  City,  for  appellant  Latbrop,  Mor- 
row, Fox  it  Moor^  of  Kansas  City,  tor  re- 
spondents. 

JOHNSON,  J.  This  Is  an  action  to  enforce 
a  contract  plaintlfC  alleges  was  made  by  de- 
fendants for  Its  benefit  A  trial  of  the  ia- 
snes  raised  by  the  pleadings  resulted  In  a 
Judgm^t  for  defendants,  and  plaintiff  ap- 
pealed. 

The  W.  F.  I^wns  Ice  &  Power  Company,  a 
corporation,  was  Indebted  to  plaintiff,  a  bank 
doing  business  in  Kansas  City,  in  the  sum  of 
$9,000,  and  plaintiff  held  its  negotiable  prom- 
issory note  for  that  sum,  which  was  dated 
September  10,  1909,  and  was  payable  on  de- 
mand. The  note  was  signed  by  the  Ice  com- 
pany and  by  W.  F.  Lyons,  who  so  far  as  the 
face  of  the  Instrument  disclosed,  was  a  co- 
maker. TbB  evidence  of  defendants  shows 
that  as  between  the  Ice  company  and  x^yons 
the  former  was  ttie  principal  obligor  and  the 
latter  a  safety.  The  payment  of  the  note 
was  secnred  by  bonds  of  the  Ice  company  of 
the  par  valne  of  $12,000,  which  were  the 
property  of  Lyons  and  were  deposited  by  him 
with  plaintiff  as  collateral  to  the  note.  Lyons 
was  the  lu^sident  of  the  ice  company,  was  a 
heavy  stockholder,  and  owned  over  one-third 
of  its  bonds.  The  capital  stock  of  the  cor- 
poration was  $100,000,  the  bonded  Indebted- 
ness $100,000.  and  the  floating  indebtedness, 
which  included  the  note  to  plaintiff,  was 
heavy.   The  assets  were  large  but  at  the 


time  of  the  principal  event  in  controversy, 
were  not  8ufl3dent  to  pay  the  debts  of  the 
concern,  and  the  stock  had  no  intrinsic  val- 
ue. These  facts  were  not  known  to  defend- 
ants. The  corporation  was  a  going  concern 
and  was  doing  a  large  and  apparently  profltr 
able  business.  Lyons  was  surety  oq  other 
notes  the  company  had  given  for  borrowed 
money,  and  had  pledged  all  of  the  bonds  he 
owned  to  secure  such  notes  as  well  as  to  se- 
cure the  payment  of  debts  he  owed  Individu- 
ally. His  pecuniary  obligations  consisted  of 
debts  Of  the  company  for  wtaidi  he  had  be- 
come liable  In  the  manner  stated  and  of  his 
own  personal  llabllltleB. 

In  February,  1910,  while  the  affairs  of  the 
ice  company  and  of  Lyons  were  In  the  con- 
dition described,  Lyons  entered  Into  a  writ- 
ten contract  with  defendants  Chick,  Tand^ 
sUce,  and  Lynds,  by  the  terms  of  wtltA  he 
sold  to  them  bis  holdings  In  the  company 
and  pot  them  in  charge  of  the  assets  and 
business  of  the  corporation.  We  do  not  find 
it  necessary  to  set  out  that  contract  or  to  re- 
fer to  any  other  portion  than  the  paragraph 
relating  to  a  part  of  the  consideration  de- 
fendants agreed  to  give  for  the  property  and 
rights  conveyed  to  them  by  Lyons.  That  par- 
agraph provided  that  defendants  "^oald  lo 
due  time  release  W.  F.  Lyons  from  all  of  the 
obligations  of  W.  F.  Lyons  Ice  &  Poww  Com- 
pany scheduled  In  this  pargaraph  on  which 
be  la  Indorser,  and  shoold  also  eventually 
pay,  or  cause  to  be  paid,  all  of  the  present 
obligations  of  W.  F.  I^ona  to  which  any  st 
tbiB  bonds  of  tbe  W.  F.  l^tma  lee  ft  Power 
G<mkpany  are  collateral,  according  to  the  fl^ 
lowing  schedule."  Then  followed  a  Hat  of 
such  debts,  Including  the  note  held  1^  idaln* 
tUf.  Fart  of  the  d^>t8  In  the  adiednle  w«e 
notes  which  Lyons  bad  signed  apparently  at 
comaker  with  the  Ice  company  tar  money 
borrowed  by  the  company,  and  the  remainder 
were  notes  given  by  pyons  on  hla  own  afr 
count  Each  note  In  the  schedule  was  se- 
cured by  bonds  belonging  to  Lyons  which 
were  Included  In  the  property  that  was  the 
subject  at  the  sale.  The  note  held  by  plain- 
tiff was  not  paid,  and  plaintiff  foreclosed  th» 
lien  on  the  bonds.  The  proceeds  realised  fell 
short  of  discharging  the  note  In  full,  asd 
plaintiff  rocovared  judgmut  against  Lyon 
for  the  d^dency.  That  Jndgmoit  remabis 
unsatisfied,  and  the  object  of  Uiia  mlt  Is  t» 
recover  the  amount  of  Uie  defldoicy  from  de- 
fendants on  the  theory  that  the  par^rqih 
of  the  contract  we  have  quoted  required  de- 
fendants to  pay  the  no^  and  that  plaintlC 
is  entitled  to  have  that  contract  enforced  as 
one  made  by  defraidants  tm  its  benefit 

t1, 2]  In  the  Judicial  interpretation  of  writ- 
ten contracts,  the  most  important  rule  Is 
that  which  requires  the  court  to  give  effect 
to  the  mutual  Intention  of  the  parties  as  ex- 
pressed In  the  Instrument  In  ascertaining 
the  true  intention,  the  contract  should  be 
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read  In  the  light  of  the  circumstances  of  the 
liutiM  at  the  time  of  Its  execution.  The 
court  cannot  give  heed  to  prior  or  contem- 
praaneona  oral  agreements  that  tend  to  con- 
tradict or  rary  the  tenaa  of  the  written  con- 
tract, but  evidence  that  merely  tends  to 
tfarov  light  iqion  and  dlsdose  the  nature  of 
the  subjec^matter  of  the  contract  Is  admis- 
sible and  important  In  Instances  where  It 
■ezrea  to  exidaln  and  glTe  certainty  to  terms 
or  words  in  the  Instrnment  which,  if  unex- 
plained, would  be  ambiguous  or  uncotain. 

[I]  The  pan^raph  of  the  contract,  on  the 
correct  inteipretatlon  of  which  depends  the 
proper  solution  of  this  contrDTway,  shows 
quite  clearly  that  d^endants  were  to  as- 
rarne  obligations  with  respect  to  two  classes 
of  debts  owed  by  Lyons  for  whlcb  he  bad 
pledged  his  bonds  as  security;  the  first  dass 
conslBting  of  notes  on  which  his  UatdUty  waH 
Uiat  of  an  indorser  fbr  tiie  Ice  conqmny,  the 
prlnc^l  obligor,  and  the  second  composed 
of  obligations  on  which  he  was  primarily  U* 
able.  The  contract  does  not  show  on  Its  fiice 
to  whidi  clasB  the  note  held  plaintiff  be- 
longed, and  we  think  the  learned  trial  Judge 
did  not  err  in  receiving  evidence  relating  to 
tlie  fact  of  whether  the  liability  of  Lyons  on 
the  note  In  question  was  that  of  an  indorser 
of  a  note  of  the  Ice  company  or  that  of  a 
principal  obligor.  Such  evidence  could  not 
have  the  effect  of  contradicting  or  varying 
the  terms  of  the  written  contract,  for  they 
are  silent  on  that  subject,  and  we  do  not 
understand  bow  the  Issue  of  the  dasslflcatlon 
of  the  note  could  be'  solved  Intelllgratly  with- 
out resort  to  extrinsic  evidence.  The  posl- 
tloD  on  the  face  of  the  note  of  the  signature 
of  Lyons  Indicated  that  he  was  a  comaker 
with  the  ice  company,  and  as  such  was  liable 
to  the  payee  as  a  maker ;  but  It  was  compe- 
tent for  defendants  to  adduce  evidence  to  the 
^ect  that  his  relation  to  the  ice  company 
was  not  that  of  a  comaker  but  of  a  surety. 

[4]  There  is  a  pronounced  technical  dis- 
tinction between  a  surety  and  an  Indorser 
(Keys  V.  Keys,  217  Mo.  48,  116  S.  W.  637), 
and  if  the  parties  to  the  contract  intended 
that  the  term  "indorser  for  the  Ice  com- 
pany," as  used  In  describing  the  obligations 
assigned  to  the  first  class,  should  be  under- 
stood In  its  strict  legal  sense,  proof  that 
Lyons,  In  fact,  signed  the  note  as  surety 
would  be  Insuffldeat,  of  itself,  to  place  the 
note  In  that  class.  We  think  the  language 
of  the  contract,  when  analyzed  In  the  light 
of  the  facts  and  circumstances  disclosed  in 
the  evidence,  clearly  evinces  the  Intention  of 
girlng  the  term  the  broader  meaning  of  com- 
prehending all  obligations  of  suretyship  for 
the  ice  company  which  Lyons  had  incurred 
and  had  secured  with  bonds  owned  by  him. 
Be  had  not  become  liable  as  a  technical  In- 
dorser on  any  of  the  notes  mmdoned  in  the 
flcbedule,  and  to  give  the  term  In  question 
the  restricted  meaning  would  wipe  the  first 
daas  out  entirely  and  tkaa  destroy  the  dassl* 


flcatlott  the  contract  dearly  pnrp(»rt8  to  ea- 
tabUsh  and  define.  We  hold  that  Qie  term 
"Indorser"  was  Intended  by  the  parties  to  be 
understood  as  the  synonym  of  surety,  and 
that  effect  should  be  given  aucOi  intention. 
The  note  held  by  jdalntlff  belonged  to  the 
first  dass,  and  we  pass  to  the  question  of  the 
nature  of  the  obligation  the  contract  im- 
posed on  defendants  wlUi  reference  to  debts 
belonging  to  that  class. 

[I]  The  language  of  the  contract  Is  that 
defendants  "in  dne  Hme  should  release  I^ons 
from  all  oUli^ttons"  of  that  class.  Standing 
alone  that  term  might  be  subject  to  the  con- 
struction of  counsel  fbr  plaintiff  who  argue, 
in  Bubstance.  and  dte  auOiorltleB  In  support 
of  tlie  ai^amait  that  "to  release"  and  "to 
pay"  are  legal  anonyms,  and  tbertion  that 
defendants  bound  OiemsdveB  to  pay  the  note. 
But  here  again  the  arjgument  <^  plaintiff,  if 
It  recdved  our  sanction,  vrould  destroy  the 
dasslflcatlon  of  itttta  whlcb  the  parties  were 
so  careful  to  make:  The  obligation  of  de- 
fendants with  reject  to  the  ddtts  In  the  sec- 
ond dass  was  to  pay  such  debta  in  a  reason- 
able time,  while  th^  duty  towards  those  of 
the  first  dass  was  to  procure  the  rdeaae  of 
Lyons  from  his  liability  to  pay  them.  Such 
release  might  be  obtained  In  other  ways  than 
by  payment  made  by  defendanta.  In  this 
case  defendants  endeavored  unsuccessfully 
to  induce  plaintiff  to  accept  a  renewal  note 
signed  only  by  the  corporation,  and  offered 
some  additional  collateral  security.  Had  the 
offer  been  accepted,  certainly  It  would  have 
amounted  to  a  full  performance  by  defend- 
ants of  their  agreement  to  procure  Icons' 
release  from  the  UaMllty.  The  only  dis- 
tinction the  contract  makes  between  the  two 
classes  is  that  we  have  noted,  and.  If  the 
parties  intended  to  bind  defendants  to  pay 
all  of  the  debts,  they  would  not  have  taken 
such  pains  to  divide  them  into  two  classes. 
Giving  effect  to  the  manifest  Intention  of 
the  parties  as  expressed  In  the  contract,  we 
say  that  the  full  extent  of  defendants'  un- 
dertaking with  reference  to  debts  In  the  first 
dass  was  to  obtain  the  dismissal  of  Lyons 
foom  his  liability  to  pay  them  in  any  law- 
ful manner  available  to  defendants.  In  this 
Tlew  of  the  contract,  we  do  not  perc^ve  any 
good  ground  for  the  contention  that  the  con- 
tract was  made  for  the  benefit  of  plaintiff. 

[I]  The  rule  Is  one  of  general  acceptation 
that  "an  action  lies  on  a  promise  made  by 
the  defendant  upon  a  valid  consideration  to 
a  third  person,  although  plaintiff  was  not 
privy  to  the  consideration.  Such  promise 
Is  to  be  deemed  made  to  the  plaintiff  If  adc^t- 
ed  by  him,  though  he  was  not  a  party  nor 
cognizant  of  It  when  made."  Porter  v. 
Woods,  138  Mo.  loc.  cit  554,  39  S.  W,  798; 
Crone  v.  Sdnde,  156  Mo.  loc.  dt.  266,  65  S. 
W.  863,  56  S.  W.  907;  Seattle  v.  Gerardl, 
166  Mo.  loc,  dt  153,  66  S.  W.  1035. 

But  the  rule  has  well-deflned  limitations. 
"It  is  not  every  pnnnlse  made  Igr  one  to  an- 
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other,  from  the  performance  of  which  a  bene- 
fit may  enrae  to  a  third,  which  gives  a  right 
of  action  to  audi  third  person;  he  being 
neither  privy  to  the  contract  nor  to  the  con- 
sideration. The  contract  must  be  made  fOr 
his  benefit,  as  its  object,  and  be  most  be 
the  party  intended  to  be  boieflted."  Porter 
V.  Woods,  supra;  Howsmon  v.  Water  C!o., 
119  Mo.  304,  24  S.  W.  784,  23  L.  B.  A.  146, 
41  Am.  St  Bep.  654;  Markel  r.  Tel^raph 
Co.,  19  Mo.  App.  80;  Hill  T.  Ballroad,  82  Ho. 
App.  188;  State  ez  reL  t.  Loomls,  88  Mo. 
App.  500;  Scheele  t.  Lafayette  Bank,  120 
Mo.  App.  611,  97  S.  W.  621;  Bank  v.  Com- 
mlBBlon  Co.,  139  Mo.  App.  110, 120  S.  W.  648. 

If  the  obligation  of  defendants,  as  pre- 
scribed In  the  contract,  had  required  them 
to  pay  the  note  held  by  plaintlfr,  we  would 
hold  that  the  contract  was  made  for  the 
benefit  of  plalntlfT  "as  its  object,"  but  the 
obligation  to  procure  Lyons*  release  from 
UabfUty  to  plaintiff  had  for  Its  sole  object 
and  benefldary  Lyons  and  not  plaintiff.  The 
benefit  that  might  accme  to  plaintiff  at  most 
woald  have  been  but  an  Indirect  and  Inciden- 
tal result  of  the  performance  of  the  main 
purpose  of  the  agreement  "The  rale,  how- 
ever, Is  not  so  far  extended  ae  to  give  to  a 
third  person,  who  Is  only  Indirectly  and  in- 
^dentally  benefited  by  the  contract,  a  right 
to  sue  upon  It"   Porter  v.  Woods,  supra. 

Plaintiff  has  no  cause  of  action  against 
defendants  founded  on  this  contract  and  the 
action  was  properly  determined  In  the  cir- 
cuit court  Accordingly  the  Jodgment  la  af- 
firmed.  All  concur. 


PACD  et  al.  v.  ST.  LOUIS  80UTaWB18T< 
EBN  BY.  CX>. 

(St  Loais  Ooort  of  MissonrL  Hay  6^ 

1.  Bailboads  (§  108*)  —  OoirsiBnoTioH  — 
Tbains— Neoessitt. 

Under  Bev.  St  1909,  S  3150,  providing  that 
within  three  months  after  the  completion  of  the 
right  of  way  every  railroad  company  shall  cause 
to  be  coDfltructed  euitable  openings  through  its 
roadbed  and  suitable  ditches  and  drains  along 
each  side  of  the  roadbed  to  connect  with  ditches, 
drains,  or  water  courses  so  as  to  afford  snffl- 
ci^t  outlet  to  drain  and  carry  off  the  water,  in- 
cludins  surface  water  along  such  railroad  when- 
ever drainage  has  been  extracted  or  rendered 
necessary  by  the  construction  of  a  right  of  way, 
the  duty  to  construct  lateral  ditches  exists  only 
when  there  are  ditches,  drains,  or  water  courses 
with  which  they  will  connect,  but  It  la  not  es- 
sential that  the  ditch  or  water  course  with 
which  they  are  to  be  connected  shall  be  a  run- 
ning stream ;  it  being  sufficient  if  it  be  a  slongh 
or  lake  furnishing  an  outlet  for  surface  water. 

[E)d.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  §{  333-336;  Dec.  Dig.  {  108.»] 

2.  Watgbs  and  Wateb  Coubses  (f  126*)  — 

COKBTSnCTION  —  DbAINAOB  —  ACTIONS  — 
QUESTIOK  FOB  JUBT. 

In  an  action  against  a  railroad  company 
for  damages  to  crops  cansed  by  the  company's 
failure  to  construct  lateral  drains  to  carry  off 


surface  water,  evidence  Md  sufficient  to  carry 
the  case  to  the  Jory. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig-  H  141,  142; 

Dec  Dig.  S  126.*J 

3.  WZTNESSBS  (i  52*)— COUFBTBHCT. 

Where  a  husband  and  wife  join  in  an  ac- 
tion, either  is  competent  to  testi^  whoi  be  or 
she  Is  a  substantial  party  to  the  salt  and  Inter- 
ested In  the  result 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  «  124,  126-136,  166,  415-417,  419, 
424;  Dec.  Dig-  i  SS.*] 

4.  WiiiraaeBs  (|  52^— Sepaeatb  Estate  or 
Wife- Biaars  or  Husbahd. 

While  the  Married  Woman's  Act  (Ber.  St 
1909,  SB  8304,  8S09)  dissolved  the  prior  unity  of 
husband  and  wife  and  allowed  ber  to  take  the 
issues  and  profits  of  her  separate  estate,  yet  in 
view  of  section  8308,  providing  that  the  natural 
products  of  the  wife  s  land  may  be  attached  or 
levied  upon  by  the  husband  to  liquidate  bis  debts 
contracted  for  necessaries  for  the  wife  and 
family,  and  for  labor  or  materials  fumisfaed  up- 
on or  for  cultivation  of  such  estate,  a  husband 
who  cultivates  the  land  of  his  wife  has  such  aa 
interest  in  the  issues  thereof  that  in  an  actioa 
for  damages  to  crops  be  Is  competent  to  testifr 
against  the  defendant 

[EM  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  124,  126-136,  166,  41fr-417.  416. 
424;  Dec.  Dig.  S  52.*] 

5.  Watebb  and  Watkb  Coubsbs  Q  120*>— In* 

JUBIBS  TO  CbOPS— AOTXOHS— IHBTBUCTIONS. 
In  an  action  against  a  railroad  company 
for  injuries  to  crops  owing  to  the  obetrucdou  m 
surface  water  because  of  the  failure  of  a  ab- 
road company  to  provide  kteral  ditches,  an  in- 
Btruction  which  aid  not  require  the  jury  to 
find  that  such  lateral  ditdies  would  connect 
with  sufficient  drains,  and  that  the  water  liad 
been  obstructed  by  the  roadbed,  is  impn^tet, 
even  if  the  evidence  tended  to  show  thoae  facts. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig-  ||  189,  141,  142; 
Dec.  Dig.  {  12a*] 

6.  Dauaoeb  (S  87*)— Obowzitq  Ckops— BCkas- 

UBE. 

The  measure  of  damages  for  the  loss  of 
growing  crops  is  the  value  of  the  cropa  destroyed 
standing  in  the  field  at  that  time,  and  therefore 
in  such  an  action  for  damages  to  growing  crops 
the  owner's  loss  of  employment  owing  to  their 
destruction  cannot  be  eonndeied. 

[Ed.  Note.— For  other  casesi  see  Damsgcs. 
Cent  Dig.  K  237-24L ;  Dea  Dig.  {  87.*] 

7.  Dauaobs  (1 174*)— MiAsuBB— Evimncs-- 

Obowiko  Cbofs. 

In  an  action  for  damages  for  the  destruc- 
tion of  growing  crops,  evidence  of  previoni 
yields  upon  the  same  laxid  or  upon  similar  land, 
together  with  the  cost  of  production  and  oC  the 
market  price,  is  competent  on  the  measure  et 
damagea 

[Ed.  -Note.— EV>r  other  cases,  see  DaoMgcs, 
Cent  Dig.  if  462-467;  DecTDlg.  |  174.*] 

Appeal  from  Onnilt  Court,  Stoddard  Coim- 
t7 ;  W,  S.  U  Walks',  Judge. 

Actifm  by  W.  B.  Pace  and  K  G.  Face 
against  the  St  Lonla  Southwestern  Ballway 
Company.  From  a  Judgmrat  for  plalntiflb, 
defendant  appeala  Bevrawd  and  remanded. 

8.  H.  West  and  Boy  F.  Brttton.  both  of  St 
Louis,  and  Wammack  &  Welbom,  of  BIooid- 
tieid,  for  appellant  J.  L.  Fort,  of  Dexter, 
and  K.  C  Speoce,  of  Bloomfldd,  for  reepond- 
ents. 


•For  othsr  oases  aee  same  topto  and  sectlra  NUMBER  la  Deo.  Dlf.  *  Am.  Dig.  K«r-No.  Serlse  *  Bsp'r  IndnM 
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NORTONI,  J.  This  is  a  suit  for  damage 
to  growing  crops.  Plaintiffs  recovered,  and 
defendant  prosecutes  the  appeal. 

Tbe  suit  proceeds  on  the  grounds  of  negli- 
gence for  the  failure  of  defendant  to  observe 
the  duty  enjoined  by  statute  upon  railroad 
companies  to  construct  and  maintain  suitable 
ditches  and  drains  along  each  side  of  the 
railroad  to  connect  with  ditches  and  drains 
or  water  courses  so  as  to  afford  sufficient 
outlet  to  carry  off  water  which  the  embank- 
ment  of  su<di  railroads  may  obstruct.  It 
appears  defendant's  railroad  passes  through 
plaintiffs'  farm  in  Stoddard  county,  which 
consists  principally  of  low  bottom  land.  The 
evidence  tends  to  prove  that  defendant  omit- 
ted to  construct  ditches  or  drains  along  the 
•idea  of  Its  railroad  to  connect  with  a  drain 
or  water  course  passing  nnder  the  same 
through  a  trestle,  and  thereby  obstructed  the 
free  flow  of  water  so  as  to  occasion  It  to  ae- 
cnmolate  on  a  parcel  of  land  tilled  by  plain- 
tiffs. That  portion  of  plaintiffs'  farm  on 
which  the  growing  crops  were  submei^ed  dur- 
ing the  years  1907.  1908,  and  1909  lies  im- 
mediately west  of  and  adjacent  to  the  rall- 
Toftd.  The  water  flows  from  the  hills  situate 
about  a  Quarter  of  a  mile  west  of  the  rail- 
road across  plaintiffs*  land,  and  prior  to  the 
building  of  the  railroad  to  the  southeast 
therefrom.  The  railroad  embankment,  it  ap- 
pears, Is  from  three  to  seven  feet  In  height 
where  it  passes  through  plaintiffs*  fftrm,  and 
apoD  building  It  defendant  left  two  openings 
or  treatleways  through  the  same.  One  of 
tbese  trestles  Is  mentioned  In  the  evidence  as 
No.  19,  and  the  other  as  19a.  It  is  said  that, 
tboagh  def aidant  left  the  two  openinga  In  Its 
embankment  ovsr  which  the  trestle  work  Is 
ecected.  It  oonstmcted  no  dltdies  along  ttie 
sides  of  its  rasd  to  otmnect  tiierewitli.  There- 
fore tbe  flow  of  water  was  obstructed  by  the 
raUroad  embankment  so  sb  to  aocnmnlate 
there  and  submerge  the  growing  crops. 

[1]  It  is  that  pAUntiffs  an  not  en- 

titled to  recover  for  the  reason  it  does  not  ap- 
pear that  there  was  any  ditch,  drain,  or 
water  coarse  with  whldi  defendant  ndght 
eoimect  lateral  ditdm  along  tbe  sides  of  its 
roadway  to  afford  drainage  for  the  land.  The 
statute  requires  raUroad  companies,  owning 
or  <H;ieratinK  any  railroad,  within  tbree  months 
after  the  completion  of  the  road,  to  cause  to  be 
constmcted  and  maintained  suitable  openings 
across  and  through  the  right  of  way  and 
roadbed  of  such  railroad  and  suitable  ditches 
and  drains  along  each  side  of  tbe  roadbed  to 
connect  with  ditches,  drains,  or  water  cours- 
es so  as  to  afford  sufficient  outlet  to  drain 
and  carry  off  the  water,  Including  surface 
water  along  such  railroad,  whenever  the 
draining  of  such  water  has  been  obstructed 
or  rendered  necessary  by  the  construction  of 
the  railroad.  See  section  3150,  B.  S.  1909. 
There  can  be  no  doubt  that  the  statute  lays 
the  duty  to  construct  the  lateral  ditches  con- 
temidated  <»ily  to  connect  with  ditches,  dralna* 


or  water  courses,  and,  if  there  be  no  such 
ditches,  drains,  or  water  courses  with  which 
to  connect  the  lateral  ditches,  the  obligation 
does  not  obtain,  and  therefore  may  not  be 
violated.  See  Cooper  v.  St  Louis,  M.,  etc., 
R.  Co.,  123  Mo.  App.  141,  100  8.  W.  494;  Ran- 
ney  v.  St  Louis  &  S.  F.  R.  Co.,  137  Mo.  App. 
S37,  110  S.  W.  484;  Oollier  v.  Chicago  &  A.  R. 
Co.,  48  Mo.  App.  398;  Williamson  v.  M.,  K.  & 
T.  R.  Co.,  115  Mo.  App.  72,  90  S.  W.  401.  But 
it  is  not  essentia!  that  the  ditch,  drain,  or 
water  course  into  which  the  railroad  com- 
pany Is  required  to  drain  and  wltti  which  It 
is  required  to  connect  by  the  constmction  of 
lateral  ditches  or  drains  shall  be  a  running 
stream.  It  is  sufficient  If  It  be  a  slough  or 
lake  and  Is  adequate  to  receive  and  furnish 
an  outlet  for  the  water  complained  of.  Bee 
Cooper  V.  St  Louis,  M.,  etc,  R.  Co.,  123  Mo. 
App.  141.  100  S.  W.  494. 

[2]  There  Is  no  complaint  In  the  petition 
with  respect  to  the  failure  of  defendant  to 
construct  openings  In  and  through  its  em- 
bankment, and  it  api>ears  those  constructed 
were  sufficient  The  complaint  pertains  alone 
to  the  failure  to  construct  lateral  ditches  to 
connect  with  alleged  drains  which  passed 
through  the  railroad  embankment  at  the 
point  where  defendant  had  constructed  the 
trestles.  It  Is  true  the  evidence  Is  rather 
meager  as  to  the  existence  of  drains  at  these 
points.  There  is  much  in  the  case  to  suggest 
that  the  treaties  were  constructed  at  low 
places  in  the  bottom  wblch  could  not  be  re- 
garded as  either  ditches,  drains,  or  water 
courses.  This  material  point  In  tbe  case  was 
poorly  developed  in  the  evldoice,  but  enough 
appears  to  rmder  the  question  one  for  the 
Jury.  It  is  true  some  of  the  witnesses  spoke 
of  these  places  where  the  trestles  were  built 
as  draws  or  as  swags,  but  others  dignified  at 
least  one  of  them  as  a  slough  and  a  water 
course.  One  witness  said  Tupelo  slongb  com- 
mences right  under  the  trestle  and  runs  from 
there  to  No.  4  drainage  ditch,  wblch  was  con- 
structed and  Is  owned  by  Stoddard  county. 
If  this  is  .true,  It  Is  obvious  that  this  slough 
would  afford  "sufficient  outlet  to  drain  and 
carry  off  the  wate^'  tamed  Into  it  by  tbe 
lateral  ^tdies,  for  tbe  case  concedes  that 
drainage  ditch  No.  4  wMcb  tbe  slough  Inter- 
cepts Is  ample.  Another  witness  said  of  this 
slough  that  it  Is  a  regular  water  course  run- 
ning southwest  from  tbe  railroad  cutting  a 
low  swag  in  the  bottom.  In  speaking  of  this 
slough,  defraidant's  witness,  a  dvll  engineer, 
says  that  there  seems  to  be  "a  depression 
of  about  one  foot  under  that  trestle  thrae." 
There  are  a  number  of  other  statements  by 
the  witnesses  throughout  the  record  that  sug- 
gest Tupelo  slough  to  be  a  natural  water 
course  running  under  the  trestle  and  connect- 
ing with  drainage  ditch  No.  4.  It  is  true 
this  slough  was  shallow  at  the  point  in  ques- 
tion and  no  doubt  dry  a  good  portion  of  the 
year;  but,  be  this  as  It  may,  It  appears  to  be 
a  drain  provided  In  the  economy  of  nature 
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to  carry  off  the  surplua  waters  and  ao  sltn- 
ate  under  defendant's  railroad  as  to  receive 
the  outlet  from  drains  or  lateral  ditches 
which  could  hare  been  connected  therewith. 
It  Is  clear  the  case  Is  one  for  the  Jury. 

[S]  It  appears  the  land  on  which  the  grow- 
ing crops  were  destroyed  by  the  accumula- 
tion of  water  thereon  was  owned  by  Naucy 
C.  Pace,  the  wife  and  coplaintlfT  of  W.  R. 
Pace.  Both  husband  and  wife  are  parties 
plaintiff.  Mrs.  Pace  was  not  Introduced  as  a 
witness,  but  her  husband,  W.  R.  Pace,  gave 
testimony  in  aid  of  their  suit  It  was  object- 
ed that  be  was  Incompetent  to  testify  on  ac- 
count of  the  relation  of  husband  and  wife, 
and  because  he  was  but  a  nominal  party, 
and  hig  wife  sole  party  in  interest  While 
It  appears  Mra.  Pace  owned  the  land,  it  ap- 
pears she  and  ber  husband  occupied  it  to- 
gether, and  that  he  pnt  ont  and  toided  the 
crops  aa  is  usual  in  ncta  cases.  It  Is  urged 
that  the  court  erred  In  permitting  the  bua- 
band  to  testis  under  these  drcomstances, 
and  the  theory  advanced  is  that  the  crops  on 
Uts.  Pace's  land,  though  planted  and  cultl- 
Tated  by  her  husband  alone  fior  the  use  of 
both,  are  her  sole  and  separate  property  tox 
the  destruction  of  which  she  alone  may  recov- 
er. There  can  be  no  doubt  that  the  husband 
or  wife  Is  cpmpetent  to  testify  when  he  or  she 
is  a  substantial  party  to  tt^e  suit  and  Inter- 
ested In  its  result  except  as  to  confidential 
communications  between  them.  Bee  Fugate 
V.  Pierce,  48  Ma  441;  Harrlman  r.  Btowe,  07 
Mo.  d8;  Scrutcbfleld  v.  Banter,  lid  Mo.  616, 
24  8.  W.  137. 

[4]  But  It  is  said  the  husband  Is  without 
substantial  Interest  in  the  suit  to  recover  for 
loss  of  crops  on  the  wife's  land  put  out  and 
grown  by  him,  even  though  the  twain  occu- 
pied the  premises  together  in  harmony  as 
husband  and  wife  and  in  virtue  of  the  family 
relation.  It  is  true  that  our  married  wo- 
man's act  dissolves  the  prior  unity  of  bus- 
band  and  wife  as  to  the  property  rights  enu- 
merated therein  and  by  those  statutes  the 
rents.  Issues,  and  products  of  the  wife's  sep- 
arate real  estate  belong  to  her.-  Sections 
8308,  8304,  8309,  B.  S.  1909;  Curd  v.  Brown, 
148  Mo.  82.  49  S.  W.  990;  Brown  v.  Brown, 
124  Mo.  79,  27  S.  W.  552.  But  even  the  mar- 
ried woman's  statute  (section  8308)  recognizes 
and  continues  a  substantial  Interest  in  the 
husband  touching  the  annual  products  of 
the  wife's  land,  in  that  by  the  proviso  It  ren- 
ders them  liable  for  the  debt  of  the  husband 
created  for  necessaries  for  the  wife  and 
family  which  the  law  casts  the  obligation  on 
him  to  supply.  Moreover,  it  is  determined 
that  where  it  appears  the  husband  and  wife 
live  in  harmony  together  occupying  the  wife's 
land,  and  the  husband  tills  it  and  employs 
the  products  in  the  usual  way  for  the  bene- 
fit of  all,  the  law  will  not  Imply  a  contract 
between  them  whereby  the  husband  should 
pay  rent  to  the  wife.  See  Donovan,  eta,  v. 
Qrifflth,  216  Mo.  148, 114  &  W.  621,  20  li.  B. 


A.  (N.  8.)  826,  126  Am.  8t  Rep.  468, 16  Ann. 
Cas.  724.  Obviously  this  view  suggests  tbtt 
the  husband  has  a  substantial  interest  In  an. 
nual  products  of  the  wife's  land  when  it  ap- 
pears  the  husband  and  wife  reside  tberetm 
together,  and  he  tills  the  ground  as  a  means 
of  livelihood  for  himself  and  his  wife  tod 
family.  Therefore  we  believe  it  is  a  Jost 
view  In  those  cases  where  the  husband  and 
wife  reside  together  in  harmony  on  the  wife's 
land,  and  he,  in  performance  of  his  marital 
obligation  to  support  and  maintain  the  fam- 
ily, contributes  of  his  labor  and  means  in  pro- 
ducing crops  on  her  land,  that  the  husband 
should  be  regarded  aa  having  a  substantial 
interest  In  sudi  cmpa  bo  as  to  enable  lilm  te 
testify.  In  a  snlt  to  whldi  he  is  a  party,  fot 
their  destruction  or  loss  through  the  tort  of 
another.  Especially  la  this  tnia  in  view  of 
the  int>vl8o  to  section  8308  oontlnnlng  hi  tbi 
husband  as  interest  wlikb  may  be  ntiUied 
to  liquidate  his  debts  contracted  for  necessa- 
ries for  the  wife  and  family. 

[I]  For  plalntifb  the  court  Instmeted  the 
Jury  as  follows:  "The  court  instructs  the  Joiy 
thatlf  they  shall  believe  and  find  from  the  evi- 
dence that  plaintiffs'  lands,  described  in  tbe 
petition,  were  overflowed  by  high  waters  In  the 
years  1007, 1908,  and  1909,  and  that  said  OTa>- 
flows  wm  caused  by  tbe  acts  of  the  defendant 
In  falling  to  construct  or  maintain  ditches  on 
the  sides  of  its  railroad  wbere  said  railroad 
runs  through  said  land  auflSdoit  to  carry 
the  water  off  of  said  land,  and  that  said 
overfiomi  destroyed  the  crops  planted  and 
growing  on  about  eight  acres  of  said  land 
in  the  year  1907  and  about  eight  acres  of 
said  land  in  the  year  1008,  and  about  dgbt 
acres  of  said  land  in  the  year  1909,  and  that 
said  crops  were  idanted  on  said  lands  by  the 
plaintiff  In  said  years,  and  tlwt  durinff  tk« 
time  »aid  cropt  would  have  been  tnaturing 
in  said  yeart,  plaintiff  tcaa  able  and  lOilUnff 
and  lomiM  have  performed  all  the  icork  and 
tabor  neceuary  to  finieh  the  cultivation  of 
said  croptj  and  that  plaintiff,  during  aU  of 
»aid  yearn  loat  able  and  leuUng  and  wosM 
have  performed  all  the  toorfe  and  labor  neeet- 
iary  to  put  away,  hOH$e^  or  irorner  tsM 
crops,  on  the  farm  or  place  where  they  were 
planted,  and  that  during  the  time,  in  taU 
yeara,  in  vjhich  plaintiffs  would  have  ftcm 
engaged  in  ftniahing  the  cultivation^  her- 
vetUng  and  garnering  «ajd  crop«,  he  wot  not 
able  to  find,  and  could  not  find,  other  employ- 
ment which  would  yield  Mm  anything  of 
vaUtOf  tbea  your  verdict  should  be  fw  the 
plaintiff,  and  yon  dkould  assess  bis  dami^ 
at  a  sum  equal  to  the  foir  market  value 
during  said  years  of  said  crops  their  ma- 
tured etate,  and  houte  or  ganar,  en  tht 
premieee  of  the  plakUiffaJ*  I^mr  iDbwea 
throughout  this  instruction.  The  Instructioa 
penults  a  recovery  upon  a  fli^bis  of  tbe 
mere  tact  that  plaintifliB'  lands  were  ove^ 
flowed,  and  that  the  ovnflowa  were  caused 
by  the  act  of  defoidant  In  fUllng  to 
construct  and  maintain  ditches  on  the  aides 
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<tf  the  railroad  where  It  nma  through  plain- 
tUt8*  land  sufficient  to  carry  the  water  off 
the  land  without  requiring  the  Jury  to  find 
that  the  railroad  embankment  obstmcted  the 
flow  of  the  water  and  without  requiring  a 
finding  that  there  was  a  suflOcient  drain, 
ditch,  or  water  course  to  which  lateral  ditches 
could  be  connected  for  the  purposes  con- 
templated by  the  statute.  The  statute  au- 
thorizes a  recovery  as  for  a  failure  to  ob- 
serre  its  obligation  only  when  the  railroad 
company  falls  to  construct  or  maintain  lat^ 
eral  ditches  "to  connect  with  ditches,  drains, 
or  water  courses"  which  may  afford  an  out- 
let to  drain  and  carry  off  the  water.  There- 
fore the  Jury  must  be  required  to  find  that 
such  ditches,  drains,  or  water  courses  are 
present  with  which  a  connection  by  lateral 
ditches  may  be  made,  for  without  them  no 
obligation  is  Imposed  to  construct  or  main- 
tain sudi  lateral  ditches.  Ranney  r.  St 
Louis  A  S.  P.  R.  Co.,  137  Mo.  App.  537.  H» 
8.  W.  484.  In  the  instant  case  it  Is  not 
abundantly  clear  that  there  was  a  sufficient 
ditdi,  drain,  or  water,  course  with  which  the 
lateral  dltdies  could  be  connected,  and  the 
question  Is  highly  material  on  the  evidence. 
However,  there  is  substantial  evidence  tend- 
ing to  prove  this  fact,  bat  the  Jury  should 
be  required  by  the  instruction  to  find  it  to 
be  true.  The  Instruction  omits,  too,  to  re- 
quire a  finding  that  the  draining  of  the  water 
had  been  obstmcted  or  rendered  necessary 
by  the  construction  of  the  railroad  while  the 
statute  under  con^deratlon  imposes  one  of 
these  as  an  essential  element  of  the  right  to 
redress. 

[I]  Furthermore,  the  instruction  is  errone- 
ous in  respect  of  the  measure  of  damages 
it  prescribes.  That  portion  of  the  instruc- 
tion italicized  would  permit  a  recovery  quite 
beyond  any  rule  of  damages  with  which  we 
are  familiar.  It  is  unnecessary  to  comment 
upon  it  further  than  to  say  that  the  error 
it  reveals  Is  manifest  The  true  measure  of 
damages  In  the  case  here  for  the  loss  of 
growing  crops  Is  the  value  of  the  crops  de- 
stroyed standing  in  the  field  at  tbe  time 
they  were  destroyed.  The  rule  Is  well  set- 
tled. See  Hunt  v.  St  Louis,  I.  M.,  etc., 
R.  Co.,  126  Mo.  App.  261,  lOS  S.  W.  133; 
Anderson  v.  St  Louis,  I.  M.,  etc.,  R.  Co.,  129 
Mo.  App.  384,  108  8.  W.  606;  Deal  v.  St 
Louis.  I.  IM.,  etc..  &  Co..  144  Ma  App.  684, 
129  S.  W.  SO. 

[7]  However,  in  determining  the  value  of 
a  growing  crop,  which  is  alM'ays  a  difflcalt 
matter,  it  is  competent  in  an  action  for  dam- 
ages for  its  destruction  to  give  evidence  of 
tbe  yield  of  a  similar  crop  on  similar  land 
under  similar  condlQons  and  the  market  val- 
ue of  the  crop  In  the  autumn  when  matured 
in  connection  with  evidence  of  the  cost  of 
planting,  cultivating,  gathering,  and  market- 
ing the  sama  From  sutA  data  it  Is  said 
tbe  Jury  ia  enabled  to  ascertain,  with  reason- 
able certainty,  the  amount  of  tbe  loss  at  the 


time  it  was  sufferad  while  the  crop  was  yet 
growing  in  the  field.  See  Hunt  v.  St  Louis, 
I.  M.,  etc,  R.  Co..  126  Mo.  App.  261,  103  S. 
W.  133. 

Because  of  the  errors  p<^ted  out  in  plain- 
tiffs' instruction  the  Judgment  should  be  re- 
versed and  tbe  cause  rananded.  It  is  so 
ordered. 

RB^OIJ>Bk  P.  3^  and  ALLEN,  J„  con- 
car. 


BARBER  ASPHALT  PAVING  GO.  t.  KAN- 
SAB  CITT  HYDRAtlLIC  PRESS 
BRICK  CO.  et  al 

(Kansas  (Mty  Court  of  Appeals.  Missouri. 
April  iO.  1913.   Rehearing  Denied 
May  19,  1913.) 

1.  MVHIOIFAL  COBPOBATIONS  (f  446*)— STBBBI 
IliPBOVEUBNTS  —  ASSESSHENTB  —  NOHPEB- 
rOBMANCE  OF  CONTBACT. 

While  it  was  within  the  power  of  the  city 
to  require  a  street  paving  contractor  to  guar- 
antee tbe  pavement  for  ten  years  without  re- 
pair, luch  guaranty  merely  bound  the  contrac- 
tor to  repair  it  for  that  period  without  further 
compensation,  and  did  not  mean  that  the  pave- 
ment should  not  need  repairs  within  that  time, 
and  hence  such  guaranty  did  not  render  tax 
bills  for  the  paving  void  on  the  ground  of  non- 
performance of  the  contract 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporatiouL  Gent  Dig.  H  1668,  1067;  Dee. 
Dig.  I  446.*! 

2.  Courts  (S  91*)— Rule  of  Decision- Deci- 
sion or  SUPBEHB  COUBT. 

Tbe  appellate  court  Is  bound  to  follow  the 
rulings  of  the  Supreme  Court 

[Ed.  Note.— For  other  casee,  see  Courts,  Cent 
Dig.  SI  813,  825,  326;  Dec.  Dig.  {  91.*] 

3.  MuNiciPAi.  COBPOBATIONS  {|  330*)— Stbect 

IHPBOVEHENTB—DeSIQ  NATION  OF  MaTEBIAL. 

The  fact  that  a  street  paring  contract  re- 
quired a  particular  brand  of  asphalt,  which 
waa  controlled  solely  by  the  contractor,  to  be 
used  did  not  render  the  contract  void  on  the 
ground  that  it  excluded  cunpetition. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  U  864,  855;  Dec.  Ug. 
{  330.*]  -      .  . 

4.  Municipal  Cobpobationb  313*)— Pub- 
lic TUPBOVEUENIS— TlllB  FOB  COMPLETION. 

Where  an  original  ordinance  authorizing 
street  Improvements  prescribed  the  time  in 
which  the  work  most  be  done,  it  must  be  com- 
pleted within  such  time,  and  the  authorities 
cannot  abandon  it  and  after  tbe  lapse  of  a  long 
period  resume  tbe  work  at  tbe  place  where  it 
waa  left  oS, 

(Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  f  826;  Dec  Dig.  | 
318.*] 

5.  Municipal  Cobpobationb  d  813*)-^treet 
Ihpboveuentb— Tm  or  Couplbtion— Rea- 
sonable Time. 

Where  the  original  ordinance  antiiorisins 
a  street  paving  specifies  no  time  within  whi^ 
the  work  must  be  done,  as  It  may  legally  do,  the 
work  must  be  completed  within  a  reasonable 
time,  and  an  unexplained  delay  of  one  year,  9 
months,  and  28  days  before  the  letting  of  the 
contract  was  unreasonable. 

[Ed.  Not&— For  other  caae^  ess  Municipal 
C^^rations.  Gent  Dig.  {  raS;  Dee.  Dig.  | 
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0.  Municipal  Cohfobatioks  Q  S13*)— Stbbet 

lUPBOVXlRNTft— OF  COICPIXTION. 

What  constitutes  a  reasonable  time  for  the 
commenceioent  of  a  street  paring  must  be  de- 
tennined  from  the  circumstances  ct  the  partic- 
ular case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  826;  Dec.  Dig.  | 
313.*] 

7.  MUNIOIFAL  COBPOBATIONS  ({  382*) — StHKET 

lUPROVBHENTS— TlUB  OV  COMPLETION. 

Though  a  contract  for  a  street  paving  re- 
quired the  work  to  be  completed  within  60  days 
from  the  date  of  confirmation,  and  provided  that 
the  time  lost  by  bad  weather,  strikes,  etc., 
should  be  added  to  the  time  for  completion,  the 
contractor  had  a  reasonable  time  in  which  to 
complete  the  work  where  it  further  imposed  a 
penalty  of  $10  a  day  if  the  work  was  not  com- 
pleted within  the  specified  time. 

[Ed.  Note.— For  other  cases,  see  Hunidpal 
Corporations,  Cent  Dig.  S|  8M,  895;  Dee.  Dig. 
g  302.*] 

8.  Municipal  Cobpobations  (8  362*)— Stbeet 
Paving— Time  op  Condition— Extension. 

The  city  of  Kaqsas  City  had  power  to  ex- 
tend by  ordinance  the  time  provided  for  the 
completion  of  a  street  paving  if  the  extension 
was  made  before  the  expiration  of  the  time  fix- 
ed in  tlie  original  ordinance  and  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  CenL  Dig.  gS  804,  885;  Dec.  Dig. 
S  362.»] 

9.  Municipal  Corpobationb  (S  816*)— Stbeet 
Impbotembnts— Pboceedinob. 

The  courts  should  be  liberal  in  passing  np- 
on  tbe  validity  of  proceedings  for  street  im- 
provements. 

[Ed.  Note. — For  other  case%  see  Municipal 
CorporationB,  Gent  Uig.  {  WO;  Dec.  Dig.  | 
310.*] 

10.  Municipal  Corporations  (J  282*)  — 
Street  Improveuentb— Selection  of  Ma- 
iebial. 

There  was  a  sufficient  selection  of  the  kind 
of  material  to  be  used  in  a  street  paving  where 
the  Bpecifications  and  ordinances  set  forth  four 
kinds  of  material  recommended  by  the  board  of 
public  works  and  gave  tbe  property  owners  the 
option  to  select  one  of  the  four,  provided  that 
the  board  should  select  if  the  owners  did  not 
do  so,  and  the  board  afterwards  made  a  selec- 
tion upon  the  owners'  failure  to  do  so,  and  a 
confirming  order  was  passed  requiring  the  use 
of  such  material. 

[Ed.  Note.— For  other  case^  see  Municipal 
Corporations,  Cent  Dig.  ||  700-7IS;  Dec  Dig. 
i  282.*] 

11.  Municipal  Cobpobations  (|  48S*)  — 
Strut  Iuprovembnu  —  Pbocsedinos  — 
Pbbsuiiptions. 

Since  Kansas  City  Charter,  art  0,  |  18, 
makes  tax  bills  prima  facie  evidence  of  their 
validity,  it  will  he  presumed,  in  an  action  on 
tax  bills,  that  the  selection  oi  paving  materials 
was  properly  made. 

[Bd.  Note.— For  other  cas^  see  Mnnl^ial 
Corporations,  Ooit  Dig.  IS  1140-1144;  jSec 
Dig.  I  486.*j 

12.  Municipal  Corporations  (|  569*)— Pub- 
uo  Improvements— Tax  Bills— Actions— 

Instructions. 

An  instruction,  in  an  action  on  a  tax  bill 
issued  for  street  paving,  that  if  the  Jury  find 
that  tbe  work  and  materials  was  not  substan- 
tially according  to  the  terms  of  the  contract, 
"and  said  work  and  materials  were  not  of  any 
value,"  they  should  find  for  defendant  was  er- 
roneous for  requiring  a  finding  that  the  work 


was  not  of  any  value.  In  addition  to  a  findlBg 
that  it  was  not  according  to  etmtnct. 

[Ed.  Note.— For  other  casea,  see  Honiripal 
^^rationa,  Cent  Dig.  |  1266;  Dec.  IMg.  f 

Appeal  from  Circuit  Coart,  Jadum  Coim- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  tbe  Kansas  City  Hydraulic 
Press  Bri<^  Company  and  others.  From  a 
Judgment  for  plaintiff,  defendants  Appeal 
Reversed  and  remanded. 

Botsford,  Deatherage  4  Creason  and  Qtgt, 
Ladd  &  Small,  all  of  Kansas  City,  for  ap- 
pellantB.  Scarritt,  Scarrltt,  Jones  ft  HlUer, 
ot  Kansas  City,  for  respondoit. 

TRIMBUD.  J.  Suit  on  speda!  tax  bUls 
for  paving  with  asphalt  a  business  street  in 
Kansas  City.  Ttie  answer  set  up  nine 
separate  and  distinct  defenses.  Some  ot 
these  were  concluded  by  the  verdict  of  the 
Jury  in  plalntiCF's  favor.  The  others,  when 
carefully  analyzed,  are  found  to  contain  re- 
ally but  four  matters  of  defense ;  some 
stating  the  same  defense  twice  In  a  differ- 
ent way.  On  motion  of  the  plaintiff,  the 
court  Btm<^  out  the  third,  fourth,  fifth, 
sixth,  and  seventh  defenses  before  entering 
upon  tbe  trial.  And  we  are  asked  to  re- 
view this  action  along  with  other  mm 
claimed. 

We  shall  first  take  up  the  fourth  and  fifth 
defenses ;  th^  being  really  directed  at  me 
and  the  same  ^aAnt  That  is,  that  the  pave- 
ment was  laid  under  a  guaranty  that  It 
would  be  constructed  of  such  materials  and 
in  such  manner  as  would  enable  it  to  «i- 
dure  for  ten  years  without  repair,  and  that, 
as  the  pavement  did  not  so  endure,  the  ttx 
bills  are  void.  This  point  wHl  not  sTail  is 
a  defense, 

[1]  The  clause  requiring  the  plaintur  to 
gnanuitee  tbe  paTemeot  for -ten  years  irith- 
out  repair  was  within  Oie  power  of  Qie  dty 
to  make.  Ai^halt  Paving  Ca  t,  TTllman,  13T 
Mo.  S48»  88  S.  W.  458;  Seaboard  National 
Bank  t.  W.  &  Woesten.  176  Mo.  49,  76  8. 
W.  494.  This  guaranty  does  not  mean  that 
the  pavement  shall  not  need  r^ir  within 
that  time,  but  merely  binds  the  contractor 
to  keep  it  in  repair  during  that  period  with- 
out furtlier  compensatltm.  Gilsonlte  Gm- 
stmctl<Hi  Co.  T.  Goal  Co.,  206  Mo.  4^  103 
S.  W.  98.  H«ce  the  tax  Mils  are  not  void 
by  reason  at  such  guaranty,  and  the  oooit 
did  not  err  in  striking  out  said  fourUi  and 
fifth  defenses. 

The  sixth  defense  is  tliat  a  partlcnlar 
brand  of  asphalt,  to  wit,  Trinidad  Lake  As- 
phalt, was  required  to  be  used,  and,  as  It 
was  owned  and  controlled  solely  by  plain- 
tUT,  tills  excluded  competition  and  rendered 
nugatory  the  requirement  that  tbe  work  be 
let  to  the  lowest  bidder. 

[2]  This  defense  cannot  be  upheld  by  thli 
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court,  since,  whatever  migbt  be  our  views 
on  that  matter,  we  are  required  to  follow  the 
Snpreme  Court's  rulings. 

[1]  That  court  holds  that  the  d^gnatlon 
of  sncfa  material  does  not  render  the  tax  bill 
Vfdd.  Barber  Asphalt  Paving  Co.  v.  Field, 
ISS  Mo.  182,  86  S.  W.  860.  The  same  doc- 
trine is  announced  and  reasons  therefor  giv- 
en in  Paving  Co.  v.  Hunt,  100  Mo.  22,  13  S. 
W.  96,  8  L.  R.  A.  110,  18  Am.  St  Rep.  S30 ; 
Verdln  v.  SL  Louis,  131  Mo.  26,  83  S.  W. 
480,  36  S.  W.  62;  and  Swift  v.  St  Louis. 
180  Mo.  80,  79  9.  W.  172.  While  It  Is  true 
the  decisions  In  some  of  these  cases  last 
cited  were  by  a  divided  court,  and  that  tribu- 
nal has  later  manifested  a  disposition  to 
limit  the  doctrine,  yet  we  do  not  think  It 
intended.  In  the  case  of  Curtice  v.  Schmidt, 
202  Mo.  703,  101  S.  W.  61,  10  Ann.  Cas.  702, 
to  overturn  or  abandon  it  At  any  rate,  we 
shall  continue  to  follow  this  doctrine  until 
that  court  shall  clearly  and  unequivocally 
set  it  aside.  There  was  no  error  in  striking 
out  this  defense. 

The  third  defense  set  up  In  the  answer 
alleged  that  the  ordinance  authorizing  the 
work  was  passed  July  30,  1900,  and  the  con- 
tract under  which  the  work  was  done  was 
not  let  until  May  26,  1902;  that  by  reason 
of  the  long  and  unreasonable  delay  in  letting 
the  contract  and  causing  said  work  to  be 
done,  the  power  to  make  a  contract  ceased 
and  tbe  tax  bills  are  therefore  null  and  vtdd, 
of  all  whlidi  pialntifl  had  notice. 

[4]  It  is  held  that,  when  the  orWnal  or- 
dinanoe  presorfMf  the  time  In  which  tbe 
work  must  be  done,  the  authorities  must  pro- 
ceed In  tbe  nsual  course  of  such  matters  end 
within  the  limits  thus  prescribed,  and  they 
cannot  abandon  an  improvement  and  then, 
after  tlie  lapse  of  a  long  period  ttf  time,  re- 
sume Jorlsdictlon  at  tbe  place  where  It  was 
left  eO.  Bfarshall  r.  Wiadom,  127  Bfo.  App. 
640;  106  8.  W.  1078. 

(1}  It  Is  also  wdl  settled  tliat  proceed- 
ings had  nnder  an  ordinance  which  specifies 
no  time  in  which  the  work  la  to  be  done  are 
not  invalid  mer^  because  no  tiLme  Is  sped- 
fled  in  the  ordinance;  But  It  Is  further  held 
that,  where  the  original  ordinance  spedfles 
BO  tlme^  a  reasonable  time  Is  Implied.  Ayers 
T.  Sduiwhi,  86  Mo.  App.  349;  Heman  v. 
OUllam,  171  Uo.  258,  loc  dt  269,  271,  71  S. 
W.  163.  So  that  If  the  ordinance  specifies 
no  time,  this  does  not  mean  that  there  is 
no  limit  upon  the  time  when  tbe  work  is 
to  begin  or  In  whldi  It  Is  to  be  finished.  All 
the  anthorltiee  hold  that  the  time  limits  pro- 
vided in  the  original  ordinance  must  be  ob- 
served and  the  work  done  within  those  lim- 
Ite  or  the  tax  bills  will  be  void.  If,  there- 
fore, the  original  ordinance  gives  a  reason- 
able time  for  the  work  to  be  done,  this  rea- 
eonaUe  limit  must  be  observed  just  the  same 
as  a  q>eclfled  Umlt  would  have  to  be  observ- 
ed  bad  It  been  imposed.  In  the  case  at  bar 
there  was  a  delay  of  one  year,  9  months, 


and  23  days  before  the  letting  of  the  con* 
tract  under  which  the  work  was  done.  This 
length  of  time,  unexplained,  is  not  a  reason- 
able time.  If  the  contract  can  be  delayed 
thus  long  without  explanation,  what  Is  to 
prevent  a  delay  of  two  years,  or  three  or 
five?  When  the  work  was  finally  b^n  It 
was  finished  within  60  days,  consequently, 
on  tbe  face  of  things,  a  delay  of  nearly 
two  years  before  the  work  is  even  begun  is 
unreasonable  and  beyond  the  limit  of  time 
Implied  In  the  original  ordinance. 

[1]  What  Is  a  reasonable  time  usually  de- 
pends upon  tbe  facts  In  the  case  and  must 
be  determined  in  the  light  of  all  the  drcnm- 
stances.  Gunby  v.  Brown,  86  Mo.  loc.  dt 
258.  But  the  court  struck  out  the  defoise. 
setting  up  the  fact  that  there  was  an  unrea- 
sonable delay.  Hence  no  Inquiry  could  be 
made  Into  the  question  whether,  undw  the 
facts,  the  delay  was  reasonable  or  nniea- 
sonable.  This  was  error.  If  we  approve 
this  ruling  by  affirming  this 'case,  we  there- 
by say.  In  effect  that  no  delay  win  bivaU- 
date  the  proceeding  where  the  ordinance 
does  not  fix  a  laredse  time  llnrit  Because, 
if  an  unexplained  delay  of  nearly  two  years 
is  allowable,  where  Is  the  Umlt  to  be  fixed? 
We  do  not  think  the  case  of  Jalcks  t.  Mid- 
dlesex Inr.  Co..  201  Mo.  Ill,  98  8.  W.  769, 
when  carefully  examined,  holds  that,  if  no 
time  Is  spedfled  In  the  original  ordinance, 
then  no  delay  In  letting  the  contract  no 
matter'  how  long  nor  from  what  cause,  will 
be  Buffident  to  render  the  tax  tdlls  Told.  It 
Is  true  the  second  syllabus  of  the  case  reads 
as  if  the  o^nlon  were  this  broad,  and  the 
Jndg^  In  dedding  the  case^  says  on  page 
114  <^  201  Mo.,  page  769  of  98  8.  W.,  that  the 
cause  of  the  delay  Is  'immaterial";  yet  he 
says  It  la  so  "upon  the  dlsdosures  of  the 
record  in  this  cause,"  and  then  proceeds  to 
find  an  exeeeOtB^  good  reason  for  the  de- 
lay and  concludes  his  discussion  of  sndi 
reason  by  saying  on  page  116  of  201  Mo^, 
page  760  of  96  S.  W.:  "We  are  of  the  opin- 
ion that  Budi  dday,  under  tbe  facts  dis- 
closed, was  Insnfflclent  tcf  In  any  way  affect 
dther  the  validly  of  the  ordinance,  tbe  pow- 
er  to  contract  in  pursuance  of  It  or  the 
right  of  the  contractor  to  perform  the  work." 
Certainly  the  learned  judge  who  wrote  that 
never  intended  that  Ms  decision  in  that 
case  should  be  authority  for  the  view  that 
no  delay  of  any  sort  will  constitute  a  de- 
fense to  the  tax  bill.  Besides,  in  that  case, 
the  delay  was  one  on  the  part  of  dty  au- 
thorities only,  and  the  Judge,  in  writing'  the 
opinlcm,  seems  to  have  also  had  this  In  mind 
since  he  says  on  page  115  of  201  Mo.,  page 
760  of  98  8.  W.,  he  is  unwilling  to  deprive 
the  contractor  of  his  money  "by  reason  of 
any  delay  or  neglect  on  the  part  of  tbe  gov- 
erning board  who  had  authority,  by  virtue 
of  the  ordinance,  to  let  the  contract"  In 
tbe  case  before  us,  however,  as  will  appear 
in  our  discussion  of  the  striking  out  of  the 
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seventh  defense  fbere  was  a  contract  entered 
into  with  plaintiff  and  confirmed  and  thus 
made  final  and  binding,  bnt  which  was  not 
performed  by  plalntUE  In  other  words,  so 
far  as  the  record  now  stands,  there  was  a 
delay  pitrUcipated  in  bv  the  plaintiff,  and 
that,  too,  in  a  case  where  the  plaintiff  was 
and  could  be  the  only  bidder.  Under  each 
circumstances,  shall  the  property  owner  be 
deprived  of  the  defense  of  delay  by  having 
such  defense  stricken  ont?  We  think  not 
Such  defense  should  have  been  allowed  to 
be  made,  bo  that  the  reason  for  the  delay 
could  be  inquired  into.  It  may  be  there 
was  good  reason  for  the  delay  In  letting  the 
contract  (that  is,  the  delay  wu  roaaonable), 
in  which  case  the  property  owner  would 
have  no  grounds  for  complaint 

But,  even  if  the  delay  in  letting  the  con- 
tract under  the  ordinance  be  found  to  be 
reasonable  when  the  facta  are  investigated, 
there  appears  to  have  been  two  contracts 
let,  and  the  work  was  not  done  or  began 
until  after  the  letting  of  the  second  contract, 
and  this  brings  us  to  the  seventh  defense 
which  was  stricken  out  This  defense  was 
based  0pon  the  following  facta :  As  said  be- 
foxe,  the  ordinance  authorizing  the  work 
was  passed  July  30,  1900.  On  January  9, 
1902,  nearly  16  months  later,  a  contract  was 
let  which  required  plaintiff  to  begin  work 
within  10  days  and  complete  same  wltliin 
60  days  after  conflrmation.  This  contract 
was  confirmed  January  27,  1902,  which  re- 
quired that  "said  work  sliaU  be  completed 
within  60  days  after  the  approval  of  this 
ordlnanoa.**  The  plaintiff  did  nothing  un- 
der this  contract,  howevCT,  nntU  May  28, 
1902,  three  months  and  26  days  after  Its  con- 
firmation, when  It  attend  into  another  con- 
tract having  predflctly  ttw  aame  texna  as  be- 
fOTQh  and  three  days  later  tiie  dty,  tty  or- 
dinance, canceled  and  annulled  said  former 
contract  and  approved  the  contract  of  Hay 
28,  1902.  It  waa  vnder  this  last  contract 
that  the  wodc  was  don^  and  it  was  com- 
menced within  10  days  and  completed  within 
60  days  after  the  awroval  of  this  last  con- 
firming ordinance.  No  rea«on  appears  In 
the  testimony  why  the  plaintiff  did  not  do 
the  work  under  the  former  contract  It  Is 
tin  contention  Dt  defendants  that.  If  Qie  de* 
lay  from  July  SO,  1000,  to  the  letting  of  any 
contract  by  the  dty  la  not  tetal,  stin  that 
delay,  eoupied  with  the-  fidlnre  <tf  plaintiff 
to  conuuence  and  complete  the  work  under 
the  first  contract,  render  the  tax  bUls  void. 
The  idea  Is  that  after  plaintiff  had  not  done 
anything  under  the  first  contract,  and  the 
time  for  doing  the  work  thereunder  had  long 
e^red,  tiie  dty  authorities  were  without 
power  to  make  a  new  contract  and  have  It 
confirmed  by  the  dty;  that  the  power  to 
contract  under  the  original  ordinance  of 
July  80^  1900;  became  extinct  by  reason  of 
the  above  facts;  and,  before  anything  more 
could  be  legally  done^  it  was  necessary  to 
start  over  again. 


[7]  As  stated  before,  the  original  ordinance 
specified  no  time,  and  therefore  a  reasonable 
time  is  all  that  is  required  thereby.  The 
first  contract  required  the  work  to  be  ''begun 
within  ten  days  after  this  contract  binds  and 
takes  effect,  and  shall  be  prosecuted  regular- 
ly and  uninterruptedly  thereafter  with  such 
fQrce  as  to  secure  its  full  completion  within 
60  days  from  the  date  of  Its  confirmation; 
the  time  of  beginning,  rate  of  progress,  and 
time  of  completion  b^g  essential  condltlonB 
of  this  contract"  Anotho-  provision,  how- 
ever, required  that  the  days  lost  by  reason 
of  Injunctions,  bad  weather,  grading,  curb- 
ing, and  trenching  by  other  contractors, 
strikes,  or  burning  of  contractor's  plant  were 
to  be  added  to  the  number  of  days  within 
which  work  was  to  be  completed.  Bnt  as 
this  was  followed  with  a  provl^on  requiring 
a  penalty  of  910  per  day  If  the  work  vras 
not  finished  within  the  time  spedfled.  plain- 
tiff had  a  reasonable  time  in  which  to  com- 
plete the  work.  Schibd  v.  Merrill,  18S  Mo. 
loc.  dt  647,  83  S.  W.  1060;  Heman  v.  GU- 
Uam.  171  Mo.  258,  71  S.  W.  163;  Construc- 
tion Co.  V.  Coal  Co.,  205  Mo.  loa  dt  78,  108 
3.  W.  93.  Hence  on  this  particular  feature 
of  the  case,  and  if  by  reason  of  the  facts 
the  delay  until  the  making  of  the  first  con- 
tract waa  not  unreasonably  plaintiff  la  In  this 
position :  Under  an  ordinance  giving  it  rea- 
sonable time,  it  enters  Into  a  contract  by 
which  it  agrees  to  commence  and  do  the 
work  required  In  that  time,  which,  prima 
fade,  is  10  days  to  bet^  and  60  daya  to 
complete.  But  instead  of  begtontng  and  B^ 
tempting  to  flnldi  It  does  nothing.  It  flails 
to  perform  the  contract,  and  long  after  a 
reasonable  time  haa  apparently  ex|Hred  It 
attempts  to  caned  said  contract  and  enter 
into  another  contract  wherein  it  la  given 
a  reasonable  time  from  May  26,  1902,  In 
whidi  to  oompleto  the  votk.  it,  after  a  rea- 
sonable time  has  elapsed  In  which  to  poform 
under  the  first  contract,  plaintiff  can  caned 
it  and  make  a  sew  one,  then  there  la  no 
reascm  wl^  It  cannot,  ^ter  the  lapae  of  a 
reasonabto  time  under  it,  caned  that  cnt- 
tract  and  make  another  one,  and  so  on  in- 
definitely, and  all  of  this  under  an  ordinance 
requiring  the  woliE  to  be  done  In  a  reaaonaUe 
time.  But  it  la  dalmed  that  tiie  cancelation 
of  the  first  contract  and  the  confirmation 
of  tlM  second  Is  an  eatentitm  of  tha  time 
in  wfaldk  plaintiff  could  do  the  vroik. 

[I]  It  la  true  the  dty  has  poww  to  extnd 
the  time  by  ordinance  ^ovlded  anch  ext»- 
slon  is  mads  befwe  tlie  expiration  of  the  con- 
tract and  ordinance  ttma  Bnt  it  haa  no 
such  power  aftw  that  time  limit  haa  eq;>lred. 
NdU  V.  Gates;  11(2  Bla  S8C^  S4  S.  W.  400; 
Hund  T.  RackUffe^  192  Mo.  812,  91  S.  W.  60a 
And  In  these  cases.  In  which  It  la  held  that 
the  dty  has  power  to  extend  the  contract  be- 
fore it  has  expired,  the  contractor  had  begun 
the  work  and  was  attempting  to  carry  ont 
its  terms,  but,  for  good  reasons,  waa  unable 
to  oompleto  It  within  the  time,  and  as  said 
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In  flie  Hnnd  Om^  US  U(k  1ml  dt  826,  01 
S.  W.  p.  604:  "Wbere  for  any  good  reason 
shown,  as  the  Inability  of  the  contractor  to 
procure  a  portion  of  the  materials  necessary 
tax  Oi»  d(dng  of  Oie  work,  as  iwpears  In  tUa 
case,  the  work  cannot  be  completed  within 
the  contract  time.  It  would  be  a  narrow, 
strained,  unnatural  and  unreasonable  con- 
struction of  the  law  to  liold  Oat  tlw  munlci' 
Xml  assembly  bad  not  the  power,  during  tbe 
life  ct  tbe  contract,  to  extend  tbe  time  for 
the  oomidetion  of  tbe  work."  But  in  ttu 
case  we  are  considering  the  plaintiff  did  not 
begin  the  work  or  do  anything  required  of 
It  under  ibe  old  ccmtract,  nor  Is  there  any 
reason  given  or  shown  in  the  tratlmony  why 
It  did  not  OHnply  with  the  obli£ati<m  imposed 
upon  It  by  that  contract ;  and,  if  the  mak- 
ing of  the  new  contract  and  the  cancellation 
of  the  old  can  be  said  to  be  an  extension  of 
the  time  in  whitdi  plaintlfC  could  complete 
the  work,  the  city  had  no  power  to  extend 
sncb  Ume  nnlees  sucb  extension  was  made 
within  the  reasonable  Ume  prescribed  by  the 
original  ordinance  and  contract  What  la  a 
reasonatde  Ume  usually  depuids  upon  tbe 
fiicts  in  the  eaa&  Sixty  days  in  Blay  mi^t 
be  a  reasonable  Ume  while  the  same  period 
In  January  woold  not  Sspeclally  la  this  the 
case  whne^  as  here,  the  contract  provides 
tbat  bad  weather,  etc.,  may  enla^  the  time. 
So  Uiat  the  queatttm  of  wliat  was  a  reason- 
able Ume  riiould  bare  been  investigated  In 
or^  tbat  it  mi^t  be  aeea  whether  the  ex- 
teaOxm  was  1^1.  But  tbe  court  strudc  out 
this  defense^  and  Uut  qnestlon  was  not  In- 
vestigated. We  think  this  was  error.  If,  in 
foct  there  was  good  reason  for  the  delay 
and  for  the  failure  to  begin  and  complete 
the  work  under  the  first  contract  such  as 
would  prevent  or  excuse  the  plalnUtt  from 
•performance  thereof,  and  1^  by  reastm  of 
tbe  facts,  the  new  contract  was  made  and 
tbe  old  one  annulled  by  consent  within  the 
reasonable  time  prescribed  by  the  original 
ordinance,  then  that  fact  sbonid  be  made  to 
at^war  from  the  evidence.  On  the  other  hand, 
it  there  was  unreasonable  delay  before  enter- 
ing into  the  first  contract,  or  If,  after  the 
execution  of  said  first  contract,  there  was  an 
nnreasonable  delay  in  performing  the  work 
thereunder,  and  the  extension,  If  It  may  be 
so  called,  was  not  granted  within  tbe  reason- 
able time  required,  then  defendants  should 
be  allowed  to  set  up  those  facts  in  opposiUon 
to  the  tax  bills.  But  this  defense  was  strick- 
en out  so  that  nothing  of  the  kind  could  be 
shown.  Hence  the  case  should  be  reversed 
and  remanded  for  a  new  trial  In  wder  that 
it  may  be  determined  Qn  case  there  was  no 
unreasonable  delay  In  letting  the  first  con- 
tract whether  or  not  tbe  reasonable  time 
prescribed  by  snch  first  contract  was  com- 
plied with;  that  Is  to  say,  whether  the  ex- 
tension granted  by  the  new  contract  was 
made  within  such  reasonable  time.  If,  un- 
dffr  the  circumstances,  good  reason  exists 
fer  the  delay,  and  the  original  ordlnanca 
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bas  not  been  violated  as  to  Um^  and  tbe 
confirmation  of  the  new  contract  was  a  mere 
extoislon  of  that  Ume  made  when  tbe  dity 
had  powor  to  make  it  th»  we  diould  be 
loath  to  bffld  as  invalid  tax  bills  for  public 
Improvemoits  which  have  been  made  and 
upon  which  ctmtnctors  have  in  good  fiiith 
expended  much  Ume  and  money. 

[I]  This  upon  Uie  doctrine  of  a  liberal  pol- 
icy toward  such  Improvements  announced  by 
llw  Supreme  Oonrt  in  Olst  v.  OonstrucUon 
0(k,  22«  Ho.  loc.  dt  8TS  et  seq.,  12S  S.  W. 
USSL  But  to  hold  tax  tdlls  valid  where  no 
good  reason  is  shown  for  the  delay,  and 
where^  in  the  alMence  of  all  the  tacts,  the 
extoufon  was  made  prima  fade  after  the 
expiration  of  the  time  required  in  the  ordi- 
nance and  contract;  would  tie  op^ng  laie 
door  in  other  similar  cases  to  a  method  of 
procedure  whldi  would  otten  result  in  In- 
justice and  wrong  to  tlie  propotr  ownw* 
whose  only  function  seems  to  t>e  to  toot  the 
UUs. 

DeCendants  also  raise  tbe  pdnt  that  thwe 
was  no  legal  selection  ot  the  materials  used. 
This  Is  based  upon  the  eontaiUon  that  no 
ordinance  was  evw  passed  selecting  the  ma- 
terial, and  that,  as  It  is  a  legislative  act, 
audi  selectlcni  cannot  be  delegated  to  the 
tKHird  of  public  works.  But  the  procedure 
required  by  the  cliarter  for  paving  a  business 
street  was  followed  so  far  as  this  [wlnt  is 
con^med.  Kansas  City  Cbaiter  1888,  art 
ft,  i  2.  Tbe  q;>edflcaUon8  and  ordinance  set 
forth  the  four  kinds  of  materials  recommend- 
ed by  the  board  of  public  works,  but  provid- 
ed that  the  property  owners  should  have  a 
certain  time  in  which  to  select  one  of  the 
four,  and  that,  if  they  did  not  make  a  sdee* 
tion,  the  board  of  public  works  should  do  so. 
The  ordinance  farther  provided  that  the 
work  should  t>e  done  In  accordance  with  the 
requirements  of  the  spedflcatlons  and  the 
selection  made.  The  property  owners  did 
not  avail  themselves  of  their  right  to  select 
and  thereupon  the  l>oard  of  public  works 
made  the  selection.  After  this  had  been  done 
and  a  contract  let  an  ordinance  was  passed 
confirming  it  which  required  the  street  to 
be  paved  with  the  spedflc  materials  thereto- 
fore selected  and  which  were  afterwards 
used. 

[It]  This  was  a  suffidrat  selection. 

[II]  In  addition  to  this,  the  tax  bills  are 
made  prima  fade  evidence  of  their  vaUdlty. 
Kansas  CUty  Charter,  art  9,  |  18.  In  the 
abs^ce  of  proof  to  the  contrary,  It  will  be 
presumed  that  the  selection  of  matoriala  was 
properly  made. 

[12]  Defendants  also  complain  of  the  fol- 
lowing instruction  as  modified  and  given  by 
the  court:  "If  the  Jury  find  from  the  evi- 
dence that  the  work  and  materials  for  which 
the  bills  in  this  case  were  issued  was  not 
done  and  was  not  substantially  according  to 
the  terms  of  the  contract  read  in  evidence, 
and  gaid  work  and  materiala  wen  not  of  anjf 
voiM,  then  your  verdict  must  be  for  the  de- 
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fendant"  TUa  reatdred  the  Jury,  before 
thfl7  could  retarn'a  verdict  for  detendant,  to 
find  not  onlr  that  the  woriE  was  not  done 
aabstanUally  according  to  contract,  hot  also 
Uiat  tlie  work  was  not  of  uiy  valnek  The 
Jury  might  have  thoogbt  that  the  vrotk  waa 
not  done  siUntantlally  aoconUng  to  contract, 
but  that  It  was  of  some  value,  and  because  4^ 
this  th^  could  not  find  for  d^endant 
talnly  the  jury  would  be  Justified  In  so  think- 
ing, as  it  Is  the  onmlBtakable  meaning  of  the 
instmetlfm.  llierefore  It  should  not  have 
been  given. ' 

The  case,  however,  is  reversed  and  re- 
manded on  the  two  grounds  above  specified. 
All  concur. 


HXTGHELL  v.  GREELBIY  et  aL 
•  (St.  Lonls  Court  of  Appeals.   BflMHrarL  May 
6,  1913.) 

1.  Appeal  ard  Ebbob  (t  870*)— Bbvikw-'Ob- 

DBBB  Befohe  Final  JuDomnT. 

Action  of  the  court  In  aettiiiK  aside  the 
order  of  aale  of  attached  gooda  may  be  re- 
viewed on  apPMl  by  plaintiff  after  final  judg- 
ment in  her  favor  snstaininc  her  attachment, 
and,  after  denial  of  her  motion  for  new  trial, 
asked  for  because  of  sacb  action;  Rev.  St 
1900,  S  2038,  providing  that  failure  to  aweal 
from  any  action  of  the  trial  court  before  final 
judgment  shall  not  prejudice  right  of  parties  so 
failing  to  have  such  action  reviewed  on  appeal 
from  the  final  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  S4S1.  8^-84£»,  8491- 
3612;  Dea  Dig.  |  87a«] 

2.  Motions  (S  B6*)  —  Tmx  of  Motion  and 
Obdeb. 

The  motion  to  set  aside  being  at  the  term 
at  which  the  order  or  interlocutory  judgment 
sought  to  be  set  aside  was  made,  the  order  set- 
ting it  aside  may  be  at  the  next  term,  to  which 
the  motion  was  continued. 

[Bd.  Note^For  other  cases,  see  Motions, 
Gent  Dig.  |  67;  Dec.  Dig.  |  66  *] 

3.  Atfachmnt  (I  200*)^Ai*— Obdbb— Va- 

OATIOn. 

An  order  for  sale  by  the  sheriff  of  attach- 
ed goods,  and  the  sale  thereunder  made  by 
him,  may  be  vacated  by  the  court,*  seasonable 
on  motion,  at  least  where  the  plaintiff  In  at- 
tachment IS  the  purchaser,  and  rights  of  third 
persona  have  not  intervened,  even  if  the  aale 
does  not  have  to  be  approved  by  the  court; 
the  property  being  In  the  custody  of  the  court 
till  It  lets  go  of  it. 

[Ed.  Note.—For  other  cases,  see  Attachment 
Cent  Dig.  S  661;  Dec  Dig.  |  200.*] 

4.  Attachuent  ({  200*)  —  Sals  —  SnriHa 
ASIDB— Evidbncb. 

Plaintiff  having  prevented  an  inspection  of 
the  property  for  toe  purpose  of  arriving  at  its 
true  value  cannot  complain  of  lack  of  evidence 
of  value  before  the  court  which  on  the  ground 
tliat  there  had  been  a  aacrifice  of  the  property 
set  aside  the  order  for,  and  sale  of,  attadud 
gocda. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  {  661;  Dec.  Dig.  {  20O.«] 

6.  Attachmbnt  (I  200*)  ~  Sale  —  SBTXiira 
Abide— Abuse  or  Pboccbb. 

Evidence  as  to  conduct  of  a  sale  by  the 
sheriff  of  attached  goodst  want  of  notices^  im- 
opened  building,  only  one  outside  bidder,  an 
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process  of  the  court  as  to  warrant  it  In  set- 
ting aside  the  order  for  sale,  and  the  sale 
thereunder,  at  least  where  no  rights  of  third 
persons  have  iutervsued. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  S  661;  Dec  Dig.  f  200.*] 

Appeal  from  St  Louts  Circuit  Court;  Geo. 
H.  Shields,  Judg& 

Action  by  Mary  Mitchell  against  Charles 
B.  Greeley  and  others.  PlalntifrB  motion  for 
new  trial,  based  on  the  setting  aside  of  an 
order  for  sale  of  attached  goods,  and  made 
after  final  Judgment  In  her  fsvor  sustaining 
the  attachmmt;  was  denied,  and  she  appeals. 
Affirmed. 

Tbos.  Bcmd,  of  St  t40iils;  for  appelant 
Bates,  Blodgett,  WllUanu  &  Davis,  of  St 
Louis,  for  respondents. 

BBYNOLDS,  P.  J.  This  action  was 
brought  to  recover  $1794.18,  alleged  to  be  dne 
plalntlflC  by  the  defoidants,  the  amount  being 
a  balance  fdalmed  to  be  dne  on  a  note  whldi 
was  secured  by  certain  real  estate,  to  satis- 
fy which  ddit  the  real  estate  was  sold  und« 
the  provlaiona  of  the  deed  ot  trust  and  the 
property  booi^t  in  1^  plalntUC,  leaving  a  bal- 
ance dne  on  the  note  and  fOr  costs  and  ez- 
poises  of  ttie  sale  of  the  above  mmtiMied 
amount  An  attachmmt  waa  sued  oat  In  aid 
of  the  action,  defendants  bdng  non-residents. 
Under  the  writ  of  attachment  the  household 
goods*  still  situated  in  the  premlsei  irtiidi 
had  been  covered  by  the  deed  of  trust,  and 
which  was  bou^t  In  by  i^alntifl,  were  at- 
tached and  levied  npon,  these  bonsdtold 
goods  having  been  left  In  the  house  and  In 
charge  of  plaintiff  by  the  sheriff  after  he 
had  seized  tbem  under  the  writ  of  attadi- 
ment  The  sheriff  In  his  return  to  the  writ 
of  attachmtoit  described  the  goods  which  he. 
bad  seised  and  tak^  into  custody  with  great 
particularity,  describing  the  various  articles 
which  were  in  the  sevoral  rooms,  this  descrip- 
tion covering  about  three  pages  of  tlie  Iain^ 
ed  abstract  The  attachment  was  levied  on 
the  27th  of  July,  1911,  the  cause  retomable 
to  the  October  term  of  the  court  On  the 
12th  of  September,  1911,  and  daring  the 
June,  1911,  term  of  the  court,  tlie  sheiilt 
without  giving  notice  to  defmdants  or  their 
attorneys,  weat  before  a  judge  of  another 
division  of  the  court,  the  dlvWra  to  wlildi 
the  cause  was  assigned  not  then  being  in 
seeslon,  and  presented  to  that  Jtidge  u  ap- 
plication for  a  sale  of  the  pn^erty  attach- 
ed, on  the  ground  stated  Oiat  tJie  goods  woe 
perishable  and  that  it  would  be  only  at  great 
cost  that  they  could  be  stored  or  guarded. 
The  order  of  sale  was  granted*  the  sale  to 
be  held  on  the  23rd  of  Sq;)tember.  On  Sep* 
tember  11th,  and  acting  nndw  this  order,  the 
sheriff  caused  to  be  printed  a  •nnmber  of 
handbills  which,  aftw  setting  out  the  order 
of  sale,  described  tbe  pnverly  In  tUs  way: 
"A  miscellaneoiu  lot  of  hous^ld  goods. 
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fQmltnre,  brlc-a-brac,  cbandeliers,  mlrron, 
Etatnary,  carpets,  bookcases,  dressers,  wasta- 
Btands.  plctares,  rugs,  oU  cloth,  chiffoniers, 
folding  beds,  screens,  curtains,  curtain  poles, 
tables,  easels,  diairs,  Jardinieres,  lamps, 
waste  baskets,  foot  stools,  clocks,  garden 
benehea,  <dilna  closets,  glassware,  chlnaware, 
beddtng,  pillows,  mattresses,  etc.,  and  one 
pipe  organ."  The  sheriffs  deputy  testified 
that  be  had  distributed  a  number  of  these 
handbills  and  bad  set  up  three  of  them  In 
and  about  the  courthouse  of  the  city,  none, 
faoweyer,  as  appears,  b^g  posted  at  the 
bouse  in  which  the  property  was  contained 
nor  In  Its  Immediate  Tldnage.  On  the  day 
of  and  during  the  sale,  and  apparently  for 
some  time  prior  thereto,  the  house  in  which 
the  goods  were  situated  was  closed,  the 
main  entrance  boarded  up,  and  an  unknown 
man,  and  the  deputy  sheriff,  an  agent  for  the 
plaintiff,  an  attorn^  for  the  plaintiff,  on 
the  day  of  the  sale,  that  is  the  23rd  of  Sep- 
tember, without  opening  the  front  or  main 
door,  entered  by  a  back  door  and  the  sher- 
iff cried  off  the  sale  In  the  bouse,  there  being 
present  other  than  plaintiff's  attorney,  only 
an  agent  of  plaintiff  and  the  depu^  sheriff, 
as  well  as  Uils  unknown  and  unidentified 
person,  a  person,  so  far  as  the  evidence 
shows,  unknown  to  the  sheriff's  deputy  or  to 
the  attorney  or  to  the  agent  of  plaintiff. 
This  unknown  person  bid  the  property  up 
to  $1300  and  plaintiff  bidding  $13S0,  the 
property  was  knocked  down  to  her  at  that 
price  as  the  highest  and  last  bidder.  She 
gave  a  check  to  the  sheriff  for  the  amount 
of  the  bid  and  the  parties  appear  to  hare 
left  the  premises,  the  sheriff,  testifying  that 
he  had  turned  the  property  still  In  the  bouse, 
its  situation  and  condition  unchanged,  over 
to  the  agent  of  plaintiff  then  and. there  pres- 
ent. The  defendants  had  no  notice  of  the 
intended  sale  and  were  not  represented  at  it 
The  attorneys  for  the  defendants  heard  of 
the  sale  the  evening  of  that  day,  Saturday, 
and  after  the  sale^  and  at  once  notified  the 
sheriff  that  they  would  appear  in  court  on  the 
Monday  following  and  move  ttie  court  to  va- 
cate the  order  and  set  aside  the  sale.  On  that 
Monday  and  dorii^  tlie  same  June  term  of 
the  conrt^  the  attorneys  for  defoidants,  aa 
well  as  for  plaintiff,  appeared  in  court  and 
the  former  presented  th^r  motion  to  set 
aside  the  sale  and  to  quash  and  recall  the 
order  theretofore  entered  in  the  cause  au- 
thorising and  directing  the  sheriff  to  sell  the 
property.  This  motion  sets  out  that  none  of 
the  property  was  perishable  nor  likely  to 
greatly  depreciate  in  value;  that  the  goods 
were  shut  up  and  inclosed  in  the  premises, 
which  had  been  locked  and  kept  closed  by 
the  shraiff  and  not  acoesstUe  to  the  public 
or  prospective  purchasers;  that  no  oppor- 
tunity for  Inspection  was  given  to  the  pub- 
lic or  possible  purchasers;  that  no  news- 
paper advertisements  were  pnblldied  advis- 
ing ivoqpective  or  possible  purchase  of  the 
time  and  place  or  pendency  of  the  proposed 
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sale  or  of  the  nature  of  the  property  to  be 
sold;  that  no  notice  of  the  prox>osed  sale 
was  posted  in,  upon  or  about  the  premises 
where  the  goods  were  being  kept  prior  to  the 
sale  and  where  they  were  proposed  to  be 
sold,  nor  within  the  ward  or  neighborhood 
within  which  the  property  was  situated; 
that  on  the  day  and  at  the  time  of  the  sale 
no  flag  or  other  sign  of  sale  was  hung  out; 
that  the  application  for  the  order  of  sale 
and  the  conduct  of  the  sale  and  the  fact  of 
the  proposed  sale  and  the  sale  itself  were  all 
without  the  notice  or  knowledge  of  the  de- 
fendants or  either  of  them,  who  had  no  op- 
portunity to  be  heard  with  respect  thereto; 
that  the  sale  was  attended  by  no  persons 
save  plaintiff,  plaintiff's  counsel  and  one  or 
two  other  persons  there  brought  by  plaintiff ; 
that  under  the  circumstances  the  sale  should 
not  have  been  held  at  that  time;  that  un- 
der the  discretion  vested  In  the  officer  it 
should  have  been  continued  to  a  more  oppor- 
tune time  and  some  public  notice  given; 
that  the  proptfty  was  of  the  reasonable  val- 
ue In  excess  of  $4000  and  that  the  price  ob- 
tained at  the  attempted  sale  Is  so  low  as  to 
constitttte  under  the  circumstances  gross  In- 
adeQuacy  and  so  unfair,  unjust  and  inequita- 
ble as  to  call  upon  the  conscience  of  the 
court  to  set  aside  the  sale ;  that  it  was  sold 
in  bulk  and  for  a  lump  price,  whereas  it 
should  have  been  sold  by  the  piece  or  by 
lots ;  that  the  defendants  had  retained  coun- 
sel to  defend  the  suit  in  the  attachment  pro- 
ceedlngs  and  intended  at  the  return  term, 
which  had  not  yet  arrived,  to  take  the  neces- 
sary proceedings  to  defend  the  suit 

The  court  heard  testimony  In  regard  to 
this  and  it  may  be  said  that  all  of  the  facts 
stated  herein  were  proved  with  the  exception 
of  the  value  of  the  propwty.  As  to  that  it 
was  in  evidence  that  the  attorneys  for  the 
defendants  had  endeavored  to  obtain  i>ermls- 
slon  for  plaintiff's  attorney  to  inspect  the 
property  and  have  persons  competent  to  ap- 
praise it  view  It  with  the  object  of  arriving 
at  Its  value  but  that  the  counsel  for  the 
plaintiff  had  refused  them  access  to  it  and 
refused  to  allow  them  to  have  it  inspected 
by  any  parties  and  refused  them  ^trance 
to  the  building  in  which  it  was  contained. 
During  the  trial,  the  judge  remarked  ttiat  "it 
certainly  would  be  unconscionable  to  allow 
plaintiff  to  get  $4500  worth  of  goods  for 
$1350,  on  an  ex  parte  proceeding."  But 
there  was  no  evidence,  as  said,  as  to  the  val- 
ue of  the  goods,  for  the  reason  above  stated. 
At  the  conclusion  of  the  testimony  the  cir- 
cuit Judge  who  heard  the  cause,  he  being  the 
Judge  presiding  ojet  the  division  to  which 
the  cause  was  regularly  assigned  but  a  judge 
other  than  the  one  who  had  Issued  the  order 
for  the  sale,  after  hearing  the  evidence  and 
taking  the  cause  under  advisement,  ordered, 
at  the  succeeding  October  term,  that  the  mo- 
tion to  set  aside  the  sale  be  sustained  and 
that  the  sale  be  set  aside  and  vacated  and  the 
order  of  sale  be  recalled  and  qnaahed  and 
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that  the  sheiil^  who,  In  the  meantime  had 
retained  the  check  given  by  plaintiff  In  pay- 
ment of  the  bid  which  she  had  made,  return 
the  check  to  plaintiff,  and  that  the  sheriff 
retain  the  property  under  his  levy  In  the 
attadiment  This  order  was  duly  excepted 
to  at  the  time  by  the  plaintiff  who  tendered 
her  term  bill  of  exceptions,  which  was  duly 
signed  and  made  of  the  record  in  the  cause 
at  that  term.  Afterwards,  at  this  October 
term  of  the  court,  the  term  to  which  the 
cause  was  returnable,  defendants  aM)earlxig 
specially,  filed  their  plea  in  abatemeat  of 
the  attachment  The  canse  was  set  for  hear* 
ing  and  the  issues  found  for  the  plaintiff, 
and  a  Judgment  entered  sustaining  the  at- 
tachment Afterwards  at  the  December  term 
of  ootirt  defendants  entered  their  general 
appearance  in  the  cause  and  filod  a  oonfes-, 
aion  of  Judgment  on  which  confession  final 
Judgment  was  r^dered  In  favor  of  the  plain- 
tiff. Whereupon  the  defendants  filing  a  mo- 
tion for  new  trial  iwrtlcularly  attacking  the 
action  of  the  court  in  setting  aside  the  order 
of  sale,  duly  perfected  her  appeal  to  this 
court 

[1]  It  iB  urged  by  counsel  A>r  the  respond- 
ents that  no  appeal  lies  here  by  ttie  plaintiff 
as  the  order  setting  aside  the  sale  was  not 
a  final  order  or  Judgment  We  cannot  agree 
to  this  proposition.  The  order  of  the  court 
setting  aside  the  order  of  sale  and  revoking 
the  order  which  It  had  made  for  the  sale,  it 
is  trae,  was  not  such  an  order  or  final  Judg- 
ment from  which  an  appeal  would  He,  until 
a  final  Judgment  was  entered.  Appeals  are 
regulated  by  section  2068,  Revised  Statutes 
1000,  and  while  that  section  providee  for  ap- 
peals from  final  Judgments  and  from  inter- 
locntory  or  other  than  final  Judgments  in 
certain  excepted  cases,  of  which  this  Is  not 
one,  it  is  expressly  provided  by  this  section, 
that  "a  failure  to  appeal  from  any  action  or 
decision  of  the  court  before  final  Judgment 
shall  not  prejudice  the  right  of  the  parties 
so  falling  to  have  the  action  of  the  trial  court 
reviewed  on  an  appeal  taken  from  the  final 
Judgment  in  ttie  case."  As  we  understand 
this  section  and  the  practice,  plaintiff  was 
within  her  rights,  althouf^  final  Judgment 
was  rendered  in  her  favor,  when  she  took 
an  appeal  after  final  Judgment  which  would 
bring  under  conedderatlon  In  the  appellate 
court  the  action  of  the  trial  court  in  setting 
aside  that  order  of  sale  and  setting  aside 
that  sale. 

[2, 3]  Taking  up  the  appeal  on  its  merits, 
we  are  of  the  opinion  that  the  order  made  on 
the  11th  of  October,  1011,  to  which  term  of  the 
court  the  motion  to  vacate  had  been  contlnn- 
ed,  vacating  the  order  of  sale  and  setting 
aside  the  sale,  the  motion  to  vacate  made  at 
the  same  term  at  which  the  order  was  enter- 
ed, was  so  entirely  within  the  power  of  that 
court  that  it  could  set  It  aside.  We  see  no 
reason  to  make  any  exception  as  to  an  order 
of  this  kind  or  irtiy  it  should  be  takra  oat 
of  the  general  rale  that  provides  that  all  or- 


ders of  the  court  made  during  tlie  term  m 
subject  to  the  control  of  the  court  dorlDs 
that  term.  It  was  an  order  made  at 
October  term,  but  on  a  motion  made  at  the 
June  term,  and,  as  held  in  numerous  cases, 
was  subject  to  the  control  of  the  court  Avi- 
ing  that  term.  Svea  treating  it  as  an  into^ 
loctttory  Judgment  it  Is  said  by  our  Suprase 
Oourt  In  Collier  v.  Catherine  Lead  Oo.,  208 
Mo.  246,  loc.  dt  276,  106  8.  W.  971  (QuothiK 
Black  on  Judgments,  |  308) :  *'An  Interlocu- 
tory Judgment  or  decree,  made  in  ttie  prog- 
ress of  a  cause,  is  always  under  the  coDtnd 
of  the  court  until  the  final  decision  of  the 
suit,  and  it  may  be  modified  or  rescinded, 
upon  sufficient  grounds  shown,  at  any  time 
before  final  Judgment  tfaou^  it  be  after  tbe 
term  In  which  the  Interloentory  sentaos 
was  given."  Oounsel  for  appellant  refers 
us  to  Young  V.  Kellar,  M  Ma  S81,  7  8.  W. 
203,  4  Am.  St  Rep.  400,  and  Noland  v.  Bar- 
rett 122  Mo.  181,  26  S.  W.  eeS^  48  Am.  8t 
Rep.  572,  as  authority  for  the  proposition 
that  this  sale,  said  not  to  be  a  Judicial  <m 
but  made  ministerially  by  the  sheriff,  like 
a  sale  under  execution,  is  not  subject  to  tiie 
approval  of  the  court  and  that  the  sale  of 
the  property  by  the  sheriff  tinder  such  an 
order  carries  absolute  title  to  the  purchaser. 
We  do  not  understand  that  eUthet  of  these 
cases  go  to  the  extent  claimed  by  counseL  It 
has  been  held  in  many  cases  that  sales  under 
execution  can  be  set  aside  by  the  court  from 
which  the  execution  Issued  and  that  orders 
for  sales  may  be  vacated.  See  Rogers  ft 
Baldwin  Hardware  Co.  v.  Cleveland  Build- 
ing Co.,  182  Mo.  442,  loCL  dt  454.  84  8.  W. 
67.  31  Lk  R.  A.  886,  68  Am.  Bt  Bep  484; 
State  ex  rd.  v.  Innes,  137  Mo.  App.  ^  loc; 
dt  424,  118  e.  W.  U68.  As  before  said,  we 
see  no  reason  why  an  order  of  this  kind  Is 
any  less  subject  to  the  control  of  ttie  court 
for  annulment  vacation  or  amendment  at 
any  time  during  the  term  by  that  court,  as 
was  the  case  here,  than  is  any  oth&  order, 
even  Jndgmoit  This  property  here  claimed 
to  have  been  held  by  the  sheriff  was  nrely 
in  the  custody  of  the  court  and  Aether  it 
had  to  approve  ttie  sale  of  it  or  not  until 
the  court  let  go  of  it  it  was  in  custodla 
legls.  Finally,  it  was  bon^t  in  by  ttie  plahi- 
ttfl  herself  and  the  tights  of  no  tUrd  parties 
Intervened. 

[4]  The  evidence  in  the  case  was  entirely 
satisfactory  to  the  drcult  court  that  there 
had  been  a  sacrifice  of  the  property,  alttiou^ 
It  is  true  that  no  definite  figure  as  to  Its 
value  was  before  the  court  As  appears, 
however,  this  was  occasioned  by  the  acts  of 
plaintiff  and  her  counsel  in  preventing  an 
inspectton  of  the  property  for  the  purpose 
of  arriving  at  its  true  value.  It  does  not  lie 
In  the  month  of  plaintiff,  therefore,  to  make 
any  complaint  of  a  lack  of  evidence  aa  to 
value,  whldi  evidence  she  had  hers^  pie- 
vented. 

[I]  The  evidence  before  the  court  aa  to  the 
conduct  of  the  sale,  no  notice  wbat&nr  or 
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edgn  or  indlcatton  that  a  sale  was  to  take 
place  in  these  proulses  beli^  affixed  to  or 
anywhere  near  the  premises  In  which  the 
sale  was  to  take  place;  the  buUdlnc  not 
open  to  ttie  puhllc  at  the  time  of  the  sale; 
entrance  to  it  procured,  not  through  the  front 
door  and  osnal  entrance  which  was  boarded 
op  bat  through  a  back  door  or  a  aide  en- 
trance; no  bidders  there  except  one  out- 
sider, who  was  unknown  to  any  of  the  par- 
ties and  whose  name  or  identity  was  not  dis- 
closed at  the  trial  of  the  cause  before  the 
court,  ahow  such  an  abuse  of  the  process  of 
the  court  as  to  fully  warrant  it  In  vacating 
the  order  and  setting  aside  the  sale.  The 
rights  of  no  third  party  have  tnterreued, 
&rea  it  that  would  prevent .  action,  as  to 
which  we  express  no  opinion,  so  that  we 
think  It  was  aitlrely  within  the  power  as 
well  as  the  duty  of  the  conrt^  to  take  the 
action  which  it  did.  We  see  no  mwr  In  that 
action  and  it  is  affirmed. 

NOBTOMI*  3^  otncnzB.   AUW,  not 


OGLBBAY  T.  PRODrCB  EXCHANGE  BANK 
etaL 

(Kansas  City  Court  of  Appeals.  Bfissonzi. 
May  S.  IdlS.) 
1.  iHJUHOnOn  (1  43*)— EHrOBOBCKNT  orOAB- 

immaHT— AniQDATB  Rbusdt  at  Iiaw. 
Where  Oe  action  of  a  iustiee  In  «ettin| 
aside  a  default  judgment  obtained  by  plaintiff 
was  TOid,  and  the  justice  on  a  proper  applica- 
tion micht  be  compelled  to  reiuue  his  execu- 
tion and  notice  «  gandshment.  so  that  ttio 
gamiAce  oa  notice  of  sndi  appiieatlon  would 
pay  out  the  money  at  its  peril,  there  was  an 
adequate  remedy  at  law,  so  that  an  action  to 
enjoin  the  judgment  debtor  from  withdrawing 
and  the  gsimsheo  from  paying  to  him  a  deposit 
to  his  credit  was  not  maintainable. 

(Ed.  Nota.--Vor  oflier  eases,  see  Injtonction, 
Cent  Dig.  il  96,  97;  Dec  ^  I 

S.  Jnsncss  or  tbx  Pbaoi  (|  122*)— Vaoat- 

XnO  I^AULT  JUDGinKT— BlGHX  TO  AlTAOK 

Vacatino  Oboeb. 

Where  plaintiff  obtained  a  default  Judg- 
ment tot  fSj2  before  a  justice  of  the  peace, 
whldi  was  set  adde  on  defendant's  motion,  and 
tiiereaftcr  appeared  on  the  day  reset,  contin- 
ned  the  case  ny  agreement,  and  took  a  Ghange 
of  Toine  to  another  Justice,  before  whom  he 
obtained  a  ju^ment  for  |100  and  for  the  pos- 
sesion of  premises  specificall;  described,  he 
could  not  be  heard  to  Bay  that  Uie  order  setting 
a^e  the  first  judgment  was  Told,  and  that  it 
was  still  in  force. 

tBd.  KotM^—Vor  other  eases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  882-388;  Dea  Dig.  i 
122.*] 

Appeal  tnm  (Srcait  Oonrt,  JadcMm  Conn- 
er; T.  Seehorn,  Jndgew 

Action  by  Crlspen  Oglebay  against  the 
Produce  Exchange  Bank  and  H.  D.  Pa  tee. 
Jodgment  tox  dtfendanfa^  and  plaintlfl  ap- 
peals. Afltomed. 

W.  F.  Riggs,  of  Kansas  City,  for  appellant. 
Noyea  ft  Heath,  of  Kansas  0it7>  for  reapond- 
ents. 


TRUfBLE;  J.  Injunction  to  restrain  de- 
fendant Patee  from  withdrawing,  and  the 
defendant  Produce  Exchange  Bank  from  pay- 
ing to  blm,  a  deiKMlt  in  said  bank  to  the 
credit  of  said  Patee.  The  controversy  over 
the  right  of  the  bank  to  pay,  and  of  Patee  to 
receive,  this  deposit  areae  out  of  the  follow- 
ing drcomatances: 

Oglebay  and  Jones,,  partners,  brought  a 
landlord's  suit  for  rent  and  possession  of 
prases  against  Patee  before  a  justice  of 
the  peace.  Summons  was  issued  and  served, 
returnable  December,  30, 1910.  The  Justice's 
record  nowhere  recites  that  defendant  ap* 
peared,  but  shows  that  on  the  date  above 
stated  the  caose  was  continued  to  a  later 
date,  and  then  continued  to  January  10, 1911, 
at  which  time  the  death  of  Jones  was  suf^eBt. 
ed,  and  Oglebay  as  surviving  partner  made 
sole  plaintiff  pnrsnant  to  section  7474,  B.  S. 
Ho.  1909.  Thereupon  the  case  was  twice 
continued,  the  last  time  until  January  28, 
1911.  On  this  date,  according  to  the  Justice's 
record,  the  plaintlfT  aroeared,  but  "defend- 
ant, though  called,  oomee  not,  but  makes  de- 
teult"  The  case  was  thereupon  called  for 
trial,  the  evidence  heard,  the  cause  submitted, 
and  Judgment  rendered  for  fll24!0  for  rent 
and  for  "possession  of  deecnbad  property," 
though  no  property  Is  described  in  the  judg- 
ment, nor  finding  Uiat  defeoidant  is  In  posses- 
sion thereof.  Five  days  later,  or  on  January 
28,  1911,  pUUndfl  caused  an  azecution  to 
issue  on  said  Jndgmsnt  for  the  1112.60  and 
for  costs,  and  directed  the  constable  to  serve 
a  notioa  of  pwittHmynfr  the  defendant 
bank,  which  was  done  on  th&  same  day,  and 
made  returnable  Ftimutry  8,  39U.  The 
above  execution  was  not  one  for  possesshnt 
of  any  property  and  for  the  debt  and  costs 
as  required  by  section  T9D6  of  the  Landlord 
and  Tesiant  Act,  but  was  merely  for  the 
f  U2JI0  debt  and  costs.  On  January  80, 1911, 
two  days  after  the  Issuance  of  the  execution 
and  notice  of  garnishment,  and  seven  days 
afta  Hie  rsnditlni  of  judgment  by  the  ji»- 
tloe,  the  defuidant  apiieared  before  the  jus- 
tlc^  and  filed  a  motion  to  set  aside  the  judg- 
ment PlalntUTs  counsel  was  present  when 
the  motion  was  filed,  and  defendant  Patee 
called  bis  attent^  to  it,  but  plaintiff's  coun- 
sel left  the  room  before  the  Justice  could  act 
thereon.  The  Justice  thereupon  sustained  the 
motion  and  set  aside  the  Judgment  as  a  Judg- 
ment by  default  upon  defendant's  paying  the 
costs,  said  justice  doing  so  under  section 
7478,  R.  S.  Mo.  1909,  governing  procedure  hi 
justice  courts  generally.  The  Justice  also 
reset  the  case  for  trial  February  6,  1911,  and 
revoked  the  execution  already  Issued  pursu- 
ant to  the  method  prescribed  by  sections 
7478  and  7572,  B.  S.  Mo.  1909,  govemhig  the 
general  procedure  in  Justice  courts.  Both 
the  justice  and  the  constable  In  writing  noti- 
fied the  bank  garnishee  that  said  gamlshmmt 
was  reHeased.    The  next  day,  January  81, 
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1911,  plaintiff  bnnislit  this  Injunction  salt 
to  prerent  tbe  bank  from  paying  said  deposit 
to  Fate&  Tlie  theory  of  tlie  plaintiff  Is  tbat 
the  justice  had  no  power  to  set  aside  the 
jndgmait  rendered  JTannary  28,  1911,  since 
them  is  no  statute  granting  blm  that  power 
In  the  Landlord  and  Tenant  Act,  and  that 
sectloa  7478  authorising  a  Justice  to  set  aside 
a  Judgment  by  d^ult,  on  the  appUcatlon  of 
the  aggrieved  party  made  within  ten  days 
and  on  the  payment  of  all  costs  then  accrued, 
does  not  apply  to  a  suit  under  the  landlord 
and  Tenant  Act  In  other  woidSt  plaintiff 
dalnis  the  order  setting  aside  the  Judgment 
was  void,  and  that  the  orlgbuU  Judgment 
still  stante  and  consequently  the  reroklng  at 
the  execution  and  release  ot  ttie  garnishment 
thereon  were  noUltles. 

(1]  The  chancellor  who  heard  tbB  Injunc- 
tion suit  refused  to  grant  the  same,  and  dis- 
missed plaintiff's  biU.  It  would  appear  that 
be  could  not  well  do  otberwlse^  If  the  act 
of  the  Justice  In  setting  aside  the  default 
Judgment  was  Toid  and  ot  no  effect,  it  would 
seem  Uiat  the  Justice  could  be  com[>elled  In 
a  proper  proceeding  to  reissue  his  execution 
and  notice  of  garnishment,  and  that  the  bank 
in  such  case  would  pay  out  the  money  at  its 
peril  If  it  Insisted  on  doing  so  after  being 
notified  of  the  situation.  So  tbat,  upon  the 
determination  ot  Buct  proceeding  against  the 
Justice,  If  plaintiff  Is  correct  in  his  view  that 
the  setting  aside  of  the  Judgment  was  Told, 
plaintiff  would  stiU  be  entitled  to  Judgment 
In  the  garnishment  proceedings  against  the 
bank,  no  matter  whether  it  had  paid  the 
deposit  to  Patee  or  not.  In  other  words,  did 
not  plaintiff  have  an  adequate  remedy  at  law 
to  obtain  the  benefit  of  his  gamlstmient  with- 
out proceeding  In  equity  against  the  bank? 
This  suit  is  not  to  reinstate  the  execution  or 
to  compel  its  Issuance  or  the  renewing  of  the 
garnishment  It  does  nothing  to  the  proceed- 
ing in  the  Justice  court,  but  leaves  It  as  it 
appears  therein,  with  a  default  Judgment  set 
aside  and  the  execution  revoked,  and  se^ 
to  prevent  the  bank  from  paying  to  Patee 
what  it  owes  him.  In  fact  the  petition  for  in- 
junction seems  to  attempt  to  sulratitute  a  cause 
of  action  against  Patee  for  the  rent  in  place  of 
the  suit  in  the  Justice  court  and  asks  Judg- 
ment against  him  for  $112.00  for  rent  and 
prays  tliat  said  cause  of  action  between 
plaintiff  and  Patee  be  determined  "to  the 
exclusion  of  any  further  proceedings  before 
said  Justice."  la  not  this  an  attempt  to  sue 
def aidant  Patee  for  the  rent  and  restrain  the 
bank  from  paying  him  the  deposit  until  a 
Judgment  can  be  obtained  against  him?  In 
other  words.  Is  not  plaintiff  in  the  anomalous 
position  of  seeking  In  this  cause  to  obtain  a 
Judgment  against  Patee  for  the  rent  while 
in  the  same  breath  he  Is  asking  tliat  both 
Patee  and  the  bank  be  aij<dned  and  restrain- 
ed because  plaintiff  already  has  a  valid  Judg- 
ment for  the  rent? 


[2]  Again,  plalntlfl  is  tiardly  In  ■  position 
to  daim  tliat  tlie  Judgment  of  tlie  Justice  wu 
not  set  aside.  Because  althoutfi  the  day 
after  the  Justice  attempted  to  set  aside  same 
tlw  plaintiff  brought  Oils  suit  daimlng  such 
action  was  of  no  fore^  yet  on  February  9, 
1911,  the  day  the  case  was  reset  by  tlie  Jus- 
tice, the  cause  was  continued  to  Sisbruary 
16,  IfiU;  and  on  said  date  the  case  wss 
continued  by  agreement  to  March  1,  1811, 
and  then  on  said  last-named  date  plaintiff 
took  a  change  of  venue  to  anotlier  Justice. 
The  cause  was  set  for  trial  before  this  other 
Justice  on  Mardi  0,  1911,  and  <m  that  date 
C(mtlnned  by  agreemrait  to  Uarch  8,  1911. 
at  whidi  time  plaintiff  obtained  a  Judgment 
for  rent  in  tbe  sum  of  (100  and  for  the 
possession  of  inremises  specifically  described. 
So  that  wbetliOT  the  ftrat  Justice  bad  or  had 
not  power  to  set  aiMe  the  defiiult  Judgment 
rendered  before  him  plaintiff  seems  to  liave 
acquiesced  therein  and  consented  tlweto, 
or  at  least  recognized  its  valldi^  by  appear^ 
Ing  aftwrnirds  and  agreeing  to  a  nmtlnuance 
of  the  case,  then  taking  a  change  of  venue 
and  trying  the  case  over,  and  getting  a  Judg- 
ment for  f  100,  and  gamlsheeing  the  bank  un- 
der that  judgment  Under  such  drcnm- 
stances,  ought  he  to  be  heard  now  to  say 
that  the  first  Judgment  was  not  set  aside, 
but  was  In  force  at  all  Umes  after  Its  rendi- 
tion? We  think  not 

Affirmed.    All  concur. 


STATE  V.  MIOIS. 
(St  Louis  Court  of  Appeals.    KflssourL  Us7 

6,  1013.) 

1.  Cbihinai.  Law  (!  1130*) —Appeai.— Ab- 
sence op  BBIBFS—EXAUI  NATION  OP  ReOOBD. 

Although  neither  aitpellaiit  nor  respoDdent 
file  briefg,  it  is  the  statntoiy  duty  of  the  coart 
to  examine  the  record  for  error. 

pid.  Note.— For  other  eases,  see  Grlmlnil 
Law,  Cent.  Dls.  8S  2956,  2966-2970. 8206;  DfC. 
DiK.  I  im*] 

2.  Labcbht  (I  80*)— SumomoT  or  Imncr- 

MENT. 

An  information  charging  that  defendant  on 
a  certain  da;  and  [n  a  certain  ^ace  unlawfol- 
]j  and  willfully  stole,  took,  and  carried  awar 
of  the  money  and  property  ot  a  person  named 
f  1.08  of  the  lawful  money  of  the  United  Statet 
of  the  value  of  $1.08  was  sufficient 

[Ed.  Note. — For  other  eases,  see  LeTcenji 
Cent  Dig.  K  64r-7B,  90:  Dec.  Dig.  {  8a*] 

8.  CannNAL  Law  (|  80S*)— BviDsms— Ph- 

SUVPTION  OF  XnNOCINCB. 

One  accosed  Is  presumed  to  be  Inaocat 
of  the  crime  charged  agalnat  him. 

rSd.  Notcr-For  other  cases,  see  GrimlBal 
Law,  Cent  Dig.  |  781;  Dec.  Dig.  |  30a*] 

4.  Cbiuinal  Law  (|  827*)— Etidknce— Bub- 
den  or  Pboof. 

The  burden  of  proving  a  crime  charted  ti 

upon  the  state,  which  most  establish  gnUt 

beyond  a  reasonable  doubt  before  a  eomktiost 

can  be  had. 
tEkl.  Note. — For  other  cases,  see  Crlmiaal 

Law,  Cent  Dig.  {  720;  Dec.  Dig.  {  327.*] 
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B.  Gbxhivai.  Law  (|  572*)— Btidkroi— Pu- 

8UHPTI0N— AUBI. 

II  tbe  evidence  left  a  reasonable  doubt  as 
to  defendant*!  presence  at  the  place  where  the 
offence  was  committed  at  the  time  of  its  com- 
mission,  he  coald  not  be  convicted,  for  the 
presumption  of  innocence  attends  him  tfarongh- 
out  the  trial,  and  he  can  oiUy  be  convicted  on 
the  estabtishment  oi  fuUt  beyond  a  reasonable 
donbt 

[Ed.  Note.— For  other  caaea,  see  Criminal 
lAw,  Cent.  Dig.  H  1268.  128»-1291;  Dec.  Dir 
I  672.»1 

Appeal  from  St  Louis  Court  of  Criminal 
Correction. 

James  Hlles,  Jr.,  was  convicted  of  petit 
larceny,  and  be  appeals.  Affirmed. 

Zachrltz  &  Bass,  of  St  Lonls,  for  appel- 
lant PtaUUpB  W.  MOBB,  of  St  Louis,  for  tbe 

State. 

NORTONI,  3.  Defendant  was  convicted 
on  a  cbai^e  of  petit  larceny  and  prosecutes 
tblB  appeal  from  that  Judgment  After  hear- 
ing tbe  evidence  and  Instructions,  tbe  Jury 
found  defendant  guilty  and  fixed  Mb  punish- 
ment at  a  fine  of  $1. 

[1]  Neither  appellant  nor  respondent  has 
filed  hrlefa  in  tbe  case,  but,  notwithstanding, 
we  have  examined  the  record  for  error,  as 
la  our  duty  under  the  statute. 

[2]  Tbe  Information  filed  by  the  assistant 
prosecuting  attorney  charges  that  defendant 
on  the  26th  day  of  Jnne^  1909,  In  the  city  of 
St  Louis,  Ho.,  did  unlawfully  and  willfully 
steal,  take,  and  carry  away  of  the  mon^ 
and  property  ot  Mrs.  Fannie  Horowlts  f  1.08 
lawful  money  of  tbe  United  States  of  tbe 
value  of  91.08.  The  information  In  all  re- 
spects la  sufficient  and  In  the  usual  and  ap- 
proved form  In  cases  of  petit  larceny. 

The  evidence  tends  to  prove  that  Mrs.  Ho- 
rowitz owns  a  little  store  in  St  Lonls,  and 
that  while  she  was  In  a  rear  room  attending 
to  the  wants  of  her  children,  who  reside  with 
her  there,  defendant  entered  the  front  door 
of  the  atwe  and  took  |1.08  from  hw  cash 
r^Clster.  She  entered  the  store  as  defenH- 
ant  was  in  tbe  act  of  perpetrating  fiie  theft 
and  witnessed  the  taking  of  the  money. 
The  evidence  for  the  state,  besides  being 
pointed  and  direct  In  Its  tendeni^  to  prove 
the  crime  charged.  Is  abundant  to  that  ef- 
fect 'Defoidant  pleaded  not  guilty,  denied 
the  charge,  and  sought  to  estabUsh  an  alibi 
by  the  evidence  of  himself  and  a  friend.  The 
case  was  submitted  to  the  Jury  under  proper 
instructions,  and  a  verdict  of  guilty  returned 
thereunder. 

[1,4]  Tbe  Instmettons  informed  the  Jury, 
among  other  things,  that  defendant  was  pre- 
sumed to  be  Imioeent  of  the  crime  diaqsed 
against  him,  and  that  the  burden  of  proving 
it  rested  upon  the  stftt^  and  that  dtfendant's 
gnllt  must  be  established  b^ond  a  reason- 
able donbt  befoie  a  conviction  could  be  had; 
that,  U  the  Jurors  eDtwtained  a  reasonable 
doubt  as  to  his  guilt,  the  vwdlct  should  be 


for  hiUL  Tbe  usual  InMnictlon  to  the  effect 
that  defendant  was  a  competent  witness  la 
his  own  bdialf  was  also  girai  In  the  approv- 
ed form. 

[I]  Towdilng  the  matter  of  the  alibi  Inter- 
posed in  deftaiae,  the  court  instructed  the  Ju- 
ry that  If  the  evidence  left  a  reascmable 
doubt  as  to  defendant's  presoice  at  the  place 
where  the  offense  was  committed  at  the 
ttme  of  the  commission  thereof,  he  should  be 
found  not  guilty,  for  the  iireenmptton  of  In- 
nocoice  attended  talm  throughout  the  trial, 
and  he  could  be  convicted  only  on  his  guilt 
b^ng  established  bvond  a  reasonable  doubt 
Obviously  no  error  appears  in  this  Instruc- 
tion. Indeed,  each  and  all  of  Uie  Imtruo- 
tlons  have  been  approved  in  like  cases  time 
and  again. 

There  appears  to  be  no  reversible  wror  In 
the  record,  and  the  Judgment  should  there- 
fore be  affirmed.  It  is  so  ordered. 

BBTNOLDS,  P.  J.,  and  ALLBN,  J.,  concur. 


In  re  BYAN*S  BSTATB. 
(St  Louis  Court  of  Appeals.   HlsaourL  Mvf 

6,  1918.) 

1.  EXBCUTOBS  AMD  ADUINISTB&TOBS  (S  180*)— 

Allowances  to  Subvivino  Ohildbbn  — 
MiiTOB  Child  or  Divorced  Witet-" Widow." 
Sev.  St  1900,  by  section  114  provides  for 
certain  allowances  to  a  widow  In  addition  to 
dower  for  tbe  subBiateoce  of  herself  and  her 
family,  by  sectloo  116  that  If  such  provision  shall 
not  be  on  hand  the  conrt  shall  make  a  reason- 
able allowance  to  her  to  sapplv  each  deficiency, 
by  section  116  that  she  may  take  personal  prop- 
erty not  exceeding  $400.  by  section  119  that,  in 
case  of  the  death  of  a  father  leaving  no  widow 
but  minor  children  under  16,  such  diildren  shall 
be  entitled  to  the  allowances  that  tbe  wife  would 
bave  had  if  she  had  survived  her  husband,  and 
that  in  case  a  widow  should  die  leaving  i^inor 
children  they  should  be  entitled  to  the  same  al- 
lowances as  the  mother  was  entitled  to  take  at 
the  death  of  her  husband.  Section  120  gives 
the  widower  the  same  rights  in  his  deceased 
wife's  estate  that  she  took  in  his  estate  under 
sections  114,  116.  and  110,  and  section  8057 
provides  that  nontecbolcal  words  shall  be  taken 
from  their  ordinary  sense,  unless  such  sense  is 
repugnant  to  the  legiBlative  intent,  or  to  the 
context  A  minor  son  surviving  decedent,  a 
divorced  woman  whose  husband  was  living,  ap- 
plied for  allowances  under  section  119.  HeiS, 
that  tbe  word  "widow"  signified  a  woman  who 
has  lost  her  husband  by  deatti  and  baa  not  mar* 
tied  again,  and  that  in  view  of  the  context,  the 
correlative  rights  of  widows  and  widowers  in 
tbe  estates  of  a  deceased  husband  or  wife,  and 
tbe  policy  of  anbaeqnent  legislatton,  while  de- 
ceased was  not  a  "widow,"  the  meaning  of  the 
word  could  be  enlarged  to  meet  the  legislative 
Intent,  and  that  the  minor  child  was  entitled  to 
such  allowances  as  If  deceased  bad  been  a 
widow. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fS  W6,  671-689; 
Dec  Dig.  i  180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7457-74fi8.] 

2.  STAToncB  a  206*)— GoKBTBConoH— Mean- 
XNO  or  Lanouagb— Pabtioulab  Wobdb. 

It  Is  the  duty  of  the  courts  In  construing 
statutes  to  interpret  particular  words  by  refer- 
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ence  to  the  context  bo  eb  to  effect  the  legis- 
iRtive  intent  as  shown  b;  the  entire  enactment. 
If  such  may  be  fairly  ascertained,  rather  than 
to  declare  the  precise  meaning  of  the  words 
fltanding  alone. 

[Ed.  Note.~*For  other  caaea,  see  Statutes, 
Cent  Dig.  I  285 ;  Dec  Dig.  {  206.*] 

3.  STATtJTES  (i  225*)  — COKBXKUOTIOK  — STAI- 
UTK8  IN  FABI  MaTEBIA. 

Statntes  In  pari  materia  shonld  be  oon- 
stmed  togeflier. 

[Ed.  Note.— For  other  cases,  see  Statotea, 
Gent  Dig.  H  802,  808;  DecTlSg.  |  226.*] 

4.  EXSOOTOBS  AND  ADHINZBTBAIOBS  (|  180*>— 
AlXOWANCKS  TO  MiNOB  CHILDBBN  —  OOH- 

STEuonoN  or  Statute. 

Rev.  St  1909,  S  119,  providing  that  when 
a  widow  shall  die  leaving  minor  tmildren  they 
diall  be  entitled  to  the  same  allowances  she  was 
entitled  to  take  at  the  death  of  her  husband, 
is  an  exemption  statute,  and  therefore  designed 
to  afford  a  sore  support  for  such  minors,  and 
in  determining  such  right  the  legislative  knowl- 
edge that  a  divorced  wife  who  remains  anmar- 
rled  until  death  ma;  hold  that  relation  with 
respect  to  minor  children  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtrators,  Cent  Dig.  |S  666,  671-680; 
Tfec  Dig.  i  180.*] 

D.  Pabent  and  Child  (|  8*)— Suffobt  or 
OHIZ.D— Iaabujtt  or  Pabxnt. 

A  minor  dilld  surviving  bis  divorced  mother 
la  entitled  to  support  from  his  surviving  father, 
and  the  minor  diild  of  a  deceased  father  is  en- 
titled to  tiie  support  of  his  mother  though  she 
ba  dlToread  from  her  husband,  onlees  such  diild 
to  possessed  of  independent  means  In  Its  own 

[Ed.  Note.— For  other  case&  see  Parent  and 
Qhild.  Gent  Dig.  U  88-^TDea  Dig.  i  8.*] 

6.  BXXCOTOBB  AND  ADIQNIBIBAXOBS  ({  178*)— 
AlXOWANGKS  TO  SUBVIVINO  MiNOB  CHIL- 
DBBN— STATtnm 

Under  Bev.  St  1909,  1  119,  providing  Uiat 
when  a  widow  dies  leaving  minor  diUdnn  tiuf 
shall  be  entitled  to  the  same  allowances  as  she 
was  entitled  to  take  at  the  death  of  her  fans* 
bend,  such  diildren  are  entitled  to  those  rights 
in  the  estate  of  the  deceased  mother  without 
regard  to  bar  interest  in  the  estate  of  her  de- 
ceased husband. 

(Ed.  Note.— For  other  casss,  see  Executors 
and  Administrators,  Cent  Dig.  ||  807,  668: 
Dea  Dig.  1 17&*1 

7.  BXEOUTOBS  AlTD  ADUinZBlBATOBB  (|  174*)— 

OoHBTBtronoN— Reicedial  Statutes. 

Statutes  entitling  minor  children  to  cet- 
tain  allowances  out  of  the  estates  of  their  de- 
ceased fother  or  mother,  though  not  in  entire 
eonsMiance  with  the  common  law.  are  highly 
remedial  in  character  and  are  to  be  construed 
so  as  to  carry  out  the  spirit  and  purpose  intend- 
ed by  the  Legislature ;  but  it  is  the  duty  of  the 
court  as  the  case  may  require  to  enlarge  or  re- 
strain  the  meaning  of  words  employed  to  tb» 
end  of  effectuating  the  legislative  Intent 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admioiatrators,  Cent  Dig.  H  8&3,  664; 
Dea  D^.  i  174.*]  *  w  «u,  , 

Appeal  tarn  8t  Lonls  Orcnlt  Oonrt ;  Hugo 
GMmm,  Judge. 

In  tbe  matter  of  Johanna  I^an,  deceased. 
From  the  denial  of  oUowaxioeB  to  Philip 
Ryan,  a  minor  child  of  deceased,  tlie  minor 
by  hla  guardian  and  corator  appeals.  Be- 
versed  and  remanded. 


Thomas  D.  Gannon,  of  St  Lonia,  tcft  ap- 
pellant Oeorge  W.  Lnbke,  Jr.,  and  George 
W.  Lnbk^  Sr.,  boUi  of  8t  Loots,  fbr  respond* 
ent 

NORTONI,  J.  [1-3]  This  proceeding  orig- 
inated in  tbe  probate  court  and  snbseqnently 
found  its  way  by  appeal  to  tbe  circuit  court 
It  involves  the  auestion  of  the  right  of  a 
minor  under  16  years  of  age  to  allowances 
at  absolute  property  out  of  the  estate  of  Its 
deceased  mother  who  at  the  time  of  her 
death  was  not  a  widow  but  rather  a  divorced 
woman.  The  circuit  court  denied  the  right 
to  the  allowances  for  the  reason  the  mother 
of  the  minor  (diild  was  not  a  widow  at  the 
time  of  her  death,  and  the  guardian  and 
curator  representing  the  minor  prosecutes 
the  appeal  here. 

It  appears  Johanna  Ryan  died  In  tbe  dtr 
of  St  Louis  on  the  17th  day  of  September, 
1910,  leaving  a  minor  son,  Philip  Ryan,  aged 
seven  years,  as  her  only  sorrlvlng  child. 
Mrs.  Ryan  left  a  email  estate  consisting  of 
personal  property  which  Is  in  the  hands  ot 
her  administrator,  appointed  by  tbe  probate 
court  of  the  city  of  St  Louis.  Though  Urs. 
Ryan  was  unmarried  at  tbe  time  of  her 
death,  she  was  not  a  widow  in  tbe  usual 
sense  ot  that  term  for  the  reason  she  had 
been  divorced  a  few  years  b^re  by  rlrtne 
of  a  decree  of  the  drcnit  courts  and  the  care 
and  custody  of  tbe  minor  child,  PbiUp  ^an, 
was  awarded  to  her.  It  appears,  t04^  that 
her  prior  husband,  William  F.  Ryan,  father 
of  the  child  Philip,  who  was  bwn  In  lawful 
wedlock,  emrvlTed  her  and  Is  still  living. 
Tbe  guardian  and  curator  of  tbe  little  cUld, 
niillp,  presmted  an  appllcatton  to  the  pro- 
bate court  in  inroper  form  for  the  allowances 
out  of  his  mother's  estate  which  tbe  atatnte 
awards  to  a  widow  out  of  the  estate  ct  her 
deceased  husband.  But  it  is  said  Oie  probats 
court  denied  the  ai^lication,  and  on  appeal 
it  BHwars  the  circuit  conrt  did  so  as  well 
for  the  reason  Johanna  Byan,  tbe  moUier 
of  Philip,  was  not  a  widow  at  tbe  time 
of  her  death.  rOie  statute  oonfmiiig  the 
right  to  allowances  as  absolnte  property  on 
minor  diUdren  under  16  yean  ot  age  in  the 
moOier's  estate  purports  to  do  so  *^  case  a 
widow  Shall  die"  leaving  snch  minor  chil- 
dren. See  secttoD  119;  B.  8.  1900.  In  deny- 
ing the  rli^t  to  Hie  allowaaoes  ptayad  fl»r, 
the  court  proceeded  on  the  theory  that  the 
word  "widow"  refers  alone  to  a  woman  who 
has  lost  her  husband  hr  death  and  bas  sot 
married  again,  and  that  therefore,  Oungh 
tiie  little  diUd  was  un^  16  yean  of  age 
when  bis  motber  died,  no  li^t  accmed  to 
him  under  the  statute  because  she  was  a 
divorcee  and  not  a  widow.  lAere  can  be 
no  doubt  that  the  word  '%tdow"  rfgaifiwi^ 
woman  who  has  lost  her  husband  by  death 
and  Is  not  married  i^aln."  It  Is  so  defined 
In  Webster's  New  International  Dictlonaiy. 


•Tor  otbsr  eases  ass  same  to^  sad  seotlon  NOHBBR  ia  Dw.  Dig.  a  Am.  Dig.  K^-Ne.  Serlas  A  Bep'r  ladexM 
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BoDTter^  Law  Dfettonary  deflnes  a  wUUnr  at 
"an  unmarried  wcnum  wboM  htuband  is 
dead."  Black's  Law  Dictionary  and  also 
Anderson's  Law  Dictionary  define  the  word 
"widow"  as  "a  wimian  wbose  hnalMUid  Is 
dead  and  who  Is  not  mantod  again."  Tlw 
word  "widow"  Is  dtflned  a  standard  an- 
tborlty  In  tbe  law  as:  "A  wife  that  oatUves 
lier  bnsband;  we  whose  linsband  is  dead 
and  wlio  renudns  unmarried."  See  40  Oyc 
834.  AU  of  these  antbortttes  ctHieDr  to  tbe 
effect  that  tbe  word  ''widow"  implies  that  a 
subsisting  married  relation  should  be  severed 
by  tbe  v^xUa  death  of  the  husband  and  not 
by  a  dlToree  deerea  Thraefwe,  tbongb  It 
appears,  as  it  does,  that  Johanna  Byan  had 
not  remarried  after  (he  dlTorca  and  though 
she  cmtlnaed  to  be  a  single  woman  at  Cbe 
time  of  her  death,  she  was  not  a  widow. 

But  be  this  as  It  may,  it  Is  tbe  duty  of  the 
court,  in  constmlng  statates,  to  interpret 
parttenlar  wwrds  by  reference  to  the  con- 
text so  as  to  effectuate  the  Intention  of  the 
lawmakers  as  reflected  by  the  entire  enact- 
ment, If  snch  may  he  fairly  ascertained, 
rather  than  to  declare  the  precise  meaning 
of  the  word  standing  alone  In  this  view, 
we  bdlere  tbe  word  "widow,"  employed  in 
tbe  second  dauae  of  the  statote  liere  In- 
Tolved,  was  Intended  to  impart  a  broader 
meaning  than  that  above  defined.  But  it  is 
urged  the  statute  (secticm  8007)  commands 
that  In  the  construction  of  aU  statutes  words 
other  than  those  of  tedtulcal  Import  should 
be  taken  In  their  plain  or  ordinary  and  uaoal 
sense,  and  therefore  we  must  regard  the 
word  "widow"  as  intending  no  more  than 
that  whldi  the  dictionaries  define  it  to  mean. 
It  is  true  the  section  of  the  statute  referred 
to  so  reads,  but  Its  command  Is  conditioned 
as  follows  in  exprees  words:  "Unless  such 
construction  be  i^aialy  r^mgnant  to  tbe  in* 
tent  of  the  L^lslatnre,  or  of  tbe  context  of 
the  same  statute."  From  this  It  appears 
that  we  are  not  revilred  to  accord  the  word 
•«wldow"  its  usual  meaning  If  snch  meaning 
be  plainly  repugnant  to  the  Intent  of  the 
Liegislatnre  or  of  the  context  of  the  same 
statute,  and  we  believe  It  Is. 

There  are  several  statutes  toudilng  upon 
the  rights  here  luTolved  and  they  are  there- 
fore in  pari  materia.  Because  of  this  they 
should  all  be  considered  together  to  the  end 
of  asootalning  therefrom  the  obvious  intent 
of  the  lawmakers.  Those  statutes  are  as  fol- 
lows: "In  addltitm  to  dower,  the  widow  shall 
be  allowed  to  ke^  as  her  absolute  property 
a  family  Bible  and  other  books,  not  to  exceed 
two  hundred  dollars;  aU  the  wearing  apparti 
of  the  family,  her  wbnOM,  looms  and  other 
Implements  of  Industry;  all  yams,  cloth 
and  dotMng  made  up  In  the  family  for  their 
own  use;  all  grain,  meat,  v^etables,  gro- 
ceries and  other  provisions  on  band  and  pro- 
vided and  necessary  for  the  subsistence  of 
the  widow  and  her  family  for  twelve  months ; 
her  household,  kitchen  and  table  furniture, 
Including  beds,  bedsteads  and  bedding,  not 


to  exceed  the  value  of  five  hundred  dollars." 
Section  114,  B.  a  190a  "If  the  grain,  meat 
or  other  provistons,  allowed  the  widow  In 
the  preceding  section  shall  not  be  on  band 
at  the  time  of  taking  tbe  inventory,  the 
ooort  shall  main  a  reaswiahle  apxsv^riatlinL 
out  <^  0ie  assets  at  tbe  estate  to  sn^y  snch 
defldemcv."  Section  115,  B.  8.  IflOO.  "In 
addition  to  the  above,  tbe  widow  may  take 
such  perscmal  property  as  she  may  choose, 
not  to  exceed  the  appraised  value  of  four 
hundred  doUaia,  for  which  she  shall  give  a 
receipt"  Section  U6,  B.  S.  1900.  "In  case 
of  the  death  of  a  father  leaving  no  widow, 
but  minor  cblMroi  nndw  sixteen  years  of 
age,  sudi  mlnw  dilldrai  shall  be  entitled  ab- 
solutely to  tbe  property  and  allowances  that 
the  wUe  would  li^ve  been  entttied  to,  under 
the  provisions  of  articles  I  to  XIII,  indn^ve, 
of  this  chapter,  if  she  bad  survived  ber  hus- 
band ;  and  In  case  a  widow  shall  die,  leaving 
minor  dkUdren  under  idxteen  years  of  age^ 
they  shall  be  entitled  to  tbe  same  property 
and  allowances  absolutely  as  the  mother 
was  enUtied  to  take  at  the  death  of  her  hus- 
band." Section  119,  B.  S.  1909. 

Section  119,  that  last  above  copied.  Is  the 
particular  section  here  under  review.  Sec- 
tions U4,  116,  and  116-^that  Is,  those  first 
above  copledr— confer  the  right  to  certain 
absolute  aUowauces  on  the  widow  In  respect 
of  her  husband's  estate  upon  his  death. 
These  statutes  have  been  parod  of  our  law 
from  an  early  day.  In  1879  the  Legldature 
contributed  what  is  now  section  119,  last 
above  copied,  as  will  appear  by  reference  to 
section  110,  B.  S.  1879.  It  Is  obvious  that  the 
Leglalatore  by  this  section  intended  to  con- 
fer on  the  minor  children  under  16  years  of 
axe  of  a  deceased  "father  leaving  no  widow" 
tbe  identical  right  in  re^wct  of  the  widow's 
absolute  allowances  in  his  estate  whldi  ob- 
tain in  her  favor  if  she  survives  her  husband. 
As  to  this  tin  statute  is  dear.  It  is  dear, 
too,  that,  if  an  unmarried  father  should  die 
leaving  sndi  minor  children  and  a  prior  wife 
snrrlviiig  him  with  whom  the  marflage  rela- 
tion had  been  severed  by  divwc^  sudi  minor 
children  would  be  entitled  to  the  allowances 
otherwise  available  to  the  surviving  prior 
wife  had  she  continued  to  sustain  that  rda- 
tlon  uuta  the  death  of  her  husband.  This 
is  tme  bscause  the  Ihther  was  unmarried  at 
his  death  and  the  divorced  wife  Is  not  the 
widow  of  the  deceased  priOT  husband  and 
as  sndk  wtltlsd  to  oijoy  a  oontlnnatlon  of 
bis  eittnptlon  rItfUa  In  aUowanees  available 
to  his  widow  under  sections  114,  US,  and  lli& 
The  minor  diUdm  under  16  years  of  age 
who  otherwise  would  have  no  right  to  sudt 
allowances  are  therefore  entitled  to  them. 
M>  <me  can  doubt  that  the  Legislature  intend- 
ed this  result;  that  is,  tbat  sudi  minor 
children  of  an  unmarried  fhther  who  should 
die  and  with  whom  tbe  marriage  rdatiou  had 
Onentoton  been  severed  by  either  deatii  or 
divorce  are  entitled  to  the  allowances  otiier- 
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wise  available  to  the  widow.  This  being  tme. 
It  aeana  dear  ttiat  It  Intended  to  confer  tbe 
aaine  rights  tonchlng  tbe  exemptions  the 
mother  oijoyed  aa  ttie  head  of  a  family  on 
the  minor  children  vnAGe  18  yeara  of  age  of 
an  unmarried  mother  who  should  die  leaving 
no  widower,  tor  It  Is  manifest  lUce  xlgbts 
were  contemplated  with  req>ect  to  the  ex- 
emptions allowed  bf  law  to  the  parent  In 
either  event  Obviously  the  Legislature  did 
not  Intend  to  discriminate  req)ectlng  these 
rli^tfl  in  the  mother's  estate  because  of  her 
divorce. 

[41  This  view  Is  sustained  by  the  fact  that 
the  Identical  section  of  the  statute  now  un- 
der consideration  is  declared  to  be  an  exemp- 
tion statute  and  therefore  desUrned  to  pro- 
vide a  sure  support  for  the  minor  chil- 
dren under  16  years  of  age.  See  Lewis  v. 
Castello,  17  Mb.  App.  S93.  Ordinarily  the 
father  is  the  head  of  the  family,  bat  after 
divorce  the  prior  wife  who  remains  unmar- 
ried until  death  may  occupy  that  relation  too 
with  respect  to  the  diUdren.  It  appears 
tlfat  with  this  in  mind  the  Leglslatnre  cast 
the  exemption  rights  of  the  parents,  though 
measured  by  the  statute;  upon  the  minor 
children  under  16  years  of  age.  In  declaring 
the  policy  of  the  state  tbrou^  a  statute,  it 
is  as  much  the  duty  of  the  Legislature  to 
secure  a  sure  support  for  the  children  In  the 
mother's  estate  If  she  remains  single  and  un- : 
married  after  divorce  aa  In  that  of  tbe 
tether. 

[f]  It  Is  true  that  the  minor  child  here  Is 
entitled  as  of  right  to  a  support  from  his 
father,  William  F.  Ryan,  who  survives,  and 
that  such  support  may  be  enforced;  but  it 
is  likewise  true  that  the  minor  child  of  a 
deceased  father  is  entitled  to  the  support  of 
its  mother  though  she  be  divorced  from  her 
huslMnd  unless  such  child  is  possessed  in  its 
own  right  of  independent  means.  29  Gyc. 
1606,  1607,  1608 ;  Girls*  Industrial  Home  v. 
Frltchey,  10  Mo.  App.  S44.  And  if  the  father 
should  die  leaving  surviving  no  widow,  but 
a  prior  wife  divorced,  it  is  certain  that  his 
minor  children  under  16  years  of  age  by  her 
would  be  entitled  to  the  allowances  In  their 
father's  estate  notwithstanding  their  right 
to  a  support  from  the  mother  yet  living. 
Tbwe  is  therefore  no  valid  distinctions  with 
respect  to  the  right  of  the  minor  child  to  sup- 
port from  eithtf  parmt  anffldent  to  inlhmce 
the  Judgment  of  tba  court  here. 

[I]  On  flrat  reaiUnc,  the  thought  Is  sug- 
gested from  tbe  concluding  lines  of  tbe  stat- 
ute CMCtion  119)  tlut  the  Legislaturv  design- 
ed only  to 'transmit  to  tbe  minor  children 
under  16  years  of  age  tbe  r^t  whidi  a 
widow  possessed  in  respect  of  aUowanoes  In 
her  deceased  buband'a  estate,  and  thereCore, 
unless  abe  was  a  widow  at  the  time  of  her 
death  so  as  to  entitle  ber  to  awdi  allomuicea, 
no  rUpxt  oould  be  transmitted  to  tbe  Children 
by  the  fhet  of  ber  death;  but  such  Is  not 
true,  ft»r  it  has  been  expressly  determined 


that  mdi  mlBOtf  tiUIdra  arc  otltled  to  those 
rights  In  the  estate  of  their  widowed  mote 
without  regud  to  bar  in  Om  estate  of 

beat  deceased  huaband.  See  Lewis  v.  Outd- 
lo,  17  Mo.  App.  698;  Baer  t.  Pfalt,  44  Ua 
App.  8S.  nils  beSag  true,  such  minor  diO- 
dren  of  a  mother  who  dtes  without  leavlsg  a 
widower  tfhould  be  reguded  aa  entitled  to 
the  enmptlon  rlt^  abe  enjoyed  in  her  life- 
time u  defined  by  section  119  and  the  bbdk 
aa  those  mjoyed  by  the  father  wbo  dies  wlUi' 
out  leaving  a  widow,  for  In  either  evoit  aa 
Immediate  support  should  be  available  in  aid 
of  the  olbpring  throngh  utlUzii^  the  exemp- 
ti<m  right  which  obtained  during  life  in  tbe 
parent  but  after  their  death  to  be  detKmined 
by  the  statutes  here  quoted. 

But  it  is  said  on  two  prior  occasions  tbls 
court  has  accorded  to  the  word  "widow"  in 
the  second  clause  of  this  statute  its  nsaal 
meaning  and  we  should  adhere  to  those  deci- 
sions. Such  is  ^tlrely  true,  but  the  question 
here  made  was  not  In  Judgment  in  either  ot 
those  cases.  In  the  first  of  those  cases 
(Lewis  V.  OasteUo,  17  Mo.  App.  593),  it  ap- 
peared the  father  died  first  and  a  few 
months  thereafter  the  mother  died.  The 
court  held,  of  course,  that  the  minor  children 
were  entitled  to  an  allowance  out  of  their 
mother's  estate  because  tbey  were  under 
16  years  of  age  and  her  husband  was  dead. 
In  the  second  (Baer  v.  Pfaff,  44  Mo.  App. 
S5),  the  mother  died  while  the  marital  re- 
lation existed  and  the  father  of  tbe  children 
survived  aa  her  widower.  On  these  ttcbt 
tbe  court  held  the  minor  children  were  not 
entitled  to  the  allowances  in  the  mother's 
estate  because  her  husband  survived.  The 
question  presented  in  each  of  these  cases  was 
BO  free  from  doubt  as  to  require  no  consid- 
eration save  a  mere  reading  of  the  statute. 
The  right  affirmed  in  the  one  and  denied  In 
the  other  was  In  the  one  case  so  obvloudy 
within  and  In  the  other  without  the  statats 
that  no  careful  consideration  of  the  inten- 
tion of  the  Legislature  in  employing  the 
word  "widow"  was  required.  Therefore  tbe 
validity  of  those  decisions  is  In  no  wise  im- 
paired by  declaring  here  tliat  the  L^ilalature 
intended  In  using  the  word  "widow"  In  the 
second  clause  of  the  statute  to  coafer  tbe 
right  to  the  absolute  allowances  iu>on  tbe 
children  under  16  years  of  age  ot  a  mother 
who  died  without  leaving  a  widowor  u  In 
tbe  instant  eaaei 

lU  It  is  not  true,  as  anggasted,  that  time 
statutes  are  to  be  craistrued  strictly  as  In 
derogation  of  tbe  common  law  and  every  wwd 
employed  therein  give  an  riteet  ao  as  to 
restrain  the  ri^Aits  confened.  On  Oie  cmi- 
trary,  ttaoogh  tb^  are  not  In  taOxe  conso- 
nance with  the  oOQunon  law,  th^  axe  bVily 
remedial  In  diaradw  and  are  to  be  con* 
strued  M  aa  to  earry  out  tbe  obvious  intn* 
tlon  ot  tbe  L^iUIatnre  and  eiEectnate  tbe 
benign  fidrlt  and  broad  porpoea  contelllpla^ 
ed,  as  was  dedared  bj  tbe  Storeme  Oonit 
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Vhcn,  In  oonstruing  the  senae  ot  the  sabae- 
qumt  aeetton— that  1b  lectlon  120— oonfer^ 
ring  the  same  rights  on  a  widower  In  his  de- 
ceased wife's  estate,  the  words  addition 
to  cnrtesy"  therein  were  eliminated  entirely 
to  the  end  of  conferring  the  right  to  sndi 
allowances  on  a  widower  when  no  child  had 
been  born  of  the  marriage.  See  In  re  Ver- 
gnson's  Estate,  206  Mo.  203,  104  S.  W.  10& 
Indeed,  In  constming  statutes  toachlng  upon 
the  rights  of  parties  in  cases  of  this  charac- 
ter, It  is  the  doty  of  the  court,  as  the  case 
may  reqalre,  to  enlarge  or  restrain  the  mean- 
ing of  words  employed  to  the  end  of  efCecta- 
ating  the  manifest  intention  of  the  Legisla- 
ture with  respect  to  the  subject-matter.  See 
Keeney  v.  McVoy,  206  Mo.  42,  103  S.  W.  946. 
In  the  case  last  dted  the  court  substttnted 
the  word  "descendants"  for  "children"  so  as 
to  indnde  grandchlldrm  which  aK»eared 
better  to  subserve  and  to  effectuate  the  in- 
tention of  the  Legislature  in  that  behalf. 
Se^  also,  Perry  t.  Strawforldge,  200  Mo.  621, 
646,  lOe  8.  W.  641,  16  U  R.  A.  (N.  S.)  244, 
123  Am.  St  Bep.  &10, 14  Ann.  Cas.  82,  where 
the  court  Interpreted  the  word  "widower" 
in  the  statute  providing  that  when  the  wife 
shall  die  without  any  child  or  other  descend- 
ants her  widower  shall  be  entitled  to  one-half 
of  her  property  so  as  to  restrain  its  ordinary 
meaning  to  a  case  where  the  husband  became 
a  widower  through  the  ordinary  vicissitudes 
of  llfiB  and  prevent  his  acquiring  a  right 
under  the  statute  by  his  own  criminal  act  of 
murdering  her.  In  this  view,  the  word 
"widow"  should  be  enlarged  so  as  to  render 
the  second  clause  of  the  statute  under  consid- 
eration as  the  counterpart  of  the  first,  for 
obviously  the  legislature  Intended  this  re- 
salt;  that  Is  to  say.  It  Intended  that.  In  evmt 
a  mother  should  die  leaving  no  widower  but 
minor  children  under  16  years  of  age,  they 
should  enjoy  the  same  rights  to  exemptions  as 
like  minor  children  of  a  father,  who  dies  leav- 
lug  no  widow,  to  ezempUous  whldi  he  enjoyed 
during  life.  The  first  lines  of  the  statute 
are  as  follows :  "In  case  of  death  of  a  father 
leaving  no  widow  but  minor  children  under 
sixteen  years  of  age,"  etc  The  fii^  line  of 
the  second  danse  Is  as  follows:  "And  In  case 
a  widow  shall  die,  leaving  minor  children 
under  sixteen  years  of  age,"  etc.  The  entire 
aectlon  purports  to  confer  rights  on  the 
minor  children  under  18  years  of  age  and,  of 
coarse^  Implies  that  the  widow  mentioned  in 
the  secimd  clause  shall  be  their  mother,  wUch 
Is  the  counterpart  of  the  word  father  in  the 
first  line  of  the  first  clause.  Obviously  this 
danse  shonld  read :  In  case  a  mother  leaving 
no  widower  shall  die  but  leaving  minor  chll- 
drai  under  16  years  of  age,  etc. 

By  section  120  which  came  into  our  law 
first  In  1896  (see  Laws  of  Missouri  1896,  p. 
8(0«  the  widower  is  given  the  same  rights 
In  his  deceased  wife's  estate  that  the  widow 
«D}oif»  under  sections  114, 116,  and  116  in  hex 
deceased  husband's  estata^    Wa  have  not 


considered  this  section  in  connection  with 
section  .119  for  ttie  reason  the  latter  came 
into  our  law  In  1879,  and  we  have  therefoze 
sou^t  to  deduce  the  Intention  of  the  Legis- 
lature there  revealed  without  reference  to 
subsequent  legislation  on  the  subject-matter 
of  these  allowances.  But  by  reference  to 
section  120,  It  appears  that  Uie  Legislature 
intends  nnda  the  present  state  of  the  law 
that  the  widower  shall  have  like  allowances 
in  his  deceased  wife's  estate  as  she  is  en- 
titled to  in  his  estate.  When  section  119  is 
considered  in  connection  with  the  rights  of  the 
widow  In  the  husband's  estate  and  the  wid- 
ower in  the  wife's  estate,  It  would  seem  that 
the  Intention  Is  that  the  minor  children 
under  16  years  of  age  shall  be  entitled  to  the 
allowances  whenever  the  surviving  parent 
may  not  dalm  them.  It  Is  obvious  that  Wil- 
liam r.  Ryan,  the  father  of  the  little  child 
here,  Is  not  entitled  to  an  allowance  in  Jo- 
hanna Ryan's  estate  for  the  reason  the  rela- 
tion of  husband  and  wife  did  not  exist  be- 
tween the  parties  when  she  died,  therefore 
section  120  Is  vrithout  influence  here  and  the 
little  child  Is  substituted  to  the  right  which 
otherwise  obtained  in  the  father. 

Furthermore,  the  enlargement  of  the  mean- 
ing of  the  word  "widow"  employed  in  the 
second  danse  of  section  119  seems  to  be  in 
keeping  with  the  trend  of  the  policy  of  the 
state  as  manifested  through  Ita  legislative 
enactment  touching  these  allowances,  for  the 
right  thereto  has  been  extended  from  time  to 
time  since  the  early  history  of  our  law. 
First,  the  widow  alone  was  given  sudi  allow- 
ances In  her  deceased  husband's  estate  by 
statutes  substantially  the  same  as  sections 
114,  116,  and  116.  Then  in  1870  the  right 
was  extended  to  the  children  under  16  years 
of  age  in  accordance  with  the  statute  then 
enacted.  Section  119.  Thereafter  in  18Kt  the 
L^lislature  extended  the  right  agahi  and 
conferred  it  upon  the  widower  upon  the 
death  of  his  wife  as  to  like  allowances  In  tier 
estate^  See  section  120.  But  this  section  as 
originally  enacted  conferred  the  right  "If  the 
wife  shall  die  Uttegtute:'  Thereafter  In  1906 
this  court  determined  that  the  right  of  the 
widower  was  limited  by  the  onployment  of 
the  wo^  "intestate"  so  that  no  right  was 
ocmferred  upon  him  wluoi  slie  died  "testate." 
Black  T.  Brlttaln,  116  Mo.  App.  886,  92  B.  W. 
.600,  TliereaftK,  In  fnrtheranca  of  the  tr^ 
to  enlarge  the  right  to  take  sndi  allowances, 
the  Legislature  amended  tUs  statute  so  as 
to  read,  "if  a  wife  shall  die  testate  or  intes- 
tate," her  widower  shall  be  accorded  audi 
allowances,  and  so  the  statute  reads  at  the 
present  time.  See  Laws  of  Missouri  1909,  p. 
94;  section  m  B.  S.  1900.  It  therefore  ap- 
pears that  the  right  at  the  widower  was  en- 
larged by  this  enactment  so  as  to  cast  the 
right  of  such  allowances  <m  him  whether  Us 
wife  died  testate  or  intestate.  From  this  his- 
tovy  of  the  statutes,  it  is  dear  that  the  L^ls- 
lature  has  manlested  an  intention  throughout 
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of  extending  tlte  right  wltb  respect  to  these 
allowsDces  and  enlargiDg  the  class  of  persons 
to  take  them.  Howevw,  Oie  sabsequoit  legls- 
latkm  retwred  to  and  Us  history  la  by  no 
means  controlling  bete  and  Is  mentioned  only 
as  a  drcnmatance  IndicatlTe  of  tiie  pnbllc 
policy  of  the  state  with  leapect  to  the  aDbJe<«- 
matter. 

Hie  Judgment  shonld  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
conrt  to  proceed  in  accordance  with  the  vlawa 
aboTe  expressed.  It  is  ordered. 

BBZNOU>S,  P.  3^  and  ALUiN,  ooncar. 


BBDHAinr  T.  UNITED  BX8.  GO.  OF  ST. 
LOUIS. 

(St  Louis  Gonrt  of  Appeals.  MissooiL 
May  6,  IttU.   Behsaring  Denied 
May  20,  WiaT 

1.  Davaou  (I  210*)— iNSTBUonorra. 

In  an  acnon  for  tnjories,  It  is  nnneces* 
sary  that  the  instmetions  limit  each  specific 
item  of  damage  allied  to  have  been  suatained 
to  the  amoont  pleaded  for  that  Item  in  the  pe- 
tition. 

[Ed.  Not&— For  other  cases,  see  Damages, 
Gent  Dig.  i|  687,  588;  DecTDig.  S  210.*] 

2.  WlTIfXaaiB  a  280*)— BXAUINATION. 

In  an  action  for  Injnries  to  plaintiff,  a 
qaeetion  asked  her  on  cross-examinatiou  as  to 
the  information  on  which  she  relied  when  she 
advised  her  coonsel  of  the  extent  of  the  injn- 
ries she  claimed  she  had  sustained,  or  what 
statements  she  made  to  her  counsel  as  to  that 
matter,  was  improper  in  the  form  asked. 

[Sd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  U  OSS,  080-998 ;  Dec  Dig.  |  280^^ 

8.  DaUAQBS   (i  158*)— PKBSOHAX.  IicJUBixe- 
ETIDKKCB— MATEBIAUTr. 

Where,  In  an  action  tor  Injuries  to  plain- 
tiff, hep  condition  and  the  extent  of  her  Inju- 
ries was  fally  proved  by  evidence  of  her  physi- 
cian^ whether  she  knew  of  the  extent  of  her 
injunes  when  she  brought  her  action,  or  was 
acting  on  her  own  knowledge,  or  on  informa- 
tion given  by  her  physicians  when  she  consult- 
ed  counsel,  was  immaterial. 

[Ed.  Note.— For  other  casra,  see  Damages, 
Gent.  Dig.  H  441-444;  DecTDlg.  |  158.*] 

▲Dpeal  from  St  Loida  Clicnlt  (3otut;  W. 
B.  Homer,  Judge. 

Action  by  AT»m  hv^itittiw  against  On  Unit- 
ed BaUwaya  Gompany  of  St  Lonls.  Jndg- 
moit  tor  ^alntlff,  and  defendant  anneals. 
Affirmed. 

Bi^Ie  &  Priest  and  Panl  U.  Farl^,  all  of 
St  Lonls,  for  appellant  0.  J.  Anderson,  of 
St  LotilB,  for  reapoDdeat 

BXZNOLDS,  P.  J.  The  petltiott  In  tlils 
case  counts  upon  Injuries  alleged  to  have 
been  sustained  by  plaintiff  In  consequence  of 
a  collision  between  two  cars  operated  by  de- 
fendant, one  on  Its  Cherokee  line,  the  other 
on  Its  Olive  street  line,  In  the  city  of  St 
Lonis.  The  Injuries  alleged  to  have  been 
suBtalnfid  are  bmlaea,  c<mta8lons  and  abra- 
stona  upon  the  noae^  anna  and  Iowa  Umba, 


the  left  ahoolder  badly  q^ralnad,  back  qffaln- 
ed  and  wrsnChed,  the  left  ear  torn  and  lac- 
erated, orarles  and  kld&«gn  torn,  braised 
and  laenated  and  entire  nervous  system 
greatly  dioeked.  It  betns  alleged  that  bet  in- 
Jnriea  ua  incnrable  and  permanent  It  is 
charged  that  by  reason  of  her  injuries  plain- 
ttfl  has  been  prevented  from  f crowing  her 
naoal  oocupatlon  as  a  sales  lady  of  ndmnecy 
and  ladles'  wearing  apparel ;  that  she  has 
lost  liw  earnings  from  that  employment,  to- 
wit,  tiS  a  weak  from  and  attar  die  tth  of 
June,  1901,  and  will  contlmM  to  loaa  Uiooe 
earnings  In  the  future;  that  she  has  paid 
large  sums  of  money  for  "ytfl<ff*"f  and  medi- 
cal treatmoit,  In  the  amomt'ot  HOO,  has 
obligated  herself  to  pay  and  wUl  ba  ooiapdl^ 
ed  to  pay  lai^  soma  oCnxmsj  for  meJiclnea 
and  medical  treatmoit  In  the  tatan^  Uie 
amount  unknown  to  plalntlfC.  Damages  were 
prayed  In  the  som  of  97,500. 

TbB  answer  was  a  general  denial.  The 
trial  zeantted  In  a  verdict  and  Jodgmukt  tm 
plaintiff  In  the  sum  of  98,760,  from  whidi, 
after  filing  a  motion  fOr  new  trial,  defdidant 
has  duly  perfected  ita  aroeal  to  thia  court 

[1]  The  only  errors  assigned  before  as  are 
two.  The  first  la  to  Oie  giving  of  an  inatmo- 
Uon  as  to  the  measure  at  damages  It  bdng 
complained  that  this  loatmetlan  faUa  to 
limit  the  amount  of  plalntUTa  recovery  for 
medical  attendance  and  medicines  to  the  sum 
pl«ided  in  her  petition,  to-wlt,  $100:  In  sup- 
port of  thla  aaslgnment  we  are  referred  to 
Smoot  V.  Kanaaa  OUy,  194  Mo.  613.  02  &  W. 
863 ;  Heinz  t.  United  BaUwaya  Co^  143  Ma 
App.  88,  122  8.  W.  846;  Shlnn  t.  United 
RaUways  Co.,  146  Mo.  App.  718,  12S  S.  W. 
782 ;  Tinkle  v.  St  Louis  *  a  F.  B.  Gol.  212 
Ma  446,  UO  S.  W.  1066;  Badtke  t.  St  Louis 
Basket  &  Box  Co.,  220  Mo.  1, 120  a  W.  50St 
and  Walters  t.  United  Railway  Ca,  166  Mo. 
Ai^  628, 147  S.  W.  109&  It  U  true  that  the 
Instruction  complained  of  did  not  limit  the 
amount  of  recovery  for  medical  attKidance 
and  medldne  to  the  sum  pleaded,  to-wit, 
$100,  and  that  these  cases  aeon  to  hold  that 
this  was  error.  But  In  the  rec^t  case  of 
Shlnn  V.  United  Bailwaya  Co.,  not  yet  ofB- 
clally  reported  but  see  154  S.  W.  103,  where 
the  same  point  was  made  on  the  Instructions 
and  In  which  the  majority  of  our  court  held 
In  the  same  case  (146  Mo.  App.  718,  125  S. 
W.  782)  that  the  Instruction  should  have 
limited  the  recovery  for  medical  attendance 
to  the  amount  claimed,  our  Supreme  Court 
has  disapproved  of  that,  holding  that  It  was 
unnecessary,  in  the  instructions,  to  place  a 
Umlt  upon  each  specific  Item  of  damage  a^ 
leged  to  have  been  sustained.  On  the  au- 
thority of  that  decision  this  aaslgnment 
error  must  be  overruled. 

[1, 1]  The  second  and  remaining  assljii- 
ment  of  error  Is  to  the  exclusion  of  compe- 
tent, material  and  relevant  testimony,  as  It 
la  said,  offered  by  defendant   In  the  cross* 
'  examination  of  plaintlfl,  counatf  for  deffeoO- 
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ant  ondertiNA  to  hare  her  tesll^  as  to 
the  Infoimatlou  upon  which  ahe  reUed  when 
she  advised  her  counsel  of  the  Injuries  which 
she  allied  ahe  had  bu stained,  or,  as  the 
•aneetlon  was  Interpreted  by  the  conrt,  oonn- 
Ml  for  defendant  nndCTtook  to  aak  plaintiff 
what  statement  she  had  made  to  her  counsel 
WLB  to  that  matter.  This  was  objected  to  as 
privileged  commnnicatlon  between  attorney 
and  client  and  as  InunaCerlaL  After  some 
dlscnsslon  between  court  and  counsel  the 
conrt  ruled  that  the  qnestlon  was  lmproi>er 
in  the  form  asked.  To  this  counsel  excited. 
Plalntiir  was  then  asked  by  connsd  for  de- 
fendant If,  at  the  time  she  went  to  see  her 
attorney  and  gave  him  the  facts  on  whidi 
he  drew  np  the  petition  which  he  filed,  ahe 
knew  she  was  suffering  from  the  injuries 
which  she  had  testified  to  in  the  snlt  This 
was  objected  to  as  Immaterial  and  objection 
orermled.  Witness  answered  that  she  did. 
She  was  then  asked  if  she  knew  what  her 
Injuries  were  at  that  time.  She  answovd 
that  "of  course^'  she  did.  She  further  stated 
that  when  she  called  on  her  attorney  to  give 
him  the  facts  in  the  case  that  he  might  draw 
up  her  petition,  she  had  told  him  what  was 
the  matter  with  her.  She  further  said  that 
at  that  time  she  had  not  seen  one  of  the 
physicians  who  afterwards  attended  her. 
She  had  seen  another  physician  who,  it  ap- 
pears, testified  that  he  was  unable  to  find 
anything  more  serious  than  bruises.  Hence 
it  Is  argued  tiy  counsel  for  appellant  that  it 
became  a  very  Interesting  and  pertinent  ques- 
tion as  to  In  what  manner  plaintiff  learned 
that  her  ovaries  and  kidneys  were  torn, 
bruised  and  lacerated,  and  was  able  to  ad- 
Tise  her  counsel  thereof  before  she  had  been 
told  by  one  of  ba  physicians  who  had  testl* 
fled  to  her  injuries.  It  is  daimed  that  this 
went  to  the  credibility  of  the  witness.  We 
do  not  think  this  objection  tenable.  The 
only  objection  sustained  was  as  to  the  form 
of  the  question.  That  ruling  was  correct 
Following  that,  counsel  for  defendant  was 
allowed  practically  to  go  Into  the  matter 
with  the  plaintiff,  so  that  we  are  unable  to 
see  the  force  of  the  argument  now  made. 
So  far  as  concerns  the  credibility  of  the 
Sdalntiff  as  a  witness,  that  was  for  the  jury. 
This  witness  and  the  physicians  testified  as 
to  the  injuries.  Whether  plaintifl  knew  of 
their,  extent  when  she  brought  her  action,  or 
was  acting  on  her  own  knowledge  or  on  In- 
formation given  hy  her  physicians  when  she 
consulted  counsel  was  entirely  ImmateriaL 

There  was  testimony  tending  to  sustain 
the  allegations  of  the  petition,  the  case  was 
one  for  the  jury  under  proper  Instructions, 
no  complaint  of  any  Instnictlon  save  the  one 
referred  to  as  to  damages  is  niade^  and  we 
find  no  reversible  error. 

The  Judgment  of  the  drcoit  court  Is  af- 
flrmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


OILSONim  CONST.  00.  v.  OBBFFBT. 
(St  Louis  Court  of  AppMls.  MiasonrL 
Hay  6.  191B.) 

MuinoxFAZ.  OoBPouTiom  a  62T*)  —  Special 
Asanmcnn  Lam  —  DnoBciiacifT  —  Ih- 
mnmoir  at  Sun— STATuns— Brbo&o- 

TITK  OfKBATIOH. 

B«v.  St  1909, 1  9848,  provides  that  when- 
ever any  suit  shalf  be  commenced  to  enforce 
the  lien  of  a  special  tax  bill  in  certain  dtles, 
tlM  plaintiff,  within  ten  days  after  commencing 
it  shall  file  with  the  comptrollar  a  written  no- 
tice itatlng  when  and  in  what  conrt  the  suit 
has  been  Drought  and  section  9849  provides 
tiiat  such  liens  shall  cease  in  two  yeaxs  after 
the  tax  bill  shall  have  beewae  due  and  paya- 
ble unteaa  salt  shall  have  been  brought  uiere- 
on,  and  notice  girm  and  filed  within  that  Umr, 
otherwise  the  tax  bill  ahall  be  preaumed  to 
hare  been  paid,  and  the  comptrollw  shall  make 
the  appropriate  entry  in  the  record.  HeM 
that  though  such  atatutes  affect  the  remedy 
merely,  the  two-year  period  prescribed  after 
which  the  lien  is  to  terminate  Is  not  a  mere 
statute  of  inMMe  but  a  limit  to  the  existence  of 
the  hen,  the  requirement  vt  aatiem  creating  an 
additional  burden  on  the  plaintiff,  and  a  fail- 
are  to  comply  therewith  a  new  defeose  avail- 
able to  the  defendant  and  hence  the  statute 
woold  not  be  given  a  retroactive  effect  to  ap- 
ply to  tax  bills  issued  and  notice  served  and 
demand  made  prior  to  its  adoption. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporationa.  Cent  Dig.  H  ^42,  124S;  Dec 
Dig.  S  B27.«] 

Appeal  from  St  Louis  Oltcott  Court; 
James  El  Wlthrow,  Judge. 

Action  by  the  Qllsonlte  Constrnctton  Com- 
pany against  Bosalle  Oreffet  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Kinealy  ft  Kinealy,  of  St  Louis,  for  appel- 
lant Edward  Ol  Eehr,  of  St  hmiM,  for  le- 
Wondent 

NOBTONI,  J.  TbiB  is  a  suit  on  fire  sep- 
arate q>eclal  tax  tdlls  declared  upon  In  as 
many  scDftiate  coonts  of  the  petition.  Plain- 
tiff recovered,  and  defendant  prosecutes  the 

ai^Kal. 

The  special  tax  hills  were  Issued  to  plain- 
tiff against  five  separate  lots  owned  by  de- 
fendant on  account  of  the  construction  of 
a  sidewalk  In  front  of  such  lots  In  the  city 
of  St  Louis.  The  tax  hills  were  Issued  De- 
cember 17,  1907,  under  the  provisions  of  the 
charter  of  the  city  of  St  Louis  which  pre- 
scribed the  Uen  of  the  tax  bills  should  ex- 
pire, if  not  sued  upon,  within  two  years  from 
their  date.  Notice  of  the  Issuance  of  the 
tax  bills  and  demand  was  duly  made  on  the 
defendant  owner  of  the  property.  After  the 
tax  bills  were  issued  and  after  the  notice 
thereof  was  served  and  demand  made  on  the 
defendant,  the  Lesialatnre  contributed  the 
following  two  sections  to  our  statutory  law: 

"Whenever  any  snlt  shall  be  commenced  in 
any  of  this  state  now  having,  or  whi<^ 
may  hereafter  have  a  population  of  three 
hundred  thousand  or  more  Inhabitants,  on 
any  spedal  tax  bill  to  enforce  the  payment 
or  the  Uen  thereof,  the  party  or  parties 


^For  otter  saaea  tea  auna  toplo  and  uction  HUHBBR  In  Dao.  Dig.  a  Am.  Dig.  Key-No.  Series  a  Rq>'r  Indeiaa 


Digitized  by 


GoogL 


768  1B6  SOirraWESTBRN  BBPOBTSa  (Ha 


plaintill  shall,  within  ten  days  after  the 
commencement  of  ench  suit,  file  with  the 
comptroller  or  other  officer  of  such  clt7,  In 
whose  office  the  record  of  such  special  tax 
bills  iB  required  to  be  kept,  a  written  notl<% 
setting  forth  when  and  in  which  court  such 
salt  was  brought;  and  the  comptroller  or 
such  other  officer  shall  Immediately  note 
such  facts  on  the  record  of  such  tax  bllL" 
Section  9848,  R.  S.  1900. 

"The  lien  of  every  such  tax  bill  shall 
cease,  end  and  detM*mine  In  two  years  after 
said  tax  bill,  or  the  last  Installment  thereof, 
if  the  same  be  payable  In  installments,  shall 
have  become  due  and  payable,  unless  salt 
shall  have  been  brought  on  sudi  tax  bill, 
and  notice  of  such  salt,  as  hereinbefore  re- 
quired, shall  have  been  given  and  filed  with- 
in that  time.  If  within  said  time  no  such 
suit  was  brought,  or  if  within  said  time  no 
such  notice  of  suit  shall  have  been  filed,  the 
tax  bill  shall  be  presumed  to  have  been  paid, 
and  the  comptroller,  or  other  proper  officer, 
shall  make  an  appropriate  entry  on  the  rec- 
ord of  the  tax  bill  in  hla  office  that  the  lien 
thereof  has  expired  by  lapse  of  time."  Sec- 
Uon  9840,  R.  S.  1900. 

This  suit  was  instituted  on  the  several 
tax  bills  December  16,  1900,  or  one  day  be- 
fore the  expiration  of  the  limitation  period 
prescribed  In  the  dty  charter  with  respect 
to  the  lien.  Though  plalntlfT  instituted  the 
suit  within  the  time  limit  prescribed  to  pre- 
serve the  lien,  it  omitted  to  file  the  notice 
thereof  with  the  comptroller  of  the  city  of 
St  Louis  in  .accordance  with  the  statutes 
above  copied.  By  the  answer  defendant 
pleads  this  fact  and  defends  on  the  gronnd 
alone  that  the  notice  of  the  filing  of  the  soit 
required  by  sections  9S48  and  9849,  R.  S. 
1900,  was  not  filed  with  the  comptroller  with- 
in the  time  prescribed  therein.  The  court 
gave  Judgment  for  plaintiff  on  the  tax  bills 
and  a  special  Judgment  against  the  proper- 
ties enforcing  their  liens  as  though  the  stat- 
utes above  copied  are  aoaTaHing  In  defoise 
of  the  Instant  suit 

It  is  argued  here  these  statutes  go  to  the 
remedy  only,  and  that  It  Is  therefore  compe- 
tent for  the  Legislature  to  enact  them  and 
Impose  an  additional  burden  upon  the  plaln- 
tiir,  even  though  the  enactment  was  subse- 
quent to  the  date  the  tax  bills  were  Issued 
and  the  notice  thereof  and  demand  on  de- 
fendant owner.  But  we  are  not  so  persuad- 
ed. It  Is  to  be  noted  that  section  9848  Is 
merely  directory  In  so  far  as  it  requires  a 
plaintiff  in  a  suit  on  the  bill  to,  within  ten 
days  after  the  commencement  of  the  snlt, 
file  with  the  comptroller  a  written  notice 
setting  forth  the  fact  of  the  suit  and  the 
court  in  which  It  is  Instituted,  which  facts 
the  comptroller  must  immediately  note  in 
the  proper  record.  The  succeeding  section 
(0840)  prescribes  the  same  period  of  time  in 
which  the  lien  of  the  tax  bills  here  involved 
would  expire,  for  th^  were  not  payable  In 
ln8tallmrat&  Such  period  wonld  expire  two 


years  after  the  issuance  of  the  tax  tdlls  to 
plaintiff.  Bnt  by  the  provisions  of  this  sec- 
tion the  lien  of  the  tax  bills  would  "cease, 
end  and  determine"  at  the  expiration  of 
the  two-year  period  "unless  suit  shall  have 
been  brought  on  Ba<^  tax  bill,  and  notice  of 
such  suit,  as  hereinbefore  required,  siuOl 
have  been  given  and  filed  wittiin  that  time." 
It  appears  from  this  requirement  of  the  stat- 
ute that  an  additional  burden  is  cast  upon 
plaintiff,  the  holder  of  the  tax  biU.  whldi 
was  outstanding  at  the  time  the  statute  was 
enacted,  requiring  him  to  ffie  the  notice  with 
the  comptroller  In  addition  to  instltntlng  the 
suit  on  the  tax  bill  during  the  two-year  pe- 
riod. By  the  subsequent  provision  of  the 
same  section,  the  statute  declares  that,  if 
the  suit  Is  not  brought  and  the  notice  ffied 
within  the  prestrlbed  time,  the  tax  bill  diall 
be  presumed  to  have  been  paid  and  tlie  Iteo 
thereof  to  have  expired  by  lapse  of  time. 
Though  it  be  that  these  statotee  affect  the 
remedy  merely,  the  two-year  period  prescrU)- 
ed  In  the  charter  after  which  the  lien  is  to 
terminate  is  regarded  not  as  a  mere  statute 
of  repose  to  tMir  actions  but  rather  as  a 
limit  to  the  existence  of  the  hea,  and  there- 
fore, unless  suit  Is  instituted  and,  according 
to  the  new  statute  above  quoted  (aectioD 
9849),  notice  of  the  suit  filed  with  the  comp- 
troller witliln  that  time,  such  Men  expires 
and  may  not  be  revived  and  enforced  against 
the  Interests  of  the  owner  of  the  land.  Smith 
V.  Barrett,  41  Ho.  App.  460;  Granite  Bi- 
tuminous Pav.  Co.  V.  Parkview  B.  Co.,  161 
S.  W.  479,  484.  Obviously  the  requirement 
of  the  statute  to  file  the  notice  of  suit  with 
the  comptroller  within  that  time  imposed  an 
additional  burden  upon  plaintiff  and  pur- 
ports to  create  a  new  defense  available  to 
defendant  It  is  the  established  rule  for  the 
interpretation  of  legislative  acts  that  th^ 
shall  be  construed  as  prospective  in  Intention 
and  application  and  not  retrospective  unless 
their  language  clearly  calls  for  retroactlTe 
operation.  See  State  ex  rel.  v.  Dlrck,  211 
Mo.  668,  677,  111  8.  W.  1;  Petrtng  v.  Ou^ 
rent  River  Land  &  Cattle  Co.,  Ill  Mo.  Ajfp^ 
373,  S76,  86  S.  W.  033. 

We  find  nothing  in  the  words  or  the  mani- 
fest Intention  of  the  two  sections  of  the  stat- 
ute copied  which  clearly  signify  that  It  ms 
contemplated  they  should  have  a  retroactive 
effect  upon  tax  bills  then  issued  and  out- 
standing or  be  utilized  to  defeat  the  liens 
of  such  bills  which  would  expire  at  the  ta- 
minatlon  of  two  years  from  their  i8su& 
Moreover,  even  remedial  laws  are  not  al- 
lowed a  retrospective  operation  when  they 
create  an  additional  disability  or  new  de- 
fense or  otherwise  Impair  vested  rights. 
Petring  v.  Current  River  Uind  &  Ottle  Ok, 
111  Mo.  App.  373,  377,  85  S.  W.  033.  It  may 
be  that  plaintiff  la  without  a  vested  right  in 
the  limitation  period  prescribed  by  the  duuv 
ter ;  but,  t>e  that  as  It  may,  It  is  clear  that 
the  statutes  above  set  out,  when  cwaldered 
together,  U  applicable  at  all*  Impose  as  adfi- 
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tional  burden  npon  falm  and  create  an  addi- 
tional defense  against  Us  Uen.  This  nuy 
not  be  allowed  eren  as  within  the  imrriew 
of  remedial  legislation.  Tlie  statutes  should 
be  regarded  as  ineffecUre  In  so  far  as  the 
tax  hills  in  salt  are  concerned. 

The  judgment  should  therefore  be  affirmed. 
It  is  80  ordered. 

BBrrNOLDS,  P.  J.,  and  AIXJBN.  3^  oon- 
cnr. 


WESTMINISTER  LAUNDRY  CO.  T.  HBSSB 
ENVELOPE  CO. 

(St.  Louis  Court  of  Appeals.  Iflssouri,  Mar  A> 

MIS.) 

1.  Tbadi-Mabes  and  Tbadb-Naiibb  a  BS*)— 

"iKTBIHOKinCRT." 

The  infringement  of  a  trade-mark  conalata 
of  the  unauthorised  use  or  colorable  imitatiou 
of  it  npon  substituted  goods  of  the  same  dasa 
as  tboae  for  whibh  Uie  mark  has  been  appro- 
priated. 

(Ed.  Notcr-For  other  caaet,  see  Trade-lfarka 
and  Trade-Names,  Cent  Dig.  S  61;  Dee.  Dig. 
i  63.* 

For  other  definitlong,  see  Words  and  Phrases, 

vol.  4.  pp.  3500-36&4.1 

2.  Tbade-Mabejs  and  Tbadb-Namcb  ({  28*)— 
Infbinoehbht— "Tbade-  Mask." 

To  conatitute  a  trade-mark  susceptible  of 
InfringemeDt,  there  must  be  actual  uae  as  a 
meeiiB  of  identifying  the  ownership,  origin,  or 
manofactare  of  the  goods  of  a  proprietor,  and 
the  trade-mark  must  be  annexed  to  and  accom- 
pany the  goods  iQto  the  msrket  so  ss  to  iden- 
tify them. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  i  SI:  Dee.  Dig. 
I  28.* 

For  other  definltioos,  see  Words  and  Phrases, 

ToL  8,  pp.  7042-7048.] 

8.  Tbadb-Mabks  and  TaADi-NAUi  (|  68*)— 

••Unfaib  CoMprriTiOH." 

Unfair  competition  consists  In  attempting 
to  pass  ui>ou  the  public  the  goods  or  busiaess 
of  one  person  as  that  of  another. 

[Ed.  Note.— For  other  cases,  see  Trad&-Marks 
and  Trade-Names,  Cent  Dig.  |  79;  Dec  Dig. 
I  68.* 

For  other  d^nltions,  see  Words  and  Phrases, 

ToL  8,  p.  7174.1 

4.  Tbade-Mabks  and  Tbadi-Nahes  (i  71*)— 

"Unfaib  Comprtition." 

To  constitnte  unfair  competition  by  tbe 
use  of  words  or  a  plirase,  the  word  or  phrase 
must  have  been  Img  employed  in  connection 
with  a  business  or  certain  goods,  so  as  to  be 
understood  by  the  public  as  designating  tbe 
particular  goods  or  basiness, 

[Ed.  Note.— For  other  cases,  aee  Trade-Marks 
and  Trade-Namea,  Ceat  Dig.  |  82;  Deo.  Dig. 
i  71.*] 

5.  Tbade-Haskb  and  Tbade-Nauxs  (I  67*)— 

UNFAIB  COVPITXTlOlf . 

There  can  be  no  unfair  competition  by  the 
use  of  a  phrase  or  words  which  have  not  been 
used  as  a  means  of  identii^lng  goods  as  the 
product  of  a  producer  a  sumcieat  time  to  es- 
tablish a  reputation  therefor  in  the  market  as 
being  his  goods,  and  wbere  an  advertising 
agency  had  contracted  with  plaintiff  laundry 
eompaiv  to  run  a  blind  advertisement  tor  it  by 
first  printing  the  word  "stopurUcken"  wltiiout 
plaintiff's  name  until  the  pubUc's  curiosity  was 


aroused,  when  plalntiS's  name  was  to  follow 
Id  connection  therewith,  defendant  envelope 
company's  use  of  tbe  word  before  plaintiff's 
name  had  been  printed  in  connection  therewith 
was  not  unfair  competition  by  defendant 

[Ed.  Note.— For  other  eases,  see  Tnde-Marks 
and  Trade-Names,  Cent  Dig,  |  78;  Dec.  Dig. 
I  87.*] 

Appeal  tnm  St  Lools  Circuit  Conrt; 
Daniel  D.  Fisher,  Judge. 

Action  the  Westminister  lAundry  Com- 
pany against  the  Hesse  Envelope  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Morton  Jourdan  and  Geo.  T.  Priest,  both 
of  St  Louis,  for  appellant  Percy  Werner, 
Hugh  K.  Wagner,  and  Edward  D'Arcy,  all 
of  St  Louts,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
In  which  ptalntifC  recovered  a  vwdict  for 
f  1.  On  this  verdict  Judgment  was  given,  and 
defendant  prosecutes  an  an;>eal  therefrom. 

All  of  the  relevant  fftcts  appear  from  the 
face  of  the  petition,  and  the  question  of 
ilablilty  is  to  be  determined  thereon.  It 
appears  that  the  pialntUf,  the  defendant,  and 
ttie  D'Arcy  Advertising  Company  are  w3i 
corporations  engaged  la  tb^  reapecttve  call- 
ings in  tbe  city  of  St  Louis.  Plaintiff  owns 
and  la  engaged  In  the  business  of  operating 
a  steam  laundry.  D^^idant  is  engaged  in 
the  badness  of  manufacturing  envelopes. 
The  D'Ar<7  Advertising  Company  is  engaged 
in  the  advertlsiiur  budness;  that  is  to  say, 
It  traces  advertisements  In  St  Lonla  tor 
those  who  choose  to  patronize  it  The  plain- 
tiff laundry  company  engaged  the  D'Arcy 
Advertising  Company  to  do  certain  advertla- 
ing  for  it  by  running  what  is  known  as  a 
"blind"  advertlsemeot  Such  "blind*"  advez^ 
tlsemait  Is  described  in  tlie  petition  as  fol- 
lows: "The  fundamental  Idea  of  tame  (the 
•blind'  advertisement)  bdng  the  use  of  some 
striking  device  w^  adapted  to  attract  public 
attention,  but  unaccompanied,  up<m  its  first 
appeazanoe,  by  the  name  of  tbe  advertiser 
using  it,  other  matter  being  added  later 
and  the  name  of  tbe  adverUsa,  also,  b^ng 
given  when  ,the  curiosity  of  the  public  has 
been  sufficiently  piqued  and  the  attention  of 
the  public  has  bem  ndted  by  the  'blind* 
nature  of  the  adv^tlsanent*'  The  striking 
device  referred  to  In  the  quotation  from  the 
petition  and  that  contemplated  in  the  In- 
stant case  is  the  word  "stupurklcken."  The 
petition  avers  that  plaintiff  ^tered  Into  a 
contract  with  the  D'Arcy  Advertising  Com- 
pany, whereby  It  was  to  have  the  exclusive 
use  of  the  word  "stopurkicken" ;  that  the 
D'Arcy  Advertising  Company,  In  pursuance 
of  plaintHTs  idau,  had  the  word  "stopur- 
kicken" published  upon  signboards  and  by 
way  of  printed  cards.  After  the  word 
"stopurkicken"  had  been  so  used,  and  before 
plaintiff  bad  time  to  determine  upon  a  proper 
supplement  to  sntib  advertisement  to  disclose 
its  own  name  and  identity,  tlie  defendant. 


•ror  other  aasas  see  same  topic  and  seetlea  NVIIBIB  in- Dm.  Dig.  A  Am.  Dig.  Key^o.  Series  *  Hep'r  Indans 
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Hesse  Enrelope  Company,  well  knowing  the 
word  "Btomirklf^eu"  was  b^g  used  In  the 
manner  mentioned,  and  desiring  to  take  ad- 
vantage of  the  word  "stopurklcken,"  as  above 
described,  printed  and  distributed  through- 
out the  dty  of  SL  Louis  a  large  number 
of  cards  bearing  the  word  "stopurklcken," 
and  followed  by  the  name  of  the  Hesse  En- 
▼dope  Company.  Because  of  this  use  of  the 
word  by  defendant,  Hesse  Btavelope  Com- 
pany, plaintiff  avers  it  Is  damaged,  and 
prays  a  recoveiy  therefor. 

It  is  said  the  word  "stopnrblcken"  Is  an 
attractiTe  misspelling  and  contraction  of  the 
Vhnae  "stop  your  kl(^ng,"  designed  to  ex- 
cite pnbUc  curioal^.  It  Is  obvious  the  peti- 
tion states  no  cause  of  action  against  de- 
ffflidant,  unless  the  word  "stopurklckoi"  is 
either  a  trade-mark  in  which  plaintiff  en- 
J(^8  a  proprietary  right  or  is  possessed  of  a 
secondary  meaning  which  by  user  has  be- 
come a  part  of  the  good  will  of  plaintiff's 
business;  otherwise  tiie  word  Is  publid  Juris, 
and  STOllable  to  evwy  poson  deidring  to  em- 
ploy It  Identically  as  is  the  original  phrase 
of  which  it  is  a  contraction.  From  the  af- 
firmative averments  of  the  petltl<Hi  it  Is  en- 
tire clear  plaintiff  enjoyed  no  trade-mark 
in  the  word  under  consideration.  Indeed, 
the  cause  does  not  proceed  upon  that  theory. 
Plaintiff  Is  engaged  in  the  laundry  business, 
which,  of  course,  is  that  of  washing  and  Iron- 
ing for  others.  There  Is  no  suggestion  in 
the  petition  that  the  word  ''stopurklcken" 
was  In  any  manner  annexed  to  idalntUTs 
wares  or  of  the  output  of  its  laundry. 

[1]  Infringemmt  of  a  trade-mark  consists  in 
the  unauthorised  nse  or  colorable  Imitation  of 
it  upon  substituted  goods  of  the  same  (Hass  as 
those  for  which  the  mark  has  been  appro- 
priated. 88  eye  74L  The  petition  reveals 
that  plaintiff  had  not  yet  enu>loyed  the  word 
In  any  manner  so  as  to  Identic  it  with  its 
business,  for  it  says  though  a  contract  had 
been  entered  Into  between  plaintiff  and  the 
D'Arcy  Advertising  Company  for  the  use 
of  the  word,  and  it  had  been  employed  In 
blank  space  on  signboards  and  on  cards  plain- 
tiff had  not  yet  revealed  Its  identity  In  connec- 
tion therewith.  Defendant  Is  engaged  in  the 
manufacture  and  sale  of  envelopes,  and  used 
the  word  on  an  advffltlaing  card  followed 
immediately  by  the  name  Hesse  Envelc^ 
Company.  These  facts  appearing  as  they  do 
In  the  petition  sufficiently  disclose  that  no 
proprietary  right  as  In  trade-mark  existed 
In  the  plaintiff  in  respect  of  the  word  "stop- 
urklcken." 

[1]  Not  only  must  an  exclusive  proprietary 
right  appear  in  the  trade-mark,  bat  the  ac- 
tual nse  of  the  trade-mark  is  essential  as  a 
means  of  IdentlQing  the  origin,  ownership,  or 
manufacture  of  the  goods  of  Its  proprietor, 
and,  furthermore,  such  trade-mark  must  be 
annexed  to  and  accompany  the  goods  Into 
the  market  to  the  end  of  their  identification. 
See  Grocers'  Journal  Co.  v.  Midland  PubUsh- 
inff  Co..  127  Uo.  Avp.  866;  Md>  106  &  W.l 


310;  88  C^c  691,  692,  698.  Unless  the 
word  or  Inslgna  relied  upon  Is  in  some  man- 
ner attadied  or  affixed  to  the  article  in  trade 
or  stamped  or  Inscribed  thereon.  It  is  not 
a  trade-mark,  and  the  maker  of  such  article 
Is  without  trade-maric  rights  concwning  it 
See  Oakes  r.  St.  Louis  Candy  Co..  146  Ho. 
891,  48  S.  W.  467;  St  Louis  Piano  Mffe.  Co. 
V.  Merkel,  1  Uo.  App.  S06.  It  is  entirely 
clear  that  defoidant  in  using  the  word  **Btojf- 
through  affixing  it  to  the  workmandiip  of  its 
envelopes  was  not  infrii^ng  upon  plaintUTs 
laundry  bosineai,  for  the  wares  or  coin- 
modltles  of  the  two  companies  are  entirely 
disrtmilar.  But  aside  tetm  this  it  appears 
affirmative  that  the  ^alntiff  had  never 
used  the  word  in  connection  with  the  output 
of  Its  laundry.  It  had  t3ierefore  obtained 
no  proprietary  rif^t  thereto  by  continued  nse 
through  affixing  it  to  the  workmanship  of  its 
laundry  turned  out  into  the  market 

[S]  For  the  same  reasons,  in  part  at  least 
no  secondary  ri^ht  to  the  use  of  the  [Airaae 
appears  in  plaintiff  by  user  such  as  is  es- 
sential to  render  it  a  portion  of  the  good  will 
of  its  laundry  business  as  if  reputation  ob- 
tained thereon.  It  is  certain  that  the  case 
may  not  be  sustained  as  one  for  unfair  com- 
petition. Unfair  competition  consists  In 
passing  off  or  attempting  to  pass  off  npon  the 
pabllc  the  goods  or  business  of  one  person 
as  and  for  the  goods  or  business  of  another. 
See  Qya  766.  Notliins  less  than  conduct 
tending  to  pass  off  one  man's  goods  or  busi- 
ness as  that  of  another  will  constitute  unfair 
competltton,  for  such  is  the  very  essence  of 
the  wrong  on  which  the  law  affords  redress 
to  the  injured  party.  See  Elgin  National 
Watch  Co.  V.  lUinois  Watch  Co.,  179  U.  S. 
666.  674,  21  Sup.  Ct  270,  4B  L.  Ed.  366  ;  38 
Cya  762,  763  ;  38  Gyc.  758.  See.  also,  Gro- 
cers' Journal  Co.  v.  Midland  Puh.  Ock,  127 
Mo.  App.  356,  367,  105  S.  W.  810. 

[4]  nie  relief  In  cases  of  unfair  compete 
tlon  proceeds  upon  the  theory  that  the  words 
or  phrase  employed  has  by  long  use  in  con- 
nection with  the  goods  or  business  of  a 
particular  trade  come  to  be  understood  by 
the  public  as  deidgnatlng  the  goods  or  busi- 
ness of  that  particular  trader.   Because  of 
such  user  the  words  or  jduase  become  Iden- 
ttfled  with  the  business  of  him  who  employs 
them  and  constitute  a  part  of  Its  good  vUL 
Such  meaning  of  the  words  or  phrase,  it  la 
said,  is  the  geiesls  of  the  law  of  unfair  com- 
petition as   distlngnisbed  from  technlctl 
trade-mark,  and  therefore  relief  against  on- 
fitir  competition  is  afforded  npon  the  ground 
that  one  who  has  built  up  a  good  will  and 
reputation  for  his  goods  or  business  under  a 
particular  designation  is  entitled  to  the  bene* 
fits  therefrom.   And  secondary  to  this  tte 
theory  is  that  the  deception  of  the  public 
injures  the  proprietor  of  the  buslnea  by 
diverting  his  customers  and  filching  Us 
trada   Grocers'  Journal  Co.  v.  Midland  Pub. 
Co.,  127  Mo.  AVP-  356,  367,  lOS  &  W.  819; 
88  Ore.  76%  781,  768»  760L 
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[H  It  Is  to  be  observed  thst,  though  the 
right  to  complain  as  for  onfftlr  competition 
does  Dot  in  every  Instance  require  the  com- 
plainant shall  have  a  proprietary  right  In  the 
phrase,  It  does  reqnire  that  he  shaU  have 
naed  It  In  his  business  as  a  means  of  Identl- 
fying  bis  goods  ss  his  product  and  for  a  suffi- 
cient length  of  time  to  establish  a  r^ate 
therefor  In  the  market  as  pointing  bis  prod- 
uct. Grocers'  Journal  Co.  v.  Midland  Pub. 
Co.,  127  Mo.  App.  866,  867.  106  S.  W.  SIO; 
Bea<^  Gb.  t.  Simmons  Hardware  Go.,  166 
Mo.  App.  412,  186  S.  W.  603;  88  Oyc  769, 
763.  Unless  the  word  or  i^irase  Involved  has 
beotMne  a  parcel  of  the  good  will  of  his  busi- 
nees  by  continued  user  In  connection  with  the 
product  of  the  proprietor,  it  is  entirely  dear 
that  the  use  of  the  same  word  by  another 
does  not  reveal  an  unfair  competition.  Shel- 
ley T.  fiperry,  121  Mo.  App.  429.  99  S.  W. 
488..  The  petition  shows  on  its  face  that 
plaintiff  had  never  used  the  word  "itopur- 
UAen"  In  comiectlon  with  the  output  of  its 
laundry,  but  on  the  contrary,  only  employed  It 
on  billboards  and  cards  otherwise  blank  as 
an  attraction  to  arouse  the  curiosity  of  the 
public  with  a  view  of  reveaUng  the  name  of 
the  advertise  (plalntlfl)  thereafter.  It  Is 
clear  enoi^h  that  thou^  defendant  Inter- 
posed and  used  the  same  word  on  cards 
bearing  its  nam^  as  it  did,  no  unfair  com- 
petltlcHt  asHiears  when  considered  In  the 
sense  of  the  law  w  the  subject,  and,  until 
[riaintUC  had  obtained  a  right  thereto  by  ac> 
tual  user  In  connection  with  the  product  of 
its  laundry,  the  contracted  word  "stopur- 
ki^at"  must  be  regarded  as  imblld  Juris 
and  available  to  all  who  desired  to  employ 
it  identically  as  was  thb  nlglnal  phrase 
"Stop  your  kicking."  It  Is  certain  the  D'Arcy 
Adwtlslng  Ctompany  had  no  snpeslor  right 
to  either  Ois  phrase  or  the  omtiacted  word, 
and  that  it  could  oonfer  none  upon  i^alntlfC 
by  its  contract  to  wnploy  It  as  a  means  of 
arousing  the  enrlo^Hr  ot  the  public  for  i^ain- 
turs  heUEfit  Beadi  v.  Sinmums  Hardware 
Ool,  166  Mo.  Apik  41%  185  a  W.  60a  Though 
persons  who  have  aoQuired  a  right  in  re- 
mieet  of  words  and  phrases  by  meat  as  above 
indicated  may  assign  or  contract  sodi  rl^t 
to  another  in  owjuitction  with  the  good  will 
of  the  commoditj  the  idoitlty  of  which  they 
point,  it  is  obvious  that  an  advertising  agent 
may  not  wpropriate  any  word  or  phrase  he 
ctKKwes  by  maOy  seizing  it  out  of  onr  vo- 
cabolary  and  eonf)er  an  ex<du8ive  right  there- 
to Ml  anotlier  by  a  contract  to  enq»loy  it  in  [ 
aM  of  Us  bnsiwoas.  We  are  advised  of  no 
pzlndi^  at  our  jnxisiimdaiOB  on  which  the 
Judgment  in  this  case  may  be  sustained,  and 
the  connsd  for  plalntlfl  have  omitted  to  file 
a  brief  suggesting  one. 

Tbm  Jodgment  should  be  reversed.  It  Is 
■0  ordered. 

BBTITOLDS,  P.  J.,  and  AMJEHS,  concur. 


GOLB  V.  CRUMP  «t  aL 
(St  Louia  Court  of  Appeals.  MisBoarL 
May  6,  1918.) 

1.  BbOKXBS  a  60*)  —  COHHISSIOHS— Wbkit 

Bashed. 

A  contract  with  a  broker  stlpnlated  that 
the  owner  would  pay  him  a  commission  on  the 
price  of  the  land  optioned  to  a  third  person  on 
condition  that  a  sale  was  made  to  mm.  The 
cmtract  and  the  option  were  sMcnted  at  the 
same  time  and  delivered  to  the  broker.  The 
option  expired,  and  the  owner  thereafter  gave 
to  the  third  person  another  option,  and  after 
the  time  fixed  therein  the  owner  sold  the  prop- 
erty to  him  at  an  increased  price.  £r«IdL  that 
since  the  contract  and  original  option,  though 
construed  together,  as  they  must  be,  did  not 
require  the  payment  of  commissionB  except  on 
a  sale  under  the  option  and  within  the  time 
fixed  therein  and  for  the  price  specified,  the 
broker,  being  the  procuring  cause  of  the  sale 
finally  made,  could  recover  commissions  at 
least  on  the  price  fixed  in  the  original  option. 

[fid.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  68;  Dec  Dig.  |60.*] 

2.  BsoKEsa  0  60*}  —  CoioassiOKB  —  Wheh 
BaBirao. 

Where  a  sale  is  aetaally  made  by  the  own- 
er closinf  the  deal  with  tne  coitomer  of  the 
broker,  ue  broker  need  not,  to  recover,  show 
that  the  sale  was  completed  within  the  time 
fixed  in  the  contract  of  employment  or  an  op- 
tion on  the  property,  provided  the  broker  initi- 
ated the  transaction  of  purchase  witliin  the 
prescribed  time,  and  hence  was  the  procuring 
cause,  but  recovery  depends  on  the  fact  that 
the  transaction  initiated  by  the  broker  was 
coDtinaed  by  the  subsequent  dei^lngs  Iwtween 
the  owner  and  the  customer  of  some  one  repre- 
senting him. 

lEA.  Note.— For  other  cases,  see  Brokers, 
Cent  Die.  !  68;  Dec.  Dig.  {  60.*] 

&  Bbokebs  (I  67*)— OoiaassioNB  —  When 
Babhbd. 

A  broker  was  employed  to  sell  real  estate 
to  a  third  person,  who  at  the  same  time  obtmln- 
ed  an  option  to  purctiase.  The  owner,  after 
the  expiration  of  the  option,  gave  to  the  third 
person  another  option,  and  after  the  nplra- 
tion  <tf  the  time  therein  sold  the  property  to  a 
corporation  organized  by  the  third  person 
shortly  before  the  sale.  Ttie  third  person  own- 
ed substantially  all  of  the  stock  of  the  corpo- 
ration. jffeM;  that  the  broker,  being  the  pro- 
caring  cause  of  the  sale,  could  recover  his  com- 
mission on  the  jury  finding  that  the  sale  made 
to  the  corporation  was  tantamount  to  a  sale 
to  the  third  person  In  person. 

[BkL  Mote.— For  other  case&  see  Brokers, 
Cent  IMg.  SS  66,  67,  72;  Dec  Dig.  |  67.*] 

4.  BSOKKBS  (S  88*)  —  iNSTBUOnONS  —  Mzs- 
lAADIHO  iHSISUCnOIfS. 

Where,  in  an  action  by  a  broker  for  coiy* 
missions,  the  evidence  showed  that  the  broker 
was  employed  to  sell  real  estate  to  a  third  per- 
son having  an  option  to  purchase,  that  after 
the  expiration  of  the  option  the  owner  gave  a 
second  option,  and  after  tlie  expiration  of  that 
option  sold  the  property  to  a  corporation  or- 
ganized by  the  third  person,  and  the  facts  jus- 
tified a  finding  tiiat  the  sale  to  the  corporation 
was  equivalent  to  a  sale  to  the  third  person, 
an  instruction  that,  before  the  broker  could  re- 
cover, the  jury  must  find  that  the  proper^ 
was  sold  to  the  corporation  'In  pursuance  of 
and  under  the  renewal  option,"  otherwise  the 
verdict  must  be  for  the  owner,  was  misleading 
as  leading  the  jury  to  believe  that,  before  the 
broker  conld  recover,  the  second  option  must 
have  continued  to  the  time  of  the  conveyance. 
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and   that   the   rifbt   of   recorerr  depended 

tbereoQ. 

[Ed.  Note. — For  other  cases,  see  Broken, 
Cent  Die.  U        123-130;  Dec  Dig.  {  8&*i 

Appeal  from  CLEColt  Court,  Wasbtngton 
County;  EX  M.  Dearing,  Judge. 

Action  b7  Charles  B.  Cole  against  John  H. 
Crump  and  another.  From  a  Judguwnt  for 
defendants,  plalntUE  appeals.  Berersed  and 
remanded. 

Edw.  T.  EVersoIe.  of  Potoal,  for  appellant 
S.  G.  Nipper,  of  PotOGd,  and  H.  B.  Irwin,  of 
De  Soto,  for  respondents. 

NORTONI,  J.  This  Is  a  salt  by  a  real  es- 
tate agent  for  his  commissions.  The  finding 
and  Judgment  were  for  defendants,  and  plaln- 
tifl  prosecutes  the  appeal. 

[1]  Defendants  owned  120  acres  of  land 
which  they  desired  to  sell,  and  plalntifl  was 
engaged  in  blocking  parcels  of  mineral  land 
together  and  selling  It  for  mining  purposes  to 
those  engaged  in  such  business.  It  appears 
that  defendants  employed  plalntUI  by  a  writ- 
ten contract  to  sell  their  lands  to  one  George 
J.  Cole,  who  was  engaged  in  the  mining  busi- 
ness in  St  Francois  county.  By  the  terms 
of  the  contract  of  employment  defendants 
agreed  to  pay  plaintifC  5  per  cent  on  the 
purchase  price,  which  according  to  an  op- 
tion executed  concurrently  therewith,  was 
to  be  160  per  acre.  The  written  contract 
by  which  plalntifiC  was  employed  is  as  fol- 
lows :  "We,  the  undersigned,  hereby  agree  to 
pay  Charles  Cole  the  sum  of  five  per  cent  of 
the  purchase  price  of  our  land  this  day  op- 
tioned to  George  J.  Cole,  on  condition  that 
the  sale  is  made  to  the  said  Col&  [Signed] 
John  Crump,  Martha  Crump."  On  the  same 
day  and  concurrently  with  the  execution  of 
this  writing  defendants  executed  an  option 
In  writing  on  their  land  to  George  J.  Cole, 
and  delivered  it  to  plalntifiC  along  with  his 
contract  of  employment,  whereby  they  agreed 
In  consideration  of  ^1  to  convey  the  land 
therein  described  to  George  J.  Cole  In  con- 
sideration of  $60  liier  acre  at  any  time  to  suit 
his  convenience  within  65  days  from  that 
date.  Flaintifr  interested  George  J.  Cole,  the 
proposed  purchaser,  tn  the  land,  and  the  ev- 
idence tends  to  prove  that  he  persuaded  him 
to  purchase  the  same,  but  not  Immediately. 
Before  the  same  was  consummated,  the  op- 
tion expired,  and  defendants  executed,  a  new 
one  to  George  J.  Cole,  whereby  they  agreed 
to  ocmvey  the  lands  to  him  any  time  within 
one  year  after  its  date  for  the  price  and  on 
the  terms  thereinbefore  mentioned.  The 
time  limit  prescribed  In  the  second  option 
was  permitted  to  expire  without  the  sale  be- 
ing finally  concluded,  but  four  months  aft- 
er its  expiration  George  J.  Cole  purchased  the 
land  from  defendants  at  the  price  of  |66 
Ifee  acre;  The  avldaice  tends  to  prove  that 
the  n^otlatlons  were  pending  from  the  time 
plalntUE  Interested  Cole  under  the  first  op- 


tion ud  ontU  the  conTeyanoa  wu  fioally 
executed  by  def aidants  to  the  Irondtle  Lead 
Company,  which  corporation,  it  appean,  wu 
organised  by  <;e<wge  J.  Oole  to  take  the  title 
to  toch  land. 

While  the  evidence  is  abundant,  and  la- 
deed  not  denied,  that  piaintiif  interested 
George  J.  Cole  in  the  land,  who  agreed  to 
take  it,  it  does  not  appear  that  be  penon- 
ally  negotiated  the  anbseaneDt;  that  Is,  the 
extension  of  the  original  option  thereon  be- 
tween defendants  and  Gieorge  J.  Cole,  or  do- 
sonally  participated  in  dosing  the  deal  wba 
the  conveyance  of  land  was  finally  made  to 
the  Inmdale  Lead  Company.  The  second  op- 
tion—that is,  the  extension  of  the  first,  and 
the  subsequent  purchase  of  the  land  after  Ita 
expiration — appear  to  have  been  n^tiated 
with  defendants  by  George  J.  Oole  to  salt  his 
own  convenience  bat  in  furtherance  of  the 
original  option  taken  by  plaintUT.  The  case 
seems  to  have  been  tried  on  the  part  of  de- 
fendants on  the  theory  that,  though  plaia- 
tiff  Interested  George  J.  Cole  in  the  land  and 
induced  him  to  say  he  would  take  It,  he  Is 
not  entitled  to  recover  commissions  on  ac- 
count of  the  sale  subsequently  consummat- 
ed, for  the  reason  it  was  not  made  daring 
the  time  the  option  contract  existed  and  en- 
tailed a  valid  and  enforceable  obligation 
against  defendants,  and  that  it  was  not  made 
at  the  price  of  $60  per  acre  as  therein  sUpii- 
lated  and  directly  to  George  J.  Cole.  Ob- 
viously this  is  an  erroneous  view,  for  thoogb 
plaintlfF  did  not  personally  obtain  the  exten- 
sion of  the  option,  and  thongh  he  was  not 
actively  participating  when  the  deal  was 
finally  dosed,  and  though  the  final  convey- 
ance was  made  after  the  option  had  expired 
as  an  enforceable  obligation,  he  is  neverthe- 
less entitled  to  his  cominlaslonp  if  It  aK>ean 
to  the  satisfaction  of  the  Jury  that  he  was 
the  procuring  cause  of  the  sale,  and  d^end- 
ants  received  the  benefit  of  his  services  there- 
about This  is  true,  even  though  dtfendants 
subsequently  consummated  the  transaction 
with  the  purchaser  under  a  modified  agree- 
ment with  him  whereby  the  original  i^ce  of 
$60  per  acre  was  advanced  to  $^  and  exe- 
cuted a  deed  to  the  corporation  which  Cole 
organized  to  receive  the  title  to  the  land. 
See  Bdl  v.  Eiilser,  50  Mo.  160;  Tylo*  v. 
Parr,  62  Mo.  249;  Weisels-Gerhart  B.  HL  Ca 
V.  Epstein,  167  Mo.  App.  101,  137  S.  W.  S26; 
Lane  v.  Cunningham,  153  S.  W.  626. 

Though  the  employment  contract  above 
coined  contemplates  that  plaintiff  should 
have  6  per  cent  commission  on  the  purchase 
price  for  selling  the  land  to  George  J,  Cole, 
it  does  not  In  terms  require  or  stipulate  that 
such  commissions  are  to  be  paid  only  in  case 
the  sale  is  made  under  the  option  taken  coo> 
current  therewith  and  within  the  period  pre- 
scribed In  the  written  option  or  for  the  pre- 
cise price  mmtloned  therebL  It  Is  true  both 
the  option  and  the  omtraet  are  to  be  oould- 
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ered  together,  but  In  view  of  tbe  fact  that 
the  employmeDt  contract  does  not  limit  the 
matter  to  the  precise  time,  and  on  the  terms 
only  then  provided  or  to  be  provided  In  the 
option,  It  is  competent,  too,  to  consider  the 
second  or  extension  option  executed  by  de- 
fendants to  plaintiff's  customer  and  the  fact 
that  they  conveyed  the  land  to  him  after  Its 
expiration  at  an  Increased  price.  If  plalntifF 
performed  Ms  part,  under  the  original  con- 
tract of  employment  and  the  option  by  pro- 
curing a  purchaser  who  subsequently  took 
the  land  at  a  price  equal  to  that  stipulated, 
the  mere  fact  that  defendants  ext^ded  the 
original  option  and  after  its  expiration  va- 
ried the  price  and  sold  the  land  to  plaintiffs 
customer  may  not  be  regarded  as  conclusive 
against  the  right  of  recovery.  No  one  can 
donbt  that  It  was  competent  for  defendants 
to  grant  further  time,  as  they  did  under  the 
extended  option  and  as  they  did  after  Its  ex- 
piration, without  renewal  of  Ita  legal  obliga- 
tion, and  vary  the  price  as  by  exacting  a 
larger  sum  from  the  purchaser.  Even  then 
plaintiff  is  entitled  to  recover  It  the  Jnry 
should  find  tbe  fact  to  be  that  he  was  the 
procuring  cause  of  tbe  sale  eventually  made ; 
that  is,  that  the  original  transaction  Initiat- 
ed by  plaintiff  was  availed  of  by  defendants 
and  contlDued  by  them,  and  finally  coosum- 
mated  with  his  customer,  George  J.  Cole, 
two  years  thereafter  at  a  price  at  variance 
with  that  originally  contemplated. 

[2]  Where  the  sale  Is  actually  made 
through  the  act  of  the  owner  closing  tbe  deal 
with  tbe  customer  of  the  real  estate  agent, 
it  is  not  essential  to  the  right  of  recovery 
In  tbe  agent  as  for  commissions  to  show  tbe 
sale  was  completed  within  the  period  of 
time  prescribed  In  the  contract  of  employ- 
ment or  an  option  on  the  property,  provided 
it  BufBciently  appears  that  the  agent  lDltia^ 
ed  the  transaction  of  purchase  within  the 
prescribed  time,  and  may  therefore  be  re- 
garded as  tbe  procuring  cause.  Welsels-Oer- 
bart  B.  E.  Co.  v.  Epstein,  157  Mo.  App.  101, 
137  S.  W.  326;  also  see  Goffe  v.  Gibson,  18 
Mo.  App.  L  But  the  right  of  recovery  in 
such  cases  and  in  this  one,  of  course,  de- 
pends upon  the  fact  that  the  original  trans- 
action pertaining  to  the  contemplated  sale 
which  plaintiff  (agent)  Initiated  was  contin- 
ued by  tbe  subsequent  dealings  between  the 
owners  (defendants)  and  tbe  agent's  cus- 
tomer (George  J.  Cole)  or  some  one  repre- 
senting him.  It  should  be  said  here,  how- 
ever, that  plaintiff  claims  5  per  cent  on 
$00  per  acre  only ;  that  Is,  the  price  stipulat- 
ed in  the  original  option,  and  lays  no  claim 
to  a  commission  on  the  additional  $6  per 
acre  received  through  defendants*  own  ef- 
.  forts.  Therefore  bis  right  to  recover  com* 
missions  on  such  additional  purchase  money 
Is  not  Involved  in  the  case  nor  under  con- 
slda«tion  here.  It  is  entirely  clear  that  the 
question  as  to  whether  or  not  plaintiff  was 
the  procuring  cause  of  the  sale  was  for  the 
}iiT7«  and  tbls  Is  true,  though  the  sale  was 
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finally  concluded  after  tbe  time  limit  of  the 
second  option  had  expired  and  at  an  increas- 
ed price  over  that  first  demanded. 

[3]  Throughout  the  trial  considerable 
stress  was  laid  upon  the  fact  that  the  sale 
was  finally  consummated  by  conveying  the 
property  to  tbe  Irondate  Lead  Company,  and 
It  was  urged  that  such  was  not  a  sale  to 
George  J.  Cole  within  the  terms  of  the  em- 
ployment and  the  option.  But  it  fs  clear  the 
question  was  one  for  tbe  Jury.  Tbe  mere 
fact  that  tbe  deed  is  executed  to  a  third 
party  by  the  owners  of  the  proi>erty  is  whol- 
ly immaterial  on  the  right  of  the  agent  to 
recover  bis  commissions  on  account  of  the 
sale,  provided  it  appears  that  such  was  tbe 
manner  the  parties  chose  In  effectuating  the 
sale  which  the  agent  Initiated  under  his  em- 
ployment: See  Goodson  v.  Embleton,  106 
Mo.  App.  77,  80  S.  W.  22.  But  the  Jury 
should  be  required  to  find  that  tbe  sale 
eventually  made  to  the  Irondale  Lead  Com- 
pany was  a  consummation  of  tbe  negotia- 
tions originally  Initiated  through  the  agency 
of  plaintiff  with  George  J.  Cole.  It  appears 
that  George  J.  Cole  organized  the  Irondale 
Lead  Company  shortly  before  tbe  deed  from 
defendants  to  it  was  executed.  The  capital 
stock  of  this  corporation  is  $1,000,000,  divid- 
ed Into  10,000  shares.  George  J.  Cole  Is  one 
of  its  directors  and  the  president  of  the  com- 
pany. He  owned  all  of  the  preferred  stock, 
that  is,  2,000  shares,  and  7,996  shares  of  the 
common  stock.  In  other  words,  be  owned 
all  of  the  stock  of  the  company  save  four 
shares  of  the  common  stock' which  was  held 
by  four  other  persons,  who  together  with 
him  constituted  the  board  of  directors. 
From  these  facts  and  others  in  evidence  It 
was  certainty  competent  for  tbe  Jury  to  find 
that  tbe  sale  made  to  the  Irondale  Lead 
Company,  of  which  George  J.  Cole  was  presi- 
dent, was  tantamount,  under  the  terms  of 
plaintiff's  employment,  to  a  sale  to  George 
J.  Cole  in  person. 

[4]  For  plaintiff  the  court  Instructed  that 
a  recovery  might  be  had,  though  it  did  not 
appear  defendants  were  under  a  legal  obli- 
gation as  by  an  option  contract  to  convey 
tbe  land  at  tbe  time  the  conveyance  was  ex- 
ecuted, provided  the  land  was  conveyed  to 
George  J.  Cole  or  a  corporation  at  his  in- 
stance In  consummation  of  a  sale  originally 
initiated  by  plaintiff  under  Ills  employment 
The  theory  of  tbls  instruction  is  sound  and 
In  accord  with  what  is  said  above,  but  de- 
fendants' instruction  No.  1  appears  to  be 
In  conflict  with  It  when  considered  in  view 
of  the  facts,  or,  at  least,  highly  misleading. 
By  defendants'  Instruction  the  Jury  were 
told  that,  before  plaintiff  could  recover,  they 
must  find  from  the  evidence  that  defendants* 
land  was  sold  "and  transferred  to  the  said 
Irondale  Lead  Company,  in  pursuance  of 
and  under  the  renewal  option  from  defend- 
ants to  George  J.  Cole,  and,  unless  you  so 
believe  and  find  from  the  evidence,  your 
verdict  must  be  for  the  defendants.**  The 
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anployment  of  Okft  words  "In  immianee  of 
and  QDdei  the  renewal  option"  In  the  In- 
Btnctlon  saggests  thftt.  before  plaintiff  could 
recover,  the  renewal  or  second  option  to 
which  they  refer  must  be  found  to  bave  oon- 
tlnned  In  force  np  to  the  time  of  the  eon- 
T^ance  and  that  the  right  ot  recoroT  de- 
pended  npon  such  fact  Obrionsly  a  sale 
made  In  pnrsnance  of  and  and»  the  tuition 
Implies  that  anch  option  must  be  In  force 
at  the  time.  Plaintiff's  right  of  recoTery  did 
n(^  depend  npon  this  fact,  and  the  lnBtni<>- 
tlon  la  therefore  so  misleading  as  to  be 
prejndlclal  to  his  rights. 

Because  of  this,  the  judgment  afaonld  be 
reversed  and  tbe  cause  ronandad.  It  la  so 
ordovd. 

&EIYNOLDS,  P.  J.,  and  ALLEN,  ooncnr. 


OOIA  T.  UABLBR  et  aL 
(St  Looia  Court  of  Appeals.  IDssonri. 
May  6.  1913.) 

Bboksss  a  08*)  —  Oouassiom  —  Whbk 
Babned. 

Where  an  owner  employing  a  broker  to 
sell  land  to  a  third  penon  executed  \t  the 
same  time  an  option  to  the  third  person,  and 
twice  renewed  the  option' and  sold  the  property 
to  the  third  person  on  the  day  of  the  expira- 
tion of  the  third  option  (or  a  higher  price,  the 
broker  could  recover  his  commlMion  on  show- 
to^  that  ha  was  .the  proeoring  cause  of  the 

[Bd.  Note.— Fot  ottier  cases,  see  Brokers, 

CJenL  Dig.  8  74;  Doc.  Dig.  j  iSS.*] 

Appeal  from  Circuit  Court,  Washington 
Ooun^ ;  E.  M.  Dearlng,  Judges 

Action  by  Charles  B.  Cole  against  James 
Harler  and  another.  From  a  judgment  for 
defendants,  jdalntlff  appeals.  Beremed  and 
remanded. 

Bdw.  T.  Erersole,  of  Fotoal,  for  anellant 
S.  Q.  NUver,  of  Potosi,  and  H.  B.  Irwin,  of 
De  Soto,  for  respondents. 

NOBTONI,  J.  TUB  li  a  suit  bj  a  real  es- 
tate agent  for  bis  conunlsslmiB.  Tb«  finding 
and  Judgment  were  for  detendants,  and 
plaintiff  prosecutes  the  appe&L 

Defendants  owned  120  acres  ot  land  wbtcb 
tbey  desired  to  sell,  and  plaintiff  was  en- 
gaged in  blocking  parcels  of  mlnwal  land 
tocnthw,  and  sellliq;  It  for  mining  purposes  to 
aiose  enga^  In  such  bnslneas.  It  UMPears 
that  defuidants  «npl<qred  idalntifl  by  a  wrlt- 
ten  contract  to  sell  tlielr  lands  to  one  George 
J.  Ctde,  wbo  was  engaged  In  tbe  mining  buiA- 
ness  in  St  Franoida  county.  By  the  tenna  of 
the  contract  of  onployment,  defendants 
agreed  to  pay  ^alntlff  5  per  cent  on  tbe 
purchase  price,  wliich,  according  to  an  op- 
tion executed  concurrently  therewith,  was 
to  be  $60  pv  acre.  Tbe  wrlttoi  contract 
ty  which  idalntifl  was  enq^k^rBd  Is  aa  fol- 
lom:  "W^  tbe  nndersUpDed,  herdiy  agree  to 


pay  Charles  Cole  the  sum  of  five  per  cent 
on  the  purchase  jHlce  of  our  land  this  day 
optioned  to  George  J.  Cole,  on  condition  that 
tbe  sale  la  made  to  tbe  said  Oode.  [Signed] 
James  Ibrler,  DelUlla  Marler."  On  tbe  same 
day  and  concnrraitly  with  tbe  execution  of 
this  writing,  defendants  executed  an  option 
In  writing  on  their  lands  to  Oeoige  J.  Cole, 
and  dellTered  It  to  plaintiff  along  with  Us 
contract  of  vn^oymeat,  whereby  tbey  agreed 
in  constdoation  of  |1  to  cohTey  tiie  land 
therein  described  to  George  J.  Oole  in  con- 
sideration of  fOO  per  acre  at  any  time  to 
salt  his  convMiience  within  66  days  from  tbat 
date,  naintiff  Interested  George  J.  Cole, 
tbe  proposed  purchaser,  in  the  land,  and  the 
evidence  tends  to  prove  that  he  persuaded 
him  to  purchase  the  same,  but  not  Immediate- 
ly. Before  tbe  same  was  consummated,  the 
option  expired  and  defmdants  executed  a 
new  <Hie  to  George  J.  Oole.  whereby  tfaey 
agreed  to  convey  the  land  to  him  any  time 
within  one  year  after  its  date  for  the  price 
and  on  tbe  terms  therdnbefore  mei^loned. 
The  sale  was  not  consummated  under  this 
option,  and  the  time  limit  ther^  was  al- 
lowed to  expire,  but  the  option  was  renewed 
by  the  execution  of  a  new  one  on  the  part 
of  defendants  to  George  J.  Cole,  whereby  tbe 
time  was  farther  extended,  and  the  price 
fixed  at  965  per  acre.  The  negotiations  were 
pending  about  two  years  under  the  original 
and  two  sulweQuent  options  on  the  land, 
but  on  the  day  the  last  or  third  option  ex- 
pired defendants  executed  a  general  warran- 
ty deed  conveying  the  Identical  land  describ- 
ed In  aU  of  the  options  to  a  corporation,  the 
Irondale  Lead  Company,  which  it  aK>eara 
was  organized  by  George  J.  Cole  to  take  the 
title  thereto,  and  for  such  conveyance  re- 
ceived the  puTcbase  price  of  either  960  or 
969  per  acre. 

For  other  and  additional  facts  and  our 
views  of  the  law  touching  tbooa,  see  the  com- 
panion case  of  Oole  v.  Crump.  1S6  S.  W.  760, 
decided  to^ay.  Tbe  two  cases  Involve  like 
contracts  of  employment  and  arise  oat  of 
similar  transactions  bad  by  plaintiff  with  the 
dlflerrat  defendants  on  the  same  date  Like 
options  were  given  In  each  Instance,  and  this 
case  is  different  from  that  dted  only  In 
that  tbe  option  here  was  renewed  twlee^ 
whereas  In  the  former  but  one  renewal  rnp- 
pears.  Furthermore,  tbe  sale  of  the  land 
here  involved  made  to  tbe  Irondale  Lead 
Company  was  cmisummated  on  the  day  tbe 
third  option  between  defendants  and  George 
J.  Oole  expired,  while  in  tbe  former  the  sale 
was  completed  four  months  after  the  second, 
or  last,  option  expired. 

The  evidence  for  plaintllg  tends  to  pmve  , 
tbat  defendants  finally  sold  the  land  in  ac- 
cordance with  tbe  third  option  given  to  Cole 
eze^  tbe  price  vnu  960  PW  acre^  wbile  tbat 
of  defandanta  tands  to  prove  tbat  0uy  aotd 
it  for  96S  petr  acrsu  For  deHsndants  tbe  ooict 
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can  the  fonowlikg  Instruction:  'Hhe  amrt 
Inatrnda  the  }ury  that,  before  yoa  can  find 
tot  the  plaintiff  In  thla  case,  joa  must  be- 
lieve and  find  from  the  tesOroony  that  the 
real  estate  mentioned  In  the  pUdntilFa  vetL- 
tlon  and  described  In  the  deed  from  defend- 
ants to  the  Iroudale  Lead  Oompany  waa  sold 
and  transferred  to  titie  said  Irondale  Lead 
Company,  in  parsaance  of  and  under  the  re- 
newal QpOfm  tnm  defendants  to  Oeoi^  J. 
Cole,  and,  unless  yon  so  believe  and  find  from 
the  erldence,  your  verdict  moat  be  for  the  de- 
tmdants."  By  tbte  iBstmction  Oie  Jnry  wm 
directed  that  plaintiff  waa  not  entitled  to  re- 
cover, nnlees  the  land  was  transferred  by 
deltaiUlants  to  the  Irondale  Lead  Company  in 
pursuance  of  and  nnder  the  renewal  option 
from  defendants  to  Oewge  J.  Oole.  The 
third  or  raewal  optUm  r^tered  to  emted 
a  price  of  $66  per  acre  for  the  land  whereas 
plaintiff  was  ntltled  to  reoovw  upon  a  find- 
ing of  ffects  In  accord  wldi  the  law  as  stated 
in  the  opinion  In  the  companion  cmse  referred 
to;  that  is,  that  ha  wu  the  procuring  cause 
of  the  sale  and  that  it  was  made  at  $60  per 
acr^  the  inrice  antborised  to  him  or  In  for- 
theitaice  of  hie  eOortSt  if  made,  at  |66  per 
acre  as  defandants  insist  By  making  plain- 
tUTs  right  of  recovery  depend  upon  the  fact 
that  the  sale  was  affected  in  pursuance  of 
and  under  the  rmewal  option  wliich  st4?u- 
lated  f6S  per  acre  the  court  precluded  his 
right  of  compMMSatlon  on  a  sale  at  (60  per 
acre,  which,  according  to  tlie  evidence  Intro- 
duced by  him,  waa  Hie  actual  price  givm  for 
the  land.  In  thla  case  thoe  can  be  no  doubt 
that  ttie  sale  waa  made  In  a  measure  in  pur- 
suance of  the  t^iird  or  raiewal  option,  for 
the  convayanee  of  the  land  was  had  before 
that  VBtioB  finally  expired.  However  that 
may  be^  jilainttff  was  entitled  to  recover  If 
the  sale  was  effected  through  his  agency, 
that  is  by  his  Initiation  and  defendants'  con- 
tinning  the  transaction  at  $60  per  acre,  and 
it  ia  certain  that  audi  a  sale,  if  made,  was 
neitter  In  pursuance  of  nor  uzider  the  renew- 
al opttfm.  Ther^re  the  instruction  is  erto- 
neons  in  so  ftr  as  it  makes  the  right  of  re- 
covery depend  entirely  upon  the  consum- 
mation of  the  sale  being  perfected  in  pursu- 
ance of  and  under  the  renewal  option  which 
stipulated  the  price  at  $65  per  acra 

TCf  the  reasons  stat^  the  Judgment 
ahoold  be  reversed  and  the  cause  remanded. 
It  is  so  ordered. 

BBXN0LD8,  P.  3^  and  ALUDN,  con- 
cur. 


STATB  V.  COSTER. 

^^ansss  Cat7  Court  of  Appeals. '  Mlssoori. 
Ifay  6,  1913.) 

1.  SifBEZzuiaNT  (§  11*)— EjLbkbntb  or  Or- 

IBNSB— COIfVKBSIOn  BT  ElCPLOTfi. 

Where  a  wholesale  grocery  company  em- 
ployed one  whose  duty  it  waa  to  deliver  and 


check  out  goodi  which  had  been  lold,  and  also 
employed  a  transfer  commny,  one  of  whose 
wagons  was  driven  by  one  N.,  a  delivery  by  the 
shipping  clerk  to  N.,  and  his  conversion  to  his 
own  nae  by  selling  the  goods  and  dividing  the 

Eroceeds  with  the  shipping  clerk,  was  an  em- 
esslement 

[Eld.  Note.— For  other  cases,  see  Embesste- 
ment,  CenL  Dig.  |S  8,  10 ;  Dec.  Dig.  I  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2860-2S68;  vol  8,  p.  7649.] 

2.  RECpivxKO   Stolkk  Goods  <|  3*)— Sk^ 

uiiTTS  or  OrraNSB—THKET. 

Defendant,  who  purchased  goods  from  one 
who  had  embeszled  tbem,  was  not  gollty  of  re- 
ceiving stolen  goods. 

[Bd.  Note.— For  other  cases,  see  Receiving 
Stolen  Oooda,  Cent  Dig.  1  4 ;  Dec  Dig.  |  2.*] 

Appeal  from  Criminal  Court,  Bndianan 
County;  Thtm.  V.  Ryan,  Judge. 

B.  Coster  was  convicted  of  receiving  stolw 
goods  knowing  them  to  have  bem  stola.  and 
he  aroeala.  Beversed. 

Thompson,  Oriswold  *  ThmnpsoUt  of  St 
JosqAi,  for  appdOant  BUiott  W.  Majw, 
Atty.  Owl,  and  0.  OL  Vetzell,  Pros.  Atty.,  of 
St  ToseiA.  for  the  Stata 

BLLESOM,  J.  [1]  DefSndant  waa  charged 
and  convicted  of  receiving  stolen  goods,* 
knowing  they  were  nbdm.  It  appears  that 
a  wbolaeale  grocery  company  had  in  its  em- 
ploy one  Ashlmft,  whose  duly  it  was  to  de- 
liver and  <±oA  out  goods  belonging  to  the 
company  which  had  been  sold.  The  company 
also  had  la  Its  aoajfiof  a  transfor  company, 
one  of  whooB  mgons  ms  drirai  one  Nel- 
sim.  It  was  tiie  duty  of  Ashlo<^  to  delivw 
and  chedc  out  to  the  trsnsffer  wagons  goods 
for  delivery,  end  in  the  instances  upon  which 
the  indictment  was  founded  Aablock  deliver^ 
ed  goods  to  Ndson,  and  he  conrerted  them  to 
his  own  use  by  selling  to  purchasers  and  di- 
viding the  proceeds  with  Asblodi.  In  this 
state  of  ease  the  offense  was  anbeselemeut 
and  not  larceny. 

[}]  The  i^dpals  h^ng  guilty  of  embez- 
Element^  the  accessory  would  not  be  guilty  of 
larceny.  State  v.  Casey,  207  Ma  1,  106  S. 
W.  640,  128  Am.  St  Repi  867,  13  Ann.  Cas. 
878;  State  v.  Fink,  186  Mo.  60.  84  S.  W.  921. 

Th9  Judgment  should  be  reversed  and 
cause  remanded.  All  concur. 


CAHBEN  et  ux.  v.  SQUIRES. 
(St  Lonis  Court  of  Appeals.  Missouri. 
May  6,  1018.) 

1.  Affux  and  Bbbob  (i  1009*>— BEvnw— 
EqmiT  Causes. 

In  equitable  actions,  findings  of  fact  by 
the  trial  court,  while  persuasive,  are  not  con- 
clnslTe  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8870-8978;  Dec.  Dig.  | 
1009.*] 

2.  PBinOIPAL  AMD  AaXNT  Q  23*)— BVXDENCI 
— SUinClBNCT. 

In  an  action  where  plaintiffs  sought  to  re* 
cover  for  defendants'  fraudnlent  mlsrepresen- 
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tatioiu  In  the  Mle  of  propertr.  erldenee  held 
to  show  that  one  of  the  defendant*  wat  plain- 
tiffs' Instead  of  defendants'  agent. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  |  41;  Dec.  Dig.  |  :».*] 

3.  Fraud  (|  S8*}  —  AonoNa  —  BTZDinra  — 

SUBTZOIBITOT. 

In  action  frhere  plaintiffs  counted  on  de- 
fendant's fraudulent  miarepresentations  In  a 
sale,  evidence  held  insufficient  to  establish 
same. 

[Sd.   Note.— For  otbor   cases,   see  Fraud, 

Cent  Dig.  U  65-C9;  Dec.  Dig.  |  6&*] 

4.  Fraud  (|  22*)— MiSBRPBEBBirrATioiTS— Du- 
ty TO  iKVEaXIQATB. 

Where  plaintifb,  who  traded  land  for  de- 
fendants' restaurant,  vere  given  ample  oppor- 
tonttr  to  InTestigate  the  books  of  toe  restau- 
rant,  but  instead  relied  upon  the  mlsrepreaen- 
tationa  of  an  agent  whom  the;  had  employed 
to  effect  the  sale,  the;  cannot  recover ;  no  con- 
cealment having  been  attempted  bj  defendaots. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent  Dig.  fi  19-23;  Dec  Dig.  i  22.*] 

6.  Husband  and  Wzfx  25*)— Aoekct  of 
Husband  fob  Wifb. 

Where  a  husband  and  wife  together  owned 
a  farm,  and  the  wife  made  the  husband  her 
agent  for  its  sale,  she  is  bound  by  his  negli- 
gence in  effecting  an  exchange  uereof;  and 
although  the  property  taken  In  lien  of  it  was 
of  much  leas  value,  she  i«  entitled  to  no  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Hosband 
and  Wife,  Cent  Dif^.  i|  148-161.  153,  154, 
625;  Dec.  Dig.  {  26.*] 

Appeal  from  Circuit  Court,  Bollinger  Oonn- 
ty;  PetOT  H.  Hock,  Jadsa 

Action  by  Brnest  (^amren  and  wife 
acBinst  Colin  S.  Squires  and  anotb^.  From 
a  judgment  against  the  named  defendant, 
he  appeals.  Reversed. 

Wm.  M.  Moi^n,  of  Marble  Hill,  and  An- 
thony <&  Davis,  of  Fredericktown,  for  ap- 
pellant Edward  D.  Hays,  of  Jackson,  for 
respondents. 

REYNOLDS,  P.  J.  It  Is  claimed  that  this 
is  a  suit  in  eQuity.  The  petition  avers  that 
plaintiffs  being  the  owner  of  certain  describ- 
ed real  estate  in  Bollinger  county,  this  state, 
were  Induced  to  exchange  that  real  estate 
for  a  business  carried  on  by  defendants 
Smith  and  Squires  In  Jackson,  Cape  Girar- 
deau county,  under  the  name  of  Colin  S. 
Squires  &  Co.  That  bus'iness  was  the  con- 
ducting and  operation  of  a  restaurant  and 
ice  cream  concern,  and  It  Is  alleged  that  de- 
fendant Smith  was  a  partner  at  the  time  of 
the  exchange  of  the  properties  and  so  repre- 
sented himself  to  plaintiffs ;  that  Smith  rep- 
resented that  the  firm  had  owned  and  oper- 
ated the  business  for  a  period  of  about 
seventeen  months;  that  the  patronage  of 
the  firm  and  the  business  had  gradually  in- 
creased from  the  time  It  was  established  In 
January,  1008,  to  the  month  of  May,  when 
the  deal  was  on  for  the  exchange  of  this 
restaurant  business  for  the  farm ;  that  It 
was  becoming  larger  and  more  profitable; 
that  the  gross  sales  of  the  firm  in  the  busi- 


ness during  the  serenteoi  months  bad  aver- 
aged $1,000  a  numth,  a  dally  aTeiage  ot  $83.- 
33%;  that  relying  mtirely  np<m  these  lefve- 
sentations  of  tbe  defoidant  Smltli,  ttie  trade 
bad  been  made,  it  being  agreed  that  Smith 
and  Squires  would  pay  plalntlffB  9400  in 
money,  the  difference  between  the  $2,000  and 
the  valne  of  tbe  farm,  $3,00a  It  Is  charg- 
ed that  all  these  repreamtatlons  of  Smith 
as  to  the  valoe  ot  the  business  wen  false 
and  made  with  the  Intent  to  deceive  the 
plaintiffs :  that  lAalnUfEs  had  acted  on  these 
representations,  bad  relied  entirely  upon  the 
good  faith  and  int^rlty  of  Smith  and  had 
trusted  him  implicitly  as  to  these  repreeen- 
tatlona  being  tme;  that  after  maklag  the 
exchange  and  taking  over  the  business  plain- 
tlfFS  found  that  these  representations  as  to 
the  value  of  the  business  and  as  to  the 
amonnt  of  the  sales  and  profits  were  gross- 
ly false ;  that  in  truth  and  in  fact  tbe  gross 
sales  amounted  to  an  average  of  about  $707.- 
10  per  month,  a  daily  average  of  $23.67,  and 
that  instead  of  the  business  Increasing  since 
January,  1906,  It  had  been  gradually  fall- 
ing off ;  that  the  $400  difference  between  tbe 
$2,600  valuation  at  which  plaintiff  tiad  taken 
tbe  business  and  |3,000,  the  value  of  the 
farm,  had  never  been  paid  plaintiffs  by 
either  of  the  defendants,  and  that  defend- 
ants had  furthermore  failed  to  deliver  and 
turn  over  to  plaintiffs  articles  pertaining  to 
the  business,  of  tbe  value  of  $126,  and  which 
artides  were  included  in  the  sale.  Judgment 
was  prayed  for  the  J 400  and  for  the  value 
of  the  articles  not  delivered  and  averring 
that  the  total  loss  of  plaintiffs  in  tbe  trans- 
action was  $2,000,  Judgment  was  asked  for 
that  amount  and  that  a  vendor's  Hen  be 
aflaxed  on  the  real  estate  which  plaintiffs 
had  conveyed  to  tbe  defendant  Squires  in  ex- 
change for  the  restaurant  business. 

Denying  all  the  allegations  of  fraud  or 
deceit,  defendants  denied  that  they  were 
partners  at  the  time  of  the  transaction  or 
bad  any  Joint  interest  In  the  restaurant  busi- 
ness ;  denied  that  tbe  real  estate  was  taken 
in  exchange  at  tbe  valuation  of  $3,000  but 
aver  that  the  exchange  of  the  real  estate,  a 
part  of  which  belonged  to  the  husband  and 
part  to  the  wife,  was  on  an  even  trade  of 
that  for  the  restaurant  business,  both  being 
valued  at  $2,600 ;  denied  that  defendants  or 
either  of  them  had  sold  the  restaurant  busi- 
ness for  $2,600,  or  any  other  sum,  but  aver 
that  the  transaction  was  an  even  exchange 
between  plaintiffs  and  the  defendant  Squires, 
the  restaurant  business  exchanged  for  the 
land,  plaintiffs  also  agreeing  to  take  care  of 
certain  Judgments  which  were  against  the 
plaintiff  Ernest  C&mren,  and  a  lien  on  his 
land,  and  also  to  clear  tbe  land  of  an  In- 
cumbrance amounting  to  aome  $216,  evidenc- 
ed by  a  deed  of  trust 

A  reply  was  filed  to  the  answers  and  the 
cause  submitted  to  the  court  wltliout  the  In- 
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temotlm  of  a  iary,  both  parUa  ai  wtfl  a« 
tli«  coort  asnelng  to  try  die  case  as  ons  In 
eqidty.  At  the  condnakm  of  the  trial  the 
court,  after  taking  the  cause  nnder  advise- 
ment, entered  a  decree  discharging  the  de- 
fendant Smith  fitmi  all  demands  of  plalntUb 
and  rwdwing  judgment  In  his  favor.  It  was 
further  adjudged  and  decreed  that  the  plaln- 
tur,  Iknest  Gamren,  have  and  recover  of  the 
defendant  Squires  $96.87  and  bis  costs  and 
dwrsBB,  as  his  proporttmate  share  In  ttie 
$126  found  to  be  the  value  of  articles  ocm- 
tracted  to  be  turned  over  to  plalntHfg  but 
not  delivered,  and  that  execution  Issue  there- 
for, to  be  levied  on  ttw  real  estate  of  tbe 
defendant  Sqnlres,  which  land  was  idiarged 
with  a  vendor's  Uen  for  Uiat  amount  In 
favor  of  Ernest  Camren.  It  was  further 
adjudged  and  decreed  that  the  plaintUf,  Cora 
Oamren,  wife  of  Ernest  Camren,  have  and 
recover  of  the  defendant  Sqnlres  the  sum 
of  $399.13,  and  her  costs  and  charges  and 
that  execution  Issue  therefor,  to  be  levied 
out  of  the  real  estate  whlcb  had  belonged  to 
her,  that  land  being  charged  with  a  ven- 
dor's  Uen  for  that  amount 
'  A  motion  for  new  trial  was  filed  by  de- 
fendant Squires  and  exception  saved  to  the 
action  of  Uie  court  in  overruling  It  Where- 
upon Squires  duly  perfected  his  appeal  to 
this  court 

[1]  Without  expressing  an  opinion  as  to 
whether  this  is  a  suit  in  equity  or  an  action 
at  law,  or  as  to  whether  plaintiffs  could  join 
In  this  action,  we  have  concluded  to  dlsfiose 
of  It  on  the  tbeory  upon  which  It  was  tried 
by  the  trial  court  and  by  counsel  for  the 
respective  parties.  We  have  accordingly 
read  all  the  testimony  in  the  cause  with  very 
great  care.  We  have  before  us,  not  only  all 
the  testimony,  but  a  memorandum  filed  by 
the  learned  trial  judge  In  connection  with 
his  decree.  While  that  memorandum  Is  not 
binding  upon  us,  It  has  proved  a  great  aid  In 
getting  at  the  theory  upon  which  the  trial 
court  handled  and  disposed  of  the  case. 

Treating  the  case  as  one  In  equity,  while 
the  conclusion  of  facts  arrived  at  by  the  trial 
court  is  persuasive,  It  dofs  not  conclude  us. 
We  have  arrived  at  oor  own  conclusion  In 
the  case  from  a  very  careful  examination 
and  consideration  of  the  testimony.  It  may 
be  said  that  In  conslderatlng  the  testimony, 
we  are  governed  somewhat  by  the  fact  that 
the  rotation  of  the  plalntlfl  Brnest  Camren 
for  truth  and  veracity  was  very  seriously  as- 
sailed by  several  witnesses.  We  are  unable 
to  say  how  far  this  controlled  the  trial  court, 
but  we  have  that  evidence  before  us  and  the 
witnesses  who  gave  it  are  all  neighbors,  evi- 
dently men  of  standing  In  the  communis 
whose  characters  are  in  no  way  Impugned 
or  assailed.  For  that  matter,  no  attempt 
whatever  was  made  to  question  the  goieral 
reputatUm  and  duracter  for  truth  and  ve- 
racity of  ^ther  of  the  defendants.  We  are 
alto  determining  the  credibility  of  the  testi- 


mony of  the  plalntlfl  Brnest  Oamren  in 
great  measure  by  that  testimony  itself,  apply- 
ing to  it  the  teat  aa  to  Its  probability.  His 
wife  also  testified,  as  did  bis  aged  mother. 
But  it  la  BO  evident  that  all  of  any  Im- 
portance they  testified  to,  and  It  was  not 
mndi,  eame  to  them  from  tbm  husband  and 
son,  that  it  is  hardly  worth  conddering. 

12]  31ie  leanwd  trial  court  found  that  de- 
fendant Smith  was  acting  in  tiie  transaction 
aa  the  agent  of  defendant  Squlrea  We  have 
not  readied  that  conclusion.  It  appears  that 
deteidant  Smith,  among  other  occupations, 
was  a  real  estate  agent,  and  that  he  had  been 
appToadied  by  the  plidntlfl  ffimest  Camren 
to  make  a  nUe  or  procure  a  trade  for  him 
for  the  farm  which  he  and  his  wife  owned 
and  on  which  they  resided.  Mr.  Smith  testi- 
fied that  at  the  close  of  the  transaction  Mr. 
Camrm  paid  him  fl2St  a  commission  tor  ef- 
fecting the  trad^  five  per  oent  on  the  agreed 
valuation  between  them  of  the  farm,  that  is 
^JEOfk  He  paid  U  by  check,  whldi  apparent- 
ly  was  cashed  by  Smith.  Mr.  Oamrm's  ex- 
planati(m  of  this  Is  that  he  loaned  Mr.  Smith 
thia  money  on  hia  promise  that  he  (Smith) 
would  tepay  tt  within  a  few  da^  smlOi 
never  reiMld  it  and  there  la  no  spedflc  testi- 
mony on  the  part  of  Mr.  Camren  that  i^r 
to  tfving  his  testimony  In  this  case  he  ever 
Intimated  in  any  way  that  Smith  owed  him 
1125  for  borrowed  money.  Tbe  nearest  he 
comes,  when  pressed  to  state  wheQier  he  had 
evor  demanded  this  amount  bpck  flrom  Smith, 
is  to  say  that  he  "asked  him  (SmlQi)  to.  com- 
ply with  his  part  of  the  contract"  That  can 
hardly  be  cmistmed  into  a  demand  for  tUs 
money  which,  according  to  Camren,  had 
nothing  to  do  with  the  trade.  Most  certain- 
ly he  did  not  Include  this  item  of  |12S  in  the 
petition  in  this  cause,  nor  seek  to  recover  it 
here.  Considering  the  whole  testimony,  that 
of  Ounren  and  Smith  in  this  transaction  and 
bearing  in  mind  the  explanation  of  both  par- 
ties to  the  matter,  we  can  come  to  no  con- 
tusion but  that  Smith  in  this  trade  la  to  be 
considered  the  agoit  of  plaintiffs.  Then  Is 
not  a  particle  of  testimony  that  he  was  act- 
ing as  agmt  for  Squires.  We  are  confirmed 
in  this  view  of  the  case  by  the  fact  that 
there  is  no  testimony  whatever  In  it  tending 
to  show  that  prior  to  his  entering  upon  the 
matter  with  Camren,  Smith  had  any  i^^cy, 
employment  or  authority  from  Squires  to  sell 
or  trade  for  the  restaurant 

[t]  Squires,  it  appears,  was  the  brother-in- 
law  of  Smith  and  had  gone  into  this  res- 
taurant business  originally  with  Smith  but 
about  four  mcmtbs  afta  It  was  started  Smith 
had  sold  out  his  Interest  to  a  young  man 
named  Allen.  '  Bow  long  Squires  and  Allen 
continued  In  copartnership,  does  not  appear. 
It  does  am>ear  that  when  the  trade  was 
made  between  Squires  and  the  Camrens, 
Squires  ahme  acted,  although  the  firm  name 
of  Colin  S.  Squires  &  ConQ>any  was  still  used 
in  the  business.  It  is  also  In  evidence  that 
Allen  was  present  when  Oamren  visited  Jack- 
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son  to  examine  the  boelness.  Smith  knew 
that  Squires  wanted  to  get  ont  of  the  busi- 
ness and  return  to  his  original  occupation 
of  railroading,  as  a  contractor,  but  apparent- 
ly he  did  not  know,  nnttl  he  went  to  Jackson 
with  Camren  and  brought  the  two  men  to- 
gether that  Squires  would  entertain  a  proi>- 
osltion  to  ezcliange  his  restaurant  for  a 
farm.  What  he  did  know  was  that  Squires 
wanted  to  quit  the  restaurant  business.  Be- 
yond all  doubt  Camren  was  the  one  who  first 
approached  Smith.  He  called  on  him  at  his 
business  oflBce  in  Marble  EOU  or  LutesrlUe, 
It  is  not  clear  at  which  place;  at  all  ercmts 
In  one  or  tiie  other  place,  In  Bollinger  oount7» 
and  told  Smitb.  he  wanted  to  sdll  out  or  get 
out  of  that  ntiLgbboriuMd,  where  he  appeared 
to  have  beoi  In  trouble  with  some  ot  bis 
neighbors.  His  mothor  and  wlfb  both  testified 
that  they  feared  for  his  Ufe  there  and  were 
afraid  to  have  him  leave  die  house.  Smith 
told  him  be  probably  could  get  a  trade  for 
him  of  a  farm  In  another  part  of  the  countr* 
Oamren  objected  to  this  as  too  far  oC 
Smith  tiien  told  htm  ttiat  his  brother-ta*Iaw, 
flquireB,  had  tUa  restaurant  business  at 
Jackson  wbU^  he  wanted  to  get  ild  but 
tu  did  not  say  that  Squires  would  trade  it 
Camren  made  no  definite  answw  and  went 
home.  Two  or  three  days  after  ttiis  talk 
between  Smith  and  Oamren,  Smith  was  told 
by  some  n^i^bors  tttat  Mr.  Oamroi  said  he 
wanted  him  to  come  ont  and  see  him;  that 
tiliey  would  go  ahead  and  see  if  they  eonld 
make  the  trade  of  the  ftrm  for  the  restau- 
rant The  Oamrai  ftum  was  aome  eli^t  or 
nine  miles  from  Marble  Bill  and  Smitli  went 
out  and  b«  and  Oamren  went  onr  the  fkrm 
and  Oamrai  stated  that  his  price  ms  92,500 ; 
that  he  ought  to  have  91,000  but  under  the 
drcnmstances  he  would  take  f2^f00.  Smith 
told  the  Chmrens  about  the  restaurant;: 
what  he  tliou^t  of  it  ^ey  accordingly 
agreed  to  meet  and  go  to  Jackscm  together, 
which  they  did.  Arriving  there  in  the  after- 
noon. Smith  introdnoed  Oamren  to  Squires 
and  left  thooa  to  tbemsdlTes  to  talk  the  mat 
ter  over.  Oamren  stayed  at  the  restaurant 
aU  the  evening  ot  tbsA  day  and  until  ton  o'- 
clock at  nli^t,  vhea  it  was  dosed.  Dur- 
ing that  ereilng  and  the  next  morning  until 
train  time^  Camren,  elthor  In  company  with 
Quires  or  wlUi  Allen,  wait  all  over  tiie 
premises  and  exandned  contents,  Allen 
pointing  out  to  Camren  certain  artlclM  of 
Squires  or  of  Mrs.  Squires  and  whldi  were 
not  to  be  included  In  tbe  proposed  sale. 

The  concern  kept  the  usual  bo<^,  Journals 
or  day  books,  and  ledgers,  and  also  had  a 
book  in  which  a  complete  Inventory  of  all 
the  property  on  hand  belonging  to  the  busi- 
ness was  kept  These  books  were  all  in 
the  resteurant  while  Camren  was  thm  and 
no  attempt  waa  made  to  conceal  them  from 
him  or  prevent  him  access  to  them.  They 
were  not  offered  to  him,  'uor  shown  to  him, 
nor  referred  to,  as  he  made  no  Inquiry  what- 
ever  concerning  them  and  never  asked  to  see 


them.  Camren  did  not  ask  if  an  Inventory 
had  been  taken,  contenting  himself  with  Ids 
personal  eLamlnatlon  of  the  articles  on  hand, 
and  as  be  says  with  wha,t  Smith  had  told 
him  about  the  business.  He  had  beoi  In  ttie 
restaurant  practically  all  of  the  aftenom 
and  until  lato  at  nl^t  and  for  some  tine 
the  following  morning,  and  had  an  opi/oc- 
tnnlty  to  obaerve  the  business,  but  mads  no 
Inquiry  as  to  the  daliy  sales  or  ezxKDditorei 
or  for  particulars  of  the  stod^  on  band.  He 
bad,  for  a  time,  been  a  sdiool  teadwr,  bid 
also  k^t  a  country  stor^  and  was  a  fuma, 
about  forty  years  old,  an  IntdUgent  nan. 
He  testified,  when  first  asked  as  to  why  he 
bad  made  no  inquiry  as  to  any  oC  these 
matters,  that  when  he  and  Smith  wae  on 
the  train  going  from  LntesvlUe  to  Jackson, 
Smith  had  said  to  blm  that  he  did  not  wont 
him  (Camren)  to  ask  any  qnesdona  eoneent. 
Ing  this  bushiess  before  any  one.  He  sab- 
sequoitly  varied  this  Ity  saying  that  &nitb 
had  told  him  not  to  ask  anybody  at  all  aboot 
the  business  and  not  to  ask  any  questlonB  of 
any  one  about  It  This  Is  so  Improbable  and 
contrary  to  all  dealli«  between  men  of  ordt 
nary  business  sense  that  we  do  not  beltere 
it  To  accept  Camren's  statement  as  broadly 
as  he  made  it,  be  would  have  been  excluded 
from  asking  any  questiras  evoi  of  Squires  or 
Allen  or  of  anybody  connected  wlOi  toe  bust- 
nees.  It  Is  Imponalble  to  bdleve  that,  even 
If  Smith  had  made  any  such  suggestUm  to 
him,  It  would  not  at  once  have  excited  the 
suspicion  of  himself  or  ot  any  man  as  to 
the  good  faith  or  truthfulness  of  Smith's 
statemento  concerning  the  business,  npon 
which  statements  Camren  says  be  waa  en- 
tirely relying  In  making  the  trade;  that,  too, 
when  he  testified  that  he  took  Smith  then 
to  be  a  partner  at  Squires  In  the  boslnes^ 
Interested  in  the  trade  and  actli^  fOr  him- 
self (Smith)  and  Squires.  At  all  evente^ 
after  having  Inspected  the  business  as  far 
as  he .  thought  necessary  at  the  time,  and 
having  every  opportunity  to  make  the  fnlleet 
Inquiry,  he  and  Smltb  left  Jackson  togetha. 
Squires  testlQring  that  nothing  voy  definite 
had  been  mentioned  about  any  trade  that 
evodng  or  ttiat  night  bat  that  the  next 
morning  Camren,  Allen  and  Smith  were  to- 
gether and  he  (Squires)  told  Gamrm  about 
the  business  of  the  resteurant;  does  not  know 
that  they  went  Into  details;  took  him  all 
over  the  building.  Squires  asked  him  If 
he  (Oamren)  wanted  to  take  an  Invdoe  of 
the  stock,  and  OBmna  said*  **No,*'  that  tt 
was  not  necessary;  that  he  had  been  over 
the  business .  and  that  Allen  had  showed 
him  and  he  was  satisfied.  Introducing  Cam* 
Ten  to  Squires  as  the  man  ha  bad  told 
Squires  about.  Smith  turned  tbe  matter  over 
to  them  to  work  ont  togethw.  After  these 
two  had  telked  It  over,  Smitli  said  be  did 
not  see  any  reason  why  Uiey  eonld  not  trader 
and  asked  them  If  they  could  "get  togetbet 
on  a  trade."  Squires  told  Camroa  that  they 
bad  made  an  Invoice^  a  oompMs  om,  about 
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the  Ist  of  JanniiiTi  1900,  and  Uutt  tbe  In- 
voice abowed  there  was  between  $2,500  and 
^600  <tf  stock  and  flxtoros  on  hand.  He 
did  not  show  fahn  Oie  Inririce  becauas  Gam- 
ren  did  not  ask  for  it  Camreu  asked  noth- 
ing as  to  Vte  total  salea,  or  tlia  txpeaan  of 
ronning  Uie  boslneBB.  No  agreemoit  of  any 
kind  was  reached  at  this  meeting  between 
Sqnins  and  Oasiren  and,  as  Squirea  testified, 
and  in  this  lie  la  in  no  manner  contradicted, 
when  Oamren  left  the  next  morning  he 
(Soalres)  did  not  know  that  any  trade  was 
going  to  be  madfc  AU  tbe  proposition  that 
bad  been  dlacussed  between  him  and  Oam- 
ren waa  tiiat  it  was  to  be  an  eren  t»d^  If 
one  was  made,  the  restaurant  for  tbe  farm. 
Wliat  he  and  Camren  wore  both  Interested  In 
knowing  was  whether  there  was  any  money 
to  be  paid  In  by  either  side  as  difference, 
hot  It  waa  agreed  that  If  a  trade  was  made 
it  was  to  be  an  eno  trade.   Camroi  and 
Smith  left  tbe  next  morning,  apparently  re- 
turning to  Bollinger  county.   Whether  they 
went  together  or  s^rately  Is  not  very  clear, 
A  few  days  after  diey  had  been  to  Jack- 
son, Oamroi  came  In  to  see  Smith  and  told 
him  tlut  be  had  decided  to  make  the  deal; 
that  he  had  talked  It  over  with  his  wifS  and 
they  had  decided  to  go  on  with  It  Smith 
said,  "Whm  are  yon  going  bade  to  make  an 
inroioer'    Oamren  said  that  he  did  not 
care  to  make  an  inrolce.  Whereupon  Smith 
said  to  him  that  be  must  nnderstand  that 
erayOdng  did  not  go  In  with  tliat  stock, 
that  some  of  tbe  things  upstairs  belonged 
to  Mrs.  Soolres,  to  whldi  Camrai  said  that 
be  nnderstood,  and  Smith  then  asked  him 
when  he  wanted  to  mate  the  deal,  and  he 
said.  *'Blght  away."  Asked  about  tbe  title 
to  his  land,  Oamren  told  him  It  was  all  right 
and  Smith  then  asked  Um  who  would  make 
the  deed.    Camren  said  he  supposed  be 
would  bsTe  some  Jnstioe  of  the  peace  make 
it  and  take  flie  admowledgment,  to  which 
Smith  said  that  be  would  rather  go  out  and 
take  the  admowledgment  himself  and  then 
ha  would  know  it  wss  In  rls^t  shape,  but 
be  said  to  Oamrsn  that  he  did  not  want  to 
go  to  tbe  trouble  to  prepare  the  deed  and 
drfn  out  to  bis  (Cftmroi'S)  place  tbe  next 
day  and  they  "all  be  out  of  the  notion"  of 
making  the  deal.  In  answer  to  which  Oam- 
ren told  Bttdth  to  come  out  the  aext  day 
and  tho  deed  would'  be  elgned  op.  Smith 
testifled  that  he  wrote  up  the  deed  for  the 
farm  the  next  morning  before  he  started,  put- 
ting the  consldentton  as  18^000  and  the  land 
as  18S  ae»s  and  a  fraction,  which  was  In- 
oonreet^  as  there  were  only  178  acree.  He 
vent  out  to  Oamrai's  houses  talked  with 
Oamren  and  his  wife,  and  told  the  latter  he 
had  come  to  dose  up  the  deal  for  tbe  term. 
She  asked  bim  something  about  tlie  bnslnees 
and  he  told  her  what  he  thought  about  It 
and  they  accordingly  executed  the  deed 
irideh  was  afterwards  deUrered  to  Squires, 
Oamrm  and  his  fftmily  moving  Into  Jackson 
aod  taking  possession  of  the  restaurant  and 


running  it  for  a  short  time.  To  secure 
Squires  against  some  judgmoitB  against 
Oamroi  and  a  lien  on  tlie  land,  Camren  gave 
a  chattel  mortgage  on  the  restaurant  and 
it  appears  that  ^tber  undn  this,  or  under 
executions  that  were  running  against  Oam- 
rsn, the  property  in  the  restaurant  was  sold. 
Tills  is  about  the  version  of  Smith  and 
Squires. 

Mr.  Camren  and  his  wife  testifled  in  the 
most  poBlttre  terms  that  Mr.  Smith  bad  stat- 
ed that  he  was  a  partner  with  Squires  and 
that  the  articles  in  the  restaurant  inyoiced 
at  |2,tX)0;  that  it  was  a  money-making  com- 
ccffa ;  that  the  sales  aywaged  about  $1,000  a 
month  and  were  growing  better,  and  that  It 
was  in  hnpUeit  rtiUance  on  these  statements, 
which  they  claim  were  false,  that  they  cm- 
snmmated  the  deaL 

[4]  We  cannot,  on  conrideratlon  of  all  the 
evidence  In  the  case,  accept  this  as  true. 
Bren  U  they  wer^  they  wwe  made  by  a 
nuux  tbe  Camrens  bellend  to  be  acting  for 
himself  and  for  Squires  and  they  Jiad  no 
rl^t,  as  prudent  people  to  accept  than  wlthr 
out  any  InTcstigatioD.  They  were  afforded 
erery  <TOwrtunlty  to  lUTestlgate  conditions. 
No  concealment  was  practiced  or  attenuated. 
If  they  choee  to  shut  their  eyes,  they  must 
abide  the  consegnencea. 

The  learned  trial  court  found  that  Smith, 
while  acting  as  agent  for  Svdns,  was  not 
bis  partner  and  not  responsible  In  any 
amount 'to  the  Oanurens;  fliat  tils  agreed 
eonalderaticHi  or  tlie  pordiass  price  of  the 
farm  was  $2,600  and  not  $S,000,  as  con- 
tended by  plalntUfs;  that  the  reasonable 
value  of  the  restaurant,  Including  the  entire 
beioDgings  thereto,  was  $1,000,  and  the  rea- 
sonable value  ct  the  land  $2,600;  that  the 
reasonable  value  of  the  attlclea  that  Squlrea 
failed  to  turn  over  to  the  Camrens  was  $126. 
The  trial  court  further  found  that  Smith 
was  the  agent  of  Squires  and  while  he  bad 
asked  Camren  not  to  make  an  Investiga- 
tion and  that  he  should  rdy  on  Smith's 
ststements  as  to  the  value,  that  according 
to'  tbe  evldeice  Oamren  went  to  Jackson  to 
examine  the  restaurant  as  well  aa  the  books 
and  stayed  thus  long  oionSh  to  make  a 
thorough  examinatton ;  that  be  made  no  in- 
vestigatlon,  much  lees  such  an  investigation 
aa  a  reasmable  man  would  make  wbai  an 
opportunity  presented  Itself  and  that  from 
all  the  evidence  the  trial  Judge  held  that  he 
was  persuaded  that  Oamren  purchased  or 
traded  for  the  restaurant  with  his  eyes  open 
and  that  if  he  was  cheated  he  alone  was  to 
be  blamed  and  therefore  he  la  not  entitled  to 
any  ju^ment  in  the  4»8e  against  elth»  of 
the  defondants.  It  is  a  UtUe  dUBcult  to  rec- 
oncile the  ultimata  fining  with  the  fticts 
fbund.  But  we  agree  with  the  conclusion 
arrived  at  by  the  trial  court  that  Oam- 
ren purebaaed  with  bis  eyes  opoi  and  fliat 
It  be  was  cheated  be  was  to  be  blamed  and 
could  not  recover, 
[i]  But  with  this  finding  the  learned  trial 
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court  found,  that  treating  this  as  an  action 
In  equity,  and  tliat  while  It  was  to  be  ad- 
mitted that  her  husband  acted  as  her  ^^t 
in  the  transaction^  It  Is  dear  from  the  erl* 
dence  that  the  wUe  relied  upon  and  acted 
under  the  persuaston  ot  her  husband.  Ac- 
knowledging the  rule  of  law  that  If  an  agent 
iB  derelict  In  hia  dnt7  and  the  principal 
thereby  suffers  loss  or  damage,  that  Uie 
agent  is  responsible  to  the  principal,  the 
leamed  trial  court  concluded  tiiat  it  felt, 
from  an  equitable  stand  point,  that  Ernest 
Gamren  being  the  husband  of  Oora  had  In- 
duced her  to  part  with  her  separate  proper^ 
^  and  that  abe  Is  In  no  position  to  receive 
from  him  the  amount  for  which  she  was  dam- 
aged by  the  trade.  The  court  therefore  con* 
clnded  that  under  the  dicnmstancea  and 
that  right  and  Justice  may  be  done  to  all 
parties,  Mrs.  Gamren  la  entitled  to  *o/it> 
parts  of  the  dltterence  In  the  value  of  the 
restaurant  and  the  farm  and  to  that  percent- 
age of  the  property  not  turned  over.  We 
are  compelled  to  difter  with  the  learned  tri- 
al court  on  this  conclusion,  and  have  been  re- 
ferred to  and  know  of  do  adjudged  case  that 
80  holds.  Nor  are  we  able  to  sustain  It  on 
prindple  Beyond  all  question  the  wife  act- 
ed in  the  transaction  through  the  persuasion 
and  inducement  of  her  husband  and  constl- 
tnted  him  her  agwt  in  the  transaction.  As 
he  was  guilty  of  gross  negligence  in  the 
transaction  of  that  business,  as  Is  conceded 
by  the  court,  and  closed  his  eyes  to  facta 
that  were  not  attempted  to  lie  concealed  from 
him.  It  is  impMslble  for  us  to  agree  with  the 
trial  court  that  this  absolves  Mrs.  Oamren 
from  liability  for  his  ne^igent  acts  as  ba 
agent  Moat  certainly  we  cannot  agree  that 
for  this  neglU^ce  of  the  agent  of  the  wife 
the  defoidant  Squires,  is  to  soffer.  So  con- 
clndlng  puts  an  oad  to  this  casa.  On  no  prin- 
ciple of  equity  that  we  are  aware  of  is  the 
wife  entitled  to  the  recovery  of  her  propor- 
tionate part  of  the  loss  as  against  the  de- 
fmdant  Squires. 

It  follows  that  the  finding  and  Judgment  of 
Oa  circuit  court  most  be  set  aside  and  the 
Judgment  in  the  cause  reversed.  It  is  so  ot- 
deied. 

NCHITONI  and  ALLBN,  JJ.,  ooncor. 


WELBORN  V.  METROPOLITAN  ST.  BY. 
CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 

May  B,  1913.) 

1.  DaJCAOBS  216*)— IirsTBUCTIOITB. 

Ad  instruction  Id  a  personal  inju^  action 
that  plaintiff  could  recover  for  such  suffering  as 
the  Jury  micbt  believe  from  the  evidence  she  in 
all  ''probability"  would  endure  in  the  future 
was  not  erroneous  for  using  the  quoted  word. 

[Ed.  Note.— For  other  cases,  see  DamasM, 
Cent  Dig.  ||  548-555 ;  Dec.  Dig.  |  216.*] 


2,  APFKAL  AND   BSBOB  (|  1006*)— Bavnw— 
EXOBSSIVB  Damaqeb, 

The  fact  that  a  iujj  in  a  previons  trial 
gave  a  verdict  for  a  different  or  much  smaller 
amount  will  not  control  the  court  on  appeal  in 
passing  upon  the  ezcessiveness  of  the  verdict 
in  a  subseqaent  trial 

[Ed.  Note.— For  otiur  cases,  see  Appeal  and 
gT^^^Gent  Dig.  ii  SOUr^WM;  Dec.  Dig.  { 

3.  DAiuon  (|  131*)— PnaoHAi.  Injnans- 

ElCESeiVB  VBBDIOT. 

In  an  action  for  personal  injuries,  where 
no  limbs  were  lost  and  no  disfigurement  result- 
ed, and  there  was  a  dislocation  at  the  hip  and 
at  some  of  the  ribs,  judgment  for  |7,60O  would 
be  reversed  nnleas  a  ramittitor  of  9SJB00  Is 
made. 

[Ed.  Note.— For  other  cases,  see  Danuuea, 
Gent.  Dig.  U  357-367,  370;  Dec  Dig.  fm.'} 

Appeal  from  carcalt  Oonrt,  Jackson  Ooim- 
ty;  Walter  A.  Pow^,  Jndg& 

Action  by  Roallle  Wdbom  against  the 
Metropolitan  Street  Ballway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed  conditionally. 

John  H.  Lncas,  of  Kansas  City,  and  L.  T. 
Dryden,  of  Independence,  for  appellant 
Brewster,  Kelly,  Brewster  &  Bochholi^  of 
Kansas  City,  tat  napondeaL 

ELLISON,  J.  Plalntifrs  action  la  for  per- 
sonal Injuries  received  while  a  passenger  od 
one  of  defendant's  street  cars  in  Kaneaa 
(3^.  The  Judgment  in  the  trial  court  was 
for  her. 

Accepting  the  verdict  as  establishing  the 
facta  as  the  evidence  In  plalntlfTs  bdialf 
tended  to  prove,  we  find  that  plaintiff  was 
injured  In  attempting  to  alight  from  defend- 
ant's car  after  it  had  8toiH>ed  for  the  pur- 
pose of  discharging  passengers.  While  she 
was  making  such  attempt  to  st^  from  the 
platform,  the  car  suddenly  started  and  threw 
her  violently  to  the  pavement  There  was 
ample  evidence  to  sustain  a  finding  of  neg- 
ligence in  starting  the  car  before  plaintiff 
had  accomplished  her  effort  to  ali^t  The 
case  was  properly  submitted  to  the  Joiy  un- 
der instructions  whldi,  though  objected  to, 
are  without  fault 

[1]  One  of  these  inatructions  stated -that 
plaintiff  mlgjit  recover  for  such  soffering  as 
the  Jury  mi^t  believe  from  the  evidence  she 
in  aU  "probability"  would  endure  in  tbe  fn- 
tnre.  The  objection  is  to  tbe  word  "prob- 
ability." The  word  was  need  In  an  Instruc- 
tion In  Devoy  v.  St  Louis  Transit  Ca,  If^ 
Mo.  197,  01  S.  W.  140,  which  received  the  ap- 
proval of  the  Supreme  Court  See,  also, 
Reynolds  v.  St  Louis  Transit  Go.,  189  Ho- 
408,  88  S.  W.  DO,  107  Am.  St  Repu  360i  There 
is  no  substance  to  objections  made  to  other 
Instructions.  The  criticism  on  No.  4  as  to 
definition  of  prepondenuice  of  the  evidence 
is  extreme  tecbnicallly.  We  think  No.  3  ii 
without  fault 

The  only  matter  of  doubt  Involved  in  the 
appeal  Is  the  charge  of  excesslvenees  of  the 
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verdict,  which  was  for  $7,500.  There  wu  a 
former  trial  In  which  it  seeniB  to  be  conced- 
ed fbe  verdict  waa  <mlT  $750. 

[2]-  Verdicts  at  different  juries  on  the  same 
case*  where  the  amount  to  be  found  is  not 
find  by  maflieioatlcai  calculation,  wUl  quite 
naturally  be  for  unlike  amounts,  and  there- 
fore the  verdict  of  one  Jut  will  not  control 
the  court  in  pasidlng  upm  the  reasonableneas 
of  the  verdict  of  a  subsequent  Jory  in  the 
same  case.  Tet,  in  a  difference  ik  sodk  mag^ 
nitode  as  bwe  shown,  it  is  enon^  to  excite 
attention. 

[I]  We  have  gone  over  the  evidoice  as  to 
the  i±aractei  of  plaintUTs  Injurtes;  and, 
while  they  were  shown  to  be  eerions,  they 
are  not,  in  our  judgment,  d  such  aggravated 
nature  as  to  justify  so  large  a  sum.  No 
limbs  were  lost  Kod  no  dlsflgnronent  has  re- 
sulted. There  was  a  dislocatton  at  the  hip 
and  of  some  of  the  ribs. 

Believing  tlie  wdict  to  be  beyond  the  pale 
of  reason,  we  must  revwae  the  judfepnent  and 
moand  the  cause  unless  a  remlttttur  of  $8.- 
000  be  made  within  ten  days.  If  that  is 
done,  the  Judgment  will  be  affirmed.  All 
oaiCQr. 


SUBSA  V.  CASH. 

(Springfield  Oonrt  of  Appeals.  IflHoail 
Ua7  S,  1018.) 

1.  JuDOiaEiiT  (I  56B*)— Co  iTcr.u8ivBNE88— Dis- 
missal WFTHODT  PBSJUDICB. 

A  Judgment  of  dlBmias&l  "witlioiit  preju- 
dice" is  no  bar  to  a  eubseqoent  anit  on  Uie 
same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1018;  Dec.  DigTl  666.*] 

2.  Fbadds,  Statute  of  (|  60*)— Natoss  or 

ConTBACT— BXCHANOB  OV  PSOPKBTT. 

A  contract  to  exchange  real  property  for 
real  and  personal  property  Is  within  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  lee  Frauds, 
Statute  of,  Cent  Dig.  0  83^111 ;  Dec.  Dig.  | 
«».•] 

3.  Pbaitds,  Statctte  or  (I  120*)— Part  Pra- 
roKif  AiTci^— Reicbdt  at  Law. 

The  doctrine  of  part  performance  of  a 
contract  does  not  take  it  out  of  the  statute  of 
fraods  when  the  remedy  aoogbt  is  at  law. 

[BU.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  if"  28T-»2,  303.  306-308, 
811,  314.  318-^  m,  820,  ^jDec.  DigTl 
129.*1 

4.  SPioino  Pbbpobhance  (f  39*)— Contract 

FOB  THB  EZCHANOK  OF  L&nn— BnFOBCE- 
ICKKT. 

The  theory  on  which  a  court  of  equity  de- 
crees specific  performance  of  an  oral  contmct 
for  the  exchange  of  real  property  which  has 
been  partly  penormed  is  not  that  of  enforcing 
the  oral  contract  but  of  requiring  defendant  to 
do  that  which  he  has  agreed  to  do  where,  hav* 
log  led  the  complainant  to  change  his  positioo, 
to  do  otherwise  would  permit  the  statute  of 
frauds  to  be  oeed  as  a  ciMk  for  fraud. 

[Ed.  Note.— For  other  casea;  see  Specific  Pet- 
formanc^  Cent  Dig.  H  114-119 ;  Dee.  Dig.  | 
39.*] 


6.  Fkauds,  STATina  m  <|  117*>— Sau  or 

liAND— MEHOBAKnUH— TTHDUaViaBD  DBD 

— BtaOBOW. 

An  undelivered  deed,  though  deposited  In 
escrow,  is  not  a  sufficient  memorandum  of  a 
contract  for  the  exchange  of  land  to  satisfy  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  261 ;  Dec  Dig.  i  Ut.*] 

6.  FsAuns,  Statute  of  <i  129*)— EJichakob 
OF  Land— Past  Pebfobuahce. 

nalntiit  and  defendant  orally  agreed  on  an 
exchange  of  plaintiff's  farm  for  defendant's 
store  property  and  goods.  No  written  contract 
was  made,  but  deeds  were  executed  and  placed 
in  escrow.  Plaintiff  advertised  a  sale  of  his 
personal  property  on  the  farm  and  delivered 
possession  to  defendant's  tenant  who,  however, 
never  took  actual  possession,  and  before  the 
sale  defendant  notified  plaintiff  that  he  would 
not  carry  out  the  exchange.  Held,  that  such 
acts  did  hot  constitute  sufficient  part  perform- 
ance to  take  the  case  out  of  the  statute  of 
frauds  so  that  plahitiff  could  maintain  an  ac- 
tion for  damages. 

[Bd.  Note.— For  ottier  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  M  287-292,  306-30& 
311,  314.  818-^  8SS,  325,  826;  Dec.  Dig.  I 
12a*] 

7.  FRAtiDS,  Statute  or  (I  129*)— Equitabi* 
Estoppel— Statct»  or  Frauds. 

Where  defendant  did  not  Induce  plaintiff 
to  make  an  oral  contract  for  exchange  of  prop- 
erty with  a  fraudulent  intent  not  to  perform 
the  same,  the  fact  that  plaintiff  took  certain 
steps  to  perform  the  contract  before  he  waa  no- 
tified that  defendant  refused  to  perform  was 
not  sufficient  to  estop  defendant  to  rely  on  the 
statute  of  frauds  as  a  defense  to  an  action  for 
damages  for  aonperformance. 

[Ed.  Note.— For  other  cases,  see  Frauds,  SUt- 
nte  of.  Cent  Dig.  il  287-^  303,  306-306, 
311,  314,  318-320^  £03,  32D,  826;  Dec.  Dig. 
g  129.*] 

Bobertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court;  Blpl^  Coun- 
ty; J.  a  Sheppard,  Judge. 

Action  by  WUlis  Suisa  against  a  N.  Cash. 
Judgment  for  plaintUt,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

The  controversy  In  this  appeal  grew  out 
of  an  unsuccessful  attempt  by  plaintiff  and 
defendant  to  exchange  property.  The  defend- 
ant In  the  circuit  court  is  appellant  here. 

The  «m^ded  petition  alleged  that  re- 
spondent had  entered  Into  an  oral  contract 
with  appellant  to  exchange  his  farm  for  a 
house  and  lot  in  the  town  of  Naylor,  togeth- 
er with  a  stock  of  goods  In  said  house;  that 
the  agreed  price  of  the  house  and  lot  was 
$800;  the  stock  of  goods  was  to  be  invoiced 
at  the  first  cost  to  appellant;  that  in  consid- 
eration thereof  respoudeut  was  to  convey  to 
appellant  bis  farm  In  Ripley  coun^  at  the 
price  of  $3,000,  less  an  Incumbrance  of  $400, 
and  sell  his  personal  property  on  the  farm, 
and  after  paying  the  proceeds  of  the  sale 
to  appellant,  either  in  money  or  notes  paya- 
ble to  appellant,  to  execute  a  mortgage  od 
the  house  and  lot  for  the  balance,  to  be  due 
in  nine  months  from  the  taking  of  said  in- 
voice; that  in  pursuance  thereof  respondent 
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and  annellant  rented  deeds  to  tbelr  respeo> 
tlTe  panela  of  real  estate  and  placed  them 
In  tlie  bank  of  Naylor,  togetlier  witlk  the  ath 
straet  of  title  to  reqMmdenfs  farm,  to  be 
dellrered  vhen  the  Invoice  of  ami^ntfa 
sto^  of  mercbandlee  had  been  taken;  that 
reap(Hideat  sold  his  peisonal  property  at  auc- 
tion as  agreed  upon,  tendered  atip^lant  the 
proceeds  thereof,  delivered  the  possession  of 
the  farm  to  aiq;>ellant,  snd  offered  to  take 
the  Involoe  of  appellant's  stock  of  merchan- 
dise and  execate  the  mortgage  for  the  bal- 
ance, tf  any,  and  requested  the  dellTery  firom 
dtifendant  oC  the  warranty  deed  conveying 
the  lot  and  store  bnlldioK,  and  requested 
the  possession  the  stock  of  gooOi  at  Uie 
Invoice  price  according  to  tiie  tonus  of  said 
agreement;  tliat  am)eUant  rtfaaed  to  omn- 
ply  with  tiw  terms  of  the  contract ;  and  that 
he  was  damaged  In  tiie  aggregate  1600,  set- 
ting forth  the  several  Uans  of  damiiga. 

Aroellant  filed  a  demurra  to  the  amendefl 
petition  setting  out  that  the  petition  did 
not  state  a  cause  of  action  and  that  the  om- 
tract  pleaded  was  within  the  statute  of 
frauds,  which  was  overruled.  Thereupon  the 
appellant  fll^d  an  answer  containing:  (1) 
A  gmeral  draiial;  ®  a  plea  tlut  the  con- 
tract rtiled  upon  by  respondent  was  wlQiln 
the  statute  of  frauds,  not  bdng  In  writing; 
and  the  defoise  that  respondent  was  bar^ 
red  from  prosecuting  his  action  by  reason  of 
a  judgmoit  in  equity  against  him,  whereby 
he  sought  to  oiforce  Qtedflc  porfOTmance  of 
the  same  contract  And,  before  the  introduc- 
tion of  any  evi^noe  in  the  causey  appellant 
made  formal  objection  to  the  taking  of  any 
testimony,  stating  the  same  grounds  as  were 
alleged  In  tiie  demurrer.  The  defendant  re- 
quested and  the  court  refused  to  give  a 
peremptory  instruction  at  the  dose  of  the 
I^UdntUTs  evldaice^  and  again  at  the  dose 
of  all  the  evldffiiee  In  the  case.  The  Jury 
retnmed  a  verdict  for  the  plaintiff  for  the 
anm  of  fSOO. 

There  la  no  dispute  between  the  parties 
that  there  was  an  oral  agreement  concern- 
ing an  exchange  of  the  plain tlfTs  farm  for 
the  defendant's  store  building  and  lot  and 
a  Bto(±  tut  goods  which  was  worth  approxi- 
mately 98,000.  There  la  a  direct  conflict  In 
tlie  evidence  as  to  whether  plaintiff  deliver- 
ed possession  of  the  farm  to  defendant 
PlalntUTe  testimony  is  that  they  made  the 
trade ;  that  he  was  to  sell  his  personal  pn^ 
erty  at  auction,  and  tliat  he  was  to  deliver 
the  proceeds  to  defendant  In  ca^  sale 
notes  made  payable  to  defendant;  that  tiiey 
were  then  to  take  an  invoice  of  defendant's 
stock  of  goods,  and,  if  there  was  a  balance 
due  the  defendant,  plaintiff  was  to  give  de- 
fendant a  note  secured  by  a  mortgage  on 
^  store  building.  Plaintiff  says  he  deliver- 
ed  possesalon  of  the  farm  to  defendant  the 
day  Uie  trade  waa  made,  and  that  defendant 
thereupon  orally  rented  the  farm  to  one 
SmlUi,  and  Smith  testlfled  tbat  defendant 
told  him  the  trade  was  made,  and  that  he 


was  able  to  rent  blm  the  farm.  Plaintiff 
testlfled  that  lie  snirendered  possession  to 
the  defendant;  and  that  it  was  agreed  that 
he  was  to  let  Smith  have  the  place  imme- 
diately after  the  sale  of  the  personal  prop- 
erty at  auction.  Smith  admitted  that  he 
nevM"  paid  any  rent  to  either  defendant  or 
plaintiff. 

Davis,  the  bank  cashier,  testified  that  de- 
fndant  made  a  rigned  application  to  hha 
tor  a  loan  on  the  Bursa  farm  and  Blffoed  a 
sworn  aflMavlt  that  ha  owned  tt. 

Defendant  testlfled  that  the  trade  was  not 
omsummated;  that  he  did  go  and  look  at 
tfatnttlTs  farm  and  agreed  to  go  ahead  and 
make  the  deeds  the  next  day;  that  he  told 
plaintiff  ha  would  make  the  trade  if  ovar- 
thing  was  all  rij^t,  and  that  they  did  mate 
the  deeds  and  put  them  In  escrow  in  the 
bank  to  be  held  until  the  deal  was  closed; 
that  subsequently,  after  the  deeds  had  been 
made  and,  with  plaintiff's  abstract,  di^osit- 
ed  In  flsccow,  In^  before  plaintiff  had  Us 
auction  sale  and  before  the  day  set  for  be- 
ginning the  Invoice  of  defendant's  stock  of 
goods,  he  (the  defendant)  discovered  through 
the  bank's  attorn^  (lAo  later  became  bis 
attorney)  that  there  were  some  flaws  In  the 
title  to  plaintiff's  farm,  and  that  he  tbea 
went  several  miles  into  tlie  country  and  no- 
tifled  the  plaintiff  that  he  would  not  tradeb 
and  for  plaintiff  to  call  off  his  sale  of  the 
personal  property,  but  that  pilalntlg  said 
he  was  going  ahead  anyhow;  that  plaintiff 
never  delivered  any  cash  or  notes  to  him; 
and  that  he  never  delivered  possession  of 
the  tot  and  store  building  and  stock  of  goods 
to  plaintiff. 

naintUTs  version  is  that  dtfSndant  cams 
to  him  and  said  bis  (defendantfs)  deed  was 
not  good,  and  that  defendant  never  said 
anything  about  the  plainttfl's  abstract  not 
showing  good  tttl^  and  that  defendant  did 
not  tdl  him  to  call  off  the  auction  sale;  that 
he  had  audi  sale  and  deposited  the  proceeds 
In  the  bank  (|300  in  cash  and  about  g90  In 
sale  notes  made  payable  to  the  defendant, 
and  that  he  then  offered  to  teke  the  inv(^ 
of  defendant's  stock  of  goods,  but  Qiat  de- 
foidant's  attorn^,  who  waa  In  the  store  at 
the  time,  refused  to  go  ahead,  saying  they 
wm  not  going  to  trade;  that  his  (plabitlirM 
deed  was  "no  account^';  that  he  rsplled  tint 
if  it  was  not  good  he  would  try  and  make 
it  good;  but  that  the  attorn^  said  iBateg 
were  not  going  to  trade  anyhow.  Plaintiff 
testified  tbat  after  his  auction  sale  Ssdth 
came  on  the  place.  The  evidence  shows  tiiat 
plaintiff  snbsequentiy  sold  the  farm  to  a 
man  named  Roberts. 

A  notary  named  Sands  prepared  the  deeds 
for  plaintiff  and  defendant  and  took  th^ 
acknowledgments,  and  he  testified  for  plain- 
tiff that  he  heard  the  parties  discussing  the 
ctmtract  at  the  tim^  and  eontlnutng:  "Ifr. 
Cash  and  Mr.  Sursa  wanted  me  to  write  oot 
a  contract  betwem  them  tu  zegacd  to  tbe 
transaction,  and  Mr.  Bursa  was  wanting  to 
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get  off  im  ttie  train  ud  I  would  have  to 
write  it  In  a  harry;  and  I  told  him  Uiat 
I  wonld  not  have  time  to  write  up  a  con- 
tract like  they  wanted  by  the  time  the  train 
came.  *  *  •  They  aald  they  didn't  have 
timek**  Oonseqoently  the  contract  was  not 
reduced  to  writing.  Sands  further  testified 
that  plalntUt  end  defendant  each  took  his 
deed  and  went  down  and  d^^oelted  them 
with  the  cashier  of  the  bank  "and  told  him 
to  hold  them  until  the  contract  was  finished 
or  until  the  invoice  was  taken,  so  they  would 
know  what  to  do  with  theuL"  He  also  tes- 
tified that  he  wu  present  at  the  time  they 
were  deposited,  and  that  some  conversation 
was  had  by  plaintiff  and  defendant  concern- 
ing plaintifrs  title  and  abstract,  and  that 
plaintiff  left  the  abstract  there  at  the  bank 
with  the  undefBtanding  that  defendant 
could  have  an  atttnney  examine  it,  and  that. 
If  tbe  title  was  not  sood,  he  would  make  it 
good. 

Defendant  introduced  in  evidence  a  peti- 
tion and  Judgment  in  a  cause  wherein  plaln- 
tiff  Sursa  Bought  to  obtain  q;>6Ciflc  perform- 
ance of  defendant's  contract,  which  action 
had  theretofore  been  pending  in  the  same 
court 

ThiM.  F.  Lane^  of  Cape  Girardeau,  and 
Cbaa.  B,  Butler,  of  Doniphan,  for  appellant 

FABBINGTON,  J.  (after  stating  the  facts 
aa  above).  As  a  preliminary  consideration, 
appellant  contends  that  his  peremptory  in- 
struction should  have  been  given  for  the  rea- 
son that  plaintiff  had  theretofore  brought  a 
flult  for  the  specific  performance  of  this  con- 
tract, and  that  a  decree  was  rendered  In 
favor  of  the  defendant  in  which  tbe  court 
refused  to  enforce  the  performance  of  the 
contract  and  made  no  allowance  of  damages ; 
and  appellant  argues  that. the  question  of 
damages  was  before  the  court  in  that  case 
and  was  adjudicated. 

[1]  The  Judgment  in  tiiat  case'shows  on  Its 
face  that  plaintlflf*s  petition  was  dismissed 
"wlithout  prejudice."  Hence  there  is  no 
merit  in  appellant's  argument  Long  v.  Long, 
141  Ho.  loa  cit  370,  871.  44  S.  W.  841. 

Appellant's  principal  contention  Is  as  fol- 
lows: "Bespondent  having  declared  upon 
an  oral  contract  for  the  exchange  of  land 
for  land  and  merchandise  of  the  value  of 
930  or  mor^  the  contract  must  be  shown  to 
be  fully  executed  or  it  is  within  the  statute 
of  frauds." 

[1]  It  will  be  observed  that  this  oral  con- 
tract sought  to  effect  an  ewohanffe  of  proper- 
ty, both  real  and  personal.  Such  contracts 
are  within  the  statute  of  frauds  in  this  state. 
Beckmann  v.  Mepbam,  97  Mo.  App.  161,  70 
S.  W.  1094  ;  20  Oyc.  239;  Hackett  v.  Watts, 
138  Mo.  S02,  40  S.  W.  118;  Chambers  v. 
Leoompte,  9  Mo.  576;  Purcell  v.  Coleman, 
4  Wall.  (U.  8.)  613,  18  L.  Ed.  435;  Bice  v. 
Feet,  16  Johns.  (N.  T.)  608.  One  of  tbe  ea- 
■entlal  otomento  wUch  tbe  jiUT  were  told  in 


the  Instructions  they  must  find  In  order  to 
return  a  verdict  for  the  plaintiff  was  i3aA 
plaintiff  had  performed  all  tbe  conditions  of 
the  contract  on  his  part  to  be  p^ormed,  and 
tiuAr  finding  was  for  the  plaintiff.  There- 
fore, In  deciding  whether  the  contract  was 
within  tbe  statute  of  frauds,  we  must  take 
it  as  conceded  that  plaintiff  delivered  poe- 
sesBlon  of  the  farm  to  Smith,  the  tenant 
after  the  sale  and  loss  on  plaintiff's  personal 
property  under  the  oral  contract;  such  con- 
cession not  b^g  made,  however,  as  to  the 
ddlvery  of  the  deed.  Such  part  performance 
did  not  take  the  contract  out  of  tbe  statute 
of  frauds.  Adams  t.  Townsend,  42  Mass. 
(1  Meta)  488. 

[I]  Indeed,  the  courts  of  this  state  have 
held  that  the  doctrine  of  part  porfbrmance 
of  a  contract  does  not  take  it  out  of  the 
operation  of  the  statnte  of  frauds  when  the 
remedy  sought  is  at  law.  Johnson  t.  Beadliu:. 
86  Mo.  App.  800;  NaUy  v.  Beading.  107  Mo. 
860.  856,  17  S.  W.  978;  Marks  v.  Davis.  72 
Mo.  App.  657;  Smith  r.  Davis,  90  Mo.  App. 
loc  dt  538;  Chenoweth  v.  Padflc  Exprees 
Co.,  96  Mo.  App.  loc.  cit  191;  V«-  Ste^  v. 
Longo  Fruit  Co.,  158  Mo.  App.  loc  dt  129, 
188  S.  W.  901. 

[4]  Besides,  the  tbeorr  on  wbidi  a  oourt 
ot  equity  decrees  spedflc  performance  in 
cases  where  the  oral  contract  Is  partly  per- 
formed la  not  the  theory  of  enforcing  the 
oral  contract;  the  decree  requires  the  de- 
fendant to  do  certain  things  where  he  has 
led  the  other  party  to  duuge  his  position 
and  where  to  do  othenrtse  would  permit  the 
statnte  of  frauds  to  be  used  as  a  cloak  for 
ftaud  and  be  unoonscionabla.  Binghani  on 
Sale  of  Beal  Property,  e.  &  We  therefore 
hold  that  In  a  contract  for  tlie  exchange  of 
land,  where  it  Is  necessary  that  eadi  part7 
to  the  contxatt  be  bound  In  writing,  a  part 
performance  of  the  contract  on  one  side  can- 
not be  made  the  foundation  of  a  auit  at 
law  for  damages  against  the  other  party 
for  a  breadi  of  an  oral  agreement  To  hold 
otherwise  would  necessarily  require  that  the 
defendant  be  htid  to  pay  damages  for  not 
ddng  that  thing  whidi  the  statnte  of  frauds 
says,  in  effect,  he  cannot  be  made  to  do  un- 
less he  has  bound  himself  by  a  writLog. 
Chambers  v.  Lecompte  and  Hackett  v.  Watts, 
supra. 

In  the  cases  which  we  have  examined 
where  tbe  courts  have  decreed  BPedflc  per- 
formance of  oral  contracts  for  an  exchange 
on  account  of  part  performance  (School  Dis- 
trict V.  Holt  226  Uo.  406.  m  S.  W.  462.  186 
Am.  St  Bep.  661;  Brown  v.  Bailey,  169  Pa. 
121.  28  Atl.  246;  Beynolds  v.  Hewett,  27 
Pa.  176;  Moss  v.  Culver,  64  Pa.  414,  8  Am. 
Bep.  601),  tbe  facts  dlsdosed  that  tbe  ex- 
change, and  possession  given  thereunder  was 
given  and  accepted  by  both  parties,  and  these 
cases  can  be  dearly  distlngulsbed  from  the 
case  before  us:  First,  because,  of  course, 
this  is  an  action  at  law  and  tbe  doctrlns  of 
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part  performance  doea  not  apply;  second, 
laecaiise  the  plaintiff  In  this  case  had  part- 
ly performed  by  giving  possession  of  his 
farm,  bnt  the  defendant  had  wholly  failed  to 
do  anything  under  the  contract  as  to  his 
property  that  would  In  any  way  change  his 
title  or  possession ;  third,  because  the  dam- 
ages claimed  are  not  for  property  which 
passed  from  the  plaintiff  to  the  defendant 
and  is  now  being  held  by  the  defendant ;  and 
fourth,  because  the  damages,  such  as  were 
shown,  were  Incurred  before  the  part  per- 
formance on  the  plaintiff's  side  Is  alleged 
to  have  taken  place.  It  Is  undisputed  that 
defendant  never  delivered  his  deed  nor  pos- 
session of  Ms  stock  of  goods  and  store  build- 
ing, but  refused  to  go  ahead  with  the  deal. 

The  evidence  shows  that  plaintiff  had  the 
auction  sale  of  his  personal  property  In  ac- 
cordance with  the  oral  contract  and  tendered 
the  proceeds  to  the  defendant,  which  was  not 
accepted,  and  afterward  sold  the  &rm  to 
another,  and  at  the  time  this  suit  was  In- 
stituted defendant  bad  nothing  in  his  pos- 
session or  under  his  control  that  passed  to 
him  from  the  plaintiff  by  virtue  of  the  oral 
contract  The  plaintiff  seeks  to  charge  him 
with  the  loss  on  the  sale  of  the  personal 
property  on  the  farm  and  the  expense  of 
moving  off  when  Smith  took  possession. 

It  Is  stated  in  Lydlck  v.  Holland,  83  Mo. 
703,  707 :  "The  law  Is  well  settled  that  the 
performance  of  a  contract,  which  Is  prepara- 
tory and  ancillary  to  the  one  sought  to  be 
enforced,  is  not  sufficient  part  performance 
to  take  a  parol  contract  out  of  the  statute 
of  frauds.  WilUams  v.  Morris,  95  U.  S.  444 
[24  L.  Ed.  360]."  In  that  case  It  is  shown 
that  the  plaintiff,  owning  a  certain  tract  of 
land,  would  not  sell  It  unless  he  could  buy  a 
tract  owned  by  the  defeqdant;  that  defend- 
ant agreed  to  sell  him  his  land  for  a  stated 
price;  and  that,  relying  on  that  agreement, 
plaintiff  sold  bis  tract  of  land.  After  this 
was  done,  defendant  repudiated  the  agree- 
ment and  refused  to  make  a  deed  to  plaintiff. 
The  court  held  that  the  sale  of  plaintiff's 
land  to  a  party  other  than  the  defendant 
was  not  a  sufficient  part  performance  to 
affect  the  contract.  The  plaintiff  was  seek- 
ing both  specific  performance  and  damages 
for  breach  of  the  contract,  and  the  last  sen- 
tence of  the  opinion  reads  as  follows :  "The 
ground  upon  which  he  falls  to  have  a  specif- 
ic performance  is  equally  fatal  to  his  de- 
mand for  damages."  In  that  case  the  plain- 
tiff had  sold  laud  preparatory  to  buying  de- 
fendant's land.  In  this  case  the  plaintiff  sold 
some  horses  and  other  personal  property 
preparatory  to  buying  defendant's  land. 

The  recent  case  of  Boone  v.  Goe,  153  Ky. 
233,  154  8.  W.  900,  decided  by  the  Court  of 
Appeals  of  E^tttCky,  lays  down  the  rule, 
citing  numerous  authorities  In  support,  that 
If  one  party  receives  services,  or  benefits,  or 
property,  from  another  who  is  performing  a 
verbal  contract,  which  la  within  the  statute 
of  frandi,  the  latter  may  recover  at  law 
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upon  the  quantum  meruit,  aa  the  law  ImpUea 
a  promise  to  pay ;  but  that  whore  one  party 
is  merely  put  to  a  loss  by  virtue  of  his  per- 
formance of  a  verbal  agreement  witUn  the 
statute,  and  the  other  party  has  received 
no  benefit  thereunder,  the  party  sustaining 
the  loss  cannot  recover,  the  reason  b^ng 
that  the  law  Implies  a  promise  to  pay  for 
something  of  value  received  from  another; 
but  the  statute  of  frauds  does  not  imply 
that  one  of  the  parties  to  a  contract  which 
falls  within  it  shall  pay  for  the  loss  or  dam- 
age occasioned  by  the  othw'B  performance 
where  he  receives  notblng  nnda  tiie  em- 
tract 

This  case  does  not  fall  within  the  rule  laid 
down  In  Maupln  v.  Railway  Co.,  171  Mo.  loc 
citl96,71S.W.834;  Cape  Girardeau  ft  C  R. 
Co.  V.  Wingerter,  124  Mo.  App.  426^  101  a  W. 
1118;  Mitchell  v.  Branham,  104  Mo.  Ap^  480, 
79  S.  W.  789,  and  numerous  other  cases  in 
this  state  whldi  hold  that  an  oral  contract 
which  has  been  fully  performed  is  taken  out 
of  the  statute,  as  the  facts  of  this  case  dis- 
close that  the  defendant  has  nothing  which 
he  acquired  by  reason  of  the  oral  contract 
that  a  court  would  require  him  to  pay  for. 
This  cause  of  action  was  not  brought  before 
the  court  for  the  purpose  of  seeking  to  re- 
quire defendant  to  pay  for  property  which 
he  received  from  the  plaintiff,nor  for  the  value 
of  anything  passing  from  the  plaintiff  to  the 
defendant,  but  la  based  on  the  failure  to  car- 
ry out  the  provisions  of  the  oral  contract 
As  the  party  sought  to  be  charged  had  signed 
no  writing,  and  had  done  no  act  with  refer- 
ence to  his  lot  and  store  building  and  stock 
of  goods  that  would  take  the  place  of  a 
writing  ^  e.,  complete  performance),  and  as 
his  real  and  personal  property  was  to  be 
exchanged  for  plaintiff's  real  estate,  it  was 
an  entire  contract  one  In  which  the  Items 
could  not  be  separated,  and  plaintiff  held 
nothing  in  the  way  of  a  writing  that  would 
give  him  a  right  to  sue  for  damages  In  an 
action  at  law  on  a  contract  which  the  atatate 
of  frauds  says  must  be  evidenced  by  a  writ- 
ing signed  by  the  party  to  be  charged.  Oham. 
bers  V.  Lecompte,  supra ;  Andrews  v.  Brough- 
ton,  78  Mo.  App.  179 ;  Beckmann  v.  Mepham, 
supra ;  20  Oyc.  285.  Conceding  that  delivery 
of  the  possession  of  the  term  and  offering  to 
deliver  a  deed  therefor  would  take  the  trans- 
action out  of  the  statute  of  frauds  as  to  that 
branch  of  the  contract  this  certainly  woold 
not  take  the  entire  contract  out  of  the  stat- 
ute, because,  In  order  to  hold  the  defendant 
to  perform  or  answ^  in  damages  for  breach 
of  the  contract,  there  must  have  been  some- 
thing in  vrriting  or  a  complete  performance 
on  the  part  of  the  defendant  that  would  take 
that  which  he  was  to  do  outside  the  statute. 
The  very  nature  of  this  contract  required,  in 
order  to  bind  both  parties  to  a  performance 
or  to  answer  in  damages,  that  the  propertied 
that  the  contract  sought  to  effect  an  ex- 
change of  be  in  writing,  as  a  part  of  the  om- 
slderatlon  on  eacih  side  was  land  and  loods 
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of  the  Talne  of  more  tbftn  |30;  and,,  where 
a  part  of  an  entire  contract  Is  within  the 
statute,  the  whole  contract  most  be  governed 
by  the  statute.  Home  Insurance  Co.  t. 
Bloomfleld,  141  Mo.  App.  417,  125  S.  W,  1193. 
Both  propcrtlee  contracted  for  required  a 
writing  signed  by  each  party  to  be  charged, 
and  the  contract  is  Indivisible  and  therefore 
unenforceable.  Andrews  r.  Broaghton,  supra. 
It  presents  a  different  case  from  one  where 
a  party  agrees  to  buy  a  farm  for  a  certain 
sum  of  money,  because  the  promise  to  pay 
the  certain  sum  of  money  is  not  within  the 
statute  of  frauds;  bat  the  consideration 
moving  from  the  defendant  to  the  plaintiff 
Is  this  case  must.  In  order  to  be  binding  on 
the  defendant,  be  evidenced  by  a  writing 
signed  by  the  defendant,  or  a  delivery  by 
tilm  of  his  property,  neither  of  which  ap- 
pears. 

[i]  The  testimony  of  Sands,  the  notary, 
was  that  the  deeds  were  left  at  the  bank  to 
t>e  kept  until  the  deal  was  dosed.  The  gen- 
eral rale  of  law  Is  tbat  an  unddlvered  deed 
Is  not  a  suffldrat  memorandum  of  a  contract 
of  sale  of  land  to  take  the  same  out  of  the 
statute  of  tranda,  and  this  doctrine  appll^ 
to  deeds  delivered  in  escrow.  20  Gyc  257; 
Townsend  t.  Hawkins,  46  Ma  28G. 

The  oral  evidence  In  this  case  shows  that 
deeds  of  some  kind  were  made  by  the  reapec- 
tlTft  patties  and  placed  in  the  bank  in  es* 
crow.  These  deeds  wwe  not  pot  In  evidence, 
and  the  contents  of  the  same  are  not  shown. 
Uvea  thon^  a  deed  dq?osited  In  escrow 
wen  a  sufficient  munorandmn  of  a  sale  to 
take  it  ont  of  the  operation  of  the  statute  of 
frauds,  it  is  not  shown  that  these  deeds,  con- 
sidered as  memoranda  of  tlie  sale,  contain  a 
description  of  Oie  land,  the  names  of  the 
parties,  the  purchase  price,  and  other  ele- 
ments necessary  to  constltate  a  snffldent 
menKffandnm.  Uoseley  t.  Insurance  Ock,  100 
Ma  App.  464,  84  S.  W.  1000. 

In  20  Oyc  at  page  284,  it  Is  stated  that 
"the  primary  effect  of  the  statute  of  frauds 
is  to  prohiUt  an  action  for  tlie  breadi  of  an 
oral  coDtract  falling  within  its  terms.  An 
action  cannot  therefore  be  maintained  on  an 
oral  contract  to  sell  land  against  either  the 
Tender  or  the  pat<3maec." 

[I]  It  will  be  noted  that  while  plaintiff's 
petition  alleged  that  defendant  took  possoh 
rion  of  the  farm  on  the  day  the  oral  contract 
was  made^  and  rated  It  to  Smith  by  parol, 
thore  is  no  evidence  that  defendant  himself 
ever  took  actual  possession  of  the  fiirm,  nor 
did  Smith,  the  alleged  tenant,  move  upon  the 
taxm  antU  after  the  alleged  sacrifice  had 
been  made  and  the  expense  Incurred  on  the 
sale  of  plaintiff's  pwsonal  property,  which, 
vndar  the  evidence,  is  the  substantial  loss 
shown.  There  having  be«i  no  actual  posses- 
sion tafcrai  by  the  d^endant,  and  the  deed  be- 
ing undelivered,  defmdant  could  not  be 
charged  with  either  actual  or  constractlve 


possession  prior  to  the  time  the  loss  was  sns- 
taloed. 

[7]  Neither  do  the  facts  alleged  in  the  petl-  * 
tlon  nor  those  shown  by  the  evidence  take 
this  case  ont  of  the  operation  of  the  statute 
of  frauds  on  the  theory  of  equitable  estoppel, 
in  that,  although  defendant  was  not  bound 
by  any  writing  to  perform  his  part  of  the 
oral  agreement,  yet  be  stood  by  and  saw  the 
plaintiff  sell  his  property  at  a  sacrifice  and 
go  to  expense  in  moving  off  the  farm.  There 
is  no  allegation  or  proof  that  defendant  In 
the  beginning  Induced  the  plaintiff  to  make 
the  oral  agreement  with  a  fraudulent  intent 
of  not  carrying  It  out;  and,  in  the  absence 
of  this  element,  the  principle  of  estoppel  in 
pals  conid  not  be  invoked  against  the  defend- 
ant because  the  very  contract  willful  he  is 
charged  with  having  failed  to  perform  Is  non- 
enforceable  under  the  statute.  Kirk  v.  Mid- 
dlebrook,  201  Ma  loc  clt  289, 100  S.  W.  450. 
It  has  been  held  that  a  promise  within  the 
statute  of  frauds  cannot  be  made  binding  by 
way  of  estoppel,  though  acted  upon.  Nichols 
V.  Bank,  56  Mo.  App.  81;  Smith  v.  Smith 
Bros.,  62  Mo.  App.  loc.  dt  601,  602 ;  Wood  v. 
Kansas  aty,  162  Mo.  303,  311.  62  S.  W.  433; 
2  Herman  on  Etstoppel,  922 ;  11  Am.  and  Eng. 
Ency.  Law,  423,  424 ;  Dnrkee  v.  People,  155 
111.  354,  40  N.  B.  626,  46  Am.  St  Rep.  840; 
Brightman  v.  Hicks,  108  Mass.  246. 

We  have  urtth  extreme  caution  examined 
the  voluminous  record  in  tliis  case  and  have 
heesa  at  a  disadvantage  in  not  having  been 
favored  witb  a  brief  showing  re^ndentfs 
view  of  the  case.  Issues  should  be  sharply 
drawn  in  appelate  practice,  and.  In  this  day 
of  public  criticism  of  courts  for  delay,  we  do 
not  look  with  favor  upon  a  practice  whldh  re- 
quires OS  to  brief  one  side  of  a  case  before 
proceeding  to  pass  upon  the  errors  complain- 
ed of.  Counsel  in  all  cases  are  urged  to  pur- 
sue the  regular  way  of  trying  tlu^  appeals. 

For  the  reasons  her^  appearing;  the  Jndg- 
mmt  is  reversed,  and  the  cause  remanded, 
with  dlrecticms  to  the  circuit  court  to  set 
aside  its  Judgment  hwdn  and  enter  a  jodg- 
ment  tta  the  defteidant. 

STURQIS,  J.,  concurs.   ROBERTSON,  P. 
J.,  diasoitL 


PETTBRS  V.  LOHMAN  et  aL 

(Springfield  Court  of  Appeals.  Missouri. 
May  6.  1013.) 

1.  Fraud  (S  18*)— Actionable  Mibbefbbbik- 
TATions. 

One  who  mokes  representatiooi  professedly 
not  of  personal  knowledge,  but  fn»a  Informa- 
tion from  others  on  which  he  relies,  is  liable 
tor  misrepresentations  where  he  mintatss  the 
information,  or  where  he  knows  or  has  reason 
to  know  that  it  is  not  correcL 

[Bd.  Note. — For  other  cases,  see  Fraud.  Osnt 
Dig.  18  3-5:  Dec  Dig.  |  13.*] 
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2.  COIfTBACnS  (I  M*)— FRATID  (|  IS*)— FBAUD- 
VUITT  BBPHEBEHTATIOnS— BELISf  AT  Id.W 

■    AND  IN  EQUTTT. 

Ad  action  at  law  for  (rand  in  maUns  false 
representations  and  a  snlt  In  egaity  for  rescis- 
sion of  a  cootiftet  on  the  croond  of  misrepresen- 
tations are  foanded  on  distinct  theories,  and  a 
representation,  thonsh  false,  If  Innocent  and 
made  without  any  intention  to  defraud  and  nn- 
der  the  belief  that  it  la  tni^  does  not  support 
an  action  at  law  for  frand,  bat  will  Jnstify  a 
relief  in  eqnity  for  the  rescission  of  a  contract 
induced  tiiereby. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  420-480,  1160,  1164,  1165;  Dec 
Dig.  S  94;*  Fraud,  Gent  IMg.  SI  8-6;  Dec 
Dig.  i  13.*] 

3.  Fbaud  (I  18*)— AonoNABU  Misbepbesbh- 

TATIONB. 

One  who  malies  a  representation  of  a  ma- 
terial tact  of  his  own  knowledge,  when  In  tmth 
be  has  no  knowledge  on  the  subject  either  of 
the  tmth  or  falsity  of  the  representation,  is  lia- 
ble In  an  action  at  law  for  fraud  In  making  a 
false  representation,  but  one  who  lias  received 
information  of  a  fact  from  a  reliable  source, 
and  which  he  has  every  reason  to  believe  and 
does  believe,  is  not  liable  at  law  for  fraud 
when  reporting  the  fact  as  true. 

[Ed.  Note.— For  other  cases,  see  Frand,  Oent 
Dig.  H  8-5;  Dec  Dig.  |  18.*] 

4.  Fraud  (|  13*>— Saie  or  Cobp(»ati  Siooe 

— FBATTDTTLBItT  REPBESENTATIOHB. 

Directors  of  a  corporation  who  make  rep- 
resentations inducing  a  pnrchaw  of  unissued 
stock  are  not  liable  at  law  tor  tttoA  where  the 
representations  are  In  accordance  with  informa- 
tion obtained  from  a  reliable  source,  and  a^ 
honeetiy  believed  to  be  true  by  the  directors, 
whether  the  representations  are  oral  or  are 
made  in  a  pro^ectus. 

[Ed.  Note.— For  otiier  cases,  sss  Fraud,  Gent 
Dig.  H  8-C;  Dec  Dif.  flS*] 

ti.  Fbaud  (S  S8*)— Sau  or  Btooe— FhAUDU- 

UENT  ^PBBSBNTATIONa— BIVIDENOB. 

In  an  action  at  law  for  fraud  inducing  a 
parchase  of  unissued  corporate  Btock^  evidence 
kM  not  to  show  the  faluty  of  representationa 
as  to  the  corporation  holding  leases  on  natural 
gas  and  coal  lands. 

[Ed.  Note.— For  other  cases,  se»  Fraud,  Oent 
Dig.  H  66-fi9 ;  Dec  Dig.  i  M.*] 

^  Fraud  (|  58*)— Bvidbitce— Sufpicibwct. 

In  an  action  at  law  for  fraud  against  the 
directors  of  a  corporation,  inducing  a  purchase 
of  unissued  stock  based  on  mlsrepresentationB, 
an  inadvertent  admission  of  a  director  testify- 
ing by  deposition,  received  in  evidence  to  im- 
peach his  positive  evidence  on  the  tri^  which 
he  bad  pnnnptly  repudiated  va  being  informed 
tliat  he  was  mlstakoi.  is  not  suffldent  proof  of 
the  misrepresentations. 

rESi.  Note.— For  other  cases,  see  Fraud.  Oent 
Dig.  H  55-09;  Dec  DigTrSS.*] 

7.  Fraud  (%  27*)— Sale  or  Stook— Feaudu- 
uirr  Repbesektationb— Paid  ahd  Nonas- 
sessable Stock. 

A  representation  that  the  atoek  of  a  cor- 
poration is  fully  paid  and  nonassessable,  made 
to  induce  a  purcliase  of  unissued  stock,  is  mere- 
ly a  represoitatiMi  that  the  stock,  when  issued 
and  pud  for,  is  of  the  kind  properly  denomi- 
nated fnlly  paid  and  nonassessable,  and  ia  not  a 
representation  that  any  stockholder  has  paid 
full  par  value  for  the  stock. 

[Ed.  Note.— For  other  casesL  bso  Frand,  Osnt 
Dig.  f  8;  Dec  Dig:  | 

Ameal  from  Olicnlt  Oonrt,  Jasper  Ooonly ; 
Garr  BfcNatt,  Special  Judge. 


Action  by  Louis  F.  Peters  against  L.  a 
Lofaman  and  others.  From  a  Judgment  tat 
defendants,  plaintiff  appeals.  Afflrmed. 

Plaintiff  institated  this  suit  asilnst  the 
defimdants,  alleglns  tliat  tbe  Ontlule  ICoun- 
tain  Portland  Cement  Company,  hereinafter 
called  the  cwnpany,  was  a  West  Tirglnia 
corporation  ozganlBed .  for  tbe  pmpose  of 
erecting  and  operating  a  oenuoit  plant  and 
a  hTisk.  plant,  of  whk3i  deftadants  wen  dl- 
rectors;  that  tlie  avltal  stodc  was  10,000 
shares  of  preferred  and  10,000  shares  of  com- 
mon  stock,  eadi  of  a  par  ralue  of  $100  per 
share;  that  at  tbe  time  the  oozporaOiA  vu 
formed  <mly  a  amall  part  of  tlie  capltRl  stodt 
was  snbsGxibed  and  paid  for,  and  the  defSend- 
anta  as  directors  were  chiefly  engaged  in  the 
sale  of  said  stock. 

Tbe  action  is  one  tox  fraud  and  deceit  in 
making  fUse  repreeoitatlonE  as  to  the  vra> 
erty  owned  by  tbe  company,  whereby  plain- 
tiff was  Indooed  to  pondiaae  00  shares  ot 
tbe  preferred  and  00  shares  of  tbe  common 
stock  In  said  company,  for  which  be  paid 
|0,00a  Tbe  petition  alteges  and  tbeeridnoe 
shows  that  soon  after  plaintiff  purchased 
this  stodc  the  company  failed,  went  into 
bankrvvtqr*  uul  platntiffa  stodt  prored 
worthless.  Plaintiff  suss  fkir  ITJfOO,  whldt 
be  says  would  be  the  value  of  his  stock,  pro- 
vided the  representationa  made  to  bim  by 
the  degendantB  had  been  true.  Defendants 
are  mA  aoenaed  of  maldnc  fltlas  rqareeentii- 
ttons  In  order  to  sell  stock  owned  by  than 
indivldnaUy,  bnt  in  wdw  to  sen  flie  vnis- 
sued  stock  of  the  corporation  of  whldi  they 
were  directors.  Tbe  rcprcecntationa  mads 
by  defendants;  wbtdi  plaintiff  aUeges  to  ba 
false  and  on  wblcta  he  went  to  the  Jury  on 
his  own  instructions,  were  made  in  part 
any  and  in  part  by  a  printed  prowectns  Ib> 
sued  by  the  company  by  the  procnrsnent 
and  with  the  assent  of  tbe  idefendants  as  di- 
rectors. 

The  flUse  r^nresentatlons  contained  In  the 
printed  prospectuB  on  wUch  plaintiff  reUes 
for  bis  canse  at  action  are  as  foilows: 

'*<a)  The  Ontbrls  Hcnmtaln  Portland  Os- 
ment  Oompany  owns  670  aoes  of  raw  ma- 
terial dqtosits,  parfscUy  adapted  to  the  msBf 
ufacture  of  a  high-grade  Portland  oemoit, 
situate  near  the  town  oC  Uapleton,  Boazbon 
county,  Kansas. 

"(b)  In  addition  to  the  caw  material  d»- 
posits  owned  bf  tbls  eompsny.  It  also  boUs 
perpetual  leasee  on  over  2,000  acres  of  na- 
tural gas  and  coal  land,  lying  immediately 
adjaooit  to  the  raw  material  property. 

**(c)  TUs  company  bas  omtracted  with 
tbe  Goodspeed  Oaa  *  On  Oompany,  wbost 
holdings  amount  to  over  ^000  acres  of  good 
gas  and  oil  land  with  a  present  ^odncttoa 
of  over  85,000,000  «aUc  feet  per  day  and  ca- 
pable of  fnrthv  devtf<4unent  irttem  needed. 
Tbls  oompany  has  agreed  to  fQnUah  gas  for 
fnd  to  mb  onr  entire  idant  at  a  cost  of  tbiee 
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ceatB  per  thousand  caMc  feet,  which  will 
bring  the  fuel  cost  of  manufactuie  on  an 
eqnal  basU  with  the  ^nts  already  In  oper- 
ation tn  the  Sontbom  Kansas  District  where 
gas  Is  nsed  for  fuel. 

"(d)  Further,  should  the  company  elect  at 
any  time  in  the  future  to  use  coal  for  fuel, 
tt  is  in  a  position  to  do  so  at  a  much  cheaper 
cost  tlian  other  plants  in  the  middle  west 
due  to  the  fact  that  It  controls  valuable  coal 
lands  whose  output  will  be  sufficient  to  run 
the  plant  for  years  to  come." 

"(f)  There  were  680  acreB  on  the  plateau 
covered  with  an  upper  strata  of  limestone 
which  varira  from  16  to  21  feet  in  thick- 
ness. 

"(g)  That  you  have  an  abundance  of  natu- 
ral gas  which  Is  the  cheapest  fnel  as  yet 
used  in  the  manufacture  of  Portland  cement 
and  dCecta  a  large  saving  over  tbe  use  of 
coaL" 

It  appears,  however,  that  the  plaintiff  prac- 
tically abandoned  the  allegation  that  the 
representation  contained  In  paragraph  "c," 
relating  to  the  contract  for  a  sut^ly  of  nat- 
ural gas,  was  In  fact  fiilse. 

The  oral  representations  on  which  plain- 
tiff relied  as  being  made  and  being  untrue 
were  limited  to  the  defendant  Schifferdecker, 
and  are  as  follows: 

"(a)  That  Schifferdecker  and  Gelssinger 
has  each  purchased  $40,000  of  the  preferred 
stock  of  said  company. 

"(b)  That  said  company  then  held  leases 
on  4,000  acres  of  gas  land  in  the  Kansas 
gas  belt  near  their  works  near  Mapleton, 
Kansas,  and  that  said  company  had  then  de- 
veloped on  said  gas  leases  owned  by  them 
gas  wells  of  a  daily  capacity  of  80,000,000 
cubic  feet  of  gas  per  day. 

"(c)  That  said  company  had  then  devel- 
oped on  said  land  owned  by  said  company  at 
Its  plant  near  Mapleton.  Kansas  thr^  veins 
of  coal,  one  of  whic^  was  cannel  coal." 

The  petition  alleges  that  said  statements 
and  representations  as  made  to  plaintiff  by 
said  directors  on  behalf  of  thonselves  by 
and  through  their  snid  prospectiu  and  by 
certain  agents  selling  stock  of  the  company 
"were  false  and  untrue,  and  that  these  de- 
fendants knew  that  said  statements  and  rep- 
resentations were  false  and  untrue  at  the 
time  they  were  made."  Plaintiff  further  al- 
leged and  testified  that  said  stodi  was  of  no 
value  at  the  time  he  purchased  it,  and  that 
be  would  not  have  purdiased  the  same  ex- 
cept for  the  statements  and  representations 
mo  made  as  aforesaid  by  and  on  behalf  of 
■aid  defendants.  The  defendants  answered 
a^MUVtely,  but  each  answer  Is  merely  a  gen- 
eral denial.  The  trial  was  had  by  a  Jury  and 
remlted  In  a  verdict  for  the  defendants. 

The  company's  property  and  the  proposed 
brick  and  cem^t  plants  were  located  in 
Bourbon  county,  Kan.  The  principal  office  of 
the  company  was  at  Kansas  City.  The 
jAalntlfl  and  defendants  Sdilfferdecker  and 
Odsringer  all  lived  at  JopUn.  ISie  defend- 
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ant  Lohman,  who^  was  president  of  the  com- 
pany during  most  of  the  time  of  this  contro- 
versy, lived  at  J^erson  City.  None  of  the 
defendants  were  the  original  organizers  or 
promoters  of  this  company,  but  each  became 
a  stockholder  by  purchase  of  stodc  after  its 
organization;  Schifferdecker  to  the  amount 
of  $30,000,  Gelssinger  $16,000,  and  Lohman, 
with  some  personal  friends,  $10,000.  The 
company  seems  to  have  been  organized  with 
very  little  of  its  sto(^  actually  subscribed  or 
paid  for.  The  stock  was  to  be  issued  as 
sold.  There  is  no  doubt  but  that  for  a  year 
or  more  the  directors  of  this  con^iany  gave 
considerable  attention  to  the  matter  of  sell- 
ing Its  stock.  It  was  necessary  to  do  this  in 
order  to  obtain  funds  with  which  to  build 
and  equip  the  brick  and  cement  plants,  and 
to  develop  its  natural  resources.  This  com- 
pany seems  to  have  been  organised  at  a  time 
when  the  cement  business  was  on  a  boom, 
resulting  In  the  building  of  plants  throng- 
out  the  country  and  much  speculation  In  this 
line  of  business.  The  business  of  this  par- 
ticular company  was  one  of  large  possibil- 
ities and  authorized  capital,  but  that  was 
all.  The  company  owned  443  acres  of  land, 
which  the  evidence  shows  contained  large 
quantities  of  natural  cemwt  and  brick  ma- 
terial and  was  located  in  or  near  the  Kan- 
sas natural  gas  belt.  It  had  a  contract  with 
a  gas  company  to  supply  It  with  natural  gas 
In  large  quantitiea  and  at  a  low  rate.  It 
appears  that  the  main  purpose  of  the  com- 
pany was  to  manufacture  cement  rather  than 
brick,  and  It  cont^plated  building  a  cement 
plant  to  cost  from  $600,000  to  $800,000,  with 
a  dally  capacity  of  200  barrels.  This  plant 
was  never  built  The  company  built  and 
commenced  operating  its  brldi  plant,  con- 
nected the  same  by  pipe  line  with  gas  wells, 
built  a  hotel,  a  railroad  switch,  and  did  more 
or  less  preliminary  work  with  reference  to 
the  cement  plant  The  evidence  shows  that 
the  prime  factor  In  the  manufacture  of 
cement  is  an  abundance  of  pure  ehale  and 
limestone  as  raw  material  and  a  dieap  and 
abundant  eui^ly  of  fuel.  The  question  of 
water  supply,  shipping  facilities,  ability  to 
obtain  labor,  and  other  matters  were  of  more 
or  lees  Importance.  None  of  the  defendants 
had  made  more  than  a  cuiiiory  examination 
of  the  company's  property,  and  had  no  prac- 
tical or  expert  knowledge  on  these  questions. 

We  think  the  evidence  makes  it  reuonably 
clear  that  the  company  did  in  fact  have  an 
abundance  of  raw  material  with  whi<^  to 
successfully  manufacture  cement  and  bri<^ 
and  that  its  chief  difficulty  was  the  ftilure 
to  obtain  an  abundance  of  dieap  fueL  The 
defendants'  evidence  tends  to  show  that  this 
was  due  to  the  unexpected  and  unforeseen 
failure  of  the  natural  gas  wells,  not  an  un- 
common thing,  throughout  that  district  The 
defendants'  evidence  also  tends  to  sliow  that 
one  of  the  real  causes  of  the  flnanclal  col- 
lapse of  the  company  was  doe  to  a  sharp  de- 
cline In  the  price  of  manofactiired  cenwnt, 
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the  price  going  down  to  abont  half  what  it 
had  been  in  previous  years. 

The  defendants'  evidence  tends  to  Justify 
themselves  in  permitting  to  be  issued  the 
prospectus  containing  the  alleged  false  repre- 
sentations, and  in  making  any  oral  repre- 
sentations of  like  import,  on  the  ground  that 
same  were  substantially  true  In  fact  and 
that,  if  untrue  In  any  particular,  such  pro- 
spectus and  oral  statements  were  Issued  and 
made  In  good  faith  and  In  accordance  with 
reports  and  investigations  made  by  reliable 
experts  and  other  representatives  of  the  com- 
pany, and  were  based  on  reliable  informa- 
tion obtained  by  defendants  as  directors, 
and  which  the  defendants  honestly  believed 
to  be  true. 

A  witness  who  was  the  manager  of  a  large 
and  succesBfnl  cement  company  stated  that 
he  had  examined  this  company's  property 
with  a  view  of  buying  it  about  the  time  this 
company  tailed,  and  that  considering  the 
property  as  a  whole,  including  the  location, 
market,  shipping  facilities,  and  labor  supply, 
be  considered  it  as  good  a  proposition  as  he 
had  ever  Inspected ;  that  limestone  and  shale 
were  both  used  in  the  manufocture  of  ce- 
ment, and  tliat  the  extent  of  the  deposit  of 
rock  and  shale  upon  the  company's  land  was 
ample  to  provide  for  the  operation  of  the 
plant  for  75  to  100  years,  and  that  same 
was  so  located  aa  to  afford  great  natural  ad- 
vantages in  working  Uie  same  He  stated, 
however,  that  he  did  not  know  as  to  tlie  fuel ' 
supply. 

As  sustaining  their  defense,  the  defend- 
ants further  showed  that  the  prospectus  was 
not  prepared  by  any  of  them  individually, 
but  by  another  officer  of  the  company  on 
whom  they  relied  as  being  better  acquainted 
with  the  facts  relating  to  the  tompany's 
property  and  business,  and  that  the  prospec- 
tus was  in  part,  at  least,  based  on  the  re- 
port and  investigation  of  an  expert  on  natur- 
al gas,  an  expert  on  raw  material  for  manu- 
facturing cement,  and  an  expert  engineer  as 
to  the  raw  material  and  the  way  In  which  it 
could  be  handled,  manufactured  into  cement, 
and  the  product  disposed  of.  The  entire 
prospectus  is  not  In  the  record,  but  It  is 
shown  that_  to  some  extent  at  least  the  re- 
ports of  these  experts  were  contained  In  and 
referred  to  in  thla  prospectus.  The  report 
of  the  expert  on  raw  material  contains  the 
statement  that:  "Tou  have  an  abundance  of 
limestone  and  an  immense  body  of  shale  of 
the  right  kind  to  make  an  excellent  quality 
of  Portland  cement  The  choice  of  your  lo- 
cation for  the  plant  is  ideal;  for  fuel  you 
have  natural  gas  or  coal,  whichever  you  pre- 
fer ;  you  have  water  in  abundance ;  for  ship- 
ping facilities,  your  property  borders  on  the 
railroad.  Actual  tests  made  with  your  ma- 
terial prove  that  yon  can  manufacture  a 
Portland  cement  equal  to  any  brand.  With 
all  these  natural  advantages  you  cannot  help 
but  make  a  success  of  your  undertaking." 
The  report  of  the  eicpert  engineer,  after  ex- 


plaining in  detail  the  company's  property 
and  advantages  for  manufacturing  cement, 
stated  as  follows:  "Summing  up  the  advan- 
tages possessed  by  your  property,  It  Is  well 
to  bring  out  the  foUowlog  facts:  That  a 
Portland  cement  can  be  produced  by  a  com- 
blnatlon  of  your  limestone  and  shale  under 
the  most  favorable  conditions;  and  eqnal  lu 
quality  to  the  highest  standard  grades  of 
Portland  cement;  that  the  extent  of  the  de- 
posits are  ample  for  a  plant  of  a  very  mndi 
latter  capacity  than  yon  propose  erecting; 
that  the  physical  contours  of  the  property 
are  well  fitted  for  a  modem  mechanical 
cement  plant  with  strong  features,  permit- 
ting its  economical  erection;  that  you  have 
an  abundance  of  natural  gas,  which  Is  the 
dieapest  fuel  as  yet  used  In  the  manufac- 
ture of  Portland  cement  and  effects  a  large 
saving  over  the  use  of  coal ;  that  In  case  of 
possible  contingency  of  the  decline  of  natur- 
al gas  you  have  local  coal  with  mines  not 
more  than  one  hundred  miles  away,  which 
Insures  a  bituminous  coal  at  cheaper  rates 
than  any  of  the  large  mills  In  the  Lehigh 
regions  are  paying  to-day ;  that  you  have  an 
abundance  of  water  from  the  river  for  aU 
purposes;  that  the  climate  conditions  ate 
most  favorable  for  operating  a  plant  oontlD- 
uously  during  the  entire  year;  Out  the  low 
l)ercentage  of  rainfall  tbroogbont  the  year 
will  facilitate  oi»eTatlon  of  your  quarry  and 
drying  of  your  materials,  iweeentlng  a  cod- 
slderable  saving  at  the  aiA  at  eacb  year; 
that  the  cost  of  production  with  a  plant  ctf 
modern  equipment,  as  outlined,  should  equal 
per  unit  of  production  to  the  pOTformanee 
of  any  plant  In  thla  country,** 

Defendants'  evidence  shows  that  the  esti- 
mate as  to  the  supply  of  natural  gas  was 
based  on  testa  made  by  expats  lu  that  Une 
of  business;  that  these  tests  conslBt  chiefly 
of  the  pressure  shown  by  the  gss  wdls;  that 
this  was  the  general  and  perhaps  the  only 
method  of  making  estimates  for  the  tutore 
supply  of  gas. 

The  plaintiff's  evidence  tends  to  show  that 
the  company's  property  was  never  of  any 
substantial  value;  that  the  reports  and 
estimates  made  by  these  experts  were  totally 
unreliable  and  untrue;  and  that  defendants 
as  reasonably  prudent  men  ought  not  to  have 
believed  the  same  or  Issued  the  prospectus 
setting  forth  as  facts  the  conclusions  and 
estimates  made  by  such  experts.  It  la  es- 
[lecially  claimed  by  plaintiff  that  the  Inade- 
quate supply  of  fuel  rendered  the  company's 
pro[>erty  of  no  real  value  for  manufacturing 
cement,  however  valuable  the  natural  prod- 
ucts may  have  been;  that  the  estimates  as 
to  the  supply  of  natural  gas  were  fundamen- 
tally wrong  in  supposing  that  the  pressure 
shown  by  the  gas  wells  would  continue  for 
an  indefinite  time  notwithstanding  the  orai- 
tlnued  flow  of  gas  from  such  wells.  The 
most  that  can  be  said  of  these  contentions  is 
that  they  presented  questions  of  tact  to  be 
decided  by  the  Jury,  and  left  the  qnestloD  ct 
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defendantB'  good  faith  or  intentional  fraud 
to  be  settled  the  same  way. 

As  to  tbe  number  of  acrea  of  land  owned 
by  the  company,  it .  will  be  noted  tbat  the 
proiveetns  stated  tbat  tbe  company  owned 
870  acres  of  land,  while  tbe  company  In  fact 
only  owned  443  acres.  Tbe  evidence,  how- 
ervr,  shows  that,  as  soon  as  the  prospectus 
was  Issned,  the  defendant  Lofaman  noticed 
tUs  error,  and  bad  It  corrected  by  pasting  In 
a  printed  designated  aa  "errata,"  stating 
that  tbe  company  only  owned  448  acres  of 
land.  Tbe  plaintiff  testified  that  he  did.  not 
tbliik  ther«  was  any  sach  "errata"  in  tiie 
prospectus  wbldi  he  sawt  or,  If  there  was,  be 
did  not  read  It  TUs  prospectus,  however, 
was  xkot  obtained  by  him  directly  firom  the 
company  or  ai^  of  its  representaUTea,  but 
was  obtained  from  a  frlwd  at  the  snggeetion 
of  the  C(»npany'8  agent.  Whether  this  cor- 
rection had  been  accidentally  or  purposely 
removed,  or  whether  a  copy  of  tbe  prospectus 
bad  been  Issued  in  some  manner  without  the 
correction  being  pasted  therein,  la  not'shown. 
Tbere  is  no  sbowlng  that  any  copy  of  the  pro- 
spectus without  this  correction  was  put  in 
circulation  by  authority  or  with  the  knowl- 
edge of  the  defendants.  Nor,  as  stated,  was 
this  lack  of  raw  material  the  cause  of  plain- 
tiffs loss.  It  Is  evident  that  the  Jury  found 
such  to  be  the  fact.  What  Is  here  said  ap- 
plies to  the  limestone  acreage  also.  Tbe  rec- 
ord in  this  case  is  quite  volumlnouB,  and 
there  was  much  evidence  introduced  by  both 
parties  to  support  their  respective  conten- 
tions. It  would  serve  no  useful  purpose  to 
set  out  such  evidence  In  detail,  as  we  think 
the  above  statement  Is  sufficient  for  an  un- 
derstanding of  the  issues  presented. 

The  instructions  given  for  plaintiff  are  to 
the  effect  that  tbe  verdict  should  be  for 
plaintiff,  provided  the  Jury  find  that  the 
plaintiff  purchased  and  paid  for  tbe  stodc  in 
question;  tbat  tbe  defendant  directors  by 
themselves  or  through  their  manager,  for  the 
purpose  of  inducing  plaintiff  and  others  to 
buy  stodE  from  said  company,  authorized  the 
issuance  of  tbe  prospectus  which  plaintiff  ot>- 
talned  and  examined  before  be  porcbased 
any  atocb,  and  that  said  prospectus  contain- 
ed tbe  representations  hereinbefore  mention- 
ed; that  any  or  all  of  said  representations 
were  false  and  fraudulent,  and  "provided  you 
further  find  that  defendants  knew  that  the 
above  matters  were  fala^  or  did  not  know 
or  have  knowledge  as  to  whether  or  not  th^ 
were  true** ;  that  If  said  defendants,  by  and 
through  said  proq»ectu8,  without  knowledge 
of  its  falsity,  did  make  any  of  said  represen- 
tations, HRsumlng  or  intending  to  convey  the 
impression  tbat  they  had  actual  Imowledge  of 
Ita  truth,  though  conscious  tbat  they  had  no 
sncb  knowledge,  then  such  representations 
were  Just  as  fraudulent  as  If  they  had  made 
them  actually  knowing  tbat  they  were  false. 
SlmUar  InstroctlfmB  were  given  as  to  the  Ua- 
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blllty  of  defendant  Scblflerdecker  In  making 
the  oral  representations  attributed  to  blm. 

Several  instructions  were  given  for  defend- 
ants numbered  from  A  to  E,  Inclusive,  but 
we  think  that  iuBtruetlons  A,  O,  and  B  will 
snfflciratly  show  the  theory  on  which  the 
case  was  submitted  on  their  behalf,  which 
aze  as  follows: 

"(A)  If  the  Jury  find  from  the  evidence 
that  neither  of  the  defendants  ScbilEerdedEer, 
O^sslnger,  or  Lohman  prqtared  the  prospec- 
tus read  In  evidence,  but  that  the  same  was 
prepared  by  some  other  officer  or  officers  of 
the  Guthrie  Mountain  Portland  Cement  Com- 
pany, and  if  you  further  find  from  the  evi- 
dence that  tbe  facts  stated  In  said  prospec- 
tus were  in  accord  with  reports  and  Investi- 
gations  made  by  experts  or  representatives 
of  the  said  company,  and  were  in  accord  with 
the  Information  obtained  by  the  defendants, 
and  if  you  further  find  that  said  defendants 
honestly  believed  the  statements  contained  In 
said  prospectus  were  true,  and  did  not  learn 
of  any  misstatements  of  fact  therein  <lf  there 
were  any  misstatements  of  fact  therein)  prior 
to  the  purchase  of  stock  by  the  plaintiff,  then 
the  defendants  are  not  liable  for  any  mis- 
representations or  BtatemenfaS  In  said  prospec- 
tus, even  though  it  may  have  afterwards 
devd<9ed  tbat  the  same  were  untrue." 

"(C)  The  court  instructs  the  Jury  that  the 
d^endants  are  not  liable  In  this  action  for 
any  neglect  or  failure  on  Uielr  part  to  make 
personal  Investigations  to  verify  the  correct- 
ness of  the  statements  contained  in  the  pro- 
spectus read  in  evidence,  provided  that  the 
statements  cmtalned  therein  were  in  accord- 
ance with  the  reports  to  the  defendants  by 
other  officers  of  the  corporation,  and  pro- 
vided the  defendants  honestly  believed  the 
statements  contained  therein  to  be  true,  and 
bad  no  reason  to  believe  that  any  statements 
therein  contained  were  false." 

"(E)  Even  though  the  Jury  may  find  and 
believe  from  the  evidence  tbat  the  defend- 
ant Schlfferdecker  made  representations  or 
statements  to  the  witness  Laml)ert  regarding 
the  character  and  condition  of  the  property 
of  tbe  Guthrie  Mountain  Portland  Cement 
Company,  and  even  though  you  may  find 
from  the  evidence  that  some  one  or  more  of 
such  statements  were  not  true,  yet  If  yon 
further  find  and  believe  from  the  evidence 
that  such  statements,  if  any,  were  made  by 
the  said  Schlfferdedcer  in  good  faith,  honest- 
ly believing  the  same  to  be  true,  and  such  be- 
lief was  based  on  his  own  examination  and 
on  reports  from  other  persons  on  which  he 
relied,  and  tbat  tbe  said  Schiflerdecker  bad 
no  purpose  or  Intent  to  mislead,  deceive,  or 
defraud  the  plaintiff  thereby,  then  the  plain- 
tiff cannot  recover  on  account  of  any  of  said 
statements." 

The  giving  ot  these  Instructions  was  ex- 
cepted to,  and  Is  assigned  as  error. 
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CL  H.  Montgomery,  Hugh  Dabbs,  and  B.  M. 
Sheppard,  all  of  Joplin,  for  appellant  SpcD- 
cex,  Oraystou  &  Spencer,  of  Joplin,  for  le- 
flltondenta. 

STUBOIS,  J.  (after  stating  the  facts  as 
aiwre^.  Granting  that  there  Is  evidence  in 
this  case  sufficient  to  take  to  the  Jury  the 
quesUou  of  the  statements  made  In  the  pro- 
Bpeclus  bdng  untrue  In  fact,  the  finding  of 
the  Jury  on  that  question  would  be  final  and 
binding  on  this  court,  provided  the  Instruc- 
tions submitting  the  same  are  found  to  be 
proper.  It  Is  therefore  apparent  that  the 
real  question  to  be  determined  by  this  court 
is  the  correctness  of  the  Instructions  given 
by  the  court  at  the  instance  of  defendants  in 
submitting  that  question  to  the  Jury,  and 
allowing  the  defense  of  good  faith  and  ab- 
sence of  willful  fraud. 

The  lustruclions  of  plaintlfr  were  given  as 
asked,  and  there  is  no  complaint  as  to  re- 
fused instructions ;  but  it  is  Insisted  in  this 
court  that  the  instructions  given  at  the  in- 
stance of  defendants  are  not  correct  declara- 
tions of  law  as  applied  to  the  pleadings  and 
facts  in  this  case,  and  are  In  conflict  with 
the  instructions,  given  for  the  plaintiff.  On 
this  phase  of  the  case  the  theory  of  the  de- 
fendants' Instmctions  Is  that,  In  case  the 
jury  find  the  r^resentations  to  be  false,  yet 
the  defendants  had  a  right  to  Justify  them- 
selves in  making  or  permitting  such  state- 
ments to  be  made  on  the  ground  that  they 
bad  a  right  to  rely  on  InlFonuatlon  rec^ved 
from  reliable  sources  and  on  investigation 
and  reports  made,  by  the  experts  as  to  the 
quantity  and  quality  of  the  natural  products 
owned  or  controlled  by  the  corporation,  pro- 
vided defendants  had  a  right  to  bdieve  and 
did  hffliestlr  bdlere  in  the  correctneas  ot 
SQCh  reports  and  representations. 

On  a  prellniinai7  question  of  pleading  the 
defendants  in^  that  the  petition  in  this 
case  counts  only  on  the  iffopoBltlon  that  de- 
fendants had  actual  knowled^  that  the  rep- 
resraitatlons  In  question  were  not  true,  and 
tbat  the  coort  conld  only  submit  the  case  to 
the  Jnry  on.  this  proposition,  and  could  not 
wlarge  tlie  issue  by  the  Instructions ;  that  it 
wonld  be  a  departure  from  the  pleadings  to 
flobmit  the  case  to  the  Jury  on  the  proposi- 
tion that  Qie  defendants  made  these  repre- 
sentations recklessly  and  wlttiont  any  knowl- 
edge as  to  tbdr  truth  or  falsity,  and  with  a 
consdonsness  that  tli^  had  no  sndi  knowl- 
edge. Perhaps  it  is  a  too  narrow  consbuc- 
tlon  ot  the  petition  to  hold  that  it  counts  on 
the  actual  knowledge  of  the  representations 
being  untrue,  while  the  Instructions  are  bas- 
ed on  constructlTe  knowledge  of  that  foct 
Sorrano  r.  Commission  Co.,  117  Mo.  App.  185, 
197,  200,  93  8.  W.  810. 

Waiving  this  question  of  pleading,  and 
granting  that  the  alle^Uons  of  the  petition 
are  broad  enough  to  Include  the  issue  as  to 
detmdantB  reddeesly  making  repreaentatioiu 


of  which  they  had  no  knowledge  and  nnder 
the  consciousness  that  they  had  no  soch 
knowledge,  the  question  remains  to  be  de- 
termined whether  this  issue  can  be  met  by 
proof  that  the  defendants,  being  without  per- 
sonal knowledge  on  the  subject,  relied  on  In- 
formation furnished  by  persons  in  whom  they 
relied  and  had  a  right  to  rely,  and  made  the 
'  representations  honestly  and  in  accordance 
with  such  Information  obtained  from  othera 

[1]  In  discussing  this  question  this  case 
must  be  distinguished  from  the  class  of  cases 
where  the  representations  are  professedly 
made  not  of  personal  knowledge,  but  from  Id- 
formatlott  obtained  from  others  on  which  the 
utterer  relied.  ¥Sven  In  this  class  of  casea 
the  utterer  may  be  h^d  liable  for  misrepre- 
sentations where  he  does  not  correctly  set 
forth  the  information  obtained  by  him,  or 
where  he  knows  or  has  reason  to  know  that 
the  information  which  he  Is  giving  is  not  cor- 
rect  20  Cye.  31. 

[2]  It  should  be  borne  in  mind,  also*  that 
this  is  an  actloi^  at  law  for  fraud  and  deceit 
in  making  these  false  representations.  In 
this  it  differs  from  the  case  of  Lynch  v.  L&iid 
&  Timber  Co.,  136  Mo.  App.  672,  679,  117  S. 
W.  621.  It  Is  said  Id  Kountze  v.  Eenned.v, 
147  N.  T.  129.  41  N.  E.  414,  29  Ll  R.  A.  363, 
49  Am.  St  Sep.  6S1:  "The  law  affords  rem- 
edies for  the  consequence  of  innocent  mis- 
representation. A  contract  induced  ther^y 
may,  in  many  cases,  be  avoided,  and  the 
equitable  powers  of  courts  are  frequently  In* 
terposed  for  the  rescission  of  contracts  or 
transacUons  based  upon  mistakes  or  innocent 
misrepresentation.  While  the  common-law 
action  of  deceit  furnishes  a  remedy  for  ftaud 
which  ought  to  be  preserved,  we  think  It 
should  be  kept  within  its  ancient  limits,  and 
should  not  by  construction  be  extended  to 
embrace  dealings  which,  however  unfbrtu- 
nate  they  may  have  pvoxeA  to  one  of  the 
parties,  were  not  Induced  by  actual  inten- 
tional fraud  on  the  part  of  the  other." 

In  Green  t.  Worman,  83  Mo.  App^  668,  ff74, 
which  was  a  suit  at  lav,  tiie  court  said: 
"These  facts  show  such  fraud  In  equity  as 
would  authorize  a  court  to  cancel  the  trade 
and  set  aside  the  convince  of  defendaat 
to  plaintiff  oa  pnqper  trams,  but  it  la  not 
sufficient  to  prove  fraud  In  law ;  and  to  have 
done  this  t2ie  defendant  should  have  gone 
farther,  and  adduced  evldmce  showing  or 
tending  to  show  that  Newklrk  knew  tliat  the 
represttitatlons  he  made  as  to  Uie  boundary 
lines  and  spring  were  fatee,  or  that  he  made 
the  representations  as  of  his  own  knowledge^ 
but  did  not  know  whether  th^  were  true 
false,  and  that  plain tifT  relied  on  them  be- 
lieving them  to  be  trufc  The  r^vesenta- 
tlons,  though  false,  if  Innocent  and  made 
without  any  Intraitlon  to  defraud,  and  nn- 
der  the  belief  that  they  were  true,  fur- 
nish no  support  to  the  allesatlon  of  fraud 
and  deceit  Walsh  r.  Mwae,  80  Md.  688; 
Dttlaney  et  aL  t.  Bogara  9t  aL,  9i  Mo.  lo& 
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dt  203;  JoUlffe  r.  CoUlna,  21  Mo.  336." 
See,  also,  Adams  v.  Barber,  157  Mo.  App.  370, 
388.  139  S.  W.  480. 

It  would  seem  from  tbese  aod  other  aa- 
thorftles'  that  there  Is  a  distinction  la  this 
respect  between  suits  at  law  for  damages  and 
suits  In  equity  for  rescission  of  the  contract. 
The  measure  of  damages  In  the  two  classes 
of  cases  would  be  different,  and  the  method 
of  trial  and  the  relief  granted  would  also 
be  different  Eendrlck  v.  RyuB,  225  Mo.  150. 
157.  123  S.  W.  037,  135  Am.  St  Rep.  685.  and 
cases  cited.  In  this  case  we  are  not  called 
upon  to  say  whether  the  evidence  is  snch 
that,  if  plaintiff  had  brought  his  salt  in 
equity  to  rescind  the  sale,  the  court  might 
not  hare  granted  him  some  reliet  which  in 
t4ils  case  would  have  amounted  to  the  return 
on  proper  terms  of  the  purchase  money. 

[3]  The  case  of  Serrano  v.  Couunission  Co., 
117  Mo.  App.  185,  IM,  03  S.  W.  810,  813,  is 
dted  and  relied  on  by  both  parties,  and  con- 
tains an  able  discussion  of  the  prindples  ap- 
plicable to  a  suit  at  law  for  damages.  In 
this  case  the  court  said,  at  the  outset  of  the 
opinion:  "That  there  must  be  scienter,  ei- 
ther actual  or  constructiTe,  in  order  to  sup- 
port an  action  at  law  for  deceit,  is  beyond 
question."  "Scienter"  in  this  connection  evi- 
dently means  guilty  knowledge,  or  a  guilty 
lack  of  knowledge,  and  implies  moral  turpi- 
tude. The  court  discusses  the  three  phases 
of  scienter  as  ai^plied  to  cases  of  this  char- 
acter, though  In  that  case,  as  in  this  one,  the 
court  had  to  do  with  only  two  pliases.  The 
first  phase  of  scienter  is  said  to  be  "a  false 
reitresentatlon  made  with  the  knowledge  of 
Its  falsity  by  the  utterer,"  and  "proof  that 
the  party  made  the  false  representation  con- 
cerning a  material  fact  with  knowledge  that 
the  representation  was  false  at  the  time  it 
was  made,  satisfies  the  law  in  so  far  as 
scienter  is  concerned."  The  second  phase  of 
.  Center  is  said  to  be  (117  Mo.  App.  196.  03 
k  W.  813):  "When  a  party  makes  a  repre- 
seuratlon  of  a  material  fact  of  his  own 
know'-Mlge,  when  in  troth  he  has  no  knowl- 
edge whatever  on  the  subject,  either  of  its 
truth  or  falsity."  It  is  further  said  in  speak- 
ing of  the  ^rst  pbase  of  scienter,  where  the 
parties  have  actual  knowledge  that  the  rep- 
resentation is  untrue  (117  Mo.  App.  200,  03 
S.  W.  815):  "On  this  issue  It  was  competent 
and  proper  for  Mr.  Teasdale  to  show  in  de- 
fense that  he  had  sold  the  oranges  as  repre- 
sented or  that  he  had  made  such  negotiations 
thereabout  aa  to  induce  him  to  believe  that 
he  had  sold  the  same  and  therefore  made  the 
reinreeentatlons  to  that  effect  In  good  faith." 
It  is  also  said  (117  Mo.  App.  107,  93  S.  W. 
814):  "It  la  competent  and  proper  for  the  de- 
fendant to  show  in  resisting  such  charge  that 
he  did  not  know  the  representation  was  false, 
and  to  this  end  he  is  permitted  to  show  that 
be  acted  in  good  faith  on  reasonable  ap- 
pearances and  was  honestly  mistaken,  hav- 
ing good  reason  to  believe  In  the  truth  of  the 
representation  when  made."  This  case  cites 


Dulaney  t.  Rogers,  64  Mo.  20%  and  many 
other  cases  upholding  this  view. 

In  determining  what  is  guilty  lack  of 
knowledge  under  the  second  phase  of  scien- 
ter, where  a  party  makes  a  representation  as 
of  his  own  knowledge  when  in  truth  he  has 
no  knowledge  of  the  subject,  the  authorities 
all  hold  that  it  Is  necessary  that  the  utterer 
have  a  consciousness  that  he  has  no  knowl- 
edge on  the  subject;  that  is,  there- must  be 
moral  turpitude  in  making  the  misrepresen- 
tation. Bank  V.  Button,  224  Mo.  42,  65,  72, 
123  S.  W.  47.  As  said  in  Serrano  v.  Com- 
mission Co.,  supra,  117  Mo.  App.  198,  93  8. 
W.  814:  "Under  this  phase  of  the  matter, 
the  law  being  satisfied  by  proof  of  the  party's 
reckless  or  wanton  conduct  in  asserting  pos- 
itively as  of  bis  own  knowledge  a  fact  con- 
cerning which  he  knew  nothing  of  its  troth 
or  felsity.  as  stated  above,  raised  up  and 
supplies  the  scienter  constructtvely  from  ttils 
reckless  conduct  on  his  part" 

In  the  case  of  Western  Cattle  Co.  t.  Gates, 
190"  Mo.  391,  305,  88  S.  W.  382,  from  which 
plaintiff's  instructions  w«re  largely  taken,  It 
is  said,  in  commenting  on  the  Instructions  In 
that  case  (100  Mo.  404,  88  S.  W.  386):  "The 
theory  of  the  defendant's  Instmction  is  that 
the  defendant  is  not  liable  unless  he  actually 
knew  the  representations  to  be  false;  where- 
as, the  theory  of  the  plaintlfTs  instructions 
is  that  the  defendant  is  liable  if  he  made  the 
representations  actually  knowing  them  to  be 
false,  and  also  if  he  made  the  representations 
without  knowing  whether  they  were  true  or 
false,  and  while  conscious  that  he  had  no 
knowledge  of  their  truth  but  intended  to  con- 
vey the  impression  to  the  plaintiff  that  he 
bad  actual  knowledge  of  their  truth.  One 
who  makes  representations  which  he  does 
not  know  to  be  true,  and  conscious  of  the  fact 
that  be  tias  no  knowledge  on  the  subject,  to 
another  whom  he  knows  has  no  knowledge 
as  to  the  truth  or  falsity  of  the  representa- 
tion, is  as  much  guilty  of  fraud  aa  if  he  had 
actual  knowledge  of  the  falsity  of  the  state- 
ment" 

In  Snyder  v.  Stenmions,  151  Mo.  App.  166, 
131  S.  W.  724,  it  win  be  found  that  the  find- 
ing of  facts  and  declarations  of  law  made  by 
the  court  omitted  the  proposition  "that  de- 
fendant was  conscious  of  the  fact  that  be 
had  no  such  knowledge,"  and  that  was  held 
to  be  error.  See,  also,  Faretti  t.  Rebenack, 
81  Mo.  App.  404. 

In  Thompson  on  Liability  of  Directors,  pp. 
401,  402,  it  is  held  that  an  action  at  law  for 
damages,  the  gist  of  which  is  fraudulent  in- 
tent, can  only  be  maintained  against  one  who 
has  been  guilty  of  a  fraudulent  intent  The 
representations  must  not  only  be  false  In 
fact  but  they  must  hive  been  made  with  an 
Intent  to  deceive.  "This  may  be  Inferred 
from  evidence  showing  that  the  party  mak- 
ing them  knew  of  their  falsity  at  the  tlnWr 
or  at  least  professed  knowledge  of  their 
truth,  when,  in  point  of  fact,  he  was  con- 
scious he  had  none.  But  in  either  ease  false- 
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hood  uttered  with  Intent  to  decdre  la  esaeo- 
tlaL  We  apprehend  that  It  Is  not  necesaary 
to  show  that  the  defendants  knew  that  the 
representatlonB  were  untrue,  but  that  It  will 
be  sufficient  If  it  be  made  to  appear  that 
they  made  them  with  a  fraudulent  mind  and 
motlTe,  Intending  thereby  to  decdre  and  de- 
fraud, and  indifferent  as  to  whether  thegr 
were  true  or  not"  This  last  statement  and 
quotation  ia  taken  from  appdlantfs  brief. 

When  the  court  aays,  as  they  all  do,'  that 
a  party  is  guUty  of  actionable  fraud  when 
he  makes  "a  representation  of  a  material 
fact  as  of  bis  own  knowledge  when  In  truth 
he  has  no  knowle^  whatever  on  the  subject" 
(Serrano  t.  Commission  Co.,  117  Mo.  App. 
1B5,  196.  93  8.  W.  810;  Western  Cattle  Co. 
T.  Gates,  190  Mo.  391,  406,  89  S.  W.  382),  the 
difficulty  is  In  determining  what  Is  meant  by 
knowledge.  Is  the  word  ''knowledge,"  as 
here  used,  to  be  restricted  to  purely  person- 
al knowledge — what  he  acquired  by  the  use 
of  bis  own  physical  senses  only— or  Is  It  to 
be  extended  so  as  to  Inidude  information  ob- 
tained from  a  reliable  source.  The  plaintiff 
tn  tills  case  insists  that  the  word  is  used 
in  its  strictest  soise  of  purcAy  personal 
knowledge;  the  defendants  insist  that  it 
should  be  understood  in  its  broader  sense, 
and  that  a  person  has  knowledge  of  a  fact 
whoi  he  obtains  information  fn»n  a  trust- 
worthy source.  We  think  that  the  contention 
of  defendants  In  this  rei^iect  is  correct.  A 
man  who  has  received  information  of  a  fact 
from  a  reliable  eouroe  and  which  he  has  ev- 
ery reason  to  believe  and  does  believe  can- 
not, when  r^rting  such  to  be  a  fact,  have 
a  consclonsneaB  that  he  has  no  Icnowledge 
of  the  subject  Bank  v.  Hutton,  224  Ho.  ^ 
67,  128  S.  W.  47. 

In  Dunn  v.  White,  68  Mo.  181,  186,  It  Is 
said:  "The  now  generally  recognized  doc- 
trine is  that,  in  order  to  support  a  personal 
action  for  fraudulent  representations,  it  is 
not  sufficient  to  show  that  a  party  nude 
statements  which  he  did  not  know  to  be  true, 
and  which  were  false  In  fact ;  there  must  be 
fraud  as  distinguiBhed  from  mere  mistake." 

In  the  case  of  Lovelace  v.  Suter,  93  Mo. 
App.  429,  440,  67  8.  W.  737,  740,  it  Is  said  in 
a  learned  opinion  by  Judge  Goode:  "The  real 
embarrassmeut  in  such  disputes  arises  when 
the  basis  of  the  action  la  a  statement  or  rep- 
resentation made  by  the  defendant  as  true 
of  his  own  knowledge,  which  he  not  only  be- 
lieved to  be  true,  but  believed  with  good 
reason  he  knew  to  be  true ;  in  other  words, 
an  honest  mistake  not  due  to  gross  negli- 
gence. In  our  Judgment  a  representation  of 
that  kind,  though  It  may  often  make  a  good 
case  to  rescind  a  sale  or  ex  contractu  on  a 
warranty,  cannot  make  out  a  case  of  deceit 
for  lack  of  a  scienter.  Collins  v.  Evans,  6 
Q.  B.  804,  13  L.  J.  Q.  B.  130.  InfaUible 
knowledge  of  facts  is  never  attainable,  and 
It  Is,  or  ouglit  to  be,  enough  that  one  has 
carefully  endeavored  to  learn  the  truth  from 
appropriate  sources  and  believes  he  has  learn- 


ed it  Sucb  conduct  is  vwy  difframt  vam- 
ally  and  we  think  legally  from  leckleady  as- 
serting something  to  be  true  from  a  vague 
belief  of  its  truth  which  the  speaks  has 
taken  no  paina  to  veii^;  tar  gross  Dili- 
gence is  closely  akin  to  fraud.  Western  Bask 
of  Scotland  v.  Addle.  L.  B.  1  H.  Li  14&" 

[4]  The  instnu^ns  given  for  the  defend- 
ants, and  which  are  criticised  by  plaintiff, 
we  tJiink  will  be  found  not  subject  to  crlti- 
dsm  and  not  in  conflict  with  the  tnatmc- 
tlons  for  plaintiff  when  rightfully  under^ 
stood,  and  when  the  word  **knowledge"  is 
understood  In  its  broader  and  legltimatp 
sense.  The  Instructions  mentioned  do,  and 
we  think  rightfully  so,  enmerate  tibe  dtfend- 
ants  of  making  repiesentatlona,  which  ulti- 
mately turned  out  to  be  untrue,  on  thegrottnd 
tliat  such  representations  were  in  accord 
with  and  foirly  represented  0ie  Infonnatiou 
obtained  by  the  defendants  from  experts  and 
other  sources  on  which  defendants  had  a 
rl^t  to  rely,  and  that  defmdanta  honestly 
believed  that  such  r^ireaentations  were  cor- 
rect When  the  Jury  was  required  to  find 
that  these  represaitations  were  baaed  on  and 
in  accord  wiUi  the  infbtmatlon  obtained  from 
rdlable  sources  and  were  honestly  bdleved 
by  the  defendants,  this  excludes,  and  re- 
quires the  Jury  to  find  against  the  idea  that 
defendants  were  conscious  that  ttiey  had  no 
knowledge  of  the  subject 

Aa  shown  by  Judge  (Soode  in  the  case  of 
Lovelace  t.  Suter,  93  Mo.  App.  429,  67  8.  W. 
787,  these  views  are  not  in  conflict  wlQi  the 
cases  of  Hamlin  v.  AbeU,  120  Mo.  US,  26  S. 
W.  616;  Dunn  v.  White,  68  Mo.  1^;  Dnlaney 
V.  Rogers,  64  Mo.  201.  As  thoe  stated :  "No 
such  conclusion  can  be  logically  drawn  from 
them;  for  the  purpose  of  the  court  was  not 
to  dispense  with  the  sdeater,  but  to  point 
out  what  may  sometimes  be  sufficient  proof 
of  it,  namely,  an  affirmation  as  of  (me*8  own 
knowledge  and  not  merely  his  informattoD, 
opinion  or  belief,  that  something  material  to 
the  business  in  hand  is  true,  when  he  has  no 
good  reason  to  brieve  it  Is  tme.  and  it  is  In 
fact  fftlse." 

In  Bank  of  Abdilson  v.  Byers,  139  Mo.  627, 
662,  41  S.  W.  325,  330,  It  is  said  that  one  of 
the  easoittal  elements  of  firand  In  an  action 
at  law  for  damages  based  thereon  Is  "knowl- 
edge by  the  person  who  made  It  of  its  fal- 
sity." Having  consdoumess  of  the  falsity 
of  his  assertion  by  one  who  asserts  as  a  fact 
a  thing  which  he  has  no  knowledge  of  is 
equlvaloit  to  having  knowledge  of  Its  telslty. 
One  or  the  other,  howevw,  must  be  proved 
in  every  case,  and  the  Jury  must  find  that  it 
exists  in  order  to  make  the  party  liable 
Snyder  v.  Stemmons,  161  Mo.  App.  166,  166^ 
131  S.  W.  724;  20  Cyc.  24,  27. 

What  is  here  said  with  reference  to  the 
representations  In  the  prospectus  applies  also 
to  the  alleged  oral  representations  made  by 
defendant  Sdiilferdecker.  Like  instructicms 
were  given  as  to  these  oral  representatioos: 
and  the  same  criticism  Is  levied  at  boUi, 
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whleb  as  we  bave  eeen  1b  untenable.  Wbat 
we  bold  in  tbls  case  ia  thla:  Tbat  wben  tbe 
directors  ctf  a  ooiporatlon  consent  to  the  Is- 
miance  of  a  prospectus,  stating  as  facta  cet- 
taln  repieaoitatlons  tboreln  as  to  Us  propo^ 
ty  wblcb  are  In  accOTdance  wltb  tbe  facts 
obtained  from  tmstworthy  sonrces  on  proper 
Inveatigation  and  Inquiry,  and  wblcb  tb^ 
bonestly  believe  to  be  true,  tbw  it  cannot  be 
said  dtber  tbat  tbey  are  making  a  statement 
as  tme  abont  wblcb  tb^  have  no  knowl- 
edge or  tbat  tbey  are  i*^aWng  such  statement 
wltb  a  consciousness  that  tbey  bare  no 
knowledge  concerning  It 

[C]  Special  mention  might  be  made  of  the 
rqwesentatlons  la  tbe  prospectus  ctmcwning 
the  company's  bolting  perpetual  teases  on 
2,000  acres  of  natural  gas  and  coal  lands  ly- 
ing Immediately  adjacent  to  tbe  raw  mate- 
rial property.  The  d^enae  to  this  represen- 
tation, as  to  all  the  others,  is  tbat  such  repre- 
sentation was  trne,  and  that,  If  it  was  found 
not  to  be  true,  It  was  made  so  far  as  defend- 
ants are  concerned  In  good  faith  from  in- 
formation obtained  from  reliable  sources  and 
nnder  the  honest  belief  that  the  same  was 
true.  The  burden  of  proof  rests  upon  the 
plaiDtiff  to  show  that  neither  of  these  de- 
fenses exist.  The  eTidence  is  not  very  satis- 
factory as  to  what  leases  the  company  did 
have  on  gas  and  coal  lands.  Several  of  the 
plalntUTs  witnesses  stated  that  tbe  company 
held  several  such  leases.  It  la  not  shown, 
however,  how  much  land  was-  covered  by 
these  leases  or  the  location  of  same  or  the 
length  of  time  the  leases  had  to  nm.  None 
of  the  leasee  themselves  were  put  In  evidence. 
We  think  the  evldmce  falls  to  show  that 
this  representation  was  not  true. 

[>]  It  is  true  that,  when  defendant  &d)lf- 
ferdecker  testified  at  the  trial  that  the  com- 
pany had  some  leases.  It  was  shown  by  way 
of  impeaching  him  that  In  a  previous  deposi- 
tion he  had  stated  tbat  the  company  had  no 
leases;  but  It  was  also  shown  that  this  wit- 
ness, when  such  deposition  was  first  'tran- 
scribed, spoke  to  one  of  the  attorneys  for 
plaintiff  claiming  that  this  was  a  mistake, 
and  waa  advised  that  same  should  be  correct- 
ed. For  some  cause  the  deposition  was  not 
corrected,  though  it  Is  conceded  that  the  wit- 
ness promptly  noted  and  advised  the  oppo- 
site party  of  the  mistake.  We  do  not  be- 
lieve that  the  Inadvertent  admission  of  the 
witness  put  In  evident  only  for  the  purpose 
<jt  contradiction  and  Impeachment  of  his 
IKwltlve  evidence  to  the  contrary  can  be  tak- 
en as  supplying  the  positive  proof  required 
of  plaintiff  that  the  company  had  no  leases 
in  order  to  make  a  case  for  him. 

[7]  GoffliHftbat  Is  also  made  that  the  repre- 
solution  In  tbe  prospectus  tbat  the  stock 
was  fully  paid  and  nonassessable  is  such  a 
nolsrepresnitatlon  as  ought  to  have  been  sub- 
mitted to  the  jury.  We  think  the  court  was 
right  in  not  submitting  the  question  of  tbe 


truth  ox  falsity  of  tbia  remresentatbm  to  tHe 
Jury.  This  representation  dearly  refers  to 
the  character  of  tbe  stock  and  tbe  liability 
of  the  stockholders  Co  the  corporation.  Tbe 
evidence  shows  tbat  the  stock,  when  Issued 
and  paid  for  by  tbe  stockholders,  is  of  tbe 
kind  properly  doiomlnated  fully  paid  and 
nonassessabla  It  does  not  mean  and  cannot 
be  construed  to  be  a  representation  tbat  any 
stoc^older  has  paid  full  par  value  for  the 
same ;  and  thla  Is  tbe  only  complaint  made 
by  the  plalntlffl.  ^nus  statem^t  ai^lles  to 
both  the  common  and  preferred  stock.  The 
plaintur  knew  that  be  was  not  paying  par 
value  for  his  stock,  as  it  is  admitted  that  the 
common  stock  was  being  given  as  a  bonus 
to  tbe  pwNibMwn  of  the  preferred  BtoOL  He 
was  not  deceived  by  this  representation.  It 
was  properly  taken  by  the  court  and  by  plain- 
tiff and  dtfendants  alike  that,  wben  the 
purchasera  paid  whatever  price  waa  agreed 
upon  in  tbe  purchase  of  the  stock,  then  the 
stock  would  be  as  between  him  and  tbe  com- 
pany "fully  paid  and  nonassessable. 

There  are  some  other  errors  complained 
of  in  the  brl^,  which  we  have  examined,  and 
find  do  not  affect  the  merits  of  the  case.  As 
the  case  was  tried  in  accordance  with  the 
views  herein  expressed,  and  the  instructions 
given  submitted  the  facts  to  the  Jury  on  the 
proper  theory,  and  the  jury  has  resolved  the 
facts  against  the  plalntM,  the  judgment 
should  be  and  is  affirmed. 

FAmtlNGTON,  X,  concnia  BOBERT- 
SON,  P.  J.,  concurs,  exo^  be  expresses  no 
opbilmi  as  to  the  next  to  the  last  paragraph 
relating  to  the  stock  being  fully  paid  and 
nonassessable  other  than  that  plaintiff  was 
not  deceived  thereby. 


LGMP  HUNTING  ft  FISHING  CLUB  v. 
HACKMANN  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.  April 
8,  1913.    Rebeariue  Denied  May 
20,  1913.) 

1.  Appeal  ako  Ebbob  (|  1009*)— Riview— 
QuKSTioNS  or  Fact. 

Id  an  equity  case,  It  is  the  duty  of  tbe 
Court  of  Appeals  to  review  and  weigh  the  en- 
tire evidence,  and,  wliile  deference  may  be  glveu 
to  the  findings  of  the  chancellor,  they  are  not 
binding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  K  S970-3OT8;  Dec.  Dig.  S 
1009.*] 

2.  COBPOKATZONS  (S  S88^— UXABA  TiBBS— ES- 
TOPPEL. 

Wiiere  a  lease  to  a' corporation  (or  ten  years 

had  been  folly  performed  by  the  corporation,  the 
lessor,  who  had  contracted  with  the  corporation, 
in  its  corporate  name,  recognised  its  corporate 
capacity  to  receive  the  grant,  xeedved  and  re- 
taued  the  rent,  and  for  ten  years  acquiesced  in 
the  exercise  by  the  corporation  of  its  rights  un- 
der the  lease,  was  estopped  to  iilead  ultra  vires 
as  a  defense  to  a  suit  for  specific  performance 
of  an  agreement  In  the  lease  to  renew;  the 
agreement  sought  to  be  Specifically  enforced  not 
being  wholly  executory,  since  the  coneideration 
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tor  the  renewal  was  the  parinent  of  the  rent 
during  the  term  of  the  lease. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  1556-1B67;  Dec  Dig.  |  388.*] 
8.  Landlobd  and  Tenant  (|  27*)— Lease— 

Validitt— Mistake.  , 
The  intention  of  a  lessee  to  use  tiie  land 
only  for  bunting  and  fishing  purposes,  and  not 
to  prevent  its  use  by  the  lessors  for  purposes  not 
inconsistent  with  its  purposes  and  the  belief 
of  the  lessors  that  the  lessee  would  not  deprive 
them  of  the  use  of  the  land,  did  not  constitute 
a  mutual  mistake  where  it  was  intended  to  exe- 
cute an  absolute  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §S  80.  81 ;  Dec.  Dig.  |  27.*] 

4.  CONTBACTO  (H  99*)— MlBTAKX— SumCIENOT 

or  Evidence, 

Clear,  cogent,  and  convincing  evidence  Is 
required  to  overcome  the  presumption  that  par- 
ties to  a  contract,  who  were  siii  juris,  could 
read  and  were  in  full  possession  Of  Uieir  mental 
faculties,  knew  what  they  signed,  aapedaily 
where  they  waited  for  aroroximatdy  ten  yean 
before  repudiating  the  contracL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  n  448-153,  1197-1199.  1799,  1800; 
Dec  Dig.  I  99.*] 

6.  Specific  Fesfobhanck  ^  8*)— Discbetion 

OF  COUBT. 

Specific  performance  li  not  a  matter  of 
absolute  right,  but  is  one  somewhat  of  grace 
resting  In  the  sound  discretion  of  the  court,  to 
be  exercised,  however,  not  arbitrarily  or  capri- 
dously,  but  according  to  eatabltsbea  rules  and 
principles, 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S|  448-453,  1197-U99, 
1799,  1800;  Dec  Dig.  |  &*] 

6,  Specific  Pbbfobuance  (8  16*)— Defenses 

— EnFOBCEHENT  INE4)UITABLS  OB  iNVOLVINa 

Habdship. 

Specific  performance  may  be  denied  even 
where  oo  fraud  or  mistake  appears,  if  to  grant 
it  would  inflict  such  a  burden  or  hardship  u^on 
defendants  as  to  be  inequitable  and  nnconacion- 
abl& 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  29,  35,  86 ;  Dec  Dig.  f 
16.*] 

7.  Specific  Pebfobhakcb  (ft  16*)— Defenses 
— Enfobceuent  Inequitable  ob  Intoltimo 
Habushif. 

Where  a  lessee  of  land  for  hunting  and  fish- 
ing purposes  took  an  absolute  lease  for  the  pur- 
pose of  protecting  its  privileges,  but  never  at- 
tempted to  assert  or  exercise  any  right  or  privi- 
lege other  than  its  hunting  and  fishing  privileges, 
and  showed  no  disposition  of  doing  so  in  the 
future,  specific  performance  of  an  agreement  to 
renew  the  lease  would  not  be  denied  on  the 
ground  that  it  would  be  inequitable  or  involve 
hardship. 

.  [Sd.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Cent  Diff.  fi  29,  8o,  36;  Dec  Dig.  i 
16.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  the  Lemp  Huuting  &  Fishing 
Club  against  John  H.  Hackmatm  and  otbera 
Prom  a  Judgment  dismissing  the  bill,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
instructions. 

Wm.  A.  Dadle^,  of  TT07,  and  Bugene  Ba- 
der,  of  St  Louis,  for  aiv^ant  B.  L.  Sut- 
ton and  Charles  Martin,  both  of  Tro7«  for  re- 
spondents. 


ALLEN,  J.  Plaintiff  is  a  corporatloa  In- 
coriwrated  under  the  proTlslons  of  article 
10,  c.  33,  Rev.  Stat  1909.  The  purposes  of 
its  organization,  as  set  out  in  Its  Constitu- 
tion, are:  "To  promote  field  sports,  to  en- 
courage the  protection  of  fish  and  game  in 
the  state  of  Missouri,  to  encourage  rational 
enjoyment  and  social  amusements  among  the 
members  of  the  club  by  providing  debates, 
reading  and  other  lawful  forms  of  aunse- 
meat  Bnt  this  club  shall  not  engage  in 
any  boslnees  having  In  view  any  pecuniary 
profit  of  any  kind,  nor  shall  it  hare  anj 
connection  vttb  any  manofaetiirlng,  agri- 
coltoral  or  mercantile  business  purpose." 

The  acdon  Is  one  in  equity  for  spedflc  per- 
formance. It  Is  brought  to  oomi>el  the  de- 
fendants, John  H.  Baclonann,  Hermann  H. 
Hackmann,  and  Herman  H.  Ooos,  and  Ulna 
Hackmann,  wife  of  John  H.  Hackmann,  and 
Sophia  Ooos,  wife  of  Herman  Gooe,  to  spe- 
dfically  perform  and  carry  out  a  covoiant 
for  renewal  of  a  certain  lease  of  lands  in 
lincoln  county,  which  plaintUt  had  beat 
naing  for  bunting  and  fisliing  pnrpoees,  and 
to  execute  a  new  lease  to  plaintiff  of  said 
lands*  in  accordance  with  the  said  coTOuut 
contained  in  the  original  lease. 

The  petlti(Hi  avers  the  corporate  exlstoioe 
of  plaintiff,  alleges  that  on  or  about  May 
1.  1900,  and  at  the  institution  of  the  suit, 
defendants  John  H.  Hackmann,  Hermann  H. 
Hackmann,  and  Herman  H.  Goos  were  the 
owners  in  fee  of  certain  real  property  de- 
scribed In  the  petition,  and  that  on  or  about 
July  B,  1900,  they,  togettker  with  their  said 
wives,  executed  to  plaintiff  a  lease  to  said 
pTop^ty  for  a  term  of  ten  years  beginning 
May  1.  1000,  and  endhig  AprU  30,  1910,  at 
a  yeariy  rental  of  f37.G0;  payable  annually 
in  advance.  The  petition  further  avers  that 
said  lease  provided,  among  othw  thinffs,  that 
plaintiff.  Its  Buccessors  and  assigns,  was  to 
have  the  privilege  of  a  renewal  th»«of  for 
an  additional  term  of  ten  years  from  AprU 
30,  1910,  at  the  same  rental  therein  8tlpula^ 
ed.  It  Is  then  further  averred  that  the  lease 
was  du^  acknowledged  or  proved  the 
aforesaid  parties,  and  duly  recorded  in  the 
ofllce  of  the  recorder  of  deeds  of  said  Un- 
coln  county  on  July  12,  1900.  The  petition 
further  alleges  that  plaintiff  has  complied 
with  all  the  terms  and  provisions  of  the 
lease  on  its  part,  and  that  before  the  ex- 
piration of  the  term  thereof  notified  the  de- 
fendants of  its  willingness  to  enter  Into  a 
renewal  lease,  and  that  It  elected  to  avail 
Itself  of  the  privilege  of  renewal  contained 
in  the  lease,  and  requested  and  demanded 
defendants  to  execute  to  it  a  proper  lease 
to  the  pronlses  for  said  rrawwal  term  on 
the  same  tenns  as  contained  In  ttie  inl^nal 
lease,  exc^t  the  r^iewal  UiereoC  Imt  that 
defendants  refused  and  eonttnne  to  refuse 
to  execute  Uie  sain&  Plaintiff  then  averred  a 
tender  of  937.50  as  rental  for  the  first  year 
of  the  new  lease,  and  the  payment  of  the 
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Hune  Into  court,  to  be  paid  to  defendants 
spon  ttie  oxecution  of  eald  new  lease  to 
pi^iwtiw,  and  prayed  that  the  court  adjudge 
and  deocee  that  defendants  specifically  per- 
form  the  said  covenant  for  rmewal  and 
ezecDte  a  new  lease  to  said  premises  to 
plaintto;  Its  anccessors  and  assigns,  for  a 
term  of  ten  years  beginalng  May  1, 1910,  and 
ending  April  80,  1820,  for  the  same  rentals, 
and  with  the  same  or  like  covenants  and 
agreements  as  contained  In  tlM  orl^^nal  lease, 
except  the  renewal  claoae  tbereot 

The  answer,  wtalcta  Is  anite  lengthy,  first 
denied  generally  the  allegations  of  the  pe- 
tition. It  thai  states  that  defendants  John 
Hactanaon,  Hermann  HaAmann,  and  Her- 
man Gooe,  at  the  times  mentioned  in  plaln- 
tUTa  petition,  were  and  are  the  owners  in 
fee  of  the  real  estate  in  oneatlon,  holding 
title  thereto  aa  tenants  In  conmion,  and  that 
defendants  Ulna  Hackmann  and  Sc^thla  Goos 
have  no  Interest  therein,  except  their  marital 
rights  as  the  wives,  reepectiyely,  of  defend- 
ants John  H.  Hadcmann  and  Herman  Goos. 

It  Is  admitted  by  the  answer  that  the  de- 
foidants  signed  their  names  to  the  written 
Instrument  sued  upon;  but  It  Is  averred  that 
they  never  agreed  to  said  Instmmeut  or  to 
the  terms  thereof,  and  that  their  signatures 
thereto  were  obtained  without  knowledge  ot 
Its  terms  on  their  part  by  fraudulent  prac- 
tices of  plaintiff;  that,  prior  to  the  execu- 
tion of  the  lease,  negotiations  were  had  be- 
tween plaintiff  and  defendants  with  a  view 
to  leasing  to  plaintiff  the  hunting  and  fish- 
ing privileges  upon  the  premises  aforesaid; 
and  that  as  a  result  of  such  negotiations  It 
was  understood  and  agreed  between  the  par- 
ties that  defendants  should  lease  to  plalntlit 
the  hunting  and  fishing  privileges  thereon 
for  a  term  of  ten  years,  but  that  no  men- 
tion waa  made  of  any  right  to  a  renewal  of 
the  lease  to  the  premises,  or  that  plaintiff 
was  to  acquire  therein  any  other  interest, 
right,  or  privily  than  that  to  hunt  and  fish 
thereon. 

It  is  then  alleged  that  plaintiff  caused  the 
lease  to  be  prepared,  and  through  Its  agents 
fraudulently  procured  the  signatures  of  de- 
fendants; that  plaintiff's  agents  first  ap- 
proached defOndant  Goos  to  obtain  his  signa- 
ture, but  that  the  latter  was  busy  and  re- 
quested timn  to  first  take  the  same  to  de- 
fendants Jolm  H.  Hackmann  and  Hermann 
H.  Hackmann  and  procure  their  signatures ; 
that  thexeopon  ^alntUTs  agents  went  to  de- 
fendant Jolm  H.  Hackmann,  and  the  latter 
requested  that  he  be  permitted  to  read  the 
lease;  that  thoeupon  plaintlfra  agents  pre- 
tend^ to  be  In  a  hurry  to  return  to  the  dty 
of  8L  Louis  and  falsely  represented  to  the 
said  Hackmann  that  the  lease  was  satisfac- 
tory to  defendant  Goos  and  approved  by 
htm,  and  that  the  latt«  had  requested  them 
to  say  that  said  Hackmann  should  sign 
the  Instrument  as  prepared;  that  neverthe- 
less said  detOndant  Hackmann  insisted  ui>on 
reading  said  instrument,  but  that  one  of 


plaintiff's  agents,  pretending  to  be  In  ^eat 
baste,  proposed  to  read  It  to  him,  and  there- 
upon pretended  to  do  so ;  but  that  with  In- 
tent and  for  the  purpose  of  deceiving  and 
denuding  said  defendant,  and  of  obtaining 
his  signature  to  the  lease  without  knoiriedge 
of  its  terms,  failed  to  read  the  clause  Oiere- 
in  granting  to  plaintiff  the  right  of  renewal 
of  said  leaser  and  Incorrectly  read  said  in- 
strument so  as  to  make  it  appear  to  grant 
only  the  privilege  of  bunting  and  fisbtog  on 
the  premises^  and  furthw  falsely  represent- 
ed to  said  defOndant  that  the  Instrument 
correctly  expressed  the  agreement  reached 
betwe^  the  partlea  aa  a  result  of  their  prior 
negotiations:  and  that  defmdant  John  H. 
Hackmann,  in  reliance  upon  said  false  rep- 
resentations, signed  his  name  to  the  lease 
and  caused  his  wtfOb  Mina  Hncfcrnsuii,  to 
sign  the  same. 

The  answer  then  alleges  that  pialntUT's 
agents  procured  the  signature  of  H<nmann 
H.  Hackmann  by  false  representations  that 
defendant  John  H.  Ha<Amann  liad  read  and 
examined  the  lease,  and  that  he  had  request- 
ed plaintiff's  agents  to  say  to  defendant  Her* 
mann  Hackmann  that  the  instrument  correct- 
ly expressed  what  the  iiarties  had  thereto- 
fore agreed  upon,  and  that  defendants  Goos 
and  John  H.  Hackmann  fully  approved  the 
same ;  It  bdng  averred  that  plalntifl's  ^nts 
made  same  alleged  franduloit  r^ireeenta- 
tlons  concerning  the  tmns  of  the  Instrumoit 
to  defendant  Hramann  H.  Hackmann  as  they 
are  allied  to  have  made  to  John  H.  Hack* 
mann,  and  that  In  reliance  thereupon  de* 
fradant  Hermann  H.  Hackmann  signed  the 
same. 

The  answer  then  avers  that  the  signature 
of  Herman  H.  Gooe  was  obtained  by  false- 
ly representing  that  defendant  John  H. 
Hackmann  had  fully  rrad,  examined,  and 
approved  the  lnstrom«at;  that  defendant 
Goos  stiU  objected  to  sign  It  without  an 
opportunity  to  read  and  examine  it;  that 
plalntifl's  agents  thereupon  fraudulently  rep- 
resented to  him  that  the  Instrument  cor- 
rectly expressed  the  agreement  between  the 
parties  as  theretofore  made,  and  fraudu- 
lently concealed  the  fact  that  It  contained 
a  renewal  clause,  and  induced  him  to  tfgn 
it  upon  a  promise  to  furnish  him  with  a 
copy  thereof,  promising  that,  if  he  did  not 
find  that  the  instrument  correctly  expressed 
the  contract  between  the  parties,  then  plain- 
tiff would  permit  the  same  to  be  altered  to 
conform  thereto;  and  that,  relying  thereup- 
on, he  signed  the  lease  and  caused  hia  wife, 
Sophia  Gk>08,  to  sign  it 

It  is  averred  that  no  copy  of  the  lease  was 
ever  furnished,  and  that  defendants  refused 
to  accept  the  lease  as  prepared,  written,  and 
signed,  and  refused  to  accept  the  rentals  re- 
served therein;  and  that  upon  such  refusal 
plaintiff  promised  and  assured  defendants 
and  agreed  with  them  that  the  clause  In 
said  lease  purporting  to  grant  plaintiff  the 
right  of  renewal  thereof  should  not  be  bind- 
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log  npcm  any  of  tbe  iMrttes  and  would  not 
enforced,  and  ttiat  plaintiff  woald  not  as- 
sert or  exercise  any  greater  Interest,  right, 
or  privilege  In  tbe  premises  than  the  taunt- 
ing and  fishing  privilege  thraeon;  and  that 
thereupon  defendants  recdred  and  accepted 
the  rentals  reserved  In  said  lease,  and  that 
"the  plaintiff  used  and  ezocised  Its  hunting 
and  flsblng  privileges  upon  said  premises, 
and  did  not  assert  or  exerdse,  or  attempt 
to  assert  or  exerdse,  any  other  right  or 
privilege  therein  dnrhig  the  term  of  said 
lease." 

Tta6n  follow  further  avermmts  to  the  ^- 
fect  that  plaintiff  and  its  agents  knew  that 
said  written  Instrument  purported  to  be  an 
absolute  lease  of  tiie  pranlses ;  that  it  con- 
tained a  renewal  clause;  that  it  gave  to 
plaintiff  the  rig^t  to  assign  or  underlet  with- 
out the  consent  of  defendants,  and  it  pur- 
ported to  require  plaintiff  to  malntein  and 
repair  the  buildings  and  fences  thereon,  and 
that  it  purported  to  grant  to  plaintiff  the 
right  to  construct,  maintain,  or  remove  such 
dUsee,  dams,  dnOns,  and  ditches  on  tb» 
premises  as  plalntig  might  deem  proper,  and 
purported  to  prohlUt  defendanto  from  d^ 
minishing  the  natural  suinily  of  waters  there- 
on and  from  in  any  my  Interfering  with 
the  natural  drainage  to  any  ponds,  lake^  or 
streams  on  the  same;  and  that  puilntlfl  and 
its  agents  well  knew  that  defenduits  were 
Ignorant  of  such  terms  and  provisions  in 
the  lease,  and  purpose  concealed  the  same 
from  defendanto  and  misrepresented  to  de- 
fendanto the  facto  in  regard  thereto,  with 
Intent  to  defraud  defendairts  and  to  procure 
their  ^gnatures  to  the  said  leasb 

The  answer  then  seto  m»  that  13ie  rent^ 
als  reserved  in  the  lease  are  wholly  inade- 
quate to  OHDpauato  d^mdento  tat  leasing 
the  premises  according  to  the  terms  of  said 
lease;  that  the  lands  In  question  are  suit- 
able for  farming  and  pasturage  purposes,  as 
well  as  for  taunting  and  flstaing;  tiut  an  ab- 
solute lease  thereti^  such  as  the  lease  In 
question  pnrporto  to  be,  was  and  is  reason- 
ably worth  at  least  96i0O  per  annum;  and 
that  the  contract,  as  purported  to  exist  by 
said  leaa^  is  inequitable  and  unconscionable. 

The  answer  thm  s^  up  the  defoise  of 
ultra  vires,  averring  that  plaintiff  is  a 
poratlon  organised  under  the  iwovlaions  of 
article  10,  c  88,  Bev.  Stat  1909,  and  that  as 
sneta  has  no  right  or  power  to  take  or  Itold 
a  lease  to  the  lands  in  question.  A  further 
d^ense  Is  attempted  to  be  set  up, 'predicated 
upon  the  alleged  fiust  that  the  members  of 
plaintiff  club  used  the  land  in  question  for 
hunting  and  shooting  on  Sunday;  but,  as 
this  defense  vras  abandoned  at  tbe  trial,  it 
need  not  be  further  noticed. 

It  is  then  further  averred  that  ttie  lands 
to  question  lie  in  the  "Mississippi  bottom," 
and  that  at  tbe  tlmb  of  the  dgnlng  of  the 
original  lease  a  i&tga  part  thereof  was  wet, 
swampy,  and  subject  to  overflow,  and  unfit 
for  cultivation,  but  that  since  that  time 


prices  of  farm  iwoducte  have  greaUy  Inereas- 
ed  In  valn^  and  ttaat  exp^imento  on  ottaer 
lands  of  like  tiiaracter  have  demoxetrated 
that,  by  proper  dratoage  and  levees,  sudi 
lands  can  be  made  to  yield  large  profito  fiom 
crops  grown  thereon;  that  platodff  cannot 
bold,  acquire  or  operate  lands  for  pecuniary 
profit;  that  the  leasing  of  tbe  premises  to 
plaintiff  for  an  additional  term  of  ten  years 
would  prevent  d^endanto  during  that  period 
from  dltdUng,  draining,  improving,  cultivat- 
ing, farming,  paBtoring  or  otherwise  nstog 
said  lands,  and  deprive  def^dants  of  large 
profits  ther^om,  and  wonld  be  a  great  hard- 
ship and  Injury  to  defendanto  without  any 
benefit  to  plaintiff;  and  that  a  decree  for  the 
leasing  of  said  premises  to  plaintiff  for  such 
additional  term  would  be  Inequitable  and 
nnjuat 

For  reply,  tbe  t^alntlff  denied  the  allega- 
tions *of  new  matter  In  the  answer.  And. 
further  relaying,  tbe  plaintiff  allied  that  de- 
fendants during  the  entire  term  of  the  lease 
described  in  the  petition,  to  wit,  for  a  period 
of  approximately  ten  years,  accepted  the  rents 
and  profito  paid  to  them  by  plaintiff,  and 
fully  acquiesced  to  and  consented  to  the  use 
of  the  lands  by  plaintiff  ;  that  during  said 
time  defendants  failed  to  repudiate  the  lease 
or  any  provision  thereof,  but  on  the  cmitraTy 
led  plaintiff  to  believe  that  the  same  was 
binding  on  tbem;  that  to  reliance  thereon 
plaintiff  entered  Into  other  leases  for  other 
lands  near  and  adjoining  that  of  defendants, 
and  assumed  and  tocurred  large  obllgatioDS 
and  responsibilities  thereby ;  and  that  a  fail- 
ure of  defendants  to  renew  the  lease  would 
make  such  other  lands  leased  and  acqoired 
by  plaintiff  of  little  or  no  value  to  plaintiff, 
and  otherwise  impair  the  enjoyment  and  use 
thereof,  to  platotlff's  loss.  And  platotlff  stys 
that  defendant  should  be  estopped  from  set- 
ting up  the  matters  and  things  alleged  as  t 
defense  to  platotlflTs  petition.   Replying  fur- 
ther, platotlff  pleaded  the  dday,  ne^igenee, 
and  laches   of  defendanto  whereby  th^ 
should.  In  equity  and  good  consctowe^  be  bs^ 
red  from  asserting  the  mattws  and  thlngB 
set  up  by  tb«n  to  d^oise,  and  averred  that 
such  defense  was  barred  by  limltatifm. 

We  shall  not  attend  to  r^earse  tbe  eri- 
dence  to  detalL  Platotlff  made  finmal  proof 
of  ito  notice  to  defendanto  of  Ita  electioo  to 
avail  itself  ot  the  privilege  of  renewal  of  tbe 
leaser  of  ito  tender  to  d^endanto  of  the  rest 
for  the  first  year  of  tlie  imewal  tmn  and 
ito  deposit  thereof  to  court,  totrodvoed  a 
copy  of  Ito  artides  of  association,  the  order 
of  court  incorporatlag  It,  and  tbft  certificate 
of  tbe  Secretary  of  Stota 

Platotlff  placed  to  evidence  tbe  lease  of 
July  fi,  1900,  by  the  torms  of  which  deftnd- 
anto  fully  demised  and  leased  tlie  lands  in 
questiott  to  platotlff  for  a  tenn  ot  ten  yesrs 
beginning  May  1,  1900.  and  aiding  A^  X, 
1910,  for  an  annual  rental  of  WM,  '^i> 
privilege  aX  renewal  for  an  addltiraal  tam 
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of  ten  yean  at  the  same  raital  herein  stip- 
ulated." The  lease  then  conttnoes  as  follows: 
"And  It  Is  further  agreed  that  the  said  party 
of  the  second  part,  or  Its  legal  representa- 
tires,  may  underlet  said  premises,  or  any 
part  thereof,  or  assign  this  lease  without 
the  written  ass^t  of  the  said  partite  of  the 
first  part  had  and  obtained  tb&nto ;  that  the 
said  parties  of  the  first  part  will  at  all  tbnes 
during  the  t«m  of  this  lease,  at  th^  own 
expoise  (excess  so  far  as  may  be  hereinafter 
agreed  to  the  contrary),  maintain  and  repair 
alt  the  buildings  and  faices  belonging  to  said 
premises,  or  which  may  at  any  time  during 
said  term  be  erected  thereon;  and  it  Is  fur- 
ther agreed  by  said  party  of  the  second  part 
that.  If  default  shall  be  made  In  the  pay- 
ment of  any  rent  for  a  period  of  two  months 
after  the  same  shall  become  due  by  the  terms 
of  this  lease,  said  party  of  the  first  part,  or 
his  legal  representatlTea,  shall  be  entitled 
to  the  possession  of  said  premises,  and  pos- 
session thereof  shall  be  peaceably  surrender- 
ed by  said  party  of  the  second  part  on  de- 
maud  therefor,  and  the  said  premises,  and 
every  part  thereof,  In  as  good  repair  as  they 
shall  be  In  at  the  commencement  of  the  term 
of  this  lease,  will  peaceably  deliver  up  to  the 
said  parties  of  tiie  first  part,  their  heirs,  exec- 
utors, administrators  and  assigns,  at  the 
termination  of  this  lease,  loss  by  fire,  storm 
and  nnavoldable  accid^t,  and  ordinary  wear 
and  tear,  and  such  conditions  as  may  arise 
from  the  rights  herein  granted  excepted.  It 
is  agreed  by  the  parties  of  the  first  part  that 
the  party  of  the  second  part  may  build,  erect, 
maintain,  or  remove  such  dikes,  dams, 
drains,  and  ditches  on  the  above-described 
premises  as  the  party  of  the  second  part  may 
deem  proper.  It  Is  further  agreed  by  the 
parties  of  the  first  part  that  they  will  not  of 
their  own  accord  or  permit  any  other  person 
to  diminish  the  natural  supply  of  water  on 
or  to  said  premises,  nor  in  any  way  Interfere 
with  the  natural  drainage  to  any  ponds, 
lakes,  or  streams  on  said  premises." 

On  behalf  of  plaintiff  It  was  shown  that 
the  rentals  for  the  entire  term  of  the  lease 
from  May  1,  1900,  to  April  30,  1910,  had  been 
paid.  The  evidence  disclosed  that  for  severe 
al  years  prior  to  the  execution  of  the  lease 
plaintiff  had  exercised  the  privilege  of  hunt- 
ing  and  fishing  over  and  upon  the  land  In 
question,  under  a  parol  tease  or  license  grant- 
ed by  defendants  to  plaintiff,  the  latter  pay- 
ing therefor  f25  per  year;  that  the  exercise 
of  these  prlvll^es,  under  both  the  prior  pa- 
rol agreement  and  the  lease  of  1900,  was  in 
connection  with  a  like  use  by  plaintiff  of 
other  lands  In  the  neighborhood;  and  that 
plaintiff  had  erected  and  maintained  upon  a 
nearby  tract  of  land  a  clubhouse  and  certain 
other  Improvements  for  the  use  and  conven- 
ience of  Its  club  members.  It  was  shown 
that  the  land  in  question  was  of  sndi  a  char- 
acter as  to  be  unfit  for  cultivation  to  any 
mattflal  extent,  was  subject  to  overflow  and 


fit  only  for  pasturage;  that  it  did  not  even 
make  good  pasture  land;  and  that  a  con- 
siderable portion  of  it  was  covered  with 
ponds  and  lakes.  It  further  ai^eared  that, 
in  t^lng  the  lease  at  1900,  the  purpose  of 
plaintiff  was  s<4ety  to  secure  the  exclusive 
hunting  and  fllshlng  privileges  on  said  lands; 
but  that  it  was  deemed  advfsalde  to  take  an 
absolute  lease  of  the  prranises,  to  fully  pro- 
tect the  plaintiff  In  the  exercise  of  such  ex- 
dnpive  privileges,  and  that  the  same  was  not 
done  with  any  view  of  ever  using  said  land 
in  any  way  for  profit,  nor  to  prevent  defend- 
ant from  using  the  same  for  pasturage  or  for 
any  farming  purposes  to  which  it  was  adapt- 
ed. And  It  was  shown  that  the  plaintiff 
never  in  any  manner  sought  to  make  use  of 
the  land,  or  any  portion  thereof,  for  any  pur- 
pose other  ttian  that  of  hunting  and  fishing. 

Plaintiff's  evidence  went  to  show  that  the 
clause  In  the  lease  giving  to  plaintiff  the 
right  to  make,  maintain,  or  remove  dikes, 
dams,  drains,  and  ditches  on  the  land  In 
question  was  Intended  merely  for  the  pur- 
pose of  enabling  plaintiff  to  maintain  the 
water  In  the  lakes  at  the  proper  stage  for 
hunting  at  certain  seasons  of  the  year,  and 
to  prevent  ditches  being  dug  that  might  ef- 
fect the  lakes  on  this  and  other  lands  leased 
by  plaintiff.  It  was  shown,  however,  that, 
plaintiff  bad  not  In  any  way  exercised  any 
such  rights  in  and  to  the  land  In  question  In 
a  way  to  Interfere  with  its  use  by  defendantp 
for  farming  or  grazing  purposes. 

Concerning  the  nature  of  the  land,  defend- 
ants' testimony  did  not  differ  widely  from 
that  of  plaintiff's  witnesses.  Defendants  ad- 
mitted that  it  was  subject  to  overflow,  was 
partly  covered  by  ponds  and  lakes,  and  that 
no  attempt  had  ever  been  made  by  them  to 
use  it  for  purposes  other  than  pasturage; 
that  this  was  the  purpose  for  which  they 
originally  purchased  It.  They  testified  that 
it  would  ordinarily  support  from  80  to  100 
cattle  from  6  to  7  months  of  the  year;  that 
defendants  customarily  used  It  to  pasture 
their  own  stock,  but  sometimes  pastured  oth- 
er stock  thereon  at  60  cents  each  per  month. 
Defendants  failed  to  make  any  showing  that 
recent  experiments  In  r^ard  to  reclaiming 
other  lands  of  this  general  character  render- 
ed it  probable  that  these  lands  could  prac- 
tically be  made  matertally  valuable  for  rais- 
ing crops;  the  evidence  does  not  disclose 
that  any  sucb  attempt  has  ever  been  made, 
or  even  contemplated,  by  defendants;  and 
the  matter  seems  to  be  purely  one  of  specu- 
lation. 

Upon  the  issue  of  fraud  In  procuring  the 
lease  of  July  1,  1900,  there  was  mu<A  evi- 
dence pro  and  con,  which  need  not  be  here 
reproduced.  The  facts  alleged  to  have  con- 
stituted a  fraud  were  set  up  with  much  de- 
tail in  the  answer,  and  on  behalf  of  defend- 
ants there  was  testimony  tending,  at  least 
to  some  extent,  to  support  the  averments  of 
the  answer.   The  defendant  owners  of  the 
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land  testified  that  they  were  In  tarn  ap- 
proached by  plaintiff's  agenta  with  the  pre- 
pared lease.  Jotm  H.  Hackmann  testified 
that  he  signed  It  because  he  was  told  that 
Goes  "had  looked  over  the  tease  and  found 
everything  all  right";  that  It  was  read  to 
him;  but  that  he  did  not  remember  that  the 
objectlonal  clansea  were  read.  He  admitted 
that  he  "didn't  pay  mncb  attentiou"  to  the 
reading  of  It,  but  signed  it  and  had  his  wife 
sign.  Hermann  Hackmann  testified  that  be 
did  not  read  it  nor  was  It  read  to  him ;  but 
that  be  took  the  lease  and  signed  It  because 
bis  brother  had  signed,  and  because  he  was 
told  that  the  lease  was  like  other  leases 
which  neighboring  landowners  bad  signed, 
and  that  Goos  was  ready  to  sign  it  Ooos 
testified  that  when  plalntUTs  agents  ap- 
proached him  In  the  forenoon  of  the  day  in 
question  be  was  busy  and  sent  them  to 
John  H.  Hackmann,  and  that  when  they  re- 
turned In  the  afternoon  he  was  still  too  busy 
to  read  the  lease  but  signed  It  and  had  bis 
wife  sign,  because  he  was  told  that  it  grant- 
ed onlj  the  hunting  and  flsUns  prlTlieges. 
asldns  for  a  copy  .of  It  to  be  sent  him, 
and  wldcb  plaintiff's  agoits  agreed  to  do. 
The  record  shows  that  a  copy  of  t&e  lease  was 
mailed  to  defenduit  Goos  on  April  17,  1901, 
together  wltb  a  check  fw  rentals.  Ttda  de* 
feodant  claimed  that  he  returned  this  check 
to  plaintiff,  refusing  to  aoe^t  It  under  the 
contract,  PlalntUTs  officers  and  agents  dis- 
claimed ever  bsTlng  seen  or  beard  of  such 
letter  from  Goos  and  testified  that  tiiey 
never  knew  of  any  check  being  returned. 
Defendants  produced  no  evldeiiee  In  this  re- 
gard beyond  the  nnsuro^rted  statement  of 
defendant  Goos. 

Plaintiff's  erldence  was  to  the  effect  that 
its  agents  made  known  the  contents  of  the 
Instrument  to  the  defendant  owners  of  the 
land,  and  that  the  latter  bad  knowledge  of 
and  fully  understood  Its  nature  and  the  pro- 
Tisiona  it  contained.  Plaintiff's  agents  de- 
nied positively  that  any  false  representations 
whatsoever  were  made  to  these  defendants 
who  testified  concerning  the  same,  and  dray 
that  there  was  tbe  slightest  concealment  as 
to  the  nature  and  purport  of  the  terms  of  the 
instrument.  On  the  contrary,  their  testimony 
strongly  goes  to  show  that  the  defendant 
owners  knew  fully  what  the  Instroment  was 
that  they  signed. 

It  appeared  ttiat  the  defendant  owners  of 
the  land  were  men  of  Intelligence  and  well 
capable  of  taking  care  of  themselves  In 
business  transactions.  Defendant  Goos  in 
1900  was  engaged  In  running  a  threshing 
machine  and  a  sawmill;  and,  besides  being 
part  owner  of  this  land,  he  was  a  stock- 
holder and  director  In  a  local  bank.  While 
the  Hackmanus  testified  that  their  education 
had  been  in  German,  they  could  both  read 
Knglish,  and  from  their  testimony  appear 
to  be  intelligent  men,  experienced  In  matters 
of  busthesB, 


Further  evidence  for  plaintiff  was  to  the 
effect  that  defendants  had  found  no  fault 
with  the  lease  or  any  of  Its  provisions,  until 
the  question  of  Its  renewal  arose,  and  tliat 
then  the  chief  Insistence  was  that  more  rent 
should  be  paid  by  plaintiff  than  that  reserved 
in  the  lease. 

At  the  close  of  the  evidence,  and  in  submit- 
ting the  case  below,  plaintiff  offered  to  a<s 
cept  a  renewal  of  tbe  lease  according  to  the 
following  suggestion  of  plaintiff's  counsel, 
viz.:  "The  court  would  be  bonnd.  In  our 
Judgment,  to  renew  the  lease  according  to 
Its  terms;  but,  if  it  should  be  the  opinion 
of  the  court  that  It  would  be  Inequitable  to 
decree  the  renewal  of  the  same  according  to 
its  literal  terms  so  that  the  exercise  of  the 
privilege  of  pasturing  and  farming  the  land 
should  depend  upon  the  permiBSion  of  tbe 
plaintiff,  then  we  say  It  should  nerertbeleas 
be  competent  to  renew  the  lease  and  protect 
the  defendants  by  an  order  In  tlie  decree 
reserving  to  thou  the  right  to  pasture  or 
cultivate,  but  not  so  as  to  Interfere  In  any 
way  with  the  rights  and  privileges  of  the 
plalntlOL" 

In  Ite  decree,  liie  trial  court  made  tlw 
following  llndingB,  via.:  "Tbe  oourt  doth 
find  ttiat  tbe  lease  *  *  •  was  procured 
through  Its  agents  by  plaintiff  from  deftoi^ 
ants  without  any  fraudulent  purpose  or  In- 
tent and  without  an^^  fraud  or  deceit  what- 
ever. But  the  court  further  finds  that  said 
lease  of  1900  was  erroneously  written,  and 
that  1^  mistake  of  all  the  parties  thereto 
said  lease  did  not  express  the  cimtract  actu- 
ally made  and  intended  to  be  made  by  the 
parties  in  tibat  the  renewal  of  tbe  term  at 
the  lease  by  defendant  was  not  contunplated. 
and  that  the  lease  was  so  drawn  that  It  con- 
stituted a  full  exclusive  lease  of  the  «ittlre 
premises,  when  the  parties  tliweto  Intended 
that  the  lease  should  cover  the  lands  only  for 
an  exclusive  hunilng  and  fishing  privU^e, 
with  the  right  to  possession,  occupancy,  cul- 
tivation, and  general  use  remaining  In  the 
defendants.  The  court  further  finds  that 
tbe  lease  executed  In  1900  would.  If  renewed, 
*  *  *  create  an  unreasonable  and  uncon- 
scionable burden  upon  the  defaidants." 

Being  of  the  opinion  that  it  should  not 
undertake  to  establish  the  true  contract  be- 
tween the  iMirtles,  the  court  dismissed  plain- 
tiff's bill,  and  plaintiff  appeals. 

[1]  1.  As  to  the  defense  of  fraud  In  pro- 
curing the  lease,  we  have  no  hesitation  in 
saying  that,  from  the  record  before  us,  we 
are  convinced  that  plaintiff  is  not  cliargeable 
with  fraud  In  the  transaction,  l^ls  being 
an  equity  case,  it  Is  our  duty  to  review  and 
weigh  the  entire  evidence,  though  deference 
may  be  given  to  the  findings  of  the  chancel- 
lor below,  who  had  the  witnesses  before  him. 
We  have  very  carefully  examined  and  con- 
sidered the  evidence,  and  our  conclusion  ia 
that  the  finding  of  the  lower  court  as  to  this 
Issue  is  clearly  right,  and  tliat  defendsnts 
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felled  to  make  out  &  defense  on  tbls  ground. 
On  the  contrary,  we  are  persuaded  that  the 
refusal  of  defendants  to  roiew  the  lease  was 
not  because  of  any  fraud  practiced  upon 
tli^  respecting  Its  execution;  but  that  de- 
tmdants  were  moved  by  otba  considerations 
In  declining  to  carry  out  their  contract 

[2]  2.  Ab  to  the  defense  of  ultra  Tires: 
Tliat  plalntUE  has  no  right  or  power  under  Its 
filurter  to  take  and  hold  this  lease  iu>on  de- 
fendants' lands  Is  set  up  In  the  answer ;  and 
tlie  qtiestl<m  Is  ably  presented  and  discussed 
by  learned  and  dlUgnit  counsel  for  respond- 
«ktB  In  their  brief  In  this  court,  We  deem 
it  unnecessary,  bowero,  to  Inquire  Into  plaln- 
tUTs  capacity  In  this  regard,  for,  as  we  ^i«w 
the  case,  this  defense  is  not  available  to  de- 
foidants.  nils  for  the  reasim  that  defend- 
ants have  dealt  and  contracted  with  plaintiff 
in  its  corporate  nam^  have  recc^poised  plain- 
tUTs  corporate  capacity  to  receive  the  grant 
In  question,  and  have  received  and  retained 
the  consideration  for  the  coptract  sought  to 
be  enforced. 

It  Is  a  well-established  rule  of  equity  that 
where  a  grantor  deals  n-lth  a  corporation  as 
such,  receives  Its  money  and  undertakes  or 
contracts  to  convey  lands  to  it  in  Its  corpo- 
rate name,  sncb  grantor  wUl  be  forever  es- 
topped to  deny  either  the  validity  of  the  cor- 
poration or  its  power  to  receive  the  grant. 
The  grantor^  having  received  the  considera- 
tion, will  not  be  heard  to  question  the  cor- 
porate capacity  of  the  grantee.  Benevolent 
Society  V.  Murray,  14S  Mo.  loc.  dt  47 
8.  W.  501,  and  cases  there  cited ;  West  Mis- 
souri Land  Company  v.  Railway,  161  Mo. 
«06.  61  8.  W.  847,  and  cases  dted;  Bagan  v. 
McEIroy,  96  Mo.  349,  11  S.  W.  735;  10  Cyc. 
1134.  And  the  following  mle  la  said  to  be 
well  settled:  "A  corporation  cannot  avail  It- 
self of  the  defense  of  ultra  vires  when  the 
contract  has  been  In  good  faltb  fully  per- 
formed by  the  other  party,  and  tbe  corpora- 
tion has  bad  the  full  benefits  of  tbe  perform- 
ance and  of  the  contract  The  same  rule 
holds  e  converso;  If  the  other  party  bas  had 
the  benefit  of  the  contract  fnlly  performed 
toy  the  corporation,  be  will  not  be  beard  to 
•object  that  the  contract  and  performance 
were  not  wtthtn  the  legitimate  powers  of  tbe 
•corporation."  29  Am.  &  Eng.  Ekic.  Law  (2d 
Bd.)  60,  51,  and  authorities  there  dted. 

The  reason  and  Justice  of  applying  the  doo- 
trine  of  estoi^>d  In  such  case  Is  apparent 
Learned  counsd  for  re8pond«its;  however. 
Insist  that  in  tbe  case  before  us,  the  contract 
sought  to  be  spedflcally  enforced  is  wholly 
«xecutory.  We  are  unable  to  agree  with  the 
views  of  counsel  in  this  regard.  Plaintiff 
Is  seeking  to  specifically  enforce  the  cove- 
nant of  renewal  In  the  lease.  By  the  terms 
of  the  Instmment  the  i^alntlff  agreed  to  pay 
^$37.50  per  year  during  the  term  of  tea  years 
provided  therein.  The  record  shows  that 
tiiese  payments  were  made  by  plalntUE,  and 
ttat  plainttff  haa  fnlly  performed  the  cim- 


tract  on  Its  part  T^e  payment  by  plaintiff 
of  the  amounts  so  stipulated  to  be  paid  by  it 
was  the  consideration  moving  to  defendants 
for  all  of  the  rlghte  and  privileges  granted 
by  tbem  to  plaintiff  in  and  by  the  lease.  One 
of  the  rlghte  and  prlvUeges  so  granted  to 
plaintiff  by  the  lease  was  the  right  of  re- 
newal thweof  for  another  p»1od  of  tea.  years 
at  the  same  rentaL  11^  this  right  or  prlvl< 
lege  which  defendante  granted  It  idaintlff 
has  paid  the  consideration  In  fall.  We  think, 
therefore,  that  it  Is  altogether  a  proper  case 
for  the  application  of  the  doctrine  of  estop- 
peL  Having  executed  the  lease,  and  for  a 
period  of  ai^roxlmat^  ten  years  acquiesced 
In  the  exercise  by  plaintiff  of  Its  rlghte  there- 
under, and  having  received  the  full  consid- 
eration sttpulated  to  be  paid  them  undw  the 
contract.  It  does  not  Ue  In  the  mouths  of 
defendante  to  now  question  the  corporate 
capadty  of  i^alntlff,  when  the  latter  Is  seek- 
ing to  specifically  enfwce  one  of  the  cove- 
nanto  therein,  which  d^endante  bound  them- 
selves to  perform. 

3.  Learned  counsel  tor  respondento  further 
urge  upon  us  many  eqnltelde  rules  and  doc- 
trines which  they  say  would  be  violated  were  * 
the  C(mtract  before  us  specifically  enfbrced. 
To  state  the  cont0(itlons  of  connsd  in  this 
regard  would  be  to  unduly  extend  tbls  opin- 
ion. It  Is  suffidMit  to  say  that  we  have 
(Krefully  reviewed  and  considered  all  of 
them,  but  we  are  not  thereby  persuaded  that 
plaintiff  should  be  denied  relief.  In  fact 
since  (as  we  hold)  defendants  have  not  made 
out  the  defense  of  fraud  which  they  plead, 
and,  since  (as  we  further  hold)  the  defense 
of  ultra  vires  is  n^t  available  to  them,  the 
defenses  set  up  by  defendants,  and  upon 
which  they  stood  below,  are  sw^t  away, 
unless,  indeed,  it  be  the  plea  of  defendants 
that  owli^  to  unforeseen  contingendes  aris- 
Ing  since  the  execution  of  tbe  contract  spedf- 
Ic  performance  thereof  would  be  such  an  un- 
reasonable and  unconscionable  hardship  up- 
on the  defendante  as  to  deter  a  court  of  equi- 
ty from  enforcing  it 

[3]  4.  Tbe  learned  chancellor  below,  find- 
ing mistake,  as  be  believed,  and  bdng  of  the 
opinion  that  he  should  not  undertake  to  re- 
form the  Instrument  and  that  it  would  be 
inequitable  to  enforce  It  as  It  stands,  dls-, 
missed  plaintiff's  bill.  A  careful  review  of 
the  evldeace,  hoT^ever,  convinces  ns  that  the 
flndtng  that  there  was  a  mutoal  mistake  of 
the  parties  is  not  justified  by  the  evidence. 
In  equity  cases  the  appellate  court  may  and 
frequoitly  does  defer  somewhat  to  tbe  find- 
ings of  the  chancellor  below,  but  it  Is  uni- 
formly held  that  tbe  upper  court  is  not  bonnd 
by  sudi  findings;  and  this  must  necessarily 
be  so.  Gottfried  v.  Bray,  208  Mo.  656, 106  S. 
W.  639.  It  appears  that  tbe  trial  court  was  of 
the  oi^lon  that  the  wrlttoi  Instrument  did 
not  ctHTBctly  express  the  real  agreemoit 
theretofore  had  betweui  the  parties,  and  that 
tt  was  executed  by  them  under  %  mutual 
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mistake  as  to  its  contents.  This  does  not 
appeal  to  ua  as  being  the  correct  view  of  the 
transaction.  Certainly  the  evidence  Is  un- 
mistakable that  plaintiff,  through  Its  officers 
and  agents,  Intended  that  the  contract  should 
be  Just  as  It  Is.  That  It  was  purposely  so 
prepared  and  Intentionally  caused  to  be  exe- 
cuted by  plaintiff  In  the  identical  form  here 
sued  upon  so  plainly  appears  from  the  testi- 
mony of  plaintiff's  witnesses  as  to  place  this 
question  beyond  all  dispnte.  Concerning  the 
question  of  mutual  mistake,  it  is  immaterial 
that  idalntlff  may  have  intended  to  only 
partly  exerc^  the  rights  acquired  by  It  un- 
der the  Instrument,  and  that  It  may  have 
purposed  to  permit  defendants  .to  make  cer- 
tain use  of  the  lands.  It  Is  sufficient  that  the 
intention  on  its  part  was  to  have  the  very 
Identical  Instrument  executed.  This  being 
clearly  the  case,  there  was  no  mutual  mis- 
take as  to  its  execution. 

5.  Defendants*  theory  below  proceeded  In 
fact  not  upon  the  ground  of  mistake,  ^ther 
mutual  or  unilateral,  but  that  the  execution 
of  the  Instrument  had  been  procured  by 
false  representations  upon  whldi  defaidants 
relied.  But  tlie  theory  Is  advanced  that 
should  the  court  be  of  the  opinltm  that  no 
fraud  was  perpetnUed  on  defendants,  and 
that  there  was  not  a  mutual  mistake  of  the 
parties,  respecting  the  execution  of  tlie  in- 
strument, nevertbeleBs  the  fiwts  pleaded  and. 
proved  Ediow  ttiat  defendants,  in  esucnting 
the  same,  acted  under  a  mistake  and  that 
for  this  reason  apedflc  p^ormance  should 
be  denied,  even  though  their  mistake  was 
not  Induced  by  pbdntiflT. 

[4]  It  Is  unnecessary  fbr  ua  to  enter  upon 
a  dlacnsslon  of  the  authorities  bearing 'upon 
the  effect  of  such  a  mistake  in  an  action  of 
this  sort,  for  the  reason  tlut  could  such 
mistake  be  invoked  by  defendants,  and  had 
this  been  their  theory  Iwlow,  we  think  the 
evidence  Insuffident  to  establish  such  mis- 
take on  tbelT  part  Certain  it  is  that  the 
evidence  In  respect  thereto  must  be  clear, 
cogent,  and  convincing.  Here,  In  our  <^lon, 
the  evldoice  falls  far  short  of  the  required 
standard.  In  the  face  of  the  countervailing 
testimony,  and  in  view  of  all  the  facts  before 
us,  defendants'  evidence  Is  not  suffldently 
convincing  to  overcome  the  presumption  that 
'  they  knew  what  they  signed.  Such  presump- 
tion is  not  to  be  lightly  overthrown  where 
parties  are  sui  juris,  can  read,  and  are  in 
full  possession  of  their  mental  faculties  at 
the  time.  This  obtains  with  spedal  force 
here,  where  the  defendants  have  waited  for 
approximately  ten  years  to  repudiate  the 
contract.  We  are  not  persuaded  that  there 
was  mistake  any  more  than  that  there  was 
fraud.  Indeed,  If  we  accept  defendants'  ver- 
sion of  the  transaction,  fraud  inheres  in  it, 
not  merely  mistake,  and  there  would  be  no 
reason  to  consider  the  latter.  Here  It  is 
again  Immaterial^  so  far  as  concerns  the 
question  under  discussion,  that  defendants 


understood  that  plaintiff  would  not  under- 
take to  prohibit  them  from  farming  and 
pasturing  the  land.  If  they  knowingly  exe- 
cuted this  identical  instrument,  trusting  to 
plaintiff  not  to  exercise  its  rights  thereunder 
so  as  to  deprive  them  of  the  use  of  the  land, 
then  there  was  no  mistake  with  respect  to 
its  execution.  There  is  no  question  before 
us  as  to  any  abuse  of  the  trust  and  confidence 
thus  reposed  In  plaintiff. 

[fi,  I]  6.  The  court  below  was  of  the  opin- 
ion that  to  renew  and  extend  the  lease  for  an 
additional  period  of  ten  years  would  create 
an  unreasonable  and  unconscionable  burden 
upon  the  defendant  It  la  a  tlme-boiiored 
rule  of  equity  that  spedflc  perfbrmanoe  la 
not  a  matter  of  absolute  right,  gfAas  aa  of 
course,  but  one  somewhat  of  grace,  and, 
resting  in  the  sound  discretion  of  the  court, 
to  be  exendsed,  however,  not  arbitrarily  ox 
capridoualy,  but  acconUng  to  eatabUahed 
rules  and  prindplea.  It  la  equally  es- 
tablished that,  ^ven  where  no  fraud  or  mis- 
take appears,  spedflc  performance  may  be 
d«iied,  where  to  grant  it  would  Inflict  such 
a  burden  or  hardship  upon  the  defendant 
as  to  be  inequitable  and  nncouscionable. 

[7]  It  remains  Cor  us  to  determine  wheth- 
er, under  the  facts  of  this  case,  specific  pa> 
formance  of  the  covenant  of  renewal  should 
be  denied  plaintiff  because  of  the  allied 
hardship  thereby  inflicted  upon  defendants. 
It  la  not  for  the  courts  to  make  a  new  con- 
tract for  the  parties.  This  has  been  oniw- 
soUy  condemned.  We  are  not  called  uiwd  to 
reform  the  Instrument  sued  town;  and  plaln- 
tUTs  offer  at  the  trial  In  this  regard  is  merely 
an  offer  on  Its  part  to  do  equity,  Lf  the 
court  should  be  of  the  opinion  that  the' case 
was  one  in  which  plaintiff  could  not  equita- 
bly insist  upon  the  enforcement  of  the  con- 
tract as  it  stands.  We  are  not  of  the  opinion, 
however,  that  to  enforce  It  would  entail  an 
unconscionable  hardship  upon  the  defend- 
ants. The  leas^  which  is  sought  to  be  re- 
newed, was  In  force  for  approximately  a  pe- 
riod of  ten  years.  Defendants  admit  in  their 
answer  "that  the  plaintiff  used  and  exercis- 
ed its  said  hunting  and  fishing  privU^es 
upon  sold  premises,  and  did  not  assert  or 
exercise,  or  attempt  to  assert  or  exercise, 
any  other  right  or  privilege  therein  during 
the  term  of  said  lease."  There  Is  nothing 
to  Indicate  that  pltdntlff  purposes  to  hereaft- 
er exercise  Its  rights  with  respect  to  the 
premises  In  any  way  more  detrimental  to 
defendants  than  It  has  In  the  past.  The 
record  discloses  no  ground  for  the  professed 
fears  of  defendants  In  this  regard.  On  the 
contrary,  plalctifTs  rights  not  having  been 
exercised  In  any  way  so  as  to  interfere  with 
the  use  of  the  land  by  defendants,  and  no 
disposition  appearing  on  its  part  so  to  do, 
it  seems  altogether  improbable  that  defend- 
ants' refusal  to  renew  the  lease  was  prompt- 
ed by  any  real  fear  that  tbey  would  be 
excluded  from  the  use  of  the  land,  or  that 
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plulDtlff's  rights  would  be  exercised  to  tbelr 
detriment  and  loss.  Not  ha^'lng  suffered  iu- 
jury,  aud  It  not  appearing  that  they  hare 
reason  to  anticipate  any  in  the  future,  de- 
fendants cannot  expect  a  court  of  equity  to 
be  greatly  moved  by  the  pleas  they  make.  It 
Is  slgnl^cant  that  it  evidently  did  not  occur 
to  them  to  make  complaint  in  regard  to  the 
lease  until  called  upon  to  renew  It,  and  then 
the  only  demand  was  for  higher  rentaL  That 
their  desire  to  compel  plaintiff  to  pay  more 
rent  caused  defendants  to  attempt  to  repu- 
diate their  written  obligation  we  have  little 
doubt. 

Nor,  as  we  have  said  above,  did  the  evi- 
dence disclose  that  conditions  had  so  chang- 
ed with  respect  to  these  lands  that  to  renew 
the  lease  would  be  a  greater  burden  to  de- 
fendants than  was  the  lease  itself  originally. 
And  we  think  that  the  latter  cannot  be  said 
to  have  been  In  any  sense  a  harden,  since 
the  evidence  showb  that  defendants  made 
such  use  of  the  lands  as  they  desired,  and 
in  addition  thereto  received  from  plaintiff  the 
rentals  for  the  hunting  and  fishing  privi- 
leges. So  far  as  we  are  able  to  discover, 
nothing  appears  to  deter  a  court  of  equity 
from  enfordng  the  contract  There  are  equi- 
ties In  plaintiff's  favor;  it  has  taken  leases 
upon  other  lands,  in  connection  with  this, 
expended  moneys,  and  Incnrred  obligatloDS 
and  re^MmsiUlitles,  in  reliance,  in  part  at 
least,  upon  its  contract  with  defendants.  It 
has  shown  no  disposition,  so  far  as  the  record 
shows,  to  abuse  its  privileges  or  exercise 
them  to  tlie  injury  of  defendants.  And, 
should  the  plaintiff  undertake  to  use  the 
land  for  purposes  not  permitted  by  its  char- 
ts. It  may  be  presumed  that  the  state  will 
Interfere  to  prevent  an  abuse  of  its  corporate 
powers.  And,  should  it  exercise  any  rights 
under  the  lease  In  a  manner  to  Justify  the 
Interference  of  a  court  of  equity  on  behalf 
of  the  defendants,  the  courts  are  open  to 
them. 

For  the  reasons  Indicated  above,  tbe  Jndg- 
meat  Is  reversed,  and  the  cause  remanded 
to  tbe  circuit  court,  with  Instructions  to 
enter  a  decree  for  plaintiff,  spedjBcaHy  en- 
forctog  the  covenant  of  renewal  in  the  lease. 
In  accordance  with  the  prayer  of  plaintiff's 
petition. 

REYNOLDS,  P.  X.  and  NOBTONI,  J., 
concur. 
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1.  CoBPOBATioics  d  888*Hnuiu  V: 

TOPPEL. 

Ultra  vires  was  not  available  as  a  defense 
to  a  salt  by  a  corporation  for  specific  perform- 


ance of  an  agreement  in  a  lease  to  renew,  where 
the  original  lease  bad  been  fully  performed  and 
tbe  rent  received        retained  by  the  lessors. 
.  [Ed.  Note.— For  other  canes,  see  Coroorations, 
Cent  Dig.  SS  1558-1567;  Dec.  Dig.  1  388.  •] 

2.  Specific  Pebfobuahck  (|  16*)--Dbfekbbb 

— EnFORCBUEHT  INXQUITABLK  OB  IRVOX.VINQ 

Hardship. 

Where  a  lessee  for  hantlDg  and  fishing  pur- 
poees,  although  it  took  an  absolute  lease,  had 
merely  exercised  its  hunting  and  fishing  rights 
and  had  not  interfered  with  tbe  use  and  cultiva- 
tion of  the  land  by  the  lessors,  specific  perform- 
ance of  a  covenant  to  renew  would  not  be  de- 
nied an  inequitable. 

[Ed.  Note.— For  otfier  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  29,  86^  86;  Dee.  Dig.  « 
16.*] 

3.  SPBCmC  PEBFORHAnOK  (§  ^*)— PeBSONS  AS 
AOAINBT  WBOU  PEBFOKlfANCE  UAT  BB  EN- 
FORCED. 

A  purchaser  of  land,  who  acquired  It  with 
notice  of  a  lease  and  received  rents  and  profits 
thereunder  and  acquiesced  therein,  would  be 
compelled  to  specifically  perform  an  agreement 
in  the  lease  to  renew. 

[Ed.  Note.-~For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  IS  61,  Sit;  Dec.  Dig.  I 
22^*] 

Appeal  from  Circuit  Oourt,  lincoln  Coun- 
ty ;  James  D.  Bamet^  Judge. 

Action  by  the  Lemp  Hunting  &  Fishing 
Club  against  Lord  B.  OotUe  and  others. 
From  a  Ju^mmt  dismissing  the  bill,  plain- 
tiff appeals.  Beversed  and  rananded,  with 
directions. 

"Wm,  A.  Dudley,  of  Troy,  and  Eugene  Bu- 
der,  of  St  Louis,  for  appellant  Chas.  Mar- 
tin and  B.  L.  Sutton,  both  of  Troy,  for  re- 
spondents. 

ALLEN,  J.  Tbe  issues  In  this  case  are 
substantially  the  same  as  in  the  companion 
case  of  Lemp  Hunting  &  Fishing  Club  v. 
Hackmann  et  aU  156  S.  W.  791,  decided  at 
this  term.  Tbe  snit  is  In  equl^  for  spedflc 
performance  of  a  Uke  oovniant  of  renewal 
contained  In  a  lease  of  substantially  the 
same  character  as  that  In  tbe  case  Just  re- 
ferred to,  and  covering  lands  in  t^e  same 
vicinity.  The  land  on  May  1,  IdOO,  was 
owned  by  defendant  Cottle  and  one  John  W. 
Pollard.  The  lease  was  executed  to  plaintiff 
as  of  said  date  by  the  defendant  OotUe  and 
Mary  Cottle,  his  wife,  and  said  John  W. 
Pollard,  and  his  wife,  Jennie  Pollard,  the 
rental  reserved  tbereln  being  $75  per  year, 
and  was  duly  recorded  on  June  18,  1900. 
On  or  about  August  19,  1902,  the  defendant 
William  L.  PoUard  acquired  a  portion  of  the 
land  covered  by  the  lease,  by  warranty  deed 
trom,  defendant  Cbttte  and  John  W.  Pollard 
and  their  wives.  In  January,  1903,  John  W. 
Pollard  died  Intestate,  leaving  surviving  blm 
defendants  Jennie  Pollard,  his  wife,  George 
M.  Pollard.  Robert  S.  Pollard,  Ray  H.  Pol- 
lard, Mary  Lee  Pollard,  and  Tbelma  Pollard, 
his  children.  Letters  of  administration  were 
taken  out  on  his  estate,  and  defendant  Jen- 
nie Pollard,  the  widow,  duly  elected  to  take 
a  child's  share  thereol 
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The  action  Is  against  the  snrrlvlng  lessor, 
Lord  B.  Cottle,  WllUam  I*  Pollard,  tbe  pur- 
chaser of  a  portion  of  the  land,  and  Laura 
H.  PoUard,  his  wife,  and  the  aboTe-named 
heirs  of  the  deceased  lessor,  John  W.  Pol- 
lard, together  with  Eula  Pollard,  wife  of 
defendant  George  M.  Pollard,  one  of  said 
hdn.  The  petition  is  in  substantially  the 
same  form  as  In  the  companion  case  above 
referred  to,  except  tluit  it  sets  up  the  facts 
respecting  the  acquisition  of  a  portion  of 
the  property  by  defendant  WUHam  L.  Pol- 
lard, and  arers  that  the  plalntltF  has  no  way 
of  determining  how  the  rent  should  be  ap- 
portioned as  between  this  defendant  and  the 
defendants  owning  the  portion  of  the  proper- 
ty not  acquired  by  him.  The  petition  avers 
the  payment  into  court  of  $75  as  rent  for 
the  first  year  of  the  renewal  term  of  the 
lease,  to  be  apportioned  among  the  parties 
defendant  as  the  court  may  decree,  asking 
that  the  owners  of  the  respective  portions 
of  the  premises  be  compelled  to  Interplead 
and  establish  their  respective  interasts  In 
said  rental. 

One  answer  is  filed  by  all  of  the  defend- 
ants, except  William  I*  Pollard,  his  wife, 
Laura  Pollard,  and  Thelma  Pollard.  The 
answer  of  these  defendants  sets  up  facts  al- 
leged to  constitute  fraud  perpetrated  by 
plaintiff  upon  the  lessors  John  W.  PoUard 
and  lard  B.  Cottle  in  obtaining  the  lease  of 
May  1,  1900,  averring  that  said  lessors  had 
executed  a  prior  lease  to  plaintUt  In  1897, 
grantlDg  to  It  hunting  and  fishing  privileges 
on  a  portion  of  the  land  in  question,  known 
as  Brown's  Lake,  for  a  period  of  ten  years; 
that  the  lease  of  May  1,  1900,  as  procured 
by  plaliitifTs  agents  by  fraudulent  represen- 
tations that  it  was  a  lease  of  the  same  char- 
acter as  that  of  1897,  and  that  the  execution 
of  a  new  lease  was  merely  for  the  purpose 
of  extending  the  time,  so  that  the  same  would 
expire  at  the  same  time  as  leases  upon  other 
lands  In  the  vicinity;  and  that  the  Instru- 
ment sued  on  Is  therefore  not  the  contract 
of  said  John  W.  Pollard  and  Lord  B.  Oottlfc 
The  further  defense  of  ultra  vires  Is  plead- 
ed; also  the  defense  that  members  of  plaln- 
tltr  cinb  violated  the  law  by  hunting  and 
fishing  on  the  land  on  Sunday,  the  latter  de- 
fense being,  however,  abandoned  at  the  trial. 

Defendant  William  Pollard  filed  his  sep- 
arate answer,  admitting  that  he  purchased 
a  portion  of  the  land  in  question  and  owned 
the  same.  His  answer  then  pleads  that  the 
land  so  purchased  by  him  lies  in  the  Mis- 
sissippi bottom,  and  at  the  date  of  the  lease 
sued  on  was  wet,  swampy,  and  unfit  for  cnl- 
Uvatlon,  but  that  since  his  acquisition  there- 
of experiments  on  other  such  lands  have 
shown  that  by  drainage  and  levees  such 
lands  can  be  made  to  yield  large  crops ;  tliat 
this  defendant  has  be^  prevented  by  re- 
strictions and  conditions  in  plaintiff's  lease 
from  reclaiming  the  land ;  that  plaintiff  can- 
not use  it  for  purposes  of  profit;  and  that  a 
Tsnewal  of  the  lease  would  iweTent  Urn 


from  ditching  and  dralnb^  It,  etc.,  and 
would  be  a  great  hardsMp  and  injury  to  him, 
and  would  be  Inequitable  and  unjust  The 
answer  of  Thelma  Pollard,  filed  by  her  guard- 
ian ad  lltCTi,  is  a  general  deniaL  Defend- 
ant Laura  Pollard  filed  no  answer. 

Plaintiff's  reply  to  the  answer  of  the  de- 
fendants, exciting  William  I*  Pollard,  Is 
substantially  the  same  as  Its  reply  In  the 
companion  case  above  refwred  to.  To  the 
answer  of  defendant  William  U  Pollard, 
plaintiff  relied  that  the  lease  In  qaestl<Hi 
was  duly  recorded  prior  to  the  acqoIsltloD 
of  a  portion  of  tbe  property  by  this  defend- 
ant, and  that  after  acquiring  said  portion 
of  the  property  this  defendant  accepted  rents 
and  profits  from  plaintiff  under  the  lease, 
and  fully  acquiesced  therein;  that  he  did 
not  repudiate  the  lease,  and  that  in  reliance 
thereupon  plaintiff  entered  into  other  leases 
upon  nearby  lands,  assoming  and  incurring 
large  obligations  and  responsibilities;  and 
that  the  failure  of  this  defendant  to  renew 
the  lease  for  his  portion  of  the  land  wonld 
cause  much  loss  to  idaintlff;  plaintiff  also 
pleading  delay,  negligence,  and  laches  on 
the  part  of  tlils  defendant.  At  the  close  of 
the  evidence  the  plaintiff  made  the  samo 
offer  with  respect  to  the  decree  as  was  made 
In  Ijemp  Hunting  &  Fishing  Club  v.  Hack- 
mann  et  ah;  the  court  altered  her^  the 
same  decree  as  was  there  entered;  and  idaJn- 
tlff  has  appealed. 

On  the  Issue  of  fraud  in  obtaining  the 
lease  of  1900,  defendants  introduced  in  evi- 
dence the  lease  of  1897 ;  defendant  Cottle 
testified  that,  in  obtaining  tbe  lease  sued  up- 
on, plaintiff's  agents  told  him  that  they  want- 
ed to  renew  the  lease  then  in  existence,  so 
that  it  would  expire  with  other  leases;  tbat 
his  understanding  was  that  It  was  Just  like 
the  old  one ;  and  tbat  he  did  not  look  at  it 
nor  was  It  read  to  him.  He  tesUfled,  hojr- 
ever,  that  plaintiff's  agents  furnished  him  t 
copy  of  It  which  he  kept,  but  did  not  look  at 
until  some  years  later,  aft^  the  death  of 
John  W.  Pollard,  when  he  gave  It  to  the 
latter's  widow,  Jennie  Pollard. 

On  behalf  of  plaintiff  there  was  poeltiTe 
testimony  that  the  lease  was  read  and  re- 
read to  defendant  Cottle  and  his  wife,  and 
that  they  evidently  knew  and  understood  its 
terms ;  that  the  lease  was  purposely  drawn 
In  the  form  sned  upon,  and  that  no  ^ort 
whatsoever  was  made  to  conceal  this  f&ct; 
but  that,  on  the  contrary,  pains  were  taken 
to  see  that  the  terms  of  tiie  Instrument  were 
fully  understood. 

The  land  here  differs  somewhat  from  tbat 
Involved  In  the  cmnpanlon  case  above  re- 
ferred to.  There  Is  considerable  conflict  1b 
the  testimony  as  to  what  part  of  It  Is  siu- 
ceptlble  of  cultivation.  This  pertains  pa^ 
ticularly  to  the  land  purchased  by  Wllllsia 
L.  PoUard,  who  testified  that  since  the  ex- 
ecution of  the  lease  he  had  drained  and 
cultivated  a  portion  of  his  land  not  In  al* 
tlTatlon  when  the  lease  was  erepnlfd.  B 
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was  shown,  however,  that  there  had  been  no 
Interference  by  plaintiff  with  the  nee  and 
cnltlTatioD  of  the  land;  but  that  plaintiff 
bad  simply  exerdsed  rigbtB  with  raqmct  to 
bunting  and  fishing. 

Plaintiff's  evidence  also  went  to  show  that 
there  had  been  no  complaint  at  any  time  by 
any  of  the  owners  of  the  land  with  reeQ>ect 
to  the  terms  of  the  lease,  until  efforts  were 
made  to  renew  it,  and  thai  none  except  that 
more  rent  should  be  paid. 

[1]  We  see  DO  reason  to  make  a  distinction 
between  this  case  and  tbat  of  Lemp  Hnnt- 
tug  &  Fishing  Glnb  t.  Hackmann  et  al., 
Bupn.  After  a  careful  examination  of  the 
record,  we  find  neither  fraud  nor  mistake; 
neither  is  the  defense  of  ultra  vires  here 
avaiUble. 

[2]  The  land  differs  somewhat  in  char- 
acter from  that  Involved  in  the  other  case ; 
but;  under  the  circumstances  of  the  case, 
there  is  nothing  to  indicate  that  it  would  be 
Inequitable  to  spedScally  perform  the  cove- 
nant of  renewal  In  the  lease. 

[S]  The  portion  of  the  land  purchased  by 
defendant  William  Ia  Pollard  was  acquired 
by  him  with  notice  of  the  lease,  and  he  has 
received  rents  and  profits  thereunder  and 
acquleeced  therein.  Without  r^;>eating  what 
was  said  in  the  other  case  with  respect  to 
the  questions  here  involved,  and  for  the  rea- 
sons therein  given;  we  think  that  specific 
performance  should  be  decreed. 

The  Judgment  la  reversed,  and  the  cause 
remanded  to  the  drcnlt  court,  vrlth  direc- 
tions to  enter  a  decree  spedflcally  enforcing 
the  covKiant  of  renewal  in  the  lease  In  ac- 
cordance with  the  prayer  of  plaintiff's  peti- 
tion; and,  unless  defendants  shall  stipulate 
oa  to  the  apportionment  of  the  rents,  that 
Uiey  be  compelled  to  Interplead  and  establish 
ttkeir  reapecUve  intereate  therein. 


BBYNOIJ>a,  P.  J., 
concur. 


and  NDBTOMI,  J.. 


JACKSON  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(St  Louto  Court  «f  Appeals,    MlBsoturl.  May 
1913.) 

L  TnJ^GBAPRB    AND    TXLKPHOms    Q  W*>— 
TBANSUIBSION  of  UESSAQEft— NulLiaKNCS— 

Ebbob  in  Tbansuission. 

Proof  of  error  in  transmitting  a  telegram 
makes  oat  a  prima  fbds  case  oi  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telei^ones,  Gent  Dig.  ||  61-43;  Dea  IMg. 

i  ee.*] 

2.  Tkueqbafbs  and  Telephones  (f  73*)— 
Messages— ACTIONS  fob  Misdelivebt— Gon- 

TBIBUTOBT  NBQLIOENCE. 

It  cannot  be  said  that  plaiDtllTs  agent  for 
parchasioc  wool*  who  bad  wired  plalstiff  that 
wool  could  not  be  purchased  for  less  than  21H 
cents  to  22  cenbi,  should  not  have  relied  on  a 
tel^ram  from  plaintiff,  erroneously  transmitted 
•0  as  to  authorize  the  agent  to  pay  22  cents  in- 
stead of  21  centB,  and  should  have  refrained 


from  purchasing  at  22  cents,  as  anthorlied,  even 
thoagh  he  might  have  purchased  at  a  lower 
price  had  be  waited. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  IHg.  |  70;  Dec.  Dig.  i 

S.  TCLIOBAPHfl    AND    TELEPHONKS    <|  06*>— 

AcTiQNs— AomssioN  OF  Evidence. 

In  an  action  for  damages  caused  by  er- 
roneously transmitting  a  telegram  authorizing 
plaintiff's  agent  to  pay  22  instead  of  21  centa 
a  pound  for  wool,  evidence  was  admissible  as 
to  the  market  value  of  wool  at  the  place  of 
purchase  on  the  day  the  telegram  was  sent ; 
plaintiff's  measure  of  damages  depending  upon 
the  market  value. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  SS  61-68 ;  Dec  Dig. 

4.  Tblbobafhs  and  Tbiafhonis  a  70*)— Eb- 

B0NEOEJ8  TBAHSiaSSXOR— AOnONS— MEASUBB 

OF  Damages. 

Plaintiff's  measure  of  damages  for  errone- 
ously transmitting  a  telegram  sent  to  his  agent 
authorizing  bim  to  pay  22  cents  a  pound  in- 
stead of  21  for  wool,  was  the  difference  between 
the  market  value  of  the  wool  at  the  time  and  the 
higher  price  paid  by  plaintifTs  agent  twcanse  of 
the  error  in  CranamUsion. 

[Ed.  Note.— For  other  cases,  see  Tetegruhs 
and  Telephones,  Osnt  Big.  il  72,  78 ;  Dec  Dig. 
S  TO.*] 

5.  E^TiDBNOK  (I  8(M,*)—SnFFioiBNOT— Value. 

Evidence,  In  an  action  for  damages  from 
erroneously  transmitting  a  telegram  authoris- 
ing plaintifTs  agent  to  pay  22  cents  a  pound,  in- 
stead of  21  cents,  for  wool,  held  to  show  the 
market  value  of  the  wool  at  tiie  time  the  tele- 
gram was  sent  at  the  place  the  agoit  received  it 
[Ed.  Note^Fbr  other  cases,  see  Evidence, 
Cent  Dig.  II  2425,  ZiSBr^^i  Dea  Dig.  | 
601.*] 

6^  TBIAZ.  (i  296*)  — iNSIBUOIIOirB  — GUSK  BT 

Othxb  Ihstruoiionb. 

An  Instmction,  in  an  action  fbr  damages 
from  the  erroneous  transmission  of  a  telegram 
authorizing  the  purchase  of  wool  for  plaintiff  at 
22  cents  Instead  of  21  cents  a  pound,  tiiat  the 
jury  should  find  for  plaintiff  if  they  believed 
that  an  error  was  made  in  transmitting  sg 
claimed,  was  not  reversible  error  for  not  includ- 
ing all  of  the  elements  essential  to  recovery, 
where  such  elements  were  charged  in  an  instruc- 
tion given  for  defendant  covering  its  theory 
of  the  case, 

[Ed.  Note.— For  other  esses,  see  TrlaL  Gent 
Dig.  il  706-718,  718.  71^18;  DetDig.  | 

7.  TbIAL  (I  295*)— iRSTBUOnONB— CONSTBUO- 
TION. 

The  instructions  must  be  read  together. 
[Ed.  Note.— For  other  cases,  seb  Trial.  Gent 
Dig.  IS  703-717 ;  Dfec  Dig.  8  296.*] 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Wlthrow,  Judge. 

Action  by  William  Jackson,  doing  business 
as  Jackson  &  Company,  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  ai^>eals.  Af- 
firmed. 

Ferrlas,  Zumbaten  &  Ferrlsa,  of  St  Louis, 
for  appellant  Nagel  &  Klrby  and  E.  G.  Cur- 
tis, all  of  St  Louis,  for  respondent 

ALLEIN,  J.  This  is  an  action  for  damages 
alleged  to  have  been  suffered  by  plaintiff  by 
reason  of  the  oegligent  transmission  by  de- 


•rer  othM-  easM  am  same  te^e  ana  BMUoa  NCHBBR  in  Dae.  Dig.  ft  Am.  Dig.  Key-No.  SertM  ft  Bap'r  Indexes 
1568.W.-«1 
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feudftot  ot  a  telegram  from  St  Lools,  Bfo.. 
to  Wtbavx,  Mont  Plaintiff  recorered,  and 
defendant  prosecutes  tbe  appeal. 

Plaintiff  Is  a  dealer  In  wool  In  the  dty  of 
St  Lonls,  and  one  C.  M.  Dlnsdale,  of  Wi- 
baux, Mont,  was  his  agent  for  the  purctiase 
of  wool,  1.  e>i  to  contract  In  advance  with 
wool  growers  for  their  crops  of  wool  to  be 
dipped  and  delivered  later.  On  or  ■  about 
February  28,  1900,  plaintiff  received  from  his 
said  agent  at  Wibaux,  a  telegram  as  fol- 
lows: "Twenty  cents  has  been  offered  and  re- 
fused. Nothing  less  ttian  twenty-one  and  a 
half  to  twenty<two  cents  would  buy  the  best 
clips.  Answer.  G.  M.  Dlnsdale."  In  r^ly 
to  this  message  plaintiff  on  March  1,  1909, 
wrote,  and  delivered  to  the  defendant,  the 
foUoTdng  telegram  for  transmtsdon  to  the 
agent  at  Wibaux,  viz.:  "Telegram  received, 
prices  quoted  out  of  all  reason  provided  you 
can  buy  alwolutely  the  Choicest  clips  with  tags 
allowance  with  guarantee  free  of  spear  grass 
inserted  on  contract  you  may  pay  twenty  one 
be  conservative  only  choicest  clliie  wanted 
absolutely.  William  Jackson."  This  tele- 
gram as  actually  transmitted,  and  delivered 
to  the  agent  at  Wibaux.  March  2,  1909,  was 
as  follows:  **Telegram  rec'd  prices  quoted 
out  of  all  reason  provided  you  can  buy  ab- 
solutely the  choicest  clips  with  tag  allowance 
and  with  guarantee  free  spear  grass  instruct 
on  contract  you  may  pay  twenty  two  be  con- 
servative only  choicest  clip  wanted  absolute- 
ly. William  Jacksou."  The  evidence  disclos- 
ed that  relying  upon  this  telegram  plaintiff's 
agent  at  Wibaux,  Mont,  contracted  for  the 
purchase  by  plaintiff  of  four  crops  of  wool 
on  said  March  2. 1909,  at  22  cents  per  pound. 
It  appears  that 'there  was  no  regular  ex- 
change or  board  of  trade  at  or  near  Wibaux, 
Mont,  where  quotations  of  the  prices  of  wool 
'were  made,  but  that  wool  buyers  were  in  the 
habit  of  meeting  there  about  the  time  of  the 
year  that  this  transaction  took  place,  for  the 
purpose  of  negotiating  with  wool  growers  in 
that  vicinity  for  the  purchase  of  the  wool ; 
the  custom  being  to  purchase  the  entire  crop 
of  wool  while  the  same  was  growing  upon 
the  backs  of  the  sheep,  for  future  delivery 
when  ready  to  be  clipped.  There  was  evi- 
dence that  market  conditions  in  the  East, 
and  tnstrnctlons  from  dealers  there,  largely 
govern  the  action  of  tbe  wool  buyers  who 
purchase  as  agents  for  snch  dealers. 

There  was  testimony  of  so-called  experts, 
familiar  with  the  prices  of  wool  at  tbe  time 
In  question,  ttmt  tbe  market  value  of  wool 
at  Wibaux,  Mont,  on  March  2,  1909,  was 
from  20  to  21  cents  per  pound.  Plaintiff's 
testimony  showed  that  sales  of  wool  of  the 
character  here  In  question  were  made  on 
March  4,  1909,  at  21  cents  per  pound,  and  on 
March  6, 1909,  at  20^  cents  per  pound ;  and 
that  two  or  three  days  prior  to  March  2d 
wool  was  sold  at  20  cents  per  x>ound.  From 
the  evidence  there  appears  to  be  no  standard 
by  which  to  arrive  at  tbe  market  value  of 
wooU  at  the  time  and  place^  other  than  by 


the  prices  at  which  sales  were  there  made 
at  or  about  thla  time.  It  appears  that  tbe 
buyers  negotiated  or  didcs^d  with  Oie  own- 
ers, and  the  price  paid  for  any  en^  depend- 
ed upon  the  bargain  made ;  some  owners  ac- 
cepting one  price,  and  others  holding  out 
for  a  time-  for  a  higher  figure.  The  evidence 
showed  that  plaintiff  did  not  suffer  an  actual 
loss  on  the  lot  of  wool  purchased  at  22  centa 
per  pound;  tha(  is  to  say,  plaintiff  sold  the 
wool  at  some  profit  The  suit  proceeds  upon 
the  theory  that  plaintiff  Is  entitled  to  recover 
tbe  additional  profit  of  one  cent  per  pound 
which  he  would  hare  made  had  the  wool 
been  purchased  at  21  cents  per  pound  instead 
of  22  cents. 

The  defendant  offered  no  evidence.  The 
jury  returned  a  verdict  for  plaintiff  for 
$966;  for  although  plaintiff's  evidence  wtsit 
to  show  that  in  reliance  upon  the  telegram, 
97.762  pounds  of  wool  had  been  purchased  by 
the  agent  at  22  cents  per  pound,  plaintiff 
nevertheless  in  his  petition  prayed  judgment 
for  only  $966. 

Tbe  only  assignments  of  error  requiring 
consideration  pertain  to  the  overruling  of  a 
peremptory  instruction  offered  by  defmdant 
to  the  effect  tbAt  plaintiff  could  recover  only 
nominal  damages,  and  the  giving  of  Instmc- 
tlona  requested  by  [rfaintlff. 

[1]  I.  It  does  not  appear  to  be  disputed 
that  proof  of  defendant's  error  In  transmit- 
ting the  telegram  makes  out  a  prima  tadt 
case  of  negligmce  on  Its  part  Reed  t.  West- 
ern Union  Telegraph  Co..  136  Mo.  681,  37  S. 
W.  904,  34  U  R.  A.  492,  08  Am.  St  Rep. 
609,  and  cases  dted ;  Hughes  t.  Western  Un- 
ion Telegraph  Co.,  70  Mo.  App.  133.  And  as 
defendant  offered  no  explanation,  the  only 
question  remaining  open  pertained  to  the 
measure  of  damages.  Appellant  insists  that 
the  instruction  offered  by  it,  to  the  effect 
that  plaintiff  could  recover  only  nominal 
damages,  should  have  been  given. 

As  appellant's  argument  proceeds,  plaintlfl 
Called  to  make  a  case  entitling  him  to  any- 
thing more  than  nominal  damages  for  tbe 
reason,  aa  Is  said,  that  jdalntUTs  case,  vltit 
respect  to  actual  damages  suffered,  rests 
purely  upon  conjecture  and  speculation.  It 
is  urged  that  if  22  cents  per  pound  was  the 
lowest  price  at  which  the  wool  could  have 
been  purchased,  then  plaintiff  sustained  no 
loss  In  the  premises,  for  in  that  event  even 
■had  the  message  been  correctly  transmitted 
the  agent  would  not  have  been  able  to  pur- 
chase any  wool.  And  appdlant  says  that 
plaintiff  cannot  record  upon  tbe  theory  tbat 
his  agent  ml^t  have  purdiased  at  21  emu. 
but  for  the  mistake  In  sending  the  tel^ram, 
for  the  reason  that  what  the  agrat  ml^t 
have  done  is  purely  a  matter  of  speculation; 
and  furthermore  that  tbe  agentTs  telegram  to 
tbe  plaintiff,  above  set  out  shows  that  wool 
of  the  grade  in  que^on  could  be  purchased 
only  at  21%  to  22  o«its  per  pound. 

And  appdlant  tnslats  that  plaintiff  cannot 
recoyer  by  ahowlng  that  tbe  market  value  ol 
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wool  at  the  tfnie  and  xOace  In  ansetlon  was 

21  eaita  per  pomtd.  nils  for  the  reason 
that  there  was  no  wb7>  as  appellant  says,  to 
definitely  determine  the  market  value;  and 
for  the  further  reason  that  proof  that  the 
market  ralne  was  21  cents  per  pound  de- 
stroTB  plalntUTB  claim  fbr  damages,  for  the 
reasoi  that  if  this  was  the  ma^et  valne  of 
Qk  wool,  and  the  latter  could  have  been 
pundiased  by  idainturs  agent  at  this  ^rore^ 
then  tbere  was  no  occasion  for  paying  more, 
and  It  was  the  agenf  s  own  nes^lgent  act  In 
paying  22  cents  that  was  die  proxlmato 
cause  of  plaintUTs  loss,  and  not  the  error  In 
transmitting  the  telegram. 

We  are  not  persnadedt  however,  that  this 
argument  advanced  by  learned  counsel  for 
appellant  is  sound.  In  the  first  place,  the  de- 
fendant stands  diargeable  with  negligence  to 
which  plaintiff's  loss  may  be  fairly  attribut- 
ed, and  we  think  that  It  does  not  lie  In  the 
mouth  of  defendant  to  say,  in  effect,  that 
plaintiff's  agent  should  have  known  better 
than  to  rely  upon  the  erroneous  telegram.  In 
whatever  Ug^t  the  transaction  may  be  view- 
ed, Oiere  appears  to  be  ample  evidence  to 
JastU^  the  submission  to  the  jury  of  the 
question  of  plaintiff's  rls^t  to  recover  sub- 
etantlal  damages.  It  Is  perfectly  <dear  that 
plaintiff  did  not  intend  to  authorize  his  agent 
to  purchase  at  a  price  higher  than  21  cents 
per  pound.  It  is  true  that  the  agmt's  tele- 
gram Indicates  that  the  wool  could  not  be 
purcbased  at  .a  figure  quite  so  low  at  the 
dme  that  telegram  was  sent  But  this  is 
ay  no  means  conclusive  as  to  what  the  mar- 
ket value  was  on  or  about  March  2d,  if  the 
question  before  us  Is  to  depend  upon  the 
market  value. 

[2]  So  tax  as  concerns  the  action  of  plain- 
tiff's agent  in  paying  22  cents  a  pound  for 
the  wool,  pursuant  to  the  authority  given 
him  by  the  spurious  teleg^m,  we  must  view 
this  in  the  light  of  the  attoidant  circum- 
stances. The  evidence  disclosed  that  Dins- 
dale  was  an  agent  buying  for  plaintiff  on 
commisEdon.  He  was  negotiating  with  wool 
growers  for  Qie  purchase  of  their  crops  of 
wool,  and  he  and  the  growera  were  dickering 
over  the  price  to  be  paid.  Naturally  the 
growers  mre  Interested  in  getting  the  high- 
est possible  prices.  The  agent  offered  20 
cents  per  pound,  which  vras  refused.  At  this 
stage  of  the  negotiations  he  sent  to  his 
principal  the  telegram  quoted  above.  Upon 
recdving  a  r^y  authorising  bim  to  pay 

22  cents  a  pound  be  was  Justified  in  closing 
the  negotiations  at  any  price  not  above  that 
flgnra  It  cannot  be  said  that  he  diould  have 
waited  and  continued  negotiations,  even 
though  he  may  thereby  have  been  able  to 
purchase  at  a  lower  figure.  He  was  within 
the  anihortty  conferred  upon  him  by  the 
telegram,  and  tiie  evidence  does  not  disclose 
any  ground  upcm  which  the  defendant  may 
rightfully  question  what  he  did  in  reliance 
thereupon. 

[S]  We  think  it  was  proper  to  allow  plaln- 


ttfl  to  show  what  the  market  value  of  wool 
was  at  Wibaux,  Mont,  on  or  about  the  day 
In  question.  In  fact  as  we  view  the  case  ttie 
measure  of  damages  must  depend  upon  the 
market  value. 

In  Mccarty  et  «L  v.  W.  U.  TeL  Co.,  116 
Mo.  App.  441,  91  S.  W.  978,  the  action  was 
for  n^ligence  In  transmitting  a  telegram 
concerning  the  sale  <^  some  mules.  The 
platntUh  had  offered  to  sell  the  mules  to  one 
Pendleton  for  flSB^  The  purchaser  did  not 
then  agree  to  take  them,  but  that  evening 
delivered  to  the  defendant  a  telegram  direct- 
ed to  the  owners  as  follows:  "Will  give  one 
thlr^  for  mules."  This  message  was  trans- 
mitted and  delivered  as  follows:  "Will  leave 
one  thirty  for  mules."  nalntUb  on  rectfv- 
Ing  the  telegram  inferred  that  the  pnrdiaser 
had  decided  to  take  the  mules  at  9186  ea<^ 
and  delivered  the  mules  to  him.  There  was 
evldmce  that  the  market  value  of  the  mules 
at  the  time  and  place  In  question  was  $135 
per  head.  As  to  the  damages  recoverable 
this  court,  through  Bland,  P.  J.,  said:  "The 
plaintiff  has  a  right  to  be  placed  in  the  same 
position  he  would  have  been  In  had  defend- 
ant's agents  correctly  transmitted  the  tele- 
gram. Had  this  been  done,  the  mnles  would 
not  have  been  delivered  to  Pendleton,  and  the 
presumption  is  that  plaintiffs  would  have 
been  able  to  have  sold  the  males  at  what  the 
evidence  Bhows  was  their  market  value  at 
Clarence,  |130  per  head.  Their  loss  or  dam- 
age, therefore,  was  f6  on  each  mule."  In 
other  words,  plaintiffs  were  there  the  sellers, 
and  were  allowed  to  recover  the  difference 
between  what  was  shown  to  be  the  market 
value  of  the  thing  sold  and  the  lower  price 
at  which  It  was  sold  because  of  the  spurious 
telegram. 

[4]  In  the  case  before  us  the  plaintiff  Is  the 
purchaser  having,  on  account  of  the  errone- 
ous telegram,  paid  a  price  higher  than  what 
the  evidence  shows  to  have  been  the  market 
value.  No  good  reason  Is  perceived  why  bis 
measure  of  damages  should  not  be  the  dif- 
ference between  the  market  value  of  the 
thing  purchased  and  the  h^her  price  paid 
because  of  the  error  In  transmitting  the  tele- 
gram. 

In  Reed  v.  W.  D.  Tel.  Ca.  supra,  the  ac- 
tion was  for  n^ligence  In  transmitting  a 
tel^am  sent  by  plaintiff's  agent  to  her  In 
respect  to  the  sale  of  certain  real  property. 
As  written  and  delivered  the  telegram  advis- 
ed plaintiff  that  an  offer  of  fl,300  had  been 
made  for  the  property.  As  transmitted  and 
delivered  the  telegram  read  fl,900.  In  re- 
liance upon  the  telegram  plaintiff  forwarded 
a  deed,  and  the  property  was  sold  by  her 
agent,  and  she  sued  to  recover  the  damages 
sustained.  There  was  evidence  that  the 
market  value  of  the  property  was  91,900. 
The  court,  through  Oant,  P.  J.,  said:  "But 
It  Is  urged  that  even  if  defendant  Is  liable 
for  negligence  under  the  circumstances,  still 
the  loss  of  the  difference  between  the  price 
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recdred  and  tbe  actual  market  value  ot  the 
lot  Is  not  tiie  pnolmate  result  ot  tliat  negli- 
gence, In  other  words.  Is  not  tbe  natural 
and  reastmable  consequence  ot  defendant's 
mistake  and  tbe  iirhiclple  Is  Inroked  that 
no  one  can  recover  damages  which  he  can 
avoid  by  diligent  effort  upon  bis  own  part 
Let  us  examine  this  view  of  the  esse. 
*  *  *  In  tbis  way  plaintiff  wu  lead  to 
belfeve  she  was  offered  fl.90O  for  her  prop- 
erty. Being  willing  to  part  with  tt  tor  that 
sum  she  wired  acceptance  of  tbe  proposition 
made.  Tba  jwopoaal  was  (mly  91,S0C^  but  In 
thla  way  she  was  made  to  aco^t  that  pro* 
posaL  Her  agent  was  clothed  not  only  with 
apparoit  but  actual  autboilty  to  sell  tor 
91,300  80  far  as  he  was  advised.  Being  thus 
onpowered  to  sell,  he  made  a  binding  con- 
tract and  accepted  a  part  of  the  purchase 
mon^.  The  deed  was  forwarded  and  he 
delivered  it.  All  this  was  done  up<m  reliance 
on  tbe  correctnees  of  defendant's  action. 
Gould  a  more  natural  consequence  ever  fol- 
low a  transaction  than  this  Ion  did  upon  tbe 
mistake  of  detenoant?  Does  It  lie  in  dtfend- 
ant^s  mouth  to  speculate  bow  plaintiff  or  her 
agoit  by  the  exercise  of  care  which  It  failed 
to  exercise  might  have  avoided  her  contract 
with  the  purchaser?" 

Here  we  think  tbe  presumption  should  be 
indulged  that  but  for  the  erroneous  telegram 
plaintiff  could  have  purchased  the  wool,  at  or 
about  the  time  In  question  for  its  market 
value.  And  the  latter  furnishes  the  only 
basis  by  which  to  intelligently  determine 
plaintiff's  damages  In  the  premises. 

[f]  II.  The  next  question  arising,  then,  Is 
whether  the  evidence  was  sufficient  to  estab- 
lish the  market  value  of  the  thing  sold  at 
the  time  and  place  In  question.  It  appeared 
from  the  evidence  that  actual  sales  were 
made  at  21  cents  two  days  later,  and  at 
slightly  less  than  that  figure  three  days 
later,  and  that  two  or  three  days  before 
March  2d  wool  sold  as  low  as  20  cents  per 
pound.  No  other  way  appearing  to  deter- 
mine the  market  value,  we  think  It  clear 
that  this  evidence  Is  sufficient  to  take  the 
question  to  the  Jury,  and  that.  In  the  absence 
of  other  evidence  pertalnln^thereto,  a  verdict 
may  be  based  thereupon.  See  Parmenter  v. 
Fltzpatrlck,  135  N.  T.  190,  31  N.  B.  1032; 
Cliquot  V.  U.  S.,  3  Wall.  114,  18  I*  Bd.  116; 
Douglas  V.  Merceles,  25  N.  J.  Bq.  144 ;  Hell- 
iy  T.  GuUen,  101  Mo.  App.  82,  74  S.  W.  370. 

[I]  III.  On  behalf  ot  plaintiff  the  court  In- 
structed the  Jury  that,  if  they  believed  from 
the  evidence  that  an  error  was  made  by  de- 
fendant In  transmitting  and  delivering  plain- 
tiff's tel^ram  to  his  agent  In  that  said  mes- 
sage as  delivered  read  22  cents  Instead  of  21 
cents,  then  their  verdict  should  be  for  the 
plaintiff.  Then  follows  an  Instruction  as  to 
the  measure  of  damages.  Appellant  contends 
that  It  was  error  to  give  the  above  instruc- 
tion, directing  a  verdict  for  plaintiff,  In 


tiiat  It  did  not  indude  all  the  tfemeuta  In 
the  case  essential  to  plainUlTa  right  to  re- 
cover in  view  of  tbe  defenses  relied  up- 
on. As  to  this  question  It  is  sufDcient  to 
say  that  defendant  asked,  and  the  court 
gave,  instructions  covering  d^^danfs  the- 
ory of  the  case  fully.  The  argument  ad- 
vanced is  tliat,  although  tUa  Is  true^  never- 
thelesB  file  giving  ot  defendant  Instruc- 
tions does  not  cure  the  alleged  error  In  the 
Instruction  given  for  plaintiff.  This  conten- 
tion is  unsound.  The  Instmctioii  for  plalntlfl 
above  refiBTFed  to  authorized  a  reooveiy  (ot 
at  least  nominal  damages)  because  ot  ttie  ef<> 
ror  in  transmitting  tbB  ttisgnun.  nnils,  as 
we  have  seat.  Is  correct;  for  defendant's  et- 
ror,  unexplained  as  it  was,  made  a  ivlma 
tacle  case  against  it  And  there  was  no  re- 
versible emit  In  giving  the  InstrucUon  in  the 
form  In  whldi  It  waa  glvoi,  since  the  very 
things  which  dtfendant  <*i<i*"H|  should  have 
been  Included  In  that  instruction  were  placed 
before  the  Jury  in  instructions  glvm  fw  de- 
fendant 

[7]  The  InstrucUons  must  all  be  read  to- 
gether b^ore  condemning  one  for  such  an 
omission.  Heily  v.  Railroad,  216  Mo  loc.  dt 
689, 114  S.  W.  1013 ;  Lange  v.  Railroad,  208 
Ma  loc.  dt  477,  106  S.  W.  660;  Hughes  v. 
Railroad,  127  Mo.  loc.  cit  452,  80  S.  W.  127; 
Meadows  v.  Life  Ins.  Oo.,  129  Mo.  loc.  dt 
97,  81  S.  W.  878,  50  Am.  St  Rep.  427;  Owens 
V.  Railroad,  96  Mo.  loc.  dt  181,  8  S.  W.  350, 
6  Am.  St  Rep.  39 ;  Johnston  v.  Railroad,  150 
Mo.  App.  loc.  dt  323,  130  S.  W.  413 ;  Wright 
V.  Mining  Co.,  163  Mo.  App.  536,  147  S.  W. 
213. 

For  tbe  reasons  ^ven  above  the  Judgment 
of  the  circuit  court  is  affirmed. 

RSTNOLDS,  P.  J.,  and  NDBTONI,  X,  con- 
cur. 


KfSLVBY  T.  CITY  OP  ST.  JOSEPH. 

(Kansas  CSty  Court  of  Appeals.  MissnirL 
May  5,  1018.) 

L  Appbai.  Alio  Ebbob  (I  927*)— Bktxbw— 

Pereuftobt  Instbuctions. 

Id  determininff  the  propriety  of  a  peremp- 
tory Instractlon  to  fiad  for  the  defendant,  m« 
teBtimony  In  plaintiff's  behalf  most  be  regard- 
ed ai  the  facta  of  the  case. 

[Ed.  Note.— For  other  case%  see  Appeal  and 
Error,  Gent  Dig.  jl  29^r2»17,  8f48.  8758; 
4024;  Dec.  Dig.  |  927.»J 

2.  MUNICIPAI.  OOBPOBATIOITB  (|  771*)— IHJU- 

un  TO  PmsoRB  on  BrBBBm— Iob  on  Sinn- 

WALK. 

Where  a  walk  had  been  cleared  for  pedes- 
trians, the  snow  and  Ice  being  thrown  to  ead 
side,  the  city  Is  not  liable  for  injuries  eatued  bi 
the  formation  of  a  thin  film  of  ice  which  renilt- 
ed  from  the  melting  and  freesing  of  tlie  swnr 
in  gnestion;  such  defect  being  practicaUy  un- 
avoidable. 

[Ed.  Notar-For  other  cas^see  Monldpal 
Corporatiou^  Coit  Dig.  |  1627;  Dec.  INg.  | 
771.*] 
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&  Thai,  (|  as8*)  — InsiEucnoits— Appuoa- 
BUJTT  TO  Etzdbkos. 

An  Inatruction  purportinc  to  cover  in  de- 
tail tin  antlie  ease  which  omlti  all  reference  to 
one  deCease  li  impn^r. 

Note^For  otter  eaaee;  Me  Trial,  Gent 
H  <aS-«8S;  Dee  Dig.  I  208*] 

4.  MmiiczPAi.  GoBPounoNB  (S  812*)— Ikju- 

BiKS— Notice. 

A  notice  of  claim  for  injury  given  to  a 
manldpality  io  accordance  wiui  Rev.  St  1909, 
I  8863,  making  inch  notice  a  condition  preced- 
mt  to  recovery,  is  not  invalid  for  the  mere 
ominion  of  a  statement  of  Uie  county  in  whldi 
tiw  city  vas  located. 

[Bd.  Notft^For  other  caiee,  see  Municipal 
CotporatiouL  Gent  Dig.  |S  ie9&-1707;  Dec. 
Dig.  I  812.«I 

Appeal  from  Clrcoit  Coart,  Buchanan 
County ;  Wm.  D.  Bustc,  Judge. 

Action  by  Samiia  Kelley  against  the  City 
of  St  Joseph.  From  a  Judgmait  for  plain- 
tiff, defendant  appeals.  Seversed  and  re- 
manded. 

W.  B.  Norrls,  O.  B.  ShaltB,  and  Phil.  A. 
Slattery,  all  of  8t  Joseph,  for  appellant 
Bamey  E.  BdUy  and  Mytton  ft  Parkinson, 
all  of  St  Jos^ib,  for  laQwndent 

EI/LISOiN,  J.  On  the  13th  of  January, 
1911.  the  streets  of  the  city  of  St  Joseph 
were  covered  with  snow  and  Ice,  and  con- 
tinued to  be  until  the  21st  of  that  month, 
when  plalntUC  fell  on  one  of  the  sidewalks, 
and  was  Injured.  She  brought  this  action 
against  the  dty  for  damages,  on  the  ground 
that  the  dty  was  negligent  in  allowing  the 
■now  to  get  Into  ridges,  and  by  thawing  and 
freezing  be  transformed  Into  Ice  of  uneven 
surface  and  dangerous  to  pedestrians.  She 
recovered  Judgment  in  the  trial  court 

[1]  Regarding  the  testlmraiy  In  plaintiff's 
btitialf  as  the  facts  of  the  case,  as  we  must 
CD  the  question  of  the  propriety  of  a  per- 
emptory instruction  to  find  for  the  defend- 
ant, we  think  a  case  was  made  for  the  Jnry, 
and  hence  sustain  the  trial  court  in  orerml- 
ing  the  demurrer  to  the  evidence. 

[2]  But  plaiotura  first  instruction  Is  so 
clearly  erroneous  as  to  compel  a  reversal  of 
the  Judgment  Defendant's  principal  de- 
fnue  was  that  a  clear  space  had  been  clean- 
ed ftom  the  granitirid  ddewalk,  ample  for 
pedestrians,  and  lliat  only  the  aides  of  the 
walk  had  become  ridged  np  and  uneven,  and 
that  any  danger  In  the  walk  came  from  snow 
oa  the  t«race  and  nearby  higher  ground 
thawing  shortly  before  the  accident  and  the 
water  running  lightly  over  the  clear  |)art  of 
the  walk  and  then  freezing  into  a  thin  coat 
of  suck  Ice,  a  condition  impossible  for  the 
dty  to  avoid.  Plaintiff  stated  that  she  came 
along  the  "path"  on  the  walk,  and,  sedng 
this  slick  ice,  she  thought  it  safer  to  go  to 
Uie  edge  of  the  ridges,  and  thereby  she  felL 
So,  if  she  was  diverted  from  the  safe  way 
by  a  condition  the  d^  eonld  not  reasonably 
avoid,  it  wonld  not  be  liable  for  tHe  result- 
ing Injury. 


[t]  Tet  plaintiff's  Instnidlcm  porporttng  to 
cover  'in  detail  the  entire  case  omitted  any 
reference  to  the  defense,  and  directed  a  ver- 
dtet  This  was  error.  Goeti  t.  Ballway  Co., 
SO  Ma  472,  474;  FMxgeiald  T.  Hay  ward,  60 
Ma  616t  623;  Bluedom  t.  Ballway  Ga,  106 
Mo.  430,  440,  18  a  W.  1108.  82  Am.  St  Bep. 
616;  Zeis  T.  Brewing  Co.,  206  Ma  638,  648- 
660,  104  S.  W.  00.  The  propriety  of  such  an 
Instmctton  has  been  before  the  Bnprone 
Gonrt  quite  recently  and  amdenmed.  En- 
toe  T.  Gar  ft  Foundry  Co.,  240  Ma  448,  144 
S.  W.  862;  State  v.  Helton,  234  Ma  660,  664, 
187  S.  W.  087;  Bute  r.  Stnbblefleld,  289  Ma 
626,  144  S.  W.  404;  State  t.  Lentz,  184  Ma 
223.  88' S.  W.  070. 

[4]  Complaint  Is  made  of  what  defendant 
terms  a  fbtal  ietect  in  the  written  notice  of 
the  injury  which  plaintiff  gave  to  the  dty 
as  required  by  section  8863,  R.  S.  1009.  It 
was  dated  at  St  Joseph,  and  was  addressed 
"To  the  Mayor  of  the  City  of  Bt  Joseph. 
Mo."  It  gave  notice  of  the  time  and  place, 
the  side  of  the  street  on  whidi  it  occurred, 
tbe  exact  distance  trom  a  cross-street,  the 
reason  for  the  ta.ll,  the  character  of  the  in- 
Jury,  and  that  she  would  claim  damages. 
I>efendant  does  not  pretend  It  was  not  a 
perfect  notice  except  that  It  did  not  say  that 
the  place  thus  described  was  "St  Joseph, 
Buchanan  conn^,  Anssoorl.'*  We  think  that 
omission  did  not  Invalidate  tiie  notice. 

The  Judgment  Is  reversed  and  canse  re- 
manded.  All  conenr. 


ASHURST  V.  liOHOEFNEB  et  aL 
(Kansas  City  Coart  of  Appeala  MlaaonrL 

May  5,  1913.) 

1.  HlGHWATS  (S  80*)— OWREBSHIP  OF  FXB. 

An  owner  of  land  over  which  a  highway 
mas  remains  the  owner  of  the  fee  and  of  the 
product  of  the  land  on,  under,  or  above  the  8iir> 
face,  the  taking  of  which  will  not  injure  the 
highway  or  public  oae  thereof. 
_IEd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  288,  200;  Dec.  l5ig.  |  80^] 

2.  DRAins  a  4C*)— Tbesfass  to  Real  Ebtati 
— Cutting  Tiubeb. 

An  owner  of  land  through  which  a  right 
of  for  a  drainage  ditdi  Is  located,  who  cuts 
the  timber  on  the  rl^t  of  way,  does  not  cut 
timber  on  the  land  of  another  person  within 
Rev.  St  1909,  H  6448,  5451,  subjecting  one 
cottiDg  any  timber  on  the  land  of  any  other  per- 
son to  treble  damages  unless  he  had  probable 
canse  to  believe  that  the  land  was  his  own,  in 
which  case  only  single  damages  are  recoverable. 

[Ed.  Noter-For  other  eases;  sse  Drains,  Cent 
Dig.  I  60;  Dec.  Dig.  i  46b*] 

3.  Dbaiitb  (1  46*)— Drainaqb  Ditoheb— Gon- 

TBACTS— RiOBTB  OF  COKTBACTOSS. 

A  contractor  for  a  drainage  ditch  may 
dear  the  right  of  way  of  obstructions  such  as 
earth,  timber,  and  rock,  and  use  so  mach  there- 
of as  may  be  necessary  for  the  proper  con- 
fltmction  of  the  ditch,  but  the  contract  does  not 
vest  in  him  title  to  the  right  of  way  or  to  the 
timber  thereon. 

[Ed.  Note.— For  other  cases,  see  Drahis,  Cent 
Dig.  S  66;  Dec.  Dig.  |  ^ 
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4.  Tbzai.  tt  171*)— Pbrbmptobt  Ihotkuotiok 

BKFOBS  OumiHQ  OF  SVIDENCB. 

Where  [daintifF  conld  DOt  i^ecover,  the  court 
coold  give  a  peKm^toir  loBtractioo  for  de- 
fendant before  plaintiff's  evidence  waa  closed; 
his  claim  being  made  to  appear  fully. 

Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  396;  Dec.  Dig.  $  171.*] 

Appeal  from  Circuit  Court,  Lafayette 
County;  Sam  Davis,  Judge. 

Action  by  John  I.  Ajshurst  against  John 
P.  Lohoefner  and  anotber.  From  a  Judg- 
ment for  defendantB,  plaintUf  appeals.  Af- 
firmed. 

.H.  O.  Wallace,  of  Lexington,  for  ajvellant 
Chariea  Lyona,  of  LexInstcHi,  for  respondenta. 

DLLISON,  P.  J.  Defendant  was  the  own- 
er of  a  tract  of  land  in  Lafayette  county, 
throng  whidh  was  located  a  right  of'  way 
80  feet  wide  for  a  dralni^  dltcb  nnder  the 
prOTlalofia  of  article  4,  c.  41,  B.  S.  1909.  On 
the  7th  of  October,  1907.  a  contract  for  the 
construction  of  the  ditch  was  regularly  let 
to  plalntlir  as  the  lowest  and  beat  bidder, 
to  be  paid  for  in  bonds  of  Qie  drainage  dis- 
trict as  directed  by  the  statute.  His  contract 
provided  that  he  waa  to  begin  work  within 
ten  days  after  the  bonds  had  been  sold,  and 
complete  the  same  within  one  year.  The 
bonds  were  not  sold  cintll  the  23d  of  March, 
1908,  and  he  did  not  begin  to  dig  the  ditch 
until  In  August  of  that  year.  He  finished 
it  In  due  time  thereafter.  It  seems  that 
there  was  growing  timber  on  the  rigb't  of 
way  through  defendant's  land,  and  that 
plalntUTs  contract  provided  for  the  construc- 
tion of  dams  where  the  ditch  crossed  a  cer- 
tain creek,  and  that  these  dams  were  to  be 
braced  by  timber  which  the  contract  stated 
be  could  take  from  the  right  of  way.  After 
the  contract  was  let  to  him,  be  went  over  the 
route  of  the  ditch.  Including  defendant's 
lands,  observed  the  timber,  and  saw  that  It 
could  be  used.  Between  the  time  when  he 
secured  the  contract  and  when  he  reached,  de- 
fendant's lands  with  the  construction  of  the 
ditch,  defendant  cut  and  hauled  away  the 
growing  timber.  Thereafter,  In  March,  1910, 
be.  began  this  action  In  trespass  for  treble 
damages  under  section  5448,  R.  8.  1900,  read- 
ing as  follows:  "If  any  person  shall  cut 
down  •  •  •  any  timber  •  •  *  stand- 
lug,  being  or  growing  on  the  land  of  any  oth- 
er person  •  ■  •  •  the  pcrpon  so  offending 
shall  pay  to  the  party  injured  treble  the  val- 
ue of  the  thing  so  injured,  broken,  destroyed 
or  carried  away,  with  costs."  It  Is  further 
provided  by  section  5451  of  the  same  statute 
that,  If  it  shall  appear  on  trial  that  the  "de- 
fendant had  probable  cause  to  believe  that 
the  land  on  which  the  trespass  is  alleged  to 
have  been  committed  •  •  •  was  his  own," 
only  sinj^le  damages  could  be  recovered. 

[1]  In  this  state  the  fee  of  land  over  which 
a  highway  or  street  is  laid  out  remains  in 
the  owner  with  an  easement  to  the  public. 


He  remains  the  owner  of  the  product  of  tlie 
land  on.  under,  or  above  the  surface,  the 
taking  of  which  would  not  Injure  the  oon^ 
struction  or  the  public  use.  Gamble  v.  Pettl- 
John,  116  Mo.  376,  22  S.  W.  783;  Gaus  & 
Sons  v.  Railway  Co.,  113  Mo.  808,  20  S.  W. 
658,  18  L.  R.  A.  339,  36  Am.  St  Hep.  706; 
Snoddy  v.  Bolen,  122  Mo.  479,  25  S.  W.  935; 
Walker  v.  Sedalla,  74  Mo.  App.  70;  McAn- 
tire  V.  Telephone  Co.,  76  Mo.  App.  635;  Pem- 
berton  v.  Dooley,  43  Mo.  App.  loc.  dt  178; 
Belcher  Sugar  Co.  v.  Elevator  Co.,  82  &Co. 
loc  dt  126;  Tbonus  v.  Hunt,  134  Ho.  392, 
S5  S.  W.  681, 82  Ly  B.  A.  8S7. 

[2]  We  are  therefore  satisfied  that,  when 
defttidaat  cot  the  timber  on  the  right  of  way, 
be  was  not  cntttng  timber  on  "Qie  land  of 
any  other  person,"  bat  on  land  of  his  own. 
and  that  be  was  therefore  not  guilty  under 
the  trespass  statute. 

[S]  One  who  lawfully  obtains  a  contract 
for  constructing  a  drainage  dltdi,  as  contem- 
plated by  the  statute,  does  work  for  the  pnl>- 
lic,  and  he  may  clear  the  rl^t  of  way  of 
obstructions,  rach  as  earth,  timber,  rock,  etc.: 
and.  In  analogy  to  the  right  of  the  public  In 
constructing  roads,  he  may  use  such  material 
in  the  oonstnicUon  of  the  ditch.   The  use 
of  sndi  material  on  the  right  of  way  Is  an 
incident  to  the  work.  B<Aert  v.  Sadler.  KM 
N.  Y.  229,  10  N.  B.  428,  58  Am.  Bep.  49B: 
Jackson  v.  Hathaway,  16  Johns.  (N.  Y.)  447, 
453,  8  Am.  Dec.  268;  Dennlston  t.  Clhrfc. 
125  Mass.  216,  221.  222;  Deaton  v.  County 
of  Polk,  9  Iowa.  SH;  TUiski  v.  Minneapolis, 
40  Minn.  804,  41  M.  W.  1050^  8  Ll  B.  A.  831; 
Phifer  V.  Cbx.  21  Ohio  St  248.  8  Am.  Uep. 
68.    Bnt  the  foct  that  he  has  become  the 
contractor  to  dig  such  ditch  does  not  vest 
in  blm  the  title  to  the  land  over  which  the 
right  of  way  Is  located.  The  right  to  use 
timber  and  other  material  which  may  be 
necessary  Is  a  part  of  the  easement  the  pub- 
lic has;  and,  conceding  the  contractor  repre- 
sents the  public  in  the  exercise  of  such  right, 
he  would  be  confined  and  limited  to  the  right 
of  the  public.  The  public  right,  we  hare  Just 
said,  is  to  use  so  much  of  the  timber  on  the 
right  of  way  as  may  be  necessary  for  the 
proper  construction  of  the  ditch,  whereas 
plaintiff  counts  himself  the  absolute  owner 
of  all  the  timber  on  the  right  of  way,  regard- 
less of  what  may  be  necessary  to  the  work 
he  was  to  do.    And,  in  giving  practical  ap- 
plication of  this  idea,  the  record  shows  be 
purposed  putting  In  a  sawmill  and  thereby 
taking  to  himself  as  owner  the  whole  of 
the  timber.  We  think  that  whatever  remedy 
plaintiff  may  have.  If  be  was  deprived  of  the 
use  of  timber  to  which  he  was  entitled,  it 
Is  not  for  a  violation  of  the  trespass  statute 
upon  which  he  has  founded  his  action. 

[4]  It  appears  that  the  court  gave  a  per- 
emptory instruction  for  the  defendant  befote 
the  evidence  In  plalntUTs  behalf  had  dosed, 
and  he  complains  of  this.    We  do  not  see 
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that  there  was  an;  error  ia-  this.  Plaintiff's 
case  and  claim  was  made  to  appear  fully  be- 
fore the  court  ajcted.  Courts  may  dosd  the 
oase-oD  the  opening  statementa  of  counsel 
which  show  that  there  can  be  no  recovery 
by  his  client  Pratt  t.  Conway.  148  Mo.  291, 
299,  49  S.  W.  1028,  71  Am.  St.  Bep.  602; 
Tootle  T.  Bncklngtiam,  190  Mo.  183,  196,  88 
S.  W.  619. 
The  Jodgment  1b  affirmed.    AU  concur. 


MEBTZ  r.  A.  JJESCHSS  ft  SONS  BOPB  Ca 
(St.  Louis  Court  of  Appeals.    Hissonri.  May 

6,  1918.) 

1.  MABBEK  AITD  SBBVANT  (I  286*)— InJCTBIES 

ID  Skbtaut— Nbouobncb  — QtixanoN  Foa 

JUKY. 

In  an  action  for  loss  of  plaintiff's  eye  by  a 
wire  springing  into  it  as  plaintiff's  foreman  was 
attempting  to  thread  the  wire  into  the  joumal 
of  the  flier  of  a  cable  winding  machine,  evidence 
held  to  require  sabmlssion  to  the  Jury  of  the 
question  of  the  foreman's  negligence  in  holding 
the  wire. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1001,  1006,  lOOS,  ]01&- 
1016.  1017-1063.  1036-1012,  1044,  104&-1060; 
Dec  Dig.  I  286.*] 

2.  Master  and  Servant  (§  190*)— Injuries 
TO  .Servant— Pellow  Servants. 

Where  V.,  an  operator  of  one  of  three  cable 
winding  machines,  bad  charge  of  all  of  them 
when  tney  were  coapled  together  for  the  making 
of  a  larger  cable,  during  which  time  he  had 
charge  of  plaintiff,  who  alao  operated  another 
of  the  machines.  V.  under  such  circumstances 
was  plaintifTa  vice  principal  and  not  hli  fellow 
servant 

[Ed.  Note.— Fot  other  eases,  see  Master  and 
Servant,  Cent  Dig.  ||  449-474;  Dec  Dig.  | 
lOO.*) 

a  Mastbe  and  Servant  (8  201*)— Injuries 
TO  Servant  —  Negligence  or  Foreman  — 
Concurring  Neougenob. 

Plaintiff  was  employed  to  operate  one  of 
three  cable  winding  machines,  which  at  the  time 
of  the  Injury  were  coupled  toother  to  wind  a 
cable  of  larger  size,  during  which  they  were  all 
under  the  control  of  V.,  his  foreman.  One  of 
the  liobbios  of  wire  on  plaintiff's  machine  having 
run  out,  V.  started  to  insert  a  new  one  ana 
directed  plaintiff  to  watch  the  work  so  that  he 
conld  do  it  the  njezt  time.  V.  negligently  took 
the  end  of  the  wire  between  his  thumb  and 
fingers,  which  were  covered  with  oil,  to  thread 
the  wire  into  the  journal  of  the  flier  of  the  ma- 
chine, and  plaintiff,  being  nearsighted,  placed 
.his  face  in  close  proximity  to  the  flier  in  order 
to  Bee  the  operation,  when  the  end  of  the. wire 
sprung  from  V.'s  hand,  struck  plaintiff  in  the 
eye,  and  put  It  ont  Beld,  that  while  V.'s  n^- 
ligence,  if  any,  in  holding  the  wire,  was  in  the 
performance  of  an  act  in  the  doing  of  which  he 
was  plaiotiffa  fellow  servant,  his  negligence  in 
ordering  plaintiff  to  watch  the  work  closely 
without  warning  him  of  the  danger  was  that  of 
a  ^ce  principal,  and,  this  negligence  hanng  con- 
curred to  cause  plaintiff's  Injury,  defendant  was 
liable. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S§  51&-^;  Dec  Dig.  I 
201.*1 

Aiveal  firom  St  Louis  Circuit  Court;  a«o. 
H.  Shields,  Judge. 

Action  by  Nicholas  Mertz  against  A.  Lesch- 


en  ft  Sons  Bope  ComiMUiy.  Ji^dgment  lor 
plalntllf,  and  dtfendant  appeals.  Affirmed. 

Watta,  Gentry  ft  Lee,  of  St  LoniB,  for  ap- 
pelant €ieo.  SafiEord  and  Barclay,  Fatmtle- 
roy  ft  Cnllen,  aU  of  St  Louis,  for  req^ondent 

ALLEN,  J.  This  Is  an  action  for  peratmal 
Injuries  consisting  of  the  loss  of  an  eye,-  mf- 
fered  by  plaintiff  while  In  tbe  employ  of 
defendant  as  Its  servant  Pialntifl  recover- 
ed, and  defendant  pn»ecutes  tlie  appeal. 

Defendant  1b  a  manufacturer  of  wire  tope, 
andt  at  tHe  time  that  plaintiff  rec^ved  hia 
injuries,  hia  duties  ordinarily  consisted  In 
operating  a  machine  designed  for  making 
such  ropew  The  "■■ffh^p^*  In  oaestion  is  ^ 
very  complieatn!  <me,  and  nothing  like  a 
complete  description  of  It  need  be  attempted. 
It  had  a  number  of  bohbina  which  carried 
the  separate  strands  of  wire  and  from  which 
these  separate  wires  were  nnwoond,  later  to' 
be  wound  Into  a  rope  or  cable.  There  were 
three  of  these  machines,  of  practically  the' 
same  Und,  placed  in  a  Tovt.  One  of  them- 
waa  ordinarily  operated  by  plaintiff,  andther 
one  Ba«r,  and  the  third  by  one  Tarwlg. 
These  three  machines  could  be  operated  sep- 
arately, as  they  ordinarily  were^  or  tb^ 
conld  be  coupled  np  ami  operated  together, 
as  was  done  whoi  It  ms  detfred  to  make  a 
large  wire  rope  or  cable.  When  tbe  ma- 
chines were  ma  separately,  each  operator 
attended  to  ills  own  machine;  when  they' 
were  coupled,  however,  and  running  together,  - 
Varwig  had  charge  of  tlie  three  machines. 
One  Berdlng  was  tlie  foreman  over  this  de- 
partment, having  charge  ot  the  entire  floor 
upm  which  these  machines  were  dtuated. 
It  was  he  who  Instructed  plaintiff  how  to 
operate  Ills  machine  whoi  plaintiff  was  fintt 
put  to  work  at  it  Pialntifl  had  been  work- 
ing at  this  macliine  about  a  month  prior  to 
the  accident  All  three  of  these  opoators 
were  subject  to  the  gemerai  orders  and  di- 
rections of  the  foreman,  Berdlng.  However, 
wlien  the  three  machines  were  cotq»led  np  as ' 
described  abore.  It  appears  that  voAer  the 
master's  ord»s  Tarwlg  was  to  have  'diai^ 
of  and  supervision  ovw  all  three  of  the  ma- 
chines, with  authority  to  give  directions  to 
tbe  other  two  men.  With  respect  to  his 
own  duties  and  anthority,  when  tbe  three 
matdilnes  were  running  together,  a  portion 
of  Tarwlg*8  testimony,  as  it  .appears  in  tlie 
record,  Is  as  follows:  "I  had  to  give  di- 
rections to  two  men.  •  «  •  Mr.-  Merts 
was  working  under  me  and  he  received  or- 
ders from  m&  He  had  been  working  In 
that  departmwt  about  a  month  and  be  re- 
ceived his  directions  from  me;  that  la,  pro- 
vided we  were  coupled  up.  We  had  ttaree 
machines  coapled  togetb»  when  be  was 
working  under  me;  otherwise  I  didn't  have 
anything  to.  do  with  liim.  When  tbe  three 
machines  were  working  together,  I  bad  ' 
charge  of.  them. .  •  '  •  *  At  all  times,  ex- 
cept when  the  three  were  coupled,  I  had  no 
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authority  wbatever  over  Uertc  and  gave  him 
no  orders  of  any  kind.  •  •  •  Wbenerer 
we  coupled  up,  I  was  supposed  to  Instruct 
them."  In  regard  to  this  same  question  a 
I>ortlon  of  plaintiff's  testimony  appears  as 
follows:  "When  the  three  machines  were 
coupled  together,  It  took  three  of  ns  to  run 
them.  Mr.  Varwig  had  charge  of  the  crew 
'Of  three  and  gave  Instructions  to  me  and 
to  Mr,  Baer.  When  they  were  coupled  to- 
gether no  one  but  Varwig  gave  the  instruc- 
tioDS  as  to  how  the  machines  were  to  be 
run.  •  •  ♦  Whenever  we  ran  together 
he  had  charge  of  them.  Mr.  Berdlng  told 
us  to  go  to  Varwig  for  InatmctloaB  wben 
we  were  coupled  up  together.  That  was 
when  I  first  went  on." 

At  the.  time  plalntift  received  bis  Injury 
the  three  machines  were  coupled  and  run- 
ning together,  for  the  purpose  of  making  a 
large  cable  out  of  the  wires  that  came  from 
the  three  machines.  Wben  so  running  the 
finished  cable  came  out  from  Varwlg's  ma- 
cbine.  It  started  at  plaintiff's  machine  with 
12  wires,  continuing  through  Baer's  maclilne, 
where  It  received  12  more  wires,  on  through 
Varwlg's  machine,  which  carried  18  wires. 
In  addition  to  these  smaller  wires,  there  was 
a  big  wire  In  the  center  of  the  cable  that 
began  with  plaintiff's  machine  and  about 
which  the  smaller  wires  were  wound.  Each 
small  wire  was  unwound  from  a  separate 
bobbin,  and  by  complicated  movements  of 
the  machines  the  wires  were  ultimately 
wound  into  a  targe  strand  of  wire  rope. 
When  these  machines  were  thus  being  oper- 
ated in  conjunction  with  each  other,  any  one 
of  the  operators  could  stop  all  three  ma- 
chines. This  was  done  in  case  a  wire  broke, 
or  a  bobbin  ran  out  of  wire,  etc.  On  the 
day  In  question  these  three  machines  were 
being  M  operated,  when  a  bobbin  on  plaln- 
tifTs  maclilne  became  empty  and  the  ma- 
chines were  stopped  to  fill  this  bobbin.  In 
doing  this  It  was  necessary  to  put  the  wire 
through  a  small  hole  In  what  is  called  the 
Journal  of  the  flier.  It  appears  that  plain- 
tiff had  put  wires-  on  larger  bobbins,  but 
that  be  had  never  done  so  with  a  small  bob- 
bin, such  as  bad  become  empty,  and  Varwig 
testified  that  It  had  to  be  done  In  a  way  dif- 
ferent from  tliat  which  was  employed  In 
the  case  of  larger  bobbins  such  as  plaintiff 
had  been  using.  It  appears  In  fact  that 
plaintiff  had  never  put  a  wire  through  one 
of  these  Jmimals  wben  the  machines  were 
coupled  up.  In  order  to  do  this  Varwig 
took  hold  of  the  end  of  the  wire,  telling 
plaintiff  to  hold  the  bobbin,  to  tighten  the 
toision,  and  directing  plaintiff  to  watch  bow 
he  did  It,  saying,  "Watch  me  while  I  put 
this  through  the  filer  so  that  you  can  do 
the  same  thing  the  next  time  yourself."  Var- 
wig testified  that  he  took  hold  of  the  wire 
with  his  right  hand  about  four  Inches  from 
the  end  of  the  wire,  with  this  band  under 
the  wire,  Imldlng  the  latter  between  bis 
thumb  and  his  flngen;  that  with  his  1^ 


hand  be  grasped  the  wire  probably  about 
2^  or  8  feet  from  his  rij:ht  hand.  He  was 
using  his  right  hand  to  put  the  wire  into 
the  bole  in  the  Journal  of  the  flier,  keeping 
all  the  time  his  left  hand  about  2^^  or  3 
feet  further  down  on  the  wire,  and  wis 
starting  to  put  the  wire  into  this  hol& 
While  he  was  so  doing  he  called  to  plaintiff, 
telling  him  to  watch  how  it  was  done  so 
that  plaintiff  could  do  the  same  thing  th«e- 
after.  Thereupon  plaintiff,  who  was  near- 
sighted, and  which  Varwig  knew,  placed  his 
face  within  about  two  feet  of  the  end  of 
the  wire  to  watch  Varwig  thread  It  into  the 
hole  in  question.  Varwig  did  not  get  the 
wire  Into  the  filer,  but  it  slipped  or  flew  oat 
of  his  right  hand:  the  end  of  the  wire  flytog 
upward  and  springing  backward,  striking 
plaintiff  In  the  eye,  and  putting  his  eye  oat 
It  appears  that  the  wire  did  not  move  at  all 
from  Varwlg's  left  hand.  Be  did  not  let 
go  of  the  wire  with  this  hand  at  all.  In 
other  words.  It  does  not  appear  that  the 
wire  was  Jerked  or  pulled  from  Varwlg's 
hands  or  that  It  slipped  longitudinally  oat 
of  bis  right  band;  on  the  contrary,  it  ap- 
pears that  when  he  had  hold  of  It  from  be- 
neath, with  tiie  thumb  and  fingers  of  his 
right  band,  about  four  Inches  from  the  end, 
this  portion  of  the  wire  slipped  upward  out 
of  his  grasp,  and  tliat  the  spring  In  It  caus- 
ed It  to  fly  back  far  enough  to  strike  plain- 
tiff In  the  eye.  The  wire  was  olly  and  slip- 
pery, and  Varwlg's  hands  were  covered  with 
oil.  The  latter  testified  that  he  was  thread- 
ing the  wire  Into  the  hole  In  question  In 
the  same  way  that  he  bad  always  done  here- 
tofore, but  nevertbelesB  the  wire  slipped  froa 
his  fingers. 

At  the  close  of  plaintiff's  case  d^eodant 
offered  an  Instruction  In  the  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused 
by  the  court  Thereupon  defendant  offered 
no  evidence,  except  three  photographs;  two 
being  of  the  machine  upon  whicb  plalntlS 
was  working,  and  one  showing  the  three  mt- 
cblnes  as  they  were  being  operated  at  tba 
time  of  plaintifTs  injury. 

Appellant's  only  assignment  of  error  pa- 
tains  to  the  overruling  of  its  demurrer  to 
the  evidence.  It  Is  contended  that  the  de- 
murrer should  have  been  sustained:  Be- 
cause even  granting  tliat  Varwlff  wu  uef- 
llgeat,  his  negligence  waa  that  of  ft  ftikiw 
servant;  (2)  because  no  negUgaice  on  tb* 
part  of  Varwig  was  shown ;  and  0)  becans» 
the  slipping  of  the  wire  waa  nne^plahied 
and  therefore  the  Injury  may  have  occorEed 
from  either  one  of  two  or  more  causes,  ta 
only  one  of  which  the  master  would  be  lia- 
ble. 

[1]  X.  Taking  up  the  reasons  why  af^dlut 
says  that  Its  demurrer  should  have  been  sos- 
tained,  we  may  dispose  of  the  second  and 
third  thereof  together.  In  the  first  place,  It 
will  not  do  to  say,  as  does  appellant,  that  the 
slipping  of  the  wire  was  wholly  unexplained, 
and  therefore  that  it  mar  havtt  haroael 
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from  a  otttse  for  whldi  the  nuuter  would 
not  be  UaUe.  Appellants  contentton  is  that 
Inainrach  as  plaintiff  had  diarse  of  one  end 
of  the  wire,  L  e,  had  hold  of  the  bobbin  to 
keep  the  wire  from  nnwtndii^,  and  Tarwlg 
had  hold  of  the  other  end  ot  the  wlte^  there- 
fore the  latter  may  have  beoi  caused  to  slip 
by  reason  ot  some  act  ot  plalntlfl,  as  well 
as  b7  reason  at  asy  failure  on  the  part  of 
Tarwlg  to  hold  It  properly.  VarwIg'H  testi- 
mony, bowevte,  potB  this  theoxT  oat  of  the 
case.  From  Us  testimony  it  is  erld«it  that 
ttw  wire  did  hot  slip  bade  out  of  his  hands; 
on  the  contrary,  it  anMan  tliat  he  held  It 
fflrm^  with  bis  left  hand  about  2H  or  8  feet 
from  the  end  of  the  wire.  The  evidence 
tends  to  contradict  any  tiieory  that  ttie  wire 
slipped  longitndinally  at  alL  It  scans  that 
what  happened  was  that  the  end  of  the  wire 
flew  upward  ont  of  his  rl^t  hand,  L  e^  from 
the  grasp  of  the  thumb  and  Angers  of  his 
right  hand,  with  which  he  was  faoldIi«  it 
from  below  about  4  Inches  from  the  end  of 
the  wire.  In  other  words,  so  far  as  con- 
cerns the  springing  ba<ft  of  the  wire,  this  was 
evidently  occasioned  by  Yarwlg's  permitting 
the  end  of  it  to  thus  slip  upward  oat  of  the 
grasp  of  the  tiramb  and  fingers  of  his  right 
hand.  No  othor  theory  is  tenaUe  under  the 
evidence,  and  the  latter  clearly  Indicates 
that  this  was  what  haroened.  Hence,  so  far 
as  the  sllpi^ng  of  the  wire  Is  concerned,  Uie 
^aestlon  is  purely  whether  it  can  be  said  to 
have  bem  negligence  on  the  part  of  Varwig 
to  thus  allow  the  end  of  It  to  escape  from  his 
grasp.  It  certainly  cannot  be  held,  as  a  mat- 
ter of  law,  that  Varwig  mm  in  no  way  neg- 
ligent in  thus  permitting  the  end  of  tlie  wire 
to  slip  from  between  his  thnmb  and  fingers. 
Ai^llant  lays  considerable  stress  on  Tar^ 
wig's  testimony  to  the  ^ect  that  be  had  for 
yean  Insrated  wires  in  the  Joumab  of  these 
filers,  without  having  the  wire  slip  from  bis 
band  as  It  did  upon  this  occasion;  and  that 
Ike  was  performing  the  i^ienition  in  question 
Just  as  he  had  been  doing  for  all  of- these 
years.  From  this  it  is  ai^aed  that  it  could 
not  have  been  ne^lgence  on  the  part  of  Tar- 
wlg to  do  as  he  did.  This,  however,  is  a 
non  seqattur.  It  by  no  means  proves  that 
Tarwlg  was  not  negUgeat  upmt  this  occa- 
slcm.  In  fact,  we  are  more  inclined  to  think 
that  this  has  some  tendency  at  least  to  show 
that  Tarwlg  was  negligent  on  the  occasion 
In  question,  for  it  would  seem  that  with  due 
care  on  his  part  the  wire  might  have  be«i 
inserted  in  the  idace  In  which  it  was  int«id- 
ed  to  go,  as  had  been  done  on  numerous  oc- 
casions prior  thereto.  His  fingers  were  oily 
and  slippery,  it  does  hot  anpear  whether  he 
cnstonarlly  nndertook  to  perform  this  opera- 
tion with  bis  fingers  covered  with  on,  but  at 
any  rate  this  was  a  drcumstance  to  be  con- 
aldflred  by  the  Jury,  touching  the  question  of 
his  negligence.  We  entertain  no  doubt  that 
the  qnestlcii  of  Tanrig*8  negUguice  with  re- 
qiect  to  the  holding  of  the  wire  was  properly 
one  to  Iw  reCnxed  to  the  Jniy. 


m  II.  The  UablUty  of  the  nmster  hinges 
upon  wfaethw  plaintiff  and  Tarwlg  were  fbl- 
iGw  servants.  It  cannot  be  doubted  that 
when  the  thretf  madiines  In  qaesOmi  were 
connected  and  being  operated  together  Var- 
wig, during  such  period,  occupied  in  general 
the  relation  towards  plaintiff  of  vice  prin- 
cipal, and  became  the  alter  ego  of  the  master. 
We  think  this  Is  b^ond  dispute  or  cavIL  It 
Is  clear  that  the  master  had  conferred  au- 
thority upon  Varwig  to  take  durge  of  and 
superintend  the  operation  of  the  three  ma- 
chines, when  being  operated  together,  and  to 
govern  and  direct  the  movements  of  the  otbor 
two  men  In  question  during  audi  period  of 
tlma  Ordinarily,  then,  plaintiff  and  Tarwlg 
were  not  fellow  servants  during  such  period, 
but  the  latter  occupied  toward  p*w<ntMf  the 
position  of  vice  principal. 

In  Bnrkard  v.  JtOQe  Oo.,  30.7  Mo.  loa  ctt 
482,  117  S.  W.  86,  41.  the  rule  laid  down  in 
Moore  v.  BaUroad,  86  Mo,  B8S,  Is  reafllrmed, 
citing  tile  cases  in  which  it  has  been  follow- 
ed: the  court  saying:  **It  la  ruled  tibat  they 
are  fellow  servants  who,  under  the  direction 
and  managemoit  ot  the  master  hlmseU;  or 
by  some  sorvant  placed  by  the  latter  over 
them,  are  engaged  in  die  proeecntlfm  of  the 
same  common  work,  and  without  any  dqiend- 
ence  upon  or  relatloh  to  eacb  other  enept  as 
cola  borers  without  rank,  and  that  he  la  a 
vice  principal  who  la  Intrusted  by  the  mastor 
with  power  to  superintend,  direct,  or  control 
the  workman  in  his  work,  and  that  for  negli- 
gence In  snch  superintendoice.  direction,  or 
control  the  master  Is  liable.  That  case  has 
been  many  times  dted  with  approval  by  tills 
court  Hoke  v.  Ballroad,  68  (Ma  800;  Steph- 
ens V.  KallToad,  86  Ho.  221 ;  Smith  v.  Ball- 
road,  92  Mo.  80e  [4  S.  W.  129, 1  Am.  St  Rep. 
729];  TaUer  v.  BaUroad,  98  Mo.  79  [5  S. 
W.  810];  Buss  V.  Ballroad,  112  Mo.  45  [20 
a.  W.  472,  18  U  R.  A  828]."  In  tiie  same 
case  (Burteird  v.  Bope  Co.,  supra)  the  court 
quotes  ax^trorlngly  tram  La  Salle  v.  Kostka, 
190  IlL  180^  00  N.  B.  72,  where  the  fi»Uoiv(ng 
rule  was  oianriated:  "Where  a  master  con- 
fers authority  npcm  one  of  his  onployte  to 
take  dbarge  and  omtiol  ot  a  certain  dass  of 
workmen  In  carrying  on  some  particular 
brandi  of  his  bnslness.  sadi  enqiloy^  In 
governing  and  directing  tile  movements  of 
tlie  men  under  his  charge  with  respect  to 
that  brandi  of  the  bnsinesi^  Is  the  direct  rqi- 
resentative  of  the  mastor,  and  not  a  mere 
fellow  servant;  and  all  commands  givon  by 
him  within  tbe  scope  of  his  authority  are  in 
law  the  commands  of  the  master."  Numer- 
ous other  cases  might  be  dted  to  tbaw  that 
the  question  as  to  wIki  are  and  who  are  not 
fellow  servants  is  to  be  detwmlned  by  the 
principles  asserted  In  the  cases  from  which 
wo  have  Just  quoted ;  but  we  deem  reference 
to  further  authorltieB  onneceesary. 

The  "dual  eapadty**  doctrine  is  firmly  es- 
tablished In  our  law.  See  Badtke  v.  Badcet 
&  Box  Co..  228  Mo.  loa  dt  28,  120  &  W. 
COS;  Fogarty  v.  Tranafttr  Oow,  180  Ma  400^ 
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79  S.  W.  664,  1  Ann.  Cas.  136 ;  Bane  v.  Ir- 
win, X72  Mo.  307,  72  S.  W.  522;  Blen  .T. 
Transit  Co.,  108  Mo.  App.  399,  S3  S.  W.  986 ; 
Mclntyre  v.  Tebbetts,  140  Mo.  App.  116,  120 
S.  W.  621 ;  English  T.  Rand  Shoe  Co.,  145 
Mo.  App.  439, 122  S.  W.  747.  When  the  three 
machines  were  running  separately,  plaintiff 
and  Varwig  were  fellow  servants.  But  there 
can  be  no  doubt  that  upon  occasions  when 
large  cables  were  being  mannfactnied  by  run- 
ning the  thre^  machines  together,  Varwig 
had  the  superintendence  and  control  over 
the  other  two  workmen  who  were  then  en- 
gaged In  this  particular  branch  of  the  mas- 
ter's business.  His  testimony,  as  well  as  that 
of  plaintiff,  shows  that  he  then  had  author- 
ity, as  the  repr^entatlTe  of  the  master,  to 
give  orders  and  commands  to  the  other  two 
men  and  to  direct  and  control  their  move- 
ments and  operations;  and  it  was  his  duty 
to  instruct  them.  Olearly  then,  upon  such 
occasions,  and  while  In  the  performance  -  of 
such  duties,  he  was  not  a  fellow  eervant 
with  the  other  two  men,  but  a  Tlce  principal : 
over  them. 

[3]  III.  The  crucial  question  in  this  case, 
however,  pertains  to  the  relation  existing  be- 
tween Yarwlg  and  the  plaintiff,  at  the  time 
of  the  latter's  injnry,  considering  the  nature 
of  Varwlg's  acts  at  that  particular  time  and 
the  attending  drcumatances.  The  argument 
advanced  by  learned  and  astute  counsel  for 
appellant  is  that  Varwlg's  act  at  the  partic- 
ular time  In  question,  in  undertaking  to  put 
this  wire  on  the  bobbin,  was  one  ralating 
purely  to  his  duties  as  a  colaborer  with 
plaintiff,  and  that  his  negligence,  If  any.  In 
the  premises,  was  that  of  a  fellow  servant; 
In  other  words,  granting  that  Varwig  was 
oi'dinarily  a  vice  principal  as  to  plaintiff 
when  the  three  machines  were  being  operated 
together,  nevertheless,  for  the  performance  of 
the  particular  act  In  question,  Varwig  had 
tor  the  time  being  stepped  aside,  as  it  were, 
from  the  capacity  of  vice  principal,  and  be- 
came a  fellow  servant  with  plaintiff. 

In  Fogarty  v.  Tranrfer  Co.,  supra,  a  lead- 
ing case  on  the  subject  In  this  state^  the 
court  quoted  approvingly  from  Railroad  v. 
May,  108  HI.  loc.  dt  298,  as  follows:  "The 
mere  fact  that  one  of  a  number  of  servants 
who  are  in  the  habit  of  working  together 
In  the  same  -line  of  employment,  for  a  com- 
mon master,  has  power  to  control  and  direct 
the  actions  of  the  others  with  respect  to 
sncb  employment,  will  not  of  itself  render 
the  master  liable  for  the  negligence  of  the 
governing  servant,  resulting  in  an  injury  to 
one  of  the  othe^  without  regard  to  other 
drcumatances.  On  the  other  hand,  the  mere 
fact  that  the  servant  exercising  such  au- 
thority, sometimes,  or  generally,  labors  with 
the  ottiers  as  a  comUMm  hand,  will  not  of  It- 
self exonerate  the  master  from  liability  for 
the  former's  uegligmoe  In  the  exerdae  of  his 
authority  over  the  others.  Elvery  case,  In 
this  respect,  must  depend  upon  Its  own  di> 
ctunstances.  If  the  n^Ug»ice  complained  of 


insists  of  some  act  done  or  omitted  hy  ime 
having  sneh  anthority,  wUCh  r^tes  to  lits 
duties  as  a  colaborer  with  those  onder  his 
control,  and  which  udgtA  Just  as  readily 
have  happoied  with  one  of  them  baTing  no 
such  autliority,  the  common  master  will  not 
be  liable.  For  Instance,  if  the  section  boss 
of  a  railway  company,  wbUe  working  irith 
bis  sqoad  of  men  on  the  company^  road, 
should  negligently  strike  or  otherwise  injure 
one  of  them,  catiring  his  death,  the  cmnpany 
would  not  be  liable;  but,  whm  the 
geut  act  complained  of  arises  out  ot  and  la 
the  direct  result  of  the  exercise  of  the  au- 
thority conferred  upon  him  the  ouster 
over  Ua  colaborers,  the  master  wiU  be  lia- 
ble." 

Although  that  ease  involved  the  law  of 
IlUnols  on  the  subject  the  court  dedares  the 
rule  to  be  the  same  In  Missouri,  citing  the 
prior  decisions  of  our  Supreme  Court  upon 
this  question.  See,  also,  Hollweg  v.  Bell  TeL 
Co.,  185  Mo.  loc.  cit  157,  93  S.  W.  262; 
Hawk  v.  Lumber  Co.,  166  Mo.  loc.  dt  129. 
05  S.  W.  1022;  Bane  v.  Irwin,  supra;  Mc- 
lntyre V.  Tebbelts,  supra;  Blen  v.  Transit 
Co.,  supra;  Rigsby  v.  OU  Well  Supply  Co.. 
116  Mo.  App.  loc.  cit  314,  91  8.  W,  400; 
English  V.  Rand  Shoe  Co.,  145  Ha  Apm  loc 
dt  450,  122  S.  W.  747. 

In  Hlgsby  v.  Oil  Well  Supply  Co.,  supra, 
this  court,  speaking  through  Nortonl,  J., 
said:  "It  of  course  necessarily  follows  that 
although  the  servant  is  a  vice  prlndpal  as  to 
certain  of  his  duties  and  while  engaged  in 
such  duties  which  are  personal  to  and  abso- 
lute upon  the  master,  he  is  also,  while  en- 
gaged in  the  ordinary  duties  of  the  servant 
in  so  far  as  he  thus  disrobes  himself  of  thp 
master's  duties,  and  participates  in  those  of 
a  colaborer,  a  fellow  servant  to  that  extent, 
and  his  negligence,  while  thus  acting  as  a 
fellow  servant  will  not  charge  the  master 
with  liability  to  a  fellow  servant  therefor. 
*  •  •  And  hence  the  law  is  well  estab- 
lished that  it  Is  the  act  from  which  the  In- 
Jury  results,  performed  by  the  person  occu- 
pying this  dual  capadty,  and  not  the  rank, 
which  Is  the  true  teat  of  the  master's  llaUIl- 
ty  thereunder." 

And  in  English  v.  Rand  Shoe  Co..  rapra, 
this  court,  speaking  through  the  same  learn- 
ed Judge,  said:  "The  doctrine  is  firmly  es- 
tablished in  this  stat^  with  respect  to  the 
master's  liability  asserted  on  the  gtomOB  at 
negligence  in  a  servant  occupying  a  dual  ca- 
pacity, to  the  effect  that  It  Is  the  character 
of  the  act  and  not  the  rank  of  the  servant 
which  deterndnes  the  liability  or  nonliabili- 
ty in  a  given  instance"— citing  the  Fosarty, 
Blen,  Rigsby,  and  Mclntyre  Cases,  mpra. 

In  the  case  btfore  us  however,  the  liability 
of  the  master  does  not  torn  upon  whetlia' 
the  manual  act  of  Varwig  In  attemptliig  to 
pot  tbe  wire  throutfi  the  Journal  of  the  flier, 
and  his  negligence,  if  any,  in  so  tUOng,  is  to 
be  conddered  as  .the  act  anid  Uw  aei^lgeaet 
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of  a  fellow  servaiit  on  tbe  one  hand  or  that 
of  a  Tlce  principal  on  the  other;  although 
It  la  said  that  this  question  Is  one  to  be  de- 
termined by  the  court  and  not  to  be  subuilt- 
ted  to  the  jury.  Badtke  t.  Basket  &  Box  Co., 
ftnpra,  229  Mo.  lo&  dt  23-26,  129  S.  W.  508. 
Thia  la  for  the  reason  that  platntlfTs  In- 
Jnry  came  about,  not  because  of  the  Isolated 
act  of  Varaig  In  permitting  tbe  wire  to  slip 
from  his  fingers,  but  in  consequoice  of  the 
lattor  combined  with  the  order  or  direction 
given  by  Varwig  to  plaintiff  to  watch  how 
Vanrig  pat  tbe  wire  throogh  tbe  Jonmal, 
causti^  plaintiff  to  place  hla  face  In  close 
pradmtty  to  the  end  of  the  wire  In  order 
to  recdve  Instructions  In  this  retard. 

At  the  time  In  question  Varwig  was  cloth- 
ed by  tbe  master  with  power  and  authority 
to  give  orders  and  directions  to  the  plaintiff, 
and  it  was  his  duty  to  instruct  the  latter. 
Tbe  order  was  given  without  any  warning 
to  plaintiff  of  the  danger  of  placing  his  eyes 
In  anch  close  proximity  to  the  end  of  the 
wire,  although  Tarwlg  knew  that  plaintiff 
was  nearsigbted.  The  duty  to  warn  is  of 
course  a  nondelegable  duty.  In  the  giving  of 
such  an  order,  witiiont  warning  of  tbe  dan- 
ger which  might  attend  Its  obedience,  the 
Jury  might  well  find  that  Varwig  was  n^l- 
geot,  and  hla  negl^ence  In  the  premises  Is 
tbe  negUgence  of  the  master. 

In  Radtke  v.  Basket  ft  Box  Co.,  supra,  the 
opinion  quotes  approvingly  from  earlier  de- 
cisions of  that  court  as  follows:  "In  Brown- 
lug  V.  Railway  Ca,  124  Mo.  loc.  dt  70  [27  S. 
W.  647],  It  is  said:  'It  must  be  considered 
as  settled  In  Missouri  (in  accord  with  the 
generally  accepted  law  elsewhere)  that, 
where  an  employe  sustains  Injury  in  conse- 
quence of  tbe  combined  negligence  of  tbe 
master  and  of  some  fellow  workman,  he  will 
not,  for  that  reason  alone,  be  denied  a  re- 
covery. Young  V.  Iron  Co.,  103  Mo.  324  [15 
8.  W.  771].'  To  like  effect  is  Bluedom  v. 
Hallway  Co.,  108  Mo.  loc.  cit.  448  [18  S.  W. 
1106,  32  Am.  St  Bep.  615],  wherein  Black.  J., 
said:  'Nor  is  tbe  plaintiff's  action  defeated 
because  he  and  the  persons  In  charge  of  the 
train  were  fellow  servants;  for  tbe  train 
was  run  at  a  rate  of  speed  prohibited  by  tbe 
ordinance,  pursuant  to  a  time  card  pre- 
pared and  promulgated  by  the  defendant. 
The  unlawful  and  negligent  act  was  the 
joint  act  of  tbe  defendant,  and  of  the  serv- 
ants In  charge  of  the  train.  Tbe  law  is  well 
settled  tliat  one  servant  may  recover  for  an 
Injury  caused  by  the  combined  negligence  of 
the  master  and  a  fellow  servant." 
,  In  Rlg.sl)y  V.  Oil  Well  Supply  Co.,  supra, 
this  court  said:  "There  Is  an  additional 
reason,  however,  why  we  tbluk  liability 
might  attach  to  the  master  in  this  case  even 
though  the  act  of  Austin  as  fellow  servant 
contributed  to  cause  the  lumber  to  t&H ;  and 
that  Is,  it  Is  well-settled  law  that  when  tbe 
negligence  of  tbe  master  Is  combined  with 


that  of  the  fellow  servant  In  producing  the 
Injury,  and  the  negligence  of  neither  alone 
is  the  efficient  cause,  both  the  master  and 
fellow  servant  are  liable,  and  the  injured 
servant  may  maintain  bis  action  against 
either  or  both,  on  account  of  such  Injury. 
Browning  v.  Railway  Ca,  124  Jfo-  55.  27  S. 
W.  &U ;  Young  v.  Shickle,  H.  «  H.  Co.,  103 
Mo.  324.  15  S.  W.  771;  Inner  r.  Brewing 
Co.,  69  Mo.  App.  17;  12  Am.  ft  Eng.  £ncy. 
Law  (2d  Ed.)  905." 

The  case  before  us  falls  clearly  within 
the  doctrine  of  the  cases  to  which  we  have 
just  referred.  That  is  to  say,  if  we  concede 
that  Varwig  was  a  fellow  servant  in  so  far 
as  concerns  his  act  of  putting -the  wire  on 
the  bobbin,  he  nevertheless  was  acting  as 
a  vice  principal  In  instructing  plaintiff  and 
in  giving  tbe  order  in  question,  nalntlff's 
Injury  was  not  caused  by  the  negligence  of 
Varwig  alone  in  permitting  tbe  wire  to  slip 
from  .hla  hand,  nor  was  it  caused  alone  by 
his  negUgenoe  in  giving  the  order  without  a 
warning  of  danger.  Both  of  bis  acts  combto- 
ed  to  produce  plaintiff's  injury;  neither 
alone  would  have  caused  it.  If  therefore 
the  Jury  find  Varwig  to  have  been  negli- 
gent in  tbe  performance  of  these  acts,  tlien, 
conceding  one  to  be  tbe  act  of  a  fellow  serv- 
ant, tbe  Injury  is  due  to  the  combined  n^li- 
gence  of  the  master  and  that  of  a  fellow 
servant,  for  which  the  master  la  liable.  We 
think  that  tbe  court  did  not  err  in  overruling 
defendant's  demurrer  to  tbe  evidence.  Tbe 
instructions  are  not  challenged  and  no  point 
is  made  as  to  tbe  amount  of  the  verdict 

Tbe  judgment  abould  be  affirmed.  It  la  so 
ordered. 


REYNOLDS,  P.  J, 
concur. 


and  NORTONI,  J., 


GILL  V.  ELY-NORRIS  SAFE  CO. 

(Canaas  City  Court  of  Appeals.  Misaooii 
April  7,  1913.    Rehearing  Denied 
May  19,  1913.) 

1.  Appeal  and  Ebbob  Q  1039*)— Habulbsb 
E)beob— Pleadino — Law  Aifo  Equm— Dis- 

TINCTIOK. 

The  only  reason  for  preserving  the  diatiDC- 
tioQ  between  an  action  at  law  and  a  suit  In 
equity  under  tbe  Code  i^  that  either  party  may 
have  a  jury  trial  in  an  action  at  law;  and 
hence,  where  a  jury  trial  was  waived,  an  ob- 
jection that  the  petition  and  evidence  did  not 
entitle  complainant  to  equitable  relief  was  not 
material,  if  the  petition  stated  a  cause  of  action, 
and  the  evidence  wan  ftuffioient  to  sustain  a 
judtrroent  within  the  pleadings. 

[Ed.  Note.~For  other  caaeR,  see  Appeal  and 
Error,  Cent  Dig.  If  4075-10i<8;  Dec.  Dig.  f 
1039.*1 

2.  Equity  (i  39*)— Naiubb  of  Rbmedt— Law 

OB  EquiTv. 

Where  complainant's  primary  right  to  be 
protected  was  in  equity  to  have  an  absolute 
hill  of  sale  declared  a  mortgage  and  then  can- 
cpied  as  fraudulent,  and  complainant  prayed  for 
varions  kinds  of  relief,  equity  had  at  least  con- 


*For  otbar  easas  aaa  sama  bqdc  and  Mctloa  NUMBER  la  Dec.  Dig.  <t  Am.  Die.  Key-No.  BeriM  *  R«p*r  Inflttap 
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cnrreot  Jurisdiction,  and,  bavinf  assumed  it, 
waa  entitled  to  determine  the  whole  case,  even 
though  complainant  had  a  legal  remedy. 

[Ed.  Note.— SV)r  other  eaaes,  aee  Eaiilt7»  Cent 
Die.  H  104-114 ;  Dee.  Die.  i  39.*] 
3.  Banebuftot  (S  181*)  —  Tbahbtub  bt 

Bankkcft—Bhx  of  Saxa— Mortoaoi— Oor- 

cealubnt.^ 

Where  a  bill  of  sale  of  a  bankrupt's  stock 
in  trade  was  absolute  on  its  face,  but  was  in 
fact  a  mortgage,  and  was  kept  secret  by  tbe 
mortgagee  (or  nearly  five  months  after  it  was 

S'ren,  daring  which  time  the  mortgagor  was  al- 
wed  to  continue  business  in  Its  own  name  as 
apparent  owner,  when  the  mortgagee  took  pos- 
session as  absolute  owner,  and  after  the  inter- 
vention of  bankruptcy  proceedings  the  mortgagee 
claimed  that  there  was  much  less  propertr  than 
actually  existed,  the  bill  of  sale  waa  nrnndnlent, 
both  In  ftict  and  under  tbe  state  law,  and  was 
therefore  fraudulent  under  Bankr.  Act  July  1, 
1898.  c.  641,  §  67,  par.  "a."  30  Stat  664  (U.  S. 
Comp.  St  1901,  p.  3449),  avoiding  fraudulent 
conveyances  by  the  bankrupt,  eta 

[Ed.  Note.— For  other  cases,  se«  Bankruptcy, 
Gent  Dig.  H^T&'STT;  DecTDig.  1 184.*] 

4  BaNKBUPTOT  (I  17a*V- "INSOLVENCT.** 

Where  a  bankrupra  property  at  a  fair 
valuation  at  the  time  it  executed  a  bill  of  sale 
to  a  creditor  was  {nsnfflcient  to  pay  its  debts, 
It  was  insolvent  within  Bankr.  Act  July  1, 1^ 
a  641,  i  1.  par.  16,  SO  Stat  544  (U.  S.  Comp. 
St.  1901,  p.  $419). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §|  249,  254;  DecHlMg.  {  176.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3647-3655 ;  voL  8,  p.  7689.] 

6.  BaNKBUPTOT  (I  161*)  — •  FBEnaBKCBB  — 

TKANsraB— TlHE. 

Where  a  bill  of  sale  executed  by  a  bank- 
rupt to  a  creditor  more  than  four  months  before 
bankruptcy  waa  kept  secret  by  the  creditor  until 
within  four  monttis,  it  was  subject  to  be  avoided 
as  a  preference,  since  the  four-month  period 
prescribed  by  Bankr.  Act  July  1,  18^  c.  541, 
I  S,  pars,  "a,"  "b,"  and  section  60,  par.  "b,"  30 
Stat  546,  662  (U.  S.  Comp.  St  1901,  pp^  3422, 
8445),  agaiiiBt  a  transfer  Intended  to  b«  a  pref- 
erence, does  not  l>egin  to  run  until  the  creditors 
have  In  some  form  received  actual  or  constmc- 
tive  notice  thereof. 

[Ed.  Note.~For  other  eases,  aee  Bankruptcy, 
Cent  Dig.  SI  261-263 ;  DecTDig.  {  161.*] 

6.  Ban KBUFTOT  d  166*)  —  FBKFBBKnOSS  —  IN- 

nira. 

Where  the  Inevitable  consequence  of  a  bank- 
rupt's act  In  executing  a  bill  of  sale  of  all  its 
stock  in  trade  to  a  creditor  when  insolvent  was 
to  prefer  such  creditor,  it  would  be  held  that 
men  was  the  bankrupn  Intent  and  that  the 
creditor  had  reasonable  cause  to  believe  tiiat  the 
bankrupt  so  intended. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  3S  250-263,  266-258;  Dec  IHg.  i 
166.*] 

7.  Apfbai.  ahd  Ebbob  (1 1064*)— BuLnTQB  on 

EVIDBITOB— PaimDXOB. 

Defendant  was  not  i^udiced  by  the  ad- 
misaloD  of  certain  evidence  on  an  issue  which 
the  court  found  in  defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r^^Cent  Dig.  H  4185,  4186;  Dec  Dig.  | 

8.  Baitkbuptot  a  306*)— Aonoir  bt  TsirsnB 

— JUDOUKNT— ALTEBNATIVB  RBLIKF. 

Where,  In  an  action  by  a  bankrupt's  trus- 
tee against  a  mortgagee  creditor,  the  petition 
stated  facts  which,  if  established,  would  entitle 
complainant  to  an  accounting  and  to  payment 
of  the  proceeds  of  property  sold  by  such  creditor 
and  a  delivery  to  complainant  of  the  remainder 


of  the  property,  or  at  hts  election  to  Uie 
able  value  thereof,  it  was  proper  that  the  prayer 
shonld  be  In  the  alternative;  and  hmce  tbs 
court  was  Justified  In  rendering  Judgment  agsinst 
defendant  for  the  value  of  the  property,  instead 
of  requiring  Its  return  to  complainant 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  466-468;  Dec  Dig.  i  S0&*] 

Appeal  from  Circuit  Court,  JackKm  Ooob- 
ty;  Jaa.  H.  Slover,  Judge. 

Action  by  Ctiarles  S.  Gill,  tmstee  In  bant 
ruptcy  of  the  Cranio  Safe  Company,  agaimt 
the  Ely-Norrla  Safe  Company.  Jndgmat  fbr 
plaintiff,  and  defendant  appeals.  Affirmed. 

House  A  Manard  and  W.  J.  Allen,  all  of 
Kansas  City,  for  appellant  A.  N.  Goiaett,  of 
Kansas  City,  for  respondent 

TRISfBLE,  J.  This  Is  a  suit  by  the  trus- 
tee In  bankruptcy  of  the  Cramer  Safe  Com- 
pany to  set  aside  an  alleged  bill  of  sale  made 
by  the  Cramer  Oompany  to  defendant  to  re- 
cover funds  of  said  company  appropriated  by 
defendant  after  the  execution  of  said  bUl  of 
sale  and  to  obtain  the  remainder  of  the  Cra- 
mer Company's  property  held  by  def^dant, 
or  Its  reasonable  value,  at  the  trustee's  elec- 
tion. 

The  first  answer  was  a  general  denial,  but 
later  an  amended  answer  was  fll^  admitting 
the  execution  of  the  bill  of  sale  and  stating 
tbe  reasonable  value  of  the  property  describ- 
ed tbereia  to  be  not  more  tban  $1,200.  The 
answer  furtb^  alleged  that  defendant  had 
paid  $236.75  to  plaintiff  by  mistake,  and  that 
plalntUf  had  collected  $50  belonging  to  de- 
fendant, and  then  asked  a  Judgment  for 
$286.76.  For  a  furtber  defense  tbe  answer 
set  up  that  at  the  date  of  the  bill  of  sale  the 
Cramer  Company  was  indebted  to  def^dant 
in  the  sum  of  $3,704.52;  that  betwera  said 
date  and  June  24,  1909,  said  Cramer  Compa- 
ny became  further  Indebted  to  defendant  In 
the  snm  of  $1,226.48,  but  that  said  Cramer 
Company  had  paid  on  the  indebtedness  ac- 
cruing prior  to  January  27,  1909,  $1,01&94. 
leaving  due  defendant  the  sum  of  $3,183.41, 
which  the  court  was  asked  to  decree  as  a 
claim  against  the  estate  of  the  bankrupt,  and 
to  declare  It  a  set-off  against  any  amount 
found  due  from  defendant  on  account  of  any 
property  of  the  bankrupt  received  Into  de- 
fendant's possession.  The  case  was  tried 
and  submitted  by  both  sides  as  one  In  equity. 
The  chancellor  found  the  bill  of  sale  was 
fraudnlent  and  void  as  to  creditors  of  the 
Cramer  Safe  Company,  that  defendant  prior 
to  the  Institution  of  the  suit  had  recdved 
$334.95  as  proceeds  of  property  belonging  to 
said  bankrupt,  and  bad  converted  to  Its  own 
use  $500  In  tools  and  machinery,  $50  In  office 
furniture,  and  $1,539  in  safes  which  plalntlfl 
should  recover  of  defendant  The  decree 
therefore  adjudged  tne  bill  of  sale  fntudn- 
lent  and  void,  and  rendered  a  Judgmoit  In 
faror  of  the  trustee  for  $2,423.95,  and  denied 
the  relief  prayed  for  by  defendant  Defend 
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ant  appeals,  an^  one  of  its  gronnds  1b  that 
the  petition  and  evidence  does  not  entitle 
plaintiff  to  equitable  rellet 

[1]  We  take  ttOa  to  mean,  either  tliat  the 
eult  cannot  be  maintained  in  equity  because 
plaintiff  has  an  adequate  remedy  at  law,  or 
that  the  eTldencft  is  not  snffident  to  entitle 
plalntUf  to  recorear,  and  not  that  for  any  oth- 
er  reason  plaintiff  should  have  sned  at  law. 
Instead  of  in  equity.  The  only  reason  for 
preserving  the  dtstlnctton  between  an  action 
at  law  and  one  In  equity  under  our  Code  Is 
in  order  that  dther  party  may  demand  and 
bare  a  Jury  if  the  case  be  one  at  law.  Mc- 
Kee  T.  AUen,  204  Mo.  loc  cit  601, 103  S.  W. 
76.  In  the  case  before  as  the  cause  was  sub- 
mitted to  the  court  with  no  demand  for  a  ju- 
ry, no  point  was  made  as  to  the  method  of 
trial,  no  demurrer  to  the  evidence  submitted, 
no  request  made  for  declarations  of  law,  and 
no  point  raised  in  the  motions  for  new  trial 
or  in  arrest  that  there  was  no  Jury  triaL 
Hrace,  even  if  It  were  purely  a  law  case,  a 
Jury  was  waived  (Barber  Paving  Company  v. 
O'Brien,  128  Mo.  App.  loc.  dt  2T8, 107  8.  W. 
26) ;  and  If  the  petition  states  a  cause  of  ae- 
tlm,  and  the  evidence  is  snffldent  to  rnutain 
a  Judgment  and  the  latter  Is  witbln  tlie 
pleadings,  idalntUf  must,  prevail  (Ba^ey  t. 
Oyier,  43  Uo.  App.  loc  dt  201). 

[X]  But,  as  to  the  point  that  tiiere  la  an 
adequate  remedy  at  law,  we  are  of  the  opin- 
ion that,  even  if  plaintiff  has  a  legal  remedy, 
atill  this  case  falls  wlttato  the  concurrent  Ju- 
risdlctlott  of  equity.  Fomeroy  on  Equity,  | 
139.  The  casea  dted  by  deCendant  on  Uila 
ptdnt  are  where  ttie  primary  rl^t  to  be  pro- 
tected is  strictly  a  iegal  one  and  a  court  of 
law  can  do  complete  JnsticeL  In  sndi  cases 
equity  has  no  omcnrrent  Jorladlction.  Pom- 
eroy  on  Squi^  (S&  Ud.)  1 176.  The  case  we 
are  considering,  however,  has  as  tlie  primary 
right  to  be  i»oteded  a  right  In  equity;  L 
to  have  an  ontrl^t  UU  <^  sale  dedared  a 
morlxage  and  tbaa  canceled  as  inadnlait 
In  addltitm  to  thls^  the  various  Undi  of  re- 
lief astod  both  in  the  petition  and  in  the  an- 
swer make  It  jffoperly  a  suit  In  equity.  More- 
over, both  parties  treated  the  case  In  the  dr- 
Guit  oourt  as  one  in  equity,  and  ndther 
should  be  permitted  to  afterwante  shift  in 
theory  or  posiuon  on  this  point  Boselle  v. 
Beckemelr,  134  Mo.  loc.  dt  802,  S5  S.  W. 
1132.  To  properly  understand  the  points 
lierdnafter  considered,  ft  is  necessary  that 
tbe  facts  be  first  briefly  stated. 

Defendant,  a  New  Jersey  corporation  with 
ofilces  In  that  state.  Is  a  manufacturer  of 
safes.  The  Cramer  Safe  Company,  located 
in  Kansas  Clt7,  was  engaged  in  selling  new 
and  secondhand  bank  and  other  safes,  and 
d<^ng  repair  work  on  others.  Safes  sent  by 
defendant  to  It  on  consignment  remained  the 
property  of  defendant  until  sold,  though 
sometimes  the  Cramer  Company  would  re- 
ceive the  iwoceeds  of  a  sale,  and  keep  the 
■mine  giving  defendant  a  note  tlier^or.  All 


new  safes  of  other  makes  and  secondhand 
safes  received  by  the  Cramer  Cbmpany  in  ex- 
change for  safes  sold  by  them  were  the  prop- 
erty ,of  the  Cramer  Safe  Company.  On  Jan- 
uary 27,  1009,  the  Cramer  Safe  Company 
owed  defendant  a  large  sum  for  which  notes 
had  been  given.  It  also  owed  other  creditors 
and  was  In  financial  straits.  On  the  date 
mentioned,  it  executed  to  defendant  a  bill  of 
sale  of  aU  its  property  that  It  then  had,  and 
which  it  misJit  acquire  within  one  year  frofn 
that  date,  indnding  the  stock  of  safes  held 
by  It  on  consignment  from  tbe  defendant 
After  tbe  bill  of  sale  was  made,  Uie  Crametf 
Safe  Company  k^t  its  store  open  as  usual, 
and  continued  to  do  business  under  Its  name 
as  before,  and  no  possession  of  said  store  was 
taken  by  defendant  under  said  bill  of  sale 
until  June  24.  1909,  nearly  five  mcatOis  after 
It  was  executed.  Hie  Instnunoit  altbougb 
in  form  an  out-and-out  Mil  of  sale^  was  In 
reality  a  mortgage^  as  shown  by  the  evidence 
and  the  drcnmstances  under  irtildi  defttnff- 
ant  took  possessloD.  On  Jnly  9,  1900,  the 
other  creditors  at  the  Granm  Safe  Oonvsny 
filed  a  petition  against  It  In  bankruptcy,  and 
on  October  21, 1909,  It  was  adjud^ied  a  bank- 
rupt^ and  plaintUf  herein  was  appointed  trus- 
tee^ all  wiUiln  four  montbs  after  defendant 
had  taken  possession  of  tibe  stock  nnder  its 
alleged  UU  of  salb  Whoi  deCandant  to€lk 
possession.  It  did  not  deliver  up  the  notes  it 
held  against  Qie  Cramer  Safe  Otnnpany,  but 
as  stated  before^  took  possesdon  as  if  the 
bill  of  sale  were  a  mortgage^  whldi  it  was  as 
the  evidence  clearly  showed. 

[S]  A  preliminary  proposition  snbmlttBd 
inferaitlally  by  defendant  Is  tliat  under  no 
view  of  the  evidence  could  the  trial  court 
find  that  tbe  bill  of  sale  was  fraudulent  In 
law  or  in  fact  The  bill  of  sale  was  absolute 
on  its  face,  but  was  in  fact  a  nuvtgage.  It 
was  given  on  a  stock  of  goods  In  trade.  It 
remained  a  secret  matter  between  def  mdant 
and  tbe  Cramer  Sate  Company  for  nearly 
five  months  tfaoreafter.  Mo  possession  was 
taken  of  the  stock  under  tbe  biU  of  sale  un- 
til after  the  expiration  of  that  time.  I>nrlng 
that  time  the  Cramer  Company  was  allowed 
to  continue  doing  business  In  Its  own  name 
and  as  apparent  owner.  When  possession 
was  taken  by  defendant,  it  did  so  claiming 
to  be  atffiolute  owner.  Defendant  also,  not- 
withstanding Its  possession  of  said  property 
and  its  ability  to  show  exactly  what  was 
taken  possession  of  and  its  value,  claimed 
that  there  was  much  less  property  than  the 
other  evidence  showed  there  was.  The  effect 
of  these  acts  was  to  perpetrate  a  fraud  in 
law  on  the  Cramer  Company's  other  cred- 
itors without  regard  to  whether  the  defend- 
ant was  intentionally  assisting  in  the  fraud 
or  not  Under  a  showing  of  these  facts  and 
other  matters  contained  In  tbe  evidence,  not 
necessary  to  further  elucidate  here,  we 
would  not  be  disposed  to  disagree  with  the 
trial  court,  even  if  the  decree  diowed  that 
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the  bill  of  sale  was  coDEidered  by  blm  fraud- 
ulent on  this  gronud  only.  Pattison  t.  Let- 
ton,  56  Mo.  App.  325;  Stadebaker  Mfg.  Co. 
V.  Elsey-Hemphlll  fco.,  152  Mo.  App.  401,  133 
S.  W.  412;  Balke  v.  Swift,  53  Mo.  87;  Rock 
Island  National  Bank  v.  Powers,  134  Mo.  432, 
34  S.  W.  869,  35  S.  W.  1132.  If  It  Is  fraud- 
ulent in  fact  or  under  state  law,  it  comes 
within  the  terms  of  paragraph  "a,"  S  67, 
Bankr.  Act  (Act  July  l,  1898,  e.  541,  30  Stat 
584,  U.  S.  Comp.  SL  1901,  p.  3449),  since  the 
debt  It  secures  would  not  be  a  valid  lien  as 
against  the  claims  of  the  creditors  of  the 
bankrupt  But  it  la  necessary  to  consider 
the  question  whether  the  Mil  of  sale  is  void 
under  the  Bankraptcy  Act  as  helng  a  pref- 
erence by  Insolreut  debtor  made  within  four 
months  of  the  filing  ot  the  petition  In  bank- 
ruptcy, since  it  is  very  likely  that  this  Is 
the  ground  oa  whidi  the  chancellor  held  It 
void. 

Defmdant  claims  that  ttie  bill  of  sale  is 
Aot  a  voidable  preference,  because  CL)  the 
Cramer  Safe  Company  was  not  s^own  to  be 
insolvent  at  the  time  the  bill  Of  sale  was 
given;  (2)  because  ilie  bill  of  sale  was  not 
^ven  within  four  months  <^  tbe  petition  in 
bankruptcy;  (3)  because  Its  dtiect  was  not 
m€ib  as  -to  enable  the  defiendant  to,  obtain  a 
greater  percentage  of  its  debt  than  other 
creditors  of  tbe  same  class ;  {i)  that  defend- 
ant had  no  reasonable  cause  to  believe  that 
It  was  Intended  thereby  to  give  a  prefer^ 
enee.  The  Bankruptcy  Act  as  it  existed  in 
1909,  the  date  of  the  Ull  of  sale,  required 
all  four  of  these  elements  or  conditions  in 
order  to  consUtnte  a  voidable  prefteence. 

[4]  Ad  unbiased  analyds  of  the  evidence 
convinces  us  that  it  clearly  shorn  the  Cra- 
mer Safe  Company  was  insolvent  at  the  time 
the  bill  of  sale  was  given.  In  addition  to 
testimony  showing  that  It  was  In  a  very  bad 
way  financially  and  likely  to  close  Its  doors 
at  any  moment,  which  tended  to  show  Insol- 
vency in  the  ordinary  meaning  of  that  word, 
there  was  evidence  showing  that  in  addi- 
tion to  what  it  owed  other  creditors.  It  owed 
defendant  on  January  27,  1909,  ¥3,704.52, 
and  on  June  24,  1909,  $3,183.44  not  counting 
Interest,  and  this,  with  its  other  debts,  was 
more  than  all  of  Its  assets  of  every  kind. 
The  aggregate  of  its  property  at  a  fair  val- 
uation, therefore,  was  insufficient  to  pay  its 
debts.  This  rendered  it  insolvent  within  the 
meaning  of  that  term  as  used  in  the  Bank- 
ruptcy Act  Paragraph  15,  |  1;  Remington 
on  Bankruptcy,  f  1343. 

[E]  The  contention  that  although  posses- 
siou  under  the  bill  of  sale  was  taken  within 
four  months  before  the  filing  of  the  petition 
in  bankruptcy,  yet  8b  it  was  executed  more 
than  four  months  prior  thereto,  this  did  not 
make  the  bill  of  sale  void  as  a  preference,  is 
untenable.  A  correct  Interpretation  of  para- 
graphs "a"  and  "b"  of  seetlon  3  and  of  para- 
graph "b"  of  section  60  of  the  Bankruptcy 
Act  (which  renders  void  any  transfer  whldi 


the  transferee  may  have  had  reasonabte 
cause  to  believe  was  Intended  to  be  a  pref- 
erence If  given  within  four  months  of  tbe 
filing  of  the  petition)  discloses  that  the  tour 
months  does  not  begin  to  ran  until  the  cred- 
itors have  in  some  form  received  actual  at 
constructive  notice  of  the  transfer.  I^mdis 
V.  McDonald,  88  Mo.  App.  348;  In  re  iQtaiga- 
man  (D.  a)  101  Fed.  601;  Babtdtt  v.  Eellej, 
96  Mo.  App.  loc.  dt  635.  70  &  W.  384.  Se 
that  the  preference  was  made  within  the 
four  months.  To  hold  otherwise  would  o- 
able  a  creditor  to  obtain  the  execution  of  an 
tnstmmatt  whereby  he  would  be  oiabled  to 
secure  a  preferen^  and  Oiea '  maelj 
keeidng  it  secret  evade  or  set  aside  tbe 
bankraptcy  law. 

Equally  untenable  is  the  oontmtlon  tttat 
the  effect  of  the  Ull  of  sale  was  not  sudt  as 
to  enable  deftmdant  to  obtain  a  greater  per 
centage  of  Ita  debt  ttian  other  m^fani  vt 
the  same  class.  Tbe  evidence  disidoses  tbat 
ttiis  was  the  inevitable  effect 

[I]  With  reference  to  tiie  contentlcm  fliat 
by  the  Ull  of  sale  It  was  not  Intoided  ta 
give  a  preference,  It  ml^t  be  aald  Oat  it 
could  be  80  held  since  that  was  so  obvionsly 
and  inevitably  Its  effect  And  in  this  state 
at  least  a  person  is  presumed  to  intend  the 
natural  and  probable  conseqnmces  of  hU 
own  act  Here  it  was  not  only  the  probable, 
bat  t2ie  inevitable,  consequence  of  Hie  debt- 
or's act  that  the  creditor  would  be  pretered. 
Of  course  this  provision  of  the  Bankraptcy 
Act  means  that  the  debtor,  the  Cramer  Saf^ 
Company,  must  have  intended  tlie  fmSei- 
ence,  and  that  the  defendant  mint  have  rea- 
sonaUe  cause  to  believe  that  it  did  »  In- 
tend. In  re  Nat  Bank,  155  TetL  84  C. 
C.  A.  16;  Hardy  t.  Gray.  144  Fed.  922,  75 
C.  C.  A.  562.  But  the  court  is  not  confined 
to  what  the  parties  say  about  the  transac- 
tion, but  wlU  look  Into  the  facts  and  dream- 
stances  under  which  the  transfer  was  made 
in  order  to  determine  for  itself  whether  the 
debtor  intended  a  preference  and  whether 
defendant  had  reasonable  cause  to  know  the 
debtor's  Intention.  Tlie  ease  of  Tumlln  t. 
Bryan.  165  Fed.  166,  91  C.  C.  A.  200,  21  I* 
R.  A.  (N.  S.)  960,  cited  by  defendant  does 
not  help  It  any.  In  that  case  the  preference 
was  a  payment  of  money  owed  by  a  debtor 
to  a  creditor  who,  when  It  was  received,  did 
not  know  or  believe  tbat  the  debtor  was  1d- 
solvent,  nor  did  he  have  any  reason  to  be- 
lieve the  debtor  thereby  Intended  to  prefer 
him  to  the  Injury  of  other  creditors.  This  i« 
vastly  different  from  the  case  at  bar,  where 
the  creditor  through  its  president  knew  tbe 
debtor  was  Insolvent  and  did  not  merely  re- 
ceive a  payment  on  the  debt  but  took  all 
the  property  the  debtor  had  to  "secure"  Its 
claim,  and  knowledge  on  the  part  of  defend- 
ant's president  that  the  Cramer  Company 
was  insolvent  Is,  of  course,  the  knowledge 
of  defendant  In  re  OlUette  (D.  a)  104  Fed. 
768.   Under  these  drcnmstancee^  we  fail  to 
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see  bow  it  can  be  contended  that  the  cred- 
itor did  not  bare  reasonable  cause  to  be- 
lieve tbe  debtor  intended  a  preference.  In 
this  case  the  creditor  had  much  more  than 
merely  some  oanse  to  suspect  insolvency  as 
was  tbe  situation  In  Grant  r.  Bank,  97  U.  S. 
80,  24  L.  Ed.  971.  Tbe  facts  were  dUterent. 
and  tbe  same  Is  tme  with  reference  to  other 
cases  cited  on.  this  point 

The  objection  tliat  tlie  petition  is  insoffi- 
cfent  because  It  contains  no  allegation  charg- 
ing that  the  enforcement  oC  tbe  transfer 
would  enable  the  credltw  to  obtain  a  great- 
er percenti^  of  bis  debt  cannot  be  niAeld. 
For,  even  it  it  be  etmoeded,  whidi  we  do  not, 
that  the  petition  does  npt  contain  all  tbe 
facts  necessarjr  to  show  a  Toldable  prefer- 
ence, still  enough  has  been  stated  to  make 
it  good  after  Judgment,  espectally  as  It  was 
not  attacked  in  any  way  for  insufficiency. 

It  Is  also  contended  that  tbe  evidence  is 
not  snffldent  to  warrant  the  amount  of  the 
money  Jn^menL  We  bare  carefnlly  gone 
through  the  entire  record,  and  find  there  is 
ample  evidence  to  Justi^  the  learned  chan- 
cellor  in  all  of  his  conclusions.  We  have  not 
deemed  it  necessary  to  set  out  the  testimony, 
or  even  an  eztei^ed  analysis  of  it,  as  this 
would  serre  no  good  pnrpoee  and  would 
render  this  opinion  Interminabla 

[I]  SkTor  is  also  claimed  on  account  of  the 
admlsflton  of  certain  of  the  Cramer  Safe 
Company's  account  books  and  certain  lists 
made  up  from  these  books.  The  purpose  In 
offering  tbe  ledger  accounts  wab  in  an  at- 
tempt to  hold  the  safes  consigned  by  de- 
fendant to  the  C^ramer  Safe  Company  by 
showing  that  they  were  charged  to  the  latter 
and  treated  as  its  property  on  its  books. 
But  tbe  court  held  with  defendant  as  to  con- 
fligned  safes.  So  t^t  tbe  adnrisslini  of  tbe 
ledger  account  cannot  be  held  harmful,  even 
if  it  sbonld  be  considered  error.  Tbe  other 
books  were  ofTered  to  show  the  indebtedness 
of  tbe  company,  and  they  were  shown  to 
have  been  kept  by  the  company  In  tbe  usual 
and  ordinary  course  of  business.  This  In- 
debtedness was  also  shown  by  other  evi- 
dence, and  was  nowhere  disputed.  It  is 
contended  that  It  was  erroneous  to  admit  in 
evidence  a  statement  or  summary  of  the  In- 
debtedness .shown  by  the  books.  But  the 
books  were  themselves  in  evidence.  The 
rase  was  tried  before  tbe  court,  and  it  is 
not  pointed  out  wherein  this  summary  was 
incorrect,  nor  does  It  appear  that  tbe  court 
relied  upon  the  summary  without  verifying 
It  by  an  examination  of  the  bookB.  At  most, 
this  summary  was  but  a  convenieDce  to  the 
court  which  it  could  use  or  not  as  it  chose. 
There  is  no  error  in  tbe  admission  of  evi- 
dence. 

[t]  Tbe  final  contention  is  that  the  finding 
and  Judgment  is  not  responsive  to  nor  au- 
thorized by  tlie  pleadings  because  tbe  peti- 
tion prayed  tliat  defendant  be  ordered  and 


adjudged  to  account  for  and  pay  over  to  him 
the  proceeds  of  the  property  sold  and  to  turn 
over  and  deliver  to  bim  tbe  remainder  of 
the  property  or  at  his  election,  upon  the 
trial,  pay  him  the  reasonable  value  thereof. 
But  the  petition  stated  facts,  which,  If  es- 
tablished, would  entitie  plalntlfr  to  either 
one  of  the  alternative  reliefs  prayed  for. 
The  case  Is  not  like  tbat  of  Schneider  v. 
PattoD,  176  Mo.  684,  75  S.  W.  166,  where  the 
Judgment  was  outside  of  and  beyond  the 
facts  stated  In  the  petition.  Here  tbe  facts 
stated  In  the  petition  were  snfflclent  to  grant 
^ther  relief,  and  the  altwnative  prayer  was 
proper  In  view  of  the  fact  that  at  least  three 
safes  were  sold  by  defendant  pending  the 
suit,  and  another  one  disappeared.  The  ftict 
that  the  prayer  of  the  petition  asked  the 
court  to  give  plaintiff  the  property  or  its 
reasonable  value  was  Justified  by  this  evi- 
dence. And  as  to  the  other  property  not 
sold  the  court  was  not  compelled  to  await 
plalntUI's  election  before  rendering  Judg- 
ment The  property  was  and  had  been  In 
tbe  hands  of  defendant  for  some  time,  and 
for  this  and  other  reasons  the  court  was  per- 
haps Justified  In  rendering  Judgment  for  its 
value,  instead  of  decreeing  a  return  of  the 
property  Itself.  Besides,  plaintiff  made  no 
objection  to  such  Judgment  tar  tbe  value, 
and  thereby  It  may  be  said  to  have  made  its 
election.  But  if  it  did  not  defendant  is 
hardly  the  one  to  complain,  especially  at  this 
ttaae. 

We  have  carefully  gone  throngfa  the  evi- 
dence and  authorities  in  this  case,  and  have 
examined  both  minutely  in  order  to  be  in  a 
portion  to  ptoperly  dispose  of  the  case.  No 
good  reason  for  disturbing  the  chancellor's 
decree  bas  been  found. 

It  is  accordingly  affirmed.   All  concur. 


COMSTOCK  V.  TEGARDBN  PACKING  CO- 
(Springfield  Court  of  Appeals.  HlssourL. 
May  6,  1913.) 

1.  Appeal   and   Ebbob  ({   681*)  — RBCoan 

Pkopeb— Abstbact. 

The  abstract  of  the  record  proper  should 
at  least  set  forth  the  substance  of  the  plead- 
ings, judgments,  motions,  and  orden,  and  when 
necessary  to  a  full  understanding  of  the  case 
the  same  must  be  set  out  in  fnll,  but  this  rule 
has  no  reference  to  matters  specifically  cover- 
ed by  court  rule  32  (155  S.  W.  xxiii),  and  tbe 
exeepUou  to  rule  10  (13^  S.  W.  vl). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  2676-2581,  25Kir2C01; 
Dec.  Dig.  I  581.*] 

2.  Justices  or  the  Peace  ^  160*)— Apfkal 
—Notice— B^LTHQ. 

Thoufth  the  statute  providing  for  appeals 
from  Justices  of  the  peace  to  tbe  circuit  court 
does  not  require  that  the  notice  of  appeal  aud 
proof  of  service  be  filed  with  the  trial  court,  the 
usual  and  proper  practice  is  to  do  so,  and 
thereby  avoid  controversies  over  tbe  questions 
of  notice  and  tbe  sufficiency  thereof. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  579-691,  658;  Dec. 
Dig.  i  16(i.*] 
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8.  Jusnoza  or  the  Peaci  fl  189*)— Apprai. 
—Notice  of  Affirmaitcb— Issuis. 

The  filing  of  a  notice  to  affirm  a  judffment 
for  failure  to  give  proper  and  timely  notice  of 
appeal  from  a  justice's  court  raises  an  issue  of 
fact,  attb  the  circuit  coort  may  bear  evidence 
thereon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  CenL  Dig.  H  727-783 ;  Dea  Dig.  | 
189*I 

4.  Jttsticeb  or  the  Peace  (|  160*)— Appeal— 
JcBisDicnoir. 

Tbe  giving  of  proper  and  dmely  notice  of 
an  appeal  from  a  jastice*B  coart,  where  the  ap- 
peal is  not  allowed  on  the  same  day  the  Judg- 
ment Is  rendered  by  the  justice,  goes  to  the  Ju- 
risdiction of  the  circuit  court  to  hear  and  de- 
termine the  case,  or  as  authorised  by  Rer.  St 
190O,  I  7S84,  to  affirm  the  judgment  or  aia- 
ndas  the  appeal  at  the  option  of  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  ||  679-S91,  658;  Dec. 
Dig.  {  160.*] 

5.  JUBTIOES  or  THE  PSAOE  (|  160*>~ KOTIOI 

OF  Appeai«— BxQuisnvs. 

A  notice  of  appeal  from  a  Justice's  court 
to  give  Jarisdiction  to  the  cfrcnit  court  most 
comply  with  Rev.  St  180ft.  S  7582,  requiring 
notice  in  writing,  stating  that  an  appeal  has 
been  taken,  designating  uie  names  of  the  par- 
ties, giving  the  correct  date  of  the  Judgment 
appealed  from,  correctly  designating  and  de- 
scribing the  judgment  and  signed  by  appellant 
or  his  agent  or  attorney,  and  a  notice  in  writ- 
ing and  properly  served  will  uot  bring  appellee 
Into  the  circuit  court  for  the  purpose  of  appeal, 
and  will  not  confer  jarisdiction  of  the  circutt 
court,  eicept  to  affirm  the  judgment  or  dismiss 
the  appeal,  unless  It  contains  sbitutory  ele- 
ments. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Gent  Dig.  H  679-591,  658;  Dec; 
Dig.  f  16(i.*] 

6.  JusnoEfl  op  the  Pkaoe  (I  100*)— ApPEAI/— 
Want  op  Suppioiewt  Notice. 

Where  appellee  does  not  appear  In  the  cir- 
cuit court  generally,  the  circuit  court  must  of 
its  own  motion  affirm  the  judgment  of  the  jus- 
tice of  the  peace  or  dismiss  toe  appeal.  In  the 
absence  of  an  affirmative  showing  that  a  proper 
and  timely  notice  of  appeal  has  been  served. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  679-091,  668;  Dee. 
Dig.  I  166.«3 

7.  JumCES  OP  THE  PEAOX  (I  160*)— A^KAIr— 

Notice— Sbbvicb. 

The  statute  permitting  notice  of  appeal 
from  a  justice's  court  to  be  served  on  appellee, 
or,  if  appellee  shall  have  appeared  before  the 
justice  by  attorney,  on  the  attorney,  does  not 
mean  that  the  attorney  for  appellee  shall  actu- 
ally be  present  in  Justice's  court  at  the  time  of 
the  rendition  of  the  Judgment  to  permit  service 
on  him,  but  it  iM  sufficient  if  the  focts  show 
that  the  attorney,  though  not  actually  present, 
was  in  fact  representing  the  appellee  in  the  jus- 
tice's court,  and  where  after  a  change  of  venue 
It  was  agreed  between  the  attorneys  for  the 
parties  that  the  Justice  of  the  peace  might 
render  judgment  by  default  and  that  defendant 
would  appeal,  a  notice  of  appeal  served  oo  the 
attorney  of  plaintiff  was  sufficient  as  against 
tiw  objection  that  the  attorney  did  not  there- 
after appear  In  the  Justice's  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S|  679-591,  668;  Dea 
Dig.  S  165.*] 

8.  Justices  op  the  Peaob  Q  188*)— APPSAZr— 

Nonce— SUFPIOIEHOT. 

Where  pl^tiff  obtaining  a  Judgment  in 
Jnstioe's  conrt  challenged  in  the  circuit  court 


the  sufficiency  of  the  notice  of  appeal  and  mov- 
ed to  affirm,  defendant  had  the  burden  of  prov- 
ing that  he  gave  and  served  a  notice  of  appeal 
containing  tbe  essential  elements  of  a  proper 
notice  of  appeaL 

[Ed.  Note.^For  otiier  case^see  Justices  of 
t^  Peace,  Ont  Dig.  H  727-788;  Dee.  Dif.  | 

9.  JUSTTCEB  OP  THE  PSACK  (|  189*)- ApMAI^ 

Notice— SuPFiciENCT— Evidence. 

Where  plaintiff,  obtaining  a  judgment  in 
justice's  court  and  challenging  in  the  tarcuit 
court  the  sufficiency  of  tbe  notice  of  appeal  and 
moved  to  affirm,  did  not  object  to  evidence  that 
some  kind  of  a  notice  of  appeal  was  served,  did 
not  thereby  waive  the  right  to  Instst  on  defend- 
ant's proving  that  a  power  nottoe  ot  appeal 
was  served. 

[Ed.  Note.— For  otiier  casea,  see  Justices  of 
t^Peaee.  Cant  Dig.  H  727-783;  Dee.  Die  i 

BobertsOB,  P.  J,,  dlsseotint  In  part 

Appeal  from  drcolt  Court,  Oreene  Ooan- 
ty;  Gay  D.  Kirby.  Judge. 

Action  by  Claude  Comstodc  against  the 
Tegarden  Packing  Company.  From  a  Judg- 
ment of  dismissal  rendered  by  the  (drcoit 
court  on  appeal  from  a  Justice's  Jadgment, 
plaintiff  appeals.    Reversed  and  remanded. 

Hamlin  ft  Seawdl,  of  Sprlngfltild,  for  ap- 
pellant Wm.  H.  Horlne  and  J.  T.  WbUe^ 
both  of  Springfield,  for  reqKmdent 

8TURGIS,  J.  [1]  We  think  this  is  a  prop- 
er case  in  which  to  remind  attorneys  that 
while  the  courts  are  disposed  to  be  Uberal 
and  walre  techidcalltlcB  in  the  matter  of 
preparing  abstracts  of  tbe  record,  ytt  It  is 
not  Intended  to  reileve  tbe  appellant  of  tbe 
doty  of  famlsblng  an  abstract  of  tbe  record, 
and  to  snbstttnte  tberefor  a  mere  statement 
in  narrative  form  of  what  took  place  tn  the 
trial  conrt  Tbte  la  espedaUy  tme  of  the 
record  proper  and  the  mottona  and  orders 
made.  It  is  not  neeessary  that  they  be 
copied  In  foil,  but  tbe  aubstanoe  of  tbe 
same  sboold  be  stated,  and  not  merely  tbat 
a  certain  kind  <tf  pleading  was  filed  and 
Judgment  rendered,  or  tbat  a  certain  kind  of 
motion  was  filed  and  an  order  made  thereon. 
Tbe  evidaice  sbonld  be  stated  in  nanadve 
form,  nnleis  the  qaestlons  and  answ«»  are 
neceasaxy  to  a  proper  nnderstandlng  of  suns 
partlcnlar  podnt  or  mllng;  bat  tbe  ab- 
stract of  the  record  and  other  conrt  proceed- 
ings should  show  not  only  the  kind  of  plead- 
ings, Judgments,  motions,  and  orders  that 
were  had  and  when,  bnt  also  tbe  substance 
at  least  of  eadi  should  be  set  out,  and  whesk 
necessary  to  a  fall  nnderstandlng  of  tbe 
case  sudi  matters  must  be  set  oat  in  fnlL 
This  has  no  r^erem*^  to  Qie  matters  qiedat 
ly  covered  by  rule  82  (166  S.  W.  xxlU),  and 
tbe  exception  to  mle  IS  (182  &  W.  vl).  As 
this  case  presents  but  a  single  pctot  for  re- 
view, and  tbe  parties  are  agreed  as  to  what 
actually  took  place  in  tbe  trial  court,  we 
will  treat  tbe  abstract  as  being  soflldent 

[2, 1]  This  case  originated  In  a  Justice 
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court  of  Greene  county,  Ho.  A  diange  of 
venae  was  taken  to  anotber  Justice  In  that 
connty,  where  a  Jndsment  by  detanlt  waa 
taken  In  favor  of  plaintiff  agalnat  tlie  de- 
fendant The  defendant  then  appealed  to 
the  circuit  court,  where  plaintUTs  suit  waa 
finally  dismissed  for  faliare  to  prosecute. 
The  appeal  was  not  taken  on  the  day  on 
which  the  Jn^ment  was  rendered.  In  the 
meantime,  however,  a  motion  to  affirm  the 
Judgment  for  failure  to  give  notice  of  the 
aKteal,  as  required  by  section  TS8Z,  B.  S. 
1909,  was  filed  and  overruled.  The  motion 
to  affirm  the  Judgment  was  filed  at  the 'sec- 
ond term  of  the  circuit  court  after  the  ap- 
peal was  taken,  and  it  is  conceded  that  the 
judgment  should  be  affirmed,  unless  the  ap- 
pellee <U1  In  foct  give  the  proper  notioa  of 
appeal  at  least  10  days  before  that  term. 
The  statote  In  question  does  not  require  that 
the  notice  of  appeal  and  proof  of  service  be 
filed  with  tiie  trial  court,  hut  the  nsoal  and 
proper  practice  is  to  do  this  so  as  to  avtdd 
controversies  of  thla  diaracter.  Drake  v. 
GorreU*  127  Ho.  App.  686^  630,  106  &  W. 
1060.  When  a  notice  to  affirm  a  Judgment 
for  fBllare  to  give  proper  and  timely  notice 
■of  the  appeal  has  been  filed,  this  raises  an 
Isane  of  fac^  and  tb»  eonrt  may  hear  evl-' 
dence  thereon.  Oalderwood  v.  Robertson, 
112  Mo.  App.  lOB,  m  86  S.  W.  879.  In 
this  case  the  court  heard  evldaice,  and  it 
aiveara  that  there  was  a  dispute  as  to 
whether  the  attorney  ^o  brought  thn  salt 
waa  also  attorney  for  the  plaintiff  In  the 
Justice  court  to  which  the  case  was  re- 
moved by  change  of  venue,  and  wha9  the 
Justice's  Judgment  waa  rendered.  The 
plaintiff  claims  that  the  attorney  who 
brought  the  suit  did  not  represent  him  after 
the  change  of  venue  was  taken  from  the 
Orst  Justice.  That  attorney,  however,  was 
under  the  impression  that  he  was  still  re- 
tained in  the  case  until  it  was  lodged  in  the 
circuit  court,  and  he  then  learned  that  an- 
other attorney  had  beoi  employed  by  plain- 
tiff. If  any  notice  of  the  appeal  was  served, 
it  Is  conceded  that  the  service  was  had  on 
the  attorney  who  Instituted  plaintiff's  suit 
On  the  question  of  serving  the  notice,  Mr. 
Moon,  the  attorney  who  brought  the  suit 
for  plaintiff,  testified:  "I  remember  one 
morning  we  stood  over  there  by  the  stove, 
and  you  talked  about  compromlshig  the  case, 
and  you  served  some  kind  of  a  notice  on  me. 
At  that  time  I  had  every  reason  to  believe 
that  I  represented  the  plaintiff."  Mr,  Ber- 
ing attorney  for  defendant,  testified:  "I 
served  notice  of  appeal  on  Mr.  Moon  here  In 
tbe  courtroom,  and  after  the  notice  was  serv- 
ed the  plaintiff  wanted  to  settle  the  casb  I 
served  him  with  notice,  that  I  think  was 
the  SSth  of  March  that  this  notice  of  appeal 
was  served."  The  def«idant,  as  appellant 
In  the  trial  court,  claims  that  this  is  suffl- 
<ieiit  proof  of  the  eervlce  ot  notice  of  appeal. 
No  notice  was  filed  with  the  case  or  prodnc- 
lit6  8.W.--62 


ed  on  the  hearing  of  the  motion  to  affirm, 
and  nothing  ia  shown  as  to  the  character 
or  contents  of  tlie  notice  other  than  above 
stated. 

[4]  The  giving  of  proper  and  timely  no- 
tice of  an  appeal  from  the  Justice  court, 
where  the  appeal  is  not  allowed  on  the  same 
day  the  Judgment  Is  rendered  by  the  Justice, 
Is  a  matter  going  to  the  Jurisdiction  of  the 
circuit  court  to  hear  and  determine  the  case 
or  to  do  anything  oth^  than  affirm  the 
Judgment,  or  dismiss  the  appeal,  at  the  op- 
tion of  the  appellee.  Section  7584.  R.  S. 
1900.  It  Is  said  in  Roll  v.  Cummings.  117 
Mo.  App. '812,  817,  08  8.  W.  864,  866,  that: 
"The  service  of  notice  of  appeal  upon  the 
app^ee  within  the  time  provided  by  statute 
is  indlBpensable  to  the  conferring  of  Juris- 
diction ovw  the  person  of  the  ajq^lee,  ex* 
cept  when  the  giving  of  auch  notice  la  waiv- 
ed by  the  voluntary  gmeral  aroearanee  of 
the  aivellee;  Bat  an  appearanoe  for  the 
purpose  of  raising  the  qnestlon  (tf  the  courts  • 
Jurisdiction  over  the  person  ot  the  appeUee 
Is  not  a  genual  ^learanoe,  and  therefore 
not  one  that  diqwnsea  with  the  necessttr  ot 
notice."  The  court  then  dtes  a  number  of 
authorities  and  continual:  "Under  t3ie 
foregoing  authorltlea.  It  Is  dear  tbat  tlie 
flUng  of  the  motion  to  afflnu  waa  not  tn  ap 
pearance  of  the  a^jtellee  that  waived  the 
service  of  notice^  and  it  Is  dlfllcult  to  per- 
ceive how  the  ratOTtalnment  of  that  mo 
tion  by  the  court  In  any  way  iwevoited  Itf 
service.  The  statute  pohita  out  the  method 
the  appellant  must  pursue  to  bring  his  ad- 
versary Into  court  CSompUanoe  with  Its  vto- 
visions  Is  Jurisdictional." 

In  Drake  v.  Oorrell,  127  Mo.  App.  686, 
688,  689,  106  S.  W. '  1080,  the  court  said: 
"While  It  is  stated  In  Ellis  v.  Kyes,  47  Ho. . 
App.  166,  and  in  State  to  use  v.  Hammond, 
92  Mo.  App.  231,  that,  where  no  notice  of 
appeal  is  given,  there  is  no  Jurisdiction  of 
the  cause,  yet  it  is  clear  that  Jurisdiction  of 
the  person  Is  what  Is  meant  •  •  •  The 
failure  of  the  garnishee  to  give  notice  of  ap- 
peal In  accordance  with  the  statute  consti- 
tuted a  failure  to  confer  Jurisdiction  In  the 
circuit  court  over  the  person  of  the  plain- 
tiff, and  deprived  it  of  authority  to  make 
any  other  disposition  of  the  cause  than  to 
affirm  the  Judgment  of  the  Justice  or  dis- 
miss the  appeal  at  the  election  of  plaintltf. 
In  such  state  of  case  the  plaintiff  could  not 
be  la  default  since  he  had  not  been  brought 
Into  court,  and  manifestly  It  was  error  for 
the  court  to  treat  him  as  one  In  default  by 
dismissing  his  case.  *  *  •  Ckiunsel  ar- 
gues that  the  statute  (section  4074,  now  sec- 
tion 7682)  does  not  require  the  filing  of  the 
notice,  and  that  the  service  of  the  statutory 
notice  ot  the  appeal  is  all  that  is  required 
to  confer  Jurlsdlctlott  on  the  circuit  court 
over  the  ai^>eUee.  This  Is  true,  but  the 
fact  that  notice  was  givoi,  being  Jurisdlc* 
tlonal,  must  affirmatively  appear  on  the  face 
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of  the  record  eltber  by  tbe  filing  of  the 
noUee  and  tbe  return  ttaeieon  with  the  cir- 
cuit clerk,  or  by  a  recital  In  the  Judgment 
or  order  disposing  of  tbe  cause,  of  the  fact 
that  the  notice  was  given." 

As  pointed  out  In  Cooper  t.  Accident  Com- 
pany, 117  Mo.  App.  423,  425,  93  S.  W.  871, 
the  giving  and  service  of  this  notice  of  ap- 
peal serves  much  the  same  purpotie  as  an 
original  summon,  and  so  it  is  stated  in 
State  T.  Hammond,  02  Mo.  App.  231,  236. 

Actual  knowledge  that  the  appeal  tias 
been  taken  and  the  case  lodged  in  the  dr- 
ciUt  court  and  docketed  and  for  trial  does 
□ot  dispense  with  the  giving  and  Service  of 
a  proper  and  timely  notice  ot  the  appeal 
Jordan  t.  Bowman,  28  Mo.  App.  608;  Smith 
Drug  Co.  V.  Hill,  61  Mo.  App.  680,  684; 
Cooper  V.  Accident  Co.,  117  Mo.  App.  423,  93 
S.  W.  871.  In  the  Smith  Drug  Company 
Case,  supra,  the  court  said:  "That  the  ap- 
pellee may  have  understood  what  was  the 
Intention  of  the  appellant,  and  that  the  no- 
tice was  other  than  what  it  purported  to  be, 
will  not  aid  the  faulty  notice.  The  actual 
knowledge  of  the  appellee  that  an  appeal 
had  been  taken  will  not  suffice.  He  has  the 
legal  right  to  exact  the  written  notice  pre- 
scribed by  the  statute.  McGlnnlss  &  Ingels 
Co.  V.  Taylor,  22  Mo.  App.  513 ;  Hammond  v. 
Eroff,  36  Mo.  App.  118."  In  McGlnnlss  ft 
Ingela  Go.  v.  Taylor,  22  Mo.  App.  513,  616, 
the  court  said:  "The  appellee  may  have  ac- 
tual knowledge  of  an  appeal  being  taken. 
He  may  stand  by  and  see  It  perfected,  yet 
he  must  have  the  statutory  notice,  and  this 
notice  must  describe  the  cause  in  which  the 
appeal  is  taken.  If  the  appellee's  knowledge 
of  the  appeal  does  not  afFect  the  matter,  it 
wonld  seem  that  evidence  aliunde  tbe  no- 
tice showing  that  the  appellee  understood  to 
what  the  notice  referred  should  be  rejected." 
Brown  on  Jurisdiction,  |  41,  speaking  of  no- 
tice and  service,  says:  "  •  *  •  Where  It 
provides  a  form,  or  gives  directions  as  to  the 
manner  of  service,  •  •  •  the  statute  must 
be  complied  with  strictly;  tbe  direction  is 
mandatory.  Great  particularity  is  required 
In  notice  of  appeal.  *  •  •  It  Is  a  thing 
apart  from  the  knowledge  which  the  party  to 
be  notified  may  have.  •  •  •  Appellee  may 
have  actual  Imowledge  of  an  appeal  being 
taken.  He  may  stand  by  and  see  it  perfect- 
ed, yet  he  must  have  the  statutory  notice, 
and  this  notice  describe  the  cause  in  which 
the  appeal  is  taken." 

It  is  said  in  Jordan  v.  Bowman,  supra: 
"When  the  statute  prescribes  a  particular 
form  and  manner  for  the  service  of  a  no- 
tice, no  other  form  or  manner  will  be  effectu- 
al for  any  purpose  of  the  notice,  without  an 
acceptance  or  waiver  by  the  party  entitled 
to  receive  it"  It  Is  said  In  Thomas  v.  Moore, 
46  Mo.  App.  22,  27,  that  great  particularity 
Is  required  In  giving  notices  of  appeal. 

[S]  An  examination  of  the  adjndlcated  cas- 
es will  show  tliat  our  ooarts  have  always 
that  it  Is  not  anflSx^t  merely  to  show 


that  some  sort  of  a  notice  waa  givea  Mud 
served  on  the  opposite  parly,  bat  that  it 
must  be  shown  that  the  notice  so  served  was 
In  writing,  and  contained  certain  essential 
particulars  In  order  to  give  the  court  Juris- 
diction over  the  appellea   The  statute  In 
question  (section  7582)  requires  that  tbe  no- 
tice be  in  writing,  and  that  It  state  that  an 
appeal  has  been  taken  from  the  Judgment 
therein  specified.   Some  of  the  essentials  of 
a  proper  notice  of  appeal,  in  addition  to  its 
being  in  writing,  are  tbat  such  writing  (1) 
derignate  the  names  of  the  parties  to  the 
suit,  McGlnnlss  St  Ingels  Co.  v.  Taylor,  22 
Mo.  App.  013;  Stone  v.  Baer,  82  Mo.  App. 
339 ;  State  to  use  v.  Hammond,  92  Mo.  App. 
231 ;  (2)  that  It  give  the  correct  date,  If  any 
date  at  all,  of  the  Judgment  of  the  Justice  of 
the  i>eace  appealed  from,  Cooper  t.  Accident 
Co.,  117  Mo.  App.  423,  93  S.  W.  871 ;  Clay  v. 
Turner,  136  Mo.  App.  596.  116  S.  W.  480; 
Hammond  v.  Eroff,  36  Mo,  App.  118;  (3) 
that  it   correctly  designate  and  describe 
what  Judgment  was  appealed  from,  Smith 
Drug  Co.  V.  HUl,  61  Mo.  App.  680,  6S4;  Tif- 
fin V.  Mlllington,  3  Mo.  419;  (4)  must  be 
signed  by  the  party  appealing  or  his  agent 
or  attorney,  Cella  v.  Schnalrs,  42  Mo.  App. 
316;  Igo  V.  Bradford.  110  Mo.  App.  670,  85 
S.  W.  618.  A  notice,  although  in  writing  and 
properly  served  on  the  appellee,  will  not 
bring  him  into  court  for  the  purpose  of  the 
appeal  and  will  not  confer  Jurisdiction  of 
the  circuit  court  to  do  anything  in  the  case 
other  than  affirm  the  Judgment  or  dismiss 
the  appeal,  unless  it  contain  these,  and  per- 
haps other,  essential  elements. 

[I]  Where  the  appellee  has  not  appeared 
to  a  cause  generally,  and  thereby  waived  the 
question  of  Jurisdiction  over  his  person,  It 
would  seem  not  to  be  necessary  that  he  even 
file  a  formal  motion  to  have  the  court  affirm 
the  Judgment  or  dismiss  the  appeal ;  bnt  tbat 
tbe  coort  must  of  ita  own  motion  take  sucb 
action  In  the  absence  of  an  affirmative  show- 
ing that  a  proper  and  timely  notice  of  ap- 
peal has  been  served.  Sucb  Is  the  holding  In 
Drake  v.  Gorrell,  127  Mo.  App.  636,  106  S. 
W.  1080;  Butter  v.  Pierce.  115  Mo.  App.  40. 
90  S.  W.  425 ;  Smith  Drug  Ga  Bill,  ei 
Mo.  App.  680. 

[7]  The  plalntifT  in  this  case  makes  the 
point  that  as  Mr.  Moon,  the  attorney  who 
Instituted  the  suit  for  plaintiff,  did  not  ap- 
pear for  him  in  the  Justice  court,  after  the 
change  of  venue.  In  which  the  Jadgment  ap- 
pealed from  was  actually  rendered,  Uiat  he 
did  not  come  within  tbe  provlalons  of  the 
statute  permitting  the  notice  ot  appeal  to  be 
served  on  the  appellee,  "or  if  the  appellee 
shall  have  appeared  to  the  suit  before  tbe 
Justice  either  by  agent  or  attorney,  said  no- 
tice may  be  served  on  said  agent  or  attu- 
ney."  The  evidence,  however,  tends  to  show 
that,  after  the  change  of  venae  from  the  first 
Justice  was  taken.  It  was  mutually  agreed 
between  the  attom^s  tot  tbs  respectlTe  psf 
ties  tbat  neither  of  them  would  attend  tbe 
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trial,  but  that  judgment  might  be  taken  by 
default  and  that  the  defendant  would  then 
appeal.  We  think  the  statute  does  not  mean 
that  the  attorney  for  the  appellee  shoold  ac- 
tually be  present  In  the  justice  court  at  the 
time  the  Jadgmeut  is  rendered,  but  that  it  is 
Bufflclent  If  the  facts  show  that  the  attorney, 
though  not  actually  present,  was  In  fact 
representing  the  appellee  in  the  justice  court 
rendering  the  judgment 

[I]  The  difficulty  In  this  case  is  that,  al- 
ttiongh  Mr.  Moon  may  have  been  a  proper 
person  on  whom  to  serve  the  notice  of  ap- 
peal, yet  the  plaintiff  challenged  the  suffl- 
deoicy  of  the  notice  served  on  him  by  bis 
motion  to  affirm  and  to  set  aside  the  judg- 
ment dismissing  bis  case  by  stating  that: 
"Defendant  failed  to  give  plaintiff  a  notice 
of  appeal  as  required  by  law."  As  this  Is 
a  jurisdictional  fact,  It  is  evldoit  from  the 
authorities  above  dted  that  It  was  Incumbent 
upon  defendant  to  prove,  not  only  that  he 
had  given  and  served  a  notice  of  appeal  of 
some  sort,  bat  that  such  notice  was  In  writ- 
ii^,  and  that  It  contained  the  essential  fea- 
tures of  a  good  notice  of  an  appeal.  This  be 
failed  to  do. 

[•]  It  is  not  seriously  contended  that  plain- 
tiff entraed  his  appearance  generally  or  in 
any  way  waived  a  Umely  and  sufficient  no- 
tice of  tbe  appeal,  Tbit  contention  is  that 
by  not  objecting  to  the  evidence  that  some 
kind  of  a  notice  was  served  on  the  specific 
ground  that  it  was  not  in  writing  tbe  plain- 
tiff waived  proof  of  that  ftct  That  evi- 
dence, however,  was  directed  to  uid  was  ad- 
missible to  show  another  essential  fact,  to 
wi^  the  service  on  a  person  autiiorized  to 
receive  service;  and  might  and  ought  to 
have  beea  followed  by  proof  of  tbe  kind  of 
notice  and  ita  cdntonta  by  tbe  production  of 
the  notice  itself,  or  a  copy  thereof,  or.  If 
loBt  or  destroyed,  by  .proof  cf  its  contents. 
The  objection  mentioned,  if  made,  should 
have  been  overruled  as  It  was  not  known 
whether  or  not  the  defoidant  could  and 
wonid  follow  it  np  by  proof  of  the  other  es- 
sential facts.  Bvidenoe  cannot  be  success- 
fully objected  to  which  la  properly  admissible 
in  proof  of  any  issue.  It  was  essential  for 
defendant  to  prove  that  tbe  notice  of  appeal 
was  in  writing ;  that  It  waa  served  in  proper 
time  and  on  a  person  authorized  to  receive 
it ;  that  It  was  served  in  the  manner  provid- 
ed by  the  statute;  and  that  It  was  In  tbe 
form  and  contained  the  essentials  of  a  prop- 
er notice  of  appeal.  That  the  evidence 
shows  Hiat  this  was  done  In  part  la  not  suffi- 
cient 

The  point  Is  made  that  plaintifTa  motion 
to  set  aside  the  Judgment  dismissing  his 
cause  for  failure  to  prosecute  same,  after 
bis  motion  to  affirm  had  t>een  overruled,  does 
not  complain  of  the  court's  error  in  over- 
ruling this  motion  to  affirm  for  want  of 
suffloent  and  timely  notice  of  the  appeal. 


We  win  not  discuss  the  question  of  the  ne- 
cessity of  even  this  motion  to  set  aside  the 
judgment  dismissing  tbe  case  In  order  to 
make  the  point  In  question  available  on  an 
appeal,  as  It  certainly  served  the  purpose  of 
giving  the  court  a  last  chance  to  correct  its 
former  error  In  not  affirming  the  Judgment 
What  we  have  heretofore  said  as  to  there 
being  no  necessity  of  any  formal  motion  to 
affirm,  though  such  Is  proper  where  no  no- 
tice of  appeal  is  shown  to  have  been  given, 
disposes  of  this  contention. 

As  the  defendant  Insists  that  he  did  In 
fact  serve  a  timely  and  proper  notice  of  ap- 
peal, the  case  will  be  reversed  and  remanded 
with  directions  to  set  aside  the  judgment 
dismissing  the  cause;  and  to  again  hear  the 
motion  to  affirm  the  judgment  for  failure  to 
give  proper  notice  of  the  appeal  and  take 
such  subsequent  action  as  may  be  necessary 
in  conformity  to  this  opinion. 

FABBINGTON,  J.,  concnra  ROBERTSON, 
P.  J.,  diasoita  in  part;  and  flies  separate 
opinion. 

BOBERTSON,  P.  3.  (dissenting).  My  ob- 
jection to  the  majority  opinion  is  on  the 
question  of  the  proof  of  service  of  the  no- 
tice of  appeal  therdn  discussed.  When  the 
attorney  for  the  respond^t  testified  that 
he  had  served  the  notice  of  appeal,  he  being 
one  who  possesses  knowledge  of  the  essen- 
tials of  such  notice,  and  no  objections  In 
this  case  being  Interposed  that  It  was  not  the 
best  evidence  or  that  It  called  fbr  tAe.con- 
duelon  of  the  witness,  I  think  that  tbls  fur- 
nished sufficient  evidence  upon  which  to  up- 
hold the  finding  of  tbe  trial  court  that  such 
notice  as  required  by  law  was  served. 


OHAPPELL  V.  UNITED  RYS.  CO.  OF  ST. 
LOUIS. 

(St  Looifl  Court  of  Appeals.  Missouri.   May  6, 

1913.) 

1.  Bailboads  (I  350*)— Cbossino  Aocidert— 

ViQitANT  Watch. 

Where,  in  an  action  for  Injuries  to  plaln- 
tiirs  automobile  In  a  collision  with  an  electric 
car  at  a  street  crossing,  there  was  no  testimony 
that  tbe  motorman  was  not  keeping  a  vigilant 
lookout,  or  did  not  use  every  effort  to  stop 
the  car  after  danger  became  apparent,  and  sqcq 
inference  could  only  be  drawn  from  the  fact 
that  be  did  cot  stop  the  car  in  time  to  avc^d 
a  collision,  but  there  was  no  evidence  to  show 
within  what  distance  tbe  car  could  have  been 
stopped  going  at  the  speed  indicated  by  plain- 
tiff a  evidence,  and  It  also  appeared  that  by 
reason  of  a  curve  at  the  crossing,  a  car  ap- 
proaching from  the  direction  of  that  in  ques- 
tion could  not  be  seen  for  any  great  distance, 
and  that  tbe  motorman  could  not  have  aeen  the 
automobUe  in  a  position  of  danger  more  than 
100  feet  from  the  crossing,  the  case  did  not 
involve  a  violation  of  the  vigilant  watch  ordi- 
nance, and  the  court  did  not  err  in  refusing  to 
submit  the  motorman's  alleged  negligence  In 
failing  to  keep  a  vigilant  watch  to  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  SS  11&2-1192 ;  Dec  Dig.  |  350.*] 
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2.  Bailboam  (I  817*)— CaoBSiif o  AociDxin^ 

FAII.UBB  TO  Stop. 

Where  defendant'!  motorman  wM  unable 
to  atop  hlB  car  before  colliding  with  plalntitTs 
automobile  at  a  crossing,  because  of  negligence 
In  running  die  car  at  an  unlawful  speed,  it 
was  no  defense  that  he  used  even  «ffort  to 
avoid  til*  injury  after  discoTering  that  the  an- 
tomobOe  was  in  a  dangerous  position. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  1 1009;  Dec.  Dig.  |  817.*] 

S.  Baiuoads  (I  360*)— Obosbiko  Aooidknt— 

OOHTBIBUTOBT  NBOUOBNOB— PUADINO. 

Where.  In  an  action  for  Injnxiea  to  plain- 
tiff's automobile  in  a  collision  with  an  deetric 
car  at  a  street  crossing,  defendant  pleaded  con- 
tributory ne^gence  of  the  driver,  and  the  lat- 
tor  testified  that  he  knew  the  tra(^  crossed 
the  street  at  the  point  in  gneation,  that,  after 
losing  a  bnOding  that  obstructed  Us  view,  he 
could  see  a  car  approaching  75  to  100  feet 
away,  that  he  was  going  very  slowly,  fi-om 
three  to  four  miles  an  boar,  and  could  have 
■topped  In  four  or  five  feet,  Us  evidence  was 
■uffitdeat  to  raise  the  isnie  of  contributory  neg- 
ligence and  authorise  its  submission  to  the  Jury, 
though  defendant  introduced  no  testimony  on 
its  own  behalf. 

[Bd.  Note.— For  other  cases,  see  Baflroads, 
Cent.  Dig.  »  1152-1102;  De&  Dig.  |  800.*] 

4.  BAiLBOADa  (I  827*)— CBOMna  Aooonmra— 

Dtitt  to  Look  ar  d  Lisnn. 

Where  an  electric  company  operated  a  line 
on  a  private  right  of  way  crossing  a  city 
street  on  a  curve,  and  at  a  point  woere  the 
view  of  the  tnsk  was  obstructed  by  a  build- 
ing, until  a  person  operatii^  an  automobile  was 
very  close  to  the  tracks,  the  tracks  them- 
selves were  a  signal  of  danger,  and  imposed 
on  the  traveler  the  doty  to  look  and  listen  be- 
fore attempting  to  cross. 

[Ed.  Noto.— For  other  cases,  see  Ballroads, 
Gent.  Dig.  H  104S-1056;  Dee.  Dig.  |  827.*] 

Appeal  from  St  Louis  Cnnmlt  Court;  Geo. 
B.  Shields,  Judge. 

Action  by  Albert  B.  Chappell  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

B.  L.  McLaran,  of  8t  Louis,  for  appellant 
Morton  Jourdan,  Paul  U.  Farley,  and  Boyle 
ft  Priest,  aU  of  St  Louis  (T.  B.  Francis  of 
St  Louis,  of  eomaA),  for  nqKmdent 

ALLEN,  J.  This  is  an  action  to  lecover 
the  value  of  an  automobile  belonging  to  ap- 
pellant which  was  struck  by  two  of  re- 
spondent's street  cars  at  a  public  street 
crossing  In  the  city  of  St  Louis  and  demol- 
ished. The  cause  was  tried  before  the  court 
and  a  Jury  resulting  In  a  verdict  for  de- 
fendant and  plaintiff  appeals. 

It  appears  that  on  January  D,  1008,  at 
about  6'.80  p.  m.,  a  young  man  was  riding 
In  and  driving  plaintiff's  automobile,  and 
was  proceeding  in  a  southerly  direction  along 
Clarendon  avenue,  a  public  street  in  the  city 
of  St  Louis,  aiq>roachlng  the  intersectiott  of 
said  street  with  the  street  railway  tracks 
of  defendant  Through  this  portion  of  the 
city  this  line  of  defendant's  street  railway 
Is  operated  ov&t  a  private  right  of  way,  ex- 
0^  where  the  tracks  Intersect  the  streeta 
In  approaching  and  crossing  Clarendon  ave- 


nne  from  the  east  the  tracks,  Instead  of  con- 
tinuing west,  curve  toward  the  north.  In 
crossing  this  street  they  extend  In  a  gen- 
eral direction  from  southeast  to  northwest; 
and  after  crossing  It  continue  to  curve  to- 
ward the  north.  There  are  two  tratiks  of 
defendant  at  this  crossing.  Its  weet-bonnd 
cars  run  on  the  northern. track,  and  its  east- 
bound  cars  on  the  southern  track.  In  going 
south  on  Olar^don  avenue,  and  while  cross- 
ing the  flrat  or  northern  track,  plalntifrs 
automobile  was  struck  by  a  west4)onnd  car, 
and  poshed  along  the  tracta  for  some  20 
feet  vbea  It  was  also  struck  by  an  east- 
bound  car  on  the  othw  track,  and  crushed 
between  the  two  cars  and  demolished.  Plaln- 
tlff  pleads  what  Is  known  as  the  vl^lant 
watch  ordinance,  which  provides  that  those 
operating  the  car  shall  keep  a  vigilant  watdi 
for  all  v^des  and  persons  on  foot  dther 
on  the  track  or  moving  towards  It,  and  on 
the  first  appearance  of  dang^  to  such  vehl- 
clss  or  persons  the  car  shall  be  stopped  In 
the  shortest  time  and  space  possible,  which 
ordinance  also  provides  that  all  gtreet  cam 
after  sunset  shall  be  provided  with  signal 
and  headlights,  and  that  no  car  shall  be 
drawn  or  propelled  at  a  speed  greats  than 
15  miles  per  hour  In  that  portion  of  the  clt7 
in  which  defendant's  car  was  being  operated 
at  the  time.  And  plaintiff  charges  that  the 
defendant's  employes  and  agoita  in  charge 
and  control  of  its  car  negligently  and  unlaw- 
fully ran  and  operated  the  car,  as  It  ap- 
proached Clarendon  avenue,  "at  a  very  high, 
negligent  'and  nnlavrful  rate  of  speed,  to 
wit  at  the  rate  of  about  25  miles  per  hoar." 
It  is  also  averred  In  the  petition  that  It 
was  dark  at  the  time,  and  that  dtfmdant 
Its  agents  and  employes,  negligently  failed 
to  have  any  headlight  or  other  signal  light 
lighted  and  burning  on  the  car,  negUgently 
failed  to  ring  any  bell  or  sound  any  gong  or 
otherwise  give  warning  of  the  approach  at 
the  car  as  It  neared  Clarendon  avenue,  neg- 
ligoitly  failed  to  keep  a  vigilant  watch  for 
vehicles  or  persons  on  foot  who  might  be  on 
the  track  or  moving  towards  It  and  n^^- 
gently  failed  to  stop  or  check  tiie  speed  ot 
the  car,  tn  the  shortest  time  and  apace  pes* 
Bible,  when  they  saw  the  dangerons  Ataa.- 
tlon  of  plaintiff's  said  automobile  and  the 
occupants  tliereolc.  The  answer  is  a  gomal 
denial,  coupled  with  the  averment  that  what- 
ever damages,  If  any,  plaintiff  sustained 
were  caused  by  the  negligence  and  careless- 
ness of  plaintiff's  driver  In  charge  of  plain- 
tiff's automobile:  The  reply  denies  the  al- 
legations of  the  negligence  of  plalntUFs  driv- 
er contained  In  the  answer. 

Inasmuch  as  the  asslgnmaits  of  error  ps^ 
tain  only  to  the  giving  and  refusing  ot  in- 
structions, it  would  swve  no  useful  purpose 
to  review  the  evidence  Airther  than  to  refer 
to  such  portions  thereof  as  are  material  to 
the  questions  before  us,  and  wMch  we  shall 
do  in  considering  the  Instructions  in  the 
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case.  At  tin  dose  of  plalntUTa  cue,  de- 
fendant, after  offering  a  peremptory  Instmc- 
tlon  In  tbe  nature  of  a  demurrer  to  the  evi- 
denoe,  wbich  was  refused  by  tbe  court,  ttood 
vpaa  Ita  demurrer,  and  oflttred  no  ertdmca 
II]  1.  Tbe  flrat  error  aaalgned  Is  tbe  refus- 
al of  tbe  court  to  ^ye,  as  offered,  an  Instmc- 
tlon  at  tbe  request  at  plalntU^  to  tbe  effect 
tbat  If  tbe  Jury  beUered  from  the  evidence 
tbat  Ibe  agents  and  sttrants  of  (Moidant 
in  cbarge  and  omtrol  of  Its  oar  foiled  to 
use  and  ezerdae  ordinary  care  In  tbe  opera- 
tion tbereof,  under  the  ^^mting  drenmstane* 
es,  "eltber  by  operating  said  car  at  an  ezcee- 
sive  rate  of  qwed  bavlDS  regard  to  tbe  cross- 
ing wUCb  It  was  ttaen  aroroacblng,  or  1^ 
fattore  to  sound  a  gong  or  rins  a  bell  or 
give  some  otbw  warning  to  tbe  driver  of 
said  automoMle  as  It  approacbed  COarendon 
Avenue  or  tv  falUmff  to  iBwp  a  vigttant 
watch  for  aU  veMolos  or  pertoM  on  foot 
ettker  on  the  incio  or  noiiitff  towardt  <t, 
or  &v  /o4Mfv  on  the  fkrtt  4pjPearanoe  of  dan- 
ger to  the  plaintifT*  otttomoMe  to  etop  ite 
cor  or  OttTt  in  the  thortett  time  and  epaoe 
posHblet*'  etc^  tben,  finding  tbat  tbe  person 
In  diargs  ot  idalntUTs  automobile  exerdaed 
ordinary  care  In  tbe  premises,  tbe  verdict 
sbould  be  for  plaintiff.  The  court  refused 
to  give  tbls  Utttmctlon  as  offered,  but  modi- 
fled  It  by  strlkli^  out  tbe  words  wbldi  we 
bave  Italicised  above,  and  give  It  as  modi- 
fled.  Appellant  insists  tbat  this  was  error. 
His  contention  In  tbls  regard  Is  tbat  there 
were  facte  and  circumstances  in  the  case 
from  wblcb  tbe  Jury  might  bave  pnqperly 
Infored  ftut  tbe  motorman  was  not  keeping 
a  vlgUant  wateb,  or  was  negligent  wltb  re- 
spect to  stowing  tbe  car,  and  tbat  [Oalnttff 
was  tber^Ore  entitled  to  go  to  the  Jury  upon 
this  assignment  of  negHgence,  as  well  as 
upon  tbose  embraced  within  tbe  Instruction 
as  given. 

Appellant  says  tbat  tbe  vlllgant  watdi  or* 
distance  Is  declaratory  of  tbe  humanitarian 
doctrine  and  reqKmdent  says  tbat  tbls  Is 
eorrect;  btit  from  an  examination  of  tbe 
ovldenoe  we  are  of  tbe  opinion  tbat  tbls 
doctrine  has  no  place  In  the  case,  and  that 
a  xeeovery  cannot  be  bad  upon  tbe  assign- 
ment of  negligence  In  question,  ^niere  was 
erldenoe  of  negligent  speed  of  tbe  ear,  of 
failure  to  bare  the  car  equipped  wltb  a  bead- 
Ugbt  or  signal  light,  and  of  fliUare  to  sound 
a  goi^;  or  give  other  warning  the  ap> 
proacb  of  tbe  car  sufflclent  to  take  theee 
qnestlms  to  the  Jury;  and  tbey  were  sub* 
mltted  to  the  Jury  by  tbls  instruction.  We 
think,  however,  that  the  evidence  failed  to 
bring  tbe  case  wltbln  tbe  rule  entitling 
plaintiff  to  bave  submitted  to  the  Jury  the 
question  of  the  negUgoice  of  defendant's 
agents  and  servants  in  charge  of  Its  car  in 
falling  to  kew  a  vlgUant  watch  or  In  falling 
to  stop  the  car  after  discovering  the  danger- 
ous situation  of  flie  automobile.  As  we  bave 
said  tbe  tntlkB  curve  on  both  sides  of  this 
oossing,  and  plainturs  evidence  Aows  that 


there  was  a  building  on  the  comer  of  the 
street,  at  Its  Intersection  with  defendant's 
right  of  way,  obstructing  tbe  view  to  tbe 
east  until  one  is  within  a  few  feet  of  the 
tnuA;  tbat  due  to  tbe  obs^cUon,  and  tbe 
curvature  of  the  tracks,  one  annroacblng 
the  track  from  the  north  as  waa  plaintiff 
could  not  see  a  car  approaching  from  the 
east  at  any  great  distance.  The  most  favor- 
able view  of  the  testimony  of  plaintiff's  driv- 
er is  that,  after  one  passed  the  building  line, 
be  could  see  a  car  to  tba  east  one  hundred 
feet  from  the  point  of  the  coUlston;  and  con- 
sequently this  must  be  taken  to  mean  that 
the  motorman  could  net  have  seen  the  auto- 
mobile in  a  posltiQO  of  dangw  tnore  tbaa 
about  one  hundred  feet  from  it  Tbe  testi- 
mony of  plain  tilFs  driver  was  that  defend- 
ant's car  was  running  from  26  to  30  miles 
per  hour.  The  testimony  of  tbe  other  wlt- 
nesses  throws  but  little  Ugtat  i^on  tbe  ques- 
tion of  the  speed  of  tbe  car.  Miss  Besde 
Turner,  who  was  an  occupant  of  the  au- 
tomobile testified  tbat  tbe  car  was  going 
very  fast  Another  witness  testlfled  that  he 
saw  Oie  car  Just  about  the  time  tbat  it 
struck  tbe  autmaoUle^  and  be  Judged  tbat 
at  about  ttie  time  of  the  colUrion  It  was 
going  IS  to  18  miles  per  hour.  His  testimo- 
ny, however,  affords  no  satisfactoiy  basts 
from  which  to  determine  the  speed  of  the 
car  when -it  was  about  one  bundred  fset 
away. 

There  Is  no  actual  testlm<my  whatsoever 
that  tbe  motorman  was  not  keeping  a  vigil- 
ant lookout,  or  did  not  use  evwy  effort  to 
stop  the  car  after  the  danger  became  ap- 
parent ;  and  tbe  question  Is  purely  whether 
from  the  facts  and  drcumstances  in  evi- 
dence it  could  be  inferred  that  the  motor- 
man  was  negligent  In  either  respect  Such 
inference  could  only  be  drawn  from  tbe  fact 
tbat  be  did  not  stcq>  tbe  car  in  time  to  avoid 
the  coUlshm;  but  tbls  inference  is  not  here 
available  to  plaintiff,  for  the  reason  tiiat 
there  is  not  a  sdntUla  et  evldoice  to  show 
within  what  distance  the  car  could  have  been 
stopped,  going  at  tbe  rate  of  speed  indi- 
cated by  plaintiff's  evldmce.  Under  tbe  evl- 
doic^  to  Justify  tbe  submission  of  tbe  case 
upon  this  theory.  It  was  necessary  for  plain- 
tiff to  show  that  tbe  car,  going  at  the  rate 
of  speed  which  his  evidence  taxAa  to  show 
tbat  It  was  traveling,  could  have  been  stop- 
ped wltbln  sucb  distance  as  it  appears  that 
tbe  motorman  could  have  seen  the  automo- 
bile. Evidently,  if  tbe  car  could  not  have 
been  stopped  vritbln  such  distance,  defmd- 
ants  agents  and  servants  In  charge  thereof 
could  not  be  held  to  be  gnllty  of  n^Ilgence 
In  falling  to  stop  it  (whatever  may  have 
been  their  negligence  In  respect  to  the  speed 
of  tbe  car,  or  In  failing  to  sound  a  warning 
of  ita  approach),  and  plaintiff's  loss  could 
not  be  said  to  be  due  to  a  failure  to  ke^  a 
vigilant  watch. 

Upon  this  question  we  cannot  do  better 
than  to  quote  from  the  opinion  in  Dey  v. 
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trmted  Ballways  Co^  140  Ho.  App.  461,  120 
8.  W.  184,  concerning  tba  application  of  tbe 
so-called  humanitarian  doctrine  to  a  like 
altoatlon,  where  this  court,  speaking  through 
Nortonl,  3.,  said:  "From  the  doctrine  thns 
stated,  it  is  obrions  that  it  may  not  be  In- 
voked In  any  case  nnleas  It  appears  that  de- 
fendant conld  hare  averted  Oi»  Injury  after 
the  injured  person  is  either  aeen,  or  by  tbe 
exercise  of  ordinary  care  could  have  been 
seen,  either  in  or  about  to  come  Into  a  posi- 
tion of  perU.  Therefor^  irtiere  It  Is  obvious 
that  the  motorman  could  not  have  averted 
the  injury  after  the  perlloua  situation  of 
the  plaintiff  was  revealed,  or  might  have 
been  dlscovoed  by  him  by  the  exercise  of 
ordinary  care  to  that  en^  the  doctrine  of 
the  last  clear  chance  does  not  obtain.  Roeo' 
feldt  V.  St  Ll  A  Sub.  By.  Co.,  ISO  Mo.  554 
[79  S.  W.  706] ;  Rlssler  v.  St  Louis  Transit 
Co.,  118  Mo.  App.  210  [87  B.  W.  578];  Boyd 
V.  Wabash  By.  Co.,  105  Mo.  871  [16  S.  W. 
909].  •  •  *  There  is  not  a  syllable  of 
testimony  in  the  case  tending  to  show  In 
what  distance  a  car,  mnnlng  at  the  rate  of 
fifteen  miles  an  liour,  as  was  this  on^  could 
have  been  stopped  by  employing  tbe  appli- 
ances at  hand  for  tbe  purpose,  and  with  due 
care  for  the  aafe^  at  those  upcm  the  same. 
*  *  *  Where  It  Is  obvious  that  the  motor- 
man  may  not  stop  the  car  or  avert  the  In- 
jury by  exercising  ordinary  care  to  that  end, 
tbe  last  clear  chance  or  bumanltartan  doc- 
trine does  not  obtain."  In  this  connection 
see^  also,  Markowlts  v.  Ballroad.  180  Mo.  860, 
86  S.  W.  361,  69  B.  A.  880;  Theobald  v. 
Transit  Co.,  191  Mo.  396,  90  S.  W.  8S4;  Mc- 
Gee  V.  Railroad,  214  Mo.  530,  114  S.  W.  33; 
Ellis  V.  Metropolitan  Street  Ballway,  234 
Mo.  657,  138  S.  W.  28;  Burge  v.  Railroad. 
244  iio.  76,  148  S.  W.  925;  Hawkins  v.  Ball- 
road,  135  Mo.  App.  624,  116  S.  W.  16. 

[2]  It  la  true,  as  appellant  suggests,  that 
although  defendant's  agents  and  servants 
used  every  effort  to  avoid  the  Injury  after 
discovering  the  dangerous  position  of  plain- 
tiff's automobile,  and  found  it  ImpossUde  to 
do  so,  nevertheless  that  will  not  excuse  the 
defendant  If  its  agents  and  servants  were 
guilty  of  prior  negligence  which  created  the 
impossibility.  That  is  to  say,  if  the  motor- 
man  was  unable  to  stop  tbe  car  because  of 
Diligence  in  running  It  at  an  unlawful 
rate  of  speed,  thereby  disabling  himself  from 
eo  stopping  it,  defendant  is  not  excusable 
from  liablUty.  See  Williams  v.  Railroad,  149 
Mo.  App.  loc  <at  491,  131  S.  W.  115,  and 
cases  cited.  But  this  does  not  affect  the  qoes- 
tlou  before  us;  for  the  instruction  with 
which  we  are  dealing  authorizes  a  recovery 
on  the  ground  of  tbe  negligent  speed  of  the 
car,  thereby  submitting  this  qnestfon  .to  the 
jury. 

The  contention  is  also  made  that  "no  ex- 
pert testimony  was  necessary  to  show  that  if 
tbe  car  had  beeu  under  such  control  and 
proceeding  at  such  a  reasonable  rate  of 
speed,  as  the  dangerous  character  of  the 


crossing  required,  It  could  have  been  stopped 
in  time  to  avoid  tiie  acddent"  &i  tfilB  con- 
nection we  are  referred  to  the  cases  of  Lat- 
son  T.  Transit  Co.,  192  Mik  4tt,  91  S.  W. 
109,  and  Beler  v.  Transit  Oo^  197  Mo.  216^ 
94  8.  W.  876.  In  tbe  Lataon  Case  It  was  said 
that  no  expert  testimony  was  neeessaxy  to 
show  that  a  car  traveling  at  the  rate  of  6% 
or  7  mllea  an  hour  could  have  beat  stopped 
in  a  distance  of  40  feet  In  the  Beler  Case 
there  was  evidence  that  tbe  car  was  actually 
stopped  in  its  own  length  plus  8  or  10  feet 
In  the  case  before  us  the  facts  In  erldence 
are  not  audi  aa  to  Justify  the  infemce  Oat 
the  car  could  have  been  stoj^ied  within  tbe 
distance  at  whldi  it  appears  the  motimnan 
might  have  dlscorered  the  automobile  and 
there  is  no  positive  testimony  touching  this 
question  whatsoever. 

Our  conclusion  la  tiiat  the  court  did  not 
err  in  modtcying  plalntUTa  instcnctlon  In  the 
manner  indicated  above.  This  alao  disposes 
of  the  assignment  of  error  with  respect  to 
the  giving  of  an  Instruction  for  defmdant  to 
the  effect  that  plaintiff  was  not  entitled  to 
recover  on  the  asEdgnmmt  at  negUg^ice 
which  we  have  Just  beax  discnsalng. 

[I]  2.  ^e  remaining  as^gnment  of  error 
pertains  to  the  giving  of  an  instruction  of- 
fered by  defendant  telling  the  Jury  that  it 
was  the  duty  of  the  driver  of  plalntUTs 
automoMle  to  look  and  listen  for  the  ap- 
proach of  cars  before  going  on  the  track; 
and  that  If  the  jury  found  from  tbe  evidence 
that,  when  tbe  driver  approached  tbe  track. 
"If  he  had  looked  he  could  have  seen  the  car 
ai^roaching,  or  If  he  had  listened  could  have 
heard  the  car  approaching,  and  that  he  drove 
upon  the  track  without  looking,  or,  If  he  did 
look,  without  heeding  what  he  saw,  and 
without  listening,  or  without  heeding  what 
he  heard,"  then  plaintiff  was  not  entitled  to 
recover.  Appellant  urges  that  this  instruc- 
tion should  not  have  been  given,  for  the  rea- 
son, as  he  says,  that  contributory  negUgence 
is  an  affirmative  defense  and  the  burdoi  of 
proving  the  same  rested  upon  tbe  defendant, 
and,  further,  that  there  was  no  evidence  of 
contributory  negUgence  on  the  part  of  the 
driver.  We  think  that  there  was  no  error  In 
giving  this  instruction.  The  pleadings  made 
the  question  of  the  contributory  negligence 
of  the  driver  of  plaintiff's  automobile  an  la- 
sue  in  the  case.  It  was,  of  course,  an  af- 
firmative defense,  and  the  burden  of  es- 
tablishing It  was  on  tbe  defendant  Never- 
theless, in  carrying  that  burden.  It  was  not 
essential  that  defendant  introduce  teBtimony 
of  Its  own.  If  plaintiff's  own  proof  tended 
to  establish  such  contributory  negl^ence.  It 
was  available  to  defendant  In  snpport  of  the 
allegations  of  its  answer.  And  we  think  that 
it  cannot  be  said  that  there  was  no  evidence 
in  plaintiff's  case  of  the  driver's  contributory 
negligence.  Plaintiff  seems  to  have  recog- 
nized that  there  was  evidence  from  which  it 
might  be  inferred  that  plaintiff's  driver  was 
negligent  in  the  inremlses,  for  plaintiff  very 
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properly  Babmittea  tbat  Ibbob  In  tbe  In- 
strncUon  wUcli  it  zeonested  tbe  coart  to  give. 
PlBlntUTs  drlTer  testifled  that  be  knew  tbe 
tndu  crossed  tbe  street  at  this  point  They 
were,  of  course,  a  signal  of  danger,  and  the 
law  Imposed  upon  bim  tbe  daty  of  looking 
and  hstenlng  before  gotng  upon  them. 

[4]  WbUe  there  was  direct  testimony  that 
tbe  dzlTer  looked  In  botb  dlrecttons,  and  lla* 
tened,  before  going  upon  the  tracks,  there 
woe  Glrcnmstanees  in  erldoice  from  which 
the  inference  may  be  drawn  tbat  ha  did  not 
look  and  listen,  or  did  not  heed  what  be  aaiw 
and  heard.  It  appears  that  the  bidldlng 
whlcSi  obetmcted  the  view  to  tbe  east  stood 
some  10  or  12  feet  back  from  the  tracks. 
The  driver  of  the  aatomobUe  testifled  that 
after  jfaming  the  bnildlng  line  one  could  see 
a  car  from  75  to  100  feet  away.  He  farther 
testifled  tiuit  the  antomoUle  was  going  .very 
Blowly^bont  three  or  four  miles  per  honr 
—and  conld  bare  been  stora«d  in  four  or 
fire  feet  His  failure  to  stop  U,  and  thus 
aToid  tbe  collision,  under  the  circnmstances 
In  eridoice,  was  a  matter  to  be  takoi  Into 
consideration  In  connection  with  tbe  testl- 
mcmy  that  be  looked  and  listened  before  go- 
Ins  on  the  tracks.  The  latter  testimony  was, 
of  course,  not  concluslTe.  See  Gannon  t. 
Ladede  Gaslight  Co.,  14S  Ho.  002,  46  8.  W. 
868,  47  8.  W.  907,  43  U  B.  A.  SOSw  And 
especially  since  the  physical  facts  most  be 
said  to  have  had  some  tendency  at  least  to 
contradict  it 

In  OUT  Judgment  tbe  facts  and  drcnm- 
stances  in  evldenee  wero  sufficient  to  war- 
rant the  giving  of  this  instruction. 

A  careful  examination  of  the  record  re- 
Teals  no  reversible  eiror,  and  hence  the  Judg- 
ment of  the  drcoit  court  must  be  affirmed. 
It  Is  80  ordered. 

BBTNOLDS,  P.  J.,  and  NOBTONT,  7.,  con- 
cur. 


SOHLIMSEI  v.  CITY  OF  ST.  JOSEPH  et  al. 

(Kansu  City  Court  of  Appeals.  MisBonri. 
May  5, 1913.) 

1.  MUHIOIPAI.  OOBPOBATIOHS  (|  821*)— DSnO- 
TIVE  STBEETTS— CONTBIBUIORT  NSOUQENCB— 
QUESTIOne  FOE  JUBT. 

A  person  who  knew  In  a  general  way  tbat 
men  were  working  on  a  street  near  his  residence, 
but  was  not  shown  to  know  of  a  tar  boiler  end 
planks  in  the  street,  and  who  positively  denied 
that  be  knew  such  obstructions  were  there,  could 
not  be  held  guilty  of  contributory  negligence,  as 
a  matter  of  law,  in  leaving  the  sidewalk,  where 
a  red  ligbt  warned  him  of  an  obstruction,  and 

Eroceeding  in  tbe  dark  along  tbe  street  which 
ad  not  been  withdrawn  from  public  use,  there 
being  no  lights  nor  barriers  to  warn  him  of  dan- 
ger in  the  street,  especially  where  he  was  in- 
jured by  falling  over  such  planks,  one  end  of 
which  was  on  tbe  tar  boiler,  and  was  not  in- 
jured by  Inevitable  concomitants  of  tbe  work, 
such  tu  the  tom-up  condition  of  the  street  or 
a  hole  or  other  irregularity  in  its  surface,  since 
knowledge  tbat  such  obstructions  were  there 


eould  not  be  impated  to  him  in  tbe  face  of  his 
positive  denial  of  knowledge. 

[Ed.  Note.— For  other  cases,  see  Honicipul 
Coitrarations,  Gent  Dig-  H  1746-1757;  Bee. 
Dig.  i  821.«y 

2.  MnmciPAL  CoBPOBATxoNs  m  821*)— Dino* 

TIVB  STBERS  —  ACTIONS  —  QUBSTIONS  FOB 
JUBT. 

In  an  action  for  injuries  caused  by  obstruc- 
tions in  a  street  which  was  being  paved,  it  was 
a  qnestlon  of  fact  for  the  jury-  whether  the 
street  had  been  withdrawn  from  public  use. 

[Ed.  Note.--E\>r  other  cases,  see  SCnnidpal 
Corporations,  Cent  Dig.  H  1745-17D7;  Dec 
Dig.  {  821.*] 

8.  Tbial  (I  252*) — ^iNSTBUcnoNs  —  Asstjwp- 
TioNs  AS  TO  Facts  Not  Sobtaihed  bt  Evi- 
dence. 

An  Inktmctlon  whiA  told  tbe  Jury  tbat 

Elaintiff  had  made  certain  admissions  which  he 
ad  not  made  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  505.  596-612 ;  Deo.  Dig.  252."] 

4.  Municipal  Cobpobations  (§  822*>— Defec- 
tive Stbeetb— Actions— Ikstbuotions. 
In  an  action  (or  injuries  to  a  pedestrian 
who  left  tbe  sidewalk  on  account  of  obstructions 
and  proceeded  in  tbe  dark  along  a  street  which 
was  being  paved  but  whicb  had  not  been  with- 
drawn from  public  travel,  an  Inatruction  that 
by  leaving  the  sidewalk  he  assumed  aU  risks, 
even  of  defendant's  negligence,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1768-1762:  Dec. 
Dig.  I  822.*] 

6.  Municipal  Cobpobations  Q  822*>— Defeo- 
TiVB  SrraETS— Actions— iNpntucnoNs. 

An  instruction  that,  as  to  one  who  knew 
in  a  general  way  that  a  street  was  being  im- 
proved, there  was  no  duty  to  place  red  lights 
or  obatmctiona  to  warn  him  of  the  condition  of 
the  street  was  properiy  ntused. 

[Ed.  Note.— For  other  cases,  see  Hnnldpal 
Corporations.  Cent  Dig.  ||  1768-1762;  Dec 
Dig.  i  822.*] 

6^  Municipal    Cobpobations    (|    759*)  — 
Stbeetb— WiTHDBAWAL  eboh  Public  Use. 
Part  of  a  street  which  is  being  paved  may 

be  open  to  public  use,  although  anoUier  part  has 

been  withdrawn  from  use. 
[Ed.  Note.— For  other  cases,  see  Municipal 

Corporations,  Cent  Dig.  Si  1595-1600:  Dec 

Dig.  i  769.*] 

7.  Tbial  (J  188*)— Instbuotionb— Infebences 

FBOU  EVIDENOI. 

An  instruction  that  tbe  jury  must  infer  cer- 
tain facts,  which  were  guestions  to  be  determined 
by  them  upon  tbe  consideration  of  the  testimony 
on  both  aides,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  412,  4»6;  Dec  Dig.  f  188.*] 

8.  Trial  (g  258*)  — Instbuotions  — Ionobing 
Evidence. 

In  an  action  for  injuries  caased  by  ob- 
structions in  a  street,  instructions  were  not  er- 
roneous, as  claimed,  on  the  ground  that  they 
ignored  plaintiff's  **intimate  knowledge"  of  the 
street,  where  it  was  not  shown  that  he  had  any 
intimate  knowledge,  .  and  the  instructions  ex- 
plicitly required  the  jury  to  find,  before  finding 
a  verdict  for  plaintiff,  that  he  was  not  aware  of 
the  obstructions  and  me  danger  of  walking  along 
the  street  on  account  thereof,  and  tbat  he  ezer* 
cised  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  613-623;  Dec.  Dig.  S  253.*] 

9.  Municipal  Cobpobations  (S  751*)— Dbteo- 

TIVB  STBEBTS— LlABILITT  FOB  iNJUBtES. 

A  dty  was  liable  for  tiie  negligence  of  Its 
paving  contractor  !n  failing  to  maintain  lights 
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aod  barrlen,  dnce  It  wh  the  cUtft  primuT 
duty  to  keep  its  sidewalks  and  streeti  In  a  reft- 
sonablr  safe  condition  for  travel. 

[Ed.  Note.— For  other  caae^  aee  Uiiiild|Ml 
Corporations.  Gent  DlK.  Hlo80-lS82;  D*ec. 
.  Dig.  i  751.  •] 

10.  Neqliqenoi  (1 1S4*)— Actions— BviDEKOE. 

Proof  of  an  ordinance'  requirina  erery  per- 
son having  the  use  of  any  porti(m  of  a  street  or 
sidewalk  for  any  purpose  to  place  red  l^ta  in 
a  conspicaoas  place  In  front  of  such  obstroc- 
tioDs  from  sunset  until  sunnse,  and  that  a  con- 
tractor engaged  in  paving  a  street  failed  to  com- 

{»ly  therewith,  made  a  prima  fade  case  of  neg- 
igence  against  the  contractor,  especially  where 
it  had  contracted  to  obeerve  all  ordlnaneea  lela- 
tlve  to  obstructing  streets,  maintaiplng  rignau, 
and  keeping  a  passageway  open. 

[Bd.  Note.— For  other  cases,  see  N^Ugence, 
Cent  Dig.  U  207-270,  272,  273;  Dec  Dig.  | 
134.*] 

U.  UaiaoxFU  CoBFOBAnoifB  (S  788*)— 
noxxvB  Smna— liUBXLUT  fob  Injubibs. 
To  render  a  dty  liable  for  the  negligence 
of  Ita  contractor  engi^ed  in  paving  a  street  in 
failing  to  place  lights  and  barriers.  It  was  not 
necessary  uiat  the  obstruction  causing  the  in- 
jury should  have  been  there  suffidently  long  to 
charge  the  dty  with  notice,  since,  having  au- 
thorized the  obstructions,  notice  was  not  neces- 
■ary. 

[BkU  Note.— For  other  cases,  see  Munidpal 
CorpoimtloiiB,  Ont  Die.  H  1641-1648,  1G46, 

Appeal  from  Circuit  Court,  Bndiaiuui 
County;  Wm.  D.  Rusk.  Judge. 

Action  by  John  M.  Scblinskl  against  the 
City  of  St  Joseph  and  another.  Judgment 
for  plalnttff,  and  defendanta  appeal..  Af- 
firmed. 

W.  B.  Norrls,  O.  EL  Sbolta,  and  Fbll  A. 
Slattery,  all  of  St  Joseph,  tor  appellant  City 
of  St  Joseph.  O.  G.  Mosman,  of  Kansas 
Glt7,  and  Ylnton  Pike,  of  St  Joseph,  for  ap- 
pellant Metropolitan  Paving  Co.  Morte  H. 
Gralg,  of  St  Joa^i,  and  O.  A.  Mosman,  of 
St  Joaqtb,  tm  reqMMtdent 

TBIMBLE,  J.  The  defendant  dty  of  St 
jMeph  authorized  the  paving  of  Harvard 
street,  a  much  traveled  thorooghfare  of  that 
munldpallty.  and  entered  Into  a  contract 
with  Its  codefendant,  the  MetroiMlltan  Pav- 
ing Company,  to  do  die  work.  During  the 
pn^ireeB  of  the  Improvement  plaintiff,  in 
walking  along  tlie  street  at  night,  fell  ovw 
certain  obetractlons  i^laced  there  by  the  par- 
ing companr  and  was  injured.  He  sues, 
fharglng  negligence  on  the  part  of  both  de- 
fendants In  fftillng  to  place  barriers  so  as  to 
warn  trav^ers  ct  snch  obstmctiona  and  in 
falling  to  U^t  aalA  street  or  to  place  red 
lights  or  danger  signals  at  the  place  where 
said  obstmcUons  were  located. 

Plaintiff  had  lately  moved  Into  his  led- 
dence  on  the  south  side  ot  Harvard  street, 
bi^ng  the  second  house  east  ctf  an  alley  run- 
ning north  and  south  and  crossing  said 
street  at  ri^t  angles.  The  house  and  lot 
between  plaintiff  and  the  alley  wwe  owned 
and  occupied  by  a  man  named  Swearingen. 
A  tar  boUer  used  by  the  paving  company 


was  standing  some  ten  feet  or  more  from 
the  curb  ont  In  Harvard  street,  about  op- 
posite the  comer  formed  by  the  east  side  of 
the  alley  and  the  south  side  of  Harvard 
street  In  the  alley  and  south  of  the  ride- 
walk  on  the  aottth  side  of  Harvard  street 
was  a  tar  kettle  used  by  the  paving  company. 
This  kettle  was  not  far  from  the  west  line 
of  the  Swearingen  lot  At  the  comer  ftemed 
by  the  west  line  ot  the  alley  and  the  sooth 
line  of  Harvard  street  a  red  U^t  danger 
signal  hung  over  the  sldewaUc  In  the  center 
of  Harvard  street  and  on  a  line  with  the 
east  line  of  plaintiff's  lot,  if  prolonged  to 
the  center  of  the  street,  hung  a  dty  dectric 
arc  lamp,  but  it  was  not  UChted  <m  the  nigbt 
of  the  injury.  There  was  no  other  dty 
lamp  in  that  vldnltr  and  no  red  light  at  or 
near  the  tax  boiler  or  barrels  setting  there. 
These  barrels,  12  <nr  16  In  number,  woe 
empty  and  piled  upon  the  walk  east  ot  the 
alley,  while  west  of  the  alley  was  a  sewer 
Inlet,  the  top  of  which  had  teai  removed  to 
raise  It  to  the  grade,  as  the  contractor  had 
agreed  to  do,  leaving  a  hole;  and  a  large 
pile  of  dirt  lay  on  the  sidewalk  at  that  pdnt 
From  the  edge  of  the  tar  bcdler  down  to  the 
gutter  surface  thero  were  two  planks  dde 
by  side,  the  aids  of  which  rested  against  Qm 
curb.  The  contract  for  the  improvement 
contemplated  the  use  of  the  street  by  the 
public  during  the  progress  of  the  work.  The 
work  on  the  street  commenced  somewhere 
about  the  latter  part  of  September,  and  the 
first  work  done  was  the  laying  of  the  cement 
sidewalks  which  were  flnldied  and  had  been 
thrown  open  to  and  used  bj  the  publla 
FlalntiirB  fall  occnrred  cm  tin  niglit  of  Nih 
vember  8,  1911. 

Prior  to  the  Injury  and  during  the  progress 
of  the  work,  the  street  had  been  torn  up  and 
In  a  rough  condition.  But  at  the  time  of 
plalntUTs  fall  sudi  progress  had  been  made 
that,  while  the  street  was  not  yet  finished, 
yet  this  rough  condition  no  longer  existed 
and  It  was  used  by  pedestrians  and  to  smne 
extent  by  teams.  The  surface  of  the  street 
was  covered  evenly  with  crushed  rock  of 
small  sice,  such  as  are  commonly  used  for 
the  top  course  in  a  macadamized  street,  and 
there  waa  no  moro  danger  In  walking  on  the 
street  where  plaintiff  was  hurt  than  on  any 
other  freshly  macadamized  roadway.  If  It 
had  not  been  Cor  the  tar  boiler  and  the  plank 
extending  from  its  top  ^wn  to  the  snrfftce 
of  the  gutter  against  the  curb. 

On  tiie  night  of  the  injury  plaintiff  left 
his  reddence  and  went  to  tlie  sidewalk  In 
front  of  his  house.  From  thence  he  proceed* 
ed  west  along  the  sidewalk  unttl  he  noticed 
the  red  light  hanging  over  the  ddewalk,  at 
the  place  hereinbefore  indicated,  and  a* 
that  there  was  some  kind  of  an  obstmction 
there.  Being  thus  notified  of  danger  on  the 
sidewalk  and  seeing  no  danger  signals  out  in 
the  street,  and  not  knowing  of  the  tar  boiler 
and  planks  extending  therefrom,  he  turned 
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off  the  aldewftlk  out  into  the  street  and  pro- 
ceeded on  tal«  wny  wmt  to  get  fhe  oth 
•troetlon  and  red  U|^t  <ai  Qie  aldowalk.  It 
ms  dark,  and  tbe  tar  boiler  and  planks 
could  not  be  aeen.  He  bad  proceeded  but  a 
little  way  wben  Us  ankles  struck  these 
planks  leading  from  Oie  tar  boiler,  and  he 
was  thrown  heaTily  to  the  pavement,  injur- 
ing his  sbonlder  in  a  way  to  cause  him  con- 
siderable pain  and  rendering  him  unable  to 
UBB  bis  ann,  to  p«form  mannal  labor,  or  to 
button  Us  clottafls.  Tbe  doctor  testlfled  that 
In  Us  oidnlon  It  would  get  well  In  about  five 
or  six  months.  Tbe  jai7  rrtumed  a  verdict 
tm  leoo.  Defendants  appealed. 

There  was  Introduced  In  evidence  a  dty 
ordinance  requiring  every  person  having  the 
use  of  any  portion  of  a  street  or  sidewalk 
for  any  porpwe  to  place  red  Ugbto  In  a  con- 
spicuous place  In  front  of  sndi  obstructions 
from  sunset  nntil  sunrise  eadi  night  during 
the  time  such  obstruction  remains.  And 
the  contract  between  the  dty  and  the  paving 
oonqpany  required  the  latter  to  ob^  all 
ordinances  In  relatlcai  to  maintaining  slgnalB 
as  to  obstructions  in  the  stxeet,  to  keep  open 
passageways,  and  to  save  the  dty  harmless 
tima  all  raits  In  conseonawe  of  any  nes- 
llgenoe  in  guarding  snch  obstructions. 

[1]  It  is  urged  that  plaintiff  was  gnUty  of 
contributbry  negligence  as  matter  of  law, 
and  tbat  Ute  demurrw  to  tbe  evidence  Should 
have  been  eustalned. 

It  vras  not  shown  that  plaintiff  knew  the 
tar  boiler  and  planks  were  there  or  that 
any  obstructions  were  out  In  the  street 
True,  he  knew,  In  a  general  way,  that  men 
were  working  on  Harvard  street,  had  seen 
teams  hauling  rock  on  the  street,  but  he 
knew  HtUe  about  the  woxk  and  thought  they 
wwe  doing  some  r^;)alr  work ;  he  never  went 
to  see.  In  going  to  uid  from  tbe  paAlng 
bouse  where  he  woifted  he  vnut  by  way  of 
the  alley  In  the  rear  of  his  pr<n)erty,  wUch 
was  tbie  shortest  route.  He  had  never  seen 
the  tor  boiler  nor  the  planks  before  and  did 
not  know  the  men  were  using  them.  He  de- 
nied podtlvely  that  he  knew  the  obstruo 
tltms  were  fbne,  and  knowledge  of  their  «r- 
Istence  could  not  be  imputed  or  attributed 
to  him  In  the  face  of  snch  deniaL  Boberto 
V.  Piedmont,  166  Mo.  App.  1,  148  8.  W.  119. 
It  must  be  borne  In  mind  that  it  was  not  a 
tom-up  condition  of  tbe  street,  or  a  hole  or 
ottier  Irregularities  In  the  surface  of  the 
street,  Inevltoble  concomitants  of  the  work, 
tbat  caused  tbe  Injury.  But  it  was  these 
planks  left  In  a  sloping  position  above  the 
surface  and  crosswise  of  the  street  that 
caused  Us  Injury.  Knowledge  of  these  was 
not  shown  and  cannot  be  imputed  to  plaln- 
tifl.  Russell  V.  Oolnmbia,  74  Mo.  480,  41 
Am.  Bep.  825 ;  Wiggin  v.  St  Lonls,  186  Mo. 
668,  loa  dt  664,  666,  87  S.  W.  628.  Nor 
can  It  be  said  that  plaintiff  was  negligent 
in  walking  along  the  street  in  the  dark.  De 
Courcy  v.  Prendergast  140  Mo.  App.  169, 
loc  dt  177,  120  S.  W.  632;  Ferrigo  v.  St 


Louis,  186  Ma  274,  84  S.  W.  80;  Knight  v. 
Kansas  atr.  188  Mo.  App.  163,  loc.  dt  169. 
119  S.  W.  960.  Besides,  he  would  not  have 
left  t3ie  riidevalk  and  gone  Into  the  street 
except  to  get  around  the  obstruction  on  the 
sidewalk  of  wUfih  tbe  red  lUht  at  Uiat  point 
warned  him.  Inasmuch  as  be  was  warned 
off  tbo  sidewalk,  he  bad  the  tight  to  assume 
that  the  street  wss  all  right  or  it  also  would 
be  goarded  by  a  Ught,  or  that  if  both  street 
and  sidewalk  were  impassable,  the  street 
would  not  be  left  open  without  bsniers.  Ap< 
pellant,  howevw,  contends  that  plaintiff  is 
not  to  a  position  to  com^ato  of  insuffldent 
barricsdsa ;  Uiat  barricades  are  only  of  use 
to  advise  a  strangw  that  the  way  is'  dan- 
gerous. 

[2]  TUs  assumes  that  plaintiff  knew  It  was 
dangerous,  and  further  assumes  that  the 
street  was  not  open  to  travel,  and  that  i^aln- 
tlff  knew  that  But  the  question  whether 
the  street  had  been  withdrawn  from  public 
use  was  a  question  of  fact  submitted  to  tbe 
Jury,  and  them  it  was  found  not  to  have 
been  withdrawn.  Tbe  demurrer  was  properly 
overruled. 

[S,4]  Instruction  A  asked  defendant 
was  rinsed.  We  think  properly  so,  first,  be. 
cause  It  told  the  Jury  pi«<wHff  bad  made  cer- 
tain admissions  wUdi  lie  had  not  made; 
second,  because  it  in  tSeet  told  tbe  Jury  that^ 
when  plaintiff  left  tbe  sidewalk,  when  warn- 
ed by  the  red  light  on  it  and  went  toto  the 
street,  he  assumed  all  rl^,  even  tbe  risk 
of  defendant's  negligence. 

Instruction  B  was  a  demurror  to  the  evi- 
dence which  we  have  already  said  was  prop- 
erly refused. 

[t]  Instmctton  C  dedares  in  ^ect  that, 
as  to  one  who  knows  in  a  general  way  tbat 
a  street  is  bdng  Improved,  tiiere  Is  no  duty 
to  place  red  lights  or  obstructions  or  to  com- 
ply with  any  other  provisions  of  the  dty 
ordinance  in  relation  to  precautions  to  be 
token  in  ddng  the  wotk.  Ita  refusal  was  not 
error. 

[I]  Instruction  D  was  pn^edy  refused  be- 
cause it  declsred,  as  a  matter  of  law,  that 
the  mere  fact  the  street  was  being  paved 
withdrew  it  from  ptAlic  traveL  This  Is  a 
question  of  fact  and  not  of  law.  A  part  of 
the  street  may  be  withdrawn  and  the  other 
part  left  open  to  public  use.  Pbelan  v.  Pav. 
ing  Co.,  227  Mo.  666.  127  a  W.  818.  137  Am. 
St  Bep.  682.  The  instrucUrai  was  also  er^ 
roneoos  to  that  it  declared  plaintiff  assumed 
every  risk,  even  tbe  defendants'  n^llgence. 

[7]  Instruction  B  told  the  Jury  they  "must 
infer"  certoln  facts  wUch  were  questions  to 
be  determined  by  them  upon  a  condderatton 
of  the  testimony  on  both  ddes. 

[I]  Oomplalttt  is  made  of  respondoifs  in- 
structions on  the  ground  that  they  omit  or 
"ignore  as  immaterial  platottff's  intimate 
knowledge  of  the  street"  In  the  first  place, 
It  was  not  proven  tliat  he  had  any  "intimate 
knowledge"  of  the  street  In  the  second 
plac^  the  instructions  eqtUdtly  required  the 
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Jnry  to  find  "that  the  plaintiff  was  not  aware 
of  the  tar  boiler  and  tank  In  said  street  and 
the  danger  of  walking  along  said  street  on 
account  of  the  obstruction  therdn,"  and  that 
be  was  "walking  along  said  street  in  the 
exercise  of  ordinary  care,"  etc.,  before  they 
could  find  a  verdict  for  him. 

[I]  Another  contention  Is  made  that  **where 
the  obstruction  created  In  the  street  Is  pure- 
ly collateral  to  the  work  to  be  done,  and  Is 
entirely  the  result  of  the  wrongful  acts  of 
the  contractor,  the  employer  (defendant  dty) 
Is  not  llablft,'*  This  orerloofes  the  fact  that 
the  defendant  dty  rested  under  a  primary 
boun4en  duty  to  keep  Its  aldeiwalks  and 
streets  in  a  reasonably  safe  condition  for 
travel  In  this  case,  by  maintaining  Ugbts  and 
barriers.  This  dntr  it  can  neither  delegate 
not  aTold.  Sappington  t.  Gentralla,  162  Mo. 
App.  418,  loc.  dt.  421, 144  S.  W.  1112;  Welsh 
T.  St.  Louis,  78  Mo.  71,  loc  dt  74;  Village 
of  Jefferson  r.  Gbapman,  127  III.  438.  20  N. 
B.  S3,  11  Am.  St  Rep.  188;  Benton  t.  St 
Louis,  217  Ho.  687,  loc  dt  700,  U8  S.  W. 
418,  129  Am.  St  Bep.  661;  lindsay  v.  Kan- 
sas aty,  195  Mo.  166,  03  S.  W.  273;  An- 
derson T.  Fleming,  160  Ind.  S97,  67  N.  E. 
443,  66  L.  R.  A.  119.  In  most  of  the  cases 
dted  by  appellant  on  this  point  there  was 
no  such  bounden  primary  duty  resting  on 
the  dty.  Hence  they  are  not  in  point  In 
the  others  the  facts  are  wholly  different 
rendering  the  cases  inapplicable  to  Om  ques- 
tion now  considered. 

[10]  Counsel  for  the  paving  company  dte 
Bentley  y.  Telephone  Co.,  142  Mo.  App.  215, 
126  S.  W.  533,  to  reUeve  It  of  UablUty.  The 
case  does  not  so  hold.  In  that  case  It  was 
not  held  that  the  company  was  not  liable  on 
a  proper  showing,  but  that  the  negligence 
complained  of  was  not  the  proximate  cause 
of  the  Injury.  Proof  of  the  ordinance  re- 
quiring the  paving  company  to  put  up  lights 
and  barriers,  and  of  Its  failure  to  comply 
therewith,  made  a  prima  fade  case  of  negli- 
gence against  it  Ryan  v.  Kansas  City,  232 
Mo.  471,  loc.  dt  486,  134  S.  W.  666,  985. 
Especially  when  It  Is  shown  that  it  contract- 
ed that  it  would  observe  all  ordinances  In 
relation  to  obstructing  streets,  maintaining 
signals,  and  keeping  a  passageway  open. 

[II]  A  final  contention  is  made  that  the 
charge  against  the  dty  is  that  it  negligently 
placed  or  caused  to  be  placed  a  board  In  the 
street;  and  there  is  no  allegation  nor  proof 
that  the  obstruction  bad  been  in  the  street 
for  a  sufficient  time  to  create  a  duty  on  the 
city  to  remove  It.  This  is  a  misconception  of 
the  petition.  The  negligence  charged  against 
the  dty  is  not  in  pladng  the  board  there 
but  In  failing  to  place  lights  and  barriers 
on  the  obstructions  its  codefendant  had  by 
the  dty's  authority  placed  in  the  street 
Where  the  dty  has  authorized  the  pladng  of 
obstructions  in  the  street  notice  to  the  dty 
la  not  necessary  to  render  it  liable.  Hani- 


ford  T.  Eansaa  CSty.  103  Mo.  172,  loc  dt  181, 
16  S.  W.  753.  "Where  a  dty  grants  per- 
mission for  an  act  to  be  done  in  a  street  tboi 
the  law  charges  it  with  notice  of  evorythiiig 
which  Is  done  in  pursuance  of  that  act,  isd, 
of  coarse,  the  party  who  performs  the  act  li 
not  entitled  to  notice,  for  the  t^vloas  reason 
that  he  has  actual  knowledge  thereof."  Me- 
ban  V.  St  Louis,  217  Ho.  85,  loc  dt  40, 116 
S.  W.  614,  617. 

Havliv  car^uUy  gone  over  the  record  and 
the  points  made  by  appellant  find  no 
reversible  error,  and  therefore  must  affirm 
the  Judgment  So  ordered.  All  concur. 


MeGRATH  T.  TAUFTa  B9TATSL 
(St  Louis  Court  of  Ag^^  MISBonri.  Hay  6, 

1.  Appeal  awd  Ebbob  (|  1017*)— Rktoew— 

FlNDinOB  BT  ReFBBSE. 

While  the  appellate  court  may  review  the 
findings  of  fact  by  a  referee  In  cases  of  in- 
voluntary reference,  and  approve  or  disap- 
prove it  in  whole  or  in  part  »  i*  not  bound  to 
review  such  findings, 

[Ed.  Note.— For  other  easea,  see  Appeal  ud 
Error,  Cent  Dig.  H  8911,  S961,  S8M-4006; 
Dec  iMg.  S  1017 

2.  RK¥XBBNCI  (I  99*)— FiNDIHOS— EFTBCT. 

The  report  of  a  referee,  in  case  of  an  in- 
volaotary  reference,  involving  the  examfatation 
of  a  long  account,  u  always  sul^ect  to  rerisw 
by  the  drcnit  court 

[Ed,  Kote.— For  other  cases,  see  Reference, 
Cent  Dig.  ${  148-166;  Dec.  Dig.  1  99.*] 

3.  Apfxax  ano  Ebbob  ({  1022*)— Bxvm— 
Finding  bt  Repebek. 

Where  a  finding  by  the  referee  has  been 
approved  by  the  trial  court  who  heard  ex- 
ceptions thereto,  this  determinatiim,  while  not 
conduslve.  Is  piaracnlarly  persnasive  to  the  ap- 
pellate court 

[Ed.  Note^For  other  cases,  see  Appeal  ud 
Error,  Cent  Dig.  ||  4016-4018;  Dec  Dig.  I 
1022.*] 

4.  executobs  and  ad1cinibtbat0b8  (|  221*>- 
Claihs— Loans  bt  Ohxuh- Evedbkci. 

In  an  action  by  a  daughter  against  her 
mother's  estate  to  recover  various  sums  ol 
money,  which  she  bad,  prior  to  her  marriage, 
contributed  to  the  general  family  sapport  en' 
dence  Jui4  to  sustain  a  finding  by  'a  referee 
Uiat  there  was  no  intention  on  the  part  of  a- 
ther  mother  or  daughter  that  the  money  shoold 
be  returned,  or  that  the  relation  of  creditor 
and  debtor  should  eziat 

[Ed.  Note.— For  other  cases,  see  Ezecaton 
and  Admbiistrators,  Cent  Dig.  |{  901-903  Vi, 
1858,  1861-1863,  1866.  1866,  1871-1874,  1876; 
Dec.  Dig.  I  221.*] 

5.  LiMn-ATiON  OF  Actions  (|  63*)- Toiuko 
Statute. 

Where  plainttft,  who  had  previoualy  con- 
tributed her  wages  to  the  support  of  her  moth- 
er, ceased  to  do  so  in  1899,  and  after  her  mar- 
riage in  1900  made  her  mother  tmly  one  or  two 
presents  of  small  amounts,  all  right  of  action 
to  recover  her  wages  was  barred  by  a  lapse  of 
more  than  five  years;  the  small  gratuitiea  bi 
her  mother  not  tolling  the  statute  of  limita- 
tions. 

[Ed.  Note^For  other  cases,  see  limltetioa 
of  Actions,  Gent  Dig.  H  285-2M;  Dec  Dig.  { 
68.*] 
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Aroeal  trom  St  Louis  Glrcnlt  Court;  Dan- 
Id  D.  Flaher,  Judge. 

AcUon  by  Uarsaret  UeOratli  against  Bridg- 
et Talt7i  rerlTed  against  ber  ^cecntor.  From 
a  Judgment  tot  defendant,  idaintUf  appeals. 
AiBrmed. 

LoQls  A.  Steber,  of  St  Lonls,  for  appel- 
lant William  HlUcerbaumer,  of  St  Louis, 
for  respondent 

BBTNOLDS,  P.  J.  The  or^nal  petition 
in  this  cause  was  filed  on  the  17th  of  Janu- 
ary, 1908,  and  demanded  Judgment  on  an  ac- 
count made  up  of  many  Items,  beginning  No- 
▼ember  18,  1898,  aggregating  $1,600.  Judg- 
ment waa  prayed  In  the  original  petition  for 
this  amount  and  Interest  the  latter  placed 
at  $1,000,  a  total  of  $2,500.  On  the  4th  of 
February,  1908,  the  death  of  the  defendant 
was  suggested  and  In  October  of  that  year 
the  cause  was  revived  against  her  executor, 
and  on  the  7th  of  May,  1909,  an  amended 
petition  was  filed  in  which  It  Is  alleged  that 
beginning  with  November,  1893,  and  until  ihe 
month  of  October,  1899,  plalntitT  had  deposit- 
ed, loaned  and  turned  over  to  her  mother 
all  of  her  weekly  wages  each  week,  from 
which  waa  to  be  deducted  $3.60  a  week  for 
board  and  lodging,  showing  weekly  balances 
and  Interest  to  January  1^  1908,  amounting 
to  a  total  of  $2,538.40.  It  Is  further  alleged 
in  the  amended  petition  that  between  Janu- 
ary 1,  1900,  and  January  16,  1908,  on  dates 
not  specified  with  great  particularity,  plain- 
tiff had  advanced  or  loaned  to  ber  mother, 
or  paid  out  on  account  of  her  mother,  various 
small  snms,  $S.75  at  one  time,  $4  at  another 
time,  $2.50  at  another  time,  and  $2.03  at  an- 
other time,  within  the  period  last  stated,  and 
Judgment  la  asked  for  these  amounts  and  in- 
terest thereon  from  the  dates  of  the  pay- 
ments. It  Is  further  In  evid^ce,  but  not 
in  the  petition,  that  in  1899  plaintUt  gave  her 
mother  $10  for  a  wrap. 

Tb»  answer  to  the  amended  petition,  deny- 
ing every  allegation,  avers  that  whatever 
soxns  of  money  i^intifl  paid  to  her  mother, 
except  the  itons  after  October  1,  1899,  the 
last  diarge  In  the  account  tor  wages  alleged 
to  bare  been,  turned  over  to  her  mother,  were 
Toluntary  contrlbntlons  for  the  support  and 
maintenance  of  lier  mother's  family,  of  whldi 
plaintiff  was  a  member,  and  In  return  for 
wbich  plaintiff  leceived  board,  lodging,  cloth- 
ing and  expense  money,  and  that  the  pay- 
ment of  the  raon^  and  the  furnishing  of  the 
board,  lodging,  clothing  and  expeaae  money, 
was  treated  by  the  plaintiff  and  her  mother 
as  a  .dladiaive  by  them  ref^iectively  of  the 
reciprocal  duties  arising  from  the  relation 
of  par«it  and  child,  members  of  the  same 
family,  without  regard  to  wbether  tbe  one 
exceeded  the  other  in  value.  .  The  answer 
further  pleads  the  statute  of  Hmttatlons  as 
a  baz; 

The  cause  bdng  at  issue  was  referred  to 
a  referee  with  directions  to  try  all  the  issues 


therein  and  report  his  decision  to  the  court 
Tbe  referee  proceeded  to  bear  the  testimony 
In  the  cause,  no  wltneaMs  being  produced 
by  defwdant  At  the  conclusion  of  the  hear* 
ing  the  referee  submitted  his  r^rt  which 
in  substance  la  as  follows:  That  idalntiff. 
then  Miss  Margaret  Talty,  now  Mrs.  Marga- 
ret McGratb.,  lived  with  her  mother.  Mra. 
Bridget  Talty,  and  worked  f or  tfte  Bt  Louis 
Paper  Box  Company  tar  some  time  before 
she  became  of  age,  whldi  occurred  in  Novem- 
ber, 1893,  and  thereafter  until  September 
80,  1899.  with  the  possible  eneptlon  of  two 
or  Haee  weeks.  Plaintiff  kept  no  account 
of  her  payments  to  ber  mother,  so  far  as 
appears  by  the  evidence  in  tbe  case,  nor  did 
her  mother.  Tbe  evidaiee  of  plslntlff  toudi- 
ing  the  payments  by  her  to  her  mother  and 
the  Items  and  dates  of  them,  consisted  in 
the  production  of  the  payrolls  and  books  of 
her  employer.  These  showed  that  her  earn- 
ings varied  from  $4.00  to  $11.65,  on  me  oc- 
casion reaching  as  high  as  $12,  but  the  great* 
er  part  <^  the  time  varying  between  $6  and 
$10.  These  wages  vrere  banded  to  the  idain- 
tiff  in  a  sealed  envelope  whlctkas  a  rule  she 
opened  when  received,  counted  the  contents 
and  then  on  reaching  home  handed  them 
over  to  her  mother.  This  waa  a  gweral  cus- 
tom but  was  not  always  followed.  If  there 
was  loose  change  in  the  envelope  plaintiff  oc- 
casionally took  it  out  At  other  times  she 
would  make  small  purchases  for  herself  out 
of  the  mon^  before  banding  the  envelope 
to  her  mother,  but  she  took  home  the  greater 
portion  of  her  wages  to  ber  mother,  who  on 
some  occasions  said  in  tbe  presence  of  oth- 
ers that  she  would  save  the  money  for  plain- 
tiff. She  also  aald  to  some  of  those  present 
that  she  deducted  $S  a  week  for  plaintiff's 
board,  giving  her  ten  cents  a  day  for  car 
fare  and  also  would  give  her  spending  money. 
"How  much  of  the  wages  rei^ved  by  plain- 
tiff," reports  the  referee,  "she  Gins  turned 
over  to  her  mother,  the  evidence  does  not 
disclose,  nor  how  much  the  mother  expended 
out  of  such  wages  for  clothing  for  plaintiff, 
or  how  much  she  gave  ber  for  spending 
money,  does  not  appear.  Beginning  with 
October,  1899,  plaintiff  paid  her  mother  $3 
a  week  for  board  and  kept  the  remainder 
of  her  earnings  fbr  bersdl  During  tbe  en- 
tire time  the  plaintiff  turned  over  elUier  her 
entire  wages  or  a  part  of  her  wages  to  ber 
mother,  she  lived  with  her  mother,  who  had 
no  other  income  but  ttie  plaintiff's  wages, 
and  who  supplied  the  food,  lodging  and  cloth- 
ing and  did  her  washing  and  Ironing;  nain- 
tiff  was  married  in  1900,  and  for  a  short  time 
thereafter  lived  with  her  husband  in  the 
house  belonging  to,  and  next  door  to,  bar 
motber.  In  May,  IWO,  plaintiff  gave  her 
mother  $2.  Nothlxv  was  said  by  either  party 
what  the  mon^  was  for,  or  whether  It  vras 
to  be  returned.  *  *  *  In  tiie  spring  of 
1900,  plaintiff  gave  her  mother  $8.70,  which 
was  to  pay  for  a  carriage  at  the  funeral 
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ofafrload.**  At  tbe  cSniBteiiliig  of  lOaliitllFa 
baby  In  190%  plaintiff  gare  her  motaier  $2 
and  in  the  tall  of  1906  sbe  gave  lier  $5.  The 
referee  found  as  to  all  of  these  that  they 
were  gifts  and  that  whatever  money  plain- 
tiff may  hare  given  to  her  mother  between 
November,  189S,  and  the  lat  of  October,  1880, 
were  vdlnntary  gifts  made  by  plaintiff  to  her 
mother  during  which  time  the  mother  pro- 
vided for  plaintiff's  needs.  No  demand  was 
«nx  made  plaintiff  upon  her  mother  to 
return  any  part  of  the  money  so  £lven  nor 
was  any  promise  ever  made  by  the  m&ther 
to  retnm  any  of  these  moneys.  The  referee 
further  foond  that  in  October,  1907,  plaintiff 
had  paid  to  a  physldan  $2  for  making  an 
examlnatlim  of  her  mother,  the  examination 
made  at  Uie  teqnest  of  the  dangbter,  plaintiff. 

Ab  his  comdnslons  of  law  m.  the  above 
facts  the  referee  fbnnd: 

*'Flr8t  ^niat  there  was  no  legal  duty  on 
the  part  ot  Mrs.  Bridget  Talty  to  repay  or 
return  to  plaintiff  any  part  of  the  money 
given  by  i^aintlff  to  Mrs.  Bridget  Talty,  and 
no  l^al  obllgatl<m  against  the  estate  of  Brtdg- 
Talty  for  lemymait  ot  sndi  mon^s,  or 
any  part  thereof! 

^'Second.  That  If  taming  over  by  plaintiff 
to  her  mother  of  plaintiff's  earnings,  or  a 
portion  of  such  earnings,  from  November 
18,  189S.  to  September  80,  1899;  conatttuted 
an  aeconnt  as  betwem  plalntUt  and  her 
mother,  then  snch  aeconnt  was  closed  on 
Sqvtember  90,  1890,  and  was  barred  1^  the 
statute  of  limitations  at  the  time  this  suit 
was  filed  In  January,  1906. 

"Third.  The  amounts  glYea  by  plaintiff  to 
her  mother  In  1900, 1903, 1906  and  1907  have 
no  connection  with  ea<^  other  or  with  any  of 
the  amounts  given  1^  plaintiff  to  h»  mother 
between  November,  1808,  and  October,  1809, 
and  torn  no  port  ot  the  account  of  moneys 
given  1^  plaintiff  to  her  mother  between 
said  last  menUoned  dates.** 

The  referee  tberen[>on  recommended  that 
Judgment  be  rendered  In  favor  of  defend- 
ant 

On  the  coming  in  of  this  report  exceptions 
were  duly  flled  to  it  by  the  plaintiff  and  on 
consideration  were  overruled  by  the  court 
and  judgment  rendered  In  accordance  with 
the  report  of  the  referee  In  favor  of  the  de- 
fendant Plaintiff  filing  a  motion  for  a  new 
trial,  which  was  overmled,  duly  perfected 
her  appeal  to  this  court,  having  duly  saved 
exceptions  to  all  the  adverse  rulings  and  ac- 
tions of  the  trial  court 

[1-4]  This  was  an  involuntary  reference. 
Involving  the  examination  of  a  long  account, 
and  while  It  Is  true  that  the  appellate  court, 
"may,  If  so  inclined,  review  the  findings  of 
fact,  by  the  referee  In  cases  of  this  tdiaracter, 
and  aK>rove  or  disapprove  it  in  whole  or  In 
part,  is  well  settled,  but  It  does  not  follow 
that  It  wUl  do  so."  atlaenaf  Nat  Bank  of 
l^nsas  City  v.  Donnell,  172  Mo.  S84,  loc.  dt 
402,  72  S.  W.  925,  929;  'Sonnettf^Id  v.  Bosen- 
thal  (Sup>  162  &  W.  821.  Tba  report  ot  the 


reCereSb  bowev^.  Is  always  snbject  to  rvvfeiir 
by  the  circuit  courtv  whidi  conrt  has  not  only 
the  power  but  the  duty  to  review  the  flndlns 
of  taxiB  hf  the  refbree;  Otlaens*  Nat  BaAk 
V.  Donnel^  supra.  Wim  It  aivears  as  hore^ 
that  the  report  has  ben  subject  to  the 
scrutiny  of  the  trial  Judge  and  apj^ved,  Ua 
action  is  always  vary  persoasive.  We  ars 
satisfied  from  the  examination  we  have  made 
of  the  testlmtmy  that  there  la  siUMtaiUlal 
evidence  to  sustain  ttie  r^rt  of  tiie  r^teree^ 
and  as  that  report  was  opened  up  to  13i»  dr> 
cult  conrt  by  excepttona,  those  exo^tltms  con- 
sidered try  tiie  judge  ot  that  court  and  over> 
ruled,  we  see  no  occasion  to  disturb  that 
finding. 

[f  J  Coonstf  tor  the  reqweOve  parties  ia 
their  briefs  have  stated  the  various  propo- 
sitions ot  law  upon  wUcb  timy  rely,  as  ^tng 
to  the  statute  of  limitattona  and  ttie  altnatliHi 
of  the  parties  to  eadi  otlitf.  ^thont  taking 
them  up  in  detail,  it  Is  suffldoit  to  say  that 
the  evidence  satisfies  us  that  the  flndlnff  of 
the  referee  is  correct  aa  to  the  diaractw  of 
the  transactions  between  the  parties.  We  also 
agree  with  his  finding  as  to  the  running  of 
the  statute  of  limitations  and  that  all  inanlry 
Is  dosed  aa  to  all  et  the  account  down  to  the 
Ist  of  October,  1880,  the  action  having  beoi 
brought  more  than  live  years  after  that  date^ 
It  was  not  revived  or  continued  as  an  ao> 
count  1^  the  payments  In  subseanoit  years 
and  wltiiin  the  statutory  period,  for  we  think 
it  clear  from  the  evidence  the  transactions 
aft»  November,  1809,  had  no  connection 
with  those  preceding  that  date.  This  case 
falls  on  its  facts  on  tUs  point,  within 
Chapman  v.  Bogg,  185  Ma  App.  654,  110  8. 
W.  482,  and  cases  there  cited.  It  is  also  evt 
dent  that  neitha  plalntUt  nor  hex  mother 
ever  kept  any  account  of  any  Und  betwea 
themsdves  or  one  for  the  othw.  Plaintiff, 
in  an  eflbrt  to  prove  her  case  aa  to  the  pay* 
m^ts  to  her  mother,  prior  to  October,  1880^ 
both  as  to  amonnto  and  dates,  ma  obliged  to 
rely  entirely  upon  t3ie  boc^  at  her  toraier 
emidoyer;  she  had  theae  txmka  showing  Oie 
dates  upon  wUdi  paymoito  had  been  made 
by  that  on^oyer  to  bar  tiuron^  ttie  coorss 
of  her  aqtloymait  and  the  amonnto  they 
had  paid  hw  brought  Into  oourt,  and  outside 
of  the  account  between  her  and  hw  mployer 
she  had  no  eridmce  at  all  aa  to  these  thcta 
This  was  not  any  account;  in  the  sense  ot  the 
law,  aa  between  herself  and  her  mother;  ea> 
talnly  was  no  mutual  aeconnt  between  the 
parties.  There  was  evldnce  that  on  a  few 
occasions  the  mother  had  said  something 
about  putting  what  money  htx  dangfatv  had 
given  her  In  property  and  that  abe  had  saved 
it  up  to  tids  way,  bnt  this  evidence  was  vcty 
loose  and  Inconclualve  and  we  cannot  treat 
It  as  In  any  sense  a  reo^nltUm  ot  the  rela- 
tion of  debtor  and  creditor  or  even  ot  a  tmt 
ration  between  the  mother  and  the  daugh- 
ter. The  testimony  as  to  the  small  amouats 
paid  over  from  time  to  time  1^  the  dan^tcr 
to  thfl  mother,  after  Octobw,  189^  was  b» 
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fore  fbB  referee;  we  be^e  examined  It  nif- 
fldently  to  omcar  with  him  In  the  view  that 
ttieae  wwe  gifts  and  not  intended  at  the 
time  to  be  a  charge  asalnst  the  mother  by 
the  dani^ter. 

The  Judgment  of  the  drcnlt  oonrt  to  af> 
flnnedi 

NOBTCnn  and  AaXBTN,  JJ.,  concur. 


BACKER  T.  SEABOARD  nBB  ft  MARINE 
INS.  00. 

(St.  Lotds  Oourt  of  Appeals.  HUeoorL  Uaj6, 


) 

X  Appui.  AMD  Bbbob  (I  1073.*)-/naii. 

8M*)— FiHDiNoe— NiCKBsrrT. 

B«T.  St  190e.  {  1972,  proTldhiff  that,  up- 
on trial  of  a  qoeatlon  ot  fact  by  the  coart,  It 
•hall  not  be  neceasarr  to  state  findlnss  except 
geneTallr,  nitleaa  a  par^  reqaeeted,  in  which 
caae  the  court  aball  state  In  writing  the  con- 
chi^tuis  of  fact  found  separately  from  the  con- 
dnritms  of  law,  Is  mandatoiy,  so  that  it  is  re- 
▼enible  error  to  retnae  to  make  flndinss  of 
fact  and  conclasiona  of  law  separate  upon  re- 
peat. ^ 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent  Die.  H  4284-4239:  Dec  Dijr.  I 
1071;^  Trial*  Gent  Dig.  H  924-026;  Dec 
Big.  I  394,*T 

2.  Affbal  abp  BanoB  a  1071*)— Hanczjus 

Ebbob— BBFusai,  or  nNDiNoa. 

The  court's  failure  to  make  sei>arate  flnd- 
inga  fact  and  condosions  of  law  on  request 
aa  reqidred  by  Ber.  St  1909, 1 1972,  would  not 
be  reverrible  error  In  an  equltj  ease. 

[Ed.  Note.— For  odier  cases,  see  A^e^  and 
Error.  Cent  Dig.  U  Dae.  Dig.  | 

1071.*] 

a.  Tbzai;  (I  88e*)-^i»i!Buonoin— Da(n.*u- 

noin  OF  Law. 

The  court  cannot  be  reqnlred  to  give  dec- 
Uratwns  of  law  and  also  to  make  flndinga  ct 
tuA  and  condasions  of  law,  though  it  may 
be  required  to  do  one-  or  the  other. 

[Ed.  Note^For  other  cases,  see  Trial*  Cent 
Dig:  H  801.  002:  Dec.  TAgTi  886.*} 

Appeal  from  St  Loola  Orcnlt  Oonrt,  Ghaa. 
€.  Allen,  Judge. 

Action  by  George  H.  Badcer  against  the 
Seaboard  Fire  A  Marine  Xnaorance  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peala.   Reversed  and  remanded. 

H.  A.  &  a.  R.  Hamilton  and  8.  C.  Taylw, 
all  of  St  Louis,  for  appellant  Geo.  L.  Ed- 
wards, of  St  Lonls,  and  Cbas.  B.  Obwmeanr, 
of  Chicago,  m.,  for  respondent 

ALLEN,  J.  This  la  a  snlt  upon  a  policy 
of  Are  insurance  Issued  by  defendant  com- 
pany. Plalntlff  la  the  trustee  in  a  deed  of 
trust  corerlng  the  building  Insured  and  the 
plot  of  ground  upon  which  It  was  altuated. 
Attadwd  to  the  policy  la  the  usual  mortpige 
dauee,  making  the  losa,  If  any,  itayable  to 
the  plaintiff  tmstee  aa  his  Interest  may  ap- 
pear. The  cause  was  tried  before  the  court 
without  a  Jury,  resulting  In  a  Judgment  for 
defendant,  and  plaintiff  appeals.  In  the  rlew 


that  we  take  <tf  the  appeal*  It  la  nnnaeenaaTy 
to  state  the  facta  relating  to  the  merlta  of 

the  controrm^. 

During  the  trial,  and  before  the  cause  was 
submitted,  the  i^alntlff,  with  the  Tlew  of 
excepting  to  the  decision  of  the  oourt  upon 
the  questions  of  law  arising  In  the  case,  re- 
quested the  court  to  state  In  wrlUng  "the 
condtuUms  of  facta  found  s^nxately  from 
the  conduBlons  of  law,"  In  accwdance  with 
the  pcoTldona  of  secUon  1972,  Rer.  Stat 
1900.  The  court  thereupon  asked  plaintiff's 
counsel  to  submit  suggestiona  for  such  finding 
of  facts  and  etmdualona  of  law  In  accordance 
with  idalntiff'B  request;  and  -ta  omiiAtonce 
therewith  counsel  for  plaintiff  submitted  cex- 
tain  suggestions  for  the  consideration  of  the 
court  In  the  xoemisea.  The  cause  was  there- 
upon taka  under  adTlsonent  the  court, 
and  thereafter  the  court  refused  to  adopt 
the  suggestions  of  plaintiff's  conned,  and 
without  making  any  statement  of  its  finding 
of  facts  or  conclusions  of  law,  ottered  a 
general  Judgmrat  tor  the  defmdant  Plain- 
tiff duly  preserved  an  exertion  to  the  action 
of  the  court  In  falling  to  comply  wlfh  the 
above-mentioned  statute. 

[1]  We  do  not  enter  Into  the  merits  of  the 
controversy  for  the  reason  that  In  our  Judg- 
m^t  the  case  muat  be  rereraed  for  error  on 
the  part  of  the  court  in  failing  upon  due 
request  made  therefor  to  make  a  finding  of 
facta  and  separate  condnaiona  of  law,  as  re- 
quired by  the  statute.  Section  1072  of  the 
Rev.  Stat  (1909)  prorldea  aa  followa:  "Upon 
the  trial  of  a  question  of  fact  by  the  court, 
it  shall  not  be  necessary  for  the  court  to 
state  its  finding,  except  generally,  unless  one 
of  the  parties  thereto  request  It  with  the 
view  of  exceptiiig  to  the  dedalon  of  the  court 
upon  the  qneatlona  of  law  or  equity  arising 
In  the  case.  In  which  case  the  court  shall 
state  In  writing  the  condusiona  (tf  facts 
found  separately  from  the  oondnslons  of 
law."  Under  this  statute  it  was  imperative 
that  the  court  npon  request  make,  in  writing, 
a  finding  of  facts,  and  state  separately  Its 
condusiona  ot  law.  The  court  was  not 
bound,  of  course,  to  adopt  the  anggesUons 
made  by  plaintiff's  counsel  in  respect  thereto, 
but  It  could  not  avoid  the  necessity  of  com- 
plying with  the  statute.  Itt  duty  la  the 
premises  was  plain. 

[t]  Had  the  caae  been  one  in  equity,  the 
failure  of  the  court  to  follow  the  atatnte 
would  not  hare  been  reversible  error.  See 
Miller  V.  McCaleb,  208  Mo.  loc  cit  674.  675. 
106  3.  W.  66S;  Shaffer  v.  Detle,  191  Mo.  loc. 
dt  387,  90  S.  W.  131;  Fltzpatrick  t.  Weber, 
168  Mo.  loc.  dt  572,  68  S.  W.  91B;  Gaines  ft 
Co.  V.  Grocery  Co.,  107  Mo.  App.  loc.  dt  632, 
81  S.  W.  648.  In  an  action  at  law,  tried  be- 
fore the  court  without  a  Jury,  where  a  re- 
quest Is  made  by  either  of  the  parties  to  the 
suit  b^ore  Judgmmt  Cur  the  court  to  state 
In  writing  ite  conduslotts  of  facto  found 
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separately  from  Iti  condnBlons  of  law,  as 
the  statute  provldeB,  It  is  tbe  duty  of  the 
court  so  to  do.  See  Kostuba  r.  Miller,  137 
Mo.  loc  at.  173,  38  S.  W.  946;  Cochran  v. 
Thomas,  131  Mo.  loc.  cit  267,  33  S.  W.  6; 
BrinaoQ-Judd  Grain  Go.  t.  Becker,  76  Mo. 
App.  loc.  dt  379;  T.  J.  Moss  Tie  Co.  v. 
Kreilich.  80  Mo.  App.  304 ;  Bailey  t.  Emer- 
son. 87  Mo.  A^.  220;  Stewart  t.  Grain  Co., 
163  Mo.  App.  loc  cit  486,  143  S.  W.  868. 
Tbe  reqairetoent  of  tbe  statute  is  said  to  be 
that  the  court  shall  state  In  writing,  "not 
only  evBcy  constitutive  fact  in  issue  to  which 
his  attention  is  directed,  but  also  separate- 
ly the  conclusions  of  law  thereon  in  order 
that  exceptions  may  be  taken  thereto"  (Coch- 
ran T.  Thomas,  supra),  and  that  this  is  re- 
quired "in  order  that  the  theory  of  law  mKm 
which  the  case  was  tried  may  be  made  ap- 
parent, as  well  as  how  the  court  found  tbe 
tacts"  (Kostuba  t.  Miller,  supra). 

[S]  Bespondent  urges  that,  the  cotut  may 
be  required  to  give  or  refuse  declarations  of. 
law  on  tbe  one  band,  or  to  make  a  finding  ot 
facts  with  Us  conclusions  ot  law  on  the 
other,  but  that  It  cannot  be  required  to  do 
both.  In  this  reepoudent  Is  correct  See 
Stewart  t.  Grain  Co.,  supra;  T.  3.  Hosa  Tie 
Go.  T.  Krelllch,  supra;  Eostnba  t.  Miller, 
snpra.  But  this  avails  tbe  respondent  noth- 
ing In  this  caaei  for  idalntlff  below  did  not 
seek  to  have  the  court  do  both.  Plaintiff  did 
not  ask  deelaratlfms  of  law,  but  requested 
the  court  to  state  Its  oonctuslons  of  fact  and 
of  law  separately,  the  very  thing  which  the 
statate  requires  the  coort  to  do  upon  sudi  re- 
quest being  madsb  In  compliance  with  a 
request  made  Iv  the  court  eonnsel  for  plain- 
tiff did.  It  Is  true,  submit  In  writing  certain 
findings  ot  fact  and  cimclnslona  of  law, 
which  the  court  saw  fit  to  reject  This  could 
not  deprive  the  plaintlfl  of  his  right  to  have 
ttie  court  make  a  proper  statement  thereof 
In  writing  In  compliance  with  the  statute 

The  further  contenUon  Is  made  by  respond- 
ent that  the  statem^t  of  facts  need  ^brace 
only  the  constitutive  facts  which  are  not 
admitted  by  the  pleadings  or  about  wtiich 
there  was  no  controversy  at  tbe  trial  (citing 
Gaines  v.  Grocer  Go.  and  Bailey  v.  Emerson, 
supra);  and  it  is  urged  that  the  substantive 
or  constitutive  facts  in  this  case  are  either 
admitted  by  tbe  pleadings  or  are  established 
by  uncontroverted  evidence,  and  hence  there 
was  no  necessity  for  tbe  court  to  make  any 
finding  of  facts.  We  think,  however,  that 
what  was  said  in  these  cases  has  no  applicfa- 
tion  here.  This  for  the  reason  that  in  both 
cases  the  trial  court  made  a  finding  of  facta 
(though  in  the  Bailey  Case  there  was  no  re- 
quest therefor),  and  the  question  on  appeal 
pertained  to  tiie  sufflciency  of  such  finding. 
In  the  case  before  us  tbe  court  made  no  state- 
ment of  its  finding  of  facts  or  conclusions  of 
law  whatsoever,  though  request  therefor  was 
made  by  plaintiff;  but  simply  entered  a  gen* 


eral  Judgment  finding  the  Issaes  In  favor  of 
the  defendant  Having  in  view  the  purposes 
of  the  statute,  as  Indicated  at)ove,  we  are  of 
the  opinion  that  the  action  of  the  court  In 
so  doing  Is  reversible  error.  It  does  not  ap- 
pear that  all  the  fiicts  are  admitted  by  the 
pleadings;  there  are  objections  in  the  record 
which  were  not  passed  upon  at  the  trial,  and 
as  to  which  the  court  api)ear8  to  hare  re- 
served its  rulings  in  taking  the  case  under 
advisement;  and  the  court  rejected  the  sng- 
gestious  for  a  finding  ot  facts  sulnnltted  by 
plaintilTs  counsel,  refnaing  to  adc^  the 
same  as  a  statement  of  facta  in  tbe  case. 
We  think  that  it  cannot  be  said  tliat  the 
facts  were  wholly  beyond  diapute;  and  it  Is 
certain  that  the  record  does  not  show  the 
theory  of  law  upon  which  the  court  baaed 
its  decision.  In  our  opinion  tbe  plaintiff  had 
a  clear  legal  right  to  have  a  finding  ot  fkicts 
made,  and  to  have  tbe  court  state  aBp^xuttij 
Its  conclusions  of  law  thereon. 

The  Judgment  must  be  reversed  and  the 
cause  renumded.  It  Is  so  ordered. 

RBTNOXiDS,  P.  J.,  and  NO&TONI,  X. 
concur. 


AMBBIOAN  SILTBB  HTG.  00.  v.  WABASH 
R.CO. 

(St  lioola  Oonrtof  AKwala  Missouri.  May  6, 
IftlS.  Xtehearing  Denied  May  20, 1913.) 

1.  CouuBBCE  (I  8*)— Loss  or  Goods— Elxisnr 
or  L1ABIX.1TT— WHAT  Law  Oovnits. 

The  extent  of  a  carrier's  liability  for  losi 
of  an  interstate  Bblpment  c€  goods  is  govenied 
by  the  Interstate  Commerce  Act  Feb.  4, 1887,  c. 
104.  24  Stat  379  (U.  S.  Comp.  St  1901.  p. 
3154),  and  its  amendments,  including  that  of 
June  29,  1906,  c.  8C81,  34  Stat^t  (U.  S. 
Comp.  St  Supp.  1911,  p.  1284),  and  the  ded- 
sions  of  the  United  States  Supreme  Court  wtiidi, 
as  to  such  Bul^ect  snpenede  all  state  regnla- 
tiona  and  rules  of  decision  on  the  subject. 

[EU.  Note.— For  otlwr  cases,  see  Oommerec; 
Cent  Dig.  S  5;   Dec.  Dig.  §  8.*\ 

2.  CABBIBBS  (S  158*)— InTBBSTATS  COIOCKKCS— 

Bnx  or  Lading— Talus  or  Goons— Dmcxo* 

sun  TO  AOIHT. 

Where  an  interstate  shipment  of  siiverwaTe 
was  delivered  to  defendant's  agent  for  transpor- 
tation and  the  bill  of  lading  Issued  providing 
that  the  amount  of  any  loss  Bhonld  l>e  cocnpnted 
OD  a  tiasis  of  the  value  of  the  property  at  die 
time  of  shipment,  unless  a  lower  valne  has  been 
represented  in  writii^  by  the  shipper,  or  has 
been  agreed  on,  "or  is  determined  by  the  clasH- 
ficatioQB  or  tanib  on  wliieh  the  rate  is  bMcd," 
in  any  of  which  events  the  lower  value  should  be 
the  maximum  amount  to  govern  auch  computa- 
tion, and  the  shipment  was  made  onder  a  pab- 
lisbed  and  filed  rate  limiting  the  carrier'a  lia- 
bility in  case  of  loss  to  ten  times  the  freight 
the  shipper  in  an  action  on  tbe  contract,  in  the 
absence  of  proof  of  fraud,  was  lionnd  by  the 
contract  as  written,  and  it  was  immaterial  that 
prior  to  the  execntion  thereof  the  shipper  dis- 
closed to  the  carrier's  agent  that  the  propertr 
was  worth  close  to  $5,00()l 

[Ed.  Note.— For  other  eases,  see  Garden; 

Cent  Dig.  Si  663-667,  699-708^.  TO^TiO,  71S, 
718% ;  Dec.  Dig.  «  lAs.*}  — * 
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8.  Oabueu  (I  168*)— IirrusTAn  OomoEBOK— 
Ii088  07  Goods— LnciTiD  I^iabilitt. 

Defendant,  engaged  in  Interstate  conunerce, 
had  eBtabliahed  and  filed  with  the  InterBtate 
Commerce  (.uuiiniBsioQ  two  freight  rates  between 
St.  LouIb,  Mo.,  and  Peoria,  IIL,  the  lower  of 
which  was  applicable  on  condition  that  the 
carrier's  liability  shonld  be  limited  in  case  of 
Io98  or  damage  to  the  goods  to  ten  times  the 
freight,  and  the  higher  was  exacted  in  case  the 
carrier  assumed  its  common-law  liability.  Plain- 
tiff's agent  ddivered  to  defendant  three  boxes 
of  silverware  for  ehipment  from  St.  Loois  to 
Peoria  and  informed  defendant's  agent  that  it 
was  worth  close  to  $5,000.  The  agent  exacted 
a  freight  charge  of  $4vi7,  which  was  the  limited 
liability  rate,  and  issued  a  bill  of  lading  provid- 
ing that  the  damage  in  case  of  loss  should  be  the 
bona  fide  invoice  price  of  the  goods,  unless  a 
lower  value  was  determined  by  the  classification 
or  tariffs  on  which  the  rate  was  based,  in  which 
event  the  lower  value  shonld  be  the  maximum 
amount  to  govern  the  computation.  Held,  that 
■uch  limitation  of  liability  was  valid  under  the 
Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c 
104,  24  Stat.  379  [U.  S-  COmp.  St  1901,  p. 
3154])  and  its  amendments  as  construed  by  toe 
Supreme  Court  of  the  United  States,  and  that 
plaintiff's  damage,  in  an  action  on  the  contract 
without  any  allegation  of  fraud  or  deceit,  was 
limited  to  ten  times  the  freight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  663-667,  699-70»%,  708*  710,  718, 
718% ;  Dec.  Dig.  I  158.*] 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  by  the  American  Silver  Manufae- 
turing  Company  against  the  Wabash  Rail- 
road Company.  Judgment  for  plalntifC,  and 
defendant  appeals.  Reversed  and  remanded. 

James  Ia  Mlnnla,  N.  S.  Brown,  and  Bates, 
Hodgett,  WUUama  ft  Davis,  all  of  St  Louis, 
for  appelant  A.  M.  Frumberg,  B.  P.  Spen- 
cer, and  A.  B.  BosB^  all  of  St  Lonls,  for 
respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  through  the  alleged  breach  of  a  con- 
tract pertaining  to  an  Interstate  shipment  of 
freight  Plaintiff  recovered,  and  defendant 
prosecutes  the  appeal. 

Plaintiff  Is  a  manufacturer  of  silver-plated 
ware  In  St  Louis,  and  defendant  is  a  com- 
mon carrier  engaged  In  Interstate  traffic. 
The  shipment  Involved  three  boxes  of  silver- 
plated  ware  from  St  Louis,  Mo.,  -to  Peoria. 
111.,  two  of  which  boxes  were  lost  In  transit, 
and  for  the  alleged  value  of  these  (that  is, 
$4,764.04)  the  suit  Is  prosecuted.  There  is  no 
suggestion  in  the  case  that  the  loss  occurred 
through  negligence.  Indeed,  It  la  not  re- 
vealed how  or  where  the  goods  were  lost, 
but  it  does  appear  they  were  lost  in  transit 
through  some  means  while  In  the  possession 
of  the  carrier  and  therefore  never  delivered. 

The  suit  proceeds  as  in  assumpsit  for  the 
alleged  value  of  the  goods  lost  (that  is  $4764.- 
04),  Invoking  the  obligation  of  an  Insurer 
which.  It  is  said,  inheres  In  the  transaction 
because  of  Its  nature  and  that  of  defendant's 
calling.  Defendant  had  fully  complied  with 
the  requirements  of  the  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379 


[U.  S.  Comp.  St  1901,  p.  3154]),  and  filed 
with  the  Interstate  Commerce  Commission 
its  tariff  sheets,  including  rates,  schedules, 
and  classifications  pertaining  to  such  ship- 
ments of  Interstate  freight,  and  such  rates, 
schedules,  and  classifications  bad  been  duly 
approved  by  the  Commission  and  were  post- 
ed, in  accordance  with  the  provision  of  law, 
in  defendant's  freight  depot  in  St  Louis  at 
the  time  the  contract  of  affreightment  was 
made.  By  these  schedules  and  classifications 
so  on  file  and  promulgated,  'defendant  bad 
established  two  rates  of  fright  with  respect 
to  such  shipment  between  St  Louis  and  Pe- 
oria, 111.,  whlcb,  together  with  the  condi- 
tions and  classifications  attached  thereto  and 
revealed  in  the  tariff  sheets,  had  been  duly 
approved  by  the  Interstate  Commerce  Com- 
mission. One  of  these  rates  (that  Is,  the 
lower),  it  appears,  was  fixed,  determined, 
and  approved  togetbcfr  with  the  condition  an- 
nexed thereto  to  the  effect  the  carrier's  lia- 
bility should  be  limited  thereunder  in  ac- 
cordance with  the  classification  and  sched- 
ules revealed  in  the  tariff  sheets,  while  the 
other,  or  higher,  rate  was  fixed,  determined, 
and  approved  as  a  proper  compensation  for 
carriage  with  the  full  carrier's  liability  an- 
nexed. The  tariff  sheets  and  classifications 
therein  contained  provide  that  all  shipments 
made  under  the  lower  rate  shall  be  subject 
to  a  maximum  liability  for  loss  of  goods  on 
the  part  of  the  carrier  of  ten  times  the 
freight  paid.  The  higher  rate  provided  In 
the  tariff  sheets  is  double  the  reduced  rate 
referred  to  and  is  without  limitations  as  to 
carrier's  liability  annexed  (that  is,  such  rate 
is  available  to  all  persons  desiring  to  ship), 
without  any  Umltatlon  as  to  the  right  of 
the  shipper  under  the  law,  in  event  of  loss  of  ' 
or  damage  to  his  goods  while  In  [wssession 
of  the  carrier.  It  appears  plaintiff,  by  Its 
manager,  delivered  the  consignment  of  plated 
ware  to  defendant  at  its  freight  office  in  St. 
Louis,  and,  indicating  his  purpose  to  ship  It 
to  Peoria,  III.,  requested  a  bill  of  lading 
therefor.  Upon  defendant's  agent  ipqulrlng 
the  character  of  the  goods  and  their  value, 
plaintiff's  manager  replied  that  the  consign- 
ment consisted  of  plated  silverware,  and  its 
value  was  "close  to  $5,000."  Thereupon  de* 
fendant's  agent  issued  to  plaintiff  the  ship- 
ping contract  in  suit  here,  which  Is  an  ordi- 
nary bill  of  lading,  describing  the  shipment 
as  three  boxes  of  plated  ware,  but  without 
fixing  any  value  thereon  whatever.  Defend- 
ant's agent  exacted  a  freight  charge  for  the 
through  shipment  of  $4.17,  which  plaintiff 
paid  at  the  time.  Such  is  the  lesser  tariff 
rate  fixed  for  such  shipments  under  the  limi- 
tations on  the  carrier's  liability  above  stated. 

There  is  no  suggestion  in  the  bill  of  lading 
as  to  the  actual  value  of  the  goods;  nor  is 
there  anything  contained  therein  pertinent 
to  the  present  controversy  resembling  an 
agreed  valuation  as  the  amount  recoverable 
in  event  of  loss,  save  an  apt  reference  to 
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tbe  valiutlon  deterndned  by  tlw  daniflca- 
tions  or  tariffs  upon  which  the  rate  ct  freight 
Is  based.  The  bill  of  lading  red  tea  defend- 
ant "received"  the  consignment  "subject  to 
tbe  classifications  and  tariffs  In  effect  on  tbe 
date  of  Issue  of  tiiis  original  bill  of  lading." 
One  of  the  conditions  printed  In  the  Mil 
of  lading  touches  upon  the  snbject  of  agreed 
Taluation,  and,  in  so  far  as  pertinoit  here, 
refers  to  the  classtflcatlons  and  tariffs  npon 
which  the  rate  of  freight  Is  based  for  the 
criterion  to  determine  the  extent  of  the  lia- 
bility of  defendant  to  compensate  the  shipper 
in  event  the  goods  are  lost  or  damaged  while 
in  its  possession.  We  copy  this  condition 
of  the  contract  here,  but  the  italics  are  our 
own.  "The  amomit  of  any  loss  or  damage 
for  whldi  any  carrier  Is  liable  shall  be  com- 
puted on  the  basis  of  the  value  of  the  prop- 
erty (being  the  bona  flde  lnv(dce  price,  if 
any,  to  the  consignee,  Including  the  freight 
charges,  If  prepaid)  at  the  place  and  time  of 
shipment  under  this  bill  of  lading,  tmiea*  a 
lower  value  has  been  represented  In  writing 
by  the  shipper  or  has  been  agreed  upon  or 
49  determUted  by  the  cla»stfloatU»ie  or  tarifft 
upon  which  the  rate  U  based,  in  any  of 
which  eventt  »uch  lower  value  aJiaU  he  the 
mattimum  amount  to  ffovem  euoh  computa- 
tion, whether  or  not  snch  loss  or  damage  oc- 
curs from  negligence."  There  was  no  "low- 
er valne"  "represented  in  writing  by  the  ship- 
per," and  there  was  none  mepreatljf  agreed 
npon  between  plalntUTs  manager  and  de- 
fendant's agent  when  the  contract  evidenced 
by  the  bill  of  lading  was  entered  Into.  There- 
fore^ the  only  relevant  provision  of  the  con- 
dition of  the  shipping  contract  above  copied 
touching  the  value  Is  that  whldi  r^ers  to 
tbe  tariffs  and  classifications  and  which  we 
have  italicized. 

Defendant  set  forth  in  its  answer  the  fact 
that  It  had  complied  with  the  Interstate 
Commerce  Act  and  bad  on  file  at  the  time  of 
the  contract  of  tbe  shipment  Its  tariff  sheets, 
Including  rates,  schedules,  and  classlflca- 
ttons,  and  that  the  same  were  duly  posted  In 
its  freight  ofilces  In  St  Louis,  revealing  tbe 
two  rates,  together  with  tlie  conditions  an- 
nexed thereto,  as  her^nabove  stated,,  and  in- 
sisted that,  by  entering  Into  a  contract  of 
shipment  under  tbe  lesser  of  the  two  rates, 
plaintiff  agreed  that  the  amount  of  the  re- 
covery In  case  of  loss  of  the  goods  should 
be  ten  times  the  amount  of  the  frelj^tdiarge 
(that  Is,  ^1.70)  which  It  offered  to  pay.  The 
court  treated  these  facts  as  unavailing  In  de- 
fense of  the  suit,  and,  over  the  objection  and 
exception  of  defendant,  permitted  plaintiff  to 
prove  the  full  value  of  the  silver-plated  ware 
lost  In  transit,  and  found  such  value  to  be 
¥2,328.66.  Judgment  was  accordingly  given 
for  plaintiff  for  this  amount  The  principal 
question  for  omslderation  relates  to  the  mat- 
ter of  incorporating  in  the  shipping  contract 
the  provisions  of  def^dant's  tariff  pertain- 
ing to  the  rata  and  the  limitations  annexed 
thereto  under  Its  schedules  and  classiflca- 


tlons.  It  Is  Insisted  by  plalnUfl  that  Ills  nt- 

untiQa  of  ten  times  the  freight  paid  sOpnlat- 
ed  In  tbe  tariff  sheets  Is  not  to  be  re^rded 
as  parcel  of  the  contract  of  shipment  for  tbe 
reason  that  snch  would  operate  ft  Umltatlia 
upon  the  llabUl^  of  the  carrier  at  cmudod 
law,  of  whldi  no  part  is  to  be  fiuflTCn  la 
any  case,  except  on  the  evprets  uteat  of  tiie 
sbippOT,  and  that  the  contract  of  aflMi^ 
ment  contains  no  express  provision  toadUng 
the  matter,  as  In  the  case  of  an  ^reed  nl* 
nation.  It  Is  argued,  furthermore^  that  ben 
plaintiff  dedared  tbe  value  of  his  goods  at 
the  time  the  shipment  was  made  to  be  "close 
to  |S,000,"  and  notwithstanding  defendant, 
on  receiving  them  and  issuing  the  Mil  of  l&d- 
ing  of  its  own  volition,  QxeA  the  frel^ 
charge  at  $4.17  without  any  raannt  from 
plaintiff  for  such  rate. 

[1]  Much  is  said  In  the  tnriefs  ooncemlnt 
tbe  rule  of  dedsloii  whidi  iffevalls  In  Ifis- 
souri  as  to  limitations  upon  the  carrler'i 
common-law  liability,  bnt  all  of  this  is  to 
no  avail  In  the  instant  esse  for  the  reason 
the  shipment  is  Interstate  In  character  and 
falls  within  the  purview  of  the  act  of  Con- 
gress touching  interstate  commerce.  Con- 
gress having  manifested  its  purpose  through 
t^e  enactment  oi  the  Interstate  Commerce 
Act  to  take  possession  of  the  subject  of  tbe 
llaUllty  of  carriers  by  railroad  on  acconnt 
of  intestate  shipments,  as  app^rs  by  refe^ 
once  to  the  Interstate  Commerce  Act  and  its 
amendm^ts,  including  that  of  June  20,  1906, 
c  8501.  34  United  States  Stat  at  Large  0S4 
(U.  S.  Comp.  St  Supp.  1911,  p.  1284),  and 
especially  bills  of  lading  and  shipping  coo- 
tracts  through  what  is  known  as  the  Car- 
mack  amendment  Incorporated  in  section  20 
of  that  Act  June  29,  1906,  c  3691,  {  7.  34 
Stat  593  (U.  S.  Comp.  St  Supp.  1911,  p 
1307),  such  l^sIatLon  and  the  decisions  of 
the  Supreme  Court  of  tbe  United  States  ex- 
pounding It  supersede  all  state  regulations 
and  rules  of  decision  on  the  subject  The 
federal  statutes  touching  this  matter  and 
the  decisions  of  tbe  Supreme  Gonrt  of  the 
United  States  construing  them  afford  an  ex- 
clusive rule  for  the  detemdnatlon  of  con- 
troversies pertaining  to  the  subject  This 
is  true,  too,  notwithstanding  tbe  provision 
of  the  Carmack  amendment  to  the  effect 
that  the  enactment  shall  not  deprive  any 
holder  of  a  bill  of  lading  of  any  remedy  ot 
right  of  action  that  he  had  under  the  list- 
ing law,  for  this  is  construed  to  refer  alone 
to  existing  federal  law.  See  Adams  Express 
Co.  V.  Croninger,  226  U.  S.  491,  S3  Sup  Ct 
148,  67  L.  Ed.  — ;  Chicago,  Burlington  k 
Qnlncy  R.  Co.  v.  MUler,  228  U.  S.  613,  33 

Sup.  (3t  166,  57  L.  Bd.   ;  Chicago,  St 

Paul,  et<^.,  Ry.  Co.  v.  Latta,  226  U.  8.  619, 
SS  Sup.  Ot  165,  57  Ed.  — .  When  we 
come  to  examine  the  rule  of  decision  being 
evolved  in  the  federal  Snpreme  C!ourt  with 
respect  to  interstate  shipments,  It  Is  ascer- 
tained that  the  tendency  Is  to  determine  ths 
right  i8«pectbig  tlw  ftmoniit  and  nlw  of 
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the  recoTeiT  by  reference  to  the  rate  at 
which  the  shipment  was  made,  and  the  doc- 
trine of  estoppel  is  Invoked  against  the  ship- 
per to  preclude  him  from  claiming  more  than 
the  rate  paid  would  purchase  according  to 
the  tariff  provisions  of  which  he  Is  deemed 
to  be  fnlly  advUwd.  Obviously  this  doctrine 
does  not  comport  with  that  which  obtains  in 
Missouri  and  is  frequently  administered  In 
our  courts,  for  here  we  declare  that  the  full 
common-law  liability  is  annexed  to  every 
transaction  of  affreightment  entered  Into  with 
a  common  carrier,  unless  It  is  expressly  for- 
given by  the  shipper,  and  Qil^  too,  npon  a 
valuable  consideration. 

[2]  But  it  Is  argued  this  doctrine  proceeds 
under  the  Interstate  Commerce  Law  on  the 
theory  that  the  shipper  has  declared  the 
value  of  his  goods  at  a  small  amount  and 
obtained  the  lower  rate  on  a  representation 
to  that  effect,  In  which  event  It  Is  Just  to 
preclude  his  right  to  recover  more  on  the 
theory  of  an  estoppel,  for  he  thus  volunta- 
rily availed  himself  of  the  benefits  which  He 
in  the  lower  rate,  and  thereby  diminished 
the  earnings  of  the  carrier  through  repre- 
senting his  goods  of  the  lesser  value.  It  Is 
argued  that,  however  Just  the  doctrine  may 
be  in  a  proper  case,  It  should  not  obtain 
here,  for  the  reason  plaintiff  declared  the 
value  of  his  goods  at  the  time  the  shipment 
was  made  to  be  "close  to  $6,000,"  and  made 
no  request  with  respect  to  the  rate.  The 
rate,  it  seems,  was  selected  by  defendant's 
agent  without  inquiry  on  the  part  of  plain- 
tiff, and  the  freight  charge  fixed  at  $4.17  In 
accordance  with  the  tariffs  with  limitation 
of  the  carrier's  liability,  and  it  Is  clear  no 
ffllsrepres^tatloii  as  to  value  was  made  by 
plaintiff  to  obtain  It  But  obviously  this  fact 
Is  not  available  here,  for  the  suit  proceeds 
on  the  contract  as  In  aeenmpslt  for  its 
breech,  and  not  on  the  liability  of  the  car- 
rier annexed  by  law.  There  Is  no  suggestion 
in  the  case  that  plaintiff  was  deceived  or 
misled  by  defendant's  agent,  or  that  any 
fraud  or  imposition  was  practiced  in  nego- 
tiating the  transaction  pertaining  to  the 
■bipmait  This  being  true,  all  prior  n^o- 
tlatioDB  and  conversation  antecedent  to  the 
ezecatUm  of  the  contract  aie  beside  the  case, 
tor  they  are  deemed  to  have  merged  in  the 
writing,  and  the  recovery  Is  to  be  had,  if 
at  all.  In  accordance  with  the  terms  of  the 
contract  declared  npon  In  so  tu  as  they  are 
valid  and  not  lUegaL  See  Hart  v.  Pom.  B. 
CO^  112  U.  S.  881,  6  Sop.  Ot  151,  28  I-  Dd. 
TIT;  OVryan  t.  Kinney,  74  Mo.  126l  See^ 
also,  M.,  K.  ft  T.  B.  Ga  T.  Harriman  Bros., 

227  U.  S.  667,  88  Snp.  Gt  397,  S7  U  Ed.  . 

When  no  charge  of  fraud  or  deceit  or  Sharp 
practice  Is  relied  iipon  In  the  case  or  bos* 
seated  in  the  evidence,  It  is  obvioos  that  so 
mndi  of  the  contract  as  oonoems  the  rate  of 
frei^t  paid  and  tbe  limitations  of  the  car- 
rier's UaUUty  annexed  thereto  is  ndther 
illegal  nor  vt^d  aa  against  the  declared  pab- 
166S.W.-68 


lie  policy  of  the  United  States.  See  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 
33  Sup.  Ct  391,  B7  L.  Ed.  — .  In  so  far  as 
the  public  policy  of  Missouri  is  concerned, 
we  have  none  on  Interstate  commerce  for 
the  very  good  reason  that  Congress,  having 
acted  on  the  subject  under  the  power  given 
It  in  the  federal  Constitution,  the  sovereign- 
ty of  the  United  States  occupies  the  entire 
field  and  excludes  whatever  regulations  or 
rules  of  decision  heretofore  obtained  with 
us.  See  Second  Employers'  Liability  Cases, 
223  U.  S.  1,  32  Sup.  Ct  169,  56  I*  Ed.  327, 
38  I<.  R.  A.  (N.  8.)  44 ;  Adams  Bxpress  Co. 
V.  Cronlnger.  226  U.  S.  491,  33  Sup.  Ct  148, 

57  li.  Ed.   . 

[S]  The  suit  must  therefore  be  regarded 
as  proceeding  npon  and  In  affirmance  of  ev- 
ery provision  of  the  contract  revealed  by  the 
bill  of  lading  on  which  the  petitl<Hi  declares, 
after  putting  aside  as  entirely  withont  influ- 
ence on  the  controversy  the  f&ct  that  plain- 
tiff represented  the  true  value  of  the  goods 
at  the  time.  In  this  view  It  is  entirely  clear 
that  plaintiff  la  entitled  to  recover  not  ex- 
ceeding $41.70  under  the  contract,  for  such 
is  ten  times  the  amount  of  the  rate  of  Arelght 
paid  on  the  entire  shipment  Indeed,  it  may 
be  that,  as  but  two  boxes  of  silverware  out 
of  the  three  shipped  were  lost  he  would  not 
be  entitled  to  so  much,  but  the  point  is  not 
made  and  will  not  be  considered.  The  con- 
tract sued  upon  In  plain  terms  stipulates 
that  the  shipment  was  received  by  defend- 
ant, subject  to  the  dassiflcatlons  and  tariffs 
In  effect  on  the  date  of  the  issue  of  the  bill 
of  lading.  Besides  this  the  amount  of  any 
loss  or  damage.  It  is  stipulated,  is  to  be  com- 
puted on  the  basis  of  the  value  of  fbe  ptoj^ 
erty  (that  is,  the  full  Invoice  prlo^  cnOy 
when  it  appears  that  no  Iowa  value  has 
been  repr^ented  In  writing  by  the  shipper 
or  has  been  agreed  upon  or  "is  determined 
by  the  classifications  or  tariffs  upon  which 
the  rate  Is  based,  in  any  of  which  events 
soch  lower  value  shall  be  the  maximum 
amount  to  govern  such  conqmtatlon,  whether 
or  not  such  loss  or  damage  occurs  from  neg- 
llgeaoe."  Here,  it  la  tme,  a  lower  value 
was  not  represented  in  writing  by  the  ship- 
per, nor  was  a  lower  valne  expressly  agreed 
npon,  as  is  usual  In  the  case  of  agreed  val- 
uations in  the  contract  Bnt,  though  audi 
be  true,  ttte  stlpnlatlfm  refers  the  matter  of 
the  valne  recowable  In  event  of  loss  to  be 
determined  by  Qie  claaalflcations  or  tarliEB 
npon  which  the  rate  Is  based.  The  rate  of 
$4.17  was  based  npon  the  tariffs  and  claasifl* 
cations  wbii^  provide  a  llndtatlon  npon  the 
Uabtllt?  of  the  carri»  for  loss  of  the  goods 
to  ten  timee  the  amount  ot  the  frel^t  paid. 
Su(Ai  is  tlie  contract  dedared  upon,  and  the 
lurovlstim  appean  to  be  in  aocmrd  witii  the 
trend  of  decision  In  Oie  Supreme  Ooort  of 
the  United  States  in  similar  cases  Involving 
interstate  sUpments.  Indeed,  it  aeena  that 
fbSM  provision  of  the  contract  is  i^edsely  In 
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accord  with  the  doctrine  of  that  court,  for 
It  adheres  throughout  to  the  principle  of  es- 
toppel and  declares  a  llaMUty  on  the  part 
of  the  carrier  to  respond  for  loss  In  propor- 
tion to  the  charge  for  the  carriage  paid  on 
the  theory  that  a,  shipper  may  not  obtain 
the  benefit  of  the  lower  Interstate  rate  un- 
less the  conditions  and  limitations  annexed 
to  the  rate  are  taken  by  him  as  well.  It  Is 
true  the  cases  over  which  we  have  pondered 
reveal  contracts  of  aflr^ghtment  containing 
express  provisions  imposing  the  limitations 
upon  the  carrier's  liability  more  explicit  than 
the  one  in  Judgment  here,  but  all  of  them 
refer  to  the  rates  and  classifications,  whldi, 
it  is  said,  are  fixed,  as  a  matter  of  law,  on 
filing  with  and  approval  by  the  Interstate 
Commerce  Oommlssion. 

The  court  proceeds  on  the  theory  that  Hie 
shipper's  knowledge  of  the  lawful  ratelscon- 
elnslvely  presumed,  and  he  will  not  be  heard 
to  say  he  did  not  know  it  Indeed,  the  rates 
when  duly  filed  and  approved  are  fixed  by 
law,  and  therefore  not  a  subject  of  contract 
between  the  parties.  Texaa  ft  Padflc  R.  Go. 
T.  Mugg.  202  n.  S.  242,  26  Sup.  Gt  628,  00 
L.  Ed.  1011 ;  Drey  ft  Kahn  Qlass  Go.  v.  Ho. 
Pac.  B.  Co.,  166  Ho.  App.  178,  186  S.  W. 
7S7.  The  broad  pnipoae  of  the  Interstate 
Common  Act  Is  to  assure  equality  to  one 
and  all  in  the  matter  of  Interstate  ship- 
ments and  to  prevent  all  manner  of  diacrim- 
Inatlona  ^ther  directly  or  Indirectly  In  fa- 
vor of  any  shipper.  Because  of  this  the  rates 
are  fixed  under  the  authority  of  the  law  and 
may  mt  be  varied  to  suit  the  exlgenciea  of 
any  parUcnlar  ease.  From  tiila  premise,  the 
Bumeme  Court  of  the  United  States,  in  ex- 
poundlng  the  statutes,  rules,  too,  that  the 
rates  so  established  Inhere  with  certain  ob- 
ligations and  limitations  on  obligations  which 
must  be  protected  Inviolate  to  one  and  all 
alike.  ThiM,  It  Is  aaid,  ia  In  order  to  ^Eeo- 
tnate  the  Inroad  purpose  of  the  enactment 
that  no  dlscrlminationB  may  be  liad  dther  di- 
rectly or  indirect^.  Then,  too,  the  rates  are 
considered  by  that  coort  and  the  Interstate 
Commerce  Commission,  in  a  measure,  as  pre- 
miums tot  Insurance,  and  it  Is  said  It  Is  prop- 
er to  adjust  them  with  the  view  to  the  MUf 
gatlon  of  the  common  carrier  as  an  insurer, 
80  that  fair  remuneratbin  may  be  had  in  col- 
lecttng  the  rate  In  proportion  to  ttie  value 
to  be  compensated  In  event  the  loss  occurs. 
The  rates  are  therefore  relative  and  based 
on  valuation  annexed.  Besides  the  cases  of 
Kansas  Cltj  Bonthem  B.  Go.  v.  Carl,  227  U. 
8.639^38  Sup.  Gt891.07L.su.  — ^IL.K. 
ft  T.  B.  Go.  V.  Harrlman  Bros..  231  U.  8.  607, 
33  Sup.  Gt  897,  07  L.  Bd.  — ,  Adams  Bixpress 
Co.  T.  Cronlngor,  226  U.  S.  491,  88  Sup.  Ct 
148,  07  L.  Ed.  — ,  portraying  this  view,  see, 
also,  for  the  view  of  the  Gommisslmi,  In 
the  Matter  of  Released  Bates,  13  Interst 
Com.  Rei^.  000. 

In  this  view  contracts  of  affreightment 
which  purport  to  sC^ralate  a  special  privilege 
to  the  shipper  not  open  to  one  and  all  alike 


In  the  schedules  and  classlflcatlons  filed,  are 
declared  of  no  effect  and  unavailable.  Such 
Is  the  case  of  Chicago  ft  Alton  R.  Co.  r. 
Kirby,  225  U.  S.  155.  32  Sup.  Ct  648.  56 
L.  Ed.  1033.  There  Kirby,  the  shipper,  paid 
the  full  tariff  rate  and,  according  to  his 
contract,  was  to  receive  expedited  service 
In  that  his  shipment  of  horses  from  Spring- 
field, ni.,  destined  for  New  York,  were  to 
be  carried  so  as  to  make  connection  with 
a  certain  train  for  quick  passage  at  Joliet 
III.  The  connection  was  not  made,  and  the 
shipper  sued,  as  here,  for  a  breach  of  the 
contract  The  Supreme  Court  denied  the 
right  to  relief  on  the  grounds  that  ttaongh 
the  full  tariff  rate  was  paid  and  the  con- 
tract between  the  parties  contemplated  an 
expedited  service,  no  such  service  waa  stip- 
ulated in  the  rate  on  file  with  the  Commis- 
sion and  therefore  available  to  one  and  all 
alike.  To  sustain  the  suit  would  operate  ft 
discrimination.  The  principle  obtains  hen, 
too,  for  if  plaintiff  may  have  full  compensa- 
tion for  the  value  of  Its  goods  on  paying  the 
rate  of  $4.17,  then  the  result  would  <4>erate 
a  discrimination  in  favor  of  it  in  that  no 
such  recompense  Is  available  to  other  persons 
at  the  same  rate  by  the  tariff  and  claaslflGa- 
tlons  on  file.  The  most  recent  case  with 
which  we  are  familiar  is  that  of  Kansas 
aty  Southern  R.  Co.  v.  Carl,  227  U-  S. 

639,  33  Sap.  Ct  891,  07  L.  Ed.   .  A 

few  excerpts  from  that  oi^nlon  will  illus- 
trate the  views  of  the  court  on  the  ques- 
tion Involved  in  the  instant  case  The  court 
says  at  page  601  of  227  U.  S.,  at  page  S04  of 
38  Sup.  Ot  (OT  Ii.  Bd.  — ):  **Wben  a  ship- 
per delivers  a  package  for  aUpmuit  and  de- 
clares a  value,  either  npon  request  or  volnn- 
tarily,  and  the  carrier  makes  a  rate  accord- 
ingly, the  shipper  la  estonped,  npon  ^In 
prlmdples  of  Justice^  from  recovering,  in  case 
of  loss  or  damage,  any  greater  amoant** 
Tbea,  on  pw  602  of  227  U.  S.,  oa  page  385 
of  88  Sop.  Gt  (07  Ii.  Ed.  — ),  the  court  says: 
"The  valuation  deeluod  or  agreed  npon,  as 
evidenced  by  the  contract  of  shipmoit  upon 
wfaidi  the  pnUlshed  tariff  rate  la  i^^ied, 
must  be  conclusive  In  an  action  to  recover  for 
loss  or  damage  a  greater  sum."  Again,  on 
the  same  page,  the  court  reiterates  a  familiar 
expr^slon  contained  in  many  dedslona.  that 
"the  rate  ot  freight  Is  indissolnbly  bound 
up  with  the  valuation."  Further  on  In  the 
same  opinion,  at  page  654  of  227  D.  8.,  at 
page  896  of  88  Sup.  Gt  (07  Bd.  — ),  In 
speaking  of  the  limitations  whldi  the  carrier 
is  permitted  to  annex  to  the  tariff  rates  and 
Incorporate  In  the  shipping  contract,  the 
court  says :  "To  the  erteat  that  such  Umlta- 
tions  of  UablUty  are  not  Anrbldden  by  law. 
they  become,  when  filed,  a  part  ot  the  rate." 
From  these  expressions  and  the  principle  re- 
flected throughout  the  autfaorities  referred 
to,  it  is  obviona  that  whui  the  shinier  cm- 
tracts  for  an  Interstate  tranvortation  of  Us 
goods  and  avails  himself  of  the  lower  race, 
with  apt  reference  in  the  contract  to  such 
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rates  and  schedules  on  file  wiOi  tbe  Oommis- 
sion  and  tbe  valuea  annexed,  as  In  tbls  case, 
his  compensation.  In  the  event  of  loss,  Is  to 
be  measured  by  the  Tslnatlon  of  tbe  goods 
on  which  the  rate  Is  established,  for  the  rate 
and  the  valuation  are  Indissoluble  No  one 
can  doubt  that  this  doctrine  of  the  cases  ie> 
ferred  to  in  Its  broad  significance  impinges 
upon  the  old-&shioned  way  of  entering  into 
an  actual  contract^  as  by  the  full  and  free  as- 
sent of  the  parties,  and  works'  out  a  result- 
ing contract  otherwise  made  by  the  opera- 
tion of  law  and  the  application  of  the  princi- 
ple of  estoppeL  But,  be  this  as  it  may,  the 
Supreme  Court  has  but  recent^  declared 
there  la  no  atwolute  freedom  <^  contract,  and 
that  the  right  may  be  regulated  for  the  pub- 
lic good.  See  Atlantic  Coast  line  B.  Co.  t. 
RlTfrnlde  Hills;  210  U.  8.  186,  81  Sop.  Gt 
164,  SB  L.  BO.  107,  81  L  B.  A.  (N.  S.)  7. 
But  fUiSe  from  thU,  plabiHff  U  atopped 
here  from  a*aerHnff  that  he  did  not  %elect  the 
rots  and  declare  th«  volwa  on  wMcA  it  i» 
fise4,  for  the  very  ffood  reason  that  he  wes 
on  the  contract  of  affreiof^tment  baaed  there- 
on and  affirms  ita  validity  and  effect,  in  ev- 
ery part.  Fox  t.  Wlndes,  127  Mo.  602.  80 
S.  W.  323.  48  Am.  St.  Rep.  648 ;  Sage  v.  Fin- 
ney, 166  Mo.  App.  30,  135  S.  W.  996 ;  Chlan- 
da  T.  St  Louis  Transit  Co.,  213  Mo.  244,  112 
S.  W.  249. 

It  Is  true  the  measure  of  compensation 
annexed  to  the  rate  of  14.17  for  the  shipment 
Is  meager  and,  no  doubt,  will  entail  especial 
hardship  in  the  Instant  case;  but,  be  that  as 
it  may,  tbe  question  of  the  reasonableness  or 
unreasonableness  of  the  rates  and  the  condi- 
tions attached  to  them  Is  not  a  Juridical  one 
for  the  courts  to  determine  In  the  first  in- 
stance, but  rather  is  committed  primarily 
alone  to  tbe  Interstate  Commerce  Commis- 
sion, and  it  Is  therefore  our  duty  to  treat 
with  the  rate  and  conditions  annexed  as  rea- 
sonable and  Just  in  all  respects,  whatever 
may  be  tbe  view  of  the  court  on  the  subject 
Texas  &  Pac.  R.  Co.  y.  Abilene  Cotton  Oil 
Co.,  204  U.  8.  426,  440,  441,  27  Sup.  Ct  350, 
51  L.  Ed.  553,  9  Ann.  Cas.  1075. 

PlatntifE  insists  that  the  Judgment  given  In 
Drey  ft  Kahn  Glass  Co.  v.  Mo.  Pac.  R.  Co., 
166  Mo.  App.  178,  136  S.  W.  757,  is  precisely 
In  point  here  and  sustains  the  proposition 
that  full  common-law  liability  of  the  common 
carrier  Is  annexed  to  every  contract  of  ship- 
ment transported  by  a  common  carrier  unless 
the  shipper  expressly  assents  to  a  limitation 
thereon.  There  can  be  no  doubt  that  that 
case  declared  such  to  be  the  doctrine  of  the 
law,  and  It  is  supported  by  ample  authority. 
Indeed,  siich  has  been  tbe  universal  rule  of 
decision,  as  we  understand  It  lliat  case  bi- 
vdved  an  Interstate  shipment  as  here,  but  no 
contract  pertaining  to  it  was  entered  Into 
between  the  shipper  and  the  carrier  other 
than  an  Implied  one  from  the  mere  accept- 
ance of  the  goods  and  the  payment  of  the 
freight   Furthermore,  the  suit  was  not  on 


the  contract  in  that  case,  because  fhera  was  ' 
no  express  contract  of  affreightment,  but 
instead  it  proceeded  on  the  common-law  lia- 
bility of  the  carrier  as  Insurer  for  the  value 
of  the  goods  lost  in  transit  The  shipper 
there  merely  delivered  tbe  goods  to  the  car- 
rier and  paid  tbe  freight,  which  appeared  to 
be  the  lesser  of  the  two  tariff  rates.  No  bill 
of  lading  was  issued  or  agreement  of  any 
kind  made  touching  a  Undtation  en  the  car- 
rier's liability  annexed  by  law.  The  goods 
were  lost  in  transit,  and  the  shipper  sued  for 
their  actual  value,  and  tbls  we  held  he  was 
entitled  to  recover  in  the  drcumstances  stat- 
ed. In  so  dedarlng  the  law,  we  userted  the 
doctrine  announced  by  the  Supreme  Court  of 
the  United  States  In  Hart  v.  Penn.  R.  Co., 
112  U.  8.  831,  340^  5  Sup.  Ct  151,  166  (28 
L.  Ed.  717).  We  quote  from  the  language  of 
the  court  In  that  case  touching  the  estab- 
lished rule  of  decision  applied  In  the  Drey  ft 
Kahn  Glass  Company  Case.  "As  a  general 
rule,  and  in  the  absence  of  fraud  or  imposi- 
tion, a  common  carrier  is  answerable  for  the 
loss  of  a  packa^  of  goods  though  he  is  ig- 
norant of  its  contents  and  though  Its  contents 
are  ever  so  valuable,  if  he  does  not  make  a 
apeotal  aoceptancej"  <The  italics  are  onrs.) 
This  doctrine  that  the  liability  of  the  carrier 
attends  every  sbipment  unless  expressly  lim- 
ited by  the  assent  of  the  shipper  has  ever 
obtained  in  this  country,  as  will  appear  by 
reference  to  the  following  authorities  in 
point:  ■  New  Jersey  Steam  Navigation  Co.  v. 
Merchants'  Bank  (6  How.)  47  D.  8.  844,  382. 
383,  12  L.  Ed.  465;  Railroad  Co.  v.  Manu- 
facturing Co.,  83  tJ.  S.  (16  Wall.)  318,  828, 
329,  21  L.  Ed.  297;  8  Encyc.  of  U.  S.  Sup. 
Ct  Rep.  606,  607. 

Though  the  Hart  and  other  cases  cited 
were  decided  prior  to  the  passage  of  the  In- 
terstate Commerce  Statute,  it  appears  the 
Supreme  Court  of  the  United  States  has  rec- 
ognized and  declared  the  identical  rule  in  re- 
spect of  Interstate  shipments  since  that  enact- 
m^t  became  effective.  Tlie  Interstate  Com- 
merce Act  became  a  law  in  1887,  and  the 
Supreme  Court  of  the  United  States  recog- 
nized and  declared  the  identical  rule  above 
stated,  and  this,  too,  concerning  an  inter- 
state shipment  as  late  as  1904,  as  will  appear 
by  reference  to  Can  v.  Tex.  ft  Pac.  Ry.  Co., 
194  U.  S.  427,  431,  24  Sup.  Ct.  663,  48  L.  Ed. 
1053.  In  view  of  this,  we  adhere  to  that  doc- 
trine even  In  the  matter  of  interstate  ship- 
ments and  shall  do  so  until  the  Supreme 
Court  of  the  United  States  rules  otherwise, 
which,  we  may  add,  is  very  probable,  accord- 
ing to  the  trend  of  recent  decisions.  But 
as  a  necessary  corollary  to  that  doctrine  per- 
taining to  interatate  shipments,  it  should  be 
said  that,  even  where  no  actual  contract  of 
shipment  is  made,  the  carrier,  in  order  to 
obviate  a  possible  discrimination  after  loss 
and  Its  full  compensation,  may  sue  the  ship- 
per and  recover  the  higher  rate  of  freight 
stipulated  In  the  tariffs  on  fll&  Such  is  the 
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view  of  the  Supreme  Gouit  of  New  Hamp- 
shire, aa  appears  from  the  irecent  case  of 
American  Express  Co.  t.  Kimball  &  Nutter, 
86  Atl.  268.  However  all  of  this  may  be, 
the  suit  In  the  Instant  case  Is  on  the  contract, 
and  the  contract  declared  upon  by  express 
and  appropriate  words  refers  to  the  tariff 
sheets  and  classiflcatlons  on  file  for  the  .valu- 
ation recoverable  and  as  the  one  on  which 
the  rate  of  freight  Is  based.  It  Is  clear  that 
this  express  reference  Incorporates  sncb  valu- 
ations Into  the  contract  -of  shipment,  and  the 
recovery  Is  to  be  limited  accordingly.  It  is 
dear,  too,  that  no  such  question  was  In  judg- 
ment in  the  Drey  &  Kaho  Glass  Oompany 
Case  for  the  very  good  reason  that  no  actual 
contract  of  any  kind  wajs  In  suit  there.  At 
most,  it  was  an  implied  one  but  suffldent  to 
invoke  the  oUlgations  of  a  common  carrier 
in  favor  of  the  shipper  whose  gooda  It  took 
for  transportation. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directi<»t8  to  the  trial 
court  to  enter  Jndgmait  for  i^alntltt  in  ac- 
cordance with  the  views  herein  expressed.  It 
is  80  ordered. 

REYNOLDS,  P.      and  ALLDN,  3^  ooncor. 


WSTSTBBN  UNION  T1CLE6RAPH  CO.  T. 
TCBIiET  at  aL 
(SQprems  Court  of  Arkansas.    May  5,.  1918.) 

1.  Teuobaphs  and  Txlephones  (i  SI*)— Oi^ 

nCI  HOUBS— BOLES. 

A  telegraph  company  has  the  right  to  pre- 
scribe reasonable  houn  for  receiving,  senaing, 
and  deliverinf  mesBaget. 

[Ed.  Note.— For  other  cases,  see  Telezrapha 
and  Telepfaonfla,  C&it.  Dig.  {  20 ;  Dec.  Di^  | 
81.»3 

2.  Tbuobaphs  and  TiXEPHoma  (t  87*)— 
FA1I.VBK  or  Night  Opbratob  to  Deuvbb 

MBSRAGB— OrETCB  HOUBS. 

Where  a  telegraph  company  fixes  its  office 
iKwrs  from  8  a.  m.  to  6  p.  m.,  but  bad  a  night 
operator  who  took  care  of  railroad  basineas  and 
took  Bome  commercial  telegrams,  no  delivery  be- 
ing made  until  morning,  the  company  is  not  lia- 
ble for  the  failure  of  such  night  ofierator  to  de- 
liver or  telephone  a  death  menage  received  at 
0:16  p.  m. ;  the  messsge  beHng  deuvered  at  8:16 
a.  m. 

[Ed.  Note.— For  other  cases,  sea  TelMrapbs 
and  Telephones,  Cent  Dig.  H  23,  24..  2Q,  30, 
32  ;  Dec.  Dig.  {  87.*] 

3.  Tbuobaphs  AND  Telephones  (|  27*) — 
Mental  Anqctish— Conflict  op  Laws. 

Where  the  contract  for  the  transmission  of 
a  death  message  was  made  in  Mississippi,  and 
the  negligence  relied  on  was  the  failure  of  the 
agent  there  to  notify  the  sender  that  the  mes- 
sage would  not  be  delivered  immediately  on  ac- 
count of  the  receiving  office  being  closed,  in 
which  state  damages  for  mental  anguish  is  not 
recoverable,  there  could  be  no  recoveiy  in  Ar- 
kansas in  accordance  with  its  laws. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Tele^onss,  Gent  Dig.  f  SO;  Dec  Dig.  1 
?7.*3 

Appeal  from  Circuit  Court,  St  Francis 
Oountr;  Hance  N.  Hntton,  Judge. 


Separate  actions  by  Linn  Turley  and  C  EL 
Tnrley  against  the  Western  Union  Telegraptt 
Company.  From  Judgments  for  plaintifla, 
defendant  anieala.  Beveraed,  and  canae  dis- 
missed. 

Ceo.  H.  Fearons,  of  New  Tork  Oty.  W.  J. 
Lanl»,  of  Forrest  City,  and  Boae,  HemlnK- 
way,  Cantrdl  &  Longhborougb,  of  Uttle 
Bock,  for  appellant  John  Gatling,  S.  H. 
Mann,  and  J.  W.  Morrow,  all  of  Forrest  CSty, 
for  appellees. 

McCULLOGH,  C.  J.  Separate  actions  were 
instituted  In  the  circuit  court  of  St  Francis 
county  against  appellant,  Western  Union 
Telegraph  Company,  by  the  sender  and  tlie 
addressee,  respectively,  of  a  message,  to  re- 
cover damages  for  mental  anguish  sustaioed 
by  reason  of  negligoice  of  the  oompany  tn 
failing  to  ttansmtt  and  dellvor  the  mesaase 
with  diligence;  Tbe  message  was  sent  from 
Byhalia,  Miss.,  to  Forrest  City,  Ai^  by  one 
of  the  appellees,  acquainting  the  other,  who 
was  his  brother,  of  the  death  of  their  mother 
at  Byhalia.  Thie  message  was  sent  pnuivtly 
from  iByhalla,  and  was  recdved  at  6:30 
o'clock  p.  m.  at  Forrest  City,  but  was  not  de* 
llvered  to  the  addressee  until  8:16  o'dock 
the  next  morning.  According  to  Che  undis- 
puted testimony,  the  olAce  hours  of  amtrt- 
lant  for  the  receipt  and  delivery  of  messagen 
wrae  ftom  8  a.  m.  to  6  p.  m.  The  tdeKnph 
office  was  k^t  open  at  nlgSit  for  railroad 
business,  and  what  Is  termed  commercial 
tel^rama  wwe  sometlnMB  received  during 
the  ni^t  txa  convenience  bnt  wwe  held  for 
delivery  nndl  the  office  was  op«ied  the  next 
nuvnlng.  No  messei^r  for  tbe  delivery  of 
t^egrams  was  kept  In  attendance  during  the 
night  The  addressee  lived  in  the  town  of 
Forrest  City,  and  had  a  telephone  in  Us 
residence.  The  cases  were  tried  separately, 
and  resulted  tn  separate  verdicts  for  tbe  ap- 
pellees. Both  cases  are  oontnAled  the 
same  (inestlons  of  law  and  will  be  disposed 
of  in  one  i^^nlon. 

[1]  The  court  correctly  Instmcted  the  Jnry 
that  the  company  had  the  right  to  prescribe 
reasonable  hours  for  receiving,  sliding,  and 
delivering  messages,  and  that  there  coold 
be  no  recovery  for  dday  in  delivering  mes- 
sages during  the  night  All  Qnestlfm  of  neg- 
ligence after  the  message  was  received  at 
Forrest  CSty  was  properly  culminated  fn»n 
the  case.  Western  Union  Tdegraph  Co. 
Harris,  91  Ark.  002, 121  S.  W.  1061,  24  li.  B. 
A.  (N.  S.)  1288. 

[2]  The  night  opnator  at  Forrest  City, 
whose  duty  it  was  to  receive  messages,  could 
have  d^yered  tbe  message  to  tbe  addressee 
by  telephone,  and,  if  there  was  any  legal 
duty  devolving  upon  him  to  make  deUvery 
during  the  night,  the  Jury  would  have  been 
warranted  in  finding  that  there  was  Dili- 
gence. But  the  company  had  the  right  to 
prescribe  rules  for  office  hours  and  to  wltb- 
hold  the  imposition  of  any  duty  upon  the 
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part  of  Its  emiAoyta  to  deUrer  mowagen  dur^ 
tog  tile  faonn  of  the  night,  and  nndet  those 
drcomatances  the  companr  cannot  be  held 
liable  for  tellnre  of  the  night  operator  to  de- 
llTer  the  message  during  tiie  honrs  prescribed 
for  do^ig  the  oflke.  The  failure  of  the  op- 
erator to  deliver  the  death  mesuge,  which 
he  coold.  have  conveniently  done  by  tele- 
phone,  was,  tinder  fhe  drcmnstancee,  Inex- 
cosable,  viewing  his  acta  bom  tbe  stan^Uralnt 
of  moral  dnty  to  his  fellow  man;  bat  the 
dtfUverr  of  the  message  during  the  boors  of 
the  night  did  not  fall  within  the  line  of  his 
duty  prescribed  by  his  employer,  and,  as  the 
latter  had  the  right  to  prescribe  reasonable 
boors,  It  la  not  responsible  for  tbe  bllore  of 
Its  aerrant  to  make  the  dtilvery.  Any  other 
oondoston  on  that  point  would  nullify  the 
right  of  tbe  company  to  prescribe  Uie  bonra 
for  receiving  and  delivering  messages. 

[t]  Dure  .18  some  testimony  tending  to 
show  that  the  sender  of  the  message  was 
ndsled  1^  the  operator  at  BybaUa  Into  be- 
lievlng  that  the  message  had  been  promptly 
sent,  and  woold  be  delivered  Immedlattiy  to 
the  addressee  at  Forrest  Cllty;  and  it  Is  sng- 
geated  that  thla  brings  the  case  wltiiln  the 
role  annonneed  In  Western  Union  Telegraph 
C3o.  T.  Harrla,  snina,  where  we  hdd  that  a 
telegraph  cominny  was  liable  for  negllgoit 
fallore  of  the  sending  operator  to  Inform  the 
aender  of  necessary  delay  on  account  of  the 
dellvwlng  office  being  closed,  Uius  prevent- 
ing the  sender  from  adopting  other  means 
ot  communication  with  the  addressee.  If 
there  was  any  negligence  In  that  respect.  It 
occurred  In  the  state  of  Mlsstealppl,  when 
the  contract  was  entered  Into,  and  in  that 
state  mental  anguish  on  account  of  nonde- 
livery of  a  telegram  Is  not  an  element  of  re- 
coverable damages.  Western  Union  Tele- 
graph Co.  v.  Griffin.  92  Ark.  219,  122  S.  W. 
489 ;  Western  Union  Telegraph  Oo.  v.  Cren- 
shaw, 93  Ark.  416,  126  8.  W.  420;  Western 
Union  Telegraph  Co.  v.  See,  94  Ark.  86,  126 
8.  W.  78.  The  mle  established  by  those  cases 
la  that  damages  may  be  recovered  on  account 
of  mental  anguish  where  the  contract  for 
transmission  of  an  interstate  message  was 
made  in  this  state  or  where  the  act  of  negli- 
gence occurred  In  this  state,  even  though 
there  could  be  no  recovery  in  the  state  to  or 
whteh  the  message  was  sent  But  con- 
versely there  can  be  no  recovery  on  account 
of  n^llgence  In  the  transmission  of  such  a 
message,  unless  the  contract  was  made  in 
this  state  or  the  act  of  negligence  occurred 
here. 

There  are  other  questions  urged  affecting 
the  liability  of  the  company  In  each  of  these 
cases;  but,  as  the  questions  already  dla- 
cnssed  are  controlling,  It  Is  unnecessary  to 
dlscDSS  th^.  According  to  the  undisputed 
facts  in  each  case,  the  appellees  are  not  en- 
titled to  recover  damaites. 

The  judgment  In  each  case  is  therefore  re* 
VOTsed,  and  the  cause  dismissed. 


STEPHENS  V.  STEPHENS. 

(Snpreme  Court  of  Arkanaao.    April  28,  1913.) 

1.  DxEDB  (S  56*)— Delivkbt— Requisites. 

To  constitute  a  Bufflcient  delivery  of  a 
deed,  it  Is  not  necessary  that  there  should  be  an 
actual  manual  transfer  thereof  to  the  grantee  or 
a  formal  acceptance  thereof  br  htm,  but  any 
disposal  of  a  deed  accompanied  by  act,  words, 
or  circomatanccs  clearly  indicating  that  the 
grantor  intends  that  it  shall  take  effect  as  a  con- 
veyance is  a  snSdent  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Ont 
Dig.  H  117-123, 125;  Dec.  Dig.  S  66.*] 

2.  Deeds  ^  191,  206*}— Deuvebt— Fbbsdhf- 

TIONS. 

The  registration  of  a  deed  raises  a  pre- 
sumption of  a  delivery  to  and  acceptance  by  the 
grantee,  and  the  evidence  to  rebat  the  presump- 
tion must  be  clear  and  satisfactory. 

[Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
Die.  H  674-688,  628,  626-^.  684;  Ded  Dig. 
H19l'20&*™ 

8.  DEEns  (I  206*)— DELirERT— Requibitbs. 

Where  the  grantor  in  a  deed  to  his  wife 
and  child  had  the  deed  recorded,  and  then  placed 
it  among  bis  valuable  papers,  and  his  purpose 
in  making  the  deed  was  that  his  wife  and  child 
should  have  no  tronble  about  the  title,  if  any- 
thing happened  to  him  during  his  absence  in  a 
sister  state,  and  he  Joined  his  wife  In  executing 
a  mortgage  on  the  land,  there  was  evidence  « 
a  delivery. 

[Dd.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  II  625-632;  Dec.  MgTiaOB.*] 

4.  HOKESTEAD  (|  118*)— <k)HVErANCI— VaXID- 
ITT. 

A  conveyance  of  a  homestead  to  the  wUto 
and  <AUdr«n  of  tbe  grantor  is  not  valid  as  a 
conv^ance  to  tbe  dilldren,  unless  tbe  wife  Joins 

therein. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  192,  195,  203-20&,  216,  217 ;  Dec 
Dig.  i  118.'] 

6.  APPKAL  AND   BR^B   (S   889*)— QUBSTIOIVB 
BBVnWABIJB— PiXADXNO— AUEN  DHENT8. 

The  court  on  appeal  will  in  a  proper  case 
treat  the  pleadings  as  amended  to  conform  to 
the  evidence,  but  it  will  not  treat  the  pleadings 
as  amended,  unless  the  evidence  is  enmcient  to 
properly  present  the  issue  neeestitating  the 
amendment 

[Ed.  Note.— For  other  eases,  see  ^peal  and 
^or^  Cent  Dig,  II  8621,  8622;  Dec  Dig.  | 

9.  HOUESTEAn  (I  70*)— I/ANDB  CONSXITUTIHO, 

Under  Kirby's  Dig.  |  3889,  providing  that 
tike  homestead  owned  and  occopled  as  a  resi- 
dence shall  condst  of  not  exceeding  160  acres, 
and  shall  not  exceed  In  value  $2,500,  tbe  land 
which  can  be  daimed  as  a  homestead  mnst  be 
contiguous. 

[Ed.  Note.— For  other'  cases,  see  Homestead, 
Cent  Dig.  II  100-103 ;  Dec  Dig.  I  70.*] 

7.  EvxDBHOn  (I  23*}— JuDioxAX.  Nono— Sun- 

VETS. 

The  courts  take  judicial  knowledge  of  the 
pnblic  land  surveys,  and  Itnow  that  the  N.  EI.  ^ 
of  the  N.  W.  ^  of  section  26  of  a  township  is 
not  contignona  to  the  N^  of  the  S.  B.  ^  of 
section  22  or  to  the  N.  VT^  14  of  the  S.  W.  )4 
of  section  23  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  29.  80;  Dec.  Dig.  i  23.*] 

8.  Appeal  and  Ebeob  (|  889*>— QuEffnoNS 
Reviewable- Plbadinob—Amerduents  to 

CONFOBU  TO  pBOOr. 

Where,  in  a  suit  to  cancel  a  deed  executed 
by  the  grantor  to  bis  wife  and  infant  child,  the 
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grantor  rdied  on  want  of  deliver;  of  the  deed, 
and  not  on  the  fact  that  the  premises  conTeyed 
constituted  the  homestead,  and  the  evidence  on 
the  subject  of  homeBtead  simply  consisted  of 
the  grantor's  affirmative  answer  to  the  question, 
"la  thiB  land  yoar  homestead?"  the  court  on 
appeal  from  a  decree  granting  relief  would  not 
treat  the  pleadings  as  amended  to  conform  to 
the  proof  of  homestead,  because  the  proof,  though 
showing  that  the  lands  did  not  exceed  $2,500  in 
Talue,  affirmatively  showed  that  the  lands  were 
not  contiguous. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
^oi^  Cent  Dig.  ||  8621,  8022;  Dec  Die  i 

9.  iNFANTa  (S  S5*)~ACTION8— DBFBnSES. 

In  an  action  against  infants,  there  must  be 
a  genuine  defense  made  by  the  guardian  and  all 
material  allegations  denied. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  ig  246,  247 ;  Dec.  Dig.  g  85.*} 

Appeal  from  Clay  Chancery  Court;  EM- 
•vr&tA  D.  Robertson,  Chancellor. 

Suit  by  W.  M.  Stephens  against  Ma^ie 
Stephens  and  others.  From  a  decree  for 
plaintiff,  defendant  named  appeals.  Re- 
versed and  remanded. 

W.  B.  Beloate,  -of  Walnut  Ridge,  for  appel- 
lant.  Gt.  B.  Oliver,  of  Coming,  for  appellee. 

SMITH,  J.   This  suit  was  commenced  by 

appellee  August  26,  1003,  to  cancel  a  deed 
executed  by  him  to  his  wife  and  their  Infant 
children;  the  appellant  being  tlie  oldest 
child.  The  deed  sought  to  be  canceled  was 
executed  on  the  2l8t  day  of  July,  1888,  and 
by  it  appellee  conveyed  to  his  wife,  Jennie 
Stephens,  and  the  appellant,  Maggie  Steph- 
ens, and  James  R.  and  Grace  Stephens,  his 
children,  the  following  dracribed  lands,  lying 
in  the  Western  district  of  Clay  county,  to 
wit:  N.  W.  14  S.  E.  ^4  secUon  22;  N.  W.  % 
S.  W.  14  section  23 ;  K  EL  %  S.  E).  ^  secUon 
22;  N.  B.  %  N.  W.  %  section  26,  aU  In 
township  21  N.  range  3  B  The  complaint 
alleged  that  appellee  had  said  deed  recorded 
In  the  recorder's  office  of  Clay  county  for  the 
Western  district,  but  retained  possession  of 
the  deed,  and  has  since  retained  possession 
of  same,  never  having  delivered  it  to  any 
one  of  the  defendants,  or  to  any  other  per- 
son for  them,  and  that  he  has  possession  of 
said  land  at  the  present  time,  and  that 
said  deed  was  executed  for  no  other  con- 
sideration than  love  and  affection,  that  said 
deed  is  a  cloud  upon  the  title,  and  appellee 
prayed  that  it  be  canceled  and  set  aside. 
A  regular  practicing  attorney  of  that  court 
was  appointed  by  the  court  as  giiardlan  ad 
litem,  and  he  filed  an  answer  which  con- 
tained a  general  denial  of  all  the  allegations 
of  the  complaint  The  cause  was  heard  up- 
on the  deposition  of  appellee,  which  was  all 
the  evidence  heard  in  the  case ;  and  he  tes- 
tified that  be  had  Inherited  the  land  from  his 
fiitber,  and  that  he  determined  to  remove  to 
Oregon,  and  in  explaining  the  purpose  of  the 
deed  said:  "Before  I  started  to  Oregon,  I 
thought  If  something  might  happen  to  me 


whUe  there,  If  I  ethould  die,  tbe  land  ni^t 
be  sold  and  my  children  beat  ont  of  it  some- 
way, that  iras  the  reason  I  made  the  deed  to 
my  wife  and  chUdroi,  bo  that  if  I  sbonld 
happen  to  die  oat  there."  He  teatiflM.  fur- 
ther, that  he  never  told  bla  wife  and  AUdren 
anything  about  the  deed,  bat  he  took  It  to 
the  derk'a  office,  and  acknowledged  It,  and 
had  it  recorded,  and,  after  It  was  recorded,  lie 
put  It  among  his  oOter  p^^rs.  He  testified, 
farther,  that  he  did  not  ronenber  whether 
his  wlte  or  children  had  ever  seen  ^  deed, 
and  that  be  bad  had  posseeslon  of  ttie 
land  since  Its  date.  He  also  testifled  Oat 
his  wife  bad  ettcnted  a  mortgage  on  tbe  land 
in  wblcb  be  h&d  Joined  because  tbe  d^t 
which  It  secured  was  bis  own  debt  Appellee 
also  testified  that  the  lancte  were  bla  taome- 
stead.  The  court  found  that  said  deed  bad 
never  been  delivered  to  defendants,  tua  to 
any  one  for  tbem  and  decreed  that  It  be  can- 
celed and  set  aside.  Appellant  Is  tbe  oldest 
diUd,  ana  has  Just  come  of  age^  and  prose- 
cates  this  appeal  from  that  decree. 

[1,2]  Appellant  Insists  that  the  court  er- 
red In  admitting  In  evidence  the  deposition 
of  appellee  for  the  reason  that  no  proper 
notice  of  Its  taking  was  given;  and,  whUe 
that  objection  appears  to  be  well  taken,  we 
are  also  of  opinion  that  tbe  deposition  does 
not  support  the  chancellor's  findings,  and  we 
will  reverse  the  case  on  that  account  The 
question  of  the  sufficiency  of  the  delivery  of 
a  deed  was  considered  In  the  recent  case  of 
Graham  v.  Suddeth,  97  Ark.  283,  133  3.  W. 
1033,  where  Justice  Frauenthal,  for  the  court 
safd:  "A  deed  is  defined  to  be  a  'written  In- 
strument signed,  sealed  and  delivered,'  aud  It 
Is  essential  to  tbe  validity  of  a  deed  that 
there  should  be  a  delivery  of  tbe  instrument 
But,  in  order  to  constitute  a  sufficient  de- 
livery thereof.  It  Is  not  necessary  that  there 
should  be  an  actual  manual  transfer  thereof 
to  the  grantee  or  a  formal  acceptance  thereof 
by  him.  The  question  of  a  delivery  of  a  deed 
Is  largely  one  of  Intent;  and  If  It  clearly 
appears  from  the  words  or  acts  of  the  gran- 
tor that  It  was  his  Intention  to  treat  the  in- 
strument as  his  deed  and  to  make  a  disposal 
thereof,  indicating  that  It  should  be  effective, 
then  the  delivery  is  sufficient  As  Is  aald  in 
the  case  of  Russell  v.  May,  77  Ark.  89  [90  S. 
W.  617] :  'Any  disposal  of  a  deed,  accompan- 
ied by  acts,  words,  or  circumstances  which 
clearly  Indicate  that  the  grantor  intends  that 
it  shall  take  effect  as  a  conveyance,  is  a  suf- 
flcfgnt  delivery.'  The  registration  of  a  deed 
raises  a  presumption  of  the  delivery  to  and 
acceptance  by  the  grantee  thereof.  It  is  evi- 
dence of  a  most  cogent  character  tending  to 
show  delivery.  It  is  a  solemn  proclamatloo 
to  the  world  that  there  has  been  a  transfer 
of  the  title  to  the  property  from  the  grantor 
to  the  grantee  of  which  our  law  makes 
every  one  take  notice.  1  Devlin  on  Deeds, 
par.  392;   13  Cyc.  567;   Hedge  v.  Drew,  12 
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Pick.  [Mass.]  141  [22  Am.  Dec.  41Q];  Robblus 
V.  Rascoe,  120  N.  C.  79  [26  S.  K.  807,  38  U  R. 
A.  238,  58  Am.  St  Hep.  774];  Snider  v. 
Lackenour  [37  N.  C.  360],  38  Am.  Dec  685." 

[3]  We  tbink  there  was  a  delivery  bere 
wltbln  the  rule  aoDounced.  Here  Stephens 
acknowledged  the  deed,  and  flled  It  for  rec- 
ord, and,  when  he  bad  done  so,  put  It  with 
his  other  valuable  papers.  His  statement  la 
that  be  did  this  in  order  that  his  wife  and 
children  should  have  no  trouble  about  the 
title  if  anything  happened  to  him.  Appellee 
may  have  had  the  secret  intention  that  the 
deed  should  not  be  treated  as  delivered  and 
that  the  title  slionld  not  pass,  but  the 
presumptloit  la  to  the  contrary,  and  the  evi- 
dence to  rebut  that  presumption  should  be 
dear  and  satisfying.  Titles  to  land  cannot 
be  permitted  to  rest  upon  the  secret  Intention 
of  grantors,  who  do  so  solemn  a  thing  as  to 
execute  and  acknowlet^e  a  deed  and  volun- 
tarily place  It  of  record,  unless  It  be  clearly 
established  that  there  was  no  Intmtion  of 
delivery  for  the  purpose  of  passing  the  title. 

[4]  A  brief  has  been  filed  by  an  amicus 
curli^  and  it  to  insisted  by  him  that  the  deed 
should  be  held  to  be  void  because  It  is  a  con- 
T^asce  of  a  hranestead  In  which  the  wife 
did  not  join.  If  this  couTeyance  had  been,  to 
the  wife  alone,  she,  of  coaiae,  could  not  have 
joined  In  Its  execution,  and  be  botli  grantor 
and  grantee  in  the  conveyance  to  her,  but 
the  conveyance  was  to  her  and  her  three 
children  and  a  conveyance  to  these  dblldren 
of  the  homestead  would  not  be  valid  unless 
the  wife  Joined  the  husband  in  the  execuUon 
of  the  deed.  Pipkin  v.  Williams,  Aife. 
242,  21  8.  W.  483,  38  Am.  St  BeD,  241. 
Bnt  that  qoeetion  Is  not  presented  this 
record.  The  court  made  no  finding  as  to 
whether  the  land  was  a  homestead  or  not, 
out  granted  the  relief  upon  the  ground  asked 
for  in  the  complaint ;  that  is,  that  Oie  deed 
had  never  been  delivered.  It  Is  true  that 
appellee  stated  In  his  deposltitm  that  the 
property  conveyed  constituted  bis  homestead, 
bnt  be  bad  not  attacked  the  conveyance  on 
that  account,  and  there  was  no  allegation  to 
that  effect  In  bis  complaint 

Hi  It  is  also  true  that  In  a  proper  case 
the  pleadings  will  be  held  to  be  amended  to 
conform  to  the  evidence,  but  the  pleading 
will  not  be  treated  as  amended,  unless  the 
evidence  is  sufficient  to  properly  present  the 
Issue  necessitating  the  amendment 

[I'l]  The  Oonstitution  and  laws  of  this 
state  define  the  homestead  rights  of  the 
head  of  a  famUy:  Section  3899,  Klrby's 
Digest,  Is  as  follows:  "The  homestead,  out- 
side any  city,  town  or  village,  owned  and 
occupied  as  a  residence,  shall  consist  of  not 
exceeding  one  hundred  and  sixty  acres  of 
land,  with  the  Improvements  thereon,  to  be 
selected  by  the  owner.  Provided,  the  same 
shall  not  exceed  In  value  the  sum  of  twenty- 
five  hundred  dollars,  and  in  no  event  shall 


the  homestead  be  reduced  to  less  than  eighty 
acres,  without  regard  to  valua"  Here  the 
proof  does  not  show  that  the  land  conveyed 
does  not  exceed  ?2,500  lu  value,  but  It  does 
affirmatively  show  that  the  lands  are  not 
contiguous.  It  does  not  appear  from  the  evi- 
dence on  which  part  of  his  land  appellee 
resided  and  as  the  courts  take  Judicial 
knowledge  of  the  public  land  surveys  we  do 
know  that  the  land  In  section  26  Is  not  con- 
tiguous to  the  land  in  section  22  and  23,  and 
therefore  all  of  It  cannot  be  claimed  as  a 
homestead  ^>ecause  the  land  claimed  as  8U<^ 
must  be  contiguous.  The  only  evidence  upon 
that  subject  Is  embraced  In  the  following 
question  and  answer:  "Q.  Is  this  land  your 
homestead?  A.  Yes,  sir."  He  may  have 
meant  by  this  answer  to  bave  testified  that 
the  land  was  his  homestead  at  the  time  of 
the  conveyance,  but  that  fact  even  Is  not 
clear.  Under  the  state  of  the-  record,  the 
pleadings  will  not  be  treated  as  amended  to 
conform  to  the  proof.  For  three  of  these 
defendants  were  minors  whose  defense  was 
being  made  by  a  guardian  appointed  for  that 
purpose,  and  the  rule  is  well  established 
that  there  must  first  be  a  genuine  defense 
made  by  the  guardian  and  all  material  al- 
legations denied,  and  the  allegatlcni  as  to  the 
land  being  a  bomestead  was  not  even  made 
In  tbe  complaint  Blanton  v.  Davis,  154  8. 
W.  947. 

We  are  tberefbre  of  opinion  that  tbe  evl- 
doice  is  insnfilclent  to  support  tbe  cbanod- 
loir's  finding  and  to  overcome  Oie  presnmp- 
Uon  of  law  which  arises  when  a  grantor 
causes  a  deed  to  be  recorded,  and  tbe  decree 
of  the  chancery  court  Is  accordingly  reversed, 
and  the  cause  remanded,  with  directions  to 
tbe  chancery  court  to  vacate  its  decree,  can* 
cellug  and  annulling  tbe  deed  in  questloa 


CALDWELL  et  aL  v.  DONAGHBY  et  aL 
(Supreme  Court  of  Arkansas.    April  28,  1913.) 
X  States  (i  104*)  —  OonraAOTs  —  Bights  of 

CONTBACTOB. 

The  state  employing  a  contractor  to  con- 
struct on  its  grounds  a  cai^tol  building  does  not 
thereby  cede  to  the  contractor  Its  possessory 
right,  bnt  mer^  grants  him  a  license  to  enter 
on  the  premises  to  construct  the  building  ac- 
cording to  tbe  contract 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  SI  102,  103;  Dec.  Dig.  f  104.*] 

2.  CoNgriTUTiowAi.  Law  fji  121*)— IxpAzanra 
Oblioations  or  Contkacts  —  Bbbaok  of 

CONTBACT.  ' 

A  Statute  which  abrogates  a  contract  by 
the  state  witb  a  contractor  for  tbe  construction 
of  a  capitol  building  on  grounds  of  the  state 
does  not  impair  the  obligation  of  tbe  contract, 
bat  the  obligation  remaioH  unimpaired,  provid- 
ed the  statute  wrongfully  sought  to  terminate 
the  contract 

[EM.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i|  286,  8(M>-311,  842- 
348 ;  Dec.  Dig.  {  121.*] 
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8.  SPKCIFIO  PSRFOBMANCll  (g  74*)— CONTRACTS 

Enfobceablb. 

A  contract  for  the  construction  by  a  con- 
tractor  for  the  state  of  a  capitol  buitdlits  will 
not  be  Bpecifically  enforced  In  equity. 

[Ed.  Note.— For  otber  cases,  see  Specific  Pa- 
formance,  Gent.  IMg.  I  209;  Dec.  Dig.  |  74.*] 

4.  Statbs  (8  191*)— Action— RiQHT  to  Main- 
tain—"Suit  Against  a  State." 

A  aoit  to  compel  the  state  either  directly  or 
Indirectly  to  perform  a  contract  with  the  con- 
tractor for  tbe  constmctlon  of  a  capitol  build- 
ing Is  a  suit  against  the  state,  and  cannot  be 
maintained. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  8§  179-184 :  Dec.  Dig.  {  191.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  0778 ;  VOL  8,  p.  7809.] 
6.  States  (S  100*)— Contbactb  —  Abbooation 

— L1AB11.1TT  of  Officbbs. 

Where  the  state,  by  statute,  abrogated  a 
contract  with  a  contractor  for  the  constructiou 
of  a  capitol  building,  another  statute  prOTiding 
for  a  new  capitol  boilding  commission  is  TaUd, 
and  the  commiaaionera,  proceeding  under  the 
statnts^  an  not  llabla  to  the  contractor  in  any 
sum. 

[Ed.  Note.— For  other  cases,  see  Btatai,  Gent 
Dig.  i  104 ;  Dec  Dig.  S  108.*  j 

Appeal  from  Circuit  Court,  Fulaafcl  Ooan- 
ty;  Guy  Fulk,  Jui^e. 

Action  by  Qeorge  W.  Caldwell  and  another 
against  George  W.  Donagbey  and  others. 
From  a  judgment  rendered  after  tbe  failure 
of  plalntttTB  to  plead  further  on  sustaining  a 
demurrer  to  the  complaint,  plaintiffs  ap- 
peal Affirmed. 

Jno.  W.  Blackwood,  of  little  Bo<^  fbr  aip- 
pellanta.  Boae,  Hemingway,  Oantr^  it 
Loughborough,  of  little  Rock,  for  appellees. 

McCULLOCH,  a  J.  The  State  of  Arkan- 
sas entered  Into  a  written  contract  with  ap- 
pellants Caldwell  &  Drake,  dated  August  14, 
1903,  whereby  the  latter  undertook  to  con- 
struct fOr  the  state  on  its  grounds  a  new 
fltate  capitol  building  tor  a  certain  price, 
payable  In  installments  on  certificates  of  the 
architect  as  the  work  progressed.  The  work 
of  constructing  the  building  progressed  until 
the  year  1907,  wboi  Intompted  hy  failure 
of  the  General  Assembly  to  make  appropria- 
tion of  fonds  for  payments  under  tbe  con- 
tract Appellants,  upon  Instructions  from 
the  state  cai^tol  commission,  boarded  up  tbe 
openings  of  tbe  uncompleted  building,  and 
suspended  woilc  thereon  ontil  an  appropria- 
tion could  be  made  at  the  next  (1909)  ses- 
slOD  ot  tbe  General  Assonbly.  The  General 
Assembly  of  1909  passed  an  act  (Laws  1909, 
p.  439)  dlschaiflos  appellants  as  contractors, 
also  dischargViS  the  architect,  George  B. 
Mann,  and  the  capitol  comndssloners,  and 
creating  a  commission  to  "adjust  the  con- 
troversy between  the  state  of  Axkansas  and 
Caldi^  ft  Drake^'  concerning  the  perform, 
ance  of  the  contract  That  statute  la  com- 
monly known  as  the  "Fatterscm  Act"  Sub* 
seQnmtly,  at  the  same  sesirion,  another  stat- 
ute was  macted  entttied,  "An  act  to  pro* 
Tide  for  carrying  forward  the  work  on  the 


new  state  capitol  and  make  ai^niprlationi 
therefor,  and  for  jwylng  any  sums  wfaldi 
may  be  found  due  the  former  nmtraeton, 
and  fbr  the  creation  and  appotntmast  of  a 
cai>ltol  commission  and  defining  its  duties." 
This  is  known  as  the  Oldham  Act  (laws 
1909,  p^  727),  and  It  [uroTlded  that  tbe  new 
commission  should  be  composed  of  the  Got- 
emor  of  the  state  and  fimr  other  dtliens  to 
be  appointed  by  talm.  Appellee  OeOTge  W. 
Donagbey  was  then  Govwmor  of  the  state, 
and  pursuant  to  the  terms  of  tbe  statute  be 
appointed  his  coappellees  John  I.  Moore,  H. 
L.  Remmel,  Ghas.  U  Thompson,  and  R.  F. 
Foster  as  the  other  members  of  the  commis- 
sion. A  synopsis  of  each  of  the  statntes 
above  referred  to  is  set  forth  In  the  two  <^dn- 
ions  of  this  court  In  Jobe  v.  Caldwell,  93  Ark 
603.  126  8.  W.  423.  and  99  Ark.  20, 196  S.  W. 
966,  and  it  Is  unnecessary  to  set  them  out 
again.  The  capitol  commission,  composed  of 
appellees,  proceeded,  pursuant  to  tbe  terms 
of  the  Oldham  Act,  to  take  possession  of  the 
uncompleted  building  and  to  let  a  new  con- 
tract for  Its  completion.  According  to  tbe 
allegations  of  the  complaint  In  this  case, 
they  broke  the  locks,  took  possession  of  the 
building  over  the  protest  of  appellants,  who 
claimed  to  be  in  possession  thereof,  and  caus- 
ed to  be  torn  out  certain  portions  of  tbe 
building  which  apptilants  had  constructed. 
Appellants  assert  that  by  reason  of  said  acts 
of  ap[>ellees  In  taking  from  them  the  posses- 
sion of  said  uncompleted  building  and  "by 
advertising  to  tbe  world  that  these  plaintiffs 
have  been  discharged"  they  sustained  dam- 
ages in  the  snm  of  $260,000,  and  they  in- 
stituted this  action  against  appellees  In  the 
circuit  court  of  Pulaski  county  to  recover 
the  damages  allied  to  have  been  thna  sus- 
tained. The  drcult  court  sustained  a  de- 
murrer to  tbe  complaint,  and  from  tiie  final 
Judgment  of  the  court  rwdered  npon  the 
failure  of  appellants  to  plead  further  an  ap- 
peal to  this  court  is  prosecuted. 

[1]  This  is  characterized  by  learned  coun- 
sel for  appellants  as  simply  an  action  to  re- 
cover damages  for  unlawful  trespass  com- 
mitted by  appellees.  The  substance  of  tbe 
argument  is  that  appellants  were  In  lawful 
and  peaceable  possession  of  the  state's  pnv>- 
erty  for  the  purpose  of  performing  their  con- 
tract with  the  state,  and  had  the  right  to 
retain  possession  until  they  completed  tbe 
capitol  building  according  to  contract;  that 
the  statutes  enacted  by  the  General  Assembly 
of  1009,  attempting  to  discharge  appellants 
as  contractors,  and  to  complete  tbe  bnilding 
through  otber  agencies,  were  unconstitution- 
al and  void  as  impairing  the  obligatUm  of 
the  state's  contract  with  appellants,  and  that 
all  acts  of  appellees  in  going  upon  tbe  imm- 
ises  and  disturbing  aroellant's  quiet  poeses- 
slon  constituted  trespass  which  rendered  ap- 
pellees liable  In  damages  for  any  Injory 
which  resulted.  This  argument  Involvee  tbe 
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Inqnlry  primarily  Into  tbe  question  as  to 
what  possessory  rights  appellants  had,  if 
any,  as  between  them  and  the  state,  to  the 
tatter's  premises  and  the  building  thereon  In 
process  of  construction.  The  state  owns  the 
premises,  and  merely  contracted  with  appel- 
lants to  erect  a  Imlldlng  thereon  tor  public 
use  as  a  capltol  or  seat  of  government  The 
answer  la  plain  that  the  state  did  not  cede 
to  appellants,  either  partially  or  exdnslTely, 
its  possessory  right  to  the  premises.  It  mere- 
ly granted  to  them  the  privilege  or  license  to 
enter  upon  the  premises -for  the  purpose  of 
constructing  the  building  according  to  the 
terms  of  the  contract  That  did  not  consti- 
tute either  a  right  to  the  premises  or  a  right 
In  same.  Even  between  indlrlduals,  wheth- 
er a  Hen  be  given  by  statute  or  not  a  build- 
ing contractor  does  not  acquire  against  tbe 
owner  the  right  to  bold  possession  of  tbe 
premises.  Overton  on  Uens,  {  547;  Phillips 
on  Mechanics'  Liens,  |  9 ;  Boisot  on  Mechan- 
ics' liens,  i  7.  For  a  stronger  reason  one 
who  contracts  with  the  state  to  construct  a 
bnlldlng  on  its  premises  cannot  hold  posses- 
sion against  the  will  of  the  state's  authorized 
agents. 

[2]  With  that  question  out  of  the  way,  it 
leAialns  to  inquire  whether  the  statutes  of 
1909,  which  discharged  appellants  and  pro- 
Tided  other  agencies  for  completing  the 
building,  were  valid,  or  whether  they  were 
unconstitutional  as  impairing  the  obligations 
of  ai^Ilanf  8  contract  with  the  sute.  We 
speak  of  the  Patterson  Act  dlsdiar^g  ap- 
pellants as  contractors.  That  is  what  we 
said  of  it  In  the  opinion  In  Jobe  v.  Caldwell, 
90  Ark.  20,  136  S.  W.  966.  "Whatever  else 
may  be  said  of  the  Patterson  Act"  is  the 
language  used,  "It  abrogated  the  contract 
with  plaintiffs  to  the  extent  that  the  state 
refused  to  allow  further  performance,  and 
It  also  amounted  to  an  assertion  that'  the 
coaditl<m  of  accounts  between  plalntUfs  and 
tlM  state  called  for  an  adjustment"  Let  us 
say  now  that  the  Patterson  Act  was,  at 
least  a  determination  by  the  state,  wpeak- 
tng  through  its  highest  agency,  not  to  per- 
mit appellants  to  complete  the  bnlldlng. 
Whether  or  not  the  Legislature  did  tight  In 
that  reqpect  depoida  on  the  question  of  fact 
whether  appellants  had  broken  the  contract 
Oi  qnestton  we  do  not  haTe  to  decide  In  this 
ease)  for  tbe  state  bad  no  greater  right  than 
an  Indlvidaal  to  refuse  performance  of  its 
contract  The  exact  language  of  the  Patter- 
son Act  Is  that  the  omtract  with  Caldwell 
ft  Drake  *^  hereby  annulled,  canceled,  and 
set  aidde."  We  are  only  concerned,  so  ter  as 
relates  to  the  present  controversy,  with  tbe 
elteet  ct  the  statute  In  withdrawing  the 
stated  oonsait  to  tlie  eompletton  ot  tbe 
bonding  by  appellants.  That  mncb  Is  em- 
braced In  the  language  used,  whatever  else 
may  hare  been  intended,  and  to  fliat  ex- 
tent the  statute  was  valid,  even  if  It  was 
niUiiBt  and  amoimted  to  a  vltdatlon  of  the 


contract  There  is  a  wide  distinction  be* 
tween  tbe  power  to  break  a  contract  and  the 
right  to  do  so.  The  one  thing  may  exist  in 
the  abSHice  of  the  other.  The  iwwer  to  vio^ 
late  a  contract  exists  whm  the  drcnmstanc- 
es  are  such  that  courts  will  not  decree  spe- 
dflc  performance;  bnt  the  right  to  do  so 
depends  upon  some  Justification  recogaixeA 
in  the  law.  The  present  case  is  only  affect- 
ed by  the  state's  exercise  of  its  power  to 
treat  the  contract  with  appellant  as  broken ; 
and  we  are  not  called  upon  now  to  determine 
the  question  of  Its  Justification  In  doing  so, 
for  tbe  power  to  violate  a  contract  does  not 
necessailly  involve  the  impairment  of  the 
obligation.  The  obligation  remains  after  the 
contract  has  been  broken. 

The  Qeneral  Assembly  controls  the  eco- 
nomic and  administrative  policies  of  the 
state,  and,  If  the  statutes  in  question  wrong- 
fully violated  the  contract  with  appellants, 
the  obligation  of  that  contract  remains  nn- 
impalred ;  but  the  power  of  the  Legislature 
to  violate  the  contract  cannot  be  questioned 
any  more  than  the  exercise  of  the  like  power 
by  an  individual.  The  doctrine  applicable  to 
this  case  is  very  clearly  stated  by  the  New 
York  Court  of  Appeals  in  the  case  of  Lord  v. 
Thomas,  64  N.  T.  107.  The  state  of  New 
York  bad  contracted  for  the  erection  of  a 
certain  building,  but  before  tbe  completion 
of  the  building,  discharged  the  contractors 
and  appointed  commissioners  with  directions 
to  construct  the  bollding  upon  another  plan. 
An  injunction  was  sought  in  that  case  by  the 
contractors,  and  tbe  court  said:  "The  state 
cannot  be  compelled  to  proceed  with  the 
erection  of  a  public  building,  or  tbe  prosecu- 
tion of  a  public  work  at  the  instance  of  a 
contractor  with  whom  the  state  has  entered 
Into  a  contract  for  the  erection  of  a  build- 
ing or  tbe  performance  of  the  work.  The 
state  stands,  in  this  respect  la  tbe  same  po- 
sition as  an  Individual,  and  may  at  any  time 
abandon  an  enterprise  which  it  has  under- 
taken, and  refuse  to  allow  the  contractor  to 
proceed,  or  it  may  assume  the  control  and 
do  the  work  embraced  in  the  contract  by  its 
own  immediate  servants  and  agents,  or  en- 
ter Into  a  new  contract  for  ttie  performance 
by  other  i^rsons.  without  reference  to  the 
contract  previously  made,  and  although  there 
has  been  no  default  on  the  part  of  the  con- 
tractor. The  state  In  the  case  supposed 
would  violate  the  contract,  but  the  obliga- 
tion of  the  contract  would  not  be  impaired 
by  tbe  refusal  of  the  state  to  perform  it 
Tbe  original  party  would  have  a  Just  dalm 
against  the  state  for  any  damages  sustained 
by  him  from  the  breach  (tf  the  contract; 
and,  although  the  claim  could  not  be  en- 
forced through  an  action  at  law,  the  remedy 
by  appeal  to  the  LegisUtture  is  open  to 
which  can,  and  it  most  be  presumed  will,  do 
whatever  Justice  may  require  in  tbe  prem- 
ises. Tbis  remedy  is  the  only  one  provided 
in  snch  a  cas^  and  tbis  is  known  to  the 
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party  contractlDg  with  the  state^  and  the 
conrts  cannot  say  that  It  Is  not  certain, 
reasonable,  and  adequate." 

In  a  later  case  InvolTlng  the  same  con- 
tract, where  the  contractors  had  sued  the 
state  for  recovery  of  damages,  the  court 
again  said:  "Where  a  valid  contract  has 
been  entered  Into,  on  behalf  of  the  state  by 
its  duly  authorized  agents,  for  the  construc- 
tion of  a  public  work,  It  cannot,  in  the  ab- 
sence of  any  stipulation  authorizing  it  so  to 
do,  destroy  or  avoid  the  obligation  of  tlie 
ccmtxact.  While  it  may  refuse  to  perform 
and  arreat  performance  on  the  part  of  the 
contractor,  it  is  liable  for  the  breach  of  the 
contract  the  same  as  an  indlvidnal,  and  the 
contractor  is  entitled  to  claim  prospectiTe 
profits."  Danolds  t.  State,  88  N.  T.  4S,  42 
Am.  R^.  277.  In  Brown  t.  Colorado,  106 
n.  B.  08,  1  Sup.  Ct  177,  27  U  Bd.  132.  there 
was  a  controversy  betweoi  the  state  of  Colo- 
rado and  an  Individual  who  had  conv^ed 
certain  lands  to  the  territory  before  admis- 
sion to  statehood  for  the  purpose  of  erect- 
ing a  capltoL  He  refused  to  sunraideT  pos- 
session, and  the  state  bnragAit  ejectment  and 
recovered  possesion  the  land.  The  Su- 
preme Court  of  the  nid.ted  States,  speaking 
throu^  the  then  Chief  Justice,  said:  "Tba 
most  that  can  be  said  *  *  •  is  that  in 
this  way  the  contract  was  violated  by  the 
state.  •  *  *  All  the  obUgattons  of  the 
original  contract  remain,  and  the  state  has 
not  attempted  to  Impair  tbem.  If  the  con- 
tract Is  all  that  he  claims  it  to  be,  and  the 
Constitution  and  statutes  are  Just  what  he 
says  they  are,  the  most  that  can  be  contended 
for  is  that  the  state  has  refused  to  do  what 
the  territory  agreed  should  be  done.  This 
may  violate  the  contract,  but  It  does  not  In 
any  way  Impair  Its  obligation."  The  same 
thought  is  announced  by  the  following  au* 
thoritles:  16  Am.  i&  Eng.  Ency.  of  Law,  p. 
1041;  Clark  v.  Marslglla,  1  Denio  (N.  Y.) 
817,  43  Am.  Dec.  670 ;  McMaster  v.  State,  108 
N.  Y.  542,  15  N.  422;  Sanilac  County  v. 
Alpine,  68  Mich.  650,  86  N.  W.  794,  707.  In 
the  recent  case  of  Falls  Olty  Construction 
Co.  V.  aty  of  Ft  Smith,  154  S.  W.  496, 
which  Involved  a  controversy  concerning  the 
construction  of  a  county  courthouse,  we  said 
that  a  contractor  could  not  compel  the 
county  to  construct  a  building,  whatever 
might  be  the  rights  under  the  contract  to  re- 
cover damages  for  nonperformance.  That 
principle  has  its  force  In  this  controversy, 
for  any  other  view  would  permit  the  con- 
tractor to  compel  the  state  to  proceed  with 
the  construction  of  the  building  against  the 
express  will  and  determination  of  the  law- 
makers. 

[3j  The  fact  that  the  state  cannot  be  sued 
upon  Its  obligation  has  no  bearing  upon  the 
question.  If  the  contract  was  one  which 
appellants  could  require  the  state  to  speclfl- 
cally  perform,  then  ttiere  might  be  some 
Itousibility  in  the  dalm  that  the  oommla- 


sioners  subsequently  appointed  had  no  rl^ 
to  Interfere  with  the  performance  of  the 
contract  by  appellants.  But  the  contract, 
even  If  made  with  an  indlvidnal,  was  not 
one  which  a  court  of  equity  would  require  to 
be  spedflcally  performed.  Leonard  v.  Board 
of  Directors  of  Plum  Bayou  Levee  District 
79  Ark.  42,  04  S.  W.  022,  9  Ann.  Caa.  150, 
and  cases  therein  dted. 

[4]  Moreovtt,  any  action  for  the  purpose 
of  compelling  the  stat^  ^ther  directly  or 
indirectly,  to  perform  the  contract  would 
be  a  suit  against  the  state,  and  could  not 
be  maintained.  Pitco^  v.  State,  01  Ark.  627, 
m  B.  W.  742, 184  Am.  St  Bep.  88.  The  de- 
cisions of  the  Supreme  Court  of  Qie  United 
States  cited  by  ajweHants  on  tb»  brief  aa- 
nounce  principles  which  have  no  applicatloa 
here.  Those  cases  Involve  statutes  which 
attempted  to  take  away  the  rlfl^ts  of  par- 
ties and  impair  the  obligation  of  contracts, 
whereas  in  the  present  case  the  acta  of  the 
Legislature,  as  we  have  already  shown,  to 
the  extent  that  they  discharged  appcJlanti 
and  withheld  permission  to  proceed  fur- 
ther in  the  constmctlon  of  the  bnildlng,  .did 
not  impair  the  obligation  of  the  contract 

[I]  After  ttie  state  had,  throu^  the  enact- 
ment of  the  statute  known  as  the  Fatteratm 
Act,  elected  not  to  proceed  with  the  en- 
stmctlon  of  the  bulldli^  under  the  contract 
with  appellants,  another  statute,  the  Old- 
ham Act,  proylded  for  the  creation  ot  a  new 
commission,  and  appellees,  as  such  conunla- 
sioners,  were  clearly  within  their  legal  rights 
In  proceeding  with  the  construction  of  the 
building  pursuant  to  the  mandate  of .  the 
last-mentioned  statute.  They  were  not  tres- 
passers, but  were  acting  In  the  line  of  their 
duty,  and  are  not  liable  to  appellants  in  any 
sum. 

The  judgment  of  the  drcnit  court  is 
therefore  affirmed. 

WOOD,  J.  (concurrii^).  The  Patterson 
and  Oldham  Acts  in  so  far  as  they  **annol, 
cancel  and  set  aside"  the  contract  of  the 
state  with  Caldwell  ft  Drake  are  nncoosti- 
tutional  and  void;  for  to  cancel  a  contract 
destroys  Its  obligations.  No  rights  can  be 
set  up  under  a  contract  after  same  has  been 
"canceled,  annulled,  and  set  aside."  But 
even  though  the  acts  mentioned  be  void  in 
this  particular,  they  may  stand  In  other  ze- 
epectB',  for  it  is  obvious,  when  the  whole 
acts  are  considered  together,  that  the  Legis- 
lature conld  and  would  have  passed  them 
with  this  unconstitutional  feature  eliminat- 
ed, and  it  may  be  left  out  leaving  the  acts 
complete.  It  was  within  the  power  ct  tiw 
Ueueral  Assembly  to  distdiarge  Oaldwtil  A 
Urak&  They  had  no  possessory  or  propoty 
rights  in  the  capitol  building.  Therefore  the 
Legislature  could  pi^vlde  tor  their  dischatge 
and  for  the  completion  of  the  capitol  In  the 
manner  it  has  done  without  impairing  the 
obligations  <tf  the  contract  ftf  the  itate  with 
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Caldwell  ft  Drake,  as  I  endeavored  to  eliow 
Id  my  dissenting  opinion  In  Jobe  v.  Cald- 
weU,  93  Ark.  503,  125  S.  W.  423.  The  Legis- 
lature did  not  discharge  them  without 
making  an  appropriation  for  paying  what 
was  already  due  them  under  their  contract, 
and  thus  recognized  the  binding  force  of  the 
contract  See  case,  supra.  The  obligation 
of  the  state  to  pay  them  for  any  profits  they 
wonld  have  earned  under  the  contract  is  not 
germaQe  to  the  issoe  here  presented,  which 
Is  simply  that  of  trespass  upon  alleged  pos- 
sesBorr  or  property  rights  in  the  capltol 
boUdlng  Itself. 


WILLIAMS  T.  UZZBLL  et  al. 
(Supreme  Oonrt  of  Arkansas.    May  5,  1913.) 

1.  ACOOSD  AND  SATISFAOTIOn  (t  26*)— PtXAD- 

IHG — XbCESSITT. 

Accord  and  satisfaction  ia  an  affirmative 
defense,  and  mnst  be  specifically  pleaded. 

[Bd.  Note.— For  other  cases,  see  Accord  and 
SaUsfactiOD,  Cent  Dig.  81  161,  163-160;  Dec. 
Dig.  I  25.*j 

2.  PATiCBnr  (I  9*)— Mbdioh. 

Under  a  plea  of  payment,  It  can  be  Bhown 
that  the  debt  was  dischamed  by  the  delivery  of 
anything  which  the  creditor  agreed  to  accept  in 
satisfaction. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  38,  40,  41,  til,  49.  53 ;  Dec. 
Dig.  I  9.*3 

3.  PATirewT  (I  63*)— Pleading— Vabiahck. 

There  is  a  prejadicial  variance  between 
the  plea  of  payment  of  a  note  and  proof  that 
the  note  was  satisfied  by  an  agreement  with  the 
agent  of  tbe  payee  that  a  debt  owed  by  the 
payee  to  the  maker's  husband  niight  be  set  off 
SKainst  the  balance  due  on  the  note. 

[Bd.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  IS  152-161 ;  Dec.  Dig.  |  e3.»] 

4.  GONTINUANOS  ({  29*)— GBOUETD&— StlBFBIfiK 
AT  TBIAL. 

Where  the  maker  of  a  note  pleaded  pay- 
ment and  the  testimony  was  that  the  note  was 
satisfied  by  an  agreement  that  the  agent  of  the 
payee  should  set  off,  against  a  balance  due  on 
the  note,  a  debt  from  the  payee  to  the  maker's 
hnsband,  a  transferee  of  toe  note  was  entitled 
to  a  continuance  to  meet  such  evidence ;  it  ap- 
pearing that  the  payee  and  her  agent  were  not 
present  at  the  trial  and  would  deny  such  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  «  96 ;  Dec.  Dig.  t  29.*] 

6.  BrT.La  AND  Notes  (|  627*)— BIvidekce— 

SuFPICTENCy. 

Testimony  that  the  agent  of  the  payee  of  a 
note  stated  that  be  bad  no  money  with  which 
to  pay  a  claim  of  the  maker's  husband  against 
tbe  payee,  and  su^sted  that  the  husband  get 
on>dit  for  that  amount  npon  tbe  note,  is  not 
sufficient  to  show  that  the  a^ent  agreed  that 
tbe  amount  of  the  claim  should  be  credited  up- 
on tbe  note  without  the  consent  of  the  payee. 

{VIA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1S17-1855;  Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Mlseisslppt 
County;  D.  F.  Taylor,  Special  Judge. 

Action  by  Percy  B.  WllllamB  against  JBula 
Sloan  Uzzell  and  another.    Jndgmoit  for 


def^dants,  and  plaintiff  appeela  Brveraed 
and  remanded. 

This  suit  was  brought  by  Fer^  H.  Wil- 
liams against  Bula  SUian  Uazell  and  Homer 
F.  Sloan,  prindpal  and  surety  on  a  note  to 
recover  a  balance  of  9000,  alleged  to  be  due 
thereon.  The  note  was  payable  to  Nina  W. 
Carleton,  for  the  sum  of  $4,000,  and  Indorsed 
by  H.  F.  Sknn.  Four  credits,  with  the  dates 
there(tf,  were  entered  upon  It,  reducing  It  to 
$430,  the  amount  dalmed  to  be  due  at  the 
time  Nina  W.  Carleton  sold  It  to  her  son-in- 
law,  appellant,  for  |250.  There  Is  no  conten- 
tion about  the  correctness  of  tbe  credits 
shown  on  the  not^  and  tbe  appellee  pleaded 
payment 

It  ivpears  that  Mrs.  Carleton,  the  payee 
of  the  not^  resides  In  Memphis,  and  Is  the 
owner  of  certain  interests  in  Mtssiaslppi,  of 
which  her  iHrother,  the  bnsband  of  Eula  Uz- 
zell, was  for  a  time  manager.  In  November, 
1906,  Mrs.  Carleton  wrote  to  ai^iellee,  Eula 
Sloan  Ussell,  the  maker  of  tbe  not^  saying 
she  wanted  a  statement  from  George  as  to 
what  she  owed  mm,  and  for  him  to  go  down 
to  tbe  mill,  and  her  manage-  would  do  what 
he  could  to  help  him  get  what  she  owed  him, 
unless  he  could  wait  until  she  conld  come 
and,  "When  I  left  I  told  Blanton  [her  then 
manager]  If  George  came  to  try  to  straighten 
it  and  give  him  what  I  owed  him."  George 
Uzzell  testified  that  he  went  down  in  Missis- 
sippi to  see  Blanton  Peete,  the  manager  of 
her  affairs  referred  to  In  the  letter,  to  collect 
what  Mrs.  Carleton  owed  him,  and  discov- 
ered on  arrival  that  Peete  was  not  prepared 
to  pay  him,  but  advised  him,  "to  take  credit 
on  the  note  for  the  balance  would  be  the  best 
way  out  of  It";  to  have  Mrs.  Carleton  give 
his  wife  credit  on  the  note  for  the  amount 
due  him.  He  stated  on  cross-examinatloQ: 
"Q.  And  Mrs.  Carleton  sent  you  down  there 
to  collect  what  was  due  you?  A.  Well,  he 
was  then  working  for  her.  He  was  her 
manager  at  that  time.  Q.  And  when  yon  got 
there  he  told  you  he  wasn't  able  to  pay  it? 
A.  Yes,  sir.  Q.  And  advised  you  to  go  to 
Memphis  and  get  credit?  A.  He  said  he 
would  advise  It  hlmselt  Q.  And  that  was 
all  there  was  to  It?  A.  Yes,  sir."  The  evi- 
dence does  not  disclose  whether  he  mentioned 
the  matter  to  Mrs.  Carleton,  after  talking 
with  her  manager,  and  on  January  4,  1907, 
his  wife,  appellee,  Eula  Sloan  Uzzell,  went 
to  the  bank,  which  held  the  note  for  collec- 
tion, and  paid  $930.64,  all  that  was  doe  on 
the  note.  If  credit  was  allowed  for  the  $430 
her  husband  claimed  was  due  him  from  Mrs. 
Carleton,  and  paid  In  the  way  already  Indi- 
cated, by  agreement  with  her  manager  to 
take  credit  on  the  note  therefor. 

Appellee  testified  that  her  husband  was 
working  for  Mrs.  Carleton,  ■  managing  her 
business  in  Mississippi,  while  appellee  was 
living  in  Memphis,  and  that  Mrs.  Carleton 
wrote  her  she  did  not  have  any  money  down 
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there  In  Mississippi  to  pay  him,  but  to 
credit  herself  with  $100  on  the  note  which 
edie  did;  that  later  she  paid  $1,000  and  then 
$1,700  on  the  note,  and  when  her  hasband 
stopiwd  working  for  Mrs.  Carleton,  he  went 
down  to  the  mill  to  get  the  balance  due  him, 
$430,  upon  the  receipt  by  her  of  the  follow- 
ing letter,  of  date  November  26,  1906,  from 
Mrs.  Carleton:  "Now*  I  will  want  a  state- 
ment from  George  of  what  I  owe  him;  I 
think  he  and  I  know  better  than  any  one 
else  about  what  it  Is.  I  want  lilm  to  go  down 
to  the  mill,  and  Blanton  will  do  what  he  can 
to  help  him  get  what  I  owe  him.  U  he  wants 
to  wait  till  I  go  that  is  all  right  The  reason 
I  say  go  to  Blanton  Is  because  I  am  sick, 
and  I  can't  tell  when  I  will  go  down.  When 
I  l^t,  I  told  Blantmi  If  Oeoi^  came  to 
Btralgiiten  It  and  give  liim  what  I  owed  him." 

After  the  settlement,  v/h«a  Mrs.  Oarleton 
called  on  her  for  the  balance  doe,  and  she 
went  to  the  bank  and  paid  the  balance  of 
<030.(}4,  and  the  $480  she  owed  to  Mr.  UsmU 
made  It  even;  that  it  was  considered  paid, 
and  then  was  never  any  qnesdon  made  about 
it,  and  ber  brother  who  was  surety  was  never 
notified  ot  the  note  not  being  aatlsfled.  From 
IfiOT  to  UOO  It  was  considered  settled.  This 
teBUmtmy  was  all  objected  to. 

BIrs.  Oarleton  testified  that  after  appellee 
married  her  brother,  she  loaned  her  $4,000, 
took  ber  note,  and  that  she  sold  the  note 
later  to  Percy  H.  Williams  for  $290.  She 
denied  that  she  was  ever  paid  at  any  time 
the  sum  of  $430  on  the  note.  Admitted  the 
credit  of  $^.64  on  January  4,  1907.  which 
she  said  was  left  at  the  bank  to  her  credit; 
that  the  note  remained  th^  until  it  was 
sold  to  Hr.  Williams;  that  she  never  heard 
of  appeUee  claiming  to  have  paid  $430  on  the 
note  in  Deconber,  1906,  until  after  this  suit 
was  filed. 

The  Indorser  testified  that  he  did  not  know 
the  note  bad  been  transferred  to  Williams 
until  September,  1009;  had  never  received 
any  notice  of  when  the  note  was  due,  or  that 
it  had  not  been  paid  until  about  3^  years 
after  It  was  due,  when  he  was  notified  It 
had  not  been  paid. 

At  the  conclusion  of  the  testimony,  the 
plalntlCT  filed  a  motion  asking  that  the  sub- 
mission of  the  case  be  withdrawn,  and  that 
It  be  continued  until  the  next  term  of  court, 
on  the  ground  of  surprise  from  the  testimony 
relative  to  the  payment,  and  In  order  that  he 
might  produce  Mrs.  Carleton  and  her  manag- 
er, both  of  whom  it  was  alleged  would  deny 
that  either  of  them  ever  agreed  to  give  credit 
upon  the  note  for  the  $430,  claimed  to  have 
been  paid  by  way  of  a  credit  for  services 
rendered  by  George  Uzzell  to  Mrs.  Carleton. 
A  motion  for  new  trial  was  filed,  supported 
by  the  afildavits  of  Ntna  W.  Carleton  and  her 
manager,  Blanton  Peete,  In  which  It  is  stated 
that  she  never  agreed,  promised  nor  consent- 
ed to  give  credit  ou  the  note  in  suit  for  the 
sum  of  $430,  (w  any  other  sum  that  she  owed 


to  George  Uzzell;  that  she  never  directed  or 
requested  him  to  go  to  her  manager  to  nstxr- 
tain  the  amount  of  indebtedness  to  blm  for 
the  purpose  of  giving  credit  on  the  note,  and 
that  her  manager  had  no  authority  whaterer 
to  credit  the  note,  or  agree  that  It  shoold  be 
credited,  with  her  Indebtedness  to  George 
Uzzell;  that  she  had  never  at  any  time 
agreed  to  any  credit  on  said  note  of  any  of 
her  Indebtedness  to  George  Uzzell,  except  the 
first  $100  credited  thereon;  that  she  had 
attended  several  terms  of  court  at  Osceola  to 
testify  in  the  case,  which  had  been  contlnoed 
at  the  instance  of  the  defendant,  and  that 
finally  her  deposition  was  taken,  and  that  she 
was  surprised  at  the  testimony  of  UxzeU  and 
his  wife  relative  to  the  credit  of  the  $430 
upon  the  note.  The  manager  swore  that  he 
had  no  authority  whatever  to  apply,  or  agree 
to  apply,  the  amount  of  the  lodebtednesi 
claimed  doe  him  from  Mrs.  Carleton  as  a 
credit  upon  the  note  of  his  wife ;  that  he  did 
not  consoit,  promise,  or  agree  to  any  such 
credit,  and  that  he  hiid  no  authority  to  do  so. 

The  Jury  returned  a  vordict  in  favor  of  tbe 
defendant,  and  fiom  the  Judgment  Oils  ajf- 
Ve&l  Is  prosecuted. 

J.  T.  Ooston,  of  Osoeola,  for  ajtpeUant 


KIRBY,  J.  (after  stating  the  facta  u 
above).  It  is  contended  that  the  court  erred 
In  admitting  the  testimony  relative  to  the 
accord  and  satisfaction  under  the  general 
plea  ot  payment  of  the  note,  and  that  It 
should  have  granted  the  continuance  opoa 
the  ground  of  surprise. 

[1]  A  plea  of  accord  and  satisfaction,  like 
one  of  payment,  sets  up  an  affirmative  de- 
fense, and  it  Is  one  that  Is  required  to  be 
spedttcally  pleaded.  1  Cyc.  371;  1  Enc 
Plead.  &  Prac.  74.  Hunt  on  Accmrd  ft  Satis- 
faction, I  106;  Owois  T.  Chandler,  16  Ark. 
651. 

[2]  It  Is  the  purpose  of  the  pleadings  to 
advise  the  parties  of  the  facte  that  wlU  be 
relied  upon  in  the  suit  for  a  recovery  or 
defense,  that  they  may  with  proper  proof 
fairly  meet  the  issues  made.  Under  a  plea 
of  payment  it  can,  of  course,  be  shown  that 
the  debt  or  obligation  was  discharged  In 
the  usual  manner,  by  the  delivery  of  money 
In  satisfaction,  or  by  the  delivery  of  proper- 
ty of  any  kind  In  Ueu  of  money,  agreed  to 
be  accepted  in  discbarge  thereof.  Paymoit 
may  be  made  In  anything  that  the  creditor 
will  receive  in  paymat  Bush  t.  Sjffoat, 
43  Ark.  416. 

[3]  Appellant  claims  that  the  variance  be- 
tween the  allegations  of  the  plea  of  paymoit 
and  the  proof  relating  to  the  manner  of  the 
satisfaction  of  the  claim  of  the  husband  of 
appellee,  by  an  agreement  on  the  part  of 
the  agent  of  the  payee  that  it  might  be 
credited  upon  his  wife's  note,  misled  him  to 
his  prejudice,  as  be  was  not  required  to  er 
pect  that  any  such  defense  would  be  itiied 
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upon  thereunder,  nor  given  any  Informatton 
tlmeot  that  would  enable  lilm  to  lu-epare  to 
meet  it  We  agree  with  this  contention. 
He  objected  to  the  Introduction  ot  said 
testimony  under  said  plea  at  the  time  and 
after  the  testimony  was  Introduced,  alleged 
be  was  surprised  on  account  of  It,  moved 
the  oonrt  to  withdraw  the  Bubmisslon  of  the 
case,  and  grant  blm  a  continuance  in  order 
that  he  might  have  time  to  meet  the  new 
issue  Injected  into  the  case. 

[4]  The  affldavtte  In  support  of  the  motion 
for  a  new  trial  sliow  that  both  the  i>ayee  of 
the  note  and  her  agent,  by  whom  It  was 
claimed  the  credit  was  agreed  to  be  allowed, 
deny  any  such  agreement  or  statement,  or 
any  authority  to  allow  the  credit,  and  it  la 
evident  that  appellant  was  deprived  of  ma- 
terial testimony  that  be  could,  and  doubtless 
would,  have  been  able  to  produce  upon  the 
trial  If  he  had  been  advised  of  the  nature 
of  the  defense  by  the  pleadings,  and,  not 
being  so  advlsei,  was  surprised  upon  ita  In- 
troduction. The  payee  of  the  note  waa  not 
a  party  to  the  suit ;  did.  not  live  wltbin  the 
jurisdiction  of  the  court;  her  deiKwitlon  was 
properly  taken,  and  of  course  she  was  not 
required  to  attend  the  trial  In  person,  and 
appellant  cannot  be  regarded  at  fault  In  not 
having  her  present  The  testimony  of  ap- 
pellee and  her  husband,  relating  to  the  al- 
lowance of  a  credit  upon  the  note  by  the 
manager  of  the  payee,  was  objected  to,  and, 
the  objection  not  having  beoi  sustained,  ap- 
pellant was  left  without  any  testimony  In 
relation  thereto,  much  to  his  prejudice.  The 
court  should  have  granted  his  motion  for  a 
continuance  under  the  clrcnniatiuices. 

[I]  The  oonrt  Is  of  the  oidnlon  that  the 
testimony  Is  insufficient  to  show  that  tbe 
manager  of  Hrs.  Carleton's,  to  whom  the  bna- 
bond  of  appellee  was  sent  for  an  adjustment 
of  the  amount  due  him  from  her,  agreed 
that  he  should  have  credit  upon  tbe  note  of 
his  wife  dne  Mrs.  Carleton,  the  testimony 
tending  only  to  show  that  he  had  no  money 
with  which  to  pay  the  claim,  and  suggested 
that  the  debtor  see  Mrs.  Carleton  and  get 
credit  npon  the  note  of  his  wife,  indicating, 
at  most,  that  it  was  tbe  Intention  that  the 
matter  should  not  be  closed  up  until  she 
was  consulted  about  It  * 

For  the  errors  indicated,  the  jndgmoit  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


CITY  OF  MALVERN  v.  COOPER  et  at. 

(Supreme  Court  of  Arkansas.    April  21,  1913.) 

1.  McrmciPAi-  Coepobatioks  (f  281*)— Con- 
struction OF  Sidewalks— Police  Powee. 
Tbe  state  under  its  police  power  may  per- 
mit cities  to  poBB  ordinanceg  for  the  coastruc- 
tion  by  abutting  owners  of  ridewalks  of  a  kind 
prescribed,  and  the  failure  of  an  owner  to  co.i- 
struct  tbe  required  sidewalk  cannot  be  excused 


by  showing  that  be  bad  a  good  and  sufficient 
walk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cogwrationa,  Cent  Dig.  H  746-749;  Dec  ZMg. 

2.  MunioiPAL  OoBPoRATXOira  H  281*)  —  Bx- 
coNSTBucnoif  or  Sioewalxb— Statutobt 

AUTHOBITT.  . 

Kirby's  Dig.  i  6542,  empowering  tbe  coun- 
cil of  any  city  to  compel  by  ordinance  the  own- 
ers of  property  abutting  on  its  streets  to  build, 
rebuild,  maintain,  and  repair  sidewalks,  and  to 
designate  tbe  kind  of  sidewalks  and  materials 
to  be  used,  confers  not  only  power  to  require 
sidewalks  to  be  built,  but  also  to  compel  the 
rebuilding  of  sidewalks,  and  the  maintenance 
and  repair  of  sidewalks  according  to  prescribed 
specifications. 

*  £Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  H  745-749;  Dec.  Dig. 

i  28i.»j 

5.  Municipal  Cobpobations  ii  668*)— Con- 
sniucTzoH  or  SinnwAixa— Notiob  — Evi- 

OENCE. 

In  a  suit  by  a  city  to  recover  the  cost  of  a 
sidewalk  on  the  failure  of  tbe  abotting  owner 
to  constroct  it  evideDce  held  to  support  a  find- 
ing that  the  owner  received  notice  to  build  the 
wiOk. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1^;  Dec.  Dig.  | 
56&*] 

4.  MnniOIPAL  GOBPOBATIOHB  (I  122*)— Oboz- 
nANCES— VAUDITT— PBBSrtnCPTIONS. 

Kirby's  Dig.  S  6478,  providing  that  ordi- 
nances shall  be  recorded  in  a  book  kept  for  that 
purpose,  and  authenticated  by  tbe  signature  of 
the  presiding  officer  and  the  clerk,  provides  for 
a  permanent  record  perpetuating  the  evidence  of 
ordinances,  and  ordinances  appearing  in-  the 
record  book  duly  authenticated  are  presumptive- 
ly correct;  and  under  section  5471  printed 
copies  published  by  the  authority  of  tbe  city,  or 
certified  transcripts,  are  admissible  in  evidence. 

[EU.  Note.->For  other  cases,  see  Municipal 
Cognations,  Cent  Dig.  H  281-^89;  Dec  Dig. 

6.  BVIDBNCB  (S  82*>— JuniQXAi.  NOTXOB— Mu- 
HICIPAL  OBDIIIAIIOSS. 

The  courts  do  not  take  judicial  notice  of 
municipal  ordinances. 

[Ed.  Note.— For  other  cases,  sec  Evidence, 
Cent.  Dig.  {42;  Dec.  Dig.  8  ^  !*  Appeal  and 
Error,  Cent  Dig.  |  2959.] 

6.  BVIDENCB  (5  161»)— PABOL  EvinENOB— MU- 
NICIPAL Obdinancks. 

Parol  evidence  is  inadmtssibte  to  prove  a 
municipal  ordinance. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Gent  Dig.  U  527.  529-6361  5^ ;  Dec  Dig.  i 
161.*3 

7.  MuHiciPAi.  Cobpobations  ({  109*)— Osni- 

NANCE8  — VaUDIIT  — BECITAU  OF  MlHUn 

Books. 

A  recital  in  the  minute  book  ot  the  pro- 
ceedings of  the  council  of  a  city  that  tbe  coun- 
cil met  August  6,  1909.  is  a  mere  misprision  of 
the  recorder,  where  tbe  minutes  also  recited 
tbat  the  meeting  was  a  regular  meeting  of  tbe 
council,  which  met  on  the  first  Thursday  of 
each  month,  and  that  tbe  first  Thursday  of  Au- 
gust was  August  6th,  so  tbat  an  ordinance 
adopted  at  tbe  meeting,  and  duly  recorded  in 
tbe  book  for  that  purpose  and  duly  authenticat- 
ed, is  not  invalid  because  of  the  erroneous  re- 
cital of  tbe  date  of  passage  as  the  0th. 

[Ed.  Note^For  other  cases,  see  Munb^al 
Corporations,  Cent  Dig.  H  237,  238 ;  Dec  Dig. 

i  ic«.«i 
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8.  HtTNICIPAL  GOBPOBATIONS  ({  800*)— CON- 

snnroiroN  of  SmwALxa  —  Obdinancb  — 

ItesoLunon. 

Under  Kirfa;*s  Dig.  |  B542,  empowering 
the  council  of  any  city  to  compel  by  ordinance, 
resolution,  or  oraer  abutting  owners  to  con- 
struct sidewalks,  a  city  may  by  ordinance,  rea- 
olation,  or  order  compel  abutting  owners  to 
construct  sidewalks,  or  it  ma;  Adopt  all  of  the 
methods,  and  a  resolution  requiring  abutting 
owners  to  construct  sidewalks  in  accordance 
with  an  ordinance  previously  adopted  is  bat 
supplementary  to  the  ordinance  and  an  aid  In 
the  enforcement  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CkirporationB,  Cent  Dig.  SI  801-818,  820,  821; 
Dea  Dig.  1  SOO.*]  . 

Appeal  from,  Hot  Sprinc  Obancay  Coart; 
J.  P.  Henderaon,  Chancellor. 

Suit  by  the  Olty  of  Malveni  against  W.  H. 
Cooper  and  another.  S^m  a  decree  for  de- 
fendanta,  plaintiff  ainwala.  Beveraed  and  re- 
manded. 

Henry  Berger,  of  Malvern,  for  appellant 
W.  B.  Duffle  and  Andrew  I.  Boland,  both  of 
Malrem,  for  ai^iellees. 

SMITH,  J.  This  iB  a  Bult  by  the  dty  of 
Malvern,  a  city  of  the  second  class,  against 
W.  H.  Cooper  and  A,  I.  Boland,  to  recover 
the  sum  paid  by  the  dty  for  the  construction 
of  a  concrete  walk,  built  by  this  dty,  abut- 
ting the  property  of  appellees.  The  proof  on 
the  part  of  the  city  tended  to  show  that  the 
council  passed  an  ordinance  on  the  Sth  day 
of  August,  1909,  requiring  all  owners  of  real 
property  abutting  on  Main  street  In  said 
city,  between  South  First  and  South  Fourth 
streets,  or  Page  avenue,  to  construct  side- 
walks as  provided  for  in  said  ordinance; 
that  on  and  prior  to  the  7th  day  of  Novem- 
ber, 1910,  the  appellee  W.  H.  Cooper  was  the 
owner  of  certain  lots  on  Main  street  t>e- 
tween  First  and  Fourth  streets,  but  liad  fail- 
ed to  construct  the  walks  In  accordance  with 
the  proviaious  of  said  ordinance,  and  that  a 
written  notice  to  construct  the  walks  with- 
in 20  days  had  been  given  him,  and  upon  his 
continued  failure  and  refusal  to  build  the 
walks,  and  after  the  lapse  of  more  tban  30 
days  after  the  service  of  the  notice  to  con- 
struct them,  the  dty,  through  its  street  com- 
mittee, contracted  with  one  Chas.  Bryant  to 
'construd  said  sidewalk  in  the  manner  pro- 
vided for  in  said  ordinance,  which  contract 
was  ratified  and  confirmed  by  the  city  coun- 
cil, and  In  accordance  with  said  contract  the 
said  Bryant  built  the  walk  at  a  cost  of  |69.- 
25,  which  sum  was  paid  to  the  said  Bryant 
by  the  dty  of  Malvern;  that  subsequently 
Cooper  sold  to  A.  I.  Boland  a  part  of  one  of 
said  lota.  The  city  prayed  Judgment  for  Uils 
sum,  and  for  a  penalty  of  6  per  cent  and 
interest  at  the  rate  of  6  per  cent,  and  that 
the  whole  amount  thereof  be  declared  a  lien 
on  said  property,  and  that  the  same  be  sold 
to  satisfy  said  lien.  The  answer  dented  the 
material  allegation  of  the  complaint  and  rais- 
ed the  following  Issues:  (a)  That  there  was 


no  ordinance ;  (b)  nor  any  grade  eatabllabed; 
(c)  nor  any  notice  given  the  abutting  prop- 
erty owners;  (d)  that  section  B642  of  Kir- 
by's  Digest  which  it  was  claimed  gave  the 
dty  the  authority  to  pass  the  ordinance  un- 
der which  it  bad  proceeded  in  the  construc- 
tion of  the  walk,  applied  only  where  no  orig- 
inal sidewalk  existed,  but  did  not  apply 
where  the  proi?erty  owner  already  had  a 
sidewalk,  and  that  a  property  owner  who 
had  a  sidewalk  equal  to  the  one  which  the 
dty  proposed  to  require  (which  appeUee  had) 
was  entitled  to  a  day  in  ooart  before  deter- 
mining whether  his  walk  ahoiild  be  torn  sp 
and  destroyed  and  the  property  owner  re- 
quired to  build  another. 

[11  Under  its  police  power  the  Legislature 
of  the  state  has  the  authority  to  paaa  lawa 
permitting  its  cities  to  pa^  ordinances  tor 
the  construction  of  walks,  and  to  prescribe 
the  kind  which  the  property  ownem  therdn 
shall  build,  and  whm  the  dtles  Itare  exer^ 
cised  this  power  by  the  passage  of  by-la wa 
and  ordinances,  property  owneia  therdn  are 
under  the  duty  of  complying  therewith,  and 
the  follure  to  ob^  cannot  be  ezeaaed  by 
such  a  showing  as  is  here  attonpted  to  be 
made  that  the  property  owner  had  a  good 
and  snffldent  walk. 

[21  The  proTlslons  of  section  6B42  of  Kir- 
by's  Digest,  so  far  as  they  r^te  to  the  av- 
thority  of  a  dty  to  pass  an  ordinance  simi- 
lar to  the  one  under  couddwatton,  Is  as  fill- 
lows:  "In  order  to  better  provide  for  tbe 
public  welfiar^  safety,  comfort,  and  oonTcn- 
lence  of  the  Inhabltanta  of  dtles  of  tibe  first 
and  second  claaa,  the  following  enlarged  and 
additional  powers  are  hereby  conferred  up- 
on said  dtles,  vis. :  The  council  of  any  sneb 
dty,  ordinance,  resolatlon  or  order,  riiall 
have  the  power  to  compel  the  owners  of  any 
properly  abutting  on  Its  streets  or  public 
squares  to  build,  rebuild,  nwlntaln  and  re- 
pair foot  pavements  or  sidewalks  improve- 
ments and  cnrbli^  there  along,  and  to  des- 
ignate the  kind  of  sidewalk  and  curbing  Im- 
provement to  be  made,  the  Usd  of  mat«lal 
to  be  used,  the  spedficatlons  to  be  followed, 
and  the  time  within  which  such  Improvement 
is  required  to  be  completed."  Ttana  it  is  aeea 
that  the  power  is  conferred,  not  only  to  re> 
quire  walks  to  be  built,  bnt  also  to  be  re- 
built and  to  be  maintained  and  r^Mtred  ac- 
cording to  prescribed  spedfications.  The  or^ 
dlnance  passed  pursuant  to  the  above  section 
will  not  be  set  out  In  full  because  of  its 
length,  but  it  may  be  said,  in  answer  to  ap- 
pellee's objection  (b)  that  no  grade  was  es- 
tablished, that  the  ordinance  provides  with 
great  particularity  and  certainty  how  the 
walk  may  be  constructed  and  to  what  gzade 
and  of  what  composition. 

[3]  Upon  the  question  of  the  auffidency  of 
the  notice,  it  may  be  said  that  the  deputy 
marshal,  who  was  also  the  street  commis- 
sioner, testified  that  he  served  a  notice  up- 
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on  appellee  CJooper,  notifying  hlia  to  build 
tbe  walk,  and  that  Cooper  declined  to  do  so 
upon  tbe  ground  tbat  be  bad  a  better  walk 
tban  the  one  which  the  dty  proposed  to 
build,  and  that  he  would  take  the  case  to  the 
highest  courts  in  resistance  to  the  city's  de- 
mands. Appellee,  as  a  witness,  did  not  de- 
ny the  service  of  the  notice^  but  upon  tbe 
contrary  there  was  ofFered  in  evidence  a  no- 
tice, dated  April  10,  1911,  which  he  gave 
the  street  commissioner,  forbidding  him  In- 
terfering with  his  walk,  and  he  alleged  In 
his  answer  that  he  gave  this  notice  not  to 
tear  up  his  walk  before  it  was  torn  up. 

[4]  Tbe  remaining  and  real  question  in  the 
case  Is  whether  the  city  had  a  valid  ordi- 
nance which  authorized  the  action  taken  by 
it  It  is  contended  by  ai^lee  that  the  rec- 
ords of  the  proceedings  had  by  the  city 
council  as  shown  by  its  minute  book  recite 
that  Uie  cooncU  held  Its  regular  session  on 
August  6,  1908,  instead  (tf  August  6,  1909, 
the  date  of  tbe  ordinance  In  queaUon,  and 
that  said  records  In^rt  ateolnte  verity  and 
cannot  be  contradicted  parol  teetlmony, 
and  that  as  the  ncot^et^  record  of  the 
meetlngB  of  tbe  oonncU  shows  the  meeting  to 
baTO  been  on  the  6tb  and  not  on  tbe  5tb,  no 
valid  ordinance  could  have  been  passed  on 
the  6th.  This  minute  book  does  recite  that 
the  council  met  on  the  6th,  but  that  is  not 
the  only  redtal  it  contains,  as  it  appeara 
from  the  minute  book  that  the  meeting  was 
a  regular  one  held  on  the  6th  day  of  Aogust 
Now  the  proof  Is  undisputed  that -the  time 
for  regular  meetings  of  the  council  was  on 
the  first  ^ursday  ot  each  month,  and  the 
first  Thursday  of  August  was  the  6tb  and  not 
tbe  6tb.  Mereover  the  said  ordliutnce  bad 
been  recorded  in  the  book  which  section  6473 
of  Eirby's  Digest  required  should  be  kept 
for  that  purpose,  and  was  authenticated  by 
the  signature  of  the  mayor  and  recorder, 
and,  as  authenticated  by  them,  showed  Its 
passage  on  August  5,  1909. 

Tbe  section  last  mentioned  provides  that 
"all  by-laws  or  ordinances  shall,  as  soon  as 
may  be  after  their  passage,  be  recorded  In  a 
book  kept  for  tbat  purpose,  and  be  authen- 
ticated by  the  signature  of  the  presiding  of- 
ficers of  the  council  and  the  clerk."  This 
la  the  permanent  record,  which  tbe  law  in- 
tends shall  perpetuate  the  evidence  of  the 
ordinances  passed  by  tbe  city's  council,  and 
the  ordinances  and  by-laws  as  they  there 
appear  are  not  only  presumed  to  be  correct, 
but  printed  copies  of  them  published  by  the 
city's  authority  or  transcripts  therefrom, 
certified  by  the  city's  clerk,  are  received  bx 
evidence  for  any  purpose  for  which  the 
original  ordinance  would  be  received.  Klr- 
by'a  Digest,  fi  6471.  Tbe  burden  was  not 
therefore  upon  tbe  city  to  establish  the  valid- 
ity of  Its  ordinance,  as  that  presumption  In 
Its  favor  Is  Indulged  when  the  record  Is  pro- 
duced, containing  the  ordinances  which  the 
law  ii^nires  to  be  k^  for  that  purpose. 


Heno  V.  FayettevUle,  50  Ark.  292,  119  8.  W. 
287;  Van  Buren  r.  Wells,  53  Ark.  368,  14  S. 
W.  38,  22  Am.  St  Rep.  214;  Eirby's  Digest, 
9  3066. 

[fi-7]  Tills,  however,  is  a  mere  presump^ 
tloQ,  and  might  be  overcome  by  competent 
evidence  that  tbe  rasentlal  requirements  of 
the  statutes  of  the  state  had  not  been  com- 
piled with  in  tbe  enactment  of  these  ordi- 
nances. The  proof  here  offered  to  accomplish 
that  purpose  has  been  set  out,  and  we  think 
it  insufficient  for  that  purpose.  Full  recog- 
nition is  given  to  the  authority  of  those  cases 
which  hold  that  the  courts  do  not  take  Judi- 
cial notice  of  ordinances,  and  that  parol  evi- 
dence is  not  admissible  to  prove  an  ordinance 
or  resolution  of  a  city  council,  and  the  con- 
clusions here  announced  do  not  oflTend  against 
these  rules.  The  recital  of  the  minute 
book  that  the  council's  meeting  was  on  Au- 
gust 6,  190%  was  a  mere  misprision  of  the 
recorder,  for  those  minutes  also  recite  that 
the  meeting  was  a  regular  meeting,  and  the 
evidence  is  undisputed  that  the  first  Thurs- 
day of  each  month  was  tbe  regular  meeting 
day,  and  tiiat  that  date  was  In  f&ct  the  5th 
and  not  the  6tb.  Bntler  EaTanaugh,  146 
S.  W.  120. 

[I]  Uoreover,  in  addition  to  the  ordinance 
which  we  have  been  constderlng,  the  town 
council  passed  on  Deoonbar  2,  1900,  the  fol- 
lowing resolution:  *'Be  It  resolved  by  Oie 
city  council  of  tbe  city  ot  Malvern  that  the 
city  marshal  of  tbe  city  of  Malvern  notl^ 
all  property  ovnera  In  tbe  city  of  Malv^ 
abutting  on  both  sides  of  Main  street  be- 
tween South  First  street  and  FourOi  street, 
be  required  to  lay  concrete  sidewalks  In  ac- 
cordance with  the  provisions  of  the  ordinance 
of  said  city,  passed  August  6,  1909,  and  in 
default  of  same  that  tbe  city  will  proceed  to 
hire  same  buUt  and  when  so  constructed  tbe 
charge  for  same  will  become  a  lien  on  the 
property  abutting  said  sidewalk." 

In  the  case  of  Gregg  v.  Stuttgart,  88  Ark. 
507,  116  S.  W.  394,  a  property  owner  was 
directed  by  a  resolution  of  the  council  of  the 
city  of  Stuttgart  to  build  a  sidewalk  in  ac- 
cordance with  the  provisions  of  an  ordinance 
of  that  dty,  the  details  of  which  were  not 
set  out  In  the  resolution  as  passed,  and  it 
was  objected  that  tbe  resolution  was  void 
for  the  reason  that  tbe  ordinance  failed  to 
designate  the  kind  of  sidewalk,  the  kind  of 
material,  and  the  specifications.  But  it  was 
there  said  that  if  the  specifications  were  not 
snfflciently  definite,  tbat  fact  afforded  no 
ground  for  complaint  to  the  landowner;  that 
when  he  builds  such  sidewalk  as  is  called 
for  in  the  notice  served  upon  him,  he  has 
fulfilled  his  duty,  and  whether  It  Is  such  a 
one  as  desired  cannot  be  questioned  by  tne 
city,  because  It  did  not  specify  more  partic- 
ularly the  kind  wanted.  And  It  was  contend- 
ed that  the  validity  of  tbe  city's  proceedings 
must  be  tested  by  its  ordinance  and  not  by 
resolution.    But  It  was  there  said:  "There 
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Is  no  reason  why  the  proceedings  cannot  he 
tested  nnder  both.  The  resolution  la  evident- 
ly supplementary,  and  in  aid  ot  the  enforce- 
ment of  the  ordinance.  It  Is  somewhat  in 
the  nature  of  an  amendment,  making  certain 
some  of  the  matters  left  at  large  In  the  gen- 
«ral  ordinance.  The  council  Is  expressly  au- 
thorized by  the  statute  to  require  sidewalks 
to  be  coDstmcted  by  ordinance,  resolution,  or 
order,  and  therefore  the  form  of  the  city's 
mandate  may  be  in  any  one  of  these  methods 
-of  procedure  which  the  council  may  see  fit 
to  adopt;  or,  if  It  pleaseth  the  council,  it 
may  adopt  all  of  them  to  reach  to  the  same 
end.  It  la  a  mere  choice  of  tools  or  weapons 
to  require  the  property  owner  to  lay  a  side- 
walk." The  chancellor  made  no  finding,  ez- 
•cept  that  the  complaint  should  be  dismissed 
for  want  of  eqaity.  and  it  was  accordingly 
4tt«mlmsiO,  and  all  costs  aasesaed  against  the 

We  are  of  opinion  that  the  chancellor 
«rred  in  his  finding  and  order,  and  the  decree 
Is  accordingly  reversed  and  remanded,  with 
directions  to  enter  a  decree  In  favor  of  the 
appellant,  city  of  Malvern,  for  the  sum  of 
¥69.29,  and  the  penalty  of  6  per  cent  there- 
on, and  interest  also  at  the  rate  of  6  per 
cent  from  the  date  of  the  city's  payment  to 
the  contractor,  and  that  the  whole  amount 
thereof  be  declared  a  lien  on  appellee's  iHwp- 
orty,  described  In  the  complaint,  and  the 
same  ordered  s<dd.  in  satisfaction  of  said 
liea,  pnranant  to  the  provisions  of  section 
6542  of  Klrby'8  Digest,  U  the  same  is  not 
paid  within  the  time  fixed  by  the  court 


QUEEN  OP  ARKANSAS  INS.  CJO.  T. 
LASTER. 

(Supreme  Court  of  Arkansas.    May  5,  1913.) 

1.  INSUBANCK  (f  668*)— AOTXOITS  OR  POUOUS 
— QtTEBTIONS  FOB  JUBT. 

Id  an  action  on  a  fire  Insarance  policy  on 
peraonal  property,  evidenM  held  to  make  a 
question  for  the  Jnir  as  to  whether  the  insur- 
ance agent  at  the  time  of  the  appUcatlon  fat 
Insurance  was  informed  of  incumbrances  on  the 
property. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Ont  Dig.  IS  1S66,  1782-1770;  Dea  Dig.  f 
•«68.*] 

2.  INSUBANCE  {|  378*)— Bbeach  ot  Warrak- 
TT — Waivbb— Notice  to  Aobnt. 

The  warranty  that  there  are  m  tocam- 
brances  on  insured  property  is  waived  where 
the  insurer's  agent  is  notified  when  the  appli- 
cation is  made  for  the  policy  that  the  propwty 
is  incumbered. 

[EA.  Note.— For  other  cases,  see  lusurance. 
Cent  Dig.  SS  »68-9»7 ;  Dec  Dig.  S  378.»] 

3.  INSUBAWCB  (8  380*)— BbKACH  OF  WaRBAM- 

TX  —  Waivbb  —  Noticb  to  Ageht  — Collu- 

BIOH. 

Where  an  insurance  agent  had  no  interest 
in  the  insured  property,  the  fact  that  he  was 
acquainted  with  insured  and  his  daughter  and 
worked  in  the  same  bank  with  the  daughter, 


that  he  had  a  friendly  feeling  for  both  and  was 
so  much  interested  in  procaring  the  insurance 
that  he  agreed  to  and  did  pay  the  premium,  did 
not  show  such  fraud  and  collusion  as  prevented 
notice  to  the  agent  of  incumbrances  on  proper- 
ty, constituting  notice  to  the  company. 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  !  998;  Dec  Dig.  I  SSO.*] 

4.  iKsnBAiTCK  (%  536*)— Pboofb  or  IjOSS-^l- 

CESSITT. 

The  failure  to  furnish  prooft  of  loss,  u 
required  by  a  contract  of  insurance,  forfeits  the 
policy  and  is  a  complete  defense  to  any  suit 
thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent  Dig.  |  1323;  Dec  Dig.  |  636.*] 

6.  INSUBANCE  a  568*)  — PBoon  OT  Loas— 

Waivbb. 

Where,  after  a  fire,  Insured  called  at  (bs 
company's  office  and  notified  it  of  the  fire  and 
asked  for  blank  proofs  of  loss,  but  was  told  by 
the  adjuster  that  be  carried  no  blank  proofs  ot 
Iqss  and  shortly  afterwards  the  adjoster  went 
to  insured's  farm  to  adjust  tiw  loss,  questioned 
insured  relative  thereto,  took  down  his  state- 
ments, and,  when  told  by  insured  that  be  was 
ready  to  furnish  any  information  desired,  stated 
that  he  had  "all  the  proof  he  wanted,"  fimmal 
proofs  of  toss  as  required  by  the  policy  was 
waired,  notwithstanding  an  agreement  that  any 
action  in  investicati&g  the  origin  of  the  fire  or 
in  ascertaining  the  amount  of  the  loss  should 
not  be  a  waiver  of  any  of  the  ccmditions  of  the 
policy ;  the  statement  that  he  had  all  the  proof 
be  wanted  beinc  equivalent  to  a  statement  that 
he  was  satisfied  as  to  the  loss  and  had  all  ths 
information  relative  thereto  desired. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1382-1890,  1406;  Dec  Dig.  1 
558.*] 

6.  Appeal  and  Bbbob  9  1064*)— Habiclesb 

EbBOB^IlTSTBUCnONSL 

In  an  action  on  a  fire  insurance  policy,  an 
instruction  that  the  company's  doiial  of  liabil- 
ity was  a  waiver  of  proot  of  toss  was  harmless, 
even  though  it  was  disputed  whether  it  did  de- 
ny liability,  where  the  adjuster  bad  waived 
proof  of  loss  by  Informing  insured  that  be  had 
all  the  proof  he  wanted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219.  4221-4^ ;  Dec 
Dig.  I  1064  ;•  Trial,  Cent  Dig.  H  475,  525.] 

7.  INSUBAKCT   (I   560*)  — PBOOTB  OT  LoSS  — 

Waivbb. 

A  letter  written  insured  after  a  fire  by  the 

insurance  adjuster,  stating  that,  based  on  the 
information  furnished  up  to  that  time.  It  was 
the  opinion  of  the  company  that  they  were  not 
in  any-  way  liable  for  any  amount  on  account 
of  the  alleged  loss,  was  a  denial  of  liabili^  and 
a  waiver  of  proofs  of  loss,  and  hence  an  in- 
struction that  the  denial  of  liability  by  the  com- 
pany was  a  waiver  of  procrf  <tf  loss,  and  the 
refiual  to  submit  the  questlim  whether  the  pd- 
Icy  was  forfeited  by  fwlore  to  famish  pivoC  of 
loss,  were  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  II  1391,  1302;  Dec  Dig.  S  550.*] 

8.  Trial  (5  252*)— Instbuctions— Actioks  on 
Policies— CoKFOBuiTT  to  EItidencb. 

lu  an  action  on  a  fire  insurance  policy  on 
personal  property,  an  Instruction  that  there  was 
a  provision  In  the  policy  that  if  wiUi  insnred'a 
knowledge  foreclosure  proceedings  were  com- 
menced, or  if  any  change  should  take  place  ia 
the  interest  tltie,  or  possession  of  the  pnverty 
by  lasal  process,  judgment  voluntary  act  of  In- 
sured or  otherwise,  the  policy  should  be  vdd, 
and  that  therefore  if  the  jury  believed  that  the 
property  or  any  portion  was  in  Utigation  at  the 


•FW  otbsr  eases  see  same  topic  and  sectkm  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Key-Hth  Ssrlss  *  Bap*r  latum 


Digitized  by 


Google 


Aik.) 


QUEEN  OF  ARKANSAS  INS.  CO.  T.  LASTER 


849 


time  of  the  low,  or  that  any  change  bad  taken 
place  in  the  posaesslon  or  ]□  the  title  or  interest 
of  tnaured,  to  find  for  defendant,  was  properly 
refused  where  there  was  no  evidence  of  an; 
knowledge  on  the  part  of  insnred  of  foreclosure 
proceedings  pending  at  the  time  of  or  before 
the  loss,  or  ot  any  chang*  of  interest  title,  or 
poasenion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  BOH,  590-612 ;  Dec  Dig.  |  252.*] 

Appeal  from  Circuit  Court;  Saline  Coun- 
ty; W.  H.  EiTatts,  Jndge. 

Action  by  A.  J.  Laster  against  the  Qneen 
of  Arkansas  Insurance  Company.  Jnd^ent 
for  plalntur,  and  defendant  appeals.  Af- 
firmed. 

Tbe  appellee  sned  appellant  on  a  Are  In- 
surance policy  to  recover  for  a  loss  by  fire  of 
certain  farm  products  and  Implements;  the 
amount  being  stated  In  tbe  policy  ~at  $1,100. 
Tbe  plaintiff  alleged  tbe  loss  by  fire  and  com- 
pliance with  tbe  terms  of  the  policy,  and 
prayed  Judgment  for  the  snm  of  $1,100,  to- 
gether wltb  12  per  cent  lienalty  and  rea- 
sonable attorney's  fee; 

The  defenses  relied  on  by  appellant  in  Its 
brief  are: 

First  That  the  appellee  breached  bis  con- 
tract of  warranty  by  making  false  statements 
as  to  incumbrances  on  the  property,  and  as 
to  the  property  being  in  litigation  at  the  time 
«f  Its  loss,  etc. 

Second.  That  be  failed  to  comply  with  tbe 
proTi^ns  of  tbe  policy  as  to  tamishliw 
proof  of  losa 

There  Is  a  statement  In  Uie  policy  which 
reads:  "This  entire  policy  shall  be  toUL  if 
the  insnred  has  concealed  or  ndsrepresented, 
in  writing  or  otherwise,  any  material  fact 
or  circumstance  concerning  this  Insurance,  or 
the  subject  ther«^,  or  if  tbe  interast  of  tbe 
insured  in  the  iwoperty  be  not  truly  stated 
herein.*'  Tiioe  ia  also  a  prorlalon  in  the 
jfoUey  to  the  effect  that  U  the  interest  of  the 
insured  "be  other  than  unconditional  and 
sole  ownership,  or  if  the  subject  tbe  Insur- 
ance be  personal  property  and  be  and  become 
incumbered  by  a  chattel  mortgage,  or  if,  with 
tbe  knowledge  of  the  insured^  foreclosure  pro- 
ceedings be  eommenced  or  notice  given  of 
sale  of  any  property  ooTered  by  this  policy 
bj  virtue  of  any  mortgage  or  trust  deed,"  etc., 
the  policy  shall  be  void,  etc.  The  policy  also 
contained  tbe  following  provision:  "If  fire 
occur,  the  Insnred  shall,  within  sixty  days 
after  the  fire,  unless  such  time  be  extended  In 
writing  by  this  company,  render  a  statement 
to  this  company,  signed  and  sworn  to  by  said 
insured,  stating  tbe  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the 
tire,  tbe  interest  of  the  Insured  and  all  others 
in  the  property,  the  cash  value  of  each  item, 
and  tbe  amount  of  loss  thereon,  all  Incum- 
braocee  thereon,  and  changes  in  the  title, 
use,  and  possession.''  The  application  was 
a  part  of  the  contract  of  insurance,  and  the 


statements  In  tbe  application  are  made  war- 
ranties. 

On  tbe  issue  as  to  whether  or  not  the  ap- 
pellee made  false  statements  as  to  incum- 
brances on  the  property,  the  appellant  relies 
on  the  testimony  of  the  appellee  as  follows: 
"Q.  I  will  ask  if  you,  in  making  the  appli- 
cation in  Mr.  Gerlach'a  office,  if  you  were 
asked  this  question,  'Is  any  of  the  property 
to  be  insured  incumbered?*  and  you  answer- 
ed It,  *No.'  A<  I  don't  remember  the  question 
nor  answer.  Q.  I  will  ask  you  whether  or 
not  that  question  was  asked  and  answered? 
A.  I  tliink  I  answwed  that  question  some 
time  during  our  conversation.  I  think  tliat 
question  was  asked,  and  I  told  them.  I  don't 
know  whether  Mr.  Gerlacb  put  it  down  or 
not  Q.  You  can  read  and  write,  can't  yon? 
A.  I  can,  occasionally,  yes.  Q.  Can  you 
account  for  this  statemmt  saying  there  was 
no  Incumbrance  on  any  of  the  proper^  if 
you  told  Mx.  Gerladi  thwe  waa?  A.  I  dou*t 
think  I  ever  told  Um.  Q.  Here  Is  the  ques- 
tion in  the  application,  *I8  any  of  the  property 
to  be  insured  incumbered?*  And  that  ques- 
tion was  answered,  'No.'  Can  you  account 
for  that  answer?  A.  Mr.  Gerlach  is  here 
and  he  irill  be  on  the  stand,  I  suppose.** 

The  testimony  of  the  daughter  of  appellee, 
as  to  the  lncumbra;ice  of  tbe  property,  is  as 
follows:  **Q.  Now  you  stated.  In  answer  to  - 
a  question  of  Mr.  Mdiafly,  that  the  parties  - 
who  took  this  application  knew  that  the 
propert7  bad  been  incumbered?  A.  Tea,  sir. 
Q.  Were  you,  or  not,  present  with  your  fa- 
ther when  be  gave  that  statement?  A.  No, 
sir ;  I  was  not  all  the  time;  I  waa  busy  at 
tbe  bank.  Father  and  Mr.  Gerlacb  fixed  it 
up.  Q.  Tou  were  not  with  them  all  the  time? 
A.  No,  sir.  Q.  I  will  ask  you  if  you  did  not, 
while  you  were  with  your  father  at  the  of- 
fice of  tbe  insurance  company,  when  your 
father  was  asked  if  there  was  any  Incum- 
brance against  the  property,  did  you  not 
speak  np  and  tell  Mr.  Hannon  that  there 
was  no  Incumbrance  against  it?  A.  I  don't 
remember.  I  don't  remember  whether  I  rep- 
resented to  Mr.  Hannon  or  not  that  there 
was  no  Incumbrance  against  the  property. 
Q.  Was  this  question  asked  your  father  In 
your  presence,  'Was  there  any  incumbrance 
against  the  prc^rty?*  A.  I  don't  remem- 
ber." 

The  appellee  further  testified  that  he  sign- 
ed the  applicatioD.  He  further  says;  "In 
making  this  appUcatlon  I  told  Mr.  Gerlach 
how  much  com  and  plow  tools  I  had.  He 
went  down  tbe  line  of  questions  and  asked 
me  theme  questions,  and  be  asked  me  if  1 
owned  tbe  property.  I  said,  'I  don't  own  any 
land.'  Ue  asked  me  when  my  lease  expired, 
and  I  told  him.  Z  think  I  showed  him  my 
contract.  I  don't  know,  but  I  think  I  did. 
He  asked  me  If  there  was  any  lien.  I  told 
him  about  it;  told  him  about  the  plow  and 
about  living  my  note  wltb  security;  that 
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Kay  bad  agreed  to  ftinilsb  me  tbese  plow 
tools;  told  Iilm  I  had  given  these  ownership 
notes,  and  that  Kay  bad  Indorsed  my  notes ; 
outside  of  tl^ese  ownership  notes  I  was  the 
owner  of  the  property.  I  have  since  paid 
these  notes." 

The  testimony  of  the  agent  of  the  appd- 
lanl;  who  took  the  application  for  the  insnr- 
ance,  on  the  qnesflon  as  to  the  incumbrance, 
Is  as  follows:  "Q.  I  notice  in  the  application 
that  this  question  fs  asked,  'la  any  of  the 
property  to  be  insured  incninbered7  and  the 
answer  to  that  is  'No,'  and  I  will  ask  yon 
whether  that  question  was  asked  and  that 
answer  given?  A.  I  cannot  say  positively; 
it  bas  been  so  long.  Q.  Look  at  the  appli- 
catioB  and  see  if  you  did  not  make  it  out? 
A.  It  looks  like  my  handwriting.  Q.  If  yon 
bad  any  knowledge  that  there  was  any  incum- 
brance against  the  property  insured,  you 
would  have  stated  It  In  the  application?  A. 
Yes.  sir.  Q.  You  do  say  that,  if  the  fact  had 
been  made  known,  you  would  hare  stated 
it  in  the  application?  A.  Yes,  sir.  Q.  Is 
that  your  custom  always?  A.  Yes,  sir.  Q.  Is 
It  In  this  application?  A.  It  does  not  show 
here.  Q.  When  you  wrote  the  insurance  com- 
pany  a  letter  and  stated  that  the  property 
insured  was  on  leased  land,  did  you  tell 
them  In  that  letter  that  Laster  still  owed 
for  the  rent?  A.  No,  sir." 

Witness  Hannon  testified  that  appellee  and 
his  daughter,  after  the  fire,  denied  that  there 
was  any  Incumbrance  against  the  property. 

The  application  for  insurance  was  Intro- 
duced and  showed  the  following:  "Q,  Is  any 
of  the  property  to  be  Insured  Incumbered? 
A.  No.    Q.  If  so,  for  what,  amount?  A. 

■  'w  Q.  When  was  it  Incumbered?  A. 
 .    Q.  When  due?   A.  ." 

Among  other  questions  and  answers  In  the 
application  are  the  following:  "Q.  In  whose 
name  Is  the  title  to  the  land  on  which  the 
building  is  situated?  A.  J.  P.  Basbam,  own- 
er of  the  land.  Q.  Occupied  by  tenants?  A. 
Yes." 

Among  other  things,  appellee  testified  as 
follows:  "In  making  this  application  I  told 
Mr.  Gerlach  bow  much  corn  and  plow  tools 
I  bad,  and  I  said,  'I  don't  own  any  land. 
&fy  lease  Is  for  three  years;'  and  he  asked 
me  when  my  lease  expired,  and  I  told  blm. 
I  think  I  showed  him  my  contract^  I  dcm't 
know.  He  asked  me  if  there  was  any  lien 
and  I  told  him  about  It;  told  him  about  the 
idow  and  aboat  giving  my  note  with  secori- 
ty;  that  Kay  liad 'agreed  to  furnish  me 
these  plow  tools;  tcdd  bim  that  I  bad  givoi 
these  ownership  notes,  and  that  Kay  bad  in- 
dorsed my  notes.  There  wore  no  other  liens 
on  this  pK^wrtgr  outside  of  the  ownership 
notes.  I  bare  paid  these  notes  and  bave  the 
receipts.  Befbre  matnrl^  of  the  notes  I 
went  to  the  John  Deere  Plow  Company,  bat 
Kay  had  already  taken  it  up.  That  was  be- 
fore the  fire."  The  appellee  further  testified 
aa  followa:  **I  offered  tbem  the  money  to 


pay  the  rent,  but  we  couldn't  agree  upon  the 
acres  of  land.  I  wanted  to  pay  <ni  as  many 
acres  of  land  as  they  stated  there  wn.  I 
had  the  money  and  was  ready  to  pay  at  any 
time,  and  the  reason  the  rent  was  not  paid 
before  that,  when  tliey  brought  that  attach- 
ment suit,  we  had  a  ^^ute  about  the  num- 
ber of  acrea  There  was  no  part  of  the  oom 
there  used  until  after  I  had  paid  the  rent 
I  had  property  outside  of  that  and  was  try- 
ing to  pay  it  I  bad  the  land  there  and  I 
knew  what  it  was,  and  th^  came  to  my 
agreement  and  I  paid  tbem  accordingly." 
He  further  testlfled  that  there  was  no  suit 
landing  for  the  rent  He  paid  $1,100  and 
has  the  note;  did  not  remembw  the  oact 
date.  Late^  he  was  asked:  "Q.  Do  you  know 
whether  this  com  was  attached  for  the  reiU? 
A.  I  don^t  know.  Q.  You  know  it  was  at- 
tached? A.  I  know  the  sherUC  came  down 
and  we  went  and  looked  over  the  crib.  Q.  Yon 
opened  the  door  for  him  and  he  looked  in? 
A.  Yes,  air.  Q.  Did  yoQ  tell  him  bow  mndi 
com  there  was?  Can  you  account  for  why 
500  bushels  of  com  was  attached?  A.  He 
said,  *I  have  already  got  enough  cottxm  to 
more  than  pay  the  rent ;'  and  be  said  the  at- 
tachment calls  fi>r  corn  and  cotton;  and  I 
think  be  told  me  la1»r  on  that  he  pat  on  500 
bushels  of  com.  Q.  That  was  an  estimate  of 
the  com  In  the  crib  at  that  time?  A.  He 
never  made  any  estimate  of  the  com.-  He 
looked  In  and  said,  'You  have  700  or  SOO 
bushcils  of  cam  in  the  crU»;  and  I  aald,  'I 
bave  more  than  that' " 

In  regard  to  the  deXeoae  of  Hie  teilnre  to 
furnish  proof  of  loss,  appellee'  testlfled  sub- 
stantiaUy  as  follows:  "I  went  tbe  momli« 
after  the  Are  to  Uttle  Bock  and  notlfled 
these  people  at  tbat  time.  I  notified  ttw  sec- 
retaiy.  I  asked  them  to  give  me  a  Uank  so 
tbat  I  could  make  out  a  ptoat,  and  ftb'.  Kim- 
ball told  me  that  all  the  blanks  they  bad  Mr. 
Hannon  had  wltii  him,  and  that  Mr.  Hannoo 
had  them  In  bis  grip,  and  tbat  I  would  bave 
to  see  Mr.  Hannon.  I  saw  Mr.  Banncm  and 
tried  to  get  a  blank  to  make  oot  proof  of 
loss,  and  be  tali,  us  be  dldnt  have  any.  Mr. 
Hannon  came  down  and  wanted  to  adjust 
the  fire  loss,  and  we  wmt  over  tliera."  WVt- 
ness  was  asked:'  "After  tlie  fire,  did  Mr. 
Hannon  deny  whethw  he  was  liable  or  not! 
A.  Not  to  me;  I  mean  be  dldnt  deny  it  at 
that  time  Q.  He  dldnt  deny  UablUtr?  A. 
I  don't  remonber  Just  exactly.  Q.  Whoi 
you  asked  hlm«bont  proof  of  loss  Uutks^ 
what  did  be  say?  A.  He  said  he  didn't  cany 
blanks;  and  he  had  bis  stenographer  down 
there  and  fb^  examined  me  and  I  answered 
every  question  that  he  wanted.  Tbey  asked 
me  some  question  one  time  and  I  notloed  the 
stmograi^ier  was  vwy  bu^,  and  I  sv^pose 
Ae  was  writing  down  my  statunoit  I  told 
blm  I  would  give  him  any  InfwmatSoo  I 
oonld.  I  told  him  If  he  got  a  jnstlea  of  the 
peace  I  would  make  him  any  Und  of  a  state- 
ment he  wanted..  Mr.  Hannon  said,  I»  au' 
Bwer  to  a  qnestl<m  if  there  was  auy.bliis  «^ 
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could  do,  that  he  had  all  the  proof  he  want- 
ed. That  was  before  the  60  days  expired  In 
which  to  make  proof  of  loss.** 

On  behalf  of  the  appellant  It  was  shown 
that  appellee  and  appellant's  adjoster,  at 
the  time  appellee  called  at  appellant's  offlce 
and  notified  It  of  his  loss,  entered  Into  an 
agreement  whereby  it  was  agreed:  "That 
any  action  taken  by  the  par^  of  the  seccmd 
part  [appellant!  In  investigating  the  origin 
of  the  fire,  alleged  to  have  occurred  on  the 
30th  day  of  December,  1911,  or  In  ascertain- 
ing the  amount  of  the  loss  or  damage  to  the 
property  covered  by  the  policy,  •  •  • 
shall  not  waive  any  of  the  terms  or  condi- 
tions of  said  policy  or  any  of  the  rights  of 
either  party  thereta  The  intent  of  this 
agreement  is  to  iMroride  for  an  investigation 
as  to  the  origin  of  the  fire  and  to  estimate 
or  ascertain  the  amoont  of  toss  or  damage 
without  regard  to  die  liability  of  the  party 
of  tile  second  part" 

The  appellant's  adjuster  testified  that  he 
never  at  any  time  denied  liability.  The  rec- 
ord shows  the  following:  "Q.  What  yon 
were  writing  these  letters,  yon  didn't  deny 
liability  on  that  ground  [r^errlng  to  the 
liens  against  the  property]?  A.  I  didn't 
deny  liability  at  all.  Q.  Do  you  contend 
that  that  lien  voids  the  policy?  A.  I  think 
it  does.  Q.  Did  you  think  so  when  yon  first 
foand  it?  A.  I  would  have  to  know  all  the 
drcumstanoes  before  I  would  give  my  opin- 
ion. Q.  Where  did  yon  arrive  at  that  In- 
formation? A.  At  differmt  times  since  the 
fire.  Q.  Before  you  wrote  these  letters?  A. 
Some  of  It  Q.  Tell  the  Jury  what  part  of 
the  information  yon  got  now  right  up  to  the 
time  of  the  trial  that  you  didn't  know  when 
you  wrote  these  letters?  A  One  of  them  is 
the  ownership  notes.  Q.  When  did  yon  learn 
that?  A  Yesterday.  Before  I  wrote  these 
letters  I  knew  that  the  John  Deere  Plow 
Company  had  some  kind  of  a  lien,  but  I 
didn't  know  the  nature  of  it  iBlefore  I  wrote 
the  letters  I  knew  about  the  Homestead 
Planting  Company  (that  Is,  I  knew  about  the 
suit)  but  I  didn't  know  the  nature  of  It  Q. 
Ton  know  the  nature  of  the  claim?  Was 
not  this  and  the  rent  the  only  things  that 
caused  you  to  say  yon  were  not  liable?  A 
Xo,  sir.  He  hadn't  furnished  us  with  infor- 
mation as  to  what  be  lost  and  the  value.  Q. 
Why  didn't  you  say  so?  A  We  said  It  in 
the  policy,  Q.  pld  you,  prior  to  the  fire, 
have  notice  of  any  llois  or  Incumbrances 
against  this  property?  A.  No,  sir." 

The  letters  referred  to  in  the  first  above 
question  were  In  evidence  and  were  shown 
to  have  been  written  on  February  S  and  10, 
1912.  la  these  letters  appellant,  through  its 
adjuster,  says:  "Basing  our  opinion  cm  the 
Ittfonnatlon  that  has  been  furnished  us  up 
to  the  present  tim^  It  Is  our  opinion  that  we 
are  not  In  any  way  liable." 

The  awellant  complains  ot  die  refusal  of 
the  court  to  give  its  pray«  NO.  6,  which  is 
as  fonomi  **Yoa  are  Instructed  that  tiiere  is 


a  provision  in  the  policy  of  insurance  that 
if  vritta  the  knowledge  of  the  Insured  fore- 
closure proceedings  be  commenced,  or  If  any 
change  take  place  in  the  interest  title,  or 
possession  of  the  subject  of  the  Insurance, 
whether  by  legal  process  or  Judgment,  or  by 
voluntary  act  of  the  Insured  or  otherwise, 
the  entire  policy  shall  be  void.  Tou  are 
therefore  instructed  that,  it  you  believe  from 
the  evidence  that  the  property  insured,  or 
any  portion  of  the  same,  was  In  litigation 
at  the  time  of  its  loss,  or  if  any  change  had 
taken  place  In  the  possession  of  said  pn^r- 
ty,  or  any  change  In  the  title  or  interest  of 
the  plaintilT,  wliether  by  legal  process  or 
othwwlse,  then  your  verdict  will  be  for  Uie 
defendant" 

The  appellant  also  complains  of  the  re- 
fusal of  the  court  to  give  the  following  pray- 
tm  instmctlon:  "Ton  are  Instruct^  that 
It  is  Incumbent  upon  the  plalntlfT,  under  the 
provisions  of  the  policy,  to  furnish  the  de- 
fendant, within  60  days  after  the  loss  allied 
to  have  been  sustained,  a  complete  invento- 
ry, of  the  property  allied  to  have  be^  de- 
stroyed, stating  the  quantity  and  cost  of 
each  article  and  the  amount  dalmed  there- 
cm;  that  said  statement  should  be  signed 
and  sworn  to  by  the  Insured,  stating  the  In- 
terest of  the  Ihsnred  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  there- 
of, and  the  amount  of  loss  thereon ;  and,  if 
yon  find  from  the  evidence  that  the  plainticr 
failed  to  do  this,  then  your  verdict  will  be 
for  the  defendant  unless  you  find  that  the 
defendant  waived  same  doiying  liability 
or  otherwise." 

It  also  excepted  to  tlie  gXvins  of  that  part 
of  Instruction  Na  1,  given  at  aj^llee's  in- 
stance. In  wbidl  the  court  told  the  Jury 
"that  the  denial  ot  liability  by  the  defend- 
ant was  a  waiver  of  proof  of  loss  and  ren- 
dered unnecessary  any  proof  of  loss." 

The  court  at  the  request  of  appellant  gave 
Instructions  in  etSect  telUiu:  the  Jury  that  tf 
the  assured  stated  that  there  was  no  In- 
cumbrance against  die  propoty  and  If  tbey 
found  that  there  were  outstanding  owner- 
ship notes  against  the  agricultural  Imple- 
ments; and  an  outstanding  landlord's  lien 
against  a  portion  of  the  other  property  in- 
sured, they  should  find  fOr  tlie  defttidant, 
unless  defendant's  agent  was  informed  of 
the  liens  at  the  time  of  the  application  for 
insurance. 

There  was  a  verdict  in  tevor  of  the  appel- 
lee for  the  sum  of  $900,  with  12  per  cent 
penalty.  The  court  allowed  an  attorney's  fee 
of  $225.  Judgment  was  entered  In  favor  oi 
the  appellee,  and  the  case  is  here  on  appeal. 

A.  W.  tiles,  of  Little  Bock,  and  W.  R. 
Donham,  of  Benton,  for  appellant  Mehaffy, 
Beid  ft  U^alfy,  ot  Little  Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [11  Vint  The  testimony  of  the  ap- 
pellee tended  to  show  that  lie  Informed  the 
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agent  of  the  a^iellant,  at  the  time  ttae  latter 
took  bla  application  for  Insurance,  that  he 
did  not  own  the  land  on  which  the  producta 
were  grown  that  were  being  insured.  He 
told  the  agent  that  the  property  was  leaaed. 
Be  told  the  agent  about  the  Uen.  He  told 
him  about  the  plow  and  about  '^vlng  note 
with  secarity,"  told  him  that  "he  had  given 
these  ownereblp  notes." 

Teatlmcmy  of  the  daughter  of  appellee 
tended  to  show  that,  while  she  was  not  pres- 
ent all  the  time  when  her  t&ther  was  mak- 
ing the  statements  In  the  application,  yet  the 
agent  of  the  company  knew  that  the  property 
was  Incumbered.  When  asked  the  question 
as  to  whether  the  parties  who  took  the  appli- 
cation knew  that  the  property  was  incum- 
bered, she  answered  afflrmatlTeiy. 

Testimony  of  the  appellee  himself  further 
traded  to  show  that  he  did  not  tell  the  agent 
who  took  the  an;>licatlon  that  there  was  no 
incumbrance  on  the  propert;.  He  said  he 
did  not  "remember  the  question  nor  answer." 
Said  be  thought  the  question  was  asked  and 
be  told  the  agent,  but  did  not  know  whether 
he  "put  It  down  or  not" 

The  above  testimony  was  amply  sofficient 
to  warrant  the  court  In  submitting  to  tbe 
Jury  the  question  as  to  whether  or  not,  at 
the  time  of  the  application  for  Insorance,  the 
appellant's  agent  was  Informed  of  Incum- 
brances on  the  property. 

L2]  Tbls  court  has  often  ruled  that  a  war- 
ranty of  no  Incumbrance  is  waived  where  the 
insurer's  agent  was  notified,  when  applica- 
tion was  made  for  the  policy,  ttiat  the  proper- 
ty was  incumbered.  Capital  Fire  Ins.  Co. 
V.  Montgomery,  81  Ark,  608,  99  S.  W.  687; 
Capital  Fire  Ins.  Oo.  v.  Johnson,  82  Ark.  90, 
100  S.  W.  749.  In  the  application,  when  the 
appellee  was  asked  In  whose  name  the  title 
to  the  land  was,  on  which  the  crops  insured 
were  grown,  he  answered,  "J.  P.  Basham 
owned  the  land."  He  also  told  the  agent 
that  tiie  land  was  occupied  by  a  tenant 
^Is,  In  connection  with  the  other  testimony 
above,  was  sufficient  at  least  to  make  it  a 
Jury  question  as  to  whether  the  appellant's 
agoit  had  knowledge  of  the  Incnmbranoes 
■eztstlng  on  the  farm  products  at  the  time  ot 
taking  the  application  for  insurance. 

[3]  Appellant  contends  here,  for  the  first 
time,  that  there  was  a  coUnslon  between  ap- 
pellee and  the  agent  of  appellant  to  procure 
the  insurance  but  there  is  no  evidence  In  the 
record  to  warrant  the  conclusion  Uiat  appel- 
lant's agent  was  interested  In  the  property 
insured,  ^le  most  that  could  be  said  of  the 
testimony  is  that  it  showed  that  the  agent  of 
the  insurance  company,  who  took  the  appli- 
cation, was  acquainted  with  appellee  and  bis 
daughter,  who  worked  in  the  same  bank 
with  appellant's  agent  and  that  he  had  a 
friendly  feeling  t<a  the  appellee  and  hlti 
daughter.  He  was  interested  In  procurtng 
the  insurance,  so  much  so  that  be  agreed  to 
and  did  pay  the  premium  for  appellee;  but 


tbls  does  not  even  tend  to  dtow  Oiat  Uie  In- 
surance was  procured  by  fraud  so  as  to 
bring  tbe  case  ta  the  rule  of  Home  IiuDranee 
Co.  T.  North  Utae  Bock  Ice  ft  Blectnc  Co.. 
86  Ark.  538.  Ill  S.  W.*  9IH,  28  U  B.  A. 
(N.  S.)  1201.  on  wblch  appellant  rellea.  In 
that  case  the  agent  had  a  personal  Interast 
in  the  property  insured,  affecting  the  Insur- 
ance, and  to  tbe  prejudice  of  bla  principal, 
which  mlg^t  induce  him  to  keep  the  matter 
concealed  from  his  principaL 

The  instructions  given  at  the  Instance  of 
appellant  properly  submitted  the  question  as 
to  whether  or  not  a  breach  of  warranty  of 
unconditional  ownership  and  no  incumbran- 
ces on  tbe  property  insured  had  been  waived 
by  knowledge  of  tbe  agent  of  appellant  of 
the  facts  allied  to  have  constituted  such 
breach  of  warranty,  at  the  time  contract 
of  insurance  was  entered  Inta 

L4]  Second.  This  court  has  often  hdd  that 
failure  to  furnish  proof  of  loss  In  accordance 
with  the  terms  of  ctmtract  of  insurance  con- 
stitutes a  forfeiture '  of  the  policy,  and  fa 
therefore  a  complete  defense  of  any  snlt  up- 
on a  contract  of  Insurance.  See  Teutonlan 
Ins.  Co.  V.  Johnson,  72  Ark.  484,  82  8.  W. 
840;  Ark.  Mutual  Fire  Ins.  Co.  t.  Clark, 
84  Ark.  224,  105  S.  W.  257;  Commercial 
Fire  Ins.  Co.  v.  Waldron,  88  Ark.  120,  114 
S.  W.  210;  American  Ins.  Oo.  T.  Han^,  SI 
Ark.  43,  120  S.  W.  825. 

[f]  But  this  defense  cannot  avail  appellant 
for  the  reason  that  tbe  undisputed  evidence 
shows  that  appellant's  adjuster  waived  the 
requirements  of  the  policy  as  to  the  proof  of 
loss.  Just  after  the  fire  appellee  called  upon 
the  company  at  Its  office  in  Little  Bock,  noti- 
fied It  of  the  fire,  and  asked  for  blank  proofs 
of  loss.  The  appellant's  adjuster  Informed 
htm  that  he  carried  no  blank  proofs  of  loss. 
The  adjuster  a  short  time  afterwards  went 
down  to  the  farm  where  appellee  was  to  ad- 
just the  loss.  He  questioned  appellee  In 
regard  to  tbe  same  and  took  down  bis  state- 
ments. Appellee  told  the  adjuster  that  he 
was  ready  to  fnmlsb  any  informatlm  he  de- 
dred  and  the  adjuster  said  that  be  had  *^ 
the  proof  be  wanted."  This  conduct  on  0» 
part  of  the  adjuster  was  a  waiver  of  the  for- 
mal proof  of  loss  spedfled  in  tbe  policy.  See 
Lord  T.  Des  Uolnes  Fire  Ins.  Co.,  99  Ark. 
476,  ISS  B.  "W.  1008;  Queen  ot  Ark.  Ina.  Co. 
V.  Forllnee,  94  Ark.  227, 126  S.  W.  719.  Wm 
appellanl^s  adjuster,  in  reiQ>ooae  to  appdiee'a 
Inquiry,  said  that  he  had  "all  the  proof  be 
wanted,"  this  waa  a  v^ver  ot  any  furOier 
proof  of  loss  on  the  part  of  appellant  not- 
withstanding the  nouwaivw  agreemrat  It 
was  equivalent  to  saying  to  the'  apfieUee  tint 
appellant  waa  aatisfled  as  to  bis  loss  and  bad 
all  tbe  Information  pertaining  thereto  tint 
appellant  desired. 

[I]  In  this  view  of  the  case  it  was  not  a 
prejudicial  «ror  for  the  conrt  to  tell 
jury  that  the  denial  of  liability  by  the  appel- 
lant was  a  waiver  of  proof  of  lorn,  coacfiwng 
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that  It  was  a  dlspated  qaesUon  as  to  whether 
■I^llant  denied  UabUlt^. 

[7]  Bat  we  are  of  the  opinion  that  the  let- 
ters written  by  appellant  to  appellee,  before 
the  time  for  making  proof  of  loss  bad  expir- 
ed, were  in  legal  eflect  an  absolute  denial  of 
liability.  True,  appellant's  agent,  who  wrote 
them,  says  that  he  did  not  "deny  liability  at 
all,"  but  he  does  not  deny  that  he  wrote  the 
letters,  and  the  letters  speak  for  themselves. 
The  language  In  the  letter  of  February  3d  Is 
as  follows:  "Beg  to  say  that,  basing  our 
opinion  on  the  Information  that  has  been  fur- 
nished us  to  the  present  time,  it  is  our  opin- 
ion tliat  we  are  not  in  any  way  liable  to  Mr. 
lASter  for  any  amount  on  account  of  his 
alleged  loss  by  Are  on  the  policy  of  insurance 
w&lch  he  holds."  The  only  reasonable  con- 
struction of  which  this  language  Is  suscepti- 
ble Is  that  appellant  did  not  consider  Itself 
liable,  nnder  the  policy,  to  appellee  for  the 
loss  he  had  sustained.  The  court  therefore 
did  not  err  In  telling  the  Jury  that  "the  denial 
of  liability  by  the  defendant  was  a  waiver  of 
proof  of  loss"  (Yates  t.  Tbomason,  83  Ark. 
laj,  102  S.  W.  1112;  Dodge  T.  Tbomason, 
M  Ark.  21, 126  8.  W.  648);  nor  did  the  court 
err  In  reftislng  to  grant  appellant's  prayer 
for  an  Instnictlon  submitting  to  the  jury  the 
question  as  to  whether  or  not  appellee  had 
forfeited  Ids  policy  by  fftUlng  to  furnish  proof 
of  loss. 

[I]  TUrd.  'Ebe  api>eUaiit*s  prayer  tox  In- 
struction No.  6  (reporter  cagf  In  note)  was 
abstract.  There  was  no  evidence  In  the  rec- 
ord to  warrant  such  an  instruction.  The  ctI- 
dence  did  not  show  knowledge  upon  part  of 
■npellee  of  toredoaure  proceedings  pending 
at  the  Ume  of  or  twfoie  fbe  loss  by  fire,  and 
it  did  not  show  any  change  of  interest;  title, 
m  possession. 

There  is  no  reroralble  error  in  the  record, 
and  tlie  Judgment  is  therefore  affirmed. 


SOUTHmN  RT.  GO.  t.  COMBBRLAND 
TELEPHONE  &  TELEGRAPH  OO. 
(Sapreme  Court  of  Tennessee.    Uay  17,  1913.) 

nXBOBAPHS  AND  TlXBraOIfZS  (|  38*)— OnB- 
AXIOS— TOZXS— LOKO-DlSTAHCB  Ciu* 

When  a  long-distance  call  Is  made  on  a 
business  telephone,  the  operator  should  require 
the  name  of  the  person  calling,  and,  if  It  is  dif- 
ferent from  that  of  the  subscriber,  the  latter 
must  be  conferred  with  and  consent  had  to  a 
charge  against  him  before  such  charge  is  valid ; 
therefore  an  employ^  of  a  railroad  company, 
who  did  not  ha^e  a  telephone  in  his  own  name, 
cannot  render  the  company  liable  for  his  per- 
sonal long-distance  calu. 

[BA.  Mote.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  21;  Dec.  Dig.  | 

Cotiorari  to  Court  of  dvll  Appeals. 

Actkm  by  the  Cumberland  Telephone  ft 
Telegraph  Company  against  the  Southern 
Railway  Company.  A  Judgment  for  plaintiff 


was  reversed  by  the  Court  of  (Hvll  Appeal^ 
and  plalntUf  brings  certiorari.  Writ  denied. 

Wright,  Hllea,  Waring  ft  Walker  and  W. 
H.  Borsje,  all  of  Memphis,  for  plaintlfr. 
Camthera  Swing  and  Earl  King,  both  of 
Memphis,  for  defsodant 

NEIL,  O.  J.  This  action  ires  brought  on 
an  account  of  ^.10  claimed  by  the  tel^hone 
company  against  the  railway  company  for 
services  alleged  to  have  been  performed  for 
the  latter.  The  case  was  tried  before  the 
drcult  court  of  Shelby  county  without  the 
interrentlon  of  a  jury,  and  resulted  in  a 
Judgment  In  favor  of  the  telephone  company. 
On  appeal  to  the  Court  of  Civil  Appeals  that 
court  reversed  the  trial  judge,  and  the  case 
is  here  before  us  on  petition  for  the  writ  of 
certiorari  to  review  and  rewse  the  judg- 
ment of  the  latter  court 

The  facts  disclosed  by  the  record  are  In 
substance  that  the  telephone  company  had 
placed  a  telephone  In  one  of  the  offices  of 
the  railway  company  In  the  name  of  Mr.  A. 
R,  Davant,  the  manager  of  one  of  the  depart- 
ments of  the  latter.  In  a  room  adjoining 
Mr.  Davant's  office  was  located  the  chief 
clerk,  Mr.  Pointer.  The  latter  made  a  bill 
for  long-distance  calls  on  his  own  private 
business.  The  telephone  company  made  out 
the  bill  against  the  railway  company,  includ- 
ing it  with  Items  for  services  actually  per- 
formed for  the  latter.  The  railway  company 
required  the  items  to  be  separated,  and  re- 
fused to  pay  for  Mr.  Pointer's  long-distance 
calls.  Another  bill  was  presented  in  the 
following  month,  including  additional  calls, 
with  the  same  result,  and  still  another,  with 
still  additional  calls,  in  the  month  follow* 
Ing;  each  being  made  out  against  the  rail- 
way company,  and  subsequently  separated 
as  above  indicated.  The  railway  company 
paid  all  of  the  bill,  except  that  part  made 
by  Mr.  Pointer.  Swm.  after  the  Ull  had  run 
up  to  the  amount  now  sued  fCr,  ISx.  Pointer 
left  the  service  of  the  railway  company,  and 
a  few  months  thmafter  the  present  suit 
was  brought  The  evideace  is  without  con- 
tradiction that,  while  Mr,  Pointer  liad  au- 
thority to  use  Qie  te^>hone  for  local  calls,  be 
had  no  authority  to  use  it  Cor  long-dlstanoe 
calls.  No  rule  of  the  telephone  company  la 
introduced  in  evldaice;  nor  is  thwe  evidence 
of  any  express  ctmtract 

It  is  insisted  in  behalf  of  the  td^one 
company  that,  inasmuch  as  Mr.  Pointer  was 
In  the  office^  it  could  not  know  whether  he 
was  acting  for  himself  or  his  employer,  and 
that  it  had  a  right  to  aasume,  when  the  long- 
distance calls  were  made  by  him,  that  he  was 
acting  under  proper  authority.  On  the  other 
band,  it  is  insisted  by  the  railway  company 
that  inasmuch  as  the  tel^lione  was  in  the 
name  of  Mr.  Davant,  its  departmrat  mana- 
ger, the  telephone  company  could  at  any 
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time  have  ascertained  the  extent  of  Mr. 
Pointer's  authority  by  Inquiring  of  Mr.  Da- 
vant,  and  that,  falling  to  make  tbls  inquiry. 
It  took  the  risk.  Moreover,  It  Is  said  that 
the  telephone  company  had  ample  notice,  by 
reason  of  the  refusal  of  the  railway  company 
to  pay  the  bill  on  at  least  three  occasioDS, 
as  its  items  were  in  course  of  accumulation. 
To  this  It  is  replied  that  the  bill  was  pre- 
sented to  Mr.  Pointer  each  time,  and  that 
he  O.  K.'d  it,  signing  Mr.  Davant's  name, 
and  that  the  telephone  company  had  a  right 
to  assume  that  it  would  be  settled  in  some 
reasonable  time,  although  the  separation 
was  required  as  above  stated,  and  that  in 
fact  Mr.  Pointer  led  the  teleph<me  company 
to  believe  that  It  would  be  settled,  as  its 
agents  interred,  by  the  railway  company. 

,Wben  a  long-distance  call  Is  made  on  a 
bnstnesB  telephony  the  operator  should  re- 
quire the  name  of  the  person  calling,  and,  if 
it  be  one  different  from  the  subscrUier,  the 
latter  should  be  conferred  with  and  should 
consent  to  a  charge  against  him  before  such 
charee  Is  entered.  Any  aasuiped  rule  of  law 
permittlDg  a  (diarge  to  be  entered  against 
the  subscriber  for  services  rendered  to  third 
persons,  on  the  ground  merely  that  snch 


persons  were  permitted  to  use  the  telephoue 
for  the  purpose  of  calling  central,  would  be, 
as  we  deem  It,  gravely  unjust  Such  per- 
mission to  use  the  telephone  Is  only  a  per- 
mission to  use  the  means  of  coming  In  contact 
with  the  telephone  company,  in  order  tbat  a 
contract  may  be  made  between  the  two  touch- 
ing the  particular  services  desired.  An  op- 
posite rule  would  Imply  a  liability  as  a 
necessary  result  of  permitting  a  third  person 
to  use  the  telephone  merely  for  the  purpose 
of  calling  "central,"  or  'iong-dlstance"— a 
conclusion  manifestly  inadmissible.  In  what 
has  been  said,  of  course,  we  are  not  to  b« 
understood  as  referring  in  any  way  to  long- 
distance calls  made  by  members  of  a  Camily 
on  a  £amlly  telephone. 

We  deem  it  unnecessary  to  pass  npon  the 
question  of  estoppel  suggested  above  in  stat- 
ing the  contenttons  of  the  parties,  as  we 
are  of  the  oidnlon  that  the  ground  on  wUcb 
we  have  rested  the  decision  Is  sufficient  for 
a  sound  disposition  of  the  rl^ts  of  the 
parties. 

it  results  therefore  that,  inasmuch  as  the 
Court  of  Civil  Appeals  readied  the  correct 
dedsicm,  t|be  writ  o£  certiorari  mnat  be 
denied. 
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BDT8LEB  ▼.  COHMONWEAUTH 
(three  cases). 
(Court  of  Appeals  of  Kentocky-   Ha?  23, 

1.  Cbiiukal  Law  (S  1026*)  — Afpul— Dis- 
ifissAii—FiKES— Payment. 

Gr.  Code  Prac  |  347,  authorizee  appeals 
to  the  Court  of  Appeals  in  criminal  prosecu- 
tfo&B  If  the  judennent  is  for  a  Soe  ezceedins  fSO 
or  imprisonmeiit  exceeding  SO  days.  Accused 
was  convicted  on  three  iodictments  for  nnlaw- 
fal  sale  of  Intoxicating  liquon,  and  in  one  case 
sentenced  to  a  fine  of  |100  and  10  days  in  jail, 
and  in  each  of  the  other  two  he  was  fined  $80 
and  sentenced  to  20  days'  imprisonment  These 
several  judgments  he  superseded  by  executing 
appeal  bonds,  and  pending  the  appeal  the  fines 
we^  paid  with  the  exception  of  $14  on  the 
third  judgment.  Held  that,  the  fines  and  im- 
prisonment having  been  superseded,  the  pay- 
ments were  not  to  prevent  imprisonment  or  the 
seizure  of  appelluirs  property,  and  required  a 
dismissal  of  the  appeala. 

TEd.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent  DiR.  H  2815-2ei8;  Dee.  Dig.  I 
1026.*] 

2.  CBiMniAi.  Law  (|  1144*)  —  Appeal  —  Pbk- 
8UMPTI0NS— Fines— Patmest  by  Wife. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  partial  payment  of 
fines  by  the  wife  of  accused,  whereby  the  bal- 
ance due  was  less  than  the  amount  required  to 
authorize  an  appeal,  was  at  his  request,  and 
while  acting  on  ois  authority. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Cent  Dig.  H  2786-2764,  2766-2771, 
277^2781.  290a,  s5l6-S0S7;  Dee.  Dig.  f 
1144.*]  •  . 

Appeal  tnxa  Circuit  Court,  Harlan  County. 

Georse  W.  Eutsler  was  conTicted  on  three 
indLetmentB  charging  unlawful  Bale  of  In- 
toxlcatiiv  liquors  In  local  option  territory, 
and  be  appeals.  Dismissed. 

'  W.  F.  Hall,  F.  F.  Acree,  and  Zeb.  A.  Stew- 
art, all  of  Harlan,  for  appellant  James  Qar- 
nett.  Atty.  Gen.,  and  O.  S.  Hogan.  AsiL  Atty. 
Gen.,  for  the  Commonwealth. 

SETTLE,  J.  The  appellant,  George  W. 
Entsler,  was  tried  and  convicted  in  the  Har- 
lan circuit  court  under  eadi  of  three  indict- 
ments charging  him  with  the  offense  of  sell- 
ing spirituous  liquors  in  territory  where  local 
oj^on  was  in  force.  In  one  of  the  cases 
the  punishment  inflicted  by  the  verdict  of 
the  jury  and  judgment  of  the  court  was  a 
fine  of  $100  and  10  days*  Imprisonment;  In 
eadi  of  the  two  other  cases  a  fine  of  $80  and 
20  di^s*  Imprisonment 

[1]  Appellant  filed  in  each  case  a  motion 
and  grounds  for  a  new  trial,  but,  the  mo- 
tions being  overruled,  he  prayed  and  was 
granted  in  each  case  an  aK>^i  to  this  court 
fidlowing  which  the  several  judgments  were 
nq^erseded  by  the  execution  on  his  part  of 
Uw  required  appeal  bonds.  Counsel  for  the 
oommonwealth  have  entered  a  motion  to  dia- 
mlss  each  of  the  appeals  on  the  ground  that 
as  the  judgments,  save  $14  of  the  third  one, 
have  been  paid  by  the  appellant  since  the 
appeals  were  taken,  this  court  is  without 


jurisdiction  to  entertain  or  decide  them.  Sec- 
tion 347,  Criminal  Code,  provides:  "The 
Court  of  Appeals  shall  have  appellate  juris- 
diction in  penal  actions  and  prosecutions  for 
misdemeanors,  In  the  following  cases  only, 
viz. :  If  the  judgment  be  for  a  fine  exceed- 
ing fifty  dollars,  or  for  imprisonment  exceed- 
ing thirty  days;  or,  If  the  judgment  be  for 
the  defendant  in  cases  in  which  a  fine  ex- 
ceeding flf^  dollars,  or  confinement  exceed- 
ing thirty  i&YB,  might  have  been  lofllcted." 

We  have  freqnoitly  held  in  dvll  actions 
that  a  defendant  against  whom  a  recovery 
for  DUHiey  la  had  does  not  by  replevying  or 
paying  the  Judgment  waive  his  right  to  ^b- 
ecute  an  aK>eal.  Kellar  t.  WllUams,  10 
Busb,  216;  N.  a  ft  St  L.  Ry.  Co.  t.  Bean, 
128  Ky.  758, 109  8.  W.  323,  8S  ECy,  Law  Bep. 
114,  128  Am.  St  Bep.  383;  Flfce.  Bforgan  ft 
Co.  T.  Wathen,  78  a  W.  137,  26  Ky.  Law 
Rep.  1264;  Shannon  t.  Padgett  71  S.  W. 
487,  24  Ky.  Law  Bep.  1281.  The  reason  for 
so  bolding  la  Uins  well  stated  In  Kellar  t. 
wnuams,  supra :  **While  the  cose  ms  pend- 
ing, no  act  of  the  debtor  Incidental  to  such 
a  proceeding  to  enable  him  to  prevent  his 
property  trom  being  sold  to  satisfy  what 
be  BQPposed  to  be  an  erroneous  judgment  can 
be  deemed  to  be  a  waiver  of  his  right  to  an 
appeal.  He  ml^t  bave  satlsfled  the  judg- 
ment by  an  actual  payment  of  the  money; 
and,  U  xerersed,  the  creditor  by  rule  could 
have  been  quired  to  refund  It"  The  same 
conclusion  la  more  elaboratly  expressed  In 
the  opinion  In  N.  a  ft  St  L.  By.  Ca  r. 
B«in,  supra,  as  follows :  **A  defendant  In  a 
judgment  may  prosecute  an  appeal  trom  It 
although  he  may  have  paid  it  *  *  *  The 
appeal  does  not  affect  the  judgmmt  nntU 
it  is  reversed.  Hence,  if  the  appellant  was 
unable  to  give  the  supersedeas  bond  requir- 
ed by  the  Code  In  order  to  obtain  a  stay  of 
the  execution  pending  the  appeal,  be  would 
be  under  the  necessity  of  suffering  his  prop- 
erty to  be  seized  and  sold  by  the  sheriff, 
with  added  costs  and  possible  sacrifices.  Yet 
in  that  event  his  right  of  appeal  would  not 
be  affected,  as  otherwise  the  right  of  appeal 
would  be  valuable  only  to  the  rich,  who  could 
make  the  supersedeas  bond,  and  to  the  very 
poor,  who  were  execution  proof.  What  one 
may  be  compelled  to  do  be  may  do  without 
compulsion,  without  Impairing  his  legal 
rights.  So  It  is  held,  if  he  pays  off  the  judg- 
ment be  may  nevertheless  prosecute  an  ap- 
peal from  it  and.  If  It  is  reversed,  may  have 
restitution  of  what  he  has  paid,  with  Inter- 
eet"  In  ndther  of  these  cases  was  the  judg- 
ment superseded;  hence  the  act  of  the  de- 
fendant in  replevying  the  judgment  was  not 
inconsistent  with  the  right  to  prosecute  the 
appeaL  But  1'  he  had  stayed  proceedings 
on  the  Judgment  by  the  execution  of  a  super- 
sedeas bond,  the  subsequent  voluntary  re- 
plevying of  the  judgment  or  its  payment  by 
him  would,  we  apprehend,  bave  constituted 
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a  BatlafbcUon  tbereof  and  deprlTed  blm  of 
the  right  to  further  prosecute  the  appeal; 
and.  If  the  record  had  been  filed  In  the  ap- 
pellate court,  furnished  grounds  for  the  dis- 
missal of  the  appeaL  Am.  &  Eng.  Bnc.  Law 
&  Practice,  278-279;  TmmboU  t.  Jefferaon 
Cknmty.  S7  Wash.  604,  79  Pac;  1106. 

If  it  were  necessary  to  concede  that  the 
case  before  ns  sboold  be  tested  by  the  rule 
applying  to  appeals  in  dvll  cases,  as  appel- 
lant upon  taking  tbe  appeals  from  the  Judg- 
ments against  him  executed  In  eadi  case  a 
proper  bond  and  thereby  laperseded.  each 
JndgmeDt,  we  most  oondade  that  tbe  pay- 
ment made  by  or  for  him  on  tbe  Judgments 
appealed  from  were  intended  to  and  did  sat- 
ing them,  except  as  to  the  balance  of  $14 
yrt  doe  on  the  third  Judgment  It  la  not 
daimed  or  pretended  by  appellant  that  the 
payment  was  made  to  prevent  his  property 
from  being  levied  upon  and  sold  in  satis- 
factlon  of  the  Judgments,  or  to  prevent  his 
conflnonent  in  Jail  tinder  capiases  tfther  in 
payment  of  the  fines,  or  to  serve  ont  the 
terms  of  imprisonment  imposed  as  punish- 
ment 1^  the  Judgments,  for  pendbig  the 
appeals  his  property  was  protected  from 
sale  and  his  persm  from  imprisonment  by 
the  supersedeas  bonds  be  had  executed. 
Aside  from  these  conslderatlona,  appellant 
cannot,  in  the  event  of  a  reversal  of  the 
Judgments  appealed  from,  recover  of  the  com- 
monwealth what  he  has  paid  on  the  Judg- 
ments; nor  could  he  in  the  event  of  re- 
versals do  so  had  they  not  been  superseded. 
The  state  cannot  even  be  sued  by  one  of 
Its  dtlzens  without  an  enabling  act  from 
the  Legislature.  So  it  cannot  be  claimed  that 
the  appellant  paid  the  Judgments  with  the 
expectation  that  the  money  would  be  refund- 
ed if  the  Judgments  are  reversed.  By  his 
payment  to  the  clerk  of  the  Harlan  circuit 
court  of  the  amount  shown  by  his  response 
to  the  motion  to  dismiss  the  appeals  appel- 
lant deprived  himself  of  a  hearing  on  his 
appeals,  as  he  thereby  entirely  satisfied  two 
of  the  Judgments  appealed  from  and  left 
unpaid  of  the  third  Judgment  only  wbldi 
reduced  it  to  an  amount  of  whidi  this  court 
has  no  Jurisdiction.  In  other  words,  we 
cannot  entertain  tbe  appeals,  for  two  of  the 
Judgments  have  been  satisfied  and  appellant's 
only  liability  on  tbe  third  one  Is  for  an 
amount  or  fine  less  than  $50;  therefore  sec- 
tion S47,  Criminal  Code,  deprives  us  of  Juris- 
diction.' The  Imprisonment  imposed  by  the 
Judgments  does  not  give  us  Jurisdiction,  for 
in  each  case  It  is  less  than  the  80  days  re- 
quired by  the  section  of  the  Code,  supra,  to 
confer  such  Jurisdiction. 

[1]  If,  as  intimated  in  the  clerk's  certif- 
icate filed  with  ai^llant's  response,  the 
money  received  by  that  oflSoer  In  satisfoction 
of  the  Jn^ments  was  paid  by  the  appellant's 
wife,  It  cannot  affect  the  question  of  Juris- 
diction.   She  does  not  appear  In  the  trans- 


action as  a  volunteer,  and  the  certificate  of 
Uie  clerk  merely  says  he  "is  informed"  the 
money  was  paid  by  her.  Whether  such  in- 
formation was  given  by  her  or  reached  the 
clerk  through  rumor  is  not  stated;  and,  as 
the  appellant's  response  does  not  disclaim 
responsibility  for  the  payment  or  claim  that 
the  money  was  not  furnished  by  Mm,  it  is 
but  fair  to  presume  that  it  was  his  money, 
and,  if  delivered  by  the  wife,  that  she  was 
acting  for  him  and  at  his  request  Especially 
Is  such  presumption  admissible,  as  it  an>ears 
he  was  absent  from  Harlan  county  when  the 
money  was  paid. 

The  motion  of  the  commonwealth  Is  sns- 
tained,  and  each  of  the  appeals  herdt^  dis- 
missed. 


FIBST  NAT.  BANE  OP  LOUISVIOJE  v. 
6ICEEL  et  aL  (two  cases}. 
(Court  of  Appeals  of  Kentucky.  May  22. 1913.) 

1.  MonovB  a  6Q*>-OoiraBin  Ouna— Taca- 

TXOIT. 

An  order,  though  by  consent,  dlsmissinc  a» 
action,  does  not  conclusively  estop  plaintiff  from 
asking  that  it  be  set  aside ;  or  deprive  the  court 
of  power,  on  motion  seasonably  made,  to  set  it 
aside,  on  a  showing  <tf  good  and  sufficient  rea- 
sons therefor,  and  that  sabstaotial  right  of  the 
advene  party,  arising  dnce,  and  as  a  result  at, 
the  order,  will  not  be  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  MotioML 
Cent  Dig.  »  78-81;  Dec  Dig.  i  5».*] 

2.  Motions  (|  S8*)  ~  Taoatioh  of  Oaim  — 
Pbiob  OsjieoTioiv  Ain>  Bzcbptioiv. 

Civ.  Code  Prac.  |  833.  providing  that  ob- 
jections and  exceptions  must  be  made  and  taken 
by  the  party  before  be  will  be  heard  to,  afte^' 
wards,  object  to  an  order  or  mling  of  the  court 
does  not  apply  with  tiie  same  fme  In  the  trlsl 
court,  as  on  appeal ;  and  so  does  not  prevent  it 
for  good  reaBOQs,  on  motion  Beasonanly  made, 
setting;  aside  an  order  entered  without  exception 
or  objection,  or  even  by  consent 

[Ed.  Note.— For  other  cases,  see  lfotica% 
Cent  Dig.  H  73-81;  D6c  Dig.  |  59.*] 

8.  BiZXS  AND  NOTKB  (|  243*)— I^ABIUTr  Of 

Pasties— I NDOBSBRS. 

A  reaolatlon  of  the  directors  of  a  company, 
attached  to  Its  note,  on  the  back  of  which  their 
names  were  written,  HuX  they  would  "Mgn  the 
note  for  secnri^  of  the  money"  authorised  to 
be  borrowed,  even  if  considered  as  part  of  tbe 
indorsement,  does  not  show  a  patirase  on  their 
part  to  becoine  bound  In  any  otiier  cuwcity  tliaa 
as  indorsers,  In  tbe  idMOOce  of  wnidu  onder 
Negotiable  Instrument  Act  tiiey  aie  deaoed  In- 
dorsers. 

[Ed.  Note.— For  other  cases,  sse  Klls  and 
Notes,  Cent  Dig.  i|  649,  5527663;  Dec  Dig.  i 
243.*] 

4.  Barks  and  Bankinq  m  64*>— Ormxsi^ 
Vzcs  Pbbszdsnt— Dtmas— NoTiGB  or  Di» 

HONOR. 

Tbe  vice  president  of  a  bank,  by  virtue  of 
his  office  alone,  is  not  chaned  with  the  duty  of 
giving  notice  of  dishonor  of  tbe  paper,  so  as  to 
be  liable  to  the  bank  for  failure  to  give  It; 
though  he  might  by  resolution  or  custom  of  tbe 
bank  be  cbaiged  mtb  such  dnty;  or  In  tbe  sb* 
sence  of  sa<^  doty  might  by  actively  preventing 
the  giving  of  tbe  notice,  be  Uable  therefor. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking.  Cent  Dig.  H  92-08,  10»-107;  Vk. 
Dig.  i  M .♦] 
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0.  Banks  awo  Bartkino  54*)— CAsmEKB— 

Duties— Prebuhftion. 

It  belac  usual  and  customary  for  the  cash- 
iers of  banks  to  look  after  notices  of  dishonor 
of  paper,  such,  in  a  particular  case,  will,  In  the 
absence  of  anything  to  the  contrary,  be  presino* 
ed  to  have  been  a  cashier's  duty. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankine,  Cent  Dig.  ||  105-107;  Dee. 

Diff.  S  64.*] 

6.  Bills  and  Notes  (|  897*)— Ihdobsbes— No- 
tice OF  DlSHOnOB. 

Notice  of  dishonor  of  papers,  required  by 
the  statute  to  be  given  Indorsers  to  prevent 
their  discharge  from  liability,  must  be  given  an 
indorser  of  a  note  held  by  a  bank,  though  he  be 
also  an  officer  of  the  bank,  he  not  having  signed 
as  such :  except  that  the  bank  officer,  whose 
duty  it  is  to  give  the  notice,  would  be  estopped 
to  plead  want  of  notice  as  a  defense,  were  he 
an  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note&  Cent  Dig.  H  1020-lOM;  Dee.  Dig.  1 
887.*] 

Appeals  from  Clrcnit  Coart,  Jefferson  Cotm- 
ty,  CoBunon  Pleas  Braiudi,  First  Divlalon. 

Two  actloas  by  the  First  Nattonal  Bank 
ot  Lonlsvllle  against  OL  O.  Blckel  and  others. 
Motions  to  set  airide  orders  of  dlsmlBsal  were 
denied,  and  plaintiff  appeals.  Affirmed. 

Helm  Brace  and  Bmce  &  Bnllitt,  all  of 
LoolsTille,  for  appellant  B.  F.  Washer,  W. 
Pratt  Dale,  C.  H.  Sheild,  and  Kohn,  Sloss, 
Bingham  &  Spindle,  all  of  Louisville,  for 
appellees. 

CARROLL,  J.  These  two  appeals  present- 
ing the  same  aaestlons  of  law  will  be  dispos- 
ed of  in  one  opinion. 

On  April  12,  1907,  the  White  City  Com- 
pany, by  its  president,  executed  and  deliver- 
ed to  the  First  National  Bank  a  demand  note 
for  $5,000,  which  was  indorsed  by  the  ap- 
pellees. On  May  20,  1007,  the  same  parties, 
with  a  few  exceptions,  signing  the  paper  In 
the  same  manner,  executed  to  the  bank  a 
note  for  $5,000  due  In  60  days,  and  on  June 
21.  1907,  the  same  parties,  with  a  few  excep- 
tions, signing  the  paper  In  the  same  way, 
executed  a  note  to  the  bank  for  $10,000  due 
in  40  days.  In  November,  1908,  the  bank 
brought  three  separate  suits  on  Uiese  notes, 
and  it  appears  that  substantially  the  same 
motions,  demurrers,  and  answers  were  pre- 
sented by  the  defendants  In  each  case.  No 
evld^ce  was  taken  In  either  case,  and  in 
April,  1900,  a  general  demurrer  was  sus- 
tained to  the  petition  filed  on  the  note  that 
was  executed  on  May  29,  1907,  and  the  peti- 
tion dismissed.  From  the  judgment  dismiss- 
ing the  petition  the  bank  prosecuted  an' ap- 
peal to  this  court  and  in  May,  1911,  the 
judgment  of  the  lower  court  was  affirmed  by 
this  court  in  an  opinion  that  may  be  found 
in  143  Ky.  764,  1S7  S.  W.  790.    On  October 

7,  1911,  the  mandate  from  this  court  was 
filed  in  the  lower  court,  and  upon  the  filing 
of  this  mandate  there  was  entered  in  each  of 
the  other  two  cases  which  had  remained  on 
the  do^et  in  the  same  condition  as  they 


were  when  the  Judgment  dlsmlaslnc  the  peti- 
tion was  rendoed  In  the  case  annealed  to 
this  court  this  order:  "The  lasnes  InvolTed 
In  this  action  having  been  heretofore  deter- 
mined agatnst  the  idaintlfl  In  action  No. 
52,914,  First  National  Bank  r.  C.  O.  Blckel, 
this  canse  is  now  dlamlsaed.  It  Is  therefore 
considered  by  the  court  that  the  defendant 
recover  of  the  plalnttff  Us  costs  herein  ex- 
pended and  may  have  ezecntion  tfaerefbr." 

At  this  point  we  may  digress  a  moment 
to  say  that  it  Is  evldemt  that  the  two  actions 
In  which  this  order  of  dlsmlsBal  was  made 
were  left  pending  <m  the  docket  for  the  por^ 
pose  ot  entering  snch  a  Judgment  In  these 
cases  as  might  be  authorised  by  the  opinion 
of  this  emirt  tat  the  appealed  case^  and  so 
whm  the  mandate  In  the  appealed  case  was 
issned  afflimlng  the  Judgment  of  the  lower 
court,  the  order  of  dlamlssal  In  Uie.two  cases 
now  betote  va  was  entered.  It  appears,  how- 
ever, that  after  fliis  order  of  disnllssal  was 
entered,  counsel  other  than  those  who  then 
represoited  the  bank  were  employed,  and  In 
December,  1811,  and  within  00  days  from 
the  order  or  dismissal,  the  new  counsel  for 
the  bank  entered  a  motion  in  behalf  of  the 
bank  to  set  artde  the  orders  of  dismissal, 
in  each  case,  and  at  the  same  time  tendered 
an  amended  petition.  But  the  lower  court 
refused  to  set  aside  the  orders  of  dismissal 
or  to  allow  the  amended  petitions  to  be  filed, 
and  from  the  ruling  of  th»  court  these  ap- 
peals are  prosecuted. 

[1]  Quite  a  good  deal  is  said  In  argument 
by  counsel  for  both  parties  as  to  the  effect 
of  the  orders  of  dismissal  entered  on  October 
7,  1011;  counsel  for  the  bank  Insisting  that 
the  bank  was  not  estopped  from  asking  that 
these  orders  be  set  aside,  while  counsel  for 
Blckel  and  others  contend  that  these  orders 
were  in  effect  agreed  orders,  and  therefore 
the  bank  was  estopped  from  asking  that 
they  be  set  aside.  Looking  at  these  orders 
as  they  stand  without  reference  to  any  cus- 
tom or  practice  prevailing  In  the  Jefferson 
circuit  court,  it  would  appear  ttiat  these 
orders  were  made  by  consent  or  agreement 
of  counsel  representing  both  parties,  as  no 
objection  was  taken  or  exception  saved.  But 
if  we  should  treat  them  as  consent  orders, 
we  do  not  think  they  operated  to  conclusive- 
ly estop  the  bank  from  asking  that  they  be 
set  aside  while  the  court  had  control  over 
them,  as  the  Jefferson  circuit  court  did  at 
the  time  the  motion  to  set  aside  was  made, 
or  that  the  court  entering  these  orders  was 
without  power,  upon  a  proi>er  showing,  to  set 
them  aside  within  the  time  mentioned. 

Ordinarily  a  pspty  who  agrees  or  consents 
to  the  entry  of  an  order  or  Judgment  will 
not  afterwards  be  heard  to  complain  of  it 
or  allowed  to  have  It  set  aside.  But  this 
role  of  practice  is  not  without  exceptions. 
When  the  ends  of  Justice  require  it,  the  court 
in  which  an  order  or  judgment  is  entered. 
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altbou^  It  be  by  consent  or  agreement,  may 
set  it  aside  upon  the  motion  of  either  of  the 
parties  If  the  motton  la  made  while  the  court 
has  control  of  tbB  order  or  Judgment.  In 
other  words,  a  conaent  order  or  Judgment 
is  not  conclusiTely  binding,-  and  does  not 
work  an  absolute  eatoppel  on  the  party  con- 
senting to  it  But  before  the  court  will  set 
aside  a  consent  order  or  Judgment,  the  party 
asking  that  It  be  done  should  presoit  good 
and  snfflclent  reasons  ther^r,  and  if  it  ap- 
pears that  injustice  or  wrong  would  result 
tnnn  a  failure  to  aet  aside  the  order,  and 
further  i^pears  tiiat  substantial  rights  of 
the  adverse  party,  arising  since  Qxe  consent 
order  was  entered  and  as  a  result  of  it,  will 
not  be  prejudiced  by  setting  aside  tiie  order, 
the  court  should  grant  the  request 

[2]  Section  S3S  of  the  Civil  Code,  tffovld- 
li^  In  anbstance  that  objecttons  and  excep- 
tions most  be  made  and  taken  by  a  com- 
plaining par^  before  ho  will  be  heard  to 
afterwards  object  to  an  order  or  ruling  of 
the  court,  does  not  apply  with  fbe  aame  bind- 
ing fOToe  in  the  court  in  whidb  the  ruling 
or  order  is  made  as  tbey  do  in  Uda  court 
As  we  have  stated,  the  court  in  which  the 
order  or  Judgment  Is  made  and  entered  may 
for  good  reasons  set  it  aside  upon  motton 
made  within  pn^w  tlm^  altfaongh  the  order 
sought  to  be  set  aside  was  entered  by  con* 
sent  or  without  enepttoa  vr  objecthm  by 
either  party.  But  a  party  who  brings  his 
case  to  this  court  cannot  avail  Umself  hoe 
of  erroneous  rulinga  or  orders  made  in  the 
lower  court  unless  he  haa.  In  the  manner 
pointed  out  In  section  883,  saved  an  excep- 
tion, or  an  objection  and  exception,  ae  the 
case  may  be,  to  the  order  or  ruling  be  com- 
plains of.  A  party  will  be  conclusively  pre- 
sumed on  appeal  to  have  consented  to  such 
ruUngi  and  orders  as  lie  did  not  except  or 
object  to,  and  th^efore  will  not  be  beard  to 
complain  of  them  for  the  first  time  in  this 
court 

The  reason  for  this  rule  of  pracUce  Is  ob- 
vious and  has  often  been  referred  to  in  the 
opinions  of  this  oonrt  If  a  party  in  the 
circuit  court  ooold,  by  failing  to  make  ob- 
Jectlona  or  save  exceptions,  thus  lull  his 
adversary  into  securltr.  and  also  deinlve  the 
trial  court  of  an  opportunity  to  correct  er- 
rors to  which  its  attention  was  called,  and 
avail  himself  the  objection  for  tbe  first 
time  in  this  court,  he  would  be  permitted 
to  place  his  adveraary  at  a  great  disadvan- 
tage, as  will  materially  obstruct  the  speedy 
disposal  of  cases. 

[I]  For  this,  as  well  as  other  reasons  that 
we  might  suggest,  the  uniform  practloe  la 
not  to  allow  a  party  to  make  for  the  first 
time  in  this  court  an  objection  Uiat  should 
have  been  made  in  the  trial  court  As  illus- 
trative cases  on  tUs  subject  we  refer  to 
Branson  v.  Commonwealth,  92  Ky.  830,  17 
8.  W.  lOlfi.  18  Ey.  Law  Bep.  614;  Louisville 
ft  Nashville  B.  B.  Co.  V.  Graves,  78  Ky.  74; 
Loving  V.  Warren  Countgr.  14  Bush,  816; 


Buckles  V.  Commonwealth,  118  Ky.  70B,  6S  S. 
W.  1084.  24  Ky.  Law  Bep.  671.  But  in  the 
cases  before  us  we  think  the  court  properly 
refused  to  set  aside  the  orders  of  dismissal 
because  the  reasons  for  asking  that  it  be 
done,  which  appear  in  a  resolution  adopted 
by  the  directors  at  Uie  White  01^  Company 
and  an  amended  pleading  tendered  vrltli  the 
motion  to  set  aside  the  order,  did  not  make 
any  substantial  change  in  the  lasaea  as  pre- 
sented in  the  143  Ky.  Case. 

For  the  purpose  ctf  Showing  this,  we  will 
now  consider  more  in  detail  the  Udngs  that 
it  is  said  distinguish  these  caaee  from  Cbe 
143  Ky.  Case.  It  is  first  Insisted  that  a  res- 
olution adopted  by  the  board  of  directors 
of  the  White  City  Company,  on  the  fkitb  of 
which  the  three  notes  woe  executed  to  the 
bank,  was  not  relied  on  or  made  a  part  of 
the  record  in  the  148  Ky.  Case,  and  the  ar- 
gument is  made  that  this  resolution  estf^Ts 
the  appellees  from  making  the  defense  that 
they  were  only  Indorsers  of  the  paper  and 
not  sureties.  The  resolution  reads:  "Ve  It 
resolved  by  the  board  of  dlreotors  ot  the 
White  City  Company  that  the  presldoit  of 
the  White  City  Company  be  authorised  to 
borrow  115,000;  and  that  the  board  of  di- 
rectors of  the  White  City  Company  sign  the 
note  for  security  of  the  money  and  pledge 
the  first  recelpte  of  the  White  Gtj  Company 
to  liquidate  this  deaL"  The  pertinent  part 
of  each  of  the  notes  executed  to  the  bank 
reads  as  follows:  "We  promise  to  pay  to 
the  order  of  First  National  Bank,  Louisville. 

Ky.,  $  .  Value  received,  negotiable  and 

payable  at  the  office  of  Firat  Natimial  Bank 
of  LoidsviUe,  Ky.,  and  hereby  pledge  as  se- 
curity therefor,  and  as  security  for  any  oth- 
er debt  or  llabiU^  we  may  now  or  hereafter 
owe  or  be  under  to  said  bank  tiie  receipts 
of  the  White  City  Company,  as  per  reatdntlon 
herewith  atteChed."  In  the  143  Ky.  case  the 
bank  charged  In  its  petition  that  the  mn^- 
lees  signed  the  notes  as  saretles  and  not  as 
Indorsers,  and  thoefore  were  not  entlttod  to 
notice  of  the  dishonor  of  the  paper ;  and  It 
was  further  contended  that  the  fact  that 
they  did  sign  as  sureties  m^bt  be  Sliown  by 
parol  evldoice.  But  in  rejecting  this  view, 
we  said  that  nnder  the  Negotiable  Instru- 
ment Act  (Idiws  1004,  e.  109  *^  perstm.wbo 
places  his  signature  upon  an  instrummt 
other  than  as  maker,  drawv  or  acceptor  b 
deemed  to  be  an  indorser  unless  be  clearly 
indicate  by  appropriate  words  la  the  Indorse- 
ment his  Intention  to  be  bound  in  some  otiitf 
capacity.**  Section  63  is  to  be  read  in  eon- 
nectlon  with  section  St,  which  Is  as  follows: 
"The  Indorsonent  must  be  written  on  the 
Instrument  or  upon  a  paper  attached  thereto. 
The  signature  of  the  Indoreer,  without  ad- 
ditional words,  Is  a  sflfflclent  indmement 
The  purpose  it  the  stetuto  Is  to  odnde 
parol  evidence  and  to  make  tbe  written  In- 
strument control  the  righto  of  the  parttaa 
The  statute  flxlng  tiie  1^1  effect  of  the  In- 
strument parol  evidence  may  not  be  recdr- 
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«d  to  give  It  a  different  effect"  In  short, 
the  ruling  of  the  court  in  that  case  was  that 
a  person  who  places  his  name  upon  paper 
other  than  as  maker,  drawer,  or  acceptor. 
Is  deemed  to  be  an  Indorser  unless  he  Indl- 
<ntee  by  proper  words  In  the  Indorsement  Us 
Intention  to  be  boand  In  some  other  capacity, 
or  his  intention  to  be  bound  in  some  other 
capacity  tiian  as  indorser  appears  on  the 
paper  In  connection  with  and  as  a  part  of 
the  Indorsement 

It  Is  true  the  resolution  adopted  by  the 
tKiard  ot  directors  was  made  a  part  of  the 
paper  executed  to  the  bank,  or  rather,  as  ap- 
pears from  the  paper,  was  attached  thereto. 
Hot  nether  the  resolution  nor  the  note  con- 
tain any  words  indicating  an  intention  on  the 
part  of  the  signers  of  the  papers  to  be  bound 
In  any  other  capacity  than  as  indoraers.  If 
the  resolution  should  be  considered  In  con- 
nection with  and  as  a  part  of  the  indorse- 
ment, it  does  not  show  a  purpose  on  the 
part  of  the  persons  who  signed  the  paper  to 
become  bound  In  any  other  capacity  than  as 
Indoraers.  The  resolution  simply  recites  that 
the  board  of  directors  of  the  White  City 
Company  will  "sign  the  note  for  security  of 
the  money,"  without  in  any  manned  Indicat- 
ing whether  they  would  sign  the  note  aa 
makers,  drawers,  acceptors,  sureties,  or  In- 
dorsers,  and  that  the  directors  will  pledge 
the  receipts  of  the  White  City  Company  to 
Itquldate  the  notes,  and  the  notes  recite 
that  the  signers  have  pledged  the  receipts  of 
the  White  City  Company  as  security  for 
-tiMr  paymoit  Reading  both  of  these  papers 
togetber,  they  merely  prorlde  that  the  di- 
rectors will  sign  the  notes  as  security  for  the 
mon^  advanced  and  pledge  for  their  pay- 
taeat  the  recripts  of  the  White  City  Com- 
pany, and  these  conditions  do  not  have  the 
effect  of  showing  that  when  the  directors 
signed  the  notes  as  indorsers  they  intended 
to  become  liable  as  snreti^  There  are  no 
words  ^ther  in  the  resolution  or  In  the  notes 
indicating  a  purpose  on  the  part  of  the 
ligaen  of  the  notes  to  become  bound  other- 
wlse  than  as  indorsers,  and  so  the  opinion  in 
148  Ky.  Is  controlling  on  the  question  that 
the  signers  of  this  paper  should  be  treated 
as  indorsers. 

[4,1]  It  is  farther  argued  for  Che  bank 
tiiat  as  tiie  appellee  Bl^el  was  a  director  in 
and  president  of  the  White  OUy  Company, 
and  rice  president  ot  the  bank,  and  had  actu- 
al knowledge  the  day  before  the  notes  matur- 
ed that  they  would  matnre  on  the  next  day. 
and  ttkat  the  White  City  Company  had  no 
funds  with  which  to  pay  them,  it  was  his 
duty  as  an  officer  of  the  bank  to  see  to  It  that 
notice  of  the  dl8h<mor  of  the  paper  was  glr- 
«n  to  the  parties  entitled  to  notice,  and  that 
hts  ^Inre  to  do  this  estops  him  from  doiy- 
Ing  his  liability  on  t^  paper. 

We  do  not  know  of  any  authority,  and  liaTe 
not  be«  referred  to  any  by  counsel  tor  ap- 
I>ellant  holding  that  the  vice  president  of  a 


bank  is,  by  rlrtae  of  his  office  alone,  charged 
with  the  duty  of  seeing  that  notice  of  Oie 
dishonor  of  paper  Is  given  to  the  person 
entitled  thereto  or  liable  in  any  manner  if  he 
falls  to  do  so.  "Ot  course,  the  vice  president 
of  a  bank  or  the  president  or  any  director, 
or  indeed  any  other  officer  or  employe,  might 
be  charged  by  resolution  of  fbe  bank  or  by 
Its  habit  and  custom  of  dealing  with  the  dut7 
of  protesting  paper  or  giving  notice  of  Its 
dishonor;  but  there  is  no  showing  in  these 
cases  that  Blckel  had  ever  been  authorized 
by  the  bank  to  do  these  things  or  that  there 
was  any  custom  of  the  bank  under  which  he 
did  or  should  do  them;  and  the  vice  presi- 
dent of  a  bank,  simply  because  he  Is  vice 
pre^dent  is  under  no  duty  to  attend  to  these 
matters  and  is  not  to  be  held  liable  for  hla 
failure  to  do  so.  A  state  of  case  also  might 
arise  in  which  the  vice  president  or  other  of- 
ficer of  the  bank  ml^t  be  held  liable  tor  the 
failure  to  give  notice,  as  when  It  was  shown 
that  the  officer  sought  to  be  charged  with 
liability  was  guilty  of  fraud,  or  it  was  shown 
that  he  in  some  manner  actively  prevented 
the  giving  of  notice;  but  we  have  no  such 
state  of  case  here.  It  Is  usual  and  custom- 
ary for  the  cashier  of  the  bank  to  look  after 
matters  of  this  kind,  and.  In  the  absence  of 
any  showing  that  it  was  not  the  custom  of 
the  cashier  of  the  First  National  Bank  to  at- 
tend to  the  protesting  of  paper  and  the  giv- 
ing of  notice  of  dishonor,  we  must  presume 
that  it  was  the  duty  of  Oib  cashier  to  have 
discharged  this  duty  in  respect  to  these 
notes. 

[I]  Nor  do  we  think  that  the  fact  tSiat 
Blckel  was  an  officer  of  the  bank  relieved 
the  bank  from  the  necessity  of  living  him  no- 
tice. Kckel  algned  the  paper,  not  as  an  of- 
Ocer  of  the  bank,  but  aa  an  officer  of  another 
corporation  borrowing  money  from  the  bank, 
and  his  rights  and  liability  on  the  paper  are 
precisely  the  same  as  those  of  flie  other  par- 
ties who  signed  it  The  statute,  teaniring 
that  notice  of  didionor  shall  be  givw,  is 
peremptory,  and  all  parsons  entitled  to  ttie 
notice  are  rdeaaed  tnnn  liability  unless  it  Is 
given,  although  they  may  be  connected  with 
the  bank,  wtaoae  duty  it  ia  to  give  notice,  as 
officers  or  in  some  otba  capacity,  with  the 
exception  that  the  bank  officer  whose  duty 
it  waa  to  give  notice  would  be  of  course 
estc^tped  to  plead  want  of  notice  aa  a  de* 
tense  to  a  suit  by  the  bank  against  him. 

We  think  the  Judgmoit  in  each  case  should 
be  affirmed,  and  it  is  so  ordered. 


FIRST  NAT.  BANK  OF  LOUISVILLE  v. 
BIGKE]L  et  al. 
(Coart  of  Appeals  of  Kentut^.   Hay  22, 191S.) 

1.  GOAKANTT  (S  38*)— CoHSTBUonoN— Exist- 
ing OVEBDBAPr. 

A  ffaaraoty  executed  to  a  bank  by  officers 
of  a  company  which  had  overdrawn  its  ac- 
count:    "We  •   •   ♦  hereby    guarantee  an 
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OTcrdraft  to  the  •  •  •  Bank  •  •  •  to  the 
extent  of  $4,500;  all-  the  receipts  of  the 
*  *  *  Company  to  be  deposited  In  said  bank 
tin  the  above  is  eztinguished" — is  a  guaranty 
of  an  existing  overdraft,  and  not  a  continuins 
gnaranty,  though  on  the  moniing  of  the  day  it 
was  executed  the  overdraft  was  $5,0S1.64,  and 
later  in  the  da;  there  was  deposited  to  the  ac- 
coQDt  the  sum  of  f3,lS2.S0. 

[Ed.  Note.— For  other  caaea,  tee  Onaranty, 
Cent  Dig.  I  47 ;  Dec  Dig.  {  2».»] 

2.  OUABANTT  ({  21*)  —  ESTOFPn.  OT  QViM- 
ANTOBS— CONTINDIRO  GUARANTY. 

That  some  of  the  signers  of  a  goaranty  to 
a  bank  of  an  overdraft  by  a  company  are  offi- 
cers of  the  bank  does  not  estop  them  from  deny- 
ing that  it  Is  a  continuing  guaranty,  of  which 
construction  Ite  language  is  not  faltiy  mscepti- 
ble. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  j  23 ;  Dec.  Dig.  (  21.*] 

Appeal  from  Circuit  Coart,  Jefferson  Conn- 
tj,  Common  Pleas  Branch,  Second  Division. 

Action  by  the  First  National  Bank  of  IjOu- 
isTllle  against  G.  C.  BIckti  and  others.  Judg- 
ment for  defendants.  Plalntlfl  appeals.  Af- 
flrmed. 

Helm  Brace  and  Bruce  &  Bollitt,  all  of 
Ixmlsrllle,  for  appellant  B.  F.  Washer  and 
W.  Pratt  Dala,  tiotb  ot  LoalsvUle^  for  ap- 
pdleea. 

CARROLL,  J.  On  July  6.  1908,  the  appel- 
lee O;  O.  Blckel,  and  the  otbw  appellees,  all 
of  whom  were  at  that  time  financially  In- 
terested In  a  corporation  known  as  the  White 
City  Company,  executed  and  delivered  to  the 
appellant  bank  the  following  writing:  "We, 
the  undersigned,  hereby  guarantee  an  over* 
draft  to  the  First  National  Bank  of  Louis- 
Tllle,  Ky.,  to  the  extent  of  $4,600;  aU  the 
receipts  of  the  Park  (White  City  Company) 
to  be  deposited  la  said  bank  until  the  above 
Is  extinguished.  It  Is  also  understood  and 
agreed  that  chairs  located  In  the  theater, 
bon^t  from  the  Boss  Chair  Company,  to  the 
▼aloe  of  $1,600,  are  hereby  assigned  to  us 
as  security  by  the  directors  of  the  White  City 
Company."  Some  months  af^  this  the 
White  City  Company  made  an  assignment 
owing  an  overdraft  to  the  bank  of  more  than 
$6,000,  but  between  July  6,  1008,  and  the 
date  of  the  assignment  the  receipts  of  the 
White  City  Company  deposited  in  the  bank 
amounted  to  largely  more  than  $4,600,  Aft- 
erwards, this  suit  was  brought  by  the  bank 
against  the  signers  of  the  guaranty  to  recov- 
er from  them  $4,600^  the  amount  mentioned 
In  the  guaranty.  A  gmeral  dennirm  filed  to 
the  petition  aa  amoided  was  sostained,  and, 
the  bank  declining  to  plead  furtlier.  Its  pe- 
tition was  dismissed. 

[1]  The  mlt  was  predicated  iq>on  the  the- 
ory that  the  paper  was  a  continuing  guaran- 
ty of  an  overdraft  to  the  extent  of  $4,600, 
and  therefore  as  the  account  of  the  White 
City  Company  was  contlnuaUy  overdrawn 
from  the  date  of  the  execution  of  this  guar- 
anty to  the  time  It.  became  bankrupt,  on 
which  date  the  overdraft  amounted  to  more 


than  $«,000,  flie  guarantors  were  bound  on 
the  guaranty  to  the  extent  of  f4JfO(K'  On  the 
other  hand,  the  position  of  tiie  gnarantora  la 
that  they  only  guaranteed  an  orerdraft  ex- 
isting at  the  time  the  guaranty  was  executed 
to  the  extent  of  $4,600,  eoivled  with  an 
agreement  <m  the  part  of  Uie  bank  to  apB^ 
the  receipts  of  the  company  thereafter  de- 
posited In  the  bank  to  the  eztlngulabment  of 
the  then  existing  overdraft,  and  aa  subse- 
quent to  July  8,  1908,  the  receipts  of  the 
White  City  Company  deposited  In  the  bank 
amounted  to  more  than  $4,600,  the  goaranty 
was  satlsfled  and  the  guarantors  released 
from  liability. 

As  the  guaranty  does  not  seon  fftlrly  <^»e& 
to  two  constructions,  the  solution  of  the  ques- 
tion at  issue  between  the  parties  must  turn 
on  tile  proper  construction  <a  the  guaranty 
as  It  Is  written,  without  the  aid  of  extrinsic 
evidence,  and  looking  to  the  paper  alone,  we 
think  the  guarantors  only  guaranteed  the 
payment  of  an  existing  overdraft  and  that 
the  obligation  on  their  part  was  not  a  con- 
tinuing guaranty.  The  words  of  the  guaran- 
ty exclude  the  construction  that  it  was  In- 
tended to  be  a  continuing  guaran^.  Tba 
stipulation,  that  the  receipts  of  the  Park 
(White  Clly  Company)  were  to  be  deposited 
In  the  bank  to  satisfy  the  overdraft  guaran- 
teed, plainly  shows  that  the  parties  bad  In 
contemplation  an  overdraft  then  existing  to 
the  payment  of  which  the  bank  agreed  to  i^h 
ply  deposits  until  It  was  satlsfled. 

If,  as'  Insisted  by  counsel  for  the  bank, 
this  paper  was  a  continning  guaranty  and 
not  a  guaranty  of  an  existing  overdraft,  It  is 
difficult  to  understand  the  reason  for  Insert- 
ing In  the  paper  the  stipulation  that  the 
receipts  of  the  White  City  Company  should 
be  applied  to  the  payment  of  the  overdraft 
until  It  was  extinguished.  In  our  opinion, 
to  construe  this  paper  as  a  continuing  guar- 
anty would  do  violence  to  the  expressed  In- 
tention of  the  parties  and  result  In  ignoring 
the  condition  obligating  the  bank  to  apply 
the  receipts  in  a  sped  fled  way. 

It  Is,  however,  argued  in  bdialf  oC  the 
bank  that  the  condition  of  Qie  bank  account 
of  the  White  City  Company  on  July  6th 
shows  that  the  guaranty  was  Intended  to  be 
a  continuing  one  and  did  not  hare  reference 
to  an  existing  overdraft  of  $4,600.  Waivlof 
the  question  as  to  the  competency  of  the  a^ 
count  as  an  aid  in  the  construction  of  a 
paper  that  oh  Its  face  seons  free  from  am- 
biguity, we  do  not  think  the  condition  of 
the  account  sustains  the  conclusion  readied 
by  counseL  The  account  shows  that  an  Jnly 
2d  the  overdraft  was  $6,044.77,  and  that  i» 
July  Sd  the  overdraft  was  $4,623.08.  and  that 
on  July  4th  and  6th  it  was  $6,081.64.  It 
further  shows  that  on  July  6tb  there  wu 
deposited  $84.82.80,  leaving  an  overdraft  at 
the  close  of  business  on  Jnly  6t]i  of  $l,eeaH 
and  the  argument  is  made  that  when  this 
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snaranty  was  executed  the  overdraft  only 
amounted  to  $1,899.34,  and  therefore  the 
reference  In  the  guaranty  to  an  overdraft  of 
$4,600  conld  not  refer  to  an  existing  over- 
draft, as  there  was  no  existlug  overdraft  In 
that  amount  Whether  there  was  an  over- 
draft of  94,600  when  this  guaranty  was  exe- 
cuted depends  on  the  time  of  day  on  July 
6th  that  It  was  executed,  because  in  the 
morning  of  that  day,  and  at  all  times  on 
that  day  before  the  deposit  of  $34^2^  was 
made,  there  was  an  overdraft  of  more  than 
14,000^  and  it  Is  reasonable  to  assume  that 
this  paper  was  executed  before  this  deposit 
was  made. 

It  is  further  suggested  by  counsel  that,  if 
the  paper  was  executed  before  the  deposit 
bad  reduced  the  overdraft,  it  Is  singular  that 
the  paper,  which  was  intended  to  only  guar- 
antee an  existing  overdraft,  did  not  specify 
the  amount  of  the  overdraft  then  existing, 
wbldi  was  $6,061.64,  Instead  of  specifying 
$4,600.  The  record  does  not  show,  and  we 
have  no  means  of  knowing,  what  Influenced 
the  guarantors  to  fix  the  amount  for  which 
they  were  wllUi^  to  become  liable  at  $4,500 ; 
but,  whatever  the  reason  was,  thegr  bad  the 
right  to  Insert  any  sum  they  pleased,  and 
the  motives  that  influenced  them  to  specify 
$4,600  are  not  the  subject  of  pertinent  In- 

[1}  In  reference  to  the  assertion  of  oo:iui8el 
for  the  bank  that  the  signers  of  tbe  guar- 
anty wbo  are  also  officers  of  tbe  bank  are 
estopped  from  denying  that  this  was  a  con- 
tinuing guaranty,  it  seema  sufficient  to  say 
that,  as  tbere  is  no  claim  of  fraud  or  mistake 
in  tbe  execution  of  the  paper.  Its  terms  and 
conditions  cannot  be  extended  or  modified  by 
a  constmctlon  that  would  ^ve  it  a  meaning 
that  tile  language  emidoyed  is  not  fairly 
susceptible  ot  Aside  from  thlE^  we  are  un- 
able to  perc^re  how  the  fact  that  some  of 
the  signers  of  the  guaranty  were  officers  of 
tl»  bank  could  have  the  eftect  of  estoppliv 
tbiem  from  denying  that  the  paper  upon 
which  it  is  sought  to  hold  them  Hable  was 
not  a  continuing  guaranty.  In  signing  the 
paper  tbey  were  not  acting  as  officers  of  the 
bank,  but  were  dealing  with  it  as  customers, 
and  the  relation  they  held  with  tbe  bank 
does  not  in  any  mamier  affect  tb^  rights 
as  signers  of  this  paper. 

The  Judgment  Is  affirmed. 


CRAWFORD  V.  SOUTHERN  RT.  IN 
KENTUCKY. 

(Court  of  Appeals  of  Kentucky.    May  20, 
1918.) 

1.  Raiisoads  (I  411*)— KzixiHa  AmauLS— 
FmrcES— Statuito— Applicatioh. 

Ky.  St  I  809,  provides  that  If  cattle  shall 
be  killed  or  uijurea  by  locomotive  or  cars  oo 
the  track  of  a  railroad  adjoining  the  lands  of 
the  owner  of  tiie  cattle,  wbo  baa  not  received 
compeniad<m  for  fencing  the  land,  the  Ion 


shall  be  divided  between  tbe  railroad  oompany 
and  the  owner  of  the  cattle,  but  if  the  cattle 
are  killed  by  the  negligence  of  the  servants  of 
tbe  compan7,>  it  shall  pay  full  damages.  S^d, 
that  suca  section  only  applies  to  cases  in  which 
no  compensation  has  twen  paid  for  fencing,  and 
there  has  been  no  attempt  by'  the  railroad  com- 
pany to  construct  a  fence  as  provided  by  sec- 
tions 1789-1790. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1409-1400;  Dec;  Dig.  |  411.*] 

2.  Railboadb  d  411*)— KXCUHQ  Ahiuau— 
FsNCxa 

Wliere  a  railroad  constructs  or  attempts  to 
oonstmet  a  ili^t  of  way  fmce,  Its  duty  in  con- 

Btructing  sod  maintaining  tbe  same  and  its 
liability  for  failure  to  perform  the  same  is  to 
be  determined  by  sections  1789-1790,  relating 
to  railroad  fences,  and  not  by  section  800,  pro- 
viding for  the  liabill^  of  a  railroad  company 
for  animals  killed  on  unfenced  land. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  1409-1450;  Dec.  Dig.  f  411.*] 

3.  RAII.B0ADB  (I  411*)— Fencing  Land— Cou- 

FENSATIOH  TO  LAHDOWNEB— RlQBT  Or  WAT 
I^D. 

Where  a  deed  to  a  railroad  right  of  way 
made  no  reference  to  tbe  coustruction  of  fences, 
it  would  not  be  hOd  that  the  vendor  received 
compenntion  for  fencing  the  land  as  a  part  of 
the  ctmstderation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  140fr-1460;  Dee.  Dig.  |  411.*] 

4.  Railboadb  (|  411*)  — Dmsion  Fikgb  — 

CoNSTBUCnON— SXATnTM. 

Whenever  a  railroad  company  undertakes 
to  contract  a  fence  on  the  division  line  between 
its  right  of  way  and  tbe  adjoining  land,  it  wIU 
be  presumed  to  have  done  so  in  compliance  with 
Ky.  St.  fi|  1789-1799,  providing  for  the  erec- 
tion of  lulht  of  way  fraces  by  railroad  eon- 
panies. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1409-1460 ;  Dec  Dig.  %  411.*] 

6.  Railroads  (J  412*)— Rioht  of  Wat  Fsno- 
Es— "Good  and  Lawful  Fence." 

Since  Ky.  St.  H  1780-1799,  requiring  the 
erection  of  right  of  way  fences  by  rauroad  com- 
panies, provides  that  tbey  shall  erect  a  "good 
and  lawful  fence,"  and  declares  that  all  laws 
and  parts  of  laws  governing  the  construction  of 
farm  fences  apply  to  railroad  fences,  what  con- 
stitutes a  "good  and  lawful  fence"  along  the 
right  of  way  of  a  railroad  is  determined  by 
section  1780.  prescribing  what  shall  constitute 
a  good  and  lawful  tzrm  fence. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Gent  Dte-  H  14S1-1458 ;  Dec  Dig.  |  412.*] 

6.  Railboads  (I  412*)  —  Fknoes  —  Constbuc- 

TIOK. 

When  a  railroad  company  has  constructed 
a  good  and  lawful  fence,  ft  is  only  required  to 
exercise  reasonable  care  to  maintain  it  in  such 
a  manner  as  answers  the  description  of  a  good 
and  lawful  fence  described  by  Ky.  St  f  1780, 
tbe  duty  to  exercise  reasonable  care  to  main- 
tain it  continuing,  however,  until  the  parties  by 
some  agreement  have  modified  or  abrogated  the 
statutory  provisions. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  S8  1401-1468;  Dec  Dig.  |  412.*] 

7.  Railaoads  (I  412")— Right  ot  Wat  Fenc- 
es—Failube  TO  Construct  and  Maintain 
— Liability  roa  Animals  Killed. 

There  being  no  statutory  regulation  defin- 
ii^  the  liability  of  a  railroad  company  for  kill- 
ing aaimals  straying  on  the  track  by  reason  of 
the  railroad  company's  failure  to  maintain  s 
proper  right  of  way  fence,  the  railroad  com- 
pany Is  liable  at  common  lai(  for  such  damages 
as  it  might  falriy  and  reasonably  anticipate 
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wotUd  be  liable  to  resnlt  from  its  negligence, 
anleai  the  loss  was  dae  to  the  failure  of  the 
owner  to  exercise  reasonable  care  to  prevent 
the  Btoclc  from  straying  through  an  insufficient 
fence  or  to  save  it  from  being  killed  or  injured 
after  getting  on  tjie  right  of  way,  or'the  own- 
er consents  that  the  railroad  company  may 
leave  openings  or  defectiTe  places  in  the  fence, 
or  agrees  on  the  chRracter  of  the  fence  to  be 
conatmeted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1461-1468;  Dec  Dig.  |  412.*]^ 

On  petition  for  rehearing. 

Former  opinion  (150  Ey.  741. 100  S.  W.  890) 
withdrawn.  Judgment  reversed,  with  direc- 
tion to  grant  a  new  trial. 

CARROLL,  J.  The  petition  for  a  rehearing 
filed  by  appellee  is  granted,  and  the  opinion 
heretofore  delivered  and  reported  In  ISO  Ky. 
741,  160  8.  W.  900,  la  withdrawn,  and  the 
following  opinion  substituted  la  Its  place. 

The  aM>eUant  brought  this  suit  against  the 
appellee  company  to  recover  damages  In  a 
sum  representing  the  value  of  a  horse  alleged 
to  have  been  killed  by  the  engine  and  cars  of 
the  appellee.  The  petition  averred,  among 
other  things,  that  the  horse  was  killed  on  the 
track  of  the  railway  company  adjoining 
lands  ijelonglng  to  and  In  the  possession  of 
the  appellant,  and  that  do  compensation  was 
paid  by  the  railway  company  for  fencing  the 
right  of  way  through  the  land  of  appellant, 
and  further  averred  that  a  fence  constructed 
by  the  railway  company  aloDg  Its  right  of 
way  through  the  land  of  appellant  had  a  gap 
or  opening  in  It  through  which  the  horse 
went  from  the  land  of  i)i>pGllant  onto  the 
railroad  track.  The  answer  of  tjhe  railway 
company  was  a  traverse,  and  on  a  trial 
before  a  jury  there  was  a  verdict  and  judg- 
ment in  favor  of  the  railway  company,  fol- 
lowed by  this  appeal. 

On  the  trial  the  evidence  of  the  trainmen 
in  charge  of  the  train  that  killed  the  horse 
showed  that  the  horse  was  killed  In  the  night 
while  wandering  on  the  track,  and  that  the 
collision  resulting  in  his  death  could  not 
have  been  av<dded;  and  there  was  no  witness 
or  drcamstoncee  to  ocmtradlcC  this  evidence. 
Other  witnesses  for  the  railway  company 
testified  that  some  time  before  the  horse  was 
Idlled  they  built  for  It  a  fence  along  the  line 
of  the  right  of  way  on  one  side,  and  that  In 
constructing  the  fence  they  lett  an  opening 
for  a  gate  at  a  private  crossing,  but  that, 
when  appellant  said  she  was  not  qnite  ready 
to  have  the  gate  put  in,  some  wires  were 
stretdwd  across  the  opening  to  close  it  it 
also  appeared  in  evidence  for  the  railway 
company  that  there  was  no  fence  on  the  <vpo- 
slte  side  of  the  right  of  way. 

There  was  also  Introduced  a  deed  showing 
that  the  railway  company,  whoi  its  road  was 
being  constructed,  purchaeed  from  one  of 
appellant's  vendors  a  rl^t  of  way  through 
the  land  now  owned  by  appellant  tor  92,30a 
The  deed  does  not  mention  the  subject  of 


fencing,  being  merely  a  deed  in  the  ordinary 
form,  selling  and  conveying  to  the  railway 
company  a  pnpetnal  right  of  way  orer  the 
land  described  in  the  deed. 

The  appellant.  In  her  own  behalf,  testified 
that  the  employes  of  the  rallmy  company 
whm  they  bnilt  the  fence  left  an  opening  in 
It  for  a  gate  over  her  protest,  and  that  the 
horse  that  was  kllled  strayed  throngh  this 
opening  from  her  premises  onto  the  track  of 
the  railway  company.  She  also  said  that  the 
railway  company  bad  nev^  iiald  any  compen- 
satioD  for  fencing  the  rti^t  of  way  tlmnigta 
her  land. 

To  sum  up  the  evidence,  it  showed  (1)  that 
the  railway  company  built  a  fence  on  one 
side  of  the  right  of  way  through  the  land  of 
appellant,  but  left  an  opening  In  the  fence 
for  a  gate,  wlt£ont  the  consent  of  appellant, 
and,  when  she  complained  about  it,  only 
closed  the  opening  by  putting  a  few  wires 
across  it;  (2)  that  there  was  no  fence  on  the 
other  side  of  the  right  of  way  throngh  the 
land  of  apiKllant;  (3)  that  the  horse  that 
was  kllled  strayed  from  the  pasture  through 
the  opening  left  for  the  gate,  and  got  on  the 
right  of  way  where  it  was  killed  by  an  en- 
gine; (4)  that  the  trainmen  were  not  to 
blame  for  killing  the  horse. 

With  the  evidence  In  this  condition,  the 
court  Instructed  the  jury,  In  substance,  that 
if  the  railway  company  negligently  and  over 
the  protest  of  appellant  left  an  opening  In 
the  fence  built  by  It,  and  the  horse  that  was 
killed  went  through  this  opening  onto  the 
track,  they  should  find  for.  the  appellant,  on- 
less  they  believed  that  the  appellant,  knowing 
that  the  opening  had  been  left  in  the  fence, 
failed  to  exercise  ordinary  care  to  dose  it 
and  such  failure  on  her  part  was  the  cause 
of  the  horse  getting  killed,  in  which  case  they 
should  find  for  the  railway  company.  As 
the  uncontradicted  evidence  of  the  trainmen 
showed  that  the  killing  of  the  horse  was  una- 
voidable, this  exonerated  the  railway  com- 
pany from  liability  for  his  death,  unless  it  is 
liable  under  statutes,  to  which  we  will  pres- 
ently caU  attention,  and  for  reasons  that  will 
be  hereafter  stated.  The  sections  of  the 
Kentucky  Statutes  necessary  to  notice  in  dls- 
poslog  of  this  case  are  800,  178%  and  1789- 
1799. 

Section  800  provides  that:  "U;  1^  the 
locomotive  or  cars  of  any  company,  cattle 
shall  be  killed  or  injured  on  the  track  of 
said  road  adjMnlng  the  lands  b^onging  to  or 
in  the  occupation  of  the  owner  of  sndi  cattle, 
who  has  not  recdved  compensation  for  feuc* 
ing  said  land  along  said  road,  the  loes  shall 
be  divided  between  the  railroad  company  and 
the  owner  ot  soidk  cattle ;  bat  in  enqr  ease 
where  cattle  are  killed  or  Injured  by  the 
sf^ligaice  or  carelessness  of  the  agents  or 
servants  of  any  company,  it  shall  pay  fnU 
damages  for  such  killing  or  injury ;  and  the 
killing  or  Injury  of  cattle  by  the  engine  or 
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can  of  aiv  company  Bball  be  prima  fode 
erldcDce  of  n^Ilgenoe  an^  carelessness  on 
the  part  of  tbe  company.  Its  agents  aod  serr- 
ants."  This  section  has  been  long  a  part 
of  the  statute  law  of  the  state,  and  was  re- 
enacted  and  made  a  ^irt  of  the  chapter  on 
corporations  that  became  a  law  In  April, 
1808.  In  Febroary,  1893,  the  Legislature 
passed  an  act  relating  to  the  fencing  of  rail- 
roads, and  this  act  Is  sections  1780-1799  of 
the  statutes,  under  the  title  "Railroad  Fenc- 
es." The  second  section  of  this  act,  which 
Is  section  1790  of  the  statutes,  provides  In 
part  that  every  railroad  owning  a  right  of 
way  "shall  construct  and  maintain  a  good 
and  lawful  fence  on  one-half  of  the  distance 
of  the  division  line  between  sagh  right  of 
way  ajid  the  adj<^ing  lands  except  as  Is 
hereinafter  provided ;  and  that  evwy  owner 
of  land  or  lands  adjoining  any  right  of  way 
of  sneb  corporation  or  persons  as  aforesaid 
shall  construct  and  maintain  a  good  and  law- 
ful fence  on  <«ie-half  of  the  distance  of  the 
dlvUton  line  between  sncSi  land  or  lands  and 
sndi  r^hts  of  way  exc^t  as  Is  hereinafter 
provided."  Section  1791  provides,  in  sub- 
stance, that,  when  dtber  the  railroad  com- 
pany or  tbe  adjoining  landowner  has  built  a 
"good  and  lawful  fence"  Cor  one-half  of  tbe 
distance  of  tiie-  division  line  between  the 
right  of  way  and  the  adjoining  land,  tbe 
party  so  building  may  require  the  other  par- 
ty, In  the  manner  pointed  out  in  the  section, 
to  construct  a  good  and  lawful  fence  on  tbe 
other  one-half  of  tbe  right  of  way.  Section 
1*^2  provides  in  part  that:  rrhe  provisions 
cf  this  act  not  apply  In  any  ease  where- 
in any  corporation  or  persons  owning  or  con- 
trolling and  (H>eratlDg  such  railroad  has  fur- 
nished the  material  to  construct  a  fenc^  or 
condemned  its  rij^t  d  way,  and  paid  the 
owner  or  his  vendor  damages,  In  the  estima- 
tion cf  which  tbe  cost  of  feaOag  was  taken 
into  ctmslderatlon."  Section  1796  reads: 
*'AU  hnn  and  parts  of  laws  governing  tbe 
constmctkm  of  farm  fwces  are  held  hereby 
to  npplT  to  railroad  fences  In  all  cases  where, 
by  tbe  provisions  of  this  act,  railroad  corpo- 
rations are  required  to  fence  their  right  of 
way.'*  Section  1796  reads:  •^That  this  act 
shall  not  apply  to  any  land  whne  the  owner 
or  his  vendor  has  received  compenaatltm  for 
fendng  tbe  sama"  Section  1797  provides 
that:  "When  the  owner  of  any  land  or  lands, 
or  any  immediate  or  remote  grantor  or  ven- 
dor of  sDch  owner,  has  given  to  the  corpo- 
ration or  person  ownii^  or  controlling  and 
operating  any  r^lroad  a  rl^t  of  way  through 
Mich  land  or  lands  free  of  cba^e,  then  tbe 
entire  fenefiw  <m  tbe  division  lines  between 
micti  lande  and  tbe  right  of  way  of  such  raU- 
road  diall  be  done  by  and  at  tbe  cost  of  the 
corporation  or  person  owning  or  controlling 
and  operating  snch  railroad,  said  fencing  to  be 
dtme  as  required  by  tfais  act"  Under  tbe 
title  "Farm  Feoces,"  a  lawful  fence  Is  de- 
scribed In  section  1780  as  follows:  "Every 
«tnng  and  sound  fawe  of  rails,  or  plank,  or 


.  wire,  or  wire  and  plank,  or  Iron,  or  of  hedge, 
fonr  and  one-half  feet  high,  and  being  so 
close  that  cattle  cannot  creep  through  or 
made  of  stone  or  brick,  four  and  one-half 
feet  high,  or  a  ditch  three  feet  deep,  and 
three  feet  broad,  with  a  hedge  two  feet  high, 
or  a  rail,  plank,  atone,  smooth  or  barbed  wire, 
or  brick  fence  two  and  one-half  feet  high 
on  the  mai^n  thereof,  the  hedge  or  fence 
being  so  close  that  cattle  cannot  creep  through 
shall  be  deemed  a  lawful  fence."  It  will  be 
observed  that  under  section  809,  when  cattle 
are  killed  on  land  adjoining  land  belonging 
to  or  in  the  occupation  of  the  owner  of  tbe 
cattle,  and  no  compensation  has  been  paid  by 
the  railroad  company  for  fendng  the  land. 
It  must  pay  one-half  the  value  of  the  cattle, 
whether  tb^  were  killed  by  the  n^llgence 
of  trainmen  or  not,  wUle  sections  1789-1799 
do  not  mention  tbe  liability  of  Ou  company 
for  kUUng  stock. 

[1. 2]  In  view  of  this  condition  of  the  stat- 
ntes,  the  first  question  that  naturally  bos- 
gests  Itself  Is,  Does  tba  dnty  and  liability 
of  tbe  company  in  this  case  arise  under  sec- 
tion 809  or  under  sections  1789-17997  Upon 
this  point  we  have  readied  tiie  conclusion 
that  section  800  is  not  applicable  to  tbe  fkcts 
of  tills  case,  and  that  the  duty  and  liability 
of  tbe  cnnpany  falls  under  sections  1780- 
1700.  Section  800  only  applies  to  states  of 
case  in  which  no  compensation  has  been  paid 
for  faidng,  and  there  has  been  no  attempt  ■ 
on  the  part  of  tbe  railroad  company  to  com- 
ply with  sectlais  1780-1790  by  constructing, 
as  ittovUed  in  those  sections,  a  fbnce  on  one- 
balf  <tf  the  dlvlsltm  line  between  the  right 
of  way  and  tbe  land  of  the  adjoining  owner. 
If  a  railroad  company  has  not  constructed 
any  right  of  way  fbnc^  Olen  Its  liability  for 
onerhalf  tbe  value  of  stot^  killed  is  to  be 
d^ttrmined  by  the  provisions  of  sectlcm  80o ; 
but  If  a  railroad  company  constructs  or  at- 
tempts to  construct,  as  it  did  In  this  case, 
a  r^ht  ct  way  fenc^  then  Its  duty  and  liar 
bUtty  Is  to  be  adjudged  by  sections  1780-1790 
and  not  by  section  800 ;  so  that  we  may  dis- 
miss from  further  consideration  all  reference 
to  section  800.  There  la  no  suggestion  in 
the  record  that  there  waa  any  wreoneht  be- 
tween  the  landowner  and  the  railway  com- 
pany as  to  tbe  construction  of  fmees  along 
tbe  right  of  .way  in  question,  and  so  section 
1796,  providing  that  railroad  companies  and 
landowners  may  agree  as  to  the  construction 
of  fences,  has  no  applicability  to  this  case, 
nor  has  section  1792,  as  tbe  railway  company 
did  not  condemn  a  right  of  way  or  furnish 
tbe  landowner  with  material  to  construct  a 
fence. 

It]  It  Is,  however,  eaimestiy  insisted  by 
counsel  for  appellee  that  the  fence  law  con-  - 
talned  In  sections  1780-1190  is  not  amilicable, 
because  tbe  appellant  or  some  of  her  vendors 
received  oompensatlon  for  fencing  tbe  land, 
and  this  consideration,  as  provided  in  section 
1706.  exempted  the  railway  company  from 
the  duty  of  constmctlng  any  face  dnder  tibia 
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law.  In  OwensboTo  ft  NashTllIe  B.  B.  Oo.  t, 
Townaend.  107  K7-  291,  63  S.  W.  662,  21  Ky. 
Law  Rep.  997,  the  court  had  a  question  sub- 
stantially like  tbte.  In  that  case  It  was  in- 
sisted for  the  railroad  company  that  as  it 
bought  the  right  of  way  through  the  land 
for  9290  it  was  leUeved  from  tlie  operation 
of  sections  178&-1799  by  virtue  of  section 
1706  providing  "tbat  this  act  shall  not  ap- 
ply to  any  land  where  the  owner  or  his 
vendor  has  received  compensation  for  fenc- 
ing the  same."  But  the  court  in  declining  to 
accept  this  view  said:  "There  is  nothing  in 
the  deeds  about  fencing.  Each  is  simply  a 
conveyance,  with  warranty,  of  a  certain  strip 
of  land.  Such  a  deed  to  a  railroad  company 
Is  not  to  be  distinguished  from  a  similar  one 
to  a  private  person.  If  these  deeds  had  been 
made  to  an  individual.  It  la  clear  that  they 
would  have  passed  nottiiiv  but  the  land  on- 
braced  by  them,  and  the  rights  of  the  par- 
ties as  to  fendiuc  would  be  determined  by 
the  laws  in  force  on  that  subject  Upon 
a  sale  of  Und  by  one  person  to  another,  the 
vradee  takes  under  his  deed  no  right  as  to 
the  future  fencing,  and  In  such  a  case  a 
vendor  and  vendee  stand  just  as  any  oth«> 
two  adjoining  proprietors.  There  is  nothing 
In  the  deed  before  us  to  distinguish  these 
grants  from  the  ordinary  conveyance  made 
by  one  person  to  another.  *  *  *  In  or- 
der for  appellant  to  bring  itseU  within  the 
statute  quoted,  it  must  show  affirmatively 
that  the  owner  or  his  vendor  in  fact  received 
compensation  for  fencing  the  land."  The 
same  conclusion  was  reached  in  Owensboro 
ft  Nashville  By.  v.  Courts,  108  Ky.  154.  68 
S.  W.  621,  22  Ky.  Law  Bep.  672.  As  the  du- 
ty and  liability  of  the  railway  company  in 
respect  to  the  fencing  was  not  fixed  by  agree- 
ment with  the  landowner,  and  It  did  not 
compensate  the  landowner  for  fencing,  or 
condemn  a  right  of  way,  or  furnish  the  land- 
owner material  to  construct  a  fence,  and  in 
one  of  these  ways  secure  exemption  from  the 
statute,  it  occupies  the  position  of  having 
constructed  or  attempted  to  construct  on  one- 
half  of  the  division  line  between  the  right 
of  way  and  the  land  of  appellant  good 
and  lawful  fence  as  provided  for  In  sections 
1789-1799,  to  which  reference  has  been  made, 
and  consequently  its  liability  in  this  case 
must  be  determined  by  a  consideration  of  its 
do^  under  these  sections. 

[4]  At  this  point  we  may  say  that  the 
fence  was  constructed  by  the  railway  com- 
pany volontarUy,  and  that  It  did  not,  so  ftir 
as  the  record  shows,  att^pt  to  compel  the 
appellant  to  construct  a  fence  on  the  o^o* 
site  side  of  the  Mtfit  of  way,  and  it  is  also 
shown  that  there  was  no  fence  on  the  other 
side  of  the  right  of  way;  but  these  circum- 
stances do  not  affect  the  question  of  the  Ua- 
hUity  of  the  company.  Whenever  a  railroad 
company  undertakes,  as  the  appellee  did,  to 
construct  a  fence  on  the  division  line  be- 
tween its  right  of  way  and  the  land  of  an 
adloinlng  owner.  It  will  bfi  prmnmed  to  hare, 


done  so  in  compliance  with  sections  1780- 
1799  of  the  statute,  providing  for  the  erec- 
tion of  right  of  way  fences  by  railroad  com- 
panies, and  so  we  will  treat  this  fence  as  one 
constructed  by  the  railroad  company  under 
the  statute  and  ascertain  its  du^  and  llablt 
Ity  accordingly. 

[I]  The  statute  provides  that  the  fence 
erected  shall  be  "a  good  and  lawful  foice," 
and  further  provides  that  all  laws  and  parts 
of  laws  governing  the  construction  of  farm 
fences  apply  to  railroad  fences;  so  that  we 
must  turn  to  section  1780,  relatli^  to  Caim 
fences,  for  the  purpose  of  ascertaining  what 
is  a  good  and  lawful  foice,  as  when  a  rail- 
road company  or  a  landowner  undertakes  to 
construct  ^  right  of  way  fence,  that  kind 
of  fence  described  In  section  17S0  must  be 
constructed.  It  will  further  be  observed  that 
the  statute  provides  that  the  party  oonstruct* 
Ing  the  fence  shall  also  maintain  it,  and,  al- 
though It  Is  essential  that  the  character  of 
fence  described  in  section  1780  should  be 
constructed  to  satisfy  the  statute,  we  do  not 
think  the  party  constructing  the  fence  is  re- 
quired at  all  hasard  to  maintain  a  (ood  and 
lawful  fene& 

[I]  When  a  good  and  lawful  fence  has  beeai 
constructed,  the  party  constructing  It  Is  only 
required  to  exercise  reasonable  care  to  main- 
tain it  in  such  a  manner  aa  answers  the  de- 
scription of  a  good  and  lawful  fence  aa 
defined  in  section  1780  of  the  Kentucky  Stat- 
utes. 3  Elliott  on  BailroadB,  {  1185;  Illi- 
nois Central  Bailway  Ca  v.  IMckerson,  27 
111.  56,  79  Am.  Dec  394;  Coe  v.  Northern 
Pacific  BaUroad  Co.,  101  Ulnn.  12.  lU  N. 
W.  661,  11  L.  B.  A.  (N.  S.)  228.  11  Ann.  Caa. 
429.  But,  when  a  good  and  lawful  fence  is 
constructed,  the  duty  of  exercising  reason- 
able care  to  maintain  It  as  a  good  and  law- 
ful fence  continues  until  the  parties  have,  by 
some  agreement,  modified  or  abrogated  the 
statutory  provlaions. 

■[7]  Coming  now  to  define  more  accaratdy 
the  liability  of  a  railroad  company  to  tlw 
owner  of  stock  if  it  fails  to  perform  Its  du^ 
In  constructing  and  maintaining  a  right  of 
way  fence,  we  find  tbat  there  is  no  statute 
law  on  the  subject  Section  1783  of  the  ^n- 
tucky  Statutes,  in  the  article  relating  to 
farm  fmces,  defines  the  liability  of  the  own- 
er of  stock  to  an  adjoining  proprietor  for 
damages  suffered  by  reason  of  the  stock  tres- 
passing nj}on  his  premises  on  aeoount  of  Uie 
failure  of  the  owner  of  the  stodc  to  mshnain 
a  sutOdrat  fence,  bdt  this  statute  does  not 
treat  of  the  liability  at  a  landowner  to  the 
owner  of  stock  that  are  injured  or  UUed  oo 
his  premises  to  whi<A  they  go  becaoae  of  bis 
failure  to  construct  or  mslntain  a  anffldcat 
fence. 

In  the  absence  of  statutory  regulatton.  we 
must  turn  to  common-law  principles,  and 
there  we  find  ample  authority  for  the  propo- 
sition that  the  landowner  on  whose  land 
stock  are  permitted  to  come  by  reason  of 
his  failure  to  oonstruct  and  malatiln  a  moM- 
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dent  CnM  !■  liable  to  tbe  owner  of  the 
stock  for  fucb  damage!  a>  be  mlgbt  fairly 
and  reasonably  anticipate  tbey  would  sofler 
by  coming  on  hla  invmteee.  1  Sbraman  & 
Bedfield  on  M^ligence,  |  662;  Saxton  t.  Ba- 
con, 81  Yt  640;  Cate  t.  Gate.  50  N.  H.  144, 
9  Am.  Bep.  179;  Fbnnell  t.  S^tai  St  B. 
Co.,  70  Tex.  670,  8  S.  W.  486;  Pltmer  t. 
Shlnnlck,  41  Wis.  676.  The  reason  for  this 
rule  is  that  tbe  obligation  to  conatnict  and 
mwintflln  fencee  is  in  the  nature  of  a  statu- 
tory contract  duty,  and  therefore  the  party 
falling  to  obserre  It  Is  only  liable  for  sucb 
damages  as  a  prudent  peraoa  might  reason- 
ably antlc^te  would  fidlow  from  audi  fail- 
ure. 

Bot,  In  determining  the  liability  of  a 
railroad  company  through  whose  fault  stock 
are  permitted  to  etray  on  the  right  of  way, 
it  1b  obTions  that  any  prudent  person  would 
fairly  and  reasonably  anticipate  that  stock 
wandering  on  the  right  of  way  would  be 
Injured  or  killed  by  passing  trains,  and 
therefore  It  should  be  ruled  as  a  matter  of 
law  that  a  railroad  company  is  liable  for 
the  full  damage  sustained  by  the  owner  of 
stock  killed  or  injured  by  Its  failure  to  con- 
struct and  maintain  a  sufficient  fence  as 
herein  defined,  unless  the  owner,  by  his  fail- 
ure to  exercise  ordinary  care  to  prevoit  than 
from  straying  on  the  right  of  way,  relleras 
the  company  from  liability. 

This  was  tbe  view  expressed  by  this  court 
In  HcGbee  t.  Qalnes,  98  Ey.  182,  S2  S.  W. 
602,  17  Ey.  Law  Rep.  748,  where,  In  speak- 
ing of  the  liability  of  a  railroad  company  for 
Its  failure  to  erect  and  maintain  cattle 
guards  under  aectlou  1793  of  the  statutes, 
providing  In  part  "that  all  corporations  and 
persons  owning  or  controlling  and  operating 
railroads  as  aforesaid,  sball  erect  and  main- 
tain cattle  guards  at  all  terminal  points  of 
fences  constructed  along  their  lines,  *  •  •  " 
the  court  said:  "There  can  be  no  doubt  of 
tbe  proposition  that  if  tbe  company  is  In  de- 
fault In  the  pMformance  of  a  legal  obliga- 
tion, as  by  neglect  to  maintain  a  fence  or 
cattle  guard  where  stock  may  stray  on  the 
track,  proof  of  such  default  and  of  the  cattle 
coming  on  at  such  place  and  being  killed 
will  suffice  to  render  it  liable  for  tbe  dam- 
ages." To  the  same  effect  are  McOhee  v. 
Guyn.  98  Ey.  209,  32  S.  W.  616,  17  Ey.  liaw 
Bep.  794.  and  Parrlsb  r.  Louisrille  ft  Nash- 
ville R.  B.  Co.,  126  Ky.  68a  104  &  W.  690, 
81  Ky.  Lew  Rep.  1020. 

We  therefore*  hold  that  If  a'  railroad  com- 
pany undertakea  to  constmct  a  right  of  way 
fence  under  the  statute,  as  the  company  in 
this  case  did,  and  It  falls  to  oonstmct  a 
cood  and  lawful  fouie  as  taerdn  defined,  or 
after  having  constmcted  such  a  fence  it 
falls  to  exercise  reasonable  care  to  maintain 
it  In  a  good  and  iMmtnl  condition,  and  by 
reason  of  Its  teUnre  In  eltlm  or  both  of 
these  respects  stock  get  through  or  over  or 


under  the  fence  so  defectively  constructed 
or  so  defectively  maintained,  and  are  in- 
jured or  killed  by  engines  or  cars  of  tbe  com- 
pany, It  will  be  liable  to  the  owner  of  tbe 
stock  In  the  full  amount  of  tbe  loss  he  has 
sustained,  nnless  the  loss  Is  due  to  the  All- 
ure of  the  owner  to  exercise  ordinary  care 
to  prevoit  tbe  KtoA  from  straying  through 
tbe  Insufficient  fence  or  to  save  it  from  being 
killed  or  -injured  after  gettlog  on  tbe  right 
of  way,  or  tbe  owner  consents  that  tbe  rail- 
road company  may  leave  <q)enlngs  defec- 
tive places  in  the  fence,  or  agrees  on  tbe 
character  of  tmce  to  be  constructed. 

Having  the  foregoing  views  of  tbe  law  ap- 
plicable to  the  case^  we  think  the  Instruc- 
tions were  mroneoos  and  prejndldaL  The 
jury  should  have  been  told  In  substance  ttiat 
it  was  the  duty  of  the  railway  company, 
when  It  undertook  to  construct  this  fence, 
to  constmct  a  good  and  lawful  fence  (defin- 
ing Buch  a  fence)  for  the  entire  distance 
over  wUdi  the  fence  was  built,  and  that  if 
without  the  consent  of  appellant, It  left  an 
(qiKnlng  In  this  f^ce  or  1^  a  place  that 
was  not  occupied  by  a  good  and  lawful  fokce. 
and  tbe  horse  escaped  through  this  opm- 
ing  or  defective  place  from  the  pasture  to 
tbe  r^ht  of  way  wfaa«  it  was  MUed,  they 
should  find  for  appellant  tbe  full  value  of 
the  horse,  unless  they  believed  from  tbe  evi- 
dence that  the  killing  of  tbe  horse  was  due 
to  tbe  failure  of  ai^wllant  to  exercise  ordi- 
nary care  to  prevent  tbe  horse  from  straying 
through  tbe  opening  or  defective  place,  or  to 
save  it  from  bdng  blUed  after  gett^  on 
the  right  ct  way,  and  that  ocept  for  tbe 
fiillure  to  exercise  sudi  care  the  horse  would 
not  have  been  killed. 

Tbe  judgment  Is  reversed,  with  direction 
for  a  new  trial  In  <»nformity  with  this  opin- 
ion. 


OOUHONWBAI/rH  v.  SOCFTHIDBN  PAO. 

CO. 

(Court  of  Appeals  of  Eentn^.   Usj  38» 

1913.) 

L  Taxation  <|  862^*)— Gouxoiioh  or  Tax- 

KB— REVXmiB  AqENTS— COMFBNSATIOS  rOB 
SBBVICKS— "STATB  AMD  ConilTT  TAXES." 
Ky.  St  I  4260,  provides  that  owners.  In 
addition  to  the  taxes,  shall  pay  tbe  costs  of 
proceedings  by  tbe  revanae  asents  to  collect 
taxes  on  omitted  property,  and  a  penalty  of 
20  per  cent  on  the  amount  of  tbe  state  and 
county  taxes  doe,  except  where  tbe  property 
shall  nave  been  only  listed  by  the  owner,  and 
that  as  compensation  for  his  serriceB  in  caus 
ins  such  property  to  be  assessed,  tbe  officei 
filing  the  statement  shall  be  entitled  to  20  per 
cent,  which  shall  be  psld  to  him  by  the  coanty 
tax  collector  and  by  the  officer  of  the  stste  col- 
lecting or  receivini  the  state  taxes,  within  30 
days  after  receiTing  the  same.  Held,  that  state 
taxes  referred  to  In  sack  section  were  <mly 
those  going  into  tbe  state  treasury  when  eol- 
lecteu,  and  that  the  term  "state  and  coun^ 
taxes"  did  not  Include  school  taxes;  and  hence, 
revenue  agents  having  no  interest  in  the  school 
taxes,  tbey  had  no  capsidty  to  move  to  open  a 
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jndgment  agaliiBt  a.  railroad  company  for  taxes 
on  omitted  propert?  in  order  to  reeoTer  school 
taxes  on  the  same  property- 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |i  1194,  1319-1^;  Dec  Dig.  | 
362%.*] 

2.  TAZATIOR  (I  362^4*)— OUITTBD  Pbopebtt 
— Action  bt  Coubt. 

In  proceedings  before  a  conrt  to  recover 
taxes  on  omitted  property,  the  court  acta  pure- 
ly in  a  miolBterial  capacity,  merely  asseseing 
property  which  the  aaaessor  has  failed  to  as- 
Bess,  without  the  rendition  of  any  Judgment; 
the  duty  of  collecting  the  taxes  after  aasess- 
ment  made  by  the  court  resting  on  the  col- 
lector in  the  same  manner  as  If  the  assessment 
had  been  made  by  the  assessor  In  the  first  in- 
stance. 

[Ed.  Note.— For  other  cases,  see  luxation. 
Cent.  Dig.  U  1101,  m»-im;  Dec  Dig.! 
862%.*] 

Appeal  from  (Srcnlt  Oonrt,  Jeltenoa  Conn- 
ty,  Chancery  Branch,  First  Dirlsion. 

Application  by  certain  revenue  agents,  In 
the  name  of  the  State,  to  open  certain  prior 
orders  and  decrees  against  the  Southern 
Padfic  Company  for  the  taxes  on  omitted 
property  for  the  years  1907  and  1908  for 
the  collectlott  of  school  taxes  omitted  from 
such  decrees.  From  an  order  denying  snch 
application,  sach  revenue  agents  appeal.  Af- 
firmed. 

Matt  J.  Holt,  of  LoulsTllle,  for  appellant 
Humphrey,  Middleton  ft  Humphrey,  of  Louis- 
ville, for  appellee. 

TURNSR,  J.  The  Southern  Padfic  Com- 
pany is  a  corporation  organized  under  the 
laws  of  this  state  and  having  its  principal 
place  of  business  at  Beecbmont,  In  JetCeraon 
county,  Ky.  It  does  an  extensive  railway 
business,  and .  operates.  In  connection  with 
its  railway  properties,  certain  steamship 
lines. 

This  proceeding  originally  was  instituted 
In  the  Jefferson  county  court  se^ng  to  have 
assessed  In  that  court  certain  omitted  prop- 
erty of  the  Southern  Padflc  Company ;  after 
extended  litigation  la  the  county  court,  ttie 
J^erson  circuit  court,  tills  court,  and  the 
Supreme  Conrt  of  the  United  States,  a  Judg- 
ment was  finally  entered  in  December,  lOll, 
wherein  certain  steamships  and  other  prop- 
erty of  the  company  were  assessed  for  the 
years  1907  and  1008.  Thereafter,  in  March, 
1912,  an  order  was  entered  reciting  satisfac- 
tion in  full  of  the  Judgment  Throughout 
the  litigation  no  mention  was  made  In  the 
pleadings  that  the  Southern  Pacific-  Com- 
pany was  a  resident  of  any  particular  school 
district  or  graded  school  district  and  no 
suggestion  was  made  indicating  a  purpose  a^ 
a  result  of  the  suit  to  collect  any  such  tax- 
es. In  F^ruary  of  this  year  the  revenue 
agents,  who  bad  originally  instituted  the 
actlcai,  through  their  attorney,  appeared  in 
the  Jelferson  drcult  court,  filed  affidavitfi 
statbig  that  the  Southern  Pacific  Company 
was  a  resident  of  common  school  district  No. 


46  of  JefEersm  county,  and  aifted  that  radi 
ordeni  and  decrees  be  enterad  as  migu  be 
neceasary  to  iVDcnre  the  collection  of  the 
school  taxes,  IneladlnK  a  modification  of  flie 
original  decree  if  deemed  neoeesaiy,  and 
asked  for  the  Issual  of  a  rule  against  the 
sheriff  of  that  county  to  show  cause  why 
he  had  not  eidleeted  the  school  taxes  on  tUs 
omitted  property.  Notice  of  this  motion  was 
glvea  both  to  Qie  sheriff  and  the  Sontfaera 
Padfic  Company.  The  company  did  not  re- 
spond, bnt  the  sheriff  filed  a  re^Nuise  whm- 
in  he  admitted  that  the  domldUe  ct  the  eom- 
pany  was  In  school  district  No.  46,  and  that 
the  company  was  liable  for  taxes,  and  they 
were  unpaid.  He  Joins  with  the  plalntUb 
in  asking  a  modification  of  the  Jndgmoit  so 
as  to  authorise  him  thereunder  to  dlstrsln 
for  the  school  taxes.  The  lower  conrt  over^ 
ruled  the  motion  for  a  nle,  and  declined  to 
modify  the  Jndgmoit^  and  the  comnumwealth 
has  appealed. 

The  Judgment  must  be  affirmed  on  two 
grounds: 

[1  ]  (1)  The  revenue  agents  had  no  such  in- 
terest in  the  collection  of  the  school  taxes 
as  authorized  them  to  enter  these  motions. 
Section  4260  of  the  Eentudcy  Statutes,  in  so 
far  as  It  fixes  the  compensation  of  revenue 
agents  and  penalties  which  may  be  assessed 
against  owners  of  omitted  property,  pro- 
vides: "All  persons  owning  property  whldi 
may  be  assessed  as  herein  provided,  shall, 
in  addition  to  the  taxes,  pay  the  costs  of 
the  proceedings  and  a  penalty  of  twenty  per 
centum  on  the  amount  of  the  state  and  coun- 
ty taxes  due,  except  where  such  property 
shall  have  been  duly  listed  by  the  owner 
th«|reo&  The  taxes,  costs  and  penalties 
shall  be  collected  and  accounted  for  as  oth- 
er taxes  and  penalties  are  required  to  be 
collected,  and  by  the  same  offlcera  As 
compeosation  for  his  services  in  causing  sncb 
property  to  be  assessed,  the  officer  filing  th« 
statement  shall  be  entitled  to  the  penalty  of 
twenty  per  centum,  and  the  same  shall  be 
paid  to  him  by  the  county  tax  collector  col- 
lecting said  county  taxes  and  penalty  there- 
on within  thirty  days  after  receiving  same, 
and  by  the  officer  of  the  state  collecting  or 
receiving  state  taxes  within  thirty  days 
after  receiving  same."  It  seems  to  have  been 
assumed  by  the  revenue  agents  that,  upon 
the  collection  of  the  school  taxes,  it  would 
have  been  proper  to  assess  a  penalty  of  20 
per  centum  on  their  amount,  anA  they  would 
have  been  entitled  under  the*  statute  to  that 
penalty  as  their  fee.  This  view  has  doubt- 
less grown  out  of  the  fact  that  this  court  in 
several  cases  has  in  a  broader  sense  referred 
to  Bcdiool  taxes  as  state  taxes  in  distinguish- 
ing them  from  munldpal  taxes.  City  of 
Louisville  v.  Commonwealth,  134  Ky.  468, 
121  S.  W.  411;  Prowse,  etc.,  v.  Board  of  Ed- 
ucation of  Christian  County,  134  Ky.  365, 
120  S.  W.  307 ;  City  of  Louisville  v.  Board. 
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32  S.  W.  408.  17  Kf.  Law  Bep.  607 ;  Bam- 
berger T.  City  of  LoulBTlIle,  82  Ky.  837; 
Henderson  t.  Lambert,  8  Busb,  607;  City  of 
LoalBvlUe  T.  Board,  110  Ky.  674,  84  S.  W. 
728,  27  Ky.  Law  Sep.  209;  Crabbe  v.  Troa- 
tees.  132  Ky.  478, 116  S.  W.  706.  School  tax- 
es are  either  lerled  directly  hy  the  state  or 
by  mnnidinlltles  nnder  ^q^reaa  grant  of 
power  from  the  state,  and  In  that  more  com- 
prehensive sense  they  are  referred  to  as 
"state  taxes."  But  the  term  "state  and  coun- 
ty taxes,"  as  used  In  sectltm  4280,  must  be 
^ven  a  more  restricted  meaning  In  so  far  as 
it  prescribes  the  penalty  and  fixes  the  com- 
pensation of  revenoe  agente.  The  "state 
taxes"  referred  to  In  that  section  are  only 
such  as  go  Into  the  state  treasory  when  col- 
lected, and  it  is  not  Intended  there  to  em- 
brace school  taxes  wliich  never  reach  the 
state  treasury,  mils  Intwpretation  ot  the 
statute  is  in  harm<my  with  the  provision  of 
section  184  of  onr  Cimstitutlim  wtaerdn  it 
is  declared  that  taxes  produced  for  echoed 
purposes  shall  be  appropriated  to  no  other 
purpose.  Indeed,  it  seems  that  Oils  same 
interpretation  was  put  upon  the  statute  by 
the  revenue  agents  themsdves  In  this  very 
cassb  for,  after  accepting  the  penaltlea  col- 
lected on  the  assessment  for  state  and  coun- 
ty taxes,  th^  recited  In  an  order  of  court 
fnll  satls&ctlon  of  the  Judgment  and  waited 
fiir.  about  a  year  before  they  renewed  this 
proceeding,  ^vlng  no  ancb  Interest  in  the 
sdiool  taxes  as  would  Justify  tiiem  In  re- 
newing this  proceeding,  the  court  properly 
oTermled  their  motion. 

It]  (2)  In  proceedings  of  this  diaracter  the 
conrt  acts  purely  In  a  ministerial  capacity, 
merely  assessing  the  property  which  the  as- 
sessor has  flailed  to  assess,  and  fixing  the 
value  thereof  for  taxatioo ;  It  renders  no 
Judgment  for  money  and  directs  the  collec- 
tion of  no  taxes.  After  the  assessment  is 
made  by  the  court  and  the  value  fixed,  It  Is 
the  duty  of  the  collector  to  collect  the  taxes 
Just  as  If  the  assessment  bad  been  made  by 
the  assessor  In  the  first  place.  It  would  be 
clearly  lll<^cal  for  the  court  under  such  con- 
ditions to  require  an  officer,  by  rule,  to  col- 
lect a  given  amount  of  money  when  It  had 
rendered  no  such  Judgment.  And  partlcu- 
'larly  so  In  this  case  where,  as  a  matter  of 
fact.  It  did  not  appear  that  the  Southern 
Padflc  Company  was  the  resident  of  any 
particular  common  school  or  graded  school 
district,  and  where  It  did  not  appear  that  the 
company  had  ever  bad  its  day  in  court  on 
the  question  whether  it  was  a  resident  of 
any  such  district,  or  its  property  therein 
liable  to  assessment  for  scbool  purposes. 

It  is  true  the  assessment  for  one  purpose 
was  sufficient  for  all  purposes ;  but  the  rem- 
edy was  to  require  the  ministerial  officer, 
whose  duty  it  was  to  collect  the  taxes,  to 
perform  that  duty.  If  the  school  taxes  are 
due  for  the  years  named.  It  la  the  plain  duty 


of  Ihe  sdiool  authorities  of  that  district  to 
take  such  steps  as  may  be  necessary  to  re- 
quire the  proper  officer  to  collect  them ;  and, 
if  the  school  authorities  have  failed  or  re- 
fused to  do  so,  It  Is  then  wltliln  the  power 
of  any  taxpayer  of  the  district  to  resort  to 
that  remedy. 
Judgment  affirmed. 


CONNECTICUT  FIRB  INS.  CO.  t.  MOOBB. 

(Court  of  Appeals  oi  Kentucky.   ISas  22, 
1018.) 

1.  Pleadino  a  433*)  —  Defects  — CctBi  bt 
Verdict. 

The  failure  of  the  petition  In  an  actlou  on 
a  fire  insurance  policy  to  aU^  the  value  of 
the  goods  destroyed,  or  that  iniared  bad  sus- 
tained any  loss  under  the  policy,  was  not  cared 
by  a  verdict  for  plaintiff,  wbere  there  was  no 
admissioa  nor  proof  of  loss,  the  only  evidence 
rdattve  to  the  value  of  ttie  goods  or  the  loss 
sustained  being  restricted  to  the  question 
whether  plaintiff  herself  set  fire  to  the  goods 
or  caused  some  one  else  to  do  so,  and  the  qnes- 
tlon  of  valne  or  loss  sustained  was  not  submit- 
ted to.  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  H  1461-1477;  Dee.  Dig.  |  43S.*J 

2.  JnooHENT  ({  199*)— BiOHT  TO  Junennx 

NOTWITHBTANDinO  THE  VESDICT, 

In  an  action  on  a  fire  inearance  policy, 
where  there  was  neither  allecation  nor  proof 
of  loss,  and  defendant  moved  for  a  peremptory 
instruction  which  was  denied,  it  was  not  enti- 
tled to  a  Jadgment  notwithstanding  a  verdict 
for  plaintiff,  but  only  to  a  new  trial  for  the 
error  in  refnsing  the  Instruction. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  H  367-875;  Dec.  Dig.  1  199.*] 

8.  EvinENCx  <i  185*)— Sboohdabt  Bvioehce 
—Notice  to  PxonuoB— Nkcesbitt. 

In  an  acUon  on  a  fire  insurance  policy,  the 
contents  of  a  letter  written  by  the  insurance 
company  to  its  local  agent,  denying  liabiUty, 
could  not  be  proved  by  a  witness  who  had  read 
it,  in  the  abseace  of  any  notice  to  the  com- 
nany  to  produce  it. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  642-660;  Dec.  Dig.  1 186.*] 

4.  Evidence  (|  441*)— Pabox.  Etidxnoi  Ar- 

EECTiNO  WaiTino. 

In  an  ution  on  a  fire  Insurance  policy 
which  prohibited  additional  insurance  without 
the  consent  of  the  company  indorsed  on  the 
policy,  oral  evidence  that  the  company's  local 
agent  at  the  time  the  policy  was  taken  out 
consented  to  additional  insurance  did  not  vary 
or  alter  the  terms  of  the  written  contract,  but 
was  competent  as  showing  a  waiver. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1719, 1T23-1763, 1765-1845,  2030- 
2047;  Dec  Dig.  {  441.*] 

6.  WrrNESSES  (I  380*)— IlfPEACHHBKT— COR- 
TBADICnOH  BT  PaBTT  GALUHO. 

Uoder  Civ.  Code  Prac.  |  506,  providing 
that  the  party  producing  a  witness  may  not 
impeach  his  credit  by  evidence  ot  bad  charac- 
ter, aolesa  it  was  indispensable  that  such  par^ 
should  produce  him,  but  that  he  may  contra- 
dict the  witness  by  other  evidence,  and  by 
showing  that  he  has  made  statements  differ- 
ent from  bis  testimony,  where  a  witoess  is  call- 
ed to  prove  certain  facts,  and  testifies  that 
tbey  did  not  transpire,  the  party  cannot  prove 
by  other  witnesses  that  snob  witness  stated 
the  facts  inquired  aboat  did  transpire,  but  the 
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niTty  maj  prore  tiiat  a  fact  prejadleial  to  bim, 
teitlfled  to  bj  hU  wltneis,  doei  not  exiat  by 
proof  of  incoDaiatrat  atatementa. 

[Ed.  Note.— For  other  cebob,  see  Witneaaefl," 
Ceot  Dig.  H  1210-1219;  Dec.  Dig.  |  880.*] 

6.  INSUBANCB  (I  378*)— IlTBnmurOB  ▲OBHTS-' 

Notice  to  Aokkt. 

Notice  to  an  tnaarance  agent  tntrnated 
vith  the  dntj  of  iolidting  insurajice,  deliver- 
ing policiea,  etc.,  of  additional  iaeurance  on 
property  covered  by  a  policy,  vhich  prohibited 
additional  inaarance  without  the  inaurer'a  con- 
aent  Indoraed  on  the  policy*  ma  nolle*  to  the 
company. 

[Ed.  Note.— For  other  cases,  aee  Insnrsnce, 
Cent  Dig.  II  068-997;  Dec  Dig.  I  878.*] 

7.  iNBTJUAWCa  (I  375*)— lHfltmANC«  AOBNTS— 

Waives  bt  Agent. 

An  inaarance  agent  intmated  with  the  duty 
of  aoUdHng  inaarance,  delivering  policies,  etc., 
coold,  during  the  continnance  of  the  policy,  and 
before  a  fire,  waive  a  provision  of  the  policy 
proUblting  additional  inanrance  without  the 
conaent  of  the  company  indoraed  thereon. 

[Ed.  Note.— For  other  caaea,  aee  Inattrance. 
Gent  Dig.  ||  «f6-06B;  Dee.  DtcTl 

876.*] 

8.  Evidence  (|  244*)— Actiohb  ow  PowciEi 
— Aduissionb  or  Agent. 

In  an  action  on  a  fire  insurance  policy,  proof 
of  admissions  by  an  insurance  agent  intmated 
with  the  doty  of  soliciting  inanrance,  deUver- 
Ing  policies,  etc.,  made  before  a  fire,  showing 
knowledge  of  additional  inaarance  on  the  prop- 
erty, waa  admissible  as  substantive  evidence  of 
a  waiver  of  a  provision  of  the  policy  prohibit- 
ing additional  insurance  without  the  consent 
of  the  company  indorsed  thereon,  it  being  with- 
in the  scope  of  bis  authority  to  make  an  admis- 
sion bln^ng  on  the  oompaay,  and  hence  It  was 
immaterial  whether  audi  admlsslonB  were  com- 

Eetent  to  contradict  his  testimony:  he  having 
een  called  aa  a  witness  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  916-836;  DeeTjUg.  |  244.*] 

Appeal   ftom  Cdrcalt   Oonr^  Hickman 

Oounty. 

Action  by  Mona  M.  Moore  against  the  Con- 
necticut lira  Insurance  Gompauy.  Judg- 
meat  for  plaintiff,  and  defendant  appeals. 
Beversed  and  remanded. 

Olirer  ft  OUver,  of  Pada<ah,  Cor  appellant 
X.  M.  BroBunal  and  Bmnett,  Bobblna  ft 
Tbomas,  all  of  GBinton,  for  appdlea. 

OLAT»  0.  Flalntlir,  ICtnia  IC  Moora^  was 
oigaged  In  tlie  millinery  biudnesB  In  0ie  town 
of  Clinton,  Ky.  On  Uftnih  28,  1911,  the  Con- 
uectlcot  Fire  Insurance  Company  Issued  to 
her  ft  policy  insuring  her  stock  against  fire 
In  the  sum  of  fSOO.  Daring  the  life  of  the 
policy  her  stock  of  goods  was  destroyed  by 
Are.  She  bron^t  this  action  to  recover  the 
amount  of  tbe'  policy.  A  trial  before  a  Jury 
resalted  in  a  rerdlct  and  Jndgmoit  In  Uer 
favor  in  the  sum  d  $600l  Tba  insurance 
company  appeals. 

[1}  The  flrrt  mor  relied  on  1b  Hie  fUlnre 
of  the  trial  court  to  sustain  the  company's 
motion  for  a  judgment  notwithstanding  the 
verdict  The  petition  sets  forth  the  Issuance 
of  the  policy,  the  paymrat  of  ttie  premiums, 
and  the  fact  that  the  stock  of  goods  was 


destroyed  by  flr&  It  furifter  all^ea  that 
the  defendant  bad  brokm  the  conditions  of 
its  contract.  In  that  it  had  refused  and  failed 
to  pay  plaintur  the  full  amount  of  the  Insnrw 
ance  or  any  part  thereof,  althon^  the  same 

bad  been  due  since  the  — —  day  of  —  

1911.  The  petition  utteriy  flails  to  sliow 
tbe  value  of  tbe  gooda  destrt^ed,  or  to  all^ 
that  plaintiff  sustained  any  loss  under  the 
p(dlcy.  On  the  trial  Oie  drcnlt  court  permit* 
ted  two  witnesses  to  testify  as  to  the  value 
of  the  stock  destroyed,  but  Instructed  tbe 
Jury  that  this  evldrace  was  admissible  only 
on  the  questioi  whether  the  plalnfiir  hermit 
set  fire  to  the  goods  or  caused  some  one  else 
to  Bet  fire  to  them.  Tbe  Question  at  the  vtiue 
of  the  goods  or  the  loss  sustained  by  the 
plaintiff  was  not  submitted  to  the  Jury. 
Plaintiff  contends  that  the  defect  in  the  peti- 
tion was  cured  by  tbe  wdict  In  the  camt 
of  Wilson  T.  Hnnt^  Adm*r,  6  B.  Hon.  37%  it 
is  said:  "When  tlie  rerdtct  can  be  tsiily 
ctHiddered  as  establishing  betwem  the  par- 
tiee  the  very  fUct  wbldi  should  bare  been 
but  is  not  ^eda^  averred  in  the  declara- 
tion, and  especially  wboi  it  dearly  appears 
diat  tbat  fact  was  understood  by  tbe  parties 
to  be  tbe  point  in  issue  to  be  dedded  by  tbe 
Jury,  It  would  be  unneoeBsary  for  the  aids 
<tf  Justice  and  would  be  worse  than  useless 
to  send  tbe  case  back  from  this  court,  in 
order  that  de  dedaratlcai  dioUld  be  amend- 
ed iKf  introdudiv  tbat  fbct,  and  tbat  It 
should  again  be  ^resulted  for  tbe  dedslon  of 
a  Jury."  In  tbe  case  of  Title  Guaranty  ft 
Surety  Co.  t.  Commonwealth,  141  Kj.  970; 
188  8.  W.  677,  anotber  ^tement  of  tbe  rule 
is  as  foUows:  •  •  Wbere  the  parties 
have  attcnupted  to  Join  an  Issue  to  be  tried, 
and  wbidi  has  hem  tried,  howew  defective 
in  form  the  pleadings  may  be^  a  verdict  fbr 
tbe  one  or  tbe  other  will  be  beld  to  cure  sndi 
defective  pleadings ;  that  Ib,  will  cure  tbem 
as  to  tbdr  form  supplying  all  omitted  neees- 
sary  avwmoits  concerning  essmtlal  fhcts  re- 
lied on,  provided  Ibe  prota  or  adndsslon  of 
such  &ctB  was  neceasarUy  considered  before 
tbe  verdict  could  have  been  mdered.  TbiOt 
if  Buch  facts,  whea  omaldered  aa  if  propwly 
pl^ided  as  to  form,  do  not  entitle  tbe  party 
obtaining  ttie  verdict  to  that  relief  In  law, 
tbe  Judgment  will  be  for  bis  adversary.  HUl 
V.  Ragland  «t  aL,  114  Ky.  200  170  8.  W.  6S4, 
24  Ky.  Law  Bep.  1053]."  On  the  other  band, 
where  there  has  been  a  total  omlssioa  to 
state  a  cause  of  actiim,  or  where  some  tnet 
essential  to  the  cause  of  action  has  been 
wholly  omitted,  the  verdict  will  not  cure  tbe 
defect  Drake's  Adm*r  v.  Semonln  ft  Dlnm, 
82  Ky.  204.  In  this  case  tbe  petition  did  not 
show  that  the  goods  destroyed  had  any  value, 
or  that  plaintiff  sustained  any  loss  iiy  tbe 
fire.  Oliere  being  no  allegatlfm  oEf  losa^  proof 
of  loss  was  not  admissible,  and  none  was  adr 
mltted  for  tbe  purpose  of  showing  loss.  Tlie 
only  evidence  as  to  the  value  of  the  goods 
destroyed  was  admitted  for  an  entirely  dlf- 
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ferent  purpose.  No  loss  was  proved  or  ad- 
mitted. Tbe  issue  of  loss  or  damage  to  the 
goods  was  not  submitted  to  the  Jury.  While 
we  have  been  very  liberal  In  applying  the 
rule  that  a  verdict  will  cure  a  defect  in  the 
pleadings,  we  have  never  gone  to  the  extent 
of  holding  that  where  the  petition  fails  to 
state  a  canse  of  action  or  some  fact  essential 
to  the  canse  of  action,  and  there  la  neither 
an  adiidssion  nor  proof  of  this  fact,  nor  a 
Bubmisslon  of  the  question  to  the  Jury,  such 
defect  in  the  petition  will  be  cured  by  the 
verdict  Notwithstanding  this  fact,  however, 
defendant  was  not  entitled  to  a  judgment 
notwithstanding  the  verdict  The  record 
shows  that  at  the  close  of  the  evidence  it  ask- 
ed a  peremptory  instruction  in  its  favor. 

[2]  As  there  was  neither  allegation  nor 
proof  of  loss,  the  motion  for  the  peremptory 
shonld  have  been  sustained.  It  Is  the  mle 
that,  where  a  party  asks  for  a  peremptory 
Instruction  which  should  have  been  given, 
be  is  not  thereafter  entitled  to  a  Ju^ment 
notwithstanding  tbe  verdict  but  only  to  a 
new  trial  for  the  error  of  the  court  In  re- 
fusing the  peremptory.  Mast  Crowell  & 
Kirkpatrlck  v.  Lehman,  100  Ey.  464,  S8  S. 
W.  1056,  18  Ky.  Law  Rep.  049;  Louisville 
By.  Co.  V.  Hlbbltt,  139  Ky.  48,  129  S.  W. 
319,  139  Am.  St  Rep.  464. 

[3]  The  policy  sued  on  provides  that  "the 
sum  for  which  this  company  is  liable  pur- 
suant to  this  policy  shall  be  payable  sixty 
days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company."  The  Are 
occurred  on  November  24,  1911.  Suit  was 
brought  on  January  22,  1912.  Among  the 
defenses  Interposed  by  the  company  was  a 
plea  in  abatement,  based  on  the  fftct  that  suit 
was  prematurely  brought  To  avoid  the  ef- 
tsct  of  this  plea  plaintiff  alleged  that  be- 
fore the  commencement  of  the  action  de- 
fendant had  denied  all  liability  under  the 
policy,  and  had  thereby  waived  proof  of  loss. 
The  proof  ottered  by  plaintiff  on  the  question 
was  the  testimony  of  Bamest  Reld,  who  stat- 
ed that  he  had  read  a  letter  from  tbe  de- 
fendant to  its  local  agent,  J.  M.  Kemp,  deny- 
ing liability  under  the  policy.  Reld  made  a 
copy  of  tbe  letter,  and  vna  permitted,  over 
the  objection  of  the  defendant,  to  read  tbe 
copy.  Defendant's  agent  testified  that  he  de- 
livered the  letter  to  defendant's  attorney. 
Where  a  party  desires  to  Introduce  proof  of 
the  contents  of  a  letter  In  the  possession  of 
tbe  adverse  party,  tbe  proper  practice  is  to 
aerrB  notice  on  the  adverse  party  to  produce 
tbe  letter.  In  the  event  of  his  failure  to 
do  80,  other  evidence  of  the  contents  of  the 
letter  is  not  admissible.  Heilman  Milling 
Co.  V.  Hotaling,  63  S.  W.  6S5,  21  Ey.  Law 
B^.  960.  In  this  case  there  was  no  notice 
to  the  defendant  to  produce  the  letter,  and 
proof  of  the  contents  of  the  letter  should  not 
Iiave  been  admitted. 

[4]  The  policy  omtalned  a  provision  to  the 
flltect  that  no  additional  IngntaQoe  wu  to  bo 


taken  out  upon  the  stodt  of  tbe  plalntUT 

without  the  consent  of  the  company  indorsed 
on  the  policy.  Plaintiff  pleaded  a  waiver  of 
this  provision.  Plaintiff  proved  by  herself 
and  one  other  witness  that  defendant's  local 
agent  not  only  knew  of  the  additional  insur- 
ance, but  consented  thereto.  This  consult 
was  given  at  the  time  the  policy  hoi^in  in- 
volved was  taken  out  In  addition  to  this 
evidence  there  was  evidence  to  tbe  effect 
that  knowledge  of  the  additional  Insurance 
was  brought  home  to  defendant's  agent  for  a 
considerable  time  before  the  fire.  It  was 
shown  that  he  admitted  knowledge  of  the 
additional  Insurance  in  the  presence  of  sev- 
eral witnesses.  It  is  Insisted  that  tbe  effect 
of  the  evidence  that,  at  the  time  of  the  ne- 
gotiations for  the  insurance  defendant's 
agent  was  notified  of  plaintiff's  Intuition  to 
take  out  additional  insurance,  and  the  fact 
that  be  said  it  was  all  rigbt,  is  to  vary  or 
alter  the  terms  of  the  written  contract  with- 
out an  auction  or  proof  of  fraud  or  mis- 
take. We  do  not  so  construe  this  evidence. 
The  provision  of  tbe  contract  was  admitted ; 
the  evidence  was  offered  merely  to  show  a 
waiver,  and  it  was  competent  tor  this  pur- 
pose. 

[E-t]  It  is  further  insisted  that  plaintiff 
had  no  right  to  contradict  her  witness  Kemp.  . 
Kemp  was  put  upon  the  stand  for  tbe  pur- 
pose of  testifying  as  to  the  receipt  of  the 
letter  from  the  company  in  which  it  denied 
liability.  On  cross-examination  he  was  asked 
by  counsel  for  defendant  If  he  had  ever  giv- 
en his  consent  or  assent  to  additional  insur- 
ance. He  repUed  in  tbe  negative.  Thereaft- 
er plaintiff's  counsel  asked  him  when  it  was 
that  he  for  the  first  time  heard  of  the  addi- 
tional insurance.  The  witness  replied  that 
he  had  never  heard  of  it  He  was  then  asked 
If  he  did  not  know  that  the  additional  policy 
had  been  issued  for  at  least  thirty  days  be- 
fore the  fire.  He  answered  no.  He  was 
then  asked  If  some  time  before  the  fire  be 
had  not  had  a  conversation  with  Earnest 
Rdd,  in  which  he  told  Reld  that  he  knew 
that  a  policy  of  fSOO  had  been  issued  by 
Samuels  &  Ramsey  on  the  stock  of  goods. 
Witness  answered  in  the  negative.  He  was 
then  asked  if,  during  the  pendency  of  the 
suit,  be  had  not  stated  in  the  Jury  room  and 
In  tiie  presence  of  Joe  Bennett,  Mitt  Jack- 
son, and  Bullock  Samuels  that  Bullock  Sam- 
uels told  him  some  time  before  that  he  had 
Insured  this  stock  of  goods  in  the  Norwich- 
Union  Fire  Insurance  Company.  Witness 
answered  In  the  negative.  Section  696  of  the 
Civil  Code  provides  that  the  party  producing 
the  witness  la  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  unless  It 
was  Indispensable  that  the  party  should  pro- 
duce him;  but  he  may  contradict  him  by 
other  evidence  and  by  showing  that  be  has 
made  statements  different  from  his  present 
testimony.  Construing  this  section,  It  is  held 
that  when  a  party  Introduces  a  witness  to 
^vo  oortaln  Ikctfl,  and  tha  witness  states 
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tiiat  ttaey  did  not  transpire,  he  cannot  thesD 
Introduce  other  witnesses  to  prove  that  the 
witness  had  said  to  them  that  the  facts  he 
had  Inquired  about  did  transpire.  But, 
where  a  witness  states  a  fact  prejudicial  to 
the  party  calling  him,  the  latter  may  be  al- 
lowed to  show  that  the  fact  does  not  exist  by 
proving  that  the  witness  had  made  state- 
ments to  others  Inconsistent  with  bis  present 
testimony.  Champ  v.  Commonwealth,  2  Mete. 
17,  74  Am.  Dec.  888 ;  Blackburn  v.  Common- 
wealth, 12  Bush,  181;  Bergman  t.  Solomon, 
143  Ky.  681.  186  S.  W.  1010.  It  la  argued 
that  defendant's  agent  In  this  case  simply 
failed  to  prove  the  fact  of  knowledge,  but 
did  not  state  any  fact  prejudicial  to  the 
plaintiff ;  therefore,  erldmce  of  the  fact  that 
he  had  stated  outside  of  court  that  he  had 
such  knowledge  was  not  competent  for  the 
purpose  of  contradicting  him.  Whether  eueh 
evidence  was  competent  to  contraiUct  the 
witness  under  the  foregoing  provisions  of  the 
Code  we  deem  It  unnecessary  to  decide.  In 
the  present  case  Kemp  was  defendant's  agent 
Intrusted  with  the  duty  of  soUdttug  insur- 
ance, delivering  policies,  etc.  He  was  still 
defendant's  agent  at  the  time  of  the  trlaL 
Notice  to  him  of  additional  insurance  was 
notice  to  the  company.  The  Insurance  In 
question  b^ng  still  in  force,  and  the  addition- 
al Insurance  having  been  obtained  during 
the  continuance  of  the  policy  in  question,  and 
he  having  authority  to  waive  the  additional 
insurance  clause,  it  was  likewise  within  the 
scope  of  his  authorl^  to  make  an  admission 
that  was  binding  both  on  him  and  the  com- 
pany ;  therefore,  his  statements  to  the  effect 
that  he  had  received  notice  of  the  additional 
Insurance  some  time  before  tbe  fire  were 
admissible  as  substantive  evidence. 

We  find  no  error  In  the  Instructions  except 
that  they  assume,  without  allegation  or  proof 
to  that  effect,  that  plaintiff  incurred  a  loss 
otfSOO. 

Upon  the  return  of  tbe  case  plaintiff  will 
be  permitted  to  amend  her  petition. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  trial  consistent  with  this  c{dnlon. 


SIARTIN  T.  COMMONWEAI/ra 

(Court  of  Appeals  of  Kentucky.   Hay  20, 
1913.) 

1.  ComcxRCK  (S  40*)— Intebstatb  Coichxbok 
— Imtoxicatino  LiquoBft— Statutes. 

Acts  1012,  c.  146,  dedarlDK  It  unlawful  to 

StirchaM  and  procure  for  anotaer  intoxicatliig 
quors,  either  as  agent  of  the  buyer  or  sell- 
er, can  have  no  application  to  an  interstate 
commerce  transaction. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  IS  20,  30;  Dec.  Dig.  |  40.*] 

2.  ComiBBCx  {%  40*)— Sales— PuBCHASi  IH 
Naub  of  Anotheb. 

Where  X.,  member  of  a  dub,  directs  M., 
maoager  thereof,  to  purchase  for  him  in  a 
forei^  state  a  case  of  beer,  givini  him  the 
money  therefor,  and  to  have  It  ordered  la  tbe 


name  of,  and  shipped  to,  the  dub,  and  M.,  as 
such  manager,  receives  It,  It  la  the  property 
of  X.,  and  M.'b  possession  is  that  of  X.,  and 
the  purchase,  being  interstate  commerce  as  to 
X.,  is  likewise  interstate  commerea  as  to  IL 

[Ed.  Note.— For  other  cases,  see  Gommeroe, 
Cent  Dig.  IS  29.  80;  Dec  Dig.  1  40.*] 

S.  Iktoxicatino  Liquobs  (1 146*)— Statuteb 
— Delivebt  op  Liquob. 

Acts  1012,  c.  146,  entitled  an  act  making 
it  unlawful  "to  purchase,  procure  or  deliver" 
intoxicating  liquor  In  local  option  territory,  but 
merely  declaruig  it  unlawful  "to  purchase  or 
procure"  It  for  another,  is  not  contravened  by 
one  having  In  possession  the  liquor  of  anotlier 
deliveringlt  to  him. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
pq^n.  Cent  Dig.  HISO,  160, 163;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Butler  County. 

C.  E.  Martin  was  convicted  of  violation  (rf 
a  liquor  statute  and  appeals.  Bereraed  and 
remanded. 

Nat  T.  Howard  and  B.  N.  Uayhngh.  botb 
of  Morgan  town,  for  appellant  James  Oar- 
uett,  Atty.  Gen.,  Ohas.  H.  Morrla,  Aast  Attj. 
QeiL,  and  B.  Bradley  and  W.  8.  Holmes, 
both  of  Morgantown,  for  the  Oommonwsalth. 

HOBSON,  a  J.  Tbe  following  act  waa 
passed  by  tbe  last  General  Aaaembly: 

"An  act  makliig  It  unlawful  to  pnrcfaue,  pro- 
cure or  deliver  spirltaous,  rlnom  and 
malt  llqaors  in  local  option  tarritory. 

"Be  It  wacted  by  the  General  Assembly 
of  the  Commonwealth  of  Kentucky: 

"1.  That  It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  to  purchase  or  pro- 
cure for  another  spirituous,  vinous,  malt  or 
other  intoxicating  liquors,  mixtures  or  de- 
coctions either  as  the  agent  of  the  buyer  or 
the  agent  of  the  seller  of  aald  liquors,  mix- 
tures or  decoctions,  dther  for  or  without 
compensation  in  any  county,  district,  pre- 
cinct, town  or  city  where  the  sale  of  intox- 
icating liquors  has  been  prohibited  or  may 
be  prohibited,  whether  by  special  act  of  the 
General  Assembly  or  by  vote  of  the  peoiAe 
under  the  local  option  law  of  this  state. 

"2.  Any  person,  firm  or  corporation  vio- 
lating section  one  of  thia  act  or  any  part 
thereof  shall  be  fined  not  less  than  sixty  dol- 
lars or  no  more  than  one  hundred  dollars, 
and  not  less  than  ten  or  no  more  than  forty 
days  imprisonment  *  *  *  or  both  within 
the  discretion  of  the  court  or  jnx;  trrUic  Uw 
case. 

"S.  Th0  provisions  of  this  act  shall  not  ap- 
ply to  common  carriers  who  in  good  fialth 
deliver  intoxicating  llquora,  in  qoantltes  not 
to  exceed  five  gallons,  at  one  time,  to  regu- 
lar licensed  and  practicing  pbysidana  and 
drusxists  in  local  option  territory.  Provid- 
ed, however,  that  the  provlalons  of  this  act 
shall  not  apply  to  such  liquors  ivescrlbed  on 
prescription  from  regular  practidiig  pbTsl- 
cian."  Acts  1912.  c.  146. 
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GL  B.  Marflii  was  arrested  waier  a  wai^ 
imnt  Iflsned  by  the  county  judge  chargiuff 
him  with  viola  ting  the  local  option  statute. 
On  a  trial  before  the  county  Judge  he  was 
fined,  and  took-an  appeal  to  the  circuit  conrt 
In  the  circuit  conrt  a  trial  by  Jury  was 
walred  and  the  case  was  enboiltted  to  the 
court  -nnder  the  following  agreed  statement 
of  facts:  "It  Is  agreed  by  and  between  the 
commonwealth  by  attorney  and  defendant 
that  the  following  are  the  facts  In  this  case : 
A  number  of  men  above  the  age  of  21  for- 
mulated a  ^ub  or  association  to  be  known 
as  the  Becreatlon  Club  to  be  located  In  Mor- 
gantown,  Butler  county,  Ey.  That  the  pros- 
ecuting witness  M.  and  d^endant  are  each 
members  of  the  club.  That  the  club  rented 
a  house  of  Martin,  d^endant,  and  onployed 
him  as  Janitor  and  as  secretary  of  the  club. 
That  nnder  the  rules  of  the  clnb  any  member 
of  the  dnb  might  keep  on  deposit  any  pure 
food  he  desired  for  his  own  use,  which  he 
was  not  allowed  to  sell  or  loan.  That  the 
pure  food  included  beer  and  whisky  of  the 
standard  approved  by  the  government  and  as 
pure  food  ices;  rents,  Janitor  fee,  and  Ind- 
deotal  expenses  to  be  paid  out  of  common 
fond.  The  Janitor  might  have  on  hand  ci- 
gars, tobacco,  lunches,  or  any  drink  not  con- 
taining any  alcohol,  own  and  sell  same  to 
the  members  of  the  clnb,  but  could  sell  no 
alcohol,  no  difference  how  weak,  Martin 
was  employed  as  secretary  and  Janitor  at  a 
fixed  salary  of  $30  per  month.  The  club  be- 
gan operation  In  June,  1912,  and  in  July, 
1912,  M.,  a  member  of  the  dnb,  went  to  the 
secretary  then  acting  as  sach,  and  gave  him 
as  such  $2.60  and  directed  him  to  purchase 
for  him  from  Cook  Brewing  Company,  Et- 
ansTllIe,  Ind.,  one  case  of  Gold  Blnme  beer — 
a  beer  ot  high  grade,  malt  liquor  containing 
more  thaq  2  per  cent,  alcohol.  That  Martin 
recdved  the  money  as  secretary  of  the  club, 
tent  the  order  as  such  to  the  Cook  Brewing 
Company,  Eransrllle,  Ind.,  and  same  was 
received  by  them  there  and  a  case  of  Gold 
Blnme  beer  shipped  to  "Becreatlon  Club," 
Mcrgantown,  Ky.,  and  G.  W.  Hill,  agent  for 
the  transportation  company,  delivered  same 
at  the  rooms  of  the  Becreatlon  Club  and  0. 
BL  Martin  receipted  for  same.  It  was  by 
Martin  put  on  Ice  and  a  book  containing  48 
tickets  numbered  from  1  to  48  consecntiTely 
was  delivered  to  M.,  witness,  and  he  called  at 
the  clnb  room,  and  when  he  would  get  a  bot- 
tle of  beer  would  tear  off  and  deliver  to  Mar^ 
tin  one  deposit  ticket  fbr  each  bottle  taken. 
That  this  was  all  the  books  he  kept  between 
the  parties  relative  to  liquor  depoidted  and 
here  complained  of,  and  nnder  these  rules 
the  case  of  beer  here  complained  of  was  dis- 
posed of  by  M.,  witness,  and  Martin.  That 
the  law  known  as  the  general  local  option 
law  was  then  In  full  force  and  effect  In  But- 
ler county,  Ey.  The  money  was  sent  to  Bv- 
ansvUle,  Ind.,  and  goods  billed  to  club  there. 
The  12.50  was  the  wholesale  price  and 
amoimt  sent  to  biewtng  eompuxy,"  On  these 


facts  the  circuit  court  held  the  defendant 
guilty  as  charged  and  fixed  his  flue  at  160. 
He  appeals. 

It  was  held  in  South  v.  Commonwealth, 
T9  Ky.  4^,  that  a  person  Is  not  guilty  nn- 
der the  local  option  law  who  simply  buys 
whisky  for  another  for  accommodation,  hav- 
ing no  interest  in  the  whisky,  and  making  no 
profit  from  the  sale.  This  ruling  has  been 
followed  in  many  subsequent  cases.  Caudill 
V.  Commonwealth,  140  Ey.  666,  131  S.  W. 
386 ;  Lee  v.  Commouwealth,  143  Ey.  355,  136 
S.  W.  624,  and  cases  cited.  It  became  very 
common  in  local  option  territory  for  per- 
sons not  knowing  bow  to  get  whisky  to  pro- 
cure some  friend  to  get  It  for  them,  and 
this  led  to  many  persons  who  were  In  fact 
selling  whisky  using  that  pretext  as  a  de- 
fense when  charged  with  violating  the  law. 
The  primary  purpose  of  the  act  above  quoted 
was  to  reach  this  dass  of  persons.  It  makes 
It  unlawful  for  any  person  to  purchase  or 
procure  for  another  any  Intoxicants  either  as 
the  ag^t  ift  the  buyer  or  the  agent  of  the 
seller  dther  for  or  without  compensation, 
and  changes  the  rule  whldi  this  court  laid 
down  in  the  cases  above  referred  to.  We 
also  held,  under  the  original  act,  that  a  gift 
of  Intoxicants  in  local  option  districts  Is  not 
prohibited.  Hosklns  v.  Commonwealth,  102 
8.  W.  277,  81  Ey.  Lew  B^  809;  Conmion- 
wealth  T.  Abbott,  U7  Ky.  686,  14S  B.  W. 
373.  The  tBtatuta  above  quoted  was  not  In- 
tended to  change  this  rule.  It  punlahes  only 
the  persona  who  purchase  or  ivocnre  for  an- 
other intoxicants,  either  as  the  agrat  of  the 
buyer  or  tiie  agent  of  the  seller.  The  act 
does  not  intofere  with  the  rl^t  of  a  per- 
son to  serve  wine  or  other  Intoxicants  at  a 
meal  or  In  any  other  way  to  gt^  to  another 
spirituous,  vinous,  or  malt  liquors  whldi  arc 
his  own  property;  and  what  a  person  may 
do  himsOlf  he  may  do  1^  his  servant  The 
servant  who  serves  to  the  guests  wine  at  a 
benqnet  given  by  hla  master  conunlts  no 
offense  nnder  the  act,  whldi  was  not  Intend- 
ed to  interfere  with  dtnueatic  arrangements 
of  this  sort 

While  the  state  <^  Kentncky  may  make  it 
unlawful  for  any  person  to  purchase  or  pro- 
cure for  another  spirituous,  vinous^  or  malt 
liquors  as  the  agent  of  the  buyer  or  as  the 
agent  of  the  seller.  It  may  not  Interfere  with 
Interstate  commerce.  In  Bobbins  v.  Shdby 
Taxing  District,  120  C.  S.  489.  7  Sup.  Ct 
692,  30  L.  Ed.  604,  a  drummer  was  fined  un- 
der the  laws  of  Tennessee  for  offering  his 
goods  for  sale  in  that  state  without  license. 
He  was  taking  orders  to  be  sent  to  Cincin- 
nati and  there  filled.  It  was  held  that  the 
state  statute  interfered  with  interstate  com- 
merce and  was  void.  This  case  was  fol- 
lowed  in  Aaher  v.  Texas,  128  D.  8.  129.  9 
Sup.  Ct  1,  82  L  Ed.  368;  Brennan  v.  Titus- 
vlUe,  163  U.  S.  289,  14  Sup.  Ct  829,  38  L.  Ed. 
719;  CaldweU  v.  North  Carolina.  187  U.  S. 
622.  28  Snpu  OL  228^  47  U  Bd.  886;  K  * 
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W.  R.  a  Co.  T.  Sims,  191  U.  8.  4il,  24  Sop. 
Ct  ISl,  48  Ifc  SSI  2S4;  and  many  other 
eases.  It  Is  trne  that  la  this  case  Martin 
was  not  the  agent  of  the  nonresident  brew- 
ing compaa7,  the  seller  of  the  beer,  but  he 
was  the  agent  of  the  resident  porchasw.  If 
the  state  Is  wltbont  power  to  pnnlsta  the 
agent  of  the  seller  because  It  Is  an  Interfer- 
ence with  Intestate  commerce,  It  Is  equally 
without  power  to  punish  the  agmt  of  the 
bnyer,  for  this  would  be  equally  an  Inter- 
ference with  interstate  commerce.  In  the 
cases  abore  cited  the  Supreme  Court  of  the 
United  States  distinctly  holds  that  under  the 
Constitution  the  power  to  regulate  interstate 
commerce  Is  vested  alone  In  Congress,  and 
that  the  states  are  without  power  In  any 
wise  to  Interfere  with  It  If  the  state  conld 
punish  the  agent  of  the  buyer,  It  could  In 
like  manner  punish  the  buyer  himself.  That 
commerce  may  be  carried  on,  there  must  be 
both  a  seller  and  a  buy«,  and  to  punish 
either  for  what  Is  done  In  Interstate  com- 
merce is  certainly  an  Interference  with  in- 
terstate commerce.  We  therefore  conclude 
that  our  statute  above  quoted  Is  Inapplicable 
as  to  all  Interstate  commerce  transactions, 
and  that  Martin  cannot  be  punished  for 
anything  that  be  did  before  the  interstate 
commerce  transaction  was  completed. 

[2]  The  Interstate  commerce  transactton 
began  with  the  order  sent  by  Martin  to  the 
brewing  company  for  the  beer  and  ended 
with  the  delivery  of  the  beer  to  the  con- 
signee at  Morgantown.  The  beer  was  order- 
ed in  the  name  of  the  Recreation  Club.  It 
was  shipped  to  the  Recreation  dub  and  was 
received  by  It.  Martin  was  its  manager  end 
received  the  beer.  Whose  beer  was  it,  and 
how  did  Martin  hold  It?  The  agent  Is  only 
the  shadow  of  his  principal  or  the  medium 
through  which  the  transaction  Is  had.  His 
acts,  within  the  scope  of  his  anthorlty,  are 
the  acts  of  the  prindpaL  Here  there  was 
no  breach  of  Instructions.  When  Martin 
received  the  beer,  the  delivery  to  him  was 
a  delivery  to  his  principal,  and  bis  p(fflses- 
slon  was  the  possession  of  his  principal. 
The  fact  that  the  transaction  was  had  in 
the  name  of  the  Recreation  Club  subtracts 
nothing  from  Its  legal  effect  Tbia  was 
simply  the  customary  form  of  doing  the  busi- 
ness. Though  the  name  of  the  principal  was 
not  disclosed,  the  title  to  the  beer  was  not 
in  the  Recreation  Club  In  whose  name  the 
transaction  was  had,  for  the  agent  la  never 
allowed  to  assert  title  to  property  purchased 
by  agreement  in  his  own  name  for  the  prin- 
cipal and  with  his  money.  Where  such  a 
purchase  la  made  by  the  agent  in  his  own 


name  without  aotborlty,  the  principal  has 

an  election  to  dalm  the  property  or  to  treat 
the  agent  as  his  Mttot ;  bu^  where  Ua  in* 
structlons  have  been  followed,  he  has  do 
election  and  the  property  la  his.   Blahc^  on 

Contracts,  1080-1031;  1  aark  A  Skllea  on 
Agency,  i  40d;  31  Gyc.  1Q99-1O0O:  Cosh- 
Ing  T.  Rice,  46  M&  803.  71  Am.  Dec  579; 
Tainter  r.  Lombard,  58  Me.  869,  87  Am.  Dec. 
5tffl,  and  cases  cited.  If  the  beet  had  been 
lost  In  transportation  or  after  its  delivery  to 
Martin,  the  loss  would  have  fall^  on  the 
purchaser.  It  was  his  beer,  and,  if  Martin 
had  refused  to  deliver  it  to  him,  he  mlgfit  on 
the  agreed  facts  have  recovered  it 

[3]  It  will  be  observed  that  although  in 
the  title  of  the  act  the  word  "deliver"  is 
used,  in  the  body  of  the  act  the  only  thing 
made  unlawful  is  the  purchaalng  or  procur- 
ing for  another  of  intoxicants  as  the  agent 
of  the  buyer  or  the  agent  of  the  seller.  The 
procuring  and  purchasing  of  this  beer  as 
agent  for  the  bnyer  was  done  by  Martin  at 
Elvansvllle,  where  the  beer  was  bongjit 
When  the  beer  reached  Morgantown  and  was 
delivered  to  Martin,  it  was  delivered  to  him 
as  the  agent  of  the  owner.  The  statute  does 
not  make  it  unlawful  for  the  servant  or 
agent  of  the  owner  of  the  beer  to  deliver  or 
hand  to  him  a  bottle  of  his  own  beer  at  his 
request  In  doing  this  he  does  not  purdtsse 
or  procure  the  beer  for  another  as  the  agent 
of  the  buyer  or  the  agent  of  the  adOet.  Hie 
statute  was  aimed  at  the  traffic  in  Intozl* 
cants,  not  the  private  use  of  them.  Tbe  lo- 
cal option  law  makes  unlawful  the  sale  of 
IntoxicantB ;  it  Is  not  Intended  aa  a  aumptn- 
ary  tegnlatlim  to  prohibit  their  laivate  me 
or  to  Interfere  wlOi  personal  baUts.  Tlw  act 
does  not  make  unlawful  the  possession  of 
liquor;  it  only  nukaa  unlawful  tSie  poaacs 
slon  tot  the  purpose  of  sale. 

We  ttureftne  oondade  tiiat  on  die  agreed 
facta  tile  court  ahould  haTe  entered  a  Jndg- 
meat  in  favw  of  tbe  dtfoidant  Bat  if  It 
appeared  that  the  tidnts  glveo  tm  beer  woe 
traded  around  among  tbe  members  of  tbe 
club,  and  that  ime  member  would  pay  bat^ 
when  he  got  a  shipment,  what  he  had  prewi- 
onsly  used  out  of  another  member's  ship- 
ment or  If  it  appeared  that  beer  out  of  this 
shipment  was  delivered  to  any  member  of 
the  club  who  had  tickets  for  beer  bought  by 
him,  or  that  this  beer  was  not  treated  strict- 
ly as  the  sole  property  of  the  member  pur- 
chasing It  a  different  question  would  be  pre- 
sented. 

Judgment  reversed,  and  cause  rananded 
for  farther  proceedings  ctmalstent  herewith. 
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VADB  et  aL     WADE  et  aL 
(Conrt  of  AppeaJs  of  Kentucky.   May  23, 1913.) 
▲pfxai.  and  Ekbob  (I  832*)— Rkhkasino— 

OaOUNDB— COBBEOIIOIff  OF  RlOOBD. 

Where  a  jadgment  was  rereraed  aolely  be* 
eanae  the  record  did  not  ihow  that  a  mard* 
San  ad  litem  bad  been  appolDted  for  an  mfant 
defendant,  bnt  respondents  mored  to  file  an 
amended  record  showing  that  a  regular  prae- 
tidng  attorney  had  been  appointed  gnardlan  ad 
Utem  for  the  Infant,  and  an  affldavit  of  the 
derk  of  die  drcait  conrt  showed  that  the  or- 
der bad  been  omitted  from  the  record  by  mis- 
take, the  motiion  to  file  the  additional  record 
would  be  snitalnedj  a  petition  for  rehearing 
granted,  and  the  judgment  affirmed. 

(Ed.  Notc-^or  oUier  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  8210-^;  Dee.  Dig.  | 
8S2.*] 

On   petition  for  rehearing.  Behearlng 
granted,  and  judgment  affirmed. 
For  formar  opliiioii,  aee  168  Kf.  819^  166 

B.  w.  isa 

BflUiSSt,  J.  Tbe  Judgment  of  the  lower 
court  was  rereraed  in  this  case  upon  the 
single  ground  that  no  guardian  ad  litem  liad 
Bvvr  been  appointed  for  the  infant  defendant 
Hattie  Wade.  Wade  t.  Wade,  163  Ky.  619. 
166  S.  W.  138.  Upon  this  petition  for  a  re- 
hearing the  parties,  by  agreement,  have  ten- 
dered and  moTed.  to  file  an  additional  rec- 
ord, which  shows  that  Paul  C.  Gaines,  a  reg- 
ular practicing  attorney  of  this  court,  was 
appointed  gnardlan  ad  litem  for  the  infant 
defandant  Uattle  Wade  by  an  order  oatered 
herein  on  April  8,  1912.  The  addlti(mal  rec- 
ord also  contains  the  affldarit  of  the  deputy 
derk  of  the  drcnit  court,  showing  that  the 
order  above  mentioned  was  omitted  from  the 
record  by  mistake  and  oversight 

In  Tiew  of  the  fact  that  this  a^eal  in- 
volves the  rights  of  Infants,  who  should  not 
be  called  upon  to  bear  the  expense  of  mis- 
takes of  others,  the  motion  to  file  the  addi- 
tional record  is  soatained;  and,  as  it  cores 
ttie  only  error  in  the  record,  the  petition  for 
a  rehearing  is  granted,  and  the  Judgment  of 
the  circuit  conrt  Is  afflnned  vjoa  the  record 
as  now  completed. 


COBLET'8  ADH'X  v.  OBBBN-MAKKS  CON- 
ORBTB  CO. 

(Oonrt  of  ^peala^^^enhu^.   May  28, 
Haoteb  ahd  SnvAira  <|  248*)  —  Injubiu 

noif  BXJUTXNO  —  OOimXBCTOBT  Niou- 
OKNCX. 

Tb9  foreman  Inatmeted  a  workman  to  go 
down  to 'a  highway  and  notify  travelers  of  an 
intended  blast  and  stay  in  a  bam,  bnt  did  not 
instruct  him  as  to  the  dangers  of  blasting.  A 
blast  did  not  occur  for  four  or  five  minutes  aft- 
er lighting  Uie  fuse,  field,  as  a  matter  of  law, 
that  there  could  be  no  recovery  tor  the  death 
of  the  workman  eaased  by  a  blast,  where  he, 
instead  of  going  to  the  bun,  stopped  about  90 
feet  from  the  blast  in  an  exposed  position,  and 


this  though  the  foreman  ml^t  have  seen  Us 
exposed  position  had  be  looked. 

[Ed.  Note.— For  oUier  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  682,  76&-776;  Dec;  IMg. 
I  243.*] 

Appeal  from  Olrcnlt  Oonrt,  Muhlenberg 
County. 

Action  IQT  J.  C.  Gorley'8  Administratrix 
against  the  Green-Marks  Concrete. Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. AfiBrmed. 

Robert  Hardlson  and  Howard  &;  Gray,  all 
of  Greenville,  for  appellant.  Newton  Belcher 
and  Belchor  &'  Sparks,  all  of  GreaiTlUe,  for 
appellee. 

HOBSON,  a  J.  The  Careen-Marks  Con- 
crete Company  was  making  an  excavation 
for  a  new  Jail  to  be  erected  at  Greenville; 
J.  C.  Gorley  was  working  for  them  and  ustng 
a  pldE  and  ahovel  until  they  stmdc  rode 
After  they  struck  rock  they  began  blasting 
the  roCk;  a  wagon  was  used  to  haul  out  tlw 
material  that  was  gotten  ap,  it  being  Gorley's 
duty  to  clean  op  and  help  load  the  wagon. 
When  blasts  were  fired,  the  boss  would  give 
notice  to  tlie  men  in  time  for  them  to  get 
out  of  the  excavatton  and  get  to  a  place  of 
safety.  There  were  wveral  public  ways  near 
by,  and  it  was  the  duty  of  certain  of  the  uuok 
to  go  out  on  these  ways  and  stop  people 
from  pasMng.  It  was  Ooday's  duty,  and  a 
man  named  Bandr,  to  give  thla  notice  at  a 
certain  ptdnt  Tbm  vas  a  staUe  there; 
the  ben  had  aevonU  times  tcM  than  to  go 
into  this  stably  but  they  had  not  always 
done  to.  After  they  had  bem  Masting  sever- 
al days  In  tiOa  way,  wfam  a  blast  Vaa  made, 
Corley  and  Bandy  started  down  in  the  direc- 
tion of  the  stable,  but  stopped  after  going 
about  80  test  and  waited  tbers  four  or  five 
minutes  for  the  blast  When  the  blast  was 
fired  a  locic  about  as  large  as  a  man's  flst 
was  thrown  in  the  air.  Bandy  saw  the  rock 
and  aTolded  1^  but  Ootles,  ^rbo  did  not  see 
it,  was  struck  on  the  head  and  killed.  This 
action  was  broo^t  by  his  admlnlatnfrlx  to 
recover  for  his  death.  The  ooort,  at  the 
omiflnaion  of  the  evidence  for  the  plaintiff. 
Instructed  the  Jury  to  find  for  the  defendant, 
and,  the  plaintiff's  petition  having  hem  dis- 
missed, she  appeals. 

The  proof  on  the  trial  showed  the  fhcts  we 
have  stated.  It  also  showed  that  the  boss, 
after  he  gave  notice  that  the  blast  waa  to  be 
fired,  and  when  the  men  were  about  to  light 
the  fuse,  saw  that  the  wagon  had  not  gotten 
out  of  the  way.  Be  then  hallooed  to  the  man 
at  the  fuse  and  told  him  not  to  light  it  They 
waited  until  the  wagon  was  out  of  the  way. 
Corley  and  Bandy  were  walking  behind  the 
wagon,  and,  when  the  wagon  got  out  of  the 
way.  went  on  down  toward  the  place  wliere 
they  usually  went  After  they  had  gotten 
away,  Che  boss  bad  the  man  at  the  fuse 
light  another  match  and  apply  It  to  the  fuse. 


*Wm  otiur  eases  see  sane  toplo  and  ssetlea  NTJHBBR  is  Dee.  Dig.  A  Am.  Dig.  Key-He^  Banes  ft  B«p^  Xadens 
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The  man  did  this  and  after  lighting  the  fuse 
went  to  his  place  of  safety,  and  in  about 
four  or  five  minutes,  the  blast  exploded.  The 
boss,  after  the  fuse  was  lighted,  went  to  a 
point  about  50  feet  from  the  blast  at  which 
be  was  protected  by  the  bank,  and  while 
standing  there,  if  he  had  looked,  could  have 
seen  Corley  and  Bandy,  who  were  standing 
about  90  feet  from  the  blast  but  at  a  point 
where  the  bank  did  not  protect  them.  That 
be  in  fact  saw  them  is  not  shown.  If  they 
had  gone  down  to  the  stable  as  they  had 
usually  .  done  and  gone  in  the  stable,  they 
would  have  been  in  no  danger,  or  even  if 
they  had  gone  a  few  feet  further,  for  Bandy 
testifies  that  he  got  ont  of  the  way  by  moving 
about  16  feet  fuftber  off.  When  they  began 
blasting  the  boss  asked  Corley  If  he  knew 
how  to  use  powder.  He  said  no  he  was  a. 
dynamiter,  but  he  knew  how  to  get  ont  of  the 
way.  The  blast  that  was  put  la  was  a  small 
blast,  and  the  accident  was  entirely  due  to 
Corley  and  Bandy  standing  at  a  point  where 
the  bank  of  the  excavation  did  not  protect 
them,  and  where  there  was  no  other  protec- 
tion. 

It  is  insisted  that  the  case  should  have 
gone  to  the  jury  because  the  boss  did  not 
explain  to  Corley  the  danger  from  the  blast 
Bnt  he  bad  told  the  boss  that  he  knew  how 
to  get  ont  of  the  way;  tb^  had  been  1}lastiDg 
aeTeral  days.  Th^  all  knew  they  were  liable 
to  be  hit  if  they  did  not  get  out  of  tbe  way, 
and  tbe  boss  bad  on  mors  than  one  occasion 
told  them  to  go  In  the  itaMe.  Tb^  all  un- 
derstood tbe  danger.  It  la  also  Inststed  that 
tbe  case  duniM  bare  gone  to  Oie  jury  on  tbe 
ground  tliBt  tbe  boss  knev  tbey  were  in  a 
place  of  danger  and  dM  not  tate  steps  to 
avert  tbe  danger  to  them.  Bn^  while  the 
boas  mli^t  bare  seen  tbem  If  be  had  looked, 
the  eridenee  Calls  to  tiiow  tliat  be  In  fact 
did  know  that  tb^  bad  stopped  at  tbe  point 
where  tb^  were  He  bad  a  right  to  assume 
that  tbey  would  obey  his  instructions,  be- 
cause It  was  a  part  of  tbdr  duty  to  warn 
travelers  on  the  way.  After  the  fuse  was 
lighted,  the  boss  bimsdf  had  to  go  to  a  place 
of  safety,  and  It  Is  1^  no  means  clear  that, 
If  be  bad  looked  after  be  got  to  a  place  of 
safety,  be  conld  then  have  averted  tbe  danger 
in  wtaich  Corl^  and  Bandy  bad  placed  them- 
selves.  We  therefore  conclude  that  the  cir- 
cuit court  properly  instructed  the  Jury  per- 
emptorily to  find  for  the  defendant 

Judgment  affirmed. 


BONNTGASTLB  v.  IjTLLY  et  aL 
(Court  of  Appeals  of  Kentacky.   May  21, 1013.) 
1.  Wills  (S  60T«)— Ebtatm  Cbbatei>— Isbuk 

— RBUAINOBB  in  TAli^^30NVBBSI0N  TO  FEE 

—"Lawful  Ibsub"— "Issoa." 

The  words  "their  lawful  inae"  in  a  will 
devIslDi  8  house  and  lot  to  testator's  daughter 
for  life,  and  after  her  death  the  property  to  be 

•rerothtroaaH 


held  in  trust  for  the  daughter's  cfaildmi  now 
living  and  "their  lawful  lanie,**  embrace  not 
only  children,  but  descendants  to  the  remotest 
generation,  and  "issue"  is  used  in  its  technical 
sense  as  a  word  of  limitation,  and  not  of  pur- 
cbase,  and  tbe  children  (who  were  two  unmar- 
ried sons)  took  a  remainder  in  tail  which,  under 
Ky.  St.  i  2343,  providing  that  OBtateB  created 
which  ia  former  times  would  have  been  deemed 
estates  entailed  shall  be  estates  In  fee  ■<iiipl*.  Is 
converted  into  a  fee  simpie. 

[Ed.  Note.— For  other  eases,  see  WIUm,  Gent 
Dig.  li  186&-1871;  Dec  Dig.  |  607.« 

For  other  definitions,  see  Words  and  Phrases* 
vol.  4,  pp.  3782-^792;  voL  8,  p.  760S;  t«L  5, 
pp.  «(29,  4030.1 

2.  Wills  dk  634*)  —  BmcumnBS  —  Tun  of 

Vebtiko. 

Under  a  wHI  devising  a  house  and  lot  to 
testator's  dau^ter  for  life,  and  after  ber  death 
the  property  to  be  held  In  trust  for  tbe  dangh* 
tar's  children  and  their  lawful  issoe.  whatever 
the  character  of  the  estate  the  childr^  took, 
tbe  gift  in  remainder  to  such  cfaitdren  vested  as 
soon  as  the  will  became  operative. 

[Ed.  Note.— For  other  cases,  see  WSM,  Oatt 
Dig.  H  1488-1610;  Dec.  Dig.  i  SM.*]^ 

Apiteal  from  Circuit  Court,'  Fayette  Ooon^. 

Suit  for  fltedflc  performance  by  Emma  T. 
Ilily  and  oUiars  against  John  C  Bonnycaattai 
From  a  decree  tor  complainants,  deCmdant 
appeals.  Affirmed. 

George  0.  Webb,  of  Lexington,  for  appel- 
lant Shelby  ft  Sbkby,  of  Lexington,  for  ap- 
pellees. 

MILLER,  J.  [1]  This  is  a  suit  by  Mrs. 
Emma  T.  Lilly,  her  two  children,  and  the 
trustee  under  the  will  of  her  father  to  com- 
pel John  C  Bonnycastie  to  spedflcally  per- 
form a  contract  for  the  purchase  of  land  in 
Lexington.  Mrs.  Lilly  and  ber  children  Ac- 
quired title  to  the  property  in  question  un- 
der the  third  clause  of  the  will  of  her  father, 
John  W.  Appleton,  who  died  In  19ia  Said 
clause  reads  as  follows:  "I  i^ve  and  devise 
to  my  daughter,  Emma  LUly,  the  house  and 
lot  In  which  I  now  reside,  on  HU;h  street, 
Lexington,  Kentucky,  to  be  her  own  and 
held  by  h^  for  and  during  her  natural  life, 
and  after  her  death  said  property  Is  to  be 
held  In  trust  for  her  children  now  living 
and  th^  lawful  Issue."  Mrs.  Lilly  baa  two 
adult  dilldren,  Walter  T.  Lilly  and  John  A. 
Lilly,  who  Joined  their  mother  In  a  deed  to 
tbe  property  sold  to  Bonnycastie ;  and,  Bon- 
nycastie having  refused  to  accept  tbe  deed 
upon  the  ground  that  it  did  not  pas  fee- 
simple  title  to  the  property  conveyed,  the 
grantors  brought  tbia  action  for  a  spedfle 
performance  of  the  contract  Tbe  chancel- 
lor entered  a  Judgm^t  requiring  Bonnycastie 
to  accept  and  pay  for  the  land,  and  he  ap- 
peals. 

The  question  Involved  is:  Wbat  estate 
did  John  A.  Ully  and  Walter  T.  lilly  take 
In  the  property  under  the  above  clause 
of  their  grandfather's  will?  The  decision 
of  this  question  depends  upon  whether  the 
words  "and  their  lawful  Issue"  are  to  be 
construed  as  words  of  purchase  or  of  Urn* 
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Itatton.  If  the  word  "Issae"  Is  a  word  of 
purcluwe,  the  eEtate  In  the  sons  of  Mrs. 
lAUy  is  a  remainder  Interest  for  life,  with  the 
ultimate  remainder  over  to  their  "Issue"; 
but.  If  It  Is  to  be  construed  as  a  word  of  lim- 
itation, with  remainder  to  the  two  sons,  it  is 
an  estate  tall,  which,  under  section  234S  of 
the  Kentucky  Statutes,  1b  converted  Into  an 
estate  In  fee  simple.  Said  section  2343  reada 
as  follows:  "All  estates  heretofore  or  hare- 
after  created,  which.  In  former  times,  would 
have  been  deemed  estates  entailed,  shall 
henceforth  be  held  to  be  estates  in  fee  sim- 
ple ;  and  every  limitation  on  such  an  estate 
shall  be  held  valid,  if  the  same  would  be  val- 
id when  limited  apcm  an  estate 'In  fee  idm- 
pifc" 

In  speaMng  oi  said  section  in  Hall  v. 
Moore.  32  Ky.  Law  Rep.  57, 106  8.  W.  416,  we 
said:  "It  is  weU  setUed  that  the  words 
'h^rs  of  her  body,'  'h^rs  lavrfully  begotten 
of  the  body,'  and  other  similar  ezprraslons 
are  aroropriate  words  of  limitation,  and 
must  be  construed  as  creating  an  estate  tall, 
which  by  the  statute,  sni]ra,  is  converted  into 
a  fee  simple,  unless  from  the  entire  will  or 
deed  it  reasonably  appears  that  they  are  not 
sued  in  their  technical  sense,  but  iu  the 
popular  sei^  of  'children.'  As  already  in- 
timated. It  is  not  apparent  from  anything 
in  the  deed  under  consideration  that  the 
words  In  question  were  employed  In  the  lat- 
ter sense.  Pmltt  v.  Holland,  d2  Ey.  641, 
(18  S.  W.  852,  13  Ky.  Law  Rep.  867] ;  Pres- 
cott  Prescott,  10  B.  Hon.  C6 ;  Lachland  v. 
Downing,  11  B.  Mon.  82;  Robb  v.  Belt,  12  B. 
Mon.  648;  Brown  v.  Alden,  14  B.  Mon.  144; 
Johnson  V.  Johnson,  2  Mete.  331;  True  v. 
Nlcholls,  2  Duv.  647;  Breckinridge  v.  Den- 
ny. 8  Bush,  623."  See,  also,  Lawson  v.  Todd, 
129  Ky.  134,  110  S.  W.  412,  33  Ky.  Law  Rep. 
657,  where  the  Kentucky  cases  upon  the  sub- 
ject are  dted.  In  28  Oyc.  the  rule  is  thus 
stated:  "In  a  will  tlie  term  'issue'  may  be 
employed  either  as  a  word  of  purchase,  or 
«f  limitation,  according  to  which  sense  vrlll 
best  effectuate  the  testator's  intention.  It  is 
usaally  construed  as  a  word  of  limitation, 
and  not  of  purchase ;  unless  there  be  control- 
ling words  clearly  showing  that  the  contrary 
meaning  was  intoided  by  its  use." 

If]  Whatever  may  be  tlra  character  of  their 
estate,  It  la  clear  the  gift  to  the  two  sons  in 
remaindw  took  effect  immediately  upon  the 
death  of  the  testator,  ^e  estate  vested  as 
soon  as  the  will  became  operatlTe.  a%ere 
was  no  Issue  <tf  the  sons,  John  and  Walter, 
whea  the  derise  took  effect;  and  both  are 
yet  munanled.  In  Breckinridge  t.  Denny,  8 
Bush,  K!8,  where  the  devise  was  to  trustees 
for  the  nee  of  the  testator's  tiiree  dan^ters, 
"and  their  posterity  forever."  it  was  held 
that  the  word  "posterity"  embraced  descend- 
auts  to  the  remotest  generation,  thereby 
creating  an  estate  tall,  which,  under  our  stat- 
ute was  converted  Into  a  fee  simple.  The 


word  "issue"  Is,  of  course,  as  comi^ehenslve 
a  word  as  "posterity,"  and  embraces,  as  the 
latter  does,  not  only  children,  but  descend- 
ants to  the  remotest  generation.  The  de- 
cision In  Breckinridge  v.  Denny,  supra,  was 
r^ted  upon  the  decision  of  this  court  in 
Deboe  V.  Lowen.  8  B.  Mon.  616,  where  the  de- 
vise was  to  the  testator's  son,  James,  with 
a  provision  that.  If  he  should  die  without 
issue,  the  property  should  go  to  the  testator's 
unmarried  daughters ;  but,  "if  be  should  die 
with  heirs,"  It  was  to  go  to  them.  In  that 
case  the  word  "heirs"  was  construed  to 
mean  "heirs  of  his  body,"  thereby  creating 
an  estate  tall,  which  was  converted  by  the 
statute  into  an  estate  In  fee.  In  Wistar  v. 
Scott,  105  Pa.  200,  51  Am.  Rep.  198,  there  Is 
a  full  discussion  of  the  term  "Issue,"  and  a 
recognition  of  the  rule  that  In  a  will  its 
prima  fade  construction  Is  "heirs  of  the 
body"  or  lineal  descendants  Indefinitely,  and 
that  It  Is  held  to  be  a  word  of  limitation  and 
not  a  word  of  purchase.  See,  also,  Allen  v. 
Craft.  109  Ind.  476,  9  K  E.  919,  58  Am.  Rep. 
426.  We  find  no  words  in  the  third  clause  of 
Mr.  Appleton's  will  which  alter  the  prima 
fade  meaning  of  the  term  "issue"  as  there 
used.  The  devise  over  after  the  death  of 
Mrs,  Lilly  is  to  "her  children  now  living  and 
their  lawful  issue."  The  devise,  therefore,  is 
to  be  construed  as  one  to  Mrs.  Lilly  for  life, 
with  remainder  to  her  two  sons,  John  A.  and 
Walter  T.  Lilly,  "and  thdr  issue,"  or  "heirs 
of  their  bodies" ;  the  word  "issue"  being 
used  to  designate  and  include  a  class  of  per- 
sons to  take  In  perpetual  succession.  This 
created  a  remainder  In  tail,  which,  under 
our  statute  above  quoted,  is  converted  into  a 
fee,  so  that  the  1^1  life  estate  is  In  the 
moth^,  with  the  title  in  remainder  in  the 
two  sons  in  fee  simple. 

And  as  the  Security  Trust  Company,  trus- 
tee under  the  Appleton  will,  joined  as  a  gran- 
tor in  the  deed  which  waa  tendered  to  Bon- 
nycasUe,  the  deed  clearly  passed  the  entire  es- 
tate. The  Judgment  of  Ou  diancellor  waa 
right 

JudgoHBit  affirmed. 


CHESAPBAKB  &  O.  BT.  CO.  v.  LANET. 

(Court  of  Appeals  of  Kentucky.    Ifiy  38, 

1918.) 

1.  Masteb  and  Sbbvant  ({  287*)— Nsaii- 

OBNCB  or  FOBBKAN— QtJESnOH  FOB  JUBT. 

Whether  an  order  of  a  foreman  in  direct* 
ing  seetionmen  to  move  a  hand  car  to  a  dis- 
tant crossing  In  order  to  get  out  of  the  way 
of  an  approaching  train  was  the  proximate 
cause  of  mjury  to  plalntilE.  caused  by  a  fel- 
low servant  obeying  the  order  immediatdyt 
thereby  throwing  plaintiff  down  and  Injiuing 
him.  In  view  of  (be  emergen(7  which  ezistM 
to  clear  the  track,  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  1034,  1045^  1061,  101^, 
1064-1067;  Dec  Dig.  |  287.«] 
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2.  Hum  Airo  Skbtair  Q  2^)— Fkllow 

foRTAZITa— MSOLIOSNCB  OF  STTPEBIOB. 

In  an  action  for  injuries  not  resnltinK  in 
death,  a  servaDt  cannot  recover  for  tbe  negli- 
gence of  a  superior  working  with  the  Bervant 
in  the  same  department  of  labor,  nnleaa  the 
negligence  be  gross. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  536-fi37;  D«c.  Dig.  { 
202.*} 

Appeal   from  Circnlt  Court,  Lawreiwe 

County. 

Action  by  Bob  Laney  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
Judgment  for  plalntltC,  d^endant  appeals. 
Reversed,  and  caose  remanded  for  a  nev^ 
trial. 

U.  a  Kirk,  of  PalntSTlUe,  F.  T.  D.  Wallace, 
of  Ashland,  and  Worthlngton,  Cochran  & 
Browning,  of  Maysrille,  for  appellant  C.  F. 
-Se^  Jr.,  and  W.  D.  O'Neal,  Jr^  both  of 
Louisa,  ffw  appellee^ 


OLAY,  0.  In  this  action  for  damages  for 
personal  Injuries  brought  by  plalntlfC,  Bob 
Laney,  against  the  Chesapeake  &  Ohio  Rail- 
way Oompany,  plainttfT  obtained  a  verdict 
and  Judgment  for  |200.  The  railway  com- 
pany appeals. 

There  Is  not  mach  contrariety  In  tbe  evl- 
deice.  It  appears  that  on  August  8,  1911,  A. 
X  Rittenberry  was  the  foreman  In  charge  of 
a  sectlm  crew  contdsting  of  plaintiff  and  two 
other  laborers.  They  were  returning  from 
their  work  on  one  of  the  company's  band 
cariL  When  tlicy  reached  Gallop  Station,  In 
Lawrence  county,  Ky.,  they  were  overtaken 
1^  a  ralnBtorm,  and  repaired  to  a  nearly 
store  for  shelter.  The  Iiand  car  was  left  aa 
the  tra<^  In  a  few  ndnntes  a  fMSht  train 
waa  heard  aproacfaing,  and  the  four  mot  ran 
to  the  hand  car  fbr  the  purpose  of  remorlnc 
it  from  the  track.  To  assist  In  this  work, 
IdaintUf  took  a  position  in  front  of  the  car, 
and  caui^  tuM  of  the  handle  of  the  ear. 
TbB  other  two  aei^lonmai,  Mae  Preeae  and 
Joe  Chapman,  took  positions  at  the  rear  end 
(tf  the  car  and  next  to  the  approadilng 
train.  Jnst  aa  plaintiff  took  hold  of  the  car, 
Rittenberry,  the  foreman,  came  up,  and  di- 
rected the  men  to  shove  the  car  down  to  a 
crossing  a  few  feet  ^tant  When  first  seen, 
tbB  train  was  about  a  qnartra  of  a  mile  dis- 
tant, and  waa  rapidly  approaching.  At  tbe 
time  the  order  was  given  the  foreman  was 
on  the  car.  Upon  the  giving  of  the  order, 
Preeae  pushed  the  car  forward,  and  at  the 
same  time  looked  backward  over  his  shoulder 
at  the  approaching  train.  Plaintiff  was 
pushed  down  on  the  ties,  and  a  projecting 
bolt  on  the  car  struck  and  injured  his  leg. 
The  foreman  put  his  foot  on  the  brake,  and 
brought  this  car  to  an  immediate  stop.  The 
evidence  further  shows  that  plaintiff's  posi- 
tion in  front  of  the  car  was  the  proper  one 
in  order  to  asslBt  In  moving  the  car  from  the 


track.  Plaintiff  had  no  opportunity  to  get 
off  of  the  track  before  tbe  car  was  pushed. 

[1]  It  is  first  inslBted  that  the  trial  court 
erred  In  refusing  to  direct  a  verdict  in  favor 
of  the  defendant  on  the  ground  that  the  neg- 
ligence of  Preese,  a  fellow  servant,  was  tbe 
approximate  cause  of  plalntifra  Injury.  In 
this  connection,  it  is  Insisted  that  the  fore- 
man did  not  contemplate  that  his  order  to 
shove  the  car  to  the  crossing  would  be 
obeyed  before  giving  plaintiff  an  opportunity 
to  get  from  In  front  of  the  car,  and  that 
Preese  alone  was  negligent  because  be  pushed 
the  car  while  plaintiff  was  in  front  of  It 
The  record,  however,  makes  it  clear  that  the 
whole  affair  took  place  in  a  very  brief  space 
of  time.  The  freight  train  waa  not  far  away 
and  was  rapidly  approadilng.  The  section- 
men  were  going  to  move  the  car  from  tbe 
track  at  the  point  where  it  stood.  Had  they 
done  80,  plaintiff  would  not  have  becai  in- 
jured. Had  then  been  twenty  of  time  to 
shove  the  car  to  the  crossing,  a  different 
question  would  be  lureeented.  As  it  was;  an 
emorgaicy  existed.  Immediate  action  was 
necessary.  Tbe  order  of  the  foreman  neces- 
sarily contonplated  immediate  action.  Tbe 
foreman  knew  that  plaintiff  was  in  front  of 
the  car.  Without  giving  plaintiff  an  «fpgor- 
tualty  to  get  out  ot  danger,  he  gave  the 
order.  To  escape  the  approaching  train,  tbe 
ordu-  had  to  be  qulddy  ob^ed.  U&der  these 
drcumstancee,  we  cannot  say  as  a  matter  of 
law  that  the  giving  of  the  order  was  not  tbe 
proximate  cause  of  plainttlTs  injury.  The 
trial  court,  therefore,  did  not  m  In  refusing 
the  peremptory  Instructton.  asked  for  by  de- 
fendant 

[Z]  It  appears,  however,  that  tiie  oonrt^ 
instruction  authorised  a  recovery  ba  ordinar 
ry  negligence  on  the  part  of  the  foreman. 
Tbn  foreman  and  the  plaintiff  were  la  tbe 
same  departm«it  of  labtv,  bat  oocnpled  tba 
positions  of  superior  and  inferior.  We  have 
repeatedly  held  that  in  an  action,  not  result* 
ing  in  death,  a  servant  cannot  recover  for  the 
negligenoe  of  a  superior,  unleas  tiw  ne^ 
gmoe  be  gross.  Louisville  ft  Nashville  Rail- 
road Go.  T.  roard,  IM  Ky.  456, 47  a  W.  842, 
20  Ky.  Law  Rep.  646;  Chesapeake  ft  Ohio 
Railway  Oonmany  v.  Marcum,  186  Ky.  245, 
124  S.  W.  298.  It  foUows  that  the  Instme- 
tlon  complained  of  Is  erroneous. 

For  the  reasons  given,  the  Judgmoit  is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


JONES  V.  WILUAMS. 

(Court  of  Appeals  of  Kentncky.   May  20,  1SISL> 

1.  Oftickbs  (SSO*)— EuoiBiuiT— Tnat 

Const  i  287,  providing  that  no  one  holfing 
a  federal  office  shall  be  eligible  "to  bold  or  ex- 
ercise" any  state  office  under  the  Constltntioo, 
does  not  reqnlre  one  at  tbe  time  of  bis  election 
to  a  county  office  to  be  ellglUe  thereto,  bat  it  Is 


•Tor  otlur  omi  sm  suns  toftlo  and  seeUoa  HUMBSB  la  Dso.  Dig.  A  Am.  Dig:  Kay-Hsh  Sarias  ft  Bap*r  fsSsm 


Digitized  by 


K7.)     OWENS  T.  TBUBTIEBS  MoEINMaT 


OBASBD  COMMON  SCHOOL  DIST.  877 


cDongb  that  he  li  eUgfble  when  he  qnalifles  and 
entera  on  the  perfomance  of  the  datie*  thereof. 

[Ed.  Note.— For  other  caaes,  see  Officen,  Cent 
Dig.  H  87-43 ;  Dec  Dig.  |  SO.*] 

2.  COUHTIBS  (§  64*)  — OmoBEB  — Bltotiom— 

TiMK  TO  Quality. 

One  having  been  elected  to  QU  a  vacan^  In 
a  county  office  need  not  qualifr  on  the  flnt 
Mondar  in  Januar;  following,  hot  can  do  ao  aft- 
er receiving  Ms  conuniBsioo. 

lEd.  Note.— For  other  cases,  see  Counties, 
Cent:  Dig.  i|  91-96 ;  Dec.  Dig.  1  64.*] 

8.  OmCEBS  (H  69*>— TAOAHOT-^APFOZHXiaEinr 

— Blbction. 

It  Is  the  duty  of  one  appointed  to  fill  a 
vacancy  in  an  office  to  rarrender  it  to  one  there- 
after elected  to  flU  it  on  the  latter  qoalifying. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cant 
Dig.  I  88;  Dec  Dig.  |  69.*] 

Injunction  by  Harry  Jones  against  J*.  B. 
WlUlama.  Plaintifl  moves  to  reinstate  a 
temporary  injunction  dissolved  by  tiie  dv- 
cnit  Jndg^  Motion  ovemiled. 

I*  Q.  Campbell,  of  Pine  Knot,  O'Bear  ft 
Williams,  and  MoQnown  k  Beckham,  all  of 
Frankfort,  for  plaintiff.  Denton  A  Fl^ln, 
of  Somerset,  for  defendant 

SBTTLBV  J.  The  allegatlona  of  tlie  plain- 
tifTs  petition  fan  to  abow  him  entitled  to 
the  office  of  county  judge  of  McCreary  conn- 
ty,  or  that  the  defendant  is  wrongfully  inteiv 
feilng  wlOt  Us  performance  of  tho  duties 
thereof,  as  alleged. 

[1]  The  vftlidllT  of  the  election  under 
whldt  0ie  defendant  asserts  title  to  the  office 
of  connty  judge  In  and  tor  the  county  of 
HcCmry,  baring  been  sustained  in  McCrea- 
ly  r.  WUUams,  108  Ey.  49,  154  S.  W.  417, 
that  question  will  not  again  be  inqnlred  into; 
and  while  It  is  tme  that  he  was  postmuter 
at  the  time  of  his  election,  and  he  could  not 
have  contintied  In  that  office  and  at  the  same 
time  bare  lield  that  of  county  judge  of  Mc- 
Creary counQr,  the  two  offices  being  incom- 
patible under  the  state  Constitution,  1  287, 
his  resignation  as  postmaster  having  taken 
place  before  his  commission  as  county  judge 
was  recelTed,  the  commission  whoi  veceiTed 
perfected  his  title  to  the  latter  office,  and 
gave  him  Immediate  right  to  qualify  and  en- 
ter upon  tb»  performance  of  his  dntles.  The 
section  of  the  Oonstltatlon,  supra,  does  not 
In  words  or  meaning  require  that  the  defend- 
ant should  have  been  elii^ble  to  the  office 
at  the  time  of  his  election,  but  ailglble  ^en 
entitled  to  qualify  and  enter  upon  tiie  per- 
formance of  the  dntlee  of  the  office,  mric- 
patriek  r.  Brownfleld.  97  Ky.  BBS,  81  8.  W. 
187,  17  Ky.  Law  Rep.  876,  29  1^  B.  A.  70S, 
118  Am.  St  B^  422;  De  Tnric  r.  Common- 
wealth, 129  Pa.  161,  18  AtL  757,  6  Lb  B.  A. 
SS8,  10  Am.  St  BeP.  70& 

[S,t]  The  defendant  having  been  Atocted 
to  mi  a  Tacancy  was  not  required  to  quali^ 
m  fbe  first  Monday  in  January  following  his 
election,  but  eonld  do  so  after  receiving  his 
oomndssion.  Wh«i  so  entitled  to  qualify,  and 
upon  h!s  doing  so,  it  was  and  will  be  the  du- 


ty of  Qie  idalntifl,  who  was  a  mm  appoin- 
tee, to  Burroider  to  blm  the  office  of  county 
jadge,  and  the  records,  fnrnltnre,  and  prop- 
erty thereof.  Jones  T.  Siiemore,  117  Ky. 
810,  79  8.  W.  229,  25  Ky.  Uw  Bep.  1957. 
The  defendant's  commission,  which  was  ob- 
tained only  by  mandamus  proceedings,  was 
not  xeoelTed  by  him  untu  AprU  26,  1918. 
Before  that  date,  be  had  tendered  to  the 
clerk  of  the  McCreary  drenlt  court  a  bond 
with  BuEBcient  surety  and  offered  to  take 
the  oath  of  office  as  ODunty  judge.  The  clerk, 
however,  refused  to  ao«^  the  bond  or  ad- 
minister to  him  ttie  oath.  But,  waiving  con- 
sideration of  tlie  question  wtaetiier  this  tm- 
der  of  a  Nmd  and  offer  to  take  tlie  oatii  was 
or  not  premature,  certain  it  la  that  on  the 
28th  of  April,  two  days  after  defendant  re- 
ceived bis  comndsrion,  he  again  went  before 
the  circuit  clerk,  tendered  his  brad,  and  of- 
fered to  take  the  oath  of  office.  The  e\ak 
refused  to  accept  the  bond  or  administer  the 
oath,  because  the  sureties  in  his  official  bond 
objected  to  his  doing  so.  As  It  is  admitted 
the  sureties  In  the  bond  tendered  April  28th 
are  solvmt  and  satisfactory,  the  clerk  ored 
in  refusing  to  accept  it  and  also  In  refusing 
to  administer  to  the  defendant  the  Mth  of 
office  required  of  a  county  judge.  It  is  his 
duty  to  yet  acc^t  tbe  bond  and  administer 
the  necessary  oattt,  and  both  these  duties 
must  be  forthwith  performed  by  him,  that 
d^endant  may  at  once  enter  upon  the  dis- 
cbarge of  his  dntles  as  county  judge. 

It  la  also  tbe  duty  of  the  plaintiff  Jones 
to  Bnrrender  to  the  dtfoidant  the  office  in 
qnestlon,  its  records,  furniture,  and  other 
property,  so  soon  as  tds  bond  shall  have  beoik 
accepted,  and  be  has  taken  the  oath  of  of- 
fice. Plaintiff  has  no  further  right  to  the 
office  of  county  judg^  nor  had  he  any  such 
right  when  his  Injunction  was  issued.  Wil- 
son V.  Tye.  126  Ky.  84.  102  S.  W.  856.  31  Ky. 
Law  Bep.  491 ;  Harrison  v.  Stroud,  129  Ky. 
198, 110  S.  W.  828,  88  Ky.  Law  Rep.  668,  16 
Ann.  Cas.  1050.  The  circuit  judge  was  diear- 
ly  within  the  law  in  dissolving  the  injunc- 
tion. 

For  tile  reasons  indicated,  0ie  motion  of 
plaintiff  to  reinstate  tbe  Injunction  is  ovei> 
ruled.  Judges  HOBSON,  CABBOLU  LAS- 
SING,  and  TUBNBB,  who  aat  with  me  in 
hearing  and  considering  the  motion,  concur 
In  the  condttslon  expressed  In  the  opinion. 


OWBNS  V.  TBtTSTE^S  Ht^lNNST  OBAD^ 
BD  COMMON  SCHOOL  DIST. 

(Court  of  Appeals  of  Kentucky.  May  14.  1913.) 

1.  Schools  attd  School  Districts  (S  42*) — 
Gbadbd  Comcon  School  Distbiot  —  Stat- 
utes—Repeal. 

Since  the  Sullivan  Act  (Lawa  1906,  e.  66), 
rpducing  the  number  of  school  trastees  in  sob- 
districts  from  three  to  one,  repeals  only  so  much 
of  tbe  prior  law  as  is  In  conflict  therewith,  and 
with  raerence  to  creating  graded  common  school 
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diatricts  makes  no  change  In  tbe  procednre  pro- 
vided by  Ky.  St  1903,  |  4464,  sacfa  act  doee  not 
either  ezpreasly  or  by  Decenary  implication  take 
from  tbe  siniw  trustee  of  each  common  school 
district  that  may  be  partly  or  wholly  indnded 
In  a  graded  school  district  the  aathority  to  ap- 
prove or  disapprove  the  callias  of  an  election 
to  take  the  sense  of  the  voters  as  to  tbe  estab- 
lishment of  the  graded  school  distiict  or  trans- 
fer such  anthority  to  the  count;  board  of  edu- 
cation ;  tbe  approval  of  snch  trustees  of  the 
formation  of  a  graded  common  school  district 
being  essential  before  an  election  may  be  order- 
ed by  the  connty  Judge. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districti,  Cent  Dig.  H  81-85;  Dea  Dig. 
J  42.*] 

2,  Schools  atvd  Sobool  Ditmion  42*^ 
Qbaded  Common  Sohool  Disiuct— Bstab- 
usuuENT— Taxation. 

Where  a  trustee  of  a  school  district  partly 
included  in  a  graded  school  district  did  not  ap- 
prove the  application  to  the  county  judge  for  an 
election  to  establish  such  graded  school  district 
as  required  by  Ky.  St.  1^.  {  4464.  tbe  elec- 
tion was  void,  and  a  tax  levied  for  the  main- 
tenance of  such  graded  common  wAwA  district 
was  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  H  81-^ ;  Dec  Dig. 
I42.*] 

Appeal  from  Carcnlt  Oonrt,  Boyle  Oounty. 

ActltHi  by  S.  M.  Owens  against  Trustees 
McKbiney  Graded  Common  School  District 
Judgment  for  defendants,  and  plaintiff  ap- 
peala.  Beversed  and  remanded. 

Bobert  Harding  and  Emmet  Fnryear,  both 
of  Danville,  for  appellant  J.  B.  Pazton 
and  Geo.  D.  Florence,  both  of  Stanford,  for 


SEJTTLB,  J.  This  action  was  Instituted 
in  the  Lincoln  circuit  court  by  appellant, 
a  resident  taxpayer  of  the  McKinney  graded 
common  school  district,  to  enjoin  appellees, 
J.  J.  ESliot  and  others,  composing  tbe  board 
of  trustees  of  tbe  district,  and  R.  H.  Metcalf, 
Its  tax  collector,  from  collecting  a  tax  of  $1 
I>er  capita  on  each  white  male  inhabitant 
over  21  years  of  age  residing  In  the  McKin- 
ney graded  common  school  district,  and  an 
ad  valorem  tax  of  30  cents  on  each  flOO 
worth  of  property  situated  therein,  levied  by 
appellees,  the  trustees,  for  the  maintenance 
of  tbe  McKinney  graded  common  school; 
and  particularly  to  enjoin  the  sale  by  the 
collector  of  appellant's  horse  which  had  been 
seized  and  levied  upon  by  that  officer  for  the 
payment  of  the  owner's  alleged  part  of  the 
school  tax  in  question.  For  tbe  convenient 
of  the  parties,  and  by  agreement  betwera 
them,  the  case  was  transferred  to  the  Boyle 
circuit  court  and  there  submitted  upon  the 
questions  presented  by  the  record  for  deci- 
sion, which  were  raised  by  the  demurrer 
filed  by  appellees  to  tbe  petition.  The  de- 
murrer was  sustained,  the  injunction  refus- 
ed, and  the  action  dismissed.  This  appeal 
Is  prosecuted  from  tbe  Judgment  manifesting 
these  rulings. 

The  grounds  set  forth  In  tbe  petition  for 


the  Injunctton  prayed  wwe  tbat  the  order 
of  the  coun^  Judge  direetlnff  tbe  boldlng  of 
an  election  for  tbe  purpose  of  taking  tbe 
sense  of  the  legal  white  rotors  in  tbe  graded 
sdiool  district  upon  tbe  qaestton  whettaer 
or  nojt  they  would  vote  an  annual  tax  of  30 
cents  on  each  $100  of  property  assessed  there- 
in, and  a  poll  tax  of  |1,  for  tbe  purpose  of 
maintaining  a  graded  Common  school  In  Oie 
McKinney  graded  common  school  district, 
was  void  as  was  the  election  itself  and  tbe 
attempted  levy  and  collection  of  the  tax  re- 
sulting tberefnuD.  In  support  of  tbe  gnmnda 
thus  ui|;ed,  It  Is  contoided,  first,  tbat'Oia 
county  Judge  was  without  auttaort^  to  order 
the  election  because  the  petition  therefor 
did. not  have  thereon  the  approval  In  wilt- 
ing of  a  majority  of  tbe  trustees  of  Uw 
common  school  districts  Included,  wholly  or 
in  part.  wtUiln  tbe  boundary  of  ttie  proposed 
McKinney  graded  common  school  dlstxlc^ 
as  required  1^  aectlon  4464,  Eentod^  Stat- 
utes. 

It  anwais  from  tho  avermaits  of  tbe  peti- 
tion, which  are  admitted  by  the  damorrw, 
tbat  tbe  McKinney  graded  otHumon  aduxd 
district  taududes  within  Ita  boundary  parts 
of  comnum  school  districts,  nnmbera  6,  2^  U, 
and  14,  of  whi<di  a  Mobe^,  I.  Q.  Terry,  J. 
W.  Peak,  and  Q.  W.  Moore  wtn  the  trus- 
tees, respectively,  at  tbe  time  of  tbe  flUng 
of  tbe  petition  and  tbe  entering  of  the  ordw 
for  an  Section.  It  is  tme  tbat  two  of  these 
trustees  wrote  their  names  in  the  blanks  left 
Id  tbe  face  of  the  petition  for  designating 
the  number  of  the  common  sdiool  districts, 
but  the  names  do  not  follow,  and  are  not 
connected  with  any  words  approving  the  pe- 
tition or  the  proposition  to  establish  tbe 
graded  common  school  district  as  therein 
proposed;  and,  even  if  we  should  hold  tbat 
the  api>earance  of  the  names  of  the  two  trus- 
tees on  the  petition  as  Indicated  should  be 
treated  as  their  approval  of  the  filing  of  the 
petition  and  the  establishing  of  the  McKin- 
ney graded  common  school  district,  as  therdn 
prayed.  It  would  not  amount  to  a  compliance 
with  the  provision  of  the  statute  which,  ss 
there  Is  now  but  one  trustee  in  each  commoa 
school  district,  requires  the  approval  of  all 
the  trustees  of  the  common  school  districts, 
wholly  or  in  part,  included  in  the  graded 
common  school  districts.  In  other  words, 
did  the  failure  of  the  single  trustee  of  eadi 
of  two  of  tbe  four  co'mmon  school  districts 
included  in  part  In  the  graded  common  school 
district  to  write  on  the  petition  his  approval, 
as  required  by  the  statute,  rmder  tbe  order 
of  election  made  by  the  county  Judge  void? 
If  we  so  hold,  the  decision  of  other  grounds 
of  objection  to  the  validity  of  tbe  ozdn 
urged  by  appellant  will  be  unnecessary. 

[1]  It  is  contended  by  appellees  tbat  the 
recent  revision  of  tbe  common  school  law, 
known  as  the  "Sullivan  Act"  (Laws  1908,  c 
56),  reduces  tbe  number  of  trustees  In  the 
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onbdlstTlcts  tcom  8  to  one,  places  In  the 
county  board  of  education  entire  control  of 
the  schools  of  the  county,  and  takes  from 
the  dngle  trustee  of  each  gubdlstrict  all  the 
powers  formerly  possessed  by  the  three,  save 
the  power  to  make  recommoidatlons  to  the 
county  board.  If  this  Is  the  only  power  left 
the  single  trustee  the  office  Is  an  unnecessary 
one,  for  the  teacher  in  each  common  school 
district  could  better  make  the  necessary  rec- 
ommendationa  as  to  the  needs  of  the  school 
therein.  The  more  reasonable  view  la  that, 
If  the .  Legislature  had  Intended  the  county 
board  should  wholly  supplant  the  subdlstrict 
trustee,  the  act  would  have  abolished  the  lat- 
ter offloe. 

Moreover,  the  "Sulllyan  Act"  repeals  only 
so  much  of  the  old  law  as  Is  In  conflict  with 
It  In  the  matter  of  creating  graded  common 
schools  and  graded  common  school  districts, 
It  makes  no  change  in  procedure,  the  provi- 
sions of  section  4464,  Kentucky  Statutes,  re- 
main in  fbrce.  So,  as  the  "SulUvan  Act" 
does  not  in  express  terms  or  by  necessary 
implication  take  from  the  single  trustee  of 
each  common  school  district  that  may  be, 
wholly  or  In  part, .  Included  In  the  graded 
common  school  district,  the  authority  to  ap- 
prove or  disapprove  the  calling  of  an  election 
to  take  the  sense  of  the  voters  as  to  the  es- 
tablishment of  the  graded  district  school, 
or  In  terms  or  by  implication  transfer  such 
authority  to  the  county  board  of  education, 
his  approval  of  the  election  must  be  obtained 
before  It  can  be  ordered  by  the  county  Judge. 
As  said  in  Board  of  Education  v.  Trustees  of 
Eddyvllle  Graded  School  Dlst,  99  S.  W.  906, 
80  Ky.  Law  Rep.  840,  In  considering  the 
proviso  to  section  4464:  "Under  this  statute 
ttie  county  court  is  without  jurisdiction  to 
take  in  any  part  of  another  school  district 
in  establishing  a  graded  school  district,  un- 
less the  proposition  Is  approved  in  writing 
on  tlie  petition  by  a  majority  of  the  trustees 
of  the  common  school  district  included  whol- 
ly or  partly  within  the  boundary  of  the  pro- 
posed graded  common  school  district  The 
purpose  of  the  statute  is  to  prevent  one  dis- 
trict from  interfering  with  another  In  this 
way  without  the  consent  of  the  trustees  of 
the  district  affected.  The  reason  obviously 
Is  that  great  injustice  might  thus  be  done  to 
other  districts  wlilch  might  be  in  this  way 
disabled  from  establishing  a  graded  common 
school  under  the  statute." 

[2]  The  same  conclusion  was  reached  in 
the  previous  case  of  Waring  v.  Bertram,  75 
S.  W.  222,  25  Ky.  Law  Rep.  307;  and  in 
the  more  recent  case  of  Ping,  etc.,  v.  Keith, 
etc.,  150  Ey.  452,  ISO  S.  W.  523,  we  again 
had  before  as  the  aame  question,  and  also 
the  further  question  whether  the  approval 


of  the  establishment  of  the  graded  school 
should  be  by  the  trustee  of  an  Included  com- 
mon school  district  In  office  at  the  time  the 
petition  to  be  filed  with  the  county  judge 
for  the  calling  of  the  election  waa  prepared 
or  his  successor  who  qualified  before  the  peti- 
tion was  filed.  The  last  question,  being  the 
main  one  involved,  was  first  disposed  of  in 
the  opinion,  as  follows:  **^e  question  for 
decision,  therefore,  Is  this:  Does  the  statute 
require  that  the  petition  to  the  county  judge 
should  be  approved  by  a  majority  of  the  trus- 
tees of  the  onnmon  school  district'  at  the 
time  the  electton  Is  ordered,  or  la  the  ap- 
proval by  a  common  school  district  trustee 
while  he  was  In  office,  to  be  considered  by  the 
county  Judge  In  entering  the  order  and  call- 
ing the  election,  after  said  trustee  bad  gone 
out  of  office?  It  would  seem  that  a  mere 
statement  of  the  question  answers  it  In  the 
negative ;  for,  although  the  statute  does  not 
expressly  say  ttMt  the  proposition  to  estab* 
Ush  a  graded  common  school  should  be  ap- 
proved by  a  majority  of  the  trustees  of  any 
common  school  district  then  In  office,  it  nec- 
essarily means  that;  otherwise,  the  county 
Judge  would  be  acting  upon  the  approval  of 
one  who  had  no  authority  to  give  approval." 
After  quoting  from  Waring  v.  Bertram  and 
Board  of  Education  v.  Trustees  of  Bddyville 
Graded  School  District,  supra.  In  support  of 
the  above  conclusion,  the  opinion  then  dis- 
poses of  the  question  Involved  In  the  instant 
case  in  the  following  language:  "In  answer 
to  appellees*  contention  that  some  effect 
should  be  given  the  approval  of  the  county 
board  of  education,  it  Is  sufficient  to  say  that 
the  approval  by  any  person  or  body  not 
required  by  the  statutes  amounts  to  nothing. 
The  statute  Is  mandatory  and  must  be  fol- 
lowed. It  must  follow  from  these  author- 
ities thal^  since  the  petition  did  not  have  the 
necessary  approval  of  the  trustee  for  the 
'Camp  Ground'  district  at  the  time  it  was 
filed,  the  order  calling  the  election,  and  made 
upon  the  faith  of  the  petition,  was  void." 
Adhering  to  the  conclusions  expressed  Id 
Ping,  etc,  V.  Keith,  etc.,  supra,  and  the  cases 
therein  cited,  we  must  hold  that  the  county 
Judge  of  Lincoln  county  was  without  Juris- 
diction to  order  the  election  In  question; 
therefore  it  follows  that  the  election  and  levy 
of  the  school  tax  made  thereafter  were  and 
are  void,  and  that  appellant's  horse  was  not 
subject  to  the  tax  for  which  it  was  seized 
and  attempted  to  be  sold. 

Wherefore  the  judgment  of  the  Boyle  cir- 
cuit court  la  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer,  and 
enter  such  a  judgment  as  will  accord  with 
the  views  of  this  court  as  expressed  In  the 
opinion. 
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WILSON  T.  HOOYOB  et  iL 

(Court  of  Appeal!  of  Kentnckr.   Iby  72, 

1913.) 

t.  Deeds  (|  114*)— Gonbtbuotiok— Pbopebtt 

CONVKTID. 

Where  a  partr  ownin;  an  ondivided  Inter- 
est in  land  had  the  undivided  intereit  of  an- 
other Bold  under  execution  and  purchaBed  it 
at  Bheriffa  sale,  and  subBeqaently  conveyed  hia 
nndivided  interest  in  the  land,  the  conveyance 
passed  not  only  his  original  interest  bnt  that 
acquired  at  the  sheriffs  sale,  although  he  had 
not  then  received  the  sheriffs  deed  thereto,  es- 
pecially where  he  broaght  no  'action  to  have 
the  deed  corrected  viUibi  the  itatntoir  period 
of  limitationa. 
[Bd.  Notft<— For  other  cases,  seo  DeedBtOent 
Sie-822,  826-^,  mi  Dv&IMf.  S 

Sl  Tbnikw  and  Pubohaoeb  ^  212*)  —  Pbop- 

XBTT  OoirVKTSD— SUBSEQITXKT  GonTKTANCE. 
Where  a  party  owning  an  undivided  inter- 
est in  land  purchased  the  interest  of  another, 
receiving  a  title  bond  thereto,  which  he  subse- 
quently assigned,  bat  prior  to  the  assignment 
the  parties  had  voluntarily  partitioned  the 

Eropert7,  and  he  had  conveyed  that  allotted  to 
im,  the  assignee  of  the  title  bond  acquired  no 
interest,  since  the  Interest  covered  thereby  was 
evidentv  taken  Into  acconnt  at  the  time  of  the 
partition  and  passed  under  the  assignor's  con- 
veyance of  the  proper^  allotted  to  nim. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser.  Cent  Dig.  M  430-4S0i  Dec  Dig. 
i  212.*1 

8.  TaiTAnoT  in  Gohmon  9  16*)  —  Adtebbi 
PossnsioN— KonoB  or  CHABAonB  of  Pos- 
session. 

Where  a  daughter,  whose  father  devised 
to  her  an  undivided  interest  in  land  in  remain- 
der, neither  asserted  nor  claimed  any  right 
therein  for  30  years  following  the  probate  of 
the  will,  and  those  then  In  posseesioiit  claiming 
all  of  it  and  without  knowledge  of  her  interest, 
partitioned  the  land  and  thereafter  exercised 
acts  of  ownership  over  it,  claimed  it  as  their 
own,  and  were  recognized  as  the  owners  by 
persons  living  in  the  conunnnit?,  and  the  daugh- 
ter for  20  years  longer  made  no  claim  to  the 
land,  her  rights  were  oarred  bj  adverse  posses- 
sion; the  acts  of  those  In  possession  bemg  snf- 
fident  to  put  her  on  nonce  that  llieir  claim 
was  hostile  to  hers. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  H  42-62;  Dec.  Dig.  S 
15.*] 

Appeal  from  Clrcalt  Court,  Ohio  Cotinty. 

Action  by  Dan  T.  Wilson  against  L.  S. 
Hoover  and  othow.  From  a  judgment  dis- 
missing tba  petition,  plaintiff  appeal&  Af- 
firmed. 

Sweeny,  Bltts  it  Sweeny,  of  Owensboro, 
for  appellant  Barnes  &  Smitli,  of  Hartford, 
for  appellees. 

LASSTNG,  J.  Dan.  T.  WUson  filed  snlt 
in  the  Ohio  drcnit  court  against  L.  S.  Hoover 
and  others  In  wUch  he  songht  to  be  adjudg- 
ed the  owner  of  an  undivided  twoity-one 
one-bnndredth  Interest  in  214  BCtet  of  land 
in  said  county.  He  alleged  tbat  the  defmd- 
ants  owned  seventy-nine  one-hundredtbs  re- 
mainder Interest  in  said  land,  and  prayed 
for  its  partition  or  a  sale  and  division  of 
the  proceeds  If  it  ibonld  be  found  not  to  be 


susceptible  of  division.  The  defendants  filed 
th^r  separate  answers  In  whidi  they  each 
asserted  title  to  a  portion*  of  the  land  de- 
scribed in  the  petition  and  denied  that  the 
plaintiff  had  any  title  to  or  Interest  In  the 
portions  so  claimed  by  them.  The  defendants 
conceded  that  plaintiff  owned  a  tract  of 
about  12  acres,  which  was  described  in  the 
boundary  set  up  by  him  in  his  petition.  They 
pleaded  further  that  on  November  .21,  1880, 
the  entire  boundary  described  In  the  petition 
was  claimed  by  and  In  the  possession  of  I*. 
8.  Hoover  and  wife,  J.  B.  St  Glair,  and  B. 
D.  Ford ;  that  on  said  date  they  caused  it  to 
be  surveyed  and  partitioned  it  among  them- 
selves, Hoover  and  wlf«  talcing  5S  acres,  St 
Clair  80  acres,  and  Ford  12  acres;  that  they 
each  then  and  tliere  acquiesced  in  said  di- 
vlelon ;  that  Hoover  and  wife,  who  were  then 
on  the  land  then  allotted  to  ttian,  put  It  un- 
der fence  and  have  ever  since  been  contimi- 
ously  in  possooalon  ct  Oulr  part;  that  St 
Clair  was  likewise  possessed  of  his  portion, 
having  fenced  and  held  it  in  unintermpted 
possession  until  1882,  when  be  sold  It  to 
J.  H.  Wilson,  who  took  immediate  posaea* 
slon,  and  he  and  Us  vendees  have  ever  since 
been  in  the  undisputed  possession  of  all  of 
said  80  acres ;  and  that  said  BL  D.  Fixrd  sold 
the  12  acres  so  allotted  to  him  to  Z.  A.  Vni- 
son,  a  son  of  plalnttffl,  and  that  later  Z.  A. 
Wilson  sold  and  transferred  it  to  hl^  f atlm, 
who  now  owna  it  The  case  was  pr^ared  fbr 
trial  on  the  gueBtltm  of  title^  and,  upon  con- 
sideration, the  chancellor  was  of  onduion  that 
the  idalntlff  was  not  entitled  to  the  rdlef 
sought  and  dlandssed  his  petttlraL  He  ap- 
peals. 

The  pleadings  are  quite  volnndnoua,  and 
the  Issue  is  very  much  eon^cated  tlie 
Injection  into  tiie  record  of  mndi  irrdevant 
and  redundant  matter.  This  land  was  a  part 
of  a  tract  of  262  acres  owned  by  Robert  WU< 
son.  In  his  lifetime  he  sold  <^  40  acres,  and 
in  1870  died  the  owner  of  the  remaining  214 
acres.  He  left  a  will  by  whidi  he  gave  his 
widow  a  llfft  estate  in  all  of  said  land  dur^ 
Ing  her  widowbood,  with  ranalnder  to  10  itf 
his  IS  children,  naming  tl^n.  His  widow 
never  married  again,  and  died  in  Mwr*^, 
1804.  A  few  years  before  her  death,  she  sold 
a  life  Interest  in  a  part  of  said  land  to  L. 
S.  Hoover,  and  later  either  st^d  the  balance 
to  J.  B.  St  Olair  or  placed  him  in  posws- 
Edon  of  It  nndor  an  agreement  by  whi<ft  be 
was  to  provide  ber  a  snwort  diuing  the  re- 
mainder of  her  life.  A  year  or  so  befom 
her  death  she  moved  away  from  tiie  farm 
and  never  thereafter  lived  upon  it 

Several  of  Qw  Wilson  dilldrai,  to  whom 
their  father  devised  a  remainder  Intorest  in 
the  Cum,  sold  their  undivided  interest  to 
their  brother  James,  and  the  record  ia  tea- 
aonably  clear  tbat  in  this  way  he  aoqidicd 
a  five-tenths  interest  in  said  land.  owit- 
ed,  by  devise,  a  one-tenth  interest,  so  that 
be  owned  at  least  slx-tentbs  of  said  land. 


•For  otber  eases  sas  suae  toi>le  and  secUon  NVHBBR  In  Dee.  Dig.  *  Am.  Dig.  K^-No.  Swlis  *  B^'r 
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He  sold  and  conveyed  Ms  Interest  to  Joseph 
Ford.  Ford,  It  appears,  purchased  another 
interest,  giving  Mm  at  least  seven-tenths  of 
the  entire  tract  Two  of  the  other  Wilson 
children  sold  their  interest  to  one  Job  S. 
Arnold,  and  Arnold  sold  these  interests,  so 
acquired  by  hlra,  to  appellant,  Dan  T.  Wil- 
son, describing  the  land  covered  by  Ms  con- 
veyance as  Ms  undivided  interest  In  the 
Bobert  Wilson  farm.  In  1879  Joseph  Ford 
conveyed  to  Ms  children,  10  In  number,  all 
of  Ms  Interest  in  the  Bobert  Wilson  lands, 
bat  did  not  describe  in.  the  deed  the  extent 
of  such  Interest  There  la  no  record  evidence 
that  Catherine  Wilson  ever  disposed  of  her 
one-tenth  interest  in  her  father's  estate. 
She  married  one  Golson  Phelps,  by  whom  she 
had  two  cMldren.  J.  B.  Phelps  and  Zelma 
Phelps,  who  married  one  George  M.  Tucker. 
She  died  In  1910  without  ever  having  as- 
sarted her  right  to  this  property,  although 
she  lived  more  than  40  years  after  the  pro- 
bate of  her  father's  wUl  devising  It  to  her. 
There  was  no  dispute  between  the  parties  to 
this  Utlgatlon,  at  the  time  the  petition  was 
llledt  as  to  the  Interest  of  any  of  the  WU- 
Boa  helm  In  or  to  said  land,  for  at  that  time 
appellant,  Dan  T.  mison,  was  not  claiming 
any  interest  ttuongh,  or  by  virtue  ot  any 
purchase  from  any  one  of  the  Wilson  h^rs. 
On  March  10,  Ull,  he  purchased  from  Zelma 
Tucker  and  her  husband  an  unUvided  one- 
half  interest  In  one-tenth  of  said  land,  which 
her  mother,  Catherine  Wilson  I^ps,  should 
have  received  in  the  division  of  her  fatiier's 
estate.  After  Ms  purchase  of  tMs  undivid- 
ed one-halt  of  one-tenth,  he  filed  an  amended 
petition  asserting  claim  to  this  intereat  J. 
B.  Phelps,  who  was  made  a  defendant,  an- 
swered, claiming  an  undivided  one-half  of 
one-tenth  interest  in  the  Bobert  Wilson  land 
as  hdr  at  law  of  his  mother,  Catherine  Wil- 
son Phelps;  he  made  his  answer  a  cross- 
petition  against  his  codefendants  and  Joined 
in  the  prayer  of  the  petition.  Appellees 
took  issue  with  Mm  on  the  question  of  Ms 
claim  of  ownersMp,  and,  upon  final  bearing, 
Ms  answer  and  crosa-petltlon  was  dismissed. 
As  he  has  prosecuted  no  appeal,  it  is  unneces- 
sary to  notice  further  tMs  branch  of  the  case. 

Each  of  the  Ford  diUdren  owned  an  un- 
divided one-tenth  of  seven-tenths,  or  seven 
one-hundredths,  of  the  Bobert  Wilson  tract 
Appellant  claimed  in  Ms  original  petition  the 
Interest  of  N.  H.  Ford,  Lndnda  Myers,  and 
E.  D.  Ford,  twenty-one  one-hundredths  In  all. 
Appellees  conceded  that  he  owned  the  E.  D. 
Ford  Interest,  but  asserted  that  it  was  not 
an  nndlrided  Interest,  bnt  that,  in  the  di- 
vision made  in  1890,  bis  Interest  had  been 
cnt  off  and  allotted  to  Mm,  and  the  deed, 
nnder  wMch  appellant  asserts  title  to  tMs 
interest,  calls,  not  for  an  undivided  Interest, 
but  for  12  acres,  and  tMs  1^  acres  is  de- 
scribed by  metes  and  bounds ;  hence  the  only 
controversy  Is  over  the  N.  H.  Ford  and  Ln- 
dnda Myers  Interests. 
1S6S.W.-66 


[1]  Appellant  claims  that  on  March  S, 
1888,  he  caused  the  undivided  Interest  of 
N.  H.  Ford  In  the  Wilson  and  other  lands 
which  he  had  inherited  from  Ms  father  to 
be  sold  under  execution  in  satisfaction  of 
a  Judgment  d£bt  and  that  he  at  said  sale 
became  the  purchaser  of  the  Interest  of  N. 
H.  Ford  In  the  Wilson  land.  He  took  no 
further  steps  to  Invest  himself  with  title  to 
tMs  interest  until  1910,  when,  on  September 
13th,  he  caused  the  sheriff  of  OMo  county 
to  make  a  deed  to  him  for  said  interest, 
under  and  by  virtue  of  Ms  purchase.  Appel- 
lee Hoover  insists  that  at  the  time  of  said 
sale,  he  forbade  the  sale  of  the  land,  claiming 
that  he  had  theretofore  purchased  it  of  N. 
H.  Ford  and  was  then  in  possession  of  same. 
The  conduct  of  appellant  rather,  confirms 
the  claim  of  appellee  Hoover,  for,  while  ad- 
mitting that  he  knew  that  Hoover  was,  dur- 
ing all  this  time,  living  upon  and  claiming 
the  land,  appellant  took  no'  steps,  for  more 
than  20  years,  to  Invest  himself  wlt^  paper  evi- 
dence of  title  to  the  property.  We  are  not  limi- 
ted, however,  In  determining  appellant's  rights 
In  this  particular,  to  a  consideration  of  the 
claim  of  appellee  Hoover,  and  this  defease 
may  be  waived,  for,  upon  examining  the  rec- 
ord, we  find  that  the  sheriff's  sale,  under 
wMch  appellant  claims  to  have  acquired  title 
to  the  Interest  of  N.  H.  Ford  in  tMs  land, 
was  made  on  March  6,  1888,  and  on  Febru- 
ary 2,  1889,  he  sold  and  conveyed  to  his 
son-in-law,  J.  B.  St  Olair,  hia  undivided  in- 
terest in  the  Bobert  Wilson  land.  He  insists 
that  by  tMs  conveyance  there  passed  to  Ms 
son-in-law  only  that  Interest  for  wMch  he 
then  had  paper  title.  The  deed  does  not  so 
state.  It  calls  for  Ms  undivided  interest 
and  undoubtedly  passed  all  interest  of  every 
kind  and  character  wMch  the  grantor  then 
owned  or  claimed  In  the  land  described  In 
the  deed.  If  th^re  was  any  mistake  In  the 
execution  of  this  deed  or  fraud  in  its  pro- 
curement ai^Uant  had  five  years  from  the 
discovery  of  the  mistake  or  fraud,  or  at  most 
ten  years  from  the  date  of  the  execution  of 
the  deed,  to  have  It  corrected.  The  time 
wltMn  wMch  he  might  have  availed  Mm 
of  such  right  if  any  he  had,  having  long 
since  passed,  such  plea  would  now  be  of  no 
avalL  Evidently  this  claim  on  the  part  of 
appellant  to  the  Interest  of  N.  H.  Ford  is  the 
result  of  an  afterthought  and  is  wholly  vrith- 
out  merit 

[2]  Appellant's  claim  to  the  Myers  tract 
arose  In  this  way:  He  alleges  that  bis  son- 
in-law,  J,  B.  St  Cl&lr,  bought  the  Myers  in- 
terest In  September,  1889,  and  thereafter 
sold  and  transferred  It  to  him  by  assignment, 
and  he  procured  a  deed  for  tMs  tract  on 
June  12,  1911,  after  the  institution  of  tMs 
suit  TMs  claim  occupies  very  much  the 
same  position  as  does  bis  claim  to  ownership 
of  the  N.  H.  Ford  tract  for  St  Clair  in  1892, 
two  years  after  the  division  of  the  land  be- 
tween Mmself,  Hoover,  and  E.  D.  Ford,  sold 
and  conveyed  his  interest  in  the  Robot 
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WUflon  land  to  J.  H.  TVUson.  wbo  was  the 
oldest  son  of  Dan,  and  J.  H.  Wilson  took 
possession  nnder  fhla  conveyance,  and  he  and 
those  claiming  under  blm  bare  held  It  ever 
since.  Now,  If  it  be  conceded  that  St.  Clair 
did.  In  fbct,  buy  the  Myers  interest.  It  was 
evidently  taken  Into  account  at  the  time  of 
the  division,  and,  when  be  sold  his  interest 
in  the  Robert  Wilson  land,  tbls  Myers  inter- 
est passed  nnder  his  deed,  and  bis  ftther-in- 
law  acquired  nothing  by  reason  of  the  as- 
signment and  transfer  of  the  title  bond  to 
him  many  years  after  St  Olalr  had  parted 
with  any  interest  that  he  had  in  this  land. 
The  record  which  appellant,  his  son,  and  son- 
in-law  made  at  a  time  what  there  was  no 
question  of  ownership  involved  Is  a  complete 
bar  to  the  claim  attempted  to  be  asserted 
here  on  the  part  of  appellant  to  the  interest 
of  N.  H.  Ford  and  Lacinda  Myers  In  the 
Robert  Wilson  fttrm. 

[I]  The  only  question  giving  us  any  con- 
cern is  whether  or  not  limitation  bad  run 
against  Catherine  \nison  Phelps  depriving 
her  of  her  interest  In  the  Robert  Wilson 
farm.  A  determination  of  this  question  de- 
pends upon  whether  or  not  the  ponesslon  of 
the  occupying  claimants,  although  cotenants 
with  her,  was  advwse  to  her.  As  a  general 
mle,  the  possesion  of  one  cotenant  is  ami- 
cable and  not  adverse  to  that  of  another  co- 
tenant  But  there  are  many  exceptions  to 
this  rule^  and  it  is  well  recognised,  In  this 
state  and  elsewhere,  that  the  possession  of 
a  cotenant  may  be  adverse  or  bratlle  to 
other  cotenants,  and.  If  continued  for  15 
years  or  mor^  will  ripen  into  a  perfect  title. 
The  reception  to  this  rule  is  stated  by  the 
author  in  1  Oyc.  1072,  as  follows:  "Wblle 
the  general  rule  is  as  stated.  It  Is  well  set- 
tled that  one  tenant  may  hold  adversely 
to  his  cotenant,  and.  If  his  possession  is  con- 
tinued uninterruptedly  tift  the  statutory 
period,  he  will  acquire  an  indefeasible  title; 
and  this  is  true  whether  the  original  ^try 
was  with  intent  to  hold  adversely  or  whether 
the  entry  was  as  tenant  in  common."  Gil- 
laspie  V.  Osbura,  3  A.  K.  Marsh.  77,  13  Am. 
Dec.  1S6,  and  Larman  v.  Huey,  13  B.  Mon. 
436,  are  dted  by  the  author  in  support  of  the 
text 

As  to  the  necessity  of  knowledge  or  notice 
of  the  fact  of  adverse  holding,  the  same  au- 
thor In  1  Gyc.  1073,  citing  in  support  of  the 
text  Oossam  v.  Donaldson,  18  B.  Mem.  230, 
68  Am.  Dec.  723,  and  Ward  v.  Ward,  25  S. 
W.  112,  16  Ky.  Law  Rep.  706,  says:  "In  or- 
der to  constitnte  a  dlssei^  of  a  cotmant, 
the  fact  of  adverse  holding  must  be  brought 
home  to  him  ^ther  by  InfonnatlDn  to  that 
effect,  t^ven  by  the  tenant  In  common  as- 
serting the  adverse  right,  or  there  must  be 
outward  acts  of  exclusive  ownersh^  of  such 
a  nature  as  to  give  notice  to  the  cotenant 
that  an  advose  possession  and  disseisin  are 
intended  to  be  aaserted.  Actual  verbal  or 
written  notice  Is  not,  however,  necessary; 
iidverse  possession  may  be  Inferred  from  out- 


ward acts,  open  and  notorious  dalm  of  own- 
ership, and  exercise  of  exclnsive  right 

•      •      •  M 

In  Bloom  V.  Sawyer,  121  Ky.  SOS,  88  S.  W. 
204.  28  Ky.  Law  R«p.  849,  an  owner  of  an 
undlrided  three-fburths  ot  a  tract  of  land 
died,  leaving  a  widow,  to  whom  dower  was 
set  apart  The  widow  conveyed  her  dower 
right  to  one  who  conveyed  it  to  another,  and 
he  conv^ed  by  deed,  without  warranty,  the 
whole  tract  in  fee  slm^  The  grantee  iu 
the  latter  deed  took  possession  of  the  whole 
tract  and  continuous^  claimed  the  property 
adversely  as  his  own.  The  court  there  held 
that  the  entry  of  a  person  on  land  under  a 
conv^ance  which  purports  to  dispose  of  tlie 
whole,  though  the  grantw  is  but  a  joint  ten- 
ant Is  an  entry  of  the  whole  in  severalty 
and  Is  adverse  to  the  other  tenants,  and 
possession  under  such  deed  was  suffidoit  Co 
set  tbe  statute  of  limitation  in  motbm  against 
the  cotenants. 

There  is  no  question  that  at  the  time 
this  land  was  divided  In  1880,  Hoover,  at 
Clair,  and  E.  D.  Ford  were  in  possession  and 
claiming  all  of  it,  and  there  is  no  evldmce 
whatever  to  the  eSeet  that  at  that  time  any 
of  than  knew  that  Catherine  \mson  Phelps 
owned  an  Interest  in  this  land.  So  that,  at 
tbe  time  the  division  was  made,  It  Is  un- 
doubtedly true  that  they  were  claiming  this 
land  whether  thc^  in  fact  owned  it  or  not 
It  is  likewise  true  that,  under  such  claim 
of  ownership,  they  proceeded  to  and.  did  di- 
vide and  partition  it  among  themselves,  cans- 
Ing  It  to  be  surveyed,  and  eatAi  enrd^og 
such  acts  ot  ownership  as  one  m^t  exer^ 
else  over  land  l>elonging  to  him.  Wltti  Hie 
exception  of  K.  D.  Ford,  they  built  upon  St, 
cultivated  it  cut  timlier  from  it  paid  tike 
taxes  on  it,  and  publicly  and  <9enly  claimed  tt 
as  their  own,  and  it  was  recognised,  as  socb 
by  persons  living  in  that  cimunnnlty. 

Were  these  acts  on  the  part  of  appellees 
and  ttH&r  predecessors  In  title  aaflBdent  to 
put  Catherine  Wilson  Ph^ps  upon  notice  that 
ttadr  claim  was  hostile  to  herst  We  are  of 
opinion  that  th^  were.  AppeXlcea'  posses- 
don  was  certainly  as  not<^us  and  open  as 
it  could  have  beui  mad^  without  giving  to 
Catherine  WUson  Ph^ps  actual  notice  that 
they  were  «<f|iming  the  land  and  were  not 
recognising  her  zli^t  to  an  Interest  In  it. 
As  a  matter  of  fiut,  thoe  Is  no  evidoooe 
whatever  that  she  at  any  time  aaawted  or 
claimed  to  have  sath  right,  and  her  conduct 
leads  rather  to  the  conclnsUm  that,  at  some 
time  during  the  20  years  following  the  pro- 
bate of  her  father's  will  and  the  divudwt  <tf 
this  land,  she  had  sold  or  disposed  of  her 
interest  therein.  Having  lived  in  that  vicin- 
ity and  being  of  sound  mind,  ha  conduct  is 
difficult  of  explanation  upon  any  other  the- 
ory, but,  whether  she  had  sold  it  or  uat,  we 
are  of  opinion  that  the  conduct  of  appellee* 
is  such  as  must  have  apprised  a  p^son  of 
ordinary  Intelligence  that  they  were  not  ree 
ogulzing  the  right  or  title  of  any  one  dse 
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In  and  to  those  portions  of  the  land  in  con- 
trorersy  which  were  held  by  them.  ThlB 
being  true,  we  wonld  hold  that,  were  the 
claim  of  ownership  now  being  asserted  by 
Catherine  Wilson  Phelps  Instead  of  appellant 
and  her  son,  she  had  lost  it  by  reason  of  the 
lapse  of  time.  Her  (^Idren  could  acquire 
no  greater  right  than  she  had,  and  on  the 
state  of  the  record  the  chancellor  was  Jnstl- 
fied  In  holding  that  appellant  had  tolled  to 
make  out  a  case. 
Judgment  affirmed. 


TUCK  T.  BELIT'BS. 

(Conrt  of  Appeala  of  Kentucky.   May  22, 
1913.) 

1.  Arbkst  (I  68*)— Wabrant— Dtttt  to  Bsao. 

Where  plaintiff  knew  the  offenses  with 
which  he  was  charged  when  a  sheriff  and  his 
depaties  endeaTored  to  arrest  him,  and  knew 
the  vnrpoae  of  the  officers  who  came  to  arrest 
him,  but  gave  them  no  opportanity  to  read  the 
warrants,  r«isting  arrest  as  soon  as  they 
found  him.  and  immediately  beginning  an  at- 
tack on  them,  be  could  not  object  that  tbe  ar- 
rest was  unlawful  because  the  warrants  were 
not  read. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Catt. 
Dig.  if  166-169;  Dec.  Dig.  !  6&*] 

2.  AS8AIJZ,T  AND  BATTEKT  (f  IS*)— GlTIL  LZA- 
BEUTT— BESIBTINa  ABBEffT. 

While  an  officer  has  do  right  to  kill  a  man 
in  order  to  arrest  him  for  a  misdemeanor,  it  is 
his  dnty  to  use  such  force  as  is  necessary  to 
make  tbe  arrest,  and  if,  in  using  such  force,  he 
ia  himself  placed  in  i»eril,  he  may  Dse  such 
force  as  is  necessary  for  hia  own  protection. 

[Ed.  Note, — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  11;  Dec.  Dig.  i  13.*] 

3.  ABBAUI.T  Ann  Battbbt  (S  30*)— Executing 
Abbebt— Etidence. 

Where  a  sheriff  ha^ng  warrants  for  plain- 
tiff's arrest  in  overcoming  force  offered  by 
plaintiff  in  resisting  arrest  shot  plaintiff  through 
the  arm,  evidence  that  plaintiff,  on  the  morn- 
ing of  bis  arrest,  had  made  threats  and  re- 
peated declarations  that  he  would  not  be  ar- 
rested, which  had  been  communicated  to  tbe 
officers,  was  competent  to  show  plalntUTs  itate 
of  mind. 

[Ed.  Note.— For  other  caaea,  see  Assault  and 
Battery,  Cent.  Dig.  S  40;  Dec  Dig.  |  30.*] 

Appeal  from  C^rcoit  Court,  Bntl«r  County. 

Action  by  B.  B.  Ta<ft  against  C.  V.  Bellies. 
Judgment  for  defendant,  and  plaintiff  bjh 
peals.  Affirmed. 

Herdman  &  Gardner,  Grider  &  Harlln,  and 
Sims  &  Bodes,  all  of  Bowling  Green,  for  ap- 
pellant N.  T.  Howard  and  W.  A.  Helm,  both 
of  Morgantown,  for  anpellea 

HOBSON,  C.  J.  On  December  22,  1911, 
three  warrants  were  issued  by  the  Judge  of 
the  Butler  Quarterly  court  against  B.  E.  Tuck, 
in  which  be  was  charged  with  a  breach  of 
the  peace,  willfully  shooting  his  pistol  in  the 
streets  of  Morgantown  and  assault  and  bat- 
tery on  bis  wife.  The  warrants  were  place<|l 
in  the  hands  of  O.  V.  Bellies,  who  Is  the 
slmlfl  of  Butler  county.  Belllea  placed 
than  In  the  hands  at  two  of  his  depntleB, 


who  undertook  to  oecate  tbffiu.  They  tele- 
phoned Bellies  that  they  needed  help,  and 
he  and  another  deputy  tiusa  went  to  assist 
them  In  making  the  arrest  When  they 
reached  the  house  where  Tuck  was,  In  mak- 
ing the  arrest  one  of  them  shot  Tnd:  through 
the  left  arm,  Inflicting  &  soiouB  injury.  He 
brought  this  salt  against  the  sheriff  on  his 
bond  to  recover  for  his  Injury. 

According  to  his  testimony  on  the  trial,  he 
was  at  his  home,  and  went  upstairs  and  was 
sitting  on  a  box,  examining  some  tickets 
whldi  he  had,  when  he  heard  somriwdy  walk 
In.  He  looked  around,  and  a  man  shot  IiIb 
pistol,  and  hollared  at  him,  "Throw  up  your 
hands."  The  two  deputies  came  np  the 
stairs,  and  stood  near  him  while  tbe  sheriff 
said  to  him,  "They  want  7<m  np  at  the 
Judge's  office."  He  said,  "I  guess  not,  I 
have  fixed  all  of  this  with  Mr,  Bradl^." 
One  of  the  deputies  said,  "Bring  him  on,** 
and  he  relied,  "Ton  Just  keep  your  month 
out  of  HiSb.'*  At  this  the  other  desnty  threw 
up  his  pistol  and  shot  him.  Mr.  Bradley  was 
the  county  attorney.  He  testified  that  Tuck 
came  to  his  house  that  morning  and  that  he 
told  Tuck  to  get  on  his  mule,  and  go  up  to 
see  his  brother  and  straighten  up,  and  he 
would  do  the  best  he  oould  for  him  after  he 
stral^tMwd  up;  that  Tn<^  said  that  he  was 
not  going  anywhwe,  and  that  he  was  going 
to  see  BlU  Ta<^  and  was  gidng  to  klU  Ed 
Waddle  before  aunset;  that  he  wonld  kill 
them  aa  fast  as  they  came  along.  He  also 
told  the  county  attorney  that  he  would  kill 
the  officers,  and  that  he  was  not  going  to 
be  arretted.  The  county  attorney  told  the 
sheriff  what  he  had  said  when  he  gave  him 
the  warrants  and  told  him  to  be  careful. 
The  two  deputies  who  first  went  to  the 
bouse  testified  that  they  saw  him  as  th^  ap- 
proached tbe  house,  and  that  he  ran  Into  the 
house,  and  that  thei  then  learned  that  he 
had  arms,  and  telephoned  the  sheriff.  They 
did  nothing  more  until  the  sheriff  came.  The 
sherlCTs  statement  as  to  what  occurred  when 
he  got  there  Is  In  substance  that  be  found 
tbe  door  of  the  house  fastened,  and  after  call- 
ing to  TudE  repeatedly,  and  telling  him  that 
he  bad  always  been  his  friend  and  wished  no 
trouble,  he  forced  the  door  open;  that  be 
could  not  find  Tuck  on  the  first  floor  of  the 
house,  and,  after  looking  through  this,  went 
upstairs;  that  he  was  not  to  be  seen  any- 
where upstairs;  that  when  be  got  up  there 
he  called  out  as  he  bad  below  repeatedly, 
and  finally  he  struck  a  match,  and  looking 
over  Into  a  closet  found  Tuck  hidden  there; 
that  when  he  found  him  Tuck  said,  "I  want 
you  to  go  away  from  here,  I  am  not  going  to 
be  arrested."  He  said,  "Elwood,  I  have  been 
a  friend  to  you;"  and  that  TnA  rolled  with 
an  oath,  and  started  to  make  a  rush  on  them 
saying  be  would  kill  every  one  of  them; 
that  after  calling  on  him  to  stop  he  drew  his 
pistol,  and  fired,  when  he  could  not  stop  blm 
In  any  other  way.  The  testimony  of  the  sher- 
iff is  corroborated,  not  only  by  the  three 
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depntles  wbo  were  present,  but  by  a  number 
of  persons  in  tbe  nelsbborhood  who  testl0ed 
to  bearing  Tuck  cursing  and  tbreatenins  the 
olBcers  that  be  would  kUl  them.  On  this  erl- 
doice  tbe  Jury  fonnd  for  the  defendants. 
fThe  pbilntlff  appeals. 

[1]  It  is  insisted  for  the  plaintiff  that  tbe 
sheriff  is  liable  because  he  did  not  read  the 
warrants  to  Tuck;  but  Tu&'s  own  testi- 
mony shows  that  be  understood  very  well 
what  he  was  arrested  fbr,  and  he  knew  that 
he  was  resisting  the  ^erlfl  and  bis  duties. 

knew  tbe  sheriff  rtrf  well  and  knew  tbe 
deputies.  He  knew  the  offfenaea  he  was 
diarged  with,  and  knew  tbe  purpose  for 
whlcb  they  had  come  to  arrest  him.  It  is 
true  the  warrants  were  not  read  to  him,  but 
he  did  not  eIto  the  officers  any  opportunity 
to  read  the  warrants.  He  resisted  arrest 
as  soon  as  tti^  found  him  and  according  to 
the  testimony  of  the  offlcws  immediately  be- 
gan an  atta(ft  luwn  them. 

[I]  The  court  his  instruction  in  sub- 
stance told  tbe  Jury  that  tb^  should  find  for 
the  plaintiff,  unless  they  bdleved  from  tbe 
CTldence  that  the  plaintiff  resisted  arrest 
with  fbrce,  and  In  that  event  the  officers  had 
the  right  to  use  such  force  as  appeared  to 
tb^  tai  the  ecerdse  of  a  reasonaUe  discre- 
tion to  be  necessary  to  OTercome  tbe  force  of- 
fered by  Tuck  and  protect  themselves  at  his 
Itands,  and,  if  they  used  no  more  force  than 
was  necessary  or  apparwtiy  necessary  for 
this  purpose,  th^  should  find  fbr  the  deftad- 
ants.  The  InstmcUons  appear  to  ns  to  state 
fiilrly  tbe  law  of  tbe  cose.  While  an  officer 
haa  no  right  to  kill  a  man  in  order  to  arrest 
him  for  a  misdemeanor,  It  Is  hJa  duty  to 
meet  force  with  force,  and  to  use  nvxh  force 
as  is  necessary  to  make  tbe  arrest  If  In  us- 
ing such  fOTce  be  is  himself  placed  In  peril, 
he  may  use  such  force  as  is  necessaiy  for  bis 
self-protection.  Reed  y.  Ciommonwealth,  125 
Ky.  126,  100  S.  W.  8S6,  80  Ky.  Law  Bep. 
1212;  Stevens  v.  Ckmimonwealtii,  124  Ky. 
82,  08  8.  W.  284,  80  Ky.  Law  Rep.  200.  Tbe 
officer  Is  armed  with  tbe  authority  of  tbe  law- 
It  Is  the  du^  of  all  good  citlsens  to  respect 
and  obey  him.  If  an  officer  could  not  meet 
force  with  force,  desperadoes  could  never  be 
arrested.  It  Is  the  duty  of  the  officer  to  ex- 
ecute bts  process,  and  when  he  is  resisted,  he 
must  stand  his  ground,  and  meet  force  with 
force.  If  tbe  proof  for  tbe  defendant  is  true. 
Tuck's  conduct  was  entirely  without  excuse. 

[S]  The  evidence  of  Tuck's  threats,  made 
on  that  morning  and  bis  repeated  declara- 
tions tiiat  he  would  not  be  arrested,  were 
competent  to  show  his  state  of  mind,  and, 
these  threats  having  been  communicated  to 
the  officers,  proof  of  them  was  admissible  in 
their  behalf  to  show  the  grounds  upon  which 
they  acted.  On  the  whole  case  we  find  no 
substantial  error  in  the  proceedings.  The 
rerdict  of  tbe  Jury  Js  sustained  tgr  the  evi- 
dence. 

Judgment  affirmed. 


F.  HAAO  ft  BRO.  ▼.  DAMON  MFG.  CO. 

(Oourt  of  Appeals  of  Kentucky.   Msj  21, 
1913.) 

1.  Patents  (|  216*)— MARirrACTOU  axd  Sau 

— COHTBAOTS— KbAUD. 

Evidence  keld  Insufficient  to  show  that  a 
contract  for  the  manufacture  and  sale  of  a 
patented  ma<diine  in  a  particular  territory  was 
procured  through  false  representations  as  to 
prior  canvass  of  territory  uid  efficiency  of  ma- 
chine. 

[EU.  Note.— For  other  cases,  see  Patents* 
Cent.  Dig.  S  329:  Dec.  Dig.  {  2ia»] 

2.  Contracts  (8  99*)— Mistake— Evidence. 

Where  it  is  claimed  that  a  portion  of  a 
contract  was  omitted  by  nilstake,  the  evidence 
of  mistake  must  be  dear  and  oonvindng. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §1  448-453,  1107-1100.  1790,  1800; 
Dec  Dig.  S  99.*] 

3.  Patents  (|  219*)— Contkaci  ron  Rotal^ 
TIES— Mistake— Evidence. 

In  an  action  for  royalties  nnder  a  contract 
for  the  manufacture  and  sale  of  a  patented  ma- 
chine, evidence  held  insufficient  to  show  that 
tbe  owner  had  promised  to  install  the  macbiae 
when  sold,  and  that  the  promise  had  been  omit- 
ted from  tbe  contract  by  mistake. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Cent.  Dig.  H  339-840;  Dee.  Dig.  |  210.*] 

Appeal  flrom  Circuit  Courts  Henderson 
County. 

Action  by  the  Damon  Manufactnrlng  Com- 
pany  against  F.  Haag  A  Bro.  From  a  Judg- 
ment for  plaintiff,  detbidants  appeaL  Af- 
firmed. 

Vance  &  Hellbronner,  of  Henderson,  for 
appellants.  Yeaman  &  Teaman,  of  Hender- 
son, and  Guy  H.  Herdman,  of  Bowling  Qre^ 
for  appellee. 

CLAY,  C.  [1]  The  Damon  Manufacturing 
Company  was  the  owner  of  an  Invention 
known  as  the  "missing  link,"  a  contrivance 
used  in  mills  for  the  purpose  of  improving 
the  quality  of  fiour.  On  XoTembo'  23,  1900, 
it  entered  into  a  contract  with  F.  Haag  ft 
Bro.,  by  wliich  It  assigned  and  transferred 
to  them  the  exclusive  right  to  manufacture 
and  sell  the  machine  for  a  period  of  four 
years  in  that  iwrtlon  of  the  United  States  of 
America  lying  west  of  the  Mississippi  rirer 
and  including  the  states  of  Minnesota,  Wis- 
consin, Illinois,  Missouri,  Arkansas,  and  Lou- 
isiana. F.  Haag  &  Bro.  were  also  given  the 
exclusive  right  to  manufacture  and  sell  tbe 
macUne  for  a  period  of  eight  years  in  Great 
Britain,  France,  Germany,  and  Austria- 
Hungary.  In  consideration  of  the  grant  F. 
Haag  &  Bro.  were  to  pay  the  Damon  Mann- 
facturlng  Company  a  royalty  of  %10  upon 
each  machine  sold  by  them  in  the  territory 
allotted  to  them  In  the  United  States,  with 
the  furtlier  provision  that  the  minimum  roy- 
alty in  the  United  States  should  not  be  less 
than  1208.33%  per  month.  For  the  four 
European  countries  the  royalty  was  to  tw 
$5  per  mactiine  sold,  but  not  less  tlian  HL- 
66%  per  month  for  each  of  those  countries. 
Haag  A:  Bro.  paid  the  royalties  for  tbe  nunth 
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of  December,  1900,  but  declined  to  make  an? 
payments  for  tbe  three  succeeding  months  of 
January,  February,  and  March,  1910.  Tbe 
Damon  Mannfactnring  Company  brought  this 
salt  to  recover  the  royalties  for  those  three 
months,  amonnttng  to  the  sum  of  $1,126. 
Defendantii  pleaded  that  they  were  Induced 
to  enter  Into  the  contract  by  the  following 
frandulent  representaUona  of  W.  E.  Damon, 
tbe  president  of  tbe  Damon  Manufacturing 
Company:  (1)  That  the  "mlflslng  link"  was 
the  only  Invention  or  machine  of  tbe  kind 
In  existence  or  npon  the  market,  and  that  In 
the  manufacture  of  flour  from  wheat  It 
would  whiten  the  flour,  produce  an  even 
granulation,  good  color  and  body,  and  In- 
crease the  yield  of  flour  from  the  grain.  (2) 
That  the  "missing  link"  had  no  com[>etitlon 
In  the  market  of  any  kind.  (3)  That  the 
territory  mentioned  in  the  contract  was  a 
new  field,  unexplored,  and  had  not  been 
worked  or  canvassed  for  .the  sale  of  said 
machine  or  Invention.  (4)  That  the  plaintiff 
had  applied  to  the  United  States  government 
for  a  patent  upon  tbe  said  invention  in  the 
United  States,  and  that  the  same  had  been 
granted,  and  that  application  for  a  patent 
would  be  made  at  once  to  Great  Britain, 
France,  Germany,  and  Austria-Hungary. 
The  answer  then  proceeds  to  state  that  these 
representations  were  false  and  untrue,  and 
that  defendants  relied  upon  them,  and  would, 
not  liave  executed  the  contract  unless  they 
had  believed  that  the  representations  were 
true.  The  answer  further  pleads  tliat  at  the 
time  the  contract  was  made  W.  E.  Damon 
agreed  with  the  defendants  to  look  after  the 
installation  of  machinery  In  tbe  mills,  and 
to  direct  tbe  location  of  said  machines  in 
said  mills,  that  this  part  of  the  agreement 
was  omitted  from  the  contract  by  the 
draftsman  thereof  by  oversight  or  mistake, 
and  that  said  Damon  had  failed  and  re- 
fused to  comply  with  this  provision  of  the 
rantract.  Proof  was  taken,  and  on  flnai 
submission  the  chancellor  gave  Judgment  In 
favor  of  plaintiff.  From  that  judgment  tbe 
defendants  appeaL 

It  appears  from  tbe  evidence  that  Mr. 
Demon,  who  at  one  time  bad  rendered  some 
assistance  to  Mr.  Haag  In  a  libel  suit  pend- 
ing against  the  latter,  called  on  Mr.  Haag  at 
Henderson,  and  su^ested  tbe  advisability 
of  his  buying  tbe  territory  In  question,  and 
organizing  a  company  to  manufacture  and 
sell  the  "missing  link."  N^otlations  pended 
for  some  time.  Mr.  Damon  and  the  Messrs. 
Haag  discussed  the  merits  of  the  invention, 
and  Mr.  Damon  submitted  to  them  numerous 
recommendations  from  millers  who  liad  used 
the  machine.  Mr.  F.  Haag  went  to  Bowling 
Green  and  saw  the  machine  In  operation  at 
Auburn  and  Smith's  Groye,  and  talked  with 
the  millers  about  It  A  proposed  contract 
was  first  drafted  by  defendants'  attorneys 
This  was  submitted  to  Mr.  Damon,  but  be 
refused  to  sign  it  because  the  contract  stated 
that  a  patent  had  been  obtained,  whereas  It 


bad  only  been  applied  for.  There  were  also 
other  objectionable  features.  Finally,  after 
five  or  six  weeks,  the  contract  sued  upon  was 
executed.  After  the  contract  was  entered 
into,  defendants  proceeded  to  put  the  ma- 
chine on  tbe  market  They  employed  some 
four  or  five  men  for  this  purpose.  The  ma- 
jority of  them  were  not  well  qualified  for 
the  work.  Some  time  later  Mr.  Damon  sug- 
gested to  them  the  propriety  of  their  employ- 
ing a  man  and  training  him  for  tbe  work  of 
Installing  the  machines,  as  he  still  bad  the 
Eastern  part  of  the  United  States,  and  would 
necessarily  be  away  from  home  a  consid^ 
able  portion  of  the  time,  and  his  absence 
would  interfere  with  th^  prtqwr  installa- 
tion. Some  weeks  later  the  defendants  be> 
came  dissatisfied  with  their  contract  Their 
evidence  is  to  the  ^ect  that  tii^  salesmen 
found  that  tbe  territory  which  tlkc^  canvas- 
sed bad  already  beoi  canvassed,  and  that 
tbe  "missing  link*'  did  not  come  np  to  tbe 
representations  made  by  Mr.  Damon,  Thej 
also  say  that  be  mlsr^wesented  tbe  number 
of  mills  in  the  territory  wUdi  tbay  had 
boni^t  In  addition  to  tbls  evidwce,  there 
was  evldoice  of  tbe  fact  that  there  wwe  (Ab- 
er  machines  om  tbe  market  which  did  tbe 
same  work  as  tlie  "missing  Itaik,"  and  were 
considwed  more  satlsfiictory.  Tbls  diaracter 
of  evidence  came  principally  from  competi- 
tors. Tbe  Messrs.  Haag  also  say  tliat  at  tbe 
time  the  contract  was  entoed  into  Mr,  Dam- 
on agreed  to  look  after  the  installation  of  tlw 
machines,  but  thereafter  declined  to  carry 
out  this  part  of  the  contract  On  the  otb^ 
band,  the  evidence  for  tbe  plaintiff  Is  to  the 
effect  that  the  "missing  link,"  when  properly 
Installed,  was  a  great  success.  A  number  of 
millers  who  had  wed  the  machine  say  that 
it  gave  great  satisfaction.  Plaintiff's  wit- 
nesses also  say  that,  while  there  were  certalv 
machines  on  the  market  designed  to  do  the 
work  of  the  "missing  link,"  they  worked  «a- 
tlrely  on  a  different  plan,  and  did  not  accom- 
plish the  same  results.  It  Is  also  shown  that, 
when  the  contract  was  entered  Into,  defend- 
ants were  furnished  with  copies  of  the  liter- 
ature prepared  by  the  Damcm  Manufacturing 
Company,  and  ttiat  this  literature  contained 
nnnierona  recommendations  from  dlffeir«it 
millers  in  the  territory  assigned.  It  was 
also  shown  that  the  machine  was  a  good  sell- 
er in  the  hands  of  a  competent  salesman.  As 
a  matter  of  fact  a  patent  for  tbe  machine 
had  been  applied  for  In  the  United  States, 
and  was  approved  in  the  month  of  Decem- 
ber, and  was  granted  the  following  July. 
Patents  were  also  granted  in  Great  Britain, 
France,  and  Germany.  In  discussing  the 
question  of  the  installation  of  the  machines 
Mr.  Damon  said  that  he  did  not  want  any- 
l>ody  to  do  that  work  but  himself,  but  that 
be  wanted  them  to  take  Mr.  Henry  with  a 
view  to  training  him  so  he  could  do  It  This, 
however,  was  not  a  part  of  the  contract,  and 
was  not  intended  to  be  embraced  in  the  oon- 
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tract  The  defendants  knew  at  the  time  that 
he  had  other  territory  which  be  would  have 
to  look  after,  and  on  that  account  he  suggeat- 
ed  the  necessity  of  their  getting  a  competent 
man  to  install  the  machines.  He  never  at  any 
time  refused  to  Instruct  such  a  man,  but 
continually  Insisted  on  their  getting  a  man. 
He  did  write  that  he  would  be  out  on  the 
road  a  good  deal,  and  advised  them  to  get  a 
competent  man.  Later  he  received  a  letter 
from  the  defendants  referring  to  the  fact 
tliat  he  wished  to  be  relieved  of  the  respon- 
siblllcy  and  care  of  that  part  of  the  business. 
He  did  not  Intend  to  refuse  to  look  after  the 
installations  by  that  letter,  and  as  a  matter 
of  fact  did  look  after  the  Installattona  after 
ttiat  time.  Before  tiering  Into  the  contract, 
he  wrote  the  Messrs.  Haag  as  follows:  "We 
think  we  note  you  are  unnecessarily  tender- 
footed  and  would  suggest  that  If  you  have 
any  lingering  doubts  as  to  the  advisability 
of  entering  into  a  four  years  contract,  bind- 
ing yourself  to  pay  a  beggarly  pittance  of 
110.00  on  a  thousand  machines,  minimum, 
then  yon  take  the  same  territory  on  a  com- 
mission basis  of  50%,  put  yonr  men  in  the 
fl^d  for  three  to  six  months,  and  then  if 
your  experience  will  not  Justify  you  In  en- 
tering Into  the  contract,  you  need  not  do  so." 
It  appears  tliat  the  original  contract  drawn 
np  by  the  attorneys  for  the  defendants  had 
in  it  a  recital  to  the  effect  that  a  patent  had 
been  granted,  and  on  this  account  the  con- 
tract was  Tweeted  hy  the  plalntlfl.  The 
contract  flnally  ezeented  simply  mdted  that 
a  patent  had  been  aisled  toe.  Tbia  recital 
brought  home  to  the  defoidants  the  te.ct 
that  a  patmt  had  not  been  granted,  and 
there  was  ther^ore  nothing  in  the  conten- 
tion that  any  false  mtanr^reBentatlons  had 
been  made  on  this  point  The  r^reeentatlMis 
m  to  the  territory  being  unexplored  are  sub- 
stantially true.  It  is  not  shown  that  any  of 
the  territory  had  been  canvassed  except  Mis- 
souri, a  small  part  of  Illinois,  and  t^  city 
of  Milwaukee.  That  d^endants  knew  that 
this  part  of  the  territory  had  been  canvassed 
there  can  be  no  doubt  There  were  laid  be- 
fore them  the  recommendations  of  varloun 
millers  who  had  used  the  machine.  The  very 
fact  that  the  ma(Aine8  were  In  use  in  that 
territory  was  sufficient  to  appraise  them  that 
the  territory  had  been  canvassed. 

Upon  the  question  of  competition  there  is 
considerable  conflict  of  testimony.  It  Is 
shown  that  there  were  certain  scroll  ma- 
chines in  use.  There  was  no  r^resraitatlon 
that  there  were  no  such  machines.  On  the 
contrary,  one  of  the  pieces  of  literature  re- 
ferred particularly  to  that  class  of  machines. 
It  is  likewise  true  that  the  weight  of  evidence 
1b  to  the  effect  that  these  machines  operated 
upon  a  different  plan,  and  did  not  produce 
as  satisfactory  results  as  the  "missing  link." 
Here,  tfa^  we  have  a  case  where  every  op- 
portunity was  given  to  the  defendants  to  In- 


vestigate the  merits  of  the  ma<dilne  btfore 
the  contract  was  entered  Into.  Xhey  not 
only  read  the  literature  and  recommenda- 
tions presented  by  Mr.  Damon,  but  they  ac- 
tually visited  certain  mills  where  the  ma- 
chines were  In  use,  and  not  only  saw  them  in 
operation,  but  Inquired  of  the  millers  as  to 
the  results  obtained.  In  addltlcm  to  this, 
they  were  offered  the  opportunity  of  taking 
the  territory  upon  a  commission  basis  of  50 
per  cent,  and  then  deciding,  after  an  ex- 
perience of  three  to  six  months,  whether  or 
not  they  would  enter  into  the  contract  Up- 
on the  whole  it  seems  to  us  that  the  weight 
of  evidence  is  to  the  effect  that  no  fraudu- 
lent r^resentati(Hia  were  made  by  Mr.  Dam- 
on, but  that  the  contract  was  entered  into 
only  after  the  defendants  had  actually  made 
a  satisfactory  Investigation  as  to  the  merits 
or  the  machine  and  had  been  g^vea  full  oppor- 
tunity to  determine  for  themselves  whether 
or  not  they  would  enter  into  the  contract 

[2]  But  it  Is  further  contended  that  Mr. 
Damon  agreed  to  look  after  the  installation 
of  the  machines,  but  failed  to  do  so,  and  that 
this  provision  of  the  contract  was  omitted 
therefrom  by  fraud  or  mistake^  That  he 
agreed  to  assist  them  in  this  respect  there 
can  be  no  doubt  It  is  the  rule  however, 
that,  where  It  is  claimed  a  portion  of  a  con- 
tract was  omitted  by  mistake,  the  ertdraoe 
of  mistake  must  be  clear  and  convincine. 
Western  Mfg.  Go.  v.  Cotton,  126  Ky.  752, 
104  8.  W.  7S8,  81  Ey.  Law  Bep.  1190,  12  U 
B.  A.  (N.  S.)  427;  LiTermore  r.  Ulddles- 
borough  Town  Lands  Company,  10ft  Ky.  ICS, 
60  8.  W.  6,  20  Ky.  Law  Bep.  17<M;  CUca«a 
Bnlldlng  &  Ittg.  Co.  w.  Beaven,  149  Ky.  273, 
148  8.  W.  87. 

[S]  The  evidWMse  In  this  case  that  Mr. 
Danum  promised  to  assist  the  defendants  in 
the  installation  of  tto  machines  and  to  In- 
stmct  its  men  onployed  for  that  purpose  was 
intraded  to  be  a  part  of  the  contract  Is  by 
no  means  satlsCaetory.  We  ore  Indlned  to 
think  that  he  was  Intoested  "bi  tbe  snccesB 
of  defmdants  and.  In  the  success  of  the  ma- 
chine, and  as  far  as  he  could  do  so  he  want- 
ed to  look  after  the  tastallatlon  of  the  ma- 
chines. But  the  evldoice  does  not  Justtty 
the  conclusion  that  he  actually  entered  Into 
an  agreement  to  do  so,  and  this  agreement 
was  omitted  from  the  contract  by  mistake. 
Indeed,  <m  the  whole  case,  we  think  the  evi- 
dence fully  sustains  the  flwdiny  oc  the  dion- 
cellor. 

Judgment  affirmed. 


BEGLBT  T.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.   May  23, 
ldl3.) 

1.  HouiciDi;  (I  208*)  —  Etxdbhcs  —  Dtiho 
Declabations. 

A  declaration  by  deceased  after  he  receir- 
ed  a  mortal  wound,  had  been  advised  by  his 
physician  that  he  conld  not  get  weD,  ana  had 
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replied  that  all  he  hated  io  die  for  was  hit  chU- 
dren,  i8  admissible  an  a  dytiiK  declaration  made 
with  a  aense  of  impeDding  iSisolution. 

[Ed.  Note.— For  oAer  caseB,  see  Homicide, 
Cent,  Dig.  li  4S0-437;  Dec  Dig.  S  203.*] 

2.  HOUCIDB  (I  807*)— TBIAIr-lNSranCTIOIIS. 

lu  a  prosecation  for  homicide,  where  it 
appeared  taat,  after  deceased  had  applied  a 
vile  epithet  to  him,  accused  went  into  a  store- 
boQse,  and  got  his  piato],  and  while  others  were 
holding  tdm,  and  there  was  a  general  mei6e, 
deeeaaed  waa  ahot,  an  InstracUon  on  recklesa 
handling  of  a  pistol  was  proper. 

[Ed.  Note.— For  other  cases,  sea  HonncMct 
Gent.  Dig.  H  6S8-M1;  Dec  Dig.  i  807.*] 

8.  HouiciDK  (I  840»)— iNSTBconow. 

In  a  prosecation  for  homicide,  where  it 
appeared  that,  after  deceased  bad  insulted  ac- 
cased,  the  latter  went  into  a  storehouse  end 
got  his  pistol,  and  returned  with  it  cocked, 
and  that  while  others  were  trying  to  bold  him, 
and  there  was  a  general  scramble,  deceased 
was  shot,  the  refusal  of  the  court  to  give  an 
Inatmction  on  invtduntair  manslaughter  was 
Dot  prejudidal;  this  ohvfouriy  not  being  a 
case  of  an  a<^identa]  or  intentional  killing, 
and  the  evidence  warranting  a  much  higher  de- 
gree of  punishment  than  a  mere  conviction  of 
voluntary  manslaughter,  which  was  had. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  71&-717,  720;  Dec  Dig.  {  340.»] 

Appeal  from  Circuit  Court,  Periy  County. 
Brown  Begley  was  convicted  of  voluntary 
maoslaughter,  and  he  appeals.  Affirmed. 

Wootton  &  Morgan,  of  Hazard,  for  appel- 
lanL  James  Oamett;  Atty.  Oen.,  and  Over- 
ton S.  Hogan,  Ant  Att7<  Ova.,  tot  the  Com- 
monwealth. 

CLAT,  0.  Defendant,  Brown  Begley, 
was  Indicted  for  the  murder  of  Jesse  Barger. 
A  Jury  found  Mm  guilty  of  voluntary  man- 
alanghter,  and  he  was  given  an  indeterminate 
mntoice  of  from  2  to  21  yean  In  the  peni- 
tentiary. From  the  Jndgnmit  of  convicticHi 
he  appeals.  . 

The  homicide  took  place  under  the  follow- 
ing drcnmstancei:  Defendant,  John  Deatim, 
and  Jesse  and  Henry  Barger  were  pitching 
horseshoes  near  a  storehouse  belonging  to 
Jobn  Deatrai.  Defendant  and  Hairy  Barger 
were  parjtners,  while  Denton  and  Jesse 
Barker  were  partners.  At  the  end  of  each 
game  the  loam  would  aet  up  to  dder.  When 
defsidAnt  came  to  the  Deaton  store  lu  the 
afternoon,  ha  carried  a  pistol  in  a  bolster 
around  bis  waist  When  the  playing  began, 
be  left  the  pistol  in  the  store.  According  to 
the  evidence  of  Henry  Barger,  a  taotber  of 
the  deceased,  then  was  a  dispute  as  to  who 
won  the  last  game.  Jesse  Barger  claimed 
bis  sboea  were  the  closer,  tbe  defendant 
elatmed  tbe  otmtiary.  Jesse  Barger  said, 
"Maybe  you  will  give  me  the  lie  orar  It" 
a%e  defeiulant  told  him  that  he  was  a  Uar. 
Jean  Barger  then  said,  "Ton  are  a  lying  son 
of  a  bitch."  Defendant  said.  "I  won't  take 
it;"  and  started  down  tbe  road  toward  the 
storehouse.  He  wwt  into  the  storehouse, 
and  came  ont  "wltb  bis  pistol  and  ber  cock* 
ed,  and  bis  fingers  on  tbe  trigger,  and  hold 


of  ber  this  way."  He  had  hold  of  the  pistol 
with  both  hands.  When  defendant  came  ont 
of  the  store,  John  Deaton  grabbed  at  him  and 
missed  him.  Qarrett  Bowling  then  grabbed 
defendant  Witness  and  John  Deaton  then 
began  to  strike  and  throw  each  other  around. 
John  Deaton  threw  witness  on  the  ground. 
Just  after  he  caught  John  Deaton  the  last 
time  the  pistol  fired.  When  witness  arose 
defendant  and  Jesse  Barger  both  had  hold  of 
the  pistol.  Jesse  said,  "Give  me  tbe  pistol." 
He  also  said,  "He  shot  me."  When  Begley 
came  out  of  the  door,  Jesse  Barger  was  from 
36  to  40  feet  away.  He  started  toward  the 
store  with  two  horseshoes  in  his  hand.  At 
the  time  Jesse  Barger  was  shot,  he  did  not 
have  either  of  the  horseshoes  in  bis  hand. 
According  to  John  Deaton,  Henry  Barger 
himself  told  defendant  to  get  his  pistol, 
saying,  "We  won't  take  this."  The  de- 
ceased, Jesse  Barger,  said:  "If  yon  want  to 
flght,  you  can  fight  us  a  (air  fight;  we  haven't 
got  any  pistol;  you  needn't  go  and  get 
your  pIstoL"  Defendant  went  into  the  store- 
house and  came  out  with  his  pistol  in  his 
hand.  When  he  came  out,  the  witness  went 
to  him,  and,  throwing  his  right  arm  around 
him,  took  hold  of  his  pistol  with  his  left 
hand.  When  witness  took  hold  of  the  pistol* 
defendant  held  the  pistol  with  both  hands. 
Garrett  Bowling  also  caught  hold  of  defend- 
ant from  behind.  Defendant  said:  "Boys, 
be  careful,  yon  are  scuffling  over  this  pistol, 
and  she  Is  liable  to  go  off  and  hit  somebody." 
Wben  the  pistol  went  off,  Jesse  Barger,  the 
deceased,  was  very  close  to  defendant  As 
well  as  witness  could  remember,  defendant 
had  hold  of  the  handle  of  the  pistol  with  his 
right  hand,  and  his  left  hand  was  hold  of  the 
cylinder.  When  the  pistol  went  off,  witness 
had  his  left  hand  on  the  barrel,  and  his  hand 
was  powder  burned.  When  witness  took 
hold  of  defendant,  defendant  remarked  that 
he  did  not  want  any  trouble.  Oarrett  Bowl- 
ing teattfled  that  when  the  discussion  arose 
over  whether  or  not  Jesse  Barger  had  moved 
the  shoe,  defendant  told  him  "every  time  he 
said  he  didn't  put  It  there  be  was  a  God 
damned  Uar."  Jesse  said,  "Every  time  be 
said  be  slipped  tbe  shoe  np  there,  be  was  a 
God  damned  son  of  a  bitch."  Defendant 
then  tnmed  and  started  to  the  storehouse, 
at  the  same  time  saying  he  would  not  take 
that  Defendant  wrait  into  tlie  storehouse, 
and  came  ont  with  a  pistol  in  both  hands. 
Witness  took  bade  hnMB  on  blm,  and  told 
him  be  must  give  that  ptstoL  He  did  not 
remonbw  of  defOidant  saying  anything.  He 
thinks  the  pistol  was  cocked,  bat  never  saw 
him  cock  It  About  that  time  John  Deaton 
took  hold  of  the  plstoL  When  John  Deaton 
caught  the  pistol,  defmdant  "had  her  in  his 
right  band,  grabbed  liold  of  tbe  breedi  of  ber 
and  his  thumb  on  the  lock  of  her  and  ber 
cocked."  John  Deattm  tocA  bold  of  the  bar- 
i^.   While  witness  and  John  Deaton  were 
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taoIdiDg  defendant,  defendant  was  not  trying 
to  do  anything.  When  Jesse  Barger  ap- 
proached, he  raised  the  mule  shoe  over  de- 
fendant's head,  and  told  him,  "If  he  fooled 
with  blm,  he  wonld  split  his  God  damned 
brains  out"  Henry  Barger  then  struck 
John  Deaton,  knocking  him  hack  loose  from 
the  plstoL  John  recovered  and  hit  Henry  in 
the  face,  knocking  him  nearly  down.  Deaton 
then  cangbt  the  pistol  In  his  left  hand,  and 
Jerked  Brown  aroond  to  the  right  Henry 
then  stradc  Deaton  again  In  the  same  way. 
Deaton  struck  Henry,  Henry  reoovered,  and 
came  at  blm  the  third  time.  Deaton  then 
dntched  the  mnmle  of  the  pistol  In  his  left 
hand,  "and  the  pistol  went  down  ont  of  my 
sight  and  him  hold  of  the  mnzsle  of  ber  with 
bis  left  band,  and  before  she  come  hack  in 
my  slg^t  (I  was  in  bdiilnd  Brown)  she  flred.** 
▲t  the  time  the  pistol  whs  flred  Jesse  Barger 
was  reaching  after  It  with  both  hands.  I^. 
Oroas  testlfled  that  the  ball  tnm  the  plaUA 
entered  the  left  side  of  deceased;  deceased 
died  from  the  effects  of  It  tiie  next  day. 
After  examining  the  wonnds,  the  doctor  told 
deceased  that  he  ttionght  he  was  going  to 
die.  Deceased  replied  that  all  he  hated  to 
die  for  was  bis  children.  Hie  gave  deceased 
a  hypodermic  of  morphine  to  reltere  his  snf- 
ferli^,  and  later  on  gave  him  another.  On 
cross-examination  the  doctor  said  that  be 
told  deceased  that  he  did  not  think  be  could 
live.  The  effect  of  the  morphine  was  to 
brighten  the  mind  of  deceased.  Deceased 
then  made  a  statement  as  to  how  the  difficul- 
ty occurred.  The  material  part  of  the  state- 
ment is  that  "he  (Brown  Begley)  creened  the 
pistol  and  he  shot"  Afterwards  the  dying 
declaration  was  excluded,  and  the  Jory  told 
not  to  consider  It 

The  defendant  testlfled  to  the  fact  that 
they  were  all  engaged  in  pitching  horseshoes. 
His  side  won,  and  they  started  to  set  up  to 
elder.  Jesse  said  "they  had  beat  us."  Wit- 
ness then  went  into  the  storehouse,  thinking 
ttiat  they  were  all  coming  in.  He  got  his 
coat  and  hat  and  pistol,  and  walked  out 
John  Deaton  and  Garrett  Bowling  both  seiz- 
ed him,  and  began  to  scuffle  around  with  him. 
They  had  him  bent  over.  At  that  time 
Henry  Barger  was  cursing,  and  saying  that 
"he  wasn't  going  to  set  up  the  cider."  He 
never  even  saw  Jesse  Barger  when  the  pistol 
went  off.  He  never  shot  the  pIstoL  He 
never  attempted  to  raise  the  pistol  or  to 
shoot  it.  He  had  brought  his  pistol  there, 
and  left  it  in  the  storehouse,  and  went  there 
to  get  it  for  the  purpose  of  taking  it  home. 
Before  he  went  into  the  storehouse,  he  and 
Jesse  had  some  words.  They  gave  ea*^  oth- 
er the  lie  and  something  else.  The  pistol 
be  bad  was  a  40,  and  he  carried  It  In  a  hip 
bolster.  When  the  pistol  went  off,  he  felt  no 
rebound  from  it;  could  not  even  say  that 
the  i^tol  was  la  his  hand.  Uzzle  Deaton 
says  that  the  defmdant  and  deceased  bad  a 
dispute  about  the  game.    Defendant  that 


started  toward  the  store.  When  he  got 
about  half  way,  he  said,  "All  of  yon  come 
on,"  and  laughed.  She  never  saw  defendant 
go  into  the  store.  The  next  time  she  saw 
him,  both  John  Deaton  and  Garrett  Bowling 
had  hold  of  him.  Henry  Baiter  b truck  John 
Deaton,  and  about  that  time  the  pistol  went 
off. 

[1]  It  is  insisted  for  the  defendant  that, 
notwithstanding  the  fact  that  the  court  snb- 
sequently  withdrew  from  the  consideration 
of  the  Jury  the  dying  declaration  of  Jesse 
Barger,  yet,  In  view  of  the  fact  that  the 
statement  had  been  admitted,  it  was  im- 
possible to  ronove  the  effect  which  it  pro- 
duced by  merely  telling  the  Jury  not  to  con- 
sider it  Why  tbe  court  sutwequently  with- 
drew the  dying  declaration  does  not  satis- 
factorlly  appear.  The  evidence  of  the  at- 
tending physician  to  whom  the  declaration 
was  made  Is  to  the  effect  that  he  advised  the 
deceased  that  be  conM  not  get  weU.  Tbe  de- 
ceased answa«d,  in  ^ect,  ttiat  all  he  hated 
to  die  for  was  his  children.  At  the  time 
the  deceased  was  mortally  wounded,  and  the 
declaration  was  made  during  the  night  pre- 
ceding his  death.  He  died  the  next  morning. 
The  etetement  was  not  made  at  a  time  when 
his  mind  was  clouded  or  rendered  nncon- 
sdoos  by  moiiAlne.  As  a  matter  of  Act  Uie 
declaration  was  made  whoi  deceased  knew 
that  he  was  going  to  die  and  had  abandoned 
all  hope  of  life,  and  with  a  sense  of  Impend- 
ing dissolution.  Commonwealth  r.  Ha^s, 
124  Ky.  see,  M  S.  W.  348,  80  Ky.  l«w  Rep. 
610;  Kennedy  t.  Conuionwealtb,  IM  S.  W. 
242,  30  Ky.  Law  Rep.  106S;  Kelly  r.  Gom- 
monwealtb,  119  S.  W.  809.  We  thertfore 
conclude  that  the  stetemoit  in  duestlcn  ma 
competent  as  a  dying  declaration. 

[2]  Tbe  court  Instmcted  tbe  Jnry  on  mvr* 
der,  Toluntary  manslan^tor,  acddoita] 
shooting,  and  reckless  handling  of  flrearma 
Defendant  claims  that  tbe  oonrt  erred  in  giv- 
ing an  Instruction  on  the  reckless  ha^flBng 
of  flreanns,  and  in  fniling  to  give  an  in- 
struction on  Involuntary  manslaughter.  Tlie 
evidence  in  the  ease  leaves  no  doubt  that  de- 
fendant was  called  a  vile  eitfthet  by  tiie  de- 
ceased. There  is  a  conflict  In  the  evidoue 
as  to  whether  tetendant  said  lie  would  not 
stand  for  that,  or  whether  Hmry  Barg^  re- 
marked that  they  would  not  stand  for  It,  and 
told  him  to  go  get  bis  plstoL  At  any  nU, 
defendant  immediately  went  for  bis  i^stol. 
which  was  In  the  storehonM.  He  came  out 
with  bis  idstol,  according  to  some  of  the 
witnesses,  in  b^  bands^  and  according  to 
others  in  bis  right  hand.  Tbe  pistol  was  not 
In  his  holster.  The  evMenoe  leaves  no  doubt 
that  the  ^Btol  was  codted,  for  it  was  of 
the  kind  that  wonld  not  go  off  unlesa  co^ed. 
Though  claiming  that  be  did  sot  Are  the  piB- 
tol,  and  that  he  did  not  intraid  to  shoot  tbe 
deceased,  but  that  the  shot  waa  tbe  teanUt  ot 
an  accident  occasioned  by  the  fact  that  be 
was  being  held  by  others,  the  fact  neverthe- 
less remains  that  the  pistol  wu  disdiaiged. 
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and  the  ball  struck  and  killed  Jesse  Bar- 
ger,  a  man  wbo  had  Just  previously  insulted 
him,  and  whose  remarks  were  the  cause  of 
his  going  after  the  pistol.  There  was  evi- 
dence from  which  the  Jury  could  Infer  that 
defendant  either  shot  the  man  that  he  in- 
tended to  shoot,  or  that  he  carelessly  and 
negligently  turned  the  pistol  in  his  direction 
and  fired.  We  conclude  therefore  tliat  the 
court  did  not  err  In  instructing  the  Jury  on 
the  reckless  handling  of  the  pistol. 

[S]  Without  passing  on  the  question  of 
whether  or  not  an  Instruction  on  Involuntary 
manslaughter  should  have  been  given,  we 
conclude  that  the  failure  to  give  such  an  In- 
atmetlon  was  not  prejn^dal  error  under  the 
tects  of  thla  case.  Those  who  seized  defend- 
ant were  evidently  trying  to  prevent  him 
from  shooting  the  deceased.  Notwithstand- 
ing tb^r  efforts  hi  this  direction,  he  soiiceed- 
ed  In  his  purpose.  Acddmtal  and  nnlnten- 
tional  killings  do  not  happen  In  this  way. 
The  evld^we  would  have  Justified  a  much 
heavier  penalty. 

Jndgmmt  affirmed. 


CHILTON  T.  BELL  COUNTY  COKE  &  IM- 
PROVEMENT CO. 

(Court  of  Appeals  of  Kentucky.   Bfay  20, 
1913.) 

1.  cobvobattoits    {%    206*)  —  cobpobati: 
Wbonos— Actions  by  Stockholdkbs. 

Minorl^  stockholders  may  sue  for  them- 
■elvM  and  other  stockholders  for  a  wrong  done 
to  the  corporation,  where  the  officers  have, 
after  request  refosed  to  take  any  action,  or 
where  they  are  so  concerned  in  the  wrong  com- 
plained of,  or  hostile  to  any  attempt  to  vindi- 
cate the  rights  of  the  corporation,  that  it  is 
reaaooably  certain  that  a  request  to  proceed 
will  be  nnavailing;  and,  where  four  of  the 
seven  directors  of  a  corporation  are  interested 
adversely  to  the  corporation,  the  minority 
stockholders  may  sue. 

[Ed.  Note.— For  other  casea,  see  Corpora- 
tions.  Cent  Dig.  H  791-796;  Dec  Dig.  % 
30&*j 

2.  COBTOBATIOITS   (|   318*)— OmoEBa— Pow- 
BB8. 

An  officer  of  a  corporation  cannot  make  a 
contract  for  the  corporation  with  himself,  nor 
can  he  act  for  the  corporation  at  a  meeting  of 
the  directors  to  make  a  contract  with  liimBelf, 
and  an  acceptance  by  four  of  the  seven  direc- 
tors of  the  corporation  of  a  deed  executed  to 
the  corporation  by  one  of  the  foor.  Is  not  bind- 
liqc  on  the  corporation. 

TEd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1401,  1402,  1404-1406, 
1406,  1409,  1412-1414;  Dec.  Dig.  S  816.*] 

8L  COBPOBATIORB  (|  80*)~ABTIOUU  OV  INCOB- 

POBATION— CONSTBUCTION . 

The  articles  of  a  corporation  organised  to 
purchase  and  sell  the  lands  of  an  incorpora- 
tor provided  that  the  authorized  stock  should 
be  $400,000  in  shares  of  SlOO  each,  of  which 
$27K.0<DO  should  be  fuUy  paid  up  by  the  convey- 
ance to  the  corporation  of  such  lands,  end  that 
when  the  landa  were  ao  conveyed  the  stock 
should  be  iaaued  fully  paid  up.  Subsequently 
$125,000  of  stock  waa  canceled.  The  stock 
was  sold  at  $26  a  sliare,  $5  to  be  nsed  by  the 
company  directors,  wbo  directed  the  payment 


to  the  incorporator  of  money  not  to  exceed 
$65,000  for  the  lands  conveyed.  Held,  that  the 
payment  of  $55,000  was  in  full  for  the  land; 
it  being  20  per  cent  of  the  cost  price  of  the 
stock  to  be  turned  over  to  blm. 

[Ed.  Note.— For  other  casea,  see  Corpora- 
Hona,  Cent  Dig.  {J  97-100;  Dec.  Dig.  \  SO.*] 

4.  CORPOBATIONS    (j    30*)  —  CONVBTANM  OW 
PBOPKBTT— INTEBBBT  ON  PbICE. 

Where  an  incorporator  of  a  corporation 
organized  to  purchase,  hold,  and  sell  his  real 
estate  delayed  tendering  a  conveyance,  due  to 
litigation  over  the  lands  between  himself  and 
third  persona,  the  incorporator  was  not  entitled 
to  interest  on  the  price  before  tendering  a  deed, 
but  he  should  be  allowed  interest  from  the  date 
of  the  deed. 

[Ed.  Note. — For  other  caaes,  aee  Corpora- 
tions, Cent  Dig.  H  07-100;  Dec.  Dig.  %  30.*] 

6.  GOBPOBATIONS    (|    668*)  —  Keckivkbs  — 
Obounds. 

Where,  in  a  suit  by  minority  stockholders 
of  a  -corporation  orgamzed  to  purchase,  bold, 
and  aell  real  estate  of  an  incorporator,  it 
appeared  that  a  conveyance  was  made  subject 
to  a  settiement  to  be  made  between  the  incor- 
porator and  the  corporation,  and  that  no  settie- 
ment waa  made,  and  that  after  the  death  of 
the  incorporator  a  son  of  the  incorporator,  irtio 
acted  BB  president  of  the  corporatTonj  and  who 
liad  charge  of  the  property,  bad  made  no  set- 
tiement and  tiiat  there  had  been  no  meeting 
of  the  board  of  directors  for  several  years, 
the  court  must  refer  the  case  to  a  commission- 
er to  make  a  settiement  but  will  not  appoint 
a  receiver  in  the  absence  of  any  ground  be- 
ing shown  therefor. 

[Ed.  Note.— For  other  cases,  aee  Corpora- 
tions, Cent  Dig.  H  2201-2216;  Dec.  IHg.  | 
653.*] 

Appeal  from  Circuit  Court  Bell  County. 

Action  by  J.  E.  Chlltoii,  suing  for  him- 
self and  other  stockholdctrs  of  the  Bell 
County  Coke  &  Improvement  Co.,  against  the 
Bell  County  Coke  &  Improvement  Co.  From 
a  Judgment  of  dismlsgal,  plaintiff  aiveals. 
Reversed  and  renianded. 

J.  W.  Alcorn,  of  Stanford,  and  Metcalf  & 
J^&ries,  of  PinoTllle,  for  appellant  Logan, 
Bfanning  ft  Babbage,  of  Plneville,  for  ap- 
pellee. 

HOBSON,  C.  J.  In  the  year  1890  Judge 
Vincent  Boreing  owned  1,000  acres  of  land 
near  Plneville.  He  and  some  of  his  associ- 
ates conceived  the  Idea  of  organizing  a  cor- 
poration which  should  take  over  this  land, 
lay  out  an  addition  to  the  town  of  Plneville 
upon  it,  and  sell  -It  oat,  so  far  as  it  was 
suitable  for  town  purposes,  holding  the  re- 
mainder for  pnlnlng  and  other  purposes. 
Thereupon,  on  February  16,  1890,  they  or- 
ganized a  coritbration,  known  as  the  Bell 
County  Coke  ft  Improvement  Co.,  which  was 
Incorporated  under  the  general  statutes  of 
the  state  then  In  force.  Hiaa  fourth,  fifth, 
and  seventh  sections  of  the  articles  of  incor- 
poration are  as  follows: 

"(^  The  authorized  capital  stocft  of  Qie 
corporation  shall  be  four  hundred  thousand 
dollars  ($400,000),  to  be  Issued  In  shares  of 
one  hundred  dollars  ($100)  each,  of  which 
capital  stock,  tfro  hundred  and  seventy-five 
thousand  dollars  ($275,00(9  shall  be  folly 
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paid  ap  by  the  conveyance  to  this  corporation 
ot  about  one  thouaand  acres  of  mineral  and 
bottom  lands  adjoining  West  PlneviUe,  in 
Bell  county,  Kentucky,  and  when  said  lands 
are  conveyed  to  and  accepted  by  this  corpo- 
ration the  said  amount  of  stock  shall  be  issued 
fully  paid  up  and  nonassessable  for  any 
purpose.  The  remaining  capital  stock  as 
hereby  authorized  may  be  issued  at  such 
times  and  upon  such  conditions  as  the  board 
of  directors  may  order,  and  the  corporation 
may  sell  all  or  any  part  of  its  said  remain- 
ing capital  stock  at  a  price  not  less  than 
twenty-five  dollars  ($25)  per  share,  and  when 
issued  the  stock  shall  also  be  fully  paid  up 
and  nonassessable,  and  no  liability  shall  at- 
tach to  any  stockholder  by  reason  of  his 
stock  having  been  sold  or  porcbased  at  less 
than  its  par  value. 

"(0)  The  affairs  of  the  corporation  shall  be 
conducted  by  a  board  of  seven  directors,  who 
shall  be  elected  annually  by  the  stockholdera, 
upon  the  second  Tuesday  of  each  January, 
and  hold  their  offices  for  one  year,  or  tmtU 
their  anccessors  are  elected  and  qualified. 
The  board  of  directors  shall  elect  from  its 
members  a  president,  vice  president,  and  a 
secretary  and  treasurer  and  may  appoint 
and  supply  sudi  otliar  officers  and  agents  as 
may  be,  or  become  necessary  for  the  transac- 
tlou  of  the  business  ot  the  corporation.  The 
board  ot  directors  for  the  ensuing  year,  end- 
ing on  the  second  Tuesday,  In  January,  1891, 
shall  be  composed  of  the  fidlowlng  named  In- 
OOTporators:  Vlncmt  Boreing,  J.  T.  Btchey, 
H.  J.  Mobs,  J.  A.  Craft,  W.  O.  Weldi,  J.  S. 
Hughes  and  K.  C  Ford." 

"(7)  The  greatest  amount  of  Indebtedness 
or  liability  to  whidi  the  corporation  may  sub- 
ject itself  shall  be  twenty-flve  thousand  d<d- 
lars  <|2S,00(9." 

On  the  some  day  at  a  meting  of  the  board 
of  dirednrs,  the  followiiv  action  was  taken: 
"The  following  officers  elected:  President, 
V.  Boreing,  vice  president,  J.  T.  Blchey,  sec- 
retary and  treasurer,  R.  C.  Ford.  The  presi- 
dent appointed  a  committee  of  one  to  employ 
a  competent  civil  engineer  to  lay  off  town  lota 
on  the  property  belonging  to  the  said  corpo- 
ration and  to  have  maps  of  same  published. 
The  said  town  to  be  called  *ML  Vincent  Addi- 
tion.' The  secretary  ordered  to  make  call 
for  SO  per  centum  of  the  capital  stock  sub- 
scribed, to  be  paid  by  25th  February,  1890." 

At  the  next  meeting  of  the  board  of  direc- 
tors, on  February  2Sth  this  action  was  taken: 
"On  motion  W.  G.  Welch  was  appointed 
acting  secretary.  On  motion  it  was  ordered 
that  95  per  cent  of  the  proceeds  of  the  first 
call  for  60  per  cent  of  the  stock  subscription 
be  paid  by  the  treasurer  to  Vincent  Boreing, 
upon  the  purchase  from  him  of  1,000  acres  of 
land  near  PlnevlUe,  as  soon  as  the  committee, 
atMve  appointed,  are  satisfied  of  the  title  to 
said  lands,  5  per  cent  being  retained  for  ex- 
pense <^  books,  plats,  maps,  etc" 

After  this,  from  time  to  time,  there  were 


meetings  of  the  board  looking  to  the  selling 
of  lots  and  making  other  arrangements  to 
that  end.  At  a  meeting  of  the  board  of  di- 
rectors on  March  25,  1890,  this  action  was 
taken:  "On  motion  It  Is  ordered  tliat  the 
treasurer  be  directed  to  pay  over  to  Vincent 
Boreing  all  money  received  by  him  to  an 
amount  not  to  exceed  $55,000,  this  being  for 
purchase  price  of  1,000  acres  of  land  to  be 
deeded  by  said  Boreing  to  the  company,  the 
treasurer,  retaining  5  per  cent  amount  re- 
ceived by  him  for  Incidental  expenses." 

At  a  meeting  of  the  board  of  directors  on 
May  3,  1890,  there  being  present  three  di- 
rectors beside  Boreing,  who  was  the  presi- 
dent, this  action  was  taken:  "Motion  J.  A. 
Craft  it  was  ordered  by  said  board  that  the 
company  accept  from  Vincent  Boreing  a  deed 
for  the  town  property,  and  that  said  Boreing 
hare  further  time  to  make  deed  to  the  rest 
of  the  property." 

At  a  meeting  of  the  stockholders  held  on 
January  13,  1891,  Vhicent  Boreing  held  750 
shares  of  stock,  and  at  a  meeting  of  the 
stockholders  on  January  12,  1892,  he  held 
1,050  shares.  At  a  meeting  of  the  stockhold- 
ers on  November  22,  1902,  this  action  was 
taken:  "V.  Boreing  in  settlement  of  contro- 
versy with  McGuire  of  Louisville,  Ky.  (tobac- 
conist) sold  to  said  McOuire  83  acres  that  he 
(Boreing  otherwise  intended  to  convey  to 
this  (the  Bell  County  Coke  &  Improvemoit 
Co.).  as  part  of  the  1,000  acres  sold  them  by 
title  bond  of  date.  It  Is  ordered,  en  motion 
of  J.  S.  Hocker,  that  said  Boreing's  proposd- 
tlon  to  let  company  have  83  acres  of  land 
owned  by  him  adjoining  the  land  held  by  this 
company  in  lieu  of  said  83  acres  heretofore 
transferred  to  said  McOuire,  be  and  same  is 
accepted." 

At  a  meeting  of  the  stoc^olders  on  Jan- 
uary 13,  1903,  at  which  Boreing  held  l^ll 
shares  of  stock,  the  following  action  was 
taken  by  the  stockholders:  "On  a  careful 
examination  of  the  records  and  hooks  ot  this 
company,  It  appears  that  1,345  shares  of 
stock  of  this  company  have  been  fully  paid, 
and  794  shares  of  stock  of  the  company  par- 
tially paid.  The  amount  paid  in  the  last- 
named  794  shares  b^ng  $7,652.50,  and  it  fur- 
ther appearing  that  2,138  shares  of  sto^ 
have  been  fully  and  partially  paid.  It  Is 
therefore  ordered  in  accordance  with  con- 
tract made  with  V.  Boreing  that  when  he 
makes  to  this  company  (the  Bell  Co.  Coke  & 
Improvement  Co.)  a  deed  of  general  warran- 
ty for  the  1,000  acres  of  land  referred  to  In 
his  title  bond  and  In  these  minutes,  the  said 
company  shall  Issue  to  him  (V.  Bordog) 
8to<^  In  said  company  to  the  amount  of  fill 
shares."  Upon  adjournment  of  that  stock- 
holders' meeting,  there  was  a  meeting  of  the 
directors,  at  whlcdi  Boreing  and  three  other 
directors  were  present  and  at  this  meeting 
of  the  directors  the  following  actliw  was 
token:  "Vincent  Boreing,  president,  executes 
and  tenders  a  deed  of  conveyance  to  the 
County  Coke  Jk  Improvement  Co.,  for  aw 
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1.000  acres  of  land  described  In  the  title 
bond  executed  by  him  on  March  2S,  1890,  as 
Amended  by  a  ratification  of  the  stockhoLders 
on  the  22d  day  of  November,  19CKi,  on  page 
24  of  the  minute  book  of  the  Bell  County 
Obke  &  Improvement  Company,  as  per  a 
-calculation  made  by  the  stockholders  of  said 
-company  on  said  date  (Nov^ber  22,  1002), 
which  shows  a  balance  of  purchase  money 
due  said  V.  Boreing,  of  $15,880,  with  inter- 
«8t  from  25th  day  of  March,  1800,  at  6  per 
cent  per  annum  until  paid,  which  Is  a  lien 
upon  the  property  desc^bed  and  conveyed  In 
the  deed  aforesaid,  and  said  deed  Is  accepted 
hy  the  board  of  directors  of  said  company, 
subject  to  a  surcharge  and  full  settlement 
hereafter  to  be  made  between  the  said  Bore- 
ing  and  the  company  aforesaid." 

The  two  deeds  referred  to  In  the  above 
order  made  by  the  board  of  directors  were 
duly  recorded,  the  first  on  May  6.  1890.  and 
the  other  on  January  17,  1903.  Judge  Bore- 
Ing  was  president  of  the  company  from  the 
time  it  was  oi^anlzed  until  his  death  in  Sep- 
tember, 1903.  This  suit  was  filed  on  June 
8,  1907,  by  J.  &.  Chllders,  J.  F.  Peyton,  and 
J.  B.  Ollkerson,  suing  for  themselves  and 
«ther  atoc^olders  in  the  company,  charg- 
ing, In  effect,  that  John  R.  Boreing  Is  the 
executor  of  his  father,  Vincent  Boreing,  and 
since  tiis  father's  death  had  been  the  presi- 
dent of  the  company,  that  he  holds  a  part  of 
the  stock  which  his  father  held,  and  that  a 
majority  of  tlie  other  directors  hold  a  part 
of  Oils  stock,  the  majority  of  the  directors 
t)eing  interested  In  the  estate  of  Judge  Bore- 
ing, and  80  unwilling  to  take .  any  action 
against  the  estate.  They  alleged  that  the 
two  deeds  above  referred  to  were  accepted 
from  Vincent  Boreing  at  meetings  of  the 
directors  when  only  three  directors  -  beside 
himself  were  present,  and  when,  as  h6  could 
not  vote  thereon,  there  was  no  quorum  of 
the  directors,  and  the  action  taken  by  the 
■directors  was  void  for  want  of  a  quorum ; 
that  when  the  stockholders  directed  that  611 
shares  of  stock  should  be  issued  to  Vincent 
Boreing  on  November  22,  1902,  they  con- 
templated that  these  611  shares  would  com- 
plete the  payment  to  Vincent  Boreing  for 
the  land,  and  that  nothing  further  was  ow- 
ing to  him.  They  also  charged  that  the  83 
acres  which  he  conveyed  to  the  company  In 
Ilea  of  the  S3  acres  which  he  bad  sold  were 
worth  one-tenth  as  much  as  the  land  he 
sold,  that  the  stockholders  agreed  to  the  sub- 
stitution hecause  of  his  wrongful  representa- 
tions to  them  that  the  two  parcels  were  of 
like  quality  and  value,  that  by  the  contract 
with  Boreing  in  which  the  1,000  acres  of 
land  was  taken  over  by  the  corporation, 
Boreing  was  to  be  paid  In  stock  for  the  land, 
and  iiot  in  money,  and  that  be  was  not  to 
he  paid  anything  until  he  tendered  to  the 
corporation  a  good  deed,  and  that  be  was  lu 
no  event  entitled  to  any  interest  on  any 
balance  of  the  consideration  until  the  deed 
was  mada  to  the  corporation.  They  alleged 


that  Vincent  Boreing  as  president  had  re- 
ceived certain  moneys  from  the  rents  of 
the  property  and  from  things  sold  off  the 
land ;  that  John  B.  Boreing  as  president  had 
also  received  like  sums,  and  there  had  been 
no  settlement  with  either  of  them.  They 
prayed  a  settlement  of  their  accounts,  and 
an  adjustment  of  the  rights  of  the  company 
with  Vincent  Boreing  and  his  estate.  An 
answer  was  filed  by  the  defendants.  The 
Issue  was  made  up,  proof  was  taken,  and 
on  final  hearing  the  circuit  court  dismissed 
the  plaintiffs'  petition.  The  plaintiffs  ap- 
peal. 

[1]  1.  As  to  the  right  of  the  plaintiffs  to 
maintain  the  action.  The  rule  is  that  stock- 
holders may  maintain  an  action  like  this 
(1)  if  it  appears  that  the  corporate  officers 
have,  after  request,  refused  to  take  any  ac- 
tion ;  or  (2)  that  they  are  so  concerned  in 
the  wrong  sought  to  be  redressed,  or  hostile 
to  any  attempt  to  vindicate  the  rights  of  the 
corporation,  that  It  is  reasonably  certain  that 
a  request  to  proceed  would  be  unavailing. 
Northern  Trust  Co.  v.  Snyder,  113  Wis.  516, 
89  N.  W.  460,  90  Am.  St  Rep.  867;  Wal- 
lace T.  Lincoln's  Savings  Bank,  89  Tenn.  630, 
15  S.  W.  448.  24  Am.  St  Rep.  625 ;  Botts  v. 
Slmpsonvllle,  etc.,  Turnpike  Co.,  88  Ky.  54. 
10  S.  W.  134,  10  Ky.  Law  Rep.  669,  2  L.  R. 
A  694.  Four  of  the  seven  directors  are  in- 
terested in  or  represent  the  estate  of  Judge 
Boreing.  The  object  of  the  suit  Is  hostile 
to  that  estate,  and  It  would  t>e  Idle  to  re< 
quest  these  four  directors,  including  the 
president  of  the  company,  to  take  action 
hostile  to  the  estate.  In  addition  to  this 
there  has  been  no  meeting  of  the  directors 
since  the  year  1904.  We,  therefore,  conclude 
that  if  a  wrong  has  been  done  the  corpora- 
tion, the  minority  stockholders  may  maintain 
an  action  to  correct  the  wrong.  Pittsburg, 
etc.,  R.  B.  Co.  V.  Dodd,  115  Ky.  176,  72  S. 
W.  822,  24  Ky.  Law  Rep.  2067;  Id.,  115  Ky. 
176,  74  S.  W.  1096.  26  Ky.  Law  Rep.  255. 

[2]  2.  As  to  the  deeds  accepted  by  the  di- 
rectors. At  each  of  the  meetings  of  the  di- 
rectors at  which  these  deeds  were  accepted 
by  the  corporation  only  three  of  the  direc- 
tors other  than  Judge  Boreing  were  present 
Three  of  the  directors  were  not  a  majority, 
as  there  were  seven  directors.  An  officer  of 
a  corporation  cannot  make  a  contract  for  the 
corporation  with  himself,  and  he  is  equally 
without  power  to  act  for  the  corporation-  in 
a  meeting  of  directors  to  make  a  contract 
with  himself.  Thus  In  Jones  v.  Morrison,  31 
Minn.  140,  16  N.  W.  854,  it  was  held  that  a 
director  cannot  properly  act  on,  or  form 
part  of  a  quorum  to  act  on  a  proposition  to 
Increase  his  own  compensation.  In  Van 
Hook  V.  Somerville  Man'fg  Co.,  5  N.  J.  Eq. 
137,  It  was  held  that  one  director  cannot 
with  two  others,  constitute  a  quorum  to  vote 
a  mortgage  from  the  company  to  himself, 
there  helng  five  directors  of  the  company. 
To  same  effect,  see  Butts  v.  Wood.  37  N.  Y. 
817;  Gurtln  t.  Salnum  River,  etc.  Go.,  130 


Digitized  by 


892 


1S6  SOUTHWESTEBN  BEPORTBB 


Cal.  345,  62  Pac.  B52,  80  Am.  St  Rep.  132 ; 
Beach  v.  Miller,  17  Am.  St  Rep.  300,  note; 
Star  Mills  v.  Bailey,  140  Ky.  194,  180  S.  W. 
1077,  140  Am.  St  Rep.  370.  We  therefore 
conclude  that  the  acceptance  of  these  deeds 
for  the  corporation  by  the  directors  did  not 
bind  the  corporation. 

[3]  3.  Ab  to  the  meaning  of  the  corporate 
articles.  It  is  specified  in  section  4  -that  the 
authorized  capital  stock  shall  be  $400,000  to 
be  issued  In  sharea  of  $100  each,  of  which 
capital  1275,000  shall  be  fnlly  vaiA  xxp  by 
the  conveyance  to  the  corporation  of  the 
lands,  and  when  the  lands  are  conveyed  this 
amount  of  stock  shall  be  Issued  fully  paid 
up  and  nonassessable  for  any  purpose.  We 
do  not  understand  that  Judge  Borelng  was 
to  take  the  stock  and  make  conveyance  of 
the  land.  Certainly  the  subsequent  action  of 
the  directors  and  the  stockholders  show  that 
no  one  so  understood  the  articles;  for  at 
a  later  date  the  remaining  stock  amounting 
to  $125,000  was  canceled.  The  corporation 
was  carrying  on  a  considerable  business,  and 
this  would  have  left' it  without  any  business 
capital  if  the  whole  of  the  $275,000  of  stock 
was  to  go  in  the  land.  It  Is  evident  that  the 
corporation  was  to  pay  Judge  Borelng  $65,- 
000  for  the  land  which  was  20  per  cent  of 
$276,000,  and  that  the  remaining  5  ]?er  cent., 
the  stock  being  sold  In  fact  at  $25  a  share, 
was  to  be  used  by  the  company.  It  does  not 
&I^>ear  that  there  was  any  violation  of  the 
B<eventh  section  of  the  articles  In  creating  an 
indebtedness  beyond  $25,000,  and  It  would 
seem  that  tiie  611  shares  of  stodi  were  turn- 
ed over  to  Judge  Borelng  by  the  stockhold- 
ers to  keep  the  Indebtedness  within  the  lim- 
its of  the  corporate  articles.  Part  of  the 
land  was  in  litigation,  and  he  was  not  ready 
to  make  a  deed.  Some  of  the  stock  had  not 
been  sold,  and  some  that  had  been  sold  had 
not  been  paid  for  in  full.  Ttom  time  to  time 
payments  were  made  to  Judge  Borelng  on 
the  land  in  anticipation  that  he  would  make 
a  deed  when  the  company  was  ready  for  It 
The  transactions  appear  to  have  been  with- 
in the  corporate  powers  of  the  company. 

[4]  4.  A  to  the  balance  due  Borelng.  We 
do  not  understand  from  the  action  of  the 
stockholders'  meeUug  on  January  13,  1903, 
that  the  611  shares  of  stock  were  to  be  Issued 
to  Borelng  in  settlement  of  the  balance  due 
him,  2,139  shares  of  stock  which  had  been 
fully  or  partially  paid  for  when  added  to 
the  611  shares  directed  to  be  Issued  to  Bore- 
lng, make  2,750  shares,  which  was  the  to- 
tal amount  of  stock  that  was  to  represent 
the  land.  But  a  part  of  the  2,139  shares 
of  stock  had  not  been  paid  for;  and,  as 
Borelng  only  received  $20  out  of  every  $25 
paid  in  for  stock,  it  Is  clear  that  there  was  a 
balance  due  Borelng.  Taking  that  resolu- 
tion in  connection  with  the  other  proceedings 
of  the  stockholders  and  the  undisputed  proof 
In  the  case,  Including  the  calculation  upon 
which  that  resolution  was  based,  we  con- 


clude that  Borelng  had  be&i  paid  no  part  of 
the  proceeds  of  the  794  shares  which  had  not 
be^  paid  op  in  full,  and  that  therefore  there 
was  $15,880  coming  to  him  at  that  time.  The 
calculation  above  referred  to,  which  is  filed 
by  the  secretary  of  the  company  with  bis 
deposition,  shows  this,  and  on  the  whole  rec- 
ord we  conclude  that  this  Is  the  truth  of" 
the  matter. 

Under  the  articles  of  incorporation  it  waa 
provided  that  "when  said  lands  are  conveyed 
to  and  accepted  by  this  corporation  the  said 
amoant  of  stock  shall  be  Issued  fully  paid 
up  and  nonassessable  for  any  purpose."  By 
tibe  action  of  the  directors  on  March  25, 1890, 
the  treasurer  was  directed  to  pay  over  to 
Vincent  Borelng  all  money  received  by  him 
to  an  amount  not  to  exceed  $65,000;  "this 
being  for  purchase  price  for  1,000  acres  of 
land  to  be  deeded  by  said  Borelng  to  the  com- 
pany." The  calculation  on  which  the  action 
of  the  stockholders  on  January  13,  ISOS,  was 
taken  shows  no  counting  of  interest,  and  In 
all  the  prevlons  proceedings  there  is  nothing 
showing  that  Interest  was  claimed  or  allow- 
ed. Upon  this  record,  which  is  all  we  have, 
Borelng  was  not  entitled  to  interest  on  the 
purchase  money  before  he  tendered  the  com- 
pany a  deed.  His  delay  In  tendering  the  deed 
was  due  to  litigation  over  the  land  between 
him  and  others,  and  finally  83  acres  of  oth- 
er land  was  snbstttnted  for  83  acres  of  the- 
land  which  Hie  company  had  bought  There- 
Is  nothing  In  the  record  to  warrant  na  In 
disturbing  the  settlement  made  between 
Judge  Borelng  and  the  other  stockholders  as 
to  this  83  acres,  but  on  the  facts  shown  he 
wds  not  entitled  to  interest  on  the  balance 
due  lilm  from  March  26,  1^.  He  should  be 
allowed  Interest  only  from  January  13,  1903, 
when  he  made  It  the  deed,  and  to  the  ex- 
tent that  this  deed  secures  to  him  Interest  on 
the  money  prevlons  to  this  date,  it  should  be 
canceled. 

[S]  6.  As  to  a  settlement  It  appears  from 
the  record  that  no  settlement  was  made  be- 
tween the  company  and  Judge  Borelng  be- 
fore his  death,  and  the  deed  is  made  "sabject 
to  a  surdiarge  and  full  settlement  hereafter 
to  be  made  between  said  Boretog  and  Uie 
company  aforesaid."  It  also  appears  that 
John  R.  Borelng,  as  president  of  the  com- 
pany, has  had  charge  of  the  property  for  a 
number  of  years,  that  he  has  made  no  set- 
tlement, and  that  there  has  been  no  meeting 
of  the  board  of  directors  since  1904.  No 
ground  Is  shown  for  the  appointment  of  a  re- 
ceiver, or  for  taking  the  property  out  of  the 
hands  of  the  president  of  the  company;  but, 
on  the  fscts  shown,  the  court  shonld  refer 
the  case  to  a  commissioner  to  make  a  aet> 
tlement  with  Jndge  Borelng,  who  V» 
property  of  the  company  for  many  yean 
before  his  death,  and  with  John  B.  Borelng, 
who  has  held  It  In  like  manna*  since  he  be- 
came president 

Judgment  reversed,  and  canse  rananded 
for  further  proceedings  eondstent  herewltli. 
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WAZ«EER  et  mL     OOODB  et  ftL  MTBIOK 
at  aL  T.  MORGAN  et  aL 
MTRICK  T.  HOOUEL 

<Goart  of  Appeals  of  Kentoeky.    Hay  20, 
1913.) 

1.  CouBTS  (5  90*)  —  JuBisDicnoK  —  IirjrriTC- 

TION— EkVIEW. 

Wb«re  the  reoord  on  motion  before  a  ixu- 
tke  of  the  Court  ^  Appeals  to  reinstate  a  tem- 
porarr  injunctiMi,  showed  that  notice  was  giv- 
en prior  to  the  appHcatioD  for  an  injunction  of 
the  Intended  application,  and  that  it  was  as  in- 
JnnctioD,  and  not  a  temporary  restrainlDK  or- 
der, that  was  lasned,  and  that  the  application 
for  the  injunction  was  resisted,  or  that  the  ad- 
verse party  had  at  least  an  opportunity  to  re- 
sist it,  the  justice  was  joatified  in  belienng  that 
it  was  a  temporary  injunction  that  he  was  ask- 
^  to  reinatate,  and  his  o[dnion  in  disposing  of 
the  moticm  was  not  extnjndlcial. 

g:d.  Not&— For  other  eases,  see  Courts,  Gwt 
.  H  31»-321,  861;  Dee.  Dir  f  90.*} 

2.  Oonnms  d  29*)--Oouiiit  SBAi^"Bk*o- 

TIOW." 

A  vote  of  tlie  people  to  determine  the  lo- 
cation of  the  coon^  seat  of  a  county  la  an 
election  within  Const  S  147,  providing  that 
elections  shall  be  by  secret  official  tiallot,  and 
that  the  word  "election"  inclades  the  decision 
«f  questions  submitted  to  the  voters,  as  well  as 
the  choioe  of  offlcen;  and.  wherb  after  pro- 
tracted Utigati<m,  an  electfon  heu  nuder  the 
provisions  of  an  act  erecting  a  new  county  is 
held  void  by  tbe  Court  of  Appeals  nearly  a 
year  after  Uie  election  took  place,  so  mach  of 
the  act  as  directs  the  election  to  be  held  in  the 
county  within  90  da^  most  be  held  void,  but 
the  provision  requiring  the  selection  of  tbe 
county  seat  to  be  left  to  a  vote  of  the  people 
will  still  be  valid,  and  the  county  judge  must 
direct  the  submisaion  of  the  question  to  the 
voters  at  the  next  regular  election,  and  the 
votes  must  be  counted  and  certified,  and  the 
result  canvassed  and  certified,  as  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  I  29;  Dec.  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2329-2330:  vol  8,  pp.  7647,  7648.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Consolidated  actions  between  P.  P.  Walk- 
er and  others  against  J.  C.  Goode  and  others, 
and  between  Joe  Myrlck  and  others  and  J. 
W.  Morgan  and  others,  and  between  Joe 
Myrick  and  P.  Hogae.  From  the  judgment, 
P.  P.  Walker  and  others  In  the  first  action, 
and  Joe  Myrlck  and  others  In  the  second 
action,  and  Joe  Myrlck  in  the  third  action, 
aroeal.  Affirmed. 

O.  H.  Waddle  &  Sons  and  Denton  &  Flip- 
pin,  all  of  Somerset,  for  appellants.  (^Rear 
A  Williams,  and  McQuown  &  Beckham,  all 
of  Frankfort,  R.  L.  Pope,  of  Williamsburg, 
W.  R.  Cress,  of  Montlcello,  and  L.  G.  Camp- 
bell. D.  E.  McQaeflr>-,  and  H.  M.  dine,  all  of 
Fine  Kno^  for  appellees. 

I^SING,  J.  Though  is  a  different  form, 
tlie  question  raised  upon  these  a^teals  have 
twice  been  before  ns.  The  first  time,  on  a 
motion  to  dlBsolTe  an  Injunction,  the  second 
time,  on  a  niotlon  to  reinstate  one.  The  far- 
mer of  said  motions  was  heard  by  Chief  Jus- 


tice H<Mt»on,  Qie  latter  by  Justice  Miller; 
bat  all  the  members  of  the  court  participated 
In  the  .discussion  and  consideration  of  each 
motion,  and  tbe  opinions  deUvered,  in  dispos- 
ing of  these  motions,  were  concurred  In  by 
all  the  membos  of  the  court  The  former 
opinion  Is  found  in  149  Ky.  691,  149  S.  W. 
913,  and  the  latter,  in  151  Ey.  284,  152  S. 
W.  584. 

In  the  opinion  rendered  by  Chief  Justice 
Hobson  bat  one  qnestion  was  considered, 
viz.,  the  right  of  a  board  of  canvassers  to 
sit  as  a  contest  board.  Tbe  chancellor  held 
that  sach  board  coold  exercise  no  sach  power 
and  enjoined  It  from  so  doing.  The  opinion, 
after  sustaining  this  ruling  and  refusing 
to  dissolve  the  injunction,  closes  with  these 
■words:  "No  other  questions  than  those  in- 
dicated are  now  decided."  This  clearly  left 
open  for  future  consideration  all  other  ques- 
tions that  were,  or  might  pnqjterly  have  been, 
made  in  that  suit. 

When  the  case  was  before  Justice  Miller, 
several  questions  were  raised,  which  were 
considered  and  passed  upon  in  the  opinion; 
and  the  ruling  apon  two  of  said  questions 
Is  decisive  of  tbe  questions  raised  upon  these 
appeals.  These,  indeed,  are  the  only  ques- 
tions involved  upon  these  appeals:  First,  Is 
a  vote  taken  by  the  people  to  determine  the 
location  of  a  county  seat  an  "election"  with- 
in the  meaning  of  section  147  of  the  Constitu- 
tion; and,  second,  may  such  an  election  be 
held  at  a  time  other  than  that  provided  by 
section  148  of  the  Constitution?  Each  of  these 
questions  was  considered  at  great  length,  and 
the  conclusion,  as  expressed  In  that  opinion.  Is 
the  careful,  deliberate,  judgment  of  six  mem- 
bers of  this  court.  The  former  of  said  ques- 
tions was  answered  In  the  affirmative,  the 
latter,  In  the  negative.  This  finding  neces- 
sarily rendered  the  election,  held  on  Septem- 
ber 7,  1912,  for  the  purpose  of  taking  the 
sense  of  the  votws  of  McCreary  county  as 
to  where  the  county  seat  shonld  be  located,  a 
nullity;  and,  when  tbe  suits  came  on  for  final 
hearing  and  disposition,  the  chancellor  held 
said  election  to  be  null  and  void,  and  enter- 
ed judgment  carrying  said  ruling  Into  effect 
in  each  of  the  three  suits  growing  out  of 
said  election. 

[11  Counsel  for  appellants  practically  con- 
cede that  the  opinion  In  the  case  of  Morgan 
V.  Goode,  151  Ky.  284,  152  S.  W.  584,  if  ac- 
cepted as  authority,  Is  decisive  of  the  ques- 
tions raised  uptm  these  api>eals,  bat  It  Is 
argued  that  such  opinion  Is  extrajudicial; 
that  there  was  no  authority  In  law  for  sub- 
mitting to  Justice  Miller  the  question  of  the 
correctness  of  the  ruling  of  the  chancellor 
In  dissolving  the  temporary  injanctlon  Is- 
sued by  the  clerk.  This  argumoit  Is  based 
npon  the  idea  that  a  Judge  of  this  court  is 
without  authorl^  to  pass  npon,  or  review, 
the  ruling  of  a  chancellor  In  dissolving  a 
temporary  injunction  which  has  been  Issued 


*For  otbw  OMM  M*  same  topic  uid  section  NUUBBB  in  Dee.  Dls-  A  Am.  Dig.  Key-No.  SertM  ft  Rsp'r  Indexes 
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by  a  derk  Without  Dotlce.  Tbe  correctness 
of  this  position  depends  upon  wbetber  or 
not  notice  had  been  given  the  opposink  party 
before  application  was  made  for  a  teinporary 
injunction.  The  question  might  proporly 
hare  been  raised  when  the  motion  to  have 
the  Injunction  reinstated '  was  made  before 
Justice  Miller,  but  it  was  not,  and  its  deter- 
mination now  can  be  of  no  service  in  decid- 
ing the  questions  under  consideration,  but, 
in  fairness  to  Justice  Miller,  it  may  be  said. 
In  passing,  that  the  record  in  the  case  as 
presented  to  him  shows  that  notice  was  giv- 
en prior  to  the  application  for  an  Injunction 
of  the  Intended  application,  and  the  record 
further  shows  that  It  was  an  Injunction,  and 
not  a  temporary  restraining  order,  that  was 
Issued.  It  is  clear  that  notice  of  the  applica- 
tion 'was  served  upon  the  opposing  party; 
and,  while  It  may  be  that  this  notice  was  not 
sufficient,  in  that  it  was  not  served  a  reason- 
able length  of  time  before  the  application 
was  made,  still  It  is  apparent  that  It  was 
executed,  and  any  defect  in  this  particular 
was  waived,  for  the  application  for  tbe  in- 
junction was  evidently  rMlsted,  or  at  least 
an  opportunity  was  given  to  do  so.  Justice 
Miller,  under  the  state  of  the  record,  was 
fully  justified  In  believing  that  it  was  a  tem- 
porary Injunction,  and  not  a  restraining  or- 
der, that  he  was  asked  to  reinstate;  and 
counsel  for  appellants,  having  appeared  be- 
fore Justice  Miller  and  argued  the  case  at 
length  without  objecting  to  the  sufficiency 
of  the  notice,  are  now  in  no  position  to  claim 
that  the  opinion  rendered  by  him,  In  dispos- 
ing of  said  motion,  Is  extrajudicial.  But, 
whether  extrajudicial  or  not,  the  fact  re- 
mains that  Justice  MlUer  and  five  other 
members  of  this  court  considered  and  pass- 
ed upon  the  identical  questions  here  raised. 

[J]  The  conclusions  expressed  in  that  opin- 
ion represent  the  deliberate  Judgment  of  six 
members  of  this  court  Upon  a  careful  re- 
consideration we  adhere  to  the  conclusions 
there  reached,  and  hold  that,  for  the  rea- 
sons stated  at  length  in  said  opinion,  the 
election  of  September  7,  1912,  was  void. 
It  necessarily  follows  that  so  much  of  the 
act,  creating  the  county  of  McCreary,  as 
directed  an  election  to  be  held  In  said  county, 
within  90  days  after  said  act  became  opera- 
tive or  went  into  eCtect,  Is  void.  That  pro- 
vision requiring  the  selection  of  the  place, 
where  the  county  seat  shall  be  located,  to  be 
left  to  the  vote  of  the  people,  Is  valid.  It  Is 
tbe  duty  of  the  county  Judge  to  order  and 
direct  that  this  question  be  submitted  to  the 
voters  of  McCreary  county  at  the  next  regu- 
lar election,  which  Is  Tuesday  after  tbe  first 
Monday  In  November,  191S.  This  election 
will  be  conducted  at  the  same  time  and  plac- 
es, and  by  tbe  same  officers  who  conduct  the 
regular  election.  The  county  Judge  will  pro- 
vide for  the  form  of  the  baUot,  and  see  that 
tbe  notice  of  election  provided  for  In  the 


act  is  given  publicity  In  the  manner  and  for 
the  length  of  time  required  1^  tbe  act  Care 
should  be  takea  to  see  that  these  provlalona  of 
the  act  are  fully  compiled  with.  In  orda  that 
the  people  of  that  county  may  be  given  an 
opportunity  freely  and  fairly  to  expreaa  tlidr 
choice  on  tills  question.  The  votea  at  each 
precinct  must  be  counted  and  certified  by  tbe 
oflftcers  of  election  for  said  precinct,  and  the 
result  In  the  county  be  canvassed  and  citi- 
fied by  the  county  board  of  election  conunls- 
sloners  for  McCreary  county,  as  in  otlier 
cases. 

Judgment  In  each  of  these  consolidated 
cases  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BT.  Oa  T. 
DODD. 

(Court  of  Appeals  of  Kentaeky*  Vmj  22, 

1013.) 

Cabbibbs  (I  218*)— Intkbstatk  Couhkrcb— 
Kates— LiABiLiTT  of  Cabbibb. 

Where  plaintiff  made  an  interstate  ^lip- 
ment  of  horses,  and  the  bill  of  lading  provided 
that,  owinr  to  the  reduced  rate,  the  carrier 
limited  its  liability  to  |75  a  head,  and  that  for 
every  increase  of  100  per  cent  in  Taiuation 
there  sbouid  be  an  increase  of  50  per  cent  ia 
the  freight  rate,  plaintiff  cannot  in  caae  of 
injury  to  his  horses,  recover  more  than  tbe 
amount  specified;  rule  295  of  the  Interstate 
Commerce  Commissioo  permitting  carriers  to 
establish  schedules  of  chaises  graduated  ac- 
cording to  the  value  of  the  property  ahippad, 
and  making  the  misstating  of  the  vuae  of  the 
shipment  a  crime,  governuig  in  this  case,  evea 
though  plaintiff  did  not  read  the  receipt  and 
nothing  was  said  about  the  value  of  the  ani- 
mals. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent^^^^  074-696.  927.  928,  083-849;  Dec. 

Appeal  from  Circuit  Court  Jeaaamine 

County. 

Action  by  B.  A.  Dodd  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  From  Judgment  for  plaintiff,  de- 
fendant appeals.   Beversed  and  remanded. 

N.  L.  Bronaugh,  of  NlcbolasviUe,  and  John 
Galvin,  of  Cincinnati,  Ohio,  for  appellant 
John  H.  Welch,  of  NicholasvUl^  for  appellee. 

HOBSON,  C.  J.  R.  A.  Dodd  on  February 
20,  1911,  shipped  22  horses  and  4  mules  from 
NlcbolasviUe,  Ky.,  to  Kosciusko,  Miaa. ;  tbe 
Cincinnati,  New  Orleans  &  Tezaa  Padtlc 
Railway  Company  giving  a  tbrougfa  bill  of 
lading  for  the  stock.  When  the  car  reached 
Kosciusko,  one  of  the  horses  was  ndssing 
and  several  of  tbe  others  were  bruised  and 
injured.  One  had  a  bruised  place  about 
the  eye;  another  an  ugly  cut  on  the  luad; 
another  had  his  tail  chewed  off;  one  wai 
injured  In  the  forelegs;  and  several  woe 
more  or  less  bruised  about  the  fao^a.  Dodd 
brought  this  suit  against  the  railroad  ctm- 
pany  to  recover  damages  In  the  sum  of  1410 
for  the  horse  that  was  lost  and  the  injury  to 
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the  others.  A  verdict  and  judgment  hav- 
ing been  rendered  in  his  favor  for  the 
amount  dalmed,  tbe  railroad  company  ap- 
peals. 

The  proof  for  the  plaintiff  as  to  the  miss- 
ing horse  1b  that  it  was  worth  f200.  The 
proof  for  the  defendant  Is  that  when  the 
car  reached  Somerset  this  horse  was  down 
in  the  car.  Tbe  trainmen  got  It  up.  At  the 
next  stop  It  was  still  up  but  when  they  stop- 
ped again  tbe  horse  was  down  and  dead. 
They  went  on  to  the  next  junction  point, 
wblch  was  35  miles  further  on,  and  when 
they  reached  there  the  dead  horse  was  taken 
out  of  the  car.  It  was  then  badly  swollen, 
and  the  proof  la  that  a  horse  that  dies  of 
colic  will  swell  up  quickly,  but  ttiat  a  horse 
which  dies  of  injuries  will  not  swell  In  so 
short  a  time.  The  proof  for  the  defendant 
is  that  there  were  no  signs  of  external  In- 
Jury  on  the  horse  when  taken  out  of  the 
car,  and  that  the  other  stock  were  then  in 
good  condition.  The  bill  of  lading  pro- 
vides: "The  published  freight  rates  on  live 
stock  of  said  carrier  are  In  all  cases  based 
on  the  following  maximum  valuations  which 
are  as  high  as  the  proflt  in  the  freight  rates 
will  admit  of  the  carrier  assuming  respon- 
sibility for:.  •  •  •  Horaeti  or  mules  not 
exceeding  $75,  •  •  •  that  the  tariff 
reguIatloDs  of  said  carrier  provide  that  for 
every  increase  of  100  per  cent  or  traction 
thereof  In  the  above  valuation  th^e  shall  be 
an  increase  of  50  per  cent  in  the  freight 
rate,  and  that  the  aald  shipper,  In  order  to 
avail  himself  of  said  published  freight 
rates,  agrees  that  the  said  carrier  shall  not 
In  any  case,  for  loss  or  damages  to  said  live 
stock,  be  liable  for  any  sum  in  excess  of 
the  actual  value  of  said  stock  at  the  place 
and  date  of  shipment,  nor  for  any  amount 
In  excess  of  the  value  stated  above,  which 
are  hereby  agreed  to  be  not  less  than  the 
Just  and  true  values  of  the  animals,  unless 
an  additional  amount  Is  herein  stated  and 
IMtld  for." 

The  contract  and  shipment  were  made  un- 
der the  Carmack  Amendment  to  the  Inter- 
state Coaunerce  Act  Act  Feb.  4,  1887,  c. 
104,  I  20,  24  Stat  380,  (U.  S.  Comp.  8t  1901, 
p.  3169).  aa  amended  by  Act  June  29,  1906, 
a  3591,  i  7,  84  Stat.  583  (U.  S.  Comp.  St 
Snpp.  1911,  p.  1307).  Rule  296  of  the  Inter- 
state Commerce  Commission  Is  as  follows: 
"Carriers  may  lawfully  establish  schedules 
of  charges  applicable  to  the  specific  com- 
modities created  reasonably  according  to 
valne.  When  such  rates  are  published  slUp- 
pers  are  entitled  to  the  rate  corresponding 
to  tbe  actual  value  of  the  property  offered 


them  for  transportation.  Shippers  are  not 
entitled  under  such  rates  to  exceed  the  actu- 
al value  of  shipment  for  the  purpose  of  ob- 
taining the  rate  applicable  upon  articles  of 
less  value.  The  valuation  stated  to  carriers 
should  correspond  with  the  actual  values  as 
shown  by  invoices,  etc.  Shippers  misstating 
the  value  of  property  for  the  purpose  of  ob- 
taining thfe  rate  applicable  to  proi>erty  of 
less  value  are  guilty  of  mIsbllUng  and  are 
subject  to  prosecution  under  section  10  of 
the  act  to  regulate  commerce." 

The  purpose  of  the  regulations  of  the  In- 
terstate Commerce  Commission  Is  to  secure 
equality  between  shippers,  and  to  this  end 
rates  are  established  by  it,  graduated  ac- 
cording to  the  value  of  the  goods  thus  ship- 
ped. In  Adams  Express  Company  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct  143,  57  L. 
Ed.  — ,  Chicago,  etc.,  R.  R,  Co.  v.  Miller, 

226  U.  S.  613,  33  Sup.  Ct  155,  57  L.  Ed.  , 

and  Chicago,  etc.,  R.  R.  Co.  v.  I^tta,  22& 

U.  S.  619,  33  Sup.  Ct  155,  67  L.  Ed.   , 

It  Is  held  by  the  United  States  Supreme 
Court  tliat  the  act  of  Congress  supersedes 
state  laws,  and  that  under  it  it  Is  not  ma- 
terial that  no  inquiry  was  made  aa  to  the 
actual  value  of  the  animals  where  the  bill 
of  lading  which  was  accepted  allows  that 
the  charge  was  based  upon  a  certain  valua- 
tion ;  that  the  knowledge  of  tbe  shipper  that 
the  rate  was  based  upon  the  value  Is  to  be 
presumed  from  the  terms  of  the  bill  of  lad- 
ing and  the  published  schedule  filed  with 
the  Commission.  The  plaintiff  In  this  case 
testified  that  he  did  not  read  the  receipt, 
and  that  nothing  was  said  about  the  value 
of  the  animals  when  they  were  shipped ;  but 
this,  under  the  rulings  of  the  United  States 
Supreme  Court,  is  immaterial.  It  is  the 
duty  of  the  sliipper  to  Inform  himself,  and 
when  he  accepts  the  lower  rate  he  takes  -the 
benefit  with  the  burden.  See  Clnn.,  etc.,  R. 
R.  Co.  V.  Rankin,  153  Ky.  730,  166  S.  W. 
400.  The  circuit  court  erred  in  instructing 
the  Jury  that  they  should  find  for  the  plain- 
tiff for  the  horse  that  was  missing  Its  value, 
not  exceeding  $200.  Appellees  rely  on  sev- 
eral decisions  of  this  court,  but  they  are 
based  upon  the  laws  of  the  state  and  arose 
before  the  passage  of  tbe  Carmack  Amend- 
ment under  which,  as  held  by  the  United 
States  Supreme  Court  the  state  laws  are 
superseded.  We  see  no  other  error  In  the 
proceeding,  and,  as  a  new  trial  must  be 
awarded,  It  is  unnecessary  for  us  to  pass  on 
the  question  wliethar  the  verdict  is  against 
tbe  evidenca 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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FABRIS  MIIiLINO  CX>.  t.  CALDWELL. 

(Goort  of  i^peala  .of  Eentac^.    Mar  21, 
1818.) 

Mechanics'  Liens  (|  126*)— Notice  to  Own- 
er—Estoppel. 

Where  Ky.  St  1  2463,  u  amended  by  Act 
March  22,  ISIO  (Lawa  1910,  c  64),  providtDg 
that  notice  of  claim  for  mechanic's  lien  sliall 
be  given  to  the  owner  immediately  after  the 
last  item  is  furnished,  is  not  complied  with, 
conduct  and  statements  of  the  owner  more  than 
16  days  after  the  last  item  waB  furnished  did 
not  estop  him  from  alleguig  Doncompliance  with 
the  statute,  since  the  right  to  a  Ilea  bad  al- 
ready been  lost. 

[Ed.  Note.— For  other  casea,  see  Mechanics' 
Liens,  Cent.  Dig.  |  173 ;  Dec.  Dig.  S  126.*] 

Af^eal  from  Circuit  Court,  Barren  County. 

Action  by  S.  D.  Caldwell  against  tbe  Far- 
rls  MilUns  Company.  From  a  Judgment  dl»- 
mlaslng  the  petltioii,  plaintiff  apfKala.  Af- 
firmed. 

White  &  Smith,  of  Glasgow,  for  appellant 
Baird  &  Btcbardam,  of  Glasgow,  for  appd- 
lee. 

TURNER,  J.  In  June,  1911,  appellee  con- 
tracted with  A.  S.  Davis  to  erect  for  him  a 
brick  storehouse  In  Cave  City,  Ky.  Appel- 
lant furnished  some  considerable  portion  of 
the  material  whic^  went  into  the  construc- 
tion of  the  bouse;  tbe  last  Item  thereof  be- 
ing furnished  on  the  12tb  day  of  December, 
1911.  After  the  last  item  had  been  fur- 
nisbed,  there  remained  a  balance  of  $85.38 
unpaid,  for  which  amount  It  Is  sought  In 
this  action  to  enforce  a  medianlc's  lien 
against  the  property.  At  the  time  of  the 
transaction  involved,  section  2463  of  the 
Kentucky  Statutes,  as  amended  by  the  act 
of  March  22,  1910  (Laws  1910,  c.  64),  was 
In  force.  That  act  among  other  things  pro- 
vides: "That  na  person  shall  acquire  a  lien 
under  this  section,  unless  be  shall  notify.  In 
writing,  the  owner  of  the  property  to  be  held 
liable,  or  his  authorized  agent,  immediately 
after  the  last  Item  of  said  material  or  labor 
Is  furnished,  of  his  intention  to  hold  the  said 
property  liable,  and  the  amount  for  which 
he  will  claim  a  Hen."  It  Is  not  pretended 
by  appellants  that  they  gave  any  writt«i 
notice  whatever  to  appellee  as  required  by 
that  section;  but,  after  the  evidence  was 
all  taken,  they  tendered  and  otTered  to  file 
an  amended  petition  to  conform  to  the  proof, 
wherein  they  allege  that  appellee  practiced 
a  fraud  on  them  and  misled  them,  and  In- 
duced them  to  sleep  on  their  rights  by  his 
statements,  acts,  and  conduct,  which  led 
them  to  believe  that  he  intended  to  pay  them 
tills  balance,  and  thereby  induced  them  not  to 
take  the  necessary  steps  to  perfect  their  stat- 
utory lien,  and  by  reason  of  these  things  they 
pray  that  he  be  estopped  to  deny  that  they 


had  not  given  the  written  notice  aa  required 
by  the  statute. 

But  the  uncontradicted  evidence  shows 
that  between  the  12th  day  of  December,  1911, 
the  day  the  laat  item  of  material  was  fur- 
nlstwd,  and  the  28th  or  29th  day  of  Decmber 
there  was  no  negotiation  or  talk  whatever 
between  the  parties  about  this  balance  of 
the  account  Even  if  It  should  be  conceded 
that  on  or  after  the  latter  date  ai^>ellee  was 
guilty  of  such  conduct  as  would  estop  him 
.  from  denying  that  tbe  notice  Imd  been  given, 
it  could  not  have  prejudiced  appellants,  for 
the  reason  that  they  bad  then  long  since 
forfeited  their  right  to  perfect  their  statu- 
tory  lien  by  reason  of  their  failure  to  give 
the  written  notice  "immediately  after  the 
last  Item  of  said  material  or  labor  Is  fur- 
nished." Clearly  If  they  had  forfeited  their 
right  to  perfect  tMs  lien  before  the  28th  day 
of  December,  any  conduct  or  representation 
of  appellee  subsequent  to  that  time  could  not 
operate  as  an  estoppel  so  as  to  revive  that 
right 

In  a  very  recent  case  (Wolflln-Luhrlng 
Lumber  Co.  v.  Mosely,  152  Ky.  701,  154  S. 
W.  22),  in  defining  what  the  word  "immedi- 
ately" In  the  amendment  of  1910  means,  it 
was  held  that  a  failure  to  give  the  required 
written  notice  for  eight  days  after  the  last 
item  of  material  was  furnished  was  insuffi- 
cient and  not  to  be  deemed  a  compliance 
with  the  statute.  In  that  case  the  court 
said:  "While  it  is  true  that  tbe  word  Im- 
mediately,' as  used  In  tbe  statute  in  ques- 
tion, is  not  used  in  the  narrow  sense  of  'In- 
stantaneously.' it  is  evident  that  It  is  not 
used  in  the  enlarged  sense  of  'within  a  rea- 
sonable time.'  Our  conclusion  la  that  It  was 
used  in  the  sense  of  'promptly*;  and,  with- 
out attempting  to  fix  a  precise  time  within 
which  the  notice  should  have  been  given,  it 
is  sufficient  to  say  that  the  notice  of  Decem- 
ber 2lBt,  which  was  gtvoi  el^t  days  after 
the  last  item  of  the  material  was  tarnished, 
was  not  given  Immediately,'  within  the  mean- 
ing of  the  statute."  It  follows  that  the  court 
properly  refused  to  pmnit  the  unaided  peti* 
tion  to  be  filed. 

We  do  not,  however,  mean  to  say  that  In 
a  proper  case  the  owner  of  property  ml^t 
not  be  guilty  of  such  conduct  as  would  ovet- 
ate  as  a  waiver  of  his  right  to  the  notice  re- 
quired by  the  statute,  or  as  would  estop  him 
to  deny  that  such  notice  had  been  given; 
but  In  this  case  to  hold  appellee  estopped 
by  hid  conduct  subsequent  to  the  28th  of 
December  would  be  to  say  that  he  conld 
by  such  conduct  revive  a  right  which  ap- 
pellants had  lost  prior  to  that  date. 

The  lower  court  properly  dismissed  ap- 
pellant's petltloii,  and  tb^  Judgment  Is  af- 
firmed. 
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KENTUCKY  &  LOUISVILLE  MUX.  INS. 
GO.  T.  COMMONWEALTH. 

(Goort  of  Appeals  of  E«atiick7<   Maj  21. 

191S.) 

Taxation  (|  187*)  —  Nom  mu  Inbubanok 

Pbemiumb— OmmD  Pkopbbtt. 

Promiaeory  ootea  given  for  premiams  on 
policies  in  &  mutoal  fire  insurance  company,  of 
which  10  per  cent  of  the  face  value  of  the 
Botes  was  required  to  be  paid  down,  and  pay- 
ment of  the  balance  conditioned  on  tosB  and  as- 
sessment therefor,  have  no  present  value  be- 
fore loss  and  assessment,  snbject  to  taxation  as 
omitted  property. 

[lid.  Note.— For  other  caaes,  see  Taxation, 
Cent.  Dig.  I  24d;  Dec  Dig.  1 137.*] 

Appeal  from  Cfrcnlt  Court,  Jefferson  Coun- 
ty.  Chancery  Branch,  First  Dlrlelon. 

Action  by  the  Commonwealth  of  Eentncky 
against  tbe  Kentucky  &  LouisvUIe  Mutual  In- 
surance Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed,  and 
cause  remanded  for  Jo^ment 

B.  A.  McDowell,  of  Louisville,  for  appel- 
lant M.  J.  Holt,  of  LonisTlllflk  for  tlie  Com- 
monwealth. 

HOB  SON,  0.  J.  The  Kentucky  A  LonlsvlUe 
Mutual  Insurance  Com[MDy  is  a  domestic  Are 
Insurance  company  chartered  by  a  special  act 
In  1839.  Its  manner  of  doing  busineBS  is 
this:  The  company  Issues  to  each  of  Its  mem- 
bers a  policy  Insuring  his  property  and  takes 
from  the  member  a  note,  the  amount  of  which 
is  double  the  usual  Insurance  premium  charg- 
ed by  regular  companies.  The  member  pays 
10  per  cent  of  his  note  when  the  policy  Is 
delivered,  and  as  assessments  are  made  dur- 
ing the  continuance  of  his  policy  he  pays  his 
assessments.  At  the  end  of  the  term  Ms 
note  is  returned  to  him,  his  obligation  being 
simply  to  pay  such  assessments  on  the  note 
as  are  made  during  the  term  of  his  policy; 
the  note  being  the  maximum  of  his  liability. 
The  provisions  of  the  charter  under  which 
the  business  Is  done  are  as  follows: 

"Every  person  who  shall  become  a  member 
of  said  company  by  effecting  Insurance  there- 
in, shall,  before  he  receives  his  policy,  de- 
posit his  promissory  note  for  such  sum  or 
sums  of  money  as  shall  be  determined  by  the 
directors,  a  part  not  exceeding  ten  per  cent 
of  which  note  shall  be  immediately  paid  for 
tlie  purpose  of  discharging  the  incidental  ex- 
penses of  the  Institution,  and  the  remainder 
of  said  deposit  note  shall  be  payable  In  part 
or  In  whole  at  any  time  when  the  directors 
■hall  deem  the  same  reqnljdte  for  payment  of 
losses  or  other  expenses;  and  at  the  expi- 
ration of  the  term  of  Insilrance  the  said  note, 
or  sach  part  of  the  same  as  shall  remain 
unpaid  after  deducting  all  losses  and  ex- 
penses occurring  during  said  term,  shall  be 
relinquished  and  given  up  to  the  signer 
thereof. 

"Kvary  member  of  said  company  shall  be, 
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and  hereby  is  bound  to  pay  his  proportion  of 
all  losses  and  expenses  happening  and  oc- 
curring In  and  to  said  company,  and  all 
buildings  insured  by  and  with  said  company, 
together  with  the  right,  title  and  Interest  of 
the  assnred  to  the  lands  appurtenant  there- 
to, and  In  use  therewith,  shall  be  pledged  to 
said  company,  and  the  said  company  shall 
have  a  Uen  thereon  to  secure  the  payment  of 
the  promissory  note  or  notes  deposited,  ac- 
cording to  the  respective  policy  with  the 
company,  or  so  much  thereof  as  shall  at  the 
time  remain  unpaid  after  deducting  the  pro- 
portion of  loss  and  expense  chargeable  prop- 
erly against  each  note  of  such  assured. 

"The  directors  shall  after  receiving  notice 
of  any  loss  or  damage  by  fire  sustained  by 
any  member,  and  ascertaining  the  same,  or 
after  Qu  r«iditl<ni  of  Judgment  as  aforesaid, 
against  aald  conqjiany  for  such  loss  or  dam* 
age,  settle  and  determine  the  sum  to  be  paid 
by  the  several  members  thereof  as  their  re- 
spective portlona  of  andi  Ion  and  pabllsh 
the  same  in  Boxb  manner  as  they  shall  see 
fit  or  as  the  laws  may  have  prescilbed; 
and  the  anm  to  be  paid  by  mfA  monber  aball 
always  be  In  peaomtion  to  the  original 
amount  of  his  premiiim  note  or  notes,  and 
shall  be  paid  to  the  treasurer  within  thirty 
days  next  after  the  publication  of  said  no- 
tice; and  if  any  monbw  shall,  for  the  space 
of  thirty  days  after  such  notice,  neglect  or 
refuse  to  pay  tiie  sum  assessed  upon  him,  her 
or  thou,  as  his,  her  w  their  proportion  of 
any  loss  as  aforesaid.  In  such  case  the  di- 
rectors may  ane  for  and  recorar  the  i^le 
ankoant  of  tlB,  hw  or  ttielr  dQMMit  note  ox 
notes,  with  coat  of  suit;  and  the  money  thus 
collected  shall  ranain  In  the  treasury  of  such 
company  subject  to  the  payment  of  any 
sudi  Irases  and  eqwnses  as  hare  or  may 
thereafter  accrue  and  the  balance,  If  any  re- 
main, shall  letum  to  the  party  tram  whom  it 
was  collected  on  after  thirty  days 

from  the  expiration  of  the  term  for  which 
Insurance  was  made." 

The  notes  ore  In  the  following  form: 

"I  :    LoniBTiUe,  Ky.,   ,  lftl-% 

  promise  to  pay  the  Eentudty  and 

Loularille  Mntoal  Insnrance  Company,  

dollars  and  —  cmts,  In  accordance  with 

the  provisions  of  the  chartw  incorporating 
said  company,  it  bdng  Ute  praniom  oaiwlicy 
No.   

The  company  held  fffi!,000  CHT  these  notes, 
and  this  proceeding  was  brought  in  the  Jef* 
ferson  count?  court  to  assess  the  notes  for 
taxation  as  omitted  propert?.  The  county 
court  dismissed  the  proceeding.  In  the  cir- 
cuit court  It  was  adjudged  that  the  notes, 
less  such  assessments  as  had  been  paid  on 
them,  were  subject  to  taxation  as  omitted 
property.  From  this  Judgment,  the  com- 
pany appeals. 

While  the  papers  are  called  ''notes,"  it 
wlU  be  seen  that  they  are  not  in  the  nsnal 
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sense  promissory  notcfl.  The  promise  of  the 
mak^  Is  to  pay  the  money  In  accordance 
with  the  provisions  of  the  charter,  it  being 
the  premiom  on  his  policy,  and  the  proTision 
of  the  charter  is  that  the  notes  shall  be  pay- 
able In  part  or  in  whole  at  any  time  when 
the  directors  shall  deem  the  same  requisite 
for  the  payment  of  losses  or  other  expenses, 
and  that  at  the  expiration  of  the  term  of 
insurance  such  part  of  the  note  as  shall  re- 
main nnpaid  after  deducting  all  losses  and 
ttpenses  shall  be  given  up  to  the  maker. 
The  directors  are  only  authorized  to  make 
assessments  to  pay  losses,  and  so  the  sum 
of  the  promise  of  the  Insurer  la  to  pay  such 
assessments  as  shall  be  made  to  pay  losses 
incurred  by  other  members  of  the  company. 
The  proof  shows  that  the  losses  vary  very 
much.  At  some  periods  in  the  history  of  the 
company  the  10  per  cent  paid  when  the 
polldes  are  dellvwed  was  soffident  to  cover 
all  losses;  at  other  times  assesamrats  were 
made.  But  what  assessments  will  be  made 
dQ>end8  upon  the  losses  that  occur.  The 
obligation  of  the  insured  to  pay  is  therefore 
conditional  upon  the  occurrence  of  losses. 
The  notes  are  merely  memoranda  evidencing 
the  cw^imnni  llabUlty  of  the  lnsaz«d. 

In  Kenton  Inanranoe  Go.  t.  Cit7  of  Cov- 
Inston.  86  Ky.  213.  6  S.  W.  481,  9  Ky.  Law 
Bep.  618,' tiw  court  said :  "The  policy  holder 
Is  not  required  to  pay  taxes  on  the  amount 
of  his  policy,  becftnse  he  Is  oitltled  to  no 
part  of  the  mon^  untU  be  has  sustained  a 
loss." 

Thus  accident  polides.  eajptoyers*  UaUUty 
policies,  bonds  of  indemnity  required  in  court 
iwoceedings,  are  all  contracts  to  pay  nion«y 
npon  a  contingency,  but  none  of  them  are 
subject  to  taxation,  because  Uiey  have  no 
presoit  cash  valuei  Under  the  Gonstltntlon 
and  the  statutes  property  must  be  assessed 
at  its  "fialr  cash  value  estimated  at  the 
Ifflce  It  would  bring  at  a  fair  Toluntary 
sale^f  the  value  to  be  estimated  as  <tf  Sep- 
tember let  of  the  assessing  year.  The  notes 
in  question  are  merely  guaranties  signed  by 
the  members  that  they  will  pay  losses  as 
they  may  sustain.  The  signers  of  the  notes, 
though  on  separa1»  papers,  are  all  parties  in 
effect  to  each  contract  or  policy.  The  case 
is  not  substantially  different  from  what  It 
would  be  if  so  note  had  been  eacecnted  and 
the  whole  contract  had  been  set  out  In  the 
policy.  The  sum  of  the  arrangement  is  that 
the  members  of  tlie  company  agree  to  insure 
each  other  by  paying  such  aosoaament  as 
may  be  necessary  to  pay  the  losses  not  ex- 


ceeding the  maximum  fixed.  The  liability  Is 
not  certain  or  positive,  but  contingent 

In  Com.  T.  Ky.  Distilleries  Oo..  143  Ky. 
314.  136  S.  W.  1082.  we  said:  '^e  funda- 
mental question  to  be  ascertained  in  de- 
termining whether  or  not  a  demand  or  evi- 
dence of  debt  is  property  of  value  is,  Has 
the  owner  of  It  the  legal  right  to  enforee  its 
collection  and  is  it  collectible?" 

In  27  Am.  ft  Eng.  Encyc.  of  Law,  688,  It  is 
said:  "The  word  'debf  in  an  enumeration 
of  taxable  property  includes  as  well  sums 
the  payment  of  whldi  Is  promised  at  a  fu- 
ture day  as  sums  already  due  and  payable, 
but  It  does  not  extend  to  money  payable  upon 
a  future  contingency." 

In  37  Cyc.  783,  it  Is  said:  "To  be  thus 
taxable  it  Is  not  necessary  that  a  debt  or 
claim  should  be  immediately  payable,  but 
only  that  it  should  be  a  legal  demand  audi 
as  the  law  will  recognize  and  enforce  fixed 
and  certain  (and  not  Indefinite  or  contin- 
gent), and  liquidated  as  to  Its  amount" 

A  number  of  eases  are  dted  in  the  above 
which  fully  sustain  tlw  text 

The  policies  and  notes  when  read  together 
evidence  an  agreement  by  the  members  of 
Uie  society  to  insnre  eadt  otfker^  property. 
There  are  not  a  few  mutual  companies  mho&t 
membors  insure  each  othw's  lives  or  prop- 
erty by  the  payment  of  assessments  to  meet 
losses;  but  the  Uabili^  to  assessment  and 
the  obligation  to  pay  fntuze  assessments, 
when  made,  are  not  ptixpexty  wUdk  would 
bring  anytiiing  at  a  fblr  voluntary  cash 
sale,  and  are  not  subject  to  taxation  In  the 
hands  of  the  association.  While  appellant's 
mode  of  dfdng  business  dUfttrs  In  some  de- 
tails from  that  of  most  of  thess  assodations, 
the  sobstance  is  the  same.  The  law  looks 
at  Bubrtance,  not  fbrm.  Stripped  <tf  the 
forms,  there  Is  here  simply  an  obligation  to 
pay  future  assessments,  as  they  may  be 
made  to  meet  losses  of  the  membero^  and 
this  llaUllty,  being  contlngmt  and  having 
no  cash  value  at  a  voluntary  Calr  sale^  Is  not 
taxable. 

German,  etc,  Ins.  Co.  v.  LoulsvUle,  117  Ky. 
690.  78  S.  W.  472,  26  Kj.  Law  Bep.  1007,  Id.. 
U7  Ky.  680,  80  S.  W.  1B4,  28  Ky.  law  Bep. 
2087,  Glsh  V.  Sham,  140  Ky.  649.  m  S. 
W.  616.  and  Com.  v.  Ky.  Distilleries  COb. 
143  Ky.  323.  186  S.  W.  1032,  InvolTed  prop- 
erty that  had  a  cash  vidne  at  a  fair  vol- 
untary sale,  not  an  oUlgatton  to  a  fu- 
ture pur^  -contingent  liability. 

Judgment  revosed,  and  cause  remanded 
for  a  Judgment  as  above  Indicated. 
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WILLIAMS      0WEN8BOR0  SAVINGS 
BANK  &  TRVST  CO.'S  RBOI&IT- 
ER  et  aL 

(CoDrt  of  Appeals  of  Kentacky.  May  20, 1918.) 

1.  Banks  and  BAiqEiNO  {{  77*)— Manaoe- 

ICKRT  OF  PBOPERTT— SUFBRVIBION  AND  IN- 

STBUCTION  BY  COCRT. 

Under  St.  S  616,  providtng  for  the  ap- 
poiDtment  of  a  receiver  for  a  back  to  take 
posBession  of  its  assets  and  business,  collect 
its  debts,  and  under  the  order  of  the  court  to 
sell  all  its  bad  debts  and  its  real  and  personal 
property,  the  powers  of  such  receiver  are  not 
different  from  the  powers  of  a  receiver  gener- 
ally, and  he  is  at  all  times  sabject  to  the  con- 
trol aod  direction  of  the  court,  and  should  not 
take  any  important  step  in  the  management  or 
disposition  of  the  estate  without  submitting 
the  matter  to  the  court  and  obtaining  its  judg- 
ment, except  in  cases  where  it  would  not  be 
practicable  to  first  obtain  the  advice  of  the 
court,  and  the  court  on  sufficient  reason  may 
withhold  its  approval  and  so  nnllify  his  acts 
taken  without  its  direction,  but  the  court, 
while  the  final  Judge  of  the  proprie^  of  the 
receiver's  action,  should  not  arbitrarily  refuse 
to  approve  any  action  by  him  which  a  prudent 
business  man  would  have  taken  ander  the  dr- 
cnmstances,  nor  prejudice  die  rlchta  of  otiier 
parties  by  refusing  without  mffiaeot  caose  to 
approve  his  acts. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Big.  SI  16&-176%;  Dec.  Dig.  | 
77.*] 

2.  BxCBITEBa  (1 186*)-4tfAKAOBl(ENT  OF  PBOP- 
BBTT— PUBOHABB  AT  OWH  SALB. 

A  recelTer  of  an  Insolvent  bank  without 
first  obtaining  the  consent  of  the  court,  and 
when  he  considered  it  for  the  best  interest  of 
the  estate,  could  bid  on  and  purchase  property 
■old  by  himself  when  his  bid  did  not  exceed  the 
amoant  of  the  indabtednesa  against  the  prop- 
erty sold;  and  where  the  property  so  purchas- 
ed was  worth  more  than  he  bid  for  it,  and  the 
purdiase  was  not  shown  to  be  prejudicial  to 
the  estate,  the  conrt  would  not  be  warranted 
in  setting  aside  the  sale. 

[Ed.  Note.— For  other  cases,  see  BeceiTers, 
Cent  IHc  H  2S6-238;  Dec  Dig.  1 186.*J 

3.  Rbcbitebb  (I  134*)  —  Salb  or  Psopbbtt  — 

ADTBBTISBHEHT  of  SAI.B^PBEJnDICB  TO  EB- 
TATS. 

Where  the  receiver  of  an  InsolTcnt  bank 
purchased  real  property  at  his  own  sale,  he 
could  not  object  that  the  sale  vras  not  adver- 
tised as  required  by  law  without  showing  that 
the  tailQre  to  so  advertise  In  some  manner 
prejndlced  the  interests  of  the  estate. 

[Bd.  Note.— For  other  cases,  see  BeeeiveTs, 
Gent  Dig.  !  230;  Dea  Dig.  1  184.*] 

4.  Rbobitbbs  (i  130*)— Salb  of  PboRbtt— 

Ahount  of  Bond. 

Error  of  the  commissioner  in  demanding 
that  the  receiver  of  an  insolvent  bank  pur- 
chasing «t  bis  own  sale  should  execute  sale 
bonds  for  a  few  dollars  more  than  they  should 
b«  was  no  reason  why  the  purchaser  should 
not  comply  with  the  sale  and  execute  bonds  for 
the  amount  of  bis  bid,  since  the  error  might 
be  easily  corrected  when  the  aale  was  reported. 

[Ed.  Note.— For  other  eases,  see  Receivers, 
Cent  Dig.  U  236-238;  Dec.  Dig.  |  136.*] 

6.  RBCEims  (S  139*)— Salb  of  Pbopebtt— 
Liens  on  Pbofebtt— Cbedii  on  Sale  Bond. 
Where  a  receiver  of  an  Insolvent  bank  pur- 
dissed  real  property  at  his  own  sale,  It  was 
no  groond  for  setting  aside  the  sale  that  there 
were  liens  for  taxes  on  the  property  of  which 
he  had  no  notice  at  the  time  of  the  sale,  since 


upon  motion  on  report  of  the  sale  he  nd^t 
have  been  credited  on  his  sale  btmd  by  the 
amount  of  such  taxes. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  \\  243,  244;  Dec.  Dig.  {  139.*] 

6.  Receivebs  (8  139*) — Sam  bt  Hccn^Ei— 
Ground  fob  Vacating  —  Inbolvbnct  of 
Pubchasbb. 

A  receiver  of  an  Insolvent  bank  as  a  pur- 
chaser of  property  at  his  own  sale  should  not 
he  allowed  to  avoid  the  same  upon  the  ground 
that  in  hia  opinion  a  contendbig  bidder  was 
not  acting  in  good  faith  or  was  maolvent,  and 
BO  could  not  comply  with  the  terms  of  the  sale, 
since  the  commissioner,  on  the  other  party'a 
failure  to  execute  bonds,  could  and  should  have 
reoffered  the  property  for  sale. 

[Ed.  Note^For  other  cases,  see  Recdvers; 
Gent  Dig.  H  243,  244 ;  Dec  Dig.  |  139.*) 

7.  BSOBXVBBB  (I  137*)— SaU  AlTD  PDBCBABB 
BT  RKCEITBB— ExCBPnONS  BT  RBOBITBB— 

Discbetion  or  Court. 

The  court  is  Invested  with  a  larger  dis- 
cretion when  dealing  with  exceptions  to  a  sale 
filed  by  its  receiver  than  it  woold  be  when 
dealing  with  exceptions  filed  by  otlier  persons. 

[Bd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  \%  289-242;  Dec  Dig.  |  137.*] 

Appeal  from  Clrcnit  Conrt,  Daviess  County. 

Action  between  the  Owenaboro  Savings 
Bank  &  Trust  Company's  receiver  and  oth- 
ers and  H.  A.  Williams.  From  orders  of  the 
circuit  court  sustaining  exceptions  to  the 
first  sale  and  overruling  exceptions  to  a  sec- 
ond sale,  Williams  appeals.  Reversed,  with 
directions  to  confirm  the  first  sale,  and  to  set 
aside  all  orders  made  wltb  refemoe  to  the 
second  sale. 

W.  Foster  Hayes,  of  Owenaboro,  for  appel- 
lant B.  A.  Miller  and  R.  8.  Todd,  both  of 
Ow^boro,  for  appellees. 


CARROLL,  J.  Under  a  Judgment  of  the 
Daviess  circuit  court  in  favor  of  the  recover 
of  the  Owensboro  Savings  Bank  &  Trust 
Company,  there  was  ordered  to  be  sold  cer- 
tain real  estate  of  the  appellant  Williams  to 
satisfy  lien  debts  amounting  to  some  99,000. 
The  commissioner  of  the  court  offered  this 
real  estate  for  sale  in  January,  1912,  when 
the  receiver  became  the  purchaser  at  the 
price  of  (6,625;  the  property  purchased  by 
the  receiver  baring  been  appraised  at  $6,600. 
The  receiver  failed  to  execute  bonds  for  the 
purchase  money,  and  filed  exceptions  to  the 
report  of  sale,  which  were  sustained  by  the 
court  and  the  sale  set  aside.  Thereafter,  in 
July,  1912,  a  second  sale  of  the  proi>erty 
was  made  by  the  commissioner,  and  it  was 
again  purchased  by  the  receiver  at  the  price 
of  $9,000.  To  the  report  of  this  sale  Wil- 
liams filed  exceptions,  which  were  overruled 
by  the  court,  and  this  appeal  is  prosecuted 
by  Williams  from  the  orders  of  the  court 
sustaining  the  exceptions  to  the  first  sale 
and  overruling  the  exceptions  to  the  wcond 
sale.  As  we  hare  reached  the  conclnston 
that  the  court  erred  in  sustalnliuc  the  ex- 
ceptions to  the  first  sale,  it  is  not  necessary 
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to  fartber  notice  the  ezc^rtlons  to  the  Becond 
sale  or  the  argnments  of  counsel  In  reference 
to  the  ruling  of  the  conrt  In  sostalnlng  tbls 
sale. 

Four  eneptions  were  filed  by  the  leoArm 
to  the  flrat  sale.  The  first  ezc^ti<m  was  be- 
cause the  sale  was  not  advertised  as  requir- 
ed by  law.  The  secraid  exception  was  be- 
cause the  commissioner  demanded  that  the 
receiver  as  purchaser  execute  sale  bonds  for 
erroneous  amounts.  The  third  exception  was 
because  thmt  were  Ileus  for  taxes  on  the  prop- 
erty of  irtiidi  the  pnrchasOT  had  no  notice  at 
the  tinu  of  the  sale  The  fourth  exception 
Is  the  one  chiefly  relied  on  by  counsel  for  the 
receiver,  and  it  Is  in  these  words:  "JJtt- 
er  the  bidding  on  said  property  at  said  sale 
reached  fifty-five  hundred  dollars  ($5,600.00) 
the  only  other  bids  made  thereon  thereaft- 
er besides  those  made  by  the  undersigned 
were  made  by  the  defendant,  H.  A.  Williams, 
and  his  bids  were  the  only  competitive  bids 
with  those  of  the  nnderalgned  after  the  sum 
of  fifty-five  hundred  dollars  ($5,500.00)  had 
been  bid  for  said  property.  The  said  Wil- 
liams was  at  the  time  of  said  sale  and  Is  now 
Insolvent,  which  was  known  to  the  under- 
signed and  he  did  not  believe  that  the  bids 
of  said  Williams  were  made  In  good  faith  or 
that  he  would  or  could  execute  bonds  for 
the  purchase  price  should  he  become  the 
successful  bidder  for  said  property,  and  be- 
lieved that  the  said  Williams'  bids  were 
made  for  the  purpose  of  delay  and  to  pre- 
vent a  sale  of  the  property.  With  this  view 
of  the  subject  and  so  believing,  he  bid  on 
the  said  property  in  competition  with  the 
said  Williams  and  it  was  finally  knocked  off 
to  him  by  the  commissioner  at  the  sum  of 
sixty-six  hundred  and  twenty-five  dollars 
($6,626.00).  The  undendgned  bad  not  been 
authorised  by  any  order  of  this  court  to 
bid  on  said  property  and  he  did  not  know 
and  does  not  now  know  whether  he  had 
power  or  authority  to  bid  thereon  as  re- 
ceiver as  he  did  do,  and  he  snbmlts  to  the 
court  as  to  whether  he  had  such  power  or 
authority  and  whether  as  receiver  aforesaid, 
he  could  become  the  purchaser  of  said  proi>- 
erty  and  bind  the  trust  estate  in  bis  hands 
for  the  payment  of  the  amount  which  had 
been  adjudged  in  tevor  of  the  said  Qtlzeus 
life  Insurance  Company  as  a  prior  Hen 
thereon  and  as  to  whether  under  the  dr- 
cumstances  said  sale  slioald  be  confirmed. 
The  said  proper^  was  appraised  for  said 
sale  as  shown  by  the  report  of  the  oommla- 
sloner  at  the  sum  of  96,000.00,  and  the  un- 
dersigned believes  that  It  Is  reasonably 
worth  seven  thousand  dollars  (t7,00a00).'' 

[1j  The  receiver  was  a^Kiinted  under  sec- 
tion 616  Qt  the  Kentucky  Statutes,  providing 
that,  when  the  Secretary  of  State  becomes 
satisfied  that  a  bank  has  become  Ihaolvait, 
be  may  apply  to  the  drcnit  court  for  tito 
polntment  of  a  receiver  "who,  under  the  di- 
rection of  tlie  oonrt  or  Judges  shall  take  pos* 


senion  ot  books,  papas,  and  aflsets  of  mnrj 
description,  and  an  business  of  the  bank  or 
corporation,  and  collect  all  collectible  debts 
and  demands,  and  sell  or  oompoand,  under 
the  order  of  the  court,  an  bad  debts,  and 
sell  all  the  real  and  personal  property  of 
the  bank  or  corporation,  on  such  terms  as 
the  conrt  may  direct"  The  powers  of  a 
receiver  appointed  under  ttds  section  are 
not  diflwent  from  the  powers  of  reeetven 
generallyt  and  so  no  special  reference  to  this 
section  is  necessary  in  defining  the  powers 
of  the  receiver  In  this  case.  Becdwa  ap- 
pointed fay  the  conrt  are  at  an  times  aobjeet 
to  the  control  and  direction  of  the  court  In 
the  performance  of  their  oflldaJ  dutlee,  and 
it  la  generally  agreed  that  a  leoeiTa'  duold 
not  take  any  Important  step  in  the  manage- 
ment or  disposition  of  the  estate  oommlttied 
to  his  care  without  having  first  submitted 
the  matter  to  the  conrt  and  obtained  Its 
Judgmoit  But  In  the  admbiletgadon  at 
affftirs  of  an  estate  many  things  may  come 
up  requiring  action  without  dtfay  on  flie 
part  of  the  receiver,  and  where  It  would  not 
be  iwactieable  to  first  obtain  ttie  advice  of 
the  oonrt;  and  so  in  cases  of  vnargaaer  or 
in  cases  what  the  Interest  of  the  estate 
seems  to  require  it,  and  it  is  not  practicatale 
to  consult  the  court,  a  receiver  may  do  what 
he  thinks  beat  without  first  getting  the  con- 
sent of  the  court,  although  the  court  has 
the  rlgbt  and  authority  in  every  Instance^ 
when  Bufllcient  reasons  present  themselves  to 
Justify  the  action,  to  withhold  its  ^nonl 
<a  what  its  receiver  has  done  and  in  tliia 
manna  nullify  bia  acts  taken  wiUioat  its 
direction. 

Tills  power  of  the  court,  bowever.  Is  not 
to  be  exercised  In  an  arbitrary  or  unreason- 
able manner.  In  otba  words.  If  a  recefnt, 
without  the  consent  or  direction  of  the  court, 
should.  In  the  managunoit  of  tbe  affairs  of 
the  estate,  talce  some  action  or  do  some  thing 
that  a  prudent  business  man  nndv  the  dr- 
cumstances  would  have  done,  the  court  should 
not  arbitrarily  refuse  to  approve  the  ActLoa 
of  the  recover.  Of  course,  the  court  la  ttie 
final  Judge  of  the  proj^rlety  and  wiadtm  ot 
the  receiver's  action  when  he  is  acting  with- 
out flnt  having  obtained  Its  consent,  bat 
this  does  not  invest  the  court  with  authority 
to  prejudice  the  rights  of  oUier  parties  1v 
refusing,  without  suflMent  eanse^  to  give  Its 
approval  to  what  the  recover  has  done. 

[2]  In  the  l^t  of  these  general  prindpAea 
we  think  a  receive  may,  without  first  ob- 
taining  the  consent  of  the  court,  and  wben 
he  considers  It  to  the  best  Interest  of  the 
estate,  bid  on  and  purchase  as  receiver  prop- 
erty offered  for  sale  by  Um  or  property 
is  unda  bis  control,  wben  bia  Hd  does  not 
exceed  the  amount  of  the  Indebtedness 
against  the  property  that  la  sold.  And, 
when  a  reodw  under  drcumatancee  like 
these  purchases  proi)erty,  the  court  shoold 
not  on  BxeesitlooB  filed  by  him.  or  on  its  own 
motion,  set  otfde  tt»  oalsh  anless  it  appeon 
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tbat  the  Interests  of  tbe  estate  were  preju- 
diced by  what  the  receiver  did.  Id  the  case 
we  have  before  db  the  exceptions  filed  by  the 
receiver  show  tbat  the  property  purchased 
by  him  was  worth  more  than  be  bid  for  It, 
and  as  there  Is  no  claim  In  the  exceptions 
filed  by  him,  or  otherwise  appearing  in  the 
record,  that  the  purchase  of  tbe  property 
was  not  beneficial  to  the  best  Interests  of 
the  estate,  we  think,  looking  as  we  must  do 
to  tbe  exceptions  alone,  tbe  court  was  not 
warranted  in  setting  aside  the  first  sale. 

[3]  The  exertion  that  the  sale  was  not 
advertised  as  required  by  law  is  not  avail- 
able to  tbe  purchaser  as  a  ground  for  set- 
ting aside  the  sale,  although  it  might  fur- 
nish good  grounds  why  a  sale  should  be 
set  aside  on  tbe  motion  of  the  debtor  or 
some  Interested  party.  It  might  also  be  a 
ground  for  exception  when  made  by  a  re- 
ceiver if  it  appeared  that  the  failure  to  ad- 
vertise as  required  by  law  resulted  In  the 
property  being  sold  at  a  sacrifice  or  at  less 
than  It  would  tiave  brought  If  legally  ad- 
vertised. But  the  receiver  in  this  case  sim- 
ply makes  the  exertion  that  the  sale  was 
not  advertised  as  required  by  law  without 
showing  that  the  failure  to  advertise  preju- 
diced in  any  manner  the  interests  of  the  es- 
tate. 

[4]  la  regard  to  the  second  exception  re- 
lating to  error  In  the  amount  of  the  sale 
bonds,  the  record  shows  that  the  sale  bonds 
as  prepared  by  tbe  commlsBloner  for  the  sig- 
nature of  tbe  receiver  were  a  few  dollars 
more  than  th^  should  have  been,  but  an 
error  of  this  cliaracter  furnishes  no  reason 
why  a  purchaser  should  not  comply  with  the 
sale  and  execute  bonds  for  the  amount  of 
his  bid.  If  a  purchaser  should  for  any  rea- 
son execute  bonds  for  more  than  his  bid, 
the  error  can  be  easily  corrected  by  the 
court  when  the  sale  is  reported,  if  the  com- 
missioner should  fail  upon  request  to  correct 
It  at  the  time  or  after  the  bonds  are  exe- 
cuted. 

[I]  The  third  exception  Is  equally  laddng 
in  merit.  If  there  are  liens  for  taxes  on  the 
property  of  which  the  purchaser  haa  no  no- 
tice at  the  time  of  the  sale,  he  can,  upon 
motion  made  when  ttte  sale  la  tcitorted,  have 
credit  on  his  sale  bonds  by  the  amonitf  of 
tax  that  he  must  pay. 

[•]  Xor  Is  the  fourth  exception,  and  the 
one  dileily  rdled  on  by  counad  for  the  re- 
odver,  wtfl  fonnded.        aa  redted  In  tbe 


exceptions,  Williams  was  insolvent  and  could 
not  execute  bonds  for  the  purchase  price, 
the  commiesioner,  upon  his  failure  to  exe- 
cute the  bonds,  could  and  should  have  re- 
otfered  the  property  for  sale,  and  the  es- 
tate would  not  have  been  prejudiced  by  the 
failure  of  Williams  to  execute  bonds.  But, 
aside  from  this,  an  accepted  purchaser  at  a 
Judicial  sale  should  not  be  allowed  to  avoid 
the  sale  upon  the  ground  that,  In  his  opin- 
ion, a  contending  bidder  was  not  acting  In 
good  faith  or  was  Insolvent,  and  so  could 
not  comply  with  the  terms  of  the  sale.  The 
adoption  of  a  rule  like  this  would  enable 
an  accepted  bidder  to  escape  liability  for 
his  purchase  in  almost  every  instance  In 
which  he  became  dissatisfied  with  it  and 
place  it  la  the  power  of  bidders  to  serionsly 
obstruct  the  course  of  Judicial  sales. 

[7]  To  sum  up  the  result  of  our  views,  we 
do  not  think  any  of  the  exceptions  furnished 
a  sufficient  reason  why  the  court  should 
have  set  aside  this  sale.  Clearly  the  excep- 
tions filed  would  not  have  furnished  any 
cause  for  setting  aside  the  sale  if  the  pur- 
chaser had  been  a  person  other  than  the 
receiver;  and,  while  we  do  not  mean  to 
say  that  the  court  in  disposing  of  exceptions 
is  not  invested  with  a  larger  discretion  when 
dealing  with  exceptions  filed  by  its  receiver 
than  It  would  be  when  dealing  with  excep- 
tions filed  by  other  persons,  we  are  yet  of 
the  opinion  that,  when  a  receiver  purchases 
property  at  his  sale,  the  court  should  not 
refuse  to  confirm  the  re[>ort  of  sale,  unless, 
in  the  exercise  of  a  sound  discretion,  he  be- 
lieves the  purchase  was  detrimental  to  the 
interests  of  the  estate  and  that  In  making 
It  the  receiver  exceeded  his  discretion.  As 
stated,  there  is  nothing  in  the  record  except 
the  exceptions  filed  by  the  receiver  to  show 
why  the  court  refused  to  confirm  the  sale, 
and  these  exceptions  do  not  show  that  the 
purchase  by  the  receiver  was  hurtful  to  the 
estate.  On  the  other  band,  the  record  does 
show  that  the  failure  to  confirm  the  sale 
was  prejudicial  to  the  rights  of  Williams, 
and  the  unsupported  presumption  that  the 
court  exercised  a  sound  discretion  In  set- 
ting aside  the  sale  is  not  sufficient  to  over- 
come the  facts  shown  by  tbe  record  that  the 
sale  should  have  been  confirmed. 

Wherefore,  the  Judgment  is  reversed,  with 
directions  to  confirm  the  first  sale  and  set 
aside  all  orders  made  with  reference  to  the 
■eeond  aale. 
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HARRIS  T.  PRESTON  et  aL 

(Coart  of  Appeals  of  Kentucky.    Hay  20, 
1913.) 

1.  OUABDIAN  AND  WaBD  (|  53*)  —  INVBST- 

HBNT  or  Bbtate— Statute. 

Under  Ky.  St.  fi  4706,  proTidiafc  that  a 
person  holding  funds  in  a  fiduciary  capacity  for 
loan  or  iDvestment  may  invest  in  real  estate, 
mortgageB,  or  any  other  aacb  dividend-pay- 
Ins  aecurltiei  M  are  regarded  by  prudent 
busineas  men  as  safe  Investments,  a  guardian 
has  no  authority  to  purchase  real  estate  for 
his  vard  where  the  purchase  price  is  in  ex- 
cess of  the  funds  in  his  bands,  since  as  the 
guardian  has  no  property  in  his  bands  the  en- 
forcement of  liens,  etc.,  might  Jeopardise  the 
ward's  estate. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  282-241;  Dec.  Dig. 
{  53.*] 

2.  GUABDIAN  AWD  Wabd  <|  53*)— Unauthob- 
ized  iNTBffniEMT— Title  to  Rxai,  Estate. 

Wbere  a  guardian  had  no  antbority  to 
purchase  real  estate  at  an  amount  in  excess 
of  the  funds  in  his  hands,  and  such  inTcstment 
was  disapproTed  on  settlement,  and  he  was 
charged  with  a  balance  in  bis  bands,  title  to 
the  real  estate  so  purchased,  and  which  was 
taken  in  the  ward's  name^  should  be  adjudged 
to  be  in  the  guardian  individually. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent.  Dig.  |«  232-241;  Dea  Dig.  | 
58.*] 

Appeal  firom  C^rcolt  Court.  Johnson  Coun- 
ty. 

Action  by  EI  J.  Harris,  guardian,  against 
Sylvia  Preston  and  others.  From  an  order 
of  settlement  confirmed  by  the  circuit  court 
plalntlCF  appeals,  and  defendant  prosecutes 
a  cross-appeaL  Judgment  reversed  on  the 
appeal,  and  cause  ronanded,  with  directions. 

a  B.  Wheeler,  of  Ashland,  for  appellant 
Clarence  W.  Howea,  of  FaintsTUla^  for  ap- 
pellees. 

OLAY,  G.  [1]  In  December,  190S,  Bi  J. 
Harris  was  appointed  and  qualified  as  the 
statutory  guardian  of  Sylvia  Preston,  Mil- 
dred Preston,  and  Fern  E^ton,  infants  un- 
der 14  years  of  age.  After  his  appointment 
be  received  as  thdr  guardian  the  sum  of 
12,042.48.  Of  this  amount  he  paid  oat  the 
sum  of  ¥254.51,  leavhig  a  balance  In  hia 
hands  of  91,787.97.  Some  time  prior  to  the 
settlement  in  the  county  court,  he  purchased 
a  lot  in  the  town  of  PalntSTiUe,  tiie  tiitls  to 
which  was  conveyed  to  him  as  guardian  for 
the  infants.  The  price  paid  for  the  lot  was 
1660.  Of  this  sum  fl50  was  paid  in  cash. 
For  the  balance  due  h^  as  guardian,  exe- 
cuted three  notes,  each  for  the  sum  of 
$166.66.  Of  these  notes  the  first  has  bera 
paid,  leaving  a  balance  due  on  tiie  lot  of 
9333.33,  with  Interest  from  the  date  of  pur- 
chase^ After  the  guardian  purchased  the 
lot,  he  erected  a  residence  thereon,  costing 
about  92,200,  making  the  total  cost  of  the  lot 
and  resldeuoe  about  92,500,  or  several  hundred 
dollars  in  excess  of  the  amount  of  money 
which  he  had  In  hia  hands  as  guardian. 


Harris  brought  this  action  for  a  settlement 
of  his  accounts  as  guardian.  TSie  county 
court  approved  the  expenditures  made  by 
him,  but  refused  to  approve  the  real  estate 
investment,  on  the  ground  that  he  had  no 
authori^  to  do  so.  Judgment  was  according- 
ly entered  allowing  the  guardian  credit  for 
the  sum  of  ^54.01,  and  charging  him  with 
the  balance  in  his  hands  of  91.787.97.  Har- 
ris prosecuted  an  appeal  to  the  circuit  court 
The  circuit  court  approved  and  confirmed 
the  settlMumt  adopted  by  the  county  court. 
From  that  Judgment  Hairla  appeals,  and  the 
Infants,  through  thtiLr  guardian  ad  liton, 
have  prosecuted  a  cross-aKKal. 

SecUon  .4706,  Kentucky  Statutes,  provides 
in  part  as  follows:  '^Fhat  It  shall  be  lawful 
for  persons  or  corporations  holding  funds  in 
a  fiduciary  capacity  for  loan  or  Investment, 
to  Invest  the  same  In  real  estate,  mortgage 
notes  or  bonds,  or  In  such  other  Interest- 
bearing  or  dividend-paying  securities  as  are 
r^^rded  by  prudent  business  men  as  safe 
Investments,  and  to  make  loans  with  such  se- 
curities as  collateraL"  Appellant  Insists 
that,  under  the  above  statute,  he  had  the 
right  to  Invest  his  wards'  funds  in  real 
estate,  and  that  both  the  county  and  circuit 
court  erred  In  adjudging  ttiat  they  had  no 
power  to  approve  such  Investment  He  also 
Insists  that  the  effect  of  the  judgment  ia 
to  charge  him  with  the  balance  of  91,787.97, 
and  at  the  same  time  to  leave  the  title  to  the 
property  In  question  In  him  as  guardian  of 
bis  wards.  Without  passing  on  the  questiw 
as  to  when  or  under  what  drcumstances  a 
guardian  may  Invest  his  ward's  property  In 
real  estate^  we  conclude  that  und^  no  dr 
cumstances  has  a  guardian  authoil^  to  pur- 
chase real  estate  for  his  wards  or  to  improve 
real  estate  bd<Higlng  to  his  wards,  wlien 
the  purdiaae  price  or  the  cost  of  the  im- 
provements is  in  excess  of  the  funds  in  his 
hands,  and  thus  oreates  a  dd)t  which  may 
Jeopardize  the  wards'  estate.  In  the  present 
case  there  are  outstanding  lien  notea  m  tiw 
pn^erty  purchased,  which  are  a  valid  lloi 
on  the  property,  and  the  guardian  Jilnudf 
has  no  property  in  his  hands  with  whldi  to 
meet  them.  If  tlie  luUer  attanpts  to  en- 
force bis  Uen,  there  Is  great  rlsic  tliat  the 
pn^ierty  of  the  Influtts  will  be  sacrificed. 
We  therefore  conclude  that  both  the  county 
and  circuit  court  properly  declined  to  ap- 
prove the  investment,  and  to  give  the  guard- 
ian credit  for  the  amount  so  Invested. 

[Z]  However,  it  was  not  proper  to  refuse 
to  approve  the  investmoit,  and  charge  (be 
guardian  with  the  sum  so  invested,  and  at 
the  same  time  leave  the  title  to  Uio  real 
estate  In  the  infanta.  For  this  reason  the 
Judgment  is  erroneous.  Upon  a  return  of 
the  case  the  circuit  court  win  enter  an  order 
adjudging  that  the  real  estate  In  question 
is  the  iwoperty  of  Hards  individually,  and 
will  direct  and  require  Its  master  commi* 
sloner  for  and  on  behalf  of  him  as  snanlUn 


•For  ottier  oases  see  same  topic  and  leotlon  NXIHBER  in  Deo.  Dig.  *  An.  Olg.  Key-No.  Series  A  Rn"'  Indexn 
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for  the  Infants,  and  for  and  on  behalf  of  the 
Infants,  to  convey  the  property  to  him  indi- 
vidually. 

We  see  no  reason  to  dlstiirb  the  Jadgnmt 
on  the  cross-appeaL 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  Jodgm^t  in  con- 
formity to  this  opinion. 


ROBINSON  v.  ROBIXSON. 

(Gomrt  of  Appeals  of  Keotacky<   May  21, 
1913.) 

1.  Action  (|  60*)— Misjoindeb. 

In  an  action  by  a  widow  of  testator  to  set 
aside  an  antennptial  agreement,  both  the  ad- 
miniBtrator  and  heirs  were  necessary  parties, 
and  hence  there  was  no  misjoinder  of  causes 
of  action,  since  hi  the  event  of  a  judgment  of 
cancellation  jadgment  must  go  against  the  ad- 
ministrator for  the  widow's  share  of  the  per- 
sonalty, and  she  oould  recover  dower  in  land 
held  by  the  heirs. 

[Ed.  Note.— For  other  eases,  see  Action, 
Cent.  Dig.  H  Ml-647;  Dec  Dig.  |  60.*] 

2.  CAR0EI.I.ATI0ir  OP  IZTBTBUUBNTS  (|  24*)  — 

Conditions  pBECEDinT— 'Deposit  in  Conn 

-— NKcsssnr. 

A  tender  In  conrt  by  a  widow,  suing  an 
administrator  and  heirs  to  set  aside  an  ante- 
nuptial agreement,  of  the  money  received  by 
the  widow  from  the  administrator  was  not  nec- 
essary to  enable  her  to  maintain  the  acdon, 
since  she  would  be  entitled  to  retain  such 
amount  in  any  event 

[Ed.  Note.— For  other  cases,  see  Gancelladou 
of  Instruments,  Gent  Dig.  ||  33^;  Dec.  Dig. 
I  24.»] 

8.  Cancellation  or  Instbuuents  (|  24*)— 
Conditions  Pbecedent— Defosit  in  Court 
—Necessity. 

A  rule  requiring  a  payment  or  tender  into 
court  of  money  received  does  not  apply  when 
the  party  seeking  to  avoid  the  contract  is  in 
any  event  entitled  to  retain  the  amount  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  SI  33-38;  Dee.  Dig. 
I  24.*] 

Appeal  from  Cflreait  Court  Orant  County. 

Action  by  Sallte  E.  Robinson  against  Sam- 
uel E.  Robinson.  From  a  Judgment  dismiss- 
ing the  action,  plaintiff  appeals.  Reversed 
and  remdnded.  with  directions  to  set  aside 
order  reqnteing  an  election,  and  for  new  trial. 

C.  0.  Adams,  of  ^lliamBtown,  aiiA  B.  F. 
tfenefee,  of  Crittenden,  for  appellant  M.  1>. 
Gray  and  W.  H  Clay,  both  of  Wllllamstown, 
tor  appellee. 


SETTLE,  J.  On  the  28th  day  of  March, 
1888,  Samuel  Robinson  and  the  appellant 
Sally  El  Page,  reddents  of  Grant  county, 
were  united  in  marriage.  The  marriage  was 
authorized  by  a  license  duly  Issued  by  the 
clerk  of  the  Grant  county  court  March  20, 
1888.  At  the  time  of  the  marriage  Samuel 
Robinson  was  the  father,  by  his  first  wife, 
of  seven  children.  Being  d^Irous  of  making 
special  provision  for  certain  of  his  children 


to  make  them  equal  with  others  to  whom  he 
had  made  advancements,  and  of  securing  to 
all  of  his  children,  at  Us  death,  the  bulk  of 
his  estate,  then  conslstli^  of  ISO  acres  of 
land  and  personal  property  not  exceeding 
$600  or  $700  In  value,  Samuel  BoMnson.  on 
March  26,  1888,  two  days  before  his  second 
marriage,  entered,  with  the  appellant  his 
intended  wife,  Into  the  following  written 
contract: 

"This  an  article  of  agreement  made  this 
the  26th  day  of  March,  1888,  by  and  between 
Samuel  Robinson  and  Sallle  E.  Page,  both  of 
the  county  of  Grant  and  state  of  Kratncky, 
witnesseth:  That,  whereas,  the  above  named 
parties  have  contracted  a  marriage,  and 
whereas  the  said  Samuel  Robinson  has  the 
following  children  by  his  first  wife,  to  wit: 
Mrs.  Forest  Barnes,  Llddle  Green,  James  M. 
Robinson,  Jesse  Robinson.  Lesly  C.  Robinson, 
and  whereas  the  two  first  named  has  received 
from  said  Robinson,  a  cow,  set  of  chairs,  bed 
and  bedding  and  furniture  of  about  the  value 
of  $160.00  and  James  M.  Robinson  has  rec^ved 
a  horse,  set  of  chairs,  bed  and  bedding,  and 
furniture  of  about  the  value  of  $200.00 ;  and 
whereas  the  said  Samuel  Itobinson  desires 
that  bis  daughter,  Lola,  shall  receive  the 
same  that  his  daughters.  Forest  and  Uddie. 
have  received,  and  that  his  sons  Samuel  E., 
Jesse,  and  Lttly  C,  shall  receive  the  same 
that  James  M.,  has  received:  Therefore,  this 
agreement  or  manlage  contract,  wherein  thi; 
said  SaiUe  E.  Page,  agrees  with  the  said 
Samuel  Robinson,  that  if  the  said  Samuel 
Robinson  sliould  die  before  they  become  21 
years  of  age,  or  receive  the  above  mentioned 
property  or  its  egoivalent  tliat  she  will  give 
th^  the  same  out  of  the  estate  of  said  de- 
ceased and  the  said  Samnrt  Robinson  agrees 
that  the  said  Sallie  B.  Page  sliall  Iiave  one 
lialf  of  the  remainder  of  all  the  pnsonal  es- 
tate he  may  possess  at  his  death  and  the  said 
SalUe  B.  Page  further  agrees  to  relinquish 
all  dower  or  r^ht  of  dower  to  any  land  or 
real  estate  the  said  Samuel  BoMnson  now 
has  but  agrees  that  the  same  may  be  equal- 
ly divided  between  the  forgoing  children  of 
said  Samuel  Boblnson  or  tbelr  heirs,  but  if 
the  said  Samuel  Boblnson  and  SalUO  Bl  Page 
should  accumulate  or  become  posaeased  of 
any  other  land  or  real  estate  after  their  mar- 
riage then  the  said  Sallle  B.  Page  Is  to  have 
one  half  tiie  same. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  subscribed  our  names  this 
day  and  date  first  above  written. 

"Samuel  Boblnaon. 
"SalUe  B.  Page. 

"Lewis  B.  Nelson. 

"Wm.  Sleet" 
The  above  contract  was  duly  signed  by  the 
parties  and  attested  by  two  subscribing  wit- 
nesses, but  was  never  recorded.  Samuel  Bob- 
lnson and  wife,  after  their  marriage,  lived 
happily  together  on  his  farm  24  years,  at  the 
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end  of  wbidi  time  he  died.  Intestate,  anrrlved 
by  ber  and  bis  seren  cbUdr^  by  tbe  flret  wife. 
Sbortly  after  bis  deatb  bis  sou,  the  appellee 
Samnd  B.  RoUnson,  was  i^ipolnted  and  duly 
qualified  as  tbe  admlDlstrator  of  bis  estate. 
Samuel  Boblnson  did  not  materially  Increase 
bis  esttite  after  bis  last  marriage,  nor  did  bis 
wife  acqnlre  any  property,  real  or  personal. 
In  her  own  i^bti  and,  at  tbe  time  of  tbe 
deatb  of  tbe  former,  be  owned  only  tbe  ISO- 
acre  farm  mentioned  in  tbe  antoraptlal  con- 
tract and  personal  property  of  the  apmlsed 
value  of  $660.  Of  tbe  latter  $49  was  soon 
necessarily  expended  by  the  administrator  In 
administering  the  pwsonal  estate. 

On  January  23.  1911,  about  two  months 
after  Samuel  Robinson's  death,  tbe  as^Uee 
Samuel  E.  Robinson,  as  administrator  of  tbe 
decedent's  esta^  and  in  pursuance  of  tbe 
provisions  of  the  antenuptial  contract  pre- 
viously mentioned,  made  with  tbe  app^nt, 
as  claimed,  a  settlement,  whereby  he  paid  her 
f302  in  satlataction  of  her  demands  against 
tbe  decedent^s  estate,  whl<A  settlemoit  Is  evi- 
denced by  the  following  writing  then  execut- 
ed by  the  parties: 

'^hls  contract  made  and  entered  Into  the 
25th  day  of  January,  1901,  by  and  between 
Sallie  E.  Robinson,  wife  of  Samuel  Robinson, 
deceased,  of  the  state  of  Koitucky,  and  tbe 
county  of  Grant,  party  of  tbe  first  part,  and 
Samuel  E.  Robinson,  administrator  of  his  fa- 
ther, Samuel  Robinson,  of  the  county  and 
state  aforesaid,  party  of  the  second  part,  wlt- 
nesseth:  That  the  party  of  the  first  part, 
for  and  in  consideration  of  $302.00,  paid  to 
her  in  the  fulfillment  and  performance  of  a 
marriage  contract  made  and  entered  Into  by 
and  (betweoi)  the  said  SaUle  SI  Robinson, 
whose  nkme  was  SalUe  E.  Page,  before  ber 
marriage  to  the  said  Samuel  Robinson,  and 
Samuel  Robinson,  and  of  date  of  March  26, 
188S,  do  hereby  waive,  release  and  relin- 
quish all  my  rights,  interest  and  tiOe  to  all 
of  my  Interest  in  and  to  all  of  his  personal 
property  and  also  all  of  my  Interests  and 
rights  to  dower  or  homestead  In  and  to  all  of 
the  >auds  that  he  owned  at  his  death  which  is 
located  near  Mason,  Kentucky,  and  supposed 
to  contain  about  150  acres,  more  or  less,  and 
is  described  as  follows:  Bounded  on  the 
north  by  the  land  of  James  Harrison,  and 
John  McGIasson,  on  the  east  by  the  Coving- 
ton and  Lexington  turnpike  road,  on  the 

south  Tom  Gouge  and  Bromback,  and 

on  the  west  by  James  Bickers  and  Ace  Tom- 
lln  and  J<dm  Ruhall,  and  tot  the  aforesaid 
consideration,  claims  nothing  further  in  the 
personal  estate  or  real  properly  and  that 
the  said  party  of  the  second  part  executes 
this  contract  as  administrator  of  his  deceas- 
ed father  and  on  b^alf  of  himself  and  all 
his  brothers  and  sisters  and  agrees  to  be 
bound  by  the  same  and  the  party  of  the  first 
part  executes  this  contract  to  keep  faith  with 
the  marriage  contract  referred  to  and  to  per- 
form it  in  whole  as  she  agreed  to  do  and 
she  agrees  to  give  possesshm  of  tta«  land 


above  r^lnred  to  by  tha  lOtlk  day  of  Ifardi, 

1911. 

"Witness  our  hands  this  day  and  data 
above  written. 

"Sallto  IL  Robtnson. 

"Samuel  VL  Boblnson, 
"Administrator  of  Samuel  Robinson.** 
At  the  Ume  of  the  ezeeatloB  «>t  tbe  abow 
paper,  and  in  order  to  carry  out  its  provi- 
sions, tbe  appellant,  by  deed  duly  ezecated 
and  recorded,  conveyed  to  tbe  ai^lees,  chU- 
dren  of  Samuel  Boblnson,  deceased,  her  dow- 
er and  right  of  homestead  in  tbe  ISO  aeras 
of  land  left  by  their  father.  Shortly  after 
tbe  execution  of  this  contract  and  deed,  ap- 
pellant brought  this  action  against  B.pptiieieM, 
the  administrator  and  heirs  at  law  of  Sam- 
uel Boblnson,  seeking  to  set  aside  and  canert 
the  antenuptial  contract,  the  contract  she 
made  with  the  administrator,  and  the  deed 
executed  by  her  in  pursuance  thereof,  up<m 
the  grounds  that  tb^  and  each  of  them  were 
without  conidderation,  and  were  signed  by 
btx  la  ignorance  of  her  rights,  and  that  tbe 
antenuptial  contract  was  procured  by  fraud 
on  the  part  of  her  deceased  husband,  and 
the  Bubsequent  contract  and  deed  by  fraud  on 
the  part  of  bis  son,  the  gdmlnlstrator  of  bis 
estate.  In  addition  to  Its  attack  jjpan  the 
contracts  and  deed,  the  petition  set  up  a 
claim  by  the  aiK>ellant  to  dower  In  the  land 
and  one-half  of  the  personal  eeteto  left  by 
her  deceased  husband.  On  the  motion  of  ap- 
pellees the  circuit,  court  required  the  ap- 
pellant  to  elect  whether  she  would  prosecute 
the  action  against  the  administrator  or  heirs 
at  law;  thereupon  she  ^ected  to  proceed 
against  the  heirs  at  law,  and  the  court  dis- 
missed the  action  as  to  the  administrator. 
Appellant  excepted  to  each  of  these  rulings. 
Appellees,  after  IntMposlng  a  demurrer  to 
the  petition,  upon  which  the  court  seems  to 
have  failed  to  rule,  filed  their  answer,  which 
traversed  the  material  allegattons  of  the  petl- 
tlon,  set  up  the  contracts  and  deed  rtferred 
to,  and  pleaded  In  bar  of  a  recovery  the  set- 
tlement made  with  appellant  by  the  adminis- 
trator in  pursuance  thereof.  Appellant  by 
reply  denied  the  settlonent  pleaded  by  ap- 
pellees, but  admitted  the  payment  to  ber  of 
the  $302,  alleging,  however,  that  it  was  bat 
a  part  of  what  she  was  entitled  to  receive 
from  the  decedent's  personal  estete  as  his 
widow,  and  that  It  was  so  aoc^>ted.  Fol- 
lowing an  agreement  between  the  parties  to 
waive  the  teklng  of  depositions,  and  bava 
their  witnesses  testify  In  court  orally,  the 
case  was  called  for  trial,  whereupon  appel- 
lees moved  tbe  court  to  require  appellant  to 
pay  Into  court  tiie  $802  she  bad  recdved 
from  the  administrator  as  a  condition  pre- 
cedent to  her  right  to  malnteln  tbe  action. 
Notwithstanding  the  insistence  of  appellants 
counsel  that  the  law  did  not  require  ber  to 
tender  back  to  appellees  or  pay  into  court 
the  amount  In  question  In  order  to  mutntaln 
the  action,  and  their  further  Insistence  that 
she  did  not  have  the  money  and  was  uuble 
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to  npaj  ftt  fhe  eowC  nistalned  appelWi 
motton,  and  bacaase  of  anMllant's  taUnre 
to  pay  into  court  ttie  9802  entoed  a  Jndg- 
ment  dlHmlaring  the  actittD  at  bar  coat 
Froni  tbat  judgment  sbe  baa  appealed. 

[1]  Hie  judgment  la  manUeatlr  enoneoua. 
In  the  flzat  place  the  drcnlt  court  should 
not  turn  required  aivellant  to  dect  as  to 
whether  she  would  proaecnte  the  action 
agalnat  the  administrator  or  beira  at  law  of 
the  decedent  Samuel  Boblnaon.  There  waa 
no  misjoinder  of  causes  of  action  or  per- 
tlea.  Both  the  administrator  and  heira  wen 
necessary  parties;  the  flrat  becanae  If  the 
trial  of  tlie  case  should  result  in  a  cancella- 
tlon  of  the  contracts  and  deed  attacked  by 
the  petition,  judgment  must  go  agalnat  him 
as  administrator  for  appellant'a  abate  of 
the  decedoit's  personal  estate  and  aucb  abare 
would  have  to  be  paid  by  tdm  out  of  tbe  as- 
sets of  the  estate  in  bla  hands,  fiforeorer, 
the  administrator  bad  with  appellant  the  set- 
tlement  allied  to  have  been  made  to  car- 
ry out  the  proilalons  of  the  antwuptlal  con- 
tract, and  from  which  resulted  the  deed  con- 
T^lng  to  tbe  h^rs  at  law  her  doww  in  the 
real  eatete.  The  heirs  at  law  of  the  decs- 
dent  are  also  necessary  parties,  as  their 
rights,  both  as  to  the  real  and  personal  es> 
tate,  are  InTolved,  for  if  the  contracts  and 
deed  in  quesUcm  should  be  set  aatde^  it  would 
result  in  tbe  recovery  by  appellant  of  dower 
In  tbe  land  to  wbldi  they  bold  tittle  by  de- 
scent from  tbclr  father,  and  also  tbe  recov- 
ery l>7  ^  one-balf  of  tbe  personal  eatete, 
whldi,  If  exceeding  in  amount  what  die  re- 
c^Tod  in  th6  settlemmt  with  tbe  adndnia- 
trator,  would  result  in  loss  to  them. 

[2]  The  circuit  court  also  erred  in  8ii»- 
talnlDg  appellee's  motion  requlrii^  the  appel- 
lant to  pay  into  court  tlie  9302'Sbe  bad  re- 
oeiTed  in  the  settlemoit  with  tiie  adminis- 
trator, and  in  dismissing  tbe  action  becauae 
ct  bw  fUlure  to  do  ao.  Leaving  out  of  con- 
^deration  tiie  question  whether  the  failure 


DOS 

of  appellees  to  make  flu  motion  before  tbe 
filing  of  OuAt  answer  constituted  a  waiver 
of  their  right  to  later  dtf  ao,  it  is  patent  that 
the  case  is  not  one  in  which  appellant  was 
required  to  make  a  tender  of,  or  pay  into 
court,  the  money  sbe  had  received  from  the 
administrator  in  order  to  enable  her  to  main- 
tain tbe  action  to  set  aside  the  anteniq;itial 
omtract  auA  the  contract  wltb  tbe  adminis- 
trator and  aubsequoit  deed.  In  any  event 
she  la  and  will  be  entlUed  to  retain  the 
amount  paid  her  1^  tbe  administrator.  If 
defeated  ta  b»  attempt  to  set  aside  the  con- 
tracto  and  deed,  appellees  will  be  estopped 
to  claim  that  sbe  waa  not  entitled  to  the  ^02 
received  from  the  administrator  under  the 
antaiaptlal  contract  On  the  other  hand.  If 
she  succeeds  in  setting  aside  the  contracts 
and  deed,  it  is  manifest,  and  indeed  admit* 
ted,  that  her  half  of  the  personal  eateto  1^ 
by  the  decedent  will  amount  to  as  much  as 
waa  paid  her.  So,  in  dtta»  evoit,  she  la 
xightfully  in  prasession  oi;  and  cannot  lie 
made  to  surrender,  the  ^SO^  i»ald  her  by  the 
administrator. 

[1]  We  have  repeateffiy  bcM  that  the  rule 
lequirlng  a  tender  ot  payment  into  court 
of  money  rectf  ved  does  not  apply  when  tbe 
party  seeing  to  avtrid  tbe  contract  Is  In  any 
event  to  retiUn  the  amount  reo^ved.  Fox 
V.  Hmdmaon'a  BxT,  etc,  160  Ky.  116,  ISO  S. 
W.  40;  Bramble  v.  0.  F.  ft  a  B.  R.  B.  Co., 
132  Ky.  647. 116  &  W.  742;  U.  P.  B.  B.  Oo. 
V.  Harrla,  168  U.  S.  826,  16  Sup.  Ct  848,  80 
li.  Bd.  1008  ;  20  Gyc.  21. 

We  refrain  from  expressing  an  opinion  up- 
on otlier  aspects  of  the  ease,  as  the  evidence 
hab  not  been  taken  by  tbe  parties ;  but,  on  ac- 
count of  tbe  errors  indicated,  the  Judgment  is 
reversed,  and  cauae  remanded,  with  dlrectlona 
to  the  lower  court  to  set  aside  tbe  order  re- 
quiring an  election  by  appellant  and  the  Judg- 
moit  dismissing  her  action,  that  the  case 
may  proceed  to  preparation  and  trial  upon 
the  merits. 
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ST.  LOUIS  SOUTHWESTERN  RT.  00.  OP 
TEXAS  T.  STONE-DE  LANE)  et  »L 
(Conrt  of  CKtU  Appeals  of  Texas.  DaDaa. 
May  10. 1913.) 

1.  CABBIEBS  ({  321*)  —  PAflSBIf OSB8  —  ALIGHT- 
ING AT  "WBONO  Station— I  NBTBDCnoNB. 

Plaintiff,  a  female  passenger,  destined  for 

A.  ,  alighted  at  night  at  B.,  believinfc  it  to  be  her 
destination.  She  testified  that  the  condactor  an- 
nounced that  the  station  waa  A.,  and  claimed 
that  a  mistake  was  made  in  calling  the  station, 
and  that  this  was  the  reason  why  she  alighted. 
This  fact  was  contradicted  both  the  brakeman 
and  the  conductor,  who  testified  they  called  the 
station  correctly.  Held,  that  defendant  was  en- 
titled to  the  giving  of  a  request  to  charge  tliat 
it  the  jury  believed  that  the  braliemaii  called 
the  station  B.,  and  not  A.,  and  plaintiff  waa 
mistaken  as  to  the  call,  and  left  the  train  under 
the  belief  that  she  was  getting  off  at  A.,  and 
she  was  not  seen  by  the  conductor  to  leave  the 
train,  and  the  brakeman  asMsted  her  off  not 
knowiQg  that  she  was  destined  to  A.,  they  should 
find  for  defendant 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1247,  1326-1336,  1343 ;  Dec  Dig. 
I  321.*] 

2.  Tbiai,  (S  208*)— Requkbt  to  Chabob— At- 

FIRHATIVE  PbESBNTATION  OF  FACTS. 

Defendant,  on  request.  Is  entitled  to  hava 
the  group  of  facts  relied  on  in  defense  of  plain- 
tiff's action  submitted  to  the  jury,  and  the  jury 
told  what  to  do  in  caae  they  find  sudi  facta  to 
be  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {S  477-479 ;  Dec.  Dig.  1  203.«] 

Appeal  from  District  Court,  Henderson 
County;  B.  H.  Gardner,  Judge. 

Action  hy  M.  C.  Stone-I>e  Lane  and  au- 
ottaer  against  the  St  Louis  Southwestern 
Railway  Company  of  Texas.  Judgment  for 
plaintiffs,  and  defendant  Tallroad  company 
appeals.   Reversed  and  remanded. 

E.  B.  Perkins  and  D.  Upthegrove,  both  of 
Dallas,  B.  8.  N^lett;  of  Coratcana,  and  W. 

B.  Blabop,  <tf  Athens,  for  appelant 

TALBOT,  J.  The  appellee  Mrs.  M.  C. 
Stone-De  Lane,  joined  by  her  husband, 
brought  this  suit  against  tbe  appellant  to  re- 
oorer  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  her  through  the 
negligence  of  appellant's  servants  and  em- 
p]oy6s.  The  petition  charges  that  on  or 
about  the  25th  day  of  October,  1911,  tbe 
plaintiff  Mrs.  Stone-De  Lane  took  passage 
on  a  passenger  train  at  Birmingham,  Ala., 
witb  a  tldiet  to  Athens.  Tex.;  that  plalnUff 
passed  through  Tezarkana,  and  that  when 
Bbe  reached  tbe  station  of  Bassett,  in  Texas, 
the  ofBcers  of  the  train  Invited  and  caused 
her  to  disembark  from  said  train ;  that  the 
conductor  or  auditor  or  brakeman  called  said 
station  of  Bassett  "Athens,"  and  the  conduc- 
tor helped  her  off  tbe  train,  and  informed 
her  that  she  bad  reached  her  destination; 
that  the  place  was  Athens,  Tex. ;  that  by 
reason  of  said  carelessness  and  negligence 
of  the  servants  of  defendant  In  causing  her 
to  disembark  and  leave  said  train  at  said 
point  plaintiff  was  caused  to  remain  In  the 


town  of  Bassett  for  more  than  24  hours; 
that  she  was  Invited  and  requested  to  leave 
said  train  In  the  nighttime ;  that  there  were 
no  hotels  In  said  town;  that  she  was  com- 
pelled and  did  remain  In  the  depot  tbe  re- 
mainder of  the  night;  tliat  the  night  was  cold 
and  there  was  no  fire  In  said  d^t;  that 
she  suffered  from  cold  In  said  depot,  was 
worried  and  annoyed,  make  sick,  suffered 
from  headache,  backacbe,  and  nervous  pros- 
tration. Tbe  d^endant  answered  by  general 
denial,  and  also  alleged  that  plaintiff  M.  C 
Stone-De  Lane  waa  guilty  of  ctrntrlbntory 
negligence  In  leaving  the  train  at  tbe  town  of 
Bassett,  and  in  not  ascertalnliur  that  she 
had  not  reached  her  station,  and  In  not  go- 
ing to  a  boarding  boose  or  ho^  hot  remain- 
ing In  the  depot  during  the  night  The  caae 
was  tried  before  tbe  court  and  a  jur.  snd 
the  trial  resulted  In  a  verdict  and  Judgment 
for  plalntlfb  for  |17B^  From  this  Judgment 
the  defendant  appealed. 

The  first  assignment  of  error  complains 
of  the  conrf a  refusal  to  give  tbe  foUowing 
requested  Instruction:  "If  yon  believe  from 
tbe  evidence  that  tbe  brakeman  on  the  train 
at  the  station  of  Bassett,  or  between  tbe 
watw  tank  and  tbe  station,  called  tbe  sta- 
tion Bassett  and  not  Atheos,  and  tbe  plain- 
tiff was  mistaken  as  to  the  call  of  the  sta- 
tion, and  left  the  train  under  the  belief  she 
was  getting  off  at  Athens,  and  yon  further 
believe  from  tbe  evidence  she  waa  not  seen 
by  tbe  conductor  to  leave  tbe  train,  and  that 
tbe  brakeman  assisted  her  off  the  train  not 
knowing  she  was  destined  for  Athens,  Oien 
you  will  find  for  the  defendant"  The  Issue 
sou^t  to  be  submitted  by  this  cba^  was 
clearly  raised  by  the  evidence,  and  the  charge 
should  hav^  been  given.  Appellant's  brake 
man  testifieid:  "A  brakeman's  duty  is  for 
the  protection  of  tbe  train  and  to  assist 
the  conductor  with  the  passengers,  help  as- 
sist the  passengers  off  and  on  the  train, 
and  he  calls  the  stations  when  the  train  Is 
approaching  the  stations.  On  the  night  In 
question,  tbe  26th  of  October,  1911,  when 
we  got  to  tbe  town  of  Bassett,  I  did  not  call 
the  station  'Athais.'  I  called  that  station 
'Bassett'  I  did  not  know  there  was  a  lady 
on  the  train  destined  to  g^  off  at  Athens. 
I  did  not  invite  or  direct  a  lady  at  Bassett 
to  get  off,  telling  her  it  was  Athens.  I  Just 
called  the  station,  and  that  was  all  I  done 
I  called  tbe  staUon  'Bassett' "  B.  J.  Cobb, 
a  passenger  on  the  train,  testified:  "I  was 
on  the  train  that  passed  through  Bassett 
that  night  I  got  on  at  Texarkana.  I  bought 
a  ticket  for  Bassett  The  station  of  Bas- 
sett was  called  that  night  I  was  laying 
there,  and  suppose  I  had  been  asleep  and 
woke  up  when  it  stopped  at  the  tank,  and 
when  It  moved  off  from  the  tank  the  con- 
ductor or  brakeman  or  some  of  them  hol- 
loaed out,  'BassettI'  'Bassett  I'  and  I  got  up 
and  walked  out  of  the  car.    I  was  In  the 
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dialr  caf.  The  train  stopped  at  tbe  station, 
and  there  Is  where  I  got  off  at  the  station. 
The  station  was  called  after  tbe  train  stop- 
ped at  tbe  water  tank.  Tbey  take  water 
there.  I  sappose  tbe  tank  Is  a  train  length 
or  a  little  over  a  train  length  from  the  de- 
pot I  know  that  station  was  called  out, 
'Bassett'"  Tbe  conductor  testified  that  he 
did-not  know  the  lady  had  got  off  the  train 
till  he  got  to  Mt.  Pleasant,  where  the  opera- 
tor advised  blm  that  tbe  lady  had  got  off  at 
Bassett  He  eays:  *^at  was  tbe  first 
time  that  I  knew  she  had  gotten  off  the 
train  at  Bassett,  and  I  left  Instructions  to 
make  arrangements  for  the  conductor  to 
bring  her  on  tbe  next  morning  to  Athens. 
I  did  not  tell  the  lady  to  get  off  at  Bassett 
I  did  not  call  out  the  station  of  Athens  when 
we  got  to  Bassett  I  had  seen  the  lady  on 
the  train  that  night  before  reaching  Bassett 
She  asked  what  time  we  would  get  to  Athens 
and  I  told  her  about  5:30.  That  was  after 
we  left  Texarkana.  Between  Texarkana  and 
Bassett"  The  plaintiff  Mrs.  Stone-E>e  Lane, 
baring  testified  on  direct  examination  that 
when  the  train  arrived  at  Bassett  the  sta- 
tion was  called  Athens,  in  rebuttal,  said: 
"It  was  the  conductor  that  made  the  an- 
nouncement that  that  was  Athens;  he  was 
the  only  one  that  I  remember  noticing  In 
the  train.  I  do  not  remember  seeing  any 
other  man  In  the  train.  I  do  not  remember 
seeing  Mr.  Bledsoe,  tbe  man  that  says  that 
be  is  brakeman  on  the  train  that  night" 
Thus  it  appears  that  the  contention  of  the 
fdaintiffs  was  that  the  conductor  in  charge 
of  the  train  in  question  called  the  station 
and  called  It  "Athens,"  and  not  "Bassett," 
ai}d  that  it  was  the  theory  and  claim  of 
the  defendant  that  the  brakeman  called  the 
station  and  called  it  "Bassett,"  and  not 
"Athens";  that  tbe  plaintiff  Mrs.  Stone-De 
Lane  was  mistaken  in  the  call  and  got  off 
the  train ;  that  tbe  conductor  did  not  see  her 
leave  the. train,  and  the  brakeman  did  not 
know  her  destination,  and  so  assisted  her  to 
alight  at  Bassett  Of  these  contentions  that 
of  the  plaintiffs  was  clearly  presented  for 
the  consideration  of  the  Jury,  but  that  of 
the  defendant  was  not  Having  failed  to 
submit  defendant's  theory  of  the  case  In  the 
main  charge  and  there  being  evidence  tend- 
ing to  support  such  theory,  that  is,  evidence 
to  tbe  effect  that  the  brakeman  announced 
the  station  correctly,  and  that  Mrs.  Stone-De 
Lane  may  have  been  mistaken  as  to  the 
name  called  and  left  tbe  train,  thinking  It 
was  Athens,  that  tbe  conductor  did  not  see 
ber  get  off  tbe  train  and  that  the  brakeman 
Bided  her  to  aUgbt  therefrom  not  knowing 
her  destination  was  Athens,  It  was  reversi- 
ble error  for  the  court  to  refuse  the  request- 
ed charge  submitting  tbe  Issue. 

[2]  It  is  well  settled  that  the  defendant 
especially  when  a  request  is  made  therefor, 
is  entitled  to  have  tbe  group  of  facts  relied 
on  in  defense  of  the  plaintiff's  action  sub- 


mitted to  the  Jury  and  the  Jury  told  what 
to  do  in  case  tbey  find  such  facts  to  be  tru& 
"Such  a  charge  directs  tbe  minds  bf  tbe 
Jury  to  the  very  facts  In  issue,  and  invokes 
their  Judgment  upon  tbe  evidence  relative 
to  that  issue."  Railway  Co.  v.  Rogers,  91 
Tex.  62,  40  S.  W.  956 ;  RaUway  Co.  v.  Ayres, 
83  Tex.  269,  18  S.  W.  684;  Railway  Go.  v. 
McGlamory,  89  Tex.  639.  35  S.  W.  1058; 
Railway  Co.  v.  HaU,  98  Tex.  480.  85  S.  W. 
786;  Id.,  02  S.  W.  1079.  Of  such  was  tbe 
nature  of  the  special  charge  under  consid- 
eration and  tbe  court  erred  in  refusing  it 

There  are  other  assignments  of  error,  but 
tbey  need  not  be  stated  and  discussed.  They 
either  point  out  no  reversible  error  or  the 
matters  complained  of  were  covered  by  spe- 
cial cbargs  glvea  at  defendant's  request  The 
allegations  of  tbe  petition  when  construed 
as  a  whole  were  suffid^it  to  authorize  tbe 
submission  of  the  issue  aa  to  whether  the 
conductor,  as  the  train  was  approaching  the 
station  Bassett,  called  out  In  the  car  in 
which  Mrs.  Stone-De  Lane  was  traveling 
"Athens."  In  addition  to  the  allegation  that 
Mrs.  Stone-De  Lane  was  "invited  and  re- 
quested" to  leave  the  train  at  Bassett  it 
is  allied  that  the  "oofMfucfor  (italics  ours) 
or  auditor  or  brakeman  called  said  station 
'Athens*";  that  the  "conductor  heli)ed  the 
plaintiff  M.  C.  Stone-De  Lane  off  of  the  train 
of  tbe  defendant,  and  advised  her  that  that 
was  her  destination,  and  that  the  place  was 
Athena,  Tex." 

For  tbe  failure  of  the  trial  court  to  give 
the  special  charge  made  the  basis  of  appel- 
lant's first  assif^nment  of  error,  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


INTERNATIONAL'*  0.  N.  RT.  OO.  v.  DIAZ. 

(Court  <rf  Civil  Appeala  of  Texas.  San  Antonio. 
April  23,  19ia   Rehearing  Dtaied 
May  21. 1913.) 

1.  Appeal  and  Bbkok  (|  1071*)— FtNDznOB  op 
Fact— BxFDBAii  n>  Vtim. 

Befasal  to  find  any  faots  whatever  is  mot 
a  cause  for  reversal,  where  there  is  a  full  state- 
ment of  facta. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
I^r^^Cent  Dig.  |i  4234r-£239;   Dec.  Dig.  | 

2.  Railroads  H  424*)  —  Kiluno  Anihalb  — 
DBraNBBS— RtmifiHO  at  Labge. 

Where  plaintiff's  male  wandered  on  defend- 
ant's track  at  a  crossing  in  a  city,  and  waa  neg- 
ligently itrock  by  an  approaching  train,  it  was 
no  defense  that  tne  mule  waa  at  large,  in  vl<^ 
tlon  of  a  city  ordinance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1521-1526;  Dec.  Dig.  |  424.*] 

8.  Bailboads  (I  415*)  —  KiLLiKO  Aiiaiua  — 
Stbebt  CaosuKG— Cabk  Bequibkd. 

It  was  the  duty  of  the  engineer  of  a  train 
apiHroachlng  a  street  crossing  to  keep  a  constant 
lookout  and  exerdse  reasonable  care  to  prevent 
striking  men  or  animals  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Pj^Ur^ds, 
Cent  Dig.  ii  1476-1482;  Dec  Dig.  i  4iR.*T^ 
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1.  Bailboads  (S  44S*)  —  KnxiiTO  AimcAu  — 

^^LIQENCB— EVIDENOB. 

PlBiQtifiTs  mole,  having  escaped,  went  on 
defendant's  railroad  track  at  a  croaring,  and  waa 
killed  by  an  approaching  train.  The  mnle  conid 
have  been  seen  for  a  long  distance  by  the  en- 
gineer if  he  had  been  on  the  track,  and  an  eye- 
witnesB  swore  that  the  train  was  200  yards  ofC 
wben  the  mnle  was  grazing  on  or  near  the 
track,  and  that  no  ^gnals  were  given  and  no 
effort  made  to  stop  tbe  train.  The  mule  was 
on  tfae  engineer's  side  when  struck,  and  the  only 
claim  was  tiiat  he  was  not  seen  until  the  train 
was  so  near  him  that  it  could  not  be  stopped, 
thongh  the  engineer  testified  that  he  could  aee 
ahead  for  blocks.  Held,  that  tbe  railroad  com- 
pany was  chargeable  with  actionable  negligence. 

[Ed.  Note.— For  other  casM,  see  Railroads, 
Gent  Dig.  11 1608-1620;  Dec.  Dig.  }  443.*] 

Appeal  from  Bexar  County  Coort  for  Civil 
Oases;  Geo.  W.  Huntress,  Judge. 

Action  by  Joe  Diaz  agaimtt  the  Internation- 
al &  Great  Northern  Railway  Company. 
Judgment  for  plaintll!^  and  defendant  ap> 
peals.  Affirmed. 

Oobbs,  Eiakildge  A  CoVbBt  of  Ban  Antonio, 
and  TniBOn,  Datmay  &  King,  of  Houston,  for 
appellant  J.  D.  CUldi^  of  San  AntonJo,  tor 
appellee. 

FLY,  0.  X  Appellee  aoui^t  the  recovery 
of  damages  from  appellant  resulting  from 
tbe  death  of  a  certain  male,  wMcb  came  to 
its  end  by  being  stmck  by  a  movhig  loco- 
motive operated  on  the  track  of  lu^Uant 
in  tbe  city  of  San  Antonio.  The  grounds 
of  negligence  were  a  fsllnre  to  reduce  tbe 
speed  of  the  train  to  10  miles  an  hour  in 
obedience  to  an  ordinance  of  said  dty,  a 
failure  to  ring  a  bell  or  blow  a  whistle  at 
street  crossings,  and  a  failure  to  exercise 
ordinary  dlllgenoe  in  discovering  said  nude 
on  the  track,  and.  If  they  did  discover  It,  a 
fbllore  to  stop  the  train.  A  daim  was  made 
for  f225k  and  on  a  trial  by  the  conrt  Judg- 
ment was  rendered  In  ftvor  of  ai^eUee  for 
«20a 

[1]  The  court  filed  findings  of  fact,  and  re- 
fused to  find  further  facta  when  requested 
so  to  do  by  appelant  Hiere  is  a  statem^t 
of  facts,  and  a  refusal  to  find  any  facte 
whatever  Is  not  a  cause  for  reversal,  where 
there  is  a  full  statement  of  facts.  Imple- 
ment Co.  V.  Templeton,  4  Willson,  Civ.  Cas.  Ct 
Appi  {  18. 14  S.  W.  1015;  Umscheid  v.  Scholz, 
84  Tex.  266,  16  S.  W.  1065 ;  Bank  v.  Stout, 
61  Tex.  567;  Crocker  v.  Crocker,  19  Tex. 
Glv.  App.  296,  46  S.  W.  870.  The  first  a»- 
slgnmoit  is  therefore  overruled. 

The  evidence  showed  that  the  mule  was 
on  the  track  of  appellant,  or  near  enough 
to  it  to  be  struck  by  a  locomotive  of  appel- 
lant and  killed,  in  a  sbreet  In  the  dty  of  San 
Antonio.  There  was  a  witness  who  saw  the 
mule  on  or  near  the  track,  and  saw  the  lo- 
comotive strike  and  kill  him.  The  train  was 
running  at  the  rate  of  about  20  miles  an 
hour  when  the  mtile  was  struck.  The  body 
of  the  male  was  found  about  three  feet  from 
the  track   Tbe  evidence  indicates  that  the 


engineer  saw  the  mule,  or  could  bava  teea 
him,  in  time  to  have  avfdded  colliding  with 
him.  There  was  a  conflict  of  evidence  as 
to  the  position  of  the  mule  before  the  colli- 
sion, bat  there  was  testimony  tending  to 
supp<»t  the  Jndgnmt  of  the  trial  judge. 
The  engineer  did  not  swear  that  lie  was 
keeping  watcb  on  the  trade  at  the  time  of 
the  collision,  but  said:  "I  am  positive  that  I 
was  looking  and  had  my  «ya  on  tbe  track 
because  I  made  a  practice  to  do  it  I  would 
not  say  so,  on  this  parttcular,  because  it  is 
so  far  ofr."  The  conrt  credited  Oie  testlmoiv 
of  the  old  Mexican,  as  be  bad  the  right  to 
do,  who  testified  that  he  saw  the  oollidon. 

[2]  The  mule  was  at  large  in  Ote  atoeeta 
of  San  Antonio,  in  -Eolation  of  the  wdi- 
nances  of  the  city,  bat  that  <SLH  not  antboziw 
his  willfnl  or  negligent  "taking  olT*  by  the 
railroad.  His  owner  should  not  have  permit- 
ted him  to  be  at  large;  still  the  mnle  had 
escaped  from  his  owner,  and  was  not  snch  an 
outlaw  that  every  one  that  fttund  him  oould 
take  his  life.  NoeCTort  was  made  to  warn  nm 
or  animals  that  a  raiAdly  moving  train  waa 
approaching.  Tbm  was  evid^ce  tending  to 
show  that  no  bell  was  mng  or  wUstle  soond- 
ed  by  the  engineer,  and  that  tbe  train  was 
running  at  an  unlawful  and  reckless  rata  (tf 
speed  throu^  the  streets  of  Qie  dty.  A> 
pellant  cannot  Justify  or  excuse  acts  caused 
by  its  violation  of  law  by  a  plea  that  the 
mnle  was  on  the  street  in  violation  of  law. 

[S]  Tbe  mnle  when  killed-  was'  on  a  strert 
where  men  have  a  right  to  be  at  any  and 
all  times,  and  where  it  was  the  duty  of  ap- 
pellant to  keep  a  constant  outlook.  It  may 
not  have  anticipated  that  a  loose  mule  would 
be  on  tbe  street,  but  It  was  under  obligation 
to  anticipate  that  men  and  animals  In  charge 
of  men  would  be  on  the  street  crossing  at 
any  hour  of  the  day  or  night  As  said  by 
this  conrt  In  Railway  v.  Broomhead,  140 
S.  W.  820:  "Tlie  fact  that  a  person  may 
without  authority  enter  upon  a  railroad 
track  does  not  relieve  railroad  companies  of 
tbe  duty  devolving  on  them,  in  the  operation 
of  their  dangerous  agencies,  of  being  watch- 
ful for  men  or  beasts  upon  tbe  tracks,  but 
they  will  be  held  to  owe  the  duty  at  all  times 
when  a  train  Is  In  motion,  at  all  points  alimg 
their  highways,  to  keep  a  reasonable  out- 
look, and  to  exercise  reasonable  care  to  pte- 
vent  injury  to  one  on  the  track."  To  tbe 
same  effect  are  Railway  v.  Sympklns,  54 
Tex.  61S,  88  Am.  Rep.  632,  and  Railway  v. 
Watktus,  88  Tex.  20,  20  S.  W.  232. 

In  the  case  of  Railway  r.  Com,  110  S.  W. 
485,  and  102  Tex.  104. 114  S.  W.  103.  the  raU- 
way  train  killed  a  number  of  cattle  on  its 
fenced  track,  upon  which  the  cattle  bad  en- 
tered through  a  gate  which  was  open.  Tbe 
defective  condition  of  tbe  gate  and  a  failure 
to  discover  the  cattle  on  the  tra^  were  tin 
grounds  of  negligence.  Thwe  was  one  wl^ 
ness  to  the  fclUing  of  the  cattle  besides  tlw 
employes,  a  woman,  who  was  in  her  yard. 
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•boot  100  yards  from  the  tradi^  when  the 
tnln  peraed.  She  testified  tliat  no  wbistle 
was  BODDded  nor  bell  mog;  nor  was  any 
effort  made  to  stop  the  train  an  til  the  cattle 
bad  been  killed.  Sbe  did  not  see  tbe  engine 
strike  tbe  cattle.  The  engineer  flatly  con- 
tradicted her  testimony  as  to  aooading  tlie 
whistle  and  ringing  tbe  bell  and  as  to  mak- 
ing an  elfort  to  stop  the  train.  In  deciding 
tbe  case  tbe  Court  of  Civil  Appeals  of  tbe 
Second  District  held:  "The  fourth  assign- 
ment asserts  that  'the  uncontradicted  evi- 
dence Bhowa  that  tbe  engineer  exercised  all 
the  care  and  caution  to  avoid  the  accident 
after  be  discovered  the  animals  on  the  track, 
and  tboefore  there  was  no  evidence  to  sup- 
port a  verdict  for  n^llgence  on  account  of 
any  ftdlure  in  that  respect,'  and  tbe  sixth 
assignment  is  to  the  same  effect.  But,  as 
already  seen,  there  was  the  testimony  of 
Mrs.  Boone  contradicting  to  some  extent  that 
of  the  engineer,  which  was  some  evidence  at 
least"  A  writ  of  error  was  granted  by  tbe 
Supreme  Court,  and  in  affirming  the  judg- 
ment of  tbe  Court  of  Civil  Appeals  it  was 
said:  "Tbe  testimony  as  to  what  Mrs.  Boone 
observed  contradicted  the  testimony  of  the 
engineer  in  regard  to  the  discovery  of  the 
cattle  and  his  attempt  to  stop  the  train.  At 
all  events  tbe  testimony  would  show  that 
tbey  bad  failed  to  blow  tbe  whistle  in  time 
to  have  scared  the  cattle  from  the  track,  if 
the  whistle  had  been  sufficient  for  that  pur- 
pose. The  presumption  must  be,  we  think, 
since  it  was  the  custom  of  tbe  railroad  to 
give  sharp  blasts  of  the  whistle  In  order 
to  clear  tbe  track  of  live  stock  that  were 
found  upon  it,  that  the  whistle  would,  in 
some  instances  at  least  result  In  the  avoid- 
ance of  an  accident  or  injury."  That  case 
Is  quite  applicable  to  this. 

[4]  The  Issue  in  this  case  was  as  to  wheth- 
er the  animal  was  on  the  track  at  a  time 
when  the  engineer  could  have  seen  him  'and 
could  have  frightened  him  off  by  sounding 
the  wbistle  or  ringing  tbe  bell,  or  could  have 
stopped  the  train.  It  la  not  contended  that 
the  mule  could  not  have  been  seen  for  a 
long  distance  by  the  engineer  if  he  had  been 
on  the  track,  but  the  only  contention  is  that 
be  was  not  seen  until  tbe  train  was  so  near 
him  it  could  not  be  stopped.  On  that  issue 
there  was  a  conflict  of  evidence.  Juan  Ra mi- 
res swore  that  the  train  was  200  yards  off 
when  the  mule  was  grazing  on  or  near  the 
track;  that  no  signals  were  given  and  no 
effort  made  to  stop  the  train.  The  engineer 
did  not  claim  that  be  endeavored  to  stop  or 
lessen  tbe  speed  of  tbe  train,  and  swore  that  he 
could  see  ahead  for  blocks.  He  did  not  swear 
posittvely  to  giving  any  signals.  Tbe  mule 
was  knocked  off  on  tbe  east  side  of  the  track, 
corresponding  to  the  side  of  the  engine  oc- 
cupied by  the  engineer. 

Tbe  judgment  Is  affirmed. 

TALIAFERRO,  J.,  did  not  dt  In  this  case. 


AMEBIOAN  NAT.  INS.  00.  t.  BBIGGH9. 

<Coort  (tf  Civil  Aiveala  of  Texas.  Dallas. 
'May  8,  191S.    Rehearing  Denied 
May  17,  1913.) 

1.  Appeal  and  E^bob  (|  286*)— Motior  roa 
New  Trial  —  neotssitt  —  ''Pundamental 
Ebbob." 

Where,  In  an  action  on  a  life  policy,  tbe 
court  sustained  a  general  demurrer  to  defend* 
ant's  sole  defense  of  fraod,  which  was  equiva- 
lent to  holdins  that  the  answer  presented  no 
defense  to  the  policy,  error,  if  any,  in  such  ml- 
ing  was  fundamental  within  district  court  rule 
71a  (14G  S.  W.  vli),  providing  that  a  motion  for 
a  new  trial  shall  be  filed  in  all  cases  where  par* 
ties  desire  to  appeal  or  sue  oat  writs  of  error* 
unless  the  error  complained  ol  is  fundamentaL 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1684-1600;  Dec  Dig.  | 
285.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  p.  3006.] 

2.  iNBuaANCE  (I  400*)— LDS  PoUOT— IKOOH- 

TESTABixnT— Public  Polxot— Fraud. 

A  clause  in  a  life  poUtr  that  it  shall  be  in- 
contestable for  an;  cause  after  one  year,  thongh 
construed  to  bar  a  defense  of  fraud  in  obtaining 
the  policy,  is  not  contrary  to  public  poUcy  as 
tending  to  promote  fraud  In  view  at  the  fadli- 
ties  01  the  insurer  for  discovering  the  fraud 
within  the  time  specified. 

[Bd.  Note.— For  other  cases,  see  Insaranoe, 
Cent  Dig.  i  1066;  Dec.  Dig.  I  400.*] 

3.  INSUBANOB    (f  400*)— Lm  POUOT— PBB* 

uinic  PATKEnr  Dubino  Inbubabilitt— In- 

CONTESTABIUTT  CLAUSE. 

A  life  policy  provided  that  it  should  not 
take  effect  antfl  tne  first  premium  had  been  paid 
during  insurability  of  insured,  and  also  that 
the  contract  should  be  incontestable  for  any 
cause  whatever  after  one  year  from  the  date  of 
issue,  provided  premiums  were  duly  paid.  Meld, 
that  the  incontestability  clause  included  the 
clause  providing  that  the  policy  should  not  take 
effect  until  the  first  premium  had  been  paid  dur- 
ing insurability ;  and  hence  where  the  premiums 
had  been  properly  paid,  and  insured  did  not  die 
daring  the  year,  and  no  proceedings  were  taken 
to  cancel  tbe  policy  for  fraud.  It  was  no  defense 
to  an  action  thereon  thereafter  that  the  policy 
was  based  on  the  fraudulent  application,  and 
that  insured  had  not  been  insurable  at  any  time. 

[Ed.  Note.— For  other  easss,  see  Insurance, 
Cent  Dig.  I  lOSft;  De&  Dig.  |  40a*] 

Appeal  from  District  Court,  Limestone 
County;  H.  B.  Da  visa,  Judge. 

Action  by  S.  S.  Brlggs  against  the  Ameri- 
can National  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Kleberg  A  Neetbe,  of  Galveston,  and  Ken- 
nedy &  Blackmon,  of  Oroesbeck,  for  appellant 
C.  S.  Bradley  and  Bradley  &  Herring,  all  of 
Oroesbeck.  and  W.  A  Ke^inft  of  Austin,  for 
appellee. 

RASBURT,  J.  AK)ellee  sued  In  the  court 
below  on  a  life  insurance  policy,  issued  by 
appellant  October  12,  1010,  to  Angle  Olive 
Brlggs,  by  which  appellant  agreed  to  pay 
Simeon  Singleton  Brlggs,  her  husband,  |2,000 
upon  tbe  death  of  the  insured.  Upon  trial 
without  Jury  Judgment  was  for  appellee  for 
$2,640,  with  interest  the  judgment  indudlng 
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the  statutorr  penalties  and  attorney's  fees, 
provided  for  In  case  of  failure  to  pay  the 
amount  of  the  policy  wltbln  30  days  after  de- 
mand. Article  4746,  R.  S.  1911.  Appellee  al- 
leged In  his  petition  that  his  wife,  the  In- 
sured, died  November  80,  1811,  and  that  de- 
mand for  payment  of  the  amount  of  the 
policy  had  been  made  and  refused.  The  pe- 
tition also  alleged  t^t  the  policy  by  its 
terms  was  incontestable  for  any  cause  what- 
ever after  one  year  from  the  date  of  Issue, 
provided  premiums  were  fully  paid ;  further, 
that  the  policy  had  been  in  force  more  than 
a  year  and  that  all  premiums  thereon  had 
been  paid.  Aj^Ilant  answered  the  gen- 
eral denial  and  iq»eclally,  in  substance,  that 
the  Insured  had  all  her  life  been  a  weak  and 
delicate  person  and  had  been,  during  each 
year  of  her  life,  under  the  almost  constant 
care  of  a  physician  and  for  fire  years  prior 
to  her  death  bad  been  afflicted  with  consump- 
tion, a  fiict  known  and  admitted  by  her  and 
her  family;  that  reputable  physicians  had 
advised  her  that  she  bad  consumption  prior 
to  her  application  for  the  policy  of  Insur- 
ance sued  upon,  and  that  she  was  under 
treatment  by  physldans  for  said  disease  at 
the  date  of  her  application  for  said  policy; 
that  said  disease  was  hereditary  in  her  fam- 
ily, her  grandmother  and  an  aunt  having 
died  therewith,  which  fact  was  also  known 
to  the  insured ;  that  the  insured  falsely  and 
fraudulentiy  misrepresented  and  concealed 
from  appellant  the  facta  as  to  her  physical 
condition,  and  by  her  answers  and  represen- 
tations made  at  the  time  of  her  medical  ex- 
amination, and  otherwise,  induced  appel- 
lant to  believe  that  she  was  an  insurable 
risk  for  the  purpose  of  defrauding  appellant ; 
that  by  the  policy  sued  upon  the  represen- 
tations made  by  the  Insured  In  relation  to 
her  health  were  material  warranties,  and 
the  policy  would  not  have  been  Issued  haa 
appellant  been  aware  of  their  falsity;  that 
because  of  said  misrepresentations,  and  be- 
cause the  policy  provided  by  its  terms  that 
appellant  should  not  be  liable  until  after  the 
payment  of  one  premium  during  insurability, 
no  recovery  could  be  had,  etc.  Appellee  re- 
plied to  the  answer  of  appellant  by  general 
and  special  demurrer  and  other  pleas  not 
important  to  this  appeal.  The  special  de- 
murrer was  sustained  by  the  court,  although 
the  Judgment  of  the  court  in  that  respect  la 
8<nnewhat  confusing  since  the  decree  alter- 
nately refers  to  the  demurrers,  the  excep- 
tion, and  the  exception  and  demurrer,  but 
counsel  in  their  briefs  treat  the  Judgment  as 
referring  to  the  special  exception,  and  we 
shall  do  so.  By  sustaining  the  special  ex- 
ception all  matter  of  defense  pleaded  by  ap- 
pellant was  stricken  out  except  the  general 
dentaL  Upon  trial  of  the  case  the  p<dicy  of 
Insurance  set  out  In  the  pleadings  was  es- 
tablished^ and  it  was  shown  that  all  pre- 
miums thereon  bad  l>een  paid.  The  death  of 
the  insured  and  demand  for  payment  of  the 


policy,  and  a  refusal  to  do  so  within  80  days 
after  demand,  was  also  shown,  as  well  as  the 
reasonableness  of  the  attorney's  fees  songlit 
to  be  recovered,  the  penalties  resulting  as 
matter  of  course  and  requiring  no  further 
proof.  Appellant  offered  to  prove  in  detail 
all  the  facts  pleaded  as  constituting  its  de- 
fense to  a  recovery,  but  the  court  excluded 
same  In  accordance  with  his  action  upon  tbs 
demurrer  already  set  out. 

[1]  The  first  and  preliminary  question  pre- 
sented on  this  appeal  is  an  objection  by  ap- 
pellee to  a  consideration  of  any  of  the  er- 
rors assigned,  on  the  ground  that  appelant 
did  not  file  a  motion  tor  new  trial  in  the 
court  below.  Before  the  trial  of  this  case 
the  Supreme  Court  had  adopted  rule  71a  for 
the  district  courts  a45  S.  W.  vll),  which 
provides  that  motions  for  new  trials  shall  tie 
flled  in  all  cases  where  parties  desire  to  ap- 
peal or  sue  out  writs  of  error,  unless  the  er- 
ror complained  of  is  fundamental,  eta  We 
think  the  error  complained  of  in  this  cause. 
If  error  at  all,  is  fundamental,  as  defined  in 
Astin  V.  MosteUer,  152  S.  W.  499w  As  said 
in  that  case  we  regard  the  special  demur- 
rer sustained  by  the  court  below  in  this  case 
as  nothing  more.  In  effect,  than  a  general  de- 
murrer, and  the  action  of  the  court  in  sas- 
tainlng  It  was  equivalent  to  holding  that  ap- 
pellant's answer  presented  no  ground  of  de- 
fense to  the  policy  of  Insurance  sued  upon. 
That  being  true,  the  action  of  the  court 
should  be  reviewed,  since*  the  soatalnlng  of  a 
general  danurrer  ^sposes  of  the  cause  of  ac- 
tion Its^t  and  it  follows  that  If  improperly 
sustained,  it  would  be  fundamental  error, 
and,  bcdi^  fundamental  error,  comes  with- 
out the  requirement  of  rule  71a.  Of  oourse^ 
if  rule  71a  of  the  district  courts  Is  Inap- 
plicable where  the  error  Is  fundamwtal,  it 
follows  that  so  much  of  rule  24  of  the  Gonrts 
of  Civil  Appeals  042  S.  W.  xll)  as  require* 
assigned  erron  to  be  distinctly  set  fortb 
in  a  motion  for  new  trial  in  the  oontt  be- 
low is  also  inapplicable. 

We  come  then  to  the  merits  ot  the  appeaL 
All  the  assignments  of  error  and  the  propo- 
sitions asserted  thereunder  in  one  form  or 
another  challenge  the  action  of  the  court  be- 
low in  sustaining  the  demurrer  by  whidi  the 
defenses  pleaded  by  appellant  were  striAoi 
from  the  answer  and  in  excluding  the  testi- 
mony to  sustain  the  allegations  ot  (|EWt  ao 
eliminated.  And  the  correctness  of  sudi  ac- 
tion d^iends  upon  the  constractUm  to  te 
placed  upon  two  provisions  of  the  poUcr,  one 
in  the  application  Cor  the  policy  and  the  othr 
er  in  the  policy  itsdf,  each,  howevw,  a  part 
of  the  policy  since  the  apjilicatton  Is  by  the 
terms  of  the  policy  made  a  part  of  the  con- 
tract of  Insurance.  By  the  provision  In  the 
application  the  insnnd  agrees  "that  any 
policy  Issued  hereon  shall  not  take  effect  on- 
tll  the  first  premium  has  beoi  paid  during  my 
insurability."  By  the  policy  it  is  provided: 
"This  policy  and  the  an^cattm  ttiereftor 
shall  consUtote  the  entire  contract  bitw—fc 
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the  Insured  and  the  company  and  shall  be 
Incontestable  lor  any  cause  whatever  after 
one  year  from  the  date  of  lasne  provided 
preminms  are  duly  paid."  As  stated,  the  pol- 
icy had  been  In  force  more  than  a  year  at 
the  death  of  the  Insured,  and  all  premiums 
had  been  paid.  The  right  to  Include  In 
policies  of  life  Insurance  a  clause  rendering 
such  policies  Incontestable  after  a  fixed  pe- 
riod as  an  Inducement  to  the  Insured  to  make 
the  contract  and  Its  binding  force  as  a  con- 
tract is  not  and  cannot  be  disputed,  and  It  Is 
the  general  rule  that  such  a  provision  pre- 
cludes any  defense  after  the  expiration  of 
the  stipulated  period  on  account  of  state- 
ments warranted  to  be  true,  but;  which  In 
point  of  fact  were  untrue  and  fraudulently 
made.  Franklin  Ins.  Co.  t.  VlUeneuve,  25 
Tex.  CSt.  App.  856,  eO  S.  W.  1014;  s.  C,  29 
Tex.  CtT.  Appi  128,  68  S.  W.  206  ;  26  Cya 
S73. 

[2]  But  appellaht  contends  that  fraud 
vitiates  all  that  It  touches,  and  that  it  is  op- 
posed to  public  policy  to  enforce  contracts 
conceived  and  bom  in  fraud.  Appellee's 
fraud  may  be  conceded  in  the  Instant  case, 
but  the  role  as  stated  by  counsel  may  not  be. 
On  the  contrary,  it  is  well  settled  that  the 
incontestable  provision  excludes  any  defense 
based  upon  the  fraud  of  the  Insured  after  the 
expiration  of  the  stipulated  period;  nor  Is 
such  provision  contrary  to  public  policy  as 
anthorlKlng  and  promoting  fraud,  since  "It 
recognizes  the  right  of  the  insurer,  predicat- 
ed upon  a  vast  experience  and  profound 
knowledge  In  such  matters,  to  agree  that  in 
a  stipulated  time,  fixed  by  himself,  he  can 
unearth  and  drag  to  light  any  fraud  commit- 
ted by  the  Insured  and  protect  himself  from 
the  consequences." 

[f]  It  is  a  reasonable  stipulation,  operat- 
ing In  fiivor  of  both  the  contracting  parties, 
and  is  calculated  to  induce  diligence  on  the 
part  of  the  insurer  in  examining  into  the 
truth  or  fftlaity  of  the  statements  made  In 
•  the  ai^licatlon  and  at  the  same  time  affords 
a  reasonable  period  for  sudi  Investigation. 
The  ben^ts  to  the  Insured  are  obvious,  since 
it  assures  him  of  the  permanency  of  his  In- 
vestment, dependent  wholly,  after  the  expi- 
ration of  the  stipulated  period,  upon  the 
prompt  payment  of  his  premiums.  Oltlz^s' 
Life  Ins.  Co.  v.  McClure,  138  Ey.  138,  127 
a  W.  749,  27  L.  R.  A.  (N.  S.)  1026. 

Counsel  for  appellant,  however,  further 
contends  that  Uie  provision  that  the  policy 
shall  be  incontestable  for  any  cause  what- 
ever. If  It  continue  In  force  one  year  from  Its 
date,  does  not  Include  eromptlon  from  li- 
ability under  the  provision  in  the  application 
that  the  policy  shall  not  take  effect  "until 
the  first  pr«nium  has  been  paid  during  my 
Insurability,"  the  claim  being  that  the  incon- 
testable clause  does  not  mean  that  appellant 
shall  be  liable  In  case  appellee  possessed  no 
"insurability"  at  the  time  the  policy  was  is- 
sued. If,  as  omtended  by  counsel,  tlie  mean- 


ing to  be  attached  to  said  clause  Is  that  Mrs. 
Brlggs  should  have  been  in  the  condition  of 
health  her  application  in  fact  represented 
her  to  be,  otherwise  there  would  be  no  li- 
ability, we  are  nevertheless  of  the  opinion 
that  It  also  must  fall  before  the  incontestable 
clause,  after  the  expiration  of  the  year.  The 
precise  point  has  been  decided  by  the  Third 
Court  of  Civil  Appeals  in  Mutual  Reserve 
Fund  Life  Ass'n  v.  Payne,  32  S.  W.  1063. 
The  policy  involved  in  that  controversy  con- 
tained an  express  provision  against  liability 
in  case  of  suicide  by  the  insured  (as  does  al- 
so the  policy  In  the  instant  case),  and  also 
contained  the  inccmtestable  provision.  The 
insured  suicided.  Among  other  defenses  urg- 
ed In  a  suit  upon  the  policy  was  that  fiict. 
In  disposing  of  the  question  the  court  say: 
"If  the  death  had  occurred  *  *  *  be* 
fore  the  expiration  of  five  years'*  (the  stipu- 
lated period,  after  the  expiration  of  which 
the  policy  should  become  Incontestable),  "the 
fact  that  the  assured  died  by  his  own  band 
would  have  been  a  good  defense  to  the  action ; 
but,  having  occurred  after  five  years  from 
the  date  of  the  policy,  it  was  no  longer  a 
cause  upon  which  a  defense  to  the  action 
could  be  maintained." 

So,  in  the  Instant  case,  had  the  Insured 
died  before  the  expiration  of  one  year  after 
the  issuance  of  the  policy,  all  the  defenses 
urged  would  have  been  availatde  to  the  ap- 
pellant. But  after  that  period  it  occurs  to 
us  there  was  but  one  defense  to  the  pay- 
ment of  the  money,  and  that  the  failure  of 
the  Insured  to  pay  the  pr«nium.  The  agree- 
ment by  appellant  was  that  it  would  not  con- 
test the  policy  for  "any  cause  whatever," 
.and  any  other  construction  of  the  clause 
than  that  which  we  have  placed  thereon 
would  be  to  strike  front  the  policy  one  of 
the  vital  inducements  to  the  acceptance  of 
the  same  and  the  .payment  of  the  premiums 
thereon.  While  we  are  unable  to  see  any 
conflict  between  the  incontestable  clause  and 
the  clause  relating  to  insurability,  yet  if  It 
be  conceded  that  they  are  at  cross-purposes, 
nevertheless  the  latter  must  .yield  under  the 
w^l-settled  rule  that  in  case  of  doubt,  am- 
biguity, or  conflict  In  the  stipulations  of  in- 
surance policies  that  construction  will  be 
adopted  that  will  preserve  to  the  Insured  all 
the  benefits  comprehended  by  the  policy. 

We  conclude  there  was  no  error  in  the 
Judgment  of  the  court  below,  and  it  is 
affirmed. 


LANS,  GomptroUer,  v.  HBWOLBY. 
(Court  of  OvU  Appeals  of  Texas.   Ban  Antonlft 

May  7.  1913.) 
1.  Intoxioatino  Liquobs  (I  109*)  —  Rkin- 

STATEMEITT  Or  LiCKNSB  —  JuBIBDXOTIOH  OF 
DlStaiGT  GOUKT. 

Const  art  5, 1  8,  as  amended  In  1891, 
ing  district   courts   "such   other  Jurisdiction 
•   ♦   •   as  may  be  provided  by  law,"  authorises 
Sev.  Civ.  St  1911,  art  7443,  empowering  one 
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ereriered  hy  action  <tf  the  Comptroller  In  annnl- 
lins  a  retail  liquor  Ucenee  to  bring  suit  against 
him  in  the  dirtrict  court  to  reioetate  it 

[Ed.  Note.— For  other  caaea,  aee  Intoxicating 
liqnon,  Cent.  Dig.  |  118;  Dec.  Dig.  1 109.*] 

2.  IzrroziOATiNo  LsQUOBa  Q  109*)  —  Bxnt- 

nAlKHBIlT  OF  LlOINBU  —  APFKAL  —  BTAT- 

una. 

It  ia  not  neceasaiy  that  Rev.  Gir.  St  1911, 
art  7448,  empowering  one  aggTieved  by  action 
of  the  Comptroller  in  annulling  a  retail  liquor 
license  to  bring  suit  against  him  In  the  district 
court  to  reinstate  It  expressly  provides  for  an 
appeal ;  such  suit  Ming  a  civil  action,  and  ar^ 
tide  2078  providing  that  an  appeal  may  be 
taken  to  the  Court  of  Civil  AppMia  from  every 
final  judgmfnt  at  tin  district  court  in  dvll 
cases. 

[Ed.  Note.— For  other  cases,  see  Intoxieating 
liiuors.  Cent  Dig.  S  119;  I>ec.  Dig.  |  109.*] 
8.  Costs  (f  96*)— FUMm  Iaabxjb— Stati  Ow- 

noEB. 

Suit  against  the  Comptroller  to  reinstate  a 
retail  liqnor  license  annulled  by  bim  being  to  all 
Intents  and  purposes  one  againat  the  state,  costs 
should  be  assessed  againat  Um  as  ComptroUor, 
and  not  personally. 

[Ed.  Note.— For  other  cases,  ase  Ooata,  Cent 
Dig.  I  880;  Dec.  Dig.  {  9&*] 

4.  JnOOlCEITT  (t  531*)  —  C0N8TBU0n0R  —  As- 

8USUSHT  OF  Costs— PiBBSons  liiaBLS. 

Assessment  of  costs  by  the  court  against 
"said  defendant,"  previously  described  as 
"Comptroller  of  PublK  Accounts  of  the  State." 
evidences  an  intention  to  assess  them  againat 
the  officer,  and  not  the  IndivIduaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  97S;  Dec  Dig.  I  081.*] 

6.  Apfkai,  ahd  Ebbob  (|  742*)— Assiamams 
OF  Ebbob— Pbopobitionb  and  STATBantNTs, 

An  assignment  of  errw  will  be  overruled; 
it  being  apparent  that  neither  tJw  proposition 
nor  the  statement  therennder  haa  any  connec- 
tion with  the  assignment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  8000;  Dec.  Dig.  S  742.*]  . 

fl.  IRTOXICATINO  LilQUOBB  (I  109*)— LlCKNSKS 

—  Anituuixnt  —  Suit  to  Rbin  btatb  —  Evi- 

DSNCB. 

In  the  absence  of  anything  In  the  statnte 
Indicating  it.  the  suit  against  the  Comptroller, 
authorized  by  Rev.  Civ.  St.  1911,  art.  7443,  to 
reinstate  a  retail  liquor  license  annulled  by  him 
is  not  required  to  be  heard  solely  on  the  deposi- 
tions taken  under  authority  of  ue  Comptroller, 
pursuant  to  sections  7430-7442.  in  the  proceed- 
ings for  the  annulment 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnora,  Cent  Dig.  1 119;  Dea  Dig.  f  100.*] 

7.  Afpsal  ahd  Ebbob  (S  546*)— Riview— 
Nbcbbsitt  of  Statbubivt  of  Facib. 

In  the  absence  of  a  statement  of  facts,  it 
cannot  be  said  that  there  was  error  in  admitting 
evidence  of  reputation  of  plaintiff  In  a  suit  to 
reinstate  his  retail  liquor  license  annulled  by  the 
Comptroller,  or  if  there  was  error  that  it  did, 
with  reasonable  certainty,  inflict  subsUotial  in- 
Jury  on  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  il  2433-2440;  Dec  Dig.  } 
54&*] 

8.  Appkad  and  Dbbob  548*>— Rivixw- 

NBCE88ITT  OF  StATEUSKT  OF  FaOTS. 

In  the  absence  of  a  statement  of  facts,  the 
mffldency  of  the  evidence  to  support  the  verdict 
cannot  be  passed  on. 

[Ed.  Note.^For  other  caaea,  aee  Anwal  and 
Error.  Cent  Dig.  H  248»-a440;  Dec.  Dig.  | 
fi48.*j 


Appeal  from  District  Court,  Bexar  Cotinty; 
J.  Jj.  Camp,  Judge. 

Suit  by  M.  W.  Hewgley  against  W.  P. 
Lane,  Comptroller.  Judgment  for  plainflff; 
defendant  appeals.  Affirmed. 

See,  alM,  100  S.  W.  848. 

B.  F.  Looney  and  W.  A.  ^etlnft  both  of 
Austin,  for  appellant 

FLY,  a  J.  AppBiHee  inatttnted  thia  Butt 
againat  appeUant,  alleging  that  be  bad  been 
granted  a  license  to  retail  liquor  near  tihe 
dty  line  of  San  Anbnlo  for  a  period  of  one 
year,  commencliv  on  or  about  July  9,  1912 ; 
that  on  or  abont  August  28,  1912,  appelant; 
claiming  to  bare  Information  that  ai^>ellee 
bad  violated  the  law  as  to  tbe  sale  of  liquors, 
issued  a  commission  to  a  notary  public  to 
take  testimony  In  regard  to  Uie  chai^ ;  tliat 
appellant  found  from  sndi  testimony  that 
appdlee  had  violated  tbe  law  <m  or  about  Au- 
gust 15, 1912,  by  selUng  liquor  to  Nettle  Co^i' 
ran  and  Ida  Oarretaon.  girls  under  tbe  age  of 
21  years,  and  in  permitting  them  to  enter 
and  ronaln  In  bis  place  of  business,  and 
thereupon  annulled  liqnor  license  and 
the  place  of  burineas  was  closed.  It  was 
furtbo:  alleged  that  appellee  had  not  violat- 
ed tbe  law  aa  found  by  appellant,  and  be 
prayed  for  r^nstatement  of  the  liquor  U- 
cen8&  Appellant  filed  a  general  demurrer 
and  general  denial.  The  cause  was  sub> 
mltted  on  special  issues  at  tbe  instance  and 
request  of  appellant,  and  the  Jury  having 
answered  that  the  sale  of  liquor  was  not 
made  to  the  minors  named  Judgment  was 
rendered,  annulling  and  setting  aside  tbe 
order  of  appellant  forfeiting  the  liquor  li- 
cense of  appellee:  Appellant  gave  notice  of 
appeal,  and  obtained  an  order  extending  tbe 
time  In  which  to  file  a  statement  of  facb^ 
but  If  such  statement  was  ^"^pared  by  ap- 
pellant and  approved  by  the  court  it  baa  not 
been  filed  in  this  court 

[1,2]  In  an  opinion  on  a  motion  to  dis- 
miss this  appeal,  it  was  held  by  this  coort 
that  it  has  Jurisdiction  to  entertain  this  ap- 
peal, under  article  7443,  Rev.  Stats.  1913. 
The  Coustltntion  (article  S,  {  8),  as  amended 
In  1881,  gives  district  courts,  in  addition  to 
th^r  enumerated  powers,  "gmeral  original 
Jurisdiction  over  all  causes  of  action  what- 
ever for  which  a  remedy  or  Jurisdiction  is 
not  provided  by  law  or  this  Coustltutton  and 
such  other  Jurisdiction  original  and  appel- 
late, as  may  be  provided  by  law."  That  au- 
thority is  ample  to  empower  tbe  Legislature 
to  give  district  courts  Jurisdiction  over  suits 
like  the  pending  one.  The  law  gives  tbe 
Court  of  Civil  Appeals  appellate  Jurisdictiott 
over  all  dvU  cases  of  which  tbe  district 
courts  have  original  or  appellate  Jnrls^ction. 
We  conclude,  as  In  our  former  oidnion.  that 
this  cause  is  a  tdvU  case,  and  that  this  court 
has  appellate  Jurisdiction  over  it.  We  can- 
not believe  that  it  was  evtf  contemplated 
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ttaat  tbe  district  court  ahonld  be  vested  with 
the  authority  to  aside  and  render  nuga- 
tory tbe  acts  of  the  Comptroller  exercised  in 
the  ctmtrol  and  regnlatlpn  of  tbe  Uqnor  traf- 
fic, or  have  the  power  given  him,  on  the 
other  band,  to  sostaln  the  actions  of  that 
offidal*  and  appellate  conrta  have  do  revisory 
powers  over  bis  Judgment  and  decrees.  That 
court  la  not  granted  such  unbounded  power 
over  the  rights  of  the  dtbsen  in  other  cases, 
and  It  will  not  be  presumed  that  it  was  In- 
tended to  clothe  it  wlfli  such  authority  in 
cases  of  this  character.  It  la  tme  that  the 
act  giving  the  rigbt  to  sue  in  the  district 
court  does  mat  say  that  appeals  may  be  taken 
fKun  the  Judgments  of  tbe  district  court  In 
relation  tlMreto,  and  neither  does  it  so  pro- 
vide in  many  other  eases  in  whidi  tbe  right 
to  sue  Is  given.  The  act  of  the  Oomptroller 
in  unlawfully  revoking  a  Uquot  license  Is 
an  invasion  of  the  dvil  rights  of  the  dtlwn, 
against  which  he  is  given  by  statute  the 
right  to  invoke  the  aid  of  the  district  court, 
and  when  he  does  so  his  suit  is  a  dvil  ac- 
tion, as  Is  the  case  with  other  actions  where 
he  seeks  to  protect  his  rights. 

Appellee  was  authorized  by  law  to  "bring 
a  suit,"  and  a  suit  *1s  understood  to  apply 
to  auy  proceeding  in  a  court  o{  Justice  by 
which  an  Individual  pursues  that  remedy 
which  the  law  affords.  The  modes  may  be 
various;  but  If  a  right  la  litigated  in  a 
court  of  Justice  the  proceeding  by  which 
the  decision  of  the  court  is  sought  Is  a  suit." 
Weston  V.  Charleston,  2  Pet  464,  7  L.  Ed. 
481;  Kohl  v.  United  States,  01  U.  S.  367, 
43  L.  Ed.  449.  The  action  must  be  one  In 
a  court  of  Justice,  and  not  one  before  some 
officer,  and  In  tbe  act  anthorlzlog  the  In- 
stitution of  this  suit  It  Is  provided  that  It 
can  be  brought  "In  the  district  court"  That 
provision  easily  distinguishes  this  case  from 
tbe  cases  of  Hemandee  v.  State,  130  8.  W. 
171,  and  Lane  v.  Schultz,  146  S.  W.  1012,  de- 
cided by  this  court.  In  the  first  named  the 
appeal  was  from  tbe  action  of  the  county 
Judge,  and  there  being  no  law  permitting  an 
appeal  in  such  a  case,  and  not  being  a  suit 
no  such  right  could  be  Inferred.  This  court 
held  that  the  action  of  tbe  county  Judge  was 
an  administrative  and  not  a  Judicial  one, 
and  that  no  property  right  was  Involved, 
and  that  no  court  was  given  autborl^  to 
review  the  action  of  the  county  Judge.  In 
this  case,  however,  whether  property  rights 
are  Involved  or  not,  the  aggrieved  party  has 
been  given  the  right  to  review  the  action  of 
the  Comptroller  by  a  suit  in  the  district 
court 

In  the  case  of  Lane  v.  Schultz  an  Injunc- 
tion was  sought  to  restrain  the  Comptroller 
from  tnterfcrlBg  with  ttie  bnatnees  of  a  liquor 
dealer,  and  it  was  hdd  that  if  tbe  action  of 
tbe  Comptroller  was  one  **tbat  can  be  refer- 
red to  the  execution  of  the  powers  granted 
to  blm  by  the  act  the  proceeding  prescribed 
by  sectioB  9  [artlde  7448]  was  ths  sols  reme- 


dy  that  plaintiffs  had  to  set  It  aside."  This 
suit  has  been  brought  under  tbe  direct  au- 
thority of  the  law,  and  being  a  suit,  and  nec- 
essarily a  dvil  suit,  and  not  a  criminal  ac> 
tlon,  this  court  clearly  has  Jurisdiction  of  It, 
because  it  has  appellate  Jurisdiction  of  all 
dvil  cases  appealed  from  the  district  court; 
and  It  is  further  provided  In  artlde  2078,  R. 
S.  1911,  that  "an  appeal  or  writ  of  error  may 
be  taken  to  the  Court  of  Civil  Appeals  from 
every  final  Judgment  of  the  district  court  in 
dvil  cases."  A  dvil  case  Is  a  proceeding  In 
a  court  of  Justice,  In  which  the  plaintiff  de- 
mands, as  against  the  defendant  the  enforce- 
ment or  protection  of  a  private  right  or  the 
prevention  or  redress  of  a  private  wrong. 
This  is  undoubtedly  a  dvil  action,  and,  as 
such,  appealable  to  this  court 

[S,  4]  It  has  been  held  by  the  Texas  Su- 
preme Court  that  a  suit  agfdnat  the  head  of 
a  state  department  ie  to  all  intente  and  pur- 
poses a  suit  against  the  state.  Stephens  v. 
Railway,  100  Tex.  177,  97  S.  W.  800.  That 
suit  was  against  the  Comptroller,  and  conse- 
quently, this  suit  being  a^dnst  tba  Comptrol- 
ler It  can  only  be  maintained  by  virtue  of  tbe 
authority  ^Yea  in  artlde  7443.  In  that  ar^ 
tide  no  provision  Is  made  for  the  assessment 
of  costs,  and  It  is  complained  that  tbe  trial 
court  should  not  have  assessed  the  coste 
against  W.  P.  Lane  as  an  individual,  but  as 
Comptroller.  It  certainly  never  was  contem- 
plated that  an  officer  commanded  to  do  a  cer- 
tain thing  should  be  made  to  pay  the  costs 
if  his  action  Is  reversed  by  a  court  of  Jus- 
tice ;  for  sud)  a  rule  would  bankrupt  an  of- 
ficer who  should  happen  to  be  very  vigilant 
and  sealous  In  following  tbe  trail  of  offend- 
ers against  liquor  traffic  laws,  and  who 
might  not  be  well  trained  In  weighing  evi- 
dence and  drawing  the  proper  deductions 
therefrom.  However  that  may  be,  it  in 
suing  the  Comptroller  appellee  sued  the  state 
of  Texas,  wittingly  or  unwittingly,  the  in- 
dividual who  happens  to  be  Comptroller 
should  not  be  compelled  to  pay  tbe  costs  of 
tbe  suit  but  the  real  party  riionld  be  forced 
to  respond.  The  state  having  authorised 
the  suit  should  bear  flte  burden,  as  would 
any  other  litigant  United  fitates  v.  Schwal- 
by,  8  Tex.  Civ.  ijq?.  679,  29  8.  W.  9a  How- 
ever, the  court  evidently  Intended  to  assess 
tbe  costs  against  the  officer,  and  not  the  In- 
dividual, because  they  are  asseiisod  against 
"said  defmdant"  who  inrlor  to  that  Is  de- 
scribed as  "Coroptrolltf  (tf  Public  Accounts 
of  the  State  of  Tfexas." 

[I)  Appellant,  after  referring  to  the  action 
of  this  court  on  a  motion  to  dismiss  this  ap- 
peal, states:  **On  account  of  the  dedsUm  of 
this  court  on  said  OMtlon,  appdlaat  deems 
It  unnecessary  to  copy  into  bis  toist  Us  flrst 
assignment  of  mm,"  and  nndv  tbe  beadtng 
"AppdIant's  Second  Assignment  of  Brrw" 
proceeds  to  copy  tbe  first  asalgnment  of  error. 
Tliat  assignment  is  as  follows:  "Ths  eovrt 
erred  In  overmUag  tbe  defbodant's  general 
demurrer,  because  the  statute  which  attempts 
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to  authorlce  tbB  bringing  ot  this  salt  In  the 
district  conrt  ot  Bexar  coimty  and  the  stat- 
ute upon  which  thla  proceeding  is  based  is 
Invalid,  and  is  of  no  force  and  effect  and  can- 
not confer  Jurisdiction  upon  this  court,  and 
this  court  is  without  power  and  autiiority 
to  hear  and  determine  this  Mnd  ot  a  case  on 
account  of  the  indeflnlteness  and  vagueness 
of  said  statute,  and  because  said  statute 
wholly  falls  to  prescribe  any  ^ocedure  or 
roles  by  which  the  court  is  to  be  guided  In 
the  trial  of  a  case  of  this  nature."  Under  the 
assignment  !s  one  proportion,  as  fallows: 
"This  action  being  a  special  inroceedlng 
brou^t  under  article  744S  of  the  Sensed 
Statutes  of  1011,  for  the  purpose  of  allowing 
Uie  court  to  review  the  action  of  the  Comp- 
troller, and  said  statute  containing  no  provi- 
sion for  a  new  trial  by  Jury,  the  bearing 
should  be  had  by  the  Judge  without  flie  Inter- 
vention of  a  Jury."  It  Is  apparoit  that  the 
proposition  has  no  cmmection  whatever  with 
the  assignment  of  orror,  nor  haa  the  state- 
ment thereunder.  The  assignment  will  be 
overruled. 

[I]  In  articles  7436  to  7442,  includve,  R- 
S.  1911,  the  Comptroller  Is  clothed  with  au- 
thority to  revoke  licenses  to  retail  liquor,  and 
the  manner  and  method  thereof  are  prescrib- 
ed. The  manner  of  taking  the  necessary  evi- 
dence is  set  out,  and  the  Ck>mptroUer  given 
authority  to  act  on  such  evident^  so  taken. 
In  article  7443  any  person  aggrieved  by  the 
action  of  the  Comptroller  In  vacating,  annul- 
ling, and  rescinding  any  such  license  is  au- 
thorized to  "bring  suit  in  the  district  court 
of  the  county  of  his  reddence  in  Texas 
against  the  Comptroller  to  reinstate  such 
license."  It  Is  the  contention  of  the  appel- 
lant, through  the  third  assignment  of  error, 
that  no  evidence  should  have  been  heard  in 
the  district  court  on  the  trial  of  the  suit  ex- 
cept the  depositions  taken  under  and  by  the 
authority  of  the  Comptroller.  The  testimony 
objected  to  is  not  set  out  In  the  bill  of  ex- 
ceptions, only  the  conclusions  of  the  appel- 
lant, based  on  the  testimony  being  therein 
contained;  and  there  being  no  statement  of 
tacts  filed  In  this  court  we  are  unable  to  de- 
termine whether  the  evidence  could  have  had 
any  influence  in  the  case  or  not  It  may 
have  been  utterly  immaterial  However,  we 
are  of  opinion  there  Is  nothing  in  the  statute 
authorizing  the  suit  against  the  Comptroller 
that  Indicates  that  the  court  should  hear  on- 
ly the  evidence  taken  by  the  Comptroller. 
The  law  la  many  Instances  would  offer  no 
redress  if  the  evidence  was  confined  to  the 
testimony  taken  by  or  for  the  Comptroller. 

[7]  The  fourth  assignment  of  error  Is  bas- 
ed on  an  objection  to  evidence  of  the  reputa- 
tion of  appellee.  In  the  absence  of  a  state- 
ment of  facte,  this  conrt  is  unable  to  see 
that  the  conrt  erred  in  admitting  the  evi- 
dence, and  If  it  did  err  that  such  error  did, 
with  reasonable  certainty,  Inflict  substantial 


injury  on  appellant  McCarty  v.  Wood,  42 
Tex.  3»;  Loekett  v.  Schurenburg,  60  Tex. 
610;  Railway  v.  Edwards.  75  Tex.  S34,  12 
8.  W.  853 ;  Railway  t.  Lochlln,  87  Tex.  467. 
20  S.  W.  468. 

[t]  The  sixth  assignment  of  error  is  over- 
ruled. This  court  cannot  pass  on  the  sufll- 
dency  of  the  evidence  to  support  the  ver- 
dict, in  the  absence  of  a  statement  of  factSL 
It  Is  true  that  appellant  quotes  largely  from 
testimony  of  dlfPermt  witnesses,  but  we 
know  not  "whence  it  oometh  and  whither  It 
goeth."  We  have  seen  no  statemoit  of  facts, 
and  consequently  cannot  ciHUlder  aastgn- 
meote  baaed  thereon. 

Hie  Judgment  will  be  afilrmed;  and  it  Is 
ordered  that  neither  the  costs  of  this  court 
nor  of  the  lower  court  shall  be,  assessed 
against  W.  P.  Lane  Individually,  but  only 
against  him  as  Comptroller  of  PubUc  Ac- 
counts of  the  State  of  Texas. 


BUCHANAN  Sc  GILDER  v.  0IBB3. 
(Conrt  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.   Hay  7,  1913.) 

1.  CoKTBACTS  (S  284*)— Building  Conrruora 
— DcciaxoN  or  Abohitkct. 

A. building  contract  provldins  that  the  de- 
cision of  the  architect,  on  any  msputed  point, 
shall  be  final  and  conclusive  as  to  matters  re- 
lating to  the  construction,  his  action  is  bind- 
ias  on  the  partlefl,  in  the  absence  ot  fraud  or 
gross  mistake,  necessarily  implying  bad  faith 
or  a  failure  to  exercise  an  honest  Jodgment 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1292-1S02.  1306-1310, 1312-1316^ 
1326-1^  1840-1340844-1846.  l3B0v  IBSl; 
Dec  Dig.  I  284.*] 

2.  CoivTBACTB  (i  284*)— Buhaxito  Gosmaon 
— Matbbiau  BBqniBED. 

The  provision  of  the  specifications,  made 

Eart  of  a  building  contract,  "wainscoting,  pi- 
LSters,  etc.,  in  all  corridors,  *  *  *  all  lava- 
tories and  all  stairs  where  shown"  to  be  of 
marble,  can  well  be  oonstrued  by  the  archi- 
tect to  require  marble  wainscoting  In  the  base- 
ment 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  i§  1292-1302. 1808-1810,  1312-1316. 
1326-133S,  1840-13427l844r-1346.  1360.  1851; 
Dec  Dig.  S  284.*] 

8.  CoNTBACTs  (S  284*)— Building  CowTmACTB 

— Matebials  to  bb  Fubnished. 

The  provisions  of  specifications,  made  part 
of  a  building  contract :  "Wash  basins :  'Diroagh- 
out  the  building  to  be  *  *  *  complete  as 
shown  *  *  *  these  basins  to  be  set  in  all 
lavatories  and  la  first  floor  and  basement  where 
shown,  but  only  roughed  in  for  wherever  sboWD 
in  offices  from  second  floor  up.  *  *  *  There 
are  20  l^asins  in  this  contract  to  be  located  in 
offices  designated  by  the  owner  during  con- 
struction of  the  boiliUng,  and  in  makinr  bida  on 
the  work  the  contractor  shall  stipouite  how 
much  be  will  put  in  the  extra  basins  for  In 
these  places" — justifies  the  ruling  of  the  ar^ 
cbitect  that  the  20  basins  were  to  be  furmshed 
by  the  contractor  as  Indnded  bi  the  contract 
price  for  the  building. 

[Ed.  Note.— For  other  cases,  see  Contrmcta, 
Cent  Dig.  88  1292-1302,  1308-1310,  1812- 
1316.  1.S26-13S8.  1340-1342,  1344-1346.  1880, 
1361;  Dec.  Dig.  §  284.*] 
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4.  GoirrsAora  (|  284*)— Bmunno  OoimtAon 
—  Detaiu  as  to  Matkhau  —  SuppiiTzno 

BT  ABCHITECT. 

The  proviaioD  of  a  building  contract  that 
If  the  plans  and  spedflcationa  have  omitted 
any  of  the  detaili  oe^eRsatr  to  completion  of 
the  building,  they  sball  be  worked  out  and  fui^ 
nished  by  the  architpct,  and  the  contractor 
shall  complete  the  work  accordingly,  aa  if  auch 
details  bad  been  actoally  aet  ou^  authorixea 
the  architect  to  decide  aa  to  the  material  of  a 
wainscoting,  if  that  detail  was  omitted. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  129Si-l^.  1308-1310. 131^1316, 
1326-im  1840-1842,  lS44-134e,  ISSO,  1851; 
Dee.  Dig.  i  284.*] 

0.  COirtkACTB  (I  190*)— 6OTI.DINO  COVTUOTB 

— PBOTISIOn  AB  TO  BCaTBBIAU. 

Ihe  provision  of  a  building  contract,  aft- 
er one  tiiat  wainscoting  and  certain  other 
things  shall  be  of  marble,  that  "in  fact  wber- 
erer  ma Aed  *marble'  in  plsns,  details,  eleva- 
tions or  sections"  a  certain  kind  of  marble 
shall  be  used,  does  not  mean  that  if  wainscot- 
ig  is  not  marked  "marble"  that  material  shall 
not  be  used,  bnt  la  an  addition  to  the  ennmer- 
ated  parts  that  are  to  be  of  marble^ 

[Ed.  Note.— For  otiier  cases,  see  Gontracte, 
Cent  Dig.  11  884-88»;  Dec;  Dig.  i  199.*] 

Appeal  from  Diatrlet  Oonr^  Bexar  Oonnty; 
cnande  Y.  Birkbead,  Judge. 

Action  br  Bnduuian  A  ODder  against  0. 
O.  Olbbt.  Judgment  for  defoidant  Plaln- 
tUb  aMteal.  Affirmed. 

P.  A.  McAskill  and  Theodore  B.  Slmmang. 
both  of  San  Antonio,  for  appellants.  Denman, 
Franklin  &  McGown,  of  San  Antonio,  for 
appellee. 

FLY,  G.  J.  Appellants  sought  to  recover 
of  appellee  the  Bum  of  $1,800,  alleged  to  be 
due  for  extra  work  performed  and  certain 
marble  basins  placed  in  a  certain  building 
at  the  comer  of  Bouston  street  and  Avenue 
D,  in  the  city  of  San  Antonio,  which  appel- 
lants bad  contracted  to  erect  for  appellee. 
Appellee  denied  that  the  work  was  extra  or 
that  the  basins  were  not  Included  in  the  con- 
tract, and  alleged  that  the  full  contract  price 
of  the  building  bad  been  paid  to  appellants 
by  appellee.  It  was  farther  alleged  that, 
if  there  should  be  any  doubt  as  to  the  work 
and  material  being  Included  in  the  contract, 
the  doubt  had  been  resolved  In  favor  of  ap- 
I>eUee,  and  that  by  the  terms  of  the  contract 
the  award  of  the  architects  was  made  final 
and  conclusive.  It  was  claimed,  in  a  supple- 
mental petition  and  a  trial  amendment  filed 
by  appellants,  that  the  award  of  the  arcbl- 
tects  was  unjust,  unfair,  and  fraudulent 

Tbe  evidence  shows  that  appellants  con- 
tracted to  erect  a  certain  office  building  for 
appellee  In  San  Antonio  for  tbe  sum  of 
$214,000,  and  appellee  paid  appellants  that 
sum.  During  tbe  erection  of  tbe  building 
a  difference  arose  between  appellants  and 
appellee  as  to  whether  marble  wainscoting 
in  tbe  toilet  room  of  the  basement  and  20 
marble  wash  basins  were  included  in  or  con- 
templated by  tbe  contract  and  the  architects 
were  called  upon  by  the  parties  to  decide 


tbe  matter,  and  the  architects  decided  that 
the  wainscoting  and  nutrble  basins  were  ln< 
eluded  in  tha  coutract,  i^ans,  and  spedflca- 
tions  and  that  aivellants  were  not  entifled 
to  extra  compmsatlon  therefor.  A[q;>^sntB 
then  performed  tbe  work  and  furnished  tbe 
marble  wainscoting  and  bagina,  but  protest- 
ed i^tnst  It  Appellants,  b7  the  terras  of 
the  contract,  bound  themselves  to  fumlah  all 
the  labor,  material,  and  other  tilings  neces. 
sary  to  buUd  the  bouse,  and  to  complete 
and  torn  it  over  to  aiweUee  strlcOy  accord- 
ing to  the  true  Intent  and  meaniiv  of  tbe 
plans  and  specifications  and  on  the  approval 
of  the  arehltectB,  and  tbst  'in  the  event  of 
any  doubt  or  question  arising  respecting  tbe 
true  meaning  of  any  of  the  drawings  or  spec- 
ifications in  this  contract  mentioned,  refer- 
ence shall  be  made  to  said  architects,  whose 
decision  tbereoD  shall  be  final  and  conclu- 
give."  Tbe  specifications,  which  were  made 
A  part  of  ttie  ^contract,  ctmtalned  tbe  follow- 
ing clause:  "Should  It  an>eur  that  the  work 
hereby  intended  to  be  done,  or  any  of  the 
matters  relative  thereto,  are  not  sufficiently 
detailed,  or  explained  on  tbe  drawings  or 
in  the  specifications,  tbe  contractor  shall  ap- 
ply to  tlie  architect  for  swA  furth»  draw- 
ings or  explanattons  as  may  be  necessary, 
allowing  a  reasonable  time  for  tba  architects 
to  8uiq>ly  same,  and  the  contractor  Shall 
confbrm  to  same  as  a  part  of  tbe  contract, 
In  so  far  as  they  may  be  consistent  with  tbe 
original  drawings;  in  tbe  event  of  any  doubt 
or  question  arising  respecting  tbe  true  mean- 
ing of  the  drawings  or  specifications,  ref^- 
ence  shall  be  made  to  tbe  architects,  whose  de- 
cision thereon  shall  be  final  and  conclusive. 
No  alleged  or  oral  admission,  condonation,  or 
Inadvertent  neglect  on  the  part  of  the  archi- 
tects will  be  accepted  as  an  excuse  for  bad 
work."  The  architects  in  other  parts  of  the 
specifications  are  given  tbe  power  of  inter- 
pretation of  all  parts  of  the  contract,  plans, 
and  specifications,  to  order  necessary  changes 
"and  define  the  true  intent  and  meaning  of 
the  drawings  and  spedflcatlonB."  The  use 
of  marble  In  the  building  is  thus  shown  In 
the  specifications:  "Wainscoting,  pilasters, 
etc..  In  all  corridors,  entrance  hall,  all  lava- 
tories and  all  stairs  where  shown,  and  in 
fact  wherever  marked  'marble'  in  plans,  de- 
tails, elevations  or  sections  to  be  best  qual- 
ity selected  light  'Creole'  Georgia  marble, 
highly  polished  and  of  thidcnesa  shown  in 
details,  and  to  be  secretly  secured,  perfectly 
plumb,  straight  and  true  and  even  with  ab- 
solutely tight  and  close  joints  (joints  approv- 
ed by  arcliltects)  and  left  in  perfect  condi- 
tion." "Risers  for  stairs  to  basement  and 
from  first  to  second  story  to  be  of  polished 
Georgia  marble,  secured  with  brass  bolts  N. 
P.  threads  for  all  stairs  to  be  <hF  Georgia 
marble,  IH  inches  thiclE,  smooth  sanded 
finish,  with  nosings  to  detail,  all  secured  to 
Iron  work  of  satirs  (stairs)  as  directed."  As 
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to  wash  basins  it  was  provided:  "Wash  Ba- 
sins: Throughout  the  building  to  be  similar 
Standard  Sanitary  Mfg.  Oo.'s  plate  IP.  S35, 
enameled  all  orer  and  fitted  with  geillow 
cocks  complete  as  shown  and  described  In 
every  respect,  these  basins  to  be  set  In  all 
lavatories  and  in  first  floor  and  basement 
where  shown,  but  only  to  be  roughed  In  for 
wherever  shown  in  offices  from  second  story 
op,  in  these  cases  the  supply,  waste  and  vent 
pipes  are  to  be  made  flush  with  the  wall, 
neatly  capped  for  future  connection  of  basin 
when  required.  There  are  20  basins  in  this 
contract  to  be  located  In  offices  designated  by 
the  owner  during  construction  of  the  build- 
lug,  and  In  making  Uds  on  the  work  the 
contractor  shall  stipulate  how  much  he  will 
put  in  the  extra  basins  for  in  these  places. 
Where  double  basin  Is  called  for  in  basement 
use  style  similar  to  plate  P  600,  same  %is 
Co.'s,  but  with  separate  waste  and  vent  to 
each  basin."  The  plans  did  not  call  for  mar- 
ble in  Qie  two  closets  In  the  basement,  but 
the  details  show  marble 

[1}  When  the  parties  to  a  contract  have 
AgreeA  that  the  decision  of  an  architect  or 
dvil  engineer,  on  any  disputed  p<^t,  shall 
be  fln^  and  condnslre  as  to  matters  rating 
to  the  construction  of  a  buUdln^  or  other 
structiire,  fals  action  In  the  prendaes  will  be 
binding  and  concIuslTe  uprai  the  parties  to 
the  contract,  In  the  absence  of  evidence  of 
fraud,  or  sacb  gross  mistake  as  would  neces- 
sarily Imply  bad  faith,  or  a  fttilore  to  exer* 
dae  an  honest  Judgment.  Eettlw  iStg.  Go. 
V.  O'Neil,  67  Tex.  OLv.  App.  668,  122  S.  W. 
900.  That  decision  was  approved  by  the  Su- 
preme Court  of  this  state  and  Is  snstained  by 
numerous  declalona.  Ballway  v.  Hairy,  66 
Tex.  98S  i  Boettlw  t.  Tendlck.  73  Tez.  493, 
11  8.  W.  407,  5  L.  B.  A.  270;  BaUway  r.  P»- 
klns,  SB  Tex.  67.  29  8.  W.  1048;  Jones  t. 
Gilchrist,  88  Tex.  88,  30  S.  W.  4«2;  Jones  t. 
Blaley.  01  Tex.  1,  82  S.  W.  1027;  EOhlberg 
T,  United  States,  07  U.  B.  388,  24  L.  Ed. 
1106;  BaUway  v.  Maivb,  114  U.  S.  54&,  6 
Bap.  Ct  1086.  29  U  Bd.  266. 

[t]  The  fourth  and  fifth  assignments  state 
that  the  court  erred  in  holding  that  the  ded- 
ston  of  the  architects  was  final  and  oodcIu- 
alTe  although  fraudulently  made,  and  there 
would  be  foundation  fbr  vigorous  comj^alnt 
If  the  trial  court  had  so  held.  No  audi  rul- 
ing was  made,  however,  for  there  was  no  ev- 
Idoice  wbatevw  of  fraud,  nor  of  gross  mis- 
take. Oa  the  other  hand,  there  was  suffl- 
ctoit  ground  and  reason  for  the  decision  of 
the  architects  that  the  basement  should  be 
wainscoted  in  marble  as  were  the  other  floors 
of  the  building,  and  that  the  basins  should 
be  furnished.  It  was  provided,  as  hereinbe- 
fore shown,  that  the  "wainscoting,  pilasters, 
etc.,  in  all  corridors,"  should  be  of  marble, 
that  all  lavatories  should  be  of  marble,  and 
that  "all  stairs  where  shown"  should  be  of 
marble.  The  architects  could  well  construe 


that  clause  to  require  Oie  marble  wainscot- 
ing In  the  basement. 

[3]  The  clause  as  to  wash  baalna  was  am- 
ple to  Justify  the  ruling  that  they  should 
be  furnished  by  appellants.  The  reference 
to  the  20  vraah  basins  that  were  to  be  located 
In  offices  to  be  designated  by  the  owner  dur- 
ing construction  of  the  building  forms  no  ba- 
sis for  the  contention  that  extra  basins  were 
contemplated  wblch  were  to  be  paid  for  as 
extras  over  and  above  the  amount  bid,  for 
it  is  required  that  tbey  should  be  included 
in  the  amount  bid,  or,  as  recited  in  the  spec- 
ifications, "in  making  bids  on  the  work  the 
contractor  shall  stipulate  how  much  he  wIU 
put  in  extra  basins  for  In  these  places.**  It 
was  never  contemplated  that  the  20  wash  ba- 
sins should  not  be  Induded  in  the  contract 
price. 

[4]  It  cannot  be  denied  by  appellants  that 
they  were  bound  to  complete  the  basement 
with  marble  or  some  other  mflt,<>iHfli,  and  who 
was  to  decide  the  material?  Evidently  If 
that  detail  was  omitted  it  was  provided  for 
in  that  part  of  the  contract  where  It  waa 
"further  understood  and  agreed  that  if  said 
plans  and  spedfications  have  omitted  any 
of  the  details  necessary  to  such  completion 
of  said  building,  such  details  are  to  be  woilc- 
ed  out  and  furnished  by  said  architects,  and 
first  parties  are  to  complete  the  work  accord- 
ingly as  if  such  additional  details  had  been 
actually  set  out  in  the  plans  and  specifica- 
tions hereto  attached."  If  the  detail  as  to 
the  wainscoting  was  omitted  In  the  plana  and 
specifications,  the  architects  had  full  author- 
ity to  and  did  supply  the  detail.  The  con- 
tract Is  plain,  and  the  architects  acted  with- 
in its  provldons,  and  app^lants  are  bound 
by  their  decision. 

[S]  In  the  section  of  tlie  contract  provid- 
ing that  the  wainscoting,  pilasters,  lavatories, 
and  stairs  where  shown,  should  be  of  marble, 
It  Is  provided  In  addition  that  'In  fact  wher- 
ever marked  'marble*  in  plans,  details,  eleva- 
tions or  sections**  a  certain  kind  of  marble 
should  be  used.  That  provision  did  not,  as 
contended  by  appellants,  mean  that  If  the 
wainscoting,  pilasters,  etc,  were  not  marked 
'marble'  that  material  should  not  be  used, 
but  It  Is  an  addition  to  the  enumerated  parts 
of  the  building  that  were  to  be  of  marble. 

There  was  no  evidence  whatever  of  gross 
mistake  or  fraud,  or  dishonest  dealing  upon 
the  part  of  the  arddtects,  and  the  court  did 
not  err  In  Instructing  a  verdict  for  appellee. 

The  Judgment  is  affirmed. 


STEUGEXAND  t.  WOFFOBD. 
(Court  of  Otvll  Appeals  of  Texas.  Dallas.) 

jDSnCES  OF  THS  PUCK  (1  ISO*)— AFPSAL  Iff 

FoBiiA  pAUFKEia— AFFiDAvrr— SuvncnncT. 
Where  the  affidavit  of  appellant  desirisf 
to  appeal  from  a  jastlce's  coart  in  forma  pau- 
peris ctnnplied  with  B«v.  Cav.  St  1911,  art 
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2S94,  and  was  signed  hj  him  and  acttiallT 
■worn  to  before  the  justice  who  failed  to  sign 
his  name  to  the  jurat,  the  county  court  should 
permit  the  justice  to  supply  the  omission  by 
signing  his  name. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Z>ig.  H  S44,  650-678;  Dea 
Dig.  S  109.*] 

Appeal  from  Henderson  Count;  Court;  X 
8.  Priuce,  Judge. 

Action  by  J.  B.  Wofford  against  John 
Strickland.  From  a  judgment  of  the  coun- 
ty court  dismissing  an  appeal  from  an  ad- 
rerse  Judgment  of  a  justice's  court,  defend- 
ant appeals.    Reversed  and  remanded. 

E.  P.  Miller,  of  Athens,  for  appellant  W. 
B.  Bishop,  of  Athens,  for  appellee. 

RASBURT,  J.  The  single  iHne  In  thia 
case  la  the  snflBciency  of  an  affidavit  in 
forma  pauperis  by  which  the  case  was  sought 
to  be  removed  on  appeal  from  the  Justice 
court  of  Precinct  No.  1  of  Henderson  coun- 
ty to  the  county  court  thereot  Appellee  had 
recovered  a  Judgment  In  said  Justice  court 
against  appelant,  who^  desiring  to  arosal 
the  case,  had  complied  with  all  statutory 
reanlraoents  relating  to  appeals  firom  Jus- 
tice to  coonty  court  In  forma  pauperis.  The 
Justice  of  the  peace,  however,  b^ore  whom 
the  aflldavit  was  made,  and  who  certified 
the  record  to  the  county  court,  failed  to  sign 
his  name  to  the  Jurat.  When  the  case  reach- 
ed the  coonty  court,  the  appeal  was  dismiss- 
ed hy  the  county  Judge  for  the  failure  of 
the  Justice  of  the  peace  to  attach  his  signa- 
ture to  the  Jurat  On  the  hearing  of  the 
motion  to  dismiss  the  aiqpeal,  both  aniel- 
lant  and  the  Justice  of  the  peace  testlfled 
that  aiq>ellant  did  swear  to  the  fkcts  stated 
in  the  affidavit  before  said  Jostloe  of  the 
peace  after  having  signed  his  name  thereto, 
and  the  Justice  of  the  peace  testified  that  he 
had  omitted  to  attach  his  signature  to  the 
iJOBt  for  the  reason  that  he  thought  his 
signature,  whldi  he  attached  to  lila  certifi- 
cate on  the  same  sheet  of  paper  certifying 
the  case  to  the  comity  court,  was  soffldent 
for  all  purposes.  Also  on  said  hearing  ap- 
pellant reauested  permission  of  the  county 
Judge  for  the  Justice  of  the  peace  to  then 
rign  the  affidavit  and  the  Justice  of  the 
peace  expressed  his  desire  to  do  so,  If  per- 
mitted 1^  the  county  Judge.  The  request 
was  refused,  and  the  appeal  dismissed.  We 
tunic  such  refusal  emw. 

The  statute  ivovldes  that  appeals  In  forma 
pauperis  may  be  taken  in  cases  where  par- 
ties are  unable  to  pay  costs  or  give  security 
thtfeCOr,  but  that  persons  availing  them- 
selves at  the  statute  shall  make  strict  proof, 
etc  iaxa<a»  23M,  B.  8.  1911);  said  proof  to 
be  made  befbre  the  county  Juc^  or  the  court 
bylng  0ie  case  and  to  "consist"  of  the  "af- 
fidavit of  the  party  taking  the  appeal  with- 
in the  prescribed  period  and  containing  cez^ 
tain  recitations  of  fact    The  aflidavlt  in 


this  case  complies  with  the  statute  in  all  re- 
spects and  is  signed  by  appellant  and  was 
actually  sworn  to  by  him  before  the  Justice 
of  the  peace.  In  short,  the  appellant  took 
every  step  he  could  take,  and  every  step  he 
was  required  to  take,  to  secure  the  appeal. 
There  was  nothing  remaining  for  him  to  do 
unless  it  was  to  see  that  the  justice  of  the 
peace  performed  bis  duty  by  signing  his 
name  officially  and  correctly  to  the  affidavit 
and  fonrardlng  all  papers  to  the  clerk  of 
the  county  court  The  performance  of  these 
acts  was  In  no  respect  his  duty.  It  may 
have  been  his  duty,  upon  hearing  of  the 
motion  to  dismisa,  to  show  the  facts  we  have 
recited  and  to  ask  permission  of  the  county 
Judge  for  the  justice  of  the  peace  to  attach 
his  signature  nunc  pro  tunc.  This  he  did. 
Having  done  so,  it  seems  to  us  he  should 
not  lose  or  forfeit  his  right  of  appeal  through 
the  inadvertence  of  the  officer  or  omission  to 
observe  a  clerical  detail  which  appellant 
could  not  control  nor  reasonably  anticipate; 
and,  since  it  is  undisputed  that  the  affidavit 
had  been  signed  and  sworn  to  by  appellant, 
the  justice  of  the  peace  .should  have  been 
permitted  to  supply  his  omisdon  by  signing 
his  name  to  the  affidavit  Sims  v.  Redding, 
20  Ter.  387;  May  v.  Ferrlll,  22  Tex.  340; 
Arnold  V.  Krelssler,  22  Tex.  580;  Ryan  v. 
Goldfrank,  Frank  &  Ca,  58  Tex.  356. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  permit  the  Justice  of  the  peace 
to  attach  his  signature  to  the  Jurat  of  the 
affidavit  nunc  pro  tunc. 


PECK  V.  MOBOAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
^rU  23,  1913.    On  Motion  for  Be- 
hearlng,  May  21,  1813.) 

1.  Appgal  and  E^bob  (I  742*)— Assignments 

or  BRBOB— StAHMERTS. 

Where  the  statement  under  an  assignment 
of  error  does  not  clearly  show  (he  matter  re- 
ferred to,  the  assignment  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  3000 ;  Dfec.  Dlgri  742.*] 

2.  Appeal  and  Ebbob  (S  743*)— Absionhknts 
OF  Ebbob— Bbfebence  to  Motion  fob  New 
Tbial. 

An  assignment  of  error  which  does  not 
refer  to  the  portion  of  the  motion  for  new  trial 
in  which  the  error  Is  complained  of  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  K  2999,  3011;  Dec.  Dig.  S 
743.*] 

3.  Sales  (|  38*)— Feaudulsht  Hisbepbbsen- 
tations. 

Where  a  buyer  of  furniture  bought  after 
inspection,  misstatements  by  the  seller  as  to  the 
cost  of  such  furniture  could  not  avoid  the  sale; 
the  buyer  having  an  opportunity  to  ascertain  the 
true  cost  by  a  httle  diligence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  66-77,  86;  Dec.  Dig.  8  38.*] 
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4  Appkau  and  Ebbob  (S  204*)— Objections 

IN  LOWXB  COUBT— SECONDABT  EVIDENCE. 
Where,  in  an  action  oa  a  note,  defendant 
permits  secondary  evidence  of  its  contents  with- 
out objection,  and  there  ia  no  issue  as  to  the 
existence  of  the  note,  and  the  oote  is  not  io- 
trodnced  In  evidence,  defendant  cannot  complaio 
that  there  is  nothing  on  which  to  twse  tiie 
Judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J8  X149,  1258-1272,  1274- 
1278,  1280,  1569 ;  Dec.  Dig.  {  204.*] 

6.  Aetbai.  and  Ebbob  (I  302*)— OBJsonoNft— 

HOTZON  TOB  NKW  TbIAI^ 

Where,  in  an  action  on  a  note,  defendant 
did  not,  in  the  motion  for  new  trial,  attempt  to 
raise  any  issue  as  to  the  attorney's  fees  therein 

Srovlded,  except  that  the  note  was  not  intro- 
nced  in  evidence,  no  other  objection  can  be 
heard  In  the  am^ellate  court. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  CentDIg.  |$  1744-1752;  Dec.Dlg.  |802.*] 

6.  CONTBAOTB  ({  278*)— BbBACH. 

One  who  breaches  his  contract  cannot  com- 
idain  of  a  aubseqaent  breach  by  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1207-1213 ;  Dec  Dig.  8  278.*] 

7.  Husband  and  Wira  ft  93*)— Saix  of  Fijb- 

HITUBB— DOXNSB  or  COVEBTDBB. 

A  woman  conducting  her  own  bustness,  buy- 
ing furniture  with  her  separate  property,  at  a 
time  when  she  was  permanently  separated  from 
her  husband,  and  only  two  months  l>efore  she 
was  divorced  from  him,  and  who  ratified  the  sale 
after  divorce  by  payments  thereon,  cannot  rely 
on  coverture  to  defeat  the  side. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  8  369;  Dec.  Dig.  8  93.*] 

8.  Appeal  and  Eebob  ({  742*)— AflsiONiiENTB 
OP  Ebbob— Pboposition. 

Where  the  iffoposition  under  an  assignment 
of  error  to  remarks  of  the  jndga  does  not  con- 
tain the  remarks,  the  assignment  cannot  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  8  '42.*] 

9.  Husband  and  Win  (8  232*)— Contbacts 

or  WlTB— -E)VIDBNCB— DeCBBB  TOB  DiVOBCB. 
In  an  action  on  a  note,  in  which  defendant 
relied  on  coverture,  a  decree  of  divorce  is  admis- 
sible in  evidence  to  show  that  she  was  a  feme 
sole  at  the  time  of  the  snit,  and  had  ratified 
the  contract  made  while  she  was  a  feme  covert 

W'Eld.  Note.— For  other  cases,  see  Husband  and 
ife,  Gent  Dig.  H  84^8,  981 ;  De&  Dig.  I 
232.*] 

10.  TBIAI.  (8  260*)  —  RBQUB8T  VOB  IHBXKUO- 

TION8, 

A  refusal  to  submit  a  requested  issue  is  not 
error  where  the  same  Issue  was  fully  submitted 
by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  651-658;  Dec.  Dig.  {  260.*] 

11.  Appeal  and  Ebbob  (8  742*)— AssiaifuENT 
or  Ebbob— Statkuents. 

Assignments  of  error  not  followed  bj  state- 
ments will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3000;  Dec  Dig.  8  742.*] 

On  Motion  for  Behearlng. 

12.  Appeal  and  Ebbob  01  763*)— Bbiefb— Sup- 
plemental Bbibfs. 

There  is  no  authority  for  filing  a  supple- 
mental brief  after  the  original  brief  has  been 
assailed  for  failure  to  comply  with  the  rulest  so 
88  to  correct  the  errors  in  the  original. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3098;  Dec.  Dig.  %  763.*] 


13.  Appeal  and  Ebbob  Q  748*)  —  AsmoH- 

MENTS  or  E!bBOB— OUBE  BT  SUPPUmNTAI, 

Bbibf. 

Assignments  of  error  are  not  open  to 
amendment  In  the  appellate  court,  and  hence 
cannot  be  cured  by  a  supplemental  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  305S-3064;  Dec  Dig.  8 
748.*] 

14  CouBTS  (8  86*)— CouBT  Rules— Bnfobce- 

UENT. 

The  Court  of  Civil  Appeals  will  enforce  tlie 
Supreme  Court  rules,  if  they  are  not  in  ctmflict 
with  the  statutes. 

[Ed.  Note.r-For  other  cases,  see  Courts,  Gent 
Dig.  88  204.  296-801:  DecDIc.  |  86.*} 

Appeal  from  District  Court,  Bexar  Gornkty ; 
Claude  T.  Blrkhead,  Jadge. 

Action  by  W.  M.  Morgan  and  others  against 
F.  M  Peck  and  anothor.  From  a  Jadgment 
for  plalntUEB,  F.  M.  Peck  appeals.  Afflrmed. 

C.  A.  EeUer,  of  San  Antonio,  for  appellant. 
McFarland  &  Lewrlght  and  T.  H.  Bidgeway, 
all  ot  San  Antonio,  for  appelleea. 


FLT,  a  J.  W.  M.  Morgan  sued  F.  M. 
Pe<^  and  J.  A.  Feck  for  a  balance  on  a  prom- 
issory note  executed  by  them  to  him  for 
$3,000,  and  the  foreclosore  of  a  chattel  mort- 
gage on  certain  furniture.  Stowers  Fnml- 
tore  Oompany  intervened  In  the  salt,  claim- 
ing to  tutve  a  mortgage  on  the  furniture  to 
secure  a  part  of  the  purchase  price  of  the 
furniture  dne  to  them  by  Morgan.  J.  A. 
Peck  did  not  answer,  but  F.  M  Peck  answer- 
ed by  pleas  of  covertore  and  the  breach  of 
certain  warranties  made  by  Morgan  as  to 
the  coat  of  the  furniture.  The  court  submit- 
ted the  cause  on  special  issaes,  but  paid  but 
little  regardtotheanswersof  the  jury  in  ren- 
dering Judgmeit  In  favor  of  Morgan  against 
F.  M.  Peck  for  $2,522.47.  and  a  foreclosure, 
and  against  Morgan  In  favor  of  Stowers 
Furniture  Company  for  $1,396.60.  The  cause 
was  dismissed  as  to  J.  A.  Feck,  and  this  ap- 
peal Is  perfected  by  F.  M.  Peck  alone.  The 
evidence  shows  that  at^lant  bought  the 
goods,  after  examining  them,  and  agreed  to 
pay  for  them  the  amount  claimed  by  Morgan. 

[1-3]  The  first  assignment  of  error  Is  as 
follows:  "The  court  erred  In  rendering  a 
]odgm«it  non  obstante  veredicto,  after  sub- 
mitting the  matter  to  the  Jury  and  receiving 
a  verdict  thereon."  The  assignment  Is  not 
followed  by  a  statement  that  casts  any  light 
on  the  matter  complained  of.  What  were 
the  two  special  issues  spoken  of  in  the  pur- 
ported statement,  and  what  were  the  answers 
to  them?  There  is  nothing  In  the  statement 
that  shovra.  Reference  to  the  transcript  la 
not  sufficient,  as  has  been  held  many  times. 
The  second,  third,  fourth,  and  fifth  assign- 
ments of  error  are  open  to  the  same  criti- 
cism ;  In  fact,  they  refer  to  the  first  assign- 
ment for  a  statement  Neither  of  the  asdgn- 
ments  of  error  refers  to  the  motion  for  new 
trial,  a  clear  violation  of  rules  24  and  25  of 
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the  Courts  of  Olrll  Appeals  (X42  B.  W. 
xll).  Tbe  fallnre  to  make  a  succinct  and 
clear  statement  wnslderlng  tbe  matter  refer- 
red to,  taken  with  tbe  failure  to  refer  to  tbe 
portion  of  tbe  motion  for  new  trial  in  wblcb 
the  error  la  complained  o^  Is  such  a  seri- 
ous violation  of  the  rules  that  the  asalsn< 
ments  of  error  will  not  be  considered.  It 
TOtLj  be  said  In  connection  with  them,  how- 
ever, that  the  evidence  of  appellant  offered 
no  defense  to  tbe  action  of  Morgan.  There 
was  no  warranty  of  the  furniture,  and  the 
representation.  If  made,  that  tbe  furniture 
had  cost  a  certain  sum,  although  untrue, 
would  not  be  suffldent  to  set  aside  the  sale. 
Appellant  could  bare  ascertained  the  facts  as 
to  tbe  cost  of  the  furniture  bj  a  Uttle  dili- 
gence. Sbe  stated  that  she  knew  tbe  value 
of  furniture,  and  she  did  not  swear  that  tbe 
furniture  was  not  worth  what  she  paid  for 
it.  She  made  no  objection  to  tbe  furniture 
nor  objected  to  paying  for  it  over  a  year  aft- 
er sbe  began  using  It.  There  was  no  repre- 
sentation as  to  value,  but  merely,  according 
to  appellant,  as  to  what  tbe  furniture  cost 
Morgan.  Bigelow  on  Fraud,  p.  490  et  eeq. 
Mrs.  Pedc  saw  and  examined  the  proputy, 
or  coilld  have  examined  It,  before  abe  bought 
It,  and  she  ahonld  not  bare  r^ed  on  Hor- 
gan'a  r^xesentation  u  to  what  tbe  original 
cost  of  tbe  property  may  have  been.  Ofarys- 
ler  T.  (^naday,  90  N.  T.  272,  43  Am.  Bep. 
186. 

[4, 1]  The  aixtli,  serentht  eighth,  and  ntnth 
aaalgnments  of  error  complain  that  the  note 
sued  on  was  not  Introduced  In  erldoice^  and 
fhmfore  there  was  nothing  upcm  whi^  to 
base  the  Judgment  Appellant  In  her  answer 
admitted  the  sale  of  the  property  to  her  and 
the  purchase  price,  that  $2,000  in  cash  was 
paid,  and  "the  ezecatlon  by  defendants  of 
one  certain  promissory  note  as  described  in 
plaintiff's  petition."  Tbe  note  Is  fully  de- 
scribed in  the  petition.  The  evidence  clearly 
showed  tbe  payments  made  on  tbe  note,  and 
Moi^n  swore  that  he  was  the  owner  of  the 
note.  The  note  Is  fully  described  in  a  blU 
of  sale  to  Qie  property  made  by  Morgan  to 
F.  M.  Peck.  There  was  no  issue  as  to  the 
existence  of  tbe  note,  and  no  objection  was 
made  to  the  evidence  trading  to  show  the 
contents  of  tbe  note.  Brown  v.  Lesslng,  70 
Tei.  544,  7  S.  W.  783;  Howard  v.  Brltton, 
71  Tex.  286,  9  S.  W.  73 ;  Menslng  v.  Card- 
weU,  33  Tex.  Civ.  App.  16,  75  S.  W.  347; 
Liong  T.  Gamett.  69  Tex.  229.  Appelant  did 
not  deny  that  Moi^an  was  tbe  legal  owner 
and  bolder  of  the  note,  and  swore  that  he 
was  the  owner.  The  petition  alleged  that  the 
note  bore  8  per  cmt.  Interest  and  10  per  cent 
attorney's  fees,  and  appellant  In  her  answer 
admitted  it  Appellant  did  not  In  tbe  motion 
for  new  trial  attempt  to  raise  any  issue  as 
to  the  attorney's  ffees,  except  that  the  note 
was  not  introduced  In  evidence,  and  no  other 
objection  can  be  beard  In  this  court 

[•]  Anpi^n^  having  breadied  the  con- 


tract, Is  In  no  position  to  complain  of  a 
broach  by  appellee,  Murgan.  Appellant  did 
not  cease  paying  on  account  of  tbe  failure  of 
Morgan  to  pay  over  the  money  to  Interveu- 
ers.  She  knew  nothing  about  such  failure, 
and  swore  that  she  breached  the  contract 
because  she  ascertained  that  Morgan  charg- 
ed her  more  for  the  furniture  than  it  cost 
blm.  She  will  not  be  permitted  to  shift  her 
portion  after  a  breach  of  the  contract 

[71  Aivdlant  cannot  evade  her  responsi- 
bility on  tbe  contract  on  the  ground  of  cow- 
ture.  She  was  not  living  with  her  husband 
at  tbe  time  she  boni^t  the  fomltare,  and 
two  numths  afterwards  obtained  a  divorce 
from  him,  and  the  propertr  In  qnestion  was 
declared  to  be  her  separate  property.  She 
had  left  her  husband  In  Fobmary,  191<K  and 
had  for  nine  years  been  In  bnslnesB  for  ber^ 
self,  and  conducted  tbe  business  wltli  her 
own  mon^.  Ullmann  v.  Jasper,  70  Tex,  44fl^ 
7  8.  W.  763.  She  boui^t  the  fomltare  with 
her  separate  property,  and  after  she  was 
divorced  she  continued  to  make  payments 
on  tbe  furniture.  Finks  v.  Thompson,  11 
Tex.  Olv.  App.  638,  32  S.  W.  711.  She  and 
her  erstwhile  husband  had  permanently  sep- 
arated at  the  time  of  the  purchase  of  the 
property,  and  she  ratified  the  purchase  by 
her  acts  after  she  became  a  feme  sole, 
and  she  still  occupied  that  statua  when  the 
Judgment  was  rendered  against  her. 

[6, 1]  The  twelfth  asafgnment  of  error  is 
overruled.  In  the  proposition  thereunder 
remarks  made  by  tbe  Judge  seem  to  be  the 
subject  of  complaint,  but  no  Indication  is 
glv^  as  to  what  the  remarks  were.  The 
same  Is  true  of  the  thirteenth  and  fourteenth 
assignments  of  error;  the  statements  under 
them  failing  to  show  wbat  was  contained  In 
the  statement  of  facts  and  decree  of  which 
complaint  Is  mad&  We  are  unable  to  as- 
certain whether  the  evidence  could  have  In- 
jured appellants.  If  reference  Is  made  to 
the  decree  ot  divorce,  it  waa  properly  admit- 
ted to  show  that  aiQ>dlant  was  a  feme  sole, 
and  had  ratified  the  ctmtract  made  while 
she  vnu  a  feme  oowt 

Tbe  flfteuth  assignment  of  error  is  not 
followed  by  such  a  statwnoit  as  would  In- 
dicate any  taor  In  Oie  refns^  of  tilie  court 
to  allow  ajKtellant'to  prepare  an  applica- 
tion tor  eontlnoanoe  after  th^  had  annonno* 
ed  ready  for  trial. 

[tl]  The  refusal  to  submit  the  Issue  re- 
quested by  appellant  was  not  error.  Tbe 
same  Issve  waa  folly  submitted  by  the  court 
and  there  waa  no  necessity  for  tepeAting  It 

[t  I]  Assignments  of  error  fron  tbe  seven- 
teenth to  tbe  forty-sixth.  Inclusive,  are  not 
followed  by  statements,  and  are  overruled. 

The  Jod^nokt  ts  affirmed. 

On  Motion  for  R^earlng. 

[12-14]  A  typewritten  paper,  styled  "Sup- 
plemental Brief  of  Appellant  F.  U.  Peck,**  was 
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filed  In  this  coart  on  the  day  before  tbe  cause 
was  submitted,  and  after  the  brief  had  been 
assailed  by  appellee  on  the  ground  of  Its  fail- 
ure to  comply  with  tbe  rules.  We  know  of 
no  authority  for  filing  any  such  document, 
and.  If  sacb  procedure  la  tolerated,  ameud- 
ments  to  cover  disregard  of  tbe  rales  would 
cure  erery  delinquency  In  briefing  a  case, 
and  the  appellee  be  deprived  of  any  benefit 
derived  from  such  deUnqnency.  Howev^. 
this  court  was  aware  of  tbe  presence  among 
the  papers  of  the  '^pplemental  brief,"  but 
was  of  the  ofrinlon  that  It  did  not  cure  de- 
fects in  assignments  of  error,  which  have 
never  been  held  open  to  amendments  in  ap- 
pellate court&  If  the  asslgnineuta  of  error 
do  not  "refer  to  that  portion  of  the  motion 
for  a  new  trial  In  which  the  error  Is  com- 
plained of,"  It  would  seem  clear  that  a  "sup- 
plemental brief"  could  not  supply  the  omis- 
sion.  That  document  amounts  to  nothing 
but  a  statement  that  the  matters  mentioned 
la  the  different  assignments  were  called  to 
tbe  attention  of  the  trial  court  in  the  mo- 
tion for  new  trial.  Tbe  Constitution  gives 
authority  to  tbe  Supreme  Court  to  formu- 
late rules  for  the  governmoit  of  tbe  different 
courts  of  Texas,  and  In  pursuance  of  that 
authority  the  rules  have  been  adopted.  With 
their  wisdom  and  proprte^  we  luive  nothing 
to  do,  but  If  they  are  not  In  conflict  with  the 
statutes,  it  is  our  duty  to  enforce  them. 
With  Qie  npense  of  complying  with  them 
this  court  ba«  nothing  to  do ;  but,  Insplteof 
the  cwtention  of  appellant  as  to  tin  expense 
connected  with  a  compliance  with  them,  we 
ate  constrained  to  tbe  bettef  that  compli- 
ance with  the  rules  in  the  end  will  be  less 
expensiTe  than  to  Ignore  them. 

Appellant  fails  to  grasp  the  opinion  of  this 
court  as  to  the  note  not  being  offered  in  evi- 
dence, but  seems  to  think  that  the  court  held 
that  It  was  offered  in  evidence.  On  the 
other  hand,  it  was  held  that  it  was  not  nec- 
essary under  the  facts  of  this  case  to  intro- 
duce the  note  In  evidence,  and  ample  au- 
thority was  cited  to  sustain  the  propositiou. 
There  was  no  denial  of  the  execution  of  the 
note  mentioned  In  the  petition  which  de- 
scribed it  as  "providing  that  in  tbe  default 
In  the  payment  of  said  note  at  maturity,  and 
same  is  placed  In  the  hands  of  an  attorney 
for  collection  after  maturity,  then  the  signer 
did  agree  to  pay  an  additional  tea  per  cent 
of  the  prindpal  and  interest  then  due  as  at- 
torney's fees."  Mrs.  Feck  made  no  denial  of 
that  allegation,  but  admitted  "the  execu- 
tion by  defendants  of  one  certain  promis- 
sory note  as  described  in  plaintiff's  petltlou," 
which  r^dered  unnecessary  putting  the  note 
In  evidence.  Baaman  v.  Chambers,  01  Tex. 
108,  41  8.  W.  471 ;  Crosby  v.  Bonnowsky,  29 
Tex.  CLv.  App.  455,  69  S.  W.  212. 

The  motion  for  rehearing  Is  overruled. 


RBID  V.  RAGIiAND. 
(Conrt  of  Oivil  Appeals  of  Texas.   San  Anto- 
nio.  May  7,  1913.) 

1.  Pleading  «  150*)— CBOss-FHrnoH— Dx- 

IflAL. 

PlaintiiTfl  failure  to  deny  allegattODS  of 
partaership  in  defendant's  cross-petition  is  an 
admisalon  thereof, 

[Ed.  Note.— -For  other  cases,  see  Pleading, 
Dee.  Dig.  {  ISO.*} 

2.  Evidence  ((  419*)  —  Pabol  Evidencb  — 

DBBD— ConSI  DBS  ATION. 

In  an  action  upon  a  note  given  as  part  of 
the  C(H>sideration  for  a  conveyance,  the  gran- 
tee may  set  up  ae  an  affirmative  defense  or 
counterclaim  the  grantor's  (allure  to  furnish 
him  with  goats  in  accordance  with  a  contem- 
poraneous parol  agreement,  it  appearing  that 
the  grantee  was  without  funds  and  that  the 
maker  agreed  to  supply  him  with  stock  so 
that  be  might  be  enabled  to  pay  (or  the  land, 
(or  evidence  of  such  agreement  does  not  violate 
tbe  rule  against  die  introduction  of  parol  evi- 
dence to  vary  a  written  instrunent,  bat  falls 
within  the  exception  admitting  it  to  show  tiie 
real  consideration  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  J{  1912-1928:  Dec  Dig.  i  419;^ 
Bills  and  Notes,  Cent  Dig.  f  1738.] 

Appeal  from  District  Court,  Kimble  Coun- 
ty ;  Clarence  Martin,  Judge. 

Action  by  Q.  B.  Ragland  against  John  F. 
R^d  and  another.  From  a  Judgment  for 
plaintiff  and  denying  recovwy  on  a  counter- 
claim, the  named  defendant  appeals.  Re- 
versed and  remanded. 

Horace  B.  WUsod,  of  Junction,  for  app^ 
lant 

TALIAFKRRO,  J.  This  was  a  suit  by 
G.  R.  I£aglaud  against  J.  F.  Reld  and  R.  A. 
Pickens  to  recover  upon  a  promissory  note 
for  $500  with  Interest  and  attorney's  fees. 
The  note  was  made  payable  to  the  order  of 
G.  R.  Ragland  and  W.  R.  Richardson,  and 
Ragland  asserted  ownership  of  the  whole 
note  by  assignment  from  Richardson.  Upon 
prayer  of  the  appellant,  W,  R.  Richardson 
was  made  a  party  to  the  suit  Appellant  an- 
swered by  general  denial  and  verified  plea 
of  failure  of  consideration,  ailing  that  tbe 
note  iu  question  was  executed  by  him  as 
principal  and  his  codefendant,  Pickens,  as 
surety,  as  a  part  of  tbe  purchase  price  of 
a  tract  of  land  purchased  by  him  from  6. 
R.  Ragland  and  W.  R.  Rldiardson.  and  that 
the  said  note  was  to  represent  the  cash  pay- 
ment for  the  land;  the  whole  consideration 
being  $2,500,  and  the  balance  thereof  to  be 
paid  In  four  equal  anoual  installments.  Tbe 
deed  did  not  recite  the  execution  of  the  note 
sued  upon,  nor  reserve  a  lien  for  Its  security, 
but  recited  the  execution  of  the  other  (our 
notes  and  retained  a  vendor's  lien  upon  the 
land  to  secure  their  payment  Appellant  al- 
iped: That  Ragland  and  Richardson  were 
partners  and  that  his  dealings  were  with  Rag- 
land as  such  partner.  That  he  told  Ragland 
that  be  could  not  buy  the  property  because 
he  would  have  no  money  to  stock  It  or  to 
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pay  for  it  wben  the  notes  came  due,  and  that 
thereupon,  as  an  Inducement  to  parcbase  the 
land,  and  as  a  part  of  the  consideration.  Bag- 
land,  for  himself  and  Richardson,  agreed  to 
purchase  in  the  market  600  head  of  mutton 
goats  of  a  certain  quality  and  turn  them 
0T«-  to  appellant  to  be  left  in  bis  care  and 
custody  and  maintained  on  the  property  for 
the  mutual  profit  of  appellant  and  appellees. 
And  tbat  as  an  additional  consideration  he 
upon  his  part  agreed  to  improve  the  fence 
around  the  land  by  adding  three  additional 
wires  thereto.  That  relying  upon  an^ellee'a 
agreement  to  furnish  said  goats  as  the  main 
inducement  and  consideration  for  the  trade, 
he  executed  the  notes  and  delivered  them  to 
Bagland  and  Richardson  and  entered  into 
possession  of  the  land.  Tbat  although  be 
compiled  with  his  agreement  with  reference 
to  the  fence,  the  appellees  failed  to  comply 
with  their  agreement  to  provide  him  with  600 
goats,  but  represented  to  appellant  tbat  they 
were  unable  to  obtain  tbat  number  of  goats 
of  the  kind  speclfled  in  tbeir  contract,  and 
Induced  him  to  modify  the  contract  and 
agree  to  accept  300  goats  of  a  different  class. 
That  although  he  agreed  to  eucb  a  modifica- 
tion of  the  contract  and  appellees  promised 
anew  to  furnish  him  300  goats  of  the  kind 
si>eclfied,  they  failed  to  do  so  and  furnished 
him  only  100  goats.  He  alleged  that  from 
tbe  100  goats  provided  he  realized  in  cash 
on  tbe  Mobair  $101,  and  that  tbe  yield  of 
kids  was  worth  |172,  and  tbat  if  he  had  re- 
ceived the  300  goats  which  appellees  agreed 
to  furnish  blm  his  profits  upon  them  would 
have  been  equal  in  proportion  to  tbe  profits 
on  the  others  and  states  bis  damages  at 
$546l  It  is  further  aUeged  that  tbe  agree- 
ments and  promises  made  by  appellees  to 
him  were  fraudulently  made  for  the  pur- 
pose of  inducing  him  to  buy,  and  that  Rag- 
laud  Is  not  tbe  bona  fide  bolder  of  the  said 
note,  but  fictitiously  claims  to  own  same  for 
purposes  of  this  suit  To  tbe  defendant's 
special  answer  tbe  plaintiff  interposed  gen- 
eral demurrer  and  special  exceptions  which 
were  sustained.  Judgment  was  rendered  for 
appellee  Ragland  in  accordance  with  bis 
prayer. 

[1  ]  AiHiellee  baa  filed  no  brief  in  this  court 
'ilie  appellant's  allegation  that  appellee  and 
W.  R.  Richardson  were  partners  is  not  de> 
nled,  and  it  must  tie  assumed  tbat  such  was 
their  relation. 

[2]  Appellant's  first  assignment  of  error  is 
as  follows:  'The  court  erred  in  sustaining 
plaintiff's  general  demurrer  to  defendant's 
first  amended  answer  and  cross-action,  be- 
cause the  said  answer  presented  a  legal  cause 
of  action  that  should  have  been  beard  upon 
Its  merits,  and  if  tbe  allegations  In  said  an- 
swer were  sustained  by  proof  would  have 
entitled  the  defendant  to  an  offset  against 
the  note  sued  upon  by  plaintiff  In  this  case." 

The  court  In  ruling  on  the  pleadings  of  the 
parties  made  a  general  order  sustaining  all 
demurrers  and  exceptions  urged  by  tbe  plain* 


tiff  to  the  defendant's  answer.  Besides  the 
general  demurrer,  there  were  various  special 
exceptions,  and  the  record  fumishea  us  no 
light  as  to  tbe  ground  or  grounds  upon  which 
the  court  reached  tbe  conclmiion  tbat  tbe 
pleading  was  insufficient.  If  the  defendant's 
answer  set  up  a  prima  fade  cause  of  action, 
it  was  error  to  sustain  a  general  demurrer, 
and  the  Judgment  must  be  reversed. 

No  rule  of  law  is  better  settled  than  that 
which  prohibits  tbe  Introduction  of  parol 
evidence  to  vary  tbe  terms  of  a  contract  In 
writing;  but  the  exceptions  to  the  rule  are 
equally  well  recognized,  and  perhaps  em- 
phasized by  the  certainty  of  tbe  general  prin- 
ciple. One  of  the  exceptions  to  the  rule. 
which  is  as  well  established  as  the  rule  It- 
self, is  tbat  parol  evidence  is  admissible  to 
show  tbe  real  consideration  of  a  deed,  and 
in  actions  between  tbe  parties  the  recitals 
In  the  deed  with  reference  to  the  considera- 
tion are  not  conclusive.  Johnson  v.  Elmen, 
24  Tex.  Civ.  Ai^.  43,  69  S,  W.  60S,  and  cases 
there  dted  (s.  c,  94  Tex.  168.  69  S.  W.  263, 62 
L.  R.  A.  162,  86  Am.  St  Rep.  845);  Spring- 
man  V.  Hawkins,  62  Tex.  Oiv.  App.  249, 
113  8.  W.  966;  Syler  v.  Gulp,  138  8.  W. 
176;  Pope  V.  Taliaferro,  61  Tex.  Oiv.  App. 
217,  115  S.  W.  309 ;  Lanier  v.  Foust,  81  Tex. 
187,  16  S.  W.  994 ;  Taylor  v.  Merrill,  64  Tex. 
496;  Womack  t.  Wamble,  7  Tex.  Civ.  App. 
273,  27  S.  W.  154.  It  remains  then  only  to 
determine  on  the  questions  of  tbe  general 
demurrer,  wbether  Uie  matter  set  op  In  ap- 
pellant's amended  answer  falls  within  this 
exception.  We  tbiak  It  does. 

The  all^tlims  In  appellant's  answer,  if 
true,  show  that  his  reluctance  to  enter  into  the 
debt  sued  upon  was  overcome  by  the  allur- 
ing promisee  of  asstatance  from  the  owners 
of  the  land.  He  Informed  them  that  be  was 
without  means  and  could  not  bope  to  be 
able  to  meet  the  payments  th^  would  require 
of  blm,  but  upon  their  promise  to  furnish 
blm  600  goats  to  ran  on  tbe  place  he  was 
reassured  and  met  their  condltionB.  From 
the  100  goats  that  were  furnished  to  him  be 
alleges  tbat  be  realized  a  profit  of  $273.  If 
this  were  proven,  it  would  be  strong  evidence 
that  bis  expectation  that  he  could  pay  for 
the  land  out  of  tbe  profits  <hi  600  goats  was 
weU  founded  and  a  conTindng  drcumstanee 
in  fftvor  of  liia  contention  that  this  promise 
was  the  main  consideration  which  Induced 
him  to  make  the  purchase.  Tbe  agreements 
and  promises  whldi  appellant  alleges  w«re 
made  appellees.  If  made,  fumlsiied  an  in- 
ducement to  tbe  appellant  to  enter  Into  the 
trade  which  be  alleges  waa  absoit  until  those 
promises  and  agreements  were  made.  Such 
agreements  of  Inducement  when  pleaded  as 
a  defense  or  oflhet  can  be  shown  by  parol 
testlmonyi  wlien  not  Inoondstent  with  the 
express  terms  of  the  ccmtracL  Downey  v. 
Hatter,  48  &  W.  82;  N.  Y.  IJfe  Ins.  Co.  v. 
Thomas,  47  Tex.  Orr.  App.  149,  104  B.  W. 
1074 ;  Martin  v.  Rotan  Grocery  Ca,  66  S.  W. 
212;  1  Greenleat  on  Bv.  S  284;  Wharton  on 
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Ev.  S  1037;  Plshkos  v.  Wortek,  18  S.  W.  788; 
Hansen  t.  Yturria.  48  S.  W.  795. 

We  conclude,  therefore,  that  the  court 
erred  in  sustaining  appellee's  general  de- 
murrer to  appellant's  amended  original  peti- 
tion. 

Appellant's  second,  third,  fourth,  fifth,  and 
sixth  assignments  of  error  assail  the  action 
of  the  court  in  sustaining  the  plalntlfTs  spe- 
cial exceptions  to  his  amended  answer.  We 
hare  examined  these  special  CTceptions  and 
find  that  they  attack  the  substance  of  ap- 
pellant's cause  of  action  and  do  not  in  any 
manner  relate  to  the  form  of  the  pleading 
or  the  manner  of  stating  the  cause.  They 
are  In  fact  only  general  demurrers  directed 
at  special  portions  of  the  appellant's  plead- 
ing and  as  sacb  were  no  doubt  treated  by  the 
trial  court  Donnell  t.  Currle,  131  S.  W. 
88;  Parker  Naylor,  151  S.  W.  1096 ;  Cheek 
T.  Hemdon,  82  Tex.  146,  17  S.  W.  763 ;  RaU- 
way  V.  McElmurry,  33  S.  W.  249. 

We  conclude  that  it  was  error  to  sustain 
exceptions  to  appellant's  pleadings,  and  tSie 
Judgment  of  the  lower  court  will  therefore 
be  reversed  and  the  cause  remanded. 


HOUSTON  &  T.  C.  RT.  CO.  v.  FOX  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
April  26,  1913.   Rehearing  Denied 
Uay  17,  1913.) 

1.  DaUAQSS  (f  166*>--EVIDENCE~ADHIS6XBIL- 
ITT— InJUBIES  to  FASSBNQEBS. 

In  an  action  aniinst  a  railroad  company 
for  damages  for  injuries  to  female  passenger 
who  clainied  that,  because  of  defendant's  negli- 
gence, she  fell  and  injured  her  back,  which  in- 
jury continued  latent  for  a  long  time  and  at 
last  wholly  undermined  her  health,  evidence  of 
the  possibility  that  such  an  injury  wonld  not 
show  itself  immediately  Is  competent,  where  the 
carrier  insisted  that  her  present  condition  was 
caused  by  some  later  injury  or  illness  and  that 
she  was  not  hurt  by  the  shock. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |f  478,  479,  481 ;  Dee.  Dig.  {  166.*] 

2.  Evidence  d  S27*)— OPiinoir  EnDiNOB— 

EXPEBT. 

Ordinarily  even  an  expert  witness  cannot 
state  what  in  his  opinion  might  possibly  ensue 
from  a  given  state  of  facts,  bnt  Is  confined  to 
those. things  which  are  reasonably  probable. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  K  2834,  2336 ;  Dec  Dig.  S  627.*] 

3.  E!<riDENCE  <S  668*)— Opinioh  Evidence— 
Cboss-Exaiunation  of  Exfebtb. 

In  an  action  against  a  railway  company  for 
injuries  to  a  female  plRiutiff,  whom  the  curler 
claimed  was  not  hurt  by  a  fall  induced  by  the 
sudden  stopping  and  starting  of  the  train,  but 
was  suffering  from  some  later  ailment  or  injury, 
where  a  physician  testified  for  the  defense  that 
after  the  accident  he  examined  her  for  life  in- 
surance and  did  not  notice  any  ailments  and 
none  were  spoken  of,  h«  may  properly  be  cross- 
examined  as  to  whether  the  iiajurles  coald  not 
have  continued  latent  for  a  long  time  and  then 
developed ;  such  onestions  being  jtroper  to  test 
his  skill  and  knowled^ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cf-nt.  Dig.  «  2377,  2379;  Dec.  DSg.  |  5687* 
Witnesses,  Cent  Dig.  i  932.] 


4.  Tbial  (8  62*)— Reckption  of  Evidence- 
Rebuttal— Declabations. 

In  an  action  against  a  railroad  company  for 
damages  for  Injuries  to  a  female  plaintiff,  whom 
the  company  claimed  was  not  injured  by  a  fall 
caused  by  the  sudden  stopping  and  starting  of 
the  train,  but  was  suffering  from  a  subsequent 
ailment,  where  evidence  was  ^ven  that  she  had 
not  complained  of  any  injuries  at  the  time  or 
shortly  after  the  accident,  evidence  of  her  dec- 
larations to  the  contrary  is  competent  la  rebut- 
tal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  148-150;  Dec  Dig.  f  62;*  Carriers, 
Cent  Dig.  {  1306.] 

5.  Gabbxebs  (I  318*)  —  Injubibs  to  Passbn- 
QEBS— Actions- Evidence- SuBTiciBNCT. 

In  an  action  against  a  carrier  for  damages 
for  injuries  rec^ved  by  female  plaintiff,  evi- 
dence held  anffident  to  snpport  me  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1270,  1307-1314;  Dec  Dig.  1 
318.*] 

Appeal  from  District  Court,  HontCoanty; 
R.  L.  Porter,  Judge. 

Action  by  B.  Ia  Fox  against  the  Hooston 
&  Texas  Central  Railway  Company  and  an- 
other. From  a  Judgm^t  against  the  named 
dtfendant,  It  an^eala  Affirmed. 

Dlnsmor^  SIcMahan  &  Dlnsmor^  of  Oieoi- 
vill^  for  app^ant   Skana  ft  Cazpentm,  of 

GreeuTille,  for  appellees. 

TALBOT,  J.  Appellee,  Fox,  bronght  Uils 
suit  against  the  Gutt,  Colorado  ft  Saute  ¥t 
Railway  Company  and  the  appellant,  Hous- 
ton &  Texas  Central  Railway  Company,  to 
recover  damages  for  personal  injuries  sus- 
tained by  his  wife,  Mrs.  Mary  Pox,  whUe 
she  was  a  passenger  at  route  from  Geleste, 
Tex.,  to  Berteam,  Tex.  Eadi  of  tbe  At^eatA- 
ants  answoed  1^  general  demnrier,  general 
denial,  and  pleas  of  contribntory  negUgoKe 
on  the  part  <tf  the  ai^ellee*8  wlf&  A  Jnry 
trial  resulted  In  a  verdict  and  Judgmoit  Id 
favor  of  appellee  against  tbe  aivellant  for 
the  sam  of  $10,000,  and  In  favor  of  the  Onlf, 
Colorado,  ft  Santa  Ffi  Hallway  Company. 
From  the  Judgment  against  it^  the  aiq^^iaat 
appealed. 

No  question  is  raised  about  the  pleadings 
and  further  statemait  of  tbem  Is  unneees- 
sary.  The  evidence  Is  sufficient  to  show  that 
on  or  about  the  22d  day  of  December,  1910, 
Mrs.  Fox,  appellee's  wife,  bougtat  a  through 
ticket  at  Celeste,  Tex.,  oitltllng  lier  to  pas- 
sage from  that  place  ovw  the  road  of  the 
Oulf,  Colorado  ft  Santa  Railway  Company 
to  Dallas,  thence  over  ai^Iant's  road  to 
Heame,  Tex.,  where  Mrs.  Fox  changed  cars 
to  continue  ber  Journey.  As  the  train  ap- 
proached Heame,  which  was  about  2  o'dock 
In  tbe  night,  the  station  was  announced  and 
the  train  stopped.  Mrs.  Fox,  accompanied 
by  her  little  boy  about  10  or  11  years  of  age, 
arose  from  her  seat  and  started  to  leave  tbe 
train.  After  taking  a  step  or  two  towards 
the  car  door,  the  train  was  negligently  moved 
with  a  sudden  Jerk  or  lunge  forward  and 
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tben  backward,  almost^  at  the  same  Instant 
of  time,  which  threw  Mrs.  Fox  off  her  bal- 
ance and  to  the  floor  of  the  car,  seriously  in- 
juring her.  She  testified:  "I  was  thrown 
down  and  I  fell  forward  in  kind  of  a  careen. 
I  lay  there  some  little  bit  of  time.  I  felt  a 
severe  pain  strike  me,  eapeclally  in  the  small 
of  my  back,  and  It  Beemed  to  me  like  it  run 
all  over  me,  and  it  seemed  to  me  like  It  hurt 
me  all  over;  I  lay  there  for  some  bit  of  time, 
kind  of  namb  or  sometbing;  at  the  same 
time  I  dldat  budly  reaUie  what  waa  golnff 
on  for  some  little  bit  of  time;  my  little  tmr 
came  to  me  and  be  bad  bold  of  me  tbo  flret 
tbing  I  knew,  and  be  says,  'Ma,  are  yon 
hurt  7*  I  told  him  •  •  •  I  was  nearly 
killed."  Hra.  Fox  further  tesUfled  that  her 
son  bdped  np  and  that  tbey  wait  oat  <tf 
the  car  and  Into  the  station  boose,  where  she 
stayed  nntll  about  11  o'clock  foroioon  of  that 
same  day,  when  she  took  another  train  and 
continued  her  joum^  to  Bertram,  still  suf- 
fering from  her  Injury.  Mrs.  Fox  was  61 
years  of  age  at  the  time  of  the  acddoit,  and 
was  a  strong  and  vigorous  woman  for  her 
ag& 

[1]  Ai^llant's  first,  second,  third,  fourth, 
and  fifth  asslgmDents  of  error  raise  the  same 
question  of  law  in  different  ways,  and  are 
presented  In  the  brief  together.  They  charge 
that  the  conrt  permitted  the  plaintiff,  over 
the  objection  of  the  defendant,  to  prove  by 
the  witness  Dr.  Pearson  matters  relating  to 
Injuries  to  plalntUTs  wife  which  were  pure- 
ly speculative  and  bare  possibilities.  We 
quote  as  fair  samples  of  the  questions  asked 
and  objected  to  the  following: 

(1)  "Now  this  woman  might  have  been  suf- 
fering with  a  pain  in  her  back  right  at  the 
time  you  took  those  answers  that  might  have 
resulted  In  the  condition  she  is  in,  may  it 
not,  Doctor?"  To  which  the  witness  replied, 
"There  might  be  some  pain." 

(2)  "Isn't  it  true,  and  isn't  It  an  accepted 
theory  among  doctors,  and  observation  by 
all  good  physicians,  that  an  injury  to  the 
spine  might  go  along  for  months  before  it  de- 
veloped Into  a  serious  injury,  practically  un- 
noticed by  the  parties  themselves,  and  then 
develop  into  a  serious  Injury?"  Answering 
this  question,  the  witness  said:  "In  a  normal 
life  and  a  healthy  person  it  would  be  apt  to 
go  along  a  good  while."  It  seems  that  It 
was  the  tbeory  of  the  plaintiff  that  bis  wife 
from  the  date  of  the  accident  suffered  with 
her  back  and  head  Intermittently,  hut  on  ac- 
count of  her  strength  and  good  general 
health  the  effects  of  the  Injury  complained 
of  were  slow  and  gradual,  resulting  finally 
in  the  complete  and  pennanent  deatructi«i 
of  her  health.  On  the  other  hand,  the  de- 
fendant's tbeory  seems  to  have  been  that 
Mrs.  Fox  in  fact  received  no  Injury  of  any 
consequoice  at  the  time  alleged;  that  tbe 
claim  of  Injury  at  that  time  was  an  after^ 
tbon^t;  that  the  ema(iated  and  feeble  con- 
dition (HE  Mrs.  Fox,  apiwrent  at  the  date  of 


tbe  trial,  was  due  wholly  to  some  cause  aris- 
ing shortly  before  or  about  the  time  of  the 
institution  of  this  suit  other  than  the  alleged 
sudden  violent  movement  of  defendant's  train 
at  Hearne,  and  offered  testimony  in  support 
of  this  theory. 

In  this  connection  Dr.  Pearson,  being  called 
by  the  defendants,  testified:  "I  made  an  ex- 
amination last  year  of  Mr.  and  Mrs.  Fox,  at 
their  home,  for  life  insurance;  Mrs.  Fox's 
appearance  then,  as  to  health  and  stroigtb, 
was  good,  normal,  I  would  think.  1  think 
It  was  about  the  middle  of  April  of  last  year 
I  made  this  examination.  2  had  called  and 
seoi  Mrs.  Fox  btfore  this  transactlott;  at 
that  time  there  was  no  difference  In  her  gen- 
eral appearance  aa  to  her  health  and  strength 
and  to  what  it  had  been  before  that  time 
that  I  could  see;  at  that  tlme^  while  I  was 
making  the  examlnatUm,  Mrs.  Fox  nor  Mr. 
Fox  did  not  say  anytbtug  about  injury 
which  Mrs.  Fox  claimed  to  have  received.  In 
the  conversation  they  said  they  were  each  In 
good  health.  Tboy  asked  me  if  I  thought 
th^  would  pdas,  and  X  said  they  would;  it 
is  hard  to  remember  Just  exactly  what  they 
said  about  the  sUte  of  tbelr  bealtb,  but.  In 
substance,  one  of  them  asked  me  If  I  thought 
tbey  would  pass,  and  I  said,  'Sure  you  will 
pass.  Ton  could  carry  any  amount  of  insur- 
ance you  are  able  to  pay  for,  so  far  as  your 
condition  Is  concerned,  if  your  age  would 
allow.'  *  *  *  At  that  time  I  did  not  ob- 
serve myself  any  indication,  from  her  appear- 
ance, of  any  disease  or  bnrt  and  received  no 
information  from  either  at  the  time  of  any 
disease  or  hurt"  The  testimony  sought  to 
be  elicited  by  the  questions  under  considera- 
tion was  clearly  competent  In  view  of  that 
offered  by  the  defendants,  and  we  do  not  un- 
derstand that  appelant  contoids  that  it  was 
not 

[2]  The  contention  is  that  the  form  of  the 
question  Is  such  as  to  elicit  an  answer  con- 
cerning Injuries  to  plaintiCTs  wife  which 
were  "purely  speculative  and  related  to  bare 
possibilities."  It  is  well  settled  in  this  state- 
and  that  ordinarily  even  an  expert  witness 
should  not  be  permitted  to  state  what,  in  nls 
opinion,  may  possibly  ensue  from  a  given 
state  of  facts.  He  must  be  confined  to  those 
things  which  are  reasonably  probable.  Rail- 
way Company  v.  Harriet,  80  Tex.  73,  16  S. 
W.  556 ;  Railway  Company  t.  Powers,  101 
Tex.  161,  lOS  S.  W.  491;  Railway  Company 
V.  Qarrett,  99  ^  W.  162. 

[3]  We  are  of  opinion,  however,  that  the 
questions  here  complained  of  fall  wlthtn  the 
rule  announced  In  the  cases  hereinafter  cit- 
ed. Dr.  Pearson,  introduced  as  a  witness  by 
the  defendants,  bad  testified  on  direct  exam- 
ination that  some  three  or  four  m(uitbs  after 
tbe  accident  to  plalntUTs  wife  he  examined 
her  for  life  Insnranoe;  that  Mrs.  Fox's  ap- 
pearance then,  as  to  health  and  strength, 
was  fiiood,  normal;  that  while  be  was  making 
the  examination  neither  Mrs.  Fox  nor  plain- 


Digitized  by 


924 


106  SOUTHWESTBRN  BEPURTBB 


tiff  said  anything  about  the  injury  claimed 
to  have  been  received  by  Mrs.  Fox;  that  at 
the  ttme  of  this  examination  he  did  not  ob- 
serre  himself,  from  Mrs.  Fox's  appearance, 
any  disease  or  hurt,  and  received  no  infor- 
mation tliat  she  liad  been  hurt  or  was  suffer- 
ing  from  any  disease.  The  questions  object- 
ed to  were  propounded  on  cross^xamlnatlon 
of  an  expert  witness;  they  were  pertinent  to 
the  Issue  made  by  the  testimony  of  the  wit- 
ness on  his  direct  examination,  and,  under 
several  declBlons  of  this  court  In  which  writs 
of  error  were  denied,  were  proper  to  test  the 
skill,  knowledge,  or  accuracy  of  the  witness. 
This  seems  to  be  true  whether  the  opinion  of 
the  expert  is  based  on  an  actual  examination 
or  a  hypothetical  question.  Bailway  Com- 
pany T.  Johnson,  4»  S.  W.  265;  Railway 
Ckimpany  v.  Dalton,  W  Tex.  Olv.  App.  82.  120 
S.  W.  248;  Railway  Company  v.  Farris,  126 
S.  W.  1174. 

[4]  The  sixth  assignment  of  error,  and  oth- 
ers grouped  in  the  hr\et  with  it,  assert.  In 
effect,  that  the  court  erred  in  peiinitting  the 
plaintiff  to  throve  by  Mrs.  Fox  and  other  wit- 
nesses that  she  (Mrs.  Fo^,  after  the  alleged 
injuries  to  her,  stated  that  she  wa^  on  the 
occasion  in  question,  hurt  by  the  movement  of 
appellant's  train  snbstaidlally  as  she  testi- 
fied she  was  on  the  trifU.  This  testimony 
was  objected  to  tm.  the  ground  that  it  was 
self-serving,  hearsay,  and  irrelevant  There 
was  no  error  in  the  admission  of  tills  testi- 
mony. It  was  the  theory  of  appellant  that 
Mrs.  Fox  was  not  injured  at  the  time  and  in 
the  manner  alleged  by  amyeUee,  and  evi- 
dence in  support  of  this  theory  ms  offered 
prior  to  the  Introduction  of  the  testhnony 
complained  of.  Dr.  Pearson  had  testlAed,  In 
substance,  that  some  three  or  fonr  months 
subsequent  to  .  the  alleged  accident  he  exam- 
ined Mrs.  Fox;  that  she  then  stated  to  him 
that  she  was  in  good  health  and  he  passed 
her  as  a  safe  risk  for  life  insurance.  Other 
witnesses  said  that  after  the  accident  In 
which  Mrs.  Fox  claims  to  have  been  Injured, 
.and  np  to  a  short  time  before  the  filing  of 
tills  suit,  she  made  no  complaint  whatever 
of  having  been  injored  while  a  passenger  on 
appellant's  train.  Under  these  circumstanc- 
es, the  declarations  admitted  were  competent 
in  rebuttal,  as  has  been  held  by  several  of 
the  dedslonB  of  the  appellate  courts  of  this 
state.  Railway  Company  v.  Patterson,  47 
S.  W.  6S6;  Railway  Compai^  v.  Hawk,  30 
Tex.  av.  App.  142,  69  S.  W.  1037;  Davis  v. 
Davis,  44  Tex.  Civ.  App.  238.  98  S.  W.  198. 
What  Is  here  said  disposes  also  of  appellant's 
fburteenth  and  fifteenth  assignments  of  er> 
ror. 

The  sixteenth,  sevoiteenth,  eighteenth, 
nineteenth,  and  twentieth  assignments  dls- 
ch»e  no  material  error,  and  will  also  be  over- 
ruled. 

[5]  The  twenty-first  and  twratty-second  as- 
signments of  error  complain  that  the  trial 
court  erred  In  refusing  to  grant  appellant  a 
new  trial  because  the  verdict  of  the  Jury  was 


against  the  great  w^ht  of  the  evidmce, 
was  against  the  law,  and  was  excessive.  Ii 
view  of  the  evidence,  as  we  see  It,  and  no- 
merous  decisions  of  our  appellate  courts,  we 
would  not  be  Justified  in  sustaining  eitbet 
of  these  contentions.  Mrs.  Fox  testified: 
"During  the  first  two  months  after  I  was 
hurt  there  was  times  that  I  suffered  a  good 
deal,  and  there  was  times  I  didn't  suffer  so 
much,  but  gradually  and  gradually  on  I  have 
gotten  worse  and  have  got  so —  the  first  two 
months  I  at  times  felt  a  good  deal  better 
than  I  did  at  other  times,  and  at  other  times 
suffered  very  much,  and  at  other  times  I 
would  get  to  feeling  a  little  better  at  times ; 
during  that  two  months  I  suffered  In  my 
back.  Just  a  hurting  in  my  back  that  almost 
made  me  sit^,  at  times  worse  than  otiiaB. 
When  I  started  on  the  Journey  to  see  my 
sister  the  conditions  of  my  health  was  awful 
fine;  It  was  fine,  good  health;  I  weighed 
158  pounds;  I  am  51  years  old.  Oonunenc- 
Ing  then  and  going  up  to  tlie  present  time, 
after  I  came  home  up  to  the  present  time, 
I  just  gradually,  it  seemed  like,  seemed  like 
I  began  to  go  down,  to  keep  on  gradually, 
gradually  going  down,  and  it  was  my  back. 
I  suffered  in  my  back  up  to  the  top  of  my 
head;  my  bead  Bovf  hurts  so  bad  I  cannot 
hardly  stand  It,  and  it  goes  plumb  to  the  top 
of  my  head;  I  am  so  nervous  now  I  do  not 
know  what  to  do;  I  am  able  to  be  up  but  a 
litOe  of  my  time ;  I  am  not  able  to  be  up  this 
evening;  I  wdghed  this  morning  107^ 
pounds;  and  when  I  went  on  titis  journey 
I  weighed  1^7.  From  the  time  of  the  Injury 
up  to  the  preset  time,  commencing  when  I 
got  worse,  I  almost  bate  to  tell  it,  I  never 
have  Buffered  as  much  in  my  life  as  I  have 
since  I  have  been  In  this  condition  I  am  in." 
She  further  testified  that  after  the  first  two 
months  following  the  Injury  op  to  the  time 
of  the  trial  she  bad  not  bera  able  to  work 
any ;  that  she  was  confined  to  the  bed  most 
of  the  time;  that  Dr.  Williams  of  Celeste  and 
Dr.  Smith  of  Greenville  had  been  treating 
her.  She  further  testified:  "When  I  was 
first  hurt  my  opinion  was  I  was  hurt  very 
bad  at  the  stert  and  graduaUy  after  while 
at  tlines  I  would  revive  up  some  and  think 
maybe  it  would  wear  away,  and  that  was 
one  of  the  malnest  reasons  why  I  did  not  give 
myself  a  more  attrattve  physician  and  treat- 
ment sooner  than  I  did.  At  times  I  felt  like 
and  hoped  it  might  pass  away;  tried  to  be 
In  hopes  for  a  time,  and  it  gradually  and  grad- 
ually dug  along  with  me  until  I  am  where  I 
am  now ;  I  am  not  able  to  do  anything.  I 
have  lost  now  all  hopes  of  ever  getting  onr 
it,  and  I  did  for  a  while  have  slight  hopes  at 
times  tiiat  I  would  recover,  but  I  have  not 
now  got  them  sort  of  lujpes.  I  have  lost 
hopes  as  my  strength  and  condition  is  like 
it  is." 

Dr.  Eugene  Williams,  among  oOxer  tiilnga, 
testified  that  he  made  an  examination  of 
Mrs.  Fox  on  the  14th  day  of  May,  1911,  and 
found  tenderness  upon  pressure  iq»  and  down 
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the  qdnal  colnnm,  "eapeelftllr  at  tbe  flfOi 
Innibar  sacral  rertebra  ezt»dtn(  up  to  tlw 
elghtb  danal  yattim  and  found  a  latwal 
cnrratuFe  of  tlie  wtne  to  tbe  r^bt;  tliat  tbe 
last  ttine  be  examined  Mn.  Fox  ma  tbe 
nigbt  before  the  day  he  gave  bia  teatlmonr. 
and  that  while  examining  her  and  making  a 
pressure  of  the  spine  her  poise  rate  increas- 
ed from  10  to  16  beats;  that  when  be  waa 
first  called  to  see  Mrs.  Fox  she  dldnt  look 
like  she  was  alck,  looked  like  a  tolerably 
flesby  woman  of  robust  bealtb,  bat  that  she 
did  not  look  so  well  at  tbe  date  of  the  trial; 
that  the  dlffarent  times  he  bad  examined 
Mrs.  Fox  she  complained  of  tbe  same  tender- 
ness In  the  back  and  complained  of  a  bnm- 
Ing  iQi  in  tbe  top  of  the  bead" ;  tbat  press* 
Ing  upon  a  painful  nerve  would  naturally 
make  a  poson  breathe  a  litOe  fasta  and 
would  make  a  reflex  actUm  of  the  heart; 
that  a  person  cannot  fe^  that  conffitttm; 
that  he  would  call  that  symptom  a  snbJectlTe 
symptom.  This  witness  further  testified:  "If 
a  person  was  standing  np  and  not  expecting 
it  and  tbeie  ^nld  be  a  double  moTement 
of  the—  Say  a  person  waa  standing  on  tbla 
table  here  and  without  expecting  tbe  table 
to  more,  and  tbe  taUe  should  be  suddenly 
jerked  forward  or  backward,  and  when  tbe 
table  JertEed  fdrward  they  tried  to  eatdi 
something,  and  when  it  Jerked  bade  the  par- 
ty is  tbrown  to  the  floor  and  felt  a  serrae 
pain  at  the  time  and  then  momentarily  loses 
bra  mind,  kinder  stunned  or  addled  or  some- 
thli^  Imd  then  in  a  very  short  time  tbe  par- 
ty geto  iv  and  they  begin  to  suffer  all  over 
and  tbe  pato  flUally.  settled  in  the  back,  and 
that  condition  continues  on  getting  gradual- 
ly a  little  worsen  as  to  wlut  would  be  tbe 
probable  result  of  an  accident  of  that  kind 
with  reference  to  produdng  injury  to  the 
nervous  system,  I  would  think  It  Is  very  likely 
the  accident  would  cause  a  deranged  eondl- 
tton  of  tbe  nervous  system ;  that  If  he  la  giv- 
en a  history  of  an  aeddoit  as  above  detail- 
ed, and  if  on  the  14tta  day  of  May  he  found 
such  person  in  the  condition  he  found  Mrs. 
Fox  In  on  that  datev  and  if  he  bad  nothing 
else  except  a  history  of  this  accident  and  the 
pain  more  than  the  suffering,  he  would  say 
tiiat  it  was  due  to  the  injury  that  she  receiv- 
ed ;  that  an  Injury  of  that  character  is  some- 
times rapid  and  sometlmee  slow  In  develop- 
ing ;  that  he  did  not  think  there  is  ai^thing 
unreasonable  from  the  standpoint  of  a  pby- 
ridan  that  a  person  receiving  an  Injury  like 
tbe  one  deteUed  on  or  about  the  22d  or  23d 
ot  December.  1910,  sbould  go  along  and  not 
lose  any  great  amount  of  flrah  until  along 
In  May  of  tbe  following  year;  that  be  did  not 
think  It  anything  uncommon  to  find,  in  a  per- 
son injured  as  indicated,  Uie  results  found  in 
Mrs.  Fox;  that  his  honest  JudBment  was 
tint,  while  Mrs.  To^s  condition  would  not 
kill,  she  would  never  get  well;  that  he  be- 
lieved her  condition  permanent,*'  To  tbe 
same  practical  effect  Is  the  testimony  of  Dr. 


Smith  strongly  corroborated  In  many  par- 
Uculars  by  tbe  testimony  of  Dr.  Qr^ry. 

The  Jury  were  the  exclusive  Judges  ni  the 
eredtbill^  of  tbe  witnesses  and  the  weight 
to  be  given  tii^  testlmouy,  and  no  matter 
what  might  have  been  tbe  views  of  this  court 
in  regard  to  tbe  same  as  an  original  prop- 
osition, the  fact  remains  that  there  is  sub- 
stantial testimony  which  tends  to  support 
the  verdict  Manlf^tly  there  Is  not  such  a 
preponderance  of  evidence  against  the  ver^ 
diet,  either  as  to  the  liability  of  appellant 
or  the  amount  thereof,  as  to  Justly  this 
court  in  saying  tiiat  it  la  dearly  wrong.  So 
that  whether  appdlee's  w^  was  Injured 
through  the  negligence  of  appellant  substan- 
tially as  alleged,  and  that  appellee  was  dam- 
aged thereby  in  the  amount  awarded,  were 
questtons  of  fact  tor  ttie  determination  of 
the  Jury.  Many  verdicts  based  upon  no 
stronger  testimony  than  that  found  in  the 
record  In  this  case,  and  for  as  large  or  larg- 
er amounts,  have  been  upheld  by  the  courte 
of  this  state.  Tbe  testimony  Is  sufficient  to 
warrant  tbe  Jury's  flndlngs,  as  evidenced  by 
their  verdict  that  Mrs.  Fox,  as  a  result  of 
the  injury  inflicted  upon  her,  is  suffering 
wltii  neurasthenia,  a  serious  nervous  ^s- 
ease;  that  she  has  andwlU  continue  to  suffer 
much  physical  and  mental  pain ;  that  before 
the  Injury  she  was  a  strong  and  healthy  wo- 
man; that  at  the  date  of  the  Ixlal  of  this 
case  her  w^ght  had  beoi  reduced  as  a  con- 
sequence her  Injury  from  about  168  pounds 
to  107)^  pounds;  that  she  was  very  tCeble; 
and  that  her  condition  Is  permanent. 

We  believe  it  la  onr  duty  to  affirm  tbe 
Judgment  €i  the  court  below,  and  It  Is  ac- 
cordingly so  ordered. 


ASBBCK  V.  STATB. 

(Court  of  Griminal  Appeals  of  Texas.  April 
^  laiS.   Od  Motion  for  Rehearing, 
May  21,  1S13.) 

1.  Gbhunu,  Law  (|  1M0*>— Spioial  VanaB 

— Necissitt  of  Biu,  of  Excbptions. 

ABBignmenta  of  error  to  the  selection  of  a 
special  venire  cannot  be  considered,  where  no 
bills  of  exception  were  reserved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  11  2653.  278&,  280^-2822. 
282^2827,  2927;  2^  2M8,  32M;  Dec  Dig. 
S  1090.*] 

2.  HOMICIDK    (I  166*)— MonVX— BVIOKNOX— 

Reuotetoss. 

In  a  prosecntion  for  wife  murder,  state- 
ments made  by  accused  three  mooths  before 
the  homicide  that  his  wife  would  not  live  with 
him,  and  that  he  would  see  a  woman  lu  heU  be- 
fore he  would  stay  with  her  if  she  would  not 
sleep  with  him,  held  not  too  remote,  bat  admis- 
sible to  show  motive,  where  on  the  night  of  tbe 
homicide  he  had  returned  after  a  three  mtHitfaa* 
absence,  but  was  compelled  to  sleep  in  a  sep- 
arate room. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  82(^-331:  Dec.  Dig.  }  166.*] 
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3.  CRDCxnAL  Law  (|  898*)— Bvidenob— Sbc- 

ORDABT  ETIDKNCK. 

Id  a  proBecution  for  wife  murder,  aecoo- 
darr  e^dence  of  a  note  which  the  evidence  in- 
dicated to  bare  been  written  by  accused  at  the 
time  of  the  bomidde,  addressed  to  his  sister, 
and  statin?  tliat  he  was  going  to  kill  his  wife 
and  himself,  which  note  was  destroyed  by  the 
husband  of  the  sister  after  being  read  by  bim- 
seU  and  another  to  keep  his  wife  from  getting 
possession  of  it,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  879-886;  Dec  Dig.  |  89a*) 

4.  HOMICIDK    (I  160*)— PBEMEDITATIOV— EVZ- 
DENCB. 

In  a  prosecution  for  wife  murder,  evidence 
of  a  coDTersation  had  with  accused  before  the 
homicide,  in  which  accused  stated  in  reference 
to  bloodhoynds  owned  by  the  county  that  mu- 
riatic add  placed  on  the  trail  would  prevent  the 
dogs  from  trailing  aoy  one,  together  with  the 
fact  that  accused  procured  a  bottle  of  muriatic 
acid  on  the  afternoon  before  the  homicide,  and 
when  captured  was  attempting  to  use  It,  and 
that  a  half  hour  before  the  bomidde  accused 
procnred  a  shotgun,  was  admissible  to  show 
premeditation. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  301;  Dec  Dig.  1 160.*] 

6.  WiTNissES  (I  350*)— Cbedibixitt— Indict- 
ment FOB  Cbiue. 

A  witness  for  the  defense  In  a  proseca- 

tion  for  murder  may  be  asked  to  affect  his 

credibility,  if  he  was  not  nnder  indictment 

charged  with  seduction. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 

Cent  Dig.  Si  1140-1149;  Dec.  Dig.  |  850.*] 

On  Rehearing, 

6.  GuinNAL  Law  (|  1000*)— Bixl  of  Excep- 
tions—Stjbstitutk— Recital  IN  JUDQMBNT. 

A  redtation  in  the  judgment  that  accused 
excepted  to  the  action  of  the  court  in  refusing 
to  quash  a  special  venire  is  not  suffident  to 
take  the  place  of  a  bill  of  exception  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  2663,  2780.  2803-2822. 
2825-^2827,  2027,  2093^  ^48,  8204;  Dec.  Dig.  i 
1090.*] 

7.  JuBT  rt  S8*)— Spechal  '^nibs— DBAwmo 
FEOu  Wheel. 

The  provision  of  the  Code  requiring  that 
a  venire  should  be  drawn  from  a  wheel  applies 
only  to  counties  containing  a  dty  of  more  than 
20,000  population. 

[Bd.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  8  266 ;  Dee.  Dig.  i  58.*] 

Appeal  from  District  Court,  Victoria  Coun- 
ty ;  John  M.  Green,  Judge. 

Will  Asbeck  was  convicted  of  murder,  and 
he  appeals.  Afftrmed. 

EI  T.  Rose,  of  Edna,  and  Dupree  &  Pool* 
of  Victoria,  for  appellant  O.  B.  Lane,  Aast 
Atty.  Gen.,  for  the  State. 

HARPEIR,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree*  and  bis  punish- 
ment assessed  at  -death. 

[1  ]  The  sole  defense  of  appellant  was  tbat 
he  was  drank  at  the  time  of  the  commission 
of  the  offense  and  Insane  from  the  use  of 
intoxicants.  This  issue  was  fairly  submitted 
by  the  court  In  his  t^rge,  and  In  a  way 
that  appellant  does  not  complain.  In  fact, 
in  the  motion  for  new  trial  there  Is  no  com- 
plaint of  the  charge,  and  all  the  errors  as- 


AgaeA  nA^te  to  fbx  IntroductUm  of  teaUmonj 
and  the  selection  of  tbe  Jury.  As  to  those 
grounds  relating  to  the  selection  of  the  Jnxy, 
no  bills  of  exception  were  reserved,  oonse- 
qaently  these  matters  are  not  presented  fn 
a  way  we  would  be  authorised  to  review  the 
action  of  the  court, 

[2. 1]  Without  going  Into  a  detaUed  state- 
ment of  the  evidence,  it  appears  ttiat  appel- 
lant was  a  shlftlees  person,  who  drank  to 
excess,  and  on  account  of  this  conduct  he 
and  his  wife  had  separated  on  more  than  one 
occasion.  In  talking  to  bis  friends  he  stat- 
ed: "Mj  wife  won't  live  with  me  as  a  wife; 
she  won't  ste^  with  me^  and  I  wonld  see  a 
woman  in  hell  before  I  would  stay  with  b» 
if  she  would  not  sleep  with  me."  This  tes- 
timony was  objected  to  as  being  too  remote. 
This  remark  had  been  made  by  anwllant  Just 
before  leaving  home  the  last  time,  when  be 
remained  away  for  about  three  months.  The 
night  befbre  the  h<»Didde  he  had  returned 
and  ffme  to  bis  wife's  home  again ;  be  being 
compelled  to  sleep  in  a  strata  roma.  Just 
before  he  killed  her  he  called  ber  off  In  a 
room,  had  a  talk  with  her,  and  then  shot 
and  killed  her.  What  was  said  daring  this 
conversation  no  one  knows,  but  uaOsr  the 
drcomstances  the  testimony  above  redted 
was  admissible  as  tending  to  show  motive. 
Just  before  the  killing  appellant  had  called 
for  pencil  and  paper,  and  it  was  carried  to 
him  by  his  daughter.  In  a  few  momenta 
vras  when  he  called  for  his  wife.  On  the 
person  of  his  wife  was  found  tbe  following 
note,  addressed  to  appellant's  sister:  "My 
Dear  Sister:  I  have  come  home.  I  did  not 
come  to  see  you  or  go  to  see  my  mother  as 
I  could  not  face  yon  under  tbe  clrcnmstances 
of  the  crime  that  I  am  now  about  to  commit 
I  hope  tbat  yon  and  God  Almighty  will  for- 
give me  for  the  deed  that  I  wlU  commit  I 
am  going  to  kill  Susie  and  then  myself  and, 
if  you  ever  see  me  any  more,  we  will  only 
meet  In  heaven."  Appellant's  wife  was 
named  Susie  Asbeck.  Two  witnesses  who 
read  this  note  say  It  was  In  the  handwriting 
of  appellant,  and  all  tbe  circumstances  in 
the  case  would  indicate  that,  when  he  called 
for  the  pendl  and  paper  Jnst  twfore  the 
homicide,  he  then  wrote  the  note,  and  gave 
It  to  her  or  placed  it  on  his  wife  to  create 
tbe  impression  that  he  had  also  killed  him- 
self, and  thus  prevent  the  search  tbat  other- 
wise might  be  Instituted  for  him.  James 
Power  had  married  appellant's  sister,  and 
this  note  wben  taken  off  the  person  of  Mrs. 
Asbeck  was  delivered  to  him.  He  read  It,  as 
did  also  Robert  Power.  James  Power  then 
burned  It  to  keep  It  from  getting  Into  tbe 
possession  of  his  wife.  As  the  note  was 
burned,  secondary  evldmce  of  Its  contaits 
was  admtesible^  and  those  Ulls  present  no 
error. 

[4]  It  appears  tbat  wh^  Robert  Wolf  was 
testifying  he  told  of  a  conversation  be  had 
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with  fti^llant  some  time  before  the  homi- 
cide. They  were  talking  of  bloodhounds — 
the  Und  owned  by  Jackson  county.  In  the 
conversation  appellant  said  muriatic  add 
placed  on  the  trail  would  prevent  the  dogs 
being  able  to  trail  any  one.  It  appears  on 
the  afternoon  of  the  day  of  the  homldde 
appellant  had  secured  a  bottle  of  muriatic 
add  out  of  the  shop  of  a  Mr.  Davenport, 
and  after  be  had  killed  tils  wife  be  pulled 
off  his  shoes  and  fled.  The  dogs  were  placed 
on  the  trail,  and  when  appellant  was  finally 
captured  he  had  this  bottle  of  muriatic  add 
open  In  his  hand,  seemingly  trying  to  souse 
it  as  to  prevent  the  dogs  from  trailing  him. 
All  this  testimony  was  clearly  admissible, 
as  well  as  the  fact  that  only  two  or  three 
hours  before  the  homldde  1^  had  secured 
this  bottle  of  muriatic  add;  that  a  half  hour 
before  the  homldde  he  had  secured  a  shot- 
gun. It  all  tended  strongly  to  show  that  the 
klUing  was  pronedltated,  and  appellant  in 
writing  the  note,  and  by  getting  the  bottle 
of  muriatic  add,  expected  to  escape,  and  thus 
keep  the  dogs  from  trailing  him.  That  the 
dogs  hetag  unable  to  follow  bla  teads  when 
he  escaped,  the  note  would  cause  people  to 
bdieve  that  be  had  gone  oft  and  killed  him- 
self, and  thus  escape  final  detection. 

[i]  OBcar  Gregory  testified  to  focts  which 
would  tend  to  show  that  appdlant  was  drink- 
ing on  tlie  evcotng  of  the  lumilclde  in  eup- 
pmrt  of  his  plea  of  insanity.  On  croB»«xam- 
Inatloii  he  waa  asked  if  be  was  not  thm 
nndar  indictment  diarged  with  ndnctlon, 
and  if  appellant  was  not  a  witness  in  his  be- 
half in  that  cause,  to  both  of  which  qaeMaoB 
ha  gave  an  afllnnatlve  uisww.  This  was 
adndsstble  as  afEectlng  his  credit  as  a  wit- 


These  are  all  the  bills  contained  in  the 
record,  and  In  oar  opinion  none  of  them  pie- 
sent  OTor.  The  &ctB  and  drcumstances  in 
tids  cause  satlsfftctorlly  show  that  the  killing 
waa  ivoneditated ;  that  be  shot  his.  wife 
while  she  was  screaming  and  calling  for 
some  one  to  come  and  help  her  to  kew  him 
from  killing  her.  His  whole  acts  show  cool- 
ness and  design,  and  we  think  the  Jury  was 
Instifled  in  returning  the  verdict  tb^  did. 

The  Indgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[I,  7]  This  case  oa  a  former  day  of  this 
term  was  affirmed,  and  appellant  has  filed  a 
motion  for  rehearing,  in  which  he  claims 
that  that  part  of  the  opinion  In  which  it 
was  held  that,  as  no  bill  of  exceptions  had 
been  reserved  to  the  action  of  the  court  in 
refusing  to  quash  the  spedal  voilre,  the 
question  was  not  presented  In  a  way  we 
could  review  it,  is  aroneous,  and  that  a  rec- 
itation in  the  judgment  that  he  excepted  to 
the  action  of  the  court  is  suffident.  This 
question  has  been  so  often  dedded  adversely 
to  appellant's  contention  we  do  not  deem  it 


necessary  to  again  state  the  reasons  for  the 
rule,  but  merely  refer  him  to  some  of  the 
cases  BO  holding.  Nelson  v.  State.  1  Tex. 
App.  41;  Swift  V.  State,  8  Tex.  App.  614: 
Hollis  V.  State,  0  Tex.  App.  643;  Oaston  v. 
State,  11  Tex.  App.  143;  Prator  v.  State.  15 
Tex.  App.  363.  These  earlier  cases  are  dted 
to  show  this  has  always  been  the  rule  An  this 
court,  and  It  was  the  rule  In  criminal  cases 
when  our  Supreme  Oourt  had  both  civil  and 
criminal  Jurisdiction,  as  dedded  in  Bowman 
V.  Stat^  40  Tex.  9.  However,  as  the  death 
penalty  was  assessed  tn  this  case,  we  have 
carefully  read  the  motion  to  see  If  any  pos- 
sible injury  could  have  resulted  to  appellant, 
and  we  find  the  sole  contentlim  Is  that  the 
venire  should  have  been  drawn  from  a  wheel. 
This  provision  of  the  Oode  applies  only  to 
counties  containing  a  dty  of  more  than 
twenty  thousand  population,  and  as  there  is 
no  contention  that  Victoria  connty  contains 
such  a  dty,  If  the  matter  was  properly  pre- 
sented for  review,  the  trial  Judge  acted  cor^ 
rectly  In  overruling  t3u  motion  to  quash  the 
venire. 

In  the  original  opinion  we  passed  on  every 
other  question  in  the  case;  and  after  care- 
fully again  reviewing  the  record  we  are  con- 
vinced that  the  holding  of  the  court  waa  cor- 
rect on  each  and  every  question  presented. 
Appellant  dtes  us  to  no  authorities  sustain- 
ing his  contentions,  and  all  we  have  been 
able  to  find  are  adverse  to  his  contention. 

The  motion  for  rehearing  is  overmled. 


SANDERS  V.  STATHL 
(Court  of  Criminal  Appeals  of  Texas.  April 
23,  1918.  Rehearing  Denied  May  21,  191».) 

1.  Xnoictuent  and  InroBSUTioN  (8  170»)— 

AlXEQ  ATIONS— D  ATE. 

The  date  laid  in  an  information  is  imma- 
terial, and  the  couviction  ma^  be  had  upon  evi- 
dence showing  the  commission  of  the  offeiue 
charged  at  any  time  within  the  period  of  limiu- 
tions  and  prior  to  the  filing  of  the  information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatiou,  Cent  Dig:  8  648;  Dec  Dig. 
{  176.*] 

2.  Indictment  and  Infobuatioh  (|  182*) — 
Separate  Counts — Sinolb  Offense. 

Where  an  inforroation  charging  the  offense 
of  keeping  a  disorderly  bonee  was  intended  to 
charge  omy  one  offense  as  having  been  commit- 
ted in  two  different  ways,  only  one  punishment 
is  authorized:  but.  If  each  count  was  intended 
to  and  did  charge  a  separate  and  distinct  of- 
fense, a  conviction  might  be  bad  under  all  and 
punishment  assessed  for  each  count 

[E^d.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  ||  42&-44T.  449- 
453 ;  Dec  Dig.  1  132.*] 

3.  Okiminal  Law  (S  1099*)— Appeal— State- 
ment OF  Facts. 

Where  a  statement  of  facts  was  neither  ap- 
proved by  the  trial  judge  nor  filed  within  the 
time  required  by  law,  It  cannot  be  coDsidered 
for  any  purpose. 

[Ed.  Note. — For  other  canes,  see  Criminal 
Law.  Cent  Dig.  H  2866-2880;  Dec  Dig.  f 
1099.*] 
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4.  GBnnNAL  liAw  a  1209*}— DoUBtE  PUH- 
ISEOCKNT— SePABATE  COUNTS. 

Where  an  iDformatioD  consisted  of  two 
conntB,  the  first  chargiDf  defendant  with  keep- 
tng  a  disorderly  house  in  which  immoral  wo- 
men were  permitted  to  reside,  and  the  second 
cbarcin^  toe  keeping  of  a  disorderl;  bouae  in 
which  intoxicating  llqnors  were  sold  without  a 
license,  and  the  Jar;  found  accused  guilt?,  nn- 
der  each  count,  assessiog  a  separate  punish- 
ment, the  judgment  will  be  sustained;  the  in- 
formation, instructions,  and  verdict  showing 
that  accused  was  found  guilt;  of  two  distinct 
offenses  and  was  not  receiving  double  ponlsh- 
ment  for  the  same  one. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,^Oent  Dig.  ||  S296,  8297;  Dee.  Dig.  | 

Appeal  from  County  Court,  at  Law,  Dallas 
County;  W.  P.  Whltehurst,  Judge. 

WUl  Sanders  was  convicted  of  keeping  a 
dlsorderlr  bouse,  and  be  appeals.  Affirmed. 

Walker  ft  Williams,  of  Dallas,  for  appel- 
lant O.  Bl  Lane»  Ant  Atty.  Gen.,  for  tbe 
Stata 


HARPER,  J.  Appellant  was  prosecuted 
under  a  complaint  and  Information  contain- 
ing two  counts;  tbe  first  charging  Mm  with 
keeping  a  disorderly  house  in  that  be  did 
ke^  a  house  In  which  prostitutes  were  per- 
mitted to  resort  and  reside ;  tbe  second  also 
charging  tbe  keeping  of  a  disorderly  house 
In  that  be  did  keep  a  house  where  spirituous, 
vinous,  and  malt  liquors  were  sold  and  kept 
for  sale  without  having  obtained  a  license. 
Both  counts  were  submitted  in  tbe  court's 
charge,  and  tbe  jury  found  him  guilty  under 
each  count  and  assessed  his  punishment  at  a 
fine  of  ¥200  and  Imprisonment  In  the  county 
Jail  for  20  days  on  each  count 

Appellant  In  bis  brief  states:  "Appellant 
has  lately  learned  that  the  trial  court  In 
this  cause,  by  having  failed  to  either  ap- 
prove or  disapprove  appellant's  bills  of  ex- 
ception herein,  has  to  a  certain  extent  bog- 
tied  defendant,  so  that  defendant  cannot 
lustily  kick  against  this  double  punishment" 
However,  further  in  his  brief  he  does  attempt 
to  "lustily  kick,"  and,  if  tbe  complaint  and 
charge  of  the  court  are  subject  to  the  con- 
struction that  be  places  thereon,  he  would 
be  Justified  In  so  doing. 

[1]  In  the  Information  it  is  charged  ap- 
[wllant  kept  a  disorderly  house  in  two  dif- 
ferent ways  on  the  same  date,  on  or  about 
the  6th  day  of  October,  However,  as  has 
been  frequently  dedded  by  this  court  that 
aa  to  the  date  named  it  was  not  material  to 
prove  that  exact  date,  aa  the  offense  can 
be  proven  to  have  been  committed  at  any 
time  within  the  period  of  limitation,  two 
years  prior  to  tbe  filing  of  the  complaint 
Gudd  T.  State,  28  Tex.  App.  124.  12  S.  W. 
1010;  Abrigo  V.  State,  29  Tex.  App.  143,  IS 
S.  W.  408;  Grass  t.  State,  30  Tex.  App. 
480^  17  S.  W.  1090 ;  Sbuman  v.  State,  84  T«z. 


Cr.  R.  69,  29  S.  W.  160;  Temple  t.  State, 
IS  Tex.  App.  804,  49  Am.  Rep.  200;  Stlchtd 
T.  States  2S  Tex.  App.  420^  8  S.  W.  477.  8 
Am.  St  Rep.  444;  Lacas  t.  State,  27  Tesx. 
App.  822,  U  8.  W.  443;  Blake  t.  State,  S 
Tex.  App.  149;  OolUns  t.  States  6  Tex. 
App.  87. 

[2]  If  It  was  Intended  to  eba^  mtiif  one 
offense  to  have  been  committed  in  two  dif- 
feroit  ways,  of  course  only  tme  punishment 
would  be  authorised.  Bat  If  each  count  wis 
Intended  to  and  did  charge  a  separate  and 
distittct  offense,  then  he  could  be  convicted 
onder  each  coont  This  nile  was  annonnced 
In  Hall  T.  State,  82  Tex.  Or.  B.  474.  24  S. 
W.  407,  and  has  been  adhered  to  since  that 
date.  Dancey  Stat«,  86  Tex.  Cr.  R.  615, 
34  8.  W.  118,  088;  Scales  States  46  Tex. 
Or.  B.  801.  81  S.  W.  047,  06  L.  B.  A.  730,  108 
Am.  St  Bep.  1014;  WlthOTspoon  r.  State^ 
30  Tex.  Or.  R.  67.  44  S.  W.  164,  1006;  Goold 
V.  State,  147  S.  W.  247;  Tucker  ▼.  State^ 
14S  S.  W.  611.  In  this  case  the  pleader  al- 
leges two  separate  and  distinct  offenses  to 
separate  and  distinct  connts,  one  keeping  a 
disorderly  bouse  by  permitting  prostitutes  to 
resort  and  reside  in  mch  honse^  and  the 
other  keeping  a  disorderly  house  by  keeping 
Intoxicating  liquors  In  a  house  under  his 
control.  The  indictment  does  not  seek  In 
one  count  to  (±arge  the  offense  to  have  been 
committed  in  one  or  both  ways,  and  It  may 
be  that  appellant  bad  two  separate  and  dis- 
tinct houses,  or  tbe  evidence  may  have  shown 
the  offense  to  have  been  committed  on  sep- 
arate and  distinct  days  within  the  period  of 
limitation. 

[3,  4]  The  statement  of  &ct8  in  tills  case 
was  not  filed  within  tbe  time  permitted  by 
law,  and  is  not  approved  by  the  Judge,  con- 
sequently same  cannot  be  considered  for  any 
purpose,  but  if  we  could  do  so.  IS.  S.  King- 
ston and  J.  F.  Murray  teU  of  raiding  the 
house  owned  and  occupied  by  appellant  on 
October  6th,  and  arresting  23  of  the  inmates, 
about  one-half  of  whom  were  women,  and 
whom  they  say  were  common  prostitutes.  J. 
B.  Bonner  t^ls  of  raiding  a  house  occupied 
by  appellant  on  July  2lst  and  says  they 
found  a  refrigerator  full  of  iced  beer,  a  box 
of  beer,  and  a  barrel  of  beer,  and  a  barrel 
of  whisky  on  that  occasion.  So  it  would 
seem  that  the  evidence  would  Justify  a  con- 
viction on  both  counts.  And  In  the  absence 
of  a  stat^ent  of  facts  and  any  bills  of  ex- 
ception, if  by  any  Intimate  cmstmctlon 
the  Jndgm^t  of  the  court  can  be  sustained, 
it  is  our  duty  to  do  so,  and  we  think  It  mani- 
fest when  we  read  the  information,  tbe 
charge  of  the  court,  and  the  verdict  xjl  tbe 
jury,  that  appellant  was  found  gnllty  of  two 
separate  and  distinct  ottenaea,  and  he  fs 
not  rec^vtng  double  pnnlabmait  for  tb^  i 
offense. 

-j.n«  judgment  is  afilmied. 
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aOlJB  y.  STATS. 

(Court  of  Griminal  Appeals  of  Texas.  April  23, 
1918.  Behearing  Denied  Hay  14. 1»13.) 

1.  Cbimikal  Law  (|  B98*)  —  Conhnuance — 

ABBENCJE  or  WlTlTBSSES— DlLIQEKCB. 

One  who  relies  on  his  eister'a  word  that 
she  will  attend  coart  does  not  use  doe  dilixenGe 
to  procure  ber  attendance  essential  to  justif;  a 
continuance  on  the  ground  of  her  absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  fi|  133D-1»41;  Diec  Dig.  { 
698.*] 

2.  Cbxhinal  Law  (S  oe^)— CoiminTANOB— 
Absinci  ov  WnnEBssft— Iufeachivo  Tun- 
uonT. 

It  is  not  error  to  refuse  a  oontinnance  on 
the  ground  of  the  absence  of  a  witness  whose 

testimony  is  Impeaching. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1828-1330;   Dec  Dig.  | 

S.  CmanAL  Law  (|  683*)— Bicbption  or 

BVIDENCE— BXBUTTAI.- AdIUSSIBIUTT. 

Where  accosed,  on  trial  tat  seduction,  show- 
sdt  on  the  cross-examination  of  prosecutrix,  that 
he  had  paid  expenses  incurred  by  her  going  away 
and  having  a  child>  tiie  state  could  show  that  be 
bad  not  pfdd  all  the  expenses  but  that  ber  father 
had  paid  part  of  them. 

[Ed.  Note.— For  other  casea,  tee  Criminal 
Law,  Cent  Dig.  ||  1016-1617;  Dec.  Dig.  | 

asa.*} 

4.  CBiMrtTAi.  Law  (S  1169*)— EUbmuhb  IkEOB 

— Evidence- ApMisgiBiLiTT. 

Where  the  sole  defense  of  accused,  charged 
with  seduction,  was  that  there  was  no  engage- 
ment of  marriage,  the  admission  of  evidence  as 
to  when  and  wbere  the  father  of  proaecutrix 
learned  of  her  pregnancy  was  not  prejudicial  to 
accused. 

[Ed.  Note. — EV>r  other  cases,  see  Criminal 
T.aw.  Cent  Dig.  U  764.  S068.  3130,  3187-^48; 
Dec. Dig.  1  1169"] 

5.  Seduction  (|  40*)— Evidence— AoicisaiBiL- 

ITT. 

On  a  trial  for  seduction,  it  was  immaterial 
whether  accused  was  present  in  a  physician's 
office  when  the  money  was  given  to  prosecutrix 
to  leave  the  county  and  go  to  a  distant  dty; 
the  payment  being  done  with  bis  knowledge, 
consent,  and  acquiescence. 

[EM.  Note.— For  oUier  eases,  see  Seduction, 
Cent  Dig.  H  72.  76,  79;  Dtee/Dlg.  |  40.*] 

6.  Ceiuinal  Law  (H  Ul*)— TsBiiitovT  or  Ao- 

OOMFLICS    —    GOSBOBORATION    —  GlBdtm- 

STANTiAL  Evidence. 

The  testimony  of  an  accomplice  may  be 
corroborated  by  circumstantial  eriaence. 

[Ed.  Note.— For  other  caees,  see  Criminal 
Ijiw.  Cent  Dig.  fi|  1128-1137;  Dec  Dig.  g 
611.*] 

7.  Criicinal  Law  (8  —  Instbuotions — 
Accomplice's  Testuort. 

An  inetruction  that  prosecntrix.  on  a  trial 
for  seduction,  is  an  accomplice  and  that  accused 
cannot  be  convicted  on  her  testimony  alone  un- 
less there  is  other  evidence  tending  to  connect 
accused  with  the  offense,  Is  not  erroneous  for 
failing  to  charge  on  reasonable  doubt  covered 
by  an  instruction  following. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  H  1992-1996,  3158;  Dec  Dig. 

5  «».*] 

6  CuHiNAt  Law  <|  1144*)  —  Appeal  —  Re- 
view— InsTsDcnoirs— Pbesuhptionb. 

Where  a  special  diarge  is  not  mailed  "giv- 
en" or  "refusea*  and  the  bill  of  exceptions  does 


not  complain  of  Its' refusal,  the  court  on  appeal 
will  presume  that  It  was  given. 

[Ed.  Note.— B\>r  other  cases,  see  Criminal 
Law.  Cent  Dig.|i  2736-276^2766-2771.27747- 
2781,  2001,  m.S^9(Xi7;  Dec.  Dig.  |  1144.*] 

9.  Cbiuinal  Law  <]  820*)  —  iHStBnonoNs — 

ReQUEOTS  —  SUFFICIENOT  Or  InSIBUCTIONB 

Given— "Seduction." 

Where,  on  a  trial  for  seduction,  the  only 
defense  was  that  prosecutrix  did  not  submit  by 
reason  of  a  promise  of  marriage,  an  instruction 
that  seduction  means  to  lead  an  onmarried  fe- 
male awav  from  the  iKtth  of  virtue,  and  the 
promise  of  marriage  by  the  man,  and  the  yield- 
ing  of  her  virtue  in  consideration  thereof,  con- 
stitute the  gist  of  the  oifense,  and  that  the 
fense  is  not  complete  until  the  female  has  t>een 
seduced,  sufficiently  charges  Uiat  there  can  he 
no  seduction  unless  prosecutrix  yielded  her  vir- 
tue alone  on  consideration  of  promise  of  mar- 
riage, and  it  was  not  error  to  refuse  a  requested 
ctiarge  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  DiBcrDig.f  829.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6880-639a] 

10.  Cbuhnai,  Law  (fg  687,  1168*)— Teiai^ 
Bbofbniro  Case  ros  Adwssion  or  Testi- 

KOKT— DiSOBETION  OF  CoURT. 

Whether  a  case  shall  be  reopened  after  the 
testimony  has  closed  is  within  the  sound  discre- 
tion of  the  court,  and  its  action  will  not  be 
disturbed  nnleea  the  discretion  tias  been  abused. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  1621,  1622, 1625,  8061-3066 ; 
Dec  Dig.  K  eSr,  1153.'] 

Appeal  from  District  Court,  Hamilton 
County ;  J.  H.  Arnold,  Judge. 

Charles  Oole  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

n,  Q.  Murphree,  of  Waco,  and  Eldson  ft 
EUdson,  of  Hamilton,  for  appellant  a  BL 
Lan^  Aflat  Atty.  Gen.,  for  the  State. 

HARPEIB^  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  sedndng  An- 
na Belle  Bullington  and  his  punishment  as- 
sessed at  two  years*  conflnemrat  In  the  poi- 
Itentlary. 

That  ai^llant  liad  carnal  intercourse  with 
the  prosecuting  witness  is  not  denied ;  he 
testifying  himself  to  several  acts  of  inter- 
course. He,  however,  denies  that  be  was  en- 
gaged to  marry  the  prosecutrix,  and  that  she 
yielded  her  vlrtne  to  tilm  In  consideration  of 
said  promise.  The  prosecntrix  by  ber  testi- 
mony makes  a  case  of  seduction,  and  she  Is 
corroborated  sufficiently  by  John  Wright  both 
as  to  the  promise  at  marriage  and  Inter- 
course and  other  drcimuitaiicei  to  sostain 
the  verdict 

[1,  2]  There  was  no  error.  In  OTermling  the 
motion  to  continue  the  case.  Appellant  was 
Indicted  and  arrested  in  March,  1912.  The 
case  was  not  tried  until  the  following  Sep- 
tember. If  he  relied  on  his  sister's  word 
that  she  would  attend  court,  this  would  not 
be  diligence  In  law.  In  addition  to  this,  the 
testimony  he  stated  he  expected  to  prove  by 
ber  would  be  impeadilng  In  Its  nature,  and 
this  would  be  such  testimony  that  we  would 
not  be  authorized  to  hold  the  court  erred  in 
refusing  to  continue  the  case. 
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[tj  On  croaa-ezamlnatlon  of  tbe  prosecu- 
trix defendant  proved  by  her  that  he  and 
bis  brother  had  given  her  $278  to  go  to  Ft. 
Worth  and  give  birth  to  her  child,  and  thus 
seek  to  conceial  her  shame,  and  In  considera- 
tion of  the  money  being  furnished  she  had 
agreed  to  release  him  from  all  obligation  to 
her.  On  redirect  examination  the  state  was 
allowed  to  show  that  defendant  did  not  pay 
all  the  expense,  but  her  father  paid  part  of 
it.  Under  the  circumstances,  this  was  not 
such  error  as  would  call  for  a  reversal  of  the 
case.  Appellant  was  seeking  to  elidt  the 
sympathy  of  the  Jury  by  showing  that  he 
had  paid  all  these  expenses,  for  this  would 
be  no  defense  to  a  prosecution  for  the  of- 
fense, if  committed,  and,  if  he  did  not  do  so, 
it  was  permissible  to  so  show.  He  seemed 
to  succeed,  however,  for  the  Jury  gave  blm 
the  lowest  penalty  authorized  by  law. 

[4]  As  to  who  informed  J.  D.  Buillngton 
of  the  condition  of  his  daughter,  and  when 
be  was  so  Informed,  would  be  immaterial  in 
the  condition  of  this  record.  Appellant  does 
not  deny  that  he  had  intercourse  with  the 
daughter,  that  she  gave  birth  to  a  child;  his 
sole  contention  being  that  it  was  under  such 
circumstances  as  would  not  constitute  seduc- 
tion, therefore  when  and  where  the  prose- 
cutrix's father  learned  of  her  condition  could 
not  injuriously  affect  appellant  The  court, 
at  the  time  witness  testified  he  was  informed 
by  Dr.  Boyer,  verbally  instructed  the  Jury 
not  to  consider  any  statement  of  Dr.  Boyer, 
unless  the  evidence  would  show  that  he  was 
acting  under  the  inatmctlona  and  at  the  in- 
stance of  defendant  Defendant  objected  to 
the  court  verbally  instructing  the  Jury.  In 
approving  the  bill  the  court  states:  "(1)  I 
thought  then  and  now  that  what  I  said  to  the 
Jury  was  In  his  (defendant's)  behalf  and  for 
his  benefit,  and  was  Intended  by  me  as  a 
precaation  for  tlie  proper  protection  of  bis 
rights  before  the  Jury.  C!)  evidence  of 
the  defense  as  welt  as  that  of  the  state 
cleariy  shows  that  Dr.  Boyer  was  the  'go- 
between'  of  prosecutrix  and  the  defendant, 
and  tbat  he  bad  been  selected  by  them  to 
conduct  the  negotiation  going  on  betweoi  the 
prosecutrix  and  her  tathw,  and  the  defend- 
ant (S)  However^  I  left  the  question  of 
Beyer's  anthority  to  act  for  defendant  to  the 
Jury  in  the  Instmctlon  I  gave  to  them  in 
qnestton."  As  thus  qualified,  the  bill  pre- 
aeata  no  error. 

[B]  It  would  have  been  immatwlal  whiter 
or  not  appellant  was  present  in  Dr.  Beyer's 
office  wh^  the  mon^  was  given  to  the  pro^e- 
cntrlx  to  leave  the  county  and  go  to  Ft 
Worth.  It  was  b^ng  done  with  hte  knowl- 
edge, consent,  and  acquiescence,  and  he  was 
furnishing  the  money;  therefore  tb»  testi- 
mony be  bad  to  be  persuaded  by  his  brother 
to  go  would  not  be  material  to  any  Issue  In 
the  case. 

[•,  1}  OAe  court  instructed  the  Jury:  "Ton 
are  Instructed  that  under  the  law  the  wit- 
ness Anna  Belle  BulUngtint  Is  an  accomplice; 


now  you  cannot  convict  the  defendant  upon 
her  testimony  alone,  unless  you  first  beUeve 
her  testimony  Is  true  and  that  It  shows  the 
defendant  is  guilty  of  the  offense  charged  in 
the  indictment,  and  even  then  you  cannot  con- 
vict the  defendant  upon  said  testimony  alone 
unless  you  further  believe  that  there  is  other 
evidence  tending  to  connect  the  defendant 
with  the  offense  charged.  In  this  connection, 
you  are  instructed  that  corroborative  evi- 
dence need  not  be  direct  and  positive  Inde- 
pendent of  the  testimony  of  Anna  Belle  Bui- 
llngton, but  proof  of  such  facts  and  dr- 
cmnstances  as  t^d  to  support  her  testimony, 
and  which  satisfy  the  Jury  that  she  is 
worthy  of  credit  as  to  the  facts  essential  to 
constitute  the  offense  of  seduction  as  herein 
before  defined  to  you  and  which  tend  to  con- 
nect the  defendant  with  the  commlsalon  of 
the  offense  charged,  will  fulfill  the  require- 
ment of  the  law."  Defendant  objects  to  that 
portion  of  the  charge  wherein  the  court  in- 
structs the  Jury  that  the  accomplice  may  be 
corroborated  by  circumstantial  evidence.  We 
think  this  a  correct  rule,  and  any  fact  that 
may  be  proven  in  a  case  by  positive  testi- 
mony can  also  be  proven  by  circumstantial 
evidence,  tf  of  suffldot  probative  force.  In 
this  case  the  witness  was  corroborated  both 
as  to  the  promise  of  marriage  and  Intercourse 
by  i)osltlve  testimony.  Nor  was  it  necessary 
to  in  this  paragraph  instruct  the  Jury  In  re- 
gard to  reasonable  doubt,  for  in  the  vetj 
next  paragraph  the  court  applied  the  doc^ 
trine  of  reasonable  doubt  to  the  whole  case, 
Instmctlng  the  Jury:  *Tbe  defmdant  In  a 
criminal  case  Is  i«esnmed  to  be  innocent  im- 
tU  his  gout  Is  established  by  legal  and  com- 
petent evidence  bqwid  a  reasonable  donbt, 
and  in  this  case  it  you  have  a  reastmable 
doubt  of  tbe  defendants  guilt  yon  will  acquit 
Urn  and  say  by  yonr  verdict  not  gnllty." 

[I,  I]  niere  are  two  special  cbargea  con- 
tained In  the  record,  but  they  are  neither 
marked  "givoa"  lutr  "refused,"  and  we  are 
wholly  unable  to  determine  whether  or  not 
th^  were  given,  except  as  to  charge  Na  2. 
In  a  bill  of  exoq>tion  it  is  shown  this  charge 
was  refused,  and,  as  no  bill  was  reserved  to 
tihe  other,  we  must  ivesnme  that  It  was  giv- 
en. Tbis  second  charge  we  think  sufficiently 
covered  by  the  niain  diarge  under  the  facts 
in  this  case.  The  Intercourse  was  admitted 
by  the  defendant  So  the  sole  Issue  left  for 
determination  was:  Did  she  submit  by  rea- 
son of  his  promise  of  marriage  and  aednctive 
conduct?  The  court  Instmcted  the  Jniy: 
"Yon  are  Instrocted  that  'seductkm'  as  used 
In  the  statute  means  to  lead  an  unmarried 
female  under  the  age  of  2B  years  away  from 
the  path  of  virtue;  to  ratlce  or  persuade  her 
by  means  of  a  promise  of  marriage,  to  sorr^ 
der  her  chastltyf  and  have  carnal  intercourse 
with  the  man  making  the  promise.  The 
promise  of  marriage  by  the  man,  and  the 
yielding  of  her  virtue  In  oonsiaeratlim  ot 
that  promise,  constltnte  the  gist  of  the  of- 
fense,  and  the  evidence  most  show  beyond  a 
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reasooable  doubt  tbat  the  female  jrielded  her 
virtue  alone  upon  the  consideration  of  the 
promise  to  marry  ber  made  by  the  man  to 
whom  she  does  so  yield.  The  offense  Is  not 
complete  until  the  female  has  been  seduced, 
that  Is  corrupted,  deceived,  drawn  aside  from 
the  path  of  virtue  which  she  was  pursuing." 
It  is  thus  seen  the  court  instructed  the  Jury 
there  could  be  "no  seduction  nuless  she 
yidded  ber  virtue  alone  upon  consideration 
of  a  promise  of  marriage." 

[II]  As  to  whether  a  case  will  be  reopened 
after  the  testimony  has  dosed  Is  a  matter 
within  the  sound  discretion  of  the  court,  and 
under  the  facts  In  this  case  we  cannot  say 
he  abused  his  discretion  in  deciding  not  to 
permit  the  case  to  be  opened  the  morning 
after  the  testimony  had  closed.  Nor  could 
the  testimony  have  been  conducive  to  any 
differoit  result  if  all  the  testimony  admis- 
sible on  the  Issue  sou^t  to  be  injected  Into 
the  case  lud  been  adduced. 

The  Judgment  is  affirmed. 


Ex  parte  HOGO. 

(Court  of  Criminal  Appeals  of  Texas.  April  16, 
1913.  Bshearing  Denied  Ifay  14, 1913.) 

1.  Hawkebb  and  Pkddlebb  (S  8*>— Who  is  a 
"Hawkm"  OB  "Peddlbb." 

A  "peddler"  or  "hawker"  1b  a  small  retail 
dealer,  who  carries  his  merchandlBe  with  him, 
traveling  from  place  to  place,  or  from  house  to 
house,  exposing  his  or  hie  principal's  goods  for 
Rale;  It  betog Immaterial  whether  the  gooda  are 
bartered  or  sold,  or  whether  the  sale  is  condi- 
tional or  on  the  installment  plan.  The  bnrioess 
of  peddling  ia  distinct  from  that  of  a  manufac- 
turer selling  his  own  prodocts,  and  those  who 
raise  or  produce  what  they  sell,  such  as  farm- 
ers and  tratchers,  are  not  peddlers. 

[E!d.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  H  3-^ ;  I>ec.  Dig.  fi  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3220-8228;  vol  6,  pp.  6260-5267; 
vol.  8,  p-^TO.*] 

2.  HAWKEBS  AMD  PBDDLEBS  (j  1*)— MUHICI- 

PAL  Rbotilations— Validitt. 

Under  Bev.  Civ.  St  1911,  art  S17,  giving 
city  councils  the  power  to  pass  ordinances  and 
pohce  regulations  for  good  government,  trade, 
etc.,  article  854,  giving  them  exclusive  control 
over  streets,  highways,  and  public  grounds  of  the 
city,  article  866,  authorizing  it  to  regulate  and 
lnq>ect  market  places,  and  article  871,  authoriz- 
ing it  to  regulate  hawkers,  peddlers,  etc.,  a  city 
was  an^orized  to  prohibit  peddling  of  any  kind 
of  merchandise  on  its  public  square  or  any 
street  within  Its  Umlts. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  §1;  Dec.  Dig.  |  !.•] 

3.  ConsnTCTiONAL  Law  (|  88*)  —  Pbbsoitai. 
Bights— LiBEBTY  to  Follow  Business. 

A  municipal  ordinance  prohibiting  the  ped- 
dling of  any  merchandise  in  a  public  sqnare  or 
In  any  dty  street,  but  not  prohiUtlng  any  one 
from  following  the  business  of  peddling,  was  not 
invalid  as  an  invasion  of  the  person^  right  to 
follow  a  bndness  or  avocation. 

[Ed.  Note.— For  oOier  cases,  see  Gmutttu- 
tlonal  Law,  Cent  Dig.  M  IW,  VK;  Dec.  Dig;  { 
88.*] 


4.  CONBTITtmONAI,  I4AW  (|  206*)— HAWKEBB 

AND  Pbddlxbs  (12*)— Class  Zagislatioit— 

Beoulation  op  FEDDLEM. 

A  municipal  ordinance  prohibiting  the  ped- 
dling of  any  merchandise  in  a  city's  puolic 
square  or  in  any  of  its  puUic  streets,  treating 
all  pQTsnlng  the  same  business  alike,  was  not 
invalid  as  dasa  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  g§  649-677;  Dec.  Dig.  S 
208;*  Hawkers  and  Peddlers,  Cent  Dig.  |  2; 
Dec  Dig.  {  2.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Parker  Coun- 
ty;  F.  O.  HcKlnsey,  Judge. 

Habeas  corpus  by  J.  W.  Uogg.  From  an 
order  of  the  district  court  remanding  him 
to  custody,  relator  appeala  Affirmed,  and 
relator  again  remanded  to  the  custody  of 
the  marshal. 

Moseley  &  Barcus,  of  Weatherford,  for  ap- 
pellant C  B.  Utne,  Asst  Atty.  Qoa.,  for  the 
States 


PBENDBRGAST,  J.  On  November  7, 
1912,  the  city  of  Weatherford.  in  Partcer 
county,  duly  passed  and  then  pnt  Into  force 
an  ordinance  to  this  effect : 

Section  1:  That  "it  shall  hereafter  be  un- 
lawful for  any  person  to  peddle  any  kind 
of  merchandise,  patent  medicine  or  nostrum 
on  the  public  square  or  any  street  within  the 
corporate  limits  of  the  dt?  of  Weatherford, 
Texas." 

Section  2  prescribes  as  a  penalty  for  the 
violation  of  said  ordinance  a  fine  of  not  less 
than  $1  nor  more  than  $25. 

On  Jannary  30,  1913,  relator,  Hogg,  did 
sell  and  peddle  on  First  avenne,  one  of  the 
public  streets  of  said  <Aty  within  the  coi^ 
porate  limits  thereof,  bananas  and  apples, 
which  were  not  raised  by  him,  but  were 
bought  to  be  resold  at  a  profit  Said  First 
avenue  was  one  of  the  residence  streets  of 
said  city  and  about  eight  blocks  from  the 
business  portion  thereof.  In  selling  and  ped- 
dling the  same  he  did  not  interfere  with  or 
obstruct  the  use  of  the  streets  by  the  trav- 
eling public.  He  was  a  peddler,  and  had 
been  engaged  in  that  business  in  Weather- 
ford for  several  years,  and  lived  therein. 
Weatherford  had  about  6,000  inhabitants, 
and  it  was  incorporated  under  the  general 
laws  of  this  state  regulating  the  incorpora- 
tion of  (dties  of  over  1,000  inhabitants.  The 
public  square  In  Weatherford  was  fSOO  feet 
square.  In  the  center  <^  this  square  the 
courthouse  of  Parker  ■  county  was  erected, 
and  the  courthouse  and  lawn  surrounding  it 
occupied  a  space  of  150  feet  square,  leaving 
a  space  of  about  150  feet  wide  around  the 
courthouse,  which  had  alvraya  been  used  by 
the  citizens  of  Parker  county  graierally  on 
which  farm  products,  bu(±  as  hay,  oats^  mA- 
ons,  v^etablee,  poultry,  etc.,  have  always 
been  peddled  and  sold  to  the  inlubitanta  of 
the  city,  and  said  part  of  said  pubUc  square 
and  the  streets,  prior  to  the  passage  of  said 
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met,  had  alwayB  Ui^tofore  been  used  for 
peddling  and  selling  said  Tarions  kinds  ot 
merchandise  to  any  one  wishing  to  purchase ; 
that  In  the  sale  of  such  merchandise  thereto- 
fore the  public  travel  and  nse  of  the  streets 
by  the  Inhabitants  was  never  Interfered  with 
or  molested.  Parker  county,  of  which  Weath- 
erford  is  the  county  seat,  is  largely  a  farm- 
ing county,  and  moat  of  the  farmers  thereof, 
before  the  passage  of  said  ordinances, 
brought  their  farm  prodacts  to  Weatherford, 
peddled  and  sold  them  out  in  various  quanti- 
ties to  any  one  who  would  and  did  purchase 
them,  and  used  the  public  square  and  streets 
of  Weatherford  to  exhibit  and  sell  their  prod- 
ucts ;  that  prior  to  the  passage  of  said  ordi- 
nance the  people,  during  the  winter  months, 
bought  wood,  and  in  the  spring. and  summer 
bought  farm- products  and  garden  truck,  and 
persons  so  selling  it  exhibited  in  their  wag- 
ons and  sold  it  therefrom  on  the  said  pub- 
lic square  and  streets  In  any  quantity  the 
purchaser  might  want  The  fruits  and  veg- 
etables so  sold  were  sold  partly  by  people 
who  raised  said  things  and  partly  by  peo- 
ple who  made  It  their  business  to  purchase 
from  parties  who  raised  them,  and  Uien  ped- 
dled them.  The  dty  of  Weatherford  embrac- 
ed the  territory  for  about  three  miles  square, 
with  the  courthouse  in  the  c^ter. 

Under  a  proper  complaint  charging  appel- 
lant, as  aforesaid,  the  proper  warrant  was 
issued,  under  which  the  marshal  of  Weath- 
erford arrested  and  held  relator  in  custody 
thereunder.  He  thereupon  sued  oat  a  writ 
of  habeas  corpus  before  the  district  Judge  of 
said  district,  who  properly  heard  the  same 
on  the  state  of  fiicta  above  shown.  The  dis- 
trict judge  held  that  said  ordinance  was  le- 
gal, and  he  was  arrested  and  detained  under 
the  proi>er  proceedings  and  writ,  and  there- 
upon remanded  to  the  custody  of  the  marshal, 
to  which  action  of  the  district  Judge  he  ex- 
cited and  appealed  to  this  court 

Under  the  statute  of  this  state  the  city  of 
Weatherford  and  the  city  council  thereof  has 
and  had  "power  to  pass,  publish,  amend  or 
repeal  all  ordinances,  rules,  and  police  regu- 
lations, not  contrary  to  the  Constitution  of 
this  state,  for  the  good  government^  peace 
and  order  of  the  dty  and  the  trade  and  com- 
merce thereof  that  may  be  necessary  or  prop> 
er  to  carry  into  effect  the  powers  vested 
*  *  *  in  the  clt7  government,  or  any  de- 
partmmt  or  officer  ttiereof."  R.  S.  art  817. 
Said  municipality  also  liad  and  has  the  "ex- 
elusive  control  and  power  over  the  streets, 
alleys,  and  public  grounds  and  highways  of 
the  city,  and  to  abate  and  remove  encroach- 
ments or  obstmctlonB  thereon."  R  S.  art 
864.  Also  "to  control  and  regulate  market 
places  and  privU^ies,  inspect  and  determine 
the  mode  of  inspecting  meat  Ash,  vegetables 
and  all  produce  and  every  article  and  thing 
therein  brought  for  sale."  R.  S.  art  866.  Al- 
so "to  license,  tax,  and  regulate,  or  suppress 
and  prevent  hawkers,  peddlers,  pawn  brok- 
C8,  and  keepm  of  theaters  or  other  exhibi- 


tions, shows  and  amusements."  B.  S.  art 
871. 

[1]  A  peddler  or  hawker  is  a  small  retail 
dealer,  who  carries  his  merchandise  with 
him,  traveling  from  place  to  place,  or  from 
bouse  to  house,  exposing  his  or  Ms  prind- 
pal's  goods  for  sale  and  selling  them.  It  Is 
Inmiaterial  that  the  goods  are  bartered  in- 
stead of  sold,  that  the  sale  is  a  conditional 
one,  or  that  it  is  on  the  installment  plan. 
Persons  who  raise  or  produce  what  they  sell, 
such  as  farmers  and  butchers,  are  correctly 
held  not  to  be  peddlers,  although  there  is 
some  authority  to  the  contrary.  These  def- 
initions and  principles  are  laid  down  by  21 
Cyc.  pp.  367  to  373,  and  are  sustained  by 
the  citation  of  many  cases  from  many  of  the 
states  of  this  Union.  So  many  of  the  states 
and  cities  having  such  statutes  and  ordi- 
nances prohibiting  peddlers  from  following 
the  business  of  peddling  in  the  streets  of  a 
dty  except  firom  their  operation  the  manu- 
facturer, mechanic,  nurseryman,  farmer, 
butcher,  or  fish  or  milk  dealer,  who  sells, 
either  by  himself  or  an  employe,  his  own 
manufactured  articles,  wares,  or  products, 
and  such  ordinances  and  statutes  are  held  to 
be  valid  (21  Oyc  373),  and  many  cases  of 
various  courts  so  bold.  In  other  words,  the 
business  of  peddling  Is  held  to  be  a  separate 
and  distinct  thing  from  where  the  manufac- 
turer or  producer  himself  sells  his  own  ar- 
ticles and  products.  Peddling  can  be  pro- 
hibited where  the  others  may  not  be.  The 
distinction  Is  clear  and  reasonable.  See,  al- 
so, the  case  of  Ex  parte  Bradsfaaw,  from  HIU 
county,  158  6.  W.  — ,  this  day  decided,  and 
the  authorities  therein  dted. 

[2]  We  think  It  clear  that  under  the  power 
and  authority  given  the  dty  of  Weatherford 
by  the  statutes  of  this  state  It  had  the  pow- 
er and  authority  to  prohibit  peddlers  from 
using  the  streets  of  Weatherford  in  the  con- 
duct of  their  business.  The  qneatlon  of 
whether  or  not  the  dty  would  prohibit  ped- 
dling In  all  of  Its  streets,  alleys,  and  public 
square,  or  only  in  certain  portions  of  them, 
was  a  question  of  policy  to  be  decided  and 
determined  by  the  munldpallty,  and  by  it 
alone. 

Relator,  by  his  able  attorneys,  In  a  force- 
ful brief  and  oral  argument  contraded  that 
this  ordinance  was  void  and  contrary  to  oar 
Constitution  for  various  reasons,  amoi^ 
them  becansa  It  is  an  arbitrary  exercise  of 
power,  Is  discriminatory  and  la  derogation  of 
the  common  rights  giv^  to  all  men  under 
our  Constitatlon ;  also  because  peddling  Is  a 
business  recognized  by  the  state  as  legiti- 
mate, and  is  conceded  by  the  public  as  a  use- 
ful and  remunerative  occnpatlon  and  one  not 
per  se  immoral  nor  against  public  pidlcy; 
also  that  It  violates  the  constitutional  gaar^ 
antles  that  every  man  has  the  right  to  fol- 
low any  avocation  for  the  support  of  his 
family  which  is  honorable  and  not  in  con- 
flict wiUi  the  laws  of  the  land;  and  nrlovs 
other  like  reasona  contoided  for  by  him. 
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[t,  4]  We  tblnk  all  tlwae  qnesUoiu  and  con- 
taitloDB  of  appellant  have  been  settled 
against  him  by  the  decIal(mB  ct  the  courts  of 
this  state.  We  refer  partlcnlarly  to  Wade 
T.  Nunnelly.  10  Tex.  OIt.  App.  2S6.  46  S.  W> 
668,  and  Ex  parte  HcmaoD,  4B  Tez.  Or.  B. 
177,  80  8.  W.  874.  Appellant  cites  naaxs  aa- 
tfaoiltlee  to  sDstaln  bis  various  pn^^osltlons. 
We  dean  It  unnecessary  to  take  up  and  dle- 
cnsa  ttiem.  We  regard  them  as  Inapplicable 
to  the  qneetlon  In  this  case.  This  mrdlnance 
does  not  prohibit  the  relator  or  any  other 
person  from  following  the  boslnesB  of  ped- 
dling. It  simply  denies  Urn  the  right  to  fol- 
low his  boBlneaa  or  occupation  In  the  public 
streets  and  on  the  public  square  of  the  city. 
It  does  not  discriminate  against  him,  and  Is 
not  class  l^lalatlon.  It  classes  him,  as  the 
law  has  always  dassed  him,  in  a  s^arate 
class  from  other  merchants,  and  from  farm- 
ers, mamifacturers,  etc.,  who  produce  or 
manufacture,  etc,  and  sell  thdr  own  prod- 
ucts, whldi  is  perfectly  pnqier  and  legiti- 
mate. There  Is  no  general  or  other  law  of 
fills  state  that  authorises  peddlers  to  make 
marts  of  the  public  streets  for  the  sale  of  his 
merchandise.  It  does  not  deprive  him.  as  it 
does  not  any  other  person,  of  the  right  to  sell 
bis  products  produced,  manufactured,  or  rais- 
ed by  him.  It  treats  all  In  bis  dass  exactly 
alike.  The  ordinance,  In  our  optnton,  Is  in 
no  way  void,  the  relator  was  properly  re- 
manded to  the  custody  of  the  marshal,  and 
the  judgment  of  Uie  district  Judge  so  deter- 
mining Is  affirmed,  and  he  Is  again  remanded 
to  the  custody  of  the  marshal. 

DAVIDSON,  P.  J.  Believing  my  Brethren 
are  in  error,  I  enter  my  dissent  The  Hen- 
son  Case,  49  Tez.  Cr.  R.  is  not  In  point,  and 
is  not  applicable  to  the  question  decided  In 
ttda  case,  in  my  opinion.  Neither  Is  the 
case  of  Wade  v.  Nunnelly,  cited  by  the  pre- 
vailing opinion. 


NUNEZ  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Teias.  March 
12,  1918.    On  Motion  for  Beheatlnfe 
May  14.  1918J 

1.  Gbimiitai.  Law  A  10e2*)— Bn»an  oh  Ap- 
vBiX  —  Bill  of  Bxcfpbiohb  —  Apfboval 

Ann  SlOHATUEB  OF  Jttdob. 

A  bill  of  ezceptioDS  without  the  approval 
of  the  trial  judge,  verified  by  hU  sigDatare, 
cannot  be  considered  od  appeaL 

[Ed.  Not&— For  other  cases,  lee  Crimioal 
Law,  Cent.  Dig.  {1  2808,  2829,  2834-2861. 
2919;  Dee.  Dig.  }  1092L*] 

2.  CnnanAL  Law  (|  687*)— OoNuuor  of  Tbi- 
AL— DBFEKnAirr'S  Abbebt  DnuiTO  Tbiai.. 

The  fact  that  defendant  was  arrested  in 
another  case  pending  against  him  daring  the 
time  he  was  on  trial  was  not  ground  for  re- 
venaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  {  1484;  DecTlMg.  |  637.*] 


8.  UniTED  Statu  S  2*)— Tkbbtcobial  Ex- 
tent OF  JuBisnionoK— BouKnABT  or  Bxv- 
bb— Tbxatt. 

Under  the  treaty  of  Guadalupe  Hidalgo, 
proclaimed  Jnly  4.  1848,  between  the  United 
btates  of  America  and  the  Republic  of  Mexico 
(Treaty  with  Mexico  Feb.  2,  IMS,  9  Stat  922), 
art  6,  the  boundary  line  between  the  two  re- 
public! commences  in  the  Gulf  of  Mexico,  three 
leagues  from  land  opposite  the  mouth  of  the 
Rio  Grande,  or  the  mouth  of  Ita  deepest  branch, 
and  extends  thence  up  the  middle  of  the  river, 
following  the  deepest  channel  when  it  has 
more  turn  one  to  uie  point  where  it  strikes  the 
■oothem  boundary  of  New  Mexico,  and  the 
Oadsden  Treaty  proclaimed  June  30.  1854 
(Treaty  with  Mexico  Dec  80,  1858,  10  Stat 
1031),  did  not  change  such  boundary  as  the 
line  between  Mexico  and  Texas. 

[Ed.  Note.— For  other  cases,  see  United 
States,  Gent  Dig.  |  2;  Dec.  Dig.  |  2.*] 

4.  Cbiuijial  Law  (S  814*)--TBiAL~RBqnB8T- 

■D  iNSTEUOnOHB— ApPUCABIUTT  TO  Evl- 

nsncB. 

In  a  prosecution  for  kidnapping,  where  the 
jurisdiction  of  the  offense  waa  in  issue,  and 
where  there  was  no  proof  that  the  channel  of 
the  Rio  Grande  had  suddenly  changed,  tliere 
was  no  error  in  refusing  defendant's  requested 
charge  aasuming  that  tbfi  river  had  suddenly 
changed  ita  course  into  a  new  channel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  iT  1821.  mS.  1889.  iSea 
3|65;  1883.  1880^  1324.  Jam-mSi,  198f ;  Dee! 
Dig.  S  814.*] 

On  Motion  tct  Beheaiing. 
6.  Cbihinal  Law  ^  608*)— OoimiruAircfr- 

DlI,iaBNCB. 

Where  defendant  was  arrested  on  May 
19th  and  no  process  was  luned  for  any  wit- 
ness until  October  26th,  the  cause  being  set 
for  trial  October  Slst,  there  was  an  inezensa- 
ble  lack  of  diligence,  warranting  the  ovenruling 
of  an  application  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,,  Cent  Dig.  U  1835-1341;  Dec.  Dig.  1 
598.  •  J 

6.  KioRAPPiNO  (J  6*) — Admibsibiutt  or  Bv- 
idbuck— Dblivbbt  to  Anothbb. 

In  a  prosecution  for  kidnapping,  evidence 
that  defendant  delivered  the  person  arrested  to 
soldiers,  who  placed  him  in  jail,  was  admisaible. 

[Ed.  Note.— For  other  cases,  see  E:idnapplng, 
Cent  Dig.  J  11;  Dec  rMgTTs.*] 

7.  Cbiminai,  Law  (I  423*)— EviorifOB— Acts 
AND  Conduct  of  Conspibatobs. 

Where  the  facts  In  a  prosecution  fOr  Ud- 
□apping  showed  a  conspiracy,  the  acts,  words, 
and  conduct  of  each  and  alt  of  the  conspirators 
in  furtherance  of  the  common  design,  ootU  the 
termination  of  the  oonsplraey,  were  admisslblek 
whether  defendant  ms  aetuuiy  ^eesnt  or  not 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law    Cent  Dig.  H  989-1001;  Dee.  Dig.  | 

8.  KiDNAPPnra  d  6*) — Adxisstbllitt  of  Bt- 

lOSNCB. 

In  a  prosecDtlon  for  kidnapping,  testimony 
that  a  Witness  saw  defendant,  when  they  had 
the  person  arrested  In  cha^e,  taking  him 
across  the  river,  was  admlaslble,  though  the 
witness  did  not  see  the  actual  capture. 

[Ed.  Note.— For  other  cases,  see  Kidnapplns. 
Cent  Dig.  I  11;  Dec  DiTTc*] 

0.  CsnnNAL  Law  Q  846*)  —  BvxDmrcB  ~ 
Place  of  OmNSB. 

In  a  prosecution  for  kidnapping,  where 
the  place  of  jurisdiction  of  the  offense  was  in 
issue,  testimony  of  a  witness,  who  was  at  the 
place  eight  days  thereafter,  detailing  facts 
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tending  to  show  that  tiie  place  of  the  offense 
was  in  fact  in  this  state,  was  admissible,  es- 
pedally  where  it  was  not  susKested  that  condi- 
tions had  changed  daring  that  time. 

[Ed.  Note.— For  other  cases,  see  Orindnal 
Law,  Cent  Dig.  {  786;  Dec.  Dig.  |  846.*] 

Appeal  from  District  Court,  El  Fbbo  Oonn- 
ty;  Dan  M.  Jacfceon,  Judge. 

Bamon  Nnnes  was  convicted  of  kidnap- 
ping, and  he  appeals.  AfBrmed. 

Chaa.  Owen  and  Paul  Boykln,  botb  of  El 
Paso,  for  appellant  OL  Bi  Lane,  Aaat  Attj. 
Gen.,  for  tbe  Stat& 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  kidnapping, 
and  his  punishment  assessed  at  fOur  years' 
GODflnement  In  the  penitentiary. 

[1]  There  are  six  bills  of  exception  In  the 
record,  but  none  of  them  show  that  they 
were  ever  presented  to  or  approved  by  the 
Judge  trying  the  case.  A  bill  of  exceptions 
prepared  and  filed  by  appellant's  counsel 
without  the  ImowJedge,  consent,  or  approval 
of  the  trial  judge  cannot  be  considered  by 
this  court  A  bill  must  be  approved  by  the 
judge,  and  his  approval  verified  by  bis  signa- 
ture. Consequently  the  questions  sought  to 
be  raised  by  these  bills  cannot  be  considered, 
and  we  will  not  discuss  them. 

[2]  The  ftict  that  defendant  was  arrested 
on  a  capias  in  another  case  pending  against 
him  during  the  time  be  was  on  trial  In  this 
case  would  present  no  error. 

[8, 4]  The  court  Instructed  the  jury  as  to 
the  boundary  line  between  Mexico  and  the 
United  States  in  the  following  language: 
"Ton  are  Instructed  that  under  the  Treaty 
of  Guadalupe  Hidalgo,  proclaimed  July  4, 
1848,  between  the  United  States  of  America 
and  the  Republic  of  Mexico,  a  portion  of 
article  S  provides  as  fbllows :  The  boundary 
line  between  the  two  republics  shall  com- 
mence in  the  Gulf  of  Mexico  three  leagues 
from  land  opposite  the  mouth  of  the  Rio 
Grande,  otherwise  called  Rio  Bravo  Del 
Norte,  or  opposite  the  mouth  of  its  deepest 
branch.  If  It  should  have  more  than  one 
brandi  emptying  directly  into  the  sea ;  from 
thence  up  the  middle  of  the  river,  followii^; 
the  deepest  diannel  where  it  has  more  than 
one,  to  the  point  where  It  strikes  the  south- 
ran  boundary  of  New  Mexico.'  Tou  are  fur- 
ther  instructed  that  under  the  Gadsden 
Treaty,  proclaimed  Jnne  30, 1854,  the  bound- 
ary between  the  United  States  and  Mexico 
was  not  changed  In  so  far  as  the  boundary 
between  Mexico  and  that  part  of  the  United 
States,  embraced  In  Texas,  is  concerned." 

Appellant  claims  that  these  treaties  have 
been  amended  by  the  treaty  of  1884,  and  re- 
quested the  conrt  to  diarge  the  jury  as  fol- 
lows: "Yon  are  hereby  instructed  that  the 
treaty  betweoi  the  United  States  of  America 
and  the  Republic  of  Mexico  makes  the  bound- 
ary line  between  the  two  countries  the  nor- 
mal channel  of  the  Rio  Grande  river  notwith- 


standing any  alteration  between  the  banks 
or  In  the  course  of  the  river,  provided  that 
such  alteration  be  effected  by  natural  causes, 
through  the  slow  and  gradual  erosiwi  and 
deposit  of  alluvium  and  not  by  the  abandon- 
ment of  an  existing  rivw  bed  and  the  opt- 
ing of  a  new  one.  If,  therefore,  you  believe 
from  ttte  evidence  that  the  Rio  Grande  river 
ran  in  a  channel  between  Tomlllo  and  the 
present  channel  of  the  river  and  northerly 
of  the  place  where  Lawroice  F.  Converse 
was  arrested,  should  you  find  that  he  was 
arrested,  and  that  said  river  changed  Its 
course  suddenly  into  a  new  channel,  or  the 
present  chann^,  and  did  not  change  by 
gradual  erosion  and  deposit  of  alluvium,  then 
you  will  find  that  said  Lawrence  F.  Converse 
was  not  arrested  or  restrained  of  his  liberty 
within  the  coun^  of  El  Paso  and  state  of 
Texas,  and  you  will  thraefore  aoqnit  the  de- 
fendant" 

As  there  is  no  proof  in  the  record  Out  the 
bed  of  the  river  was  suddenly  changed,  there 
was  no  error  in  refusing  the  special  charge, 
nor  in  the  conrt  giving  the  charge  complain- 
ed of  in  the  motion  for  new  trial  and  hoeln 
copied. 

The  other  matters  complained  of  relate  to 
the  admissibility  and  rejection  of  testimony, 
and,  as  the  bills  of  exertion  are  not  veri- 
fied by  the  trial  judge's  signature,  we  can- 
not consider  them.  But  if  we  should  consid- 
er them,  we  think  the  evidence  would  raise 
the  Issue  of  a  conf^lracy,  and  under  such 
drcu Distances  the  statements  of  all  parties 
connected  with  and  during  the  continuance  of 
the  conspiracy  would  be  admissible  In  erl- 
dence. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

At  a  former  day  of  this  term  this  case 
was  affirmed ;  the  bills  of  exception  not  bear- 
ing the  signature  of  the  trial  judge  were  not 
considered.  Since  that  time  Uie  clerk  certi- 
fies that  the  bills  on  file  were  in  fact  approv- 
ed by  the  judge,  and  It  was  an  error  on  bis 
part  in  copying  them  in  the  transcript. 

[8]  The  first  bill  complains  of  the  actl<n  of 
the  court  In  overruling  his  appUcatUm  tot  a 
continuance.  The  record  discloaes  that  ap- 
pellant was  arrested  on  Ifoy  10t3i,  and  no 
process  was  Issued  for  any  witness  until 
October  26tb;  the  case  bdng  set  for  trial 
October  81st  Sudi  lack  of  dlUgoice  Is  In- 
excnsable,  and  the  conrt  did  not  err  In  over 
ruling  the  application. 

[•}  Accordljog  to  the  states  evidence  Law- 
rence  Converse  and  another  were  in  n  Paso 
county  about  four  or  five  miles  sontheost  of 
Tomlllo,  and  In  about  640  feet  of  the  Ulo 
Grande  river,  when  ai^ellant  and  tiiree  oth- 
er men  arrested  them  and  carried  them 
across  the  river  and  delivered  them  to  a  coni- 
pany  of  Mexican  soldiers.  Mr.  Converse  tea- 
tifled:  "They  took  us  to  the  bank  of  the 
river  on  the  Mexican  side  where  there  were 


•ror  otaer  cues  bm  wm«  topic  sad  wcUob  NDHBBR  ta  Dee.  Dig.  *  Am.  Dig.  Ker-No.  Saiiw  *  R^'r  Indem 

Digitized  by  Google 


T«X.) 


FITLLEK  T.  STATB 


936 


some  Mexican  Boldiera  and  dellTered  oa  to 
the  soldlOTB,  who  tied  our  hands  behind  our 
backa  and  placed  a  rope  around  our  necks. 
The  defendant  was  present  at  the  time.  The 
rope  was  tiben  tied  to  the  pommel  of  a  sad- 
dle, which  was  on  a  horse  ridden  bj  a  Mexi- 
can Federal  soldier  In  nnlform."  Appellant 
being  the  person  who  arrested  Mr.  Converse 
and  carried  him  across  the  river,  the  tect 
that  he  delivered  him  to  soldiers  who  placed 
him  in  jail  became  admissible,  and  the  court 
did  not  err  In  bo  holding. 

[7]  The  fkcts  In  this  case  show  a  w^l-de- 
veloped  conspiracy  to  kidnap  these  two  men. 
The  soldlers'came  to  the  river  bank,  and  ap- 
pellant and  two  or  three  others  in  dtizens* 
clothes  approached  Converse  and  his  friend, 
forcibly  took  charge  of  them,  and  carried 
them  to  the  soldiers,  and  under  such  circum- 
stances the  acts,  words,  and  conduct  of  each 
and  all  the  conspirators  In  furtherance  of  the 
common  design  become  admissible  ontil  tlie 
termination  of  the  consiAracy,  whether  the 
person  on  trial  was  actually  present  at  all 
times  or  not  Baker  v.  State,  7  Tex  App. 
613;  Avery  v.  State,  10  Tex.  App.  212; 
Hatcher  v.  State.  43  Tex.  Cr.  R.  240, 66  S.  W. 
97.  And  It  does  not  alter  the  rule  that  a 
portion  of  the  acts,  such  as  placing  Converse 
In  jail,  was  done  In  Mexico. 

tl]  While  the  witness  Santiago  Perea  may 
not  have  ee&i  appellant  and  the  oQiers  In 
fact  take  bodUy  charge  of  Converse,  yet 
be  saw  them  what  they  had  blm  In  charge 
taking  him  across  the  river,  and  the  court 
did  not  err  In  permitting  him  to  so  state. 

[I]  Converse  was  kidnapped  on  February 
20th.  Appellant  sought  to  raise  the  Issue 
that  the  place  where  they  took  charge  of  Con- 
verse was  In  t&ct  In  Mexico  and  not  In  the 
United  States,  and  under  such  drcnmstances 
there  was  no  error  in  permitting  Mr.  Howell 
to  testify  that  he  was  at  this  place  Just 
ei^t  days  thereafter,  and  detail  facts  which 
tended  to  show  that  the  point  of  arrest  was 
In  fkct  In  IB  Paso  coun^.  Eight  days 
would  not  be  so  remote  as  to  render  the  tes- 
timony InadmisEdble,  and  It  Is  not  suggested 
even  by  the  testimony  that  conditions  had 
been  altered  the  least  durlnx  those  few  days. 

After  again  thoroughly  reviewing  this  rec- 
ord, we  are  of  the  opinion  that  the  testimony 
shows  beyond  question  that  the  place  where 
appellant  tooiL  diarge  vt  Converse  is  in  El 
Paso  county,  and  he  was  carried  by  appel- 
lant across  the  border,  and  delivered  to  the 
Mexican  soldiers,  and  the  motion  for  rehear- 
ing should  be  overruled. 


PULLEN  V.  STATE. 
(Court  of  Grinunal  Appeals  of  Texas.  April 

16, 1013.   Rehearing  Denied  May  14,  1913.) 
1.  CauiiHAL  Law  (S  784*)— Tbiai^Instbuc- 

nOV  ON  GlBCmcSIANTIAL  EVIDEHCB. 

It  is  only  when  the  testimooy  relied  on 
for  a  eonvictfaw  is  wholly  drcnmBtantlal  that 


the  court  is  required  to  charge  <m  drenmstau- 
tial  evidence;  and.  where  there  was  positive 
testimooy  that  defendant  was  the  man  who 

committed  the  burglary,  the  weight  of  which 
was  somewhat  weakened  by  cross-examination, 
no  charge  on  drcamstantial  evidence  was  neces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
jAw,  Cent  Dig.  «  188»-1888,  1022,  1900; 
Dec  Dig.  I  784.«] 

2.  CEIMINAL  IiAW   (I  721*)— TBIAIr-COHDUOr 

or  PaosEctTTiNo  Attoenbt— Refcbengb  to 

DmCHDANT'S  FAII.URE  TO  TeSTIFT. 

In  a  prosecution  for  burclary,  where  it  ap- 
peared that  a  watchman  had  firiea  three  times 
at  the  alleged  burglar,  and  that  defendant 
when  arrested  had  been  shot  through  the  arm. 
and  defendant  did  not  explain  how  he  received 
the  wound,  although  he  contended  that  it  would 
have  been  impossible  for  the  watchman  to  have 
shot  him,  the  district  attorney's  language,  to 
the  effect  that  if  defendant  was  not  wounded  in 
the  store  the  jury  might  like  to  know  where  he 
was  wounded,  was  no  more  than  an  indirect 
reference  to  defendant's  fallnre  to  testify,  and 
not  reversible  error. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |  1672 ;  Dec  Dig.  i  721.*] 

8.  WrriTESSES  (1  379*)  — iKPBACHiaaiT— Iw- 
CORSISTKNT  STATEUENTB. 

The  exclusion  of  statements  as  to  what 
Impeaching  witnesses  had  said  to  a  state's  wit- 
ness, in  connection  witti  inconsistent  statements 
of  the  latter,  offered  to  contradict  the  state's 
witness,  was  not  error,  where  there  was  no  ne- 
cessity of  explaining  the  statemeuta  M  tiie 
sbite's  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  II  1209,  1220-1222,  1247-1266; 
Dec.  Dig.  I  379.*] 

4.  WrrNEssEs  fS  379*)  — luPUOBHXNT— In- 
consistent Statements. 

What  witnesses  might  have  said  to  a 
state's  witness,  not  admissible  as  original  evi- 
dence, would  not  tend  to  impeach  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  {I   1209,  1220-1222,  1247-1266; 

Dec.  Dir  i  sm*] 

5.  Cbihinai,  Law  (t  473*)— Bxpbbt  TBsti- 
KOKT— Phtsical  CoNDrriOR. 

Where  physicians  were  qualified  and  testi- 
fied to  an  examinatiott  of  a  wound  in  defend- 
ant's arm  and  described  the  wound  and  Its  con- 
dition, thdr  testimony  as  to  the  length  of  time 
it  had  been  inflicted  when  examined  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1060 ;  Dec.  Dig.  |  473.*] 

6.  GBnciHAL  La.w  ({  1168*)— Habuuess  Bb- 

BOB— ADMISSION  OF  EVIDBNCE— BkLKVANOT. 

In  a  prosecution  tar  burglary,  the  tut  that 
a  witness,  who  said  he  baud  seen  defendant  at  a 
certain  place  and  time  on  the  night  of  the 
burglary,  knew  the  time  because  he  had  been 
80  informed  by  another  person,  was  immaterial ; 
and  hence  a  refusal  to  exclude  it  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L£w,  Gent  Dig.  J|  3124,  8129-3136. 
3144;  Dec.  Dig.  |  1168.*] 

7.  Cbiutnal  Law  ({  1168*)— Review— Hauc- 
LEBs  Ebbob— Fact  Otherwise  Shown. 

SWor,  if  any,  In  refusing  to  strike  imma- 
terial evidepce  as  to  the  time  when  witness  saw 
defendant  was  not  ground  for  reversal,  wliere 
defendant  himself  proved  that  he  was  at  that 
place  at  tiiat  time. 

[Ed.  Note.— For  other  cases,  see  Oimlnal 
Law.  Cent  Dig.  S<  3124,  812S,  8129-8186, 
3144:  Dec  Dig.  S  116a*] 
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8.  Cbiuinai.  Law  ^  1009*)— AppbaI/-Reo- 

OBD— TllCB  FOB  FrUNO  TESTIMONY. 

Evidence  taken  on  the  question  whether 
the  jury  discossed  defendant's  failure  to  testify 
before  arrl-vinK  at  their  verdict,  not  filed  until 
after  term  time,  cannot  be  considered  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  286»-2880;  Dec  Dig.  S 
1099.*] 

9.  Affidavits  (S  5*)— Who  Mat  Taki— At- 
TORNBT  in  Case. 

Where  the  affidavits  raising  the  issue 
whether  the  Jury  discussed  defendant's  failure 
to  testi;^  berore  arriving  at  their  verdict  were 
Bwom  to  before  one  of  the  attorneys  in  the 
case,  they  were  properly  stricken  from  the  rec- 
ord. 

[Ed.  Note.— For  other  eases,  see  AfBdavita, 
Cent.  Dig.  II  18-27;  D«e.  Dig.  |  S.*] 

10.  CsnanAL  Law  (|  956*)— New  Tbiai^ 
Conduct  or  Jdbt— Susticibkoy  ow  Evx- 

DBNCB. 

EMdence  on  the  Issue  whether  the  jurv,  be- 
fore agreeioE  upon  their  verdict,  had  referred 
to  defendantrs  failure  to  testify,  contrary  to  the 
instructions  of  the  court,  held  to  show  that  a 
juror's  reference  to  such  failure  was  made  aft- 
er the  Jury  had  amed  open  defendant's  guilt, 
though  before  the  fixing  of  the  time  of  panish- 
ment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Tjaw,  Gent  Dig.  {|  2373-2391;  Dec.  Dig.  | 
956.*] 

11.  GBnaNAi.  LA.W   <|   1174*)  —  Review — 
Habulbbb  Bbbob— CONDirOT  OF  Jubt. 

E^r,  if  any.  In  a  juror's  reference  to  de- 
fendant's  failnre  to  testify,  made  after  agree 
ment  on  defendant's  guilt,  bat  before  fixing  the 
time  of  punishmoit,  contrary  to  the  courrs  di- 
rection, Aeld  not  reversible  error  In  view  of  the 
fact  that  the  jury  assessed  the  lowest  penalty 
authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijw.^Cent  Dig.  U  3170-3178;   Dec  Dig.  | 

Appeal  from  District  Oonrt,  Hunt  County ; 
B.  L.  Porter,  Judge. 

Lewis  PuUen.  was  convicted  ot  bni^lary, 
and  be  appeals.  Afllnued. 

Spearman  &  Peak,  of  Ore^vUle,  for  ap- 
pellant Ob  n.  Lane,  Asst  Atty.  Oen.,  for  the 
State. 


HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  bu^lary,  and  his  punish- 
ment assessed  at  two  years'  conflnffinent  In 
the  state  penitentiary. 

[1]  As  J.  W.  Cornett  on  the  trial  swears 
pcffiltlvely  to  the  Identity  of  the  defendant  as 
the  man  who  entered  the  store,  It  was  not 
necessary  to  give  a  charge  on  circumstan- 
tial evidence.  It  Is  true  on  cross-examina- 
tion and  by  proof  of  statements  made  at 
other  times  and  places  the  appellant  to 
some  extent  weakens  the  force  of  this  iden- 
tifying testimony,  hut  this  goes  only  to  the 
weight  to  be  given  it  by  the  jury,  and  did 
not  render  a  charge  on  circumstantial  evi- 
dence necessary.  It  Is  only  when  the  tes- 
timony relied  on  for  a  conviction  Is  wholly 
circumstantial  that  the  court  is  required  to 
so  charge.  Tooney  v.  State,  8  Tex.  App.  462; 
Buntaln  v.  State,  15  Tex.  App.  520;  Hunnl- 


cntt  V.  State,  18  Tex.  Appi  622,  51  Am.  Rep. 
330;  Hayes  v.  State,  30  Tex.  App.  407,  17 
S.  W.  940;  WUUams  v.  State,  68  Tex.  Cr. 
R.  82,  124  S.  W.  956;  and  cases  cited  In 
section  203,  Branch's  Texas  Crlm.  Law. 

[2]  Complaint  is  made  of  the  remarks  of 
the  district  attorney.  It  appears  from  tiie 
evidence  that  the  watchman  fired  at  the  al- 
leged burglar  three  times ;  that  defendant 
when  arrested  had  been  shot  through  the 
arm.  The  defendant  did  not  testify,  nor  was 
there  any  evidence  offered  explaining,  how 
he  received  this  wound,  although  appellant, 
during  the  trial,  placed  his  arm  In  evidence, 
showing  that  the  bullet  entered  the  back  of 
the  arm  and  came  out  In  front;  the  conten- 
tlon  being  that  It  would  have  been  Impos- 
sible for  Oornett  to  have  made  this  wound 
at  the  time  he  fired  at  the  burglar.  Inasmuch 
as  tlie  bullet  did  not  go  in  the  body.  Cornett 
had  testified  that  when  he  first  fired  the 
arms  of  the  man  were  banging  by  his  side. 
Tliere  might  be  force  In  this  contention  If 
only  one  shot  had  been  fired,  but  as  Cornett 
says  the  burglar  turned  and  ran,  when  be 
fired  twice  more,  and  there  being  no  posi- 
tive testimony  which  shot  Inflicted  the  wovndr 
the  contention  Is  without  much  strength. 
However,  this  shows  the  contentkm  of  de- 
fendant, and  the  bill  recites  that  the  dis- 
trict attorney  i^ld:  "If  the  defendant  did 
not  receive  that  wound  In  Orr  Little's  store, 
as  shown  by  the  testimony  of  the  state, 
wouldn't  you  like  to  know  where  the  defend- 
ant did  receive  said  wound?  If  he  received 
the  wound  at  the  hands  of  a  highwayman, 
would  you  not  like  to  have  heard  the  man 
who  inflicted  the  wound,  or  some  witness 
who  saw  the  wound  Inflicted,  testify  In  this 
case?"  It  Is  contended  that  Is  a  reference  to 
defendant's  fallnre  to  testify.  He  had  offer- 
ed this  wounded  arm  In  evidence,  but  did 
not  say  how  or  when  he  received  the  wound. 
We  think  under  the  circumstances  the  dis- 
trict attorney  was  Justified  in  osing  the 
language  quoted,  and  It  cannot  be  said  to 
be  more  than  an  Indirect  reference  to  his 
ftillure  to  testify  If  that  much  can  be  saM, 
and  It  is  not  every  Incidental  reference  to 
such  fact  that  will  be  cause  for  reversal, 
and  especially  Is  this  true  when  It  Is  only 
by  a  strained  construction  the  language  can 
be  said  to  refer  to  defendant's  failure  to  tes- 
tify. Wooten  V.  State,  60  Tex.  Cr.  B.  161, 
94  S.  W.  1060;  Combs  v.  State,  55  Tei.  Cr. 
R.  334,  116  S.  W.  684 ;  Cabrera  v.  State.  56 
Tex.  Cr.  R.  141,  118  S.  W.  1054;  Green  t. 
State,  31  S.  W.  S86 ;  and  eaaee  dted  In  S 
Enc.  of  Law  &  Praa  380. 

[3,  4]  Those  bills  In  the  record  which  show 
that,  when  attempting  to  prove  up  contradic- 
tory statements  of  the  witness  Cornett,  the 
defendant  also  desired  to  prove  what  the  wit- 
nesses had  said  to  Cornett  at  that  time.  In 
refusing  to  permit  such  statements  to  be 
Introduced  in  evidence  the  court  did  not  err, 
as  It  was  not  necessary  to  render  lOaln  the 
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statement  of  Gornett  Wlutt  ttiese  wltnessr 
es  m&j  have  said  to  Mr.  Gornett  would  not 
be  admissible  as  ordinal  evidence  and  would 
not  tend  to  impeach  him. 

[E]  Several  pbyslclans  testified  In  the  case, 
and  after  qualifyli^  and  testifying  to  an  ex- 
amination of  the  wound  in  the  arm,  there 
was  no  error  in  permitting  them  to  state  as 
to  the  length  of  time  the  wound  had  been 
Inflicted  at  the  time  of  the  examination.  In 
their  testimony  th^  gave  as  a  reason  the 
condition  of  the  wound,  describing  It,  flow  of 
blood,  etc.,  and  such  &ctB  and  drcumstances 
as  enabled  them,  with  their  medical  knowl- 
edge, to  testify  in  regard  to  mcb  matters. 

[IJ  A  witness  testified  that  he  saw  appel- 
lant In  Oreenville  on  the  night  of  the  burgla- 
ry at  10  or  16  minutes  to  12  o'clock.  On 
cross-examination  by  appellant  it  was  shown 
this  witness  knew  the  time  by  reason  of  the 
fact  that  he  had  been  so  informed  by  anoth- 
er person  when  appellant  moved  to  exclude 
the  testimony.  The  time  this  witness  saw 
the  appellant  was  not  a  material  issue  in 
llie  case,  bnt  only  the  fftct  that  he  had  seoi 
him  in  Qreenvllle  that  night;  conseQuantly 
the  court  did  not  err  In  the  matter. 

17]  Bnt  if  this  should  be  held  to  be  error, 
It  would  be  no  ground  for  reversal,  because 
ttie  appellant  proved  the  same  facts  by  de- 
fendant's fatiier  and  mother  and  other  wit- 
nesses, so  that  the  fact  that  appellant  was 
in  Greenville  on  the  night  of  the  burglary 
oeased  to  be  a  contested  Issue. 

There  are  a  number  of  bills  in  the  record 
relating  to  a  question  of  whether  or  not  the 
Jury  discussed  the  failure  of  defendant  to 
testify  on  the  trial  of  the  case  betm  they 
arrived  at  their  verdict 

[I]  In  the  first  place,  it  may  be  said  that 
the  testimony  heard  on  this  motion  was  not 
filed  in  the  court  below  until  February  IS, 
1913,  wh^  the  court  had  adjourned  on  the 
3l8t  day  of  the  preceding  November.  Being 
filed  after  term  time,  It  cannot  be  considered. 
Probest  v.  State,  60  Tex.  Or.  B.  608.  133  S. 
W.  263, 

[t]  In  the  next  place,  it  may  be  said  that 
the  affidavits  raising  this  issue  were  sworn 
to  before  one  of  the  attorneys  in  this  case, 
and  on  motion  of  the  state  were  stricken 
from  the  record  for  this  reason,  and  in  this 
the  court  did  not  err.  Mapieu  t.  State,  60 
Tex.  Cr.  R.  168,  131  8.  W.  567. 

11]  But  should  we  Ignore  these  mat- 
ters, and  consider  the  affidavits,  evidence, 
and  all  proceedings  had  In  this  matter,  the 
foreman  of  the  Jury  testified:  "I  was  the 
foreman  of  the  Jury  that  tried  Lewis  Pul- 
len  at  this  term  of  the  court  for  burglary. 
When  the  Jury  was  charged  and  we  went  out 
In  the  room  to  deliberate  on  the  case,  the 
first  thing  done  by  the  Jury  was  to  elect  a 
for^nan.  I  was  elected  foreman.  The  next 
thing  done,  I  read  the  charge  to  all  of  fhem. 
Then  we  took  a  ballot.  The  result  of  that 
ballot  was  nine  'guilty*  and  three  'not  guilty.* 
Tlw  first  Uilng  that  was  done  after  that 


ballot  was  taken  was  Mr.  Abemathy  was 
the  first  one  spoke.  Be  was  over  next  to 
the  east  door.  He  said,  'I  was  one  that 
voted  "not  guilty,"  but  I  am  better  satisfied 
now,  and  I  am  willing  to  reconsider  my  bal- 
lot and  go  with  the  majority.'  Mr.  Clark 
was  the  next  man  that  spoke,  and  says,  'I 
was  another,'  and  he  says,  'It  was  funny' — 
Before  be  said  that  though,  he  said:  'I 
wasn't  satisfied  in  my  own  mind  which  way 
to  vote,  bnt  I  am  willing  to  go  with  Mr. 
Abemathy* — that  Is,  go  with  the  nine.  The 
next  was  Mr.  Reavis.  He  stood  between 
Mr.  Clark  and  I,  and  he  said,  'I  am  the  otbet 
man,  I  reckon.*  He  says,  'I  voted  "not 
guUty."  Bnt,'  be  says,  'I  didn't  have  my 
mind  right  well  made  up  and  wanted  to 
know  how  mn<^  punishment.  I  wanted  it 
the  lowest,  but  I  didn't  know  how  to  get  It. 
But  If  you  will  give  him  tiie  lowest  punish- 
ment I  am  with  the  bunch.*  If  he  didn't  say 
'bnnch,'  I  am  mistaken;  but  I  think  he 
said  'bunch.'  At  this  time  Mr.  Clark  said: 
'I  think  it  is  funny  he  didn't  tell  us  bow  he 
got  that  shot  if  he  didn't  get  H  there  and 
had  that  coat  in  evidence  and  his  arm  too.* 
I  had  the  charge  in  my  hands  and  raised 
It  up  and  says  to  Mr.  COark,  I  says,  'We  are 
Instructed  not  to  considw  that*  Anothw 
genUeman.  I  can  point  him  out,  but  I  can't 
call  his  name,  bnt  he  said:  *I  remember 
that  in  the  charge.'  (Witness  here  pointed 
out  Mr.  Presley.)  I  opened  the  charge  and 
read  that  part  of  It  over  aloud  twice  so  that 
all  might  understand  it  thoroughly.  Now 
Mr.  Clark  telling  about  coming  up  thercr 
several  did  crowd  around  to  see  it  read,  but 
I  read  it  aloud  twice;  made  three  readlnga 
of  It;  I  read  it  the  first  time  before  any- 
thing was  done.  Mr.  Clark  having  said  this, 
and  Mr.  Reavis  having  said  that,  I  says: 
'It  seems  all  right  except  the  punishment. 
If  you  are  ready  for  the  ballot,  we  will  bal- 
lot over.'  First  we  were  all  one  way.  We 
didn't  ballot  by  writing  ballot  I  said,  'A 
rising  ballot  will  do  just  as  well,'  and  they 
all  arose  up.  I  said,  'Are  you  all  ready  for 
the  timer  but  I  says,  'You  all  ought  to  write 
It  because  I  don't  like  to  see  jurors  vote 
like  the  others  do,'  and  they  all  put  down  on 
it  'two  years,*  the  whole  twelve  of  us;  there 
was  one  or  two,  or  maybe  three,  said, 
'Guilt7,  two  years,*  and  I  take  It  it  was 
those  that  voted  'not  gull^*  before  put  that, 
'Guilty,  two  years.'  What  I  have  stated  here 
was  the  only  reference  made  in  the  Jury 
room  to  the  defendants  failure  to  tell  how 
he  got  the  wound."  Seven  other  Jurymen 
also  testified,  and,  taking  Into  consideration 
the  two  affidavits  filed,  would  make  ten  of 
the  jurymen  who  were  heard.  The  evidence, 
to  our  mind,  clearly  authorized  the  court 
to  find  as  he  did  that  the  remark  was  made 
after  tbe  Jury  had  agreed  that  api>ellant 
was  guilty,  but  before  the  fixing  of  the  num- 
ber of  years  of  punishment,  and  as  the  Jury 
assessed  the  lowest  poialty  authorized  by 
law,  no  reversible  error  is  presented  by  tills 
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groond  In  ttw  motion  for  new  trial  if  all  de- 
fects In  presenting  the  question  are  waived. 

We  have  carefully  considered  each  bill  of 
exception  and  ground  In  the  motion  for  new 
trial,  and  no  error  Is  presented. 

The  evidence,  we  think,  conclusively  shows 
the  guilt  of  appellant,  and  the  jud^nent  is 
affirmed. 


WItiLIAMS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Teia&  April 

30,  1913.) 

1.  BUBOLABT    <!i  42*)— PBOSECDTIOlf— BECEHT 

Possession  of  Stolen  Goods. 

While  the  posseBsion  of  ^oods  taken  from 
a  barglarised  hooae  is  sufficient  to  jastily  a 
conviction  for  buislary  where  accused  offers  no 
explanatiMi«  pnxff  of  an  actual  breaking  is  es- 
sentiaL  , 

[Bd.  Note.— For  other  caaea,  see  Burglary, 
Cent  Dig.  H  80,  104-107;  Dec  Dig.  S  42.*] 

2.  CaimNAi  Law  ^  652*)— Evidencb— Cie- 

GDUSIANTUI.  BVIDKNOB— SUTFICISHOT. 

Where  circumstantial  evidence,  is  relied  up- 
on, the  presumption  of  innocence  must  be  ex- 
cluded ;  that  Is,  the  facta  must  exclude  every 
other  conclusion  or  hypottiesia  except  tiiat  ot 
guilt  to  warrant  a  conviction. 

VEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1257,  126»-1262;  Dec.  Dig. 
t  662.«1 

8.  BUBOUBT  a  41*)  —  PBOSKOUTIOR  —  EVI- 
DENCE—SUTFI C  IE  N  CT . 

In  a  prosecution  for  burglary,  evidence 

hM  insufficient  to  support  the  conviction. 
[Ed.  Note.— For  other  cases,  see  Burglary, 

Cent  Dig.  K  94-103,  100 ;  Dec  Dig.  $  U.*] 

Appeal  from  District  Court,  Morris  Coun- 
ty; P.  A.  Turner,  Judge. 

Noah  WUliams  was  convicted  of  burglary, 
and  he  appeals.  Reversed  and  remanded. 

Rolston  ft  Boliton  and  Ward  ft  Ward,  all 
of  lit  Pleasant,  for  appellant  a  S.  Lane, 
Aast  Atty.  Oen.,  for  the  States 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  bni^lary;  his  punishment  being  assessed 
at  two  years'  confinement  in  the  peniten- 
tiary. 

The  evidence  discloses  that  Wood  and  an- 
other n^o  named  Harris  were  using  a  cer- 
tain house  for  the  purpose  of  storing  cotton 
which  they  were  gathering.  The  bouse  con- 
sisted of  two  rooms,  a  north  and  south  room. 
Harris  controlled  one  of  the  rooms  and  Wood 
the  other.  Harris  kept  his  room  locked; 
Wood  did  not  use  a  lock  on  his.  The  evi- 
dence In  regard  to  this  room  discloses  that 
Wood  had  placed  his  cotton  In  it  on  Thurs- 
day and  had  closed  the  door  and  latched  It 
It  was  latched  by  using  a  nut  on  the  Inside  of 
the  door,  which  could  be  manipulated  through 
a  hole  in  the  door  from  the  outside  of  the 
room.  It  seems  to  be  an  undisputed  fact, 
from  all  the  evidence  in  regard  to  this  door, 
that  the  nut  would  easily  turn  when  shaken 
by  the  wind  or  from  any  cause,  and,  when 
it  did  80  the  door,  to  nee  the  expression  of 


the  witnesses,  "would  spring  open."  Wood's 
t^tlmony  goes  to  the  effect,  also,  that  he 
had  been  missing  cotton,  and  to  detect  the 
thief  he  had  sharpened  his  knife  and  cut 
some  paper  and  scattered  It  around  In  his 
cotton  for  the  purpose  evidently  of  ascertain- 
ing who  got  his  cotton  If  it  was  taken. 
There  is  some  intimation  in  the  record,  as  we 
nnderstand  it,  that  this  was  a  newspaper. 
There  is  some  evidoice  that  in  some  cotton 
appellant  subsequently  carried  to  the  gin 
two  or  three  pieces  of  paper  were  found.  The 
witnesses  Indicate  that  it  was  a  coarse  paper 
probably  without  printing  on  it,  and  may 
have  been  torn  instead  of  cut  This  is  not 
very  satisfactorily  shown.  Wood  left  the 
house  closed  Thursday  evening  and  did  not 
return  to  It  until  Saturday  morning.  He 
testified  he  did.  not  know  whether  the  house 
was  opened  during  Ma  absence  or  not,  bat 
that  it  would  come  open  if  shak^  by  the 
wind  or  from  any  other  cause.  Harris  tes- 
tified that  he  and  hla  wife  were  picking  cot- 
ton near  by  and  bad  a  three  year  old  child; 
that  they  were  at  the  house  Friday  evening 
putting  away  some  cotton,  Harris  himself  go- 
ing in  the  room  controlled  by  him  for  the 
purpose  of  getting  a  sack  in  which  to  carry 
com  from  his  field  for  the  purpose  of  fieedlng 
his  bogs ;  that  he  got  the  sack  and  did  carry 
the  com  home  for  the  Indicated  puipoee; 
that  this  was  late  Friday  eveotog.  At  tAat 
time  the  door  of  the  Wood  room  was  open. 
Wood  testified  when  he  was  there  Saturday 
morning  the  door  was  opm.  Ajwdlant,  as 
did  bis  mothtt,  testified  Uiat  on  Friday  nUEbt 
appellant  was  at  home  the  eitlre  nlglit ;  that 
appellants  Uttle  brother,  <me  of  bis  mother's 
youngest  sons,  was  accustomed  to  liavlng 
spasms,  and  on  this  particular  night  be  had 
spasms  through  the  night,  and  appellant 
stayed  at  home  wltb  his  mother  tor  the  pur- 
pose of  assisting  her  with  this  cbBd;  that 
when  the  spasm  come  on  it  was  a  litfle  dlffl- 
cult  to  contnd  and  tuM  bim.  Tb^  both  oon- 
cnr  in  tibe  testlniony,  and  there  Is  no  cw- 
flict  that  be  was  at  home  the  entire  night.  In 
so  tax  as  their  evidence  Indicates,  and  that 
neither  he  nor  bis  mother  lay  down  or  Aept 
during  the  night  on  account  of  the  condition 
of  the  younger  boy.  They  also  teed  fled,  and 
it  seems  to  be  an  undisputed  fact,  that  the  fa- 
ther of  the  boy  and  husband  of  the  mother  of 
appellant  was  a  negro  Baptist  preacher  and 
was  away  at  the  time  In  his  ministration  to 
bis  brethren  at  some  point  in  his  capacity  as 
preacher.  The  next  morning  (Saturday),  ap- 
pellant hauled  some  cotton  to  the  gin.  It  is 
shown  by  one  of  the  witnesses  at  the  gin 
that  he  saw  some  paper  in  the  cotton  hauled 
by  appellant,  but  we  gather  from  the  testi- 
mony it  may  not  have  been  the  same  charac- 
ter of  paper  as  that  testified  by  Wood;  bat. 
be  that  as  it  may,  he  saw  one  or  two  pieces 
of  paper  In  the  cotton  that  went  through  the 
suction  pipe  Into  the  gin.  It  Is  also  to  evl- 
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dence  from  Uie  witness  FlemmlDg  that  ap- 
pellant rmted  land  turn  itim  for  tbat  year. 
FlemmlDS  testified  In  regard  to  tills  matter, 
and  nsBi  *^  doat  remember  uactly  wliat 

rent  I  got  ont  of  tbe  cotton  tiie  defendant  made 
on  my  place.  He  paid  me  the  rent  for  It 
He  paid  me  $4  and  something  for  it,  for  the 
remnant — about  300  or  400  pounds.  He  car- 
ried the  remnant  home  from  my  place.  The 
first  bale  he  picked  he  put  it  in  my  crib,  and 
I  had  to  bare  my  crib,  and  told  him  to  bring 
a  wagon  up  there,  that  he  had  a  place  to  put 
It  oyer  thera  He  Just  brought  the  wagon 
and  carried  It  over  home.  I  am  talking 
about  the  remnant  of  cotton,  i  think  be 
sold  It  down  here  somewhere  at  the  gin. 
He  had  a  bale  and  a  remnant  on  my  place," 
etc.  Appellant  denied  godng  into  Wood's 
house  and  getting  any  cotton  ont  of  it,  in 
addition  to  proving  that  he  was  at  home; 
and  he  further  testifies  that  he  made  a  bale 
and  a  remnant  of  cotton  on  Charley  Flem- 
mlng's  place.  He  did  not  remember  exactly 
how  much  there  was  in  the  remnant  He 
brought  it  down  to  Mr.  Mose  Williams'  gin 
and  sold  It  to  him.  He  testifies  to  having 
also  received  pay  for  this  particular  cotton. 
He  says  he  told  Mr.  Wyse  the  cotton  was 
made  on  Charley  Flemming's  place,  and  be 
figured  the  rent  and  paid  him  the  balance  as 
a  credit  on  his  debt  and  mortgage.  The 
amount  of  the  cotton  was  $14.40  or  $14.80, 
and  then  the  rent  was  figured  out  at  $4.10. 
The  cotton  that  appellant  sold,  we  gather 
from  the  testimony,  he  contends  was  the 
cotton  mentioned  in  regard  to  the  Flemmlng 
place,  whi<A  is  the  cotton  Wood  contends 
was  stolen  from  him.  Wood  was  impeached 
by  showing  contradictory  statements.  Among 
other  things,  be  is  shown  to  have  stated 
after  he  denied  making  tbe  statement  that 
appellant  was  wrongfully  prosecuted,  giving 
the  name  of  the  party  who  had  gotten  his 
cotton.  This  is  a  sufilclent  statement  we 
think,  to  dlq;K>8e  of  the  main  question  n^ed 
for  rerersal,  to  wit,  auffldency  of  tbe  evi- 
dencft 

[1-t]  It  has  been  held  by  this  court  that 
wbere  a  breaking  has  been  shown  in  a 
burglary  case,  and  the  accused  Is  shortly 
thereafter  found  In  possession  of  the  prop- 
erty taken  from  the  burglarized  bouse,  with- 
out explanation  or  testimony  explanatory  of 
'  his  posaesston  of  the  property  Innocently,  it 
is  sufficient  to  JnsUfy  the  Jury  in  a  conrlc- 
tlon  for  burglary.  But  under  that  line  of 
dedslons  It  is  necessary  to  show  there  was 
a  breaking  of  the  allied  bui^larized  house 
In  some  manner  violative  of  the  statute.  In 
this  case  there  is  no  direct  testimony  that 
the  house  was  broken.  The  inference  to  be 
deduced  by  tbe  state,  in  order  to  show  a 
breaking  under  the  facts,  can  only  be  Jus- 
tified by  reason  of  Wood's  testimony  that  he 
closed  the  hoase  on  Thursday  evening,  and 
that  it  remahied  closed  unless  broken  on 


Friday  night  If  this  did  not  occur,  tile  bur- 
glary is  not  shown,  nor  is  it  dedudble  from 
the  facts  otherwise^  To  meet  this  evidence 
the  defoidant  shows  by  Harris  that  the 
bouse  was  open  on  Friday  evening,  and  it 
was  upon  Saturday  morning  by  the  state's 
witness  and  alleged  owner  Wood.  He  ad- 
duced evidence  that  the  cotton  he  sold  Sat- 
urday was  raised  on  Flemming's  place.  This 
being  a  case  of  drcomstantlal  evidence,  pre- 
sumption of  innocence  must  be  e^luded; 
that  Is,  the  facts  must  exclude  every  other 
conclusion  or  hypothesis  except  that  of  the 
guilt  of  appellant;  that  is,  that  he  broke  the 
house  Friday  night  and  took  tbe  cotton.  Ap- 
pellant may  have  taken  the  cotton  under  the 
facts  and  yet  not  have  committed  burglary 
under  the  testimony  of  Harris  and  Wood. 
There  Is  no  real  confiict  between  the  tact 
that  the  house  was  closed  Thursday  night 
and  Harris'  testimony  showing  that  It  was 
open  Friday  evening,  and  Wood's  testimony 
that  it  was  open  Saturday  morning.  Wood's 
testimony  as  to  Thursday  evening  closing 
could  be  true,  Harris'  evidence  true,  and 
Wood's  testimony  that  it  was  open  Satur- 
day morning  true,  and  yet  the  testimony 
has  not  excluded  sufficiently  the  theory  of 
innocence  to  Justify  the  Jury  In  saying  that 
Innocence  Is  excluded  and  guilt  alone  made 
to  appear.  The  theory  of  guilt  is  inference 
based  on  other  Inferences  and  not  facts. 
Under  tbe  theory  of  circumstantial  evidence, 
we  are  of  the  opinion  the  state  has  not  suf- 
ficiently made  out  a  case  to  Justify  the  in- 
carceration of  this  negro  boy  in  the  peniten- 
tiary for  burglary. 

Without  discussing  other  matters  in  the 
case,  the  Judgment  la  revraaed,  and  the  cause 
is  remanded. 


GARCIA  T.  STATEL 

(Court  of  Ckimlnal  Appeals  of  Texas.  April 
28,  1913.    On  Motion  for  Re- 
hearing, May  21,  1913.) 

1.  Hoinozin  (|  295*)— TEzaXi-^mntuoTiONfl. 

In  a  prosecution  for  homldda,  wbere  ac- 
cused contended  that  he  killed  deceased  in  ^ 
pelling  the  joint  attack  of  deceased  and  an- 
other, the  charge  upon  manalat^hter  should 
not  limit  provocation  solely  to  the  attack  of  de- 
ceased; the  act  of  one.of  accused's  assailants 
beioff  the  act  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ${  600-609;  Dec.  Dig.  {  295.*] 

2.  Homicide  (S  295*>— Tbial— Instbuottons. 

Nor  should  tbe  charge  limit  the  passion 
under  which  accused  acted  to  that  induced  sole- 
ly by  the  provocation  of  deceased's  attack,  but 
it  should  Inclade  pasaion  caused  by  the  Joint  at- 
tack. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8S  606-609;  Dec.  Dig.  S  295.*] 

3.  HOMICIDB  (S  295*)— TaiAI^lHBtEUCTIONS. 

Id  a  proBecntion  for  homicide,  There  ac- 
cused contended  that  he  killed  deceased  in  re- 
pelling the  joint  attack  of  deceased  and  another, 
one  of  whom  stabbed  Mm,  the  charge  upon 
manslaughter  should  directly  submit  toe  qnes- 
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tion  whether  the  woand  or  itab  waa  aach  prov- 
ocation a*  to  can  Be  panloD,  redncins  die  Ull- 
ing,  if  not  in  selMefenae,  to  manalaogbter,  and 
a  mere  general  charge  It  not  sufficient 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S8  ^06-606;  Dec.  Dig.  {  295.*) 

4.  HOUICIDE    (5  300*)— TkIAL— iNSTRUCnONft. 

In  a  prosecution  for  homicide,  where  it  ap- 
peared that  accused  was  really  in  danger  of  his 
life,  an  instruction  on  lelf-defense  should  not 
be  confined  to  apparent  danger,  but  should  in- 
clude real  danger. 

[Ed.  Note. — For  other  cases,  see  Homldde, 
Cent  Dig.  H  614,  616-620,  622-^;  Dee.  Dig. 
I  800.*] 

6.  HoinciDB  d  800*)  — JoiiiT  AiXAOK— Br- 

RCT. 

In  a  pRMecution  for  homicide,  where  accus- 
ed contended  that  he  killed  deceased  In  repelling 
the  joint  attack  of  deceased  and  another,  and 
tt  appeared  that  deceased  had  previously  made 
threats  against  accused's  life,  the  charge  on 
self-defense  should  not  limit  the  consideration 
of  past  threats  solely  to  the  action  of  deceased ; 
the  third  person  by  acting  In  conjunction  with 
deceased  aftimimf  all  of  nis  past  threats. 

[Ed.  Note.— For  otiier  eases,  see  Homicide, 
OentDig.  H  614,  «16-620,  022-680:  Dee.  IMg. 
I  SCO.*] 

6L  HOHlOXra  3    188*)— BVIDENOK  —  Adhibsi- 
BZLXTT. 

In  a  prosecqtion  for  homicid&  where  ac- 
cused claimed  that  deceased  began  the  difficulty, 
and  that  It  was  to  repel  the  attack  of  deceased 
and  another  that  he  killed  him,  evidence  of 
preriooa  insulting  remarJu  made  by  deceased 
concerning  accused  and  his  brother  is  adndssi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  398;  Dec.  Dig.  |  189.*] 

7.  OuuiNAL  I^w  (I  804*)— Btidihob— Res 
Oebtjc. 

In  a  prosecatlon  for  bomidde,  eridenoe  of 
statements  made  by  accused  10  or  16  minutes 
after  the  killing,  upon  his  return  home,  whence 
he  bad  ridden  rapidly  after  shooting  deceased, 
Is  admissible  as  part  of  the  res  gestae. 

[Bd.  Note^For  other  cases,  see  Criminal 
Lm,  ^t^DI^  ^  80S,  806-810,  818,  816-818 ; 

8.  HoicioiDE  fl  286*)— Mauce— luPLioATion. 

Malice  will  not  be  Implied  from  all  kill- 
ings, Tie.,  manslaughter  and  negligent  homicide  ; 
consequently,  in  a  prosecution  for  homicide 
where  there  was  evidence  tending  to  reduce  the 
crime  to  manslaughter,  a  charge  that  malice 
will  be  implied  from  an  nnlawfiu  kilting  is  im- 
proper. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  11  586-691 ;  Dec  Dig.  |  286.*] 

On  Motion  for  Rehearing. . 

9.  WmfESBBS  (H  406*)  —  iMFUOmOBHT— Ad- 

HiBsiBiUTT  or  Evidence. 

In  a  proMcntion  for  homicide,  accosed's 
witness  who  with  another,  had  examined  a 
Mexican  who  was  with  deceased  at  the  time  of 
the  killing,  and  testified  that  he  understood 
this  Mexican  to  tell  the  Interpreter  that  accus- 
ed was  invited  to  alight  from  his  horse  by  de- 
ceased, cannot  be  contradicted  by  the  testimony 
of  another  witness  present  at  that  conversation 
that  the  interpreter  said  the  Mexican  stated 
that  accused  remarked,  "Now  I've  got  yon 
where  I  want  you,"  upon  meeting  deceased; 
such  evidence  being  hearsay,  and  not  necessari- 
ly impeaching  accused's  witness. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279;  Dec.  Dig.  |  406.*] 


Appeal  from  District  Coart,  Victoria  Coud- 
tr;  John  M.  Oreen,  Judge. 

Ambroslo  Garcia  was  convicted  of  murder 
in  the  second  degree,  and  he  appeala.  Be> 
versed  and  remanded. 

Ben  W.  Fly  and  X.  B.  Wood.  boUi  of  ^c- 
toria,  tor  appellant  O.  D.  Lane^  Aaat  Attr. 
Gen.,  for  the  8tat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree^  ma 
punishment  being  assessed  at  eight  jtmnf 
confinement  In  the  penitentiary. 

The  evidence,  briefly  stated,  Is  that  all  the 
parties  to  the  transaction  were  Hextcans. 
The  killing  occurred  at  night  Api>ellant 
had  l>een  sent  by  his  father  with  a  sausage 
mill  and  Winchester  rifle  to  a  friend  of  his 
father.  This  friend  wanted  a  sausage  mill 
to  use  In  making  saus^ce,  as  he  purposed 
killing  hogs.  The  gun  was  sent  without  re- 
quest, and  was  accounted  for  in  this  way: 
On  the  previous  year  this  friend  of  appel- 
lant's father  had  considerable  trouble  in  kill- 
ing a  hog  which  was  wild,  and  this  for  want 
of  a  gun.  This  matter  had  been  mentioned  by 
the  friend  to  appellant's  father,  and,  think- 
ing this  friend  might  need  the  gun.  he  bad 
Instructed  his  son,  appellant,  to  carry  the 
gun  with  him  on  this  occasiou.  Ehi  route 
from  his  father's  home  to  his  fath^'s  frleud 
be  met  deceased  and  another  Mexican  named 
Feroba.  The  state's  view  of  the  case  is  that 
upon  tbe  meeting  appellant  said  to  the  de- 
ceased, Oabasos,  "I  have  got  you  where  I 
want  you,"  or  a  similar  expression.  That 
as  CabasoB  was  alighting  from  his  horse 
appellant  shot  him  in  the  shoulder  a  little  In 
the  rear  of  his  side.  There  had  been  some 
trouble  between  the  i>artles  previously.  The 
deceased  had  used  very  insulting  language, 
calling  appellant  and  his  brother  "caba- 
rons,"  whidi  the  witnesses  say  is  the  moat 
Insulting  language  known  to  the  Mexican 
tongue.  There  la  also  testimony  to  the  effect 
that  deceased  had  said  that  there  would  be 
trouble  whenever  he  and  aiqpellant  met. 
There  was  some  testimony  of  a  similar  na- 
ture which  it  is  deemed  unnecessary  to  re- 
capitulate. Appellant's  version  of  the  homi- 
cide was  substantially  as  follows:  That  In 
obedience  to  the  Instructions  of  his  father  be 
was  carrying  the  sausage  mill  and  gun  to 
Crecendo  Benito,  the  friend  of  his  ftither  to 
which  allusion  is  above  made.  En  route  he 
met  Feroba  and  deceased  on  the  road.  Fero- 
ba spoke  and  said  good  evening.  Appellant 
answered  him  and  said  good  evening.  Fer- 
oba then  asked,  "Where  are  you  going?" 
Appellant  told  him  he  vrae  going  to  Crecendo 
Benito  to  leave  a  sausage  mill  that  his  father 
was  sending.  Feroba  then  told  him  to  get 
off  his  horse  and  talk  to  them,  at  whltA  time 
he  grabbed  the  r^ns  of  app^ant's  horse; 
Appellant  informed  him  that  be  did  not  have 
time  to  converse  with  him;  that  his  father 
had  told  him  not  to  stop  on  the  road,  bat  to 
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keep  gtAog.  I^ba  told  btia  two  or  three 
times  tbat  he  wanted  to  talk  with  him,  and 
aiWeUBnt  saya  he  thoogSit  they  were  not  fcolng 
to  have  any  trouble,  and  he  got  down  from 
Ua  borse.  Upon  getting  down  Feroba  com- 
menced hltttnff  him  in  the  breast,  and  tb« 
other  nuu;  deceased,  commenced  cutting  him 
in  the  back.  He  says:  "I  told  them  I  did  aoc 
want  any  trouble  with  them,  and  they  told 
me  they  would  have  to  kill  me.  They  had 
backed  me  off  some  eight  or  ten  yards  from 
my  horse,  fighting  me,  and  Refugio  was  go- 
ing to  my  horse,  and  X  ran  over  and  snatched 
him  away  from  him."  When  app^ant  pnsh- 
Feroba  back  deceased  was  coming  upon  him, 
whereupon  he  snatched  his  Winchester  from 
his  horse  and  shot  During  the  fight  appel- 
lant was  cut  In  the  shoulder  behind.  The 
fKar  was  exhibited  to  the  Jury,  and  the  phy- 
flldan  who  attended  appellant  testified  also 
to  the  fact  that  there  was  a  stab  in  the 
fihoulder,  which  he  described  as  being  1%  or 
2  inches  long,  and  about  1%  or  2  Inches 
deep.  The  contention  of  the  state  in  this 
<wnnection  was  that  appellant  cut  himself  In 
the  shoulder;  the  idea  of  the  state  beli% 
that  he  was  manufacturing  a  defense.  There 
seems  to  be,  however,  no  testimony  to  sustain 
this  further  than  the  tact  tliat  the  physician 
testified  tbat  the  wound  was  in  such  place 
that  appellant  might  have  used  the  knife  and 
«ut  himself  at  that  point,  as  he  could  have 
done  on  most  any  other  portion  of  his  body. 
This  la  a  sufficient  statement  of  the  facts. 

[1]  The  charf:e  on  manslaughter  la  crlti- 
dsed  as  being  insufficient,  and  fatally  so. 
The  court  gave  the  statutory  definition  of 
IKtsslon,  and  Informed  the  Jury  that  an  as- 
«aalt  and  battery  by  the  deceased  causing 
pain  and  bloodshed  is  adequate  cause.  Then 
gave  a  general  charge  that,  although  the  prov- 
ocation caudng  sudden  passion  must  ariae 
at  the  time  of  the  killing.  It  was  the  duty  of 
the  Jury  In  determining  the  adequacy  of  the 
provocation  to  consider  all  the  facts  and  cir- 
cumstances In  evidence,  etc.  Applying  the 
law  to  the  case,  the  court  instructed  the  Jury 
tliat  if  they  should  find  beyond  a  reasonable 
doubt  "tliat  the  defendant,  vrtth  a  deadly 
weapon.  In  a  sudden  passion  arising  from  an 
adequate  cause,  as  the  same  has  been  herein- 
before ezplaineiil,  and  not  In  defense  of  him- 
self against  an  unlawful  attack,  real  or  ap- 
parent, producing  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury,"  etc., 
"you  will  find  him  guilty  of  manslaughter." 
Several  grounds  of  objection  are  used  to 
this  ctiai^  The  court  was  in  error  in  not 
charging  the  Jury  on  the  law  of  manslaug^i- 
ter  applicable  to  the  combined  assault  of  de- 
ceased and  Feroba.  The  court  limited  the 
provocation  and  the  right  of  appellant  on  the 
charge  of  manslaughter  alone  to  the  acts  of 
the  deceased.  Appellant's  theory  of  the  case, 
and  his  testimony,  was  to  the  effect  tliat  they 
both  attacked  him,  and  tlirough  the  demand 
«r  request  of  Fwoba  he  was  induced  to  al^ht 
from  his  borse,  btflering  there  would  be  no 


trouble;  that  tbere  was  a  combined  assault 
upon  hiioa  by  the  two.  From  appellant's  the- 
ory the  two  parties  were  acting  together.  This 
being  true,  the  act  of  one  is  the  act  of  the 
other,  and  manslaughter  should  have  beea  so 
charged.  See  Branch's  Criminal  Law,  }  512. 
Mr.  Branch  thus  aptly  states  the  proportion: 
"The  charge  must  not  confine  adequate  cause 
to  the  acts  of  deceased  If  there  la  evidence 
ttiat  another  la  acting  wiQx  deceased,"  citing 
Byrd  V.  State,  39  Tex.  Cr.  R.  609,  47  S.  W. 
721 ;  Stacy  v.  State,  48  Tex.  Or.  R  97,  86  3. 
W.  327 ;  Brown  v.  State,  B4  Tex.  Or.  R,  127, 
112  8.  W.  80. 

[2]  It  is  also  contended  tlut  the  court 
erred  in  limiting  the  provocation,  as  was 
done  in  the  charge,  to  one  person,  and  no- 
where in  the  charge  correcting  It.  Tbat  part 
of  the  charge  is  as  follows:  "The  act  must 
be  directly  caused  by  the  passion  arising  out 
of  the  provocation.  It  is  not  enough  that  the 
mind  is  merely  agitated  by  tiie  passion  aris- 
ing from  some  other  provocation,  or  a  provo- 
cation given  by  some  other  person  than  the 
party  killed."  The  contention  ie  this  Is  inap- 
plicable to  the  facts,  and  not  the  law  of  this 
case.  This  contention  is  correct  While  the 
usual  rule  Is  that  the  provocation  of  some 
other  person  than  the  deceased  cannot  be 
used  in  manslaughter,  yet  that  does  not  mean 
a  provocation  of  more  tlian  one  party  when 
the  parties  are  acting  together.  Where  two 
or  more  are  acting  together  it  is  not  legally 
the  provocation  of  some  other  person,  nor  is 
it  In  fact  It  Is  the  provocation  of  either 
and  both  of  the  parties  who  are  so  actliv* 
Under  such  state  of  case  both  parties  are  giv- 
ing the  provocation,  and  without  some  such 
explanation  of  the  law  to  the  Jury  they 
would  believe,  and  doubtless  did  believe,  that 
under  the  charge  given  the  provocation  by 
Feroba  could  not  be  considered  by  them,  or 
the  fact  that  he  was  acting  with  deceased 
could  not  be  considered  by  them  under  the 
ctiarge  of  manslaughter.  Appellant  had  the 
1^1  right  to  have  the  law  of  manslaughter 
charged  from  the  standpoint  of  an  attack 
from  both  Feroba  and  deceased.  This  was 
a  case  made  by  the  defendant's  evidence.  In 
fact  it  was  a  case  on  this  state  of  facts. 

[3]  We  would  say,  upon  another  trial  with 
reference  to  manslaughter,  the  court  ahoald 
submit  directly  and  pertinently  that  If  the 
wound  or  stab  created  pain  or  bloodshed,  and 
It  did  both,  the  Jury  should  have  been  told  in 
pertinent  language  that  this  would  be  ade- 
quate cause,  and  under  tliat  state  of  case 
they  could  only  find  the  def^idant  guilty  of 
manslaughter,  provided  the  passion  was  con- 
curring. This  was  not  given  by  the  court, 
but  be  gave  a  general  charge  that  if  from 
all  the  facte  and  circumstances  in  the  case* 
they  should  find  him  guilty  of  manslaughter, 
to  convict  <a  that  dfensa  Here  the  statuto- 
ry adequate  cause  was  relied  upon,  as  direct- 
ly shovm  by  the  testimony.  While  the  court 
did  tell  the  Jury  that  an  assault  causii^  pain 
or  bloodshed  would  be  adequate  canae^  jBt 
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when  apfdylng  the  law  to  the  case  he  sub- 
mitted It  generally,  limiting  It  to  a  combina- 
tion of  facta  and  drcumstancefl,  either  or 
both,  that  would  produce  sudden  passion. 
That  did  not  meet  the  facts  of  thia  case. 

[4j  It  is  contended  the  charge  on  self-de- 
fenae  Is  too  restrictive.  An  inspection  of 
the  charge  shows  that  it  Is  submitted  more 
from  the  standpoint  of  apparent  than  from 
real  danger.  While  the  court  might  submit 
the  question  of  aiq;)arait  danger,  still  the 
question  of  real  danger  was  in  the  case,  and 
sbonld  have  been  pertinently  and  appropri- 
ately submitted.  If  that  theory  was  sub- 
mitted at  all,  it  was  done  in  snch  a  way  that 
it  would  hardly  be  called  a  submission  of 
real  danger. 

[S]  Tb9  court's  diarge  ia  also  attacked  b» 
cause  of  the  failure  to  properly  submit  the 
Issue  of  threats  In  C(mnection  with  the  as- 
sault There  was  no  evidence  in  the  case 
that  Feroba  had  threatened  appellant.  There 
is  evidence  to  the  ^ect  that  deceased  did. 
The  court  limited,  in  its  charge  on  threats, 
to  the  words  and  acts  of  the  deceased,  men- 
tioning him  by  nanw.  Upon  another  trial 
the  court  will  properly  Instruct  the  jury 
with  reference  to  this  matter.  If  the  deceas- 
ed made  threats  to  take  the  life  of  ai^llant, 
or  to  do  him  aerlouB  bodily  injury,  and 
Feroba  was  in  the  conspiracy  with  him  to 
execute  those  threats,  they  would  be  the 
threats  of  Ferobai  or  If  he  assisted  as  a 
principal  the  deceased  In  making  an  atta<& 
upon  appellant,  and  was  acting  in  conjunc- 
tion with  him,  he  would  then  be  assuming  all 
the  acts  and  conduct  of  the  deceased,  and 
would  be  responsible  for  all  of  the  acts  of 
the  deceased  In  assisting  him  In  his  attack 
upon  appellant  If  Feroba  knew  of  the 
threats,  and  knew  of  the  feeling  of  the  de- 
ceased and  acted  with  him,  he  would  be 
equally  responsible  from  every  standpoint,  as 
much  so  as  would  be  the  deceased.  While 
Feroba  did  not  threaten  the  life  of  appellant 
so  far  as  the  &ctB  affiirmatlTely  show,  yet 
he  was  acting  as  a  principal  with  the  deceas- 
ed, and  was  responsible  with  the  deceased 
in  whatever  illegality  there  was  on  the  part 
of  deceased  in  his  attack  upon  appellant,  and 
this  whether  they  were  doing  this  in  pur- 
suance of  a  conspiracy,  or  whether  he  was 
assisting  deceased  as  a  principal  at  the  time 
of  the  homicide.  These  matters  can  be  used 
as  well  defensively  as  offensively,  where  the 
facts  or  circumstances  call  for  such  charge. 

[t]  There  are  sevMal  bills  of  exception 
reserved  to  the  action  of  the  court  refusing 
to  permit  the  defendant  to  show  statements, 
made  by  the  deceased  in  the  absence  of  ap- 
pellant, showing  his  111  wlU  and  determina- 
tion to  bring  about  trouble  with  appellant  up- 
on his  meeting  him.  To  Illustrate  these 
questions,  this  occurred:  On  a  certain  oc- 
casion, at  what  the  witnesses  call  the  "horse 
races,"  the  deceased  called  appellant  and 
hla  brotbw  "cabarona,"  which  the  witnesses 


say  Is  one  of  the  most  Insolting  remarks 
known  in  the  Spanish  language.  Appelant 
and  his  brother,  who  were  in  a  boggy,  drove 
away,  and  after  they  drove  out  of  hearing  of 
the  deceased,  deceased  continued  to  use  sncb 
epithets.  Appellant  proposed  to  prove  this, 
the  state  objected,  and  the  court  excluded  it 
This  was  error.  It  tended  to  show  the  feel- 
ing of  the  deceased  toward  appellant;  it  also 
tended  to  solve  the  qnestlon,  which  was  vtrj 
sharply  contested  by  the  evidence  of  Feroba 
on  one  side,  and  appellant  on  the  othtf,  as 
to  who  b^an  the  difficulty.  Tlils  testlnKmy 
therefore  was  Important,  and  with  it  aU  be- 
fore the  Jury  thccr  m>7  have  takm  ai^- 
lant's  view  jof  it  that  deceased  bqan  the 
difficulty.  There  are  other  bills  of  en^itlim 
of  thia  same  character.  It  la  nnneoeasary  to 
go  over  those  bUls.  They  are  of  the  same 
nature  and  the  testimony  should  have  been 
admitted. 

[7]  Thaw  la  another  contention  1^  KppOr 
lant  Immediately  upon  cessation  d  the 
difficulty  appellant  rode  rapidly  home,  oc- 
cupying about  10  or  15  minutes.  Upon  readi- 
Ing  home  he  proposed  to  prove  Us  fatbtf 
and  mother,  as  well  as  by  himw^if,  what  he 
said  to  them  at  the  time  in  regard  to  this 
dlfflcnlty*  By  the  moth»  and  ts.tb«r  he 
could  prove,  as  well  as  by  hlmseU,  that  he 
was  nervous,  excited,  and  suffering  from  the 
wound  that  bad  beeai  Inflicted  upon  Um,  and 
bleeding.  Hla  father  and  mother  aaked  him 
about  the  dlfflcultr  and  how  it  came  about 
He  told  them.  The  court  declined  to  permit 
this  evidence  to  go  to  the  Jury.  Bis  state* 
ment.  In  svbstanoe,  was  about  as  be  testified; 
that  be  met  the  parties  and  they  Inststed 
several  times  on  his  getting  down  from  his 
horse  and  talking  with  them,  and  he  did  so, 
and  they  then  made  the  attack  upon  him, 
and  he  shot  one  of  them.  That  ceased  tbe 
difficulty,  and  he  got  on  his  bors^  and  rode 
home  rapidly.  We  are  of  the  opinion,  under 
a  long  list  of  authorltiee,  this  testimony  was 
admissible.  See  Branch's  Criminal  Law,  f 
342.  Mr.  Branch  thus  states  the  proposition: 
"If  res  gestte,  It  Is  error  to  exclude  defoid- 
ant's  statements,  made  sbortiy  after  the  diffi- 
culty, to  the  doctor  or  person  dressing  his 
wounds,"  dtlng  Craig  v.  State,  30  Tex.  App. 
621,  18  S.  W.  207;  Wakefield  v.  State.  50 
Tex.  Or.  R.  124, 94  S.  W.  1046.  For  other  cases 
see  the  above-dted  section  in  Ut.  Branch's 
work.  Again  he  states  this  rule;  "ISr- 
ror  to  exclude  statements  of  defendant  made 
a  short  time  after  the  difficulty,  wnere  they 
were  iustlnctively  made  and  while  under  ex- 
citement or  not  shown  to  be  not  spontane- 
ous." There  are  a  great  number  of  authori- 
ties cited  under  this  proposition  by  Mr. 
Branch,  which  we  deem  unnecessary  to  col- 
late in  the  opinion.  Again,  JOe  states  tbe 
rule:  "Where  defendant  reached  his  fiatber's 
house,  greatly  excited,  about  six  minutes 
after  the  shooting,  nmnlng  his  hone  at 
full  speed,  and  was  immediately  asked  lAst 
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was  tbe  matter,  biB  r^ly  waa  res  gestae,"  cit- 
ing Craven  v.  State.  40  Tex.  Cr.  R.  78.  90 
S.  W.  311.  122  Am.  St.  Rep.  799 ;  Douglass 
T.  State.  54  Tex.  Or.  B.  639.  114  S.  W.  808 ; 
Craig  T.  State.  30  Tex.  App.  621,  18  S.  W. 
207.  In  the  Cra^  Case  tbe  time  elapsing 
was  10  or  more  minutes.  Some  of  tbe  cases 
may  be  cited  here:  Oriffln  t.  State,  40  Tex. 
Cr.  R.  314,  60  3.  W.  366.  76  Am.  St  Rep. 
718;  Gray  v.  State,  47  Tex.  Or.  R  375,  83 
S.  W.  705;  Wakefield  t.  State.  60  Tex.  Cr. 
R.  124,  04  S.  W.  1046;  Douglass  t.  State, 
64  Tex.  Cr.  R  630,  114  8.  W.  808;  Clark  r. 
State.  56  Tex.  Or.  S.  203,  120  a  W.  179; 
Balner  t.  State.  148  8.  W.  735.  Tbese  re- 
maifes  will  i^ntly  to  tbe  Ulls  oC  exception 
wcTTtd  to  the  raUiiK  of  the  court  with 
itferenoe  to  the  oltertA  testlmoiiy  of  appel- 
lant's faUier,  motber,  and  hlmselt  upoa  this 
Issue.  The  facts  set  oot  in  tbe  bills  of  excep- 
tion pn^osed  to  be  shown  bring  It  within  the 
role  laid  down  by  tbese  nnmerons  decisions. 
Appellant  had  ridden  raiddly  from  the  scow 
of  file  tronUe  to  Ide  fttfaw*8  hoaa&  He  was 
nerrons,  exdted,  wounded,  and  bleeding. 
His  father  and  moOm,  while  examining  the 
wound,  asked  him  as  to  the  matter  and  how 
It  came  up.  He  told  them,  and  <4fiered  aU 
these  mattm  beftwe  tlie  Jraj.  The  court 
excluded  It.  We  hare  not  deemed  It  neees- 
aary  to  take  up  aU  the  bills  ot  exception  with 
reference  to  these  rarions  matters,  but 
enough  of  them  in  order  to  Illustrate  the  er- 
rors and  to  Indicate  to  tibe  trial  court  bow 
the  case  should  be  tried. 

[I]  There  Is  one  oQier  questI(nL  While  It 
Is  not  brought  forward  for  reversal,  It  may 
be  well  enongh  to  caution  the  trial  Judge 
80  that  It  may  not  occur  upon  anothOT  trial. 
Appellant  was  convicted  of  mnrder  In  the 
seamd  degree  and  allotted  ^bt  years.  Tbe 
court  chained  the  Jury  that  "malice  will  be 
Implied  from  an  unlawful  killing."  Then 
applying  the  law  to  this  part  of  tbe  case,  be 
instructed  the  Jury  that  If  appellant  unlaw- 
fully killed,  etc..  and  not  In  Jnstlflcatlon  of 
Mnu^  or  rather  in  self-defense,  he  would 
be  guilty  of  murder  in  the  second  degree. 
This  charge  Is  wrong.  See  Roberts  v.  State, 
166  S.  W.  651,  recently  decided  by  this  court, 
and  for  a  discussion  of  the  matter,  see  Miles 
State.  18  Tex.  App,  156,  opinion  by  Judge 
Hurt  Malice  will  not  be  implied  from  an 
unlawful  killing  necessarily.  There  are  sev- 
eral unlawful  kilUngB  out  of  which  malice 
may  not  grow,  or  from  which  it  cannot  be 
implied,  that  is  legally  implied.  Manslaugh- 
ter and  negligent  homicide  are  nnlawfal  and 
under  some  drcomstances  accidental  homi- 
cide might  be  unlawful.  We  mention  this 
so  that  upon  another  trial  this  matter  will 
not  occur. 

The  Judgment  Is  reversed,  and  tbe  cause 
is  ronanded. 


On  Motion  for  Rehearing. 

Iff]  Appellant  files  a  motion  for  rehearing, 
asking  that  the  court  pass,  upon  his  eighth 
bill  of  exceptions  in  view  of  another  trial. 
The  bill  recites  that  while  Mr.  Welslger  was 
testifying  for  the  state  he  stated  that  Kyle, 
Sylvan,  and  Saens  accompanied  him  to  the 
scene  of  the  homicide  in  an  automobile  the 
day  after  tbe  homicide,  and  there  met  and 
talked  with  state's  witness  Feroba,  through 
Saens  as  Interpreter.  State's  coimsel  then 
asked  this  question:  "What  was  interpreted 
to  you  by  Henry  Saens  as  to  Feroba'a  state- 
ment of  how  this  meeting  occurred?"  Sev- 
eral objections  were  urged  to  the  question, 
which  were  overruled,  and  witness  was  per- 
mitted to  testify  that  Saens  said  that  Feroba 
said  that  when  they  met  the  defendant  the 
latter  remarked,  "Now  I  have  got  you  where 
I  want  yon,"  or  **Here  Is  where  I  want  you." 
Various  objections  were  again  urged  to  the 
introduction  of  this  testimony.  In  the  man- 
ner presented  by  this  bill  this  testimony 
shouhl  not  hare  been  permitted  to  go  to  tbe 
Jury.  This  was  not  impeaching  the  testimony 
of  Saois,  but  it  was.  Wetslger's  recollection 
of  what  Saens  had  said  to  him,  interpreting 
what  the  Mexican  witness  Feroba  had  said. 
The  court  admitted  this,  it  seems,  upon  the 
theory  that  Welslger  was  contradicting  Kyle 
as  to  what  occurred.  Kyle  testified  that  he 
and  Weialger  understood  some  of  the  Mexi- 
can language,  and  that  be,  Kyle,  understood 
Feroba  to  say  to  Saens  that  the  defendant 
was  invited  from  his  horse  by  tbe  deceased. 
To  meet  this,  under  the  qualification  of  the 
bill,  the  court  permitted  Welslger  to  testify 
what  Saens  told  him,  W^ger.  W^siger 
was  not  testifying  what  be  understood  Fero- 
ba to  say,  but  only  as  to  what  Saens  told 
blm  that  Feroba  said.  Kyle  bad  testified 
what  he  understood  Feroba  to  say,  and  not 
what  Saens  had  told  him.  As  this  matter 
came  up,  it  was  not  admissible  In  the  con- 
nection In  which  it  was  offered.  If  the  mat- 
ter is  presented  in  the  same  way  upon  an- 
other trtal  the  testimony  should  be  rejected. 
The  Impeachment  of  Saens  might  be  a  dif- 
ferent proposition.  Wi^  therefore,  hold  that 
as  the  matter  Is  presraited  the  statement  of 
Sa^  would  not  be  admissible,  unless  it  be- 
came a  matter  of  impeachment  of  Saens. 
The  statement  of  Saens  would  not  be  orlgl- 
nal  testimony.  '  At  the  request  of  app^ant 
we  review  this  question.  We  hold  that,  as 
the  bill  is  presented,  the  testimony  of  W^slg- 
er  as  to  what  Saens  stated  was  not  original 
testimony;  it  might  or  might  not  be  Impeach- 
ing, owing  to  tbe  circumstances.  Inasmuch 
as  the  case  la  reversed  on  other  questions, 
we  call  attention  to  this  so  it  ma^  not  occur 
In  this  manner  again. 


Digitized  by 


944 


166  SOUTaWBSTBBN  BBtPORTER 


fTex. 


SCHNEIDER  T.  STATBL 

<G6iurt  of  OrlmlniJ  Appeals  of  Texas.  Feb.  26. 
1918.   Rehearing  Denied  Mar  31,  1913.) 

1.  GanciNAi,  Law  (|  1090^Nw)»8BiTr  of 
Bill  of  Bxckftioivb. 

A  ground  alleged  In  a  motion  for  new  trial, 
not  Terified  by  a  bill  of  exceptioni  or  eridence, 

cannot  be  coiuidered. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  U  2653,  2789.  280^-2^ 
2825-2827,  29217  2^  2948.  3201 ;  Dec.  Dig. 
I  1090.*) 

2.  LABCEVTT    (I  60*)— OWNEBSHIP— EVIDZNOE. 

In  a  prosecation  for  larceny  of  ice  from  a 
railroad  company,  evidence  hdd  anfficient  to 
•how  that  the  general  foreman  of  the  mechani- 
cal department  of  the  railroad  company  bad  a 
anffident  special  ownership  in  the  property 
stolen. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Gent  Dig.  Sfi  156-158;  Dec.  Dig.  i  60.*] 

S.  CBniiiTAL  Law  <i  922*)  —  Dzoeptionb — 
Tnnt. 

An  exception  to  the  refnsal  to  cliarge  on 
circumstantial  evidence  in  a  misdemeanor  case 
comes  too  late  when  made  for  the  first  time  on 
a  motion  for  new  trial. 

(Bid.  Note. — For  other  cases,  see  Criminal 
I^j^Gent  Dig.  if  2210-2218;    Dec  Dig.  { 

Appeal  from  McLennan  County  Oonrt;  Tom 
L.  McCullongh,  Judge. 

Harry  Schneider  was  convicted  of  larceny, 
and  he  appeals.  Affirmed. 

J.  P.  Alexander  and  Williams  &  Williams, 
all  of  Waco,  for  appellant  O.  Jfl.  Lane^  Aaat 
Atty.  Oen^  for  tbe  Stat& 

DAVIDSON,  P.  J.  This  la  a  misdemeanor 
tbeft  Appdlant  was  glvea  (me  day  In  tbe 
county  Jail. 

[1]  Appellant  in  bis  motion  for  new  trial 
Insists  that  the  verdict  is  contrary  to  tbe  law, 
in  that  it  was  rendered  by  a  jury  composed 
of  only  five  men,  and  was  not  signed  by  each 
juror,  but  was  signed  by  only  one.  It  is 
unnecessary  to  notice  this  question  other 
than  to  state  that  this  is  not  verifled  by  a 
bill  of  exceptions  or  evidence,  but  Is  simply 
allied  as  a  ground  of  the  motion. 

[2]  The  second  ground  alleges  tbe  Insuffi- 
ciency of  the  evidence,  in  that  it  fails  to 
show  that  tbe  property  alleged  to  have  been 
stolen  was  in  tbe  possession  of  the  alleged 
owner,  Miller.  We  are  of  oittnlon  that  the 
evidence  on  this  question  la  sufficient  to  show 

•For  oUur 


the  special  ownership  In  Bnilw.  His  testi- 
mony is  to  the  effect  that  he  was  the  general 
foreman  of  the  mechanical  department  of 
the  railroad  company,  and  in  such  ofiloe  be 
bad  charge  of  the  property  of  the  company. 
He  recalled  the  incident  of  the  arrest  of 
appellant  for  tbe  theft  of  Ice  from  the  Uniim 
Depot;  that  he  had  possession  of  what  be- 
longed to  the  International  &  Great  North- 
em,  bad  charge  of  the  property  of  the  Cot- 
ton Belt  International  &  Oreat  Northern  and 
Santa  F6  that  comes  Into  Waco,  and  "makes 
arrangements  for  Idng  the  trains."  The  evi- 
dence fnrther  shows  that  the  ice  was  brongbt 
by  one  of  the  employes  of  the  ice  company 
every  morning  for  the  train  and  placed  at 
said  point,  and  on  tbe  particular  morning  in 
question  appellant  sent  a  negro  to  get  the 
Ice,  and  was  putting  It  In  an  ice  box,  evi- 
dently for  the  purpose  of  Iceeping  cool  some 
soda  water  botdea.  BCr.  Miller's  testimony 
is  that  be  was  the  special  owner  of  the  prop- 
erty; at  leaat,  until  it  had  been  takm  <m 
board  the  train  and  passed  into  the  posMs. 
slon  of  the  management  of  Uie  train.  At  tiia 
time  appellant  got  11^  it  had  not  been  carried 
into  the  train.  Antdlairt^  who  was  a  nemra- 
boy  or  train  "buteh,"  sent  a  n^To  out,  got  the 
Ice,  and  took  If  for  Us  own  purposes.  Thm 
seema  to  be  no  evidence  to  the  contrary, 
so  far  as  ownership  is  concerned. 

13]  It  is  insisted  tbe  oonrt  erred  la  not 
diarging  on  drcnmatantlal  evidence.  This 
la  a  misdemeanor.  No  «peclal  cbaq(e  waa 
asked  appellant,  and  the  mily  exertion 
taken  waa  In  the  mottm  for  new  trlaL  Tlds, 
under  the  rulings  with  reference  to  misde- 
meanors is  not  sufficient,  and  cannot  be  con- 
sidered. 

Appellant  gave  an  exidanatlon  or  made  a 
statement  In  regard  to  the  matt^  which 
would  show  that  he  had  bought  the  property 
the  evodng  before  to  be  delivered  the  morn- 
ing he  sent  the  negro  to  get  It  This  was 
controverted  by  the  states  and  tbe  drcum- 
-etances  were  sufficiently  strong  to  sustain 
the  Jury's  verdict  In  finding  his  statement 
was  not  true.  In  other  words,  on  this  ques- 
tion it  was  a  fiict  case,  and  tbe  Jury  solved 
the  question  adversely  to  anKlIant.  We  do 
not  feel  Justified  under  tbe  evidence  in  re- 
versing the  Judgment  on  the  ground  it  does 
not  support  the  verdict 

The  judgment  is  affirmed. 
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STATE  T.  BASKOWITZ. 

(Sapieme  Court  of  MiMoari.    May  10,  1813.) 

1.  CONBTITUTIONAI.  LAW  (|  48*)— CORBTBUO- 
nOH  IN  FAVOB  or  CONSTirOTIonAUTT. 

In  determining  whether  a  statute  ia  con- 
■Ututional,  the  courta  ahoold  presume  in  favor 
of  its  validity  and  reiolTe  all  reaBonable  doubts 
in  its  favor. 

[Bid.  Note.— For  otber  cases,  see  Constitution- 
al Law,  CenL  Dig.  {  40;  Dec.  Dig.  i 
Statntes,  Cent.  Dig.  i  Btt.] 

2.  CoNBTiTUTioifAi:.  Law  (f  42*)— Pabtt  En- 
titled TO  Baisb  Questions— Pabtt  Con- 
victed, 

Defendant,  convicted  of  the  offense  dealt 
with  in  Bar.  St.  1908.  U  4828-1833.  section 
4828  of'  whidi  provides  for  the  re^atratlon 
of  bottles  by  manufacturers  or  dealers  in  soda 
and  mineral  water,  section  4830  defining  the 
sort,  ownership,  ana  class  of  bottles  a  trading 
In  which  oonstitntea  a  miBdemeanor,  aection 
4831  making  it  a  misdemeanor  for  any  junk 
dealer,  or  dealer  in  secondhand  bottles,  to  sell 
Boch  bottles  without  consent  of  the  owner,  and 
section  4iB32  making  possession  of  such  bottles 
by  jonk  dealers  prima  facie  evidence  of  unlaw- 
ful possession,  but  as  against  whom  no  search 
warrant  was  issued,  as  provided  by  section 
4833,  was  in  a  position  to  urge  the  uDcoosti- 
tutionaUty  of  aectioss  4828.  4830,  4831,  4SS2 ; 
but  since  he  did  not  sofrer  by  rMson  of  sec- 
tion 4833  he  ooold  not  quesncm  its  constitu- 
tionality. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  39.  40;  Dec  Dig.  {  42.*] 

8.  Tbadb-Mabks  and  Tbade-Naices  (f  48*)— 
BsoiBTEATiON— Sale  of  Masked  Bottles. 
B«v.  St  1908;  {|  4829-4833,  providing  for 
.  the  registration  of  trade-marks  by  all  manu- 
facturers of  glass  bottles,  bottlers  of  and  deal- 
ers in  mineral  and  soda  water,  or  any  other 
beverage  whatsoever,  applies  only  to  the  k^id 
of  bot&ei  used  in  the  aoda  and  mineral  water 
bnainen. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  H  48,  49;  Dec- 
Dig.  S  43.*] 

4.  Conbtitutionai.  Law  (|  211*)  —  Class 

LBOULATIOH  —  OONSIlTUnONAL  PBOBIBI- 
TIOH. 

Class  legislation,  dlacrlmlDattng  against 
some  and  favoring;  others^  ia  prohibited;  but 
legislation  which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  and  within 
the  iphore  of  its  operation  affects  aiiko  all  per- 
•ona  similarly  dtuated,  is  not  wittiin  the 
amendment 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Ijaw,  Cent  Dig.  |  678;  Dec.  Dig.  $  211.*] 

5.  Tbade-Mabks  and  Tbade-Naubs  ({  41*)— 
Rboistbation  —  Constitutionai.  Pbovi- 
BI0N8— Police  Power. 

Rev.  St  1009.  H  4829-4835.  providing  for 
the  registration  of  their  trade-marks  by  all 
partnerships;  corporate  bodies,  manufacturers 
of  glass  bottles,  bottlers,  manufacturers  of  and 
dealers  in  mineral  and  soda  water,  or  any  oth- 
er beverage,  who  use  bottle*  bearing  their 
names,  and  for  notice  of  such  registration,  and 
making  it  a  misdemeanor  for  any  junk  dealer, 
or  dealer  in  secondhand  bottles,  without  the 
written  consent  of  the  registered  owner,  to 
trade  in  Budi  bottle^  and  making  the  posses- 
sion pf  them  prima  ucie  evidence  of  unlawful 
possession,  and  providing  for  the  issuance  of 
a  search  warrant  to  discover  whether  any  such 
bottles  are  unlawfully  upon  the  premises  of 
perscms  oUier  than  the  owner,  does  not  sub- 
Ber\-e  the  public  safety,  health,  or  welfare,  and 


hence  presents  or  contemplates  no  phase  of  the 
police  power. 

[Eld.  Note.— For  other  cases,  see  Trade-Marks 
and^-IVade-Names,  Cent  Dig.  f  46;  Dec.  Dig. 

6.  CBnaBTAL  Law  (|  304*)-^udiczai.  Notice 
— BuBiNBSs  Methods  of  ^llbbs  op  Bbv- 

EBAOBS. 

The  court  cannot  judicially  notice  that 
bottlers  of  milk,  ale,  beer,  etc.,  do  business  just 
as  bottlers  of  soda  and  mineral  water  do;  but 
it  may  judidally  noUce  that  then  are  othen 
engaged  in  vending  beverages,  medicines,  etc., 
in  bottles,  who  may  desire  to  take  advantage 
of  the  law  (Rev.  St  1908,  S|  4829-1833)  pro- 
viding for  the  registration  of  trade-marks  by 
bottlers  of  and  dealera  in  mineral  and  soda 
water,  and  who  mi^ht  desire  to  be  protected 
froqi  the  loss  of  their  property  by  interposing 
the  criminal  provisions  of  section  4831. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  296^,  700-^7 ;  Dec  Dig. 
I  804.*] 

7.  CoNSTmmoNAX.  Law  (|  205*)  —  Class 
Leqislation— Reoulation  of  tbade  and 
Tbadb-Mabks— Bottling  Act. 

Bev.  St  S§  4829-4833,  providing  by  sec- 
tion 4828  Cor  the  registration  of  their  trade- 
marks by  all  partnerships,  corporate  bodies, 
manufacturers  of  glass  bottles,  bottlers,  manu- 
facturers of  and  dealers  in  mineral  and  soda 
water,  or  other  beverages,  using  bottles  stamped 
with  their  trade-marks,  and  for  the  giving 
notice  thereof.  providiii«  by  section  4831  that 
it  shall  be  a  misdemeanor  for  any  junk  dealer, 
or  dealer  in  secondhand  bottles,  without  the 
written  consent  of  the  owner,  to  destroy,  sell, 
or  traffic  in  such  bottles,  by  section  4832  mak- 
ing their  possession  by  junk  dealers  prima  facie 
evidence  of  unlawful  possession,  and  by  section 
4833  providing  for  search  warrants  to  discover 
unlawful  possession,  is  arbitrary  and  discrim- 
inatlng  class  legislation,  and  as  such  invalid  as 
In  violation  of  Const,  art,  4,  {  53,  aubd.  26, 
providing  that  the  General  Assembly  shall  not 
put  any  local  or  special  law  grandng  to  any 
corporation  or  individual  any  special  or  ex- 
clusive right  privilege,  or  immunity. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  691--624;  Dec.  Dig.  S 
205.*] 

8.  Statutes  (|  76*)  — Obnebal  ob  Special 
Law— CoKarirunoNAi.  Rbquibeiients. 

The  act  also  conflicts  with  Const,  art  4, 
S  53,  subd.  33,  which  declares  that,  where  a 
general  law  can  be  made  applicable,  no  local  or 
special  laV  shall  be  enacted,  and  that  whether 
a  general  law  could  have  been  applicable  is 
a  judicial  auestion,  An<x  it  ia  limited  to  soda 
and  mineral  water  dealers  only,  does  not  allow 
purchase  from  the  registered  owner,  and  in- 
stead of  making  any  person  guil^  of  the 
things  prohitdted  makes  only  JanK  dealera  and 
dealen  in  secondhand  bottles  guilty. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  77H-78%;  Dec  Dig.  |  76.*] 

Woodson,  Brown,  and  Walker,  JJ.,  dissent- 
ing. 

In  Banc.  Appeal  from  St  Lools  Court  of 
Criminal  Correction ;  Calvin  N.  Miller,  Judge. 

S.  Baskowits  was  convicted  of  a  violation 
of  the  Bottling  Act,  and  he  ai^)eals.  Re- 
versed, and  defmdant  discbarged. 

Jamison  &  Thomas,  of  St  Louis,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Gen.,  and 
John  M.  Dawson,  Asst  Atty.  Gen.  (Phillips 
W.  Moss,  of  St  Louis,  of  counsel),  tor  re- 
^Kindent 
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BOT,  C  Defondant  wu  couTlcted  of  Tio- 
la  ting  what  la  sometimea  called  the  "Bottling 
Act"  of  iSas  (Lawa  1885,  page  101),  aa  amend- 
ed In  1883  (Lawa  1893,  page  256),  being  aee- 
tlons  4829  to  4833,  InclnslTe,  of  the  Bevlaed 
Statntea.  Section  4829  provided  for  ttie  reff- 
latratlon  of  thetr  trade-marka  by  "all  part- 
nerahlpe,  corporate  bodies,  manofactorem  of 
glaaa  bottlea,  bottlers,  manufactaren  of  and 
dealers  In  mlno^  waters,  soda  water,  or 
any  other  berer^^es  whatsoever,  who  may 
use  boxes,  trays,  bottle^  sli^oiis.  Jugs  or 
any  other  vessd  upon  which  shall  aiqiwar  the 
name  or  names  of  the  partnerships,  crapo- 
rate  bodies,  dealers,  manufactorera  or  bot- 
tlers, or  other  mark  of  ownership  stamped, 
engraved,  cnt,  etdied,  or  in  any  manner  af* 
fixed  thereon,**  and  for  the  giving  of  notice 
of  such  registration  publication. 

Section  4831  makes  it  a  misdemeanor  for 
any  Junk  dealer  or  dealer  In  secondhand 
bottles,  or  others  therein  named,  without 
tb»  written  consent  of  the  owner  or  owners 
thereof  to  trade  or  traffic  in,  boy  or  sell, 
or  to  wUlfnlly  mar  or  erase  a  name,  mark, 
or  mariEs  thereon,  or  to  willfully  break,  de- 
stroy, or  <rtherwise  Injure  any  amA  bottle, 
tray.  Jug,  or  siphon  so  marked  and  stamped, 
a  description  of  which  shall  have  bem  filed 
and  published  as  provided  in  the  two  pre- 
ceding sections,  or  to  ffll  any  such  bottle, 
Jug,  or  siphon  with  mineral  water,  soda  vra- 
ter,  seltzer  water,  or  any  aSrated  waters 
or  other  beverage  whatsoever,  or  any  other 
article  of  merchandise,  medicine,  compound, 
or  preparation  for  the  purpose  of  sale  or 
traffic.  Section  48^  makes  the  possession 
1^  such  vessels  by  junk  dealers,  secondhand 
dealers,  and  others  prima  fbde  evidence  that 
such  possession  ts  unlawfuL  Section  4833 
provides  fer  tlie  issuance  of  a  search  war* 
rant  to  discover  whethtt  any  such  vessels 
are  unlawfully  upon  the  premises  of  pez^ 
sons  other  than  the  owner. 

The  material  part  of  the  Information  la 
as  foOlows:  "That  on  Jnly  21,  1902,  James 
M.  Dnplech  Bottling  Company  were  bottlers, 
manufacturers  of  and  dealers  In  mineral  wa- 
ter, soda  water,  and  other  beverages,  and 
used  bottles  upon  which  appeared  their  name 
and  mark  of  ownership,  stamped,  cnt  and  af- 
fixed thereon,  to  wit:  'James  M.  Dupiech  & 
Oompany,  St  Louis,  Mo.*  And  on  said  date 
the  said  James  M.  Dnplech  Bottling  Com- 
pany, they  having  an  office  within  the  limits 
of  St  I^nis,  Mo.,  filed  with  the  recorder 
of  deeds  of  said  dty  a  description  of  said 
bottles  and  of  the  name  and  mark  of  owner- 
ship of  the  same,  to  wit:  'James  M.  Dnplech 
&  Company,  St  Louis,  Mo.*  And  the  said 
James  M.  Dnplech  BotUlng  Company  publish- 
ed in  the  St  Louis  Chronicle,  a  dally  news- 
paper published  in  said  dty,  twice  a  week 
for  two  successive  weeks,  to  wit,  July  9tb, 
July  12tb,  July  16th,  and  Joly  19th,  a  notice 
of  the  above-stated  facts.  That  In  the  dty 
of  St  Louis,  on  the  10th  day  of  June,  1911, 
S.  Baskowltz  was  a  Junk  dealer  la  second- 


hand botUea.  and  did  In  aald  cttr,  wtQwnt 
the  written  consent  of  James  If.  Dnplech 
Bottling  Gonoany,  trade  and  traffic  In,  buy 
and  sell,  flfty-dght  bottles  of  the  said  James 
M.  Dupiech  Bottling  Company,  having  his 
name  and  nmtk  of  ownersblK  to  wit;  'James 
M.  Dnplech  &  Company,  St  Lotrls,  Mo.,' 
stamped,  cut  and  affixed  thereon,  the  de- 
scription of  which  had  been  filed  and  poUlaii- 
ed,  aa  aforesaid.*' 

Defendant  promptly  filed  a  motion  to  qnaah 
the  information,  for  the  reaaon  that  the 
statute  under  which  the  taiformation  Is  filed 
is  In  violation  of  articles  4  and  5  of  the 
amendment  to  the  Gonstitntlon  of  the  Unit^ 
ed  States,  and  of  section  1,  art  14,  of  such 
amendment  and  in  violation  of  sections  4, 
20,  23,  28,S0^art2;andof  section  08  of 
article  4,  of  our  state  Constitution.  The  mo- 
tion waa  overrul«l. 

The  evidence  was  suffid^  to  sliow  a  reg- 
istration of  the  trade-mark  and  the  publica- 
tion of  notice  thereof,  as  alleged  In  the  In- 
formation. 

The  only  evidence  as  to  the  guilt  of  the 
defendant  is  an  admission  made  by  Om  de- 
fendant for  the  purpose  of  the  trial,  and 
made  at  the  time  of  the  trial,  that  he  abip- 
ped  or  deUvered  to  the  St  Louis  &  San 
Frandaoo  Railroad  Company  in  the  dty  at 
St.  Loula,  for  ahitment,  the  bottles  In  qme- 
tion  to  (me  Orady  at  Flat  Blver,  Ifow 

The  evidence  for  the  state  shows  that 
there  is  in  St  Louis  a  corporatiim  known 
as  the  Missouri  Bottlers'  Association,  ot 
wlilcfa  most  of  the  dealers  in  soda  water  In 
that  city  are  atocfcholdon.  'That  associa- 
tion does  not  manufacture  or  deal  in  soda 
water  or  other  beverag».  It  is  mer^  a 
"clearing  honstf '  for  the  bottlea  of  its  mem- 
bers. ThB  members  of  that  asaodation  in 
the'oourae  of  their  business  gathw  np  the 
bottiea  of  the  other  members  of  the  associa- 
tion and  take  than  to  it,  where  Qi^  are 
distributed  to  the  proper  owners,  who  pay 
to  the  association  a  so-called  salvage  of  10 
coits  a  dosen.  The  association  pays  to  per^ 
sons  not  its  mnnbers  a  salvage  of  0  cents 
a  dozen  fbr  sndk  bottles.  These  bottles  cost 
the  dealer  new  from  80  to  S5  coits  a  dosoL 
There  is  no  evidence  in  the  case  aa  to  the 
price  at  which  the  dealers  sell  their  goods  in 
botUa 

There  waa  conflicting  evidence  as  to  wlieth- 
er  the  Missouri  Bottlers'  Assodation,  as  the 
agent  of  Its  members.  Issued  cards  aathinis- 
Ing  secondhand  dealers  and  ottiers  to  boy 
and  sell  the  bottles,  and  a  dedaraticm  of 
law  covering  that  point  waa  given  by  the 
court  The  trial  was  btfore  the  court  with- 
out a  Jury. 

It  is  claimed  by  the  appellant  that  the 
statute  is  in  contravention  of  section  63  «f 
article  4  of  our  state  Constitution,  whldi 
prohibits  what  is  ordinarily  known  as  "daas 
legislation." 

We  are  enjoined  to  proceed  with  eaatloD 
In  the  consideration  of  this  gnesti<m.  and  to 
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rescdTe  all  -reaaonabte  4onbts  In  fiivor  of  the 
validity  of  tbe  statute,  and  to  indulge  all 
reasonable  Infenoices  In  sapjMrt  of  It  Oool- 
er  on  Const  Urn.,  page  227 ;  State  t.  Price, 
229  Mo.  loc.  dt  678,  129  8.  W.  6Sa  A 
strong  itresnmption  exists  in  favor  of  tbe 
validity  of  a  statnte.  Sbohoney  v.  Railroad, 
231  Mo.  loe.  dt  148,  182  B.  W.  10B9.  Ann. 
Cas.  1912A,  1148. 

The  conrts  have  hdd  v^  nniforndy  that 
the  state  may  legislate  In  regard  to  a  dass, 
hot  cannot  orMtrorily  divide  that  dan  into 
two  parts,  giving  to  one  part  a  privily  or 
subjecting  it  to  restrictions  which  do  not 
apply  to  the  others  In  tbe  same  class.  State 
V,  Julow,  129  Mo.  loc.  dt  177,  81  S.  W.  781, 
29  R.  A.  257,  GO  Am.  St  Bep.  443;  State 
T.  Walsh,  186  Mo.  loc.  dt.  405,  37  S.  W. 
1112,  35  L.  R.  A.  231 :  State  v  Ashbrook,  164 
Mo.  375,  55  S.  W.  fl27,  48  L.  B.  A  266,  77 
Am.  St  R«p.  765;  Gundllng  v.  Chicago,  177 
U.  S.  loc.  dt  188,  20  Sup.  Ct  633,  44  b.  Ed. 
726. 

This  court,  In  State  v.  Dlnnlsse,  109  Mo. 
434,  19  8.  W.  92,  held  that  the  words  ["any 
other  beverages  whatever"]  must  be  constru- 
ed to  mean  beverages  of  the  same  kind  as 
mineral  or  soda  waters,  and  that  spirituous 
liquors  were  not  of  that  kind.  We  conclude 
.that  the  statute,  for  the  same  reason,  does 
not  apply  to  mait  or  fermented  liquors. 

Now  It  appears  from  the  evidence  that 
soda  water  is  sold  In  bottles,  and  that  the 
owoership  of  the  bottles  Is  retained  by  the 
dealer.  The  course  of  dealing  In  the  trade 
Is  such  that  the  bottles  get  scattered  about 
beyond  the  knowledge  of  tbe  owners  In 
such  numbers  that  tbey  have  established  tbe 
Missouri  Bottlers*  Association,  whose  sole 
business  seems  to  be  that  of  acting  as  a 
dearlng  bouse  for  the  bottles.  It  thus  ap- 
pears that  tbe  bottles  of  the  soda  water  deal- 
ers are  a  property  used  In  a  peculiar  way, 
making  them  the  special  prey  of  junk  deal- 
ers and  dealers  in  secondhand  bottles. 

If  It  be  suggested  that  the  dealers  in  malt 
and  spirituous  liquors  do  business  in  very 
much  tbe  same  way,  and  are  entitled  to 
the  same  kind  of  protection  for  tbdr  bot- 
tleSi  kegs,  and  boxes,  we  suggest  that  the 
mere  fact  that  beer  and  whisky  are  intoxi- 
catlDg,  while  soda  and  mineral  waters  are 
not  niay  have  caused  the  Legislature  to 
furnish  protection  to  one  dass  and  refuse 
It  to  the  other.  Such  distinction  is  not,  to 
say  the  least  arWnrj/,  bat  one  which  we 
XDDst  presume  the  Legislature  fully  con- 
sidered. The  Act  that  this  court  migbt  dis- 
agree with  the  Leglslatare  as  to  snch  a 
policy  does  not  Justtfy  us  in  interfering  with 
the  constitutional  iwwer  of  legLdatlon. 

Dealers  in  milk  and  cream  deliver  their 
goods  in  vessels  the  ownership  ot  vrtildi  Is  re- 
tained by  the  dealer.  Bat  milk  is  ordina- 
rily so  delivered  at  fixed  places  of  resld«ice 
to  persons  of  known  responsibility,  and 
those  vessels  are  ordinarily  regularly  col- 


lected by  the  same  persons  who  ddivered 
them  to  tlie  customer.  There  is  not  in  the 
dairy  business,  so  far  as  we  know,  such 
Bcatterbig  of  vessels  amcmg  unknown  and 
irresponslhle  persons  and  in  unknown  places 
as  Is  the  case  In  the  soda  water  bosinesB.  A 
few  milk  vessels  may  be  occasionally  lost 
or  appropriated  by  Junk  and  secondhand 
dealers,  bat  from  the  Terj  nature  of  the 
business,  the  losses  In  the  dairy  business 
cannot  even  approximate  that  in  the  eoda 
and  mineral  water  bnsUess.  The  Legisla- 
ture may  have  taken  the  view  that  dairy* 
taim  would  not  take  the  benefit  of  the  ad, 
as  their  losses  would  not  Justify  tbe  ex- 
pense of  registering  their  trade-mark  and 
pabll^ing  the  notice.  Hence  we  cannot 
condude  that  in  distinguishing  betwem  the 
dairyman  and  tbe  soda  water  dealer  the 
Legislature  acted  arbitrarily. 

If  there  is  any  other  dass  of  dealers 
whose  business  is  conducted  in  such  a  way 
as  to  make  their  exclusion  from  tbe  bene- 
fits of  the  statute  an  arbitrary  distinction 
on  the  part  of  the  L^slature,  our  atten- 
tion has  not  been  called  to  It  Whoever  as- 
serts the  unconstitutionality  of  a  statute 
must  be  able  to  show-  In  wbat  respect  bis 
assertion  Is  well  founded. 

In  People  v.  Gannon,  189  N.  Y.  82,  84  N. 
R  769,  36  Am.  St.  Rep.  668,  the  court  upheld 
a  similar  statute  giving  protection  to  dealers 
in  soda  and  mineral  water,  beer,  dder,  milk, 
cream,  medicines,  and  other  things  therdn 
mentioned.  It  must  be  said,  however,  that 
tbe  question  as  to  whether  that  statute  was 
"class  legislation"  was  not  discussed. 

In  Uppman  v.  People,  175  111.  101,  51  N. 
E.  872,  the  court  held  unconstitutional  a 
statute  with  provisions  similar  to  ours  for 
tbe  protection  of  dealers  in  "ale,  porter,  lag- 
er beer,  soda,  mineral  water  or  other  bev- 
erages" That  court  In  the  course  of  its 
opinion,  said:  "This  act  singles  out  one 
branch  of  a  dass  of  manufacturers  and 
dealers  who  may  have  occasion  to  use,  or 
who  do  ose,  in  their  business  bottles,  bar- 
rels, kegs,  or  other  packages  for  their  goods. 
It  selects  those  whose  particular  manu- 
facture or  stock  consists  of  certain  varieties 
of  drink.  No  other  person  who  manufac- 
tures any  produd  or  sells  It  in  casks,  bar- 
rels, kegs,  bottles,  or  boxes  can  avail  hlm- 
sdf  of  the  privilege  of  registering  his  trad»- 
mariEs  or  of  the  consequent  protection,  but 
the  act  denies  to  him  tbe  jHrlTU^Ees  afforded 
to  those  named  in  the  act  The  grocer, 
fhrmer,  fmlt  dealer,  merchant  dn^xlst,  or 
other  dealer  or  manutedurer  cannot  avau 
himself  of  the  privileges  or  remedy  afforded 
by  this  ad  to  protect  himself  against  the 
loss  of  his  pnqwrty  under  ttw  same  elrcunr- 
Btances." 

It  will  be  notleed  tbat  the  court  mtirdy 
overlooked  the  differenoe  in  the  nature  and 
method  of  the  business  of  the  soda  -vntet, 
dealer  as  compared  with  the  business  of  the 
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fanoer,  grocer,  fruit  dealer,  mwcbant,  and 
druKiAst  It  l8  true  in  atatatory  aa  well  aa 
In  common  law  that  where  the  reaaon  ceases 
the  law  itsdf  should  ceasew  In  1801  the 
Legislatare  of  Illinois  attempted  to  remedy 
the  defects  of  their  form^  statute  1^  enact- 
ing a  statute  giving  similar  protection  to  all 
owners  of  "cans,  tubs,  flrklna,  boxes,  bot- 
tles, casks,  bonds,  kegs,  cartons,  tanks,  foun- 
tains, vessels  or  contalnws"  without  any  lim- 
itation as  to  the  business  in  connection  with 
which  such  vessels  were  used.  The  court 
in  Horwich  v.  Walker-Oordon  Laboratory, 
205  lU.  497,  68  N.  B.  938,  08  Am.  St.  Rep. 
254,  held  it  unconstitutional  aa  granting  to 
owners  of  the  specific  class  of  personal  prop- 
erty rights  and  privileges  not  given  to  own- 
ers of  other  personal  property.  We  concede 
that  the  case  was  properly  decided.  It 
should  have  been  otherwise  If  the  act  had 
provided  protection  for  such  articles  as 
named  when  used  In  connection  with  some 
business  peculiarly  requiring  a  kind  of  pro- 
tection not  necessary  for  other  property.  In 
Commonwealth  v.  Anselvich,  186  Mass.  376, 
71  N.  E.  790,  104  Am.  St.  Bep.  590,  a  statute 
was  upheld  giving  similar  protection  to  deal- 
ers in  beverages,  milk,  and  cream.  The 
court  said:  "The  defendant  contends  that 
the  statute  improperly  gives  advantages  to 
certain  classes  of  persons,  which  others  do 
not  have.  In  this  he  Is  mistaken.  It  makes 
provisions  in  reference  to  a  kind  of  prop- 
erty, used  In  a  peculiar  way,  which  is  of 
such  a  nature  as  to  call  for  peculiar  provi- 
sions for  the  protection  of  the  public  and  of 
its  owners  against  the  fraud  of  evildoers. 
So,  too,  the  provision  making  possession  by 
an  agent  or  dealer,  without  the  written  con- 
sent of  or  purchase  from  the  owner,  prima 
facie  evidence  of  a  violation  of  the  statute 
Is  not  class  legislation.  The  peculiar  condi- 
tions referred  to  In  this  part  of  the  statute 
have  such  a  probable  connection  with  the 
commission  of  the  offense  that  tbe  Legisla- 
ture well  may  legislate  in  reference  to  them. 
It  is  not  persons  who  are  particularly  dealt 
with  in  the  statute,  but  the  conditions  which 
pertain  to  their  occupation  and  business.  It 
is  in  the  power  of  tbe  Legislature  to  make 
certain  conditions  prima  fade  evidence  of 
the  commission  of  a  crime,  and  this  Is  a  com- 
mon kind  of  legislation.  Commonwealth  v. 
Williams,  6  Gray  [Mass.]  1;  Holmes  v.  Hunt, 
122  Mass.  SOB,  518  [23  Am.  Rep.  881] ;  Com- 
monwealth T.  Hall,  128  Mass.  410  [36  Am. 
Rep.  387] ;  Commonwealth  t.  Barber,  143 
Mass.  560  [10  N.  E.  330] ;  Commonwealth  v. 
Ifitoxicatlng  Liquors,  172  Mass.  8U  [52  K. 
B.  888]." 

We  do  not  affirm  that  there  is  no  line  of 
business  so  similar  to  the  soda  water  busi- 
ness that  a  legislative  distinction  between 
Uiem  would  be  arUtrary  and  against  the 
Constitution.  We  base  our  conclusion  on  the 
taxt  that  if  sudi  similar  busineBs  does  exist 
it  is  not  80  well  known  that  we  can  Judi- 


cially notice  It;  and  the  detendant  has  not 
furnished  any  evidence  of  it. 

2.  niere  was  evidence  tending  to  prove 
that  defendant  trafficked  in  the  bottles  as 
charged.  His  possession  of  them  and  sUp- 
irtng  them  to  another  party  was,  under  the 
statute,  prima  fade  proof  that  he  did  so  tiraf- 
fic  in  the  bottles.  The  Legislature  lus  the 
power  to  provide  that  c^taln  facta  shall 
constitute  prima  fade  proof  of  a  controvert- 
ed fact  Cooley's  Con.  ^Ltm.  524  et  seq. ; 
Coe  T.  Bitter,  86  Mo.  loc  dt  2S2;  People 
T.  Gannon,  139  N.  T.  32,  34  N.  B.  758.  36 
Am.  SL  R^  668;  OommouwealUi  T.  Ansd- 
vich,  supra. 

3.  It  Is  unnecessary  for  ns  to  pass  on  the 
validity  of  section  4833  In  r^ard  to  pro- 
ceedings under  a  search  warrant  That  sec- 
tion l8  not  Involved  in  this  case;  and  If  It 
is  Invalid  such  fact  does  not  In  the  least 
affect  the  other  sections  under  discussion. 
Commonwealth  v.  Anselvich,  supra;  State 
T.  Heger,  104  Mo.  loc  dt  716.  93  S.  W. 
252. 

4.  It  Is  contended  that  the  provision  of  the 
statute  requiring  the  written  consent  of  the 
owner  to  authorise  one  to  traffic  in  the  bot- 
ties  deprives  the  defendant  of  his  liberty  and 
property  without  due  process  of  law.  Ap- 
pellant's brief  has  the  following:  "It  i» 
made  unlawful  by  this  act  to  purchase  from 
the  owner  thereof  one  of  these  receptacles 
bearing  the  registered  mark  without  first  or 
at  the  same  time  obtaining  the  written  con- 
sent of  the  owner  to  make  the  purchase 
This  is  an  unreasonable  restraint  upon  the 
right  to  buy  and  sell  personal  property  such 
as  that  specified,  for  the  reason  that  the 
original  owner  has  a  right  to  sell  his  prop- 
erty, whether  he  first  secures  his  own  writ- 
ten consent  or  not,  and  if  he  has  sudi  right 
then  (lis  purchaser  has  an  equal  right  to  buy 
the  same  from  such  owner."  We  see  no  sncb 
incougrulty  in  the  law.  It  does  not  invali- 
date a  sale  not  evidenced  by  writing.  Bot- 
tles sold  by  the  dealer  pass  out  from  under 
that  law,  BO  far  as  it  may  affect  the  right 
of  people  to  traffic  In  them.  The  written 
consent  is  not  necessary,  except  where  the 
title  remains  In  the  owner  of  the  trade-mark. 
As  was  said  in  People  v.  Cannon,  supra: 
"Under  the  broadest  definition  of  the  term 
'liberty,'  as  used  in  the  Constitution,  it  is 
not  probable  that  any  one  would  contend 
that  it  covers,  or  ought  to  cover,  the  Uberty 
of  dealing  In  property  which  tiie  original 
owner  has  not  sold  to  any  one  or  anthoriied 
any  one  else  to  deal  in." 

The  Judgment  Is  afflmied. 

WILUAM8,  a,  CODCniiL 

FABIB,  J.  Defadant,  eonvlcted  of  a 
misdemeanor  and  lined  in  tbe  St  Louis  court 
of  criminal  correction,  for  that,  as  it  was 
charged,  he  had  violated  the  HMroTisloBs  of 
section  4831,  B.  S.  of  fifo.  1808,  anwais  to 
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tUB  court,  (fhallenglitt  the  constitutional 
validity  of  aections  4831  and  4832,  R.  8.  of 
Bfo.  190B:  His  attack  Is  bottomed  on  tbe 
broad  diarge  that  these  eectloos.  which  came 
Into  onr  atatates  In  1886  through  an  act  en- 
titled "An  act  to  protect  the  property  of  man- 
nfactarers,  bottlers,  and  dealers  In  mineral 
wat^  uofSa.  water,  and  other  beTerages 
from  the  loss  of  their  -  siphons,  bottles  and 
boxes"  (Laws  of  Ifo.  1886,  p.  161  et  seq.).  ftU 
within  the  eatery  of  those  enactments 
whldk  are  denoimeed  as  "class  legislation." 
The  specific  <^arge  contained  In  the  In- 
formation Dpon  which  defendant  was  con- 
Tlcted.  with  caption  and  formal  parts  omit- 
ted, la  aa  follows:  "That  on  September  20, 
1898,  James  Bf.  Dnplecb  ft  Company  were 
bottlers,  manufaeturraa  of  and  dealers  in 
mineral  water,  soda  water  and  other  bever- 
ages, and  used  bottles  upon  which  appeared 
tiielr  name  and  mark  of  ownership,  stamped, 
cnt  and  affixed  thereon,  to  wit:  'James  M. 
Dupledi  ft  Company,  St  Lonls,  Mo.'  And 
on  said  date  the  said  James  M.  Duplech  ft 
Company,  they  having  an  office  within  the 
Umits  Of  St  Louis,  Mo.,  filed  with  the  re- 
corder of  ^eds  of  said  dty  a  description  of 
said  bottles  and  of  Uie  name  and  mark  of 
ownership  of  tbe  same,  to  wit:  'James  M. 
Dn[dech  ft  Company,  St  Louis,  Mo.'  And 
the  said  James  M.  Duplech  ft  Company  pub- 
lished In  the  St  Louis  Chronicle,  a  daily 
newspaper  published  In  said  city,  twice  a 
week  for  two  successive  weeks,  to  wit,  July 
2Sth,  July  30th,  August  4th,  and  August 
6th,  1898,  a  notice  of  the  above-stated  facts. 
That  In  the  city  of  St  Louis,  on  the  10th  day 
of  June,  1911,  S.  Baskowltz,  was  a  Junk 
dealer  in  secondhand  bottles,  and  did  In 
said  dty,  without  the  written  consent  of 
James  M.  Duplech  &  Company,  trade  and 
traffic  In,  buy  and  sell,  fifty-eight  bottles  of 
the  said  James  M.  Duplecb  &  Company,  hav- 
ing hiB  name  and  mark  of  ownership,  to 
wit,  'James  M.  Duplech  •&  Company,  St. 
Louis,'  stamped  out  and  affixed  thereon,  the 
description  of  which  had  been  filed  and  pub- 
lished, as  aforesaid,  contrary  to  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state." 

The  proof  offered  tended  to  show  proper 
compliance  by  James  M.  Duplech  ft  Co.  with 
the  proTlalona  of  sections  4829  and  4830,  R. 
S.  of  Mo.  1909.  touching  the  registry  or 
trade-marking  of  the  bottles  about  which  the 
controversy  here  revolved.  The  possession, 
which  Is  by  the  provisions  of  section  4832, 
supra,  made  prima  facie  evidence  of  guilt 
appears  In  the  record  by  the  following  ad- 
mission: "That  on  or  about  the  10th  day  of 
June,  1911,  that  the  defendant  S.  Baskowltz, 
shipped  or  delivered  to  the  St  Louis  &  San 
Frandaco  Railroad  Company  In  the  city  of 
St  Lonls  the  bottles  In  question  (or  8hli>- 
ment  to  one  Grady  at  Flat  River,  MissourL" 
Defendant  was  diarfed  In  tlie  buCormation 


as  "a  junk  dealer  In  secondhand  bottles," 
while  the  proof  on  this  point  showed,  and 
all  It  showed,  that  he  "ran  at  16th  and  Mor- 
gan streets  a  secondhand  bottle  shop." 
Further  facts,  if  after  a  discussion  of  and  a 
passing  upon  the  constitutional  questions 
raised  they  shall  yet  be  pertinent,  will  be 
set  out  In  the  subjoined  opinion.  • 

Opinion. 

[1]  We  are  conceding  and  not  controvert- 
ing the  general  limitations  by  which  we  are 
he^^ed  about  in  reaching  a  conclusion  touch- 
ing whether  a  statute  Is  constitutional  or 
unconstttutionaL  We  fully  recognize  the 
rule  which  enjoins  the  entertaining  of  a  pre- 
snmption  In  favor  of  the  validity  of  a  stat- 
ute, as  well  as  the  rule  which  requires  us 
to  resolve  all  reasonable  doubts  In  favor  of 
validity,  and  to  Indulge  all  reasonaCle  Infer- 
ence In  support  thereof.  State  v.  Thompson,* 
144  Mo.  S14.  46  8.  W.  191;  State  v.  Watts. 
Ill  Mo.  6S3,  20  S.  W.  287 ;  Kelly  v.  Meeks, 
87  Mo.  386.  In  passing  It  may  be  said  that 
there  is  no  paucity  or  meagerness  of  aver- 
ment on  defendant's  part  as  to  the  Constitu- 
tion or  Constitutions,  and  the  provisions 
thereof,  which  are  alleged  by  defendant  to 
be  violated  by  the  statutes  under  considera- 
tion.. He  specifically  urges  that  section  1 
of  the  fourteenth  amendment  and  the  fifth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  as  well  as  the  whole  of  section  53 
of  article  4  of  the  Constitution  of  Missouri, 
sections  4,  11,  and  30  of  article  2  of  the  Con- 
stitution of  Missouri,  all  are,  and  each  of 
them  is,  violated. 

[2,  3]  As  premises  (minor  they  may  be,  but 
premises  nevertheless)  we  all  agree  we  take 
It  (a)  that  the  defendant  Is,  In  the  Instant 
case,  In  a  position  to  urge  the  unconstitu- 
tionality of  both  sections,  supra,  because  he 
was  convicted  for  the  violation  of  the  sub- 
stantive provisions  of  section  4831  by  and 
through  the  use  against  him  of  certain  facts 
(not  of  direct  proof  within  themselves)  made 
prima  facie  evidence  of  such  violation  by 
section  4832;  and  (b)  that  the  construction 
put  upon  tbe  sections  under  consideration 
by  tbe  case  of  State  v.  Dlulsse,  100  Mo.  434. 
19  S.  W.  92.  holding  that  the  sort  of  bottles 
and  containers  referred  to  were  those  used 
in  the  soda  and  mineral  water  business 
only,  was  and  is  a  correct  holding  of  the 
application  of  these  sections. 

We  concede  the  correctness  of  the  view 
that  section  4833  Is  not  in  any  wise  Involved 
in  this  case.  This  for  tbe  reason  urged 
that  defendant  not  havli^  suffered  In  any 
wise  by  reason  of  Its  provisions,  Is  not  in  a 
position  to  challenge  the  constitutionality 
thereof.  Be  cannot  stand  for  afield  and 
moot  questions,  to  entertain  the  court  withal, 
but  he  must  have  been  In  a  position  to  be 
hurt  and  to  have  suffered  hurt  In  some  wise, 
before  he  can  be  heard  to  oomfdaln.  Neces- 
sarily the  scope  of  this  Inquiry  must  Intdade* 
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also,  McUoiis  4829  and  4830;  for  secttons 
4831  and  4832  refer  to  the  aforemendoned 
sections  for  the  defining  of  the  sort,  owner- 
ship, and  designated  class  of  bottles  (1.  e., 
"registered  soda  and  mineral  water  bottles"), 
the  trading  and  trafficking  In  which  constl- 
tntes  the  misdemeanor  denounced.  Section 
4831  draws  its  whole  force  and  Ttrlllty  from 
the  two  preceding  sections,  and  in  fact 
makes  specific  reference  thereto.  Without 
the  provisions  of  sections  4829  and  4830  no 
offense  exists,  nor  could  any  prowcntloii  be 
maintained. 

Granting  so  mnch,  in  the  light  of  these 
concessions  and  agreed  premises,  let  ns  ana- 
lyze the  sections  before  us.  Section  4831  de- 
clares that  It  Is  "unlawful  for  any  partner- 
ship" (there  Is  no  limitation  as  to  kind  of 
partnership,  or  other  words  of  Umitatl<m,  or 
words  calling  for  the  application  of  the  doc- 
trine of  ejusdem  generis),  "corporation" 
Oigain  there  are  no  words  limiting  the  appli- 
cation to  any  particular  sort  of  corporation, 
or  corporation  of  any  particular  business) 
"dealer"  (evidently  any  dealer,  possibly  ex- 
cepting those  mentioned  in  Mr.  Hoyle's  trea- 
tise), "manufacturers"  (of  any  and  whatever 
kind),  "bottlers.  Junk  dealers,  or  dealers  in 
secondhand  bottles,  without  the  written  con- 
sent of  the  owners,  *  *  *  to  trade  or 
traffic  in,  buy  or  sell,  •  *  •  any  such 
box,  tray,  bottle.  Jug,  or  siphon  so  marked 
or  stamped,  •  •  •  and  any  partnership, 
corporation,  manufacturer,  bottler,  junk  deal- 
er or  dealer  In  secondhand  bottles  who  shall 
violate  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor." 

[4]  Certain  canons  of  coDstractlon  have 
been  laid  down  for  us.  In  Barbier  v.  Con- 
noUy,  113  U.  S.  32,  6  Sup.  Ct  360,  28  Ed. 
023,  the  rule  of  segregation  was  stated  thus: 
"Olaas  legislation,  discriminating  against 
acme  and  favoring  others,  is  prohibited,  but 
legislation  which,  in  carrying  out  a  public 
purpose  [italics  mine],  is  limited  in  its  ap- 
plication, if  within  the  sphere  of  its  opera- 
tion it  affects  alike  all  persons  similarly 
sitnated,  la  not  within  the  amendment" 

In  Allen  v.  Pioneer  Press  Co.,  40  Minn. 
120,  41  N.  W.  936,  3  L.  R.  A,  532,  12  Am. 
St  Hep.  707,  It  was  said:  "Laws  public  in 
their  objects  may  be  ccmflned  to  a  particular 
class  of  persons,  if  they  be  general  in  their 
application  to  the  class  to  which  they  ap- 
ply, provided  the  distinction  Is  not  arbitrary, 
but  rests  upon  some  reason  of  public  policy 
growing  out  of  tbe  condition  of  boaineas  of 
such  class." 

[f]  What  public  purpose  Is  subserved  by 
the  section,  or  either  of  them,  under  discus- 
sion? Clearly  none.  No  phase  of  the  police 
power  is  Involved.  The  sections  do  not 
make  for  better  health  or  more  sanitary  con- 
ditions. (It  might  well  be  that  the  soda  and 
mineral  water  business  might  be  regulated 
for  this  purpme,  but  that  we  do  not  decide.) 
This  law  does  not  prohibit  the  refilling  of 
a  soda  watw  bottle,  nor  the  sale  of  aam^ 


nor  the  trafficking  In  same  abwrint^,  bnt 
it  does  forbid  certain  classes  of  persons  from 
refilling,  unlet*  hp  writtm  permiuUm.  Oould 
permission  In  uniting  add  one  Jot  or  title 
toward  making  clean  and  sanitary  that  which 
was  not  clean  and  sanitary  before  permis- 
sion was  ^ven  in  writing?  So  far  as  this 
law  forbids,  permission  In  writing  being  had, 
any  person,  be  he  dealer,  bottler,  or  Junk 
dealOT,  might  fill  any  of  these  bottles  or  con- 
tainers with  sewer  water  and,  s^l  it  for 
attar  of  rosea  Is  the  public  health  affect- 
ed or  safeguarded  by  the  "marring  or  Mus- 
ing" a  name  or  mark  from  a  box  or  tray,  or 
by  breaking  a  "registered"  bottle  or  ^bon? 
Keeping  the«e  provisions  and  declarations  in 
mind,  can  It  be  seriously  contended  that 
there  is  any  element  involved  of  that  phase 
of  the  police  power  having  for  its  object 
the  safeguarding  and  protection  of  the  pub- 
lic health?  In  what  way  is  the  public  safety 
or  health  or  welfare  conserved?  In  these 
three  things  and  their  corollaries  rest  the 
foundation  of  the  police  power.  Clearly 
there  is  here  no  phase  of  the  police  power 
present  In  or  contemplated  by  this  law. 

[6,  7]  The  law  discriminates  as  between 
bottlers  engaged  in  soda  and  mineral  water 
business  and  those  engaged  in  the  business 
of  bottling  ale,  i>orter,  lager  beer,  milk,  and 
patent  medicines.  The  former  may  "regis- 
ter" their  bottles  and  containera  under  this 
act;  the  latter  may  not  It  discriminates  as 
between  bottlers,  manufacturers,  dealers, 
partnerships,  and  corporations  and  private 
citizens.  The  words  "partnership,  corpora- 
tion, dealer,"  etc..  If  they  be  ejusd^  ge- 
neris with  the  two  preceding  sections,  make 
the  sale  or  bare  possession  of  a  bottle  by  a 
dealer  in  or  bottler  of  soda  water  a  criminal 
offense;  while  any  other  dealer,  or  a  dealer 
in  any  other  commodity,  could  have  In  his 
possession  such  registered  bottle  or  container 
withont  being  guilty  of  any  offense  what- 
ever: If  these  words  are  not  used  in  a  epe- 
■clal  sense,  and  if  they  refer  to  any  partner- 
ship, or  any  corporation,  a  firm  of  attor- 
neys even,  or  a  railroad  corporation,  wonld 
be  committing  a  misdemeanor  in  having  in 
possession  a  single  bottle;  while  a  private 
Individual,  or  a  professional  man  without  a 
partner,  wonld  be  gulltiesa 

Does  the  act  affect,  then,  all  persons  sim- 
ilarly situated?  It  does  not  affect  all  bot- 
tlers alike.  It  does  not  affect  all  users  of 
bottles  alike.  It  does  not  affect  all  users 
of  trays  alike.  It  does  not  affect  all  users 
of  boxes  alike ;  nor  does  it  strito  with  equal 
and  the  same  Justice  those  who  use  the  Jug. 
We  have  seen  that  It  does  not  equally  affect 
all  persons  who  may  be  in  possession  of  a 
registered  bottle,  box.  Jog,  or  tray.  Some 
are  made  guilty  of  a  crime;  while  others, 
doing  tbe  same  act,  are  yet  gnilty  of  no  of- 
fense. 

Section  63  of  article  4  of  our  own  Consti- 
tution, not  granting  powers  to  the  Leslala- 
tnre,  but  limiting  tlieni,  aaya  in  aobdivlstoa 


Digitized  by 


STATE  T.  BASKOWITZ 


9S1 


36:  "The  Geaenl  Asaembly  abatl  not  pass 
aii7  local  or  special  law  •  «  •  grantiDg 
to  any  corporatioa,  aasoclatiou  or  indlvida- 
al  any  special  or  exdnslTe  right,  privilege 
or  immunity."  By  anbdlvlsion  33  of  tbe 
same  section  and  article  the  Legislature  Is 
limited:  "In  atl  other  ca»e$  where  a  ffm- 
ersl  law  can  be  mode  appliwble,  no  local 
or  tpectal  law  ahaU  be  enacted;  *  •  • 
and  whether  a  general  law  could  hare  been 
made  applicable  *  *  *  is  hereby  declared 
a  judicial  question."  Can  it  be  reasonably 
urged  that  a  general  law  conld  not  have  been 
passed  having  for  Its  object  the  protection 
of  botUere  or  trade-marks?  If  no  such  gen- 
eral law  could  be  enacted,  how  can  a  spe- 
cial one,  under  the  conditions  and  &cts 
here,  be  npheld? 

But  we  are  not  left  without  well-consider- 
ed authority  on  this  point  An  act  similar 
to  this,  but  broader,  in  respect  at  least  to 
the  fact  that,  by  its  terms,  it  included  bot- 
tlers of  "ale,  porter,  lager  beer,"  as  well  as 
bottlers  of  soda  and  mineral  waters,  was 
passed  in  IIlinoi&  Tet  on  full  and  careful 
consideratlcm  by  the  Supreme  Court  of  that 
state  this  law  was  held  unconstitutional.  In 
that  it  violated  a  provision  of  the  Constitu- 
tion of  Illinois  Identical  in  import  and  prac- 
tically idMitical  in  language  wth  ours.  This 
provision  of  the  Illinois  Gonstltntton  Identi- 
cal with  subdivision  28  of  our  ConstltDtion, 
above  quoted,  is  section  22,  art.  4,  whldi 
reads  thus:  "Tbe  General  Assembly  shall 
not  pass  local  or  spedal  laws  •  •  • 
granting  to  any  corporation,  association  or 
individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever."  Const  of 
Illinois,  187a 

GoDstmlng  tbe  act  above  referred  to  [the 
title  of  which  was  "An  act  to  iTrotect  manu- 
fiacturers,  bottlers  and  dealers  in  ale,  porter, 
lager  beer,  soda,  mineral  water  and  other 
beverages  from  the  loss  of  their  casks,  bar- 
rels, kegs,  bottles  and  boxes"]  In  the  light  of 
this  provUon  of  the  Illinois  Constitution, 
the  Supreme  Court  of  Illinois  said:  "The 
act  in  question  applies  only  to  manufactar- 
en,  bottlers  and  dealers  In  ale,  porter,  lager 
be^t  soda,  mineral  water,  and  other  bever- 
ages. The  term  'other  beverages,*  under  the 
settled  mle  of  construction,  includes  only 
beverages  of  the  same  kind  or  class  as  the 
[Articular  anteced^t  terms  of  description 
employed  in  the  act  The  object  of  tbe  act, 
as  gathered  from  Its  im)visions,  is  to  protect 
and  benefit  that  class  of  persons.  It  gives 
to  them  the  exclusive  right  to  register  the 
names  and  marks  of  ownership,  stamped  or 
marked  on  their  casks,  barrels,  kegs,  bottles, 
or  boxes,  and  gives  to  them  the  exclusive 
privllegea  and  protection  arising  therefrom. 
It  confers  upon  them  the  power  to  call  upon 
the  state  and' Its  officers  and  judiciary  to 
act  as  collectors  of  their  bottles,  kegs,  and 
boxes  which  they  have  voluntarily  scattered 
over  the  state  among  their  customers." 


Uppman  v.  People^  170  lU.  100,  61  N.  £. 

87a 

Further  discussing  generally  the  law,  the 
constitutional  rules,  and  limitations,  and  the 
vice  of  such  statutes,  the  court  In  the  above' 
case  said:  "General  laws  have  been  defined 
to  be  those  which  relate  to  or  bind  all  within 
the  jurisdiction  of  the  lawmaking  power, 
while  a  special  law  is  limited  in  the  object 
to  wtich  it  applies.  It  is  often  the  case, 
however,  that  the  rights  and  protection  given 
by  a  law  cannot  be  »iJoyed  by  every  citizen 
by  reason  of  the  subject  to  which  the  law  re- 
lates. If  the  law  is  general  and  uniform  In 
its  operation  upon  all  persons  In  like  circum- 
stances, it  is  general  in  a  constitutional 
sense  \  but  it  must  operate  equally  and  uni- 
formly upon  all  brought  within  the  relation 
and  drcumatances  for  which  It  provides.  On 
the  other  hand,  if  it  is  limited  to  a  particu- 
lar branch  or  designated  portion  of  such  per- 
sons. It  Is  special.  People  v.  Wright,  70  IlL 
388;  People  v.  Cooper,  83  III.  685;  Haw- 
thorn V.  People,  100  III.  802  [fSO  Am.  Rep. 
6101.  Although  general  in  Its  <^racter,  a 
law  may,  from  the  natuK  of  the  case,  extend 
only  to  particular  classes,  such  as  minors, 
married  women,  laborers,  bankers,  or  com- 
mon carriers.  Such  a  law  is  not  obuoxlous 
to  the  provisions  of  the  Constitution  if  all 
persons  of  tbe  class  are  treated  alike  under 
similar  drcnmstances  and  conditions ;  but  it 
is  not  a  proper  application  of  tbe  definition 
to  say  that  a  law  is  general  because  it  ap- 
plies uniformly  to  all  persona  in  the  condi- 
tions and  circumstances  for  which  it  pro- 
vides, although  only  a  particular  brautdi 
of  a  class  or  some  particular  description  of 
persons.  If  an  act  should  attempt  to  confer 
privileges  only  on  persons  of  a  certain  stat- 
ure, it  could  be  said  to  apply  uniformly  to 
all  people  answering  such  description,  and 
yet  it  would  be  absurd  to  say  that  such  a 
law  would  be  a  general  one.  Tbe  classifica- 
tion must  be  so  general  as  to  bring  within 
Its  limits  all  those  who  are  In  substantially 
tbe  same  situation  or  circumstances.  This 
act  singles  out  one  branch  of  a  class  of  manu* 
facturers  and  dealers  who  may  have  occa- 
sion to  use,  or  who  do  use,  in  ttieir  bnslness 
bottles,  barrels,  kegs,  or  other  packages  for 
their  goods.  It  selects  those  whose  particu- 
lar manufacture  or  stock  consists  of  certain 
varieties  of  drink.  Ho  other  person  who 
manufactures  any  product  or  sells  it  in  casks, 
barrels,  kegs,  bottles,  or  boxes  can  avail  him- 
self of  the  privilege  of  reglsterli^  bis  trade- 
marks or  of  the  consequent  protection,  but 
the  act  denies  to  him  the  privileges  afforded 
to  those  named  In  the  act  Tbe  grocer,  far- 
mer, fruit  dealer,  merchant,  druggist,  or 
other  dealer  or  manufacturer  cannot  avail 
himself  of  the  privileges  or  remedy  afforded 
by  this  act  to  protect  himself  against  the 
loss  of  his  property  under  the  same  drcnm- 
stances." 

The  case  of  People  v.  Cannon,  139  N.  Y. 
82,  34  N.  E:  7B8,  86  Am.  St  R^p.  668»  apon 
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which  the  state  seems  largely  to  rely  In  tbe 
case*  at  bar,  does  not  discuss  or  settle  any 
pojut  of  pith  or  moment  InvolTed  In  this  dls- 
ensslon.  We  will  not  take  the  time  to  an- 
alyse  the  Cann^  Oase.  Such  analysis  has 
already  been  made  in  the  opinion  In  People 
T.  'Llppman,  supra.  Ck)mmentlng  upon  the 
Gannon  Case  and  upon  what  It  actually  held« 
Mr.  Justice  Cartwrlght,  speaking  tor  the  Su- 
preme  Court  of  Illinois,  said:  "These  ques- 
tions were  neither  considered  nor  decided  in 
People  T.  Cannon,  189  N.  T.  82  [84  N.  700, 
86  Am.  St  Rep.  668],  which  is  the  main  reU- 
ance  of  counsel  to  sustain  this  act  The  New 
York  statute  is  much  more  comprehensive 
than  this  act,  and  Includes  dealers  in  milk 
and  cream  and  manufacturers  and  dealers 
In  medicines,  medical  preparations*  perfum- 
ery, and  compounds  or  mixtures,  as  well  as 
those  embraced  in  the  terms  of  this  act  The 
Talidity  of  this  statute  was  tested  on  the 
claims  that  it  granted  a  monopoly  to  the 
manufacturers  of  bererages  by  prohibiting 
the  resale  or  gift  by  a  purdiaser  of  the  con- 
tents of  a  bottle  which  the  manufacturer 
refused  to  sell,  and  that  It  destroyed  or  un- 
lawfully decreased  the  trade  In  empty  bot- 
tles, which  Is  a  Intimate  trade  and  entitled 
to  the  equal  protection  of  tlie  law.  The  stat- 
ute was  held  not  subject  to  the  first  objec- 
tltm,  and  It  was  said  that  a  buyer  of  the 
oontrats  oonld  sell  the  same  in  the  bottle  and 
deliver  title  bottle  with  the  contents.  As  to 
the  second  objection.  It  was  held  that  the  ad- 
ditional care  required  of  a  denlra  in  buying 
empty  bottles  was  not  an  unreasonable  re- 
striction. The  statute  only  applied  where 
the  bottle  waa  not  purdiased  with  the  con- 
tents from  the  person  or  corporation  whose 
trade-maA  was  on  It,  and  in  the  three  cases 
heard  together  the  judgments  in  two  were  re- 
TOEsed,  because  tliere  had  be«i  deposits  of 
mon^  as  security  for  the  return  of  the  bot- 
tles, wblch  amounted  to  a  conditional  sale 
of  them.  The  decision  is  not  an  authority 
on  any  proposition  In  this  case." 

The  case  of  Commonwealth  t.  Anselvlch, 
186  Mass.  876,  71  N.  E.  790. 104  Am.  St  Rep. 
SOD,  Is  dted  1)7  the  state,  and  seems  to  have 
been  relied  on,  by  all  and  sundry  urging  the 
constitutionality  of  the  law  under  considera- 
tion, as  decisive.  I«t  us  examine  and  con- 
sider whether  this  be  so.  A  couTlctlon  In 
the  Anstivich  Case,  supra,  was  upheld  under 
section  16  of  chapter  72,  B.  L.  of  Mass.  1902. 
This  section  Is  as  follows:  "Whoevw  fills 
with  a  beverage,  with  Intent  to  sell  the  same, 
any  vessel,  marked  or  dlstlnguisbed  as  afore- 
said, the  description  of  which  has  been  filed 
and  published  as  provided  in  the  preced- 
ing section,  or  deftices,  enwes,  covers  up  or 
otherwise  removes  or  conceals  any  such 
name,  or  the  word  'registered'  thereon,  or 
sells,  buys,  gives,  takes  or  otherwise  diapoa- 
es  of  or  traffl<ta  in  the  same^  without  the 
written  consent  of.  or  unless  the  same  has 
been  purchased  from,  the  person  whose  name 
is  In  or  upon  the  vessel  so  filled,  defaced. 


trafficked  in  or  otherwise  used  or  dispos- 
ed of  shall,  for  the  first  offense,  be  punished 
by  a  fine  of  not  less  tiban  fifty  cents  tor  each 
vessel  or  by  imprlsonmoit  for  not  less  than 
ten  days  nor  more  than  one  year,  or  by  both 
such  fine  and  imprisonment;  and  for  eadi 
subsequent  offense,  by  a  fine  of  not  less  than 
one  dollar  nor  more  than  five  dollars  tar 
each  8u<A  vessel  at  by  Imprisonment  tor  not 
less  than  twenty  days  nor  more  than  one 
year." 

The  provisions  of  said  sectlim  16,  as  will 
be  noted,  provide  that  "whoever  fills  wUh  a 
beverage,  with  Intent  to  sell  the  sam^  any 
vessel,  marked  or  distinguished  as  aforeaald 
[1.  e.,  as  set  out  in  section  15,  which  I  show 
below],  *  *  *  or  sells,  buys,  gives,  takes 
or  otherwise  disposes  of  or  traffldcs  tn  ttie 
same  without  the  written  consent  o^  or  mur 
le*$  the  same  hot  been  purchaeed  from,  the 
person  whose  name  is  In  or  upon  tbe  vesB^" 
is  deemed  guilty  of  a  wif^fttw^tflwffi-,  (itallcB 
ours.) 

Any  person  is  made  guilty  tf  he  do  tbe 
things  prohibited  by  tbe  above  sectlrai.  In 
the  section  of  the  Misaonrl  statute  here  under 
discussion  some  would  be  guilty  and  otbera 
innocent;  It  does  not  apply  to  all  par* 
sons,  corporations,  or  partnerships,  and  deal- 
ers alike.  Besides,  absolute  sale  of  the  con- 
tainers may  be  made  under  the  Massa- 
chusetts law  by  express  exception ;  they  are 
forbidden  under  the  Missouri  law,  as  is  here- 
after noticed,  except  bf  artifice  and  indi- 
rection. 

The  Bfassachusetts  law  applies  to  aU  Itot- 
tiers  engaged  in  manufacturing,  bottling  or 
selling  beverages,  as  note  section  15,  B.  L. 
1902,  which  is  as  follows:  "Persons  sigaged 
in  manufacturing,  bottling  or  seUing  bever- 
ages In  vessels  with  their  name  and  the  word 
're^stered'  branded,  engraved,  blown  or  oth- 
erwise produced  thereon,  or  on  tbe  boxes 
used  by  tbem,  may  file  in  tbe  office  of  the 
clerk  of  the  dty  or  town  in  which  their  prin- 
cipal place  of  business  is  situated,  and  also 
In  tbe  office  of  the  secretary  of  the  commmi- 
wealth,  a  description  of  the  name  so  used 
by  them,  and  shall  publish  sudi  descrlptton 
once  In  each  of  four  successive  weeks  In  a 
newspaper.  If  any,  published  In  the  city  or 
town  in  which  said  description  has  been  fil- 
ed; otherwise,  in  a  newspaper  published  in 
the  coun^  in  which  said  <dty  or  town  is  situ- 
ated." 

UndOT  the  section,  supra,  anj/  person  en- 
gaged In  "manufacturing,  bottling,  or  sefling 
beverages"  may  take  advantage  of  thia  law 
and  be  protected.  Under  onr  law  OOb  is 
not  so;  only  "soda  and  mineral  water"  bot- 
tlers may  adopt  the  law's  provisions  or  be 
given  Its  protection.  This  Is  se^  to  be  true 
from  the  very  statutory  provisions  of  the 
Massachusetts  statute  Itacdf;  tor  the  stat- 
ute itsdf  defines  what  ue  "beverages"  wiO* 
In  the  purview  of  section  15,  supra,  as  note 
the  terms  of  section  1  of  the  act:  "Tbe  tai- 
lowlng  words  shall,  in  addition  to  tbdr  op- 
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dtnary  meaning,  have  the  meaning  herelp 
glTm:  The  word  'beverage'  or  'bererages'  In 
section  fifteen  to  eighteen,  Ineludve,  Includes 
alBo  'milk,*  'cream,'  'soda  water,'  'mineral'  or 
'aerated  waters,'  *ale,'  'beer,'  'ginger  ale'  oi 
'similar  beverages.' " 

That  this  law  conld  be  constltntionally 
ralld  in  Missouri  we  rerily  assert,  wltbont 
crossing  this  bridge,  or  so  deciding  till  we 
Teach  the  Question.  When  rlewed  In  the 
light  of  the  inclusions  and  safeguards  of  the 
Massachusetts  enactment,  and  when  we  com- 
pare OUT  own  statute  with  that  of  Mas- 
sachusetts, can  we  say  that  they  are  similar, 
and  that  the  upholding  of  the  one  must  re- 
sult in  the  upholding  of  the  other?  Most  cer- 
tainly not  In  our  views  the  mere  setting 
out  of  the  points  of  dissimilarity  condemns 
our  own  statute  beyond  a  reasonable  doubt, 
and  shows  more  clearly  than  any  argument 
could  Its  utter  constitutional  invalidity. 

In  the  light  of  the  record,  and  for  the  mere 
purpose  of  reversal  or  affirmance  of  this 
case.  It  may  be  legally  sound  to  assume  that, 
since  there  is  no  proof  Id  this  record  that  any 
other  bottlers  or  manufacturers  of  any  other 
vended  beverages  carry  on  their  business  in 
the  same  way  that  soda  wat^r  bottlers  do, 
that  the  Legislature  had  the  right  to  erect 
this  business  Into  a  class,  because  there  is 
in  fact  no  other  business  which  by  its  meth- 
ods falls  into  the  same  class.  In  short,  If  It 
be  urged  that  even  though  the  law  here  be 
constitutionally  Invalid,  because  it  is  class 
legislation,  yet,  as  the  record  is  silent  as  to 
tbe  manner  of  dealing  of  other  bottlers  (e. 

bottlers-  of  milk,  ale,  beer,  porter),  we 
cannot  judicially  notice  that  the  latter  sort 
of  bottlers  do  business  Just  as  the  soda 
water  bottlers  do.  On  the  specific  question 
of  Judicial  notice  we  agree,  but  we  do  not 
regard  this  as  precluding  the  constitutional 
Investigation.  We  may  not  notice  without 
proof  the  business  methods  of  other  bottlers, 
but  we  can  Judicially  notice  that  there  are 
others  engaged  In  vending  beverages,  medi- 
cines, and  divers  other  liquids  in  bottles, 
who  might  desire  to  take  advantage  of  this 
registry  law,  and  who  might  desire  to  be  pro- 
tected from  the  loss  of  their  property  by  In- 
terposing the  criminal  provisions  of  section 
4S31. 

There  Is  no  escape  from  the  conclusion 
that  this  law  was  passed  for  the  sole  and 
exclusive  benefit  and  protection  of  manu- 
facturers of  glass  bottles  used  In  the  soda 
and  mineral  water  business,  and  of  dealers 
therein  and  bottlers  thereof,  and  that  It  ex- 
cludes from  its  benefits  and  protection  all 
other  persons  and  citizens  of  this  state  who 
may  use,  or  who  may  desire  to  use,  in  the 
conduct  of  their  business,  bottles  or  other 
vessels  with  their  names  engraved,  cut, 
stamped,  etched,  or  otherwise  affixed  thereto 
or  thereon,  such  as  dairymen,  druggists, 
brewers  of  ale,  lager  beer,  porter,  as  also 
every  other  business  the  nature  of  which 
reqnltes  It  to  fttrnlab  to  Ita  citatomen  a  con- 


tainer for  the  delivery  of  its  commodltlea. 
Affecting  then  those  only,  and  tlie  bottles  and 
other  receptacles  only,  of  the  soda  water 
business,  can  there  be  two  views  as  to  wheth- 
er such  a  classification  is  not  both  unreason- 
able and  arbitrary?  We  think  it  Impossible 
In  the  light  of  the  similar  statutes  of  other 
states  and  the  construction  thereof  In  this 
opinion  set  oat  and  discussed. 

As.  we  have  already  seen,  there  is  no  phase 
of  Qie  police  power  Inrolred.  The  sole  ob- 
Ject  of  the  law  Is  for  the  benefit  of  the  soda 
water  business,  and  to  this  end  it  aids  the 
persons  named  to  recover  bade  their  hottles, 
boxes,  and  brays,  which  they  have  permitted 
to  go  oat  of  their  possession  In  the  nsnal 
and  ordinary  oonrse  of  transacting  their  busi- 
ness. Why  should  the  law  thus  flavor  the 
soda  water  dealer,  while  denying  the  right  of 
registry  and  recovery  ot  containers  (under 
the  act*s  provisions)  and  the  right  of  search 
to  countless  other  lines  of  buslnesa  which 
likewise  use,  or  might  we,  bottles,  boxes, 
and  tmys,  with  their  names  blown,  cot, 
stamped,  or  engraved  thereon,  Id  dellveriiv 
their  commodities  to  their  customers.  The 
very  statement  of  the  focta  'brands  the  clas- 
sification of  tlds  act  BS  arbitrary  and  unrea- 
sonable and  therefore  unconatituHonaL  Com- 
pare State  T.  Ashbrook,  164  Mo.  876,  66  S. 
W.  627,  48  L.  R.  A.  206.  rr  Am.  St  Bep.  706; 
State  V.  Julow,  129  Mo.  163,  81  S.  W.  781, 
29  L.  R.  A.  257.  GO  Am.  St  Bep.  44S.  There 
is  no  provision  in  this  section  for  the  sale 
or  conveyance  of  title  to  a  registered  bottle 
or  container.  So,  if  the  owner  in  whote 
name  regUtrj/  thereof  had  been  had  desired 
to  sell  his  bottles  In  good  blth  and  absolute- 
ly, he  would  be  unable  to  do  so  by  the  ordi- 
nary manner  of  sale,  without  rendering  his 
vendee  liable  to  prosecution  for  being  in 
possession  of  registered  bottles.  This  view 
we  get  fron]  the  face  of  these  statutes.  If 
it  be  contended  that  the  provision  forbid- 
ding use  or  possession  of  registered  bottles 
"without  written  permission"  would  fully 
protect  a  vendee,  then  these  sections  restrict 
the  right  to  contract  They  require  an  in- 
strument In  writing  to  pass  the  title  to  this 
particular  kind  of  personal  property;  where- 
as title  to  other  personal  property  passes  by 
delivery  made  with  the  Intent  to  pass  title. 

[I]  Furthermore,  it  Is  clear  and  patent 
that  this  act,  originally  passed  In  1885  as 
"An  act  to  protect  the  property  of  manufac- 
turer*, bottlers,  and  deaterg  in  mineral  ica- 
ters,  toda  icater,  and  other  heveraoes  from 
the  lota  of  their  Hphom,  bottlet  and  boxes" 
(Laws  of  Mo.  188S,  p.  151),  transgresses  also 
that  subdivision  of  section  53  of  article  4  of 
the  Constitution  of  Missouri  which  we  have 
already  quoted,  and  which  provides  that 
"where  a  general  law  can  he  made  applicable 
no  local  or  special  law  shaU  be  enacted."  By 
the  express  terms  of  the  Cktnstitutlon  the 
determination  of  the  question  of  applicabil- 
ity la  remanded  to  the  courts,  to  be  by  them 
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alone  resolred,  r^rdless  of  leglalatin 
aasertlon. 

If  the  act  nnder  consideration  Is  special, 
then  It  Is  unconstitutional.  If  a  general 
law  could  bare  been  passed  affecting  the 
same  petBotis,  then  this  act  Is  nnconstlta- 
tlonal.  The  question  of  whether  It  Is  spe- 
cial or  not  has  been  under  discussion  herein 
at  much  length,  and  need  not  be  further  ad- 
verted to.  It  would  seem  that  the  mere  put- 
ting of  the  question  as  to  whether  a  general 
law  can  be  made  applicable,  would  be  to  an- 
swer It  In  the  afflrmatlTe.  Without  going 
Into  the  methods  of  accomplishing  this,  and 
without  suggesting  ways  and  means  thereof, 
of  which  two  or  three  different  ones  occur 
to  us,  It  ought  to  be  sufficient  to  call  atten- 
tion to  the  admirable  enactment  of  thd  state 
of  Massachusetts  on  this  subject,  which  has 
already  been  quoted  from,  and  which  occurs 
In  chapter  72.  B.  L.  1902,  of  that  state.  If 
the  L^ilatatnre  of  Massachusetts  can  pass 
and  has  passed  a  general  law  on  this  subject, 
cannot  the  legislature  of  Hlasouzi  likewise 
pass  such  a  law?  We  need  not  look  to  the 
Constitution  of  Massachusetts  to  determine 
this.  If  their  law  will  be  good  under  oar 
Constitution,  It  makes  no  difference  whether 
It  Is  good  or  bad  under  theirs.  They  have, 
bowerer,  held  It  to  be  constltutlonaL 

We  are  convinced  that  the  result  sought  to 
be  attained  by  these  statutes  Is  meritorious; 
that  a  constltntlonal  enactment  regulating 
the  subject-matter  would  minimize  theft  and 
the  receiving  of  stolen  property  and  make 
for  morality;  that  viewed  in  the  concr^ 
case  defendant's  condition  and  attitude  ez- 
<dte  no  emotion,  except  condemnation,  but 
we  are  constrained  to  line  these  statutes  by 
the  Constitution,  disregarding  our  concep- 
tion as  to  the  moral  phase  and  the  eternal 
fitness  of  things.  We  are  thoroughly  con- 
vinced that  It  will  be  long  before  we  are  con- 
fronted Judicially  by  a  statute  which  so- 
dearly  and  Indubitably  violates  so  many 
Afferent  provisions  of  our  Constitution  as 
4d  these  here  considered.  So  deeming  It, 
we  80  hold  It,  tbna  obvlatins  the  necessity 
«t  passing  on  other  matters  urged.  It  fol- 
lows that  the  Judgment  here  should  be  re- 
versed and  the  defendant  discharged;  and 
80  it  is  ordered. 

LAMU.  O.  and  OBAVBS  and  BOND. 
JJ„  concur.  WOODSON,  J.,  dissents  In 
opinion  filed.  BBOWN  and  WALEESl,  JJ., 
dissent 

WOODSON,  J.  I  dissent  from  the  majov- 
ity  ophilon  and  I  fully  concur  with  the  learn- 
ed opinion  written  by  BOT,  Commissioner, 
not  only  for  the  reasons  stated  by  him,  but 
also  for  the  following  reasons: 

Because  it  is  a  well-known  fact  that  the 
bottles,  containers,  or  receptacles  of  the 
beveragea  mentioned  in  Uie  statutes  under 
conald^tion  must  be  and  are  made  of  extra 


good  and  heavy  material,  and  most  be  extra 
strong,  for  Qm  reason  that  it  Is  common 
knowledge  that  such  beverages  are  Inflated 
with  strong  and  highly  expansive  gases. 
This  makes  the  cost  of  such  containers  very 
expensive.  It  Is  also  well  known  that  the 
actual  cost  of  the  beverages  contained  there- 
in Is  very  inexpensive.  '  In  fact,  much  lefts 
than  the  cost  of  the  bottles  or  containers  in 
which  they  are  placed. 

Because  of  the  expensive  containers  and 
Inexpensive  beverages  the  former  are  rarely, 
if  ever,  sold  with  the  latter,  for  the  reason 
that  the  cost  of  the  drink  would  be  too  ex- 
pensive for  general  consumption.  From  this 
condition  of  things  it  becomes  highly  neces- 
sary to  protect  the  ownership  of  such  re- 
ceptacles, in  order  that  they  may  be  refilled 
repeatedly,  and  thereby  reduce  the  cost  of 
such  beverages  to  a  minimum  and  at  the 
saoie  time  protect  the  public  from  imposltton 
by  having  them  refilled  with  spurious  goods. 
In  my  opinion  this  Is  a  sufficient  reason  for  the 
classification  made  by  the  statute,  and  re- 
moves It  from  what  is  known  as  an  arfoitraty 
classification. 

^e  same  reason  does  not  exist  In  flavor 
of  the  classlflcatton  of  containers  of  beer 
or  milk.  The  first  cost  of  the  production  of 
both  Is  so  great  that  there  are  but  few 
who  do  or  could  afford  to  deal  therein,  and 
it  is  a  well-known  fact  tbat  all  such  wish  to 
and  do  use  their  own  receptacles  and  trade- 
marks («cept  dairymen  in  small  towns,  who 
famish  no  containers),  in  order  to  build  up 
their  own  business,  and  have  no  desire  to 
build  up  the  business  of  some  one  tise  by  the 
use  of  th^r  bottles,  etc. 

Moreover,  both  of  those  businesses  are 
conducted  at  well-known  places,  namely,  at 
the  saloon  and  at  the  home,  which  prevents 
the  receptacles  mentioned  from  becoming 
scattered,  lost,  or  stolen,  and  at  the  same 
time  renders  their 'collection  and  retom  to 
the  owner  easy  and  inexpensive.  But  not 
so  of  the  beverages  mentioned  In  the  statute; 
they  are  sold  and  scattered  to  the  four  quar- 
ters of  the  earth;  and  If  some  audi  protec- 
tion is  not  afforded  the  owners  thereof  thqr 
can  never  recover  their  possession  or  i»otect 
the  public  from  frandutent  imposition  of  the 
counterfeiter,  or  maintain  cheap  prices  for 
their  goods. 

As  to  the  dn^glst,  there  is  no  special  rea- 
son tor  affording  lilm  such  protection.  The 
cost  of  tlie  bottle  or  oUier  container  of  Us 
medicine  or  other  merchandise  Is  so  insig- 
nificant in  comparison  to  the  cost  of  the  re- 
ceptacles lie  invariably  adla  the  latter  with 
the  former,  and  would  not,  an  a  rule,  receive 
the  bottle  bade  aa  a  gift,  U  offered,  much 
less  pay  for  Us  return  and  deanlnc. 

I  therefore  concur  with  the  opinion  writ- 
ten: by  Commissioner  BOY,  which  la  hereto 
attached  and  made  a  part  hereol^ 

WALKSB,  J,,  coneors  hereto. 
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STATK  u  nL  DIJTGHBB  v.  8HBI/C0N. 

^Sttpreme  Goart  of  MiMonri.   Uudi  28, 1918. 
RehcariDK  Denied  April  28,  1918.) 

1.  VsnuE  a  22*)— Joint  Cause  of  Action— 

OONSTEUCnON  OF  PETITION, 

A  petittotk  in  an  action  In  A.  eoant? 
andnst  a  rraident  of  S.  countr  on  an  Mtigned 
claim  for  attorney's  fees,  in  which  action  H.,  a 
resident  of  A,  county,  waa  joined,  alleging  the 
fact  of  the  employment  of  C.  &  B.  and  H.  by 
defendant  to  prosecnte  a  personal  Injury  suit 
<m  a  one-tl^td  contingency  fee,  and  that  de- 
fendant and  H.  authorized  C.  &  E.  to  employ 
additional  counsel  to  aid  on  the  appeal,  and 
that,  after  affirmance  of  the  judgment  on  the 
appeal,  an  agreement  was  entered  into  between 
C  &  B.  and  H.  and  defendant,  whereby  de- 
fendant piUd  over  to  C.  &  E.  and  H.  the  one- 
third  originally  agreed  upon,  reserving  to  C.  ft 
B.  and  H.  the  right  to  true  for  the  compensa- 
tion of  the  addlaonal  counsel,  and  that  O.  ft 
E.  paid  the  '  additional  coonael,  took  an  as- 
signment, and  sued  defendant  and  H.  Aeld  in- 
sufficient to  show  a  joint  cause  of  action 
against  H.  so  as  to  give  the  court  In  A,  coun- 
ty jurisdiction  as  required  by  Rev.  St  1909, 
SI  1732-1734.  1751.  1756.  1759,  1760. 

[Ed.  Note.— BVnr  other  cases,  see  Venue,  Gent 
Dig.  H  36-87;  Dec  Dig.  |  22.*] 

2.  Pleading  <|  a4*>— Cause  or  Action. 

When  the  petition  in  a  cause  alleges  a 
state  of  facts  from  which  under  the  law  lia- 
l^ty  or  nonliabili^  may  be  equally  drawn 
therefrom,  it  is  the  daty  <^  the  court  to  so  rule 
and  bold  that  there  la  no  liability  in  such  a 
case. 

[Ed.  Note.— For  other  case*,  Me  Pleading, 
Gent.  Dig.  11  fiH,  66-74;  Dec.  Dig.  f  34.*] 

Graves  and  Brad,  33.,  dissenting. 

In  Banc.  Prohibition  by  the  State,  on 
the  relation  of  Marie  Dutcher,  against  Nat 
IC  Sbeltoo,  dicult  Judge  e£  Adair  county. 
Granted. 

This  la  a  proceeding  In  problbltlon,  inatl- 
tated  In  tlilB  court  by  the  relator  agalnrt 
Hon.  Nat  M.  Bhelton,  Judge  ot  the  circuit 
court  of  Adair  county,  to  prevent  blm  from 
further  proceeding  with  the  trial  and  determ- 
ination of  the  case  of  Gampbell  ft  HUaon,  a 
copartnership,  engaged  In  the  practice  of  law 
at  KlrkflTliie.  Adair  county,  Ho.,  plalntUFs, 
against  one  F.  M.  Harrington,  an  attorney, 
at  the  same  place,  and  the  relator  herein, 
ICarie  Dutcher,  the  defendants  therein. 

As  the  facts  are  practically  undisputed  and 
are  stated  in  the  i>etitlon  for  the  writ,  and 
the  return  thereto,  therefore,  the  briefest  and 
clearest  manner  to  state  the  case  will  be  to 
copy  the  material  parts  of  the  pleadings, 
which  will  not  only  state  the  Issues,  but  the 
t&ct&  of  the  case  as  well. 

The  petition  filed  herein,  upon  which  our 
order  against  Judge  Sbelton  to  show  cause, 
was  Issued,  was  as  follows  (the  formal  parts 
of  all  pleadings  will  be  omitted  without 
further  mention): 

"Now  this  day  comes  Marie  Dutcher  before 
the  Supreme  Court  of  the  state  of  Missouri, 
and  shows  to  the  court:  That  Nat  M.  Sbelton 


is  Judge  of  the  circuit  court  of  Adair  county, 
Mo.  That  relator,  Marie  Dutcher,  Is  a  resident 
of  the  dty  of  St  Louis,  state  of  MlssourL 
That  M.  D.  Campbell  and  S.  H.  Ellison  are 
residents  of  the  county  of  Adair,  state  of  Mis- 
souri, and  are  engaged  In  the  practice  of  law 
In  said  county  under  the  firm  name  of  Camp- 
beU  ft  ElUson.  That  F.  M.  Harrington  is  al- 
so a  resident  of  the  county  of  Adair,  state  of 
Missouri,  and  Is  engaged  In  the  practice  of 
law  in  said  county  and  state.  That  on  the 
day  of   ,  1907,  said  relator. 


Marie  Dutcher,  obtained  a  judgment  in  her 
favor  against  the  Wabash  Ballroad  in  the 
circuit  court  of  Adair  county.  Ma,  In  the 
sum  of  ten  thousand  dollars  ($10,000).  That 
said  railroad  company  prosecuted  an  ai^>eal 
in  said  cause  to  the  Supreme  Court  of  Mis- 
souri, and  the  said  Judgment  of  the  circuit 
court  of  Adair  county  was  by  the  Supreme 

Court  of  Missouri  on  the    day  of 

 affirmed. 


"Said  r^tor  further  ebom  to  the  court: 
That  the  said  firm  of  CampbeO  ft  Blllson  and 
F.  M.  Harrington  were  her  attorneys  for  the 
prosecution  of  said  claim  against  the  Wabash 
Railroad  and  represented  her  In  the  prosecu* 
tion  of  said  datan  both  in  the  circuit  court 
of  Adidr  coun^  and  before  this  cottrt  That 
after  said  Judgmei^  In  lavor  of  Ula  said  re- 
lator was  afllrmed  by  this  court  as  aforesaid 
there  arose  a  dispute  between  the  said  re- 
lator and  the  said  firm  of  Gampbell  ft  Ellison 
and  F.  U.  Harrington,  her  aforesaid  attor- 
neys, as  to  what  compensation  said  attorneys 
were  entitled  to  by  reason  of  their  said  em- 
ployment as  attorneys  for  the  said  relator. 
It  was  claimed  by  the  said  relator  that  said 
attorneys  wore  together  entitled  to  one-third 
of  said  Judgment  and  accrued  Interest  on  the 
same,  which  said  Judgment  and  interest  at 
the  time  it  was  paid  amounted  to  a  large  sum 
of  money,  to  wit  the  sum  of  thirteen  thou- 
sand dollars  (f 13,000),  and  that  said  attorneys 
wen  obligated  to  recelva  said  one-third  In 
fnll  payment  of  all  fees  to  thenwdTes  and 
expenses  incnrred  by  them.  That  It  was  then 
and  there  claimed  by  said  attom^s  that  the 
said  relator  was  not  only  obligated  to  pay 
them  for  tfa^  said  employment  one-third  of 
the  said  Judgment,  but  It  was  further  claimed 
by  said  attorneys  that  they  had  employed 
additional  counsel  to  aid  them  In  the  prose- 
cuting of  said  cause  before  the  Supreme 
Court,  and  that  the  services  of  such  addi- 
tional counsel  were  worth  the  sum  of  two 
thousand  dollars  (f2.000),  and  that  they,  the 
said  Campbell  ft  fUlison,  and  V.  M.  Har- 
rington had  obligated  themselves  to  pay  the 
sum  of  two  thousand  dollars  (¥2,000)  to  said 
additional  counsel,  and  that  said  relator  was 
by  reason  of  the  premises  and  of  her  alleged 
agreement  with  aald  Campbell  &  Bllison  and 
the  said  Harrington  obligated  to  pay  to  her 
satd  attorneys  not  only  the  sum  of  one- 
third  of  the  said  Judgment,  but  also  two 
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thousand  dollars  ($2,000)  for  fees  for  ad- 
ditional coansel  as  aforesaid ;  and  thereupon, 
la  partial  settlement  of  satd  dlspate.  It  was 
agrieed  between  the  said  Campbell  &  Blllson 
and  the  said  F.  M.  Harrington,  as  parties  of 
the  first  part,  and  said  relator  as  party  of 
the  second  part,  that  the  amount  of  said 
Judgment  and  the  accmed  hiterest  on  the 
same  might  be  dlstmrated  as  follows:  That 
two-thirds  might  be  paid  to  said  relator  and 
that  one- third  the  same  should  be  paid 
to  the  said  F.  M.  Harrington  and  Campbell 
&  Ellison,  and  It  was  further  agraed  that  the 
distribution  of  said  money  as  aforesaid 
should  not  be  taken  as  any  accord  and  satis- 
fiiction  between  tbe  parties,  but  that  the  said 
F.  M.  Hamilton  and  Campbell  &  BlUaou 
reserved  the  right  to  sue  the  said  relator 
and  attempt  to  recover  from  her  the  satd  two 
Uiounand  d<dlars  (92,000).  which  it  was  claim- 
ed they  were  obligated  to  pay  as  aforesaid  as 
fees  for  additional  counsel,  and  said  agree- 
ment and  reservation  to  F.  M.  Harrington 
and  Campbell  &  lUlson  of  said  right  to  sue 
was  in  writing  and  Is  hereunto  annexed  and 
shown  to  the  court  as  Exhibit  A.  Said  rela- 
tor further  says  that  npon  the  signing  of  satd 
agreement  two-thirds  of  the  amount  of  said 
judgment  was  paid  to  said  relator  and  one- 
third  thereof  to  said  Campbell  &  EaUson  and 
F.  M.  Harrington. 

"Said  relator  further  says  that  thereafter, 

to  wit,  on  the  day  of  June,  1912,  the 

said  Campbell  &  Ellison  Instituted  suit  In 
the  circuit  court  of  Adair  county,  SIo.,  against 
the  relator,  Marie  Dutcher.  and  the  said  F. 
M.  Harrington  as  Joint  defendants.  The 
petition  filed  In  said  suit  is  as  follows,  to 
wit:  'Plaintiffs  state  they  are,  and  at  all 
the  times  herein  mentioned,  were  a  copart- 
nership firm  composed  of  M.  D.  Campbell 
and  S.  H.  Ellison.  Plaintiffs  state  that  on 
the   day  of  —  ,  1907,  the  defend- 

ant, Marie  Dutcher,  obtained  a  Judgment  In 
her  favor  and  against  the  Wabash  Railroad 
Company  In  the  circuit  court  of  Adair  coun- 
ty. Mo.,  for  the  sum  of  ten  thousand  ($10,- 
000)  dollars  and  cost  of  suit;  that  said  rail- 
road company  prosecuted  an  appeal  In  said 
cause  to  the  Supreme  Court  of  Missouri; 

that  on  the  day  of  ,  1910,  said 

cause  was  by  Division  No.  1  of  said  Supreme 
Court  of  Missouri  reversed  and  judgment  en- 
tered for  the  defendant ;  that  thereafter  said 
cause  was  transferred  to  the  Supreme  Court 
of  Missouri  In  banc,  where  upon  a  hearing 
the  said  judgment  of  said  circuit  court  was 

on  the    day  of  ,  1912,  in  all 

things  affirmed.  Plaintiffs  further  state  that 
after  the  decision  adverse  to  her  In  said 
Division  No.  1  of  said  Supreme  Court  these 
defendants  authorized  plaintiffs  to  employ 
other  and  additional  attorneys  to  represent 
said  Marie  Dutcher  In  said  Supreme  Court  and 
authorized  and  directed,  and  requested  that 
plaintiffs  emidoy  and  offer  to  pay  them  the 
sum  of  two  thousand  (12,000)  dollan  ctUKli- 


tioned  upon  said  Judgment  of  said  circuit 
court  being  affirmed  and  said  Jndgment  be- 
ing collected;  that  plaintiffs  did  at  the  In- 
stance and  request  of  said  defendants  as 
aforesaid,  and  aft^  satd  adverse  decision 
In  said  Division  No.  1  employ  other  counsel 
and  obligate  themselves  to  pay  the  sum  of 
two  thousand  {f2,000)  dollars  conditioned  as 
aforesaid ;  that  plaintiffs  and  said  additional 
counsel  in  said  cause  incurred  an  expense 
in  attending  the  hearing  in  said  Supreme 
Court  and  In  printing  briefs  for  said  court 
in  the  sum  of  about  four  hundred  ($400) 
dollars,  no  part  of  which  has  ever  been  paid 
by  said  Marie  Dutcher;  that  said  additional 
counsel  so  employed  as  aforesaid  rendered 
valuable  assistance  on  behalf  of  ^d  Marie 
Dutcher  in  said  cause  in  said  Smffeme  Court, 
and  said  services  were  of  the  reasonable 
value  of  two  thousand  (¥2,<X)0)  dollars; 
that  the  same  are  now  due  and  unpaid. 
And  the  said  additional  counsel  has  assumed 
said  claims  for  said  services  to  plaintlfb. 
Wherefore,  plaintiffs  pray  jndgment  against 
these  defendants  for  the  sum  of  twenty- 
fonr  hundred  ($2,400)  dollars,  with  interest 
at  the  rate  of  6  per  cent  from  this  date^ 
and  for  costs  of  suit  Campbell  ft  Ellison, 
Plaintiffs.' 

"Relator  further  states  that  thereafter,  on. 
to  wit,  the  4th  day  of  June,  1912,  a  snmmo.n8 
was  Issued  out  of  the  circuit  court  of  Adair 
coimty  directed  to  the  sheriff  of  the  city  of 
St  Louis,  state  of  Missouri,  commanding 
him  to  summon  relator,  if  she  be  found  in 
said  city,  to  appear  before  the  circuit  court 
of  Adair  county,  Mo.,  on  the  first  day  of 
the  next  term  thereof  to  be  held  on  the 
fourth  Monday  in  October,  1912,  and  tliat 
said  summons  and  a  copy  of  said  petition 
was  served  by  the  sheriff  of  the  city  of  St 
Louis,  Mo.,  upon  the  said  relator  by  de- 
livering a  copy  of  said  petition  and  writ  to 
the  said  relator  within  the  city  of  St  Louis, 
state  of  Missouri,  and  said  petition  and  sum- 
mons as  served  as  aforesaid  upon  the  said 
relator  is  hereunto  annexed  as  Exhibit  B. 

And  that  thereafter,  on  the    day  of 

 ,  19—,  the  sheriff  of  the  city  of  St 

Louis,  state  of  Missouri,  made  his  return  to 
the  circuit  court  of  Adair  county.  Mo.,  stat* 
Ing  that  he  had  served  the  said  petition  and 
writ  upon  said  relator  in  the  *Aty  of  St 
Louis,  Mo.,  on  the  6tb  day  of  June,  1912,  .as 
aforesaid. 

"Said  relator  further  says  that  thereafter, 
and  prior  to  the  October  term,  1912,  of  the 
circuit  court  of  Adair  county,  on  to  wit,  the 

■  •  day  of  September.  1912,  satd  relator, 
through  her  counsel  R.  S.  Mathews,  an  at- 
torney practicing  law  in  the  circuit  court  of 
Adair  county,  state  of  Missouri,  and  throu^ 
her  attorneys,  Brownrlgg  ft  -Mason,  who  are 
engaged  in  the  practice  of  law  in  the  dty  of 
St  Louis,  state  of  Missouri,  filed  her  mo- 
tion in  the  circuit  court  of  Adair  county  to 
quash  said  return  in  said  cause,  and  to  dis- 
miss said  suit  on  the  ground  that  said  dr- 
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CDit  eomt  was  without  Jurisdiction  over  said 
relator,  and  Bald  relator  in  said  motion  ex- 
presalr  limited  her  appearance  to  the  pur- 
pose of  such  motion,  which  was  to  object  to 
the  Jurisdiction  of  the  court,  and  the  grounds 
stated  in  saiA- petition  were  that  the  peti- 
tion as  served  upon  said  relator  did  not  state 
a  Joint  cause  of  action  as  against  said  re- 
lator and  the  said  defendant  Harrington,  and 
that  the  said  defendant  Harrington  was  not 
In  said  litigation  an  adverse  party  to  the 
plaintiffs  Campbell  &  Ellison,  and  on  the 
ground  that  the  said  F.  H.  Harrington  was 
Joined  as  a  party  solely  for  the  purpose  of 
attempting  to  confer  upon  said  circuit  court 
Jurisdiction  of  said  relator.  A  copy  of  said 
motion  la  herewith  filed  as  Exhibit  G. 

"That  thereafter,  and  prior  to  the  30th 
day  of  October,  ldl2,  the  said  B.  S.  Mathews, 
one  of  plaintiff's  attorneys,  personally  in- 
quired of  the  said  Nat  M.  Shelton  upon 
what  date  he  would  hear  said  motion,  and 
was  Informed  by  the  said  Nat.U.  Shelton 
that  the  same  would  be  heard  any  day  of 
the  said  October  term  of  the  circuit  court  of 
Adair  connty,  state  of  Missouri,  that  might 
be  convenient  for  counsel  after  the  flr^  day 
of  the  said  October  term.  That  thereafter 
said  B.  8.  Mathews,  after  c(Hnmunlcatlng 
with  plaintiff's  other  counsel  In  the  dty  of 
8t  Lonla,  wrote  said  Nat  M.  Shelton,  who 
was  then  at  KlrlcBvllle,  the  county  seat  of 
Adair  county,  holding  said  court,  asking  him 
to  set  said  motion  for  hearing  on  the  morn- 
ing of  Saturday,  the  2d  day  of  November, 
the  same  being  one  of  the  days  of  the  Octo- 
ber term  of  said  court  and  said  letter  was 
received  by  said  Nat  H.  Shelton  on  the  morn- 
ing of  Wednesday,  the  30th  day  of  October, 
1912,  and  after  rec^vlng  the  said  letter  the 
said  Shelton  exhibited  the  same  to  said 
Campbell  &  Ellison,  and  that  thereafter, 
without  notice  of  any  kind  to  the  relator,  or 
her  attorneys,  and  without  giving  relator 
any  opportunity  to  be  heard  through  her  at- 
torneys, the  said  Shelton  entered  a  Judgm^t 
against  said  relator  In  said  cause  in  the 
sum  of  two  thousand  four  hundred  dollars 
(^400),  and  the  said  Judgment  was  entered 
on  Wednesday  morning,  October  30,  1912, 
after  the  said  Shelton  bad  received  the 
aforesaid  letter  from  R.  S.  Mathews,  plain- 
tiff's attorney.  A  certified  copy  of  the  minute 
ratry  of  said  Judgment  in  the  circuit  court 
of  Adair  county,  attested  by  the  clerk  of 
said  court  is  herewith  filed  as  Exhibit  D. 

"Relator  further  states  that  execution  has 
not  yet  Issued  upon  said  Judgment  and  no 
part  of  the  same  has  been  paid  or  satisfied 
by  the  Bald  relator.  Belator  further  shows 
to  the  court  that  she  has  never  entered  any 
appearance  in  the  circuit  court  of  Adair 
county,  state  of  Missouri,  save  for  the  pur- 
pose of  filing  the  aforesaid  motion  attacking 
the  Jurisdiction  of  said  court,  and  no  process 
out  of  said  court  has  ever  been  served  on  her 
KKc^  in  the  dty  of  St  Louis,  Mo,  as  afore- , 
■aid. 


"Relator  further  shows  to  the  court  that 
said  Judgment  Is  improper  and  unauthorized, 
and  the  said  court  was  without  Jurisdiction 
to  render  any  Judgment  against  said  relator 
because  said  relator  and  the  said  F.  M.  Har- 
rington were  joined,  as  Joint  defendants  in 
said  suit  and  said  F.  M.  Harrington  was  a 
resident  of  the  county  of  Adair  and  the  said 
relator  was  a  resident  of  the  city  of  St  Louis 
as  aforesaid,  and  because  the  aforesaid  peti- 
tion stated  no  Joint  liability  as  against  the 
said  Harrington  and  said  relator  nor  any 
facts  authorizing  said  court  to  assume  Juris- 
diction  over  said  relator.  Said  relator  fur- 
ther shows  to  the  court  that  on  the  3d  day 
of  October  the  said  suit  was  dismissed  as  to 
the  other  defendant  F.  M.  Harrington,  and 
Judgment  entered  against  her  as  aforesaid, 
and  that  by  reason  of  the  facts  aforesaid 
said  petition  states  no  cause  of  action  as 
against  the  defendant  Harrington,  and  no 
Joint  liability  of  said  Harrington  and  this 
defendant  and  by  reason  of  the  fact  that 
said  suit  was  voluntarily  dismissed  as  to 
said  Harrington  before  Judgment  it  Is  ap- 
parent from  the  record  in  said  cause  that 
said  Harrington,  the  resident  defendant  was 
Joined  as  a  party  defendant  in  said  cause  for 
the  sole  purpose  of  attempting  to  confer  Ju- 
risdiction of  said  relator  upon  said  court 

"Wherefore,  the  premises  considered,  plain- 
tiff prays  thik  honorable  court  to  grant  her 
a  writ  of  prohibition  directed  against  said 
Nat  M.  Shelton  as  Judge  of  the  circuit  court 
of  Adair  county  to  prohibit  him,  as  said 
Judge,  from  entertaining  any  further  Juris- 
diction of  said  cause,  and  from  making  any 
further  orders  therein,  and  prohibiting  said 
judge  and  the  circuit  couri  of  Adair  county. 
Mo.,  from  Issuing  any  execution  to  enforce 
said  Judgment  against  this  defendant,  or 
from  undertaking  in  any  other  way  to  give 
effect  to  said  judgment  and  from  taking  any 
further  cognizance  of  said  suit  as  against 
this  relator,  and  that  he  be  ordered  to  re- 
call and  quash  any  execution  which  may 
have  issued  out  of  said  court  for  the  purpose 
of  enforcing  said  judgment" 

This  petition  was  duly  verified  by  affidavit 

Annexed  to  the  petition  is  Exhibit  A,  copy 
of  agreement  between  Camptiell  &  Ellison 
and  F.  M.  Harrington  and  Marie  Dntcher, 
which  is  as  follows:  (whl<^  will  be  found 
copied  later  In  the  opinion  on  page  — ). 

Exhibit  B  Is  the  original  petition  of 
Campbell  &  Ellison  and  the  summons  Issued 
thereon.  The  original  petition  Is  set  forth  in 
the  relator's  petition.  The  summons  togeth- 
er with  the  return  of  the  sheriff  of  the  city 
of  St  Louis  as  to  service,  are  set  forth  in 
respondent's  return. 

Ehchlbit  O  Is  relator's  motion  to  quash  the 
sheriffs  return  and  dismiss  the  suit  against 
her  filed  in  the  circuit  court  of  Adair  county, 
September  9,  1912.  The  motion  is  set  forth 
In  full  In  respondent's  return. 

Szhibit  D,  referred  to  in  the  relatw'a  petl- 
ttoUt  Is  the  minute  oitry  of  tiie  Judgnwnt 
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rendered  against  her  In  the  drenlt  court  of 
Adair  connty,  whldi  after  a  dlamiasal  of 
the  Bntt  aa  to  Harrington  ma  for  plaintiff 
fijr  the  som  of  |2,400  againat  the  defendant, 
Marte  Dutdiw. 

The  relat«r'B  petition  and  the  for^colng 
ezhiUts  havliv  been  filed  In  thia  coort  on 
the  4th  day  of  NoTember,  1912,  Ihia  court 
lasned  Its  preliminarr  writ  of  prohibition 
against  Judge  Sfaelton,  together  with  its 
order  upon  him  to  show  eanae  why  the  writ 
should  not  be  made  flnaL 

The  respondent's  return  is  as  follows; 

"Now  comes  the  respondent  in  the  abore- 
entltled  cause,  and  for  bis  return  to  the  pre- 
liminary order  Issued  therein  says  that  he  is 
now,  and  was  at  all  of  the  times  mentioned 
In  the  relator's  petition  herein.  Judge  of  the 
circuit  court  of  Adair  county,  Mo. 

"Respondent  further  states :  That  relator, 
Marie  Dutcher,  Is  a  resident  of  the  city  of 
8t  Louis,  Mo.  That  M.  D.  Campbell  and  S. 
H.  Blllson  are  residents  of  the  county  of 
Adair  In  the  state  of  Missouri,  and  are  en- 
gaged in  the  practice  of  law  in  said  county, 
under  the  firm  name  of  Campbell  ft  Ellison. 
That  F.  M.  Harrington  Is  a  resident  of  Adair 

county.  Mo.    That  on  the    day  of 

 ,  1907,  said  Marie  Dutcher  obtained 

a  Judgment  in  her  favor  against  the  Wabash 
Railroad  Company  In  the  circuit  court  of 
Adair  county.  Mo.,  In  the  sum  of  ?10,000. 
l^at  said  railroad  company  prosecuted  an 
appeal  In  said  cause  to  the  Supreme  Court 
of  Missouri,  and  the  said  Judgment  of  said 
circuit  court  was  by  said  Supreme  Court  on 
the   day  of    In  all  things  af- 

firmed, ^niat  said  Cami^ll  ft  ElHsou  and 
said  F.  M.  Harrington  appeared  for  said 
Marie  Dutcher  as  her  attorneys  In  said  cause. 
That  on  the  4th  day  of  June,  1912,  tbe  said 
Campbell  ft  EUUson,  as  plaintiffs,  instituted 
an  action  by  petition  against  said  Marie 
Dutcher  and  F.  M.  Harrington.  That  the 
petition  filed  in  said  suit  Is  correctly  set 
forth  in  relator's  i>etition  herein.  That, 
after  the  Institution  of  said  suit,  process 
therein  was  issued,  and  duly  served  upon  the 
defendant  Marie  Dntcber  in  the  city  of  St 
Louis." 

Then  follows  a  copy  of  the  summons  and 
the  return  of  the  ^eriff.  Harrington  was 
also  duly  served,  as  shown  by  the.  return  of 
the  sheriff  of  Adair  county. 

"That  on  the  9th  day  of  September,  1912, 
the  said  Marie  Dnteher  filed  in  said  cause 
in  said  circuit  court  of  said  Adair  county  her 
motion  ther^n,  which  said  motion  is  as  fi)l- 
lowa:  •  •  • 

"  'Comes  now  Marie  Dutcher,  one  of  the  de- 
fendants herein,  and,  praying  Cor  the  pur- 
poses of  this  motUm  only  to  object  to  the 
Jnrisdi<Aion  of  this  court  over  her,  moves  the 
court  to  quasb  the  retom  to  the  writ  of  sum* 
mona  issued  for  swlce  upon  her,  the  said 
Haile  Dutcher,  and  to  dismlsa  the  suit  here- 
in as  to  this  defendant;  and  for  grounds  of 


said  motion  this  defmdant  diowa  to  tfie 

court: 

"  <(D  That  defendant  F.  H.  Barring, 
ton  is  a  resident  of  Adair  county,  state  of 
Uissonrl,  and  that  this  defOodant  la  •  real- 
dent  of  the  city  of  St  Loula,  stat*  of  Mis- 
souri, and  this  defendant  was  mrreA  with 
die  petition  aud  a  writ  of  snmmMM  tanetf 
herein  on^  In  tiie  City  of  St  Loula,  state  ot 
Missouri,  and  the  petition  in  this  cause  serr- 
ed  upon  this  defendant  as  aforesaid  does  not 
state  a  Joint  canae  of  actiim  against  tlila  de- 
fendant and  the  said  def^idant  Harrington. 

"  *(2)  If  the  phLlntiUta  in  said  cause  have 
any  claim  againat  this  ddlmdant  by  virtue 
of  the  matters  and  things  set  forth  In  said 
petition,  said  V.  M.  Harrington  is  Interested 
in  said  claim  wiUi  the  pialntUb  and  not  ad- 
verse to  them,  for  this,  to  wit,  Oiat  tlie  claim 
set  forth  in  said  petition  grew  out  of  the  eni< 
ployment  by  this  defendant  of  tlie  said  Har^ 
rlngtcm  and  the  said  Campbell  it  miison  as 
her  attorneys  for  the  Joint  prosecution  by 
them  of  her  claim  against  tike  Walwsb  Rail- 
road, which  claim  was  Jointly  by  the  aald 
Harrington  and  the  said  Campbell  ft  BIIIsod 
prosecuted  to  Judgment  in  her  favor  aa  al- 
leged In  said  petition,  and  tlie  said  defend- 
ant lias  heretofore  paid  Jointly  to  the  said 
Harrington  and  the  said  Campbell  ft  BUlson 
one-third  of  Oie  entire  sum  recovered  by  lier 
against  the  said  Wabash  Batlroad,  and  the 
said  Harrington  and  the  said  Campbell  ft 
lailson,  at  the  time  of  the  reotfpt  by  Oiem  of 
said  one-third  and  prior  to  that  time.  Joint- 
ly asserted  against  this  de^dant  a  claim 
for  12,000  in  favor  of  said  Gampbdl  ft  Bl- 
llson  and  the  said  Harrington  againat  this 
defendant  by  reason  of  Qie  very  matter  and 
things  allei^  in  the  petition  filed  herein, 
and  at  tbe  time  of  said  payment  by  thia  de- 
fendant to  said  Campbell  ft  Ellison  and  to 
said  Harrington  said  plainttfl  and  the  said 
defendant  Harringtui  Jointly  in  writing  re- 
served tot  the  benefit  of  all  of  than  the 
right  to  assert  againat  this  d^Adant  Oie 
very  claim  asserted  by  Oie  said  Campbell  ft 
Ellison  In  this  suit  And  the  said  HarrlDg- 
ton  is  not  Joined  as  party  defendant  in  fills 
cause  in  good  faith,  but  was  jirined  solely 
for  the  purpose  of  confarrin^  or  att»nptbig 
to  confer  Jurisdiction  of  this  detendant 
Marie  Dutdier  upon  this  court 

'<  '(8),  The  Interest  of  the  defendant  V.  M. 
Harrington  in  the  subject-matter  of  ttda  mlt 
is  not  adverse  to  tibat  of  the  plaintHEs  hwe- 
In,  and  the  aald  defendant  Harrington  was 
Joined  as  party  defendant  boein  acdely  fbr 
the  purpose  of  attempting  to  confer  upon 
this  court  Jurisdiction  of  this  defendant 
Marie  Dutcher. 

"'Wherefore,  this  defaidant  movea  ttie 
court  that  it  quash  t^  return  to  the  writ  of 
sumnMnis  served  uikhi  her  in  tlds  cause  and 
dismiss  said  canae  as  to  ttiis  defendant  and 
that  tbe  court  ahall  not  make  any  orders  or 
Judgments  in  fills  cause  aflectLug  aald  d«tfend- 
ant  in  any  manner  irtiatsoever.' 
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"Hift  ftiwwer  of  Harrlnfton  iraa  u  fiillowi: 

"  'Now  comes  the  defendant  F.  M.  Harrlng- 
toil,  oiu  ct  the  defendants  In  this  caase,  and 
tor  Us  separate  answer  herein  denies  eadi 
and   every   all^thni   therein  contained.' 

"Bespondent  farther  states  that  said  canse 
ot  GanQ)beU  &  EUiaon  r.  Said  Karle  Dut<Aa' 
and  P.  M.  Harrington  was  on  or  about  the 
14th  day  of  October,  1912,  set  tor  trial  ta  said 
ooort  upon  the  regular  dock^  of  said  court, 
and  the  day  tot  trial  of  said  cause  was  the 
aoth  day  of  October,  1912. 

"Bflsipondait  farther  states:  niat  a  few 
days  before  the  conrenlng  of  said  October 
term  of  comt  one  of  relat(«*s  attorneys, 
to  wit,  B,  8.  Hsthewi^  spoke  to  him  as  to 
when  said  motlai  so  filed  by  said  Bforle 
Z>ntChtt-  on  September  9,  1812,  could  be 
beard,  and  respondent  reeled  to  said  Math- 
ews that  BO  far  as  he,  the  said  respondent, 
was  concerned,  he  wonUl  hear  tile  same  at 
any  time  that  might  be  convenient  to  the 
parties,  but  that  he  would  not  promise  to 
pass  the  case  or  the  motion  bey<md  the  day 
what  the  same  was  set  upon  the  docket  for 
trial  without  tile  oonsmt  of  both  parties  to 
said  suit.  That  said  conversation  with  said 
R.  S.  Mathews  Is  the  only  conversation  he 
ever  had  with  any  of  relator's  attorneys  con- 
cerning the  subject  as  to  when  said  motion 
could  or  would  be  beard.  Afterwards,  on 
the  morning  of  October  30,  1912,  and  while 
said  drcutt  court  of  Adair  count?,  Mo.,  was 
holding  Its  said  October  term,  the  respondent 
received  a  letter  written  the  said  R.  S. 
MathewB,  as  follows  (formal  parts  omitted): 
'October  2$th,  1912.  I  am  Just  in  receipt  of 
a  letter  from  Brownrigg  &  Mason  of  St 
Louis,  in  which  they  inform  me  that  it  would 
suit  them  better  to  go  to  Klrksvllle  Friday 
and  take  up  the  matter  of  Miss  Duteber  Sat- 
urday mornli^.  I  have  Just  written  them  X 
ttiink  it  would  be  all  right  with  you  and 
Mr.  CampbeU.' 

"That  upon  receipt  of  said  letter,  and  while 
said  circuit  court  was  in  session,  he  exhibit- 
ed said  letter  to  said  Campbell  &  Ellison,  and 
they  then  and  there  in  open  court  stated  that 
they  had  had  no  communication  whatever 
with  said  Marie  Dutcher  or  her  counsel  rela- 
tive to  the  time  when  said  motion  or  said 
cause  should  be  taken  up  and  considered, 
and  that  they  deidlned  to  consent  for  said 
cause  or  said  motion  to  be  passed,  but 
would  and  did  Insist  that  said  cause  and  said 
motion  be  disposed  of  when  reached  upon 
said  docket  in  its  regular  order.  That  on 
said  30th  day  of  October,  1912,  and  while 
said  circuit  court  of  said  Adair  county  was 
In  session,  the  said  CampbeU  &  Ellison  ap- 
plied for  leave  to  file  in  said  cause  an  amend- 
ed petition,  and  said  court  then  and  there 
entered  upon  Its  record  an  order  reciting 
tliat  said  Campbell  &  Ellison,  by  leave  of 
court,  filed  an  amended  potion  in  said  canse 
of  CampbeU  ft  Elli8<Hi,  Plaintifts,  v.  Marie: 
Pntdier  and      M.  Harrington,  Dafendants.  | 
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That  said  amended  petition  so  ffled  in  said 
cause  is  as  follows:  [Then  follows  a  copy 
of  said  amended  petition,  which  la  omitted 
because  not  material  to  the  questions  In- 
volved In  this  case.  Ilien  follows  a  state- 
m^t  of  the  concltudons  of  die  respondent 
to  the  effect  that  he  bad  Jorlsdletion  of  the 
subject-matter  of  the  case  and  the  parties 
thweto;  that  the  cause  was  regularly  called 
for  trial,  the  eTldmce  heard,  and  Judgment 
was  rwdered  In  tarm  of  plalnttfEs  and 
against  Marie  Z>ntcher,  the  relator,  for  the 
sum  of  $2,400.] 

**  'Gomes  now  Marie  Dutcher,  and  express- 
ly limiting  her  anMBranoe  to  Qie  purposes  of 
this  motion  wfaidi  motltm  la  tor  the  sole 
purpose  of  objection  to  the  enrdse  this 
court  «f  any  Jurisdiction  oret  said  Marie 
Dutcher,  and  saving  to  hersdf  the  right  to 
question  aU  defects  in  the  proceedings  in 
this  cause,  the  said  Marie  Dntdier  moves  the 
court  to  set  aside  the  Judgment  heretofore 
entered  against  her  in  this  cause  and  to  dis- 
miss the  same  as  to  her,  upon  ttie  following 
grounds: 

"  '(1)  The  Judgment  Is  Improper,  irregular, 
erroneous,  and  unauthorized  as  against  her, 
because  summons  was  Issued  In  said  cause 
commanding  the  sheriff  of  the  city  of  St 
Louis  to  summon  the  said  Marie  X>utcher,  if 
she  be  found  in  said  dty  to  appear  before  this 
court  at  this  term  thereof,  being  the  October 
term,  1812,  of  this  court  and  to  answer  the 
petition  filed  herein.  And  the  said  summons 
was  returned  by  the  sheriff  of  the  dty  of 
St  Loais,  and  in  said  return  the  aherlTf  of 
the  dty  of  St  Louis  states  that  he  "executed 
the  said  writ  in  the  city  of  St  Louis,  Mis- 
souri, this  6th  day  of  June.  1912,  by  deliv- 
ering a  copy  of  the  writ  and  petition  as  fur- 
nished by  the  clerk  to  Marie  Dutcher, 
defendant  herein."  And  this  defendant  fur- 
ther shows  to  the  court  that  said  simuuons 
was  served  upon  her  only  In  the  dty  of  St 
Louis  where  she  resides,  and  that  she  has 
never  appeared  in  this  court  save  for  the 
purpose  of  objecting  to  Its  Jurisdiction  over 
her  in  this  cause,  and  that  the  petition  in 
said  cause  does  not  state  any  fa<fts  Justifying 
any  Judgment  against  her,  there  being  service 
on  her  only  in  another  county  as  aforesaid, 
and  said  petition  does  not  state  facts  sulB- 
dent  to  authorize  this  court  to  assume  or 
exercise  Jurisdiction  over  her. 

"*(2)  Said  petition  does  not  set  forth 
facts  snffldent  to  constitute  a  Joint  liability 
as  against  said  Marie  Dutcher  and  F.  M. 
Harrington,  the  resident  defendant  in  this 
cause,  which  last-named  defendant  is  shown 
by  the  record  to  have  been  served  with  sum- 
mons in  this  county,  and  suit  herein  was 
before  the  entry  of  Judgmmt  dismissed  as  to 
said  Harrington  by  the  plaintifEs  of  their  own 
motion,  and  by  reason  of  the  fact  as  afore- 
said that  the  petition  states  no  canse  of 
j  action  as  against  the  defMidant  Harrington 
[  and  no  joint  liability  of  said  Barringfam  and 
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this  defendant,  and  by  reason  of  fact  that 
the  Bult  was  roluntarlly  dismissed  as  to  said 
Harrington  before  judgment  it  Is  apparent 
from  the  record  in  this  cause  that  said  Har- 
rli^ton,  the  resident  defendant  herein,  was 
joined  as  party  defendant  for  the  sole  pur- 
pose of  attempting  to  confer  Jurisdiction 
of  this  defendant,  Marie  Datchw,  on  this 
court.    •    •   * ' 

"That  said  motion  so  filed  is  still  pending 
and  undetermined.  That  said  Marie  Dntchcr 
did  not  appear  in  aald  cause  either  In  per- 
son or  by  attorneys  except  by  the  filing  of 
said  motion  on  September  9, 1912,  and  by  the 
filing  of  said  motion  on  November  2,  1912. 
That  execution  has  not  been  issued  on  said 
Judgment. 

"Respondent  farther  states:  That  B]xhlUt 
A  attached  to  relatra's  petition  herein  la  a 
tme  and  correct  copy  ot  an  agreement  en- 
tered into  between  said  Campbell  &  Ellison, 
F.  M.  Harrington,  and  ICorle  Dntcher.  That 
Bald  agreemmt  was  execnted  on  Bfoy  28, 
lftl2.  That  Exhibit  D  filed  wlQi  relator's 
IKtitlon  Is  a  correct  copy  of  the  mlnate  entry 
of  the  Jndgment  rendered  in  said  cause. 
Respondent  denies  all  other  allegations  In 
relator's  petition.  Respondent  further  states 
that  said  court  bad  by  reason  of  the  forego- 
ing Jurisdiction  ot  the  parties  and  the  sub- 
ject-matter of  the  sold  suit,  and  he  therefore 
prays  that  the  writ  her^  be  denied." 

Upon  the  filing  of  the  retnm  the  relator 
filed  the  following  motion  fw  Judgment  on 
the  pleadings: 

"Gomes  now  Marie  Dntcher,  relator  in  the 
above«ntitled  cause  and  moves  that  the 
court  render  final  Judgment  in  prohibition 
agamst  the  respondent  herein,  and  for 
grounds  of  said  motion  shows  to  the  conrt 
that  It  la  apparent  from  the  facts  stated  In 
the  relator's  petition  and  admitted  In  the 
respondent's  return  to  be  true  and  from  the 
facta  stated  in  the  respondent's  return  that 
the  circuit  court  of  Adair  county  had  no 
Jurisdiction  of  the  relator  in  the  cause  of 
Campbell  and  Ellison,  PlalntlfTs,  v.  Marie 
Dutcher  and  F.  M.  Harrington,  Defendants, 
the  petition  In  which  last-named  case  Is  set 
forth  in  relator's  petition  for  prohibition 
heretofore  filed  hereto,  and  that  the  said 
i^cuit  court  of  Adair  county  bad  and  has  no 
Jurisdiction  to  render  any  Judgment  against 
the  relator  or  to  make  any  order  In  said  suit 
Instituted  by  Campbell  and  Ellison  against 
this  relator  and  the  said  F.  M.  Harrington." 

Brownrlgg  &  Mason,  of  St  Louis,  for  re- 
lator. John  T.  Barker,  of  Jefferson  City,  and 
Campbell  &  ElUscm,  of  KirksTllle,  for  re- 

8lK>ndent 

WOODSON,  J.  (after  staUng  the  facts  as 
above).  [1  ]  1.  It  appears  from  the  foregoli^ 
statement  of  the  case  that  the  firm  of  Camp- 
bell &  Ellison  and  F.  M.  Harrington  were 
duly  licensed  and  practicing  attorneys  at  law 
at  Eli^vllle,  Adair  county.  Mo. ;  that  Hon. 


Nat  M.  Shelton  was  the  duly  elected  and 
qualified  Judge  of  the  circuit  court  of  that 
county;  that  some  time  prior  to  the  insti- 
tution of  this  proceeding  the  relator,  Marie 
Dutcher,  bad  received,  personal  Injuries 
through  the  alleged  negligence  of  the  Wabash 
Railway  Company,  and  had  employed  said 
attorneys  to  institute  and  prosecute  a  suit 
in  her  name  against  said  company  to  recover 
the  damages  she  had  sustained  In  conse- 
quence of  said  Injuries,  and  agreed  to  pay 
them  for  their  legal  services  to  be  rendered 
therein,  one-third  of  the  amount  they  might 
recover  for  her  In  said  action.  Suit  was  in- 
stituted in  her  name  against  the  company 
by  them  as  her  attorneys  in  the  circuit  court 
of  Adair  county,  and  a  trial  was  had  which 
resulted  In  a  judgment  in  her  favor  for  $10,- 
000.  An  appeal  was  taken  therefrom  to  this 
court,  which  was  by  Division  Na  1  hereof 
reversed,  but  upon  motion  for  a  rehearing 
the  cause  was  transferred  to  conrt  in  banc 
Thoeupon  the  relator  Marie  Dntcher  and  F. 
M.  Harrington,  one  of  her  attorneys,  it  is 
alleged,  authorized  her  other  attorneys,  Camp- 
bell &  Ellison,  to  employ  additional  counsel, 
which  they  did.  Said  additional  counsel 
printed  new  briefs  and  argued  the  case  In 
court  in  banc;  and  after  due  consideration 
said  court  disapproved  the  divisional  opinion, 
and  affirmed  the  Judgment  of  the  circuit 
court  which  with  interest  amounted  to  about 
913,000.  At  this  juncture  a  dispute  arose  be- 
tween the  relator  and  her  original  attor- 
neys, Campbell  &  Ellison,  and  F.  M.  Harring- 
ton, as  to  what  sum  should  be  paid  to  said 
additional  counsel,  and  not  being  able  to 
agree  upon  the  amount  thereof,  but  ail  par- 
ties being  desirous  of  settling  the  case  with 
the  railway  company,  entered  into  the  con- 
tract previously  mentioned  and  attached  to 
the  petition  and  marked  "Exhibit  A."  In 
pursuance  to  that  contract  the  railway  com- 
pany paid  the  Judgment  one-third  thereof 
to  Campbell  &  Ellison  and  F.  M.  Harring- 
ton, and  the  remaining  two-thirds  to  the  re- 
lator, Marie  Dutcher.  Thereupon  said  at* 
tomeys  paid  to  said  additional  counsel  $2,- 
000  for  their  services  rendered  in  said  cause, 
and  $400,  the  cost  of  printing  their  brief,  and 
tbey  Campbell  ft  Ellison  took  an  alignment 
of  their  claim  for  said  servicee  and  expmse 
incurred  against  relator.  The  record  does 
not  disclose  whether  this  asdgnment  was  In 
writing  or  not  nor  does  It  show  the  terms 
thereof,  but  simply  states  In  general  terms 
that  said  claim  was  assigned  to  them.  There- 
upon Campbell  &  Ellison,  as  assignees  of 
said  claim,  brought  suit  thereon  in  the  cir- 
cuit court  of  Adair  county  as  plaintlib 
against  the  relator  Marie  Dntcbv  and  F.  M. 
Harrington,  defendants,  and  that  Is  the  salt 
relator  by  this  proceeding  se^  to  pnAlblt 
Judge  Shelton,  the  req;K)ndent,  from  pro- 
ceeding with. 

Counsel  for  relator  insists  that  "in  order 
that  the  circuit  court  of  Adair  county  might 
have  Jurisdiction  <A  the  poaon  of  Uozle 
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Dntcher,  a  resident  of  the  dtr  of  St  Lonls, 
by  Tlrtne  of  service  upon  ber  of  tiie  writ 
and  petition  in  tbe  ndt  wbereln  she  and 
Harrington,  a  realdoit  of  Adabr  county,  were 
named  as  defendants,  it  la  necessary  that 
tbe  petition  aerved  npon  her  should  state  a 
Joint  llaUlity  as  against  her  ai^  the  resi* 
dent  defendant  Harrington."  Thoe  la  no 
question  but  what  that  insistence  Is  well 
founded.  That  was  not  only  true  at  oom- 
m(m  law,  but  it  Is  also  true  nnder  our  Ood« 
of  GlTll  Procedure. 

Section  1732.  B.  8.  1900,  proTldea  Qiat 
"any  person  may  be  a  defendant  who  has 
or  claims  an  interest  In  the  controversy  ad- 
verse to  the  plaintiff,  m  who  Is  a  neceasary 
party  to  a  complete  determination  or  settle* 
ment  of  the  qoestlon  Involved  therein."  Sec- 
tion 1738  provides  that  '^rUea  who  are 
united  m  interest  must  be  Joined  as  plaintiffs 
or  defendants.  •  •  •**  Section  1734  pro* 
Tides  that  "every  person  who  shall  have  a 
cause  of  action  against  several  persons,  In- 
cluding •  •  •  may  bring  suit  thereon 
Jointly  agalDBt  all  or  as  many  of  the  pa> 
suns  liable  as  he  may  think  proper.  ♦  *  •  •« 
Section  17S1  provides  that  "suits  instituted 
by  summons  shall,  except  as  otherwise  pro- 
vided by  law,  be  brought:  First,  when  tbe 
defendant  Is  a  resident  of  the  state,  either 
in  tbe  county  within  which  the  defendant  re- 
sides, or  In  the  county  wlthtn  which  tbe 
plaintiff  resides  and  tbe  defendant  may  be 
found;  second,  where  there  are  several  de- 
fendants, and  they  reside  in  different  conn- 
ties,  tbe  suit  may  be  brought  in  any  such 
county.   •    •  Section    1TO6  provides 

that  "suits  may  be  instituted  in  courts  of 
record,  •  •  •  either,  first,  by  filing  in 
•  •  «  a  petition  setUng  forth  tbe  plain- 
tiff's cause  or  causes  of  action,  and  the  rem- 
edy sought.  *  *  *  and  suing  out  thwe- 
on  a  writ  of  summons  against  tbe  defend- 
ant" And  sections  1768  and  1760  provide 
by  whom,  when,  and  where  the  suumions 
shall  be  served. 

Without  discussing  these  statutes  in  detail, 
it  will  be  seen  by  reading  them  that  a  suit 
must  be  based  upon  a  cause  of  action ;  that 
said  cause  of  action  must  be  stated  In  the 
■  petition;  that  said  cause  of  action  must 
exist  a^nst  one  or  more  persons  who  are 
liable  thereon;  and  that  the  suit  can  only 
be  legally  brought  against  the  person  or 
persons  so  liable.  Consequently  It  must  fol- 
low therefrom  that  if  a  party  is  sued  alone, 
or  Jointly  with  another,  a^nst  whom  no 
cause  of  action  exists,  then  that  party  was 
illegally  sued,  and.  If  illegally  sued,  then,  of 
course,  the  service  bad  upon  him  was  illegal 
also,  and  should  be  so  held  when  that  fact 
is  shown  to  the  court*  evw  though  the  p^- 
tlon  should  state  a  good  cause  of  actUm 
fUf'ivrt  him,  and  a  fortiori  where  the  peti- 
tion upon  its  face  tails  to  state  sn6b  a  cause 
against  him.  This  court  has  so  held  re- 
peatedly. State  ex  teL  T.  Bradley,  198  Mo. 
lS6S.W.-ei 


88,  81  S.  W.  488 ;  Graham  t.  Bingo,  67  Ma 
324. 

The  only  difference  that  exists  between 
the  case  where  the  petition  states  a  cause  of 
action,  which  has  no  existence  in  point  of 
tact,  and  the  one  where  It  appears  upon  the 
ta.CB  of  tbe  petition  that  no  cause  exists.  Is 
one  of  practice.  In  the  former  evidence 
aliunde  must  be  resorted  to  to  ^ow  that  no 
such  cause  exists,  while  in  the  latter  it  ap- 
pears upon  the  face  of  the  record  and  may 
be  raised  by  a  demurrer  or  other  appropri- 
ate proceeding.  However  that  may  be,  we 
do  not  understand  connsel  for  respondent  to 
controvert  this  insistence  of  relator,  but  seek 
to  escape  the  effects  thereof  by  a  counter  in- 
sistence to  the  effect  that  the  petition  in  the 
case  of  Oampbell  &  Ellison  t.  Dutcher  and 
Harrington  states  a  Joint  cause  of  action 
against  both  of  the  defendants,  and  that  the 
circuit  court  of  Adair  conn^,  having  Jnris- 
dictltm  of  tbe  cause,  heard  the  evidence  and 
found  the  fkct  to  be  that  they  were  Jointly 
llal»Ie  to  plalntiflfe,  which  cannot  be  question- 
ed in  this  procee^Ung. 

Counsel  for  relator,  upon  the  other  band, 
concedes  that  U  the  petition  does  state  ft 
Joint  cause  of  actioo  against  Iwr  and  Har- 
rington, thai  they  have  no  standing  In  this 
court  auA  must  go  elsewhere  for  redress  of 
her  alleged  vnongB;  but  ooussel  stroiuously 
insist  that  the  petition  states  no  cause  of 
action  against  Harrington,  irither  Joint  with 
relator,  or  severally  against  hlnmelf,  and  tor 
that  reason  they  say  the  suit  was  dismissed 
as  to  Harrlngtra.  In  reply  to  this  last  iu^ 
sistence  counsel  flv  leapondent  refer  to  the 
following  language  contained  in  ttie  original 
petition  filed  by  them  against  relator,  Marie 
Dutclier,  and  Harrington,  wliidi  it  is  con- 
tended states  a  cause  of  action  Jointly  against 
them.  Til.:  "Plalntlfls  further  state  that  aft- 
er the  dedston  adverse  to  her  in  said  Di- 
vision No.  1  of  said  Supreme  Court  these 
defoidauts  authorized  idalntifb  to  employ 
other  and  additicmal  attorneys  to  represent 
said  Marie  Datchor  in  said  Su^one  Court 
and  authorlied  and  directed  and  requested 
that  plaintllh  aofloy  and  offer  to  pay  them 
the  sum  ot  two  tliousand  ^000)  dtOlars 
condltUmed  upon  said  Judgment  of  said  dx^ 
cult  court  being  affirmed  and  said  Judgment 
being  collected;  that  ptalntins  did  at  the  in- 
stance and  request  of  said  defendants  as 
aforesaid,  and  after  said  advwse  decldon  in 
said  Division  Ma  1  onpioy  other  counsti  and 
obligated  themselves  to  pay  the  sum  of  two 
thousand  (12,000)  dollars  conditioned  as 
aforeeaid,"  ttic 

Counsd  for  relator  challenge  the  soffl- 
cieiK7  ot  that  allegation  to  state  a  Joint 
cause  ot  action  against  her  and  Harrington 
for  two  reasons:  Ilrst  because  they  say  that 
said  statement  must  be  read  in  the  light  of 
the  entire  petition  and  especially  in  con- 
nection with  file  contrut  dated  May  27, 
1012,  made  and  entered  into  by  and  between 
Campbell  h  ElUsm  and  F.  M.  Harrington, 
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parttes  of  the  flrst  part  and  Marie  Dutcher, 
party  of  the  second  part,  referred  to  and 
made  a  part  of  her  petition  for  the  writ,  at- 
tached thereto  and  mariced  "Exhibit  A"; 
and,  second,  because  said  allegations,  when 
read  In  connection  with  the  entire  petition, 
said  exhibit  and  the  facts  and  drcomstances 
snrroundlng  the  case,  at  most,  only  charges 
that  Harrington  in  connection  with  Oamp- 
bell  &  Ellison  made  the  request  to  employ  ad- 
ditional counsel  in  said  case  as  her  attorney 
or  agent,  and  not  as  principal  himself,  and 
that  there  Is  no  language  In  the  petition 
which  warrants  any  such  constmcUon  as  to 
him  Individually.  We  will  consider  these 
two  propositions  in  the  order  stated;  and 
because  of  their  close  relationship  what  Is 
said  of  the  one  will  apply  largely  to  the  oth- 
er also. 

Attending  the  first:  In  the  consideration 
of  this  qaestlon,  It  should  be  borne  in  mind 
that  Campbell  &  Ellison  and  F.  M.  Harring- 
ton were  all  attorneys  at  law,  and  were 
employed  by  relator  to  represent  her  in  her 
case  against  the  Wabash  Railway  Company, 
and  that  all  of  them  stood  upon  an  even 
footing  with  each  other  In  their  legal  rela- 
tions to  her  and  her  case,  nothing  to  Indicate 
Harrington  was  representing  her  in  any  ad- 
ditional or  different  capacity  than  that  In 
which  they,  Campbell  &  ESllson,  were  repre- 
senting her,  namely,  that  of  attorneys.  This 
is  conclusively  shown  by  the  allegations  of 
the  plaintiffs,  their  signatures  to  the  petition 
filed  by  them  for  her  in  the  case  against  the 
Wabash  Railway  Company,  and  by  said  con- 
tract made  and  entered  into  by  and  between 
them  and  Harrington,  the  "flrst  parties,"  and 
relator  the  "second  party,"  dated  May  27, 
1912,  which  reads  as  follows: 

Exhibit  A:  "May  27th,  1912.  F.  M.  Har- 
rington and  Ompbell  &  Ellison,  first  parties, 
and  Marie  Dntcber,  second  party,  agree  as 
follows:  That  the  Judgment  rendered  in 
favor  of  Marie  Dutcher  against  the  Wabash 
Railroad  by  the  circuit  court  of  Adair  coun- 
ty, Missouri,  at  its  May  term,  1907,  for  the 
sum  of  ten  thousand  ($10,000.00)  and  also  the 
interest  accnied  on  the  same  shall  be  dis- 
tributed as  follows:  One-third  thereof  to  the 
flrst  parties  and  two-thirds  thereof  to  the 
second  party.  It  is  further  expressly  agreed 
and  understood  that  the  making  of  this 
agreement  and  the  distribution  of  said  moa- 
ey  as  aforesaid  shall  not  be  taken  as  an 
accord  and  satisfaction  between  said  parties, 
nor  in  any  manner  whatsoever  affect  the 
right  of  the  first  parties,  If  any  they  have, 
to  sue  for  a  recovery  of  additional  compen- 
sation or  additional  amount  based  on  a 
claim  or  demand  growing  out  of  the  employ- 
ment of  other  attorneys  to  assist  said  flrst 
parties  in  the  prosecutioD  of  said  suit  of  the 
second  party  against  the  Wabash  Railroad 
while  said  suit  was  pending  in  the  Siqtreme 
Court  of  Missouri,  nor  shall  the  said  distri- 
bution of  said  money  in  any  way  affect  the 
right  of  said  Marie  Datdier  to  dei^  and  dis- 


pute said  claim  for  additional  compensation, 
and  If  Roit  shall  be  brought  by  either  of  said 
flrst  parties  against  said  second  party  to  re- 
cover an  additional  sum  on  account  of  the 
employment  of  other  attornejn,  as  aforesaid, 
the  making  of  this  agreement  shall  not  be 
taken  to  prejudice  either  the  right  of  the 
said  flrst  parties  to  maintain  said  suit  or  the 
right  of  said  Marie  Dut<^er  to  defend  the 
same,  or  to  claim  that  said  flrst  parties 
are  not  entitled  to  any  additional  sum  on  ac- 
count of  the  matters  aforesaid.  F.  t/L  Har- 
rington. Oampbell  &  Ellison.  Merle  Dutch- 
er." Not  only  does  this  contract  show  that 
all  three  of  said  attorneys  stood  In  the  same 
relation  to  Marie  Dutcher,  the  relator,  but 
It  also  shows  that  F.  M.  Harrington  waa 
not  au  adverse  party,  as  now  contended,  to 
the  cause  of  action  stated  therein  against 
Mm  and  the  relator,  for  It  provides  that  said 
"distribution  of  said  money  as  aforesaid 
shall  not  be  taken  as  an  accord  and  satis- 
faction between  said  parties  (What  parties? 
'F.  M.  Harrington  and  Campbell  &  ElUsoa, 
flrst  parties,  and  Marie  Dutcher,  second  par- 
ty'), nor  In  any  manner  whatsoever  affect  the 
right  of  the  flrst  parties  (which  Included 
Harrington),  if  any,  they  have,  to  sue  for  a 
recovery  of  additional  compensation  or  addi- 
tional amount  based  on  said  claim  or  de- 
mand growing  out  of  said  employment  of 
other  attorneys  to  asaitt  said  flrst  parties  In 
the  prosecution  of  said  suit"  This  contract 
shows  clearly  that  the  pleader  understood 
and  charged  in  the  petition  that  **F.  M.  Har- 
riugtoD  and  Campbell  &  Ellison,  flrst  par^ 
ties,"  had  agreed  with  "Marie  Dutcher,  sec- 
ond party,"  that  they,  all  three  of  them, 
Were  authorized  to  employ  additional  coun- 
sel, and  that  she  would  pay  for  their  serv- 
ices, and  not  that  Marie  Dutcher,  the  **sec- 
ond  party"  and  F.  M.  Harrington,  the  first 
party  of  the  "first  parties,"  had  agreed  with 
Campb^l  &  Ellison,  tlie  two  latter  partie*  of 
the  '*flrst  parties,"  that  they.  Campbell  A 
Ellison,  might,  or  had  been  author^ed,  to 
employ  additional  counsel,  and  that  they, 
Harrington  &  Dutcher,  would  pay  for  said 
additional  services.  This  same  Idea  is  on- 
phaslzed  later  In  said  contract,  for  it  was 
evidently  anticipated  that  all  of  said  "flrst 
parties,"  might  not  want  to  Join  In  a  suit  * 
against  Marie  Dutcher  to  collect  said  addi- 
tional fees;  and,  while  InartLfldally  drawn, 
yet  it  was  expressly  agreed  therein  that^  **if 
suit  shall  be  brought  by  either  of  aatd  flxst 
parties,  •  •  •  the  making  of  this  agree- 
ment shall  not  be  taken  to  preJndlce  eltb« 
the  right  of  said  'first  parties*  to  maintain 
said  suit,  or  the  rig^t  of  said  Marie  Dotdwr 
to  defend  the  same  or  to  claim  that  said 
flrst  parties  are  not  entitled  to  any  addltkm- 
al  sum  on  account  of  the  matters  aforesaid.'* 
This  entire  contract  shows  that  Harringtra'i 
relations  and  interest  under  the  orlgliial  con- 
tract of  employment  as  an  attorney  was 
identical  with  that  of  Campbell  ft  ElliMm, 
and  it  alao  shows  that  all  ttiree  vft  tbm 
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stood  in  precisely  the  iame  contractual  re- 
Iati<Hi  to  the  relator  regarding  the  ^i^y* 
meat  of  said  additional  counsel;  and,  so 
recognizing  that  fact,  they  provided  therein 
that  any  one  of  than  might  bring  suit  for 
the  fees  to  be  earned  by  said  additional 
connael,  witiwnt  Joining  all  of  them  as  plaln- 
tUEs,  wMdi  protwhly,  without  that  provision, 
could  not  hare  been  done  under  the  rulings 
of  tiUs  oomt  In  that  dass  of  cases  to  which 
Byan  et  aL  Btddle^  78  Ma  BSl,  bdongs, 
which  holds  that  all  obligees  in  a  ocmtiact 
(Uke  the  one  here  InvolTed)  are  necessary 
parties  plalntlffli  in  an  action  therebn  for  Its 
breadi;  and  that  the  suit  ooold  not  be 
maintained  thereon  by  only  a  part  of  the  ob- 
ligees, even  though  the  ronalnder  of  them 
should  be  joined  as  defendants,  because  of 
said  refusal  to  Join  as  plaintlfrB. 

In  the  Ui^t  of  this  contract,  and  ttecanse 
the  petition,  as  ivevlously  stated.  Is  perfect- 
ly slleut  as  to  the  manner  or  capacity  in 
which  Harrington  requested  Campb^  ft  iSll- 
son  to  employ  additional  counsel  for  relator, 
it  must  be  presumed  that  the  pleaders 
(Campbell  ft  EHUson)  understood  and  were 
trying  to  plead  the  1^1  effect  of  the  recit- 
als of  said  contract  which  clearly  embraced 
the  substance  of  the  original  agreement  be- 
tween the  parties  to  employ  additional  coun- 
sel or  vice  versa  to  plead  the  original  con- 
tract, the  substance  of  which  Is  recited  In 
said  contract,  which  states  and  shows  that 
all  three  of  her  said  attorneys  were  author- 
ized, and  that  Marie  Dutcher,  the  relator, 
alone  was  to  pay  for  their  services.  This 
idea  is  emphasized  by  the  ta.ct  that  said  con- 
tract shows  that  the  interest  of  Campbell  & 
Ellison  was  in  common  with  that  of  Harring- 
ton, and  not,  as  now  contended,  adverse 
thereto;  and  recognizing  this  fact,  at  the 
time  tbe  petition  was  drawn,  the  pleader 
studiously  avoided  stating,  the  capacity  in 
which  Harrington  requested  his  co-counsel 
to  employ  said  additional  counsel,  because 
they  knew  that,  if  It  had  been  stated  that  he 
did  so  as  the  agent  of  Miss  Dutcher,  then 
no  Joint  cause  of  action  would  be  stated 
against  him  and  her,  and  consequently  the 
drcnlt  court  of  Adair  county  could  not  ac- 
quire Joilsdlction  over  the  person  of  the  re- 
lator, and  ui>on  the  other  hand,  had  the  peti- 
tion stated  such  facts  as  to  show  Harrington 
at  his  own  Instance  and  request  authorized 
his  co-counsel  to  assist  in  the  trial  of  the 
cause  in  the  Supreme  Court,  and  agreed 
Jointly  with  rdator  to  pay  for  their  services, 
then  th^  would,  at  the  trial  of  the  cause, 
have  been  contomted  with  said  contract 
showing  that  such  statement  was  not  true, 
bat;  npon  the  eontrary,  that  relator  had  an- 
tborlaed  all  three  of  them-^that  is,  F.  H. 
Harrington  and  Campbell  ft  EUison — to  em- 
ploy said  additional  counsel,  and  that  she 
alone,  if  any  (me,  should  be  liable  for  ttielr 
services,  and  in  consequence  thereof  woold 
have  been  nonsuited  because  of  a  departure 
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between  the  allegations  of  the  petition  and 
the  proof.  So,  In  order  to  avoid  either  con- 
tingency, the  pleader  was  silent  upon  that 
question. 

We  are  therefore  of  the  opinion  that  the 
petition  'does  not  when  correctly  read  and 
construed  state  a  Joint  cause  of  action  in 
favor  of  Campbell  ft  EaUson  against  Harring- 
ton and  Miss  Dutcber,  nor  does  It  disclose 
that  the  interest  of  Harrington  Is  adverse  to 
that  of  the  plaintiffs;  and  consequently  we 
must  rule  that  Harrington  was  improperly 
sued  and  Joined  as  a  defendant  in  the  cause 
with  the  relator,  and  for  that  reason  the  cir- 
cuit court  of  Adair  county  never  acquired 
Jurisdiction  over  her  person. 

2.  This  brings  us  to  the  consideration  of  the 
second  proposition  previously  stated,  namely, 
that.  If  the  petition  be  construed  most  strong- 
ly against  the  defendant  Dutcher,  at  best,  it 
only  charges  that  Harrington  was  acting  as 
the  attorney  or  agent  of  Harle  Dutcher  In 
BDggestlng  and  requesting  that  additional 
coonsel  be  employed.  In  other  words,  that 
the  petition  states  that  Harrington  and 
Campt>ell  ft  Ellison  were  the  attorneys  of 
relator  In  her  case  against  the  Wabash  Bail- 
way  Company,  and  that  after  Division  No. 
'1  of  this  conrt  had  decided  the  case  against 
h»  that  he  and  they  discussed  with  her  the 
advisability  of  employing  additional  coonsel 
in  her  ca$e,  not  hia,  to  luHtt  them,  and  that 
he  as  such  attorney  and  i^nt  advised  and 
requested  her  to  aathorlse  them,  Campbdl 
ft  EUtoon  and  h1ms61f,  to  «nploy  additional 
counsel  for  her  and  not  for  himtelf;  that 
he  ma  not  a  party  to  that  suit,  and  bad  no 
interest  whatevw  therein,  save  tliat  of  an 
attorney  acting  In  precisely  the  same  capac- 
ity in  which  Campbell  ft  Ellison  were  acttng. 

If  we  approach  this  qae8tl<m  in  the  light 
of  the  rule  of  constmction  applicable  to 
written  lastnunents,  which  requires  tbe  court 
to  read  the  same  from  its  four  com^,  and 
in  the  Ui^t  of  th«  facts  and  cirenmstancea 
sorronndlng  the  parties  at  the  time  it  was 
written  and  signed,  then  the  ambiguity  of 
this  petition  practically  disappears.  That 
rule  applies  with  the  same  force  and  effect 
to  the  pleading  In  a  case  as  it  does  to  all 
otliw  wrlttak  Instnunents.  MlUlken-T.  Thy- 
son  Commission  Co.,  202  Mo.  687,  lo&  dt 
6M,  100  S.  W.  601.  This  court  has  reipeated- 
ly  applied  that  rale  to  plea^bigs,  both  prior 
and  subsequent  to  the  decision  in  the  Mllli- 
hen  Case. 

With  that  rate  In  mind,  let  vm  again  briefly 
state  the  facfas  in  the  ease  of  Campbell  ft 
Ellison  T.  Marie  Dutdier  and  V.  M.  Harring- 
ton, In  order  to  have  the  nse  dearly  In 
mind.  In  brief;  it  states  that  Marie  Dutcber 
had  a  cause  of  action  against  the  Wabash 
Bsllmiy  Company ;  that  she  onployed  Gamp- 
bell  ft  EUlson  and  Harrington,  attonuiya  at 
law,  to  instate  suit  ftv  her  on  said  cause 
of  action  against  said  company;  that  she 
agreed  to  pay  fbem  one-thtrd  of  the  sum 
vUch  might  be  recovered  by  said  salt  for 
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tbelr  services  to  be  rendered  therein;  that 
In  pursuance  to  said  employment  they  In- 
stituted said  snlt.  tried  the  same,  and  re- 
covered 8  Judgment  therein  for  the  sum  of 
$10,000;  that  the  company  appealed  said 
cause  to  the  Supreme  Court,  which  was  as- 
sUrned  to  Division  No.  1  thereof ;  that  said 
division  reversed  said  Judgment ;  that  there- 
upon the  qnestlon  of  employing  additional 
counsel  arose  f  that  at  the  instance  and 
request  of  defendants  they  employed  said 
additional  counsd  in  the  case  of  Dutcher 
against  the  railway  company;  that  they 
performed  valuable  services  ther^n,  which 
were  reasonably  worth  $2,00<^  and  expended 
$400  In  printing  briefs,  etc,  in  connection 
therewith;  that  on  a  motion  for  a  rehearing 
the  case  of  Dutcher  v.  Railway  Company 
was  transferred  to  court  in  banc,  which  later 
disapproved  the  divisional  opinion  of  rever- 
sal, and  affirmed  the  Judgment  of  the  circuit, 
which  with  the  interest  therein  amounted  to 
about  $13,000;  that  a  dispute  arose  between 
said  attorneys  on  the  one  part  and  Marie 
Dutcher  on  the  other  part  as  to  the  liability 
of  Marie  Dutcher  for  the  fees  earned  by  said 
addltlonaT  counsel  In  said  canse^  and  also  as 
to  reascmableness  of  tbe  amount  daimed  by 
ttian;  tba^  notvrtthstandlng  said  dispute, 
all  parties,  Uttgants,  and  lawyers  wanted 
the  judgment  paid  and  satisfied;  that  in 
pursuance  to  that  "want"  or  desire  the  eon- 
tract,  dated  May  27,  1912,  marked  "Exhibit 
A,"  attached  to  and  made  a  part  of  the  peti- 
tion for  the  writ,  was  made  and  entered  Into 
by  and  between  "F.  M.  Uarrlngton  and 
Campbell  ft  Ellison,  first  parties,  and  Marie 
Dutdier,  second  party" ;  that  In  pursnance 
to  said  contract  said  railway  company  paid 
said  Judgment,  one-tUrd  to  Campoell  ft 
Ellison  and  F.  M,  Harrington  as  fees  for 
tb^  services  rendwed  in  said  case,  and  the 
remaining  two-thirds  to  said  Marie  Dutcher; 
that  thereupon  Campbell  ft  Ellison  paid  to 
said  additional  counsel  $2,000  for  the  ser- 
vices rradered  by  than  In  said  cause,  and 
the  $400  which  they  expended  in  printii^ 
briefs,  ^ ;  that  thereupon  Campbell  ft  Elli- 
son took  an  assignment  of  said  claims  of 
said  additional  counsel,  and  that  they  brought 
suit  thereon  against  BCarie  Dutcher  and  F. 
If.  Harrington,  ber  other  attorney,  in  the 
drcuit  court  of  Adair  county,  the  suit  this 
iwoceedlng  is  seddng  to  stay. 

Bef6re  considering  said  contract,  dated 
May  27, 1912,  It  should  be  borne  In  mind  that 
said  peUtton,  as  previously  stated,  nowhere 
states  why  or  In  what  capadty  F.  M.  Har- 
rington authorised  or  requested  Campbell  ft 
BlUson,  bis  eo-counael,  to  employ  additional 
counsel  in  the  case  of  Dutchor  t.  Wabash 
Baliway  Company.  It  is  as  sUent  as  the 
grave,  upon  that  question,  and  the  only  al- 
legation  contained  thoein  pretending  to  state 
Harrington's  Uablll^  to  them  on  tiiat  ac> 
count  is  Inferable  alone  from  the  fact  that 
he  is  named  in  the  caption  of  the  petition 
as  one  of  the  def^danta,  and  from  the  fol- 


lowing language  contained  therein,  rls.: 
"These  defendants  authorised  the  employ- 
ment of  additional  attorns  to  tepNeesA 
said  Marie  Dutcher  in  said  Supreme  Court,** 
etc.  If  we  should  stop  thore,  and  not  con- 
sider the  contract  attached  to  tbe  petition, 
It  could  hardly  be  said  that  the  petition 
states  a  cause  of  action  against  Harrington, 
because  the  law  would  not  imply  a  promise 
on  the  part  of  an  attorney  In  a  cause  to  pay 
for  services  rendered  therein  by  additional 
counsel  simply  from  the  fact  that  he  may 
have  Joined  with  his  client  from  a  request 
to  his  co-connsel  In  the  cause  to  employ  said 
additional  counsel  to  help  them  try  the 
cause;  and  according  to  the  petition  all 
that  Harrington  did  or  said  was  to  Join  Iflss 
Dutcher  in  a  request  made  to  Campb^  ft 
inilson,  his  co-counsel  In  the  same  cause,  to 
employ  additional  counsel  to  assist  them 
(that  Is  Campbell  ft  Ellison  and  Harrington) 
to  try  said  cause  in  the  Supreme  Court,  upon 
the  success  of  which  the  fees  of  all  three 
of  them  depended.  They  were  as  much  in- 
terested in  the  result  of  the  Ju^ment  as 
Harrington  was ;  and  If  he  made  such  a  re- 
quest, which  must  be  taken  as  true,  becaose 
it  is  so  stated  In  the  petition,  which  cannot 
be  controverted  In  this  proceeding,  it  was 
done  as  much  for  Uielr  benefit  as  it  was  fbr 
his  own,  because,  as  previously  stated,  the 
fees  of  all  tiaee  of  them  were  contingent 
upon  the  affirmance  and  collection  of  the 
Judgment  of  the  circuit  court,  and  the  a^ 
vices  of  said  additional  couns^  were  aeenred 
for  the  purpose  of  showing  this  court  that 
the  Judgment  of  the  former  was  ri^t  and 
Just,  and  was  tree  from  error.  It  thus  ap- 
pearii^  that  the  request  of  Harrington  was 
made  as  mudi  for  the  benefit  of  Campbell 
ft  Ellison  as  it  was  for  himself,  the  law  wilt 
no  man  raise  an  implied  promise  on  his  part 
to  pay  for  the  services  performed  by  said  ad- 
ditional counsel  than  it  would  on  the  part 
of  Campbell  ft  ElUson,  bis  co^unsel,  who 
were  JtAnUy  Interested  with  Um  in  the  fees 
to  he  collected. 

But  going  back  to  the  contract  dated  Hay 
27,  1912,  and  set  ont  in  the  return  of  On 
respondent  This  contract  while  not  pleaded 
by  Campbell  ft  Ellison,  yet  It  really  con- 
stitutes tbe  basis  of  this  salt,  for  without 
it  the  cause  of  action  stated  in  the  i>etltiai 
would  have  been  compromised  and  settled  by 
Campbell  ft  Ellison  and  F.  M.  Harrington 
accepting  the  one-third  of  t2ie  Judgment  wUdi 
Miss  Duteher  dalmed  was  all  that  tbey  and 
the  additional  connad  were  entitled  to.  But, 
be  that  as  It  may,  this  contract  throws  modi 
light  on  the  petition,  and  explains  what  the 
pleaders  (Oanvbell  ft  sailson)  had  in  mind, 
and  meant  by  the  language  used  In  the  peti- 
tion, to  the  effect  that  defendants  authorised 
or  requested  plaintiflEs  <OampbeU  ft  BUaoo) 
to  employ  additional  counsel  to  assist  in  the 
trial  of  said  case  In  the  Supreme  Court.  Am 
before  stated,  there  is  no  statement  con- 
tained In  the  petition  which  tends  to  abow 
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why  or  In  wbat  capadt;  Harringbm  aa- 
tborlsed  or  reQuested  Campbell  ft  BUlaon  to 
emplf^  Bald  adclltioiial  connael ;  but  by  reading 
this  omtract  It  will  be  aeea  that  he  0d  not 
do  BO  upon  hlB  own  responsibility;  also, 
that  neither  he  wa  they  tfaoog^t  or  nnder^ 
stood  that  he  thereby  Intoided  to  Und  hlm- 
self  for  the  payment  of  the  fees  whldi  were 
to  be  paid  to  said  additional  connael,  for  it 
expressly  provides  that  **T.  M.  Harrington 
and  Oampbell  &  BBllson,  first  parties,  and 
Marie  Datcher,  second  party,  agree  as  fol- 
lows." It  then  proceeds  to  recite  the  fact 
that  she  reooTwed  a  Judgment  against  the 
Railway  Oompany  for  910,000  and  Interest, 
the  payment  of  the  same  by  this  company, 
and  the  dlstribatlon  of  the  same  between 
"first  parties"  and  the  "second  party"  In  the 
ratio  of  fl  to  92.  Proceeding,  It  stated: 
"It  is  forther  ex|«es8ly  a^eed  and  under^ 
stood  that  the  making  of  this  agreement  and 
the  dlstElbuttoai  of  said  .money  as  aforesaid 
shall  not  be  tskoi  as  an  aoowd  and  satls- 
fitction  between  said  parties,  nor  in  any  man- 
ner whatsoever  affect  the  rl^  of  the  flrtt 
porftes,  if  any  tiiej  bav^  to  sue  for  a  re- 
covery  of  additional  compensation  or  ad- 
ditional amount  based  on  a  claim  or  dunand 
growing  ODt  of  the  employment  of  aOiet  at- 
torneys to  asslBt  said  first  parties  in  the 
iwosecntloii  ot  said  suit,*'  etc.  By  the  nse 
of  the  words  that  this  settloDent  shall  in 
no  mannsr  "affect  the  right  of  the  /lr«(  par- 
Uet  *  *  •  to  aoe  fUarie  Dntcher)  tot  a 
recovery  of  addlUo&Al  compensation  .  *  *  * 
based  on  a  claim  •  •  *  growing  out  of 
the  employment  of  other  attorneys,"  condu- 
slvely  riiows  that  Harrington  nevu  bound 
hlmadf  Indlvidnally  or  otherwise  to  pay  said 
additional  counsel;  also  that  Campbdl  & 
Ellison  never  undostood  that  he  bad  obIl> 
gated  hlmstff  to  so  do;  but,  luion  the  con- 
trary, it  sluws  that  the  "first  parties."  Har- 
rington and  Campbell  &  Ellison,  understood 
that  BOSS  Dntdber  alone.  If  any  one,  was 
U^da  to  pay  said  additional  counsel  what- 
ever  sum  was  doe  them,  and  the  last  clause 
oC  said  contract  reserved  to  all  three  of 
them  tlie  right  J<^tly  and  sevwally  to  cue 
hw  for  said  additional  tbes,  which  Is  ab- 
solutdy  inconsistent  with  the  idea  that  Har- 
rington was  In  any  manner  liable  therefor ; 
and  this  is  obviously  the  reason  why  the  peti- 
tion Is  slUmt  as  to  the  capad^  in  which 
Harrington  requested  Chmpbdl  &  Ellison  to 
employ  the  additional  counseL  Tha.t  bdng 
true,  the  only  other  capacity  In  whldi  he 
could  have  made  said  recjuefit  was  as  her 
agoit  or  attorney  wbldi  of  course  would  not 
bind  him  individually  without  an  express 
agreement  on  his  part  to  be  so  bound  of 
wtaldi  th^  is  no  pretense  that  he  did. 

[<]  S.  Moreover,  there  Is  another  rule  of 
pleading  and  evidence  also,  which,  it  applied 
to  the  petltton  of  OampbeU  &  EHUson  against 
Dutcdiw  and  Harrington,  will  conclnBlTely 
show  that  no  cause  of  action  Is  stated  there- 
in as  to  the  lattw  either  Jointly  or  severally, 
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that  is,  lAua  the  petition  or  the  evidence 
introduced  in  a  cause  alleges  or  proves  a 
state  of  facts  from  which,  under  the  law, 
UablUty  or  ncmllabUity  may  be  equally 
dravm  therefrom,  thai  tlie  law  says  that  It 
is  the  doty  of  the  court  to  role  and  so 
hold  Out  there  la  no  liability  in  such  a  case. 
This  rule  has  been  variously  stated  by  this 
court  in  numerous  cases.  In  that  of  M(K9rath 
T.  8t  Louis  Transit  Co.,  -197  Mo.  97,  loc. 
dt  104,  94  8.  W.  87%  874,  Judge  Graves,  in 
speaking  ct  this  ml^  said:  "Defendant  In- 
slsts  now,  aa  it  did  in  the  trial  court,  that 
there  was  no  substantial  evidence  of  n^U- 
goice  sufficient  to  carry  the  case  to  the  Jury, 
and  its  danurrer  to  the  erldaice  should  have 
bem  sustained.  In  our  opinion  this  contm- 
tlon  is  weU  founded.  This  Is  not  a  case,  un- 
der the  facts  disclosed,  where  res  ipsa  loqui- 
tur applies.  It  has  been  said  that  there  are  but 
two  daaees  of  cases  wherdn  this  doctrine  can 
be  Invoked:  *(1)  VThsa  the  relatl<m  of  carrlor 
and  passenger  exists  and  the  accident  arises 
from  some  abnormal  condition  in  the  di^art- 
ment  of  actual  traaqtortatlon;  (2)  where  the 
Injury  arises  from  some  condition  or  event 
that  is,  in  its  voej  nature  so  obvtouiOy  de- 
structive of  the  safety  of  person  or  property, 
and  is  so  tortious  In  Ito  qnaBty  as,  In  the 
first  Instance,  at  least,  to  pecmlt  no  inference 
save  that  of  negligence  on  the  part  of  the 
person  in  control  of  the  injurious  agency.' 
Boiedick  T.  Potts,  88  Md.  68  [40  AtL  1067, 
41  U  B.  A.  478].  But  in  this  case  the  In- 
ferences are  at  least  equal  as  to  wbethw  the 
accident  was  the  result  of  the  negUgeuce  of 
the  deceased  or  of  the  dtfendant  Where 
all  the  ftcts  connected  vrltb  the  accident 
Adl  to  point  to  the  negligence  of  the  defend- 
ant as  the  proximate  cause  ot  the  accident, 
but  show  a  state  ot  affairs  where  an  Infe^ 
oice  could  be  as  reasonably  drawn  that  the 
accident  was  due  to  a  cause  or  causes  other 
than  the  negligent  act  of  the  defendant,  then 
the  plalntur  cannot  rcOy  upon  mere  proof  of 
the  surrounding  focts  and  drcumstances  of 
the  accident,  and  the  defendant  is  not  called 
upon  to  explain  the  cansie  of  the  accident, 
and  to  purge  himself  of  the  Imputed  or  in- 
ferential negllgenee.  Cothron  v.  Oudahy 
Packing  Co.,  98  Mo.  Appw  loc;  dt  848  [78  8. 
W.  279]." 

And  in  cases  of  fraud  this  court  has  uni- 
formly brid  that  where  the  evldODce  adduced 
of  a  transaction  Is  as  consistent  with  honesty 
and  fAir  dealing,  as  with  a  fruudulent  design, 
the  law  will  iwesume  that  it  was  a  bona  fide 
transaction,  and  not  fraudulent  Dallam 
Renshaw,  20  Mo.  SSS;  Itambolds  r.  Parr,  81 
Mo.  592;  Henderson  t.  Huiderson,  06  Mo. 
634;  Ames  v.  Ollmore,  68  Ma  637;  Webb 
V.  I>arby,  94  Mo.  621,  7  S.  W.  677;  Robin- 
son T.  Dryden,  US  Mb.  684,  24  S.  W.  448. 
And  where,  in  sudi  cases,'  doubt  exists  as  to 
the  construction  to  be  given  to  the  conduct 
of  the  parties,  it  diould  be  resolved  In  favor 
of  the  defendant  Webb  v.  Darby,  supra; 
Chapman  r.  Mdlwrath,  77  Ma  88,  46  Am. 
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Rep.  1;  Stilmiabarger  t.  Sbelton,  41  Mo. 
App.  147.  The  same  rale  applies  in  actlona 
for  damages  brought  for  personal  Injuries 
for  instance.  It  Is  there  held  that  where  an 
action  is  Instituted  for  damages  which  were 
caused  by  one  of  two  things,  for  one  of 
wbidi  the  defendant  is  responsible,  and  for 
the  other  he  Is  not,  the  plaintiff  before  he 
can  recover  must  allege  and  prove  that  the 
injury  was  caused  by  the  thing  for  which  the 
defendant  was  responsible  and  not  by  the 
latter.  Coin  v.  Lounge  Co.,  222  Mo.  488,  loc. 
dt  508,  121  S.  W.  1,  26  U  R.  A.  (N.  S.)  1179, 
17  Ann.  Cas.  888 ;  Trigg  v.  Land  &  Lumber 
Oo.,  187  Mo.  227,  86  S.  W.  222;  Warner  v. 
Railroad,  178  Mo.  125,  loc.  cit  134,  77  8. 
W.  ©7 ;  Puchs  V.  aty  of  St  Loula,  133  Mo. 
168,  31  8.  W.  115,  34  S.  W.  608,  34  L.  R.  A. 
118:  Searles  v.  Railroad,  101  N.  T.  661,  6 
N.  E.  06.  This  rule  is  based  upon  the  theory 
that  the  burden  of  proof  rests  upon  the 
plabitlfl. 

In  the  case  at  ban  the  petition  In  the  case 
of  CampbeU  &  ElUson  v.  Dntcher  and  Har- 
rington, as  previously  stated,  stmply  charged 
that  Uie  defHidantB  authorised  and  request- 
ed liie  plalntUfs  to  employ  additional  coun- 
sel to  asdstin  the  ease  of  Dutcher  t.  Wabash 
Railway  Co.  (she  then  being  represented 
therein  by  Campbell  ft  Ellison  and  said  Har- 
rington), wlthont  stating  in  what  capacity 
Harrington  made  the  roQUest,  whether  as 
agent  or  attorney,  or  in  his  individual  ca- 
pacity, from  which  alone  the  law  might  im- 
ply a  promise  to  pay  for  the  same.  Unques- 
tionably this  record  shows  that  said  Har- 
rington waa-an  attorney  and  agent  for  Miss 
Dutcher  in  that  case,  and  should  we  con- 
cede, as  counsel  for  respondent  insinuate, 
without  so  stating  in  so  many  words,  that 
HarrlngtoQ  was  also  acting  In  said  case  in 
some  unexplained  and  mysterious  way  or 
capacity  other  than  that  of  an  attorney 
(which,  as  before  shown  In  paragraphs  1 
and  2  of  this  opinion,  there  is  not  a  single 
allegatiou  from  the  beginning  to  the  end 
thereof  or  a  sdntllla  of  evidence  contained 
In  this  record  tending  to  show  he  was  so 
acting),  nevertheless,  there  is  In  my  oi^nion 
no  allegation  or  evidence  contained  In  this 
record  which  In  the  remotest  degree  tends 
to  show  in  which  of  those  two  capacities  he 
was  acting  at  the  time  It  is  charged  he  re- 
quested Campbell  &  Ellison  to  employ  ad- 
ditional counsel.  But  suppose  I  am  mistaken 
in  that  opinion,  and  that  the  record  does 
contain  such,  then  I  submit  that  the  legiti- 
mate presumption  to  be  drawn  from  the  in- 
ferences of  the  facts  shown  would  be  that 
he  was  acting  in  the  capacity  of  her  at- 
torney, as  co-counsel  with  CampbeU  &  Elli- 
son, who  were  equally  Interested  with  him 
in  tlie  result  of  her  suit,  and  not  in  an  In- 
dividual capacity  and  adverse  to  their  in- 
terest, because  their  fees  and  his  were  con- 
tingent apon  the  afflrmance  of  the  judgment 
of  the  circuit  court;  and  b^g  so  jointly 


Interested,  In  the  absence  of  evidence  to  the 
contrary,  the  presumption  should  be  indulg- 
ed in  that  he  and  they  were  consulting  and 
advlsii^  with  her  as  to  the  advisability  of 
employing  for  her,  additional  counsel,  Just 
as  the  contract  of  May  27,  1912.  signed  by 
all  of  them  redtes,  was  done.  This  is  the 
only  l(^cat  deduction  that  can  be  inferred, 
if  any,  from  the  facts  and  drcumstancea 
proven,  and  that  Is  against  the  contention 
that  Harrington  was  acting  in  a  capadty 
other  than  that  of  an  attorney  and  in  pov 
feet  harmony  with  the  recitals  of  the  con- 
tract of  May  27,  1912,  aforesaid.  So,  view- 
ing this  case  from  any  viewpoint  you  may, 
the  petition  of  Campbell  ft  EUlson  T.  Dutcher 
and  Harrington  states  no  cause  of  action 
either  Jointly  or  severally  against  him. 

Being  of  the  opinion  that  said  petition 
states  no  cause  of  action  against  Harring- 
ton, we  a.ve\  therefore  of  the  further  opinion 
that,  under  the  statutes  and  decisions  before 
cited,  the  temporary  writ  of  prohibition  here- 
tofore granted  should  be  made  final  and  per- 
petual ;  and  it  ia  so  ordered. 

LAMM,  a  J.,  and  BROWN,  WAIiEEB, 
and  FABIS,  JJ.,  concur.  ORAYES,  J.,  dis- 
sents in  separate  opinion  in  which  BOND, 

3^  concurs. 

GRAVES,  J.  (dissenting).  I  desire  to  dis- 
sent from  the  principle  In  this  case.  I  differ 
from  my  learned  Brother  as  to  the  construc- 
tion to  be  given  to  the  petition  filed  by  Camp- 
bell &  Ellison,  as  plaintiffs,  against  F.  M. 
Harrington  and  Marie  Dutcher,  as  defend- 
ants, In  the  circuit  court  of  Adair  county.  I 
think  that  petition  states  a  joint  cause  of 
action  against  Harrington  and  Marie  Dutdi- 
er.  If  It  does,  then  the  suit  was  properly 
Instituted  in  Adalr  county  and  the  service 
upon  Marie  Dutoher  in  the  dty  of  St  Lonis 
was  a  valid  service,  and  the  judgment  en- 
tered against  her  by  default  a  valid  judg- 
ment, and  further  proceedings  should  not  be 
stopped  by  our  writ  of  prohibition.  If  this 
petition  upon  its  face  states  a  good  joint 
cause  of  action  against  the  two  defendants, 
all  the  matter  of  this  contract  entered  into 
when  the  money  was  paid  on  the  judgment 
and  Its  contents  and  meaning  has  no  place 
in  the  case.  Nor  can  the  petition  be  con- 
strued by  the  terms  of  this  contract.  Such 
contract  might  have  been  valuable  in  the  de- 
fense of  the  action  had  Marie  Dutcher  chose 
to  appear  and  defend  it,  but  ite  terms  axe 
not  material  to  the  case  at  bar.  To  my 
mind  the  only  questions  we  have  to  deter- 
mine are:  (1)  Does  the  circuit  court  peti- 
tion state  a  case  at  all?  and,  (2)  If  bo. 
does  It  stete  a  joint  liability  upon  the  part 
of  F.  M.  Harrington  and  Marie  Dutdier? 
These  questions  must  be  answered  from  the 
petition  itself,  and  not  from  extrinsic  mat- 
ters. The  full  petition  is  set  out  In  ttte 
principal  opinion,  but  I  requote  the  material 
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portion  dtereof  so  as  to  ItaUdze  the  words 
whlcb  I  think  show  a  Joint  action.  That 
portion  of  the  petition  thus  Italicized  reads: 
"Plaintiffb  farther  state  that  after  the  de- 
cision adverse  to  her  in  said  Division  No. 
1  of  said  Supreme  Coort  the»e  defendants 
authorUced  plaintiffs  to  employ  other  and 
additional  attorneys  to  represent  said  Marie 
Dntcher  In  said  Supreme  Court,  and  author- 
ized ond  directed  and  regueated  that  plain- 
tiffs employ  and  offer  to  pay  them  the  sum 
of  two  tbonsand  92,000)  dollars  conditioned 
UKm  said  jndcmoit  of  said  circuit  court  be- 
ing afflrmed  and  said  Judgment  being  col- 
lected; that  platntiffa  did  ot  the  inttance 
and  requeat  of  taid  iefendanta  at  aforesaid, 
and  after  said  adverse  dedslon  In  said  Dlvl- 
sl<m  No.  1,  entploy  oilier  connsel  and  obli- 
gate themselTsa  to  pay  the  sam  of  two  thou- 
sand ^000)  dollars  otmdittonal  as  afore- 
said; that  plaintlflB  and  said  additional 
connsel  In  said  cause  Incurred  an  expense 
in  attending  Uie  hearing  in  said  Supreme 
Court  and  in  printing  briefs  for  said  court 
in  the  sum  of  about  fOur  hundred  (940(9 
dollara;  no  part  ot  which  has  ever  been  paid 
by  said  Marie  Dutcher;  QiAt  said  additional 
counsel  so  employed  as  aforesaid  rendered 
valuable  assistance  on  behalf  ot  said  Ibrle 
Dntdier  In  said  cause  in  said  Suprone  Court, 
and  said  services  were  of  the  reasonable 
value  of  two  tiionsand  (92.000)  dollars;  that 
the  same  are  now  due  and  unpaid."  The 
petition  thus  diarges  a  Jtrtnt  request  and 
a  compliance  with  a  Joint  request  A  Jcdnt 
request  to  do  a  thing  and  a  compliance  with 
sucb  requeat  dearly  implies  a  Jtdnt  obliga- 
tion. In  this  ^gbt  the  petition  states  not 
only  a  cause  of  action,  but  a  Joint  cause 
action  as  against  defendants.  It  wa<Ai  be  the 
fact,  the  ilrcuit  court  ot  Adair  county  ae* 
quired  Jurisdiction  over  both  defendants; 
when  Harrington,  a  resident  of  Adair  coun- 
ty, was  served  with  process  In  that  county, 
and  Marie  Dutdier  duly  served  with  process 
In  the  dty  of  St  Louis.  The  Jurisdiction 
once  complete  could  not  be  ousted  by  dis- 
missing the  case  as  to  Harrington.  Nor  Is 
it  material  what  prompted  Harriogton  to 
Join  Marie  Dutcher  in  the  request  for  the 
employment  ot  additional  counsel.  That  Is 
immaterial  If  he  actually  requested  it  along 
with  her.  We  could  speculate  and  to  our  own 
minds  give  a  sufficient  reason,  but  each  Is 
Immaterial  here.  Nor  Is  It  material  here 
whether  or  not  there  was  in  fact  a  Joint 
request,  ao  the  petition  alleges  such.  Mat- 
ters suggested  in  my  Brother's  opinion  might 
be  well  enough  In  a  defense  to  the  petition 
in  the  circuit  court,  but  are  wholly  immate- 
rial upon  the  question  of  Jurisdiction  or  no 
Jurisdiction  of  the  circuit  court,  the  sole 
question  here  for  determination.  In  my 
Judgment  the  writ  should  be  denied. 

BOND,       concurs  In  these  views. 


STATE  ex  rel.  JONES.  Circuit  Attoni«7  of 
aty  of  St  Lotiis.  V.  MALUNGKRODT 
CHEMICAL  WORKS. 

(Supreme  Court  of  Missoari.   March  28.  1913. 
Behearing  Denied  April  Term,  1913.) 

1.  pABTisa  (S  96*)— Waives  of  Defects. 

Defendant  waived  any  defect  of  parties 
plaintlif  by  not  standing  upon  its  demnrrer  to 
the  petition  on  that  ground  and  aaswering  over 
to  the  merits;  all  ddects  upon  tbe  face  of  the 
petition,  except  that  it  doea  not  state  facts  suf- 
ncient  to  constitate  a  cause  of  action  and  want 
of  jorbdiction,  being  waived  by  answering  under 
Bev.  St  1009,  I  Wbi. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  |l  167-177:  Dec.  Dig.  |  OS;*  Pleading* 
Cent  Dig.  I  1406.] 

2.  PABTiBfl  a  76*)— Waivxe  or  Dototb-^- 

BWEUNO  TO  MBETrS. 

Any  defect  in  a  petition  under  Bev.  St 
1909,  {  10322,  to  forieit  the  franchise  of  a 
corporation  for  failure  to  make  affidavit  that  it 
was  not  connected  with  any  monopoly,  in  that 
the  proceeding  was  brought  in  the  name  of  the 
circuit  attorney  for  St  Lonis  city,  instead  of 
in  the  name  of  the  state,  was  waived,  where  de- 
fendant answered  without  raising  the  question 
by  demarrer. 

[Ed.  Note.— For  other  cases,  see  Parties.  Cent 
Dig.  «  117-121;  Dec  IMg.  |  76;*  PlHading. 
Cent.  Dig.  IS  436.  494.] 

8.  PARTIKS  (f  7«*)— DEraCTB— WAIVEB. 

Any  defect  in  the  petition  in  a  proceeding 
to  forfeit  a  corporate  franchise  for  failnre  to 
file  the  affidavit  that  it  was  not  a  monopoly,  as 
required  by  Rev.  St  1909.  f  10322,  in  that  it 
should  have  been  brought  for  the  use  of  the 
city  of  St.  Louis,  pursuant  to  Const  art  11,  1 
8,  was  waived  by  answering  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Parties.  Cent 
Dig.  II  117-121;  Dec.  Dig.  |  76.*] 

4w  Statutes  ^  64*)— iMVAunirr— Pabtial  Ib- 
VAUDirr. 

Even  if  Rev.  St  1909,  f  10304,  directing  all 
fines  and  penalties  collected  under  the  chapter 
for  violation  of  the  anti-trust  act  to  be  paid 
into  tbe  state  treasury,  is  unconatitutional,  in 
that  they  should  be  collected  for  the  use  of  the 
school  fund  of  St  Louis  ^ty,  putsusnt  to 
Const  art  11,  |  S,  the  invalldl^  of  such  pro- 
vision would  not  affect  the  valluty  of  the  rest 
of  the  chapter. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  ||  68-06,  196;  Dec  Dig.  |  64.*] 

6.  STATtnnBi  a  64*)— Pabtial  InvAuniTT— 
Fobfbitubb  or  FsAifCHisB— Dispositiok  or 
Penalties. 

Any  Invalidity  of  Bev.  St  1909. 1 10804,  re- 
quiring that  all  fines,  etc,  collected  under  the 
chapter  for  violation  of  the  anti-trust  act  be 
psia  into  the  state  treasury,  would  not  make  a 
petition  under  section  10322  to  forfeit  a  cor- 
porate franchise,  etc,  materially  defective,  since 
the  disposition  of  fines  is  a  matter  tor  future 
conddexation. 

[E:d.  Note.— For  other  eases,  see  Stetutes, 
Cent  Dig.  H  58-66,  195;  DecDig.  |  64.*] 

6.  STATum  a  2S6*)— CoHBiBuonoN— Iir  Pau 
Materia. 

All  stetutes  which  are  in  pari  materia 
should  be  construed  together,  In  order  to  ascer^ 
tein  the  legislative  intent 

[Ed.  Note.— For  otber  cases,  see  Statute^ 
Cent  Dig.  II  802,  303;  Dec  Dig.  i  225.*] 
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7.  Monopolies  (|  26*)— PoBraiTUBX  or  Fbah- 

OHISE— ALLBGATIOnS  OF  PETITION. 

Bev.  St  1900,  I  10SS2,  proTides  a  penall? 
for  failure  to  file  an  affidavit  tiiat  the  oorpora- 
tion  Ib  Dot  connected  with  a  trust,  couBisting 
of  "a  forfeiture  of  its  charter  or  certificate  of 
incorporation  or  Its  right  or  privilege  to  do 
barinees  in  this  state" ;  and  section  10827  pro- 
Tides  that  In  all  soits  institated  under  "this 
article"  to  forfeit  the  charter  of  corporations, 
or  the  right  of  a  corporation  to  do  buainesa, 
where  a  judgment  of  forfeitnie  is  obtained,  the 
court  shall  allow  the  drcnit  attorney  a  fee  as 
stated.  H^,  that  a  petition  to  fonf^t  a  corpo- 
rate franchise  for  failure  to  make  the  required 
affidavit  was  not  defective  for  not  alleging  that 
the  corporation  was  connected  with  a  trust  or 
monopoly;  the  affidavit  being  required  by  sec- 
tion 10322,  irrespective  of  whether  it  had  such 
connection. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  |  17;  Dec  Dig.  {  26.»] 

8.  Constitutional  I4A,w  (I  107*}— Monopo- 
i-iBB  (1 10*)— Ex  Foot  Facto  Law. 

B«v.  St  1900,  I  10822,  requiring  corpora- 
tions to  file  with  the  Secretary  of  State  an  anti- 
trust affidavit,  did  not  violate  Const,  art  2,  | 
15,  where  the  statute  was  enacted  some  three 
years  before  the  eozporatiat  was  required  to 
file  affidavit. 

[Ed.  Note.— For  other  cases,  see  ConstittH 
tional  Law,  Cent  Dig.  {  660;  Dec  Dig.  S  107;* 
Monopolies,  Cent  DSg.  I  9;  Disc  Dig.  1 10.*] 

0.  CONBTITUTIONAL  LlW  (|  197*)— "BK  P08T 

Facto  Law." 

An  "ex  post  facto  law"  is  one  which  makes 
an  act  d<me  before  the  enactment  ot  a  statute 
penal  or  criminal  which  was  innocent  when 
committed,  or  which  asgravstes  a  crime  by  mak- 
ing it  greater  than  when  committed,  or  inflicts 
a  greater  punishment  than  existed  when  the  of- 
fense was  committed. 

{Bd.  Note^ITor  other  case&  see  Oonstita- 
tional  Law,  Cent  Dig.  |  660;  Dec  Dig.  1 107.* 

Fw  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2627-41688;  voL  8,  p.  7667J 

10.  MONOPOLIJES    (I  26*)   —  FOBFEITm  OT 

Fbanohibb  —  Bbhedibb  —  Statutobt  RncK- 

DIE8. 

A  petition  under  Rev.  St  1900,  |  108^, 
requiring  the  prosecuting  attorney  or  circuit 
attorney  of  St.  Louis  city  to  proceed  against 
a  corporation  wliich  has  failed  to  file  an  anti- 
trust affidavit  as  reqoired  for  the  forfeiture  of 
its  charter,  was  not  defective  on  the  ground 
that  a  proceeding  by  the  circuit  attorney  was 
not  In  the  nature  of  quo  warranto,  tince  the 
statute  Itself  provided  ute  proceedii^. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  |  17;  Dec  Dig.  I  26.*] 

11.  Monopolies  (|  26*)— Cobporate  Bepobtb 
— Anti-Teust  Affidavit. 

In  view  of  Sev.  St  1009,  f  8067,  providing 
that  where  the  word  "county"  is  used  in  any 
general  law,  it  shall  include  the  city  of  St 
Louis,  unless  such  construction  be  Inconristent 
with  the  legislative  intent,  the  anti-trust  affi- 
davit required  to  be  filed  by  all  corporations  by 
section  10322  would  apply  to  corporate  officers 
in  St  Louis  city,  though  the  statutorj  sfiidavit 
is  captioned  "county." 

[Ed.  Note.— For  other  eases,  see  Monopolies, 
Dec.  Dig.  I  25.*] 

12.  Constitutional  Law  (|  240*)  —  E4}UaL 
Protection  of  Law. 

Bev.  St  1909,  I  10822,  requiring  corpora- 
tions to  file  an  anti-trust  affidavit  with  the 
Secretary  of  State,  does  not  violate  amendment 
14  of  the  federal  Constitution  b;  denying  to  a 
corporation  the  equal  protection  of  the  law,  on 


the  ground  that  partnerships,  indiridoals,  etc, 
are  exempt  from  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Constito- 
tional  Law.  Cent.  Dig.  H  688,  602,  008,  607- 
699 ;  Dec  Dig.  f  240.*] 

15.  Witnesses  (S  304*)  —  Pbivilbox  —  Selt* 

INCBUINATING  TEfflllfONT. 

Bev.  St  1909,  |  l(Kt22,  requires  the  man- 
aging officer  of  all  corporations  to  make  an  affi- 
davit that  the  corporation  has  not  participated 

in  any  trust  agreement  etc  ;  and  s«:tion  10325 
provides  that  in  case  of  noncompliance  by  the 
coiporation  with  the  demand  of  the  Secretary 
of  State  for  the  affidavit  required  by  the  article 
the  same  procedure  shall  ensue  as  Is  provided  in 
section  10322  of  this  artide,  provided  that  no 
person  shall  be  subject  to  any  criminal  proeecn- 
tion  on  account  of  any  matter  disclosed  in  the 
affidavit,  and  that  fn  any  proseention  under  the 
article  no  witness  shall  be  permitted  to  refuse 
to  answer  material  questions  or  to  produce  any 
material  papers  upon  the  ground  that  to  produce 
such  papers  or  to  answer  sudi  questions  might 
tend  to  IncrimlDate  him,  but  no  person  shall  be 
subject  to  prosecution  or  to  any  penalty  setitm 
on  account  of  anything  concerning  which  he  may 
testify,  fl'eld,  that  neither  section  contravened 
the  constitutional  provision  tliat  no  person  shall 
be  compelled  to  testify  against  himself  in  a 
criminal  case,  nor  was  section  10825  open  to  ob- 
jection that  it  was  not  as  broad  ss  the  constitu- 
tional guaranty. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  If  1051,  1052;  Dec  Dig.  |  304.*] 

14.  Monopolies  (|  25*)— Corfobatx  Reports 
— Sufficiency  of  Fobus. 

Bev.  St  1909,  |  8025,  req aires  the  Secre- 
tary of  State  on  or  before  June  15tb  of  each 

Eear  to  mail  to  every  stock  ctHnpany  blanks  to 
e  used  in  making  reports  provided  for  by  sec- 
tions 3025-80S4,  inclusive;  and  section  10822 
requires  the  Secretary  of  State  to  send  to  all 
corporations  on  or  before  July  1st  ot  each  year 
an  anti-trust  affidarit  to  be  made  and  filed  by 
the  corporation.  On  Jnne  13,  1910,  the  Secre* 
tary  of  State  sent  to  defendant  corporation  a 
sheet  with  such  blanks,  affidavits,  and  reports, 
and  the  corporation  returned  the  paper  with 
the  reports  required  by  section  8026  duly  exe- 
cuted, but  with  the  blank  affidavit  printed  on  the 
reverse  side  unexecuted,  and  refused  to  exeente 
the  latter.  Eeld,  that  the  corporation  could  not 
defend  an  action  for  forfeiture  ot  Its  franchise 
for  failure  to  file  the  affidavit  required  by  section 
10322,  on  the  ground  that  the  Seeretan  ef 
State  did  not  serve  npon  it  two  separate  and  dis- 
tinct blank  reports,  instead  of  bamg  both  of  ths 
blanks  printed  on  the  same  paper. 

[Ed.  Note.— For  other  cases,  see  MonopoUflS, 
Dec.  Dig.  I  26.*] 

16.  Monopolies  d  26*)  —  Fommtuee  <a 

FKANOHIflB— FAZLUBE  TO  FiLB  RBPOBI— BE- 
LIEF FBOU  FOBFEITCBB. 

Bev.  St.  1909,  i  10322,  Imposes  a  forfeitnie 
of  the  franchise  of  any  corporation  which  fails 
to  file  an  anti-tmst  affidarit  as  required,  but 
prorides  that  if  sodi  oorporation  shall  fite  ^ 
affidarit  "prior  to  the  rendition  or  final  Jodg- 
ment  in  said  action"  the  court  "may"  assess 
against  the  corporation.  In  lieu  of  a  Judgment  of 
forfeiture,  a  fine  as  stated,  provides  that  at  any 
time  before  final  jadgment  If  the  corporation 
filed  with  the  Secretery  of  State  the  required 
affidavit,  "the  trial  court  may  in  its  discretion" 
remit  the  penalty  prescrlbea.  Hetd,  that  the 
Supreme  Court  could  not,  upon  sustaining  a 
judgment  of  forfeiture  under  the  section,  pmnit 
the  corporation  to  make  the  required  affidarit 
upon  just  terms. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  17 ;  Dec  JXHrfSO.*} 

Bond,  J.,  dissenting. 
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In  Banc  Appeal  from  St  Louis  drcnit 
Court;  James  E.  Wlthrow,  Judge. 

Proceedings  by  tbe  State  of  Missouri,  on 
relatltm  of  Seebert  G.  Jones,  Circuit  Attor- 
ney of  the  City  of  St  Louis,  against  tbe 
Malllnckrodt  Chemical  Works.  From  a  Judg- 
ment for  relator,  defendant  annals.  Af- 
firmed. 

This  was  a  suit  Instituted  In  the  drcult 
court  of  the  city  of  St  Louis,  by  the  re- 
spondent against  the  appellant,  to  hare  Its 
charter  forfeited  for  failure  to  make  and 
file  with  tbe  Secretary  of  State,  an  anti- 
trust affidavit,  as  required  by  sections  10322 
and  1032S,  B.  S.  1909,  regarding  poob^  trusts, 
conspiracies,  and  dlscrimlnatlonB.  A  trial 
was  had  before  thd  court  without  the  Inter- 
Tention  of  a  Jury,  which  resnlted  in  a  de- 
cree In  favor  of  the  respondent  forfeiting 
the  charter  of  the  appellant  as  prayed.  In 
proper  time  all  necessary  steps  for  an  ap-' 
peal  were  dnly  taken,  and  thereafter  the 
cause  was  api^ealed  to  this  court. 

The  petltltm  filed  In  the  cause  was  as  fol- 
lowa: 

"State  of  Missouri,  Olty  of  St  Louls—es.: 

"In  the  Gbxmlt  Court  of  the  City  of  St 
Louis,  October  Term,  1910. 

The  State  of  Mlssoarl,  at  the  Relation  of 
Seebert  O.  Jones,  Circuit  Attorney  of  the 
City  of  St  Louis.  B^tor,  r.  Malllnck* 
rodt  Chemical  Works,  a  Corporation,  Re- 
spondent 

"Gomes  now  Seebert  G.  Jones,  circuit  at- 
tomey  within  and  for  tbe  city  of  St  Louis, 
In  the  state  of  Missouri,  and  states  that  the 
respondent  la,  and  at  all  times  hereinafter 
mentioned  was,  a  corporation  duly  organiz- 
ed. Incorporated,  and  existing  under  and 
virtue  of  the  laws  of  Missouri,  located  and 
transacting  and  conducting  business  in  the 
city  of  St  Louis  and  state  of  Missouri,  and 
as  such  corporation  respondent  is  amen- 
able to  the  provisions  of  chapter  98  of  the 
Revised  Statutes  of  Missouri  of  1909,  en- 
titled 'Pools,  Trusts,  OousplracLes  and  Dls- 
crimlnatlon&' 

"Relator  states  that  on  or  about  the  ist 
day  of  July,  A.  D.  1910,  the  Secretary  of 
State  of  tbe  state  of  MlMourl,  In  obedience 
to  the  requirements  of  section  10822  of  said 
Revised  Statutes,  dnly  addressed  and  mailed 
to  the  president  of  Mallinckrodt  Chemical 
Works,  3600  North  Second  street,  St  Louis, 
Missouri,  the  respondent  incorporated  com- 
pany, a  letter  of  inquiry  as  to  whether  the 
said  respondent  corporation  had  all  or  any 
of  its  business  or  interest  in  or  with  any 
trust  combination,  or  association  of  persons 
or  stockholders,  as  named  in  the  provisions 
of  article  1  of  said  riiapter  08  of  said  Re- 
vised Statutes,  and  requiring  an  answer, 
under  oath,  of  the  president  secretary,  or 
managing  oOcer  of  said  resjiondent  com- 
pany, and  laid  Secretary  of  State  duly  In- 


closed In  said  letter  of  Inquiry  a  form  of 
affidavit,  l)eing  tbe  same  form  required  by 
the  laws  of  the  state  of  Missouri,  and  pre- 
scribed and  set  forth  In  said  section  10322 
of  said  BeTised  Statutes,  and  being  In  words 
and  figures  as  fidlows,  to  wit:  [Here  the 
petiticm  sets  forth  a  toll  cc^  ot  the  form 
of  affidavit  prescrihed  In  section  103^] 

"And  thereapon  It  became  the  -  duty  of 
said  respondfiQt  corporation  to  make  answer 
to  Bodi  inqniry  hr  flUns  or  caurii^  to  be 
filed  wltti  the  said  Secretary  ttf  State  the 
affidavit  prescribed  in  and  reaulred  liy  sec- 
tions 10822  and  10323  of  said  Revised  Stat- 
utes ;  but  respondent  corporation,  unmindful 
of  lis  said  duty,  in  disregard  of  the  statutes 
and  laws  of  Uils  state  In  respect  to  pools, 
trusts,  and  conspiracies,  and  dlscrtmluatlons, 
and  in  violation  of  said  sections  10322  and 
10323,  has  faUed  and  refused,  and  stlU 
foils  and  refuses,  to  make  answer  to  such 
Inquiry,  under  oath  of  Its  president  secre- 
tary, treasurer,  or  managing  officer  as  re- 
quired by  said  sections,  and  has  failed, 
neglected,  and  refused,  and  still  ftills,  neg- 
lects, and  refuses,  to  file  or  cause  to  be 
filed  with  the  said  Secretary  of  State  such 
affidavit  described  and  required  by  said  sec- 
tions to  be  made  and  filed,  although  more 
than  30  days  have  elapsed  since  the  date  of 
the  mailing  of  such  inquiry  to  respondent 
corporation  by  said  Secretary  of  State,  as 
aforesaid. 

"And  r^tor  further  states  that  the  fiact 
of  such  fiillare  of  reapimdent  corporation 
and  Its  officers  to  make  such  answer  and  file 
sn<^  afiUlavit  In  respcmse  to  said  letter  of 
inquiry,  within  80  days  from  the  mailing 
thereof,  has  been  by  said  Secretary  of  State 
duly  certified  to  relator,  the  said  circuit  at- 
torney of  the  dty  of  Bt  Louis. 

"Relator  states  that  by  reason  of  the 
premises  respondent  has  forfeited  Its  char- 
ter and  subjected  itself  to  the  forfeitures 
and  penalties  Imposed  by  section  10322  and 
10327  of  said  Revised  Statutes. 

"Wherefore  relator  prays  that  respond- 
ent's  charter  and  its  certificate  of  Incorpo- 
ration be  declared  and  adjudged  forfeited, 
void,  and  of  no  effect  and  that  the  costs  of 
this  proceeding  be  adjudged  against  resp<md- 
ent 

"Seebert  O.  Jones, 
"ClKolt  Attorney  of  tbe  City  of  St  Louis. 
"Forest  G.  Ferris, 

"Assistant  Otrenlt  Attorney." 

The  appellant  filed  a  demurrer  to  the  peti- 
tion, and  assigned  numerous  grounds  there- 
for, which  was  by  tbe  court  overruled;  and 
thereupon  tbe  defendant  answered,  the  sub- 
stance of  which  is  as  follows: 

(1)  Plaintur  has  no  legal  capad^  to  sue 
in  manner  and  form  as  In  said  petttlon  at- 
tempted. 

09  Then  la  a  defect  of  parties  j^alntUL 
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(3)  TWs  defendant  cites  the  fourteenth 
amendment  of  the  Constltntlon  of  the  United 
States  as  a  bar  to  the  allegattons  of  said 
petition. 

(4)  This  defendant  dtea  section  2S  of  the 
second  article  of  the  Constltatlon  of  the 
state  of  Missouri  as  a  bar  to  the  auctions 
of  the  petition. 

(5)  Defendant  for  farther  defense  admits 
thai  on  the  1st  day  of  June,  1910,  and  from 
that  day  to  the  present  time,  defendant  waa 
and  stUl  Is  a  corporation  dnly  organized  and 
exieUns  according  to  law,  and  that  at  the 
said  time  mentioned  d^endant  was  and  is 
doing  bnsineas  and  had  and  has  an  office  In 
the  dty  of  St.  LohIb,  Mo. 

Vor  farther  answer  defendant  denies  gen- 
erally each  and  every  allegation  of  the  peti- 
tion lieridn,  except  as  above  admitted. 

By  anawerins  over,  oonnsel  for  appelant 
waived  the  demurrer  and  the  attending  rul- 
ings thereon,  which  relieves  this  court  of  the 
duty  to  review  the  sama  The  facta  of  the 
case  are  few  and  nndlaputed. 

The  evidence  showed  that  on  the  ISth  day 
of  June,  1910,  the  Secretary  of  State  Inclosed 
In  an  envelope,  properly  addressed  to  the 
appellant,  postage  prepaid,  the  letter  and  the 
contents  thereof  mentioned  In  the  petition, 
which  was  duly  registered  by  the  postal  an- 
thorltlee,  and  was  on  the  following  day, 
June  14,  1910,  delivered  to  and  recdved  by 
the  appellant  The  contents  of  said  letter 
consisted  of  a  sheet  of  paper,  on  the  one  side 
of  which  was  printed  a  blank  form  of  the 
affidavit,  required  by  sections  10322  and  10323, 
B.  S.  1909,  to  be  made  by  the  president,  sec- 
retary, or  other  managing  officer  of  the  ap- 
pellant company,  and  by  him  filed  In  the  of- 
fice of  the  Secretary  of  State,  within  30  days 
from  the  date  of  the  mailing  of  said  blank  by 
the  Secretary  of  State  to  the  company. ' 

In  order  to  have  a  clear  conception  of 
this  case,  it  will  be  necessary  for  us  to  copy 
some  of  the  most  important  statutes  Involved 
in  the  case,  and  to  state  the  subst^oe  of  the 
provisloiu  of  certain  others,  which  are  In^ 
ddentally  or  collaterally  involved. 

Sections  10322.  10323,  10824,  and  10826 
read  as  follows : 

"See.  10322.  Secretary  of  State  to  make 
Inqniry^Fonu  of  Affidavit— It  shall  be  the 
du^  of  tiie  Secretary  of  State,  on  or  about 
the  flrat  day  of  July  of  eadi  year,  to  ad- 
dress to  the  president,  secretary  or  maiuglng 
officer  of  each  Incorporated  company  In  this 
state,  a  lett^  of  inquiry  as  to  whether  the 
said  cor[>oration  has  all  or  any  part  of  Its 
business  or  Interest  in  or  with  any  trust 
combination  or  association  of  persons  or 
stockholders,  as  named  in  the  preceding 
provisions  of  article  1  of  this  cliapter,  and 
to  require  an  answer,  under  oath,  of  the 
president,  secretary  or  managing  officer  of 
said  company.  A  form  of  affidavit  ahall  be 
endosed  in  said  latter  of  InQulry,  as  follovra : 


"Affidavit 

"State  of  BflsBouri,  Goonty  of  .— es. : 

"I   ,  do  solemnly  swear  fliat  I  am 

the  (preddent,  secretary  or  managing 

officer)  of  the  corporation  known  and  at^ed 

  duly  incorporated  tinder  the  laws 

of  on  the  day  of  ,  U. ., 

and  now  transacting  or  conducting  boslness 
In  the  stete  of  lilssourl,  and  that  I  am  doly 
authorised  to  present  said  oorporatloB  In 
the  making  of  this  affidavit,  and  I  do  farther 
swear  that  the  said  ,  known  and  styl- 
ed as  aforesaid,  is  not  now,  and  has  not  at 
any  time  within  one  year  from  the  date  of 
this  affidavit,  created,  entered  into,  become 
a  member  of  or  participated  in  any  pool, 
trust  agreonent  combination,  confederation 
or  understanding  with  any  other  corporation, 
partn^hlp,  IndiTldnal,  or  any  other  person 
or  association  of  persons,  to  isolate  or  fix 
'the  price  of  any  artlde  of  manufacture, 
mechanism,  merdiandlse,  commodity,  conven- 
ience, repair,  any  product  of  mining,  or 
any  article  or  thing  whatsoever,  or  the  price 
or  premium  to  be  paid  for  Insuring  property 
against  loss  or  damage  by  fire,  lightning  of 
storm,  and  that  It  has  not.  entered  Into  or 
become  a  member  of  a  party  to  any  pool, 
trust,  agreement  contract,  combination  or 
confederation  to  fix  or  limit  the  amount  or 
quantity  or  any  artlde  of  manu&cture,  mech- 
anism, merchandise,  commodity,  convoilenoe, 
repair,  any  product  of  mining,  or  any  article 
or  thing  whatsoever,  or  the  price  or  premium 
to  be  paid  for  insniing  property  against  loss 
or  damage  by  fire,  lightning  or  storm,  and 
that  it  has  not  Issued  and  does  not  own  any 
trust  certificates,  and  for  any  corporation, 
agent,  officer  or  employ^,  or  for  the  directors 
or  ato<&holders  of  any  corporatirai.  has  not 
entered  into  and  is  not  now  in  any  combina- 
tion, contract  or  agreement  with  any  peXmm 
or  persons,  ccHrporation  or  corporatlona^  or 
with  any  stockholder  or  director  thereot 
the  purpose  and  effect  of  which  said  combina- 
tion, contract  or  agreement  would  be  to  [Oaoe 
the  management  or  control  of  such  combina- 
tion or  combinations,  or  tbe  manufactured 
product  thereof,  in  the  handa  at  any  trastee 
or  trusteet^  with  the  intoit  to  limit  or  fix 
tbe  price  or  lessen  tlie  prodtictlon  and  sale 
of  any  artlde  of  commmse,  use  or  consunp- 
tion,  or  prevent,  restrict  mr  diminish  the 
manufacture  or  outpot  of  any  artlde;  and 
that  it  lias  not  made  or  mtered  into  any 
arrangement,  contract  or  agreament  with  any 
person,  association  of  persons  or  owporatloa 
designed  to  lessen  or  whldi  tends  to  lessen 
full  and  free  competition  in  the  importation, 
manufacture  or  sale  of  any  artlde,  product 
or  commodity  In  this  state,  or  under  the 
terms  of  which  It  is  proposed,  stipulated, 
provided,  agreed  or  understood  that  any  par- 
ticular or  spedfled  article,  product  or  com- 
modity shall  be  dealt  In,  sold  or  offered  for 
sale  in  this  stat*  to  th«  sxdnsion,  In  lAols 
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or  In  part,  of  any  competliig  article,  product 

or  commodity.   ■, 

"(President,  Secretary  or  Mautglng  Officer.) 

"Subscribed  and  sworn  to  before  me,  a 

 within  and  for  the  county  of  , 

this  day  of  ,19.. 

"(Seal)   . 

"And  thereupon  It  shall  become  the  duty 
of  each  corporation  to  make  answer  to  such 
inquiry  by  filing  or  causing  to  be  filed  the 
affidavit  prescribed  herein.  And  on  refusal 
to  make  oath  in  answer  to  said  inquiry,  or 
on  failure  to  do  so  within  thirty  days  from 
the  mailing  thereof,  the  Secretary  of  State 
shall  certify  said  fact  to  the  prosecuting  at- 
torney of  the  county  or  the  circnit  attorney 
in  the  dty  of  St  IxiuiB,  wherein  said  cor- 
poration is  located,  and  It  shall  be  the  duty 
of  such  prosecuting  attorney  or  circuit  at- 
torney, at  the  earliest  practicable  moment, 
in  the  name  of  the  stat^  and  at  the  relation 
of  said  prosecuting  or  circuit  attorney,  to 
proceed  against  such  corporation  for  the  for- 
f^ture  of  Its  charter  or  certificate  of  Incor- 
poration, or  its  right  or  privilege  tb  do  busi- 
ng in  this  state:  Provided,  however,  that 
if  such  corporation  shall  file  the  affidavit 
required  by  the  provisions  of  this  article 
prior  to  the  rendition  of  final  Judgment  in 
said  action,  the  court  may  assess  against  such 
corporation,  in  lieu  of  a  Judgment  forfeiting 
Its  charter  or  certificate  of  incorporation, 
or  its  right  or  privily  to  do  business  In 
this  stat^,  a  fine  not  to  exceed  five  thousand 
dollars  and  not  less  than  one  hundred  dol< 
lars:  Provided,  however,  that  any  tbne  be- 
fore final  Judgment,  if  soch  corporation  shall 
file  or  cause  to  be  filed  with  the  secaretary  of 
state  the  affidavit  herein  presctlbed,  the 
trial  court  may,  in  his  discretion,  and  for 
good  cause  shown,  upon  tbe  payment  of  all 
costs,  together  with  the  attorney's  fees  of 
tea  dollars,  to  be  paid  to  the  inroseenUng 
attorn^  or  the  drcoit  attorney  In  die  dty 
of  St  Louis,  remit  the  penalty  bereiii  pre- 
scribed. 

"See.  10G2S.  Affidavit,  by  and  before  Whom 
Made^nie  affidavit  required  by  this  arti- 
cle thall  be  made  by  the  president  secre- 
tary, treasurer  or  maiuiging  officer  of  such 
corporation  in  this  state,  and  shall  be  made 
before  some  person  authorised  to  administer 
oaths  in  this  state. 

"Sec.  10S24.  Penalty  for  False  Affidavit— 
Every  person  who  shall  make,  or  cause  to 
be  made,  and  file  or  cause  to  be'  filed,  said 
affidavit  knowlDg  the  facts  stated  therein 
to  be  false,  shall,  on  conviction,  be  adjudg- 
ed guilty  of  perjury,  and  shall  be  punished 
by  imprisonment  In  the  penitentiary  for  a 
term  not  exceeding  seven  years. 
.  "Sec.  10325.  Duty  of  Secretary  of  State- 
Production  of  Books. — It  shall  be  the  duty 
of  the  Secretary  of  State,  at  any  time  upon 
satisfactory  evidence  that  any  company  or 
association  of  persona  duly  incorporated  un- 
der the  laws  of  this  or  any  other  stat^  do* 


ing  business  In  this  state,  has  entered  into 
any  trust,  combination  or  association.  In  vi- 
olation of  the  preceding  sections  of  this  ar- 
ticle, to  demand  that  It  shall  make  the  af- 
fidavit as  above  set  forth  in  this  article  as 
to  the  conduct  of  its  business.  In  case  of 
a  failure  of  compliance  on  the  part  of  the 
corporation,  then  the  same  procedure  shall 
msne  as  Is  provided  In  section  10322  of  this 
article:  Provided,  that  no  person  shall  be 
subject  to  any  criminal  prosecution  on  ac- 
count of  any  matter  or  thing  truthfully  dis- 
closed by  the  affidavit  required  by  this  ar- 
ticle; and  provided  further,  that  In  any 
prosecution  or  proceeding  brought  to  en- 
force the  provisions  of  this  article,  no  wit- 
ness shall  be  permitted  to  refuse  to  answer 
any  question  material  to  the  matter  In  con- 
troversy, nor  shall  be  i>ermltted  to  refuse  to 
produce  any  books  or  papers  material  to 
such  Inquiry  upon  the  ground  that  to  pro- 
duce such  books  and  papers  or  to  answer 
such  question  might  tend  to  incriminate  him 
or  subject  him  to  a  penalty  or  a  forfeiture ; 
but  no  person  shall  be  subject  to  prosecu- 
tion or  to  any  action  for  a  pauilty  or  a  for- 
feiture on  account  of  any  transaction,  mat- 
ter or  thing  concerning  which  he  may  tes- 
tify or  produce  books  or  papers." 

Upon  the  reverse  side  of  the  sheet  of  pa- 
per previously  mentioned  there  was  printed 
a  blank  form  of  the  Inquiry,  which  section 
3025,  R.  S.  1909,  requires  the  Secretary  of 
State,  on  or  before  June  16th  of  each  ywr, 
"to  send  by  mail  to  every  stock  company  or 
association,  •  •  •  which  Is  organised 
for  the  purpose  of  gain,  or  to  hold  property 
within  this  stata** 

Sections  8026  to  3034,  both  inclusive,  pro- 
vide what  shall  be  stated  in  r^ly  to  said 
inquiry  by  said  stock  companlea  and  associa- 
tions, and  when  the  same  jdiall  be  filed  with 
the  Secretary  of  State.  Said  sections,  In 
so  far  as  the  appellant  Is  concerned,  pro- 
vide eithw  literally  or  substantially  as  fol- 
lows: 

"Sec.  8026.  That  every  incorporated  com- 
pany, *  *  •  organised  under  the  laws  of 
this  Btete  whose  capital  stock  is  divided 
into  duures,  shall  annually,  on  the  Ist  day 
of  July,  report  to  the  Secretary  of  State, 
the  location  of  its  principal  business  office, 
the  name  of  its  president  and  secretary,  the 
amount  of  Its  capital  stock,  •  *  *  the 
par  value  thereof  and  its  actual  value  at 
the  time  of  making  the  report  the  cash  val- 
ue of  all  of  its  real  and  personal  property 
situated  in  this  state,  m  the  1st  day  of 
June,  immediately  preceding  the  date  of  the 
report  and  the  amount  of  dty,  county  and 
state  taxes,  paid  by  any  such  company  for 
the  year  last  preceding  the  report" 

Section  3027  relates  to  fordgn  corpora- 
tlons  doing  business  in  this  state,  and  con- 
sequently It  Is  Immaterial  to  the  proposi- 
tions involved  in  this  case. 

Section  8028  requires  all  corporations  do- 
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lag  bnslness  In  tMB  state,  both  domestic  and 
foreign,  to  keep  th^r  books  and  accounts 
In  snch  manner  as  to  enable  them  accurate- 
ly and  promptly  to  comply  with  the  require- 
ments of  said  section  3025  to  3034,  both  In- 
clusive;  also  that  no  such  company  shall 
be  exempt  from  the  duty  of  making  snch 
report,  because  perchance  It  may  not  have 
received  the  blanks  which  section  3026  re- 
quires tike  Secretary  of  State  to  send  to  it 
and  all  sndi  companies. 

Section  8029  iMreacribes  by  what  officer  of 
flie  company  tb«  report  shall  be  signed  and 
Bwom  to. 

Since  several  provisions  of  section  SflSO 
require  consideration  at  the  hands  of  this 
court,  we  will  for  that  reason,  and  here,  copy 
it  in  full,  which  is  as  follows: 

"Sec.  8080.  Bvery  incorporation  to  ^ibicSx 
sections  8025  to  8034,  inclusive,  ai^ly,  fall- 
ing, within  Oxty  days  from  July  1st  in 
each  year,  to  make  the  report  herein  pro- 
vided for,  shall  be  subject  to  a  flue  of  not 
less  than  fifty  nor  more  than  one  thousand 
dollars,  tor  each  offense,  and  each  sncceed- 
Ing  thirty  days  of  such  failure  shall  con- 
stitute a  s^rato  offense  and  be  subject  to 
a  like  fine,  which  said  fines  shall  be  cumula- 
tive, and  one  action  may  be  malntaln«t  to 
recover  one  or  more  such  fines,  to  be  recov- 
ered before  any  court  of  competent  Juris- 
diction. No  suit  shall  be  maintained  for 
any  sucb  offense  unless  broui^t  within  six 
DKmths  from  S^t^ber  1st  of  tbe  year  in 
yrtd€ih  the  report  is  due,  which  date  shall  be 
the  time  ^en  such  right  of  action  accrues; 
and  It  Is  hereby  made  the  duty  of  the  Sec- 
retary of  Stete,  as  soon  as  practicable  after 
the  1st  day  of  S^tember  in  each  year,  to 
report  to  the  prosecuting  attorney  of  flie 
county  in  which  any  such  delinquent  cor- 
poration may  be  located,  the  fact  of  its  fail- 
ure to  make  the  required  report,  and  the 
prosecuting  attorney  shall,  at  the  first  court 
term  after  he  receives  the  report  from  the 
Secretary  of  State,  institute  proceedings  in 
the  name  of  the  state,  at  the  relation  of  the 
county,  to  recover  the  fine  or  fines  herein 
provided  for,  which  shall  be  applied  to  the 
county  revenue  fund,  except  that  for  insti- 
tuting and  prosecuting  said  suits  the  prose- 
cuting attorney  shall  receive  as  his  compen- 
sation one-fourth  of  the  penalty  collected; 
and  In  case  any  such  suit  shall  be  taken  to 
either  of  the  Courts  of  Appeals  or  the  Su- 
preme Court,  then  the  Attorney  General  is 
hereby  required  to  assist  the  prosecuting  at- 
torney, and  the  Attorney  General  shall  also 
be  entitled  to  one-fourth  of  the  amount  re- 
covered from  the  corporation  violating  the 
law.  The  Secretary  of  State  shall,  whenever 
a  corporation  makes  its  report  after  the 
time  provided  by  law  for  the  making  of  such 
report,  certi^  that  fact  to  the  prosecuting 
attorney." 

Section  8081  has  reference  to  tbe  dissolu- 
tion of  domestic  corporations,  and  the  re- 


tirement of  forrign  corporations  from  tbe 
state.  Neither  of  those  inovidons  are  ma- 
terial to  this  case. 

Section  8032  requires  the  assessor  of  each 
county  In  the  state,  and  the  president  of  the 
board  of  assessors  of  the  dty  of  St.  Louis, 
to  report  to  the  Secretary  of  State  all  cor^ 
poratlons,  domestic  and  fMrdgn,  daSag  busi- 
ness therein,  etc. 

Section  3033  requires  the  Secretary  of 
State  to  refer  all  bu<^  reports  to  the  I<ee- 
islatore,  etc 

And  sectloa  S034  confers  upon  the  drcnit 
attorney  of  the  dty  of  St  Louis  tbe  same 
duties  that  said  sections  3026  to  8088  ccmfsr 
npan  the  prosecuting  attorneys  of  the  va- 
rious countiea  of  the  state. 

It  was  also  shown  that  title  a^ellant  in 
due  time  and  in  proper  form  made  out, 
swore  to,  and  filed  with  the  Secretary  of 
Stete  tbe  report  required  by  said  sectiona 
802S  to  3084,  which,  as  previously  stated* 
was  printed  on  the  reverse  side  of  tiie  sheet 
of  paper  upon  which  was  printed  the  blank 
affldavU  of  innocence  of  all  pools,  tmsta^ 
combinations,  conspiracies,  etc,  required  of 
said  companies  by  said  sections  10322  and 
10323;  also  that  appelant  declined  or  re- 
fnsed  to  make,  sign,  swear  to,  or  file  witb 
tbjS  Secretory  of  State  said  affid&vlt  of  in- 
nocence or  as  it  is  sometimes  termed  the 
"antl-tmst  aflldavlt,"  req^iired  by  said  last 
two  sections  to  be  made,  signed,  and  sworn 
to  by  the  presldoit  m  othw  offlow  of  ttie 
company  mentioned  therein. 

The  evidence  also  showed  Qiat  flie  Secre- 
tary of  State,  in  compliance  with  tbe  re- 
qulremento  of  said  section  1032^  notiiled 
Uie  drcuit  attorn^  of  the  dty  <tf  81.  Louis 
Qiat  tile  appellant  lud  not,  within  90  days 
from  the  date  of  his  mailing  said  Inquiry  to 
it,  m  at  uy  ctbet  time,  answered  tlie  same 
under  oath  or  otherwise,  as  was  required  hy 
said  section  10822. 

Barclay,  Fauntleroy,  Cullen  &  Orthwdn 
and  Schnurmacher  &  Rassieur,  all  of  St 
Louis,  for  appellant  Elliott  W.  Major,  Atty. 
Gen.,  Charles  G.  Revelle,  Asst  Atty.  0«a. 
(Seebert  G.  Jones,  Circuit  Atty.  of  City  of 
St  Louis,  and  Forrest  G.  Ferris,  Asst  Olr- 
cuit  Attr.  of  City  of  St  Louie  of  oonnsd)^ 
for  respondent 

WOODSON,  J.  (after  sUting  the  facts  as 
above).  I.  Counsel  for  appellant  In  this 
court,  have  assigned  25  errors.  They  have 
however,  apparently  abandoned  about  one- 
half  of  them;  and  we  wlU  devote  our  time 
to  the  consideration  itf  tbB  remalnda  of 
them. 

[1]  Attending  the  first,  it  Is  insisted  by 
counsel  for  appellant  that  the  suit  should  be 
dismissed  because  the  peUtiou  shows  upon 
its  face  a  defect  of  parties  plaintifT.  If  that 
were  true,  then  counsel  should  have  demur- 
red to  it  for  tiiat  reason.  In  fSct  that  was 
one  of  the  grounds  stated  in  the  demurrer. 
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as  disclosed  by  the  record,  which  was  by  the 
trial  court  overruled.  If  counsel  for  appel- 
lant Intended  or  vlafaed  to  zel7  apon  Uiat 
point,  th^  ahonld  have  declined  to  iilead 
further,  and  aboold  have  stood  upon  the  de- 
murrer ;  bnt.  Instead  of  so  AQSng,  Owv  filed 
an  answer  to  the  merits.  That  action  of 
counsel  walred  whatever  merit  there  may 
hare  been  in  the  question,  whidi  cannot  be 
again  raised  by  answer,  as  was  here  attempt- 
ed. This  is  elenwitai7.  Roberts  t.  Walker, 
82  If  o.  200:  All  objections  appearing  nptm 
the  fkce  of  the  petition  are  waived  by  an- 
swering, exc^t,  first,  tliat  It  does  not  state 
facts  BOffldent  to  eonstltnte  a  canse  of  ac- 
tion; and,  second,  that  the  conrt  hasnoinris- 
diction  to  try  tte  cause.  Section  1804,  B, 
8. 1900;  Blfrank  T.  SeUer  et  aL,  64  Mo.  184. 
We  th^efore  rale  this  onestion  against  ap- 
pellant 

[2]  It.  It  is  next  insisted  1^  conned  ttiat 
the  petlUon  does  not  state  facts  sufficient  to 
eonstltnte  a  canse  of  action  against  the  ap- 
pellant for  the  reasm  that  the  salt  is  broi^ht 
In  the  name  of  Seebert  G.  Jones,  drcnit  at^ 
totney  within  and  for  the  city  of  St  Lonls, 
and  not  in  the  name  of  the  state  of  Missouri, 
wfaidL  it  is  claimed  is  the  only  party  author- 
Ised  by  section  10822,  B.  S.  1909.  to  bring 
the  suit  In  other  words,  tJiey  Insist  that 
the  Boit  shonld  have  been  iastltated  In  the 
name  of  the  state  and  at  the  rdation  of  the 
drcnit  attomciy.  By  readhig  said  secttw 
10322,  it  wlU  be  seen  that  it  requires  the 
suit  to  be  brongtat  In  the  name  of  the  state 
and  at  the  relatlm  of  the  drcnit  attorn^. 

If  I  correctly  nndnstand  counsel,  Ihey  do 
not  differ  as  to  what  the  law  is  governing 
this  qoestlon,  but  th^  fflffer  as  to  the  facta 
Counsel  for  appellant  insists  that  the  snlt 
is  brought  in  the  name  of  Jones  as  drcnit 
attorney,  and  counsel  for  respondnit  contend 
tiiat  the  record  sliom  tliat  It  was  brought 
in  the  name  of  the  state,  and  at  the  relation 
of  the  prosecnting  attorney,  as  required  by 
saM  statute.  In  stating  the  case,  we  copied 
file  petition  in  fall,  including  captlim.  The 
latter  reads  as  follows:  "The  State  of  Mis- 
souri, at  the  Belation  of  Seeb^  G.  Jones, 
Circuit  Attorney  of  St  Louis,  Relator,  v. 
Malllnckrodt  Chemical  Works,  a  Corporation, 
Respondent**  The  petition  proper  begins  by 
stating:  "Comes  now  Seebert  G.  Jones,  cir- 
cuit tMoxae^  within  and  for  the  dty  of  St 
Louis,  In  the  state  of  Missouri,  and  states 
that  the  respcoident  is,"  etc. 

Counsel  for  appelant  insist  that  the  cap- 
tion of  the  petition  constitutes  no  part  there- 
of, and  that  the  diaracter  of  the  suit  must 
be  determined  from  the  allegations  contained 
In  the  body  thereof,  which  detomlnes  the 
parties  thereto.  In  support  of  this  Insistenoe 
we  are  dted  to  the  following  cases:  State 
ex  reL  Tapley  v.  Matson,  38  Mo.  489;  Hlg- 
gins  V.  Railroad  Co..  36  Mo.  418 ;  Proctor  v. 
Railway  Co..  42  Mo.  App.  124;  Headlee  r. 
Cloud,  61  Mo.  801. 

The  first  case  moitloned  was  a  suit  In- 


sUtnted  In  the  name  ct  the  state,  to  flw  use 
of  the  administrator  de  bonis  non  of  the  es- 
tate of  Joseph  Tapl^,  deceased,  against  the 
securities  im  the  Ixmd  of  the  former  admln- 
Istratw.  In  the  caption  of  the  petition  the 
plaintiff  was  designated  as  the  administra- 
tor de  bonis  non  of  ttie  estate  of  Tapl^  de- 
ceased, bnt  no  allegation  of  that  character 
was  stated  in  the  body  of  the  petition.  In 
other  words,  the  petition  failed  to  state  that 
Tapl^  had  departed  this  life  intestete,  that 
an  administrator  of  his  estate  had  been  duly 
appointed,  qualified,  and  took  diarge  of  Us 
estate,  that  said  administratorship  had  ceas- 
ed, and  fbBt  plalntiiff  had  been  apptdnted  ad- 
ministrator de  bonis  non  as  his  successor  in 
office.  The  Insufflde&cy  of  the  petition  was 
for  the  first  time  raised  in  this  court,  and 
after  considering  the  question  the  court  held 
that  tile  petition  was  had,  and  that  because 
the  error  appeared  upon  the  face  of  the  rec- 
ord, the  Judgmoit  of  the  drcnit  conrt  should 
be  revwsed. 

In  the  case  of  Biggins  r.  Bailway  COw, 
siqtra,  the  suit  was  instituted  by  an  inftmt 
throu£^  Its  guardians  to  recover  the  statu- 
tory penalty  of  VHOOIK  fi>r  the  nei^lgent  kill- 
liW  of  her  fathor.  The  caption  of  the  peti- 
tion was  stated  in  the  following  language: 
"Hatty  Hlffilns,  Infant  by  BUza  Hlggliu, 
Her  Guardian,  Plaintiff,  t.  HsnniMil  &  St 
Jraeph  Railroad  Ocunpany,  Defendant"  But 
no  allegation  of  that  character  was  stated 
in  the  body  of  the  petltton.  On  appeal,  this 
court  held  the  petition  insufficient  for  the 
failure  to  state  In  the  body  of  the  petition 
that  the  plaintiff  was  the  duly  awolnted, 
qualified,  and  acting  guardian  of  the  Infant 
plalntifl. 

In  Headier  Adm'r,  t.  Cloud,  siuna,  the 
plaintiff  in  the  caption  of  the  petitifm  de- 
scribed himsdf  as  the  public  administrator, 
but  failed  to  stete  in  the  body  tliereof  that 
he  was  the  duly  elected,  qualified,  and  acting 
administrator  of  tlie  e^te  at  the  deceased, 
ete.  The  defnidants  demurred  to  the  peti- 
tioB,  which  was  by  the  drodt  court  sustain- 
ed, and  upon  aK>eal  this  court  hOA  the  petl- 
tbni  was  InsuflBcient  and  affirmed  the  judg- 
ment 

In  the  case  of  Proctor  t.  Bailway  Oo.  et 
al.,  supra,  the  railroad  was  in  the  hands  of 
the  defaidants,  receivers.  In  both  the  cap- 
tion and  the  body  of  the  petition  it  was  8ta^ 
ed  that  they  were  receivers  thereof  that 
th^  had  been  duly  ap[>olnted  as  sudi  by 
Judge  Brewtf ,  and  that  they  woe  in  diarge 
of  and  were  op^tlng  the  railroad  at  the 
times  conqtlalned  of,  etc  Sorvioe  was  liad 
upon  the  station  agent,  and  the  receive* 
moved  to  dismiss,  for  the  reason  that  serv- 
ice was  not  had  upon  thou  personally.  While 
this  case  has  no  special  bearing  upon  the 
case  at  bar,  yet  it  recognizee  the  doctrine 
announced  by  this  court  In  the  cases  previ- 
ously dted  and  considered;  and  if  we  are  to 
be  controlled  by  the  rale  therein  announced, 
then  the  Jndgmoit  ot  forfeiture  rendered  by 
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die  circuit  court  againat  the  a^wUaat  will 
have  to  be  reversed,  for  th^  axe  directly  In 
point 

While  I  hare  not  foand  any  case  overrul- 
ing the  cases  mentioned  In  terms,  yet  the 
later  reports  are  fall  of  cases  holding  to  the 
contrary.  The  later  cases  hold  that,  even 
though  it  be  conceded  that  a  suit  was  brought 
In  the  name  of  the  wrong  party,  nevertheless 
the  defendant  would  be  In  no  position  to 
question  that  error  in  this  court,  for  the 
reason  it  was  apparent  upon  the  face  of  the 
petition,  and  It  should  have  been  raised  by 
demurrer,  and,  having  failed  to  so  do,  the 
error  was  waived  by  answering  to  the  mer- 
its. This  question  was  before  this  court  in 
tbe  case  of  State  ex  rel.  v.  Fidelity  &  Guar- 
anty Co.,  236  Mo.  8S2,  loc.  dt.  366,  130  S. 
W.  163,  where  many  of  the  authorities  are 
reviewed,  and  the  contrary  rule  announced. 
The  same  mle  Is  announced  by  this  court  in 
the  case  of  Ashton  v.  Penfield,  233  Mo.  391, 
loc.  cit.  417,  135  S.  W.  93&  These  cases  are 
in  harmony  with  section  1794,  R.  S.  1909. 
The  petitions  In  tbe  case  of  State  ex  inf.  v. 
Evans,  166  Mo.  loc.  elL  349,  66  S.  W.  365, 
and  State  ex  Inf.  v.  Tobacco  Co.,  177  Ho. 
loc.  dt.  6,  75  S.  W.  737.  are  Bobstantially  the 
same  in  form  as  this  one. 

We  are  therefore  of  the  opinion  that  the 
earlier  cases  dted  are  erroneous,  and  should 
be  overruled;  also  that  this  Insistence  of 
counsel  for  appellant  is  not  well  founded. 

III.  It  is  next  contended  that  the  petition 
Is  defective,  because  tbe  suit  should  have 
been  brought  "for  the  use  of  the  ctty  of  St 
Louis,  In  accord  with  the  Constitution  (sec- 
tion 8,  art  11  thereof),  since  all  such  fines 
and  penalties  go  direct  to  the  school  fund. 
The  provision  (section  10304)  In  this  law  for 
payment  into  the  state  treasury  Is  unconsti- 
tutional." 

[S,  4]  This  contention  Is  untenable  for  two 
reasons:  First  because  tUs  error,  it  error  It 
Is,  was  waived  by  answering  to  tbe  merits, 
and  what  has  been  stated  in  paragraph  two 
of  the  opinion  regarding  a  kindred  question 
is  equally  applicable  and  controlling  here; 
and,  second,  even  though  it  be  conceded 
that  the  provision  of  section  10304,  which 
directs  all  flnes  and  penalties  collected  under 
and  in  pursuance  to  chapter  98  of  R.  S.  1909 
shall  be  paid  into  tbe  state  treasury.  Is  un- 
constitutional, null,  and  void,  and  that  it 
should  be  paid  to  dty  of  St  Louis,  for  tbe 
use  of  the  school  fund,  as  provided  for  by 
said  section  8  of  the  Constitution,  still  it 
would  not  necessarily  follow  therefrom  that 
this  suit  should  abate  or  be  dismissed  for 
that  reason.  That  provision  of  the  section 
might  well  be  declared  unconstitutional,  and 
in  no  manner  would  it  affect  or  nullify  the 
remaining  provisions  thereof,  or  any  other 
section  of  that  chapter. 

[I]  But,  ind^ndent  of  that  whatever  dis- 
pMltlou  will  be  made  of  the  flnes  and  pen- 
alties that  may  be  collected  from  appellant 
Is  a  matter  for  future  consideration  by  those 


who  may  make  claim  to  them.  Howevw,  In 
passing.  It  may  not  be  out  of  place  to  state 
that  this  court  has.  In  a  number  of  cases  of 
this  character,  ordered  flnes  of  this  charac- 
ter paid  into  the  state  treasury,  and  has 
thereby  recognized  the  constltotioiiallty  of 
said  section  of  the  statute. 

[6]  lY.  The  fourth  assignment  of  error  is 
stated  In  this  language:  "The  trial  court 
erred  In  overmllng  the  demurrer,  because 
there  Is  no  allegation  in  the  petition  that  de- 
fendant ever  had  any  coniwctlon  with  any 
contract  or  understanding  or  other  agree- 
ment Illegal  under  the  law  against  pools, 
trusts,  and  monopolies.  The  omission  to  file 
the  affidavit  of  innocence,  vrlthout  such  al- 
legations and  proof,  is  no  ground  to  forfeit 
the  charter  of  defendant  B.  S.  |  108O4. 
While  the  terms  of  section  10322  may  ap- 
pear at  first  glance  to  warrant  forfeiture, 
they  are  to  be  read  along  with  sections  10304 
In  pari  materia,  and  together  the  paramount 
intent  is  to  forfeit  for  breach  of  the  law. 
Want  of  affidavit  warrants  beginning  of  suit 
(if  the  requirement  be  valid) ;  but  that  alone 
is  not  suffldent  to  forfeit  the  charter." 

There  Is  no  question  but  what  counsel  for 
appellant  are  correct  In  the  contention  that 
all  statutes  standing  in  pari  materia  should 
be  read  and  construed  together,  in  order  to 
get  at  the  full  and  dear  design  of  the  Legis- 
lature. We  have  so  held  in  numerous  cases, 
and  espedally  in  the  following:  State  ex  rel. 
V.  Patterson,  207  Mo.  129.  loc.  dt  144, 106  S. 
W.  1048;  State  ex  Inf.  v.  Standard  OU  Co., 
218  Mo.  1,  loc.  dt  354  to  367,  .117  S.  W.  UeO. 

[7]  With  that  rule  of  statutory  constmc- 
tlon  In  mind,  we  have  carefully  considered 
all  of  chapter  98  of  the  Revised  Statutes  of 
1909,  consisting  of  fire  articles,  and  after 
doing  so  we  are  fully  satisfied  that  article  3 
thereof,  the  one  governing  this  case,  is  com- 
plete within  itself,  In  so  far  as  this  case  Is 
concerned,  and  that  It  was  the  design  of  tbe 
Legislature,  as  therda  expressed,  to  dis- 
courage the  formation  of  pools,  trusts,  and 
combines;  also  to  compel  them  to  disclose 
the  existence  of  all  such  pools,  trusts,  and 
combines,  if  such  existed,  the  knowledge  of 
which  would  lie  peculiarly  within  the  minds 
of  the  officers  thereof  mentioned  in  the  stat- 
ute, by  requiring  such  companies  to  make 
and  file  the  annual  affidavits,  and  the  im- 
position of  the  penalties  and  forfdtnres 
therein  mentioned,  whldi  are  lndep«ident  of 
the  sworn  reports,  penalties  and  forfeitures 
mentioned  in  the  first  artide  of  this  diapter. 
The  penalties  and  forfdtures  mentioned  In 
the  first  article  have  reference  to  those  whltii 
ere  Imposed  for  the  actual  formation  of 
pools,  trusts,  consplrades,  and  eomblnatioiis, 
in  restraint  of  trade,  etc,  while  those  men- 
tioned In  artide  8  refer  to  those  imposed 
for  failure  to  fllb  the  affidavit,  and  are  en- 
forceable even  though  the  company  may 
never  have  entered  Into  any  such  pool,  trust, 
conspiracy,  or  combination  mentioned  in  the 
first  utida 
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If  Uw  eontcntton  of  coaiuel  for  appellaBt 
la  correct,  namelj,  that  article  8  Imposes 
no  penalties,  thm  tbere  vould  be  no  penalty 
enforceable  against  a  company  for  a  taUnre 
to  make  and  file  the  affidavit  required  there- 
by, fmr  thB  reason  that  the  penalttee  and  for* 
feltnres  prescribed  by  arttele  1  In  so  many 
terms  are  Imposed  for  the  unlawful  forma- 
tions of  pool^  trusts,  etc^  and  fbr  failure 
to  make  and  file  the  report  required  thereby 
with  the  Secretary  of  State.  In  this  article, 
like  all  other  statutra,  In  order  to  make  it 
effectual,  the  Legislature  prescribed  by  eec- 
tlons  10322  and  10327  certain  penalties  which 
should  be  adjudged  against  any  such  com- 
pany  for  Its  failure  to  make  and  flie  the  af* 
fldavlt  required.  The  penalties  and  forfei- 
tures prescribed  by  section  10822  condst  of 
nhe  forfdtnre  of  its  tdiarter  or  eertlflcate 
of  inconpfwation,  ot  its  right  or  privilege  to 
do  business  In  ttds  state.**  And  by  section 
10S27,  it  is  provided:  "In  all  suits  instituted 
under  this  arlMe  to  forfeit  the  charter  of 
corporations,  or  to  forfeit  the  right  of  a 
corporation  to  do  business  In  this  state, 
where  a  Jud^ent  of  forfeltDre  is  obtained 
•  •  •  the  •  •  •  court  •  •  •  sliaU 
allow  the  circuit  •  •  *  attorney  a  fee  of 
not  less  than  $25  nor  more  tiian  9000." 

Vtom  the  foregoing  (rtwerratlraiB  It  la  per^ 
fecUy  clear,  as  prevtonsly  stated,  that  tills 
article  Is  complete  within  Itself;  that  Is,  It 
imposes  certain  duties,  named  therein,  upon 
all  domestic  and  fbrelgn  corporations  doing 
bnslneea  in  tUs  state,  and  prescribes  ttie 
manner  in  whidi  those  duties  most  be  dia> 
charged,  the  mode  of  prosecution  in  case 
they  fail  to  do  80,  and  the  punishmwit  to  be 
inflicted  in  case  they  are  convicted  of  such 
failure. 

We  have  also  considered  said  section 
10801,  dted  by  eounstf,  wlilch  is  one  ct  the 
sections  of  the  statute  composing  article  1 
of  said  chapter  98.  That  chapter  la  en- 
titled "Pools,  Tmste,  Gons^racles  and  IMs- 
criminations,''  and  said  arttele  Is  entitled 
"Definitions,  Procedure  and  Penalties."  Sec- 
tions 10298  to  10301,  both  Inclusive  thereof, 
clearly  define  each  and  all  of  said  terms. 
Section  10S02  makes  it  a  felony  for  any  par- 
son to  violate  any  of  the  provisions  of  those 
sections.  Section  10808  designates  the  courts 
In  which  the  prosecutions  shall  be  brought 
and  by  what  ofilcers  they  shall  be  Instituted, 
etc ;  and  section  10801  prescribes  the  fines 
and  forfeitures  wlddi  shall  be  imposed 
against  all  domestic  and  forelsn  corporations 
doing  business  in  this  state,  for  lutvlng  vio- 
lated tiie  provisions  of  any  ot  the  sections 
of  that  orMde. 

BVom  this  it  is  also  seen  that  Oils  article 
Is  complete  in  Itself  i  and  resort  to  other  pro- 
visions of  the  statutes  is  not  necessary  for 
a  successful  prosecution  and  punistunent  of 
any  such  conqtany  which  may  be  adjured 
guilty  of  violating  any  of  the  provlrtona  at 
said  artide.  From  ttaJs  condderatlon  of  ar- 
tidsB  1  and  8  of  said  chapter  96»  it  is  ob- 


vious tliat  each  Is  complete  In  itself  and  In- 
dependent of  each  other  as  to  penalties  and 
forfdtnres,  and  consequentiy  said  section 
10323  of  article  8  is  not  modified  or  controlled 
by  section  lOSOl  ot  article  1,  as  Insisted 
by  ooQusel  for  appelant 

Bforeover,  by  reading  the  two  sections  it 
will  be  seen  that  the  punishment  prescribed 
by  each  wldriy  dlflw,  and  neither  Is  made  to 
depend  Qpcm  tlie  other,  nor  it  Is  provided 
that  the  one  shall  be  added  to  or  subtracted 
from  the  othw.  But,  as  previously  stated, 
each  is  separate  punishments  Imposed  for 
separate  cttenaeB, 

We  thertfore  dedde  this  question  against 
the  appellant 

{!]  V.  It  is  next  Insisted  that  said  section 
lOm,  requiring  the  appellant  to  file  with  the 
Secretary  of  State  the  anti-trust  alBdavit 
mentioned  in  the  petition.  Is  an  ex  post  fitcto 
law,  and  violative  of  section  15  of  article  2 
of  tlM  Oonstltntlon  of  Uiis  state.  Coanad 
have  not  indicated  in  what  manner  this  sec- 
tion of  the  statute  violates  said  section  of 
the  Constitution,  and  I  have  been  unable  to 
detect  any  conflict  between  them. 

The  record  diows  that  the  appellant  was 
organised  and  had  existed  under  tlie  laws 
of  this  state  for  many  years  prior  to  the 
date  it  was  required  to  make  tlie  aflldavlt  in 
question  and  flle  it  with  the  Secretary  of 
State,  and  upon  investigation  I  flnd  that 
said  section  10822  was  enacted  in  the  year 
lOOT,  some  three  years  prior  to  the  date 
wh«i  the  appellant  was  required  to  make 
and  flle  said  aflMavIt;  and  by  reading  said 
section  10822  It  will  be  seen  that  It  only 
required  the  affidavit  to  state  that  the  com- 
pany bad  not  at  any  time  within  one  year 
trom  the  date  thereof  (which,  if  filed,  should 
have  been  dated  about  August  1,  1910)  par- 
ticipate in  any  of  the  forbidden  matters 
stated  in  said  article  8.  From  ttiis  It  ap- 
pears that  the  said  statute  was  -In  force 
for  some  two  or  three  years  prior  to  the  pe- 
riod of  one  year  which  the  affidavit  wo&ld 
have  covered,  bad  It  bea  made  and  filed  as' 
required  by  law. 

[I]  An  "ex  post  facto  law"  Is  "one  which 
makes  an  action  done  before  the  passage  of 
the  law  criminal,  which  was  Innocent  when 
committed,  and  which  punishes  the  individu- 
al who  committed  it,  or  whidi  a^ravates  a 
crime  and  makes  it  great»  tiian  it  was  when 
committed,  or  which  changes  the  punish- 
ment, and  inflicts  greater  punishment  than 
the  law  annexed  to  the  crime  when  com- 
mitted." Calder  v.  Bull,  8  DalL  886,  1  U 
Ed.  618;  Ex  parte  Bethurum,  66  Mo.  6^ 
loc  ciL  048.  If  we  test  this  statute  by  this 
deflnitlon  of  an  ex  post  ftwto  law,  it  will 
be  teea  that  it  does  no  violence  to  said  sec- 
tion of  the  Constitution,  for  It  neither  makes 
an  act  done  prior  to  its  passage  criminal 
which  was  innocent  when  committed,  nor 
does  It  aggravate  a  crime  or  main  it  greater 
than  it  was  when  committed,  nor  does  It 
change  the  punishment,  or  Inflict  greater 


Digitized  by 


976 


Ue  SOnTHWESTBBN  BBPOBTBB 


pnnlBhinent  than  the  law  annexed  to  the 
crime  at  the  time  it  was  committed. 

I  say  this  for  the  reason  that  the  wrong 
complained  of  in  the  petition  was  the  failure 
of  appellant  to  state  under  oath,  as  required 
by  said  section  10322,  that  it  had  not  done 
any  of  the  things  tiiereln  prohibited  and 
declared  to  be  unlawful  within  one  year 
Immediately  preceding  the  date  of  the  afflda- 
Tlt  required  thereby  to  be  filed,  which  would 
have  been  for  the  year  beginning  on  or  about 
August  1,  1009,  and  ending  on  or  about  Au- 
gust 1,  1910,  the  first  day  of  which  was 
about  two  years  prior  to  ttie  passage  of  the 
statute  in  (juestlon,  and  therefore  two  years 
prior  to  the  date  of  the  wrong  complained  of 
in  the  petition.  We  are  ther^ore  of  the 
opinion  that  section  10322  in  no  manner  vio- 
lates said  section  16  of  the  Constltation. 

[1 0]  VI.  Counsel  next  Insist  that  the  peti- 
tion does  not  state  a  cause  ot  action  t^nst 
the  appellant,  for  the  reason  that  It  is  nei- 
llier  a  proceeding  by  quo  warranto,  andent  or 
original,  or  by  Infotmation  in  the  nature  of 
^no  warranto,  widxSi  it  is  claimed  was  es- 
sential to  obtain  a  finfeitnre  of  the  fran- 
chise of  a  corporation  o^aniced  under  the 
laws  of  this  stata 

There  would  have  bem  mucb  force  in  this 
Inslstoice,  had  the  Legialatnie  almplj  de- 
clared Ae  mattoB  oon^lalned  of  to  be  nnlaw- 
fnl,  without  prescribing  the  remedy  therefor; 
for  In  that  case  there  would  have  been  no 
ronedy  known  to  our  law  by  which  that  re- 
sult could  hare  beoa  obtained,  exc^  by  quo 
warranto  or  by  an  Information  in  the  na- 
ture thereof.  Bnt  the  L^lslatnre  did  not 
atop  at  the  point  snggested.  It  proceeded 
further,  and  prescribed  In  detail  the  remedy, 
even  the  courts  in  which  such  prosecutionB 
shonld  be  brought,  the  officers  by  whom  they 
ahonld  be  tnstltnted,  the  name  of  the  plain- 
tiff and  at  whose  relation  they  shonld  be  in- 
stituted, the  acts  which  should  constitnte  the 
oCtaise  as  well  as  the  Und  of  Judgmrat 
that  should  be  rendered,  and  the  fines  and 
for^turea  that  shonld  be  imposed  upon  the 
offending  parties;  also  what  steps  the  guilty 
compuiy  might  take,  if  it  saw  proper  to  take 
any,  after  the  institution  of  the  prosecu- 
ti<»i,  and  b^ore  final  jndgmoiit  was  render- 
ed, to  appeue  the  law  and  be  restored  to  Its 
former  legal  status. 

Under  these  ample  provisions  of  the  stat- 
us tt  was  wholly  unnecessary  for  the  dr- 
■colt  attorney  to  haTe  resorted  to  a  writ  of 
quo  warranto^  or  to  an  Informatkm  in  the 
nature  thereof.  The  majesty  of  the  law 
could  have  been  and  was  as  completely  vin- 
dicated under  the  provisionB  of  this  article 
as  if  resort  had  beoi  had  to  quo  warranto 
<n  to  an  information  in  the  nature  thereof. 
Tbia  insistence  is  without  merits  and  Is  rul- 
ed against  appellant 

[11]  VIL  Oounsel  also  Insist  that  the  peti- 
tion does  not  state  a  cause  of  action  against 
the  appellant,  tm  the  reason  that  it  was  a 
physical  impossibility  Anr  It  to  have  made 


the  affidavit  mmtloned  therein.  This  insist- 
ence is  predicated  upon  the  furth^  conten- 
tion that  according  to  the  provisions  of  said 
section  10322  the  affidavit  "could  only  be 
made  In  a  coun^,  and  no  authority  to  alter 
the  form  In  any  respect  is  given  by  the  law 
to  company  (^c«8  in  8t.  Louis  otty.'* 

This  Insistence  is  nntoiable,  for  the  rea- 
son that  paragraph  10  of  section  8007,  B. 
S.  1009,  provides  that,  wh^e  the  word  "coun- 
ty" is  used  In  any  law  general  in  characta 
to  the  whole  state,  the  same  shall  be  con- 
strued to  Include  the  dty  of  St.  Louis,  un- 
less such  construction  be  inconslstmt  with 
the  evident  intent  of  such  law,  or  of  some 
law  specially  applicable  to  such  city."  The 
application  of  this  statute  to  the  question  in 
hand  can  In  no  manner  be  considered  as  be- 
ing inconsistent  with  the  meaning  ot,  and 
the  object  to  be  accomplished  by,  article  3 
of  chapter  98  of  the  statutes,  nor  with  any 
law  which  is  specially  applicable  to  the  dty 
of  St.  Louis.  This  court  has  recognized  and 
givm  force  to  this  rule  of  construction  In  so 
many  cases  that  it  can  no  longer  be  con- 
sidered an  open  question. 

[12]  Till.  Counsd  for  appellant  dmlloige 
the  constitutionality  of  said  section  10322; 
the  contention  being  that  It  violates  th^ 
fourteenth  amendmrat  of  the  Constitution  of 
the  United  States,  In  that  It  doiles  to  the 
appellant  and  Its  officers  the  equal  protec- 
tion of  the  laws,  by  requiring  than  to  make 
the  affidavit  mentioned  therein,  and  at  the 
same  time  exempting  therefrom  all  "partner- 
ships, indlrldnals  or  usodation  of  indivtdn- 
als  who  may  be  engaged  in  the  same  charac- 
ter of  business. " 

This  precise  question  was  ^«eented  and 
ruled  on  adversely  to  the  contention  of  ap- 
pellant In  the  case  of  State  ex  Inl  Standard 
Oil  Co.,  218  Mo.  1,  on  page  868,  U8  S.  W. 
902,  <ai  page  101^  where  we  said:  "Their  po- 
sition is  that  those  sections  are  In  violation 
of  the  flnt  BBCtlini  of  tiie  ftnirteaitfa  ameiid- 
meet  to  the  Gonstitntton  of  the  United  SUtei, 
in  tlut  v^iUe  tb^  denounce  the  same  acti; 
whether  ocnnmitted  by  indlvldnala  or  individ- 
uals and  corporations,  th^  impoae  luwn  Om 
lattn  a  greater  uid  dlflarant  punishment 
from  that  Inqmeed  woa  Indlvidnals.  In  one 
sense  that  may  be  tro^  bnt  it  Is  not  troe  In 
a  legal  sense.  A  corporathm  is  a  Ic^  flctloB 
— a  creature  of  tbo  law.  It  accepts  Its  dur- 
ter  and  corporate  fhmftilnw  with  a  tadt 
agreraient  or  onderstandlng  that  It  wUl  cx- 
odae  the  powers  granted  to  It  the  atat^ 
and  nime  other,  and  tiiat  If  It  mlsnaoB  those 
powers,  or  usurps  powm  not  so  granted,  tt 
will  snrrender  or  fcwfdt  its  diarttf,  with  an 
OOTporate  franddses.  ISiat  the  state  has  ttte 
power  to  enfi»ce  tids  agreement,  or  law  eC 
forfdtnre,  is  not  questioned  by  reqNmdeats; 
bnt  thsy  Insist  that  it  Is  a  diltaent  and 
greater  punishment  tiian  la  Imposed  npiw  an 
individual  for  the  comhriaslMi  €t  flie  sbbm 
offense.  In  answw  to  tiiat,  it  may  he  ssid 
that  an  IndlTidnal  Is  a  natnral  person,  cnit> 
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ed  by  bis  Maker,  and  not  by  law,  and  tbere- 
fore  has  no  franchises  to  exercise  or  to  for- 
f^t;  consequently  the  same  punishment,  If 
yon  80  term  It,  conld  not,  In  the  very  nature 
of  things,  be  measured  ont  to  the  Individual 
which  should  be  measured  unto  a  corpora- 
tion. WbUe  it  is  true,  to  forfeit  the  charter 
of  a  corporation  for  usurpation  of  power  is 
equivalent  to  taking  Its  life,  as  It  were;  bat 
we  suppose  it  will  not  be  seriou^  argued 
that,  because  the  statute  does  not  demand 
the  life  of  the  Indlridual,  as  it  does  that  of 
fbB  corporation,  as  a  pnnlshment  for  his  vlo- 
latlm  of  the  law,  the  law  should  and  must 
be  declared  unconstltntional  and  void  upon 
that  ground.  And,  upon  tiie  other  band, 
where  a  statute  denounces  certain  acts, 
whether  committed  by  individuals  or  corpora- 
tions, or  both.  It  should  not  be  declared  un- 
constitutional t>ecanse  It  provides  for  Im- 
prisonment of  the  former  and  a  fine,  or  fbr^ 
felture  of  the  latter's  (barter,  as  punish- 
ments for  their  violation  of  the  statute. 
But,  If  the  contratton  of  counsel  for  respond- 
ents la  Bonnd,  then  any  Individual  could  form 
an  unlawful  combination  in  restraint  of  trade 
with  any  corporation,  and  when  proceeded 
af^lnst  for  mdh  unlawful  conduct  either  one 
or  both  of  them  could  Interpose  the  uncon- 
stitntionality  of  the  statute,  because  the  pun- 
ishment prescribed  against  eadi  is  not  the 
same,  but  different  And  we  ml^t  add  that, 
if  their  position  is  tenable,  then  the  Legisla- 
ture would  be  powerless  to  provide  for  the 
imprisonment  of  the  one,  becanse  it  could 
not  Imprison  the  other;  nor  could  it  provide 
for  the  forf^ture  of  the  charter  of  the  cor^ 
poration,  because  the  Individual  would  have 
none  to  forfait,  ergo  there  Is  no  punishment 
the  Legislature  conld  provide,  excepting  a 
fine  against  ea<A.  Snch  a  contention  r^rd- 
Ing  the  proposition  here  Involved,  If  follow- 
ed to  Its  logical  ccaicluslon,  would  lead  to  an 
abaurdity,  and,  at  the  same  time,  shows  the 
unsoundness  of  respondent's  contention." 

And,  in  passing,  we  might  state  that  ex- 
perience has  taught  the  courts,  both  state 
and  federal,  that  fines  alone  are  ineffectual 
to  destroy  pools,  trusts,  conspiracies,  and 
combinations  In  restraint  of  trad^  in  limit- 
ing production,  and  in  fixing  and  maintain- 
ing prices.  In  order  to  accomplish  that  end, 
the  strong  arm  of  the  criminal  law  will  have 
to  be  resorted  to,  and  the  guilty  be  Incarcer^ 
ated.  That  case  wu  carried  to  the  Supreme 
Court  of  the  United  States,  and  was  that 
court  affirmed. 

Those  cases,  as  previoudy  stated,  decide 
this  question  against  appellant's  contention 
bere,  and  we  see  no  reason  for  changing  our 
Tlews  of  the  law  regarding  the  same. 

[U]  IX.  Counsel  for  appellant  also  con- 
tend that  said  section  10322  is  nnconstita- 
tlonal,  nnllt  and  void,  for  the  reason  that  it 
▼lolates  Chat  section  of  the  Constitution  which 
provides  that  "no  person  shall  be  compelled 
to  testify  against  himself  In  a  criminal  case." 
Tbdr  position  1>  Mated  In  this  language: 
166S.W^-6a 


"The  trial  court  erred  in  not  finding  for  de- 
fendant, because  the  requlrranent  of  the  affi- 
davit of  innocence  Is  not  validated  by  the 
supposed  Immunity  defined  in  section  10325, 
because  as  to  the  affidavit  the  immunity  is 
not  complete  and' not  commensurate  with  the 
constitutional  guaranty  to  the  officers  of  the 
defendant  against  the  giving  of  a  self-in- 
crlmlnating  affidavit"  State  ex  reL  v.  Hard- 
ware Co.,  109  Mo.  118,  18  S.  W.  1126,  16  L. 
R.  A.  676 ;  Counselman  v.  Hitchcock.  142  U. 
S.  647.  12  Sup.  Ct  195,  35  li.  Ed.  1110,  fol- 
lowed and  approved  In  Glldcsteln  v.  U.  S., 
222  n.  S.  141,  32  Sup.  Gt  71,  66  L.  Bd.  128; 
Bdelstein  v.  U.  S.,  149  Fed.  642,  79  a  0.  A. 
328,  9  L.  R.  A.  (N.  S.)  236. 

We  have  carefully  considered  these  cases, 
and  are  of  the  opinion  that  they  are  not  con- 
trolling in  this  cas&  In  the  first  case  cited, 
there  was  no  statute  of  immunity  whatever 
exempting  the  officer  of  the  corporation  from 
prosecution  for  any  crime  the  affidavit  might 
disclose  be  was  guUty  ot  In  that  case  this 
court  very  properly  held  that  the  section  re- 
quiring the  affidavit  to  be  made,  and  pre- 
scribing a  punishment  for  a  failure  to  do  so, 
was  violative  of  that  provision  of  the  Con- 
stitution which  provides  that  no  person 
shall  be  compelled  to  testify  against  him- 
self. It  was  in  consequence  of  that  decLslou 
that  the  liCglslature  enacted  section  10326, 
which  provides  that  "no  person  shall  be  sub- 
ject to  any  criminal  prosecution  on  account 
of  any  matter  or  thing  truthfully  disclosed 
by  the  affidavit"  mentioned  in  section  10322. 

We  held  in  the  Standard  Oil  Case,  supra, 
that  the  Immune  statute  there  nnder  consid- 
eration was  valid  and  sufficiently  broad  and 
comprehensive  to  exempt  from  prosecution 
the  parties  therein  mentioned  from  all  crimes 
they  may  have  disclosed  by  the  proceedings 
had  In  that  case,  in  discussing  that  question 
the  court  used  this  language:  "Section  8089, 
Revised  Statutes  1890,  granted  Immunity  to 
all  the  witnesses  who  were  produced  by  re- 
spondents and  who  testified  In  compliance 
with  the  order  of  the  court  No  witness  can 
avail  himself  of  section  23  of  article  2  of  the 
Constitution  of  1875,  nor  of  the  fifth  amend- 
ment of  the  Constitution  of  the  United  States, 
as  to  giving  oral  testimony,  because  said 
statute  grants  him  Inmiunlty  from  prosecu- 
tion; nor  can  he  set  those  constitutional  pro- 
visions up  against  an  order  for  the  produc- 
tion of  books  and  papers,  as  the  same  stat- 
ute would  equally  grant  him  immunity  in 
respect  to  matters  provided  thereby.  Hale 
V.  Henkel.  201  U.  S.  loc  dt  69  to  73  [26  Sup. 
Ct  370,  60  L.  Ed.  652].  Nor  was  It  intended 
by  section  11  of  article  1  of  the  Constitution, 
nor  the  fourth  amendment  of  the  Constitu- 
tion of  the  United  States,  known  as  the 
*8earch  and  seizure  clauses,'  to  interfere  with 
the  power  of  courts  to  compel  the  production 
upon  trial  of  documentary  evidence  under  a 
subpoena  duces  tecum.  Hale  v,  Henkel,  su- 
pra, 201  U.  S.  loc  dt  78  Sup.  Ct  870, 
50  U  Bd.  9BI21   WUle  an  Individual  may 
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lawfully  refiue  to  anawer  IncrlmtnatlnK  qnea- 
tiona  onleaa  protected  l>7  an  Immunity  stat- 
ute^ a  corporatlcm  la  a  creature  of  tbe  atate^ 
and  ih&K  ia  a  reserred  r^ht  In  tbe  Legiala- 
ture  to  Investigate  Its  contracts  and  find  out 
wbetber  It  has  exceeded  Its  powers.  Tbere 
Is  a  distinction  betwera  an  Individual  and  a 
corporation.  The  latter,  being  a  creature  of 
the  state,  has  no  ctmstltntional  rl^t  to  re- 
fuse to  produce  Its  books  and  papers  In  court 
for  examination  in  the  trial  of  a  proceeding 
by  the  state  against  It;  nor  can  the  officer 
In  charge  of  the  corporation  charged  with 
a  violation  of  the  statutes  plead  tbe  crimi- 
nality of  the  corporation  as  a  refusal  to  pro- 
duce the  books.  Hale  v.  Henkel,  supra,  201 
U.  S.  pages  74  to  76  [26  Sup.  Ct  370.  50  L. 
Ed.  662].  The  rule  above  announced  has  the 
sanction  of  the  highest  court  In  the  land  and 
was  applied  In  a  criminal  prosecution,  and 
a  fortiori  should  the  same  rule  at^ly  to  a 
dvU  proceeding  like  the  case  at  bar." 

If  we  correctly  understand  counsel,  they 
do  not  challenge  the  validity  of  section  10826, 
but  Insist  that  its  provisions  are  not  as 
broad  as  is  the  constitutional  guaranty 
against  self-incrimination,  or  to  exempt  the 
officer  of  appellant  from  prosecution  for 
every  crime  the  affidavit  In  question  mi^t 
disclose  he  might  be  guilty  of.  In  our  opin- 
ion this  insistence  Is  not  well  founded.  The 
material  part  of  that  sectloQ  is  as  follows: 

"Sec.  10325.  •  •  •  In  case  of  a  failure 
of  compliance  on  tbe  part  of  the  corporation, 
then  the  same  procedure  shall  ensue  as  Is  pro- 
vided in  section  10322  of  this  article:  Provid- 
ed, that  no  person  shall  be  subject  to  any 
crbninal  prosecution  on  account  of  any  matter 
or  thing  truthfully  disclosed  by  the  affidavit 
required  by  this  article;  and  provided  further, 
that  In  any  prosecution  or  proceeding  brought 
to  enforce  the  provisions  of  this  article,  no 
witness  shall  be  permitted  to  refuse  to  answer 
any  questiou  material  to  the  matter  In  con- 
troversy, nor  shall  be  permitted  to  refuse  to 
produce  any  books  or  papers  material  to  such 
Inquiry  upon  the  ground  that  to  produce  such 
books  and  papers  or  to  answer  such  question 
ml^t  toad  to  incriminate  him  or  subject  him 
to  a  poialty  or  a  forfeiture;  but  no  parson 
shall  be  subject  to  prosecution  or  to  any  ac- 
tion for  a  poial^  or  a  forfeiture  on  account 
of  any  transaction,  matter  or  thing  concern- 
ing which  he  may  testify  or  produce  books 
or  papers." 

The  flrat  proviso  of  this  section,  nam^, 
that  no  person  shall  be  subject  to  any  crim- 
inal prosecution  on  account  of  any  matter  or 
thing  truthfully  dlsdoaed  1^  the  affidavit 
required  by  this  article.  Is  the  immunity  that 
Is  granted  to  the  offlew  of  the  cotporatiUm 
making  It,  and  which,  of  course,  presupposes 
that  he  had  thereby  disclosed  some  matter 
or  ttilng  that  he  and  the  company  had  pre- 
viously done  in  vittotlon  of  said  chapter  dS, 
coDunonly  known  as  the  "anti-tnut  law"  of 
the  state ;  while  the  second  rtf ws  to  the  In^ 


munlty  that  Is  granted  to  any  and  all  offi- 
cers, agoLts,  aaplaytB,  and  others  who  may 
be  witnesses  In  any  proceeding  which  might 
be  brought  against  any  such  "corporation  to 
forfeit  its  barter  or  certificate  of  incorpo- 
ration nr  its  right  or  privilege  to  do  business 
in  this  ^te,"  for  any  reason  fcnown  to  said 
laws. 

If  we  bear  In  mind  the  dur««nt  crimes  to 
which  these  two  immunities  refer,  much  light 
will  be  shed  upon  the  amnroit  confusion 
that  seems  to  rest  In  the  minds  of  tbe  learn- 
ed counsel  for  appellant.  Their  positi<Hi  la 
thus  stated:  "Tbe  immunity  extended  to  a 
witness  In  testifying  or  producing  books  or 
papers,  in  a  prosecution  or  proceedinf  to  en- 
force the  provisions  of  this  article,  readies 
anything  which  might  tend  to  incriminate 
him  or  subject  him  to  a  pmalty  or  forfeiture; 
whereas,  in  the  first  proviso  (referring  to  dis- 
closures by  such  an  affidavit  of  innocence  as 
is  our  Immediate  concern  at  present)  the  Im- 
munity extends  only  to  any  criminal  prose- 
cution, and  does  not  even  preclude  the  use 
of  such  affidavit  in  a  proceeding  to  recover 
a  penalty  or  forfeiture,  as  In  the  second  pro- 
viso ordained."  In  other  words,  tlielr  con- 
tention is  that  the  words  "criminal  prosecu- 
tion," as  used  In  the  statute,  has  a  much 
more  restricted  meaning  than  the  words 
"criminal  cas^**  or  '^criminal  canseh"  of  the 
Gbnstitntlon. 

The  Inference  drawn  therefrom  is  that  the 
affidavit  required  by  section  10822  might 
disclose  some  possible  crime  which  the  Im- 
munity granted  by  section  10825  would  not 
cover,  and  suggest,  for  Instance,  that  the  affi- 
davit might  disclose  some  crime  which  might 
not  be  covered  by  the  Immunity  granted  un- 
der the  first  proviso,  which  extends  only  to 
"criminal  prosecutions,"  which  would  not 
preclude  its  use  in  a  proceeding  to  recover  a 
"penalty  or  forfeiture"  mentioned  in  the  sec- 
ond. This  position  Is  untenable,  for  the  rea- 
son, previously  stated,  that  the  first  proviso 
grants  immunity  from  prosecution  for  all 
matters  and  things  which  might  be  "dlsdoaed 
by  the  affidavit  required  [to  be  made]  by 
this  article,"  and  if  we  turn  to  section  10322, 
the  section  requiring  the  affidavit  to  be  made, 
it  will  be  seen  that  it  prescribes  what  the 
affidavit  shall  contain,  namdy,  all  the  mat- 
ters and  things  which  "article  1  of  this  chap- 
ter" prohibits  corporations  and  certain  oth- 
ers from  doing,  and  which  by  turning  to 
sections  10302  and  10804,  It  will  be  seen  pm- 
alttes  and  forfdtnrea  are  Included  thtfeftn, 
and  being  so  Included  by  oq^KSs  words,  the 
affiAivlt  therefore  could  not  (If  oOienrlse 
competent,  which  I  seriously  doubt)  be  need 
either  under  the  first  or  second  proviso.  So 
says  the  statute,  and  so  say  w& 

[14]  X.  The  last  Insistenee  presented  Iv 
counsel,  and  supported  by  a^nmoit,  Is  ttiat 
the  finding  of  the  trial  court  should  have 
been  for  the  appellant,  for  the  reason  that 
ttu  Secretary  of  State  did  not  serve  upon  it 
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two  sepante  and  dlstliict  blank  affldavitB  or 
reports,  tlie  one  required  by  sections  8025  to 
3084,  both  IndnalT^  and  the  other  by  aectkm 
10322,  aU  In  a  a  1009. 

The  record  shows  that  both  of  said  blanks 
were  printed  upon  one  piece  or  sheet  of 
paper,  one  of  which  was  printed  npon  one 
aide  thereof,  and  the  other  npon  the  other 
side.  Section  8025  required  the  Secretary  of 
State  to  send  the  one  menttmied  Oiereln  <ai 
or  before  Joiw  15th  of  ea^  year;  and  sec- 
tion 10822  required  him  to  said  the  am 
ther^  mentioned  on  or  about  July  Ist  of 
each  year.  The  record  shows  that  said  shert 
of  papor,  with  those  blank  affidavits  or  re- 
ports so  printed  therem,  was  by  the  Secre- 
tary of  State  sent  to  the  aiqpellant  by  regis- 
tered letter  on  June  tS,  19Ui,  and  that  it  was 
1^  the  latter  received  on  June  141h,  the  fol- 
lowing day.  The  law  reqnired  the  appellant 
to  execute  and  return  tUs  annual  report  to 
the  Secretary  of  State  within  60  days  ftom 
July  Ist  of  eadi  year,  and  the  antt-tmst  affi- 
davit wltbln  30  days  from  the  date  the  Sec* 
ntary  of  State  mailed  tiie  blank  to  It 

The  record  alao  shows  that  die  appellant; 
by  Its  pn^iKrly  ocmstitnted  ofllca^  duly  exe- 
cuted the  former  and  returned  the  same  to 
the  Secretary  of  State  on  Qa  22d  day  of 
July,  1010^  with  the  blank  afMavlt  printed 
on  the  rererae  side  thereof,  as  prevloasly 
stated,  unexecuted.  Upon  the  receipt  of 
said  paper  the  Secretary  of  State  filed  said 
corporation  report  on  said  22d  day  of  July, 
and  noted  said  ftcts  npon  the  records  kept  in 
his  office  for  diat  purpose;  and  thereupon, 
the  same  day,  the  Secretary  of  State  remaU- 
ed  said  paper,  with  the  said  execnted  report 
on  the  one  side  and  the  blank  anti-trust  af  • 
fldavlt  on  the  other,  back  to  the  appellant  for 
execution.  Said  paper  was  placed  In  an  en- 
velope, properly  addressed  to  appellant,  post- 
age prepaid,  and  deposited  In  the  United 
States  post  office  at  J^fOrson  City,  Ifo.  Ap- 
pellant detained  to  execute  this  affidavit  as 
required  by  said  section  10322,  and  assigned 
as  a  reason  therefor  th^  it  did  not  beUeve 
that  it  was  obliged  to  so  do. 

In  our  <q;>lnlon  thoe  la  no  merit  in  this 
contention.  The  blanks  were  In  proper  form, 
and  were  sent  to  ai^lant  in  due  time,  and 
vrexe  tqr  it  accepted  the  next  day,  whiOi  gave 
it  ample  time  to  encnte  and  return  them 
to  the  Secretary  of  State,  as  provided  for  by 
said  statutes.  Appellant  knowingly  and  in- 
tentionally refused  to  make  the  anti-truat  af- 
fidavit, and  Its  secretary,  Mr.  Oscar  K  Bi6b- 
inger,  testified  that  the  reason  for  not  mak- 
ing It  was  tlut  **!  did  not  believe  we  were 
obliged  to  answer  it**  A[^»dlant  having 
knowingly  elected  to  vttdate  the  law,  there 
remains  nothing  to  be  done,  except  to  en- 
force the  penalties  and  forfeitures  prescribed 
by  the  statute  for  sndi  conduct 

[II]  XL  If  I  correct^  understood  counsel 
tw  appellant,  th^  t«qnested.  In  oral  argu- 
ment of  the  cause  In  this  court,  in  case  we 
should  hold  that  the  conqiany  was  guilty  of 


the  charges  made  in  the  petition,  that  this 
court  now  p«mit  it  to  make  the  affidavit  re- 
quired of  it  by  section  10822,  upon  such 
terms  as  we  might  deem  just  and  proper  uxt- 
der  the  drcumstanees.  Bat  counsel  have 
made  no  such  request  in  their  brief  or  print- 
ed argument,  nor  have  we  been  cited  to  any 
statute  or  other  law  which  authorises  any 
such  procedure.  After  some  inveetigation 
we  find  that  section  1(022  prohibits  any  such 
prooedura  That  section  of  the  statute,  after 
providing  "for  the  forfeiture  of  Its  ehartor 
or  certificate  of  Incorporation,  or  its  rteht  or 
^vilege  to  do  business  in  UUs  stat^"  cm- 
tains  Oils  provision:  "Provided,  however, 
that  if  sucb  corporation  shall  file  the  affida- 
vit required  by  the  provWoM  of  tJMf  orMOle 
prior  to  the  rmdttion  of  ftaal  fuOffmeni  4n 
aatd  action,  the  court  may  assess  against 
such  corpcwatltm,  in  Uen  of  a  Judgment  for- 
feiting its  diarter  or  certificate  of  incorpora- 
tion, or  its  *  *  *  privilege  to  do  bual- 
neas  in  this  state,  a  fine  not  to  exceed  five 
thousand  dollars  and  not  less  than  one  hun- 
dred dollars:  Provided,  however,  that  any 
time  btfore  final  Judgment,  if  such  corpora- 
tion shall  file  or  cause  to  be  filed  with  the 
Secretary  ot  State  the  affidavit  herein  pre- 
scribed, the  trial  court  may.  In  his  discretion, 
and  for  good  cause  shown,  upon  the  payment 
of  all  costs,  together  with  the  attorney's  fees 
of  ten  dolUrs,  to  be  paid  to  the  prosecuting, 
attorney  or  *  *  *  drcuit  attorney  in  the 
city  of  St  LoulB,  remit  the  penalty  herein 
prescribed." 

The  only  leniency  .this  statute  extends  to  a 
corporation  which  has  violated  the  provi- 
sions thueof  is  Irrevocably  withdrawn  aftw 
the  final  Judgmoit  of  forfeiture  has  been  ren- 
dered by  the  trial  court  TUs  is  in  keeping 
with  the  strenuous  legislation  that  has  been 
enacted  by  the  Legislature  of  this  and  prac- 
tically of  all  the  other  states  of  the  Union ; 
also  by  the  Congren  of  the  United  States. 
They  seem  to  be  determined  to  pot  an  end 
to  all  pools,  trusts,  conspiracies,  and  combi- 
nations in  restraint  of  trade,  limiting  pro- 
duction, and  in  fixing  and  maintaining  prices. 
While  some  of  those  provisions  seem  to 
be  rather  severe,  yet  they  have  not,  so  far, 
been  sufficient  to  break  up  those  combina- 
tions ;  and  when  one  of  them  knowingly  and 
intentionally  refused  to  obey  the  law  of  its 
creation,  I  am  not  prepalred,  under  pr^nt 
conditions,  to  Mj  that  it  is  entitled  to  mudi 
considers  titm. 

Finding  do  error  In  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed.  All 
concur,  except  BOND,  J.,  who  dissents  in 
separate  opinion. 

BONO.  J.  (dissenting).  I  am  constrained 
to  diBsmt  to  the  (Vinion  of  the  majority  of 
the  court  in  this  case.  As  I  understand  tim 
opinion,  it  concedes  that,  unless  certain  cases 
cited  tiierein  are  ovorruled,  the  petition  ui 
this  cue  states  no  cause  of  action,  and  hence 
would  not  warrant  the  Ju^ment  of  the  trial 
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court.  I  doubt  tbe  wisdom  of  repadlatJng 
these  niUngs.  If  the  theory  can  obtain,  af- 
ter a  tall  consideration  of  ail  the  appllca- 
tory  statutes,  that  the  simple  omlssloa  to 
file  a  prescribed  affidavit  Is  sufficient  ground 
for  forfeiting  the  charter  of  the  d^endant, 
then  this  court,  under  its  statutory  power  (R, 
S.  1909,  8  2088)  to  render  such  Judgm^t  as 
oui^t  to  hare  been  rendered  in  the  trial 
court,  Bhonld  permit  the  appellant,  as  re- 
quested on  page  IS  et  seg.  of  its  reply 
bdef.  to  comply  with  the  formality  of  filing 
the  affidavit  under  the  authority  of  section 
10322  of  tbe  Revised  Statutes. 

There  Is  not  the  faintest  suggestion  in  this 
record  tliat  the  charter  or  business  of  the  de- 
fendant corporation  exists  or  Is  conducted  In 
violation  of  tbe  antl-tmst  law  of  this  state. 
Nor  is  there  any  proof,  even  arising  to  the 
dignity  of  an  Inference,  to  be  found  in  the 
record,  which  discloses  that  the  failure  of 
the  officer  of  the  defendant  company  to  make 
the  affidavit  prescribed  was  caused  by  any 
other  motive  than  a  decllnatloa  to  answer 
inquiries  which  his  learned  counsel  (as  stat- 
ed on  the  argument)  advised  him  were  In* 
quisltorial  and  uneonstltattonal. 

Under  these  drcomstances  I  think  the  case 
should  be  reversed,  and  remanded  to  the  dr- 
cult  court,  with  directions  to  permit  the  fil- 
ing of  the  affidavit,  and  to  enter  judgment 
in  the  matter  according  to  the  provisions  of 
■ecUon  iOSSSSt,  B.  S.  1909. 


HARTUNQ  et  aL  v.  NORTHWESTERN 
MtJT.  LIFE  INS.  CO. 

(St  Lonia  Oonrt  of  Appeals.   MissoniL  Uay 

6,  1913.) 

1.  Ihsubakcs  (S  618*)— Lm  iNsnaAnoB—Ao- 

TIONS— VBNUI. 

An  action  on  a  life  policy  is  transitory, 
and  may  be  instituted  anywhere  that  service 
can  be  had  on  insurer;  and  under  Rev.  St. 
1909,  I  7043,  an  action  against  a  foreign  Insur- 
ance company  doing  business  in  tbe  state  may 
be  brought  in  any  court  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Insorane^ 
Gent  Dig.  H  1636-lfiS»;  Dee.  Dig.  |  618.*] 

2.  IHSITBANOB   (|  818*)— lAfS  IlTSIIBANOX  — 

Ci-Anca  or  BiinnouBXM— Aonoirs— Jn- 

usoicnoir. 

A  claim  to  an  interest  in  a  life  policy  on 
the  death  of  Insured  Is  a  claim  of  a  debt,  with- 
in the  rule  that  debts  have  no  sitos,  but  may 
be  attached  or  followed  in  a  state  other  than 
tiiat  in  which  the  debtor  is  a  resident,  where 
the  assets  of  tbe  debtor  can  be  there  foand,  and 
the  action  may  be  brought  in  any  court  In 
which  jurisdiction  can  be  had  over  tiie  person 
of  the  debtor. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  fl  1S3&-1539;  Dec  Dig.  S  618.*] 

8.  BXKOUTOia  AND  ADHUnBTBATOBS  (|  9*>— 
GUABDIAH  AND  WaBD  (|  8*)— JlTBISDIOTION. 

Where  a  foreign  Insurance  company  doing 
buslnesa  in  the  state  Issued  a  policy  on  the  life 
of  a  resident  of  St  Louis  for  the  benefit  of  his 
wife  and  children,  the  probate  court  of  the 
dtj  of  St  Louis  had  jurisdiction  to  apptHnt 
an  administrator  of  a  deceased  benefldary  and 
a  curator  of  an  Infant  benefidary,  and  the  ad< 


ministrator  and  executor  oould  bus  cm  the  pol- 
icy for  their  interest 

[Ed.  Note.— For  other  cases,  see  Bxecators 
and  AdmiDistrators.  Cent  Dig.  H  21.  27,  28; 
Dec  Die.  |  9:«  Guardian  and  Ward,  Gwt 
Dig.  IS  8.  13-18;  Dec.  Dig.  f  8.*J 

4.  Appbai.  and  Btecn  (1 1198*)— Law  or  thi 

Case. 

A  decision  of  the  Gonrt  of  Appeals,  adjudi- 
cating the  rights  of  the  parties  under  a  clanse 
in  a  life  policy,  is  the  law  of  the  case  on  a 
subsequent  trial,  and  will  not  be  overturned, 
unless  under  such  dreumstances  and  on  such 
consideration  as  would  compel  the  Court  of 
Appeals  on  a  Bubsequent  appeal  to  hold  that  it 
was  rendered  in  a  mistake  of  the  law,  and  pet^ 
haps  not  then. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error^  Cent  Dig.  H  4661-4666;  Dee.  Dig.  I 

6.  Insuranck  a  B8S*)  —  LrFK  Inbuzaitcb  — 
COITTRACTB  —  DivcsTXTtma  Qlausb  —  Co  IT* 
STRVOnOH. 

A  life  policy  for  the  benefit  of  the  wife 
and  children  of  insured,  which  stipulates  that 
insurer  will  pay  to  the  "l>eneficiary  or  their 
executors  or  administrators"  the  amount  of  the 
poU<7,  and  In  case  of  the  death  of  the  "said 
beneficiaiT  before  the  death  of  insured  the 
amount  shall  be  paid  at  maturity  to  the  heiza 
or  assigns  of  insured,  designates  the  lienefici* 
aries  as  a  class,  and  there  is  no  divestiture,  un- 
less all  of  the  class  die  prior  to  tiie  deaui  of 
insured ;  and  where  insured  died  leaving  a  wife 
and  four  children  and  gnndchildraa  of  a  de- 
ceased child,  who  was  living  at  tba  time  the 
policy  was  Issued,  but  who  died  before  insorcd, 
the  one-sixth  Interest  of  tiie  deceased  child  In 
the  proceeds  of  the  policy  passed  to  the  grand- 
children and  her  husband. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Gent  Dig.  U  1461-1468;  Dec  Dig.  |  58S."} 

6.  iNsuBAHoi  d  624*>— Lm  Ihbubancb— A» 

TZONB— PABTIBB. 

Where,  on  the  death  of  intnred  in  a  lifto 
policy,  grandchildren  of  insared  took  a  vested 
interest  In  the  policy,  they  could  jointly  sue  to 
recover  that  interest 

[Ed.  Note— For  other  cases,  see  Insnranc& 
Cent  Dig.  H  1657-1570;   Dec  Dig.  |  624.*] 

Appeal  from  St  Louis  Clreuit  Court;  Geo. 
H.  Shields,  Judge 

Action  by  John  Aleza.nder  HartuDg,  a  mi- 
nor, by  Walter  Dlehm,  his  curator,  and  oth- 
ers, against  tbe  Noi*thwestem  Mutual  Life 
Insurance  Company,  From  a  judgmoit  fbr 
defendant,  plalntUTs  appeaL  Reversed  and 
remanded. 

Rudolph  Schnlenburg  and  Walter  Dlehm, 
both  of  St  Louis,  for  appellants.  John  W. 
Noble  and  Walton  *  Baithel.  all  of  St  LouH 
for  respondent. 

REYNOLDS,  P.  J.  This  Is  tbe  aeoond  ap- 
peal in  this  case.  The  view  which  our  court 
took  of  It  will  be  found  under  the  title  of 
Dldun,  Curator  of  Estates  of  Hartung  et 
at,  r.  Northwestern  Mutual  Life  Insurance 
Co..  129  Mo.  App.  2S6,  108  S.  W.  13a  The 
point  In  decision  In  that  case  was  that  the 
Interest  of  a  beneficiary  in  the  proceeds  of 
an  insurance  policy  Is  vested  and  dcaeepdl- 
ble  unless  an  intoittoa  to  tbe  contraxj  a|H 
pears  on  the  face  of  the  policy,  and  so  liidd- 
ing,  the  trial  court  having  sustained  a  de- 
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mnmr  to  fbe  peUUtm  In  tlie  caM  uid  rai- 
dex«d  Jndgment  tor  the  defendant,  we  re- 
weed  the  Judgment  and  remanded  the  canee. 
On  reaching  the  trial  court  an  amended  pe- 
tition was  filed,  the  only  ehan^  however, 
being  in  the  names  of  the  pertlea  plaintiff, 
one  of  them  having  died,  another  attaining 
majoritr,  and  the  third  suing  by  cnrator, 
claiming  appointiDent  from  the  Probate 
Court  of  the  dty  of  8t  Louis.  On  the  canse 
reaching  that  court,  an  answer  wiub  Inter* 
posed,  setting  up  that  the  company  had 
paid  the  amount  In  fall  to  ttie  widow  and 
aurrlTlng  children  of  the  boieflclary  and 
that  on  this  payment  the  policy  was  can* 
oellsd  and  surrendered  to  the  d^cndant; 
i^atjivs  the  validity  of  the  appolntmoit  of 
the  administrator  of  the  deceased  dat^hter 
ot  the  benefldary,  Mrs.  Isabella  Hartnng, 
and  of  the  app(^traent  of  a  curator  for  hw 
minor  children,  and  setting  up  that  Bfrs. 
Hartnng,  the  daughter  of  the  Insured,  had 
died  before  his  death ;  avenli«  that  the 
terms  of  the  policy,  m  the  death  of  this 
daughter  prior  to  the  death  ct  her  father, 
whatever  Interest  she  may  liave  had  as  a 
benefldary  In  the  policy  was  divested  by  her 
death  prior  to  the  death  of  her  father,  and 
that  her  husband  and  children  took  no  In- 
terest whatever  In  the  fond.  Various  denials 
of  the  domicile  and  residence  of  the  minor 
plaintiffs  were  made  but  In  the  view  we  take 
of  the  case  they  are  not  material  to  be  set 
out 

The  reply  took  issue  on  the  affirmative 
all^atlons  of  the  answer,  admitting  how- 
ever payment  of  the  amount  of  the  iwUcy 
In  full  to  the  widow  and  four  surviving  sods 
and  daughters  of  the  insured. 

The  cause  was  submitted  to  the  court,  a 
Jury  being  waived,  on  an  agreed  statement 
of  facts,  some  documentary  evidence  also 
being  oftered  not  necessary  to  notice  in  th£ 
Tiew  we  take  of  the  case. 

By  the  policy  of  insurance  here  involved. 
It  is  contracted  that  the  d^endant  com- 
pany "doth  assure  the  life  of  Oharles  Wezler, 
a  merchant  of  St  Louis,  In  the  county  of 
St  Louis,  state  of  Missouri,  for  the  benefit 
of  Caroline  Wezler,  his  wife,  and  his  children 
by  her,  in  the  amount  of  $5,000,  tor  the 
term  of  his  natural  life. 

"And  the  said  company  doth  hereby  prom- 
ise and  agree  to  pay  the  said  sum  assured, 
at  Its  office,  to  the  said  beneficiary  or  their 
executors,  administrators  or  assigns,  In  six- 
ty days  after  due  notice  and  proof  of  death 
of  the  said  person  whose  life  La  hereby  as- 
sured. *  *  *  In  case  of  the  death  of  tha 
said  beneftcfary,  before  the  death  of  the  per- 
son whose  life  Is  assured,  the  amount  of  the 
assurance  shall  be  paid  at  maturity  to  the 
heirs  or  assigns  at  the  said  person  whose 
life  Is  assured." 

As  Is  stated  In  the  report  of  the  case  when 
here  befbre  the  deceased  died,  leavli^  a 
widow  and  four  sons  and  daughter*  ■orviT- 


Ing  him,  one  daughter,  Mrs.  Isabella  Hart- 
nng, who  was  manied  and  Uving  In  Oer- 
many,  having  died  prior  to  the  death  of  her 
father,  leaving  sorvivlng  her  her  husband 
and  three  diUdren.  Administration  was  tak- 
en out  in  the  Probate  Court  of  the  city  of 
St  Louis  oa  the  estate  of  Mr&  Hartnng  and 
a  oii&«lxtb  interest  in  tbla  policy  vnw  Inven- 
toried and  taken  up  by  the  administrator  aa 
of  her  estate,  and  payment  of  tiiat  douanded 
of  the.  defttidant  and  refused.  Adndnlstra- 
tlon  was  duly  eloaed  on  the  estate  of  Mrs. 
Hartung,  the  administrator  being  ordered  to 
distribute  to  her  heirs  the  aas^  In  Us 
hands.  He  did  this,  amwg  otfaw  assets 
turning  oTw  to  those  Mn,  that  la  the  bus* 
band  and  the  three  AHdren,  theclalm  against 
this  company  for  one- sixth  of  this  $5,000 
poUcy.  Subsequently  the  father  aaslgned  all 
of  his  interest  to  Us  three  ctaUdren  and  this 
presoit  BUit  Is  by  one  of  those  children,  who 
has  attained  majority,  by  the  administrator 
of  another,  who  Is  dead,  and  by  the  curator, 
as  before  stated,  of  the  third  child,  a  minor, 
all  of  whom  appear  to  have  always  been  and 
are  now  residents  of  Germany,  although 
proof  was  offered,  but  rejected  that  the  fa- 
ther was  a  naturalized  citizen  of  the  United 
States  but  domiciled  in  Oermany. 

[1-3]  The  Jurisdiction  of  the  Probate  Court 
of  the  city  of  St  Louis  to  appoint  a  curator 
for  the  ctiUdren,  or  for  that  matter  to  ap- 
point an  administrator  for  the  estate  of  the 
mother,  the  estate  of  all  of  them  consisting, 
among  other  things  of  this  interest,  is  at- 
tacked  as  void.  We  cannot  agree  to  this 
contention.  Actions  against  Insurance  com- 
panies on  their  policies  are  transitory  and 
may  be  instituted  anywhere  that  service  can 
be  had  upon  the  corporation.  Their  claim  to 
an  interest  in  this  policy  was  the  claim  of 
a  debt  It  has  been  decided  in  several  cases 
that  debts  have  no  situs  but  may  be  attach- 
ed or  followed  In  a  state  other  than  that  in 
which  the  debtor  is  a  resident,  If  the  fund 
or  assets  of  the  debtor  can  be  there  found, 
and  that  action  may  be  brought  to  recover 
the  debt  in  any  court  in  which  Jurisdiction 
can  be  had  over  the  person  of  the  debtor. 
Wyeth  Hardware  4  Mfg.  Ca  v.  Lang  &  Co., 
127  Mo.  242,  29  S.  W.  1010,  27  L.  R.  A.  681, 
48  Am.  St  Rep.  626 ;  Howland  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  134  Mo.  474,  36  S.  W.  29; 
Western  Stoneware  Co.  v.  Pike  County  Min- 
eral Siffings  Co.,  Tandeventer  Trust  Co., 
Garnishee,  165  S.  W.  1083  (not  yet  officially 
reported),  opinion  filed  April  8,  1013.  Action 
may  be  instituted  against  a  foreign  insure 
ance  company,  as  is  defendant.  In  any  court 
in  the  state.  R.  8.  1900,  |  7043;  Stone  v. 
Travelers'  Ins.  Co.,  78  Mo.  666.  We  have  no 
doubt  whatever  as  to  the  Jurisdiction  of  the 
Probate  Court  to  make  the  appointment  of 
the  administrator  and  of  curator  here  in- 
volved. 

[4]  The  effect  of  our  opinion  in  Diehm  t 
NorthweaAem  Mutual  Life  Ins.  Co.,  sniwa. 
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wbidk  is  tblB  case  under  another  tiUe,  Is 
challenged  as  not  binding  for  the  reason,  as 
It  ts  said,  tliat  when  this  case  was  before 
□s  on  that  occasion,  what  Is  called  the  "di- 
vestiture claiiBe"  of  this  policy,  that  is,  "In 
case  of  the  death  of  the  said  beneficiary, 
before  the  death  of  the  person  whose  life 
is  assured,  the  amount  of  the  assnranoe 
shall  be  paid  at  maturity  to  the  heirs  or  a»- 
slgnj  of  the  said  person  whose  life  is  as- 
sured," was  not  before  the  court  It  ts  true 
that  the  case  when  formerly  here  wrat  off 
on  demurror  to  the  petition.  But  It  is  eqnal- 
ly  true  tlu-t  la  considering  that  demurrer 
our  court  had  before  It  this  Identical  jwllcy 
and  these  particular  inroTlalons  in  It,  Includ- 
ing what  is  called  this  "dlTestiture  danse." 
Whether  the  policy  was  Incorporated  in  fall 
In  tiie  petition  or  this  clause  of  it  pleaded, 
we  are  unable  to  determine  frcuD  a  report 
of  the  case,  ^at  was  probably  the  fact, 
for  if  the  policy  was  a  mere  exhtUt,  it  is 
hardly  to  be  supposed  that,  not  being  an  ac- 
tion on  an  account,  In  whidi  case  the  ao> 
count  filed  may  be  considered  on  demurrer 
(B.  8.  1909,  i  1882;  Garnett  &  Allen  Paper 
Go.  T.  Midland  Publishing  Co.,  156  Mo.  Appw 
187,  loc.  Clt  196,  136  8.  W.  796),  it  was  not 
before  our  court  on  a  demurrer  to  the  peti- 
tion, unless  embodied  in  the  petition  In  some 
way  other  thui  as  on  nhiblt  (Kern  t.  South 
St  Louis  Mat  Ins.  Co.,  40  Ma  19;  Pomeroy 
T.  FuUerton,  118  Ma  440, 21  8.  W.  19;  Haase 
&  Sons  rish  Ca  t.  Merchants'  Deapatdi 
Transportation  Ga,  148  Mo.  App.  42.  loa  dt 
66,  122  8.  W.  86^.  However  that  may  have 
been,  at  thla  present  trial  the  policy  was  put 
In  evidrace  and  is  before  us.  Whether  it 
was  before  our  court  in  the  Diehm  Oase  in 
proper  form,  Is  not  now  material,-  for  It  Is 
clear  that  this  clause  was  diatlnctiy  set  out 
by  Judge  Goode,  who  wrote  the  opinion,  and 
It  Is  the  construction  of  that  clause  of  the 
policy  that  was  directly  adjudicated  In  thla 
same  case  and  between  these  same  parties  or 
their  privies.  The  opinion  and  Judgment 
then  rendered  by  us  became  the  law  of  this 
case  and  Is  not  to  be  overturned  unless  un- 
der such  circumstances  and  on  such  consid- 
eration as  would  compel  us  to  hold  that  It 
was  rendered  under  mistake  of  the  law:  not 
always  then.   That  we  are  not  inclined  to  do. 

It  Is  now  urged  by  the  learned  counsel  for 
the  respondent  that  that  decision  Is  In  con- 
flict with  and  was  overturned  by  the  deci- 
sion of  the  Supreme  Court  In  Andms  v.  Fi- 
delity Mutual  Ufe  Ins.  Ass'n,  168  Mo.  ISl, 
67  S.  W.  5^,  and  that  It  was  on  that  view 
of  the  case  the  learned  trial  Judge  found  for 
respondent,  defendant  below.  We  do  not 
think  the  Andms  decision  overturns  the 
IXehm  Case.  It  Is  further  to  be  said  that 
the  view  of  the  law  as  applicable  to  almost 
identical  clauses  In  other  policies  which  was 
taken  by  our  court  In  the  Dlehm  Case,  was 
adopted  by  the  Supreme  Court  of  Pennsyl- 


vania in  Clark  t.  Dawson,  195  Pa.  137,  45 
AtL  674,  and  by  the  Supreme  Court  of  Geor- 
gia In  Wharton  v.  Drewry,  135  Ga.  687,  69 
S.  B.  1117. 

[S,  8]  On  the  authority  of  our  decision  In 
the  Dlehm  Case,  we  hold  that  the  mother  of 
these  children  took  a  vested  interest  In  and 
to  one-sixth  of  the  amount  here  involved 
and  that  on  her  death  it  wait  to  her  hus- 
band and  dilldren ;  that  it  was  not  diveated 
by  her  death  prior  to  the  deatii  c€  her  fa- 
ther, the  assured.  We  further  bold  that  the 
designation  of  the  benefldarlea  la  as  a  claas: 
that  there  would  be  no  divestiture  unless  all 
of  that  daas  had  died  ^lor  to  the  death  of 
the  assured.  Support  is  given  to  tids  view 
by  tiie  words  of  this  clause  In  the  poU^, 
namely,  paymoit  Is  to  be  made  within  sixty 
days  after  due  notice  and  proof  of  death 
of  the  assured,  "to  the  bmefldary"  (mark 
the  use  of  tile  lingular  here,  not  plural),  "or 
their  executors,  administrators  or  assigns." 
The  assured  must  have  had  in  mind  the 
poaslUli^  of  the  datb  of  <»te  or  more  of 
the  designated  btfiefldarlea  before  his  death, 
and  he  provides  that  if  this  occnrs,  their 
executors,  admlnlstnton  or  assigns  take 
Then  when  we  come  to  what  la  called  the 
"divestiture  clause,"  the  language  la:  "In 
case  of  the  death  of  the  said  bene/letanT 
(singular  agaii^,  "  *  *  *  tiie  amount  ot 
the  assurance  shall  be  paid  at  maturity  to 
the  h^  or  assigns  ot  tiie  said  person  whose 
life  is  assured."  This  leads  to  the  condo- 
i^on  that  the  first  takers  are  designated  as 
a  class,  and  that  tiie  divestiture  only  oc^ 
cun,  if  even  thai,  when  all  of  the  members 
of  the  dass  had  died  prior  to  the  death  of 
the  assured.  The  husband  of  Mrs.  Hartnng 
assigned  his  interest  to  the  idiUdren  and 
tl^  are  oititied  by  descent  or  purchase  to 
the  whole  of  the  interest  of  their  mother. 
The  Andrua  Oase,  supra,  is  authority  for 
the  proposition  that  they  may  Jointly  sue  to 
recover  that  Interest 

The  Judgment  of  the  drcult  court  lo  the 
case  at  bar  must  be  reversed  and  the  cause 
remanded  with  directions  to  that  court  to 
^ter  up  Judgment  in  favor  of  plalntlfTs  for 
one-sixth  of  the  amount  of  the  policy  sued 
on  and  interest   It  Is  so  ordered. 

NOUTONI  and  ALUBN,  JJ^  concDC 


Bx  parte  KOEHLEB. 

(St  Louis  Court  of  Appeals.   Missonri.  Ifay 
0,  1013.) 

1.  COBPOBATIONB   (|  623*)— BZECDTXOir— SUP- 
PLEUENTABT     PBOCIEDIHCW  —  STATUTBS  — 

COKSTRUCTION. 

Rev.  St  1900,  I  2248  et  seq.,  providine 
that  when  an  execution  against  the  propertr 
of  a  judgment  debtor  ia  returned  unsatisfied, 
the  judgment  creditor  may  obtain  an  order  for 
the  examination  of  the  Jadgmeut  debtor,  does 


•For  oUmt  ouas  see  urn*  topic  ud  ssetloa  NUMBER  In  Dso.  Dig.  A  Am.  Dig.  Ksy<Mo.  SuiM  A  Bsp'r  tndeus 
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not  indade  persons  not  parties  to  the  caase, 
and  does  not  include  the  officers  of  a  corpora- 
tion, notwithstanding  section  8054,  providing 
that;  when  the  word  "peraon"  is  naed,  It  shall 
be  held  to  include  corporations,  and  the  judg- 
ment creditor  has  other  adequate  remedr- 

[Ed.  Note.— For  otlwr  ca«es,  see  Corporation& 
Gent  Dig.  H  2114r-2180riW  Dig.  |  62SC^ 

2.  ExxcvnoN  a  862*)— Sdpfleuentabt  Pbo- 

CEEDINOa— STATUraB— CoNBTBUCnON. 

BeT.  St  1909.  S  2248  et  seg.,  providing 
for  the  examination  of  a  indgment  debtor  after 
return  of  ezeention  misatlsned,  is  penal,  and 
the  conrt  cannot,  construction,  extend  it  to 
anr  one  not  clearly  within  Its  letter ;  but  it 
must  be  eonatrued  strictly,  both  as  to  the 
caaea  •mbnced  within  its  terms  and  as  to  &e 
method' to  be  panmed. 

lEd.  Not&— For  other  cases,  see  Bxecntloii, 
Cult  Dig.  II  109S,  1129;  Dec  Dig.  {  302.*] 

3.  ExxcuTXON  (f  374*)  —  Pbockedihqb  Bub- 

FLEHENTABT  TO  BZECnnOIT  —  SZATDTKB  — 
COUPLIAHOE. 

The  court  oidering  the  uamlnation  of  a 
judgment  dd)tor  after  retnnt  of  execution  un- 
satisfied, must  as  required  by  Rev.  St  1909, 
{  2249,  find  from  the  evidence  before  it  that 
there  is  reasonable  ground  to  believe  that  the 
jndgmwt  debtw  haa  property  subject  to  ex- 
ecution,  or  has  conveyed  or  attempted  to  con- 
vey it  with  a  design  to  defraud  creditors, 

[Ed.  Note.— For  other  cases,  see  Elxecntion, 
Cent  Dig.  II  1106,  1106% ;  Dec.  Dig.  9  874.*] 

4.  CoBPOBATiONS  (8  523*)— ExEOimoN— Pbo- 

CEEDINOS  SUPPUHKHTAET  TO  ElxnCOTlOK— 

BXAUHATIOn  OW  jDDaiUUn  DXBTf»— Am- 

DAVtT— REQUIBim. 

An  affidavit  in  support  of  an  order  for 
the  examination  of  a  judgment  debtor,  a  cor- 
poration, and  its  oflSeers,  after  return  of  ex< 
«cation  nnsattsfied,  which  avers  that  the  affi- 
ant is  informed  and  believes  that  defendant 
has  property  subject  to  execution,  but  does  not 
aver  that  it  has  conveyed  or  attempted  to  con- 
vey its  pro[»erty  to  defraud  its  creditors,  and 
which  avers  that  tiie  property  subject  to  ex- 
ecution, and  which  it  nas  concealed,  consists 
of  unpaid  liability  of  stockholders,  and  tliat 
the  officers  are  familiar  with  the  facts  concern- 
ing the  identity  of  the  stockholders,  and  their 
r^dence,  and  the  extent  of  their  liability,  and 
that  the  officers  are  to  be  examined  as  to  all 
other  facts  concerning  the  assets  of  the  cor- 
poration, is  insufficient  to  justify  an  order, 
stace  the  liability  on  unpaid  stock  subscriptions 
and  the  names  of  stockholders  may  be  ascer- 
tained in  a  dilferent  proceeding. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
.  tions,  Gent  Dig.  H  2114r^30;  Dee.  Dig.  | 
£23.*] 

AroUcaUon  for  writ  of  habeas  corpus  by 
Frank  O.  Koehler  for  hla  discharge  from 
cnstodr.  under  an  attachment  issued  for  his 
fitilure  to  appear  and  be  examined  as  a  wit- 
ness after  execatlon.  Petitioner  discharged. 

William  HilkerI>aumeT,  of  St  I-^oqIb,  for 
petitioner.  Fordyce,  HolUday  &  White  and 
Fred  Armstrong,  Jr^  all  (tf  St  Loois,  for 
Albert  S.  Baker. 

RBYNOIiDS,  P.  J.  In  May,  1909,  one  Ba- 
ker brought  his  action  against  the  Standard 
Truck  &  Forging  Company,  a  corporation, 
the  action  brought  in  the  circuit  court  of  the 
city  of  St  Louis.  Service  was  had  on  the 
corporation  defendant,  as  appears  by  the 
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return  of  the  sheriff  to  tba  summona  in  that 
action,  by  ddiverlng  a  coi^  oiF  the  writ  and 
petition  to  one  Frank:  6.  Koehler,  Its  presi- 
dent The  corporation  defendant  appeared, 
demurred,  that  being  oTemiled,  filed  an  an- 
swer, the  cause  was  set  for  trial,  both  par- 
ties appeared  by  their  attomeyB  and  Intro- 
duced witnesses,  the  defendant  among  oth- 
er witnesses,  Introdudng  Mr.  Koehler,  who 
testifled  that  he  was  president  of  the  de- 
fendant corporation.  This  occurred  in  De- 
cember, 1910.  A  motion  for  new  trial  waa 
filed  by  the  defendant  and  sustained.  The 
cause  was  afterwards  set  for  trial  on  the 
2d  of  April,  1912,  plalnUff  appearing,  but 
defendant  not  appearing,  Judgment  waa  ren- 
dered against  the  defendant  for  $4,988.12 
and  costs.  No  appeal  waa  ever  taken  frimi 
this  Judgment  Afterwards  an  execution 
was  Issued  on  this  Judgment  and  returned 
nulla  bona  and  on  October  23,  1912,  plaintiff 
filed  a  petition  in  which  is  set  out  the  re- 
covery of  the  Judgment,  the  issue  of  the  ex- 
ecution and  the  return  of  that  by  the  sheriff 
nulla  bona.  The  motion  or  petition  then 
proceeds: 

"Plaintiff  further  states  that  he  is  In- 
formed and  believes,  -  and  has  reasonable 
ground  to  believe,  that  the  defendant  herein 
has  property  subject  to  execution  and  that 
among  said  property  is  an  unpaid  stock  lia- 
bility of  various  stockholders  in  said  defend- 
ant company,  but  that  the  names  of  said 
stockholders  are  unknown  to  plaintiff. 

"Wherefore,  plaintiff  prays  that  in  ac- 
cordance with  section  2248  of  the  Revised 
Statutes  of  Missouri,  1909,  this  court  require 
said  defendant  to  appear  before  this  court 
at  a  time  and  place  in  such  order  to  be  nam- 
ed, to  undergo  an  eramlnation  under  oath, 
touching  its  ability  and  means  to  satisfy 
said  Judgment 

"Plaintiff  further  prays  that  this  court 
require  defendant  to  respond  to  this  order 
in  the  person  of  its  president,  Frank  (3.  Koeh- 
ler, its  secretary,  William  Schwarting,  and 
sudi  other  officers  and  agents  as  may  be 
fiimiliar  with  all  or  any  part  of  the  facts 
concerning  the  Identity  of  its  stockholders, 
their  pr^nt  residency  the  extent  to  whldi 
their  stock  may  hare  bem  paid  and  the  man- 
ner in  which  payment  was  made.  If  any,  and 
all  other  facts  ctmcemlng  the  property  and 
assets  of  the  company." 

This  motion  or  petition  la  signed,  "Albert 
a  Baker,  by  Fred  Armstrong,  Jr.,  Attorney," 
and  to  it  is  attached  an  affldarlt  to  the  effect 
that  "Fred  Armstnmg,  Jr.,  being  on  his  oath 
duly  sworn,  deposes  and  says  that  all  the 
facts  stated  in  the  aboTe  motion  are  true  ac- 
cording to  hla  best  knowlecUce  and  belief." 
This  is  signed,  "Fred  Armstrong,  Jr.,"  and 
the  customary  Jurat  affixed  by  a  notary  pub- 
lic. Nothing  appears  to  have  been  done  un- 
der this  motion,  but  afterwards  what  is 
called  a  "Renewed  Motion  for  BzamlnaUon 
of  Defendant"  was  filed.   This  renewed  ap- 
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pUcatlon,  after  settiiig  out  Uie  filing  of  tbe 
former  one,  tben  recites  that: 

"Whereas,  the  granting  of  an  order  in 
porsuance  of  said  motion  was  opposed  by 
the  defendant  and  others,  necessitating  a 
consideration  of  said  matter  bj  the  conrt 
and  a  continuance  from  time-  to  time  and 
from  court  term  to  court  term  of  said  mat- 
ter; and 

"Whereas,  aft^  a  full  consideration  of 
said  matter  this  Honorable  Court  granted 
an  order  in  accordance  with  said  motion 
OTemillng  all  objections  to  the  issuing  of 
said  order;  but, 

"Whereas,  some  question  has  been  raised 
as  to  the  validity  of  said  order  on  the  ground 
that  prop^  orders  of  continuance  were  not 
entered  by  the  court  to  maintain  the  matter 
on  its  docket  from  time  to  time  and  from 
term  to  term ; 

"Now,  without  admitting  that  the  order 
heretofore  Issued  by  the  court  for  the  ex- 
aminatlm  of  defendant  in  accordance  with 
said  prerious  motion  is  Invalid,  but  merely 
in  order  to  place  the  matter  beyond  possible 
dispute,  plaintiff  herein  renews  and  again 
makes  hie  application  for  examination  of 
the  defendant  and  hereby  flies  this,  his  mo- 
tion for  examination  of  defendant,  as  fol- 
lows." 

Then  follows  the  former  motion  which  is 
copied  into  this  renewed  motion  verbatim. 
This  is  signed,  "Fred  Armstrong,  Jr..  Attor- 
ney," who  makes  affidavit  before  a  notary 
public  that  the  facts  stated  In  the  above  mo- 
tion are  true  according  to  his  best  knowl- 
edge and  belief. 

It  ijs  recited  in  the  petition  for  the  writ  of 
habeas  corpus  that  proof  of  service  of  the 
order  requiring  defendtfnt.  In  the  person  of 
Its  president,  to  appear  and  undergo  an  ex- 
amination under  oath  touching  the  ability  of 
the  defendant  to  satisfy  Judgment  rendered 
In  the  cause  was  filed.  This  is  the  order 
which  appears  to  have  been  made  by  tbe 
oonrt: 

"It  appearing  to  the  court  that  heretofore, 
to  wit,  on  the  10th  day  of  March,  1913,  an 
order  was  made  by  this  court  in  the  above 
cause^  requiring  the  defendant  In  the  person 
of  its  president,  Frank  O.  Eoebler,  its  sec- 
retary, William  Sdiwartlng,  and  such  other 
(^cers  and  agents  as  may  be  familiar  with 
all  or  any  part  of  the  facts  concemluK  the 
Identity  of  Its  stockholders,  their  present  res- 
idence, the  extent  to  whldi  tbdr  stock  has 
been  paid,  and  the  manner  In  which  said 
paymoita  were  made.  If  any ;  and  all  other 
facts  concerning  the  properb^  and  assets  of 
Cbe  defwdant  company,  to  appear  in  this 
court  and  In  Division  No.  9  thereof,  on 
March  14th,  1913,  at  lOKX)  o'clock  a.  m.,  then 
and  there  to  undergo  an  examination,  under 
oath,  touching  the  ability  and  means  of  the 
defendant  to  satisfy  the  Judgment  rendered 
In  this  cause  In  favor  of  plalntUT  and  against 
defendant  on  the  2nd  day  of  April,  1012,  for 
the  sum  of  ^fi8SJ2,  Interest  and  costs ;  and 


It  further  appearing  to  the  court  that  the 
sheriff  of  the  dty  of  St  Louis  has  made  re- 
turn on  said  order,  by  delivering  a  copy  of 
the  same  to  the  within  named  Standard 
Truck  &  Forging  Company  and  Frank  G. 
Koebler,  on  the  13th  day  of  March,  1913,  and 
that  William  Schwartlng  cannot  be  found  In 
the  city  of  St  Louis ;  and  It  further  appear- 
ing to  the  court  that  said  defendant  and  Its 
president  Frank  G.  Eodiler  has  failed  to 
comply  with  said  order  made  and  entered 
Mandi  lOtfa,  1913,  although  duly  called,  now 
come  not;  upon  motion  of  plaintiff  by  attor- 
ney, It  is  now  ordered  by  the  court  that  the 
sheriff  of  the  dty  of  St  Louis  be  and  be  Is 
hereby  commanded  to  attadi  Frank  O.  Koeb- 
ler by  hla  body  and  him  safely  keep  so  tbat 
he  have  his  body  before  this  court  and  In 
Division  No.  9  thereof  on  Friday,  March 
21st,  1913,  at  10.-00  o'clock  a.  m.,  then  and 
there,  to  testify  and  the  truth  to  say.  as  tar 
as  he  may  be  familiar  with  all  or  any  part 
of  the  facts  concerning  the  identity  of  tbe 
stockholders  of  the  Standard  Truck  &  FcHTg- 
Ing  Company,  their  present  residence,  the  ex- 
tent to  which  their  stock  has  been  paid,  and 
the  manner  in  which  said  payment*  were 
made,  if  any,  and  all  other  facts  concerning 
the  properly  and  assets  of  the  defendant 
company,  and  to  undergo  an  examination, 
under  oath,  tondilng  the  ability  and  means 
of  the  said  defendant  company  to  satisfy 
the  Judgment  heretofore  rendered  in  this 
cause  and  also  to  answer  to  a  contempt  of 
this  court  in  having  failed  to  comply  with 
the  order  heretofore  made  and  entered  la 
this  cause  March  10th,  1913,  a  copy  of  which 
was  duly  served  upon  said  Frank  O.  Ko^lo 
by  the  sheriff  of  the  city  of  St  Louis." 

Under  this  order  of  attadmient  the  peti- 
tioner Koehler  was  taken  Into  custody  by  the 
sheriff  of  the  dty  of  St  Louis  and  applied 
to  a  Judge  of  this  court.  In  vacation,  for  dis- 
charge under  the  provisions  of  the  writ  of 
habeas  corpus. 

The  petition  for  the  writ  of  habeas  corpus 
sets  out  among  other  matters,  that  Koehler, 
the  petitioner.  Is  not  a  party  to  the  action  in 
which  Albert  S.  Baker  is  plaintiff  and  the 
Standard  Truck  &  Forging  Company,  a  cor- 
poration, is  defendant ;  that  the  only  pretext 
or  reason  for  Issuing  a  writ  of  attachnmit 
against  the  petitioner  is  his  failure  to  ap- 
pear In  the  drcttlt  court  on  the  14tb  of 
March,  1913,  In  response  to  the  order  of  the 
court  of  date  March  10;  1913,  requiring  that 
cor[>oration  to  appear  to  be  examined  as  to 
its  abUity  to  satisfy  the  Judgment  rendered 
In  the  oiuse,  a  copy  of  the  order  being  at- 
tached to  the  petition  and  being  the  one  here- 
tofore set  out  by  us;  that  said  order,  made 
on  the  affidavit  and  renewed  affidavit  be- 
fore referred  to,  .was  made  without  any  no- 
tice having  first  been  given  the  petitioner 
and  without  any  order,  dtatlon,  subpoena,  or 
other  process  having  first  been  issued,  re- 
quiring him  to  appear  In  coiut  at  that  time 
except  as  set  out  in  the  papers  before  copied. 
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The  pedttoner  avers  that  the  order  of  March 
lOtta  doeB  not  require  respondent  to  api>ear 
In  court;  that  the  court  had  no  powor  or 
Jurisdiction  to  make  the  order ;  that  the  af- 
fldarlts  therefore  ahor  upon  thdr  ftice  that 
Uiey  do  not  state  facta  snffident  to  give  the 
drcuft  court  authority  or  Jurisdiction  to 
make  the  order;  that  the  petitioner  had 
filed  an  affidavit  in  the  proceeding  showing 
that  he  was  not;  at  the  lime  the  original 
application  was  filed,  either  the  preiddent  or 
any  other  officer  of  the  corporation  and  had 
no  right  or  anthority  to  appear  for  it,  and 
that  the  facts  stated  In  the  affidavit  made 
by  your  petitioner  were  not  denied  tile 
plaintiff  in  ivoceedlng.  The  petitions 
now  states  in  this  appllf»tion  for  the  writ 
of  habeas  corpus  that  he  was  not  at  that 
time  and  la  not  now  and  has  not  been  fOr 
many  years,  the  president  or  other  dBoer 
of  the  corporatlmi  and  that  the  court  has 
never  ascertained  or  found  It  was  a  fact  that 
the  petitioner  Is  or  was  at  any  such  time 
the  president  or  other  officer  of  the  corpora- 
tion. It  is  further  aTOrred  in  the  iietltton 
for  the  writ  of  habeas  corpus  that  the  dr- 
cnlt  oonrt  had  no  Jurisdiction  or  power  to 
require  the  corporation  to  appear  In  court 
and  undergo  examination  as  a  Judgment 
debtor;  that  It  has  no  Jurisdiction  or  power 
to  require  the  corporatiitm  to  aiq>ear  In  court 
in  the  person  of  the  petitioner  or  to  require 
the  petitioner  to  appear  ta  court  as  president 
or  other  office  of  the  corporation  under  the 
facts  stated  In  the  aj^tUeatitm  or  1^  the  or- 
der; that  the  order  was  never  served  on 
the  defendant  corporation;  that  the  return 
of  the  sheriff  to  the  service  of  the  order  on 
the  defendant  Is  fiilse  and  the  recital  there- 
in "that  your  petitioner  Is  the  president  of 
the  corporation  Is  untrue,"  and  that  the  cir- 
cuit court  lias  acquired  no  Jurisdiction  over 
the  Judgment  debtor.  Averring  that  no  ap- 
plication for  the  relief  sought  ba«ln  has 
been  made  to  or  refused  hy  the  court  or  of- 
ficer superior  of  this  court,  the  petitioner 
prays  that  the  writ  of  habeas  ewpus  be 
granted,  directed  to  the  sheriff  <riC  the  city 
of  8t  Louis,  commanding  him  to  have  the 
body  of  Frank  O.  Koehler,  petitioner,  before 
the  Judge  of  our  court  to  whom  this  applica- 
tion was  presented,  at  a  time  and  place 
herein  to  be  q>ecified,  etc.  This  Is  signed 
and  sworn  to  by  the  petitioner. 

The  sheriff  made  return  to  it  in  due  time, 
setting  up  the  before-mentioned  writ  of  at- 
tachment as  his  authority  for  holding  the  pe- 
titioner, and  tiie  cause  was  set  for  hearing 
before  the  court 

By  leave  of  court  Qie  attorneys  r^resent- 
ing  the  plaintiff  in  the  before-mentioned 
Judgment  have  appeared  and  filed  a  state- 
ment and  brief  in  suiq;K>rt  of  the  action  of 
the  circuit  court,  and  the  cause  has  been 
submitted  to  us  on  written  and  printed  ar- 
guments of  counsel  for  petitioner  and  for 
the  Judgment  creditor,  the  latter  as  for  the 
sherlffL 
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[1]  Evidently  this  proceeding  under  and  1^ 
which  the  petitioner  has  been  attached  and 
is  held,  Is  sought  to  be  sustained  on  the  au- 
thority of  sections  2248,  2249,  Revised  Stat- 
utes 1909;  Section  2248  provides,  in  sub- 
stance, tliat  whea  an  execution  a^lnst  the 
property  oC  any  judgment  creditor  issued 
from  any  court  In  this  state  shall  be  return- 
ed unsatlsfled  In  whole  or  In  part  by  any 
sheriff  or  otlier  proper  officer,  the  Judgment 
creditor  in  the  execution  may  at  any  time 
within  five  years  after  the  return  so  made 
be  entitied  to  an  order  by  the  eonrt  in  which 
the  Judgment  was '  rendered,  requiring  the 
Judgment  creditor  to  appear  before  the  court 
at  a  time  and  place  in  the  ordor  named  to 
undergo  an  examination  nnder  oath  touching 
his  ability  and  means  to  satis^  the  Judg- 
ment, "and  in  case  of  n^lect  or  refusal  on 
the  part  of  such  Judgment  debtor  to  ob^ 
such  order,  such  court  *  *  *  is  hereby 
authorised  to  Issue  a  writ  d  attachment 
against  said  debtor^  as  now  provided  by  law, 
and  to  punish  lilm  Ua  contempt"  Section 
2249  provides  that  the  order  above  provided 
for  shall  issue  only  In  case  it  is  made  to 
appear  to  tin  court  "by  affidavit  or  other 
evidence  satisfactory  to  the  court  or  Judge 
or  Justice  that  there  Is  reasonable  ground 
to  believe  tiiat  such  Judgment  debtor  has 
property  subject  to  execution,  or  baa  convey- 
ed or  attempted  to  convey  bis  pro[>erty,  with 
a  dedgn  to  defraud,  hinder  or  delay  his 
oredltors— such  affidavit  to  be  made  to  the 
best  of  the  knowledge  and  belief  of  the  af- 
fiant" The  remaining  sections  down  to  and 
including  section  2253,  provide  for  carrying 
on  this  examination  and  for  the  fillip  of 
an  opinion  by  tiie  court  upon  the  result  of 
the  examination.  In  the  event  that  tiiere  la 
a  finding  that  the  debtor  Is  possessed  of 
property  subject  to  execution.  These  pro- 
visions appeared  in  our  law  for  the  first 
time  in  1865,  where  by  act  approved  Febm- 
ary  16,  1865  (Laws  1864-1866,  p.  27),  they 
were  adopted  as  they  now  appear  In  our  re- 
vision with  some  slight  changes  made  in 
what  is  now  section  2248,  by  an  act  aj^roved 
March  24,  1887  (lAws  1887,  p.  187),  and  by 
some  vwbal  changes  made  in  section  2249 
by  the  compilers  of  the  revision  of  1889, 
but  they  have  beoa  substantially  In  the  shape 
that  they  now  appear  ever  since  1865.  Prior 
to  the  adoption  of  our  eod^  a  disclosure 
of  documents  as  well  as  of  testimony  desired 
from  the  parties  to  the  suit  or  action  was 
made  under  the  old  diancery  practice  by  bills 
of  discovery,  l^iese  bills  of  discovery  were 
not  oDly  provided  for  In  all  our  laws  down 
to  1849,  when  our  present  code  was  adopted, 
but  were  recognized  as  an  amiropriate  mode 
of  procedure  In  sev^l  decided  cases.  They 
were  rendered  necessary  for  the  reason, 
among  others,  that  parties  to  the  cause  were 
generally  not  called  as  witnesses  the  ad< 
versary  party  and  talcing  their  testimony  by 
way  of  depositions  In  advance  of  the  trial 
of  the  cause  ,was  practically  an  unknown 
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procedure.  Since  the  adoption  by  our  code, 
tiills  of  discovery,  as  sucb,  have,  while  not 
abolished  In  so  many  words,  fallen  Into  dis- 
use, until,  as  held  in  many  dedsloDs,  they 
are  no  longer  allowed,  chiefly  for  the  reason 
that  the  changes  made  by  the  code  have 
done  away  with  the  necessity  for  a  resort  to 
that  mode  of  securing  testimony.  See  Yogel- 
song  V.  St.  Louis  Wood  Fibre  Plaster  Co., 
147  Mo.  App.  678,  126  S.  W.  804,  and  cases 
there  cited.  While  our  code  permitting  the 
examination  of  parties  to  a  cause  by  means 
of  depositions,  as  well  as  at  the  trial,  ob- 
viates the  necessi^  of  a  resort  to  the  bill 
of  discovery,  these  sections  2248  and  follow- 
ing, may  be  said  to  have  many  of  the  char- 
acteristics of  the  old  bill.  Thus,  as  with  a 
bill  of  discovery,  so  by  these  provisions,  their 
object  is  to  elicit  testimony  and  place  it  of 
record  in  court  for  use  by  the  parties  In 
proceedings  to  which  it  was  applicable.  That 
is  effected  by  section  2251,  which  provides 
that  if  it  appears  by  the  examination  that 
the  debtor  owns  property  which  ought  to  be 
applied  to  the  payment  of  the  Judgment,  the 
court  delivers  an  opinion  in  writing  to  that 
effect  and  flies  it — but  it  is  provided  ttiat 
this  opinion  "shall  have  no  other  or  differ- 
ent effect  in  law,  as  to  title,  than  as  herein 
provided."  Referring  to  the  practice  under 
bills  of  discovery,  Mr.  Justice  Story  says 
(Story's  Equity  Pleading  [lOtb  Ed.]  f  312) 
"that  a  bill  of  discovery  properly  so  called, 
never  prays  any  relief."  So  it  will  be  seen 
by  the  above  section  Is  ttie  case  witti  oar 
statute. 

Referring  to  bills  of  dlacovery,  Mr.  Jus- 
tice Story  says  in  the  same  work  (section  317): 
"One  of  the  fondameutal  roles  of  this  br&JuA 
of  equity  Jurisprudence  Is,  that  Uie  plataitlfl 
Is  oitltled  only  to  a  discovery  of  what  Is 
necessary  to  maintain  his  own  title;  as,  for 
example,  of  deeds  under  which  be  daims. 
But  he  is  not  entitled  to  have  a  dlscovwy 
of  the  title  of  the  other  party,  from  whom 
he  seeks  the  dlseovery;'*  whUe  In  section 
318,  Judge  Story  says  that  the  title  and 
intvest  in  the  ^Intlff  **mnst  be  shown  to 
be  present  and  vested;  for,  where  the  plain- 
tiff In  his  bill  shows  only  the  probability  of 
a  future  title  or  Interest  upon  an  event, 
whl(3i  may  never  hai^n,  he  has  no  right  to 
instltnte  any  suit  concerning  it,  either  for 
discovery  or  for  relief." 

Another  fundamental  rule  applied  in  bills 
of  discovery  was,  that  their  operation  was 
confined  to  the  parties  to  the  suit  or  action. 

In  2  Daniell's  Chancery  PI.  &  Pr.  (6th  Am. 
Ed.)  •p.  1558,  it  la  said:  "A  blU  of  discovery, 
in  aid  of  proceedings  In  another  court,  can- 
not be  maintained  against  a  person  who  is 
not  a  party  to  such  proceedings." 

In  Queen  of  Portugal  v.  Glyn,  7  Clark  & 
Flnnelly's  Rep.  466,  It  Is  held  that  a  bill  of 
discovery  In  aid  of  a  defense  to  an  action 
cannot  be  sustained  against  a  person  who  is 
not  a  party  to  the  record  at  law;  they  are 


permitted  for  the  purpose  of  obtaining  from 
the  adversary  at  law  a  discovery  of  matters, 
which,  being  admitted  by  him,  may  aid  in 
the  defense  to  the  action,  but  not  for  the 
purpose  of  obtaining  evidence;  a  bill  of  dis- 
covery does  not  lie  against  a  person  who  may 
be  a  witness  for  the  defendant  to  the  action. 
This  was  a  case  in  which  a  bill  of  discovery 
was  sought  by  the  defendant  bnt  it  Is  Just 
as  applicable  where  it  Is  brought  by  plaintiff. 

In  Manchester  Fire  Assurance  Co.  v. 
Wykes,  33  Law  Times  Rep.  (N.  S.)  142,  It  Is 
held  that  a  bill  of  discovery  In  aid  of  an  ac- 
tion at  law  cannot  be  sustained  against  a 
person  who  is  not  a  party  to  the  record,  al- 
thou^  he  might  in  point  of  fiict  be  the  only 
person  interested  in  the  result  of  the  action. 
The  point  was  held  the  same  way  in  Kerr  v. 
Hew,  6  Mylne  &  Craig's  Rep.  164.  The  rule 
was  again  so  stated  in  Bails  v.  Margrave, 
3  Beavan,  448,  it  being  there  held  that  the 
practice  as  to  bills  of  discovery  brought  in 
aid  of  an  action  at  law  does  not  permit  any 
person  to  be  made  a  defendant  to  a  bill  of 
discovery  in  aid  of  an  action  who  la  not  a 
party  to  that  action. 

Our  own  Supreme  Oonrt  in  Maney  Tnmr 
mel,  8  Mo.  806  (top  page  216,  r«pabllcatkm 
1843),  recognises  this  same  rule  as  In  tone 
when  our  courts  were  proceeding  under  the 
old  chancoT  practice;  that  Is,  a  bill  of  dis- 
covery only  lay  between  the  parties  of 
record  to  the  cause  and  did  not  readi  Infor- 
mation or  documents  or  testimony  in  the 
hands  of  or  poasessed  by  partlea  othw  than 
the  parties  of  record- 
It  would  appear,  by  examination  ot  these 
sections  of  our  statute  that  this  same  rule 
has  been  followed,  and  that  these  sections 
are  applicable  alone  to.  and  are  not  intoided 
by.  our  legislators  to  reach  beyond  tlie  parUes 
to  the  cause ;  that  they  do  not  mbject  those 
not  parties  of  record  to  proceedings  under 
them.  Tbelr  verbiage  surely  Is  susceptible  of 
no  other  construction.  In  so  many  words  it 
Is  provided  that  it  Is  the  deftodant  In  the 
Judgment  and  oiecutlon  who  Is  to  be  subject 
to  examlnatibn.  Here  the  defendant  is  a 
corporation,  not  an  individual.  Can  we  ap- 
ply these  provisions  to  a  corporation  by  sam- 
monlng  its  ofBcers? 

We  are  cited  to  section  8054,  R.  8.  190S. 
and  kindred  sections  which  provide  that 
when  the  word  "person"  is  used,  it  shall  be 
held  to  Include  corporations.  But  we  are 
unable  to  see  how  that  helps  the  case. 
Granting  that  the  word  "i>erson"  Includes  a 
corporation,  and  that  the  defendant  is  a 
corporation,  there  Is  no  escape  from  the 
proposition  that  the  examination  is  conSned 
to  that  of  the  defendant  in  the  action  and  as 
to  Its  ability  to  pay.  Conceding  that  a  cor- 
poration can  only  answer  by  and  through  its 
officers,  where  Is  there  In  section  2248  and 
those  following,  any  authority  to  subject  the 
officers  of  the  corporation  to  these  sections? 
It  is  provided  In  this  section  2248  that  in 
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due  of  neglect  or  reftisal  on  the  part  of  such 
Judgment  debtor  to  ob^  such  order,"  the 
court  "Is  hereby  aatborlzed  to  Issue  a  writ  of 
attachment  against  said  debtor,  as  now  pro- 
vided bj  law,  and  to  pnnlsh  him  toi  con- 
tempt" The  wrU  of  attachment  here  refer- 
red to  1b  of  the  person,  not  of  the  goods  of 
the  corporation,  or  of  the  indlTldnal,  bat 
of  the  prason.  As  we  held  In  Fiedler  t. 
Bambrlck  Construction  Co.,  162  Mo.  App^ 
828,  loa  dt  638  et  seq.,  142  S.  W.  1111,  cor- 
porations in  contumacy  are  reached,  not  by 
Attachment  and  One  of  OaOi  officers,  unless 
personally  in  contonpt,  but  by  disferhigas  or 
writ  of  sequestration.  So  that  It  la  clear 
that  the  lawmaker  did  not  have  corpmatlonB 
In  mind  when  enacting  these  statutes. 

That  corporations,  corporate  officers,  are 
not  wltUn  the  words  of  the  statute  aeons 
too  clear  for  argumenL  That  this  Is  an 
emission  of  the  lawmakers  Is  not  erai  ap- 
parent, for  by  the  prorlslons  of  our  laws 
ample  means  are  afforded  for  reaching  In- 
formation as  to  assets  of  corporattons. 
FDrthermor^  under  our  laws,  corporations, 
artlfldal  bo^es  acting  through  their  officers 
and  boards  of  directors,  cannot  hide  assets 
as  can  an  Indlvidnal.  Their  acts  are  general- 
ly written  In  th^  records;  these  can  gen- 
erally be  reached  and  produced.  So  that 
there  la  not  the  opportunity  for  concealment 
as  In  the  case  of  Individuals.  The  petitioner 
here  Is  in  no  sense  the  debtor  in  the  execu- 
tion. It  is  not  pretended  that  he  owes  the 
plaintiff,  nor  that  he  had  concealed  assets 
of  the  corporation  defendant 

[2]  Furthermore  this  is  a  highly  penal 
statute.  The  recalcitrant  witness,  defendant 
In  the  execution,  Is  subject  to  punishment 
on  attachment  as  for  contempt  If  be  refuses 
to  attend,  submit  to  examination  and  make 
answer. 

We  cannot  extend  such  a  statute  by  con- 
struction to  any  one  not  clearly  within  its 
letter.  These  sections  of  the  statute  provide 
a  new  and  extraordinary  remedy.  They 
^must  be  construed  strictly,  both  as  to  the 
cases  embraced  within  their  terms  and  as 
to  the  methods  to  be  pursued."  36  Gyc.  p. 
1188,  I  8.  They  provide  for  summary  pro- 
ceedings, "and  strict  conformity  to  the  stat- 
ute, in  the  exercise  of  the  Jurisdiction  It 
confers,  Is  essential  to  the  regularity  and 
validity  of  tbe  proceeding."  38  Cyc.  p. 
1180,  i  b. 

We  are  referred  to  no  case  whatever,  nn- 
-der  a  statute  similar  to  ours,  In  which  It 
is  held  that  any  biit  the  defendant  In  the 
execution  Is  subject  to  the  provisions  of 
section  2254.  The  few  cases  that  have  been 
before  our  courts  construing  these  sections, 
namely.  State  ex  rel.  Ames  v.  Barclay,  86 
Mo.  65;  In  re  Frederick  Knaup,  144  Mo. 
«53,  46  S.  W.  161.  66  Am.  St  Rep.  436 ;  Ack- 
erman  v.  Green,  201  Mo.  231,  100  S.  W.  30 ; 
Murphy  v.  Wilson,  84  Mo.  App.  178 ;  Acker- 
man  T.  Green,  107  Mo.  App.  341,  81  S.  W. 


EOEHLER  887 

609,  are  all  cases  In  which  the  proceeding 
was  against  the  debtor  In  the  execution. 
They  all,  it  Is  true,  happened  to  be  Individ- 
uals ;  but  there  Is  no  suggotlon  whatever  In 
any  of  these  cases  that  Cbe  court  has  any 
power  to  oMnpel  by  attactunettt  or  other 
process  any  one  other  than  the  defendant 
In  the  Judgment  and  execution,  to  appear 
and  Bubmit  to  an  examination  for  tbe  dis- 
covery of  auets  said  to  be  concealed  by  the 
debtor  and  attempted  t»  be  put  beyond  the 
rea(A  of  tbe  debtor's  creditors. 

These  sections  are  not  Intended  as  a  sub- 
stitnte  for  procuring  evidence  from  wltnees- 
ea  gmerally.  ^nielr  sole  purpose  Is  to  se- 
cure the  testimony  of  the  defendant  in  the 
execution.  No  witness  but  the  defendant  in 
the  execution  is  to  be  examined. 

Nor  are  they  Intended  as  a  substltate  for 
procuring  tbe  evidence  that  is  here  sought 
to  be  elicited.  The  very  petition  or  applica- 
tion or  motion,  which  ever  It  may  be  called, 
discloses  that  the  object  of  the  Judgment 
creditor  Is  to  have  this  petitioner,  alleged 
to  be  an  officer  of  the  corporation,  disclose 
the  names  of  the  stockholders  of  the  corpo- 
ration and  the  payments  made  by  them  to 
the  corporation  on  the  stodc  subscriptions  or 
holdings.  In  some  of  its  aspects  the  claim 
of  the  plaintiff  in  this  execution,  the  Judg- 
ment creditor,  is  very  much  like  that  of  the 
plaintiffs  in  Blanke  v.  St  Louls-Sonora  Gold 
&  Silver  Mining  Co.,  86  Mo.  App.  186.  There 
the  plaintiff  sued  on  behalf  of  hlms^  and 
all  other  creditors  of  the  defendant  corpo- 
ration, to  compel  the  defendant  corporation 
to  disclose  the  names  of  its  stockholders  and 
the  amount  paid  by  them  on  their  stock- 
holdings. Judge  Thompson,  who  wrote  the 
opinion  of  this  court,  agreed  to  by  all  the 
members,  holds  that  no  such  action  Is  main- 
tainable, because  the  statute  affords  a  com- 
plete remedy  for  the  collection  of  tmpald  sub- 
scriptions on  capital  stock,  and  it  may  also 
be  said  that  It  provides  in  express  terms  for 
the  manner  In  which  the  names  of  stock- 
holders In  the  corporation  shall  be  obtained 
through  the  sheriff  from  the  secretary  or 
person  in  charge  of  the  corporate  booka  B. 
S.  1909,  8{  3004,  3006. 

[3}  Nor  does  it  appear  by  tbe  moticm  and 
affidavit  filed,  or  by  anything  In  the  record, 
that  in  Issuing  tbe  order  the  trial  court 
found  from  evidence  before  It  that  there  was 
reasonable  ground  to  believe  that  tbe  Judg- 
ment debtor  had  property  subje^  to  execu- 
tion as  the  court  Is  required  by  section  2249 
to  find. 

[4]  With  these  remedies  open  to  tbe  Judg- 
ment creditor  we  have  no  doubt  irrespec- 
tive of  the  question  of  the  right  to  call 
and  examine  and  attach  and  punish  an  offi- 
cer of  a  corporation,  for  failure  to  appear 
as  a  witness  and  be  examined  in  a  cause  i^ 
which  he  is  not  the  defendant  that  there  It. 
not  here  presented  a  situation  warranting 
the  trial  court  in  Issuing  an  attachmett 
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against  this  petltloiieT,  asaumlDg  tbat  be  ta 
the  prealdait  of  tbe  corpoiatlOB,  himself  not 
a  party  of  record  to  the  action.  All  that  le 
Bald  as  to  this  la,  that  the  afilant  is  In- 
formed and  believes  **that  the  defendant 
herein  has  property  subject  to  exocntton." 
It  Is  not  averred,  as  reqalred  by  section 
2249,  that  the  defendant  has  conveyed  or  at- 
tempted to  convey  Its  property  with  a  de- 
sign to  defraud,  hinder  or  delay  Its  credi- 
tors. That  no  general  averment  of  posses- 
sion of  property,  or  concealment  of  property 
Is  here  meant.  Is  clear.  What  Is  meant  by 
the  averment  that  defendant  has  property 
subject  to  execution  and  has  concealed  it, 
etc.,  is  qualified  and  explained  by  the  fol- 
lowing averment  that  the  property  is  the  un- 
paid liability  of  various  stockholders.  In 
the  order  for  the  attachment  it  Is  set  out  as 
a  reason  for  dtlug  tbe  petitioner  as  presi- 
dent, and  the  secretary  of  the  company,  that 
they  are  familiar  with  all  or  part  of  the 
facts  concerning  the  identity  of  tbe  stock- 
holders, their  present  residence,  tbe  extent 
to  which  their  stock  has  been  paid  and  the 
manner  In  which  such  [>ayments  were  made. 
It  is  true  that  this  Is  followed  by  the  gen- 
eral statement,  as  In  the  motion,  tliat  they 
are  to  be  examined  and  testify  as  to  "all 
other  facts  cfmceming  tbe  property  and  as- 
sets of  the  defendant  company."  Whether 
these  properties  and  assets  are  "subject  to 
execution"  (section  2240)  is  no  where  aver- 
red. While  our  Supreme  Court  held  in  Ack- 
erman,  Adm'r,  v.  Green,  supra,  following  tbe 
same  case  in  our  court  (107  Mo.  App.  341,  81 
S.  W.  009)  that  tbe  allegations  In  these 
motions  are  not  required  to  be  as  spedflc  as 
in  a  petition,  and  that  general  allegations 
are  good,  an  examination  of  what  are  then 
held  giood  as  general  allegations  upon  which 
the  averment  of  belief  that  the  debtor  has 
concealed  assets  subject  to  execution  were 
sufficient,  shows  that  they  are  definite  as 
compared  with  those  before  us,  much  more 
particular  than  any  here  set  out  As  said 
uttfore,  tbe  only  specification  here  of  prop- 
erty subject  to  execution  is  alleged  unpaid 
stock  subscriptions,  the  names  of  stockhold- 
ers, and  these,  as  are  here  seen,  are  to  be 
ascertained  and  reached  by  an  entirely  dif- 
ferent proceeding.  We  hold  that  there  is 
no  case  here  made  subjecting  this  petition- 
er to  tbe  provisions  of  these  sections  of  the 
statute. 

Whether  the  affidavit  required  by  section 
2248  may  be  made  by  any  one  but  tbe  judg- 
ment creditor,  ttiat  creditor  an  individual 
and  not  a  corporation,  Is  neither  considered 
nor  determined ;  nor  do  we  determine  wheth- 
er the  petitioner,  as  an  Individual  or  even 
as  an  officer,  can  be  brought  In  without  no- 
tice of  the  Intended  application,  he  not  be- 
ing the  defendant— It  having  been  held  In 
Ackerman  v.  Green,  supra,  and  other  cases 
above  cited  that  the  defendant  is  not  entitled . 


to  notice ;  nor  do  we  pass  tm  any  of  thm  oQi- 
er  points  made  and  raised  In  the  petition, 
return  and  by  coimaei,  confining  our  dedslon 
to  the  pnjfoMiom  ezpreasly  covered  by  ns» 
namely,  that  this  statute  does  not  readi  «»• 
porate  officers  and  that  tUa  petlttom  is  not 
subject  to  Its  operation,  he  not  being  the 
debtor. 

The  order  of  the  drcnit  coort  dbectlnc  tbe 
petitioner  to  appear  and  be  yT*niii>«vi  as  a 
witness  and  tbe  attachment  lasoed  on  bis 
failure  to  do  so,  to  compd  blm  to  appear 
and  bis  arrest  under  that  attachment  are 
void.  Tbe  petitioner  Is  dlschai^^ 

NORTONI  and  ALLEN,  JJ..  concur. 


BTATB  T.  SHORTBODL. 

(St  Lonls  Court  of  Appeals.  Ifissonri.  Hay  6, 
1913.) 

1.  Food  (S  20*)— "Ikitatioh  Bmnm"— Ols>- 
UABQABntE  — .  Statotbs— OoNnvoonoir  — 
Indictment. 

Rev.  St  1909.  H  631-662,  establishes  a 
bureau  of  daiirlng,  and  relates  to  dairy  prod- 
ucts and  "Imitations."  Section  6G0  defines 
"imltatioD  butter"  as  used  in  such  article  to 
include  every  article,  suttttitate,  or  compound, 
other  than  that  produced  from  pure  milk  or 
cream  from  the  same,  made  in  the  semblance 
of  butter  and  designed  to  be  used  as  a  substi- 
tute therefor.  Section  6S7.  entitled  "Offering 
Imitaticm  Butter  for  Sale,"  provides  that  no 
person  shall  sell  or  offer  for  sale  any  sub- 
stance designed  to  be  used  as  a  substitate  for 
butter  under  tbe  name  of  or  under  tbe  pre- 
tense that  the  same  is  butter.  Beld,  that  sec- 
tions 6C0  and  657  must  be  read  together  evi- 
dencing a  legislative  intent  to  prohibit  by  sec- 
tion eST  tbe  sale  of  Imitation  butter,  L  e.,  a 
substltote  or  compound  not  produced  from  pure 
milk  or  cream,  made  in  the  semblance  of  but- 
ter, under  tbe  pretense  that  the  same  is  butter, 
and  hence  an  indictment  cbar^g  tiiat  accused 
sold  and  offered  for  sale  a  snbstance  designed 
to  be  used  as  a  substitute  for  butter,  to  wit 
oleomargarine,  under  the  name  of  and  under 
tbe  pretense  that  the  same  was  butter,  was 
fatally  defective  for  failure  to  chaise  tliat  the 
substance  sold  was  made  in  tbe  semblance  of 
butter  or  an  imitation  thereof  which  was  an 
essential  element  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  I  21;  Dec.  Dig.  |  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pi  3382.] 

2.  iNDICnCBIfT  AND  IHTOBIUTIOH  (f  110*)  — 

Stattjto&t  Offense. 

Where  en  indictment  or  informaUon  is 
based  on  a  statute  creating  an  offense  unknown 
to  the  commm  law,  it  most  set  forth  and 
charge  all  the  c<msatatlve  facts  required  by 
the  statute  to  establish  the  offense  and  neces- 
sary to  brin^  tbe  accused  fhDy  within  the  stat- 
utory provisions. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  Si  289^04;  Dc«^ 
Dig.  I  110.*] 

3.  Statutes  (i  241*)— Cokstbuotioh— Pbrax. 

Statutes. 

Criminal  statutes  are  to  be  strictly  con- 
strued In  favor  of  accused  and  against  the 
state,  both  as  to  the  charge  and  the  proof. 

[EkL  Note.— For  othep  cases,  see  Statute^ 
Cent  Dig.  II  322,  323;  Dec  Dig.  |  241.*J 
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4.  Food  Q  22*)  —  "OuEOHASOAUin"  —  Iiota- 

non  BoTm. 

01«oiii«naiine  cannot  be  beld  as  a  matter 
*>i  law  to  be  fmltation  butter  or  an.  article  made 
In  the  lemblanee  of  batter. 

[Bd.  Note.— For  other  caBea,  see  Food»  Cent 
Die.  I  23;  Dec.  Dig.  i  22.« 

For  other  definitions,  see  Words  and  Flurasea, 
ToL  6,  pp.  4967,  4958;  voL  8.  p.  7787J 

Reynolds,  P.  dissenting. 

Appeal  from  8t  Lonla  CHnirt  oi  Criminal 
Oonwtlon;  Oalvlu  If.  Mllltfr,  Judge. 

Thomas  Shortell  waa  conTlcted  of  selling 
a  substance  dealgnea  to  be  used  as  a  sob* 
stltnte  for  butter  under  the  pretense  that 
It  was  batter,  and  be  anwalB*  Reversed, 
and  case  certlfled  to  tbe  Buprema  Court 

Barclay,  Fauntleroy,  CuUen  A  Orthweln, 
of  St  Louis,  for  appeUant  Pblllipe  W.  Moas, 
of  6t  Louis,  for  tbe  State. 

ALLBN,  J.  The  defendant  was  convicted 
of  selling  a  sabstance  designed  to  be  used 
as  a  substitute  for  butter,  under  the  name 
ot  and  under  the  pretense  that  the  same  was 
butter.  His  punishmoit  was  assessed  at  the 
flne  of  900.  After  nnsocceastnl  motions  for 
a  new  trial  and  in  arrest,  ha  brings  the  case 
here  by  aiqpeai. 

The  prosecution  Is  based  upon  section  667, 
Ber.  SUt  1908,  which  Is  as  follows:  "Of- 
fczlng  Imitation  Buttmr  for  Bala, — No  person, 
by  hlmsdf  or  another,  shall  sell  or  ofter  for 
sale  any  substance  designed  to  be  used  for  a 
sabstitute  tm  butt»  under  the  name  of  or 
under  the  iwetense  that  the  same  is  butter." 
This  Is  a  section  of  article  4  of  chapter  4, 
Ber.  Stat  180^  estabUsUng  a  bureau  of 
dairying  and  relating  to  dairy  products  and 
Imitations.  The  section  In  Question  Is  one 
of  a  numbw  of  sections  of  this  artUde  relat- 
ing to  Imitation  butter.  Section  660  defines 
^imitation  butter."  Section  661  prohibits 
the  coloring  of  lndtatt<m  butter.  Section  662 
provides  how  vessels  containing  imitation 
buttmr  ^11  be  marked.  Section  9BS  iwovldee 
that  imitation  butter  shall  be  shipped  under 
Its  true  name.  In  other  sections  are  found 
provisions  concerning  the  mixing  e£  cdeomar* 
garlne  with  butter,  the  branding  of  "ren- 
ovated" butter,  eta  Section  660  of  this  ar> 
tide  Is  as  tollows:  "Imitation  Butter  Defined. 
— ^For  the  purpose  of  sectkm  660  to  682  of 
this  article^  evwy  article,  substitute  or  com- 
pound, other  than  that  produced  from  pure 
milk,  or  cream  from  the  same,  made  in  the 
semblance  of  batter  and  designed  to  be  used 
as  a  substitute  for  batter  made  from  pure 
milk,  or  cream  from  the  same,  Is  hereby  de- 
dared  to  be  Imitation  butter."  The  Informa- 
tion charges:  "That  Thomas  Shortell.  in  the 
city  of  St  Louis,  on  the  3d  day  of  August, 
1910,  did,  at  No.  1209  North  Thirteenth 
street,  in  the  dty  of  St.  Louis,  willfully  and 
unlawfully  sell  and  ofter  for  sale  a  substance 
designed  to  be  used  as  a  substitute  for  but- 
ter, to  wit,  oleomargarine,  under  tbe  name  of 
and  under  tbe  pretoise  that  the  same  was 


batter,  ccmtiaxy  to  Oe  tana  of  tlie  statute 
in  snch  case  made  and  provided,  and  avdnst 
the  peace  and  dignity  ot  tbe  state." 

n,  I]  L  It  will  be  observed  that  tbe  offense 
da^ed  is  set  forth  in  the  language  of  sac- 
tint  667,  supra,  and  for  this  reason  the  re- 
spondent ccHktends  tiiat  it  sutBdeutly  advises 
the  defendukt  of  tiie  nature  and  cause  of  tbe 
accusation.  But  It  is  a  familiar  rule  of  law, 
requiting  no  citations  of  authorities  In  Its 
sni^rt,  that  where  an  indictment  or  Infor- 
matUm  is  based  upon  a  statute  creating  an 
ofEense  unknown  to  the  common  law,  it  must 
set  forth  and  charge  all  of  the  constitutive 
facto  required  by  tbe  statute  to  constitute 
the  offense  and  nectesary  to  bring  the  accused 
fully  within  the  statutory  luovistons.  The 
Information,  iwedlcated  solely  upon  section 
667,  is  drawn  upon  tbe  theory  that  this  sec- 
tion (omitting  the  captioh  or  heading  there- 
of) may  be  taken  sqtarate  and  apart  from 
the  other  provisions  of  tbe  act;  and  Uiat  an 
Information  couched  merely  in  the  language 
of  this  section  charges  an  offense  under  the 
statute.  In  other  words.  It  Is  Insisted  by 
respmident  that  It  is  not  necessary  to  charge 
that  the  article  sold  was  "imitation  butter," 
or  made  in  the  semblance  of  butter,  provided 
It  la  dialled  that  It  was  designed  to  be  used 
as  a  substitute  for  butter  and  sold  under  the 
pretense  that  it  was  the  latter.  But  con- 
sidering the  act  as  a  whole,  and  having  to 
view  particularly  the  relation  of  this  section 
(657)  to  section  660,  supra,  it  appears  to  be 
vital  that  the  information  charge  that  the 
thing  sold  was  a  substauce  made  In  Imitation 
or  In  the  semblance  of  butter.  It  was  a 
well-known  rule  of  statutory  construction 
that  a  statute  should  not  be  construed  as  If 
it  stood  alone,  as  being  complete  In  Itself, 
and  unaffected  by  other  statutes;  but  that 
all  consistent  statutes  relating  to  the  same 
subject  are  to  be  construed  together,  as  con- 
stituting one  act  See  Glaser  v.  Rothschild, 
221  Mo.  loCL  dt  212,  120  &  W.  1,  22  L.  R,  A. 
(N.  S.)  1045.  17  Ann.  Cas.  676;  State  ex 
ret  T.  Patterson,  207  Mo.  loc.  dt  144,  106 
S.  W.  104&  Here  It  is  attempted  to  isolate 
one  portion  of  an  act  from  other  sections 
thereof  dealing  with  the  same  subject-mat- 
ter ;  the  latter  being  defined  by  one  of  these 
sections.  It  Is  proper  to  consider  the  Utie 
to  the  act  as  an  aid  in  construing  its  pro- 
visions. The  title  of  this  article  is:  "Bureau 
of  Dairying,  Dairy  Producta  and  Imitations." 
Tbe  first  section  with  which  we  are  con- 
cerned is  section  660,  which  defines  "Imita- 
tion butter,"  "for  the  purposes  of  section  660 
to  662."  Then  follow  various  sections  per- 
taining to  "Imitation  butter,"  one  of  them 
being  section  667,  which  purporta  to  prohibit 
"offering  Imitation  butter  for  sale."  Mani- 
festly these  two  sections  (660  and  667)  must 
be  read  together,  and  the  latter  construed 
with  regard  to  the  deflnlti<m  of  the  subject- 
matter  thereof  contained  in  the  former  sec- 
tion. It  therefore  becomes  apparent  that  the 
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l^lalattTe  Intent,  In  oiactlnc  section  6S7, 
was  to  prohibit  the  sale  of  imitation  butter, 
1.  e.,  a  snbstltate  or  compound  not  produced 
from  pure  milk  or  cream,  made  in  the  tem- 
blance  of  butter,  under  the  pretense  that  the 
same  Is  butter. 

[3]  Another  well  established  rule,  to  be 
borne  in  mind  In  this  connection,  is  that 
criminal  and  penal  statutes  are  strictly  con- 
strued in  favor  of  the  defendant  and  against 
the  state,  both  as  to  the  charge  and  the 
proof.  State  t.  McMahon,  234  Mo.  611,  137 
S.  W.  872;  atate  v.  Koock,  202  Mo.  223,  100 
B.  W.  680;  In  the  instant  case  the  informa- 
tion merely  charges  «  sale  of  *'a  substance 
designed  to  be  used  as  a  substitute  for  bu^ 
ter,  to  wit,  oleomargarine."  It  la  not  charged 
that  the  substance  in  question  was  made  in 
the  semblance  of  butter,  or  in  Imitation  of 
the  latter,  .which,  under  the  statute,  is  an  es- 
sential element  of  the  offense. 

[4]  II.  It  Is  true  that  the  InformatKHi 
charges  that  the  substance  sold  was  oleomar- 
garine, and  it  is  urged,  in  effect,  that  this 
Is  tantamount  to  a  charge  that  the  defendant 
sold  "ImitatlOQ  butter,"  or  a  snbstauce  made 
in  the  semblance  of  butter.  But  In  order  to 
aostaln  the  Information  on  this  ground  we 
should  hare  to  hold,  as  a  matter  of  law,  that 
oleomargarine  is  Imitation  butter,  or  an  ar^ 
tide  made  in  the  semblance  of  butter,  and 
this,  even  though  the  oleomargarine  be  in  its 
natural  state,  without  artificial  colorlug  or 
anything  else  to  cause  It  to  resemble  butter. 
Both  reason  and  authority  are  against  our 
so  doing. 

Under  a  New  York  statute  prohibiting  the 
manufacture  or  sale  of  any  article  not  pro- 
duced from  milk  or  cream,  *in  imitation  or 
semblance  or*  butter,  It  has  been  held  not 
criminal  to  sell  a  substitute  for  butter  unless 
It  is  In  Imitation  or  semblance  thereof.  Peo- 
ple V.  Amesberg,  108  N.  Y.  388,  8  N.  a  736, 
67  Am.  Rep.  741.  In  that  case  the  substance 
manuftictared  and  sold  was  oleomargarine. 
The  court  said:  "Whether  the  oleomar- 
garine manufoctured  by  the  defendant  was 
or  was  not  an  imitation  or  semblance  of  but- 
ter became  the  material  Inquiry,  but  was 
withheld  from  the  Jury,  and  they  were  in- 
structed to  convict  upon  proof  of  the  manu- 
fticture  and  sale  of  the  article  known  as 
oleomargarine.  •  •  •  The  vital  point  of 
the  alleged  crime  is  the  manufticture  and 
sale  of  an  article  which  is  an  Imitation  and 
semblance  of  butter,  and  so  Is  calculated  to 
deceive  and  indicates  a  deceptive  purpose, 
Immediate  or  ultimate,  and  that  Is  a  question 
of  fact  which  the  court  was  not  authorized 
to  determine  as  a  matter  of  law,  but  upon 
the  evidence  produced  should  have  submitted 
It  to  the  jury."  See,  also,  People  v.  Meyer, 
44  App.  Div.  1,  60  N.  Y.  Supp.  415;  People 
V.  Wahle,  124  App.  DIv.  762,  109  N.  Y.  Supp. 
629;  People  v.  Simpson,  62  Misc.  Rep.  240, 
114  N.  Y.  Supp.  &4B;  People  v.  Schnltzlus, 
61  Misc.  Bep.  410, 113  N.  Y.  Supp.  313;  Mey- 
er T.  State,  184  Wis.  JS9,  114  N.  W.  SOI,  14 


L.  R.  A.  (N.  S.)  1061;  Bennett  T.  Oarr,  134 
Mich.  243.  06  N.  W.  26. 

It  is  a  familiar  rule  of  criminal  pleading 
that  every  material  fact  necessary  to  con- 
stitute the  offense  must  be  alleged  In  the  in- 
dictment or  information,  and  that  nothing  is 
to  be  taken  by  intendmoit  or  implication- 
See  State  T.  Hall,  130  Mo.  App.  loc  dt  174. 
108  S.  W.  1077;  State  v.  TImeus,  232  Mo.  177. 
136  S.  W.  26. 

We  are  here  not  dealing  with  the  statute 
under  consideration  In  State  v.  Addlngton, 
12  Mo.  App.  214,  and  Id.,  77  Mo.  110,  nor 
with  the  provlsl(His  of  the  present  statute  In- 
volved in  State  t.  Bockstmck,  136  Mo.  335. 
38  S.  W.  317.  In  the  latter  case,  however, 
the  indlctm^t  charged  and  the  proof  show- 
ed that  the  oleomargarine  sold  was  colored 
to  imitate  butter  In  contraTentlon  of  the  pro- 
visions of  the  statute  upon  which  the  proee- 
cutlon  was  there  based. 

The  information  Is  assailed  upon  other 
grounds,  and  there  are  other  assignments  of 
error;  but  these  maUers  will  not  be  discus- 
sed because  of  the  divergent  views  entertain- 
ed by  the  members  of  this  court  conixming 
the  questions  Involved  In  the  case,  and  Inas- 
niuch  as  the  cause  Is  to  be  certified  to  the  Su- 
preme Court  for  final  disposition.  The  In- 
formation being  fatally  defective,  for  the- 
reasons  givm  above,  and  Insufficient  to  sup- 
port a  conviction,  the  judgment  of  the  St. 
Louis  court  of  criminal  correction  abonld  bfr 
reversed  and  the  cause  remanded. 

NORTONI,  J.,  concurs.  REYNOLDS,  P. 
J.,  dissents  In  a  separate  opinion,  and  as  he 
deems  the  decision  rendered  her^  to  be 
contrary  to  that  of  the  Supreme  Court  In 
State  T.  Bockstmck,  186  Mo.  335,  38  S.  W. 
317,  and  in  State  v.  BUton  (decided  March 
12,  1913,  and  not  yet  officially  reported,  but 
see  164  S.  W.  729),  and  to  other  decisions 
cited  in  his  dissenting  opinion,  he  asks  that 
the  cause  be  certified  to  the  Sopreme  Court,, 
whidi  is  accordingly  donft 

REIYNOLDS,  P.  J.  (dissenting).  I  find  my- 
self unable  to  agree  to  the  conclusion  airiv- 
ed  at  by  my  esteemed  Brother  ALLEN  as  to 
the  sufficiency  of  the  information  in  this  case. 
I  have  expressed  my  view  of  a  alinUar  infor- 
mation In  the  case  of  State  t.  Maurer,  IStf 
S.  W.  901,  to  which  I  refer,  and  think  aU 
the  points  of  objection  which  are  raised  by 
my  Brother  ALLE^N  to  the  present  luformatloD 
are  disposed  of  contrary  to  his  contentiou  by 
the  raling  of  our  Supreme  (3ourt  in  State  v. 
Bockstmck,  136  Mo.  335,  S8  S.  W.  317.  in 
which  an  Information  under  tills  same  oleo- 
margarine law,  although  a  different  section 
of  It,  was  before  the  Supreme  Court  and  was 
held  to  be  sufficient.  I  am  very  clearly  of 
the  oi^nlon  that  when  this  Informatloa 
charges,  as  it  does,  that  the  defendant  sold 
oleomargarine  as  and,  for  butter,  that  it  is 
sufficient  to  bring  the  ofloise  within  the  stat- 
ute.   See  also  State  r.  Wilkeraon,  170  Ho. 
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184,  loc  dt  IM  ana  193,  70  8.  W.  478;  and 
Btate  y.  Edgen,  181  Mo.  682,  loc.  dt.  689,  SO 
S.  W.  942,  as  to  the  sufficiency  of  the  Infor- 
mattoD  In  other  raqncta,  that  Is,  It  charges 
a  statatoiT  offense  sabstantlally  In  Oie  lan- 
guage of  the  statate.  I  ask  that  this  case 
be  certified  to  the  Supreme  Court  as  directly 
In  conflict  wltb  that  case,  whldi  I  consider 
the  last  ctmtrolllng  decision  of  the  Supreme 
Court  on  the  subject;  as  also  ccmtrary  to  the 
dedslons  of  our  Supreme  Court  In  State  t. 
Cnmmlngs,  not  yet  officially  reported,  but 
see  164  S.  W.  TSffi,  and  State  Hilton,  not 
yet  offldally  rqwrted,  but  see  164  8.  W.  720, 
as  well  as  to  the  ottier  eases  referred  to  on 
Oils  point  in  my  dissenting  optail(m  In  State 
T.  Sfiiurer  and  in  this  opinion. 


STATE  v.  SUEKAMP. 
(Sl  Louis  Goort  of  Appeals.   Miasoaii.  May 

e,  1913.) 

Food  (i  20*)— Imitation  BunxB-OisoiUB- 

QABINB— INFORUATION  . 

Ad  information  cbarglns  that  defendant  on 
a  ipecified  date  nnlawfuily  sold  and  offered  for 
Bale  a  Rubstance  designed  to  be  used  aa  a  sab- 
stitute  for  butter,  to  wit,  oleomargarine,  was 
fatally  defectlTe  for  failure  to  charge  that  tbe 
lubstance  was  "imitation  batter  or  nmde  in 
tbe  semblance  of  batter.** 

[Ed.  Not&— For  other  cases,  sse  Food,  Cent. 
Dig.  i  21;  Dea  Dig.  S  20.*] 

Reynolds,  P.  J.,  dissentinf. 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  BenJ.  Klene,  Jadge. 

Benjamin  Sorkamp  was  convicted  of  on- 
lawfally  selling  and  offering  for  sale  a  sob- 
stance  designed  to  be  used  as  batter,  to  wit, 
oleomargarine,  and  he  appeals.  ReTersed, 
and  case  certified  to  Supreme  Coart 

Zachrltz  &  ZacbrltK,  of  St  Louis,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Gen.,  Gamp- 
bdl  Cnmmlngs,  Asst  Atty.  Oen.,  and  John 
P.  Leahy  and  P.  W.  Moss,  both  of  St  Louis, 
for  the  State. 

ALLEN,  J.  Tbe  Information  In  this  case 
charges  that  the  defendant,  "on  the  8tb  day 
of  October.  1909,  did,  by  a  clerh,  at  stand 
No.  63  TTnion  Market,  in  the  dty  of  St  Lonla 
and  state  of  MlBsourl,  nnlawfnlly  sell  and 
offer  for  sale  a  substance  designed  to  be  used 
as  a  substitute  for  butter,  to  wit,  oleomar- 
garine," ete. 

The  prosecution  Is  based  upon  the  same 
statute  which  we  had  under  consideration  In 
Stoto  r.  ShorteU.  156  8.  W.  988.  Just  decided, 
and  here,  aa  there,  the  information  falls  to 
eb&tge  that  tbe  substance  which  it  Is  al- 
leged the  defendant  sold  or  offered  to  sell 
was  "imitation  butter,"  or  made  In  the  sem- 
blance of  butter.  For  the  reasons  given  In 
the  ShorteU  Case,  this  Information  must  be 
held  insufficient  to  support  a  conviction. 

Other  questions  Inrolved  need  not  be  dis- 
cussed. Tbe  Judgment  of  the  St  Louis  court 
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of  criminal  correctton  should  be  reversed 
and  the  cause  remanded.  NORTONI,  J., 
concurs.  REYNOLDS,  P.  J.,  dissents  in  a 
separate  oiitnion,  and  as  he  deems  the  de- 
cision rendered  herein  to  be  contrary  to  that 
of  the  Supreme  Court  In  State  v.  Bockstrack, 
136  Mo.  8S6,  38  S.  W.  817,  and  In  State  v. 
Hilton  (decided  March  12,  1913,  and  not  yet 
officially  reported,  but  see  154  S.  W.  729), 
and  to  other  decisions  cited  In  hla  dissenting 
opinion,  he  asks  that  tiie  cause  be  certified 
to  the  Supreme  Oour^  whldi  is  accordingly 
done; 

REYNOLDS,  P.  J.  (dissenting).  This  case, 
both  as  to  tbe  information  and  Ito  facts,  pre- 
sents no  substantial  polnte  not  oorered  by 
the  <«ilnlf»L  I  wrote  In  State  t.  Maurer, 
Infra.  Tlie  Informatioik  la  based  upon  the 
same  section  ot  the  stetutes,  that  Is,  what 
is  now  section  667,  R.  S.  1909;  the  tes- 
ttmony  Is  practically  along  tbe  same  lines, 
the  instructions  and  action  of  the  oourt  In 
giving  and  rinsing  them  loacticaUy  follow 
the  same  Una  Counsel  make  practically  the 
same  polnte  for  rewsal  and  dte  tbe  very 
same  authorities  here  as  thera 

I  think  that  the  Judgment  of  the  St  Louis 
court  ot  criminal  correction  In  fhla  case 
should  be  afflmad. 

As  my  brethroi  do  not  agree  to  this  and 
bold.  (Hi  the  authority  of  the  oirinion  filed  In 
Stete  T.  Shorty  that  the  Information  here 
Is  fatally  defectlTe,  they  ordw  that  the  Judg- 
memt  be  reveraed  and  the  cause  remanded. 
As  I  tiilnk  this  Is  contrary  to  tb»  decisions 
of  our  Stwrane  Court  in  State  r.  Bockstrack, 
136  Mo.  S86k  38  S.  W.  817,  and  State  v.  Hil- 
ton, decided  Much  12, 191S,  not  yet  official- 
ly reported,  but  see  164  S.  W.  729,  and  to 
other  dedslons  dted  by  me  In  my  dlssmt- 
Ing  opinion  In  State  v.  Maurer,  certified 
along  wltii  this  to  the  Suprone  Court,  and 
referring  to  nqr  dissenting  ojdnlon  In  the 
Maurer  Case  for  my  reasons,  I  ask  that  this 
cause  and  the  papers  therein  be  certified 
to  the  Siqtreme  Court 


STATE  v.  MAURER. 

(St  Lonti  Court  of  Appeals.   BUssouri.  May 
.  6,1913.) 

Food  (i  20*)— Imitation  Buttbb— Olboiub* 

OABinS— iNrOBlCAIION. 

An  Information  charging  that  defendant  on 
a  specified  date  unlawfully  sold  and  offered  for 
sale  a  substance  designed  to  be  used  as  a  sub- 
Btitate  for  batter,  to  wit  oleomargarine,  was 
fatally  defective  for  failure  to  charge  that  tbe 
sabstanee  was  "imitation  butter  or  made  in 
tbe  semblance  of  batter." 

[Ed.  Note.— For  other  cases,  see  Food,  Gait 
Di'g.  I  21;  Dec  Dig.  f  20.»] 

Reynolds,  P.  J.,  dissendng. 

Appeal  from  St  Louis  Court  of  Criminal 
CorrectioD;  BenJ.  Klene,  Judge. 
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Jacob  Manrer  wu  convicted  of  aelllns  a 
substance  designed  to  be  used  as  a  snbstltnte 
for  bntter  under  the  name  and  pretense  that 
It  was  butter,  and  be  appeals.  Reversed, 
and  case  certified  to  Supreme  Ckmrt 

Zachritz  &  Zactarltz,  of  St  Louis,  for  ap- 
pellant P.  W.  Moss,  of  St  Louis,  Elliott 
W.  Hajor*  Att7<  Gen.,  Campbell  Cnmmings, 
Ant  Attr.  Gen.,  and  John  P.  Leahy,  of  St 
Louis,  for  the  State. 

ALLEN,  J.  Defendant  was  convicted  of 
selling  a  substance  designed  to  be  used  as  a 
subtltute  for  bntter,  under  the  name  of  and 
under  the  pretense  that  the  same  was  butter. 
The  Information  charges  that  the  defendant 
*in  the  dty  of  St  Louis,  on  the  15th  day  of 
October,  1909,  did.  by  a  dert;  at  No.  8  South  i 
Jefferson  avenue.  In  said  cl^,  unlawfully 
8^  and  offer  for  sale  a  eabstance  designed 
to  b6  used  as  a  substltitte  for  batter,  to  wit, 
oleomari^rtaie,"  etc. 

The  iffosecattm  la  based  upon  secticra  6S7, 
Rev.  Stat  1909,  and  the  information  does  not 
durge  that  the  substance  which  It  is  alleged 
the  defendant  sold  or  offiered  to  sell  was 
"imitation  batter,"  or  made  In  the  sonblance 
of  batt«r.  In  State  t.  ShorteU,  156  S.  W.  088, 
lust  dedded,  it  was  held  1^  a  majoiily  of 
this  coart  that  an  Information  in  this  form 
failed  to  diarge  an  offense  ando'  the  statute, 
and  was  insnfiicient  to  support  a  oonrlctlon. 
For  the  reasons  there  ven  the  Informatifm 
here  most  be  held  to  be  fatally  defective. 

It  Is  annecessary  to  toudi  opon  Uie  other 
questions  involved  in  the  casei  The  judg- 
ment of  the  St  Louis  court  of  criminal  cor- 1 
rection  should  be  reversed  and  the  cause 
remanded.  NORTOSl,  J.»  concurs.  REY- 
NOLDS, P.  J.,  dissents  In  a  separate  opinion, 
and  as  he  deems  the  dedritm  rendered  here- 
in to  be  contrary  to  tliat  of  the  Supreme 
Court  in  State  v.  Bockstruck,  136  Mo.  836, 
88  8.  W.  81T.  and  in  State  v.  Hilton  (decided 
March  12,  1918,  and  not  yet  officially  report- 
ed, but  see  154  8.  W.  729),  and  to  other  de- 
cisions cited  in  his  dissraitinK  opinion,  he 
asks  that  Uie  cause  be  certified  to  the  Su- 
preme Court,  which  is  accordingly  done. 

RBTNOLDS,  P.  J.  (dlssentlug).  The  as- 
sistant prosecuting  attorney  of  the  dty  of  St 
Louis,  on  the  22nd  of  October,  1909.  filed  an 
information  In  the  Court  of  Criminal  Correc- 
tion of  that  dty,  against  the  defendant  ap- 
pellant here,  in  which  It  is  charged  that  the 
defendant  in  the  dty  of  St  Louis  and  on 
the  16th  of  October,  1909,  "did,  by  a  derk, 
at  No.  8  South  Jefferson  avenue  in  the  city 
of  St  Louis  and  state  of  Missouri,  unlawful- 
ly sell  and  offer  for  sale,  a  substance  design- 
ed to  be  nsed  as  a  substitute  for  butter,  to- 
wit  oleomargarine,  under  the  name  and  un- 
der the  pretense  that  the  same  was  butter, 
contrary  to  the  form  of  the  atetnte^"  ete. 

On  trial  bef<ae  the  court  and  a  Jory 


there  was  evidence  on  tlie  port  of  the  state 
tending  to  show  that  two  or  more  wit- 
nesses called  at  the  place  of  business  of  de- 
fendant mentioned  in  the  information;  tliat 
the  defendant  himself  was  absent  and  had 
been  absent  from  that  place  all  that  day; 
that  they  asked  the  derk  In  charge  for  a 
pound  of  creamery  butter  and  the  derk  ask- 
ed, "What  price?"  The  witness  said,  "Twen- 
t}'-flve  cents."  and  the  derk  took  a  substance 
from  a  firkin,  weighed  it  and  handed  It  to 
the  witness,  who  paid  twenty-flve  cente  for  it 
The  artlde  so  sold  and  delivered  in  obedi- 
ence to  this  request  for  a  ponnd  of  cream- 
ery bntter  appeared,  on  analysis,  to  be  oleo* 
margarine  and  not  bntter.  Over  the  fiiidn 
from  which  It  was  token  was  a  sign,  ''Wish 
ponsln  Creamery.  25  cents."  Defendant  un- 
dertook to  show  that  "Wlscon^  Creamery." 
was  a  name  understood  by  the  trade  and  peo- 
ple generally  to  be  a  name  for  oleomargarine. 
On  objectlcm  of  the  steto  this  was  exdoded. 

Defendant  testl^lng  as  a  witness  In  his 
own  behalf,  stated,  substantlaUy,  that  h* 
had  eight  stores,  lufludlng  the  one  in  ques- 
tion; tiiat  he  employed  sixty  m  sevm^  derfes 
and  salesmen,  a  numlm  being  employed  In 
the  store  in  question ;  that  he  was  a  licensed 
dealer  in  oteomarKArlne  at  that  place,  and 
bad  Instructed  his  derks,  including  the  one 
mentioned  a  making  the  sale,  not  to  sdl 
oleomargarine  as  or  for  batter  and  to  han 
qU  their  papers  stamped  "oleomarga  rine," 
and  to  sdl  olecHnargarlne  toe  what  it  was; 
that  as  to  the  sale  In  question  he  was  not 
present  and  had  no  loiowledge  of  it  and  bad 
never  sanctioned  it  Defendant  farHier  tea- 
ttfled  that  his  oleomargaiine  IbUus  or  tabs 
were  labded  "oleomargarine,"  and  that  was 
on  the  govemmoit  stamp  on  the  side  of  the 
tub  from  which  the  substance  was  taken. 

At  the  dose  of  plaintiff's  testimony  and 
again  at  the  dose  of  all  the  testimony,  de- 
fendant interposed  demnrten  wlilch  woe 
overruled. 

At  the  cloae  of  the  case  defendant  aslrad 
several  instrnctlonai  all  of  which  the  coart 
refused,  defendant  excepting. 

One  of  these  instructions  was  to  the  dfect 
that  if  the  derk,  whom  it  is  alleged  made 
fhlB  sale  of  the  alleged  substitute  for  bnttw, 
at  the  time  he  delivered  it  to  the  purchaser, 
placed  upon  the  package  In  which  it  was  con- 
tained or  upon  the  wrapper  thereof  the  word 
"oleomargarine,"  then  defoidant  cannot  be 
hdd  to  have  sold  the  substance  under  the 
name  of  butter  or  under  the  pretense  tiiat 
it  was  butter. 

The  court  of  ite  own  motion  instructed  the 
jury  to  the  effect  that  if  they  found  that  de- 
fendant ^  a  derk.  at  the  time  and  place 
specified,  add  a  substance  designed  to  be 
used  as  a  substitute  for  butter,  to-wlt,  oleo- 
margarine, under  the  name  of  and  under  the 
pretmse  that  it  was  butter,  they  diould  find 
d^udant  guilty  as  chafed  in  the  inConua- 
tlon;  but  If  th^  dM  not  so  And,  tti^  alioald 
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UMinlt  dtfendaDt,  also  Instrnctlng  the  J1117 
as  to  the  puniBbment  In  case  of  a  conviction. 

The  court  further  Instructed  the  jury  that 
If  they  believed  from  the  evidence  that  the 
•ale  of  a  snbstance  desired  to  be  used  as  a 
sntwtitote  for  batter  "was  made  by  a  person 
ta  the  employ  of  the  defendant,  and  it  has 
been  proven  to  your  satisfaction  and  beyond 
a  reasonaUe  doubt  that  such  sale  ot  said 
aubetltnte  was  made  by  said  employ^  under 
the  name  of  and  under  the  pretense  that  the 
same  was  butter,  such  act  would  be  the  act 
of  the  defendant,  unless  you  further  find  that 
such  sale  was  made  contrary  to  the  orders 
of  defendant;  proof  of  thia  Is  upon  the  de- 
Cmdant,  and  If  be  shows  this  to  be  a  tact 
you  should  acquit  him." 

Instructing  tlie  Jury,  in  snbstance— and  we 
here  omdense-^that  the  information  filed 
was  no  proof  of  the  charge;  that  the  law 
presumes  the  dtfendant  to  be  Innocent  and 
that  that  presumption  continues  until  it  has 
been  overcome  by  evldoioe  establishing  his 
guilt  to  the  satisfaction  of  tiie  Jury  beyond 
a  reasonable  doubt;  that  the  burthen  of 
proving  his  guilt  rests  upon  the  state;  that 
If  th^  have  a  reastmable  doubt  they  should 
acquit;  properly  defining  "a  reasonable 
doubts ;  and  that  the  previous  good  cnarac- 
t»  of  the  defendant,  if  proved  by  the  evi- 
dence^ Is  a  nict  in  the  case  which  they 
should  consider  In  passing  upon  his  guilt  or 
innocence  the  law  presuming  that  one  whose 
character  is  good  is  less  likely  to  commit  a 
crime  than  <me  whose  diaracter  Is  not  good, 
the  court  Instructed  the  Jury,  "but  If  all  of 
the  evidence,  including  that  which  has  been 
given  touching  the  previous  good  character 
of  the  defendant  shows  him  to  be  guilty,  then 
his  previous  good  character  cannot  Justify, 
excuse,  palliate  or  mitigate  the  offense." 

The  court  further  instructed  as  to  the 
credibility  of  the  witnesses  and  that  if  the 
Jury  believed  that  any  witness  had  knowing- 
ly sworn  falsely  to  any  material  fact  they 
were  at  liberty  to  reject  all  or  any  portion 
of  that  witness's  testimony. 

The  Jury  returned  a  verdict  against  de- 
fendant, assessing  bis  punishment  at  a  fine 
of  $S0.  Judgment  followed  accordingly  and 
from  this,  defendant,  interposing  a  motion 
for  a  new  trial  as  well  as  one  in  arrest,  per- 
fected his  appeal  to  the  Supreme  Court 

The  appeal  was  taken  to  the  Supreme 
Court  by  defendant,  on  the  ground  that  In 
the  motion  in  arrest  he  had  attacked  the  con- 
stltntlonaUty  of  sections  47^  4750  and  4761. 
K.  S.  1899.  - 

On  motion  of  the  Attorney  General,  the 
Supreme  Court  transferred  the  cause  to  thia 
court,  holding  that  the  constitutional  ques- 
tion had  not  been  raised  in  due  time  and  in 
proper  manner  in  the  trial  court. 

It  wUI  be  noted  that  the  prosecution  was 
commenced  before  the  Revised  Statutes  of 
1909  took  effect  See  section  8094,  Bevlsed 
U6B.W^-68 


Statutes  1909.  But  section  4749,  Revised 
Statutes  1899,  on  which  the  information  is 
founded,  now  appears  in  the  revision  of  1909 
as  section  057. 

The  points  made  in  argumrat  before  us  by 
the  learned  counsel  for  the  appellant  ire, 
that  the  information  charges  no  violation  of 
law;  that  the  court  should  have  sustained 
defendant's  demurrer  at  the  close  of  the 
State's  case;  that  the  evld«ice,  including  de- 
fendant's testimony,  all  shows  that  defendant 
was  not  present  on  the  day  of  the  sale;  had 
no  knowledge  of  what  transpired;  that  the 
firkins  containing  oleomargarine  were  labeled 
as  such ;  that  he  had  a  government  license 
to  sell  oleomai^rlne ;  that  he  had  not  given 
CMisent  to  the  sale  by  the  clerk;  on  the  con- 
trary had  Instructed  all  of  his  derks,  includ- 
ing the  <me  wlio  made  this  aale^  to  aell  oleo- 
margarine for  oleomatgarine  and  butter 
fbr  butter;  that  the  court  should  have  sus- 
tained the  demnrra  at  tlie  close  of  the 
white  case;  that  it  erred  in  refustaig  the  In- 
structions tendered  and  in  giving  Instruc* 
tlons  of  Its  own  motion  and  that  It  should 
liave  sustained  the  motions  for  new  trial  and 
in  arrest 

Learned  «Dnnsd  for  ain>ellant  seem  to 
have  fallen  into  an  error  as  to  tlie  section  of 
the  statute  here  Invftlved.  They  state  that 
ttie  prosecutlwt  Is  founded  on  a  Tlolation  of 
section  2276,  Bevlsed  Statutes  1899,  now  sec- 
tion 4886,  Revised  Statutes  1909.  The  Infor- 
mation is  not  founded  on  that  section  but  on 
what  was  section  4749,  Revised  Statutes 
1899,  now  section  6S7,  which  provides:  "No 
person,  by  bimsdf  cx  anoth^,  shall  seU 
or  offw  for  sale  any  substance  designed  to 
be  Tised  for  a  substitnte  for  butter  under  the 
name  ot  or  under  the  pretense  that  the  same 
is  butter."  The  Information,  as  will  be  ob- 
served, follows  this  section  of  the  statute 
almost  word  for  word,  save  that  when  the 
law  denonnees  the  selling  or  offering  tor  sale 
of  "any  snbstance  designed  to  be  used  for  a 
substitute  for  butter,  under  the  name  of  or 
under  the  pretense  that  the  same  is  butter," 
the  information  charges  the  sale  and  offer 
for  sale  of  "a  substance  designed  to  be  used 
as  a  substitute  for  butter,  to-wit,  oleomar- 
garine, under  the  name  and  under  the  pre- 
tense that  the  same  was  butter," 

Section  4744,  Revised  Statutes  1890,  now 
section  650.  Revised  Statutes  1909,  provides 
that  "every  article,  substitute  or  compound, 
other  than  that  produced  from  pure  milk,  or 
cream  from  the  same,  made  in  the  semblance 
of  butter  and  designed  to  be  used  as  a  sub- 
stitnte for  butter  made  from  pure  milk,  or 
cream  from  the  same,  is  hereby  declared  to 
be  Imitation  butter,"  and  it  Is  dedared  In 
that  section  that  "imitation  batter,"  as  the 
words  are  used  in  the  following  sections,  in- 
cluding section  657,  shall  be  so  construed. 
If  the  pleader,  in  drawing  up  this  informa- 
tion had  used  the  words  "imitation  butter" 
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in  the  Information,  so  aa  to  have  charged 
that  defendant  did  "nnlawfnily  sell  or  offer 
for  sale,  a  substance  designed  to  be  used  for 
a  substitute  for  butter,  to-wit,  imUatton 
butter,  under  the  name  and  under  the  pre- 
tense that  the  same  was  butter,"  there  could 
be  no  doubt  that  an  offense  wonid  be  charg- 
ed. Instead  of  using  the  words  'imitation 
butter,"  the  pleader  used  the  word  "oleomar- 
garine." Can  there  be  any  doubt  that  this 
word  "oleomargarine"  as  here  used,  followed 
with  the  words  that  It  was  sold  as  butter, 
charges  a  sale  of  imitation  butter?  We 
think  not  Webster's  New  International  Dic- 
tionary (1910)  defines  oleomargarine  to  be  a 
mixture  of  oleo-oil  with  neutral  lard.  The 
Standard  Dictionary  defines  It  to  lie  "arti- 
ficial butter;  •  •  •  the  name  by  which 
the  United  States  government  recognizes  the 
product  under  the  name  of  oleomargarine." 
The  Century  Dictionary  defines  oleomarga- 
rine to  be,  "a  granular  solid  fat  of  a  slight- 
ly yellowish  color,  obtained  from  the  leaf- 
fat  or  caul-fat  of  cattle."  ETldently,  then, 
olemargarlne  Is  an  article  "other  than  that 
produced  from  pure  mlllc,  or  cream  from  the 
same,  made  In  the  semblance  of  butter  and 
designed  to  be  used  u  t  snbstltnte  for  butter 
made  from  pare  milk  or  cream  from  the 
same,"  and  when  It  Is  charged  that  it  was 
sold  "under  the  name  and  under  the  pretense 
that  the  same  was  butter,"  It  Is  suffldent  to 
bring  the  offense  within  the  statute.  The 
chemist  who  testified  In  this  casa  said  that 
the  substance  Identified  as  jnm^aed  at  de- 
foidant'B  place  of  bnslnesB  bad  been  ana- 
iTied  by  him  and  he  found  It  to  be  oleomar- 
garine and  not  hatter.  But  it  la  hardlr  nec- 
essary to  resort  to  lexiec^rapfaers  for  deflni- 
tlons  of  ttUs  word.  The  common  understand- 
ing Is  that  It  Is  Imitation  butter.  Judge 
Brown,  in  State  t.  Commli^,  decided  Uareb 
12,  1918,  not  yet  officially  reported,  but  see 
164  S.  W.  T2S,  has  very  dtstinctiy  hdd  that 
the  courts  are  presumed  to  judicially  know 
tects  which  are  well  known  to  all  the  people. 
It  seons  to  me  very  dear  that  when  an  in- 
fonnati<m  ehai^^es,  as  this  one  does,  that  the 
defendant  sold  (^margarine  under  the  pre- 
tense that  It  was  butter,  be  is  distinctly 
dialled  with  the  offense  designated  by  the 
statute  and  so  (dearly  that  he  could  not  pos- 
sibly be  in  any  doubt  as  to  the  charge  be 
was  to  meet  That  la  all  that  la  required. 
When  one  askes  for  batter  and  oleomar- 
garine Is  sold  and  deUrered  to  blm,  the  stat- 
ute has  been  violated.  TbU  information  dis- 
tinctly so  charges  and  it  will  not  do  for  the 
defendant  to  say  that  he  did  not  understand 
with  what  offense  be  stood  charged.  To  do 
him  and  bis  counsel  justlee,  it  is  fair  to  say 
that  tbey  make  no  such  claim;  in  point  of 
fact,  the  defease  is  that  the  defendant  sold 
oleomargarine,  as  be  himself  testifies,  as 
oleomargarine  and  butter  as  butter,  and  had 
instructed  bis  clerks  so  to  do. 


Oomparing  this  Information  with  that 
which  was  approved  tn  State  v.  Bockstruck, 
136  Mo.  336,  38  S.  W.  817,  and  construing 
oleomargarine  to  mean  imitation  butter,  as 
defined  by  section  650,  I  find  no  substantial 
difference  between  the  two  informations,  and 
think  that  the  Information  before  us  la  good. 
I  think  that  It  is  further  sustained  as  to 
form  by  the  decision  of  our  Supreme  Court 
in  State  v.  Wllkerson,  170  Mo.  184.  loc.  dt 
191  and  193,  70  S.  W.  478,  In  State  v.  Edgen, 
181  Mo.  582,  loa  dt  580,  80  S.  W.  942,  and  in 
State  V.  Hilton,  decided  by  our  Supreme 
Court  March  12,  1913.  not  yet  officially  re- 
ported, but  see  154  S.  W.  729. 

I  have  set  out  the  substance  of  the  testi- 
mony introduced  on  the  part  of  the  state, 
and  think  it  was  sufficient  to  warrant  sub- 
mission of  the  case  to  the  jury.  Hence  I 
think  there  was  no  error  tn  refusing  to  sus- 
tain the  demurrer  offered  at  the  dose  of  the 
testimony  for  the  state. 

While  it  is  true'  that  defendant  was  not 
present  at  the  time  of  this  sale,  it  is  in  evi- 
dence that  the  sale  was  made  by  a  derk  in 
his  employ  and  on  the  premises  of  defend- 
ant The  statute  reaches  sales  by  the  mer- 
chant or  by  "another."  The  liability  of  the 
defendant  for  the  act  of  his  clerk,  under  the 
provisions  of  a  like  section  of  the  statute,  is 
established  by  our  Supreme  Court  in  State 
V.  Bockstmdc,  supra.  There  Judge  Sher- 
wood, who  delivered  the  opinion,  says  (136 
Mo.  loc  dt  350,  38  S.  W.  320):  "The  evidence 
already  detailed  was  suffident  to  authorize  a 
conviction  of  defendant  under  the  charge 
contained  In  the  information;  and  the  fact 
that  the  sale  in  question  was  made  by  a 
young  derk  of  defendant's,  made  out  against 
defendant  a  prima  fade  case,  Inasmuch  as 
the  sale  occurred  in  defendant's  store.  In  ap- 
parently the  ordinary  course  of  business. 
State  V.  McCance,  110  Mo.  398  [19  S.  W.  648]. 
If  the  sale  was  made  against  the  order  of 
the  owner,  this  was  matter  of  defense.  Id. ; 
State  V.  Baker,  71  Mo.  475." 

It  will  be  noticed  by  the  brief  summary  I 
have  made  of  the  instructions  given  by  the 
court  of  Its  own  motion,  that  the  case  was 
submitted  to  the  Jury  in  entire  harmony  with 
this  decision  of  our  Supreme  Court 

This  also  disposes  of  the  proposition  tliat 
the  court  should  have  sustained  a  demurrer 
at  the  close  of  the  whole  case.  The  jury  had 
before  It  the  testimony  of  the  witnesses  for 
the  plaintiff,  showing  the  sale  and  the  man- 
ner In  which  it  was  made;  it  had  before  It 
the  testimony  of  the  defendant  as  to  his 
mode  of  conducting  business  and  in  Inatmc- 
tions  to  his  derks  and  as  to  his  marking  of 
firkins  containing  substances  other  than  but- 
ter as  oleomargarine  and  It  then  became  a 
question  of  tact  for  the  determination  of  the 
jury  as  to  which  version  they  would  acc^rt, 
whether  the  testimony  of  the  defendant  In 
connection  with  that  given  for  the  etate. 
made  ont  a  defense.  "Bm  jary,  nnd»  pn^er 
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iDBtnictlons  as  ta  this  very  point,  found  oth- 
erwise: That  verdict  should  be  conclusive 
upon  us.  This  disposes  of  the  points  as  to 
error  of  the  court  in  glriog  Instructions. 

The  luatructlons  asked  by  defendant  were 
properly  refused,  either  as  not  the  law  or 
because  the  propositions  there  asked  were 
covered  by  the  InstnictlonB  given  by  the 
court  of  Its  own  notion.  One  Instruction, 
however,  asked  by  defendant  and  of  which 
we  have  given  the  substance,  was  not  cov- 
ered by  the  instructions  given  by  the  court 
of  Its  own  motion,  and  properly  eo,  because 
there  was  no  evidence  In  the  case  warranting 
It.   For  this  reason  It  was  properly  refused. 

I  think  the  motions  for  new  trUl  and  In 
arrest  were  properly  overruled. 

Finding  no  reversible  error  in  the  cause 
the  judgment- of  the  Court  of  Criminal  Cor- 
rection should  be  affirmed. 

The  foregoing,  In  the  main — with  slight 
variations  in  verbiage — was  prepared  as  the 
opinion  of  the  court  On  submission  of  It 
and  of  the  one  prepared  in  State  v.  Sur- 
kamp,  my  brethren  refused  to  follow  them 
as  to  my  holding  as  to  the  sufficiency  of  the 
informations,  the  views  of  the  majority  be- 
ing set  out  in  an  opinion  by  my  Brother 
ALLEN  in  State  T.  StiortelL  I  am  unwilling 
to  agree  to  this  view  and  think  the  dedslons 
of  our  Supreme  Court  in  State  v.  Bockstruck, 
supra,  and  State  v.  Hilton,  supra,  as  well  as 
the  other  cases  I  have  dted  on  this  point, 
are  directly  contrary  to  the  holding  of  my 
brethren  here.  In  State  v.  Hilton,  supra, 
Judge  Walker  has  said,  passing  on  an  in- 
formatton  which  was  founded  on  a  statutory 
offense — not  on  a  common  law  one,  "A  famil- 
iar rule  of  criminal  pleading  Is  that,  where 
a  statute  spedflcally  defines  an  offense,  an 
indictment  or  information  thereunder  Is  suffi- 
cient which  properly  follows  the  language  of 
the  statute." 

It  is  admitted  by  my  learned  Brother  AL- 
LEN that  ttiese  informations  do  follow  the  lan- 
guage of  the  particular  sections  of  the  stat- 
ute hat  fail  to  Btete  facts  required  by  the 
statute  as  a  whole  to  constitute  the  offense, 
and  argues  that  these  Informatims  fftU  in 
this  respect:  that  th^  follow  the  words  of 
the  particnlar  section,  disregarding  the  cap- 
tion, and — not  doing  that — be  holds  them 
fatally  defective.  That  la  where  I  think  the 
decision  of  oar  court  In  that  case  is  wrong. 
To  go  Into  a  description  of  the  offmse  with 
too  mndk  particularity  Is  sometUnes  as  fatal 
as  to  be  too  brl^.  See  State  t.  Oammings, 
supra. 

In  this  present  case  there  can  be  no  pre- 
teoae  that  the  defendant  was  not  advised  of 
the  (^oise  with  which  be  stood  charged,  to 
whidi.  In  brief,  his  defense  was  tiut  he  had 
not  sold  as  and  for  butter,  an  Iniltatt<m  ar- 
ticle namdy  oieomargarlns. 

I  therefore  ask  that  this  cause  be  certified 
and  transferred  to  the  Supreme  Court 


GOODES  V.  ORDER  OF  UNITED  COM- 
MERCIAL TRAVELERS  OF  AMERICA. 

(St  Louis  Court  of  Appeal*.   Mlsiourt.  May 
0,  1913.    Rehearins  Denied 
May  20,  1018.) 

1.  BvzDXKcn  (I  553*>— HTPOTHrncJLL  Quae- 

TIOKS. 

A  bypotlietical  question,  asked  a  pbysiciaa 
in  an  action  on  an  accident  insurance  ))olicy, 
which  recited  -the  circumstances  of  insured's 
death  by  stating  a  hypothetical  case  as  to  one 
Buaking  down  after  falling  and  losing  conscious- 
ness,  after  which  blood  oozed  from  bis  nostrils, 
etc.,  and  also  reciting  the  conditi<HiB  showed  by 
the  poet  mortem  examination,  and  concluding 
with  a  request  for  witness*  opinion  as  to  the 
cause  of  death,  was  proper,  and  not  erroneous, 
as  seeUnr  to  substitute  witnen'  opiidon  tor  a 
verdict  of  the  jury. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent  Dig.  U  2S6&-2S74;  Dec.  Dig.  {  SS3.*I 

2.  Evidence  (|  CS3*)— Htfothetical  Ques- 
tions. 

An  answer  to  a  hypothetical  question  as 
to  the  cause  of  insured's  death,  that  it  was 
caosed  from  a  concnssion  and  compression  of 
the  brain,  resultins  from  a  hemorrhage  caused 
by  a  fracture  at  the  base  of  the  skuD  from  a 
fall,  was  not  objectionable  on  the  ground  that 
it  was  a  conclusion  on  the  q<Mstlou  which  was 
in  issue,  which  was  the  cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  2S69-2374;  Dec.  Dig.  |  BS8.*] 

3.  INBUBANCE  (i  66S*)— ACCIDKKT  Insukancb 
— AcnON  OH— SUFTICIENCY  OF  EVIDENCE. 

Evidence  in  an  action  on  an  accident  in- 
surance policy  M4  to  sustain  a  finding  that 
Insured's  death  was  caused  by  external  Inju- 
ries resultiug  from  a  falL 

[Ed.  Note. — For  other  cases,  see  InsuraDce, 
Cent  Dig.  Si  1565,  1707-1728;  Dec  Dig.  | 
665.*] 

4.  Trial  ({  168*)— Dibection  or  Vbbdiot. 

Where  the  evidence,  with  all  authorized 
inferences,  la  Insofficient  to  support  a  verdict 
for  plaiDtiff,  so  that  such  a  verdict  would  have 
to  be  set  aside,  the  court  need  not  submit  the 
case  to  the  jury,  but  may  direct  a  verdict  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  341,  381-387,  S^TDbc.  Dig.  |  169.*] 

B.  Insubaicce  (8  646*)— Accident  InsuRANCX 

— Actions— Burden  op  Paoor. 

The  burden  is  on  one  seeking  to  recover  in 
an  action  on  an  insurance  policy  to  show  that 
Insured's  death  was  scdely  caused  by  bodUy  in- 
jury effected  through  ntemal,  violent  and  ac- 
cidental means. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S8  1556,  1645-1668;  Dec.  Dig.  S 
646.*] 

6.  Evidence  (S  64*)— Pbbsuuptions. 

Presumptions  cannot  be  based  upcm  pre- 
sumptions. 

[i:d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  74 ;  Dec  Dig.  S  54.*] 

7.  Inscbance  a  669*)— Accident  Insitbahce 
—Actions— Insteuctions. 

The  court  instructed,  in  an  action  on  an 
accident  insurance  policy,  that  befwe  tiie  jury 
could  find  for  plaintiff  they  most  find  that  the 
direct  cause  of  insured's  death  was  bodily  in- 
jury effected  through  external,  violent  and  ac- 
cidental means  alone,  Independent  of  all  otbor 
causes,  and  that  such  death  did  not  happen  di- 
rectly or  indirectly  In  consequence  of  disease, 
and  was  not  caosed  wholly  or  in  part  by  bodily 
infirmity  or  disease,  and  that  there  were  extei^ 
nal  or  visible  evidence  or  marks  of  snch  dr- 
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cnmstascefl  on  hU  body,  and  farther  required 
them  to  fiod  that  iosured  accidently  slipped  and 
fell  from  a  etool,  which  was  the  direct  cause  of 
the  bursting  of  a  blood  vessel,  which  resulted 
in  bis  death,  and  thaL  if  he  fell  and  burst  a 
blood  vessel,  then  the  fall  was  the  direct  cause 
of  his  deatD,  notwithstasding  the  jar;  might 
find  that  he  was  suffering  from  diseased  ar- 
teries, heart,  and  kidneys.  Held,  that  the  in- 
stmction  sufficiently  charged  that  the  acddeot 
must  have  been  the  direct  cause  of  death,  in  or- 
der to  aathoriee  a  recovery,  especially  in  view 
of  a  farther  instruction  that,  if  the  fall  was 
caused  by  apoplexy  or  a  hemorrhage  broaght  on 
by  a  diseased  condition  oif  the  arteries,  plain- 
tiff could  not  recorer. 

[Ed.  Note.— For  other  cawe,  aee  losnrane^ 
Cent.  Dig.  H  1556.  1771-1784;  Dec  Dig.  | 
668.  •] 

&  iNanSANCE  {i  456*)— AOOZDBNT  InaUBAHOX 

—Cause  of  Dbath.  ■ 

Where  the  words  of  an  accident  Insurance 
policy  only  authorize  lecoverr  for  death  due 
to  external,  violent,  and  accidental  means,  re- 
covery cannot  be  had  on  an  accident  insurance 
poli^,  unless  there  were  external  or  visible  ev- 
idence of  accident  or  marlu  on  decedent's  Iwdy. 

rEid.  Note— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1170;  Dec  Dig.  ^  456.*] 

8.  iNflnBAHCE  (M  466*)— Accident  Insubance 
—Cause  or  Death— "Visible  Sioif." 

The  issuance  of  blood  from  insured's  ear 

and  nostril  after  his  death  was  a  "visible  sign" 

of  external  injury,  as  required  by  an  acddent 

Insurance  policy. 
[Gd.  Note.— For  other  cases,  see  Insurance, 

Cent.  Dig.  i  1170;  Dec.  Dig.  |  466.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  8,  pp.  7330,  7331.] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Clara  A.  Goodes  against  tbe  Or- 
der of  United  Commercial  Travelers  of 
America.  From  a  Judgment  for  plalntUE,  de- 
fendant ai^raala.  Affirmed. 

John  Tbomaa  Goodea^  tbe  husband  of  re- 
spondent, a  man  47  years  ot  age,  5  feet  9^ 
Inches  In  height,  we^hiug  about  210  pounds, 
robust  and  apparently  free  from  any  dis- 
ease or  aliment,  of  simple  habits,  Indulging 
In  no  excesses  In  eating  or  in  the  use  of 
liquors,  using  the  latter  on  rare  occasiona 
and  then  very  sparingly,  a  light  smoker  un- 
til within  a  year  and  a  half  before  his  death, 
when  he  discontinued  the  use  of  tobacco 
altogether,  was  an  a  visit  with  his  vrlfe  at 
the  home  of  a  friend.  He  and  bis  wife  re- 
tired to  their  room  about  midnight  and  at 
about  8  o'clock  In  tbe  morning  Ur.  Goodes, 
leaving  his  wife  In  bed,  arose  and  went  to 
the  bathroom  to  share  and  take  his  bath. 
He  was  absent  from  the  bedroom  about  30 
minutes.  Following  the  testimony  of  his 
wife,  plaintiff  here,  It  appears  that  Mr. 
Goodes,  on  retarnlng  to  the  bedroom  from 
the  bathroom  was  clad  in  bis  pajamas. 
There  was  a  seat  about  two  feet  high,  a  stool 
In  fact,  with  four  legs,  two  of  them  resting 
on  the  floor  of  the  bedroom,  two  on  a  rug. 
Mr.  Goodes  went  to  this  seat,  which  was  In 
front  of  a  dressing  table,  sat  down  and  pre- 
pared to  dress,  he  and  bis  vrlfe  joking,  laugh- 
ing and  talking  together,  she  lying  in  bed. 


He  took  off  the  trousers  of  his  pajamas  and 
reached  for  his  underclothing,  a  union  suit, 
hanging  on  the  frame  of  a  mirror,  which  vras 
a  few  feet  In  front  of  this  stool,  and  about 
font  or  Ave  feet  high.  As  we  understand  It, 
be  reached  for  this  gartnent  in  a  stooping 
position,  not  standing  up  to  bis  full  he^ht 
Taking  the  suit  off  of  the  post  or  upright 
of  the  cheral,  Goodes  apparently  backed  to- 
ward the  stool  and  was  In  the  act  of  reaeat- 
log  himself  on  It,  when  It  slipped  from  under 
him  and  he  fell  back  on  the  floor,  striking  on 
his  buttocks.  Hearing  him  fall,  his  wife 
raised  np,  looked  and  asked  If  he  was  hurt 
He  said,  "No,"  got  up  from  the  floor,  came 
over  to  the  bed,  sat  down  on  the  side  of  It, 
threw  off  the  jacket  of  his  pajamas  and 
reached  around  for  his  wife,  who  was  back 
of  him.  She  then  saw  that  he  was  hurt 
She  arose,  grabbing  hold  of  him,  when  his 
head  fell  back  on  her  shoulder  and  abe  laid 
him  down  on  the  bed  and  called  for  helxk  As 
she  laid  bim  down  she  saw  blood  oozing  out 
of  his  right  ear  and  nose;  Some  of  the 
people  In  the  house,  hearing  the  cry  of  Mrs. 
Goodes,  came  Into  the  room  and  when  the 
gentleman  of  the  house  reached  the  body,  as 
he  testified,  it  showed  no  signs  of  life,  and 
blood  was  exuding  from  one  or  the  other  of 
the  ears  and  from  the  nose. 

A  physician,  who  was  snmmoned  and  ar- 
rived Immediately  after  the  occurrence,  tes- 
tified that  when  he  reached  the  room,  he 
found  Mr.  Goodes  lying  on  the  bed,  dead. 
He  had  been  dead  some  minutes,  was  ly- 
ing on  his  back,  his  clothing  removed  and 
blood  was  coming  out  of  the  ear  and  nos- 
tril. He  recognized  the  case,  as  he  testt 
fied,  "as  that  of  hemorrhage." 

Some  six  or  seven  boars  after  the  death, 
an  autopsy  was  held  on  the  body.  There  was 
testimony  tending  to  show  that  the  examina- 
tion revealed  a  hemorrhage  in  the  cavity  of 
the  skull  around  the  brain,  also  hypertro- 
phy of  the  heart  on  the  right  side,  and  a 
contracted  condition  of  the  kidn^.  It  also 
showed  some  of  the  blood  vessels  to  be  ather- 
omatous. There  was  profuse  hemorrhage  all 
through  the  cranium  but  more  partlCDlarly 
In  the  veitrielea  of  the  lower  section  of  the 
brain ;  a  alight  dilation  of  the  right  side  of 
the  heart;  some  change  in  the  Udn^a  The 
atheromatous  condition  ^raa  found  in  tbe 
vessels  fxf  the  brain ;  In  some  of  tb»  arteries. 

There  was  testimony  to  the  effect  that  the 
hemorrhage  from  the  ear  and  the  noee  had 
resulted  from  a  fracture  of  the  skalL  WbUe 
the  surgeona  who  conducted  the  autopsy  re- 
moved the  brain,  there  was  no  testimony  as 
to  any  examination  of  the  Intorlor  of  the 
Bkull.  In  point  of  ftwt  it  appears  that  t3ie 
surgeons,  who  conducted  the  autopsy,  mode 
no  exandnatlon  of  the  Interior  of  the  Bkull 
with  the  view  of  ascertaining  whether  then 
bad  been  any  fracture^  That  there  bad  been 
a  fracture,  and  that  this  had  caused  the  hem- 
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orrhage  from  the  ear  and  nose,  was  opinion 
erldence,  founded  on  the  erldence  as  to  the 
bemorrhage.  It  proper  to  say  that  there 
was  erldence  on  the  part  of  defendant  tendr 
Ing  to  show  that  there  bad  beoi  no  hemor- 
rbag^  certainly  that  none  was  obeer?ed  by 
those  who  saw  the  body  Immediately  after 
death  occnned,  ^tber  proceeding  from  the 
ear  or  the  nostril,  and,  ai  these  witnesses 
testified,  there  was  no  evidence  present  on 
the  body  or  aboat  the  ears  or  nose  that  there 
had  beoi  any  sncb  discharge.  Other  than 
this  hemorrbage,  testified  to  positively  by 
two  or  more  witnesses,  no  sign  of  a  wound 
or  bruise  appeared  upon  the  exterior  of  the 
body..  There  was  opinion  evidence,  on  the 
part  of  defendant,  tending  to  show  that  the 
cause  of  death  was  apoplexy;  that  a  fall 
such  as  that  sustained  by  the  deceased,  In 
the  absence  of  a  diseased  condition  of  the 
heart,  kidneys  and  blood  vessels  in  the  brain, 
would  not  have  caused  death;  that  Mr. 
Goodes  was  suffering  from  nephritis,  com- 
monly Iiaown  as  Brlght's  Disease;  that  a  per- 
son may  have  Brlght's  Disease  and  go  for  a 
considerable  length  of  time  before  a  proper 
diagnosis  Is  made  and  the  fact  discovered 
and  some  of  them  die  very  suddenly  from 
It  without  that  condition  having  been  previ- 
ously ascertained;  that  Judging  from  the 
condition  disclosed  at  the  autopsy,  Mr. 
Goodes  bad  been  stricken  with  apoplexy 
and  that  had  caused  him  to  slip  and  fall, 
and  that  the  fall  had  not  caused  or  brought 
on  the  attack. 

To  the  contrary,  there  was  opinion  evi- 
dence on  the  part  of  tbe  physicians  and  sur- 
geons examined  on  the  part  of  plalntUf,  In 
answer  to  the  hypothetical  question  which 
was  put  to  them,  to  the  effect  that  Mr. 
Goodes  died  from  concussion  and  compres- 
sion of  the  brain  brought  about  by  hemor- 
rhage. The  hypothetical  question  which  was 
asked  of  these  experts,  after  setting  out  a 
description  of  the  subject  as  to  age,  weight 
and  height,  as  to  his  habits,  and  that  he  had 
been  in  at^rent  perfect  health,  setting  out 
the  circumstances  connected  with  tbe  fall, 
continued:  That  after  reaching  the  bed  as 
he  turns  and  reaches,  his  bead  falling  back- 
ward, "he  sinks  down,  loses  consdonsnees 
and  falls  over,  and  tn  a  few  memento  blood 
ooses  from  his  nostrils,  and  from  his  right 
ear,  and  after  the  blood  baa  began  to  oose 
from  the  nose  and  ear  all  breathing  stops 
and  the  man  la  dead;  that  a  poet  mortem  is 
held  six  bouni  lata  and  on  opening  the  body 
it  appears  that  the  deceased  lias  a  grannlar 
kidney,  not  granulated  to  a.  great  extent, 
with  a  heart  slightly  dilated  and  tlie  valves 
thereof  not  diseased;  that  he  has  some  ar- 
teries in  his  brain  that  are  atheromatous; 
that  there  is  a  profuse  bemorrbi^  in  tbe 
TentrldLea  of  tbe  brain  and  extending 
throui^out  the  brain  (or,  as  modified,  'pro- 
fuse Iiemonliage  around  the  brain'),  <»  that 
state  of  facts,  what  in  youi  opinion  caused 


tiie  death  r*  The  answers  of  the  anrgeons 
Galled  by  plaintiff  to  whom  this  was  pro- 
ponnded  were  to  die  effect  that  the  subject 
of  tlie  quesUon  died  from  a  concussion  and 
oomprenl(Hi  of  the  brain,  brought  about  \ss 
a  hemorrhage,  the  honorrtaage  proceeding 
firom  a  fracture  at  the  base  of  the  skull,  the 
fracture  caused  In  the  hypothetical  case 
stated,  by  a  fall  upon  his  buttocks.  On 
practically  the  same  hypothetical  question, 
surgeons  called  by  defendant  gave  It  as  their 
opinion  that  the  subject  died  of  apoplexy  and 
that  this  was  not  induced  by  the  fall. 

At  tbe  time  of  his  death  John  Thomas 
Goodes  was  a  member  of  the  defendant  so- 
ciety or  corporation,  a  corporation 'organized 
under  the  laws  of  the  state  of  Ohio,  engaged 
in  tbe  business  of  life  and  accident  Insurance 
upon  the  mutual  or  co-operative  plan,  a  cor- 
poration duly  organized  to  transact  business 
in  the  state  of  Missouri,  his  wife,  the  plain- 
tiff, respondent  here,  being  tbe  beneficiary. 
The  constitution  or  law  of  the  order  provides 
that  in  case  any  member  of  tbe  order  sball 
sustain,  during  the  continuance  of  bis  mem- 
bership and  while  in  good  standing,  "bodily 
injury  effected  through  external,  violent  and 
accidental  means,  which  alone  shall  occasion 
death  immediately  or  within  six  months 
from  the  happening  thereof,  then  the  Order 
of  United  Commercial  Travelers  of  America, 
within  ninety  days  from  the  receipt  of  satis- 
factory proof  of  hla  death,  shall  pay  to  tbe 
person  or  persons  entitled  thereto,  a  sum  not 
exceeding  f6,00Q,"  and  also  pay  the  sum  of 
$1,300  in  weekly  Instellments  of  ^  each. 
It  was  provided,  among  other  things,  that 
the  payments  authorized  to  be  made  under 
this  law  should  not  cover  or  extend  to  any 
death,  disability  or  loss  resulting  from  vari- 
ous affections  named,  among  others,  flte  and 
vertigo,  "nor  to  any  deatb,  disability  or  loss, 
of  which  there  shall  be  no  external  and  visi- 
ble mark  on  the  body  (the  dead  body  not  be- 
ing «uch  a  mark  except  in.case  of  drowning 
or  asphyxiation),  or  happening  directly  or 
indirectly  in  consequence  of  disease  or  caus- 
ed wholly  or  in  part  by  bodily  tuUrmltles  or 
disease,  •  •  •  nor  to  any  case  except 
where  the  Injury  Is  external,  accidental,  and 
the  proximate  and  sole  cause  of  the  death." 
There  are  various  othw  conditions  In  the 
constitution  and  laws  of  the  order  besldeB 
the  above  but  as  the  case  b^re  ns  tunis  np- 
ott  tlie  constmctint  of  these  porUons,  it  is 
not  necessary  to  set  out  any  of  the  other  ex- 
ceptions. 

It  may  be  said  in  passing  that  while  there 
was  an  effort  made  to  show  that  Ur.  Goodes 
was  In  defaidt  in  tbe  payment  of  some  dues 
to  his  local  lodge,  that  has  practically  been 
abandoned;  so  also  has  any  question  as  to 
due  presentation  of  the  claim. 

Tbe  material  parte  ot  the  answer,  bi  Effect, 
deny  that  the  death  was  the  result  of  exter- 
nal, violent  and  accidental  causes,  all^tflng 
that  it  occurred  within  the  express  ezcep- 
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tloiu  of  the  oonstltutloa  wbich  defendant 
sets  out,  namely,  that  the  obligation  of  pay- 
ment should  not  cover  or  extend  to  any  death 
"happening  directly  or  Indirectly  In  conse- 
quence of  disease  or  caased  wholly  or  In 
part  by  bodily  infirmity  or  disease,  nor  to 
any  case  acept  where  the  injury  is  external, 
accidental,  and  the  proximate  and  sole  cause 
of  the  death  of  the  deceased  member."  There 
are  other  defenses  set  up  in  the  answer  but 
they  were  practically  abandoned,  the  affirm- 
ative defenses  abandoned  either  at  the  trial 
or  before  us,  these  affirmative  averments  of 
the  answer,  however,  being  put  In  issue  by 
a  reply.  ^ 

We  have  not  undertaken  to  set  out  the 
evidence  In  detail  but  have  given  a  summary 
of  It  which  we  have  taken  mainly  from  the 
elaborate  statement  of  the  learned  counsel 
for  appellant,  but  referring  also  to  the  ab- 
stract, as  It  appears  on  an  examination  of 
that,  that  doubtless  by  Inadvertence,  counsel 
have  included  some  questions  and  answers 
that  were  later  excluded  by  the  court;  these, 
on  the  strength  of  the  abstract,  we  have  dis- 
regarded. 

At  the  conclusion  of  the  evidence  for  plaln- 
tUf  and  again  at  the  conclusion  of  all  the  tes- 
timony in  the  case,  defendant  interposed  a 
demurrer  to  the  evidence.  These  demurrers 
were  overruled,  defendant  excepting. 

At  the  InAance  of  plalntlir  the  conrt  gave 
two  Instructions,  numbered  1  and  2,  as  fol- 
lows: 

"1.  If  the  Jury  find  from  tbe  evidence  that 
on  the  27th  day  of  December,  1908,  John 
Thomas  Goodes  was  a  member  in  good  stand- 
ing In  the  defendant  corporation  and  that 
while  In  such  standing  his  death  occurred, 
and  that  the  direct  cause  thereof  was  bodily 
injury  effected  through  external,  violent  and 
accidental  means,  alone,  Independent  of  all 
other  causes,  within  six  months  of  the  hap- 
pening of  socb  accident,  and  that  such  death 
did  not  happen  •  directly  or  Indirectly  In 
consequence  of  disease  and  was  not  caused 
wholly  or  in  part  by  bodily  Infirmity  or  dis- 
ease, and  that  there  were  external  and  visi- 
ble eridenoes  or  marks  of  such  accident  on 
the  body  of  the  deceaoed,  and  that  the  de- 
fendant, after  notice  of  said  death  and  pres- 
entation of  dalm,  disclaimed  all  liability  on 
other  grounds  than  want  of  sufficient  proofs 
of  death,  then  plaintiff  la  entitled  to  recover 
the  sum  of  10300  with  Interest  thereupon 
from  the  22nd  day  of  June,  1908,  to  this  date, 
at  the  rate  of  six  jfer  cent  per  annum. 

"2.  If  the  Jury  find  from  die  evidence  that 
John  Thomas  Goodea  accidentally  slipped 
and  fell  fnnn  a  stool  and  that  soch  fall  was 
the  direct  cause  of  a  bursting  of  the  blood 
vessels  In  the  brain  which  resulted  In  his 
death,  then  the  fall  was  the  direct  cause  of 
death,  notwlthstandliu;  the  jury  may  find 
that  said  Ooodes  was  suffering  from  diseased 
arteries,  heart  and  kidneys.** 

At  the  Instance  of  defendant  the  conrt  gave 


two  Instmctlrau^  nnmbered  8  and  4,  u  fol- 
lows: 

*^  The  conrt  Inetmcts  the  Jury  that  the 
plaintiff  is  not  entitled  to  recover  In  dUa 
actlm  unless  the  said  John  Thomas  Goodes 
came  to  his  death  on  or  about  the  27th  day 
of  2>ecember,  1908,  as  the  result  of  extonal. 
violent  and  accidental  means,  alone.  Inde- 
pendent of  all  other  causes,  and  the  burden 
of  proof  Is  upon  the  plaintiff  to  eetaUlah  to 
the  satisfaction  of  the  jury  that  the  death 
was  caused  by  external,  violent  and  acddeot- 
al  means  alone,  Independ^t  of  all  other 
causes;  and  unless  you  believe  that  the 
plaintiff  has  established  by  a  preponderance 
of  the  testimony  that  the  death  of .  said 
Ooodes  was  caused  by  external,  violent  and 
accidental  means,  alone,  Independoit  of  all 
other  causes,  that  then  your  Twdlct  most  be 
in"  favor  of  the  defendant 

"4.  The  court  Instructs  the  jury  If  they 
find  from  the  evidence  that  Jolm  Thomas 
Ooodes  did  slip,  fall  or  wrench  his  body  in 
any  way,  and  that  snch  occurrence  was  caus- 
ed by  a[>oplexy  or  a  cerebral  hemorrhage 
brought  on  by  a  diseased  condition  of  his 
arteries,  the  plaintiff  cannot  recover." 

Of  Its  own  motion  the  court  gave  an  In- 
struction numbered  S,  that  before  the  jury 
could  find  the  Issues  for  plaintiff,  **tbey 
must  find  that  the  alleged  accident  to  Mr. 
Ooodes,  that  le  to  say  bla  felling  to  the  floor 
while  attempting  to  sit  down  upon  a  dress- 
ing seat,  was  the  direct  and  efficient  cause 
of  the  death  of  the  Insured." 

The  court  also  correctly  Instructed  the 
jury  as  to  the  credibility  of  witnesses  and 
as  to  the  number  of  jurors  necessary  to 
concur  in  a  verdict 

The  defendant  asked  dght  Ins  tractions 
which  were  refused.  The  substance  of  these 
refused  Instructions  is  that  if  the  jury  found 
that  the  deced»it  John  Thomas  Goodea,  slip- 
ped, fell  or  wrenched  his  body  while  suffer- 
ing from  a  diseased  condition  of  the  arteries 
which  existed  prior  tfaweto,  and  that  bis 
death  would  not  have  resulted  from  snch  slip- 
ping, falling  or  wrenching  of  his  body,  in  the 
absence  of  sut^  diseased  condition,  or  that  the 
diseased  conditloh  a^ravated  the  effects  of 
tbe  accident  and  contributed  to  bis  death, 
then  plaintiff  could  not  recover;  that  the  con- 
tract of  the  defendant  order  provides  that  It 
shall  not  be  liable  for  any  death  happening  di- 
rectly or  Indirectly  In  consequence  of  disease 
or  caused  wholly  or  In  part  by  bodily  infirm- 
ities or  disease,  and  that  even  if  the  Jury 
found  from  the  evidence  that  Ooodes  slipped 
and  fell  or  wrenched  hlmsedf,  if  diey  found 
from  the  evidence  that  he  had  a  diseased 
condition  of  the  arteries  and  that  that  dis- 
eased condition  aggravated  the  effects  of  the 
accident  and  contributed  to  his  death,  then 
by  the  express  terms  of  the  contract  there 
was  no  liability  on  the  part  of  defendant; 
that  if  they  found  that  Ooodes  suffered  an 
accident  azUl  died  as  a  result  of  a  ruptured 
art^  In  the  brain  and  that  at  and  prior  to 
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the  date  at  the  accident  be  had  a  diseased 
condldon  of  the  arteries  and  that  the  ac- 
cident was  not  of  snfllclent  force  and  Tiolence 
to  cause  a  fatal  rupture  of  the  arteries  in 
the  absence  of  such  diseased  condition, 
plaintiff  conld  not  recover,  and  their  rerdlct 
shoold  be  for  defwdant  Other  InstnictlonB 
were  asked  as  to  the  binding  ^ects  of  the 
vroots  of  death  sabmltted  and  as  to  the 
standii^  of  John  Thomas  Ooodes  In  the  or- 
der, bnt  as  no  point  Is  made  In  the  assign- 
ment of  errors  <m  the  refusal  of  these  or 
on  these  Issues,  It  ts  unnecessary  to  notice 
them. 

The  Jury  returned  a  Terdict  for  plaintiff 
in  the  sum  of  $7,003.50.  Interposing  a  mo- 
tion for  new  trial  and  one  In  arrest  and  bbt- 
Ing  exceptions  to  the  OTerruling  of  these  mo- 
tions, defendant  has  duly  perfected  its  ap- 
peal to  this  court. 

Thomas  O.  Rutledge,  of  St  Louis,  and 
Yorys,  Sater,  Seymour  &  Pease,  of  Colum- 
bus, Ohio,  ft>r  appellant  McDonald  ft  Ti^- 
lor,  of  St  Louis,  for  reqrandent 

REYNOLDS,  P.  J.  (after  stating  the  tacts 
as  abore).  The  imly  questions  before  us  for 
determination  are  as  to  the  sufficiency  of  the 
evidence  in  the  case  to  sustain  a  verdict;  the 
correctness  of  the  ruling  of  the  trial  court  in 
overruling  demurrers  at  Qie  close  of  plain- 
tiff's case,  and  at  the  dose  of  all  the  evi- 
dence In  the  case;  ob]ecti<»t  to  the  testi- 
mony of  certain  expol  witnesses  called  by 
plaintiff,  and  to  the  form  of  the  hypotheti- 
cal question  aslced  by  plaintiff;  to  the  ver- 
dict, as  based  upon  presnmpttons  upon  pre- 
sumptions and  Inferences  upon  inf«aices; 
to  ttie  giving  of  ptaintUTs  second  instruction; 
to  ^vlng  instmctlon  numba  6  of  the  court's 
own  motion;  to  refusing  instructions  asked 
Iqr  defendant 

[li  1]  DlQwslng  of  the  error  assl^ed  as  to 
the  correctness  of  t3ie  hypothettcal  question 
and  the  answers  to  It,  we  find  no  error  In  the 
question,  nor  do  we  think  ttiat  the  conten- 
tion of  the  learned  counsel  fbr  appellant  that 
the  question  and  answers  had  a  tendency 
to  substitute  the  opinions  and  conclusions  of 
the  surgeons  for  the  verdict  of  the  jury,  is 
sound.  We  do  not  agree  with  the  learned 
counsel  that  the  answers  were  mere  condu- 
slona,  In  the  technical  sense  of  that  word. 
They  constltnted  opinion  evidence  in  the 
true  Boise  of  that  term  and  were  the  very 
kind  of  evldoice  that  the  use  of  expert  wit- 
nesses is  intended  to  and  should  adduce. 

Oounsel  argue  that  expert  witnesses  "may 
not  usurp  the  ftmctltms  of  the  Jury,  nor  be 
permitted,  in  answering  hypothetical  ques- 
tions, to  state  what  in  their  oplnltm,  was  the 
cause  of  the  death  of  insured."  This  Is  odly 
partially  correct  One  of  the  functions.  In 
fact  the  only  function  of  an  export  witoraa, 
is  to  give  his  oidnicm  of  the  cause  <tf  death, 
basing  that  on  the  hypothetical  case. 

We  are  vary  mudi  indlned  to  agree  with 
3lr.  Wigmore  9  Wigmore  on  EvldenoB^  H 


1020-1922,  Indusive),  in  his  criticism  of  the 
use  of  the  phrase,  "usurping  the  function  of 
the  Jury,"  and  of  Oie  kindred  phrase,  "that 
an  opinton  can  never  be  received  when  It 
touches  the  vary  Issue  befbre  the  Jury,"* 
the  hitter  stated  in  the  form  that  'It  is  a 
general  rule  that  a  witness  cannot  be  allow- 
ed to  express  an  oi^nion  upon  the  aact  ques- 
tion which  the  foTj  are  required  to  dedde." 
It  can  hardly  be  aald  that  the  opinion  evi- 
dence of  ecperts  usurps  the  function  of  the 
Jury,  for  even  without  a  spedAc  Instruction 
to  that  effect  eny  wdinarily  intelligent  Jury 
understands  that  '"opinion  evidence,"  while 
intended  to  advise  the  lay  mind,  Is  advisory 
only  and  not  binding.  Nor  does  "opinion 
evidence"  In  any  case,  determine  the  Issue; 
It  is  not  entered  as  of  the  verdict  nor  as  the 
judgment  ot  the  court  So  that  It  is  a  little 
difficult  to  understand  how  It  can  ever  be 
said  to  usurp  the  function  of  the  jury.  In 
the  case  at  bar,  we  find  no  infMngement  of 
the  rule  as  to  the  admission  of  opinion  evl- 
dence^  To  the  contrary  we  are  of  the  opin- 
ion that  the  rules  governing  such  teatlmony, 
as  laid  down  by  our  Supreme  Court  In  Wood 
V.  Metropolitan  Street  Ry.  Co.,  181  Mo.  483, 
81  S.  W.  152,  Taylor  v.  Grand  Ave.  Ry.  Co., 
185  Mo.  239,  84  S.  W.  873,  and  State  v.  Hyde. 
234  Ma  200, 136  8.  W.  316,  Ann.  Gas.  1912D, 
191.  and  by  the  Kansas  C^ty  Court  of  Ap- 
peals In  Thomas  v.  Metropolitan  St  B,  Co., 
125  Mo.  App.  131,  100  S.  W.  1121,  Holtzen  v. 
Missouri  Pac.  Ry.  Co.,  1S9  Mo.  App.  870,  140 
S.  W.  767,  and  Moor^  Adm'r.  v.  Missouri 
Pac  Ry.  Co.,  164  Mo.  App.  34,  147  8.  W.  468, 
were  observed. 

[1, 4]  Turning  to  the  d^urrers  to  the  evi- 
dence we  have  to  say  as  to  the  adltm  of  the 
trial  court  In  overruling  these  demurrers, 
that  unless  It  is  to  be  held  as  a  matter 
of  law  that  the  ftct  that  John  Thomas 
Goodes  liad  a  diseased  body  which  rendered 
htm  mm  susceptible  to  acddent  or  whidi 
would  make  a  slight  foil  produce  fatal  re- 
sults, bars  racovery,  a  proposition  which  wa 
will  take  up  later,  there  can  be  no  question 
whatever  Ijiat  tiiere  was  testimony  of  a  very 
substantial  kind  warranting  the  Jury  In  find- 
ing that  the  death  was  the  result  of  external 
Injuries  alone,  received  In,  the  result  of,  an 
acddent  All  the  authorities,  even  those  dt- 
ed  counsel  for  apjiellant  and  hereafter  re- 
ftered  to  on  other  pointy  hold  that  where 
the  evidence  given  at  the  trial,  with  all  the 
Infforences  that  the  Jury  could  Justifiably 
draw  from  it.  Is  Insuffldent  to  support  a  ver- 
dict tor  the  plaintiff,  so  that  audi  a  verdict 
if  returned,  must  be  set  asld^  the  court  Is 
not  bound  to  submit  the  case  to  the  Jury, 
but  may  direct  a  vtfdlet  fbr  the  defendant, 
otherwise,  the  case  is  for  the  Jury.  See 
Randall  v.  Baltimore  ft  Ohio  R.  R  Co.,  100 
U.  a  478,  S  Sup.  Ct  322,  27  Ll  Ed.  1003, 
where  that  rule  is  well  and  concisely  stated. 
It  cannot  be  pretended  in  tiie  case  at  bar 
tliat  the  evidence  was  so  dearly  all  one  way 
on  this  Issue,  that  there  could  be  no  differ- 
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enoe  as  to  Its  effect  In  the  minds  of  reason* 
able  men.  The  whole  conduct  of  the  de- 
fense, In  its  line  of  pleading  and  at  the  trial, 
negatives  any  such  conclusion.  The  demur- 
rers were  properly  overruled. 

This  brings  ns  to  a  consideration  of  the 
instructions.  No  error  is  assigned  on  the 
first  inatrnctlon  given  at  the  instance  of 
plaintiff,  nerertbelesa  we  have  set  it  out  in 
full,  as  the  instructions  given,  as  well  as 
the  action  of  the  trial  court  in  refusing  oth- 
ers, are,  generally,  necessarily  to  be  consid- 
ered In  arrirlng  at  a  full  understanding  of 
the  case.  The  errors  assigned  are  to  the 
second  instruction  given  at  the  instance  of 
plaintiff,  to  the  fifth  given  by  the  court  of 
its  own  motion,  and  to  the  action  of  the 
court  in  refusing  cratain  Instructlona  asked 
by  defendant 

It  will  be  noticed  that  the  first  instruc- 
tion given  covers  the  whole  case  and  square- 
ly meets  the  Issue  tendered  by  the  learned 
counsel  for  defendant,  namely,  that  plaintiff 
Is  entitled  to  recover  if  the  Jury  found  that 
the  fall  was  the  direct  cause  of  the  bursting 
of  the  blood  vessel  In  the  brain  which  re- 
sulted in  the  death  of  John  Thomas  Goodes, 
but  that  plaintiff  could  not  recover  If  death 
happened  directly  or  indirectly  In  conse- 
quence of  disease.  The  second  instruction 
given  at  the  Instance  of  plaintiff  puts  this 
matter  In  a  more  concrete  form.  "If,"  says 
the  court,  "such  fall  waa  the  direct  cause  of 
a  bursting  of  the  blood  vessels  in  the  brain 
whteh  resulted  In  his  death,  then  the  fall 
was  the  direct  cause  of  death,  notwithstand- 
ing the  jury  may  find  that  said  Goodes  was 
snffering  from  diseased  arteries,  heart  and 
kidneys."  This  presents  the  Issue  and  cov- 
ers the  defense  Interposed  in  the  most  dis- 
tinct and  sharpest  manner  possible  and  is 
in  direct  negation  of  all  the  Instructions 
asked  by  defendant  and  refused  by  the  court 
If  this  instruction,  in  connection  with  the 
first  given  at  the  Instance  of  plaintiff,  is  cor- 
rect, then  none  of  the  instructions  asked  by 
defendant  should  have  been  given.  They 
presented  a  diametrically  opposite  theory. 
Hence  the  Issue  and  the  determination  of 
this  case  depends  upon  the  determination  of 
the  correctness  of  these  instructions  in  con- 
nection with  the  others  which  were  given. 
If  these  Instructions  and  the  fifth,  given  by 
the  court,  are  correct,  the  verdict  must 
stand;  If  Incorrect,  then  there  should  be  a 
reversal. 

IS,  6]  Before  taking  up  the  discussion  of 
this  proposition,  however,  it  is  as  well  to  say 
that  we  concede  that  the  burthen  of  proof 
was  on  plaintiff  below  to  show  that  the 
death  of  the  insured  was  caused  by  bodily 
injury  effected  through  external,  violent  and 
accidental  means,  and  that  this  alone  caused 
his  death.  We  further  concede  that  it  Is  not 
permissible  In  a  court  of  law  "to  base  pre- 
sumptions upon  presumptions  and  Inferences 
upon  inferences."  The  first  Instruction  which 
the  court  gave  to  the  Jury  at  the  Instance 


of  plaintiff  recognized  the  first  proposition  in 
unmistakable  terms,  and,  as  before  r^nark- 
ed,  no  complaint  is  ipade  of  this  Instmc- 
tlon.  We  are  unable  to  agree  that  in  the 
case  at  bar  the  Jury,  In  arriving  at  its  ver- 
dict, were  compelled  "to  base  presnmpttons 
upon  presumptlona  and  Inferences  upon  Infer- 
ences." The  Jury  were  proceeding  upon  nei- 
ther presnmptioos  nor  Inferences  but  upon 
attlrmatlve,  positive  testimony,  distinctly 
laying  before  them  the  facts  connected  with 
the  accident,  connected  with  the  death  of 
John  Thomas  Goodes,  and  It  was  unneces- 
sary for  them  to  Indulge  In  either  Inference 
or  presumption  and  we  have  no  reason  to  as- 
sume that  they  acted  on  either.  This  does 
not  mean  that  the  Jury  did  not  have  the 
right  to,  and  did  not  draw  any  and  all  prop- 
er inferences  which  the  facts  In  evidmoe 
warranted.  That  Is  always  within  thdr 
province. 

[7]  It  Is  further  claimed  that  where  the 
evidence  is  as  consistent  with  the  cause  of 
death  not  accidental' as  with  an  accidental 
cause,  the  verdict  should  be  for  the  defend- 
ant Whatever  force  there  may  be  in  this 
aphorism,  we  are  unable  to  appreciate  Its 
application  to  the  case  at  bar.  The  Jury 
were  told  In  plain  and  unmistakable  terms 
by  the  first  and  practically  in  the  second  in- 
struction given  at  the  instance  of  plaintiff, 
as  well  as  by  those  given  for  the  defendant, 
that  before  they  could  find  for  plaintiff  they 
must  find  from  the  evidence  In  the  case  that 
John  Thomas  Goodes  came  to  his  death  while 
a  member  of  the  order  In  good  standing 
"and  that  the  direct  cause  thereof  was  bodi- 
ly Injury  effected  through  external,  violent 
and  accidental  means,  alone.  Independent  of 
all  other  causes,  •  •  *  and  that  such 
death  did  not  happen  directly  or  Indirectly 
in  consequence  of  disease  and  was  not  caus- 
ed wholly  or  in  part  by  bodily  Infirmity  or 
disease,  and  that  there  were  external  and 
visible  evidences  or  marks  of  such  accident 
on  the  body  of  the  deceased;"  that  they  must 
further  find  from  the  evidence  that  "John. 
Thomas  Goodes  accidentally  slipped  and  felL 
from  a  stool  and  that  such  fall  was  the  di- 
rect cause  of  a  bursting  of  the  blood  vessels 
in  the  brain  which  resulted  in  bis  death," 
the  court  telling  the  Jury  In  the  second  in- 
struction that  if  he  fell  and  burst  a  blood 
vessel,  "then  the  fall  was  the  direct  cause 
of  death,  notwithstanding  the  Jury  may  find 
that  said  Goodes  waa  suffering  from  diseas- 
ed arteries,  heart  and  kidneys."  It  Is  6ilR- 
cult  to  understand  how  the  court  could  have 
put  more  plainly  to  the  Jury  the  proiwaitloa 
that  they  were  to  determine  that  the  acci- 
dent was  the  sole,  direct  and  proximate 
cause  of  the  death  of  John  Thomas  Goodea. 
There  is  no  confusion  here;  no  diverting  of 
the  minds  of  the  Jurora.  Th^  were  told 
distinctly  that  unless  the  accident  was  the 
direct  cause  of  the  death  there  could  be  no 
recovery,  and  that  It  his  fiiU  **was  caused 
by  apoplexy  or  a  cerdual  hemoirhaf* 
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brougbt  on  by  a  diseased  condition  of  bis 
arteries,  the  plaintiff  cannot  recorer." 

[I]  Tbey  were  further  told  by  the  first  In- 
BtrucUou  that  they  must  find  tbat  there  were 
external  or  Tisible  evidences  of  accident  or 
marks  on  the  body  of  the  deceased.  That 
Is  a  correct  proposition,  as  will  be  seen  by 
reference  to  United  States  Mutual  Accident 
Ass'n  V.  Barry,  131  U.  S.  100,  loc.  dt.  Ill,  9 
Sup.  Ct  755,  33  L  Ed.  60,  and  United  States 
Mutual  Accident  Ass'n  t.  Newman,  S4  Va. 
62,  loc.  dt  56,  3  S.  E.  805,  as  well  as  in 
other  cases  cited  by  counsel.  In  the  Barry 
Case,  supra,  the  district  Judge  who  tried  the 
case,  in  charging  the  Jury,  said:  "Visible 
sigus  of  Injury,  within  the  meaning  of  this 
certificate,  are  not  to  be  confined  to  broken 
limbs  or  bruises  on  the  surface  of  the  body. 
There  may  be  other  external  Indications  or 
evidence  which  are  visible  signs  of  Internal 
injury.  Complaint  of  p&ln.  Is  not  a  visible 
sign,  because  pain  you  cannot  see.  Com- 
plaint of  Internal  soreness  la  not  such  a  sign, 
for  that  yon  cannot  see,  but  If  the  Internal 
injury  produces,  for  example,  a  pale  and 
sickly  look  in  the  face,  it  it  causes  vomlt- 
iDg  or  retching,  or  bloody  or  unnatural  dis- 
charges from  the  bowels,  If,  In  short,  it  sends 
forth  to  the  observation  of  the  eye.  In  the 
struggle  of  nature  any  signs  of  the  injury, 
then  those  are  external  and  visible  signs, 
provided  they  are  the  direct  results  of  the 
injury."  This  part  of  the  charge  was  ap- 
proved by  the  Supreme  Court 

[S]  There  was  direct  evidence  in  the  case 
at  bar,  contradicted  It  to  true,  that  blood  Is- 
sued from  the  ear  and  nostril  of  the  de- 
ceased.   Tbat  was  a  visible  sign. 

With  these  incidental  propositions,  as  we 
may  call  them,  disposed  of,  we  return  to  the 
consideration  of  that  involved  in  the  giving 
of  the  second  Instruction  at  tlie  instance  of 
plaintiff  and  the  fifth  given  by  the  court  of 
its  own  motion,  and  the  refusal  of  the  in- 
structions asked  by  defendant,  which,  in 
brief,  as  before  stated,  presents  the  question 
as  to  the  propriety  of  the  Jury  taking  into 
consideration  the  diseased  condition  of  the 
arteries,  heart  and  kidneys  of  John  Thomas 
Goodes  In  arriving  at  the  determination  of 
the  question  as  to  whether  the  fall  was  the 
direct  cause  of  his  death. 

In  support  of  their  contention  that  but  for 
the  diseased  condition  of  his  body  the  acci- 
dent would  not  have  caused  the  death  of 
John  Thomas  Goodes  and  that  If  that  was 
80  there  could  be  no  recovery,  we  are  cited 
by  the  learned  counsel  for  appellant  to  the 
cases  of  National  Masonic  Accident  Ass'n  v. 
Shryoek,  73  Fed.  774,  20  C.  C.  A.  3,  Travel- 
ers' Tub.  Co.  v.  Selden,  78  Fed.  285,  24  O. 
C.  A  92,  Commercial  Travelers*  Mut  Acci- 
dent AsB'n  Pulton,  79  Ted.  423,  24  C.  0. 
A  654,  and  Hubbard  v.  Mut  Accident  Ass'n 
(C.  C.)  98  Fed.  930.  We  are  also  dted  by 
these  counsel  to  Carr  v.  Padflc  Mut  Life 
Ins.  Co,  100  Mo.  App.  602,  75  S.  W.  180,  and 
Fetter  t.  FideUty  ft  Gasiiall7  Co,  174  Mo. 


256,  73  S.  W.  592,  61  L.  R.  A.  459,  97  Am. 
St  Rep.  560,  In  addition  to  these  cases,  In 
snpport  of  the  proposition  that  when  the 
violence  of  the  injury  was  not  alone  sufil- 
dent  to  account  for  death,  and  the  extotence 
of  the  disease  to  an  essential  factor  in  the 
fatal  result,  plaintiff  to  not  entitled  to  re- 
cover under  the  terms  of  the  contract  In- 
volved In  thto  case.  Western  Commerctol 
Travelers'  Ass'n  v.  Smith,  85  Fed.  401,  29  C. 
C.  A  223,  40  U  B.  A  663,  Is  also  dted.  It 
Is  true  that  the  Kansas  City  Court  of  Ap- 
peals, in  Carr  v.  Padfic  Mut.  Life  Ins.  Co., 
supra,  did  hold,  following  Commerctol  Trav- 
elers' Mut  Acddent  Ass'n  v.  Fulton,  supra, 
ttiat  under  a  policy  of  acddent  insurance 
which  provides  that  it  shall  not  extend  to 
nor  cover  accidental  injuries  or  death  re- 
sulting from  or  caused  directly  or  Indirectly, 
wholly  or  in  part  by  disease  in  any  form, 
there  can  be  no  recovery  for  the  death  of 
the  insured  if  he  had  a  disease  but  for 
which  death  would  not  have  resulted  from 
the  acddent  The  Kansas  City  Court  of  Ap- 
peals further  dtes  in  support  of  thto  Nation- 
al Masonic  Acddent  Ass'n  v.  Shryock,  supra, 
and  other  cases  which  so  decide,  notably 
Travelers'  Ins.  Co.  v.  Selden,  supra ;  Com- 
merctol Travelers'  Mut  Acddent  Ass'n  v. 
Fulton,  supra;  and  Hubbard  t.  Mut  Acd- 
dent Ass'n,  supra. 

The  opinion  In  the  Carr  Case,  supra,  was 
handed  down  June  8,  1903.  Two  months 
before  that  namely,  on  April  1, 1903,  our  Su- 
preme Court  handed  down  its  opinion  in  Fet- 
ter V.  Fidelity  ft  Casualty  Co.,  supra.  It  to 
not  referred  to  in  the  Carr  Case  and  In  all 
probability  was  not  called  to  the  attention 
of  the  Kansas  City  Court  of  Api>eals  when  it 
handed  down  Ito  dedslou  in  the  Carr  Case. 
We  think  that  the  decision  in  the  Fetter 
Case  to  contrary  to  that  of  the  Kansas  City 
Court  of  Appeals  In  the  Carr  Case,  and,  as 
we  shall  hereafter  show,  does  not  sustain 
but  is  adverse  to  the  claim  of  appellant 
We  had  occasion  to  consider  the  Fetter  Case 
In  the  case  of  Bdle  v.  Travelers'  Protective 
Ass'n,  155  Mo.  App.  629,  135  S.  W.  497.  In 
the  Belle  Case  we  held.  In  effect  that  the 
policy  in  question  excepted  from  ito  provi- 
sions of  indemnity  death  caused  wholly  or 
in  part  by  bodily  or  mental  Infirmity  or 
disease.  Thto  tonguage  we  held  means  noth- 
ing more  than  that  the  ptolntlff,  to  recover, 
was  only  bound  to  prove  that  the  acddent 
and  not  the  infirmity  with  which  the  Insured 
was  inflicted,  was  the  proximate  cause  of 
death.  In  the  Belle  Case  we  referred  to  and 
quoted  approvingly  Drtokell  v.  United  States 
Health  A  Acddent  Ins.  Co.,  117  Mo.  App.  362. 
93  S.  W.  880.  There  the  policy  provided,  in 
effect  that  it  was  payable  only  and  In  case 
death  should  result  solely  from  external  In- 
juries, and  It  was  said,  and  thto  we  quoted 
approvingly  in  the  Belle  Case  (155  Mo.  App. 
loc.  dt  646,  136  S.  W.  loc  dt  502)  tbat  "the 
only  reasonable  interpretation  to  be  ptoced 
upon  thto  danse  to  to  say  tbat  the  lojiuy 
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most  stand  out  as  the  predominant  factor  in 
the  production  of  the  result  and  not  tliat  It 
must  have  been  so  vlmlent  In  character  as 
necessarily  and  inevitably  to  have  produced 
that  result  regardless  of  all  other  conditions 
and  circumstances.  •  •  •  When  evidence 
is  Introduced  that  points  to  the  Injury  as  the 
sole  active  force  that  brings  into  operation 
death-producing,  agencies,  the  issue  of  the 
proximate  cause  Is  one  of  fact  for  the  Jury 
and  not  of  law  for  the  court."  That  onr 
brethem  of  the  Kansas  City  Court  of  Ap- 
peals fell  In  line  with  what  we  understand 
to  be  the  decision  of  our  Supreme  Court  In 
the  Fetter  Case,  seems  very  clear  from  a 
consideration  of  the  decision  of  that  court  in 
Hooper  V.  Standard  Ufe  &  Accident  Ina  Co., 
166  Mo.  App.  209,  148  S.  W.  116.  In  that 
case  the  trial  court  instructed  the  Jury  that 
If  they  found  and  believed  from  the  evidence 
that  Hooper  was  stricken  with  apoplexy 
while  riding  in  the  street  car  and  that  be 
was  BO  stricken  either  while  sitting  in  a 
seat  or  in  an  attempt  to  arise  therefrom,  and 
that  such  apoplery  caused  his  death,  then 
It  was  the  duty  of  the  Jury  to  return  a  ver- 
dict In  favor  of  defendant,  and  that  if  the 
jary  should  believe  from  the  evidence  that 
the  death  of  Mr.  Hooper  was  caused  by 
apoplexy  resulting  from  a  diseased  condition 
of  his  body,  it  was  their  duty  to  return  a 
verdict  In  favor  of  defendant,  "regardless  o1 
all  other  questions  in  the  case.'"  These  in- 
structions are  held  by  the  Kansas  (Mty  Court 
of  Appeals  to  have  been  erroneous;  that 
while  from  the  evidence  of  defendant  It 
might  appear  that  the  deceased  had  died 
from  apoplexy  caused  by  a  diseased  condition, 
that  Is  that  he  would  not  have  died  but  for 
that  condition  and  therefore  under  the  terms 
of  the  instruction  the  verdict  must  be  for 
defendant,  yet  the  evidence  for  plaintiff  was 
to  the  effect  that  If  the  accident  of  his  fall- 
ing had  not  happened  he  would  not  have 
been  stricken  with  apoplexy.  So  that  "the 
effect  of  the  instruction,"  (given  at  the  In- 
stance of  defendant),  says  Judge  Ellison, 
"was  to  cut  out  plaintiff's  theory  of  her 
case;  especially  when  there  was  added  (by 
the  court)  the  words  (to  the  fourth  Instruc- 
tion) 'regardless  of  £11  other  questions  in  the 
case.' "  It  is  clear,  we  think,  that  the  Kan- 
sas City  Court  of  Appeals  has  here  greatly 
modified  the  view  taken  In  the  Carr  Case  by 
this  decision  in  the  Hooper  Case. 

Tbe  leading  case  sustaining  the  position 
taken  by  counsel  for  appellant  here  Is  that 
of  National  Masonic  Accident  Ass'n  v,  Shry- 
ock,  supra,  hereafter  referred  to  as  the 
Shryock  Case.  In  that  case  it  Is  said  that 
under  an  accident  policy,  practically  with 
like  conditions  as  In  the  case  before  us,  the 
Insurer  would  not  be  liable.  If  at  the  time  of 
the  acddent,  the  Insured  was  suffering  from 
a  pre-existing  disease,  and  death  would  not 
have  resulted  from  the  accident  In  the  ab- 
sence of  such  disease,  but  that  the  Insured 
had  died  because  the  acddent  aggravated 


the  effect  of  the  disease  or  the  disease  ag- 
gravated the  effects  of  the  accident.  *^e 
death,"  says  Judge  Sanborn,  who  delivered 
the  opinion,  "In  such  a  case  would  not  be 
the  resnlt  of  the  accident  alone,  but  it  would 
be  caused  partly  by  the  disease  and  partly 
by  the  accident,  and  the  contract  exempted 
the  association  from  liability  therefor."  Sev- 
eral cases  are  dted  by  the  learned  circuit 
Judge  in  support  of  this  proposition.  Fol- 
lowing this  are  the  federal  decisions  which 
we  have  above  referred  to  as  relied  upon  by 
counsel  for  appellant,  namely,  Travelers'  Ins. 
Co.  V.  Selden,  supra,  Commercial  Travelers' 
Mutnal  Accident  Ass'n  v.  Pulton,  supra. 
Western  Commercial  Travelers'  Ass'n  v. 
Smith,  supra,  and  Hubbard  v.  Mutual  Acci- 
dent Ass'n,  supra. 

Travelers'  Ins.  Co.  v.  Selden,  supra,  while 
referring  to  the  Shryock  Case,  supra,  can 
hardly  be  said  to  be  applicable,  as  the  un- 
disputed evidence  of  the  case,  even  that  on 
the  part  of  plaintiff  there,  who  was  defend- 
ant In  error,  showed  that  the  death  was  the 
result  of  apoplexy,  and  there  was  no  evi- 
dence tending  to  show  that  tlie  deceased  had 
been  Injured  through  any  external,  violent 
or  accidental  means  whatever.  On  this 
showing  the  Circuit  Court  of  Appeals  very 
properly  held  that  the  trial  court  should 
have  directed  the  Jury  to  find  for  the  de- 
fendant on  the  rule  announced  by  Mr.  Jus- 
tice Gray  In  Randall  v.  Baltimore  ft  Ohio 
Railroad  Co.,  supra.  What  Is  said  in  this 
Selden  Case  about  the  Shryock  Case,  supra, 
therefore,  was  outside  of  the  decision. 

Commercial  Travelers'  Mutnal  Accident 
Ass'n  V.  Fulton,  supra,  It  may  be  conceded, 
practically  adopts  the  view  previously  ex- 
pressed 1^  Judge  Sanborn  in  tbe  Shryock 
Case. 

Western  Commercial  Travelers'  Ass'n  v. 
Smith,  supra,  wUle  adopting  the  view  ex- 
pressed In  the  Shryock  Case  on  the  above 
point,  resulted  in  favor  of  the  plaintiff  lie- 
low. 

Hubbard  v.  Mutual  Accident  Ass'n,  supra, 
a  decision  by  a  District  Judge  holding  Cir- 
cuit Court,  follows  the  Shryock  Case  on  this 
proposition. 

It  has  been  said  In  critldsm  of  the  Shryock 
Case,  supra,  that  this  particular  part  of  It  Is 
obiter  In  that  case.  However  that  may  be, 
it  undoubtedly  has  been  followed  In  other 
cases  by  the  federal  courts.  It  was  dted  by 
the  Kansas  City  Court  of  Ai^jeals  In  the 
Carr  Case,  supra,  approvingly.  It  was  call- 
ed to  tbe  attention  of  our  Supr^e  Court 
In  the  Fetter  Case  by  counsel  who  repre- 
sented the  appellant  in  that  case,  but  while 
not  referred  to  by  name  by  onr  Supreme 
Court  In  Its  opinion  In  the  Fetter  C&ai6,  ob- 
viously was  not  accepted. 

On  practically  a  like  policy  or  certificate 
of  membership  as  that  Involved  in  the  Shry- 
(xik  Case,  which  had  been  before  the  United 
State  Circuit  Court  of  Appeals,  and  invoW- 
ing  tbe  sa'me  accident  and  to  tlie  same  lib- 
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dtrtdnal  tbe  question  which  had  been  be- 
fore the  federal  court  came  before  the  Su- 
preme Court  of  Nebraska,  in  the  case  of 
Modem  Woodmen  Accident  Ass'n  y.  Shry- 
ock,  54  Neb.  2S0,  74  N.  W.  607.  39  L.  R.  A. 
826,  hereafter  referred  to  as  the  Modem 
Woodmen  Case.  Both  policies  or  certificates 
were  issued  In  Nebraska  and  were  Nebraska 
contracts.  In  the  Modem  Woodmen  Case, 
referring  to  the  Shryock  Case,  the  Supreme 
Court  of  Nebraska,  on  carefnl  consideration 
and  examination  of  the  authorities  dted  by 
Judge  Sanborn  in  support  of  his  views,  ex- 
plicitly refused  to  follow  him  on  the  propo- 
sition here  involved,  analyzing  the  cases  cited 
by  Judge  Sanborn  and  citing  many  authori- 
ties, not  only  from  the  reports  of  the  state 
of  Nebraska  but  elsewhere  in  support  of  the 
contrary  view.  In  the  Modern  Woodmen 
Case,  following  the  practice  In  Nebraska,  the 
trial  court  had  submitted  certain  special  In- 
terrogatories to  the  Jury  which  the  Jury 
were  required  to  answer.  The  first  interrog- 
atory Is,  Did  Shryock,  on  the  day  named, 
meet  with  an  accident  In  the  city  of  Omaha, 
whereby  he  received  external  and  violent 
bodily  injury?  To  this  the  jury  returned 
the  answer,  "Yes."  Second.  Did  Shryock, 
prior  to  and  at  the  time  of  his  death,  have 
fatty  degeneration  of  the  heart?  The  Jury 
answered,  "Yes."  Third.  "If  you  answer 
that  William  B.  Shryock  received  an  acci- 
dental, external,  and  violent  bodily  injury, 
did  that  injury  alone  cause  his  death?"  The 
Jury  answered,  "Yes."  Fourth.  "If  you  an- 
swer that  William  B.  Shryock.  prior  to  and 
at  the  time  of  his  death,  had  fatty  degen- 
eration of  the  heart,  did  that  disease  alone 
cause  his  death?"  The  Jury  answered,  "No." 
Fifth.  "What  was  the  cause  of  the  death  of 
William  B.  Shryock?"  The  Jury  answered, 
"By  violent  bodily  injury,  he  at  the  time 
having  fatty  degeneration  of  the  heart." 

There  was  a  verdict  for  the  plaintiff  Shry- 
ock  and  it  was  from  the  Judgment  on  this 
the  appeal  was  taken  to  the  Supreme  Court 
of  Nebraska.  Entirely  disagreeing  with  the 
conclusion  arrived  at  by  the  United  States 
drcult  Court  of  Appeals  in  the  Shryock  Case, 
on  a  like  certificate  and  the  same  acciden- 
tal death,  the  conclusion  arrived  at  by  the 
Suiffeme  Court  of  Nebraska  was  that  wheth- 
er an  accident  or  a  disease  caused  the  death 
of  a  party  whose  life  was  insured  against 
death  by  accident,  was  the  sole  question 
which  should  be  submitted  to  and  determin- 
ed by  a  Jury;  unless  with  reference  to  that 
proposition  the  proofs  are  so  convincing  that 
All  reasonable  men,  in  the  fair  exercise  of 
their  judgment,  would  be  brou^t  to  adopt 
the  same  conduslon.  In  other  words,  the 
conduslon  of  the  Supreme  Court  of  Ne- 
braska is  that  the  fact  that  at  the  time  of 
sustaining  the  accident  the  deceased  may 
have  had  other  diseases,  does  not  bar  a  re. 
covery,  it  the  accident  in  itself,  and  not  these 
dlseaaea,  was  the  sole  cause  of  the  death. 
We  refer  to  tilis  dedston  of  .Uie  Siqireiiie 


Court  of  Nebraska  without  further  quota- 
tion, as  a  sufficient  answer,  in  our  minds, 
to  the  ailment  advanced  in  the  United 
State  Circuit  Court  of  Appeals  In  the  Shry- 
ock Case.  While  we  are  not  bound  or  con- 
trolled by  the  decisions  of  either  of  these 
courts,  we  recognize  them  as  composed  of 
Judges  of  great  ability,  and  as  between  them 
we  accept  that  of  the  Supreme  Court  of 
Nebraska  as  in  harmony  with  the  decisions 
of  our  own  courts  as  expressed  in  the  cases 
heretofore  dted,  particularly  with  the  deci- 
sion of  our  Supreme  Court  in  the  Fetter 
Case,  supra.  In  this  latter  case  Judge  Val- 
llant,  who  delivered  the  opinion,  holds  that 
where  It  Is  agreed  In  an  accident  policy  to 
pay  in  case  the  Injuries  result  In  the  death 
of  the  Insured  and  it  appears  that  they 
are  sustained  through  external,  violent  and 
accidental  means,  independent  of  all  other 
causes,  the  causes  meant  are  the  proximate 
or  direct,  not  the  remote  causes ;  such  a,  pol- 
icy meaning  that  the  accident  must  be  the 
sole  and  only  direct  cause  of  the  insured's 
death,  and  does  not  ipean  that  the  benefld- 
aries  cannot  recover,  If  the  acddent  hasten- 
ed on  or  accelerated  some  hidden  or  hither- 
to concealed  disease  so  as  to  cause  death,  or 
If  the  acddent  superinduced  or  generated 
a  disease  which  caused  his  death. 

It  is  not  out  of  the  way  to  call  attention 
to  the  fact  that  this  same  view,  entertained 
by  our  Supreme  Court  and  announced  In  the 
Fetter  Case  and  by  our  court  In  the  Drls- 
kell  and  Belle  Cases,  supra,  has  not  only 
the  supirort  of  the  dedslon  of  the  Supreme 
Court  of  Nebraska  In  the  Modem  Wood- 
men  Case,  supra,  but  finds  support  In  at 
least  two  decisions  of  the  English  courts. 
One  of  these  is  by  its  Court  of  Appeals  in 
the  case  of  Wlnspear  v.  Accident  Insurance 
Co.,  Limited,  6  Q.  B.  Dir.  Law  Reports 
(1880-1881)  42.  It  appears,  as  stated  by  Lord 
Chief  Justice  Coleridge,  that  the  Insured 
died  from  drowning  In  the  waters  of  a  brook 
into  which  he  fell  whilst  in  an  epileptic  fit 
Drowning,  says  the  learned  Chief  Justice, 
within  the  meaning  of  the  policy,  is  a  death 
"by  acddental,  extemal  and  visible  means." 
"I  am  therefore  of  opinion,"  says  the  Chief 
Justice,  "that  the  injury  from  whldi  he  died 
was  a  risk  covered  by  this  policy,  aod  the 
only  question  then  remaining  is  whether  the 
case  la  within  the  proviso  which  provides 
that  the  insurance  'shall  not  extend  to  death 
by  Buidde,  whether  felonious  or  otherwise, 
or  to  any  Injury  caused  by  or  arising  from 
natural  disease,  or  weakness  or  exhaustion 
consequent  upon  disease.*  It  is  certainly 
not  within  the  first  part  of  this  proviso,  be- 
cause the  death  was  not  so  occasioned,  nei- 
ther does  it  appear  to  me  that  the  cause  of 
the  death  was  within  those  latter  words  of 
the  proviso.  The  death  was  not  caused  by 
any  natural  disease  or  weakness  or  exhaus- 
tion consequent  upon  disease,  but  by  the  ac- 
ddent of  drowning.  I  am  of  opinion  that 
those  words  In  the  proviso  mean  what  they 
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say,  and  tliat  they  point  to  an  Injury  cann- 
ed by  n&tural  disease,  as  if  for  instance  in 
the  present  case,  epilepsy  had  really  been  the 
canse  of  the  death.  The  death,  however,  did 
not  arise  from  any  such  cause,  and  those 
words  have  no  application  to  the  case,  and 
therefore  the  Judgment  of  the  Exchequer  Di- 
vision must  be  afflrmed." 

The  other  English  case  is  Lawrence  t.  Ac- 
cidental Insurance  Co.,  7  Q.  B.  Dlv.  Law 
Reports  a880-1881)  216.  a  case  in  which  the 
Insured,  while  at  a  railway  station,  was 
seized  with  a  fit  and  fell  forwards  ott  the 
platform  across  the  railway,  when  an  en- 
gine and  cars  which  were  passing  went  over 
his  body  and  killed  him.  The  Queen's  Bench 
Division,  Lord  Coleridge,  Chief  Justice,  pre- 
siding, held  that  the  death  of  the  Insured  was 
caused  by  an  accident  within  the  meaning 
of  the  policy  and  that  the  insurers  were  li- 
able. The  principal  opinion  was  delivered 
by  Mr.  Justice  Deuman.  Mr.  Justice  Wil- 
liams, in  a  concarrlng  opinion,  refers  to  the 
well  known  maxim  of  Lord  Bacon  which, 
as  Mr.  Justice  Williams  says,  '^s  applicable 
to  all  departments  of  the  law,"  and  di- 
rectly applicable  to  the  case  before  the  court. 
He  quotes  Lord  Bacon's  language  in  his 
Maxims  of  the  Law,  Reg.  1,  as  running  thus: 
"It  were  infinite  for  the  law  to  consider  the 
causes  of  causes,  and  their  impuMona  one  of 
another;  therefore  it  contenteth  itself  vritb 
the  immediate  cause."  Applying  this,  Mr, 
Justice  Williams  says  tttat  according  to  the 
true  principles  of  law  we  are  to  look  at  only 
the  Immediate  and  proximate  cause  of  death, 
"and  it  seems  to  me  to  be  impracticable  to 
go  back  to  cause  upon  cause,  which  would 
lead  us  back  ultimately  to  the  birth  of  the 
person,  for  if  he  had  never  been  bom  the 
accident  would  not  have  happened." 

It  will  be  observed  that  the  questions  sub- 
emitted  In  the  Modem  Woodmen  Case,  calling 
for  special  findings  by  the  Jury,  practically 
put  the  case  before  the  Jury  in  the  exact 
light  and  on  the  same  Issue  that  the  trial 
court  Id  the  case  at  bar  put  this  case  by  the 
instructions  given.  It  follows  that  it  would 
have  been  error  to  have  given  any  of  the 
instructions  asked  by  defendant,  appellant 
here,  and  which  we  have  set  out  as  refused. 
They  were  properly  refused  as  submitting  to 
the  jury  a  case  not  within  the  terms  of  the 
policy. 

It  is  to  be  remembered  in  cases  of  acci- 
dent insurance  no  physical  examination  is 
made,  no  warrantlea  of  health  required  or 
given.  Certainly  none  appear  to  have  been 
in  the  case  before  us.  There  is  no  pretense 
of  warranties  of  health  or  physical  condi- 
tion having  been  aacted  from  the  Insured. 
He  vras  accepted  as  a  risk  in  the  condition 
in  which  the  company  found  him  at  the  time, 
with  die  explicit  provision,  however,  that 
to  make  the  company  liable,  the  death  must 
result  wle^  from  accident.  It  cannot  be 
successfully  argued,  as  is  here  In  effect  at- 
tempted, that  any  dlstincdon  Is  to  be  made 


or  exemption  claimed  becatias  tbe  subject  of 
the  accident  was  more  liable  to  die  from  ac- 
cident, being  in  one  physical  condition  or 
In  another.  We  all  know,  it  Is  a  matter  of 
common  experience  and  common  Imowledge, 
that  if  a  young  man  25  years  of  age  breaks 
a  limb  the  broken  limb  knits  much  more 
rapidly  and  completely  in  a  man  at  that 
than  in  one  of  the  age  of  60  years.  Men  70 
years  of  age  or  over  are  not  usually  insured 
by  accident  companies.  Parallels  ml^t  be 
run  Indefinitely  In  this  line.  Injury  to  a  per- 
fectly healthy  man  is  never  as  apt  to  result 
fatally  as  In  the  case  of  a  man  who  is  weak- 
ened by  disease,  or  where  one  man  is  much 
stronger,  physically,  than  another. 

While  there  was  testimony  from  surgeons 
called  by  the  d^endant,  to  the  effect  that  In 
their  opinion  Mr.  Goodes  died  of  apoplexy 
and  not  from  the  effects  of  the  taU,  none  of 
them  would  be  held  to  give  It  as  an  opinion 
that  death  would  have  occurred  when  It  did 
but  for  the  fall.  That  must  be  so,  for  who, 
expert  or  layman,  whose  opinion  would  be 
of  any  probative  force,  would  be  accepted  as 
giving  testimony  of  any  value,  if,  with  tiie 
facts  developed  by  the  autopsy,  he  should 
undertake  to  say  that  any  of  the  ascertained 
conditions  would — absent  the  accident — have 
produced  the  death  at  this  time.  Men  have 
lived  for  many  years  with  Bright* s  Disease^ 
impaired  arteries,  unsound  -  heart,  diseased 
conditions  far  more  advanced  than  hae 
found.  Bo  that,  at  the  ead,  we  must  face 
this  question.  Did  Mr.  Goodes  die  from 
disease  present  in  his  system,  or  from  tbe 
accident?  If  from  the  disease,  there  would 
be  no  UabiUty ;  if  from  the  acddoit.  llabU- 
ity  was  Imposed.  This  was  the  question  sub- 
mitted to  the  Jury  by  proper  instmctlons.  It 
was  for  them  to  answer  it  under  the  evi- 
dence. They  answered  It  In  fiiTor  of  die 
plalnUff. 

If  this  company  had  wished  to  place  its 
risk  on  the  line  of  health  or  physical  condi- 
tion, or  age.  It  should  have  done  so  in  its 
contract;  its  rates  would  probably  have  been 
adjusted  accordingly.  It  did  nothing  of  the 
kind.  It  CTpressly  contracted  that  it  would 
not  pay  If  the  death  was  the  result  of 
disease;  it  expressly  contracted  to  pay  if 
death  resulted  solely  from  external  accident. 
That  was  the  issue  that  was  &lrly  submitted 
to  the  Jury  in  this  case,  submitted  in  such 
distinct  terms  by  the  Instructions  glvoi  at 
the  instance  of  plaintiff  and  defendant,  that 
it  was  Impossible  for  them  to  have  erred  as 
to  the  law  given  them  by  the  court.  Under 
those  instmctlons,  warranted  by  the  law  and 
the  evidence  tb^  verdict  is  conclnslTe  1190a 
us. 

We  see  no  error  In  the  conduct  of  fbt 
trial,  either  as  to  the  admission  of  teetlmony 
or  the  giving  or  refusal  of  instructlona. 

Tbe  Judgment  of  tbe  drcuit  court  la  af- 
flrmed. 

-  NOBTONI  and  ALLEN,  Jl^  concur. 
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CO. 

(Springfleld  OoDTt  of  Appeato.  IflHonrL  Uaj 

6,  191B.) 

1.  CoimiTTIAHCJJ  (I  14*)— OBOUNDft— AMKND- 

HxiiT  OF  Plkadinob— DiBCRimoR  or  Court. 
Where,  at  the  doae  of  his  evidence,  the 
plaiatifT,  In  an  action  for  personal  iajuries, 
amended  his  petition  by  inserting  in  a  count 
for  negligence  based  upon  section  3140,  Kev. 
St  190U,  requiring  locomotives  to  sound  a 
warning  80  roda  from  road  crosainga,  an  alle- 

eition  of  negligence  for  approaching  a  cross- 
g  at  a  dangerous  speed  without  giving  suffi- 
cient warning,  which  was  substantially  the  same 
negligence  charged  in  the  second  count,  the  re- 
fusal of  the  court  to  grant  a  continuance  to 
the  defendant  because  of  inrpriBe  was  not  such 
an  abuse  of  discretion  as  to  require  a  reversal 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  1$  25,  99-112;  Dec  Dig.  {  14.*] 

2.  Bailboadb  (S  312*)— Highway  CBossmaB 
—Duty  to  Wabn. 

Persons  operating  electric  cars  mnning  at 
a  high  speed  through  the  country  are  required, 
regardless  of  statute,  to  give  effective  and 
timely  warning,  commensurate  with  the  speed 
and  danger,  of  their  approach  to  highway  cross- 
ingt. 

[Eld.  Note^For  other  casea,  see  Bailroada, 
Cent.  Die.  il  988-1001,  1003-1005;  I>e&  Dig. 
I  S12.*] 

8.  Appeai.  and  Erbob  ($  1033*)— Haruixss 
Error  —  Grbob  Fatobabue  to  Appeixant. 
Where  the  instruction,  in  an  action  for 
personal  injories,  required  the  jury  to  find  the 
defendant  guilty  on  Uiree  grounds  of  negligence 
alleged  in  the  petition  before  the  plaintiff  could 
recover,  a  judgment  for  the  plaintiff  will  be 
■nstaioed  if  any  one  of  the  grounds  constitutes 
actionable  negligence  and  Is  supported  by  the 
evidence;  defendant  not  being  entitled  to  com- 
plain of  an  error  affecting  only  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  il  4062-4062;  Dec  Dig.  } 
1088.*] 

4.  Apfbai.  and  Ebbob  (I  980*)  —  Bxview  — 
Evidence— Sufficiency. 

In  determining  upon  appeal  the  sufficiency 
of  evidence  to  austain  a  verdict  for  the  plain- 
tiff, the  court  mast  take  the  evidence  most 
strongly  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3755-3761;  Dec.  Dig.  S 
030.*j 

fi.  Bailboads  (S  312*)— Accidents  at  Cboss- 

IirOB— N  EGUOENCE. 

Where  an  electric  car  approached  a  crosa* 
Ing  at  a  speed  of  30  miles  per  hour  or  more 
without  giving  any  warning  signal  until  within 
300  or  400  feet  of  the  crossing,  those  in  charge 
of  the  car  were  guilty  of  actionable  negligence. 

(Ed.  Note. — For  other  cases,  see  Bailroads, 
Gent  Dig.  H  988-1001,  1008-1005;  IHc.  Dig. 
I  312.*] 

6.  Raiuoadb  (S  350*)— Accidents  at  Cbosb- 

INQS  —  CoNTBIBUTOBY  NEGUOENOE  —  SPEED' 

OF  Pebbon  Injubed. 

Where  a  motorcycle  rider  approached  a 
railroad  croasing  at  a  speed  of  4^  miles  per 
hour,  such  speed  waa  not  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gS  1152-1102;  Dec.  Dig.  {  350.*] 

7.  Railroads  (|  324* )— Accidents  at  Cbobs- 
INGB — Contributory  Negligence— Pabtic- 
itlab  Facts. 

Each  case  for  injuriea  received  at  a  rail- 
road crossing,  where  the  defense  is  contribu- 


tory negligence,  must  depend  on  ita  own  partic- 
ular facts. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  1020-1026;  Dee.  Dig.  |  824.*) 

6.  RAiuoADa  (S  327*)— Accidents  at  Gbchu- 

INGS— CoNTBTBDTOBY  NEOUGENCB— DlTTT  TO 

Look  and  Listen. 

A  railroad  is  in  itself  a  warning  of  dan- 
ger, and  any  one  attempting  to  cross  without 
lookm^  and  listening  to  ascertaiu  whether  a 
tram  is  approaching  Is  guilty  of  contributory 
negligence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  1043-1056;  Dec  Dig.  |  327.*] 

e.  Raiixoads  (I  836*)— Accidents  at  Oioss- 

IS09— Contributory  Negligence— Effect. 
Where  a  traveler  on  a  highway  ia  guilty 
of  contributory  negligence  for  failure  to  use 
due  care  in  approachii^  a  railroad  crossing,  no 
amount  of  negligence  by  the  railroad  company 
will  warrant  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  DliEC.  H  1028,  10S4, 1086-1088;  D«a  Dig. 
I  336.*] 

10.  RaILBOADS  d  827*)— AOOXDBNTS  AT  GBOSS- 
INOS— CONTSIBUTOBT  NEOUOENCB— GONim- 

TJiNQ  Duty. 

The  duty  of  a  person  approaching  a  rail- 
road crossing  to  look  and  listen  is  continuing, 
and  whether  a  single  look  is  sufficient  care  de- 
pends upon  the  circumstances  of  the  parti^lar 
case,  such  as  the  existence  of  obstructions  to 
the  view  and  the  speed  and  mode  of  travel  of 
the  person  injured. 

[Ed.  Note^For  other  cases,  see  Railroads, 
Cent  Dig.  il  1043-1066;  Dec.  Dig.  |  327.*] 

11.  Railboadb  (S  324*)— Accidents  at  Cross- 
ings—Contbibutoby  Neglioencb— Degree 
op  Care. 

A  person  approaching  a  railroad  crossing, 
while  he  may  not  rely  upon  the  presumption 
that  the  company  will  fulfill  its  duty  as  to 
speed  and  warning.  Is  not  held  to  the  higheat 
degree  of  care,  but  need  exercise  only  ordi- 
nary care  to  avoid  Injury  due  to  the  railroad's 
negligence. 

[Ed.  Note.— For  other  caaea,  see  Railroads, 
Cent  Dig.  II  1020-1025;  Dec  Dig.  |  324.*] 

12.  RAiLBOADfl  (S  300*)— Accidents  at  Gboss- 

INQ8  —  Contributory  Neouobnce  —  Evi- 
dence—Sufficiency. 

In  an  action  for  injuries  received  at  a 
railroad  erosfring,  evIdeDce  that  the  plaintiff  ex- 
ercised ordinary  care  in  attempting  to  cross 
the  track  Jn-ld  sufficient  to  justify  a  refusal  to 
direct  a  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  1162-1192;  Dec  Dig.  |  850.*] 

13.  Railroads  (|  327*)— Cbobsino  Accident— 
Contbibutory  Negligence- Motorcyclist. 

A  motorcycle  rider  is  not  bound,  aa  matter 
of  law,  to  stop  or  check  his  machine  when  ap- 
proaching a  railroad  crossing,  irrespective  of  his 
speed,  but  only  when  moving  at  high  speed,  or 
when  necMsary  to  have  a  chance  to  lotik  and 
Usten. 

[Ed.  Note. — For  other  cases,  see  Railroada, 
Cent  Dig.  II  1043-1050;  Dec  Dig.  {  327.*] 

14.  Tbiai,  (I  261*>— InSTBDCnONB— Ebbone- 

ouB  Requests. 

An  instruction  based  in  part  on  a  fact  not 
supported  by  the  evidence  is  properly  refused. 

[Ed.  Note.— For  other  casea,  see  TrlaL  Cent 
Dig.  11  484,  600,  671,  673,  675;  Dec.  Dig.  g 
26l.*J 
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16.  TBIAI.  (I  261*)— iHSTBTJOnOSB— APPLMA- 

BILITT  TO  IS8UXS. 

Instructioiis  based  apoD  an  issue  not  in 
the  case  or  upon  a  count  of  the  petition  which 
was  dismissed  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  587-BG5;  Dec  Dig.  8  251.*] 
16.  Trial  (8  260*)  —  Inhtbuctions  Albeadt 

Given. 

Requested  instrnctiona  Bufficiently  cover- 
ed by  instructions  already  given  are  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  651-659 ;   Dec.  Dig.  g  260.»] 

Fairington,  J.,  dissentiiig. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;  David  R  Blair,  Judge. 

Action  by  J.  W.  Jackson  against  the  Sotilb- 
west  Missouri  Bailroad  Company.  From  a 
Judgment  In  fiivor  of  the  plalntitf,  defendant 
appeals.  Affirmed. 

McReynolds  it  HalUburton,  of  Carthage, 
for  appellant  R.  A.  Mooneyham,  of  Car- 
thage, and  Norman  A.  Cox  and  Hug^  Dabba, 
both  of  Joplin,  for  respondoit 

STURGIS,  J.  The  Injuries  for  which 
plaintiff  brought  salt  and  recovered  Judg- 
ment were  caused  by  his  coming  In  cotllsion 
with  one  of  defendant's  Interurban  cars  run- 
ning on  Its  road  extending  from  Carthage, 
Mo.,  through  Webb  City  and  Joplln  to  Ga- 
lena, Kan.  The  cars  are  propelled  by  elec- 
trldty  and  the  road  is  what  Is  termed  a 
trolley  line,  running  single  cars  thereon. 
The  coUiBiott  occurred  at  a  public  road  cross- 
ing south  of  Webb  City.  This  public  road 
runs  east  and  west  and  forms  the  southern 
boundary  of  that  dty.  The  defendant's  car 
line  crosses  this  at  right  angles.  The  plain- 
tiff was  traveling  eastward  along  this  road 
on  a  motorcycle,  and  defendant's  car  was  go- 
ing south.  The  result  was  that  they  collid- 
ed at  the  crossing  and  plaintiff  was  severe- 
ly injured,  his  skull  fractured,  and  he  re* 
celved  such  permanent  injuries  therefrom  as 
will  Justify  a  Judgment  of  97,600,  provided 
defendant  is  to  be  held  lesponsible  fbr  his 
injury. 

As  is  usual  in  this  class  of  cases,  the 
plaintiff  claims  that  the  acddent  was  whol- 
ly due  to  the  Aiult  and  negligence  of  de- 
fendant On  the  other  band,  the  defendant 
says  that  plaintiff  was  not  without  fault  and 
negligence  on  hts  part,  and  that,  his  in- 
juries were  caused  wholly  or  partially  by 
his  own  negligence.  The  spedfic  acts  of 
negligence  set  out  by  plaintiff  in  his  petition 
are:  First,  negligently  falling  to  ring  the 
bell  or  gong  thereon  at  a  distance  of  80 
rods  from  said  crossing  and  to  keep  same 
ringing  until  said  car  had  crossed  said 
highway,  and  also  failed  to  sound  the  whis- 
tle on  said  car  at  a  distance  of  80  rods  from 
said  crossing  and  to  sound  said  whistle  at 
intervals  until  said  car  had  eroded  said 
highway;  second,  running  at  a  greater  rate 


of  speed  tiian  16  miles  per  Iiour  In  vloIatloD 

of  the  ordinances  of  Webb  City;  third.  Di- 
ligently approaching  the  crossing  at  a  ni{M 
and  dangerous  rate  of  speed  without  giTlng 
any  warning  sufficient  to  notify  plaintiff 
that  £aid  car  was  coming  and  negUgenOy 
falling  to  ring  the  bell  and  sound  the  wUs- 
tle  on  said  car  at  a  sufficient  distance  from 
said  crossing  to  give  plaintiff  and  peraons 
approaching  said  crossing  along  said  tii^- 
way  notice  of  the  approadi  of  said  car,  and 
negligently  falling  to  give  any  warning  suffi- 
cient to  notify  persona  approaching  said 
crossing  of  the  approach  of  said  car.  The 
answer  of  defendant,  after  admitting  its  in- 
corporation under  the  general  railroad  laws 
of  Missouri  and  its  operation  of  an  interur- 
ban electric  railway  system  for  carrying  pas- 
sengers, is  a  general  denial  and  this  affirm- 
ative defense:  "Defendant,  further  answer- 
ing, says  that  the  accident  and  Injuries,  if 
any,  received  by  plaintiff  were  caused  sole- 
ly and  wholly  by  the  fault  and  negligence  of 
the  plaintiff  in  that  the  plaintiff,  riding  a 
motorcycle,  approached  the  track  of  defaid- 
ant's  railroad  from  the  west  at  an  exceed- 
ingly rapid  rate  of  speed,  and  without  look- 
ing or  listening  for  a  car  thereon,  when  by 
looldng  he  could  have  seen,  and  by  listening 
he  could  have  heard,  attempted  to  cross  said 
railroad,  and  did  cross  the  west  track  of  said 
road  with  his  motorcycle,  when  for  some 
cause  or  other  plaintiff  slipped  off  the  back 
end  of  his  motorcycle  and  was  caught  by  the 
east  step  of  the  car  running  on  the  wert 
track  of  said  road,  all  of  which  was  with- 
out fault  or  negligence  on  the  part  of  this 
defendant." 

[1]  The  petition  was  originally  in  two 
counts,  and  at  the  close  of  his  evidence  lu 
chief  plaintiff,  by  leave  of  court,  amended 
his  first  count  by  inserting  the  third  ground 
of  ne^gence  as  above  mentioned,  niere- 
upon  defendant  filed  an  affidavit  of  Buiprlse 
and  asked  for  a  oontlnuaiice.  Hits  was  re- 
fused, and  the  oonrt's  action  In  this  resipeet 
la  assigned  as  error.  As  rabstantially  thla 
same  ground  of  neii^gaKe  was  already  In 
the  second  count  of  the  peUtimi,  and  so  eon- 
stitttted  a  part  of  plaintUTs  cause  of  action 
wbt<A  defendant  was  required  to  meet.  Its 
insertion  in  the  first  count  could  not  have 
mided  defendant  to  his  Injury.  At  least  It 
was  not  such  an  abuse  of  the  court's  discre- 
tion In  such  matter  as  to  coil  for  a  reversal 
of  the  case.  This  assignment  is  Oierefore 
ruled  against  the  defendant 

It  will  be  noted  that  there  are  Uuee 
groimds  of  negligence  allied  by  plaintiff 
wltii  reference  to  the  miming  of  deflmd- 
ant'8  car:  (1)  Exceeding  the  apeed  limit  of 
IS  miles  an  hour  in  violation  of  the  codl- 
nances  of  Webb  City ;  (2)  fbUlng  to  ring  the 
ben  or  sound  the  whistle  not  less  than  80 
rods  from  the  public  crossing  as  reqniicd 
by  statute  (section  8140.  B.  S.  1909),  relat- 
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Ing  to  railroads  generally;  (3)  common-law 
negligence  in  approaching  and  passing  over 
a  much  traveled  road  crossing  at  a  high 
rate  of  speed  without  giving  any  sufficient 
and  timely  alarm  or  warning  of  the  ap- 
proacliing  car.  Much  Is  said  In  the  briefs 
of  counsel  as  to  whether  or  not  section  3140, 
R,  S.  1009,  requiring  a  bell  to  be  placed  on 
all  locomotive  engines  and  to  be  rung  at 
least  80  rods  from  public  crossings  and  kept 
ringing  until  It  shall  cross  the  road,  or  that 
a  steam  whistle  shall  be  attached  to  the  en- 
gine and  shall  be  sounded  and  kept  sound- 
ing at  intervals  for  a  like  distance,  should 
be  made  to  apply  to  Interurban  cars  pro- 
pelled by  electricity.  It  is  argued  by  de- 
fendant that  the  reading  of  said  section  con- 
clusively refutes  the  idea  that  It  applies  to 
anything  except  railroads  operated  by  steam 
engines.  This  is  an  old  statute  and  certain- 
ly was  not  Intended,  when  enacted,  to  ap- 
ply to  other  than  steam  railroads.  On  the 
other  hand,  It  Is  argued  by  plaintiff  and 
admitted  by  defendant  that  defendant  is  In- 
corporated under  the  general  railroad  act  ap- 
plying to  steam  railroads,  and  therefore  as- 
sumed all  the  obligations  and  liabilities  of 
steam  railroads;  that  the  spirit  and  intent 
of  the  statute  la  that  of  public  safety  and 
Bliould  apply  to  all  raiddly  moving  and  dan- 
gerous cars,  regardless  of  the  motive  power. 
This  is  a  somewhat  new  question  in  this 
states  and  the  excellent  briefs  of  counsel  on 
both  sides  preset  most,  If  not  all,  the  au- 
thorltiea  bearing  directly  or  Indlredly  on 
this  question.  The  plaintiff  cltea  as  mp- 
porting  tals  position:  Commonwealth  t. 
Railroad.  141  Ky.  683,  183  S.  W.  280;  Balti- 
more Bailroad  t.  Wbeelo',  68  111.  App.  103; 
piTmingham  Railroad  v.  Jae(^i  92  Ala.  187, 
9  South.  320,  12  L.  R.  A.  680;  Hannah  T. 
Railway,  81  Mo,  App.  78.  The  defendant 
dtea,  as  sopporting  Its  contention,  Fallon  t. 
Street  Railway,  171  Mass.  249,  60  N.  EL  686; 
Transit  Co.  v.  Andls,  33  Ind.  App.  626,  72 
N.  E.  145;  Stmnahan  t.  Railway,  84  N.  T. 
308;  Thyng  r.  Railroad,  156  Mass.  13,  30 
N.  E.  169,  32  Am.  St  Rep.  426;  Henson  T. 
Railroad,  110  Mo.  Ai^  {»5,  86  S.  W.  697: 
Jarvls  T.  Hitch,  161  Ind.  217,  67  N.  B.  1067. 

[2]  Whatever  may  be  the  proper  solution 
of  this  question  as  to  whether  the  particular 
signals  and  at  the  particular  distances  re- 
quired by  statutes  primarily  intended  for 
steam  railroads  shall  be  applied  to  electric 
cars  running  at  a  high  rate  of  speed  through 
the  country,  it  is  of  more  importance  to  the 
instant  case  to  note  that  all  the  authorities 
agree  that  the  persons  operating  such  elec- 
tric road  and  cars  are  required,  regardless  of 
statute,  to  give  effective  and  timely  warnings 
commensurate  with  the  speed  and  danger 
likely  to  result  from  runoiog  the  same.  Bak- 
er V.  Railroad,  147  Mo.  140,  160,  48  S.  W. 
838 ;  Cincinnati  Electric  Railroad  v.  Lobe,  68 
Ohio  St.  101.  67  N.  E.  161,  67  U  B.  A  637; 
Anrora  t.  Traction  Ca«  227  lU.  485,  81  N.  XL 


544.  118  Am.  St  Rep.  284 ;  Spalding  v.  Rail- 
road, 225  111.  585,  80  N.  E.  327;  Pacific  Rail- 
road v.  Moffatt,  S6  Kan.  667,  44  Pac.  607; 
Elliott  on  Railroads  (2d  Ed.)  H  1155,  1166; 
Booth  on  Street  Railroads  (2d  Ed.)  {  431; 
Hannah  v.  Railroad,  81  Mo.  App.  78. 

[3]  We  need  not  decide  this  point  or  dls* 
cuss  the  matter  further  for  this  reason: 
The  principal  instruction  given  for  plaintiff, 
and  the  only  one  covering  the  entire  case 
and  directing  a  verdict  for  plaintiff.  Is  on 
the  conjunctive  or  cumulative  plan  as  fol- 
lows: "If  the  jury  find  and  believe  from  the 
evidence  In  this  case  that  the  defendant  on 
the  30th  day  of  October,  1911,  was  running 
and  operating  an  electric  railway  between 
Cbrthage,  Mo.,  and  Galena.  Kan.,  and 
through  the  corporate  limits  of  the  dty  of 
Webb  City,  and  that  the  tracks  of  defendant 
were  laid  across  a  public  highway  in  Jasper 
county.  Mo.,  near  Mount  Hope  Cemetery, 
and  If  the  Jury  further  find  that  defendant's 
right  of  way  and  tracks,  from  a  point  more 
than  80  rods  north  of  said  crossing,  extended 
south  through  the  outskirts  and  In  the  cor- 
porate limits  of  Webb  City  and  up  to  the 
boundary  of  said  public  highway  and  cross- 
ing, and  if  the  Jury  further  find  from  the 
evidence  that  on  said  day  plaintiff  was  trav- 
eling on  said  highway  at  the  point  of  cross- 
ing of  defendant's  tracks  and  that  plaintiff 
was  In  the  exercise  of  ordinary  care  on  his 
part,  and  that  the  servants  and  employte 
of  defendant  In  charge  of  the  car  mentioned 
in  evidence,  in  operating  and  ronnlng  said 
car,  negUgmtly  failed,  in  awroaching  said 
crosslnft  to  ring  the  bell  thereon  at  a  dl»- 
tance  of  80  rods  therefrom  and  to  keep  same 
ringing  until  said  car  had  crossed  said  high- 
way, and  also  tailed.  In  approaching  said 
creasing,  to  sound  the  whistle  on  said  ear 
at  a  distance  of  80  rods  from  said  crossing 
and  to  sound  said  whistle  at  Intervals  untU 
said  car  had  crossed  said  highway.  If  you  so 
find,  and  If  the  jury  find  that  defendant's 
agents  and  servants  In  charge  at  said  car 
negligently  approB4±ed  said  crossing  at  a 
rapid  and  dangerous  rate  of  speed  without 
giving  any  warning  snffldent  to  notify  plain- 
tiff and  travelers  anHToaehlng  and  about 
to  pass  over  said  crossing  that  said  ear  was 
coming,  and  In  snch  a  manner  as  to  endan- 
ger plaintiff  and  travelers  on  said  highway, 
and  negligently  tailed  to  ring  ttie  bell  and 
sound  the  whistle  on  said  car  at  a  sufficient 
distance  from  said  crossing  to  give  plaintiff 
and  travelers  approaching  said  crossing  along 
said  highway  notice  of  the  approach  of  said 
car,  and  if  the  Jury  further  itnd  that  the 
agents  and  servants  of  defendant  in  charge 
of  said  car  ran  the  same  on  defendant's 
tracks  from  a  point  north  of  said  crosalDg 
through  the  outskirts  of  Webb  City  In  ap- 
proaching and  up  to  said  crossing.  If  you 
so  find,  at  a  greater  rate  of  speed  than  15 
miles  per  hour,  and  that  by  reason  and  in 
consequence  of  sndi  failures  and  conduct  on 
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the  part  of  defendant,  its  agents  and  em- 
ploy6a  In  charge  of  said  car,  if  any,  said 
car  was  caused  to  run  against  and  strike 
plalotllT,  thereby  Injuring  blm,  you  will  find 
the  Issues  In  favor  of  the  plaintiff."  It  will 
be  noted  that  this  instruction  required  the 
Jury  before  finding  for  plalnltlff  to  find  de- 
fendant guilty  of  negligence  on  all  three 
groonda  mentioned  In  the  petition.  It  Is  the 
well-settled  law  that  where  an  instruction 
predicates  plaintiff's  recovery  on  several 
grounds  of  negligence,  all  of  which  must  be 
found  for  plaintiff  before  he  can  recover, 
then,  if  any  one  of  such  groonda  constitutes 
actionable  negligence  and  is  supported  by 
the  evidence,  that  is  sufficient '  The  defend- 
ant cannot  complain  that  the  Jury  were  re- 
quired to  and  did  find  more  than  the  law 
requires  in  order  to  make  defendant  liable. 
Keudrick  v.  Ryos,  225  Mo.  150,  168,  169, 
123  S.  W.  937,  135  Am.  St  Rep.  585 ;  Baker 
T.  Railroad,  122  Mo.  533,  548,  26  S.  W.  20; 
Glbler  v.  Railroad,  129  Mo.  App.  93,  101. 
107  S.  W.  1021,  1023.  In  the  Glbler  Case 
Just  cited,  the  court  said:  "Complaint  is 
made  of  the  first  instruction  given  for  plain- 
tiff on  the  ground  of  lack  of  evidence  to  sup- 
port it  Said  instruction  submitted  to  the 
Jury  all  the  charges  of  Diligence  made  in 
the  petition,  and,  as  said,  there  was  no  evi- 
dence of  two  of  them.  But  as  the  instruc- 
tion was  drawn  in  the  conjunctive,  and  re- 
quired the  Jury  to  find  defendant  guilty  of 
all  the  acts  of  negligence  charged  as  the 
condition  of  a  verdict  for  plaintiff,  the  In- 
Btraction  was  favorable  to  defendant  rather 
than  adverse,  inasmuch  as  it  Imposed  on 
plaintiff  the  duty  of  proving  more  than  the 
law  required  in  order  to  make  a  case.** 

If  the  defendant  was  negligent,  and  the 
Jury  found  it  was,  In  mnnlng  Its  car  at  a 
blgh'  and  dangerous  rate  of  qteed  In  ap- 
proi^ilng  the  road  crossing  in  qoestion  and 
did  not  give  adequate  and  tim^  warning  dg- 
nals  of  such  abroach  so  as  to  notify  travelers 
about  to  pass  over  the  same,  that  la  negli- 
gence enough,  even  if  defendant  cannot  be 
held  to  a  strict  compliance  with  the  statute 
as  to  giving  Bnch  warning  signals  80  rods 
from  the  crossing.  What  has  Just  been  said 
also  applies  to  the  rate  of  speed  bdng  in  ex- 
cess of  that  iffescrlbed  by  city  ordinances. 
The  defendant  cmtenda  that  the  place  of  the 
accident  and  its  road  approaching  thereto 
wet«  not  shomi  to  be  witliln  the  limits  of 
fW^b  City,  and  so  defendant  was  not  gov- 
erned by  the  ordinances  of  said  dty  limiting 
Its  speed  to  15  miles  per  hour  In  the  outskirts 
of  that  dty;  also  that  as  it  was  then  run- 
ning its  car  on  its  private  right  of  way  and 
not  on  or  across  any  street  of  that  dty, 
such  ordinances  did  not  apply.  While  nei- 
ther of  these  contentions  can  be  sustained 
and  without  In  any  way  acceding  to  the 
correctness  of  same,  it  Is  sufficient  to  say 
that  the  Jury  found  that  defendant  was 
gnilty  of  negligence  in  the  manner  above 


pointed  out  wltliont  any  reference  to  any 
speed  ordinance,  and  that  such  other  ground 
of  negligence  is  sufficient  for  this  case.  Tills 
brings  us  to  the  real  questions  in  the  case: 
Is  the  evidence  suffldent  to  warrant  the  Jnry 
in  finding  defendant  n^ligent  In  running  Its 
car  at  a  high  rate  of  speed  without  giving 
adequate  and  timely  warning  signals  in  ap- 
proaching the  road  crossing  in  question?  If 
so,  was  the  plaintiff  also  conclusively  shown 
to  have  been  guilty  of  negligence  on  his  part 
contributing  to  the  acddoit  in  Ma  manner 
of  approaching  the  crossing  and  in  failing  to 
use  due  care  for  his  own  safety  in  looking 
and  listening  for  an  approaching  car?  Were 
these  issues  presented  to  the  Jury  by  proper 
instructions? 

[4,  5]  Taking  the  evidence  most  strongly  in 
favor  of  plaintiff,  as  we  must  do  on  this  ap- 
peal, we  have  no  difficulty  in  aoswering  the 
first  of  these  questions  in  the  afflrmativ& 
'Xlie  motorman  in  charge  of  the  car  admits 
that  he  was  traveling  at  25  miles  per  hour 
and  perhaps  more.  Other  witnesses  place  the 
speed  at  a  higher  rate.  What  might  be 
termed  the  physical  facts  are  tliat  the  car 
was  going  downgrade  on  a  straight  track, 
and  the  motorman  says  he  first  saw  plaintiff 
approaching  the  crossing  when  his  car  was 
some  200  or  250  feet  therefrom,  and  that  be 
at  once  applied  the  brakes  and  used  every 
effort  to  stop  the  car ;  and  yet  the  car  stnMft 
plaintiff  with  sufficient  force  to  hurl  him 
some  45  feet  over  a  cattle  guard  and  be  could 
not  stop  his  car  for  near  200  feet  tieyond 
the  crossing.  This  strongly  tends  to  show 
the  high  rate  of  speed.  The  danger  idgnal. 
which  was  sudi  as  to  attract  tbe  attaititn 
of  a  number  of  witnesses,  was  soonded  at 
the  point  where  tbe  motorman  aays  he  first 
saw  the  plaintifl;  tliat  la;  some  200  or  250 
feet  from  the  crossing.  Several  of  these  wit- 
nesses say  that  the  regular  erassing  signal, 
different  from  the  oontinnous  dangw  signal, 
was  sounded  almost  immedtatelp  before  tiw 
danger  signal,  and  no  other  signals  were 
given.  We  think  the  Jury  were  warranted 
in  fining  that  tbe  car  in  question  was  bdUig 
run  30  miles  or  more  per  hour,  and  ttiat  no 
warning  signal  was  given  until  the  car  was 
within  some  300  to  400  feet  of  the  crossing, 
and  that  this  constltntes  actionable  n^- 
gence. 

19\  Whether  plaintiff  was  conduslTely 
shown  to  have  been  guUty  of  contributory 
negligence  Is  the  difficult  point  in  the  casCL 
He  also  was  traveling  dovmgrade  to  within 
some  60  or  00  feet  of  the  crossing.  He  says 
he  shut  off  tbe  power  of  his  motorcycle  and 
was  coasting  down  the  hill  and  approadiins 
the  crossing  at  a  speed  of  4  to  4^  miles  per 
hour.  The  motorman  says  that  when  he 
first  saw  plaintiff  he  vras  about  50  feet  from 
the  crossing  and  he  thinks  be  was  going  15 
miles  per  hour,  and  that  when  the  alarm 
was  sounded  plaintiff  tried  to  stop  his  motor- 
cycle but  failed  to  do  K>  before  readdng 
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the  track.  Some  idea  of  tbe  reapeetlTe  rates 
of  speed  may  be  bad  hj  notlns  that  accordliiff 
to  the  motonuan's  statement  plaintiff  did  not 
go  to  exceed  SO  feet  wUle  defendant's  car 
went  200  to  2CS/0  feet;  that  is,  fonr  or  Are 
times  as  fast^  The  motorman  explained 
the  reason  why  plaintiff  did  not  pass  the 
CEOsslns  ahead  of  the  car,  which  he  c^talnly 
would  baTe  done  if  going  IB  miles  per  hoar, 
br  saying  that  iflalntlfl  was  tryizi«  to  stop 
and  slowed  op;  bat  tbe  motorman  forgets 
that  be  also  was  trying  to  stop  and  had 
Ulceiilse  slowed  vp.  Tbe  jory,  tharefore, 
were  warranted  In  finding  that  plaintiff's 
statement  as  to  his  rate  of  speed  in  ap- 
moachiiv  the  croseAi«  was  sabstantlally  as 
stated  by  tdm  and  was  not  negligence  per  se. 

[7]  It  is  dalmed  that  plaintiff  is  conclu- 
sive diown  to  bare  beoi  guilty  of  n^ll- 
genee  In  that,  while  approaching  the  place 
of  danger,  he  did  not  take  proper  precautions 
for  his  own  safety  in  looking  and  listening 
for  an  approadklng  car  when  to  do  sowonld 
have  avoided' the  injory.  This  is  the  cmcial 
ptdnt  in  the  case.  Th»e  Is  a  wealth  of  learn- 
ing on  this  point,  and  tbe  briefs  leavalittle 
to  be  said  as  to  tbe  law ;  In  &ct,  the  diffi- 
culty Is  not  in  finding  and  declaring  tbe 
principles  of  law  applicable  to  this  ground 
of  negligence,  and  counsel  for  tbe  respective 
sides  do  not  dlffw  mudi  aa  to  the  law.  The 
difflculty  is  in  applying  tbe  law  to  tbe  par- 
tienlar  facts  this  case.  Each  case  must 
dqwnd  «i  its  own  particular  facts.  In  the ; 
present  case  the  car  was  traveling  south  and 
plaintUE  east  On  the  west  side  of  defend- 
ant's right  of  way  there  was  a  cemetery. 
There  was  an  office  building  about  150  or 
160  feet  north  and  00  feet  west  of  the  rail- 
road track,  measured  by  the  west  track  on 
which  the  car  was  running.  From  the  south 
side  of  this  building  a  stone  fence  about  4 
feet  3  Inches  high,  extended  east  some  30 
feet,  or  to  within  20  feet  of  tbe  west  track, 
and  then  runs  south  44  feet  parallel  with 
tbe  track,  and  then  curves  westward  and 
southward  so  as  to  make  a  comer  entrance 
to  the  conetery.  There  were  vines  on  this 
wall  and  columns  3  or  4  feet  square  and  7 
or  8  feet  b^b  at  intervals.  North  of  the 
office  building  was  a  wire  fence  running 
north  and  thence  east  to  a  cattle  guard  250 
feet  north  of  the  crossing.  Near  or  long 
this  fence  and  still  further  north  were  trees 
and  bushes;  some  witnesses  say  trimmed 
high,  and  others  say  not  much  h^her  than 
tbe  fence. 

Plaintiff  says  that  on  account  of  these  ob- 
structions be  could  iiot  see  up  defendant's 
track  as  far  as  the  cattle  guard.  250  feet 
from  the  crossing,  until  within  lees  than  60 
feet  of  same,  at  which  point  be  could  see  past 
the  northeast  comer  of  the  curved  stone  wall 
entrance  to  the  cemetery.  At  a  point  25  feet 
from  the  crossing  be  would  have  a  nearly 
dear  view  up  the  track  to  the  top  of  the 
bill  000  feet  distant,  though  the  track  passed 
tlirough  a  cut  some  6  or  7  feet  deep  at  the 
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dewiest  point  betwem  the  cattle  guard  and 
the  hilltop.  In  this  matter  plaintiff  la  cor- 
roborated by  tiie  motorman,  who  says  he  was 
lookiiy;  to  see  if  any  one  was  at  or  near  the 
croBsliv  as  be  approached  it,  and  that  plain- 
tiff first  came  Into  view  from  behind  the 
stone  wall  when  the  car  vras  at  a  point  about 
200  feet  north  of  the  crossing,  and  that  plain- 
tiff was  then  about  00  feet  west  of  the  cross- 
ing, and  that  tliat  point  was  as  fiir  west  as 
he  could  see,  and  that  he  could  not  have  se«i 
that  far  west  100  feet  further  north.  Ac- 
cording to  plalntifTs  evidence,  he  must  have 
been  much  nearer  the  track  than  60  feet 
when  the  motoraian  was  at  the  point  be 
says  be  first  saw  bim  and  gave  tbe  alarm. 
Tbe  jury,  therefore,  wrae  Jnstlfled  in  finding 
Qiat  plaintiff  could  not  liave  seen  tbe  ap- 
proadiing  car  unless  It  wu  within  200  feet 
of  the  crossing  till  plalntlfl  was  within  60 
feet  of  the  same,  and  that  the  line  of  vision 
extended  further  north  as  be  came  nearer 
tbe  crossing  till  at  25  f^  he  luid  a  practical- 
ly clear  view  to  the  top  of  tbe  hiU.  The 
Jury  wen  also  lastlfled  In  finding  txom  the 
respective  rates  of  speed  of  plaintiff  and  tbe 
car  that,  at  the  time  i^intiff  readied  tbe 
point  90  feet  west  of  tlie  crossing  wbera  he 
could  see  up  tiie  track  a  distance  (tf  some 
260  feet,  the  car  was  then  much  fnrthw  away 
and  was  not  within  Ills  vislnL  We  also 
think  that  the  Jury  were  Justified  in  finding 
that.  If  defendant  bad  been  givii^  proper 
signals  at  that  tdme,  plaintiff  would  have 
beard  the  same  and  his  Injury  been  av<Aded. 
Plaintiff  ftirther  says  that,  being  stHoewbat 
familiar  with  the  crossing  and  surroundings, 
he  had  the  crossing  in  mind  and  was  look- 
ing north  BO  as  to  see  any  car  approaching 
as  soon  as  he  passed  the  obstractions;  that 
when  he  was  at  the  point  about  60  feet  west 
of  the  crossing,  where  ha  could  tliai  see 
about  200  to  240  feet  up  the  track,  he  then 
looked  and  could  see  no  car  ccnning  or  hear 
any  sounds  ot  an  apiwoadiing  car;  that  be 
then  looked  south  and  saw  a  dear  track  in 
that  direction  and  was  then  dose  to  the 
crossing;  that  he  remembered  nothing  fur- 
ther QntU  he  was  in  tbe  hos^tal  a  day  or 
two  later. 

[I,  f  1  That  a  railroad  is  In  and  of  itself  a 
warning  of  danger,  and  that  any  one  at- 
tempting to  cross  tbe  same  must  use  bis 
senses— look  and  listen — to  ascertain  wheth- 
er a  train  is  approaching  In  dangerous  prox- 
imity, and  that  the  failure  to  do  that  Is  neg- 
ligence per  se  contributing  to  any  Injury  re- 
ceived, and  that  in  snch  case  no  amount  of 
negligence  on  the  part  of  tbe  defendant  will 
warrant  a  recovery,  la  elementary  law.  This 
duty  of  the  traveler  to  use  care  to  ascertain 
whether  the  train  la  coming  or  not  Is  wholly 
Independrat  of  the  failure  of  tbe  railroad 
company  to  observe  any  or  all  duties  Im- 
posed on  it,  sndi  as  giving  signals  or  run- 
ning at  a  reasonable  rate  of  speed.  Sanguln- 
ette  V.  Ranroad,  196  Ho.  466,  96  S.  W.  886; 
Hayden  v.  Railroad.  124  Ma  866|  28  a  W. 
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74;  Huggart  t.  Ballroad,  134  Mo.  673,  36  S. 
W.  220;  Schmidt  v.  Railroad,  191  Ho.  216, 
90  S.  W.  136.  3  U  R.  A.  (N.  S.)  196;  LAun  t. 
Ballroad,  216  Mo.  563,  116  S.  W.  553;  Mc- 
Creerr  v.  Railways  Co.,  221  Mo.  18,  120  8. 
W.  24;  FaiTls  v.  Railroad,  151  S.  W.  979; 
Burge  T.  Railroad,  244  Mo.  76,  148  S.  W. 
925;  Oreen  t.  Railroad,  192  Mo.  139,  90  S. 
W.  805;  StoUer  r.  Railroad,  204  Mo.  619,  103 
S.  W.  1. 

It  la  said  In  Porter  r.  Railroad,  199  Mo. 
82,  07,  97  S.  W.  880,  883,  that:  "It  la  well 
settled  In  this  state  that  whea  a  traveler  ap- 
proaches a  railroad  crossing  he  must  look 
both  ways  and  listen  for  coming  trains,  and 
the  negligence  of  the  company  In  tailing  to 
glre  proper  signals  will  not  excuse  the 
traveler's  duty  to  look  and  listen.  Fletcher 
T.  Railroadt  64  Mo.  484 ;  Zimmerman  t.  Bail- 
road,  71  Mo.  476;  Baker  r.  Railroad.  122 
Mo.  533  [26  S.  W.  201;  Stepp  v.  Railroad, 
85  Mo.  229;  Donohne  t.  Railroad,  91  Mo. 
357  [2  S.  W.  424,  3  S.  W.  848];  Butts  v.  RaU- 
road,  98  Mo.  272  [11  S.  W.  754] ;  Schmidt  v. 
Kailroad.  191  Mo.  215  [90  8.  W.  136.  8  L.  R. 
A.  (N.  8.)  196]." 

In  Mockowik  r.  Railroad,  196  Mo.  650, 
570,  94  8.  W.  266,  262,  the  court  said:  "(b) 
It  needs  no  citation  of  authority  to  sustain 
the  proposition  that  there  was  an  imperatlTe 
duty  resting  upon  plaintiff  to  act  with  rea- 
son and  common  sense  and  to  look  out  tor 
his  own  safety  when  about  to  cross  defend- 
ant's track.  He  was  charged  with  the  duty 
of  looking  and  listening,  provided  that  by 
looking  he  could  see  and  by  listening  he 
could  hear.  The  law  does  not  excuse  those 
persons  of  mature  years  who  htfre  eyes  and 
see  not  and  ears  and  hear  not  (Green  v. 
RaUroad,  192  Mo.  131  {90  S.  W.  805];  Schmidt 
V.  Railroad,  191  Mo.  216  [90  8.  W.  136,  3  L. 
R.  A.  (N.  S.)  196]),  *  •  •  for  the  negli- 
gence of  defendant  on  the  above  hypothesis 
and  the  negligence  of  the  injured  party  are 
concurrent;  1.  e.,  coincident  In  time  and 
placfc  See  authorities,  supra;  also  Kelsay 
V.  Railroad,  129  Mo.  362  [30  S.  W.  339]; 
Oampbell  v.  Railroad,  175  Mo.  loc.  clL  183. 
184  [75  S.  W.  86];  Boyd  v.  RaUroad.  105  Mo. 
371  [16  S.  W.  909] ;  Moore  v.  Railroad,  176 
Mo.  loc.  dt  544  [75  S.  W.  672],  and  cases 
cited;  Walker  t.  RaUroad,  193  Mo.  453  [92 
S.  W.  831." 

In  Kelsay  v.  Railroad.  129  Mo.  362,  at 
page  S72,  30  S.  W.  339,  at  page  341,  the  court 
states  the  law  as  foUowa:  "The  duty  of  a 
traveler  upon  a  highway,  in  approaching  a 
railroad  crossing,  to  use  all  reasonable  pre- 
cautious to  ascertain  the  approatdi  of  trains 
and  to  avoid  Injury  by  them  is  well-settled 
law,  not  only  in  thla  court,  but  perhaps  In 
all  the  courts  of  this  country.  This  rule 
imperatively  requires  him  to  look  carefully, 
in  both  directions,  at  a  convenient  distance 
from  the  crossing,  before  venturing  upon  it, 
if,  by  looking,  a  train  could  be  seen.  The 
dnty  will  not  be  performed  by  attempting  to 
look  only  frimt  a  point  at  which  the  view  is 


obstructed.  The  dnty  la  a  contlniilng  one 
until  the  crossing  is  reached.  If  there  is  a 
point  between  the  obstruction  and  the  track 
which  gives  opportunity  to  see,  it  is  the  dut? 
of  the  traveler  to  look.  He  cannot  close  his 
eyes  and  thereby  relieve  himself  of  the  con- 
seQuence  of  his  own  neglect.  Hayden  v.  Rail- 
road, 124  Mo.  666  [28  S.  W.  74]." 

[II]  It  is  also  the  law  that  this  duty  to 
use  reasonable  care  to  ascertain  the  approach 
of  a  train  in  dangerous  proximity  is  not  in 
all  cases  at  least  discharged  by  a  single  look 
made  at  some  distance  from  the  crossinc. 
The  du^  is  a  continuous  one,  but  depoidlng 
on  drcnmstances.  If  there  are  obstructiona, 
the  traveler  must  look  after  the  obstrnctiona 
are  passed,  and  the  circumstances  might  re- 
quire that  he  stop  to  investigate  before  reu- 
turing  into  danger.  If  the  sight  Is  obstruct- 
ed, then  greater  care  should  be  given  to 
sound.  Walker  v.  Railroad.  193  Ma  4S3,  92 
S.  W.  83;  Kelsay  t.  BaUroad.  129  Ma  362, 
371,  ao  8.  W.  889;  Gole  T.  Ballzoad,  m  Ma 
App.  606,  610^  97  8.  W.  G66w 

Wlkethw  plaintig  la  gnlUy  nt  netflsoiee 
in  falling  to  UkA  and  listen  at  a  point  near- 
er the  danger  lone  la  ■omewliat  dopoident 
upon  his  m^hod  of  travii  and  other  circnm- 
stanoea  of  the  particular  caaa  What  would 
be  n^Ugmce  in  thla  respect  by  one  waUdnt 
mi^t  not  be  negllgenca  In  one  riding  In  a 
wagon  or  tm  a  motorcycle.  This  Is  true  for 
the  reason  that  a  person  walking  can  control 
his  moranenta  and  atop  nrach  qoldmr  than 
while  riding  and  having  a  team  or  maciilne 
to  controL  As  said  in  Fazrla  v.  Railroad,  ISl 
8.  W.  979:  *'Tbls  rule  la  particularly  apidt 
cable  to  persons  travding  on  foot,  *Blnce  the 
danger  Eone  in  such  a  case  is  so  narrow,  anil 
it  may  be  avoided  with  so  little  effort.'" 
See,  also,  33  C^c.  1012L  As  the  dai^er  zone 
widens,  so  the  looking  and  listening  cone 
narrows.  Nothing  was  shown  In  this  case  as 
to  the  distance  in  which  a  motorcycle  travd- 
ing  at  4  or  6  miles  per  hour  conid  be  stop- 
ped, except  that  plaintiff  said  he  could  not 
stop  it  within  10  and  possibly  not  within  20 
feet  We  are  not  prepared  to  say  whether 
this  is  troe  or  not 

[111  While  it  is  true  that  a  person  ap- 
proaching a  railroad  crossing  Is  not  permit- 
ted to  rely  on  the  presumption  that  the  car 
will  be  run  at  a  lawful  rate  of  speed  asd 
that  the  timely  signals  wlU  be  given  as  the 
car  approaches  the  crossing  to  the  extent 
that  he  may  neglect  his  own  duty  In  oslas 
care  to  look  and  listen  for  such  cars,  yet 
the  courts  do  not  exact  the  highest  degree 
of  care  and  watchfulness  in  this  respect. 
The  traveler  is  only  required  to  use  ordinary 
care  In  that  respect 

[12]  The  point  at  which  the  last  look  for 
an  approaching  car  was  taken  may  be  so  far 
from  the  actual  dai^er  point  or  the  interven- 
ing time  so  great  that  the  failure  to  look  and 
listen  at  a  nearer  point  may  under  the  dr- 
enmatancea  be  declared  negllgmce  u  a  mat- 
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ter  of  law.  Sach  was  the  case  In  Semple  r. 
Railroad.  152  Mo.  App.  16,  24,  133  S.  W.  114; 
Cole  V.  Railway,  121  Mo.  App.  OOS,  97  S.  W. 
665.  On  the  other  hand,  the  point  at  which 
plaintiff  looked  and  listened  and  saw  and 
heard  no  coming  car  may  be  so  near  the 
crossing  and  the  circumstances  such  that 
plaintiff  may  rely  on  the  presumption  that 
no  car  will  be  run  at  so  high  a  rate  of  speed 
and  without  any  signals  being  given  as  to 
make  It  dangerous  for.  him  to  cross  the  track. 
Hemnst  rely  on  tbls  at  some  point  Thus  In 
Woodward  v.  Railroad.  162  Ho.  App.  468, 133 
S.  W.  6T7,  i^aintlff  was  traveling  In  a  buggy 
and  could  not  see  down  the  track  until  she 
passed  a  warehouse  and  was  then  35  feet 
from  the  crossing  and  conld  see  400  feet 
down  the  track.  She  then  looked  and  listen- 
ed and  neither  saw  nor  heard  a  train.  She 
did  not  look  again,  though  by  doing  so  nearer 
the  track  she  could  have  seen  a  train  at  a 
much  farther  distance^  The  court  said: 
"The  next  and  most  serious  question  arising 
from  the  demurrer  to  the  evidence  is  that  of 
plalntlfTs  conduct  in  going  Into  a  position 
of  peril  without  looking  but  once  in  the  di- 
rection of  the  train.  Some  ^  or  seven  sec- 
onds passed  during  her  progress  from  the 
place  whoe  she  stopped  to  the  point  wliere 
she  passed  into  the  danger  sone;  ■  *  *  A 
traveler  crossing  a  railroad  track  most  tw 
attentive  to  his  safety  from  the  time  be  ap- 
-proaches  the  first  danger  Une  until  he  passes 
over  the  last  •  •  •  Having  ey»  and 
ears,  he  most  use  them  as  a  reasonable,  care- 
ful, and  pmdent  man  would  noe  than  and 
not  trust  his  safety  to  others  when  he  la  in 
a  position  to  take  care  of  hlmaelf.  But  of 
necessity  a  traveler  Is  compelled  to  place 
some  reliance  on  the  care  of  others.  Plain- 
tiff knew  that  the  bell  should  be  rung,  and 
also  that  there  was  an  ordinance  limiting  the 
speed  of  trains  to  30  miles  per  hour.  She 
was  justified  in  assuming,  from  the  fact  that 
she  could  see  400  feet,  and  no  train  was  in 
sight  or  hearing,  that  the  way  was  clear  and 
she  could  cross  In  safety.  It  Is  true  she  was 
not  absolved  from  the  exercise  of  constant 
attentlvenesa,  but  she  had  other  places  to 
look  and  other  things  to  engage  her  attention 
that  were  legitimate  and  natural  subjects  of 
attention." 

In  Moore  v.  Railroad  Co.,  157  Mo.  App.  53, 
66,  137  S.  W.  6,  7,  the  court  said:  "There 
can  be  no  doubt  of  the  proposition  pertinent 
here  that  plaintiff  was  not  required  to  an- 
ticipate defendant's  negligence;  but,  on  the 
contrary,  be  enjoyed  the  right  to  rely  upon 
Its  performance  of  duty.  So  relying,  be  was 
authorized  to  assume  that,  if  a  locomotive 
were  in  the  Immediate  vicinity,  It  would  both 
comply  with  the  ordinance  by  moving  for- 
ward at  a  rate  not  to  exceed  ^bt  miles  per 
hour  and  sound  the  usual  signals  of  ap- 
proach. •  •  •  Besides,  as  before  stated, 
be  was  authorized  to  assnme  defendant's  lo- 
comotive would  be  sounding  a  signal  if  one 


were  near.  Having  heard  no  sound,  his  act 
of  driving  forward  with  the  horse  under 
such  control  as  to  afford  him  an  opportunity 
to  save  It  from  the  collision  entirely  does  not 
disclose  such  reckless  conduct  as  would  have 
justified  the  court  in  directing  a  verdict  for 
defendant  on  the  score  of  contributory  neg- 
ligence. Indeed,  when  the  view  of  the  trade 
is  obscured  to  within  a  few  feet  of  the  rail, 
as  here,  one  In  a  highway  may  presnppoae 
that  the  operatives  of  the  locomotive  are 
duly  careful,  and  the  precepts  of  ordinary 
care  do  not  enjoin  that  be  should  go  for- 
ward upon  the  ground  to  search  out  a  danger 
which  was  ascertainable  from  a  few  feet  be- 
yond by  looking  and  listening,  except  for 
the  fact  that  defendant  omitted  to  disclose 
it  through  its  failure  to  perform  the  duties 
as  to  signals  which  the  law  enjoins.'*  This 
proposition  Is  well  stated  in  Campbell  v.  St 
Louis  Railway  Co.,  176  Mo.  IftL,  172  and  173, 
75  &  W.  86,  89^  where  the  court  said:  "From 
the  fhcts  and  clrcnmBtances  shown  by 
the  plaintUTa  evidence,  the  conclusion  migbt 
reasonably  be  drawn  tiiat  the  deceased  was 
gull^  of  sndi  negligence;  bu^  unless  that  is 
the  only  conclusion  that  can  reastmably  be 
drawn  from  those  facts  and  drcum stances, 
the  demurrer  to  the  evidence  was  properly 
overruled.  If  the  evidence  was  such  that 
there  conld  reasonably  be  no  two  (H>lnlons 
about  it,  tben  its  effect  should  have  been  de- 
clared by  the  court  as  a  matter  of  law,  other- 
wise It  was  a  queation  ot  fact  for  the  jury. 
Gratiot  V.  Railroad.  116  Ma  4B0  [21  S.  W. 
1094.  16  L.  S.  A.  189];  Weller  v.  Railroad. 
120  Mo.  636  [23  S.  W.  1061.  26  S.  W.  632]. 
•  •  •  It  was  Incumbent  on  the  boy  to 
have  used  bis  eyes  and  ears  before  driving 
on  the  track,  and.  If  all  that  these  witnesses 
said  was  true,  he  would  have  seen  or  heard 
the  car  If  he  bad  stopped  and  looked  and 
listened.  WhUst  It  Is  the  duty  of  one  under 
such  circumstances  to  look  and  list^,  and 
sometimes  it  is  bis  duty  to  stop  in  order  the 
better  to  see  and  hear,  yet  it  la  not  always 
Incumbent  on  him  to  stop  for  that  purpose; 
whether  he  could  do  so  or  not  In  a  given 
case  depends  on  the  circumstances,  and  if  it 
Is  doubtful  the  Jury  are  to  Judge  of  it"  To 
the  same  effect  are  Maness  v.  Railroad,  140 
Mo.  App.  259,  264,  130  S.  W.  87;  Weller  v. 
Railway  Co.,  120  Mo.  635,  651,  23  S.  W.  1061, 
^  S.  W.  632;  Gratiot  v.  Railway  Co.,  116 
Mo.  450,  21  S.  W.  1094,  16  L.  R.  A.  189. 

We  conclude,  therefore,  that  reasonable 
men  might  differ  as  to  plaintiff's  negligence 
under  the  drcumstancee  of  this  case;  and 
that  there  Is  some  evidence  to  sustain  the 
finding  that  plaintiff  exercised  ordinary  care 
for  his  own  safety  In  approaching  and  at- 
tempting to  pass  over  the  crossing;  and  that 
the  court  properly  refused  to  direct  the  mt- 
dict  for  defendant  on  that  ground. 

Complaint  Is  also  made  as  to  each  and  oU 
the  instructions  given  and  refused.  The 
length  of  this  opinion  forUds  that  the  to- 
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Btnictlons  be  set  out  at  length  and  defend- 
ant's criticism  of  each  discussed.  We  have 
examined  them  all  In  the  light  of  defend- 
ant's criticisms  and  find  that  they  properly 
declare  the  law.  The  jury  were  told  in  the 
Instructions  giren  that  a  railroad  track  Is  a 
warning  of  danger  and  that  every  person 
about  to  cross  the  track  Is  bound  to  look 
and  listen  for  coming  cars  before  attempt- 
ing to  cross  the  same ;  and  that  a  failure  to 
look  and  listen  Is  negligence  and  prevents  a 
recovery  regardless  of  defendant's  negli- 
gence in  operating  the  car;  also  that  It  is 
the  duty  of  the  traveler  not  only  to  look  and 
listen  before  entering  upon  the  track  but  If 
going  at  a  rapid  rate  of  speed  to  check  hla 
speed  and  to  stop,  If  necessary,  In  order  to 
have  an  opportunity  to  look  and  listen,  and 
that  a  failure  to  do  this  would  be  negligence. 

[13]  Of  those  refused,  instruction  D  was 
properly  refused  because  the  coort  should 
not  declare,  as  a  matter  of  law,  that  It  was 
negligence  for  plaintiff  to  fall  to  stop  or 
check  bis  motorcycle  to  enable  him  to  see  or 
hear  the  approachii^  car,  r^ardless  of  Ms 
speed.  Esler  t.  Railroad,  109  Mo.  App.  580, 
83  S.  W.  73.  Instruction  O,  as  given,  re- 
quired this  provided  plaintiff  was  going  at  a 
rapid  rate  of  speed  or  If  necessary-  in  order 
to  have  an  opportunity  to  look  and  listen. 
This  was  suffldent 

[14]  InatructionB  H  and  I  were  properly 
refused  because  based  in  part  on  plaintiff 
having  defective  hearing,  and  there  was  no 
evidence  to  support  that  fact 

Instructions  J,  K,  and  L  are  based  on 
the  humanitarian  doctrine  as  contained  in 
the  second  count  of  the  petition;  but,  as 
this  count  was  dismissed,  that  feature  of 
the  case  disappeared  and  the  Jury  had  noth- 
ing to  do  with  It  M  was  properly  refused 
because  no  bu<^  Issue  was  in  the  case,  and  it 
is  not  perceived  how  the  facts  there  stated 
would  necessarily  warrant  a  verdict  for  de- 
fendant If  it  Is  meant  thereby  to  tell  the 
Jury  that,  if  plaintiff  had  passed  over  the 
defoidant's  track  ahead  of  the  car  to  a  place 
of  safety  and  then  voluntarily  came  back 
into  danger  he  could  not  recover,  it  is  so 
unhappily  worded  as  to  confuse  rather  than 
enlighten  the  Jury  on  that  point 

[18]  Instructions  N  and  O  were  properly 
refused  because  sufficiently  covered  by  Nos. 
B  and  C  as  given.  No.  P  relates  to  the 
ringing  of  the  bell  and  sounding  of  the  whis- 
tle 80  rods  from  the  crossing  and  la  disposed 
of  by  what  we  have  aald  in  regard  to  Out 
matter. 

It  results  from  these  views  Qiat  the  case 
should  be  and  Is  affirmed. 

BOBERTSON,  P.  J.,  concurs.  FARRING- 
TON,  J.,  dissents  on  the  question  of  contrib- 
utory negligence  and  flies  separate  opinion 
holding  that  this  opinion  la  in  conflict  with 
.certain  decisions  of  our  Supreme  Court  there- 
in designated.  The  case  la  therefore  certi- 
fied to  the  Supreme  Court 


FARRINGTON,  J.  Snit  for  personal  In- 
juries. Verdict  for  $8,000.  A  remittitur  of 
$501.  Judgment  for  $7,499  against  the  de- 
fendant, which  briu^  its  appeal  to  this 
court 

There  are  numerous  errors  assigned  by 
the  appellant,  none  of  which  are  necessary 
to  consider  in  this  opinion  except  that  based 
on  the  refusal  of  the  trial  court  to  give  a 
peremptory  Instruction  which  defendant  re- 
quested on  the  theory  that  the  case  made  by 
all  the  evidence  shows  that  plaintiffs  in- 
juries were  the  direct  result  of  contributory 
n^llgence  on  his  part  so  palpable  as  to  con- 
stitute negligence  in  law  and  bar  a  recovery. 

For  the  purpose  of  the  discussion  of  this 
point,  it  Is  deemed  necessary  to  briefly  state 
the  facts  bearing  upon  it   Plaintiff,  between 
10  and  11  o'clock  In  the  forenoon,  was  rid- 
ing a  motorcycle  toward  the  east  along  a 
public  highway  which  crossed  defendant's 
double-track  interurban  electric  car  line.  He 
had  been  over  this  crossing  a  numt)er  of 
times  and  was  acquainted  with  the  sur- 
roundings, but  the  time  in  question  was  the 
first  occasion  on  which  he  crossed  it  on  a 
motorcycle.   He  was  48  years  of  age.  In  good 
physical  condition,  and  possessed  of  all  bis 
fiiculties  and  organs  of  sense,  except  that 
he  was  blind  in  his  left  ey&    The  defend- 
ant's tracks  at  this  crossing  run  practically 
north  and  south,  and  the  road  on  which 
plaintiff  was  traveling  crossed  the  tracks 
east  and  west  There  was  a  public  road  run- 
ning north  and  south  on  the  east  side  of  de- 
fendant's tracks,  and  it  was  plaintiff's  in- 
tention to  cross  the  tracks  and  turn  south 
on  this  road.   The  east  and  west  road,  aft^ 
crossing  the  tracks,  dlvei^ed  north  50  to 
76  feet  before  again  turning  east  Some 
600  or  600  feet  north  of  the  crossing,  def«id- 
ant's  tracks  come  through  a  cut    On  the 
west  side  of  the  tracks,  and  on  the  north 
side  of  the  road  on  which  plaintiff  was  trav- 
eling toward  the  crossing,  is  a  cemetery, 
around  a  part  of  which  Is  a  stone  wall  4  or 
5  feet  high,  where  there  were  trees  and  vines 
and  shrubt>ery,  which,  according  to  plalntlfFa 
testimony  (and  this  we  must  believe  for  the 
purpose  of  the  discussion  of  this  question), 
obstructed  the  view  of  the  defendant's  tracks 
north  of  the  crossing  until  the  plaintiff 
reached  a  point  50  feet  west  of  the  crossing 
The  undisputed  testimony  Is  that  Immediate- 
ly upon  coming  out  from  behind  this  stone 
wall  of  the  cemetery  plalntUC  looked  to  tlie 
north,  and  testimony  offered  by  the  plaintiff 
goes  to  show  that  from  this  point  on  tlie 
highway  the  view  to  the  north  would  not 
take  In  more  than  200  or  230  or  240  feet  of 
defendant's  tracks.   While  there  is  some  ob- 
jection that  the  plat  which  was  offered  in 
evidence  did  not  disclose  the  condition  that 
existed  at  the  time  of  the  collision  with  ref- 
erence to  foliage  and  other  obstructions, 
still  the  plalntifTa  witnesses  admitted  that 
the  plat  generally  disclosed  the  tme  sltoa- 
tton.  Plaintiff  testifled  that  the  road  he  war 
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traveling  was  downgrade  toward  the  railroad 
crossing  until  a  point  was  reached  about  75 
or  100  feet  from  the  tracks,  where  the  road- 
way became  level  and  thus  approached  the 
crossing.  He  stated  that  for  some  distance 
before  reaching  this  level  place  be  had  been 
running  at  a  speed  of  probably  8  or  10  miles 
an  hour,  but  that  es  he  came  down  the  hill 
to  the  level  place  he  cut  out  his  spark  and 
coasted  to  the  crossing,  and  that  when  he 
reached  a  point  SO  feet  from  the  tracks, 
where  he  could  look  230  or  240  feet  north, 
and  from  which  point  he  says  he  did  look 
(which,  by  the  way,  was  the  only  time  he 
looked  toward  the  north),  he  was  going  at  a 
speed  which  he  estimated  at  from  4  to  4% 
miles  an  bonr,  with  the  power  off.  He  tes- 
itfled  that,  after  he  glanced  toward  the  north 
and  saw  no  car  approaching,  he  then  glanced 
toward  the  south,  which  was  entirely  open, 
and  where  the  tracks  could  be  Been  for  a 
long  distance,  and  saw  no  car  approaching 
from  that  direction;  that,  having  looked  in 
both  directions,  he  was  next  upon  the  rail- 
road track  and  was  struck  by  a  soath-lwnnd 
car.  He  was  nnconscions  for  several  days, 
and  the  InjnrieB  snBenA  trom  the  collision 
wrae  of  aacta  a  Bertoos  natore  as  to  justify 
hla  lecorery  <tf  the  amoant  of  the  JndgmeDt 
If  the  defendant  is  Uabla 

It  ia  nnoMitroTertea  In  this  case  that  as 
plaintiff  neared  the  tracks,  after  liaTlnc 
IMused  the  O0*foot  point  where  he  says  he 
looked  toward  the  north,  the  scope  of  bis 
Tlflion  In  that  direction  up  the  tracks  became 
wider  and  lonta,  and,  at  a  point  26  feet 
from  tlie  track  on  wUeb  he  was  strode,  1» 
could  tasYtt  seen  to  the  north  to  Uie  t(^  of 
the  bm  i»  a  distance  of  probablr  BOO  or  600 
feet,  because  that  brongbt  blm  Car  aungh 
cast  to  see  beymd  the  nortb  part  ot  fhB  aftone 
wall  and  beyond  all  obstmctlons  to  tbe  north, 
which  would  liable  him  to  see  to  the  ti^  of 
tbe  hllL 

The  testimony  as  to  the  rate  of  speed  de- 
fendant's car  was  running  Is  variously  es- 
timated at  from  20  to  36  miles  an  hour; 
and  it  will  be  taken  as  conceded  that  defend- 
ant in  running  its  car  at  this  place,  which 
was  Just  within  the  limits  of  Webb  aty, 
much  in  excess  of  the  rate  of  speed  fixed  by 
the  city  ordinance  was  guUty  of  negligence. 
The  defendant's  car  was  running  7  or  8 
Umes  as  fast  as  the  plaintiff's  motorcycle, 
according  to  plaintiff's  own  testimony.  This 
being  true,  it  will  be  readily  seen  that  it 
would  be  a  i^yslcal  impossibility  for  the  car, 
traveling  at  that  rate  of  speed,  to  have  been 
within  200  or  230  or  240  feet  of  tbe  crossing 
when  plaintiff  glanced  toward  the  north  at 
the  point  60  feet  from  the  crossing.  It  is 
also  a  physical  certainty  that,  when  the 
plaintiff  reached  a  point  25  teet  from  tbe 
track  on  which  he  was  struck,  the  car  was 
at  a  point  on  defendant's  track  which  was 
plainly  TMble  to  a  person  looking  In  ttiat 
direction;  tbat  cai  at  that  time  must  have 


been  within  160  to  200  feet  of  the  crossing, 
because  the  speed  the  car  was  running,  ac- 
cording to  plaintiff's  testimony,  would  bring 
It  within  tbat  uistance.  Plaintiff  testified 
that  he  had  never  been  able  to  stop  his  mo< 
torcycle  within  a  distance  of  10  feet;  that 
he  probably  could  stop  it  within  a  distance 
of  20  feet,  but  did  not  know.  It  will  be  seen 
that,  if  he  was  going  at  the  rate  of  speed 
which  be  says  he  was,  it  would  have  taken 
him  some  8  or  0  seconds  to  have  covered 
the  distance  from  the  point  where  he  looked 
north  to  the  point  where  the  collision  oc- 
curred. It  Is  a  matter  of  common  experience 
that  during  this  interval  of  time  a  person 
could  casually  glance  both  nortb  and  south 
at  least  6  or  7  times.  It  Is  a  matter  of  com- 
mon knowledge  that  a  person  on  a  vehicle 
such  as  plaintiff  was  riding,  going  at  so  low 
a  rate  of  speed,  a  little  faster  than  a  man 
walks,  could  in  a  moment  step  to  tiie  ground, 
or  as  quickly  turn  the  machine  to  the  north 
or  'south  without  danger.  It  is  apparent 
tliat  at  a  point  26  feet  from  the  track,  had 
the  plaintiff  looked  toward  the  north,  he 
would  have  seen  the  car  approaching;  and 
it  Is  likewise  apparent  that  at  that  point  be 
was  not  in  a  place  of  danger,  but  of  safety. 
If  be  fnUed  to  locA  for  the  car  when  it  was 
there  and  whUe  he  was  stlU  In  a  safe  place, 
or  if  be  did  look  'and  see  it  and  conclude  to 
attempt  to  cross  ahead  of  1^  or  if  he  did 
not  have  bis  motorcycle  under  proper  con- 
trol, he  is  guilty  of  socb  negUg^ice  to  my 
way  of  thinking,  as  to  bar  a  recovery  for  the 
oonseguences. 

Ihe  law  bas  bem  declared  at  numerous 
times  and  In  no  uncertain  language  that  a 
person  approaching  a  railroad  track  must 
exercise  ordinary  care  for  tiis  own  safety; 
that  a  railroad  trade  in  itself  r^rdless  of 
signals  or  warnings  by  those  in  charge  of  the 
cars,  Is  a  constant  warning  of  danger;  and 
that  althoutli  the  servants  in  the  operation 
of  the  cars  on  the  tracks  run  them  n^ll- 
gently,  in  violation  of  law  and  a  dty  speed 
ordinance,  without  giving  the  statutory  warn- 
ing, still  those  who  attempt  to  cross  the 
tracks  cannot  pat  full  reliance  on  the  per- 
formance by  the  railroad  company  of  its 
duty  to  properly  run  its  cars,  but  must  look 
and  listen  before  attempting  to  cross,  and 
1^  by  looking  and  listening,  the  danger  of 
collision  would  become  apparent  and  thus 
be  averted  by  tlie  individual,  and  this  pre- 
caution ia  not  taken,  tbe  negligence  is  con< 
current,  unless  the  railroad  company  could, 
by  the  exercise  of  ordinary  care  under  the 
circumstances,  stop  the  cars  and  thus  pre- 
vent the  collision,  and  the  plaidtiff  is  guilty 
of  negligence  per  ae.  There  is  no  claim 
that  the  humanitarian  doctrine  applies  In 
this  case.  It  has  been  often  said  by  tbe  court 
of  highest  authority  in  this  state  that  the 
duty  of  looking  and  listening  and  of  vigi- 
lance on  the  part  of  those  crossing  railroad 
tradu  is  a  continuing  one  up  to  the  very 
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danger  zone.  If  this  be  the  law,  I  cannot 
countenance  the  jadgment  In  this  case,  where 
all  the  evidence  shows  that  plaintiff  looked 
to  the  north  only  once — when  he  was  at  a 
point  where  he  conld  see  but  200  or  230  or 
240  feet  up  the  track.  Ib  other  words,  If 
looking  where  tiie  full  view  of  the  tracks 
conld  not  be  had,  at  a  point  GO  feet  from 
the  crossing,  falflUs  the  obligation  which  an 
Individual  owes  himself  In  eolng  over  a 
railroad  crossing,  when  no  .semblance  of  an 
excuse  la  offered  for  not  looking  again,  the 
opinion  of  the  majority  of  this  court  declares 
the  law;  but  such  holding,  according  to  my 
Judgment,  is  contrary  to  the  law  aa  declared 
by  the  Supreme  Court  of  this  state. 

It  will  be  noted  that  there  were  no  obstruc- 
tions to  the  south  to  attract  or  Impait  plaln- 
tilTs  Tision.  No  one  was  coming  out  of  the 
cemetery  or  along  the  road  from  the  east 
whom  he  would  bare  to  pass.  He  was  on 
a  motorcycle,  coasting,  with  nothing  to  do 
but  guide  It  and  look  and  listen  and  care 
for  bis  own  safety.  The  record  does  not 
disclose  one  adntUla  of  evidence  affording 
an  excuse  for  plaintiff's  failure  to  look  again 
totbenorth.  At  any  place  within  26,  IS,  or 
10  feet  of  the  track  Oie  car  was  plainly  vis- 
ible bearing  down  upon  him*  and  a  mere  step 
to  the  ground  or  a  turn  of  the  whed  would 
have  placed  the  plaintiff  out  of  dangn ;  but 
withont  doing  this,  and  relying  on  the  glance 
toward  the  north  when  he  was  some  60 
feet  from  the  tracks,  the  plaintiff  went  on. 
It  is  true  he  did  not  know  exactly  how  many 
cars  came  along  these  tracks  nor  how  often 
they  came,  but  he  did  know  that  cars  fre- 
quently passed  there.  The  fact  that  he  was 
bUnd  in  bis  left  eye  would  necessarily  cut 
off  a  portion  of  hia  vision  to  the  north  and 
require  the  use  of  his  other  eye  and  his 
sense  of  hearing  to  a  greater  extent  In  that 
direction ;  and  this  at  a  place  that  required 
but  one  glance  to  the  south  where  the  tracks 
could  be  seen  for  a  great  distance,  and  where 
the  glance  to  the  north,  when  made,  was 
obstructed  beyond  a  point  a  little  over  200 
feet  distant  As  has  been  said  in  many  de- 
cisions, each  case  must  stand  on  Qie  state  of 
facts  therein  presented.  Probably  no  two 
accidents  have  ever  occurred  in  exactly  the 
same  way  or  under  the  tame  circumstances. 
I  have  with  great  care  considered  the  au- 
thorities cited  and  the  argument '  presented 
by  the  respondent,  but  to  my  mind  the  facts 
of  this  case  present  but  one  conclusion,  a 
conclusion  about  which  there  can  be  no  dif- 
ference of  opinion  and  therefore  no  question 
for  a  Jury.  Practically  all  the  cases  died 
and  relied  upon  by  the  respondent,  where 
the  question  of  negligence  was  held  to  have 
been  properly  submitted  to  the  Jury,  had 
some  element  in  them,  as  disclosed  by  the 
opinion,  which  does  not  exist  In  the  present 
case.  In  the  Woodward  Case,  162  Mo.  App. 
4«8,  US  S.  W.  677,  which  Is  particularly  reUed 
upon,  the  evidence  is  that  the  Injured  party 


looked  In  the  direction  from  which  the  train 
came  that  injured  her  and  could  see  400  feet, 
and  then  looked  in  the  other  direction  and 
there  saw  an  engine,  an  object  on  whldt  her 
attention  would  naturally  center  and  one 
that  would  tend  to  bold  her  attrition  and 
keep  ber  from  looking  in  the  other  direction 
again.  In  other  cases  dted,  it  appears,  for 
example  that  the  headlight  on  the  engine 
was  not  burning,  or  that  from  some  other 
cause  by  locking  and  listening  the  approach 
of  the  train  might  not  be  observed. 

In  this  case  there  Is  no  el^mt  or  circom- 
stance  shown  to  have  existed  that  would 
distract  or  t^id  to  bold  the  plaintiff's  atten- 
tion, no  object  from  whidi  he  could  expect 
danger  in  any  other  direction,  no  person 
approaching  to  whom  he  owed  a  duty  in  op- 
erating his  machlnew  All  the  evidence  shows 
that  had  he  taken  the  precaution  to  look 
when  he  could  have  seen  and  when  he  was 
yet  In  a  place  of  safety  he  could  not  have 
helped  seeing  the  approaching  car.  Bespoud- 
ent  claims  that  when  he  looked,  at  the  50- 
foot  point,  where  he  could  see  200  or  230  or 
240  feet  to  the  north,  and  saw  no  car  ap- 
proaching, he  could  then  rely  upon  the  pre- 
sumption that  defendant  would  pnq^ly 
operate  Its  cars  and  give  the  warning  and 
hence  was  lulled  into  a  fading  of  security 
in  a  place  of  danger.  It  has  been  recently 
reiterated  by  the  Supr«ne  Court  that  pre- 
sumptions  will  suffice  where  there  Is  no  evi- 
dence to  shed  light  on  the  situation,  but  that 
presumptions  must  fade  In  the  light  of  facts 
and  witnesses  who  testify  and  evidence  the 
conditions.  This  applies  equally  as  weU  to 
physical  witnesses  as  to  human  testimony. 
Lulled  Into  a  feeUng  of  security  undn-  the 
presumption,  as  he  says  he  was  at  the  60- 
foot  point,  at  possibly  35,  80,  and  surely  2S 
feet  from  the  track,  wmie  he  was  yet  in  a 
place  of  safely,  a  witness  appeared  in  irialn 
view  which  dispelled  and  put  to  flight  the 
presumption  relied  upon  at  the  60-foot  point; 
that  witness  was  the  rapidly  approaching 
car,  a  menacing,  dangerous,  warning  messen- 
ger, telUng  a  reasonably  prudent  man  in 
plalntifTs  position  that  to  then  attempt  to 
cross  the  track  meant  •almost  certain  de 
struction,  and  to  know  what  this  witness 
was  saying  the  plaintiff,  as  a  reasonably  pru- 
dent man,  had  but  to  glance  toward  the  nortb 
from  a  place  of  safety.  This  he  failed  to  do, 
and  for  this  failure  no  fact  or  drcumstanee 
or  presumption  is  offered  In  this  entire  rec- 
ord as  an  excuse.  Plaintiff's  C(indnct  was 
plalny,  unquestionably  negligent  This  negli- 
gence dlrecUy  contributed  to  his  injury  and 
was  the  proximate  cause  thereof.  What  he 
was  in  a  place  of  safety  he  could  have  look- 
ed, have  seen,  and  have  stopped  or  turned 
aside,  and  thus  averted  the  collision;  be  bad 
the  last  chance  to  prevent  the  cataatrophe  if 
he  had  looked;  and  by  falling  In  that  partic- 
ular he  was  guilty  of  contributory  negUgence 
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as  a  matter  ot  law,  and  tlie  perunptory  In- 
Btnicti<m  for  tlie  defotdant  shonld  have  been 
SiTen. 

In  the  ease  of  Walkw  t.  Bailroad,  193  Mo. 
463,  loc.  dt  4^  82  S.  W.  83,  It  appears  that 
the  did  atffp  and  look  and  listen  and 
that  the  train  'w/a  not  then  In  viev,  and  that 
they  wait  on  without  again  looking  In  the 
direction  from  which  the  train  came:  and 
the  court  held  that,  where  tiiey  had  travel- 
ed SO  feet  at  a  speed  a  little  slower  than  the 
plaintiff  in  this  case  traveled,  such  conduct 
on  the  part  of  an  adnlt  wonld  bar  a  recovery 
as  a  matter  of  law. 

The  majority  (pinion.  In  my  Jndgmmt,  Ib 
In  conflict  with  the  following  decisions  of 
the  Supreme  Ckrart:  Walker  v.  Railroad,  193 
Mo.  463.  92  S.  W.  83;  StoUer  t.  Railroad.  204 
Mo.  619,  103  3.  W.  1;  Dyrcc  T.  Railway  Ga, 
238  Mo.  33, 141  S.  W.  861 ;  Laun  v.  Railroad. 
216  Mo.  663,  116  S.  W.  663;  Green  v.  Rail- 
way Co..  192  Mo.  131, 90  S.  W.  806 ;  Schmidt 
V.  Railroad,  191  Mo.  216.  90  S.  W.  136, 
3  U  R.  A.  (N.  S.)  196;  Sangnlnette  v.  ReU- 
road,  196  Mo.  467,  95  S.  W.  386;  Mockowik 
V.  Railroad,  196  Mo.  560,  94  8.  W.  250;  Port- 
er V.  Railroad  Co.,  199  Mo.  82,  97  S.  W.  880; 
Gayer  v.  Railway  Co.,  174  Mo.  344,  73  S.  W. 
684;  Haggart  v.  Railway  Oo.,  134  Mo.  673, 
36  8.  W.  220;  Hayden  v.  Railway  Co.,  124 
Mo.  666,  28  8.  W.  74.  These  decisions  are 
founded  on  reason  and  are  In  accord  with 
the  dedsiODB  of  other  courts,  both  state  and 
federal,  In  slmUar  cases. 

Eintertalnlng  these  views,  I  respectfully 
dissent  from  the  opinion  of  my  Associates, 
and,  under  the  conditions  as  they  appear  to 
me  to  exist.  It  becomes  my  duty  to»  request 
that  this  case  be  certlfled  to  the  Supreme 
Coort  for  final  determination. 


SIMON  et  aL>v.  RE7X0LOS-DATIS 
GROCERY  CO.  et  al. 
(Supreme  Court  of  Arkansas.    May  6,  1913.) 

1.  FBAUouuurr  Gontstahckb  (i  96*)— Cow- 

SIDBBATION— PABIHT  ANU  OHILO. 

Where  It  appeared  that  an  insolvent  debtor 
pendins  suits  against  bim  on  which  JadcrmeDtB 
were  subseqaently  obtained  sold  all  of  bis  land 
except  his  nomertead  to  his  sons  for  trom  $300 
to  $660  less  than  its  value,  the  chancellor  did 
not  err  in  finding  that  the  conveyance  was  made 
with  intent  to  defraud  creditors. 

[Ed.  Mote.— For  other  case^  see  Fraudulent 
Conveyances,  Cbnt  Dig.  ||  289-322;  Dec.  Dig. 
|96.«1 

2.  Frauothxnt  Convraxobs  (I  278*)— Ovi- 
DxnoE  —  FBxamfFTioira  and  Bnaoxir  or 
Paoor. 

Conveyances  to  members  of  the  household 
and  near  raatives  of  an  embanmssed  debtor  are 
looked  upon  with  suspicion  and  scrutinised  with 
care,  when  voluntary,  are  prima  fade  frandn- 
Unt,  and,  when  the  embarrassment  of  the  debtor 
proceeds  to  financial  wreck,  are  conclusively 
presnmed  fraudulent  as  to  existing  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  801,  802;  Dec  Dig. 
I  278.*] 


8.  FbaTTDUZJCNT  GONVKTAROBi  (|  2T7*)— Svi- 
DBNCS  —  PUEBUUFTIOIIB  AKD  BUBI»ir  Of 

Pboop. 

While  a  party  suing  to  set  aside  alleged 
fraudulent  conveyances  bad  the  burden  of  prov- 
ing fraud,  It  dlsoiarged  that  burden  by  showing 
that  an  embarrassed  debtor  pending  suits 
against  him  bj  his  creditors  conveyed  all  of  bis 
land  except  bis  homestead  to  his  sons  tor  a 
consideration  which  upon  the  face  of  the  con- 
veyance appeared  gross^  Inadequate;  the  bur- 
den then  being  on  the  grantees  to  show  a  suffi- 
cieot  consideration. 

[Ed.  Mote.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8i  709,  809-814 ;  Dec. 
Dig.  8  277.*f 

Appeal  from  Crawford  Chancery  XV)urt; 
J.  V.  Bourland,  Chancellor, 

Action  by  Reynolds-Davis  Grocery  Com- 
pany and  others  against  Phil  Simon  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
faidants  appeaL  Affirmed. 

The  appellant  Phil  Simon  and  one  Charles 
J.  Smets  during  the  year  1910  and  prior 
tha>eto  had  been  doing  business  in  Crawford 
county  under  the  Arm  name  of  Simon  Qro< 
eery  Company,  and  had  become  Indebted  to 
appellees,  on  their  various  separate  claims, 
in  the  aggregate  sum  of  $1,100.  The  appel- 
lees had  recovered  Judgments  on  their  sepa- 
rate claims,  making  up  the  above  aggregate. 
These  Judgments  had  not  been  paid.  While 
suits  were  pending  against  Simon  and  Smets. 
and  before  Judgment  was  rendered  against 
them,  the  appellant  Phil  Simon  on  the  24th 
day  of  August.  1910,  conveyed  to  his  sons 
William  Simon  and  Patrick  Simon,  coappel- 
lanta  herein,  certain  tracts  of  land,  consist- 
ing of  the  N.  B.  ^  of  the  S.  W.%  of  section 
11,  township  9  N.,  range  82  W.,.  and  known 
and  described  in  the  testimony  as  the  "Lees 
creek  tract,"  and  the  fractional  S.  W.  ^  of 
the  N.  W.  M  of  section  5.  township  9  N., 
range  31  W..  described  as  the  "Watklns 
tract,"  and  the  S.  E.  %  of  the  S.  W.  ^  of 
section  85.  township  10  M.,  range  31  W.,  de- 
scribed as  the  "Rowe  tract,"  and  in  addition 
to  the  latter  40,  6  acres  In  the  S.  W.  corner 
of  the  S.  W.  ^  of  the  S.  E.  %  of  section  31, 
township  10  N.,  range  31  W.  Two  of  the 
tracts  at  the  time  were  mortgaged  to  the 
Citizens'  National  Rank  to  secure  a  note  for 
11,600.  The  app^ees  In  their  complaint  set 
np  the  above  facts,  and  allied  that  the  lands 
were  conveyed  by  Phil  Simon  to  his  sons 
for  a  pretended  consideration  of  $100,  and 
that  the  lands  were  worth  the  sum  of  $2,000^ 
and  that  said  conveyance  was  made  with  the 
intoit  to  denrand  the  creditors  of  Phil  Si- 
mon. The  pnjer  was  that  the  conveyance 
be  set  aside,  and  that  the  land  be  subjected 
to  the  payment  of  the  debts  of  the  appellant 
Phil  Simon  to  the  appellees.  The  anaww 
of  the  appellants  doiled  that  the  conveyance 
was  fravdnlent,  and  alleged  that  it  was 
for  an  egress  consideration  of  $100,  and  of 
the  assumption  on  the  part  of  the  grantees 
of  the  payment  to  the  Cltisena'  Bank  of  tlie 
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mortgage  for  |1,500,  with  loterest  from  the 
18th  day  of  August,  1909,  and  that  the  sum 
of  ¥100  and  the  amount  of  this  mortgage, 
with  the  interest,  was  an  adequate  consid- 
eration for  the  conveyance.  The  chancellor 
found  that  the  deed  of  Pbll  Simon  and  wife, 
to  William  and  Patrick  Simon,  was  made 
with  the  Intent  to  defraud  the  creditors  of 
Phil  Simon,  and  entered  a  decree  canceling 
the  same  and  ordering  the  same  sold  to  sat- 
isfy the  Judgments  of  the  appellees  herein. 
The  appellants  have  dnly  prosecuted  this 
appeal. 

Sam.B.  Chew,  of  Van  Buren,  for  appel- 
lants. Lu  H.  Southmayd,  of  Van  Buren,  and 
Bead  ft  HcDonoQgh,  of  FL  &nitb,  tat  ap- 
pellees. 

WOOD.  J.  (after  stating  fhe  facts  as 
above).  II]  The  testimony  on  behalf  of  the 
appellees  traided  to  show  that  the  land  In 
controversy  was  worth  from  f2,lS0  to  $2,500. 
The  court  might  have  found  from  the  testi- 
mony of  the  witnesses  for  tlie  apptilees  that 
the  land  was  worth  as  much  as  |2,S00  at  the 
time  the  deed  In  controreny  wss  executed. 
From  llie  testimony  of  about  Uie  same  num- 
ber €t  disinterested  witnesses  on  behalf  of 
the  appellants,  tbe  court  bare  found 

tfaat  the  land  in  ocmtroTersy  was  worth  a 
great  deal  less  than  the  valne  placed  upon  it 
by  the  witnesses  for  tbe  appellees.  The 
qnestiim  of  the  value  of  the  land  at  the  time 
of  the  execution  of  tbe  deed  in  controversy 
was  one  of  fact,  and  the  finding  of  the  chan- 
cellor is  tbis  respect,  in  our  i^dnlon,  Is  not 
clearly  against  the  preponOoranoe  of  the  evi- 
dence. 

Awnmlng  that  tbe  land  was  worth  as 
much  as  ¥2,000,  and  that  grantees  would 
'  have  paid  for  It  as  much  as  $1,860,  the  high- 
est price  shown  by  testimony  of  any  of  the 
witnesses  on  behalf  of  appellants,  then  there 
would  have  been  a  difference  of  $650  that 
the  creditors  of  Phil  Simon  would  have  been 
entitled  to  out  of  his  landed  estate.  If  the 
value  of  the  land  was  but  $2,160,  there  would 
have  been  a  dUferfflice  of  but  $300  between 
the  price  paid  and  the  actual  value  of  the 
land,  to  which  the  creditors  would  have  been 
^titled.  Tbe  mere  difference  between  the 
actual  value  of  tbe  land,  according  to  the 
testimony  of  the  appellees,  and  the  price 
paid  for  same,  would  not  alone  be  snffldent 
to  show  that  there  was  any  Intent  to  defraud 
the  creditors  of  PhU  Simon  in  the  convey- 
ance made  by  him  to  his  sons.  But,  when 
this  is  considered  in  connection  with  the 
other  facts  In  evidence,  It  cannot  be  said 
that  the  chancellor  erred  In  finding  that  the 
conveyance  was  made  with  the  intent  to  de- 
fraud creditors.  For  the  undisputed  evi- 
dence shows,  and  it  is  admitted,  that  the  ap- 
pellant Phil  Simon  at  the  time  the  convey- 
ance was  made  owed  the  appellees  the 
the  amounts  claimed  by  them,  respectlv^t 
and  that  suits  were  pending  against  bim  on 


these  claims  at  the  time  be  made  Ute  a>n- 
veyance,  and  that  judgmmts  were  thereafter 
obtained  for  the  several  amounts  claimed. 

For  the  appelant  Phil  Simon,  under  these 
circumstances,  to  sell  all  tbe  land  be  owned 
except  his  homestead  to  his  sons  for  an 
amount  considerably  less  than  tbe  value  of 
the  land  was  a  strong  badge  of  fraud.  It 
matters  not  that  Phil  Simon  used  the  whole 
or  a  part  of  tbe  proceeds  of  the  sale  in  pay- 
ment on  his  debts,  for  he  was  unable  to  pay 
his  debts  and  was  Insolvent,  and  the  t&ct 
that  the  conveyance  was  made  to  hia  sons 
under  such  circumstances  would  warrant  the 
conclusion  that  he  was  making  the  convey- 
ance in  order  to  put  the  property  in  the 
hands  of  his  children,  and  to  give  them  the 
benefit  of  the  difference  between  the  price 
paid  by  them  and  the  real  value  of  the  land. 

L2]  This  court  has  often  held  that  "con- 
veyances made  to  members  of  the  household 
and  near  relatives  of  an  embarrassed  debtor 
are  looked  upon  with  suspicion  and  scruti- 
nized with  care;  and  when  they  are  voluntary, 
they  are  prima  fade  fraudulent,  and  when 
tne  embarrassment  of  tbe  debtor  proceeds  to 
financial  wreck  they  are  presumed  conclu- 
sively to  be  fraudulent  as  to  existlns  cred- 
itors." WUks  V.  Vaughan.  7S  Ark.  174,  88 
S.  W.  918;  HcGonnell  v.  Hopkins,  SS  Ark. 
22S,  110  S.  W.  1039;  Morgan  t.  Kendrick, 
91  Ark.  804-890.  121  &  W.  278,  13*  Am.  8t 
Rep.  78.  To  the  extent  that  the  price  paid 
was  less  than  the  value  of  tJie  land,  tlw 
conveyance,  so  far  as  creditors  are  concerned, 
must  be  held  to  be  vohintaiy  and  wltbont 
consideration. 

As  was  said  in  George  B.  Priest  against 
Abraham  W.  ConkUn  and  Hunter  O.  ConkUn, 
administrators,  where  an  ^nbarrasBed  debtix- 
conveyed  a  farm  that  was  under  mortgage^ 
to  bis  son:  "If  the  farm  was  worttt  no 
more,  than  the  Incumbrances,  he  (tbe  son) 
could  abandon  the  title  and  suffer  no  loss. 
If  it  should  be  of  greater  nlue^  then  sneli 
excess  would  be  a  gift  from  bis  fittber."  In 
Leonard  v.  Flood,  68  Ark.  162,  66  S.  W.  781, 
we  held:  "Where  a  debtor  conveys  his  prop- 
erty to  his  son,  *  •  •  the  drcumstance 
Is  such  as  to  raise  a  snsiddon  of  fraud  in  a 
suit  by  his  creditors  attacking  the  conveyance 
as  fraudulent,  and  to  cast  npon  him  the  bur- 
den of  showing  a  consideration." 

[S]  While  the  bnrden  of  proof  is  upon  the 
plalntift  who  alleges  fraud  to  show  it,  yet 
that  burden  has  been  discharged,  where  as  in 
this  case  he  shows  that  an  embarrassed 
debtor  pending  a  suit  against  bim  by  his 
creditors  has  made  conveyance  of  all  the  land 
he  owned  except  his  homestead  to  his  sons 
for  a  consideration,  which  upon  the  face  of 
the  conveyance  appears  to  be  grossly  inade- 
quate. Such  circumstances  are  sufficient  to 
raise  a  suspldon  of  fraud  and  to  cast  a 
doubt  upon  the  legality  of  the  transaction, 
and  the  burden  Is  then  on  the  one  bidding; 
under  the  deed  to  abaw  a  considaratioa. 
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Leonard  t.  Flood,  supra.  The  testimony  of 
the  appellants  is  not  in  entire  accord  as  to 
the  amount  of  the  consideration  that  was 
paid  for  the  lands.  The  testimony  further 
shows  that  although  the  deed  was  made  on 
the  20tb  of  August,  1910,  it  was  withheld 
from  the  record  until  the  17th  day  of  Novem- 
ber, 1910,  and  then  entered  upon  the  records, 
iuBt  before  Judgments  were  rendered  in  fa- 
vor of  the  appellees  against  appellant  Fhll 
Simon.  The  testimony  also  showed  that  al- 
though the  lands  had  been  conveyed  from 
Fhll  Simon  to  his  sons  on  August  20,  1910. 
he  contlnaed  to  pay  the  taxes  on  them  in 
1911.  The  testimony  of  Oeo.  R.  Wood  on  be- 
half of  the  appellees  shows  that  Phil  Simon, 
when  he  was  attempting  to  borrow  ¥1,D00  on 
the  property  afterwards  conveyed  to  his  sons, 
represented  to  the  cashier  of  the  Citizens' 
Bank,  from  wtiom  he  obtained  the  money, 
that  the  property  was  worth  from  $2,000  to 
¥^,000.  In  his  testimony  given  In  this  case 
to  Bostain  the  conveyance  he  states  that  the 
property  was  worth  about  $1,400.  Phil  Si- 
mon testified  that,  when  be  made  the  appli- 
cation to  borrow  the  $1,600  from  the  Citizens' 
Bank,  be  might  have  told  the  cashier  that 
the  land  was  worth  $2,000  to  $2,S00.  He 
said  he  did  not  recollect  teUlng  him  that, 
but  ndgbt  have  dtme  so,  as  Iw  was  "needing 
mon^  very  bad."  It  thus  ai^ears  that  ap- 
pellant Pbll  Simon  is  in  the  unfortunate 
atatode  of  being  willing  to  make  r«presenta- 
ttons  and  shape  his  testbnony  to  suit  his 
own  Mlflab  Interwtil,  regardless  of  the  real 
facta.  The  testimony  of  such  a  witness 
should  not  be  entitled  to  much  consideration 
Is  a  case  where  hUt  own  Interest  is  involved. 

We  are  of  the  o^zdon  that  when  the  rec- 
ord Is  considered  as  a  whole,  the  findings  of 
the  chancellor  are  sustained  by  the  clear 
preponderance  of  tbe  evidence  Bad  that  bis 
decree  is  in  an  things  correct,  and  the  same 
la  therefore  affirmed. 


LESLIS  et  aL  v.  O'NEIL. 
(Sopieme  Oonrt  of  Aikansss.   May  5,  1918.) 

1.  IterOBlCATION  OF  INSTBUIBNTS  (|  45*)  — 

EviDENCB— SomonsHOT. 

To  Justify  the  reformation  of  a  written 
instmment  on  the  sroaod  of  fraud  or  miBtake, 
the  evidence  of  the  fraud  or  mistake  mast  be 
dear,  uneqaivocal,  and  dedsive  and  snch  as  to 
eatablish  the  fraud  or  mistske  beyond  leasonr 
able  controvecsy. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  Initroments,  Gent.  Dig.  H  167-193;  Dec. 
Dig.  I  4B.*] 

2.  Bixxs  AND  Noin  (1  610*)— IifDOBsnam^ 

EXTBHT  or  LUBILITT  —  BVXDEHCB  —  SOTPI- 
CnNCT. 

In  an  action  on  a  note  given  by  a  corpora- 
tion against  two  of  its  directors  as  iadorsers, 
evidence  held  inaufficleat  to  show  that  plaintiff, 
also  a  director,  agreed  to  also  indorse  the  note 
and  become  jointly  liable,  but  by  mistake  failed 
to  do  si^  and  hence  tbe  chancellor  did  not  err  in 


finding  for  jdalntifl  and  refudi^  to  reform  the 

note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  1802 ;  Dec  Dig.  }  519.*] 

Appeal  from  Garland  Chancery  Court ; 
Jethro  P.  Henderson,  Chancellor. 

Action  by  T.  J.  O'Neil  against  S.  W.  Leslie^ 
John  J.  McManus,  and  another.  From  a 
judgment  against  them,  the  defendants 
named  appeal.  Affirmed. 

This  was  an  action  by  T.  3.  O'Neil  against 
S.  W.  LesUe,  John  J.  McManus,  and  J.  C. 
Minor  to  recover  upon  a  promissory  note.. 
The  note  is  as  follows:  "$360.00.  Hot 
Springs,  Ark.,  Jan.  8th.  ,^06.  Sixty  days 
after  date  we  promise  to  pay  to  the  orAee 
of  T.  J.  O'Neil,  three  hondred  and  fifty  dol- 
lars, for  value  received,  negotiable  and  pay- 
able wlthont  d^alcatlon  and  discount  and 
with  interest  from  date  at  tlie  rate  of  eight 
per  cent  per  annum  from  date  until  pald» 
and  if  interest  be  not  paid  when  due,  to 
become  a  principal  and  bear  the  same  rate 
of  Interest  Arkansas  Acetylrae  Gas  Co., 
by  J.  O.  Minor,  President  S.  W.  Leslie,  Sec- 
retary." Tbe  note  was  signed  on  the  back,. 
"S.  W.  Leslie,  John  J.  McBfanoa."  The  de- 
fendants lieelle  and  Mcdfanos  In  tfa^  au" 
swer  admitted  the  ezecntlon  of  the  note,  bat 
allege  that  tb^  wore  not  Indebted  to  tbe 
plaintiff,  and  that  the  note  sued  on  was  exe- 
cuted under  ttke  following  drcomstanosK 
That  In  January,  1906,  a  corporation  was 
formed  undor  the  name  of  the  Arkansas 
Acetylene  Gas  Company.  That  the  plaintiff, 
T.  J.  O'Neil.  and  tbe  defendants;  S.  W.  Les- 
lie and  John  J.  McHanns  and  J.  0.  Unor, 
are  all  membm  of  tbe  board  of  director^ 
That  Oiey  had  all  paid  In  tbe  toll  amount 
of  tlie  capital  atodc'  by  them  subscribed. 
That  Uwreofter  tbe  corpwatlon  became  ln< 
debted  and  needed  money  with  whldi  to  con- ' 
tlnne  its  business.  That  It  was  agrwd  be- 
tween the  parties  to  this  suit  to  raise  the 
sum  of  $800  for  the  corporation.  That  to 
raise  this  money  they  would  cause  to  be 
executed  a  note  of  tbe  corporation  for  that 
amount  That  It  was  understood  and  agreed 
between  tbe  parties  to  tills  suit  that  they 
would  Indorse  said  note  as  individualB  and 
raise  tbe  money  <ni  it  13ie  defendant  Minor 
filed  an  answer  In  which  be  doiles  that  be 
signed  tbe  note  as  an  individual.'  Tbe  de- 
fendants Leslie  and  McManus  filed  a  motion 
to  transfer  the  case  to  eaulty,  wbiOh  was 
done. 

J.  C.  Minor  tesUfled  that  he  signed  the 
note  as  president  of  the  corporation  for  the 
purpose  of  rairing  money  to  carry  on  its  busi- 
ness, and  said  that  It  was  not  understood 
or  agreed  that  be  was  to  sign  tbe  note  as  an 
individual. 

The  defendants  McManus  and  Leslie  testi- 
fied to  the  matters  set  out  in  their  answer, 
as  stated  above,  and  in  addition  said  that 
the  plaintiff,  O'Neil,  agreed  to  Indorse  the 
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note  with  them.  That  It  was  understood  and 
agreed  between  the  parties  to  thts  suit  that 
they  should  all  Indorse  the  note  and  that 
ONell  would  take  the  note  so  indorsed  to 
his  brother  or  to  the  bank  and  procure  the 
money  on  It  That  the  corporation  subse- 
quently became  insolvent  and  Its  affairs  were 
wound  up.  That  after  the  dissolution  of  the 
corporation,  and  about  four  years  after  the 
note  was  executed,  the  plaintiff  for  the  first 
time  claimed  he  was  not  liable  on  the  note 
and  that  they  were  liable  to  him  for  ttie  full 
amount  of  the  note. 

The  plaintiff.  O'N'ell,  testified  that  he  nev- 
er took  any  active  part  In  the  management 
and  conduct  of  the  business  of  the  corpora- 
tion, and  that  the  defendant  Leslie  had  al- 
most exclusive  charge  of  Its  affairs.  He  ad- 
mitted that  he  was  nominally  treasurer  of 
the  corporation,  but  said  that  the  money 
which  was  procured  by  the  execution  of  the 
note  was  turned  over  to  Leslie  and  by  him 
used  for  the  corporation.  He  denied  that  he 
agreed  to  Indorse  the  note  with  the  defend- 
ants Leslie  and  McHanns,  and  said  that,  on 
the  contrary,  he  expressly  refused  to  Indorse 
It.  He  Bald  that  he  knew  the  corporation 
was  In  debt  and  only  agreed  to  lend  the 
money  on  condition  that  KIcManns  and  Les- 
lie, whom  he  regarded  as  solvent,  would  in- 
dorse the  note.  He  testified  that  be  fur- 
nished the  money  himself  and  did  not  pro- 
cure It  from  hla  brother  or  the  bank. 

The  chancellor  found  that  the  plaintiff. 
O'Nell,  did  not  agree  to  become  Jointly  liable 
with  the  defendants  HcManns  and  Leslie  on 
the  note,  and  that  he  would  not  have  loaned 
the  mon^  to  the  corporation  except  on  the 
credit  of  the  defendants  Leslie  and  Mdtfan- 
us.  The  diancellor  found  further  that  the 
defendant  Minor  was  not  liable  on  the  note, 
and  no  Judgment  was  rendered  agalnrt  hUn. 

A  decree  was  ottered  In  favor  of  the 
jdalntlff  wherein  it  waa  adju^ied  that  be 
should  recover  from  the  defendants  Leslie 
and  McHanns  the  amount  of  Uie  note  sued 
on.  These  defendants  have  appealed. 

C.  Floyd  Huff  and  S.  W.  Leslie,  both  of 
Hot  Springs,  for  appdianta. 

HART,  3.  (after  stating  tbe  Aurts  as  above). 
[1]  The  cause  was  transferred  from  the  cir- 
cuit to  the  chancery  court  on  the  motion 
of  the  defendants  Leslie  and  McUanus.  This 
was  presumably  done  in  order  that  the  chan- 
cery court  might  reform  the  note  by  plac- 
ing thereon  the  name  of  the  plaintiff  as 
an  indorser  and  thus  make  him  Jointly  liable 
with  the  defendants  Leslie  and  McManus, 
for  the  amount  of  the  note.  In  the  case  of 
WIlson;Ward  &  Co.  v.  Farmers'  Union  Gin 
Co.,  94  Ark.  200,  126  8.  W.  847,  the  court 
held  that,  In  order  to  reform  a  written  In- 
strument on  the  ground  of  fraud  or  mistake, 
the  evidence  of  such  fraud  or  mistake  must 
be  clear,  unequivocal,  and  dedslve.  The 


court  quoted  with  approval  from  Bishop  on 
Contracts  as  follows:  *^n  no  case  will  a 
court  decree  an  alteration  In  the  terms  of  a 
duly  executed  written  contract,  unless  the 
proofs  are  full,  clear,  and  declsiv&  Mere 
preponderance  <rf  evidence  la  not  raou^; 
the  mistake  must  appear  beyond  reasonable 
controversy." 

[2]  When  tested  by  this  rule,  we  do  not 
think  that  the  chancellor  erred  in  finding  for 
the  plaintiff.  It  is  true  that  the  defendants 
Leslie  and  McManus  both  testifled  that  the 
plaintiff,  O'N^l,  agreed  to  indorse  the  note 
with  them,  and  that  he  never  made  any 
claim  against  them  on  the  note  until  after 
the  corporation  was  dissolved  and  until  about 
four  years  after  the  execution  of  the  note. 
On  the  contrary,  the  note  itself,  whidi  Is  the 
best  evidence  of  the  contract  between  the 
parties,  was  introduced  In  evidence  and 
shows  that  the  name  of  the  plaintiff  does  not 
appear  thereon  as  an  indorser.  In  addition 
to  this,  the  note  was  made  pay^le  to  the 
plaintiff,  and  he  testifled  tliat  he  did  not 
agree  to  Indorse  It 

The  plaintiff,  O'Neil*  and  tbe  dePoidants 
tieslle  and  McManus  were  all  preset  when 
the  note  was  executed  and  when  it  was  in- 
dorsed by  the  defendants.  It  would  have 
been  natural  for  the  plaintiff,  if  he  had 
agreed  to  Indorse  it,  to  have  done  so  at  the 
time  tbe  defendants  Indorsed  It  When  all 
the  drcumatances  in  connection  with  tbe 
execution  and  its  indorsement  of  tbe  note 
are  considered,  we  do  not  tUnk  it  can  be 
said  that  tbe  dianodlor  erred  In  finding  for 
the  plaintiff.  . 

Hie  decree  will  be  affirmed. 


ANDDBS  et  aL  v.  BOABK  et  aL 
(Supreme  Court  of  Ai^ansaa.   May  12,  IBIS.) 

1.  PABTmoir  (I  12*)— HovESXSAiv- RioKT  or 
SnaviviHO  Widow. 

No  partition  of  a  homestead  can  be  had 
while  the  snrvivlng  widow  and  other  children 
reride  thereon;  tbe  widow  having  prior  right 
thereto. 

[Ed.  Note.— For  other  cases,  see  PartltioB, 
Cent  Dig.  i  12 ;  Dec.  Dig.  I  12.*] 

2.  Limitation  of  Actions  (|  73*)— Dibabiu- 
tibs— covebtubb. 

Where  plaintiff  married  long  before  Um 
death  of  her  mother,  who  at  snrriving  widow 
held  possession  of  the  homestead  of  piaintHTs 
father,  the  statute  of  limitations  did  not  begin 
to  run  against  plaintiff  upon  tbe  death  of  the 
mother,  plaintiff  being  under  coverture  at  that 
time,  and  conflequentv  no  title  adverse  pos- 
sessioQ  could  be  acquued  against  plaintiff  until 
diBcoverture. 

[Ed.  Note.— For  other  Umitatlon  of 

Actions,  Cent  Dig.  U  889-412;  Dea  DIe.  { 
78^«  Husband  and  Wlfs^  Gent  Dig.  U  800; 

3.  Ejecthent  (i  39*)— Laches— Dmmi. 

Iq  ejectment  for  land,  where  plaintiff  set 
up  a  legal  title  whldi  was  not  barred  by  tbe 
statute  of  llmitatioDs  because  of  her  oovertnre, 
and  the  answer  claimed  no  equitable  nUti*  a 
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plea  of  lacIieB  eannot  be  avafled  of,  tbat  defenm 
being  confined  to  elaima  for  purely  equitable 
remedies,  and  consequently  it  waa  improper  up- 
on the  pleadinx  and  laches  to  traaafer  the  cause 
to  equity. 

[E^  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S  ISl;  Dec  DUr.  f 

4.  BUSBAND  AND  WOK  (|  62*)— EQimABU 

Bbtoppel— EmtCT. 

While  a  married  woman  may  be  estopped  to 
claim  real  estate,  mere  ^ence  or  inaction  will 
not  work  sncb  estoppeL  ' 

W Ed.  Note.— For  other  eases,  we  Hnsband  and 
Ife,  Cent.  TXg.  ||  28&-38V868;  Deb  Dls.  | 

e2.«] 

6.  Affbai.  ahd  EbooB  a  882*)— IirvniBD  Ete< 

BOB. 

Where  a  cause  was  Improperly  transferred 
to  equity  upon  the  motion  of  defendants,  they 
eannot  complain,  bavins  invited  the  error,  and, 
it  beins  shown  tbat  [ualDtiffs  were  entitled  to 
lecover,  the  cause  need  not  4m  remanded  for 
new  triaL 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Errar,  Oent  Dig.  fS  S601-SfflL0;  De&  Dig.  i 
882L*] 

Appeal  tram  Bradtey  Chtneerr  Oonrt; 
Zacbarlab  T.  Wood,  GluinoeIl<Hr. 

Actlim  by  B.  B.  Anders  and  anoUier  agoloBt 
U.  J.  Boark  and  imotlier.  From  a  decree 
for  defradanta,  plain  tUd  apiteaL  (Reversed 
and  remanded,  with  dlreetionn  to  enter  jadg- 
ment  for  plaintifrB. 

Appellants  brongbt  suit  In  ejectment  for 
the  possession  of  an  undivided  interest  In 
certain  lands,  alleged  to  be  onlawfuUy  held 
by  ai^Uees,  and  tor  damages  for  timber 
taken  therefrom.  The  complaint  alleges: 
That  E.  B.  Anders  Is  a  married  woman  and 
the  wife  of  her  coplalntlff  to  whom  she  was 
married  in  1867.  That  she  la  the  daughter 
of  Jesse  and  Nancy  Goodman,  all  of  whose 
cblldrra  died  in  infancy,  except  appellant 
and  her  brother,  Jesse  Goodman,  Jr.  That 
her  father  became  the  owner  of  the  lands  un- 
der the  homestead  laws  and  patent  issued 
In  the  year  1852.  Tbat  he  built  a  dwelling 
house  upon  the  land  and  cleared  and  culti- 
vated the  same  until  his  death  in  185fS.  T^at 
his  widow  continued  h^  residence  upon  the 
land  with  her  children  ontU  her  marriage 
to  Bennett  Cooper  In  the  year  1858,  and  with 
him  continued  to  live  thereon  until  her  death 
in  the  year  1876.  Tbat  her  husband  Bennett 
Cooper  was  left  In  the  possession  of  the 
lands  until  1880,  when  he  attempted  to  con- 
vey them  by  warranty  deed  to  W.  H.  Wheel- 
er on  December  26, 1888.  That  Wheeler  con- 
veyed the  lands  to  Gnlbreath  in  March,  1891. 
who  conveyed  them  to  the  defendants  on 
May  10,  1907.  That  the  plaintiffs  are  the 
sole  surviving  heirs  of  Jesse  Goodman,  Sr., 
and  entitled  to  one-half  interest  in  the  lands 
and  bomestead,  J.  Goodman.  Jr.,  being  bar- 
red by  laches  and  limitations,  and  that  the 
coverture  of  E.  K.  Anders  prevented  the  run- 
ning of  the  statute  of  limitations  against 
her,  and  she  received  no  gifts  or  advances 
from  her  father's  estate,  which  could  be 
charged  to  ber  u  her  interest  ther^  The , 


answer  admits  the  allegations  of  the  com- 
plaint, except  it  denies  that  the  appellants 
are  the  owners  of  the  lands,  and  alleges  that 
El  B.  Anders  married  In  the  year  1867,  "and 
that  she  has  lived  without  asserting  any 
claims  to  the  lands  in  suit  for  43  years  since 
tbat  date  and  to  the  institution  of  the  anlt 
and  has  knowingly  permitted  divers  and  va- 
rious persons  to  purchase,  hold,  improve,  cul- 
tivate, and  pay  taxes  on  the  land,  and  that 
each  bolder  has  asserted  hostile  claims  to 
the  plaintiff;  that  defendants  and  their  gran- 
tors have  for  more  than  40  years  had  the  ex- 
clusive possession  of  the  premises,  holding 
the  same  peaceably,  continuously,  and  open- 
ly, claiming  to  be  tlie  owners  of  the  fee;  that 
defendants  claim  and  hold  the  said  lands  as 
innocent  purchasers,  and  by  adverse  posses- 
sion. That  plaintiffs  are  guilty  of  such  laiA- 
es  as  ou^t  to  estop  them  from  a  recovery 
of  the  premises."  The  plaintiff  filed  a  de- 
murrer to  the  answer,  which  was  oTermled 
and  the  cause  transferred  to  equity  over 
their  objections.  The  testimony  shows  the 
facts  to  be  as  all^^d  in  the  complaint,  and 
B.  B.  Anders,  in  explanation  of  her  long  ac- 
quiescence in  the  possession  of  the  lands  by 
others,  said  it  was  because  she  had  no  knowl- 
edge that  she  was  entitled  to  them  until  she 
raised  a  boy  large  enough  to  look  tato  the 
matter.  She  lived  near  the  lands  In  contro- 
versy and  knew  the  Improrem^ts  were  be- 
ing made  upon  them  and  made  no  objections 
thereto.  The  testimony  does  not  disclose 
any  conduct  upon  her  part  calculated  to  in- 
duce the  appellees,  or  those  under  whom  they 
claim,  to  purchase  the  land,  although  T.  D. 
Boark  stated  tbat  during  the  time  he  was 
engaged  in  making  the  Improvements  there* 
on  he  heard  Mrs.  Anders  say  her  father  died 
and  she  never  got  anything  out  of  the  es- 
tate, but  sbe  never  seemed  to  haTe  any 
claim,  saw  them  making  the  Improvonents, 
but  did  not  forbid  It  being  done.  It  was 
also  shown  that  appellees  had  made  about 
$1,600  worth  of  Improvements  since  thsAr 
purchase  of  the  lands  In  1881.  The  court 
found  that  the  plaintiffs,  by  neglect  to  a» 
sert  their  rights  for  a  p^od  of  40  years 
and  their  failure  to  pay  taxes  on  the  lands, 
abandoned  all  right  thereto,  and  are  estop- 
ped by  laches  and  their  conduct  from  as- 
serting title  to  the  land,  and  confirmed  de- 
fendants' title  and  dismissed  the  complaint 
at  i^alntlffs*  oosL  From  ibis  judgment  this 
appeal  eomea. 

B.  L,  Herring,  of  Warren,  for  appellants. 
John  B.  Bradley  and  B.  W.  Baxter,  both  of 
Warren,  and  Poole  ft  Speer,  of  Hampton,  for 
appellees. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  There  is  no  dispute,  whatever,  as  to 
the  fiicts  in  this  case,  except  relative  to  the 
conduct  of  appellant  Mr&  Anders,  daring  the 
time  of  the  making  of  tbe  Improvements  np- 
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on  the  land  In  controversy  by  appellees,  and 
there  Is  no  testimony  tending  to  Bbow  any 
conduct  upon  her  part  that  would  have  in- 
duced appellees  or  their  grantors  to  pur- 
chase said  lands,  or  mislead  them  to  think 
that  she  had  no  claim  thereto,  except  the 
fact  that  she  lived  long  In  the  locality  near 
them  without  asserting  any  title  thereto  or 
paying  taxes  thereon. 

n,  2]  Her  father  died  In  185&,  leaving  her 
mother,  herself,  and  the  other  children  In 
possession  of  the  lands,  his  homestead.  She 
thereafter  married  In  1867  and  has  ever 
since  been  a  married  woman,  aud  her  mother 
and  the  other  children  resided  upon  the  lands 
until  Che  death  of  the  mother  in  18T6,  and 
certainly  no  claim  adverse  to  her  interest 
arose  or  could  have  arisen  before  that  time, 
because  the  homestead  could  not  be  partition- 
ed, and  under  the  law  the  mother  had  the 
prior  right  thereto.  Johnston  v.  Turner, 
29  Ark.  280;  Lindsay  v.  NorrUl,  36  Ark.  645. 
And  she  was  a  married  woman  and  under 
disabilities  from  1867  long  before  the  death 
of  her  mother  and  exempt  on  that  account 
from  the  operation  of  the  statute  of  limita- 
tions, and  a  title  nnder  adverse  possession 
could  not  be  built  up  against  her. 

In  the  case  of  Harvey  v.  Douglass,  73  Ark. 
221.  83  S.  W.  946,  this  court  said:  "The 
seven-year  statute  could  not  apply  because  the 
agreed  statement  of  fact  was  that  Mrs. 
Douglass  has  been  a  married  woman  ever 
since  a  date  prior  to  this  sale  and  the  pos- 
session of  defendants.  Title  by  adverse  pos- 
session for  seven  years  cannot  be  built  up 
against  a  married  woman" — citing  cases. 

[<]  The  court  erred  in  transferring  the 
cause  of  action,  which  was  purely  one  at 
law,  to  the  court  of  equity ;  no  equitable  re- 
lief being  alleged  In  the  answer,  except  the 
plea  of  lachsB,  wlilidi  could  not  be  availed 
of  at  law. 

In  Davis  V.  Neal  et  al..  100  Ark.  899.  140 
9.  W.  278,  the  court  said:  "In  the  case  of 
McFarlane  v.  Grober,  70  Ark.  371  (69  S.  W. 
66,  91  Am.  St  Rep.  84],  the  court  held:  The 
doctrine  of  laches  has  no  application  to  a 
case  where  the  plaintiff  is  not  seeking  eq- 
uitable relief,  but  to  enforce  a  legal  tltl^  and 
where  her  action  is  not  barred  by  the  stat- 
ute of  limitations  In  reference  thereto.' " 

And  In  Taylor  v.  Leonard,  94  Ark.  122, 
126  S.  W.  387:  "The  doctrine  of  laches  does 
not  apply  to  a  case  where  one  la  seeing  to 
enforce  a  legal  title,  and  where  the  right  to 
assert  that  title  Is  not  barred  by  the  statute 
of  limitations.  In  the  case  of  Rowland  v. 
McGuire,  67  Ark.  320  [66  S.  W.  16],  it  Is 
said:  *The  right  to  plead  such  fact  (laches) 
as  a  defense  Is  subject  to  the  important  lim- 
itation that  It  Is  conSned  to  claims  for  pure- 
ly equitable  remedies,  to  which  the  party 
seeking  to  enforce  them  has  no  strict  legal 
right'  In  the  case  of  McFarlane  v.  Orober, 
70  Ark.  371  [69  S.  W.  56,  01  Am.  St  Rep. 
84],  It  Is  said:   The  doctrine  of  laches,  In- 


voked by  the  defendant,  does  not  apply  to  a 
case  where  the  plaintiff  is  not  asking  any- 
equitable  relief,  but  seeks  only  to  enforce  a 
plain  legal  title  In  a  court  of  law,  and  where 
her  action  Is  not  barred  by  the  statute  of 
limitations  in  reference  thereto.'  And  this 
principle  is  equally  applicable  in  a  case 
where  a  defendant  Interposes  his  le^l  title 
In  a  court  of  equity  as  a  defense  against 
one  seeking  to  establish  title  to  the  land." 

[4]  It  Is  true  "a  married  woman  may  be 
estopped  to  claim  real  estate,  but  mere  sl< 
lence  or  Inertness  will  not  suffice  to  work  an 
eatoppti."  Fox  T.  Itarewiy,  62  Ark.  JOA,  38 
S.  W.  533. 

[6]  It  follows  that  the  court  erred,  both 
in  the  transfer  of  the  case  and  the  rendition 
of  the  decree.  The  ai^Uees,  however,  are 
not  in  a  position  to  complain  of  the  transfer 
of  the  case  to  eqnlty,  made  upon  their  mo- 
tion; and  the  decree  Is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  for  appellants  for  possewlon  ot  the 
lands. 


STORTHZ  V.  SANGER  et  aL 
(Supreme  Court  of  Arkansas.    May  1013^ 

1.  InSARB   PEB80N8    d  70*)— JUUBDIOnOII— 

Pbobate  Coubt. 

The  probate  court  does  not  have  jariadlc- 
tion  to  authorize  a  guardian  to  lease  an  insane 
person's  land  with  an  opti<m  to  the  leasee  to 
parchase  at  the  end  of  the  term,  only  having 
such  Jarisdlction  as  the  statute  gives  it 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  H  115.  U7 ;  Dec.  Dig.  |  70.«] 

2.  ElSTOFPBL  (I  92*)— ESTOXnL  BT  CONDUCT. 

Since  a  lease  by  the  guardian  of  an  insane 
peiBon  with  an  optloo  in  the  leasee  to  purchase 
is  absolutely  void,  and  not  merely  voidable,  the 
heirs  of  the  insane  person  would  not  be  estopped 
to  plead  the  Invalidity  of  the  contract  because 
they  had  received  rents  therennder  for  many 
years. 

[Ed.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  ii  280-^268 ;  Dec.  Dig.  |  92.*] 

S.  CoifTBAOra  (1  137*)— YALIDITT— CoimULCTS 

IirvAUD  XH  Pabt. 

The  Invalidity  of  the  part  of  a  contiact  ot 

lease  by  the  guardian  of  an  Insane  person,  which 
gave  the  lessee  an  option  to  purchase  at  the 
end  of  the  term,  did  not  deprive  the  parties  of 
other  benefits  arising  luidw  tttb  contract;  not 
making  all  of  It  ndd. 

[Ed.  Note.— For  other  eases,  ne  Contracts, 
Cent  Dig.  II  701-712;  DecTDig.  1 187.*] 

4.  PABTinoir  111*)— Saix  ov  Fbopxbtt— 

DiSTBIBtmON  OF  PbOCEBDS. 

Where  the  owner  of  an  undivided  two-fifths 
interest  in  property  did  not  elect  to  pay  the 
value  of  a  building  erected  by  a  lessee,  apon  the 
lessee's  failure  to  exercise  ao  option  to  pur- 
chase the  land,  bat  merely  Insisted  apon  Ma 
ownership  of  the  building,  and  an  assignee  of 
the  lease  acquired  the  remainiog  three-fifths  in- 
terest in  the  property  and  broaght  partition,  the 
building  may  be  sold  as  a  part  ot  xSm  realty  and 
the  value  of  the  building  distributed  according 
to  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Parti tioo. 
Cent  Dig.  II  401-418;  Dee.  Dig.  |  Ul.*] 
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Appeal  from  PnlasU  GhanceiT  Govt; 
John  E.  Martineau,  Chancellor. 

Suit  by  Wmiam  Sanger  and  others  against 
Levi  Storthz.  From  a  decree  for  plalntUb, 
defendant  appeals.  Affirmed. 

Jones  &  Danaher,  of  Little  Rock,  for  ap< 
pellant  Ratcllffe  &  Batcliffe  and  Bradshaw, 
RtaotOD  ft  Helm,  aU  of  liltUe  Bock,  for  ap- 
pellees. 

HcCtTLLOCH.  a  J.  The  subject-matter  of 
lliis  lltlgatloD  to  a  lot,  ^  feet  In  width,  front- 
ing on  Blain  street  In  the  Otj  of  Little  Rock, 
«n  irtiiidi  Is  situated  a  brick  store  building. 
Appellees  owned  an  mdlTlded  two-flfths  of 
tba  groond  bj  Inheritance  from  Jnlla  Rob- 
Una,  tbe  former  owmar,  who  died  Intestate 
in  the  year  1887.  Appellant  owns  the  other 
undivided  three-fifths  Intwest  by  purchase 
fnmi  the  other  hAtB  of  Jnlla  RobMna,  and  he 
Is  also  the  owner  of  the  bnlldliv  on  the  lot, 
which  was  conatructed  under  a  lease  con- 
tract wboet^  the  ownership  of  the  building 
was  reserved  In  tit»  lessee  who  conatrocted  it 
Jnlla  Bobbins  was  adjudged  iff  the  probate 
court  of  PnlasU  county  to  be  a  person  of  nn- 
Bonnd  mind,  and  George  K  Dodge  was  duly 
appointed  guardian  of  ber  person  and  estate. 
Dodge,  aa  such  guardian,  entned  into  a  con- 
tract wiOi  Isaac  and  Jos^h  Wtdf.  whereby 
be  leased  said  lot  to  than  for  tbe  term  of 
20  years  from  September  1. 1892;  tiie  les&ees 
to  pi^  a  rental  price  of  |1,200  per  anunm  and 
pay  all  taxes  assessed  daring  the  term.  The 
contract  contained  tbe  (olloiring  stipulation: 
**Satd  lessees  shall  have  tbe  <H>tlon  at  the  ex- 
piration of  this  lease  to  purchase  said  lot  at 
Ita  appraised  cash  value,  said  value  to  be 
determined  by  anffaiaemoit  to  be  made  by 
two  CMupetcoit  dl^terested  persons,  one  of 
wbieb  shall  Deselected  by  each  of  tiie  parties 
hereto,  and  In  case  these  two  cannot  agree, 
they  shall  select  a  flilrd  disinterested  person 
to  decide,  and  such  decision  shall  be  final  and 
Undlng  on  all  parties,  and  upon  payment  of 
Ibe  price  of  Mid  lot  so  ascertained,  a  good 
and  snffldent  deed  shall  be  executed  to  said 
ICBSCCg  by  said  lessor,  or  bis  successors  In 
office,  conveying  absolutely  in  fee  simple  the 
said  lot  to  the  said  lessees.  At  tbe  expira- 
tion of  this  lease.  If  tbe  lessees  do  not  exer- 
cise their  right  to  purchase  the  ground, 'the 
lessor  shall  pay  to  the  lessees  In  caah  the 
then  valne  of  Oie  building  and  the  ImfHWre- 
ments  on  said  ground,  such  values  to  be 
ascertained  in  tbe  same  manner  as  Is  her^- 
before  provided  for  ascertaining  tbe  value  of 
the  ground,  and  thereupon  said  buildings 
and  Improvements  shall  become  the  property 
of  the  lessor,"  This  contract  appears  to  have 
been  execnted  as  a  renewal  of  a  former  con- 
tract between  the  same  parties  under  which 
the  building  on  tbe  lot  had  been  constructed 
by  the  lessees.  An  order  of  the  probate 
court  was  duly  ma'de  and  entered  authoriz- 
ing said  guardian  to  execute  said  contract 
The  lessees  named  in  the  contract  assigned 


the  lease  to  Bertha  Ottenheimer,  who  on 
July  31, 1911,  assigned  the  same  to  appellant, 
who  had  ttieretofore  become  tbe  own«r  of  an 
undlvUled  three-flfths  interest  in  the  land  by 
purchase  from  tbe  heirs  of  Julia  Bobbins. 
Prior  to  tbe  expiration  of  the  lease,  appel- 
lant notified  appellees  of  his  Intention  to  ex- 
ercise the  option  to  purchase  said  property 
under  the  terms  of  the  contract,  and  appel- 
lees, In  response,  notified  him  of  their  refusal 
to  sell  and  convey  their  Interest  In  the  prop- 
erty. After  the  expiration  of  the  lease,  ap- 
pellees instituted  this  action  against  appe- 
lant in  the  chancery  court  of  PnlaskI  county 
praying  that  "on  the  adjustment  of  the 
amounts  to  be  paid  by  plaintlffii  for  said 
building  and  the  title  vested  In  them,  respec- 
tively, that  the  said  lot  and  premises  be 
partitioned  among  the  several  owners  as 
their  interest  may  appear,  and  if  an  equitable 
partition  cannot  be  made  in  kind,  that  the 
said  property  be  sold  free  of  all  claims,  pres- 
ent future,  and  contingent,  and  the  proceeds 
eanltably  distributed."  Appellant  demurred 
to  the  complaint,  but  the  demurrer  was  over- 
ruled, and  he  then  answered.  Among  other 
things,  he  alleged  that  appellees  Inherited 
their  interest  tn  the  property  on  tbe  death  of 
Julia  Robbins,  which  was  about  16  years  be- 
fore the  expiration  of  tbe  lease,  and  there- 
after accepted  their  part  of  the  rental  price 
of  the  building,  thus  ratifying  the  terms  of 
the  contract,  and  that  they  are  estopped  to 
question  the  power  of  the  guardian  to  enter 
into  the  contract  giving  an  option  to  the  les- 
sees to  purchase.  The  cause  was  tried  upon 
an  agreed  statement  of  facts,  and  tbe  court 
rendered  a  decree  In  accordance  with  the 
prayer  of  the  complaint  ordering  the  proper- 
ty sold,  including  the  building,  so  that  the 
proceeds  could  be  distributed  according  to 
the  rights  of  the  parties.  The  court  declared 
that  part  of  the  contract  giving  the  lessees 
the  option  to  purdiase  the  lot  at  the  expira- 
tion of  the  speclfled  term  to  be  void  and  un- 
enforceable; and  tbe  principal  question  pre- 
sented to  us  for  decision  Is  whether  it  was 
within  the  Jurisdiction  of  the  probate  court 
to  authorize  or  approve  such  a  contract 

[1]  It  Is  very  clear  that  this  was  not  with- 
in the  Jurisdiction  of  the  vxtbate  court 
whidk  Is  ccmflned,  with  respect  to  control  of 
the  property  of  infants  and  insane  persons, 
to  audi  limits  as  are  prescribed  the  stat- 
nte.  In  other  words,  the  court  possesses 
only  such  powers  in  that  respect  as  the  stat- 
ute confers.  This  rule  is  stated  Judge 
Eakin,  in  tbe  case  of  Hyri<^  v.  Ja^s,  88 
Arfc.  tfS,  as  follows:  "Courts  of  i»obate 
have,  by  the  statute  been  intrusted  wltb 
some  limited  powers  over  tbe  estates  of 
minors  in  tbe  hands  of  administrators  and 
guardians  and  within  the  scope  of  those  stat- 
utory powers  they  are  certainly  entitled  to 
all  presumptimis  acoording  to  supolor  courts 
of  record.  But  they  had  no  such  Jurisdiction 
by  common  law,  and  beyond  the  limits  given 
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tbey  have  none  now.  When  they  pioceed  to 
do  B  thing  which,  by  proper  proceedings  and 
upon  a  proper  case  made,  they  are  authorized 
to  do,  It  will  be  presumed  tbey  have  acted 
correctly;  or,  If  the  proceedings  bave  been 
Irregular  or  the  conditions  of  JnrisdlcUou  not 
strictly  fulfilled,  It  la  error  to  be  corrected 
on  appeal  or  certiorari.  But  if  they  under- 
take to  make  an  order,  not  authorized  under 
any  circumstances,  although  they  may  bare 
jurisdiction  over  thfe  same  property  for  oth- 
er purposes,  it  Is  void." 

Applying  that  rule,  this  court  held,  lu  the 
case  of  Meyer  v.  Rousseau,  47  Ark.  460,  2  S. 
W.  112,  tbat  the  power  to  exchange  the  lands 
of  an  Infant  for  other  lands  was  not  Included 
within  the  power  to'  sell  such  lands,  and  that 
It  was  not  within  the  Jurisdiction  of  the 
probate  court  to  authorize  an  exchange.  The 
doctrine  of  that  case  was  reaffirmed  In  Mc- 
Klnney  v.  McGulIar,  05  Ark.  164,  128  S.  W. 
1043.  This  rule  applies,  of  'course,  to  or- 
ders witb  respect  to  the  property  of  persons 
of  unsound  mind  as  it  does  to  the  property, 
of  the  estates  of  decedents  and  of  Infitnts. 

Mow,  the  contract,  so  far  as  it  related  to 
the 'sale  of  the  real  estate,  was  entirely  exec- 
utory and  amounted  only  to  an  option  to 
tbe  lessees  to  purchase  at  the  expiration  of 
the  term.  There  appears  nowhere  In  the 
statutes  of  this  state  any  authority  in  the 
probate  court  to  authorize  the  execution  of 
such  a  contract  The  statute  authorizes  the 
probate  court  to  make  an  order  directing 
the  guardian  to  mortgage  or  lease  tbe  prop- 
erty of  bis  ward  or  to  sell  the  same  at  pub- 
lic vendue  to  the  highest  bidder  and  report  bis 
proceedings  In  tbat  regard  bade  to  the  court 
for  approval  But  this  does  not  include  tlie 
power  to  enter  into  a  contract  for  a  private 
sale  of  property,  much  less  to  enter  into  an 
executory  contract  ^vlng  a  person  an  option 
to  purchase.  Meyer  v.  Rousseau,  supra. 

[2]  It  is  next  insisted  tbat  appdiees,  on  ac- 
eonnt  itf  having  rec^ved  tbeir  part  of  the 
rents  under  the  contract  for  many  years,  are 
estopped  to  plead  the  invalidity  of  tbe  con- 
tract But  we  are  at  the  opinion  tbat  tMs 
contention  la  unsound.  The  contract  was  not 
merely  voidable;  it  was  absolutely  void,  be* 
cause  file  probate  court  possessed  no  power 
to  direct  tbe  guardian  to  execute  it  Being 
v(rfd  in  the  beginning,  it  gathered  no  vitality 
by  tbe  succession  of  the  hrtrs. 

[I]  The  Invalidity  of  that  part  of  the  con- 


tract did  not  bowever,  deprive  the  lessor  of 
the  other  benefits  ari^ng  under  it,  and  the 
heirs  of  tbe  lessor  were*  not  put  to  an  eIe<!tion 
either  to  ratify  the  contract  aa  a  whole,  in- 
cluding tbe  option  to  purchase,  or  to  let  tiie 
lessee  occupy  the  premises  for  the  balance 
of  the  term  free  of  rent  In  other  words,  the 
lefflee  had  r^hts  under  the  contract  notwldi- 
standing  tbe  Invalidity  of  one  feature,  and  it 
was  not  within  the  power  of  tbe  heirs  of  tbe 
lessor  to  repudiate  the  contract;  therefore 
they  were  not  put  to  an  election,  efttw  to 
affirm  or  repudiate  it  as  a  whole. 

[4]  Another  objection  to  the  decree  is  tttat 
It  ordered  the  sale  of  the  building  as  a  part 
of  the  realty.  Appellees  concede,  in  tbeir 
complaint  appellant's  ownership  of  the  bond- 
ing, and  the  sale  Is  only  for  the  purpose  of 
converting  the  whole  property  into  money 
so  that  it  can  be  distributed  between  tbe 
parties  accordtug  to  their  rights.  AnpeUees 
bad  tbe  right,  under  tbe  contract;  to  take 
over  the  building  at  a  price  to  be  settled 
by  appraisers;  but  they  were  not  bonnd  to 
do  so.  Their  failure  to  take  advantage  nt 
that  privilege  doubtless  gave  a|M>dlant,  un- 
der a  fair  Intetpretation  of  Oie  oontnci  tbe 
right  to  r«nove  tbe  bonding;  bat  be  bas  not 
^ected  to  do  so  or  asked  to  be  given  ttie 
privilege  to  do  so.  His  attitude  hexe  ismere- 
ly  that  of  insisting  upon  bis  ownersli^  In 
the  building  wlthont  conceding  to  appdlees 
the  right  to  enjoy  tbelr  Interest  In  tbe  vntp- 
erty  since  tbe  expiration  of  tbe  lease,  la 
this  state  of  the  case,  the  only  thing  that  a 
conrt  of  equity  can  do  is  to  sell  tbe  wliole 
property,  ascertain  the  value  of  the  bnildins. 
and  distribute  the  proceeds  of  tbe  sale  In 
accordance  ^th  the  rights  of  .the  parties. 
Stirman  v.  Cravens,  33  Ark.  3m.  In  this  In- 
stance the  court  reserved  ftor  further  con- 
sideration the  ascertainment  of  the  ri^ts 
of  the  parties  in  the  property.  Including  the 
valne  to  be  placed  upon  the  building  owned 
appellant  It  would  perhaps  have  been 
better  for  the  court  before  ordering  tbe  liale. 
to  determine  the  question  ct  valoe;  but  no 
objection  aeeaia  to  be  urged  against  tibe  de> 
cree  on  that  soorew 

With  aK>ellant*8  rights  protected  In  Us 
ownerriilp  of  the  building,  we  can  dlscdftr 
no  valid  objection  to  the  dianotil(H*s  decree 
ordolng  a  sale  of  the  property  for  diatrUni- 
tlon  of  the  proceeds. 

Tbe  decree  is  tberefore  affirmed. 
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McOARTHY  t.  PEOPLE'S  SAVINGS  BANK. 
(Sapreme  Court  of  Arkaiuas.    May  B.  1918.) 

1.  HUSBARD  AHD  WiFK  (|  SB*}— IdiLBIIiITT  OW 
VTtn  OIT  COHTBAOTB. 

A  note  fiveik  by  a  haiband  and  wife  for 
moDey  borrowed  by  tbe  boaband  with  wblcfa  to 
meet  tbe  pay  roll  of  his  bueinets  was  not  bind- 
ing on  the  wife,  since  a  married  woman  can- 
not bind  herself  by  a  contract  not  made  for  her 
personal  benefit  or  tliat  of  her  wparate  proper- 
ty, nor  can  she  make  a  valid  contract  <tf  aorety- 
■hlp  for  a  third  person. 

[Ed.  Note.— For  other  caaea,  see  Husband  and 
Wife,  Cent  Dig.  If  333,  838-841 ;  Dec.  Dig.  S 
86.*] 

2.  Husband  and  Wife  (i  86*)— Lzabiutt  or 
Win  OH  Gontbacts. 

An  action  against  a  biuband  and  wife  on  a 
note  not  binding  on  the  wife  becaose  not  made 
for  her  i>ersonaI  benefit  or  that  of  her  separate 
property,  and  another  action  against  the  hns- 
band  and  a  third  person,  were  settled  by  the  ac- 
ceptance of  a  new  note  eiecuted  by  tbe  hus- 
band and  wife  for  the  amount  of  the  old  notes 
and  the  coats  of  the  two  suits.  Eeld,  that  the 
new  note  was  not  binding  on  the  wife,  it  not 
baring  been  given  to  compromise  litigation  but 
merely  in  substitution  for  the  original  notes  and 
the  original  failure  of  consideration  as  to  the 
wife  attaching  to  tbe  new  note,  since  the  bank 
had  giTcn  up  nothing  of  value  aa  a  mmsideim- 
tion  for  the  new  note. 

_IEd.  Note.— For  other  cases,  see  Husband  and 
W!fe,  Cent  Dig.  H  833,  836-^;  Dec.  Dig.  | 
8B.*) 

Appeal  tram  Clrcolt  Coor^  PnlaiU  Coun- 
ty ;  Guy  Folk,  Judce. 

AcUon  by  tbe  People^*  Savlncs  Bank 
against  Mary-  H.  MeCartby  and  aBotber. 
From  a  Judgment  ftnr  idalnttff,  tbe  defend- 
ant named  an>eal&  Bevened,  and  cause 
dlsmlflsed  aa  against  tbe  appealing  defend- 
ant 

JaoL  A.  Com»,  of  Uttle  "Rodt,  for  appel- 
lant Bradahaw.  Bboton  &  Helm,  of  Little 
Rw^  for  aroellee. 

HART,  J.  This  is  an  action  by  the  Peo- 
ple's Savings  Bank  upon  a  promissory  note 
signed  P.  H.  McCarthy  and  Mary  H.  Mc- 
Carthy, who  are  husband  and  wife.  There 
was  a  trial  before  a  Jnry  and  a  verdict  In 
favor  of  the  plaintiff.  From  the  Judgment 
rendered,  the  defendant  Mary  H.  McCarthy 
lias  duly  prosecuted  an  appeal  to  this  court 

[1]  Tbe  circumstances  under  which  tbe 
note  was  given  are  as  follows:  The  husband, 
who  ran  a  rock  crusher,  needed  money  with 
which  to  meet  his  weekly  pay  roll.  He  bor- 
rowed money  from  the  bank  for  this  pur- 
pose and  executed  a  note  for  f 75,  signed  by 
himself  and  his  wife.  Subsequently  he  ex- 
ecuted two  other  notes  to  the  bank  for  the 
same  purpose  for  $150  each,  signed  by  him- 
self and  E.  G.  Hale.  When  these  notes  be- 
came due  tbe  bank  brought  separate  suits  on 
them.  One  suit  was  brought  against  P.  H. 
McCarthy  and  E.  G.  Hale  on  the  two  notes 
executed  by  them,  and  a  separate  suit  was 
brought  against  McCarthy  and  his  wife  on 
tbe  87B  note  executed  by  tbem.    It  waa 


agreed  between  tbe  parties  that  botb  suits 
should  be  dismissed  upon  a  new  note  for  the 
amount  of  all  three  of  tbe  notes,  and  the 
costs  of  botb  suits  being  executed  by  Mc- 
Carthy and  his  wife.  Thereupon  they  ex- 
ecuted a  new  note  as  agreed  upon,  and  the 
present  suit  was  Instituted  on  that  note. 
The  undisputed  evidence  shows  that  tbe  orig- 
inal notes  and  the  note  In  suit  were  given 
for  the  debt  of  the  hnsband  and  were  not 
given  for  the  benefit  of  the  wife  or  for  her 
separate  eetata  The  suit  on  the  original 
note  against  the  defendant  Mary  H.  McCar- 
thy was  founded  on  an  obligation  which,  as 
to  her,  the  law  holds  to  be  void  for  tbe  rea- 
son that  being  a  married  woman,  she  could 
not  bind  herself  by  a  contract  not  made  for 
"her  personal  benefit  or  that  of  her  sepa- 
rate proi>erty."  Bichardson  t.  Matthews,  B8 
Ark.  484,  25  8.  W.  B02.  It  la  equally  weU 
settled  that  at  common  law  a  married  wo- 
man can  make  no  valid  contract  of  surety- 
ship for  a  third  person.  Hyner  v.  DicUnson, 
32  Ark.  776.   See,  also,  21  Cyc  1821. 

[2]  Counsel  for  appellee  seek  to  uphold 
the  Judgment  on  tbe  theory  ibat  tbe  note 
sued  on  was  executed  as  a  compromise  of 
Utlgatiott,  but  we  do  not  think  tliat  the  ex- 
ecution of  the  note  was  in  compromise  of 
litigation.  As  we  have  already  stated,  there 
were  two  separate  suits,  one  against  Mc- 
Carthy and  Hale  on  notes  to  tbe  amount  of 
^SOO,  and  tbe  other  against  McOarttay  and 
his  wife  for  $76.  Both  these  suits  were  dis- 
missed upon  the  agreement  that  McCarthy 
and,  bis  wife  should  execute  a  new  note  fOr 
tbe  amount  of  all  the  notes  sued  on  and  the 
costs  of  both  suits.  This  waa  not  a  com- 
promise of  litigation;  it  was  mwely  a  re- 
newal of  the  notes  and  an  exteorion  of 
time  of  payment  after  tlie  notes  had  become 
due.  That  is  to  say,  the  note  In  anit  waa 
glvea  In  Bubstltutl(m  of  flie  notes  signed  by 
McCarthy  and  Hale  and  hj  McCarthy  and 
his  wife.  Tbe  original  notes,  not  being  for 
the  personal  benefit  of  Mrs.  McCarthy  or 
that  of  her  separate  property,  were  with- 
out consideration  as  to  Iter,  and  the  original 
want  or  fitllure  of  consideration  follows  and 
attaches  to  tbe  note  sued  on,  wbidi  was  ^ven 
in  exdiange  or  substitution  of  tlie  original 
notes.  McDanlel  v.  Grace,  15  Ark.  46B. 

There  la  nothing  to  Indicate  that  there  was 
anything  of  bweflt  to  Mrs.  Mary  H.  Mc^ 
Cartby  in  the  transaction;  nor  does  it  ap- 
pear that  the  bank  gave  up  anything  of 
value  as  a  consideration  for  tbe  note  sued 
on.  It  is  plain  that  tbe  note  In  suit  was 
giveo  as  security  for  a  pre-existing  debt  of 
tbe  husband,  and  tbere  was  no  consideration 
for  it  It  waa  merely  a  renewal  of  the  orig- 
inal obligation  of  the  husband  with  the  add* 
ed  signature  of  the  wife.  The  wife  obtain- 
ed nothing,  and  the  husband's  creditors  gave 
up  nothing,  and  there  was  no  consideration 
moving  from  either  party  to  tbe  other. 
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It  follows  that  the  Indgmait  must  be  re- 
Tersed,  and,  It  appearing  from  the  record 
that  the  case  has  been  fully  developed,  the 
■cause  of  action  of  the  plaintiff  against  the 
defendant  Mar^  H.  McCarthy  will  be  dis- 
missed. 


ST.  LOUIS  SOUTHWESTERN  ET.  00.  T. 

McCONNBLI* 
tSopreme  Court  of  ArkaneaB.    April  7,  1913.) 

1.  RaILBOADS  «  400*)— IKJUBIES  TO  P«B80HB 

ON  Tracks— QuBBTion  VOB  Jubt. 

In  an  action  against  a  railroad  company 
for  the  deaUi  of  plaintlfTs  intestate,  who  was 
killed  white  crossing  a  trestle,  evidence  of  the 
railroad  company's  wanton  negligence  held  suf- 
ficient to  carry  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroad*, 
Cent  Dig.  1!  136&-13S1 ;  Dec  Dif.  |  400.*] 

2.  RaUJIOADS  f|  388*)— IHJUBIBB  TO  PEBBONB 

ON  Tracks — Questiohs  fob  Jvbt. 

In  an  action  against  a  railroad  company 
for  the  death  of  one  killed  upon  a  trestle,  tes- 
timony of  tiie  deeeaied'a  wife  that  by  light  from 
within  die  endne  which  struck  deceased  she 
«ould  see  that  the  6reman  was  looking  forward, 
and  could  see  ttiem,  cannot  be  disregarded  as 
contrary  to  the  physical  facts,  merely  because 
the  engineer  and  fireman  testified  there  were  no 
Ughtein  the  Interior  of  the  engine. 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
Cent  Dig.  H  1866,  1SB8-1363;  De&  Dig.  f 
388.*1 

3.  Appeal  and  EtasoB  (|  1068*)— Rbtow— 
Habmtmbs  Bbbob. 

In  an  action  against  a  railroad  company 
for  the  death  ot  a  trespasser,  killed  while  walk- 
ing on  the  company's  trestle,  the  admission  of 
testimony  that  deceased  had  to  cross  the  trestle 
to  get  bis  mail  is  harmless,  where  the  jury  were 
expre^8ly  instmcted  that  he  was  a  trespasser, 
and  was  guilty  of  contributory  negligence,  and 
recovery  conld  be  had  only  in  case  he  was  kill- 
ed maliciously,  or  owing  to  the  negligence  of 
defendanfa  servants  after  the  discovery  of  his 
periL 

[Bd.  Note.— For  otlier  cases,  see  Appeal  and 
B^ror,  Cent  Dig.  »  4178-4184;  Dec.  Dig.  | 
1063  ;•  Trial,  Cent  Dig.  S  977.] 

4.  RaILBOADS  <*  S76*)— InJTDBIBS  TO  Pbbsons 
ON  TRACK&— ljabiutt  vob  Nbgxjobhob  Or 
Sbbvaht. 

Where  tiie  fireman  on  the  engine  which  ran 
down  deceased  knew  of  his  peril,  the  railroad 
company  is  equally  liable  for  hia  negligence  as 
it  would  have  been  for  the  negligence  of  the 
engineer,  although  the  fireman  bad  to  commanl- 
cate  with  the  engineer  to  have  the  locomotive 
stopped. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cait  Dig.  H  127&-1279 ;  Dec  Dig.  |  376.*] 

5.  Tbiai.  (I  296*>— Revibw— HABHLEsa  Error. 

In  an  action  against  a  railroad  company 
for  the  death  of  deceased,  who  was  killed  while 
trespassing  upon  the  company's  trestle,  It  ap- 
peared that  he  was  with  his  wife  and  another 
couple,  and  that  when  the  approaching  engine 
was  discovered  deceased  lowered  bis  wm  from 
the  tracks  to  a  trestle  below  the  ties,  but  that 
before  he  could  reach  a  place  of  safety  be  was 
stmck  and  killed;  while  the  other  man  of  the 
party  saved  himself,  and  his  wife  was  killed. 
The  court  charged  the  jnry  that  deceased  was  a 
trespasser,  guilty  of  contributory  negligence, 
and  there  could  be  no  recovery,  unless  the  neg- 
ligence of  defendant's  servants,  after  the  discov- 
ery of  deceased's  peril,  was  the  proximate  cause 


of  the  injury.  H«M  tbmt,  in  view  of  those  in- 
structioDa,  an  instruction  that  a  person  is  not 

required,  in  the  face  of  nnenected  dangw,  to 
be  cool  and  deliberate,  bat  is  bound  to  use  only 
snch  care  as  an  ordinarily  prudent  man  wonu 
exercise  in  the  same  circninstancea,  and  that  if 
deceased  used  each  cars  to  avoid  the  aoddent 
when  he  became  aware  of  his  danger,  losing  Us 
life  in  an  effort  to  rescue  his  wife,  then  his  neg- 
ligence, if  any,  did  not  contribute  to  tiie  injury, 
is  not  prejudicial,  even  thongh  inaptly  wwded. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
gj-^jK  706-718»  715,  TWiria;  Dec.  Dig.  | 

Eirby,  3^  dissenting: 

Ai^>eal  from  Circuit  Oovr^  PnlaAkl  Omm- 
ty;  Guy  Fulk,  Judge. 

Action  by  A.  D.  McConnell  against  Uie  St 
Louis  South weetem  Railway  Company.  From 
a  Judgment  for  xdalntUE,  defoidBnt  aiveBlB. 
Affirmed. 

S.  H.  West,  of  St  LonlB,  Mo.*  and  Brld^^ 
&  Wooldridge,  of  Fine  Blnfl^  tor  ai^Uant. 
Asa  Oracle  and  MeboflCy,  Beld  ft  Mehaffy,  aU 
of  Little  Bo^,  for  vP^Defr 

SBOTH,  J.  Th9  eomplatnt  in  tblB  canae 
alleged  that  on  Satardajr  night;  April  90^ 
iSlQ,  about  8  o'clock  p.  du,  Zdster,  to 
compensate  whose  death  this  snlt  la  broug^ 
with  Us  wife,  togethw  with  another  gentle- 
man and  his  wife,  were  walking  in  an  easter- 
ly direction  towards  Bob  Boy,  Ark^  across 
defendant's  railroad  bridge,  whi^  spans 
Plum  bayou,  when  one  of  defoidant'a  engines 
negligently,  carelessly,  wrongfully,  and  wil- 
fully, and  without  giving  any  warning  or 
notice  whatever,  ran  against  and  over  tin 
deceased,  Fred  Zelsler,  wounding  him,  from 
which  injaries,  caused  by  the  n^IUgaiee  of 
the  defendant,  he  died  In  a  abort  while.  The 
Administrator  aoes  for  damftges  in  the  Bom 
of  $S.000  for  pain  and  aofferlng,  and  tat 
$25,000  to  Gompeoaate  the  loss  ot  eontribn- 
tions  to  deceased's  next  of  Un.  Tbecomplalnt 
further  alleged  tiiat  dtfendant  was  having  a 
bridge  constmcted  across  the  AAansas  nver, 
near  Plum  bayou,  .by  the  lOssoori  Talley 
Bridge  &  Iron  Company,  and  that  deceased 
had  been  employed  by  the  bridge  company 
on  this  bridge,  and  that  be  and  other  employ- 
es were  accustomed  to  use  the  bridge  over 
the  bayou  when  crossing  It;  and  that  this  cua- 
tom  was  known  to  and  acquiesced  In  by  the 
railroad  company,  and  that  the  operatives  of 
the  engine  which  struck  the  deceased  knew 
of  this  custom  at  the  time;  and  the  complsint 
fuirther  alleged  that  the  engineer  not  only 
knew  that  pedestrians  crossed  the  bridge  at 
all  hoars,  but  that  the  engineer  actually  knew 
of  the  presHice  of  the  deceased  and  his  com- 
panloDs  on  the  bridge  in  time  to  have  avoid- 
ed Injuring  them  after  dlseoverlng  their  peril, 
and  that  the  engine  was  being  run  at  that 
time  at  a  dangerous  rate  of  speed,  and  tbat 
It  was  not  equipped  with  the  proper  bead- 
light,  as  required  by  the  law. 

The  answw  d«iled  all  the  material  allesa- 
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Hons  of  the  complaint,  and  draled  that  de- 
fendant bad  knowledge  of  any  caatom  of 
pedestrlana  to  cross  the  bridge,  or  that  there 
was  any  such  custom.  It  alleged  that  de- 
ceased and  his  companions  were  trespassers 
upon  the  bridge,  and  that  the  railroad  com- 
pany was  not  only  under  no  obligation  to  be 
aware  of  their  presence,  but  that  the  opera- 
tives of  the  train  were  not  aware  of  their 
presence.  Defendant  denied  that  the  engine 
was  being  run  at  a  dangerous  rate  of  speed, 
or  that  it  was  guilty  of  any  negllgoice  in 
falling  to  have  the  engine  equipped  with  a 
1,500  candle  power  headlight,  as  required  by 
law.  It  alleged  that  deceased  was  guilty  of 
the  grossest  negligence  in  being  upon  Its 
bridge,  and  It  pleaded  this  negligence  In  bar 
of  plaintllTa  right  to  recover. 

At  the  trial  the  plaintiff  abandoned  the 
allegations  In  regard  to  the  failure  of  the 
railroad  company  to  equip  Its  engine  with 
the  proper  headlight,  and  did  not  rely  on 
any  license  to  be  upon  its  bridge,  growing  out 
of  the  custom  of  pedestrians  to  use  it  for 
passage  across  the  bayou,  but  undertook  to 
show  that  the  train  crew  had  discovered  the 
deceased  and  his  companions  upon  the  bridge 
in  time  to  have  avoided  injuring  them  by 
the  exercise  of  ordinary  care  after  discover- 
ing their  perilous  position.  The  case  was 
tried   npon  the  issue  of  discovered  peril. 

The  trestle  across  the  bayou  was  330  feet 
long,  and  was  something  more  than  20  feet 
high.  Deceased  was  abont  one-third  of  the 
way  across  the  trestle  at  the  time  he  was 
struck,  and  his  wife  was  the  only  party  who 
escaped  injury.  As  soon  as  deceased  saw 
that  the  engine  was  about  to  strike  them,  he 
b^n  to  assist  his  wife  to  a  place  out  of 
danger.  She  testified  that  be  picked  her  up 
and  let  her  swing  to  the  trestle,  that  she 
swung  down  below  the  trestle  to  the  ties; 
and  that  the  engine  struck  him  and  knocked 
him  off.  Inflicting  Injuries  from  which  he 
died,  after  suffering  greatly  for  half  an  hour. 
The  other  man  was  slightly  injured,  and  bis 
wife  was  killed. 

[1  ]  The  right  to  recovOT  rests  upon  the  evi- 
dence of  Mrs.  Zelsler;  and,  while  her  story 
does  appear  to  be  improbable,  we  cannot  say 
that  it  iB  impossible  or  contrary  to  any  phys- 
ical fact,  and  her  statement*  which  was 
weighed  Iqr  the  jury,  made  a  question  at 
dlaeorered  peril,  which  was  properly  rab- 
mltted  to  the  Jory.  It  appears  that  the  ea- 
gine  was  bding  need  for  ditching  and  oonstmc- 
timt  porposea,  and  that  at  Qie  time  of  the  In- 
Jnry  it  was  being  returned  to  Fine  Bluff  for 
repairs,  altbongb  Its  air  equipment  waa  In 
flrst-daas  order,  and  It  was  equipped  with 
imly  a  ISO  candle  vower  electric  taeadlltfit 
Uro.  Zdaler  testlfled  that  when  the  eni^ 
came  npaa  the  treatie  die  saw  the  fliwnan 
■Candlng  at  Us  window,  looking  straight 
ahead ;  and  ahe  la  not  only  posltlTe  that  she 
■aw  the  fireman,  but  she  Is  also  positive  that 
lie  was  looking  towards  hex  as  the  aglne 


came  upon  the  trestle,  at  a  distance  of  abont 
225  to  250  feet  The  railroad  track  for  some 
distance  east  of  the  trestle  was  straight  and 
level,  and  the  fireman  and  the  engineer  both 
testified  that  about  200  yards  from  the  tres- 
tle they  had  checked  the  speed  of  the  engine 
on  account  of  two  cows  crossing  the  track 
Just  ahead  of  the  engine.  The  engine,  Dow- 
ever,  was  not  stopped,  as  the  cows  got  out 
of  the  way,  but  its  speed  was  reduced  to 
about  IS  miles  per  hour,  and  immediately 
the  engine  Increased  Its  speed  until  at  the 
time  it  crossed  the  bridge  It  was  going  at 
the  rate  of  about  18  or  20  miles  per  hour. 
The  evidence  is  conflicting  as  to  the  speed  of 
the  train  and  as  to  the  distance  within  which 
It  might  have  been  stopped,  and  there  is 
also  a  conflict  as  to  how  far  in  advance  of 
the  engine  Its  headlight  casts  Its  light; 
while  Mrs.  Zeisler  testifies  that  the  head- 
light was  not  bnrning.  The  men  upon  the 
engine  all  deny  that  they  saw  the  deceased, 
or  that  they  could  have  seen  him  with  the 
light  which  they  had,  In  time  to  have  avoid- 
ed striking  him,  considering  the  speed  at 
which  they  were  traveling. 

[2]  The  engineer  testlfled  that  he  crossed 
the  bridge  at  7:61  p.  m.,  and  that  It  was  too 
dark  to  have  seen  without  the  headlight,  and 
be  and  the  fireman  testlfled  that  there  were 
no  lights  upon  the  engine  which  would  have 
enabled  Mrs.  Zelsler  to  see  the  fireman  stand- 
ing at  bis  window.  This  Injury  occurred  at 
twilight,  and  Mrs.  Z^ler  testlfled  there  were 
lights  inside  the  cab  of  the  engine,  which 
enabled  her  to  see  the  fireman  as  he  looked 
ahead  out  of  his  window,  and  we  cannot  say 
that  her  story  is  a  physical  impossibility,  or 
contrary  to  any  law  of  nature.  St  L.  S.  W. 
By.  Co.  T.  Britton,  164  S.  W.  215.  Besides, 
there  were  contradictions  in  the  evidence  of 
the  engineer  and  fireman,  which  must  hare 
materially  affected  the  value  of  their  evi- 
dence before  the  Jury. 

[3]  Appellant  complaliu  ct  the  action  of 
the  court  In  permitting  Mrs.  Zelder  to  say 
that  she  and  her  hnaband  and  their  compan- 
iona  bad  gone  upon  the  trestle  for  the  pur- 
pose  of  going  to  the  post  office  to  get  the 
mail,  and  to  make  tiie  fcdlowlng  answera:  "Q. 
And  yon  bad  to  cross  It  In  order  to  get  to  the 
post  office  to  get  yonr  mail?  A.  Yes,  sir. 
Q.  There  was  no  odier  way  by  which  you 
conld  go  to  the  post  office  to  get  yonr  mall? 
A.  No,  Hr." 

Tbmt  qoestUms  and  answers  were  boi^op* 
er,  and  shonld  have  been  excluded ;  bnt  any 
error  fa  tbelr  admlaslai  was  cured  by  the 
InstmctliniB  of  the  conrt,  whlcb  told  ttie  Jnry, 
as  a  matter  of  law,  that  deceased  was  gnilty 
of  contributory  negligence,  and  Oiat  there 
coQld  be  no  recovery,  tinless  Ids  peril  was 
discovered  In  time  to  have  andded  the  Inr 
Jnry  by  13te  exercise  of  ordinary  care.  The 
instmctton  upon  that  qnesUon,  giren  at  the 
request  of  defendant;  Is  as  followa :  "(S)  Ton 
are  Instructed  that  from  the  proof  In  this 
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case  Fred  Zelsler  was,  at  the  time  of  the  in- 
jury, a  trespasser  upon  the  trestle  of  defend- 
ant The  undisputed  proof  shows  that  said 
trestle  was  constructed  solely  for  the  run- 
ning of  the  cars  and  trains  of  defendant,  and 
the  fact  that  persons  did  walk  upon  It,  how- 
ever frequently,  would  not  change  Its  charac- 
ter and  convert  It  into  a  highway  tor  foot- 
men. The  court  further  Instructs  you  that 
the  said  Fred  Zelsler  was,  at  the  time  of  the 
Injury,  in  a  place  of  danger,  and  In  so  being 
was  guilty  of  contributory  negligence,  and 
the  plaintiff  cannot  recover  damages  on  ac- 
count of  his  death,  unless  yoo  believe  from 
the  evidence  that  the  trainmen  either  injur- 
ed the  said  deceased  wantonly,  maliciously, 
or  Intentionally,  or  failed  to  exercise  ordi- 
nary care  to  prevent  the  Injury  after  discov- 
ering Ills  peril,  or  were  guilty  of  negligence 
In  avoiding  Injuring  him  after  discovering 
his  peril.  It  is  not  sufficient,  the  court  tells 
you,  to  show  that  the  trainmen  in  charge 
of  the  train  could  have,  by  the  use  of  ordi- 
nary care,  discovered  the  peril  of  said  Fred 
Zelsler,  but  It  must  be  shown  from  the  evi- 
dence that  they  did  actually  discover  his 
peril  in  time  to  avoid  his  Injury;  and  the 
burden  of  proof  is  upon  the  plaintiff,  before 
he  can  recover,  to  show  that  the  engineer  or 
fireman  upon  the  train  of  defendant  caosing 
the  Injury  discovered  the  said  Fred  Zelsler 
upon  the  trestle  and  his  perilous  condition 
in  time  to  avoid  injuring  him,  and  wilfully  and 
recklessly  injured  him,  or  failed  to  exercise 
ordinary  care." 

[4]  E>efendant  asked  a  number  of  other  ln> 
strnctions  to  the  effect  that  the  jury  must 
find  that  the  engineer  was  actually  aware  of 
the  danger  of  the  deceased  In  time  to  have 
avoided  injuring  him  by  the  exercise  of  ordi- 
nary care  after  discovering  his  peril,  but 
these  InstmctlonB  were  modified  by  the  court, 
and  as  given  told  the  jury  that  the  defend- 
ant would  be  liable  if  either  the  engineer  or 
the  fireman  discovered  the  deceased's  peril 
in  time  to  avoid  injuring  him.  The  modifica- 
tion was  proper,  for  the  defendant  is  as  much 
responsible  for  the  negligence  of  its  fireman 
as  it  is  for  that  of  its  engineer.  St  L., 
1.  M.  &  S.  Ry.  Co.  V.  Watson.  97  Ark.  564, 
134  S.  W.  949. 

It  is  true  the  fireman  could  have  avoided 
the  injury  only  by  communicating  his  dis- 
covery to  the  engineer;  bnt  he  should  have 
done  this,  and  if  he  negligently  tailed  to  do 
so,  and  his  failure  was  the  proximate  cause 
of  the  injury,  the  defendant  is  liable. 

[t]  I>efendant  complains  of  Instruction  No. 
4,  given  at  the  request  of  plaintiff:  "The  Jury 
are  instructed  that  In  the  face  of  sudden,  un- 
expected, and  deadly  danger  a  person  is  not 
expected  or  required  to  be  cool  and  collected, 
and  to  act  with  perfect  prudence  and  delib- 
erate Ju^ment;  in  such  case  he  is  only  re- 
quired to  UN  tacb  degree  of  prndeoce  and 


CArk. 

judgment  as  ordinarily  carefnl  and  pmdesit 
men  would  be  likely  to  exercise  under  the 
same  or  similar  clrcamstancea.  And  if  the 
Jury  believe  from  the  evidrace  that  the  de- 
ceased used  ordinary  care  and  prudence  to 
avoid  the  accident  when  he  became  aware  of 
his  danger,  be  lost  bis  own  life  in  an  effort 
to  rescue  his  wife  from  danger,  and  in  so 
doing  he  used  such  care  as  men  of  ordinary 
prudence  under  like  circumstances  would  be 
likely  to  use  to  avoid  or  escape  injury,  then 
his  negligence,  If  any,  did  not  contribute  to 
the  Injury." 

This  instruction,  if  it  stood  alone,  might 
be  said  to  be  misleading  and  erroneous ;  but 
it  should  be  read  in  connection  with  all  the 
other  Instructions,  and  these  other  instmc- 
tions  told  the  jury  in  various  ways  tluit  there 
could  be  no  recovery,  unless  they  found  that 
the  negligence  of  defendant's  servants,  after 
discovering  deceased's  peril,  was  the  proxi- 
mate cause  of  the  injury,  and  this  instruction 
contains  nothing  to  the  contrary.  Read  tn 
the  light  of  all  the  instructions,  the  sub- 
stance and  general  purport  of  which  is  stat- 
ed above,  we  understand  this  Instmction  to 
mean  that  the  right  of  recovery  is  not  de- 
pendent upon  deceased's  conduct  after  he  dis- 
covered his  own  peril,  if  he  was  himself 
thereafter  guilty  of  no  negligent  act  which 
was  the  proximate  cause  of  his  Injury.  In 
other  words,  that  although  he  might  bare 
saved  himself  by  abandoning  his  wife,  yet 
his  attempt  to  save  her  as  well  as  himself 
would  not  be  such  negligence  as  could  be 
called  the  proximate  cause  of  his  injury,  If, 
considering  the  emergency  under  which  he 
acted,  an  ordinarily  prudent  man  would  have 
done  the  same  thing. 

There  was  no  specific  objection  to  this  in- 
struction, and  given  the  Interpretation  which 
we  think  it  should  have  It  vras  a  propn  in- 
struction under  the  facts  In  proof.  Here  de- 
ceased's companion  left  Ills  own  wife  to  her 
fate  and  saved  himself,  and  deceased  might 
have  pursued  the  same  course  and  have  es- 
caped with  his  own  life,  and  this  Instruction 
told  the  Jury  that  if  deceased's  attempt  to 
save  his  wife  cost  Ills  own  life,  and  that  ac- 
tion was  taken  in  the  face  of  sudden  and 
unexpected  peril,  under  such  drcnmstances 
that  an  ordinarily  prudent  person  similarly 
situated  might  have  done  the  same  thing, 
then  his  action  In  so  doing  was  not  the  proxi- 
mate cause  of  his  Injury.  The  Instruction 
is  not  happily  framed,  bnt  we  think  it  con- 
tains no  reversible  error. 

Other  exceptions  were  saved  at  the  trial, 
and  have  been  discnssed  by  connsd  and  con- 
sidered by  the  court,  but  we  do  not  consider 
it  necessary  to  discuss  tbem  here. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

J.,  dlssentfc 
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BOTTNER  T.  STATE. 
(Soprame  Gonrt  of  ArkaoHU.   Maj  6,  1818.) 

1.  CamiNAi.  LA.W  (f  1144*)— Afpxal— Rxvtsw 
— Presuhftions. 

Where  accused  did  not  object  to  nor  re- 
qneit  any  iDstnictionB  tbat  the  eoart  refaaei 
tbe  court  on  appeal  must  presume  tbat  tbe  trial 
court  correctly  iustructed  on  tbe  law. 

tEd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dli.  11  2736-2764.  2766-2771. 
2774-2781,  280l«  S01fr^7;  Dee.  Dig.  { 
U44.*] 

2.  CmausAi*  Law  d  1108*)— AFn&L— 
DXCT— GoNCLnsivEnEsa. 

A  verdict  sustained  by  substantial  evidence 
will  not  be  disturbed  on  appeal,  for  the  court  on 
appeal  will  not  weigh  tbe  credibility  of  the  wit- 
nessea  or  reconcile  confiicting  testimony. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Uw^^Cent  Die.  H  S074^UD68;  Dec.  Dig.  | 

8.  HAWXKsa  AND  Pedduebs  (I  7*)— Who  Abk 

**P«DDLHW"— EVIDBRCE. 

Evidence  held  to  sustain  a  conviction  for 
peddliUg  without  a  license,  in  violation  of  Klr- 
by's  Digest,  I  6882,  a  "peddler"  being  one  who 
goes  from  place  to  place  and  from  houto  to 
house,  carrying  for  sale  and  exposing  fdr  sale 
tbe  merchandise  be  carries. 

{Ed.  Note.— For  other  cases,  see  Hawkers  and 
Feddlen,  Cent  Dig.  |S  16-18;  Dec  Dig.  S  7.* 

For  otlier  dpfinitions,  see  Words  and  Phrases, 
vol.  a,  pp.  6260-6267 ;  toL  &  p.  7760.] 

Appeal  from  Circuit  Court,  Tell  County; 
Hugh  Basham,  Judge. 

SimoD  Rottner  was  convicted  of  peddUng 
without  a  license,  and  he  appeals.  Affirmed. 

On  ttie  2d  day  of  September.  1812,  de- 
fendant went  to  DauTllle,  Ark.,  for  the  pnr- 
POM  of  selling  goods,  and  at  noon,  on  Tuea- 
4ay,  the  3d,  was  arrested  1^  tbe  marshal  of 
tlie  town  and  taken  before  J.  A.  Chambers, 
mayor  of  the  town,  where  he  was  charged 
with  *Mdling  without  Ucense."  On  Sep- 
tember 6tli,  after  a  bearing,  he  was  fined 
91<^  and  appealed  to  tlie  dnmlt  court.  In 
tbe  circuit  court,  be  was  tried  by  a  jury 
and  Anind  guUty  of  *^dUng  without  li- 
cense," fined  in  the  sum  of  |B0^  and  he  ap- 
peals to  this  court 

Tbe  manhftl  testified  tbat  wben  be  ar- 
rested tbe  defendant,  tbe  defendant  said 
tbat  "he  was  tired;  bad  been  delivering 
goods  an  morning."  Witness  did  not  see  de- 
fendant s^  any  goods;  did  not  know  of 
bis  own  knowledge  tbat  defendant  bad  sold 
any  gooda  Defendant  was  arrested  <m  the 
3d  and  .was  tried  on  tbe  Stb.  Defendant  did 
not  deliver  any  goods  to  any  one  wboi  wit- 
ness saw  Um.  He  did  not  sell,  or  oflCer  to 
sell,  any  ^wds  after  be  was  arrested.  Wit 
ness  looked  through  bis  trunk  and  found  a 
great  many  goods,  "seemingly  of  different 
pattema,**  but  did  not  see  him  WU  any  of 
them. 

Anotbw  witness  for  tbe  state  testifled  tbat 
defendant  was  at  her  bouse  and  offered  to 
sen  goods  to  her,  Qiat  she  told  blm  she 
bad  agreed  to  buy  goods  from  a  man  by  the 


name  of  Moore,  and  told  defendant  he  might 
eeU  his  goods  to  Julia  Ballard,  and  that  he 
could  leave  some  goods  and  she  wonld  show 
them  to  her.  Defendant  left  them,  and  wit- 
ness thinks  he  made  a  trade  with  Julia 
Ballard.  Witness  knew  nothing  about  the 
trade  between  Julia  Ballard  and  defendant 
Witness  did  not  buy  anything  from  tbe  de- 
fendant herself. 

Julia  Ballard  testifled  tbat  Laura  Dickin- 
son showed  her  some  silverware,  which  de- 
fendant left  with  her  for  witness  to  see. 
She  afterwards  bought  them,  and  defendant 
left  tbem  with  her  the  same  time  she  bought 
them.  He  told  her  that  day  that  he  bad 
been  arrested. 

On  cross-examination,  the  witness  stated 
tbat  she  did  not  know  when  it  was  she 
bought  the  goods  from  the  defendant  She 
got  a  receipt  for  the  goods  purchased  or  the 
money  paid,  which  is  as  follows: 

"Sept  6,  1812. 
"Received  from  Julia  Ballard,  $2.S0. 

"S.  Rottner." 

She  did  not  know  tbe  day  of  the  month 
or  week  that  tbe  defendant  delivered  the 
goods,  but  It  was  the  day  she  received  tbe 
goods  that  he  told  witness  that  he  bad  been 
arrested.  Witness  thought  she  signed  a  con- 
tract tor  the  goods,  bought  from  the  defend- 
ant on  the  day  he  delivered  tbem  to  her. 
Witness  was  shown  a  contract  and  said  she 
recognized  her  signature,  and  tbat  it  was 
made  when  she  received  the  goods,  on  Se^ 
tember  6th.  Wboi  asked  If  she  s^ed  her 
name  to  Uie  contract  on  the  day  the  goods 
were  delivered  to  her,  she  answered:  **Tee, 
sir ;  I  suppose  It  was." 

The  an^lant  In  bis  own  behalf,  testifled 
that  he  was,  at  tbe  date  <m  which  be  was 
arrested,  a  traveling  salesman  for  the  Oom- 
er-Dobbtns  Company,  and  was  at  tbat  time 
taking  orders  for  future  delivery  of  mer- 
chandise. That  be  b^n  taking  orders  on 
September  2d,  and  continued  to  do  so  until 
arrested  by  tbe  town  marshal  at  noon  on 
Tuesday,  September  Sd.  He  was  charged 
before  ttie  mayor,  with  ''peddling  without 
llcoisa**  Tbe  mayw  aet  the  bearing  for 
S^ember  6tb,  and  on  tbat  day  be  was 
tried,  convicted,  and  fined  in  tbe  sum  of 
910,  and  appealed  to  the  drcolt  court 

He  ediiUted  an  order,  which  reads  as 
foUowa: 

"Comer-Dobbins  Company,  120-121  Ifaln 
St,  little  Rock,  Ark. 

"[Town]  Danville,  Sept  2,  1812. 
"I  hereby  otHvr  trom  the  Comer-Dobbins 
Company  one  set  of  silver  ware,  for  wtaldi 
I  agree  to  pay  916.00,  to  be  paid  as  fol- 
lows:  To  be  delivered  and  9 — - — 

per  week  until  folly  paid. 
"[Signed]       7ulla  BaUard,  Customer. 

"  .  Salesman." 
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Witness  states  tliat  he  sav  Julia  Ballaid 
no  more  after' tablng  tbe  order  on  Monday, 
the  2d  day  of  September,  until  Friday  or 
Saturday,  the  6th  or  Ttb.  He  g^ve  a  receipt 
for  the  goods  on  the  day  that  she  received 
the  goods,  and  told  her  that  day  that  be  had 
been  arrested. 

On  the  day  of  his  trial  before  the  mayor, 
the  mayor  told  him  he  would  not  be  permit- 
ted to  take  any  more  orders,  or  to  do  any 
more  work  of  any  character,  In  the  town  of 
Danville,  unless  he  took  out  license.  Wit- 
ness was  not  through  working  the  town.  To 
avoid  trouble  or  further  harassment,  he 
obtained  license  and  delivered  a  lot  of  goods 
on  the  6tb  or  7th,  among  which  was  that 
delivered  to  Julia  Ballard. 

Jas.  A.  Comer,  of  Little  Bock,  fbr  appel- 
lant Wm.  L.  Moos^  Atty.  GeiL,  and  /no.  P. 
Streepey,  Asst  Atty.  Gen.,  tor  the  Statft 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  record  does  not  show  that 
the  appellant  objected  to  any  instructions 
that  the  court  gave,  or  that  he  asked  any 
InatnicUonB  that  the  court  refused.  In 
f&ct  the  record  presents  no  objection  to  the 
mllng  of  the  court  on  the  Instructions.  It 
is  to  be  presumed,  therefore,  that  the  court 
correctly  instructed  the  Jury  on  the  law  per- 
taining to  the  offense  of  peddling  without 
license,  with  which  he  was  ctiarged. 

[2, 3]  The  statute  prescribes  as  follows: 
"There  shall  be  levied  and  collected  as  a 
state  tax,  the  snm  of  twenty-flve  dollars  on 
each  and  every  hawker  or  peddler,  whether 
by  land  or  water,  for  the  privilege  of  hawk- 
ing and  peddling  goods,  wares  and  mer- 
chandise throughout  this  state  for  the  term 
of  six  months  and  leas."  Section  68TT  of 
Klrby's  Digest 

And  further:  "Whoever  shall  engage  in 
the  business  of  selling  goods,  wares  or  mer- 
chandise of  any  description,  other  than  ar- 
ticles grown,  prodaeed  or  manufactured  by 
the  seller  himself,  or  by  those  In  his  employ, 
by  going  from  house  to  house,  or  place  to 
place,  either  by  land  or  water,  to  sell  the 
same,  is  declared  to  be  a  peddler  or  hawker." 
Section  6876  of  Klrby's  Digest 

And  further:  "Any  person  who  shall  en- 
gage in  the  business  of  hawking  or  peddling, 
*   *   *  wlUkoot  having  paid  the  tax  as 


provided,  *  •  *  diall  be  guilty  ct  a  mis* 
doneanor,  and  upon  oonvictkm  shall  be  fined 
la  doable  the  amount  of  license  he  would  be 
•  •  •  chargeable  with."  Section  6882  of 
Klrby*B  Digest 

These  are  the  provisions  of  Uie  law  govw 
emlng  the  offoise  under  which  appelant  was 
tried  and  convicted. 

This  court  in  Conway  t.  Waddell.  90  AA. 
127, 118  8.  W.  398,  says:  "A  peddler  Is  V»w 
vrtio  goes  from  place  to  place  and  from  bouse 
to  house  carrying  for  sale  and  exposing  for 
sale  the  goods,  wares,  and  merchandise  he 
carries.*"  In  that  case  we  said  the  words 
"peddler"  and  "hawkor"  are  used  In  the  wdi- 
nary  and  "common-law  acceptation  of  the 
terms,"  and  In  the  sense  In  whldi  these 
words  are  used  In  our  GonstltutlOTt,  art. 
16,  I  5.  "Where  there  Is  any  evidence  of  a 
substantial  character,  to  sustain  the  finding 
of  the  Jury  as  to  a  question  of  fact  It  will 
not  be  disturbed  on  appeal."  Willy  t.  State, 
92  Ark.  586,  124  8.  W.  240;  Bhes  T.  States 
147  S.  W.  463. 

When  appellant  was  arrested,  he  stated 
that  he  "had  been  delivering  goods  all  day.** 
and  the  evidence  showed  that  he  bad  his 
trunk  with  blm,  containing  "a  great  many 
goods,  seemingly  of  different  patterns." 

Laura  Didtlnson  testified  that  appellant 
left  some  silverware  with  her,  which  she 
showed  to  Julia  Ballard.  Julia  Ballard  tes- 
tified that  Laura  Dickinson  showed  her  some 
silverware,  which  defradant  left  with  her, 
and  that  she  afterwards  bou^t  them,  and 
defendant  left  th«n  with  her  at  the  same 
time  she  bought  them.  True,  this  witness 
on  cross-examination  testified  that  defend- 
ant told  her  the  day  he  delivered,  and  the 
day  she  received,  the  goods  that  he  had  been 
arrested.  But  we  are  of  the  opinion  that  It 
was  for  the  Jury  to  reconcile  her  contradic- 
tory statements  and  to  reject  that  which 
they  believed  to  be  untrue  and  to  accept 
that  which  th^  believed  to  be  tme.  It  la 
not  within  the  province  of  this  court  to 
reconcile  the  oonfilcts  In  the  testimony  of 
witnesses  or  to  weigh  th<dr  credibility.  Tak- 
ing the  testimony  all  together,  there  was 
some  substantial  evidence  upon  which  to  base 
the  verdict  and  there  was  no  reversible  w- 
ror,  therefore,  in  tlie  refusal  of  the  lower 
court  to  set  the  same  aside. 

The  Judgment  is  correct  and  It  Is  afllrmed. 
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QRBEN  T.  BURNS. 

(Court  of  Appeals  of  Kentucky.    Ma;  28, 
^1913.) 

Nboligkhck  (i  138*)— Actions  fob  Skbvant'b 
ToKW-SuiTiomroT  or  Evidence. 

In  an  action  for  closing  an  extenaon  table 
■0  as  to  mash  and  crush  plaintiff's  thumb,  where 
there  was  eridence  that  aefendant's  servant  saw 
plaintiff's  band  in  a  position  to  be  mashed 
when  he  doaed  tiie  table,  a  peremptory  iiutrac- 
tlon  for  defendant  was  property  denied. 

[Ed.  Note.— For  other  cases,  see  Nejdlsenee, 
Gent  Die  H  277-S53;  DecTDig.  {  ISS*] 

Aiveal  from  Circuit  Court,  Jeffaraon  CouH' 
ty.  Common  Pleas  Branch,  First  Division. 

Action  by  Annie  Burns  against  James 
Green.  Judgment  for  plaintiff,  and  defrad- 
ant  appeals.  Affirmed. 

Jacob  Sollnger,  of  LoniavUle,  for  ApveL- 
lant.  Edwards,  Ogdea  ft  Peak,  of  Louisville 

for  appellee. 

TURNER,  J.  This  is  the  second  appeal 
of  this  case,  and  the  opinion  on  the  former 
appeal  wUl  he  found  in  142  Ky.  710,  134  S. 
W.  1184.  It  l8  an  action  by  appellee,  seek- 
ing a  recovery  of  damages  against  appellant 
for  the  alleged  negligence  of  one  of  appel- 
lant's employes  in  closing  an  extension  table 
so  as  to  mash  and  crush  app^lee's  thumb. 

The  former  opinion  reversed  the  Judgment 
of  the  circuit  court,  and  said  that  a  pemnp- 
tory  instruction  should  have  been  given,  be- 
cause the  evidence  did  not  show  that  the  em- 
ploy* knew  when  be  closed  the  table  that  her 
thumb  was  between  the  leaves  of  the  table, 
and  did  not  show  any  fact  from  which  that 
might  be  reasonably  inferred,  or  by  the  exer- 
cise of  ordinary  care  he  could  have  known 
her  thumb  was  In  position  to  be  injured,  and 
that  It  was  absolute  necessary  for  plaintiff 
to  show  this  before  she  could  recover. 

On  the  last  trial  the  failure  in  the  evi- 
dence pointed  out  In  the  former  opinion  was 
duly  supplied;  the  appellee  testifying  that 
arodlant's  servant  saw  her  hand  In  position 
to  be  mashed   when  he  closed  the  table. 

There  Is  no  complaint  of  the  Instructions, 
and  in  view  of  this  testimony  the  court  prop* 
orly  overniled  the  motion  for  a  peremptory 
instruction. 

Judgment  affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  BDELEN. 

(Court  of  Appeals  of  Eentacky.   May  27, 1»13.) 

1.  Carriers  (8  215*)  —  Cabriaoe  of  Live 
Stock— Ijeabilitt. 

Where  a  shipper  ot  horses  directed  the  car- 
rier to  place  tbe  car  at  the  freight  house  in- 
stead of  at  the  regular  place  for  loading  live 
stock,  and  agreed  to  take  charge  of  the  loading 
of  the  borses,  the  shipper  adopted  the  facilities 
at  the  frei^t  house,  and  the  carrier  was  not 
liable  for  injury  to  a  horse  sustained  while  be- 
ing loaded,  nnfees  the  facilities  at  the  freight 
bouse  were  such  that,  by  ordinary  care,  the  car 


coald  have  been  so  placed  as  to  enable  the  ship- 
per to  load  the  horses  with  reasonable  safety. 

USd.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  1  923 ;  Dec  Dig.  |  215.*] 

2.  Pleading  (H  W,  204*)— Amswsbs— Sepa- 
rate Defenses— Objeotionb. 

Where  a  paragraph  of  an  answer  sets  up 
two  defenses,  one  of  which  is  well  pleaded 
plaintiff  may  lequlre  the  two  defenses  to  be 
paragraphed  and  then  file  partial  demurrers  to 
each  part  of  the  paragraph ;  but  a  demurrer  to 
the  whole  paragraph  Is  properiy  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleadiiu;, 
Cent  Dig.  H  iftl«  192.  48fr-^;  Dee. ^gTll 
94,  204.*] 

8.  APFEAX.  ARD  EbBOE  (|  1061*)— HaBULBSS 

EuoE— Rxnjnos  on  Flbadii«g»— Peebuhf- 

TIONS. 

The  error  in  eliminating  the  defense  of  con- 
tributory negligence,  in  an  action  against  a 
carrier  for  injuries  to  live  stock,  cannot  be  as- 
sumed to  have  been  nonprejudidal  merely  be- 
cause there  is  no  evidence  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  40B8-4040;  Dec.  Dig.  I 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Allen  S.  Edelen  against  the  Ill- 
inois C«itral  Railroad  Company.  From  a 
Judgment  for  plaintiff,  def^idaut  appeals. 
Reversed  and  remanded. 

Trabue,  Doolan  &  Cox,  of  Louisville,  C  L. 
Slvley.  of  Cblcago,  la,  and  B.  T.  Caldwell, 
of  Louisville,  for  appellant.  Edwards,  Ogdea 
&  Peak,  of  Louisville,  for  appellee. 

GLAT.  G.  Plaintiff  bOxm,  Allen  8.  Bdden, 
is  a  breeder  of  saddte  and  show  horses, 
which  be  Crequently  ezhlUted  at  the  vartoos 
fairs  througbout  the  state  <ME  Kentndir  and 
other  states.  In  Smtonber,  ig07,  be  sbiived 
several  borsea  to  ^dncab  to  be  exhibited  at 
the  Padncab  H<»8e  Sbow.  His  borses  w«e 
in  diai^  of  I.  G  James.  In  reabli^ing  the 
borses  from  Paducab  to  Louisville  one  of 
them  was  Injured,  and  plaintiff  bnnii^t  this 
action  against  tbe  lillnoia  Central  Railroad 
Company  to  recover  damages,  basing  his 
claim  on  tbe  fact  tbat  the  drfoidant  failed 
to  furnish  reasonably  safe  fftcUlUes  for  load- 
ing. From  a  vordlct  and  judgment  In  favor 
of  the  plaintiff  In  tbe  sum  of  $1,400,  tbe  rail- 
road company  appeals. 

.  The  railroad  ccnnpany  maintains  In  Padn- 
cab a  fr^ht  depot  about  450  feet  long  and 
70  feet  wide.  There  Is  a  platform  on  ^tber 
side  and  at  tme  aid.  The  car  In  wbldt  idaln- 
tifTs  stock  was  being  loaded  was  stationed 
near  tbe  west  end,  wbUe  tbe  approach  to  tbe 
platform  was  <m  the  east;  and  to  reach  liie 
car  the  borses  bad  to  walk  down  the  plat- 
fono  tbe  full  length  of  the  depot,  and  tbea 
across  the  end  of  the  depot,  a  distance  of  70 
feet,  maldng  a  total  distance  of  about  618 
feet  It  was  near  midnight  when  tbe  load- 
ing of  plaintlflTs  horses  was  nnd^aken. 
There  were  no  banisters  along  the  platform, 
which  la  only  about  four  feet  wide,  and,  al- 
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though  freight  cars  usually  stood  on  the 
track  parallel  to  the  platform,  yet  for  some 
dlBtaace  from  the  east  end  of  the  platform 
there  were  no  cars  there  on  the  occasion  In 

question. 

According  pi  the  evidence  of  plalntUF, 
there  were  overhead  lights  along  the  plat- 
form, and  while  the  mare  In  question  was  be- 
ing led  along  the  platform  she  became  fright- 
ened and  fell  off  and  was  badly  injured.  Mr. 
James,  who  had  charge  of  plalntifTs  horses, 
engaged  a  car  and  paid  the  freight  on  the 
afternoon  of  the  day  the  horses  were  ship- 
ped. He  advised  defendant's  agents  that  the 
horses  would  not  be  loaded  until  after  they 
had  been  exhibited  that  evening.  Plaintiffs 
agents  say  that  they  objected  to  the  stock 
being  loaded  at  the  freight  depot,  but  were 
told  by  a  representative  of  the  railroad  com- 
pany that  they  would  have  to  load  at  that 
place.  The  mare  that  was  injured  was  three 
years  old  and  standard  bred.  She  was  shown 
many  times  and  was  never  defeated  In  the 
show  ring.  Several  witnesses  testified  that 
she  was  reasonably  worth  on  the  market, 
when  uninjured,  the  sum  of  $2,500. 

According  to  the  evidence  for  defendant, 
Mr.  James  himself  requested  that  the  car  be 
placed  at  the  freight  depot  The  agent  told 
him  that  they  had  no  facilities  for  loading 
horses  at  the  freight  house,  and  there  was 
nobody  there  after  6  o'clock  who  could  help 
him.  Mr.  James  said  tliat  he  wanted  to  load 
the  horses  at  the  freight  depot  for  the  rea- 
son that  he  did  not  want  to  load  the  horses 
until  after  the  close  of  the  horse  show  that 
night.  Tb6  agent  told  him  that  they  would 
rather  place  the  car  at  the  stockyards, 
where  all  live  stock  was  loaded.  Mr.  James 
said,  "Well,  }  unloaded  my  horses  at  the 
freight  house,  and  I  would  like  to  load  them 
out  from  there."  On  that  account  the  agent 
arranged  to  have  the  car  put  at  the  freight 
house.  The  car  was  placed,  and  Mr.  James 
examined  it  and  said  it  was  all  right  Mr. 
James  aaked  for  the  bill  of  lading,  bat  be 
told  Mr.  James  he  could  not  deliv«  the  bill 
of  lading  mta  the  stock  was  received  by  the 
company.  Another  agent  testified  that  Mr. 
James  told  him  that  be  had  arranged  to  have 
the  car  placed  at  the  freight  platform. 
Stock  beli^r  shii^ed  out  of  Padncah  were 
osnally  loaded  In  the  stock  chutes. 

[1]  It  la  first  Insisted  that  the  trial  court 
erred  In  giving  Instruction  No.  1,  which  Is 
as  follows:  "If  yon  believe  from  the  evidence 
that  the  plaintiff  or  his  agents  ordered  and 
directed  the  defendant  to  place  one  of  its 
cars  at  the  freight  house  instead  of  at  the 
company's  regular  place  for  the  loading  of 
live  stock,  and  then  and  there  agreed  with 
the  defendant  to  take  charge  of  the  loading 
at  the  freight  house,  the  plaintiff  thereby 
adopted  the  means  at  hand  at  the  freight 
house  for  loading  the  stot^  mentioned  in  the 
petition  from  the  ground  into  the  car,  and 
the  <nily  daty  which  the  law  imposed  upon 


the  defendant  was  to  exercise  ordinary  care 
In  BO  pladnc  its  car  at  the  freight  house 
platform  as  to  afford  the  idalntlff  an  oppor- 
tuniQr  to  load  liis  Bto<dc  into  tlie  car  with 
reasonable  safety;  and  if  you  shall  believe 
from  the  evidence  that  there  was  an  agree- 
ment of  this  kind  between  the  plaintiff  and 
the  defendant,  and  that  the  defendant  ex- 
ercised ordinary  care  in  so  placing  its  car  at 
the  freight  house  door  as  to  afford  the  plain- 
tiff an  opportxmity  to  load  his  stock  with 
reasonable  safety,  then  the  law  is  for  the 
defendant,  and  the  Jury  should  so  find." 

It  is  also  urged  that  the  court  erred  in  re- 
fusing the  followlDg  Instruction  offered  hj 
the  defendant;  "(e)  Tt)e  court  instructs  the 
Jury  that  If  they  believe  from  the  evidence 
that  the  defendant  at  the  time  of  the  acci- 
dent maintained  or  furnished  suitable  and 
convenient  stock  pens  or  chutes  for  loading 
and  unloading  live  stock,  and  that  plaintiff 
or  his  agent  requested  that  the  car  In  which 
the  horses  were  to  be  shipped  should  be 
placed  at  the  freight  house  instead  of  at 
stock  pens  or  chutes,  the  law  of  this  case  Is 
for  the  defendant,  and  the  Jury  sbonld  so 
find." 

It  will  be  observed  that  the  instruction 
offered  by  the  defendant  absolved  it  from  all 
UablUty  If  plainttff  designated  the  freight 
house  as  the  place  for  loading,  even  though 
the  faculties  for  loading  at  the  freight  house 
were  such  that  the  defendant,  in  the  exer- 
cise of  ordinary  care,  could  have  placed  the 
car  so  as  to  enable  plaintiff  to  load  the  stock 
with  reasonable  safety.  On  the  other  hand, 
the  Instruction  given  by  the  court,  in  the 
event  that  plaintiff  designated  the  freight 
house  as  the  place  of  loading,  imposed  on 
defendant  the  duty  of  exercising  ordinary 
care  to  place  the  car  at  the  freight  house  so 
as  to  afford  plaintiff  an  opportunity  to  load 
his  stock  with  reasonable  safety,  even  though 
the  facilities  for  loading  there  were  not  such 
as  to  enable  plaintiff  to  load  the  stock  with 
reasonable  safety.  In  our  opinion  nelth» 
Instruction  Is  correct.  If  plaintiff  did  desig- 
nate the  freight  house  as  the  place  for  load- 
ing and  agree  to  take  charge  of  the  loading 
there,  this  fact  did  not  authorize  the  defend- 
ant to  place  the  car  where  the  stock  could 
not  have  been  loaded  with  reasonable  safety. 
If,  as  a  matter  of  fiict,  there  were  other 
places  In  the  fr^ht  house  where,  in  the 
exercise  of  ordinary  care;  the  car  could  bare 
been  placed  so  that  the  stock  could  be  loaded 
with  reasonable  safety.  On  the  other  hand, 
if  there  were  no  other  places  in  tlw  freight 
house  where,  in  the  exercise  of  ordinary  care, 
the  car  could  lutve  been  placed  so  as  to  en- 
able the  stock  to  be  loaded  with  reasonable 
safety,  then  d^endant  was  not  Uabl& 

On  another  trial  the  court,  in  Ilea  of  In- 
struction JNo.  1,  will  give  the  following  in- 
struction: "If  yon  belleTe  from  the  evidence 
that  the  plaintiff  or  his  agent  directed  de- 
fendant to  place  one  of  its  cara  at  tbe  ftdgbt 
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house  Instead  of  at  the  company's  regular 
place  for  the  loading  of  live  stock,  and  then 
and  there  agreed  with  the  defendant  to  take 
charge  of  the  loading  at  the  freight  house, 
the  plaintiff  thereby  adopted  the  facilities 
at  the  freight  house  for  loading  the  stock 
In  question,  and  you  will  find  for  the  de- 
fendant, unless  you  believe  that  the  facili- 
ties for  loading  at  the  freight  house  were 
such  that,  Id  the  exercise  of  ordinary  care, 
the  car  could  have  been  placed  so  as  to  en- 
able plaintiff  to  load  the  stock  with  reason- 
able safety,  and  the  defendant,  in  placing 
the  car,  failed  to  use  such  care,  and  by  rea- 
son thereof  the  mare  In  question  was  Injured, 
la  which  event  you  will  find  for  the  plain- 
tiff." 

[2]  Paragraph  2  of  defendant's  answer  is 
as  follows:  "That  the  contract  of  shipment 
mentioned  in  plaintiff's  petition  and  the  con- 
tract of  shipment  that  was  entered  Into  be- 
tween I.  0.  James  and  this  defendant  in 
writing  on  the  27th  day  of  September,  1907, 
at  Paducah,  Ky.,  wherein  this  defendant  re- 
ceived from  the  said  I.  C.  James  one  car 
load  of  horses  to  be  transported  by  it-  from 
i'aducah,  Ky.,  to  Louisville,  Ky.,  consigned 
to  Allen  S.  Edelen,  contained,  ainong  other 
things,  the  following  stipulation:  The  cars 
containing  the  stock  are  to  be  in  charge  of 
the  shipper  or  his  agents  while  In  transit, 
and  the  shipper  assumes  the  duty  of  load- 
ing and  unloading  the  said  stock.'  That  at 
the  time  that  said  mare  Is  alleged  to  have 
been  Injured  she  was  in  the  sole  charge, 
custody,  and  control  of  the  said  I.  G.  James, 
and  not  in  any  manner  whatsoever  in  the 
bands  of  or  under  the  control  of  this  defend- 
ant That  the  injuries  of  said  mare.  If  any, 
were  caused  by  the  negligence  and  care- 
lessness of  the  plaintiff  or  of  his  agents 
in  cliarge  of  the  horses  at  the  time  mentioned 
in  plaintiff's  petition,  and  that  said  n^li- 
gence  and  carelessness  upon  the  part  of  the 
plaintiff  or  of  his  agents  contributed  to  cans- 
log  or  did  cause,  the  injuries,  if  any,  com- 
plained of,  and  but  for  which  the  said  in- 
Jury  would  not  have  occurred.  Wherefore, 
having  fully  answered  this,  defendant  prays 
to  be  hooce  dlamlBaed,  with  Its  costs  taer^ 
incnrred." 

A  demurrer  was  suBtained  to  the  for^io- 
ing  paragraph,  and  It  Is  contended  that  this 
ruling  was  error.  It  will  be  obsorred  that 
the  paragraph  sets  iqi  two  defenaee:  0)  The 
agre«neat  oC  the  shipper  to  take  charge  of 
the  loading  and  unloading  of  the  stock ;  and 
(2)  the  plea  of  contributory  negligence.  The 
demnrrer  was  filed  to  the  wbole  paragraph. 
Plaintiff  could  have  required  the  two  defens- 
es to  be  paragraphed  and  then  demnrred  to 
each,  or  he  could  tiave  filed  partial  demnrreri 
to  each  part  of  the  paragraph.  In  that  event 
it  would  have  been  proper  to  sustain  the 
demnrrer  to  any  pan  of  the  paragraph  that 
did  not  state  a  ground  of  defense.  As  It  was, 


the  demurrer  went  to  the  whole  paragraph ; 
and,  as  the  defense  of  contributory  negli- 
gence was  properly  pleaded,  the  demurrer 
should  have  been  overruled.  Newman  on 
Pleading  and  Practice  (2d  Ed.)  |  565;  Wil- 
liams V.  Langford,  15  B.  Mon.  566;  Archer 
V.  National  Insurance  Co.,  2  Bush,  226;  Sun 
Mut  Ins.  Co.  V.  Grist.  39  S.  W.  887,  1»  Ky. 
Law  Rep.  306. 

[3]  It  is  insisted,  however,  that  the  evi- 
dence fails  to  show  any  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  that 
the  error  of  the  trial  court  in  sustaining  the 
demurrer  was  not  prejudicial.  The  pro- 
priety of  the  trial  court's  action  does  not 
depend  on  what  evidence  was  actually  in- 
troduced, but  on  what  evidence  the  defendant 
might  have  introduced  had  the  demurrer  not 
been  sustained.  We  cannot  assutne  that 
no  evidence  of  contributory  negligence  would 
have  been  Introduced  merely  because  none 
was  introduced  after  the  plea  of  contributory 
negUg^ce  was  eliminated  from  the  case. 
Manifestly  the  error  complained  of  was  prej- 
udicial. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  conslstoit  with  this  opinion. 


BPRADLIN  V.  SPBADLIN  et  at 

(Court  of  Appeals  of  Kentucky.   May  27. 1913.) 

Deeds  (1 143*)— Conbtbuction— Suppobt. 

Under  a  deed  from  grantors  to  their  nephew 
in  consideration  of  love  and  affection,  stipulat- 
ing that  the  nephew  waa  to  occupy  and  cultivate 
the  premises  and  turn  over  to  the  grantors  one- 
thiru  of  the  products  of  the  land,  and  that  the 
grantors  wwe  to  MA  possession  of  the  land  to 
the  full  use  and  control  of  it  as  long  as  they 
lived,  the  grantors  bad  the  right  to  direct  the 
nephew  as  to  the  manner  the  turm  should  bs 
cultivated. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  453-155,  465-468;  Dec  Dig.  f  143.*] 

Appeal   ficom  Orcnit   Oonrt,  Johnsm 

County. 

Suit  by  Dan  Simidlin  against  Britton 
Spradlln  and  anothw.  From  a  Judgment 
dismissing  the  petition,  complainant  appeals. 
Affirmed. 

J.  F.  Bailey,  of  PalntsvUIe,  and  a  B. 
Wheeler,  of  Ashland,  fop  appellant  Tangh- 
an,  Howes  &  Howes,  of  PaintsvUl^  for  ap- 
pellees. 

HOBSON,  a  J.  Dan  Spradlln  and  wife, 
on  February  15,  1901,  conveyed  by  deed  to 
his  nephew,  Britton  Spradlln,  a  part  of  his 
home  place,  and  on  September  13,  1910,  he 
brought  this  snit  to  set  aside  the  deed.  The 
deed  was  made  In  eonidderatlon  of  natural 
lore  and  affection,  and  It  was  stipulated  In 
It  Out  Britton  was  to  occupy  and  cultivate 
the  premises  and  torn  over  annually  to 
Spradlbi  and  wife  one-third  of  the  products 
of  the  land;  that  the  grantors  were  to  hold 
possession  of  the  land  and  the  fall  use  and 
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ccHitrol  of  It  as  long  as  they  lived ;  that  no 
timber  was  to  be  sold  from  the  land  daring 
the  llTes  of  the  grantors;  and  that,  should 
Brltton  fall  or  refuse  to  cmnply  with  the 
stipulations  of  the  deed,  the  couTeyance  was 
to  be  null  and  void.  SpradUn  alleged  In  the 
petition  that  Brltton  had  &lled  to  coltlvato 
the  premises  and  to  turn  over  annually  to 
him  one-third  of  the  products  of  the  land; 
that  he  had  sold  timber  from  the  land,  and 
bad  allowed  the  land  to  go  to  waste  and  run 
down.  By  an  amended  petition  he  all^^ 
that  a  part  of  the  consideration  of  the  deed 
was  that  Brltton  should  treat  kindly  and 
provide  for  blm  and  his  wife  as  long  as  they 
lived;  that  this  provision  had  been  omitted 
firom  the  deed  by  mistake ;  and  that  iBirltton 
had  not  treated  Mm  kindly  or  prorlded  for 
Um.  The  wife  of  Spradlln  died  some  years 
Sitter  the  deed  was  made.  Brltton  filed  an 
answer.  In  whldi  he  controTOTted  tike  al- 
legations of  the  petition,  proof  vaa  taken, 
and  on  final  bearing  the  circuit  conrt  dis- 
missed It   Dan  Spradlln  appeals. 

The  deed  was  drawn  by  ui  altwney  at  the 
Instance  of  Dan  Spradlln.  The  first  draft 
wUch  tbe  attoniey  made  did  not  suit  him, 
and  a  second  draft  was  made,  conforming 
to  bis  instmctions.  Some  days  later  be  and 
his  wife  signed  and  acknowledged  tbe  deed, 
well  understanding  its  provisions;  and  upon 
all  tbe  evidence  tbe  drcnit  court  did  not  err 
In  refusing  to  reform  tbe  deed,  on  tiie  ground 
that  any  part  of  the  conslderaUim  had  been 
omitted  by  mistake.  Cbappell  v.  <:%appell, 
119  S.  W.  218;  Uneka  t.  Uncfca,  141  Ey. 
827,  133  &  W.  666. 

Tbe  pnot  abows  that  Dan  Spradlin  and 
his  wife  had  no  diUdren;  that  Brltton  was 
a  fovorlte  nephew,  and  had  beoi  Induced  by 
Spradlin  to  more  upon  bis  farm  and  live 
there  as  bis  tenant.  AiUx  be  bad  thus  lived 
there  with  bis  uncle  Cor  about  17  years,  the 
deed  was  inade,  by  whitdt  a  port  ttf  the  farm 
was  conveyed  to  him  with  the  restrictions 
above  menti(medL  At  the  time  the  deed  was 
made  he  was  proposing  to  move  to  other 
lands,  and  tbe  deed  was  executed  to  induce 
blm  to  stay  there  with  bis  nnde;  the  uncle 
reserving  tbe  rental  of  one-tblrd  of  all  the 
crops  and  tbe  right  to  control  the  use  of  the 
land.  Under  this  restriction  it  Is  clear  that 
it  was  meant  that  Dan  SpradUn  had  the 
right  to  direct  Brltton  as  to  the  manner  tbe 
farm  should  be  cultivated,  as  be  had  previ- 
ously done  while  Brltton  was  his  tenant 
There  was  no  trouble  between  the  parties  as 
long  as  Dan  Spradlin's  wife  lived.  The 
trouble  now  between  them  seems  to  have 
grown  up  since  her  death,  and  from  inade- 
quate causes.  Brltton  seems  to  have  culti- 
vated tbe  land  much  as  other  farms  in  the 
neighborhood  were  used,  and  without  any 
complaint  at  the  time  from  Dan  Spradlin  as 
to  how  he  was  managing  It  or  direction  from 
him  to  do  diflerentiy.    The  proof  tails  to 


show  any  such  misuse  of  the  fhrm  by  Brit- 
ton  as  would  forfeit  his  rights  under  the 
deed.  It  is  true  he  has  cut  some  timber  from 
the  farm,  and  Dan  Spradlin  has  cut  some 
Umber.  But  the  weight  of  the  evidence 
shows  that  Britton  cut  the  timber  which  be 
cut  with  the  consent  of  Dan  Spradlin.  Cer- 
tainly the  evidence  shows  that  all  that  he 
did  was  done  with  the  knowledge  of  Dan 
Spradlin  and  without  objection  on  his  part 
We  think  It  evident  from  tbe  circumstances 
of  the  parties  and  their  previous  dealings 
that  Britton  should  treat  Dan  Spradlin  as 
a  child  would  treat  his  father  under  like 
circumstances,  and  that  he  should  In  his  old 
age  care  for  him  and  protect  him  as  aidilld 
should  care  for  and  protect  bis  &tber.  The 
obligation  also  rests  upon  Dan  Spradlin  to 
be  considerate  and  kind  to  Brltton.  If  both 
win  try  in  good  faith  apd  in  kindness  to  live 
up  to  the  deed,  the  bad  state  of  feeling  that 
has  led  to  this  controversy  will  soon  be  re- 
placed by  the  old  relatlonsli^  betweoi  them. 
Judgmntt  affirmed. 


CASSIDT  V.  DRAEB. 
(Court  of  Appeals  of  Kentucky.  Uay  23,  1913.) 

1.  IlTTOXICATlNO  LiQTJOBS  (J  15*)— MUWICIPAL 
BsGCLATioirs— Sestkaznt  AHD  PaOHZBinOV 
or  Saxa. 

Under  Ky.  St  {  30C8,  saboee.  10,  providing 
that  the  general  council  of  cities  of  tbe  second 
class  may  by  ordinance  restrain,  regulate,  and 
prohibit  the  sale  of  intoxicating  liquors,  and 
subsection  23,  providing  that  It  might  enforoa 
forfeitures  for  tne  breach  of  any  providon  there- 
of or  In  any  ordinance,  a  city  of  tbe  second  class 
migbt  proliiblt  tbe  keeping  open  of  a  saloon  on 
Sandays  between  midnight  and  4  a.  nu,  on  pen- 
alty of  fine  and  revocation  of  Ucensn. 

[EA.  Note. — For  other  cases,  see  IntoxlcBtinc 
Llguon,  Cent.  Dig.  IS  17,  18;  Dec  Dig.  1 15^ 

2.  IirroxxcATiKo  Li^DOSS  d  19*)  —  BsvocA- 
HON  or  IdCBNSB— vioiahoh  or  Law— No> 
ncB. 

A  dtr  empowered  by  statute  to  reatmin 
and  prohibit  the  liquor  traffic  may  make  it  a 
condition  in  a  liquor  license  that  It  shall  be  re- 
voked by  the  mayor  If  the  licensee  shall  be  con- 
victed of  violating  an  ordinance  by  IteepiDC  his 
saloon  open  on  Sunday;  the  violation  being  a 
mere  ministerial  act,  and  the  jndgment  of  tbe 
police  court  being  a  Judicial  act  and  hearing 
which  satisfied  every  requirement  of  a  valid  con* 
vfction  under  the  law  u  the  land. 

[Ed.  Note.— For  other  cases,  see  Into^catSns 
Uquots.  Gent  Dig.  1  2B;  Dec.  Dig.  1 19.*] 

3.  iKTOXJCATtNG  LiQUOBS  (|  99*)— COJfSXmj- 

TiONAL  Law  (I  277*)— IdCBRBB— Natdbk  or 

BlOHTB  COHXKRBBD— Due  PBOCBSS  OF  I^W. 

A  license  to  retail  intoxicating  liquors  is 
not  a  contract;  it  Tests  no  property  rights  In 
the  licensee  ;  so  that  when  the  law  or  ordtnance 
under  which  It  is  issued  provides  for  forfeiture 
or  revocation  for  any  violation  of  the  law  the 
licensee  cannot  complain  tiiat  he  is  derived  of 
his  property  without  due  process  of  law. 

[Ed.  Note.— For  other  caaes,  see  Intoxicating 
Liqnors,  Cent  Dig.  |  1(K{;  Dec.  Dig.  I  99;* 
Constitutional  Law,  Cent  Dig.  f|  702;  768^  940; 
Dec  Dig.  I  277.*1 


•For  oUmt  c«mb  sm  same  topic  and  sscUon  NUMBER  la  Xtao.  Dla.  ft  Am.  Dig.  Key-No.  Bertss  *  Bap'r  Ii 


Digitized  by 


Google 


OA88IDT  ▼.  DBAXB 


1033 


4.  INTOXXOATXHO  Ijtacou  (|  106*)— BlVOCA- 
TioiT  or  LiciNB^IuJEaiX  Sals  bt  Bab- 
KBBPBR  OB  Agent. 

Under  an  ordinance  ezpreMly  appljinf  to 
aaj  person  who  cxmiliicts  a  hlIood,  and  provld- 
lug  tor  reTocation  of  license  npon  violation  of 
law,  an  owner's  license  may  be  revoked  by  rea- 
son of  tbe  conviction  of  his  batkeeper  or  agent 
[i;d.  Note.— For  other  cases,  see  IntoxlcatlnK 
Liquors,  Cent  Dig.  H  U8i  Da&  DlgTl 

loa*] 

Appeal  from  Circuit  Ooort,  Fayette 
Uounty. 

Action  for  Injunction  h.  O.  Drake 
against  J.  Ernest  Oasstdy,  Mayor  of  the  City 
of  Lezlngtott,  and  others.  From  an  order 
granting  an  injunction,  Cnsaldy  anMalB.  Be- 
Tersed.  with  directions  to  dissolve  the  In- 
junction and  to  dismiss  the  petition. 

J.  Embry  Allen,  of  Lexington,  for  appel- 
lant Wallace  Hnir*  of  Lexington,  for  ap- 
pellee. 

MILLEK,  J.  The  Jadgment  appealed  from 
in  this  case  perpetually  enjoined  the  appel- 
lant J.  Ernest  Cassidy,  mayor  of  the  dty  of 
Lexington,  and  his  subordinate  officers,  from 
revoking  the  saloon  license  of  the  appellee, 
Mrs.  L.  C.  Drake. 

Section  123  of  the  Revised  Ordinances  of 
the  dty  of  Lexington  makes  It  unlawful  for 
the  keeper  of  a  saloon  to  keep  it  open  for 
any  purpose,  or  to  permit  the  sale  of  liquor 
therein,  on  Sunday  between  the  hours  of 
12  o'clock  midnight  and  4  o'clock  in  the 
morning,  and  provides  a  penalty  of  a  fine  of 
not  less  than  f  10  nor  more  than  $50  for  each 
offense,  and  a  revocation  of  bis  license. 

Section  124  of  said  ordinance  further  pro- 
Tides  that  every  license  Issued  in  pursuance 
thereto  shall  be  Issued  with  the  distinct 
agreement,  understanding,  and  condition  that 
the  same  shall  be  revoked  by  the  mayor  for 
the  Tlolatlon  of  any  provision  of  said  ordi- 
nance. 

It  Is  further  provided  by  ordinance  as  fol- 
lows: 

"iiectlon  1.  Whenever  any  person,  firm, 
company  or  corporation  conducting  a  coffee 
house  under  a  license  granted  under  the  ordi- 
nances of  the  dty  of  Lexington  shall  be  con- 
victed, in  a  court  having  competent  Jurisdic- 
tion, of  keeping  open  such  coffee  house,  or 
permitting  therein  the  sale  of  beer,  ale  or 
spirituous  liquors  on  Sundays  or  t>etween 
the  hours  of  12:30  a.  m.  and  4:30  a.  m.  or 
of  permitting  any  woman  to  enter  such  cof- 
fee house  or  loiter  around  the  doors  thereof, 
or  of  permitting  gambling,  rioUng,  or  dis- 
orderly conduct  therdn,  and  a  copy  of  the 
Judgment  of  conviction  be  certified  to  the 
mayor,  it  shall  be  the  duty  of  the  mayor  to 
revoke  said  license  Immediately,  and  no  ap- 
peal from  such  Judgment  of  conviction  shall 
operate  to  suspend  the  power  ct  the  mayor 
to  revoke  such  license. 

"Sec.  2.  If  the  mayor  shall  be  informed  by 


any  dtlzen,  under  oath,  or  by  the  written 
statenent  of  any  monber  of  the  ways  and 
means  committee,  or  of  any  police  officer, 
that  the  laws  mentioned  in  section  1,  herein, 
are  bdng  violated  by  any  person,  firm,  com- 
pany or  corporation  or  by  any  employes  of 
any  person,  firm,  company  or  corporation, 
in  the  conduct  of  any  coffee  house,  it  shall 
be  the  duty  of  the  mayor  to  inunedlately 
notify  ttie  person,  firm,  company  or  corpora- 
tion so  offending,  to  whom  a  license  has  been 
Issued,  to  appear  at  his  office  within  twenty- 
four  hours,  at  a  time  to  be  designated  in  said 
notice,  and  show  cause,  if  any,  under  oath, 
why  such  license  should  not  be  revoked.  If 
at  said  hearing,  the  mayor  shall  be  satisfied, 
from  the  evidence,  of  tbe  guilt  of  sncb  offend- 
er, it  shall  be  the  duty  of  the  mayor  to  re- 
voke the  license  immediately." 

In  March,  1911,  a  saloon  license  was  Is- 
sued to  William  Drake,  who  appeared  in 
person  at  the  city  clerk's  office  of  the  dty  of 
Lexington  and  represented  to  the  derk  that 
he  was  L.  O.  Drake,  who  owned  the  saloon 
in  question.  William  Drake  Is  the  son  of 
Mrs.  L.  C.  Drake.  William  Drake  recdved 
the  license,  signed  for  it  in  the  name  of  L. 
C.  Drake,  and  executed  the  required  bond  by 
signing  his  name  as  L.  C.  Drake,  without 
disclosing  the  fact  that  be  was  William 
Drake.  The  license  ran  for  one  year  from 
March  1,  1911.  On  Sunday,  January  28, 
1912.  William  Drake  was  In  charge  of  the 
saloon  in  question  as  bartender.  It  appears 
from  tbe  petition  that  his  mother,  Mrs.  L. 
C  Drake,  was  a  nonresident  of  Kentucky. 
On  the  next  day  William  Drake  was  con- 
victed in  the  police  court  of  the  dty  of  Lex- 
ington, a  court  tiaving  Jurisdiction,  of  the 
offense  of  keeping  open  said  saloon  on  the 
preceding  Sunday,  In  violation  of  the  ordi- 
nance. On  January  30,  1912,  the  fact  of 
said  conviction  of  ^William  Drake  was  certi- 
fied to  the  mayor,  who,  pursuant  to  the  au- 
thority vested  in  him  by  tbe  ordinances 
above  quoted,  revoked  the  license  which  had 
been  issued  to  WllUam  Drake  in  the  name 
of  L.  C.  Drake,  and  thereupon  ordered  the 
chief  of  police  of  the  dty  of  Lexington  to 
close  the  saloon  of  L.  C.  Drake.  Thereupon 
L.  C.  Drake  brought  this  action  to  enjoin  the 
mayor  and  his  executive  officers  from  en- 
ftordng  the  forfdture  or  dosing  her  saloon, 
and  the  Injunction  having  been  granted  the 
mayor  prosecutes  this  appeal 

The  tacts  are  not  disputed.  The  appellee, 
however,  asks  that  the  Judgment  be  affirmed 
upon  two  grounds:  First,  because  It  Is  not 
permissible  for  the  dty  of  Lexington,  by  an 
ordinance,  to  forfeit  appellee's  liquor  license 
without  giving  her  notice  and  a  hearing  of 
the  cliarge  before  the  proper  dty  officials; 
and,  secondly,  that,  granting  the  dty  might 
properly  so  proceed  without  any  hearing 
other  than  the  criminal  proceeding,  it  could 
not  forfdt  the  license  of  the  owner  of  a 
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saloon  on  the  conviction  of  a  bartender  or 
agent. 

11]  1^  Lexington  Is  a  dty  of  the  second 
class,  and  subsection  10  of  section  3058  of 
the  Kentucky  Statutes  provides  that  the 
general  council  of  cities  of  the  second  class 
may,  by  ordinance,  restrain,  regulate,  and 
prohibit  the  sale  or  giving  away  of  any 
spirituous,  vinous,  or  malt  liquors.  Subsec- 
tion 23  of  the  same  statute  further  pro- 
^'lclee  that  the  general  council  may  impose, 
enforce,  and  collect  Ones,  forfeitures,  and 
penaltes  for  the  breach  of  any  provision  in 
said  act,  or  In  any  ordinance. 

In  construing  these  statutes  In  McNulty 
V.  Toof,  116  Ky.  202,  75  S.  W.  258,  25  Ky. 
Law  Kep.  430,  this  court  held  that  the  city 
of  Paducah,  a  city  of  the  second  class,  had 
the  rlgbt  to  pass  an  ordinance  prohibiting 
the  sale  of  spirituous  liquors  between  the 
hours  of  10:30  p.  m.  and  &  o'clock  a.  m.,  and 
that  such  an  ordinance  was  not  an  unreason- 
able regulation.  There  are  many  cases  hold* 
Ing  that  a  municipality  may,  by  ordinance 
enacted  under  statutory  authority,  not  only 
make  it  unlawful  to  sell  Intoxicating  liquors 
on  Sundays,  election  days,  or  holidays,  but 
may  restrict  the  sale  to  certain  hours  of  tjie 
daytime,  or  require  saloons  to  be  closed  dur- 
ing the  hours  of  the  night  23  Cyc.  83.  The 
proposition  is  too  well  settled  to  be  question- 
ed. Commonwealth  v.  McCann,  123  Ky.  247, 
94  S.  W.  615.  29  Ky.  Law  Bep.  707. 

[2, 3]  Neither  do  we  think  there  can  be  any 
doubt  of  the  dtr'a  right  to  make  it  a  condi- 
tion In  a  liquor  licenae  that  It  shall  be  re- 
voked by  ttie  mayor  U  the  Ucenaee  aball  be 
convicted  of  violating  the  ordinance  by  keep- 
ing his  saloon  open  on  Sunday. 

ThlA  question  was  b^ore  the  court  in 
Spraybwry  v.  City  of  Atlanta,  87  Ga.  ISO, 
18  8.  B.  197.  In  that  case  the  ordinance,  as 
In  the  case  before  us,  twovlded  that  the  con- 
viction of  a  retaU«  for  the  violation  of  any 
of  the  provisiouB  of  Uie  ordinance  should 
work  an  immediate  revocation  of  the  llcoise 
of  BDCh  offender.  Sprayberry  obtained  a 
license  as  a  retailer,  and  was  subsequently 
conWcted  of  the  ofTense  ot  selUng  liquor  to 
a  minor.  In  upholding  the  ordinance  ttie 
Supreme  Court  of  Georgia  said:  "But  It  Is 
claimed  that  he  ought  to  have  beoi  notified 
by  the  mayor  and  council  that  his  license 
had  been  revoked;  that,  unless  this  was 
done,  he  must  try  the  case  himself  and  de- 
termine for  himself  whether  It  had  been  re- 
voked or  not  by  his  conviction.  What  was 
the  necessity  of  any  notice  to  him?  His 
license  Informed  him  that  It  was  subject  to 
be  revoked.  The  law  under  which  the  license 
was  granted  Informed  him  that  his  convic- 
tion would  work  an  Immediate  revocation. 
What  more  notice  could  he  desire?  What 
other  trial  could  he  wish  than  the  one 
he  had  already  had  In  the  superior  court? 
When  he  was  convicted  there,  the  notice  was 
amide  that  It  <verated  as  a  revocation  ot  tale 


license.  Nothing  that  he  could  have  said  or 
done  before  the  mayor  and  council  would 
have  changed  the  record  of  his  cwvlction; 
they  would  have  had  no  discretion  In  the 
matter;  the  law  was  as  Imperative  upon 
them  as  it  was  upon  him." 

Again,  in  Martin  v.  State,  23  Neb.  371,  36 
N.  W.  554,  the  statute  i»ovided  that  any 
license  Issued  by  the  mayor  and  the  coun<dl 
should  be  revoked  by  the  mayor  and  the 
council  upon  the  conviction  ot  the  licensee 
of  any  violation  of  any  law,  ordinance,  or 
r^pulation  pertaining  to  the  sale  tit  liquors. 
Martin  was  convicted  of  selling  liquor  oa  a 
Sunday,  and  the  conviction  having  been 
certified  to  the  dty  council  It  revoked  the 
license,  under  the  statute,  and  without  no- 
tice to  the  licensee.  It  was  oont«ided  there, 
as  here,  that  before  the  mayor  and  council 
could  legally  revoke  a  license  notice  should 
be  given  to  the  Ucensee,  in  order  that  he 
might  show  cause.  If  he  could,  why  the  li- 
cense should  not  be  revoked.  But,  after 
discussing  the  questicm  at  length,  the  Su- 
preme Court  of  Nebraska  held  that  no  no- 
ttoe  was  necessary,  saying:  "In  this  case  the 
statute  makes  no  rtference  to  the  hearing 
of  a  comi^lnt  by  the  mayor  and  council,  but 
simply  provides  that  the  license  shall  be  re- 
voked, by  the  mayw  and  council,  upon  con- 
viction of  the  licensee  of  any  violation  ot 
any  law,  ordinance  or  r^iulatioUt  pratalnlng 
to  the  sale  of  sudi  liquors,'  etiL  No  trial  or 
investigation  could  be  hod.  The  certlflcats 
of  the  police  Judge,  slunrlng  a  convletlon 
of  plaintiff  In  orror,  was  before  the  coundL 
Tliey  had  but  a  simple  ministerial  duty  to 
perform,  tn  obedloice  to  tbe  irialn  mandate 
of  tbe  law,  and  that  was  to  rev<^  tbe  U- 
coise.  It  is  stipulated  that  he  was  convicted 
of  the  offense  stated  In  the  certificate  of 
the  poUce  Judge.  It  Is  admitted  th^  the  cer- 
ttflcate  was  true.  That  bdng  the  case,  no 
defense  could  fiave  becot  made,  and  no  notice 
was  necessary  to  give  Oie  comudl  Jnrlsdle- 
tion." 

A  Ucoise  to  retail  Intoxicating  liquors  Is 
not  a  contract;  It  vests  no  ^perty  rights 
in  tbe  licensee;  and  when  tbe  law  or  the 
ordinance  under  wblcb  It  Is  Issued  provides 
that  the  Uooise  shall  be  forfeited  or  revoked 
for  any  violation  of  the  law  the  licensee  can- 
not complain  that  he  Is  d^srlved  of  his  prop- 
erty  without  due  process  oi  law.  See  Board 
V.  Barrle,  34  N.  T.  667;  In  re  Sarlo.  76  Ark. 
330,  88  S.  W.  953;  Sprayberry  v.  Atlanta,  87 
Oa.  120,  18  S.  E.  197;  Moore  v.  Indianapolis, 
120  Ind.  483,  22  N.  E.  424. 

It  Is  plain,  therefore,  that  the  act  of  tbe 
mayor  of  Lexington  in  revoking  appellee's 
llc^se  upon  the  receipt  of  a  eetHfled  copy 
of  the  judgment  convicting  the  appdlee  was 
a  mere  ministerial  act,  made  In  his  admin- 
istrative capacity,  and  was  In  no  sense  Judi- 
cial. The  Judicial  act  which  fixed  appellee's 
guilt  was  the  Judgment  ot  the  police  court, 
and  no  liear&ic  or  any  amount  of  ertdmee 
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produced  before  tbe  nuyor  could  hare  af- 
fected tliat  Judgment  In  any-  way.  Appel- 
lee taad  blB  day  In  court  when  he  waa  tried 
In  the  police  court  of  Lexington;  that  satis- 
fled  every  requirement  of  a  valid  conviction 
under  the  law  of  the  land. 

[4]  2.  There  is  no  merit  In  the  second  con- 
tention of  appellee  that  the  saloon  license  of 
Mrs.  L.  C.  Drake  could  not  be  revoked  by 
reason  of  the  conviction  of  her  barkeeper  or 
agent.  This  is  true  whether  William  Drake 
be  regarded  as  the  agent  of  his  mother  or  the 
owner  of  the  saloon.  The  ordinance  express- 
ly applies  to  any  person  who  conducts  a 
saloon ;  It  is  not  limited  to  the  conviction 
of  the  owner  of  the  saloon ;  and  it  Is  clear 
that  the  ordinance  could  not  be  efficiently 
administered  if  It  did  not  apply  equally  to 
all  offenders  under  the  statute.  In  Nadorff 
Bros.  V.  City  of  Louisville,  144  Ky.  135,  137 
S.  W.  864,  the  saloon  license  of  the  owner 
was  revoked  on  proof  that  the  bartender  had 
sold  Liquor  on  Sunday.  The  question  is 
therefore  not  an  oi^en  one  in  this  state. 

Furthermore,  although  William  Drake  used 
his  mother's  name  in  procuring  the  license, 
he  really  acted  for  himself.  His  mother  was 
a  nonresident,  and  was  not  known  to  the 
dty  in  the  transaction. 

For  the  reasons  Indicated,  the  Judgment 
of  the  chancellor  Is  reversed,  with  instruc- 
tions to  dissolve  the  Injanctlon  and  to  dis- 
miss the  petition. 


LOUISVILLE  ft  N.  B.  CO.  T.  COX. 

<Court  of  Appeals  of  Kentucky,   May  28,  1»18.> 

L  Appbai.  and  Ehbob  (1 1105*)— Law  of  the 
Cask. 

A  decision  of  the  court  on  appeal  that  the 
issues  must  be  submitted  to  the  jury  is  the  law 
of  the  case  on  a  aubsequeiit  trial,  where  the 
evidence  is.  In  substance,  the  game  as  on  the 
former  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4601-4^;  Dec.  Dig.  | 
1105.«] 

2.  Appeal  and  Erbob  ({  1099*)— Law  or  the 
Case. 

A  decision  of  the  court  on  appeal,  which 
indicates  that  there  should  have  been  an  in- 
stmction  on  an  issue,  but  which  does  not  in 
terms  Buegest  its  nature,  does  not  settle  the  na- 
tore  of  the  instruction ;  and  the  correctness  of 
an  instmctioa  given  on  a  subseqaent  trial  is 
reviewable  on  a  subsequent  appeal. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  4370-4379;  Dec  Dig.  { 
1099.*1 

8.  MaSTBB  AlfD  SEBVANT  (i  30*)— DiSCBABGE 

or  EiiPLOYt— Justification.- 

An  employer  ma;  not  discharge  an  employ^ 
for  a  violation  of  unwritten  rules  adopted  by 
the  employer,  of  which  employes  had  no  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  3(MI6:  Dec  Dig.  |  30.*] 

Appeal  from  Clicnit  Court,  Kenton  Coun- 
ty* Criminal,  Common  Law  and  Equity  Di- 
vision. 

Action  by  Forrest  W.  Cox  against  tbe 


Louisville  ft  NashvUle  Railroad  Company. 
From  a  Judgment  for  plalntUC*  defendant  ap- 
peals. Affirmed. 

Beujamln  D.  Warfleld,  of  Louisville,  and 
S.  D.  Rouse,  of  Covington,  for  appellant 
r.  J.  Hanlon,  of  Osrlngton,  for  appellee. 

TURNER,  J.  This  Is  tbe  second  appeal 
of  this  case;  the  opinion  on  the  former  ap- 
peal being  reported  in  145  Ky.  667.  141  S. 
W.  SSa  The  verdict  on  the  first  trial  was 
for  $6,800,  and  the  court,  after  going  folly 
into  the  law  and  facts  of  the  case  and  con- 
sidering every  feature  of  it,  reversed  the 
Judgment,  principally  for  tbe  reason  that 
the  verdict  was  excesstve;  but  It  Indicated 
certain  additional  Instructions,  which  were 
to  be  given  upon  a  new  trial. 

The  evidence  was,  in  substance,  the  same 
as  on  the  former  trial,  tbe  additional  instruc- 
tions suggested  were  given,  and  the  last  trial 
resulted  in  a  verdict  for  $2,500.  > 

[1)  It  is  now  urged  that  a  peremptory  In- 
struction should  have  been  given  for  several 
stated  reasons;  bvt  It  la  sufficient  to  say  that 
It  was  expressly  h^d  on  tbe  former  appeal 
that  the  ease  should  hare  been  submitted  to 
tbe  Jury. 

[2, 1]  The  only  new  Question  which  Is  sug- 
gested In  the  brief  of  counsel,  whidi  was  not 
necessarily  Involved  and  expressly  or  by  im- 
plication passed  upon  in  the  former  opinion. 
Is  that,  In  its  instruction,  the  court  on  tbe 
last  tzlal.  In  dealing  with  tbe  alleged  rule 
of  tbe  company  to  discharge  Ito  employ^ 
who  were  habitnally  gamlaheed,  required 
that  before  tbe  Jury  oould  find  against  plain- 
tiff on  that  ground  they  must  bcdleve  that  he 
knew,  or  by  tbe  exendse  of  ordinary  care 
could  bare  known,  of  the  exlstoice  of  such  a 
rule;  It  being  the  contention  at  antellant 
that  it  was  immaterial  whether  plaintiff 
knew  of  this  rule  or  not  It  is  true  the  court, 
in  tbe  former  opinion.  Indicated  that  tbere 
should  have  beat  an  Instruction  upon  this 
feature  of  the  cftse,  bat  did  not  In  trams 
suggest  its  nature,  and  for  that  reason  this 
question  will  not  be  deemed  to  ban  been 
settled  In  that  opinion. 

Tbe  evldrace  by  one  ct  tbe  officers  of  the 
company  is  that  then  was  such  an  unwHt- 
tm  rule ;  but  there  la  no  evidence  that  any 
such  rule  waa  printed,  Oat  any  publicity 
was  given  to  It. 

Appellee  denies  that  he  knew  of,  or  that 
he  had  any  notice  ot,  any  such  rule.  It  la 
apparent  that  It  would  be  unblr  to  an  em- 
ployfi  for  a  cmnpany  to  have  unwrlttoi  or 
secret  rules,  imdw  which  he  might  be  dis- 
charged when  he  bad  no  notice  of  them; 
«nployte  are  not  expected  to  obey  ndes  or 
follow  regulations  of  which  tbey  bare  no 
knowledga  It  an  onployer  may  formulate 
secret  rules  by  which  bis  employes  are  to  be 
guided,  and  claim  the  right  to  discharge  an 
empliqre^  who  is  working  for  Mm  under  eon- 
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tract,  becanse  of  tbe  Infractton  of  imdk  niles, 
the  empIoTS'B  contract  of  employment  wonid 
be  of  little  valne  to  him.  The  Idea  expressed 
In  the  instroctlon  a^  given  has  been  approv- 
ed 1^  this  court  In'  the  case  of  the  Lu  &  N. 
Railroad  Co.  t.  Bocock,  107  Ky.  233,  51  S.  W. 
680.  53  S.  W.  262,  21  Ky.  Law  Sep.  383,  896.. 
Judgment  affirmed. 


WILSON  et  aL  T.  BETNOLDS  et  aL 
(Court  of  Appeal!  of  Kentacky.  May  29,  1913.) 

Refobmation  or  Instbumentb  (§  45*) — Deeds 

—Evidence. 

In  a  Buit  to  reform  a  deed,  evidence  held 
sufficient  to  show  that  a  limitation  on  the  es- 
tate, conveyed  to  the  grantee  with  a  life  estate 
to  bis  wife  and  on  her  death  to  "our"  heirs,  was 
inserted  in  the  deed  by  mutoal  mistake,  and 
that  the  word  "our"  should  have  read  "his." 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i|  157-193;  Dec. 
Dig.  i  45.*] 

Appeal  from  Circuit  Court,  Todd  County. 

Action  by  O.  O.  Reynolds  and  another 
f^lnst  Rc^^nolds  WUson  and  otbers.  From 
a  Judgment  for  lAalntlfflB,  defendants  appeaL 
Affirmed. 

Selden  T.  Trimble  and  Trimble  &  Bell, 
all  of  Hoiddnsvllle,  for  appdlants.  S.  Walton 
Forgy,  J.  R.  Hallory,  and  W.  B.  Beeves, 
Jr.r  all  of  Blkton,  for  appellees. 

CLAT,  a  On  November  1.  1890,  WUUam 
Perkbis  and  bis  vlfe,  Jamie  Perkins,  con- 
veyed to  J.  T.  Halsell  and  his  wife,  Willie 
Halsell,  a  certain  tract  of  land  In  Todd  coun- 
ty, Ky.  The  consideration  was  tbe  natoral 
love  and  affection  tbe  grantors  had  for  their 
daughter,  WllUe  Halsell,  and  the  som  of 
17,000.  Tbe  deed  furthra*  provided  that  tbe 
grantees  vrere  to  board  William  PerUna 
and  bis  borse,  tree  of  any  charge,  for  and 
during  bis  natural  life,  and  that  one  room 
in  tbe  house  was  reserved  to  bim  tor  his  use 
and  occupancy  so  long  as  he  lived.  This 
obligation  on  tbe  part  of  tbe  grantees  was 
made  a  cbarge  on  tbe  land,  and  a  lien  was 
retained  to  secure  Its  performance;  On  Jan- 
uary 1,  1902,  J.  T.  HalseU  and  bis  wlfe^  WU- 
lle  HfOsell,  and  William  Perkins,  then  an 
unmarried  man,  as  iMrties  of  the  first  part, 
conveyed  tbe  land  in  questltm  to  C.  Cl  R^- 
nolds,  as  party  of  tbe  second  part  The 
consideration  m»  ^,546.76,  of  which  94>927.- 
76  was  paid  in  cash,  and  the  balance  repre- 
Boited  by  certain  notes.  Perkins  Joined  in 
tbe  deed  fbr  the  purpose  of  releasing  his  Uen. 
He  also  made  a  written  release  of  his  Uea 
on  tbe  margin  of  the  record  of  the  deed  from 
blm  to  Halsell  and  wife.  The  grautlDg 
^use  of  the  deed  was  as  follows:  "Hath 
bargained  and  sold,  and  do  by  these  presents 
now  sell,  alien  and  convey  unto  the  said 
second  party,  Ms  heirs  and  assigns  forever, 
and  should  B.  B.  Reynolds,  wife  of  the  said 
C.  C  Reynolds,  survive  htm,  the  title  to  tbe 


property  hereby  conveyed  shall  be  and  re- 
main in  ber  during  her  natural  life,  and  at 
her  death  to  be  divided  equally  between  onr 
beirs."  On  December  1, 1910,  a  C.  Remolds 
and  wife  conveyed  the  land  In  question  to 
Fred  B.  Young  and  bis  wif^  Janle  Toong. 
The  oonaiduration  was  16,418.76  cash,  and 
two  notes  for  a  Uke  amount,  payable  In  <me 
and  two  years.  Tonng  attempted  to  borrow 
money  on  the  land  to  pay  ott  tlie  lien  nabBB, 
The  question  was  raised  as  to  the  diaracttt 
of  title  0.  a  Beynolds  took  under  hla  deed 
from  Helsdl  and  wife  and  PeiUns. 

a  a  Beynolds  brought  this  actlMi  tat  tbe 
purpose  of  having  One  deed  which  be  received 
from  HiUsdl  and  wlf6  and  Perkins  reformed. 
In  the  action  Mrs.  Beynolds,  the  heirs  of 
WUUam  Perkins,  Halsell  and  wife,  and  their 
children,  as  well  as  the  cbildroi  and  intent 
granddiildren  of  Reynolds  and  wife^  wen 
made  parties.  Some  of  tbe  parties  were  non- 
residoits  and  some  Infimts,  but  all  of  than 
were  properly  brought  before  tbe  court  The 
petition  alU«ed  that  it  was  the  intentlan 
of  Halsell  and  wife  and  William  Perkins, 
and  of  tbe  plaintiffs  C.  C  Beynolds  and  Us 
wife,  B.  B.  Reynolds;  to  vest  a  perfect,  fee- 
^ple  tittle  in  C  C.  R^olds  and  hla  belrs 
and  assigns  forever,  but  with  the  provisiott 
that  if  said  O.  O.  Reynolds  should  not  adl 
or  dispose  of  same  prior  to  bis  deaOi,  and 
If  his  wlfe^  B.  E.  Reynolds,  should  survive 
him,  she  should  thm  have  a  life  estate  In 
said  land,  and  Bftet  her  death  said  land 
should  descend  to  the  hdrs  of  C.  CL  R^- 
nolds.  It  is  further  alleged  that  It  was  not 
tbe  IntenQon  of  the  parttes  to  the  conveyance 
to  give  the  plaintiff  B.  B.  Beynolds  a  life 
estate  in  said  land,  unless  she  should  snx^ 
Vive  O.  0.  R^nolds  and  he  should  ftll  to 
dispose  of  same  prior  to  his  death,  and  that 
it  was  never  the  intention  of  the  parties 
to  said  deed  that  tbe  land  shoidd.  in  any 
event,  revert  to  or  be  divided  between  Uie 
b^rs  of  the  grantors;  that  the  haboitem 
clause  of  the  deed  above  set  out  whldi  ap- 
parently gave  to  B.  R^nolds  a  life  estate 
in  the  iwoperty  whether  the  inoperty  was 
disposed  of  or  not  and  which  directed  tbe 
land,  xxfion  her  death,  to  be  divided  betweoi 
"onr  heirs,"  ms  the  result  of  a  mutual  mis- 
take of  the  parties  and  a  mistake  on  the 
part  of  the  draughtsman.  Proof  was  heard, 
and  on  anal  hearing  the  diancellor  directed 
the  deed  to  be  reformed  so  as  to  carry  out 
the  intention  of  the  parties.  From  that  Judg- 
ment the  Infant  defendants,  by  ttaefi  guard- 
ian ad  litem,  prosecute  this  SRieaL 

In  view  of  the  fiict  that  every  person  hav- 
ing an  Interest  in  the  land,  either  directly 
or  Indirectly,  was  before  the  court.  It  la 
unnecessary  to  determine  whether  or  not  some 
of  them  were  proper  parties,  ^rklns  him- 
self merely  Joined  in  the  deed  to  Reynolds 
for  the  purpose  of  r^easlng  Ua  Hen  on  tbe 
land.  All  the  adult  parties  to  tbe  salt  en- 
tered tbsir  appearance  and  conseited  that 
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tlie  deed  be  rafidnnea.  The  deiraaltloiis  of  G. 
C  Bernoids  and  Tbomas  Pepper,  a  banker 
who  drew  the  deed,  were  taken.  They  both 
testlfled  tbat  It  was  tbe  pnrpoee  and  intentloD 
of  the  parties  to  the  deed  to  vest  in  a  C. 
Beyn«^  a  fee-simple  title,  with  foil  power 
and  auOunlty  to  seU  and  dispose  of  tlie  land 
In  question,  and  that  the  deed  was  executed 
with  the  understanding  tbat  this  was  the 
case.  It  was  never  the  poq^ose  of  Uie  parties 
tbat  the  land  should  revert  to  <v  be  divided 
between  the  heirs  of  the  grantors.  Mr.  Pep- 
per simply  drew  the  deed  in  accordance  with 
the  directions  of  Mr.  Reynolds  and  inadrart- 
oiUy  placed  a  UmUatlcm  on  the  power  of 
said  Reynolds  to  sdl  and  dispose  of  the  land, 
and  further  used  the  word  "our"  instead  of 
tbe  word  ''his."  In  doing  this  he  made  a 
ndstalce  and  not  represent  the  true  in- 
toition  of  the  parties.  The  evidence  further 
shows  that  Reynolds  and  wife  were  not  re- 
lated to  Perkins  or  Halsell  and  v/Ua.  The 
land  was  not  glvoi  to  Beynolds.  He  paid 
19^76  for  it  Aside  from  the  direct  testi- 
mony on  the  questiott,  this  fact  of  itself  Is 
sufficient  to  show  that  the  grantors  received 
full  value  for  tbe  land,  and  never  Intwded 
to  provide  tor  a  reversion  to  tb^r  b^s. 
The  powa  of  a  court  of  equity  to  reform 
a  deed  which,  because  of  a  mutual  mistake 
of  the  parties,  does  not  express  their  true 
intention,  has  bem  long  recognised.  In  this 
case  the  evidence  of  the  mutual  mistake  la 
clear  and  convincing  and  fully  rapports  the 
finding  of  tbe  cbanoellor. 
Judgmoftt  affirmed. 


GABBABD  v.  COMMONWBAI/TH. 
(Court  of  Appeal!  of  Kentucky.  May  2&.  1^) 

1.  HOMICXIS  (I  167*)— BVIDENO-ADiaSSIBIL' 
ITT. 

In  a  prosecution  for  homicide,  evidence  of 
threat!  made  by  deceased  aeaiDst  accoaed  only 
a  few  hours  previous  to  the  killins  is  competent 
for  tbe  purpose  of  sbowiny  the  state  of  mind  of 
the  one  making  tbem  and  determining  who  was 
the  aggressor,  even  though  the  killiag  was  de- 
liberate and  at  the  time  thereof  deceased  was 
in  no  way  menacing  accused. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Gent  Dig.  {|  8S2-840;  Dea  IMg.  |  167.*] 

2.  Homicide  (|  839*)— Appul— Habhuss  ISi- 

■OB. 

In  a  prosecution  for  homicide,  where  ac- 
cused, after  baviUK  a  difficulty  with  deceased, 
fled,  and  upon  amung  himself  returned  and  shot 
deceased,  who  was  standing  in  the  doorway  of 
bis  bouse,  pursuing  deceased  and  bis  wife  Into 
and  through  the  house,  tbe  exclu^on  of  evi- 
dence of  threats  made  by  deceased  against  ac- 
cused only  a  few  hours  oefoie  tbe  kuling  was 
not  prejudicial ;  it  being  clear  tbat  the  murder 
was  willful  and  deliberate. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  714;  Dec.  DigTlSSd.*] 

Appeal  from  Circuit  Court,  Breathitt 
Oonaty. 

Ffw»  Gabbard  was  convicted  ct  nnirder, 
and  be  appeals.  Affirmed. 


Cope  4:  Cope  and  A.  H.  Patton,  all  of  Jack- 
son, for  appellant  James  Gamett  Atty. 
Gen.,  and  Overton  S.  Hogan,  Asst  Atty. 
Oen.,  for  tbe  Commonwealth. 

liASSINO,  J.  Tbe  grand  Jury  of  Breathitt 
county  indicted  Pierce  Oabbard,  charging 
blm  with  the  willful  murder  of  Ike  Gabbard. 
He  was  tried,  found  guilty,  and  bla  punish- 
ment fixed  at  confinement  In  the  penitentiary 
for  life.  From  the  Judgment  of  conviction 
he  appeals  and  complains  tbat  the  verdict 
is  against  the  weight  of  tbe  evidence  and 
that  the  court  erred  In  the  admission  of  In- 
competent evidence,  In  the  rejection  of  com- 
petent evidence,  and  In  bis  instructions  to 
the  jury. 

The  deceased  lived,  and  ran  a  country 
store,  about  eight  miles  from  Jackson,  tbe 
coun^  seat  of  Brrathltt  county,  and  was 
a  neighbor  and  double  first  cousin  of  the 
accused.  On  September  23, 1912,  both  the  ac- 
cused and  deceased  had  been  drinking  and 
were,  to  some  extent,  under  tbe  influence  of 
liquor.  Pierce  Gabbard,  on  that  day,  came 
to  the  store  ostensibly  to  pay  an  account  he 
owed  decedent  While  he  was  in  front  of 
the  store  and  deceased  was  at  bis  dwelling 
near  by,  words  passed  between  them,  and 
finally  there  was  an  exchange  of  some  three 
or  four  shots,  resulting,  according  to  the 
testimony  of  the  commonwealth.  In  the 
wounding  of  appellant  Deceased  was  not 
injured  in  that  difficulty.  After  this  shoot- 
ing, appellant  disappeared,  but  returned 
within  an  hour  bearing  a  double-barreled 
shotgun  and  a  Winchester  repeating  rifle  and, 
flnding  the  deceased  and  his  wife  seated  at 
the  front  door  of  their  dwelling,  opened  fire 
uiMin  them.  Ike  Gabbard  and  hia  wife  were 
both  struck  by  these  shots,  with  fatal  re*  . 
suits  In  tbe  case  of  the  husband.  They  re- 
treated into  and  through  the  house,  and  when 
Ike  Gabbard  had  reached  a  point  about  00 
yarda  from  his  house  be  fell  to  the  ground 
dead.  Appellant  undertakes  to  explain  his 
return  with  the  guns  In  this  way:  He  was 
a  constable  and  had  arranged  with  some 
persona  to  aid  Mm  In  the  arrest  of  a  de- 
serter from  tbe  United  States  army,  and 
these  guns  were  for  those  who  were  to  aa- 
sist  him  In  this  duty,  and  the  road  paaa^ng 
the  residence  of  deceased  was  the  only  way 
he  could  proceed  In  the  effort  to  arrest  this 
desertw. 

[1, 2]  The  commonwealth  made  out  a 
strong  case  of  Inexcusable  homicide.  While 
in  the  motion  and  grounds  for  a  new  trial  it 
was  urged  that  the  verdict  was  not  sivport- 
ed  by  the  evidence,  that  pt^t  Is  not  serious- 
ly pressed  her^  but  counad  Insist  that  the 
judgmmt  should  be  reversed  because  the 
trial  court  erred  in  exdndlng  competent  ev- 
idence. This  condsted  of  threats  allcced  to 
have  been  made  by  the  deceased  against  ap- 
pellant on  the  day  of  the  homicide,  and  only 
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a  few  lioun  ifferloiia  Uieceto.  It  I0  held  In 
CommoDwealtb  t.  ThomaB,  104  S.  W.  326,  SI 
Ky.  Law  Rep.  899,  and  Wheeler  t.  Common- 
wealth, 120  Ky.  697,  87  S.  W.  1106,  27  Ky. 
Law  Rep.  1000,  tliat  evidence  of  fUa  cbarac- 
ter  iB  con^tent  for  tbe  parpoee  of  shoving 
the  state  of  mind  of  the  one  making  them, 
and  alao  for  the  pnipoae  of  determlnliig  who 
was  the  aggressor.  In  all  cases,  where  it 
has  reasonably  appeared  that  the  admission 
of  Bucfa  evidence  would  throw  ll^^t  upon  ei- 
thw  of  these  qnestlons,  where  they  were  In- 
volved, It  has  been  held  error  on  the  part  of 
the  trial  court  to  exclude  It  If  the  killing 
had  occurred  during  the  first  oieounter.  It 
would  have  been  error  to  exclude  tUs  evi- 
dence of  previous  thrrats  made  by  the  de- 
ceased against  anwUant;  but,  according  to 
the  evidence  offered  tv  appellant,  no  injury 
resulted  from  the  first  oicoimter.  From  all 
tbe  evidence,  it  is  apparent  that  it  only  re- 
sulted in  arousing  appellant's  anger,  and,  if 
tbe  evidence  for  the  commonwealth  Is  to  be 
believed,  be  left  the  scene  of  the  difficulty 
declaring  that  he  was  going  after  his  gun 
and  kill  his  cousin.  He  undoubtedly  contin- 
ued in  this  frame  of  mind,  for  on  his  road 
home  he  passed  several  persons  to  wliom  he 
related  tiie  story  td  the  difficulty  with  liis 
cousin,  with  more  or  less  detail,  and  to  ea<di 
he  declared,  in  substance,  Us  purpose  to 
carry  out  the  threat  made  In  the  presence  of 
deceased's  wife  when  he  left  their  lUHne.  He 
went  as  rapidly  as  he  could  to  his  own  home, 
a  mile  or  a  mile  and  a  quarter  distant,  got 
bis  gun,  and  started  back  toward  the  home 
Qt  deceased.  On  his  way  be  stopped  at  the 
house  of  a  relative,  who  was  not  at  home  at 
the  time,  wmt  In,  got  a  Winchester  rifle, 
and  proceeded  bade  to  the  scene  of  the  first 
difficulty.  It  Is  In  evidence  that  he  was  fol* 
lowed  by  two  of  his  children  and  was  xe- 
quested  by  some  friends,  whom  he  jMssed,  to 
return  to  his  home  and  not  liave  any  diffi- 
culty. While  he  stout^  doiies  any  purpose 
to  have  further  trouble  with  the  deceased, 
the  conclusion  Is  irresistible,  from  the  over- 
whelming weight  of  the  evidence,  that  appel- 
lant returned  to  tbe  home  of  deceased  for 
the  purpose  of  avenging  a  wrong  which  he 
concaved  deceased  had  done  him,  by  shoot- 
ing him  or  shooting  at  him  In  the  first  en- 
counter. Appellant  bad  dedared  bis  pur- 
pose to  kill  deceased,  and  immediately  he 
reached  the  letter's  home,  he  opened  fire  up- 
on him  while  he  was  standing  in  the  door  of 
his  ovra  home.  His  aim  was  true,  and  the 
effect  of  the  shots  deadly.  Deceased  and  his 
wife  retreated  into  their  house  and  out  of 
the  rear  portion  thereof;  the  wife  going  in 
one  direction,  the  deceased  in  another.  Ap- 
pellant followed  them  into  the  houses  search- 
ed for  them,  and,  when  he  ftUled  to  find  them 
there,  fired  hla  gun  two  or  three  times  while 
In  the  house. 

We  are  unable  to  see,  under  the  circum- 
stances as  developed  by  this  evidence,  what 


light  evidence  of  previous  threati  could  have 
shed  upon  the  question  of  who  was  the  ag- 
gressor, or  the  frame  of  mind  in  whldi  the 
deceased  was  at  the  time  the  last  difficulty 
commenced.  8 till,  thla  evidence  was  compe- 
tent; but,  while  competent,  It  was  merely 
cnmnlatiTe;  and,  when  this  is  the  cas^  no 
reversal  should  be  ordered  because  of  its  sx- 
duslon,  where  It  appears,  from  a  considera- 
tion of  tlw  entire  record,  the  accused  had  a 
fair  trlaL  Hargls  v.  Otmiinonwealtb,  1S6  Ky. 
078,  128  S.  W.  280.  The  evidence  as  to  tbe 
first  difficulty,  which  was  given  to  the  Jury 
In  detail,  showed  the  frame  of  mind  tlie  de- 
ceased was  in,  and  the  oondnct  of  eadi  par- 
ty left  no  nxHn  for  doubt  as  to  who  was  the 
aggressor  In  the  difficulty,  resulting  In  tbe 
killing  for  which  appellant  was  tried.  Un- 
der the  drcumstances,  it  was  not  prejudicial 
for  the  trial  court  to  enlude  this  evidence 
of  threats  £rom  ocmsldNation  by  the  Jury. 

The  evidence  for  the  commonwealth  was 
to  the  effect  that  appeUant  vnts  shot  In  the 
arm  during  the  first  encounter,  and  Oat  this 
angered  him  and  aronsed  In  him  a  murder- 
ous spirit,  causing  him  then  and  there  to  de- 
clare his  purpose  to  kill  deceased.  With  this 
end  in  view,  he  went  to  his  home,  armed  Um- 
self,  and,  despite  the  pleadings  and  protests 
of  his  relatives  and  friends,  retamed  to  the 
seme  of  the  difficulty  and  carried  his  threat 
Into  execution.  It  vras  a  cold-blooded,  pre- 
meditated murder,  and  it  la  difficult  to  see 
bow  a  Jury  at  all  mindful  of  their  oaths, 
could  have  imposed  a  milder  punldunoit. 
Few  cases  have  come  before  us  where  the 
evidence  so  clearly  established  a  mwderouB 
purpose,  so  deliberately  planned  and  so  bold- 
ly executed- 

After  a  careful  consideration  of  the  record, 
we  see  no  reason  for  disturbing  tbe  Judg- 
ment It  is  therefore  affirmed. 


HUFFAKBB'S  EX'R  v.  MICHIGAN  MOT. 

LIFE)  INS.  CO. 
(Court  of  Appeals  of  Kentucky.  Hay  27, 1018.) 

1.  INBUBANCK  ({  179%*)  —  PBKUIUMS  —  RS- 

CBiPT»— Cancellation. 

A  holder  ct  a  life  inaaraiKe  ptdicy,  in 
which  his  wife  and.  In  ease  she  did  not  nrrlTt 
him,  their  children  were  named  as  benefidarlei, 

and  which  provided  for  loans  to  insured,  to  tw 
secured  by  pledging  tbe  policy  as  secnrity,  ap- 
plied for  a  loan  with  which  to  pay  In  part  an 
annual  premium.  The  company  wrote  Its  agent 
thai  it  wonld  make  the  loan  upon  exeratlMi  of  a 
note  by  insnred  and  the  beneficiaries  and  de- 
livery of  the  policy  as  security,  and  that  if  tbe 
children  were  ander  age  it  would  be  neceeBarr 
for  insnred  to  change  the  beneficiary,  as  per- 
mitted by  the  policy,  because  of  the  inaMlity 
of  the  minor  children  to  Join  in  pledging  tto 
policy.  Tbe  agent  miflnnderatood  the  letter  and, 
the  children  being  all  of  full  age,  accepted  a 
note,  signed  by  insured  and  his  wife,  and  a 
check  for  tlie  balance  of  the  preminni  and  de- 
livered tbe  receipt  for  the  preminm.  Tbe  com- 
pany promptly  declined  to  accept  the  note,  tea- 
dered  back  tbe  balance  of  tbe  preminm  paid  bf 
check,  and  apon  inaared's  refusal  to  correct  the 
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mistake  by  changing  the  benefidaxy  or  liaTinK 

the  children  sign  the  note  brought  suit  to  caacel 
the  receipt.  Held,  that  the  receipt  having  been 
given  b7  the  agent  by  mistake  on  the  faith  of  a 
pledge  of  the  policy,  which  was  not  effective  be- 
cause all  of  the  beneficiaries  did  not  join  there- 
in, the  company  was  entitled  to  the  cancellation 
of  the  receipt  and,  insured  not  taavlDg  others 
wise  paid  the  premium,  to  the  cancellation  of 
the  policy  for  nonpayment 

[Ed.  Mote.— For  other  cases,  see  InsnrUKS^ 
Dec.  IMg.  I  17»H.*] 

2.  EviDBNCB  a  408*>— Pabol  EWxdbncb  Ar- 
vEcnno  Weiung. 

A  receipt  for  a  life  insurance  pramlnm  was 
a  mere  acknowledgment  of  payment  and  subject 
to  parol  explanation  or  contradiction, 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1829-1842;  Dec.  Dig.  |  406;' 
Payment,  Cent  Dig.  SI  138,  139.] 

3.  iNStJKANCE  (I  179^*)— PlEDQE  OF  POUCT 

— CoNSKNT  OF  Benefioiabt— Necessity. 
Where  insured's  wife  and,  in  case  sbe  did 
not  snrvive  him,  their  children  vrere  named  in  a 
policy  as  beneficiaries,  the  pledge  of  the  policy 
to  the  company  as  security  for  a  loan  by  in- 
sured and  the  wife  did  not  affect  the  children, 
n  ho  did  not  join  in  the  pledge. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec  Dig.  I  179%.*] 

Appeal  from  Circuit  Court,  Jefleraon  Coun- 
ty, Chancery  Branch,  Second  DiTislon. 

Action  by  the  Michigan  Mutual  Life  Insur- 
ance Company  against  Joseph  HufZaker's  Ex- 
ecutor. Judgment  for  plalntifC,  and  defend- 
ant 8n>eal8.  Affirmed. 

Hlte  H.  Huffaker  and  James  F.  Falrlelgh, 
twtta  of  LoulSTllle,  for  appellant  Heury 
Burnett  and  Bataon  ft  Cary,  all  of  Louls- 
ySUe,  tor  appeUe& 

H0B80M,  0.  J.  [1]  On  September  21, 
1906,  the  Ulctatgan  Mutual  Lite  Insurance 
Company  Issned  to  Jos^h  Huffaker,  of  Louls- 
Tllle,  a  policy  Insuring  Us  life  In  the  sum  of 
110,000,  In  consideration  of  the  payment  of 
an  annual  premium  of  1683.10.  The  policy 
waa  In  the  vsual  form ;  the  beuefldarles  be- 
ing bis  wife,  Lily  Huffaker,  provided  she  aur- 
Tived  him,  and,  in  case  she  did  not  aurrlTe 
him,  their  Haee  children.  The  annual  pre- 
miuma  were  paid  on  the  policy  on  September 
21,  1906,  1907,  and  1908.  The  policy  con- 
tained a  proTlsion  that  the  company  would 
make  a  loan  on  the  poUcy  for  a  period  end- 
ing on  the  next  anntversary  ot  the  Insurance, 
and  that  it  might  then  be  renewed  upon  the 
payment  of  the  premium  and  Interest  in  ad- 
vance on  the  loan  for  one  year.  The  loan 
valu^  as  shown  by  the  policy*  on  B^ember 
21,  1909,  was  V68a  Prior  to  S^tember  21, 
1900,  the  Insnred  applied  to  the  Lonisvllle 
agent  of  the  inaorance  company  for  a  loan 
on  the  policy  according  to  its  terms.  The 
agent  notlfled  the  company  of  the  request 
In  answer  to  this  letter  the  company  wrote 
the  Louisville  agent  that  it  wonbl  make  the 
loan  of  $680  on  the  policy  if  the  fourth  an* 
anal  preminm  were  paid.  The  letter  con- 
cludes with  these  words:  "We  will  grant 
loan  on  the  2lBt  of  September  of  $680.00, 


which  with  cash  of  190.90,  wUl  be  BufDdent 
to  cover  the  following  itrau :  Premium  due 
September  21,  1909,  ¥683.10.  Interest  on 
loan  for  one  year  In  advance  at  the  rate  ot 
six  per  cent  per  annum,  $37.80l  In  order  to 
take  advantage  of  this  offer,  It  will  be  nec- 
essary for  the  insured  to  change  the  benefi- 
ciary from  his  wife  and  children  to  tila  wife 
alone  unless  all  children  have  attained  the 
age  of  twenty-one  years.  W«  inclose  note  to 
be  executed,  by  the  insured  and  beneficiary 
and  returned  to  this  office  accompanied  by 
the  policy  named  and  cash  of  990.90,  when 
we  will  forward  for  delivery  with  the  receipt 
for  premium,  which  la  now  In  your  hands,  a 
rec^pt  covering  interest  on  loan  for  one 
year  In  advance.  We  also  Inclose  form  for 
change  of  beneficiary  peradventure  the  chil- 
dren of  the  insured  have  not  attained  full 
age." 

The  agent,  on  being  Informed  that  the 
three  children  were  of  age,  accepted  from 
the  Insured  a  check  for  $00.90  and  a  note 
signed  by  him  and  bis  wife,  which  pledged 
the  policy  for  the  payment  of  the  loan,  and 
delivered  the  receipt  for  the  premium  to  the 
Insured.  He  forwarded  the  policy  and  note 
to  the  company,  who  Immediately  wrote  him 
as  follows:  "Perhaps  you  did  not  under- 
stand our  letter  of  the  30th  ult,  In  which  we 
stated  that  the  Insured  would  have  to  avail 
himself  of  the  right  reserved  In  the  appli- 
cation to  change  the  beneficiary  to  his  wife 
if  his  children  had  not  attained  full  age  in 
order  to  pledge  the  policy  as  collateral  to 
loan.  If  the  children  were  not  of  age  It 
would  be  necessary  to  change  beneficiary, 
since  they  would  not  be  qualified  to  join  In 
execution  of  note.  Being  of  age  and  bene- 
ficiaries under  the  policy,  It  Is  absolutely  es- 
sential that  they  join  In  execution  of  note. 
We  therefore  return  same  herewith  to  be 
signed  and  acknowledged  before  a  notary 
public  by  the  children  and  returned  to  this 
office,  accompanied  by  statement  duly  attest- 
ed before  a  notary  public  setting  forth  the 
fact  liiat  the  children  joining  In  execution 
of  note  have  attained  the  age  of  twenty-one 
years.  Upon  receipt  of  note  completed  as  re- 
quired, prompt  settlement  will  be  made 
through  your  office." 

Upon  receiving  this  letter  the  agent  applied 
to  the  insured  to  correct  the  mistake  which 
had  been  made,  either  by  having  Ms  cblldroi 
to  sign  the  note  which  pledged  the  policy, 
or  else  to  change  the  beneficiary,  as  he  had  a 
right  to  do  under  the  policy,  and  make  his 
wife  the  sole  benefldary.  This  he  declined  to 
do,  saying  Uiat  be  had  made  no  mistake,  and 
If  the  company  or  its  Bgeat  had  made  a  mis- 
take it  was  its  fault  and  not  his.  After  try- 
ing in  vain  to  induce  him  to  correct  the  mis- 
take, the  company  tmdered  ba<^  the  f90.90, 
whidi  had  been  paid  in  cash,  and  brought 
this  suit  to  cancel  the  pranlnm  receipt  which 
had  been  glvoi.   Proof  was  taken,  and  on 
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final  robmlstdon  of  tbe  case  tbe  elTCult  court 
entered  a  Judgment  on  Jannar?  ^  iS12, 
canceling  the  premium  receipt  and  adjnd^g 
tbat,  as  the  premium  had  not  been  paid,  tbe 
Insnrance  company  ahonld  Issne  to  tbe  in- 
enred  a  paid-np  p^y  tor  9820;  that  being 
the  amount  of  paid-up  Insnrance  to  vhlch  he 
was  entitled,  under  the  atatnte,  after  the 
payment  of  Uie  three  prendnma  In  cash.  To 
tbUt  judgment  the  inaured  excepted  and  pray- 
ed an  am)eal,  which  was  gnmted.  After 
the  grantliv  of  the  appeal  tbe  Inaured  died, 
and  the  appeal  before  us  la  prosecuted  by  bis 
executor,  his  wife-  and  ddldren. 

According  to  the  terms  of  the  policy,  the 
loan  was  to  be  made  upon  the  securl^  of 
tbe  policy,  which  was  to  be  idedged  to  the 
company  to  secure  tbe  payment  of  the  loan. 
The  amount  of  the  loan  was  tbe  reserve  upon 
the  policy.  It  was  tbe  duty  of  tbe  company 
to  maintain  tbe  reserve,  and  Its  proposition 
was  to  lend  the  reaerre  to  tbe  policy  holder 
upon  tbe  secnrltr  of  the  policy.  If  it  had 
lost  him  the  reserve  without  some  securtly, 
It  woidd  have  violated  its  duty,  because 
it  was  incumbent  upmi  it  to  keep  the  re- 
s«rve  on  its  polldea  securely  invested  for 
the  protection  if  its  policy  holders.  In  order, 
too,  that  the  company  might  have  a  lien  on 
the  policy  to  secure  the  resOTe,  it  was  es- 
sential tbat  the  beneOdariea  In  flie  policy 
should  consent  to  the  pledging  of  the  policy 
to  the  company.  The  note-  as  accepted  by 
the  agent,  being  signed  only  by  the  Insured 
and  his  wife,  was  not  a  valid  pledge  of  the 
poU<7,  for  if  the  wife  died  before  her  hus- 
band the  proceeds  of  the  policy  would  go  to 
the  three  children,  and  tbey  would  not  be 
affected  In  that  event  by  anything  that  their 
father  and  mother  had  done  In  pledging  the 
poli<^  to  the  company ;  the  children,  as  the 
benefldarlee  in  the  policy,  having  an  interest 
in  It  contingent  upon  their  mother  dying  be- 
fore their  father.  While  the  letter  of  tbe 
company  of  August  30th  to  tbe  agent  Is  not 
clearly  expressed,  it  means  that  the.  loan 
would  be  made  upon  the  pledge  of  tbe  policy 
by  the  benefldaries  and  the  Insured,  and  if 
tbe  children  were  not  of  age  the  Insured 
would  bave  to  change  the  beneficiaries;  but 
If  the  children  were  of  age  they  would  have 
to  sign  the  note.  The  agent  misunderstood 
tbe  letter  and  accepted  the  note  apparently 
upon  tbe  idea  that,  as  the  children  were  of 
age,  the  signature  of  the  father  and  mother 
alone  was  sufficient;  but  In  doing  this  he 
made  a  mistake,  and,  the  company  having 
promptly  declined  to  accept  the  note  In  this 
condition,  it  is  earnestly  insisted  that  the 
company  was  without  remedy.  If,  In  tbe 
meantime,  any  change  had  occurred  In  the 
status  of  tbe  parties,  there  would  be  great 
force  In  this  contention;  but  no  change  had 
occurred.  Tbe  insured,  when  his  attention 
was  called  to  the  mistake,  did  not  offer  to 
pay  the  premium  in  money,  and  refused  to 
change  the  benefldaries,  or  to  do  anything. 
If  the  agent,  by  mistake  bad  delivered  to 


the  Insured  the  premfaim  tectipt  and  accept- 
ed from  him  a  note  signed  by  nobody,  cer- 
tainly it  would  hudly  be  maintained  that 
tbe  company,  upon  promptly  calling  hla  at- 
trition to  tbe  mistake,  would  have  been  wIUh 
out  remedy.  Both  the  parties  knew  the 
terms  of  the  policy,  and  both  understood  that 
the  loan  was  to  be  made  upon  the  poUcy  be* 
ing  pledged  as  its  security. 

[2, 1]  A  receipt  for  tbe  premium  on  a  poU- 
cy Is  not  different  from  any  other  receipt 
for  tbB  payment  of  monsiy.  We  bave  held  In 
a  long  lixK  of  cases  that  a  receipt,  beSag  a 
mere  acknowledgment  of  payment,  to  subject 
to  parol  e^ilanation  or  contradiction.  Knox 
V.  Barbee,  3  Bibb,  626;  Hitt  v.  Holllday.  2 
Utt  832;  Tribble  t.  Oldham,  S  J.  J.  Uarsh. 
137;  Glay  v.  Clay,  8  Uetc.  648.  The  pledge 
of  tbe  policy  to  the  company  by  one  of  the 
beneOdazles  did  not  affect  in  any  way  those 
who  did  not  sign  tbe  papw.  Townsend  t. 
TownsCTd,  127  Ky.  230, 106  S.  W.  937,  32  Ky. 
Law  Bep.  240, 16  L.  R.  A.  (N.  S.)  316;  Mead- 
ows V.  Meadows,  13  E^.  Law  495;  Toss 
V.  Conn.  Hut  Ins.  Co.,  U»  Mich.  161,  77  N. 
W.  697,  44  U  B.  A.  889;  It  is  w^  setUed 
that  money  paid  to  the  holder  of  a  check 
drawn  without  funds  may  be  recovered.  If 
paid  by  the  drawee  under  a  mistake  of  fact; 
unless  this  will  prejudice  tbe  payee,  who 
has  suffered  damage  or  changed  his  situation 
In  r^ard  to  his  debtor  by  reason  of  th* 
laches  of  the  bank  for  its  failure  to  retom 
the  check  within  a  reasonable  time.  Apple- 
ton  V.  McGlIrtay,  4  Gray  (Mass.)  518,  04 
Am.  Dec.  92;  Merchants*  National  Bank  v. 
National  Eagle  Bank,  101  Mass.  281,  100  Am. 
Dec  120.  This  principle  has  been  applied 
Id  a  number  of  cases  where  money  was 
paid  by  mistake,  although  the  mistake  was 
made  by  tbe  person  paying  it  See  cases 
above  dted  and  notes  thereto.  In  SlmpwHi 
T.  Montgomery,  25  Ark.  866,  09  Am.  Dec.  228, 
a  commissioner  for  two  stetes.  by  mistake^ 
described  himself  In  his  certificate  of  ac- 
knowledgment as  commissioner  of  deeds  for 
the  wrong  state.  It  was  held  that  the  mis- 
teke  might  be  corrected  In  equity.  We  bave 
In  a  number  of  cases  upheld  the  power  of 
the  chancellor  to  correct  a  mlsteke,  and  to 
place  the  parties  In  statu  quo,  where  by  a 
mistake  of  law  and  tact  something  has  been 
done  which  but  for  the  mistake  would  not 
bave  been  done.  Ashbrook  v.  Watklns,  3 
T.  B.  Mon.  82;  Underwood  v.  Brockman,  4 
Dana,  313,  29  Am.  Dec.  407;  Ray  v.  ^nk  of 
E:y.,  3  B.  Mon.  514,  39  Am.  Dec.  479;  Cosby 
T.  Wlckllffe,  12  B.  Mon.  204;  Nutall  v.  Nu- 
tall,  82  S.  W.  377;  Knuckles  v.  Hughes  Lum- 
ber Co..  116  S.  W.  1193;  Deweea  v.  Bozarth, 
140  Ky.  14,  130  S.  W.  797. 

In  the  above  cases  and  those  therein  dted 
it  has  often  be«i  held  that  a  deed  aco^>ted 
by  the  grantee  by  mlsteke  may  be  reformed 
or  canceled,  where  it  conveyed  different  prop* 
.erty  from  that  purchased,  or  was  otherwise 
ineffective  as  a  compliance  with  the  contract 
of  purdiaaeb   Certainly  the  same  j^indple 
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must  apply  to  a  note  or  odier  contract  If 
tbe  Tcndor  of  land,  who  had  retained  In 
the  deed  a  Ueo  for  the  purchase  money, 
diould  rdeaae  his  Um  of  record  pnrsnant 
to  an  agreement  that  a  paid-up  poller  shcmld 
be  pledged  to  blm,  would  it  be  maintained 
that  be  woidd  not  be  entitled  to  a  cancella- 
tion of  tbe  release  of  the  lien  if  it  appeared 
that  tbe  benefldarlea  In  the  policy  bad  not 
joined  in  the  pledtfng  of  the  policy  to  him, 
altbongb  he  bad  by  mistake  not  discovered 
this  nntil  after  the  policy  was  delivered  to 
him?  HOW  la  this  case  to  be  distinguished 
from  that  supposed?  The  proposition  to  lend 
the  reaerre  to  tbe  Insured  upon  Uie  policy 
aa  a  pledge  tm  Its  security  necessarily  meant 
that  there  should  be  a  valid  pledge  of  the 
policy.  Tbe  parties  both  had  in  mind  a  loan 
upon  the  policy  as  a  pledge  to  secure  it, 
and  by  a  palpable  mistake  tbe  poUcy  was  not 
pledged  to  secure  tbe  loan.  When  tbe  mis- 
take was  discovered  and  the  Insured  refused 
to  correct  It,  no  change  having  been  made  In 
Uie  Btatua  <Hr  the  partlea,  the  chancellor  prop- 
erly corrected  the  mistake,  and,  the  Insured 
standing  by  bis  refusal,  tbe  court  properly 
canceled  the  policy,  as  the  court  was  with- 
out power  to  compel  him,  dther  to  make  the 
change  In  the  benefldarlea,  or  to  compel 
the  children  to  sign  the  writing  evidencing 
the  pledge  of  the  policy. 
Jndgm^t  affirmed. 


FABMBR  et  al.  v.  HAMPTON  et  aL 

(Goart  of  Appeals  of  Kentndcj.  May  27, 1913.) 

L  Appeal  and  Ebbok  (G  1009*)— Fzndinos  or 
Chancei-lor— Review. 

The  appellate  coart  will  not  distorb  a  find- 
ing of  the  chancellor  on  a  question  of  fact, 
where  the  evidence  is  conflicting,  and  upon  con- 
sideration of  the  whole  record  the  mind  ia  left 
ID  donbt,  yet  where  it  is  apparent  from  tbe 
record  that  tbe  chancellor's  Jodcinent  Is  not  rap- 
ported  by  the  wd^t  of  the  evidenGe,  it  will  not 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTO^^Cent  Dig.  i|  8970-8978;  Dec  Dig.  1 

2.  HonanAD  ^  70*)— Anjomno  Land. 

That  a  portion  of  land  did  not  adjoin  an- 
other portion,  all  of  which  was  of  a  valne  of 
less  than  $1,000  and  was  cultivated  and  need  as 
a  homestead,  did  not  destroy  the  homestead 
character  of  tbe  looperty. 

[Ed.  Note.— For  ottier  casM  see  Homestead, 
Cent  Kg.  H  100-108;  Deft  Dig.  |  70.*] 

8  HoHEsraAD  (%  B7*)—Valu«— Evidence. 

ETvidence  kM  to  show  that  property  used 
and  cnltiTated  aa  a  homeetead  was  of  a  valae 
of  not  more  tlian  $1,000. 

iEd.  Note.— For  otiier  casee,  see  Homestead, 
CenL  Dig.  S|  8^-85;  Dec  Dig.  8  B7.*] 

4.  HoMXSTXAD  (8  181*)— Bar— Acts  or  Wm. 

Evidence  hdd  insufficient  to  show  that  a 
wife,  daring  the  life  of  her  hneband,  had  com- 
mitted adultery,  thereby  barring  her  homeetead. 

[Ed.  Note.— For  other  casee,  eee  Homeatead, 
Cent  Dig.  If  351-368 ;  Deft  Dig.  }  181.*] 


5.  HolfKSXEAD  (I  141*)  —  BENNTf  TO  CHII> 
DBBN. 

A  homestead  Is  for  the  benefit  of  the  wife, 
as  well  as  that  of  her  infant  children. 

[Ed.  Note.— For  other  oases,  see  Homestead, 
Cent  Dig.  U  281-270;  Dec.  IHg.  |  141.*] 

6.  HovBBiKAD  a  181*)  —  FoancrnTBE  —  Bvi- 

DENCK. 

On  the  gnestion  of  the  forfeiture  of  a  home- 
stead, evidence  Aeid  insufficient  to  show  that  tbe 
wife,  after  the  death  of  her  husband,  had  111 
treated  and  driven  her  diildren  from  home. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  881-S53;  Dee.  Dig.  |  181.*] 

Appeal  from  Circuit  Court.  Knox  County. 

Suit  for  partition  by  J.  W.  Hampton  and 
others  against  Charity  Farmer  and  othors. 
Frotai  a  judgment  for  plalntliCs,  defoidanto 
appeal.  Reversed  and  cause  remanded,  with 
directions  to  dismiss  tbe  petition. 

Hiram  H.  Owens,  Jas.  D.  Black,  B.  B. 
Golden,  and  Pltzer  D.  Blade,  all  of  Barbour- 
ville,  for  appellants.  J.  D.  TofinUe,  of  Bar- 
bourvllle,  for  appellees. 

OLAY,  a  W.  H.  Hamptmi  was  twloe  mar- 
ried. By  his  first  wife  be  had  three  dtildreo, 
J.  W.  Hampton,  miza.  S.  Potter,  and  Mlaaonrl 
MUea.  Some  time  after  the  death  of  his 
first  wife  he  married  Oiari^  Williams.  By 
her  he  had  ^gbt  dilldren.  Six  of  these  chil- 
Aiea  and  one  grandchild  Burvlve4  him.  At 
the  time  of  his  death,  In  the  year  1908,  W. 
H.  Hampton  owned  fotur  tracts  of  land.  He 
resided  on  a  tract  containing  about  B6  acres, 
and  owned  two  adjoining  tracts,  <me  of  11 
acres  and  one  of  6  acres.  He  also  owned  a 
tract  of  8S  or  40  acres,  distant  abont  250  or 
300  yards.  After  the  death  of  W.  H.  Hamp- 
ton, his  widow,  Charity,  married  James  far- 
mer. Ever  since  hie  death  his  widow  and  cer^ 
tain  of  his  children  have  occupied  and  culti- 
vated the  lands  which  he  owned.  Thlsactitm 
was  brought  by  the  stepdiUdren  and  children 
of  Charity  Farmer  to  partition  the  lands  of 
which  their  fiither  died  seised.  The  action  is 
based  on  the  ftct  that  the  lands  were  worth 
more  than  fl.OOO,  and  on  the  further  fact 
that  Charity  Farmer  had  forfeited  her  dower 
and  homestead,  onder  section  2133  of  the 
Kentucky  Statutes,  by  living  In  adultery 
prior  to  her  husband's  death.  During  the 
progress  of  the  action  Simeon  Hampton  died, 
unmarried,  intestate  and  without  Issue. 
Charity  Farmer  pleaded  that  she  had  In- 
herited his  interest  On  final  hearing  the 
court  entered  Judgmoit,  finding:  (1)  That 
tbe  land  In  controversy  was  of  greater  value 
than  $1,000;  (2)  that  the  tract  of  land  which 
did  not  adjoin  the  home  place  was  not  the 
subject  of  homestead;  (8)  that  tbe  def^d- 
ant  Charity  Farmer  Irnd  been  guilty  of  adul- 
tery, and  was  not  oititled  to  a  homestead; 
(4)  that  she  bad  caused  hw  infant  children 
to  leave  borne  and  seek  shelter  and  employ- 
ment elsewhere;  (6)  that  the  land  be  divid- 
ed among  the  plainttfts.  From  tliat  Judg- 
ment this  appeal  is  prosecuted. 
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On  the  question  of  value,  plalntllZ  J,  W. 
Hampton,  a  miner  by  trade,  wbo  had  never 
owned  any  land  nor  never  bought  or  sold 
any,  testified  that  If  the  home  place  had 
been  his  when  his  father  died,  he  would  not 
have  taken  less  than  $1,000  for  It  He  also 
said  that  the  tract  of  35  or  40  acres  ought  to 
have  been  worth  four  or  five  hundred  dollars 
when  his  father  died.  Jamee  Detherage  tes- 
tlfled  that  he  had  owned  6  acres  of  land  In 
that  community,  for  which  he  paid  $100; 
that  after  putting  a  small  building  on  It  be 
sold  It  for  $150.  He  said  that  all  the  land 
W.  H.  Hampton  owned  at  his  death  was 
worth  $1,500.  J.  O.  Sproul  testified  that  he 
lived  in  the  Swan  pond  community  25  years 
ago,  and  he  thought  the  land  was  worth  from 
twelve  to  fifteen  hundred  dollars.  He  fur- 
ther  said  that  a  big  portion  of  the  land  was 
very  steep,  and  for  farming  purposes  he  did 
not  suppose  It  would  be  worth  more  than  $1,- 
000.  F.  Ely  testified  that  he  did  not  know 
what  the  land  was  worth,  and  would  give  no 
estimate.  William  Marcum,  who  owned  no 
real  estate,  but  who  lived  about  three  miles 
from  the  land  in  question,  testified  that  he 
bad  owned  at  one  time  14  acres  of  land,  up- 
on which  he  drilled  a  well  and  built  a  house 
and  then  sold  for  $300.  He  fixes  the  valua- 
tion of  the  land  in  controversy  at  $1,600.  On 
the  other  hand,  Charley  West,  who  owned 
land  abont  one  mile  from  the  Hampton  land, 
fixed  the  f&ir  cash  value  of  the  land  at  the 
time  of  Hampton's  death  at  $1,000.  He 
did  not  believe  it  would  sell  at  public  sale  for 
more  than  $1,000.  iMr.  Ebnith,  who  lived 
about  a  mile  from  the  land,  and  owned  75  or 
80  acres  of  land,  fixed  the  value  of  the  land 
at  $1,000.  Luke  Hampton,  who  had  known 
the  land  from  childhood,  and  who  was  raised 
on  the  farm,  and  who  bought  and  sold  land 
In  the  community,  and  who  was  a  brother  of 
W.  H.  Hampton,  says  that  he  sold  his  interest 
in  the  upper  piece  for  $17S,  and  his  mother 
paid  W.  EL  Hampton  $25.  In  his  Judgment 
all  the  land  his  brother  owned  at  the  time 
of  his  death  was  not  worth  over  $1,000.  O. 
p.  Bain,  a  real  estate  agent  at  BarbourviUe, 
placed  the  value  of  the  land  at  not  over  $800. 
J.  D.  Stanflll  fixed  the  value  of  the  land  at 
$10  per  acre.  John  Hampton,  who  lived  on 
Swan  pond,  testified  that  the  land  was  very 
ste^  and  rough,  and  In  bis  oi^on  waa  not 
worth  over  $1,000.  H.  T.  Lambert,  who  own- 
ed a  farm  on  the  cre^,  valued  the  land  at 
from  five  to  six  hundred  dollars. 

Upon  the  question  of  Charity  Farmer's 
adultery  it  appears  that  abont  four  years 
aft^r  her  husband's  death  she  had  a  son  by 
James  Farmer.  Three  or  four  witnesses  tes- 
tified that  during  W.  H.  Hampton's  lifetime 
James  Farmer  occasionally  worked  for 
Hampton.  He  was  frequently  around  there 
about  Hampton's  house,  both  when  Hampton 
was  there  and  away.  He  visited  Just  like  any 
neighbor  would  and  sat  around  and  talked. 
It  further  appears  that  James  Fanner'a  wife 
was  an  Invalid  and  was  Jealous  of  blm. 


Oharity  Farmer  testtfled  that  prior  to  her 
husband's  death  she  had  never  had  any  im- 
proper relations  with  James  Farmer,  or  any 
one  else.  The  child  begotten  by  James  Far- 
mer was  bom  fonr  years  after  her  hus- 
band's death.  She  snbseqoantly  manied 
James  Farmer. 

As  to  her  drlviitg  her  Infant  diildren  away 
it  appears  that  Just  before  she  married 
James  Farmer  she  told  her  boy  Simeon,  who 
was  21  years  of  age  at  the  time,  that  be 
would  have  to  get  a  new  home.  After  that 
he  left,  but  occasionally  returned  to  his  home. 
The  next  oldest  son,  Nathan  Hamptcm,  said 
that  he  left  home  to  live  with  his  grand- 
father ;  after  that  he  went  to  live  with  J.  W. 
Hampton  and  paid  his  board;  that  his  moth- 
er had  frequently  tried  to  get  him  to  stay  at 
home;  his  mother  treated  him  kindly;  bis 
mother  would  often  beg  him  not  to  stay  In 
the  minea  George  Hampton,  a  boy  16  years 
of  age,  testified  that  before  his  moth^  mar- 
ried James  Farmer  she  told  Simeon  he  coold 
go  away  if  he  wanted  to,  but  that  Simeon 
stayed.  He  himself  went  to  work  tor  Mack 
Potter,  but  came  home  on  Saturday  nights. 
His  mother  did  his  washing.  The  older 
children  all  staj'ed  at  their  mother's  house 
utatll  they  were  married  and  set  up  homes 
for  themselves.  Charity  Farmer  testified 
that  she  always  treated  her  children  kindly ; 
that  whea  Simeon  talked  of  going  away  she 
told  him  he  could  go  if  he  wanted  to;  that 
Nathan  and  Qeoi^  frequently  returned  to 
her  home  when  they  were  not  at  work,  ^m- 
eon  was  21  at  the  time  the  suit  was  brought 
Need  and  Joe,  aged  13  and  7  years,  were  liv- 
ing  with  her  at  the  time  she  testified. 

[1]  While  it  Is  the  rule  not  to  disturb  the 
finding  of  the  chancellor  on  a  questioo  of  fact 
wh^e  the  evidence  Is  conflicting  and  upon 
a  consideration  of  the  whole  record  the  mind 
is  left  in  doubt,  yet  where  it  is  apparmt 
from  the  record  that  the  (^lancellor's  Judg- 
ment Is  not  supported  by  the  weight  of  the 
evidence,  it  will  not  be  affirmed.  Goomes 
Bros.  V.  Qrlgsby  &  CO.,  161  Ky.  394, 151  8.  W. 
943. 

[2,  S]  While  there  is  some  evidence  on  tlie 
part  of  plain  tifiTs  to  the  eCCect  that  the  land 
of  which  W.  H.  Hampton  died  seised  was 
worth  more  than  $1,000  at  the  time  of  hla 
death,  yet  the  decided  weight  of  the  evidence 
of  those  who  were  qualified  to  pass  an  opin- 
ion on  the  question  Is  to  the  effect  that 
the  value  of  the  land  at  that  time  did 
not  exceed  $1,000.  It  appears  from  the 
record  that  W.  H.  Hampton  bought  the 
upper  tract  of  85  or  40  acres,  and  his 
mother  had  a  life  estate  tfawein.  For  a 
while  he  rented  It  from  her,  but  she  died  in 
May,  and  he  died  Oie  following  Septonber. 
Upon  her  death  a  complete  title  vested  in 
him,  and  he  used  and  cultivated  the  place  in 
connection  with  his  home  farm  atta  his 
mother  died.  It  Is  not  matralal  that  the 
upper  place  did  not  adjoin  his  home  farm, 
or  that  W.  H.  Hftmpton  did  not  live  npoa  it. 
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as  a  mattw  of  fkct,  tt  was  used  and 
cuiavated  by  lilm  in  connection  vith  thct  place 
<m  whidli  he  lived  and  was  a  part  of  his 
homestead,  and  this  tract  with  the  home 
tracts  was  not  worth  more  than  $1,000. 
Oaar  Scott  &  Oo.  r.  Beesor,  91  S.  W.  717, 
28  Ky.  Law  Rep.  1308;  Tamer  t.  Browning's 
AdmT.  128  Ky.  70, 107  S.  W.  318,  82  Ky.  Law 
Bep.  891.  As  the  evidence  tails  to  atxow  that 
all  of  fibe  land  of  whldi  W.  H.  Hampton  died 
seised  was  worth  more  tlian  91,000,  and  as  it 
is  apparent  from  the  record  that  all  of  his 
land  was  nsed  and  cultivated  by  him  as  a 
homestead,  it  follows  that  Charity  Farmer 
was  entitled  to  a  homestead  therein  unless 
guilty  of  some  act  depriving  her  of  that 
right 

[4]  Plaintlfls  insist  that  Charity  Farmer 
forfeited  her  right  of  homestead  by  living  in 
adultery  with  James  Farmer  prior  to  her 
husband's  death.  It  is  true  that  she  gave 
birth  to  a  child  by  James  Farmer  four  years 
after  her  hueband  died.  Aside  from  this 
fact,  however,  none  of  the  witnesses  teett- 
fled  to  any  facts  from  which  it  could  be 
reasonably  inferred  that  she  had  improper 
relations  with  James  Farmer  during  the 
lifetime  of  her  husband.  Some  two  or  three 
witnesses  say  ttiat  they  saw  James  Farmer 
there  on  several  occasions,  both  when  W.  H. 
Hampton  was  at  home  and  not  at  homa 
They  simply  say  that  they  saw  liim  sitting 
around  talking.  None  of  the  witneeses 
claimed  to  have  seen  him  in  a  compromising 
position  with  Chari^  Farmer,  or  to  have 
heard  any  conversation  between  them  or  to 
have  witnessed  any  craiduct  that  would  Justi* 
fy  the  inference  tliat  their  relations  at  that 
time  were  improper.  While  adultery  may  be 
proved  by  circumstances  and  may  be  inferred 
from  the  conduct  of  the  parties,  yet  the  dr- 
comstances  and  conduct  of  the  parties  must 
be  sacb  as  to  make  the  inference  not  only 
probably  but  reasonably  certain,  it  may 
be  doubted  if  the  evidence  in  this  case  Is 
sufficient  even  to  excite  suspldon,  much  less 
to  establish  the  fact  of  adultery.  We  there- 
fore conclude  that  the  chancellor  erred  in 
finding  that  Charity  Farmer  bad  been  guilty 
of  adultery  during  the  lifetime  of  W.  H. 
Hampton. 

[1, 1]  We  do  not  understand  exactly  wliat 
^ect  the  chancellor  intended  by  his  finding 
of  fact  that  Charity  Farmer  had  caused  her 
children  to  leave  her  home  and  seek  shelter 
and  employment  elsewhere.  We  deem  it 
snffldoit  to  say  tliat  the  evidence  fails  to 
support  this  finding.  Some  of  the  older 
children  married  and  left  to  establish  homes 
of  their  own.  The  older  boys  wtiile  living 
daewhere  always  regarded  her  home  as  their 
home.  When  they  wished  to  return  they 
were  permitted  to  do  so,  and  she  waited  on 
ttiem,  did  their  washing,  and  attended  to 
tlieir  other  needs  Just  as  she  did  for  the 
other  children.   The  two  youngest  children 


are  still  with  her,  and  appear  to  be  satisfied 
with  their  home.  The  homestead  Is  for  her 
boonflt  as  w^  as  tiiat  of  the  hifant  cihlldren. 
If  the  children  are  denied  this  right,  the 
court  will  protect  their  interest 

jndgmoit  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


BLACK  V.  COMMONWKAI/TH. 
(Conrt  of  Appeals  of  Kentucky.  May  29, 1018.) 

1.  Grihiiial  ZjAW  a  8U*HTBXAI^lN8TKnO- 

TI0N8. 

In  a  prosecation  for  unlawfullj  detaining 
a  woman  agaiaat  ber  will,  where  the  proaeeat- 
ing  witness  claimed  that  accused  entered  her 
chamber  and  took  her  in  his  arms,  and  accused 
wholly  denied  the  entire  transaction,  a  cbarge, 
that  if  he  laid  hk  hands  upon  or  took  hold  of 
her  against  her  will  with  luteat  to  have  carnal 
intercourse  this  would  constitnte  an  unlawful 
taking  or  detaining,  is  not  improiwr  in  singling 
out  certain  facts  and  charging  the  jury  that 
their  existence  constituted  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  1787,  18^-3B72;  Dea  Dig. 
S  811.*] 

2.  CannNAt.  Law  (i  1172*>— Appeal— Habic- 
utss  Ebbor. 

In  the  above  case,  where  the  onlr  direct 
evidence  of  Qie  nnlawtal  taking  or  detenthm 
was  that  of  the  prosecutrix,  m  Instruction 
was  harmleas,  amounting  to  no  more  than  stat- 
ing that  if  he  committed  the  acts  of  which  she 
testined  be  was  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Bis.  118128,  3164^^157,  8169-3163, 
8160;  Dec  EHg.  1  1172.«) 

3.  ABOvcnoN  (I  1*)— What  Constitutm. 

Where  accused  entered  the  chamber  ot 
prosecutrix  and  grasped  ber  in  bis  arms  with  in- 
tent to  have  sevual  intercourse,  he  is  guilty  of 
unlawfully  taking  and  detaining  her  within  Ky. 
St  S  1158,  making  it  a  felony  to  unlawfully 
take  or  detain  a  womaD  against  her  will  with 
intent  to  have  carnal  knowledge  of  her. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  H  1-10;  Dec.  Dig.  8  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  14,  15;  vol.  8,  p.  7559.] 

4.  GaiHiNAL  Law  (§  814*)— Evidkncb— CoH- 

FESSION8. 

A  statement  by  accused  to  third  persons  as 
to  how  be  came  to  enter  the  chamber  of  prosecu- 
trix, which  was  overheard  and  testified  to  by  the 
witoess,  is  not  a  confession,  so  that  no  Instmc- 
tion  on  the  subject  of  confestfon  is  rendered 
necessary  by  the  evidence  ot  such  explanation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  1833,  1839,  1800,  1805, 
1883^^1890,  1924,  1979-1985,  1087;  Dec  Dig.  1 

5.  Ghuinal  Law  (|  056*)— Naw  Tbial— Mis- 
conduct  or  JUBT, 

A  new  trial,  asked  for  the  misconduct  of 
a  jnroT,  is  properly  denied,  where  the  affidavit 
setting  up  the  Juror's  misbehavior  in  esEpressing 
an  opinion  failed  to  show  that  accused  and  his 
counsel  did  not  learn  thereof  until  after  verdicL 
[E^.  Note.~ror  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  2378-2391;  Dec  Dig.  { 
956.*] 

0.  ABDuonon  (i  16*)  —  BviDBNOE  —  Surn- 

OIBNCT. 

In  a  prosecution  for  unlawfully  detaining  a 
woman  against  her  will  with  Intent  to  carnally 
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know  her,  etidence  held  anfficient  to  go  to  the 
jury. 

[Ed.  Note.— For  other  cages,  see  Abdaetion, 
Gent.  Dig.  1  2S;  Dec  Dig.  $  IS.*] 

T.  Criminal  Law  (|  11S9*)— Affxai/— Bbtisw 

— Vebdiotb. 

In  a  criminal  case,  ■where  the  verdict  of 
the  jorr  was  based  upon  sharply  conflicting  evi- 
dence, It  vill  not  be  Interfered  with  on  appeal 
nnless  it  appears  at  first  blnsh  so  contrary  to 
th»  evidence  as  to  show  that  it  was  the  result 
of  paasion  or  prejudice. 

[Ed.  Note.— roF  other  eases,  see  Criminal 
^w.^Gent  Diff.  H  S074-8i^;  Dee.  Dig.  | 

&  INTANTB   (I  eO*>-<:BIl[X8— PuinSHlIEHTS— 

Sentence. 

Where  a  minor  defendant  is  convicted  of 
felony,  the  circuit  court,  upon  proof  that  he  is  a 
minor,  should  sentence  him  to  the  reform  school 
until  majority,  and  to  be  then  transferred  to  the 
penitentury  vntU  the  expiration  of  his  sut- 
fence. 

[Ed.  Note.— For  other  cases,  see  Infanti,  Cent 
Dig.  a  176,  177;  Dec.  Dig.  i  69.*] 

Appeal  from  Circuit  Covrt,  Carlisle  County. 

SlgueBinan  BladK  was  convicted  of  unlaw- 
fully detaining  a  woman  agalnat  her  will 
with  intent  to  carnally  know  lier,  and  he  ap- 
peal*. Affirmed. 

John  E.  Kane,  of  Bardwell,  and  B.  O. 
Seay,  of  Sfayfleld,  for  appellant  James 
Oamett,  Atty.  Gen.,  and  D.  O.  Myatt»  of 
B^ankfort,  for  the  Commonwealth. 

CAItBOXJ:^  J.  The  appellant,  nnder  an 
indictment  ehwrging  him  with  unlawfnlly 
detaining  a  woman  against  her  will,  was 
&ied  and  cmivicted,  and  on  tbia  appeal  he 
asks  a  reversal  of  the  Jnd^ent  against  him. 

It  appears  from  the  record  that  in  Sep- 
tember, 1912,  the  prosecuting  witness.  Miss 
Beolah  Watson,  was  teaching  school  and 
boarding  at  the  house  of  John  Black,  a 
brother  of  appellant  She  testlfles  that  appel- 
lant came  to  the  house  while  th^  were  at  sup- 
per and  was  then  introduced  to  her,  and  that 
when  she  retired  to  her  room  for  the  night 
about  0  a'clo(^  she  left  appellant  sitting  <ak 
the  porch  with  his  grandmother;  that  a 
window  In  the  room  she  occupied  looked  ont 
on  the  porch  where  she  left  ai^llant  She 
further  testlfles:  "I  went  to  bed  about  9 
o'clock  and  pulled  the  window  shades  and 
locked  the  door,  and  I  went  to  bed,  and  I 
had  been  to  eleep  but  a  short  time,  about 
half  past  9  or  9:40,  somewhere  along  there; 
some  one  had  their  hand  on  my  arm  and 
one  across  me,  and  I  Jumped  up  and  halloed, 
and  some  one  said:  'Don't  be  afraid;  it  is 
me.'  And  I  recognized  his  voice  as  S^es- 
man  Black's,  and  I  Jumped  up  and  grabbed 
his  arm,  and  I  run  my  hand  up  his  arm  and 
felt  the  hairs  on  it,  and  he  was  In  his  shirt 
sleeves  and  his  sleeves  rolled  up  to  his  A- 
bows,  like  I  had  seen  Slguesman  Black's  at 
supper,  and  I  Jumped  up  out  of  bed  and  be- 
gan holloing  for  John  Black  to  come  there, 
that  some  one  was  in  my  room,  and  I  went 
throu^  my  door  oat  In  the  hall,  and  he  went 


out  at  the  window  while  I  was  going  out  at 
the  door."  There  Is  also  evidence  to  the  ef- 
fect that  the  screen  on  the  outside  of  the 
window,  through  which  the  man  entered,  was 
pulled  off,  and  that  early  on  the  following 
morning  Miss  Watson  telephoned  to  her  par- 
ents, who  came  as  soon  as  th^  conld,  and 
she  thai  told  them  what  had  bai^iened  and 
who  her  assailant  was. 

John  Oothes,  also,  a  mitnesa  for  the  com- 
monwealth, said  that  a  day  or  two  after  this, 
he  beard  the  appellant  make  the  following 
statement:  "I  Jes  heard  him  talk ;  he  was 
not  talking  to  me.  The  boys  were  teasing 
him  about  It,  and  he  said  he  wait  In  ther«; 
thought  it  was  his  grandmother's  room  and 
was  trying  to  get  her  money." 

Testifying  In  his  own  behalf  appellant, 
who  Is  nnder  21  years  of  age,  admitted  ttiat 
he  was  at  the  hoose  of  John  Black  at  the 
time  testified  to  by  Uiss  Watstm,  and  that 
after  supper  he  sat  on  the  front  porch  talk- 
ing to  his  grandmother,  but  denied  tliat  be 
assaulted  or  went  into  the  room  ot  lOas 
Watson.  He  said  that  about  the  tinie  or 
a  few  minutes  after  his  grandmotha  re- 
tired tat  the  night,  he  left  the  house  of  bis 
brother  and  went  to  the  home  of  George 
Polivlck,  who  lired  In  the  ntfgUnrliood,  and 
after  remaining  there  for  a  while,  in  com- 
pany with  PoUvUk,  he  wait  to  the  honae  of 
Louis  PoUvlck,  and  from  there  to  the  town 
of  Bardweil,  where  he  qpent  the  night  in  a 
liv»7  staUe  with  Tom  Blai^tu. 

[1]  A  good  many  other  dreomstanoea 
throwing  some  Hght  on  the  affair  were  testi- 
fied to  by  witnesses  in  behalf  of  both  the 
commimwealth  and  the  iqveUant,  but  we 
have  related  enough  of  the  evldmce  to  illus- 
trate the  grounds  rdied  on  for  zerowal. 
The  first  assigned  Mxor  relates  to  Instruc- 
tion No.  1  given  by  the  trial  courts  whidi  la 
as  fbllowst 

"The  court  Instructs  the  Jury  that  If  th^ 
believe  from  the  evldoice  beyond  a  reasim- 
able  doubt  that  the  def^dant,  Slguesman 
BUu^,  In  this  county  and  before  the  finding 
of  this  indictment,  unlawfully  and  willfnUy 
took  and  detained  the  prosecuting  witness, 
Beulah  Watson,  against  her  will  and  con- 
sent, with  the  Intent  to  have  carnal  knowl- 
edge of  her  himself,  then  and  In  that  event 
the  Jury  will  find  the  defendant  gnUty. 

"And  the  court  farther  instructs  the  Jnrr 
that  if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  laid 
his  hands  upon  or  took  hold  of  said  Beolah 
Watson  against  her  will  and  consent,  and 
with  the  intent  to  have  carnal  knowledge  of 
her  himself,  this  would  be  a  taking  and  de- 
taining in  the  meaning  of  the  instructions." 

The  criticism  of  this  Instruction  relates 
to  the  last  paragraph,  in  which  the  court 
defined  the  acts  that  would  constitute  a 
violation  of  the  statute  by  appellant  The 
argument  is  made  that  It  was  error  to  sln^ 
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ont  the  facts  stated  In  thla  paragraph  of  the 
iDBtructton  and  advise  the  Jary  that  thdr  ex- 
istence constitnted  gnllt.  In  support  of  this 
position  we  are  referred  to  Polly  y.  Com.,  27 
B.  W.  862,  16  Ky.  Law  Rep.  203,  In  which  It 
was  held  to  be  error  under  the  facts  of  that 
case  to  instmct  the  Jury  that  th^  should 
find  the  defendant  gnllty  if  he  detained  the 
prosecuting  witness  by  getting  In  bed  with 
her  and  by  putting  his  hands  and  arms 
about  her.  The  facts  of  that  case,  however, 
are  so  radically  dlfterent  from  the  facts  in 
this  case  that  what  the  court  aald  in  criti- 
cism of  the  instruction  there  given  is  not  at 
all  applicable  to  the  instruction  in  the  rec- 
ord before  us.  In  that  case  the  accused 
admitted  that  by  inadvertence  or  mistake  he 
did  get  in  the  same  bed  with  the  prosecut- 
ing witness,  and,  thinking  that  she  was  his 
wife,  put  his  hand  upon  her.  Hetre  the  ap- 
pellant denied  that  he  was  in  the  room  where 
the  prosecuting  witness  was.  It  he  did  take 
hold  of  her  and  lay  his  hands  upon  her, 
there  is  no  claim  that  it  was  done  through 
mistake  or  inadvertence  or  thoughtlessness. 

[2]  If  he  was  guilty  of  the  conduct  ascrib- 
ed to  him  by  the  prosecuting  witness,  .lie 
committed  an  offense  under  the  statute,  and 
whether  he  was  guilty  .or  not  depended  on 
the  wdght  the  jury  might  attach  to  her  evi- 
dence and  other  circumstances  shown  in  the 
case.  Section  1158  of  the  Kentucky  Statutes, 
under  which  the  indictment  was  found,  does 
not  describe  in  detail  tl)e  acts  that  constitute 
the  oCtense,  merely  providing  that '"whoever 
shall  unlawfully  take  or  detain  any  woman 
against  her  wiU"  shall  be  punished,  and  we 
do  not  think  it  was  Improper  for  the  court 
to  advise  the  Jury  what  constituted  an  un- 
lawful taking  or  detaining.  Certain  it  Is 
that  in  this  case  the  instruction  was  not 
prejudicial,  because  the  only  direct  evidence 
of  an  unlawful  taking  or  detention  was  fur- 
nished by  the  prosecuting  witness,  and  the 
instruction  did  no  more  than  state  the  acts 
of  which  she  testified  the  appellant  was 
guilty. 

[3]  If  her  evidence  was  true,  and  the  jury 
evidently  believed  it  was,  the  appellant  did 
take  and  detain  her  in  the  meaning  of  the 
statute.  McKey  v.  Com.,  145  Ky.  450,  140 
S.  W.  658;  Bowman  v.  Com.,  104  S.  W.  263, 
31  Ky.  Law  Rep.  828;  Gibson  v.  Com.,  104 
S.  W.  351,  31  Ky.  Law  Rep.  945 ;  Stewart  v. 
Com..  141  Ky.  523,  133  S.  W.  202 ;  Jones  v. 
Com.,  121  Ky.  266,  80  S.  W.  174,  28  Ky.  Law 
Rep.  213 ;  Copenhaver  v.  Com.,  104  S.  W.  760, 
81  Ky.  Law  Rep.  1161. 

[4]  Another  error  assigned  is  the  failure 
of  the  trial  court  to  Instmct  the  jury  on  the 
siubject  of  a  confession,  in  reference  to  the 
evidence  of  John  Cotbee.  The  statement 
Co  thee  testified  he  heard  appellant  make  was 
not  a  confession,  and  for  this  reason  alone 
an  instruction  on  the  subject  of  a  confession 
would  have  been  manifestly  improper. 

II]  It  is  further  said  that  a  new  trial 
Aould  be  granted  on  account  of  the  adscon- 


duct  of  W.  H.  BoBwell,  one  of  the  jury.  The 
affidavits  of  three  persons  were  filed  in  con- 
nection  with  the  motion  for  a  new  trial,  In 
which  each  stated  that  they  heard  Boswell, 
abont  a  week  before  the  trial,  say  that, 
"From  what  I  am  told,  I  think  that  Slgues- 
man  Black  should  be  punished  for  what  he 
did."  Passing  the  sufficiency  of  this  alleged 
statem^t  of  Boswell  to  authorize  the  txi&l 
court  in  setting  aside  the  verdict,  the  affi- 
davits were  not  presented  In  such  a  way  as 
to  make  them  available  for  the  purpcrae  in- 
tended in  their  introduction.  These  affidavits 
were  filed  in  support  of  one  of  the  grounds 
relied  on  tor  a  new  trial,  but  the  affiants  did 
not  state  when  they  first  Informed  appellant 
or  his  counsel  of  the  information  they  had 
concerning  Boswell,  nor  do  we  find  in  the 
record  any  affidavit  by  appellant  or  bis  coun- 
sel relating  when  they  were  first  advlMd  tsj 
these  affiants  what  Boswell  said. 

When  a  new  trial  is  asked  on  the  ground 
that  a  juror  has  been  guilty  of  misconduct, 
the  person  seeking  a  new  trial  on  this  ground 
should  do  so  at  the  earliest  moment  after 
be  has  received  information  of  the  miscon- 
duct complained  of,  and  should  file  his  affi- 
davit stating  when  he  obtained  the  infor- 
mation. If  the  party  seeking  a  new  trial 
on  this  ground  talis  to  do  this,  he  will  be 
deemed  to  have  waived  his  right  to  rely  on 
the  misconduct  as  a  ground  for  a  new  trial 
after  there  has  been  a  verdict  against  him. 
Upon  this  point  we  said,  In  Drake  v.  Drake, 
107  Ky.  S2,  62  S.  W.  846.  21  K7.  I«w  Rep. 
636 :  "It  does  not  appear  but  that  the  mis- 
conduct of  the  juror  was  known  to  the  plain- 
tllfa  before  the  trial  closed.  If  it  was,  they 
were  bound  to  make  the  objection  at  the 
time,  and  not  wait  till  after  a  verdict  against 
them.  Their  omission  to  state  that  allega- 
tion in  their  motion  renders  it  insufficient. 
A  party  should  not.  with  knowledge  of  mts- 
conduct  on  the  part  of  the  jury,  conceal  it 
from  the  court,  and  take  the  chance  of  a 
verdict  In  his  fovor,  with  the  expectatiim  t/t 
having  it  set  aside  if  adverse  to  him." 

[I]  It  is  also  insisted  that  the  verdict  is 
palpably  against  the  evidence,  and  for  this 
reason  a  new  trial  should  be  granted.  The 
evidence  against  appellant  la  not  by  any 
means  conclusive,  but  yet  there  was  sufficient 
to  take  the  case  to  the  jury  and  to  support 
its  finding.  Under  the  facts  the  jury  might 
reasonably:  have  found  the  defendant  not 
guilty,  but  evidently  they  believed  that  the 
evidence  of  Miss  Watson,  in  connection  with 
the  other  incriminating  circumstances  de- 
veloped on  the  trial,  were  sufficient  to  show 
the  guilt  of  the  accused,  and  we  do  not  feel 
authorized  to  interfere  with  their  conclusion. 

[7]  There  Is  seldom  a  criminal  case  tried 
in  which  there  is  not  sharp  conflict  In  the 
evidence  Introduced  for  the  commonwealth 
and  the  accused,  and  we  have  adopted  the 
sound  rule  of  not  Interfering  In  criminal 
cases,  or  Indeed  dvU  cases,  with  the  finding 
ot  ft  jury  upon  dlspated  Qoestloiu  of  fact  un- 
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less  It  affirmatlTely,  and  we  might  say  at 
first  blush,  appears  that  their  verdict  Is  so 
contrary  to  the  evidence  as  to  make  It  aiH>ear 
that  It  was  the  result  of  passion  or  prejndice. 

[t]  It  seems  that  appellant  was  only  -17 
years  of  age,  and  It  was  therefore  adjudged 
by  the  court  that  he  be  taken  to  the  reform 
school  at  Lexington,  "there  to  remain  until 
he  arrives  at  the  age  of  21,  and  then  to  be 
transferred  to  the  penitentiary  and  be  there 
confined,  'the  confinement  In  the  reform 
school  and  in  the  penitentiary  to  be  not  leas 
than  two  years  or  more  than  seven  years." 
The  form  of  this  judgment  is  objected  to, 
but  the  objection  is  not  well  taken.  We  had 
substantially  this  question  before  us  in  Calico 
V.  Com.,  146  Ky.  641,  140  S.  W.  1036,  and  we 
there  said:  "Where  a  minor  defendant  is 
convicted  of  a  felony  in  the  circuit  court, 
the  court,  upon  Its  own  motion,  should,  upon 
proof  that  he  is  a  minor  and  the  offense  his 
first,  by  its  jadgment  direct  his  confinement 
in  the  hoase  of  reform  until  he  attains  his 
majority,  and,  If  his  term  of  punishment  for 
the  felony  be  not  then  ended,  that  he  be 
transferr^  to  the  penitentiary  until  It  ex- 
pires." To  the  same  effect  are  Washington 
T.  Com.,  143  Ky.  602.  136  S.  W.  1041,  and 
Henson  v.  Com.,  148  Ky.  631,  147  S.  W.  899. 

Upon  the  whole  case  we  see  no  reason  for 
disturbing  the  judgment,  and  it  1b  affirmed. 


NEW  BELL  JELLICO  COAL  CO.  T. 
SOWDEBS. 
(Court  of  Appeals  of  Koitncby.   May  28,  1913.) 

1.  Mastxb  and  Sxbvaitt  ii  185*)— Fbixow 
Sebtaitts— Statutobt  Dimxs  of  Mastu. 

Ky.  St  S  2789b,  snbsec.  7,  requiring  opera- 
ton  of  mines  to  provide  and  famisli  to  the 
miners  a  sufficient  nomber  of  props  to  secure 
the  roofs  in  the  rooms  of  the  nunee,  requires  a 
mineowner  to  furnish  props  at  the  place  where 
they  are  to  be  used,  and  this  duty  cannot  be 
delegated ;  and  the  negligence  of  an  employ^  In 
faUlDg  to  deliver  props  at  the  proper  place  Is 
the  negligence  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  885^1;  Dee.  Dig.  1 
ISB.*] 

2.  Mastkb  and  Sebvant     118*)— Injtjbt  to 

SEBVANT— NeOLIGENCS— EVIDERCB. 

Ky.  St.  S  2739b,  subsec.  8,  making  any 
willful  neglect  or  failure  or  refusal  of  any 
mineowner  to  comply  with  the  act  affecting 
mines  a  misdemeanor,  punishable  by  fine,  ap- 
plies only  to  a  criminal  prosecution,  and  under 
section  466,  providing  that  one  injured  by  a 
violation  of  uie  statute  may  recover  from  the 
offender  the  damages  sustained,  though  a  pen- 
alty may  be  imposed,  a  miner  injured  In  conse- 
quence of  the  mineowner's  failure  to  furnish 
props  at  the  place  they  are  to  be  used,  as  re* 
quired  by  section  2739b,  subsec  7,  maj  reoover, 
whether  the  failure  was  willful  or  negUgrat 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Osnt  Dig.  H  177,  202.  209;  Dea  Dig. 
I  11&*1 

3.  Mabtbb  and  Servant  (|  234*)— Injubt  to 

SeBVANT— CONTBIBUTOBT  NEaLIGENCE. 

Where  a  mineowner  falls  to  furnish  props, 
but  a  miner  remains  at  work,  the  owner  Is 


liable  for  eoy  injury  resulting  from  want  oi 
props,  unless  the  danger  la  not  only  imminent, 
but  so  obvious  that  an  ordinarily  careful  man 
would  not  have  worked  under  the  drcumstancea. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  684-^,  706-709;  Dec. 
Dig.  I  234.*] 

4.  Mastbb  and  Sebvant  (H  296*)— Injubt  to 

Sebvant^Instbuctionb. 

Where,  in  an  action  for  injartes  to  a  coal 
miner,  caused  by  the  owner's  failure  to  furnish 
necessary  props,  the  evidence  showed  that  the 
props  should  not  have  been  further  apart  than 
a  man's  body,  and  that  the  miner  worked  at  a 
place  between  eight  and  twelve  feet  from  a  prop, 
and  that  had  the  roof  been  properly  tested  its 
true  condition  would  have  been  disclosed,  an 
instruction  authorizing  a  recovery,  unless  tiie 
danger  was  so  obvious  that  none  but  the  reckless 
would  have  proceeded  with  the  work,  was  er- 
roneous; for  "recklessness"  is  more  than  a 
failure  to  exercise  ordinary  eaxe,  and  approadiei 
gross  negligence. 

[Ed.  Note^For  other  eases,  see  Master  and 
Servant,  Gent  Dig.  U  1180-1184;  Dec  Dig.  | 
296.*] 

Appeal  from  drcnlt  Court,  Bell  County. 

Action  by  WllUam  H.  Sowders  against  the 
New  Bell  Jelllco  Coal  Company.  From  a 
judgment  for  plaintiff,  defradant  appeals. 
Reversed  and  remanded  for  new  trlaL 

Wmiam  Low,  of  Plnevllle,  and  O'Rear  A 
Williams,  of  Frankfort,  for  appelant  Plt- 
sser  D.  Black  and  Blade,  Goldra.  &  Owdu, 
all  of  Barbonrrille,  for  appellee 

0LA7,  0.  In  tblB  action  for  damages  for 
personal  injuries  plaintiff,  William  H.  Sow- 
d^  obtained  a  verdict  .  and  Judgment 
agalnrt  tbe  New  Bell  JdUco  Goal  Company 
in  the  sum  ttf  ^000.  Tb/a  d^endant  ap- 
peal*. 

The  action  was  predicated  on  defendant's 
failure  to  furnish  plaintiff  props  for  secur- 
ing Qie  roof  of  the  mine  where  idalntUC  was 
at  work.  The  defendant  dented  the  allega- 
tions of  tbe  petition,  and  also  j^eaded  o(m- 
trlbutory  negUgesica 

Tbe  fhcts  are  as  follows:  Plaintiff  and 
other  employte  vrere  encaged  In  removlzis 
columns  of  coal,  commonly  known  as  stomps 
or  pillars,  which  were  left  In  the  mine  to 
sui^rt  tbe  roof.  He  was  at  work  at  the 
time  at  a  place  fiwm  eight  to  twdve  feet 
from  the  last  props.  The  props  shoold  have 
been  about  three  feet  apart  While  so  taa.- 
gaged,  a  large  piece  of  slate  fell  and  struck 
plainUCt,  severely  injuring  bim.  It  aroears 
that  the  company  kept  its  pn^  outside  of 
the  odne  at  points  unAec  the  Incline.  Whok 
the  miner  desired  props,  he  woold  go  to  this 
place,  selei^  those  desired,  mark  them  with 
the  number  of  his  woAlng  place^  and  load 
than  tat  the  empty  cars  returning  up  tbe  in- 
cllne.  Other  employes  of  the  company  would 
place  the  car  of  props  near  the  drift  month 
of  tbe  mine  on  tbe  track  ready  to  be  hauled 
by  the  drivers  Into  the  working  place  indica- 
ted on  the  prop&  The  drivers  would  then 
haul  the  props  to  the  place  Indicated.  On 
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the  aftonoon  of  tbe  day  before  plaintiff  was 
Injured,  be  left  lUs  working  place  and  went 
outside  to  select  bis  prope.  Having  selected 
and  marked  them,  he  began  to  load  them  on 
one  of  the  empty  cars,  but  was  advised  by 
the  dram  man  not  to  do  that,  as  that  car 
was  not  going  to  his  working  place.  Plain- 
tiff remonstrated  with  the  drum  man  for  not 
taking  his  props  In,  and  then  wait  back  to 
his  place  of  work.  Shortly  thereafter  he 
came  out  of  the  mine,  went  down  the  Incline, 
and  loaded  Us  inops,  at  the  same  time  mail- 
ing them,  so  as  to  Indicate  where  they  were 
to  be  taken.  The  dnun  man  stopped  the  car 
for  the  purpose  of  enabling  ^tntUT  to  load 
tbe  iKope.  After  they  were  loaded,  ttie  ear 
was  drawn  np  ttie  Incline  «u&  placed  on  a 
switch  near  the  drift  mouth,  where  the  driv- 
er, whose  dnty  It  was  to  take  them  to  plain- 
tiff's working  place,  could  get  tbem.  Tbe 
drum  man  told  the  driver  that  the  car  con- 
tained props  for  sAolntUTs  working  placfc 
Instead  of  taking  tbe  props  to  plalntUfs 
woriclng  place,  one  of  the  driven  took  than 
to  the  working  place  of  a  man  by  the  name 
of  Blcketts,  who  was  employed  in  another 
entry.  Blcketts  althon^  he  had  not  orders 
ed  any  props,  unloaded  the  props  and  used 
them  at  his  working  j^aea.  The  props  were 
marked  with  the  figure  "2"  and  the  letter 
"I^"  dMlgnatlng  the  second  left  entry.  The 
drlvor  In  taking  the  proips  to  Blcketts,  pass- 
ed by  plalntUFs  working  placfc  Plaintiff's 
witnesses  farther  testified  that  plaintiff  took 
bis  pick  and  sounded  the  roof,  and  that  be 
and  the  others  inspected  Oie  roof  to  see  If 
there  were  any  cracks.  His  purpose  in  test- 
ing tbe  roof  with  his  pick  was  to  see  if  there 
was  any  drummy  slate.  This  was  the  usual 
way  of  making  the  test  Defendant's  fore- 
man testified  that  plalntifTs  injury  was  caus- 
ed by  a  piece  of  slate  falling  on  him,  and  In 
his  opinion,  had  the  roof  been  tested,  the 
slate  would  have  sounded  drummy.  The 
only  exception  to  this  Is  In  the  case  of  t>ell8, 
kettles,  and  horsebacks.  The  piece  of  slate 
In  question  was  not  of  this  kind. 

Section  2739b,  Kentucky  Statutes,  subsecs. 
7  and  8,  are  as  follows: 

SnbsecUon  7:  "Each  owner,  lessee  or  oper- 
ator of  every  mine  to  which  the  mining  laws 
of  the  state  apply,  shall  provide  and  furnish 
to  the  minors  employed  in  said  mine  a 
sufficient  number  of  caps  and  props,  said 
props  to  be  sawed  square  at  each  end,  to 
be  used  by  said  miners  In  securing  the  roof 
in  tbelr  rooms,  and  at  such  other  working 
places  where  by  law  or  custom  of  those  usu- 
ally engaged  In  such  employment  it  Is  the 
duty  of  said  mlnm  to  keep  tbe  roof  propped, 
after  the  miner  has  selected  and  worked  the 
same." 

Subsection  8:  "Bxc^t  as  herein  otherwise 
provided,  any  willful  neglect  or  failure  or  re- 
fusal of  any  owner,  lessee,  or  operator  of  a 
coal  mlne^  or  of  any  persra  employed  tn  such 
mine,  to  comidy  with  the  provisions  of  this 


act  affecting  such  ownw,  lessee,  operator,  or 
person,  or  any  attempt  to  obstruct  or  inter- 
fere with  any  person  In  the  discharge  of  tbe 
duties  Imposed  npotx  such  person,  shall  be 
deemed  a  misdemeanor,  punishable  by  a  fine 
of  not  less  than  one  hundred  dollars,  and  not 
more  than  two  hundred  dollars." 

[1]  For  the  defendant  It  Is  Insisted  that  it 
complied  with  subsection  7,  sniwa,  by  ac- 
tually furnishing  props  to  plaintiff  at  the 
montti  ot  tbe  mine.  In  onr  opinion  this  was 
not  a  compliance  with  the  statute.  The 
props  are  heavy.  The  duly  of  transporting 
them  Is  not  Imposed  on  the  miner.  His  only 
dnty  Is  to  pnv  the  root  statute  con- 
templates that  the  mlneowner  shall  furnish 
the  prope  at  the  place  where  they  are  to 
be  used.'.  In  no  other  way  can  the  purpose 
ot  the  statute  be  effectuated.  Not  only  so, 
but  ttds  was  tiie  custom  of  the  mine.  The 
mine  toTeman^  Mr.  Oox,  so  testified.  This 
dnty  cannot  be  delegated.  The  ne^gence 
of  tile  driver  In  fhlllng  to  dellvtt  them  was 
tbe  neifllgaKe  of  the  master.  4  nwmpscm 
on  Negligeuofl^  |  4182;  White's  Per.  InJ.  In 
Bflnes,  I  26;  Ourvln  t.  Grimes,  182  Ky.  DBA, 
116  S.  W.  72B. 

[t]  While  it  is  true  that  snbsedlon  8,  su- 
pra,  imposes  a  penalty  only  In  the  event  of 
wUlfnl  negligence  or  fUlure  or  refussl  to 
comply  with  the  provisions  of  the  act,  that 
section  is  applicable  only  in  case  a  crim- 
inal prosecution.  Section  466  of  the  Ken- 
tucky Statutes  provides  that  a  person  In- 
jured by  a  violation  of  a  statute  may  re- 
cover from  the  offoider  such  damages  as  he 
may  sustain  by  reason  of  the  violation,  al- 
though a  penalty  or  forfeiture  for  such  vio- 
lation be  thereby  Imposed.  For  either  a 
willful  or  n^llgent  violation  of  the  statute 
in  question,  a  person  thereby  Injured  may  re- 
cover damages  In  a  dvU  action.  In  those 
Jurisdictions  where  the  statute  Itself  gives 
a  right  of  action  only  In  the  case  of  willful 
negligence,  a  different  rule  prevails.  Odin 
Coal  Oo.  V.  Denman,  185  m.  413,  57  N.  E. 
192,  76  Am.  St.  Bep.  4S. 

[S,  4]  Complaint  Is  made  of  instruction  No. 
Q,  which  is  as  follows:  "Although  you  may 
believe  from  the  evidence  that  the  defend- 
ant &Ued  to  provide  and  furnish  to  plain- 
tiff the  props,  as  required  by  instruction  Na 
1,  and  that  by  reason  of  such  fallnre  the 
place  where  plaintiff  was  at  work  was  dan- 
gerous, and  that  plaintiff  knew  thereof,  yet 
yon  should  not  on  that  account  find  against 
the  plaintiff,  unless  you  shall  believe  from 
the  evidence  that  the  defect  In  the  roof  of 
the  mine  at  the  place  where  he  was  and 
the  dangers  therefrom  were  so  obvious  as 
that  none  but  the  reckless  would  have  re- 
mained therein  and  proceeded  to  work  there- 
under." 

It  will  be  observed  that  the  foregoing  in- 
struction relieves  the  plaintiff  from  any  neg- 
ligence in  working  without  the  propa,  un- 
less tbe  danger  therefrom  was  so  obvious 
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/  as  that  none  but  the  reckless  would  hare 
remained  therein  and  proceeded  to  work 
thereunder.  Where  the  master  fails  to  fur- 
nlah  props,  and  the  servant  nevertheless  re- 
mains at  work,  the  correct  rule  Is  that  the 
master  is  still  liable  for  any  Injury  caused 
by  lack  of  props,  unless  the  danger  there- 
from is  not  only  imminent,  but  so  obvious 
tliat  an  ordinarily  careful  man  would  not 
have  worked  under  the  drcumetances.  Low 
V.  Clear  Creek  Coal  Co..  140  Ky.  754,  131  S. 
W.  1007,  83  Ia  R.  A.  (N.  S.)  656.  Ann.  Cas. 
1912B,  574.  Recklessness  Is  something  more 
than  a  &ilure  to  exercise  ordinary  care.  It 
more  nearly  approaches  gross  negligence, 
which  is  certainly  not  the  standard  by  which 
the  employe's  duty  is  to  be  measured.  We 
are  therefore  of  the  opinion  that,  the  in- 
struction did  not  properly  present  the  law 
of  the  case.  PlainttfTs  own  evidence  shows 
that  the  props  should  not  have  been  further 
apart  than  a  man's  body.  He  was  working 
at  a  place  between  eight  and  twelve  feet  from 
the  last  props.  While  claiming  that  he  test- 
ed the  roof  and  found  nothing  to  indicate 
that  it  was  likely  to  fiOl,  defendant's  evi- 
dence shows  that  had  such  a  test  been  made 
the  true  condition  of  the  roof  would  have 
beoi  disclosed.  Notwithstanding  tbis  fact, 
he  remained  at  work.  The  Ihstraction  in 
question  presented  the  only  defense  the  de- 
fendant had,  yet  presented  it  In  sadi  a  form 
aa  to  excuse  defendant  only  In  the  event 
that  plaintur  was  reckless.  Under  these  dr- 
camstances  we  conclude  that  defoidant's 
substantial  rl^ts  were  prejudiced. 

Judgffiwt  reversed,  and  cause  remanded 
toe  a  new  trial  oonalstait  with  tills  opiiilon. 


GARTMEILL  et  ai.  v.  OOBfMEftOIAL  BANE 
it  TRUST  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    May  20, 

i»ia) 

1.  Banks  Ann  Bahkinq  8*)— Natube  or 

BANKa 

Though  organised  and  financed  by  private 
IndivldDalB  and  for  personal  gain,  banka  are  In 
a  sense  public  isatitutions  because  aerring  an 
almost  indispensable  public  pur|>o8e,  and  for 
that  reason  are  sobject  to  leglslativa  r^ul^tm, 
examination,  and  controL 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  f  8 ;  Dec  Dig.  i  S.*] 

2.  Banks  aku  Bankzztq  <|  63*)— GoNnoi/— 

LiQUIDATIOIT. 

LewB  1912,  c.  4,  which  provides  for  a 
banking  commissioner  and  an  elaborate  method 
for  the  examination  of  banks  and  for  liquida- 
tion  under  the  direction  of  the  banking  com- 
missioner in  case  of  insolvency,  tbe  oommis- 
Bloner  being  given  tbe  power  to  wind  up  the 
affairs  of  tbe  bank  wboi  an  examination  dis- 
closes it  to  be  insolvent,  and  a  maiority  of  the 
board  of  directors  being  given  the  power  to 
place  the  institution  in  the  hands  of  the  com- 
missioner for  liquidation,  affords  the  exclusive 
remedy  fbr  the  liquidation  of  banks:  the  legis- 
lative Intent  being  clear  that  the  ordinary  meth- 


od of  the  appointment  of  a  recdver  shaU  not 

be  followed,  except  when  the  commissioner  or 
board  of  directors  refuse  to  act,  and  therefore 
when  they  have  acted  no  receiver  can  be  ap- 
pointed. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Bankiog,  Cent  Dig.  |  181;  Dec  Dig.  I  63.*] 

3.  Banks  ahu  Banking  (|  71*)— Liquioa- 
TiON— Pbocbdube. 

While  Laws  1912,  c  4.  relating  to  banks, 
giving  tbe  banking  commissioner  authority  to 
wind  op  tbe  affairs  of  an  insolvent  bank,  also 
authorizes  him,  when  he  finds  the  capital  im- 

fiaired,  to  require  it  to  be  made  good  if  in  his 
udgmeot  sach  a  step  would  place  the  bank  up- 
on a  sound  basis,  the  giving  of  a  reasonable 
opportunity  to  the  stockholders  upon  notice  to 
make  good  the  impairment  of  the  capital  is  not 
a  condition  preced^t  to  liquidation;  thia  be- 
ing particularly  true  in  view  of  Ky.  St.  {  597, 
making  it  a  felony  for  the  oCBcers  or  dlrecton 
of  a  bank  to  receive  deposits  after  tbey  know  it 
to  be  in  an  insolvent  condition. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  1^147;  Dec  Dig.  i 
7L*] 

4.  BANKa  AND  Banking  (S  71*)— Liquida- 

TXON— POWBB  OP  UAJOBITT  OF  DiBECTOBB. 
White  ordinarily  directors  of  a  corpora- 
tion must  act  as  a  board  at  a  meeting  regular- 
ly called  in  order  to  hind  tbe  corporation,  yet 
under  Laws  1912,  c  4.  |  18,  providing  that  tta* 
directors  of  a  hank,  when  they  find  it  to  be  in- 
solvent, may  place  it  in  tlie  hands  of  a  cora- 
mlssionerj  a  majority  of  the  directors  acting  in 
their  individual  cajwcity  may  place  an  inwlv- 
ent  bank  in  the  hands  of  the  banking  commis- 
sioner for  liquidation. 

[Ed.  Note.— For  other  casee,  see  Banks  and 
Banking,  Gent  Dig.  H  148-147;  Dec  Dig.  i 


0.  Banks  and  BANKxira  (|  71*>-^Qun>A- 
TioN— HiBB  or  AssiSTAinis. 

Under  Laws  1912,  c  4,  S  17,  authoriring 
the  banking  commissioner  to  procure  such  ex- 
pert assistasts  and  advice  as  may  be  necessary 
In  the  liquidation  and  distribution  of  the  as- 
sets of  an  Insolvent  bank,  he  may  properly  o- 
gage  an  official  of  the  insolvent  instltation,  who 
was  also  interested  in  the  reoi^nixation  of  a 
new  bank,  to  assist  him;  section  7  providing 
that  tbe  commissioner,  deputy  commissioner, 
and  examiners  shall  in  no  way  be  eoonectea 
with  any  banking  institution  bavin^K  no  appli- 
cation to  such  assistants. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  143-147;  Dec  Dig.  | 
71.*] 

6.  Banks  and  Banehvq  Q  71*)— lAQimu- 

TiON— Receivers. 

The  fact  that  tbe  banking  commlssiontf 
exceeded  bis  authority  in  retaining  an  officer 
of  tbe  insolvent  institution  to  assist  him  in  liq- 
uidation is  no  ground  for  the  appointment  of  a 
receiver  by  the  court,  but  is  at  most  merely 
ground  for  tlw  removal  of  such  offictf. 

[Ed.  Note.— For  otber  cases,  see  Banks  and 
Banking  Cent  IMg.  H  143-147;  Dec  Dig.  f 


7.  Banks  and  Banking  (|  71*>— Insolvxnct 
— Bank  CoiofissiONEB. 

Under  Laws  1912  c  4,  i  17,  relating  to 
the  liqaidatioD  of  insolvent  banks  and  provid* 
ing  that  the  action  of  the  commissioner  in  al- 
lowing compensation  to  counsel  and  assistants 
shall  be  subject  to  review,  the  fact  that  expens- 
es will  necessarily  be  incurred  by  ttie  banking 
commissioner  in  liquidating  an  insolvrat  bank, 
whose  alEaiis  he  has  begtm  to  wind  up,  is  BO 
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grannd  for  the  appointment  of  a  receiver  hj  the 
ooart  of  chaacerj. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Etankins.  Oent  Dig.  ||  148-147;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  T.  B.  Cartmell  and  others 
against  the  Commercial  Bank  &  Triist  Com* 
pany  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.  Affirmed. 

H.  O.  WiUlams,  ot  LoolsTllle,  for  appel- 
lantB.  Herman  M«wcomb,  Artbor  B.  Bai< 
BlDger,  tLoA  aines  ft  Norman,  all  of  Loola- 
Tllle,  for  appeUeea. 

liASSING,  J.  Prior  to  Jannary  22,  ISIB, 
tbe  Commercial  Bank  ft  Trust  Company,  a 
corporation  organized  under  the  laws  of 
Kentncky  and  onpowered  to  do  a  gmwal 
banking  and  tmat  buslnen,  waa  located  and 
doing  baBlnaaa  In  tbe  dty  of  I^oolBVllle.  On 
tiiat  date  tbe  capital  stock  of  Oie  bank  was 
impaired  to  sucih  an  extent  that  a  majority 
of  Its  board  of  dlrecix>m  deemed  It  advisable 
for  tbe  bank  to  cease  to  do  bUBlneaa,  and, 
without  notice  to  all  tbe  members  of  the 
board,  prepared,  signed,  and  posted  on  the 
doora  of  the  bank  the  following  notice: 
*mila  bank  la  In  the  hands  of  the  banking 
commissioner'  — quit  business,  and  notified 
Thomas  J.  Smith,  banking  commlssiontf  of 
the  state,  of  their  action.  Thereupon  the 
banking  commissioner  took  charge  of  all  the 
property  and  assets  of  the  corporation  and 
proceeded  to  wind  up  its  affolrs.  Because  of 
his  familiarity  with  the  bank's  business,  he 
retained  Ben.  I*  Bmner,  the  president,  to 
assist  falm  in  Ugaidatlng  the  bank.  Before 
permitting  him  to  enter  upon  tbe  discharge 
of  his  duties,  he  required  him  to  execute  a 
good  and  sufficient  bond. 

On  February  13,  1913,  T,  R.  Cartmell  and 
six  others,  depositors  of  the  bank  at  tbe  time 
it  was  placed  In  tbe  hands  of  the  banking 
commissioner,  filed  suit  against  the  Com- 
mercial Bank  &  Trust  Company,  Thomas  J. 
Smith,  tbe  banking  commissioner,  Ben.  L. 
Bruner,  his  employe,  styled  a  special  deputy 
banking  commissioner,  and  the  Fidelity  & 
Columbia  Trust  Company,  in  which  they 
sought  tbe  appointment  of  a  receiver  to  take 
charge  of  all  the  property  and  assets  of  tbe 
insolvent  bank  and  a  reference  to  the  court 
commissioner  for  a  settlement  of  its  affairs. 
As  grounds  for  their  application,  the  plain- 
tiffs allege:  (1)  That  tbe  Commercial  Bank 
ft  Trust  Company  was  Insolvent.  (2)  That 
a  majority  of  the  directors  had  not  the  power 
to  put  the  hank  into  the  hands  of  tbe  bank- 
ing commissioner,  without  first  giving  notice 
to  all  of  the  directors  of  their  proposed  ac- 
tion. (3)  That  the  banking  commissioner 
failed  to  notify  tbe  directors  of  the  Impair- 
ment of  the  capital  stock  of  the  bank,  or  to 
require  them  to  make  it  good,  within  30 


days.  (4)  That  Ben.  L.  Bruner,  appointed  by 
tbe  banking  commissioner  as  his  agent  to 
assist  talm  In  liquidating  the  bank,  was  dis- 
qualified to  act  as  such,  because  of  the  fact 
that  he  was  the  president  and  a  director  of 
the  Insolvent ,  bank.  (5)  That  the  expenses 
for  office  rent,  salaries  of  tbe  banking  com- 
missioner and  his  ag^t,  and  counsel  iet» 
were  being  incurred. 

The  motion  for  a  receiver  was  submitted 
and  lieard  upon  tbe  idalntiflB'  pleadings,  and, 
upon  conafderatton,  the  chancellor  was  of 
(^tlnlon  that  plalatUEs  bad  flailed  to  show 
any  legal  ground  for  tbe  appointment  of  a 
recover  fctr  said  bank  and  overruled  said 
motion.  They  appeal. 

[1]  Banks  are  to  the  commercial  vrorld 
what  arteries  are  to  tbe  human  aystMU. 
Throng  tbem  passes  tbe  vitalizbig  Ufb-giv- 
Ing  medium  ot  exdiange,  and,  upon  ttadr 
liealthy  coiuUtion,  commercial  activity  and 
prosperity  In  tbe  main  depend.  It  ia  a  mat- 
ter of  comnum  knowledge  tbat  payment.  In 
96  per  cat  of  all  business  transactions,  Is 
made,  not  in  cash,  but  by  means  of  cbedu 
or  drafts.  Banki  t^na  become,  In  a  sense, 
pulAle  Instltutbms.  Though  organised  and 
financed  by  private  Indivldnala  and  for  per^ 
sonal  gain,  they  nevertheless  serve  an  almost 
Indispensable  public  purpose,  and  upon  this 
aoeoimt,  in  most  of  tbe  states,  l^islatlon  bas 
been  enacted  looking  to  their  regulation, 
eKsmlnatlon,  and  control. 

Prior  to  1012  there  were  tev  safeguards 
thrown  around  banking  inatttntlons  in  this 
state.  Tbe  frequency  with  which  bank  ftiU- 
ures  occurred  led  the  Legislature  In  1912  to 
pass  a  comprehensive  act  looking  toward  tbe 
regulation,  examination,  and  proper  conduct 
of  all  state  banks,  and  providing  for  the 
dosing  and  winding  up  of  the  affairs  of  all 
such  as  were  found  to  be  in  an  Insolvent  con- 
dition. This  le^slatlon  has,  as  Its  ultimate 
aim,  the  protection  of  the  depositing  public, 
and  It  Is  doubtful  if  any  legislation  enacted 
In  recent  years  Is  calculated  to  have  so  bene^ 
ficial  an  Influence  and  effect  The  power  of 
the  Legislature  to  pass  the  act  Is  not  serious- 
ly questioned ;  nor  is  it  claimed  that  the 
provisions  thereof  are  unreasonably  or  un- 
duly restrictive  of  the  Inherent  rights  which 
banks  have  by  reason  of  their  charter  pro- 
visions. Appellants  seem  to  have  proceeded 
upon  the  idea  that  the  act  In  question  did 
not  give  the  banking  commissioner  irawer  to 
summarily  close  the  bank  or  authorize  tbe 
board  of  directors  to  place  it  in  the  hands 
of  the  banking  commissioner  for  liquidation 
in  the  way  and  manner  in  which  It  was  done 
In  the  case  at  bar.  It  Is  also  claimed  that, 
in  retaining  Ben.  L.  Bruner  in  his  service  in 
charge  of  the  bank  while  in  process  of  liqui- 
dation, the  commissioner  not  only  exceeded 
his  authority  but  violated  an  express  provi- 
sion of  the  act  itself.  Other  grounds  are 
urged  in  support  of  tbe  claim  tbat  tbe  court 
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should  direct  the  liquidation  of  the  bank, 
throve  lt8  leoeiver,  rather  than  permit  It  to 
be  carried  ont  under  the  order  and  dlrec- 
tlons  of  the  banking  commissioner.  Bat,  as 
it  is  apparent  that  If  it  slwuld  be  held  that 
the  banking  commissioner  has  the  power, 
under  said  act,  to  close  a  bank,  when  found 
by  him  to  be  In  an  Insolvent  and  failing 
condition,  or  that  a  majority  of  the  board 
of  directors  may,  without  notice,  place  the 
bank  in  the  hands  of  the  banking  commis- 
sioner, when  it  is  found  to  be  in  an  Insolvent 
condition,  and  tliat  the  bankliig  commissioner 
and  a  majority  of  the  directors  of  the  bank 
have  proceeded  In  the  way  and  manner  pre- 
scribed in  the  act,  tt  necessarily  follows  that, 
In  taking  the  steps  which  they  did,  they  act- 
ed within  their  rights. 

[1]  The  act  under  conatderatlon  la  compre- 
hensive and  for-readiinig  In  Its  ^Fect  It  Is 
ai^arent,  from  an  eia  ml  nation  of  Its  vari- 
ous provisions,  that  the  Le^slature  intend- 
ed that  tt  should  be  the  whole  law  upon  this 
subject 

Section  1  provides:  "Tbue  Is  hereby  es- 
tablished a  dQiartment  to  be  destsnated  'de- 
partment of  banking,'  which  shall  be  durg- 
ed  with  the  enforcement  of  all  laws  hereto- 
fore passed,  or  which  may  hereafter  be  pass- 
ed, relating  to  banks,  trust  companies,  sav- 
ing banks,  combined  banks,  and  combined 
banks  and  trust  companies,  organised  and 
doiiv  business  under  the  laws  of  the  com- 
monwealth of  Kentucky."  This  Idea  perme- 
ates the  entire  act  and  Is  accentuated  by 
the  lanfoage  of  the  closing  section,  for  It 
is  there  prodded:  **AU  acts  and  parts  of 
acts  In  conflict  with  this  act  are  hereby  re- 
pealed." 

Section  2  creates  the  office  of  banking  com- 
missioner, defines  his  powers  and  duties,  and 
fixes  his  compensation  and  term  of  office. 

Section  8  provides  for  the  employment  of 
cterkB  and  stenographers  for  his  office,  at  a 
total  expense  not  exceeding  fl^400  per  an- 
num. 

Section  4  provides  that  all  reports,  which 
banks  had  theretttfore  been  required  to  make 
to  the  Secretary  at  Btat^  should  be  n^de 
to  the  banking  commissioner  and  received 
by  him. 

Section  S  provides  for  the  appointmMit  of 
a  deputy  banking  commissioner,  prescribes 
his  duties,  and  fixes  his  salary,  term  of  of- 
fice, etc 

Section  0  provides  for  the  appointment  of 
three  bank  examiners,  defines  tbdr  qualifica- 
tions and  duties,  and  fixes  their  compensa- 
tion, etc 

Section  7  provides  as  follows:  **No  bank- 
ing commissioner,  depaty  banking  commis- 
sioner, or  state  bank  examlna,  shall  be  or 
become  Indebted*  directly  or  Indirectly,  either 
as  borrower,  Indoner,  surety  or  guarantor, 
to  any  bank  under  bis  supervision,  or  subject 
to  bis  examination;  nor  shall  he  be  a  di- 
rector, officer  or  employft  In  any  such  bank, 
but  no  person  shall  be  anointed  to  examine 


the  affairs  of  any  bank  or  trust  company 
In  any  county  In  which  he  holds  stock  in 
either  a  state  or  a  national  bank.  If  any 
officer  becomes  so  indebted  to,  or  so  interest- 
ed in,  any  such  bank  or  shall  engage  or  be- 
come interested  In  the  sale  of  securities  as 
a  business,  or  in  the  n^tlatlon  of  loans  for 
others,  his  office  shall,  Ipso  facto,  become 
vacant.  The  cashier  or  president  of  any 
bank  to  which  any  of  said  officers  shall  be- 
come Indebted,  shall  make  Immediate  report 
thereof  to  the  Gktvemor,  who  shall  remove 
the  officer  so  offending.  Every  banking  com- 
missioner, deputy  banking  commissioner  and 
state  bank  examiner  shall  be  a  resident  and 
dtlzen  of  the  commonwealth  of  Kentucky, 
shall  be  a  practical  boc^eeper  and  account- 
ant and  shall  have  had  not  less  than  four 
years  actual  experience  as  officer  or  d^k  in 
a  bank  or  trust  company,  and  shall  take  the 
oath  required  of  officers  by  the  Constltntion 
and  laws  of  this  commonwealth,  for  the 
faithful  performance  of  his  duties.  They 
shall  severally  execute  bond  with  good  sure- 
^,  to  be  approved  by  tbe  auditor,  for  the 
faithful  performance  of  their  duties.  The 
bond  of  the  banking  commissioner  shall  be 
in  the  penal  sum  of  fifty  thousand  dollars 
($00,000);  the  bond  of  the  deputy  banking 
commissioner  shall  be  in  the  penal  sum  of 
twenty-flve  thousand  dollars  ($26,000);  the 
bond  of  each  state  bank  examiner  shall  be 
In  the  penal  sum  of  ten  thousand  dollars 
($10,000).  All  bonds  so  required  to  be  exe- 
cuted shall  be  filed  as  part  of  the  public 
records  In  the  office  of  the  Secretary  of 
State.  The  cost  of  all  contingency  and  all 
bonds  required  to  be  given  under  this  sec- 
tion, shall  be  borne  and  paid  by  the  state 
in  the  same  mannor  as  other  expenses  of 
the  department" 

Section  8  jirovldea  for  the  Inspecticm  of 
banks,  and  Is  so  worded  and  drawn  as  to 
enable  the  dqiartment  of  banking,  through 
Ite  commissioner  and  examiners,  to  aacer^ 
tain,  with  accuracy,  the  financial  standing  of 
any  banking  institution  upon  any  given  date 
and  to  detect  Irregularittos  In  the  conduct 
of  its  business. 

Section  0  provides  for  the  payment  by 
the  various  banks,  of  the  cost  of  examina- 
tion, and  for  the  filing  of  reports  made  rda- 
tlve  to  their  condition  at  such  Ume. 

Section  10  provides  for  verified  detailed 
r^rts  of  the  condition  of  the  banks,  which 
they  are  required  to  make  whai  called  upon 
to  do  so  by  the  banking  commlsstoner. 

Section  11  provides  that  these  r^rts  shall 
be  received  as  prima  fade  evidence  In  all 
proceedings  in  courte  of  justice  whoe  the 
bank  is  a  party  or  Is  interested. 

Section  12  provides  for  the  puMlcatlon  and 
preservation  of  these  r^rts. 

Section  IS  provides  for  the  ImposltiOD  of 
{penalties  upon  the  banking  commissioner, 
deputy  banking  commissioner,  and  each  bank 
examine  for  a  &ilure  to  discharge  Uie  du- 
ties imposed  upon  them  by  the  act 
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Section  14  provldea  for  the  examination  of 
ItuBolrent  banks,  wben  In  the  bonds  of  a 
receiver  of  a  court 

Section  16  empowers  tbe  banUng  conunls- 
Moner  to  require  stockholders  of  a  bank  to 
make  good,  by  assessment,  any  impatrniffiit 
of  Its  capital  when,  In  his  judgment  .snch  a 
coarse  is  necessary. 

Section  16  authorizes  the  banking  com- 
missioner to  take  charge  of  a  bank  when  It 
is  found  to  be  In  an  unsafe  condition  and  is 
as  follows:  "If  from  any  ezamlnatloil  made 
as  proTided  In  this  act,  It  shall  ai^)ear  that 
any  bank  la  inaolvent  or  that  Its  capital 
stock  bus  become  impaired,  *  *  *  be- 
yond the  period  allowed  by  law,  it  shall  be 
the  duty  of  the  bankli^  commissioner  In 
person  or  by  his  d^?aty  or  by  a  state  bank 
«xamlner  immediately  to  take  charge  of  such 
bank  and  all  property  and  etCects  thereof. 
If  an  examiner  shall  find  that  any  bank  is 
pursuing  a  dangerous  and  unsafe  policy,  the 
■examiner  shall  call  the  directors  and  offi- 
cers of  such  institution  together  and  adrlse 
them  fully  <^  the  nature  of  such  objection- 
able practices,  and  warn  tlum  against  a  rep- 
«tltlon  thereof,  and  shall  make  a  full  re- 
port to  the  banking  com  mlsal oner  of  tiie 
practices  warned  against,  and  the  advice  giv- 
en by  him,  and  ttiereupon  the  banking  com- 
missioner, if  be  deem  it  proper,  shall,  in  per- 
son or  by  written  notioe  to  each  director, 
require  an  abandonment  or  cessafion  of  such 
obJectlonaUe  ivactices  or  policy,  and  if  his 
directions  are  not  complied  with,  he  may 
place  a  state  bank  »aminer  in  diai^  of 
such  bank,  or  he  may  adopt  audi  otha  policy 
as  may  in  his  Judgment  seem  wise  and  best 
calculated  to  bring  the  institution  tadk  to  a 
safe  conditira.  The  officers,  directors,  or 
atockholdera  of  any  bank  shall  have  the  rlgbt 
forthwith,  upon  Us  declaring  Ids  Intention 
of  d<dng  so,  to  execute  to  wach  onnmissloner 
a  bond  with  surety  or  security  a^roved  by 
Um,  conditioned  to  aecnre  the  creditors  of 
such  bank,  and  upon  the  execution  of  such 
bond  the  banking  commlssloDcr  shall  leave 
with,  or  restore  the  custody  and  management 
of  sndi  bank  to  like  officers  and  directors 
Uiereof.  Ttie  oommlssloner  may.  If  he  deem 
neceraary,  cause  a  petition  to  be  flled  In  the 
circuit  court  of  the  county  where  sath  bank 
is  located,  and  apply  to  sn^  court  or  to  the 
Judge  thereof  when  tiie  court  is  not  in  sea* 
Mon,  for  the  appointment  of  a  receiver  of 
such  bank,  and  thereupon  mtb  court  or  the 
Jud^  tbeonof  shall  set  a  date  for  the 
hearing  of  the  application  tm  the  aroolnt* 
ment  of  a  recover,  not  later  than  twen^ 
days  from  the  date  wben  such  motion  Is  made 
and  of  wbldi  notice  shall  be  sured  npoa  Ota 
bank.  Upon  such  hearing  the  parties  may  be 
beard  by  affidavits  or  vpon  oral  exs  ml  nation 
in  court  or  before  the  Judge  and  thereupon 
the  Judge  Shall  hear  and  determine  tbe  ques- 
tion  of  the  app(totmttt  of  such  recelvo', 
and  If  the  court  shall  determine  that  such 
ACti«i-or  proposed  action  of  tbe  conunlaBloner 


was  Justified,  the  court  shall  apptAnt  a  re- 
cover, and  shall  fix  the  amount  of  the  bond 
to  be  given  by  him." 

Section  17  provides  for  the  appointment, 
by  the  t^^nfcing  oommlssloner,  of  special  dep- 
uties, counsel,  employes,  etc.,  and  fixes  the 
maximum  com[>ensatlon  whl<^  such  ap- 
pointees may  receive,  and  provides  further 
that  the  action  ot  the  commissioner,  In  al- 
lowing compensation  to  counsel  and  em- 
ployes, shall  be  subject  to  review.  It  also 
provldies  for  the  filing,  in  tbe  office  of  tbe  cir- 
cuit court  clerk  of  tb6  county  where  the 
bank  is  located,  verified  detailed  reports  as 
to  tbe  bank's  c<«iditton,  while  In  process  of 
Uqnidatlon;  tbe  first  of  said  r^rts  to  be 
filed  within  thirty  days  after  the  commission- 
er takes  charge,  and  the  others  at  stated  in- 
tervals themfter  until  its  affairs  are  en- 
tirely wound  up. 

Section  18  provides  that  tbe  directors  ttf  a 
bank,  wh«D  th^  find  It  to  be  inscdvent,  mi^ 
place  It  in  tbe  bands  of  tbe  eommlasloner. 

Section  19  provides  a  public  record  to 
be  kept  in  the  office  of  the  banking  commis- 
sioner, wherein  certain  detailed  lnfbnnati<ni, 
relative  to  the  condition  of  every  bank  In  tJie 
state.  BhaU  be  k^  open,  at  all  tlmee,  tm  in- 
vectlon  by  tbe  puUlc 

Section  20  provides  that  no  bank  may  be 
organised  to  do  buslnesa  In  this  state,  excqit 
with  the  approval  of  the  banking  commis- 
sioner. 

Section  21  provides  that  tbe  banking  otmi- 
mlsslraer  shall  make  a  detailed  report  of  the 
bnadness  of  his  office  annually  during  the 
month  of  June.  This  report  shall  show  the 
condition  of  every  bank  organised  during  the 
year  or  prior  thereto  and  doing  business  In 
tbe  stat^  also  a  statement  of  tbe  condition 
of  every  bank  that  had  been  closed  under  his 
snpervlsbm  or  bad  voluntarily  gone  out  of 
business  during  the  year,  and  such  amend- 
ments to  the  banking  law  as  in  bis  Judgment 
would  tend  to  perfect  the  same  and  better 
secure  the  interests  of  the  depositors,  stock- 
holders, and  creditors.  Lastly  he  Is  required 
to  report  the  names  of  all  his  assistants, 
derka,  and  employes,  together  with  the  com- 
pensation rec^ved  by  each,  and  a  detailed 
statement  of  the  recelpte  and  expenses  of  bis 
department,  during  the  cuirent  year. 

Section  22  provides  for  a  seal  of  office. 

It  Is  thus  apparent  that  the  Le^slature, 
after  having  provided  for  tbe  appointment  of 
a  commissioner,  empowered  to  select  a  dep- 
uty and  three  bank  examiners  and  a  com- 
petent office  force,  has  laid  down  an  elabor- 
ate scheme  looking  toward  a  rigid  examina- 
tion of  banks  throughout  tiie  commonwealth. 
DeteUed  provision  Is  lltewise  made  for  tbe 
closing  of  banks  fonnd  to  be  In  an  unsafe  or 
liuolvent  condltton,  and  explicit  directions 
are  given  as  to  how  their  affairs  shall  be 
conducted  while  in  process  of  llgnldation. 
From  the  detailed  manner  in  which  the  Leg- 
islature baa  dealt  with  tbe  subject.  It  was 
nndouMedly  intended  tbat  tbe  procedure. 
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looBng  toward  the  closUig  of  insolTeut  banks 
and  tbeir  liquidation,  was  to  be  nnder  the 
supervision  of  the  banking  commisslODer  and 
to  obviate  the  necessity  of  going  Into  a  court 
of  chancery  to  proenre  the  at^intment  of  a 
receiver  in  order  to  wind  up  the  affairs  of 
insolvent  banks.  Indeed,  there  is  no  neces- 
sity for  a  receiver,  when  the  banking  com- 
missioner proceeds  aa  directed  by  the  pro- 
visions of  this  act,  for,  when  he  takes  charge 
of  a  bank,  all  of  his  acts  are  such  as  might 
properly  be  dladiaiged  by  a  trustee  or  other 
person  or  officer  occupying  a  fiduciary  posi- 
tion. The  object  and  aim  of  the  law,  in  the 
appointment  of  a  recelr^,  Is  to  see  that  the 
assets  of  the  institution,  in  cliarge  of  which 
he  Is  placed,  are  properly,  honestly,  and 
eeODomlcally  admlniatered.  The  ends  of  the 
law  are  satlsfled,  if  the  estate  la  administer- 
ed In  this  way,  whether  the  person  charged 
with  Its  adndnlstration  be  termed  a  banking 
commlaslonar,  a  tmstee,  or  an  assignee.  The 
dntles  are  the  same.  If  any  difference 
Is  to  be  foond,  it  Is  In  favor  of  the  liquida- 
tion of  banks,  through  and  under  the  direc- 
tion of  the  banking  commissioner,  rather 
than  under  a  receiver  appointed  by  the  conrt, 
for  the  former  plan  is  not  only  more  ex- 
pedltiouB  and  less  cumbersome  bat  la  un- 
doubtedly less  eQ>raBive,  and  the  commis- 
sioner, because  of  his  experience  and  pecu- 
liar fitness  for  the  work,  Is  better  aoalified 
to  attend  to  the  UgnldatUm  of  a  bank  than 
most  persons  whose  services  the  chancellor 
would  be  able  to  secure  for  that  pnrpose. 

In  all  cases  where,  l^lslatlTe  enac^ 
ment,  a  mode  of  procedure  Is  prescribed  tor 
the  doing  of  an  act  accomptlshing  a  par- 
ticular purpose  and  the  question  la  raised 
as  to  v^iether  or  not  saCh  mode  of  procednre 
is  exclusive.  It  Is  important  to  determine, 
from  the  act,  the  l^islatlTe  Intent  When 
the  act  under  consideration  is  read  wltb  tills 
end  In  view,  It  would  seem  that  it  was  not 
within  the  contemplation  of  the  Legislature 
that  another  mode  of  procedure  should  be 
adopted  or  followed,  for  the  act  plainly  pro- 
vides that,  when  a  bank  is  found  to  be  in- 
solvent, the  commissioner  himself  may  take 
charge  with  the  view  of  winding  up  the  af- 
fairs of  the  bank,  or  a  majority  of  the  board 
of  directors  may  sign  and  post  the  notice 
above  referred  to  and  In  this  way  place  the 
Institution  in  the  hands  of  the  commissioner 
for  liquidation,  or  If,  in  the  judgment  of  the 
commissioner,  It  is  a  question  as  to  whether 
or  not  the  bank's  affairs  are  in  such  con- 
dition as  would  warrant  its  liquidation,  he 
may  go  Into  a  court  of  equity  and  ask  the 
guidance  and  direction  of  the  chancellor  as 
to  whether  or  not  he  should  close  it  Of 
course,  if  the  commissioner  does  not  act  and 
the  directors  refuse  to  take  the  initiative,  a 
court  of  chancery  would  nndoubtedly  have 
the  right  to  appoint  a  receiver  for  the  pres- 
ervation of  the  assets  of  the  bank  and  the 
protection  of  the  Interests  of  the  creditors. 


upon  a  proper  showing  and  request  on  the 
part  of  creditors.  But  the  basts  for  Qie  ac- 
tion, in  a  case  of  this  character,  would  be 
the  fitilure  and  refusal  of  the  commissioner 
to  discharge  a  duty  which  the  act  under  con- 
sideration plainly  imposes  upon  him.  The 
act,  when  properly  and  telrly  construed  and 
administered,  affords  ample,  full,  and  com- 
plete protection  to  all  depMltors  and  cred- 
itors of  a  bank  when  found  to  be  In  an  un- 
safe or  insolvent  condition;  and  aa  stated, 
in  all  cases  where  the  banking  commissions 
should  refuse  to  discharge  the  duties  Im- 
posed upon  him  by  the  act,  creditors  would 
tiave  the  undoubted  rt^t  to  seek  relltf  In 
a  court  of  equity.  No  sndi  condition  radsted 
in  the  case  at  har.  'Bm  commissioner  and 
a  majority  of  ttie  board  of  directors,  whoi 
the  bank  was  found  to  be  Insolvent,  at  once 
placed  its  assets  in  the  hands  of  the  com- 
missioner as  provided  by  the  act;  and,  at 
the  time  of  tba  instltutlott  (tf  this  suit,  the 
assets  were  being  preserved  and  collected 
for  the  benefit  of  appellants  and  all  othet 
creditors  of  the  bank.  The  interesta  of  ap- 
pellants were  as  fully,  amply,  and  complete- 
ly saf^narded  and  protected  aa  they  would 
have  been  were  a  receiver  of  court.  Instead 
of  the  banking  commlarioner,  disdiarglng 
these  duties.  TTie  lyniMng  commissioner 
and  directors  have  proceeded  In  strict  con- 
formity with  the  requir^ents  of  the  act 
It  being  conceded  that  Oie  bank  was,  at  that 
time,  Insolvent,  th^  acts  and  proceedings 
were  fully  Justified. 

[3]  In  assuming  control  of  the  Insolvent 
institution,  the  commlsfdoner  was  discharg- 
ing a  plain  duty  imposed  upon  Mm,  not  only 
by  the  spirit,  but  by  the  very  letter  of  the 
act   There  is  no  merit  in  the  suggestion 
that  the  commissioner  shonld  not  have  tak- 
en this  drastic  step  until  after  the  stock- 
holders had  been  given  a  reasonable  op- 
portunity, upon  notice,  to  make  good  the 
Impairment  of  the  capital  of  the  bank.  The 
law  does  not  require  that  the  commissioner 
shall  withhold  action  until  such  a  step  Is 
taken.   True,  when  he  finds  the  caidtal  im- 
paired, he  may,  if  in  his  Judgment  such  a 
step  would  place  the  bank  upon  a  sound 
business  basis,  require  this  to  be  done;  bat, 
where  he  finds  that  a  bank  Is  insolvent  It 
is  his  duty  to  take  charge  of  it   This  is  for 
the  protection  of  the  bank's  depositors  and 
other  creditors.   Section  587,  Kentucky  Stat- 
utes, makes  it  a  felony  for  the  officers  or 
directors  of  a  t>ank  to  receive  deposits  after 
they  know  it  is  in  an  insolvent  condition. 
So  when  an  examiner  has  discovered  that  a 
bank  Is  insolvent  and  has  acquainted  the 
officers  and  directors  in  charge  with  this 
fact,  if  they  continue  to  do  business,  so  far 
as  receiving  deposits  Is  concerned,  they  do 
so  at  their  peril  and  render  themselves  ]la< 
ble  to  prosecution,  even  though  they  acted 
in  perfect  good  faith  In  continuing  to  do 
business.  Hw  provlaloa  tliat  a  bank  dumU 
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be  closed,  when  ftnind  to  be  InsolTent,  !■ 
therefore  &  protecUon*  not  only  to  the  cred- 
Itore  of  the  bank,  bat  to  the  oDcers  and  di- 
rectors as  well.  It  Is  a  wise  iworlaion  and 
one  that  should  be  adhered  to  and  rigidly 
enforced,  fm  no  banting  Instltntlon  ahonld 
be  permitted  to  recelTe  depodts  when  It  Is 
foand  to  be  In  an  Insolvoit  condition.  The 
pnUlc  is  entitled  to  be  protected  to  this  ex.- 
tent,  and  no  donbt  this  was  the  main  pur- 
pose of  the  L^ldatnre  In  providing  for  an 
examination  and  Inspection,  and,  when  In 
this  way  it  was  dlBcloeed  that  the  bank  was 
InsolTent,  for  the  commissioner  to  take 
charge.  The  commlssion6r  did  not  direct  or 
attempt  to  require  the  stockholders  to  make 
good  the  impairment  of  the  capital,  and  he 
was  under  no  duty  to  postpone  action.  As 
it  is  conceded  that  the  instltntloD  was  in- 
solvent, the  wisdom  of  his  course,  In  taking 
prompt  action  for  the  protection  and  secu- 
rity of  all  the  bank's  creditors.  Is  not  open 
to  question. 

[41  But  it  is  insisted  that,  although  the 
bank  was  insolvent,  the  action  of  a  majority 
of  the  board  of  directors,  in  signing  and  post- 
ing the  notice  that  the  bank  was  in  the  hands 
of  the  banking  commissioner,  was  Illegal 
and  void.  In  reaching  this  conclusion,  coun- 
sel has  confused  the  provisions  of  this  act 
with  the  general  rule  of  law  governing  pro- 
cee dings  of  boards  of  directors.  A  corporate 
board  of  directors  must  act  as  a  t>oard  in 
order  to  bind  the  corporation  (L  e.,  at  a 
meeting  held  on  the  regular  meeting  days, 
as  provided  in  the  by-laws,  or  if,  upon  an- 
other date,  after  notice  to  all  the  members 
of  the  board  of  the  time  of  meeting,  and 
when  a  majority  of  the  board  are  present), 
and  the  evidence  of  the  board's  action  is  the 
record  made  at  such  meetings,  signed  by  the 
president  and  attested  by  the  secretary. 
But,  under  the  provisions  of  this  act,  all 
that  was  necessary  to  be  done  was  that  the 
notice  should  be  signed  in  person,  and  the 
posting  done,  by  a  majority  of  the  board  of 
directors,  not  acting  as  a  board,  but  in  their 
individual  capacity.  As  it  is  not  denied  that 
a  majority  of  tbe  board  of  directors  did  sign 
the  notice,  we  hold  that  this  provision  of  the 
act  was  literally  complied'  with. 

[C,  I]  Nor  Is  there  merit  In  the  complaint 
that  the  commissioner  retained  Dr.  Ben.  L. 
Burner,  the  president  and  also  a  director  of 
the  bank,  to  assist  him  in  winding  up  its 
aflTalrs.  Section  17  of  the  act  expressly  pro- 
vides that  the  banking  commissioner  may 
employ  such  counsel  and  procure  such  expert 
assistants  and  advice  as  may  be  necessary 
la  the  liquidation  and  distribution  of  the 
assets  of  such  bank,  and  may  retain  such 
officers  or  employes  of  such  bank  as  he  may 
deem  necessary.  The  employment  of  Dr. 
Bruoer  was,  under  this  section  of  the  act, 
fully  authorized,  and  the  commissioner  was 
not  prohibited  from  so  employing  Mm  by 


reason  of  the  prorlslons  of  section  7  of  the 
act,  defining  the  qoaUflcatloBS  of  the  oom- 
mlsakmer,  deputy  commissioner,  and  examin- 
ers. Aside  from  this,  if  It  diould  be  held 
that  tbe  oommlssloner  had  exceeded  his  au- 
thority In  employing  Dr.  Bnmer  and  retatn- 
Ins  him  during  the  progress  of  the  liquida- 
tion of  the  bank.  It  would  be  no  ground  tor 
the  appointment  of  a  recover.  It  would 
merely  be  ground  tor  the  ranoval  of  one 
whose  employment  was  unauthorized.  But, 
as  stated,  the  act  spedfically  authorized  the 
commissions  to  retain  in  his  employ  for 
the  purpose  of  aiding  him  in  llquldatlug  the 
bank,  such  of  Its  officers  and  en:a)loye8  as. 
In  his  Judgment,  stionld  be  retained.  The 
fact  that  Dr.  Bmner  was  an  official  of  the 
Insolvent  bank  or  that  he  may  be  Interested 
in  tbe  reorganization  of  a  new  bank  cannot. 
In  the  face  of  the  plain  provisions  of  the 
section  of  the  act  quoted,  militate  against 
the  right  of  the  commissioner  to  employ  him. 
E?very  Interest  of  the  creditors  of  the  in- 
solvent bank  has  been  safeguarded  by  the 
commissioner  In  requiring  of  said  Bmner 
ample  bond  to  secure  the  faithful  discharge 
of  his  duties,  while  acting  for  and  under  the 
banking  commissioner. 

[7]  Lastly  it  is  complained  that  the  liqui- 
dation of  the  bank  in  tbe  hands  of  the  com- 
missioner will  subject  tbe  bank  to  the  pay- 
ment of  costs  for  rent  of  building,  clerk  lilre. 
lawyers'  fees,  ete.  Similar  items  of  coste 
would  necessarily  be  incurred  by  a  receiver. 
As  tbe  act  makes  ample  provision  for  a  re- 
view, by  a  court  of  competent  Jurisdiction, 
of  all  acts  of  the  commissioner  in  fixing  fees 
and  allowances,  the  Interests  of  creditors  are 
fully  protected. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  chancellor  correctly  held  that  no 
ground  was  presented  upon  which  his  inter- 
ference with  tbe  banking  commissioner  In 
the  discbarge  of  his  duties,  as  defined  by  the 
act,  could  be  Justified. 

Judgment  is  therefore  affirmed. 


CRUMP  et  al.  v.  CHENAUI/T  et  aL 

(Court  of  Appeals  of  Kentucky.    May  30, 
1913.) 

1.  Wills  (|  155*)— Undue  iNrLDSNOB. 

It  1b  not  sufficient.  In  order  to  set  aside  a 
win  for  undne  Influence,  to  show  that  tbere 
was  an  opportunity  to  exerdse  ondue  influ- 
ence; but  tbere  most  be  some  evidence  that 
undue  influence  was  actually  exercised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  875-381 ;  Dec.  Dig.  |  156.*] 

2.  Wills  (S  160*)— Undux  ImumfCB— Stjiti- 

CIBNCT  OF  EVIDBHCB. 

IMdence  In  proceedings  to  probate  a  will 
held  to  show  that  the  will  was  not  procured  by 
undue  Influence. 
[Ed.  Note.— For  otlier  caiea,  see  Wills,  Cent 

Big.  U  421-437 ;  Dec.  Dig.  §  166.*] 
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Appeal  from  Circuit  Court,  Olark  County. 

Probate  proceedings  by  G.  C.  Oboianlt  and 
others  In  which  Martha  G.  Onunp  and  others 
appeared  as  contestauta  From  a  judgment 
admitting  the  will  to  probate,  conteetants 
appeal  AfBrmed. 

Pendleton,  Bush  &  Bash,  of  Winchester, 
Claude  M.  Thomas,  of  Paris,  J.  M.  Stevenson, 
of  Winchester,  O'Rear  &  Williams,  and  Ed. 
C.  O'Rear,  all  of  Frankfort,  for  appellants. 
Jouett  Se  Jouett,  of  Winchester,  and  Lewis 
Apperson  and  R.  A.  Chiles,  both  of  Mt  Ster- 
ling, and  a  F.  Spencer  and  S.  T.  Davis, 
both  of  Winchester,  for  appellees. 

MILLER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Clark  drcolt  court  sustain- 
ing the  will  of  Alexander  H.  Anderson.  The 
will  was  probated  In  the  county  court,  and 
upon  an  appeal  to  the  circuit  court  the  con- 
testants, who  are  appellants  here,  sought  to 
set  aside  the  will,  npon  the  two  grounds: 
(1)  That  Anderson  did  not  have  testamentary 
capacity  to  make  a  will,  and  (2)  he  was  un- 
dnly  influenced  therein  by  his  nephew  Al- 
bert A.  Clay.  At  the  conclusion  of  contest- 
ants' evidence,  the  circuit  Judge  peremptorily 
instructed  the  Jury  to  And  for  the  propound- 
as,  and  from  that  Judgment  the  contestants 
prosecute  this  appeal.  This  state  of  the  rec- 
ord, therefore,  requires  a  careful  examina- 
tion of  the  evidence,  with  the  view  of  de- 
termining whether  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  Jury. 

Alexander  H.  Anderson  owned  and  resided 
npon  a  farm  containing  more  than  a  thou- 
sand acres,  of  unusual  beauty  and  fertility, 
and  located  at  "Indian  Fields"  In  the  south- 
eastern portion  of  Clark  county.  The  farm 
la  worth  $100,000  or  more.  The  will  In  con- 
test was  execnted  on  February  14,  1902, 
when  Anderson  was  over  76  years  of  age. 
He  lived  seven  years  longer,  and  died  on 
May  28,  1908,  at  the  age  of  83.  During  the 
last  five  or  six  years  of  bis  Ufe  his  eyesight 
bad  gradually  failed,  until  at  the  time  of  his 
deaOi  he  could  scarcely  see  at  all.  In  other 
respects,  however,  he  appeared  to  be  sound 
and  vigorous  in  both  mind  and  body.  His 
nephew  Albert  A.  Clay,  cpmmonly  called 
"Ab."  Clay,  had  been  for  many  years  his 
partner  In  a  general  store  at  "Indian  Fields." 
Up  to  a  short  time  before  his  death  Ander- 
son continued  to  go  to  the  store  twice  a  day, 
but  these  visits  grew  less  fl«qnent  as  his 
sight  became  worse.  Anderson,  however, 
nevw  ceased  to  take  his  usual  Interest  in 
Us  bnslneBS;  his  wife  reading  to  him  and 
keeping  him  as  fully  Informed  of  the  events 
of  the  day  as  he  could  have  done  by  reading 
for  hlms^.  He  left  a  widow,  but  no  chll- 
drai.  He  had  had  bIx  brothers  and  sisters, 
of  whom  only  onO,  a  sister,  Mrs.  Susan 
Tonng,  was  living  at  the  time  the  will  was 
made.  The  other  brothers  and  sisters  were 
then  all  dead,  bnt  all  of  tiiem  had  left  de- 
scendantSL 


The  will  conv^red  the  estate  to  Hcnslv 
and  Hathaway  in  trust,  with  instrocttMn 
to  rent  out  the  lands  and  divide  the  net  an- 
nual proceeds  into  six  equal  shares,  of  which 
one  share  was  to  go  to  the  family  of  each 
of  four  brothers  and  sisters,  while  In  the 
case  of  hie  deceased  sister,  Mrs.  Clay,  b« 
gave  one  portion  to  each  of  the  families  of 
her  two  sons  Albert  A.  Clay  and  Julian  Olay. 
He  gave  no  Interest  whatevw  to  the  drildien 
of  his  deceased  brother  Milton  Andersrai, 
who  had  died  in  1863  leaving  two  daughters, 
who  are  the  app^lant%  Mrs.  Martha  O. 
Crump  and  Bfra.  Susan  ^e.  The  shares 
were  all  devised  upon  precisely  the  same 
terms;  and,  as  an  Illustration  of  those  con- 
ditions, we  quote  the  first  clause  making  the 
devise  to  Albert  A.  Clay's  fiunlly,  which 
reads  as  follows:  "I  direct  that  one  of  said 
shares  shall  belong  to  and  be  paid  by  my 
said  trustees  to  my  nephew,  Albert  A.  Clay, 
annually  as  long  as  he  lives,  and  aftn  his 
death  that  said  share  shall  be  paid  annually, 
In  equal  portions,  one  portion  to  each  of  the 
children  of  the  said  Albert  A.  Clay  bom  In 
lawful  wedlock,  and  per  stirpes  to  the  de- 
scendants of  such  children  as  may  then  be 
dead,  and  which  said  designated  children 
and  descendants  are  in  being  at  the  time  of 
my  death,  to  them  during  their  lives  and  to 
their  descendants  per  stirpes  for  twenty-<»w 
(21)  years  after  the  death  of  said  AJbert  A. 
Clay's  thus  dedgnated  children  and  the 
above-desUpiated  descendants  of  such  chil- 
dren." The  testator  had  made  a  former  will 
to  1892,  and,  while  that  will  has  not  been 
produced,  it  appears  from  the  testimony  of 
Mrs.  Curtis  A.  Smith  that  the  testator  told 
her  In  1895  that  he  Intended  to  give  all  of 
his  nieces  an  equal  share  tn  bis  estate.  The 
will  was  drawn  by  Leeland  Hathaway,  a 
prominent  lawyer  of  Winchester,  and  was 
witnessed  by  G.  C  Curry  and -A.  S.  Cnrry. 
By  an  unimportant  codicil  executed  Novem- 
ber 9, 1903,  and  drawn  by  Ourry,  the  testator 
directed  the  portion  going  to  the  sons  of  his 
brother  Albert  O.  Anderson  to  be  held  in 
trust  for  thdr  benefit  This  codidl  also  ap- 
pointed Albert  A.  Clay,  his  nq^hew.  and 
English  Anderson,  bis  great-nephew,  execu- 
tors of  his  wiU.  By  a  second  oodidl  execut- 
ed Angust  17,  1906,  and  lllrawlse  drawn  by 
Curry,  and  witnessed  by  Gurry  and  his 
broth^,  the  testator  added  O.  G.  Chenanlt  to 
the  list  of  his  executors. 

It  will  be  seen  that  the  first  takers  uiida 
the  wtU  are  all  limited  to  a  life  estate^  and 
that  none  of  his  living  descendants  takes  a 
fee.  All,  however,  are  treated  substantially 
alike.  While  Mrs.  Crump  and  Mrs.  Rye  are 
the  only  contestants  who  take  nothing  JtaOet 
the  will,  they  are  noi^  howern,  the  mily  ccn- 
testants,  since  th^  are  Joined  by  EngUsta 
Anderson  and  his  three  children,  and  21 
other  devisees  under  the  wilL  Upon  (be 
question  of  t&e  testamentary  capacity  of 
the  testator  there  was  a  total  absence  of 
proo^  except  tiie  testimony  of  the  atteetliic 
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witDeeses  and  sereral  witnesses  Introduced 
by  the  contestants,  all  of  whom  clearly  es- 
tablish bis  testamentary  capacity.  There 
was  no  evidence  to  the  contrary. 

Anderson  was  a  man  of  many  peculiari- 
ties. Although  a  rich  man,  he  and  his  wife 
lived  alone  In  a  cottage  of  four  rooms,  gener- 
ally without  a  servant,  although  that  fact  Is 
not  onusuiil  in  country  districts  where  serv- 
ants are  not  easily  obtainable.  That  be  was 
stingy  la  conceded  by  all;  but  that  he  was 
an  able  and  sagacious  business  man  is  not 
disputed  by  any  one.  He  loved  his  land,  and 
bis  sole  ambition  seems  to  have  been  to  in- 
crease his  acres.  He  saw  lltUe  of  his  kin 
beyond  the  Clay  nephews,  who  were  near 
neighbors,  and  seemed  not  to  wish  to  be  upon 
■Intimate  terms  with  many  people. 

It  is  contended,  however,  that  his  nephew 
A.  A.  Clay  had  a  great  influence  over  him, 
and  used  it  unduly  to  the  exclnsion  of  the 
children  of  Milton  Anderson  from  the  bene- 
fits of  the  will.  As  before  stated,  Milton  An- 
derson had  died  in  1863,  leaving  a  widow 
and  two  young  daughters.  In  1870  Milton 
Anderson's  widow  and  children  moved  to  the 
adjoining  county  of  Bourbon,  and  they  nev- 
er saw  their  uncle  again  during  the  39  years 
of  bis  subsequent  life.  The  claim  is  made  by 
the  contestants  Uiat  Albert  A.  Clay  had,  be- 
tween the  time  when  the  first  will  was  made 
in  1892,  and  the  making  of  the  second  will 
in  1902,  Instilled  into  the  mind  of  bis  uncle 
the  belief,  wholly  without  foundation,  tbat 
the  diUdren  of  Milton  AndenKm  were  illegiti- 
mate, and  that  fOr  that  reason  be  excluded 
tSiem  from  the  benefits  of  bis  will. 

We  have  examined  the  record  carefully, 
with  a  view  of  stating  all  the  evidence  bear- 
ing upon  this  chaise  that  Albert  A.  Clay  ex- 
erted an  undue  influence  over  the  mind  of 
bis  uncle  In  the  making  of  his  wllL  In  the 
first  place,  it  Is  to  be  noted  tbat  Albert  A. 
Clay  liad  nothing  whatever  to  do  with  the 
drawing  of  the  will  which  made  blm  an  ex- 
ecutor and  placed  blm  and  his  brother  Julian 
and  their  families  upon  precisely  the  same 
footing  as  Qw  otber  devisees. 

For  the  purpose  of  showing  an  intention 
and  willingness  upon  the  part  of  the  testator 
to  include  the  now  excluded  children  of  bis 
brother  Milton  among  the  beneficiaries  of  his 
will.  Mrs.  Bye  states  that,  when  she  saw  her 
uncle  for  the  last  time  In  1870,  she  was 
quite  young,  and  that  he  took  her  upon  his 
knee  and  said,  "If  yon  grow  up  to  be  a  nice 
young  woman.  Uncle  Alex,  will  do  eometbing 
for  yon  some  day."  Mrs.  Crump,  referring  to 
the  same  occasion,  testifies  tbat  be  aald,  "You 
be  good  little  diildren,  and  grow  up  nice 
girls,  and  Uncle  Alex,  will  leave  you  some- 
tbing  when  he  dies."  Their  mottier  oorrobo- 
rates  tbem  In  these  statements. 

Mra.  Custis  A.  Smith,  a  niece,  then  about 
14  years  of  age,  sojourned  with  the  testator 
from  September,  1894,  to  March,  189S,  during 
which  time,  according  to  her  testtmony,  she 
f  requratly  couTetsed  with  her  uncle  upon  tbe 


subject  of  bis  will  and  the  children  of  Mil- 
ton Anderson.  Slie  says  he  frequently  spoke 
of  them,  and  exhibited  a  sympathetic  feel- 
ing toward  them;  he  seemed  to  have  a  great 
deal  of  love  for  tbem,  and  always  spoke 
of  them  in  connection  with  the  making  of 
bis  will.  He  further  told  Mrs.  Smith  tbat 
he  expected  to  leave  all  hla  nieces  an  equal 
share  of  bis  estate,  because  it  was  harder 
for  girls  to  get  along  in  the  world  than  men. 
She  says  he  further  told  her  that  he  had  giv- 
en "Ab."  Clay  all  that  he  intended  to  give 
him;  and,  when  she  asked  him  what  tbat 
was,  he  said  he  bad  given  him  a  half  Inter- 
est in  the  store  which  they  owned  as  part- 
ners. She  farther  says  that  she  never  saw 
her  uncle  Alex,  and  Ab.  Clay  together  In  her 
life,  and  never  beard  tbem  in  conversation. 

While  it  is  quite  unusual  for  an  old  man 
to  talk  business  of  this  character  with  a  girl 
only  14  years  of  age  and  who  stood  In  no 
close  relation  of  confidence  to  blm,  we  will 
take  this  testimony  at  Its  face  value.  Mrs. 
Smith  only  lived  at  the  house  temporarily, 
and  for  the  short  period  oi  six  UHmths.  pre- 
liminary to  her  removing  permanenOy  to 
California. 

Mrs.  Anderson,  the  testator's  widow,  ai^ 
her  husband  thought  a  great  deal  of  Mr.  Clay, 
and  would  frequently  ask  his  advice  on  busi- 
ness matters.  On  one  occasion  he  complain- 
ed that  Mr.  Clay,  who  was  hla  partner  in  the 
store,  bad  unwisely  Incurred  a  partnership 
debt  which  worried  Mr.  Anderson  a  good 
deaL  Mrs.  Anderson  never  bad  any  conver- 
sation with  her  husband  as  to  why  he  omit- 
ted the  Milton  Anderson  children  from  bis 
will,  but  she  says  abe  once  beard  blm  talk 
with  English  Anderson  npon  that  subject, 
when  English  said,  "Uncle  Alex.,  you  ought 
not  to  have  left  out  Uncle  Milton's  (dilldren 
in  your  wllL"  To  wbliA  Mr.  Anderson  re* 
plied:  "Well,  they  have  never  been  about 
me  any,  and  I  know  nothing  of  tbem;  and 
Albert  said  I  would  not  have  to  put  them 
in."  She  again  says  tbat  Mr.  Anderson 
thought  well  of  Mr.  Clay ;  that  he  had  raised 
him;  and  that,  while  Mr.  Clay  was  some* 
times  contrary  with  him,  be  did  not  want  to 
turn  against  blm  while  tbey  were  In  bnslneSB 
together.  She  further  says  tbat  once  or 
twice  be  said  that  Mr.  Clay  had  not  treated 
him  right ;  that  they  had  quarreled  a  time  or 
two  about  business;  and  on  another  occa- 
sion, when  Mr.  Anderson  wanted  to  buy  tbe 
West  Bend  property,  he  said  Mr.  Clay  went 
to  tbe  sale  and  run  it  up  on  him  and  made 
him  pay  more  for  the  land  than  be  would 
have  done;  and  tbat  be  did  not  like  tbat  In 
Mr.  Clay.  Mrs.  Anderson  further  testifies 
tbat  when,  npon  a  later  occasion,  a  contract 
was  being  drawn,  whereby  Mr.  Clay  was  ar- 
ranging to  rent  the  Anderson  land,  Mr.  An- 
derson sent  for  English  Anderson  to  advise 
with  him  about  tbe  contracL  On  several  oth- 
er oGcairions  be  advised  with  Bni^lsta  Ander- 
son npon  budness  matters. 

Holt  Everman,  a  brother  of  Mrs,  Ander- 
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flon,  testifies  Uiat  on  one  occasion  Mr.  An- 
derson said  be  wanted  BngllBh  Anderson  to 
take  his  bndness  and  handle  It  for  him; 
fliat  he  was  afraid  that  Mr.  Clay  would  do 
bim  some  injury  in  some  way ;  that  he  was 
going  to  put  Mr.  Carroll  Gheuault  In  as  an 
executor;  ttiat  he  wanted  Carroll  and  Eng- 
lish in  as  executfOB  so  that  they  could  watch 
Albot;  and  that  Albert  would  smuggle  the 
estate  if  be  could.  Brernuui  further  testi- 
fies that  Mr.  Anderson  said  he  had  not  pro- 
vided in  his  will  for  some  oit  his  people  as  he 
should  have  done;  that  Albert  thought  they 
bad  not  been  about  him  any,  and  could  not 
get  anything,  or  something  to  that  effect  He 
further  testifies  that  Mr.  Anderson  once  said 
there  were  some  changes  he  would  like  to 
make  In  Us  will,  but  that  CapL  Hathaway, 
the  lawyer  who  had  drawn  the  will,  had  ad- 
vised blm  not  to  make  any  dunges  at  bis 
age;  that  Capt  Hatha\ray  would  not  let 
blm  make  the  changes  on  account  of  hia  aget 
Ererman  has  a  claim  against  the  Anderson 
estate  for  serrlces  in  going  to  Mt  Sterling 
and  getting  whisky  for  Anderson,  at  92  a 
trip,  and  for  shaTlng  bim  45  times  at  00 
cents  a  shara  The  executors  are  oontesttog 
the  daim. 

S.  F.  Bamett,  wlio  has  a  suit  pending 
against  the  Anderson  estate  tor  services,  tes- 
tifies that  the  testator  had  said  upon  one 
occasion  that  "SSx.  Clay  was  the  cause  of 
the  coolness  of  the  Anderson  heirs  coming  to 
see  him,  because  be  was  jealous  of  tbm"; 
that  he  wanted  to  change  his  will ;  and  that 
he  was  afrafd  that  Mr.  Clay  was  goli^;  to 
try  to  rob  the  other  lielrs. 

The  only  remaining  witness  is  English 
Anderson,  the  great-nephew  of  the  testator, 
who  testifies  quite  at  length  concmiing  con- 
versations with  his  nnde^  the  testator.  He 
says  his  uncle  told  him  that  "Ab."  bad  spent 
a  great  deal  of  money,  and  that  he  did  not 
understand  how  be  Imd  done  it  This  wor- 
ried the  testator  a  great  deal,  and  he  was 
very  much  provoked  about  it,  just  as  any 
man  would  be  on  suddenly  hearing  about 
Bometbing  coming  up  that  he  did  not  know 
about.  Beffening  to  the  will,  he  says  his 
uncle  told  him,  in  their  first  conversation 
upon  that  subject,  tiiat  be  had  been  made 
an  executor  of  the  will;  and  continued,  say- 
ing: "He  told  me  that  he  bad  divided  bis 
property  up  Into  four  parts.  He  said  that  he 
had  left  me  and  Albert  just  the  sam^  and 
made  us  bis  executors,  and  asked  m6  what 
I  thought  about  it,  and  I  told  bim  I  thought 
It  was  a  very  good  thing.'* 

English  Anderson  r^rts  a  subsequent  con- 
versation as  follows:  "The  next  time  he 
talked  with  me,  he  said  be  had  cut  Uncle 
Milton's  diUdren  out  of  the  will.  I  asked 
him  why.  'Well,*  he  said,  *I  haven't  seen 
them  since  they  were  little  things.*  And 
he  dldnt  seem  to  think  a  great  deal  of  bis 
brother  Milt  He  said,  *Ab.  says  that  tbey 
can't  do  anythtng.*  I  said,  'Uncle  Alex., 
tbey  are  sure  to  attack  your  wllL'  He  says. 


'Ab.  says  th^  cant  do  anything  to  it***  Eng- 
lish Andorson  further  says  that  be  always 
told  his  nnde  ttiat  he  thought  the  Milton 
Anderson  diildren  riunild  be  inclnded  In  tiie 
will,  because  be  felt  they  would  cause  Qie 
executors  trouble  if  th^  were  omitted.  He 
says  the  anticipated  trouble  was  tlie  prin- 
cipal reason  for  the  advice  he  gave  his 
uncle.  English  Anderson  further  testifies 
that  Us  undie  once  said  tliat,  after  he  had 
advised  blm  to  Change  his  will' so  as  to  in- 
clude M&ton  Andersm's  children  as  devisees^ 
bis  uncle  said  be  wanted  to  chai^  Us  will, 
but  be  was  so  old  he  ms  afraid  to  do  sa 
He  did  not  say  anytUng  about  Albert  Clay 
in  that  connection.  Finally,  Eingllsh  Ander- 
son closes  his  testimony  upon  this  subject 
as  fallows:  **Q.  Were  yon  here  in  tovrn  the 
day  the  ^rill  was  probated?  A.  Yes,  sir.  Q. 
Did  you  see  Mr.  Albert  COay  Out  day?  A. 
Tes,  sir.  Q.  Did  you  talk  to  him  about  tba 
will?  A.  Tea,  sir.  Q.  Did  he  say  anything 
to  you  with  reference  to  tbe  matter  of  leaT- 
ing  out  Milton  Anderson's  children?  A.  Tea^ 
sir;  when  we  first  read  it  I  asked,  'Cousin 
Ab.,  why  do  you  ret&on  he  cut  Dnde  lOlton^ 
children  outf  He  said,  *Why,  he  did  not  be* 
lieve  Uiey  were  hla  children.'  Q.  Did  you 
say  anything  more  to  Mr.  Clay  about  it  then? 
A.  Wdl,  it  was  a  surprise  to  me.  Q.  What 
did  you  say  to  blm?  A.  I  dldnt  say  any- 
thing just  at  that  time  that  I  rememb^  ot 
I  never  dreamed  of  such  a  thing.  Q.  Had 
you  ever  heard  that  mentioned  in  any  of  the 
family  connection?  A.  Had  not  Q.  In  the 
family  history  at  that  time?  A.  Did  not 
Q.  Mow,  Mr.  Andoson,  did  any  of  tiiese 
other  devisees,  Mr.  Chenault  the  executor, 
or  any  of  the  devisees  in  Montgomery  county 
or  out  West,  make  a  baUt  of  visiting  bim? 
A.  No,  my  father  and  grandfother  both 
advised  me  not  to  go  to  see  him.  Q.  Why? 
A.  Tbey  dldnt  like  him.  Q.  Was  there  a 
friendly  rdation  existing  between  him  and 
tbe  rest  of  his  family?  A.  Well,  he  was 
selfiidi  and  was  clos&  I  dont  tbliik  any  of 
them  thought  very  much  of  him.  Q.  Did  any 
of  th«n  visit  him,  so  far  as  you  know?  A. 
I  don't  think  so.  I  think,  maybe,  Untde  Jo's 
widow  has  been  down  to  see  him,  or  some- 
thing of  that  kind."  But,  In  an  earlier  stage 
of  his  testimony,  English  Anderson  bad  tes- 
tified as  follows:  "A.  Whoi  the  will  was 
read,  I  wasnt  very  much  pleased  with  it, 
and  tboi^fat  at  the  time,  maybe,  I  wouldnt 
qualify  as  executor.  Me  and  Ak  Clay  talked 
about  it  at  the  time.  He  would  not  He 
said  that  he  had  claims  gainst  It  And  I 
bad  beard  Uncle  Alex,  talk  a  great  deal,  and 
I  thought  possibly —  Q.  Tell  what  was  said. 
Did  you  tell  than  what  your  wishes  w&e 
about  this  matter?  A.  About  being  cut  out 
of  the  wlU?  Q.  Tea.  A.  Tes,  sir.  Q.  Did 
you  say  to  them  whether  they  ought  to  re- 
sist the  will?  A.  I  told  everybody,  from 
Uncle  Alex,  himself  clear  down.  I  had  heard 
my  father  and  my  grandfather  talk  aboat 
this,  and  I  never  questioned  but  what  tbey 
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were  Hilton  Andnaon'B  dUMim,  and  there's 
none  in  Siy  ndntt  lum,  citber,  genaemen." 

Without  nndertaUns  to  reconcile  these 
statements  as  to  wbat  English  Anderson 
knew  concerning  the  Idstory  <^  Us  Uncle 
Hilton's  ftmlly.  It  Is  tmt  reasonable  to  con- 
dnde  therefrom  that  the  paternity  oi  Mil- 
ton's children  had  been  discussed  In  the 
fandly  generally* 

This  Is  all  the  testimony  bearing  npon  the 
subject  of  undue  Inflnence,  and  In  our  opin- 
ion It  amounts  to  nothing.  Taking  the  tes- 
timony as  true,  It  only  shows  that,  while  the 
testator  was  friendly  to  Albert  A.  Clay  and 
his  family  by  reason  of  tbdr  long  Intimate 
business  rations,  he  did  not  rely  upon  his 
advice  or  judgment  any  more,  and  perhaps 
not  as  much  as  he  relied  npon  the  Judgment 
of  English  Anderson.  Furthermore,  accord- 
ing to  the  testimony  of  some  of  the  witnesses, 
the  testator  was  suspicions  of  Albert  Clay, 
and.  If  that  were  true,  he  certainly  was  not 
influenced  by  him.  When  the  testator  came 
to  lease  bis  land  to  Albert  Clay,  he  called  In 
English  Anderson  as  his  advisor.  There  Is 
no  evidence  whatever  even  tending  to  es- 
tablish the  claim  of  contestants  that  Albert 
Clay  had  Influenced  his  uncle  to  omit  the 
Milton  Anderson  children  from  his  wllL 
Here  snspldona  and  opinions  are  not  evi- 
dence. 

[I J  In  GbUder's  fix'r  v.  Cartwrigbt.  136 
Ky.  SOS,  124  S.  W  804,  we  laid  down  the  fol- 
lowing rule  as  to  the  character  of  evidence 
necessary  to  establish  undue  Influeuce  in  the 
execution  of  a  will:  "The  rule  Is  well  set- 
tled that,  after  due  execution  Is  proved  by 
the  propounders,  the  burden  of  showli^  that 
the  Instrument  Is  Invalid  because  procured 
by  the  exerdse  of  undue  influence  Is  upon 
the  contestants.  This  must  be  shown  by  evi- 
dence at  least  tending  to  establish  that  undue 
inflnence  was  exercised  upon  tbe  testator. 
It  Is  not  sufficient  that  It  be  shown  that 
there  was  an  opportunity  to  exercise  undue 
kifluence,  or  that  there  was  a  i>osBlblllty  that 
it  was  exercised;  some  evidence  must  be  ad- 
duced showing  that  such  Influence  was  ex- 
erclsed.  The  law  permits  the  owner  of  prop- 
erty, who  la  of  sound  mind  and  disposing 
memory,  to  transmit  his  property  by  last  will 
and  testament  In  such  manner  as  pleases 
him.  and  Juries  are  not  permitted  to  make 
for  him  a  will  that  accords  with  their  Ideas 
of  Justice  and  propriety;  nor  are  they  per- 
mitted to  suspect  away  tbe  right  of  the  tes- 
tator to  dispose  of  his  property  In  accord- 
ance with  bis  own  will  and  desire." 

And  In  Raison  v.  Ralson,  148  Ky.  120,  146 
S.  W.  402,  we  further  said:  "It  is  admissi- 
ble to  show  the  mwtal  condition  of  the  tes- 
tator at  the  time  the  will  la  made  and  his 
aoaceptlblllty  to  influence  by  which  be  was 
surrounded  at  the  Ume;  but  It  must  be  ac- 
companied  by  some  other  evidence  that  the 
will  was  executed  as  tbe  result  of  undue  In- 


flnenoe,  before  tbs  case  wtD  be  pemdtted  to 
go  to  the  Jury." 

Clark  Tonng'B  ExX  146  Ky.  S77, 142  8. 
W.  1082,  ia  similar  to  the  case  at  bar.  In  the 
fiict  that  the  evldenee  was  there  held  insuf- 
ficient to  take  the  case  to  the  Jury,  and  a 
peremptory  instruction  was  glvoi  directing 
the  eatabllduient  of  the  wllL  Moreover,  an 
examinatloD  of  tbe  testimony  as  outlined  in 
the  opinion  In  that  case  will  show  that  there 
was  perhaps  more  evidence  there  tending  to 
show  undue  inflnence  than  there  is  In  the 
case  at  bar.  Nevotheless,  In  sustaining  tbe 
pwemptory  Instruction  in  that  cas^  we  said: 
"That  a  father  may  tbhik  It  best  to  transfer 
a  feeble-minded  child  tn»n  one  InaUtution  not 
specially  provided  with  faculties  for  instruct- 
ing tbe  child,  to  another  created  and  maintain 
by  the  state  for  eAicatlng  children  so  afflicted. 
Is  not  in  our  oplnlim  evldoice  at  undue  in- 
fluence <m  the  part  of  the  penaa  who  aug* 
gests  the  propriety  of  such  action.  Nor  can 
a  father  be  said  to  be  the  subject  of  undue 
influence  fbr  yielding  to  tbe  sfuxestlon  that 
his  young  daughter  be  kept  at  b<ane  and  In- 
structed la  music  by  a  teacher  In  a  large 
dty  like  Louisville  In  preference  to  soidlng 
her  to  Cincinnati  for  that  purpose.  Here 
then  we  have  a  case  predicated  on  opinions 
based  either  on  the  Inequality  of  the  will,  or 
the  two  drcumstanoes  above  referred  to.  As 
neither  tbe  Inequality  of  the  wUl  nor  the 
circumstances  ref^red  to  are  sufficient  to 
show  undue  Influence  or  mental  Incapacity, 
it  follows  that  opinions  based  therepn  are 
likewise  insufficient  for  that  purpose.  Smith 
T.  Commonwealth,  129  Ky.  433  [112  S.  W. 
616,  33  Ky.  Law  Rep.  998];  Sanders  v. 
Blakeley  [SS  8.  W.  10],  21  Ky.  Law  Sep. 
1B21;  Bush  V.  Lisle,  89  Ky.  893  [12  S.  W. 
762,  11  Ky.  Law  Bep.  708].  Nor  does  this 
conclusion  conflict  with  the  scintilla  rule,  for 
that  rule  requires  some  evidence  even  though 
it  be  sUght;  and  by  evidence  Is  meant  some- 
thing of  substance  and  relevant  consequence, 
and  not  vague,  uncertain,  or  irrelevant  mat- 
ter not  carrying  the  quality  of  proof,  or  hav- 
ing fitness  to  Induce  conviction.  Minn  ha  n 
V.  Orand  Trunk,.  188  Fed.  87  [TO  a  a  A. 
463]." 

[2]  TTnder  the  rule  above  announced,  there 
was  not  sufficient  testimony  to  carry  the 
case  to  the  Jury,  and  the  circuit  Judge  prop- 
erly 80  ruled. 

Judgment  affirmed. 


UAimN  T.  BATD8  et  aL 
(Court  of  Appeals  of  Kentocky.    Hay  80, 

loia) 

Afpui.  AifD  Ebbob  (I  614*)— Revikw— Rec- 

OBO — CONTKHTS — CoUBT  RuLBS. 

Court  of  Appeals  role  7  (164  S.  W.  vill) 
provides  that  when  the  record  on  a  former  ap- 
peal in  the  same  esse  is  necessary  to  the  deci- 
sion of  a  Bobaeqaent  appeal,  or  when  the  record 


•Tor  other  cmm  sm  mid*  topic  moA  Motion  HtTHBBB  In  Doe.  Dig.  A  Axa.  Dlf.  K«r*Mo.  8«rtM  *  Rvp'r  XndUM 
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alreadr  in  this  court  hy  appeal  is  made  part 
of  the  record  in  anotber  case,  and  not  copied 
into  the  transcript,  the  appellant's  attorney 
miut  see  to  it,  OD  pain  ot  having  the  appeal 
diamissed,  that  such  old  record  is  placed  with 
the  new  record  before  the  cause  Is  submitted. 
Held  thatj  wbere  on  a  prior  appeal  in  an  ac- 
tion to  quiet  title  a  jnd^ent  was  reversed  and 
the  trial  court  directed  to  qaiet  M.'s  title  to 
the  "land  in  controversy,"  and  on  a  further  ap- 
peal it  was  claimed  that  the  court  entered  a 
judgment  quieting  M.'s  title  to  certain  describ- 
ed land,  which  appellant  claimed  did  not  em- 
brace the  "land  in  controversy,"  or  at  least  a 
part  of  it,  but  the  record  contained  nothing  to 
show  what  land  was  "in  controversy"  on  for- 
mer appeal,  and  the  record  on  snch  appeal  was 
not  a  part  of  the  record  on  the  present  appeal, 
the  latter  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Apireal  and 
Error.  Cent  Dig.  K  2330,  2331;  Dec.  Dig.  S 
514.*] 

Appeal  from  drcnit  Court,  Letcher  County. 

Action  by  Allen  Martin  against  Robert 
Bates  and  oQiers.  From  a  jodsm^t  In  fa- 
vor of  defendants,  plaintiff  aj^waUk  Dis- 
missed. 

B.  O.  BittsheaTB,  of  'Wbitesbnrg,  for  ap- 
pellant B.  Monroe  Fldda,  at  WUtesbnrg, 
and  Dfahman,  nnsley  &  Dlsbman,  of  Bar- 
bonrrltle,  for  appdieea. 

TURNER,  J.  miB  case  has  heretofore 
beoi  In  this  court  nndw  the  style  of  Hartin 
Bentl^  et  aL,  and  the  opinltni  will  be 
found  In  124  8.  W.  878.  court  reversed 
the  Judgment,  and  directed  the  entnlng  of 
a  Judgment  quieting  Martin's  title  **to  the 
land  In  controversy." 

Upon  the  return  of  the  case  the  court  ot- 
tered a  Judgment  quieting  Martln'a  title  to 
a  certain  described  tract  of  land,  which  the 
appellant  claims  does  not  embrace  the  land 
"in  controversy,"  or  at  least  all  of  it  But 
this  record  does  not  contain  any  of  the 
pleadings  or  exiilblts  showing  what  land 
was  "in  controversy"  on  the  former  appeal, 
embracing  only  the  orders  and  Judgment 
entered  since  the  return  of  the  case  to  the 
circuit  court  The  record  on  the  former  ap- 
peal is  not  a  part  of  and  has  not  been  plac- 
ed with  the  record  on  this  appeal. 

Printed  rule  7  of  this  court  (IM  8.  W. 
vlli),  is  as  follows:  "When  the  record  of  a 
former  appeal  in  the  same  cause  Is  neces- 
sary to  the  decision  of  a  subsequent  ap[>eal, 
or  when  a  record  already  In  this  court  is 
made  part  of  a  record  in  another  case,  and 
not  copied  into  the  transcript,  the  attorney 
for  the  appellant  must  see  to  it,  on  pain  of 
having  the  appeal  dismissed,  that  such  old 
record  is  placed  with  the  new  record  before 
the  cause  is  submitted." 

There  being  nothing  before  us  by  which 
we  may  determine  whether  the  ludgment 
last  entered  In  the  circuit  court  is  a  com- 
pliance with  the  mandate  of  tliis  court  and 
the  above  rule  not  having  been  complied 
with,  we  have  no  alternative  except  to  dis- 
miss the  appeal ;  and  It  Is  ao  ordwed. 


McINTYBB  T.  OOMMONW  EAI/TH. 

(Oonrt  of  Appeals  of  Kentad?.   May  20, 

191S.) 

1.  OsnaiiAL  Law  (}  166*>— "Foaicn  Jiop- 
abdt"— What  Cokstttutes. 

To  constitute  "former  Jeopardy,"  it  mnst 
appear  that  in  each  prosecution  the  accused,  ttie 
sovereignty  whose  law  has  been  violated,  and 
the  offense,  not  only  as  to  the  act  but  as  to  the 
crime,  were  Identical. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  f|  290-298 ;  Dec.  Dig.  !  165.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3802-3811.] 

2.  CBiumAi,  Law  (f  1201*)— Puwishioent— 
HABrrnAi.  Obikthauu 

Ky.  St  I  1130,  known  as  the  Habitual 

Criminal  Act  relates  solely  to  the  punishment 
of  crimes. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8264 ;  Dec.  IMg.  }  1201.*] 

8.  Cbiminaz.  Law  (I  1206*)— Punishmkht  as 

EuifENT  or  OmnsK. 

The  penalty  imposed  for  a  violation  of 
law  does  not  constitute  an  elemrat  or  ingredi- 
ent of  the  offense. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8268,  8270;  Dee.  Dig.  | 
1206.*] 

4.  WOBDS  AND  PrBABES— "CaiHK." 

A  "crime"  or  misdemeanor  is  an  act  com- 
mitted or  omitted,  in  violation  of  a  public  law 
either  forbidding  or  commanding  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1736-1740;  voL  8,  p. 
7623.] 

6.  WOBDB  AlTD  PhBASBS— "PDNIBHHXnT.*' 

"Ponishment"  Is  pain,  saflFering,  loss,  con- 
finement or  other  penalty  inflicted  on  a  person 
for  a  crime  or  offense  by  the  authority  to  which 
the  offender  is  subject:  a  penalty  Imposed  in 
the  enforcement  or  appllcatum  of  law. 

[Ed.  Not&— For  other  definitions,  see  Wwds 
and  Phrases,  vol.  7,  pp.  5^,  9851 ;  toL  8,  p. 
77T5.] 

6.  Cbdiinai.  Law  (|  196*)  — Fokmes  Jeop- 

ABDT— PDIflSHianT    OW    HABITnAZ.  CUMI- 

nALS. 

That  accused  was  Indicted  for  an  offense 
in  which  the  babitaat  criminal  act  (Ky.  St  i 
1130)  was  pleaded  does  not  bar  the  pleading  <« 
such  act  in  a  prosecution  for  a  sul»equent  at' 
fenee,  since,  punishment  not  being  an  elonent 
of  the  offense,  there  is  a  lack  of  Identity  of  of- 
fenses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  382,  883 ;  Dec.  Dig.  1 19S.*] 

7.  Cbiuinal  Law  19S*)— Fobhbb  Jbop^ 
ABDT— PimnBlIXHT  Or  HABmTAI.  Ooifi* 
HALS. 

Neither  can  the  contoition  of  former  jeop- 
ardy be  sustained  on  the  theory  of- prior  adjudi- 
cation, as  a  matter  ia  issue  incidental  to  tiie 
main  qnestlon,  rince  the  name  of  accused  in  tiie 
indictment  is  descriptive,  and  affords  means  of 
his  identity,  while  the  added  charges  of  former 
convictions  are  but  descriptive  of  a  class  of  of- 
fenders ;  the  latter  being  ao  Issue  wholly  col- 
lateral to  tiie  main  question  of  Uie  ausiti  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Crimlnil 
Law,  Gent  Dig.  |}  882,  883 ;  Dec.  Dig.  1 189.*] 

Appeal  from  Circuit  Court,  Nelson  County- 
Andrew  Mclntyre  was  convicted  of  mali- 
cious wounding  wltb  Intoit  to  kUl,  and  be 
appeals.  Affirmed. 


•ror  other  aasaa  ■••  sun*  to^  and  SMtlon  NVMBBB  tn  Dee.  DUt.  *  AsL  Dig.  Kv-No,  fiarias  *  aip*r  Xsimi 
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Omo  W.  Stanley,  E.  N.  Fulton,  and  Fulton 
&  McGinnls,  all  of  Bardstown,  for  appellant 
James  Qarnett,  Atty.  Qen^  and  D.  O.  Myatt, 
Asst  Atty.  Oen^  for  the  Gommonweartb. 

I^ASSING,  J.  Andrew  Mclntyre  was  In 
1912,  in  the  Nelson  clrcalt  court,  Indicted, 
tried,  conricted,  and  sentenced  to  serve  a 
life  term  In  the  state  penitentiary,  for  the 
offense  of  maUcioos  wounding  with  intent  to 
bill.  Coupled  with  the  charge  were  allega- 
tions in  B^iarate  counts  of  prior  couTlcttons 
of  three  successlre  felonies,  the  first  in  1905, 
and  the  second  and  third  In  1907  and  1910, 
respectlTely.  Upon  the  trial  the  defendant 
pleaded  not  guilty  to  the  first  count  of  the 
Indlctmott,  and  to  the  second,  tlilrd,  and 
fourth,  he  entered  a  plea  of  formw  Jeopardy. 
In  this  plea  it  is  alleged  that  in  1912  he  was 
acquitted  of  an  accusation  of  burglary  under 
an  indictment,  in  which  the  charge  was 
coupled  with  aUegatlons  of  the  defendant's 
former  conviction  of  the  same  three  felonies 
here  charged,  and  that  In  1910  he  was  con- 
victed of  the  offense  of  chicken  stealing  under 
an  indictment  in  which  the  charge  was  cou- 
pled with  allegations  of  the  Identical  for- 
mer  convictions  for  felony  as  here  charged  in 
the  second  and  third  counts  of  the  indicts 
ment.  The  Jury  In  that  case  rendered  the 
following  verdict:  "We,  the  jury,  find  the 
defendant  gnll^  of  chiiAai  stealin^^  and  fix 
his  punishment  at  cottflnement  In  the  pen- 
itentiary for  two  years."  The  trial  court 
sustained  a  demurrer  to  this  plea  of  former 
Jeopardy.  Motion  and  gronnds  for  a  new 
trial  haring  been  orermled,  die  defendant 
appeals.  Several  errors  are  alleged  In  the 
motion  for  new  trial,  but  only  one  of  them  Is 
serionaly  urged  as  ground  tot  reversal,  viz., 
«Tor  of  the  court  in  snstalnlng  a  demnrrar 
to  the  plea  of  former  Jeopardy. 

[1]  It  is  iudstfid  that  the  issue  of  former 
convictions  ct  appellant  for  felony  having 
been  submitted  to  and  determined  by  a  Jury 
In  a  former  ivoceedlng,  the  aeUon  of  the 
court  In  the  case  at  bar,  in  submitting  the 
identieal  Issue  on  the  same  facts,  was  in 
Eolation  of  his  right  not  to  be  twice  pursued 
for  the  same  offense.  For  a  plea  of  former 
Jeopardy  to  avail,  It  must  appear  that.  In 
eadi  prosecution,  the  accused,  the  soverdgn- 
ty  whose  law  has  been  -violated,  and  the  of- 
fense, not  <nily  as  to  the  act  but  as  to  the 
crlm^  were  identical.  Here  the  accused 
and  the  sovereignty  were  the  same,  and  the 
charges  as  to  former  omvletions,  together 
with  the  proof  in  their  support,  were  identi- 
cal. If  section  IISO,  Kentucky  Statutes, 
known  as  the  *^Utual  Criminal  Act,"  mere- 
ly imposes  a  severer  penalty  for  sutwequent 
offenses,  the  plea  of  former  ^wpnUj  is  with- 
out avail,  unless  the  punishment  oonstitntes 
an  element  of  the  offense.  ■ 

lt\  That  section  1130  relates  solely  to  the 
punishment  of  offenses  is  no  longer  a  dis- 
puted question  in  this  or  other  Jurisdictions, 


where  similar  statutes  prevalL  In  Hyser  v. 
Commonwealth,  116  Ky.  410,  76  S.  W.  174, 
25  Ky.  Law  Rep.  606,  this  court  in  comment- 
ing on  this  section  said:  "The  validity  of 
this  statute  has  been  repeatedly  upheld  by 
this  court  upon  the  ground  that  It  is  not  In 
violation  of  the  constitutional  provision  that 
no  one  for  the  same  offense  shall  be  twice 
put  In  Jeopardy.  The  Increased  punishment 
is  not  for  the  former  offenses,  but  the  pre- 
vious convictions  merely  aggravate  the  last 
offense  and  add  to  its  punishment  The  ac> 
cused  Is  not  required  to  answer  to  the  for- 
mer forges  and  defend  against  them.  Noth- 
ing is  heard  in  reference  to  the  former  trials 
save  the  fact  of  conviction." 

The  Washington  Supreme  Court  in  State 
V.  Le  Pitre,  M  Wash.  166,  103  Pac.  27,  18 
Ann.  Ca&  922,  having  under  consideration  a 
similar  statute,  said:  "The  habitual  crim- 
inal statute  is  a  thing  of  modern  creation, 
and  while  there  are  many  rules  of  law  which 
may  seem  Inconsistent  with  Its  purpose  and 
the  procedure  adopted  to  compass  it,  it  is 
nevertheless  sound  in  principle  and  sustain- 
ed by  reason.  Aside  from  the  offender  and 
his  victim,  there  is  always  another  party 
concerned  ip  every  crime  committed,  the 
state;  and  It  does  no  violence  to  any  con- 
stltutlonal  guaranty  for  the  state  to  rid  it- 
self of  depravity  when  Its  efforts  to  reform 
have  failed.  Tiie  act  Is  not  ex  post  facto.  It 
does  not  deny  the  right  of  trial  by  Jary. 
It  does  not  put  the  offender  twice  In  Jeopar- 
dy.. It  does  not  infilct  a  double  punishment 
for  the  same  offense,  or  Inflict  a  cruel  or 
unusual  punishment,  or  impose  a  penalty  for 
crimes  committed  outside  the  state.  It  mere- 
ly provides  an  Increased  punishment  for  the 
last  offense." 

It  is  therefore  well  settled  that  the  act 
under  consideration  simply  provides  an  in- 
creased severity  of  punishment  for  subse- 
quent offenses.  Hemdon  v.  Commonwealth, 
105  Ky.  197,  48  S.  W.  989,  20  Ky.  law  Rep. 
1114,  88  Am,  St.  Rep.  303,  and  authorities 
there  dted.  This  section  of  the  statutes  re- 
lates solely  to  punlsbment,  and  is  to  be  read 
in  connection  with  every  other  felonious  stat- 
ute. When  so  read,  three  degrees  of  punish- 
ment are  provided,  and  the  severity  of  the 
penalty  to  be  Imposed  depends  upon  the  class 
or  grade  of  the  offender  with  reference  to  his 
habits  of  lawlessness. 

[I-I]  Now,  does  the  i)enalty  Imposed  for  a 
violation  of  law  constitute  au  element  or  in- 
gredient of  the  offense?  "A  crime,  or  mis- 
demeanor. Is  an  act  committed,  or  omitted, 
in  violation  of  a  public  law,  either  forbid- 
ding or  commanding  It"  4  Blk.  Comm.  5. 
Substantially  this  form  of  definition  of  a 
public  offense  has  been  adopted  by  the  tex^ 
writers  on  Criminal  Law.  Punishment  is 
defined  in  12  Cyc.  953,  as  "pain,  suffering, 
loss,  confinement  or  other  penalty  inflicted 
on  a  person  for  a  crime  or  offense  by  the* 
authority  to  which  the  offender  is  subject; 
a  poialty  Imposed  In  the  enforcemeat  or  ap- 
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pUcatton  of  law.**  It  Is  apparent  from  these 
defluittons  that  the  Tmlawfalnesa  of  acts  or 
condnct  resalta  from  the  prohibition,  and 
not  from  the  penalty  Imposed.  The  object  of 
the  penalty  Is  to  deter  lawlessness,  and  when 
It  Is  imposed  to  reclaim  the  offender  from 
his  criminal  tendencies.  Upon  the  plea  of 
not  guilty,  the  punishment  for  the  offense 
charged  is  not  in  Ifisite.  Under  the  issue 
thus  raised,  no  evidence  affecting  the  penalty 
is  permitted.  ^Cme.  under  the  habitual  crim- 
inal act  charges^  proof  and  finding  of  for- 
mer coDTictlons  are  required,  but  this  is  an 
Issue  apart  from  and  incidental  to  the  ques- 
tion of  guilt  of  the  offense  chained,  and  Is 
fpr  the  Koldance  of  the  tribunal  appointed 
to  impose  the  penalty.  In  the  event  of  con- 
viction. 

[1, 7]  The  punishmoit  ctnistltntlng  no  ele- 
ment or  Ingredioit  the  offense  vrith  which 
appellant  1b  hen  diarged,  or  that  for  which 
be  bad  been  theretofore  tried,  it  follows  that 
the  identity  of  the  offenses,  a  necessary  de- 
ment in  a  valid  plea  of  fbrmer  Jeopanly,  Is 
lacking,  and  the  trial  court  correctly  ruled 
In  sustaining  a  demurrer  to  said  plea. 

Nor  can  the  contentton  of  counsel  tor  ap- 
pellant l>e  sustained  upon  the  theory  of  prior 
adjudication  of  a  matter  in  Issue  inddoital 
to  the  main  Question.  Section  1130  provides 
a  punishment  for  a  class.  The  name  of 
the  accused  In  the  indictment  Is  descriptive 
and  affords  a  means  of  his  Identity.  The 
added  charges  ot  former  convicttons  for 
felony  are  but  descriptive  of  a  class  of*  of- 
fenders. The  one  allegation  18  individual 
identity ;  the  other  ia  class  identity.  If  his 
class  identity  is  put  in  issue,  evidence  of 
prior  convictionB  is  Introduced,  not  upon  the 
idea  that  he  is  in  fact  guilty  of  the  acts 
constituting  the  crime  for  which  he  was 
convicted,  but  upon  the  mere  fact  that  he 
has  been  convicted  of  a  felony.  This  fact,  If 
true,  establlsbes  the  class  identity  of  the 
accused,  an  issue  wholly  collateral  to  the 
main  question  on  the  merits  of  the  case. 
The  individual  Identity  of  the  accused  is 
necessarily  an  issue  in  the  trial  of  every 
criminal  case.  Had  this  Issue  been  serious- 
ly nrged  on  the  trial  In  the  prosecution  of 
appellant  for  chicks  stealing,  and  again 
urged  here,  would  the  commonwealth  have 
been  permitted  to  say  in  the  case  at  bar 
that  that  matter  had  been  determined  ad- 
versely to  appellant,  and  that  he  was  etitop- 
ped  to  assert  to  the  contrary  in  any  subse- 
^quent  prosecution  in  this  commonwealth? 
If  his  credibility  as  a  witness  had  been  at- 
tacked in  the  former  prosecution,  would  the 
commonwealth  have  bera  permitted  to  insist 
in  the  case  at  bar  that  he  had  been  adjudg- 
ed unworthy  of  belief,  and  to  introduce  the 
records  in  that  case  to  prove  that  fact? 
Manifestly  the  ends  of  Jnstice  will  not  per- 
mit the  parties  to  a  Judicial  proceeding  to 
be  precluded  by  Judgment  on  an  issue  so 


collateral  to  the  main  questicm  as  that  of 
class  id^tity.  Such  mattm  are  not  pre- 
cluded by  the  Judgment 

Appellant  is  shown  by  the  record  to  be 
of  that  class  of  offenders  too  depraved  and 
too  dangerous  to  be  at  large.  Tlie  punish- 
ment he  has  heretofore  received  seons  to  liave 
been  insufficient  to  restrain  hia  vidoua  pro- 
peneitlee.  The  suprraie  purpose  of  the  law, 
which  is  to  prevent  crim^  would  in  his  case 
utterly  fail  without  the  statute,  whose  s^ 
verity  has  been  pronounced  upon  him  by  a 
fair  and  impartial  tribunal. 

Finding  no  error  In  the  record  prejudicial 
to  appeilantp  the  judgm^t  is  affirmed. 


T.  B.  JONES  &  CO.  V.  FERRO  GONGBETB 
CONST.  CO.  et  aL 

(Conrt  of  Appeals  of  Kentucky.   May  2T, 
1913.) 

1.  Municipal  Oobpokatioitb  (|  *- 
NxouQKHCB  of  EuplotAb— Liabzutt. 
A  dty  is  not  liable  for  the  negligence  of 

its  servantB  in  the  discharge  of  ita  BOv«m- 

mental  functions. 
[Ed.  Note.— For  other  cases,  see  Municipal 

GorpoTsCions,  Cent  Di»  |f  l&iBS,  iBO^;  Dee. 

Dig.  I  74BH.*1  *  w  ™^ 

SL  Bhiitbht  Douaiit  ({  2*)— What  Comn- 

TUTES  Taking  or  Pbopebtt. 

Const  {  242,  reaoirinr  monldpal  corpora- 
tiona,  invested  with  tne  prmlege  of  taking  pri- 
vate properQ'  for  public  use,  to  make  compeit- 
aatlui  for  property  taken.  Injured,  or  destroy- 
ed, refers  to  proper^  taken  under  the  power 
of  eminent  domain,  and  does  not  refer  to  prop- 
erty which  baa  not  been  taken  and  conld  not  be 
taken  under  the  power  of  emiuent  domain,  and 
does  not  make  a  dty  liable  for  injuxr  to 
property  Inflicted  by  the  negligence  of  its 
servants  where  the  dty  discharged  a  govern- 
mental fnnction. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Donudn,  Cent  Dig.  ff  8-12;  Dea  Dig.  |  2;* 
Mtmidpfd  Corpontiona,  Cent  Dig.  |  816.] 

3.  MUNICIPAI.  COBFOBATIONB  (S  751*}— NKO- 

LiGENCE  or  Employes— LiABiLiTT. 

Where  the  Loi^ville  sewerage  commission, 
adopting  plana  for  the  construction  of  a  eys* 
tern  of  sewers,  let  sections  tbere<rf  to  sepa- 
rate contractors,  it  was  not  liable  for  the  neg- 
ligence of  a  c<mtractor  causing  Injury  to  an- 
other contractor,  whether  the  contractors  be 
treated  as  independent  cootractors  or  the  aerv- 
ants  of  the  commlasion,  for  the  funds  of  the 
commission  created  to  supply  the  dty  with  an 
adequate  sewer  system  could  not  be  devoted  to 
other  purposes  without  liolating  Const  |  180^ 
declaring  that  no  tax  levied  and  collected  for 
one  purpose  sliall  be  devoted  to  another. 

[Ed,  Note.— For  other  eaaes,  see  Municipal 
Corporations,  Gent  iHg.  U  1680-1S82;  Dee. 
Dig.  S  751.*] 

4.  Municipal  Cobporations  <|  876*)— Pdbuo 

IMPBOYKMBHTS— COWTBACTOaa— LlABnJTT. 

Contractors  to  construct  dilEerait  eeetMiDS 
of  a  sewer  system  of  a  city  muet  each  exerda* 
such  care  for  the  protection  of  the  other  as  a 
man  of  ordinary  prudence  would  use  for  his 
own  protection  under  like  drcnmstances,  and 
a  contractor  is  Uable  for  netfUgence  oansiDg  in- 
jury to  another  contractor. 

[EM.  Note^For  oUter  eases,  see  Mnoldpal 
C^^ratlons,  Cent  Dig.  H  011-013;  Dec  Ing. 
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Appeal  from  Clrciilt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Actl(Hi  by  T.  B.  Jones  &  Co.  against  the 
Ferro  Concrete  Construction  Company  and 
another.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.  Rer^aed  and  remanded 
for  furtber  prooeedlngB. 

Shelld  A  Gampb^  and  Gamtoi  B,  Mo* 
Atee,  all  of  LoulBTllle,  for  appellant.  B.  P. 
Htunphrey,  John  Marahall,  and  Wm.  W. 
Crawford,  all  of  Loulsrllle,  for  appellees. 

HOB80N,  G  J.  The  commissioners  of 
wwerage  of  LonisrlUe,  acting  under  the  stat- 
ute* made  plans  for  the  construction  of  a 
system  of  sewers,  divided  the  sewers  into 
sections,  and  took  bids  for  the  construction 
of  the  different  sections.  One  of  the  largest 
sewers  was  the  Southern  Onttell,  extending 
westwardty  through  the  sonthem  part  of 
the  city  and  emptying  Into  the  Ohio  river 
west  of  the  dty.  Section  A  of  this  sewer  ex- 
tended from  the  river  to  the  east  bank  of 
Paddy's  run;  section  B  extended  from  the 
east  bank  of  Paddy's  run  to  Thirty-Second 
street  and  Woodland  avenne.  Section  A 
was  let  to  the  Ferro  Concrete  Gonstractlon 
Company;  section  B  to  T.  B.  Jones  ft  Co. 
Paddy's  run  is  one  of  the  old  natural  sewers 
of  the  dty  which  carries  off  the  water  from 
a  large  water  shed.  The  line  of  the  proposed 
Southern  Onttell  sewer  crossed  Paddy's  run. 
At  this  point  Paddy's  run  Is  over  100  feet 
wide  and  26  feet  deep  from  the  top  of  the 
bank  to  the  bottom.  At  ordinary  times,  the 
water  in  Paddy's  run  is  only  a  foot  or  two 
deep,  but  in  case  of  a  heavy  rainfall  a  sr«at 
quantity  of  water  is  collected  In  it 

T.  B.  J<nie8  &  Go.  began  to  work  on  section 
B  before  work  was  begun  on  section  A. 
Tbc7  sank  a  wooden  sbeathlng  of  heavy 
planks  about  five  feet  east  of  the  b^inning 
point  of  section  B,  and  then  began  excavat- 
ing eastwardly.  They  built  In  the  western 
end  of  the  sewer  a  brl^  bulkhead  witti  Fort* 
land  cement,  whidi  was  attached  to  the  aide 
walls.  This  bulkhead  was  a  few  feet  east  of 
the  wooden  sheathing ;  the  oitire  space  be- 
tween being  filled  with  dirt  The  bulkhead 
was  braced  inside  the  sewer  with  heavy 
timbers;  its  purpose  being  to  keeqp  the  water 
of  Pad^fl  run  from  getting  into  ttie  sewer 
In  time  of  freshet  The  sewer  contained  a 
great  deal  of  madilnery  and  other  pnnwrty 
.  of  the  contractors,  and  at  its  com^tlon  was 
to  be  inspected  before  acc^rtance,  and  thoe- 
fore  it  was  necessary  to  have  it  dean  and  in 
good  oimditlon  erei^  way.  Wben  tbe  Jmes 
Cnnpany  had  completed  tbedr  sewer  for  a 
of  abont  1,600  feet  east  of  the  be- 
ginning ptrfnt  on  Paddy's  run,  and  were  ex- 
toidlng  their  excavation  further  to  the  east, 
the  Ferro  Concrete  Omutruetlon  Company 
was  likewise  coming  eastward  with  its  work 
on  section  A.  beginning  at  tbe  rivw.  In 
February,  1000,  it  undertook  to  cross  Pad- 
dy's ran;  the  ptans  here  requiring  tiiat  the 
sewer  should  lie  wholly,  or  almost  wholly, 


below  the  bed  of  the  creek.  To  this  end  the 
Ferro  Concrete  Construction  Company  be- 
gan excavating  across  the  bed  of  the  creek ; 
the  dirt  taken  out  beli^  dropped  In  tbe  creek 
bed  below  the  excavation  and  by  the  side  of 
It.  ExcavatloDs  were  also  made  in  both 
banks,  and  this  dirt  was  also  piled  in  the 
creek  bed.  In  excavating  on  the  east  bank, 
they  went  across  the  Jones  line  and  removed 
the  sheathing  and  aU  the  dirt  In  front  of  the 
Jones  brick'  bulkhead.  The  dam  In  the  creek 
formed  from  the  dirt  th^  took  out  became 
30  or  35  feet  high  above  the  excavation  bot- 
tom. To  carry  off  the  waters  of  Paddy's 
run  two  12-inch  tiles  were  laid  down  when 
the  excavation  was  begun,  but  the  earth 
Etpread  out  so  at  the  bottom  that  these  pipes 
were  more  or  less  obstructed.  In  this  con- 
dition of  things,  there  were  heavy  rains  in 
February  from  which  a  large  quanUtT  of 
water  accumulated  against  the  dam  and  rose 
within  five  feet  of  Its  top,  submerging  the 
bulkhead  entirely ;  the  drain  tiles  in  the  dam 
being  clogged.  The  danger  to  Jones  &  Oo. 
in  this  condition  of  things  became  apparent 
and  the  matter  was  taken  np  between  the 
two  contractors  and  the  sewerage  commis- 
sion; but  before  anything  was  done,  and 
when,  according  to  the  proof,  the  trouble 
might  have  been  remedied  before  any  dam< 
age  had  been  done,  on  tbe  morning  of  Feb- 
ruary 24th  the  bulkhead  could  stand  the 
strain  no  longer  and  gave  way.  The  flood 
stood  26  feet  deep  In  the  Jones  sewer  at  the 
eastern  end.  Four  days  were  consumed  in 
pumping  the  water  out,  and  the  machinery 
had  to  be  repaired ;  the  d€brts  had  to  be  re* 
moved;  and  considerable  damage  was  done 
to  the  Jones  equipment  Jones  &  Co.  brought 
this  suit  against  the  commissioners  of  sewer- 
age and  the  Ferro  Concrete  OonstrncUon 
Company  to  recover  the  damage  whldi  tli^ 
thus  sustained,  and,  at  the  conclusion  of  the 
evidence  which  showed  the  facts  we  have 
stated,  tbe  circuit  court  peremptorily  in- 
structed the  jury  to  find  for  the  defendants. 
The  plalntUb'  petition  haviuff  been  dismiss- 
ed, they  appeat 

The  circuit  courts  in  an  opinion  whldi  is 
filed  In  the  record,  stated.  In  substance,  that 
the  sewer  commlndon  la  not  resptmsible  be- 
cause they  were  acting  in  a  governmental 
capad^  in  a  work  undertaken  for  the  boie- 
fit  of  the  health  of  the  dty  (Smith  t.  Com. 
of  Sewecage,  146  Ky.  662,  143  8.  W.  8,  88  L. 
B.  A.  [N.  &]  161) ;  and  that  if  the  govem- 
moital  aathorl^  itself  is  not  r^Mmslble,  tbe 
agent  employed  by  it  Is  not  respcmslble. 
Bine  Grass  Traction  Oo.  r.  Orover,  186  Ky. 
686,  128  S.  W.  264,  186  Am.  St  Bep.  48a 
Concluding  Its  (pinion  the  court  said:  "The 
matters  complained  of  here,  u  it  seems  to 
the  court,  tend  to  establish  negligence  on  the 
part  of  the  Ferro  Oonciete  Constmctlim 
Company ;  yet  under  Oie  autbcolties  I  have 
Just  refund  to^  and  under  the  construction 
of  tlw  law  as  made  by  the  Ooort  of  Aisteals, 
it  is  my  dn^  to  instnct  you  peremptorily 
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that  there  is  do  caose  of  action  in  favor  of 
the  plaintiffs.  I  do  it  with  considerable  re- 
gret in  this  case.  Personally  I  think  it  la 
a  case  that  ought  to  go  to  the  jury,  but  I 
am  bound  to  follow  the  decisions  of  the 
Court  of  Appeals,  and  It  Is  my  duty  to  so  in- 
struct you."  Counsel  assail  both  these  con- 
clusions of  the  court,  and,  as  they  depend 
upon  different  principles,  they  will  be  con- 
sidered separately. 

[1-S]  1.  As  to  the  liability  of  the  sewerage 
commission.  We  bare  held  In  a  long  line 
of  cases  that  the  city  Is  not  liable  for  the 
negligence  of  Its  serrants  in  the  discharge  of 
ita  goYemmental  functions.  Twyman  t. 
Frankfort,  117  Ky.  518,  78  8.  W.  446,  25  Ky. 
Lew  Rep.  1620,  64  L.  R.  A.  672,  4  Ann.  Gas. 
622;  Kippes  t.  Louisville,  140  Ky.  423,  131 
S.  W.  184,  30  L.  R.  A.  (N.  S.)  1161;  City  of 
Bowling  Green  v.  Rogers,  142  Ky.  B5»,  134 
S.  W.  921,  34  L.  R,  A.  (N.  S.)  461;  Allison  v. 
Cash.  143  Ky.  679,  137  8.  W.  245;  Smith  t. 
Commissioners  of  Sewerage,  146  Ky.  562.  143 
S.  W.  3,  38  L.  R.  A.  (N.  S.)  151,  and  cases 
idted.  We  deem  it  unnecessary  to  restate  the 
reasons  impelling  this  conclusion  as  they  are 
fully  set  out  In  the  opinions  referred  to.  In 
the  case  last  cited  It  was  pointed  out  that 
this  rule  applies  to  causes  of  action  for  the 
death  of  a  person  under  section  241  of  the 
Constitution  no  less  than  in  other  cases.  It 
is  Insisted,  however,  that  the  rule  cannot  be 
applied  here  by  reason  of  section  242  of  the 
Constitution,  which  Is  as  follows:  "Mnnldpal 
and  other  corporations,  and  Individuals  in- 
Tested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  Just  com- 
pensatlon  for  property  tskm,  Injured,  or  de- 
stroyed by  them,  wbldi  compensatiott  shall  be 
paid  before  Budi  taking  or  paid  or  secured, 
at  the  election  of  sutdi  corporation  or  individ- 
ual, b^re  sndi  injury  at  destroetlon.** 

It  Is  insisted  that  this  case  inv^ves  the 
taking  <»r  Injury  of  private  property,  and  that 
nnder  the  constltatitHial  provision  compensa- 
tion must  be  made.  But  it  will  be  observed 
that  the  constitutional  provision  Is  that  mn- 
nlclpal  or  other  corporations  Invested  with  the 
privilege  of  taking  private  property  for  pub- 
lic use  shall  make  Just  compensation  for 
proper^  takoi,  injured,  or  destrc^ed  by 
them.  In  other  words,  the  provision  has 
reference  to  property  taken  under  the  power 
of  emlnoit  domain;  It  has  no  r^erence  to 
property  which  was  not  taken  and  could  not 
be  taken  under  the  power  of  eminent  domain. 
It  Is  not  the  purpose  of  the  constitutional 
provision  to  make  municipal  corporations 
liable  for  all  injuries  to  property  Inflicted  by 
the  negligence  of  their  servants,  irrespective 
of  the  fact  that  the  corporation  was  in  this 
work  acting  as  an  arm  of  the  state  govern- 
ment and  discharging  a  governmental  func- 
tion. The  case,  we  think,  comes  In  substance 
to  this:  The  sewerage  conmiiaslon  was  hav- 
ing a  large  sewer  built  and  let  one  section  of 
the  sewa  to  one  company  and  another  eeo- 


tion  to  another.  By  tbe  negllgrace  of  one 
of  the  contractors,  an  Injury  was  done  to 
the  other.  We  deem  It  unnecessary  to  deter- 
mine whether  the  contractors  were  Independ- 
ent contractors  or  the  servants  of  the  sewer- 
age commission.  If  they  were  indepmdent 
contractors,  the  sewerage  commission  was  not 
responsiuie  for  their  acts;  If  they  were  not 
Independent  contractors,  but  servants  of  the 
sewerage  commission,  th^  the  sewnrage 
commission  Is  not  responsible  to  <me  of  Its 
servants  for  the  negl^ence  of  another  serv- 
ant. To  so  rule  would  be  to  make  the  sewer- 
age commission  answerable  In  all  caees  for 
damages  done  to  another  by  the  negligence  of 
Its  servants;  and  this,  as  we  have  repeatedly 
held,  Is  not  the  law.  To  so  rule  would  de- 
flect from  their  express  purposes  public  taxes 
levied  by  law  pursuant  to  the  Constitution 
for  governmental  porposes  and  might  defeat 
entlr^y  the  purpose  of  the  levy  as  well  as 
the  purpose  of  section  180  of  the  Constitu- 
tion whi<A  provides:  "Every  act  oacted  by 
the  Oenoal  Assembly,  and  every  ordinance 
and  resolution  passed  by  any  county,  dty, 
town,  or  municipal  board  or  local  l^;lslatiTe 
body,  levying  a  tax,  shall  specify  distinctly 
the  purpose  for  which  said  tax  is  levied,  and 
DO  tax  levied  and  collected  for  mie  purpose 
shall  ever  be  devoted  to  anotbor  parpoee." 

The  money  In  the  hands  of  the  sewerage 
oomndBslon  Is  a  fund  created  to  sai^ly  the 
cil7  with  an  adequate  syston  of  sewers,  and 
ooder  the  mandate  ot  the  Constltation  msy 
not  be  devoted  to  othw  purposes.  Were  the 
rple  otherwise,  the  usefulness  of  the  various 
arms  of  the  state  government  might  be  seri- 
ously etipBML  We  therefore  condade  that 
the  drcoit  court  properly  instructed  the  Jury 
peremptorily  to  find  for  the  sewerage  com- 
mission. 

[4]  2.  As  to  the  liaUUty  of  the  Ferro  C9on- 
crete  Construction  Company.  The  circuit 
court  seems  to  have  misapprehended  the  de- 
cision in  Blue  Grass  Traction  Company  v. 
Orover,  ISSKy.  685.123S.W.  2S4,135Am. 
St  Repb  4d8.  In  that  case  the  Bine  Grass 
Traction  Company  vras  building  its  line  from 
Georgetown  to  Lexington.  Its  line  crossed 
the  turnpike  leading  from  Georgetown  to 
Lexington,  and  also  crossed  the  Cincinnati 
Southern  Railroad  near  the  same  itoint  as 
the  turnpike  crossed  it  There  was  then  a 
grade  crossing  of  the  turnpike  over  the  rail- 
road. It  was  agreed  between  the  railroad 
company,  the  traction  company,  and  the 
fiscal  court  of  Fayette  county  that  the  trac- 
tion company  at  its  expense  would  diaoge 
the  locatlim  of  tbe  turnpike  and  build  an 
overhead  bridge  across  the  railroad.  It  be- 
ing agreed  that  the  county  would  keep  up  tbe 
turnpike  after  It  was  rebuilt  on  either  tdde 
of  the  bridge,  and  that  the  traction  company 
would  maintain  the  bridge  "tree  of  cost  to 
Fayette  county."  The  work  was  done  ss 
agreed.  Some  yean  (^torward  Grovei^ 
horse  got  his  foot  through  a  hole  in  tbe 
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bridge,  and  his  leg  was  broken.  He  Boed  the 
tneUon  comiMUiy  for  the  ralne  of  his  horse ; 
Us  action  bdng  baaed  upon  the  ccmtract  be- 
nreen  the  traction  company  and  the  ootmty. 
Tin  questttm  was  whethw  it  was  within  the 
reasonable  contemidatlon  <^  the  parties  to 
the  contract  that  the  traction  company  as- 
Bomed  llabtUtjr  finr  such  an  acddoit;  its 
nndertaldnc  being  only  to  maintain  the 
bridge  "free  of  coat  to  Fayette  county." 
After  pelting  out  the  peculiar  language,  and 
what  the  parties  had  in  mind  In  making  the 
contract,  the  court  said:  "In  other  words, 
it  is  dear  from  the  contract  that  what  the 
parties  bad  in  mind  was  that  Fayette  county 
ahonld  be  free  forerer  from  the  burdoi  of 
maintaining  ttie  bridge^  It  is  aimply  a  con- 
tract by  which  the  traction  company  assumes 
to  do  tbr  Fayette  county  what  it  would 
otbwwise  be  required  to  do;  and  by  this 
omtract  it  assumes  no  greater  liability  than 
Fi^ette  coanly  was  under."  That  was  a 
suit  upoa  the  contract,  and  the  question  de- 
cided was  simply  that  the  damages  sued 
for  were  not  within  the  reasonable  contem- 
plation of  the  partlee  to  the  contract,  and 
not  coTered  by  its  trams.  If  this  waa  a  suit 
npm  the  contract  made  by  tiie  Ferro  Oon- 
crete  Construction  Company  with  the  sewer- 
age commission,  and  damages  were  claimed 
by  reason  of  a  breach  of  the  terms  of  that 
contract,  that  the  two  cases  would  be  elm* 
Uar.  But  this  Is  not  a  suit  for  a  breach  of 
a  contract.  It  is  a  suit  to  recover  damages 
for  ne^Ugence  If  in  that  case  the  traction 
company  liad  negligently  ttirown  a  timber 
from  its  bridge  and  injured  Orover's  hurse 
beneath,  then  the  two  cases  wonid  be  paral- 
leL  No  nidb  question  waa  presented  by  that 
record,  and  the  oidnion  of  the  court  is  limit- 
ed to  the  ect'  of  the  contract  The  court 
did  not  hare  before  it  In  that  caae  the  ques- 
tion of  the  liability  of  the  tractlcm  company 
for  negligoioe  IndepeBdmtly  of  Its  contract 
with  the  flscal  court. 

Two  contractors  for  a  public  work  stand 
as  to  each  other  Just  as  two  contractors 
would  stand  who  had  undertakoi  any  other 
work.  It  Is  the  duty  of  each  to  so  use  lils 
own  aa  not  to  injure  the  other,  and  to  exer- 
cise such  care  for  the  protection  of  the  other 
as  a  man  of  ordinary  pmdenoe  would  use 
for  his  own  protection  under  like  circum- 
stances. The  fact  that  the  sewerage  com  mis- 
sion is  not  reqxmslble  for  the  n^igence  of 
eithw  of  the  contractors  to  the  otixer  adds 
nothing  to  and  subtracts  nothing  from  their 
liaUUty  to  eadi  oUter.  While  we  have  uni- 
ftirmly  bdd  that  these  agaides  of  the  city 
exercising  Its  gorranmoital  functions  are  not 
responsible  for  the  negligence  of  their  aerr- 
anta,  we  have  netnx  held  or  Intimated  that 
the  n^lgoit  serranla  wore  not  rsqionidble 
to  any  one  Injured  by  thdr  ne^Hgence.  The 
rule  exempting  the  pubUc  agoiey  from  re- 
sponsibility rests  upom  the  ground  that  it  Is 
dlsdiarglng  a  duty  imposed  upon  it  by  law 


with  the  public  funds,  and  that  these  public 
funds  cannot  be  diverted  from  the  purpcwe  to 
which  they  are  dedicated  by  law  by  reasoE. 
of  the  negllgenoe  of  the  sravants  of  the  dty. 
But  the  servants  themselves  are  liable  for 
the  coDsequeneea  of  their  own  negligence  Just 
as  they  would  be  in  any  other  employment 
The  master  la  not  liable  to  his  servant  for 
an  injury  Inflicted  on  him  by  the  negligence 
of  his  fallow  servant  But  the  nonllaUlity 
of  the  master  haa  no  effect  on  the  liability  ot 
the  servant  whose  negllgmoe  caused  the  In- 
Jury.  The  owner  of  property  is  not  liable 
to  an  indepoidait  contractor  for  an  injury 
done  him  by  the  n^;llgence  of  anothra  inde- 
p«ident  contractor,  but  eadi  of  the  contract- 
ors Is  liable  to  the  other  fOr  the  consequences 
of  his  own  negligence.  So  hrae  the  non- 
liablli^  of  the  commission  affects  in  no  man- 
ner the  UablUly  of  the  contractors  to  each 
other. 

We  therefore  conclude  that  the  court  eneH 
in  Instructing  the  Jury  peremptorily  to  And 
tor  the  defendant  the  Ferro  Concrete  Con- 
struction Company.  We  do  not  mean  to  de- 
cide that  the  Ferro  Concrete  ConstructUm 
Company  is  liable ;  we  only  mean  to  dedde 
that  there  waa  sufficient  evtduce  to  take  the 
case  to  the  Jury,  and  the  question  of  liability 
should  be  passed  on  1^  the  Jury.  TbB  meas- 
ure of  damages  In  such  a  case  Is  the  actual 
loss  sustained  as  in  otha  cases  where  prop- 
erty la  flooded  by  the  netf  Igence  of  anoUier. 

The  Judgment  as  to  the  sewerage  oommis- 
idon  is  affirmed,  and  aa  to  the  Ferro  Concrete 
Construction  Company  the  Judgment  Is  re- 
versed, and  cause  remanded  fbr  further  pro- 
ceedings consistent  herewith. 


MANN  BROS.  v.  CITY  OF  HENDERSON. 

(Court  <a  Appeals  of  Kentucky.   May  28, 
1918.) 

L  WATma  ARD  Wateb  Couasxa  (|  209*)-' 
PlTBUO  SUPIXT— AcTions. 

In  an  action  arainst  a  mnnicipolity  for 
damages  for  the  flooding  of  plaintifTa  basement 
from  a  leak  Id  the  pipes  to  the  mains  of  the 
defendant  mtmlcipali^,  evidence  hel4  snffldent 
to  snstain  a  flndiiig  that  plaintUT  failed  to  give 
the  city  notice  of  the  trouble  In.  time  to  avoid 
the  loss,  and  that  the  water  box  was  placed 
at  the  UBual  place  and  ranstracted  In  the  usual 
manner. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  802;  Dec  Dig. 
i  209.*] 

2.  Watebs  and  Watbk  Coubses  (1  208*)— 
Public  Wateb  Supplt— Leaks— Duties  or 

CUSTOUEB  AND  MUNICIPALITT. 

While  a  municipality  furnishing  pnbllc  wa- 
ter is  bound  to  nse  ordinary  care  to  maintain 
In  proper  condition  its  mains  and  pipea,  per- 
sons using  water  must  use  ordinary  care  to 
maintain  in  proper  condition  the  pipes  and  con- 
nections upon  their  own  im>per^,  and  there- 
fore, where  the  user's  negligence  concurred  with 
that  of  the  city  in  flooding  bis  premises,  no 
recovery  can  be  had. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  IMg.  1  800;  Dec.  Dig.  | 
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8.  Neouobnos  ({  96*)— <k>imiBUTOBT  Vmo- 

LioKNCE— Effect. 

Where  both  partleB  are  guilty  of  negli- 
geoce  which  coacarred  in  producing  an  injury, 
the  one  suffering  the  Ioh  cannot  recover,  for 
the  law  will  not  stop  to  inquire  wbidi  was  the 
most  negligent,  but  bars  all  recovery  if  the 
loBs  would  not  have  happened  bnt  for  the  neg- 
ligence of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  H  83,  165;  Dec  Dig.  |  9a*] 

4,  Watbbs  and  Watxb  Goubssb  (i  208*)— 

iNJtTBIBS  FROH  IaAKAOE  —  CORTBIBUTOBT 

Negi.igencb~La8t  Glkab  Chance. 

Where  a  munldpalil?,  after  due  notice  that 

{tlaintiff*!  premises  were  being  fiooded  by  a 
eak  from  a  pipe  connectizig  with  the  dty  wa- 
ter mains,  failed  to  use  ordinary  care  to  tnm 
off  the  water  and  avert  the  damage,  plaintiff  can 
recover  under  the  doctrine  of  the  last  clear 
chance,  even  thoagh  the  leak  was  caused  by 
his  own  negligence. 

_nEldL  Note.— For  other  cases,  see  Waters  and 
Water  Connea,  Gent  Dig.  |  300 ;  Dec  Dig.  | 
208.*! 

5.  APPEAI.  and  EUOB  801*)ii-Pn8BHTATIOK 

or  Obounds  of  Bbthw  in  Ooubt  Below- 
New  Tbiai.. 

The  impropriety  of  inatmetloui  cannot  be 
reviewed  on  appeal  where  not  complained  ot 

in  the  motion  tor  new  trial. 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  H  1743.  175^-1755;  Dec  Di*. 
i  801.  *1 

AK>eal  from  Glrcnit  Goart,  Henderson 
Coanty. 

Action  by  Mann  Bros,  against  the  Git?  of 
Hnderson.  Vrom  a  Judgment  for  defend- 
ant plaintiff  appeals.  Affirmed. 

Vance  &  Hellbnnner,  of  HeaDderson,  for 
appelant  Jobn  0.  Woisham,  of  Henderaon, 
for  aroellefe 

HOBSON.  a  J.  Kanu  Bkml  (verate  a  de- 
partmttLt  store  at  tbe  northeast  comer  of 
Second  and  Main  streets  In  Henderson,  Ey., 
In  a  large  tbree-stoiy  building  The  city  of 
Henderson  owns  and  operates  Its  ovm  water* 
works.  Tbe  water  main  runs  down.  Main 
street  on  the  opposite  side  of  the  street  from 
the  Mann  boildlng,  and  six  or  eight  feet 
from  the  corb  line  on  that  side.  Mann  Bros. 
Installed  a  hydraulic  elevator  In  their  store 
building,  the  water  for  which  was  supplied 
by  tapping  tbe  main  at  a  point  opposite  the 
building  with  a  four-inch  pipe.  The  dty 
made  the  connection  with  the  main  and 
brought  the  pipe  to  tbe  Mann  property  line. 
Mann  Bros,  there  connected  with  the  city 
pipe  and  carried  the  water  within  the  build- 
ing. The  connection  between  their  pipe  and 
the  dty  pipe  was  by  means  of  a  lead  Joint; 
that  is,  one  pipe  went  within  the  other,  and 
lead  was  packed  In  between  to  close  the 
Joint  On  the  morning  of  May  24,  1011, 
about  0  o'clock,  a  leakage  was  discovered 
in  the  pipe  by  means  of  which  water  was 
running  Into  the  basement  of  the  store,  which 
was  used  for  the  storage  of  much  of  their 
stock.  When  first  discovered  there  was  very 
little  water  In  tbe  basement  The  office  of 
the  secretary  of  the  water  company  is  in  the 


central  part  of  the  dty;  -  the  superintend- 
ents office  Is  at  the  waterworks.  According 
to  the  testimony  for  the  plaintiff,  Mann  im- 
mediately telephoned  the  secretary,  teUins 
him  of  the  leak,  and  asking  him  to  have 
the  water  tamed  off;  and,  according  to 
Slum's  testimony,  be  said  that  be  would 
tell  his  mm  as  soon  as  he  could,  but  he  could 
not  locate  them  at  the  time.  Mann  also  tde- 
phoned  to  a  plnmber,  who  came  at  once,  bnt 
was  unable  to  locate  tbe  cntoff,  aa  he  did  not 
know  where  it  bad  been  idaced.  It  was  re- 
quired by  ordinance  tibat  tiie  cnt-off  should  be 
placed  on  the  same  side  of  the  street  as  the 
property  and  near  the  curb ;  but,  in  case  of 
large  pipes  like  this,  it  was  usual  to  place  the 
cut-off  on  the  oKKisite  side  of  the  street  so 
thal^  if  the  wall  fell  In  a  fire,  the  cutoff  could 
be  reached  and  tbe  la^  stream  of  water 
turned  off.  The  plumb«>  aeons  not  to  liave 
known  this.  The  had  put  some  addition- 
al rock  on  tbe  street,  and  this  rock,  or  some 
of  it,  bad  collected  over  the  water  box.  The 
plnmber  dug  around  looking  ftw  tlie  water 
box  and  threw  the  dirt  which  he  dug,  or  part 
of  it,  upon  it  Finally  about  11:80,  and  when 
the  stream  of  vrater  Iiad  beea  running  into 
the  basement  fioT  over  two  honia,  the  saperin- 
tendent  at  the  waterworks  learned  of  tlw 
trouble  and  came  at  once  to  the  aoene.  As 
soon  as  he  had  the  dirt  removed  from  orer 
the  water  box  be  cut  off  the  water,  but  in 
the  meantime  consid^ble  damage  had  been 
done  to  tbe  sto^  of  Mann  Bros,  in  tike  base- 
meat,  to  recover  for  which  tliey  brought 
this  suit  against  th^  dty,  alleging  that  th^ 
had  been  damaged  to  the  amount  of  9S31^ 
The  dty  by  its  answer  denied  any  negli- 
gence on  its  part,  and  beaded  that  the  loss 
was  due  to  the  n^llgence  of  Mann  ISros. 
The  proof  for  the  dty  was  to  the  effect  that 
tbe  only  notice  that  the  secretary  got  of  the 
trouble  was  that  Mann  Bros,  sent  there  to 
borrow  a  pump  which  he  lemt  them,  and  that 
he  was  not  notified  to  have  the  water  cut 
off.  The  superintendent  was  at  the  water- 
works, and  no  notice  of  the  trouble  reach- 
ed him  until  as  above  stated.  While  tbe 
water  box  was  covered  up  by  a  few  inches  ot 
rock  and  some  dirt,  it  could  easily  have 
been  discovered  by  a  person  who  knew  where 
to  look  for  it,  and  It  was  placed  where  sndt 
boxes  were  regularly  placed.  The  proof  for 
the  dty  also  showed  that  the  escape  of  the 
water  was  doe  to  the  lead  working  out  of  tbe 
Joint  where  fifann's  pipe  Joined  the  dty  pipe, 
a  joint  made  by  Mann;  that,  after  the  de- 
vator  was  Installed,  the  woildng  of  the  de. 
vator  caused  what  Is  called  a  water  ham- 
mer, and  the  hammering  of  the  water  caused 
tbe  pipe  to  leak  at  thU  Joint  The  superin- 
tendent called  Mann's  attention  to  It  tell- 
ing him  It  would  flood  the  basement  if  not 
fixed ;  that  he  must  put  in  an  air  chamber. 
Mann  had  an  air  chamber  put  In,  bnt  It  was 
allowed  to  get  full  of  water,  and  therefore 
the  condition  was  practically  as  It  was  be- 
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fore.  The  superlntsndeat  called  Ma  atten- 
tion to  this  condition  and  told  him  as  before 
that  there  was  danger  of  the  basement  being 
flooded,  but  It  was  not  remedied.  According 
to  the  proof  for  the  dty,  the  snperintendwt, 
in  going  there  monthly  to  read  the  meter, 
often  observed  the  l^k  and  often  called 
Mann's  attention  to  It;  bat  things  were 
allowed  by  Mann  to  run  along  in  tliis  way 
until  the  trouble  in  controversy  occurred.  On 
this  proof  the  court  instructed  the  Jury,  in 
substance,  that  It  was  the  duty  of  the  dty 
to  use  ordinary  care  In  maintaining  on  its 
Une  of  water  pipe  at  some  suitable  point  a 
reasonably  suitable  cutrOlf ;  and  if  it  fUled 
to  do  this,  and  by  reason  thereof  the  plain- 
tiffs' premises  were  flooded,  they  should  find 
for  them;  also  that  it  was  the  duty  of  ttie 
plaintiffs  to  promptly  notify  the  defendant 
after  discovering  the  flow  of  the  water  in  the 
cellar,  and  It  was  the  duty  of  the  defendant 
to  use  ordinary  care  and  diligence  on  re- 
ceiving such  notice  to  shut  the  water  off 
from  the  building;  and  if  the  plaintiffs  gave' 
the  notice,  and  the  dty  failed  to  use  ordi- 
nary care  and  dlUgenoe  In  taming  off  the 
water,  they  should  And  for  the  plaintiffs; 
bnt  that,  alfbough  the  defendant  was  negli- 
gent, yet  If  tbe  tfalnUffa  were  also  negll- 
gMit  In  maintaining  tlie  connection  with  tbe 
defendanfa  p^ie  or  were  netflgeiit  In  main- 
taining tbe  air  chamber  to  the  elevator  used 
by  them,  and  that  bnt  for  sneh  negUgenoe  on 
tbgSx  part  the  Injury  would  not  hava  occur- 
red* they  should  find  for  the  defendant  The 
Jury  letomed  a  vanUct  in  lavor  of  tbe  dty. 
The  court  having  overruled  tbe  plaintiff s" 
motion  for  a  new  trial  and  entered  a  judg- 
ment <m  the  verdict  the  plalatUb  appeaL 

[1]  It  la  insUted  for  the  plalntlfls  that 
the  verdict  is  palpably  against  the  evidence, 
bat  we  cannot  disturb  it  on  this  ground. 
There  was  abundant  evidence  fbr  the  dty  to 
sustain  the  verdict  of  Oie  jury  abowing  that 
Mann  Bros,  tailed  to  give  Oe  dty  notice 
of  tbe  trouble,  and  0iat,  if  the  notioe  bad 
been  seasonably  given,  the  loss  mii^t  have 
been  avoided-  by  It.  There  was  abundant  evi- 
dence for  the  d^  to  the  effect  that  the  wa- 
ter box  was  placed  at  the  usual  point  for 
the  placing  of  such  water  boxes  and  con- 
structed in  the  proper  way.  There  was  no 
defect  in  the  water  box,  except  that  it  had 
become  covered  over  with  some  rock  and 
dirt,  and  this  often  happens  from  the  wash- 
ings of  the  BoU  where  the  water  box  Is  not 
placed  in  a  pavement  or  solid  surface. 

It  is  Insisted  that  the  court  erred  In  sub- 
mitting to  tbe  Jury  the  question  of  contrib- 
utory negligence.  Counsel  say:  "And,  fur- 
ther, had  the  air  chamber  been  full  of  wa- 
ter, had  the  pipes  In  the  building  all  been 
rotten  and  fallen  to  pieces,  we  submit  that 
appellants  had  the  right  to  rely  upon  appd- 
lee  having  the  safety  valve  in  street  acces- 
aible  and  in  good  condition  and  so  construct- 
ed  as  to  shut  ott  ttu  water  txom  tta  build- 


ing and  prevent  damage.  We  farther  sub- 
mit that  the  safety  valve  was  not  accesdble 
or  properly  maintained  when  the  dty  per- 
mitted two  or  three  inches  of  dirt  and  rocks 
to  accumulate  on  top  of  the  safety  valve  so 
that  the  valve  could  not  be  seen  or  found.** 
[2,3]  It  was  the  duty  of  the  dty  to  use 
ordinary  care  to  maintain  in  proper  condi- 
tion its  mains,  cut-off,  and  pipes,  and  It  was 
also  the  duty  of  Mann  Bros,  to  use  ordinary 
care  to  maintain  in  proper  conditiou  their 
pipes.  Joints,  and  air  chamber.  Ndther  bad 
a  right  to  rely  upon  the  exercise  of  all  care 
by  tbe  other.  It  Is  the  duty  of  the  dty  to 
use  ordinary  care  to  tnaintaln  Its  streets  In 
a  reasonably  safe  condition,  bnt  It  Is  the 
duty  of  those  traveling  on  its  atreeta  to  ex- 
erdse  ordinary  care  for  their  own  safety. 
It  la  tbe  duty  ctf  the  master  to  exerdee  or- 
dinary care  fbr  the  aafety  of  hla  servant, 
but  It  is  also  the  duty  of  the  servant  to  ex- 
ercise ordinary  care  for  his  own  safety. 
The  same  rule  applies  In  all  departments  of 
Ufa  There  wn  anffldent  eridenoe  of  aeg- 
Ugenoe  on  llie  part  of  flw  dty  to  warrant 
the  eabmisdcm  of  tiie  qneatton  to  the  Jury, 
but  there  waa  also  aoffldent  eividence  of  neg- 
ligence on  the  xdainturs*  part  to  warrant  the 
submiaalon  of  that  Qoestfon  to  the  Jury. 
Where  tbe  defendant  haa  been  negligent 
and  the  plaintiff  has  also  been  negligent, 
and  by  reason  of  thdr  negllgffl(»  the  plain- 
tiff has  suffered  a  looa,  tbe  law  does  not 
stop  to  Inquire  which  was  the  moat  negli- 
gent; but  the  general  rule  Is  tliat,  If  the 
loaa  would  not  have  happened  but  tat  the 
negligence  of  the  plaintiff,  be  cannot  re- 
covw.  If  the  evldenee  for  tbe  dty  waa  true, 
the  pounding  upon  the  pipe  caused  by  the 
defect  In  the  air  diambw  had  produced  a 
leak  in  the  lead  Joint,  and  Mann  Bros,  had 
been  told  of  the  trouble  repeatedly  and  of 
the  danger  of  the  cellar  being  flooded  from 
this  defect,  and  had  done  nothing  to  prevent 
the  trouble.  It  is  undisputed  that  the  leak 
occurred  in  a  Jdnt  made  by  them.  The  dty 
was  in  no  wise  reeponsible  for  the  leak, 
and  the  cause  of  the  leak,  according  to  the 
evidence  for  the  dty,  was  tbe  negligence  of 
Mann  Broa  To  say  that  they  could  allow  a 
four-Inch  pipe  to  remain  in  this  condition 
and  recover  from  the  dty  damages,  when 
the  loss  would  not  have  occurred  but  for 
their  own  negligence,  would  be  to  overrule 
the  well-settled  prindples  upon  which  the 
law  of  contributory  Diligence  rests.  As 
the  law  imposed  upcm  both  the  parties  the 
duty  of  using  ordinary  care,  the  plaintiffs 
cannot  maintain  that  the  loss  was  occasion- 
ed by  the  negligence  of  the  dty  if  it  would 
not  have  occurred  bnt  for  thdr  own  negli- 
gence. The  water  flowed  In  a  continuous 
stream  through  the  pipes;  and,  the  same 
duty  resting  on  each  of  the  parties  to  exer- 
cise care  to  maintain  in  proper  condition  his 
part  of  the  system  to  prevoat  the  escape  of 
the  water,  the  case  is  not  to  be  distinguished 
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from  those  Inrolvli^  oUier  like  matters, 
where  both  parties  hare  been  negligent  and 
a  loBs  has  ensued. 

[4]  The  single  exception  to  the  rnle  as  to 
contributory  negligence  Is  what  is  known  as 
the  doctrine  of  last  clear  chance,  wliich  Is 
thus  stated  in  Shearman  &  Redfldd  on  Neg- 
ligence, I  99:  "The  plalntlfl  should  recover, 
notwithstanding  his  own  negligence  expos- 
ed him  to  the  risk  of  injury,  if  the  injury 
of  which  he  complains  was'  pipxlmately 
caused  by  the  omlsBlon  of  the  defendant, 
after  having  such  notice  of  the  plaintltTB 
danger  u  would  put  a  prudent  man  upon 
his  guard,  to  use  ordinary  care  for  the  pur- 
pose of  avoiding  such  Injury."  If  the  city 
had  failed  after  notice  of  the  leak  to  use 
ordinary  care  to  turn  off  the  water  and  avert 
the  danger  In  which  the  plaintiffs*  negli- 
gence had  placed  them,  this  rule  would  ap- 
ply, tnit  thlB  question  was  submitted  to  the 
Jury  by  the  fnstntctlons  of  the  court 
.  [i]  In  addition  to  Oils,  the  inatmctlons 
were  not  complained  of  in  the  grounds  tor 
new  trial  and  cannot  be  conqilalned  of  here. 
HcLain  V.  Dibble,  13  Buah,  297 ;  Lawson  r. 
U^tfoot,  64  S.  W.  780,  27  Ky.  Law  B«p. 
217. 

Judgment  aflOrmed. 


GARTER  V.  JORDON  et  aL 

(Goort  of  Appeals  of  Kentncky.   Ifay  27, 
1918.) 

1.  Chattel  Mobtoaoes  (I  278*)  —  Forbolo- 

SUBS  —  SuraiCIBHOT  OF  EVIDENCE  —  SaTIS- 

rAonon. 

Evidence  in  an  actton  to  foreclose  a  chat- 
tel mortgage  on  a  mill  Jteld  Bufflcient  to  show 
that  plaintifF,  in  a  previoos  litigation  between 
the  parties,  bad  testified  that  the  mortgage  debt 
was  satined. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  |  867;  Dec.  Dig.  | 
278.*] 

2.  Estoppel  (|  68*)  —  Gbouitdb  —  Claih  or 
Possession  in  Judicial  Proceedinqs— In- 
consistency WITH  Pbevious  Claih. 

Where  plaintiff  testified,  in  a  litigation  be- 
tween creditors  and  the  owners  of  a  mill,  that 
his  mortgage  was  paid  and  the  creditors  re- 
covered judgment  against  the  owner  and  bought 
in  the  mUl  machinery  on  execution  sale,  be 
was  estopped  to  foreclose  his  mortgage. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  160-169;  Dec.  Dig.  |  68.*] 

Appeal  from  CSrcolt  Court,  Hickman 
County. 

Action  1^  IL  8.  Garter  against  F.  E.  Joc^ 
don  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

R.  L.  Smith,  of  Clinton,  and  H.  F.  Turner, 
of  Wlckliffe.  for  appellant  Rennett,  Bob- 
bins A  Xbomas,  of  Clinton,  tor  appellees. 

LASSINQ,  J.  M.  8.  Garter  Instituted  his 
equitable  action  In  the  Hickman  circuit  court 
against  A.  P.  Mills.  L.  M.  Mills,  G.  A.  Mills, 
F.  EL  Jordon,  and  F.  G.  Whayne,  in  which  he 


sought  to  recover  Judgnmit  against  tte  Mills 
brothers  for  |200  on  a  promlseitty  note,  and 
to  foredoee  a  chattel  noortgage  on  a  sawmill 
to  pay  same.  He  allied  that  Jordon  and 
Whayne  were  claiming  an  interest  in  the 
sawmill  property,  and  asked  that  they  be  re- 
quired to  set  up  and  assert  th^  Interest 
The  Billls  brothers  made  no  defense.  Jor- 
don and  Whayne  answered  and  pleaded  that 
they  were  the  owners  of  the  sawmill  prop- 
erty which  plalntur  was  seeking  to  have  soM, 
having  purchased  same  at  execution  sale 
They  denied  that  plaintiff  had  a  upon 
said  property  for  faOO  or  any  other  sum,  and 
allied  that  bis  debt  against  the  HUls 
brothers  had  beoi  paid  off  and  satlsfled,  and 
pleaded  fnrther  that  In  a  litigation  between 
themselves  and  Mills  brottaos;  in  the  Hick- 
man quarterly  court  plalntUf  had  testified 
that  bis  debt  which  was  secured  by  a  lien 
upon  the  sawmill  pn^Jerty,  had  been  paid  off 
and  satisfied,  and  relying  upon  Us  said  state- 
ment they  bad  purchased  same,  and  that 
by  reason  of  his  conduct  and  statonent  he 
was  estopped  from  usertlng  a  Uen  upon  said 
sawmill  to  their  pri^udice.  Upon  this  Is- 
sue the  case  was  prepared  for  trial,  and,  up- 
on  consideration,  the  chancellor  was  of  opin- 
ion that  the  plea  of  estoppel  was  w^  taken, 
and  be  dismissed  the  plaintiff's  petition  in 
so  far  as  it  aou^t  to  subject  tlie  sawmlU 
property  to  the  satlafiiction  of  tds  debt 
Plaintiff  appeals. 

[1]  The  evidence  shows  that  Jordon  and 
Whayne  had  sued  out  an  attachment  against 
the  Mills  brothers  in  the  Hickman  quarterly 
court  and  caused  it  to  be  levied  upon  a  lot 
of  lumber  which  had  been  sawed  by  the 
Mills  brothers  and  was  stacked  up  on  the 
river  bank  iveparatory  for  shipment  Ap- 
pellant, claiming  to  have  purchased  this  lum- 
ber. Interpleaded  in  that-  action,  and  during 
the  trial,  which  was  conducted  before  the 
county  Judge  a  Jury  being  waived,  he  testi- 
fied, as  appellees  say,  that  he  bought  this 
lumber  from  the  Mills  brothers;  the  consid- 
eration being  the  surrender  to  them  by  him 
of  an  open  account  of  some  $40  or  $50  and 
bis  mortgage  debt  Appellant  states  that  in 
that  action  he  teetifled  that  the  contract  was 
that  he  was  to  surrender  to  the  Mills  broth- 
ers his  open  account  amonntlng  to  $40  or 
$50,  and  that  any  balance  received  by  him 
out  of  the  lumber  should  be  credited  upon 
his  mortgage  debt  The  decided  weight  of 
the  evidence  supports  appellees  and  Justified 
the  chancellor  In  finding  that  In  the  trial 
in  the  quarterly  court  appellant  testifled 
that  the  mortgage  debt  was  satisfied  in  tlte 
purchase  of  this  lumber.  The  evidence  is 
clear  that  thereafter  appdlees  caused  tbe 
mill  machinery  to  be  sold  in  satisfaction  of 
the  balance  of  their  debt  for  which  they  had 
recovered  a  Judgment  In  the  qnartorly  court, 
which  remained  unsatisfied,  and  that  at  said 
sale  tlkey  boui^t  tbe  mill  for  $100. 


•For  etlisr  easts  ■••  su»  topie  snd  Metlcm  NUHBBB  tB  Dee.  Die.  a  Am.  Dls.  Key-Now  SirlSB  *  IUp*r  fiidans 


Digitized  by 


ASHBB  SIMPSON 


1067 


If)  On  thlB  state  of  facts,  was  the  (dianoel- 
lor  Juatlfled  Id  boldlng  tluit  appellant  was 
estopped.  In  the  foredosnre  salt,  to  assert 
that  the  mortgage  debt  had  not  been  satis- 
fled?  Zn  10  Gyc.  706,  the  anthor  thus  states 
the  rale:  "A  party  who  has,  with  knowledge 
of  the  facta,  assumed  a  partleiilar  position  In 
Judicial  ivoceedings  is  estoiiped  to  assnme  a 
position  Inconslstont  therewlUi,  to  the  pr^ 
ndlce  of  fbs  admse  part7*  It  Is  necessary, 
however,  that  the  claim  or  posltifHi  prerloosly 
asserted  m  taken  should  hare  been  saocess' 
folly  maintained;  that  it  should  be  actually 
Inconsistent  with  the  poaltltm  presently  tak- 
en ;  and  that  It  Should  not  have  bera  taken 
tlutnigh  the  fault  of  the  adverse  party."  Ap- 
^ylng  this  principle,  whldi  is  siqiported  by 
ample  anthorlty,  to  the  facts  In  the  case  at 
bar,  we  find  that  in  the  suit  in  the  iinarterly 
court  appellant,  in  order  to  snivort  Us  claim 
of  ownmUp  to  the  Inmbw,  alleged  that  be 
had  bought  it  and  that  ilie  conedderatlon  for 
same  was,  in  part,  the  snirender  of  bis  dalm 
secured  1^  morte^ge.  That  position  is  dla- 
m^rlcaUy  omweed  to  the  position  which  he 
took  in  tiie  case  at  bar,  and  appellees  were 
in  no  wise  responsible  for  hie*  having  taken 
such  a  position  in  the  quarterly  court  Again, 
in  10  Oyc;  790,  tbB  author  statea:  "A  claim 
made  or  position  taken  in  a  fbrmer  action  or 
judicial  proceeding  will  estop  the  party  to 
make  an  inconsistent  claim  or  to  take  a  con- 
flicting position  In  a  sntmequent  action  or 
Judicial  proceeding  to  the  prejudice  of  the 
adrerse  party,  where  the  parties  are  the 
same  and  the  same  questions  are  InTolved. 
ThvB  a  party  who  has  successfully  inter- 
posed a  defense  or  objectloD  In  one  action 
or  proceeding  cannot  shift  his  ground  and 
take  a  position  In  another  action  or  proceed- 
ing which  is  so  inconsistent  with  his  former 
defense  or  objection  as  necessarily  to  dis- 
prove its  truth."  To  the  same  effect  are 
Doniphan  v.  0111,  1  B.  Mon.  199,  and  Law- 
rence V.  Lawrence,  145  Ky.  61,  140  S.  W.  36. 

This  prindple  applies  with  peculiar  force 
to  the  case  at  bar.  Appellant  showed.  In  the 
suit  in  the  quarterly  courts  that  he  had 
bought  and  paid  for  this  lumber  by  cancel- 
ing his  note  which  was  secured  by  mort- 
gage; and,  having  succeeded  in  that  litiga- 
tion In  relieving  to  some  extent  at  least  the 
lumber  from  the  Hen  created  by  the  attach- 
ment, he  cannot  now  be  heard  to  say,  to  the 
prejudice  of  appellees,  that  the  lien  was 
not  extinguished.  To  so  hold  would  permit 
bim  to  perpetrate  a  fraud  upon  appellees. 
If  the  testimony  of  the  MlUs  brothers  is  to 
be  believed,  this  mortgage  debt  was  not.  In 
Act,  satisfied  by  a  sale  of  the  lumber,  which 
was  under  attacbmeot,  but  that  Is  not  the 
question  to  be  determined  here.  It  Is  Im- 
material whether  the  mortgage  was  in  fact 
satisfied  or  not  The  question  is:  May  ap- 
pellant, after  having  testified  in  that  case 
that  the  mortgage  was  satisfied  and  In  that 


way  relieve  the  lumber  In  question  from  the 
burden  of  the  attachment,  now  In  another 
suit  between  the  same  parties,  in  ntter  dis- 
regard of  his  former  testimony,  be  heard  to 
say  that  the  mortgage  dd>t  was  not  satisfied? 
We  think  not,  and  the  chancellor  correctly 
so  held. 
Judgment  affirmed. 


ASHBR  V.  SIMPSON. 

(Court  of  Appeals  of  Kentucky.    May  80. 
1913.) 

1.  EXCHANOE  or  PbOFEBTT  (I  4)— GONSTBUC- 
TIOK  OF  CONTBACT. 

Where  plaintiff  owning  357  acreB  of  land, 
to  all  of  which  be  bad  a  good  possessory  title, 
and  there  was  no  other  known  claimant,  con- 
tracted to  convey  to  defendant  all  the  land  he 
owned,  "said  land  covered  by  a  140-acre  sur- 
vey •  •  •  being  the  lands  now  occnpied  by 
S.  (plaintiff),"  in  exchange  for  an  equal  acre> 
age  of  defendant's  land,  and  defendant,  who 
had  purchased  principally  for  the  timber  and 
who  had  the  lines  of  plaintifTB  land  pointed  out 
to  bim  at  the  time  of^tfae  contract,  immediately 
proceeded  with  plaintiff'B  consent  and  co-opera- 
tion to  remove  the  timber  from  the  entire  tract, 
not  confining  himself  to  the  part  embraced  with- 
in the  140-acre  survey,  the  contract  would  be 
construed,  as  the  parties  themselves  had  ood- 
strued  it,  as  embracing  the  entire  tract  and  not 
merely  that  covered  by  the  survey,  and  defend- 
ant would  therefore  be  comiwlled  to  convey  an 
acreage  equal  to  the  entire  tract 

[Ed.  Note.-^For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f  4;  Dec.  Dig.  S  4.*] 

2.  SFKCznc  pBBroBiuNcx  (I  105*)— Abounds 
FOB  Denial— Lachks. 

Where  a  contract  for  the  exchange  of  land 
fixed  no  time  for  conveyance  and  time  was 
therefore  not  of  the  essence  of  the  contract. 
purBuant  to  the  contract  plaintiff  remained  on 
that  sold  by  him  for  some  time  to  aid  defend- 
ant in  removing  timber,  after  moving  to  that 
purchased  by  bim  a  third  party  instituted  an 
action  clainiing  to  be  the  owner  thereof,  de- 
fendant agreed  oraljy  to  have  both  tracts  sur- 
veyed, and,  after  having  that  sold  by  plaintiff 
surveyed,  was  dissatisfied  and  had  a  new  sur- 
vey made  after  a  suit  for  specific  performance 
was  instituted,  and  upon  one  pretext  or  an- 
other persiBtently  refused  to  convey,  a  del^ 
of  seven  years  from  the  execution  or  the  con- 
tract before  Bulng  for  specific  performance  did 
not  require  a  denial  of  the  relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  325-341;  Dec.  Dig.  | 
106. 'J 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Isaac  Simpson  against  A.  J. 
Asher.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

T.  L,  Edelen,  of  Frankfort,  tor  appellant 
A.  O.  Patterson,  of  Plnevlll^  for  appellee. 

TURNER,  J.  Prior  to  the  7th  of  January, 
1904,  appellant  was  the  owner  of  several 
tracts  of  land  In  Bell  county,  and  appellee 
was  the  owner  of  a  single  tract  in  Leslie 
county. 

Ai^llant  is  an  extensive  dealer  In  timber 
and  timber  lands,  and  on  the  7th  of  Janu- 
ary, 1904,  lie  and  appellee  entered  into  the 
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following  written  contrftd;  to  wit:  "A.  J. 
Asher  and  Isaac  Simpson  agree  as  follows 
(A.  J.  Asher  of  Bell  county,  Ky.,  and  Isaac 
Simpson  of  Leslie  county,  Ey.)  to  exchange 
lands:  Said  Simpson  agrees  to  convey  all 
the  lands  he  owns  on  Marrowbone  and  ad- 
jacent waters  In  Leslie  county,  Eentacfcy,  by 
deed  of  general  warranty  to  A.  J.  Asher, 
said  land  covered  by  a  140-acre  survey  made 
In  the  name  of  Isaac  Simpson,  No.  04,075, 
surveyed  October  29,  1890,  and  patented 
March  9th,  1891,  being  the  lands  now  oc- 
cupied by  Isaac  Simpson,  and  for  which 
lands  A.  J.  Asher  agrees  to  convey  to  said 
Simpson  by  deed  of  general  warranty  an 
equal  number  of  acres  lying  on  Kettle  Is- 
land and  waters  of  the  right  fork  of  Straight 
creek  in  Bell  county,  Kentui^y.  Beginning 
at  the  mouth  of  said  Kettle  Island,  thence 
up  with  the  bed  of  said  creek  to  about  op- 
posite or  a  Uttle  below  the  house  where  Hen- 
ry Hubbard  now  lives,  thence  leaving  said 
creek  to  Include  about  one  and  one-half  acres 
on  the  right  as  yon  go  up,  Indadlng  the  bam, 
thence  ba<k  to  the  creek  and  up  with  the 
creek  to  near  Sol  Baker's  line,  tfaoioe  leav- 
ing the  creek  so  as  to  include  about  one 
acre  on  the  right  side  of  said  creek,  thence 
back  to  the  creek  and  Sol  Baker's  line, 
thence  with  aald  Baker's  and  Aahef  a  Une  to 
Sam  Brotik's  Une.  thence  with  said  Brock's 
line  to  the  top  of  the  ridge  batweanlUchtand 
Left  forks  of  Straight  creek,  thence  back  witti 
the  mountain  and  said  Adier*8  back  Une  to 
A.  W.  Pickering^  line;  thence  with  same 
to  the  beginning.  Said  Asher  reserves  right 
of  way  for  a  railroad  to  be  laid.  <rfr  through 
■aid  land  agreed  to  be  conreyed.  to  be  laid 
oir  the  usual  wldtha  of  rl^ts  of  way  laid 
off  by  railroad,  and  If  a  railroad  should  be 
built  by  said  Asher  or  his  assigns  In  the 
future  through  said  land  and  said  Asher 
or  his  assigns  should  need  or  require  more 
land  than  said  railroad  rl|^t  of  way  includes 
upon  which  to  erect  coke  ovens,  tipple  or 
other  mining  structures,  they  reserve  the 
right  to  take  the  same,  but  to  pay  said  Simp- 
son or  his  assigns  the  sum  of  one  hundred 
($100.00)  dollars  per  acre  for  such  land  so 
taken  outside  of  said  right  of  way.  Said 
Simpson  agrees  to  stay  where  he  now  lives 
until  the  poplar  timber  is  cut  and  removed 
from  said  tract  of  land  and  to  pay  no  rent 
for  same,  and  he  agrees  for  a  reasonable 
compensation  (provided  both  parties  can 
agree)  to  dictate  and  manage  the  getting  out 
of  said  poplar  timber.  Said  Simpson  re- 
serves the  right  to  allow  R.  L.  Lewis  to  get 
out  said  Lewis  poplar  timber.  Said  Asher 
has  Immediate  possession  of  said  Simpson 
lands  for  the  purpose  of  getting  out  the  tim- 
ber therefrom,  but  said  Simpson  Is  to  hold 
possession  otherwise  as  above  spedfled. 
When  said  timber  Is  removed  said  Asher  Is 
to  have  full  possession  of  said  land  except 
in  time  at  growing  cropa.  Said  Asher  ^ves 
possession  to  aald  Simpaon  In  thirty  daya. 


Said  Simpson  having  aold  eighteen  jwplar 
trees  to  E.  L.  Morgan,  said  Asher  stands 
good  for  same.  Said  Ash^  agrees  to  cut 
twenty-five  hundred  (2,600)  feet  of  lumber 
for  said  Simpson  free  of  charge.  In  case 
said  Simpson  has  more  acres  In  his  above 
described  tract  than  said  Asher's  described 
tract,  said  Simpson  agrees  to  take  the  acre- 
age on  the  S.  W.  comer  of  said  Aaher*8  land 
adjacent  the  Sam  Brock  tract  and  bade  of 
same  or  west  of  same." 

As  appears  from  the  face  of  the  contract, 
appellant  wanted  the  Simpson  lands  especial- 
ly for  the  timber,  and  Immediately  after  the 
execution  of  the  contract,  through  his  agents, 
proceeded  to  take  the  merchantable  timber 
from  the  Simpson  tract;  Simpson  remaining 
thereon  and  auperintendlng  the  getting  out 
of  the  timber  Ibr  Ashw.  About  a  year  lata 
Simpson  moved  to  the  Kettle  Island  tract  of 
land  in  Bell  county,  referred  to  in  the  con- 
tract, and  took  possession  of  it  A  year  or 
two  after  the  contract,  one  George  V.  Turner 
instituted  an  action  in  the  federal  court 
against  Asher  and  Simpson,  rtaiming  to  be 
the  owner  of  the  tract  of  land  under  an  old 
patent,  but  before  the  case  came  to  trial 
Simpson  paid  Turner  $500  for  a  Quitclaim 
deed  to  his  interest  in  the  Simpson  tract, 
and  this  deed  of  course  inured  to  the  benefit 
of  and  was  intended  to  perfect  the  title  both 
of  Asher  and  Simpson.  Upon  one  pretext  m 
■another,  Asher  persistently  refused  to  mate 
the  conveyance  provided  for  In  the  contract, 
saying  at  one  time  that  bis  wife  was  In 
California  and  that  he  could  not  therefore 
make  the  conveyance,  and  at  other  ttmea 
that  he  was  dissatisfied  wltb  the  survey  of 
the  Leslie  conn^  lands  and  wanted  thm  re- 
surveyed. 

This  action  was  instituted  on  the  19th  of 
January,  1911.  by  appellee,  alleging  that  the 
Leslie  county  tract  of  land  owned  by  him, 
and  embraced  In  the  contract  above  quoted, 
contained  357.88  acres,  and  that  the  Kettle 
Island  tract  of  land  owned  by  appellant,  re- 
ferred to  therein,  contained  281.7  acres  tit 
land;  and  further  that,  since  the  execution 
of  the  contract  of  the  7th  of  January.  1904, 
appellant  had  sold  the  tract  of  land  refOTed 
to  in  the  said  contract  as  adjacent  to  the  Sam 
Brock  tract,  and  out  of  which  It  waa  agreed 
that  appellee  was  to  have  this  deficit  of  19.- 
18  acres,  and  had  received  therefor  $35  per 
acre,  and  prayed  for  a  specific  performance 
of  the  contract  as  to  the  Kettle  Island  tract, 
and  for  a  Judgment  against  appellant  for  the 
amount  he  received  for  the  76.18  acres  ao 
sold  by  him  off  the  tract  adjacent  to  the  Sam 
Bro<^  tract  Appellant  traidered  with  bis 
petition  a  deed  in  due  form  executed  by  him 
and  his  wife  to  Asher  for  the  Leslie  county 
lands.  The  court  adjudged  a  spedAc  p»- 
formance  as  to  the  Kettle  Island  lands,  and 
entered  a  jn^^ent  fbr  appellee  for  $2,666l30 
with  Interest  from  the  date  of  the  filing  ot 
the  suit  as  representing  the  76J8  acrei^  tiw 
land  which  appellant  agreed  to  oniTay  to  ap- 
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pellee  and  which  he  sold  at  the  price  of  $30 

per  acre. 

Appellant  ae^u  a  rerersal  upon  two 
gnrands:  (1)  That  tlie  deaeriptitHi  in  tbe  con- 
tract of  the  SlmpBon  labda  as  tbe  lands 
he  owns  on  Marrowbone  and  adjacent  waters 
In  Leslie  connty,  KentnCky,  •  *  *  said 
land  covered  br  a  140-acre  snrr^  made  in 
the  name  of  Isaac  Simpson,  No.  64,076,  stuv 
veyed  October  29th,  1890  and  patented 
March  9th,  1891,  being  ttie  lands  now  occn- 
pled  by  Isaac  Mmpson,**  only  embraces  the 
land  owned  by  gmpeea  within  the  140-acre 
Burrey,  and  that  be  <appel]ant)  cannot  be  re- 
quired to  take  under  the  terms  of  tbe  eon- 
tract  any  land  outside  of  that  patent  (2) 
Tbat  tbe  appellee  has  been  guilty  of  swdi 
laches  and  delay  as  that  tbe  sitnatlon  of  the 
parties  has  changed,  and  he  is  tberefbre  not 
entitled  in  eauUy  to  a  spedflc  performance. 

[11  Where  the  parties  to  a  contract,  am- 
biguous In  Its  terms,  have  put  their  own  in- 
terpretation uptm  it  tbelr  action  wa&er  it, 
a  chancdlor  will  not  go  into  tbe  technical 
roles  of  constructloh  In  detwminlng  Its 
meaning,  but  will  give  it  that  meaning  which 
the  parties  themselTeB  hare  put  upon  it.  In 
this  case,  immediately  after  the  execution 
of  tbe  contract,  Asher  proceeded  to  take  the 
merchantable  timber  from  the  whole  Simpson 
trac^  not  oonflnlng  bimsdf  to  that  part  ot  It 
onbraced  wi(bln  the  140«cra  patent  This 
actitm  of  bis  immediately  after  tbe  execu- 
tion of  the  contract,  and  which  was  acquiesc- 
ed in  and  actually  partl<^ted  in  by  the  ap- 
pellee as  Asber*B  en^Ioyfi,  la  most  ccmduslTe 
that  the  parties  them  selves  understood  at  tbe 
time  that  Simpson  was  selling  and  Asher  was 
buying  tbe  whole  of  tbe  Simpson  tract  The 
evidence  Is  that  appellee  himself  had  lived 
upon  that  same  tract  of  land  for  85  years, 
had  raised  his  whole  family  there;  that  his 
and  his  wife's  ancestors  had  lived  upon  It  for 
years  prior  to  that;  and  that  his  possessory 
title  to  the  whole  tract  was  good,  and  that 
there  Is  now  no  other  known  Claimant  to 
any  part  of  it 

To  now  permit  the  awellant,  after  receiv- 
ing the  full  benefit  of  what  be  chiefly  con- 
tracted for  (the  merchantable  timber  on  the 
Simpson  tract),  to  deny  to  appellee  that 
which  be  contended  for  (the  same  number  of 
acres  of  laud  in  Bell  county,  or  its  eqniva- 
lenQ  would  be  to  work  out  a  result  aUiorroit 
to  equitable  principles.  The  parties  entered 
Into  this  contract  with  their  eyes  opeaii  they 
were  on  the  grtnmd  when  It  was  made;  tbe 
lines  w««  pointed  out  the  very  day  It  was 
«zecnted;  they  luve  by  their  own  acts  under 
It  immediately  after  its  execution  plainly 
pcdnted  out  what  was  In  th^r  minds  when 
they  made  it ;  and  the  oonrto  will  not  inter- 
fere with  that  interpretation. 

[2]  No  time  was  fixed  in  the  contract  for 
its  performance  by  either  party,  and  time 
was  therefore  not  of  tbe  essmoe  of  the  con- 
tract   The  evidence  Is  that  Asher  agreed 


orally  to  have  both  tracts  snrv^ed,  and  that 
he  did  have  the  Simpson  tract  sorr^ed,  but 
subsequently  said  that  he  was  dissatisfied 
with  that  survey,  and  a<4oalIy  had  it  resuT' 
veyed  after  this  suit  was  Instituted.  The 
federal  court  suit  necessarily  caused  some 
delay  In  the  carrying  out  of  this  oontnct; 
the  absence  of  Asher*s  wife  in  CUifbmia  an- 
other thne  was  pleaded  by  him  aa  cause  fOr 
further  delay;  and  It  appears  throughout 
the  record  that  he  was  dilatory  In  carrying 
out  his  agreement  to  have  these  two  tracts  of 
land  surveyed.  Under  these  drcomstancss, 
there  was  no  such  laches  as  deprived  appellee 
of  the  right  to  a  specific  performance. 

The  Judgment  does  substantial  JnsHoe  be* 
tween  the  parties,  and  is  affirmed. 


CITIZENS'  NAT.  lAFB  INS.  CO.  v. 
MUEIPHX. 

(Court  of  Appeahl  ol  Kentudky.  May  2^  1918.) 

1.  GONTRAOTS  (I  28*)  -~  PBOPOSAL  ASO  AO- 

OEPTANCE. 

A  propoflitioD  or  offer  Imposes  no  obligation 
OD  the  part7  making  it  unless  It  Is  accepted  by 
the  party  to  whom  it  is  made,  and  no  obligation 
then  unless  the  acceptance  closes  the  contnict  so 
that  it  is  binding  upon  both  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  07,  62-92.  10^^;  Dec  Dig.  f 
22.*] 

2.  CoifTBAOrs  (i  10*)— Requisitbb  —  Mdtual- 
ITT  or  Oblioation.  - 

Where  the  promise  of  one  is  the  conBi dera- 
tion of  the  other,  neither  party  can  be  bound 
unless  the  other  b  bouod. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  21-40;  Dec  Dig.  |  10.«] 

3.  iNSUBAirCX  (8  130*)— CoimiACTB— DBUVxnT 
AND  ACCKPTANCB  OF  POLICT. 

Tbe  application  for  a  policy  contained  tbe 
stipulation  that  no  coutract  of  ioBuraace  should 
be  deemed  made  and  no  liability  on  tbe  part 
of  the  tnsnrer  should  arise  unless  a  policy  should 
be  issued  and  be  delivered  to  the  insured  and  the 
first  premium  thereon  be  actnaUy  paid.  The 
policy  was  tendered  to  him,  but  be  refused  to 
accept  it  end  it  was  thereafter  mailed  to  him 
at  bis  address  and  received  and  retained  'for 
about  Biz  months,  when  it  was  returned  to  the 
insurer.  Held,  that  the  stipulation  that  in- 
sured would  accept  the  policy,  if  Issued,  was 
only  an  agreement  not  to  withdraw  his  proposi- 
tion before  the  irallcy  was  delivered,  and  that 
when  be  refused  to  accept  the  policy,  be  with- 
drew his  offer  and  was  not  liable  on  the  note, 
and  that  tbe  insurer  acquired  no  right  bv  mail- 
ing the  policy  after  it  knew  that  (he  offer  had 
been  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  195-202 ;  DecDlg.  1 130.*] 

4k  InsuKANCi:  (S  130*) — Aoreehent  to  Accept 

POUCT— COKSIDBBATIOlt. 

A  Stipulation  iu  an  application  that  ap- 
plicant would  accept  a  policy  If  Issued,  not  snp- 
ported  by  any  consideration,  was  not  binding 
on  the  applicant 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  195-202 ;  Dec  Dig.  i  130.*] 

Appeal  from  Circuit  Court  Boyle  County. 
Action  by  the  Citizens*  National  Ul»  In- 
surance Company  against  John  S.  Morpby. 


•TW  etlier  oases  see  same  topic  and  isetlMi  NUIIBBR  In  Deo.  Dig.  St  Am.  Dig.  K^-Ho.  Ssrln  a  Rw'r  ladezta 
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Judgment  tor  defendant,  and  plaintiff  ap- 
peaUk  AflBrmed. 

Bruce  &  Bullitt,  of  LoulsvUle,  and  OL  O. 
Fox,  of  DanvlUe,  for  appellant  a  a  Bag- 
by,  of  Danville,  and  P.  M.  McRoberta,  of 
Stanford,  tor  appellee. 

HOBSON,  C.  1.  The  atlzens*  National 
lAte  Insurance  Company  bron^t  tbis  suit 
ajfilnst  Jobn  S.  Unrphy.  It  alleged  In  the 
petition  that  Mnrpby  on  November  26,  1010, 
executed  to  B.  B.  Spurgeon  and  O.  S.  Walker 
a  promissory  note  for  9S44.1^  payable  in 
four  months  after  date,  and  bearing  Interest 
from  maturity;  that  Spurgeon  and  Walker 
assigned  the  note  to  the  plaintiff ;  that  it 
was  executed  In  settlement  of  the  first  pre- 
mium due  by  Murphy  on  policy  No.  17,144 
issued  by  the  plaintiff  on  his  life ;  that  Spur- 
geon and  Walker  acted  as  the  agent  of  the 
plainHfT  fn  taking  the  note ;  that  the  policy 
was  issued  on  November  28,  1010,  in  accord- 
ance with  the  application  made  by  the  de- 
fendant, and  was  tendered  to  the  defendant 
several  times  by  Its  agents,  Walker  and 
Spurgeon,  and  that  he  refused  to  accept  it; 
that  thereafter  the  plaintiff,  on  February  0, 
1011,  mailed  him  the  policy  at  his  address, 
McKinney,  Ky.,  and  the  policy  was  received 
by  him  through  the  mall  and  retained  until 
August  23,  1011,  when  it  was  returned  to 
the  plaintiff.  The  policy  was  made  a  part 
of  the  petition.  The  application  which  Is 
attached  to  the  policy  was  dated  November 
26,  1010,  and  among  other  things  contained 
the  following:  "No  contract  of  insurance 
shall  be  deemed  made  and  no  liability  on  the 
part  of  eald  company  shall  arise  until  a  pol- 
icy shall  be  Issued  and  be  delivered  to  me 
and  the  first  premium  thereon  be  actually 
paid,  all  while  I  am  in  good  health." 

The  circuit  court  sustained  the  defendant's 
demurrer  to  the  petition.  The  plaintiff  then 
filed  an  amended  petition  In  which  it  alleged 
that  the  application  contained  this:  "I  here- 
by declare  and  agree  that  all  the  foregoing 
statements  and  answers  «  «  *  are  offer- 
ed to  the  company  as  a  consideration  for  and 
as  a  basis  of  the  contract  with  said  company 
under  my  policy  issued  under  this  applica- 
tion, which  if  issued  I  hereby  agree  to  ac- 
cept" It  alleged  that  the  defendant  without 
any  right  refused  to  accept  the  policy ;  that 
It  was  tendered  to  him  while  he  waa  in  good 
health ;  and  that  he  was  still  in  good  health. 
The  drcnlt  court  sustained  the  demnrrer  to 
the  petition  as  amended,  and  the  plaintiff 
declining  to  plead  further,  the  petition  was 
dismiBaed.   The  plaintiff  appeals. 

The  ground  ot  the  ruling  of  the  circuit 
court  was  that  the  application  of  Murphy  for 
Insurance  was  only  a  proposition  from  him 
which  might  be  withdrawn  by  him  at  any 
time  before  It  was  accepted  and  the  con- 
tract closed ;  that  under  the  terms  of  the  ap- 
plication the  contract  waa  not  closed  when 
the  company  accepted  the  application  and  Is- 


sued the  policy;  tb&t  no  contract  of  insur- 
ance was  made  and  no  liability  existed  on 
the  part  of  the  company  until  the  policy  was 
not  only  issued  but  delivered  to  the  insured ; 
that  op  to  this  time  he  waa  at  liberty  to 
withdraw  his  proposition.  In  Bishop  on  Con- 
tracts, 1  325,  the  rule  is  thus  stated:  "ffinoe 
an  otttx  Is  not  a  contract,  the  party 
it  may  withdraw  It  at  any  time  before  ac- 
ceptance^ Even  though  it  is  in  writing,  and 
Ito  terms  is  to  stand  open  tor  a  specUted 
period,  the  result  la  the  same.  With  no 
money  oonsldnatlon,  and  ao  eonevimAtoC 
promise  txom  Uw  peraim  to  ^rtumi  It  Is  mad& 
the  promise  not  to  withdraw  it  hsa  no  bind- 
ing torn.  It  a  oonslderatitm  tor  die  un- 
dertaking to  leave  the  olta  open  Is  glvot 
and  acc^jited,  tUs  constltates  of  Its^  a  con- 
tract^ and  the  offer  cannot  be  withdrawn." 

[1, 1]  A  propostticm  or  offer  Imposes  no  ob- 
ligatitm  on  the  parly  making  It  nnless  It  Is 
accepted  1^  the  party  to  wh<nn  It  Is  madc^ 
and  no  obligation  la  tbm  imposed  nnleas  the 
acceptance  closes  the  contract,  so  ttiat  It  Is 
binding  upon  both  parties,  tor  where  Oie 
promise  of  tme  is  the  conslderatton  of  the 
other,  neither  parly  can  be  bound  nnleaa  Oie 
other  is  bound.  Moxley  r.  Btoxley,  2  Ifetc. 
800;  Second  National  Bank  of  Ashland  r. 
Rouse.  142  Ky.  612,  134  S.  W.  1121. 

In  New  York  Life  Ins.  Co.  v.  Levy,  122 
Ky.  457,  02  S.  W.  325,  20  Ky.  Law  Kep.  6,  21, 
5  L.  B.  A.  (N.  S.)  739,  the  facts  were  these: 
On  December  30th  Levy  applied  to  Che  local 
agent  for  $10,000  of  Insurance  to  be  written 
In  two  $5,000  policies.  On  January  20th  he 
paid  the  first  premium.  On  the  day  before, 
however,  the  company  had  at  its  general  of- 
fice considered  the  application  and  rejected 
it  for  $10,000,  but  approved  it  for  $5,000, 
and  issued  a  policy  thereon  whltt  was  sent 
to  the  agent  who  d^vered  it  to  the  son  of 
the  Insured,  the  insured  having  died  in  the 
meantime.  It  was  held  that  there  was  no 
contract  of  Insurance,  and  that  there  could 
be  no  recovery  against  the  company. 

In  Provident  Savings  Assurance  Society  v. 
Elliott,  03  S.  W.  660,  20  Ky.  Law  Bep.  552, 
the  application  contained  a  similar  provision 
to  that  above  quoted,  and,  the  polity  not 
having  been  delivered  while  the  insured  was 
In  good  health,  it  waa  held  that  the  con- 
tract was  not  comi^eted. 

In  McGregor  v.  Metropolitan  life  Ins.  Co^ 
143  Ky.  488,  136  S.  W.  888,  the  policy  was 
not  delivered,  the  language  of  the  applica- 
tion being  similar  to  that  quoted  above,  and 
it  was  held  that  no  Undlng  contract  had 
been  made. 

In  Dickerson's  Adm'r  v.  Providence  Sav- 
ings Society,  52  S.  W.  825,  it  was  agreed  be- 
tween the  applicant  and  the  agent  that  the 
agent  would  send  on  the  application  and  that 
the  applicant  would  finally  decide  when  Uke 
policy  came  whether  he  would  accent  it. 
When  the  policy  came  the  insured  was  sick 
and  It  was  never  delivered.    It  was  bald 
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that  there  could  be  no  recovery.  A  number 
of  authoritlei  are  collected  In  these  opin- 
ions. Those  were  all  cases  In  which  the  In- 
Burance  company  was  aoogtat  to  be  held  Un- 
ble;  but  the  same  rule  most  be  applied  to 
the  Insared,  for  the  llaUlity,  it  any,  must  be 
mntuaL 

In  Whiting  V,  Mass.  Ins.  Co.,  129  Haas. 
240,  37  Am.  Bep.  817.  the  application  pro- 
viding as  here  that  the  first  premium  must 
be  paid  before  the  contract  was  complete, 
the  insured  did  not  pay  the  premium,  and 
it  was  paid  by  another  as  a  volunteer.  It 
was  held  that  there  was  no  binding  contract 
The  court  said:  "It  is  not  enough  that  the 
form  of  the  policy  had  been  approved,  for 
it  was  still  optional  with  Fairfield  whether 
he  would  by  payment  make  It  a  binding  con- 
tract If  he  declined  or  neglected  to  pay, 
the  company  would  have  no  dalm  for  the 
premium  against  him,  or  agwiffirt  his  estate, 
because  the  risk  never  attached."  The  same 
aueatlon  arose  In  Hogben  v.  Metn^litan 
life  Ina.  Co.,  60  Cionn.  608,  S8  Atl.  214,  61 
Am.  St  Kep.  63,  and  waa  decided  In  the  same 
way.  Sec^  also,  Rogers  r.  Gharter  Oak  Life 
Ina.  Co.,  41  Conn.  97:  Mutual  Ufa  Ins.  Co.  v. 
Tonng,  23  WalL  8S,  23  L.  Ed.  U2;  29  Gyc 
7ia 

In  Sanun«a  r.  Mnfaial  Ufe  Ina.  Co,  12 
Wya  8H  76  Paa  M4, 109.Am.  St  Bep.  1009, 
the  oonzt  laid:  *^liere  can  be  no  doubt  but 
that  a  Ufa  Insnimnce  company  has  the  ab- 
■olnte  right  to  Insist  that  it  shall  accept 
an  application  and  Issue  a  policy  befbre  it 
ahaU  be  bound  as  an  Insurer;  nether  can 
there  be  any  doubt  oS  the  right  of  one  de- 
siring applying  for  insorance  to  require  a 
d^very  to  him,  and  acceptance  by  him  of 
the  policy  before  he  will  be  bonnd." 

Id  a  note  to  Stephenson  v.  Allison,  158 
Am.  St  Bep.  63,  the  learned  editor,  sum- 
ming up  a  number  of  cases,  says:  "Accept- 
ance of  the  policy  Is  the  act  of  the  Insured 
and  is  expreesive  of  tils  intent  to  be  bound 
by  the  conditions  of  the  contract  in  the 
same  manner  that  delivery  is  expressive  of 
the  intent  of  the  insurer,  and  is  not  only 
equally  necessary,  but  Is  subject  to  the  same 
limitations  as  are  heretofore  outlined  with 
respect  to  delivery.  Assuming  that  the  con- 
tract is  one  requiring  delivery  to  complete 
it  the  interdependent  relation  between  the 
two  acts  is  such  that  such  contract  is  ob- 
viously subject  to  the  qualification  that  ac- 
ceptance,  either  actual  or  conMructlve,  is  as 
necessary  as  a  valid  d^vtfy  to  render  it 
cranplete  and  binding." 

[3, 41  When  the  plaintiff's  agents  tendered 
the  policy  to  the  defendant  and  he  refused  to 
accept  it,  be  withdrew  bis  offer,  and  bis 
proposition  was  then  at  an  end.  The  com- 
pany could  acquire  no  right  by  subsequently 
mailing  the  policy  to  him,  when  it  knew  that 
bis  proposition  had  been  withdrawn.  It  Is 
tme  it  is  stipulated  in  the  application  that 


the  assured  agrees  to  accept  the  policy  if 
issued,  but  this  was  only  an  agreement  not 
to  withdraw  his  proposition  before  the  poli- 
cy was  delivered ;  and,  there  btdng  no  con- 
sideration for  this  agreement,  he  was  not 
bound  by  it  In  order  for  an  agreement  not 
to  withdraw  a  proposition  to  be  binding  as 
shown  above,  it  must  be  supported  by  a 
consideration.  Here  the  insurance  upon  his 
life  was  the  sole  consideration  of  the  de- 
fendant's promise  to  pay  the  note  he  execute 
ed.  The  insurance  never  having  become 
binding,  there  was  no  consideration  to  sup- 
port hla  promise  to  pay. 
Judgment  afilrmed. 


FAIN  et  aL  T.  HBATHSCAN  et  «L 
(Goort  of  Appeals ^f^entocky.    Msy  90, 

1.  Tbndob  ard  Fubcha^  (I  179*)— Coif- 
TBACT  or  Sai.!— ConsTBUcnoN— PATHsnr— 

COIXATEBAL  SBCUBITT. 

Defendant,  having  sold  certain  real  prop- 
erty to  H.  and  wife  and  accepted  certain  In- 
vestment certificates  aa  collateral  security,  pnr- 
chased  certain  other  real  property  from  com- 
plainant's testator  and  assigned  the  in'ior  con- 
tract with  F.  and  the  certificates  to  testator,  the 
contract  providing  that  the  certificates  shoold 
be  kept  in  force  antil  a  sufficient  number  ma- 
tnred  to  Uqnidate  f2,000  and  interest  from 
whldi  should  be  paid  f40  commissions  charg- 
ed by  B.  to  F,  and  wife,  the  contract  between 
F.  and  H.  being  assiened  to  testator  and  also 
the  certificates  as  collateral  security  to  secure 
full  payment  to  testator  of  fl,900  and  interest, 
and  when  such  amount  and  interest  was  fully 
paid  the  remaining  conpona  should  be  return- 
ed to  H.,  provided  the  (2,000  had  been  paid  to 
F.  or  testator,  otfaerwise  the  remaining  con- 
Mins  should  be  turned  over  by  testator  to  F. 
atld,  that  testator  received  such  certificates 
as  collateral  security  only,  and  not  as  absolute 
payment  of  the  consideration  for  the  transfer 
of  his  property  to  F.  and  wife. 

[Eld.  Note — For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  366;  Dec.  Dig.  f  179.*] 

2.  Vendob  ahd  Pttbchaskb  (I  287*)— Ven- 
noB'e  Lien— FoBECix>suBB— Obubb  or  Sale, 

Where  complainants  had  a  vendor's  lien 
on  two  tracts  of  land,  and  defendant  F,  also 
had  a  Uen  on  but  one  of  the  tracts  for  a  small 
amount  which  had  been  assigned  to  testator, 
and  a  sale  of  snch  tract  for  the  amount  of  the 
debt  still  owing  to  F.  and  application  tliereof 
to  bis  debt  to  testator  would  pay  bat  a  small 
portion  thereof,  it  was  not  material  to  him 
which  of  the  two  contracts  was  first  sold. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |3  810-814;  Dec.  Dig.  S 
287.*] 

3.  HuBBAicn  AND  WiTE  (|  239*)— Uabbieo 
Woman— JuDOMENT. 

Under  Ky.  St  |  2128,  prorldiog  that  a 
married  woman  may  acquire,  bold,  and  dispose 
of  real  and  personal  property,  and  contract, 
sue,  and  be  sued  to  the  same  extent  as  her 
husband,  except  that  she  may  not  malie  any 
executory  contract  to  sell,  convey,  or  mort- 
gage real  property  anless  her  husband  Joloa  in 
the  contract  a  peraonal  Judgment  may  be  re- 
covered agabist  a  married  woman. 

rEd.  Note. — For  otiier  eases,  see  Hnabsnd 
and  Wife.  Cent.  Dig.  |f  866,  859,  860.  862, 983 ; 
Dec.  Dig.  I  239.*J  .  , 


•For  otltsr  easas  see  ssma  topic  and  ssctltm  NUMBER  la  Dsc  Dig.  a  Am.  Dig.  K«7-No.  Borlss  a  RWr  Indsxs* 
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4.  HveBAND  AND  WiR  Q  289*)— POCHASB 

OF  Real  Pbopertt  —  JozHon  or  Wxn— 

Pebsonai,  LiABiLmr. 

Where  a  m&rried  woman  Joined  with  her 
fansbond  in  parchasing  property  on  credit,  and 
by  the  terms  of  the  contract  became  Jointly 
bound  Trith  Um  for  the  payment  of  the  con- 
Bideratlon,  the  waa  liable  to  a  personal  jadc- 
ment  for  the  balance  dne  on  the  contract  equal- 
ly  with  her  husband. 

[Bd.  Note.— For  other  cases,  bm  Hwband 
and  Wife,  Cent  Dig.  H  8S5»  866,  860,  862. 968 ; 
Dec.  Dig.  {  239.*] 

Appeal  from  Glrcnlt  Conrt,  Fayette  Ooiuity. 

Action  by  the  executor  of  Asa  Dodfo 
against  Talltha  O.  Fain  and  otbers  In  which 
defendant  Talltha  Fain  and  another  filed  a 
croBB-petltlon  against  their  cod^endants  Ta- 
lltha Heathman  and  others.  From  a  Judg- 
ment In  favor  of  the  executor  and  denying 
the  relief  to  defendants  on  the  aooHsom- 
plaint,  they  appeal.  Affirmed. 

B.  S.  Orawfordt  of  Lexington,  for  appel- 
lants. W.  a  O.  Hobbs,  of  jLexIngton,  for 
appeUeee  Heathman.  Joa.  8.  Botts  and  Fal- 
coner &  Falconer,  all  of  LezingttHi,  for  ap- 
pellee  Dodge's  executor. 

SBTTLB,  J.  December  18,  1885,  fibe  ap> 
ptilantB  Talltha  G.  Fain  and  lAomae  A. 
Fain,  her  husband,  sold  to  the  appellees  Ta- 
lltha Heathman  and  Jos^h  Heathman,  her 
husband,  two  lots  in  the  dty  of  Lextngton; 
the  contract  being  eTldenced  by  the  follow- 
ing writing:  "This  contract  made  this  18th 
day  of  December,  1896,  between  Talltha  O. 
Fain  and  Thomas  A.  Fain,  her  husband,  of 
Lexington,  Kentucky,  parties  of  the  first 
part,  and  Talltha  Heathman,  wife  of  Joseph 
Heathman,  of  Lexington,  Kentucky,  party  of 
the  second  part,  wltnessetb:  That  the  said 
party  of  the  first  part,  hereby  agrees  to  sell 
and  convey  to  the  said  party  of  the  second 
part,  for  the  consideration  hereinafter  nam- 
ed, those  two  certain  tracts  or  parcels  of 
land,  described  and  bounded  as  follows, 
both  of  said  tracts  bdng  situated  in  Fayette 
coan^,  Kentucky:  First,  the  south  20  feet 
of  lot  18  in  block  1  of  Forest  Hill,  as  shown 
on  pages  38  and  39  of  Plat  Book  No.  1  In 
the  office  of  the  clerk  of  Fayette  county 
court,  fronting  20  feet  on  the  west  side  of 
Qeorgetown  street  and  extending  back  125 
feet  to  lot  19  on  said  block  and  bounded  on 
the  south  by  lot  17  In  the  same  block,  and 
on  the  north  by  30  feet  of  lot  18,  hereto- 
fore conveyed  to  Maggie  J.  Warren,  and  by 
her  conveyed  to  Bald  parties  of  the  first  part 
hereto;  the  property  above  described  being 
the  same  property  conveyed  to  the  first  par- 
ties hereto  by  deed  from  the  For^  Hill 
Land  Company,  dated  October  4, 1892,  which 
Is  to  be  recorded  in  the  Fayette  county 
clerk's  office.  Second,  that  certain  tract  of 
land  described  as  follows:  The  north  30 
feet  of  lot  18  In  block  1  of  Forest  Hill,  as 
shown  on  the  above-mentioned  plat,  front- 
ing 30  feet  on  Georgetown  and  Glm  streets. 


and  running  west  along  Blm  atx^et  126  to 

lot  19,  thence  sontlt  along  19,  80  feet,  thence 
east  parallel  with  Elm  street  126  feet  to 
Georgetown  street,  tittmce  north  along 
Georgetown  street  80  feet  to  the  place  of 
beginning;  being  the  same  property  con- 
veyed to  the  parties  of  the  first  part  by 
Maggie  J.  Warren  et  al.,  by  deed  dated  Oc- 
tober 20,  1892,  recorded  In  Deed  Book  97, 
page  663.  And  when  the  purchase  price 
hereinafta  named  Is  folly  paid,  according 
to  the  agreement  herein  set  out,  the  first 
parties  covenant  and  agree  with  the  second 
party  that  they  will  furnish  to  the  said  sec- 
ond party  a  good  and  sufilcient  title  to  the 
said  real  estate  with  covoiant  of  general 
warranty,  by  deed  duly  executed,  aduunrt 
edged  and  delivered  by  the  first  parties. 
The  second  party,  on  her  part,  In  considera- 
tion of  the  above-named  agreement,  agrees 
to  pay  for  Uie  said  real  estate,  to  the  said 
first  parties  the  sum  of  two  thousand  dol- 
lars (92,000)  with  Interest  Uiereon  at  sU 
per  cent  per  annum  from  this  date  nntU 
paid ;  but  the  said  purdiase  money  Is  to  be 
paid  as  follows:  that  Is  to  say ;  die  second 
party  has  taken  out  toi  ewtlflcates  In  the 
Sottthem  Mutual  Investment  Onmpany  of 
Lexington,  Koitucky:  Now  thai,  the  said 
certificates  dull  b^  and  they  are  hwehr. 
assigned  to  the  said  first  parties  as  col- 
lateral to  seenre  further  the  paymait  of 
the  said  punAase  price  for  the  said  real 
estate ;  and  tlie  said  first  parties  are  here> 
by  authorised  to  e(dlect  all  matured  ooupouS 
on  the  said  certificates  and  renewals  there- 
of, until  th^  have  received  said  ptirdiase 
price  and  Interest  In  full;  except  this,  that 
enot^h  of  the  coupons  first  matured  shall  be 
applied  to  the  payment  of  any  and  all  liens 
now  existing  against  the  said  real  estate  or 
any  part  thereof,  and  when  oiongh  coupons 
on  said  certificates  or  renewals  thereof 
shall  have  matured  and  been  paid  to  cover 
said  purchase  price,  after  deducting  such 
part  thereof  as  shall  be  paid  to  relieve  the 
said  real  estate  herein  described  from  the 
Incnmbrance'  now  ArtidiTig  tboreon,  said  first 
parties  covenant  and  agree  that  they  will 
execute,  acknowledge  and  d^ver  to  the  sec- 
ond party  a  good  and  sufficient  deed  with 
covenant  of  general  warranty  fbr  the  said 
real  estate.  Tba  second  part  agrees  that 
she  will,  each  and  every  month,  pay  Into 
the  said  SouUiem  Mutual  Investment  Com- 
pany, according  to  its  rules,  the  dues  on 
said  certificates  or  renewals  thereof,  that  to 
to  say  two  dollars  ($2.00)  per  month  on  each 
of  said  certificates  or  renewals  thereof;  aod 
that  she  will  renew  said  certificates  and 
coupons  thereon  as  fast  as  they  matnre; 
and  if  at  any  time  the  second  party  should 
be  In  default  In  any  of  the  said  payments 
for  as  long  as  three  months  then  all  of  the 
said  unpaid  purchase  price  above  agreed  up- 
on with  interest  thereon  up  to  that  date 
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shall  be  due  and  payable,  and  the  said  first 
piartles  shall  have  the  right  to  carry  the 
said  certificates  In  the  said  Sontbera  Mutual 
iDTestment  Company  and  to  own  the  same 
absolutely.  The  second  party  agrees  to  pay 
all  fnture  taxes  and  insurance  on  the  said 
property  and  to  keep  the  said  propwty  in- 
sared  in  some  reliable  fire  Insurance  com- 
pany, for  at  least  the  sum  ot  dollars 

(I  )  nntU  It  is  fully  paid  for,  the  loss, 

if  any,  to  be  made  payable  to  the  partfes  of 
the  first  part  as  their  Interest  may  appear. 
TftUtha  G.  Fain.  Tboe.  A.  Fain.  J.  B. 
Heatbman.  Talitha  Heathman." 

AQgaat  0.  1897,  the  exv^Ianta  TallUia  a 
and  l^iomas  A  Fain  jnirchased  of  Asa  Dodge 
a  house  and  lot  in  tlie  same  dly  upon  the 
tatoB  and  conditions  set  forth  in  the  follow- 
ing craitract:  "This  contract  made  this  the 
9Ui  day  of  Angnst,  1897,  between  Asa  Dodge 
and  Talitha  a  Fain  and  Thomas  A.  Fain, 
ber  husband,  all  said  parties  are  of  Lexing- 
ton, Fayette  county,  KentiKfty.  The  party 
of  the  first  parl^  Asa  Dodge,  hrael^  agresa 
to  sell  and  oonrey  to  the  said  parties  of  the 
•ecmd  part  with  all  improTemmtB  thereon, 
flltuated  and  located  on  South  limestone 
street  In  the  city  of  Lradngton,  Fayette  coun- 
ty, Koitucky,  being  numbw  867.  ad]<dning 
on  the  south  John  0*Melll,  and  on  the  north 

 HaU  for  100  fbet,  fronting  on  South 

Limestone  street  aixtj  feet  and  running 
northwest  parallel  lines  one  hundred  and 
fifty  (ISO)  feet;  being  60x150  ft,  for  and 
in  consideration  of  nineteen  hundred  dollars 
^1,900).  And  when  the  purdiase  price  here- 
in named  is  fully  paid  according  to  agree- 
ment  herdn  set  forth  the  first  party  cove- 
nants and  agrees  that  he  will  furnish  to  the 
second  party  a  good  and  snffldaat  title  to  the 
said  real  eatate,  with  covenant  of  general 
warranty,  by  deed  duly  executed,  acknowl- 
edged and  delivered  by  the  first  party.  The 
parties  of  the  second  part  on  their  part,  in 
consideration  of  the  above-named  agreement, 
agree  to  pay  to  the  party  of  the  first  part 
the  sum  of  nineteen  hundred  dollars  ($1,900) 
with  interest  thereon  at  six  per  cent,  per 
annum  from  this  date  until  paid;  but  the 
said  purchase  price  Is  to  be  paid  as  fol- 
lows, that  Is:  The  second  parties  hold  a 
written  contract  with  one  Talitha  Heathman, 
wife  of  Joseph  Heathman,  of  Lexington, 
Kentucky,  for  certain  real  estate  in  Fayette 
county,  Kentucky,  for  two  thousand  dollars 
(?2,000.00).  For  the  payment  of  said  two 
thousand  dollars  said  Talitha  Heathman 
has  taken  out  ten  certificates  In  the  South- 
em  Mutual  Investment  Oompany.  Said  cer- 
tificates are  to  be  kept  in  force  until  a  suf- 
ficient number  matures  to  liquidate  said  two 
thousand  dollars  and  said  interest  In  said 
contract  it  is  stipulated  that  certain  debts 
against  said  real  estate  shall  be  liquidated 
first  by  first  maturing  coupons,  and  It  Is  here 
understood  that  J.  H.  Baker  is  to  receive  out 
of  the  first  maturities  forty  doUars  (940) 
lfi6  s.w.-e8 


commission  charged  to  said  Talitha  Fain  and 
husband.  (Said  contract  between  said  Tall- 
Uia Fain  and  Thomas  A.  Fain,  her  husband, 
and  said  Talitha  Heathman,  and  Joseph 
Heathman,  her  husband,  Is  hereby  assigned 
and  turned  over  to  said  Asa  Dodge  and  also 
said  certificates  are  hereby  assigned  as  col- 
lateral to  said  Asa  Dodge  to  secure  the  full 
payment  of  said  nineteen  hundred  dollars 
and  interest)  When  said  amount  and  inter- 
est Is  fully  paid  the  remaining  coupons  shall 
be  turned  over  to  said  Talitha  Heathman, 
provided  ahe  has  paid  the  said  two  thousand 
dollars  to  said  Talitha  Fain  or  Asa  Dodge : 
otherwise  said  remaining  coupons  shall  be 
by  said  Asa  Dodge  turned  over  to  said  Tali- 
tha Fain.  It  is  further  agreed  that  said  * 
Asa  Dodge  shall  collect  for  six  months  from 
the  date  hereof  the  rents  on  said  real  estate 
on  said  South  Limestone  street  After  said 
six  months  shall  have  expired  said  rents 
shall  belong  to  and  be  paid  to  said  Talitha 
Fain.  All  future  insurance  and  fnture  as- 
sessed taxes  shall  be  paid  by  said  TaUtha 
Fain.  Said  property  shall  be  kept  insured 
for  at  least  feOO  In  some  sood  reliable  In- 
surance company,  loss,  If  any,  payable, to 
Asa  Dodge  as  his  interest  may  appear.  Asa 
Dodga  Talitha  a  Fain.  Thomas  A.  Fain." 

It  will  be  observed  that  in  the  contract 
last  mentioned  not  only  was  the  paymoit  of 
the  consideration  for  the  lot  thraeln  describ- 
ed secured  a  Ucm  on  the  lot,  but  also  by 
a  idedge  and  aadgnment,  as  collateral,  of  the 
certiflcates  of  membership  In  the  Southern 
Mutual  Investment  Company,  taken  out  by 
the  Heathmans,  as  required  by  their  con- 
tract with  the  Fains;  it  being  stipulated 
that  whatever  money  was  received  by  Dodge 
on  the  collateral  ttom  the  Heathmans  should 
be  applied:  First,  to  pay  J.  H.  Baker  $40; 
second,  to  pay  certain  debts  against  the  real 
estate  purchased  by  the  Heathmans  of  the 
Fains ;  third,  the  balance,  if  any,  so  fitr  as 
it  would  answer  for  that  purpose,  to  be  ap- 
plied in  satisfaction  of  the  purdbase  price  of 
the  bouse  and  lot  sold  by  Dodge  to  the  Fains. 

After  the  making  of  the  contract  between 
Dodge  and  the  Fains,  the  former  died  testate, 
and,  following  the  probating  of  his  will,  the 
appellee  Security  Trust  Company,  of  Lexing- 
ton, named  therein  as  executor,  duly  quali- 
fied as  sudL  In  the  meantime  the  Southern 
Mutual  Investment  Oompany  became  insol- 
vent and  went  into  the  hands  of  a  receiver. 
In  winding  up  the  affairs  of  the  Investment 
Ck>mpany,  Dodge's  executor  was  paid  by  the 
receiver  on  the  collateral  assigned  the  testa- 
tor by  the  appellants  fl03.33,  June  20,  1011, 
and  the  further  sum  of  |61  July  15,  1911. 

The  Hieathmans  having  ceased  to  continue 
payments  to  Dodge  under  the  contract  they 
had  with  the  Fains,  and  the  latter  having 
refused  to  pay  the  purchase  price  due  on  the 
lot  they  purchased  from  Dodge,  the  executor 
of  Dodge  sued  all  ot  them  In  the  court  be- 
low for  the  collection  of  the  purchase  mon- 
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ey  diie  the  testator's  estate  on  the  lot  be 
sold  the  FbIus;  to  that  end  seekins  personal 
Judgment  a^dnst  eadi  of  the  four  and  the 
enforcement,  first,  of  the  lien  on  the  lot  sold 
the  Fains,  second,  the  Hen  on  the  lots  sold 
by  the  Fains  to  the  Heathmans,  which,  with 
the  contract  creatli^  It  had  be&i  assigned 
the  testator  by  the  former. 

The  answer  of  the  appellants  Talitha  G. 
Fain  and  Thomas  A.  Fain  denied  any  in- 
debtedness to  ttie  estate  of  Asa  Dodge  and. 
in  snbstance,  alleged  that,  at  the  time  tbey 
purchased  of  Dodge  the  lot  described  hi  the 
contract  made  wiOi  him,  they  paid  tiim  the 
entire  consideration  by  assigning  him  the 
,  contract  of  sale  made  by  them  with  Talitha 
Heathman  and  lier  hnsband  and  the  ccdlata> 
al  eon^sting  of  ten  certlflcates  in  Uie  Soatb- 
em  Mutual  Investmrat  Company,  which  con- 
tract and  collateral  he  accepted  in  full  satis- 
faction of  ttie  price  appellants  agreed  to  pay 
him  for  tile  lot,  without  recourse  aa  them. 
Moieovn,  that  the  lot  sold  them  Iky  Dodge 
was  valued  in  the  trade  at  $860,  and  this 
was  the  price  th^  paid  for  it,  but  that  in 
the  contract  of  sale  $1,800  was  stated  to  be 
the  consideration,  because  that  was  within 
$100  of  the  aggregate  face  value  of  the  col- 
lateral assigned  to  Dodge  which  they  had 
received  from  the  Heathmans.  The  answer 
was  made  a  cross-petition  against  the  anwt 
lees  Talitha  and  JoseiA  Heathman,  and  Judg- 
ment prayed  a^ikst  them  for  such  amount, 
If  any,  as  mi^t  be  recovered  by  the  execntor 
(tf  Dodge  against  aiv^lants  and  that  a  Uen 
be  adjudged  them  ag^nst  the  lots  tli«y  sold 
the  Heathmans  therefor.  The  ezeentor  by 
reply  controverted  all  aflBrmative  matter  of 
the  onsww.  Tlie  apprises  Talitha  Heath- 
man and  Joseph  Heathman,  in  answering  the 
petitifm  of  Dodge's  executor  and  the  croaa> 
petition  of  the  aivellants  TaUtha  a  and 
Thomas  A.  Fain,  allied  the  full  payment 
to  tbem  and  to  Asa  Dodge  of  the  purchase 
price  they  agreed  to  pay  appellants  tor  the 
two  lots  tb^  purdmsed  at  ttiem,  which  they 
further  allied  was  $700,  and  that  this  sum 
was  its  agreed  value,  but  that  $2,000  was  ex- 
pressed In  the  contract  of  sale  aa  the  c<m- 
slderatlon  for  the  lots,  because  that  was 
the  face  value  of  the  certifloitealn  the  South- 
ern Hutnal  Investment  Oonmany,  through 
the  payment  of  lyemiums  or  coupons  on 
wUdi  It  iras  Intended  the  purchase  price  of 
the  lots  should  be  paid.  The  answer  further 
alleged  that  bi  this  way  Uie  aM>ellantB  and 
Dodge,  to  whom  these  certificates  were  as- 
signed, appellante,  w«e  paid  In  full  the 
purchase  price  due  on  the  two  lota  they  pur^ 
diased  of  the  latter ;  and  such  payment,  it 
was  further  alleged,  entitled  the  appellees 
Talitha  and  Joseph  Heathnuin  to  a  deed 
from  aK>ellantB  conv^iog  thein  the  lots,  and 
such  deed  the  court  was  asked  to  require 
them  to  make.  The  affirmative  matter  of 
this  answer  was  controverted  by  the  reply  of 
appellants  and  that  of  the  executor  of  the 
will  of  Dodge. 


The  record  contains  a  statonent  of  facts 
to  which  it  Is  admitted  all  the  parties  s«reed, 
and  trom  this  statement  it  appears  that  the 
appellees  Talitha  and  Joseph  Heathman,  aft- 
er the  assignment  by  appellants  of  the  con- 
tract and  collateral  to  Dodge,  paid  blm  for 
appellants  $164.47,  of  which  amount  he 
plied  $109J(4  to  the  extingidahment  of  a  Uen 
on  the  lots  sold  them  by  awellants,  as  re- 
quired by  the  contract  betwem  tiiem,  and 
aluo  by  the  contract  between  aivellants  and 
Dodge,  and  this  payment  1^  of  the  $154.47 
received  by  Dodge,  $44.93  which  he  aivUed 
as  a  credit  <m  the  debt  due  him  from  ap- 
pellants. 

The  case  was  submitted  in  the  drcult 
court  upon  the  agreed  facts  and  certain  is- 
sues indicated  in  writing  1^  the  parties. 
By  the  Judgment  thai  rendered  these  issues 
were  In  the  main  decided  as  contended  by 
the  appellee  Securi^  Trust  Company,  a.- 
ecntor  of  the  will  of  Aba  Dodge,  and  the  case 
refmred  to  the  master  commlsslimer  to  take 
proof  and  report  as  to  paymento  made  aH>^ 
lants  and  Asa  Dodge  by  the  appellees  Talitha 
and  Joseph  Heathman,  the  value  at  the  time 
of  their  aale  of  the  lots  pnrdiased  by  the  lat^ 
ter  of  appellants,  and  of  that  purchased  by 
appellants  of  Dodge  and  what  liens  there 
were  upon  the  two  lots  first  mentioned.  Aft- 
er taldiq;  proof,  the  eommfasioDar  made  his 
report  to  which  exceptions  were  filed  and 
overruled  and  the  reiwrt  confirmed.  Upon 
a  second  submission  of  the  case^  it  was  final- 
ly adjudged  by  the  court  that  $1,000,  Instead 
of  $1,900,  was  the  fair  market  value  of  the 
lot  purchased  by  appellanto  of  Asa  Dodgcv 
and  the  actual  conslderaUon  they  were  to 
pay  tor  It,  and  tot  this  amount  and  its 
costs  the  execntiw  was  given  a  personal 
Judgment  against  each  of  the  appdiants, 
with  interest  from  August  9,  1807,  created 
by  $44J»  as  of  June  2ai911,and  $61  as  of 
July  16,  1911.  It  was  also  adjudged  that 
the  execntor  had  a  lien  upon  the  lot  por- 
diased  by  appellants  from  Aaa  Dodge  to  se- 
cure the  payment  of  the  amount  recovered, 
which  was  ordered  to  be  sold  by  the  commis- 
sioner in  satisfaction  thereof  and  that  the 
property,  being  indivisible,  should  be  sold  asm 
whole.  On  the  issues  as  to  the  appellees 
Talitha  and  Joseph  Heathman,  the  rngxteoaokt 
of  the  parties  having  fixed  the  value  of  tbe 
loto  purchased  by  them  of  &ppellanto  at  $tlOO, 
it  was  adjudged  the  court  that  th^  wcse 
only  indebted  to  the  execntor  of  Dodge  nn- 
dev  the  assignment  to  tbe  latter  of  their 
contract  with  appellants,  in  the  sum  of  $171.- 
79,  with  interest  from  July  15, 1911.  and  for 
this  amount  and  Intoeet  tbe  execntor  wu 
given  a  personal  judgment  agsiwrt  eadi  of 
the  Heathmans  and  a  lien  upon  the  two  lots 
in  jQuestloD,  which,  or  enough  thereof  for  tbe 
purpose,  It  was  further  adjudged  be  solil  by 
the  commissioner  to  satisfy  tbe  debt  of  $171.- 
79  and  interest  The  Judgment  also  provided 
that  certain  tax  liens  on  the  sevoml  lote  to 
be  sold  be  first  paid,  and  as  to  these  tex 
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liens  tbere  seems  to'  bave  beeD  no  contro- 
veray.  The  appellants,  Talittaa  O.  Fain  and 
Tbomas  A.  Fain,  beli«  dlssattsfied  with  tbe~ 
judgment  on  each  braadi  of  the  case,  have 
appealed. 

[1]  The  flTBt  qnesUon  presented  by  tbe 
ai^>eal  Is:  Were  tSa  cerUflcates  of  member- 
ship of  the  Heatbmans  In  the  Investment 
Company,  which  they  had  taken  out  to  en- 
able them  to  pay  for  the  lota  th^  purchased 
of  app^lants,  assigned  by  the  latter  to  Asa 
Dodge  In  absohite  pf^rment  of  the  consider- 
ation thc7  were  to  pay  him  for  the  lot  they 
purchased  of  him,  or  as  collateral  security 
th«efor?  ManlfesUy,  the  drcnlt  court  cor- 
rectly de<lded  that  it  was  asstgned  for  the 
latter  purpose.  Tlie  contract  between  Dodge 
and  the  appellants  establishes  this  &ct,  and, 
aa  it  was  not  attacked  on  Qie  ground 
fraud  or  mistake,  the  parties  are  concluded 
by  Ub  terms;  besides,  eren  if  such  attach 
bad  been  made  upon  the  contract,  neither 
of  the  an?ellant8  could  testify  to  the  con- 
trary in  view  of  the  death  of  Dodge. 

[1]  The  second  question  Is:  Was  It  prop- 
er for  the  court  to  adjudge  a  s&le  of  the  lot 
Dodge  sold  appellants  for  the  payment  of 
the  purchascf  money  due  thereon,  before 
first  Belling  the  lots  of  the  Heathmans  and 
their  certificates  In  the  Inveatment  Com- 
pany in  satisfaction  thereof?  This  question 
is  not  material  In  view  of  the  fact  that  the 
collateral  is  now  admittedly  without  value, 
and  the  further  fact  that  the  small  amount 
admittedly  owing  by  the  Heathmans  on  the 
debt  of  appellants  to  Dodge's  executor  will, 
in  any  event,  pay  such  a  small  part  thereof 
that  the  sale  of  appellants'  lot  will  not,  after 
satisfying  the  tax  Uens  thereon,  even  if  it 
brings  much  more  than  the  value  given  it  by 
the  report  of  the  commissioner,  discharge 
the  balance  of  the  debt  of  the  executor.  It 
is  Immaterial,  therefore,  whether  appel- 
lants* lot  Is  sold  first  or  last 

The  third  question  is:  Did  the  court  err 
in  holding  that  the  true  consideration  for 
the  sale  of  the  real  property  in  each  of  the 
contracts  was  the  amount  named  as  to  each 
by  the  Judgment?  Obviously  not,  as  the  rul- 
ing of  the  court  Is  sustained  by  the  record. 
Moreover,  appellants  are  not  prejudiced  by 
the  holding  of  the  court  that  the  amount 
tta^  owe  the  executor  of  Dodge's  will  is  less 
than  It  would  be  if  their  contention,  as  to 
what  the  contract  was,  were  sustained.  It 
Is  not  true,  as  dalmed  In  the  brief  of  appel- 
lants' counsel,  that  the  Judgment  against  ap- 
pellants Is  in  the  alternative.  It  is  against 
both  and  each  of  them. 

IS]  Nor  is  their  further  contention  that  a 
personal  Judgment  cannot  be  rendered 
against  a  married  woman  tenable.  Section 
2128,  Kentucky  Statutes,  confers  upon  a 
married  woman  every  right  to  acquire,  hold, 
and  dispose  of  proper^  real  or  personal, 
and  to  contract,  sue,  and  be  sued,  possessed 


the  husband,  "ucept  that  ahe  may  not 
make  any  executory  contract  to  sell  or  oon- 
Tey  or  mortgage  her  real  estate,  unless  her 
husband  Join  in  sudEi  contract";  nor  can  she 
become  a  surety.  In  numerous  cases  decid- 
ed since  the  enactment  of  this  statute,  we 
have  held  that  a  personal  Judgment  may  be 
recovered  against  a  married  woman.  Hazeu 
T.  Colossal  Caveni  Co.,  76  S.  W.  116,  25  Ky. 
Law  Bep.  602;  Golonan  t.  Coleman,  142 
Ky.  36,  133  S.  W.  1003. 

C4]  Manifestly,  the  Judgment  against  Ta- 
Utha  G.  Fain  was  proper;  she  Jointly  pur- 
chased with  her  husband  the  lot  they  bou^t 
of  Dodge,  and  by  the  terms  of  tbe  contract 
became  Jointly  bound  with  blm  for  the  pay- 
ment of  the  ccmidderatlon,  fyr  which  reason 
the  executor  was  as  much  entitled  to  a  per- 
sonal Judgment  against  ber  as  against  het 
husband. 

On  the  whole  record,  we  are  satisfied 
that  the  Judgments  correctly  determined  the 
rights  of  all  the  parties ;  therefore  th^  are 
affirmed. 


ILLINOIS  CENT.  B.  GO.  t.  BICE,  Jndge. 

(Court  of  Appeals  of  Kentucky.    May  80, 
1918.) 

1.  GOUBTS  3  207*)— G0T7BT  Or  APPIAXJI— SU- 
FEBVIBINO  JUBISDICnOM. 

While  the  autiiority  conferred  on  the  Court 
of  Appeals  by  Const  i  110.  providing  that  that 
court  may  issue  such  writs  as  may  be  necessary 
to  give  it  general  control  ot  Interior  jurisdic- 
tions, is  broad,  it  will  not  ordinarily  be  exer- 
cised  to  stay  a  court  of  Inferior  jurisdiction 
from  bearing  a  case  in  which  no  appeal  can  be 
taken,  unless  there  is  no  other  adequate  reme- 
dy, and  it  is  necessary  tiiat  such  a  writ  be  Is- 
sued to  prerant  injustice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  II  499,  601-004.  607-609,  61%  ^  634, 
548,  577;  Dec.  Dig.  i  207.*] 

2.  iNjuHCTioN  (I  26*)— Pbocbeoxnos  at  Law 
—Stay  Penoing  Appeal  in  Ajvothee  Suit. 

Certain  miners,  conceiving  themselves  en- 
titled to  maintain  actions  for  damages  by  rea- 
son of  a  railroad  company's  failure  to  fomi^ 
cars  to  their  employers,  instituted  separate  suits 
for  damages  in  the  sum  of  $25  each  in  the 
quarterly  court ;  the  amount  being  fixed  at  that 
sum,  BO  that  no  appeal  could  be  prosecuted. 
After  41  suits  had  been  filed,  all  on  a  printed 
form,  the  railroad  company  sued  in  equity  In 
the  circuit  court,  alleging  that  a  common  ques- 
tion was  Involved  In  all  the  actions,  that  there 
were  about  1,600  miners  In  the  county,  and 
that,  unless  enjoined,  1,600  suits  would  be  fil- 
ed and  judgments  entered  against  complainant, 
and  sought  an  injunction  against  the  prosecu- 
tion of  the  miners'  several  actions,  oon  requir- 
ing them  all  to  set  up  their  claims  in  one  suit 
It  was  also  charged  that  the  judge  of  the  quar- 
terly court  was  a  candidate  for  re-election,  and 
that  defendants  expected  and  intended  to  Im- 
pose on  him  to  Induce  him  to  render  a  judg- 
ment in  each  of  flie  cases  from  which  no  appeal 
could  be  taken,  and  that  complainant  would 
be  without  remedy.  Held  that,  a  demurrer 
having  been  sustained  to  such  bul  and  an  ap- 
peal taken,  the  railroad  company  was  entitled 
to  a  preliminary  injunction  restiuiiiiiig  the 
judge  of  the  quarterly  court  from  entertaining 
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further  the  prosecatlon  of  the  mioerB*  actions ' 
□Dtil  the  appeal  from  the  injunction  snlt  coQld 
be  beard  and  disposed  of  in  the  exercise  of  dae 

diligence. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §S  24-49,  54-61;  Dea  TUg.  %  26.  •] 

Proceeding  by  the  Illinois  Central  Railroad 
Companr  against  J.  J.  Bice,  as  Judge  of  the 
Muhlenberg  quarterly  court,  to  restrain  de- 
fendant from  proceeding  with  certain  ac- 
tions against  petitioDer  until  the  bearing 
and  determination  of  petitioner's  appeal  In 
a  suit  to  restrain  the  further  prosecution  of 
such  actions.   Preliminary  writ  allowed. 

Taylor  ft  Eaves,  of  Greenville,  Trabue, 
Doolan  ft  Cox,  of  Louisville,  Browder  ft 
Browder,  of  RussellviUe,  Blewett  Lee  and 
R.  v.  Flet(dier,  both  of  Chicago,  111.,  for 
plaintiff.  Walker  WilUns.  of  Central  City, 
Milton  Clark,  C.  A.  Denoy,  and  T.  O.  Jones, 
all  of  Greenvllli^  for  respondent. 

HOBSON,  C,  J.  [1]  Section  UO  of  the 
Constltutton,  prescribing  the  powers  of  this 
court,  provides:  "Said  court  shall  have  pow- 
er to  Issue  sacta  writs  as  may  be  necessary  to 
give  It  a  geoieral  control  of  Inferior  Jurls- 
dlrtlons.** 

Under  this  provlrion  It  has  been  held  that 
where  tiiere  Is  no  other  adequate  remedy  an 
appropriate  writ  may  be  Issued  by  this  court 
to  prevent  Injustloe  being  dime  in  au  interior 
Jurisdictlim.  In  Bush  t.  Denhardt,  138 
Ky.  249.  127  S.  W.  788,  Ann.  Cas.  1012A, 
1199,  after  pointing  out  ttiat  the  above  con- 
stitutional ptoviskoi  f^vea  the  court  a  large 
discretion,  and  that  this  would  not  be  ex- 
ercised ordinarily  to  stay  a  court  of  Inferior 
Jurisdiction  from  hearing  a  otae  In  wtaldi  no 
appeal  could  be  tak«i,  the  court  said :  "But 
we  have  Uie  power,  wh«iever  justice  and  the 
rUtbt  of  Om  matter  ae^  to  demand  it,  to 
interfere  In  behalf  of  a  petitioner  who  has  no 
adequate  remedy  or  means  of  obtaining  re- 
lief, exc^t  to  invoke  the  extraordinary  pow- 
er ccmferred  on  this  court  by  the  Constltu- 
tt(m^  And  a  case  might  present  Itself  in 
which  the  ends  of  Justice  would  require  us 
to  Issue  tile  writ  to  restrain  an  inferior  iu- 
rlsdlctlon  from  doing  an  act  or  rendering  a 
judgment  that  the  complaining  party  in  the 
ordinary  course  of  judicial  procedure  would 
have  no  relief  against  As  courts  are  estab- 
lished to  administer  justice,  why  should  not 
the  highest  court  In  the  stat^  when  titore  is 
no  other  adequate  remedy,  in  the  exercise 
of  the  ample  and  unquestioned  power  confer- 
red upon  It,  lay  its  superintending  hand  up- 
on any  inferior  jurisdiction  that  Is  about  to 
commit  a  judicial  wrong  and  compel  It  to  aA- 
minister  justice  according  to  the  rU^t  of  the 
ca;8er 

[2]  This  application  by  the  lilinois  Central 
Ballroad  Company  against  3.  J.  Bice,  as 
judge  of  the  Uuhlenberg  quarterly  court,  is 
based  upon  a  petition  which  sets  out  In  brief 

the  following  facts:    After  the  decision  of 


this  court  In  Illluols  Omtrti  Baflioad  Oo^  t. 
River  ft  Bail  Coal  Co.,  150  Ky.  489,  IBO  B. 
W.  641,  the  miners  in  Muhlenberg  county, 
numbering  In  all  about  1,600,  conceiving  tiiat 
tbey  were  entitled  to  maintain  actions  tor 
the  damages  sustained  by  them  from  the  fail- 
ure of  the  railroad  company  to  furnish  ears 
to  the  mine  operators  who  employed  tiiem, 
held  a  number  of  meettngs,  tiie  lesnlt  of 
which  was  the  determination  that  the  mlnra-s 
should  sevemlly  file  In  the  Mnblenbarg  gnai^ 
terly  court  a  suit  for  damages  in  the  sum 
of  926;  the  amount  of  damage  being  fixed  at 
that  sum,  so  that  no  appeal  could  be  prose- 
cuted from  the  judgment  ot  the  court.  Aft- 
er 41  suits  had  been  filed,  all  upon  a  printed 
form,  the  railroad  company  began  In  the 
Muhlmberg  circuit  court  a  suit  in  equity, 
setting  uy  that  a  common  question  was  in- 
volved In  all  the  actions,  and  aAing  that  to 
prevent  a  multi[didty  of  suits  the  circuit 
court  enjoin  the  prosecution  by  the  miners 
of  the  several  actions  in  the  quarterly  court 
and  require  them  all  to  set  up  their  dalma  In 
one  action.  The  ctrcolt  court,  on  a  bearing 
of  that  case,'  refused  to  grant  the  Injun^lon 
and  sustained  a  demurrer  to  the  itfaintHTs 
petition.  The  plaintiff  declined  to  plead  fnr- 
tber,  and,  Ita  petition  being  ^fUsmlssed,  prayed 
an  appeal  to  this  court,  which  was  granted. 
Thereupon  the  railroad  company  filed  in  thla 
court  Its  petition  setting  iq>  tiie  above  tacts, 
and  praying  that  this  court  Issue  Its  writ 
requlrliv  the  Judge  of  the  quarterly  court  to 
proceed  no  further  In  the  cases  bitfore  him, 
and  has  entered  a  motion  that  the  court  Issue 
a  temporary  writ  restraining  the  defendant 
until  the  merits  may  be  heard.  The  case  has 
been  submitted  on  this  motion.  It  la  charg- 
ed in  the  petition,  among  other  things,  that 
if  no  relief  Is  granted  1,600  suits  will  be 
filed  and  judgments  entered,  and  that  the 
quarterly  court  judge  Is  a  candidate  A>r 
re-election,  and  that  the  defondants  expect 
and  intend  to  Impose  upon  him  to  induce  him 
to  render  a  judgment  in  each  at  the  eaaea 
from  which  no  appeal  may  be  takoi,  and ' 
that  the  applicant  will  be  left  without  remr 
edy. 

We  do  not  deem  it  propv  at  this  stage 
of  the  proceeding  to  pass  upon  the  merits  of 
the  controversy,  or  to  intimate  any  opinion 
thereon ;  but  it  is  manifest  that  if  ttie  quar- 
terly court  judge  Is  allowed  to  go  on  and  try 
out  tiie  cases  that  are  now  before  him,  and 
this  court  should,  on  the  appeal  of  the  injuno- 
tion  suit  above  referred  to^  reverse  the  Ju^- 
ment  in  that  case  and  hold  tliat  the  plaintift 
was  raUtied  to  the  relief  sought,  or  any  part 
of  it,  the  reversal  would  come  too  late  to  affect 
in  any  way  tiie  plaintlfb  In  the  cases  refttred 
to.  It  is  estimated  that  the  judgmmtB  in 
all  tiie  cases  brought  and  about  to  be  bnnVlit 
would  aggregate  960,000,  and  it  seems  to  na 
that  an  extraordfaiary  situation  Is  here  pre- 
sented, requiring  the  Interposition  of  this 
court.   On  the  other  hand,  the  merits  of  tlie 
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eontroTergy  sliould  not  be  determined  In  this 
proceedlnx  against  tlie  quarterly  court  Judc^ 
and  dioald  onlj  be  d^enulned  In  the  eanlty 
case,  In  which  the  real  parties  in  Interest 
are  before  the  court  The  quarterly  court 
Judge  has  done  no  wrong.  He  has  done  noth- 
ing more  than  It  was  his  duty  to  do,  and  wlU 
be  liable  to  no  cost  In  this  proceeding.  But 
that  Justioe  may  be  done,  and  the  rights  of 
the  Dartlee  Intelligently  determined,  a  pre- 
liminary writ  will  Issue,  restraining  the 
quarter^  court  Judge  from  further  proceed- 
ing In  the  cases  before  Um  until  the  appeal 
in  the  equity  suit  above  referred  to  may  be 
heard  and  determined,  provided  the  tran- 
script for  that  appeal  Is  filed  with  the  clerk 
of  this  court  within  60  days  from  the  mak- 
ing of  this  order,  and  the  appeal  Is  duly 
prosecuted.  IMm  application  will  be  set  for 
hearing  with  that  cade  at  the  September 
term  of  the  court,  and  wiU  then  be  finally 
disposed  of. 

The  motion  for  the  prdlmlnary  writ  as 
above  indicated  Is  granted. 


CALHOUN  T.  OOMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.   Hay  27, 
1913.) 

1.  Irtoxicatino  LiquoEs  (S  147*)— Offbhses 

— PUBCHASB  W^BE  SaU  AITTHOBIZED— DB- 

UVEBT  Iff  Local  Option  Tebbitobt. 

Undw  Acta  1912,  c  146,  i  1,  providias 
that  it  Bfaall  b«  unlawfiil  for  any  person  to  puiv 
chase  or  procure  intoxicating  ligaors  for  an< 
other  in  any  territorr  where  the  eale  of  intoxi- 
catbv  Uquon  Is  praiblbited,  a  person  who,  for 
the  accommodation  of  a  citlien  living  in  local 
option  territory,  purchases  intoxicating  liquor 
for  him  at  a  place  where  its  sale  is  authorized, 
and  delivers  ft  to  htm  for  bis  personal  ose,  is 
gnilty  of  no  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiag 
Liquors,  Cent  Dig.  |  162;  Dec.  Dig-  i  147.*] 

2.  IHTOXIOATZRO  LlQUOBS  (i  182*>— OlTBNSES 
— STATUTSS— COHSTBVOnOH. 

Acts  1912,  c  146,  {  1,  prohibits  any  person 
from  purchasing  or  procuring  intoxicating  Ug- 
nors  for  another  in  any  local  option  territory ; 
and  section  3  declares  that  the  act  shall  not 
apply  to  common  carriers  delivering  intoxicat- 
ing liquors  in  good  faith,  and  in  quantities  not 
exceeding  five  gallons  at  one  time,  to  regularly 
licensed  druggists  and  physicians  in  local  op- 
tion territory.  Held  that,  as  section  8  was  not 
Id  any  respect  germane  to  the  subject-matter  of 
section  1,  it  could  not  be  resorted  to  as  an  aid 
in  the  consideration  of  section  1. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  141 ;  Dec  Dig.  i  132.*] 

Appeal  from  drcnlt  Court,  Washington 
County. 

Tom  Calhoun  was  convicted  of  a  violation 
of  the  liquor  Iaw,  and  be  appeals.  Be 
versed. 

Joseidi  Polio  and  John  A.  Polio,  both  of 
C^rlngfleld,  for  appellant  a  S.  Bill,  of  Leb- 
anon, and  James  Gamett,  Atty.  Oen.,  for  the 
Commonwealth. 


CABBOLL,  J.  [1]  The  appellant,  Calhoun, 
was  Indicted  in  the  Washington  i^rcult  court 
for  an  allied  violation  of  section  1  of  an 
act  of  the  L^lSlatuze  passed  In  1912  (Laws 
1912,  c.  146).  The  section  reads  as  follows: 
"That  it  shall  be  unlawful  for  any  person, 
firm,  or  corporation  to  purchase  or  procure 
for  another  sl^iltnons,  vinous,  malt  or  ottier 
intoxicating  liquors,  ndxtures  or  decoctions 
elttier  as  the  ag^t  of  the  buyer  or  the  agent 
of  the  seUw  of  said  Uquors,  mixtures  or 
decoctions,  dther  tor  or  without  compensa- 
tion in  any  county,  district,  precinct,  town 
or  city  where  the  sale  of  IntoxlcaUng  liq- 
uors has  been  pnAlUted  or  may  be  pro- 
hibited, whetho'  tqr  aipedal  act  of  the  Oen- 
eral  Assonbly  or  by  vote  ot  the  people  un- 
dex  the  local  optl<m  law  of  thla  state." 

When  the  case  came  on  for  trial,  an  agreed 
state  of  facts  ms  made  op,  showing  that 
Calhoun,  who  lived  in  Washington  county,  a 
county  In  which  the  sale  of  intoxicating  liq- 
uor is  prohibited  under  0ie  local  oi^lon 
law  of  the  state,  was  requested  by  Janes, 
also  a  resid^t  of  Washington  county,  to 
bring  him  a  quart  of  whisky  from  Bards- 
town,  Nelson  county,  Ky.,  to  which  place  Oftl- 
houn  was  going.  Accompanying  the  request, 
Janes  gave  to  C&lhoun  the  money  to  pay  fbr 
the  liquor,  and  Calhoun  purchased  the  whis- 
ky for  Janes  In  Bardatowo,  where  the  sale 
of  whisky  was  authorized  by  law,  and  brought 
it  back  and  delivered  It  to  Janes  in  Wash- 
ington couoty.  It  was  further  agreed  that 
Calbonn  had  no  Interest  in  the  whisky,  and 
did  not  receive  any  compensation  from  Janes 
or  any  one  else  for  purchasing  or  carrying 
it,  and  that  he  acted  merely  as  a  matter  of 
accommodation  to  Janes.  From  the  Judg- 
ment finding  him  guilty  of  violatioD  of  sec- 
tion 1  of  the  act,  Ghthonn  prosecutes  this 
appeal. 

It  will  thus  be  seen  that  the  single  ques- 
tion presented  by  this  appeal  Is:  Does  a  per- 
son who  has  no  interest  In  the  liquor,  and 
who  does  not  receive  any  compensation  for 
purchasing  or  carrying  it,  commit  an  offense 
under  this  act  If,  at  the  request  of  and  as 
the  agent  of  a  dtlaen  living  in  local  option 
territory,  he  purchases  for  him,  at  a. place 
In  this  state  where  the  sale  la  authorized. 
Intoxicating  liquor  for  his  personal  use  and 
delivers  It  to  him  In  local  option  territory? 
Counsel  for  the  comoionwealth  contend  that 
the  agreed  facts  show  a  violation  of  the 
act  of  1912  by  Calhoun;  while  counsel  for 
Calhoun  Insist  that  this  act  only  makes  It  an 
offense  for  the  servant  or  agent,  under  cir- 
cumstances such  as  are  described  in  the 
agreed  facts,  to  purchase  or  procure  the  liq- 
uor in  local  option  territory,  or  at  a  place 
where  the  sale  of  liquor  Is  prohibited  1^ 
law. 

At  the  outset  the  soggestlou  is  made  that 
if  this  act  attempted  to  deny  a  citizen  llvii^ 
in  local  option  territory  the  right  to  send 
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an  agent  m  servant  to  a  place  at  wblch 
the  sale  was  authorized  to  parchnse  and  pro- 
cure liquor  for  him  tor  bis  personal  ose,  and 
not  tor  sale  or  any  Improper  or  nnlawful 
purpose,  it  would  be  an  interference  with 
personal  rights  of  the  citizens  that  it  is  not 
mithln  the  competency  of  the  leglslatlTC  de- 
partment of  the  state  to  regelate  or  control. 
The  argumoit  in  effect  b^ng  that,  as  the 
ritlEMk  has  the  inalienable  right  to  go  to  a 
place  where  liquor  is  legally  sold  and  pur* 
chase  it  for  his  own  use  and  bring  to  his  own 
home  tor  his  own  use,  he  may  do  by  tats 
agent  or  servant  what  he  could  do  in  person. 
But  the  question  suggested  is  not  before  us 
for  decision  in  this  case,  as  tlie  act  undo* 
consideration  does  not,  in  our  opinion,  deny 
this  right  to  the  citizen. 

The  first  section  of  the  act  is  the  only 
one  that  defines  or  describes  the  prohibited 
acts,  and  when  fairly  construed  it  only  tor- 
bids  the  purchase  or  procurement  of  liquor 
In  the  manner  described  In  the  agreed  fftcts 
In  "dry  territory."  The  section  makes  It 
unlawful  to  purchase  or  procure  intoxicating 
liquors  as  the  agent  of  eltber  the  buyer  m 
seller  *in  any  county,  <Ustrlct,  precinct,  town 
or  dty  where  the  sate  of  Intoxicating  liquors 
has  been  prohibited  or  may  be  iHTohlbited." 
It  does  not  provide,  express^  or  Inferen- 
ttally.  that  it  shall  be  unlawful  to  burdiase 
or  procure  tlie  liquor  mentioned  at  places  In 
this  state  where  it  may  be  lawfully  purchas- 
ed and  procured.  If  the  L^islature  liad 
Intended  to  prohibit  tbe  purchase  or  pro- 
curing of  liquor  by  or  through  the  pergonal 
agent  of  the  purchaser  at  places  where  liq- 
uor mi^t  be  lawfully  purchased  or  pro- 
cured, it  appears  that  there  would  have  been 
inserted  some  words  indicating  this  purpose, 
as,  for  example,  that  it  should  be  unlawful 
"to  purchase  or  procure  it  anywliere  In  the 
state."  or  "in  places  wliere  Uie  sale  of  liq- 
uor was  forbidden,  as  well  as  where  it  vna 
authorized."  But  Uie  Legislature  careCnIly 
refraiued  from  inswtlng  any  words  that 
might  reasonably  be  construed  Into  a  gra- 
eral  prohlUtion,  and  as  carefully  used  words 
that  limited  the  purchasing  or  procuring  to 
local  option  territory. 

We  may  torther  add  tint  tbe  history  of 
liquor  legislation  In  this  state  shows  that 
the  purpose  of  the  L^lslature  was  to  do 
what  we  have  Indicated  it  did  do  in  tbe 
enactment  of  this  legislation,  because  all  the 
statutes  on  the  subject  of  liquor  relation 
and  control  are  aimed  at  the  illegal  and  not 
the  lef^timate  purchase,  procurement,  sale, 
or  possession  of  Intoxicating  Itguors.  In  no 
one  of  tbe  many  and  varied  statutes  that 
have  been  enacted  relating  to  the  liquor  traf- 
fic tias  the  Legislature  ever  manifested  a 
purpose  to  prohibit  tlie  dtfzen  from  purchas- 
ing or  procuring  for  his  personal  use  intoxi- 
cating liquor  at  places  where  liquor  might 

lawfully  sold,  or  to  punish  him  for  hav- 
ing in  his  possession,  for  Us  personal  use, 
lienor  so  purchased.   As  well  said  in  Mar- 


I  tin  V.  Oonunonwealth,  IBS  Kf.  — >  196  8. 
W.  870,  where  another  pliase  of  Hiis  act 
was  under  eonrideratlon:  "The  statide  was 
aimed  at  the  traffic  in  intoxlcanta,  and  not 
the  private  use  of  them.  Tbe  local  opdon 
law  makes  nnlawful  the  sale  of  inboleants. 
It  la  not  Intended  as  a  snmptuary  regula- 
tion to  prohibit  their  private  tu^  or  to  in- 
terfere ^th  personal  haUta.  "The  act  does 
uot  make  nnlawful  tiie  posacaaton  of  Uquor; 
it  only  mak€B  unlawful  the  poaseaslon  tor 
tbe  purpose  cf  sale." 

Another  reason,  if  one  were  needed.  In 
support  of  the  construction  we  luve  glvea 
this  act  is  furnished  by  tbe  causes  that  ap- 
parently led  to  ite  enactment;  and  liwse  are 
well  stated  in  the  opinlota  in  Pope  v.  Com- 
monwealth, US  Ky.  320^  156  S.  W.  737,  where 
it  was  said,  in  liolding  that  this  act  pro- 
lilblted  the  purchase  or  procurement  of  liq- 
uor through  an  agent  in  local  opttiw  terri- 
tory; "This  legislation  was  evidently  enacted 
to  meet  cases  of  the  class  liere  presented, 
and  to  prevent  any  one  from  pnrdiaslng  or 
procuring  tor  another  intoxicants  of  any 
character  at  any  place  In  this  state  where 
the  local  option  law  Is  In  force ;  and  It  la  no 
defense  to  a  charge  of  violation  of  the  pro- 
visions of  the  act  that  tlie  transaction  was 
one  of  accommodation  purely.  Under  tlie 
cid  statote  it  was  a  punishable  offense  to 
purchase  or  procure  Intoxlcante  for  pay  Id 
local  option  territory,  but  ft  was  held  not  to 
be  an  (rffense  if  tbe  act  of  pnrdiastaig  or 
procuring  was  simply  a  matter  of  accommo- 
dation. In  Uie  practical  working  of  die  stat> 
ute  It  was  found  to  be  ineffectual.  Instead 
of  preventing  totoxleants  from  belxv  sold  la 
local  option  territory.  It,  in  many  instances, 
afforded  protection  to  tboee  desiring  to  vio- 
late the  law.  To  ranedy  tUs  eril  the  stat- 
ute above  quoted  was  enacted.  It  is  not  an 
unreasonable  exercise  of  the  legislative  pow^ 
er,  and,  indeed,  counad  tor  appellant  does 
oot  so  charge.  It  In  no  sense  unreasonably 
abridges  the  right  of  any  citizen,  but  on 
the  contrary,  is  calculated  to  relieve  lilm 
of  what,  a(  times,  may  be  a  source  ot  an- 
noyance. It  simply  removes,  as  it  were,  the 
go-between,  the  middleman,  ttetween  die 
bootlegger  and  his  customers." 

[2]  Tbe  further  argument  is  made  for  tbe 
commonwealth  that  the  last  section  of  dUs 
act  sliows  the  legislative  purpose  to  hare 
been  to  prohibit  the  purchase  or  procuremeet 
ot  intoxicating  liquors  at  any  place  in  tbe 
state.  There  are  only  three  sections  in  the 
act  Tbe  first  section  we  have  already 
quoted.  The  second  section  fixes  the  penalty 
for  a  violation  of  section  1,  and  section  3 
reads:  "Tbe  provisions  of  this  act  shall  not 
ap]iiy  to  common  carriers  who  in  good  faith 
deliver  Intoxicating  liquors,  in  qnautities 
not  to  exceed  five  gallons,  at  one  time,  to 
r^lar  licensed  and  practicing  physicians 
and  druggists  In  local  option  territory:  Pro- 
vided, however,  that  the  provisions  of  this 
act  stiall  not  apply  to  sudi  liquors  prescribed 
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on  prescription  from  regular  practldng  phy- 
stdana." 

But  tlilB  sectloa  does  not.  In  our  opibton, 
throw  any  l^ht  on  the  proper  cons^ctlon 
of  section  1,  which,  aa  we  have  stated.  Is  Uie 
only  section  that  nndertakes  to  define  or  de- 
scribe the  offense  created  by  the  act  What 
the  pnriKMe  of  the  L^lslature  was  in  adding 
section  3  Is  not  apparent  from  a  reading  of 
the  act  It  is  not  In  any  rei^ect  gonuane 
to  the  BDbject-matter  of  section  1,  and  cre- 
ates an  exception  to  conditions  that  are  not 
even  remote  provided  for  In  section  1.  If 
section  1  had  attempted  to  prohibit  general- 
ly the  ddlvery  of  Intoxicating  liquor  In  lo- 
cal optlcn  terrlbny,  and  assuming  that  It 
could  do  so,  there  would  be  some  reason  for 
exempting  common  carriers  from  the  opera- 
tion of  section  1.  and  providing  that  It 
should  not  ai^ly  to  liquor  jsescribed  by  a 
physician ;  but  we  do  not  find  in  section  1 
any  prohibition  against  the  delivery  of  In- 
toxicating liquor.  It  (ttly  prohibits  its  pur- 
diase  or  procurement 

The  Incongruity  of  section  3  might  be  ac- 
counted for  (HI  the  theory  Hut  section  1  of 
the  act  as  originally  introduced  contained 
some  words  that,  in  the  (Vinlou  of  the  drafts- 
men of  the  act,  made  It  proper  or  desira- 
ble to  exempt  Its  oi>eratlon  the  class 
mentioned  in  section  8.  But,  however  this 
may  be,  and  without  attempting  in  any  man- 
ner to  construe  section  3,  which  is  not  be- 
fore us  in  this  case,  it  Is  manifest  that  sec- 
tion 8  cannot  be  resorted  to  as  ai)  aid  In  the 
construction  of  section  L  Indeed,  section  1 
apiiears  to  us  to  be  free  from  ambiguity,  and 
only  tslrly  susceptible  of  the  constmctioD 
we  have  given  it. 

Wherefore,  the  whole  court  dttlng,  the 
Judgment  Is  reversed,  with  direction  for  a 
new  trial  on  principles  not  inconsistent  with 
this  opinion. 


LAGERWAHL  v.  WHITBlt 

(Cbnrf  of  Appeals  of  Kentncky.    Hay  79, 

1013.) 

1.  Attachhxkt  (I  7*>— QaoDiTDs-^AonoiT  n» 
Pebsonai.  Injubies. 

Aa  Civ.  Code  Prac.  1  732,  aubsec.  8,  de- 
clares that  an  action  for  money  includes  an  ac- 
tion for  the  recoveiT  of  damages,  an  attachment 
may  under  section  194,  aatborising  attachments 
in  actions  tor  money,  be  had  in  an  action  to  re- 
cover for  personal  injuries. 

[Bid.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  SS  24-29:  Dec.  Dig.  }  7.*] 

2.  Attachment  (i  28*)— Obounds— Abrbnck 
VBOM  Statu. 

Civ.  Code  Prac.  {  194,  providing  that  a 
plaintiff  may  have  an  attachment  against  the 
propwty  of  defendant  who  has  been  absent  for 
more  than  4  months  or  has  departed  with  the 
Intent  to  defrand  liis  crt^itors  or  has  left  his 
coun^  residence  to  conceal  himself  so  that  sum- 
mons cannot  be  served  upoQ  him,  refers  to  a 
resident  defendant  who  has  been  absent  tot 
more  than  4  montiis  or  has  departed  to  defrand 
bis  creditors  or  to  avoid  service,  and  conae- 


finently  will  not  warrant  an  attachment  against 
one  who  has  never  resided  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {|  74-78 ;  Dec.  Dir.  |  28.*1 

3.  ATTACinCENT    (J  35*)— GeODNDS— COHCKAL- 

MEin  OF  Pbopbbtt. 

Under  Civ.  Code  Prac.  f  104,  providing 
that  a  plaintiff  may  liave  an  attachment  against 
proper^  of  defendant  who  is  about  to  remove 
or  nas  removed  his  property  from  the  state  or 
has  sold  or  disposed  of  his  proper^  to  cheat 
his  creditors  or  Is  about  to  sell  or  dispose  of 
his  property  with  such  intent,  a  plaintiff  in  a 
personal  injury  action  against  a  nonresident  Is 
not  entitled  to  an  attachment  upon  an  affidavit 
merely  averring  that  the  nonresident  defendant 
has  concealed  the  rents  of  his  realty  within  the 
state ;  it  appearing  that  the  defendant  had 
msde  no  attempt  to  dispose  of  his  realty,  which 
was  worth  many  tboDBanda  of  dollars,  or  that 
it  was  in  any  way  hiBuffldent  to  defn^  the 
claims  of  any  creditors. 

[Bi.  Note. — For  other  cases,  ses  Attadiment, 
Cent  Dig.  {  88;  Dec  Dig.  |  3B.*] 

4.  JUDGHENT  <§  17*)— SeBVICT  TO  SUPPOBT— 
PbBSONAL  SeBVICB  WITHOUT  JUBISDICTIOH. 

As  Civ.  Code  Prac.  S  419,  provides  that  no 

Setsonal  judgment  shall  be  rendered  against  a 
efendant  constructively  served,  service  upon  a 
nonresident  in  accordance  with  section  Cm.  pro- 
viding for  the  delivery  of  a  petition  witn  the 
summons  annexed  and  a  warning  order,  will  not 
sapport  a  personal  Judgment  for  damages  for 
personal  injuries. 

[EH  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  H  2B-38;  Ds&  Dig.  {  17.*] 

Appeal  ft-om  Circuit  Court,  HcCracken 
County. 

Action  by  J.  H.  White  against  A  F.  Lager- 
wahl.  From  a  judgment  for  plaintiff,  de- 
fendant appeala  Affirmed. 

D.  O.  Park,  of  Padacab,  for  appellaut 
H.  S.  Corbett  and  Campbell  ft  Campbell,  all 
of  Paducah,  for  appellee. 

CARROI/L,  J.  To  understand  the  points  at 
Issue  In  this  case  it  will  be  necessary  to  state 
at  some  length  the  proceedings  had  In  the  low- 
er court  In  May,  1908,  the  appellant,  Lager- 
wahl,  brought  a  suit  In  the  McCracken  dr- 
cult  court  against  White  to  recover  damages 
sustained,  as  he  alleged,  by  the  falling  of 
the  wall  of  a  building  owned  by  him.  An 
affidavit  for  a  warning  order  filed  with  this 
petition  stated  that  White  was  a  nonresident 
of  this  state  and  a  resident  of  the  state  of 
T^nessee,  and  that  his  post  office  address 
was  Nashville,  Tenn.,  and  thereupon  a  warn- 
ing order  attorney  was  appointed.  A  sum- 
mons also  issued  upon  this  petition  and  was 
executed  in  August,  1908,  upon  L.  M.  RIeke, 
president  of  the  Amerlcan-Qerman  National 
Bank  in  McCracken  county. 

In  September,  1008,  an  amended  petition 
was  filed  in  which  It  was  averred  that  White 
was  a  nonresident  of  the  state  and  that  he 
owned  some  business  houses  In  McCracken 
county,  and  that  the  American-German  Na- 
tional Bank  was  his  agent  to  rent  out  his 
property  and  collect  rents.  After  this  White, 
without  entering  his  appearance,  moved  to 
quash  the  return  on  the  summons  executed 


•For  0tbw  oases  see  same  topic  and  secUon  NUMBER  In  Dm.  Dig.  *  Am.  Dig.  K^-No.  flirlw  ft  Bsp'r  Indaxas 

f  Rsliearing  denfsA  Jnae  IS,  111). 
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ou  the  iwesiaent  ot  tbe  Amerlcan-Oorman 
National  Bank  npon  the  gronnd  that  he  was 
not  engaged  In  basIneBs  In  this  state,  nor 
was  the  American-German  Natlcmal  Bank 
or  Rleke  Us  agent  Before  the  motion  to 
quash  was  ^posed  of  bj  the  conrt,  and  In 
December,  1909,  Lagenrahl  filed  anotber  afB- 
davit  in  which  he  said  that  the  claim  sued  on 
was  a  just  dalm  and  he  ought  to  recorer 
tiiereon  the  sum  of  $2,000,  and  (hat  the  de- 
feidant,  J.  H.  White,  bad  been  absent  from 
the  state  for  more  than  four  months  past 
On  the  day  this  affidavit  was  filed  another 
Bummons  was  Issued  on  the  petition,  and  this 
summons,  on  the  day  of  its  ISBual,  was  exe- 
cuted on  C  B.  J'ennlnga  who  It  was  daimed 
was  an  agent  for  White,  and  on  the  same 
day  Lagerwahl  executed  an  attadiment  bond, 
and  thereupon  an  attachment  was  iHiued 
against  the  property  ot  White,  and  it  was 
levied  upon  a  business  house  in  McCracken 
county  owned  by  White. 

At  the  January  term,  1910,  White,  wlthont 
entering  his  appearance,  made  a  motion  to 
quash  the  service  of  the  summons  npon  Jen- 
nings, and  upon  hearing  the  motion  it  was 
sustained  by  the  court,  as  was  also  the  mo- 
tion made  In  September,  1906,  to  quash  the 
service  of  process  upon  Rleke,  prudent  of 
the  American-German  National  Bank.  After 
these  motlona  to  quash  the  returns  on  the 
summons  bad  been  sustained,  Lagerwahl 
filed  another  affidavit  amending  his  grounds 
for  attachment,  in  which  he  said  that  White 
"has  purposely  absented  himself  from  this 
state  and  had  done  so  wh^  the  attachment 
was  sued  out  in  this  action  for  more  than 
four  months  In  order  to  avoid  the  service 
of  a  summons  on  him  In  this  action,  and 
thus  80  conceals  himself  that  a  summons 
cannot  be  served  on  him." 

In  February,  1910,  Lagerwahl  filed  another 
amended  petition  In  which  he  set  up  that 
White  did  not  own  any  personal  property  In 
this  state,  but  that  he  did  own  the  business 
house  upon  which  the  attachmrat  heretofore 
noticed  was  levied,  and  that  although  White 
had,  previous  to  the  Institution  of  this  suit, 
frequently  visited  McCracken  county,  he  had 
since  purposely  remained  out  of  the  county 
"to  avoid  service  of  a  summons  on  him  In 
this  action,  and  he  also  purposely  remained 
outside  the  state  of  Kentucky  for  the  same 
purpose,  or  concealed  himself  elsewhere  than 
In  McCracken  county  In  this  state,  if  be  has 
ever  returned,  for  the  same  purpose,  so  that 
such  summons  could  not  be  served  upon  him, 
and  plaintiff  now  says  that  by  reason  of  bis 
absence  tnm  this  state  In  sudi  manner  for 
more  than  four  months  before  the  suing  out 
of  his  attadimeat  In  this  action,  and  his  con- 
tinued abs^ce  in  such  manner  ever  since, 
plaintiff  has  been  unable,  and  is  atUl  unable, 
to  obtain  any  service  of  his  summons  on  the 
defendant  in  this  action,  and  by  reason  of 
sndi  conduct  he  has  been  unable  to  reduce 
his  claim  to  a  Jndgmoit  or  other  form 


Hebt  than  nnUqnldatefl  daouiges  reaaon  of 
audi  Injury,  and  for  such  reasons  fbe  ooort 
should  not  require  any  judgment  or  <Ubt 
arising  iqion  a  contract,  or  Jndgmait,  ta 
award  In  order  to  anstaln  hla  attadiment 
herein  ned  out"  He  fnrtho'  arerred  tibat 
the  bnslness  house  npon  wbldi  Ua  attadi- 
ment was  levied  was  worth  |20,000,  and  lie 
aAked  that  tbe  oonzt  cauBs  a  Jury  to  be  Im- 
paneled, M  that  bla  damages  ml^t  be  as- 
scBBcd.  After  tbla,  and  in  May,  1010,  Imget' 
wabl  caused  to  be  dellvsed  to  WUte,  In 
the  state  of  Tennessee,  as  shown  by  the  re- 
turn of  an  otBcer,  a  ourtlfied  eapf  of  bla 
petition,  tbe  summons,  warning  order,  affl- 
darlt,  attadiment,  and  in  fact  the  mtlie 
record  tiiat  had  been  made  In  the  case  up  to 
that  tim&  In  Angos^  1910,  and  agatai  In 
October,  1010,  Lagerwahl  caused  other  at> 
tacbmoDts  to  be  iasued  and  served  on  Tartoua 
parties  as  garnishees,  and  one  of  the  gar- 
nishees, answered  showing  that  It  bad  In  its 
possession  some  $200  due  WMte^ 

In  June,  1911,  oa  motion  <tf  lAgerwabl,  a 
Jury  was  impaneled  to  asKSS  tbe  damages 
he  bad  sustained,  and  a  verdict  was  return- 
ed Id  bla  fftror  for  $2,000,  and  tiierenp<m 
judgment  was  entered  reserving  all  ques- 
tions concerning  the  validly  of  the  proceed- 
ings but  showing  that  the  damages  in  fitvor 
of  Lagerwahl  had  been  assessed  at  $2,000: 
After  tbls,  in  November,  1911,  another  sum- 
mons was  issued  against  White,  and  another 
attachment  issued  against  his  property,  and 
also  an  amended  and  supplemental  petition 
filed,  all  of  which  were  delivered  to  White 
In  the  state  of  Tennessee.  In  this  last- 
amended  petition  Lagerwahl  set  up  the  as- 
sessment of  his  damages  at  $2,000,  and  aver^ 
red  that  Wlilte  was  a  nonresident  "and  has 
been  absent  from  this  state  for  more  than 
four  months,  and  purposely  remains  out  of 
the  state  with  the  fraudulent  Intent  to 
avoid  service  of  any  summons  or  other  pro- 
cess on  him  In  this  stete,  and  so  conceals 
himself  that  a  summons  cannot  be  served 
on  him  in  this  state."  He  further  averred 
that  be  had,  with  the  fraudulent  intent  to 
delay  him  In  the  collection  of  his  debt,  con- 
cealed, disposed  of,  or  removed  all  of  hla 
personal  property  from  this  state,  and  so 
arranged  the  rents  of  his  property  as  that 
they  could  not  be  subjected.  In  Mardi,  1912, 
on  motion  of  Lagerwahl,  it  was  adjudged 
that  White  was  Indebted  to  him  In  the  sum 
of  $2,000,  tbe  amount  of  the  assessment  by 
the  jury,  and  that  the  attecbments  Issued 
against  his  property  be  sustained,  and  tbe 
property  levied  on  under  the  attaohmenta 
was  ordered  to  be  sold.  After  this  Wbltie 
filed  this  suit  in  equity,  seeking  to  enjoin 
tbe  sale  of  his  property  under  the  judgm^t 
upon  the  ground  that  the  judgment  was  void. 
Upon  hearing  the  case,  tbe  lower  court  ruled 
that  tbe  Judgment  was  void  and  enjoined 
further  proceedii^  undo-  it,  and  from  this 
Judgment  tbls  appeal  Is  prosecuted. 
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To  Bvm  up  bilefly  tbe  proeeedloca  In  tlie 
comnxm-law  actl<Hi,  It  aweare:  (1)  Hb^t 
Lagerwahl  brooffht  salt  agalnit  Wbtte  to 
tecovet  damages  for  pezsonal  inJnxieB  sos- 
talned  by  the  ne^lgence  of  White;  (2)  that 
White  at  all  times  before  and  sinoe  the 
iDBtltutloD  of  this  action  was  a  resident  of 
the  state  of  Tennessee,  bat  tliat  when  the 
suit  was  brought,  and  at  all  times  subse- 
quent thereto,  be  owned  Talnable  real  es- 
tate in  McGracken  county;  (3)  that  White 
was  proceeded  against  as  a  nonresident,  and 
afQdaTlts  were  made  stating  that  he  had 
been  absent  from  the  state  four  months  and 
had  departed  therefrom  with  the  IntenC  to 
defraud  his  creditors  and  to  avoid  tbe  serr- 
Ice  of  a  summons,  and  that  he  had  conceal- 
ed himself  BO  that  a  summons  could  not  be 
served  upon  him,  and  was  about  to  or  had 
removed  a  material  part  of  his  personal 
property  out  of  tbe  stete  with  the  fraudu- 
lent intent  to  cheat  and  hinder  his  credi- 
tors ;  (4)  that  attachments  issued  were  levied 
upon  real  property  of  White  worth  f20,000; 
(5)  that  a  jury  was  Impaneled  to  assess  the 
damages  In  favor  of  Lagerwahl,  and  that 
they  returned  a  verdict  fixing  hla  damages 
at  $2,000;  that  afterwards  a  Judgment 
was  entered  sustaining  tbe  attachments  lev- 
led  on  this  real  estate  and  directing  that  it 
be  sold  to  satisfy  the  assessment;  (7)  that, 
before  tbe  assessment  of  damages  by  the 
Jury,  there  was  delivered  to  White  in  the 
state  of  Tennessee  a  copy  of  all  the  pro- 
ceedings taken  in  tbe  case  of  Lagerwahl 
against  him ;  (8)  that  White  did  not  at  any 
time  or  In  any  manner  enter  his  appearance 
in  the  action  of  Lagerwahl  against  him ;  (9) 
that  White  did  not  remove  anything  from 
tbe  state,  except  the  rents  of  his  property. 

With  reference  to  the  service  of  summons 
on  Rleke  and  Jennings,  little  need  be  said. 
It  is  provided  In  subsection  6  of  section  51 
of  the  Civil  Code  that:  "In  actions  against 
an  Individual  residing  in  another  state, 
*  *  *  engaged  in  business  In  this  state, 
the  summons  may  be  served  on  the  manager, 
or  agent  of,  or  person  In  <^arge  of,  such 
buslnen  iB  this  state,  in  tbe  county  where 
the  bnainefls  is  cazrled  on,  or  In  the  county 
where  the  cause  of  action  occurred"— and 
the  senrlee  on  Bieke  and  Jennings  was  un- 
der this  section.  But  it  is  doubtful  if  White 
was  engaged  In  hnslnesa  in  this  state  with- 
in the  meaning  of  this  section.  The  only 
bualnesa  he  carried  on  In  this  state  was  to 
collect  reatB  from  real  property  that  be  own- 
ed and  to  give  jsucb  attention  to  the  prop- 
erty MM-  an  owner  nsnally  does,  and  it  Is 
questionable  If  this  was  dcdng  business  in 
this  state  so  as  to  anthwlae  the  srarloe  of 
process  under  the  section  referred  to.  We 
nay,  bowevert  pass  this  Question,  as  neither 
Bl^  nor  Jennings  were  tbe  agoits  of  White 
for  any  parpos^  nor  did  either  of  them,  in 
any  manner,  manage  or  have  charge  of  any 
biudneM  tor  White  In  thla  stata 


[1]  Am  WUte  was  at  aU  tbne  a  nonresident 
of  this  state,  the  question  arises,  Was  the 
levy  ot  an  attadiment  upon  his  pn^wrty  in 
this  state  authorised  by  the  Code?  Section 
194  of  the  Code  provides  that  the  plaintiff 
mrfy  have  an  attachment  against  the  prop- 
erty of  the  defendant  *Hn  an  action  for  the 
recovery  of  money  against  (1)  a  defendant 
who  ifl  a  foreign  corporation  or  nonrerident 
of  the  state;  or  (2)  who  has  been  abseiit 
herefrom  fonr  months;  or  has  departed 
herefrom  with  Intent  to  defraud  his  cred- 
itors ;  or  <4)  has  left  tbe  county  of  his  resi- 
dence to  aroid  the  service  of  a  summons; 
or,  (5)  so  conceals  himself  that  a  summons 
cannot  be  served  upon  him;  or,  (0)  is  about 
to  remove,  or  has  removed,  his  property,  or 
a  material  part  thereof,  out  of  this  state,  not 
leaving  enough  therein  to  satisfy  tbe  plain- 
tnra  claim,  or  the  claims  of  said  def^d- 
ant's  creditors ;  or,  (7)  has  sold,  conveyed,  or 
otherwise  disposed  of,  his  property,  or  suf- 
fered or  permitted  It  to  be  sold,  with,  the 
fraudulCTt  Intent  to  cheat,  binder  or  delay 
his  creditors ;  or,  (8)  is  about  to  sell,  convey, 
or  otherwise  dispose  of,  his  property,  with 
such  intent.  But  an  attachment  shall  not 
be  granted  on  the  ground  that  the  defend- 
ant is  a  foreign  corporation,  or  a  nonresi- 
dent of  this  state,  for  any  claim  other  than 
a  debt  or  demand  arising  upon  a  contract, 
express  or  Implied,  or  a  Judgment  or  award." 
It  will  thus  be  observed  that  subsection  8 
provides  that  an  attachment  shall  not.  be 
granted  on  the  sole  ground  that  the  defend- 
ant is  a  nonresident  of  this  state,  except 
for  a  debt  or  demand  arising  upon  a  con- 
tract, express  or  impUed,  or  a  judgment  or 
award.  As  the  demand  asserted  by  Lager- 
walU  did  not  arise  upon  a  contract,  express 
or  implied,  or  a  Judgment  or  award,  it  Is 
(dear  tliat  he  could  not  obtain  an  attachment 
against  White  upon  the  sole  ground  that  he 
was  a  nonresident  of  the  state.  The  claim 
of  Lagerwahl  sounded  in  tort  and  was  a 
suit  to  recover  damages  for  the  alleged  neg- 
ligence of  White,  and,  although  tbe  plaintiff 
in  such  an  action  may  obtain  an  attacbmoit 
against  the  inoperty  of  the  defmdant,  he 
cannot  do  w  upon  the  sole  ground  that  the 
defendant  la  a  nonresidait  ai  the  state.  If 
he  obtains  an  attachment,  it  mnst  be  under 
some  other  subeecdon  of  secUon  194  that 
anthorlzea  the  obtaining  of  an  attachment 

We  say  thftt  under  the  drcomstanoes  men- 
tioned a  plsintlfl,  In  an  action  to  recover 
damages  for  personal  Injuries,  may  obtain  an 
attadunent,  because  section  194  anthorins 
attachments  In  actions  for  the  recovery  of 
money,  and  subsection  8  of  section  732  pro- 
vides that  "an  action  for  money  includes 
an  aetiott  for  the  recovery  of  damans  as 
w^  as  of  money  dno  contract"  Blewett 
v.  Spra«ue^  12  &.  W.  817,  24  Ky.  Lftv  B^ 
1860. 

It]  But  as  Lagerwahl  could  not  obtain 
an  attachmoit  against  ttie  propttty  of  White 
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upon  tbe  ground  that  he  was  a  nonresident 
of  tbe  state,  although  an  attachment  upon 
this  ground  Is  authorized.  In  an  action  aris- 
ing upon  a  contract,  Judgment,  or  award, 
we  most  look  to  the  other  snbsectlons  of  194 
to  determine  whether  any  of  tbem  authorised 
an  Bttatdiment  against  the  property  of  White. 
Subsections  2.  S,  4,  S,  6,  7,  and  8  specif^  dlf- 
ferrat  grounds  upon  which  an  attachment 
may  be  obtained  bnt  we  think  that  subsec- 
tions 2,  8,  4.  and  5  refer  to  a  defendant  who 
Is  a  resident  of  this  state  who  has  been  ab- 
sent berefrom  four  months,  or  has  departed 
herefrom  to  deflrand  bis  creditors,  or  has 
left  the  county  of  his  residence^  or  so  con- 
ceals himself  that  Bnmm(Hia  cannot  be  serred 
upon  him,  and  that  an  attachmoit  cannot  be 
obtained  under  these  subsectloais  against  a 
defendant  who  has  never  been  a  reeAdent  of 
tbe  state.  Subsection  1  of  section  194  con- 
tains Qte  <HUy  authority  tor  the  obtentlon  of 
an  attachment  upon  the  sole  ground  that  tbe 
defendant  la  a  nonresident  Subsection  2,  an- 
thorlzlng  an  attacbmoit  against  a  deCendant 
who  has  been  absent  from  tbe  state  four 
months,  evidently  means  a  defendant  wbo  is 
a  resident  of  the  state  at  time  tbe  at- 
ta<^ent  Is  obtained,  but  who  lias  then  been 
absent  from  the  state  four  mraths.  The 
wording  of  the  subsection  seems  to  necessa- 
rily exclude  a  construction  that  would  make 
it  applicable  to  a  defendant  wbo  bad  never 
resided  In  the  state.  Unless  tbe  section  la 
construed  as  we  have  indicated,  then  in 
every  case  an  attachment  could  be  obtained 
against  a  person  wbo  had  never  been  a  resi- 
dent of  tbe  state,  because  he  would  In  every 
Instance  have  been  absent  from  the  state 
four  months,  and  there  would  be  no  reason 
for  providing  in  subsection  1  that  an  attach- 
ment might  be  obtained  against  a  defendant 
wbo  is  a  nonresident  of  the  state.  The  fact 
that  subsection  1  authorizes  an  attachment 
against  a  defendant  who  Is  a  nonresident  al- 
so forbids  a  construction  of  subsection  2  that 
would  authorize  an  attachment  against  the 
defendant  on  the  ground  that  he  bad  been 
absent  from  the  state  four  months.  Subsec- 
tion 3  refers  to  a  resldrat  defendant  who 
-has  departed  from  the  state  with  the  Intent 
to  defraud  his  creditors,  and  subsection  4  to 
a  rodent  who  has  left  to  avoid  the  service 
of  a  summons,  and  subsection  &  to  a  resident 
defendant  who  conceals  himself  so  that  a 
summons  cannot  be  served  upon  blm. 

[3]  This  leaves  to  be  considered  subsections 
6,  7,  and  8,  which  authorize  an  attachm«it 
against  the  property  of  a  defendant  who  is 
about  to  remove,  or  has  removed,  bis  proper- 
ty, or  a  material  part  thereof,  out  of  the 
state,  or  who  has  sold  or  conveyed,  or  Is 
about  to  sell  or  convey,  bis  property  with  a 
fraudulent  Intent  We  think  that  under 
tlwse  subsections,  or  ^tber  of  them,  a  plain- 
tiff who  has  a  claim,  whether  It  arises  out  of 
a  contract  or  a  tort,  may  have  ao  attadiment 
against  the  psapvttf  of  s  defendant  found  in 


this  state,  whether  he  be  a  resident  of  the 
state  or  a  permanoit  or  temporary  nonresi- 
dent In  other  words,  a  plaintiff  who  can 
make  out  grounds  under  either  of  these  sub- 
sections may  obtain  an  attachment  and  have 
It  levied  upon  any  property  that  he  can  find 
In  this  state,  without  reference  to  the  place 
of  residence  of  the  defendant ;  and  so  I«ger- 
wahl  had  the  right  to  an  attachment  under 
either  of  these  subsections  against  the  prop- 
erty of  White,  if  the  facts  authorized  blm 
to  obtain  an  attachment  under  them.  Bates 
Machine  Co.  v.  Norton  Iron  Works,  113  Ky. 
372,  68  S.  W.  423,  25  Ky.  Law  Rep.  931. 

But  Lagerwahl  did  not  In  his  affidavits, 
for  an  attachment,  bring  himself  within  tbe 
provisions  of  either  of  these  subsections. 
The  nearest  approach  to  it  was  in  the  affida- 
vit in  whicdi  be  averred  that  "White  has 
changed  the  method  of  collecting  bis  rents 
on  the  business  bouse  and  lot  aforesaid,  and 
has  sold  and  transferred  and  otherwise  se- 
cretly disposed  of  such  rents,  and  secretly 
removed  them  from  this  state,  and  continues 
to  sell,  transfer,  and  otherwise  secretly  dis- 
pose ot  and  remove  them  from  this  state, 
all  with  the  fraudulent  intent  to  binder  and 
delay  plaintiff  In  the  collection  of  his  dd>t 
aforesaid,  and  thereby  leaves  no  persmial 
property  in  this  state,  or  other  proper^ 
known  to  plaintiff,  except  the  house  and  lot 
aforesaid."  It  will  be  observed  that  in  this 
affidavit  Legerwahl  only  charged  White  with 
fraudulently  removing  from  the  state  tbe 
rents  of  Ills  property.  He  did  not  charge 
that  he  was  not  leaving  sufficient  proper^  In 
the  state  to  satisfy  his  dalm  or  the  daims 
of  his  creators,  or  ttiat  he  had  sold  or  di;^ 
posed  of,  or  was  about  to  sell  or  dispose  of. 
his  property  with  tbe  fraudulent  Intent  to  de- 
lay his  creditors.  As  It  appears  from  Lager- 
wahl's  pleadings  and  affidavits  that  White 
owned  real  property  in  the  dty  of  Faducab 
worth  $20,000,  and  there  Is  no  suggestion 
that  he  was  endeavoring  to  sell  or  dispose  of 
this  real  property,  it  Is  manifest  tbat  Lager- 
wahl could  not  make  an  affidavit  tbat  would 
authorize  blm  to  obtain  an  attadimei^  un- 
der tither  of  tlieae  snbaectloos. 

[4]  Having  tbe  foregoing  view  as  to  tlie 
proper  construction  of  these  subsections,  and 
applying  the  rules  announced  to  the  fitcts 
shown  by  the  record.  It  follows  tbat  Lager- 
wahl did  not  make  out  a  case  autiiorizing 
an  attachment  against  tbe  property  ot  Wblte; 
and  the  court  bad  no  Jurlsdicaon  to  order 
a  sale  of  the  property  of  White  unless  ao- 
thority  for  this  procedure  can  be  found  in 
section  66  of  the  Code  reading  as  follows: 
"Excepting  infants  (under  tbe  age  of  four- 
teen y&Lta) — other  than  married  woman — 
and  persons  of  unsound  mind  and  prisoners^ 
if  a  defendant  be  out  of  this  state  the  plain- 
tiff may  take  a  copy  of  the  petition,  ex- 
iled by  the  clerk,  with  a  summons  annexed 
thereto,  warning  blm  to  awear  and  angwts 
tbe  petition  witbln  sixty  days  after  tiie  sane 
shall  have  been  Mrved  on  Idii^  and  nsy 
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cause  a  copy  ttiereof  to  be  delivered  to  sach 
defendant  by  a  person  to  wbom  he  is  person- 
ally known.  Proof  ot  tbe  deUvery  shall  be 
made  br  the  affidavit  of  tbe  person  making 
it,  Indorsed  on  or  annexed  to  the  certtfled 
copj  and  sonunons,  in  whldi  tile  time  and 
place  of  the  delivery,  and  the  fact  that  the 
defendant  was  personally  known  to  the  affi- 
ant, shall  be  stated.  The  officer  before  whom 
tbe  affidavit  Is  made  diall  certify  that  the 
affiant  Is  personally  known  by  him  to  be 
worthy  of  cre^t."  But  service  as  directed 
in  this  section  does  not  authorize  a  personal 
judgment,  as  section  410  iwovldes  that  "no 
personal  Judgment  shall  be  rendered  against 
a  defendant  constructively  summoned,  or 
summoned  out  of  this  state  as  proWded  In 
section  50,  and  who  has  not  appeared  in  the 
action." 

It  is,  however,  insisted  by  counsel  for 
Ijigerwabl  that,  although  a  personal  Judg- 
ment cannot  be  obtained  on  service  under 
this  section,  it  yet  authorizes  tbe  subjection 
of  the  property  of  the  defendant  upon  which 
the  plaintiff  has  a  contract,  attachment,  or 
other  statutory  lien.  If  it  should  be  conceded 
that  tbe  property  of  a  nonresident  defendant, 
who  was  served  with  process  in  the  manner 
authorized  by  section  56.  could  be  subjected 
under  an  attachment  rightfully  Issued  and 
levied  on  bis  property,  tbis  would  not  help 
Lagerwahl,  because,  as  we  have  pointed  out, 
no  attachment  was  or  could  have  been  right- 
fully obtained  by  htm. 

For  the  reasons  stated,  the  Judgment  of 
the  court  tn  tbe  common-law  action  subject- 
ing the  property  of  White  was  void,  and  the 
court  In  the  equity  action  now  before  us  prop- 
erly enjoined  all  proceedings  thereunder. 
Wherefore  the  Judgment  Is  affirmed. 


CITIZENS'  BANK  et  al.  v.  H.  A.  KLTGE 
00.  et  aL 

(Supreme  Court  of  Tennessee.  May  17,  1918.) 
Hbghahics'  Liens  (J  211*>— Right  to  Lien— 

Under  Shannon's  Code,  H  3531,  3539,  pro- 
Tlding  for  mechanics'  liens,  and  that  they  shall 
continiia  for  ooe  year  only  after  tbe  work  is  fia- 
isbed  or  the  materials  furaished,  and  until  Che 
decision  of  any  suit  brought  thereon,  a  materi- 
alman, by  taking  in  part  payment  notes  which 
did  not  mature  for  more  than  a  year,  waived 
bis  lieo ;  the  extension  of  credit  preventing 
the  lien  claimant  from  beginning  suit  until  the 
thne  fixed  In  the  notes  has  expired. 

(Ed.  Note. — For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  H  387-^02;  Dec.  Dig.  | 
211.*) 

Certiorari  to  Court  of  Civil  Appeals. 

BUI  by  the  Citizens'  Bank  and  others 
against  the  H.  A.  Klyce  Company  and  others. 
From  a  decree  awarding  one  defendant  par- 
tial priority,  complainants  appealed  to  the 
Court  of  dvll  Appeals;  and  upon  an  affirm- 
ance there,  they  petition  for  certiorari.  Writ 
denied. 


Biggs  it  Bivagbis,  of  Jacksoui  and  Dra- 
per ft  Blo^  of  Dyainba^,  for  complaliiant 
bank;  &  Oranfw  Latta,  of  Dyenbozg;  for 
defendant  H.  A.  Klyce  Co. 

GREEN,  J.  This  case  presents  a  contest 
between  a  mortgagee  and  a  mechanic  claim- 
ing a  statutory  lien. 

Tbe  Hess  Warming  *  VentilatlnK  Com- 
pany installed  certain  machinery  .  in  the 
plant  of  defendant  Klyce  Company  at  Dyera- 
burg.  The  work  was  completed  March  7, 
1U08.  The  cost  Of  the  Job  was  «8,400.  Ofthla 
sum  91,400  was  paid  In  cash,  and  seven  notes 
given  for  the  balance.  These  notes  matured, 
respectively,  on  Angnst  3,  1908,  Novonber  3, 
190S.  February  S,  1009,  Hay  3,  1909,  August 
3,  1900,  November  8,  1909,  and  February 
3,  1910: 

In  the  summer  of  1008,  defendant  Klyce 
Company  executed  a  mortgage  npon  all  its 
property  to  secure  an  Indebtedness  due  tlie 
complainant  dttzens*  Bank  and  others.  This 
mortgage  was  recorded  In  September,  1908. 

Litigation  arose  among  these  parties,  insti- 
tuted by  the  Hess  Granpany  prior  to  March 
7,  1008,  the  details  of  which  It  la  not  neces- 
sary to  set  out  The  Hess  Company  claims 
a  mechanic's  Uen  npon  the  property  fOr  the 
work  done  by  It,  and  Insists  that  said  lien  Is 
superior  to  the  mortgage  of  the  bank. 

The  chancellor  held  that  tbe  Uen  of  the 
Iless  Company  was  snperior  to  the  noort- 
gage  to  the  extent  that  the  notes  of  said 
company  matured  during  tbe  12  months 
next  after  tbe  Job  was  completed,  but  was 
of  opinion  that  the  mortgage  lien  was  supe- 
rior to  any  claim  against  the  property  for 
the  payment  of  notes  maturing  after  the  12 
months  bad  expired.  The  Court  of  Civil 
Appeals  affirmed  the  chancellor's  decree,  and 
we  think  both  courts  made  a  proper  dis- 
position of  the  case. 

Section  8531  of  Shannon's  Code  provides 
for  a  mechanic's  Hen  ;  but  80<-tion  35.39  deal- 
ing with  the  duration  of  the  Uen  provides 
that  it  sball  only  "continue  for  one  year 
after  the  work  Is  flnisbed  or  materials  are 
furnished,  and  until  the  decision  of  any 
suit  that  may  be  brought  within  that  time 
for  tbe  debt  dne  said  mecdianlc  or  under- 
taker." 

{While  It  may  be  conceded  that  a  mechanic 
will  not  waive  his  lien  by  taking  a  promis- 
sory note  of  the  owner  of  tbe  property  for 
tbe  cost  of  the  work,  it  la  well  settled  that 
any  agreement  whereby  tbe  lien  claimant 
extends  credit  to  tbe  owner  to  a  time  beyond 
the  statutory  duration  of  the  lien  has  the 
effect  of  extinguishing  such  lien.  Such  an 
extension  prevmts  the  lien  claimant  from 
beginning  suit  for  ttie  enforcement  of  his 
lien  until  the  time  has  expired,  in  which,  by 
the  terms  of  the  statute,  such  a  suit  must 
be  begun.  Where  tbe  right  to  enforce  an 
Indebtedness  for  which  a  lien  might  other- 
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wise  be  claimed  Is  postponed  until  after  the 
expiration  of  the  lien,  such  a  lien  Is  neces- 
sarily renonnced.  This  court  Ms  virtually 
beld  as  much  in  Manufacturing  Company  v. 
Weatherly,  101  Tenn.  318,  47  S.  W.  432.  See, 
also,  27  Cyc.  268;  ^  Am.  ft  Eng.  Enc.  of 
Law,  VOL  20,  p.  496;  Air  Brake  Co.  v. 
Hallroad,  137  Fed.  26,  71  C.  O.  A.  1;  Ehlers 
T.  Elder,  51  Miss.  495 ;  Flennlken  t.  lilscoe, 
64  Minn.  268.  66  K.  W.  970;  Pryor  WUte^ 
16  B.  Mon.  <Ky.)  605. 

Other  quesUons  raised  in  the  case  have 
been  fully  considered.  We  are  of  opinion 
that  there  Is  no  error  In  the  decrees  of  the 
lower  courts,  and  the  petition  for  certiorari 
will  acoordli^cly  be  denied. 


EASON  V.  OAINES. 
(Supreme  Court  of  Tennessee.    May  17,  1918.) 

COCBTS  (I  246*)— APPEIXAn  JuBisDzcnzoiT— 

Appeals  fbom  Pbobatb. 

Acts  1870,  c  86  (Shannon's  Code,  S  887), 
provided  that  an  appeal  from  the  probate  court 
of  Shelby  connty  should  lie  direct  to  the  Su- 
preme Court,  and  to  no  other  court  Acta  1907, 
c.  82,  creating  the  Court  of  Civil  Appeals,  pro- 
vided that  appeals  from  the  Shelby  county  pro- 
bate court  that  formerly  lay  to  the  Supreme 
Court  sboald  lie  to  the  Court  of  Civil  Appeals 
when  the  amount  involved  was  not  in  excess  of 
(1,000.  Held  that,  since  the  probibition  con- 
tained In  the  act  of  1870  that  such  appeals 
shonld  lie  to  no  other  court  than  the  Supreme 
Court  was  prior  to  the  act  of  1907,  it  was  super- 
seded hy  such  act,  so  tluit  appeals  from  the 
Shelby  county  probate  court  Involving  an 
amount  not  in  excess  of  $1,000  should  he  taken 
to  the  Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
EKg.  if  743,  7*r,  748 ;  Dec.  Dig.  {  246.»1 

Appeal  from  Probate  Court,  Shelby  Coun- 
ty ;  J.  S.  Galloway,  Judge. 

Action  between  Theodosia  Eason  and 
George  Gaines  as  administrator,  etc.  From 
a  Judgment  In  favor  of  the  latter,  the  former 
appeals.  Case  transferred  to  Court  of  Civil 
Appeals. 

H.  D.  Hughey,  J.  H.  Malone,  and  McDon- 
ald ft  Hughey,  all  of  Meuvhls,  for  appellant 
8.  O.  Bates,  of  Memphis,  fbr  anwllee. 

WILLIAMS,  X  This  cause,  standli^  on 
appeal  to  this  court  vUl,  on  motion,  be  trana- 
ferred  to  the  docket  of  the  Court  of  Civil 
Appeals.  While  the  act  creating  the  probate 
court  of  Shelby  county  (Acts  of  1870;  c  86; 
Shannon's  Code,  |  887)  provided  that  "from 
said  court  an  appeal  shall  lie  dlrecUy  to 
the  Supreme  Court  of  tiiia  state,  and  to  no 
other  conrt,"  yet  the  later  act  (Acts  1907, 
c  82),  which  regulates  appeals  to  the  Court 
of  Civil  Appeals,  and  In  so  far  to  this  court, 
had  the  effect  of  providing  that  such  appeals 
from  the  probate  court,  that  formerly  laid  to 
this  court,  should  lie  to  the  Court  of  Civil 
Appeals,  when  the  amount  involved  is  not  in 
excess  of  f 1,000,  wbidi  is  the  case  (m  this 
appeal. 


The  statute,  providlDg  that  an  appeal  shall 
lie  "to  no  other  conrt"  than  the  Soprvne 
Court,  had  it  been  passed  subsequent  to  the 
act  creating  the  Cburt  of  Civil  Appeals, 
might  have  availed  to  give  this  court  Juris- 
diction ;  bnt  it  Is  clear  that  such  later  en- 
actment touching  the  Jurisdiction  of  the 
Court  of  ClvU  Appeals  fixed  the  primary 
Jurisdiction,  in  cases  formerly  pr(^)erly  ap- 
pealable to  this  court,  with  the  Court  of  Civil 
Appeals,  notwithstanding  tiie  last-quoted 
clause. 

It  will  be  for  determination  by  that  court, 
after  transfer  (subject,  of  course,  to  review 
by  this  court),  whether  the  appeal  In  this 
cause  was  properly  one  to  be  prayed  from 
tlie  decree  of  the  probate  court  to  the  drcnlt 
court  of  Shelby  county,  rather  than  to  that 
court — a  question  sought  now  to  be  raised 
hefore  us,  but  oue  that  we  cannot  pass  opcm 
for  lack  of  Jurisdiction. 


SHALLEB  T.  OARBBTT  et  at 
(Supreme  Court  of  Tennessee.   May  17,  191&) 

COITBTS  ({  246*)— ApPEIXATS  JUBUDICnOH-" 

Appeai.  raoH  Pbobats— Coubt  or  Civil 

Under  Acts  1870.  c.  88  (Shannon's  Code,  1 
387),  creating  the  probate  court  of  Shelby  coun- 
ty, and  providing  that  firom  that  court  on  appeal 
shall  lie  directly  to  the  Supreme  Court  in  the 
state  and  to  no  other  court,  and  the  statute 
creating  the  Court  of  Civil  Appeals,  and  pro- 
viding that  probate  appeals  invMving  not  more 
than  $1,000,  previously  appealable  to  the  Sn- 

Sreme  Court,  should  be  taken  to  the  Court  of 
ivil  Appeals,  an  order  of  the  probate  court  of 
Shelby  county,  denying  a  petition  to  set  aside 
the  probate  of  an  alleged  last  will,  was  prop- 
erly taken  to  tbe  Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  743,  747,  748;  Dec  Dig.  i  246.«] 


Certiorari  to  Court  of  Civil  Appeals. 

Petition  by  Mary  L.  Shaller  in  the  probate 
court  of  Sheby  county  to  set  aside  the  pro- 
hate  of  an  alleged  last  will  of  one  Cloth, 
deceased.  To  review  an  order  of  the  Court 
of  Civil  Appeals,  dlsmlsalng  an  appeal  from 
an  order  dismissing  the  petition,  tbe  matter 
is  brought  on  certiorari.  Certiorari  granted, 
and  order  reversed  and  remanded. 

Paul  W.  Brans,  of  Memphis,  for  petltlMi- 
er.  BeU,  Terry  &  Bell.  3.  H.  Malone,  T.  K, 
Uiddick,  and  Gamthen  Evlns;  all  of  Hem- 
phis,  for  dafendants. 

WILLIAMS,  J.  Under  a  petition  filed  by 
Mary  L.  Shaller  in  the  probate  court  of  Shel- 
by county  to  set  aside  the  probate  ther^  in 
common  form  of  an  Instromait  claimed  to 
be  the  last  will  and  testament  of  a  Mr& 
Cloth,  and  to  have  that  instrument  certified 
to  the  circuit  court  of  the  county  for  con- 
test npon  an  issue  of  devlsavlt  vel  uon,  the 
probate  court,  on  a  defense,  set  up  hy  tbe 
proponent,  of  an  estoppel  of  the  petitioner 
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by  reason  of  tat  agre^ent  entered  Into  by 
ber  In  tbat  court,  adjudged  tbat  her  peti- 
tion be  dlamlssed.  Appeal  by  ber  was  pray- 
ed to  tbe  Court  of  Civil  Appeals,  whlcb  beld 
tbat  It  bad  not  Jurisdiction,  and  tbat  the 
case  should  have  gone  on  appeal  to  the  dr- 
cult  court  of  Sbdby  county. 

In  the  case  of  Wynne  v.  Spiers,  7  Humph. 
406-410,  decided  In  1846,  It  was  beld  that  a 
proeeedlng  to  set  aside  a  probate  In  common 
form  18  a  distinct  matter  of  preliminary  In- 
vestlgation,  constituting  the  corpus  of  a 
legal  contestatloD,  proper  to  be  settled,  flnal- 
ly,  before  tbe  Issue  of  derlsarlt  vel  non  be 
tried,  BO  far  fbrtb  as  that  a  preliminary  ap- 
peal ooold  be  prayed  in  respect  of  the  Judg- 
ment. This  ruling  was  followed  In  Keith  t. 
Baglan,  1  Gold.  474,  Crocker  v.  Balch.  104 
Tenn.  6,  fiS  S.  W.  807.  and  Cowan  t.  Walker, 
U7  TeniL  140,  86  S.  W.  967. 

It  was  farther  said,  in  Wynne  t.  Spiers, 
that  an  appeal  lay  to  the  circuit  court:  the 
Jndgmoit  being  one  of  a  oonnty  conrt 

It  la  aigoed  that  since  and  noder  Ads 
1870,  c.  86  (Shannon's  Code^  |  387)  creating 
the  probate  court  of  Shelby  county,  and  pro- 
Tbllng  that  "firom  said  court  an  appeal  shall 
lie  directly  to  the  Supreme  Conrt  of  tbe  state, 
and  to  no  other  oourT'  (Ok  italidBed  clause 
being  omitted  from  Shannim's  G(mi|41ation). 
the  appeal  should  lie  from  the  final  Judg* 
meat  on  this  distinct  contest,  in  that  partic- 
alar  court,  to  the  Court  of  OItU  Appeali^ 
under  the  ruling  of  this  court  In  Eason 
Gaines,  1B6  a  W.  1084. 

What  conatructlon  shall  be  placed  on  the 
language  quoted  above  from  the  statnte  to 
the  effect  tbat  appeals  shall  lie  to  "no  other 
court"? 

The  right  of  appeal  from  a  county  court, 
proper,  to  this  court,  Is,  under  governing  sUt- 
utes,  by  no  means  narrow  in  scope.  Key  v. 
Harris.  116  Tenn.  161,  168,  92  S.  W.  235, 
8  Ann.  Gas.  200.  And  it  seems  to  have  been 
the  purpose  of  the  Legislature  by  that  act 
to  make  of  the  probate  court  of  the  most 
populous  county  in  tbe  state  a  court  of  digni- 
ty, with  Jurisdiction  augmented  far  beyond 
that  exercised  by  the  ordinary  county  court 
The  Judge  presiding  over  it  is  paid  tbe  salary 
of  a  circuit  court  Judge;  and,  In  tbe  propor- 
tion that  tbe  Jurisdiction  is  drcnmscribed,  he 
is  enabled  to  become  a  spedatlst  In  the  field 
allotted. 

The  language  quoted  Is  broad;  it  does  not 
reach  to  or  affect  matters  to  be  certified  to 
tbe  drcult  court,  sucb  as  wills  for  trial  on 
Issue  of  devlsavlt  vel  non.  Litigation  on 
issues  such  as  that  here  Inrolved  would  be 
speeded,  by  tbe  adoption  of  a  liberal  con- 
struction, and  materially  delayed,  as  to  final 
conclusion,  by  a  narrow  one. 

In  failing  to  take  due  note  of  tbls  provi- 
sion, and  giving  It  a  liberal  construction,  to 
take  Jurisdiction,  the  Court  of  Civil  Appeals 
wred.  Writ  of  certiorari,  therefore,  granted ; 


reversed  and  remanded  to  that  court  for 
further  proceedings  under  the  appeal  bo 
properly  prayed  to  it. 


TDBNBY  V.  MOBILD  &  O.  B.  CO. 
(Supreme  Court  of  Tennessee.   May  24,  1918.) 

1.  Infants  (|  68*)— Comtbaotb—Avoidance— 
Betubn  of  Considbbation— Necessity. 

An  infant  may  disaffirm  a  settlement  of  a 
penonal  injury  claim  without  tendering  a  re- 
turn of  tbe  consideratioD  paid  to  his  parent, 
who  joined  In  the  settlemenL 

[Bd.  Note.— For  other  eases,  see  Ii^anta,  Gent 
Dig.  H  149-160;  Dea  Dig.  1  5&*] 

2,  InrANTS  (S  46*>— OOHTBACTB— GAFAOITr  TO 

BXBCtrTB. 

An  infant  sustaining  a  personal  injury  has 
no  legal  capacity  to  consent  to  or  direct  poyf 
ment  in  settlement  therefor  to  his  mother,  or 
capacity  to  execute  a  recdpt  to  tbe  wrongdoer. 

[Ed.  Note.— For  other  eases,  see  Infants,  Gent 
Dig.  U  08,  101-108.  110;  Dea  Dig.  |  46.*] 

Buchanan,  J.,  dissentbig. 

Certiorari  to  Court  of  Civil  Api>eals. 

Action  by  John  B.  Turney,  Jr.,  against  the 
Mobile  ft  Ohio  Railroad  Company.  There 
was  a  Judgment  of  the  Court  of  Civil  Ap- 
peals, affirming  a  Judgment  tor  plaintlfr,  and 
dettaidant  brings  certlorarL   Writ  denied. 

T.  W.  Pope  and  W.  H.  Biggs,  both  of  Jack- 
son, for  plaintiff.  Bond  A  Bond  and  L.  Mc- 
Coy, all  of  Jackson,  for  defendant 

WILLIAMS,  J.  The  arguments  of  the  at- 
torneys In  this  case  relate  to  two  phases  of 
the  law  bearing  on  an  Infant's  disafflrmance 
of  his  contract  of  settlement  of  a  peraonal 
Injury  claim,  pleaded  as  an  accord  and  satia- 
faction. 

1 1]  The  first  phase  Involves  a  point  discuss^ 
ed,  but  that  may  be  said  to  have  been  by 
way  of  obiter,  or  to  have  been  reserved  from 
decision,  In  ttie  case  of  Lane  v.  Dayton,  etc., 
Co.,  101  Tenn.  581.  48  S.  W.  1094,  whether  an 
averment  that  tbe  consideration,  received  by 
the  infant  in  satisfaction,  bad  been  expend- 
ed or  was  not  on  hand,  will  excuse  tender 
or  return  of  the  amount,  so  as  to  enable 
Iiim  to  maintain  the  suit 
Judge  Snodgrass  there  said  tliat: 
The  "general  rule  Is  well  stated  in  tbe  edi- 
tor's first  note  to  the  case  of  Englebert  v. 
Pridiett  26  L.  R.  A.  177,  as  follows:  'The 
rule  which  comes  the  nearest  to  l>eing  gener- 
al Is  ttiat  all  consideration  whicdi  remains  In 
the  Infant's  possession  upon  his  reaching 
majority,  or  at  the  time  of  an  attempted  dis- 
affirmance In  case  be  Is  still  under  age,  must 
be  returned,  but  that  disaffirmance  will  not 
be  defeated  by  inability  .to  return  what  he 
has  parted  with  prior  to  such  time.  He  will 
not  be  permitted  to  r^aln  what  he  parted 
with,  or  refuse  payment  wtiile  still  possess- 
ed of  what  he  received.  There  have  been 
many  distinctions  attempted  between  execu- 
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tory  and  executed  contracts,  and  between 
seeking  relief  at  law  and  in  cQQlty ;  but, 
with  only  a  few  exceptions,  the  rule  as  stat- 
ed above  has  governed  tbe  dedslon,  regard- 
less of  tbe  facts  relied  on  as  dlstlngulsblng 
facts.  There  Is  no  substantial  ground  for 
a  distinction  as  to  ttae  rule  to  be  applied,  ml- 
tbough  tbere  may  be  as  to  the  maimer  of  Its 
appUcatton.' 

"On  the  merits,  as  to  refunding  or  tender- 
Ing,  wltb  some  distinctions  as  to  time  and 
special  facts,  tbe  Tennessee  cases,  so  far  as 
they  go,  rightly  understood,  are  in  accord." 

The  learned  Judge  having  thus  Just  point- 
ed out  that  tbe  rule  was  applicable  alike  at 
law  and  in  equity,  then  dtes  an  equity  case. 
Xichol  V.  Steger,  6  liCa,  303,  where  it  was 
said: 

"It  Is  earnestly  urged,  however,  that  the 
infant,  In  a  court  of  equity,  most  return  tbe 
propeity  before  be  can  disaffirm  tbe  contract 
We  need  but  say  that  where  the  property  is 
in  hlB  possession,  or  he  still  has  it,  so  that 
the  court  can  compel  him  so  to  do,  he  will 
be  required  to  return  it,  as  one  of  the  terms 
on  which  the  court  gives  relief  from  an  im- 
provident contract,  or  one  made  by  a  party 
under  tbe  disability  of  infancy. 

"But  when  he  has  parted  wltb  the  prop- 
erty, or  it  is  destroyed,  then  It  is  impossible 
to  administer  this  equity.  To  bold  that  in 
such  a  case,  when  the  Infant  is  sued  for  the 
price,  be  might  defend  against  bis  liability 
on  tbe  contract,  but  is  to  be  held  responsible 
as  for  a  tori  In  converting  the  property, 
would  be  practically  to  debar  him  from  the 
plea  of  infancy  as  to  bis  unauthorized  con- 
tracts, unless  he  was  prepared  to  place  the 
vendor  in  status  quo  by  a  return  of  tbe  prop- 
erty." 

That  what  was  said  in  Lane  t.  Dayton,  etc., 
Ca  was  sound,  and  supported  by  a  decided 
weight  of  authority,  Is  shown,  not  only  by 
the  case  and  annotations  therein  more  Imme- 
diately referred  to,  but  also  by  Craig  v.  Van 
Bebber,  100  Ho.  584,  13  S.  W.  906.  18  Am.  St 
Kep.  569,  and  notes  618,  659;  Worthy  v. 
Jonesville  Oil  Mill,  11  L.  R.  A.  (N.  S.)  692. 
notes ;  WuUer  v.  Chuse  Grocery  Co.,  241  111. 
398,  89  N.  B.  796,  28  L.  R.  A.  (N.  S.)  128, 
132  Am.  St  Rep.  216,  16  Ann.  Cas.  522; 
Pntnal  v.  Walker,  61  Fla.  720,  55  South.  844, 
36  L.  R.  A.  (N.  S.)  33 ;  18  Am.  A  Eng.  Enc. 
L.  (2d  Ed.)  293  ;  22  Cya  614-616. 

The  Supreme  Court  of  the  United  States, 
after  a  review  of  the  authorities,  said:  "If 
ttae  consideration  has  passed  ftom  [tbe  in- 
fant's] hands,  either  wasted  or  expended  dur- 
ing his  minority,  he  la  not  thereby  to  be  de- 


prived of  his  right  or  capacity  to  artrtd  his 
deed,  any  more  than  he  Is  to  avoid  his  ex- 
ecutory contracts."  MacOreal  v.  Taylor,  167 
U.  S.  688,  17  Sup.  Ct  961,  42  L.  EJd.  326. 

It  is  true,  as  argued  by  counsel  for  defend- 
ant company,  that  the  rule  bere  announced 
puts  It  In  the  power  of  a  minor  to  perpe- 
trate a  fraud;  but  this  can  only  occur  in  In- 
stances where  the  person  liable  or  sued  has 
precedently  proceeded  in  disregard  of  other 
rules  laid  down  for  the  iHvtectlMi  of  In- 
fants against  the  effects  of  their  folly  and  in- 
discretion, which  safeguards  would  be  sub- 
ject to  be  thwarted  in  efFect,  or  circumvent- 
ed, were  tbe  contention  of  defendant  com- 
pany adopted. 

Looking  to  the  case  on  its  other  phase, 
and  to  the  facta  as  they  appear,  even  on 
the  construction  placed  thereon  by  the  de- 
fendant company,  the  same  result  would  be 
reached.  The  settlement  sum  of  $1,900  was 
turned  over  to  the  plalotUTs  mother,  under 
a  receipt  to  defendant  company,  signed  by 
herself  and  the  plaintiff,  in  satlsfactioD  of 
ber  claim  for  loss  of  the  services  of  [dalntlff 
during  mlnorl^.  and  of  his  claim  for  person- 
al injuries,  but  without  any  attempt  to  de- 
fine any  particular  portion  as  his.  No  part 
of  it  passed  Into  the  bands  of  plaintiff,  or 
became  subject  to  bis  disposal,  thoogfa  tbe 
delivery  of  a  check  therefor  to  his  moUKr. 
as  payee,  was  by  his  direction.  Hie  pro- 
ceeds were  used  by  the  mother. 

Passing  the  question  of  lack  of  authority 
of  a  mother,  as  next  friend  or  parent  to  en- 
ter Into  a  settlement  for  the  minor  (Oreen  t. 
Perkins,  8  Lea,  491;  Cody  v.  Iron  Ca.  ICS 
Tenn.  616.  68  S.  W.  850 ;  Mo.  Pac  R.  Co.  v. 
Lasca,  79  Kan.  311,  99  Pac.  616,  21  L.  B.  A. 
[N.  S.]  338.  17  Ann.  Ca&  606),  the  rule  seems 
to  be  well  established,  on  authority  as  well 
as  on  reason,  that  where  the  consideratloD 
Is  not  paid  to  the  Infant,  but  to  the  parent, 
the  infant  Is  under  no  obligation  to  make 
a  tender  In  return  in  order  to  dlsafflnu. 
Orlffis  V.  Younger,  41  N.  C  520, 61  Am.  Dec: 
438 ;  Stull  T.  Harris.  61  Ark.  294.  11  S.  W. 
104,  2  L.  R.  A.  741;  Vogelsang  v.  Noll,  «T 
Tex.  465,  3  3.  W.  451.  and  cases  dted  Ui 
notes,  18  Am.  St  Rep.  689.  26  L.  R.  A.  183. 

[2]  Tbe  Infant  lacked  1^1  capacity  to 
consent  to  or  direct  payment  to  the  motbtt, 
as  well  as  capadtgr  to  execute  the  receipt  to 
defendant  compuiy.   Yogelsanff  t.  Null, 
pra. 

Writ  of  certiorari  to  review  the  Judgiunt 
of  the  Court  of  Civil  Appeals  denied. 

BUCHANAN,  J.,  dissents. 
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PEACOCK  T.  COt/TRANB. 

(CoQrt  of  Ovil  Appeali  of  Texas.   San  Anto- 
nio.   April  16,  1918.   On  Motion  for 
Rehearing.  Uaj  14, 19ia) 

1.  JuDomm  (I  949*}— PuADina— Rb8  Judi- 
cata— QCXOTIONB  COnCLUDEDi 

Where  plaintiff,  smng  on  a  contract,  plead- 
ed that  the  contract  ma  aeparate  and  disOnct 
from  the  contract  litigated  in  a  prior  suit,  the 
plea  of  res  judicata,  on  the  ground  that  the 
face  of  the  pleading!  showed  that  the  matters 
io  controveray  had  been  or  abonld  have  been 
litigated  In  the  prior  eauae,  maat  be  over- 
ruled. 

[Ed.  Note.~Por  other  cases,  see  Judgment, 
Cent  Dig.  il  1794,  1796-1803;  Dec.  Dig.  | 
949.*] 

2.  Tbiai.  (I  420*)— Revcsal  to  Dirxct  VlB- 
DiCT— Waives. 

Defendant,  who  Introdaced  his  evidence 
after  the  overruling  of  his  motion  for  a  direct- 
ed verdict,  thereby  waived  the  right  to  com- 
plain of  the  ruling. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  983;  Dea  Dig.  {  420.*] 

8.  Tbial  ({  261*)— BxquBSTS  or  Chabob. 

A  requested  charge  to  find  for  defendant 
for  certain  amounts  is  properlv  denied,  where 
the  amounta  spedfied  indnde  items  for  which 
defendant  is  not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  484,  660,  en,  678.  076;  Dee.  Dig.  i 
26l.*l 

4.  Apfbai,  ahd  Erbob  (|  732*)— ABSiONiania 

OP  EBROB—SPECrFICATIOH. 

An  assignment  of  error  that  the  court 
erred  in  refusing  a  new  trial  because  Uie  ver- 
dict was  excessive  under  the  undisputed  evi- 
dence was  too  general  to  Justify  consideration 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3022-3024;  Dec.  Dig.  | 
732.*] 

6.  New  Tbiai  (f  128*>— Spboificatior  op  Bb- 
BOB  —  Excbssitb  Damages  —  Motion  tob 
Nbw  Tbial. 

A  motion  for  new  trial  on  the  ground  that 

the  verdict  is  excessive  under  the  ondlspated 

ovidenoe  must  specify  wberrin  the  verdict  la 

excessive^ 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  257-262;  Dec.  Dig.  {  128.*] 

On  Motion  for  Behearing. 

6.  Judguent  (I  500*)— RxB  Judicata— IssuBS 

CoifCLUDED. 

A  judgment  In  an  action  on  a  contract, 
rendered  after  the  court  had  excluded  the  parts 
of  the  peti^on  which  stated  another  canse  of 
action,  is  not  a  bar  to  an  action  on  the  latter 
cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
(>Qt.  Dig.  »  1035,  106S.  1064,  1102-1106; 
Dec  Dig.  I  m*] 

Appeal  from  Bexar  OooBtr  Court;  Geo. 
W.  Huntreaa,  Judge. 

Action  by  J.  W.  Coltrane  i^lnat  Wesley 
Peacock.  From  a  Judgment  for  plaintiff,  de- 
fendant aivealB.  Afflrmed. 

Carlos  Bee  and  C.  C  Todd,  both  of  San 
Antonio,  tor  appellant  G.  A.  Davles,  of 
San  Antonif^  for  appellee. 

MOURSUKD,  J.  This  is  the  second  ap- 
peal of  this  case;  the  opinion  of  this  court 


upon  the  former  appeal  being  reported  In 
116  S.  W.  38d,  to  which  reference  Is  made 
for  a  statement  of  the  nature  of  the  salt. 
After  the  reversal  of  the  case  appellee  filed 
his  third  supplemental  petition,  alleging  tbat 
the  plea  of  res  adjndicata  filed  by  defendant 
should  not  be  sustained,  because  the  contract 
made  by  himself  with  the  Peacock  Military 
College  for  his  salary  as  h^d  master  of  the 
school  and  the  contract  in  reference  to  the 
primary  department  were  two  separate  and 
distinct  contracts,  made  at  separate  times 
and  depending  npon  s^tarate  and  distinct 
conditions,  wherefore  It  was  not  necessary 
for  Iitm  to  litigate  the  said  iasues  in  the 
Flft7-8eventh  district  court;  further,  that  if 
required  to  litigate  In  the  district  court,  his 
failure  to  do  so  was  caused  by  the  wrongful 
action  of  the  ^fendant  in  having  the  court 
sustain  hla  plea  as  to  the  misjoinder  of  par- 
ties In  said  court,  and  that  plaintiff  Is  not,  / 
by  reason  thereof,  estopped  from  asserting 
bis  said  claim,  because  defendant  cannot  take 
advantage  of  his  own  wrong  merely  because 
his  Interests  have  changed.  A  verdict  was 
retomed  in  favor  of  appellee  for  9818  and 
against  aj^ellant  on  Us  cross-action,  and. 
Judgment  being  reoidered  accordingly,  this 
appeal  was  taken. 

(1}  Appdlant  oon.tends  the  court  sbonld 
have  sustained  bis  plea  of  res  adjudlcata  on 
the  gronnd  tbat  it  is  shown  by  the  face  of 
the  pleadings  that  all  matters  In  this  contro- 
versy have  been,  or  should  have  been,  litigat- 
ed between  tbe  parties  In  canse  No.  10,887 
in  the  Fifty-Seventh  district  court  of  Bexar 
county,  Tex.  As  plaintiff  pleaded  tbe  con- 
tract sued  upon  was  a  separate  and  distinct 
contract  from  the  one  litigated  in  the  former 
suit,  it  cannot  be  held  that  tbe  pleadings  dis- 
closed that  tbe  matter  should  have  beoi 
litigated  In  such  suit  Appellant  lUso  con- 
tends that  after  the  evidence  was  in  bis  |^ 
of  res  adjudlcata  should  have  been  sustained, 
on  the  ground  that  the  undisputed  evidence 
shows  but  one  contract  was  entered  Into  by 
and  between  plaintiff  and  defendant,  and  all 
matters  Involved  In  said  contract  were,  or 
should  tiave  been,  litigated  in  said  cause  No. 
16,887.  At  appellant's  request,  two  special 
charges  were  submitted  to  the  jury,  one 
directing  a  finding  for  defendant  If  they  be- 
lieved the  contract  sued  on  to  be  a  part  of 
the  one  sued  on  in  cause  No.  16,887,  and  the 
other  Instructing  them  to  find  for  defendant 
if  the  two  agreements  were  entered  Into  at 
the  same  time  and  were  one  and  the  same 
contract  These  Issues  were  determined 
against  appellant,  and  npon  a  careful  ex- 
amination of  tbe  entire  testimony  we  con- 
clude there  Is  evidence  sufficient  to  support 
such  findings,  and  conclude  that  the  court 
did  not  err  In  refusing  to  hold  as  a  matter  of 
law  tbat  the  plea  of  res  adjudlcata  was  sus- 
tained by  the  evidence. 

[2]  The  next  assignment  complains  of  the 
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ovemilinff  of  defendant's  motion  to  Instruct 
a  verdict,  the  contention  being  that  the  evi- 
dence is  iDSufflcient  to  show  a  sei>arate  con- 
tract, regarding  the  primary  school,  trom  the 
one  litigated  in  the  other  case.  The  motion 
itself  contains  several  groands  npon  which 
an  Instructed  verdict  Is  asked,  but  the  as- 
signment of  error  presents  only  the  one  above 
mentioned.  If  the  motion  was  filed  and  pass- 
ed upon  before  defendant  Introduced  his  evi- 
dence, as  we  Infer  it  was  from  the  phraseol- 
ogy of  the  assignment,  all  rights  to  complain 
of  the  failure  to  grant  the  same  were  waived 
by  electing  to  introduce  further  evidence. 
M.  K.  &  T.  Co.  V.  Saunders,  103  S.  W.  4fi0 ; 
Goggan  V.  Goggan,  146  S.  W.  872;  Knights 
of  Tabor  v.  Smith  Johnson,  156  S.  W.  532, 
decided  by  this  court,  but  not  yet  officially 
reported.  However,  the  asslgnm^t  presents 
the  same  question  as  the  preceding  one,  and 
>  would  have  to  be  overmled,  because,  as  stat- 
ed In  discussing  said  assignment,  we  con- 
clude the  evidence  was  sofBdeBt  to  sustain 
a  flndlng  that  there  were  two  contracts. 

The  slxtb  ass^nment  complains  of  tbe  giv- 
ing of  a  special  charge  wUcb  Is  Identical 
with  one  given  upon  the  former  trial,  and 
the  glTlng  of  which  waa  hdd  by  ttils  court 
not  to  conatltnte  error. 

[3]  Complaint  te  alao  nude  becatue  at  the 
refusal  to  give  special  dui^  So.  lO*  aa  fol- 
lows: "If  yon  believe  from  tbe  evidence  that 
defoidant  Is  liable  to  lAalatitt  tn  any  gam, 
and  yoa  further  believe  that  plaintiff  had 
been  overpaid  np  to  January  19,  1905,  In 
any  or  all  of  the  following  amounts: 

Overdraft  from  Ho^  Cunningham. . .  f  10  00 

Overdraft  from  Roy  Jackson   145  00 

Overdraft  on  B.  ft  P.  Simmons   18  40 

Orerdraft  on  Howard  Baibisch   125  00 

— ^you  will  return  a  verdict  In  favor  of  de- 
fendant for  any  or  all  of  said  amounts." 
The  statement  under  this  assignment  is  in- 
sufflcient  to  show  error,  nor  do  we  find  that 
the  testimony  Is  clear  on  this  matter.  Howr 
ever,  as  we  understand  the  issue,  It  Is  wheth- 
er the  defendant  could  recover  ail  the  money 
paid  Goltrane  by  pupils  in  excess  of  what 
was  due  on  January  10, 1905,  the  date  of  the 
alleged  breach  of  the  contract  Even  If  ap- 
pellant could  recover  anything  by  reason  of 
such  payments,  it  Is  apparent  that  he  could 
not  recover  the  tuition  and  prospective  prof- 
its which  appellee  would  have  derived  from 
Jackson  and  Barblsch.  In  other  words,  if 
they  had  not  paid  for  the  term,  appellee 
would  have  sued  for  the  amount  of  their 
tuition  and  the  profit  on  their  board,  but 
such  items  were  included  In  the  sums  of 
money  sought  to  be  recovered  by  appellant 
by  reason  of  the  payments  made  by  these 
two  boys.  The  special  charge  was  there- 
fore erroneous  in  authorizing  a  recovery 
of  such  Items,  and  was  correctly  refused. 

[4,  S]  Tbe  last  assignment  is  that  the  court 
erred  In  refusing  to  grant  defendant  a  new 
trial  becanae  the  verdict  is  exceastve  undw 


the  undisputed  evidence  in  tbe  case.  The 
rule  is  well  established  that  such  an  asfdgn- 
ment  Is  too  general  to  Justify  condderation 
by  appellate  courts.  In  addition  the  diarge 
of  excess  in  the  verdict  is  not  properly  pre- 
sented in  the  motion  for  new  trial,  as  the 
same  fails  to  specify  wherein  the  verdict 
was  subject  to  such  objection.  Railway  v. 
Scarborough,  104  S.  W.  414;  Degener  v. 
O'Leary,  85  Tex.  171,  19  S.  W.  1004;  Ry.  v. 
McVey,  81  S.  W.  991;  Qty  v.  Devlin,  84 
Tex.  319,  10  S.  W.  305;  Ry.  v.  Matlock.  141 
S.  W.  1067 ;  Ry.  v.  Fesmire,  160  S.  W.  201 : 
Ry.  V.  Suitor,  153  S.  W.  185 ;  Traction  Co.  v. 
Emerson,  162  S.  W.  468;  Ry.  v.  Young,  155 
S.  W.  672,  decided  by  tbia  court,  but  not  yet 
reported. 
The  Jndgmoit  la  affirmed. 

On  Motion  for  B^ttmwr'Tg, 

[6]  Appellant  inslats  that;  -even  tlioo^  tbe 
cause  of  action  asserted  In  this  case  be  ad- 
mitted to  be  founded  npon  a  different  con- 
tract from  Oie  one  made  by  talm  with  aroel- 
lee  whereby  the  lattw  became  bead  master, 
Btm  it  was  litigated  in  case  Na  18,887.  be- 
canae the  court  in  soatalnlng  ttie  ezeq^tlons 
thereto  did  not  mstain  tbe  same  any  fur- 
ther than  as  to  tbe  mlaJolndw  of  parties. 
It  is  true  the  Judgment  reads  tbat  tbe  court 
was  of  the  opinion  tbat:  "The  law  was 
with  tbe  defendant  npim  bis  ftnt,  aecoid, 
and  fourth  exception  aa  to  the  mtfld<dnder 
of  parties,  whtdi  are  therefore  by  tlw  court 
Buatained."  The  meaning  of  tUa  langnage  is 
not  clear.  However,  the  parties  have  agreed 
In  the  statement  of  facts  that  tbe  trial  court 
marked  upon  the  pleading  the  portitm  ex- 
cluded by  him  upon  demurrers,  and  have 
stated  exactly  wha^  was  excluded  by  him. 
An  examination  of  the  portion  excluded  by 
him  reveals  the  fact  tbat  he  excluded,  or 
struck  out,  the  entire  cause  of  action  now 
sued  upon.  The  three  exceptions  sustained 
by  the  court  are  lengthy,  and  we  shall  not 
copy  them  in  this  opinion.  The  first  asserts 
a  misjoinder  of  causes  of  action  and  prays 
that  tbe  suit  be  dismissed.  The  second  says 
that  If  the  alleged  rights  of  action  of  May 
Coltrane  can  be  sued  for  In  such  suit,  theo 
she  should  be  made  a  party  plBintitT,  and 
asks  that  the  case  be  dismissed  because  of 
her  nonjoinder.  It  appears  she  must  have 
been  Joined  as  a  party  platntlff  in  answer  to 
this  exception,  because  the  Judgment  of  tbe 
court  shows  that  a  plea  of  abatement  as  to 
the  Joining  of  her  as  a  party  plaintiff  was 
sustained.  The  fourth  exertion  alleges  that 
the  petition  Is  defective  in  so  far  as  attempt 
is  made  to  sue  upon  the  alleged  cause  of 
action  of  Hay  Coltrane,  because  no  facta  are 
alleged  showing  any  right  on  the  part  of 
plaintiff  to  prosecute  such  suit  on  her  b^alf 
or  on  his  own  behalf,  and  because  it  did 
not  "state  the  facta  upon  which  plaintiff 
dalma  the  right  and  authority  by  wMcfa  tbe 
pretended  contract  was  made."  When  thm 
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excqfttons  are  considered  1b  connectton  wldi 
the  pleading  strldcen  out,  the  Jadgment  of 
the  court  most,  In  our  opinion,  be  constmed 
as  a  holding  that  plalntUF  coald  not  litigate 
the  matter  of  the  contract  relating  to  the 
primary  department  with  that  relating  to 
his  contract  as  head  master.  The  matter 
relating  to  the  one  contract  was  tried ;  the 
matter  relating  to  the  other  was  stricken 
from  the  i>etltion.  The  Jndgmoit  so  rendo-ed 
Is  not  res  adjndlcata  as  to  the  cause  of  ac- 
tion strl^n  from  the  petition. 
The  motion  Is  overmled. 


ELDBB.  DBMPSTSR  &  GO.  t.  ST.  LOUIS 
S0UTHWE8TEEN  RT.  CO.  OP 
TEXAS  et  aL 
(Oonrt  of  CItU  Appeals  of  Texas.  Galveston. 
Uar  6,  1918.) 
Appeal  from  OalTesttm  Oonn^  Court; 
Gea  B.  Mann,  Judge. 

Action  b7  Blder,  Demp^sr  ft  Co.  against 
the  St  Louis  South  western  Railway  Com- 
pany of  Texas  and  anotber.  From  a  Judg- 
ment of  dismissal,  plaintiffs  app^L  Be- 
Tersed  and  remanded,  la  conf&nnlty  to  the 
<^lon  of  the  Supreme  Court  (154  B.  W. 
9TS>  on  answer  to  certtfled  question. 

Edward  F.  Harris  and  Harris  &  Harris, 
all  of  Galveston,  for  appellants.  E.  B.  Per- 
kins, of  Dallas,  and  John  M.  King  and  Wil- 
son, Dabney  ft  Meacbum,  all  of  Houston,  for 
appellees. 

REESA  J.  Elder,  Dempster  ft  Co.  Insti- 
tuted this  action  In  the  county  court  of  Gal- 
Teston  county  against  the  St  Louis  South- 
western Railway  Company  of  Texas  and 
the  International  ft  Great  Northern  Rail- 
road Company  to  recover  $550,  alleged  to 
be  the  value  of  certain  bales  of  cotton  deliv- 
ered to  defendant  by  Gussonl  ft  Co.  at  Gates- 
vllle,  Tex.,  consignor,  to  shippers'  order,  des- 
tination Galveston,  ]under  proper  blllj  of 
lading;  the  cotton  being  delivered  to  the 
carrier  and  bill  of  lading  executed  Novem- 
ber 20,  1006.  The  cotton  was  not  delivered. 
The  original  petition  was  filed  February  23, 
1910,  alleging  the  facts,  and  that  the  said 
bill  of  lading  and  all  rights  thereunder  bad 
been  assigned  to  plalntUTs.  The  defendants 
filed  a  special  exception  to  the  petition,  on 
the  ground  that  It  appeared  by  the  allega- 
tions ther^n  that  plaintiffs'  cause  of  action 
was  barred  by  the  statute  of  limitations  of 
two  years.  The  exception  was  sustained  by 
the  trial  court,  plaintiffs  declined  to  amend, 
and  the  cause  was  dismissed.  From  the 
Judgment,  plaintiffs  prosecute  this  appeal. 

The  single  question  presented  by  the  ap- 
peal is  whether  the  two  or  four  years  stat- 
ute of  limitations  applies  to  the  action. 
Upon  subniiasion  of  the  cause,  this  question 
was  certified  to  the  Supreme  Court  with  a 


fall  statement  of  the  CU6.  The  que«Uon  has 
been  answered  by  the  Supreme  Court,  hold- 
ing that  the  two  years  statute  does  not  ap- 
ply, but  , that  the  cause  at  action  comes  un- 
der the  four  years  statute.  The  opinion  of 
the  Supreme  Court  was  delivered  on  March 
19,  1913,  IM  S.  W.  97S.  Reference  Is  here 
made  to  the  decision  In  that  case,  not  yet 
ofllclaUy  published,  for  a  full  statement 
whldi  renders  any  further  statement  here 
nnnecesaary.  In  accordance  with  the  opin- 
ion of  die  Supreme  Court,  holding  that  the 
trial  oonrt  erred  in  sustaining  the  apedal 
exception  to  the  petition,  the  Judgment  Is 
reversed,  and  the  cause  remanded.  It  Is 
proper  to  add  that  our  own  view  of  the  law 
was  in  accordance  with  the  opinion  at  the 
Supreme  Court,  as  shown  by  the  statement 
accompanying  the  certificate;  but  we  con- 
sidered that  such  holding  wtmld  be  in  con- 
flict with  the  decision  of  the  Court  of  Civil 
Appeals  of  the  Fourth  District  In  Ballway 
Co.  V.  Clemens,  19  Tex.  dv.  App.  4S2,  47  S. 
W.  731,  to  which  view  we  adhera 
Beveraed  and  remanded. 


DAUGHERTT  et  aL  v.  WILES  et  sL 

(Court  of  CSvU  Appeals  of  Texas.   San  Anttmio. 
April  2,  1913.   Rebeartng  Dsnied 
May  14, 1913.) 

1.  Appeal  and  Ebsob  (f  742*)— QuxsnoHS 

BaviEWABLB— AsaiONlIENTS  OP  ESEOB. 

An  assignmeDt  of  error,  not  followed  bj  a 
statement  tending  to  sastain  or  throw  any  tight 
OD  the  contentions  of  appellant  will  be  over- 
mled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  SOOO;  Dec.  Dig.  f  742.*] 

2.  Putnoas  (f  30*)-~Obmoatioh  or  Pusnon 
— GoLLXcnoN  of  Notes  PunGin. 

A  pledgee  must  collect  at  matnrity  notes 
deposited  with  him  as  oollatetal,  vhetber  the 
debt  of  the  pledgor  Is  then  dne  or  not. 

[EH.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  7&-86;  Dec  Dig.  S  30.*] 

3.  PlADGBS  (i  80*)— ENFOBOBlCBnr  OF  Plidobd 
Nom— DBFSiraM— EXIDTSION   OF  Tun  OF 

Pledoob's  Debt. 

An  agreement  extending  the  time  of  pay* 
ment  of  the  debt  of  the  pledgor  does  not  affect 
the  liability  of  makers  of  notra  pledged  by  him. 

[Ed.  Note.— For  other  cases,  see  Fledges. 
Cent.  Dig.  II  76-^ ;  Dec  Dig.  |  80.*] 

4.  BVIDBHCS  (I  428*)  —  PABOL  BVIDBKCOe  — 
BlXXe  AND  NOTKS— BJP.ATION  OF  PABTIXB  TO 

THE  CoNTBACT. 

Parol  evidence  is  admissible  to  show  that 
one  signing  a  note,  followed  by  the  won)  "snre- 
ty,"  ts  a  principal  and  not  a  surety. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1907-1966;  Dec  Dig.  {  428.*] 

6.  Appeal  and  Ebbob  ({  1002*)— Habhuss 
Ebrob— EaaoNEous  Imstbuctionb. 

The  erroneous  submission  to  the  Jury  of  an 
issoe  not  raised  by  the  pleadings  Is  not  prejudi- 
cial to  the  defeated  party  where  the  determina- 
tion of  the  Jury  did  not  Injure  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4212-4218;  D»&  Dig.  1 
1062.*] 


•For  otlur  easas  sse  sams  topie  sod  ssotltni  NUKBBB  la  Dec  Dig.  *  Am.  Diff.  Key-No.  Series  *  Bsp'r  InAszss 

ises.w.-«i 


Digitized  by 


1090 


156  SOXTTHWESTORN  BEPORTEB 


6.  Appbai.  and  Ebbob  ^  760*)— ABSZomfEim 

OF  BkBOB— SUTPICIBNOT, 

The  objecHon  that  an  answer  In  die  ver- 
dict Ib  obacure  may  not  be  reached  by  aasign- 
ment  complaining  of  the  instractions. 

[Eld.  Note.— For  other  cases,  see  Api»eal  and 
Error.  Cent  Dig.  H  8074r-3083;  Dee.  Dig.  | 
760.*  J 

7.  Pledoe»  <|  68*)  —  Acnon  to  Ehfobck 
Pledqbd  Notb— Jodouent. 

The  seller  of  property,  to  whom  the  pnr^ 
chasers  had  given  their  notes  for  the  price,  se- 
cured by  a  pledge  of  notes  given  to  tliem  by  buy- 
ers from  them,  sued  on  all  the  notes,  asking,  as 
did  also  the  pledgors,  that  the  rights  of  all  par- 
ties be  adjusted.  Judgment  was  rendered 
against  all  the  defendants,  execution  to  be  levied 
first  against  the  makers  of  the  collateral  notes ; 
any  balance  unsatisfied  to  be  collected  from  the 
pledgors.  Held,  that  the  makers  of  the  col- 
lateral notes  had  no  ground  of  complaint 

[E'd.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  K  186--1M;  Vec  Dig.  S  6&*] 

8.  Appeal  and  Bbbob  (|  742*)— Abbionuehts 

OF  Ebbob. 

An  ass^oment  of  error,  not  followed  by 
statements,  will  not  be  conddered,  and  mere  ref- 
erences to  other  assignments  or  to  the  record  for 
statements  are  insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;  Dea  Dig.  1  742.*] 

Appeal  from  District  Ooart,  Besu  Ommty. 

Acttons  by  X  H.  WHw  agaList  U  H.  Brad- 
ford and  others.  From  a  Jndgmmt  for  plaln- 
tift  against  all  of  defendants,  uecnUon  first 
to  Issoe  against  B.  M.  Dangherty  and  J.  B. 
Hancock,  they  ai^>eaL  Afflrnied. 

O.  M.  ntzhogh  and  Swearingen  &  Tayloe, 
all  of  San  Antonio,  for  appellants.  Wm. 
SchleBlnger  and  Frank  H.  Booth,  both  of 
fian  Antonio,  for  appellees. 

Fr*T,  C.  J.  J.  H.  Wiles  sued  I*  H.  Brad- 
ford and  Patrick  Henry  on  their  two  prom- 
issory notes,  one  for  $675  and  the  other  for 
$600,  and  In  a  separate  suit  sought  a  recov- 
ery on  two  notes  for  the  same  sums  execut- 
ed by  B.  M.  Daugherty  and  J.  B.  Hancodc, 
which.  It  was  alleged,  were  placed  with  said 
Wiles  by  iBiradford  and  Henry  as  collateral 
to  secure  their  notes.  The  two  suits  were 
consolidated.  Appellants,  Daugherty  and 
Hancock,  sought  to  avoid  liability  on  the 
ground  of  failure  of  consideration,  resulting 
from  misrepresmtations  of  Bradford  and 
Henry,  who  were  members  of  a  firm  with 
Wiles,  and  who  were  acting  as  agents  of 
Bald  Wiles  in  the  sale  of  the  Interest  of  said 
Wiles  in  the  San  ADtoolo  Furniture  Com- 
pany to  appellants,  for  which  Interest  tlie 
notes  sued  on  were  given. 

The  cause  was  submitted  to  the  Jury  on 
special  issues,  and  on  the  responses  to  the 
questions  returned  by  the  Jury  Judgment  was 
rendered  In  favor  of  Wiles  as  against  all  of 
the  defendants  for  the  amount  sued  for; 
execution  first  to  issue  against  appdlants, 
and  then  for  any  balance  that  might  remain 
against  Bradford  and  Henry. 

The  evidence  totally  falls  to  show  that 
Bradford  was  acting  as  the  agent  of  Wiles 


in  the  Bale  of  the  latter's  interest  in  the 
furniture  company.  The  testimony  showed 
that  Bradford  wished  to  have  Wiles,  who 
resided  in  another  state,  out  of  the  partner- 
ship in  order  that  he  might  have  an  active 
partner  who  would  assist  in  pushing  the 
business.  He  was  not  representing  Wiles  in 
the  sale  to  appellants  of  Wiles'  interest  in 
the  partnership.  There  was  a  positive  denial 
upon  the  part  of  Wiles  and  Bradford  of  the 
latter*s  agency,  and  the  evidence  depended 
upon  was  of  too  shadowy  and  insubstantial 
a  nature  to  call  for  a  submission  to  a  Jury. 
This  conclusion  disposes  of  the  first  seomid, 
third,  and  fourth  assignments  of  error. 

[1]  The  fifth,  sixth,  seventh,  and  elghtH 
assignments  of  error  are  not  followed  by 
statements  that  tend  to  sustain  or  throw 
light  upon  the  contentions  of  appellants,  and 
they  are  overruled. 

[2, 3]  The  claim  is  made  by  Hancock, 
through  the  ninth  assignment  of  error,  that 
an  extension  of  the  Bradford  and  Henry 
notes  was  made  by  Wiles,  which  had  the 
effect  of  releasing  him  on  the  notes  given  by 
Daugherty  as  principal  and  Hancock  as  sure- 
ty to  Bradford  and  Henry,  and  which  were 
indorsed  to  Wiles  as  tmllatval  security. 
How  an  extension  of  the  notes  of  Bradford 
and  Henry  could  affect  the  liability  of  a 
surety  on  other  and  different  notes  is  not 
attempted  to  be  shown.  The  prind^ial  of 
Hancock  in  this  case  was  Daugherty.  and  it 
Is  not  pretended  that  any  extension  vas  giv- 
en him,  or  that  his  notes  were  In  any  man- 
ner affected  by  the  ^toislon  granted  to 
Bradford  and  Henry.  No  extension  was 
granted  to  Daogbeity,  and,  when  his  notes 
were  d^oslted  as  collateral  security.  It  waa 
the  duty  of  the  pledgee,  wh»  they  became 
due,  to  ctdlect  them.  It  was  immaterial 
whether  the  d^t  of  the  idedgor  waa  doe  or 
not  at  the  time  the  collaterals  became  due; 
the  idedgee  waa  under  obllgatloa  to  odlect 
the  collaterals.  The  agreement  as  to  exten- 
sion of  pledgor's  notes  had  no  tSect  what- 
ever on  the  notes  d^osited  vltti  and  trans- 
ferred as  collateral  aecnrit;  to  the  pledgee. 
Danicd.  Neg.  Instr.  ||  825a-826. 

A  surety  ia  not  rdeased  by  a  flalliixe  to 
sue  at  the  first  or  second  term  nnlesa  he  has 
giv^  notice,  in  writing  to  the  creditor  fordi- 
with  to  instltnte  atUt  npon  the  promissory 
note  on  which  he  is  surety.  Bev.  Stats.  IflU, 
arts.  6328-6330.  This  has  been  the  law  io 
Texas  since  1858.  It  Is  not  pretended  that 
any  audi  notice  was  given  in  this  case. 

The  consideration  in  the  notes  given  by 
'Bradford  and  Henry  to  Wiles  was  not  tbe 
same  aa  in  the  notes  given  to  tbe  former  by 
appellants.  They  may  have  been  gtvon  for 
the  same  goods,  but  the  consideration  was 
one  moving  between  different  parties  and 
could  not  be  denranlnated  the  same  consid- 
eration. As  stating  a  proposition  that  sos- 
talns  the  contention  of  api>eUants  that  the 
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extraskm  ct  tbe  notai  of  Bradford  and 
Henry  released  Hancock  on  a  note,  the  prln- 
dpal  on  whitdi  wag  Itangherty,  Jones  on 
Pledges  and  Collat»aI  Securities,  |  618b,  Is 
dted.  The  only  antliortty  dted  by  the  text- 
writer  tbat  In  the  least  sustains  his  propo- 
sition Is  the  case  of  Slagle  t.  Fow,  41  Ohio 
St  608,  which  Is  <m  an  entirely  different 
stata  o(  facts  from  those  In  this  case.  In 
that  case  Barnes  and  wife  gave  a  note  fbr 
fl,BOO  to  Single,  and  afterwards  as  a  con- 
sideration for  an  extension  executed  rfnother 
note  toT  fl,000  wtth  Fow  and  Ilawklns  as 
sureties,  payable  to  Slagle,  which  was  gfvai 
to  the  payee  as  ocrilateral  security.  When 
the  period  of  extensl<ni  of  the  original  note 
exidred  and  it  became  due,  Slagle,  the  payee, 
again  extended  Its  payment  for  a  d^nlte 
time,  for  a  conslderatimi,  uid  it  was  .held 
that  sndi  extension  rdeased  the  sureties  on 
the  note  for  fl,00(K  The  court  placed  Its 
Judgment  on  the  ground  that  Hie  makers  of 
the  two  notes  were  the  same;  there  being 
no  oonelderatlon  for  tlie  second  note^  except 
tbe  existence  of  the  first  note  and  the  exten- 
sion of  its  time  of  payment  In  other  words, 
the  consideration  of  both  notes  was  the  same 
The  court  said:  "The  mak»s  of  the  note  for 
$1|BOO  w«e  liable  also  on  the  contract  whldi 
was  htHA  as  collateral  to  It  The  cc^teral 
contract  did  not  rest  on  a  distinct  considera- 
tion, but  the  contfderatlon  of  the  prlndpal 
note  and  of  the  oidlateral  were  the  samew 
In  the  ordlnaiT  case  of  holding  one  note  or 
contract  as  collatml  to  anothar,  each  note 
or  oontnct  rests  upon  a  distinct  considera- 
tion. The  extension  of  time  on  a  principal 
note  or  contract,  which  would  releaae  sure- 
ties upon  it,  woiild  not  affect  a  note  or  con- 
tract belonging  to  the  prlndpal  debtor  luion 
a  distinct  uid  dlffn^  conddcaation  hdd 
as  collateral  to  It  *  *  *  The  right  ot 
actltm  on  the  collateral  Is  in  no  way  de- 
pendmt  upon  the  principal  debt  ercept  that 
the  principal  must  remain  unpaid  to  give  the 
right  to  enforce  the  ooUateraL  The  consld- 
oatlon  to  Barnes  for  the  prlndpal  and  the 
coUatwal  bdng  the  same;  and  Fow  and 
Hawkins  being  sureties  only,  tibelr  relaUon 
to  the  prlndpal  debt  was  the  same  as  if  they 
had  been  sureties  on  the  or^^nal  note,  limit- 
ed only  by  the  amount  for  which  Oiey  under^ 
took."  In  the  note  or  contract  In  that  case 
signed  by  the  sureties,  it  was  redted  that 
it  was  gXvea  as  collateral  security  for  the 
first  note. 

In  this  case  Wiles  sold  his  Interest  In  the 
furniture  company  to  Bradford  and  Henry, 
who  gave  their  note  for  die  purdiase  money, 
and  then  Bradfbrd  and  Henry  sold  to  app^- 
lants  and  tocUL  thdr  note.  The  notes  evi- 
denced two  transactlona,  between  different 
parties,  for  different  conslderatlona.  TIa 
prc^rty  may  have  been  the  same,  but  the 
transactions  ware  essentially  dUEeroDt 


[4]  Ind^ioident  of  all  these  matters,  the 
testimony  shows  that  Hanoodc  was  a  inind- 
pal  on  the  notes  glren  by  him  and  Daugh- 
erty  to  Bradford  and  Henry.  He  testified 
that  he  bought  an  lnter«t  In  the  furniture 
company,  and  dearly  shows  by  his  own  tes- 
timony that  he  was  a  prlndpal  and  not  a 
surety.  The  only  testimony  dep^ided  on  by 
Hancock  to  show  he  was  a  suretr  Oixt 
after  his  name  he  wrote  the  word  "surety." 
That,  howerw,  is  not  conduslve,  and  pand 
evidence  may  be  introduced  to  show  that  a 
person  so  signing  was  a  prlndpal.  Brandt 
Sure,  ft  Guar.  |  31.  The  facto  pleaded  In 
the  answer  of  appellante  make  each  of  them 
a  principaL  App^lants  do  not  point  out  in 
their  brief  any  evidence  tending  to  show 
Hancock  was  a  surety,  except  that  the  word 
"sorety"  followed  bis  name  on  the  notea 
The  article  of  the  statute  and  the  case  of 
BuBter  T.  Woody,  146  S.  W.  689,  cited  by  ap- 
pellants, have  no  applicability  to  this  case. 
That  article  and  case  are  In  regard  to  tn- 
dorsers  of  commercial  paper,  and  have  no 
reference  to  sureties. 

[S,  1]  The  seventh  assignment  of  error  Is 
overruled ;  the  issue  as  to  whether  the  sale 
was  to  Bradford  and  Henry  or  to  Daugfaerty 
and  Hancock  was  not  raised  in  the  plead- 
ings of  appellants;  and  the  submission  of 
such  issue,  whether  erroneously  submitted  or 
not  could  not  have  injured  appellants.  The 
answer  of  the  Jury  indicates  what  the  Jury 
Intended  to  find.  If  the  answer  is  obscure. 
It  would  not  be  reached  by  assignment  com- 
plaining of  the  charge.  The  charge  could 
have  been  answered  clearly  and  Intelligently. 
,  If  the  court  and  not  the  Jury,  should  have 
determined  whether  Wiles  was  the  legi^l 
holder  of  the  notes  signed  by  Dangherty  and 
Hancodc,  how  did  that  Injure  appellants? 
The  day  for  consldntog  m&rtAj  legal  ab- 
stractions Is  happily  passed. 

[7]  In  the  prayer  of  Wiles,  as  well  as  that 
of  Henry,  the  court  was  asked  to  adjust  all 
the  rights  and  equities  between  Biradford 
and  Henry  on  the  one  part  and  J.  B.  Han- 
cock and  B.  M.  Dangherty  on  the  other  part 
Appellants  have  no  cause  of  complaint  be- 
cause OiB  court  found  them  llaUe  on  thdr 
notee,  and  a  payment  by  Bradford  and  Henry 
oi  their  notes  would  not  r^leve  appdlanta 
of  their  indebtedness  or  satisfy  the  Judgment 
against  than.  After  such  payment  of  th^ 
notes  by  Bradford  and  Henry,  tlie  Jndgmuit 
against  appellante  would  Inure  to  the  benefit 
of  the  original  payees. 

[I]  Aasignmente  of  error  11  to  27,  indo- 
dv^  are  not  followed  by  statemento  and  will 
not  be  ocmsldaed.  Be£eraioee  to  otho;  aa- 
signm^its  or  to  the  recwd  for  statements 
are  not  suffldokt  Orlfihi  t.  State^  147  S.  W. 
328. 

The  Judgment  la  affirmed. 


Digitized  by 


1093 


1S6  SOUTHWESTBSIN  REPOBTEB 


(Tez. 


OONMOB  V.  TTVALDB  NAT.  BANK  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.  May  7.  1913.   On  Motion  for 
Rehearing,  May  21,  1813.) 

1.  Bills  and  Nous  Q  476*)  —  Plu— Non 

(Est  Factuil 

A  plea  of  Don  eit  factum  in  an  action  on 
a  note  denies  the  execution  of  the  note  by  bim- 
self  or  by  any  person  authorized  to  lign  or  ex- 
ecute the  same  for  him. 

[Ed.  Note.— For  other  cases,  see  BlUi  and 
Notes,  Cent  Dig.  H  1514-1518,  1696;  Dec 
Die.  f  476.*] 

2.  PBIHCIFAI.  and  AOKHT  (I  119*)— SlOHA^ 
TUBE  OF  NOTB  —  AUTHOUTT  —  BUBDBN  OF 
PBOOr. 

In  en  action  on  a  note  alleged  to  have  been 
signed  by  one  under  authority  frotn  defendant, 
in  whii±  ^fendant  pleads  non  est  factum,  the 
harden  ia  on  plaintiff  to  show  the  authority  of 
the  person  to  sign  the  particular  note  sued  on, 
as  well  aa  the  fact  of  signing. 

[Ed.  Note.— For  other  esses,  see  Principal 
and  Agent  Oant  Dig.  H  881-401;  Dee.  Dig. 
I  119.*] 

8.  PbIHCXFAL  AHD  AQEHT  a  119*}— AlTTHOU- 
TY— DUTT  TO  AbCXBTAIN. 

Persons  dealing  with  an  assumed  agent, 
whether  general  or  special,  are  bound  at  their 
peril  to  ascertain  not  only  the  fact  of  the  agen- 
ts but  the  extent  of  his  antiiortty,  and  in  case 
either  1>  controverted  the  burden  of  proof  is 
upon  them  to  establish  it 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  if  891-401 ;  Dec.  Dig.  | 
119.*]^ 

4.  PbIROIPAL  and  AoINT  ({  109*)— AUTHOSI- 

TT  TO  SxoH  Note— CoNRBUonoir. 

Authority  to  sign  a  person's  name  to  a 
note  as  surety  does  not  confer  authority  to 
sign  his  name  to  a  joint  and  several  note  as 
principal,  nor  does  authority  Co  execute  a  note 
for  a  certain  amount  confer  aathorltr  to  ex- 
ecute one  for  a  lai^ar  amount 

[Ed.  Note. — For  other  caaea,  see  Principal 
and  Agent,  Cent  Dig.  H  81S-822,  860,  861, 
366 ;  Dec.  Dig.  {  109.*] 

5.  PbIROIFAL  ARD  AGEIfT  d  123*)— AUTHOBI- 

TT  TO  SioH  NoT>— SnmoiENOT  ov  Evi- 
dence. 

In  an  action  on  a  note  alleged  to  have  been 
signed  by  an  agent  under  authority  from  de- 
fendant, the  evidence  held  insufficient  to  show 
that  the  agent  bad  authority  to  sign  his  prin- 
cipal's name  as  principal  in  the  note. 

[Ed.  Note.— For  other  cases,  see  Principal 
a^  Agent  Cent  Dig.  H  420-129;  Dee.  Dig.  i 

6^  PBinciFAi,  AND  Agent  ({  109*)— Autbobi- 

TT  TO  Antedate  Note. 

Authority  to  an  agent  to  sign  a  note  In  re- 
newal of  a  note,  to  which  the  principal  was  a 
party,  carries  with  It,  in  absence  of  evidence 
of  a  contrary  intent  authority  to  antedate  the 
renewal  note  so  that  it  would  hear  date  when 
the  other  became  due. 

[Ed.  Note.~For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |i  318-322.  860,  wl. 
86S;  Dee.  Dig.  f  109.*] 

On  Behearing. 

7.  PbINCIPAI.  AND  A«NT  (|  187*)— AUTHOU- 

TY— Estoppel. 

A  person  bound  to  ascertain  what  authori- 
ty an  agent  posseBses,  after  accepting  an  unan- 
thorized  contract,  cannot  be  heard  to  say  that 
the  agent  was  authorized  to  make  another  con- 
tract, and  that  he  is  only  asserting  such  rf^te 


as  he  could  have  asserted  had  Ae  otiier  con- 
tract been  made,  and  thnefore  no  harm  has 
been  done  by  the  agent  exceeding  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S!  492-494;  Dec.  Dig.  | 

m.*] 

8.  Pbincxpai.  and  Agent  d  109*)-^uthobe- 
TT— Signing  Note— Defense. 

Where  an  agent  exceeds  the  authority  giv- 
en him  to  sign  his  principal's  name  to  a  note 
aa  surety  by  signing  it  as  principal,  it  is  no 
defense  that  no  harm  resulted  to  the  principal 
from  such  excess  of  autiiority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  {|  81ft-32%  800,  861. 
366;  Dec  big.  |  100*1 

9.  Evidence  (S  266*)— ADiaanoNS— Gonclv- 
BivBNBsa— Weight. 

In  an  action  on  a  note,  in  which  it  was 
shown  that  an  agent  rigned  his  principal's 
name  as  principal  in  the  note,  while  authorized 
only  to  sign  as  surety,  that  tne  principal  testi- 
fied on  direct  examination  that  he  authorised 
the  agent  only  to  sign  as  sure^,  while  on  croas- 
exammation  he  contradicted  himself  and  said 
that  diere  was  no  limitetion  on  the  authorib', 
was  not  a  conclusive  admission  which  would 
overcome  the  testimiuiy  of  the  agent  that  be 
was  authorised  to  sign  <Hily  aa  surety,  and  the 
weight  of  the  teatimoiiy  la  for  tlw  jury. 

[Ed.  Note.— For  other  caaea,  see  Evldenc«b 
Cent  Dig.  II  1029-1060;  Dec  Dig.  |  266.*] 

Appeal  from  Uvalde  County  Court;  J.  F. 
RoblDBou,  Judg& 

Actlou  by  the  Uvalde  National  Bank 
against  M.  Connor  and  otbers.  From  a  Judg- 
ment entered  on  a  verdict  directed  for  plain- 
tUC,  defendants  OKteaL  Berersed  and  re* 
manded. 

Jno.  W.  Hill,  of  Uvalde,  and  T.  H.  Bldge- 
waj,  of  San  Antonio,  for  appellants.  W.  D. 
Lov^  I*  Old.  and  I*  SL  Lanier,  all  of  Uvalde^ 
for  ainpelle& 

MOUBSUND,  J.  The  Uvalde  National 
Bank  sued  F.  E.  Seawell,  M.  Connor,  and  J. 
J.  H.  Patterson  upon  a  promissory  note  for 
¥815,  alleging  that  the  note  was  a  Joiat  and 
several  obligation,  and  that  Connor's  name 
was  signed  thereto  by  Seawell,  who  was 
duly  authorized  to  sign  said  Connor's  name 
thereto.  Connor  filed  a  plea  of  non  est 
factum,  a  general  demurrer,  and  general 
denial.  Patterson  admitted  the  ezecntlon 
of  the  note  and  prayed  for  Judgment  over 
agaiust  Seawell  for  any  amount  be  might 
have  to  pay,  and  also  for  contribution  over 
against  Connor.  Connor  also  filed  a  plea 
for  Judgment  against  Patterson  for  half 
of  any  amount  that  Connor  might  have  to 
pay  in  the  event  It  was  decided  that  be 
was  a  surety  upon  the  note.  Upon  the  trial, 
the  court  Instructed  a  verdict  In  favor  of 
plaintiff  against  all  the  defoidants  for  the 
fall  amount  of  the  note,  with  intoest  and 
attorney's  fees,  and  for  d^endants  Connor 
and  Patterson  over  against  Seawell,  and  for 
each  of  said  two  defendants  against  the  oth- 
er for  Judgments  of  contribution.  Upon  the 
return  of  the  verdict  accordlns  to  the  In- 


•For  otber  osses  see  sanis  topic  and  ssctlon  NXTMBBB  In  Dao.  Dig.  A  Am.  Dig.  Key-Nik  Ssriss  ft  B«p*r  laOmm 


Digitized  by 


Google 


OONKOR  T.  UYAIiDB  NAT.  BANK. 


1093 


stniction  gtren  by  the  court,  Jndgment  was ' 
entered  accordingly,  from  which  Connor  ap- 
pealed. 

Sommary  of  Bhrldenca 
Defendant  Seawell  testlfled  aa  follows: 
**Uy  name  is  F.  B.  SeaweU.  I  am  one  of  the 
d^endants  in  this  caae.  I  reside  la  San  An- 
toni<^  Tex.  X  resided  in  Uyalde  before  mov* 
inc  to  Sen  Antonio.  I  am  acquainted  with 
the  defendant  M.  Connor.  Have  known  him 
•ereral  years.  I  hare  seen  the  note  sued 
npon  In  this  case  btf  ore  ltb»  note  then  being 
exhibited  to  him].  I  signed  my  name  and 
the  name  of  U.  Oonnor  to  this  note.  I  had 
authortty  from  Mr.  Connor  to  sign  his  name 
to  it  He  gave  me  anthorltr  to  sign  his 
name  to  it"  On  crau-examlnatlon  he  testl- 
fled: "Mr.  Connor  was  on  anoth»  note  of 
mine  at  the  UValde  National  Bank  and  this 
note  became  dne  and  I  want  ont  to  Mr.  Con- 
nor's farm  and  asked  him  If  he  would  renew 
the  note  with  me  and  be  said  he  would. 
This  waa  some  time  during  the  latter  part 
of  Aiffil  or  during  the  month  of  May,  1911. 
Mr.  Oonnw  was  at  that  time  down  in  hie 
bayffleld  maUi^  hay.  The  amount  of  tt» 
note  waa  never  mentioned  nor  discussed,  aa 
it  waa  a  renewal  not&  Nothing  was  ever 
said  about  thb  j^rindpal,  interest,  nor  attor- 
ney's fees  ot  the  note;  that  waa  nerer  dls- 
CDSsed  nor  mentioned.  I  came  on  back  to 
town  and  went  to  tlie  bank  and  had  the  note 
made  out,  and  then  signed  my  name  to  It 
and  signed  Mr.  Oomunr*8  name  to  it  Mr. 
Connor  never  aaw  the  note  before  It  was 
executed.  I  did  not  take  it  with  ma  out 
to  Mr.  Gonnm*a  farm  wfaeot  I  wont  The 
note  waa  not  made  ont  until  after  I  came 
back  to  town.  I  waa  the  ^indpal  In  the 
old  note  and  am  also  tlu  principal  in  the 
new  note.  I  owe  the  debt  Mr.  Connor  did 
not  get  anything  on  the  note.  I  got  the  mon- 
ey from  the  bank.  Mr.  Oonnor  waa  only 
aure^  on  the  old  iwt^  and  I  luat  aifted  blm 
If  he  would  be  surety  on  the  new  note,  and 
he  said  he  would.  I  waa  only  to  sign  bis 
name  to  the  note  aa  surely-  I  was  to  be 
principal  in  the  new  note  and  be  waa  to  be 
a  aurety.  I  only  lud  authority  from  iSi. 
Connor  to  dgn  his  name  as  surety  to  the 
note.  I  did  not  have  autiurity  from  him  to 
sign  his  name  as  principal  to  the  new  note. 
I  am  po^ve  of  thia.  There  was  no  one 
present  at  the  time  I  talked  to  Mr.  ConuOT 
down  in  the  hayfleld,  exc^  Mr.  Connor  and 
myself.  No  one  heard  the  conversation,  ex- 
cept Mr.  Oonnor  and  I.  I  am  sure  it  was 
Bonw  tlnw  tn  April  qr  May,  1011,  when  I 
went  out  to  Mr.  Connor's  farm.  He  was 
worldog  in  the  hayfleld.  I  am  sure  about 
that  The  note  was  dated  back  to  March  15, 
UU,  so  it  would  take  dfect  on  the  date  tiie 
old  note  became  due.  The  Interest  of  the 
old  note  was  not  paid;  it  waa  added  into 
the  face  of  the  new  note.  I  did  not  pay 
the  Intereat  on  either  the  old  or  the  new 
note."  The  promlsaory  note  sued  upon  was 


for  98316,  dated  March  16^  1811,  due.  90  days 
after  date,  bearing  10  per  cent  Interest  from 
maturity,  and  providing  for  10  pa  cent  at- 
torney's foea  if  placed  in  the  bands  of  at* 
tomeya  for  collection  after  maturity.  It 
was  payable  to  plaintUTs  order,  was  a  Joint 
and  several  note,  with  the  names  F.  EL  Sea- 
well,  J.  3.  H.  Patterson,  and  M.  Connor,  i>er 
SeaweU,  signed  thereto.  The  note  wub  plac* 
ed  in  the  hands  ot  atttnmeya  for  collection 
after  maturity  upon  an  agreonent  to  pay' 
them  the  10  per  cent  attom^a  fees  provid- 
ed for  in  the  note  aa  their  fee  for  collecting 
the  note. 

Defendant  Oonnor  testified  on  direct  ex- 
amination as  follows:  "My  name  Is  M.  Con- 
ner. I  am  one  of  the  defendants  in  this 
cauae.  I  live  about  11  miles  east  of  Uraldei 
I  am  a  fiirmer  and  stodc  raiser.  I  know  F. 
B,  Seawdl.  I  have  known  him  eevwal 
years.  I  waa  surety  on  a  note  for  Mr.  Sea- 
w^  at  the  bank,  and  he  came  out  to  my 
place  some  time  tn  the  summer  of  IdU  and 
naked  me  if  I  was  willing  to  go  on  tlw  note 
again.  I  asked  blm  if  he  had  tept  the  inter- 
est paid  up  and  he  aald  he  had.  I  told 
him  that  I  would  go  on  the  note  again.  I 
waa  making  hay  at  the  time.  He  did  not 
have  the  note  with  Idm."  The  note  sued 
upon  was  then  handed  to  the  witness  and  he 
said:  1  nevor  saw  this  note  until  after  it 
was  sued  upon.  I  did  not  authorise  Mr. 
SeaweU  to  sign  my  name  to  this  note.  I 
authorised  him  to  sign  my  name  to  a  note, 
but  not  tUa  note.  I  authorised  him  to  sign 
my  name  to  a  |200  nota.'*  On  cross-examina- 
tion he  said:  ■Tea,  it  la  a  fact  that  I  gave 
Mr.  Seaw^  authority  to  aign  my  name  to 
a  notc^'  and  when  be  came  down  then  in 
the  fltid  there  waa  nothing  said  about  the 
amount,  twma,  interest,  or  emdition;  Just 
autlunlzed  him  to  sign  my  name  to  a  note, 
and  that  waa  aU  there  was  to  it" 

Condurions  of  Law. 
[1-1]  By  plea  of  non  est  factum  Ocmnor 
dolled  that  he  executed  t)m  note  described 
in  the  petition,  and  alao  denied  that  it  waa 
executed  by  any  person  authorised-  b^  him 
to  sign  cat  execute  the  .same  for  him.  Thwe- 
upon  tlie  burden  zested  upon  plalntlflf  ot 
showing  the  autliority  of  SeaweU  to  sign 
Connor's  name  to  the  parttcnlar  note  sued 
upon,  as  well  as  the  fact  that  he  did  actual- 
ly tfgn  anch  name  ttmeto.  Brashear  v. 
Martin,  25  Tex.  202;  NeU  v.  Sehackelford, 
45  Tex.  m;  aty  of  Tyler  r.  Adania,  62  8. 
W.  USt  Cl^ner  r.  Terry,  60  Tex.  dv.  App. 
SOO^  109  &  W.  im  Aa  was  said  by.  Judge 
NdU  In  the  caae  ot  Baker  t.  Machinery  Co., 
M  S.  W.  662:  'Tersons  dealing  with  an  as- 
sumed agent  whether  the  assumed  agent  be 
a  general  or  a  special  on^  are  bvoi^  at 
their  pwU,  to  ascertain  not  only  the  foct  of 
the  agency,  but  the  extoit  of  hia  authority  ^ 
and,  in  case  dthw  is  controverted,  the  bur- 
den of  proof  is  upon  than  to  estebllsh  it" 
Se^  also,  Mechem  on  Agency,  H  706^  707; 


Digitized  by 


lOM 


156  SOUTHWESTERN  BBPOBTBB 


Bnzard  r.  JoUy  (Sap.)  0  8.  W.  422;  Baekrllle 
T.  Storey.  149  S.  W.  211;  Macblnery  Oo.  v. 
Peter  ft  SherrUl,  84  Tex.  627.  19  S.  W.  86a 
In  this  case  it  was  the  doty  of  plaintiff  to 
ascertain,  at  its  peril,  whether  Seawell  had 
authority  to  sign  Connor's  name  to  the  note 
it  accepted,  and,  whoi  it  sued  upon  auSi 
note  and  the  authority  of  Seawell  to  execute 
the  note  for  Connor  was  denied  under  oath, 
the  harden  rested  upon  plaintiff  of  showing 
snch  authority,  and  it  conld  not  meet  such 
burden  by  proof  of  authority  to  encute  a 
note  dlffermt  from  the  one  sued  upon. 

[4,  S]  Authority  to  sign  a  person's  name  to 
a  note  as  surety  does  not  confer  authority 
to  irign  his  name  to  a  joint  and  sereral  note 
aa  principal,  nor  does  authority  to  e»cnte 
a  note  for  a  certain  amount  otmter  author!^ 
to  execute  one  for  a  largw  amount  Gye 
▼ol.  31,  pp.  1342,  1385,  1886.  Applying  these 
principles  to  the  erldence  introduced  in  this 
case,  we  find  such  eridence  Insnffideut  to 
juat^  the  court  In  iDstrufAlng  a  verdict  for 
plaintiff.  Seawell  testified  podtlvely  that 
his  only  authority  was  to  sign  Connor's 
mune  as  a  surety  and  not  as  a  piinclpsl 
obligor.  Connor,  upon  mras-examlnatlon, 
went  a  long  way  toward  justi^lng  the  In- 
struction of  the  court  against  him,  but  it 
cannot  be  said  that  he  even  contradicted 
Seawell's  stetemrat  as  to  the  capacity  In 
which  his  name  should  appear  upon  the 
note. 

[I]  It  Is  also  contended  that  plaintiff  faU- 
ed  to  make  a  case  because  note  was 
antedated.  It  a^CAn  that,  while  both  par- 
ties refer  to  the  fact  that  the  note  to  be 
given  by  Seawell  was  to  be  a  renewal  note, 
the  note  to  be  renewed  was  not  introduced  In 
evidence,  nov  any  portion  of  the  description 
of  same  testlfled  to  other  than  the  date  when 
It  became  due.  The  note  sued  upon  was 
dated  as  of  the  date  of  the  maturi^  of  the 
other  note.  Connor  was  a  par^  to  the  oth» 
note  and  chargeable  with  knowledge  of  the 
time  when  It  matured.  Under  these  dr- 
eumstances,  In  the  absence  of  evidence  show- 
ing a  contrary  Intent,  we  think  authority  to 
eign  a  note  in  renewal  of  the  former  note 
would  carry  wltb  it  -authority  to  antedate 
tbe  note  so  it  would  bear  the  date  when  the 
other  note  became  du&  In'  some  cases  ante- 
dating an  instrument  plainly  constitutes  a 
violation  of  the  obvlons  intent  of  the  princi- 
pal and  exceeds  the  authority  conferred,  but 
the  facte  of  this  case,  as  shown  by  the  evi- 
dence introduced,  do  not  make  out  such  a 
case.  Appellees  dte  the  following  cases  in 
support  of  the  action  of  the  trial  court,  viz.: 
Jones  r.  Frimm,  6  Tex.  170 ;  Whittle  v.  Bank, 
7  Tex.  Civ.  App.  616,  26  S.  W.  1011;  Riley 
V.  R^ert,  32  S.  W.  185;  Gamer  v.  McGow- 
at,  27  Tex.  490;  Harflit  v.  Bank.  56  Tex. 
Civ.  App.  31.  119  S.  W.  694 ;  Oarllts  v.  Bank, 
162  S.  W.  1161.  In  each  of  these  cases  the 
maker's  name  was  signed  by  him  or  by  his 
authority,  and  the  questions  arose  upon  un- 
authorised filling  In  of  blanks  or  fraud  used 


In  procuring  him  to  sign  tba  instnnaait 
There  was  some  act  In  each  case  on  tbe  part 
of  the  maker  upon  which  posons  dealing 
with  reference  to  the  Instrument  conld  reiy 
for  th^lr  protection  in  teklng  the  instrn- 
ment  for  what  It  purported  to  be. 

It  becomes  our  dnty  to  reverse  fids  case 
because  tb»  court  was  not  authwized  to  In- 
stmct  a  verdict  fbr  plaintiff  upmn  the  evi- 
dence Introduced.  As  It  Is  apparent  that  ttie 
case  has  not  been  fully  developed,  it  will  be 
remanded  for  another  triaL 

Reversed  and  remanded. 

On  Motion  for  Bdnaring. 

Appellee  bank  questions  tbe  correctness  of 
our  conclusion  that  authority  to  sign  a  pa- 
son's  name  as  surety  does  not  confer  author- 
ity to  sign  a  joint  and  seven!  note  as  prin- 
cipal, and  that  authority  to  execute  a  note 
fbr  a  obtain  amount  confers  no  authority  to 
execute  one  ftir  a  larger  amount.  As  addi- 
tional authorities  on  this  proposition,  we 
dte  Uech^  on  Agency,  f  3^  and  BandoIiA 
on  Commercial  Paper,  i|  SB», 

11}  It  Is  also  contended  that,  even  though 
Connor  conferred  authority  only  to  execnto 
the  note  as  surety,  such  authority  Is  not 
abused  by  signing  bis  name  as  a  joint  and 
several  obligor,  becans^  If  it  be  known  to 
payee  that  he  is  in  Cact  a  surety,  than 
be  would  have  the  same  righto  with  respect 
to  the  payee  as  If  the  word  "surety"  was 
written  after  bis  nam&  When  Seawell  tes- 
tified positively  that  he  '*f»ily  had  autbwlty 
firom  M.  Connor  to  sign  his  name  as  sure- 
ty to  the  note,"  we  can  cmly  construe  snch 
language  as  meaning  that  ttie  note  on  ite 
face  should  disclose  the  tect  that  Connor 
was  surety.  If  any  other  meaning  was  In- 
tended, It  cannot  be  supplied  by  us.  We 
think  an  examination  of  the  auUioritles, 
showing  tbe  strict  constructUm  placed  upon 
authority  such  as  was  sought  to  be  exercised 
in  this  case,  makes  it  clear  that  a  persm 
authoriring  a  contract  diowlng  on  ita  fiice 
that  he  is  a  surety  has  not  authorised  one 
under  which  he  would  be  bound  to  nottfy 
tbe  payee  of  his  real  relation  as  surety  or 
prove  that  the  payee  had  knowledge  tbmof; 
and  which  would  Und  him  as  a  principal 
obligor  as  to  an  Innocent  purdiaser  for  val- 
ue. Nor  can  tbe  person  diargeable  with 
the  dnty  of  ascertaining  what  authority  the 
agent  possesses,  after  acc^tlng  an  nnautbor- 
Ized  contract,  be  heard  to  say  that  tiw  agent 
was  authorized  to  make  another  contract 
and  that  he  is  only  asserting  such  rights  as 
he  could  have  asserted  bad  the  oQier  con- 
tract been  made,  and  tiierefore  no  harm  has 
been  done  by  the  agent  exceeding  his  author- 
ity. If  the  agmt  exceeds  hjs  authority,  Ms 
contract  is  not  binding  unless  ratified;  and, 
tbere  b^ng  no  Undlng  cmtract,  no  recovery 
CBU  be  had. 

[I]  Tbe  proposlticm  that  no  actual  barm 
was  suffered  1^  Connor  has  no  weight  It 
could  as  w^  be  said  that,  when  an  agent 
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algnt  a  91,000  note  when  only  anthorlsed  to 
sign  a  fOOO  note,  the  principal  could  be  held 
reqM>nsIbIe  If  sued  only  for  $600.  because  he 
would  then  have  niflered  no  Injury  by  rea- 
80D  of  the  excess  of  authority  on  the  part 
of  his  agent  Courts  cannot,  if  a  contract 
nnanthorlEed  by  the  principal  Is  made  by  the 
agent,  substitute  for  the  same  the  contract 
which  he  was  authorized  to  mak& 

[I]  Appellee  Patterson  contends  that  the 
teotbnony  <tf  Connor  on  cross-examination 
constitutes  an  admlssloD  that  nothing  was 
said  about  the  capacity  In  which  the  note 
should  Mnd  him,  and  that  mch  admission  is 
to  be  takoi  as  conduslTe  evidence  ovwcom- 
Inff  the  posttlTe  testimony  of  SeaweU.  In 
support  of  this  thecHT  oounaei  dte  Payne  t. 
Railway  Co.  (Mo.)  SO  S.  W.  149.  and  Feary 
T.  St  Ry.  Go..  162  Mo.  75^  82  8.  W.  46a 
The  guestlott  arising  in  these  cases  \TO8  one 
InTOlTlng  the  right  of  the  court  to  instruct 
as  to  the  cmduslTeness  of  the  testimony 
of  parties  against  their  Interest  Later  Mis- 
souri cases  do  not  bear  out  the  broad  doc- 
trine announced  tn  the  two  cases  dted.  Bee 
MmtgtHnery  t.  Railway  Co.,  181  Ifo.  477, 
79  8.  W.  9B4;  Conner  t.  Railway  Co.,  181 
Mo.  307,  81  a  W.  161;  Sheperd  Transit 
Co.,  189  Mo.  862,  87  8.  W.  1010;  Jennings  r. 
SwlCt  ft  Co.,  130  Mo.  App.  391,  UO  8.  W.  21. 
In  tbe  case  of  Conner  t.  Railway  the  oouit 
said:  "If  It  U  a  more  construction  of  phrases 
or  expresdons  used  by  the  witness  in  de- 
tailing his  testimony  as  to  whether  the  state- 
ments are  favorable  or  nnfavorable  to  his 
side  of  the  case,  then  there  Is  no  necessity, 
nor  Is  It  error,  to  refuse  an  Instruction  em- 
bodying the  principle  In  tbe  one  before  us. 
It  is  simply  the  province  of  the  jnry,  guided 
by  the  general  instruction  as  to  the  credibil- 
ity of  witnesses  and  the  weight  to  be  at- 
tached to  their  testimony,  to  determine  the 
credit  of  such  witness  and  the  force  and  ef- 
fect of  his  testimony.  If  a  plaintiff  or  de- 
fendant testl^ing  in  a  cause  make  state- 
ments which  may  be  construed  unfavorably 
to  them,  it  Is  the  province  of  the  Jury  to 
consider  them ;  but,  nnless  such  statement 
amounts  to  an  admission  of  a  fact  material 
to  the  issue.  It  is  not  the  province  of  the 
court  to  assume  that  nnfavorable  statements 
have  been  made  and  Instruct  the  Jury  on 
that  subject."  It  is  not  necessary  in  this 
case  to  hold  whether  an  express  admission 
of  a  party  to  the  suit  Is  conclusive  against 
him  In  spite  of  contradictions  thereof  by 
other  witnesses.  In  this  case  Connor  gave 
positive  testimony  on  direct  examination, 
and  when  croaa-examlned  gave  testimony 
Inconsistent  with  that  first  given  and  did 
not  explain  or  correct  his  testimony  first 
given.  The  statement  on  cross-examination 
appears  to  have  bem  In  answer  to  a  lead- 
ing question,  and  it  Is  not  an  express  admis- 
sion either  that  his  former  testimony  was 
false  or  that  nothing  was  said  about  tbe 


capacity  In  which  he  was  to  be  bound  by 
Seawell's  act  Under  such  drcnmstances,  it 
Is  the  province  of  the  Jury  to  determine  what 
was  meant  by  the  party  and  to  weigh  his 
testimony. 

It  is  probable  that,  if  each  of  the  persons 
testifying  had  been  required  to  repeat  as 
nearly  as  he  could  the.conv^atlon  occur- 
ring iMtween  them  Instead  of  stating  his  con- 
clusions, some  of  the  qnestlons  arising  upon 
this  appeal  would  not  have  arisen. 

We  adhere  to  our  former  opinion  that  the 
court  was  not  Jnstlfled  in  instructing  a  ver- 
dict, and  overrule  the  motions  for  rehearing. 


NATIONAL  UNION  FIRE  INS.  CO.  r. 
WALEBB.t 

(Conrt  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Dec.  14,  1912.   Rehearlag  Denied 
March  8,  1918.) 

1.  INSUBANCB    d  3S5*>— WaBBARTIEB— IBON- 

Safe  Ciacbe, 

Where  a  fire  policy  required  the  insured  to 
take  a  complete  Itemized  inventory  of  stocK  on 
band  at  least  once  each  year,  and  provided 
that,  unless  such  Inventory  had  been  taken 
within  12  months  prior  to  the  date  of  the  poli- 
cy, one  should  be  taken  within  30  days  after  is- 
suance, and  further  required  the  insured  to 
keep  a  set  of  books  setting  forth  all  purchases 
and  sales  either  in  a  fireproof  safe  or  in  some 
secure  place  not  exposed  to  fire  which  would 
destroy  the  building,  the  failure  of  insured  to 
take  an  inventory  within  30  days  after  issu- 
ance of  the  policy,  nooe  having  been  taken 
within  12  mouths  previons,  will  bar  recovery 
despite  the  rule  that  In  construing  insurance 
contracts  that  interpretation  most  favor-able 
to  the  insured  will  be  adopted,  and  even  though 
the  insured  kept  a  set  of  books  from  which 
might  be  ascertained  the  aukonnt  of  stock  on 
hand  at  any  given  time. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  Si  8S2.  853;  Dec.  Dig.  1  336.*] 

2.  GoTTBTs  (I  91*)— Rules  or  Dccuioir— Dxcx- 
aoit  or  SnpBKUB  Count. 

A  decision  of  the  Supreme  Court  is  blad- 
ing upon  and  must  be  followed  by  the  Court  of 
Civil  Appeals, 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  IS  818,  826,  826;  Dec^  Dig.  }  91.*} 

Error  to  Dlotrlct  Oonrt;  Tarrant  Oounty; 
W.  T.  Simmons,  Judge; 

Action  by  3.  I*  Walker  i^calnst  the  Nation- 
al Union  Fire  Insurance  Company.  There 
was  a  judgment  for  plaintUF,  and  defendant 
brings  error.    Reversed  and  rendered. 

Wm.  Thompson,  of  Dallas,  and  Sidney  Ia 
Samuels,  of  Ft  Worth,  for  plaintiff  In  error. 
Capps,  Cantey,  Hanger  &  Short  and  David 
B.  Trammell,  all  of  Ft  Worth,  for  d^end- 
ant  in  error. 

SPEER,  J.  J.  I*  Walker  brought  this  suit 
In  the  district  court  of  Tarrant  county  to 
recover  from  the  National  Union  Fire  Insur- 
ance Company  for  loss  by  fire  to  a  stock  of 
grain,  tnan,  sacks,  etc.,  under  a  policy  of 
insurance  in  the  sum  of  $3,000.   There  was 


•ror  otbsr  euss  as*  asm*  toplfl  sod  sseUon  NUHBBR  In  Om.  Dlfr  *  Am.  Dig.  Ksy-No.  Svlss  A  Rep'r  Indues 

t  Writ  of  WTor  granted  Hay  IS.  UlS. 
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a  Jury  trial  resolting  In  a  verdict  for  plain- 
tiff In  tlie  anm  of  $1)800;  and  from  a  Jo^- 
ment  based  thereon  the  defendant  baa  prose- 
cuted tblB  writ  of  error. 

[1]  A  qnesUon  which  W8  consider  to  be 
decisive  of  the  appeal  Is  presented  In  plain- 
tiff in  error's  Brst  assignment,  to  the  effect 
that  the  trial  court  erred  In  refusing  Its 
special  request  for  a  peremptory  Instruction 
in  its  &ror.  The  contention  la  based  upon 
an  alleged  violation  of  the  following  war- 
rantgr  contained  In  the  policy  of  Insurance: 
"Iron-Safe  Olausa  The  following  covenant 
and  warranty  is  hereby  made  a  part  of  this 
policy:  (X)  The  assured  will  take  a  complete 
Itemized  Inventory  of  stock  on  band  at  least 
once  In  each  calendar  year,  and  unless  such 
invaitOTT  has  been  taken  witbln  twelve  cal- 
endar months  prior  to  the  date  of  this  policy, 
one  shall  be  taken  In  detail  within  thirty 
days  after  issuance  of  this  policy  or  this  pol- 
icy shall  be  null  and  void  from  sucli  date." 

The  policy  was  issued  on  October  21,  1907, 
and  the  fire  occurred  October  8,  1908.  The 
assured  b^an  tnislnesa  in  the  building  cov- 
ered by  the  policy  Septonber  20,  1907,  and 
it  is  undisputed  that  no  invoitory  had  been 
taken  within  12  calendar  m<mths  prior  to 
the  date  of  the  policy.  It  is  also  undisputed 
that  no  inventory  of  stock  on  hand  was  tak- 
en witbln  SO  days  aft^  the  Issuance  of  the 
policy,  but  an  Invratory,  was  taken  on  May 
18,  1908,  showing  the  amount  of  bran,  oats, 
and  sacks  on  hand,  but  affixing  no  values 
thereto.  The  Iron-safe  clause  referred  to 
also  contained  the  fallowing:  '*(2)  The  as- 
sured will  ke^  a  set  of  books  which  shall 
clearly  and  plainly  present  a  complete  rec- 
OTd  of  business  transacted  Indudlng  all  pur- 
chases and  sales  and  shlpuients,  both  for 
cash  and  credit,  from  date  of  Inventory  as 
provided  for  In  the  first  section  of  this  clause, 
and  also  from  date  of  last  preceding  inven- 
tory. If  such  has  been  taken,  and  during  the 
continuance  of  this  policy.  (8)  The  assured 
will  keep  such  books  and  Inventory  and  also 
the  last  preceding  inventot?,  If  such  has 
been  tak^  securely  locked  in  a  fireproof 
safe  at  night  and  at  all  times  when  the 
building  mentioned  In  this  policy  Is  not  actu- 
ally opoied  for  business,  or  failing  in  this, 
the  assured  will  keep  such  books  and  inven- 
tories in  some  secure  place  not  exposed  to 
a  fire  which  would  destroy  the  aforesaid 
building  and  unless  such  books  and  Inven- 
tories are  produced  and  delivered  to  this 
company  for  examination  attet  loss  or  dam- 
age by  fire  to  personal  property  Insured  here- 
under, this  policy  shall  be  null  and  void  and 
no  suit  or  action  shall  be  maintained  herein. 
It  is  further  agreed  that  the  rec^pt  of  such 
books  and  Inventories  for  the  examination 
of  the  same  shall  not  be  an  admission  of 
any  liability  under  the  policy  nor  a  waiver 
of  any  defense  to  sam&" 

The  plaintiff's  testimony  t^ded  to  show 
that  such  books  were  kept  and  the  accounts 
maintained  In  snch  a  way  that  from  .these^ 


together  wttb  the  invoieea  of  pwrrhnona.  It 
was  pos^ble  to  determine  <m  any  day  the 
amount  of  goods  on  band.  In  abort,  the 
evidence  is  such  as  to  Justify  a  verdict,  to 
the  effect  that  [urts  2  and  S  of  the  iron- 
safe  clause  had  been  fully  complied  wittx, 
and  tike  InsUtenoe  is  urged  upon  us  that 
there  has  been  a  substantial  compliance  with 
part  1  first  quoted  as  to  Justify  a  recovery 
herein.  It  is  quite  w^  srttied  that  in  caor 
strulng  insurance  contracts  that  interpreta- 
tion most  favorable. to  the  assured  wUi  b» 
adopted.  It  Is  therefore  held  that  a  aab- 
stantial  compliance  with  the  xequirrasenti  ot 
such  a  contract  is  snffldent.  Insurance  Ca 
V.  Kemendo,  M  Tex.  867,  SI  S.  W.  1102. 
But  as  we  view  the  preawt  caae  Omw  la  not 
even  a  substantial  compliance  with  aectlon 
1  of  the  Iron-safe  clause,  inasmuch  as  no  in- 
ventory whateva  was  taken  wltliin  80  days 
of  the  issuance  of  the  policy  and  none  had 
been  taken  within  the  12  calendar  months 
prior  thereto.  Whatever  hardships  may  re- 
sult, we  are  not  at  liberty  to  make  any  con- 
tracts fw  the  parties,  but  at  most  can  only 
adopt  a  liberal  rule  of  interpretation  In 
favor  of  the  Insured  for  the  purpose  (tf  avoid- 
ing a  forfeiture.  The  most  liberal  oompli- 
ance  with  other  sections  of  ttie  clause  can- 
not possibly  be  held  to  be  a  substantial  com- 
pliance with  the  first  section,  but,  on  the 
other  hand,  is  no  compliance  at  all. 

The  question  here  Involved  appears  to  have 
been  definitely  settled  in  Orient  Ins.  Co.  v. 
Dorroh-Kelly  Merc.  Gc  126  S.  W.  616,  and 
Id.,  135  S.  W.  11^  wherdn  our  Supreme 
Court,  through  the  Chief  Justice,  uses  this 
language:  "It  is  not  for  this  court  to  vary 
the  terms  of  the  contract  into  whldi  the  par- 
ties entered,  nor  to  speculate  as  to  wlut 
might  or  wlf^t  not  have  been  the  conse- 
quences If  the  contract  bad  been  differs  tly 
expressed.  Parties  make  their  own  coo- 
tract^  and  It  is  not  within  tlw  province  of 
this  court  to  vary  the  terms  in  ord»  to  pro- 
tect them  from  the  consequoicee  of  their 
own  oversighte  and  failures  in  nonobserv- 
ance  of  obligations  assumed.  It  being  true 
that  no  inventory  complying  with  the  re- 
qnir^ents  of  the  policy  had  been  takoi 
within  a  year  prior  to  Its  issuance,  and  the 
Insured  having  failed  to  take  an  invoitory 
In  compliance  with  those  terms  within  30 
days  from  the  time  the  policy  was  Issued, 
the  law  is  that  the  terms  of  the  contracts- 
must  prevail,  and  the  policy  was  forfetted.** 

The  parties  have  seen  fit  to  contract  not 
only  for  the  fceeidng  of  books  by  tiie  In- 
sured, but  for  an  invratory  as  well,  and  that 
such  books  and  Inventory  shall  be  produced 
and  delivered  to  the  company  for  examina- 
tion after  loss  or  damage  by  Hre.  In  Imp- 
ing the  books  the  iiuored  has  done  no  more 
than  his  contract  required  lilm  to  do.  By 
language  equally  binding  in  ite  terms  he 
has  undertaken  to  furnish  an  Inventory 
which  be  had  admittedly  flailed  to  do,  unless 
the  keeping  of  the  books  in  accordance  with 
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section  2  of  the  Iron-safe  clause  has  the  ef- 
fect of  an  inventory  by  supplying  the  Infor- 
mation to  be  bad  by  this  means.  As  indicat- 
ed by  the  terms  of  the  cmtract,  the  parties 
have  treated  the  inventory  and  books  as  dif- 
ferent things  and  by  stipulating  for  the  pro- 
duction of  both  have  indicated  as  dearly 
as  words  can  that  a  compliance  with  one  re- 
quiremrat  would  not  take  the  place  of  a 
compliance  with  the  other. 

The  case  of  St  Landry  Wholesale  Merc. 
Co.  T.  New  Hampshire  Fire  Ins.  Go.,  114 
La.  146.  38  South.  87,  3  Ann.  Ca&  821,  is 
very  much  in  point  and  holds  void  a  policy 
contalnliv  a  similar  clause  where  the  as- 
sured failed  to  take  an  Inventory  hut  did 
produce  a  properly  kept  set  of  books  from 
which  an  Inventory  approximately  correct 
could  have  been  made.  In  Cent  Ins.  Go.  v. 
Cnmmings,  78  S.  W.  378,  the  st^pulatlmi  for 
the  preservation  of  Uie  "next  preceding  in- 
ventory," was  not  complied  with,  bat  a  mth 
sequent  inventory  was  mad^  and  proper 
books  were  kept  from  which  the  trial  court 
and  the  Oourt  of  Olvtl  Anteals  found  that 
It  could  be  ascertained  with  reasonable  ac- 
curacy what  the  contents  of  the  lost  inv^- 
tory  were.  The  Supreme  Court,  however  (98 
Tex.  116,  81  S.  W.  706).  apparently  upon  the 
reasoning  that  the  subsequent  inventories 
and  books  were  also  stipulated  for  in  the 
policy,  held  that  such  failure  to  preserve  and 
present  the  "last  preceding  inventory"  was 
fatal  to  a  recovery. 

[2]  Whatever  might  be  the  views  oi  this 
court  if  the  question  of  the  proptle^  of  ap- 
plying so  strict  a  rule  were  an  open  one, 
there  is  no  other  course  for  us  to  pursue  but 
to  follow  the  holding  of  our  Supreme  Court, 
which  necessarily  results  in  a  reversal  and 
rendition  of  the  Judgment  In  the  present  case. 

The  Judgment  of  the  district  court  is  there- 
tore  reversed,  and  Jndgmrat  here  rendered 
In  favin*  of  tiie  plaintiff  in  error. 


ERWIN  et  aL  v.  B.  I.  DU  PONT  DB  NB- 
HOITRS  POWDBR  GO.  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
ApzU  19,  1913.   Rehearing  Denied 

May  17,  1913.) 

1.  Pbznoipal  ANO  SaBETT  (S  169*)— BXUUB- 

noH  or  Othbb  SKctramss. 

The  undertaking  of  a  surety  of  a  note  is 
Independent  and  additional  to  any  security  fur- 
nished by  the  maker,  and  a  bolder  of  the  note 
may  sue  on  the  onqaalified  promise  of  the  Bure- 
ty  witboat  reference  to  any  collateral  security 
available  from  other  sources. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Suiety,  Gent.  Dig.  H  474-489;  Dec  Dig. 
I  MB.*] 

&  PKiHcrpaz.  AND  Sumx  (i  tBO^y—WcBAVB- 
noiv  or  Other  Sbocutt. 

An  indorsee  of  a  note  before  maturity  for 
value  and  without  notice  need  not  foreclose  a 
materialman's  lien  sought  to  be  fixed  hj  the 


payee,  but  may  at  once  sue  the  sureties,  espe- 
cially where  the  value  of  tbe  lien  is  uncertain. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Surety,  Gent  Dig.  ||  474-460;  Dec  Dig. 

i  ie©.*i 

8.  Appul  ahd  Bbbob  (I  1078*)— W.mfr.TBg 
Eaaoa— Bbbob  Not  AnKcnva  Biqhts  or 
Pabtixs. 

Where,  in  an  action  by  an  Indorsee  of  a 
note  against  tbe  maker  and  sureties  and  in- 
dorser,  the  judgment  subrogated  tbe  sureties  to 
any  rights  under  a  materialman's  lien  asserted 
by  tbe  payee  and  indorser,  the  question  wheth- 
er the  pleading  and  proof  authorized  tbe  subro- 
gation was,  as  between  the  sureties,  immaterial, 
because  it  did  not  lessen  any  equitable  rights 
tbe  suretiM  had  to  proceed  against  their  prin- 
cipal for  whatever  part  of  tbe  judgment  they 
might  be  compelled  to  pay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  4240-4247;  Dee.  Dig.  | 
1078.*] 

4.  Bills  and  Notes  245*)— Evidxnok  (| 
423*)— Pasties— Subktt—Pabol  Evidence. 

One  who  signs  his  name  on  tbe  back  of  a 
note,  unaccompanied  by  any  words  expressing 
the  nature  of  his  undertaking,  is  as  to  an  in- 
dorsee t>efore  maturity  for  value,  and  without 
notice,  a  surety,  and  parol  evidence  of  any  le^ 
ser  obligation  is  inadmiisible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fS  668,  668;  Dec.  Dii^  | 
24S;*  Evidence,  Gent.  Dig.  U  1967-1966;  Dec. 
Dig.  f  42SL«r^ 

5.  Evidence  a  428*)— Parol  Evidence— Ob- 

LIOATION  OF  SlQNEBS   OF  NOTE, 

Parol  evidence  is  admissible,  as  between 
tbe  signers  of  a  note,  to  show  tbe  real  charac- 
ter of  tbe  obligation  intended  to  be  assumed  by 
one  signing  bis  name  on  the  back  of  the  note 
unaccompanied  by  any  words  expressing  the 
nature  of  hla  undertaking. 

[Ed.  Note. — For  other  cases,  see  Bvidenoe, 
Cent  Dig.  H  1957^1966;  Dec.  Dig.  |  428.'] 

0.  Biua  AND  Notes  <S  121*)— OBuoAiioir  or 
pABm»— Pbihcipal  and  Subbtt. 

Where  a  surety  ^gned  a  note  as  maker  un- 
der an  agreement  that  he  should  be  bound  only 
on  condition  that  a  third  person  signed  tbe  note 
with  him,  and  the  third  person  signed  his  name 
on  the  back  of  the  note  without  any  words  ex- 
pressing the  character  of  his  undertaking,  and 
the  two  made  no  contract  between  tbemselves, 
they  were  sureties,  and  must  in  equity  contril>- 
ute  equally  as  soretieB  to  the  payment  of  tho 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  K  266.  266;  Dec  Dig.  t 
121.*] 

7.  gohhkbob  a  40*)— fobbign  oobpobatiohs 

-Doing  Business  in  State. 
A  foreign  corporation  employing  traveling 
sgents  In  tite  state  to  solicit  orders  for  mer- 
cnandise,  and  shipping  into  the  state  merchan- 
dise to  flU  tbe  orders.  Is  engaged  in  Interstate 
commerce,  and  'is  not  within  Rev.  Civ.  St  1911, 
arts.  1314,  1318,  requiring  foreign  corporations 
to  obtain  a  permit  to  transact  business  in  the 
stete. 

[Ed.  Note.— For  other  cases,  see  Qpmmesct, 
Cent  Dig.  H  29,  SO;  Dec  Dig.  I  40?] 

8.  GoBPoaanoNS  (I  6^*]— FoBBiaif  Gobfo- 

EATioNs— Doing  Business  in  Statb— In- 

TKBSTAIX  CoiaOCBCE. 

A  foreign  corporation  engaged  In  tbe  man- 
ufaetnra  of  powder  sold  powder  to  a  resldsntt 
under  a  cmtract  assigning  to  the  rerident  trade 

teiritory  and  fixing  Uie  price.  Tbe  corporation 
shipped,  direct  from  its  powder  mills,  powder 
to  a  construction  coopany  in  Texas.   A  small 
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part  of  the  powder  used  by  the  construction 
company  was  shipped  from  a  point  in  the  state. 
The  corporation  collected  the  money  from  the 
resident,  and  never  presented  any  bill  to  the 
con&traction  company.  Thereafter  the  resident 
obtained  a  note  from  the  construction  company 
for  the  price  and  transferred  it  to  the  corpora' 
tlon.  Held,  that  the  corporation  was  not  en- 
gaged in  business  in  the  state  within  Rer.  Civ. 
St.  1911,  arts.  1314,  1318,  requiring  a  foreign 
corporation  to  obtain  a  permit  to  transact  busi- 
ness in  the  state. 

[Ed.  Note.— For  other  cases,  see  Gorporationi, 
Cent  Dig.  8§  2520-2527 ;  Dec  Dig.  §  642.-] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C  Roberts,  Judge. 

Action  by  B.  I.  Du  Pont  De  Nemours  Pow- 
der Company  and  others  against  T.  R.  Erwln 
and  others.  From  a  judgment  for  plaintiff 
and  establishing  the  rights  of  defendants 
as  between  themselves,  some  of  the  defend- 
ants appeal.  Reformed  and  affirmed. 

Alexander,  Power  &  Ridgway,  of  Ft  Worth, 
and  Stennls  &  Wilson,  of  Weatherford,  for 
appellants.  A.  B.  Flanary,  of  Dallas,  for  ap- 
pellees. 

RASBURY.  J.  The  appellee  Du  Pont  De 
Nemours  Powder  Company,  a  foreign  corpo- 
ration, sued  Mitchell-Pigg  Construction  Com- 
pany, W.  J.  Sparks,  J.  W.  Pigg.  H.  F.  Mitch- 
ell. M.  D.  Plumlee,  W.  H.  Vardeman,  A.  S. 
Obapman,  J.  W.  Braselton,  and  T.  R.  Erwln, 
as  makers,  and  Will  R.  Allen,  as  Indorser, 
of  a  negotiable  promissory  note  tn  the  sum 
of  $5,904.05,  payable  to  said  Will  R.  Allen. 

Appellee  powder  company,  ta  the  pleading 
upon  which  It  went  to  trial,  alleged  that  It 
acquired  the  note  sued  upon  from  Will  R. 
Allen,  the  payee,  before  maturity  for  value, 
and  without  notice  of  any  of  the  defenses 
subsequently  set  up  by  the  makers,  etc.  Ap- 
pellee Allen,  the  payee  In  the  note,  adopted 
the  pleading  of  the  powder  company  and  ad- 
mitted his  liability  as  Indorser  ou  the  note, 
but  denied  any  liability  until  all  r^edles  had 
been  exhausted  against  his  sereral  codefeud- 
ants,  and,  further,  that  he  received  and  ac- 
cepted said  note  for  value  paid,  without 
knowledge  of  tbe  defenses  allied  1^  his  co- 
defendants. 

The  appellant  Erwin  pleaded.  In  substance, 
that  the  note  was  given  in  payment  of  an 
account  standing  in  the  name  of  Allen 
against  Mltchell-Pigg  Construction  Company 
for  powder  and  other  explosives,  but  which 
were  In  fact  sold  to  said  Mltchell-Pi^  Con- 
struction Company  by  appellee  powder  'com- 
pany, through  said  Allen  as  its  agent,  and 
which  had  been  used  in  the  construction  of  the 
roadbed  of  the  Chicago,  Weatherford  &  Bra- 
zos Valley  Railway  Company,  and  that  said 
Allen  had  established  against  the  roadbed  of 
said  railway  the  statutory  materialmen's  lien 
In  order  to  secure  the  payment  of  the  account 
covered  by  said  note,  the  property  against 
which  said  lien  was  established  being  of  the 
valne  of  fSO.OOO,  and  th^  In  the  possession 
of  O.  A.  Holland,  appointed  receiver  of  the 


property  of  both  railway  company  and  said 

constnictioo  comiiany,  by  tbe  ffi^rlct  court 
of  Parlcer  county,  and  ndther  of  which  com- 
panies had  been  made  parties  to  the  suit  up- 
on the  note.  Upon  the  foregoing  allegations 
it  was  asserted  and  prayed  that  the  case  be 
abated  until  appellee  had  first  exhausted  its 
remedy  under  said  materialman's  lien. 

Erwin  next  pleaded  that  appellee  powder 
company  is  a  foreign  corporation,  without 
a  permit  from  the  state  of  Texas  to  transact 
Its  business  here,  and  since  the  note  was  in 
payment  of  certain  biuiiieas  transacted  in 
Texas,  appelleo  was  not  tfitltled  to  maintain 
the  suit,  etc: 

Erwin  then  pleaded  to  the  merits  that  he 
signed  the  note  merely  as  surety  for  said 
construction  company,  and  upon  tlie  express 
condition  that  J.  W.  Braselton  would  also 
sign  same  as  a  maker,  which  condition  was 
known  to  said  Allen  and  the  powder  com- 
pany, through  their  ag^t  and  representa- 
tive, A.  B.  Flanary,  Esq.,  who  also  knew  that 
said  note  was  being  taken  for  the  use  and 
benefit  of  said  powder  company,  and  that 
he  did  not  know  until  after  the  acceptance 
and  delivery  of  said  note  that  said  Braselton 
had  limited  his  liability  thereon  by  Indorsing 
same  only,  and  that  he  would  not  have 
signed  same  bad  he  known  that  said  Brasel- 
ton intended  to  so  limit  his  liability,  and  be- 
cause of  which  he  was  released  from  liability 
thweon.  Ehrvrin  also  alleged  tliat  the  trans- 
fer of  the  note  from  Allen  to  the  powder 
company  was  a  sham,  for  the  reason  that, 
In  selling  said  material  to  the  construction 
company  and  In  teklng  said  note  in  his  name 
covering  such  account,  said  Allen  was  acting 
for  and  on  behalf  of  the  powder  company 
and  aa  its  agent. 

Appellapts  Sparks,  Pigg,  Mitchell,  Plnmlee, 
Vardeman,  and  Chapman,  as  touching  the  is- 
sues raised  in  their  brief,  pleaded  surety- 
ship against  the  construction  company,  and 
that  appellee  was  in  law  compelled  to  ex- 
haust  Its  remedy  under  the  materialman's 
lien  as  pleaded  by  the  a^ellant  Erwln,  ete, 
and  in  which  lattw  plea  tlie  omstmctloiL 
comijany  Joined. 

Appellee  Braselton  pleaded  in  abatouent 
of  the  suit  as  set  out  in  the  plea  of  appellant 
Erwln ;  also  that  he  signed  his  name  across 
the  back  of  the  note  on  the  express  condi- 
tion that  he  should  be  liable  only  as  an  ac- 
commodatlon  indorser,  and  at  no  time  agreed 
to  become  a  surely  fbr  the  payment  there- 
of, and  that  all  other  parties  thereto  knew 
that  he  agreed  to  be  bound  only  as  indorser. 
He  prayed  Judgment  against  all  parties  ac- 
cordingly, except  the  powder  company  and 
Allen,  the  payee,  in  the  note. 

Upon  trial  before  Jury  the  court  perempto- 
rily Instructed  the  Jury  to,  and  they  did, 
return  a  verdict  for  the  powder  company 
against  all  the  makers  and  the  Indorsers  for 
the  amount  of  the  principal  of  the  note,  In- 
terest, attorney's  fees  and  ytote^  fees. 
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amouDtliig  to  the  groBS  sum  of  $7,086.71; 
for  Allen,  Uie  Indorser,  against  all  tbe  otber 
defendants  for  a  slmUar  amount ;  for  Brasel- 
ton  Bgalnat  all  the  defendants,  except  Allen, 
tbe  Indorse,  for  a  similar  amount ;  for  all 
the  d^endantB,  except  Allen  and  Braselton, 
against  the  construction  company  for  a  sim- 
ilar amount;  and  finding  that  all  defend- 
ants should,  to  the  extent  of  any  payments 
they  might  make  on  the  Judgment,  be  snbro- 
gated  to  any  lien  established  against  the 
property  of  the  conatmction  company  by  Al- 
len. Upon  the  directed  verdict  the  Judgment 
was  entered  accordingly,  and  from  which  all 
the  parties,  except  Allen,  the  indorser,  and 
Braselton,  have  appealed. 

Tbe  following  fftcta,  and  the  essential  ones. 
In  substance,  are  undisputed:  Will  R.  Allen, 
at  the  time  and  prior  to  the  execution  of 
the  note  aned  on,  was  a  mert^nt  in  the  dty 
of  Dallas,  engaged  In  the  sale  of  powder  and 
explosives,  and  was  agrait  for  the  sale  of  the 
powder  and  explosives  of  appellee  powder 
company,  as  well  as  ageit  for  the  sale  of 
similar  articles  for  another  concern.  All 
powder,  etc.,  bought  by  him  from  the  powder 
company  was  bought  outright,  and  all  owned 
by  him  and  tbe  agency  "in  a  general  mer- 
chantable sense,"  as  he  puts  it,  was  that 
he  bought  and  sold  or  carried  in  stock  the 
powder  company's  powder,  etc  No  sales 
were  made  by  him  on  commission.  When 
he  received  an  order  from  a  customer  for 
powder  be  exercised  his  Judgment  as  to 
which  concern's  powder  he  would  deliver. 
Under  a  contract  with  the  powder  company 
all  powder  bought  by  him  from  it  was  re- 
quired to  be  stored  In  magazines  erected 
by  what  he  understood  to  be  a  subsidiary 
realty  corporation  of  the  appellee  powder 
company,  and  for  the  use  of  which  Allen 
paid  no  rentaL  Prior  to  the  execution  of  the 
note  Allen  sold  certain  powder  and  explo- 
sives to  the  construction  company,  used  by 
it  in  constructing  the  roadbed  of  the  Chicago, 
Weatherford  ft  Brazos  Valley  Railway  Com- 
pany. The  bill  for  the  powder,  etc.,  being 
several  moutlis  overdue  and  Allen  being  un- 
able to  collect  it,  he  placed  same  with  Ms 
attorney,  A.  B.  Flanary,  Esq.,  for  collection 
and  adjustment  Mr.  Flanary  finally  secured 
the  note  sued  on  and  delivered  same  to  Allen, 
signed  by  all  the  parties  as  makers,  except 
Braselton,  who  signed  the  same  acrora  the 
back  without  Indicating  the  capacity  In  which 
he  signed,  Allen  falling  to  negotiate  the  note 
in  Dallas,  or  where  the  makers  were  known, 
went  to  Wilmington,  Del.,  where  the  said 
powder  company  la  domiciled,  and  by  Indors- 
ing same  got  that  concern  to  accept  same  as 
a  credit  on  bis  account  The  credit  allowed 
on  his  account  for  tbe  note  did  not  go  specif- 
ically in  payment  of  the  debt  of  tbe  construc- 
tion company;  that  debt  Iiaving  been  prior 
to  that  time  paid  by  Allen.  The  note  was 
signed  by  all  parties  at  Weatherford,  Tex., 
and  there  delivered  to  Flanary,  the  attorney 
for  Allen.   All  the  makers  bad  signed  the 


note,  except  Erwin,  when  it  was  presented 
to  Braselton  In  the  forenoon  the  day  of 
its  execution.  When  first  presented  to  blm 
he  positively  declined  to  sign  it  After  some 
discussion  with  those  interested,  he  told 
them  he  would  consider  it  further.  Those 
in  charge  of  the  matter  then  went  to  Erwin 
seeking  his  signature  on  the  note,  whom,  it 
seems,  they  bad  been  n^tlating  with  before, 
and  be  finally  signed  the  note  upon  tbe  express 
condition  that  Braselton  would  also  sign  and 
upon  tbe  agreement  of  the  parties  that  he 
would  do  so.  The  note  was  again  presented 
to  Braselton,  who  examined  It  and  said  It 
was  a  good  note,  and  that  be  would  "Indorse" 
it,  which  he  did.  There  was  much  testimony, 
of  course,  developed  in  detail  on  the  trial,  but 
what  we  have  outlined  are  the  substantial 
facts,  briefly  told,  upon  which  the  rights  and 
liabilities  of  the  parties  depend.  It  Is  prop- 
er to  say,  if  that  fact  is  important  that  no 
representations  were  made  by  Flanary  to  any 
of  the  parties  that  Induced  them  to  sign  the 
note,  or  which  would  affect  their  liability. 
Nor  did  he  In  any  respect  reprraent  the  pow- 
der company,  but  was  solely  representing 
Will  R.  Allen.  Another  ftict  necessary  to 
state  In  passing  upon  one  of  the  Issues  pre- 
seuted  by  this  appeal.  Is  that  about  three 
days  prior  to  the  execution  of  the  note  sued 
on  Will  R-  Allen  prepared  and  filed.  In  the 
office  of  the  county  clerk  of  Parker  county, 
an  affidavit  under  the  statute  claiming  a 
lien  on  tbe  property  of  the  Chicago,  Weather- 
ford ft  Brazos  Valley  Railway  Company,  for 
the  cost  of  the  powder,  etc,  furnished  to  tbe 
constmctiou  company,  and  which  was  used 
in  tbe  conatrnctlon  of  the  railroad  comEuiny's 
roadbed,  etc.  Also,  It  was  shown  that  G.  A. 
Holland  had  been  appointed  by  the  district 
court  of  Parkcff  coun^,  and  qualified  as  re- 
ceiver of  both  the  construction  company  and 
tbe  Cbicago,  Weatherford  ft  BrazoS  Taller 
Hallway  OonqMiny,  and  was  in  possession  of 
and  administering  tbe  assets  of  botli  .ftt  the 
time  this  suit  was  filed. 

It  is  Impracticable,  and  would  extend  thU 
opinion  too  much,  to  discuss  the  assignments 
of  all  the  parties  separately,  and  for  that 
reason  we  will  notice  the  issues  without  ref< 
erence  to  the  assignments. 

[1]  The  first  Issue  presented  here,  and 
which  was  urged  by  all  the  makers  of  tbe 
note  in  tbe  court  below  against  the  powder 
company,  save  Allen,  is  that  the  powder 
company  was  in  law  bound  to  first  exhaust 
any  security  It  had  by  virtue  of  the  material- 
man's lien  asserted  by  Allen  against  the  road- 
bed of  the  Chicago,  Weatherford  ft  Brazos 
Valley  Railway  Company.  On  this  issue  an 
accepted  authority  says  that  In  the  absence 
of  an  express  agreement  to  do  so :  "The  rule 
is  that  a  surety  is  not  released  by  delay  on 
the  part  of  the  creditor  in  enforcing  collat- 
eral security  for  the  debt;  and  the  creditor 
or  obligee  Is  not  required,  nor  can  be  be  -com- 
pelled to  resort  to  such  securi^,  or  to  any 
other  means  in  his  power  to  enforce  the  pay- 
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ment  of  tbe  claim,  even  though  the  principal 
becomes  insolrrat  or  the  Becarit7  eventual- 
ly iB  lost"  32  Gye.  97.  The  same  authority 
also  holds  that  a  court  of  equity  may  "for 
good  cause  shown,"  and  In  order  to  protect 
the  surety,  require  the  creditor  or  obligee  to 
proceed  against  the  principal  or  his  property, 
or  against  any  security  held  by  the  creditor 
or  obligee  before  resorting  to  any  "security" 
fumiehed  by  the  surety,  but  is  not  required 
to  resort  to  useless  proceedings,  nor  follow 
securities  valueless  by  reason  of  prior  Uena 
89  Cyc  234.  The  rule  announced  by  Oyc 
is  settled  law  In  this  state.  Tbe  measure  of 
damages  against  the  sure^  is  the  debt  which 
fie  agrees  to  pay,  and  hla  liability  to  the  hold- 
er of  the  note  is  not  to  be  lessened,  or  his 
obligation  to  pay  delayed,  by  the  pursolt  of 
other  security  furnished  by  the  maker.  The 
undertaking  of  the  surety  Is  independoit  and 
additional  to  any  security  furnished  by  tbe 
maker,  and  as  a  corollary  the  holder  of  the 
note  may  demand  and  sue  upon  the  unqual- 
ifled  promise  of  the  surety  without  rtference 
to  any  collateral  security  available  from  otb* 
&e  sources.  Levy  r.  Wagner,  29  T^  Oiv. 
App.  98,  09  S.  W.  112;  Williams  Bros.  t. 
Rosenbaum,  79  S.  W.  594. 

[2]  Further,  on  the  trial  of  the  case,  It  was 
not  the  duty  of  the  holder  of  the  note  to 
take  any  steps  that  might  have  been  taken 
to  establish  and  foreclose  the  materialman's 
lien  sought  to  be  fixed  by  Allen  against;  the 
(McBgfi,  Weatberford  &  Brazos  Valley  Rail- 
way Company,  The  benefit  to  be  secured  by 
Boeb  a  lien  upon  tlie  roadbed  of  the  railway 
company  was  dependent  upon  the  validity  of 
the  lien ;  whether  it  had  been  fixed  in  point 
of  time;  whether  the  notice  required  by 
statute  had  been  0ven  by  Allen,  who  was  in 

ect  a  subcontractor,  since  be  did  not  fur- 
nish tbe  material  to  the  railway  company, 
but  to  the  construction  company,  the  contrac- 
tors building  the  same;  whether  the  secu- 
rity, if  followed,  was  valueless  and  as  a 
consequmce  Its  pursuit  useless.  The  utiliza- 
tion of  this  security  was  further  removed 
from  the  r^ch  of  the  powder  company  by  the 
appointment  of  a  receiver  for  botb  the  con- 
struction company  and  the  Oblcago,  Weath* 
erford  &  Brazos  Valley  Railway  Company, 
and  the  ramifications  of  any  attempt  to  util- 
ize it  further  complicated  and  delayed.  Un- 
der the  facts  redted,  coupled  with  tbe  du^ 
of  the  sureties  to  protect  themselves  In  any 
security  Inuring  to  their  principal,  to  have 
abated  the  suit  broui^t  by  the  powder  com- 
pany, the  purchaser  for  value  and  before  ma- 
turity of  the  note,  would  have  resulted  in 
destroying  the  obligation  assumed  by  Uie 
sureties  when  they  signed  the  same,  and  up- 
on which  the  powder  company  relied  when 
it  purchased  tbe  note  from  Will  R.  Allen,  the 
original  payee,  and  subsequent  Indorser  of 
sama  Hence  we  conclude  the  court  below 
did  hot  err  In  overruling  the  plea  In  abate* 
ment  of  tbe  apptilants. 

m  It  may  also  be  said  that  tbe  Jndc- 


ment  of  the  court  below  protects  tbe  snretles 
as  directed  by  statute,  and  subrogates  them 
to  any  rights  under  the  materialman's  lien 
asserted  by  Allen.  Whether  the  pleading 
and  proof  authorized  such  subrogation  Is  im- 
material, since  It  at  least  in  no  respect  de- 
stroyed or  lessened  any  equitable  ri^ta  the 
sureties  have  to  proceed  against  their  prin- 
cipal for  whatever  portion  of  the  debt  tbey 
may  be  compelled  to  pay. 

[4]  The  next  issue  raised  in  tbe  court  belo>ir 
and  properly  presented  h^ e  Is  the  refusal  of 
the  conrt  below  to  submit  to  the  Jury  whether 
or  not  Erwin  signed  tbe  note  on  the  express 
agreement  that  Braselton  vrould  sign  tbe 
same,  and  that  be  and  Braselton  should  be 
bound  alike  thereon,  and  whether  or  not  Bra- 
selton signed  the  note  as  an  indorser  moely. 
As  against  the  powder  oompany  we  think 
there  was  no  error  in  refusing  to  submit  sodi 
issues,  since  evidence  shows,  as  a  mattw  of 
fact,  that  the  powder  company  came  into  poe* 
session  and  ownership  ct  the  note  b^ore  ma- 
turity for  value  paid,  and  without  notice  <tf 
any  righte  or  equitiee  of  those  whose  names 
are  signed  thereto  ottier  tlian  such  notice  aa 
was  Imported  by  the  note  Itself.  All  the  par* 
ties,  Including  appellant  Erwin,  signed  as 
makers,  exc^t  aK>ellee  Braselton.  who  sign- 
ed his  name  across  the  back  of  tbe  note 
Such  indorsement  acroes  tbe  bade  of  a  note 
by  one  not  the  payee  in  tbe  note  is  held 
the  conrte  of  a  majority  of  the  stetee  to  am- 
stltnte  the  indorser  a  Joint  maker  or  surety, 
and  his  Uablllly  unlike  that  of  an  Indorser 
or  guarantor,  wlun  the  signature  is  unaccom- 
panied by  words  expressing  the  nature  of  his 
undertaking.  Barton  et  aL  r.  American  Na- 
tional  Bank,  8  Tex.  Civ.  App.  223,  29  8.  W. 
210;  Latham  v.  Flour  Mills,  68  Tex.  127,  3 
S.  W.  462 ;  Cadwallader  v.  Hiisbfeld,  62  N. 
J.  Law,  747,  4S  AtL  1075,  72  Am.  St  Bepk 
671,  and  note 

[5]  The  cases  cited  also  hold  that  parol 
evidence  Is  admissible  as  betweoi  the  algi^ 
ers  of  the  note  to  show  the  real  diaraeter 
of  the  obligation  intended  to  be  assumed  1^ 
such  Indorser.  See,  also,  Behms  r.  Bogm^ 
40  S.  W.  419;  Bice  v.  Farmers*,  etc.  Bank, 
42  8.  W.  1023.  And  in  the  instant  case  tbe 
conrt  did  permit  Braselton,  as  against  bis 
comakers,  only  to  show  the  real  c<mtract  b^ 
tween  them.  As  to  the  powder  company  be 
was  by  law  a  surety.  So  as  between  Erwin, 
who  s^ned  as  a  principal,  and  tbe  powder 
company  no  evidence  was  admissible  to  show 
any  lesser  obligation  than  the  note  Imported, 
since  the  latter,  by  the  evidence  was  shown 
to  have  bought  the  note  before  maturity  Cor 
value,  and  without  notice  of  any  agre«Msrt 
between  the  parties  to  the  note  which  would 
affect  Brwin's  liability. 

[I]  But  under  appropriate  aastgamrat  of 
error  Erwin  asserts  tbe  proposltton  Omt, 
having  signed  the  note  on  the  express  agree* 
ment  that  Braselton  would  also  sign  tbe 
note,  and  Braseltim  having  atgned  the  note 
at  Ita  Ineeptlon  bctom  tbe  back  thereof 
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without  Words  uq>res8lng  the  character  of 
his  nndertakliig,  he  was  in  law  a  surety  In 
like  maimer  as  Brwln,  and  parol  testimony 
was  InadmisBlble  to  show  a  dlCFerent  under- 
taking, and  upon  wb\c3i  to  base  a  Judgment 
against  Brwln  in  teTor  of  Braselton.  "V^th 
reference  to  sacta  ivoposltion,  the  evldaice 
is  nndlspoted  that  all  parties  to  the  note 
were  In  tost  suretlea  for  the  oonstmction 
company,  since  the  debt  was  not  the  indi- 
▼Idnal  debt  of  any  of  them.  The  evidence 
Is  also  nndlspoted  that  all  the  makers  of  the 
note  were  principals  as  to  Braselton,  exc^t 
Erwln,  under  the  agreement  that  he  should 
be  a  surety  only  as  to  them,  and  also  that 
he  had  DO  knowledge  of  ttie  condition  upon 
whidi  Brwln  signed.  As  to  Brwln  It  Is  un- 
disputed tbBt  he  agreed  to  be  bound  only  on 
mMUUon  that  Braselton  signed  the  note 
with  Urn,  and  the  1^1  inference  from  such 
condition  ia  not  that  he  should  be  bound  to 
Braselton  as  principal,  bnt  that  both  should 
be  equally  bonnd.  To  hold  otherwise  would 
be  to  destroy  the  rery  conditloD  he  imposed 
and  rendOT  it  meantngSess.  It  is  also  nndls- 
poted that  Brwln  had  no  notice,  nor  was  a 
party  to  the  agreement  between  Braselton 
and  the  other  parties  to  the  salt  Thus  it 
win  be  seen  the  question  arisen  Was  the 
etrldence  and  the  manner  of  signing  the  note 
sndi  as  in  law  to  constltato  BIrwtn  a  prtn- 
^pal  as  to  his  eosnrety,  Braselton,  and  ex- 
empt Braselton  tran  the  general  rule  of 
equal  contribution  between  sureties?  "The 
principle  on  which  one  snrety  is  regarded  as 
liable  as  a  principal  to  another  sure^  is 
that  a  state  of  facts  la  shown  to  the  court 
from  which  it  appeara  poslttr^,  or  by  fair 
and  reasonable  inference,  that  sodk  snrety 
Intended  to  stand  In  the  character  of  princi- 
pal aa  to  subaeqoent  slgneM."  Dulling  et  aL 
T.  Weekes  et  aL,  40  S.  W.  17&  Applied  to 
the  undisputed  facts  in  this  case  the  Judg* 
ment  of  tiie  court  below  Is  not  sustained  by 
the  rule  announced  in  the  case  dted.  While 
it  may  be  correct  to  say  that  the  statements 
made  by  Bras^ton  to  those  who  Induced  him 
to  sign  the  note  made  him  secondarily  lia- 
ble as  to  than  0nit  which  is  not  necessary 
for  US  to  dedde),  and  while  it  may  also  be 
said  tiiat  he  was  nnaware  of  the  agreement 
made  with  Brwin  that  Brwln  should  only 
be  bound  as  Braselton  was  boond,  it  Is  also 
true  that  aa  Brastftoi's  signature  appears 
upon  the  note  he,  as  relates  to  Erwln,  is  a 
surety  in  the  same  manner  and  by  the  same 
process  of  reasoning  that  he  is  a  surety  u  to 
appellee,  powder  company,  since  his  Indorse- 
ment of  tlie  note  is  unaccompanied  by  words 
of  limitation,  and  since  his  agreement  witb 
those  who  secured  him  to  sign  the  note  Is  of 
no  greater  binding  force  than  la  the  agree- 
ment made  by  appeltent  Brwin  with  those 
■who  seenred  him  to  sign  the  aame  note,  and 
that  as  a  consequence  parol  testimony  was 
admissible  against  ^aaelton  to  show  how 
Brwln  intended  to  be  bound  upon  the  note. 
The  rule  is  well  settled  that  as  between 


themselTea  the  signers  may  always  show  the 
real  character  of  their  undertaking,  and  the 
contract  of  appellant  Brwln  could  not  be 
changed  by  any  subsequent  agreement  be- 
tween the  other  signers.  Brwln  and  Bras- 
elton made  no  contract  between  themselree. 
On  the  contrary,  their  agreements  were  with 
the  other  sureties,  and  neither  participated  In, 
nor  was  bound  by,  the  same.  The  result  of 
their  contracts  in  law  was  that  aa  to  them 
the  other  sureties  became  principals,  and  they 
in  turn  became  equally  bound  and  should  In 
equity  contribute  equally  as  sureties  to  the 
payment  of  the  note;  and,  that  being  true, 
we  think  the  court  erred  in  directing  a 
verdict  for  Braselton  against  Etrwln. 

[7, 1]  The  next  Issue  raised  by  assignments 
of  error  In  various  ways  la  that  the  sale  of 
the  powder  and  explosives,  in  jiayment  ot 
which  the  note  sued  upon  was  glvm,  ms  in 
fact  a  sale  by  the  appellee  powda  company, 
and  not  a  sale  by  AUea  aa  a  local  merchant, 
and  that  the  manner  of  selling  the  same  in 
law  constituted  the  transaction  of  intrastate 
business,  and  the  powder  company  being 
without  a  permit  to  transact  business  in  the 
state  of  Texas,  as  {wovided  by  artides  1314, 
1818,  Rev.  StatB.  l&U.  and  746,  746,  Rev. 
Stats.  1806,  it  was  as  a  consequence,  not  en- 
titled to  maintain  the  suit  uprai  the  note. 

Aside  from  what  we  have  said  hi  stating 
the  facts  In  this  case,  the  eTidenoe  develops 
without  dispute  that  appellee  powder  com- 
pany Is  a  foreign  corporation,  with  head- 
quarters  at  Wilmington,  D^,  without  a 
permit  from  the  state  of  Tezaa  to  tranaact  or 
soU<dt  business  or  establish  a  general  or  spe- 
cial office  within  its  boundaries.  The  great- 
er part  of  the  powdw,  etc.,  was  shipped  to 
the  construction  company  direct  from  the 
powder  company's  wills,  although  a  small 
portion  was  shipped  from  Dallas.  Allen 
bou^t  his  powder  from  the  powder  company 
under  a  contract  existing  between  them, 
which  by  its  terms  assigned  to  Allen  certain 
trade  territory,  fixed  the  price  he  was  to  pay 
tor  the  powder,  indnding  terms  and  dls- 
oonnt,  provided  for  drayage  allowances  in  cer- 
tain cases,  declared  the  contract  Should  be 
forfeited  if  Allen  sold  to  his  customers  for 
less  than  the  prices  fixed  by  the  imwder  com- 
pany, provided  that  Allen  should  pay  cur- 
rent prices  for  all  supplies  not  mentioned  in 
the  contract,  arranged  for  advance  of  prices 
in  case  of  advance  of  fright  rates  or  cost  of 
packing,  and  provided  for  storage  fticlllties 
to  be  famished  the  powdw  company.  All 
the  powder  Slivered  to  the  construction 
amtpany  was  bou^t  by  Alloi  under  the 
terms  of  the  forgoing  contract,  and  was 
paid  for  tqr  him  before  he  received  the  note 
sued  on  in  this  esse.  The  note  waa  sold  to 
the  powder  company  as  stated  In  the  begin- 
ning of  this  opinion.  The  powder  company 
also  sent  Ite  representatlveB  through  the  ter- 
ritOTy  allotted  to  Allen,  solldUng  business 
without  refnence  to  the  contract,  which 
■firms  to  have  been  its  pmogatlvau  Allen 
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wrote  tbe  construction  company  that  one  of 
these  representatives,  one  Ma^U,  would,  at 
Allen's  request,  call  upon  the  construction 
company,  and  asked  them  to  sign  certain 
contacts  for  the  purchase  of  some  or  all  of 
the  powder  delivered  previously  by  Allen  to 
the  constmctlon  company,  and  whl<^  had 
been  signed  by  appellee  powder  company 
before  delivery.  Magfll  secured  the  con- 
tracts. The  contracts  were  signed  by  the 
powder  company  and  the  construction  com- 
pany, and  recite  that  the  powder  company 
sells,  and  the  constmctlon  company  purchas- 
es, the  explosives,  etc.,  therein  described, 
at  the  prices  and  upon  the  terms  therein  fix- 
ed, and  that  all  supplies  purchased  there- 
under afaall  be  Invoiced  to  the  construction 
company  through  Will  B.  Allen,  Etellas,  Tex. 
The  powder  company  did  not  present  bill  for, 
or  demand  payment  of,  the  powder  shipped 
under  said  contract  from  the  constmctloD 
company,  but  did  collect  same  from  Will  B. 
Allen. 

The  foregoing  are  the  facts  surrounding 
the  manner  and  method  of  the  sale  and  de- 
Uv^  of  the  powder.  The  statute  has  been 
long  since  upheld  and  repeatedly  austalned, 
and  hence  It  becomes  our  single  dn^  to  de- 
termine whether  the  powder  company  was 
"transacting"  its  bnetness  In  Texas,  since  It 
is  not  contended  that  it  bad  either  general 
or  special  office  in  the  state,  and  since  any 
luirticipatlon  In  the  sale  by  MaglU,  the  ad- 
mitted and  accredited  vaTsUng  agoit  of  the 
powder  company,  will  not  constitate  the 
same  Intrastate  dealing,  for  the  reason  that 
the  powder  company,  wltfaoat  Becntli«  a  per- 
mit to  do  80,  may  send  its  agoita  into  ttds 
state  for  ttie  purpose  ct  soliciting  orders 
for  merchandise  to  be  shipped  into  this  state 
from  the  state  of  Its  doml<dle.  Miller  t. 
Goodman,  91  Tez.  41,  40  S.  W.'  TIS;  Bam- 
hard  Bros.  &  Sandler  r.  Morrtsui,  87  8.  W. 
878,  et  seq.  Thus  the  only  question  remaining 
Is,  Was  Allen  the  agent  of  the  powder  com- 
pany, and  was  the  storing  of  the  powder, 
etc.,  in  the  magazine  by  Allen  the  act  of  the 
powder  company?  Allen  says  all  powder 
shipped  to  him  and  by  him  stored,  as  well  as 
all  shipped  direct  to  his  cnstomers,  was  por- 
chased  outright  and  paid  for  accordingly, 
includii^E  the  powder  shipped  to  the  construc- 
tion company,  and  his  statement  in  that  con- 
nection is  not  disputed,  circumstantially  or 
otherwise.  The  two  contracts  offered  in  evi- 
dence, the  one  on  trial  and  the  other  on  mo- 
tion tor  new  trial,  do  not  in  our  opinion  con- 
tribnte  anything  towards  establishing  his 
agency. 

A  careful  consideration  of  both  shows.  In 
our  opinion,  no  Intention  to  ship  goods  into 
Texas  and  store  tbemr  and  sell  them  from 
the  magazines  as  the  trade  may  require.  On 
the  contrary,  said  contracts  seem  to  have 
been  prepared  solely  for  the  purpose  of  hold- 
ing Allen,  as  well  as  Allen's  customers,  to 


certain  fixed  rules,  terms,  and  prices  de- 
manded by  the  powder  company,  and  which 
no  doubt  tended  la^ly  to  the  increase  and 
profit  of  thetr  business,  and  which  it  Is  fair 
to  assume  were  conditions  preced^t  to  the 
purchase  of  their  product  by  ^ther  Allen  or 
the  construction  company.  And  In  diacusa- 
ing  whetlwr  Allen  was  the  agent  of  the  ap- 
pellee powder  company,  we  do  not  mean  to 
be  understood  as  holding  that  the  sale  by  a 
resident  agent  of  the  merchandise  or  prod- 
uct of  a  corporation  created  under  the  laws 
of  another  state,  and  the  shipment  of  the 
same  into  this  state,  would  be  an  act  of  In- 
trastate commerce.  Such  an  act  would  be  In- 
terstate commerce.  Miller  v.  Goodman,  su- 
pra. We  have  discussed  the  question  of  his 
agency  for  the  reason  that  only  upon  the 
theory  that  he  was  the  powder  company's 
agent,  and  that  as  agent  be  had  stored  the 
merchandise  In  the  magazines  and  then  sold 
same,  coold  the  issne  of  intrastate  commerce, 
under  the  proven  facts,  enter  Into  the  case. 

In  accordance  with  the  views  we  have  ex- 
pressed In  this  opinion  we  find  no  error  in 
the  Judgment  of  the  court  below,  except  that 
part  thereof  which  finds  that  appellee  Bras- 
elton  is  entitled  to  a  Ju^ment  against  the 
appellant  Brwln.  That  Jn^ment  Is  set  aside 
and  beAa  for  nanght,  and  it  la  here  ordered 
tliat  the  Judgment  of  the  court  below  be  re- 
formed BO  as  to  provide  that  Braselton  and 
Blrwln  shall  Jointly  and  severally  recover 
Judgment  against  the  otlwr  makers  of  said 
note  for  any  sum  of  mon^  paid  by  them  on 
sold  Judgment,  and  that  as  between  tbon- 
selves  each  shall  be  proportionately  liable  to 
the  powder  company  and  Allen,  as  provided 
by  statute  regulating  the  rlglits  of  rarette 

Reformed  and  affirmed. 


BERGMAN  PRODUCE  CO.  v.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.  Amarilla 
April  iSL  1913.   Rehearing  Denied 
May  17. 1913.) 

1.  BVZDINOX  (I  448*)— Pasol  STximci  10 
Vary  Writiho— Qhbck. 

Where  defendant  wrote  on  his  dieck,  "Glv- 
en  h)  Cull  psmnent  of  account  for  the  months  of 
June  and  Ju&,"  it  became  an  unambigaoos  con- 
tract which  could  not  be  contradicted  by  dww* 
ing  that  it  was  a  full  settlement  of  the  balance 
upon  the  account  for  previous  months. 

[Ed.  Note.— For  other  cases,  see  BTidence, 
Cent  Dig.  SI  2066-2082,  2084;  Dec  Dir.  f 
44&*] 

2.  Accobd  and  Satibtaotioh  a  28*)— COM- 
PX0UI8B  Ann  SETTUiiaNT  {$  23^— Bn- 

DBNO— BUBDIH  Of  PBOOT. 

In  order  that  the  payment  tit  less  than 
the  entire  sum  due  shall  becoow  an  accord  and 
satisfaction  of  tiie  greater  Ikiuidated  taat,  tiie 
par^  dfdmiog  the  accord  and  aatisCution  moat 
sustain  the  burden  of  nliiblttng  a  bona  fide  ooit* 
troversy  or  dispute. 

[Ed.  Note.— For  other  cases,  see  Aecotd  and 
Satisfaction,  Cent  Dig.  ||  ieS-16S;  Dtc  Dig. 
~  26;*  Compromise  and  SetUemoit  Gent  Dig. 
:S  01-^;  Dec.  Dig.  S  23.*] 
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3.  AccoBD  AND  Satisfaction  (|  8*)  —  Coh- 

PROMISE  AND  SETTLEMENT  (|  6*)— PAST  PAT- 
KBNT  —  GONSIDEBATtON  —  DlBPUTB  AS  TO 
AMODHT  I>CB, 

Where  a  certain  ram  Is  due  from  one  per- 
son to  another,  a  release  of  the  entire  sum,  upon 
payment  of  a  part.  Is  without  consideration,  and 
the  creditor  may  still  sue  and  recover  the  bal- 
ance; bat,  it  there  be  a  bona  fide  divate  as 
to  the  amount  doe,  such  disirate  may  be  the 
subject  of  a  compromise  so  that  payment  of  a 
part  win  be  a  sansfaction  of  the  entire  claim. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Die  81  60-66.  84,  87 ;  Dec. 
Tii^.  §8;*  Compromise  and  SetUaneat.  Cent. 
Die  If  30^:  Dec.  Dis.  f  6.*] 

4.  AccoBD  AND  Sahstaction  (|  10*)— Gou- 

PBOUZSE  AND  SETTLEMENT  (S  6*T— PABT  FAT- 

ueht  of  Undisputed  Claim— Effect. 
A  dispute  with  the  creditor's  agent  that  a 
less  snm  is  due  than  the  asent  demands,  and  the 
sending  of  a  check  to  the  creditor  without  any 
Imjmitation  of  notice  of  rach  a  dispute,  is  not  a 
■nmcieut  dispute  to  support  a  satisfaction,  but 
amounts  merely  to  the  tender  of  a  less  stun  for 
a  greater  debt  which,  even  though  accompanied 
with  a  statement  that  it  is  in  full  and  accepted 
by  the  creditor,  operates  only  as  a  part  pay- 
ment and  does  not  prevent  the  creditor  from 
enforcing  the  tMilance  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  SI  07-74;  Dec.  Dig.  | 
10:*  Compromise  and  Settlement,  Cent  Dig. 
U  85-60;  Dec.  Dig.  {  6.*} 

6.  ACCOKD  AHD  SATHVACTIOIf  tl  12*)— GHSOK 

Conditioned  on  Account  as  Patment  in 
Full. 

The  creditor's  acceptance  of  a  check  for  a 
certain  amonnt  containing  the  debtor's  Indorse- 
ment; "Given  In  full  payment  of  account  for 
the  months  of  June  and  July."  operated  as  a 
settlement  of  the  June  and  July  accounts,  but 
although  the  amounts  and  Itenu  of  goods  sold 
during  those  two  months  were  certain  and  the 
amounts  of  credits  during  (bat  time  was  also 
certain,  the  court  cannot,  on  mere  conjecture, 
apply  credits  coincidently  showing  in  those 
months  upon  account  for  such  monttis,  separate 
from  the  account  for  pteriODs  months. 

rCd.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {|  92,  63,  00;  Dec  Dig. 

8  12.*] 

&  Tbial  (I  286*)— iNSTBUOnoNB— "Bound  to 

tlNDEBSTAND." 

"Bound  to  underetand,"  used  in  an  instnio- 
tion  to  the  effect  that  the  party  to  whom  a 
dieck  was  offered  In  settlement  of  a  larger 
amonnt  was  bound  to  understand  from  the  ten- 
der that  it  was  offered  on  condition  of  settle- 
ment, may  mean  an  express  scienter  of  the  facta, 
aside  from  the  implication  of  knowledge  wMdu 
under  certain  circumstances,  coold  be  imputed 
whether  he  understood  or  not 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  700,  701 ;  Dec  Dig.  8  286.*] 

Appeal  from  Cottle  Oonnty  Conrt;  W.  D. 
Prescott,  Judge. 

Action  by  the  Bergman  Produce  Com- 
pany against  B.  G.  Brown.  Judgment  fox 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

See,  also,  141  S.  W.  183. 

Fires  &  Dlggs,  of  Childress.  D.  E.  Magee 
and  W.  ^  Ratlitr,  both  of  Qoanab,  and  Jas. 
IC.  Whatle7.  of  Paducata,  for  appellant.  B. 
D.  Browne  ot  Padncah,  for  appdlee^ 

HENDRICKS,  J.  This  is  a  suit  by  the 
appellant,  Bergman  Prodnce  Company, 
against  the  appellee  B.  C  Brown,  upon  a 


rerifled  account,  claiming  a  balance  of  $396.- 
34.  The  appellee  admitted  the  aceonnt,  ex- 
cept in  so  far  as  it  might  be  defeated  in 
whole  or  in  part  by  the  facts  of  his  answer, 
which  was  based  upon  a  purported  settle- 
ment, claiming  that  the  following  checks 
constituted  an  accord  and  satisfaction  of  the 
balance  claimed  by  the  appellee,  except  the 
snm  of  $15.86,  for  the  month  of  August, 
which  he  tendered  Into  court; 

"Brown  &  Jahn  Kandy  Kltt^en.  Padu- 
cah,  Texas,  June  3rd,  1910.  Pay  to  the 
order  of  the  Bergman  Produce  Co.  $198.20, 
one  hundred  ninety  eight  and  20/100  dol- 
lars. To  the  First  State  Bank,  Paducah. 
Texas.  In  full  payment  of  account  to  Jane 
Ist,  1910.    R.  a  Brown." 

"Brown  &  Jahn  Kandy  Kitclien.  Paducah, 
Texas,  August  2nd,  1910.  Pay  to  the  order 
of  Bergman  Produce  Co.  $441.90,  four  hun- 
dred forty  one  and  90/00  dollars.  To  the 
First  State  Bank,  Paducah,  Texas.  Given 
in  full  payment  of  account  for  the  months 
of  June  and  July.   R.  C.  Brown." 

The  verified  account  in  this  case  exhibits 
Itemized  sales  and  amounts  due  therefor 
from  and  Including  February  28,  1010,  to 
August  3d,  IncluBlve,  of  the  same  year, 
amounting  in  the  a^regate  to  the  sum  of 
$1,741.87,  with  running  credits  amounting 
to  the  sum  of  $1,345.63,  leaving  the  balance 
sued  for.  It  is  not  contended  In  this  case 
that  appellee  Is  not  legally  liable  for  the 
goods  purchased;  if  the  punwrted  settle- 
ments were  not  made,  or  the  plea  of  acoord 
and  satisfaction  was  not  BufiSdently  proven, 
the  «mfession  of  the  i^ip^lant/s  cause  of 
acUon,  except  in  so  far  as  It  may  be  avoid- 
ed the  special  plea,  precludes  Inquiry 
into  the  snffldency  of  said  account  Tba 
theory  of  the  appellee  is  that  the  p^mait 
of  $198.20  to  appelant,  with  the  inscription 
on  the  dieck,  on  account  of  a  dispnte  bav^ 
ing  arisen,  to  the  ^ect  that  he  owed  a  less 
amotmt,  the  annUant  contending  for  a  great- 
er amount,  tlie  diedc  for  said  sum  constltut* 
ed  a  settlement  bi  full  of  the  dealings  be> 
tween  them  to  June  1«  191& 

[1]  It  seems  also  to  be  Implied  from  the 
evidence  that  appellee  contends  that,  as  to 
the  check  for  $^1.00^  it  was  not  only  a  full 
settlement  of  ttie  account  for  June  and  July 
between  appellant  and  appellee,  but  also  set- 
tled any  prior  balance  contended  for  by  ap- 
pelant upon  Uie  account  for  previous 
months,  even  If  the  former  check  did  not 
have  that  effect  We  are  not  quite  clear 
from  the  record  in  this  cause  that  the  ap- 
pellee is  contending  for  such  a  retroactive 
effect  of  the  latter  chetA  for  $441.00;  but, 
If  BO,  the  testimony  would  contradict  the 
check,  which  on  the  face  of  it  is  declared 
to  be  a  full  payment  of  the  account  for 
June  and  July,  and  the  June  and  July  ac- 
counts. In  so  far  as  the  amounts  are  con- 
cerned, are  distinct  from  the  accounts  of 
the  previous  months.    If  this  check  were 
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In  foil  for  June  and  Jnly,  the  check  conld 
not  operate  as  a  settlement  of  the  balance 
upon  the  accotint  for  the  previona  monthe, 
for  If  Bnch  balance  were  a  Jnst  balance  np- 
on  the  account  for  those  months,  before  the 
check  wtis  executed,  when  appellee  wrote 
Dpon  the  check,  "In  full  of  accounts  for  the 
months  of  June  and  July,"  and  the  same  was 
accepted  by  apiwllant,  It  then  became  an 
unambiguous  contract,  which,  in  the  condi- 
tion of  the  pleading  In  this  cause,  could  not 
be  contradicted  by  the  statement  that  it  was 
a  full  settlement  for  the  balance  on  the  ac- 
counts for  February,  March,  April,  and  May, 
and  appellee  could  not  add  to  the  unambigu- 
ous written  contract  to  the  ext«it  indicated. 

[2]  Hoice  the  principal  controversy  here 
must  revert  to  Hie  dieck  of  9198^  in  set- 
tlement ot  prior  demands,  and  the  burden 
was  upon  appellee  to  »hibit  a  bona  fide 
ccmtroTarsy  or  dispute  when  a  claim  is  based 
upon  a  liquidated  demand,  in  order  that  the 
payment  of  less  than  the  entire  sum  due  will 
become  an  accord  and  satisfaction  of  the 
greater  liquidated  amount 

[t]  Unto  the  anthoritlea.  It  la  resolved 
upon  the  qnestiffli  of  a  new  consideration 
to  support  the  aocorA  and  aatlsfBcticm,  oth- 
erwise the  debtor  has  done  no  more  than  he 
la  l^lly  bound  to  do.  Hie  doctrine  la  so 
well  settled  In  this  atate  It  la  nseleea  to  dis- 
coBs  the  caaea,  and  the  Supreme  Court  of 
the  United  States,  In  the  case  of  Fire  In- 
surance Association  t.  ^ckham,  141  U.  S. 
fiTT,  12  Sap.  Ot  87,  89  Li  Ed.  866,  -acpresses 
the  doctrine  as  aptly  as  we  are  able  to  find 
In  any  of  the  reported  cases:  "The  rule  Is 
yrell  established  that  where  Qie  facts  show 
clearly  a  certain  sum  to  be  due  from  one 
person  to  another,  a  release  of  the  entire 
sum  upon  payment  of  a  part  Is  without  con- 
sideration, and  the  creditor  may  still  sue 
and  recover  the  residue.  If  there  be  a  bona 
flde  dispute  as  to  the  amount  due,  such  dis- 
pute may  be  the  subject  of  a  compromise 
and  payment  of  a  certain  sum  as  a  satisfac- 
tion of  the  entire  claim;  but  where  the  lar- 
ger sum  is  admitted  to  be  due,  or  the  drcum- 
stances  of  the  case  show  that  there  was  no 
good  reason  to  doubt  that  it  was  due,  the 
release  of  the  whole,  upon  payment  of  part, 
will  not  be  considered  as  a  compromise,  but 
will  be  treated  as  without  consideration  and 
void."  Of  course  the  doctrine  applicable  to 
the  settlement  of  a  liquidated  demand  ia 
contradistinguished  where  the  amount  is  un- 
liquidated and  uncertain,  and  the  above 
rule  does  not  apply.  Also  see  the  case  of 
Franklin  Insurance  Co.  v.  Vlllenenve,  25 
Tex.  Civ.  App.  866,  60  S.  W.  1016,  for  a  full 
discussion  by  Chief  Juatlce  Jamea  of  the 
Fourth  District 

The  testimony  in  this  case  conclusively 
shows  that  when  .appellee  and  Hook,  the 
appellant's  agent,  had  the  dispute  In  regard 
to  the  amount  of  $1^.20,  contended  for  by 
the  fermer  as  the  omoont  then  du^  Hook 


protested  and  refused  to  accept  such  a  aek- 
tlement  (accepting  ai^llee's  statement  of 
the  transaction) ;  and  on  cross-examlnatlou 
he  said,  "It  was  about  two  weeks  after  I 
had  the  first  dispute  with  Mr.  Hook,  and 
we  could  not  agree  on  the  amoont  I  owed 
Bei^cman  Produce  Company,  that  I  maat  the 
check  to  th^  at  Ft  Worth,  Tex."— this 
check  for  n»8.20,  dated  June  3,  19ia  If 
he  owed  (198.20,  according  to  hit  contentfMi 
about  two  weefca  before  he  executed  the 
check  and  aent  it,  this  itaniaed  account  es.- 
hiblts  a  considerable  amount  sold  by  the  ap- 
pellant to  the  appellee  the  latter  part  of 
June,  which  could  not  have  been  taken  Into 
consideration  by  the  latter  when  he  wrote 
the  cbet^  The  evidence  also  condnaiTdy 
shows  that  Hook,  the  appdiant's  agent,  liv- 
ed in  and  traveled  oat  of  the  town  of  Quai^ 
ah,  where  the  appelant  bad  a  brandi  boos^ 
and  from  whldi  place  the  goods  were  ship- 
ped; appellant's  pxfndpal  idaoe  of  bnsbieas 
being  at  Ft  Worth,  Tk.,  to  which  latter 
place  Brown  sent  the  check. 

[4]  If  a  greater  Uauidated  demand  Is  to 
be  reduced  by  paymoit  of  a  less  som,  a  dle- 
puta  with  one  agent  that  a  less  sum  Is  the 
proper  amonnt  ibaa,  ud  then  aoidtng  a, 
diedc  to  headaoartera,  without  any  Imputa- 
tion of  notice  of  sodi  a  iOMpaXia  to  lbs  ow> 
poration  or  to  the  other  agmt  receiving 
the  check,  the  consideration  to  support  the 
settlement  is  laCkiiVi  for  the  reason  that 
the  burden  Is  upon  app^ee  to  prove  acotnd 
and  satisfaction,  and  the  consideration  for 
It  in  this  ease  Is  based  upon  an  allseed  bona 
flde  dispute;  but  a  mete  dlq>ute  wlOi  iHie 
AgffDt  and  sending  the  money  to  anotbw  Is 
not  sufildent,  and  the  appellee  is  met  with 
the  plain  principle  merely  of  tendering  a 
less  sum  for  a  greater  debt;  and,  as  the 
Supreme  Court  of  Kentucky  expressed  It: 
"The  payment  or  tender  of  a  sum,  less  than 
the  amount  of  the  debt,  even  though-  ao- 
oompanied  toith  a  rtatemmt  that  <t  it  to  fmtt, 
though  accepted  by  tfte  oreditor,  does  not  op- 
erate to  defeat  him  [the  creditor]  from  col- 
lecting the  balance  of  the  debt,  for  the  rea- 
son that  there  la  no  conalderatton  for  the 
surrender  of  the  unpaid  portion."  Gunning- 
ham  V.  Construction  Co,  184  Kj.  198.  119 
S.  W.  766,  and  quoted  In  Sanders  t.  Stan- 
dard Wheel  Co.,  Ifil  Ey.  257,  161  S.  W.  676 
(the  latter  a  well-reasoned  and  illustrative 
case  of  the  lack  of  meeting  of  minds  upon 
a  disputed  account).  There  waa  not  sofll- 
dent  evidence  in  this  case  to  suj^rt  ac- 
cord and  satisfoction  based  upon  the  eheck 
of  1198.20,  in  full  of  accounts  to  June  1, 
1910,  the  amounts,  credits,  and  the  itons  of 
the  account  to  that  date  having  been  con- 
clusively proven,  and  the  check  tendered  la 
full  of  said  account  not  having  baaa  ahown 
to  have  been  based  upon  a  dispute  which 
the  Bergman  Produce  Company  or  the  agwt 
recelTlng  the  dieck  were  cognisant  of;  lienes 
the  acceptance  of  the  same  and  the  condl- 
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tlon  of  this  record  could  only  be  coDsidered 
as  a  part  payment  and  not  a  payment  in 
fulL  We  are  unable  to  reYMse  and  render 
this  canse  on  account  of  tbe  matter  of  ap- 
plication of  credits. 

[6]  Although  the  acceptance  of  the  <dieck 
of  9441.92  settled  the  June  and  Jnly  ac- 
counts, whatever  that  may  be,  howeTer,  we 
are  unable  to  deduce  from  the  record  upon 
Just  what  this  settlement  was  based.  The 
amounts  and  items  of  goods  sold  during 
those  two  months  are  certain ;  the  amount 
of  the  credits  during  that  same  period  are 
also  certain,  gathered  from  the  account ;  but 
we  are  unable  to  say  these  credits  were  al- 
lowed appellee  referable  to  this  particular 
aettlement  Book  testified  in  r^rd  to  this 
check  and  the  settlement  of  the  accounts  for 
those  two  months  that  he  "gave  him  (appel- 
lee) credit  for  some  little  stuff  and  It  brought 
it  down  to  about  that  amount"  (mean- 
ing the  amount  of  the  check);  but  we  are  un- 
able to  tell  Just  what  "stuff"  it  was  or  tbe 
estimated  price  or  value  of  same.  It  would 
be  mere  conjecture  to  say  that  it  consisted 
of  tlie  4^edlt8  shown  In  June  and  July  in 
tbe  matter  of  the  running  accounts; -and  we 
are  nnable  to  arbitrarily  apply  credits  which 
colnddently  show  In  that  month  upon  the 
aceouDt  for  that  month,  segregated  from  tbe 
account  for  previous  months.  Despite  the 
Invitation  in  appeUant's  brief  to  credit  ap- 
pellant with  10  per  cent  discount  to  June 
1,  IftLO,  and  prayer  for  rendition  of  tbe 
cauae,  we  reverse  fuid  xemand  upon  the 
fScts,  and  tbe  assignments  are  sofflcieut  for 
that  purpose.  The  expressions  in  the  spe- 
cial charges  that  the  checks  must  be  tender- 
ed uvoa  tbe  "vxpiem  craiditlra,"  etc.,  or  that 
tbe  *^rty  to  whom  it  Is  offered  is  bound 
to  understand"  finm  the  trader  that  it  was 
offered  on  condition  of  settlemait,  may  not 
be  appltoible  to  tbe  fticts  of  another  trial 

[I]  Facta  mi^t  exist  wbere  a  creditor 
should  Imply  that  tbe  toider  was  made  as  a 
settlunent  based  upon  a  bona  fide  contro- 
versiy  over  the  amount  owing,  witbont  an 
"express  condition*'  annexed  to  It;  or  a  ten- 
der ot  an  amount  under  tbe  same  conditions 
may  be  Muth  as  that  a  creditor  sboold  un- 
derstand tbe  purpose  of  the  same;  but  if 
tbe  party  to  whom  it  Is  offered  'is  bonnd  to 
understand"  from  tbe  offer  that  be  accepts 
It  In  satls&etlon  of  tbe  whole  amount,  it 
might  be  susceptible  of  the  construction  ttiat 
U  be  could  have  understood  it,  but  did  not 
understand  it,  he  would  be  excused  from 
the  settlement  "Bound  to  understand"  may 
mean  an  express  scienter  of  the  facts,  aside 
from  the  implication  of  knowledge  which 
nnder  certain  ctrcomatances  could  be  imput- 
ed whether  be  understood  or  not 

The  main  charge  of  the  court  is  more  af- 
flrmative  for  the  defense  thao  for  the  plain- 
tiff; and  the  conclusiveness  of  tbe  Yerlfied 
account  as  a  liQuidated  demand,  the  bal- 


ance of  which  the  jury  are  to  find  against 
defendant  unless  they  find  it  defeated  by  ac- 
cord and  satisfaction,  setting  out  the  ele- 
ments of  the  latter,  would,  we  believe,  have 
been  a  more  appropriate  direction  to  tbe 
Jury,  of  course  casting  the  burden  of  proof 
upon  the  defendant.  The  court  did  this, 
however,  more  negatively  for  the  plaintiff 
and  afllrmatlvely  for  the  defendant  than  la 
usual;  but  aside  from  this,  the  charge,  we 
think,  is  sufficient  as  against  the  special 
charges  submitted  and  Is  sufficiently  express- 
ed if  the  f&cts  bad  only  been  sufficient  to 
submit  the  issue  to  the  Jury,  which  was  not 
the  case. 
Reversed  and  remanded. 


MOTS  et  aL  v.  THOMPSON  et  aL 

(Court  of  Civil  Appeals  of  Texas.  AmariUo. 
Jan.  27,  191S.    Rehearing  Denied 
May  17,  1913.) 

1.  Taxation  (i  805*)— Dklinquxnt  Taxxb— 
Void  Juogukhi  of  Bau— Lucitatiors. 

A  void  judgment  for  delinquent  taxes  has 
no  legal  effect,  and  the  running  of  lImltati<His 
will  not  cive  it  any  validity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1593-1597 ;  Dec  Dig.  {  806.»1 

2.  Taxation  (S  639*)— Saues  fob  Dxlkhqusht 
Taxes— Jdbisdictxoh  of  Coubt— STAxnTxa. 

Tbe  right  to  sue  for  delinquent  taxes  and 
to  foreclose  a  tax  Hen  la  wholly  statutory,  and 
real  estate  which  Itas  been  rendered  for  taxes 
which  have  been  paid  under  erroneous  descrip- 
tion in  the  assessment  rolls  or  lands  which  have 
been  donUy  assessed  and  taxes  paid  on  one 
assessment  and  lands  which  hare  been  assessed 
and  taxes  paid  thereon  in  a  count;  other  than 
tbe  one  in  which  they  are  located  are  by  ex- 
press statute  mnoved  from  the  inrlsdietlon  of 
the  court  to  render  judgment  for  delinqneut 
taxes. 

[Bd.  Note.— For  otbar  cases,  see  Taxation. 
Cent  Dig.  |  1302 ;  Dec  Dig.  |  639.*] 

3.  Taxation  (|  530*)— DBUHQiTKnT  Taxbb— 

Judgment— Validitt. 

Where  the  record  owner  of  real  estate  ren- 
dered tbe  same  for  taxes  and  paid  the  taxes 
thereoo  within  tbe  time  limited  by  law,  a  judg- 
ment for  delinquent  taxes  in  an  actioa  against 
unknown  owners  was  void,  because  beyond  the 
jarisdiction  of  the  court  ^e  record  owner  not 
being  chargeable  witb  any  fault,  and  it  may  be 
collaterally  attacked  by  proof  of  fact  of  pay- 
ment of  taxea 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  986,  988;  Dec.  Dig.  f  530.*] 

4.  Taxation  (J  642*)— Delinquent  Taxes- 
Actions— Jubisdictional  Pbebbquisitbs. 

Under  Sayles'  Ann,  Civ.  St  1897,  art.  5232. 
providing  that  on  affidavit  averring  that  the 
owners  are  tmknown  to  the  attorney  for  tfae 
state,  and  cannot  be  ascertained,  the  parties  in 
a  suit  for  delinquent  taxes  shall  be  cited  and  the 
citation  shall  be  published,  the  affidavit  is  a 

Srerequtsite  to  the  filing  of  tbe  suit  and  citation 
y  publication  is  unauthorised  except  on  the 
filing  of  tbe  affidavit,  and  the  judgment  without 
it  is  subject  to  collateral  attau. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $1  1305-1307;  Dec  Dig.  1  642.*] 

Appeal  from  District  Court,  Hutchinson 
County;  N.  P.  Willis.  Special  Judge. 


*For  other  caias  ss*  same  topic  and  MCtion  NUMBER  In  Dec  Dig.  A  Am.  DIlTCst-Ko.  Ssrles  A  Rsp'r  Indens 
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Actlon  by  T.  7.  ■  Thompson  and  anotber 
Bgalnat  Flora  Uote  and  othm.  From  a 
Judgment  for  i^alnttffs,  defendants  appeaL 
Affirmed. 

Ben  H.  Kelly,  of  San  Antonio,  and  Bflfce 
E.  Smitb«  of  Ft  Wortb,  for  appeUants.  Bar- 
rett ft  Jones,  of  AmailUo,  for  appellees. 

HAI/L,  J.  T.  J.  Thompson,  joined  by  hia 
wife,  Elizabeth  Thompson,  nCe  ESlsabeth 
Mote.  W.  S.  Mote,  and  Isabel  Harrison,  nfie 
Isabel  Mote,  claiming  as  heirs  of  H.  O.  Mote, 
deceased,  filed  this  suit  in  the  district  court 
of  Hntchlnson  county  against  Flora  Mote 
and  her  husband,  J.  J.  Mote,  to  recover  their 
Interest  in  section  73,  block  R,  certificate  71, 
patent  No.  72,  voL  40,  G.  B.  4  a  N.  G.  Ry. 
Co.  lands  In  said  county.  Thompson  and 
wife  claimed  one-fifth  interest  inherited  by 
Mrs.  Thompson  from  her  father,  and  also 
one-fifth  Interest  purchased  from  J.  J.  Mote 
and  Flora  Mote,  appellants.  A  one-fifth  in- 
terest of  John  C.  Mote  had  been  transferred 
to  C.  Coffee.  No  question  Is  made  upon  the 
correctness  of  the  court's  judgment  decreeing 
intervener.  Coffee,  his  one-fifth  interest  The 
defendant  answered  by  general  demurrer  and 
general  denial,  pleas  of  limitation  of  three 
and  five  years,  purchase  in  good  faith  under 
tbe  tal  title  from  J.  A.  King,  and  for  im- 
provements made  in  good  faith  thereunder, 
taxes  paid,  etc.  Trial  was  before  Special 
Judge  Hon.  N.  P.  Willis  without  a  Juty,  who 
rendered  judgment  In  ftiror  of  the  plaintiffs 
against  the  appeUants  for  the  lands  as  pray- 
ed for,  and  rendered  a  judgment  for  im- 
provements made  in  good  faith  In  favor  of 
appellants.  Appellees  in  the  court  below 
filed  a  supplemental  petition,  by  which  they 
set  ont  sabstantially  the  invalidity  of  the 
tax  title  relied  upon  by  appellants  for  va- 
rious reasons,  and  sou^t  to  have  said  tax 
title  set  a^de  and  their  title  quieted,  and 
also  pleaded  an  ex<^ange  in  good  faith  be- 
tween Thompson  and  vrife  of  th^  inter- 
est with  appellants,  by  which  Thompson  ac- 
Qulred  the  J.  J.  Mote  Interest  In  surrey  Ko. 
78  from  appellants  for  tbe  Thompson  Interest 
In  survey  No.  75.  Appellants  filed  a  sop^e- 
mental  answer,  by  which  they  excited  to 
the  sui^emental  petition  on  a  number  of 
grounds,  pleaded  the  statute  of  four  yean 
limitation  against  the  action  of  plaintUTs  in 
trying  to  set  aside  the  tax  Judgmoit  Tbe 
exceptions  were  overruled.  It  appears  from 
the  record  before  us  that  two  suits  were  In- 
stituted between  the  same  parties,  the  oth- 

involving  title  to  survey  No.  7S,  and  by 
agreement  this  acUon  in  which  tbe  title  to 
survey  No.  73  is  involved  akme  has  been 
ai^mled. 

Appellees  object  to  the  consideration  by 
this  court  of  appellants'  asslgniuents  of  error 
for  failure  to  comply  with  rules  of  briefing. 
While  tbe  case  is  not  briefed  strictly  In  ac- 
cordance with  the  rules  on  account  of  the 
Interest  Involved,  we  have  decided  to  waive 


the  informalitleB  anA  gins  the  mattw  vn- 
sented  full  consideration. 
•  The  first,  second,  and  stxUk  aaadgmiHDts 
of  error  are  groaped,  and  they  attack  tbe 
action  of  tlie  court  In  holding  that  tbe  tax 
Jadgment  fendeied  in  Hntchlnson  conoty, 
wherein  the  state  of  Texas  was  plaintiff  and 
the  onknown  owner  of  the  land  in  question 
was  made  defendant,  was  Insufficient  and 
InadmlsaiMe  as  evldraoe  of  tltl&  This  judg- 
ment was  rendered  for  taxes  doe  for  tbe 
year  1901.  The  court's  findings  and  con- 
clusions with  r^erence  to  this  Judgment  are 
as  follows: 

"(6)  I  find  that  on  April  10,  1903,  a  suit 
was  filed  in  the  .district  court  of  Hutch- 
tnson  county,  Ter..  entitled  State  of  Tex- 
as V.  Unknown  Owner,  No.  46,  the  peti- 
tion setting  up  that  the  taxes  for  the  year 
1901  were  delinquent  on  the  property  de- 
scribed in  this  paragraph,  and  that  on  April 
6,  1904,  a  judgment  or  order  was  entered  in 
said  cause,  fay  the  terms  of  which  the  rights 
of  the  defendant  unknown  owner  of  the  prop- 
erty described  In  said  Judgment,  to  wit  ab- 
stract 268,  C.  B.  &  C.  N.  G.  Ry.  Co.,  certif- 
icate Tl,  survey  No.  78,  640  acres,  were  de- 
clared to  be  foreclosed,  and  that  an  order 
of  sale  was  Issued,  not  describing  the  prop- 
erty as  described  In  said  Judgment  and  re- 
turned, and  on  July  6,  1004,  the  said  prop- 
erty was  bid  In  at  sheriff's  sale  by  J.  A. 
King,  but  I  find  the  above  proceedings  de- 
fective In  the  following  perttcnlars:  (A) 
No  afildavit  was  made  by  tbe  district  at- 
torney or  any  one  else  that  the  owners  of 
said  property  or  their  residence  were  un- 
known to  the  district  attorney  or  tbe  at- 
torney bringing  the  suit  nor  that  tbe  resi- 
dence of  the  owner  or  owners  was  unknown 
to  the  attorney  bringing  the  snit,  as  provided 
by  law ;  (B)  the  aforesaid  Judgment  or  or- 
der failed  to  describe  the  land  In  that  it  did 
not  show  In  what  state  or  county  the  land 
was  located  nor  whether  it  was  located  in 
any  state,  and  said  description  is  InsoOlcient 
to  Identify  the  land;  (C)  no  r^;>ort  of  tbe 
sale  was  made  by  tbe  sheriff  to  the  State 
Comptroller  of  Texas,  nor  to  the  commission- 
era'  court;  <E)  tbe  sheriff  made  no  Tetnm 
on  the  citation  to  unknown  owner  and  msde 
no  showing  that  be  executed  tbe  writ ;  (F) 
the  plahitlfls  were  not  made  parties  to  the 
said  tax  snit;  (G)  ttie  order  of  sale  does  not 
describe  the  jn^^iinent,  nor  does  it  show  that 
It  was  Issued  on  this  foreclosure  ordtf  or 
Judgment. 

"(6)  I  find  that  neither  T.  J.  Thompson,  bis 
wife,  Elizabeth  Thompson,  Isabel  Harrison, 
nor  W.  S.  Mote,  were  unknown  owners  of  the 
property  In  question,  bnt  they  ware  known 
record  owners,  holding  tbe  record  tlti€^  sod 
that  tbe  use  of  any  kind  of  diligence  on  tbe 
part  of  the  district  attorn^  or  those  con- 
ducting the  proceedings  would  have  dlselosed 
said  persons  as  owners.  I  find  that  T.  J- 
Thompson  for  himself  and  wife  and  the  otbtf 
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beln  paid  tazea  to  tbe  tax  cidlector  of  Hut- 
cbloson  coniitr.  Joe  Box,  during  the  years 
1902,  1903,  and  1904,  and  the  owners  of  said 
property  were  thus  known  to  said  tax  col- 
lector at  the  time  of  and  before  the  flllnc  of 
this  said  Uz  suit  and  at  the  time  of  the 
rendition  of  said  judgment 

"(7)  I  find  that  neither  T.  J.  Thompson, 
Isabel  Harrison,  nor  W.  8.  Mote  were  made 
parties  to  said  foreclosure  tax  suit,  nor  were 
they  dted  therein,  nor  did  they  know  of  the 
same,  nor  did  they  file  or  waive  answer  or 
take  any  part  therein.   •    ♦  • 

"(10)  I  find  that  aU  of  the  parties  to  this 
suit,  both  plaintiffs  and  defendants,  were 
on  all  the  dates  ber^  mentioned,  are  now 
and  always  have  been,  nonresAdoits  of  tbe 
state  of  Texas. 

"(11)  I  find  that  for  the  year  1901  the  land 
Involved  in  this  suit  was  assessed  and  taxes 
paid  thereon  in  a  county  other  than  tbe  one 
In  which  it  Is  located,  and  that  for  said 
year  there  was  a  double  assessment  and  taxes 
paid  OD  one  assessment  That  for  the  year 
1901  T.  J.  Thompson  for  himself  and  wife, 
and  for  all  of  the  other  heirs,  including  all 
the  plaintiffs  in  this  suit,  paid  the  taxes 
during  the  month  of  October,  1901,  in  Trav- 
is county,  Tex.,  and  paid  same  prior  to  Jan- 
uary. 1, 1902.  I  further  find  that  T.  J.  Thomp- 
i-on,  for  himself  and  for  all  the  heirs  of  H. 
C  Mote,  Includiug  all  the  plaintiffs,  paid 
the  taxM  on  all  the  property  Involved  in  this 
suit  for  every  year  b^iuolng  with  1888  and 
up  to  and  Including  1911,  and  that  be  so  paid 
all  of  said  taxes  prior  to  delinquency ;  that 
be  paid  all  of  said  taxes  for  all  of  said  years 
up  to  and  including  1901  to  tbe  Texas  State 
Comptroller  at  AusUn  In  Travis  connty,  Tex., 
and  that  beginning  wltb  1902  be  paid  them 
to  the  tax  collector  of  Untcblnaon  county, 
Tex^  and  that  said  taxes  were  never  at  any 
time  ddlnquent  daring  said  period;  that  the 
said  foreclosnre  Jn^ment  and  tax  sale  waa 
for  taxes  all^ped  to  be  delinquent  for  1901, 
and  that  they  were  not  delinquent  fbr  said 
year  1901  on  the  property  involved  in  thla 
suit,  and  never  were  so  delinquent 

"From  tbe  foregoing  facts,  I  coudude  as 
a  matter  of  law: 

"(1)  Because  of  tbe  irr^laritles  above 
set  forth  that  tbe  court  did  not  acquire 
JnrlBdiction  to  render  the  Judgment  render- 
ed, and  that  tbe  proceedings.  Judgment,  and 
Judgment  roll  are  so  defective  as  not  to  be 
binding  on  T..J.  Thompson,  bis  wife,  Eliza- 
beth Thompson.  W.  8.  Mote,  nor  Isabel  Har- 
rison. 

"(2)  That  even  If  the  Judgment  appeared 
regular  on  its  face  and  all  the  proceedings 
uppeared  regular,  it  would  not  be  binding  on 
T.  J.  Thompson,  bis  wife,  fSizabeth  Thomp- 
son, W.  8.  Mote,  nor  Isabel  Harrison,  they 
not  having  been  made  parties  thereto,  and 
knowing  nothing  of  the  same,  uot  having 
been  cited  and  they  not  being  unknown 
owners. 


"(3)  Because  of  the  fact  that  the  taxes  for 
tbe  year  1901  were  paid  in  Travis  connty, 
Tex.;  tbat  la,  because  this  land  waa  assessed 
and  taxes  paid  in  a  county  other  than  tiie 
<nie  In  whldi  it  was  located,  and  because  it 
waa  doubly  assessed  and  taxes  paid  on  one 
assessment  that  this  brings  it  strictly  within 
the  exemption  provided  in  tbe  statute  under 
which  foreclosure  was  sought  to  be  had,  and 
that  it  is  expressly  therein  provided  that  the 
land  under  such  circumstances  shall  not  be 
deemed  subject  to  the  provisions  of  this 
chapter,  I  therefore  find  the  tax  proceed- 
ings. Judgment  and  order  of  sale  were  null 
and  void  and  subject  to  collateral  attack,  and 
that  there  was  no  statute  autboriaing  the 
proceedings,  and  that  the  error  Is  funda- 
mental." 

Under  the  three  assignments  grouped  as 
stated  above,  appellant  Insists  that  the  Judg- 
ment in  the  tax  foreclosure  suit  reciting  the 
facta  essential  to  Jurisdiction,  like  any  other 
judgment  Is  presumed  to  be  valid  and  bind- 
ing on  the  parties,  and  cannot  be  questioned 
in  collateral  proceeding;  there  being  noth- 
ing in  the  judgment  record  to  contradict  the 
recitation  of  tbe  jurisdictional  facts,  the 
Judgment  in  this  proceeding  must  be  held  to 
Import  absolute  verity ;  and,  even  If  this 
should  be  viewed  as  a  direct  attack  on  the 
tax  suit  judgment  nevertheless,  tbe  action 
seeking  to  void  tbft  force  of  tbe  Judgment  Is 
barred  by  the  statute  of  limitations  of  four 
years. 

[1]  If,  as  contended  by  appellees,  the  Judg- 
ment is  absolutely  void,  no  i>erlod  of  time 
under  any  statute  of  limitation  could  give 
the  Judgment  validity.  As  was  said  by  this 
court  in  the  case  of  Southern  Ballway  Go.  of 
Texas  v.  J.  C  Vance,  165  8.  W.  698  (not  yet 
officially  reported):  If  the  court  had  no 
power  to  render  the  Judgment,  "his  act  was 
void.  If  void,  It  had  no  legal  effect  and  was 
no  order  at  all.  It  gave  no  right,  and  none 
could  be  obtained  under  tt  It  neither  binds 
nor  bars  any  one.  All  acts  performed  un- 
der it  and  claims  of  right  flowing  out  of  it 
are  void,  and  therefore  subject  to  attack 
collaterally  or  direct  by  any  one." 

[2]  The  difficult  question  in  this  case  is 
the  right  of  appellee  to  attack  tbe  Judgment 
collaterally.  Tbe  undisputed  evidence  dis- 
closes, and  the  court  so  found,  ttiat  the  plain- 
tiffs had  paid  their  taxes  for  the  year  1901 
In  due  time,  and  that  such  payment  bad 
been  made  to  the  Comptroller  at  Austin. 
This  question  was  considered  In  the  case  of 
Hollywood  V.  Wellhausen,  28  Tex.  Civ.  App. 
641,  68  8.  W.  329,  and  a  writ  of  error  was 
denied  by  the  Supreme  Court  Fly,  Justice, 
In  that  case,  said:  "The  suit  for  taxes 
against  the  unknown  owner  was  brought  by 
virtue  of  chapter  6a,  tit  104,  Sayles'  Ann. 
Civ.  St,  which  was  passed  In  1897.  After 
fully  and  clearly  setting  forth  the  mode  of 
procedure  In  the  collection  of  delinquent  tax- 
es, it  la  provided  In  article  62321  that  'real 
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estate  wblch  ma.j  bave  been  rendered  for 
taxes  and  paid  under  erroneous  descrlptlou 
given  In  amessmeut  rolls,  or  lands  that  may 
hare  been  doubly  assessed  and  taxes  paid 
on  one  assesament,  or  lands  which  may  have 
been  assessed  and  taxes  paid  thereon  in  a 
county  other  than  the  one  In  which  they  are 
located,  or  lands  which  may  have  been  sold 
to  the  state  and  upon  which  taxes  have  been 
paid  and  through  error  not  credited  In  the 
assessment  rolls,  shall  not  be  deemed  sub- 
ject to  the  provisions  of  this  chapter.'  Un- 
der the  article  quoted  none  of  the  provisions 
of  the  law  embodied  in  chapter  5a  have  any 
application  to  the  land  of  appellant  He 
bad  assessed  It  and  had  paid  the  taxes  on 
It  The  fact  of  the  assessment  must  have 
beeu  known  to  the  assessor,  when  the  suit 
was  brought,  and  the  affidavit  made  that 
the  land  bdonged  to  some  unknown  owner, 
the  court  found  that  the  assessor  and  coun- 
ty attorney  knew  that  it  was  the  homestead 
of  appellants.  Knowing  these  facta,  the  suit 
was  filed,  process  was  obtained  for  nnknown 
owners  by  the  affidavit  of  the  county  attor- 
ney, and  the  homestead  of  appellant  sold 
for  taxes  which  they  did  not  owe.  Tb^  bad 
done  all  required  of  them  by  law  In  r^ider- 
ing  their  property  for  taxation,  and  tbea 
paid  the  taxes."  The  opinion  then  discusses 
facts  peculiar  to  Uiat  case,  and,  after  a  dls* 
cusslon  of  several  cases  hearing  upon  tbe 
question  at  issne,  proceeds:  "It  follows, 
therefore,  that;  onless  the  facts  Ih  tbls  case 
brongbt  tbe  tax  anlt  clearly  within  tlie  pur- 
view of  tbe  statute,  the  proceeding  was  null 
and  void,  and  tbe  judgment  was  open  to  at- 
tack In  any  Judicial  proceeding.  The  statute 
expressly  says  that  real  estate  erroneously 
assessed  on  which  tbe  taxes  have  been  paid 
or  lands  that  have  been  doubly  assessed,  and 
the  taxes  paid  on  one  assessment,  boUi  of 
wlii<di  conditions  according  to  the  findings 
of  fact  exist  in  this  case  shall  not  be  deemed 
subject  to  the  provisions  ot  the  chapter  on 
'collection  of  delinquent  taxes.*  There  would 
have  been  no  reason  for  the  enactment  of 
the  article  In  question  if  it  was  intended 
merely  to  designate  defensive  matl^  that 
could  be  Interposed  by  a  defendant,  and  the 
language  is  such  not  to  admit  of  such  con- 
struction. Had  it  been  intended  as  a  provi- 
sion to  indicate  wliat  defensive  matter  m^t 
be  pleaded  by  a  defoidant,  it  would  have, 
said  so,  and  would  not  have  used  terms  of 
upress  exemption  ^m  the  provisions  of 
the  chapter.  This  strongly  appears  from  the 
latter  part  of  article  6232o,  Sayles*  Ann. 
Oiv.  St,  wh^  It  ts  provided:  'In  all  suits 
for  taxes  due  the  defendant  shall  be  en- 
titled to  credits  be  can  show  due  him  for  any 
year  or  number  of  years  for  wbi(^  he  may 
be  able  to  procure  receipts,'  etc.  For  some 
reason  the  Legislature  deemed  it  proper  and 
expedient  to  exempt  from  the  law  for  the 
collection  of  delinquent  taxes  certain  real 
estate,  and  while  It  might  be  argued  that 
where  a  man's  properly  has  been  properly 


rendered  and  the  taxes  paid,  it  should  also 
be  exempted,  the  answer  is  that  the  Legis- 
lature did  not  so  provide,  but  placed  the  lat- 
ter class  of  conditions  under  the  head  of 
defensive  matter  whl^  must  be  urged  In 
the  trial  of  the  proceeding  to  collect  tbe 
taxes.  There  Is  no  doubt  In  the  minds  of 
this  court  that  had  there  been  no  exemp- 
tions In  the  statute,  and  the  Judgment  for 
the  taxes  had  been  rendered  after  a  full 
compliance  with  the  requirements  of  the 
statute,  however  great  a  hardship  it  might 
entail,  and,  however  unjust  and  unconscion- 
able It  might  appear,  appellant  could  not 
have  attacked  the  validity  ot  the  Judgment 
in  this  proceeding;  but  under  tbe  conditions 
surrounding  his  property,  there  was  no  stat- 
ute justifying  a  salt  and  the  Judgment  for 
tbe  taxes  was  consequently  null  and  void. 
•  *  *  It  is  provided  In  article  6119, 
Sayles*  Ann.  Oiv.  St,  that  the  assessor  may, 
when  property  has  not  been  rendered  for 
taxation,  assess  the  same  to  tbe  unknown 
owner,  if  be  is  unknown.  In  litis  case  the 
assessor  knew  the  owner  of  tbe  lot  in  coit- 
troversy  and  knew  that  be  was  occupying  it 
as  his  homestead;  and  there  are  numerous 
authorities  which  hold  that  an  asaesMuent 
made  to  an  unknown  owner,  when  tbe  owner 
is  known  or  could  be  ascertained,  is  TciiL 
See  25  Am.  &  Eng.  Enc.  Law,  p.  213.  tit 
'Taxation,*  where  list  of  anthoritiea  is  given. 
In  the  case  ot  Wbltn^  t.  Thomas,  23  V.  T. 
281.  it  was  said:  'But  the  assessors  have  no 
Jurisdiction  to  assess  except  as  the  statute 
prescribes ;  and,  unless  they  pursue  tiie  dlree- 
tlcms  of  tlie  statute,  the  assessmoit  is  nnan- 
thorlzed  and  void.'  It  was  held  that  a  sale 
under  an  assessment  made  to  one  other  than 
the  owner  was  null  and  void." 

[I]  Tbe  r^t  to  file  suit  for  the  collec- 
tion of  delinquoit  taxes  and  to  foreclose 
a  Uen  upon  the  ^perty  subject  to  the 
taxes  exists  solely  by  reason  of  the  stat- 
ute referred  to  in  the  toregiAng  c^nion, 
and  this  Q>ecial  statute  confws  tbe  Juris- 
diction npon  the  district  court  to  foreclose 
the  lien,  and  without  tbe  statute  the  district 
court  would  have  no  such  Jurisdlctiim.  By 
express  provision  ttiere  is  removed  from  tlie 
jurisdiction  of  the  court  (1)  aU  real  estate 
which  may  have  been  rendered  tot  taxes  and 
paid  under  erroneous  description  given  In 
assessment  rolls;  ^  lands  that  may  liave 
been  doubly  ass^sed  and  taxes  paid  on  one 
assessment;  ^  lands  wfaldi  may  have  been 
assessed  and  taxes  paid  thereon  in  a  eounty 
other  than  the  one  in  wbldi  tb^  are  located. 
It  Is  seen  that  the  property  Involved  In  ttiis 
suit  is  expressly  exempted  by  at  least  two  ot 
the  provisions  of  the  above-quoted  statute. 
Plaintltts  had  compiled  with  the  laws  of  this 
state  when  th^  rendered  the  land  tax  taxes 
to  the  Comptroller,  and  paid  tbe  taxes  wittiin 
tbe  thne  limited  1^  law.  It  fiirther  an^ears, 
and  tbe  court's  finding  is  sustained  by  the 
evidrace,  that  the  asseasw  of  HatehlBBOD. 
county  knew  prior  to  the  Instltntlpn  ot  Oda 
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enlt  the  names  of  the  owners  of  this  land. 
So  far  as  we  are  able  to  glean  from  tbis  rec- 
ord, DO  fftolt  whatever  Is  chargeable  to  the 
appellees,  and  the  language  used  by  Judge 
Fly  Is  applicable  to  the  Issue  here  pre8ent«d. 
There  was  no  delinquency  on  plaintiff's  part 
The  only  deUnquency  which  we  have  been 
able  to  find  in  the  record  was  on  the  part 
of  the  state  and  county  officials  in  not  notify- 
ing each  other  of  the  payment  of  the  taxes, 
of  the  ownership  of  the  land,  and  the  fact 
that  It  had  been  listed  as  delinquent,  as  they 
were  required  to  do  by  articles  7689,  7687, 
and  7602,  Revised  Statutes  of  leil.  It  has 
been  held  in  Fltzhugh  v.  Custer,  4  Tex.  ^1, 
61  Am.  Dec  728,  that  the  doctrine  that  a 
Judgment  must  stand  unless  reversed  for 
error  or  set  aside  for  fraud  does  not  apply 
where  the  want  of  jurisdiction  is  made  a 
question,  and  that  a  want  of  Jurisdiction 
may  always  be  set  up  when  a  Judgment  is 
sought  to  be  enforced  or  any  benefit  Is  claim- 
ed under  It^  and  that  the  rule  is  not  incon- 
sistent with  the  principle  wbldi  ordinarily 
forbids  the  impeachment  or  contradiction 
of  a  record.  The  proof  Introduced  bereiii  in 
no  manner  tended  to  contradict  the  record. 
The  court  had  no  Jurisdiction  of  the  subject- 
matter.  The  res  bad  been  expressly  reserved 
and  withheld  from  the  Jurisdiction  of  the 
district  court  in  the  ^)eclal  statute  which 
gave  that  court  the  power  to  foreclose  tax 
liens  npon  the  land.  The  design  of  the  I^eg- 
lalatnre  in  enacting  the  delinquent  tax  law 
was  to  proTlde  a  metbod  for  the  collection 
ct  nnpald  taxes  by  Judicial  process.  If  the 
taxes  bad  been  paid  prior  to  tbe  institution 
OS  the  BDlt,  tbe  land  did  not  come  under  tbe 
condemnation  of  tbe  law,  and  the  court  bad 
no  Jurisdiction  of  the  subject-matter. 

[4]  It  further  appears  from  Um  record 
that  tbe  district  attorney  did  not  swear  to 
the  petition  and  that  no  affidavit  was  made 
as  a  preieqniBlte  to  the  flUng  of  the  suit, 
and  the  court  so  found.  This  Is  a  iurisdlc* 
tl<Hial  question,  as  held  Speer,  Justice,  in 
Stoneman  t.  Bllby,  43  Tex.  CUv.  App.  296» 
96  S.  W.  S2,  in  iriiieb  writ  of  enor  was  de- 
nied  by  the  Supreme  Oonrt  In  that  case  It 
Is  said:  "We  think  It  to  be  understood  from 
this  luignagc^  (aftw  quoting  frcHu  artlide 
62320,  Saylea*  Rerlsed  Glril  Statutes)  "tbat 
as  a  condition  precedent  to  the  conrf  s  power 
to  InqiUn  into  the  merits  of  tbe  action  the 
affldaTit  provided  for  must  have  been  filed. 
In  othw  words,  ^  dtatton  1^  publication  Is 
not  antboriaed  except  npon  tbe  filing  of  sncb 
affldavlt,  and,  of  course,  a  Judgment  without 
dtatton  may  be  shown  to  be  invalid  If  pn^ 
'  etly  attadiied.  •  •  •  This  brings  us  to  a 
consideration  of  the  further  question  wheth- 
er or  not  tbe  fkilnre  to  file  a  proper  affidavit 
In  the  original  tax  fOredosute  snlt  can^  be 
idiown  In  this,  since  the  attack  is  coIlateraL 
We  are  not  niimlndfnl  of  tbe  rule  laid  down 
in  tbe  Texas  cases  above  dted,  to  tbe  effect 


that  on  collateral  attack  the  presumptloQ  is 
that  a  suffldent  affidavit  was  filed  to  au- 
thorize the  Issuance  of  the  citation  by  pub- 
lication. But  we  understand  the  rule  to  be 
tbat  this  is  a  rebuttable  presumption  unless 
rebutting  it  involves  In  some  way  the  con- 
tradiction of  the  record."  In  this  case  the 
Judgment  does  not  redte  that  any  affidavit 
was  made,  and  we  think  the  proof  was  ad- 
missible. The  conclusion  we  have  reached  in 
passing  upon  the  astdguments  above  discuss- 
ed renders  it  unnecessary  for  us  to  consider 
the  remaining  assignments  urged  by  appel- 
lant 

Finding  no  reversible  error  in  tbe  Judg- 
ment, It  iB  affirmed. 


LUCAS  T.  MeFARLAND. 
(Coart  of  Civil  Appeals  of  Texas.  Aroarillo. 
April  28,  1918.) 

Public  Lands  (1  175*)— Location— Subvey— 
Rejection  bt  Land  Ofpicb— Evidence. 
Sridence  Held  to  require  a  finding  tbat  a 
florvey  was  improperly  located,  and  tbat  a  rul- 
ing of  tbe  land  office  rejecting  it  for  that  rea- 
Bon  was  proper. 

[Ed.  Note.— For  other  cases,  lee  Pabllc  Lands, 
Cent  Dig.  H  6B5-670;  Dee.  Dig.  |  175.*] 

Appeal  from  District  Court,  Hemphill 
County;  F,  P.  Greever,  Judge. 

Action  between  George  B.  Lucas  and 
Ueorge  B.  McFiarland.  Judgment  for  de- 
fendant, and  plaintiff  a^wala  Reversed  and 
rendered. 

B.  M.  Baker  and  Willis  &  IWllUs,  aU  of 
Canadian,  and  Geo.  B.  Walton,  of  Austin, 
for  appellant  R.  E.  Taylor  and  W.  T.  Allen, 
both  of  Henrietta,  for  appellee. 

HENDRICKS,  J.  The  above  cause,  re- 
solved into  a  boundary  suit,  involves  the  po- 
sition of  survey  No.  21,  Day  LAnd  &  Cattle 
Company  certificate,  claimed  by  the  appel* 
lant  Lucas,  and  school  section  No.  6,  In 
block  M — 24^  In  Hutchinson  county,  Tex., 
claimed  by  the  appellee,  McFarland.  The 
same  principle  of  law  announced  In  the  case 
of  Howard  B.  Crosby  et  aL  v.  N.  A.  Steven- 
son et  al.  (case  No.  410)  166  a  W.  1110^  de- 
cided at  this  term.  Involving  tbe  same  quea- 
tlon  of  boundary  (a  part  of  tbe  same  land 
in  both  suits  bdng  the  same),  control  the 
disposition  of  this  canse^  exc^t  that  the  mat* 
ter  of  agreed  boundary  arising  as  an  issoe 
In  tbe  Crosby  Case  does  not  arise  here.  . 

This  cause  was  dedded  upon  this  record 
prior  to  Ote  dedslon  of  the  otiier  canse^  al- 
tboogb  practically  submitted  with  tbe  other 
cause,  on  account  of  tbe  Identity  of  tbe 
boundary  queattona  involved.  In  cue  No. 
410— the  Crosby-Stevenson  Case— we  find  the 
history  of  tbe  matter  mndi  more  extmded, 
and  the  facta,  direct  and  collatnral,  mndi 
more  voluminous,  darUying  tbe  Issues  In- 
volved, and  with  refovnce  to  some  of  tbe 
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Held  notes  mncb  more  satisfactory;  but  In 
tMs  record  the  evidence  sharply  and  properly 
raises  the  questions  of  the  conflict  of  bound- 
ary between  the  Day  Land  &  Cattle  Com- 
pany certificate  and  the  school  section  No. 
6  in  M — 24,  as  was  raised  In  the  Crosby 
Case,  and  whether  McLean,  the  surveyor 
who  surveyed  M — 24,  by  beginning  at  the 
northwest  corner  of  survey  No.  135  in  block 
6 — T,  for  section  No,  1  of  M — 24,  ever  got 
anywhere  for  that  beginning.  Whatever  the- 
ory the  resurvey  of  M — 24  in  1908  by  Sur- 
veyor W.  D.  Twlchell  was  based  upon,  It 
Is  clearly  apparent  that  said  surveyor  In 
reconstructing  M — 24  and  displacing  It  from 
the  headrigbts  and  In  reality  tearing  it  from 
M — 23  on  the  southeast,  there  is  an  assump- 
tion, whether  intended  or  not,  that  McLean 
in  the  original  survey  of  M — ^24,  In  his  begin- 
ning in  ISSl,  was  at  the  same  ptoce  Mr. 
Twlchell  began  In  1908  for  the  purpose  of  his 
resurvey.  M — 23,  with  Its  beginning  survey, 
indirectly  ties  to  5 — T  and  directly  ties  to 
K~%  evidenced  by  this  record;  and  the 
effect  of  R.  H.  Splller's  testimony  is  that 
M — 24  is  tied  to  the  southern  work,  and  also 
lied  to  the  Walters  and  Bason  headrigbts, 
and  ,the  effect  of  other  testimony  Is  that 
M — 24  Is  tied  to  other  headrigbts,  as  well  as 
calling  for  6 — T,  and  the  strength  of  tliis 
testimony  Is  that  Mr.  Twlchell  surveyed 
section  49  In  M — 23  "In  accordance  with  the 
southern  lines  of  calls"  (which  was  evidently 
a  resurvey)  and  the  maps  show  50  In  block 
M— 23  is  tied  to  the  Bason;  and  while  Mr. 
Twlchell  does  say  "that  It  is  not  a  fact  that 
the  Intervening  surveys  tie  on  to  each  other 
so  on  south  down  to  the  cottonwood  tree," 
which  Surveyor  H.  B.  SplUer  speaks  of  In 
this  record;  however,  he  also  says  that  he 
supposes  a  line  of  surveys  could  be  traced 
through  the  headrigbts  by  the  surveys  from 
the  origtiial  ones  tcom  section  4  (meaning  In 
M — and,  if  you  trace  them  down  to  the 
Cottonwood  tree  on  the  river  and  leave  them 
there,  the  excess  will  be  created  If  the 
calls  were  not  broken,  and  If  you  break  the 
calls  there  would  be  a  vacancy.  The  land 
office  breaks  the  calls  of  M— 24  from  6— T. 
maintaining  it  with  the  southern  work  and 
with  the  headrigbts,  and  Mr.  Twlchell  (while 
we  suppose  the  contention  is  that  he  did  not 
break  anyttiiug,  because  be  began  at  the  be- 
ginning all  of  No.  1  in  M — 24,  following  them 
out  by  course  and  distance)  In  reality  broke 
the  calls  of  M — 24,  tearing  it  from  the  Bason 
and  Walters  and  the  headrigbts  and  logically 
displacing  It  from  M — 2B,  with  reference  to 
wMch  latter  survey  bis  own  work  at  an- 
other time  suggests  is  tied  to  the  southern 
work;  and  this  break  la  made  by  the  appel- 
lee assuming  that  Twlchell'B  work,  following 
the  Gray  work  In  1890,  and  McLean's  work, 
coincide  as  to  the  beginning  comer  when  the 
latter  constructed  M — 24  from  said  begin- 
ning call  (If  he  constructed  It  from  any 


call),  which  Is  the  purest  conjecture  In  this 
cause;  this  record  is  convincing  that  no  one 
knew  where  the  northwest  corner  of  5 — i 
was  situated,  the  t>eginnlng  of  M — 24.  until 
5 — ^T  was  actually  surveyed  from  the  Cold- 
water  in  Hansford  county  by  Gray  In  1890, 
who  put  up  monuments,  from  which  that 
comer  could  be  easily  ascertained  by  course 
and  distance,  which  was  done  by  TwlchelL 
By  the  same  logic  you  conld  tear  M — 23  from 
the  Bason  and  the  Price,  if  it  should  happen 
to  be  tied  to  the  Price  by  its  calls,  and  move 
the  whole  thing  to  6— T  and  B— 2.  We  be- 
lieve the  land  office  was  correct  In  reject- 
ing such  a  survey. 

It  having  beeu  shown  In  this  record  with- 
out any  contradiction  that  the  field  notes 
of  survey  21  of  appellant  Lucas,  In  his 
amended  petition,  are  in  harmony  with  the 
survey  made  by  that  certificate.  In  connection 
with  the  Gray  work  In  1890,  when  tied  to 
M — 24  and  R — 2,  and  then  located  on  the 
ground  upon  the  vacancy,  when  the  land 
office  held  M — 24  to  the  headrigbts  in  the 
southern  work,  this  cause  is  reversed  and 
rendered  for  the  appellant  against  the  ai>- 
pellee  for  the  lands,  described  in  his  said 
second  amended  original  petltton. 

Reversed  and  rendered. 


CROSBY  et  aL  v.  STE\'ENSON  et  aL 
(Court  of  Civil  Appeals  of  Texas.  Amariilo. 
April  26,  1913.) 

1.  BOUNDABISS  (8  3*)— NATUaAI.  OK  ASTIFI- 

ciAL  Objects— CouBSB  and  Distance. 
CTourse  and  distance  will  control  natural 
marks  or  boundaries,  l>ecauBe  it  is  apparent  od 
the  face  of  the  grant  that  the  natural  or  artifi- 
cial  objects  were  inserted  by  mistake,  or  were 
laid  down  by  conjecture,  and  without  regazd  to 
rule. 

[Ed.  Note.— For  otber  cases,  see  BonDdaries, 
Cent.  Dig.  8S  3-41 ;  Dec.  Dig.  i  3.*] 

2.  Boundaries  ({  6*>— Links  and  Cmutos 
Obdek— Revebsaz. 

The  order  in  which  a  surveyor  ^ves  the 

lines  and  corners  in  his  certificate  of^  location 
is  of  no  importance  in  finding  the  true  position 
of  tbe  survey,  since  the  location  as  determined 
by  reversing  the  courses  is  as  lawful  and  per- 
suasive as  following  the  order  in  the  certifitite. 

[Ed.  Note.— For  otber  cases,  see  Boundaries, 
Cent.  Dig.  18  47-57 :  Dec.  Dig.  |  «.*] 

3.  BOURDABEES    (8    3*)  —  iDBNTIFICATlOn  OF 

SuBVET— Footsteps  of  Sdbvetob. 

The  rule  that  in  the  identification  of  a  sur- 
vey the  footsteps  of  the  surveyor  on  tbe  grouod 
should  be  followed  by  whatever  rule  they  may 
be  traced  cannot  be  applied,,  unless  the  survey 
and  the  footsteps  of  the  surveyor  are  actually 
found  and  identified. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §8  3-41;  Dec  Dig.  8  3.*1 

4.  Boundabies  (S  3*)— Locative  CALLa-Iu- 
poBTANCE— Adjacent  Subvets. 

In  determining  the  relative  importance  of 
locative  calls,  designations  for  adjacent  sorveyt 
ai-e  artificial  objects  in  determining  the  boands- 
ries  of  grants. 

lEd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  8-41;  Dec.  Dig.  {  S.*] 
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5.  BOUlTDAITBB  (!  3*)— BlOIRRINa  COBNEB. 

The  beglnoinE  corner  in  the  plat  or  certifi- 
cate of  a  eurvey  ib  of  do  higher  diRnity  or  im- 
portance  In  locating  it  than  any  other  comer 
tbeniDr  aliice  the  beginning  or  intermediate  call 
may  be  PootrolUng  when  read  in  the  light  of 
tiie  surrounding  facta  and  circumstances. 

[Ed.  Note.— For  other  casea,  see  Boundariei, 
Cent  Dig.  ||  8-41 ;  Dec.  Dig.  |  3.*] 

6.  BonnoABiES  d  87*)— Aobced  Bouhdabt— 

EiVIDBNCE. 

In  trespass  to  try  title  to  a  narwvj  of 
school  lands,  evidence  hM  insnfflcleDt  to  et- 

tablish  an  agreed  boundary.  < 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  SI  184-lM ;  Dec.  Dig.  |  87.*1 

7.  Public  Lands  (S  175*)— School  Lands— 

AOBBCMENT  OF  RESUBTET— ACCBPTANCB  BT 

Land  Officb— Cohditioh  Pbegedent. 
It  is  a  condition  precedent  to  the  oonsam- 
mation  of  an  agreement  for  the  resurvey  of 
school  lands  by  a  state  saryeyor  as  authorized 
by  Rev.  St.  1885.  arts.  4251-42ti3c,  that  the  re- 
aurvey  l>e  accepted  by  the  land  office,  unless 
waived  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  66S-B70;  Dec.  Dig.  S  176.*] 

^peal  from  District  Court,  Carson  Ooon- 
ty ;  F.  P.  Greever,  Judge. 

Action  tietween  Howard  B.  Crosby  and 
others  and  N.  A.  Stevenson  and  others  to  es- 
tablUh.  a  boundary  line.  From  a  Judgment 
In  &ror  of  the  latter,  the  former  apiieal.  Re- 
versed and  remanded. 

Geo.  S.  Walton,  of  Austin,  and  Goree  ft 
Turner  and  Stephens  ft  Miller,  all  of  Ft 
Worth,  for  appellants.  B.  B.  Taylor  and  W. 
T.  Allen,  both  of  Heorleita,  for  appellees. 

IIBN'DRICKS,  3.  In  deciding  thta  cause 
and  the  matter  of  bonndary  the  Inserted  map 
indicates  the  conflict  inrolred  In  accordance 
with  the  k^.  and  the  light  and  heavy  dotted 
lines  manifested  upon  same ;  but  the  record 
la  so  voluminous  with  such  a  multitude  of 
fiicta  it  is  difilcnlt  to  illustrate  the  control- 
ling issue,  which  of  Itself  may  be  rather 
slmpla  Surveyor  Maddox  In  1874,  in  ac- 
cordance with  a  scheme  of  surveying  which 
began  in  Lipscomb  county  (the  northeast 
county  of  the  Panhandle),  eatabllshed  In 
Hansford  county  (immediately  west  of  Lips- 
comb) certain  comers  on  and  near  Palo  Dnro 
credc,  and  then  ran  west  in  the  same  county 
to  what  was'  then  known  as  Rabbit  Bar 
credc  (now  known  as  the  Coldwater).  and  es- 
tabllHhed  several  Oonnecting  comers  on  and 
near  this  creek  In  block  No.  2,  G.  H.  ft  H. 
Ry.  Co.  survey,  in  the  western  portion  of 
that  county,  and  finally,  and  from  one  of 
these  establlabed  corners  on  the  Rabbit  Ear 
creek,  in  aald  block  close  to  the  west  line  of 
Ilansfbrd  county,  he  continued  on  west  and 
south  In  •Sherman  county,  following  the  west 
line  of  Block  45,  In  said  county,  and  thence 
on  to  the  Canadian  river,  meandering  this 
rtver  east  Into  Hutchinson  county,  where 
north  of  said  river  this  land  is  ^tuated,  and 
the  Identity  of  the  river  surveys  relative  to 
the  matters  Involved  here  are  deterailned 
and  fixed,  this  surveyor  then  projected,  with- 
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out  any  actual  survey,  block  If-^,  from  his 
work  on  the  Babbit  Ear  cnA,  in  Hansford 
county,  tying  the  same  to  the  southeasterly 
portion  of  block  No.  2  G.  H.  ft  H.  Ky.  survey 
In  said  county,  extaidlng  said  block  5— T 
from  said  blodt  2  down  Into  Hutchinson 
county.  From  the  river  base  established  up- 
on the  ground,  this  same  surveyor,  through 
intermediate  surveys,  projected  north  ol  the 
Canadian  rivor  the  headright  -surv^  par- 
tially shown  upon  this  map.  and  de^gnated 
as  the  the  Hall,  tte  Waltera,  and  the 
Bason,  and  the  map  first  constrocted  by  the 
land  ofllce,  based  upon  the  work  of  Maddox. 
of  course  Indicated  a  vacancy  between  the 
said  beadrights  and  B-/r.  as  that  block  tied 
to  block  2,  G.  H.  &  H.  Ry.  Oo.  survey.  In 
Hansford  county,  with  connections  upon  the 
Babbit  Ear  credc,  and  6— T  was  never  dos- 
ed with  and  never  Intended  to  meet  the  head- 
rights  projected  from,  and  connected  to,  the 
basic  river  surveys.  Tbe  extoit  of  the  va- 
cancy between  5 — T  with  its  connections  on 
Rabbit  Bar  creek,  and  the  headrighta  con- 
nected to  the  Canadian  river,  could  not,  of 
course,  become  d«Bnlt^  known  until  actual- 
ly surveyed.  It  seems,  however,  to  be  oon- 
elurtve  in  this  record  tiut  the  headrlj^  sur- 
veys mratlooed  constructed  from  the  connec- 
tions on  the  river  have.nevw  been  In  dispute 
and  their  relative  positions  from  the  Identl- 
fled  points  on  the  rtver  from  the  time  deter- 
mined by  Miaddox  have  never  been  changed; 
the  variations  of  distance  and  location  of 
these  beadrights  by  different  work:  being  so 
slight  as  to  be  ImmaterlaL  After  this  work 
by  Maddox  In  1874,  Surveyor  Summerfield 
in  1879  put  in  block  Rp~2,  tyhig  It  on  to  6— 
T,  and,  from  this  work  another  tnap  waa 
nude  by  the  land  office,  at  the  same  time 
moving  block  S — T  over  a  mile  further  north 
I  than  indicated  by  the  first  map  (delineated 
upon  the  work  done  by  Maddox),  moving  It 
opposite  and  still  north  and  east  of  the  head- 
rights,  the  "Nell"  and  the  "Hall.'*  This  sub- 
sequent map  still  Indicated  a  vacancy  be- 
tween the  beadrights  (the  Nefl,  the  Hall, 
the  Walters,  and  the  Bason)  and  block  5— T, 
and  In  1881  EL  C.  McLean,  another  surveyor, 
for  the  purpose  of  alisorblng  this  vacancy, 
put  In  block  M— 24  Involved  in  this  suit  The 
situation,  according  to  the  maps  at  the  time 
McLean  did  hia  work,  and  the  map  measure- 
unit  resultant  from  same,  placed  6— T  at 
this  time  1,312  varas  further  south  and  254^ 
varas  farther  east  than  was  thereafter  de- 
termined, which,  of  course,  would  make 
the  real  situation  of  that  b1o<4c  that  much 
further  north  and  west;  and  this  real 
situation-  was  determined  by  State  Survey- 
or Gray.;  asHlsted  by  Deputy,  Surveyor  Spill- 
er,  who 'in  1890,  by  course' and  distance, 
from- the -coMcct- connections  on  the  Rabbit 
IQar  jcreek,  In  Hansford  county,  established 
6 — T  and  R — 2  upon  the  ground...  Section 
13S,  in  block  S— T,  the  noithweat  corner  of 
which  was  not  directly  aacertalned  by  Sidll- 
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er  and  Gray,  but  which  was  easily  ascer- 
tained by  Twlcfaell  from  known  points  es- 
tablished by  the  former  from  coarse  and  dis- 
tance, is  not  in  dispute;  and  In  1906  W.  I>. 
Twlcbell,  who  made  the  survey,  Indicated 
by  the  light  dotted  lines,  began  at  the  actual 
northwest  comer  of  135  In  block  5 — T,  In  or- 
der to  obtain  survey  M — 24,  because  AfcLean 
In  his  field  notes  for  section  1  of  M— 24, 
wh^  he  surveyed  It,  27  years  previously, 
said  that  said  section  No.  1  began  at  that 
comer;  Twichell  constructing  bIo<^  M — 24 
according  to  the  light  dotted  lines,  and  merg- 
ing It  into  the  heavy  dotted  lines  of  the  old 
surrey,  where  they  coincide,  as  Indicated  by 
the  map,  covered  ttie  Day  Land  &  Cattle 
Company  survey,  as  shown  therein  and  con- 
flicted with  the  other  sections  of  the  old  sur- 
to  the  extent  indicated,  the  appellees 
contending  In  tbia  cause  that  the  real  north- 
west comer  of  sectton  135  in  5 — T,  surveyed 
by  Twfcbell,  based  upon  Gray  and  -Spiller's 
-work,  should  control  as  a  banning  comer 
In  the  constructions  of  M— 24;  the  appel- 
lants asserUi^  that  'McLean's  northwest  cor^ 
ner  of  135,  bkK&  6— T,  as  tlie  beginning  eor^ 
ner  of  survey  1,  block  M— 24,  la  not  known, 
and  further  contending  that  block  U— 24 
should  not  be  disconnected  from  the  head- 
rU^ts  on  Oie  west  and  wrath,  for  which 
H— 24  also  calls. 
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In  putting  in  block  H— 24  McLean  In  Sep- 
tember, 1881,  by  the  field  notes  of  section  4 
of  that  survey,  fastened  It  to  the  Bason,  tbe 
Walters,  and  the  Hall ;  for  section  3  in  said 
block  he  called  for  tbe  Neil  at  a  point 
varas  north  of  the  north  line  of  the  Hall 
headrlght,  and  then  east  23i^  varas  to  the 
northeast  comer  of  the  Hall,  making  section 
3  conform  to  tbe  Jog  In  tbe  lines  of  the  Nell 
and  the  Hall;  and  he  also  tied  section  2  of 
that  block  to  the  Neil  at  a  point  1,429H  va- 
ras on  the  east  line  of  the  William  Ndl.  south 
from  the  northeast  comer  of  same,  and  calls 
for  the  southwest  corner  of  section  1  of 
M--24,  on  the  east  line  of  the  WllUam  Ndl 
1,429  varas  south  from  the  northeast  comer 
of  that  survey,  and  adding  1,590)^  vans 
gives  the  full  length  of  the  west  line  of  oec- 
tlm  1,  In  M — 24  and  the  northwest  comer  iMC 
same,  and  1,212  varas  east  of  that  point  Is 
tbe  northeast  comer  of  sectlm  1  and  die 
supposed  northwest  corner  of  section  135, 
block  5— T.  When  Gray  and  Sidller  anr^ 
veyed  block  6 — T  from  the  proper  connnec- 
tlona  on  the  Rabbit  Ear  creek  In  188(K  and 
actually  located  It  on  the  ground,  the  gen- 
eral Land  Office  moved  that  survey,  and 
block  B— 2  tied  to  It  to  a  point  north  and 
west  in  accordance  with  Its  actual  locatlfm 
on  the  ground;  but  wltli  Its  maps  the  land 
office  asserted  the  position  of  M— 24  on  the 
ground,  malntalnli^c  its  original  status  with 
the  headrights  to  whiidi  McLean  had  fasten- 
ed It  and  logically  mads  it  confbnu  to  see> 
Uon  50,  M— 23.  In  said  Mode  on  the  southeast 
ItKated  by  McLean  in  F^iraary,  1882,  and 
which  was  a  part  of  a  scheme  of  tbe  lie- 
Lean  survqrs,  practically  put  In  at  the  same 
time,  the  land  office  rejecting  the  survey  of 
Twichell;  and  while,  of  course^  the  determi- 
nation of  that  department  upon  past  work  is 
not  a  determination  of  a  grant  previously 
made,  we  think,  however.  Its  action  In  this 
Instance  is  clearly  correct  5 — T  and  B— 2, 
tied  to  and  following  it,  should  be  moved  to 
an  appropriate  position  according  to  Its  lo- 
cation on  the  ground;  S — begins  in  Hans- 
ford county  and  ties  to  blodc  2,  G.  H. «  H.  In 
that  county,  and  to  the  connections  on  Rab- 
bit Ear  creek,  and  were  never  tied  to  the 
headrights,  as  stated,  but  because  the  begin- 
ning comer  of  survey  No.  1,  In  XAokSl  M — ^24, 
begins  to  call  at  the  northwest  comer  of 
section  135,  In  6 — T,  and  because  certain 
llaee  of  other  sections  In  M — 24  call  for 
R — 2,  it  does  not  necessarily  conclude  that 
M— 24  Is  to  follow  6— T  and  R— 2,  and  Is  to 
be  torn  from  the  headrights^  moved  west  en- 
tirely off  the  headrights  and  away  from  ttie 
Bason  and  the  Walters,  and  logically  mov- 
ing it  from  the  scheme  of  some  of  the  Mc- 
Lean surveys  made  practically  at  tbe  same 
time;  and  necessarily  if  it  were  not  proper 
to  tear  M— 24  from  the  headrights,  and 
from  M— 23  and  M— 17  and  18  (to  which  lat- 
ter three  It  InferaittaUy  belonged),  a  va- 
cancy and  not  an  ^^ess  was  existent  btfweB» 
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M — 24  and  6 — and  R — 2,  whicb  was  cover- 
ed In  1890  b7  tbe  Day  Land  &  Cattle  Com- 
pany's certificate  No.  21.  If  S— T  and  R— 2 
were  properly  moved  north  and  west  (whlcb 
Is  admitted),  and  If  M — 24  was  properly  re- 
tained adjacent  to  the  headrlghts  (which  Is 
denied),  this  vacancy  and  not  an  excess  prop- 
erly existed  and  tUs  certificate  appropriated 
the  land. 

In  determining  the  above  question,  as  well 
as  other  conflicts,  and  in  attempting  to  ascer- 
tain where  McLean  landed  for  the  north- 
west comer  of  survey  No.  135,  S — T,  It  is  not- 
ed that  tbe  distance  between  the  northeast 
corner  of  the  Nell  survey  and  the  northeast 
comer  of  tbe  Robert  Slkes  survey  (which  is 
survey  No.  54  in  block  M— 23),  is  1,550^ 
varas;  and  the  original  sketch  returned  by 
McLean  to  the  General  Land  Office,  with  his 
field  notes  of  block  M — 24,  tbe  northwest 
corner  of  survey  No.  1  in  that  block,  is  Just 
1,5001^  varas  north  of  the  northeast  cor- 
ner of  the  William  N^I.  and  we  believe  with 
appellants  that  at  least  if  you  consider  his 
field  notes  and  calls  for  tbe  beadrigbts,  and 
according*  to  McLean's  conception  of  the 
northwest  comer  of  section  135,  B — T,  that 
corner  was  located  1,550^  varas  north  and 
1,212  varas  east  of  the  northeast  comer  of 
the  William  Neil,  considering  the  east  lino 
of  tbe  Slkea.  In  short,  according  to  tbe  con- 
formation of  tbe  surveys — that  is,  tbe  bead- 
rights  and  tbe  Slkes  In  M— -23,  and  tbe  Iden- 
tity of  distances  around  the  surrounding  sur- 
veys, according  to  calls — there  is  a  coinci- 
dence In  the  mathematical  results  of  the 
length  of  these  lines,  which  without  some- 
thing fixed  upon  tbe  ground  Indicates  very 
strongly  an  adherence  by  McLean  to  tho 
southern  work.  If  McLean  two  years  after 
Snmmerfleld's  work  actually  established  the 
northwest  comer  of  survey  13n,  in  block 
5 — ^T,  at  the  place  Twichell  established  it  In 
190R  (the  latter  following  Gray  and  Splller'* 
work-  in  1890),  the  appellees*  position  would 
be  sound.  If  tbey  identify  McLean's  comer 
for  135  with  the  comer  Twlcbell  surveyed,  it 
is  done  by  conjecture  without  any  evidence 
that  McLean  ever  arrived  at  the  same  place 
in  1881.  We  have  to  speculate  where  Mc- 
Lean ascertained  the  northwest  comer  of 
135,  if  be  surveyed  it  at  all  In  attempting  to 
locate  that  comer.  Twichell,  who  erected  ap- 
pellees' survey,  testified  that  his  Information 
was  that,  **if  block  6 — was  mn  ovt  by 
course  from  the  known  comers  on  the  Palo 
Duro  in  Hansford  coonty,  they  do  not  oc- 
cupy the  same  position  as  if  located  from 
connections  on  the  Coldwater."  When  Gray 
and  Splller  ran  out  5— T  in  1890  from  the 
Coldwater.  it  was  tonnd  that  Maddox  (If  not 
Iire^'lonsly  known)  In  eatabUBhlng  hU  comers 
on  Rabbit  Ear  creek,  from  connections  he 
made  on  the  Palo  Duro,  made  a  mistake  of 
1,312  varaa  north  and  south,  and  264H 
varas  cast  and  west ;  the  only  evidence  we 
have  of  Mc[«aa  la  a  statement  to  the  land 
ofllee  u  to  bis  connectliig  lines  Cor  M— 24, 


and  it  is  not  very  clear  Just  what  McLean 
did,  except  that  it  is  clear  he  did  not  con- 
nect 6 — with  the  connections  on  Rabbit 
Ear  creek,  and  It  is  strongly  inferable  when 
you  consider  his  whole  statement  that  he  In- 
tended to  connect  M — 24  to  his  other  work 
on  the  south,  the  headrlghta  on  the  west,  as 
well  as  to  connect  with  the  established  cor- 
ners on  the  Palo  Duro.  He  says  in  his  cer- 
tificate: "On  north  side  of  river  tbe  surveys 
In  B  and  B — 2  were  found  and  Identified 
also  surveys  No.  11  and  12,  in  block  H,  and 
the  southeast  comer  of  survey  No.  11  in 
block  M— 17,  and  northeast  com«  of  survey 
No.  2,  block  M— 16.  Tbe  surveys  In  block 
5— T,  block  B,  and  block  M— 16  and  the  sur- 
veys attached  thereto  were  located  by  care- 
ful connections  made  with  well-identlfled 
comers  in  block  No.  45  for  the  H.  &  T.  C. 
Railroad  Company,  they  being  tbe  nearest 
controlling  corners  that  could  be  identified 
with  absolute  certainty.  See  field  notes  of 
surveys  No.  82,  43,  and  48  In  block  46  for 
H.  &  T,  O.  B.  B.  Co.  In  Hansford  conn^, 
with  which  aurvfliys  connections  were  mad& 
Careful  connecting  lines  were  mn  between 
the  various  surveys  that  were  identified  as 
herein  above  named,  and  their  respective 
and  relative  locations  are  truly  set  forth  in 
tbe  certain  sketch  5,  in  the  General  Land 
Office  on  tbe  26th  day  of  July,  1882,  show- 
ing all  surveys  made  by  me  previous  to  that 
date  in  Hutchinson  couniy,  which  sketch  Is 
hereby  made  a  part  of  this  certificate.  The 
distances  called  for  In  the  field  notes  return- 
ed by  me  are  also  referred  to  as  evidence  of 
the  exact  locations  of  all  surveys  found  by 
me  on  the  ground.  All  surveys  not  fbund  by 
Idratlfying  comers  (w  bearings  wm  given  the 
positions  that  course  and  distance  from 
points  that  could  be  Idoitlfied  woidd  give 
thwi  except  the  surveys  firontlng  on  Cana- 
dian river,  nied  11/8/1882.  Dated  18th 
day  of  Oct,  1882.- 

The  southeast  Comer  of  survey  No.  11  in 
block  M— 17  and  the  northeast  comer  of 
survey  No.  2  In  block  M— 18  were  mentioned 
by  him  as  having  been  Identified  In  connec> 
tion  with  11—24.  Those  sections  were  a 
part  of  the  "various  surveys'*  used  by  him 
in  his  connections  for  that  purpose.  Tbe 
Land  Office  plat  "the  certain  sketch  5"  filed 
by  him  July  26,  1882,  and  In  this  record, 
clearly  exhibits  blocks  M— 17,  M— 18,  M— 23, 
and  M— 24  (tbe  latter  in  controversy)  as 
connecting  by  succession  as  adjoining  sur- 
veys. After  McLean  surveyed  M — 24,  there 
was  a  vacancy  left  by  bim  upon  the  east 
and  southeast,  afterwards  absorbed  by  sec- 
tion 50,  in  M— 23,  and  the  field  notes  for  this 
section  call  for  surveys  28  and  30  in  that 
same  block,  M— 23,  as  well  as  the  south 
line  of  8  In  block  M — 24,  and  calling  for  the 
Bason,  to  which  section  4,  U— 24.  Is  fastened. 
For  survey  49  in  block  M— 23  not  sbown  on 
this  map,  and  which  took  up  a  part  of  the 
vacaiU7  after  he  surveyed  M— 24,  It  la  true 
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be  calls  wholly  for  snrreys  in  block  R— 2, 
which  It  will  be  remembered  Is  tied  to  6 — T; 
but  It  could  not  be  contended  wltb  any  de- 
cree of  reason  that  section  49  with  or  with- 
out a  resurvey  should  ever  be  torn  out  of 
block  M— 23  and  follow  R— 2  to  the  north. 

When  McLean  says  In  bis  certificate  with 
reference  to  connections  for  M — 24  ttiat  the 
surveys  In  block  5 — T  and  block  R — 2  were 
located  by  careful  connections  made  with 
well-ldentifled  corners  In  block  45  on  the 
Palo  Doro  in  Hansford  county,  we  cannot 
construe  his  statement  to  mean  that  he  ac- 
tually ran  It  out  from  the  Palo  Duro  like 
<jray  and  Splller  did  by  course  and  distance 
from  the  Rabbit  Ear  creek;  there  is  not  a 
trace  of  him  In  this  record  as  to  any  such 
work,  and  the  probabilities  from  the  evi- 
dence in  this  record  are  strongly  against  IL 
When  he  says  his  "careful  connecting  lines 
were  run  between  the  varlons  surveys  that 
were  identified"  the  surveys  In  blocks  B  flDd 
B — 2,  lit  and  12,  In  blodc  H,  and  the  common 
comer  of  sorrciys  in  M— 17  and  M— 18  were 
only  meant,  they  were  the  ones  identified; 
bnt  he  only  says  be  "located"  S — T  by  care- 
ful connections  made  with  the  **well-id6n- 
tlfled  comers"  on  the  Palo  Doro.  Tou  may 
"locate"  by  careful  connections  ''made  with 
well-established  comers"  without  a  survey 
on  the  ground.  Be  ran  the  other  connecting 
lines  between  the  surveys  which  were  *1den< 
titled"  but  bis  certiticate  does  not  say  he 
ran  bom  the  Palo  Duro  to  block  B— T.  He 
"located"  it  by  "careful  connections."  How- 
ever, assuming  that  he  did  actually  surrear 
to  some  point  for  the  northwest  corner  of 
136  In  blodc  5 — ^T,  to  get  the  beginning  cor- 
ner of  So.  1  in  M — 24,  his  field  notes  do 
not  call  for  any  object,  and  this  record  is 
silent  if  he  ever  made  any — Twlchell  did  not 
Ibid  any.  Appellees  have  to  assume  that  Mc- 
Lean arrived  at  the  same  place  Twicbell  did, 
whose  resurvey  they  are  relying  on.  when 
Twlchell's  survey  is  connected  to  the  Babbit 
EAr,  McLean's  to  the  Palo  Doro,  and  an 
absolute  absence  of  Identity. 

11 J  We  believe  a  few  simple  principles 
with  reference  to  the  location  and  appropria- 
tion of  grants  will  solve  this  question.  Nec- 
essarily "it  is  the  purpose  of  the  govern- 
ment and  the  locator  to  select  a  particular 
tract  of  land  and  designate  It  from  the  mass 
of  tbe  public  domain."  tjtafl^ord  v.  King,  30 
Tex.  251*,  94  Am.  Dec.  304.  Uf  course,  this 
appropriation  In  tbe  order  of  strength  and 
dignity,  according  to  natural  or  artificial  ob- 
jects, or  course  and  distance,  should  control, 
where  applicable;  but  It  was  begun  to  be 
declared  as  early  as  the  case  of  Hubert  v. 
Bartletfs  Heirs,  9  Tex.  104,  that  "there  are 
many  cases  where  tbe  course  and  distance 
win  control  natural  marks  or  boundaries, 
as  where  it  is  apparent  on  tbe  face  of  the 
grant  that  these  (natural  or  artificial  objects) 
were  inserted  by  mistake,  or  were  laid  out 
by  conjecture  and  without  r^rd  to-rnl&" 


'We  all  know  they  are  not  absolute  mles  of 
law,  and  as  Ohlef  Justice  Gill  expressed  it 
In  the  case  of  Good  son  v.  Fitzgerald,  40  Tex. 
Civ.  App.  626,  90  a  W.  900.  "at  most  they 
are  rules  of  evidence  and  are  relative  in 
their  application,"  and  as  Justice  Gould  ex- 
pressed it  In  the  case  of  Boblnson  v.  Doss, 
53  Tex.  SOT,  "to  hold  otherwise  would  be 
to  give  a  greater  importance  to  tbe  rule  it- 
self than  to  the  reason  of  the  rule";  and 
while  the  applicability  or  nonapplicability  of 
the  seniority  of  these  mles,  according  to 
their  strength  and  dignity,  are  not  in  qtie»- 
tion  here  for  the  location  of  the  surveys  in- 
volved, the  principles  enunciated  are  illumi- 
native—If  an  alleged  controlling  call  In  this 
case  Is  clearly  shown  to  have  been  a  mistake 
or  Is  one  purely  conjectural;  and  in  that 
case  "that  rule  must  be  adopted  which  Is 
most  consistent  with  the  Intention  upon  the 
face  of  tile  patent  read  in  the  light  of  the 
surrounding  facts  and  drcumstancea."  Staf- 
ford V.  King,  30  Tex.  257,  9i  Am.  Dec.  304. 
We  think  it  is  clear  from  this  record  tliat 
the  appellees  ground  their  case  upon  the  be- 
ginning call  of  survey  No.  1,  blovk  M — ^24, 
beginning  at  tbe  northwest  comer  of  survey 
No.  135,  block  No.  &— T;  and,  although 
block  R— 2  was  originally  tied  to  6— T  (tu 
which  former  block,  B — 2,  some  other  snr- 
veys  In  M— 24,  are  tied),  8 till  the  solution 
of  the  location  of  block  M— 24  "heorks" 
back  to  136,  5— T,  and  appellee  claims  nnder 
a  resorrey  by  Twicbell  In  accordance  with 
that  tlieory.  In  a  sense  there  Is  a  partial 
break  in  the  colls  of  the  sections  by  McLean 
in  M — ^24,  all  the  sections  in  said  sarrey  not 
having  been  c<»isecutively  tied  tb  each  pre- 
ceding section  in  every  instance^  bat  M — H 
is  shown  conclusively  to  have  been  an  homo- 
geneous .  survey  by  him  and  cannot  be  torn 
apart,  and  tb^  have  necessarily  so  treated  it. 

[2,  S]  "The  order  In  which  the  surveyor 
gives  the  lines  and  comers  in  his  certificate 
of  survev  is  of  no  importance  to  find  Ute  true 
position  of  tbe  survey.  Bevraslag  the 
courses  Is  as  lawful  and  persuasive  as  fol- 
lowing the  order  of  the  cerUflcate."  PbtlUps 
V.  Ayres,  45  Tex.  60L  Again  quoting  tbe 
Supreme  Court  for  the  principle  only  there 
invoked:  "Appellee  relies  upon  the  oft-an- 
nounced doctrine  that  the  actual  identifica- 
tion of  tbe  survey,  the  footsteps  of  the  sur- 
veyor upon  the  ground,  should  always  t»e 
followed  by  whatever  rule  they  may  be  trac- 
ed. Stafford  v.  King,  30  Tex.  2S7  [94  Am. 
Dec.  304].  This  doctrine,  however,  canaot 
be  invoked  unless  tbe  facts  show  it  to  be 
applicable.  The  actual  survey  must  be  found 
and  Identified.  The  footsteps  of  the  surveyor 
must  be  traced  before  course  and  distance 
should  be  ignored.  Anderson  v.  Stamps,  19 
Tex.  4b6;  Kot>ert80n  v.  Hosson,  26  Tex. 
248.  To  extend  the  east  and  west  tines  be- 
yond the  distance  stated  In  the  patent,  it 
devolved  upon  the  appellee  to  {wove  tbat  a 
,line  north  of  that  claimed  by  appeUaat  ma 
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actoallj  traced  by  the  sorTeyor."  Williams 
T.  Wlnslow,  84  Tex.  19  S.  W.  61B.  While 
ttiia  la  not  so  much  a  case  of  extending  lines 
as  it  Is  one  of  changing  them  entirely,  and 
reconstructing  practically  a  different  sur- 
vey by  tearing  lines  from  what  Is  ascertained 
to  be  known  and  placing  them  at  a  place, 
where  It  Is  not  ahown  the  snrveyor  knew 
existed,  howevOT,  we  think  the  principle  In 
the  Winslow  Case,  supra,  applicable. 

[4]  With  reference  to  the  detomlnation  of 
the  relative  Importance  of  locative  calls,  des- 
ignations for  "adjacent  sorr^s"  are  within 
the  cate^ry  of  artificial  objects  In  deter- 
mining the  bonndailes  of  grants.  PhUlips 
T.  Ay  res,  4ft  Tex.  606.  It  is  true  we  have 
uo  evidence  here  that  the  headrights  at  the 
time  McLean  made  bis  survey  of  M— S4  were 
marked  and  well  known  upon  the  ground, 
which  condition  evidently  has  to  oecur  to 
fully  Invoke  the  principle  of  calls  tor  adja- 
cent snrv^  aa  oontrolUng  calls;  however, 
this  evidence  Is  r^ete  with  the  suggestion 
that  at  the  time  lie  made  said  surveyi  and 
subeeQoently,  from  the  maps  and  field  notes 
the  headrlshts  could  be  eft^y  located.  If 
h^  assumed  tlie  proper  locations  of  these 
headiWits;  which  he,  of  coarse,  did,  other- 
wise It  was  his  duty  to  have  run  tbem  out 
before  he  tied  on  to  them  as  the  vacancy 
to  the  north  and  east  of  than  was  what  he 
was  after.  Us  assnmption  vras  correct;  al- 
though he  may  have  assumed  the  position 
of  the  headrights  in  his  calls  for  adjacent 
surveys;  sttll,  this  record  showliiv  such  easy 
ascertainment  from  the  bearings  upon  the 
river  12  or  13  miles  away  of  the  correctness 
of  said  headrights,  the  appellants'  proposi- 
tion is  analogous  to  the  position,  and  almost 
complete,  of  making  the  unknown  yield  to 
the  known.  Sanborn  et  al.  v.  tiunter  &  Mun- 
son,  84  Tex.  297,  17  8.  W.  117.  20  S.  W.  72. 

IS]  Again,  on  this  particular  proposition, 
the  authorities  are  settled  "that  the  begin- 
ning corner  In  the  plat  or  certificate  of  sur- 
vey Is  of  no  higher  dignity  or  importance 
than  any  other  corner  of  the  survey."  Phil- 
lips T.  Ayres,  4S  Tex.  607.  Of  course,  this 
I^ndple  Is  like  many  others,  applicable  to 
locative  grants.  A  beginning  call,  as  well 
as  an  intermediate  call,  may  be  tbe  control- 
ling call,  "read  in  the  light  of  the  surround* 
iDg  facts  and  circumstances" ;  but  here  we 
tiave  no  light  by  the  surrounding  facts  and 
circumstances  to  make  this  beginning  call 
imjwrtant,  or  even  of  equal  dignity  with  tbe 
other  calls  for  the  headrights,  and  our  Judg- 
ment Is  that  the  other  calls  should  prevail. 

[I]  Tbe  defendants  Stevenson,  McFarland, 
and  Chisum  especially  pleaded  an  agreed 
tHnindary  with  the  appellants  Crosby  and 
Hatcher,  and  we  do  not  think  the  evidence 
sulHciait  to  prove  the  Issue.  There  seems 
to  have  been  some  agreement  In  writing,  not 
Introduced  in  evidence,  as  to  the  settlement 
of  the  lines  by  tbe  surveyor  Twichell,  pro- 
viding for  a  resurvey  of  the  'land.  Mr. 


Twichell  testified:  **Id  tying  M— 24  on  to 
It— 2  and  5— T,  I  followed  the  calls  of  Mc- 
Lean's original  field  notes  and  ran  course 
and  distance  called  for  in  those  field  notes." 
On  analysis  he  means,  of  course,  "course 
and  distance"  from  the  northwest  comer  of 
136  M — 24,  in  accordance  with  the  Gray  sur- 
vey, and  as  we  held,  without  any  proof,  that 
McLean  ever  arrived  at  ttiat  point  In  a 
letter  to  Judge  S.  H.  Cowan  of  Ft  Worth, 
in  explanation  of  his  work,  among  other 
things,  he  said:  "I  ran  the  block  out  from 
this  beginning  (mesnlng  the  north  west  cor- 
ner of  13S,  block  6— T)  ignoring  the  calls  for 
headrights  on  the  west  as  they  could  be 
reached  by  no  other  course  nor  distance.  All 
ttie  settlers  agreed  to  abandon  the  calls  on 
tbe  west  and  south,  and  aco^t  course  and 
distance,  and  the  state  contended  that  the 
land  In  which  they  stiU  have  an  interest 
could  not  hold  the  exeeea  xmiet  tbe  original 
field  notes."  There  is  no  teatlmmiy  In  thie 
record  that  Crosby  and  Hatcher  agreed  to 
disregard  the  calls  on  the  west  and  south 
and  ignoTtf  the  calls  for  the  headrights,  and 
run  out  M — 24  In  accordance  with  course 
and  distance  with  Gray's  survey,  and  Mr. 
Twichell  did  not  so  say  on  his  examination 
with  refierence  to  Crost^'a  partldpa^on  in 
the  matter,  vrlth  whom  be  bad  a  conversa- 
tion In  regard  to  same,  but  aununed  np  tbe 
matter  finally  by  sayli^  "Aa  to  what  I  in- 
structed Crosby  I  was  to  do,  I  was  to  retrace 
the  lines  of  the  original  surveyor  as  near  as 
sdwce  would  mable  me  to  do  It  I  was  In- 
tending to  retrace  the  linea  of  the  original 
surveyor" — which  the  evldoioe  does  not  show 
that  he  ever  did.  If  appellees  are  dependent 
upon  any  agreement  with  Crosby  by  letter 
or  otherwise  for  the  purpose  ,of  binding 
Hatcher,  there  Is  not  sufficient  agency  shown 
that  Crosby,  who  wss  a  Joint  owner  of  the 
land  with  Hatcher,  could  bind  blm.  It  is 
true  the  testimony  does  show  that  Hatcher 
agreed  to  a  removal  of  the  fences,  and  in- 
structed Stevenson  to  move  to  the  lines 
made  by  Twichell,  but  it  is  not  shown  that 
this  was  In  accordance  with  the  agreement 
the  other  settlers  had  with  Twichell  to  dis- 
regard the  calls  for  the  headrights,  and  aur- 
vey  the  land  only  by  course  and  distance 
from  Rr— 2  and  S— T. 

It  Is  also  true  that  Stevenson  said  that  he 
did  not  agree  with  any  of  them  as  to  the 
manner  in  which  Twichell  was  to  run  out 
tile  lines,  and  further  said  that  "Mr.  Hatcher 
and  I  signed  an  agreement  as  to  the  lines — 
that  tbey  should  be  where  Twichell  set  them; 
the  only  agreement  I  had  with  these  men 
was  In  writing."  The  whole  record  is  cogent 
with  the  idea  and  dedudble  direct  from 
Twlchell's  testimony  that  be  arbitrarily  dis- 
regarded tbe  calls  for  tlie  headrights,  and 
the  theory  that  M — 24  should  be  run  out  so 
as  to  retain  Its  position  with  the  southern 
work.  He  testified  explicitly  "that  they 
[meaning  tbe  appellees]  agreed  to  abandon  all 
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calls  for  the  headrl^ta  on  the  west  and 
aootb"  In  addition  to  what  he  wrote  to  Cow- 
an. While  Stevenson  might  not  have  asrreed 
directly  as  to  the  manner  In  which  Twichell 
was  to  run  out  these  lines,  the  record  convinc- 
ingly bespeaks  another  agreement,  distinct 
from  any  written  agreement,  to  the  effect 
that  the  headrtghts  on  the  southern  work 
should  be  dlsregraded  entirely.  fTbe  princi- 
pal explanation  we  have  as  to  what  consti- 
tuted the  written  agreement  is  contained  in 
the  letter  from  Twichell  to  Cowan,  mentioned 
above,  where  he  says:  "I  have  surveyed  prac- 
tically all  the  land  north  of  the  Canadian  and 
south  of  block  T,  doing  the  work  for  Mr. 
Munson  and  others,  myself  working  as 
state  surveyor,  regularly  appointed  under 
the  act  providing  for  such  work  in  the  Acts 
of  1887,  title  99  (89)  B.  S.  1895.  This  act 
is  referred  to  in  my  corrected  field  notes. 
Aside  from  this  act,  the  landowners  in  M — 24 
all  signed  an  agreement  to  make  the  general 
survey  under  the  act  referred  to  for  the 
purpose  of  determining  the  correct  Une.  I 
think  your  client  slKued  this  agreement,  and 
that  would  probably  prermt  further  diffi- 
culty." 

[7]  Mr.  TwteheU  In  bis  corrected  field 
notes  q£  M — ^24,  upon  wbich  appeUees  de- 
pend, does  say  that  the  survey  was  made  by 
Jilm  "as  state  surveyor  by  virtue  of  title  79 
(meaning  89)  c.  1,  B.  8.  CiTil  Statutes  of 
1896,"  wblcli  act  clearly  contemplates  that 
the  corrected  survey  shall  be  accepted  by  the 
land  office,  which  was  never  done  in  this 
instance;  and  If  this  wilttat  agreement  for 
Twichell  "to  make  the  general  survey  under 
the  act  rtferred  to?'  was  the  only  i^reonent 
Sterenson  made,  or  tbe  otbem  for  tliat  mat- 
ter, the  acceptance  by  tbe  land  office  of  this 
resurrey  is  a  precedent  condition  to  Uie  con- 
summation of  the  agreemoit;  unless  waived 
by  Hatcbor  and  Crosby.  If  the  side  agree- 
ment  was  made  to  disregard  the  otiiw  calls 
In  coiutructlng  the  survey,  and  the  written 
agreement  embodies  the  le^latlve  act,  under 
which  Twichell  as  state  surveyor  made  the 
survey,  and  this  present  record  forces  us  to 
that  conclusion,  the  evidence  must  show  ae- 
qulescence  by  Crosby  and  Hatcher  in  the 
collateral  agreement  and  a  waiver  by  thean 
of  the  other,  and  when  Hatcher  Instructed 
Stevenson  to  move  the  fence,  if  he  was  not 
aware  of  the  other  agreement,  and  did  not 
waive  by  his  acts  the  failure  of  the  Com- 
missioner of  the  General  Land  Office  to  ac- 
cept Twlchell's  survey,  he  would  not  be 
bound — waiver  Imports  knowledge  and  dr- 
cumstaoces  not  in  this  record.  This  discus- 
sion is  referable  to  the  matter  of  agreement 
only.  As  to  the  matter  of  acquiescence  after 
the  fence  was  moved,  the  testimony  shows 
correspondence  with  tbe  Commissioner  of 
tlie  General  Land  Office  in  regard  to  his  ac- 
ceptance of  the  survey  into  the  year  1909, 
and  this  suit  was  filed  in  September,  1911. 


It  is  not  incumbent  upon  us  to  diacnas  aoQul- 
escence  to  prove  agreed  boundary  or  acqui- 
escence distinct  of  itself;  we  hold  this  evi- 
dence insufficient 

We  have  concluded  to  reverse  and  remand 
this  cause  as  a  whole  without  intending  to 
disturb  tbe  judgment  previously  rendered  In 
the  cause  of  Geo.  B.  Lucas  v.  Geo.  G.  M<^r- 
tand  (No.  209)  156  8.  W.  1109,  on  the  docket 
of  this  court  We  disposed  of  that  cause  in 
accordance  with  the  field  notes  and  tbe  mat- 
ters there  presented,  and  it  can  take  care  of 
itself,  and  If  the  evidence  of  agreed  boundary 
Is  the  same  in  this  cause,  upon  another  trial, 
as  in  this  trial,  this  case  la  rananded  with 
instructions  to  render  a  judgment  in  aoeotd- 
ance  with  this  oidnion. 

Beversed  and  remanded. 


WBSTBBN  UNION  TEUDaBAPH  Ca  T. 

GLENN. 

(Court  of  Civil  Appeals  of  Texas.  AnyuUIOk 
Jan.  8,  1913.    Behearing  Denied 
May  17,  1913.) 

1.  TELSaBAPHS  AND  TBLBPnOHM  (|  66*)  — 

Delay  in  Delivkst  of  Manniflfi  NKfiri- 

GENCB— Evidence. 

In  an  action  for  delay  in  die  delivery  of 
a  message,  evidence  M4  to  support  a  finding 
that  the  delay  was  caused  by  the  negligence  q2 
tbe  company  and  not  by  act  of  God. 

[Ed.  Note. — V<a  other  cases,  see  Tele«rapbs 
and  Telephones,  Cent.  Dig.  H  61-63;  Dec  Dig. 

2.  Appeal  and  IBbbob     934*>— Evidence— 
ScFncncircT— Bkview. 

The  court  on  appeal  from  a  judgment  for 
plaintiff  will  view  the  evidence  in  the  fight 
most  favorable  to  the  judgment  when  consider- 
ing the  snffidency  of  the  evidence  to  support  it 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fg  S777-87S1.  8782 ;  Dec.  Dig. 
i  934.*] 

3.  TELBORAraa  AND  TXLBPHONS8  01  60^  66*) 

— Dbi^t  in  Deuvebt  OF  Mesbaoes—Nbo- 

UQENCE. 

The  failure  of  a  telegraph  company  to  de- 
liver a  message  received  for  transmiwdwi  at 
Santo,  Tex.,  at  8  p.  m.  January  14th  to  Claii«- 
mont,  Tex.,  until  11  a.  m.  January  16th,  es- 
tablishes a  prima  facie  case  of  negligence,  and 
the  company  has  tbe  burden  to  show  some 
cause  excusing  it,  and  a  mere  claim  that  die  de- 
lay was  caused  by  a  wire  being  down,  with  no 
excuse  for  such  condition,  does  not  excuse  the 
delay. 

[Ed.  Note.— For  other  cases,  see  Telegiaphs 
and  Telephones,  Cent  Dig.  IS  S3,  61-«3;  Dee. 

Dig.  H  kTSE*] 

4.  TELBaKAPHS  AND  TELEPHONES  ^  66*)  — 

Dbiat  in  Deuvekt  or  Mbssaqes— Liabil* 

XTT— Evidence. 

In  an  action  for  delay  in  the  ddivery  of  a 
message  announcing  the  death  of  plaintUTs 
brother-in-law.  thereby  depriving  plaintiff  and 
his  wife  of  the  opportunity  of  attending  the 
fnneral,  evidence  neid  to  justify  a  finding  thAt 
if  tbe  message  had  been  promptly  delivered 
they  would  have  attended  the  fuinal,  aothw 
ixing  a  recovery. 

[Ed.  Note.— For  other  eases,  see  TdegrK^M 
and  Telephones,  Gent  T)ig.  ii  ffl.-63;  Dee. 
Dig.  f  66.*! 
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Appeal  from  District  Onirt,  Kent  Otmnty; 
Jno.  B.  numuB,  Jadge. 

Action  br  B.  Lw  Olenn  agaluBt  the  Western 
Union  Xel^^nph  Company,  E^om  a  judg- 
ment tor  plalntUt,  defoidant  aiveals.  Af- 
flrmed. 

Ed.  J.  Hamner,  of  Sweetwater  (Geo.  H. 
FearoDB,  ot  New  York  City,  of  counsel),  for 
appellant  Hlggius,  Hamilton  &  Taylor,  of 
Snyder,  and  W.  P.  Blackburn,  of  Clalremont, 
for  appellea 

BUFF,  O.  J.  B.  li.  Glenn,  app^lee,  brons^t 
suit  against  the  aroellant.  Western  Union 
Telegraph  Company,  alleging  that  appellant 
failed  to  use  ordinary  diligence  In  the  de- 
livery of  a  message,  annonndng  the  death 
of  the  brother  of  an^^ee's  wife,  in  time 
for  her  to  attend  the  funeral  service  and 
burial  of  her  brother,  which  It  Is  aliased 
she  could  and  would  have  done.  The  appel- 
lant answered  by  graeral  denial  and,  Bmoag 
other  pleas,  alleges  that  from  and  aftw 
"B  o'clock  p.  UL,  January  14,  1012,  and  un- 
til 10:30  o'clock  a.  m.  January  16,  1912, 
reason  of  a  storm  and  blgh  winds  and  at- 
mospheiic  Influences  over  wbldk  dtfendant 
had  no  control,  the  «dres  of  this  defendant, 
over  whl(di  telegrams  had  to  be  transmitted, 
to  Jayton,  Tex^  were  down,  and  tdegrams 
could  not  be  dispatebed  over  them.  •  *  • 
^Hiat  It  used  mcwe  than  usual  and  ordinary 
diligence  in  the  endeavor  to  deliver  the  tel- 
egram in  question,  but  was  prevented  by  the 
act  of  God,  over  which  It  bad  no  control, 
and  therefore  relieved  ot  liability  in  law." 
j^pellant  does  not  plead  a  contract  limit- 
ing its  liability.  B.  G  Stewart  died  at  San- 
to, January  14,  1S12,  at  about  5  o'clock 
p.  QL,  and  T.  W.  Stewart  sent  to  appellee, 
B.  It.  Glenn,  the  following  tel^ram:  "Santo, 
Texas,  1/14/1812.  0^  B.  H  Glenn,  Claire- 
mont,  Texas.  Bidiard  died  five  o'clock  this 
p.  m.  T.  W.  Stewart"  Time  filed  6:28 
p.  m,  B.  O.  Stewart  was  the  son  of  T.  W. 
Stewart  and  brother  of  Mrs.  Ora  £«.  Glenn, 
the  wife  of  appellee,  and  was  known  and 
called  Richard.  The  agent  of  appellant  at 
Santo  knew  and  was  well  acquainted  with 
the  deceased,  his  tatlier  and  sister,  Mrs. 
Glenn,  as  well  as  ha  husband,  at  the  time 
of  fittng  the  tel^am  In  the  Santo  office. 
The  appellant  had  a  telegraph  vlre  from 
Santo  to  Jayton  in  Kent  county,  which  was 
about  19  miles  from  Clalremont  in  that 
county,  at  which  last  place  appellee  and  his 
wife  redded.  The  wlfo  was  postmistress  at 
that  place,  and  appellee,  her  husband,  was 
county  Judge  of  the  county  and  had  a  drug 
store  In  the  town.  There  was  a  tdephone 
from  Jayton  to  Clalremont  In  sending  the 
telegram  from  Santo  to  Jayton,  the  testi- 
mony of  file  agent  and  others  shows  that 
appdlant  through  Ite  agent  agreed  to  have 
the  message  commnnlcated  over  the  tele- 
lAone  from  Jayton  to  appellee  at  Clalre- 
mont There  were  no  charges  tor  such  serv- 


ices, as  tile  telephone  could  ^  used  tree 
those  having  bona  in  tiuAr  lAaoes  of  busl- 
neaa,  which  appellee  had  at  ttiat  time  and 
wlilcb  method  ot  cranmunlcatlon  the  agmts 
of  appellant  had  theretofore  used.  In  said- 
ing  the  message  it  was  first  to  send  to 
Dallas,  a  relay  office,  and  from  tiiere  send 
to  Wlcbita  Falls  and  relay  from  thero  to 
Jayton.  The  ordinary  or  usual  time  for 
transmitting  the  message  is  shown  to  have 
been  from  one  hour  to  two  hours.  If  it  had 
been  sent  In  the  usual  time,  appellee  should 
have  reodved  the  message  by  not  later  than 
8  o^dock  p.  m.  January  14,  1012.  Tlue  evi- 
dence shows  the  message  did  not  arrive  at 
Jayton  until  after  11  o'clock  a.  m.,  January 
16,  191Z  The  funeral  of  the  brother  was 
had  about  4  ot  S  o'clock  January  IS,  1012, 
at  Santo.  The  evidence  further  showB  that 
Mrs.  Olenn,  In  December,  1911,  was  called  to 
ttie  beddde  ot  her  brother,  when  sbe  re- 
mained for  some  days  until  she  was  re- 
quired to  return  to  her  children  and  on  ac- 
count of  her  duties  in  the  post  office,  but 
before  leaving  Santo  she  made  arrangements 
with  her  fatbmr  to  send  a  telegram  in  case 
ia  her  brother's  death,  as  she  desired  to  at- 
tend the  funeraL  This  the  father  prondsed 
and  sent  the  message  In  compliance  with  his 
agreement  to  do  so,  paying  the  durges  in 
fall  as  agoit  for  appellee.  In  order  to  reach 
Santo  from  CSalremont,  the  usual  and  cus- 
tomary way  Is  to  go  by  private  convince 
throu^  tlie  country  from  Gklremont  to 
Jayton— 16  milee— and  at  that  point  take  the 
Wichita  Valley  Bailroad  to  Stamford,  and 
thero  take  the  Texas  Central  to  Cisco,  and 
thero  take  the  Texas  ft  Padflc  to  Santo.  The 
Wichita  Valley  left  Jayton  gdng  east  to 
Stemford  at  2:30  or  3  o'clock  p.  m.  on  the  date 
of  the  tdegram.  There  was  only  one  train  a 
day  eadi  way  at  tiiat  time  over  that  road. 
Mrs.  Glenn  could  not  have  gone  by  Jayton 
and  the  Wichita  Vall^,  the  usual  route,  bad 
she  received  tHe  message  on  the  14th,  either 
at  7  or  8  o'clock  ih  m.  of  that  day  in  time 
to  have  attended  the  foneral  of  her  brother 
on  the  IBtb  at  4  or  6  o'clock  p.  m.  The 
other  route  was  to  go  to  Rotan  from  Clalre- 
mont, a  distance  of  some  36  miles,  and  thero 
take  the  Texas  Central  to  Cisco  and  then  via 
the  Texas  A  mdflc  Bailway  to  Santo.  The 
evidence  does  not  show  any  train  leaving 
Rotan  which  she  could  have  taken  and 
which  would  have  connected  with  the  ^xas 
&  Padflc  in  time  to  have  reached  the  fu- 
neraL The  next  route  would  have  been  to  go 
from  dairemont  via  Rotan  on  to  Sweetwa- 
ter, situated  on  the  Texas  ft  Padflc,  a  dis- 
tance p^ced  with  tbe  witnesses  from  TO  to 
77  miles.  The  evidence  shows  there  were 
three  or  four  trains  passing  dirou^  Sweet- 
water going  east  on  the  Texas  ft  Padflc 
Bailway,  passing  Santo ;  one  passing  Sweet- 
water at  9  o'dod;  at  n^t,  one  at  11:16  at 
night  one  at  8  o'dock  In  the  morning,  and 
one  at  10:40  a.  m.  This  last  train  the  tes- 
timony shows  did  not  stop  at  Santo.  The 
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testimony  furtber  shows  that  one  train  passed 
Santo  at  4  a.  m.,  one  at  2:20  p.  m.,  and  one  at 
4:20  p.  m.  on  the  15th  day  of  January,  1912. 

[1]  The  record  before  us  shows  that  the 
only  train  which  Mrs.  Glenn  could  hare 
taken  to  reach  Santo  In  time  for  the  funeral 
was  the  one  passing  Sweetwater  January 
15,  1912,  at  8  o'clock  a.  m.  Both  Mrs.  Glenn 
and  her  husband.  B.  L.  Glenn,  testified  that 
she  conld  and  would  have  attended  the  fu- 
neral had  the  message  been  received  on  time. 
The  testimony  shows  that  both  were  expect- 
ing the  message  and  had  perfected  all  ar- 
rangements for  Mrs.  Glenn  to  make  the  trip. 
Mrs.  Glenn  had  arranged  to  have  the  post 
office  properly  cared  for  during  her  absence 
and  for  a  lady  to  care  for  her  children  dar- 
ing that  time.  Her  husband  had  a  team 
ready  so  that  he  could  start  at  once  upon  re- 
ceipt of  the  tel^ram.  It  further  shows  that 
they  then  proposed  to  go  to  Jayton  if  the 
conditions  were  so  they  could  go  that  route; 
if  not,  then  they  expected  to  go  by  Rotan  and 
take  the  train  at  that  pcdnt  The  attorneys 
contend,  and  in  so  far  as  the  record  shows 
in  this  case  seem  to  indicate,  that  the  train 
appellee  was  expecting  to  take  at  Rotan  bad 
'been  annulled  or  discontinued ;  but  that  tact 
was  not  tben  known  to  appellee.  He,  upon 
the  trial,  says,  however,  he  would  have  gone 
to  Sweetwater;  that  he  would  have  driven 
to  Botan  with  his  team  and  buggy  and  there 
obtained  another  team  and  proceeded  to 
Sweetwater  and  could  and  would  have  ar- 
rived at  Sweetwater  in  time  to  have  taken 
the  8  o'clock  train.  There  was  a  livery 
stable  at  Rotan  where  he  could  have  ob- 
tained a  team,  and  that  he  certainly, would 
have  taken  bis  wife  to  the  train  in  time  for 
the  funeral.  He  would  have  had  abont  12 
hours  In  which  to  make  the  trip  from  Clalre- 
mont  to  Sweetwater.  The  evidence  shows 
there  was  some  rough  road  and  some  sand 
and  that  it  wonld  have  been,  a  dUBcnlt  -and 
hard  trip  in  the  night  There  -Is  Bome  teatl- 
mony  that  be  could  have  gone  through  In  an 
automobile,  but  the  evidence  abowa  appellee 
did  not  own  one,  and  that  there  was  no 
garage  at  CSairemont,  and  Uiat  none  were 
for  hire  at  that  place.  There  was  telephone 
communication  between  Clairemont  and  Ro* 
ten  and  between  Botan  and  Sweetwater  and 
Olalremont  and  Sweetwater.  The  testimony 
of  HcKnlgbt,  the  agent  of  appellant  at  Jay- 
ton,  l8  to  the  efTect  that  after  SiSO  p.  m., 
January  14,  1912,  the  wires  were  down, 
somewhere  east  of  Jayton,  and  that  he  aup- 
posed  they  were  broken  or  disconnected,  and 
another  agent  at  Wichita  Italia  testified  to 
the  aame  effect  There  la  no  evidence  show- 
ing where  the  wire  was  Inwken  or  discon- 
nected or  bow  the  same  was  so  broken  or 
disconnected.  There  Is  no  evidence  of  any 
storm  or  tal^fh  winds  which  caused  the  break 
or  of  any  natural  force  over  whidti  appellant 
had  no  oontxol,  whldi  caused  It  The  parties 
repairing  It,  If  It  was  repaired,  did  not  tes- 
tify and  there  is  nothing  In  the  record  show- 


ing any  each  break  except  the  two  agents, 
who  testified  to  certain  tests  made  by  them 
of  the  wires  from  their  reqtectlTe  offlees  and 
so  ascertaining  the  break  or  disconnection. 
The  message  in  question  was  received  at 
Jayton  January  18,  1912,  a  little  after  11 
o'clock  a.  m.,  and  was  by  the  agent  at  that 
point  immediately  phoned  over  to  Mrs.  Glenn 
at  Clairemont  Appellee  Glenn  testified  that 
on  the  IGtb  of  January  he  went  to  Jayton 
on  business  and  while  there  the  agent  band- 
ed him  the  message  and  upon  his  inquiring 
of  the  agent  McKnlght  what  had  caused  tbe 
delay,  Uie  agent  replied  he  hardly  knew  why 
it  was.  He  could  give  no  definite  answer 
why.  "He  made  a  remark  about  delivering 
tbe  message  upon  recdpt  there,  but  as  to 
why  it  did  not  readi  his  office  earlier  be 
did  not  know  positively.  I  asked  him  if  he 
was  using  the  wires,  and  be  said  they  w^e. 
He  stated  at  the  time  that  the  wires  had 
been  v^  busy  In  heavy  use  and  demand 
from  the  railroad  operators  at  Spur,  through 
here." 

The  case  was  tried  before  the  judge  of 
tbe  court  below  without  the  intervention  of 
a  jury.  Upon  tbe  above  facts  be  raidaed 
Judgment  for  $600  for  appellee,  against  ap- 
pellant It  is  Insisted  that  the  court  was 
In  error  In  rendering  judgment  against  ap- 
pellant for  the  reason  that  the  evidence 
shows  tbe  wires  were  down  at  the  time  the 
message  was  received  for  transmission.  It 
will  be  noted  that  the  message  was  recdTed 
at  the  Santo  office  at  6:28  p.  nu,  and  Mc- 
Knlght saya  he  found-  the  wires  w«re  down 
at  5:30  p.  m.,  two  minutes  after  tbe  recep- 
tion at  Santo.  Arawllant  does  not  show 
where  they  were  down,  or  the  extent  of  the 
Injury,  l^ila  was  clearly  within  tbe  pror- 
Ince  and  power  of  appellant  to  hare  sbown 
if  snch  was  thetr  condition.  Appellee  shows 
on  tbe  day  tbe  message  was  rec^ved  at  Jay- 
ton the  witness  did  not  claim  the  cause  of 
the  delay  to  have  been  from  the  fact  that 
the  wires  were  down,  but  attributed  It  to 
the  heavy  use  of  the  wires  by  tbe  railroad 
employAi,  and  asserted  tbe  wires  were  tben 
In  use.  ^nils  witness  does  not  deny  that  be 
bad  tbe  conversation  with  appellee,  tmt  says 
he  does  not  recollect  just  what  vnu  aald. 
We  think  there  was  testimony  from  which 
the  court  could  bare  found  the  delay  was 
not  caused  by  the  wires  bdng  down  and 
that  they  In  fact  v&ee  not  dovra.  as  asaated 
by  app6Uant 

[2]  The  evidence  should  be  viewed  Hn  tbe 
ll^t  most  fuTorable  to  the  ju^ment  and  in 
dsAng  BO  we  must  conclude  the  appellant  was 
negligent  in  the  transmission  of  tbe  mes- 
sage and  that  Ite  wires  were  not  down.  It 
they  were  down,  there  Is  nothing  to  show 
they  were  so  by  the  act  of  God  or  any  force 
over  which  appellant  bad  no  omitnd.  It  ttiey 
were  in  tact  down,  tbere^ls  nothing  ebowUig 
that  they  were  not  so  from  tbe  negligence  of 
aKKllant 
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Kt  out  in  this  case  made  a  prima  facte  case 
of  negUgence,  and  the  burden  rested  on  ap- 
pellant to  show  some  caase  excusing  it  The 
mere  claim  that  the  delay  was  caused  by 
the  wire  being  down,  with  no  excuse  of- 
fered for  this  condition,  we  think  will  not 
excuse  the  delay  from  8  o'clock  p:  m.  Janu- 
arr  14th  to  11  o'cloiA  a.  m.  January  16tlL 
W.  U.  Tel.  Ca  V.  Boacbell,  28  Tex.  GIt.  Avp- 
23,  67  S.  W.  159:  W.  U.  Tel.  C!o.  v.  Sheffield, 
71  Tex.  670;  10  S.  W.  7S2,  10  Am.  St  Bep. 
790:  W.  U.  TeL  Go.  Sbaw,  S3  Tex.  CIt. 
App.  39S,  77  S.  W.  488.  It  should  be  Stated 
ttuit  anxBllee's  InitialB  are  B.  Ll;  ttiat  the 
menage  filed  with  the  agent  at  Santo  was 
addressed  to  B.  L.  Glenn.  When  leodved 
at  Jayton  the  address  was  changed  flrom  B. 
I*  to  B.  B.  The  facts  diow  that  appellee 
was  known  at  Jayton  by  die  ivent  at  that 
point,  and  that  appellee  receiTed  fright  from 
the  railroad  office  where  the  agent  was  .  at 
woi^,  and  tliat  he  transacted  business  with 
the  agent.  The  tacts  further  diow  that  the 
message  waa  phoned  over  to  Clairemont  to 
Mrs.  B.  B.  Glenn.  The  change  in  the  ad- 
dress may  hare  contributed  to  the  delay. 
It  was  at  least  calculated  to  do  so.  While 
the  agent  testlfles  that  lie  did  not  receive  It 
at  Jayton  until  the  16th  and  that  he  phoned 
it  to  Mrs.  Glenn  at  once,  tlie  trial  court  does 
not  appear  to  hare  idaced  mn<A  faith  in  his 
testimony,  and  we  might  conclude  that  this 
change  in  the  inlUale  was  found  by  the  trial 
court  to  have  occasioned  the  delay  and  that 
appellant  was  negligent  in  so  transmitting 
the  message.  W.  U.  TeL  Co.  t.  Hines,  22 
Tex.  ClT.  App.  315,  54  S.  W.  627:  W.  U. 
Tel.  Co.  T.  Tobin,  56  S.  W.  540. 

[41  It  Is  strenuously  urged  that  there  was 
no  evidence  in  the  case  from  which  the  trial 
court  could  have  found  that  appellees  could 
and  would  have  arrived  in  time  for  the  fu- 
neral of  her  brother  had  the  message  been 
delivered  to  appellee  at  tne  time  It  should 
have  been  by  the  exercise  of  ordinary  dili- 
gence. This  question  we  must  confess  has< 
given  US  considerable  trouble  to  resolve  in 
favor  of  the  court's  judgment  However,  tak- 
ing into  consideration  the  anxiety  of  the 
sister  to  be  at  the  funeral  of  her  brother, 
the  fact  that  she  had  been  with  him  for  sev- 
eral days  during  his  last  illness  and  only 
left  him  to  return  to  ber  children,  and  the 
care  she  had  taken  to  have  an  immediate 
message  sent  to  her  In  case  of  his  death, 
and  the  promise  which  she  exacted  to  do 
80.  together  with  the  fact  that  she  and  her 
husband  were  expecting  a  message  and  made 
every  preparation  for  her  to  make  the  trip, 
we  think  must  have  had  great  weight,  and 
properly  so,  with  the  trial  Judge  In  conclud- 
ing that  the  appellee  not  only  would  but 
could  have  made  the  trip  In  time.  The  Jour- 
ney across  from  Clairemont  to  Sweetwater 
1b  shown  to  have  l>een  a  dISlcult  and  bard 
one  and  that  perhaps  at  the  time  that  partic- 


ular trip  was  not  in  contemplation  of  the 
appellee  However,  we  are  not  prepared  to 
say  as  a  matter  of  law  that  there  was  no 
testimony  authorizing  the  trial  Judge  to  find 
that  appellee  and  wife  would  and  could  have 
made  the  trip.  We  think  there  are  facts 
and  evidence  which  support  the  Judgment 
From  reading  the  record,  we  might  be  im- 
pressed at  this  distance  that  aacix  a  trip  was 
Improbablfc  We  do  not  think,  however,  we 
ought  to  say  as  a  matter  of  law  the  court 
had  no  fact  upon  which  his  Judgment  could 
be  rendered.  He  saw  and  beard  tb»  wit- 
nesses and  could  better  than  we  form  a  coi> 
rect  conclusion  as  to  the  conditions,  proba- 
bilities, and  improbabilities. 

We  find  no  such  error  In  the  case  as  will 
wa'Hant  us  in  reversing  the  Judgment  of  the 
trial  court  and  It  Is  therefore  affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  ▼. 
HAILETT. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
April  26, 19lS.  Rehearing  Denied 
May  10, 1913.) 

1.  Oabbiebs  fS  408*)— Loss  OF  Pabbxhoeb'S 

BAGOAQE— MEABUaS  OF  Dauaoes. 

The  measure  of  damages  for  the  loss  of  bag- 
gage, consisting  of  wearing  apparel  of  the  pas- 
senger, IB  the  value  thereof  at  the  time  of  the 
loss,  determined  by  coDsidering  the  cost  of  the 
articles,  the  extent  of  their  use,  and  their  con- 
dition at  the  time  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1557-1571;  Dea  Dig.  |  406.*] 

2.  Appeal  ano  EUob  (|  216*)— InsTBUonoHS 

—Requests. 

An  instruction  that  the  measnre  of  dam- 
ages for  the  lo9S  of  baggage,  consistlDg  of  wear- 
ing apparel  of  the  passenger,  was  such  an 
amount  as  the  jury  should  determine  from  the 
testimony  to  be  the  value  of  the  trunk  and  the 
contents  thereof  on  the  day  of  the  loss,  was  cor- 
rect as  far  as  It  went,  and  the  carrier  failing  to 
request  any  amplification  thereof  by  spedal 
charge  could  not  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  De&  Dig.  1  216;*  Trial,  Os&t  Dig.  | 
640.] 

3.  Cabbibbb  (I  40S*)  —  Ixws  of  BAaOAGB  — 
Measure  of  Dauages— EvinxnoB— Aouisbi- 

BILITT. 

A  carrier  sued  for  Iosb  of  barrage,  consist- 
ing of  wearing  apparel  ot  a  passenger,  may  not 
prove  that  the  articles  bad  a  manet  value  as 
BPcoadhand  articles  and  prove  secondhand  value. 

[Ed.  Note.— For  other  cases,  sea  Carriers, 
Gent  Dig.  ||  1657-1571;  Dee.  Dig.  |  408.*] 

4.  CoifUEBCB  (I  8*)— IlVTERSTATB  ComfCBCB— 

Regulation  bt  Conobess— Exclubiveness. 
The  laws  of  Congress  regulating  interstate 
commerce,  and  the  coDstructlon  placed  thereon 
by  the  federal  courts,  are  exclusive,  and  con- 
flicting state  regulations  must  give  way. 

[Ed.  Note.— For  other  cases,  see  Commeroe, 
Cent  Dig.  I  6;  Dec  Dig.  {  &*] 

6.  CABBIEBS  (i  406*)— PaaeBHOEBB—BAQOAOB 

— lAABILITT. 

An  interstate  carrier  Issuhig  a  baggage 
check  which  limits  the  value  thereof  unless  a 
greater  value  is  given  and  an  excess  baggage 
rate,  provided  for,  paid,  as  declared  by  its  rules 
approved  and  promulgated  by  the  Interstate 
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Commerce  CbmmtBsfoii,  Id  accordaoce  with  the 
Cflrmack  Amendment  (Act  Jane  29,  1906^  e. 
8591,  S  7,  84  Stat,  tm  [U.  S.  Comp.  St  Supp. 
1911,  p.  13U7J)  to  tbe  Interstate  Commerce  Act 
(Act  Feb.  4,  1887,  c.  104.  I  20,  24  SUt  386 
[U.  S.  Comp.  St.  1901,  p.  Sl69]),  thereby  limits 
Its  liability,  and  the  mere  fact  that  the  pat- 
seoger's  trunk  was  actnaUy  received  and  deliv- 
ered to  him  does  not  make  the  contract  for 
transportation  and  delivery  any  the  less  an 
Interstate  transaction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1544-1M9;  Dec  Dig.  8  405.*] 

6.  Gabbibrs  (S  408*)— Loss  of  BAaaAOM-^Ao- 

TXONS— E  VI DENCE— ADMISSIBILTIT. 

A  carrier  sued  for  the  loss  of  baggage  con- 
risting  of  wearing  apparel  of  ■  passenger  may 
not  show  that  the  passenger  was  a  gambler  and 
had  in  his  trunk  in  addition  to  the  wearing 
apparel  a  complete  gambler's  outfit;  the  pas- 
aeiuer's  morals  or  character  being  in  issue  only 
M  far  as  related  to  the  truth  of  his  testimony 
concerning  the  existence,  ownership,  and  value 
of  the  articles  sued  for. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1557-1571;  Dec.  Dig.  (  408.»] 

7.  Witnesses  ({  336*)— Iufeaohmxitt— G^n- 

XBAL  RBPDTATION. 

Where  a  party  testifies  in  his  own  behalf, 
the  adverse  party  may  to  impeach  his  credibility 
assail  bis  general  Eepatation  for  truth  aod 
veracity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  |  U12;  Dee.  Dig.  {  836.*] 

Appeal  from  District  Court,  Dallas  Ootuity; 
J.  C.  Roberts,  Judge. 

Action  by  T.  B.  Halley  against  the  Mis- 
souri, Kansaa  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plafntUC,  de- 
fendant appoila-  Reversed  and  remanded 
In  part  and  afflrmed  In  part 

Alex.  8.  C<^  and  Lawtber  &  Pope,  all  of 
DaUas,  for  appellant  GlbBon  &  Callaway, 
of  DaUaa,  for  appellee. 

RASBURY,  J.  In  this  case  appellee  sued 
appellant,  alleging  that  he  purchased  from 
tbe  Missouri,  Kansas  &  Texas  Railway  com- 
pany, at  its  office  In  Oklahoma  City,  Okl.,  a 
railroad  ticket  entitling  him  to  transporta- 
tion for  himself  and  bis  baggage  from  that 
point  to  Dallas,  Tex.,  and  that  api>ellant, 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  Is  a  connectli^  line  of  said  initial 
carrier  and  as  such  received  said  baggage 
from  tbe  initial  line  and  failed  to  deliver 
same  to  appellee.  The  baggage  was  alleged 
to  consist  of  a  tninic  and  its  contents  of  tbe 
value  of  $607.35.  Judgment  for  said  amount 
was  prayed,  etc.  Appellant,  as  applicable 
to  the  issues  Involved  In  this  appeal,  by  its 
answer  averred  that  appellee  for  a  fare  paid 
became  a  passenger  at  said  Oklahoma  City 
upon  a  connecting  line,  bis  destination  being 
Dallas,  Tex.,  but  that  under  tbe  baggage  rules 
and  regulations  then  In  force  concerning 
the  carriage  of  passengers  and  their  baggage 
between  said  points  approved  and  promul- 
gated by  the  Interstate  Commerce  Commis- 
sion of  the  United  States,  and  posted  in  the 
depot  at  Oklahoma  City  In  compliance  with 


the  orders  of  aald  Commlaslon  and  of  wlilch 
appdlee  bad  notice  it  was  provided,  among 
other  things,  that,  "Unless  a  greater  snm  Is 
declared  tbe  passenger  and  diarges  paid 
for  increased  valuation  at  thne  of  delimy 
to  carrier,  tbe  valne  of  baggi^te  bfiHonglng  to 
or  checked  for  an  adult  passengiv  sball  be 
deemed  and  agreed  to  be  not  in  excess  of  one 
hundred  dollars,  and  ralne  ot  tfte  baggage 
belonging  to  or  cbecked  for  a  cblld  travel- 
ing on  a  balf  ticket  sball  be  deemed  and 
agreed  to  be  not  in  excess  of  tttj  doUars 
(150.0(9.  U  paasoigw,  at  the  time  of  diet- 
ing baggage,  declares,  accinrdlng  to  tbe  Conn 
prescribed,  a  greater  value  tban  one  bandied 
dollars  ^00.0(9  for  an  adult  and  fifty  dol- 
lars ^50.00)  for  a  child,  eacb  one  bnndred 
dollars  (¥100.0(V)  In  value,  or  fraction  thereof, 
above  such  allowance  will  be  diarged  for  at 
ten  (10)  per  c^t  of  tbe  excess  b^gage  rate 
per  bnndred  (1(M^  pounds,  for  Uie  distance 
carried.  The  wii«<m^tm  rate  will  be  tai  (10) 
cents  pw  bundled  dollars  <|100.00)  and  the 
ttdmimum  cdiarge  for  Increased  valuation 
twenty-five  cents  (25  cents)."  After  pleading 
the  quoted  rules  and  r^iilationa,  appelant 
furthw  averred  that  aiHpdlee  did  not  in  com- 
pliance witb  said  rulee  make  tbe  declaration 
that  bis  baggage  was  of  a  value  greater  than 
that  adopted  as  a  basis  of  valuation,  nor  pay 
the  diai^  for  such  increased  valuation,  and 
that  in  the  abs^ce  of  an  express  declaration 
to  that  effect  appellee  could  not  recover  more 
than  $100.  Appellant  also  pleaded  Its  receipt 
of  the  trunk  from  tbe  connecting  carrier,  aud 
subsequent  deUv^y  to  appellee.  In  reply  to 
the  foregoing  answer  appellee  specially  de- 
murred to  that  portion  of  the  same  which 
set  out  said  baggage  rules  and  regulations, 
because  Immaterial,  irrelevant,  and  constitut- 
ing no  defense  to  appellee's  cause  of  action. 
The  demurrer  was  sustained  and  said  portion 
of  the  answer  stricken  from  tbe  record. 
Upon  trial  before  tbe  Jury  appellee  recovered 
$400,  Judgment  was  entered  accordingly,  and 
from  which  this  appeal  Is  perfected. 

The  evidence  upon  tbe  trial  and  the  find- 
ing of  the  Jury  therefrom  warrant  the  follow- 
ing conclusions  of  fact:  Appellee  purtOiased 
a  ticket  In  Oklahoma  C^ty,  Okl.,  from  that 
point  to  Dallas,  Tex.,  from  the  agent  of  tbe 
Missouri,  Kansas  &  Texas  Railway  Company, 
a  connecting  line  of  the  appellant,  Missouri, 
Kansas  ft  Texas  Railway  Comimny  of  Texas, 
and  upon  that  ticket  checked  his  trunk  to 
Dallas,  Tex.  The  check  issued  by  the  orig- 
inal carrier  and  which  evidenced  appellee's 
ownership  of  the  trunk  had  Indorsed  thereon: 
"This  duplicate  check  Is  to  be  given  the  pas- 
senger who  must  present  it  for  baggnge  im- 
mediately upon  arrival  at  destination,  to 
avoid  charges  for  storage.  Unless  a  greater 
sum  Is  declared  by  the  passenger  and  charge 
paid  for  increased  valuation  at  time  of  de- 
livery to  carrier,  the  valuation  of  baggage 
cbecked  hereon  sball  be  deemed  and  agreed 
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to  be  not  In  excess  of  $100.00  for  the  whole 
ticket  and  $60.00  for  a  half  ticket"  The 
trunk  was  In  fact  delirered  by  the  Initial 
line  to  appellant  and  by  appellant  delivered 
to  Its  officers  at  Its  station,  in  Dallas,  Tex. 
Apptilant'e  agents  failed  to  deliver  the  trunk 
to  appellee  when  demanded.  The  contents 
ot  the  tnmk  consisted  of  the  personal  wear- 
ing apparel  of  appellee,  except  as  hereinafter 
particularly  mentioned. 

[1»2]  Aiw)eUant  fltst  cwnplalns  of  the 
court's  charge  wherein  the  court  Instructed 
the  Jnzy  tbat  If  anwUee  was  entitled  to  re- 
cover at  all  the  measore  of  bis  damages  was 
such  an  amount  as  they  should  determine 
from  the  testimony  to  be  the  value  of  the 
trunk  and  its  contents  the  day  of  its  conver- 
sion or  loss  by  app^ant  Appellant  con- 
tenda  the  charge  as  given  was  erroneons  for 
the  reason  that  the  true  measure  of  damages 
In  snch  cases  Is  the  market  value  of  the 
trunk  and  Its  contents  on  the  date  of  Itir  con- 
version or  loss.  The  measure  of  damages 
for  Injury  or  damage  to  household  fnmltnr^ 
wearing  apparel,  etc.,  has  been  repeatedly 
stated  by  the  appellate  courts  of  this  state 
to  be  the  difference  in  the  actual  value  of  the 
same  just  prior  to  the  damage  or  injury 
and  the  actual  value  thereof  Just  subsequent 
thereto;  and  that  the  proper  method  of  ar- 
riving at  their  value  at  the  time  of  the  in- 
jury or  damage  is  to  take  into  consideration 
the  cost  of  the  articles,  the  extent  of  their 
use,  whether  worn  or  out  of  date,  and  their 
condition  at  the  time,  etc.  Wells  Fargo 
Express  Co.  v.  Williams,  71  S.  W.  314 ;  Rail- 
way Company  v.  Seale.  28  Tex.  Civ.  App.  364, 
67  S.  W.  437;  Benedict  v.  HaUway  Company, 
91  S.  W.  811;  Railway  Company  v.  Smythe, 
66  Tex.  av.  App.  557,  119  S.  W.  892;  Ball- 
vray  Company  v.  mcholson,  61  Tex.  550; 
Railway  Company  v.  Colquitt  (Sup.)  9  S.  W. 
eOS;  Barker  v.  Lewis,  Storage  &  Trans.  Co., 
78  Conn.  198,  61  Aa  363,  S  Ann.  Gas.  889, 
and  note.  And  we  think  it  clear  that  the 
measure  of  damages  recoverable  for  similar 
articles  In  case  of  conversion,  loss,  or  appro- 
priation would  be  the  actual  value  of  the 
same  at  the  time  of  such  conversion,  loss,  or 
appropriation;  such  value  to  be  arrived  at 
in  the  manner  we  have  just  stated.  While 
the  charge  of  the  court  does  not  tell  the  Jury 
that  the  actual  value  of  the  articles  may  be 
recovered,  but  In  lieu  thereof  confines  the 
jury  to  the  value  of  the  same,  a  term  favor- 
able perhaps  to  appellee,  and  while  it  omits 
to  state  the  manner  by  which  snch  value  may 
be  arrived  at,  appellant  neverthelees  makes 
no  complaint  on  that  score,  noir  did  it  request 
any  ampliflcati<m  thereof  by  special  charge, 
Bxuif  the  charge  being  correct  aa  ftir  as  St 
went,  the  assignment  presents  no  error. 

[t]  Neith^  would  It  have  been  correct,  as 
mgeA  by  awellant,  to  have  pnmltted  its 
witness  to  tertlfy  tbat  the  arttelee  had  a 
market  value  as  secondhand  articles,  and  to 
Xffove  such  secon^band  Ttlne^  since  to  do  so 


would  have  served  the  purpose  of  establish. 
Ing  a  measure  of  recov^  at  variance  with 
the  settled  rule  In  snch  cases.  As  said  in 
Wells  Fargo  Express  Co.  v.  Williams,  supra: 
"Such  a  value  would  depend  largtiy  on  con- 
siderations which  would  have  nothing  to  dA 
with  the  intrinsic  value  of  the  articles,  or 
their  actual  worth  to  the  owner." 

[4,  B]  The  third  asslgmnent  of  error  com- 
plains of  the  action  of  the  court  In  sustain- 
ing the  special  demnrm-  of  the  appellee  to 
that  portion  of  the  answer  setting  out  the 
baggage  rules  and  regulations  promulgated 
by  tbB  Interstate  Gommerce  Gommissloii; 
and  the  fourth  aaslgnmait  complains  of  the 
rtfnsal  of  the  cotirt  to  permit  It  to  prove 
under  said  allegation  the  approval  and  pro- 
mulgation by  the  Interstate  Onnmarce  Oom- 
miaslon  of  the  said  roles  and  to  prove  by 
the  witness  Strldey  that  the  same  were  kept 
on  ffle  In  the  ttcket  office  <jt  the  initial  car- 
rlw  In  <Hdahmna  Gl^  and  notice  thereof 
posted  in  said  office  In  view  of  any  one  de- 
siring to  read  the  same;  and  by  authority 
of  said  assignmoits  asserts  the  proposition 
that  the  Act  ot  Congress  of  June  29, 1906, 
c.  3591,  8  7,  34  Stat  593  (U.  S.  Gomp.  St 
Supp.  1911,  p.  1307),  commonly  and  conven- 
iently known  as  the  "Garmack  Amnidment," 
under  authority  of  which  the  Interstate  Com- 
merce Oommisslon  approved  and  promulgat- 
ed tbe  rules  and  regulations  stricken  from 
appellant's  pleading  and  proof  thereof  ex- 
cluded on  objections  by  appellee,  appellee 
could  recover  only  the  amount  therein  agreed 
upon  as  the  value  of  said  baggage  in  the  ab- 
sence of  any  declaration  fixing  a  greater 
value  on  the  contents  of  the  trunk.  Under 
tbe  law  of  this  state  it  Is  well  settled  that 
common  carriers  cannot  by  inserting  such 
conditions  In  Its  bills  of  lading,  receipts,  eta, 
Umlt  the  shipper  In  case  of  loss,  damage,  or 
destmction,  to  values  therein  "agreed"  on 
or  "declared,"  but  must  pay  the  actual  value 
or  the  market  value  as  may  be  determined 
by  the  rule  of  the  state  as  applied  to  the 
article  lost,  damaged,  or  destroyed.  It  Is  as 
well  settled  that  Congress  may  regulate  com- 
merce between  the  states,  and  when  laws 
are  passed  by  Congress,  and  the  construction 
placed  thereon  by  the  federal  courts  Is  in 
confiict  with  the  state  laws  and  the  con- 
struction of  its  courts,  the  rule  in  the  states 
must  yield,  since  when  Congress  does  assume 
the  control  of  such  matters  its  rights,  pol- 
icies, laws,  and  the  construction  placed  there- 
on by  the  federal  courts  having  jurisdiction 
Is  exclusive.  The  citation  of  authority  in 
either  case  is  unnecessary.  In  the  Instant 
case  It  Is  undisputed  that  the  ahlpmoit  of 
the  trunk  was  from  a  pc^t  In  the  state  of 
Oklahoma  to  a  point  in  tbe  state  ot  Texas, 
and  henoe  an  hit^tate  transaction.  By  tbe 
answer  of  the  appellant  It  was  nrged  that 
acting  under  the  Garmack  Amendment  the 
Interstate  Gommeroe  Commission,  whose 
duty  and  fonetbm  1%  among  otber  things,  to 
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aivrove  or  inromn^ta  rules  and  r^olaUons 
concemlns  tbe  tmnsportatlon  of  tbe  baggage 
of  passengers  on  railroad  Upes,  bad  ap- 
proved and  promulgated  the  rules  and  reg- 
nladons  set  out  In  the  pleading  referred  to 
b7  us  In  another  place.  It  not  being  disput- 
ed that  app^ee  was  an  Interstate  passenger, 
It  seems  clear  to  us  that  appellant  was  en- 
titled to  plead  and  prove  that  the  Int^tate 
Commerce  Oommlsslon  bad  In  ftict  approved 
and  promulgated  the  rules  and  regulattons 
set  out  in  the  appdlant'8  answer  for  tbe  rea- 
son that  the  Suprone  Court  of  the  United 
States  has  by  recent  dedslons  upheld  and 
enforced  limitations  upon  tbe  amount  recov- 
erable in  similar  cases  when  the  pass^iger 
falls  to  declare  the  vslne  of  the  artlfde  trans- 
ported. 

The  case  of  Adams  Eiipress  Oo.  v.  Oon- 
Inger,  226  U.  S.  491,  88  Snpv  Gt  148.  67  Ll 
Ed. — ,  is,  to  our  oidnlon,  decisive  ot  the 
Issue  we  are  discussing.  In'that  case  C^on- 
Inger  delivered  to  the  express  company  In 
Cincinnati,  Ohio,  a  pa<^ge  cmitalnlng  a 
diamond  ring  of  the  value  of  $126,  consigned 
to  a  customer  In  Augusta,  Ga.  The  ring  was 
never  delivered,  and  Oronlnger  sued  for  the 
value  of  same  and  recovered  vradlct  few 
$187.62,  which  represmted  the  value  at  the 
ring  and  Interest  The  express  company  an- 
swered the  demand  for  Judgment  the  plea 
that  the  shipment  waa  interstate  conunerce 
frithin  the  law  enacted  by  Oongresa  and  that 
it  had.  In  obedience  to  owtaln  rules  pre- 
scribed by  the  Interstate  Oommeroe  Oommla- 
aion,  filed  certain  sdiedules  of  rates  for  tlie 
traniq>«»rtatlon  of  articles  by  exin«8S  between 
CSnclnnatl  and  Augusta,  which  provided, 
among  other  mattersi  that,  if  the  shipper 
failed  to  declare  the  actual  value  of  the 
article  shipped,  the  rate  to  be  diarged  would 
be  based  upon  a  value  oS  $60,  and  that  tba 
tAU  of  lading  Issued  to  Oonli^:er  provided 
that  tbe  express  company  should  be  liable 
for  no  greater  sum  than  $60,  unless  a  great- 
er value  was  declared  by  tbe  shipper  and 
the  Increased  rate  laOTided  for  the  greater 
value  paid  by  the  shipper.  The  court,  after 
elaborate  discussing  the  exclusive  rl^ 
of  the  federal  government  to  regulate  all 
phases  of  Interstate  commerce  and  the  lia- 
bility of  common  carriers  under  the  Oarmack 
Ameodment  and  the  conflict  between  state 
and  federal  regulations  with  r^erenoe  to 
sutih  liability,  takes  op  tbe  quatlon  of  the 
right  of  sach  common  carriers  to  Umlt  their 
liability  by  requiring  the  shipper  to  state 
the  value  of  the  article  shipped.  The  court 
say:  "We  come  now  to  the  qnestlon  of  tbe 
validity  of  tile  provtsion  in  the  rec^pt  or 
biU  of  lading  limiting  llablUty  to  the  agreed 
value  of  ^BO,  as  shown  therein.  This  limit- 
ing dause  Is  In  tiiese  words:  'In  oonsidow- 
tton  of  the  rate  charged  for  carrying  said 
IHoperty,  wbi^  Is  regulated  by  the  valiw 
thereof,  and  Is  based  opcm  a  valuation  of 
not  exceefflng  $60.00  unless  a  greater  value 
Is  declared,  the  shipper  agrees  that  the  value 


of  said  pnqpmQr  Is  not  more  tiian  ^.04^  un- 
less a  greater  value  Is  stated  bw^  and 
that  the  company  shall  not  be  liable  In  any 
event  for  more  than  tbe  value  so  stated,  nor 
for  more  than  $60.00  if  no  value  Is  stated 
herein.'  The  answer  states  that  tiie  sched- 
ules wbid)  the  express  company  bad  filed 
with  the  Interstate  Oommerce  OHnmlssIon 
showed  rates  based  upon  valuations;  and 
that  tbe  lawful  and  established  rate  fwsueh 
a  sblpm^t  as  that  made  by  the  plaintiff 
from  Ctndnnati  to  Augusta,  having  a  valne 
not  in  excess  of  $60,  was  26  ooita,  while  for 
the  same  package,  if  its  valne  had  be«i  de- 
clared to  be  $126,  the  amonnt  fbr  whkb  the 
plaintiff  8008  as  the  actoal  value,  the  lawful 
diarge^  according  to  the  rate  filed  and  pub- 
lished, would  have  been  66  centSL  It  Is  tui- 
tber  avored  that  the  package  was  sealed, 
and  its  contents  and  actual  value  unknown 
to  the  defendant's  agent.  That  no  Inqnlry 
was  made  as  to  the  actual  value  is  not  vital 
to  the  fairness  of  the  agreement  In  this  cases. 
The  reo^pt  which  was  accepted  showed  that 
the  charge  made  was  based  upon  a  valuation 
of  $60  unless  a  greater  value  should  be 
stated  therein.  The  knowledge  of  the  ship- 
per that  the  rate  was  based  upon  the  valne 
is  to  be  presumed  from  tbe  terms  ot  the  bill 
of  lading  and  of  the  published  sdiedules 
filed  witli  tbe  Oommlsslon.  That  presump- 
Moa  Is  strragthened  by  the  fact  fliat  across 
the  top  of  this  bill  <rf  lading  there  was  this 
statemoit  in  bold  iTPe:  This  company's 
charge  Is  based  upon  the  value  of  the  prop- 
erty, whldk  must  be  declared  by  tbe  ship- 
per.*" Proceeding,  the  court  further  say: 
"That  a  common  carrier  cannot  exempt  him- 
self fnnn  liability  for  his  own  negli^ice  w 
that  of  hla  servants  Is  elementary.  •  •  • 
The  rule  of  the  oommcm  law  did  not  limit 
his  llablUty  to  loss  and  damage  doe  to  his 
own  negUgmce,  or  that  of  his  aenrants. 
That  rule  went  beyond  this,  and  he  waa 
liable  for  any  loss  or  damage  which  resulted 
from  human  agency,  m  any  cause  not  the 
act  of  Ood,  or  the  public  enemy.  But  the 
rigor  of  this  liability  might  be  modified 
tiirough  any  fair,  reasonable,  and  Just  agree- 
ment with  On  shipper  whldi  did  not  Include 
exemption  against  the  negligence  of  the  car- 
rier or  his  servants:  The  Inherent  ri^t  to 
receive  a  compSDsatlon  commmsnrate  with 
the  risk  Involved  the  right  to  protect  him- 
self from  fraud  and  Imposition  by  reasonable 
rules  and  regulations,  and  the  right  to  agree 
upon  a  rate  proportionate  totiie  vatoe  of  the 
propwty  transported.  It  has  fbmton  be- 
come an  established  mleottiie  comnum  law, 
as  declared  by  thls  coort  In  many  caae^ttiat 
such  a  carrier  may,  by  a  fUr,  open,  joet, 
and  reasonable  agreonoit,  Umlt  the  amonnt 
recoverable  a  shli^er  In  case  of  loss  or 
damage  to  an  agreed  value,  made  for  the 
purpose  ot  obtaining  the  lower  of  tfro  m 
more  rates  of  cbargea  proportioned  to  Hie 
amonnt  of  the  risk.  •  •  •  Neltber  la  It 
oonfbnnaUe  to  plain  prind]^  of  Jestloe 
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that  a  shipper  m&y  understate  the  value  of 
his  pTop&tf  for  the  xmrpoee  of  redttdng  the 
rate,  and  then  recover  a  larger  Talne  in  case 
of  loss.  Nor  does  a  limitation  twsed  upon 
an  agreed  ralae  tat  the  porpose  of  adjust- 
ing the  rate  conflict  with  any  sound  princi- 
ple of  pnbUc  policy."  See  Railway  Company 
V.  Harriman  Bros.,  227  U.  S.  657,  83  Sop.  Ot 
397,  S7  L.  Ed. — ,  decided  March  10,  191S. 
and  Wells  Fargo  Ex.  Go.  t.  Nelman-Marcua 
Co.,  227  U.  S.  469,  33  Sop.  Ct  267,  67  I* 
Ed. — ,  decided  Febmary  24,  1913;  also, 
Padflc  Bz.  Co.  T.  Ross,  IM  S.  W.  340. 

Much  more  is  said  in  the  opinion  of  the 
court  in  the  Gronlnger  Case  whi<A  It  la  im- 
practicable to  discuss  or  indude  in  this  opin- 
ion, but  it  will  be  seen  by  an  examination 
of  the  fftcts  in  that  case  that  there  le  no 
escape  from  the  conclusion  that  the  Instant 
case  comes  sharply  within  the  rules  there 
announced.  The  check  or  receipt  Issued  by 
appellant's  connecting  line  recited  that  unless 
a  greater  sum  was  declared  by  appellee  and 
the  charge  for  such  Increased  valuation  paid, 
the  value  of  the  baggage  was  agreed  to  be 
not  in  excess  of  $100^  while  the  rules  and 
regulations  set  ont  In  appellanl^s  answer 
contained  the.  same  provisions  amplified. 
The  difference  In  the  fiicts  disdoeed  by  the 
pleading  In  the  Instant  case  and  the  facts 
In  the  Cronlngw  Oftae  is  that  In  die  latter 
case  the  receipt  or  .UU  of  lading  contained 
the  provision  **that  the  company  shall  not 
be  liable  In  any  eront  fin'  more  than  the 
value  ao  stated,  nor  for  more  than  $00.00,  If 
no  valiw  la  stated,"  while  In  the  Instant  case 
there  is  no  express  provision  with  reference 
to  liability.  But  it  ocenn  to  us  that;  alnoe 
the  agreemoit  as  to  value  la  oondnsive  i^on 
the  Bblpper  as  held  by  the  Buprone  Oonrt 
of  the  United  States,  aadi  agreement  would 
necessarily  preclude  any  claim  for  a  greater 
liability  than  the  agreed  valuation  and  to 
htrtd  othwwlse  It  sems  to  us  would  be  to 
run  counter  to  the  spirit  of  the  rules  and 
regulations  pleaded  and  the  dedtfon  In  the 
Qronlngor  Case.  Accordingly,  we  think  for 
the  reasons  stated  that  the  court  erred  in 
sustaining  the  demurrer  to  tiiat  part  of  the 
answer  whldi  pleads  the  baggage  mlea  and 
regulations  and  also  erred  in  excluding  the 
pnMXt  of  their  approval  and  iwomulgatton  by 
the  Interstate  Oommerce  Oommlsslon,  as 
well  as  the  testimony  of  the  witness  Strldey. 

"We  are  unable  to  agree  with  appellee's 
coiuuMl  in  connection  with  what  ve  have 
Inat  said  that  the  admlaslon  app^nt 
that  the  trunk  Was  actually  received  and  de- 
livered to  appellee  makes  the  contract  few 
safe  transportation  and  delivery  any  the 
less  an  Interstate  transaction.  The  Jury 
found  tfy  its  v«dlct  that  appellant  did  not 
d^ver  the  trunk  to  Mn)eUee,  and,  that  being 
the  caae^  the  contract  between  anP^M  and 
aiqiellantfs  connecting  line  la  what  moat  de- 
termine the  obltgatlOM  and  UaUUty  in  caae 
of  loss,  etc. 


[1, 7]  The  sixth  aasignmait  oomplains  of 
the  refusal  of  the  court  below  to  permit  ap^ 
pellant  to  Introduce  evidence  that  appellee 
was  a  gamblrar  and  had  in  his  trunk,  in  ad- 
dition  to  the  articles  sued  for,  a  c<»ttplete 
gambler's  outfit,  and  under  said  assignment 
the  proposition  la  asserted  that  the  testimony 
was  admissible  as  bearing  uiMm  the  credi- 
bility of  the  witness.  The  court  did  not  err 
in  excluding  the  evidence  sought  to  be  intro- 
duced. It  is  said  in  Tlptod  v.  Thompsmi, 
21  Tex.  ar.  App.  14S,  60  S.  W.  641,  which 
was  a  Buit  by  Mrs.  Tipton  to  recover  from 
Thompson  and  hla  sureties  on  hla  liquor  deal- 
er's bond  the  penalty  prescribed  by  statute 
for  the  sale  of  liquor  to  her  husband,  that 
in  such  suit  evldexus  relating  to  the  res»uta- 
tton  of  Mrs.  Tipbm  for  cbastlty  was  not  ad- 
mlsslhle  for  any  purpose  since  her  (diagtlty 
was  not  an  issue  in  the  cas&  So  in  the  Instant 
case  whethw  appellee  was  a  gambler  or  had 
In  his  trunk  a  ^mbler'a  outfit  was  not  an  is- 
sue, nor  could  such  proof  have  collaterally  or 
drcum^ntially  established  any  issue  In  the 
case.  His  character  or  morals  were  an  issue 
only  BO  far  as  It  related  to  the  truth  of  his  tes- 
timony concerning  the  existence,  ownership, 
and  value  of  tba  artl<ies  sued  for;  and  In 
that  respect  It  is  of  course  well  settled  that 
It  would  have  been  proper  to  have  inquired 
Into  ajMMlletfs  general  refutation  for  truth 
and  veracity  since  he  had  tesUfled  In  his  own 
behalf.  Appellee  was  not  assailed  however 
in  that  reflect  See  Price  v.  Wakeham,  48 
Tex.  av.  App.  880,  107  8.  W.  183,  decided  hf 
this  court  and  mudi  In  point 

In  accordance  with  the  views  hratfn  ex- 
pressed, this  case  Is  reversed  and  remanded 
for  trial  alone  on  the  Issue  of  whether  or 
not  the  rules  and  regulations  pleaded  by  ap- 
pellant have  in  fact  been  approved  and  pro- 
mulgated by  the  Interstate  Oommerce  Oom- 
mlsslon, together  with  proof  of  any  other 
fact  bearing  alone  upon  the  r^ulatlons  and 
rules  of  the  Oommlsslon  as  applied  to  this 
proceeding.  As  to  the  other  Issues  raised  by 
appellant,  and  herein  discussed  by  us,  the 
Judgment  of  the  court  below  is  In  sudk  par- 
ticulars afllrmed.  ■ 

Beversed  and  remanded  In  part;  affirmed 
In  part 


RAT  et  aL  V.  OLCOTT  «t  aL 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
April  28,  1913.   Kebearing  Denied 
May  28, 1913.) 

Appeal  and  E<bbob  (S  778*}— Dibpobziioh  or 
Case— Affibmanoe. 

Appellant  filed  no  brief  in  the  court  below 
or  on  appeal,  and  appellee  filed  a  brief  asking 
that  the  judsineat  be  affirmed.  Held  that.  In  the 
absence  of  fundamental  error,  the  Judgment 
would  be  affirmed^ 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3104,  3108^110;  Dec.  Dig. 
t  77JI  •! 
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Appeal  from  District  Gonrt,  Bexar  Coun- 
ty; A.  W.  SeellgBon.  Judge. 

Action  by  Dudley  Olcott  II  and  others 
against  3.  M.  Ray  and  others.  Judgment  for 
plalntilte,  and  defendants  appeal.  Affirmed. 

W.  S*.  E^ll,  of  San  Antonio,  for  appellees. 

TALIAFERRO,  J.  This  Is  a  suit  brought 
by  Dudley  Oleott  II  and  James  N.  Wallace, 
defendants  in  error  herein,  against  J.  AI. 
Ray  and  C.  U.  Connellee,  plaintiffs  In  error, 
in  the  district  court  of  Bexar  county,  Tex., 
Fifty-Seventh  Judicial  district,  December  14, 
1911,  to  establish  their  ownership  of,  and  to 
recover  the  amount  due  on,  a  certain  Judg- 
ment rendered  In  the  district  court  of  Bexar 
county,  Tex.,  Fifty-Seventh  Judicial  district, 
on  January  28,  1908,  In  favor  of  Frederick 
P.  Olcott  against  the  plaintiffs  In  error  here- 
in for  the  sum  of  $869.74,  with  Interest  from 
said  date  at  the  rate  of  6  per  cent  per  an- 
num, and  the  costs  of  that  suit,  and  for  a 
foreclosure  of  tlte  Hen  established^  In  said 
Judgment  on  160  acres  of  land,  situated  In 
Eastland  county,  Tex. 

Defendant  answered,  and  upon  trial  Judg- 
ment was  rendered  for  plaintiffs,  from  which 
plaiutiCFs  In  error  perfected  this  writ  of  er- 
ror. The  plaintiffs  in  error  have  filed  no 
brief  In  the  court  below  or  In  this  court,  and 
the  defendants  In  error,  having  filed  their 
brief,  ask  that  the  Judgment  be  affirmed. 

We  have  examined  the  record  for  funda- 
mental errors,  and,  none  being  apparent,  the 
Judgment  of  the  lower  court  is  affirmed. 


AMARILLO  COMMERCIAL  CO.  T.  Mc- 
OREGOa  UILLINO  «  GRAIN  CO. 

(Court  of  cavil  Appeals  of  Tezaa.  Austin. 

April  30,  1913.) 

L  Vbnuk  (8  32*)— Place  of  Suit— Peaud. 

Wliere  piaiotiff's  petition  Charged  defend- 
ant with  s  fraud  as  the  basis  of  plaiDtifTa  right 
to  recover,  which  fraud  was  alleged  to  have  been 
CDmmitted  Id  h.  county,  and  defendant  filed  a 
cross-action  against  its  codefeudant  to  recover 
wliatever  sum  defendant  might  be  held  liable 
for,  the  filing  of  such  cross-action  constituted  a 
waiver  of  defendant's  plea  of  privilege  to  be  sued 
in  the  county  of  Its  domicile. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  Si  47-50;  Dec.  Dig.  S  32.*] 

2.  Trial  (8  252')— Damaoes— Instbuotions. 

Where,  in  an  action  for  the  loss  of  hay, 
plaintiff  testified  that  he  "disposed  of  the  hay 
at  M..  but  there  was  nothing^  to  show  that  he 
sold  the  hay  or  received  anything  of  value  there- 
for, an  instruction  that  the  measure  of  damages 
was  the  difference  l>etween  the  amount  paid  oy 
plaintiff  and  the  reasonable  market  value  of  the 
nay  received  and  disposed  of  by  it  was  unau- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  606,  596-612;  Dec.  Dig.  S  252.*] 

3.  Tbial  (S  191*)— iTiBTEnoTions— Aastnaifo 
Facts. 

lo  an  action  for  damages  to  hay,  an  instruc- 
tion that  if  the  jury  believed  the  damage  to  the 


hay,  If  any  was  found,  was  occasioned  by  rea- 
BOQ  of  tile  bay  being  baled  and  shipped  when 
green,  then  nether  of  the  defendant's  carrien 
would  be  liable  was  not  objectionable  as  assum- 
ing that  the  Iiay  was  green  when  it  was  baled 
and  shipped. 

[Ed.  Note.— For  other  cases,  see  TrIaL  Cent 
Dig.  {8  420-131,  435 ;  Dee.  Dls-  1 191.*] 

4.  TbZAL  (I  252*)— IZTBTBtranOim  — APFUfU- 

BILITT  TO  EviDBNCB. 

Where,  in  an  action  for  damage  to  bay, 
there  was  no  evidence  that  the  hay  shipped  had 
been  removed  from  the  cars  and  other  nay  sub- 
stituted tberefor,  the  court  properly  refused  to 
charge  that  if  the  jury  l>elieved  that  the  bay 
loaded  at  A.  was  not  the  bar  ddivered  to  plain- 
tiff, they  should  find  for  defendant  shipper. 

[Ed.  Note.— For  other  eases,  see  Trial.  Gent 
Dig.  H  006.  696-012;  DecTrag.  |  262.*] 

Appeal  from  McLennan  Coonty  Conrt; 
Sam  E.  Stratton,  Special  Judge. 

Action  by  the  McGregor  Milling  ft  Grain 
Company  against  the  Amarillo  Commercial 
Company.  Judgment  for  plaintiff,  and  de> 
fendant  appeal^.  Affirmed. 

Geo.  W.  Cole  and  Scott  ft  Boas,  ot  Waoo^ 
for  appellant  James  P.  Alexander,  of  Wao^ 

for  appellee. 


KEY,  G.  J.  This  case  comes  from  the 
county  court  of  McLennan  county,  where  ap- 
pellee brought  suit  against  appellant  and  two 
railroad  companies,  seeking  to  recover  dam- 
ages on  account  of  a  carload  of  hay  ordered 
by  appellee  from  appellant  and  transported 
by  the  other  two  defendants.  The  Jury  re- 
turned a  verdict  In  favor  of  appellee  against 
appellant,  and  in  favor  of  the  other  two  de- 
fendants, holding  that  they  were  not  liable 
Judgment  was  rendered  accordingly,  which 
Judgment  appellant  seeks  to  have  reversed. 

[1]  The  first  assignment  of  error  complains 
of  the  action  of  the  trial  court  in  overrul- 
ing appellant's  plea  of  privilege  to  be  sued 
In  the  county  of  its  domicile.  We  think  the 
plaintiff's  petition  charged  a];^>ellant  with  the 
commission  of  a  fraud,  which  was  made  the 
basis  of  app^ee's  right  to  recover,  and  whldi 
was  committed  in  McLennan  county,  and  for 
which  reason  ai^llee  had  the  right  to  sue 
appellant  In  that  coonty.  Fnrtheimore,  ap- 
pellant presented  a  cross-action  against  its 
codefendants  by  which  it  sought  to  recover 
from  them  whatever  sum  it  might  be  held 
liable  for;  and  the  filing  of  such  cross-ac- 
tion constituted  a  waiver  of  the  plea  of 
privilege.  Barbian  v.  Gresham,  166  S.  W. 
365,  recently  decided  by  this  court,  and  caa> 
es  therein  cited. 

[2]  The  second  assignment  undertakes  to 
complain  of  a  certain  portion  of  the  ooorts 
charge.  The  charge  copied  in  the  statemeat 
under  that  assignment  does  not  corresptHid 
with  the  assignment,  but  relates  to  a  dif- 
ferent subject  The  proposition  submitted 
under  the  assignment  is  that  the  measure 
damages  is  the  diff  ermce  betwem  the  amount 
paid  by  app^ee  and  the  reasonable  marfc^ 
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value  of  tbe  bay  received  and  disposed  of  by 
It  The  stateuieiit  submitted  In  appellant's 
brief  does  not  show  that  any  snch  difference 
existed,  tbe  maker  of  the  brief  baring  con- 
tented himself  with  the  statement  that  plain- 
tiff testified  that  he  disposed  of  the  bay  at 
MfKSregor,  Tex.,  and  a  reference  to  the  state- 
ment of  facts  where  be  so  testified.  That 
statement  does  not  show  that  tbe  bay  bad 
any  valne  when  It  arrived  at  McGregor,  and 
does  not  show  that  appellee  sold  the  bay  and 
received  money,  or  anything  else  of  value, 
for  it  His  and  other  testimony  submitted 
by  him  tended  to  show  that  it  was  absolute- 
ly worthless,  and  when  he  said  he  disposed 
of  It,  he  may  have  meant  that  he  destroyed 
It  or  threw  it  away.  At  any  rate,  appellant 
has  not  referred  to  any  testimony  tokding  to 
show  that  there  was  any  difference  between 
the  amount  paid  out  by  appellee  and  the 
value  of  the  bay  delivered  to  him. 

[3]  The  third  alignment  complains  of 
the  following  paragraph  of  the  court's 
charge:  "But  you  are  further  Instructed 
that  If  you  tielieve  from  a  preponderance  of 
the  evidence  that  tlie  damage  to  said  hay, 
U  any  yon  find,  was  occasioned  by  reason  of 
said  hay  being  baled  and  shipped  when 
green,  or  In  a  sappy  condition,  or  other  In- 
herent defects,  then  and  In  that  event  the 
defendants,  Missouri,  Kansas  ft  Texas  Rail- 
way Company  and  the  Ft  Worth  ft  Denver 
City  BaUway,  or  either  of  them,  would  not 
be  liable  for  any  snch  damage  to  said  hay 
from  said  cause."  Tbe  objection  fa  that  the 
charge  qnoted  assnmes  that  the  hay  waa 
green  or  in  a  sappy  condition,  or  contained 
other  inherent  defects  at  tbe  time  it  was 
baled  and  shipped,  and  was  therefore  upon 
the  weight  of  evidence  The  objection  Is 
without  merit,  as  tbe  diarge  does  not  assume 
the  existence  of  dUier  of  the  facts  referred 
to.  In  fttct  an  examination  of  tbe  court's 
charge  in  its  entirety  discloses  the  fact  that 
the  learned  Judge  sid>mitted  tbe  <»8e  to  tbe 
Jury  with  reasonable  accuracy  and  entire 
fairness. 

[4]  Tbe  only  other  assignment  submitted 
In  appellant's  brief  complains  because  the 
court  refused  a  special  charge  instructing 
the  Jury  that  if  they  believed  from  tbe  evi- 
dence that  tbe  bay  loaded  at  Amaiillo  was 
not  the  bay  delivered  to  app^e^  to  find  Cor 
appellant  There  was  no  evidence  that 
would  warrant  a  finding  that  the  bay  shipped 
by  appellant  had  been  removed  from  the  car 
and  other  hay  snbatttuted  for  tt;  and  In 
order  to  find  for  appellee  against  appellant 
tbe  court's  charge  required  the  Jury  to  find 
that  the  bay  Bhii^>ed  by  appellant  was  not 
of  the  kind  and  class  ordered  by  aci|>elle& 
Therefore  we  bold  that  no  error  was  com- 
mitted in  refusing  the  requested  charge. 

No  reverdble  error  has  bean  shown,  and 
tbe  Judgment  Is  affirmed. 

Affirmed. 


CLAT  V.  MARMAB. 

(Court  ot  Civil  Appeals  of  Texas.  Texarkana. 
May  1,  1913.    On  Rehearing, 
May  22,  191S.) 

1.  TBOVEB  AlfD  COHVSBSION  (|  22*)— AOZEOR— ' 

Defenses. 

In  an  action  to  recover  pomesslon  of  a 
diamond  atud  or  its  value,  where  it  appeared 
that  plaintiff,  on  default  of  defendant's  deceased 
husband,  for  whom  he  was  surety,  was  compelled 
to  pay  certain  notes,  and  that  uie  husband  had 
pled^  the  stud  to  plaintiff,  and  afterwards 
procured  it  from  him  to  wear  on  a  certain  occa- 
sion, and  died  without  having  returned  the  same, 
OS  he  had  promised  to  do,  a  plea  that  plaintiff 
had  in  his  poBsesalon  other  personal  property, 
to  which  defendant  was  entitled,  and  asking  for 
judgment  therefor,  stated  no  cause  d!  action 
against  tbe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  Ui2-ie2,  167-160; 
DecDIg.T22.»] 

2.  APFUi.  AND  EraaOB  (I  80*)— AonoN  worn 

GONVEBSION— DlSFOSmON  OF  ALL  ISSDXS. 
In  an  action  to  recover  possession  of  a 
diamond  stud  or  its  value,  alleging  a  lien  there* 
on  and  its  conversion  by  the  defendant,  with  a 
plea  in  reconvention  that  plaintiff  had  In  his 
possession  personal  property  of  greater  value, 
to  which  defendant  was  entitled,  ant)  a  claim 
for  damage  for  the  same  or  its  value,  a  judg- 
ment entered  only  on  the  plaintiff's  claim  for 
relief  disposed  of  all  the  issues,  even  assuming 
tbe  plea  in  intervention  to  have  been  sufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  §S  429,  432,  433,  456, 
4S7,  494-{i00;  Dec  Dig.  |  80.* j 

3.  Tboveb  and  Cohvebsion  (I  40*)— -Action 
—Sufficiency  of  Evidence. 

Evidence  in  an  action  lo  recover  possession 
of  a  diamond  stud  or  its  value,  alleging  a  lien 
thereon  and  its  conversion  by  defendant,  held 
sufficient  to  sustain  a  finding  that  defendant  had 
converted  it 

[Ed.  Note,— For  other  cases,  see  Trover  and 
Conversion,  Cent  D^.  H  2^244 ;  Dea  Dig.  | 
4a*3 

Appeal  ^m  Smlttt  County  Court;  Jesse 
F.  Odom,  Judg& 

Action  by  S.  Mannar  against  Mrs.  T.  J. 
Clay.    Judgment  fOr  plalntifl,  and  d^Md- 

ant  appeals.  Affirmed. 

Brlce  ft  Beaird,  o£  Tyler,  for  ai^Kllant 
lasseter,  Mcllwaine  ft  Gentryi  of  Tyler,  for 
appellee. 

HODGES,  J.  Tbe  appellee  instituted  this 
suit  against  the  appellant  to  recover  a  dia- 
mond stud  or  its  value.  It  Is  alleged  that  ap- 
pellee had  a  lien  on  the  diamond,  and  that 
it  had  been  converted  by  the  appellant  A[>- 
pellant  answered'by  a  general  denial,  and  al- 
so pleaded  in  reconvention  that  appellee  had 
in  his.  possession  personal  property,  to  which 
she  was  entitled,  aggregating  $850,  and  asked 
a  Judgment  for  the  same  or  Its  value. 

Tbe  Jury  returned  a  general  verdict  for 
the  plaintiff  In  the  suit,  bnt  the  court  entered 
a  Judgment  only  on  the  plaintiff's  claim  for 
relief,  as  set  forth  in  bis  original  petition. 
No  dl^rition  was  made  of  the  plea  in  re- 
convention filed  by  the  appellant  In  that 
state  of  the  record,  this  court  is  without 
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Jnrisdlctlon;  no  final  Judgment  having  been 
rendered  from  which  an  appeal  can  be  prose- 
cuted. In  order  to  make  the  Judgment  final, 
the  plea  in  reconrentlon  should  hare  been 
disposed  of.  T.  &  P.  Hy.  Co.  t.  Ft  Worth 
Street  Ry.  Co..  75  Tex.  83,  12  S,  W.  977; 
Carothers  t.  HoUoman,  33  Tex.  CUt.  App.  131, 
76  S.  W.  1084. 
The  Kppesl  la  dismissed. 

On  Rehearing. 

The  appellee  Institutdd  this  suit  agalnat 
the  appellant  In  the  county  court  of  Smith 
county  to  recover  the  possession  of  a  dia- 
mond stud  or  its  value.  It  la  allied  in  the 
original  petition  that  in  1909  the  appellee 
became  a  surety  for  one  T.  J.  Clay,  the  de- 
ceased husband  of  the  appellant,  on  three 
promissory  notes,  aggregating,  with  Interest 
and  attorney's  fees,  the  sum  of  9185.03; 
that  on  account  of  the  default  of  Clay  appel- 
lee was  compelled  to  pay  those  notes  after 
their  maturity ;  that  dniiug  his  lifetime  T.  J. 
Clay,  tn  order  to  secure  the  prompt  payment 
of  the  notes  referred  to,  and  to  protect  the 
appellee  'as  surety  thereon,  mortgaged  and 
pledged  to  the  appellee  a  certain  diamond 
stud,  of  the  reasonable  value  of  $250;  that 
afterwards  T.  J.  Clay  procured  from  appellee 
the  possession  of  said  diamond,  with  the 
understanding  that  it  was  to  be  returned 
within  a  few  days;  that  day  died  without 
having  returned  the  same ;  and  that  the  dia- 
mond has  since  been  converted  by  the  appel- 
lant, his  widow  and  only  heir.  The  appel- 
lant answered  by  a  general  denial,  and  also 
pleaded  in  reconvention  for  the  recovery  of 
some  other  personal  property  held  by  appel- 
lee, or  its  value.  Judgment  was  rendered 
for  the  plaintiff  In  the  court  below  for  the 
diamond  sued  for,  and  It  was  provided  that, 
in  the  event  this  was  not  produced,  execu- 
tion should  issue  for  its  value. 

[1 , 2]  At  a  former  day  of  this  term  we 
dismissed  this  appeal,  upon  the  ground  that, 
the  trial  court  having  failed  to  dispose  of 
the  cross-action  In  the  Judgment  rendered, 
there  was  no  final  Judgment  from  which  an 
appeal  could  be  prosecuted,  and  that  this 
court  was  without  Jurisdiction.  Upon  fur- 
ther consideration  of  the  pleadings,  we  have 
concluded  that  this  was  error.  A  more  care- 
ful Inspection  of  the  pleading  upon  which 
the  cross-action  is  based  has  convinced  us 
that  It  states  no  cause  of  action  against  the 
plaintiff,  and  that  It  might  have  been  wholly 
ignored  by  the  trial  court  We  are  also  In- 
clined to  think  that,  should  this  pleading  be 
considered  sufficient,  the  Judgment  rendered 
should  be  construed  as  having  disposed  of  all 
the  Issues.  Craln  v.  Nat  Life  Ins.  Co.,  56 
Tex.  Olv.  App.  406,  120  S.  W.  1098,  and  cases 
cited. 

[3]  The  principal  ground  relied  on  for  a 
reversal  of  this  case  Is  that  in  which  the  suf- 
ficiency of  the  evidence  to  support  the  ver- 


dict is  questioned.  Hie  evidoioe  condorive- 
ly  established  the  fact  that  T.  J.  Clay  was 
the  deceased  husband  of  the  appellant ;  that 
In  1900,  prior  to  his  death,  he  pledged  a 
diamond  stud  to  the  appellee  to  protect  him 
as  surety  on  the  notes  referred  to  in  the  peti- 
tion, and  delivered  possession  of  the  Jewel 
at  the  time;  that  he  thereafter  borrowed  it 
back  for  Uie  purpose  of  wearing  It  upon  a 
certain  occasion,  promising  to  return  it; 
that  be  died  soon  th««after,  wlttiont  doing 
so ;  and  that  all  his  personal  property  pass- 
ed to  the  possession  of  his  wife,  the  appel* 
lant  While  the  evidence  does  not  conclu- 
sively show  that  the  appellant  has  converted 
to  her  own  use  tiUs  particular  diamond,  it  is 
sufficient  to  sapport  a  finding  by  the  Jury 
that  she  had. 

Then  is  no  morlt  in  the  remainlnK  asalgn- 
menta  and  the  Judgment  of  dismissal  is  art 
aside,  and  the  Jndxment  of  ttie  county  court 
is  afflrmed. 


TEXAS  &  P.  RT.  CO.  V.  PATNB  et  aL 

(Court  of  Givll  Appeals  of  Texas.  Texarkana. 
April  18,  1913.   RebeariDs  De- 
nied Hay  1.  1913.) 

1.  GABaiBBB  dk  97*)— Oabbxaob  of  Fibiobt— 
Failubb  to  Place  Gab  nr  PosmoH  n» 

TTlTLOADIlfO— LXABILITT. 

Where  a  carrler'B  agent  consented  when 
requested  to  place  a  car  of  perishable  fruit  is 
position  for  unloading  and  felled  to  do  so  and 
the  fruit  decayed,  the  carrier  wvs  liable  tn  Ua 
negligent  failure. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
Cent  Dig.  |  409;  Dec.  Dig.  S^7.«] 

2.  Tbial  a  260*)- Ihstbuotions— RsyDSAi.  to 

GiVB     iNSTBUOnONS     OOVBBXD     BT  THB 

Chakob  Given. 

It  is  not  error  to  refuse  a  requested  chane 
covered,  as  far  as  applicable,  by  the  coarf  b  gen- 
eral charge. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gmt 
Dig.  11  661-^;  Dee.  Dig.  i  2aOL*] 

Appeal  from  Lamar  County  Court,  Rube 
S.  Wells.  Judge. 

Action  by  J.  D.  Payne  and  another  against 
the  Texas  &  Padfie  Railway  Company. 
From  a  Judgment  for  plaintilb,  defoidant 
appeals.  Afllrmed. 

Head,  Smith,  Hare  ft  Head,  of  Sherman, 
and  li.  J.  Polk,  Jr.,  of  Brownsville,  for  ap- 
pellant Sturgeon  &  Beanchanqiv  of  Pails, 
for  appellees. 

HODGES,  J.  In  November,  1911,  appellees 
shipped  a  carload  of  bananas  to  Paris,  Tex. 
It  is  claimed  that,  by  reason  of  the  negligent 
failure  of  the  appellant's  employes  to  prompt- 
ly place  the  car  in  a  position  where  it  could 
be  unloaded,  a  loss  was  sustained  by  the  de- 
cay of  the  fruit  before  It  could  be  marketed. 
Appellees  recovered  a  Jndgm^t  in  the  trial 
court  for  $233.20  as  damages. 

Only  three  errors  are  assigned.  Two  of 
them  are  based  upon  the  refusal  to  give  ^e- 
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dal  diargei^  and  the  other  complains  of  the 
admlBcdon  of  evidence. 

[13  The  flrst  q>eclal  charge  required  the 
Jury,  before  returning  a  verdict  for  plaintiff, 
to  find  that  the  railway  company  "refused" 
to  place  the  car  In  a  position  to  be  unloaded. 
The  testimony  showB  tliat  the  agent  of  the 
appellant,  when  requested,  consented  to  place 
the  car  in  position,  but  failed  to  do  so.  His 
negligent  failure  would  as  effectively  give 
rise  to  a  cause  of  action  as  would  his  "re- 
tusaL" 

[2]  The  second  q>eclal  diaige,  In  so  far  as 
applicable^  was  ooTered  1^  the  court's  genera 
al  chaif^e. 

There  was  no  error  In  admitting  the  testl- 
mony  complained  of.  The  witness  was  quali- 
fied to  testify  as  to  the  market  value  od!  the 
bananas. 

The  Judgment  is  afOrmed. 


HABVBT  T.  FROVIDUm  IN7.  CO. 

(Court  of  CSvil  AppeaU  of  Te^  Austin. 
March  26.  1913.   BehearisK  De- 
nied May  7.  1918.) 

1.  Taxation  (S  6S2*>— Umrowir  OwRsaa— 

COBFOBATIORS. 

Wbere  certain  lots  were  rendered  for  taxes 
In  the  name  of  an  inveatment  company  owning 
an  addition,  for  the  years  1898  to  1901.  Inclu- 
sive, and  there  were  many  deeds  on  record  from 
the  Investment  company  conveying  lots  in  such 
additioD,  signed  by  the  president  and  secretary 
of  the  company,  both  of  whom  were  weU*known 
men  and  known  to  -the  attorney  for  the  state  in 
the  tax  suit,  and  all  the  deeds  conveying  the 
tract,  out  of  which  the  addition  was  made,  were 
of  record  in  the  county,  such  lots  could  not  be 
sold  for  the  taxes  of  3902-1904  as  belon^ng  to 
unlcnowa  owners. 

[Bd.  Kote.— For  other  cases,  see  Taiatioo, 
Cent  Dig.  H  1289,  1290;  Dec.  Dig.  {  632.*] 

2.  TAXATioir        79*)  — Vkitdos  and  Pu^ 

CHASXB, 

A  vendee  of  land  Is  for  the  pui^Kise  of  tax- 
ation considered  the  owner,  though  the  vendor 
may  still  have  his  lien  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  13&.  166;  Dec.  Dig.  |  79.*] 

8.  Abateusnt  AND  Rbvital  a  82*)— Waxvib 

—Pica  or  Gapacitt. 

In  a  suit  by  a  corporation  to  recover  proih 
ertj  sold  fnr  taxes,  a  plea  challenging  the  ca- 
pacity of  the  corporHtlon  to  sue,  because  its 
charter  had  been  forfeited,  most  be  filed  before 
answer  to  the  merits,  and  it  Is  not  sufficient 
that  all  the  pleas  of  defendant  were  filed  to- 
gether, where  the  plea  to  the  capacity  followed 
the  answer  to  the  merits. 

[Ed.  Note.--For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  1  82  ;*  Pleading,  Cent 
Dis.  H  206,  212.] 

4.  cobporationb  (|  692*)  —  pobfeitdm  ow 
Chabtxb^Recobd  bt  Sxcbstart  of  State. 
Under  Sayles*  Ann.  Civ.  St  1897,  art 
02481,  providing  that  a  corporation  forfeits  Its 
charter  and  its  right  to  sue  by  a  failure  to  pay 
its  franchise  tax,  when  the  Secretary  of  State 
marks,  "forfeited,"  riving  the  date  of  such  for- 
feiture, on  the  margin  of  the  ledger  in  bis  office 
relating  to  such  corporation,  an  entry  by  the 
Secretary  in  his  ledser:  "Penalty  Notice  re- 
turned.  Charter  forfeited  for  1890  tax.  Char- 


ter filed  March  17,  1890"-la  Insuflldent  to  for- 
feit the  corporation's  right  to  sue. 

[Ed.  Note.— For  other  cases,  see  Corporattone, 
Cent  Dig.  U  2878-2S76,  2378,  2379,  2381. 
2890.  2401;  Dec.  Dig.  I  692.*] 

Appeal  from  IMstrlct  Court,  McLennan 
County;  Marshall  Surratt,  Judge. 

Trespass  to  try  title  by  J.  H.  Harvey 
against  the  Provident  Investment  Company, 
In  which  the  company  filed  a  plea  in  recon- 
vention. From  a  judgment  fbr  d^endant, 
plaintiff  appeals.  Affirmed. 

See^  alBC'lBO  &  W.  284. 

O.  h.  Sttlbltaig  and  Cross,  Oross  ft  Street, 
all  of  Waco,  for  antdlant  AUdnson  ft  At- 
kinson, of  Houston,  and  W.  Ik  Eaaon.  and 
W.  B.  Oarrington,  both  of  Waco,  tm  appel- 
lea 

KET,  C.  3.  February  28,  1911,  appellant 
filed  an  action  of  trespass  to  try  title  against 
appellee,  seeking  to  recover  certain  lots  in 
the  dty  of  Waco.  Appellee  filed  an  answer 
which  contained  a  general  demurrer,  general 
denial,  and  plea  in  reconvention,  in  which  It 
asked  for  Judgment  against  appellant  for  the 
lots  in  controversy.  Thereafter  appellant, 
as  plaintiff  In  the  court  below,  dismlBsed  his 
suit  against  appellee,  and  filed  an  answer 
to  appellee's  cross-action,  which  answer  con- 
tained (1)  a  general  demurrer;  (2)  a  special 
exception ;  (3)  a  general  d^ilal ;  (4)  an  aver- 
ment that  an>eUee  was  not  duly  incorporated, 
as  alleged  In  the  plea  In  reconvention;  and 
(5)  an  averment  to  the  effect  that  appellee 
had  forfeited  Its  diarter  by  failure  to  pay 
to  the  Secretary  of  State  the  annual  fran- 
chise tax,  due  from  said  company  for  the 
years  1896  to  1906,  inclusive,  and  that  on 
account  of  the  failure  to  pay  such  tax,  the 
Secretary  of  State  had  caused  appellee's 
charter  to  be  forfeited,  as  provided  by  law. 
There  was  a  nonjury  trial  on  appellee's  plea 
In  reconvention,  which  resulted  iu  a  judg- 
ment against  appellant,  and  awarding  to  ap- 
pellee the  lots  in  controversy,  and  appellant 
seeks  to  hare  that  judgment  reversed. 

The  trial  court  filed  the  following  findings 
of  tact: 

"Finding  of  Fact 

'fnie  defendant,  ProvLdent  Investment  Ctnn- 
pany.  was  chartered  by  the  state  of  Texas 
on  the  17th  day  of  March,  iSOO,  and  very 
shortly  thereafter  pnrdiased  several  tracts 
of  land  adjacent  to  the  dty  of  Waco,  which 
it  plotted  Into  blocks,  lots,  streets,  alleys, 
etc.,  as  an  adOltion  to  the  dty  of  Waco, 
known  as  Provident  Hdghts,  and  began  the 
sale  of  such  lots  and  blocks.  This  corpora- 
tion continued  in  active  business  until  the 

year  ,  at  which  time  It  attempted  to 

close  up  its  business  by  dividing  the  unsold 
lots  remaining  on  hand  at  that  time  among 
its  stockholders.  It  paid  no  franchise  tax 
after  the  year  1894.    Quite  a  good  many 
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stocfcboldera  took  the  talue  of  tbe  stotik  In 
lots  which  wera  conveyed  to  them,  leaving 
othera  nnsatlsfled  and  other  lota  undisposed 
of,  including  the  lota  In  dispute  In  this  sulL 
The  lota  in  dispute  were  rendered  for  taxes 
in  the  name  of  the  Provident  Inrestintot 
Company  for  tbe  years  1898  to  1901,  inclu- 
sive, and  rendered  as  'unknown'  from  1902  to 
1,904,  inclnBlT&  These  taxes  being  unpaid, 
the  state  of  Texas  instituted  salts  in  the 
district  court  of  McLennan  county,  in  Oc> 
tober.  190S,  for  the  taxes  due  for  said  years, 
and  for  foreclosure  of  tax  Hen,  Alleging  that 
the  'defendants'  names  are  to  the  attorney 
bringing  this  salt  unknown,  and  after  in- 
qnlry  cannot  be  ascertained/  the  suit  being 
filed  against  the  'unknown  owners'  of  the 
lands  In  question,  dtatioo  to  such  unknown 
owners  as  provided  by  the  statute  was  reg- 
ularly issued,  and  published  as  required  by 
law  In  the  Mart  Herald,  a  newspaper  pub- 
lished In  McLennan  county,  In  Mart,  which 
is  about  18  or  20  miles  from  Waco.  There- 
after Judgment  was  properly  rendered  for 
the  state  for  said  taxes,  lien  foreclosed,  prop- 
erty sold  thereunder,  and  plaintifF  claims 
under  such  sale. 

"The  Provident  Investment  Company  was 
a  Waco  institution,  with  its  headquarters 
at  that  place,  its  president  being  Sam  San- 
ger, one  of  the  best-known  dUsens  of  the 
county,  and  Its  secretary  being  N.  H.  Atkin- 
son, a  well-known  attorney  of  Waco  up  to 
some  few  years  since,  when  he  removed  to 
Houston,  his  removal  and  whereabouts  being 
well  known  In  Waco,  and  also  to  the  attorney 
representing  the  state  In  said  tax  suits. 
Many  deeds  on  record  from  the  Provident 
Investment  Company  before  the  tax  suits 
were  brought  were  signed  by  Sanger  as  presi- 
dent and  Atkinson  as  secretary  of  the  com- 
pany, and  all  the  deeds  conveying  tbe  tract 
of  land  out  of  which  the  Provident  Heights 
Addition  was  made  were  of  record  in  Mc- 
Lennan county,  and  said  records  fail  to  show 
that  the  title  to  the  lots  In  question  was  ever 
conveyed  by  the  Provident  Investment  Com- 
pany to  any  one.  Hence  I  find  that  the  state, 
through  its  attorney  prosecuting  said  tax 
Bults,  could  have  ascertained  with  reasonable 
diligence  that  the  Provident  Investment  Com- 
pany was  the  owner  of  these  lots  at  the  time 
suit  was  brought,  and  that  Its  president  was 
a  citizen  of  Waco,  and  its  secretary  a  dti- 
nn  of  Houston. 

-I  further  find  that  the  pubUcatlon  of  tbe 
citation  of  notloe  to  the  unknown  owners  in 
the  tax  suits  was  published  in  the  Mart  Her- 
ald, rather  than  in  one  of  the  papers  in  the 
dtr  of  Waco,  solely  because  of  the  financial 
arrangements  that  could  be  made  with  the 
publisher  of  such  newspaper  being  more 
favorable  than  with  the  nmrspapen  in  Waoo, 
and  HoLt  said  publication  was  not  Intended 
as  a  fraud  upon  the  rights  of  the  def^dant, 
and  in  fact  worked  no  ftrand  upon  it,  as 
alleged  in  the  defendant!  answw.** 


Opinion. 

[1,2]  The  first  assignment  eihargea  that 
error  was  committed  In  rendering  judgment 
for  appellee  for  the  property  in  controversy 
for  the  reason  that  appellee  failed  to  show 
a  paramount  title  to  the  property.  That 
assignment  might  be  answered  with  the 
counter  proposition  that  in  trespass  to  try 
title  such  action  may  be  maintained  on  a 
title  that  is  not  paramount  as  against  a 
third  person,  unless  the  defendant  holds  un- 
der a  tlUe  from  such  third  person ;  but  In 
this  case  appellant  asserts  title  through  a 
sale  that  was  made  upon  a  Judgment  ol>- 
talned  by  the  state  for  taxes  due  upon  the 
property.  The  proceeding  wbich  resulted  In 
the  Judgment  referred  to  was  Instituted  by 
the  state,  and  against  the  unknown  owners 
of  the  property.  The  trial  court  seems  to 
have  held,  and  we  think  correctly,  that  ap- 
pellee was,  at  the  time  the  suit  referred  to 
was  Instituted,  the  owner  of  the  property 
within  the  purview  of  the  statute  which  au- 
thorized the  institution  of  suits  against  un- 
known owners.  That  court  also  held,  and 
correctly,  that  appellee  was  not,  within  the 
purview  of  that  statute,  an  unknown  owner. 
Scales  V.  Wren,  103  Tex.  304,  127  S.  W.  164. 
But  It  is  contended  by  appellant  that  ap- 
pellee was  not,  within  the  purview  of  that 
statute,  the  owner  of  the  property,  because 
of  the  fact  that  in  its  t:hain  of  tlUe  Uens 
had  been  retained  to  secure  tbe  payment  of 
certain  purchase-money  notes.  Because  It 
has  been  held  In  this  state  that  when  a 
grantor  In  a  deed  purporting  to  convey  land 
retains  a  vendor's  lien,  the  legal  and  par- 
amount title  remains  In  the  vendor,  there- 
fore appellant  contends  that  within  the  pur- 
view of  the  tax  laws  authorizing  a  mlt 
the  state  against  unknown  owners,  the  ven- 
dor, and  not  the  vendee,  in  such  a  deed  la 
to  be  considered  the  owner.  We  do  not  re- 
gard that  contention  as  sound.  On  the  con- 
trary, such  a  vendee  has  title  to  the  prop- 
erty against  every  one  except  his  vendor; 
as  between  him  and  the  vendor  it  is  his  do- 
ty to  pay  all  taxes  wbldi  accme  against  the 
property,  and  therefore^  for  the  purpose  of 
taxation,  he  should  be  omsldned  the  owntf 
of  the  land. 

[3,4]  The  second  and  last  assign ment 
charges  ttiat  error  was  committed  in  rendtiv 
ing  Judgment  for  appellee  for  Oie  recoveiT 
of  the  propert7,  because  the  undisputed  ef^ 
idence  showed  that  appellee,  a  corporation, 
had  tailed  to  pay  its  francAilse  tax  tot  Uie 
year  1908.  There  seems  to  be  more  tiiaa 
<nie  reason  why  ttiat  assignment  should  not 
be  sustained.  In  the  first  place,  the  rules 
of  pleading  require  that  a  plea  diallenglttg 
the  capacity  ct  a  plaintiff  to  ane  shonld  be 
presented  In  limine^  and  b^re  an  answer 
to  tbe  merits.  In  tills  caa^  while  all  of  ap- 
pellant's pleas  were  filed  at  the  same  tlm^ 
the  one  diallenglng  Hie  rl^t  of  Uie  plain- 
tiff to  sue,  instead  of  preceding,  follows  aft- 
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er  die  answer  to  the  merits.  In  the  second 
place,  appellant  alleged  In  his  answer  to 
the  plea  In  reconvention  that  appellee's 
charter  had  been  forfeited  as  a  result  of  Its 
fallnre  to  pay  franchise  taxes;  but  it  did 
not  allege  that  its  right  to  sue  in  the  courts 
of  the  state  had  been  forfeited,  unless  the 
former  allegation  Included  the  latter.  But, 
apart  from  these  reasons,  we  are  of  the 
opinion  that  the  testimony  failed  to  show 
that  appellee's  right  to  maintain  its  cross- 
action  bad  been  forfdted.  In  support  of 
their  contention  appellant's  counsel  cite  ar- 
ticle 62481,  Sayles*  aril  Statutes,  the  per- 
tinent portion  of  wbich  reads  as  follows: 
"Any  corporation,  either  domeattc  or  for- 
eign, wUdk  ahan  fftU  to  pay  the  tax  pro- 
vided for  in  this  article  at  the  time  speci- 
fied herein,  shall,  because  of  snob  failnre, 
fbrfett  Ita  Tight  to  do  business  in  this  state, 
whUSx  forfeiture  ahall  be  oonsummated, 
without  Judicial  ascertainmoit.  by  the  Sec- 
retary of  State  entraing  upon  the  margin 
of  the  ledger  kept  In  hla  office  relating  to 
sndi  corporations,  the  word  'F<qifcdted,*  giv- 
ing the  date  of  sndi  forfeiture,  and  any  cor- 
poration whose  rl^t  to  do  buslnesB  may  be 
thus  forfeited  shall  be  denied  the  rl^t  to 
sue  or  defend  in  any  of  the  courts  of  this 
state,  and  in  any  suit  against  such  corpora- 
tion on  a  cause  of  action  arising  before 
such  forfeiture,  no  afflrmatlTe  relief  may  be 
granted  to  such  defendant  corporation,  un- 
less its  right  to  do  budnesB  Is  revived  as 
provided  in  article  S248J  of  this  chapter." 

While  the  proof  shows  that  appellee  fail- 
ed to  pay  its  franchise  tax  from  1895  to 
1908,  Inclusive,  it  further  shows  that  the  only 
notation  on  the  ledger  kept  by  the  Secretary 
of  State  was  as  follows:  "Penalty.  Notice 
returned.  Charter  forfeited  for  1895  tax. 
Charter  filed  March  17,  1890."  The  Secre- 
tary of  State  testified,  and  the  entry  refer- 
red to  shows,  that  the  date  when  the  entry 
was  made  was  not  given,  and  there  was  no 
proof  as  to  when  it  was  made.  If  the  stat- 
ute had  merely  declared  that  the  failure  to 
pay  the  tax  should,  without  any  Judicial 
procedure,  result  In  the  forfeiture  of  the 
right  to  sue  or  defend  In  the  courts,  then  ap- 
I>ellant's  contention  might  .  be  snstalned ; 
but  the  statute  goes  farther,  and  declares 
that  the  forfeiture  shall  be  consummated  by 
the  Secretary  of  State  entering  upon  the 
margin  of  the  ledger  kept  In  his  office  re- 
lating to  such  corporations,  the  word,  "For- 
feited," giving  the  date  of  auch  forfeiture, 
and  it  then  proceeds  to  declare  that  any  cor- 
poration whose  right  to  do  business  may  be 
thus  forfeited  ahall  be  denied  the  right  to 
sue  or  defend  in  any  of  the  courts  of  this 
state.  We  think  it  Is  the  clear  purport  and 
meaning  of  this  statute  that  a  forfeiture  of 
the  right  to  do  business  does  not  result  un- 
til the  Secretary  of  State  has  done  all  that 
the  statute  thereon  prescribes,  including  giv- 


ing the  date  when  he  Indorses  the  forfei- 
ture ;  and  It  Is  not  until  the  right  to  do  busi- 
ness has  been  forfeited  in  the  manner  there- 
in prescribed  that  the  right  to  sue  and  de- 
fend in  the  courts  is  denied. 

No  reversible  error  has  been  shown,  and 
the  Judgment  Is  affirmed. 

Affirmed. 


LEAGUE  T.  SCOTT. 

(Conrt  of  Civil  Appeals  of  Texas.  Galveston. 
May  3, 1918.  On  Motion  for  Rehearing,  May 
17,  1913.   Rehearing  Denied  May  22,  1918.) 

1.  Pasties  (|  51*)— Necessabt  and  Pbopeb 

PARTZEa. 

It  is  optional  with  either  party  to  bring  in 
proper  but  not  necessary  parties,  and  a  failure 
by  either  to  do  so  does  not  iovahdate  any  Judg- 
ment that  may  be  reudered. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  H  77-S2:  Dec.  Dig.  f  51.*] 

2.  ArVSAL  AlTD   Bbbob  ({  753*)— QUESTIOirB 

Reviewable— AssiONUENTS  of  Ebror. 
Under  court  rules  28  and  101  (142  S.  W. 
xii,  zxiv),  providing  that  no  assignment  of  er- 
ror will  be  allowed  in  the  appellate  court  when 
none  has  been  filed  in  the  lower  court,  and  pro- 
viding for  the  filing  of  cross-assijEnDients  when 
brief  is  filed,  the  court  on  appeal  cannot  con- 
sider cross-assignments  of  error  where  they 
were  not  filed  in  the  trial  court,  and  where  a 
copy  of  appellee's  brief,  in  which  they  are  pre- 
sented, was  not  filed  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {S  3086-3089;  Dec.  Dig.  S 
763.*] 

On  Motion  for  Rehearing. 

8.  Pabtieb  (I  29*)— Joiudbr—Necbssabt  Pas- 
ties —  GABNisHuira  —  Benbficiabies  in 

Deed  op  Tbtjst. 

Where  a  garnishee's  answer  denying  the 
possession  of  any  effects  of  the  Judgment  debtor 
Is  contradicted  by  a  pleading  allying  that  the 
judgment  debtor  and  ais  wife  executed  a  deed 
of  trust  to  the  gamishee  whereby  they  conveyed 
all  their  property  to  him  io  trust  for  the  wife 
and  her  children,  the  children  are  ueceasaTy 
parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
IHg.  81  41,  47-49,  51 ;  DecTbig.  |  29.*] 

Appeal  from  Galveston  County  Court; 
Geo.  SL  Mann,  Judge. 

Action  by  J.  C.  League,  a  Judgment  credi- 
tor of  W.  A.  Hudson,  against  Thomas  B. 
Scott,  garnishee.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

P.  A.  Droullhet,  of  Galveston,  for  an>el- 
tent  J.  E.  Quaid  and  StewarU»  all  of  Gal- 
veston, for  api>ellee. 

McMEANS.  J.  J.  G.  League,  alleging  that 
he  was  the  owner  of  an  unsatisfied  Judgment 
against  W.  A.  Hudson,  and  that  he  had 
Jost  reason  to  believe  and  did  believe  that 
Thomas  B.  Scott  was  indebted  to  the  said 
Hudson,  or  had  effects  belonging  to  the  said 
Hudson,  or  to  the  community  estate  of  said 
Hudson  and  his  wife,  Mrs.  MoUie  S.  Hudson, 
in  his  possession,  sued  out  a  writ  of  gamiab- 
meot  against  the  said  Scott,  and  the  writ 
was  duly  served.   Within  a  proper  time  the 
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garnishee  answered,  denying  Gat  he  was  I 
Indebted  to  said  Hudson  or  that  he  bad  In 
his  possession  any  effects  belonging  either 
to  the  said  Hudson  or  the  community  estate 
of  said  Hudson  and  Mrs.  MoUie  S.  Hudson, 
and  that  he  knew  of  no  one  that  was  In- 
dd>ted  to  said  W.  A.  Hudson,  or  had  In  his 
possession  effects  belonging  to  said  W.  A. 
Hudson  or  said  community.  This  answer 
was  controTerted  by  League,  who  alleged 
that  on  January  11,  1905»  subsequently  to 
the  accrual  of  the  Indebtedness  of  W.  A. 
Hndson  to  blm,  which  was  merged  in  the 
Judgment  he  then  held  against  said  Hudson, 
the  said  W.  A.  Hudson  and  his  wife,  Urs. 
MolUe  S.  Hudson,  executed  a  certain  alleged 
deed  of  trust  to  the  garnishee*  Scott,  wherein 
and  whereby  th^  tzansfierred,  assigned,  and 
delivered  to  said  garnishee  all  property,  real, 
personal,  or  mixed,  then  belonging  to  the 
said  Urs.  Mollle  S.  Hudson,  togettier  with 
all  rents,  incrane,  eta,  accrued  or  to  there- 
aftw  acoue,  and  also  all  property,  real, 
vexaoaal,  or  mixed  together  with  the  raits 
or  Income  thereof  which  the  said  Urs.  Mol- 
lle S.  Hudson  might  thereafter  acqiaire,  in 
trust  tot  the  use  and  benefit  of  the  said 
Mrs.  Mollle  S.  Hndson  and  her  diildren; 
and  further  alleged,  in  effect,  that  the  rents, 
Income,  etc.,  derived  ttom  the  separate 
property  of  the  said  Mrs.  Mollle  S.  Hndson 
became  community  property  and  was  sub* 
ject  to  the  payment  of  the  debts  of  said  W. 
A.  Hudson,  and  that  the  execution  of  said 
deed  of  trust  was  for  the  purpose  of  placing 
such  community  property  out  of  the  reach 
of  his  creditors,  and  that  the  same  was  void 
as  to  plaintiff.  In  answer  to  the  contest  the 
garnishee  filed  a  plea  In  abatement,  setting 
up  by  an  afflrmatlTe  allegation  that  there 
were  children  of  the  said  Mrs.  Mollle  S. 
Hudson,  and  claiming  they  were  necessary 
parties  to  the  suit  Tills  plea  In  abatement, 
after  proof  was  made  of  the  existence  of 
such  children,  was  snstalned  by  the  court, 
and  his  suit  was  dismissed,  and  from  the 
Judgment  of  dismissal  he  lias  jorosecated 
this  aiipeal. 

[1]  By  his  first  assignment  of  error  appel- 
lant complains  of  the  action  of  the  court  in 
sustaining  the  plea  in  abatement  and  dis- 
missing his  suit,  and  we  think  this  assign- 
ment must  be  sustained.  The  children  of 
Mrs.  Mollle  S.  Hudson  were  not  necessary 
parties  to  a  determination  of  the  Issues  rais- 
ed by  appellant  In  his  contest  of  the  gar- 
nishee's answer.  It  Is  true  that  the  chil- 
dren would  have  been  proper  parties  had 
either  the  plaintiff  or  the  garnishee  made 
them  such.  Not  being  necessary  parties,  it 
was  optional  with  either  the  plaintiff  or 
garnishee  to  bring  them  in,  and  a  failure  by 
either  to  so  bring  them  in  would  not  militate 
against  the  validity  of  any  Judgment  that 
might  have  been  rendered  in  plaintiff's  favor 
upon  a  trial  on  the  merits.  If  the  ganilahee 
desired  to  be  protected  bir  the  Judgment 


against  any  claim  or  demand  Uiat  the  boie- 
flciarlee  in  the  deed  of  trust  might  thereaf  to* 
assert  against  him,  and  if  he  wished  them 
to  be  bound  by  any  Judgment  Oiat  might 
bind  him,  It  was  dearly  his  duty,  and  not  the 
plaintiff's,  to  make  them  parties.  We  think 
these  views  are  sustained  by  the  following 
authorities:  Arthur  v.  Batte,  42  Tex.  169; 
Alamo  Ice  Co.  v.  Taney,  66  Tex.  188,  18  S. 
W.  499 ;  Railway  v.  Wblpsker.  77  Tex.  14,  IS 
S.  W.  689,  6  B.  A.  821,  10  Am.  St  Bep. 
734;  Iglehart  r.  Moore,  21  Tex.  OOl;  20  Gyc. 
113L 

We  think  that,  under  the  facts  of  this 
case,  it  was  not  error  to  allow  the  garnishee 
a  reasonable  attorney's  fee  for  flUng  his  an- 
swer; and  aK>ellant's  second  aaalgnmait  of 
^or  must  be  overruled. 

[2]  Appellee  has  presented  In  his  brief  Bev< 
era!  crosfraaslgnmeaitB  of  error,  upon  which 
he  Insists  that  the  judgment  of  dt<jTnM>wt 
should  be  sustained.  It  does  not  ai^ear 
that  such  cross-aaslgmnents  were  filed  in  the 
court  below,  nor  does  It  antaar  that  a  copy 
of  hie  brief  in  whl<3i  they  are  pieeBUted  was 
filed  In  the  county  court;  and  In  such  dr- 
cnmstancea  the  cross-asslgnmentB  cannot  be 
considered.  Boles  28,  un  a42  8.  W.  xU, 
xxlv). 

For  the  mem  In  anataining  the  plea  In 
abatemuit  the  judgment  of  the  coint  below 
Is  reversed,  and  the  cause  remanded. 

Rewsed  and  remanded. 

On  Motion  for  Rehiring. 

[1]  Upon  further  consideration  we  have 
concluded  that  we  erred  In  holding  tiiat  the 
children  of  Mrs.  Hndson  were  not  necessary 
parties  In  determining  the  Issues  raised  l^ 
aK>eUant'a  contest  of  the  garnishee's  an- 
swer. In  our  main  opinion  we  followed  the 
line  of  authorities  which  In  effect  hold  that 
where  the  garnishee  would  protect  himapif 
by  the  judgment  raid«%d  against  him  In  the 
garnishment  proceedings  and  avoid  UablUty 
to  others  claiming  the  debt  or  effects  held 
by  him,  It  Is  incumbent  upon  him  to  make 
such  others  parties  to  the  suit  in  order  that 
thdr  rights  might  be  litigated  in  that  pro- 
ceeding. We  now  think  that  that  principle 
does  not  apply. to  a  case  like  this,  but  that 
this  case  must  be  determined  upon  the  line 
of  cases  which  hold  that,  as  a  general  rule, 
in  suits  by  or  against  a  trustee  for  the  re- 
covery or  defense  of  property,  the  bwefida- 
rles  are  necessary  parties.  There  is  noth- 
ing in  the  facts  of  this  case  to  make  it  an 
exception  to  the  general  rule.  We  think 
therefore  that  wh^  J.  a  League  attacked 
the  deed  of  trust  under  which  Thomas  B. 
Scott  held  the  separate  property  of  Mrs. 
Hudson,  in  trust  for  the  use  and  benefit  of 
Mrs.  Hudson  and  h^  children,  ttie  beae> 
fldaries  were  necessary  parties,  and  that 
the  court  very  properly  sustained  the  plea 
in  abatement  Monday  v.  Tance^  11  Tex 
ar.  App;  374,  82  &  W.  6I»;  BoIm  t.  JAn- 
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thtcum,  48  Tex.  221 ;  Ebell  T.  Borainger,  70 
Tex.  120,  8  S.  W.  77;  Preeton  v.  Carter,  80 
Tex.  388,  16  S.  W.  17.  Tbe  JndgnMct  of  the 
court  below  !■  affirmed. 
Affirmed. 


TEXAS  ft  N.  O.  R,  00.  t.  WIGGINS. 

(Goort  of  OSvil  Appeals  of  Texas.  Galreitoa. 
Hay  ^^1913:    JK«bearlnf  De- 


May  22.  1913.r 

1.  GiBBirats  (I  277*>-IifjuKiBB  n>  Passbn- 

OBB8  —  DaMAQES      BBCOWftABU  —  BeMOTK 

Dauaoks. 

Tbfl  datnaxes  sofltained  by  a  passenger  by 
reason  of  tbe  fsilure  of  the  carrier's  a^ent  to 
sell  a  ticket  to  the  passencer's  destbuitiOD,  re- 
ealting  from  the  fact  that  tbe  passenger  witboot 
funds  alighted  from  the  train  at  tbe  point  speci- 
fied in  tbe  ticket,  and  walked  back  part  of  the 
way  throngb  swamps  and  swarms  of  mosquitoes 
in  the  heat  of  tbe  summer,  witboat  sufBcient 
food  and  water,  bo  that  he  Buffered  mentally 
and  physically  and  became  sick,  are  not  recov- 
erable because  too  remote. 

[Ed.  Note^For  other  cassa,  see  Oarriers, 
Cent  Die  H  1082-1084;  DecTDlr.  |  277.*] 

2.  Oabbiebs  (S  280*)— Gabbiaob  or  Passek- 
OERs— Saue  or  TiOEvrs— Gabe  Biquikbd. 

Tbe  high  degree  of  care  which  a  carrier 
owes  to  its  passengers  does  not  apply  in  the 
making  of  a  contract  of  carriage,  and  in  the 
making  of  a  contract  by  a  sale  of  a  ticket  the 
carrier  is  held  to  the  exercise  of  ordinary  care 
only. 

[Ed.  Note.— For  otber  cases,  see  Carriers, 
Cent  Dig.  fS  1085-1002,  1008-1103,  1105, 
1106,  1109,  1117 ;  Dec.  Dig.  {  280.«] 

Error  to  District  Court,  JODFerson  County ; 
John  M.  Gouley,  Jadge. 

Action  by  J.  H.  Wiggins  against  tlie  Tex- 
as &  New  Orleans  Bailroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Bevexsed  and  remanded. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, and  Bl^tower,  Orgaln  ft  Butler,  of 
Beanmont,  for  idalntUC  in  wror.  V.  A.  Ool- 
iins.  and  ^Flel  ft  O'Fiel,  aU  of  Beanmont* 
for  defendant  In  error. 

McMEANS,  J.  J.  H.  Wiggins  brought  this 
suit  against  the  Texas  ft  New  Orleans  Ball- 
road  Company  to  recover  damages  sustained 
by  him  by  reason  of  the  n^ligence  of  de- 
fendant's ticket  agent  in  Beaumont  in  selling 
to  plainticr  a  ticket  to  Washington,  La.,  when 
he  called  for  and  thought  he  was  purdiaslng 
a  ticket  to  Washburn  in  said  state.  Plain- 
tiff allied  that  he  could  neither  read  nor 
write,  and  that  this  was  made  known  to  tbe 
agent  at  the  time  he  purchased  the  tidtet; 
that  he  showed  the  agent  an  mrelope  upon 
which  the  name  of  Washburn  was  written, 
and  told  the  agent  that  that  was  the  place  he 
wanted  to  go,  and  that  thereupon  the  agent 
handed  him  a  ticket,  for  which  plaintiff  paid 
$4.10,  bat  instead  of  its  being  a  ticket  to  Wash- 
bam  it  ms  for  Washington ;  that  not  knowing 
the  ticket  was  npt  for  Washburn,  he  boarded 
defendant's  train,  and  in  due  course,  after 
changing  cars  at  two  places,  he  disembarked 


at  Washington,  and  not  until  after  he  left 
the  train  did  he  ascertain  that  he  was  at 
Washington  and  not  at  Washburn;  that  he 
stayed  at  Washington  that  night,  and  on  the 
next  day  started  back  to  Beaumont;  that 
after  he  had  paid  his  hotel  bill  at  Washing- 
ton and  bought  a  ticket  to  take  him  as  far 
back  on  his  return  as  Lafayette,  his  means 
were  exhausted,  and  when  he  reached  La- 
fayette, he  started  to  walk  to  Lake  Charles, 
about  00  miles  distant  He  further  alleged 
that  during  the  trip  from  Lafayette  to  Lake 
Charles  afoot,  and  walking  over  defendant's 
right  of  way,  the  soles  of  his  shoes  became 
worn  off,  and  that  In  walking  over  the  loose 
stone  gravel  ballast,  which  was  the  only  way 
he  could  travel,  his  feet  became  sore  and 
bruised;  that  he  had  to  drink  water  from 
the  Irrigation  ditches  along  the  right  of  way, 
and  that  the  same  was  the  only  water  he 
could  procure  to  assuage  his  thirst,  occasioned 
by  his  great  exertions  and  the  great  heat  of 
summer;  that  by  reason  of  his  exposure  to 
the  sun,  his  extreme  exertions,  and  the 
drinking  of  said  water,  during  all  of  which 
time  he  could  not  sleep  on  account  of  many 
swarms  of  mosquitoes,  ^he  contracted  fever, 
and  was  confined  to  his  bed  and  room  after 
said  trip  with  fever,  as  the  result  of  the 
wrongful  acts  of  defendant,  and  that  by  rea- 
son of  the  great  mental  and  physical  pain 
and  anguish  that  he  was  caused  and  did  un- 
dergo he  was  greatly  damaged.  Deffflidant 
specially  excepted  to  the  allegattons  of  dam- 
ages alleged  by  plaintiff  to  have  been  sustain- 
ed by  him  growing  out  of  his  traveling  afoot 
from  Lafayette  to  Lake  Charles,  and  answer- 
ed by  general  denial  and  a  plea  of  contribu- 
tory negligence.  A  trial  before  a  Jury  re- 
sulted In  a  verdict  and  Judgment  for  plaintiff 
for  $500.  Defendant  has  appealed. 

[1]  By  its  first  assignment  of  error  appel- 
lant complains  of  the  refusal  of  the  court  to 
sustain  its  special  exertion  to  that  part  of 
plaintiff's  petition  which  claims  that  he  suf- 
fered damages  occasioned  by  bis  walking 
from  Lafayette  to  Lake  Charles.  Its  con- 
tention in  this  connection  is  that  at  the  time 
of  the  purchase  of  the  ticket  defendant  could 
not  reasonably  have  anticipated,  that  a  fail- 
ure on  the  part  of  Its  agent  to  sell  a  ticket 
to  Wasbbum  Instead  of  to  Washington  would 
result  in  plaintiff  being  In  Washington  with- 
out funds,  and  that  he  would  undertake  to 
walk  from  Lafayette  to  Lake  Charles 
through  swamps,  and  swarms  of  mosquitoes, 
in  the  heat  of  summer,  without  suOicient 
food  and  water,  with  the  result  that  be 
would  suffer  mentally  and  physically,  and 
become  sick  with  fever,  and  that  therefore 
the  damages  claimed  are  too  remote.  We 
think  the  damages  claimed  are  too  remote, 
and  that  the  exception  should  have  been  sus- 
tained. It  is  unnecessary  to  set  out  our  rea- 
sons for  this  ruling  at  length,  but  think  It 
sufficient  to  say  that  our  decision  of  this 
question  is  based  upon  tbe  reasons  given  by 
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onr  Supreme  Court  In  Railway  t.  Welch,  100 
Tex.  118.  04  S.  W.  334,  and  tbe  authorities 
there  cited,  and  content  ourselves  by  a  refer- 
ence to  that  casa  It  follows,  we  think,  that 
the  court  should  not  have  submitted  in  Its 
charge  to  the  Jury  the  question  of  damages 
sustained  by  plaintiff  In  walking  from  La- 
fayette to  Lake  Charles,  and  that  Instead 
thereof  the  court  should  have  given  appel- 
lant's special  charge  No.  4,  by  which  it  was 
sought  to  have  the  Jury  Instructed  that  they 
could  not  allow  the  plaintiff  any  sum  for 
damages  sustained  by  him  by  reason  of  his 
Joamey  afoot  from  Lafayette  to  Lake 
Charles;  and  appellant's  aeeond  and  third 
assignments  of  error  raising  the  points  an 
sustained. 

[2]  The  appellant  leqnested  the  court  to 
charge  the  jury  as  follows:  "Yon  are  In- 
structed that  In  this  caae^  in  no  event,  under 
the  evidence,  would  the  defendant's  agent  be 
required  to  exercise  anything  more  than  or- 
dinary care  in  the  sale  of  the  ticket  to  plain* 
tur,"  etc.  In  the  main  diarge  the  court  in- 
structed the  Jnry  that:  "Negligence  aa  ap- 
plied to  railway  companies  engaged  In  receiv- 
ing and  transporting 'passengers,  and  as  that 
term  la  used  In  this  charge,  Is  a  ftUlure  to 
exerdae  and  use  that  high  degree  of  care 
which  every  cautious,  prudent,  and  compe- 
tent person  usually  exercise  ni^er  the  same 
or  similar  circumstances."  The  court  fur- 
ther charged  that  whenever  the  term  "neg- 
ligence" was  used  In  the  charge,  the  Jury 
would  understand  and  apply  the  term  in  the 
sense  in  which  it  Is  defined.  In  applying  the 
law  to  the  facts  the  court  Instructed  the  Jnry 
that  before  plaintiff  was  enUtled  to  recov- 
er, they  must  find  from  the  evidence  that 
the  ticket  agent  was  guilty  of  negligence  in 
selling  plnintlfF  the  ticket  to  Washington. 
The  result  of  all  this  la  that  the  court  held 
the  defendant  to  the  same  degree  of  care  In 
selling  the  ticket  as  the  law  exacts  of  a  car- 
rier towards  its  passengers.  The  refusal  to 
give  the  special  charge  referred  to,  and  the 
giving  of  the  charge  which  imposed  upon  de- 
fendant. In  selling  the  ticket,  the  high  degree 
of  care  with  which  the  carrier  Is  charged  in 
respect  of  its  passengers  are  assailed  by  appel- 
lant in  Its  eighth  and  ninth  assignments  of 
error,  and  we  think  the  assignments  must 
be  sustained.  In  Thompson,  Carriers  of 
Passengers.  It  is  said  that:  "The  rule  impos- 
ing upon  carriers  of  passengers  the  highest 
degree  of  care  applies  only  to  the  means  and 
measures  for  safety  which  the  passenger  oX 
necessity  must  trust  wholly  to  the  carrier. 
It  is  In  general  applicable  only  to  the  period 
during  which  the  carrier  Is  In  a  certain  sense 
the  bailee  of  the  person  of  the  passenger." 
This  rule  is  approved  by  our  Supreme  Court 
In  Texas  &  Pacific  Railway  Company  v.  Mil- 
ler, 79  Tex.  78,  16  S.  W.  264,  11  L.  R.  A.  395, 
23  Am.  St  Rep.  30&  Applying  the  rule  to 
the  facts  of  this  case,  It  must  be  held  that 


although  plalntur,  by  presenting  himself  up- 
on the  premises  of  defendant  within  a  prop- 
er time  before  the  departure  of  the  train, 
with  the  Intention  of  purchasing  a  ticket  and 
to  take  passage  upon  the  train,  might  there- 
by become  a  passenger,  the  high  d^ree  of 
care  owtog  by  the  carrier  as  to  the  means 
and  measures  ft>r  bis  safety  did  not  apply  In 
the  matter  of  the  making  of  the  contract  of 
carriage,  but  tliat  In  the  making  of  said  con- 
tract by  the  sale  of  the  ticket  the  defendant 
was  h«ld  to  tiie  exordae  of  ordtaujy  care 
only. 

It  is  thought  that  appellant's  assignments 
of  error,  other  than  those  above  discussed, 
do  not  point  out  reversible  error,  and  the 
same  are  overruled. 

For  the  errors  Indicated  the  Judgment  ot 
the  court  below  is  revened,  and  the  cause 
remanded. 

Reversed  and  remanded. 


WALKER  et  oL  v.  LAND  et  aL 
(Court  of  Civil  Appeals  of  Texas.  TexsAana. 
April  17,  1913.) 

Apfeai.  and  EasoB  ((  773*)— VaiLmB  to 
File  Bbief^Apfibmanck. 

Where  appellants  fail  to  file  briefs,  and  ap- 
pellees filed  bnefe  and  asked  for  an  amrmanee. 
It  would  be  granted,  nothing  appearinc  in  the 
record  why  a  cmitrary  course  snould  oe  pur- 
sued. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104,  3108-3U0:  Dec. 
Dig.  i  773.«] 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  E.  U  Walker  and  another 
against  Joe  Land  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Lacy  &  Bramlette,  of  Longvlew,  for  appd- 
lants.  McCord  &  Gam^bdl,  of  Longview,  for 
appellees. 

WILLSON,  O.  J.  By  virtue  of  an  eiecn- 
tlon  Issued  on  a  Judgment  against  appellant 
E.  L.  Walker  In  favor  of  the  JaekscmvUle 
State  Bank,  one  of  the  appellees,  Joe  Land, 
the  other  appellee,  as  sheriff,  levied  on  a 
tract  of  land  in  Smith  county  as  the  prop- 
erty of  said  E.  L.  Walker.  Mrs.  E.  D.  Walk- 
er, the  other  appellant,  wife  of  said  E.  L. 
Walker,  claimed  that  the  land  was  a  part  of 
her  separate  estate,  and,  Joined  by  her  hus- 
band, brought  suit  to  enjoin  a  sale  thereof 
under  the  execution.  The  court  found  that 
the  land  belonged  to  the  community  estate 
between  E.  L.  Walker  and  bis  wife,  and  was 
subject  to  sale  for  the  purpose  of  satisfying 
the  Judgment  After  perfecting  an  aEq;wel 
from  a  Judgment  rendered  In  accordance 
with  the  finding,  appellants  are  In  the  at- 
titude of  having  abandoned  It  by  their  fail- 
ure to  file  briefs  in  this  court  Appelleea 
have  filed  briefs  and  ask  for  an  afflnuaace 
of  the  Judgment  No  reason  appearing  from 
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anrtUliig  we  find  In  the  recent  vrhy  a  con- 
trary conrae  should  be  pursued,  the  request 
ia  granted,  and  the  Judgment  la  affirmed. 


McCONNELL  &  MERCHANT  v.  BRICK- 
PHILLIPS  CO. 

(Court  of  Civil  Appeals  of  Tezaa.  Austin. 
April  23,  1915.    Rebearios  Denied 
May  21,  1913.) 

Landlord  ahd  Tenant  (H  182,  246*)— Ao- 

CEPTANCE  OF  BUILDING— LaNDLOBD'S  LiEN. 

Defendants  contracted  to  leaee  to  W.  a 
theater,  to  be  constructed,  the  building  to  be 
ready  by  June  1,  1911,  or  aa  soon  thereafter  as 
practicable.  The  lease  was  for  five  years ;  rent 
payable  monthly.  Defendants  let  tile  contract 
to  erect  the  bailding  to  M.,  and,  though  the 
building  was  not  completed  by  June  1, 1911,  W. 
began  the  erection  of  stage  fixtures  and  seats 
which  he  was  to  do  at  hla  owu  expense.  He 
purchased  the  seats  from  plalntilf  on  credit  and 
installed  them  in  the  building.  In  the  latter 
part  of  August,  the  building  was  sufficiently 
advanced  to  enable  W.  to  use  the  same  as  a 
theater,  and  he  began  giving  shows  therein  early 
in  September.  HHd,  that  such  facts  indicated 
at  least  a  tadt  agreement  between  M.  and  de- 
fendants that  W.  might  occupy  the  theater  with- 
out either  waiving  their  rights  under  the  con- 
tract, and  when  he  began  so  to  use  the  building 
be  became  liable  for  rent,  and  the  fixtures  iu  the 
building  were  subject  to  the  lien  of  defendant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |S  78^-785,  991-1002;  Dec. 
Dig.  If  182,  246.«1 

Appeal  from  Tom  Oreen  County  Court; 
Oscar  Frlnk,  Judge. 

Action  by  the  Brick-Phillips  Company 
against  McComiell  &  MOTchant  Judgment  for 
pl^UfTs,  and  defendants  appeaL  Reversed 
and  rendered. 

Hill,  Lee  &  Hill  and  Blanks,  Collins  & 
Jackson,  all  of  San  Angelo,  tor  appellanta 
S.  a  Antry  and  Bell  &  Upton,  all  of  San 
Angelo,  for  appellees. 

Findings  of  Fact 

JIQNKINS,  J.  Appellants  entered  Into  a 
written  contract  of  lease  with  one  Welahert 
for  a  building  to  be  erected  by  them;  said 
lease  being  In  part  as  follows:  "That  said 
McConnell  &  Merchant  are  to  erect  a  bond- 
ing on  said  Iota  CO  feet  wide  and  125  feet 
long,  according  to  the  plans  and  spedtica- 
tion  submitted  to  and  approved  by  the  par- 
ties of  the  second  part,  said  building  to  be 
completed  and  ready  for  occupancy  by  the 
first  day  of  June,  1911,  or  as  soon  thereaft- 
er as  practicable;  and  should  said  building 
be  not  then  completed  that  said  McConnell 
A  Merchant  are  to  rebate  the  rentals  until 
said  building  Is  completed  and  ready  for  oc> 
cupancy,"  The  lease  was  for  a  term  of  five 
years,  payable  monthly  in  the  sum  of  $200. 
McConnell  ft  ftferehant  let  a  contract  to  erect 
this  building  to  one  M.  A.  Moon,  the  terms 
of  which  contract  do  not  appear  In  the  state- 
ment of  fhcts.  The  building  was  not  com- 
pleted by  the  ist  of  June,  but  was  sufficient- 


ly advanced  for  Weisfaert  to  begin  the  erec- 
tion of  the  stage  fixtures  and  the  seating  of 
the  building,  which  work  was  to  be  perform- 
ed by  him  under  the  contract  at  Ills  own  ex- 
pense, with  the  privily  of  removing  such 
fixtures  at  the  end  of  the  lease.  These  flx- 
txacB  were  purchased  by  Wefadiert  from  av- 
pellees,  and  Were  placed  Jn  the  building  dur- 
ing the  summer  months.  In  the  latter  part 
of  August  or  early  in  September,  the  build- 
ing was  still  not  completed,  but  was  snffi- 
<4ently  advanced  to  enable  Wdahort  to  use 
the  same  as  a  theater;  he  began  giving 
shows  in  said  building  at  least  as  early 
as  September.  After  havli^  given  one  or 
more  shows,  Moon,  the  contractor,  asked  him 
by  what  authority  he  was  giving  shows  in 
the  builfflng.  He  stated  upon  the  authority 
of  McConnell.  At  this  time  some  contro- 
versy had  arisen  as  to  whether  or  dbt  the 
walls  of  the  building  were  soffldently 
strong;  WelEdiert  having  raised  the  ques- 
tion. Tbn  walls  wen  old  walls  of  the  build- 
ing that  had  been  destroyed  by  fire.  It 
does  not  appear  whether  or  not  the  con- 
tractor. Moon,  was  responsible  tor  the  sta- 
bility of  said  walls;  but,  In  discussing  the 
matter  with  Wdshcrt,  HcConneU  told  him 
that  Moon  said  the  walls  would  stand  100 
years.  Moon  states  that  be  had  heard  that 
there  was  some  question  about  his  being  re- 
sponsible for  rents;  and  It  appears  that 
this  was  his  reason  for  asking  Welshert  by 
what  authority  he  was  using  the  building, 
the  building  at  that  time  not  having  been 
turned  over  to  and  received  by  McConnell 
and  Merchant  Moon  Informed  Welshert  that 
be  could  not  show  In  the  building  unless 
McConnell  &.  Merchant  received  the  building 
In  its  then  condition.  Thereupon  Welshert 
presented  to  Moon  the  following  written 
statement:  "This  Is  to  certify  that  Merchant 
&  McCounell  have  nothing  to  do  with  the 
house  until  completed  and  turned  over  to 
us.  Any  arrangements  that  W^shert  makes 
with  Mr.  Moon  will  be  perfectly  satisfactory 
to  us.  [Signed]  S.  W.  Merchant,  San  Ange- 
lo, Texas,  October  10,  1011." 

Moon  testified  that,  notwithstanding  this 
note,  he  made  no  further  objection  to  Wels- 
bert's  proceeding  with  bis  shows.  About  the 
28th  of  October,  1011,  Welshert  informed 
McConnell  that  he  would  not  go  ahead  with 
his  contract,  and  that  he  had  nbthlng  with 
which  to  pay  rents,  and  that  McConnell 
could  take  cha^e  of  the  -fixtures  which  he 
had  placed  In  the  building.  McConnell  did 
not  accept  these  fixtures  In  full  payment  of 
the  amount  due  blm,  but  did  take  possession 
of  them,  and  subsequently.  In  February  of 
the  following  year,  sold  the  building,  to- 
gether with  said  fixtures;  the  building  In 
the  meantime  not  having  been  re-rented,  and 
appellants  being  unable  to  rent  the  same. 
On  October  24,  1911,  Welshert  executed  to 
apprises  a  note  for  $301.80  tm  the  fixtures 
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which  they  bad  placed  In  the  bulldlns.  and 
on  the  following  day  had  executed  to  ap- 
pellees a  mortgage  on  Bald  fiztnres  to  secuK 
said  note,  which  was  recorded  on  the  same 
day. 

McConnell  testified  that  Welabert  agreed 
to  begin  paying  rent  some  time  In  August; 
that  he  had  agreed  with  Weishert  that  he 
might  commence  his  lease  as  soon  as  the  In- 
side of  the  building  was  finished.  McCon- 
nell further  testified  that  he  never  took 
poBseBslon  of  the  building,  as  against  the 
contractor,  until  after  Weishert  left 

This  salt  was  against  McConnell  ft  Mer- 
chant for  so  much  of  the  value  of  said  i^op- 
erty  alleged  to  have  been  converted  by  them 
as  was  equal  to  the  amount  dae  appellees 
on  said  note.  It  la  allseed  that  said  prop- 
erty was  of  the  valne  of  9500.  The  court 
instructed  the  jury  to  find  for  the  plain- 
tiffs, unless  they  found  that  under  the  lease 
contract  rent  began  to  accrue  in  favor  of 
McConnell  ft  Merchant  before  the  execution 
and  recording  of  said  chattd  mortgage.  The 
Jury  retomed  a  verdict  for  appellees,  and 
Jndgmrat  was  entered  accordingly. 

AiveUants  requested  the  Collowing  qtedal 
charge:  '^Oentlonen  of  the  jury,  it  appears 
without  dlqnite  tliat  Weishert  entered  Into 
possoaslon.  of  the  Princess  Opera  House  (the 
name  by  whicb  the  building  was  known) 
Bonw  ttoie  during  8^>tember,  19U,  and  yon 
are  therefore  Instructed  that  at  that  date 
defendants'  lien  to  secuFe  rents  attached  to 
the  property  which  the  plaintUEs  alleged  to 
have  been  converted  by  the  defendants,  and 
that  the  lessor  YftAAat  was  recqiionslble  to 
the  defendants  for  rwts  under  his  wrlttm 
contract  txom  tbmt  date  nntU  the  time  de- 
fendants sold  Uie  Princess  Theater."  Ap- 
pellants  also  requested  a  perenqitory  charge 
in  tSteir  favor. 

Opinion. 

1.  Appellants  insist  that  tb^  were  oitltled 
to  judgmmt,  for  the  reason  that,  when 
Weishert  entered  the  building  and  placed  the 
fixtures  therein,  he  was  either  a  straager, 
and  therefore  a  trespasser,  or  he  was  the 
tenant  of  appellants ;  and  Uiat  it  a  strai^^ 
became  a  part  of  the  realty,  and  therefore 
their  property ;  bnt  If  a  tenant,  and  the  fix- 
tures under  the  contract  remained  personal 
property,  they  had  a  landlord's  lien  thereon. 

2.  Regardless  of  when  Weishert  became 
the  tenant  of  appellants,  we  do  not  think 
be  can  be  treated  as  a  trespasser  in  placing 
the  fixtures  In  the  building.  They  were  so 
placed  with  the  knowledge  and  consent  of 
appellants,  and  in  contemplation  of  the  writ- 
ten contract  of  lease.  The  evidence  shows 
that  Wdshert  placed  the  fixtures  in  the 
building  with  the  knowledge  and  without  ob- 
jection on  the  part  of  the  contractor,  he 
knowing  tliat  they  were  being  so  placed  un- 
der a  written  contract  of  lease  of  the  build- 
ing, and  he  made  no  obJecUon  thoreto ;  con- 


seQuently,  Weishert  was  not  a  trespasser  as 
to  him.  Weishert  under  his  agreement  with 
McConnell  became  the  tenant  of  ai^llants 
In  August  or  September,  1911,  when  he  be- 
gan giving  shows  in  said  buildlns,  and  the 
note  wrlttoi  by  Merchant  could  not  tfuuge 
this  fSct 

8.  Oar  deductions  from  the  facta  in  this 
case  are:  That  the  building  was  anfflcSently 
completed  In  August,  or  at  least  In  Sqitran- 
ber,  for  Weishert  to  b^sln  to  use  the  same 
for  the  purposes  fm  which  be  had  leased  lt» 
and  that  he  was  not  cmcemed  In  some  mA- 
dittonal  work  to  be  done  nndw  said  contracc 
The  uncontradicted  evidence  shows  that  be 
occupied  said  building  at  least  as  early  as 
Septembw,  and  gave  one  or  more  shows  in 
the  same  prior  to  Ote  time  Oat  Herdmnt 
wrote  the  note  of  October  lOtb.  At  tliis  time 
it  appears  from  the  testimony  of  Moon  tbat 
be  was  anzlons  to  have  McComidl  &  Mar- 
diant  rec^ve  the  building  In  ftilflllment  of 
the  torms  of  his  coiUnct,  and  that  Vney  were 
unwUlli^  to  do  so.  Moon  farther  testlfled 
that  at  this  time  he  had  heard  acKneClilng 
said  about  rents,  and  that  be  mlg^t  be  bdd 
for  the  same,  and  that  he  did  nbt  vKopoat 
to  be  llaUe  for  roits  upon  the  theory  that 
Weishert  ma  bis  tenant;  and  be  farther 
testlfled  that  Weldmt  was  never  bis  tenant 

We  condnde  from  tbe  whole  teetimonT 
that  tbwe  vas  at  least  a  tadt  agreemcDt 
between  the  contractor  and  tbe  ownors  of 
tbe  building  that  Weishert  ml^t  oocniv  and 
use  the  same  as  a  theater,  wlthoat  dther 
party  waiving  their  rights  nnder  the  con- 
tract with  reference  to  tbe  erection  of  said 
building.  It  appears  tbat  Wdishert  nevw 
at  any  time  paid  any  rents,  but  tbe  pay- 
ment of  rents  is  not  necessary  to  estabUdi 
the  relation  of  landlord  and  tenant.  Allen 
V.  Koepsd,  77  Tex.  5«i,  14  S.  W.  ICl.  We 
think,  under  the  facts  of  this  case,  wben 
Weishert  began  to  use  the  building  tor  giving 
theatrical  exhibitions,  tliat  he  became  liable 
under  his  contract  with  appellants  for  rents, 
and  that,  if  the  failure  to  complete  the  build- 
ing was  any  detriment  to  blm,  be  would  have 
been  ^titled  to  a  rebate  to  tbat  extent 
However,  as  above  stated.  It  does  not  ap- 
pear that  tbe  failure  to  complete  tbe  bnild- 
Ing  was  a  detrim^t  to  Weishert  as  tbe  pro- 
prietor of  the  theater. 

We  think  the  court  erred  in  submitting  to 
the  jury  the  Issue  as  to  whether  or  not 
W^hert  became  liable  for  rents  prior  to 
October  26,  1911.  and  In  making  the  rl^t* 
of  the  parties  depend  upon  said  Issue:  First, 
because  undAr  tbe  undiluted  testimony  there 
was  no  Issue  as  to  Weidiert^s  having  beccnne 
re^nsible  for  rrats  iMlor  to  that  time;  and, 
second,  tot  tbe  reesm,  as  above  stated,  tbat 
as  between  himself  and  app^lants  he  was 
their  toiant,  whether  liable  for  raita  or  not 

In  view  of  the  disposition  wbldi  we  make 
of  this  case,  other  asslgnmaits  ot  «Tor  be- 
come immaterial. 
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For  tlie  reasons  above  stated,  tbe  Jadff- 
me&t  of  tile  trial  conrt  Is  reversed  and  bere 
rendered  In  favor  of  appellants. 

Reversed  and  rendered. 


LEB  V.  DURHAM. 
(Cottrt  of  OlvU  Appeals  of  Texas.  Austin. 
April  23.  I&IS.) 

1.  EviDBKOi  a  445*)  —  Pabol  Bvidkkok  — 

WWTTBK  iNBTBUmifT. 

In  an  action  on  a  note  againBt  a  surety, 
who  wu  a  principal  debtor  as  to  plaintiff,  an 
allesatlon  in  the  answer  that  pwlntiff  had 
agreed  for  a  consideration  to  extend  the  time 
for  the  payment  of  the  note  and  to  aooept  pay- 
ment by  the  person,  for  whose  benefit  the  note 
was  made,  in  wotk  anring  the  latter's  occupancy 
of  lands  owned  by  plaintiff,  and  at  the  time 
leased  to  such  person,  and  that  be  had  done 
work  for  plaintlif  of  value  more  than  sufficient 
to  pay  the  note,  was  not  objectionable  as  as  at- 
tempt to  change  the  terms  of  the  note,  which 
required  payment  In  cash  by  makinK  it  payable 
in  work,  labor,  and  the  prodncts  of  the  leaasd 
fann. 

[Ed.  Note.— For  other  cases,  see  Svldence, 
Cent  Dig.  If  2062-20W;  DecTblg.  I  445.*> 

2.  FftauDS.  Statutb  or  (I  139*>-^insA0T 
Foa  SXBVICBS— Pbbfokicarcb  WrTHIIt  Ybab. 

In  an  action  against  a  snretr  on  a  note,  an 
auction  that  plalntlfl  agreed  for  a  conridera- 
tion  to  extend  the  time  of  payment  for  one  year, 
and  that  the  princi^  a«>tor  might  pay  the 
note  by  work  for  plaintiff,  and  that  ne  had  done 
work  of  greater  value  than  the  amount  due 
on  the  notit,  was  not  objectionable  on  the  ground 
that  the  oial  contract  that  the  note  might  be 
paid  in  work  was  within  the  statute  of  frands 
as  a  contract  for  services  not  to  be  performed 
within  a  year;  the  services  having  been  al* 
leged  to  have  been  actnally  jpeiformed  and  It 
not  appearing  that  they  could  not  have  been 
peifOnned  within  a  year. 

IBi.  Note.— For  other  cases,  sse  Frauds,  Stat- 
ute of,  Gent  rug.  H  88^-841;   Dee.  Dtf.  { 

Appeal  from  Hamilton  Connty  Court;  B, 
Q.  Mnrphree,  Judge. 

Action  by  J.  J*  Dnrliam  agalnat  B.  B.  Lee. 
Judgment  for  plalntifF,  and  d^^dant  ap- 
peals.  Reversed  and  remanded. 

Langford  &  Chesley,  of  Hamilton,  for  ap- 
pellant Chris  Emmett,  of  Honston,  and  J. 
Lk  Lewis,  of  Hamilton,  tm  aivelleew 

JENKINS,  J.  This  was  a  salt  upon  a 
note  given  for  a  debt  owing  by  one  W.  L. 
Jones  to  appellee.  Appellant,  In  so  far  as  ap- 
pellee is  concerned,  was  a  principal  upon 
aald  note.  Appellant  alleges  that  at  the  time 
of  the  maturity  of  aald  note  said  Jones  was 
nnable  to  pay  the  same,  and  that  plaintiff, 
at  the  request  of  said  Jones  and  one  Jeml- 
gan,  another  surety  upon  said  note,  and  of 
appellant,  for  a  valuable  consideration, 
agreed  to  extend  tlie  time  of  tlie  payment  of 
said  note  for  one  year;  and  farther  agreed 
that  said  Jones  might  pay  the  said  note  in 
work  daring  his  occupancy  of  certain  farm- 
ing lands  owned  by  appellee,  and  at  that  time 
leased  to  said  Jones.   Appellant  farther  al- 


leges that,  in  accordance  wlQi  aald  agree- 
ment, the  said  Jones  did  certain  work  for  aii- 
peUee  of  value  more  than  safBcieut  to  pay 
Bald  note,  under  an  agreement  with  appellee 
that  said  work,  in  so  far  as  the  amount  of 
the  same  was  necessary,  should  be  applied 
to  the  payment  of  the  note  upon  which  this 
suit  was  brought 

[1]  Appellee  filed  several  special  exceptions 
to  said  answer,  among  which  was  that  the 
same  was  InsnfiBclent  for  the  reason  that 
it  "attempts  to  change  the  terms  of  a  writ- 
ten instrument,  to  wit,  the  note  sued  on, 
which  note  specifies  the  payment  of  dollars 
and  cents,  and  makes  the  payment  to  be 
made  in  work,  labor,  and  products  of  the 
farm  of  J.  J.  Durham."  This  exception  was 
sustained,  and  In  this  we  hold  that  the  trial 
court  committed  error.  Proof  of  such  facte 
would  not  have  bad  the  effect  to  change  the 
terms  of  a  written  instrument  but  would 
have  proven  a  new  contract  by  the  terms 
of  which  Jones  was  permitted  to  discharge 
said  debt  in  labor.  Appellee  suggeste  that, 
even  if  it  was  error  in  the  court  to  suataln 
this  exception.  It  is  harmless,  for  the  reason 
that  the  court  overruled  appellee's  special 
exception  No.  2.  But  special  exception  No. 
2  was  to  the  effect  that  the  oral  contract 
changing  the  terms  of  payment  did  not  ap- 
pear to  be  supported  by  a  valuable  consid- 
eration. The  overruling  of  this  exception  did 
not  have  the  effect  to  overrule  the  exception 
aa  to  the  (diahge  in  the  terms  of  the  instru- 
ment which  exertion,  as  above  stated,  was 
sustained  by  the  court 

[2]  In  addition  to  this,  the  following  spe- 
cial exception  was  sustained  by  the  court: 
"And  further  excepting  to  said  answer,  plain- 
tiff says  that  defendant  should  not  be  per- 
mitted to  maintain  his  action,  and  that  his 
answer  should  be  stricken  out  for  the  fol- 
lowing reasons,  to  wit:  Defendant's  answer 
shows  upon  Its  face  that  said  alleged  con- 
tract and  agreement  was  not  to  have  been 
and  coold  not  have  been  performed  within  a 
year  from  the  pnaklng  thereof,  and  there- 
fore said  alleged  contract  would  come  within 
the  statute  of  frauds  No.  2,543,  subdivision 

and  he  should  therefore  not  be  permitted 
to  maintain  his  action,  and  of  this  he  prays 
judgment  of  the  conrt" 

The  effect  of  sustaining  this  exception  was 
to  strike  out  all  of  defendant's  answer.  The 
prayer  is  "that  his  answer  should  be  strick- 
en out"  Appellant  declined  to  amend  or 
to  proceed  further  with  the  trial.  We  do 
not  think,  under  the  rulings  of  the  court  as 
above  set  out,  that  he  could  have  proceeded 
with  the  trial;  that  la  to  say,  the  effect  of 
said  ruling  was  to  deny  him  the  right  to  In- 
troduce evidence  in  support  of  his  answer. 
It  was  NTor  for  the  court  to  sustain  the 
last-named  exertion,  for  the  reason  that  it 
does  not  appear  that  said  contract  conld  not 
have  been  performed  within  a  year;  and,  be- 
sides, It  is  Immatttial  as  to  whether  It  could 
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have  been  bo  performed  or  not,  inasmucb  as 
appellant  alleged  that  It  was  actually  per- 
formed, and  that  said  note  In  this  manner 
had  been  fully  paid. 

For  the  errors  above  pointed  out,  tbe  jndg- 
ment  of  the  trial  court  Is  reversed,  and  this 
cause  is  remanded. 

Beversed  and  remanded. 


PITLDK  ft  METER  v.  BUTLEB  «t  aL 
(Court  of  Civil  Appeals  of  Texas.  Tezarfcana. 
April  24,  1&13.) 

1.  Chattel  Mortoages  (S  278*)  —  Fobbolo* 

BUBB— SUFFlCraNCY  OF  EVIOENCB. 

In  an  action  Co  foreclose  a  chattel  mortgage' 
on  a  mule  colt,  evidence  held  to  show  conclusive- 
ly that  the  colt  purchased  by  defendants  from 
the  mortgagor  was  the  same  one  described  in 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  1  537;  Dec.  Dig.  i  27U.*J 

2.  Chattel  Mobtoaoes  (|  49*)— DxBCBiFnoii 

OF  PbOPEBTY— SUFFIOIENCT. 

A  description  In  a  recorded  chattel  mort- 
gage of  the  mortgaged  property  as  "one  black 
mare  mule  colt  eight  months  old"  was  sufficient, 
where  it  sufficiently  indicated  the  situs  of  the 
property  by  reciting  that  the  mortgagor  was 
the  owner,  had  poaseseion,  and  resided  at  a 
stated  place,  and  where  the  mortgagor,  at  the 
time  of  the  mortgage  and  at  a  sate  of  the  colt 
by  him,  bad  no  othw  mule  colt,  and  hence  the 
purchaser  of  the  colt  was  diarged  with  notice 
of  the  mortgage  and  took  subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  SS  90-92;  Dec.  Dig.  |  49.*] 

3.  Chattel  Mortoages  (8  47*)- Descbiption 
OF  Pbofebtt— SUmOIEMOT. 

As  against  third  persons,  a  diattd  nwrti- 
gage  must  p<^t  out  the  subject-matter,  so  that 
a  third  person  may  identify  the  property  by  the 
aid  of  such  inquiries  as  the  instrument  ttsslf 
suggests. 

[Ed,  Note.— For  other  cases,  see  Chattel  Mort- 
gages^^ Cent.  Dig.  S§  87,  88,  9<^103;  Dec  Dig. 

Appeal  from  Smith  County  Goort;  Jas.  F. 
Odom,  Judfre. 

Action  by  Pitluk  ft  Meyer  against  Powell 
Butler  and  others.  From  a  judgment  for 
plaintiffs  granting  insufficient  relief,  they  ap- 
peaL   Reformed  and  affirmed. 

The  suit  was  against  appellee  Powell  But- 
ler on  a  note  executed  by  him  to  appellants, 
and  against  all  three  appellees,  to  foreclose 
a  chattel  mortgage  lien  on  personalty  given 
by  Butler  to  secure  payment  of  tbe  note, 
'file  Judgment  of  the  court  was  against  the 
maker  of  tbe  note  for  the  debt  and  with  a 
foreclosure  of  the  chattel  mortgage  lien  on 
all  tbe  property  claimed  in  tbe  suit  under  the 
mortgage  except  a  mule  colt,  for  which  a 
foreclosure  was  denied  to  appellants.  The 
chattel  mortgage  given  by  Butler  to  appel- 
lants was  dated  December  10,  1910,  and 
properly  r^stered  in  the  office  of  the  county 
clerk.  The  chattel  mortgage  described  the 
property,  as  material  here,  as  "also  •  •  • 
one  black  mare  mule  colt  tight  months  old." 
The  mortgage  contained  the  recitation  that 
all  the  property  described  in  the  Instrument 


was  the  property  of  the  mor^gor,  and  that 
no  other  person  had  any  claim  or  interest 
In  it,  and,  further,  referring  to  the  crop  of 
cotton  and  com  mortgaged,  "said  crops  plantr 
ed  and  to  be  planted,  cultivated  and  raised 
during  tbe  year  1911  on  the  farm  belonging 
to  Tom  Goodson,  situated  In  Anderatm  coun- 
ty, Texas,  about  five  mllea  east  from  Ftanlw- 
ton." 

[1]  It  was  provffl  that  the  mortgagor  re- 
sided on  the  farm  belonging  to  Tom  Goodson 
about  five  miles  east  from  Frankston,  in 
Anderson  county,  and  bad  lived  there  for 
several  years,  and  dorlug  tbe  year  1911,  and 
owned  a  mare  mule  colt  of  black  color,  bred 
from  a  bay  mare  about  eight  years  old  owned 
by  him.  The  colt  was  in  his  possession  at 
the  place  of  his  residence,  and  kept  tliere, 
and  was  tbe  only  mule  colt  owned  by  him 
or  on  the  place.  The  mule  colt  bad  a  small 
white  spot  on  the  top  of  tb^  head,  and  the 
owner  had  made  a  split  in  one  of  its  ears. ' 
In  the  fall  of  1911  appellee  Lydle  pnrcbased 
from  Butler  the  mare  mule  colt.  '  In  this  pur- 
chase appellee  Alexander  appears  to  have 
a  claim  or  interest.  The  mare  mule  colt  pur- 
chased by  l^die  is  described  as  being  about 
18  months  old,  with  one  ear  split,  a  white 
spot  on  the  top  of  the  head,  and  of  a  dark 
bay  or  brown  color.  Several  witnesses  saw 
tbe  colt  at  Lydle's  after  the  purchase,  and 
positively  Identified  it  as  tbe  same  mole  colt 
of  Butler's  covered  by  the  mortgage.  It  was 
also  shown  that  at  the  time  of  tbe  purchase 
by  L^die  the  mortgagor  was  riding  tbe  bay 
mare  proven  to  be  the  mother  of  the  colt, 
and  that  the  colt  was  following'  tbe  mare. 
Tbe  evidence  conclusively  establishes,  we 
conclude,  that  the  mule  colt  purchased  by 
Lydle  and  Alexander  was  the  property  of 
Butler,  and  was  the  same  mule  colt  mort- 
gaged and  Intended  to  be  mortgaged  by  But- 
ler to  appellanta  The  slit  in  the  ear,  tbe 
white  spot  on  tbe  head,  the  ucx  and  the  age, 
and  the  other  circumstances,  go  to  positively 
show  the  same  animal.  Tbe  slight  difference 
in  color  of  black  or  dark  bay  or  brown  would 
not  prevail  over  the  other  very  positive 
means  of  Identity,  as  the  color  of  the  colt 
in  that  resi>ect  could  change  or  vary  In  tbe 
10  months'  growth,  which  la  usual. 

Fitzgerald,  Butler  ft  Bulloch,  of  Tyler,  for 
appellantik  Hanson  ft  Butler,  ot  Tylec,  tat 
appellees. 

liEVX,  J.  (after  stating  the  facts  as  above). 
[2,  8]  It  is  the  contention  of  appellants  that 
they  were  also  entitled,  under  the  evldoice^ 
to  have  a  foreclosure  of  their  chattel  mort- 
gage lien  on  the  mule  oolt  against  all  the 
parties,  and  that  it  was  tfror  to  have  d^ed 
it  The  identity  of  tbe  property  purchased 
bting  concluslTely  shown,  tbe  qaestion  re- 
maining between  the  parties  was  whether 
Lydle  and  Alexander  took  the  property  sub- 
ject to  the  chattel  mortgage,  or  whether  tbe 
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lien  was  void  against  tbem  on  the  gronnd 
that  the  property  was  not  sofflclently  de- 
scribed ;  and  the  qnestioa  becomes  one  poie- 
I7  of  law  in  this  particular  case,  for  the  rea- 
son that  it  depends  upon  the  legal  effect  to 
be  given  to  the  facts  presented.  The  chattel 
mortgage  describes  the  property  as  "one 
black  mare  male  colt  eight  months  old,"  and 
states  facts  of  the  definite  ownership  and 
sufficiently  of  the  sltas  of  the  property.  And 
in  connection  with  the  instrument  the  fact 
was  conclnslTely  proven  that  the  mortgagor 
did  not  own  or  have  In  bis  possession,  at  the 
time  of  the  mortgage  or  the  purchase,  any 
other  mule  colt  than  the  one  covered  by  the 
mortgage.  It  Is  the  quite  familiar  rule  that 
as  against  third  persons  the  mortgage  most 
point  out  the  subject-matter,  so  that  the  third 
person  may  idratify  the  property  covered  by 
the  aid  of  such  inquiries  as  the  instrument 
itself  suggests.  That  is  required  because  no- 
Uce  flowing  from  matters  of  record  cannot 
be  more  extensive  than  the  facts  stated  or 
referred  to.  And  by  limiting  the  Inquiry  that 
would  have  been  required  of  a  third  person 
to  the  particular  description  given  in  the 
mortgage  here,  identity  of  the  particular 
mule  colt  In  suit  was  fixed  and  certain. 
There  Is  the  situs  of  the  mule  colt  covered  by 
the  mortgage  sufficiently  indicated  by  the 
recital  that  the  mortgagor  Is  the  owner,  has 
possession,  and  that  he  resides  at  a  stated 
place-  And  the  giving  of  the  age,  sex,  and 
color  la  a  description  reasonably  particular, 
and  there  is  only  a  possibility  of  describing 
with  greater  detail.  And  there  1b  the  fact 
of  nonexistence  of  other  property  of  the  kind 
held  or  owned  by  the  mortgagor  to  which  the 
terms  of  the  mortgage  could  apply.  All  of 
these  are  elements  that  should  be  considered 
In  determining  the  suffldency  of  the  descrip- 
tion of  the  mole  colt  covered  by  the  chattel 
mortgage  to  affect  with  notice.  We,  there- 
fore, conclude  that  Lydie  and  Alexander 
should  be  held  to  have  purchased  the  mule 
colt  subject  to  the  mortgage.  Johnson  v. 
Brown,  66  S.  W.  486 ;  Boykin  v.  Rosenfleld, 
69  Tex.  117,  »  S.  W.  818  ;  Ames  Iron  Works 
V.  Cblnn,  16  Tex.  Civ.  App.  88,  38  S.  W.  247 ; 
Oarrett  v.  Josey,  44  Tex.  Civ.  App.  1,  97  8. 
W.  139;  Scaling  v.  Bank.  30  Tex.  C»v.  App. 
164.  87  S.  W.  716;  lightle  v.  Castteman,  62 
Ark.  276,  12  8.  W.  564;  Shreck  v.  Spain,  30 
Neb.  887,  47  N.  W.  419. 

It  follows  that  the  Judgment  in  this  case 
should  be  reformed  so  as  to  allow  a  fore- 
closure of  the  chattel  mortgage  lien  on  the 
mule  colt  In  favor  of  appellants  against  all 
the  appellees,  and  it  la  accordingly  done; 
and  as  so  reformed  the  Judgment  Is  affirmed. 

The  costs  of  appeal  will  be  taxed  against 
appellees  Lydie  and  Alexander.  Asd  all  the 
costs  of  the  court  below,  so  t&r  as  it  affects 
the  proceeding  in  foreclosure,  will  be  taxed 
severally  against  the  appellees  as  incurred 
by  them  and  as  well  by  appellants,  and  otliw* 
wise  against  appellee  Bntlw. 


THBBATT  v.  JOHNSON  et  aL 

(Oonit  at  Civil  Appeals  of  Texas.  Texarkana. 
April  1.  1913.   On  Motion  for  Be- 
hearlns,  April  10,  1913.) 

1.  GUABOIAN  AND   WaBD    (}  13'*>->APP0XirT- 
UEKT — JUBISDICnON  OF  COUBT. 

Under  Rev.  Olv.  St.  1911,  U  4091-4096, 
providing  that  on  appointment  of  temporary 
euardians  the  Judge  shall  state  in  the  order  that 
ft  will  be  made  permanent  at  the  next  regular 
term  after  service  of  citation,  the  power  to  ap- 
point a  temporary  guardian  la  conferred  on  the 
jadKe,  while  the  power  to  pass  on  a  contest  and 
make  a  permanent  appointment  Is  vested  in  the 
court ;  and  an  order  of  the  court  appointing  a 
permanent  guardian  must  be  made  in  term  time 
and  entered  In  the  minutes,  as  required  by  arti- 
cles 4060,  4083,  and  under  articles  3219,  4060, 
the  appointment  is  a  nullity,  unless  so  entered. 

[Ed.  Note.— For  other  cases,  see  Onardian 
and  Ward,  Cent  Dig.  U  4(MS2;  Dec  Dig.  | 

2.  GtTABOXAN  AMD   WaBD   (%  13*)— APPOXKT- 

MEKT—JuweDionoN— Citation. 

The  power  of  the  court  to  appoint  a  per- 
manent guardian  is  statutorr,  and  the  citation 
prescribed  by  statute  Is  jurisdictional,  and  an 
appearance  in  court  does  not  dispense  with  the 
necessity  of  the  citation. 


On  Moti<m  for  Beheailng. 
S.  Corns  (I  236*)— AFPoiitnaeNT  ov  Guabdiah 

— LlABIUTT- APPIAL. 

Where  a  person  was  required  to  appeal  to 
the  district  court  to  obtain  relief  from  an  er^ 
roneoas  jndgment  of  the  county  court  appointing 
another  guardian,  the  costs  of  the  district  court 
should  be  taxed  against  the  latter. 
^IBd.  Note,— For  other  cases,  see  Costs,  Cwit 
Dfc,  H  900-006,  907;  D^llMg.  |  286>] 

Appeal  from  District  Court,  Hopkins  Comi- 
ty; R,  L.  Porter,  Judge. 

Application  of  Mamie  8.  Johnson  and  an- 
other for  their  appointment  as  guardian  of 
minor  children,  presented  after  the  aiq;ioint- 
ment  of  J.  F.  Threatt  as  guanUan.  From  a 
Judgment  of  the  district  court  appointing 
Mamie  8.  Johnson  and  another  guardian  of 
one  of  the  children  and  J.  F.  Threatt  guard- 
ian of  the  othOT  dUldren,  the  latter  appeals. 
Reversed  and  remanded. 

In  vacation  of  the  court  J.  F.  Threatt 
made  application  in  writing  to  the  county 
Judge  of  Hopkins  county  to  be  appointed 
temporary  guardian  of  the  person  and  estate 
of  the  three  minor  Calvert  children,  the  old- 
est a  boy  17  years  of  age,  the  next  a  boy  13 
years  of  age,  and  the  other  a  girl  4  years 
of  age.  On  July  31, 1911,  the  same  day  of  the 
application,  the  Judge  made  and  entered  In 
the  probate  minute  book  of  the  court  an 
order  appointing  him  temporary  guardian  of 
the  persons  and  estates  of  the  minors,  and 
further  providing  that  citation  Issue  as  re- 
quired by  law,  and  that  the  aK>olntment  be 
made  permanent  at  the  next  r^olar  term 
of  the  court,  unless  the  same  be  contested. 
On  August  2,  1911,  Threatt,  in  compliance 
with  the  terms  of  the  order,  executed  his 
bond  and  took  the  oath  and  returned  an 
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Inventory  and  appralBement  of  the  estAte, 
aU  of  whlcb  was  approved  by  the  judge  and 
tiled.  Tlie  October  term  was  tbe  first  regular 
term  after  the  date  of  the  order,  and  no 
person  appeared  and  contested  the  appoint- 
ment of  Tbreatt  as  permanent  guardian  of 
the  persons  and  estate  of  the  minors,  and 
there  was  no  order  made  or  entered  in  the 
probate  minutes  at  the  October  term  making 
the  temporary  appointment  of  Tbreatt  perma- 
nent After  the  adjournment  of  the  October 
term,  and  on  December  21. 1911,  the  appellees 
illed  in  the  county  court  a  petition  contain- 
ing three  counts.  The  first  was  In  the  na- 
ture of  a  formal  application  to  have  them 
appointed  guardian  of  the  persons  and  es- 
tate of  the  minors.  The  second  ground  set 
up  that  in  the  temporary  appointment  of 
appellant  no  sufficient  notices  or  citation 
had  been  issued  or  served  as  required  by 
law,  and  no  Judgm^  was  entered  up  malrius 
tbe  temporary  appointment  permanent,  and 
appellees  asked  tliat  th«y  be  now  permitted 
te  contest  the  making  of  the  same  perma- 
nent, and  to  be  tiwmsdves  appointed  perma- 
nent guardian.  The  Uiird  ground  was  In 
the  nature  of  an  application  to  have  the 
appellant  renkoved  teom  his  trust  upon  cer- 
tain grounds  alleged.  The  two  oldest  chil- 
dren, at  the  time  ot  ai^lees*  application 
being  over  14  years  of  age,  filed  written 
waivers  of  personal  notice,  and  also  sdected 
appellees  as  guardian  of  tbetr  pers<m8  and 
estate.  A  trial  was  had  in  the  county 
court  at  tbe  February  term  next  following 
the  fiUng  of  the  petition,  and  resolted  in 
the  ai^lees  bdng  appointed  guardian  of  the 
two  children  over  14  years  old  npon  thdr 
selection  made  In  writing,  and  In  the  appel- 
lant being  made  guardian  of  the  youngest 
child  by  an  order  entered  In  the  probate 
minutes  at  that  term.  The  appellees  appeal- 
ed to  the  district  court  from  the  order  mak- 
ing appellant  permanent  guardian  of  the 
youngest  child.  In  the  district  court  the 
trial  was  to  a  Jury,  and  Judgment  was  enter- 
ed on  the  verdict  of  the  Jury  appointing  ap- 
pellees guardian  of  the  i>er8on  and  estate  of 
the  youngest  minor  child.  The  appellee^  are 
husband  and  wife,  and  the  wife  is  the  sister 
of  the  minor  child.  Mrs.  Tbreatt,  wife  of 
the  appellant,  Is  the  aunt  of  the  minor  child. 

H.  C.  Connor,  of  Dallas,  and  0.  O.  James, 
of  Sulphur  Springs,  for  appellant  D.  Thorn- 
ton, of  Sulphur  Springs,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above) . 
Appellant  contends,  in  his  first  and  second 
assignments  of  error,  that  the  terms  of  the 
statute  in  which  this  proceeding  was  had 
do  not  authorize  a  contest  to  the  appointment 
of  the  permanent  guardian  to  be  filed  and 
made  at  the  second  term  of  the  court  after 
notices  are  served,  and  the  contest  proceed- 
ings are  therefore  void.  The  contest  by 
appellee  was  made  and  filed  at  tbe  second, 
and  not  the  first,  term  of  the  probate  court 


after  the  date  of  tbe  order  of  Uie  Jndge,  in 
vacation,  appointing  appellant  tonporary 
guardian  of  the  person  and  estete  of  the 
minor  that  is  concerned  in  this  appeaL  It 
is  believed  that  appellees  are  not  barred  of 
the  legal  right  to  file  and  make  a  contest  of 
the  permanent  aiM>ointment  of  appellant  as 
guardian,  upon  two  grounds:  (1)  In  view  of 
the  admitted  fiact  In  the  record  that  at  the 
time  the  contest  was  filed  and  presented  tbe 
court  had  not  made  nor  entered  in  the  jno- 
bate  minutes  during  a  regular  term  of  court 
any  order  appointing  or  ccmtlnulng  tbe  tem- 
porary guardian  the  permanent  guardian  of 
the  minor;  and  (2)  the  law  with  respect  to 
notice  to  be  given  before  the  tonporary 
guardian  could  be  made  permanent  guard- 
ian had  not  been  complied  with  at  the  time 
the  contest  was  filed  and  made. 

11]  The  Btetute  eQ>eclalIy  empowers  tbe 
county  Judge  to  make  appointment  In  'vaca- 
tion of  a  guardian  of  the  person  and  estate 
of  a  minor,  and  authorizes  the  court  at  the 
next  regular  term,  after  proper  service  of 
citation,  to  make  such  appointment  perma- 
nent Chapter  6,  tit  64,  B.  &  1911.  But, 
in  order  for  such  proceeding  to  be  made  tbe 
basis  for  a  permanent  appointment  it  Is 
further  expressly  provided  (1)  that  the  Judge 
shall  state  in  his  order  appointing  the  tem- 
porary guardian  that  his  appointment  will  be 
made  permanent  at  the  next  regular  term  of 
court  after  service  of  citation,  and  (2)  the 
clerk  shall  cause  to  be  posted  citation  in 
terms  of  law  that  the  person  so  appointed 
temporary  guardian  will  be  made  the  perma- 
nent guardian  at  tbe  regular  term  of  court 
stated  in  the  citation,  unless  such  appt^t- 
ment  is  contested  at  that  term  of  the  court 
Articles  4092,  4095,  R.  a  It  U  to  be  observed 
that  only  the  power  to  make  the  temporary 
appointment  is  placed  In  tbe  Jndge,  and  the 
power  to  hear  and  pass  on  the  contest  and 
make  the  permanent  appointment  under  the 
proceedings  is  in  the  court  at  the  regular 
term  of  the  court  after  due  notice;  and  the 
distinction  must  be  made  between  the  author- 
ity of  a  Jndge  to  act  in  vacation  imder  gpe- 
clal  power  and  the  authority  of  a  court  to 
act  In  the  premises  in  the  regular  term  of 
court  after  proper  notices  are  issued.  The 
appointment  of  the  permanent  guardian  In 
the  proceeding  being  tbe  ezerdse  of  a  power 
placed  in  tbe  court  at  a  regular  term  after 
notice,  and  not  a  power  to  be  exercised  by 
the  Judge  In  vacation,  the  general  provisions 
of  the  stetnte  in  respect  to  the  exercise  of 
such  power  over  the  subject-matter  by  the 
court  must  govern  and  control ;  for  it  Is  ex- 
pressly 80  provided  by  article  4096,  B.  & 
Thus  it  would  follow  by  terms  of  law  that 
the  order  of  the  court  appointing  a  perma- 
nent guardian  must  be  made  in  term  time 
and  entered  In  the  minutes  of  the  court 
Articles  4050,  4083,  B.  S.  And  by  express 
terms  of  law  sudi  appointmoit  Is  Ineffecteal 
and  a  nullity,  unless  utered  o£  leeord.  Ar- 
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tlcles  321A,  40C1,  R.  S.  Bat  appellant  InsUtB 
'tbat  Uw  order  of  the  judge  appoIntlBe  the 
temporary  guardian  woald  legally  operate 
as  a  final  recorded  order.  In  the  absence  of 
a  ocmtee^  because  It  recites  that  "the  same 
shall  be  made  permanent"  If  there  Is  no  con- 
test tbraeto.  The  words  denote  that  some 
farther  order  diall  be  made  by  the  court  at 
the  regular  term,  maUng  the  gnardianshlp 
permanent,  and  could  not  reasonably  be  con- 
stmed  as  bitaiding  to  enlarge  or  restrict  the 
operation  of  the  further  proTlslons  of  the 
statute  requiring  the  court  to  make  and 
enter  ot  record  an  order  appointing  the  per- 
manent gnardlan,  In  tiie  face  of  the  express 
provision  that  sach  farther  reaolrementa 
of  the  statute  shall  govern  the  exercise  of 
the  court's  power  In  respect  to  the  perma- 
nent appointment.  And  until  the  order  of 
the  court  appointing  the  permanent  guardian 
is  made  and  entered  of  record,  as  required 
by  law,  there  has  not  been  any  appointment 
of  a  permanent  guardian,  and  ttie  legal  right 
to  appear  and  contest  such  permanent  ap- 
pointment existed  to  appellees  until  a  p^ 
manent  order  had  been  made. 

12]  A  farther  ground  for  holding  appel- 
lees were  not  barred  of  tbe  right  to  contest 
Is  that  It  affirmatively  appears  In  the  record 
that  no  dtatlon,  as  required  by  law,  had 
been  Issued  and  served  far  the  first  term 
of  the  court  that  the  temporary  appointment 
would  be  made  permanent  This  point  also 
presents  such  a  fundamental  error  of  rec- 
ord, involving  the  JurladlctloD  of  the  district 
court  on  appeal  and  the  county  court  In  the 
first  instance  to  hear  the  contest  and  ap- 
point a  permanent  guardian  at  the  second 
term  at  which  such  was  undertaken  to  be 
done,  as  will  require  this  court  to  reverse 
the  Judgment  It  Is  expressly  provided  by  the 
statute  that  citation  shall  Issue  In  the  form 
prescribed,  and  be  posted  for  the  time  stated, 
before  the  court  can  make  the  temporary  ap- 
pointment permanent  at  a  regular  term  of 
the  court.  Article  4092,  R.  S.  The  power 
of  the  court  to  appoint  the  permanent  guard- 
Ian  on  the  proceedings  Is  a  special  power 
conferred  by  the  statute,  and  the  statute  as 
to  the  Issuance  and  service  of  citation  must 
be  substantially  followed  In  order  to  make 
valid  the  ezerdse  of  the  power;  for  com- 
pliance with  the  statute  is  a  condition  pre- 
cedent to  the  valid  exerdse  of  the  power, 
and  Is  Jurisdlctiona].  And  any  attempt  to 
ezerdse  the  power  of  appointment  without 
such  express  requirement  being  complied 
with,  becomes  a  nullity.  The  citation  here 
undertaken  to  be  Issued  so  far  failed  of  even 
a  substantial  compliance  with  the  require- 
ments as  to  have  the  legal  effect  of  being 
a  nullity  in  this  proceeding.  Appellees'  ai>- 
pea ranee  In  court  would  not  dispense  with 
the  necessity*  of  the  citation  required  and 
operate  to  confer  Jurisdiction  on  the  court; 
tor  the  citation  In  this  character  of  proceed- 


ing Is  not  a  matter  personal  to  appellees,  and 
appellees  had  no  right  to  file  a  contest  until 
the  citation  was  issued.  In  view  of  the  record 
the  proceeding  stands  as  no  permanent  guard- 
ian having  been  legally  appointed  by  the 
court,  and  the  appellant  being  the  legally 
appointed  and  qiiallfled  temporary  adminis- 
trator, with  a  contest  filed  to  Us  being  ap- 
pointed permanent  administrator.  The  Judg- 
ment of  the  county  court  being  tlierefore  v(dd 
for  want  of  Jurisdiction  in  that  comrt  to 
enter  Judgment  before  dtatlon  was  issued 
and  served,  the  district  court  acquired  no 
Jurisdiction  in  the  ain>eal  from  such  Judg- 
ment, and  the  Judgment  of  the  district  court 
must  be  here  reversed  and  the  proceedings 
remanded,  with  Instructtons  to  the  district 
court  to  enter  an  order  setting  aside  its 
Judgment  and  dlsm^ng  the  appeal.  The 
costs  of  appeal  and  the  district  court  are 
taxed  against  the  contratants,  the  appellees. 
The  order  of  the  county  court  ai^lntliw 
permanent  guardian  for  the  two  children 
over  14  years  of  age  on  theUr  own  choice  is 
not  affected  by  this  ruling,  and  the  wder, 
not  being  appealed  from,  will  remain  undls- 
turbed. 

Reversed  and  remanded,  with  Instructions. 

On  Motion  for  Rehearing. 

[S]  We  have  concluded  that  as  the  appel- 
lees were  required  to  appeal  to  the  district 
court  to  get  relief  from  the  erroneous  Judg- 
ment of  the  county  court  the  costs  of  the 
district  court  should  not  be  taxed  against  the 
appellees.  Therefore  the  Judgment  of  this 
court  should  be  modified  to  the  extent  that 
the  costs  of  the  district  court  be  taxed 
against  the  appellant  and  the  costs  of  ai>- 
peal  to  this  court  against  the  appellees;  and 
It  is  accordingly  so  ordered. 


YOUNGBERG  v.  FIRST  NAT.  BANK  OF 
PECOS  et  al. 

(Court  vt  Civil  Appeals  of  Texas.    El  ^so. 
April  24,  1913.    Rehearing  Denied 
May  22,  1913.) 

1.  OABNisHiixnT  (I  ISl*)— Airswaa  or  Gab- 

niSHEB— SUFFICI&nOT. 

A  gBmlahee,  who,  In  his  answer,  does  not 
deny,  as  required  by  statute,  that  he  has  in  his 
possession  effects  of  defendant,  may  not  com- 
plain of  an  adverse  jndgmenL 

[E^.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  H  280-283;  Dec  Dig.  {  151.*1 

2.  Afpbal  and  Ebbob  (8  760*)— Questions 

RBVIBWABLK— ASSIONHBNTS  OT  EbBOB. 
Assignments  of  error  cannot  be  considered, 
where  appellant's  brief  does  not  comply  with 
Courts  of  Civil  Appttls  rules  24,  25  (142  8. 
W.  xli),  because  of  Its  failure  to  make  any  reN 
erence  to  statement  of  facts  or  transcript  in  any 
of  the  assignments. 

[EM.  Note.'-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3096;  Dec.  Dig.  |  760.*] 

Error  from  Reeves  County  Court. 
Action  by  the  First  National  Bank  of  Pe- 
cos against  A  J.  Rose  and  another,  defend- 
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anta,  and  O.  H.  Tonngberg,  garniahee.  niere 
was  a  Jadgment  for  plaintiff  against  defend- 
ants and  against  the  garnidiee,  and  ttie  gar- 
nishee brings  error.  Affirmed. 

BaUard  Cloldwell  and  F.  R.  Price,  both  of 
El  Paso,  and  W.  P.  Brady,  of  Pecos,  for 
plaintiff  in  error.  J.  W.  Parker,  of  Pecos, 
and  Davis  ft  Goggln  and  Paul  D.  Thomas,  all 
of  El  Paso,  Cor  defendants  in  errw. 

HARFEK,  J.  On  Jane  30,  1911,  the  First 
National  Bank  of  Pecos  brought  this  suit 
against  A.  J.  Bose  and  S.  S.  Cash,  defendants, 
for  the  sum  of  9553,  and  sued  out  Its  writ 
of  garnishment  against  C  M.  Youngbert^  the 
appellant 

1.1]  Uarnlsbee  filed  an  answer,  which  did 
not  comply  with  the  statute,  in  that  It  did 
not  deny  having  effects  In  his  possession  be- 
longing to  defendant  Rose.  Melton  t,  Lewis, 
74  Tex.  412.  12  S.  W.  93.  Judgment  was 
rendered  against  the  said  Bose  and  Gash  for 
the  amount  sued  for,  and  in  turn  against 
the  appellant,  Tonngberg,  garnishee,  from 
wlilch  this  appeal  1b  taken. 

L2]  The  appellant's  brief  la  defectlTev  In 
that  It  does  not  comply  with  rules  24  and 
25  for  Courts  of  Civil  Appeals  (142  S.  W. 
xll).  It  falls  to  make  any  reference  to  state- 
ment of  facts  or  transcript  In  any  of  the 
assignments  of  error;  therefore  cannot  be 
considered.  De  Lay  v.  Wolffarth,  154  8.  W. 
1030. 

Being  no  fundamental  wror,  the  Judgment 
of  the  lower  court  must  be  affirmed;  and 
It  is  so  ordered. 

UcKUNZIB,  J.,  did  not  Bit  In  this  case. 


MIAGABA  FIRB  INS.  CO.  T.  LOLLAB. 

(Ooort  of  Civil  Appeals  of  Texas.  Texarkana. 
April  2,  1913.    On  Mc^on  for  Re- 
hearing, May  1,  1913.) 

1.  New  Trial  (|  88*)— Obodhds— Absbhob  of 

AnOBVBTS. 

Where  nonreiridait  attorneys  of  defendant 
ware  notified  by  the  clerk  of  the  coart  that  the 
ease  would  not  be  set  down  for  trial  on  any 
particnlar  day  of  the  term,  and  that  it  was 
necessary  to  watch  the  docket  and  try  the  case 
when  it  was  reached,  and  were  subBeguently 
advised  that  the  court  on  a  designated  day 
would  set  the  jury  docket,  a  denial  of  a  new 
trial  on  Uie  ground  of  the  absence  of  the  attor- 
neys at  tihe  time  of  the  trial  was  not  an  abuse 
of  discretion. 

tEd.  Note.— ITor  other  cases,  see  New  Trial, 
Cent  Dig.  H  17^174;  DeeTDig.  |  86.*] 

2.  IHSUBANCB  (I  e34*)~rrBE  INSVBANOB— Ao- 
TIOHB— PETinOM— SUBTICIEKCT. 

A  petition  in  an  action  on  a  fire  insurance 
contract,  which  alleges  the  existence  of  a  parol 
contract  which  does  not  require  proof  of  Iobs 
as  a  condition  precedent  to  an  action  for  a  lois, 
and  which  does  not  contain  agreements  as  to  sole 
unconditional  ownership  and  actual  value  of 
the  property  damaged  or  destroyed,  is  sufficient 
as  against  the  objection  that  it  does  not  all»e 
the  furnishing  of  proofs  of  Iobb  or  plaintiffs 


unconditional  and  sole  ownersUp  and  the  actu- 
al value  of  the  property  damaged  or  destroyed. 

[Ed.  Note. — For  other  cases,  see  Insaiancc, 
Omt  Dig.  K  1593,  ISOSTiBOe,  1008-im 
1908;  Dec  fSg.  f  t^i*}^ 

On  Motion  for  Bebearlng. 

8.  INSURAHCS  ({  829*)— Fm  Iitsusahcb— Ao- 

TXOiTS— Petition— ScmoiKHCT. 

A  petition  in  an  action  on  a  fire  insurance 
contract,  which  alleges  facts  anthoridng  nrotrf 
of  either  a  written  or  an  oril  ooutract  of  usoi^ 
ance,  is  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1575-15807  1584-1686,  1B92. 
1598;  Dec.  Dig.  1629.*] 

4.  PLSADina  (i  48*)— PmnoH— SumciKNCT. 

Whether  a  petition  states  a  cause  of  actioD 
must  be  determined  by  the  aUmtlons  in  it  and 
without  reference  to  testimony  m  support  of  it 
^[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  H  106,  106;  Dec.  l5ig.  |  48.*1^ 

Appealtrom  District  Court  Hopkins  Comi- 
ty; R.  L.  Porter,  IvOga. 

Action  by  J.  a  Lollar  against  tlie  lOagan 
Fire  Inanranoe  Oonpony.  From  a  Jadgment 
for  idalntlfl;  defendant  appeals.  Affirmed. 

In  his  original  petition  filed  Angnst  1, 1912, 
appellee,  who  was  the  plaintiff  below,  al- 
leged that  on  February  4,  1912,  appellant  {hx>- 
posed.  If  be  would  imy  It  $35,  to  insore  a 
bouse  and  merchandise  sltoated  therein  own- 
ed by  him  against  loss  by  fire  for  a  period 
beginning  said  February  4th  and  ending 
February  4,  1913.  He  then  allied  that  he 
accepted  the  proposition  and  paid  appellant 
the  $35,  and  that  appellant  "accepted  same 
and  did  insure  plaintlfTs  said  property  for 
the  sum  of  $1,000  during  said  period  of  time." 
He  then  farther  alleged  as  follows:  "That 
on  or  about  the  30th  day  of  May,  1912.  his 
storehoase  and  his  said  goods  contained 
therein  were  burned  and  entirely  destroyed 
hy  fire,  after  which  time  plaintiff  demanded 
of  defendant  that  it  pay  him  said  $1,000  as 
it  had  contracted  to  do,  but  plaintiff  says 
that  it  Called  and  refused  so  to  do  or  to  pay 
any  part  thereof ;  that  the  amount  for  which 
the  house  was  Insured  was  $200  and  the 
amount  fbr  which  the  goods  were  insured 
was  $800;  that  defendant's  failure  to  pay 
same  caused  plaintiff  to  be  damaged  In  the 
sum  of  $1,000  caused  by  said  fire  and  de- 
fendant's failure  to  pay  said  insurance. 
Wherefore  plaintiff  says  that,  by  reason  of 
the  premises,  defendant  became  liable  and 
was  and  now  is  due  him  said  sum  that  It 
so  refuses  to  pay." 

In  its  answer  filed  August  17,  1912,  ai^- 
lant  demurred  generally  to  the  petition,  and 
specially  on  the  ground  that  it  did  not  ap- 
pear from  the  auctions  therein  "that  any 
proof  of  loss  wvs  furnished  to  it  as  required 
by  the  terms  of  the  contract  sued  npon." 
After  denying  the  truth  of  the  allegatloQe 
in  the  petition,  appellant  in  its  said  answer 
specially  alleged  that  If  it  issued  a  policy  to 
appellee,  which  it  did  not  admit,  same  con- 
tained a  stipulation  that  it  should  not  In  the 
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event  of  the  loss  of  the  goods  by  fire,  be  li- 
able for  more  than  three-fourths  of  their 
ralae,  and  also  contained  stipulations  and 
conditions  which  were  not  complied  with  by 
appellee  as  follows:  (1)  lliat  appellee  would 
make,  securely  keep,  and,  In  the  event  of  a 
loss  of  the  goods  by  fire,  deliver  to  appellant 
Inventories  and  books  deflcrlbed.  Ci)  That 
wiUiln  80  days  after  a  loss  by  flre  appellee 
would  furnish  to  It  proof  <tf  loss  as  partlca- 
larly  specified. 

In  a  supplemental  petition  filed  August  29, 
1912,  appellee,  among  other  things,  alleged 
as  foUows:  "That  he  had  no  knowledge  of 
the  warranty  provisions  in  the  policy  wlildb 
evidenced  the  contract  of  insurance ;  nelUier 
did  he  know  of  the  other  provisions  Implead- 
ed by  the  answer  of  defendant,  and  that  he 
had  no  opportunity  of  knowing  or  acquiring 
a  knowledge  of  said  warranties  or  provisions 
Impleaded  by  defoidant  in  Its  said  answer; 
that  be  agreed  orally  with  defoidant, 
through  its  agents  Foscue  and  Fate,  that 
plaintiff  would  pay  defendant  986  to  insure 
said  property  for  $1,000  during  said  time, 
and  defendant  orally  agreed  to  insure  said 
property  for  said  amount  during  said  time, 
through  said  agrats.  He  says  that  it  is 
true  that  thereafter  defendant  reduced  the 
said  agreement  to  writing  and  signed  same, 
together  with  said  warranty  clauses  and  oon- 
dttions  precedent,  as  shown  by  defendant's 
answer,  after  the  time  of  making  the  oral 
contract  and  after  it  had  received  Its  pay- 
ment, but  plaintiff  bad  no  knowledge  of  what 
it  contained  and  never  saw  said  wrlttoi  In- 
stniment  until  after  his  said  property  was 
destroyed  by  said  flre;  that  the  defendant, 
through  its  said  agents,  kept  possession  of 
the  said  policy  to  the  entire  exclusion  of  the 
plalntlfF  and  did  not  at  any  time  disclose  to 
or  tuform  plaintiff  of  any  of  the  contacts  of 
said  wrlttoi  policy,  except  that  plalntlfTs 
said  propeorty  was  insured  for  the  amount  of 
f 1,000,  and  did  not  disclose  to  plaintiff  that 
there  was  any  other  agreement  in  the  writ- 
tm  instrument;  that  plaintiff  had  no  notice 
that  said  warranty  clause  or  other  limita- 
tions impleaded  by  defendant  were  contained 
In  said  written  Instrument,  and  had  no 
means  of  knowing  or  learning  said  facts." 
Appellee  then  allied  that  the  property  de- 
stroyed by  the  fire  was  of  the  value  of  $3.- 
000,  while  the  total  insurance  on  same  was 
only  $1,500.  In  his  supplemental  petition  ap- 
pellee alleged  facts  he  relied  on. to  show  a 
vraivor  by  an)ellant  of  stlmilations  and  eoa- 
dltlons  in  the  policy  set  np  1^  it  to  defeat 
the  recovery  sought  against  It 

The  trial  was  to  a  Jury  on  August  80^ 
1012,  and  resulted  in  a  verdict  and  Judg* 
meat  in  appeUetfs  favor  for  <$1,000. 

Crane  ft  Cran^  of  Dallas,  for  appellant 
D.  Tbnntan,  of  Sulphur  Springs,  for  appel- 
lee. 

WILLSON,  a  J.  (after  stating  the  fftcts  as 
above).   [1]  One  ot  the  grounds  ot  ttie  mo- 


tion  for  a  new  trial  was'  the  absence  of  ap- 
pellant's attom^s  from  the  court  at  the 
time  the  case  was  tried.  It  was  alleged  in 
the  motion  that  said  attorneys  resided  In 
Dallas,  85  miles  from  Sulphur  Springs,  where 
the  trial  was  had.  The  only  reason  assigned 
for  the  absence  of  the  attorneys  from  the 
court  was  that  they  did  not  believe  the  case 
would  be  reached  for  trial  as  soon  as  it  was 
reached.  It  was  alleged  In  the  motion  that 
said  attorneys  on  August  15th  wrote  appd- 
lee's  attorney  adrlslug  him  they  represented 
appellant  and  would  "forward  an  answer  to 
the  clerk,  together  with  Jury  fee,"  and  re- 
questing him  to  advise  them  "when  the  case 
Is  set  dovrn  for  trial,"  and  that  appellee's 
attorney  on  August  I6th  replied  as  follows: 
""Wia.  ask  for  a  jury  for  you,  but  can't  set 
the  case.  We  have  no  assignment  of  cases 
In  this  court  and  It  Is  hard  to  tell  when 
one  can  get  a  chance  of  trial  in  a  Jury  case. 
There  are  several  cases  ahead  of  the  Lollar 
Case.  They  may  be  tried  or  may  be  con- 
tinued or  settled,  can't  tell,  and  the  court 
won't  hold  a  Jury  for  a  case  the  trial  of 
which  has  b«ea  postponed,  and  we  will  have 
to  watch  the  cases  and  try  wh«i  we  can." 
It  was  further  alleged  in  the  motion  that  on 
August  16th  appellant's  attorneys  wrote  the 
clerk,  sending  its  answer  to  the  petition  and 
the  Jury  Ue,  and  requesting  him  to  see  that 
the  case  was  placed  on  the  Jury  docket  and 
to  advise  them  "when  the  court  will  set  its 
Jury  docket,"  and  that  the  deA  rolled  that 
he  would  see  that  the  case  was  placed  on  the 
Jury  docket  and  that  the  court  would  "set  Its 
Jury  docket  on  Wednesday,  August  28th.'' 
Appellant  then  alleged  that  from  the  replies 
received  to  their  said  letters  Its  attom^s 
"were  led  to  believe  and  did  believe  that  on 
August  28th  the  court  would  set  this  cause 
along  with  the  cases  for  some  certain  time, 
and  that  they  would  be  notified  of  the  set- 
ting thereof.  That  In  view  of  the  fitct  that 
this  cause  is  an  appearance  case,  and  that 
there  were  several  cases  ahead  of  it,  they 
were  led  to  believe,  and  did  believe,  that 
same  would  not  be  reached  during  the  first 
week  of  court  but  probably  during  the  sec- 
ond week  of  said  term."  Appellant  further 
alleged  in  said  motion  that  its  attorneys  had 
found  it  to  be  "a  uniform  custom  among 
members  of  the  bar  of  the  state  of  Texas  to 
notify  nonresident  connsel  of  the  setting  of 
cases;  that  the  letter  from  Mr.  D.  Thorn- 
ton, counsd  for  plaintiff,  was  of  the  char- 
acter to  lead,  and  which  did  lead,  defend- 
ant's counsel  to  believe  that  plaintlfrs  coun- 
sel would  conform  to  such  custom  and  notify 
the  defradan^s  oounsd  of  the  setting  of  this 
case,  and  they  relied  upon  him  to  do  so." 
AiK>eUant  then  alleged  that  it  had  a  merito- 
rious defense  to  appellee's  suit  setting  out 
same  at  length,  offered  to  try  the  cause  at 
any  time  during  the  term  the  court  might 
select  and  farther  offered  to  aUde  by  any 
conditions  the  court  mii^t  impose  as  to  costs 
if  the  new  trial  should  be  (ranted.  The 
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motloD,  Id  the  respects  stated,  was  sworn  to 
by  one  of  appellant's  attorneys.  It  was  con- 
troverted, in  some  of  those  respects,  by  a 
sworn  answer  thereto  filed  by  appellee.  As 
we  are  of  tbe  opinion  It  should  not  be  said, 
even  on  appellant's  own  showing  as  to  the 
facts,  that  the  court  abused  the  dlBcreUoD  he 
possessed  when  he  overruled  the  motion,  the 
allegations  in  said  answer  need  not  be  set 
out  As  supporting  its  contention  that  Its 
motion  should  have  been  granted,  appellant 
dtes  several  cases,  relying  on  Scottish  Union 
&  National  Ins.  Co.  v.  Tomkles,  28  Tex.  Civ. 
App.  167,  66  S.  W.  1109,  as  being  most  nearly 
In  point  But  In  that  case  it  appeared  that 
the  appellant's  attorneys  were  Justified,  by 
the  circumstances  shown,  in  concluding  that 
It  would  not  be  reached  for  trial  so  soon  as 
it  was  reached,  and  therefore  that  they  were 
not  without  excuse  for  th^r  teilare  to  be 
present  at  the  trial.  In  this  case  we  think 
the  trial  court,  from  the  allegations  in  the 
motion,  and  without  reference  to  matters  set 
up  by  appellee  in  Its  answer  controverting 
same,  was  entirely  justified  in  concluding 
that  appellant's  attorneys  did  not  have  a 
right  to  believe  the  case  would  not  be  reach- 
ed for  trial  so  soon  as  it  was  reached.  They 
were  advised  by  the  clerk  In  his  letter  of 
August  17th  that  the  court  would  set  the 
-Jury  docket  on  August  28th,  and  informed 
by  appellee's  attorney  la  the  letter  he  wrote 
to  them  August  16th  that  the  case  could  not 
be  set  down  for  trial  on  a  particular  day  of 
the  term,  but  that  It  would  be  necessary  to 
watch  the  docket  and  try  It  when  It  was 
reached, 

[Z]  It  is  Insiated  that  the  petition  did  not 
state  a  cause  of  action,  because  it  did  not 
contain  an  allegation  tbut  appellee  had  fur- 
nidied  proof  of  the  loss  sustained  by  the 
fire.  It  was  claimed  that,  by  the  terms  of 
the  policy  issued  to  appellee,  furnishing  such 
proof  was  a  condition  precedent  to  his  right 
to  maintain  a  suit  against  appellant  If 
It  appeared  that  the  suit  was  on  the  written 
policy,  there  would  be  merit  in  the  conten- 
tion. Insurance  Go.  v.  Bowlln,  70  S.  W.  797. 
But,  by  reference  to  the  allegations  in  the 
orl^nal  and  supplemental  petitions  set  out 
In  tbe  statement,  It  will  be  seen  that  the 
suit  was  not  on  the  policy,  but  on  a  parol 
contract  free  of  such  a  condition.  Therefore 
the  contention  Is  overruled.  Cohen  v.  In- 
surance Co.,  67  Tex.  325,  3  S.  W.  297,  60 
Am.  Rep.  24;  Duff  v.  Fire  Association,  129 
Mo.  460,  30  S.  W.  1034;  1  Cooley'a  Briefs 
on  Insurance,  405. 

It  is  next  insisted  that  by  the  terms  of 
the  policy  it  covered  the  risk  only  while  ap- 
pellee was  the  sole  and  unconditional  owner 
thereof,  and  that,  "there  being  no  averment 
in  plaintiff's  petition  that  at  the  time  of  the 
fire  he  had  an  insurable  Interest  In  the  prop- 
erty alleged  to  have  been  destroyed,  the 
plaintiff  was  not  entitled  to  recover,  even  U 


an  Insurable  Interest  in  him  was  proven." 
And  finally  it  Is  insisted  that  by  the  terms 
of  the  policy  appellant  "agreed  to  pay  plain- 
tiff the  actual  cash  value  of  tbe  property 
damaged  or  destroyed,  not  to  exceed  the 
amount  named  In  the  policy ;  and,  there  be- 
ing no  averment  in  plaintiff's  petition  as  to 
the  value  of  the  property  alleged  to  have 
been  destroyed,  the  plaintiff,  as  a  matter  of 
law,  was  not  entitled  to  recover,  even  though 
the  value  was  proven."  It  is  a  sufficient  an- 
swer to  these  contentions,  we  think,  to  re- 
peat that  the  suit  was  on  a  parol  contract  to 
Insure,  and  not  on  the  written  poUey; 
The  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[S,  41  The  statement  in  tbe  opinion  that  it 
appeared  ftom  ttie  allegations  in  his  plead- 
ings that  appellee's  suit  "was  not  on  the 
policy,  but  on  a  parol  contract"  Is  Inac- 
curate. The  allegations  In  the  petition  au- 
thorized proof  of  either  a  written  or  an  oral 
undertaking  on  the  part  of  appellant  to  in- 
sure appellee  against  loss  by  the  destruction 
of  his  storehouse  and  stock  of  goods  by 
fire.  But  the  fact  that  the  petition  should 
be  so  construed  did  not  subject  It  to  the  ob- 
jections urged  in  the  assignments  attacking 
It,  and  therefore  the  disposition  made  by  us 
of  those  assignments  was  not  erroneous.  If 
the  sufliclency  of  the  petition  should  be  test- 
ed by  the  proof  adduced  by  appellee  instead 
of  by  the  allegations  therein,  appellant's  con- 
tention that  It  did  not  state  a  cause  of  ac- 
tion, because  It  did  not  show  a  compliance 
with  conditions  precedent  to  appellee's  right 
to  maintain  a  suit  contained  in  the  contract 
proved,  doubtless  should  be  austeined.  But 
as  we  understand  it,  whether  a  petition  in 
a  given  case  states  a  cause  of  action  or  not 
is  to  be  determined  by  the  allegations  tn  It 
and  without  reference  to  testimony  adduced 
in  support  of  It  Whether  on  tbe  testimony 
adduced  tbe  plaintiff  under  his  allegations 
was  entitled  to  Judgment  or  not  la  another 
question,  and  one  not  raised  by  tbe  assign- 
ments, as  we  construe  them. 

Tbs  motion  is  overruled. 


MOORE  V.  CORE  et  aL 

(Court  of  Civil  Appeals  of  Texas.    13  Fuo. 
April  17.  1913.    Rehearing  Denied 

Ma;  22,  1913.) 

1.  Apfbai.  and  EaaoB  ({  39e*>--OBDKB8  Ap- 

PBALABLE. 

Under  Hev.  Civ.  St  1911,  art  20T9,  pro- 
viding that  an  appeal  from  interlocutoiT  .or^ 
ders  appointing  receivers  shall  be  taken  wttbia 
20  days  from  tbe  entry  of  tncb  order,  an  ap- 
peal from  an  order  appointing  a  receiver,  whicfa 
was  entered  April  21.  1912,  will  be  dismived 
where  tbe  appeal  bona  was  not-filed  until  Jnne 
21.  1912. 

[Ed.  Mote.— For  other  cases,  we  Appeal  and 
Error.  Gent  Dig.  U  1926,  1927;  Dec  Dig.  f 
35fl.»J 
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2.  APFBAI.  AND  ShSOB  Q  101*)— OBDKBS  Ap- 
FUI.ABU— (teDEBS  APPOIHTIira  BBCKIVEB. 

tlDder  Rev.  Civ.  St  1911,  art  2079.  per- 
mltting  an  appeal  from  {nterlocntory  orders 
appointins  receivers,  an  order  oTerrulfn;  a  mo- 
tion to  vacate  an  order  appointing  a  receiTer 
is  not  appealable. 

[Ed.  Note.-~-For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  681-W7:  Dee.  Dig.  { 

3.  Appeal  and  Bbbos  Q  95*)— Obdebs  Ap- 
PKALABiJC— Petition  or  Intebvention. 

An  order  dismissing  a  petition  in  Inter- 
Tention  apon  motion  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  649-654 ;  Dec.  Dig.  8  95.*] 

Appeal  from  District  Court,  Reeres  Conn- 
ty ;  S.  J.  Isaacs,  Judge. 

Plea  In  interrentloa  by  Mrs.  J.  h,  Moore 
in  a  suit  by  Ira  M.  Cobe  against  tbe  Toyah 
Valley  Irrigation  Company.  From  a  Judg- 
meat  against  Intervener,  sbe  appeals.  Ap* 
peal  dismissed. 

Hefner  A  Cooke,  of  Pecos,  for  appellant 
Bon  ft  Hubbard,  of  Pecos,  for  appellees. 

HARPER,  O.  J.  With  tbe  consent  of  the 
court,  appellant  filed  ber  petition  (which  Is 
called  plea  in  Interrentlon)  in  the  suit  then 
pending  In  tbe  district  court  of  Reeres  coun- 
ty, vlE.,  Ira  M.  Cobe  t.  Toyah  Valley  Irriga- 
tion Company,  and  In  wbltdi  J.  G.  Lore  is 
the  duly  appointed  and  acting  receiver  of  the 
defendant  irrigation  company,  by  which  pe- 
tition she  prays  that  the  order  appointing 
said  receiver  be  vacated  and  said  recdver 
discharged.  In  ber  petition  she  refers  to  and 
makes  a  part  thereof  her  petition  in  another 
orig^lnal  suit  in  which  she  seeks  to  establish 
her  rights  in  the  waters  of  Toyah  creek  as 
against  tbe  irrigation  company,  of  which  J. 
O.  Love  Is  receiver,  to  show  that  she  has  an 
interest  in  the  matters  Involved  in  tbe  re- 
ceivership. Upon  motion  of  Ira  M.  Cobe  and 
J.  O.  Love  to  dismiss  her  bill,  tbe  following 
Judgment  was  entered:  "Ira  M.  Cobe  v.  Toy- 
ah Valley  Irrigation.  No.  1,000.  June  20, 
1912.  This  day  came  on  to  be  heard  In  the 
above  styled  and  numbered  cause  the  motiou 
of  plaintiff  and  tbe  receiver,  J.  G.  Love,  to 
dismiss  from  said  case  the  petition  of  Inter- 
vention heretofore  filed  by  Mrs.  J.  U  Moore, 
also  the  plaintlCTs  and  receiver  J.  G.  Love's 
general  and  special  demurrers  to  said  peti- 
tion In  Intervention,  one  of  which  said  spe- 
cial exceptions  was  because  said  petition  In 
intervention  was  not  verified,  whereupon  the 
intervener  offered  to  verify  said  petition, 
and  tbe  court  ordered  that  said  petition  be 
considered  verified  by  the  affidavit  of  said 
Mrs.  J.  L.  Moore;  and  thereupon  said  spe- 
cial exception  was  overruled.  Then  came  on 
to  be  heard  tbe  plaintiff's  and  receiver  J,  G. 
Love's  general  demurrer  to  said  petition  in 
intervention,  and  the  court,  having  heard 
and  considered  said  general  demurrer,  is  of 
the  opinion  that  same  should  be  overruled, 
and  same  is  in  all  things  overruled.  Then 


came  on  to  be  heard  the  motion  of  plaintiff 
and  receiver.  J.  G.  Love,  to  dismiss  from  said 
case  said  petition  in  intervention,  and  tbe 
court  having  heard  said  motion  and  heard 
said  petition,  and  having  heard  the  evidence 
offered  by  plaintiff,  the  receiver,  J.  G.  Love, 
and  of  the  Intervener,  Mrs.  J.  li.  Moore,  and 
having  heard  argument  of  counsel,  and  hav- 
ing considered  same,  and  finding  frou;  said 
pleadings  and  evidence  that  tbe  intervener, 
Mrs.  J.  L.  Moore,  has  no  Interest  In  the  sub- 
ject-matter of  the  suit  and  is  In  no  way  ca- 
pacitated to  intervene  in  said  suit,  and  the 
court  finding  that,  from  tbe  evidence  adduc- 
ed on  the  hearing  of  said  motion,  the  allega- 
tions In  Intervener's  petition  were  not  true, 
the  court  is  of  the  opinion  that  said  motion 
should  be  in  all  things  sustained.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff's  and  J.  G.  Love's  mo- 
tion to  strike  out  the  plea  in  intervention 
be  in  all  things  sustained,  and  said  plea  In 
intervention  be  and  the  same  Is  hereby  dis- 
missed. To  which  actlou  of  the  court  the 
said  Mrs.  J.  L.  Moore  then  and  there  in  open 
court  excepted  and  gave  notice  of  appeal  to 
tbe  Court  of  CStII  Appeals  of  the  B^hth  Su- 
pr^e  Judicial  District  of  Texas,  at  El 
Paso." 

[1]  Appellees'  motion  to  dismiss  the  appeal 
must  be  sustained  for  the  reason,  first,  that 
article  2079,  Rev.  Qv..  Stat  of  1911,  provides 
that  appeals  from  interlocutory  orders  ap- 
pointing receivers  shall  be  taken  within  20 
days  from  the  entry  of  such  order.  The  or- 
der appointing  the  receiver  was  entered 
April  21, 1912,  and  the  appeal  bond  was  filed 
June  21,  1912. 

[2]  Besides,  the  statute  authorizes  an  ap^ 
peal  only  from  an  Interlocutory  order  ap- 
pointing a  recover,  and  an  order  overruling 
a  motion  to  vacate  the  order  appointing  a 
receiver  is  not  appealable.  Fidelity  Ca  of 
San  Frandsco  Hlrsbfeld,  41  Tex.  Civ.  App. 
517,  91  S.  W.  246.  But  appellant  contends 
that  the  entry  made  is  a  final  Judgment,  roi- 
dered  in  term  time,  oftw  bearing  of  the  evi- 
dence on  the  merits,  and  finally  condudea 
the  intorener  In  regard  to  tbe  relief  prayed 
for;  "Intervener  asked  for  no  affirmative  re- 
lief as  to  the  property  rights,  but  by  her  ex- 
hibit attached  to  the  pleading  (styled  peti- 
tion in  intervention)  shows  that  she  has  a 
separate  salt  pendtaig  to  establish  her  rights 
to  the  water  being  deUvered  by  the  irriga- 
tion company,  and  for  damages."  The  peti- 
tion filed  begins:  •••  •  •  And  moves  the 
court  to  vacate  and  set  aside  ita  ordw 

*  *  *  anMlntlns  3.   Q.   Love  receiver 

*  •  *  and  prays  that  the  said  order  ap- 
pdntlng  said  receiver  be  vacated  and  said 
receiver  be  discharged." 

[S]  So  it  Is  plain  that  no  question  was  rais- 
ed or  presented  to  the  court  exc^  the  one 
to  vacate  the  order  appointing  the  receiver. 
And  it  is  plainly  to  be  seen  that  the  court 
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simply  passed  and  siistalned  the  motion  of 
plaintiff  in  the  suit  and  the  receiver  to  dis- 
miss the  plea  in  interrention ;  and  an  order 
dismissing  such  a  petition  upon  motion  can- 
not be  appealed  from.  Stewart  t.  State,  42 
Tex.  242. 
Appeal  dismissed. 


THORNTON  at  aL  T.  McBEYNOLDS  et  «L 

KSourt  of  Civil  Appeala  of  Texas.  Tezarkana. 
April  10.  1913.   Rehearing  Denied 
AprU  24,  1913.) 

1.  BviDBNOB  (I  601*)— Opinion  Evidence— 
Testauentabt  Capacity  ~  SuBSCBiBina 
Witnesses. 

Subscribing  wltneraea  to  a  will  may  testify, 
without  qualifying  as  experts,  that  they  are  of 
the  opinioo  that  the  testatrix  was  of  sound 
mind  at  the  time  of  the  execution  of  the  will, 
without  stating  the  facts  upon  which  the  opin- 
ion is  based. 

[Ed.  Note.— For  other  cases,  see  SMdenc^ 
Cent  Dig.  »  2202-2305 ;  Bte.  EHg.  |  6(0^ 
Wills,  Cent  Dig.  {  IIS.] 

2.  Etidbnce  (I  fi01*>— Opinion  Btidbhcb— 

TESrAMENTABT  CaPAOITT— FaOIS  FOBiaNO 

Basis  op  Opinion. 

Persons,  other  than  the  subscribing  wit- 
nesses to  a  will,  who  merely  state  that  they 
had  opportunity  to  know  the  facts  upon  which 
they  base  an  opinion  as  to  the  mental  condi- 
tion of  the  testatrix,  may  testify  that  in  their 
opinion  she  was  of  sound  mind,  without  quali- 
fying as  experts  or  giving  the  facts  upon  which 
Uiev  base  their  opinion;  the  requirement  that 
snco  witnesses  shall  state  facts  only  applying 
when  their  oplnitm  la  against  the  teatamentary 
capacity. 

[Ed.  Note.— For  other  eases,  see  Xhridence, 
Cent  Dig.  n  2202-2306;  Dec.  Dig.  |  601;* 
Wills,  Cent  Dig.  S  118.) 

8.  Wills  (8  21S*>— Pbooeedinqb  tob  Pbo- 
BATK— Attack  upon  Validitt  or  Items. 
Under  Rev.  Civ.  St  1911,  art  3868,  de- 
claring that  when  a  will  has  been  probated  its 
provision  shall  be  executed,  unless  annulled  in 
a  proce^ing  instituted  for  that  purpose,  con- 
testants of  a  will  cannot  attack  specific  provl* 
slous  as  Invalid  in  the  proceeding  for  probate, 
but  must  inatitate  separate  proceedings  for  that 
purpose. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  622,  523 ;  Dec.  Dig.  |  216.*] 

4.  Appeal  and  Ebbob  (8  1068*)— Habmless 
Ebbob  —  IN8TBUCTI0N8  —  Appellant  Not 
Entitled  to  Vbbdict. 

An  Instruction  which  states  that  the  Jury 
should  find  for  the  proponentB  of  a  w{ll  if  they 
believe  the  testatrix  was  of  sound  mind  when 
It  was  executed,  unless  they  found  for  the  re- 
spondents under  subsequent  proTislons  of  the 
charge,  which  recited  substantially  the  plead- 
loga  of  contestant,  even  if  erroneous,  is  harm- 
less, where  the  testimony  was  not  sufficient  to 
support  a  verdict  in  favor  of  the  contestants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4225-4228,  41^0:  Dec. 
Dig.  8  1068;*  Trial,  Cent  Dig.  |  526.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty ;  T.  D.  Montrose,  Judge. 

Application  by  John  F.  McReynolds  and 
another  for  the  probate  of  the  will  of  Mary 
*L.  Mayers,  deceased.  From  a  decree  admit- 
ting the  will  to  probate,  contestants  appeal. 
Affirmed. 


J.  O.  Dudley  and  Hoore  ft  Vu%  aU  of 
Paris,  for  appellants.  Moore  &  Hardlson,  of 

X*arls,  for  appelleea 

WILLSON,  C.  J.  The  appeal  Is  from  a 
judgment  probating  as  the  last  will  of  Mrs. 
Mary  L.  Mayers,  deceased,  an  Instnunent  by 
the  terms  of  which  she  gave  to  her  daaghters 
Harriett  O.  Lake  and  appellant  Tlrginia  L. 
Thornton,  |5  each;  to  her  daughters  Mary 
E.  Linde  and  appellant  Eaien  D.  Rapley,  oil 
conditions  which  need  not  be  stated,  an  in- 
terest in  certain  land  in  Hot  Springs.  Ark. ; 
to  her  daughter  Mary  L.  Rogers,  on  the  con- 
dition she  would  care  for  her  during  the  re- 
mainder of  her  life,  certain  lota  in  Paris, 
Tex.;  to  her  granddblldren,  Charlie  M.  Rog- 
ers, Marie  Louise  Rogers,  Rapley  D.  R<%ers, 
Albert  R.  Llnde,  and  Flora  T.  Mocfewtz,  re- 
spectively, an  Interest  In  certain  land  In  Hot 
Springs  and  In  Ft  Smith,  Ark.;  to  her  great- 
granddaughter  Elanora  M.  Anderson  an  in- 
terest In  certain  lend  in  Ft  Smith;  to  the 
vestrymen  of  the  Episcopal  Church  In  Paris 
$300 ;  and  to  the  vestrymoi  of  an  Episcopal 
Church  In  Ft  Smith  $5a  In  the  instrumeat 
appellees  John  F.  McReynolds  and  Luther 
Rees  were  named  as  the  executors  thoeof. 
When  the  executors  offered  the  instrument 
for  probate  In  the  county  conrt*  app^lants 
EUlen  D.  Rapley  and  Virginia  U  Thornton 
contested  the  probate  thereof  on  the  ground 
(1)  that  Mrs.  Mayers  was  not  of  sound  mind 
at  the  time  she  executed  it,  and  (2)  that  she 
was  Induced  to  execute  it  as  the  result  of  un- 
due Influence  exercised  on  her  by  Martha  L. 
Rogers  and  members  of  her  family  and  one 
B.  8.  Henderscm,  Mrs.  Mayers*  legal  adviser, 
who  drafted  the  Instrument  In  the  county 
court  the  Issues  were  determined  against  ap- 
pellants, and  the  Instrument  was  admitted  to 
probate  as  the  last  will  of  Mrs.  Mayers.  On 
the  appeal  prosecuted  by  appellants  to  the 
district  court,  the  trial  was  to  a  Jury,  who 
found,  on  testimony  which  we  think  would 
not  have  supported  findings  to  the  contrary, 
that  Mrs.  Mayers  was  of  sound  mind  at  the 
time  she  executed  the  instrument,  and  that 
she  was  not  induced  to  execute  it  by  any  un- 
due influence  exerted  over  her. 

[1]  W.  T.  Ridley  and  G.  P.  Thomhill  were 
the  subscribing  witnesses  to  the  will  Tlie 
court  [>ermltted  each  of  them,  over  appd- 
lants'  objection  thereto,  on  the  ground  that 
he  had  not  qualified  as  an  expert,  nor  stated 
facts  sufficient  as  a  basis  for  an  opinion,  to 
testify  he  was  of  the  opinion  the  decedent 
was  of  sound  mind  at  the  time  she  executed 
the  will.  It  was  not  error  to  admit  the  testi- 
mony. A  subscribing  witness  to  a  will,  wheth- 
er he  Is  an  expert  or  not,  without  stattng  the 
facts  on  which  he  bases  It,  can  state  his  oidn- 
lon  as  to  the  mental  condition  of  the  testa- 
tor. Abbott's  Trial  Ev.  p.  148 ;  1  Wlgmore, 
Ev.  I  689;  3  Wlgmore^  Ev.  |  1838;  28  A.  A 
E.  Enc  Law  (2d  Ed.)  p.  101. 

[2]  Overruling  objections  tha«to  on  Hke 
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grounds,  Qie  court  permitted  Mrs.  Jones,  Mrs. 
Berger,  and  others,  respectively,  to  testify 
that  she  was  of  the  opinion  the  decedent  was 
of  sound  mind  daring  the  year  1911.  Neither 
of  tliese  witnesses  qualified  as  an  expert,  and 
the  basis  for  the  opinion  each  expressed  was 
the  fact  that  she  was  acquainted  with  the 
decedent  before  and  during  that  year  and  an- 
til  her  death,  and  saw  and  oonTersed  with 
ber  frequently.  It  may  be  conceded  that 
the  most  that  appeared  was  that  the  witness- 
es had  an  opportunity  to  know  facts  whlxA 
entitled  them  to  an  opinion;  still  we  think 
the  court  did  not  err  In  orerrollng  the  ob- 
jections to  their  testimony.  After  stating 
the  general  rule  which  denies  to  a  nonexi>ert 
witness  the  right  to  state  his  opinion  In  sa(A 
«  case,  unless  he  details  the  facts  on  which  it 
is  based,  the  author  of  the  article  on  Testa- 
mentary Capacity,  In  28  A.  ft  EI  Bnc.  Law  (2d 
Ed.)  p.  99,  notes  a  distinction,  which  we  think 
should  be  recognized  as  existing,  wh^  be 
seys:  "A  distinction,  however,  has  been 
drawn  between  witnesses  who  give  opinions 
against  the  testator's  capacity  and  those  who 
testify  to  a  t>eiief  in  his  mental  soundneea 
In  the  case  of  the  latter  class  of  witnesses  it 
would  seem  that  one  who  shows  an  acquaint- 
ance with  tbe  person  whose  mental  capacity 
is  In  question,  and  a  fAiAIliarlty  with  bis  gen- 
eral conduct,  may  testify  that  In  his  opinion 
such  person  Is  of  sound  mind.  He  need  not 
specify  the  facts  upon  which  he  bases  his  be- 
lief. It  la  sufficient  If  he  knows  of  nothing 
tending  to  Indicate  insanity."  And  see  3 
Wigmore  on  E^vldence,  |  1917  et  seq. 

[I]  Appellants  requested  tbe  court  to 
charge  tbe  jury  as  follows:  "In  this  case  the 
jury  are  instructed  that  Items  Nos.  8  and  9 
of  the  Instrument  In  evidence  before  the  jury 
as  the  will  of  Mrs.  Mary  Ia  Maym  are  not 
testamentary  In  their  character,  but  att^pt 
to.i»ss  an  estate  or  Interest  upon  a  condition 
and  consideration  to  take  effect  during  tbe 
lifetime  of  the  testator.  Hie  jury  tbertfore 
will  find  a  verdict  for  the  defendants  as  to 
those  items  and  refuse  to  probate  the  said 
Itrans  as  a  part  of  said  instrument  or  will, 
even  though  they  should  find  for  the  plain- 
tiffs, probatdng  the  rest  of  the  said  Instru- 
ment as  the  last  will  and  testament  of  Mrs. 
Mary  X*  Mayers."  In  Prather  v.  McClelland, 
76  Tex.  684, 13  S.  W.  54S,  the  Supreme  Court, 
construing  article  3358,  Revised  Statutes 
1911,  which  declares  that,  "when  a  will  has 
been  probated,  its  provisions  and  directions 
shall  be  executed,  unless  the  same  are  annul- 
led or  suspended  by  order  of  the  court  pro- 
bating tbe  same  on  a  proceeding  Instituted 
for  that  purpose  by  some  person  interested 
in  tbe  estate,"  held  that  an  attack  on  a  spe- 
dflc  provision  In  a  will,  on  the  ground  of 
Its  invalidity,  had  no  place  in  a  proceeding 
to  probate  the  will.  After  quoting  the  article 
set  out  above  and  others,  the  court  said: 
"That  the  proceeding  to  annul  some  of  the 
provisions  of  the  will  attempted,  In  this  case, 


to  be  Injected  Into  the  proceeding  to  probate 
It  Is  required  to  be  commenced  and  conduct- 
ed as  a  separate  and  distinct  proceeding  aft- 
er the  will  has  been  probated  Is,  we  think, 
too  clear  to  require  aigument  or  jllustratlon 
In  Its  support"  This  ruling,  we  think.  Is 
condualTe  of  aiq»eUantB*  contention  tha.t  the 
court  erred  in  refnsliig  to  InBtniet  tin  Jury 
as  requested. 

[*]  The  court  Instructed  the  jury  to  find 
for  appellees  if  they  believed  Mrs.  Mayers 
was  of  sound  mind  at  the  time  she  executed 
the  wilt,  unless  they  found  for  appellants 
"under  subsequent  portions  of  this  charge." 
He  then  recited,  substantially,  the  auctions 
in  appellants'  pleading  setting  out  tbe 
grounds  of  their  contest,  and  told  the  jury  to 
find  for  appellants  if  they  believed  eithw  of 
those  grounds  to  have  been  established  by 
the  evidence.  Several  objections  are  urged 
to  the  latter  portion  of  the  charge ;  the  most 
meritorious  of  the  number  being,  we  think, 
one  which  attadcs  the  Instruction  as  errone- 
ous, on  the  ground  that  it  "required  contest- 
ants to  prove  more  than  the  law  required 
tbem  to  prove,  before  the  jury  were  authoris- 
ed to  find  against  the  validity  of  the  wilL" 
If  the  instruction  was  erroneous  on  tbat 
ground,  there  is  authority  for  saying  appel- 
lants have  no  right)  to  complain  of  it,  be- 
cause it  submitted  the  Issues  just  as  they 
pleaded  them.  Edwards  v.  Millsaps,  70  S. 
W.  367;  Trlplett  v.  Morris,  18  Tex.  Civ.  App. 
GO,  44  S.  W.  687.  However,  we  do  not  care  to 
rest  our  conclusion  that  the  ju^ment  should 
not  be  reversed  for  errors  in  tbe  charge  com- 
plained of  on  the  ftict  that  the  Instruction 
was  in  the  language  of  sibilants'  plead- 
Itags.  To  our  minds,  a  more  satisfactory  reft- 
son  for  overruling  appellants*  contention  lies 
in  the  fact  that  the  testimony  demanded  the 
finding  made  by  the  joiy.  The  testimony 
reUed  upon  to  defbat  a  probate  of  tbe  will, 
we  think,  was  not  of  sufficient  probative 
force  to  support  a  finding  by  the  jury  oour 
traiy  to  tbe  «ie  they  made.  Thovftir^  U 
there  was  vmx  In  the  instruction,  it  should 
be  treated  as  harmless. 

Tbe  Judgment  la  afibmed. 


ATHENS  V.  HITRLOCE  et  aL 

(Court  of  Cfvil  Appeals  of  TexBM.  Oalvflston. 
May  1,  1918.) 

1.  Bbokxbs  (I  63*)— GincPKiTflAixov-— Sum- 
ciBNCT  or  SxaviCTa. 

Defendant  listed  property  with  plaintiff 
for  sale  for  ptfiQO  cash  to  himself;  the  plain- 
tiff to  have  as  commission  whatever  he  could 
obtain  above  that  price.  Plaintiff  procured  a 
purchaser  for  S3,700,  who  could  not  pay  the 
entire  amount  In  cash,  and  arranged  tiiat  his 
lien  notes  be  cashed,  and  the  cash  (¥3,600), 
except  as  to  $StSO,  be  turned  over  to  defendant, 
who  agreed  to  anch  terms,  but  declined  to  sign 
a  contract,  and  afterwards,  although  the  pur- 
chaser was  willing  to  perform  the  contract  on 
such  tenaa,  refused  to  consider  anything  a- 
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cept  his  first  casb  projKisition.  Held,  that 
plaintlfEi  could  recover  a  commission  of  f200, 
leas  tlie  $50  which  they  had  agreed  to  pa; 
therefrom  as  a  bonus  to  get  the  purchaser's 
notes  cashed. 

{Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S!  79,  81,  94-96 ;  Dec  Dig.  {  63.*] 

2.  Vbndob  and  Ptjbchaseb  (%  76*)  —  CoB- 

TBACIW— CONCUBBENT  CONDITIOHB. 

A  eootract,  providing  that  the  cash  for  ft 
purchaser's  notes  was  to  be  turned  over  to  the 
vendor  before  the  deal  was  closed  and  the  deed 
signed,  might  be  complied  with  by  a  simultane- 
ous signing  and  delivet?  of  the  deed  and  paying 
of  the  money. 

[Ed.  Note.— For  other  cases,  m  Vendor  and 
Purchaser,  Cent  Dig.  H  117,  119;  Dec  Dig.  i 
76.*] 

Appeal  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

ActloD  by  C  Haynes  Hurlock  and  another 
against  W.  J.  Athens.  Judgment  for  plols- 
tlirs,  and  d^endant  appeals.  Affirmed. 

B.  F.  Louis,  oC  Honston,  for  appellant 
Oole,  Wilson  ft  Cole,  of  Houaton,  tor  aj^- 
leea. 

REESE,  J.  This  Is  an  action  Instituted 
in  the  Justice  court  by  appellees  against  ap- 
pellant to  recover  $200,  alleged  to  be  due  by 
way  of  commissions  for  negotiating  a  sale 
of  a  certain  lot,  hoxise,  and  furniture  in  the 
city  of  Houaton  belonging  to  appellant,  and 
which  had  been  placed  In  the  hands  of  ap- 
pellees for  sale.  The  gravamen  of  the  ac- 
tion is  that  after  appellees  had  procured  a 
purchaser  on  the  terms  agreed  upon  appel- 
lant refused  to  carry  out  the  trade,  to  their 
damage  in  the  sum  sued  for.  A  trial  in  the 
Justice  court  resulted  in  a  Judgment  for 
plaintiff^  for  $200.  The  defendant  appealed, 
and  a  trial  in  the  county  court  resulted  In 
a  Judgment  for  plaintiffs  for  tl50. 

[1]  The  evidence  authorizes  the  following 
conclusions  as  to  the  facts:  Appellant,  being 
the  owner  of  the  property  In  question,  listed 
the  same  with  appellees  for  sale  at  the  price 
of  $3,S00  casb  to  the  owner ;  the  agents  hav- 
ing for  commissions  whatever  they  could  sell 
for  over  this  price.  Appellees  found  one 
Kephart,  who  wanted  the  property,  and  was 
willing  to  pay  $3,700,  but  could  pay  only  a 
small  amount  of  cash.  He  proposed  to  pay 
1760  cash,  and  to  give  four  notes  for  $500 
each,  payable  in  two,  three,  four,  and  five 
years,  and  one  note  for  $700,  payable  in  six 
years,  and  another  note  for  $2!30,  payable  in 
one  year,  this  last  note  secured  by  a  second 
lien  on  the  real  estate  and  a  first  lien  on  the 
furniture.  A  contract  was  fixed  up,  referred 
to  as  on  yellow  paper,  embracing  a  receipt 
for  $100  earnest  money,  and  embodying  the 
terms  of  the  contract,  aa  stated,  but  signed 
only  by  Hnrlock  as  agent  Appellee  then 
itrrangied  with  a  party  to  cash  all  of  the 
notes,  except  the  last  one  for  $260,  and  the 
yellow  papw  contract  stated  that  the  first 
lien  notes  were  to  be  cashed,  and  the  cash 


turned  over  to  appellant  before  the  deal  was 
closed  and  the  deed  signed.  Appellant  was 
to  take  the  last-mentioned  note  for  $250.  Ap- 
pellees then  took  this  contract  to  apjieUBUt 
as  embodying  a  sale  of  the  property  which 
they  could  make.  Appellant  declined  to  sign 
the  contract,  but  agreed  to  Its  terms  and  au- 
thorized appellees  to  go  ahead.  The  sale,  by 
the  terms  of  this  contract,  was  to  be  closed 
up  on  or  before  October  16th  sncceedli^ 
The  contract  was  dated  August  29.  1911. 
HavlDg  arranged  to  have  the  notes  cashed, 
so  that  appellant  should  rec^ve  $3,260  cash, 
which  with  the  f250  note  would  make  the 
$3,500  he  wanted  for  the  property,  appellees 
and  K^hart  met  in  appellees'  office  <m  Octo- 
ber 18th  and  sent  for  app^nt,  in  order  that 
,the  deal  might  be  dosed.  YfikOL  appellant 
came  In,  and  something  was  said  about  the 
note  he  was  to  take,  he  refused  to  proceed 
further,  or  to  consider  anything  except  the 
all-casb  proportion  on  which  he  had  first 
listed  the  property  with  ai>pelleee,  and  ab- 
ruptly left  the  office.  K^hart  waa  ready, 
willing,  and  able  with  the  mon^  to  pay  the 
cash  part  of  the  conaideiation,  ai^  to  sign 
the  notes,  and  apttellees  were  ready  and  able 
to  pay  ttte  caah  tor  the  notes.  The  evidence 
Justifies  the  conclusion  that.  If  appeUant  bad 
carried  out  his  contract  and  agreement  as 
embodied  In  ttae  written  contract  to  which  he 
agreed,  the  whole  matter  oonld  and  would 
have  been  then  and  there  closed  up  without 
delay,  and  this  was  prevented  app^nt's 
refusal  to  ecc^t  anything  but  oil  caah  to 
Mm. 

Upon  the  for^iolng  fhcts  thd  amwDees 
were  entitled  to  Judgment  Aa  they  had 
agreed  to  pay  ^  out  of  their  $200  commis- 
sions aa  a  bonna  to  get  the  notea  cashed,  the 
court  held  that  ttu^  could  not  recover  more 
than  $160,  for  which  amount  the  Jury  re- 
turned a  verdict 

[2]  The  contract  provided  that  the  cash  for 
the  notes  was  to  be  turned  over  to  appellant 
"before  the  d«U  Is  closed  and  the  deed  is 
signed,"  seemingly  a  very  foolish  provision. 
But  there  would  not  have  been  any  difficulty 
in  complying  with  this  by  a  simultaneous 
signing  and  delivery  of  the  deed  and  paying 
of  the  mon^. 

None  of  the  assignments  of  error  present 
any  substantial  reasons  for  a  reversal  of  the 
Judgment,  and  It  la  therefore  affirmed. 

Affirmed. 


SOUTHWESTERN  TELEGRAPH  ft  nSLB- 
PHONE  CO.  V.  DAVIS. 

(Court  of  Civil  Appeals  of  Texas.  TezaAaaa. 
April  29  1913.    Rehearing  De- 
nied May  8,  1913.) 
1.  EuccTBicrrr   (I   19*)  — Ihjdbiw— 'nu*- 

FHOITE  WlBEB— SArBTT  APFLUNCKS. 

In  an  action  for  Injuries  to  plaintifTt  wife 
by  lightning  alleged  to  have  been  conducted  into 
her  residence  over  defendant's  telepbwie  wiret 
mnning  into  the  honae,  evidence  a«U  Iniafi- 
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cient  to  show  at  a  matter  of  law  that  a  Ughtning 
arreiter  If  iiurtalled  would  not  have  prereDted. 
the  ligbtnlng  from  entering  the  house  and  caus- 
iag  the  injur?. 

[Ed.  Note.— For  other  cases,  see  Electricltr, 
Cent  Dig.  i  11;  Dec.  Dig.  |  10.*] 

2.  ELBOTB\orrr  (H  14*)— Tblephoki  Wibxs— 

iNSTALUTioiff— Garb  Bbquibbd. 

Where  defendant  telephone  company,  in 
conducting  telephone  wires  into  plaintiff's  house, 
in  the  exercise  of  reasonable  care  had  reason- 
able grounds  to  apprehend  that  lightning  would 
be  conducted  over  Its  wires  into  the  house  and 
tiiere  do  Injury  to  persons  or  property,  and 
there  were  known  and  approred  aerlcei  for  ar- 
resting or  dividing  the  lightning,  so  as  to  pre- 
vent such  injury,  it  was  defeodant's  duty  in  the 
exercise  of  due  care  to  provide  such  appliances 
as  were  reasonably  necessary  to  guard  against 
indi  Bcddent. 

[Bd.  Note.— For  other  eaies,  see  SSeetridty, 
Cent  Dig.  I  7;  Dee.  Dig.  1  14.*] 

8.  Bfxonacnr  <|  19*)— Telbphohb  Wibbs— 
Sartt  Appliances— Liohthino  Arbesteb. 
In  an  action  for  injuries  to  plaintiff's  wife 
by  lightning  conducted  into  plaintifTa  residence 
over  telephone  wires,  evidence  held  insufficient 
to  show  as  a  matter  of  law  that  lightning  ar- 
resters were  only  used  io  the  construction  of 
telephone  lines  to  prevent  injury  to  the  telQ- 

fihone  appliances,  and  not  to  guard  against  in- 
nry  to  persons  or  property  in  the  house. 
[Bd.  Note.— For  other  cases,  see  Electricity, 
Gent  Dig.  |  11;  Dec.  Dig.  }  18.*] 

4.  Damages  d  14S*>— Pebsoitai.  iNJUKDes— 

FUADING. 

Where,  In  an  action  for  Injuries  to  plain- 
tiff's wife,  the  petition,  after  alleging  that  she 
was  shocked  by  lightning  entering  plaintiff's 
house  over  defendant's  wires,  charged  that  the 
sho«^  caused  the  wife  to  suffer  a  ruptare  of  a 
cystic  tumor  causing  the  Fallopian  tube  and 
uterus  to  become  inflamed  and  diseased,  which 
resulted  In  the  removal  of  one  of  her  ovaries  and 
ntenu,  from  which  she  snifered  great  pain  and 
mental  anguish,  the  l<ws  of  the  wifes  womb 
was  sufficiently  pleaded  to  constitute  a  proper 
element  of  damage. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  !{  410,  483 ;  Dec  Dig.  S  143.*] 

5.  New  Tbial  ({  102*>— Newlt  Discovbbbd 
Etjdence— Diligence. 

Plaintiff  sought  to  recover  for  damages 
for  an  injury  to  his  wife,  due  to  lightning  neg- 
ligently conducted  into  the  house  over  defend- 
ant's telephone  wires,  alleging  that  the  shock 
caused  a  rupture  of  a  tumor  which  necessitated 
the  removal  of  her  womb  by  a  physician,  and 
steps  were  taken  by  plaintiff  to  take  the  physi- 
cian's testimony,  but  were  never  completed,  and, 
though  defendant's  manager  knew  that  such 
physician  had  performed  an  operation  on  plain- 
tifrs  wife,  no  inquiry  was  made  of  him  until 
after  the  trial,  when  it  was  shown  that  the 
physician  would  have  testified  that  plaintiff's 
wife  bad  not  suffered  from  a  tumor,  and  that 
the  removal  of  her  uterus  was  not  due  to  shock 
of  any  kind,  but  to  an  adhesion  resulting  from 
a  previous  operation.  Held,  that  defendant  was 
negligent  in  failing  to  secure  the  physician's 
teatimonr  and  was  therefore  not  entitled  to  a 
new  trial  for  alleged  newly  discovered  evidence 
thereon. 

[Bd.  Note.— For  other  eases,  see  New  Trial, 
Gent  Dig.  ||  207,  210-214 ;  Dec.  Dig.  1 102.*] 

6.  Appeal  and  Ebbob  (8  1064*)— Habu less 
Ebbob—Inrtbdctions— Misuse  of  Wobds. 

Use  of  the  word  "consent"  Instead  of  the 
word  "consequence"  in  portion  of  the  court's 
charge  was  not  ground  for  reversal,  where  it 


was  obviously  a  mere  clerical  error  which  could 
not  have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4219,  4221-4SS4;  Dec. 
Dig.  i  1064.*] 

7.  Tbial  (|  260*)— Inbtbuctions— Rbquebtbd 
Chabqb. 

It  is  not  error  to  refuse  requested  charge 
on  issues  fully  covered  by  instrueticms  given. 

[Ed.  Note.— For  other  Trial,.  Cent 

Dig.  {8  6G1-«S9;  Dec.  Dig.  {  260.*] 

Appeal  from  District  Gourt,  Cass  Oonnty ; 
P.  A.  Turner,  Judge. 

Action  by  B.  E.  L.  Davis  against  the 
Southwestern  Telegraph  ft  Tel^houe  Com- 
pany. Judgment  for  plftlatifl,  and  defend- 
ant appeals.  Affitmed. 

In  his  petition  appellee  alleged  that,  be- 
canse  of  negligence  of  appellant  in  tDStalUng 
and  maintaining  a  telephone  In  the  house  in 
Atlanta  where  he  resided  with  his  vrlte,  she 
was  severely  shocked,  and  bo  Injured,  by 
electricity  condocted  into  the  house  by  Oie 
telephone  wire  daring  a  thnnderatorm.  The 
specific  negligence  allied  was  the  fitUnre  of 
appelant  to  provide  a  Ughtnin«  arrester  to 
prevent  electrtctty  from  entering  the  honse 
through  Ote  tel^one  on  the  occasion  of 
such  storms.  The  petition  contained  other 
allegations  as  follows:  "That  on  or  ahont 
the  ni^t  of  April  12, 1912,  during  a  thnnder- 
storm,  a  heavy  charge  of  electrldty  was 
conducted  along  the  wires  of  defendant  Into 
the  recddenoe  of  i^aintlff,  e<Aiig  Into  the  tele- 
phone Instmment,  exploding,  and  striking 
the  wife  of  plaintiff,  who  was  sleeping  in 
said  residence  at  said  time.  That  said  bolt 
of  Il^tnlD^  severely  shocked  and  rendered 
nnconsdous  for  some  time  the  wife  of  plain- 
tiff and  caused  her  great  physical  pain  and 
mental  suffering.  That  when  plaintiff's  wife 
awoke  from  her  nnconsdous  state  she  found 
herself  In  nervous  Mght  and  her  body  numb. 
That  said  bolt  of  lightning  had  set  fire  to 
the  wall  of  the  hall  wherein  thQ  telephone 
was  situated  and  plaintifl's  wife— plaintiff 
being  absent  from  home  at  the  time— extin- 
guished the  flames  with  great  dlfllculty  and 
physical  exertion.  That  by  reason  of  said 
shock  plaintiff's  wife's  nerves  were  shattered 
and  her  nervous  system  iiermanenUy  injured. 
That  thereby  her  hearing  was  permanently 
Injured  and  Impaired  and  she  was  caused  to 
suffer  and  continues  to  suffer  great  pain  In 
her  right  ear,  being  unable  to  sleep  upon  her 
right  side  on  account  thereof.  That  the  eye- 
sight of  plaintiff's  wife  was  cavsed  by  said 
shock  to  become  permanently  weakened  and 
greatly  diminished."  In  addition  to  the  gen- 
eral denial,  appellant  pleaded  that.  If  appel- 
lee's wife  was  injured  as  he  alleged,  she  was 
Injured  "during  a  severe  rain  and  storm," 
and  that  her  injury  was  due  to  "the  act  of 
God,  same  being  an  act  or  occurrence  that 
was  wholly  beyond  the  power  and  control  of 
this  defendant"  The  appeal  is  from  a  Judg- 
ment In  ta.voT  of  appellee  for  $1,2S0. 


•ror  otBsr  cases  see  same  topic  and  section  NUHBBR  la  Dec.  IHg.  *  Am.  Dig.  Ksy-No.  Ssrlss  *  Bsp'r  Indsxas 
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A.  P.  Wozencraft  and  W.  S.  Bramlett,  botli 
ot  Dallas,  HUl  Stewart,  of  jMlanta,  and 
Young  ft  Stlncbcomb,  of  Longvlew,  for  appel- 
lant Hiq^  Cazn^,  of  Atlanta,  tmc  aioel- 
lee. 

WILLSON,  O.  J.  (after  stating  the  tacts  as 
above).  [1-3]  Appellant  vigorously  Instetii 
tliat  fhe  court  erred  when  he  refused  its  re- 
quest that  be  instruct  the  Jury  to  find  in  its 
favor.  In  support  of  Its  contention  appellant 
asserts  that  there  was  no  tesUniony  on  which 
to  base  a  finding:  (1)  That  appellee's  wife 
was  injured  by  lightning  as  alleged;  (2)  or, 
if  she  was,  that  an  "arrester,"  had  it  install- 
ed one  to  prevent  lightning  from  being  con- 
ducted over  its  wires  through  the  telephone 
into  appellee's  house,  could  or  would  have 
prevented  the  injury  she  suffered;  (8)  or, 
If  an  arrester  would  have  prevailed  injury 
to  her,  that  It  was  guUty  of  negligence  in 
failing  to  install  one.  We  think  the  conten- 
tion should  be  overruled.  The  testimony  was 
amply  sufficient  to  support  a  finding  that  ap- 
pellee's wife  was  injured  by  lightning  enters 
Ing  the  house  through  the  telephone,  and 
warranted  a  finding  that  the  lightning  would 
not  have  so  entered  the  house  had  appellant 
Installed  an  "arrester"  to  prevent  It  In 
support  of  its  Insistence  that  there  was  no 
evidence  on  which  to  base  a  finding  that  it 
was  guilty  of  negligence  in  not  installing  an 
arrester,  appellant  asserts  that  the  testimony 
was  undisputed  that  such  devices  were  not 
used  for  the  purpose  of  preventing  injury  to 
occupants  of  houses  in  which  telephones 
were  placed,  but  only  for  the  purpose  of  pre- 
venting injury  to  telephones  by  lightning 
carried  on  wires  connected  to  tiienL  Had 
the  testimony  In  that  particular  been  undis- 
puted as  asserted,  we  do  not  think  It  would 
follow  that  it  therefore  a^inared  Insufficient 
to  show  negligence  on  the  part  of  appellant 
Having  ondertakoi,  aa  it  appeared  it  did,  to 
Install  a  telephone  in  appellee's  house  an4 
connect  same  with  Its  telephone  line,  appel* 
lant  was  "under  a  duty,"  in  the  language  of 
Start  J.,  in  Griffith  v.  New  Inland  Tele- 
phone ft  Telegraph  Co.,  72  Vt  444,  48  AO. 
644,  62  L.  B.  919,  "to  exercise  the  care  of 
a  prudent  man  In  like  circumstances.  If, 
while  in  the  exercise  of  such  care,  it  had 
reasonable  grounds  to  apprehend  that  light- 
ning would  be  conducted  over  its  wires  to 
and  Into  the  bouse,  and  there  do  injury  to 
persons  or  property,  and  there  were  known 
and  approved  devices  for  arresting  or  divid- 
ing such  lightning,  so  as  to  prevent  injury 
therefrom  to  the  house  or  persons  therein, 
then  it  was  the  deieudant's  duty  to  exercise 
due  care  In  selecting,  placing,  and  malntain- 
Ing,  tn  connection  with  its  wires  and  in- 
struments, such  known  and  approved  appli- 
ances as  w^e  reasonably  necessary  to  guard 
against  accidents  that  might  fairly  be  ex- 
pected to  occur  from  lightning  when  conduct- 
ed to  and  into  the  house  over  Its  t^ephone 
wires."    That  tliera  wwe  ancSi  apidiantws 


was  shown  by  the  testimony  ct  the  witnesses 
Guest  Phipps,  Peavy,  and  Neville.  That 
they  were  not  used  by  other  companies  or 
persons  operating  telephone  exchanges  for 
the  purpose  of  protecting  occupants  of  hous- 
es iu  which  such  companies  or  persons  bad 
installed  telephones  would  not  acquit  appe- 
lant of  negligence  in  failing  to  use  than  if 
an  ordinarily  prudent  person  nevertheless 
would  have  used  them.  But  the  testimony 
was  not  undisputed  as  appellant  asserts  It 
was.  While  the  witness  Neville,  manager  of 
appellant's  exchange  in  Atlanta,  testified  that 
"lightning  arresters  are  not  put  In  for  the 
purpose  of  preventtog  Injury  to  persons," 
and  the  wltneaaes  Oneat  and  Phlw*  testi- 
fied that  the  ifflnc^l  object  In  naing  tbem 
was  to  protect  tel^^honea  from  injury  by 
lightning.  Neville  further  testifled  tbat  ap- 
pellant used  them  in  its  central  office  in  At- 
lanta for  the  protection  of  its  opuatcm 
there,  and  in  the  city  at  Marshall  tor  wwk- 
al  purposes;  and  Guest  testifled  they  w«ce 
used  for  such  purposes  in  Daingerlleld  and 
Pittsburg. 

[4]  In  hla  charge  tin  court  told  tbe  Jury  if 
they  found  for  appellee  th^  ndght  consider. 
In  estimating  the  damages^  the  lorn  to  Us 
wUe  ot  her  womb.  It  is  insisted  the  In- 
stmctlon  was  erroneous  because  not  author- 
ized by  the  pleadln^B.  Bat  we  tSilnk  it  was. 
After  alleging  that  his  wife  was  shotted  by 
lightning  which  entered  his  house  over  ap- 
pellant's wires,  as  set  out  In  llie  stataneut 
above,  appellee  allied  in  his  petition  'that 
said  ahotft  aa  aforesaid  caused  Us  wife  to 
suffer  a  rupture  of  a  cystic  tumor  on  one  of 
her  ovaries,  and  thereby  causing  the  Fallo- 
pian tube  and  uterus  to  become  Inflamed  and 
diseased.  That  after  suffering  for  a  period 
of  about  bIx  weeks,  being  constantly  under 
the  treatment  of  her  family  physician,  she 
was  compelled  to  be  taken  to  Texarkana 
and  there  operated  on  and  have  her  ovary 
and  uterus  removed.  That  thereby  she  suf- 
fered great  pain  and  mental  anguish,  re- 
maining for  some  time  In  the  hospital  at 
Texarkana,  and  has  since  suffered  and  con- 
tinues to  suffer  great  pain  and  suffering. 
That  as  a  result  of  said  operation  of  remov- 
ing her  ovary  and  uterus  plainUfTs  wife  has 
been  rendered  permanwtly  Incapable  of  loo- 
ducing  children,  to  her  great  anrrow  and  dis- 
tress of  mind." 

[I]  Appellee  claimed,  and  produced  testl- 
mony  tending  to  show,  that  at  the  time  she 
received  the  shock  his  wife  was  Buffering 
from  a  cystic  tumor  on  one  of  her  ovaries, 
and  that  the  shodc  ruptured  the  tnmor,  caus- 
ing Inflammation  whitdi  necessitated  the  re- 
moval wC  her  womb.  l%e  operation  for  that 
purpose  was  performed  by  I^.  J.  R.  Dale  of 
Texarkana.  With  a  view,  ostensibly  at  least, 
to  taking  his  d^Misltion  aa  a  witness,  appdlee 
propounded  interrogatories  to  Dr.  Dale  aad 
had  appellant  to  iwopound  cross-lntenogato- 
ries  to  him.  Tbe  nature  of  these  internva- 
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tortee  Is  not  disclosed  by  anjtbtiiff  In  the 
record,  nor  does  It  Bppmr  that  tb^  were 
erer  filed  with  tbe  clerk  u  contemplated  by 
law,  nor  that  a  commlsBlon  to  take  Z>r.  Dale's 
answm  thereto  waa  ever  Isaned ;  bnt  It  does 
appear  that,  if  a  conunlflsion  was  Issoed,  no 
other  stepB  towards  securing  Dr.  Dale's  dep- 
osition were  taken.  The  case  was  tried 
without  his  testimony,  without  objection  on 
the  part  of  appellant  that  his  d^nsttkni  in 
answer  to  the  Interrogatories  had  not  been 
returned,  and  without  ingoiry  as  to  what 
his  testimony,  if  made  a  witness,  would  beu 
A  few  days  after  the  trial  was  ccmclttded, 
appellant  ascertained  that  Dr.  Dale  would 
testify  tliat  aivelle^s  wife  had  not  sutfered 
from  a  cystic  tumor,  and  that  the  necessity 
for  removing  her  womb  was  not  due  to  a 
shock  of  any  kind,  bat  to  an  adhesion  results 
Ing  from  a  previoas  operation  for  the  purpose 
of  removing  her  ovaries.  On  the  ground  that 
this  was  newly  discovered  testimony,  appe- 
lant asked  for  a  new  trial  of  the  case,  and 
complains  of  the  refusal  of  the  court  to 
grant  Its  request  We  think  the  court  was 
Justified  In  overruling  the  motion  on  the 
ground  indicated,  because  it  did  not  appear 
that  appellant  had  used  the  diligence  it 
should  have  used  before  the  trial  to  ascertain 
what  it  afterwards  learned  would  be  Dr. 
Dale's  testimony.  Appellant  was  advised  by 
the  allegations  In  appellee's  petition  that  he 
claimed  the  operation  on  his  wife  for  the 
removal  of  her  womb  was  rendered  necessary 
because  of  the  rupture  of  a  tumor,  caused 
by  the  shock  tcf  her  by  the  lightning,  and 
that  the  operation  was  performed  in  Texar- 
kana.  It  ai^cared  that  the  citation  in  the 
case  was  served  on  the  manage  of  appel- 
lant's exchange  In  Atlanta,  and  that  at  the 
time  It  was  served  he  knew  the  operation  on 
appellee's  wife  was  performed  by  Dr.  Dal& 
So,  all  that  was  necessary  for  ai^lant  to 
do  to  ascertain  who  performed  the  operation 
referred  to  in  the  petition  was  to  ask  the 
manager  of  Its  affairs  at  the  place  where  the 
accident  occurred.  It  further  appeared  that, 
when  inquiry  was  made  of  Dr.  Dale  after  the 
trial,  he  promptly  disclosed  to  ai^llant  the 
information  he  acquired  In  connection  with 
the  operation  performed  by  him.  There  is  no 
reason  to  doubt  he  would  as  promptly  have 
given  the  Information  had  Inquiry  been  made 
of  him  before  the  trial.  Railway  Oo.  v. 
DavenDort,  UO  8.  W.  168. 

[I]  The  seventh  assignment  is  ovormled. 
use  by  the  court  of  the  word  "conssnt" 
instead  of  the  word  "consequence,"  In  the 
portion  of  the  charge  attacked,  obviously  was 
^  mere  clerical  error  which  oould  not  have 
misled  the  Jury.  The  other  objection  to  said 
portion  of  the  diarge^  to  wit,  that  "the  bur- 
den it  placed  vjftm  the  defendant  was  too 
great,"  we  think  also  is  without  merit  Look* 
Ing  to  the  charge  as  a  whole,  we  do  not  think 
the  Jury  could  have  construed  it  as  anthoris- 


Ing  than  to  find  aroallant  gaUt^  of  n^;U- 
gwce  unless  they  believed  an  ordinarily  pru- 
Hent  person  under  the  drcomstancea  of  the 
case  would  have  installed  an  arrester  tor  the 
purpose  of  preventing  lightning  altering  ap- 
pellee's house  over  its  wires. 

i1\  The  flfUi,  sixOi,  and  eighth  asslgnmuts 
also  are  overruled.  In  the  court's  main 
diarge  and  in  spedal  diarges  given  at  ap- 
pellant's reqtiest,  the  Jury  were  snlBclffiitly 
Instructed  as  to  the  issues  presmted  by  the 
special  charges  refosed. 

The  Judgment  Is  affirmed. 


MENDXJLSOHN  et  al.  v.  GORDON  et  sL 

(Oonrt  of  Civil  AppefOs  of  Texas.  Galveston. 
April  9,  1913.    Behearlng  Denied 
May  1,  1913.) 

1.  Appeai.  akd  Ebbos  (S  100*)— Dbcisionb 
Apfbalablx— Tbhpobabt  Injunctions. 

Under  Bev.  Civ.  St  1011,  art  4644,  pro- 
viding that  any  party  to  a  civil  suit  may  ap- 
peal from  an  order  or  judgment  panting,  re- 
fusing, or  disflolving  a  temporary  injunction,  a 
party  may  appeal  tnun  an  order  modifying  a 
temporary  injunction. 

[Ed.  Note.^or  other  csse^  see  Appeal  and 
Error,  Cent  Dig.  i|  67(M»D;  Dec.  Dig.  | 
lOO.*] 

2.  RxLxoioua  Soonrnis  ({  24*)— SoBxam-^o- 
BXsnxoTXON  or  Civu.  Oonars. 

In  disputes  between  factions  of  rell^oas 
sodetlM,  the  civil  courts  can  determine  only 
those  aliecting  property  rights,  and  ecclesiastical 
or  doctrinal  qaestions  will  be  inquired  into  only 
Bo  far  as  to  determine  such  rights. 

[Ed.  Note^For  other  cases,  see  Belliions 
Societies,  Gent  Dig.  M  164-457;  DeeTKg.  I 
24.*] 

3.  Relxoious  Societies  (I  24*)  —  Tehfobabt 

iKJUNCnoNS— MODIFIOATIOir. 

Plaintiffs,  who  represented  the  minority 
faction  in  a  dispute  between  the  members  of  a 
religious  society,  obtained  a  temporary  Injunc- 
tioD  restraining  defendants,  who  controlled  the 
organizatioo,  from  expelling  plaintiffs  as  mem- 
bers, from  taking  In  new  members  or  paying  out 
the  funds  of  the  corporation,  except  for  the  pur- 
pose of  paying  salaries,  and  from  holding  busi- 
ness meetings.  Held,  that  a  modification  of 
this  injunction  permitting  the  h<ddiiig  of  bnrt- 
ness  meetings,  the  admission  of  new  members, 
and  the  collection  of  dues  was  not  a  matter  ot 
which  plaintiffs  could  complain,  tiie  Injunction 
expressly  protecting  them  and  the  property  In 
oontrOY«rsy  bom  liablli^  for  any  debts  in- 
curred by  defuidants  and  continauig  in  foros 
the  order  restraining  expulsion,  for  the  dvU 
courts  have  authority  only  to  determine  con- 
troversies between  factions  in  reUgions  societies 
which  affect  property  rights,  and  cannot  deter- 
mine doctrinal  questions  except  In  so  far  as  they 
Involve  such  rights;  the  modification  In  this 
case  not  affecting  plaintiffs'  property  rights. 

[EM.  Note. — For  other  cases,  see  Religious 
Societies,  Cent  Dig.  f|  154-1S7;  Dec.  Dig.  | 
24.*] 

4.  Injunction  (|  132*)— Tehpoubt  Ihjuno- 
TiONB— Scope  or  Relxet. 

A  temporaiT  Injunction  cannot  be  used  to 
divest  property  zrom  one  party  to  another ;  the 
only  legithnate  scope  of  such  a  remedy  being  to 
preserve  the  status  quo  of  the  parties'  rights  un- 
til the  determlnati<m  of  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig,  S  802;  Dec.  Dig.  |  182.*1 
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6.  Appeal  and  Ebbob  ({  954*)— RiviEW— Dis- 

OBETION  OF  TbIAL  COUBT. 

Where  the  trial  court  modified  a  temporary 
iDjuQction  at  the  request  of  defendants,  such 
order  cannot  be  disturbed  on  appeal  becanse,  at 
the  time  of  the  modification,  defendants  were  in 
contempt  and  might  have  been  denied  any  re- 
lief OQ  that  ground;  the  trial  court  not  being 
bound  to  deny  relief  for  that  reason. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  381S-3821;  Dec  Dig.  S 
954.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Kittrell,  Jtidge. 

Suit  by  Charles  Mendelsohn  and  others 
against  Abe  Gordon  and  others.  From  an 
order  modifying  a  temporary  InJnnctloD, 
plaintiffs  appeal  AflBrmed. 

See,  also,  155  S.  W.  571;  156  S.  W.  1152. 

Love  A  Channell,  of  Houston,  for  appel- 
lants. John  LoTeJoy  and  L.  E.  Blanken- 
becfcer,  both  of  Houston,  for  ap[)elleeB. 

PLEASANTS,  a  J.  This  la  ft  snit  by  ap- 
pellants against  the  appellees  InrolTing  the 
right  to  the  possesdon,  use,  and  cwitrol  of 
a  synagogue  building,  schoolhouae,  cemetery, 
and  othor  proper^  belonging  to  the  Congre- 
gation Adath  Yeahurun,  a  religious  corpora* 
tlon  organised  under  the  laws  of  this  state. 
Plaintiffs  and  defendants  are  all  members 
of  said  religious  organization.  The  petition 
alleges:  That  said  corporation  was  formed 
and  said  property  acquired  for  and  dedicat- 
ed to  the  support  of  religions  services  ac- 
cording to  well-deflned  doctrines  of  &itfa 
and  practice  and  In  accordance  with  certain 
rites  aod  ceremonies  set  forth  and  alleged 
by  the  plaintiffs.  It  was  further  alleged 
that  the  defendants  had  changed  and  abro- 
gated the  doctrines  of  faith  and  practice 
and  the  rites  and  ceremonies  which  obtained 
when  said  corporation  was  organized  and  Its 
property  purchased  and  dedicated,  and  were 
attempting  to  set  up  and  maintain  in  the 
synagogue  of  said  congregation  certain  other 
and  fundamental  different  religious  doctrines 
of  faith  and  practice  and  different  rites  and 
ceremonies,  and  were  using,  and  attempting 
to  tise,  the  property  of  said  congregation  for 
the  support  and  maintenance  of  said  new 
and  different  doctrines  of  faith  and  practice 
and  rites  and  ceremonies,  and  were  thus  di- 
verting said  property  and  the  use  thereof 
from  that  for  which  It  was  originally  pur- 
chased, acquired,  and  dedicated,  to  the  in- 
Jury  of  the  rights  of  the  plaintiffs  as  mem- 
bers of  said  congregation.  It  was  further 
alleged  that  the  defendants,  who  were  offi- 
cers of  said  Congregation  Adath  Teshurun, 
were  threatening  to  expel  plaintiffs  as  mem- 
bers of  said  congregation  and  to  misapply 
and  misappropriate  the  funds  and  property 
thereof  and  to  take  into  said  organization 
new  members  for  the  purpose  of  aiding 
them  in  the  misappropriation  and  diversion 
of  the  property  and  funds  of  said  congrega- 
tion.   The  prayer  of  the  petition  was  for 


an  Injunction  to  restrain  the  defendants 
from  thus  diverting  the  property  and  funds 
of  said  congregation  or  using  the  same  for 
the  purposes  and  objects  aougjit  by  the  de- 
fendants and  restoring  and  recognizing  the 
doctrines  of  faith  and  practice  and  the  re- 
ligious rites  and  ceremonies  originally  de- 
signed by  said  congregation  as  the  objects 
and  purposes  thereof,  and  to  promote  which 
its  property  was  acquired  and  dedicated, 
and  restraining  the  defendants  from  int^- 
ferlng  with  the  use  of  said  prop^ty  for  such 
purposes.  There  is  also  an  altematlTe 
prayn  In  the  petition  for  the  dla8<diitkni  ot 
the  corporation  and  ft  pftrtttlon  ot  Urn  vnp- 

Upon  ttalfl  petition  a  tempoiftiy  Injonctlon 
was  granted  by  the  trial  Judge  oa  Decem- 
ber 29, 1011,  restraining  the  defendants  flrom 
expelling  any  of  piw*F>f*^t  as  members  of 
sold  congregation,  and  from  taking  in  new 
membm  or  paying  out  the  funds  of  the  cor* 
poratlon,  exo^  for  the  purpose  of  payins 
the  BftlarieB  of  Its  officers,  ftnd  fthw  from 
holding  any  business  meeting  or  transacting 
any  of  the  brndneas  of  said  omgregatLon. 
Thia  order  was  subsequently  modified  so  as 
to  permit  the  defendants  to  ctdlect  dues 
tram  the  members  and  to  enforce  the  by- 
laws of  the  coivregaUon,  which  provide  for 
the  suspension  and  expulsion  of  members 
who  fail  or  refuse  to  pay  their  dues.  There- 
after, on  December  14,  1912,  apon  the  ai^U- 
cation  of  the  defendants,  the  Injunction  was 
further  modified  by  tiie  following  order 
made  by  the  Judge  after  bearing  the  am^ 
cation  of  defendants  and  affidavits  in  sup- 
port thereof  and  the  answer  of  plaintiffs: 

"<1)  That  said  Injunction  be  so  modified 
as  to  permit  the  defendants  to  hold  busi- 
ness meetings,  and  to  elect  a  rabbi  and  ft 
teacher,  and  carry  on  the  school  and  to  re- 
ceive new  members  Into  the  coi^regatioa 
and  to  collect  dues  from  such  members,  and 
from  all  members  who  are  defendanta,  all 
the  expenses  of  the  congr^tion  to  be  borne 
by  them,  and  that  no  Uabillties  Incurred  by 
such  congregation  so  conducted  shall  be 
charged  against  or  to  be  fixed  as  a  llaUllty 
upon  any  of  the  property  of  the  congrega- 
tion, but  the  status  of  said  property  as -re- 
gards Uabillties  upon  it  shall  remain  in  statu 
quo,  save  and  except  as  the  same  may  be 
changed  by  payment  in  whole  or  In  part  ot 
the  liabilities  now  fixed  by  M&ia  against  it 
or  by  extension  of  such  indebtedness." 

"(5)  It  is  further  ordered  that  the  rigbts 
of  any  new  members  who  may  be  received 
by  defendants  as  a  congregation,  to  any  of 
the  benefits  of  or  liabilities  arising  from 
this  litigation,  ta  not  her^  determined; 
that  question  being  left  open  to  be  detw«- 
mlned  hereafter  according  to  the  law  apirti- 
cable  to  the  rights  of  those  who  beeoiM  <a 
may  be  alleged  to  have  become^  partlea  to 
pending  litigation." 
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From  tills  ordar  plaliitKfti  prosecute  this 
appeal. 

CI}  The  ^ect  ot  tblB  ordw  was  to  dtssolre 
tbat  portion  of  the  tempatary  Injunction 
irtildk  restrained  defendants  from  taking  In 
new  members  and  from  holding  basis  ess 
meetings  and  transacting  the  business  of  the 
congregatloD,  and  we  think  under  the  statute 
(article  4644.  Berlsed  Statutes  19U),  which 
giree  the  right  of  ai^ieal  from  an  order 
granting,  refusing,  or  dissolTlng  a  temporarr 
injunction.  OiIb  court  has  Jurisdiction  to  en- 
tertain this  appeal. 

(1,  S]  The  first  assignment  of  error  present- 
ed in  appellants*  brief  Is  as  follows:  "The 
court  erred  in  making  and  entering  said  or- 
der and  decree,  and  especially  paragraph  1 
thereof,  because  the  evidence  upon  which  the 
same  was  granted  was  wholly  Insufficient  to 
authorize  the  dissolution  of  the  temporary 
Injunction  which  had  theretofore  been  enter- 
ed for  the  preservation  of  the  status  quo  of 
the  rights  and  privileges  of  the  plaintiffs  and 
defendants  with  respect  to  the  subject-mat- 
ter of  the  suit" 

The  application  of  defendants  upon  which 
this  order  modifying  the  temporary  injunc- 
tion was  made  contains  the  following  allega- 
tions: "Tbat  said  coDgregatioQ  la  now  paying 
and  taking  care  of  many  heavy  items  of  ex- 
pense in  the  conduct  of  the  organization. 
That  the  salaries  of  the  rabbi  and  teachers 
of  the  school  and  many  other  necessary  and 
heavy  expenses  are  being  met,  and  a  large 
sum  Is  owing  and  a  part  of  It  due  by  the  con- 
gregation. That,  under  the  Injunction  of  the 
court,  no  business  can  be  transacted  other 
than  as  modified  by  the  order  of  the  court, 
above  mentioned.  That,  the  congregation  not 
b^ng  able  to  take  in  new  members,  a  large 
and  heavy  burden  for  the  current  expenses 
and  fixed  Indebtedness  Is  laid  upon  the  mem- 
bers. Tbat  many  persons  who  desire  to  be- 
come members  of  the  congregation  for  reli- 
gious Instruction  and  comfort  and  for  the  ed- 
ucation and  proper  instruction  of  th^r  chil- 
dren are  denied  the  privilege  of  becoming 
members.  That  it  is  necessary  for  the  pro- 
tection of  the  property  of  the  congregation 
that  the  court  grant  them  the  power  to  hold 
business  meetings,  where  urgent  matters  re- 
lating to  the  payment  of  the  Indebtedness 
and  the  current  running  eipenses  may  be  at- 
tended to.  That  the  taking  In  of  new  mem- 
bers who  will  pay  th^r  dues  to  and  aid  in 
carrying  forward  the  vrork  of  the  congrega- 
tion In  a  financial  and  religious  way,  and  in 
helping  to  defray  the  expenses  of  the  school, 
and  in  providing  ways  and  means  for  meet- 
ing the  fixed  indebtedness  on  the  property  of 
the  congregation,  Is  a  matter  of  grave  impor- 
tance. That  the  defCTdants  will  be  irrepara- 
bly damaged  unless  said  injunction  1b  thus 
modified  to  allow  It  to  initiate  and  take  In 
members  and  to  hold  its  regular  business 
meetlnga  as  proTided  by  the  by-lavra  to  pro- 
vide for  the  financial  c«nAti<m  of  the  oongie- 


gatlon.  That,  without  aaxSx  antluni^t  its  wel- 
fare will  be  placed  in  great  and  irreparable 
Jeopardy."  This  apiOlcatlon  was  not  sworn  to» 
but  the  affidavits  and  evidence  offwed  de- 
foulanta  in  siqiport  ttiereof  fully  suataln  its 
allegations  as  to  the  necessity  of  increasing 
the  monbershlp  of  the  congregation  in  order  to 
meet  tlie  expoises  of  caring  for  the  property 
and  carrying  on  the  educational  and  religious 
actlvlttea  ot  the  organization,  and  that,  in  or- 
der to  raise  such  reraiu^  the  defendants 
must  be  allowed  to  bold  bualnesB  meetings 
and  take  in  new  monbera.  These  facts  am- 
ply Justified  the  trial  Judge  in  modifying  the 
temi^aiy  injunction  as  requested  the  de- 
fendants. 

We  cannot  understand  upon  what  ground 
plaintiffs  can  object  to  this  order.  By  Its  ex- 
press terms  neither  plaintUts  nor  the  proper- 
ty in  question  can  be  held  liable  for  any  obli- 
gations Incurred  by  the  defendants,  and  tiie 
new  members  which  defradants  may  take  in- 
to  their  organization  can  have  no  voice  or  be 
given  any  consideration  in  determining  the 
issues  between  plaintiffs  and  the  defendants 
as  to  the  right  of  possession  and  control  of 
the  property  of  the  congregation. 

In  disputes  between  Mictions  of  religious 
societies  the  only  questions  which  the  dvU 
courts  are  authorized  to  determine  are  those 
affecting  property  rights.  In  such  controver- 
sies ecclesiastical  or  doctrinal  questions  will 
only  be  Inquired  Into  so  far  as  may  be  neces- 
sary to  determine  the  property  rights  of  the 
parties.  First  Baptist  Church  v.  Fort,  93 
Tex.  215,  64  S.  W.  892,  49  L.  R.  A.  617;  Peace 
V.  First  Christian  Church  of  McGregor,  20 
Tex.  av.  App.  85,  48  S.  W.  534;  Qark  v. 
Brown,  108  S.  W.  421.  It  cannot  possibly  in- 
jure plaintiffs  for  defendants  to  hold  busi- 
ness meetings,  elect  a  rabbi  and  teacher  to 
carry  on  their  school  and  take  In  new  mem- 
bers, when  neither  plaintiffs  nor  the  proper- 
ty in  controversy  are  made  liable  for  any  ex- 
penses defendants  may  Incur. 

[4]  The  evidence  shows  that  the  defend- 
ants are  a  majority  of  the  organization  and 
are  in  possession  of  the  property,  and  the 
temporary  injunction  granted  by  the  court 
did  not  restrain  defendants  from  using  the 
property  or  divest  them  of  Its  possession 
pending  a  final  hearing  of  the  case.  In  fact, 
a  temporary  injunction  could  not  be  used  for 
such  purpose.  Simms  v.  Belsner,  134  S.  W. 
278.  The  only  legitimate  use  of  a  temporary 
injunction  in  this  case  would  be  to  preserve 
the  stattis  quo  of  plaintiffs'  righto  in  tiie 
property  and  protect  and  preserve  the  prop- 
erty pending  the  litigation.  As  before  said, 
there  is  nothing  in  the  order  complained  of 
which  pmnits  defendants  to  do  any  act 
which  can  Injoriously  affect  plaintiffs'  rlglitB. 

[I]  There  la  no  m^t  in  the  contention  that 
defendants  wue  not  entitled  to  a  modlflea- 
tion  of  the  Injunction  because  they  bad  been 
guilty  of  violating  the  temporary  injunction 
theretofore  issued,  and  were  therefore  in  oon- 
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tempt  of  court  '^nd  had  no  standing  before 
the  court  for  any  equitable  relief  whatever." 
If  It  be  conceded  that  this  charge  against  the 
defendants  Is  true  and  that  the  trial  court 
would  have  been  authorized  for  that  reason 
to  have  refused  their  application  for  a  modi- 
fication of  the  injunction,  he  was  not  com- 
pelled  to  refuse  it  on  this  ground;  and,  hav- 
ing held  that  defendants  should  not  be  de- 
nied the  right  to  a  modification  of  the  Injunc- 
tion because  of  their  failure  to  obey  the  or- 
der granting  said  Injunction,  we  are  not  au- 
thorized to  disturb  such  holding. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  shoDld  be  afflimed,  and  It  has 
been  so  ordered. 

Affirmed. 


MENDELSOHN  et  aL  t.  GOBDON  et  al. 

(Court  ot  Civil  Appeals  of  Texas.  OalrestOD. 
April  9,  1913.    Behearing  Denied 
Mar  1,  1913.) 

Belioioub  Societies  (S  20*}  —  Schism  in 
Ghubch  —  PaoTEcnoN  of  Peopebtt— Pehd- 

ING  DETEBUINATION. 

Where  plaintiffs  and  defendantfl  were  mem- 
bers of  tlTal  factions  in  a  religious  society,  de- 
fendants being  in  possesalon  of  fbt  society's 
property,  it  Is  prooer,  pending  the  determination 
of  the  rishta  of  Uie  parties  apon  a  proceeding 
tor  an  Injunction,  to  permit  defendants  to  mort- 
gage the  property,  for  mon^  necessary  for  the 
protection,  repairs,  and  maintenance  of  Uie 
same  pending  determination. 

[Ed.  Note.— For  other  cases,  see  Beligions 
Societies.  Cent  Dig.  U  19&-196;  Dec.  Dig.  | 
29.*] 

Appeal  from  District  Court,  Harris  Coan- 
^ ;  Norman  6.  Kettr^  Judgei 

Action  by  Gharlee  Bfendelsohn  and  others 
against  Abe  Gtordon  and  others,  Involvliv 
the  title  to  tbe  proper^  of  a  reUglons  sode- 
ty.  From  an  orier  antiiorislng  the  defend- 
ants to  borrow  money  secured  by  a  mortgage 
upon  such  property  to  protect  it  pending  suit, 
plaintifls  appeaL  Affirmed. 

FliEASANTS,  O.  J.  This  Is  a  companion 
case  to  one  between  the  same  parties,  nnm- 
bwed  on  the  docket  of  this  court,  1S6 
8v  W.  1149,  and  this  day  decided.  For  a 
statement  ot  the  nature  of  the  litigation  and 
the  general  Issues  InrolTed,  we  r^er  to  our 
oi^on  in  cause  No.  6,383*  above  mentioned. 

After  the  order  m  December  14, 1912,  from 
which  the  appeal  In  canse  No.  0,888  was  pros- 
ecated,  the  Judge  of  the  court  below  on 
January  7,  1918,  on  application  of  dtfend- 
ants,  further  modlfled  the  original  order 
granting  the  temporary  Injunction  herein  so 
as  to  penult  defendants  to  borrow  the  sum 
of  92,495.26  to  pay  indebtedness  incurred  by 
defendants  prior  to  the  Institution  of  this 
suit  for  the  bmefit  of  both  i^tntifrB  and 
defendants,  and  to  pay  for  repairs  neceasary 
for  the  protection  and  preservation  of  the 
property  in  controversy,  and  to  execute  a 


mortgage  upon  said  jiropuiy  to  secnre  the 
sum  so  borrowed.  From  this  order  ptainttflb 
In  the  court  below  prosecute  this  appeaL 

The  order,  after  authorizing  the  defendants 
to  borrow  the  sum  above  mentioned  and  exe- 
cute a  mortgage  upon  the  property  to  secure 
same,  contains  the  following  recitations :  "It 
appearing  to  the  court  that  all  of  said  above- 
named  sum,  save  the  sum  of  $1,000,  has  al- 
ready been  paid  out  by  defendant  members 
or  incurred  legitimately  by  them  for  current 
salaries  and  expenses  of  the  congregation  be- 
fore the  filing  of  this  suit  and  for  the  benefit 
of  both  plaintifF  and  defendant  members, 
and  for  interest  on  the  indebtedness  fixed  by 
lien  on  the  real  property  of  the  congregation 
hereinafter  described,  which  indebtedness 
was  incurred  and  contracted  for  before  the 
flllog  of  this  suit,  and  for  general  repairs  on 
tbe  property  of  the  congregation  for  the  pro- 
tection and  b^eflt  and  upkeep  thereof,  and 
for  Insurance  premiums.  *  *  *  It  ap- 
pearing to  the  court  that  it  Is  necessary  for 
the  protection  and  preservation  of  the  syna- 
gogue and  bnlldings  upon  the  hereinafter  de- 
scribed property  to  expend  thereon  Imme- 
diately tbe  sum  of  (1,000  In  repairs,  it  is  or- 
dered by  the  court  that  said  amount  be  so 
expended  for  such  purpose,  and  that  the  aald 
repairs  be  done  under  the  direction  of  the 
court;  the  contract  therefor  and  tbe  expm- 
dltures  to  be  approved  by  the  court  before 
being  entered  Into  and  made." 

The  evidence  in  the  record  la  sufficient  to 
sustain  the  &ct  findings  of  the  trial  Jndge 
above  set  out,  and  upon  these  facts  the  court 
was  authorized  to  make  the  order  allowing 
the  defendants  to  borrow  the  money  for  the 
purposes  stated  and  to  secure  its  payment 
by  a  mortgage  upon  the  property.  The  de- 
fendants ought  not  to  be  required,  pending 
the  detertnlnation  of  this  suit,  to  pay  debts 
wblch  were  a  charge  upon  the  congr^ation 
and  Its  property  before  the  suit  was  institut- 
ed, and  to  pay  the  necessary  costs  of  the 
preservation  of  the  property,  and  tbe  order 
does  no  more  than  permit  the  defmdants  to 
charge  the  property  with  such  debts  and 
costs.  The  Jndffmemt  Is  affirmed. 

Affirmed. 


NOBTH  TEXAS  lATMBER  CO.  T.  Ke- 
WHORTER. 

(Court  of  Civil  Appeals  of  Texas.  Texaifcana. 
April  10,  1913.    Bebeariog  De- 
nied AprU  17,  1913.) 

Loos  AND  LoooiNo  (I  8*>— CoirvxTAJici  or 
SxAnoiNO  TncBKB— TncB  ma  BjotovAir— 

GONBTBUCTION  OW  DEED. 

A  deed  conveying  all  tbe  mechantable  puke 
timber,  12  inches  at  the  stump,  with  warraatj 
of  title  and  right  to  enter,  cut,  and  remove  the 
timber,  but  providing  that  tlie  right  to  remove 
stiall  be  limited  to  two  years  from  date,  with 
the  further  agreement  to  extend  the  time  to  not 
exceeding  five  years,  cannot  be  ctmatmed  as 
conveying  an  Interest  in  the  land,  giving  tte 
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ririit'to  remore  timber  after  five  yean,  but  the 
title  to  timbor  not  removed  nmeini  In  the 
cnuitDr. 

[Ed.  Note. — For  other  casee,  see  Lokb  and 
L^Kiog,  Cent  Dig.  ||  &-12 ;  Dec.  Dig.  9  3;* 
SaleB,  Cent  Dig.  f  B91.] 

Appeal  from  Dlatrlct  Court,  Oaaa  County ; 
P.  A.  TnmWt  Judge. 

l^pus  to  try  title  by  the  North  Tezaa 
Iiumber  Company  agalnat  Mrs.  N.  H.  Kbs 
Whorter.  Trom  a  judgm«it  for  plalntUf. 
defoidant  a^wala.  Affirmed. 

The  suit  was  brought  by  appellee  In  the 
form  of  trespara  to  try  title  and  for  the 
value  of  certain  timber  cut  and  removed 
from  the  land,  and  an  Injunction  was  asked 
for  and  granted  restraining  the  appellant 
from  further  going  upon  and  trespassing  on 
the  premises.  The  appellant,  besides  a  plea 
of  general  denial  and  not  guilty,  set  up  own- 
ership of  the  timber  on  the  land  by  deed 
from  appellee,  and  averred  that  If  by  rea- 
son of  the  recitals  In  the  deed  it  did  not 
have  the  right  at  the  present  time  to  enter 
upon  the  premises,  except  upon  payment  of 
an  additional  and  reasonable  compensation 
for  such  rl^t  of  entry,  then  it  was  ready  to 
I>ay  sucb  compensation  which  the  court,  aft- 
er hearing  evidence  on  the  subject,  might  de- 
termine, or,  in  the  alternative,  asked  that 
the  Interest  of  the  parties  be  partitioned  and 
sold,  and  the  proceeds  of  the  sale  be  award- 
ed to  the  parties  as  tb^r  interests  might  ap- 
pear. The  case  was  tried  on  an  agreed 
statement  of  facts,  and  the  court  rendered 
Judgment  for  the  appellee.  It  was  agreed 
that  on  July  23.  1902,  the  appellee  was  the 
owner  of  the  land  and  executed  and  deliv- 
ered to  the  Clark-Bolce  Lumber  Company 
the  following  timber  deed:  "The  Sute  of 
Texas,  County  of  Cass. .  Know  all  men  by 
these  presents:  That  I,  Mrs.  N.  H.  McWfaor- 
ter,  of  said  county,  and  state,  for  and  in 
consideration  of  the  sum  of  $1,353.00  thli^ 
teen  hundred  and  fifty-three  and  No/100 
dollars,  to  me  In  hand  paid  by  the  Clark 
A  Boice  Lumber  Company,  of  Dallas  county, 
Texas,  the  receipt  of  which  Is  hereby  ac- 
knowledged, have  bargained,  sold  and  con- 
veyed, and  do  by  these  presents  bargain,  sell 
and  convey  to  the  said  Clark  &  Bolce  Lum- 
ber Company  all  the  merchantable  pine  saw 
tlmtwr  measuring  12  incAies  and  above  at 
the  stamp,  standing,  bdng.  and  growing  up- 
on Uie  following. described  lands  situated  In 
Oaas  county,  Texas,  to  wit:  [Here  follows 
description  of  tiirae  tracts  of  land  making  a 
total  of  461  acres.}  To  have  and  to  bold 
the  above-described  timber  unto  the  said 
Clark  ft  Botce  Lumber  Company,  or  ttielr 
assigns  forever,  herein  warranting  and  de* 
folding  the  title  to  the  aame  together  with 
the  right  to  entOT  In  and  upon  the  above- 
described  land,  and  to  cut,  tell  and  remove 
therefrom  all  the  merchantable  pine  saw 
timber  contained  thereon  from  12  Inches  at 


the  stnmp  and  above  standing,  bdng  and 
growing  niwn  said  deacrthed  land,  with  tbe 
right  of  ingress  and  ^ress  to,  firom  and 
over  said  land  tat  the  purpose  of  cutting 
and  removing  said  timber  firom  said  land. 
But  the  right  to  eater  upon  said  land  and  to 
cut  and  remove  aald  Umbw  la  limited  to 
two  years  tr«n  date  hereof,  but  I  further 
agree  that  in  the  event  said  timber  la  not 
removed  within  two  years  to  extend  the 
ttine  to  not  exceeding  five  years  from  date 
hereof,  provided  the  said  Clark  &  Bcdce 
Lumber  Company  will  pay  thirty  @0)  cents 
per  acre  per  annum  in  advance  on  each 
tract  of  timber  cut  wittiln  two  yeara,  but  In 
no  event  will  the  time  to  remove  said  tim- 
ber be  extended  beyond  five  years  from  this 
date."  The  deed  was  duly  acknowledged 
and  recorded.  The  160  acres  of  the  Wilson 
survey  described  in  the  deed  is  the  only  tract 
In  controversy.  Appellant  by  proper  con- 
veyance owns  all  the  Interest  acquired 
through  the  deed  by  the  Clark  &  Bolce  Lum- 
ber Company.  Appellant  during  the  year 
1912  cut  and  removed  from  the  land  30,000 
feet  of  i^ne  timber  of  the  value  of  $46,  the 
timber  cut  being  over  12  IniAea  in  diameter 
at  the  stump. 

Glass,  Estes,  King  ft  Burf ord,  of  Texarka- 
na,  for  appellant  Bartlett  ft  Zadlk,  of  Lin* 
den.  and  O'Neal  ft  AUday,  of  Atlanta,  for 

appellee. 

LETT,  J.  (after  stating  the  facts  as  above). 
The  two  assignments  present  the  one  ques- 
tion of  the  right  of  appellant,  under  the 
timber  deed  in  suit,  to  enter  upon  the  land 
and  cut  and  remove  the  timber  therefrom 
after  the  lapse  of  five  years  from  the  date 
of  the  deed,  without  any  contract  or  agree* 
ment  of  extension  of  tlma  Eadi  par^  to 
the  suit  stands  on  the  terms  of  the  deed. 
A  construction  of  the  deed  Is  involved.  If 
the  conveyance,  from  all  the  language  of 
the  instrument,  manifests  an  Intention,  and 
has  the  legal  effect,  to  convey  absolutely, 
as  an  Interest  In  the  land,  the  timber  of 
the  dimensions  specified,  then  it  must  be 
said  the  case  of  Lodwlck  Lumber  Oo.  v. 
Taylor,  100  Tex.  270,  98  S.  W.  238,  123  Am. 
St  Rep.  would  be  applicable,  and  ap- 
pellant should  have  Judgment  Altered  for 
It  But  we  do  not  think  the  conveyance  here 
could  properly  be  said  to  intend  and  have 
the  legal  etCect  to  convey  absolutely,  as  an 
Interest  In  the  land,  tlia  timber  of  the  di- 
mensions spedfled.  The  conveyance,  taking 
it  as  a  whole  and  ascertaining  what  Qie  par- 
ties really  intended,  manifests,  we  tbinkt  an 
Intention  to  sell  and  purchaae  all  the  Um- 
ber <tf  the  dlmenslona  spedfled  as  the  pur- 
chaser might  cut  and  remove  from  the  iwem- 
Ises  within  the  time  limit  vwdfled,  and  no 
mora  The  parties  wne  dealing  with  the 
timber  as  personalty  removable  vrlthln  a 
limited  time.   And  thus  the  legal  effect  of 
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the  deed  Is  to  retain  in  the  rendor  the  title 
to  the  timber  on  the  land  not  cut  and  re- 
moved therefrom  by  the  purchaser  at  the 
explratioD  of  the  contractual  period  of  time. 
In  this  Tlew  ttxe  rule  would  be  applicable 
as  laid  down  in  the  following  cases:  Carter 
V.  Clark  ft  Bolce  Lumber  Co.,  149  S.  W.  278 ; 
Development  Co.  v.  Dumber  Co.,  13©  S.  W. 
1015;  Beauchamp  t.  ^mams,  115  S.  W. 
130;  Lancaster  v.  Roth.  165  S.  W.  697  (re- 
cently decided  by  this  court). 

The  many  cases  dted  by  appellee  in  her 
brief  uphold  such  construction  of  this  kind 
of  deed,  namely,  that  the  purcbaaa  ac- 
quires title  to  such  timber  only  as  la  aerered 
from  the  soil  at  the  expiration  of  Uie  time 
limit  of  the  contractual  period.  This  nUing 
is  declsiTe  of  fibe  appeal,  and  the  jndgment 
is  affirmed. 


HUDSON  T.  GHILDREB  tt  aL 

(Court  of  Gvil  Appeals  of  Texas.  Texaritana. 
March  27.  1913.) 

1.  Judgment   (I   627*)  —  Cokbtbuction  — 
Fbaudulent  Cohvxtaiice. 

A  judgment  in  an  action  on  a  note,  secur- 
ed by  a  chattel  mortgage,  and  to  foreclose  the 
mortgage,  rendered  for  plaintiff  for  the  amount 
of  the  note,  involved  a  specific  finding  that  the 
note  secared  was  for  a  valid  indebtedness  and 
that  no  fraud  was  proved  as  to  the  indebted- 
ness. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  970;  Dec  Dig.  S  527.*] 

2.  F^UOULBNT  CiOSVITAHCIB  (|  27*)— GXT* 

IITO  SeCUBITT. 

If  the  debt  which  is  tiw  subject  of  the  se- 
curity is  a  valid  end  subsisting  debt  and  a 
bona  fide  traDsaction,  evidenced  by  a  note,  then 
the  fact  of  executing  a  mortgage  intended  by 
the  parties  as  securi^  is  not  sumcibit  to  make 
the  mortgage  void  as  to  crediton,  especially 
where  there  bad  been  an  agreement  in  advance 
of  the  note  for  the  security. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  C!ent.  Dig.  H  66-71 ;  Dec.  Big.  f 
27.*]  >^ 

3.  Fbaudui-ent  Convetakceb  (S  271  •>— Moot- 

OAOE— PBESUUPTION. 

There  is  no  presumption  of  law  that  a 
mortgage  of  property  is  made  with  firaudulent 
intent,  if  the  mortgagor  at  the  time  is  actually 
indebted  to  another. 

[Ed.  Note. — For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  H  796-798,  821 ;  Dec. 
Dig.  I  271.»i 

4.  Fbaudulent  Convetarces  (|  116*)— Pbkf^ 

EBENCBS. 

A  debtor  may  prefer  one  creditor  by  giving 
security  for  a  valid  Indebtedness,  though  It  hin- 
ders and  delays  other  creditors. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  M  370,  375-877 ;  Dec 
Dig.  {  115.-i 

5.  Exxcunoir  ^  40*)— Xkmirr  or  Bbducp- 
noN. 

The  equity  of  redemption  In  property  mort- 
gaged to  seen  re  a  note  is  subject  to  levy  and 
Bale  at  the  suit  of  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  50,  88-94;  Dec  Dig.  i  40.*] 


Appeal  from  District  Gonrt,  Morris  Goon- 
ty;  P.  A.  Turner,  Judge. 

Action  by  John  Hudson  against  8.  C 
Chlldrec  and  others.  From  a  Judgment  for 
plaintiff  against  Cfaildree  and  that  he  take 
nothing  against  J-  W.  Patterson,  one  of  the 
defendants,  plaintiff  uvmIb.  Affirmed  as  to 
Childree,  and  revwaed  and  rradoed  asalast 
Patterson. 

In  February,  1910,  the  appellant  agreed 
with  S.  C.  Childree  to  lend  hfm  money,  with 
the  understanding  at  the  time  that  Childree 
was  to  secure  the  money  loaned  by  a  chattel 
mortgage  on  his  crop.  B^lnning  with  the 
month  of  February,  and  on  each  succeeding 
month  to  September  3d,  the  appellant  had  ad- 
vanced Childree  money  to  the  total  amount  of 
$96.  On  S^tember  3,  1910,  Childree  execut- 
ed and  delivered  to  appellant  his  note  for  the 
sum  of  $100,  due  November  lat  following, 
and  at  the  same  time  executed  a  chattel 
mortgage  on  his  crop  of  cotton  and  corn 
grown  on  13  acres  of  land  to  secure  the 
payment  of  the  indebtedness.  At  the  previ- 
ous request  of  appellant  Childree  placed  the 
chattel  mortgage  of  record  In  the  county 
clerk's  office  on  September  6,  19ia  Childree 
was  a  tenant  on  the  farm  of  K.  E.  Smith 
and  was  paying  one-fourth  of  the  cotton  raised 
as  rent  for  the  premises.  Appellant  was  a 
son-in-law  of  Childree,  but  did  not  live  with 
him.  Childree  was  Indebted  by  note  to  appel- 
lee Patterson;  the  note  was  due  in  1907; 
and  Just  prior  to  the  executipn  of  the  chattel 
mortgage  Patterson  asked  Childree  for  the 
payment  of  the  same  or  its  security,  and 
Childree  did  not  agree  to  secure  the  same. 
About  the  1st  of  September  or  the  last  of 
August,  1910,  appellee  Patterson  filed  a  suit 
on  the  note  in  the  Justice  court  against  Chil- 
dree, obtained  Judgment  on  September  17tli, 
and  caused  execution  to  be  levied  -on  two 
bales  of  cotton  covered  by  the  chattel  mort- 
gage to  appellant.  The  two  bales  of  cotton 
were  sold  under  execution  on  Octohw  17, 
1910,  and  brought  $122.08.  The  roit  of  one- 
fourth  was  paid  by  appellee  Patterson  to  the 
landlord  out  of  the  proceeds  of  the  sale, 
and  the  balance  was  applied  by  him  on  his 
Judgment  Appellant  thereafter  sued  Chil- 
dree on  the  note  and  to  have  foreclosed  the 
chattel  mortgage,  and  appellee  for  the  value 
of  the  cotton  converted  by  him.  The  court 
rend^red  Judgment  tor  apptilmnt  against 
Childree  for  the  amount  of  the  note  and  that 
appellant  take  nothinc  against  J.  W.  Pat- 
terwHL 

Henderson  ft  BoUn,  of  Daingerfleld,  for  ap- 
pellant. Moore  ft  Hart  and  P.  A.  Turner, 
all  of  TBxarkana,  tor  appelleea. 

LEVY,  J.  (after  stating  the  facts  aa  abov^. 
The  assignment  presents  the  point  that  ap- 
pellant was  entitled  to  have  Judgment 
against  appellee  Patterson  for  the  value  of 
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tbe  cotton  ooDTcrted  by  Mm.  The  facts  ara 
admitted  that  appellee  Patterson  bad  seized 
and  sold  under  eiecntlon  two  bales  of  cotton 
coTered  by  a  reclstered  chattel  mortgage  to 
appellant,  and  appropriated  the  proceeds, 
less  the  rent,  to  his  own  beneflt.  And  these 
facts  aathorlzed.  It  is  not  doubted,  a  recov- 
ery by  appellant,  unless,  as  argued  by  appel- 
lee»  the  note  and  mortgage  to  appellant  were 
executed  to  hinder,  delay,  and  defraud  cred- 
itors. As  the  record  is  here,  it  cannot  be 
said,  from  the  findings  of  the  court  and  the 
erldence,  that  the  indebtedness  and  security 
therefor  given  to  aivellant  are  fraudulent 
and  onenforeeable  against  appellee  Patteraon. 

[1]  Tlie  court  entwed  a  Judgment  for  the 
amount  of  Uie  note  in  favor  of  aM^lant 
a^lnst  Ghildree,  and  this  Involves  Uie  spe- 
dflc  finding  by  the  court  that  the  note  secured 
was  for  a  valid  Indebtedness  and  that  no 
ftaud  was  proved  as  to  the  indebtedness. 
And  the  evidence  supports  this  conclusion 
of  the  court 

[2]  If  the  debt  wblcfa  Is  the  subject  of  the 
■ecurlty  Is  a  valid  and  subsisting  debt  and 
a  bona  flde  transaction  evidenced  by  a  note^ 
as  found  by  tlie  court,  thai  tlie  simple  fact 
of  executing  a  mortgage  intended  by  the  par* 
ties  as  security  is  not  anffldent  to  make  the 
mortgage  void  as  to  creditors. 

[I]  There  is  no  iwesumptlon  ot  law  that-a 
mortgage  of  property  la  made  with  fraudu- 
lent intent  If  the  mortgagor  at  tluB  time  la 
actually  Indebted  to  anotfara.  There  being  a 
valid  and  sutulsting  debt  and  a  mortgage 
Intended  by  the  parties  as  security,  then  the 
legal  effect  of  such  obligation  Is  a  valid 
security  for  n  lawful  purpose  and  enforceable 
agamat  all  claiming  subsequently  to  the 
regi8tM«d  mortgage.  The  mortgage  on  its 
face  shows  and  has  the  legal  effect  that  it 
was  given  only  as  simple  security  for  the 
debt,  for  It  expressly  provides  that  the  ex- 
cess, after  paying  the  sped  fled  amount  of  the 
note,  was  to  be  paid  over  to  the  mortgagor. 

[4]  The  giving  of  the  agreed  security  for 
the  valid  debt  may  have  the  effect  of  a  pref- 
erence  between  appellee  and  appellant  as 
creditors,  and  to  binder  and  delay  other  cred- 
itors; but  as  said  in  Hardware  Go.  v.  Kauf- 
man &  Bunge,  77  Tex.  137,  .8  S.  W.  287:  "It 
is  settled  in  this  court  that,  so  far  as  the 
statute  of  frauds  Is  concerned,  this  Is  legiti- 
mate and  not  fraudulent." 
I —  [I]  The  equity  of  redemption  in  the  mort- 
gage property  being  subject  to  levy  and  sale 
at  the  suit  of  other  creditors,  the  excess  after 
paying  the  secured  debts  was  not  placed 
beyond  their  reach.  Besides,  the  fact  is 
sigiilflcant  here  that  Chlldree  agreed  with  ap- 
pellant to  give  the  mortgage  at  the  Incep- 
tion of  the  indebtedness,  and  there  is  no 
suggestion  in  the  evldmoe  that  anch  was 
not  the  agreemenjij 

In  view  of  the  finding  by  the  court,  the 
appellant  was  entitled  to  have  Judt^ent 


against  appellee  Patterson  for  the  value 
of  the  cotton,  less  the  rent  paid,  and  tbe 
Judgment  Is  reversed  and  here  rendered  for 
appellant  against  the  appeUee  J.  W.  Patter- 
son for  the  sum  of  $91.56  and  costs  of  appeaL 
Tlie  Judgment  against  the  appellee  Chlldree 
will  be  affirmed,  and  tbe  coats  of  the  courts 
below  will  be  taxed  generally  against  both 
anidleee. 


TEXAS  A  P.  BT.  CO.  v.  TILLAFUEBTEL 

(Court  of  Otvil  Appeals  of  Texas.  Texarfcana. 
May  1.  1913.    Beheariog  De- 
nied May  22,  1913.> 

L  BiZXABB  (i  59*)— Fbaud— Pebsonai.  Iim- 
ans— iNsnucnoita 

An  ina  traction  that  if,  before  BiniDg  a  re- 
lease to  defendant  and  receivinr  $150  therefor, 
defendant's  agent  told  plaintifT  that  if  he  did 
not  rign  he  could  not  leave  the  hospital  where 
he  was  confined,  and  that  plaintiff  could  not 
read  or  write  BngUsb  and  did  not  know  tbe 
contents  of  the  release,  and  defendant's  afteots 
by  words  and  condoct  led  plaintiff  to  believe, 
and  he  did  believe,  that  unless  be  signed  the  re- 
lease he  could  not  leave  the  hospital,  and  de- 
fendant's aaent  by  fraud  induced  plaintiff  to 
sign  the  release  and  receive  $150,  toen  it  was 
not  binding  upon  him,  was  not  objectionable  aa 
making  plaintiff's  IgDorauce  of  the  ccntents  of 
the  release  alone  sufficient  ground  for  avoid- 
ance. 

[Bd.  Note.— For  other  cases,  see  Belease, 
Cent  Dig.  f  116 ;  Dec.  EHg.  |  B».*] 

2.  Beijbasx  <|  17*>— Fbaud. 

Where  plaintiff,  a  Mexican  24  years  of  sge 
and  unable  to  speak  English,  while  in  a  hospi- 
tal, was  induced  to  sign  a  release  for  $150  ay 
the  statement  of  defendant's  agent,  Interpreted 
to  him  by  a  Mexican  girl,  that  plaintiff  would 
not  be  permitted  to  leave  the  hospital  unless  be 
signed  tbe  release,  the  Jury  were  authorised  to 
find  that  such  statement,  it  made,  amounted  to 
a  fraud  which  would  avoid  the  release. 

lEd.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  {  82;  Dec.  Dig.  |  17.«] 

3.  Mastkb  ano  Sbsvant  (I  286*)— Injubibs 
TO   Servaitt  —  Bahaoads  —  NxauaBKCB  — 

QCBSTION  FOB  JUBT. 

In  an  action  for  injuries  to  a  trackman  by 
being  thrown  from  a  handcar,  evidence  held  to 
reqmre  a  submission  to  the  Jury  of  tbe  ques- 
tion whether  the  jerking  of  the  ear  and  its 
rapid  motion  constituted  actioDAble  negligence. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Ceut  Dig.  H  1001,  1006,  100&  1010- 
1015,  1017-1033,  1036-1012,  1044,  1046-1060; 
Dec  Dig.  I  28&*) 

4.  APPKAL  and  EBBOB  (I  742*)— AsaiGNHBHTS 

— FoBu— PBOPOsmon  8. 

Assignments  of  error  which  are  not  propo- 
sitions fn  themselves,  and  are  not  followed  by 
propositions,  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Cent  Di&  |  SOOO;  Dec  Dig.  §  742.*] 

AK)eal  from  District  Court  Harrison 
County ;  M.  P.  McQee.  Special  Judge. 

Action  by  Paulino  Villafnerte  against  tbe 
Texas  &  Padflc  Ballway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lant I^anc  &  Lane  and  M.  B.  Farcbman,  all 
of  Marshall,  for  appellee. 


ABsp'r  InOszM 
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HODGES,  X  In  JnlT,  1912,  appellee  was 
anptoyed  by  tbe  aiv^lant  as  a  aecUon  liand, 
and  while  rlcUiv  on  a  hand  car  en  route  to 
hia  work  he  fell  and  rec^Tod  personal  In- 
juries tor  which  he  .sued  and  recovered  a 
Judgment  for  fCOO. 

The  petition  charges  n^llgence  generally, 
wltiiout  spedQring  any  particular  acts. 
Among  other  defense  the  appellant  i^ded 
a  settlement  and  a  written  release  executed 
by  appellee  before  suit  was  filed.  In  a  sup- 
plemoital  petition  tbe  v^lee  alleged  that 
he  signed  tills  release  without  knowing  Its 
contoits  or  what  it  was  for;  that  he  was 
told  if  he  did  not  sign  it  be  could  not  leaTs 
the  hospital.  The  evidence  Shows  tbat  after 
receiving  bis  injuries  the  appellee  was  sent 
to  the  railway  hospital,  and  while  there  re- 
c^ved  from  the  app^ntfs  claim  agent  $100 
and  signed  tbe  written  release  relied  on  as 
a  defense. 

The  court  instructed  the  Jury  as  follows: 
"You  are  tnstmcted  tbat  it  tbe  Jury  beUere 
from  the,  evidence  that,  b^ine  Ibe  sigidng 
of  the  rdease  and  the  reo^pt  of  the  sum  of 
$150  by  plaintiff,  tbe  agent  of  def^dant  told 
plalntifl  tbat  if  be  did  not  algn  said  paper 
be  (plaintiff)  could  not  leave  the  hospital, 
and  that  plaintiff  could  not  read  nor  write 
the  Bngllsb  language,  and  did  not  know  tbe 
contmts  of  said  release,  and  that  tbe  agents 
of  defendant,  by  their  words  and  conduct, 
ted  plalntifl  to  believe,  and  plaintiff  did  be- 
lieve,  that  unless  be  signed  said  release  be 
could  not  leave  said  bosftltal,  and  that  the 
agents  of  defHidant  did  by  fraud  induce 
plalntifl  to  sign  satd  release  and  receive  said 
$160,  thm  you  are  charged  that  the  signing 
of  said  releeae  and  tbe  rec^pt  of  said  $150 
by  plaintiff  would  not  be  binding  on  plain- 
tiff." It  is  <dalmed  that  this  duiw  was  tae- 
roneeus:  (1)  Because  under  tbe  evidence  the 
plalntifl  would  be  bound  by  the  settlement 
and  the  receipt  of  the  $100,  although  he  may 
not  have  understood  tbe  release  tbat  he 
signed ;  and  ^)  because  the  duuige  implied 
that  some  fraud  or  othn  inducanatt  which 
cansed  the  plalntifl  to  sign  the  release  was 
used  besides  tbe  statement  that  he  could  not 
leave  the  hospital. 

[1]  The  charge  does  not  make  ignorance 
alone  of  tbe  contents  of  tbe  release  snffldoit 
^nnd  for  avoidance,  but  requires  the  Jury 
to  also  find  that  by  tbe  words  and  conduct 
of  the  agent  of  defendant  the  plalntifl  was 
Induced  to  believe  that  be  could  not  leave  the 
hosiHtal  unless  be  did  sign  it,  and  that  some 
fraud  was  used  to  procure  his  slgnatore. 
The  appellee  testified  tbat  be  was  a  Mexican 
about  24  years  of  age  and  could  not  speak 
English;  that  he  had  been  in  tbe  bo^ltal 
a  short  time  wbea  be  was  visited  by  the  ap- 
pellant's claim  agent,  in  company  with  a 
Mexican  girl,  who  acted  as  interpreter;  that 
he  was  called  from  his  room  and  told  through 
the  interpreter  to  sign  the  paper,  and  that  if 
be  did  not  sign  It  they  would  not  let  him  go 
out  of  tbe  bMpital;  tbat  no  one  told  him 


what  tbe  paper  contained,  nor  explained  It 
to  Mm,  and  he  did  not  know  Its  contents; 
tbat  be  was  a  stranger  and  knew  no  one  at 
the  hospital,  and  be  sigoed  the  paper  becansa 
they  obliged  .him  to  do  so ;  that  be  bad  no 
object  In  signing  it:  they  Just  laid  the  $150 
on  the  table  and  told  blm  to  sign  the  paper. 
He  further  testified  tbat  he  had  been  abused 
by  one  of  the  doctors  at  (be  hos^tal,  and 
tbat  he  took  the  money  because  tbe  girl  vrtio 
acted  as  interpreter  told  him  to  take  it  Tbe 
court  charged  tbe  Jury  in  Uiat  connection  aa 
follows:  "But  on  Uie  other  hand,  if  plaintiff 
accepted  the  $100  paid  blm  at  tbe  boqUtal. 
and  appropriated  it  to  bis  own  use,  knowing 
tbat  the  defoidant  had  paid  blm  the  moaej  to 
settle  any  claim  be  might  have  against  the 
defendant  for  damages,  then  the  rtiease  be 
signed  would  be  binding  on  him  and  be 
would  not  be  entitled  to  recovra-." 

[2]  Hie  statemmts  of  the  appellee  regard- 
ing tbe  oompulston  which  be  says  was  prac- 
ticed in  order  to  secure  bis  signature  to  tbe 
release  were  disputed  by  tiie  testimony  of  the 
claim  agent  and  of  tbe  gttl  who  acted  as  In- 
terpreter. This  conflict;  however,  did  not 
make  it  improper  for  the  court  to  charge  up* 
on  that  phase  of  the  case  iwesented  by  the 
version  of  tbe  appellee.  If  the  facts  teatlfled 
to  by  him  are  true,  then  tbe  r^veaentAtlon 
tbat  be  would  not  be  pennitted  to  leave  tbe 
boB^tal  unlesa  be  signed  the  ^ease  might 
be  r^arded  by  the  Jury  as  amounting  to  a 
fraud.  Then  was  no  emx  in  giving  (be 
charge  complained  of. 

[3]  As  to  how  the  aoctdei^  occurred,  tbe 
appellee  testified,  in  substance^  tbat  be  was 
em[doyed  by  tbe  section  tbreman  on  the  &tb 
of  July,  and  was  put  on  tbe  band  car.  com- 
pelled to  rtand  on  the  fnmt  end.  and  re- 
quired to  pump  the  car  to  make  it  move; 
tbat  several  other  section  men  waee  assisting 
in  propelling  the  oar;  tbat  tbere  waa  a  Ug 
keg  of  Blokes  In  bis  way,  and  after  the  car 
was  started  they  gave'  it  a  suddoi  JeA  wbteb 
caused  him  to  move  bis  feet,  and  be  fdl 
to  tbe  ground;  tbat  the  reason  he  fell  was 
be  did  not  have  room  enough  wha»  be  was 
standing;  that  when  the  car  waa  in  motica 
the  keg  of  spikes  near  his  feet  waa  rocking 
to  and  tto,  and  in  trying  to  get  out  of  its 
way  80  it  would  not  catch  bis  feet  be  lost 
his  balance  and  fell ;  tbat  the  rocking  of  tbe 
keg  of  Slakes  to  and  fro  was  caused  by  tbe 
rapid  motion  of  tbe  hand  car ;  that  the  fore- 
man told  him  to  pump  on  tbe  lever  and  make 
the  car  go  fast  Parker,  the  section  fore- 
man, testlfled  that  be  bad  the  keg  of  spikes 
put  on  tbe  band  car;  tbat  it  was  not  usual 
to  have  ei^kes  in  such  a  place ;  tbat  tbere 
was  nothing  unusual  about  tbe  things  on  the 
car  except  the  spikes.  It  was  fnrtlier  abown 
that  the  appellee  bad  bis  baxHa  to  tbe  direc- 
tlcm  in  whldi  ttie  car  was  traveling,  while 
all  of  tbe  other  operatives  were  facing  that 
direction.  Tbe  evidence  was  sufficient  to 
authorize  the  court  to  submit  to  the  Jury  the 
questions  aa  to  whether  or  not  tbe  Jerking 
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of  the  car  and  its  rapid  motion  were  acts  of 
n^llgence.  ^e  qharges  were  sp  worded 
tbat  the  jnry  was  fully  warranted  In  taking 
Into  consideration  all  tlie  drcnmstancett  at> 
tending  the  situation. 

[4]  The  sixth,  seventh,  and  eighth  asslgn- 
mmts  of  error  complain  of  the  refusal  of  the 
court  to  give  certain  q>eclal  chaises.  These 
asslgmnents  are  not  propositions  within 
themselves  and  are  not  followed  by  any  as 
is  required  by  the  rules.  It  cannot  be  said, 
as  a  matter  of  law,  that  the  evideoce  is  not 
Bufflfdent  to  support  the  verdict  While  there 
is  in  the  record  an  apparent  conflict  In  the 
statements  of  the  appellee  r^rdlng  the 
coercion  brought  to  bear  on  him  to  get  his 
signature  to  the  release,  the  Jury  had  a  right 
to  consider  his  testimony  In  the  light  of  the 
appellee's  condition  and  his  Ignorance  of  our 
language; 

The  Judgment  is  affirmed. 


COOPER  OROGEBT  00.  v.  BLUMD  «t  aL 
(Court  of  CMl  Appeals  of  Texas.  Austin. 
If  ay  7,  1918.) 

1.  APPXAL  AND  BBBOB  (|  280*)— IteV  TSIAX.— 

EXCBPTZONB  TO  PXTmON. 

Under  Rev.  Civ.  St  1911,  art  2062,  pro- 
viding that  where  a  ruling  appears  otherwise 
of  record  no  bill  of  exceptions  shall  be  neces- 
sary  to  preserve  an  exception  thereto,  it  was 
not  necewary  to  file  a  motion  for  a  new  trial 
where  the  only  error  complained  of  was  in  the 
court's  ruling  on  exceptions  to  plalntlirs  supple- 
mental petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1684-1072;  Dec  Dig.  { 
286.»I 

2.  Baitkbuptct  (I  43S*>-DiscnABGX— Pleau- 
mo— Supplemental  Fxtitioh. 

Where  plaintiff  sued  in  debt  on  notes  and 
an  <wen  account,  and  defendant  pleaded  a  dis- 
diarge  In  bankruptcy,  plaintiff  could  plead  by 
Bupplemental  petition  that  the  goods  bad  been 
obtained  by  false  pretenses,  ana  that  the  debt 
was  therefore  not  discharged. 

[Ed.  Note^— For  other  cases,  see  Bankruptcy, 
Cant  Dig.  II  S24-88»;  Dec.  Dig.  |  43S.*] 

8.  PLUDinO  (I  180*)— SUFPLBICEHTAL  PXTI- 
TION— DlSOHABOB  IN  BANESnPTOT. 

Plaintiff  sued  in  debt  on  notes  and  an  open 
account  and,  on  defendant's  pleading  a  discharge 
in  bankruptcy,  plaintiff  by  supplemental  petition 
alleged  tbat  the  goods  bad  been  obtained  by 
false  pretenses,  and  prayed  Judgment  as  in  Its 
original  petition.  Held  that,  since  plaintiff  was 
entitled  to  waive  the  fraod  and  sue  on  the  debt, 
Its  election  to  do  so  by  supplemental  petition 
did  not  change  the  nature  of  the  action  to  one 
of  fraud  or  decut,  and  hence  the  supplemeDtat 
petition  was  not  objectionable  as  alleging  a  dif- 
ferent cause  of  action  than  that  originally 
pleaded. 

[Ed.  Note.— For  other  eases,  sea  Pleading, 
Gent  Dig.  H  36»-^:  DecTDlg.  |  18a*] 

Appeal  from  District  Court,  HcLennon 
Cennty;  Tom  L  McGullongh,  Judge. 

Action  by  the  Cooper  Grocery  Company 
against  E.  G.  Blume  and  others.  Judgment 
for  defendants,  and  plaintiff  anneals.  Be- 
versed  and  remanded. 


Davla  ft  Cock^  of  Waoo,  tor  appellant 
S.  B.  Btntton,  of  Waco,  for  appdUeea. 

JBNSnrNS,  3.  Is  a  suit  for  debt,  evi- 
denced by  notes  executed  by  appellees  in 
favor  of  appellant,  and  upon  an  open  ac-' 
count  for  goods  sold.  Ai^lieea  plead  dis- 
cbarge In  bankruptcy.  Amwllant  filed  a  sup- 
plemental petition,  alleging  that  the  debt  was 
for  goods  obtained  by  fraudulent  representa- 
tlons,  and  therefore  was  not  affected  by  the 
discharge  in  bankruptcy,  and  prayed  fOr 
Judgment  aa  in  Ita  original  petition.  Appel- 
lees excepted  to  aaid  supplemental  petition 
for  the  reason  that  the  matters  ther^n  con- 
tained were  inconstotent  with  the  cause  of 
action  alleged  in  platntifTfl  petition  In  that 
said  original  petition  -declares  and  sues  upon 
certain  promissory  notes  and  a  small  account 
for  goods,  wares,  and  merchandise  sold  and 
delivered,  and  said  supplemental  petition 
attempts  to  recover  herein  on  an  alleged 
frand  ot  defendants,  and  that  Qie  allegations 
of  frand  In  said  sopplemental  petition  are 
inconsistent  with  the  allegation  of  contract 
in  tbe  original  petition.  Second.  That,  tbla 
being  a  suit  nptm  contract,  plaintiff  ia  es- 
topped from  setting  np  fraud.  Third.  That 
said  supplemental  petition  and  said  original 
petition,  when  taken  together,  do  not  allege 
a  cause  of  action  for  obtaining  goods  under 
false  pretenses.  Tlie  court  sustained  all  of 
these  ac^)tion8.  To  wbldi  appellant  ex- 
cepted, as  sppears  in  the  Jndgmrat 

[1]  1.  Appellee  objects  to  the  consideration 
of  all  of  appellant's  assignments  of  error  for 
the  reason  that  no  motion  for  a  new  trial 
was  filed  herein,  and  the  asslgDments  of 
error  do  not  refer  to  any  motion  for  a  new 
trial.  These  objections  would  seem  to  be 
well  taken  under  rales  24  and  20  for  the 
government  of  the  Courts  of  Civil  Appeals 
(142  B.  W.  xll),  and  rule  71a  for  the  govern- 
ment of  district  courts  <14S  S.  W.  vil).  How- 
ever, we  overrule  said  objections  on  author- 
ity of  the  dedsion  of  the  Supreme  Court  in 
Railway  Co.  v.  Beaseley,  156  S.  W.  187. 
wherein  It  is  held  that  said  rules  are  in 
violation  of  the  statute  in  so  fttr  as  ihey 
require  that  the  rulings  of  the  court  In  giv- 
ing or  refualng  charges  should  be  set  out 
In  the  motion  ft>r  new  triaL  Article  2062, 
B.  S.,  upon  which  the  above  opinion  Is  based, 
reads  as  follows:  "Whwe  the  ruling  or 
other  action  of  the  court  Appears  otherwise 
of  record,  no  tdll  of  exceptions  shall  be  nec- 
essary to  reserve  an  exertion  thereto."  The 
Judgment  of  the  court  In  sustaining  appel- 
lees' exceptions  in  this  case,  and  appellant's 
exception  thereto,  appears  from  the  record  In 
the  Judgment  entered  thereon.  If,  as  appears 
from  the  ruling  of  the  Supreme  Court  in 
the  case  above  dted,  "It  la  not  necessary  to 
embrace  in  the  motion  for  rehearing  In  the 
trial  court  any  action  or  ruling  of  that  conrt 
in  giving  or  reusing  charges,  as  mentioned 
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Id  article  2061,"  It  would  seem,  for  tbe  same 
reason  that  It  Is  not  necessary  to  file  a 
motion  for  a  new  trial  where  the  only  error 
complained  of  Is  the  raling  of  the  ooart  on 
exceptions  (article  2062,  R.  S.). 

[2]  2.  Under  appellant's  assignments  of  er- 
ror herein  and  propositions  thereunder,  we 
bold  that  the  court  committed  error  in  sus- 
taining appellee's  exceptions,  as  hereinbe- 
fore set  out  This  was  an  action  for  debt,  as 
shown  by  appellant's  original  petition.  Ap- 
pellee replied  thereto  that  the  debt  had  been 
discharged  by  proceedings  In  bankruptcy. 
A  supplemental  petition  was  the  proper  place 
in  wMcb  to  reply  to  this  allegation.  In  its 
supplemental  petition  appellant  replied  that 
this  debt  was  not  discharged  by  bankruptcy, 
for  the  reason  that  it  was  for  goods  obtained 
un'der  false  pretenses.  In  a  suit  to  recover 
goods  conveyed  to  a  trustee,  fraud  of  the 
vendee  in  procuring  the  sale  of  the  goods 
may  be  set  up  In  a  supplemental  petition 
In  replication  to  the  trustee's  answer  that 
sale  by  plaintiff  passed  title  to  his  vendee, 
and  that  the  trust  deed  passed  title  from 
the  vendee  to  him.  Harrison  v.  Hawley, 
7  Tex.  av.  App.  311,  26  S.  W.  766 ;  Railway 
V.  White,  82  S.  W.  324.  Grabenhelmer  v. 
Blum,  63  Tex.  369,  373,  was  a  suit  upon  a 
debt  Defendant  replied  that  the  debt  had 
been  compromised  and  fully  paid  In  accord- 
ance with  tbe  terms  of  said  compromise. 
Plalntifb  in  supplemental  petition  admitted 
the  compromise  and  the  payment  of  the 
amount  agreed  on  thereunder,  but  alleged 
that  said  promise  was  obtained  by  fraudulent 
representations.  The  defendant  specially  ex- 
ceed to  the  supplemental  petition  for  the 
reason  that  "It  was  not  competent  for  plain- 
tiff  to  set  op  la  tikis  suit  In  a  supplemental 
petition,  a  new  cause  of  action  as  damages 
for  fraud.  The  pleading  referred  to  Is  not 
obnoxlona  to  tbe  objection  that  it  set  up  as  by 
amendment  a  new  and  distinct  cause  of  ac- 
tion from  that  relied  on  in  the  original  peti- 
tion ;  It  was  a  r^ly— ft  replication,  It  would 
be  termed  In  otmimon-law  parlance— to  the 
defbudanfa  answer;  and  pertinent  to  tbe 
phase  of  the  caae  thns  existing  under  the 
develoiHneat  of  the  pleadings  by  tbe  defend- 
ant, and  that  required  to  meet  it  on  the  part 
of  the  lAaintifb,  th^  prayed,  as  tiieywell 
might  have  done,  for  the  r^ef  aroroprlate 
to  tbelr  pleftdinga  as  they  thm  stood." 

We  are  dted  by  appellees  to  the  case  of 
Stranch  t.  Flynn,  108  lAlnn.  818,  122  N.  W. 
320,  22  Am.  Bankr.  Sep.  246,  in  whldb  It  was 
held  that  the  new  matter  In  r^ly  was  In- 
consistent with  the  allegations  In  the  orig- 
inal petition,  and  therefore  should  be  stricken 
ont  This  dedston  was  governed  by  tbe 
statute  of  Minnesota,  which  is  altogether 
different  from  onr  statute  on  pleading. 

[S]  8.  The  only  remaining  question  for 
oar  decision  la  as  to  whether  or  not  the  al- 
legations of  plaintiff's  SQppIementel  petition 


were  sufficient.  If  true,  to  prevent  ttie  dis- 
Aarge  in  bankruptcy  being  a  bar  to  plain- 
tiff's canse  of  action.  The  seventeenth  sec- 
tion of  the  bankruptcy  act  contains  the  fol- 
lowing: "Debts  Not  Affected  by  a  Discbax^e. 
A  discharge  in  bankruptcy  shall  rdease  a 
bankrupt  from  all  bis  provable  debts,  except 
such  as  •  •  •  are  liabilities  for  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations." Act  July  1,  1898,  C.  541,  30 
Stat  550  (U.  S.  Comp.  St  1901,  p.  3428).  In 
Packer  v.  Whlttler,  91  Fed.  511,  33  C.  C.  A. 
658,  plaintiff  sued  and  obtained  JndgmMit 
upon  a  debt  Defendant  was  afterwards  dis- 
charged In  bankruptcy ;  In  an  action  on  this 
judgment,  defendant  pleaded  bis  discharge 
in  bankruptcy.  The  plaintiff  allied:  "That 
said  debt  represented  by  said  judgment  was 
created  by  the  fraud  of  the  Judgment  d^tor, 
and  is  not  canceled  by  said  defendant's  dis- 
charge In  bankruptcy."  It  was  held  that 
plaintiff  was  entitled  to  prove  this  allegation. 

It  Is  the  contention  of  appellees  that  the 
supplemental  petition  alleged  a  cause  of  ac- 
tion upon  fraud  or  deceit  Where  a  fraud 
has  been  c(Hnmltted  In  the  purchase  Of  prop- 
erty, a  party  may  waive  the  fraud  and  sue 
upon  the  debt  In  accordance  with  the  con- 
tract or  he  may  repudiate  the  contract  and 
sue  for  tbe  damages  Incurred  by  reason  of 
such  fraud.  In  the  former  case  the  meamre 
of  bis  recovery  would  be  the  contract  price; 
In  the  latter  case  It  would  be  tbe  value  of 
the  goods,  which  might  be  more  or  less  than 
the  contract  price.  In  the  instant  case  the 
appellant  sued  upon  Its  debt  It  did  not  by 
Its  supplementel  petition  change  the  nature 
of  its  action  to  one  of  fraud  or  deceit  but 
only  alleged  such  fraud  In  reply  to  appel- 
lees* plea  of  their  discliarge  in  bankruptcy 
in  bar  of  plaintiff's  cause  of  action.  Appe- 
lant, after  setting  up  In  said  supplemental 
petition  the  particulars  of  the  all^d  fraudu- 
lent representations  In  obtaining  said  goods, 
concluded  with  the  following  prayer : 
"Wherefore  plaintiff  prays  as  in  ito  original 
petition  for  Judgment  for  the  amount  of 
Its  debt  prlndpal.  Interest  and  attorn^s 
fees,  and  It  will  ever  pray,"  etc. 

For  tbe  error  of  the  court  In  sustaining  ap- 
pellee's said  exceptions,  this  case  is  levmed 
and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


WELLS  FABOO  &  CO.  EXPRESS  HEN- 

NBSSY. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
AprU  16, 1013.   Rehearing  Denied 
May  21,  1013.) 

1.  Cabbiebs  (S  47*)  —  FuvinsHiHa  Gabs  — 

Station  AoxifTS— AtTTHOBirr. 

A  fltatioD  agent  has  authority  to  bind  the 
carrier  by  contract  to  farnish  a  partieolar  Und 
of  car  for  tbe  transportation  of  fowCi. 

[Ed.  Note.— For  other  eases,  see  Canioa. 
Cent  Dig.  H  107, 106, 184-141,  204;  Dec  DiT 
i  47.*] 
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2.  PmiRCIPAX.  AND  AGXNT  {{  116*)— AUTHOB- 
XTT  OF  AoENT^FbIVATB  InSTBUOTIONS. 

One  dealing  vith  the  agent  of  an  express 
company  is  not  bound  by  aecret  instractions 
given  him  by  the  company. 

[Bkl.  Note.— For  other  casea,  aee  Principal 
end  Agent,  Cent  Dlff.  H  &77,  377%;  Dwk  Dig. 
i  116.*] 

3.  Afpbai.  and  Bbbok  it  1058*)— Habulesb 
Ebbob— Elxci,usion  or  Bvidekcb. 

Where  two  witnesses  were  permitted  to 
testify  fully  as  to  a  station  agent's  want  of  au- 
thority to  contract  to  furnish  a  compartment 
car  for  the  shipment  of  towl*,  any  error  in  the 
courfs  refusal  to  permit  the  agent  to  testify 
that  he  had  no  sach  authority  was  cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4105,  4200-4204.  4206; 
Dec.  Dig.  i  105a*] 

4.  Cab  BUBS  (i  47*)  —  Special  Oabb  —  Con- 
TBAOi  TO  JTubhuh— AurnouTT  or  Agbht— 

iHSTBncnONS. 

An  instruction  that  defendant  express  com- 
pany's local  agent  had  no  authority  to  contract 
to  furnish  a  compartment  car  for  the  transpor- 
tation  of  fowls  was  properly  refused,  dnce  the 
agent,  acting  witUn  the  apparent  scope  of  bis 
authority,  could  bind  the  express  company  to 
furnish  a  special  car,  irreapective  of  what  had 
been  Its  usual  course  of  business  or  private 
InstructionB  to  ita  employes. 

rEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  107,  lOe,  184-141,  204;  Dec  Dig. 
i  47.*1 

Appeal  from  Llano  County  Court;  A.  H. 
Wllbern,  Judge. 

Action  by  M.  C.  Hennessy  against  the 
Wells  Fargo  &  Co.  Express.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Bafcer,  Botts,  Parker  &  Garwood,  of  Hous- 
ttm,  and  W.  B.  Garrett,  of  Austin,  for  ap- 
pellant F.  J.  Johnson,  of  Llano,  for  ap- 
pellee, 

RIGB,  J.  In  December,  lOll,  appellee 
lived  at  Llano,  and  was  engaged  in  the 
business  of  buying  and  shipping  poultry. 
About  the  middle  of  said  month  he  contem- 
plated shipping  a  car  load  of  turkeys  from 
Llano  to  New  Orleans  for  the  Christmas 
trade,  but  before  buying  turkeys  he  went  to 
the  express  company,  for  the  purpose  of  pro- 
caring  a  poultry  car  In  which  to  ship  them. 
According  to  his  testimony  he  wanted  a  poul- 
try car  with  compartments  built  In  it  for 
shipping  turkeys,  and  so  advised  the  agent, 
who  agreed  to  furnish  said  car,  In  accord- 
ance with  his  request,  for  the  purpose  stated. 
AEq;>ellee  further  testlfled  that  he  wanted 
this  car  In  order  to  save  freight  for-  coops. 
Upon  the  strength  of  this  contract,  appellee 
purchased  1,062  turkeys  for  shipment  to 
New  Orleans.  His  testimony  as  to  what 
occurred  between  himself  and  the  agent  was 
fully  corroborated  by  the  witness  Wllbem. 
The  agent  of  appellant,  however,  denied 
making  such  contract,  and  testified  that  he 
had  no  authority  so  to  do,  but  only  agreed 
to  furnish  a  regulation  car,  which  he  did. 
When  the  car  arrived,  it  was  found  that  It 
was  not  a  compartment  car,  such  as  ordered, 
but  that  It  only  contained  a  few  empty  coops. 
Appellee  then  requested  the  privilege  of  fit* 


ting  compartments  In  the  car,  but  this  was 
denied  him ;  whereupon  he  was  compelled  to 
buy  material  and  make  the  coops  for  the  ship- 
ment of  the  turkeys,  which  he  did,  and  there- 
after brought  this  suit  in  the  Justice's  court 
for  the  cost  of  such  material  and  making  79 
coops  at  f  1.1S  each,  amounting  to  $S6.2S,  and 
also  for  excessive  expressage  paid  on  the 
weight  of  said  coops,  amounting  to  the  fur- 
ther sum  of  ¥05.80,  aggregating  $182.05. 

After  a  general  demurrer  and  general  de- 
nial appellant  specially  denied  that  Its 
ag«it  had  any  authority  to  make  the  con- 
tract appellee  claimed,  but  that  it  only  un- 
dertook to  furnish  a  suitable  car  for  the 
shipment  of  plalntlfTs  turkeys,  and  such  as 
Is  generally  used  by  It  for  such  purpos& 

Arocllee  recovered  Judgment  in  the  jus- 
tice's court,  from  which  an  appeal  was  taken 
to  the  county  court.  A  Jury  trial  in  said 
last-named  court  resulted  in  favor  of  appel- 
lee for  the  full  sum  sued  for,  from  whlrti 
this  appeal  Is  prosecuted. 

It  Is  earnestly  Insisted  on  the  part  of  ap- 
pellant that  its  local  agent  was  not  author- 
ized to  make  a  contract  for  furnishing  a  car 
with  compartments,  such  as  apptilee  claimed 
he  did.  The  rule  with  reference  to  the  acts 
of  an  agent  within  the  apparent  scope  of 
his  authority  seems  to  be  well  stated  in 
Hutchinson  on  Carriers,  267-260,  as  fol- 
lows: "nnleas  specdol  reasons,  known  to  the 
shipper,  restrict  the  general  powers  of  the 
agent,  the  public  have  the  right  to  assume 
that  the  agents  of  the  carriers,  whether  cor- 
poration or  not,  and  whether  audi  agents  he 
local  or  general,  have  the  right  to  hind  such 
carriers  by  contracts  irith  th^  emplojrte  in 
the  particular  line  of  business  In  which  they 
are  employed,  or  are  represented  or  held  out 
as  being  employed,  and  within  the  scope  of 
the  business  of  their  principals.** 

[1]  It  has  frequently  been  held  In  Texas 
that  a  station  agent  has  authority  to  hind  his 
company  for  a  contract  to  furnish  ears.  See 
Easton  T.  Dudley,  78  Tex.  238,  14  S.  W.  583 ; 
Austin  ft  N.  W.  R.  Co.  V.  Slator,  7  Tex.  Civ. 
App.  344,  26  S.  W.  233;  McCarty  v.  Gulf, 
Colorado  A  Santa  F6  Ry.  Co.,  79  Tex.  37,  15 
S.  W.  164 ;  Pecos,  N.  T.  Ry.  Ca  v.  Blsh^  et 
al.,  164  S.  W.  306 :  Q.,  C  &  S.  F.  Ry.  Co.  v. 
Hume,  87  Tex.  2U,  27  S.  W.  110.  With  ref- 
erence to  the  station  agent's  authority,  it  is 
said  In  1  ElUott  on  Railways,  §  803,  p.  428, 
that  his  general  authority  being  established 
it  has  been  decided  that  he  would  be  held  to 
possess  authority  to  bind  the  company  by  a 
contract  to  furnish  cars  by  a  certain  day. 
See,  also,  as  to  the  right  of  an  agent  to  bind 
his  principal,  when  acting  within  the  aptwr- 
ent  scope  of  his  antbority,  31  Gya  1331  et 
seq. 

[2,  3]  By  the  flfth  assignment  It  la  urged 
that  the  court  erred  by  refusing  to  permit 
appellant  to  prove  by  the  witness  Carter,  its 
local  agent,  that  he  had  no  authority  to  con- 
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tract  with  plaintiff,  HeDnessy,  for  the  com- 
partment car  for  the  shipment  of  the  turkeys, 
and  that  he  waa  not  anthorlzed  to  bind  It 
to  furnish  such  car.  Evidence  offered  to 
this  effect  was  excluded.  It  Is  Immaterial 
as  to  what  this  witness  wonld  have  testified 
relatire  to  bis  private  Instructions  from  the 
company,  because  appellee  could  not  be 
bound  by  such  secret  instructions.  But, 
apart  from  this,  the  record  shows  that  two 
other  witnesses  were  permitted  to  and  did 
testify  fully  as  to  the  want  of  his  authority 
in  this  respect,  as  claimed  by  'api>ellant,  for 
which  reason,  it  no  other,  sold  ruling  waa 
harmless. 

[4]  The  court  did  not  err  in  refusing  to 
give  appellant's  special  charge  to  the  effect 
that  its  local  agent  would  not  be  authorized 
to  enter  Into  a  contract  that  wopld  be  bind- 
ing on  defendant  to  furnish  a  car  for  the 
transportation  of  property  by  express,  differ- 
ent in  character  from  the  cars  used  by  such 
company  in  the  conduct  of  its  business  as  an 
express  company  in  this  state.  This  cliarge 
was  properly  refused.  An  express  company 
is  a  common  carrier  of  goods  which  it  re- 
ceives and  undertakes  to  transport.  8  Cyc. 
309,  and  note.  The  local  agent,  acting  with- 
in the  ai^rent  scope  of  his  authority,  could 
bind  the  company  to  furnish  the  special  car 
ordered,  irrespective  of  what  may  have  t>een 
its  usual  course  of  bnslnesB  or  the  private 
instructions  to  its  employ^  In  this  respect, 
as  Indicated  by  the  authorities  above  referred 
to,  provided  the  shipper  had  no  knowledge 
of  such  alleged  want  of  authority ;  and  the 
evidence  in  this  case  is  ample  that  appellee 
had  no  such  knowle^^e. 

The  remaining  assignmwts  have  been  duly 
considered,  and  artt  regarded  as  not  well 
taken. 

We  think  the  facts  of  this  case  sustain  the 
Judgment  of  the  court  below,  and  it  la  there* 
fore  affirmed. 

Affirmed. 


DOBBS  T.  WHITFIELD  et  aL 

^ourt  of  Givll  Appeals  of  Tezaa.  Twarkana. 
Ifay  1.  1913.) 

GDATnEL  MOBTOAOn   a  176*)— GONVBTAITCB 

BT  MoBTOAOEB— EvinENCB  or  Subbbqubnt 

BTTAKIIfO— AOHISSIBILITT. 

Where  It  appeared  that  a  chattel  mortga- 
gee had  sold  the  property  under  the  mortgage 
to  one  who  had  been  in  partQership  with  iae 
mortgagor,  evidence  that  thereafter  he  bad  to 
take  possession  of  it  after  its  abandonment  by 
the  buyer  In  order  to  protect  it  from  a  land- 
lord's lien  Is  not  admiinble  in  an  action  for  the 
conrerdou  baaed  upon  the  original  taking  and 
sale. 

[Ed.  Note.— For  other  cases,  see  Chattel 
^rtj^l^e^^Cent  Dig.  U  335,  837-339;  Dec. 

Appeal  from  District  Court,  Harrison  Coun- 
ty; H.  T.  lottleton,  Jodge. 


Action  by  J.  R.  Whitfield  and  another 
against  N.  J.  Dobbs.  Judgment  for  the  plain- 
tiffs In  the  District  Court  mton  appeal  from 
a  Justice  Courts  and  the  detoidant  awenla. 
Affirmed. 

P.  H.  Toung  and  M.  P.  McOee;  both  of 
Marshall,  for  appellant  Lane  *  LuMb  oC 
Marshall,  for  appelleea. 

HODGES,  J.  The  appeUeee,  J.  B.  WUt- 
fleld  and  wlfe^  recovered  a  Jndgment  *gr***^ 
the  aiqTellant,  Dobba,  in  the  Justice  court  of 
Harrison  coonty  for  tiie  snm  of  947.00.  Ott 
appeal  by  Dobbs  to  the  district  oonrt  app^ 
lees  again  recovered  Judgment  for  tlie  same 
amount  The  fttcts  disclosed  b^  the  record 
show  that  the  suit  is  based  upon  a  dalm  that 
Dobbs  converted  to  his  own  oae  some  foml- 
ture  belonging  to  the  appellees  but  mwn 
which  Dobbs  had  a  mortgage  to  secure  the 
payment  of  the  parchase  mMi^.  Mr&  Whit- 
field teatified  that  ebe  alone  portAaaed  tlks 
property ;  that  she  paid  flO  in  cash  at  the 
time,  and  i^reed  to  pay  the  remalndn  In 
monthly  Installments  till  the  whoie  amount 
of  the  purchase  price  was  satisfied.  She 
used  the  famitnre  for  the  purpose  of  fur- 
nishing and  conducting  a  rooming  honasb 
Her  aunt.  Ma.  Ray,  became  her  partner  in 
that  busloeBa.  After  carrying  on  the  busi- 
ness for  some  time,  they  disagreed  and  dis- 
solved their  partnership.  The  furniture  waa 
then  left  In  the  care  of  Hra.  Bay  with  the 
understanding  that  die  was  to  complete  ttie 
payments  that  accrued  th^eafter.  Up  to 
that  time  Un.  Whitfield  had  paid  995.  Hra. 
Whitfield  denies  that  she  sold  the  pn^ierty 
to  Mrs.  Ray,  or  relinqolsbed  any  portion  of 
her  title  to  the  same.  Upcm  that-lssu^  how- 
ever, her  testiniony  la  dieted ;  but  the  Juiy 
decided  the  conflict  in  her  favor. 

The  first  and  seciHid  asslgnmenta  of  error 
complain  of  the  refusal  of  the  court  to  give 
two  dlff»ently  worded  peronptory  lnstni» 
tions  directing  a  verdict  for  the  defendant 
in  the  suit  The  pn^wdtlon  upon  wiOA 
these  assignments  are  based  is  as  follows: 
"Where  personal  property  la  left  by  one  mem- 
ber of  a  firm  in  the  control,  possession,  and 
management  of  the  other,  and  the  party  In 
possession  abandons  same,  the  mortgagor 
haa  the  right  to  lawfully  take  possession  and 
preserve  his  security."  It  Is  not  contended 
that  the  g»eral  diarge  of  the  court  did  not 
fairly  submit  the  Issues  raised  by  the  plead* 
ings  and  the  evidence.  The  propmltlon  above 
quoted  shows  that  the  demand  for  the  per- 
emptory Instructions  was  based  upon  the 
theory  that  Mrs.  Ray  was  a  partner  with 
Mrs.  Whitfield  in  the  ownership  of  the  furni- 
ture, and  that  Mrs.  Ray  had  abandoned  the 
furniture,  and  therefore  that  Dobbe,  tiw 
creditor,  had  a  right  to  take  posBccalon  of 
It  for  the  purpose  of  preserving  his  setnrity. 
However  correct  that  proposition  may  be  as 
a  matter  of  law,  It  la  not  api^kable  to  the 
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facts  as  found  by  the  Jnry.  It  Is  disputed 
as  to  whether  or  not  Mrs.  Ray  had  any  In- 
terest In  the  furniture ;  Mrs.  Wbltfleld  claim- 
ing that  she  had  none,  and  Dobbs  claiming 
that  she  had  a  half  Interest  The  evidence 
shows  that,  after  Mrs.  Whitfield  agreed  that 
Mrs.  Ray  should  finish  the  payment,  the  lat- 
ter failed  to  carry  out  her  agreement,  and 
Dobbs  asserted  his  r^ht  to  the  property  and 
sold  It  to  Mrs.  Ray.  He  claims  that  he  did 
this  with  Mrs.  Whitfield's  consent  In  this 
he  is  contradicted,  and  the  Jury  evidently 
did  not  accept  his  rerslon. 

The  third  assignment  of  error  complains  of 
the  refusal  of  the  court  to  permit  Dobbs  to 
testify  that  he  finally  took  possession  of  the 
furniture  because  It  was  abandoned  by  Mrs. 
Bay  and  -the  party  to  whom  she  had  sold  It 
and  that  he  was  compelled  to  do  this  In 
order  to  protect  his  security  from  a  land- 
lord's lien  which  was  then  about  to  be  en- 
forced against  It  for  rents  due  from  those 
who  bed  It  in  possession.  This  testimony 
might  have  been  admissible  had  it  not  also 
been  shown  by  Dobbs'  own  testimony  that 
previous  to  this  time  he  sold  the  furniture 
to  Mrs.  Ray.  His  conversion  may  legally  be 
said  to  date  from  that  transaction.  Hence 
what  he  did  thereafter  In'  taking  possession 
of  the  furniture  would  be  no  defense  if  he 
was  guilty  of  a  wrong  In  the  first  Instance. 

Under  the  facts  as  presented  we  find  no 
«rror  that  would  Jusd^r  a  reversal  of  the 
Judgment,  and  It  la,  aocordlngly,  afflimed. 


GENERAL  BONDINO  &  GASUAI/TY  INS. 
GO.  V.  BECEVILLE  INDEPBNDBNT 
SCHOOL  DIST.  et  sL 

(Coart  of  Civil  Appeak  of  Texas.  Tezarkana. 
April  22.  1911    Behearing  Denied 
May  1,  1918.) 

L  Pbincipai.  and  Sueett  (8  101*)  —  Dis- 

OHABOB  or  SnUTT— ALTUUlTION  or  COH- 
TBACT. 

Where  the  terms  of  a  coatract  the  per- 
formance of  which  Is  guaranteed  by  a  surety, 
are  materially  altered  after  its  execution,  the 
surety  is  zeieaaed  unless  he  ooBsents  to  the 

change. 

(Ed.  Note.— For  other  cases,  see  Prlwdpal 
and  Surety,  Cent  Dig.  H  160-180;  Dec  Dig. 
1  lOl,'] 

2.  Pbincipal  aho  Svbxtt  (I  159*)  —  Dn- 

CHAEOI  or  SUBBTT— BUBOEH  OF  PbOOT. 
A  surety,  relying  on  the  defense  of  alter- 
ation of  contract,  has  the  burden  of  proving  it 

[Ed.  Note.^ — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  428-486;  Dec  Dig. 

i  ir»;*} 

8.  PanrczPAL  and  Sdbctt  (S  100*)  —  Dis- 

OBABOB  or  SUBETT— ALTEBATION  Or  COH- 
TRACT. 

As  respects  a  surety  on  a  bolldtng  con- 
tractor's bond,  a  provision-  of  a  contract  for 
the  construction  of  a  schocdhonse  that  a  super- 
vising architect  be  employed  was  not  altered  by 
a  member  of  the  school  board,  who  was  a  prac- 
tical contractor,  though  not  a  professional  ar- 


chitect, agreeing  with  the  other  members  to  act 
as  such  supervisor. 

[Ed.  Note.— For  other  coses,  see  Prin(^;>al 
and  Sarety,  Gent  Dig.  H  1S»-1A6;  Dec  Dig. 
i  10(X*J 

4.  FbINOZPAI,  ARD  SUUTT  (I  100*)— AXAEBA- 

TiON  or  ConmaoT— Vebbal  AoBEEicEifT. 
Where,  In  a  building  contract,  there  Is 
nothing  making  it  binding  on  the  owner  to  em- 
ploy a  certain  person,  named  by  inference  as 
the  BoperriBlng  architect,  a  verbal  agreement 
that  such  pereon  is  not  to  be  so  employed,  even 
if  made  without  the  consent  of  the  surety  on 
the  contractor's  bond,  is  not  mfficient  to  >e- 
iMse  the  surety. 

[Ed.  Note.— Fw  otiier  cases,  see  Frln<^ial 
and  Surety,  Cent  Dig.  H  182-166;  Decl^ 
I  100.*] 

6.  PaiNCIPAl,  AHD  AOBIVT  (|  177*)  —  NOTIOK 

— Altkbation  of  Coktbact— Sdbett, 

Where,  In  the  construction  of  a  school- 
honse,  the  surety  company  signing  the  con- 
tractor's bond  employed  a  member  of  the  school 
board  to  procure  the  bond,  which  he  did,  and 
for  which  he  was  paid  his  commission,  an  al- 
teration of  the  contract,  assented  to  by  the 
board  at  a  time  when  the  member  was  agent 
and  before  the  signing  of  the  bond  by  the  com- 
pany, did  not  release  the  sarety,  as  notice  to 
the  member  waa  notice  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  670-679;  Dec  Dig.  | 
177.*] 

Appeal  from  IMstrlct  Court,  Panola  Coun- 
ty;  W,  C.  Buford,  Judg& 

Action  by  the  Beckville  Independent 
School  District  and  others  against  the  Gen- 
eral Bonding  &  Casualty  Insurance  Compa- 
ny. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed. 

H.  N.  Nelson,  of  Carthage,  and  W.  M.' 
Nold,  of  Dallas,  for  appellant  T.  P.  Young 
and  Gary  Abney,  both  of  Marshall,  for  ap- 
pellees. 

HODGES,  J.  On  the  31st  day  of  August 
1912,  the  Beckville  Independent  School  Dis- 
trict filed  this  suit  against  J.  A.  Heermans 
and  the  General  Bonding  &  Casualty  Insur- 
ance Company  on  a  contractor's  bond,  seek- 
ing to  recover  the  sum  of  $2,600  as  damages. 
The  petiUon  alleges  that  in  July.  1911.  Heer- 
mans entered  Into  a  written  contract  with 
the  plelntlfl  to  furnish  all  the  material  and 
construct  in  the  town  of  Beckville  a  two- 
story  brick  school  building;  the  work  to  be 
finished  within  4  months  and  20  days,  or 
before  December  21,  1911.  The  house  waa 
to  be  built  according  to  plans  and  apedflca- 
tlons  prepared  and  furnished  by  A.  O.  Wat- 
eon,  an  architect  The  consideration  to  be 
paid  was  $6,850.  The  contract  provided  that 
Heermans  should  give  a  bond  In  the  sum 
of  |2,500,  conditioned  for  the  completion  of 
the  building  in  accordance  with  his  con- 
tract ;  and  the  plans  and  specifications  were 
made  a  part  thereot  It  Is  further  alleged 
that  the  bond  was  executed  by  Heermans 
with  the  General  Bonding  &  Casualty  In- 
surance Company  as  sure^,  and  was  accept- 
ed and  approved  by  the  plalntUTs  board  of 
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tnutees;  Out  Heermans  entered  upon  tbe 
performance  ot  his  contract,  bat  failed  to 
complete  the  tnilldiiu  accordins  to  Its  toms ; 
that  he  had  receiTed  of  the  consideration 
agreed  mwn  the  sum  of  fS,TB7.90.  all  of 
whldi  Is  set  ont  In  detail.  G^^ples  of  the 
contract  and  the  spedflcatlons  ate  attached 
as  eidiiUts  to  the  petition.  It  la  also  al- 
leged that,  reason  of  the  failure  of  Heer- 
mans to  <pomplete  the  boildlng  and  perform 
his  contract,  the  plalnUCf  had  been  damaged 
In  the  amount  sued  for,  and  tor  which  It 
asked  judgment  against  both  Heermans  and 
the  bonding  company. 

On  September  23,  1012,  the  bonding  com- 
pany filed  its  amended  orlg^jial  answer  con- 
talidng  general  and  special  ezcepUona  and  a 
general  denlaL  It  was  also  spedaUy  plead- 
ed that  this  defendant  was  only  a  surety 
on  the  bond,  and  that  the  plaintiff  had  in 
violation  thereof  paid  Heermaua  more  than 
80  per  cent  of  the  purchase  price  without 
the  Bnret7*8  consent;  that  the  building  con- 
tract had  been  materially  changed  after  Its 
execution,  without  defendant's  consent,  In 
that  Heermans  was  given  more  time  for  the 
completion  of  the  building ;  that  the  con- 
tract under  which  Heermans  undertook  to 
erect  the  building  was  another  and  differ- 
ent contract  ttom  that  to  which  the  de- 
fendant had  become  a  party.  To  tUs  an- 
swer the  appellees  replied  by  a  lengthy  sup- 
plemental petition,  which,  after  a  general 
denial  of  all  the  facta  set  out  by  the  bonding 
company  in  its  original  answer,  pleaded  cer- 
tain provisions  of  the  contract  which  au- 
thorized the  school  board  in  its  discretion 
to  pay  ont  more  than  80  per  cent,  of  the  coo- 
tract  price.  It  was  further  alleged  that  the 
bond  was  executed  by  the  bonding  company 
with  full  knowledge  on  its  part  that  the  fol- 
lowing clause,  "in  the  estimation  of  the 
supervising  architect,"  was  omitted,  and 
that  the  bonding  company  was  Informed  and 
knew  at  the  time  the  bond  was  executed 
that  the  plaintiff  and  the  defendant  Heer- 
mans had  agreed  to  dispense  with  the  serv- 
ices of  a  supervising  architect;  that  the 
bond  was  written  after  said  agreement  was. 
made.  The  bonding  company  filed  a  supple- 
mental answer  alleging  that,  If  sn^  altera- ; 
tlons  were  made  In  the  original  contract,  it 
was  done  without  its'  knowledge  or  consent, 
and  also  denying  that  notice  to  Nesbitt,  a 
member  of  the  board  of  trustees  of  the 
school  district,  was  notice  to  It  J.  A.  Heer- 
mans answered  by  a  general  denial  and 
adopted  the  answer  of  the  bonding  company. 
Hie  verdict  was  rendered  against  Heermans 
for  $2,830.30,  and  against  the  bonding  com- 
pany for  $2,600,  the  full  amount  of  the  bond. 
The  bonding  company  alone  has  appealed. 

The  first  error  assigned  la  based  npon  the 
refusal  of  Qie  court  to  give  a  peremptory 
instruction  directing  a  verdict  in  t&vot  of 
the  bonding  company.  That  assignment  Is 
based  upon  the  following  prc^dtlm:  "The 


undlaputed  evidence  conduslvtfy  ahowlns 
that  Uie  vrittan  building  contract  on  vrtikli 
the  bond  was  predicated  had  bem  material- 
ly dianged  and  departed  from  bj  dlspaulng 
with  the  arcihitecta  sapervialdB  of  the  work, 
and  It  not  appearing  Uiat  the  aare^  on  the 
bond  consented  to  snch  change,  tbe  court 
should  have  Instructed  a  verdict  for  ttie  de- 
fendant surety."  niere  appears  to  be  no 
controversy  in  this  appeal  about  the  tmth 
of  the  material  facts  alleged  In  the  appel- 
lee's original  petition,  and  no  question  la 
made  of  the  snffldency  of  the  evidence  as 
to  the  damages  anatained  to  snpport  the 
judgment  recovered.  Practically  the  onlr 
defense  is  tiiat  embraced  in  the  proposltton 
above  stated.  Tlie  building  contract  wiUi 
Heermans  is  dated  July  SI,  1911,  and  Oia 
bond  sued  on  is  dated  August  2,  1911.  The 
specifications  prepared  by  tlie  ardiltect  wm 
made  a  part  of  the  building  contract,  and 
that  contract  Is  referred  to  and  made  a 
part  of  the  bond  sued  on.  The  contract  with 
Heermans  contains  the  following  provision: 
'That  said  contractor  hereby  agrees  to  fur- 
nish to  the  said  owner,  within  a  reasonable 
time,  a  good  and  sufficient  bond  in  the  sum 
of  $2,500,  payable  to  John  A.  Crawford, 
president  of  the  board  of  trustees  of  Beck- 
ville  school  corporation,  'an  ittd^>endent 
school  district  Incorporated  for  free  school 
purposes  only,'  or  his  successors  in  office, 
for  the  use  and  benefit  of  said  Beckvllle 
school  corporation,  conditioned  that  the  said 
contractor  shall  well  and  truly  comply,  in 
the  estimation  of  the  supervteing  architect, 
with  all  the  conditions  and  perform  all  the 
und^taklngs  In  this  contract  spedfled ;  and. 
in  default  of  the  execution  and  approval  of 
said  bond,  this  contract  shall  be  of  no  force 
or  effect" 

[1,2]  The  general  rule  is  that  when  the 
terms  of  the  contract  the  performance  of 
which  is  guaranteed  by  a  surety,  are  ma- 
terially altered  after  its  execution,  the  sure- 
ty is  released  unless  he  consents  to  the 
change.  But  a  surety  relying  upm  that  de- 
fense has  the  burden  of  proving  it 

Tbe  first  question  to  be  considered  la.  Do 
the  facts  justify  the  contention  that  any  ma- 
terial change,  or  any  change  at  all.  was 
made  in  this  building  contract  after  the  ex- 
ecution of  the  bond  by  the  eorety?  Neither 
tlie  building  contract  nor  the  spacificatlons 
expressly  stlpalate  that  Watson,  or  any  par- 
ticular person,  was  to  be  employed  to  super- 
vise the  construction  of  the  building;  it  is 
only  by  Inference  from  some  of  tbe  reqnlre- 
mento  in  the  spedilcationa  that  It  can  be 
said  tliat  sndL  onploym^  waa  oootem- 
plated. 

[I]  But,  It  it  should  be  held  that  a  super- 
visor was  to  be  employed,  the  testtm<MU 
shows  tliat  O.  A.  Barron,  a  member  of  tbe 
Bchof^  hoard,  did  by  agreement  wltli  the 
other  members  of  the  board  give  his  person- 
al supervision  to  the  wo^   WbUa  ka  dla- 
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dftlmed  belns  a  profeestonal  ardiitect,  yet 
he  wu  a  practical  contractor  and  boilder* 
and  was  eridently  regarded  by  the  parties 
as  competent  to  perform  tbose  serricaa. 
Whether  he  was  a  professional  ardiltect  or 
not  is  Immaterial,  If  he  was  selected  to  sn- 
perrlse  the  work  and  was  agreeable  to  the 
contractor  and  the  board  of  trustees. 

[4]  There  bdng  nothing  In  ttie  contract 
Un^ng  the  board  to  empl^  Watson,  a  ver- 
bal understanding  that  he  was  not  to  be  so 
emirtoyed  did  ftot  cottstltnte  a  material  al- 
teration sofflcient  to  release  the  surety,  eren 
If  made  wltfaont  Its  consent  It  appears 
from  the  eridence  that  Watson  drew  the 
plans  and  qieciflcationa  of  the  Iraildii^ ;  and 
the  understanding  between  him  and  the 
members  of  the  school  board  was  that  his 
compensation  should  be  8)6  per  cent,  of  the 
contract  price  fm  the  plans  and  spedflca- 
tions  alone ;  but,  If  he  personally  sapervised 
the  otmstmctlon  of  the  bolldlng,  he  was  to 
recelTe  1%  per  cent  additional.  But,  as- 
suming that  this  agreement  amounted  to  a 
material  duuige  in  the  building  contract,  it 
seems  to  have  been  made  b^re  the  appel- 
lant signed  the  bond.  Roberts,  one  of  the 
tmstees,  testified  as  fallows:  "We  did  not 
have  a  superrldng  architect  on  the  work 
down  there ;  I  conld  not  say  that  there  was ; 
we  dlscoBBed  that  among  ourselves  at  the 
board;  no,  let  me  go  a  little  further  back; 
when  we  accepted  these  plans  from  Mr. 
Watson  he  said  he  would  submit  plans,  sell 
us  tbe  plans,  and  supervise  tbe  work  for  5 
per  cent.,  or  he  would  sell  us  the  plans  with- 
out supervlsloD  for  3%  per  cent.,  so  we  ac- 
<:«pted  the  3^  per  cent  proposition  to  buy 
tbe  plans,  and  we  discussed  tbe  matter  our- 
selves of  bavlng  Mr.  Barron,  one  of  the 
members  of  the  t>oard  who  was  a  carpenter ; 
we  thought  we  could  get  along  with  his 
services  when  they  were  needed.  Mr.  Heer- 
mans  was  present  when  the  board  was  dis- 
cussing it ;  I  suppose  be  agreed  to  it" 

[SI  It  seems  that  the  board  merely  agreed 
to  take  Watson's  plans  without  his  super- 
vision, and  to  use  the  services  of  one  of  their 
number,  C.  A.  Barron,  who  was  an  experi- 
enced carpenter  and  builder,  to  superintend 
the  construction.  This  Is.  tbe  extent  of  the 
understanding  between  Heeruians  and  the 
school  board  at  tbe  time  this  bond  was 
made.  Nesbltt,  a  member  of  the  school 
board,  acted  as  appellant's  agent  In  secur- 
ing Heermans'  application  for  appellant's 
suretyship  on  the  bond.  The  agency  of  Nes- 
bltt was  procured  by  the  appellant  with  full 
knowledge  on  its  part  (hat  he  was  a  member 
ct  the  school  board,  and  he  was  requested  In 
advance  to  procure  the  application  of  Heer- 
mans In  tbe  event  the  contract  was  let  to 
him.  Nesbitt  collected  from  Heermans  the 
sum  of  $29  as  the  premium  due  appellant 
tot  making  the  bond,  and  from  that  he  de- 
ducted his  commission.  In  conducting  the 
negotiations  witti  Heermans  for  appellant's 


signature  to  the  bond,  Nesbltt  was  engaged 
in  a  budness  with  whldi  the  sdwol  board 
at  Uie  time  had  no  concam.  It  was  Heer- 
mans* duty,  according  to  tbe  terms  of  Us 
oontraet,  to  present  to  Uie  board  Air  its  ap* 
proval  a  good  and  sufDdent  bond  acceptable 
to  It  as  a  condition  precedoit  to  the  begin- 
ning ot  their  contract  relations.  The  fftct 
that  Nesbltt  was  a  member  ot  the  school 
board  did  not  affect  his  power  to  represoit 
the  appellant  In  dealing  with  Heermans 
about  a  matter  whldi  concerned  them  alone. 
The  sdiool  board  bad  nothing  to  do  with 
the  bond  till  It  was  made  and  presented  for 
Its  approval. 

The  record  shows  that  Nesbitt  was  ap* 
pointed  agent  In  April,  1911.  The  contract 
was  made  with  Heermans  during  the  latter 
part  of  the  following  July.  From  this  It  ap- 
pears that,  at  the  time  this  contract  with 
Heermans  was  made  and  the  alleged  altera- 
tions agreed  upon,  Nesbltt  was  the  agent  of 
the  appelUnt  He  testified  that  he  had  been 
specially  requested  by  appellant's  officers  at 
Dallas  to  secure  this  particular  application ; 
that  after  the  building  contract  was  signed 
he  solicited  Heermana'  application,  secured 
It,  and  sent  It  to  the  office  of  the  bonding 
company  at  Dallaa  He  also  sent  a  copy  of 
the  building  contract,  but  did  not  send  the 
spedflcatlons.  He  further  testlBed  that  the 
bond  Itself  was  prepared  In  the  office  of  the 
bonding  company  at  Dallaa  If  It  can  be 
said  that  any  material  changes  had  been 
made  in  the  provisions  of  the  building  con- 
tract at  the  time  of  its  execution  by  Heer- 
mans and  the  school  board.  It  Is  clear  that 
such  modifications  were  known  to  Nesbitt. 
He  testified  that  he  knew  all  about  the 
agreement  to  dispense  with  the  services  of 
Watson  when  he  sent  In  this  application  for 
Heermana  In  dealing  with  his  principal  It 
was  Neebitt's  duty  to  fnlly  Inform  it  of  all 
the  material  terms  and  conditions  pertaining 
to  the  contract.  The  law  will  charge  the 
principal  with  that  notice,  In  a  case  like  the 
present,  whether  It  was  actually  received  or 
not  Fire  Ass'n  of  Philadelphia  v.  La 
Grange  &  Lockhart  Compress  Co.,  00  Tex. 
Civ.  App.  172,  109  8.  E.  1134;  Wright  r. 
Hooker,  66  Tex.  Civ.  App.  47,  118  8.  W.  765 ; 
SX  Cyc  pp.  1692,  1593,  and  notes.  It  seems 
that  the  appellant  executed  this  contract  of 
suretyship  vrithont  any  actual  knowledge  of 
the  contents  of  the  specifications,  and  could 
not  have  been  influenced  by  any  special  pro- 
vision contained  In  them.  It  Is  not  claimed 
that  any  fraud  or  concealment  was  prac- 
ticed by  the  agent,  or  any  one,  in  procuring 
appellant's  signature  to  the  bond;  nor  la 
there  any  evidence  showing  affirmatively 
that  appellant's  general  officers  were  not  in 
fact  aware  of  the  understanding  that  no  su- 
pervising architect  was  to  be  employed.  The 
evidence  does  not  support  the  charge  that 
other  alterations  were  made  in  the  contract 

The  judgment  Is  affirmed. 
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CRAWFORD  T.  HALE  et  &L 
(Court  of  Civil  Appeala  of  Tezaa.   San  Anto- 
nio. April  23, 1913.) 

Appeal  from  Diitrlct  Court,  Frio  Coantr; 
J.  F.  MullaUy,  Judge. 

Action  by  OBcftr  Crawford  againat  J.  C 
Hale  and  othera.  From  a  judgihent  for  defend- 
ants, plaintiff  appeala.  Affirmed. 

Ball  A  SeeligBon  and  HcFarland  ft  Lewri^t, 
all  of  San  Antonio,  and  Bfaaom  Maney,  of  Pear- 
lall,  for  appellees. 

TALIAFERRO.  J.  This  was  a  suit  In  tres- 
paas  to  try  title  in  the  district  court  of  Frio 
countT'  Appellant,  who  was  plaintiff  below, 
appealed  from  a  judgment  in  favor  of  appellee. 

The  appellant  has  failed  to  file  any  bnef  in 
the  lower  court  or  In  this  coart  The  appellees 
have  filed  their  brief  and  ask  for  an  affirmance 
of  the  judgment.  We  have  examined  the  rec- 
ord, and  find  no  fundamental  errors  roQuiring 
the  reversal,  and  the  judgment  of  the  lowar 
court  is  therefore  affirmed. 


WBBA  T.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  April 
28,  1918.   Rehearing  Dented  May  21. 191S.) 

1.  WiTNEaSES    (I  277*>— GBOaB-BXAlCIHATIOIl 

or  Accused. 

In  a  prosecution  for  selling  a  half  i>int  of 
alcohol  in  a  prohibition  county,  the  question  on 
cross-examination  of  accused  as  to  whether  he 
k^t  intoxicating  Uqnors  in  bis  drug  store,  to 
which  answer  was  niade  that  he  kept  alcohol, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  II  925.  979-883  ;  Dec.  Dig.  |  277.*] 

2.  Cbiuinal  Law  (|  720*)— AaouMxm  or 

COUHSBL. 

A^ment  of  llie  prosecutiu  attornej  in 
a  criminal  caae  is  not  improper  wliere  basad  on 
legitimate  deductions  from  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  1670.  1671;  Dea  Dig.  % 
720.*] 

Appeal  from  JotUBon  Coun^  Conrt;  J.  B. 
Haynes,  Judge. 

A.  R  Wrba  was  convicted  of  an  unlaw- 
ful sale  of  Intoxicating  llqnora,  and  he  ap- 
peals. Afflrmed. 

Odell  &  Johnaon,  of  Cleborne,  fbr  appel- 
lant a  fi.  Lane^  Aaat  Atty.  Gen.,  tor  tbe 
State. 

HARPER,  J.  Appellant  waa  prosecute 
and  convicted  of  tbe  ofTense  of  selling  In- 
toxicating liquors  to  W.  B.  Cooper  Id  a  coun- 
ty where  the  sale  of  ancb  Uqnors  had  been 
prohibited. 

Tbe  evidence  amply  supporting  the  verdict, 
tbe  only  questions  necessary  to  be  decided 
are  those  raised  in  the  three  bills  of  excep- 
tion; this  being  a  misdemeanor  conviction. 

[1]  In  the  first  Mil  of '  excepUons  it  is 
shown  that  on  cross-examtnatton  of  defend- 
ant the  state  was  permitted  to  ask  Mm  If  he 
kept  any  kind  of  Intoxicating  liquor  for  sale 
in  his  drug  store,  to  which  question  he  an- 
swered that  be  ke^  alcohol.   The  prosecut- 


ing wltneag  In  this  caae  had  testified  app^ 
lant  sold  him  a  half  pint  of  alcohol;  and 
whether  or  not  he  k^t  such  an  article  for 
sale  was  a  legitimate  inquiry.  Wagner  v. 
State,  S3  Tex.  Cr.  R.  309.  109  8.  W.  169; 
Starbeck  v.  State.  63  Tex.  Cr.  R.  195.  109  S. 
W.  162;  Myers  v.  State,  62  Tex.  Cr.  B.  600; 
108  S.  W.  892 ;  Field  v.  State.  60  Tex.  Cr. 
R.  027.  117  S.  W.  606;  Myers  r.  State,  96 
Tex.  Cr.  R.  223,  118  S.  W.  1082. 

[2]  Tbe  only  other  bills  in  the  record  relate 
to  the  failure  of  the  court  to  give  some  ^le- 
clal  charges  relating  to  the  argument  of  the 
county  attorney.  There  are  no  bills  of  ex- 
ception showing  that  such  remarks  were 
made  by  the  county  attorn^.  We  think  the 
remarks  not  Improper,  as  they  were  based  m 
legitimate  deductions  from  tha  testimony. 

The  Judgment  la  aflOrmed. 


JOHNSON  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Feb.  2fl^ 
1913.  On  Rehearing.  April  30. 1913.) 

1.  Absat;i.t  Ann  Batbbt  ({  66*)— AaeBATA» 

ED  Assault. 

An  assault  with  a  deadly  weapon  Is  nece^ 
sarilj  an  annvated  assault 
[EH  Note.— For  other  cases,  see  Aasanlt  and 

Battery.  Cent  Dig.  ft  89.  81 ;  De&  I>ig.  f  66L*1 

2.  Assault  and  BAmsT  ({  66*)— Aookatat- 
ID  Assault— "Dbault  weapon.'* 

A  "deadly  weapon"  is  one  which,  from  the 
manner  used,  is  ealcnlated  or  like^T  to  product 
death  or  serfous  bodtly  injury. 

TEd.  Note.— For  other  cases,  see  Arnault  aod 
Battery,  Cent  Dig.  H  80.  81 ;  Dec.  Dig.  |  Ofli* 

For  other  definitions,  see  Words  and  Phnwe^ 
ToL  2.  pp.  1853-1866:  voL  8,  p.  7627.] 

3.  Assault  and  Battebt  (|  92*}— Aooravat- 
BD  Assault— SumciENCT  or  Etidenck. 

Elvidence  in  a  prosecution  for  agsravatsd 
assault  held  to  sustain  a  finding  that  the  knift 
with  which  accused  committed  the  assault  was 
a  deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  187-139;  Dec.  Dig.  | 
92.*] 

4.  CteiHiNAL  Law  ({  103&*)  — Affkai^— IH- 

STBUCTIONS— BXCBPTIONS. 

Where  accused  did  not  except  to  any  part 
of  Oie  charge  given  in  a  misdemeanor  prosecu- 
tion, and  requested  no  special  charge,  titers  was 
no  revordble  error;  Code  Or.  Ptoe.  1911,  art 
743,  authorising  reversal  only  when  exception  is 
taken  at  the  trial  or  on  motion  for  new  trUl 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  |  2646;  Dea  Dig.  |  1038.*] 

A[^)eal  from  District  Court,  Liberty  Conn- 
ty;  li.  B.  Hightower,  Judge. 

Willie  Johnson,  alias  Jack  Johnaon,  waa 
convicted  of  aggravated  asaanlt,  and  be  ap- 
peals. Affirmed. 

B.  a  Flckett,  Jr.,  of  liberty,  for  appel- 
lant  O.  B.  Lane^  Aaat  Atty.  Gen^  for  the 
Stat& 

PRENDERGAST.  J.  This  appeal  la  from 
a  conviction  of  aggravated  asaaolt  wiUi  a 
fine  of  9100  assessed. 


•For  otber  oases  so*  ssma  t^le  and  ssetion  NUMBER  In  Dw.  Dig.  A  Am.  Dig.  Kay-No.  Ssrtas  *  Bap'r  ladsns 
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Becaoae  (tf  a  wholly  Inmfllclent  neognl- 
sance,  tUs  court  bas  no  jnrladlcUoii,  and  tbe 
cause  is  hereby  diBmlssed. 

On  Rehrarlns. 

The  appellant  was  Indicted  for  an  asSanlt 
with  intent  to  murder,  which,  of  course,  In- 
cluded an  aggravated  assault  He  was  ac- 
quitted of  an  assault  with  Intent  to  murder 
and  convicted  of  an  aggravated  assault  with 
a  fine  of  $100  as  the  penalty. 

Without  detallli^  it,  the  evidence  was  am- 
ply snffldent  to  sustain  a  conviction  of  an 
aggravated  assault  under  subdivision  8,  art 
1022,  P.  O.,  whldi  prescribes  that  an  assault 
or  an  assault  and  battery  Is  an  aggravated 
one  "when  committed  with  deadly  Weapons 
under  circumstances  not  amounting  to  an  In- 
tent to  murder  or  maim."  The  evidence 
shows  that  the  assault  was  committed  with  a 
big  barlow  knife.  One  of  appellant's  witness- 
es testified:  "It  was  a  big  barlow  knife  with 
one  blade;  as  to  how  long  that  blade  was, 
well,  it  was  a  red  handle  about  that  long  [wit- 
ness Indicating  on  bis  finger] ;  it  might  hare 
been  longer  or  shorter;  it  bad  a  red  handle 
and  It  was  a  good  b^  knife.  It  had  a  good 
blade  and  had  a  good  point  to  It"  The  ef- 
fect of  the  prosecuting  witness*  testimony 
was  that  without  any  provocation  appellant 
assaulted  him  and  at  one  time  during  the 
fight  knocked  him  down,  bmldng  bis  face 
considerably;  that  when  appellant  first  began 
the  assault  on  him  he  got  said  knife  out  of 
bis  pocket,  already  opened,  and  began  to 
assault  blm  with  the  knife,  but  the  assaulted 
party,  to  protect  himself,  succeeded  in  kick- 
ing the  knife  out  of  appellant's  hand. 

The  court,  in  his  charge,  correctly  submit- 
ted an  assault  with  Intent  to  kill  and  murder. 
Appellant  was  acquitted  of  this.  In  the 
charge  tbe  court  quoted  article  1008,  P. 
defining  an  assault  and  an  assault  and  bat- 
tery. Then:  "By  the  expression,  'coupled 
with  an  ability  to  commit  a  battery,'  Is 
meant  that  the  person  making  the  assault 
must,  at  tbe  time,  he  in  such  position  and 
within  snch  distance  of  tbe  [>er80D  assaulted 
to  enable  him  to  commit  a  battery  on  such 
person  by  the  means  used.  An  assault  be- 
comes aggravated  when  committed  with  a 
deadly  weapon  under  circumstances  not 
amounting  to  an  intent  to  mnrder  or  maim. 
A  deadly  weapon  is  one  which,  from  the 
manner  used,  is  calculated  or  likely  to  pro- 
duce death  or  serious  bodily  injury."  In  a 
separate  paragraph  he  charged:  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
is  guilty  of  an  assault,  but  have  a  reasonable 
doubt  as  to  whether  such  assault  was  upon 
malice  aforethought,  with  Intent  to  mnrder 
(as  herein  explained  to  you),  then  you  will 
acquit  blm  of  that  otteoae  and  next  consider 
whether  he  Is  gnllty  of  an  aggravated  as- 
sault If  you  believe  from  tbe  eridoice  tbat 
tbe  defendant,  In  tbe  county  of  liberty  uid 
state  of  Texas,  on  or  about  the  time  cbaised 


In  tbe  Indietmoit,  with  a  deadly  weapon  did 
nnlawfolly  aseanlt  the  said  W.  G  HoidiicAw 
aa  charged,  bat  at  the  time  of  making  snch 
assaalt  tbe  dtfendant  was  not  actuated  or 
moved  In  making  sncb  assault  1^  nuillce 
aforatbongbt,  bearing  In  mind  tbe  foregoing 
definition  of  malice  aforethought,  or  did  not 
intend  to  Ull  said  Hendricks,  then  you  will 
find  tbe  defendant  guilty  of  an  aggravated 
assault  and  assess  bis  pnnisbmait,"  etc. 

In  Uia  figibt,  tbe  prosecuting  witness  testi- 
fied be  was  cut  on  Qie  wrist  He  does  not 
make  It  clear  bow  or  in  what  way  be  got 
this  cut  but  tbe  evidence  in  no  way  discloses 
or  tends  to  disclose  tbat  be  got  It  otherwise 
than  from  tbe  knife  with  which  appellant 
committed  tbe  assault,  although  be  was 
made  to  say  in  cross-examination  In  one 
place  tbat  appellant  did  not  cut  him.  How- 
ever, he  was  not  charged,  and  the  conrt  did 
not  submit  an  assault  by  infiicting  serious 
bodily  Injury.  The  evidence  does  make  it 
reasonably  dear  that  tbe  [Mroximity  of  the 
parties  was  such,  at  tbe  time  appellant  got 
the  opened  knife  out,  that  be  could  and 
would  have  inflicted  serious  bodily  injury.  If 
not  death,  upon  the  prosecuting  witness  if 
tbe  witness  had  not  prevented  it  by  -kicking 
the  knife  out  of  appellant's  hand.  Tbe  ap- 
pellant requested  no  special  charge  whatever 
and  took  no  exception  whatever  to  the  charge 
of  tbe  court  at  the  time  It  was  given.  He 
now,  fOr  the  first  time,  in  the  motion  for  new 
trial,  complains  of  tbe  court's  charge  in 
some  particulars. 

11]  An  assanlt  with  a  deadly  weap<«i  Is 
ipso  facto  an  aggravated  assault  Hunt  v. 
State,  6  Tex.  App.  664 ;  White's  Ann.  P.  a 
{  1014;  Pinson  v.  State,  23  Tex.  682. 

12]  The  court's  definition  of  a  deadly  weap- 
on is  in  tbe  language  frequenUy  approved  by 
this  court  and  is  correct  White's  Ann.  P. 
O.  {  1208. 

[3]  The  evidence  was  sufficient  to  show 
tbat  the  knife  with  which  appellant  commit- 
ted the  assault  in  this  case  was  a  deadly 
weapon,  or  authorize  the  Jury  to  so  find.  In 
our  opinion  the  court  submitted  all  of  the 
questions  raised  by  the  evidence  which  were 
necessary  to  be  submitted  In  this  case. 

14]  The  appellant  not  having  excepted  to 
any  portion  of  tbe  charge  of  tbe  court  when 
given,  and  a^ng  no  special  charge,  and 
tbls  being  a  misdemeanor  conviction,  no  re- 
versible error  is  shown.  Article  743,  C.  G. 
P.;  GUes  T.  State,  148  8.  W.  320,  and  au- 
thormes  there  cited;  Ward  v.  State,  151  S. 
W.  1076,  1077;  Golden  T.  State,  146  S.  W. 
9iB,  M7;  Perkins  t.  States  144  8.  W.  244. 
248. 

At  a  former  day  of  this  term  this  cause 
was  dismissed  because  of  an  insufficient  re- 
cognisance. Since  then  appellant  bas  entered 
into  a  propOT  recognizance,  a  proper  certified 
copy  of  which  bas  been  furnished  and  Is  on 
file  in  this  conrt  ms  motion  to  set  aside  the 
fbrmer  dinnissal  and  reinstate  tb«  case  Is 
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tberefore  granted,  the  case  now  consldeTed 
on  Its  merits,  and  the  judgment  will  be  af- 
firmed. 


IDx  parte  TOSHIDA. 
(Court  of  CrimiDal  Appeals  of  Texas.   April  23, 
1913.   Rehearing  Denied  May  21,  1913.) 

1.  NnisAHOB  ({  80*)— Abameht— Violation 
OF  Injunction— "DuoEDiKLT  House." 

One  who  maintained  a  restaurant  in  which 
he  permitted  lewd  women  to  congregate  and 
drink  and  to  meet  men  for  the  purpose  of  ar- 
ranging for  unlawful  sexual  intercourse  else- 
where is  guilty  of  keeping  a  disorderly  house 
within  the  purview  of  Penal  Code  1911,  arta. 
497,  498,  499,  defining  an  assignation  house  as  a 
place  where  persons  meet  by  appointment  for 
the  purpose  of  sexual  Intercourse,  that  it  shall 
be  unlawful  for  any  person  to  use  at  such  place 
iutoxicating  liquors,  and  that  any  part  of  a  room 
or  building  used  for  such  purposes  is  a  disorder- 
ly house,  and  so  bis  maintenance  of  such  restau- 
rant may  be  enjoined  mider  the  direct  prorldons 
ot  article  008. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  I  192;  Dec  Dig.  |80.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  210&-2110.] 

2.  NUXBA.NCI  a  80*)— ABAitEUBNT— TlOLATIOn 

OF  iNJoncnoH. 

The-  complaint  calling  to  the  court's  atten- 
tion the  fact  that  relator  hod  violated  an  injunc- 
tion restraining  him  from  maintaining  a  dis- 
orderly house,  when  signed  hj  the  county  attor- 
ney offlelally,  is  raffident,  thongh  not  verified  bj 
him. 

[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  i  200% ;  Dec.  Dig.  1  86;*] 

3.  NUIBANCI  (i  86*)— AbATBIUNT— ViOUTION 

OF  Injunction— OONTEMPT. 

Where  relator  was  adjudged  guilty  of  con- 
tempt in  violating  an  Injunction  restraining  him 
from  continuing  to  run  a  disorderly  bouse,  a 
writ  of  commitment  for  contempt,  where  show-' 
ing  that  the  order  was  made  in  the  court  which 
had  issued  the  injunction,  is  not  invalid  because 
through  a  clerical  error  it  was  recited  that  it 
was  gtvttu  in  another  court 

[ESd.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  i  200%  :  Dec.  Dl^:  |  88.*] 

Original  application  by  Tom  Yoshida  for 
writ  of  habeas  corpu&  Writ  denied,  and 
relator  remanded  to  custody. 

Gibson  ft  Callaway,  of  Dallas,  for  appel- 
lant   G.  BL  Lane,  Asst  Atty.  Gen.,  for  the 

State. 

HARPiUB.  3.  Relator  bad  been  enjoined 
from  doing  certain  acts  under  tbe  provisions 
of  the  law  which  authorizes  inJuncUons  to 
Issue  In  cases  where  one  is  running  a  disor- 
derly or  bawdy  bouse.  He  was  cited  to  ap- 
pear  and  show  cause  why  he  should  not  be 
adjudged  In  contempt  of  court  and  punished 
for  violating  the  Injunction.  On  the  bearing 
of  the  case  the  court  found:  "That  tbe  ap- 
plicant, Tom  Yoshida,  had  violated  the  or- 
der and  decree  heretofore  Issued  in  this:  He 
(the  said  Tom  Yoehlda)  has  permitted  prosti- 
tutes and  lewd  women  to  habitually  resort 
to  his  said  restaurant  and  has  permitted 
prostitutes  and  lewd  women  to  meet  men  in 


said  restaurant  for  Immotal  imrpoaes  In  pur- 
suance of  their  vocation  (not  to  the  extent 
of  actual  cohabitation  or  sexual  intercourse 
on  the  premises),  and  lias  permitted  prosti- 
tutes and  lewd  women,  known  to  him  to  be 
such,  to  resort  to  said  restaurant  to  dzlnlE 
Intoxicating  liquors  with  men  therein,  and 
baa  permitted  prostitutes  and  lewd  women 
to  indulge  in  load,  vociferoos,  and  indecent 
lai^age  in  said  restanrant,  and  has  allow- 
ed said  women  to  swear  and  curse  therein." 

[1]  No  statement  of  facts  accompanies 
the  record,  and  the  relator  frankly  admits 
that  the  evidence  beard  sustains  these  find- 
ings of  fact,  but  Insists  that,  they  are  not 
such  acts  as  the  court  waa  authorlied  un- 
der the  statute  to  oijoln.  We  think  th» 
finding  of  facts  in  this  case,  'that  iwUcant 
haa  pomitted  prostitntes  and  lewd  women 
to  meet  men  in  said  house  for  immoral  pur- 
poses in  pursuance  of  titielr  vocation,'*  would 
bring  said  house  within  the  meaning  of  an 
"assignation  bouse,"  as  defined  by  uticle 
497.  While  it  may  be  said  that  under  tlie 
finding  In  this  case  the  act  or  acts  oS  inter- 
course did  not  take  ^ace  in  this  lionse^  tbe 
findings  would  show  that  It  was  used  as  a 
resort  where  tliey  Would  meet  for  drinldng, 
talkini^  and  pwf^cting  arrangemenbi  to  soch 
end,  and  comes  within  the  plain  int^  aad 
meaning  of  tiie  Code  defining  disorderly 
faonaes.  Articles  498  and  409  add  to  the 
definitim  of  disorderly  houses  other  placen 
than  tbiMe  named  in  article  496;  and,  con- 
struing all  these  articles  together,  the  facts 
as  found  by  the  court  would  certainly  make 
tbe  bouse  a  disorderly  bouse,  and  article 
503  of  the  Code  authorises  the  issuing  of 
writs  of  injunction  to  prevent  tbe  keeping 
of  Budi  houses,  and  the  Judgment  originally 
entered  by  tbe  court  r^olnlng  ainrtlcant 
from  keying  that  character  of  houae  la  not 
void  as  contended,  but  a  pn^ver  constractlon 
of  the  Code  fully  sustains  bis  action  In  so 
doing. 

[2]  The  next  contention  ot  impllcant  1» 
that  tbe  complaint  calling  the  court's  atten- 
tion to  tbe  tact  that  applicant  had  violated 
the  injunction  was  not  sworn  to  by  the 
coun^  attorn^.  The  comidalnt  is  full  and 
specific  enough  to  Inform  applicant  of  tlie 
manner  and  way  in  which  he  was  charged 
with  violating  the  injunction,  and  ia  signed 
by  the  county  attorney  officially.  This  was 
all  that  was  necessary,  and  It  was  not  nec- 
essary for  tbe  county  attorney  to  swear  t» 
tbe  complaint  Ex  parte  E^mett  Landry, 
144  S.  W.  062,  and  cases  there  dted. 

[3]  The  original  judgment  enjoining  s^ 
pllcant  from  permitting  acts  on  bla  premises, 
which  in  law  would  constitute  It  a  "disorder- 
ly house,"  waa  rendered  by  Hon.  E.  B.  Muse, 
the  complaint  charging  that  he  bad  violated 
this  decree,  and  information  vras  filed  In  tbe 
court  presided  over  by  him,  and  relator  was 
cited  to  appear  before  blm  and  sbow  cause 
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wby  be  should  not  be  adjudged  to  be  in 
contempt  of  court  Tbe  matter  was  heard 
b7  Hon.  B.  B.  Mose,  and  he  adjudged  relator 
guilty  of  contempt,  and  proper  Judgment  was 
entered  ao  flnding  and  ordering  commitment 
to  iBBUfc  Tbe  clerk  of  tbe  district  court  of 
Dallas  county,  in  Issuing  the  commitment, 
recited  that  applicant  had  been  adjudged 
guUty  of  contempt  of  court  for  Tlolatlng  the 
orders  of  the  Forty-Fourth  district  court 
of  Dallas  count?  (the  court  presided  over 
by  Judge  Muse),  but  in  dating  the  writ  re- 
cited, "Given  under  my  hand  and  the  seal 
of  the  criminal  district  court  of  Dallas  coun- 
ty." This  was  bnt  a  clerical  error,  and  as 
tbe  writ  shows  on  Its  face  that  all  proceed- 
ings were  liad  in  tbe  court  presided  over  by 
Judge  Muse,  and  the  writ  is  issued  in  ac- 
cordance with  his  order  by  the  clerk  of  the 
district  court  of  Dallas  county,  this  clerical 
error  would  not  vitiate  the  writ,  and  relator 
IB  remanded  to  the  custody  of  tbe  sheriif. 


ITRANGIS  V.  STATU 
(Court  of  Orlmbul  Appeals  of  Texas.  April 
23, 1913.  Behearing  Denied  May  21. 1913.) 

1.  GaiMiNAL  Law  (f  llOl*)— Appeal— Rbcobd 

— Qt^BSTIOHS  PbBSBHTED. 

Where  the  onbr  ground  of  the  motion  for 
new  trisl  wsa  the  uisufficiency  of  the  evidence, 
a  conTicti<m  must  be  affirmed  <m  appeal  in  the 
absence  of  a  statement  of  fact*. 

[FA.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  S204;  Dec.  Dig.  I  llOL*] 

2.  Ckiminal  Law  (i  1100*)— ApPXAir-Fiuito 

TbaN  SCRIPT* 

Under  White's  Ann.  Code  Gr.  Proc.  art 
896,  requiring  the  clerk  to  prepare  transcripts 
upon  appeal  in  felony  cases  in  preference  to 
civil  and  miademeanor  cases,  and  articles  895- 
902,  respectively,  requiring  transcripts  to  be 
prepared  as  bood  as  possible  to  be  forwarded  as 
soon  as  prepared  to  the  clerli  of  tbe  Court  of 
Criminal  Appeals,  and  that  the  cierk  shall  pre- 
pare a  list  of  appeal  cases,  and  that  when  a 
transcript  has  not  been  received  by  the  clerk  of 
the  Court  of  Criminal  Appeals  within  the  time 
for  filing  transcripts  in  civil  actions,  the  clerk 
shall  notify  tbe  clerk  of  the  proper  court  that 
it  has  not  been  received,  and  another  shall  be 
forwarded,  the  transcript,  even  in  a  criminal 
appeal,  cannot  be  considered  where  more  than 
90  days  have  elapsed  between  tbe  adjournment 
of  a  trial  and  the  filing;  that  being  the  time 
allowed  for  filing  transcripts  in  civil  cases. 

lEi.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2800-2882;  Dec  Dig.  g 
110«.«3 

3.  CUBKB  OF  COimTB  (|  Tl*>— LXST  OT  OUM- 

iNAL  Cases  Appkaud— Gitatioh  pob  Fail- 

ORE. 

Clerks  of  the  court  who  fail  to  make  out  a 
list  of  all  criminal  cases  appealed,  la  accord- 
ance with  the  provisions  of  White's  Ann.  Code 
Cr.  Proc.  art  898,  may  be  cited  to  show  cause 
for  their  failure,  and  in  the  absence  of  excuse 
will  be  punished. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec  Dig.  |  71.*] 

4.  Cbuqnal  Law  <i  1106*)— Appeai^-Dis- 

IflSSAI.. 

Where  attorn^  of  [tersons  convicted  of 
crime  prevent  the  filing  of  the  transcript  with- 


in tbe  ninety  days  fixed  by  law,  die  appeal  will, 
in  the  absoics  of  good  reason  shown,  be  dis- 
missed. 

[E>1,  Note^For  other  cases,  see  CMmittal 
I^^^Cent  nig.  H  2880-2802;  Dec  Dig.  1 

Appeal  from  District  Court,  Smith  Coun- 
ty;  R.  W.  SlmpBon,  Judge. 

Will  Franda  was  convicted  of  perjury, 
and  be  appeals.  Affirmed. 

Lasseter  &  Mcllwafne  and  N.  A.  Gentry, 
all  of  Tyler,  for  appellant  C.  B.  Lane^  Aast 
Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  crime  of  perjury.  The 
only  ground  in  Ihe  motion  for  new  trial  upon 
which  tbe  court  is  asked  to  set  aside  the 
verdict  reads  as  follows:  "Because  the  evi- 
dence is  insufficient  to  warrant  a  convic- 
tion." 

[1,  2]  The  statement  of  facts  was  not  filed 
in  the  court  below  until  123  days  after  ad- 
journment of  court.  Article  896  of  the  Code 
of  Criminal  Procedure  provides  that  the 
clerk  shall  prepare  transcripts  in  felony 
cases  that  have  been  appealed  in  preference 
to  cases  of  misdemeanor,  and  sball  prepare 
transcripts  In  all  criminal  cases  appealed 
In  preference  to  civil  cases.  It  was  never 
contemplated  by  our  Code  of  Criminal  Pro- 
cedure that  a  longer  time  than  90  days 
should  elapse  from  and  after  the  adjourn- 
ment of  the  trial  before  tbe  filing  of  the 
transcript  in  any  case  in  this  court  and  state- 
ment of  facts  filed  in  tbe  trial  court  more 
than  90  days  after  the  adjournment  of  court 
for  tbe  term  will  not  be  considered  by  this 
court  There  being  no  statement  of  facts 
we  can  consider,  this  ground  in  the  motion 
for  new  trial  presents  no  error,  and  the  Judg- 
ment will  be  affirmed. 

Clerks  of  the  courts  are  paying  but  little 
attention  to  our  Code  of  Criminal  Procedure 
In  regard  to  the  preparation  and  filing  of 
transcripts,  and  inasmuch  as  we  may  deem  it 
our  duty  to  cite  some  of  them  to  appear  be- 
fore us  and  show  cause  why  they  have  not 
prepared  and  forwarded  transcripts  in  cases 
appealed  within  the  time  provided  by  law, 
we  call  their  attention  to  articles  89&-902  of 
White's  Ann.  Code  of  Criminal  Procedure. 
We  will  not  sanction  the  policy  pursued  by 
some  clerks  in  neglecting  or  willfully  failing 
to  forward  transcripts  to  this  court  for  one 
year,  and  sometimes  for  two  years'  time, 
after  tbe  date  of  the  trial.  Tbe  whole  policy 
of  our  law  is  ttiat  the  clerk  sball  perform 
this  duty  immediately  upon  the  adjournment 
of  court  fbr  tbe  term,  and  in  no  event  shall 
be  permit  more  than  90  days  to  elapse  be- 
fore doing  so,  for  articles  900  and  901  pro- 
vide that  in  the  event  the  traimcript  is  not 
received  within  90  days  from  the  date  of 
perfecting  the  appeal,  the  clerk  of  this  court 
shall  immediately  notify  the  derk  of  the 
trial  court  that  such  transcript  tias  not  been 
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reoelTed,  when  the  clerk  of  tbe  trial  conrt 
BbaU  make  ont  another  transcript  and  for- 
ward rame  at  4n  the  flr»t  inttance,  this  clear- 
ly erldendng  that  it  was  the  Int^t  of  the 
Legislature  that  the  transcript  In  the  first 
Instance  shonld  be  mads  o»t  and  forwarded 
In  less  than  90  days: 

[3]  Article  8»8  provides  that  at  the  ad- 
journment of  each  term  of  court  the  clerk 
of  the  court  shall  make  out  a  list  of  all  cases 
appealed  to  this  court,  certify  to  same,  and 
forward  it  to  the  clerk  of  this  court  This 
provision  is  being  wholly  Ignored  by  the 
clerks,  and  we  take  this  occasion  to  notify 
them  that  we  shall  expect  and  require  In 
the  future  a  compliance  with  this  and  the 
other  provisions  of  the  Code  herein  dted; 
and  if  not  compiled  with,  they  may  be  cited 
to  appear  before  us  and  show  cause  why 
they  have  not  done  so,  and  If  no  good  rea- 
son is  shown,  they  will  be  punished  In  a 
manner  that  will  in  future  secure  a  compli- 
ance with  the  law.  This  list  must  be  for- 
warded to  the  clerk  of  this  court 

[4]  And  In  this  connection,  we  might  say 
to  attorneys  for  persons  appealing  thdir  cas- 
es, if  the  clerks  should  make  a  showing  that 
tlwr  had  prepared  tbe  transcript  in  accord- 
ance with  tbe  law,  and  it  was  at  the  In- 
stance, regnest,  or  through  fault  of  such  at- 
torneys that  the  transcript  bu  not  been  for- 
warded to  this  court,  such  cases  may.  If 
good  reason  Is  not  shown  why  it  should  not 
be  done,  be  dismissed  from  tbe  docket  Nei- 
ther derka,  attorneys,  nor  any  other  per- 
sons have  a  right  to  ignore  Uke  plain  provi- 
sions of  title  law,  and  If  the  law  as  written 
Is  eomplled  with,  much  of  tbe  dday  in  crim- 
inal cases  can  and  will  be  avoided,  and  we 
shall  In  this  instance,  as  in  others,  enforce 
tbe  law  as  it  la  writtm,  and  we  call  atten- 
tion to  the  articles  of  tbe  Code  and  tbe  mles 
of  this  court,  which  follow  the  statute  that 
no  prason  In  fatnre  may  {dead  ignorance  of 
the  law. 

Tba  Jndgmoit  is  affirmed. 


HUDDLESTON  t.  STATQ 

(Oonrt  (tf  Criminal  Appeals  of  Texas.  April 
80, 1913.) 

1.  Homicide  (|  135*)  — Ihoiothbrt— BlEAns 

OB  iNSraUlCENT. 

Where  the  ioatrument  used  Is  not  known 
to  the  gnni  jury  or  cannot  be  known  by  rea- 
■onable  dilUence,  it  Is  incumbent  upon  it  to  al- 
1^,  In  addition  to  the  fact  that  it  was  a  sharp 
or  blunt  instrument,  that  the  further  descrip- 
tion was  unknown,  so  that  a  count  cbar^n;  the 
killing  of  deceased  by  stabbing  him  "with  some 
sharp  Instrument"  was  insufficient 

[E^  Not& — For  other  cases,  see  Hiunicide, 
Gent  Dig.  U  21S-223;  Dee.  Dig.  1  ISS.*] 

2.  HOWOIDB  (I  289*)— TBUI#— iHSTBUCnOITB— 

Elements  of  OrpENSE. 

Where  a  count  of  an  indictment  for  man- 
slaughter did  not  sufficiently  charge  the  offense 


in  respect  to  the  instrament  used.  It  was  errw 
to  authorise  tb*  Jury  to  convict  on  that  count 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  005;  Dec.Dig.  i  280.«] 

&  Homonw  A  1^)— llurauuoHxn— Sov* 

nczuior  or  BvinnraB. 

Under  a  count  for  killing  by  stabbing  with 
some  sharp  instrument,  evidence  failing  to  show 
that  defendant  if  he  inflicted  the  wound,  had 
any  knife  or  sharp  instrument  and  showinc 
only  that  he  was  engaged  in  tbe  free  for  aU 
fight  during  which  uie  wound  was  Inflicted, 
was  Insuffident  to  sustain  a  conviction. 

[EH.  Note.— For  other  cases,  see  Homldd^ 
Cent  Dig.  H  250-269 ;  Dec.  Dig.  |  142.*]  ' 

4.  CBnmrAi.  luw  (|  784*)— TRiAi^-Iirsmro- 

nON  OIV  GlBCmfSTAHTIAL  EVIDKMCB. 

Where  it  appeared  in  a  prosecution  for 
murder  that  there  had  been  no  difficult  be- 
tween defendant  and  deceased,  that  deceased  ap- 
proached a  crowd,  and  that  defendant  in  a  gen- 
eral fight  struck  tirice  at  deceased,  but  it  was 
not  shown  who  tbe  others  ha  the  light  vrere  or 
what  kind  of  an  Instrument  made  tbe  wound, 
or  bow  the  fighting  came  about  a  failure  to 
submit  a  charge  on  drcumstantiai  eridenee  was 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1922,  1960; 

Dec  Dig.  f  784.*] 

5.  Homicide  (f  280*)— Ihrbdmehts— Meajh 
BT  wmcR  Committed. 

Where  the  instrument  or  means  causing 
death  was  a  matter  of  conjectare,  where  Out 
depth  of  the  wound  Inflicted  near  the  heart  «C 
deceased  was  not  shown,  though  a  small  pocket 
knife  might  have  inflicted  it  where  there  was 
no  previous  trouble  between  defendant  and  de- 
ceased, where  the  blow,  if  struck  by  defendant 
was  during  a  general  fight  tbe  court  shoula 
have  Bubmitted  Pen.  Code  1911,  art  1147.  pro* 
Tiding  that  the  instrument  or  means  by  which 
a  homicide  was  committed  should  be  considered 
in  fixing  the  intent  of  the  defendant  and  that 
if  it  was  not  likely  to  produce  death,  it  sbould 
not  be  presumed  that  death  was  intended,  un- 
less such  intendon  appeared  from  Uie  manner 
in  which  it  was  used. 

[Ed.  Note.— For  other  cases,  see  Hooucidet 
Cent  Dig.  0  680-691 ;  Dec  Dig.  |  286.*] 

tt.  HOMICIDB  (I  807*>— TBUI/— XHBTBOCn0ir»' 

AooBAVJkTED  Assault. 

Where  the  Instrument  or  means  causing 
death  was  a  matter  of  conjecture,  where  tbe 
depth  of  tbe  wound  near  the  heart  vras  not 
shown  but  might  have  been  caused  by  a  smaU 
pocket  kuife.  where  there  was  no  previous 
trouble  between  defendant  and  deceased,  and 
the  wound,  If  inflicted  by  defendant  was  dnr* 
ing  a  general  fight  a  charge  on  aggravated  as- 
sault should  have  been  giveiv 

[Ed.  Note.— For  other  cases,  see  Homidde^ 
Cent  EHg.  ||  038-041 ;  DecDig.  {  307.*) 

7.  Cbiminai.  Law  <|  807*)— TsiaIi— Muook- 

DUCT  or  JUBT. 

Where  several  of  the  jury,  after  retire- 
ment discussed  and  talked  about  the  defend- 
ant's failure  to  take  the  stand  in  his  own  be- 
half, contrary  to  the  charge  of  the  court  such 
misconduct  was  reversible  error. 

[E^  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  B  2064,  20^;  Dec  Dig.  { 
.867.*] 

Appeal  from  District  Coor^  Wise  Coonty; 
F.  O.  McKinsey,  Judge. 

George  Hnddleston  was  convicted  of  man- 
slaughter, and  be  appeala.  Reveraed  and  rv> 
manded. 


'■For  otbsr  casss  see  bum  topic  and  swtlon  NUUBHR  m  Dae.  Dig.  *  Am.  Dig.  Key-Vou  Ssrlis  ft  VspT  lataas 
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McMuTTfty  ft  Qettys,  of  Decatur,  for  ap- 
peUant  W.  a  Shnlts,  Co.  Att7-.  and  R.  F. 
Spencer,  Jr^  Asst  Co.  At^^  both  of  Deca- 
tur, and  0.  IL  Lineb  Ant  Atty.  Oea,  txa 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
Tlcted  of  manBlaQ^ter ;  his  ponlsbment  be- 
ing assessed  at  two  years*  oonflnement  In  the 
penitentiary. 

[1]  The  indictment  contains  two  counts; 
the  first  charging  that  appellant  killed  the 
deceased,  Ben  Motley,  by  stabbing  him  with 
a  knife,  and  the  second  by  stabbing  him 
"with  some  sharp  instrument"  The  second 
count  of  the  Indictment  Is  attacked  as  being 
insuffldoit;  that  the  simple  allegation  stab- 
bing him  with  some  sharp  instrument  Is  not 
a  sufficient  designation  of  the  InstrnmeDt 
with  which  the  stabbing  occurred.  We  are 
of  the  opinion  this  contention  is  correct 
Where  the  Instrument  used  is  not  known  to 
the  grand  Jury  or  cannot  be  obtained  by  rea- 
sonable diligence,  then  it  Is  tncambent  upon 
the  grand  Jury  to  allege,  in  addition  to  the 
fiict  that  it  was  a  sharp  instrument  or  blunt 
instrument,  etc.,  a  further  description  la  un- 
known to  the  grand  Jury.  We  would  suggest 
that,  If  it  Is  thought  necessary  to  prosecute 
this  case  further,  another  Indictment  be  pre- 
ferred charging  the  offense  In  conformity 
with  the  decisions  and  the  well-onderstood 
Jnrfapmdence.  The  abore  has  been  the  rule 
In  Texas,  and  many  cases  have  been  decided 
by  this  court  luTolTlng  this  principle  since 
the  case  of  Jorasco  v.  State,  6  Tex.  App. 
238,  as  well  as  other  cases  invoMng  this  di- 
rect question.  See  Drye  State^  14  Tex. 
App.  185 ;  Jackson  t.  Stats,  84  Tex.  Or.  R, 
89,  28  S.  W.  815. 

[2,  3]  It  Is  also  urged  that  the  court  erred 
in  authorizing  the  Jury  to  ccmvlct  on  the 
■econd  count  in  the  indictment  Taking  up 
this  matter  as  presented  not  only  as  above 
alleged  but  as  here  presented,  connected  with 
the  charge,  we  would  say  that  the  court  did 
err  In  submitting  this.  Inasmuch  as  the  in- 
dictment did  not  sufficiently  charge  the  of- 
fense, and  in  response  to  another  question 
growing  out  of  this  phase  of  the  case  would 
say  that  the  conviction  cannot  be  soatalned 
predicated  upon  this  count  The  evidence 
fails  to  show  that  defendant  if  be  was  the 
party  who  inflicted  the  wound,  had  a  knife; 
In  fact  no  witness  testified  that  he  had  a 
knife  or  any  sharp  instrument  The  two 
witnesses  relied  upon  by  the  state  to  con- 
nect the  defntdant  with  the  transaction  tes- 
tified they  did  not  see  him  have  anything 
In  his  hand,  and  there  were  others  engaged 
in  the  "free  for  all  fight"  that  was  going 
on  at  the  time  deceased  received  the  wound 
from  which  he  died.  It  would  seem  satis- 
tectorily  apparent  tliat  the  Jury  did  not  con- 
vict under  the  first  count  because  no  witness 
(•stifled  to  the  fact  that  appeUant  had  a 
knife,  even  If  he  was  the  party  who  Inflicted 
166B.W.~74 


the  InJuET  >  ^Dd.  If  tiu  Jdry  ooncladed  that 
he  was  the  party  who  did  the  injury,  tiuy 
could  only  do  so  from  the  tuA  that  he  was 
engaged  in  the  troubis  in  wUeh  the  Injury 
was  Inflicted. 

[4]  This  brings  na  to  another  proposition 
urged  by  appellant,  to  wit  the  court  not 
only  failed  to  charge  on  drcnmstantlal  evi- 
dence but  refused  to  give  a  requested  In- 
stmction  submlttinff  this  theory  of  the  law. 
We  are  of  the  opinion  that  under  the  an* 
thoritles,  this  proposition  Is  correct  The  ev- 
idence shows  on  the  night  of  the  trouble  a 
social  function  and  dance  was  being  car- 
ried on  at  the  liome  ttf  the  deceased.  Ap- 
pellant was  a  comparative  stranger  to  do- 
ceased  and  his  wife,  and  there  had  been  no 
dlflScnlty  or  unifleaaant  words  or  occnrrences 
happening  between  appeUant  and  the  deceas- 
ed prior  to  the  tragedy.  Deceased,  had  had 
some  tronble  vtth  another  party,  but  ap- 
pelant was  In  no  way  Involved  in  that  tronr 
hie.  Aiq^eUant  bad  danced  one  set  with  the 
wife  of  the  deceased  and  had  gone  out  of 
doors  with  one  or  two  frluids.  Directly  the 
deceased  came  oot  in  company  with  a  frimd 
and  walked  out  In  front  of  the  boose  through 
a  gate,  which  was  to  the  east  of  the  house^ 
and  10  or  12  steps  into  the  public  road. 
Off  a  short  distance  several  parties  were  en- 
gaged in  an  angry  altercation,  and  some  of 
the  witnesses  say  they  were  fighting.  Near- 
by there  was  another  crowd,  but  beyond 
th(HM  engaged  In  the  m61^  The  state's  wit- 
nesses put  appellant  with  the  crowd  that 
was  fighting ;  others  put  him  with  the  other 
crowd.  The  deceased,  hearing  the  alterca- 
tion, became  somewhat  indiguant  from  the 
fact  it  was  going  on  at  or  near  his  residence, 
and  remarked  to  the  friend  who  was  with 
him  he  would  go  down  and  stop  it  or  make 
them  leave,  or  some  similar  expression,  fur- 
ther statii^  be  would  not  permit  such  things 
to  go  on  at  his  house  or  near  his  home.  He 
went  to  where  the  crowd  was,  and  the  state's 
witnesses  say  the  m61£e  continued,  and  it 
appeared  to  one  of  the  witnesses  that  all 
of  the  crowd  whldi  deceased  approached 
jumped  on  and  began  fighting  him.  The 
state's  testimony,  without  going  Into  detail, 
is  to  the  effect  that  appellant  was  with  this 
crowd  and  struck  two  licks  at  the  deceased, 
as  the  witnesses  term  It  striking  at  him 
"overhanded."  It  seems  to  have  occurred 
this  way:  That  while  they  were  fighting  one 
of  the  witnesses  pulled  off  the  man  whom  the 
other  witness  says  was  appellant;  that  before 
pulling  him  off  he  had  struck  one  overhanded 
lick.  Appellant  or  the  man  who  was  pulled 
off  remarked,  "Do  not  hold  me,  turn  me 
loose,"  which  the  witness  did,  and  appellant 
struck  another  overhanded  lick.  Directly  de- 
ceased emerged  from  the  crowd  and  either 
sat  down  or  fell  down  and  shortly  after- 
wards died.  None  of  the  crowd  actually  en- 
gaged in  this  fight  testified  In  the  case,  as 
we  understand  this  record.    Nothing  was 
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Bald,  except  as  tfbove  detailed.  Who  tbese 
people  were,  outside  of  the  erldence  above 
mentioned  tending  to  show  appellant  was  In 
the  crowd,  is  not  shown  by  the  facta 

Appellant  olfered  testimony  to  the  effect 
ttuit  he  was  with  the  other  crowd,  not  en- 
gaged in  the  troable  at  all,  and  was  about 
that  time  engaged  with  his  friends  In  hltdi- 
Ing  up  a  boggy  and  immediately  left  Tb» 
two  vltnesaes  who  testified  for  the  state 
swear  they  saw  nothing  in  the  hands  of  ap- 
pellant Be  vent  home  that  night  and  was 
arrested  the  following  day.  Two  doctors 
were  called  In  immediate.  One  of  them 
testified  that  he  saw  the  wound  but  did  not 
examine  the  body  or  the  wound,  just  glanc- 
ed at  it;  he  describes  the  wound  as  beli^  be- 
low the  ribs.  The  other  doctor  says  he  did 
not  examine  wound ;  he  located  it,  and 
said  it  was  at  tbe  apex  of  the  heart  He 
says  he  did  not  eyy^^nft  the  wound  and  did 
not  know  whether  It  went  straight  in  m  up- 
ward or  downward,  nor  the  depth  of  the 
wound.  Deceased  lived  but  a  short  time. 
He  made  no  statement  as  to  the  difficulty. 
The  only  remark  he  is  shown  to  have  made 
Immediately  after  btAng  wounded  was*  "Oh 
Lordy!"  or  a  similar  expression.  The  jury 
perhaps  may  have  been  justified  in  believing 
from  tbe  evidence  of  the  two  state's  witness- 
es that  appellant  did  strike  the  deceased,  in- 
.asmuch  as  he  was  "striking  overhanded"  at 
him.  There  were  others  engaged  In  the 
mfiiee.  The  deceased  bad  had  some  trouble 
with  another  party  shortly  prior  to  this  dif- 
ficulty. He  had  had  no  words  or  altercation 
or  unpleasantness  of  any  sort  with  appellant 
If  they  were  all  engaged  in  a  difficulty  and 
fighting  the  deceased,  as  these  two  witnesses 
would  indicate,  then  It  Is  a  matter  of  con- 
jecture as  to  who  used  the  Instrument  that 
produced  the  wound.  How  the  difficulty 
came  up  between  tbe  parties  Is  left  entirely 
to  conjecture.  They  were  engaged  In  trouble 
when  the  deceased  approached  them  with 
the  expressed  determination  to  make  them 
leave.  What  he  said  or  what  brought  about 
the  trouble  between  himself  and  the  crowd 
is  not  shown  further  than  has  been  stated. 
It  is  therefore  but  an  Inference  that  appellant 
struck  the  deceased,  and  still  further  a  pre- 
sumption based  upon  that  inference  or  pre- 
sumption that  he  had  a  knife,  and  still  an- 
other presumption  that  he  used  the  knife  or 
sharp  instrument  or  whatever  he  bad.  This 
Is  from  tbe  state's  case.  The  defendant's 
testimony  excludes  any  connection  with  tbe 
trouble.  The  other  parties  engaged  in  the 
trouble  had  equal  facilities  with  the  appel- 
lant, if  he  was  engaged  In  it  to  do  the  cut- 
ting or  inflict  the  injury.  We  think,  there- 
fore, under  all  the  circumstances,  a  charge 
on  circumstantial  evidence  should  have  been 
given,  and  the  court  erred  in  not  giving  the 
requested  Instruction. 

fl.  >]  Again  it  is  urged  that  error  was 
committed  in  not  submitting  article  1147  of 


the  Revised  Penal  Code,  whidi  reads  as  fol- 
lows: "The  Instnunfflit  or  means  by  vhicix  a 
homicide  is  committed  are  to  be  taken  into 
consideration  in  jud^ng  the  intent  ct  ttie 
party  offending.  If  the  instrument  be  one 
not  likely  to  produce  death.  It  Is  not  to  be 
presumed  that  death  was  designed,  unless 
from  the  manner  in  whlcfb  it  was  used  mxib 
Intention  evidently  appears."  The  Instrument 
or  the  means  used  in  this  case  Is  a  matter  of 
inference  and  conjecture.  Tbe,  depQk  of  the 
wound  is  not  shown.  A  small'  pocket  knife 
could  have  inflicted  the  wound  and  brought 
about  the  killing,  it  as  one  of  tbe  ptiystciana 
said,  it  was  near  tiie  apex  of  the  heart  The 
Intention  of  the  party  here  is  not  made  erf- 
den*  that  he  Mended  to  MU,  and  the  main 
basis  of  a  presomptton  looking  to  ttiat  end 
Is  the  fact  tliat  the  party  was  stabbed  near 
the  heart  This  would  not  necessarily  show 
a  deadly  weapon  or  an  evident  intrat  to  Ull, 
under  tbe  drcumstancea  of  this  case.  There 
was  no  previous  trouble  between  Qtem. 
There  is  nothing  to  indicate,  outside  ct  the 
blow  struck  and  injury  inflicted,  that  there 
was  any  purpose  to  kUl,  and  in  a  general 
fight  where  several  are  ei^ged  in  it  flut- 
ing promiscuously  or  striking  at  random.  It 
may  have  been  Just  as  probable  a  sudden 
stn^e  not  definitely  aimed  for  the  purpose 
of  killing.  There  is  a  long  line  of  cases 
which  require  a  charge  under  this  stntnte 
to  be  given.  There  are  too  many  conjectures 
and  Inferences  In  this  case  as  to  the  weapon 
and  the  purposes  and  object  of  the  parties 
to  lead  to  the  conclusion  that  the  intent  to 
kill  toa»  evident.  The  contention,  therefore, 
that  aggravated  assault  should  have  been 
submitted  Is  sound. 

[7]  Another  proposition  is  submitted  for 
reversal,  which  we  think  Is  well  tak^  ORils 
grows  out  of  the  misconduct  of  the  jnry  In 
their  retirement  in  considering  the  case. 
During  their  retirement  they  discussed  and 
talked  about  why  the  defendant  did  not  take 
the  stand  and  testify  In  his  own  behalf.  It 
is  deemed  unnecessary  to  go  Into  a  detailed 
statement  of  this  matter.  On  two  or  three 
occasions  during  the  discussion  of  the  case 
some  juror  would  bring  it  op  and  talk  about 
It  and  the  foreman  would  then  read  the 
charge  of  the  court  to  them  In  which  they 
were  instructed  not  to  discuss  it  Aftet 
reading  it  the  first  time,  It  came  up  again, 
and  he  again  read  the  charge  and  warned 
them.  Without  discussing  this  farther,  as 
it  may  not  occur  upon  another  trial,  we  are 
of  opinion  under  the  cases  and  proper  con- 
struction of  the  statute  the  Jury  passed  tbe 
legal  limit  in  discussing  appellant's  fiUlure 
to  testify. 

Again,  one  of  the  counsel  in  his  discussion 
to  the  jury  came  dangerously  near  the  line 
on  the  same  proposition ;  that  Is,  allusion  to 
the  failure  of  the  defendant  to  tesdfy.  Upon 
another  trial  this  should  be  avcdded.  It  la 
unnecessary  to  diacusa  that  matter,  hqwever. 
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hare  u  It  on^t  not  to  and  dovbtlen  will  not 
occur  upon  another  trial. 

For  the  errors  indicated,  the  jodgmeat  is 
rererBetf  and  the  cause  is  remanded. 


DAVIS  r.  STATE 

(Ooart  of  OHminal  Appeals  of  Tem.  April 
30,  IfilS.) 

1.  FOBGBBT  (i  20*)  — INMCTIIBNT  — ALI-BGA- 

tions—Cbbatino  Pbouniabt  Obooation. 
Where  the  inatrument,  claimed  to  have 
been  forged,  *aa  set  out  in  tiie  indictment,  was 
an  ordinary  check  on  a  bank,  which  imported 
a  pecuniary  obligation  on  its  face,  it  was  not 
necessary  for  the  indictment  to  allege  that  the 
instrument  would  have  created  a  pecuniary  ob- 
ligation if  valid. 

[Ed.  Nete^— For  otber  cases^  see  Votguejf 
Cent  Die  H  7T-81:  Dec.  Dig.  |  29.*] 

2.  FOBOEBT  (I  29*)  — IHDIOTMIRT— ALUGA- 
TION8. 

An  indictment  charging  tbe  forgery  of  a 
check  need  not  allege  that  *^  F.  Hackney  and 
•on,"  the  payee,  was  a  fino. 

[Ed.  Notei-^or  otiier  cases,  see  Forgery, 
Gent  Dig.  H  77-81;  Dec  Dig.  {  29.*] 

8.  FOBQEBT  <|  29*)— ALUOATIOHB  OF  IHDIOT- 
MBNT— NaUE  of  PbBSOK  DXFKAITDBn. 

An  indictment  for  forgery  need  not  allege 

the  name  of  the  person  to  be  defrauded. 
[EU.  Note. — For  otlier  cases,  see  Forgery, 

Cent  Dig.  H  77-81;  Dec  Dig.  {  29.*] 

4.  FOBOEBT  <f  29*>— ALUOATIOnB  OF  IHDIOT^ 
MENT. 

An  indictment  alleging  the  forging  of  a 
check  payable  to  the  order  of  a  firm  named, 
"fl5.00  Fiftheen  no/Dollars  For  Goods,"  was 
not  defective  for  not  allying  what  was  meant 
by  the  word  "no,"  or  the  words  "For  Ooods" ; 
their  meaning  bdng  well  known  in  the  com- 
mercial world. 

[Ed.  Note.— For  otber  cases,  see  Forgery, 
Cent.  Dig.  II  r7-«l ;  Dec.  Dig.  |  29.*] 

5.  FoBOEBT  (8  29*)— Allegations  of  Ihdxot- 

HEH1>— IKCOBPOBATION  OF  BAHE. 

It  was  not  necessary  that  the  indictment 
charging  the  forgery  of  a  cheek  on  a  bank,  al- 
lege whether  the  bank  was  Incorporated  or  un- 
incorporated ;  it  not  being  the  injured  party. 

[Ed.  Note.— For  other  cases,  see  Foigeiy* 
Cent  Dig.  11  77-^1;  Dec  Dig.  |  29.*] 

6.  FOBQEBT  (8  3&*>— ADMISSIOIT  OF  EtIDBNOB. 

In  a  prosecution  for  forging  a  check,  com- 
plete and  valid  on  its  face,  the  check  was  ad- 
missible in  evidence 

[Ed.  Note— For  other  cases,  see  Forgery, 
Cent  Dig.  H  109,  110 ;  Dec.  Dig.  1 89.*] 

7.  Ckiminal  Law  (S|  419,  420*)— Hkabbat. 

Evidence  that  another  told  witness  that  be 
had  given  authority  to  sign  a  certain  name  to 
a  check  claimed  to  liave  been  forged  was  not 
admissible  in  a  proseention  for  forgery,  being 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  978-088;  Dm:.  Dig.  if  419, 
420.*] 

a  CBiinNAL  Law  (|  1172*)— Haehuss  Ba- 

BOB— I  BSTTBTJCTIONe. 

An  instruction,  In  a  prosecution  for  forg- 
ery, that  if  accused  actually  believed  he  hod  au- 
thority to  «Ign  to  a  check  the  name  which  he 
signed  thereto,  the  jury  sbould  acquit,  caonot 
be  complained  of  for  not  being  based  upon  the 


liypothesis  that  accused  "reasonably"  b^eved, 
etc. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  3128,  3154^-8167,  8169-3168, 
3169;  Dec.  Dig.  f  im.*] 

Appeal  from  Dtatrtet  Oonrt.  Jones  County ; 
Jno.  B.  ^omas.  Judge. 

Leonard  Davis  was  oonTlctM  Ot  forgery, 
and  appeals.  Affirmed. 

J.  C.  Bandel,  of  Anson,  for  appellant  0. 
B.  Lane,  Aaat  Atty.  Qen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  In 
the  district  court  of  Jones  county  under  an 
Indictment  charging  htm  with  forgery,  and 
his  punj^iment  was  assessed  at  confinement 
in  the  penitentiary  for  the  term  of  two 
years. 

The  first  contention  Is  that  the  court  erred 
in  overruling  appellant's  motion  to  quash  the 
indictment  The  motion  to  Quash  the  In- 
dictment states  the  following  reasons:  (1) 
That  the  indictment  does  not  cliarge  that 
the  Instrument  forged  would  have  created, 
diminished,  discharged,  or  defeated  any  pe- 
cuniary obligation;  (2)  because  the  indict- 
ment does  not  allege  that  "S.  F.  Ha(^ney  and 
son,"  was  a  firm ;  (3)  because  the  indictment 
does  not  allege  and  show  that  W.  H.  Travis, 
the  purported  maker,  or  the  said  S.  F.  Hadc- 
ney  &  Son,  or  either,  could  have  been  in- 
jured ;  (4)  because  said  Indictment  does  not 
contain  allegatlonB  as  to  what  was  meant  by 
the  words  "no  Dollars"  following  the  word 
"Fiftheen";  (6)  because  the  Indictment  does 
not  contain  allegations  as  to  what  Is  meant  by 
"For  Goods" ;  (6)  because  the  Indictment  does 
not  contain  innuendo  averments  to  the  effect 
that  "The  First  Bank  of  Swenson"  wag  a 
corporation,  association,  or  banking  concern, 
nor  where  located. 

The  Indictment  under  which  appellant  was 
convicted  reads  as  follows: 

"And  the  grand  jurors  aforesaid  upon 
their  oaths  in  said  court  do  further  present 
that  Leonard  Davis,  on  or  about  the  10th 
day  of  August,  A.  D.  1912,  and  anterior  to 
the  presentment  of  this  Indictment  In  the 
county  of  Jones  and  state  of  Texas,  without 
lawful  authority  and  with  intent  to  Injure 
and  defraud,  did  willfully  and  fraudulently 
make  a  false  Instrument  In  writing,  purport- 
ing to  be  the  act  of  another,  to  wit,  the  act 
of  W.  H.  Travis,  the  said  W.  H.  Travis  be- 
ing a  fictitious  person,  which  said  false  in- 
strument la  to  the  tenor  following: 

•*  *Swen0on,  Texas,  8/10  1912.  No.  

"  *Tbe  First  Bank  of  Swenson  (nnlncorporated) 

"'Fay  to  the  ordor  of  8.  F,  Hackney 
and  son  916.00 
Fiftbeoi  no/  Dollars 

For  Goods 

"•W.  H.  Travis.' 

"By  the  figures  'S/IO"  in  the  line  at  the 
top  of  said  check  after  the  words  'Swenson, 
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Texas,*  was  intended  and  meant  to  be  and 
stand  for  'August  tenth.'  By  the  word  'FU- 
thoen*  after  the  dollar  mark  and  figures  was 
Intended  and  meant  to  be  the  word  'Fifteen.' 
Against  the  peace  and  dignity  of  the  state." 

[1]  As  to  the  flrst  ground  upon  which  this 
motion  to  quash  Is  based,  we  think  the  in- 
strument* on  its  t&ce  Imports  a  pecuniary 
obligation,  and  therefore  It  was  not  neces- 
sary to  allege  that  the  instrument,  If  gen- 
uine, would  have  created.  Increased,  dimin- 
ished, or  discharged  or  defeated  any  pecuni- 
ary obligation.  See  Horton  t.  State,  32  Tex. 
79 ;  Labbalte  v.  State,  6  Tei.  App.  257 ;  Mor- 
ris v.  State,  17  Tex.  App.  660;  Dooley  t. 
State,  21  Tex.  App.  S49,  2  S.  W.  884.  It  Is 
drawn  In  the  form  that  virtually  all  checks 
an  banks  are  now  given. 

[2]  It  was  not  necessary  to  allege  that  "S. 
F.  Hackney  and  son"  was  a  Arm.  It  has 
been  so  decided  in  a  number  of  cases  by  tlils 
ooort 

[3]  As  to  .the  third  ground,  to  wit,  that 
the  indictment  was  bad  because  It  did  not 
allege  that  Hackney  St  Son,  or  Travis,  or 
either,  could  have  been  injured,  it  Is  not 
tenable.  It  is  not  necessary  to  allege  the 
name  of  the  person  to  be  defrauded.  Lab- 
balte V.  State,  6  Tex.  App.  257 ;  Westbrook  v. 
State,  23  Tex.  App.  401,  6  S.  W.  248 ;  Eng- 
lish V.  State,  30  Tex.  App.  470,  18  S.  W.  94. 

[4]  As  to  the  fourth  ground,  that  it  should 
have,  by  explanatory  averments,  alleged  what 
was  meant  by  "no/"  Just  before  the  word 
"Dollars"  in  the  check,  we  think  the  entire 
commercial  world  knows  that  It  meant  "no 
cents."  and  the  check  as  written  was  an 
ordinary  commercial  instnuuent,  and  called 
for  fifteen  dollars — no  more  and  no  less. 
The  words  "For  Goods"  after  the  amount 
simply  evidences  that  the  check  had  been 
given  for  goods  purchased.  Forcy  v.  State, 
60  Tex.  Cr.  R.  206,  131  S.  W.  585,  32  L.  R. 
A.  (N.  S.)  327. 

[K]  As  to  the  remaining  ground  In  the  mo- 
tion, tt  was  not  necessary  to  allege  that  the 
bank  in  question  Incorporated  or  unln- 
oorporated;  the  bank  not  being  the  injured 
party.  See  Reeseman  t.  State,  69  Tex.  Cr. 
a  430,  128  S.  W.  1127 ;  Webb  v.  State,  39 
Tex.  Cr.  R.  634,  47  S.  W.  356;  Lucas  v. 
State,  39  Tex.  Or.  B.  48.  44  S.  W.  825; 
Usher  v.  Stete,  47  Tex.  Cr.  R.  97,  81  S.  W. 
300 ;  Carter  v.  State.  55  Tex.  Cr.  R.  46,  114 
S.  W.  839;  Brown  v.  State,  60  Tex.  Cr.  R: 
605,  132  S.  W.  790. 

[I]  The  check  being  sndi  an  Instrument 
as,  if  valid,  would  have  created  a  legal  ob- 
ll^tlon,  and  bdng  properly  descrltied  In  the 
indictment,  the  conrt  did  not  err  In  admit- 
ting it  in  evidence^ 

[7]  The  only  other  bill  complains  of  the 
action  of  the  court  in  not  permitting  defend- 
ant to  prove  by  his  witness  Davis  that  one 
Croom  told  witness  (Davis)  that  he  had  glv- 
ea  defendant  authority  to  sign  the  name  of 
W.  H.  Travis  to  the  check.   This  testimony 


was  inadmissible  because  It  was  taearsaj. 

If  it  was  desired  to  make  this  proo^  Croom 
should  tiave  been  summoned.  What  he  told 
a  third  party  would  not  be  admissible. 

[I]  The  only  other  complaint  is  that  the 
conrt  erred  In  his  charge  to  the  Jniy  wher^ 
he  instmcted  them  that,  if  the  defendant 
actually  believed  he  had  authority  to  sign  to 
the  check  the  name  of  W.  H,  Travis,  to  ac- 
quit, whereas  the  charge  should  have  been 
that  if  be  reasonably  believed  be  had  an- 
thority  to  sign  the  name  to  the  dte^  be 
should  be  acquitted.  There  Is  no  merit  in 
this  ground.  The  charge  presented  the  the- 
ory of  defendant  affirmatively  in  a  way  lie 
has  no  grounds  for  complaint  See  artlde 
540.  White's  Penal  Code;  Hatch  v.  State.  0 
Tex.  App.  384;  Surge  t.  State.  32  Tex.  <Jr. 
R.  858,  23  S.  W.  692 ;  Sweet  v.  State,  28  Tex. 
App.  223,  12  S.  W.  680;  Williams  v.  State^ 
24  Tex.  App.  342,  6  S;  W.  531;  McCay  T. 
State.  32  Tex.  Cr.  B.  233,  22  S.  W.  974. 

Bills  of  exception  Nos.  8,  4,  and  6.  referred 
to  in  the  motion  for  new  trial,  are  not  oon- 
tained  in  the  record  before  na. 

Tha  Judgment  Is  afflrmed. 


WASHINGTON  T.  STATBl. 
(Court  of  Criminal  ^g^^^     Texas.   May  T* 

Gbiminai.  Law  (|  1090^>— Apfkai^Rbcob»~ 

SUFnCIENCT. 

On  appeal  In  a  criminal  case,  where  As 
record  contains  neither  a  bill  of  exceptions  nor 
a  statement  of  facts,  the  motion  for  a  new  trial 
presents  nothing  that  can  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Crimtoal 
Law,  Cent  Dig.  H  2658^  2^9,  2803-2822, 
283*^2827,  2827,  2928»  ~  ~ 
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Appeal  from  District  Court,  Bexar  Gomt 
ty;  W.  S.  Anderson,  Judge. 

Emmett  Washington  was  convicted  of  bm^ 
glary,  and  he  appeala  Affirmed. 

0.  XL  Idin^  Asat  Atty.  QetLt  tot  the  Stateb 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  burgtai7t  and  his  punlsli- 
ment  assessed  at  two  years'  confinement  in 
the  penitentiary. 

As  there  is  no  bill  of  exceptions  nor  state- 
ment of  facts  In  the  record,  there  is  nothing 
presented  In  the  motlcm  for  new  trial  tbnl 
we  can  review. 

The  Judgment  li  affirmed. 


HOLMBS  T.  STATA 
(Court  of  Oiminal  Appeals  (rf  Texas.  April 

2S.  1913.) 

1.  Cbimijvax.  Law  d  60*>— pAvnxa  to  Op> 

FTNSES— "AOCOMPUOE." 

An  "accomplice"  is  a  person  who  knowing- 
ly, voluntarily,  actively,  and  with  criminal  in- 
tent unites  with  the  prindpal  offender  in  tlie 
commission  of  a  crime,  but  mere  knowledge  l^t 
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B  crime  !■  to  be  committed  or  co-operatfon  with 
a  view  to  detect  crime  do  not  make  one  an  ac- 
complice; and  hence  an  employ^  who  was  ap- 
proached by  accnsed,  and  who  agreed  to  let  ac- 
(Mised  know  when  his  employer  received  a  car  of 
feed  and  to  leave  the  warehouse  door  open, 
and  who  waa  instrncted  by  hia  employer  to  in- 
form accused  of  the  car'e  arrival,  leading  to  the 
arreat  of  accused  and  to  a  cbarge  of  burglary, 
was  not  .an  accomplice. 

[Ed.  Note.— For  other  caseB,  see  Oriminal 
Law,  Cent  Dig.  i|  71,  73,  74776-81;  Dec.  Dig. 
t  59.» 

For  other  definitions,  see  Words  and  Phrases, 
TOL  1,  pp.  7S-79 ;  vol.  8,  p.  7561.] 
2.  Oriminal  Law  (|  814*)— InsrBUcnoNS— 

OONFOKKITT  TO  EVIDIIfCE. 

Where  there  waa  no  testimony  snggesting 
that  certain  parties  were  accomplices,  the  court 
did  not  err  in  refusing  to  submit  that  issue  to 
the  jury. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  U  1821.  uSS.  1839,  1860, 
1865,  1883,  1890^  ^924,  1079-198f(,  1987;  Dec 
Dig.  8  814.*1 

8.  Ckiminal  Law  (8  507%*)— Testimony  of 

ACCOMPUOB  —  ADMISSIBIUTT  —  £lZPLANA- 
TION. 

Where  aocnted,  in  an  attempt  to  show  that 
a  witness  was  an  accomplice,  asked  Mm  if  he 
had  not  been  discharf^cd  by  his  employer  on  ac- 
count of  his  connection  with  the  burglary,  the 
witness,  after  answerinit  "No,"  and  after  de- 
fendant proved  that  he  did  not  work  for  several 
days  thereafter,  was  properly  permitted  to  ex- 
plain that  the  reason  he  did  not  work  was  be- 
cause bis  employer  let  him  off  for  a  few  days 
for  fear  that,  when  defendant  learned  of  his 
conduct,  there  might  be  trouble. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1097,  1264;  Dec.  Dig.  8 
607%.*] 

4.  CtetHINAL  Law  (8  ^9*;)— TBIAL— INDOBSK- 

HENT  OF  WiTNBSBBB— Waives  or  Ibbegu- 

LARITIE9. 

Where  defendant  filed  no  motion  to  be  fur- 
nished the  names  of  witnesses  not  indorsed  on 
his  copy  of  the  indictment,  but  waited  until  the 
case  was  called  for  trial,  he  thereby  waived  his 
riRht  to  object  that  the  names  had  not  been 
fornished  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent.  Dig.  81  1420-1^  14S2-1436; 
Dec.  Dig.  8  629.^] 

6.  Cbiminai;  Law  (I  649*)— Twal— Disclo- 
BURK  OF  Names  of  Private  Prosecutors. 

Where  it  appeared  that  private  prosecutors 
employed  an  assistant  in  the  prosecution,  and 
the  court  informed  defehdant  tnat  he  could  ask 
each  member  of  the  jury,  if  he  had  contributed 
to  the  prosecution,  there  was  no  error  in  refus- 
ing to  defer  the  selection  of  a  Jury  until  de- 
fendant had  been  furnished  with  the  names  of 
all  persons  contributing  to  t^e  prosecution. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig.  |8  1612-1616;  Dec  Dig.  8 
649.  •] 

a  BuBoi^T  (i  83*)  — PBOSEonnoir- Bti- 

DBNCE— OW  NERSniP. 

In  a  prosecution  for  burglary  of  a  building 
all^Kd  to  be  the  property  of  one  H.,  who  was 
shovra  to  be  the  general  manager  of  a  coal  com- 
pany and  in  control  of  all  Its  property,  evidence 
that  he  was  the  gmeral  manager  was  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  BuMlary, 
Cent  Dig.  88  88,  80 ;  Dec.  Dig.  8  33.*] 

7.  BuRotART  (8  46*)— Prosecution— iRsiBTJC- 

TIONS. 

Where  an  indictment  alleged  that  the  ware- 
house barglarlMd  was  the  property  of  one  H., 


whom  all  the  testimony  showed  to  be  the  man- 
ager of  a  coal  company  owning  the  warehouse, 
the  fact  that  a  negro  who  fed  stock  therefrom 
carried  a  key,  and  that  another  employ^  also 
carried- a  key,  would  not  raise  the  issue  that 
they  were  the  owners  of  the  property  so  as  to 
require  an  instruction  thereon. 

[EM.  Note.— For  other  cases,  aee  Burglary, 
Cent  Dig.  88  111-120;  Dec.  Dig.  8  46.*] 

8.  BuBOLABT  (8  81*)— ■  Prosecution  —  Eti- 
DENCE — Consent  to  Entbt. 

In  a  prosecution  for  burglary,  evidence  of 
the  general  manager  of  the  company  whose 
building  was  entered,  and  of  employes  who  had 
keys  thereto,  that  defendant  did  not  have  their 
consent  to  enter,  was  admiasible. 

iEi.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  88  83,  86,  88;  Dec.  Dig.  8  31.«1 

9.  Witnesses  rt360')—lMPEACHMEKT— Intox- 
ication or  WITNESSES  —  REBUTriNQ  EVI- 
DENCE. 

Where  defendant,  to  lessen  the  force  of  tes- 
timony from  witnesses  for  the  state,  proved 
that  on  the  night  of  the  burglary  they  had  and 
drank  intoxicating  liquor,  the  state  was  proper- 
ly permitted  to  prove  that  they  did  not  become 
intoxicated. 

[Ed.  Xote. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  1166,  1166 ;  Dec.  Dig.  8  360.*) 

10.  Criminai.  Law  (i  860*)— TsXAZr-GusiODT 

or  Jury. 

The  fact  that  a  deputy  sheriff  was  a  wit- 
ness io  a  case  did  not  disqualify  him  from  per- 
forming his  official  duty  in  guaraing  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  88  2033,  2034,  2038 :  Dec.  Dig. 
8  850.*] 

11.  WITNESSES  <8  414*)— IHPEAOHMENT— GOR- 
BOBOBATION. 

Where  defendant  to  affect  the  credibility 
of  a  vritness  who  was  an  admitted  accomplice, 
proved  by  cross-examination  of  the  witness  that 
be  had  been  promised  immnnity  from  punish- 
ment In  the  case,  there  was  no  error  in  per- 
mitting the  witness  to  state  that  he  had  mad» 
the  same,  statement  to  the  county  attorney  the 
day  after  the  alleged  burglary  before  he  had 
been  promised  immunitor  as  he  had  made  on  the 
stand,  since  an  accomplice  can  be  sustsined  by 
such  proof  the  same  as  any  otiier  witness. 

[Ed.  Note.— For  other  cases,  see  Witnessss, 
Cent  Dig.  18  1287,  1288 ;  Dec  Dig.  8  414.*] 

12.  Criminal  Law  (8  510%*)- Evidence— 
Corroboration  of  Accomplice. 

Where  an  accomplice  testified  as  to  tiie 
road  traveled,  the  kind  of  vehicle  and  boms 
driven,  etc.,  and  said  that  defendant  had  offer- 
ed him  a  pistol,  testimony  of  the  officer  who  ar- 
rested him  that  he  had  a  pistol  was  admissible 
as  corroborative  of  the  testimony  of  the  ac- 
complice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Gent  Dig.  88  1127-1136;  Dec.  Dig.  8 
610H.«] 

13.  Criminal  Law  (8  510%*)— Etidefce— 
Corroboration  or  Accomplice— Cobbobo- 

BATION  BT  ANOTHEE  ACCOMPLICE. 

An  accomplice  cannot  be  corroborated  by 
declarations  made  by  him,  nor  by  testimony  of 
another  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1127-1136;  Dec  Dig.  I 
510%.*3 

14.  Criminal  Law  (8  780*)— Trial-^Isbttks. 
In  a  prosecution  for  burglary,  the  mere 

fact  that  a  stock  feeder  employed  by  the  owner 
of  the  warehouse  carried  a  key  to  the  ware- 
house would  not  raise  the  issue  of  bis  author- 
ity to  permit  another  to  go  to  It  in  the  dead  of 
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n^tat  to  carry  away  fe«d,  bo  ai  to  require  a 
charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Grimiiial 
Law.  Gent  Dir  H  ISBO-ISSS;  Dec.  Dig.  | 
780.*] 

16.  CBnnHAi,  Law  (|  829*)— Tbiai^Request- 
ED  Irotkcotions— Given  Instbuotiows. 
The  refusal  of  special  charges  is  not  error, 

where  fully  covered  by  the  court's  main  charge. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law.  Cent  Dig.  {  2011;  Dec.  Dig.  {  829.*] 

16.  Gbihikai.  Law  (g  922*)- Appbai^Motioh 
VOB  New  Tbial. 

Error  in  the  charge  given  can  be  taken  ad- 
vantage of  in  the  motion  for  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2210-2218;  Dec  Dig.  | 
822.*1 

17.  Cbihikal  Law  (t  1090*)— ApfkaIt-Nb- 

GB88ITT  OF  Bnj.  OF  BZOIFTIONB. 

Where  there  is  no  bill  of  exceptions  show- 
ing that  the  prosecuting  attorney  used  the  re- 
marks alleged  in  the  special  charge,  the  ques- 
tion is  not  so  presented  as  to  be  reviewable. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2653,  2789,  2803-2822, 
282eH2S27,  2927.  2^,  2948,  ^Oi ;  Dec  Dig. 

18.  Cbiuinai.  Law  n  726*)— Tbia3>-Remabkb 
or  Pbosecutiito  Ofticeb. 

A  bill  of  exceptions  to  remarks  of  a  prose- 
CQting  attorney,  qualified  by  the  judge's  state- 
ment, "Refused  because  in  answer  to  argument 
of  defendant's  counsel."  presents  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1681 ;  Dec.  Dig.  !  726.*J 

19.  Cbiminai.  Law  <|  938*)— New  Trial— 
NEWI.T  DiaCOVEBED  Btidbnce. 

Where  alleged  newly  discovered  evidence 
wonld  only  be  admissible  as  tending  to  impeach 
a  witness,  and  would  not  be  of  that  force  as 
would  probably  produce  a  different  result 
denial  af  the  motion  for  new-  trial  was  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  ne  Orlmlnal 
lAW,  Gent  Dig.  H  2306-231^^17 ;  Dec  Dig. 
S  938.*] 

Appeal  ttom  District  Court,  Wood  Gonn- 
ty;  B.  W.  Stmpson,  Judge. 

fflt  Holmes  was  conTlcted  ot  burglary,  nud 
be  appeaia  Afflrmed. 

W.  N.  Jones,  of  Mlneola,  and  M.  D.  Car- 
lock,  of  Wlna^ro,  for  appellant  C.  E. 
Lane,  Aaat  Atty.  Gen.,  for  the  State. 

HARFER,  J.  Appellant  was  Indicted 
cbarged  witb  burglary.  When  tried,  be  was 
convicted,  and  Ms  punishment  assessed  at 
three  years'  confluement  In  the  penitentiary. 

In  tbls  record  tbere  are  Bome  35  bills  of 
exception;  and,  while  we  may  not  treat  of 
each  of  tbem  at  length,  yet  we  bave  read 
tbem,  and  acted  on  sucb  as  we  thought  neces- 
sary to  a  proper  disposition  of  the  case. 

[1]  It  appears  that  appellant  was  running 
a  livery  stable  in  the  town  of  Alba.  The 
Consumers'  Lignite  Company  was  operating 
a  mine  near  ttiat  town,  and  bad  a  commis- 
sary, warehouse,  etc.  In  the  warehouse  they 
kept  feed  for  their  teams,  buying  It  in  car 
load  lots.  According  to  tbe  state's  evidence, 
appellant  approached  Jeems  Russell,  a  negro, 
employed  by  the  coal  company,  to  do  Its  feed- 


ing, and  asked  blm  In  regard  to  where  tbe 
company  kept  its  supply  of  feed,  and,  learn- 
ing, be  requested  the  negro  when  a  fresh 
car  load  was  received  to  let  blm  know,  and 
requested  blm  to  leave  tbe  door  open.  Tbla 
the  negro  agreed  to  do,  and  vreat  at  onoe 
and  reported  tbe  conversation  to  the  manager 
of  the  coal  company,  Hr.  Hodges,  and  an 
employe,  Mr.  Sbo^aker.  Heasrs.  Hodges 
and  Shoemaker  told  tbe  negro  to  report  to 
appellant  when  tbe  ear  was  recelTed.  and 
let  tbem  know  what  he  said.  Jeems  Bus- 
sell  did  as  they  instructed  him,  and  when 
the  car  of  feed  waa  received,  and  he  «■ 
approadied  by  appellant,  he  informed  blm 
that  the  car  load  of  feed  bad  been  received, 
when  appellant  again  instructed  him  to 
leave  tbe  door  unlocked,  tbat  be  would  come 
down  tbat  nlfl^t  Tbe  negro  r^rted  tUs 
couverBati«m  to  bia  onployen;  wlio  Oun  re- 
ported the  matter  to  the  officers.  Appellant 
inilsta  tbat  tbls  state  of  facts  makes  Messrs. 
Hodges  and  Shoemaker  and  the  negro^  Jeems 
Kussell,  all  accomplices  to  tbe  crime,  U  a 
crime  was  committed,  and  asked  a  number 
of  charges  presenting  tbls  theory  of  the  caae^ 
all  of  which  tbe  court  refused.  Mr.  Wbarton 
in  bis  work  on  Grlndnal  Evidence,  |  440; 
says:  **An  accomplice  la  a  person  who  know- 
ingly, voluntarily,  and  with  conunon  Intent 
with  the  principal  offender  unites  in  tbe  cran- 
mlssion  of  a  crime,  ^e  co-operation  must 
be  real — not  apparoit  Tbe  co-operation 
must  be  active.  Mere  Icnowledge  that  a 
crime  is  to  be  committed  Is  not  generally 
sufttdent  to  make  the  party  an  accomplice. 
*  *  *  But  tbere  are  certain  relations  rec- 
ognized by  law  in  which  tbe  voluntary  co- 
operation of  a  person  with  the  accused  does 
not  render  such  person  an  accomplice.  Thns 
those  who  co-operate  witb  a  view  to  aid  jus- 
tice by  detecting  a  crime;  nor  a  detective 
who  Joins  a  criminal  organization  for  tbe 
purpose  of  exposing  it,  even  though,  to  aid 
such  exposure,  he  unites  in  and  apparently 
approves  Its  counsels;  nor  a  disguised  emis- 
sary who  by  purporting  to  be  a  friend  of  the 
parties  suspected  seekd  to  draw  from  them 
the  inculpatory  Information."  In  12  Cyc 
p.  1191,  it  Is  said,  to  render  one  guilty  as 
an  accomplice,  he  must  have  participated  in 
or  instigated  the  crime;  be  must  have  had 
the  requisite  criminal  intent  In  1  American 
and  KngUsh  Ency.  of  Law,  p.  390,  the  rule 
Is  said  to  be:  "The  test  In  general  to  deter- 
mine whether  a  vrltness  is  an  accomplice  Is 
the  inquiry:  Gould  tbe  witness  himself  have 
been  indicted  for  the  offense  either  as  prin- 
cipal, accomplice,  or  as  accessory?  If  be 
could  not  be  so  indicted,  be  Is  not  an  aconn- 
pllce.  •  •  «  Criminal  Intent  is  a  neces- 
sary Ingredient  of  crime,  and  Is  essential  to 
render  one  an  accomplice.  It  follows  that 
where  this  element  Is  absent,  one  is  not  an 
accomplice,  and  as  an  illustration  states 
.  that  a  person  feigning  to  be  a  confederate  In 
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order  to  dlBcover  and  bring  a  criminal  to 
Justice  Is  not  an  accomplice  In  crime  with 
tbent"  In  all  these  works  many  authorities 
are  dted,  including  a  number  of  opinions 
rendered  by  this  court.  Recently  this  court 
said  In  the  case  of  Bush  t.  State,  161  B.  W. 
666:  '*There  Is  a  line  of  cases  which  holds 
that  where  an  officer  or  other  parties  under- 
stand or  are  led  to  believe  that  a  Tlolatlon 
of  the  law  ia  in  contemplation,  and  takes 
steps  to  detect  that  crime,  or  get  evidence 
by  which  the  gollty  parties  may  be  punished, 
he  wonld  not  be  an  accomplice,  but  In  such 
cases  he  is  not  an  original  party  to  the  bring- 
ing about  the  crime,  and  Is  not  guilty  of 
originating  or  Initiating  It  In  that  charac- 
ter of  case  his  connection  with  It  is  after 
the  Inception  of  the  crime  and  after  It  has 
been  determined  upon,  and  he  only  then  gets 
into  it  as  a  detective  or  for  the  purpose  of 
arresting  the  party  and  brin^g  him  to 
ponlshment"  This  has  always  been  the 
rule  in  this  court. 

It  has  beoi  contended  that  the  opinion  of 
this  court  In  the  case  of  Dever  t.  State, 
3T  Tex.  Cr.  B.  896,  80  S.  W.  lOTl,  annotmces 
a  somewhat  Afferent  rale,  bat  a  reading  at 
that  case  will  convince  one  otherwise.  In 
that  case  the  person  hdd  to  be  an  acnnn- 
pUce,  it  is  true,  reported  the  matter  to  the 
officers,  and  kept  them  advised,  and  had  no 
Intatlon  of  personally  engaging  In  the 
robbery,  bnt  It  was  forthw  shown  that, 
when  be  reported  the  matter  to  the  office 
he  and  they  conferred  and  decided  on  the 
plans,  etc.,  which  was  reported  to  the  Devera^ 
not  solely  for  the  purpose  of  detecting  a 
criminal,  but  also  fOr  the  purpose  of  obtain- 
ing a  reward  oltena  by  the  railroad  for  the 
detection  of  train  robbers,  which  reward 
they  agreed  to  divide  equally  among  them- 
selves. And  the  testimony  in  the  case  wonld 
lead  one  to  conclude  that  the  witness  Induced 
the  Devers  to  agree  to  the  commission  of  the 
offense  in  order  to  obtain  the  reward,  and 
not  for  the  purpose  of  detecting  a  crime 
already  fully  decided  on  by  the  Devers. 

In  this  case  no  one  sought  to  Induce  ap- 
pellant to  commit  the  burglary.  The  design 
was  formed  by  him  alone,  and  be  approached 
the  negro,  Jeems  Russell,  to  get  him  to  In- 
form him  as  to  amount  of  feed  on  hand, 
and  when  a  large  lot  would  be  received,  and 
to  Induce  the  negro  to  leave  the  door  open 
that  the  theft  might  the  more  easily  be  ac- 
complished. The  n^o  did  not  originate 
the  design;  did  no  act  In  furtherance  of 
the  commission  of  the  offense;  did  not 
leave  the  door  open  as  requested  and  was 
not  requested  to,  nor  did  he  do  any  other 
act  In  aid  of  its  commission.  The  negro 
by  his  whole  acts  and  conduct  shows  he 
had  no  crimlDal  intent;  no  Idea  of  partici- 
pating in  the  crime  even  remotely,  but  when 
approached  by  appellant  promptly  reported 
the  matter  to  his  employer — the  person 
whose  commissary  appellant  by  hia  remarks 


shows  he  contemplated  visiting  for  the  pur- 
pose of  stealing  therefrom.  The  negro  re- 
ported the  matter  to  his  employer,  so  that, 
if  appellant  did  so,  he  might  be  detected. 
Those  in  control  of  the  commissary  told  the 
u^o,  If  approached  again  by  appellant,  to 
let  him  know  when  the  feed  arrived,  and 
report  to  them  what  he  said.  This  the  negro 
did,  and  the  detection  of  appellant  was  ac- 
complished by  this  means.  However,  the 
court  submitted  to  the  Jury  the  determina- 
tion of  the  question  of  whether  or  not  the 
negro,  Jeems  Russell,  was  an  accomplice  in 
an  appropriate  charge,  and  certainly  this  is 
all  that  should  have  been  done.  The  evidence 
certainly  does  not  as  a  matter  of  law  make 
him  an  accomplice,  but,  on  the  contrary, 
seems  to  prove  beyond  a  reasonable  doubt 
that  he  was  not  an  accomplice  to  the  crime. 

L2, 3]  As  to  the  witnesses  Hodges  and 
Shoemaker,  there  Is  no  testimony  suggesting 
that  they  were  accomplices,  and  the  court 
did  not  err  in  refusing  to  submit  that  Issue 
to  the  jury.  As  to  tiie  witness,  Jeems  Bus- 
sell,  appellant,  on  the  trial,  sought  assldnous- 
]y  to  adduce  testimony  raising  the  Issue  that 
he  might  be  an  accomplice,  and  asked  the 
negro  If  he  had  not  been  discharged  by  the 
Hedges  on  account  of  his  connection  with 
this  attempted  theft.  The  negro  answered, 
"No,"  when  ai^llant  proved  that  he  did  not 
work  for  several  days  thereafter,  when  the 
court  permitted  the  wlteess  to  state  that  the 
reason  why  he  did  not  work  was  because  Mr. 
Hodges  had  let  him  off  for  a  few  days  fot 
fear  that  when  appellant  learned  of  his,  the 
negro's,  conduct,  ttiere  might  be  trouble^  and 
allowed  him  full  pay  for  all  the  time.  As 
appellant  was  seeking  to  use  tiie  circum- 
stance that  he  was  let  <^  a  few  days  and 
went  elsewhere  to  raise  the  Issue  that  the 
negro  was  an  accomplice,  the  court  did  not 
err  In  permitting  the  witness  to  explain  the 
matter. 

£4]  When  the  Indictment  was/  returned, 
the  appellant  was  served  with  a  certified 
copy  of  it,  except  the  copy  served  on  him 
did  not  contain  the  names  of  the  witnesses. 
He  filed  no  motion  asking  that  he  be  fur- 
nished the  names,  but  waited  until  the  case 
was  called  for  trial,  then  moved  to  i>ostpoQe 
the  case  because  of  this  omission.  This 
question  has  been  decided  adversely  to  ap- 
pellant's contention  in  a  number  of  cases. 
Walker  v.  State,  19  Tex.  App.  176;  Jacobs 
V.  State,  85  Tex.  Ct.  B.  410,  34  S.  W.  110. 

[S]  It  appears  that  Mr.  Beavers  had  been 
employed  to  assist  in  the  prosecution,  and 
appellant  filed  a  motion  to  require  him  to 
disclose  who  had  ^ployed  him,  Mr.  Beav- 
ers, at  the  request  of  the  court,  stated  the 
names  of  the  men  who  employed  him,  but 
also  stated  that  he  understood  that  funds 
had  been  raised  by  subscription,  a  nnmber 
of  citizens  living  in  the  community  where 
the  crime  had  been  committed,  whose  names 
he  did  not  know,  contributing  to  the  fund. 


Digitized  by 


1176 


166  SOUTH  WUSTBRN  BBPOBTEB 


(Tex. 


Appellant  objected  to  selecting  a  jury  until 
he  had  been  furnished  \rith  the  names  of 
all  persons  contributing  to  the  fund.  This 
the  court  declined  to  accede  to,  but  informed 
appellant  he  could  ask  each  member  of  the 
jnry  if  they  had  contributed  any  sum  to  the 
prosecution.  In  this  the  court  did  not  err. 
Appellant  does  not  attempt  to  show  that  any 
person  contrlbutlug  served  on  the  jury,  nor 
that  he  suffered  any  injury  by  the  niUng  of 
the  court  Appellant's  complaint  that  the 
court  erred  In  not  sustaining  his  challenge 
for  cause  as  to  the  juryman  McOollum  pre- 
sents no  error.  The  bill  shows  that  be  was  a 
competent  jurytaan  under  section  13  of  ar- 
ticle 692.  tn  addition  to  this,  the  blU  shows 
that  the  Juryman  did  not  serve  In  the  trial 
of  the  case,  and  does  not  show  that  any  ob- 
jectionable Juror  was  forced  on  him. 

[8, 7]  The  indictment  alleged  that  the 
house  burglarized  was  the  property  of  Mr. 
Hodges.  All  the  testimony  shows  that  he 
was  the  general  manager  of  the  coal  company 
and  had  control  of  all  Its  property,  and  the 
fact  that  the  negro  who  fed  the  stock  carried 
a  key,  and  another  employe  also  carried  a 
key,  would  not  raise  the  Issue  that  they  were 
the  owners  of  the  property,  and  the  court 
did  not  err  in  admitting  testimony  that 
Hodges  was  general  manager,  and  In  refus- 
ing the  instructions  requested  on  this  Issue. 

[8]  Neither  was  there  any  error  In  permit- 
ting the  state  to  prove  by  those  two  who 
had  keys,  as  well  as  by  the  general  manager, 
that  appellant  did  not  have  their  consent  to 
enter  the  bouse. 

[8]  Api)ellaut,  to  break  the  force  of  the 
testimony  of  the  witnesses  for  the  state, 
proved  that  on  the  night  of  the  burglary  they 
bad  intoxicating  liquor,  and  drank  some  of 
it,  when  the  state  was  permitted  to  ask  if 
any  of  them  became  Intoxicated.  In  this 
there  was  no  error.  Appellant's  object  and 
purpose  evidently  was  to  show  that  they 
were  not  in  a  condition  to  correctly  see  and 
know  the  occurrence  as  they  had  detailed  It, 
and  if  that  was  his  object,  after  he  had  in- 
jected the  Issue,  It  was  permissible  for  the 
state  to  prove  that  they  did  not  become  in- 
toxicated. 

[II]  It  appears  that  one  of  the  deputy 
sheriffs  was  a  witness  in  the  case,  and  ap- 
pellant objected  to  him  guarding  the  jury. 
If  every  officer  who  should  be  summoned  as 
a  witness  in  a  case  should  thereby  be  dis- 
qualified from  performing  his  official  duty. 
It  might  occur  there  would  be  no  officer  to 
wait  on  the  court  In  this  case  it  is  not  at- 
tempted to  show  any  Improper  conduct  on 
the  part  of  the  officer.  The  court  in  approv- 
ing the  bill  shows  that  no  other  deputy  was 
In  attendance  oo  court,  and  tbe  bill  presets 
no  error. 

[11]  Jake  Fowler  Is  an  admitted  accom- 
plice, and  the  court  so  instructed  the  jury. 
In  the  cross-examination  of  the  witness  the 
defendant  proved  by  him  that  he  had  been 
promised  immunity  from  punishment  not 


only  in  this  case,  but  in  other  cases  pending 
against  him.  This  was  done  to  affect  his 
credit  as  a  witness,  and  cause  the  Jnry  to 
0re  less  weight  to  his  testimony.  Und^ 
such  circumstances,  there  was  no  error  In 
permitting  the  witness  to  state  he  had  made 
the  same  statement  to  the  county  attorney 
the  day  after  the  alleged  burglary  before  he 
had  been  promised  immunity  from  punish- 
ment Wharton's  Crlm.  Law,  |  402.  In 
Anderson  v.  State,  34  Tex.  Cr.  R.  540,  31  S. 
W.  678,  63  Am.  St  Rep.  722,  In  rendering 
the  opinion.  Judge  Hnrt  sa^:  "An  acoom- 
'plUx  can  be  sustained  by  snCh  inoof  Jut  u 
any  other  witness." 

[12]  The  other  exceptions  to  this  witness 
testimony  are  to  say  the  least  hypercritical. 
This  witness,  while  testifying  aa  to  the  a.cta 
and  conduct  of  the  defendant  on  the  night 
of  the  burglary,  told  the  road  they  traveled, 
the  kind  of  vehlde  they  were  driving,  the 
kind  of  horses,  etc.,  and  told  of  appc^nt 
offering  him  a  pistol.  The  officers  who  ar- 
rested the  appellant  that  night  corroborated 
this  witness  as  to  the  road  appellant  was 
traveling  when  arrested,  the  kind  of  vehlcla 
and  color  of  horses,  also  stated  that  when 
arrested  appellant  had  on  a  plstoL  Appel- 
lant objected  to  the  officer  being  i>ermitted 
to  testify  that  he  had  on  a  pistol.  This  was 
admissible  along  with  other  circumstances 
as  corroborative  of  the  testimony  of  the  ae- 
compllce.  The  court's  charge  on  who  are 
principals  In  the  commission  of  an  offense 
Is  In  language  frequratly  approved  by  this 
court,  and  correctly  applied  the  law  to  the 
evidence,  and  is  not  subject  to  the  criticism 
that  It  Is  "a  charge  on  conspiracy  to  commit 
burglary."   Bran<A's  Grim.  Law,  {  682. 

[1 S]  The  complaint  that  the  court  should 
have  charged  tbe  Juiy  that  one  accomplice 
cannot  corroborate  another  is  met  by  the 
charge  of  the  court  when  he  instructed  the 
Jury:  "You  are  charged  that  an  accomplice 
cannot  be  corroborated  by  declarations  made 
by  him  nor  by  testimony  of  another  accom- 
plice; so  if  you  find  that  Russell  was  an  ac- 
complice, or  if  you  have  a  reasonable  doubt 
as  to  whether  he  .was,  then  you  are  charged 
that  Fowler's  testimony  cannot  be  corrobo- 
rated by  Russell's  testimony,  nor  Russell's 
testimony  cannot  be  corroborated  1^  Fowl- 
er's testimony." 

[14]  In  his  charge  the  court  instructed  the 
Jury  that  if  appellant  had  tbe  permlsdon  of 
Jeems  Russell  to  take  tbe  oats,  and  he  be- 
lieved Russell  had  authority  to  give  such  per- 
mission, or  tbe  Jnry  had  a  reasonable  douM 
about  these  matters,  to  acqi^t  This  was 
more  favorable  to  defendant  If  anything, 
than  be  was  entitled  to,  for  the  evidence 
hardly  raises  tbe  issue  that  he  thought  Rns- 
sell  had  any  such  authority.  The  fact  that 
Russell  was  employed  to  feed  the  stock,  and 
carried  the  key,  would  not  indicate  to  any- 
one that  he  had  authority  to  give  another 
permlBslon  to  go  to  the  commissary  in  tbm 
dead  honr  of  nl^  and  cnny  awmy  oatiL 
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[II]  The  court  eorrecUy  d^ned  entry  in 
Ida  main  charge,  end  It  was  not  necessary  to 
gfre  the  special  cihftrKes  asked  In  r^rd  to 
this  matter. 

Special  charges  Noe.  8,  5,  6,  7,  8,  0, 10, 11, 
12,  and  16  are  not  the  law  of  this  case,  and 
Should  not  have  been  i^ren,  and  all  the  othw 
spedal  charges  requested  were  folly  covered 
by  the  court's  main  charge.  The  practice  of 
waiting  nntll  the  conrt  has  read  his 
to  the  jury,  and  then  just  as  the  ^my  Is  re- 
tiring to  present  to  the  court  a  handful  of 
special  chaises,  is  not  to  be  commended. 

[II]  Of  course,  if  there  is  an  error  In  the 
diarge  as  glTm,  It  can  be  taken  advantage 
<tf  In  ttie  motion  fbr  new  trial,  but  to  In  this 
way  seSfc  to  have  added  empbaiAs  given  to  a 
special  charge  by  having  a  jury  called  back 
to  hear  It  read  la  hardly  proper. 

[17]  Tbeie  is  no  bill  of  exceptions  Show- 
ing that  the  prosecuting  officer  used  the  re- 
marks alleged  in  spedal  charge  No.  16^  con- 
sequently the  question  is  not  presented  In  a 
way  that  we  can  review  the  matter. 

[II]  However,  as  qualified  by  the  court, 
"Refused  because  in  answer  to  aivument  of 
defendant's  counseU"  If  the  matter  had  been 
verified  by  a  bill  of  exceptions,  It  would  not 
present  error. 

[Ill  That  ground  In  the  motion  alleging 
newly  discoyered  testimony  presents  no  er- 
ror. The  t«^mony  of  the  witnessee  named 
as  alibied  would  cmly  be  admissible  as  tend- 
ing to  impeach  the  witness  Fowler,  and 
would  not  be  of  that  force  aa  irould  inob- 
ably  produce  a  different  result 

The  evidence  In  this  case  amply  supporte 
the  verdict  An  <^nlng  of  the  door  and 
entry  was  shown  b^ond  any  reasonable 
doubt  The  intent  in  opening  the  door  is 
made  manlftet  bj  the  entire  record,  and 
even  If  It  should  be  said  that  Russell  was  an 
accomplice,  as  well  as  Fowler,  the  finding  of 
the  "canceled  cfaecki^'  signed  by  appellant 
and  returned  to  him,  as  testified  to  by  the 
banker,  near  the  door  of  the  bouse  which 
was  brokm  Into,  would  in  and  of  Itself  be  a 
eufllclent  corroboration  of  the  witness  Fowl- 
er that  appellant  was  the  person  who  opened 
the  door  and  participated  In  the  crime.  How- 
ever, there  are  many  other  facts  and  circum- 
stances In  evidence  which  corroborate  the 
witness,  and  show  that  appellant  is  guUty  of 
the  offensei 

The  judgmnt  is  afllrmed. 


AUSBROOK  V.  STATEL 
(Court  of  Orlmlnsl  Appeab  of  Texas.  Hareb 
19,  1913.   On  the  MeritB.  AprU  80,  191S.) 

1.  Gbihinai.  Law  (|  1131*)— Affui/— Dis- 
missal—I  irsumciEifT  Becoorizancb— Ba- 

ZnSTATElfENT. 

Where  an  appeal  from  a  oonvictlon  of  a 
miidemeanor  was  dlsmiflsed  because  of  an  inmf- 
ficient  recogniiance,  and  appellant  Immediately 
furoiabed  as  a  part  of  tbe  record  a  proper  re- 


cognizance, hlB  motion  to  act  aalds  tile  dlsmlnal 

and  reinstate  the  caae  would  be  granted  and  the 
case  decided  on  its  merita. 

[Ed.  Note. — For  other  caaes,  aee  Criminal 
Law,  Cent  Dig.  H  2971-2979,  2985 :  Dec.  Dig. 
I  llh.*] 

2.  Jtrar  (I  116")— Qualification— Monoir  to 

DiSCHABOE.  ■ 

Where  accnsed  was  charged  with  illegally 
sellioK  intoxicating  liquors.  It  waa  not  error  to 
deny  nia  motion  to  discharge  the  regular  Jury 
of  the  week  on  the  ground  that  it  had  already 
tried  and  convicted  two  other  defendants  for 
the  same  character  of  ofFeoae  and  on  the  testi- 
mony of  two  witnesses  who  would  he  the  only 
witnesses  against  accused.  It  appeariofr  that  tbe 
other  defendants  had  been  coDTicted  of  ruoning 
entirely  different  places,  and  there  being  no 
showing  that  either  of  the  jurors  who  sat  In 
tbe  trial  of  accused  were  a  part  of  the  jury 
that  tried  either  of  the  other  cases. 

[Bd.  Note.— For  other  cases,  aee  Jury,  Oent. 
Dig.  U  542,  S43;  Dea  DigTl  116.*] 

3.  Crihihai.  Ijaw  (I  B07*)— AccoHPiKn— Or- 

FICERS— DinXCTIOK  OF  URIUB. 

Where  an  officer  or  other  person  belleres  a 
violation  of  law  la  contemplated  or  has  occur- 
red, and  takes  steps  to  detect  the  crime  or  get 
erideoce  by  which  the  guilty  party  may  be  pun- 
ished, such  person,  when  testifying  as  a  witness, 
is  not  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  CrimlDal 
I^w^^Cent  Dig.  H  1082-1006;  Dec.  Dig.  1 

4.  irtozigatiito  llquobs  (s  239*)— retail 
Malt  Dealer. 

Where,  In  a  prosecatloo  for  selling  intoxi- 
cating liquor  aa  a  retail  aialt  dealer  in  a  pro- 
hibited district,  there  was  evidence  of  more  than 
two  sales  about  the  same  time  that  accused  was 
charged  with  a  commission  of  the  offense,  an 
instruction  tfaat,  in  order  to  convict,  the  jury 
mudt  believe  beyond  a  reasonable  doubt  that  ac- 
cused had  made  the  two  specific  sales  alleged  in 
the  complaint  and  Information,  and  that  one 
sale  would  not  constitute  a  retail  malt  dealer, 
was  proper  and  sufficient 

[Ed.  Note.— For  other  cases,  aee  IntoxicatiDg 
I^uora,  Cent  Dig.  SS  331-347;   Dec.  Dig.  i 

Appeal  from  Dallas  County  Court  at  Law; 
W.  F.  Whltehurst  Judge. 

A.  C.  Ausbrook  was  convicted  of  a  misde- 
meanor, and  be  appeals.  Affirmed  on  rehear^ 
Ing. 

Walker  &  WlUlams,  of  Dallas,  for  appe- 
lant C.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
Stata 

PRENDEBGAST,  J.  Appellant  was  con- 
victed of  a  misdemeanor. 

The  state  has  made  a  motion  to  <i*nii<(i 
the  appeal  because  ot  an  Insufflcioit  ncoff* 
nlzance.   The  motion  Is  well  teken. 

Tbe  cause  la  dismissed. 

On  the  Merits. 
By  proper  complaint  and  information  ap- 
pellant was  charged  with  the  offense  of  sdl- 
Ing  Intoxicating  liquors  capable  of  produdi^ 
intoxication  in  quantities  less  than  a  gallon 
without  taking  out  a  liceoBe  as  a  retail  malt 
dealer  In  the  city  of  Dallas  which  was  not 
prohibition  territory,  but  where  such  sales 
were  prohibited  In  nonprohlbitlon  tonltory. 


■Por  otbsr  cases  sm  aame  tople  and  sscUon  NUHBBR  In  Dsc  Dig.  a  Am.  Dig.  Key-No.  SerlM  A  Rep'r  Indezw 
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His  penalty  was  fixed  at  a  fine  of  $250  and 
one  day  in  jail. 

[1]  At  a  former  day  of  this  term  this  case 
was  dismissed  for  an  insufficient  recogni- 
zance. Since  then  appellant  has  entered  into 
and  famished  as  a  pert  of  the  record  of  this 
case  a  proper  recognizance.  His  motion 
therefore  to  set  aside  the  dismissal  and  rein- 
state the  case  is  granted,  and  the  case  Is  de- 
cided on  its  merits. 

The  connt  in  the  complaint  and  Informa- 
tion which  charged  this  oftense  and  whldi 
alone  was  Bobmitted  hy  fhe  court  to  the  Jury, 
and  under  which  be  was  conrlcted,  follows 
the  law  and  forma  that  have  been  approved 
by  tills  conrt  and  was  correct  The  statute 
under  which  this  prosecution  was  had  pro- 
Tidea:  No  person  shall  sell  directly  or  inr 
directly  malt  liquor  capable  of  i«oducing  In- 
toxication in  Quantitiea  of  one  gallon  or  lees, 
without  taking  out  a  Uceose  as  a  retail  malt 
dealer.  And  prescribes  as  a  penalty,  a  fine 
of  not  less  than  f200  and  no  more  than  ^SOO, 
and  Imprisonment  in  the  county  Jail  not  ex- 
ceeding 90  day&  P.  O.  art  612.  Our  statute 
further  pres&rlbes  that-said  law  shall  not  be 
contrued  to  be  in  conflict  with  any  local  op- 
tion law  "now  or  hereafter"  In  force  In  this 
state.  The  city  of  DaUas,  where  this  offense 
was  charged  to  have  been  committed,  was 
what  is  denominated  by  the  law  and  popular- 
ly as  non-prohlbitlon  territory.  Said  dty, 
however,  has  prescribed  certain  limits  thereof 
In  which  saloons  or  retail  Ugnor  dealers  may 
sell  by  complying  with  the  law  and  procure 
Ing  a  license,  and  such  sales  are  prohibited 
in  the  other  portions  of  said  city.  In  other 
words,  saloon  limits  are  prescribed  and  re- 
tail liquor  dealers  can  sell  only  within  such 
prescribed  district  and  every  one  Is  prohibit' 
ed  by  this  law  from  selling  outside  of  such 
district  or  portion  of  the  city.  The  sales 
which  are  alleged  and  proven  in  this  case 
were  made  In  such  prohibited  district  In  the 
city  of  Dallas. 

[2,  3]  The  appellant  made  a  motion  to  dis- 
charge the  regular  Jury  of  the  we^  at  the 
time  on  the  grounds  that  this  Jury  had  al- 
ready tried  two  other  defendants  and  con- 
victed them  on  the  same  character  of  offense 
and  on  the  testimony  of  two  certain  witness- 
es who  would  be  the  only  witnesses  against 
aiQ>^ant  In  this  case.  The  court  properly 
overruled  this  motion  qualifying  appellant's 
bill  presenting  It  by  stating:  "There  was  an 
additional  witness  Jim  Peck  in  this  case. 
The  defendant  Jess  Howell  and  Jacob  Bush 
(the  parties  against  whom  two  verdicts  of 
guilty  had  already  been  rendered]  were  con- 
victed of  running  entirely  different  places. 
They  did  not  have  anything  to  do  with  each 
other  and  were  In  different  parts  of  the  city 
of  Dallas,  Tex."  Be^des,  neither  the  bill  nor 
the  record  shows  that  either  of  the  jurors 
who  tried  the  defendants  in  other  cases  men- 
tioned were  on  the  Jury  that  tried  this  ease. 
The  court  gave  a  full,  correct,  and  apt 


charge,  submitting  for  a  flndioK  ques- 
tion that  was  properly  raised  tqr  the  law  and 
the  evidence  in  this  case.  He  gave  no  cbaixe 
on  the  subject  of  accomplices*  testlnuny. 
The  appellant  requested  a  special  charge  on 
this  subject,  submitting  the  question  ol 
whether  two  of  the  state's  witnesses  were 
accomplices,  and.  If  so,  a  conviction  could  not 
be  had  upon  thedr  testimony  without  corrob- 
oration, ete.  This  question  is  not  raised  by 
appeUant's  complaints  in  such  a  way  that  this 
court  is  required  to  review  this  question  in 
a  misdemeanor  casa  Byrd  v.  State,  151  S. 
W.  10T1«  and  authoritlea  thece  cited;  Giles 
T.  State,  148  S.  W.  820;  Oolden  r.  State,  146 
S.  W.  946,  947:  Perkins  t.  State,  144  S.  W. 
244,  246;  Ward  r.  State,  151  S.  W.  1076. 
1077.  Btcu  if  we  could  consider  the  ap- 
p^Iant*s  complaint  on  this  point,  the  evl- 
dence  called  for  no  charge  on  that  subject 
We  have  had  occasion  in  several  cases  re- 
cently  decided  to  tDvestlgate  this  questkm 
thoroughly,  and  to  decide  when  the  evidence 
raised  the  question  as  to  whether  or  not  the 
witness,  or  wUneases  wtXB  aocompUees^  It 
Is  unnecessary  to  agabi  Iwsr^  discnss  ttiis 
question  and  cite  the  authorities.  The  cases 
we  bsTe  decided  fully  discuss  tbe  point 
Holmes  T.  State,  1B6  8.W.  1172;  decided  April 
1913,  UlDter  t.  Stata^  168  S.  W.  — decided 
^rll  16,  1913,  neither  of  wUdi  eases  nave 
been  officially  reputed,  and  BoSh  States  161 
S.  W.  (KM.  The  principle  held  and  announced 
In  the  cases  cited  above,  and  many  other  cases 
of  this  court.  Is  to  this  ^ect:  Where  an  <Hr- 
flcer  or  othw  party  understands,  or  is  led 
to  believe,  that  the  violation  of  the  law  Is 
in  contemplation,  or  has  occurred,  and  takes 
steps  to  detect  that  crime  or  get  evld«i(»  by 
whl(^  the  guilty  party  may  be  punished,  such 
witness  would  not  be  an  accomplice.  He  Is 
not  an  original  party  to  bringing  about  the 
crime,  and  Is  not  guilty  of  originating  or 
Initiating  it  In  such  case  such  witness'  con- 
nection with  it  Is  after  the  inception  of  the 
crime  and  after  It  has  been  determined  upon, 
and  he  then  only  gets  into  It  as  a  detective 
or  for  the  purpose  of  arresting  and  bringing 
the  guilty  party  to  punishment  The  evi- 
dence in  this  case  shows  that  these  witnesses 
were  not  accomplices,  but  were  embraced 
within  the  principle  above  announced. 

Appellant's  only  other  charge  was  dearly 
upon  the  weight  of  the  evidence  of  certain 
witnesses  and  should  not  have  been  given. 

[4]  The  court  by  his  charge,  not  only  re- 
quired the  jury  to  believe  beyond  a  reason- 
able doubt  that  ttie  appellant  bad  made  the 
two  specific  sales  alleged  In  the  complaint 
and  Information,  but  specifically  told  them 
that  one  sale  would  not  constitute  a  retail 
malt  dealer.  The  evidence  not  only  shows 
these  two  sales  but  others,  all  along  about 
the  same  time  that  he  is  charged  with  the 
commission  of  this  offense.  This  charge  In 
this  character  of  a  mlsdaneenor  case  was 
snfflcioit  and  cwrect   Bfansfldd  r.  State. 

iReheuIng  iwndlnB. 
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17  Tex.  App.  472,  and  tbe  cases  of  GUes, 
OMea,  Peritins,  and  Ward,  above  dted.  Ap- 
pellant leqvested  no  special  chaige  on  this 
subject 

None  of  appellant^s  complaints  to  the 
chaiw  of  tbe  court  presoat  any  rererslbto 
error.  Tbs  Judgment  will  be  afflnned. 


CLIFTON  y.  STATa 
(Coait  of  Oiminal  ^  Ttess.   May  7, 

1.  Criminal  Law  (|  lOMy*)— Appeal— Bkoord 
— SnmciEHor. 

The  deniat  of  a  motion  for  a  new  trial  be- 
cause of  tbe  admlBsion  of  alleged  erroneous  evi- 
dence could  not  be  reviewed,  where  the  record 
contained  no  bills  of  exception  verifying  such 
nutttera,  and  there  was  nothing  in  the  record  to 
show  that  evidence  was  admitted,  other  than  as 
stated  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2653.  2789,  2803-2822, 
2825-2827,  2927^  2928,  2848,  3204 ;  Dec.  Dig. 

{  loeo.*] 

2.  GaxHiNAL  Law  (|  1122*)— Apfiai^-Becobd 
— BuBDEN  or  Showiko  Bbbob. 

It  was  not  shown  that  the  conrt  erred  In 
giving  a  charge  which  tended  to  emphBstze  an- 
other portion  of  tbe  charge,  where  it  did  not 
appear  how  this  conld  have  injured  accused, 
and  it  was  not  in  fact  nrged  that  it  did  injure 
him,  especially  where  the  evidence  was  not  in 
the  record,  and  did  not  accompany  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  2940-2946;  Dec.  Dig.  { 
1122.*] 

8.  Ckiminal  Law  <5  1121*)— Appsal— Rbcokd 

— suffioiknct. 

The  sufficicncj'  of  the  evidence  to  prove  ac- 
CQsed's  guilt  beyond  a  reasonable  doutjt  conld 
not  be  reviewed,  where  tbe  evidence  was  not  in 
the  record,  and  did  not  accompany  the  record. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2988,  2989;  Dae.  Dig.  I 
1121.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 

Harold  Clifton,  alias  Howard  Carrier,  was 
convicted  of  theft,  and  he  appeals.  Affirmed. 

0.  E.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  of  money,  alleged  to  be  $500 ;  hla 
punishment  being  assessed  at  two  years'  con- 
finement In  the  penitentiary. 

[1]  The  first  ground  of  the  motion  for  new 
trial  Is  to  tbe  effect  that  the  court  erred 
In  admitting  In  evidence  a  copy  of  the  tes- 
timony of  Eva  Gilmore,  given  at  the  examin- 
ing trial,  for  tbe  reason  that  same  is  and 
was  an  unsigned  copy  of  said  testimony,  and 
in  so  doing  the  d^endant  was  deprived  of 
his  right,  under  tbe  Constitution  and  taws 
of  this  state,  to  be  confronted  wltb  tbe  vrtt- 
nesses  against  him  on  the  trial  of  bis  cause ; 
and,  second,  the  court  erred  in  admitting  In 
evidence  die  testimony  of  the  witness  Eva 
Oilmore  touching  a  dvll  contract  between 
defendant  and  herself,  tbe  same  being  based 
upon  a  dvll  contract  in  writing,  and  which 


evidence  tended  to  prejudice  the  jury  against 
him.  Suffice  It  to  say,  the  record  does  not 
contain  bills  of  exception  verifying  these 
matters,  and  there  is  nothing  in  tbe  record 
to  show  evidence  was  admitted,  other  than 
as  stated  as  grounda  of  the  motion.  Of 
course,  under  these  circumstances  those  two 
grounds  of  the  motion  cannot  be  considered. 

[2]  Tbe  third  ground  le:  The  "court  erred 
in  tbe  second  paragraph  of  its  general  charge, 
on  page  5,  for  the  reason  that  the  same  tends 
to  emphasize  tbe  first  paragraph  of  said 
charge  on  page  2."  This  ground  Is  very  gen- 
eral, to  say  the  least  of  It  There  is  nothing 
pointed  out  that  would  tend  to  show  any 
error,  or  even  If  one  charge  emphasized  tbe 
other,  how  it  could  have  Injured  appellant,' 
and  in  fact  It  Is  not  urged  that  it  did  Injure 
him.  And  it  may  be  further  stated  in  this 
connection  tbe  evidence  is  not  in  tbe  record; 
nor  does  It  accompany  the  record. 

[3]  Tbe  remaining  ground  la  that  tbe  state 
failed  to  prove  beyond  a  reasonable  doubt 
that  defendant  committed  the  theft  charged. 
This  cannot  be  reviewed,  In  the  absence  of 
the  testimony.  *  • 

Tbe  judgment  is  affirmed. 


WHITMIRE  V.  STATE. 
(Court  of  Criminal  A^^s^b  of  Texas.  May  14, 

1.  FoBOEav  (I  29*)— SornonncT  or  Indict- 
icENT— Explanation  oe  Innuendo. 

An  indictment  without  extrinsic  or  innuen- 
do averments,  charging  defendant  with  passimc 
the  following  instrument:  "Hr.  Bartay  idease 
let  Jim  Whltmlre  have  the  plows  if  ne  dont 
pay  vou  I  will  Tours  Respectfully  Mr.  Sam. 
Pier' —was  insufficient  to  charge  the  olfenss 
of  passing  a  forged  instrument. 

fEd.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  II  77-81 ;  Dec  Dig.  {  29.*] 

2.  FoBOBBT  (I  44*)  —  PSossoDTiON— ■Bum- 
oiENCT  or  EVidbncs. 

Evidence,  In  a  prosecution  for  passing  a 
forged  instrument,  Mi  not  snffident  to  Bostain 

a  conviction. 


[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  II  117-121;  Dec.  Dig.  1  44.*] 

Appeal  from  District  GoTir^  Austin  County; 
Frank  8.  Roberts,  Judge. 
Jim  Wbltmlre  was  convicted  of  forgery. 

and  he  appeals.  Reversed  and  remanded. 

Duncan  A  Duncan  and  C.  G.  Erueger,  all 
of  Bellville,  for  appellant  0.  B.  Lane,  Asst 
Atty.  Gen.,  for  the  State.. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery;  his  punishment  being  assessed 
at  two  years'  confinement  In  tbe  penitentiary. 

There  are  several  very  interesting  ques- 
tions presented  for  revision  by  this  record, 
which  but  for  the  InsufiJclency  of  the  facts  to 
support  the  conviction  would  require  consld* 
eration  and  discussion.  Inasmuch,  however, 
as  the  evidence  does  not  support  the  convic- 
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Clou,  we  deem  It  nnnecessary  to  dlacoss  tliose 
legal  gaestions. 

[1]  In  a  general  way,  however,  we  would 
say  that  tbe  Indictment  we  would  regard 
as  not  being  sufficient  to  charge  the  oCFense 
of  passing  a  forged  instrument  Without 
extrinsic  or  Innuendo  averments,  appellant 
is  diarged  with  pasaing  the  following  In- 
stmment: 

"Mr.  Bartay  please  let  Jim  Whitmlre  have 
tbe  plows  if  he  dont  pay  you  I  will 

"Yours  req^ectfully        Mr.  Sam  Pier." 

There  are  no  averments  ezplanntorr  of 
this  instrument,  or  what  It  meant  We  think, 
under  the  cases  of  Womble  v.  State,  89  Tex. 
Cr.  R.  24.  44  S.  W.  827,  and  Crawford  v. 
^tate,  40  Tex.  Cr.  B.  844,  BO  8.  W.  878,  this 
is  not  snffldent  It  Is  not  the  purpose  of  the 
writer  here  to  discuss  this  matter,  further 
than  to  say,  if  it  sboold  be  thought  necessary 
to  prosecute  this  case  further,  that  an  In- 
dictment should  be  presented  with  sufficient 
explanatory  and  innuendo  averments.  This 
Indictment  would  not  be  snffldent  in  a  dvil 
case  uimn  whltdi  to  ai^  the  court  to  enter 
Judgment  in  favor  of  the  idalntlff. 

[2]  The  evidence  Is  Insufficient.  Without 
going  Into  a  repetition  or  detail  ot  the  evi- 
dence, in  substance.  It  dlsdoses  that  Bartay 
was  a  bladEsmlth,  and  ^d  work  ot  that  char- 
acter. Appellant  was  workli^  fbr  Mr.  Pier 
as  a  renter.  Mr.  Pier  had  informed  appel- 
lant that  he  could  use  certain  plows,  provided 
be  (appellant)  should  have  them  sharpened 
or  repaired  at  bis  (appellant's)  expense, 
and  requested  or  suggested  to  appellant  that 
he  carry  them  to  Mr.  Bartay  to  do  the 
work,  and  told  blm  that  Mr.  Bartay  was  a 
new  blacksmith  Just  setting  up  In  business 
In  that  neighborhood.  Appellant  proceeded 
to  Bartay's  with  these  plows.  Mr.  Pier  told 
appellant  to  Inform  Mr.  Bartay  that  If  he 
(appellant)  did  not  pay  for  the  work  on  the 
plows  that  be  (Pier)  would  do  so.  In  other 
words,  be  told  appellant  to  Inform  Mr.  Bafc- 
tay  that  he  (Pier)  would  be  responsible  for 
whatever  debt  wa?  Incurred.  In  repairing  tbo 
plows,  in  case  appellant  did  not  pay  It  Mr. 
Pier  BO  testifies,  and  so  does  defendant  Bar- 
tay says  when  appellant  came  to  him  with 
the  plows  that  be  was  informed  by  appellant 
such  was  the  condition,  but  he  objected  to 
that;  said  It  was  not  good  or  legal,  or  some- 
thing to  that  effect;  and  he  then  says  appel- 
lant pres^ted  tbe  written  document  declared 
on  in  the  Indictment  Appellant  denied  ab- , 
Bolutely  that  be  ever  saw  tbe  written  docu- 
ment or  had  anything  to  do  with  It  Pier 
testifies  be  did  not  believe  appellant  ever 
signed  or  wrote  It  It  Is  unnecessary  to  go 
Into  further  details.  There  was  some  evi- 
dence attacking  Bartay's  testimony,  but  the 
substance  of  the  case  Is  about  as  stated. 
Under  this  evidence  appellant  was  not  guilty 
of  forgery.  There  was  no  Intent  to  defraud 
anybody.    Mr.  Pier  had  authorized  him  to 


inform  Bartay  of  his  responsibllitjr  to  pay, 
in  case  appellant  did  not  pay.  The  written 
document  did  not  affect  or  change  the  re- 
sponsibility of  Mr.  Pier;  he  so  recognized  It 
and  paid  the  amount  claimed  by  Bartay. 
McCay  v.  State,  32  Tex.  Cr.  R.  233,  22  S.  W. 
974;  Knowles  v.  State,  74  S.  W.  7«7.  The 
above  is  a  brief  summary  of  the  facta. 

The  Judgmoit  is  reversed,  and  tlw  cause  la 
remanded. 


OASTENARA  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Hay  7, 
1013.) 

1.  Gbihinal  Law  (g  II6614*)— CoKinrDAnoB 
—Absence  of  Attobitet. 

Where  the  attorney  for  accused,  absent 
when  the  case  was  calletl,  appeared  before 
any  witness  was  examined,  and  tbe  only  ab- 
sent witness  appeared  before  the  trial  was  com- 
pleted and  testified,  and  accused  was  not  Injur- 
ed by  the  absence  of  tiie  attorney,  accused 
could  not  complain  that  he  was  forced  to  trial 
during  the  absence  of  his  attorney. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  ||  8114r^l23;   Dec.  Dig.  i 

ii6ei,4.*] 

2.  WiTNBSSBa    (I   48*)  —  COMFRXHOT  —  OON- 

viCTioN  or  Felony. 

One  Jointly  Indicted  with  accused  and  first 
tried  and  convicted  of  the  felony  charged  la 
not  a  competent  witness  for  accused. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  10&-115;  Dec.  Dig.  {  48.*] 

3.  Cbiuinai.  Law  (i  424*)  — CrxDiNQB— Ao- 

IMSSIBUJTT. 

Where  one  Jointly  Indicted  with  accnsed 
was  first  tried  and  convicted  of  the  felony 
charged,  statements  made  by  him  to  tlilrd  per- 
sons about  tbe  crime  were  inadmissible  in  be- 
half of  accosed. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  H  1002-1010;  Dec.  Dig.  | 
424.*] 

4.  Cbiuinai.  Law  (I  846*)— Bvidkitcb-^Aih 
UIS8IBILITT. 

A  witness,  who  testified  to  seeing  aocosed 
and  a  third  person  together  at  a  named  place, 
could,  to  fix  the  time,  state  that  he  saw  them 
the  night  before  he  leained  of  the  crime 
charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  786;  Dec.  Dig.  |  346.*] 

5.  Cbiminal  Law  (f  10&7*)  —  Appkax.— Bb- 
viEw— Statement  or  Facts. 

In  the  absence  of  a  statement  of  facta,  tlia 
insufficiency  of  the  evidence  to  sostaln  tbe  con- 
viction cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2862,  2864,  2926,  293^ 
203^  2930,  2041,  2042,  2947;  Dec  Dig.  i 
1097.*! 

Appeal  from  District  Court  Victoria  Ooim- 
ty ;  C,  F.  Carsner,  Special  Judge. 

Carlos  Castenara  was  convicted  of  bnr|^ 
ry,  and  he  appeals.  Affirmed. 

O.  B.  Lane^  Aaat  Atty.  Gan.,  for  llie  Btattk 

HARPSR,  J.  Appellant  with  one  W.  B. 
Barton,  was  Jointly  indicted,  charged  vriOt 
burglary.  A  severance  was  had,  and  when 
tried  appelant  was  adjudged  guilty,  and  Us 
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pnnlduiieiit  aawand  at  flight  fnan'  conflne- 
meit  In  the  state  penitentiary. 

[1]  In  bUl  of  exceptions  Na  1  appellant 
comidalns  that  he  was  forced  to  tiial  daring 
the  absence  of  his  attorney.  From  the  bill 
it  appears  that  the  case  had  been  postpcmed 
on  sereral  occasions  at  the  request  of  bis 
attorney.  When  the  case  was  finally  set  for 
a  day  certain,  and  his  attorney  notified,  and 
whUe  his  attorney  was  not  present  when  an 
annonncement  was  made,  yet  the  only  ab- 
B^t  witness  an)eared  before  the  trial  was 
completed,  and  testified  in  the  case;  and  It 
further  an>ears  that  his  attinmey  did  put  In 
his  appearance  before  any  witness  was  ex- 
amlned,  and  as  ecplained  in  the  bill  no  in- 
jury could  twve  or  did  resnlt  to  appellant, 
and  the  UIl  presents  no  error. 

Bill  No.  2  complains  of  the  action  of  the 
court  In  refnslDg  to  permit  defendant  to 
prore  by  his  witness  Ben  Quesada  the  habits 
of  the  Mexican  people  about  men  and  women 
all  sleesdng  in  the  same  room.  As  qoalifled 
by  the  court  this  could  not,  under  the  drcnm- 
stances  of  this  case,  have  been  a  material 
inquiry. 

[2,  S]  By  another  bill  It  Is  made  to  appear 
that  appelUtnfs  codefendant,  W.  B.  Barton, 
had  been  first  tried  and  nmricted.  Under 
such  drcumstances  he  would  not  be  a  com- 
petent witness  for  defendant,  and  as  he  In 
law  was  not  permitted  to  testify,  what  he 
stated  to  othera  about  the  alleged  burglary 
would  not  be  admissible.  Bis  evidoioe  could 
not  be  gottoB  before  the  Jury  In  this  indirect 
way. 

[4]  In  the  only  other  bill  in  the  record 
complaint  is  made  that  the  witness  Amado 
Anganor  was  permitted  to  testify  timt  he 
lieard  of  the  alleged  bori^air  one  morning, 
and  that  the  nl^t  before  he  had  seen  a.vpe\- 
lant  and  his  codefendant  together  at  11 :30 
o'doek  at  a  named  place.  As  fixing  the  time 
When  he  had  seen  appellant  and  Barton  to- 
gether Bt  the  named  place,  It  was  permissible 
for  the  witness  to  state  It  was  the  nig^t  be- 
fore he  learned  of  the  burglary. 

[I]  In  the  motion  tor  a  new  trial  there  la 
no  complaint  of  the  chai^  of  the  court,  and 
fb»  foiij  ground  states  that  the  eridence  is 
insufficient  to  sustain  the  conrictlon.  In  the 
absence  of  a  statement  of  facts,  we  cannot 
pass  on  ttds  question. 

The  judgment  is  affirmed. 


JOHNSON  T.  STATB. 

(Gonrt  of  Criminal  Appeals  of  Texas.   May  T, 

1913.) 

1.  Ckikiitai.  Law  (i  594*)— Cohtirdakcb— 
Absbhcb  or  Witnesses. 

The  court  did  not  err,  on  the  day  of  a 
criminal  trial,  In  refuslnr  accnsed  tine  to  In- 
fonn  her  attorney,  wbo  bad  Jaat  been  employ- 
ed, to  get  a  witness,  who  would  have  testified 
that  she  and  accused  were  together  shortbr  be- 
fore the  alleged  commission  of  the  offense, 
bat  whose  attendance  accused  bad  made  no  ef- 


fort to  secure,  dnce  If  this  testimony  was  true 
accused  knew  as  much  about  it  as  the  witness, 
and  did  not  need  to  employ  a  lawyer  before 
securing  the  witness' 'attendance. 

[Ed.  Note.— For  other  cases,  see  Orfminal 
Law,  Cent  Dig.  H  1321,  1322,  1832;  Dec.  Dig. 
I  8W.*1 

2.  CannNAi.  Law  (S  945*)  —  New  Tbiai.  — 
NxwLT  DiscoTEBED  Evidence. 

A  new  trial  for  theft  from  the  person 
wonld  not  be  granted  for  newly  discovered  evi- 
dence consisting  of  the  testimony  of  a  witness 
that  she  and  accused  left  a  moving  picture 
show  together  on  the  evening  of  the  crime, 
where  it  appeared  that  they  had  separated  be- 
fore the  occurrence  of  the  offense. 

£Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2824r^827,  2830;  Dec  Dig. 

3.  LaBCBNT  (I  55*)— BVIDBNCE— Stttficienct. 

Evidence,  on  a  trial  for  theft  from  the  per- 
son, that  the  prosecuting  witness  felt  some- 
thing brush  aMnst  bis  person,  and  upon  feel- 
ing ascertained  that  his  pocketbook  nsd  been 
taken,  that  accused  ran  away,  and  was  dies- 
ed  by  the  prosecuting  witness  and  arrested  by 
officers,  who  were  called,  and  that  moa  tiie 
following  morning  the  iraclcetbook  was  found  In 
a  private  Indosnre  near  the  point  where  ac- 
cused was  arrested,  was  snffldent  to  snatain 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  Si  152,  164,  165,  167-160;  Dec. 
Dig.  S  66.*J 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  W.  S.  Anderson,  Judge. 

Cora  Johnson  was  convicted  of  theft  from 
the  person,  and  she  appeals.  Affirmed. 

a  El  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  O.  J.  Appelhint  was  convlctt 
ed  of  theft  from  the  person ;  her  punishment 
being  assessed  at  two  years'  confluemeut  in 
the  penitentiary. 

[1]  There  are  no  bills  of  exception  In  the 
record.  Three  grounds  are  set  np  in  the 
motion  for  new  trial:  First,  the  evidence  Is 
not  sufficient  to  Justify  the  conviction;  sec- 
ond, the  court  erred  In  refusing  the  defend- 
ant time,  on  day  of  trial,  to  inform  her  at- 
torney, who  had  just  been  employed,  to  get 
a  witness  that  was  material  to  her  defense; 
and  third,  since  the  trial  of  this  cause  she 
has  discovered  new  testimony,  which  she 
was  uiuLble  to  secure  before,  for  the  reason 
she  had  no  attorney  to  locate  the  witness 
whose  affidavit  la  hereto  attached  and  made 
a  part  of  the  motion.  Attached  to  this  mo- 
tion Is  the  affidavit  of  appellant,  to  the 
effect  that  the  evidence  of  Lillie  Hill  could 
not  be  obtained,  as  she  did  not  know  where 
she  lived,  and  had  no  attorney  to  search  for 
or  locate  her.  She  states  that  the  testimony 
of  such  witness  la  material.  This  Is  the  en- 
tire affidavit  LUUe  Hill  filed  an  affidavit 
In  which  she  states  that  on  the  night  that 
Cora  Johnson  was  arrested  "I  and  Cora  left 
the  moving  picture  show  on  Commerce  street 
and  came  down  Travis  until  we  got  to  Main 
avenue,  and  I  left  Cora.  She  went  north  on 
Main  avenue,  and  I  went  south  towards 
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Houaton  atreet,  and  I  did  not  see  her  any 
more.  And  the  next  morning  I  heard  tbat 
she  had  been  arreated,  charged  with  vagran- 
cy. This  was  on  the  night  of  the  27th  of 
October,  1912."  This  Is  her  enUre  affidavit 
All  of  the  facts  that  Llllle  Hill  set  out  In 
her  affidavit  were  known  to  appellant  before 
the  trial,  and  there  was  no  effort  made  to 
secure  her  attendance  at  the  trial.  It  Is 
not  necessary  for  her  to  employ  a  lawyer  in 
order  that  she  might  ascertain  what  Lillle 
Hill  states.  If  UlUe  HiU  Is  swearing  the 
truth,  appellant  knew  as  much  about  it  as 
did  LlUle  Hill,  and  It  was  not  necessary  for 
her  to  have  an  attorney  to  Inform  her  of 
a  fact  that  she  already  knew.  Viewed  in  the 
light  of  the  record,  there  is  nothing  In  that 
part  of  the  motion.  None  of  these  matters 
were  excepted  to  at  the  time  of  trial,  and 
are  only  brought  forward  In  Oifi  motion  for 
new  trial. 

[2]  The  alleged  newly  discovered  evidence 
is  not  Huch  as  comes  within  any  rule  laid 
down  by  the  statute  or  our  criminal  juris- 
prudence. It  Is  not  such  evidence  as  could 
have  possibly  affected  her  trial.  Taking 
Ullie  Hill's  testimony  as  true,  she  separated 
from  appellant  before  the  occurrence  of  the 
alleged  offense,  to  wit,  the  taking  from  the 
person  of  Irwin  M.  Smith  biB  pocketbook  and 
money. 

[1]  We  are  of  the  opinion  that  the  evi- 
dence is  sufficient  to  justify  this  conviction. 
In  brief  and  substantially  the  statement  of 
facts  dlsdoses  tliat  Smith,  the  alleged  owner 
of  the  property  taken,  was  walking  along 
the  street  near  where  there  seems  to  have 
been  a  crowd;  at  least  It  was  during  some 
sort  of  a  carnival  or  exhibition  In  San  An- 
tonio that  brought  about  quite  a  gathering 
of  people,  and  the  band  was  just  emerging 
from  the  street  car  as  Smith  passed  that 
Immediate  section.  He  felt  something  brush 
against  his  person,  and  felt  and  ascertained 
that  his  pocketbook  had  been  taken  from  his 
hip  pocket,  containing  $61  and  some  cents. 
Appellant  ran  away  and  was  chased  by 
Sndth,  and  finally  officers  were  called,  and 
she  was  arrested  and  carried  to  the  police 
headquarters.  She  did  not  have  the  pocket- 
book  when  examined  at  police  headquarters, 
but  early  the  next  qiomlng  toefore  day,  at 
the  point  where  she  was  arrested,  search 
was  made  for  the  pocketbook,  and  it  was 
found  where  she  had  thrown  it  into  a  pri- 
vate incloaure.  The  evidence,  though  circum- 
stantial, la  conTintdug  of  the  fact  that  ap- 
pellant got  Uie  pocketbook,  and  when  the 
offlc«B  ran  upon  and  arrested  her  she  dis- 
carded it  by  throwing  it  over  Into  nearby 
premises.  The  evidence  meets  fairly  and 
cogently  the  rule  of  circomstantlal  evidence, 
and  excludes  every  other  reasonable  hy- 
pothesis, except  the  fact  that  she  obtained 
Smith's  pocketbook  and  placed  It  where  It 
was  found.  The  evidence  la  also  sufficiently 
convincing  to  show  that  no  one  else  got  it 


except  appelant,  and  in  fact  the  evldenoe 
would  delude  the  idea  that  any  one  else 
except  appellant  conveyed  the  pocketbook  to 
the  point  where  it  was  found.  She  denied 
taking  the  pocketbook  from  the  person  of 
Smith.  The  Jury  was  anthorlzed  to  believe 
that  she  did,  and  the  fects  an  sufficient  to 
support  their  finding. 
■'Rta  Jadgmoit  Is  affirmed. 


LYNCH  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Hay  14, 

1913.) 

1.  LAKCENT   (I  62*>— CONBEHT— EVIDEHCE. 

Where  there  ii  poaitiTe,  affirmative  Uati- 
mony  to  be  had  as  to  want  of  consent  to  tbe 
theft  from  the  person,  that  fact  cannot  be 
shown  by  circumstantial  evidence;  but  it  can 
be  ao  shown  where  there  Is  no  poslttTe  evi- 
dence available. 

[Ed.  Note.— For  other  cases,  see  Laxcoiy. 
Gent.  Dig.  ||  IfiS,  162;  Dec  Dig.  S  62.*] 

2.  Cboonal  Law  d  1120*)  —  Apfkai. — A»- 

BIOWMENT— WAIVB»— iNBrBDOnON. 

An  assignment  of  error  in  not  giving  re- 
quested Instructions  Nos.  1,  2,  3,  etc.,  is  not 
sufficient  to  authorise  their  consideration  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  29M-2964;  Dec  Dig.  1 
1129.*] 

Appeal  from  CoUin  Connty  Court;  H.  Lt 
Davis,  Judge. 

Scott  Lynch  was  convieted  of  tbeft,  and  bo 
appeals.  Affirmed. 

C  B.  Lan^  Aast  Atty.  Gen^  for  the  States 

DAVIDSON,  P.  J.  This  Is  a  companion 
case  to  No.  2,38S,  Wilson  v.  State,  156  S.  W. 
204,  recently  affirmed  by  this  court  There- 
Is  only  one  bill  of  exceptions  presented  that 
can  be  considered.  All  the  other  bills  are 
not  signed  or  approved  by  the  trial  judge. 
The  MU  s^ned  by  the  trial  judge  recites  that 
after  argument  had  closed,  and  before  the 
charge  had  been  given  the  jury,  appellant 
presoited  a  motion  to  dismiss  the  case,  be- 
cause the  evldaioe  would  not  show  that  any 
cotton  was  lost,  and  because  the  offense  If 
any,  was  committed  in  Dallas  county,  and 
the  court  overruled  the  motion.  Thereupon 
defendant  presented  another  motion  to  dis- 
miss, because  the  state  had  not  proved  hy 
any  testimony  that  any  cotton  was  takm 
from  the  possession  of  Jim  Lewis,  the  prose- 
cuting witness ;  that  if  any  cotton  was  tak- 
en from  the  possession  of  Jim  Lewis,  the 
alleged  owner,  that  the  evidence  did  not 
show  It  was  taken  without  his  consent  Tb&a 
follows  this  language:  "Said  motion  is  In 
words  and  figures  as  follows,**  but  the  mo- 
tion is  not  included  In  the  UIl  of  ezc^ 
tlons;  but;  perhaps,  that  would  be  immate- 
rial, as  it  is  in  the  record.  Again,  the  Mil 
recites  that  in  snpport  of  the  motion  to  dis- 
miss appellant  offered  the  entire  testimony 
of  Jim  Lewis,  the  alleged  owner,  taken  at  a 
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fonn»  term  of  the  court  In  the  trial  ot 
John  Wilson,  a  companion  case,  which,  had 
already  been  read  in  evidmce,  and  which  Is 
in  the  record.  This  blil  redtee,  "The  said 
testimony  of  Jim  Lewis  is  as  follows;"  bat 
the  testimony  Is  not  Incoriwrated  In  the  bill 
of  exceptions.  Under  the  rules  prescribed 
by  the  Supreme  Court,  It  seems  this  would 
not  be  sufficient;  that  where  a  bill  of  excep- 
tions calls  for  the  Insertion  of  an  instru- 
ment it  must  be  Inserted  in  the  bilL  How- 
ever, the  evideuce  of  Lewis  will  be  looked  to 
anyway.  The  bill  further  recites:  "There- 
upon the  court  suggested  that  the  state  had 
proved  want  of  consent  by  the  defendant, 
and  counsel  for  the  defendant  suggested  to 
the  court  that  it  would  not  be  competent  to 
prove  this  by  the  defendant,  because  the 
state  has  to  prove  the  corpus  delicti,  and  the 
defendant  is  not  required  to  take  the  stand 
until  the  state  has  proven  the  corpus  dellctL 
ThoreuiMu  the  court  stated  that,  the  defend* 
ant  having  testified  that  Lewis  did  not  give 
his  consent  for  him  to  take  the  cotton,  the 
jury  can  look  to  any  evidence  In  the  case, 
whether  offered  by  the  state  or  the  defend- 
ant In  determining  any  Issue;  and  the  court 
thereupon  announced  that  he  would  overrule 
the  motion.  Thereupon  counsel  for  the  de- 
fendant announced  that  be  desired  to  em- 
brace In  his  bill  of  exceptions  the  entire  tes- 
timony of  Jim  Lewte,  and  the  court  stated 
that  be  would  permit  this."  "The  bUl  is 
allowed  with  the  qoallflcatlon  that  this  bill 
was  approved  on  May  2,  1912.  The  court 
adjourned  on  the  13th  of  April,  1912." 

[1]'  Taking  this  bill  as  a  whole,  it  does  not 
present  any  error.  Lewis,  the  alleged  own- 
er, did  not  testify  In  terms  that  be  did  not 
give  consent  The  facts  show  that  he  was 
prosecuting  the  case,  and  bad  taken  many 
st^  to  Investigate  the  theft,  and  found  bis 
cotton  and  identified  it,  etc.  He  was  not 
present  at  the  term,  being  at  Mineral  Wells 
sick;  therefore  It  was  agreed  to  use  his  tes- 
timony given  In  the  trial  of  John  Wilson. 
Where  positive,  affirmative  testimony  can  be 
shown  in  regard  to  want  ot  cons^t,  this 
may  be  done,  and  it  cannot  be  shown  by  cir- 
cumstantial evidence.  Where  positive  evi- 
dence on  want  of  consent  cannot  be  obtained, 
then  circumstantial  evidence  may  be  used; 
but  in  this  case,  however,  we  are  of  (pinion 
those  matters  amount  to  no  practical  value, 
because  defendant  teetlfled  positively  upon 
the  witness  stand  that  he  did  not  have  the 
consent  ot  Lewis  to  take  his  cotton.  He  de- 
nied also  having  taken  the  cotton.  We  think 
the  evidence  Is  eufflclent  to  comply  with  the 
most  rigid  rale  In  regard  to  this  matter,  and 
shows  that  appellant,  If  he  took  the  cotton, 
did  not  take  it  with  the  consent  of  Lewis. 
He  affirmatively  shows  this  tact,  and  all 
the  circumstances  and  the  evidence  shows 
satisfoctortly  that  he  did  not  have  such  con- 
snt  This,  in  view  of  the  fact  that  Liewls 
so  testified,  we  think,  makes  out  sufficient 


evidence  on  this  pn^KMdtlon.  The  other  bills 
are  not  considered,  because  not  approved  by 

the  court 

[2]  Appellant  asked  some  special  instruc- 
tions, which  were  refused.  In  the  motion 
for  new  trial  he  says  the  court  erred  In  not 
giving  his  requested  instructions  Nos.  1,  2, 
3,  including  the  entire  number.  This  is  the 
only  way  that  matter  Is  presented.  This  Is 
not  sufficient  to  authorize  consideration,  but 
In  any  event  we  are  of  opinion  that  the 
court  sufficiently  charged  the  law  applicable 
to  the  facta  The  charges  requested  by  ap- 
pellant presented  the  matters  already  charg- 
ed upon  in  different  forms.  There  is  no  er- 
ror, we  think,  anyway  In  refusing  the  re-, 
quested  instructions.  The  evidence  In  the 
Wilson  Case,  companion  to  this  cas^  was 
held  sufficient  to  authorize  the  conviction, 
and  a  review  of  the  testimony  In  this  case  is 
sufficient,  we  think,  to  show  that  the  Jury 
was  Justified  In  reaching  the  conclusion  they 
did  that  appellant  was  guilt?  of  the  theft  of 
cotton,  ae  alleged  In  the  information. 

Finding  no  reversible  error  in  the  record, 
the  Judgmoit  Is  affirmed. 


JACKSON  V.  8TATKL 

(Court  of  Criminal  Appeals  of  Texas.  April 
SO,  1918.    On  Motion  for  Rehearing, 
May  28,  1913.) 

1.  Cbiicnal  Law  (|  1097*)— NscxBmiT  or 

STATEMKNT  of  FaOIS— iHSTBUOnOHB. 

Assignments  of  error  as  to  charges  on  the 
issue  of  aggravated  assault  and  the  Insufficiency 
of  the  evidence  to  support  tiie  conviction  can- 
not be  considered.  In  the  absenee  of  a  state- 
ment of  (acts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2862,  2864,  2926,  2934. 
2038,  29S9,  2041,  2942,  2947;   Dec.  Dig.  | 

On  Motion  for  Behearlng. 

2,  Cbiminal  Law  1077*)— Tbakscioft  ow 

EVIDENCX  —  INABILITI  TO  PaT  —  DUTT  OF 
COUBT  TO  ObDBK. 

Act  32d  Leg.  p.  268,  |  14,  providing  that 
in  all  cases  where  the  court  1b  required  to  and 
does  appoint  an  attorney  to  represent  the  de- 
fendant la  criminal  action  the  official  reporter 
shftll  be  required  to  furnish  the  attorney  for 
said  defendant,  If  convicted,  and  where  an  ap- 
peal is  prosecnted.  with  a  transcript  of  his 
notes,  as  provided  in  section  S,  for  which  serv- 
ice the  state  of  Texas  shall  pay,  etc,  when 
construed  with  section  8,  does  not  authorize 
the  furnishing  of  a  transcript  of  the  evidence 
to  an  accused  who  was  represented  by  employ- 
ed counseL 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  2718,  2710;  Dec  Dig.  f 
1077.*) 

8.  Cbihinal  Law  (S  1186*)— Txarscbift  or 
bvidincb  —  fubmishxhq  or  iltabilitt  to 
Pat. 

Where,  on  accused's  affidavit  of  inability 
to  pay,  the  court  rightfully  refused  a  free  tran- 
script because  be  was  represented  by  employed 
counsel,  and  there  was  no  attempt  to  make  up 
a  statement  of  facts  from  memory  of  the  evi- 
dence, and  QO  attempt  to  show  why  a  state- 
ment of  facts  was  not  made  up  by  counsel,  nor 
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any  ibowinK  tbat  the;  were  nnable  to  do  sck  it 
cannot  be  beld  tbat  accaeed  was  deprived  o2  a 
atatement  of  facta  throngh  no  fault  on  hia  part 
[Ed.  Note.— For  .  odier  caae*.  see  Criminal 
Law.  Cent.  Dig.  ||  8215-821S,  ffiE21,  8230;  Dec 
Dig.  I  1186.*] 

Appeal  £rom  District  Oonrt,  Jasper  Goon- 
tji  W.  B.  Powell,  Judges 

Cbarley  Jadcson  was  convicted  of  assatilt 
wltb  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Blake  &  WllllaiQS  and  J.  J.  Lee,  all  of 
Jasper,  for  appellant  C.  B.  Lane^  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convlrt- 
ed  of  assault  with  Intent  to  murder;  bis 
punishment  being  assessed  at  three  years' 
confinement  In  the  penitentiary. 

II J  The  contentions  of  appellant  In  the  mo- 
tion for  new  trial,  as  well  as  his  assign- 
ments of  error,  are  all  based  upon  the  fail- 
ure of  the  court  to  cliarge  the  issue  of  ag- 
gravated assault,  and  the  insufficiency  of 
the  evidence  to  support  the  conviction.  These 
matters  cannot  be  considered.  In  the  absence 
of  the  statement  of  facts.  Appellant  has 
filed  a  brief,  In  which  it  is  contended  Che 
evidence  suggested  the  issues  he  assigns  as 
error,  and  refers  to  the  evidence  In  supiwrt 
of  bis  contention.  In  the  absence  of  the  evi- 
dence, this  court  is  not  In  position  to  review 
the  questions  presented. 

The  Judgment  therefore  wlU  be  affirmed. 

On  Motion  for  Rehearing. 

[2, 1]  At  a  former  day  of  the  t^Fm  the 
judgment  herein  was  affirmed;  the  state- 
ment of  facts  not  being  included  in  the  rec- 
ord. Appellant  files  a  motion  for  rehearing, 
claiming  he  was  deprived  of  a  statement  of 
facts,  and  therefore  the  Judgment  should  be 
reversed.  Court  adjourned  on  the  4th  of  Jan- 
uary. .On  the  1st  of  March  an  order  was 
granted,  extending  the  time  of  flUng  state- 
ment 30  days.  The  affidavit  was  made  by  ap- 
I>ellaut  of  his  inability  to  pay  for  the  state- 
ment of  facts,  requesting  an  order  of  the 
court  compelling  the  stenographer  to  file  a 
transcript  of  the  evidence  with  the  clerk. 
This  was  refused,  because  the  court  says  ap- 
pellant had  employed  counsel,  and  they  should 
look  after  tbat  matter.  Of  course,  counsel 
are  not  required  to  pay  stenographers'  costs 
out  of  their  fee.  The  court  held  that  this 
state  of  facts  did  not  require  him  to  enter  an 
order  requiring  the  8ten<«rapber  to  make 
out  a  statement  of  fkcts  under  the  pauper's 
affidavit 

We  are  of  opinion  the  court  was  not  in 
error.  Section  S  of  the  act  of  the  Thirty- 
Second  Legislature,  page  264,  provides  that 
when  an  appeal  from  a  Judgment  is  perfect- 
ed the  official  shorthand  reporter  shall  tran- 
scril>e  the  testimony  and  otber  proceedings 
recorded  by  him  in  the  case  in  the  form  of 
questions  and  answers,  certifying  tbat  soota 


transcript  is  true  and  correct,  and  file  aania 
In  the  office  of  the  clerk  of  the  court  within 
such  reasonable  time  as  may  be  fixed  by 
written  order  of  the  court  This  transcript 
shall  be  made  In  dnpUcate,  for  wbidi  the 
stenographer  shall  be  paid  the  sum  of  15 
cents  per  100  words  for  the  original  cow, 
and  no  diarge  for  the  duplicate,  the  feea 
to  be.  paid  by  the  party  ordering  same  on 
delivery,  and  the  amount  paid  shall  be  taxed 
as  costs.  Section  14  of  the  same  act  provides 
in  f^ony  cases  the  stenographer  aball  keep 
an  accurate  record  of  the  proceedings  of 
the  trial  as  provided  for  in  civil  cases,  and 
should  an  appeal  be  prosecuted  In  any  Judg- 
ment of  conviction,  whenever  the  state  and 
defendant  cannot  agree  as  to  tbe  testimony 
of  any  witness,  then  in  such  event  so  much 
of  tbe  transcript  of  the  offifdal  shorthand  re- 
porter's report  with  reference  to. the  disputed 
fact  or  fscts  shall  be  inserted  in  the  state- 
ment of  tacts  as  may  be  necessary  to  show 
what  tbe  witness  testified  In  regard  to  tbe 
matter,  and  shall  constitute  a  part  of  tha 
statement  of  facts,  and  same  shall  spplj  also 
to  tbe  preparation  of  bllla  ct  exception,  ete., 
provided  tbat  in  all  cases  where  die  court  la 
required  to  and  does  appoint  an  attorney  to 
represent  the  defendant  in  criminal  action 
that  the  official  shorthand  reporter  shall  ha 
required  to  furnish  the  attorney  for  said  de- 
fendant, If  ooDTlcted,  and  where  an  appeal 
Is  prosecuted,  with  a  transcript  of  his  notes, 
as  inrovlded  In  section  5  of  this  act,  for  which 
said  service  be  shall  be  paid  by  the  state  of 
Texas,  upon  certificate  of  Uie  district  Judges 
one-half  of  the  rate  provided  tm  in  dvU 
cases.  It  would  seem,  under  the  proviso 
above  mentioned,  that  the  Legislature  I«o> 
vlded  that  when  an  attorney  haa  bem  ap- 
pointed to  r^ffesent  tbe  accused  in  a  criminal 
case  tbe  court  is  required  to  order  the  stenoff- 
raph^  to  famish  a  statement  of  facts.  Ap- 
pellant was  represented  by  employed  connseL 
We  are  of  the  opinion  this  showing  Is  not  snf- 
fldoit  under  the  previous  rulings  of  this  court 
construing  this  part  of  the  statute  when 
looked  to  ha  the  light  of  section  8  of  the 
act  Bazzanno  v.  State,  62  Tex.  Cr.  R.  47, 
136  S.  W.  257;  Peddy  v.  State,  63  Tex.  Cr. 
R.  483,  140  S.  W.  229.  There  was  no  at- 
tempt on  the  part  of  appellant,  to  make  up 
a  statement  of  facts  from  their  memory  of 
the  evidence.  In  fact,  there  was  no  at- 
tempt to  have  a  statement  of  facts,  except 
the  request  of  counsel  to  compel  tbe  stenog- 
rapher to  write  ont  on&  There  is  no  at- 
tempt to  show  why  a  statement  of  facts  was 
not  made  up  by  counsel;  nor  Is  there  any 
showing  that  they  were  nnable  to  do  so. 
We  are  of  opinion  we  would  not  be  Justified 
in  holding  that  under  tbe  showing  tbe  appe- 
lant was  deprived  of  a  statement  of  facts 
through  no  fault  on  his  part  Before  a  re- 
versal can  be  demanded  for  this  reascm, 
there  should  be  some  showing  of  the  in. 
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abOtty  of  appelliLat  to  aaeoiB  a  rtatammt  of 
fftctB  otlurwlae  than  bf  ttaafllj  a  reqaeat  of 
tbe  conrt  to  eomx^  the  stawsrapher  to  fll« 
inch  statement  So  &t  aa  the  abowlnc  made 
la  conomnd.  appeUant  may  have  beea  able 
to  have  had  the  ertdeaee  In  the  record. 

The  motion  for  rehearing  la  therefore  over- 
mled. 


WILSON  T.  STATS. 
^3owt  of  Oriminal  ^^^^      Teua.   ICay  7, 

1.  HoiaciDB  3  276*)— QuaarxoETB  voa  Jubt 

— SSLF-DEIXKaE. 

On  a  trial  for  murder,  where  accused 
claimed  that  he  mietook  deceaaed  for  bis  broth- 
er A.,  with  whom  he  bad  had  trouble  and  for 
whom  be  had  been  warned  to  look  out  aa  he 
was  armed  and  likely  to  kill  him,  accused's 
testimony  that  as  deceased  came  towards  bim 
he  shifted  his  hat  from  hU  right  to  his  left 
band,  that  be  was  looking  accused  straight  in 
the  face  with  his  eyes  glaring  and  walking 
rapidly,  and  that  as  he  came  rushing  towards 
accused  be  made  a  motion  back  with  bis  right 
hand,  whereupon  accused  fired,  was  tofflcient 
to  raise  tbe  issue  of  seU-d^ense,  If  accused  in 
fact  thought  tbe  person  approaching  was  A., 
but  not  if  be  knew  that  it  ma  A.'s  brother. 

[Ed.  Note.— For  other  caaea,  see  Homidde, 
GmL  Dig-  I  B68;  Dee.  Dig.  |  a7&*] 

2.  Cbwihai.  Lav  (t  418*>— Btidircx  —  Bx- 
cux^PATOBT  GncnuBTAsraia  SuBaQUiiiT  to 
Gbiub. 

On  a  trial  for  homidde^  when  aocaaed 
claimed  that  he  mistook  deoesoed  for  A.,  with 
whom  he  had  bad  trouble  and  for  whom  he  bad 
been  warned  to  look  ont  as  he  was  armed  and 
likely  to  kill  him,  where  tbe  evidence  as  to  de- 
ceased's acts  and  coadnct  ma  sufficient  to 
raise  tbe  issue  of  eelf-d^ense  if  accused  in  fact 
believed  that  he  was  A,  and  where  the  state 
sought  to  show  that  accused  was  acquainted 
with  deceased  and  A  and  could  not  have  been 
and  waa  not  mistf^en,  it  was  error  to  ezclnde 
proof  as  to  accused's  acts,  words,  and  conduct 
upon  first  teaming,  as  he  claimed,  that  the  per- 
son killed  was  not  A,  wbidi  tended  to  support 
his  ebum  that  he  waa  mistaken  aa  to  deceased's 
Identity,  bnt  other  conretaations.  after  he  bad 
been  Informed  that  tbe  person  killed  waa  not 
A.  and  had  time  to  reflect,  were  pn^erly  ez- 
dnded. 

[Ed.  Note.— For  other  caaea.  see  Oriminal 
Law,  Oent.  Dig.  U  928-035;  Dec  Dig.  $  413.*] 

3.  HOUOim  187*)— BVIDBNCB— Ohabaotbb 
or  Fabtieb. 

On  a  trial  for  homicide,  where  accused 
daimed  that  he  mistook  deceased  for  A,  with 
whom  be  had  had  troable  and  for  whom  he 
had  been  warned  to  look  ont  as  he  was  armed 
and  likely  to  kill  him,  the  state  was  properly 
permitted  to  prove  that  A's  reputation  as  a 
I>eaceable  law-abiding  citlsen  was  good. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  iS  890,  390^ ;  DecTDig.  |  187.*] 

4.  HOHICIDB  3  IBS*)— Bvidbncb—Ghabaoteb 
OF  PanxBs. 

On  a  trial  for  homicide,  where  accused 
claimed  that  be  mistook  deoeiwed  for  A,  with 
whom  he  had  bad  trouble  and  for  whom  he  had 
been  warned  to  loc^  out  as  be  was  armed  and 
likely  to  kill  bim,  and  where  accnsed  had  not 
attacked  deceased's  reputation,  daimed  that  de- 
ceased had  made  any  threats,  nor  stated  that 


he  feared  or  bad  reaatm  to  fear  that  deceased 
would  harm  him,  and  did  testify  that  he  woald 
not  have  shot  If  he  had  known  tbat  it  was  not 
A,  it  was  error  to  admit  evidence  of  deceased's 
good  reputation  as  a  peaceable  lawabiding  dti- 
sen. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  H  391-397;  DecTDig.  S  ISa*] 

6.  HOHICIDB    (S  290*}— iNBTBUOnOHB— Mah- 
BLAUOHTBB— APPLICAB  ILITT  TO  ISSUCS. 

On  a  trial  for  hmnidde,  where  aocnsed  claim- 
ed that  be  mistook  deceased  for  A,  who  had  as- 
saulted his  daughter,  an  instrucdon  on  man- 
slaagbter,  that  tbe  act  must  be  directly  caused 
by  tbe  passion  arising  ont  of  the  provoeatioi, 
and  tbat  it  was  not  enough  that  the  mind  waa 
merely  agitated  by  the  passion  arising  from 
some  other  provocation  "or  a  provocation  giv- 
en by  some  other  iwrson  than  the  party  killed," 
was  inapplicable  and  should  not  have  been 
given. 

[Bd.  Note.— For  other  cases,  see  Homidde. 
Cent  Dig.  S{  606-609;  Dec  Dig.  |  29fi.*] 

&  Homicide  <{  l7*)--GaooiiDa  ov  Bxcusb  ob 

Justification. 

Where  accused  shot  deceased  believing  that 
he  was  A,  be  was  entitled  to  aU  the  defenses 
to  which  be  would  have  been  entitled  if  the  par- 
son shot  had  in  fact  been  A. 

IBd.  Note^For  other  casea.  see  Honddde, 
Cent  Dig.  I  28;  Dec  DigTflV.*] 

7.  HoiQOiDB  d  300*)— IiTSTBucnoHa— Sblf- 
Dsfbhsb. 

On  a  trial  for  homidde,  where  accused 
claimed  tbat  he  mistook  deceased  for  A.,  with 
whom  be  had  had  trouble  and  for  whom  he  had 
been  warned  to  look  out  as  be  was  armed  and 
likely  to  kill  bim,  and  where  the  evidence  as  to 
decease's  conduct  at  tbe  time  of  the  homicide 
was  sufficient  to  raise  tbe  Issue  of  sdf-defense 
If  accused  in  fact  believed  that  it  waa  A.,  an 
instruction,  that  homidde  was  justifiable  when 
committed  in  necessary  self-defense,  that  tbia 
occurred  when  one  was  attacked  in  sndi  man- 
n«r  as  to  produce  a  reasonable  apprehension  of 
death  or  serious  iTodily  injury  or  where  it  rea- 
sonably appeared  from  tbe  "act  or  acts  coupled 
with  tile  words  of  the  person  killed"  that  the 
kiiler  was  thereby  in  danger  of  death  or  aeit- 
ons  bodily  harm,  and  that  if  he  killed  to  pro- 
tect himself  from  such  danger  or  apparent  dan- 
ger then  the  killing  was  justifiable,  was  erro- 
neous as  excluding  tbe  acts  and  conduct  of  A. 
from  the  consideration  of  the  jury  on  the  quea- 
tion  of  self-defense. 

[Ed.  Note.- For  other  cases,  see  Homidde. 
Gent  Dig.  H  614,  616-6207^-4)80;  Dec  Dig. 

Appral  from  District  Court,  Bed  Birer 
County;  Ben  H.  Denton,  Judge. 

8.  C.  Wilson  was  convicted  of  manslangh- 
ter,  and  he  appeals.  Reversed  and  remanded. 

K«medy,  Watson  &  BobUna^  of  CAarka- 
Tllle.  for  appelant  a  B.  Lane^  Aeat  Atty. 
Oen.,  tto  tbe  Stote^ 

HABFBR,  J.  Appellant  was  pioseeoted, 
charged  with  marder,  and  convicted  of  man- 
alanghter. 

[11  In  this  case  it  appears  Oat  Alfred  Dlf- 
fle,  a  young  man,  called  to  see  a  daughter  of 
appellant  one  Satnrday  night,  and  the  next 
night  she  went  to  chordi  with  her  parents; 
Alfred  Diffle  accompanying  her  home.  Her 
mother  and  father  getting  home  first,  lighted 
the  parlor,  and  retired  to  their  rooms;  her 


Tor  otlier  cases  see  sanw  topic  and  sectloo  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  K«r-No.  Series  a  Rep'r  Indexes 
lS6  8.W.-7fi 
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father  undressing  preparatory  to  retiring. 
Mr.  Wilson  says  after  some  minutes  he  heard 
a  noise  and  heard  his  daughter  calling 
him;  he  rushed  In  the  parlor,  and  Alfred. 
Diffie  had  his  daughter  on  the  Soor,  one  hand 
over  her  mouth  to  l^eep  her  from  hollering; 
her  dress  pnUed  up  exposing  her  limbs,  while 
he  was  down  over  her.  Young  Dlffle  admits 
that  appellant  came  mstalng  Into  the  room 
in  his  night  clothes,  but  says  he  and  the 
daughter  were  standing  up;  he  merely  har- 
ing  hold  of  her  hands.  Both  agree  that  an 
altercation  immediately  ensued  In  which 
Dlffle's  shirt  and  collar  were  torn  off  of  blm; 
appellant  at  the  Ume  calling  to  his  wife  to 
bring  hlB  gnn.  Alfred  escaped  and  ran  off» 
leaving  town  that  night  and  going  out  In  the 
coontry  to  spend  the  idgbt.  It  1b  ftlso  shown 
that  Alfred  went  to  tbe  irag  store  and  pnz^ 
duaed  some  condrams  before  going  to  Mr. 
Wilson's;  he  testifies  that  be  secured  thaa 
to  have  intercourse  with  anotlier  perty.  A 
man  in  the  drug  store  says,  however,  that 
appellant  made  remarks  at  tbe  Ume  Indicat- 
ing the  party  be  was  t^*<"fc*"g  of  was  appel- 
lant's dau^ter.  Appellant  made  threats 
to  kUl  Alfred  DUBe,  bat  was  peranaded  to  so 
to  Alfred's  father,  explain  tlie  circumstance 
to  blm,  and  ask  blm  to  send  Alfred  away, 
saying  at  the  time  If  he  met  Alfred  be  felt 
that  he  would  kill  him.  Judge  IMlBe  did 
send  Alfred  away,  but  be  returned  -  borne 
on  fbe  night  of  Ju^  8d.  On  July  4th  appel- 
lant was  Informed  Out  Alfred  had  returned, 
and  was  warned  that  Alfred  was  armed, 
and  was  likely  to  kill  him  (appellant.  He 
did  not  go  to  see  Judge  Dlffle  again,  but 
sent  him  word  that  he  had  promised  to  send 
Alfred  away,  and  insisted  on  Mm  doing  so, 
saying  that  If  be  met  him  he  did  not  think 
he  could  control  himself,  but  would  Idll  him. 
Judge  Diffie  did  send  Alfred  away  on  the 
night  of  July  4th,  but  appellant  did  not  learn 
of  that  fact  He  inquired  after  the  4th  and 
before  the  day  of  the  killing,  and  was  Inform- 
ed by  those  of  whom  he  Inqnlred  that  they 
did  not  know,  but  thought  he  was  still  in 
Detroit  On  Sunday,  appellant,  his  wife, 
and  daughter  all  attended  church;  the  serv- 
ices being  held  In  the  tabernacle  in  that 
town.  Wllmer  Dlffle,  a  younger  brother  of 
Alfred,  also  attended  church,  and  sang  In 
the  choir.  Appellant  says  he  saw  WUmer 
Diffie  and  thought  It  waa  Alfred,  thinking  he 
saw  Wllmer  Dlffle  in  the  choir  also.  Several 
testify  to  appellant's  nervous  condition  dur- 
ing the  services;  some  saying  that  he  kept 
his  eyes  on  that  portion  of  tbe  choir  where 
yonng  Dlffle  sat  At  the  close  of  services 
appellant  walked  to  one  edge  of  the  taber- 
nacle, and  stopped,  waiting  for  his  wife. 
Wllmer  Dlffle  started  out  also,  and  when  he 
got  in  about  eight  to  ten  feet  of  appellant, 
appellant  fired  on  him;  the  first  ball  ap- 
parently Inflicting  the  death  wound,  striking 
him  in  the  breast  .  Dlffle  turned  and  ran, 
appellant  firing  at  least  three  other  shots; 


one  of  them  striking  Diffie  in  the  arm,  tbe 
other  striking  him  In  the  back.  The  state's 
contention  is  that  Dlffle  was  going  towards 
the  gate  with  his  hat  in  his  hand  and  made 
no  demonstration  wliatever.  Appellant  con- 
tends that,  when  he  saw  Wllmer  Dlffle  ap- 
proaching him,  he  thought  It  was  Alfred. 
To  use  his  own  language,  he  says:  "I  thought 
the  way  he  was  acting  that  it  was  Alfred 
Dlffle,  and  I  asked  my  wife  if  It  was  not 
and  she  told  me  to  hush,  or  poshed  me  down 
that  way.  If  she  told  me  whether  it  was  or 
was  not  I  did  not  understand  her.  Hy  eye> 
sight  Is  bad  and  my  hearing  is  bad;  at  times 
my  hearing  Is  worse  than  others,  and  my 
eyesight  Is  the  same  way;  I  suffer  a  great 
deal  with  kidney  trouble  and  I  have  those 
spells  often,  and  during  ttiose  times  my  eye* 
sight  is  bad.  As  I  sat  there  during  tbe  serv- 
ices, I  did  not  make  up  my  mind  ftiHy  as  to 
whethw  it  was  Alfred  or  Wllmer  DifHe  that 
waa  in  the  choir;  I  did  not  make  up  my 
mind  fully  until  aftor  services  was  over.  As 
I  sat  there  I  was  restless  and  nervous  and 
agitated  as  you  say;  I  could  bardly  stay 
there;  As  I  sat  tbere  and  was  uneertaln 
about  this  boy,  aU  the  wrongs  that  had  been 
done  my  dau^ter  came  into  my  mind,  and 
looking  over  and  seeing  my  dan^ter  my 
mind  could  not  be  otherwise.  As  I  sat  Hiexe, 
I  started  to  get  up  and  made  an  ^ort  <rfice 
to  get  up  and  go  before  the  services  was 
over,  and  my  wife  pushed  me  down,  that  Is. 
caught  hold  of  m^  sort  of  held  me  down, 
and  says.  'Be  quiet'  W^  I  sit  there,  and 
when  the  services  was  over  I  gets  up  and 
starts  on  down  the  alsl&  I  walked  a  bea^ 
or  two,  and  I  turned  my  head  around  to 
look  to  see  my  wife.  My  wife  was  talking 
to  some  ladles;  there  was  two  or  three  of 
them  there  talking  together,  Mrs.  Dunagan 
and  somebody  else;  I  don't  know  who  the 
others  were.  And  I  looked  at  her  a  few 
minutes.  I  saw  die  had  made  a  start  to 
start  to  come  on,  and  I  turned  to  go  on  out 
as  I  went  on  out  at  the  end  of  the  aisle,  went 
out  a  step  or  two  beyond  the  end  of  the  aisle. 
I  turned  to  look  for  my  wife  to  come  on; 
as  I  .did  so  I  discovered  who  I  taken  to  be 
Alfred  Dlffle,  coming  rushing  around  the 
corner  of  the  benches  coming  up  towards  me. 
I  passed  about  four  feet  north  of  this  north 
tier  of  benches.  As  I  waited  for  my  wife, 
I  turned  my  face  south.  When  I  saw  ^Imer 
Dlffle,  he  was  coming  from  the  southwest 
that  is,  at  the  west  end  of  the  benches  he  had 
got  aronnd  coming  on  out,  got  around  when  1 
first  turned  and  saw  him.  I  saw  him  swing 
aronnd  the  post,  that  is,  at  the  corner  of  the 
post  coming  right  on.  I  seen  him  make  a 
shift  with  his  hat.  He  bad  his  hat  In  his 
right  hand,  and  he  shifted  it  to  his  left  hand 
and  was  looking  me  rl^t  straight  In  the 
face  with  his  eyes  glaring  and  was  walking 
rapidly,  and  he  advanced  In  four  or  five  feet 
of  me  after  he  turned  this  comer.  •  •  • 
He  come  rushing  right  <m  up  stepping  npHi- 


Digitized  by 


Tar.) 


WILSON 


STATE 


1187 


ly  towards  me  and  made  a  motion  back  With 
his  right  hand,  and  I  shot  him  as  quick  as 
I  could,  thinking  It'  was  Alfred.  I  fully  De- 
llbred  it  was  Alfred  Dlffle  I  was  diootlng, 
and  at  that  time  I  believed  he  was  armed 
and  was  going  to  kill  me.  The  reason  I 
killed  that  man  at  that  time  was  the  way  he 
had  outraged  my  daughter,  and  thinking  that 
be  was  going  to  shoot  me,  that  he  was  going 
to  take  my  own  life,  I  shot  him." 

A  closely  contested  Issue  In  the  case,  both 
the  state  and  defendant  Introducing  many 
witnesses,  was  whether  or  not  Alfred  and 
Wllmer  resembled  to  that  degree  that  one 
could  reasonably  haxe  been  mistaken  for  fSxe 
other.  If  appellant  knew  It  was  Wllmer  Dlffie 
approaching  him,  the  slight  demonstration  he 
testifies  to  him  making  would  hardly  present 
the  issue  that  he  acted  In  self-defense;  while, 
on  the  other  band,  if  he  believed  that  it  was 
Alfred  Diffle  thus  approaching  him,  taking 
into  consideration  that  his  friends  Bumbley, 
Heath,  and  others  had  informed  him  that 
Alfred  Dlfile  was  going  armed  and  to  keep 
a  lookout  or  he  would  kill  talm,  the  acts, 
conduct,  and  demonstrations  he  testifies  to 
would  raise  the  issue  of  seU-defense.  The 
killing  occurred  on  July  7th,  Just  three  days 
after  Alfred  had  returned  to  Detroit 

.[}]  Appellant,  when  he  fired  the  shots,  ran, 
going  by  home  and  getting  another  pistol, 
and  then  disappeared.  Between  12  o'doidc 
and  daylight  he  a^^eaied  at  the  hcHne  oS 
his  tAsoA  P.  M.  Rombl^,  coming  in.  to  sor- 
render  to  the  officers;  be  giving  as  bis  rea- 
son for  leaving  that  he  knew  Judge  IMffle 
was  In  attendance  on  church  and  he  did  so 
to  ST(^d  further  trouble,  and  kept  ont  of  the 
way  until  be  could  surrender  to  the  oflBcers. 
He  aaya,  when  be  got  to  Rnmbley's,  Bnmbley 
informed  him  that  be  bad '  killed  WUmer 
iMiBe.  He  says  this  la  the  first  time  he  learn- 
ed that  he  had  killed  Wilmer  and  not  Alfred; 
that  he  bellered,  up  to  tUs  time,  that  It  was 
Alfred  DUDe  be  had  shot 

An>ellant  desired  to  prove  by  Bnmbley  hia 
acts,  words,  and  conduct  upon  being  inform- 
ed that  It  was  WUmer  DUHe  ttiat  he  had  kUl- 
ed.  The  court  held  this  would  be  self-serv- 
ing and  excluded  the  testimony.  We  think 
the  court  erred  in  this  respect  It  was  a 
sharply  contested  issue  In  the  case  whether 
or  not  appellant  bcdieved  it  was  Alfred,  and 
that  he  had  shot  Wilmer  by  mistake.  The 
state,  to  prove  that  he  could  not  and  was 
not  mistaken  In  the  identity  of  the  two  boys, 
asked  him  If  Wilmw  DifBe  had  not  eaten  at 
his  home  when  he  was  present  This  be 
denied.  The  state  Introduced  witnesses  to 
impeach  Mm  on  this  point  who  testified 
that  Wltmer  Diffie  had  been  to  appellant's 
hoose  and  took  dinner  there.  He  was  asked 
If  one  witness  did  not  point  out  Wilmer  to 
him  and  say,  "Yonder  comes  Alfred  now," 
and  he  reply,  "No,  that  is  Wilmer."  He  was 
sought  to  be  Impeached  in  regard  to  this 
matter.   Wboi  he  testified  that  he  thought 


It  was  Alfred  when  he  shot  the  state  sought 
to  impeach  the  statement  by  showing  associ- 
ation; that  they  attended  the  same  church, 
eta  We  tlilnk.  under  such  circumstances, 
as  supporting  his  testimony  on  the  trial,  It 
was  permissible  to  show  what  were  his 
words,  acts,  and  conduct  at  the  time  when 
first  informed  that  it  was  Wilmer  he  had 
killed.  Again,  we  understand  the  rule  of  law 
to  be,  when  a  person  is  first  charged  with 
any  crime,  his  acts,  words,  and  conduct  are 
admissible,  if  incriminating,  In  behalf  of  the 
state;  if  explanatory,  In  his  own  behalf.  It 
may  be  said  he  knew  he  had  shot  a  man; 
that  Is  true.  But  be  says  be  thought  he 
shot  Alfred  Dlffle,  and  if  he  did  so  believe 
the  facts  and  circumstances  would  present 
the  issue  of  self-defense.  If  the  jury  did  not 
believe  he  so  thoogbt  they  would  hardly  be 
Justified  in  finding  that  he  acted  in  self- 
defense.  The  issue  Is  clearly  in  the  case  as 
to  whether  or  not  be  believed,  at  the  time 
he  fired  the  pistol  shot  that  it  was  Al- 
fred Dittle,  or  knew  It  was  WUmer  Difile. 
Whm  first  iloformed  beyond  question,  or 
charged  with  killing  Wilmer  IHffle,  be  makes 
certain  statements,  which  It  is  true  will 
support  bis  contenti<m  that  he  thought  it 
was  Alfred  when  he  shot;  but  does  that 
fact  render  the  statements  inadmissible? 
In  theft  cases,  when  a  person  Is  first  found 
in  possesaion  of  stolen  property,  and  Is 
so  Informed*  an^  in  other  crimes,  when  first 
diarged  with  an  offense,  his  explanation  at 
the  time  has  been  held  to  be  admisedble,  and 
we  think,  under  both  the  above  rules  oi  law, 
the  acts,  conduct  and  words  of  appellant 
wlien  first  Informed  that  It  was  Wilmer  Dlf- 
fie he  had  killed,  should  have  been  admitted. 
The  rule  is  different  however,  as  to  conver- 
sations had  with  Norrls,  Heath,  Dr.  Stiles, 
and  Alsobrook.  Prior  to  that  time  he  liad 
beoi  informed  by  Rumbley  he  had  killed 
Wilmer  Diflle,  and  he  had  time  to  reflect 
after  being  so  Informed,  and  the  court  did 
not  err  in  excluding  the  conversations  had 
with  these  latter  gentlemen. 

[tj  Again,  the  conrt  permitted  the  state 
to  prove  that  the  reputation  of  Alfred  Dlf- 
fle  as  a  peaceable  law-abiding  ddzeu  was 
good.  In  this  we  do  not  think  the  court 
erred.  The  defendant  was  relying  on  the 
fact  that  he  had  been  informed  by  his  Crloxds 
that  Alfred  was  going  armed,  and  vronld 
kill  blm,  as  a  Justification  for  acting  on  the 
demonstradoaB,  and  under  soeh  drcomstanc- 
es  it  has  always  been  held  proper  to  prove 
the  general  reputation  of  such  person. 

[4]  however,  the  court  erred  In  permitting 
the  state  to  prove  the  reputation  of  Wilmer 
Diffle  as  a  peaceable  law-abiding  citizen,  or, 
as  one  witness  puts  it  "the  best  boy  In  De- 
troit" Appellant  had  not  attacked  the  rep- 
utation of  Wilmer,  had  alleged  no  threats 
of  any  character  as  against  Wilmer,  nor 
stated  that  he  in  any  manner  feared  or  had 
any  reason  to  fear  WUmer  would  harm  him. 
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B»  nllefl  8olel7  on  tbe  question  of  mla- 
tftkon  IdoitUy  ud  tbat  be  tbonght  It  was 
A-lfred  he  was  sboottng,  and  teetifles  If  he 
!iad  known  It  was  Xf^lmer  he  would  not  luiTe 
ihot  Under  snch  drcumstances,  It  was  er- 
ror to  admit  evidence  of  tbe  good  rotation 
of  Wllmer. 

[S,  Ij  While  not  complained  of  In  a  wa7 
that  we  would  be  authorized  to  act  thereon, 
yet,  as  the  case  will  be  reversed,  we  would 
call  the  attention  of  the  court  to  the  fol- 
lowing paragraph  of  his  charge  on  man- 
slaughter:  "The  act  must  be  directly  caus- 
ed by  the  passlou  arising  out  of  the  proro- 
catlon.  It  is  not  enough  that  the  mind  is 
merely  agitated  by  the  passion  arisii^ 
from  some  other  provocation,  or  a  provocation 
ffiven  J>y  gome  other  person  than  the  partu 
leitleti."  That  portion  which  Is  Italicized  by 
us  Is  wholly  inapplicable  to  this  case.  The 
provocation  relied  on  to  reduce  the  offense 
was  given  by  another  party  than  the  party 
IcUled— Alfred  Dlffle.  It  was  not  contended 
that  at  the  time  of  the  killing,  nor  prior 
to  that  time,  Wllmer  Dlffle  bad  done  anything 
that  would  cause  anger,  rage,  or  resent- 
ment, and  this  paragraiA  of  the  charge 
should  be  BO  altered  as  to  present  the  issue 
applicable  to  the  evidence  adduced  on  the 
trial.  If  appellant  really  believed  it  was 
Alfred  Dlffle  when  he  shot,  then  he  was  en- 
titled to  all  the  defenses  he  would  have  been 
entitled  to  if  It  had  in  tact  been  Alfred  Diffie. 

[7]  In  the  charge  on  self-defense,  If  ap- 
pellant beliered  it  was  Alfred  Dufle.  or  the 
iwry  bad  a  reasonable  doubt  of  that  fact, 
it  should  be  made  plain  that  he  had  the 
same  right  to  act  as  if  in  fact  it  had  been 
Alfred  DUttb  Tbe  ondssion  to  so  inform 
the  Jury  is  plalidy  manifest  in  the  follow- 
ing paragraph  ot  the  charge:  "Homicide  Is 
Jnstlflable  and  is  no  offense  against  the  law, 
when  committed  in  necessary  self-defense. 
This  occurs  when  one  is  attacked  in  such 
mannw  as  to  produce  in  bis  mind  a  reuon- 
able  apiwdiendon  of  death  or  serious  bodily 
injury,  or  where  it  reasonably  appears  to 
ooa  from  tbe  act  or  acts,  coupled  with  llie 
words  of  tbe  pemm  feWed,  tbat  he  (the  slay- 
er) is  thereby  in  dango'  of  death  or  seilons 
bodily  injury,  and  he  kUls  to  protect  taimsdf 
from  such  danger,  or  apparent  danger,  then 
such  kilUng  is  deemed  to  Ik  Justiflable  mSt- 
dtfOise;** 

It  is  thus  seal  that  tbe  court  limited  it 
to  tbe  acts  and  conduct  of  ^nimw  Diffle 
(tbe  person  slain),  while  tbe  contention  cf 
appellant  was  tlut  he  was  informed  that 
Alfred  Diffle  was  going  armed,  was  going 
to  kill  him.  and  he  believed  it  was  AJfred 
Dltlle  who  was  approaching  him,  and  this 
charge  should  have  been  so  framed  as  to 
present  his  theory,  and  If  the  Jury  found 
that  defendant  believed  it  was  Alfred  Di  i" 
or  they  had  a  reasonable  doubt  of  that  fact, 
then  lie  would  have  the  same  right  to  act 


as  if  it  In  fttct  was  Alfnd  Dlflte  approacblnc 

him. 

The  other  matters  oomplained  of  pgescnt 
no  error. 

The  Judgment  is  reversed,  and  tha  cause  la 

rananded. 


UcKNIGHT  et  aL  T.  BTATBL 
(Court  of  Criminal  Appeals  of  Texas.   May  14. 

1.  LABCaiTT   (I  83*)  —  lHDIOnaBllT  — OWSEB- 
SHIP  —    PaOFEKTT    SUBJKCT  TO    LlTIf  OF 

Bailee. 

When  the  owner  of  cattle  placed  them  in 
the  pasture  of  one  J»  who  under  Rev.  Civ.  St. 
1911.  S  0664,  had  a  lien  thez«on  for  pastorag^ 
J.  was  the  special  owner  as  against  the  real 
owner,  and  an  Indictment  tor  their  theft  should 
have  alleged  ownerahip  in  J.  or  real  ownerehip 
in  tbe  owner  and  spedal  ownorahip  in  J. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  II  81-^2,  99;  DeoDig.  1  32;*  In- 
dictment and  Information,  CenL  Dig.  ft  2S1, 
282.] 

2.  Gbihinal  Law  ^  772*)  —  iHarBnonona — 
Venuk. 

In  a  prosecution  for  the  theft  of  cattle, 
where  the  question  of  defendants'  posseasian 
in  the  county  where  the  indictment  was  found 
was  fought  out  before  tbe  jnrr  on  the  faci^  a 
charge  failing  to  submit  ueh  6mm  was  revara^ 
ble  error. 

[Ed.  Note.— Vor  other  caaw.  ssa  Orimiaal 

Law,  CenL  Dig.  H  1812-lSi4,  1816, 1817;  Dee. 
Dig.  8  772.*] 

5.  CanuHAi.  Law  d  702*)— iKarmuonowa— 

— PBIROIPjUA 

In  a  prosecution  for  Uie  theft  of  cattle, 
where  It  was  in  issue  wliether  defendanta  were 
so  connected  with  the  original  taking  as  to  be 
principaU,  the  jury  should  have  besD  appro- 
priately instructed  Uierecm. 

lEid.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  fl  1£1&>1S20;  Dee.  Dig.  i 
782.*] 

4.  Labcbkt   (I  76*)— iNaiBCCnOKB— POSSEB- 

Bion. 

In  a  prosecution  for  the  theft  of  cattle, 
where  it  appeared  that  defendants  were  both 
acting  aa  hired  hands  for  the  owner  of  the 
henl  into  which  the  stolen  cattle  had  gotten 
and  had  no  interest  in  the  cattle  themaelves, 
the  jury  should  have  been  appropriately  in- 
structed as  to  its  bearing  on  Didr  possession. 

[Ed.  Note.— Fot  other  cases,  see  larceny. 
Cent  Dig.  U  190.  108;  Dee.  Dig.  S  70-*] 

6.  CaiinNAL  Law  Q  871*)— BrnnncB— Ora- 

■a  OFBEHSBa. 

In  a  proseentiai  for  the  theft  of  cattk, 
evidence  that,  when  defendants  were  making 
up  a  herd  to  drive  for  shipment,  they  saw 
strange  cattle  and  turned  them  from  one  part 
of  the  pasture  into  another  so  as  to  prevent 
their  Tnfa^f^fny  with  the  herd  was  inadmianUB 
upon  the  theory  that  defendant,  the  son  of  tbe 
owner  of  the  herd,  had  stolen  them,  in  the  ab- 
sence of  anything  showing  contemporaneous 
and  fraudulent  acts  in  connection  with  thoae 
catde. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  Jl  830-832 ;  Dee.  Dig.  {  871;* 
Larceny,  Cent  Dig.  |  ISl.] 

6h  Cbihirai.  Law  (M  763.  764*)— Ihctbuo- 
TI0N&— Wbiout  of  Evidence. 

In  a  prosecution  for  the  theft  of  cattle, 
an  instruction  tihat,  if  they  were  stideii  as 
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cbarsed  and  totuid  la  tbe  posaeMion  of  defend- 
ants ahortlr  thereafter,  socb  poeseflBion  and  Ita 

explanation,  U  any,  would  be  proper  for  the 
consideration  of  the  jury  on  the  guilt  or  inno- 
cence of  the  defendants  under  all  the  circam- 
stancea  was  objectionable  as  a  charge  on  -the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  H  1781-1748,  1762.  1768, 
1770;  Dec  Dig.  ||  763,  764  ;*  Lazcenr,  Cent. 
Dig.  S  184.] 

7.  Cbiminai.  Law  (S  770*)— ImBTBUOnov*' 

Iknocengx  of'Accdbed. 

Such  charge  was  also  objectionable  a*  au- 
thorizing the  jury  to  weigh  the  evidence  In  de- 
termining the  innocence  of  defendants,  since  it 
is  the  guilt  and  not  the  innocence  that  is  to  be 
determined  under  snch  drcumstances. 

[Ed.   Note.~For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  1806;  Dec  Dig.  {  770.*] 
a  Cbiuiital  Law      B48*)— Bvumrcn— Bx- 

PLANATION. 

Exculpatory  or  reasonable  explanation 
showing  innocence  must  be  shown  false,  and  it 
may  be  viewed  or  weighed  in  the  light  of  all 
the  facts  and  its  falsity  so  determined. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDlg.  ft  1249. 12C1;  DecDig.  8549.*J 

9.  CaiiiiNAL  Law  (§  815*)— Instbdotiohs— 
laaoBiNQ  Evidence. 

In  a  prosecution  for  the  theft  of  cattle, 
where  defendant  explained  that  be  did  not 
know  the  cattle  were  in  the  herd  he  was  driving 
until  they  were  pointed  out  to  him,  and  did  not 
claim  them,  an  instruction  that,  if  the  cattle 
were  stolen  as  charged  and  defendant  was 
found  in  possession  thereof,  such  possession 
and  its  explanation,  if  any.  might  be  consider- 
ed on  the  (question  of  guilt  was  erroneous  as 
not  submitting  defendants'  phase  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  1922,  1886;  Dec  Dig.  | 
816.*] 

10.  Wrmsraa  (t  846*)  —  Imfuchusbt  — 
Anothkb  iNDioTUxmr  Asuuno  noM  Sain 

TBANSAcnon, 

In  a  prosecution  for  tbe  theft  of  cattle,  ev- 
idence against  one  of  the  defendants  to  the  ef- 
fect that  he  had  been  indicted  in  another  state 
for  the  theft  of  the  same  cattle  described  in 
the  indictment  in  tbe  case  was  Inadmissible, 
even  for  the  purpose  of  impeachment 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  »  1126-1128;  Dec  Dig.  1  345.*] 

Appeal  firom  District  Court,  OfaUdress 
County ;  D.  B.  Deciker,  Judge. 

VlrgU  McKnli^t  and  anofhet  were  con- 
Ticted  of  theft  of  three  head  of  cattle,  and 
they  appeal.   Berersed  and  remanded. 

Howard  &  Barrett  and  M.  J.  Hathaway, 
all  of  GhUdress.  and  Walter  E.  Latimer,  of 
Sulphur,  OkL,  for  appellants.  C  It  Uine, 
Asst  Atty.  Geo.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  charges 
appellants  with  tbeft  of  three  head  of  cattle, 
the  property  of  J.  S.  Prltchard. 

[1  ]  Beversal  Is  urged  because  the  evidence 
shows  ownership  In  D.  H.  Jeeter.  The  cattle 
were  placed  In  Jeeter's  pasture  by  Prltchard 
Id  May,  where  they  remained  until  their  dis- 
appearance about  the  28th  of  October.  Jeet- 
er saw  them  in  his  pasture  on  the  after- 
noon of  October  26th.  The  evidence  by 
Prltchard  and  Jeeter  Is  to  the  effect  that 


Prltchard  owned  tbe  cattle  and  placed  them 
In  Jeeter's  pasture  for  pasturage  purposes  In 
May.  He  was  to  pay  Jeeter  25  cents  per 
head  a  month  for  keeping  tlie  cattle.  ■  Jetta 
was  to  look  after  them,  take  care  of  them, 
and.  if  they  got  out.  get  them  back  Into  the 
pasture.  At  the  time  the  cattle  were  taken 
or  disappeared  from  his  pasture,  Prltchard 
had  not  paid  the  pasturage,  for  which  Jeeter 
bad  a  lien  on  the  cattle^  Under  tbese  ^ 
cumstancee  Jeeter  was  the  special  owner  as 
against  Prltchard,  the  real  owner.  Artlcte 
S664  of  tbe  Revised  Civil  SUtutes  gave 
Jeeter  a  lien  on  the  cattle  for  the  pasturage, 
and  Pritcbard  could  not  take  his  cattle  until 
this  pasturage  had  been  paid.  If  Prltchard 
had  taken  the  cattle  snrreptltloualy  wltb 
intent  to  defraud  Jeeter  of  tbe  pasturage,  In 
could  even  have  been  charged  wltb  tbe  thetf 
of  the  cattle  from  Jeeter  under  the  terms  of 
article  1835  of  the  Revised  Penal  Code.  The 
real  ownership  could  have  been  allied  In 
Prltchard  and  apedal  ownership  In  Jeeter, 
but  this  was  not  doneu  Ownership  was  al> 
leged  oaSj  In  Prltchard.  Under  aU  of  oor 
autborlUeSt  ownership  should  have  been  al- 
lied in  Jeeter.  Of  oourae,  as  baftna  stated, 
real  ownerablp  could  have  been  alleged  in 
Prltchard  and  ivedal  ownership  in  Jester. 
Taylor  t.  State,  62  Tex.  dr.  B.  6U,  188  8. 
W.  610;  Uttletmi  t.  State.  20  Tex.  Avp. 
171;  VnaHa  r.  State^  18  Tex.  Aw.  484; 
Bailey  t.  State,  18  Tex.  App.  480;  Alexander 
T.  States  24  Tex.  App.  127,  6  6.  W.  840; 
Branch's  Orlmlnal  taw,  |  786,  for  eollatton 
of  caaes;  Honea  v.  Btata,  66  Tex.  Or.  B.  278^ 
119  8.  W.  861:  Bryan  t.  State,  64  Tex.  Gr.  a 
69.  lU  S.  W.  lOBO.  On  tbls  ground  this 
judgment  must  be  reversed. 

[2]  The  question  of  tcdub  was  a  serlons 
one  and  was  as  an  Issue  fought  out  on  the 
trial  App^nts'  contenUim  was  that  venue 
was  not  shown  in  Ohildrees  county,  and  the 
only  testimony  connecting  appellants  wltb 
the  possession  of  the  cattle  was  In  Oklahoma. 
There  Is  no  direct  evidence  that  appellants 
were  ever  in  imssesslon  of  the  cattle  In  Chil- 
dress county,  nor  even  In  Texas.  Tbe  state 
proved  by  Weatberly  that  <m  the  evening 
of  the  28tb,  in  Oklahoma,  about  a  mile  or 
more  beyond  the  Texas  line,  he  approached 
a  herd  of  cattle  of  100  or  more  in  possession 
of  appellants.  These  cattle  were  being  driv- 
en by  appellants  to  Hollls,  seven  or  eight 
miles  beyond  the  Texas  line  in  Oklahoma,  for 
the  purpose  of  shipment  They  were  the 
property  of  Mrs.  J.  B.  McKnlgbt,  and  In 
them  appellants  had  no  Interest  except  as 
hired  hands.  Elmore  was  tbe  hired  hand  of 
Mrs.  HcKnlght  at  $20  a  month,  and  had  been 
since  the  previous  June  Appellant  Mc- 
Enlght  was  only  assisting  bis  mother  at  her 
request  In  regard  to  ber  cattle  and  any  of 
her  interests ;  she  being  a  widow.  At  her  re- 
quest be  went  with  these  cattle  for  tbe  pur- 
pose of  shipping  them  to  Kansas  City  for 
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sale.  The  shipping  contract  reserved  the 
rigbt  to  unload  them  at  Wichita,  Kan.,  for 
selling  purposes ;  tbey  were  sold  at  Wichita, 
and  the  returns  made  to  Mrs.  McKulght 
The  amount  of  sale  to  her  credit  was  about 
$1,946  or  $1,947.  The  state's  contention 
evidently  must  have  be^  that  appellants  had 
the  catde  In  Childress  coimty  because  they 
were  In  possession  of  the  cattle  In  Oklahoma 
within  a  mile  or  mile  and  a  half  of  the  Texas 
line.  There  Is  also  evidence  in  the  record 
that  after  crossiog  the  Texas  line  some  "loose 
cattle"  got  Into  the  herd,  and  the  facts  show 
'^loose  cattle"  were  In  the  habit  of  getting 
in  herds  being  driven  as  this  herd  was,  and 
often  gave  the  owners  of  the  herds  trouble 
in  cutting  them  out.  This  was  all  the  direct 
evidence  of  appellants'  possession  of  the  cat- 
tle. That  they  may  have  been  in  the  herd 
driven  from  Mrs.  McKnlght's  ranch  would 
be  but  an  inference  or  deduction  from  the 
possession  la  Oklahoma.  How  these  cattle 
got  out  of  Jeeter's  pasture  the  record  is 
silent  They  were  there  on  the  evening  of 
the  28th,  which  was  Saturday.  They  were 
In  the  herd  driven  by  appellants  Id  Okla- 
homa on  the  evening  of  the  28th,  two  days 
later.  Appellant  McKnlght  proved  a  com- 
plete alibi,  Including  Friday,  Saturday,  Sun- 
day, and  Monday,  so  far  as  Jeeter's  ranch 
was  concerned,  and  the  state  offered  no  evi- 
dence to  controvert  this.  No  teBOmony  was 
Introduced  to  show  that  Hlmore  was  ever  off 
Mrs.  MdSnight's  ranch  at  any  time ;  tbe  evi- 
dence la  to  the  effect  ttiat  he  waa  ber  em- 
ployA  or  hired  hand,  and  worked  ahont  tbe 
place  The  distance  fnmi  Jeeter's  place  to 
Mrs.  McKnlgbtM  was  something  like  seven 
or  eltfit  miles.  Tbere  was  opportunity  for 
tbe  cattle  to  have  escaj)ed  from  Jeeter's  pas- 
ture. There  la  also  eridence,  whteb  seemA 
to  be  nncontroverted.  that  appellant  Mc- 
Knii^t  did  not  handle  blm  mother's  stock, 
except  oceasionallT  at  ber  request  to  assist 
her,  and  that  two  of  bis  alst»s  managed, 
controlled,  and  handled  generally  tbe  cattle 
of  Mrs.  McKidgbt  Tbe  C(mtention  of  appel- 
lants Is  that.  Inasmuch  aa  that  was  a  aerlous 
question  and  fought  out  before  the  jury  on 
the  fftcts,  the  court's  charge  was  not  suf- 
ficient In  falling  to  submit  this  Issue  to  the 
jury.  We  are  of  (pinion  that  this  contention 
Is  correct 

[t,  4]  Germane  to  this  matter  and  closely  re- 
lated to  It  were  two  other  questions:  The 
first  Is  the  appellants.  In  order  to  be  guilty, 
must  have  been  connected  with  the  original 
taking  in  such  manner  as  to  make  them 
prhidpals;  and  the  other  is  that  they  were 
both  acting  In  tbe  capacity  of  hired  hands 
for  Mrs.  McKnlght  they  having  no  Interest 
in  the  cattle  themselves.  Neither  of  these 
questions  were  submitted  to  tbe  Jury,  but 
should  have  been.  Upon  another  trial  the 
jury  should  be  appropriately  instructed  upon 
both  Issues.  These  wore  very  prominent  Is- 
sues under  tlie  facta. 


[I]  Over  the  objection  of  the  appdlaats  the 
state  was  permitted  to  show  that  on  the 
morning  of  the  28tb  of  April  some  12  or  15 
head  of  cattle  were  seen  in  what  was  called 
the  eastern  pasture  belonging  to  Mrs.  J.  B. 
McKnlght  They  were  observed  by  the  wit- 
nesses approaching  the  pen  where  the  cattle 
were  being  "cut";  that  Is,  sepamted  In  order 
to  make  up  the  herd  of  cattle  for  shipping 
purposes.  Tbey  were  approaching  from  the 
southeast  direction  and  became  the  subject  of 
discussion  amcmg  the  bands  In  tbe  pen  who 
were  cutting  the  cattle  as  above  stated.  In- 
asmuch as  the  cattle  to  be  shipped  had  to  be 
driven  through  the  eastern  pasture  in  order 
to  reach  Hollls,  it  was  decided  to  turn  this 
bunch  of  12  or  IC  bead  of  "strange  cattle" 
from  the  eastern  pasture  Into  the  western 
pasture ;  these  pastures  were  separated  by  a 
fenc&  There  was  anticipated  trouble  if  the 
12  or  15  head  of  strange  cattle  were  left  In 
the  eastern  pasture  of  tbelr  mingling  with 
tbe  herd  when  they  started  with  them  to 
Hollis,  therefore,  either  under  the  direction 
of  appellant  McKnlght  or  with  bis  assist- 
ance, and  for  the  reason  stated,  these  12  or 
16  head  of  cattle  were  turned  into  the  west- 
em  pasture.  Later  on  these  cattle  were 
claimed  by  other  people  and  carried  away. 
The  eridence  in  regard  to  these  cattle  was 
permitted  to  go  to  the  jury  upon  the  theory 
that  appellant  McKnlght  bad  stolen  than. 
He  disclaimed  having  any  knowledge  of  tbelr 
presence  in  the  pasture  or  how  they  got 
there.  He  was  subsequently,  however,  indict- 
ed for  the  theft  of  those  cattle,  but  the  case 
was  dismissed  by  the  district  attorney.  Dp- 
on  another  trial  this  evidence  should  not  go 
to  the  jury,  unless  tbe  state  can  In  some  way 
connect  appellant  with  these  12  or  Ifi  head 
of  cattle,  and  further  show  that  that  cihi- 
nectlon  was  fraudulent  Contemporaneous 
theft  Is  sometimes  admissible  under  certain 
circumstances,  which  Is  unnecessary  here  to 
discuss;  but  before  this  character  of  evi- 
dence Is  admissible,  the  acts  must  not  only 
be  contemporaneous  but  must  be  fraudulent ; 
the  mere  fact  that  appellant  saw  cattle  in 
the  pasture  and  turned  them  from  one  pas- 
ture to  another  would  not  of  Itself  place -him 
in  fraudulent  possession  of  the  property. 
Tbe  cattle  were  already  In  his  mother's  pas- 
ture at  the  time  of  the  discovery,  and,  as  Car 
as  this  record  is  concerned,  that  was  the  first 
intimation  be  had  of  the  presence  of  the 
cattle  In  his  mother's  pasture.  Tbe  admis- 
sion, under  the  circumstances,  of  this  testi- 
mony was  erroneous. 

[I-I]  Complaint  Is  made  of  the  charge  on 
possession  of  the  three  bead  of  cattle  We 
think  this  criticism  Is  correct  Tbe  charge 
informed  the  jury  that  possession  alone  was 
not  sufficient  to  Justify  the  conviction,  but  the 
Jury  could  weigh  it  as  a  circumstance  with 
other  established  fScts  In  determining  wheth- 
er the  accused  was  guilty  of  the  offense  or 
not  "If,  therefore,  the  three  head  of  cattle 
were  stolen  as  chained,  and  defendants  tog 
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foond  in  poBScsslon  of  said  cattle  recently 
after  tbe  theft,  then  tbis  poesesslon  and  ex- 
planation. If  any,  of  such  possession  would 
be  proper  for  tbe  consideration  of  the  Jury  In 
determining  the  guilt  or  innocence  of  the  de- 
fendants as  they  might  think  the  same  enti- 
tled to  under  all  the  facte  and  (drcumstances 
in  tbe  case.  This  charge  was  on  the  wdght 
of  the  evidence,  and  further  instructed  the 
Jury  also  that  they  could  weigh  It  in  de- 
termining tbe  Innocence  of  the  appellants." 
This  is  not  correct  It  Is  the  guilt  and  not 
the  innocence  to  be  determined  under  such 
circumstances.  It  will  be  obaerred  that  this 
is  not  a  charge  on  reasonable  explanation  or 
the  possession  of  property  said  to  hare  been 
recently  stolen.  If  it  was  so  Intended  it 
did  not  cover  that  question.  Exculpatory  or 
reasonable  explanation  showing  innocence 
must  be  shown  false,  otherwise  an  acqnlttal 
would  follow.  Of  coarse,  this  explanation 
can  be  shown  to  be  untrue,  and  it  Is  farther 
true  that  it  may  be  viewed  or  weighed  In  the 
light  of  all  tbe  fftcts,  and  its  falsity  thus 
determined.  Appellant  McKnight's  explana- 
tion was  that  he  did  not  know  the  cattle 
were  in  the  herd  ontil  pointed  out  to  him. 
He  did  not  claim  the  cattle,  and  was  only 
driving  and  shipping  them  for  his  mother. 
This  phase  of  It  was  not  even  submitted  to 
the  jury  in  the  charge;  nor  was  a  cha^ 
given  with  reference  to  unexplained  posses- 
sion. It  Is  unnecessary  to  go  further  into 
this  matter.  The  charge  was  Incorrect  and 
did  not  fit  the  fitcta  in  the  case. 

[1*]  Another  question,  tbe  court  permitted 
to  be  Introduced  against  defendant  HcKnlgbt 
the  ftict  that  he  was  Indicted  in  Hollls,  Okl., 
for  the  tlieft  of  the  three  cattle  set  out  in  tbe 
Indictm^t  In  this  case.  This  was  not  ad- 
missible against  him  even  for  the  purpose  of 
impeachment  That  cliarge  was  for  the 
Identical  cattle  set  out  In  this  indictment 
It  involved  the  same  transaction,  the  Identi- 
cal matter.  It  would  have  been  as  correct 
and  proper,  legally  speaking,  to  pmnlt  the 
state  to  Introdnce  tbe  indictment  in  this  case 
for  Impeachment  purxrases  as  that  found  In 
Hollls,  Okl.  The  two  indictments  were  for 
the  same  cattle.  This  would  not  be  permis* 
sible.  Application  for  continuance  Is  not  dla- 
cDBsed.  The  witness  may  appear  at  another 
trlaL 

For  the  errors  indicated,  the  Jndgmoit  Is 
reversed,  and  the  cause  remanded. 


JONES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tttsa.  Ifsy  7, 

1»13.> 

1.  InTOXIOATIITO  IdQTJOBB  ({  205*)  —  TlOU- 

TiOR  or  Local  Oftzok  Law— InoioncsHT— 

SumCIKKCT. 

An  iDdictment  dialing  a  violation  of  the 

local  option  law,  which  alleces  that  the  local 
option  election  was  held  on  June  6,  190S,  and 
that  on  August  17,  1912,  accused  made  a  sale 


of  liquor,  aoffidently  shows  that  the  county 
court  has  Jurlsdicdou  of  the  offense. 

[Ed.  Note.— For  other  case^  see  Intoxicating 
Liquors,  Cent  Dig.  |  22B;  Dec  Dig.  |  206.*] 

2.  CaiHiRAi.  Law  <|  304*)— Bviobnob— Judi- 
cial NoTios— Facts  or  Common  Knowl- 
edge. 

The  court  will  take  Jndicial  notice  that 
beer  is  Intoxicating,  where  there  Is  no  issue 
raising  the  question  whether  it  is  intoxicating. 

[Eid.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  «  296^.  700-717;  Dec  Dig. 
i  304.*] 

3.  INTOZIOAUNG  liiQUOBS  ({  239*)  —  Viola- 
tion or  Local  Oraon  Law— Sale  or  In- 

TOXIOATina  liXQUOBB— BviDKNCn— INSTBUO- 
TIONS. 

Where,  on  a  trial  for  selling  beer  in  pro- 
hibition territory,  witnesses  testified  that  the 
beer  would  not  Intoxicate,  the  court  must 
charge  that,  unless  the  jui/  found  that  the 
beer  was  intoxicating,  or  if  they  had  a  reason- 
able doubt  of  the  fact,  they  most  acquit  ac- 
cused. 

[Ed.  Note.— For  other  eases,  see  bitoxlcating 
^uors.  Cent  Dig.  H  331-847;  Dec  DlgTi 

4.  GBiiaNAi.  Law  (I  OSL*)  —  ^abonablb 
Doubt. 

One  diarged  with  crime  is  entltted  to  the 
benefit  of  a  reasonable  doubt  Ml  every  Issne  of 
fact  going  to  show  bis  guilL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  8  1267;  Dec  Dig.  |  561.*] 

C.  Cbdciral  Law  (t  7^*)— lupwipn  Aaou- 

UKNT  or  State's  Counsel. 

Where  accused,  on  a  trial  for  selling  ln< 
toxicating  liquor  In  prohibition  territoty,  did 
not  testify,  the  statement  of  the  state's  attor- 
ney in  his  anoment  to  the  jury  that  the  jnry 
might  as  well  expect  accosed  to  testify  that  he 
sold  intoxicating  liquor  as  to  expect  a  state's 
witness  to  so  testify  was  an  improper  refer- 
ence to  accused's  failore  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1672;  Dec  IMg.  f  721.*] 

6.  Criminal  Law  ({  761*)  —  Inbtiuoiions— 

Invading  Pbovincx  or  Just, 

Where  the  Issue  was  whether  beer  wtM  by 
accused  in  protiibition  territory  would  prodnce 
intoxication,  an  instruction  tbat  beer  Is  a  fer- 
mented liquor,  and  that  all  fermented  liquors 
are  intoxicating,  was  erroneous  for  failing  to 
leave  tbe  Issue  to  the  jury, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jl  1731.  ITOS,  1754-1764, 
1771,  1853;  Dec  Dig.  B  781.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Brazoria  County  Court;  J. 
W.  Hunson,  Judge. 

Steve  Jones  was  convicted  of  violatU^  the 
local  option  law,  and  be  appeals.  Berersed 
and  remanded. 

Geo.  O.  dongb,  of  Galveston,  Ifasterson  ft 
Bucks,  of  Angleton,  and  L.  A.  WUson,  for 
anwllant  G.  EL  LaiM^  Asit  Atty.  OeiL,  tor 
the  Stata 

HARPER,  J.  In  this  case  appellant  was 
prosecuted  and  convicted  of  violating  the 
local  option  law,  and  his  punishment  as- 
sessed at  a  fine  of  $25  and  60  days'  impris- 
onment in  the  county  JalL 

[1]  The  court  did  not  err  In  overruling 
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tbe  motion  to  quasb  the  indictment,  as  the 
Indictment  ^Id  allege  the  date  on  which  the 
local  optloi)  election  was  bdd,  to  wit,  on 
Jane  6,  190S,  and  that  thereafter,  on  August 
IT,  1912,  appellant  made  a  sale  of  Intoxi- 
cattng  lienors.  The  date  of  the  Section  oon- 
dnslTely  shows  tiiat  the  eoontr  court  had 
Jurisdiction  of  the  offense. 

[2-4]  There  are  many  questions  presented 
bi  tbe  reoffd,  but,  as  the  ease  must  be  re- 
versed, we  do  not  deem  it  necessary  to  dis- 
cuss each  of  them.  Appellant,  as  stated, 
was  charged  with  sdUng  Intoxicating  liquor 
In  prohibition  territory.  Appellant  did  not 
deny  that  he  sold  to  tlie  prosecntiiig  wit- 
ness, Claud  Wellborn,  tbe  liquor;  tbe  only 
contention  he  made  was  that  the  liquor  was 
not  an  Intoxicating  liquor.  It  Is  true  that 
Mr.  Wellborn  said  tbe  liquor  be  bought  was 
beer  and  would  produce  intoxication,  and  It 
might  be  said  that  evidence  offered  in  behalf 
of  tbe  state  would  amply  support  a  Ondlng 
by  a  jury  that  tbe  liquor  sold  was  intoxi- 
cating, if  that  Issue  bad  been  properly  sub- 
mitted to  tbem.  In  Moreno  v.  State,  148  S. 
W.  1S6,  we  held  that  In  a  case  where  it  was 
proven  tbat  "beer"  was  sold,  and  there  was 
no  Issue  in  the  evidence  raising  tbe  question 
tbat  tbe  liquor  sold  was  or  was  not  an  in- 
toxicant, this  court  would  take  judicial 
knowledge  tlrnt  liquor  sold  In  this  state,  de- 
nominated beer,  was  an  Intoxicating  liquor, 
and  we  adhere  to  the  rule  announced  in  that 
decision.  In  this  case,  however,  tbe  defend- 
ant introduced  Blair,  Eousman,  Smith,  and 
others  who  testified  that  they  bad  drunk 
beer  as  sold  and  kept  in  tbe  saloons  of  this 
state,  and  had  also  drunk  tbe  liquor  sold 
by  appellant;  that  there  was  a  difference 
iKtween  tbe  two;  and,  while  the  beer  sold 
in  saloons  would  produce  intoxication,  that 
the  liquor  sold  by  appellant  labeled  "South- 
ern Select"  would  not  produce  Intoxication. 
Thus  it  is  seen  tbat  tbe  issue  was  squarely 
raised  in  this  case ;  and,  while  the  court  in 
a  way  submitted  that  issue  to  the  jury,  yet 
in  tbe  diarge  he  placed  tbe  burden  on  the 
defendant  to  prove  that  it  would  not  intoxi- 
cate^ The  court  instructed  the  jury  to  con- 
vict appellant  "unless  yon  further  find  by 
the  evidence  in  this  case  that  the  defendant 
has  shown  to  your  satisfaction  that  such 
beer  so  sold  to  Claud  Wellborn,  if  it  was 
sold,  was  a  nouintoxicating  beverage,  when 
drunk  in  reasonable  quantities." 

In  Oils  state  the  law  is  tbat  a  person 
diarged  with  crime  is  entitled  to  the  benefit 
of  a  reasonable  doubt  on  every  issue  of  fact 
which  goes  to  show  that  he  is  guilty  of  tbe 
crime  charged  against  him,  and  the  really 
only  contested  issue  of  fact  in  tills  case  was 
wbetber  or  not  the  liquor  was  an  Intoxi- 
cattag  Uquor,  and  the  court  should  have  In- 
structed tbe  jury  that  unlen  they  found  tbat 
the  Uquor  was  intoxicating,  or  If  tliey  had 
a  reasonable  doubt  of  tbat  fact,  Uiey  dionld 


acquit  talm.  Appellant  reqrosted  ■  spedal 
charge  presniting  this  Issue,  and  tlie  court 
erred  in  his  main  diarge  in  flie  above  re- 
spect and  In  fallliv  to  give  special  diazia 
No.  4. 

[I]  It  is  further  made  to  appear  lliat  at- 
torn^ Sproles,  In  presenting  the  states  the- 
ory of  the  case,  said:  "You  just  as  well  ex- 
pect Steve  Jones  (appellant)  to  go  vjfon  tbe 
witness  stand  and  testify  tbat  he  sold  bt- 
toxlcating  beer  as  to  expect  Spencer  to  do 
BO."  Appellant  did  not  testify  on  the  trial 
of  the  case.  Ur.  Spencer  was  a  witneos  In 
bis  belialf  and  bad  testified  ttiat  the  liquor 
BoiA  would  not  totoxlcate,  and  it  was  im- 
proper for  tbe  attorney  representing  tbe 
state  to  make  this  indirect  reference  to  tbe 
failure  of  defendant  to  testi^. 

[I]  It  may  further  be  said  tbat  the  <»urt'8 
definition  of  Intoxicating  liquor  vras  im< 
proper  under  tbe  facts  in  this  case.  Any 
and  all  fermented  liquors  are  not  intoxi- 
cating liquor,  and  while  In  some  cases  It 
might  not  t>e  error  to  so  Instruct  the  jury, 
yet  in  this  case  it  was  Improper  to  instruct 
the  jury,  as  a  matter  of  law,  that  beer  is 
a  fermented  liquor,  and  all  fermented  liq- 
uors are,  within  tbe  meaning  of  tbe  local 
option  law,  intoxicating.  As  stated  before^ 
the  only  contested  issue  in  the  case  was 
whether  or  not  tbe  liquor  sold  by  appellant 
would  produce  intoxication,  and  tbia  issue 
should  have  been  left  to  the  jury  tor  Uieir 
determination. 

The  other  matters  presented,  we  tlilnk, 
present  no  error  under  the  record  before 
us,  but,  because  of  the  matters  above  p(4nb- 
ed  out,  tbe  judgment  Is  leversed,  and  the 
cause  is  remanded. 

DAVIDSON.  P.  J.  I  concur  in  the  re- 
versal, but  I  do  not  believe  the  Moreno  Caas 
correct  My  disswt  in  tbat  case  snffidaitly 
exuffesses  nv  views. 


PAGE  T.  STATO. 
(OonrI  ei  Orlminal  ^^^^  ^  Texas.   Hay  1^ 

1.  I]?ToxiOATiifo  Liqtroaa  <|  226*)— Kkbfzro 

A  HOUSE— BeFUTATION. 

Id  a  proaecutioii  for  keeping  a  house  when 
liquors  are  oold,  it  is  not  error  to  prove  tlist 
the  general  reputation  of  the  bouse  was  bad. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinc 
r^oors,  Cent  Dig.  H  282-28S;  Dec.  DigTl 

2.  INTOXICATINQ   LlQUORS   (|  SO*)— FOBEieil 

Club— NBOESsrrr  or  tiicsNSK. 

A  social  club  organised  in  OklahonuL  but 
which  has  not  complied  with  the  laws  of  Texas 
by  filing  its  charter,  etc.,  may  not  sell  liquor  in 
Texas  without  a  license,  even  If  It  had  a  pH<- 
mlt  to  do  buaineM  in  the  state ;  there  being  oo 
sbowiDg  tbat  the  law  of  Oklahoma  permitted  a 
dob  to  sell  liqnoT  without  a  license. 

[EH  Note.— For  other  cases,  see  IntoxieatiBg 
Liquors,  Osnt  Dig.  f  61;  Dee.  Dig.  i  Sa*] 
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Appeal  tnm  Oonntf  Gotiirt  at  Law,  Dal- 
las County ;  W.  F.  Whltehnrst,  Judge. 

W.  T.  Pace  was  convicted  of  keying  a 
house  where  llqaora  were  sold,  and  he  ap- 
peals. Affllmwd. 

a  B.  Lane.  A»t  Atty.  Gen.,  for  Uie  Btata. 

HARraR,  J.  Appellant  was  prosecuted 
and  convicted  for  keeidnff,  and  being  con- 
cerned in  keeping,  a  Iionse  whore  splrituoas, 
Tlnoas,  and  malt  liquors  were  sold  and  kept 
for  sale  In  qoantttiea  of  one  gallon  and  teas, 
wttbont  havliiff  obtained  a  Ucnae  to  r^aU  i 
sndi  Uqaor&  ! 

[1]  There  was  no  error  In  permitting  the, 
state  to  prove  by  E.  J.  Erwln  and  others  that  I 
.the  general  reputation  of  the  house  alibied : 
as  a  place  where  intoxicating  Uqnwa  were ' 
sold  was  bad.  Jollfl  t.  State,  58  Tex.  Ot,  SL  I 
61,  109  8.  W.  17a  i 

In  the  second  bill  of  exceptions  It  la  shown  ' 
that  appellant  ottered  to  Introduce  testimony  ! 
that  be  had  secured  a  charter,  issued  by  the  | 
state  of  Oklahoma,  antborizlng  the  running 
of  a  social  clab;  that  under  this  charter 
a  board  of  directors  had  been  elected,  and 
under  this  charter  it  had  beoi  sought  to 
organize  a  dab,  without  such  charter  ever 
having  been  filed  with  the  Secretary  of  State 
of  Toas,  or  ever  having  obtained  a  permit 
to  do  business  in  this  state.   Our  Attorney 
General  has  recently  complied  a  very  able 
brief  on  this  question  for  the  guidance  of  the 
Secretary  of  State  and  other  ofiBcers,  and 
conclusively  dnnonstrates  that  a  charter 
granted  by  one  state  has  no  force  and  effect 
In  any  other  state,  except  by  force  of  the 
laws  of  the  state  In  which  it  is  sought  to ' 
transact  business.  We  harewith  oopy  a  few 
excerpts  therefrom: 

"The  ordinary  rule  la  that  the  powers  of 
CO rjx) rations  ajre  strictly  limited  to  those 
granted  In  their  charters  or  the  statutes  nn> ' 
der  which  they  are  organised.  Or,  as  was  | 
said  by  the  Supreme  Court  of  the  United ' 
States,  In  the  Dartmouth  College  Case,  'a ' 
corporation  being  a  mere  creature  of  the  law  , 
possesses  only  those  properties  which  the ; 
charter  confers  upon  It,  either  expressly  or ; 
as  Incidental  to  its  very  existence.*  Revls- ' 
ed  Statutes,  arts.  Utt4,  1167;  Revised  Stat-! 
ntes,  art  1140 ;  Railway  Co.  v.  Morris  et ' 
al.,  67  Tex.  699  [4  S.  W.  166] ;  Ft  Worth 
By.  Co.  V.  Roaedale  Ry.  Co.,  68  Tei.  176  [4  I 
S.  W.  634] ;  Irrigation  Co.  v.  Vivian,  74  Tex. ' 
178  [U  S.  W.  1078] ;  Sabine  Tmm  Co.  v.  i 
Bancroft  [16  Tex.  CLy.  App.  170],  40  S.  W.  I 
839 ;  Lyons-Thomas  Hardware  Co.  t.  Perry  I 
Stove  Cb.  [86  Tex.  143],  24  S.  W.  16  [22 ' 
Lk  B.  A.  802] ;  Rue  v.  Mo.  Pac  Ry.  Co.,  74 '. 
Tex.  479  [8  8.  W.  633,  16  Am.  St  Rep.  852];-! 
Thomas  r.  Railway  Co.,  101  U.  S.  81  [25  L. ' 
Ed.  960]. 

"In  the  case  of  Railway  Ca  v.  Morris,  su- 
pra, the  Supreme  Court  of  the  state  said: 

TThe  rule  that  a  corporation  has  power 
to  do  only  such  acta  as  its  cbarto:,  oou- 


sldered  In  relation  to  the  general  law,  au- 
thorizes it  to  do  appUes  to  erwy  daas  of 

corporation.' 

"  The  law  requires  articles  of  Incorpora- 
tion to  be  adopted,  signed,  and  filed  In  the 
office  of  the  Secretary  of  State,  and  these 
are  required  to  ^ve  Information  on  specified 
subjects,  and,  among  others,  to  state  the 
identical  thing  the  contemplated  corporation 
proposes  to  do.* 

"  'When  the  artides  of  Incorporation  have 
been  filed  and  recorded,  as  herein  provided, 
the  persons  named  as  corporators  therein 
shall  thereupon  become  and  be  deemed  a 
body  corporate  and  be  authorized  to  proceed 
to  carry  into  effect  the  object  set  forth  in 
such  articles  in  accordance  with  the  provi- 
sions of  this  title.'  (The  latter  quotation  be- 
ing from  the  Revised  Statutes  aa  quoted  in 
the  opinion  referred  to.) 

"In  the  first  place,  a  corporation  Is  a  mere 
creature  of  the  law,  and  can  have  no  le^l 
existence  beyond  the  limits  of  the  sovereign- 
ty which  created  It  It  must  dwell  In  the 
place  of  its  creation.  The  state  of  Its  crea- 
tion cannot  confer  on  it  a  corporate  existence 
beyond  its  own  bounds,  nor  add  to  or  dimin- 
ish the  powers  to  be  exercised  by  It  In  other 
states ;  that  it  must  exist  only  by  force  of 
the  statute  or  law  of  the  state  In  which  It  la 
created;  and  that  the  laws  of  the  state  of 
Its  creation  can  by  their  own  vigor  have  no 
extraterritorial  force  In  another  state  or 
country,  hut  are  permitted  to  operate  there 
only  on  the  principle  of  comity,  which  will 
be  hereafter  discussed.  Thompson  on  Cor- 
porations, IS  7875,  7881;  Chapman  v.  Hall- 
wood  Gash  Register  Co.  [Tex.  Qv.  App.]  73 
S.  W.  969 :  Franco-Texan  Land  Co.  v.  Lalgle, 
60  Tex.  343 ;  Empire  Mills  v.  Alston  Grocery 
Oo.,  16  S.  W.  506 ;  Bank  of  Augusta  v.  Earle, 
13  Pet  619,  10  L.  Ed.  274. 

"In  Thompson  on  Corporations,  art  7881, 
that  distinguished  author  among  other  things, 
said:  The  following  propositions  are  believ- 
ed to  be  settled  law:  (l)  That  a  corporation 
can  exist  only  by  force  of  the  statute  or 
other  law  of  the  state  or  country  In  which  It 
is  created.  (2)  That  the  laws  of  one  state  or 
country  can  by  their  own  vigor  have  no  ex- 
traterritorial force  in  another  state  or  coun- 
try, but  are  allowed  to  opertite  there  only  on 
the  principle  of  comity.  (3)  That,  as  a  cor- 
poration, It  is  a  creature  of  the  law  or  state 
of  the  country  creating  it ;  It  cannot  migrate 
into  another  state  or  country,  establish  Its 
existence  there,  and  exercise  Its  franchises 
there  without  tiie  consent  of  the  Legislature 
of  that  other  state  or  country,  express  or  Im- 
plied.' This  doctrine  was  conceded  in  a 
leading  case  In  the  following  language,  In 
the  opinion  of  the  court,  by  Chief  Justice 
Taney:  It  Is  very  true  that  a  corporation 
can  have  no  legal  existence  out  of  the  bound- 
aries of  the  sovereignty  of  which  It  Is  cre- 
ated. It  exists  only  in  contemplation  of  law 
and  by  force  of  law;  and  where  that  law 
ceases  to  operntB,  and  la  no  longer  oUlga- 
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tory,  the  corporation  can  hare  no  existence. 
It  muBt  dwell  In  the  place  of  Ita  creation, 
and  canbot  migrate  to  another  sovereignty.' 

"In  the  case  of  Chapman  v.  Hallwood,  etc., 
above  dted,  the  court  of  CItII  Appeals  of  this 
state  quoted  with  approval  a  portion  of  the 
foregoing  excerpt,  saying:  'The  corporation, 
being  a  mere  creature  of  the  local  law,  can 
have  no  legal  existence  beyond  the  sovereign- 
ty where  created.  It  must  dwell  In  the  place 
of  Its  creation,  and  cannot  migrate  to  an- 
other sovereignty.'  Snbstantlally  the  same 
language  la  used  In  the  Franco-Texan  Land 
Co.  Case,  above  cited. 

*'It  follows  from  the  statement  of  the  fore< 
going  prLodples  that  every  state  has  the 
rl^t  to  prescribe  the  terms  npon  which  any 
corporation  in  anotber  state  or  foreign  conn- 
try  may  do  baslness  within  its  limits,  or  It 
may  ecdnde  such  corporation  oitirely,  wltii 
the  exception,  of  course,  as  to  transactUkg  In- 
terstate commerce.  It  also  follows  that  the 
admission  of  a  fordgn  con>oratlon  to  trans- 
act baslness  in  anotber  state  arises  purely 
firom  the  mle  of  comity  between  the  states ; 
that  a  fbrelgn  corporation  has  no  absolute 
right  to  transact  business  In  anotlier  state, 
and  may  be  admitted  only  npon  such  terms 
and  conditions  as  the  state  In  which  it  seeks 
to  be  admitted  may  provide  by  Its  laws; 
that  Is  to  say,  a  foreign  corporation  has  no 
abeolnte  right  of  recognition  in  another 
state,  but  depends  for  such  recognition  and 
enforcement  of  its  contracts  upon  their  as- 
sent, which  assent  may  be  granted  upon  such 
terms  and  conditions  as  the  state  may  think 
proper  to  Impose.  Taber  v.  I.  B.  &  L.  As- 
sociation, 91  Tex.  96  [40  S.  W.  954] ;  Metro- 
poUtan  Life  Ins.  Co.  v.  Love,  101  Tex.  440 
[108  S.  W.  821,  1157];  Huffman  v.  Mortgage 
Co.  [13  Tex.  dr.  App.  169],  36  S.  W.  306; 
Thompson  on  Corporations,  %%  7884^-7887;  6 
Cyc.  page  1043." 

[2]  It  Is  stated  In  some  of  the  opinions  ci^ 
ed  by  the  Attorney  General  that  a  corpora- 
tion chartered  under  the  laws  of  one  state, 
and  undertaking  to  take  up  its  hauitatiou 
In  anotber  state  and  there  transact  business, 
nmst  show  that  It  Is  authorized  to '  do  the 
character  of  business  In  the  state  where  cre- 
ated, as  well  as  authorized  to  do  the  business 
under  the  laws  of  the  state  where  It  seeks 
to  locate,  and  must  conform  to  the  laws  of 
both  states  In  the  premises.  Appellant  of- 
fered no  proof  that  a  club  organized  In 
Oklahoma  under  the  charter  it  had  secured 
would  liave  the  right  to  (to  use  a  popular 
expression)  "dispense  liquors"  to  Its  members 
in  Oklahoma ;  and  If  It  has  no  right  under 
the  law  In  Oklahoma,  the  place  of  its  crea- 
tion. It  would  not  have  such  right  in  this 
state,  even  if  it  had  secured  a  permit  to  do 
business  In  this  state  under  such  charter, 
unless  authorized  so  to  do  by  the  terms  of 
the  permit  or  other  law  of  this  state.  And 
while,  onder  the  peculiar  wording  of  our  stat- 


utes, it  has  been  held  tliat  a  bona  fide  dob. 
organized  and  created  mkder  oar  laws,  taas 
the  right  to  dispense  liquors  to  Its  members 
under  some  circumstances,  yet  this  is  not 
the  rule  In  Oklahoma,  and  the  charter  issued 
by  Oklahoma  would  be  limited  by  the  laws  of 
the  state  of  Its  creation.  In  so  far  as  Its 
authority  to  do  a  given  character  of  business 
was  concerned,  until,  at  least,  a  permit  bad 
been  obtolned  for  It  to  transact  bwdness  in 
some  other  state. 

It  was  not  necessary  to  submit  the  ques- 
tion of  wbeth^  the  club  was  a  bona  flde 
club,  as  it  had  no  legal  authority  to  locate 
In  Texas  and  transact  any  character  of  busi- 
ness In  this  state  under  the  Oklahoma  diar- 
ter,  without  having  filed  Its  articles  of  In- 
corporation with  the  ivoper  officials  and  re- 
ceived a  i}ermit  to  do  so.  However,  tbe 
conrt  Instructed  the  Jury:  "Tou  are  furtber 
Instructed  that  If  you  find  and  believe  from 
the  evldrace,  or  have  a  reasonable  doubt 
th^Kot  that  tbe  defendant  did  not  make 
any  sale  of  liquors  as  alleged  in  tbe  informa- 
tion, or  that  the  defendant  was  not  concern- 
ed In  keeping  said  house,  or  If  you  find  from 
the  evidence  that  said  bouse  was  a  bona  fide 
legal  club,  organized  under  the  laws  of  tbe 
state  of  Texas,  or  If  you  have  a  reasonable 
doubt  thereof,  then  you  will  acquit  the  de- 
fendant But  in  this  connection  yon  are  in- 
stmcted  that  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  said 
place  was  not  organized  as  a  bona  flde  I^at 
club,  and  further  find  that  ssld  club  was  or- 
ganized and  run  as  a  subterfuge  tor  evading 
the  liquor  laws  of  Texas,  and  yon  further 
flnd  that  said  defendant  kept,  or  was  con- 
cerned in  keeping,  said  house  as  a  house 
where  spirituous,  vinous,  or  malt  Hquors  were 
sold  or  kept  for  sale  in  quantities  of  one 
gallon  and  less  than  one  gallon,  without 
first  having  obtained  a  license  nndw  tbe  laws 
of  Texas  to  retail  liquor,  then  yoa  will  flnd 
the  defendant  gntKy." 

This  was  a  sufficient  presentation  of  tbe 
issue,  and  there  was  no  error  in  tbe  coozt 
refusing  tbe  special  Instructions  requested, 
as  at^lant  could  not  assert  any  righte  un- 
der the  Oklahoma  charter,  creating  It  In  tbls 
state  until  It  bad  been  granted  a  permit  un- 
der tbe  laws  of  this  state;  and  it  is  cmi- 
cluslvely  shown  that  appellant,  on  various 
occastona,  was  In  control  of  the  house,  and 
sold  Intoxicating  liquors  to  a  number  oC  i 

The  Judgment  Is  afflnned. 


BBLL  V.  8TATB. 

(Court  of  Criminal  Appeals  of  Texas.  Ifay  14, 

1913.) 

1.  IRDICTUBNT  AMD  iHTOBICAnon  <|  180*)— 

CoHVxoTioN  or  LassBs  Oauw  or  Owwmn 

— Attbmft.   

Under  Code  Or.  Proa  1911,  art  772,  sobd. 
18,  providing  that  every  offense  Incladee  with- 
in it  an  attempt  to  commit  the  offense,  when 
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sadi  attempt  !■  made  penal,  and  article  771, 
proTlding  uat  wbere  a  prosecution  is  for  an 
*>ffen8e  consistinfl;  of  different  degrees  the  Jury 
may  find  accused  guilty  of  any  degree  inferior 
to  that  charged  fn  the  indictment,  under  an  in- 
dictment chaiiEing  theft  privately  from  the  par- 
son, the  jury  conld  convict  of  the  offense  of 
attempt  to  commit  theft  from  the  peraon,  if 
the  evidence  authorized  such  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaaoD.  Cent  Dig.  K  696-603;  Dec 
Dig.  8  190.*] 

2.  GBnoNAi.  Law  (1  863*)— TsiAir-lNBisoo- 
Tioff— iNSTBucnoir  ArrsB  Ritiseiieht. 

Code  Gr.  Proc.  1911,  art  754,  prorldes 
that  the  Jury,  after  retirement,  may  aak  fur- 
ther instnicnon  touching  any  matter  of  law, 
and  the  court  shall  give  such  Instmction  io 
writliig,  but  shall  only  instract  upon  the  par- 
■ticalar  points  on  vhldi  It  Is  asked.  In  a  pros- 
ecution for  theft  from  the  peraon,  the  Jury, 
after  retirement,  asked  the  judge  whether  they 
could  render  verdict  finding  accused  guilty  of 
attempt  at  theft  in  answer  to  which  the  court 
charged  that  if  the  Jury  found  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  accused 
was  guilty  of  an  attempt  to  commit  theft  from 
the  peraon— that  is,  that  in  the  county  and 
state  named  in  the  indictment  on  or  about  the 
date  named,  before  the  presentment  of  the  in- 
dictment accused  did  attempt  to  nnlawfally, 
fraudulently,  and  privately  take  from  the  per^ 
son  of  the  one  named  corporeal,  personal  prop- 
erty, without  the  knowledge  of  such  owner, 
and  with  an  intent  to  deprive  him  of  ite  value 
and  appropriate  it  to  his  own  use — then  the 
jury  could  find  accused  guilty  of  an  attempt  to 
commit  theft  from  the  person.  Held,  that  the 
charge  given  in  answer  to  the  jnty**  question 
was  proper. 

[Eid.  Notaw— For  other  caaeB*  mo  Criminal 
Law,  Cent  Dig.  H  206S-2007:  Dec.  Dig.  t 
863.*1 

3.  Cbdunai.  Law  <H  763,  764*)  — Tbial  — 
Instbuction  Not  on  Wsioht  of  Bvidemcb. 

^e  additional  charge  given  by  the  court 
was  not  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731-1748,  1762,  1768, 
1770;  Dbc  Dig.  H  763,  764.*] 

Appeal  from  Diatrict  Oonrt,  Travla  Conn- 
4y;  George  Calboim,  Judges 

Walter  Bell  was  cooTlcted  of  an  attempt 
to  inrlvately  steal  fnun  tbe  person,  and  he 
appeals.  Afflrmed. 

O.  D.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

FBENDEROAST,  J.  Appellant  was  con- 
victed of  an  attempt  to  privately  steal  from 
the  person,  and  his  punlshm^t  fixed  at  two 
years  In  the  penitentiary. 

The  lodlctmeot  was  in  two  counts;  the 
first  properly  and  fully  alleging  that  appel- 
lant unlawfully,  fraudulently,  and  privately 
stole  one  pocketbook  containing  money  from 
B.  T.  Campbell,  without  the  knowledge  and 
consent  of  said  Campbell,  and  with  the  In- 
tent etc.  The  second  count  was  quashed, 
and  the  ease  was  in  no  way  submiUed  to 
the  Jury  under  that  count  Hence  it  is  un- 
necessary to  further  state  it 

The  court,  in  an  apt,  full,  and  correct 
charge,  submitted  the  case  under  the  charge 
of  a  completed  theft  privately  from  the  per- 
son.  He  also,  In  the  main  charge,  submit- 


ted the  question  of  an  attempt  to  commit 
said  offense.  In  addition  to  the  court's 
charge  of  theft  privately  from  the  person, 
he  gave,  at  appellant's  instence,  his  only  re- 
quested charge  on  that  subject,  to  the  effect 
that  if  the  Jury  found  that  appellant  took 
said  purse  and  money  from  the  person  and 
possession  of  Campbell,  but  at  the  time  of 
said  taking,  and  before  appellant  secured 
possession  of  the  purse,  Campbell  had  knowl- 
edge of  said  taking,  or  if  they  had  a  rea- 
sonable doubt  of  it,  to  acquit  him  of  theft 
from  the  [}erson.  It  seems  that  the  case  was 
fought  out  by  appellant  on  the  theory,  as 
shown  by  bis  said  special  charge  and  the  ar- 
gument of  bis  counsel  before  the  Jury,  that 
they  could  convict  appellant  only  of  the  of- 
fense of  theft  from  the  person,  and  under  the 
indictment  they  could  not  convict  him  for 
an  attempt  to  commit  such  theft 

It  is  shown  that  the  jury  became  confus- 
ed, and  did  not  understand  from  the  main 
charge  of  the  court  under  appellant's  said 
contention,  whether  they  could  convict  him 
of  an  attempt  to  commit  such  theft  They 
thereupon,  after  being  out  some  time,  return- 
ed into  open  court  and  propounded  this  writ- 
ten question  to  the  court:  "Judge  Calhoun : 
Are  we,  the  Jury,  permitted  to  render  ver- 
dict finding  the  defendant  guilty  of  attempt 
at  theft  under  this  indictment  on  the  first 
count?"  In  answer  thereto  the  court  sub- 
mitted to  the  Jury  this  further  written 
charge'!  "Gentlemen  of  the  Jury :  In  answer 
to  the  question  asked  by  you,  the  jury  are 
instructed  that  under  the  law,  if  they  find 
from  the  evidence  in  this  case,  beyond  a  rea- 
sonable doubt  that  the  defendant  is  guilty 
of  an  attempt  to  commit  the  offense  of  theft 
from  the  person — that  is,  that  in  the  coun- 
ty of  Travis  and  state  of  Texas,  on  or  about 
the  6th  day  of  October,  1912,  and  before  the 
presentment  of  this  indictment,  the  defoid- 
ant,  Walter  Bell,  did  then  and  there  attempt 
to  unlawfully,  fraudulently,  and  privately 
take  from  the  possession  and  the  person  of 
one  B.  T.  Campbell  corporeal  personal  prop- 
erty of  the  said  B.  T.  Campbell,  without  the 
knowledge  of  the  said  B.  T.  Campbell,  and 
with  the  intoit  to  deprive  the  said  B.  T. 
Campbell  of  the  value  thereof,  and  with  the 
Intent  to  appropriate  said  corporeal  p^sonal 
property  to  the  use  and  benefit  of  him,  the 
said  Walter  Bell — ^tbrai  the  Jury  would  be  au- 
thorized under  the  law  to  find  the  defend- 
ant guilty  of  an  attempt  to  commit  the  of- 
fense of  theft  from  the  person,  under  the  In- 
dictment in  this  case." 

Appellant's  contentions  are  that  the  evi- 
dence la  Insufficient  to  sustain  the  verdict; 
that  appellant  was  convicted  of  an  oCTense 
not  charged  in  the  Indictment;  that  the  ver- 
dict has  the  effect  of  an  acquittal  under  the 
charge  in  the  indictment;  that  the  court 
erred  in  submitting  the  issue  of  attempt  to 
commit  theft  from  the  person,  because  no 
such  offense  is  charged  in  the  indictment; 
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and  that  the  said  additional  charge  In  an- 
swer to  the  Jury's  qnestlon  should  not  have 
been  submitted,  because  the  original  main 
charge  bad  sufficiently  set  forth  the  law  on 
said  guestton,  and  the  giving  of  said  special 
Instructlcai  wu  upon  the  wd^t  of  die  erl- 
dmce. 

None  of  appellant's  contentions  are  sound. 
Under  the  main  charge  of  the  court  and  the 
special  requested  charge  by  appellant,  which 
was  given,  the  evidence  that  Campbell  knew 
appellant  was  attempting  to  steal  his  parse 
containing  his  money  out  of  his  pocket,  and 
that  he  detected  him  thereat,  before  he  com- 
pleted the*  theft,  was  such  as  not  to  satisfy 
the  Jury  that  the  actual  taking  was  com- 
plete before  Campbell  knew  it  At  least, 
the  evidence  on  this  point,  nndCT  appellant's 
contention  before  the  Jury  and  said  charges, 
was  such  that  the  Jury  was  not  satUfled 
therefrom  that  the  theft  inlvately  was  not 
completed  before  CUimpbsU  Imew  it  AaA  un- 
der appellant's  contention  and  argnmoit 
tore  the  Jury  It  la  shown  that  th^  did  not 
know  from  the  main  eha^  of  the  court 
whether  they  could  convict  him  under  Mid 
Indictment  an  attempt  to  iniTately  steaL 
Henoe  th^  aneation  to  the  court  and  the 
oonrfa  charge  In  answer  therrto.  The  evi- 
dence. In  onr  opinion,  waa  clearly  auffldent 
to  show  an  attempted  theft  privately  from 
the  person,  U  U  waa  not  ioffidoit  to  show 
such  completed  theft 

Our  statutes  (»ttlclea  1860  and  1361,  P.  a) 
make  It  an  offense  to  privately  steal  tnm 
the  person,  and  that,  In  order  to  constitute 
such  offense,  the  "theft  must  be  committed 
without  the  knowledge  ot  the  person  from 
whom  the  prooertj  is  taken."  But  the  next 
article  (1352),  under  the  same  ^pter,  pre- 
scribes, "If  any  person  shall  attempt  to  com- 
mit the  offense  of  theft  from  the  person,  as 
defined  In  the  two  preceding  articles,  he 
shall  be  punished  by  oonflnonent  in  the  peni- 
tentiary not  less  than  one  nor  more  than 
three  years,"  which  was  an  amendment  add- 
ed to  the  said  other  two  articles  by  the  act 
oC  1909; 

[U  By  article  772,  a  C  P.,  It  Is  provided: 
"The  following  offenses  Inidnde  different  de* 
grees."  After  specifying  several  other  of- 
fenses, snbdlviBlon  13  la:  "13.  Every  offense 
Includes  within  it  an  attempt  to  commit  the 
offense,  when  encti  an  attempt  is  made  pe- 
nal by  law."  And  article  771,  O.  0.  P.,  Is: 
"Where  a  prosecution  is  for  an  offense  con- 
sisting of  different  degrees,  the  Jury  may 
find  the  defendant  not  guilty  of  the  higher 
degree  (naming  it),  but  guilty  of  any  degree 
Inferior  to  that  charged  in  the  indictment  or 
information."  So  that  dearly  under  this  In- 
dictment, charging  theft  privately  from  the 
person,  was  Included  the  offense  of  an  at- 
tempt to  commit  theft  from  the  perstm,  and 
the  court  correctly  submitted  that  qnestlon 
to  the  Jury  for  Its  flndii^. 

•Fttrothw 


Our  statute  (article  754,  CI  a  P.)  pre- 
scribes :  "The  Jury,  after  having  retired,  may 
ask  further  instruction  of  the  Judge  touch- 
ing any  matter  of  law.  For  this  porpoa^ 
the  Jury  shall  appear  before  the  Judge,  in 
opoi  court.  In  a  body,  and  throu^  their 
foreman  shall  state  to  the  court,  either  ver^ 
bally  or  in  writing,  the  particular  point  of 
law  upon  which  they  desire  further  instmc- 
tlon;  and  the  court  shall  give  sudi  Instruc- 
tion in  writing,  but  no  Instruction  dull  be 
given,  except  upon  the  particular  point  on 
whidi  It  is  asked."  This  statute  is  shown 
to  have  be^  literally  complied  with  in  tliia 
case.  Notwithstanding  the  court  had  sub- 
mitted this  question  to  the  Jury  for  a  finding 
In  an  original  charge,  yet  It  la  shown  by  the 
qualification  of  the  Judge  to  appellant's  ex- 
ception to  said  £3)eclal  charge  in  answer  to 
said  question  by  the  Jury  that  "defendanfa 
counsel  had  argued  to  the  Jury  that  Ihvj 
could  convict  the  d^endant  only  of  tlie  of- 
fense of  theft  from  the  person  under  th* 
first  count  in  the  Indictment,  which  evident- 
ly had  confused  th^  Jury,  and  therefore  th^ 
asked  for  further  instructions,  and  the  court 
gave  said  further  instructions,  a«  above  set 
out" 

This  court.  In  the  recent  case  of  Harrlatm 
V.  State,  163  S.  W.  144,  In  consld«1ng  said 
article  754,  said :  "The  statute  above  quoted 
makes  It  bis  [the  Judge's]  duty  to  Instruct 
the  Jury  on  the  particular  question  they  aA; 
and  while  the  statute  says  that  no  Instruc- 
tion shall  be  given,  except  upon  the  particu- 
lar point  upon  which  it  la  asked,  it  does 
not  mean,  and  has  not  been  oonstmed  by  this 
court  to  mean,  that  because  thereof  the  court 
cannot  at  that  or  any  other  time  before  the 
verdict  correctly  charge  the  Jury  <ni  any  mat- 
ter thought  necessary  or  proper  by  him.  Nei- 
ther does  this  statute  mean  that  the  court 
must  give  the  shortest  possible  answer  to 
such  a  question,  as  he  mli^t  have  done  in 
tills  case  by  the  one  word,  'No,'  or  the  one 
word,  *Tes' ;  but  It  would  be  proper  aa  was 
done  In  this  case,  to  brtefiy  and  sncdnetly 
tell  the  Jury  correctiy  what  to  do  in  consid- 
eration of  the  question  propounded  by  the 
Jury  and  answered  by  the  court" 

[2,  3]  In  this  case  we  think  it  was  prop- 
er for  the  court.  In  answering  the  question 
propounded  by  the  Jury,  to  give  such  cha^ 
as  was  given,  and  that  it  was  not  upon  the 
weight  of  the  testlmooy,  as  claimed  by  ap- 
pellant There  Is  nothlns  else  necessair  to 
discuss. 

The  Judgment  will  be  afBrmed. 


BUBDEN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  1^ 

1913.  On  the  Merits,  May  7. 1913.) 
1.  OanoKAL  Ijaw  (|  641^— ArFozmrmiT  or 

COUNBBI.  FOB  AoOT78Bn— StATITTU. 

White's  Ann.  Code  Cr.  Proc  art  547,  re- 
quiring the  court  in  capital  felony  cases  to  ap- 
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point  counael  for  acciiMd,  too  poor  to  employ 
coonul,  ia  mmodatory. 

[Bd.  Note^For  oUier  cases,  see  Orimlnal 
Law,  Cent  Die  H  149(1-1006;  Dec  Die  I 
641.*1 

2L  CmoKAL  I<*w  (1  Apfbal— Statk- 
min  or  Faoib— Butt  or  Omouz.  Bmroa- 

UPSBB. 

Under  White's  Ann.  Code  Cr.  Proc.  art. 
M7,  reqalrinc  tiie  court  in  capital  felony  cases 
to  appoint  counsel  for  accused  too  poor  to  em- 
ploT  counsel,  and  Acts  S2A  Leg.  p.  264,  pro* 
Tiduc  for  offldal  oonrt  steDuraphers  and  re- 
quirins  them,  when  an  appeal  is  perfected,  to 
transcribe  the  testimony  and  that  where  the 
court  appointi  an  attorney  for  accused  the 
stoiographer  shall  furnish  a  transcript,  the 
court,  in  a  capital  felony  case,  must,  where  it 
appoints  an  attorney  for  accused  because  he  is 
too  poor  to  employ  counsel,  require  the  offi- 
cial steuosrapher  when  an  appeal  is  perfected 
to  furnish  a  transcript,  and  where  ue  court 
orders  the  stenographer  so  to  do  It  must  see 
that  the  order  Is  complied  with. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 14S6;  Dec.  ZMg.  |  648.*] 

On  the  Merits. 

8.  CaiHiiiAi.  Law  (|  1088*)— Appeai^tate- 
UEHT  OP  Pacts— DOTT  of  OmciAi,  Stenoo- 

BAPRBB. 

Where  the  official  stenographer  failed  to 
emnply  with  the  order  of  the  court  to  furnish 
•  transcript  of  his  notes,  and  the  court  took  no 
steps  to  compel  him  to  do  so,  and  the  stenog- 
could  not  comply  with  the  order  of  the 
Court  of  Criminal  Appeals  because  be  had  lost 
a  part  of  bis  notes,  ute  case  must  be  reversed 
and  remanded. 

[Ed.  Note.— For  other  cases,  see  CriminaT 
Law,  Cent.  Dig.  U  2676,  274»^51,  27CT,  2766, 
2782-2802,  2899;  Dec  Dig.  i  10e&*J 

A)N>eal  fttun  Crlmloal  District  Obnrt,  Dal- 
ian Oonnty ;  Barry  Miller,  Judge. 

J.  J.  Burden  was  convicted  of  crime,  and 
he  appeals.  Reversed  and  remanded. 

Frank  U.  Harmon,  of  Dallas,  for  apptiUant 
a  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPER.  J.  Appellant  was  indicted, 
charged  with  rape,  and  was  convicted  of 
that  offense.  The  penalty  for  tbis  offttiae 
aa  provided  by  onr  Code  Is  death,  or  by 
confinement  In  the  penitentiary  for  life,  or 
for  a  term  of  years  not  less  than  five. 

[1]  Article  547  of  the  Code  ot  Orimlnal 
Procedore  itrovides  that  In  all  capital  felo- 
nies, if  the  accused  is  to  poor  to  employ  coun- 
sel, the  court  shall  appoint  cue  or  more  at- 
torneys to  defend  him.  Tlils  statute  has  been 
held  to  be  mandatory.  Pennington  t.  States 
18  Tex.  App.  44;  Brown  v.  State,  S2  Tex. 
Cr.  R.  267,  106  8.  W.  36&  The  covrt.  as 
shown  by  the  record  before  us,  did  appoint 
attorneys  to  represent  defendant,  wbo  ap- 
parently ably  represented  Mm,  for.  while 
the  appellant  was  found  guilty,  bis  punish- 
ment was  asaeesed  at  only  ten  years*  con- 
finement In  the  penitentiary. 

[2]  The  attorneys  appointed  by  the  court, 
Messrs.  Dearing,  Barrett  &  Harmon,  filed  a 
motion  for  new  trial,  whldi  was  by  the  court 
overruled  on  September  14, 1912,  when  notice 
of  appeal  was  given  and  entered  ot  record. 


Thereafter,  on  the  14th  day  vt  Beptember, 
defoidant  filed  an  aflldaTit  stating  tbat  be 
was  unable  to  pay  for  a  transctipt  and  was 
unable  to  give  security  therefor.  On  Sep- 
tember SO,  the  court  mtered  up  the  fol- 
lowliig  ordw:  **Thl8  day  came  on  to  be  beard 
the  request  of  the  defendant  to  have  the  ste> 
n<«mpher  pfiq;iaTe  a  atatonent  of  taata  In 
tbla  cause;  and  it  appearing  to  the  oonrt 
that  the  defendant  had  nttde  aifidavlt  that 
be  is  unable  to  pay  for  tfae  same,  or  give 
secori^  therefor.  It  Is  ordered  by  the  court 
that  the  said  request  be  and  the  same  is 
hereby  granted,  and  the  straographer  of  this 
court  is  hereby  directed  to  pr^Mure  and  make 
up  a  statement  of  facts  In  this  case."  Al- 
though the  term  of  court  at  which  aiwellant 
was  indld«d  did  not  adjourn  until  October 
tit  1912,  and  the  transcript  in  this  case  was 
not  filed  In  this  court  until  December  9,  1912, 
the  stenographer  an;)ointed  by  the  court,  and 
who  took  down  the  evidence  on  this  trial, 
had  not  compiled  with  the  order  of  the  dis- 
trict court,  and  had  not  filed  a  statement  of 
facts  nor  transcript  of  his  notes  with  ttie 
cderk  of  the  district  court  of  Dallas  county 
as  required  by  law  to  do.  One  of  the  attor- 
neys appointed  by  the  court  to  represent  ap- 
pellant, Mr.  F.  O.  Harmon,  on  January  4, 
1913,  filed  in  this  court  an  affidavit  that  after 
the  Hon.  Barry  Miller,  Judge  of  the  criminal 
district  court,  had  made  an  order  for  the 
official  stenographer  to  moke  out  a  statement 
of  facts,  he  frequently  applied  to  the  stenog- 
rapher for  the  record,  but  that  the  stenog- 
rapher  bad  carelessly  and  negligently  failed 
to  comply  with  the  order  of  the  court  and 
appellant  had  thereby  been  deprived  of  a 
statement  of  facts  without  any  fault  of  his 
attorney  or  Umsell 

On  January  16,  1913,  CL  I.  Evans,  Jr.,  of- 
ficial stenographer  of  the  criminal  district 
court,  makes  an  affidavit  which  is  filed  in 
this  court,  in  which  he  states:  "That  It  Is 
true  that  the  court  made  an  order  on  Sep- 
tember SO,  1912,  commanding  affiant  to  pre- 
pare a  statement  of  facta  In  said  cause,  and 
tbat  thereafter,  on  three  or  four  occasions, 
Mr.  Geo.  A.  Harmon,  father  of  defendant's 
attorney,  requested  sold  stenographer  to  pre- 
pare the  statement  of  facts.  That  the  affiant 
had  no  Intention  of  disobeying  the  order  of 
the  court  but  through  press  of  business  in 
the  court  overlooked  and  neglected  to  comply 
with  the  same  within  the  time  allowed  by 
law  for  the  filing  of  statement  of  facts.  That 
to  have  complied  with  the  order  would  have 
compelled  the  affiant  at  times,  to  work  at 
nights  and  on  Sundays,  which  be  did  not  feel 
obliged  to  do  without  pay  therefor." 

Hon.  Geo.  A.  Harmon,  of  Dallas,  on  the 
24th  day  of  January,  makes  an  affidavit  which 
Is  also  filed  in  this  court  Among  other 
things,  be  states:  "That  upon  request  of  his 
said  son  Frank  G.  Harmon,  who  was  tempo- 
rarily residing  In  Austin,  he  called  upon 
Chas.  I.  Evans,  who  reported  the  case,  re- 
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queattng  Wm  to  make  transcript  In  compli- 
ance with  the  order  of  tbe  court,  wUch  tlie 
■aid  GbaB.  I.  Evans,  on  semal  occasions, 
agreed  to  do.  That  the  said  Bvans  asked 
for,  and  secured  additional  time  at  afllant's 
request;  but  flnally  and  utterly  failed  to 
ctHuply  with  the  request  of  this  affiant  Af- 
fiant further  states  that  he  was  acquainted 
with  the  docket  la  said  criminal  district 
court  No.  2,  and  cannot  account  tot  the  fail- 
ure of  the  said  Ghas.  I.  Evans  to  pr^re 
said  transcript  on  account  of  lack  of  ttme  or 
for  any  other  food  and  valid  reason.  That 
the  said  Obas.  I.  Evans  discussed  with  this 
affiant  ttie  Injustice  of  the  law  in  r^rd  to 
tlie  fees  accorded  by  the  state  in  pr^ring 
transcript  for  aiweal  upon  a  pauper's  oath." 

Tlie  official  court  stenographer  of  the  dis- 
trict ooart  before  enterli^  upon  his  duties 
was  required  to  take  an  oath  to  "^thfuUy 
and  impaiflally  discharge  all  the  duties  In- 
cumbent upon  him  as  official  stenographer," 
and,  accepting  the  office  and  taking  this  oath, 
he  took  it  with  a  knowledge  what  was 
In  law  required  of  him.  it  he  did  not  expect 
nor  care  to  comply  with  its  duties  as  defined 
by  law,  he  should  not  have  sought  for  nor 
accepted  the  position,  and,  having  done  so, 
he  will  be  required  to  comply  with  and  per- 
form all  the  duties  wbldi  tbe  statutes  of  this 
state  require  of  him.  Chaptn  119  of  the 
Acts  of  the  Thirty-Second  Legidature  ^ge 
264)  provides  fbr  the  appolntmoit  of  official 
conrt  stenographers,  and  places  some  duties 
on  them.  In  section  14  of  ttiis  act  it  is  pro- 
vided: "la  all  cases  wh«e  the  conrt  is  re- 
quired to  and  does  appoint  an  attorney'  to 
r^resent  tbe  defendant  In  a  criminal  action, 
the  official  shorthand  reporter  shall  be  re- 
quired to  furnish  the  attorney  for  said  de- 
fendant. If  convicted,  and  when  tm  appeal 
is  prosecuted,  with  a  transcript  of  bis  notes 
as  provided  in  section  B  of  this  act;  for  which 
said  service  be  shall  be  paid  by  the  state 
<a  Texas,  upon  the  certificate  of  the  district 
jndge^  one-half  of  the  rate  provided  for  here- 
in in  dvil  cases."  Section  6  reads  as  fol- 
lows: "In  case  an  appeal  Is  perfected  from 
the  Judgment  rendered  in  any  cas^  the  of- 
ficial shorthand  reporter  shall  transcribe  the 
testimony  and  other  proceedings  recorded 
by  him  la  said  case  in  the  form  of  qnesttons 
nnd  answers,  certifying  that  such  transcript 
is  true  and  correct,  and  shall  file  the  same  In 
the  office  of  the  clerk  of  the  court  within 
such  reasonable  time  as  may  be  fixed  by  writ- 
ten order  of  the  court.  Said  transcript  shall 
be  made  hi  duplicate ;  for  whidi  said  tran- 
script the  official  shorthand  reporter  shall  be 
paid  the  sum  of  Atteen  cents  per  folio  of  one 
hundred  words  fbr  tbe  original  copy  and  no 
charge  shall  be  made  for  the  duplicate  copy, 
said  transcript  to  be  paid  for  by  the  party 
ordering  the  same  on  delivery,  and  the 
amount  so  paid  shall  be  taxed  as  costs.** 

This  caae  is  one  where  tbe  court  was  re- 
quired by  law  to  aiq^oint  an  attorney  to  rep- 
resent tbe  defendant  in  the  trial  of  the  case, 


and  tbe  attom^  to  appointed  htn  been 
faithfully  dischai^ug  their  duties  wltbotit 
pay  or  hope  of  reword,  other  tkaa  of  a  dn^ 
well  performed.  It  may  seem  hard  to  tbe 
stenographer  to  have  to  perform  Ids  duty  on 
half  pay,  yet  tbe  lawyer  is  required  to  per- 
form his  duty  and  receive  no  pay.  Eadt  Is 
an  officer  of  tlie  court,  and  tbe  law  has  been 
more  generous  to  the  stenographer  than  It 
bos  to  the  attorney,  yet  we  find  him  who  re- 
ceives nothing  for  performing  his  duty  doing 
so,  and  urging  the  other  official  to  do  Ids 
duty,  but  the  latter  neglects  to  do  It  It 
was  the  duty  of  the  district  Judge  to  have 
seen  that  this  official  did  bis  duty  and  com- 
plied with  tbe  ot6er  by  btm  made;  yet  tt 
seems  he  has  not  done  so. 

Undw  the  provisions  of  the  law  tUs 
pellant  Is  entitled  to  have  a  statonent  ct 
facts  made  out  by  the  stenographer  In  quee- 
tlon  and  answer  form,  and  ddivered  to  Ills 
attorney.  Mr.  7.  O.  Harmon,  or  filed  wlfii 
tbe  clerk  of  tbe  district  conrt  of  Dallas 
county. 

It  seems  it  resolves  itself  Into  a  question 
of  whether  we  will  compel  the  stenographw 
to  perform  bis  official  duty  and  give  to  the 
defendant  those  rights  which  tlie  Code  ac- 
cords. To  do  otherwise  would  permit  any 
court  stenographer  to  deprive  any  defend- 
ant too  poor  to  employ  counsel  and  i>ay  for 
the  Bteuogiraphlc  report  all  right  to  be  heard 
on  appeal. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed by  this  court  that  G.  I.  Evans,  Jr.,  of- 
ficial stenographer  of  criminal  district  court 
No.  2,  of  Dallas  county.  Tex.,  be  and  be  is 
hereby  required  to  transcribe  tbe  testimony 
and  other  proceedings  recorded  by  him  in 
the  case  of  J.  J.  Burden  tried  in  said  district 
court  on  or  about  September  3,  1912,  it  be- 
ing cause  No.  646,  on  the  docket  of  said 
court,  in  the  form  of  questions  and  answers, 
and  that  be  certify  that  such  transcript  is 
true  and  correct,  and  file  the  same  in  the 
office  of  the  clerk  of  said  district  court  on 
or  before  the  Ist  day  of  March,  1913,  and 
that  on  or  before  said  date  he  file  with  the 
clerk  of  this  court  a  receipt  of  the  clerk  of 
tbe  district  court  showing  that  he  has  com- 
plied with  this  order,  and,  if  he  shall  not 
do  so,  he  shall  be  cited  to  appear  before  this 
court  on  the  6th  day  of  March,  1913,  to 
show  cause  why  he  stiould  not  be  adjudged 
to  be  in  contempt  of  tUa  court  in  refusing 
to  obey  its  orders. 

It  Is  further  ordered  tiittt  tbe  attorneys 
of  appellant  be  and  they  are  hereby  granted 
16  days  from  and  after  tbe  date  on  which 
the  official  shortliand  r^rter  shall  ffle  with 
the  clerk  of  the  district  court  of  Dallas  coun- 
ty tbe  papers  ber^  required  by  him  to  be 
filed,  in  which  to  make  out  and  file  In  tills 
court  a  statement  of  tacts  In  this  cause;  it 
being  shown  that  be  was  prevented  fM»n 
filing  ssme  wltliln  tbe  time  allowed  by  law 
by  matters  beyond  Us  control,  and  that  be 
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used  all  diUsoice  It  was  possible  for  a  man 
to  na^  and  in  this  case  tlie  attorney  bad 
been  a]K>olnted  by  the  court,  and  the  law 
prorldes  that  he  ahall  be  furnished  with  the 
statement  of  the  eTldaic& 

The  clerk  of  this  court  will  lasne  all  prop- 
er process  herein,  accompanying  same  with 
a  certified  copy  of  this  Jndgmmt,  directed  to 
the  sheriff  or  any  constable  of  Dallas  coau- 
ty,  Tex.,  requiring  him  to  serve  ttw  said  O. 
I.  E;?ans,  Jr.,  with  a  copy  thereof  and  make 
doe  return  to  thla  eoort  showing  how  and 
when  he  executed  same. 

It  is  further  ordered  by  this  court  that 
this  cause  be  set  for  Wednesdayf  March  18, 
1013,  for  further  faearlng  herein. 

On  the  Merits. 

[1]  At  a  former  day  of  this  tmn  KPi^- 
lant  by  affldavlts  filed  and  orders  entered 
showed  that  the  judge  trying  the  cause  had 
ordered  the  court  stenographer  to  make  out 
a  statement  of  facte  as  required  by  law  in 
capital  cases,  but  said  steuographo;  had  fail- 
ed to  do  so,  and  we  entered  an  order  requir- 
ing that  he  comply  with  the  order  of  the 
district  judge.  He  has  filed  an  answer,  to- 
gether with  a  transcript  of  a  portion  of  the 
testimony  only,  showing  that  the  testimony 
of  one  witness  for  the  state,  Dr.  K.  W. 
Field,  and  four  or  five  witnesses  for  the  de- 
fendant, Including  the  testimony  of  defend- 
ant himself,  bad  not  been  transcribed  be- 
cause his  notebook  had  been  lost  and  could 
not  be  found  after  diligent  search. 

Section  14  of  chapter  119,  Acts  S2d  L<eg., 
provides  that  in  all  cases  where  the  court  is 
required  to  appoint  an  attorney  to  represent 
the  defendant  In  a  criminal  action,  the  offi- 
cial stenographer  shall  be  required  to  fur- 
nish the  attorney  so  appointed  by  the  court, 
If  an  appeal  Is  prosecuted  from  a  judgment 
of  conviction,  with  a  statemoit  at  the  evi- 
dence adduced  on  the  trlaL 

Article  647  of  the  Code  of  Criminal  Pro- 
cedure provides  ttiat  in  all  capital  felonies, 
if  a  defendant  has  no  counsel,  the  court 
shall  appoint  one  or  more  attorneys  to  repre- 
sent him.  Pennington  r.  State,  18  Tex.  App. 
44 ;  Outlerez  v.  State,  47  S.  W.  372. 

In  this  case  the  appellant  was  charged 
with  a  capital  felony,  and  the  court  appoint- 
ed counsel  to  r^resent  him,  wbo  have  been 
diligent  in  their  tflorta  to  get  the  court  to 


have  the  official  stenographer  comply  with 
tills  law.  And  when  he  failed  in  the  trial 
court,  he  came  to  this  court  and  asked  that 
we  see  that  the  law  was  complied  with. 
We  have  done  all  that  Is  in  our  power,  but 
the  stenographer  says  he  has  lost  a  portlcm 
of  his  notes,  and  it  is  impossible  for  him  to 
comply.  If  the  trial  court,  in  cases  of  capital 
felonies,  will  not  compel  the  officers  of  his 
court  to  comply  with  the  law,  there  Is  noth- 
ing left  for  ns  to  do  but  to  reverse  and 
remand  Qie  case.  Our  law  is  jealous  of  Uie 
rights  of  Qioae  ot  ita  citizens  where  the  state 
Is  seekii^  his  life  as  a  penalty  for  crbne 
alleged  to  have  been  committed,  and  they 
have  placed  safecoards  in  the  law  for  hia 
bttiefft  We  tniat  no  other  trial  judge  wiU 
penult  hla  official  reporter  to  Ignore  this 
law,  wbexe  a  defendant  is  on  trial  for  his 
Ufa. 

Because  a^wllant  and  his  counsel  through 
no  fault  of  theirs  have  been  deprived  of  a 
statement  of  facts,  tUs  case  is  reversed  and 
rmnanded.  And  as  tJie  court  stenographer 
states  he  has  done  liia  utmost  to  comply 
with  the  orders  of  this  court,  and  bis  dis- 
obedience fu  the  first  Instance  was  to  dis- 
obey the  orden  of  the  trial  judge,  we  will 
only  assess  as  against  him  th^  punislunent 
of  paying  the  costs  of  Issuing  and  serving 
ttie  process  on  the  motion  herein,  leaving  It 
to  the  trial  judge  to  administer  to  him  such 
punishment  as  he  deans  advisable  for  dis- 
obeying bis  orders. 

The  judgment  la  revised,  and  the  cause 
remanded. 

BABTH  T.  STATU 

(Court  ot  Griminal  Appeals  of  Texas.  April 
18,  1918.) 

Appeal  from  District  Court,  Galveston  Coun- 
ty;  Clay  S.  Brig^s,  Jadge. 

h.  Barth  was  convicted  of  robbery,  and  ap- 
peals. Affirmed. 

C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  robberv,  hU  punishment  being  auened  at 
five  years'  confineineDt  in  the  paUteottary. 

The  record  is  before  us  without  a  statement 
of  facts  or  bill  of  exceptions.  There  is  nothing 
in  the  motion  for  new  trial  that  can  be  consid- 
ered and  intelligently  reviewed,  in  the  absence 
of  the  statement  of  facts. 

Tbe  judgment  Is  aittmied. 
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ABATEMENT. 

See  Nnisanee^  S  S6. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  H  1036,  1176. 

n.  AJrOTKBB  AOnOH  PEHSDia. 

i  12  (Tez.Civ.App.)  A  plea  of  another  wait 
pending,  based  tm  the  pendency  of  a  auit  in  a 
federal  court  it  not  snetalnable.— Pecos  &  N.  T. 
By.  Go.  T.  Porter.  156  S.  W.  267. 

nr.  TWLMMum  ob  pevolptioh  or 

TSTXiB.  RIGHT,  IKTEBBST.  OR 
UABIUTT. 

S4I  (Tex.ClT.App.)  An  aasignment  of  a  cause 
of  actioa  pending  the  action  ig  proper  and 
doea  not  necesaltate  ft  diuin  of  jMrties.— Pecos 
ft  N.  T.  By.  Co.  T.  PwtwTlM  sTw.  267. 

VTL  WAiVRR  or  oRoinnis  or  arate- 

SCOrr  AMD  TIMB  AXD  MANHER 

or  ruBABXNO  m  geherai.. 

1 82  (Tex.CiT.App.)  A  plea  to  the  capacity 
of  a  corporation  to  sue  held  waived  where  not 
filed  before  answer  to  the  meritfl.— Harvey  v. 
Provident  Inv.  Co.,  156  S.  W.  1127. 

ABDUCTION. 

I.  OrrERSBS  AKD  RESPORSXRXXJTT 

THEREFOR. 

I  I  (Ky.)  Where  accused  entered  the  cham- 
ber of  prosecutrix  and  gTKeped  her  in  his  arms 
with  intent  to  have  sexual  intercourse,  he  was 
guilty  of  unlawfully  taking  and  detaining  her 
within  Ky.  St  f  1158,  making  it  a  felony  to 
unlawfully  take  or  detain  a  woman  against  her 
will  to  have  carnal  knowledge  of  her.— Black 
T.  Commonwealth,  166  S.  W.  1043. 

I I  (Tex.Or.App.)  "Proatttution,"  as  used  in 
Pen.  Code  1911,  art  1060,  prohibiting  abduc- 
tion of  a  giri  under  14  for  prostitution,  does 
not  require  indiscriminate  selling  of  her  person 
to  others,  but  Is  fulfilled  by  porpote  of  accused 
to  have  intercourse  with  her  iDdiTidoaUy.— 
Lmei  V.  State.  166  3.  W.  317. 

Taking  a  gin  under  14  from  her  parents  to 
prostitute  her  in  i4olattOD  of  Pen.  Code  IBll, 
art  1060,  may  be  committed  though  accused 
never  had  Intereounw  with  her. — IdT 

n.  PROSEOVnONAllBrullXSHiaSRT. 

1 12  {Tex.Cr.App.)  In  a  prosecution  for  ab- 
ducting a  girl  under  14  for  the  purpose  of  pros- 
tituting her,  evidence  held  Insufficient  to  war- 
rant a  finding  that  she  was  in  fact  under  14  at 
the  time  of  the  abductiui^Lopei  t.  State,  166 
S.  W.  217. 

8  15  (Ky.)  In  a  prosecution  for  unlawfully 
detaining  a  woman  against  her  will  with  intent 
to  know  her  carnally,  evidence  held  snflBdoit 


to  go  to  the  jury.— Black  t.  Conunaiweidth,  166 
8.  W.  1018. 

ABSTRACTS. 

See  Appeal  and  Elrror,  |  681;  Judgment,  i 
76a 

ACCIDENT  INSURANCE 

See  Insurance,  »  455,  665,  660,  787.  826. 

ACCOMPLICES. 

See  Criminal  Iaw.  M  BO,  607-611.  814. 

ACCORD  AND  SATISFACTION. 

S8  (Tex.Giv.App.)  Where  a  certain  sum  Is 
due,  a  release  upon  payment  of  a  part  la  with- 
out consideration;  but  if  there  be  a  bona  fide 
dispute  as  to  the  amount  doe,  payment  of  a  part 
may  be  a  satisfaction  of  the  entire  claim.— Berg- 
man Produce  Co.  v.  Brown,  166  S.  W.  1102. 

S  10  (Tex.Civ.App.)  A  dispute  with  the  cred- 
itor's agent  as  to  the  amount  due  and  the  send- 
ing of  a  check  to  the  creditor,  without  notice 
of  such  dispute,  k€id  not  sufficient  consideration 
to  support  a  settlement,  though  the  check  stated 
that  it  was  In  full  payment  and  was  accepted 
by  the  creditor.— Bemnan  Produce  Co.  v. 
Brown,  156  8.  W.  1W2. 

I  12  (Tex.CIv.App.)  The  creditor's  accep- 
tance of  a  check  containing  the  debtor's  indorse- 
ment, "given  in  full  payment  of  account  tor  the 
months  of  June  and  Julyi"  operated  as  a  settle- 
ment of  the  June  and  July  accounts,  but  the 
court  could  not  arbitrarily  apuly  credits  coin- 
ddently  showing  in  those  months  upon  the  ac- 
count for  those  months  separate  from  the  ac- 
count for  previous  montiis.— Bergman  Produce 
Co.  V.  Brown,  156  8.  W.  U02. 

{2S  (Ark.)  Accord  and  satisfaction  must  be 
specifically  pleaded.— Wiltiams  v.  UsieU.  156  S. 
W.  843. 

!26  (Tex.Civ.App.)  One  claiming  that  the 
payment  of  less  than  the  sum  due  is  an  accord 
and  aatisfaction  has  the  burden  of  showing  that 
there  was  a  bona  fide  controversy  or  dispute. — 
Be^uan  Frodnee  Co.  v.  Brown,  166  8.  W. 

ACCOUNT. 

See  Bankruptcy,  |  435. 

ACKNOWLEDGMENT. 

n.  TAKIHO  AKS  CERTXFIGATH. 

S  37  (Tex.Civ.App.)  A  certificate  of  acknowl- 
edgment by  married  women  held  sufficient  un- 
der SayleiT  Ann.  Civ.  St  1897,  art  4618.— W. 
D.  CleveUnd  A  Sons  v.  Smith.  166  &  W.  247. 

ACTION. 

See  Abatement  and  Beriral;  IMimffftiiT  and 

Nonsuit 
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m.  roniBEB,  IPUTTIlfQ,  ocoriOLi- 
DATIOH,  AHD  WBYBRAWOll. 

I  SO  (Ey.)  In  an  action  by  a  widow  of  testa- 
tor to  set  aside  an  antenaptial  agreement,  both 
the  administrator  and  heirs  were  necessa^  par- 
ties, and  there  was  no  misjtdnder,  since  in  the 
event  of  a  jadgment  of  cancellation  judgment 
must  go  against  the  administrator  for  the  wid- 
ow'b  snare  of  the  personaltr,  and  she  could  re- 
cover dower  in  land  held  by  toe  beirs. — Robinson 
T.  Bobinstm,  106  S.  W.  808. 

ADJOINING  LANDOWNERS. 

Se«  Itoundariea;  Partition. 

ADMINISTRATION. 

See  Bankruptcy.  |$  210,  2^;  Bxecnton  and 
Administrators. 

ADMISSION. 

See  Pleading,  |  100. 

ADMISSIONS. 

See  Bvidence,  U  280-285. 

ADULTERY. 

See  Dower,  {  79;  Homestead,  |  tBi. 

ADVERSE  POSSESSION. 

See  Tenancy  in  Common,  |  15. 

X.  VATUKB  Aim  REQinsITSS. 

(B)  Aetuml  posaeaslom. 

114  (Ky.)  A  grantee  of  land  cannot  acgoire 
Hue  to  additional  land  by  merely  claiming  be- 
yond his  deeded  boundary. — Brown  v.  White, 
166  S.  W.  96. 

(C)  Tlslbl*  Md  Hotorlou  PosaessloB. 

S  31  (Ark.)  Where  possession  of  land  for  nine 
years  was  in  fact  adverse,  title  was  thereby  per- 
fected as  against  the  record  owner,  whether  it 
had  actual  knowledge  of  the  possession  or  not. — 
IJttle  Rock  &  Ft  S.  Ry.  Go.  v.  Rankin,  106  8. 
W.  481. 

<B1)  DvratlM  amd  CoBtlMvltr  Fosses- 
si  om. 

{44  (Ma)  Lapse  of  10  years  from  the  time 
a  railroad  began  using  a  street  held  not  to  bar 
the  rights  of  abutting  owners,  where  its  use  of 
the  street  was  not  continuous.— Ver  Ste«g  v. 
Wabash  R.  Co.,  156  S.  W.  689. 

1 47  (Tex.Cir.App,)  There  is  a  presumption 
at  all  times  in  favor  of  the  true  owner,  and  be 
la  deemed  by  law  to  have  possession  coexten- 
sive with  his  titie,  unless  actually  ousted  by 
the  personal  occupation  of  another,  so  that, 
whetkever  such  occupation  ceases,  the  title 
again  draws  to  It  the  possession  and  restores 
the  seisin  of  the  owner. — Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Johnson,  156  S.  W.  253. 

<P)  Hostile  ChKraeter  of  Poasesslou. 

{60  {Tex.Civ.App.)  To  establish  title  by 
limitation,  the  party  setting  up  the  limitation 
must  show  that  be  asserted  an  adverse  title, 
so  that  one  claiming  only  a  right  to  be  on  the 
land  as  a  licensee,  and  not  a  right  to  or  in  the 
land,  is  not  boIdiuK  adversely  to  the  owner. — 
Chicago.  R.  I.  &  G.  Ry.  Co.  v.  Johnson,  156 
S.  W.  ^53. 

I  63  (Ark.)  Where  an  owner  of  land  executed 
a  bond  for  a  title,  the  possession  of  a  purchaser 
from  the  holder  of  the  title  bond  was  not  ad- 
verse to  such  owner,  and  limitations  would  not 
mn  against  it  until  it  had  knowledge  ot  the 


adverse  holding  in  hostility  to  Its  title,  even 
though  it  had  actual  knowledge  of  his  posses 
sioD.— Little  Rock  &  Ft  S.  Bj.  Co.  t.  Bankin, 
166  S.  W.  431. 

The  posseasion  of  a  pnrdiasar  of  land  from  a 
holder  of  a  title  bond  was  the  posaeisfon  of  his 
grantor,  and  as  such  subor^nate  to  tte  titie  of 
the  record  owner.— Id. 

(O)  P«Tm«it  •(  Tmze*. 

{90  (Tex.Civ.App.)  The  fact  that  land  wfakh 
defendants  held  adversely,  and  on  which  they 
paid  the  taxes,  was  not  registered  nnder  the 
proper  abstract  number  held  not  to  prevent  de- 
fendants from  acquiring  an  adverse  title.— W. 
D.  Clereland  *  Sou  r.  Smltit,  106  8.  W.  247. 

n.  oraBATxow  ahd  ectbot. 

(A)  BxtCBt  mt  PMMMlra. 

196  (Tex.Civ.App.)  When  the  real  owner 
is  in  possession  of  land,  one  holding  an  Inferior 
title  is  restricted  to  nls  actual  poesessiwL — 
Chicago,  R.  I.  ft  O.  By.  Ca  v.  Johnaon,  186 

S.  W.  203. 

{  100  frex.OiT.App.)  A  tax  titie  to  a  mr- 
vey  Is  sufficient  to  give  the  grantee  the  benefit 
of  the  principle  that  actual  possession  of  a  part 
of  a  tract  of  land  by  the  owner  will  be  extended 
to  give  him  conBtruc\,'ve  possession  of  the  whole 
and  prevent  acquisition  of  title  by  adverse  pos- 
session by  one  having  no  titie  beyond  the  limits 
of  his  actual  indosure.— R.  W.  Wier  Lumber 
Co.  V.  Conn,  156  S.  W.  270. 

Where  a  claimant  of  a  defined  tract  of  land 
leased  a  defined  part  thereof,  the  tenant's  actual 
possession  of  the  leased  portion  did  not  give 
the  claimant  constructive  possession  of  the 
wh<de  txact  eWmed  1^  him.— Id. 

AFFIDAVITS. 

See  Appeal  and  Error.  ({  460,  468;  Attach- 
ment {  80:   Evidence,  |  332;   Justices  of 
the  Peace,  |  159;  Lost  Inatrumenu,  {  24 
Mandamus,  {  187:   Honopolies,  H  1<K  26 
Pleadiug,  H  104.  280-292;  Taxatloii,  {  642 
Witnesses,  {  304. 

{  5  (Tez<Cr.App.)  Where  the  affidavits  raising 
the  Issue  as  to  whether  the  jury  discuaeed  de 
feodant's  failure  to  testify  beton  aniTiu  at 
their  verdict  wei«  sworn  to  before  one  of  the 
attorneys  in  the  case,  they  were  properly  itritA- 
en  from  the  record.— Pn lien  t.  State,  156  &  W. 
935. 

AFFRAY. 

See  Assault  and  Battery,  {  67. 


AGENCY. 

3e«  Principal  and  Agent. 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  {|  56,  92. 

ALAMO  PROPERTY.  ' 

See  Injunction,  {  46. 

ALIBL 

See  Criminal  Law,  {  572. 

ALIMONY. 

See  Divorce,  {  240. 

AMENDMENT. 

See  Anpeal  and  Error,  H  888,  889: 
ing.  Si  240-248;  Statutes,  {  137. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  U  46,  61. 
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ANIMALS. 

See  BaU,  i  64;  Carriers,  H  212-229:  Chattel 
Mortgages,  8  4d;  Damages,  i  IBO;  Evi- 
dence, t  Larceoy,  Sf  32,  ^  75;  Mu- 
nidpal  Corporationa,  H  082,  0M;  BaiiroadB, 
H  ^1-M8;  Witneaies.  t  845. 

1 27  (Tex.CiT.App.)  Where  the  nndispated 
evidence  showed  that  the  injuileB  to  plaintiffB 
team  hired  to  defendant  was  dne  either  to  lack 
of  proper  care,  fast  driving,  or  a  deviation 
from  the  route  specified  In  lae  contract  of  fair- 
ing tar  which  plaintiff's  drirer  was  reaponsi- 
ble,  a  verdict  for  defendant  abonid  have  been 
directed.—Sells-Floto  Shows  t.  Bronssard,  156 
8.  W.  276. 

{  36  CI'ex.Cr.App.)  An  information  attempting 
to  diaife  violation  of  live  stock  sanitary  regula- 
tions held  inBaffideiit,  because  it  merelr  charged 
a  violation  of  an  order  of  an  inspector,  and  not  a 
violatioii  of  anr  regulation  of  the  Live  Stock 
Commission.— Rhea  t.  State,  106  S.  W.  643. 

1 44  (Mo.App.)  In  an  action  for  injuries  to  a 
horse  mghtened  in  consequence  of  the  acta  of 
defendant,  evidence  held  to  justify  the  submis- 
sion to  the  Jury  of  the  Isaue  of  defendant's  neg- 
ligence.—Kendrick  T.  Harrifl.  156  S.  W.  490. 

{  50  (Tex.Civ.App.)  PlaintiFs  cow  found  run- 
ning at  large  in  a  dty  and  taken  up  by  a  citizen 
and  the  marshal  notified  held  running  at  large 
within  a  city  ordinance  providing  for  the  im- 
pounding and  sale  of  animals  found  rnnning  at 
lane  within  the  dty  Umlta.— Conner  t.  Skinner, 
156  8.  W.  667. 

1 102  fTex.Cr.App.)  A  tenant  of  land  as  to 
which  the  landlord  reserved  no  control,  who 
turned  bia  stock  Into  the  Inclosure  after  nearly 
ail  the  crops  had  been  gathered,  and  kept  them 
from  injuring  the  part  of  the  crop  left,  could 
not  be  convicted  of  knowingly  turning  his  stock 
into  the  lodoaed  land  of  another  without  bis 
conaeut^-Tboniton  v.  Sute.  156  S.  W.  2LQ. 

ANNUITIES. 

See  Taxation,  |  896. 

ANSWER. 

See  Pleading.  |  94. 

ANTENUPTIAL  CONTRACTS. 

Seo  CtDCtilation  <rf  Inatruments,  |  24. 

APPEAL  AND  ERROR. 

See  Costa,  H  236,  247;  Criminal  Law,  H 
1020-1186;  Divorce.  S  1R4:  HifthwRva.  gjt 
58.60;  Homicide,  if  S30-347;  Injunction,! 
26;  Judgment,  f  660;  Justices  of  the  Peace, 
fi  150-180;  Mandamns,  H  10,  187;  Wills, 
11  374.^. 

m.  DBomomi  bwdbwabia 

CO)  Amount  •»  Tala*  Sm  OOwtvoTeMr* 

146  (Ky.)  Under  Cr.  Code  Prac.  {  347,  an 
appeal  lies  from  a  jndgmeot  for  $75  in  a  penal 
action  by  the  commonwealth,  notwithstanding 
section  11.  and  Ky.  St.  S  050,  providing  that 
prooeediogs  In  such  actions  are  regulated  by  the 
Code  of  Practice  In  civil  actions,  and  that  no 
appeal  lies  in  a  civil  action  where  the  judgment 
la  less  than  ^00.— Phcenlz  Hotel  Co.  Com- 
monwealth, 156  S.  W.  117. 

J|6I  (Ky.)  Wbere  the  commonwealth  Joining 
vnthout  objection  several  chan;ea.ln  a  penal  ac- 
tion obtalna  a  judgment  for  $75,  It  cannot,  to 
defeat  an  appeal,  object  to  the  form  of  the  ac- 
tion.— Phcenix  Hotel  Co.  v.  Commonwealth,  156 
S.  W.  117. 

(D)  Plnalltr  o(  Determination. 

1 80  (Tex.Civ.App.)  In  an  action  to  recover 
poBseasion  of  a  diamond  stud  or  its  value,  al- 


leging a  lien  thereon  and  its  conversion  by  de- 
fendant, with  a  plea  In  reconvention  tl^at  plain- 
tiff had  In  his  possession  personal  property  of 
greater  value,  to  which  deiendaot  was  entitled, 
a  judgment  entered  only  on  plaintiffs  claim  for 
relief  disposed  of  all  the  Issues,  even  assuming 
the  plea  in  intervention  to  have  been  sufficient. 
-Oay'  V.  Mannar,  166  S.  W.  1126. 

(B)  IVninre,  leap*,  wmA  BSeat  of  Deelalnn. 

S99  (Tex.Civ.App.)  An  order  dismissing  a 
petition  in  Intervention  upon  motion  is  not  ap- 
pealable.—Moore  V.  Cobe,  166  S.  W.  1142. 

i  100  (Tez.Civ.App.)  Under  Rev.  Civ.  St 
1911,  art.  4644,  providing  that  any  party  to 
a  civil  suit  may  appeal  from  an  order  or  judg- 
ment granting,  refusing,  or  dissolving  a  tempo- 
rary Injunction,  a  party  may  appeal  from  an  or- 
der modifying  a  temporary  injunction.— Mendel- 
sohn V.  Gordon,  156  S.  W.  1149. 

f  101  (Tex.av.App.)  Under  Rev.  Civ.  St. 
1911,  art.  2079,  pennitting  an  appeal  from  in- 
terlocutory orders  appcrinung  receivers,  an  or- 
der overruling  a  motion  to  vacate  an  order  ap- 

S>inting  a  receiver  la  not  appealable.— Mowe  t. 
obe,  166  S.  W.  U42. 

V.  PBESENTATZOM   AJVD  RXBEBTA- 
TIOK  nr  LOWXB  OOUBT  OP 
6BOTTHD8  OF  REVIEW. 

(A)  Iara«a  nn<  <tnMUoaa  im  I<«w«r  C*nrt* 

1 173  Crex.ClT.App.)  Where  m  carrier,  sned 
for  breach  of  a  special  contract  for  the  carriage 
of  goods,  did  not  In  the  trial  court  raise  the 
issue  of  the  validity  of  the  00-day  clause  in  its 
shipping  contract,  snch  defense,  if  any.  waa 
walved.-PeeoB  AN.  T.  By.  Qo.  v.  Maxw^  166 
8.  W.  648. 

I  175  (Mo.App.)  Where  plaintiff  tried  hia 
case  on  the  theory  that  contributory  negligence 
was  raised  by  the  pleadings,  he  could  not  sue- 
cesafully  object  to  Instructions  on  that  issue 
on  appeal,  on  the  ground  that  the  Issne  was  not 
raised.— Wallower  v.  Webb  City,  166  S.  W.  4a 

1 1 70  (Tex.CivJlpp.)  Id  an  action  upon  an 
accident  policy,  a  special  lasne  requested  by  the 
insurer  held  not  to  raise  the  question  whether 
the  accident  immediately  and  .wholly  disabled 
the  insured  from  pursuing  his  occupation,  so 
as  to  warrant  review  on  appeal. — International 
Travelers'  Aas'n  v.  Bosworth,  156  8.  W.  346. 

(B)  O^MttOM  nnA  Motlona,  nn4  Bnllnvi 

Thereon. 

I  193  (Mo.App.)  When  a  petition  Is  first  at- 
tacked on  aweal  f&r  want  of  facts,  the  only 
question  renewable  la  whether,  liberally  con- 
strued, it  ia  aufficient  to  snpport  a  verdict  for 
plaintiff.- Weaver  v.  St  Louia  &  8.  F.  B.  Co.. 
166  8.  W.  1. 

S  194  (Mo.App.)  Plaintiff  in  an  action  on  a 
fire  insurance  policy  cannot  complain  on  appeal 
of  the  omission  of  the  answer  to  allege  amnna- 
tively  that  the  warranty,  the  breach  of  which 
was  set  up  in  defense  of  the  action,  was  material 
to  the  risk;  it  an>earing  that  the  whole  case 
was  tried  as  if  that  issue  had  been  made.— Har- 
wood  V.  National  Union  Fire  Ins.  Co.,  166  8. 
W.  475. 

1204  (Tex.CIv.App.)  An  objection  to  evi- 
dence not  made  In  the  trial  court  cannot  be 
raised  on  appeal.— Pecos  &  N.  T.  Ry.  Co.  v. 
Porter,  156  8.  W,  267. 

1204  (Tex.Civ.App.)  Wbere.  In  an  action  on 
a  note,  defendant  permits  secondary  evidence  of 
its  contents  without  objection,  and  there  is  no 
issue  as  to  the  existence  of  the  note,  and  the 
note  is  not  Introduced  in  evidence,  defendant 
cannot  complain  that  there  ia  nothing  on  which 
to  base  the  judgment  againtt  him.— Pe<^  v. 
Morgan,  166  S.  W.  017.- 

8  216  (Tex.Civ.App,)  A  charge  on  the  meas- 
ure of  damages  which  was  too  broad  could  not 
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be  complained  of  on  appeal*  where  a  correct 
charge  was  not  requeflted.~-ChIcaRo,  R.  I.  & 
G.  K7.  Oo.  T.  Linger.  156  S.  W.  29a 

S2I6  (Tex.OiT.App.)  If  an  instruction  tu  an 
action  againat  a  railroad  for  injuries  at  a  rail- 
road croniDg  waa  defective  for  sot  expreul} 
anbinlttlog  the  ime  of  whether  plaintiff  was  in- 
jnred,  defendant  shoald  have  regaeated  a  special 
charge  spedScall;  sabmlttina  that  iisae,  and, 
not  havins  done  ao,  cannot  object  on  aroeaL— 
Miaaonri.  K.  &  T.  I^.  Gol  of  Tezaa  T.TTajlor, 
1S6  S.  W.  644. 

1216  <Tez.CiT.App.)  An  inatmctlon  that  the 
measure  of  damagee  for  the  loss  of  baggage,  con- 
sisting of  wearing  ^iparel  of  the  paaacnger,  waa 
meh  aD  amount  aa  the  jury  ahoold  determine 
from  Oie  testlmtmy  to  be  the  value  «C  Oie  trunk 
and  the  contents  tbereof,  on  the  day  of  the  Ices, 
was  correct  aa  for  aa  it  went,  and  the  carrier 
failing  to  request  any  amplification  thereof  by 
'special  charge  could  not  complain.— Mlaaourl, 
K.  &  T.  By.  Oo.  of  Texas  v.  Hailey.  166  8. 
W.  1119. 

1219  {TGx.Civ.App.)  Where  the  trial  court's 
findings  of  fact  were  not  objected  to,  they  would 
be  adopted  by  the  Court  of  OLvll  Appeah.  al- 
though 8u<di  flndiuB  were  not  reqaeated.— Wag- 
ner V.  Oeiaebnan,  166  8.  W. 

1 23 1  (Mo.App.)  The  impropriety  of  remarks 
in  argument  will  not  be  cousidered  on  appeai 
where  the  objection  thereto  did  not  point  out 
the  specific  statement  complained  of,  or  the 
specific  ground  of  the  objection.— Gentry  v. 
Wabaah  R.  Co.,  166  S.  W.  27. 

1 232  (Tex.Civ.App.)  The  admission  of  tes- 
timoDy  which  was  admissible  for  the  purpose 
of  contradicting  defendants'  witnesses  will  not 
be  held  erroneous  on  appeal  upon  tbe  ground 
that  no  predicate  was  laid;  no  such  objection 
having  been  below.— Bice  v.  Taliaferro,  166  S. 
W.  242. 

<D)  Motions  to*  iVew  Trial. 

(28S  (Tez.Gtv.App.)  Fundamental  error  eom- 
tted  by  auataining  a  general  demurrer  to  a 
sufficient  complaint  was  reviewable  on  appeal, 
without  a  motion  for  a  new  triai— Bailey  t. 
Arnold,  166  S.  W.  531. 

1 285  (Tex.Civ.App.)  Any  error  in  sustaining 
a  demurrer  to  defendant's  sole  defense  in  an 
action  on  the  policy,  held  fundamental  within 
District  Court  Rule,  71a  (145  S.  W.  vii),  pro- 
viding that  a  motion  for  new  trial  should  be  a 
prerequisite  to  review  unless  the  error  is  funda- 
mental.—American  Nat.  Ina.  Ca  v.  Briggs,  156 
S.  W.  909. 

i265  (Tex.CIv.App.)  Under  Rev.  Civ.  St 
1,  art  2062,  a  motion  for  a  new  trial  is  not 
necessary  to  present  for  review  alleged  error  In 
sustaining  exceptions  to  a  supplemental  peti- 
tion.—Cooper  Grocery  Co.  v.  Blume,  156  S.  W. 
1167. 

1294  (Tex.GivjViq>.)  The  sufficiency  of  the 
evidence  to  support  the  verdict  cannot  be  raised 
upon  appeal,  unless  it  has  been  presented  to  the 
court  below  in  a  motion  for  a  new  trial.— Grand 
Temple  and  Tabernacle  in  State  of  Texas  of 
Koiffhts  and  laughters  of  Tabor  of  Internation- 
al Order  of  Twelve  v.  Johnson,  156  S.  W.  632. 

1 301  {Kj.)  An  objection  that  tbe  court  In  an 
action  of  trover  did  not  leave  to  the  JuiT  the 
question  whether  Interest  should  be  allowed  can- 
not be  reviewed  where  such  objection  was  not 
urged  as  a  ground  for  new  truU. — Hoskina  t. 
Paddock.  156  S.  W.  387. 

1 30t  (ISy.)  Hie  impropriety  of  instructions 
cannot  be  reviewed  on  appeal  where  not  com- 
plained of  in  the  motion  for  new  trial.— Mnnn 
Bros.  V.  City  of  Henderson,  166  S.  W.  1063. 

i  302  (Ark.)  A  ground.  In  a  motion  for  neW 
trial,  that  the  court  erred  la  admitting  evidence 
over  defendant's  objection,  as  shown  by  defend- 
ant's exceptions  In  the  record,  is  too  general  to 
csll  the  court's  attention  to  any  particular  error 
complained  of  .—Western  Union  Telegraph  Co.  v. 
Duke,  166  a  W.  462, 


1302  <Tex.Civ.App.)  Assignment  In  motion 
for  new  trial  held  wholly  inadequate  to  raiae  tlw 
issue  of  the  insufficiency  of  the  evidence  npcm 
the  whole  case  to  support  Uie  verdict  for  plain- 
tiff.—Grand  Temple  and  Tftbemade  in  Sute  of 
Texaa  of  Knigbta  and  Danriitera  of  Tabor  of 
International  Order  of  Twelve  t.  Jcdnuon,  106 
8.  W.  532. 

(302  (Tex.Civ.App.)  Where,  in  an  action  on 
a  note,  defendant  did  not,  in  the  motion  for  new 
trial,  attempt  to  raise  any  issue  as  to  the  at- 
torney's fees  therein  provided  except  that  tbe 
note  was  not  introduced  in  evidence,  no  otiwr 
objection  can  be  beard  in  the  appellate  eonrt. 
-Peck  V.  Morgan.  166  a  W.  9U. 

▼ZX.  BEQVISITBS  JJIB  PROOEEDZSGB 

FOB  TaamFBR  or  OAun. 

(A>  Ttmm  mt  Tnlda*  Proeeedlaca. 

1356  (7ex.aT.App.)  Under  Rev.  Civ.  8t 
1911,  art  2079,  providing  that  an  appeal  from 
Interlocutory  orders  appointing  receivers  shall 
be  taken  within  20  days  from  the  entry  of  sncb 
order,  an  appeal  from  an  order  appoindng  a 
receiver,  which  waa  entered  April  21,  1912,  vrill 
be  dismissed  where  the  aimeal  b<»id  waa  not 
filed  until  June  21«  1912.— Moore  t.  Cobe,  156 
8.  W.  1142. 

JX.  SUPERSEDEAS  0&  STAT  OF  PBO- 

GEEDINOa. 

1460  CCex-Civ^pp.)  Bxecution  may  be  is- 
sued upon  a  judgment,  where  no  supervedeaa 
bond  Is  given,  notwithstanding  the  perfecting  oC 
an  appuil  by  the  filing  of  an  appeal  bona  or 
affidavit  In  lieu  thereof.  In  accordance  with  Bev. 
Civ.  8t  1911,  arts.  2084,  2097,  20»^  209B,  and 
2100,  providing  for  the  perfection  of  appeals.- 
Allen  V.  Kitchen.  166  8.  W.  331.  ■ 

{  468  (Tex.Oiv.Ank)  Where  ■  an  appeal  haa 
been  perfected  by  the  giving  of  an  appeal  bond 
or  making  of  a  proper  affidavit  In  lieu  thereof, 
the  Bupeiiedeas  bond  may  be  given  st  any  time 
thereafter  pending  the  appeal;  but  if  no  bond 
other  than  the  supersedeas  bond  be  given,  in 
order  for  it  to  operate  aa  an  aM>eal  bond.  It 
must  be  filed  within  the  time  fixed  for  perfect- 
ing appeals^ADen  t.  Kitdien,  106  S.  w.  331. 

X.  BIBOOBD  aud  fbocebdzhm  vov 

IN  BEOOBD. 
(A)  Matter*  to  b«  Shawm  by  RoeorA. 

8  511  (Mo.App.)  The  record  proper  most  abow 
that  the  bill  of  exceptions  waa  duly  filed  or  it 
cannot  be  considered,  and  It  is  not  sofficlrat  that 
tbe  hilt  states  that  it  was  filed.— EKinnovant  v. 
Rinn.  166  8.  W.  64. 

1514  (Ky.)  Where  a  judgment  waa  reversed, 
with  directions  to  quiet  M.*s  tiOe  to  land  In  con- 
troversy, and  an  appeal  was  taken  from  a  aub- 
sequent  judgment  oa  fbe  ground  that  it  did  not 
embrace  the  land  "In  controversy,"  or  at  least 
part  of  it,  bat  the  old  record  was  not  filed  with 
tbe  new,  and  riiere  was  nothing  to  show  what 
"land  was  in  controversy"  on  the  former  appeal, 
tbe  present  appeal  will  be  dismissed,  under 
Court  of  Appeals  rule  7  (154  8.  W.  viii).— 
Martin  v.  Bates,  166  8.  W.  1057. 

(B)  loop*  Md  CoatoKta  of  Be«o»«. 

f522  (Tex.)  Parties  have  the  right  to  have 
evidence  which  was  submitted  In  a  trial  to 
the  court  embodied  In  a  statement  of  facts  ta 
bill  of  eswiitiona.— Reed  t.  Robertson,  15Q  8. 
W.  196. 

1  527  (Tex.Civ.App.)  The  attempt  of  die  trial 
judge  to  file  findings  of  fact  and  conclnrions  of 
law  after  the  time  prescribed  by  Rev.  Civ.  St 
1911,  art  2076,  does  not  mate  the  findings  and 
conclusions  a  part  of  the  record  on  aroeal.- 
Emery  v.  Barfidd,  166  8.  W.  311. 

S  527  (Tex.CiT.App.)  Where  tbe  trial  court  in 
overruling  a  motion  tor  a  new  trial  made  addi- 
tional flndlnss,  sodi  findings  w«n  not  a  part  at 
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the  record  and  could  not  b«  coBddeied  for  any 
parpoae.— Wagner  t.  Geiaelnian.  1S6  S.  W.  524. 

(C)  MMesBltr        Bill  of  aizoapttomB,  Cu«, 
or  ■tmtemoBt  of  Vmatm. 

I  M7  (Tez.CiTApp.)  A  plea  of  privilMC  Is  in 
reality  only  a  motion  for  a  change  of^  venue, 
and  consequently,  under  the  direct  prorieions  of 
district  court  role  55  (142  S.  W.  xxi).  the  er- 
ror in  orerraiinK  such  a  plea  cannot  be  consid- 
ered nnleiB  a  bul  of  exceptions  is  taken  thereto 
and  properly  presented.— Levy  t.  Lapton,  156 
S.  W:  362. 

1 548  (Tez.Glv.App.)  In  the  absence  of  a  Btate- 
ment  of  facte,  it  cannot  be  said  that  there  was 
error  in  acbnitting  evidence  of  reputation  of 
plaintiff  in  a  suit  to  reinstate  a  liquor  license 
annulled  by  the  comptroller,  or  if  there  was  er- 
ror that  it  did,  with  reasonable  certainty,  in- 
flict aubBtantlal  injury  on  defendant— Lane  v. 
Hewgley,  156  S.  W.  911. 

In  the  absence  of  a  Btatement  ot  facts,  the 
sufficiency  of  the  evidence  to  support  the  ver- 
dict cannot  be  passed  on.— Id. 

(■)  AfeatVMto  mt  BeeMd. 

{  981  (Ho. Add.)  The  record  proper  must  show 
that  motions  for  new  trial  and  in  arrest  of 
Jadcment  were  filed  and  it  is  not  sufficient  that 
the  Dili  of  eatceptions  states  that  they  wen  filed. 
— Donnorant  t.  Blna.  166  &  W.  04. 

1581  (Ho.App.)  The  abstract  of  the  record 
proper  sbould  at  least  set  forth  the  substance 
ot  the  pleadlniB,  jodgmenta,  motions,  and  or- 
ders, and,  when  necessary,  the  same  most  be 
set  ont  in  full,  but  this  rule  haa  no  reference 
to  matters  spedScally  covered  by  court  rule  32 
(156  S.  W.  zxiii).  and  the  exception  to  rule  16 
082  8.  W.  tU.— Comstock  T.  Tegarden  Packing 
Col,  1S6  &  W.  81B. 

(I)  Dofeets,  Objeetioaa,  AmesAmomt,  u« 

.  Correotlon. 

1666  Crex.Civ.App.)  Where  the  stetoDeiit^ef 
facts  is  stricken  for  faUure  to  comply  with  Ba> 
preme  Court  rules  72  and  78,  assignments  of  et^ 
ror  relating  to  the  admission  of  evidence  and 
the  court's  charge  cannot  be  reviewed.— McWil- 
liama  v.  FL  Stockton  Irrigated  Lands  Co.,  166 
8.  W.  508. 

(K)  <4>estloBa  Prosoated  for  Bortow. 

1690  (Tez.Clv.App.)  An  assignment  of  error 
complaining  of  the  admission  of  evidence  wUl 
be  overruled  where  the  bill  of  e^Mptlons  does 
not  show  that  the  evidence  vras  admitted.— Mls- 
BODri,  K.  &  T.  By.  Co.  of  Texas  v.  Rogers,  156 
8.  W.  364. 

1 703  (Tez.Civ.App.)  Where  the  record  does 
not  Indicate  whether  or  not  a  cbaxge  was  given, 
no  indorsement  signed  by  the  trial  Judge  ap- 
pearing, an  assignment  complaining  of  its  re- 
fosal  cannot  be  considered  on  appeal. — ^Ho^ee- 
Boie  Go.  V.  Mendoza,  156  S.  W.  328. 

SI.  A8SI01IME1IT  or  EBBOBS. 

1782  (Tez.Civ.App.)  An  assignment  of  er- 
ror that  the  court  erred  In  refusing  a  new  trial 
because  the  verdict  was  ezeessive  under  the  un- 
disputed evidence  is  too  general  to  justify  con- 
sideration on  app«U.— Peacock  v.  Coltrane,  156 
8.  W.  1087. 

I  742  (Tez.Clv.App.)  An  assignment  of  error 
submitted  as  a  proposition,  which  recited  error 
in  permitting  plaintiff  to  testify  over  objection 
to  the  market  value  of  properd;  before  and 
after  it  was  injured  when  plaintiff  bad  testified 
that  he  did  not  know  the  market  value  in  that 
vicinity,  held  sufficient  as  a  proposition  and  to 
sufficiently  point  out  the  pMt  of  the  proceeding 
on  which  error  was  complained  pursuant  to 
Court  of  Civil  Appeals  rules  24  end  26  (142 
S.  W.  xtO.— Houston  Bdt  ft  Terminal  By.  Go. 
V  Vogel,  156  S.  W.  261. 


A  copy  of  the  bill  of  exceptions  taken  to  tlie 
admission  of  certain  evidence  held  sufficient  as 
a  statement  under  the  court  rule.~Id. 

1742  (Tez.Civ.App.)  An  assignment  of  error 
complaining  that  eviduuw  was  not  anthoiiaed 
under  the  pleading  will  not  be  considered, 
where  the  statement  failed  to  disdooe  the  plead- 
ing on  that  subject.— El  Paso  ft  Southwestern 
Co.  V.  Hall,  166  8.  W.  366. 

An  assignment  of  error  complaining  of  the 
court's  findings  of  fact,  attacking  the  same  on 
several  grounds,  cannot  oe  considered  as  a  prop- 
osition, oecause  multifarious;  and  consequently 
the  appellate  court  can  consider  only  the  prop- 
ositions submitted  thereunder.— Id. 

f  742  {Tez.Clv.App.)  An  assignment  complain- 
ing of  the  admission  of  evidence  held  to  be  over- 
ruled, where  the  bill  and  the  statement  under 
the  assignment  failed  to  show  thet  anr  such  evi- 
dence  was  admitted.— Snyder  Ice,  Light  A  Pow- 
er Co.  T.  Bowron.  166  8.  W.  660. 

i  742  frex.Civ.App.)  An  assignment  of  error 
complaining  of  testimony  objected  to  will  not 
be  considered,  wiwre  It  is  not  followed  by  an 
intell^ble  statement,  and  one  which  indicates 
what  effect  the  testimony  had  on  any  issue  in 
tiie  case.— Holt  v.  Ouerguin,  166  8.  W.  681. 

An  assignment  of  error  will  be  overruled, 
where  the  statement  under  it  is  so  imperfect 
that  no  InfonnatloB  can  be  obtained  from  it. 
-Id. 

1 742  (Tez,(3v.App,)  An  assignment  of  error 
not  followed  by  a  propoidtion  and  a  statement 
will  not  be  reviewed. — Kons  v.  Henson,  156  8. 
W.  683. 

1742  <Tex.Oiv.App.)  An  assignment  of  error 
will  be  overniled;  it  being  apparent  that  nei- 
ther the  proposition  nor  the  statement  thereun- 
der has  any  connection  with  the  assignment- 
Lane  V.  Hewgley,  166  8.  W.  911. 

{  742  (Tex.Glv^pp.)  Where  the  statement  un- 
der an  aagignment  of  error  does  not  cleariy 
show  the  matter  referred  to,  the  assignment 
cannot  be  considered.- Peck  v.  Morgan,  156  8. 
W.  917. 

Where  the  proposition  under  an  assignment  of 
error  to  the  remarks  of  the  Judge  does  not  con- 
tain the  remarks,  the  osdgnment  cannot  be  con- 
sidered.—Id. 

Assignments  of  error  not  followed  by  state- 
ments will  not  be  considered.— Id. 

1 742  (Tez.CiT^pp.)  An  assignment  of  error, 
not  followed  by  a  statemmt  tending  to  sustain 
or  throw  any  light  on  the  eontenuons  of  ap- 
pellant, will  be  overmled^Daai^erty  t.  Wles, 
166  8.  W.  1089. 

An  assignment  of  error  not  followed  by  state- 
ments will  not  be  considered;  mere  references 
to  other  assignments  or  to  the  record  for  state- 
ments being  insufficient. — ^Id. 

1742  (Tez.Civ.App.)  Assignments  of  error 
which  are  not  propositions  in  tiiemselves,  and 
are  not  follow^  by  propositions,  will  not  be 
considered.- Texas  ft  P.  By.  Co.  v.  Viilafuerte, 
156  8.  W.  1155. 

5743  (Tex.Civ.App.)  Assignments  of  error 
ich  moke  no  reference  to  the  pages  of  the 
record  wtll  not  be  considered.— Chicago,  B.  I. 
ft  O.  By.  Co.  V.  Scott,  166  S.  W.  294. 

1 743  (T«x.(^v.App.)  Where  the  assignments 
of  error,  complaining  of  the  denial  of  a  continu- 
ance, does  not  point  oat  the  paragraph  of  the 
motion  for  new  trial  wherein  the  error  was  com- 

glained  of,  the  assignments  do  not  comply  with 
ourt  of  Civil  Appeals  rules  24.  25,  31  (142  8. 
W.  xii,  zili).  and  the  assignments  will  not  be 
considered.— Texas  Uldland  B.  B.  t.  Cummins, 
156  S.  W.  642. 

Where  an  assignment  of  error  complained  of 
the  refusal  to  sustain  a  designated  paragraph  of 
the  motion  for  new  trial  on  the  ground  that 
the  verdict  la  contrary  to  tlie  law  and  the  evi- 
dence, and  the  brief  ot  appellant  showed  the 
pages  of  the  transcript  where  the  motion  could 
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be  found,  the  aBsignment  and  brief  snbstantially 
complied  with  Court  of  CItII  Appeals  rules  24, 
25,  31  (142  8.  W.  xli,  xiii).— Id. 

1743  <Tez.Civ.App.)  AssignmentB  of  error 
vhieh  do  not  refer  to  that  portion  of  the  motion 
for  a  new  trial  in  which  the  error  is  complained 
of,  as  regnired  by  Court  of  Civil  Appeals  Role 
25  (142  S.  W.  xfl),  will  not  be  reriewed.— Kou 
T.  Heason,  166  S.  W.  6^ 

1743  Cl^Civ.App.)  An  assignment  of  error 
woicb  do«8  not  refer  to  the  portion'  of  Uie  motion 
for  new  trial  in  which  the  error  is  complained 
of  cannot  be  considered.— Peek  t.  Uorgan,  1S6 
8.  W.  917. 

1 748  (Tex.OiT.App.)  Assignments  of  error  are 
not  open  to  amendment  in  the  appellate  court, 
and  hence  cannot  be  cured  by  a  supplemental 
brief.— Peck  v.  Morgan,  166  S.  W.  917. 

{750  (Tex.CiT.App.)  The  objectloo  that  an 
answer  in  the  Terdict  is  obscure  may  not  be 
reacbed  by  assignment  complaining  or  the  in- 
structions.—Daugherty  T.  Wiles,  166  S.  W. 
1089. 

(753  (Tex.CiT.Afp.)  Under  court  rales  28 
and  101  (142  8.  W.  xli.  xxIt),  relating  to  aa- 
rignments  of  error,  the  court  on  appeal  cannot 
consider  cross-assignments  not  Sled  in  the 
court  below,  and  where  a  copy  ol  appellee's 
brief  in  which  they  were  presented  was  not  so 
filed.— League  t.  Bcott,  166  S.  W.  1129. 

XIZ.  BRIEFS. 

1 757  (Ark.)  Where  appellant  asked  a  number 
of  inatrnctions,  two  of  which,  not  set  out  in 
the  brief,  were  glTen,  the  court  on  appeal  will 
not  inquire  as  to  the  correctness  of  any  of  the 
requested  instmcti<ms  which  were  refused. — 
Memphis.  D.  ft  O.  B.  Co.  t.  Sted,  166  S.  W. 
182. 

1757  (Tex.CiT.App.)  Under  rules  for  the 
Court  ot  Civil  Appeals  (142  S.  W.  xii)  24  and 
iS5,  zeqairins  asugnments  of  error  to  refer  to 
tiiat  portion  of  .the  motion  for  new  trial  in 
which  the  error'  Is  complained  of,  all  assign- 
ments must  be  disregarded,  where  appellant's 
brief  shows  no  motion  for  a  new  trial. — Allen 
v.  Kitchen,  166  8.  W.  331. 

1 759  (Tex.OiT.Aiq;i.)  Assignments  of  error 
which  are  not  briefed  according  to  the  court 
rules  are  not  entitled  to  consideration.— Ken- 
nedy T.  Oarrard,  156  8.  W.  570. 

f  760  Crex.CHT.App.)  Where  the  brief  doea  not 
point  oat  the  paragraph  of  the  moti<Hi  for  new 
trial,  wherein  the  error  was  complained  of,  it 
does  not  comply  with  Court  of  Civil  Appeals 
rulea  24,  26,  31  (142  S.  W.  xii.  xiii).-Texa8 
Midland  R.  R.  v.  Cummins,  166  8.  W.  542. 

Where  an  asmgnment  of  error  complained  of 
the  refusal  to  sustain  a  dealgnated  paragraph  of 
the  motion  for  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  law  and  the  evidence, 
and  tiie  brief  of  appellant  showed  the  pages  of 
the  transcript  where  the  motion  could  be  found, 
the  assignment  and  brief  subatantialb  complied 
with  Court  of  Ovll  Appeals  mlesM,  2S,  81 
(142  S.  W.  xii,  xiii).-Id. 

1 760  (Tex.(^iv.App.)  Assignments  of  error 
cannot  be  considered,  where  appellant's  brief 
does  not  comply  with  Court  of  Civil  Appeals 
rules  24  and  ^  (142  S.  W.  xii),  because  of  its 
failure  to  make  any  reference  to  statement  of 
facts  or  transcript  in  any  of  the  assignments. — 
Youngberg  v.  First  Nat.  Bank,  166  S.  W.  1139. 

I  763  (Tex.Civ.App.)  There  is  no  authority  for 
filing  a  supplemental  brief  after  the  original 
brief  has  been  assailed  for  failure  to  comply 
with  the  rules,  so  as  to  correct  the  errors  in  the 
original.— Peck  v.  Morgan,  156  8.  W.  917. 

1 773  (Tex.CiT.App.)  Where  appellant  filed 
no  brief  below  or  on  appeal,  and  appellee  filed  a 
brief,  his  request  for  amrmance  will  be  ranted, 
in  the  absence  of  fundamental  error.— Bay  v. 
Olcott,  166  8.  W.  1123.  ' 

1773  (Tet.OiT.App.)  Where  appellants  fail 
to  file  btleCs,  and  appellees  filed  briefs  and  asked 


for  an  affirmance,  it  would  be  granted,  nothing 
appearing  in  the  record  why  a  contraiy  coarse 
should  be  pursued.— Walker  v.  Land,  196  8. 

W.  1182. 

ZV.  KBABHf  6  Am  BBHBAKIKCk 

{832  (Ky.)  Where  a  judgment  was  reversed 
ely  because  tfae  record  did  not  show  the  ap- 
pointment of  a  guardian  ad  litem  for  an  in- 
fant defendant,  respondents  would  be  permit- 
ted to  file  an  additional  record  showing  each 
appointment  and  omission  of  the  order  by  mis- 
take of  the  clerk,  and  a  rehearing  would  be 
granted  and  tfae  judgment  affirmea— Wade  v. 
Wade,  156  S.  W.  SIST 

i  833  (Tez.CivJkpp.)  Where  it  appears  that  a 
judgment  Is  against  the  merits,  au  doubts  will 
be  resolved  in  favor  of  a  rehearing.- Ben  C. 
Jones  &  Co.  V.  Gammel-Statesman  Pub.  Co.. 
166  S.  W.  317. 

Zn>  KETUW. 
(A)  leop*  a»d  Kxteat  Im  Oeaend. 

I  837  (Tex.Civ.App.)  The  court  oo  appeal,  to 
determine  whether  a  charge  complained  of  was 
erroneous,  must  determine  what  issues  involved 
were  necessary  to  be  passed  on  to  enable  the 
trial  court  to  render  a  proper  judgment.— Boaen- 
thal  V.  Son  Co.,  166  S.  W.  51^ 

1842  (Tex.GIv.App.)  Where  it  is  donbtCol 
whether  a  grantor  intended  to  convey  the  prem- 
ises or  whether  the  deed  was  intended  as  a 
mere  quitclaim,  the  question  is  one  of  fact,  nn* 
der  the  sarrouading  circumstances,  on  which 
the  finding  of  the  trial  court  wiU  be  accepted  on 
appeaL-^exas  &  P.  Ry.  Ga  v.  El  Paso  &  N.  E. 
R.  Co.,  156  S.  W-  661. 

i  854  (AriE.)  The  Suprame  Omrt  tries  dun- 
cerv  casss  de  novo  on  tiie  zeeord  and  rendos 
sach  dedidon  as  the  chancellor  should  have  ten- 
dered and  will  therefore  affirm  a  decree  whldt 
reaches  a  correct  result,  althot^  based  on  on- 
sound  reasons. — Culberttoase  v.  Hawthorne,  166 
S.  W.  421. 

S  854  (Mo.App.)  The  court's  statement  of  why 
it  granted  a  new  trial  being  capable  of  two  con- 
structions, <me  glTing  three  reasons  therefor,  the 
other  one  reason,  based  on  the  other  two,  the 
former,  being  adopted  by  both  parties,  will  be 
adopted  by  ue  court  on  appeal. — Ponder  v.  Col- 
Tin,  156  8.  W.  483. 

(B)  XaterlMatorTt    CollmtcnU,  »mA 
plemeKtajrr  ProceedlAVS  ud 

S870  (Mo.  App.)  Action  of  the  court  in  set- 
ting aside  an  order  for  sale  of  attached  goods 
may,  under  Rev.  St  1909,  i  2038-«s  to  right 
to  review,  on  appeal  from  final  judgment,  of 
action  of  court  before  such  judgment — be  re- 
viewed on  appeal  by  plaintiff  from  denial  of  his 
motion  for  new  trial  because  of  such  action 
made  after  final  judgment  in  his  favor  sustain- 
ing tiie  attachment— Hitehell  t.  Oreeley,  166 
ST  W.  754. 

(C)  PajFti«a  Entttled  to  Allese  Error. 

i  877  (Mo.App.)  A  party  cannot  except  to  the 
refusal  of  instructions  requested  ta  the  adverse 
gai^.-^Rhea  v.  Missouri  Pac.  Ay.  Co.,  196 

1 877  (Tex.Civ.App.)  A  proponent  of  a  will, 
contested  on  the  ground  <it  testamentai7  in- 
capacity and  undne  infloenee,  who  la  a  defend- 
ant in  a  aolt,  consolidated  with  the  jviU  contest, 
to  set  aside  a  deed  executed  by  testatrix  and  her 
husband,  and  to  recover  personal  property,  may 
not  complain  of  tfae  fact  tfaat  one  of  the  oppos- 
ing parties  disclaimed  in  open  eoart  as  to  all 
interest  in  the  estate.— Holt  t.  Ooergnin,  liSS  8. 
W.  581. 

S  880  (Tex.Civ.App.)  Where  plaintiff  made  no 
case  against  the  demidant  against  whom  a  co- 
defendant  did  not  present  a  cross-action,  tfae 
actidn  of  the  court  a  tecallinf  the  Jtiij|  after 
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T«rdfet  to  render  Terdlct  for  defendant  was  not 
prejadicial  to  codefendant.— Ferrell  r.  Millican, 
1B6  8.  W.  280. 

1 882  (AriL)  Appellanta  waired  any  objection 
to  the  form  of  a  decree  br  ipedflcallr  reqnestiug 
the  conrt  to  make  It  In  that  foruL— Ellison  T. 
Smith,  IXSe  S.  W.  417. 

1882  (Ark.)  Where  a  cause  was  Improperly 
transferred  to  eqalty  npon  the  motion  of  de- 
fendants, they  cannot  complain,  having  invited 
the  error;  and,  It  being  shown  that  plaintiffs 
were  entitled  to  recoverj  tiie  causa  need  not 
be  remanded  for  new  tnaL— Anders  t.  Boark, 
156  S.  W.  1018. 

1 882  (Ky.)  A  party  asking  an  instmction 
sabstantially  embodying  the  idea  contained  in 
an  instruction  given  may  not  complain  that  the 
Instmction  given  is  erroneoos,  tliongh  the  in- 
Btraction  given  is  not  in  the  same  form  as  the 
instruction  asked.— McClintle  Marshall  Const 
Co.  V.  Eckmao,  156  S.  W.  882. 

A  defendant,  who  asks  an  Inatmctlon  au- 
thorising a  recovery  for  injuries  to  an  employ^ 
from  the  ordinary  negligence  of  a  fellow  em- 
ploy<  of  a  superior  degree,  may  not  complain  of 
an  instruction  erroneonsly  so  declaring  tbe  law, 
instead  of  authorising  a  recovery  only  In  case  of 
gross  negligence. — Id. 

S882  (Ma)  A  defendant  cannot  complain  of 
errors  in  an  instruction  where  its  lostrnctionB 
proceeded  on  the  same  theory.— Tranbarger  v. 
Chicago  A  A.  R.  Co.,  156  S.  W.  694. 

1 882  (Uo.App.)  A  party  is  bound  by  the  po- 
slnon  which  be  voluntarily  assumes  at  the 
trial,  and,  if  he  treats  the  issne  as  being  for 
the  jury,  he  cannot  afterwards  complain  that 
it  ia  submitted  to  the  jury ;  though  it  could  have 
been  passed  upon  by  the  court  as  a  matter  of 
law.— A.  Graf  DIsUUing  Co.  v.  Wilson,  1B6  S. 
W.  23. 

{  882  (Mo.App.)  Flaintilt  cannot  complain,  on 
appeal,  of  Instructions  based  on  the  same  the- 
ory and  which  are  the  converse  of  instructions 
r^u«ted  ^Uoiaelf.— Wallower  t.  Webb  City, 

(D)  AnteadmeBta*  A441tloKal  Pvoofa,  mnA 
Trial  mt  Cmmm*  Aaew: 

1888  (Ky.)  In  the  case  <^  ordinary  appeals 
from  courts  of  inferior  jurisdiction  to  the  cir- 
cuit court,  a  plaintiff  may  not  amend  his  plead- 
ings so  as  to  set  up  a  new  and  independent 
cause  of  acttom.— Brown  t.  Beard,  106  S.  W. 
152. 

Defendant,  on  appeal  from  an  inferior  court 
to  the  circuit  court,  may  make  all  the  defenses 
he  baa,  and,  where  he  fails  to  set  up  any  de- 
fense, and  i>ermit8  a  default  judgment,  it  is 
within  the  discretion  of  the  circuit  court  on  ap- 
peal to  allow  the  filing  of  an  answer,  to  change 
the  defenses,  or  to  permit  new  defenses,  as  if 
the  case  had  been  originally  brought  in  that 
court — Id. 

1 889  (Ark.)  The  court  on  appeal  will  in  a 
proper  case  treat  the  pleadings  as  amended  to 
conform  to  the  evidence,  but  not  unless  the  evi- 
dence is  sufficient  to  property  present  the  issue 
necessitating  the  amendment.— Stephens  t.  Ste- 
phens, 166  S.  W.  837. 

The  court  on  appeal  from  a  decree  canceling 
a  deed  executed  by  the  grantor  to  his  wife  and 
infant  child  will  not  treat  the  pleadings  as 
amended  to  conform  to  the  proof  of  homestead, 
where  the  evidence  of  homestead,  though  show- 
ing it  below  the  limit  of  value,  also  showed 
that  the  lands  were  not  contiguous.— Id. 

<B)  PraruBVtloaa. 

1 927  (Ark.)  In  determining  the  correctness  of 
an  order  directing  a  verdict  for  plaintilL  the 
Supreme  Court  must  accept  the  view  of  the 
evia  ence  which  Is  most  ftivorable  to  defendant 
— Conmierdal  Union  Fire  Ins.  Co.  v.  King,  156 
8.  W.  445. 


1 927  (Mo.App.)  Where  an  issue  In  a  ease  st 

law  was  submitted  to  the  juty  on  proper  In* 
stmctions  and  defendant  on  appeal  complains 
of  the  insufficiency  of  tbe  evidence  to  warrant 
the  submission  to  the  jory,  all  the  facts  which 
the  evidence  tends  to  estabUsh  or  which  may  be 
reasonably  interred  therefrom  must  be  taken  as 
admitted  and  must  be  considered  In  the  most 
favorable  light  to  plaintiff.— Kendrick  v.  Harris, 

156  s.  w.  loa 

I  927  (Mo.App.)  In  determining  whether  a  de- 
murrer to  plamtifF's  evidence  was  improperly 
overruled,  the  appellate  court  must  view  plain- 
tiff's evidence  In  the  light  most  favorable  to 
him.— Strayer  t.  Qnincy,  O.  &  K.  O.  B.  Co., 
156  S.  W.  782, 

1927  (Mo.App.)  In  determining  the  propriety 
of  a  peremptory  instruction  to  find  for  defend- 
ant, tife  testimony  In  plaintiff's  behalf  must  be 
r^rded  as  tbe  foots  of  the  case.— KeUey  t. 
City  of  8t  Joseph,  166  S.  W.  801. 

1930  (Mo.App.)  In  determining  the  suffi- 
ciency of  evidence  to  sustain  a  verdict  for  the 
plaintiff,  the  conrt  must  take  the  evidence 
most  strongly  in  favor  of  the  idaintlff.— Jack- 
son V.  Southwest  Missouri  R.  Co.,  156  S.  W. 
1006. 

i  931  (Mo.App.)  In  the  absence  of  any  decla- 
rations of  law,  the  court  on  appeal  must  con- 
sider the  case,  tried  by  the  court  without  a  jury, 
on  the  evidence  most  fiivorable  to  the  successfnl 
party^Meredith  v.  Pemberton,  166  8.  W.  70. 

1931  (Tex.CIv.App.)  The  appellate  court  vrill 
not  presume  that  uie  conrt  based  his  finding  of 
damages  on  certain  inadmissible  evidence,  where 
tbe  admissible  evidence  would  have  authorised 
a  finding  for  a  much  neater  amount— Garrett 
V.  Orisham,  106  S.  W.M. 

1 934  (Mo-App.)  Where  there  was  evidence 
that  an  alleged  secret  rebate  to  a  property  own- 
«r  by  a  public  contractor  was  only  a  small  dis- 
count for  prompt  payment  and  was  open  to  all 
property  owners,  and  no  dedarations  of  law 
were  asked  or  given,  it  woald  be  presumed,  in 
support  of  a  judgment  for  the  contractor,  that 
tbe  conrt  found  In  accordance  with  such  evi- 
dence.—Backllfle-Gibson  Const  Co.  T.  fflelda 
Forsee  Inr.  Co,  166  S.  W.  6flL 

f  934  (Mo.App.)  Tbe  court,  on  appeal  from  a 
judgment  for  plaintiff,  will  confine  its  considera- 
tion of  tbe  Conflicting  evidence  to  Its  phase  most 
favorable  to  plaintiff,  in  determining  whether 
nl^tiff  foiled  to  make  a  case  for  the  jury.— 
Rutiedge  V.  Swinney,  156  S.  W.  478. 

8  934  (Mo.App.)  Under  Rev.  St  1909,  %  2887, 
providing  that,  unless  possession  follows  the 
sale  of  cnattels.  It  Is  void  as  against  subsequent 

finrchaaers  in  good  fftith,  where  there  was  a  find- 
Dg  that  lumber  on  land  was  not  a  part  of  the 
realty  purchased  by  plaintiffs,  but  of  which 
they  did  not  take  immediate  possession,  and  a 
judgment  for  defendant,  Md,  that  it  would  be 
presumed  that  the  court  found  that  tiie  trans- 
action was  within  the  statute,  and  that  defend- 
ant purchased  from  tbe  seller  in  good  faitb  and 
acqmred  title  thereto.— Crow  v.  Abematl^,  166 
STW.  494. 

i  934  (Mo.App.)  The  evidence  on  a  question 
of  fact  must  be  considered  most  favorably  to 
plaintiff  on  defendant's  appeal.— Alexander  v. 
City  of  8t  Joseph,  166  S.  W.  729. 

(934  (Tex.Civ.App.)  The  court  on  appeal 
from  a  judgment  for  plaintiff  will  view  the  evi- 
dence in  the  light  moet  favorable  to  the  judg^ 
ment  when  consideringtbe  sufficiency  of  the  e^- 
dokce  to  support  It— Western  Union  Telegrmi^ 
Co.  T.  Glenn,  106  8.  W.  1116. 

(F)  IHaeretloa  et  Lower  Oowrt. 
1954  (Tex.Clv.App.)  Where  the  trial  conrt 
modified  a  temporary  injnnctiMi  at  tbe  request 
of  defendants,  such  tfder  cumot  be  dIstuibM  on 
appeal  because,  at  the  time  of  the  modlflcatitHi, 
defendants  were  in  contempt  and  might  have 
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been  denied  a&T  relief  ml  that  cronnd;  the 
trial  coQrt  not  odng  boond  to  demy  relief  for 
that  reason.— MendeUKdm  v.  Gordon,  166  8.  W. 
1149. 

1979  fMo.App.)  The  trial  court's  discretion 
in  grantiQir  a  new  trial  because  the  verdict  is 
against  the  evidence  will  not  be  disturbed  on 
appeal,  if  there  Is  any  aubstantial  evidence 
^inst  the  verdict— Watts  v.  Pieraon,  166  S. 
W.  724. 

The  trial  coart's  action  In  setting  aalde  a  ver^ 
diet  on  the  ground  that  it  was  "not  supported 
by  the  evidence"  was  equivalent  to  a  ruling 
that  it  was  not  supported  by  the  "weight"  of 
the  evidence,  so  as  to  make  applicable  the  rule 
that  the  dlecretion  In  setting  aside  a  verdict  on 
tiuit  ground  will  not  be  diiturbed.  If  there  Is 
ai^Bubetantlai  evidence  supporting  the  verdict 

(O)  <^«eBtiaBa  •(  Faet,  Tcrdlet*.  and  F1k4- 
imacm. 

!  987  (Mo,App.)  It  is  not  Oie  province  of  an 
appellate  court  to  wei^  the  evidence  or  pass 
on  the  focts.— Boss  t.  Orand  Pante  Oa,  166 
S.  W.  92. 

I  1001  (Tex.Civ.App.)  A  finding  of  fact  sup- 

Krted  by  the  evidence  cannot  oe  reviewed. — 
irbian  v.  Gteshani,  166  &  W.  866. 

a 1 002.  A  verdict  npon  cMifficting  evidence 
not  be  disturbed. 
— (Ky.)  Jones  v.  American  Oar  ft  Foundry 
Co..  166  S.  W.  869; 
(Ho.)  Tranbaner  v.  Chicago  ft  A.  R.  Co., 
^166  S.  W  OH ' 

Crei.Civ.App.)  ilartshoin  Bros.  v.  William- 
son, 166  S.  W.  264. 

1 1002  (Tex.Civ.App.)  An  assignment  of  ef- 
ror  complaining  of  apparent  contradicttons  and 
discrepancies  in  tiie  testimony  will  not  be  con- 
sidered.—RodgerB- Wade  Furniture  Co.  t.  Wynn, 
166  S.  W.  340. 

I  1003  (Tex.Civ.App.)  The  Court  of  OivU  Ap- 
PmIs  cannot  set  aside  a  verdict  which  Is  against 
the  great  preponderance  of  the  testimony  nnleas 
the  preponderance  is  such  as  to  indicate  preju- 
dice, passion,  or  other  Improper  motive.— Hous- 
ton &  T.  G.  B.  Co.  v.  Bright,  166  S.  W.  304. 

I  1004  (Ky.)  The  damages  to  be  awarded  for 
a  personal  injury  are  for  the  jury,  and  the 
award  should  not  I>e  disturbed  unless  it  is  at 
first  blush  altogether  disproportionate  to  the 
injury.- McClintic  Marshall  Count  Oo.  v.  Eto- 
nian, 156  S.  W.  882. 

I  (005  (Mo.App.)  Verdict  supported  by  sub- 
stantial evidence  and  approved  by  the  trial 
judge  held  conclusive  on  appeal,  unless  the  sup- 
porting evidence  was  incredible  because  incon- 
sistent with  natural  laws.— Hurley  r.  Missouri, 
K.  &  T.  By.  Co.,  156  S.  W.  57. 

i  1006  (McApp.)  The  (act  that  a  jury  in  a 
previous  trial  gave  a  verdict  for  a  much  small- 
er amount  will  not  control  the  court  in  pass- 
ing upon  the  excessiveneas  of  the  verdict  in  a 
subsequent  trial. — Welbom  v.  Metropolitan  St. 
By.  Co.,  166  S.  W.  778. 

11008  (Tex.Civ.App.)  Where  defendant  claim- 
ed under  a  conveyance  of  all  of  a  tract  not 
theretolote  sold,  whethw  land  in  question  had 

theretofore  been  Bold  by  a  contract  Aeld  to  be  a 
questioD  ot  fact,  and  the  trial  court's  refusal  to 
and  such  sale  would  not  be  disturbed.— Wagner 
v.  Qelselman,  16ft  tS.  W.  624. 

1 1009  (Ky.)  The  rule  that  the  findings  of  the 
dumcellor  will  not  be  disturbed,  where,  on  the 
whole  case,  the  mind  is  left  in  doubt  as  to  the 
truth,  will  be  applied  to  the  chanedlor's  finding 
on  questions  of  value  of  land  at  a  given  time. — 
Goff  v.  Murphy,  156  S.  W.  95. 

1  1009  (Ky.)  Where  it  Is  apparent  from  the 
record  that  the  chancellor's  judgment  is  not 
supported  by  the  widght  of  the  evidence,  it 
will  not  be  afflxmed^Famer  t.  Hampton,  166 
S.  W.  1041. 


1 1009  (Mo.App.)  In  equltaUe  aetioB%  find- 
ings of  fact  by  the  trial  court,  while  persnasive, 
are  not  conclusive  on  amwaL^-OuDira  t. 
Squirea,  156  S.  W.  773. 

I  1 009  (Mo.App.)  In  an  equity  case,  It  Is  the 
duty  of  the  Court  of  Appeals  to  review  and 
weigh  the  entire  evidence,  and,  while  deference 
may  be  given  to  the  findings  of  the  chancellor, 
they  are  not  binding. — Letnp  Hunting  &  Fish- 
ing Club  V.  Hackmann,  166  S.  W.  791. 

{  lOII  (Mo.App.)  Findinga  of  the  trial  court 
on  conflicting  endenoe  are  condusire  uptm  the 
Court  of  Appeals.— Crow  T.  Aberna^y,  1S6  S. 
W.  494 

i  1015  (Ky.)  Where,  in  an  action  for  personal 
injuries  consUting  of  a  compound  fracture  of 
the  left  leg  near  the  ankle,  the  Joct  on  the  first 
trial  awarded  |12,000,  which  the  court  set 
aside,  and  the  jury  on  the  second  trial  awarded 
a  verdict  for  $7,^.  and  on  the  first  trial  tlie 

eirmanency  of  the  Injuries  and  Ineapad^  to 
bor  at  occupations  plaintiff  had  formerly  pur- 
sued were  not  so  thoroughly  denumstzated  as  <m 
the  last  trial,  the  court  on  appeal  from  a  judg- 
ment on  the  second  trial,  would  not  disturb 
the  granting  of  a  new  trial  on  the  first.— Mc> 
Gllntic  Marshall  Const  Co.  T.  Bckmaa,  156  & 
W.  882. 

S  1015  (Mo.App.)  Though  It  be  an  equity  case, 
yet  the  trial  court  having  certified  it  was  not 
satisfied  but  tliat  a  rebeanng  should  be  gimnted, 
and  having  granted  plaintiff  a  new  trial  va 
the  nouna  that  the  Judgment  was  not  Justified 
by  toe  evidence,  and  there  being  much  uncer- 
tainty in  the  testimony  in  support  of  the  Judg- 
ment, tlie  appellate  court  will  not  attonpt  to 
finally  decide  the  case,  but  will  leave  it  for  new 
triaL-Pouder  v.  Calvin,  106  S.  W.  483.  . 

1 1017  (Mo.App.)  While  the  appellate  court 
may  review  the  findings  of  fact  by  a  referee  1b 
eases  of  involuntary  reference,  and  approve  or 
disapprove  it  In  mole  or  in  part,  it  la  not 
bound  to  review  such  findings.— McOrath  t. 
Talty's  Estate,  166  8.  W.  826. 

J 1022  (Moj^pp.)  Where  a  finding  by  tbe 
eree  has  been  approved  by  the  tnal  court, 
who  heard  exceptions  thereto,  this  detenoina- 
tlon,  while  not  conclusive,  is  particularly  per- 
suasive to  the  ^leUate  oonxt— Mef^th  t.  TbI- 
ty's  Estate,  166  a  W. 


(H)  HanMleaa  Mnow. 

1 1031  (Ky.)  The  error  in  eliminating  the  de- 
fense of  contributory  negligence,  in  an  action 
against  a  carrier  for  injuries  to  live  stoclE,  can- 
not be  assumed  to  have  been  nonprejudicial 
merely  because  there  Is  no  evidence  of  con- 
tributory negligence.- Illinois  Cent  B.  Co.  v. 
Edelen.  156  S.  W.  1029. 

%  1033  (Mo.App.)  Where  the  jury  are  instruct- 
ed to  find  for  plaintiff  if  tiiev  found  defendant 
guilty  on  several  grounds  of  negligence.  Judg- 
ment for  the  plaintiff  will  be  sustained  if  any 
one  of  the  grounds  constitutes  negligence  and  is 
supported  by  the  evidence ;  the  error  In  the  in- 
struction lieing  favorable  to  defendant.— Jacksmi 
V.  Southwest  Missouri  B.  Co.,  106  S.  W.  1006. 

i  1033  (Tex.Oiv.App.)  Where,  under  the  evi- 
dence In  an  action  for  a  broker's  commisrioni^ 
the  court  could  have  charged  that  there  was  no 
evidence  ot  an  implied  contract,  an  instruc- 
tion submitting  the  questltm  ot  implied  con- 
tract was  unduly  burdensome  upon  defendant 
and  hence  not  prejudicial  as  to  j^alntUt— Gui 
v.  Wolcott.  1B6  S.  W.  334. 

I  1036  (Tex.Cir.AppJ  Where  tbe  parties  wbia 
should  have  been  made  plaintiffs  were  not  ftiin- 
ed,  but  were  bound  by  the  Judgment,  the  fail- 
ure of  the  court  to  sustain  a  plra  in  abatement 
for  the  nonjoinder  was  harmless.- Hughes-Bole 
Co.  V.  Mendoza.  166  8.  W.  328. 

I  1 039  (Mo.App.)  Where  a  jury  trial  was 
waived,  an  objecaon  that  the  petinon  and  evi- 
dence did  not  entitle  complainant  to  equitable 
relief  was  not  material  if  the  petition  stated  s 
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caoM  of  action,  and  the  erldence  wu  suffl- 
dent  to  ttutain  a  Jadcment  within  the  plead- 
^-OiU  T.  Eljr-NorHs  Safe  Oa.  106  8.  W. 

I  1039  (Tex.CiT.App.)  The  coort'B  action  od 
exceptions  to  the  pleaainn  of  a  party  who  was 
dismlaBed  from  the  suit  is  immateriaL— Pena  ; 
Vidaurii's  Estate  t.  Brunt,  156  S.  W.  316. 

1 1040  (Tex.ClT.App.)  On  anteal  from  a  Jus- 
tice's court  In  an  action  against  a  carrier,  oTer- 
ruling  of  exception  to  petition  for  failure  to 
separately  allege  items  of  damage  held  sot  re- 
TCrsible  error,  where  It  was  not  shown  that 
defendant  was  Injured  thereby.— Chicago,  B.  I. 
A  a.  Ry.  Co.  T.  Soott  156  S.  W.  294. 

i  1040  (Tex.CiT.App.)  In  an  action  for  in- 
juries, sustaining  of  exception  to  paragraph 
of  the  answer  bringing  in  third  person  held  not 
prejudidal  to  defendant,  so  far  as  its  liability 
to  plaintiff  was  concerned,  where  the  evidence 
on  the  qnesHoQ  of  whether  the  third  person's 
negligence  was  the  sole  cause  of  the  injury  was 
fully  developed.— Snyder  Ice,  I^ght  &  Power  Oo. 
T.  Bowron,  160  S.  W.  5S0. 

S  1046  (Tex.CiT.Ai)p.)  Where  defendant  in 
trespass  to  try  title  admitted  plaintiff's  titie 
and  demanded  compensation  for  improvements 
and  the  real  conSict  in  the  case  was  orer  his 
right  to  compensation  for  improTements,  the 
giving  him  the  right  to  open  and  condude  the 
argument  was  not  reversible  error.— Fain  t. 
Nelms,  156  S.  W.  281. 

1 1048  (Tex.GiT.App.)  That  the  court  errone- 
ously pennitted  pluntiff  to  answer  In  the  af- 
flrmatlre  a  leading  question  as  to  whether  plain- 
tiff's physician  continued  to  treat  her  up  to  the 
time  of  the  trial  held  harmless  and  not  ground 
for  reversal,  under  Court  of  Appeals  rule  62a 
a49  S.  W.  x).-Posener  t.  Long,  166  S.  W.  681. 

I  1050  (Mo.)  In  an  action  against  a  railroad 
company  for  damages  for  the  destruction  <^ 
crops  owing  to  its  failure  to  maintain  drains, 
the  action  «  the  court  in  permitting  a  witness 
to  state  bis  conclusions  as  to  the  proper  place 
for  openings  through  the  roadbed,  when  follow- 
ed by  a  specific  statement  of  the  exact  point 
where  such  openings  could  haTe  been  construct- 
ed, is  not  prejudicial.— -Tranharger  t.  Chicago  & 
A.  B.  Co..  166  S.  W.  694. 

1 1050  (Tex.CiT.App.)  The  aUowance  of  a 
question,  in  an  action  against  a  railroad  com- 
pany for  death  of  a  part  of  a  shipment  of  cat- 
tle, which  assumed  that  the  cattle  bad  a  market 
Talue  at  the  point  of  destination  held  harmless, 
though  erroneous,  where  defendant  failed  to 
show  on  cross-examination  that  there  was  not 
market  Talue  there,  when  It  might  bare  moTed 
to  strike  out— El  Paso  &  Southwestern  Co.  t. 
Hall,  156  S.  W.  856. 

i  1051  (Tex.CiT.App.)  Error,  if  any,  in  the 
admission  of  a  certificate  of  the  Land  Commia- 
•loner  was  barmleH,  where  the  record  contain- 
ed his  unobjected  to  certificate  to  most  of  the 
facts  set  out  in  the  certificate,  to  which  objec- 
tion was  made.— Chicago,  B.  1.  &  G.  By.  Co. 
T.  Johnson,  156  8.  W.  253. 

f  1051  (Tex.CiT.App.)  In  an  action  against  a 
railroad  company  for  damages  for  the  death  of 
cattle,  where  the  company's  eTldence  show  that 
thef  had  a  market  Talue  at  the  point  of  desti- 
nation, the  allowance  of  Improper  questions  to 
plaintiff's  witsessefl,  which  developed  idmllar 
testimony,  is  harmless.— El  Paso  &  Southwest- 
em  Co.  T.  Hall,  156  S.  W.  356. 

I  (051  (Tex.CiT.App.)  The  error,  if  any,  in 
admitting  erldence  of  a  fact  established  by  oth- 
er erldoiee,  Is  not  prejudidal. — Missouri.  K.  & 
T.  By.  Go.  of  Texas  t.  Rogers,  166  a  W.  364. 

i  1052  rTex.ClT.App.)  Under  rale  62a  for  the 
Courts  of  CirU  Appeals  (149  S.  W.  x),  held, 
that  the  admission  of  certain  eTidence,  though 
improper,  must  be  considered  harmless,  where 
there  was  sufficient  other  evidence  to  have  sus- 
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'  tained  and  warranted  the  verdict.— Internation- 
al Travelers'  Ass'n  v.  Bosworth,  156  S.  W.  846. 

S  1052  (Tex.ClT.App.)  In  an  action  against  a 
railroad  company  for  damages  to  a  shipment 
of  cattle,  admission  of  evidence  that  the  cattie 
were  worth  about  SIS  per  bead  was  not  prejudi- 
cial where  it  was  followed  by  testimony  steting 
the  market  Talue  at  the  same  figure.— El  Paso 
&  Soutiiwestem  Co.  t.  Hall,  166  B.  W.  866. 

i  1053  (Ark.)  SfUence  tiiat  it  was  necessary 
for  deceased  to  cross  a  trestle  upon  which  he 
was  killed  is  harmless,  where  the  jury  were  ex- 
pressly instructed  that  he  was  a  trespasser, 
and  that  recovery  could  be  had  only  unoer  the 
humanitarian  rule.— St  Louis  Southwestern  Ry. 
Co.  V.  McConnell,  166  S.  W.  1024. 

i  1054  (Mo.App.)  Defendant  was  not  prejudic- 
ed bj  the  admlnion  of  certain  evidence  on  an 
issue  which  the  court  tbnnd  in  defendant's  fa- 
vor.—Oill  T.  Say-Norris  Safe  Co.,  156  S.  W. 
811. 

1 1056  (Ky.)  In  an  action  for  death  of  em- 
ployC,  exclusion  of  testimony  that  after  the  in- 
jury  witness  asked  him  if  he  was  badly  hurt, 
and  he  said  he  was,  held  harmless.- Husk's 
Adm'r  t.  F.  T.  Gunther  Grocery  Co.,  166  S. 
W.  12a 

f  1056  (Tex.CiT.App.)  In  the  absence  of  evi- 
dence that  the  C.  survey  corered  any  vtixt  of 
the  land  sued  for,  defendants  were  not  preju- 
diced by  the  exclusion  of  eTidence  that  a  writ- 
ten acknowledgment  of  tenancy  was  intended 
to  cover  a  part  of  the  P.  surrey  within  the 
boundaries  of  the  G.  surrey,  wtiicii  was  void. — 
R.  W.  Wier  Lumber  Go.  r.  Conn,  166  S,  W. 
276. 

i  1058  (Tex.Civ.App.)  Refusal  to  permit  an 
express  agent  to  testify  that  he  had  no  authori- 
ty to  furnish  a  compartment  car  for  fowls  was 
cured  by  other  erldence  as  to  the  agent's  want 
of  authority  in  such  respect- Wells  Fa^  & 
Oo.  Express  r.  Hennessy,  166  S.  W.  USa 

{  1060  (Mo.App.)  A  remark  of  plaintiff's  coun- 
sel in  argument  in  an  action  for  a  section 
hand's  death  while  attempting  to  pull  a  Jack 
from  under  the  track  before  a  moring  train 
"now  tbex«  should  have  been  either  signals  or 
the  men  on  such  a  day"  was  not  prejudicial  to 
defendant  though  the  absence  of  signals  was 
not  a  ground  of  n«ligence  relied  on. — Gentry  r. 
Wabash  R.  Co.,  IM  S.  W.  27. 

i  1060  CI'«x.GiT.App.)  Where  the  Jury  Iwm- 
ed  from  the  facta  and  the  contention  of  counsel 
during  the  trial  the  effect  of  their  finding  a 
fact  the  improper  argument  of  counsel  inform- 
ing the  jury  as  to  the  legal  effect  ot  ihtit  find- 
ing such  fact  was  not  reTerslble  error.— Fain 
T.  Nelms,  156  S.  W.  281. 

I  1062  (Tex.Glv.App.)  The  Bubmlssion  to  the 
jury  of  an  issue  not  raised  by  the  pleadings  is 
not  prejudicial  to  the  defeated  party  where  the 
determination  of  the  Jury  did  not  Injure  him.— 
Daugherty  v.  WUes.  166  S.  W.  10%. 

I  1064  (Ark.)  In  an  action  on  fire  insurance 
policy,  an  instruction  that  the  company's  denial 
of  liability  was  a  waiver  of  proof  of  loss  was 
harmless,  even  though  it  was  disputed  wliether 
it  did  deny  liability  where  the  adjuster  bad 
waived  proof  of  loss  by  Informing  insured  that 
he  had  all  the  proof  he  wanted.— Queen  of  Ar- 
kansas Ins.  Co.  T.  Laster,  166  S.  W.  848. 

SI064  frex.Civ.App.)  In  trespass  to  try  titl& 
ere  defendante  relied  on  a  lost  deed,  but  did 
not  attempt  to  prove  It  by  copy,  a  charge  call- 
ing to  the  jury's  attention  the  fact  that  plain- 
tiffs filed  an  affidavit  that  such  instrument  was 
a  forgery  held  harmless,  though  erroneous;  the 
evidence  of  the  deed  being  light  and  the  claim 
of  fotgery  being  one  which  the  trial  must  have 
called  to  the  jury's  notice.— Rice  v.  Taliaferro, 
156  S.  W.  242. 

{  1064  (Tex.Cir.App.)  Where  there  are  two 
grounds  on  which  the  successful  party  may 
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properlj  recover  on  a  fisdiag  by  the  Jury  in 
his  favor,  and  the  court  on  appeal  does  not  know 
whether  the  first  was  controlling,  it  will  not  set 
aside  the  judgment  for  error  in  an  instruction 
thereon.— Rosenthal  t.  Sun  Co..  156  S.  W.  613. 

{  1 064  (Tex.Civ.App.)  Use  of  the  word  "con- 
sent" instead  of  the  word  "consequence"  in  por- 
tion of  the  court's  cbaive  was  not  ground  for 
reversal,  where  it  was  oDvionsly  a  mere  clerical 
error  which  could  not  have  mulead  the  jury. — 
Southwestern  lelegrapb  &  Telephone  Co.  v. 
DaviB,  166  S.  W.  1146. 

1 1  IBS  (Uo.)  In  an  action  against  a  nUlroad 
company  fOr  damages  and  for  the  destruction  of 
crops  owing  to  the  overflowing  of  surface  wa- 
ters, where  tbe  evidence  showed  that  plaintiff's 
land  lay  all  on  one  side  of  the  railroad  tracks, 
an  instruction  referring  to  defendant's  duty  to 
maintain  lateral  drains  on  both  sides  of  the 
tracks  is  harmless,  even  though  erroneous.— 
Tranbarger  v.  Chicago  ft  A.  B.  Go.,  166  S.  W. 
6M. 

1 1067  (Tex.Civ.App.)  In  an  action  for  injur- 
ies to  a  railroad  employ^,  the  refusal  to  charge 
on  assumption  of  nsk  held  not  prejudicial  in 
view  of  the  evidence  and  tbe  instructioiis  given, 
-^ocaa  ft  N.  a  R.  Go.  T.  Murray,  166  B.  W. 
694. 

1  1068  (Ark.)  Where  the  amount  recovered  in 
a  personal  injury  action  indicated  that  notbing 
was  allowed  on  account  of  permanent  injury 
and  future  taffering,  the  error  In  an  instruction 
snbmitting  the  question  of  permanent  injury 
and  future  suffering  was  not  reversible.— rMem- 
pbis.  D.  ft  a.  R.  Co.  V.  Steel,  166  B.  W.  182. 

I  1068  (Mo.App.)  Error,  if  any,  in  an  in- 
struction that  a  fire  policy  was  a  valacd  poUey, 
oondnaiTely  fixing  th«  amount  of  iDsarance  as 
the  amount  of  the  damage  or  loss,  was  harm- 
less, where  tbe  soand  value  of  the  property  was 
appraised  at  more  than  the  insurance,  and  the 
loss  was  found  to  be  totat— Hannm  v.  Stny- 
TCsant  Ins.  Co.  of  New  York.  1B6  8.  W.  87. 

I  1068  rrex.Civ.App.)  Where  the  judgment 
rendered  in  an  action  for  damages  is  fully  sus- 
tained by  evidence,  tbe  error  in  submittiiig  an 
improper  element  of  damages  Is  not  prejndieiaL 
— Fa^n  ft  Orendorff  Implement  Co.  t.  Clem- 
ents, 166  S.  W.  368. 

i  1068  (Tex.  Civ.App.)  An  erroneous  instruc- 
tion Is  not  prejudicial  to  appellant,  where  the 
evidence  will  not  support  a  verdict  in  his  favor. 
—Thornton  v.  McReynolds,  156  S.  W.  1144. 

{1071  (Mo.App.)  It  Is  reversible  error  for  the 
court  to  refuBe  a  request  (or  separate  findings  of 
fact  and  conclusions  of  law  required  by  Rev. 
St  1909,  I  1972.— Backer  v.  Seaboard  Fire  ft 
Marine  Ins.  Co.,  156  S.  W.  82ft 

Tbe  court's  failure  to  make  separate  findings 
of  fact  and  conclusions  of  law  on  request  as  re- 
quired by  Rev.  St  1909,  I  1972,  would  not  be 
reversible  eRor  in  an  equity  case.— Id. 

{1071  (Tex.Civ.App.)  Refusal  to  find  any 
facts  whatever  ia  not  a  cause  for  reversal, 
where  there  is  a  full  statement  of  facts.— In- 
ternational ft  O.  N.  Ry.  Cq.  t.  Diss,  166  S.  W. 
907. 

I I07S  (Tex.Clv.App.)  Where,  in  an  action  by 
an  indorsee  against  tbe  maker  and  sureties  and 
indorser,  the  judgment  subrogated  the  sureties 
to  any  rights  under  a  materialman's  lien  as- 
serted by  the  payee  and  indorser,  the  9nestion 
whether  tiie  pleading  and  proof  authorized  the 
subrogation  was  immaterial,  because  it  did  not 
lessen  any  equitable  rights  of  the  sureties.— 
Erwin  v.  B.  I.  Du  Pont  De  Nemouxa  Powder 
Co.,  156  S.  W.  1097. 

i  1007  (EyJ  The  opinion  on  a  former  appeal 
apon  a  quesoon  involved  therein  was  the  law  of 
the  case  on  a  second  appeal.— United  States 
Fidelity  &  Guaranty  Co.  v.  Foster  Deposit 
Bank's  Receiver,  166  S.  W.  871. 


{  1097  (Tex.ClT.App.)  A  decision  of  tbe 
Court  of  Appeals  on  a  prior  appeal  la  the  law 
of  the  case  In  the  trial  conrt  and  on  a  sabee- 
quent  appeal  to  tbe  same  conrt.— Freeman  v. 
Huffman,  156  S.  W.  367. 

I  1099  (Ky.)  A  decision  on  appeal,  which  in- 
dicates t^at  there  should  have  been  an  instme- 
tion  on  an  issue,  but  irtiich  does  not  in  terms 
suggest  iu  nature,  does  not  settle  the  nature 
of  the  ioitruction;  and  the  correctness  of  an 
instruction  given  on  a  snbeeqoent  trial  is  re- 
viewable ott  a  sttbseqnent  appeaL— LooivriUa  ft 
N.  R.  Go.  T.  Cox,  166  8.  W.  10S& 

XVH.  DETEBBmrATZOM  AXD  DUPO- 
■mON  OF  CAU8K 
<B>  AflrMSMM. 

I  1127  (Tex.Civ.App.)  In  order  to  have  a 
judgment  affirmed  on  certificate,  appellee  most 
file  his  certificate  at  the  term  of  court  to  which 
the  appeal  is  returnable,  and  a  motion  to  affirm 
will  Be  denied,  where  the  certificate  was  filed 
at  a  subsequent  term.— First  Nat  Bank  v.  Hix, 
166  8.  W.  536. 

(D)  Reveml. 

i  1165  (Tex.Civ.App.)  Tbe  failure  of  tiie  tri- 
al jndge  to  file  findings  of  fact  and  conclndons 
of  law.  as  required  by  Rev.  Civ.  St  1911,  art 
2075,  necessitates  a  reversal  unless  there  is  a 
statement  of  facts  in  the  record  from  which  it 
appears  that  appellant  could  not  have  heea 
prejudiced  by  tbe  failure.— Emery  v.  Barfield. 
156  S.  W.  811. 

Where,  in  a  suit  by  children  to  recover  an 
undivided  community  interest  of  their  tether, 
the  children  bad  tbe  bnrd^  of  proving  the  com- 
munity charaetei  of  the  property,  on  various  is- 
sues, the  failure  of  tbe  court  to  file  findings  of 
fact  and  conclusions  of  law  necessitated  a  re- 
versal ia  view  of  Court  Role  62a  (149  S.  W.  x). 
— Id. 

{1170  (Tez.CIv.App.)  A  judgment  will  not 
be  reversed  for  technical  errors  where  sobstan- 
tial  justice  has  been  done. — Chicago,  R.  L  ft  G. 
Ry.  Co.  V.  Scott,  166  S.  W.  294. 

{1171  fTez.Clv.App.)  Where  the  record 
shows  a  breach  of  a  valid  contract  entitling 

SlainUfh  to  a  judgment  for  at  least  nominal 
amases,  and  for  such  actual  damages  as  they 
may  have  sustained,  a  judgment  for  defendant 
will  be  unversed.- Ben  C.  Jones  ft  Co.  v.  Gam- 
mel-Sutesman  Pub.  Co..  166  S.  W.  317. 

{  1 175  (Tez.CiT.App.)  Where  the  court  with- 
out a  plea  in  abatement  setting  up  such  facts  by 
official  cognizance  of  the  (acts  shown  by  its 
own  records  In  another  case  between  the  same 
parties  knows  that  the  undisputed  facts  in  ref- 
erence to  the  note  sued  upon  herein  showed 
that  appeUee  Is  not  entitled  to  judgment  there- 
on, it  may  reverse  and  render  judgment  for  the 
appellant— Allen  v.  Tb<Hnson.  166  S.  W.  304. 

J 1 175  (Tez.Civ.App.)  Where  the  evidence 
Is  to  show  liability  against  de(endant  and 
tbe  case  has  been  fol^  developed,  the  ooart  on 
appeal  from  a  judgment  (or  plaintiff  will  re- 
verse the  jud^rment  and  render  judgment  for 
defendant.— Western  Union  Telegraph  Co.  v. 
Carter,  ^  S..  W.  832. 

(B)  RaadltlOB,  Form,  mmA  Kmtrr  ^mMw 
neat. 

{  1 185  (Tez.CiT.App.)  Under  Acta  22d  Leg. 
(1st  Called  Sess.)  c  15,  a  motion  to  vacate  a 
judgment  serves  the  function  of  tbe  common- 
law  writ  of  coram  nt^ls,  and  may  be  filed  when 
a  judgment  rendered  in  the  appellate  eovit  is 
void  by  reason  of  some  fiict  not  disdosed  by 
the  record. — Ben  0.  Jones  ft  Co.  v.  Gammel- 
Statesman  Pub.  Co..  166  S.  W.  317. 

Upon  a  motion  to  vacate  a  Judgment  of  the 
appellate  court,  errors  of  law  merely  showing 
that  a  former  adjudication  had  been  dtansgard- 
ed  cannot  be  considered,  bnt  fMts  not  appucnt 
of  record  rendering  the  same  ti^  most  be 
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<V)  ll»»d«.f  M<  Proeeedlnss  Im  L«w«r 
Coart. 

i  1195  (Ky.)  A  decision  on  appeal  that  the 
iunes  moit  oe  labmitted  to  the  jury  ie  ^e  law 
of  the  caae  on  a  subeequent  trial,  where  the 
'evidence  le  enbatantiaUj  the  same. — Loalarille 
&  N.  B.  Co.  T.  OoxTlSB  S.  W.  loss. 

1 1195  (Mo.App.)  A  decision  of  the  Court  of 
Appeals  adjudicating  the  rights  of  the  parties 
nnaer  a  clause  in  a  life  policy  is  the  law  of 
the  caae  on  a  snbaeaaent  trial.— Hartang  v. 
Northwestern  Mnt.  Life  Ins.  Ga.  166  8.  W. 
980. 

xnn.  uabujtibs  oh  aoHBti  axd 

UMDEBTAKIHOS. 

I  1226  (Tex.CiT.App.)  No  action  can  be 
maintained  npon  a  snpersedeas  bond,  where  the 
appeal  was  not  perfected;  for,  anless  duly  per^ 
fected,  execution  may  be  issaed,  and  the  bond 
is  oonseanentiy  witnont  coiisideiati<»L— Allen 
T.  Kitchen.  156  S.  W.  831. 

APPLIANCES. 

See  Master  aod  Serrant.  H  101-119l 

APPLICATION. 

See  Payment,  i  41. 

APPRENTICES. 

See  Master  and  Servant,  {  21. 

ARGUMENTATIVENESS. 

flee  Trial,  {  240. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  t  1060;  Criminal  Law, 
n  7^730.  1090;  Trial,  »  U4-m 

ARREST. 

See  AMBolt  and  Battery,  H  18,  80. 

n.  OH  OBllIXHAI*  0KABOB8. 

198  (Ky.)  Plaintiff  hM  to  have  waived  the 
daty  of  the  sherilf  to  read  warrants  to  him  on 
his  arrest  ^rttere  he  knew  tiie  reason  for  the 
arrest,  and  offered  redstance  thereto.— Tack  v. 
Beliles,  lfi0  S.  W.  88S. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  |  364;  Witnesses.  |  870. 

I.  OlVn.  T.TABTT.TTT. 

iA)  Aeta  Csnstltatlns  Aa«««lt  Battevr 
•ad  M«I»II»7  Tk«v«f«ir. 

tl3  (Ky.)  While  an  officer  has  no  right  to 
a  man  to  arrest  him  for  a  misdemeanor,  be 
is  boand  to  make  the  arrest;  and  if.  In  naing 
such  force  as  is  necessary  for  that  purpose,  he 
is  Unuelf  placed  in  periL  he  may  nse  sncb 
fMee  as  is  necessary  for  his  own  protection.— 
Tuck  T.  BeUles,  IM  8.  W.  888. 

(B)  Aetlou. 

130  (Ky.)  In  an  action  against  a  sheriff  for 
Injuries  to  plaintiff  while  effecting  his  arrest, 
evidence  of  commanlcated  threats  made  by  plain- 
tiff on  the  day  at  his  arrest  that  he  wonld  not 
be  arrested  was  oonipetent  to  show  his  state 
«f  mind.-Tack  t.  Bd&es,  106  S.  W.  888. 

n.  COUMXHAlu  KESPOH8ZBIUTT. 
(A)  0>eaa«s. 

•  1 49  (Ky.)  Where  accused,  on  trial  for  will- 
fnl  and  malicioUR  shooting,  Bred  his  piatol  reck- 
lessly, the  jury  might  infer  malice  from  the 
recklessness.— Balee  v.  Commonwealth,  166  S. 
W.  147. 


SSfl  (Tex.Or.App.)  An  assault  with  a  deadly 
weapon  Is  necessarily  an  aggravated  assault — 
Johnson  v.  State,  156  S.  W.  1164. 

A  "deadly  weapon"  is  one  which,  from  tfie 
manner  used,  is  calculated  or  likely  to  prodnoe 
death  or  serioos  bodily  injuiy.— Id. 

|S7  (Ky.)  The  shooting  of  a  pistol  as  tiie 
result  of  a  wanton,  reckless,  or  grosaly  careless 
handling  of  the  pistol  is  not  within  Ky.  St.  § 
1242,  punishing  a  person  shooting  in  sudden 
affray;  but  the  act  is  punishable  at  common 
law  by  fine  and  imprismment— Balee  v.  Com- 
monwealth, 166  S.  W.  147. 

(B)  ProaeeiiUoB  and  PaalaluKent. 

1 92  (Tex.Cr.App.)  Bvidence  in  a  prosecution 
for  aggravated  assault  held  to  sostain  a  finding 
that  the  knife  with  which  accused  committed 
the  assault  was  a  deadly  weapon.— Johnson  v. 
State.  156  S.  W.  1164. 

S96  (Ky.)  Where,  on  a  trial  for  willfully 
and  maliciously  shooting  prosecutor,  the  evi- 
dence showed  that  accused  shot  his  pistol,  cele- 
brating the  coming  of  Christmas,  before  prose- 
cutor appeared,  and  that  the  shooting  done 
thereafter  was  of  a  similar  character,  the  court 
should  charge  that  if  accused  shot  recklessb*. 
wantonly,  or  In  gross  carelessness  he  should  be 
convicted  of  nnlawfally  wounding.— Bales  v. 
Conmionwedth,  1B6  S.  W.  147. 

ASSESSMENT. 

See  Municipal  Corporations,  H  445-669. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  If  666,  600,  703,  7S2- 
753.  767,  708,  760;  Criminal  Law,  SS  1090, 
1097,  1129,  1180^ 

ASSIGNMENTS. 

See  Abatement  and  Revival,  |  41;  Judgment, 

J68S;  Mortgages,  S  240;  Set-Off  and  Coun- 
erclalm,  M  49.  60;   Vendor  and  Purchaser, 
II  179,  287;  tenue,  |  22. 

I.  BEQUISXTES  AHD  vAUotrrr. 

(A)  PM»ertr»  BBtstei,  and  BlBhte  Aaalsm- 

abl«. 

1 19  (Ky.)  Th»  verbal  renewal  of  a  written 
contract  between  the  owner  of  an  elevator  and 
a  railroad,  whereby  the  railroad  was  to  deliver 
coal  on  a  switch  as  long  as  the  owner  remained 
in  the  coal  business,  and  continued  to  get  coal 
over  the  railroad,  waa  a  personal  oontrmct  with 
the  owner  ending  when  ne  ceased  to  do  but- 
ness,  not  the  subject  of  sale  or  assignment,  and 
not  running  with  the  property.— Frankfort  ft 
C.  By.  Co.  V.  Jackson.  166  S.  W.  103. 

(B)  ll«d«  aa«  ■■flol«a«r  of  Asslacaaaaat. 

I  52  (Tex.Civ.App.)  A  mere  agreement,  wheth- 
er by  parol  or  in  writing,  to  pay  a  debt  out 
of  a  deslKoated  fund,  is  not  In  itself  sufficient 
to  constitute  an  equitable  assignment;  but 
there  must  be  an  appropriation  pro  tanto.— 
Davis  &  OtxgiD  t.  State  Nat  Bank  of  BI  Paso, 
166  S.  W.  321. 

The  particular  form  of  an  agreement,  where- 
by defendant  waa  to  pay  Intervener*  out  of  a 
fund  in  Utigation,  ia  not  material  as  to  the 
validity  of  the  eqnitaUe  assignments,  for  equity 
looks  ratlier  at  the  intent  and  purpose  tlian  the 
form. — Id, 

An  agreement  to  pay  the  asalgnee  out  of  «  par- 
ticular fund  is  sufficient  as  an  equitable  as- 
signment, though  verbal.— Id. 

n.  OPEBATIOK  AMD  EFFECT. 

1 85  (Tex.Civ.App.)  In  case  of  successive 
equitable  assignments,  the  priority  of  the  par- 
ties depends  up<»  their  priority  in  time.— Davis 
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&  GoKin  T.  State  Nat  Bank  of  El  Faao,  1S6 

8.  wr32i.- 

WheTe  a  debtor  made  aereial  aaaignmenta  of 

one  fund,  the  second  asBignment  being  nven 
merely  to  secnre  loana  already  made,  and  no 
further  1<muu  being  made  in  reliance  tiiereon, 
the  second  asaignment  la  not  one  for  a  valuable 
conBideiation,  and  the  aeoond  assignee  cannot 
claim  priority  though  taking  witlwut  notice  ox 
the  first  awBgnment.— Id. 

m.  BIOHTB  AMD  UABZUTIEB  OF 
PA&TIBa. 

1 90  Crex.CST.App.)  An  asetgnment  of  part  of 
a  cause  action  for  personal  injuries  Aeld  to 
constitute  the  aaslgaees  J<4nt  owners  with  the 
plaintiff.— Hodies-Bnie  Co.  t.  UendotM,  1D6  S. 

W.  32a 

IV.  ACTIOHS. 

i  121  (Tex.Civ.App.)  Part  owners  of  *  ear 
load  of  freight,  damaged  during  traiisit,  may 
assign  their  claim  to  one  of  their  number,  who 
may  sue  for  and  recover  the  entire  damages  in 
his  own  name  as  assignee.— Pecoa  A  M.  T.  By. 
Co.  V.  Porter.  186  S.  W.  267. 

1 137  (Tex.CivJLpp.)  In  an  action  involving 
the  valldi^  of  an  equitable  assignment,  evi- 
dence held  sufficient  to  establish  -that  an  oral 
agreement,  whereby  the  assignor  agreed  to  pay 
his  attorneys,  the  assignees,  out  of  the  fund  in 
litigation,  amounted  to  an  apprwriation  pro 
tanto  9i  the'  fund  whidi  gave  the  attomejrs 
priority  over  a  aubseopent  M^ff"*?-— D*!**  * 
Ooggin  v.  State  Nat  Bank  of  El  P»m,  166  8. 
W.  321. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

n.  oowTRiroTioy  amp  opebatioh 

IX  GBHSBJUCb 

1 186  CTeon.)  The  debtor  of  an  tnwlTCnt  cred- 
itor, who  has  asrigned,  for  the  benefit  of  credi- 
tors, tile  obligation  evidencing  the  Indebtednen, 
may  set  off  ag^nst  the  demand  in  the  liands  ox 
the  aaidgnee  any  indebtedness,  whether  matured 
or  nnmatnied,  due  from  th«  Insolvent— Nolan 
Bros.  Lumber  Co.  v.  Dudley  Lumber  Co.,  Ifi6 
8.  W*  460b 

ASSOCIATIONS. 

See  Beneficial  Associationa. 

ASSUMPTION. 

See  Monidpal  Corporations,  |  822. 
Of  risk,  see  Master  and  Servant,  H  205-226, 
280,  288. 

ATTACHMENT. 

See  Appeal  and  Error,  {  870;  Exemptions,  f 
50;  Judgment,  {  853. 

I,  HATUBB  AMD  OnOUHlM. 

<A)  Hatve  of  RcBKvdrt  Canaes  of  Aetlom. 
and  Parties. 

{7  (Ey.)  An  attachment  may  be  had  in  an 
action  for  damages  for  perBonai  injuries  under 
Civ.  Code  Prac.  t  732,  subsec.  8,  and  section 
194  providing  that  an  action  for  money  indodes 
an  action  to  recover  damages.- Lagerwahl  t. 
White,  166  a  W.  1079. 

(D)  Qro«B<a  of  Attaokwoat. 

f28  (Ky.)  CiT.  Code  Prac.  {  194,  providing 
for  attactiment  against  the  property  of  defend- 
ant who  has  been  absent  for  more  than  4 
moDths  or  has  departed  with  the  intent  to  de- 
fraud, refers  to  a  resident  defendant  who  has 
been  absent  for  more  than  4  months  or  has  de- 

ttarted  to  defraud  his  creditors  or  to  avoid  serv- 
es, and  c<mseiiuenUy  does  not  authorise  an  at- 


tachment axalnst  one  who  has  never  reaided  in 
the  state.— lagerwaU  v.  White,  166  8.  W.  10T9. 

1 35  (Ky.)  An  affidavit  setting  up  that  a  non- 
resident defendant,  against  whom  plaintiff  had 
a  claim  for  damages  for  perstmal  injuries,  tud 
concealed  the  rents  of  his  realty  within  the 
state  will  not  warrant  where  the  zeal&  was 
worth  many  thooaands  and  defendant  ban  made 
no  attempt  to  dispose  of  it,  an  attachment  un- 
der Civ.  Code  Prac.  i  194,  providing  for  at- 
tachment in  cases  where  a  debtor  attempts  to 
remove  his  property  from  the  joriadictlon  or 
dispose  of  it  to  nintur  his  cxeditora,— LagerwaU 
V.  White.  156  S.  W.  1079. 

V.  LEVY,  UEH.  AHD  CUSTODT  AHl^ 
DI8POUTIOK  OF  PROPERTT. 

1 200  (Mo.App.)  An  order  for  sale  by  the 
sheriff  of  attaimed  goods,  and  the  sale  Ibere- 
uiuler,  made  by  him,  may  be  vacated  by  the 
court  on  seaaonable  motion,  at  least  where  the 
plaintifE  In  attachment  is  the  porduser,  and 
rights  of  third  persona  have  not  intervened, 
even  if  the  sale  does  not  have  to  be  approved  by 
the  court ;  the  property  being  in  the  custody  en 
the  court  till  it  lets  go  <d  it— Mitdiell  v.  Gree- 
ley, 106  S.  W.  754. 

^aintlff  having  prevmted  an  fau|ieetiou  of 
the  property  for  the  purpose  of  arriving  at  its 
true  value  cannot  complain  of  lack  of  eviduice 
of  value  before  the  court  which  on  ^e  ground 
that  there  had  been  a  sacrifice  of  m  ^operty 
set  aside  the  orAtx  fw,  and  sale  ot,  attadied 
goods.— Id. 

Evidence  as  to  conduct  of  a  sale  by  tiie  sher- 
iff of  attached  goods,  want  of  notices,  unopened, 
building,  only  one  outside  bidder,  an  unknown, 
held  to  show  such  an  abuse  of  the  process  (tf 
the  court  as  to  warrant  it  in  setting  aside  tba 
order  for  sale,  and  the  sale  thereunder,  at  least 
where  no  rights  of  third  persons  liave  inter- 
vened.—Id. 

ATTORNEY  AND  CLIENT. 

See  Affldavita.  1  5;  Insoranoe,  H  602.  670; 
New  TrialTi  89;  Trial,  H  m-188:  Teuna, 
I  22. 

I.  THE  OFFICE  OF  ATTOBHET. 

(B)  PrlTUovM,  Dtsabititlca,  mm€  UablU- 
Um. 

1 26  (Tenn.)  In  the  absence  of  any  special 

agreement,  the  expense  of  printing  the  briefta  on 
an  appeal  in  an  action  was  to  be  borne  by  the 
client,  and  ndt  by  the  attorneys.— Sanders  v. 
Riddick,  166  S.  W.  464. 

n.  RETAINER  AND  AUTHORTTT. 

181  CTenn.)  Attomevs  have  implied  power  to 
bare  biiefa  printed  at  the  en>eBse  of  th«r  client 
— Sandeia  v.  BIddlck.  1B6  S.  W.  481. 

IV.  COMPEMSATIOlfAND  UBN  OF 

ATTORNEY. 
(A)  Feea  aad  Other  Renraaerattoa. 

i  148  (Tenn.)  Under  agreement  to  pay  attoi^ 
ney  one-third  of  the  neonry  it  ondn  $12,000; 
otherwise  one-fourth,  attorn^  Mi  entitled  to 
one-third,  where  a  Judgment  tor  fllJtOO  was 
affirmed  after  interest  had  accmed,  ao  that  tha 
aggregate  sum  collected  exceeded  fl2,00(K— San- 
ders V.  Biddick,  166  S.  W.  464. 

Where  attorneys  contracted  to  accept  a.  sped- 
flad  share  erf  the  recovery  as  tbeir  fea,  vaiA 
was  to  include  services  in  the  Supreme  Court 
tttey  were  not  entitled  to  railway  fares  and  hotel 
bills  incurred  In  attending  the  appellate  courts. 
—Id. 

(B)  Llea. 

1 182  (Tex.OvJkpp.)  Wbere  an  aaalgnec  of  « 
note  as  collateral  for  a  debt  leas  than  the 

amount  thereof,  collected  the  full  amount  of 
the  note,  he  could  appropriate  the  excess  in  sat- 
isfactioa  of  his  Uen  as  an  attorney  for  profes- 


Digitized  by 


1213 


INDSZ-DIOEIST 


donal  seirlcet  rendered.— /TbomsoQ  t.  FlndUt- 
er  Hardware  Co.,  156  S.  W.  301. 

At  common  law  an  attomejr  haa  a  Uen  for 
the  amount  due  him  for  proiessional  aervlcea 
on  all  papen  and  money  beionglns  to  hia  di^t 
comlDg  into  his  poMeanon.  bat  hia  Uen  on  the 
papen  is  only  paedre  and  be  may  only  retain 
them  until  bis  claim  ia  paid^Id. 

An  attoiDCT  thoagb  bavios  a  Uen  on  money 
collected  by  bim  for  bis  client  for  services  ren- 
dered has  no  Uen  for  the  debt  in  the  hands  of 
tfae^ebtor  before  the  money  haa  been  coUected. 

AUTHORITY. 

Bee  Attorney  and  Caiettt,  ft  81;  Bankraptcy.  1 
aeO;  Banib  and  BuUhs,  |  86. 


AUTOMOBILES. 


See  Hnnidpal  Gorporatlona 
RaUroada,  H  817, 


421. 


827, 

BAIL 


706,  806,  821: 
Salee,  |i  416, 


n.  nr  oBncnTAx.  pROBBOurxoirs. 

143  (Tex.Or.App.)  BelattH-,  baving  gone  to 
deceased's  place  of  residence  to  make  trouble, 
and  baving  shot  deceased  intentionally,  and  not 
accidentally,  as  he  claimed,  was  not  entitled  to 
bail.— Ex  parte  Finney,  156  S.  W.  686. 

149  (Tex.Or.App.)  Where  a  baU  bond  In  a 
felony  case  was  taken  by  the  sheritF  daring  the 
term  of  court,  but  the  record  did  not  show  that 
the  court  fixed  the  amoant  of  baU,  as  required 
Iqr  Acts  80th  L«B.  &  71,  I  1,  or  orally  fixed  the 
amount  and  Instructed  the  sheriff  to  take  the 
bond,  a  forfdture  of  the  bond  would  not  be  set 
aside,  on  the  ground  that  it  was  a  nidUty.— 
Wiseman  v.  State,  166  S.  W.  688. 

164  (Tex.Cr.App.)  A  recognisance  ledtlng 
that  app-^llant  stood  charged  with  the  offense  <n 
knowincly  turning  stock  on  the  indoeed  landa 
of  another  without  his  consent,  but  not  showing 
that  be  bad  been  convicted  or  the  Judgment  as 
the  Btatate  requireB,waa  Insufilelent.— Thorn- 
ton T.  State,  156  S.  W.  210. 

1 74  (Tex.Cr.Aiq;>.)  Under  Acts  30th  lieg.  c 
19,  f  2,  providing  that  where  accused  in  cases 
of  felony  Is  on  bail  when  bis  trial  commence* 
it  shall  not  be  discharged  until  the  jury  retuma 
a  verdict,  the  sheriff  may  not  take  accused  Into 
custody  until  after  a  verdict  of  guilty,  and  ac- 
cused will  then  he  taken  into  custody  and  bis 
sureties  discharged  untU  a  new  trial  ia  award- 
ed and  accused  dladiarged  frcan  custodyunder 
the  bond.— Wiseman  t.  State,  U6  8.  W.  683. 

BAILMENT. 

Bee  Animals,  I  27;  Pledges. 

BANKRUPTCY. 

See   Aasignmenta  for   Benefit  of  Creditora; 
Champerty  and  Bfaintenance,  i  7. 

m.  ABBIOmgEKT,  APanwiBTBATIOlf, 
AHB  PIBTKtBPnOW  OP  BAKK. 
BVFT'B  EBTAT& 
(C)  Prefercmoe*  «Bd  Tr«as<«n  Bwak- 
Oltaev  Iifeaa. 

{161  (Mo.App.)  Where  a  transfer  by  a  bank- 
rupt more  tban  four  months  before  bankruptcy 
was  kept  secret  until  within  that  period,  it 
was  subject  to  be  declared  preferential  under 
Bankr.  Act.  |  3,  pars,  "a,"  "b,"  and  section  60. 

r.  "b."— QUI  v.  Ely-Norrls  Safe  Co..  1B6  S. 
811. 

S  t66  (Mo.App.)  It  would  be  presumed  that  a 
bankrupt  intended  that  a  bill  ox  sale  to  a  cred- 
itor shonld  operate  as  a  preference,  and  that  the 
creditor  had  knowledge  of  such  intent,  when 


such  was  the  inevitable  consequence  thereof.— 
OiU  T.  Ely-Norrls  Safe  Co..  iM  S.  W.  811. 

{  1 76  (Mo^pp.)  Where  a  banlirapt's  property 
at  a  fair  valuation  at  the  time  It  executed  a 
biU  of  sale  to  a  creditor  was  inauffldent  to  pay 
its  debts,  it  was  insolvent  withbi  Bankr.  Act. 


I. 


l^^^p^^.— OUl  V.  BSy-Noiris  Safe  Co.,  166 


§  184  (Mo.App.)  A  bUl  of  sale  of  a  bank- 
rnpt's  stock  in  trade,  which  was  in  fact  a  mort- 
gage and  kept  secret  for  nearly  five  monUis 
after  It  was  given,  Mtf  fraudulent,  both  in  fact 
and  under  the  state  law,  and  was  therefore  in- 
valid under  Bankr.  Act  1888,  f  67,  par.  "a."— 
GiU  V.  Bly-Norria  Safe  Co.,  1£6  S.  W.  811. 

<D)  A«alnUtrktloB  of  Bl«tM«. 

{219  (Ey.)  Under  the  bankruptcy  act  the 
trustee  acquires  the  title  of  the  bankrupt  to  bis 

Jiroperty  wherever  located,  and  the  court  having 
arfsdictlon  of  the  bankrupt  has  Jurisdiction  to 
order  a  sale  of  the  bankrupt's  real  estate,  though 
lying  In  another  diatrict  than  the  one  in  which  the 
proeeedtnge  were  tnatltuted.— Brown  v.  White, 
106  S.  W.  96. 

$265  (Ey.)  Where  a  deed  by  a  trustee  in 
bankruptcy  is  relied  on  In  an  action  against 
stranfeta,  preliminary  proof  of  the  trustee's  title 
and  hu  anthori^  to  make  the  sale  la  necessary. 
— Btwwii  r.  White.  156  8.  W.  96. 

(B)  Aetlona  by. or  Acslaat  Twateo. 

{  305  (Mo.App.)  In  an  action  by  a  bankrupt's 
trustee  against  a  mortgagee  creditor,  it  waa 
proper  for  the  court  to  render  Judgment  re- 
quiring the  creditor  to  pay  the  reasonable  val- 
ue of  property  taken  under  a  bill  of  sale,  which 
was  in  fact  a  mortgage.  Inatead  of  ddlverliu  the 
prtH>erty  to  the  trustee.^QIU  v.  Sly-Norri> 
Safe  Co.,  106  B.  W.  811. 

V.  BIGHTS.  KEMEDTEn,  AND  DI8- 
GHABOE  OF  BAHKBUFT. 

1435  (Tex.Civ.App.)  Where,  in  an  action  for 
dent  evidenced  by  notes  and  an  open  account, 
defendant  pleaded  a  discbarge  In  bankruptcy, 
plaintiff,  in  a  supplemental  petition,  c6ald  rep^ 
that  the  goods  had  been  purchased  by  fraud, 
and  that  toe  debt  was  therefore  not  discharged. 
—Cooper  Grocery  Co.  v.  Blame.  186  S.  W.  11D7. 

BANKS  AND  BANKING. 

See  Guaranty,  H  21,  38;   Insurance.  H  28S, 
332:  Becavers,  $i  134,  136,  130. 

X.  OOHTBOL  AHDBEOUUITIOH  tM 
GElTBBAIh 

13  (Ey.)  Though  organised  and  financed  by 
private  individuals  and  for  personal  gain,  banks 
are  in  a  sense  public  institutioQs,  and  for  that 
reason  are  subject  to  l^slatlve  regulation,  ex- 
amination, and  controL— <3artmell  v.  Commer- 
cial Bank  ft  Trust  Oo^  ISO  S.  W.  1048. 

n.  BAHKIHO  COBPOBATIOm  AHD 
A8SOGXATIOHB. 

(D)  Ofleeva  mnd  Avemta. 

§54  (Ky.)  The  vice  president  of  a  bank,  by 
virtue  of  his  office  alone,  is  not  charged  with 
the  duty  of  giving  notice  of  dishonor  of  pa- 
per, so  as  to  be  liable  to  the  bank  for  failure 
to  give  it ;  though  he  might  by  resolution  or 
custom  of  the  bank  be  charged  with  such  duty; 
or,  in  the  absence  of  such  duty,  might,  by  ac- 
tively preventing  the  giving  of  the  notice,  be 
liable  therefor.— First  Nat  Bank  v.  Blckel,  166 
S.  W.  856. 

It  being  usual  and  customary  for  the  cashiers 
of  banks  to  look  after  notices  of  dishonor  of 
paper,  such,  in  a  particular  case,  will.  In  the 
absence  of  anything  to  the  contrary,  be  pre- 
sumed to  have  been  the  cashier's  duty. — Id. 
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(SI)  Inaolrener  Knd  DlBBolatloM. 

1 63  (Ky.)  Laws  1912,  c  4,  relating  to  the  ex- 
amination and  lignidation  of  banks,  provides  an 
exclusive  remedy  for  their  liquidation  save  when 
the  bank  examiner  and  board  of  directors  refuse 
to  act,  coDBequently,  when  they  have  acted,  no 
receiver  should  be  appointed.— CartmeU  v.  Com- 
mercial Bank  &  Trust  Co.,  1S6  S.  W.  104& 
.171  (Ky.)  In  view  of  Ky.  St.  |  697,  a  bank- 
ing commissioner  need  not  under  Laws  1912,  c. 
4,  as  a  condition  precedent  to  the  liquidation  of 
the  affairs  of  an  insolvent  bank,  give  the  stock- 
holders opportunity  upon  notice  to  make  good 
the  impairment  of  the  .capitaL—CartmelT  v. 
Commercial  Bank  &  Trust  Co.,  156  S.  W.  1048. 

While  ordinarily  to  bind  a  corporation  a 
board  of  directors  most  act  as  sach,  yet  under 
Laws  1912,  c.  4,  S  18,  the  majority  of  the  direc- 
tors of  an  insolvent  bank  may  in  their  individ- 
ual capacity  place  it  in  the  hands  of  the  banking 
commiasioner  for  liquidation.— Id. 

Under  Laws  1912,  c.  4,  $  17,  authorizing  the 
banking  commissioner  to  engage  expert  assist- 
ants to  assist  him  in  the  liquidation  of  an  in- 
solvent bank,  he  may  engage  an  official  of  the 
insolvent  fnstltatlon  to  assist  him;  section 
7,  defining  the  qualifications  of  the  commission- 
er, deputy  commissioner,  and  examiners,  having 
no  application  to  such  assistants.— Id. 

The  fact  that  the  banking  commissoner  ex- 
ceeded bis  authority  in  retaining  an  officer  of 
the  insolvent  institution  to  assist  him  in  liquida- 
tion Is  no  ground  for  the  appointment  of  a  re- 
ceiver by  the  court,  bnt  is  at  most  merely 
ground  for  the  removal  of  such  officer.— Id. 

Being  subject  to  review  under  Laws  1912,  c. 
4,  S  17,  the  fact  that  expenses  will  necessarily 
be  incurred  by  the  banking  commissioner  in 
liquidating  the  affairs  of  an  insolvent  bank, 
which  he  has  already  begun  to  wind  up,  is  no 
ground  for  the  appomtment  of  a  receiver.— Id. 

177  (Ky.)  Receiver  of  an  insolvent  bank  ap- 
pointed under  Ky.  St  {  616.  held  to  have  the 
powers  of  receivers  generally  subject  to  the 
control  and  direction  of  the  court,  and  re- 
quired, except  in  cases  of  emetvency,  to  first  ob- 
tain ita  advice,  which  power  of  the  court  should 
not  be  exercised  arbitrarily  or  to  the  prejudice 
of  the  rights  of  other  parties.— Williams  v. 
Owensboro  Savings  Bank  &  Trust  Co.'s  Re- 
ceiver, 156  S.  W.  899. 

in.  FUNCTIONS  AMD  DBAUNOS. 

(A)  BmIeIkv  FmutehlacB  aad  Povr«n»  wd 
Their  Bxerelse  In  General. 

186  (Ey.)  Under  Ky.  St.  S  579,  authorizing 
banks  to  exercise  the  powers  necessary  to  a 
banking  business,  by  receiving  deposits  and  al- 
lowing interest  thereon,  etc.,  and  specifically  em- 
powering them  to  do  certain  things,  construed 
with  section  677,  permitting  bai^s  to  do  busi- 
ness upon  the  terms  prescribed  by  the  article, 
held,  that  a  bank  had  no  implied  power  to  se- 
cure the  payment  of  a  depositor  by  pledging  its 
assets.— Commercial  Bank  &  Trust  Co.  v.  Citi- 
xens'  Trnst  &  Guaranty  Go.  of  We«t  Virginia, 
166  S.  W.  160. 

(C>  Depoalta. 

I  1 19  (Ky.)  A  bank  deposit  creates  a  debt, 
the  promise  to  pay  which  by  the  bank  is  im- 
plied by  law.— Commerdal  Bank  &  Trust  Co.  t. 
Citizens'  Trust  &  Guaranty  Co.  of  West  Vit- 
ginia,  156  S.  W.  160. 

BENEFICIAL  ASSOCIATIONS. 

See  Exemptions,  |  60. 

i  20  (Tex.Civ.App.)  Under  a  general  denial  in 
an  action  for  injuries  alleged  to  have  been  re- 
ceived by  a  fall  during  plaintiff's  initiation, 
defendant  might  show  that  plaintiff's  Injury 
was  in  fact  caused  by  the  willful  act  of  a 
stranger,  or  by  a  spirit  of  malice. — Grand  Tem- 
ple and  Tabernacle  in  iState  of  Texas  of 
Knights  and  Daughters  of  Tabor  of  Internation- 
al Order  of  Twelve  v.  Johnson,  156  8.  W.  632. 


In  an  action  against  a  benefidal  aasociation 
for  injuries  alleged  to  have  been  recdved  during 
plaintiff's  initiation,  where  defendant  pleaded  a 
general  denial,  and  that  the  injury  waa  caused 
by  the  act  of  some  third  person  in  a  spirit  of 
play,  held  that,  on  evidence  that  the  Injury  was 
BO  caused,  defendant's  affirmative  chaiie  cover- 
ing Uat  theoiT  of  its  case  shotitd  hare  been  giv- 
en.—Id. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law.  i  398;  Evidence,  i|  161- 
187. 

BIDS. 

See  OontractSt  {  119;  Becelven,  |  180L 

BILL  OF  LADING. 

See  Carriers.  |t  60,  IfiS. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction.  S8  10,  12;  Aft- 
poid  and  Error,  204,  302.  1073:  Attor- 
ney and  Client.  S  182;  Itankruptcv.  |  435; 
Banks  and  Banking,  §  .54;  Carriers.  J  58; 
Continuance,  g,  29;  Estoppel,  f  52;  Evi- 
dence, S§  235.  265.  419.  423,  444.  445,  448: 
Forgery,  29,  39;  Frauds.  Statnte  of,  1 
13!);  Garnishment.  S§  41,  70.  114:  Ilustand 
and  Wife,  g|  S5.  156,  2.32;  Judfiment,  S  527: 
Partnership.  §  242;  Pledges;  Principal  and 
Agent,  109.  119,  148;  Principal  and  Sure- 
ty. g§  12G.  169.  1S2;  Set-Off  tad.  Counter- 
claim. 49,  50:  Vendor  utf^  Stevteaer,  H 
236,  265,  314,  337. 

a.   OOXBTBUOnOH  AXD  OPEKATIOir. 

I  121  (Tex.Civ.App.)  Where  a  surety  signed 
a  note  as  maker  under  an  agreement  that  he 
should  be  bound  only  on  condition  that  a  third 
person  signed  the  note  with  him,  and  the  third 
person  signed  his  name  on  the  back  of  the  note 
without  any  words  expressing  the  character  of 
liie  undertakiog,  and  the  two  made  no  contract 
between  themselves,  they  were  as  between  them- 
selves auretiea.— Brwin  v.  S.  I.  Du  Pont  De 
NemouTS  Powder  Co.,  168  S.  W,  1097. 

V.  RIGHTS  AND  LIABILITIES  ON  IH- 
DOBSEiaSNT  OR  TRANSFER. 

(A)  XndONenient   Before  Dell-verr  to  or 
TroBBfor  by  P»7««. 

1243  (Ky.)  A  resolution  of  the  directors  of 
a  company,  attached  to  Its  note,  on  the  back  of 
which  their  names  were  written,  that  they 
would  "sign  the  note  for  security  of  the  mon- 
ey" authorized  to  be  borrowed,  even  if  consid- 
ered as  part  of  the  indorsement,  does  not  sliow 
a  purpose  on  their  part  to  become  bound  in 
any  otiier  capacity  ttian  as  indorsers,  in  the  ab- 
sence of  which,  under  Negotiable  Instrument 
Act,  they  are  deemed  indorsers. — First  Nat 
Bank  v.  Bickel.  166  S.  W.  866. 

8  245  (Tex.CIv.App.)  One  who  signs  his  name 
on  the  back  of  a  note,  unaccompanied  by  any 
words  expressing  the  nature  of  his  undertaking, 
is  as  to  an  indorsee  before  maturity  for  value, 
and  without  notice,  a  sure^.— Brwin  v.  E.  I. 
Du  Pont  De  Nemours  Powder  Co.,  166  S.  W. 
1097. 

VL  PRESENTMENT,  DEBIAND,  NO- 
TICE,  AND  PROTEST. 

I  397  (Ky.)  Notice  of  dishonor  of  papers,  re- 
Quired  by  the  statute  to  be  given  indorsers.  to 
prevent  their  discharge  from  liability,  must  be 
given  an  indorser  of  a  note  held  by  a  bank, 
though  he  be  aiso  an  officer  of  tiie  bank,  he  not 
having  signed  as  such ;  except  that  the  bank 
officer,  whose  duty  it  is  to  give  the  notice,  would 
be  estopped  to  plead  want  of  notice  as  a  de- 
fense, were  he  an  indorser.— First  Nat  Bank 
T.  BIckel,  166  8.  W.  856. 
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Vn.  FATKEKT  AVJ>  DISOHABOE. 

1 430  (Mo.App.)  The  acceptance  of  a  reneval 
DOte,  to  amoant  to  a  payment  of  tbe  origioal, 
mast  be  taken  express^  aa  payment  by  agree- 
ment of  the  partieB.~Meredith  v.  Pemb^on, 
106  S.  W.  70. 

An  agreement  that  a  renewal  note  idiall  be 

gTen  and  accepted  In  payment  of  the  original 
valid,  thouffl  the  renewal  note  bears  no  ad- 
ditional security  for  the  payment  of  the  debt 
—Id. 

1440  (McApp.)  A  contract  of  indorsement  Is 
an  independent  contract,  by  which  the  maker  of 
the  note  is  not  bound,  and  the  only  cause  of  ac- 
tion an  indoraer  has  conies  only  from  his  pay- 
ment of  the  note;  and  where  the  note  is  paid 
by  the  maker  its  exttngniafament  as  to  the  rights 
(n-the  bolder  operates  to  dfacharge  tihe  indoner. 
-Meredith  t.  Funberton,  166  S.  W.  7a 

Vm.  AOTXOKS. 

{  475  (Tex.CiT.App.)  A  plea  of  non  est  factum 
in  an  action  on  a  note  denies  tbe  execution  of 
the  note  by  himself  or  by  anv  person  authorised 
to  ^n  or  execute  the  same  for  him.— Oonoor  t. 
UvaHe  Nat  Bank,  156  S.  W.  1092, 

I  519  (Aik.)  In  an  action  against  accommoda- 
tion indorsers,  evidence  held  insufficient  to  show 
that  plaintiff  agreed  to  also  indorse  and  become 
jointly  liable.— Leslie  v.  O'Neil,  156  S.  W.  1017. 

i  527  (Ark.)  Evidence  held  insufficient  to  show 
an  agreement  by  the  agent  of  tbe  payee  of  a 
note  to  set  olf  a  claim  owed  the  maker's  hus- 
band by  the  payee  against  the  amount  due  on 
the  note.— WilHams  v.  TJaell.  156  3.  W.  843. 

1 527  (Mo.App.)  Evidence  held  to  support  a 
finding  that  a  renewal  note  was  given  and  ac- 
cepted in  payment  of  tbe  original  note.— Mere- 
dith T.  Pemberton.  166  8.  tv;  TO. 

BOARDS. 

See  Schools  and  School  Districts,  }  13S. 

BONA  FIDE  PURCHASERS. 

Sec  Vendor  and  Parchaser,  ||  229-2S0,  887. 

BONDS. 

See  Appeal  and  Error,  ||  356,  460,  468,  1226; 
Ball;  Depositaries,  |  7;  Evidence,  (  332; 
limitation  of  Actions,  K  47,  199;  Mechanics' 
Liens,  I  315;  Principal  and  Agent,  I  177: 
Principal  and  Surety,  U  23,  100;  Vendor  and 
Parchaser,  f|  212.  229,  278. 

BOOKS. 

See  Witnesses,  |  265. 

BOUNDARIES. 

See  AdTeree  Possession,  {  14;  United  States, 
f  2. 

I.  DESOBIPTIOK. 

1 3  (Ky.)  Calls  in  a  deed  for  courses  and  dis- 
tances must  give  w^  to  calls  for  establiabed 
comers.— Brown  v.  White,  156  S.  W.  96. 

1 3  (Tex.Civ.App.)  Rules  relating  to  the  com- 

Earative  dignity  of  calls  are  designed  to  aid 
I  determining  which  calls  of  a  survey  were 
made  by  mistake,  but  the  rules  relating  to  ac- 
tual Bumya  are  freqnentb;  not  applicable  to 
oa<»  niTTeys,— OUbert  t.  Binberg.  l66  S.  W. 
507. 

{3  (Tex.Giv.App.)  Hie  beglnniDg  comer  of  a 
survey  la  not  usually  of  any  more  Importance 
in  determining  the  location  of  the  snrvey  than 
any  other  comer  therein.— Rosenthal  v.  Ban 
Co.,  1C6  S.  W.  613. 

i  3  (Tex.Civ.App.)  Course  and  distance  will 
control  natural  marks  or  boundaries,  if  it  ap- 
pears that  the  latter  were  inserted  by  mistake, 
or  were  laid  down  by  conjecture,  and  without 


regard  to  rale.— Oreabv  t.  Btereiuwi,  ISO  8.  W. 

1110. 

The  mle  that  in  the  iden^ficatloD  of  a  mr- 
vey  the  footsteps  of  the  surveyor  on  the  ground 
should  be  fcdlowed  by  whatever  rule  they  may 
be  traced  cannot  b«  applied,  nnless  the  survey 
and  the  footsteps  <MF  Uie  surveyor  are  actual^ 
found  and  identified. — Id, 

In  determining  the  relative  importance  of  lo- 
cative calls,  designations  for  adjacent  surveys 
are  artificial  objects  in  determtnios  the  bounda- 
ries  of  grants.— Id. 

The  beginning  comer  In  a  plat  or  certificate 
of  a  survey  is  of  no  higher  dignity  or  impor- 
tance than  any  other  corner  of  the  survey.- Id, 

f  6  (Tex.ClT.App.)  In  determining  the  location 
of  a  survey,  it  la  as  lawful  and  persuasive  to 
reverse  the  courses  as  to  follow  the  order  In 
the  certificate.— Crosby  t.  Stevenson.  166  S.  W. 
1110. 

n.  BVIDBWOB,  ASOEBTAIHMEHT,  AHD 
ESTABUSHMEHT. 

1 36  (Tex.CSv.App.)  In  determining  which  call 
in  the  field  notes  of  the  surv^  was  made  by 
mistake,  a  sketch  attached  to  the  field  notes  as 
well  as  the  field  notes  of  the  entire  block,  of 
which  the  sucvey,  by  description  and  Iqr  the 
sketch,  constitutes  a  part  may  be  consldmd. — 
Gilbert  v.  PInberg,  166  S.  W.  607. 

f37  (Tex.C^T.App.)  Evidence  in  trespass  to 
try  title  held  to  show  that  the  survey  in  con- 
troversy was  located  as  claimed  by  plaintiff, 
showing  that  the  first  call  of  the  field  notes 
"along  line  of  a  certain  survey  was  Inadvert- 
ent—Gilbert V.  Finberg,  156  S.  W.  507. 

1 37  Crex.CIv.App.)  In  trespass  to  try  title  to 
a  survey  of  school  lands,  evidence  held  Insuffi- 
cient to  establish  an  agreed  boundary.— Crosby 
V.  Stevenson,  156  S.  W.  1110, 

1 40  (Tex.Civ,App.)  Tbe  location  of  a  ^und- 
ary  held  for  the  Jury.— Rosenthal  v.  Sun  Co., 
156  S.  W.  513. 

Where  tbe  laying  ont  and  platting  of  lands 
into  subdivisions  is  one  piece  el  work,  but  there 
is  uncertainty  as  to  the  location,  the  question 
is  for  the  Jury.—Id. 

BREACH. 

See  Contracts,  H  275-284;  Covenants,  |  96. 

BRIEFS. 

See  Appeal  and  Error,  i|  743.  748.  767-773; 
Attorney  and  Client,  f|  26,  81. 

BROKERS. 

See  Anieal  and  Error,  |  1033;  Trespass  to  Try 
TitieTf  57;  Trial,  H  207,  262;  Witnesses,  B 
370,  406. 

IV.  OOKPENSATZOH  AMD  UEH. 

1 50  <Mo.App.)  Where  an  owner  contracted 
to  pay  a  commission  to  a  broker  for  the  sale 
of  his  land,  giving  at  tbe  same  time  an  option 
to  the  proposed  purchaser,  and  the  owner,  after 
the  expiration  of  the  option,  sold  to  tbe  pro- 
posed person  under  a  sabaeqnent  optloD.  which 
also  expired  before  sale,  the  broker,  if  the  pro- 
curing cause  of  the  sale,  could  recover  commla- 
sions.— Cole  v.  Crump,  156  S.  W.  769. 

Where  a  sale  is  actually  made  through  the 
owner  dosing  the  deal  with  tbe  customer  of  the 
broker,  the  broker  need  not,  to  recover,  show 
that  the  sale  was  completed  within  the  time 
fixed  in  the  contract  of  employment  or  in  an 
option  on  the  property,  provided  the  broker  in- 
itiated the  tranBactlon  of  purchase  within  the 
prescribed  time,  and  was  the  procuring  cause, 
-Id. 

I  52  (UaApp.)  A  broker,  in  order  to  recover 
commissions.  Is  not  bound  to  show  that  be  con- 
ducted the  negotiations  to  a  sueeessfal  end,  bat 
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it  is  inffident  that  he  has  found  and  introduced 
to  hia  principal  a  person  ready,  williDC,  and 
able  to  make  the  contract  on  terma  gatigtactory 
to  the  prineipaL— Bisham  t.  linTille,  1S6  8.  W. 
713. 

I  S3  (Ho.App.)  A  brolcer,  in  order  to  recorer 
«ommi88ioDB,  must  prove  that  he  waa  the  pro- 
curing cause  ot  the  exchange. — Bigham  t.  lAn- 
ville,  166  S.  W.  713. 

i  53  {Mo.App.)  A  broker  employed  to  sell  real 
estate  to  a  tolrd  person  baTing  an  option  to 
purchase  held  entitled  to  his  commission  on 
showing  that  he  waa  the  pTocurlng  cause  of  the 
sale.— Cole     Marler,  156  S.  W.  772. 

1 97  (Mo.App.)  Where  a  broker  was  employed 
to  sell  real  estate  to  a  third  person,  tor  whom 
be  obtained  an  option  to  purchase,  and  the  own- 
er after  the  expiration  of  that  option  and  of  a 
subsequent  option  sold  the  property  to  a  corpo- 
ration organised  by  the  third  person  who  prac- 
tically owned  all  of  the  stock,  the  jury  could 
find  that  the  sale  was  equivalent  to  a  sale  to 
the  third  person  so  that  the  broker  could  recov- 
er.—Cole  V.  Crump,  166  S.  W.  Tflft. 

{63  (I«x.Clv^pp.)  Services  of  brokers  in 
procuring  a  pnzcliuer  and  arranging  for  terms 
of  sale  agreed  to  by  the  owner,  who  refused  to 
sign  the  contract,  held  sufficient  to  entitle  the 
brokers  to  the  commission  agreed  to  be  paid, — 
Athena  v.  Hurlock,  156  &  W.  1145. 

V.  Aonom  ran  ooMPEiraATioir. 

1 82  (Tex.Civ.App.)  Under  the  general  denial 
In  an  action  for  broker's  commissions,  defendant 
could  show.  In  the  absence  of  express  objection, 
that  he  and  plaintiff  were  closely  related  so  as  to 
raise  the  presumption  that  plaintilTs  services 
were  gratuitous.— Carl  v.  Wolcott,  156  8.  W. 
334. 

S85  (Tex.Clv.App.)  Under  allegations  In  tiie 
answer  In  an  action  for  a  broker's  commissions, 
that,  if  plaintiff  was  instrumental  in  effecting 
the  sale,  nis  services  were  purely  voluntary  ana 
without  promise  of  compensation,  evidence  was 
admissible  that  plaintiff  and  defendant  were 
closely  related  so  aa  to  raise  the  Dresumption 
that  «ie  services  were  gratuitous.— Carl  v.  Wol- 
cott, 156  S.  W.  334. 

Where,  in  an  action  for  commissions  for  pro- 
coring  the  sale  of  realty,  there  waa  an  Issue 
whether  plaintiff  was  anthorlied  to  tell  and 
whether  toe  purchaser  closed  the  deal  through 
plaintiff,  a  copy  of  an  earnest  money  receipt 
given  by  defenaant's  agent  to  the  purchaser  was 
admissible  in  evidence  on  the  question  of  plain- 
tiffs authority,  though  not  signed  by  the  pur- 
chaser.—Id. 

1 86  (Tex.Civ.App.)  Evidence,  In  an  action  for 
commissions  for  procuring  a  purchaser  of  real- 
ty, hteld  not  to  show  an  implied  contract  to  pay 
conunisslons.— Carl  v.  Wolcott.  166  S.  W.  884. 

i  88  (Mo.App.)  In  an  action  by  brokers  to  re- 
cover commissions,  evidence  held  to  justify  sub- 
mission to  the  jury  of  the  question  whether 
tiiey  were  the  procuring  cause  of  the  exchange. 
— Bigham  v.  Linville,  U6  &  W.  713. 

{88  (Mo.App.)  An  instmctlon  in  an  action 
by  a  broker  for  commissions  held  erroneous  as 
tending  to  mislead  the  jury  to  believe  that  the 
sale  must  have  been  completed  within  the  time 
limit  of  an  option,  in  order  for  the  broker  to 
recover.— Cole  v.  Crump,  156  S.  W.  769. 

{88  (Tex.Civ.App,)  An  instruction,  in  a  bro- 
ker's action  for  commissions,  held  not  errone- 
ous as  conflicting  between  the  parts  rdatlng  to 
an  implied  promise  and  those  relating  to  an  ex- 
press promise.— Carl  v.  Wolcott,  156  8.  W.  334. 

VI.  RIGHTS,  POWERS,  AHP  T.TABTT.T- 
TIES  AS  TO  THIRD  FERSOITS. 

{  102  (Mo.App.)  A  buyer  of  real  estate  can- 
not recover  from  brokers  for  misrepresentations 
as  to  the  amount  of  their  commission  and  the 
lowest  price  the  seller  would  uke,  though  the 
brokers  by  Uw  misrepresentation  made  n  lugB 


profit  at  the  expense  of  tlieir  priodptl,  no  dan- 
ages  resulting  to  plaintiff. — Mcljeanan  t.  la- 
vestment  Excb.  Co.,  156  S.  W.  730. 

BUILDING  CONTRACTS. 

See  Contracts,  H  19»,  28*;  Principal  and  Snzo- 

ty,  {  100. 

BURGLARY. 

See  Criminal  l4w,_{{  200,  780,  781.  1168; 
Judgment,  {  761 ;  Witnesses,  {  360. 

I.  OFFEBSES  AMD  RESromiBZLlTT 


|4  fTex.Cr.Aiq?.)  A  jewelry  store,  a  portion 
of  which  waa  curtained  off  as  a  deeping  apart- 
ment, held  not  a  private  residence  within  the 
statute,  which  distingnlshes  t>etween  ordinai7 
burglary  and  the  offense  of  brealung  into  a  pri- 
vate residence.— Shomweber  v.  State,  156  S.  W. 
222. 

n.  PROSBOuTioy  awd  pumsMmaiT. 

{31  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary, evidence  of  the  general  manager  of  the 
company  whose  building  was  entered  and  of  em- 
ploy^ who  had  keys  thereto  that  defendant  did 
not  have  their  consent  to  enter  was  admissible. 
—Holmes  v.  State,  160  8.  W.  1172. 

{  33  (Tex.Cr,App.)  In  a  prosecution  for  bur- 
glary of  a  building  alleged  to  be  tbe  property  of 
one  H..  evidence  that  he  waa  tbe  general  man- 
ager of  a  coal  company  and  in  contiol  of  all 
its  property  was  admlSBiblo,— Holmes  v.  State, 
166  S.  W.  1172. 

{41  <Tex.Cr.App.)  In  a  prosecutioD  for  bur- 
glary, evidence  held  insufficient  to  support  the 
conviction.— Williams  v.  State,  166  S.  W.  93& 

{42  (Tex.Cr.App.)  White  the  possession  of 
goods  taken  from  a  burglarized  house  justifies 
conviction  for  burglary  where  accused  offers  no 
explanation,  proof  of  an  actual  breaking  is  es- 
sentiaL- Williams  v.  State,  156  S.  W.  938. 

8  46  (Tex.Cr.App.)  The  fact  that  an  employ^ 
who  fed  stock  from  a  warehouse  and  also  an- 
other employ^  carried  keys  thereto  did  not  raise 
the  issue  that  tbey  were  the  owners  <tf  ic  ao  aa 
to  require  instruction  thexeon^Holmes  t.  State, 
156  S.  W.  1172. 

BY-UWS. 

See  Inaurance,  {{  718,  720,  76S,  787. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Brror,  {{  877,  880;  Equity,  { 
39 ;  ENldence,  il  116,  271,  8^;  Insurance, 
fi{  179H.  228^;  Judgment,  |  261;  Trial, 
i  252. 

I.  BIGHT  OT  AOnOH  AlTD  DKFKMSBL 

{  24  (Ky.)  A  tender  in  court  by  a  widow,  su- 
ing an  administrator  and  heirs  to  set  aside  an 
antenuptial  agreement,  of  the  money  received 
by  the  widow  from  ttie  administrator  was  not 
necessary  to  enable  her  to  maintain  the  action, 
since  she  would  be  entitled  to  retain  such 
amount  in  any  event^BobinBOD  t.  BoUnson, 
156  S.  W.  90S. 

A  rule  requiring  a  payment  or  tender  into 
court  of  money  received  does  not  apply  when 
tbe  party  seeking  to  avoid  the  contract  is  In 
any  event  to  retain  the  amount  received.— Id. 

XZ.  PROOERDIKQS  AMD  RZXIEF. 

(99  frez.CnT.App.)  In  an  action  to  canod  a 
conveyance  on  the  ground  of  the  grantor's  in- 
sanity, the  court  may  grant  the  relief  sought  by 
requinng  the  payment  of  such  part  of  the  con- 
sideratioo,  if  any,  as  was  expended  for  nocet- 
saries  for  the  srantww— Hltdiall  t,  lamui,  166 
S.  W.  200. 

CARLISLE  TABLES. 

See  Tftutbn,  |  88& 
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CARMACK  AfMENDMENT. 

See  Carriers,  H  132,  180.  218.  405. 

CARNAL  INTERCOURSE. 

Sm  Abduction.  H  1.  IS- 

CARRIERS. 

See  Appeal  and  Error,  ||  173,  216,  lOfil,  1040, 
106(^-1002.  10S8;  AsBignments,  f  121;  Com- 
merce,  I  8;  Courts,  i  489;  Damages,  {{  185. 
208 ;  Evidence,  ji  235,  445 ;  Pleadins,  I  291 ; 
Trial,  H  Idl,  252.  256. 

I.  COHTROIi  AKD  BJEGITLATIOH  OF 
OOMMOK  OAKREEBS. 
(A)  In  Gettersl. 

I  16  (Tejc.Civ.App.)  A  railroad  company  Is  en- 
titled to  perpetually  enjoto  lunch  vendors  from 
going  upon  its  depot  platform  or  upon  its  right 
of  way  at,  or  adjacent  to,  its  passenger  station, 
M  well  as  from  going  upon  Its  passenger  coach- 
es, to  sell  articles  of  food.— Ft  Worth  &  D,  C. 
Ry.  Co.  V.  White,  168  S.  W.  24L 

(B)  Imtont«t«  M<  InlernAttoaal  Tvmb- 
portmtloB. 

126  (Tex.Oiv.App.)  Where  no  specific  rate 
from  point  of  origin  to  desdnatlon  of  a 
through  shipment  is  provided,  and  no  specific 
manner  of  constructing  the  combination  rate  for 
it  is  prescribed,  the  lowest  combination  of  rates 
applicable  over  the  route  Is  the  lawful  rate^ 
Pecofl  &  N.  T.  Ry.  CJo.  t.  Porter,  156  S.  W.  267. 

Where  a  commodity  rate  is  named  in  a  tariff 
on  a  commodity  and  between  specified  points, 
the  commodit?  rate  is  the  lawful  rate,  though 
a  dags  rate  oz  aome  combination  may  make  a 
lower  rate.— Id. 

II.  CARBIAOE  OF  GOODS. 

(B)  Bllla  of  LadlNK,  Shtpplnv  Reoelpts, 
■Jid  SpeelAl  Ooatrsetii. 

1 47  (Tez.OiT.App.)  A  carrier's  agent  at  a  sta- 
tion to  which  goods  frere  not  consigned  had  no 
authority  to  contract  to  stop  tiiem  at  hts  sta- 
tion ;  nor  had  an  agent  at  another  station  an- 
tbority  to  contract  to  reship  them  from  destina- 
tion to  his  station.— AnderBon  v.  St  Lonis,  B. 
ft  M.  Ry.  Co.,  156  S.  W.  358. 

{47  (Tex.CHv.App.)  A  station  agent  has  au- 
thority to  bind  the  carrier  by  a  contract  to  fur^ 
nisb  a  particular  kind  of  car  for  the  transpor- 
tation of  fowls.— Wells  Fargo  &  Co.  Elxpress  v. 
Henneeiy,  1S6  8.  W.  1158. 

An  instmction  that  a  local  express  agent  had 
no  authority  to  bind  the  company  by  a  contract 
to  furnish  a  special  car  was  properly  refused; 
the  agent  having  such  apparent  authority  with- 
out reference  to  the  carrier's  usual  course  of 
buriness  or  private  Instructlonc  to  its  employw- 
-Id. 

I  59  (Ark.)  Where  a  draft  with  bill  of  lading 
attached  was  indorsed  by  the  shipper  and  de- 
ported with  Interrenet  bank  for  credit,  the  bank 
De(»me  the  owner  of  Qie  draft  and  the  grain 
shipped  under  the  bill,  as  against  the  shipper's 
attaching  creditors,  in  the  absence  of  proof  that 
it  took  the  draft  for  collection  only.— Oox 
Wholesale  Oroceiy  Co.  v.  National  Bank  of 
Pittsburg,  Kan..  IM  B.  W.  187. 

(D)  TnuwportatlM  mmA  WUwwr  br 
CM>rl«v* 

i  91  (Tex.Civ.App.)  Where  a  terminal  carrier 
of  an  interstate  shipment,  through  a  mistake  as 
to  the  rate,  refused  to  deliver  the  goods  until 
an  excpsflive  rate  was  paid,  the  refusal  amount- 
ed to  a  conversion.— Pecos  ft  N.  T.  Ry.  Go.  r. 
Porter.  166  S.  W.  297. 

f  94  (Tex.CivjLpp.)  The  measure  of  damages 
for  the  conversion  by  a  carrier  of  household  and 


kltcben  furniture  is  actual  value,  and  It  is  not 
necessa^,  to  prove  v^ue.  to  first  prove  market 
value.— Pecos  ft  N.  T.  Ry.  Co,  v.  Porter,  156 
S.  W.  267. 

In  an  action  against  a  carrier  for  conversion 
of  freight,  based  on  a  refusal  to  deliver  without 
payment  of  excessive  charges,  evidence  that  the 
carrier  claimed  a  specified  sum  to  be  the  true 
rate  per  hundred  pounds  on  the  shipment  was 
admissible  to  show  what  rata  bad  been  demand- 
ed.-Id. 

1 97  (Tez.Civ.App.)  Where  a  carrier's  agent 
consented,  when  requested,  to  place  a  car  of 
perishable  fruit  in  position  for  unloading  and 
failed  to  do  so  and  the  fruit  decayed,  the  car- 
rier was  liable  for  bis  negligent  failure. — Tezas 
ft  P.  Ry.  Co.  V.  Payne,  156  S.  W.  1126. 

I  1 05  (Tez.Giv.App.)  A  carrier,  informed  by  a 
shipper  that  tents  were  intended  to  be  used 
during  aevere  weather  as  a  stable  for  the  pro- 
tection of  his  horses,  etc,  had  sufB<nent  notice 
to  render  it  liable  for  the  expenses  and  dam- 
ages which  might  result  by  reason  of  its  fail- 
ure to  deliver  them  within  a  reasonable  time. — 
Pecos  ft  N.  T.  By.  Oo.  v.  Maxwell,  166  S.  W. 
548. 

i  106  (Tez.CSv.App.)  Where  a  carrier  had  suf- 
ficient notice  that  tents  were  shipped  to  be 
used  as  8tal>le  for  the  protection  of  norses,  etc., 
during  severe  weather,  the  question  whether  the 
damases  claimed  to  have  resulted  from  failure 
to  deliver  in  a  reasonable  time  were  the  prox- 
imate result  of  such  breach,  or  were  within  the 
contemplation  of  the  parties  at  the  time  of 
making  the  contract,  was  for  the  jury. — Pecos 
ft  N.  T.  By.  Oo.  V.  MazweU,  156  S.  W.  64& 

(F)  of  ov  lajwrr  to  ChMtfa. 

S  132  (Tez.Giv.Appv)  The  Gannack  Amend- 
ment to  the  Interstate  Commerce  Act  re-estab- 
lished the  common'law  rule  that,  when  ^ight 
Is  delivered  to  a  carrier  in  good  condition  and 
reaches  its  destination  in  bad  condition,  the  pre- 
sumption of  negligence  arises  throwing  the  bur- 
den on  the  carrier  of  exonerating  itself  from 
liabUity.— Chicago,  B.  I.  ft  O.  By.  Co.  v.  Scott, 
158  S.  W.  294. 

(H)  LtmltatloB  of  Uafellltr* 

I  154  (Tez.Civ.App-j  Stipulations  In  a  con- 
tract of  shipment  limiting  the  carrier's  liability 
and  requiring  notice  as  a  condition  precedent  to 
an  action  AoM  to  be  disregarded,  where  the 
evidence  failed  to  show  that  there  was  any  re- 
duced rate  as  a  consideration  therefor.— Chica- 
go. R.  I.  ft  G.  By.  Co.  V.  Scott,  156  S.  W.  294. 

i  158  (Mo.App.)  Where  a  bill  of  lading  limit- 
ed the  carrier  s  liabiU^  in  case  of  loss  to  ten 
times  the  fre^ht,  tt  was  immaterial,  in  an  ac- 
tion on  the  contract  for  loss  of  goods,  that  prior 
to  its  execution  the  carrier's  agent  was  notified 
that  the  goods  were  worth  close  to  f5,000.— 
American  Silver  Mfg.  Co.  v.  Wabash  R.  Co., 
156  S.  W.  830. 

Where  freight  was  shipped  in  interstate  com- 
merce at  a  rate  granted  on  condition  that  the 
carrier's  liability  be  limited  to  ten  times  the 
freight,  such  limitation  was  valid  under  the  In- 
terstate Commerce  Act  and  its  amendments, 
and  in  the  absence  of  fraud  fixed  the  amotmt 
of  plaintiffs  recovery  in  an  action  on  the  con- 
tract for  loss  of  the  goods. — Id. 

1 159  (Tex.Civ.App.)  Where  a  carrier  prior  to 
the  institution  of  a  suit  for  damages  did  not 
refuse  payment  because  notice  was  not  given 
within  90  days,  as  required  by  the  contract  of 
shipment,  and  made  no  objection  to  the  form  or 
contents  of  a  notice  given  to  a  connecting  car^ 
rier,  it  waired  that  provision  ot  the  contract.— 
Chicago,  B.  L  ft  G.  By.  Co.  T.  Unger,  156  S. 
\V.  298. 
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(I)  Comneetlav  Canrlers. 

1 180  Crez.CiT.App.)  Under  the  Camack 
Amendment  of  the  Interstate  Commerce  Act,  a 
stipulation  of  a  contract  of  sbipmeot  requiring 
notice  in  vriting  of  any  damages  sustained 
held  Butficiently  complied  with  by  givine  notice 
to  a  connecting  carrier.— Ghicago,  R.  I.  ft  O. 
By.  Co.  V.  Linger.  196  B-  W.  208. 

in.  OABHXAOB  or  UTE  STOCK. 

S2I2  (Ky.)  Where  live  stock  was  consign^ 
by  the  shipper  to  his  own  order  and  injured  in 
transit,  and  the  shipper  refused  to  receive  the 
injured  Bnimals  from  the  carrier,  a  sale  there- 
of by  the  carrier  was  not  a  conversion.— CMn- 
cinnaH.  N.  O.  ft  T.  P.  Hy.  Co.  v.  Kankin,  156 
S.  W.  400. 

I  2 1 5  (Ky.)  A  carrier  of  live  stock  is  abso- 
lutely liable  for  injuries  unless  doe  to  act  of 
God  or  the  pnblic  enemy,  or  the  inherent  or 
proper  Tice  of  the  animals,  or  negligence  of  the 
shipper  or  his  agent — Cincinnati,  N.  O.  ft  T.  P. 
Ky.  Co.  T.  Kankin,  1S6  S.  W.  400. 

A  carrier  held  liaUe  for  injuries  to  stock  in 
transportation  resulting  from  a  wreck  caused 
without  negligence  on  the  part  of  the  carrier. 
—Id. 

I  215  (Ky.)  Where  a  shipper  of  horses  direct- 
ed the  carrier  to  place  the  car  at  the  freight 
bouse  and  agreed  to  take  charge  of  the  loading, 
he  adopted  the  facilities  at  the  freight  houee, 
and  the  carrier  was  not  liable  for  injury  to  a 
horse  unless,  by  ordinary  care,  It  could  have  so 
placed  the  car  as  to  enable  the  shipper  to  load 
the  horses  with  reasonable  safety.— Illinois 
Cent.  R.  Co.  v.  Edelen,  156  S.  W.  1029. 

1216  (Ky.)  Under  Interstate  Commerce  Act 
Feb.  4,  1887,  i  20,  as  amended  by  Act  Cong. 
Jane  29,  1906,  |  7,  a  carrier  in  the  transporta- 
tion of  animals  in  interstate  commerce  _  may 
make  a  reasonable  agreement  with  the  shipper 
Unating  the  carrier's  liability  to  a  specified  sum 
for  the  purpose  of  obtaining  the  lower  of  two 
or  more  rates  proportioned  to  the  amount  of 
the  risk.— Cincinnati,  N.  O.  &  T.  P.  Ky.  Co.  v. 
RanUn,  166  S.  W.  400. 

|2I8  (Ky.)  Under  rote  296  of  the  Interstate 
Commerce  Commission,  one  making  an  inter- 
state shipment  of  horses  under  bill  of  lading 
which  express^  limited  the  carrier's  liability  to 

J 75  per  head,  and  providing  for  increased 
reight  charges  in  case  of  increased  valuation, 
cannot  in  case  of  loss  recover  more  than  the 
amount  specified.— Cincinnati,  N.  O.  ft  T.  P. 
Ky.  Co.  V.  Dodd,  156  S.  W.  804. 
•  i  218  (Tex.Civ.App.)  Under  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act,  a 
carrier  of  live  stock  subject  to  exceptions  which 
would  relieve  it  of  liability  at  auninon  law  ia  an 
insurer,  and  cannot  by  contract  shift  its  liabili- 
ty in  connection  with  feeding  and  watering,  etc, 
to  the  shipper.— Chicago,  B.  L  ft  G.  Ry.  Co.  t. 
Scott,  156  S.  W.  294. 

1218  (Tex.Civ.App.)  A  provision  of  a  con- 
tract for  the  shipment  of  cattle  that  the  shipper 
assumed  all  risks  and  expense  in  connection 
with  feeding  and  watering  the  cattle  was  void 
under  the  Carmack  Amendment  to  the  Inter- 
state Commerce  Act.— Chicago,  B.  I.  ft  G.  By. 
Co.  V.  IJnger,  156  S.  W.  298. 

A  provision  of  a  contract  for  the  shipment  of 
cattle  that  the  shipper  assumed  the  risk  and  ex- 
pense in  connection  with  unloading,  feeding,  and 
watering  the  cattle  was  waived,  where  the  car- 
rier's yardman  undertook  to  perform  the  duty 
imposed  thereby  on  the  shipper.— Id. 

1 227  (Ky.)  Plaintiff  having  alleged  that  the 
injured  stock  was  sold  by  defendant  without 
right,  defendant  held  entitled  to  prove  tender 
of  the  injured  animals  and  refusal  thereof  be- 
fore defendant  sold  them,  without  special  plead- 
ing.—Cincinnati.  N.  O.  &  T.  P.  Ry.  Co.  T.  Bank- 
in,  156  S.  W.  400. 

S229  (Ky.)  Where  animals  shipped  under  a 
contract  Uiaiting  the  carrier's  liability  to  $76 


a  head  were  killed  or  ii^ured,  and  the  injmed 
animals  were  refused  by  the  consignee,  the  car- 
rier was  liable  (or  at  least  f75  a  head,  and,  if 
the  injured  animals  were  sold  for  more,  it  was 
liable  for  the  amount  actually  rec^ved,  less 
the  cost  of  their  keen  and  expense  of  sale- 
Cincinnati,  N.  O.  ft  T.  P.  By.  Co.  t.  BnnUn, 
1D6  S.  W.  400. 

IV.  CARBIAOE  OF  PASSEHOEKS. 
{A)  Kelatlan  Betwe«m  Canter  mm*  Pu- 

{  239  (Tex.Civ.App.)  A  person  who  iMnrded  a 

train  intending  to  pay  his  fare  when  demanded 
by  the  person  entitled  to  receive  it,  and  whu 
would  have  paid  it  upon  such  demand  to  tlie 
conductor,  was  a  "paraenger,"  and  not  a  "tres- 
passer," although  he  had  already  delivered  a  sum 
equivalent  to  his  fare  to  the  porter,  who  had  no 
authority  to  collect  fares.— Sfissouri,  K.  ft  T. 
By.  Co.  of  Texas  v.  Brown,  156  8.  W.  519. 

(O  Pcrfsnwnoe  of  Contrmet  mt  Tr«»»j«r 

S  277  (Tex.CSv.App.)  The  damages  sustained 
by  a  passenger  compelled  to  walk  back  because 
of  the  failure  of  the  carrier's  agent  to  sell  liim 
a  projter  ticket  are  not  recoverable  because  too 
remote.— Texas  ft  N.  O.  R-  Co.  t.  Wiuins,  Ifitt 
S.  W.  1131. 

(D)  Penonal  Inlariea. 

{  288  (Tex.Civ.App.)  The  high  d^ree  of  care 
which  a  carrier  owes  to  its  passengera  does  not 
appl^  in  the  making  of  a  contract  of  carriage, 
and  in  the  making  of  a  contract  by  a  sale  of  a 
ticket  the  carrier  is  held  to  the  exercise  of  ordi- 
nary care  only.— Texas  ft  N.  O.  B.  Co.  v.  Wig- 
gins, 166  S.  W.  1131. 

i  307  (Ark.)  A  carrier  cannot  defeat  a  recov- 
ery of  damages  by  a  passenger  bj  showing  the 
use  of  a  pass  at  the  time  of  the  injury,  thongh 
the  acceptance  of  the  pass  was  on  condition 
that  all  claims  for  damues  ahonld  be  waived.— 
Memphis.  D.  ft  G.  bTG).  v.  Sted«  156  S.  W. 
182. 

{318  (Atk.)  In  an  action  for  injuries  to  a 
psissenger  on  a  mixed  train  canaed  bj  cart  bade- 

ing  against  the  coach  standing  at  a  stati<»i,  evi- 
dence Aeld  to  support  a  finding  of  negligence  of 
the  trainmen  In  operating  the  cars.— Mem^ds. 
D.  ft  G.  B.  Go.  V.  Steel.  166  S.  W.  182. 

S3I8  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  damages  for  injuries  to  a  female 
plaintifE,  evidence  held  sufficient  to  support  a 
verdict  for  plaintiff.— Houston  ft  T.  C.  By.  Co. 
V.  Fox,  156  S.  W.  922. 

1321  (Tez.Civ.App.)  Where  plaintiff  claimed 
that  she  was  caused  to  alight  at  the  wrong  sta- 
tion by  the  miscalling  thereof,  defendant  held 
entitled  to  a  charge  that  if  the  station  was  cor- 
rectly callad,  and  plaintlfT  alii^ted  without  the 
knowledge  of  the  condnctor,  and  the  brakeman 
who  assisted  her  off  did  not  know  she  was 
alighting  at  the  wrong  station,  they  should  find 
for  defendant— St.  Louis  SouUiwestem  Ry.  Co. 
of  Texas  v.  Stone-De  Lane,  156  S.  W.  906. 

(F)  B]J««tloii  ot  Paaaensera  and  Intr«d«n. 

S383  (Tex.CSv.App.)  In  an  action  for  the 
death  of  a  person  thrown  off  a  railroad  train 
by  a  porter,  evidence  kM  aofficient  to  make  a 
question  for  the  jury  as  to  whether  deceased 
was  a  pasaenger  or  a  treapaner.— Miaaouri,  K. 
ft  T.  By.  Co.  of  Xexas  t.  Brown,  166  S.  W.  911). 

(G)  Fa«a«nsertf  IBSeeta* 

f  40S  Crex.Civ.App.)  An  interstate  carrier  is- 
suing a  baggage  check  which  limits  the  value 
thereof  as  declared  by  its  rules  promulgated  by 
the  Interstate  Commerce  Commission,  in  ac- 
cordance wtih  the  (3armack  Amendment,  there- 
by limits  its  liability,  and  the  mere  fact  that 
the  passenger's  trunk  was  actually  received  and 
delivered  to  him  does  not  make  the  contract  fur 
transportation  and  delivery  any  the  less  an  in- 
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tentate  traDBaction.~-MiB«>ari,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Hailey,  156  S.  W.  1119, 

{  408  (Tex.CiT.App.)  The  measure  of  damages 
for  the  lots  of  bais>Kei  CMuistiug  of  wearuig 
apparel,  Is  Uie  value  tnereof  at  the  time  of  the 
loss,  determined  by  oonoiderii^  the  cost  of  the 
articles,  the  extent  of  their  nse,  and  their  con- 
dition at  the  time  of  the  loss.— Missonri,  K.  & 
T.  By.  Co.  of  Ttoxas  t.  Hailey,  166  S.  W.  1119. 

A  carrier  sued  for  loss  of  baggas*  oonsiBtiDg 
of  wearing  apparel  of  a  passenger  may  not 
prove  that  the  articles  had  a  marl^et  value  as 
seoondband  articles  and  prove  secoodband  val- 
ue.—Id. 

A  carrier  sned  for  the  Um  of  baggage  consist- 
ing of  wearing  apparel  of  a  passenger  may  not 
show  that  the  passenger  was  a  gambler  and  had 
in  bis  trunk  in  addition  to  the  wearing  anwrel 
a  complete  gambler's  outfit.— Id. 

CARRYINa  WEAPONS. 

See  Weapons.  |  9. 

CERTIFICATE 

See  Acknowledgment,  |  87:  Appwl  and  Brror. 
i  1127;  Boundaries,  H  8,  6;  Wills.  {  246. 

CHALLENGE 

See  Jnrr.  1  U8. 

CHAMPERTY  AND  MAINTENANCE 

I  7  (Ky.)  A  sale  of  land  by  a  trustee  In  bank- 
ruptcy is  a  judicial  sale  and  is  valid,  though  the 
Und  be  adversely  held.— Brown  v.  White,  IBS 
S  W  96. 

To  sostain  a  plea  of  champerty,  actual  pos- 
session Is  essential,  mere  claun  under  ndor  of 
title  being  insufficient.— Id. 

CHANCERY. 

See  Eanlty. 

CHANGE  OF  VENUE 

See  Venue,  I  77. 

CHARGE 

See  Carriers,  |  26. 

To  jury,  see  Criminal  Law,  H  761-829;  Trial, 
H  1^296. 

CHATTEL  MORTGAGES. 

See  Ihtoppel,  |  68;  Judgment,  |  627. 

I.  BJBQUIBITES  AHB  VAI.IDITT. 
(B)  Form  and  Comtents   of  InatrmmcBts. 

147  (Tei.Civ.App.)  As  against  third  persons 
a  cbattel  mortgage  must  point  out  the  subject- 
matter,  so  that  a  third  person  may  identify  the 

{iroperty  by  the  aid  of  such  inquiries  as  the 
nstniment  Itself  suggests.- Pitluk  ft  Meyer  v. 
Butler.  156  S.  W.  1136. 

1 49  (Tex.Civ.App.)  Description  of  property 
in  chattel  mortgage  as  "one  black  mare  mule 
cdt  eight  months  old"  held  sufficient  to  chaise 
a  purchaser  from  the  mortgagor  with  notice, 
and  hence  the  purchaser  took  subject  to  the 
mortgage.— Pitiuk  ft  Meyer  v.  Butler,  156  S.  W. 
1136. 

m.  COH8TBU0TIOH  AHD  OFERA- 
TIOH. 
(D)  U«m  nn«  Priority. 

i  150  (Tex.Civ.App.)  Under  Rev.  St  1895, 
art.  'SS2o,  declaring  that  every  chattel  mortgage 
not  forthwith  recorded  sliall  be  void  as  to  any 
subsequent  purchaser,  the  recordation  of  a  cbat- 
tel mortgage  a^  required  by  law  is  constructive 
notice  to  all  parties  sidMegoently  dealing  with 


Ae  proper^.— American  ^pe  Founder  Go.  v. 
First  Nat  Bank,  166  S.  W.  300. 

ZV.  BXOBTB  AND  LIABUJTIEl  OF 

1 176  CI^Giv.App.)  Evidence  of  the  neces- 
sity for  a  subsequent  retaking  from  a  buyer  of 
mortgaged  property  at  mort^igee's  sale,  in  or- 
der  to  protect  the  property,  is  not  admissible  in 
an  action  for  conversion  based  upon  the  oririnal 
taking  by  the  mortgagee.— Dobbs  v.  WhiUdd, 
fs.  W. 


156 


lloa 


Tin.  FATBCEHT  OK  PEKFOBMAHOB 
OF  OONDITION,  RELEASE,  AMD 
SATISFACTION. 

§235  (Tex.Civ.App.)  A  chattel  mortgage  be- 
ing but  an  incident  of  the  debt,  the  payment  of 
the  debt  for  which  it  was  given  extinguishes  the 
mortgage.— American  Type  Founder  Co.  v.  First 
Nat.  Banl(.  156  S.  W.  300. 

i  241  (Tex.Civ.App.>  Where  the  buyer  of  pei^ 
sonal  property  gives  a  cbattd  mortgage  for  the 
price,  the  giving  of  another  mortgage  to  secure 
the  identical  debt,  coupled  with  the  execution  of 
new  notes  and  the  cancellation  of  the  old,  does 
not  discharge  the  original  chattel  mortage, 
where  the  only  coiuideration  was  an  extension 
of  time.— American  Type  Foonder  Go.  t.  First 
Nat  Bank.  1S6  S.  W.  SCO. 

nc  FOBSOIASUBB. 

I  278  (Ey.)  Evidence  in  an  action  to  foreclose 
a  chattel  mortgage  on  a  mill,  held  sufficient  to 
show  that  plaintiff,  in  a  previous  litigation  be- 
tween the  parties,  had  testified  that  the  mort- 
gan  debt  was  satisfied.— Carter  v.  Jordon,  ISO 
STw.  1066. 

1278  (Tex.Civ.App.)  In  an  action  to  fore- 
close a  cbattel  mortgage  on  a  mule  colt,  evi- 
dence held  to  show  conclusively  that  the  colt 
purdiased  by  defendants  from  the  mortgagor 
was  the  same  <me  described  in  the  mortgage.— 
Pitiuk  &  Meyer  v.  Botler.  156  S.  W.  1136. 

CIRCUMSTANTIAL  EVIDENCE 

See  Criminal  Law.  1  652. 

CITIZENS. 

See  Removal  of  Causes,  |  26. 

CLAIMS. 

See  Executors  and  Administrators,  H  221-256. 

CLERKS  OF  COURTS. 

{ 7 1  {Tex.Cr.App.)  Clerks  of  the  court  who 
fail  to  make  out  a  list  of  all  criminal  cases  ap- 

gealed  in  accordance  with  White's  Ann.  Code 
Ir.  Proc.  art  £^  may  be  cited  to  show  cause 
for  their  failure,  and  in  the  absence  of  excuse 
will  be  punished.- Francis  v.  SUte,  156  S.  W. 
1167. 

CLUBS. 

See  Intoxicating  Liquors,  |  50. 

COLLATERAL  ATTACK. 

See  Judgment  I  476. 

COMMERCE 

See  EMdence,  S  341. 

I.  FOWEK  TO  BEOTTUkTE  IN  GEN. 
EBAI- 

1 8  (Mo.App.)  Ehctpnt  of  a  carrier's  liability 
for  loss  of  an  inteivtate  sbipinent  of  goods  is 
governed  by  the  federal  Interstate  Commerce 
Act  and  its  amendments,  including  Act  June  28, 
1906,  and  the  dedslons  of  the  Supreme  Court 
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eonstrniiiff  the  aame,  Independent  of  state  lav*. 
—American  SUw  Mfl*  Oo.  T.  Wabash  B.  Go^ 

156  8.  W.  83a 

18  frez.Cir.App.)  Bmployer'a  Liability  Act 
1909  u  not  an  UTalld  interference  with  foter^ 
state  commerce,  bat  is  inoperatire  so  far  as  it  af- 
fects interstate  commerce  while  the  federal  stat- 
ata  remains  In  force.— Houston  A  T.  O.  B.  Co. 
T.  Bright,  1B6  8.  W.  804. 

1 8  (Tez.CiT.App.)  The  laws  of  Congress  reg- 
olatine  interstate  commerce,  and  the  construc- 
tion placed  thereon  by  the  federal  courts,  are 
exclusive,  and  conflicting  state  regnlattons  most 
give  way.—MiBsouri,  K.  &  T.  By.  Oo.  of  Texas 
T.  Hailsy,  150  8.  W.  lUO. 

n.  BUBnOTS  OF  BEOVXATIOH. 

140  (Ky.)  Acta  1012.  c  146,  declaring  it  un- 
lawful to  purchase  and  procure  for  another  in- 
toxicating liquors,  either  as  agent  of  the  buyer 
or  seller,  can  have  no  application  to  an  Inteiv 
state  commerce  transacttpn.— Martin  T.  Com- 
monwealth, 156  8.  W.  870. 

Where  A.,  member  of  a  club,  directo  man- 
agar  thereof,  to  purchase  for  him  In  a  foreign 
stata  a  case  of  beer,  giving  him  the  money 
therefor,  and  to  have  it  ordered  in  the  name  of, 
and  shipped  to,  the  club,  and  M.,  as  such  man- 
acer,  nieeivee  it  it  is  the  property  of  X.,  and 
H.'s  possession  is  that  of  X.  and,  the  porcbase 
being  Interstate  commerce  as  to  X.,  it  is  tlie 
same  as  to  M.— Id. 

1 40  frez.Oiv.App.)  A  foreign  corporation  em- 
ploying traveling  agenta  in  the  state  to  solicit 
ocdeis  for  merchandise,  and  Bhi[q>ing  to  the 
atate  merchandise  to  fill  tba  orders.  Is  engaged 
fn  Intentate  commerce,  and  Is  not  within  Bev. 
dr.  St.  1011,  arts.  1314,  1318,  requiring  for- 
eign corporations  to  obtain  a  permit  to  transact 
bdsiness  in  the  state.— E;rwin  v.  B.  I.  Du  Pont 
De  Nwnoan  Powder  Oo^  166  S-  W.  1097. 

m.  MBAHS  AHB  METHODS  OF  BEG- 
VZiATIOir. 

I  58  frez.Oiv.App.)  The  Employer's  Liability 
Act,  providing,  among  other  things,  that  the 
oontriButory  negligence  of  a  railroad  employfi 
shall  only  diminish  the  amount  of  recovery  ap- 
portionate  to  the  employe's  negl^ence,  held  not 
Invalid,  as  obnozlons  to  the  commerce  clause  of 
the  federal  Oonstitution,  because  it  does  not 
limit  Ito  application  to  intrastate  commerce.— 
Texas  &  N.  O.  By.  Od.  t.  Terliea.  160  S.  W. 
8T8. 

IV.  DfTBRSTATB   OOIOCBBOE  OOM- 
MUSEOH. 

1 88  JTex>OlT.App.)  A  decirion  of  Oie  Intet- 
^te  Commerce  Commission  fixing  the  rate  for 
aM  interstate  shipment  is  res  judicata  as  be- 
tween the  shipper  and  the  carrier  appearing  be- 
fore the  commission,  and  is  conclusive  in  an  ac- 
tion against  the  carrier  for  conversion,  based  on 
its  refusal  to  deliver  without  the  payment  of 
excessive  freight  charges.- Pecos  ft  N.  T.  By. 
Oa.  r.  Porter,  166  &  W.  267. 

COMMERCIAL  PAPER. 

Sm  ran*  and  Notes. 

COMMISSION. 

See  Animals,  |  86;  Gommerce,  |  88;  Ofilcen^ 

*  ^  COMMISSIONERS. 

Sea  Banks  and  Banking,  |  71 ;  Hi^wayi^  |  60: 

COMMISSIONS. 

See  Brokers,  H  60-8& 

COMMON  LANDS. 

See  Yendor  and  Pnzehaser,  |  814 


COMMON  UW. 

See  Assault  and  Battery,  {  57 ;  Attorney  and 
Client,  {  182 ;  Landlord  and  Tenant,  f  124. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  H  200,  262. 

COMPENSATION. 

See  Attorney  and  Client,  SI  148,  182;  Bro- 
kers, fl  50-88;  Eminent  Domain,  91  70.  106; 
Schools  and  School  IMstricts,  |  136;  Shei^ 
UEs  and  Ooaatablea,  H  S^,  74. 

COMPETENCY. 

See  BMdence,  H  155.  G36;  Juiy.  1 103;  Wit- 
nesses, ft  48-219. 

COMPETITION. 

See  Trade-Marks  and  Trade-Namea,  ft  67-71. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Descent  and  Distribntion,  {  82. 

1 5  (Mo.App.)  A  check  sent  a  prindpat  by  Us 
brokers  as  the  balance  due  on  the  account  be- 
tween them  not  being  sent  in  a  way  to  indicate 
it  was  offered  in  settlement  of  any  damages  ac- 
cruing to  him  because  of  thdr  failure  to  obey 
an  order  to  sell,  his  accepting  and  caahlu  it  is 
not  conclusive  of  such  a  settlement. — ^McCime 
7.  Houston,  156  S.  W.  90. 

SB  (Tex.C3v.A];v.)  Where  a  certain  sum  is 
due,  a  release  upon  payment  of  a  part  Is  with- 
out consideration;  but,  if  there  be  a  bona  fide 
dispnte  as  to  the  amount  due,  payment  of  a 
part  may  be  a  satisfaction  of  the  entire  claim, 
—Bergman  Prodnce  Co.  v.  Brown,  JS6  S.  W. 
1102. 

A  dispute  with  the  creditor's  agent  as  to  the 
amount  doe  and  the  sending  of  a  check  to  the 
creditor,  without  notice  of  sndi  dispate.  keU 
not  sufficient  consideration  to  support  a  settle- 
ment, though  the  check  stated  Uiat  It  was  in 
full  payment  and  was  accepted  by  the  creditor. 
—Id. 

1 23  Crex.Civ.App.)  One  claiming  tliat  the 
insmient  of  less  uian  the  sum  due  is  an  ac- 
cord and  satisfaetioD  has  the  harden  ctf  shoving 
that  there  was  a  bona  fide  controversy  or  dis- 
pute.—Bergman  Produce  Go.  t.  Brown.  156  S. 
W.  U02. 

CONCLUSION. 

See  Pleading,  |  8;  Trial,  H  386.  304. 

CONCLUSIVENESS. 

See  Jadgment,  ||  660-751. 

CONDEMNATION. 

Sea  Bknlnent  Domain. 

CONDITIONS. 

See  Banks  and  Banking,  |  71;  Vendor  and 
Purdiaser,  {  76. 

CONFESSION. 

See  Oriminal  I«w.  H  B18-«36. 

CONFLICT  OF  LAWS. 


See  I: 
phones. 


Bsnrance. 
ses,  |27. 


I  712;  Telegraptas  and  Tde- 


CONNECTING  CARRIERS. 

See  Oavrfsn,  |  18a 
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CONSENT. 

Sm  Imtceaj,  |  62. 

CONSIDERATION. 

See  Carrien.  J  IM;  Oompromiae  OBd  Settle- 
ment, I  6:  Gontcscts,  i  M;  Fraudulent  Con- 
Teyancea,  |  96;  Indemnity,  {  8;  Beleaae,  | 

CONSPIRACY. 

8m  Criminal  Law,  {  423. 

CONSTITUTIONAL  LAW. 

Sm  OorporatioD^  |  09 ;  Emlnoit  Domain,  I  2 ; 
Intoxlcatins  Liquoza,  {  109 ;  Licenses,  |  7 ; 
Schools  and  School  Districts,  |  106 ;  States, 

)i  1%  28^;  Tn^M^f'aninrn^Nameal 

n.  OOIWTRPOTIOW.  OPERATION, 
AITD  EICPORCElflEHT  OF  OOK- 
8TITUTXOHAI.  rBOTIBIOKS. 

1 13  (E>.)  The  court  In  arrivinx  at  a  proper 
eonstnictlon  oi  a  seeti<m  of  Uw  CSonatftution 
must  consider  the  reason  for  and  ttie  jrarpoM 
of  its  adoption.— Rhea  t.  Newman,  UMT  S.  W. 

164. 

I  15  (Kt.)  The  court  in  construing  a  section 
of  the  Cfonstitntion  may  condder  other  pro- 
visions bearing  directly  or  indirectly  on  the  qUM- 
tion.— Rhea  t.  Newman,  1S6  3.  W.  154. 

i  26  (Ky.)  The  state  Constitution  is  not  a 
grant  of  legislative  powers,  and  the  Legislature 
has  all  power  nnless  restncted  by  the  Consti- 
tntion.— Rhea  t.  Newman,  156  S.  W.  1B4. 

1 26  (Tex.)  The  state  Legislature  has  all  gov- 
emmental  powers  residing  In  the  people,  ex- 
cept as  limited  by  the  state  and  federal  Con- 
stitution.—Conley  Daughters  of  the  Republic, 
156  S.  W.  197. 

i42  (Ky.)  Where  a  constitutional  statute  re- 
rM  tlie  State  Treasurer  to  perform  an  act, 
wblch  ordinarily  would  be  within  his  duty,  bat 
which  In  tbe  particular  instance  In  hU  opinion 
inrolvee  a  violation  of  the  Constitution,  he  is 
entitled  to  refuse  performance  so  as  to  test  the 
question.— Rhea  v.  Newman.  156  8.  W.  154. 

{  42  (Mo.)  Defendant,  coovicted  of  the  offense 
dealt  with  in  Rev.  St  1909,  M  4829-^833,  in- 
clusive, providing  for  the  re^stratlon  of  bot- 
tles by  manufacturers,  bottlers,  etc.,  of  soda  and 
mineral  water,  but  against  whom  no  ManOi 
warrant  was  issued,  as  authorized  by  Hction 
483.?,  held  in  a  position  to  question  the  consti- 
tutionality of  the  sections,  except  section 
—State  T.  Bsskowitis.  156  8.  W.  945. 

1 48  (tlo.\  In  determining  whether  a  statute 
is  coostitntional.  the  courts  should  prMume  In 
favor  of  its  validity  and  resolve  all  reasonable 
doubU  In  its  favor.— State  t.  Baskowlts,  156 
S.  W.  94S. 

m.  pisTBiBPTiOH  or  OOVBBir. 

MEITTAX.  FOWSBS  AHD 

FmronoHS. 

(B)  Jadlelal  Powcfb  and  PimeiloBs. 

1 70  (Ky.)  The  court  in  determining  the  va- 
lidity of  a  statute  will  not  inquire  into  its  wis- 
dom, but  will  only  consider  the  power  of  tbe 
Ijegislature  to  adopt  it— Bhea  t.  Newman,  156 
S.  W.  154. 

V.  FEBSOHAX..  OXm.,  AKB  POUTX- 
OAI.  BIGHTS. 

888  (Tex.Cr.App.)  An  ordinance  prohibidog 
the  peddling  of  any  merchandlM  In  a  public 
square  or  in  any  city  strMt,  not  probibltiiig  any 
one  from  foUowii^  ttie  bnriness  of  pewUng. 
wu  not  invalid  as  ad  Invasion  of  the  personal 


right  to  follow  a  business  or  vocation.— Bx 
parte  Hogg,  156  8.  W.  081. 

VI.  VESTED  BIOHTS. 

1 101  (Ho.)  Aa  it  would  deprive  tbe  state  vf 
its  essential  functions  as  a  sovereign  power  as 
declared  by  Const  art  2  §  4,  a  railroad  com- 
pany cannot  acqnire  by  contract  or  prescriptton 
tbe  right  to  mauktaln  a  solid  roadbed  whicn  ob- 
■tmcts  the  flow  of  snrtaee  water  thereby  over- 
flowing adjacent  property.^Tranbarger  v.  OU- 
eago  ft  A.  R.  Co.,  166  S.  W.  694. 

vn.  oBLioATioir  or  ooimuum. 

(B>  Contnats  of  Btrnt^m  mmA  HmaMtsl- 
Itlea. 

1 121  (Ark.)  A  statute  which  atwogatea  a  con- 
tract by  the  state  with  a  contractor  for  tbe 
construction  of  a  capitol  building  on  groun(to 
of  the  state  does  not  impair  tbe  oblintion  of 
the  contract— Caldwell  v.  Donagfaey.  166  S,  W. 
839. 

S  133  (Mo.)  Act  March  14,  1907  (Laws  1907, 
p.  169),  requiring  railroad  companiee  to  main- 
tain conduits  and  drains  for  tbe  carrying  off  of 
surface  water  obetructed  by  their  roadbed,  it 
not  invalid  in  lis  application  to  a  railroad  com- 
pany which,  under  a  state  charter,  bad  tor  man 
tlian  80  years  maintained  a  solid  roadbed ;  the 
state  being  unable,  as  declared  by  Const  Art  12, 
16,  to  waive  its  poUoe  power.— Tranbarger  t. 
Chicago  &  A.  B.  do.,  166  &  W.  6M. 


TUX.  BnROsracmvB  ahd  k 

rAOTO  X^AWt. 

I  197  (Mo.)  Rev.  St  1909,  I  10322,  requiring 
cori)orationB  to  file  with  the  Secretary  of  State 
an  anti-trust  affidavit,  did  not  violate  Const 
art.  2,  I  15,  where  the  statute  was  enacted 
some  three  years  before  the  corporation  was 
required  to  file  the  afHdavit.~State  ex  reL  Jones 
V.  MalllDckrodt  Chemical  Works,  166  8.  W.  967. 

An  ex  post  facto  law  is  one  which  makes  an 
action  done  before  the  enactment  of  a  statnte 
penal  or  criminal  which  was  innocent  when 
committed,  or  which  aggravates  a  crime  Ify 
making  it  greater  than  when  committed,  or  in- 
flicts a  greater  punishment  than  existed  when 
the  offense  was  committed.— Id. 


IX.  FarvnxoEB  or  nonnrrnxs. 

Ain>  CLASS  I.EOISIATIOir. 

1205  (Mo.)  Rev.  St  1909,  »  4829-^833.  pro- 
viding for  the  registration  of  bottlcB  used  in  the 
Boda  and  mineral  water  bnsinet'H,  and  making  it 
a  misdemeanor  for  any  junk  dealer,  without 
written  consent  of  the  registered  ownei%  to 
destroy,  sell,  or  traffic  in  such  botUes,  held  ar> 
Utrary  and  dlsedmlnating  claas  legislation  and 
as  sn«i  invalid,  under  Const  art  4,  I  63,  snbd. 
26,  forbidding  the  Ranting  of  apedal  xlghta, 
privileges,  or  iounnnltiea.— State  Baskowiti, 
156  S.  W.  945. 

{208  (Tez.Cr.App,)  An  ordinance  prohibiting 
tbe  peddling  of  any  merchandise  in  a  city's  pub- 
lic square  or  in  any  of  Ita  pnUie  atreeta  was 
held  not  class  legislation.^— Ex  parte  Hogg,  IfiV 
S.  W.  931. 

X.  EQUAX.  PBOTEOTIOV  Or  lAWS. 

{211  (Mo.)  aass  legislation,  discriminating 
against  some  and  favoring  others,  is  prohibit- 
ed: but  legielatioo  which,  in  carrying  out  a 
pnbUc  purpose,  is  limited  in  ite  application,  and 
within  tbe  sphere  of  ite  operation  affects  alike 
all  persons  similarly  situated,  is  not  within 
Const.  U.  a  Amend.  14.— State  v.  Baskowtta, 
156  S.  W.  945. 

{  238  (Tex.Civ.App.)  Employer's  Liability  Act 
providing  that  contributory  n^ligenee  by  a 
raUroad  employ^  will  not  bar  a  recovery  in  an 
injury  action  against  a  company,  but  <mly  dl- 
mmiah  tbe  damages  nistained  in  M(vorti<n  to 
bis  nei^genoe,  doea  not  violate  me  equal  ino- 
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tectioa  clause  of  the  federal  ConstitatioD.— 
Texas  &  N.  O.  Ry.  Oo.  v.  TeAes,  1S6  S.  W. 

579. 

{240  (Mo.)  Rev.  St  1909,  }  10322,  requiring 
corporations  to  file  an  anti-trust  affidavit  with 
the  Secretary  of  State,  doea  not  violate  amend' 
ment  14  of  the  federal  Constitution  by  denyiiv 
to  a  corporation  tbe  equal  protection  of  the 
law,  on  tne  ground  that  partnerships,  individu- 
als, etc.,  are  exempt  from  its  provlsiona.— State 
ex  rel.  Jones  v.  Mallinckrodt  Chemical  Works, 
156  S.  W.  967. 

§  245  (Tex.Civ^pp.)  Employer's  Liability  Act 
1909,  S  1,  construed  to  apply  to  all  employes 
of  railroad  companiea  whether  engaged  in  oper- 
ating trains  or  cars  or  not,  does  not  deny  such 
companies  the  equal  protection  of  the  laws  in 
violation  of  Coast  U.  S.  Amend.  14.— Houston 
&  T.  C.  R.  Co.  V.  Bright  156  S.  W.  304. 

XI.  DUE  PBOCESS  OF  LAW. 

{251  (Mo.App.)  Notice  is  the  essence  of  due 
^ocesa  of  law.— Rusk  v.  Thcnnpson,  156  S.  W. 

{277  (Ky.)  A  license  to  retail  iatozlcatiiig 
liquors  vests  no  property  rights  in  the  licensee, 
BO  that  when  the  law  or  ordinance  nnder  which 
ft  is  issued  provides  for  forfeiture  or  revocation 
fbr  any  violation  of  the  law  the  licenaee  cannot 
complain  that  lie  is  deprived  of  hla  property 
without  due  DTOcesB  at  law.— Oaasidy  v.  Drake, 
166  S.  W.  loss. 

CONSTRUCTION. 

See  Aasignments  for  Benefit  of  Creditors,  { 
186;  Bills  and  Notes,  %  121;  Chattel  Mort- 
gages, {  150 ;  Constitutional  Law,  Sf  16-48 : 
Contracts,  S{  144-229;  Covenants,  {  42; 
Deeds,  {§  114-143;  Evidence,  §{  448-460; 
Bzchange  of  Property,  {  4 ;  Guaranty,  |  38 ; 
Insurance,  |  179U:   Judgment  Sf  531 


CONTEMPT. 

See  Appeal  and  Error,  {  954. 

CONTINUANCE. 

See  Criminal  Law,  {{  B94-fi9& 

1 14  (Mo.App.)  Where  an  amendment  to  one 
count  of  the  petition,  made  at  tbe  time  of  trial, 
alleged  substantially  the  same  negligence  charg- 
ed in  the  second  count  of  the  petition,  tbe  re- 
fusal of  the  court  to  grant  a  continuance  for 
surprise  is  not  abuse  of  discretion. — Jackson  v. 
Southwest  Missouri  B.  Co.,  156  S.  W.  1006. 

i  29  (Ark.)  Where  the  evidence  under  a  plea 
of  payment  of  a  note  was  that  it  was  satisfied 
by  an  agreement  with  the  agent  of  tbe  payee  to 
set  off  a  certain  claim  against  it,  the  traiuferee 
of  the  note  was  entitled  to  a  continuance  on 
tbe  ground  of  surprise.— Williams  v.  Uuell,  166 
S.  W.  848. 

CONTRACTS. 

See  Appeal  and  Error,  {  1171;  Aarignments; 
Bills  and  Notes;  Cancellation  of  Instru- 
ments ;  Carriers,  {{  47-277 ;  Champerty  and 
Maintenance ;  Chattel  Mortgagee ;  Compro- 
mise and  Settlement ;  Constitutional  Law, 
{{  121,  138 ;  Corporations,  g  316 ;  Cove- 
nants; Damages,  1160,  120;  I>eeds;  Drains, 

5 45;  Election  of  Remedies,  |  3;  Evidence, 
450-  Exchange  of  Property;  Frauds,  Stat- 
.  ate  01 ;   Onaranty;   Husband  and  Wife,  {{ 
86,  232;   Indemnity;  Infants.  §{  46-58;  In- 
surance, SS  130-179%,  712-726;  Intoxicat- 


and  Minerals,  H  63,  68,  79;  Mortgages;  Mu- 
nicipal CorporaUona,  H  880^6;  Novation; 


tion  of  Instruments;  Release;  kewarAs,  | 
8;  Sales;  Schools  and  School  Districts,  » 
131,  135;  Specific  Performance:  States.  H 
88,  104,  106;  Telegraphs  and  Telephonea, 
{S  27,  66;  Vendor  and  Purchaser. 

I.  BEQmSITEB  AHB  TAUDXTT. 

{A)  Hatnre  aad  BMeatlala  In.  Gmacnl. 

1 10  (Ky.)  Where  tbe  promise  of  one  is  the 
consideration  of  the  other,  neither  party  can  be 
bound  unless  tbe  other  is  hound.— Citizens'  Nat 
Life  Ins.  Go.  v.  Murphy.  156  S.  W.  1060. 

(B)  PsuFtleB,  Propoaala.  mm*  Aeeeptuec. 

I  22  (Ky.)  A  proposition  or  offer  imposes  no 
obligadon  on  the  party  making  it  unless  it  is 
accepted  by  tbe  party  to  whom  it  is  made,  and 
not  then  unless  tbe  acceptance  closes  the  con- 
tract so  that  it  ia  binding  upon  both  parties. — 
Citiaens*  Nat  Life  Ins.  Co.  v.  Morphy,  166  8. 
W.  1088L 

(D)  OoBstAeratlOM. 

8  54  (Tenn.)  The-  relinquishment  by  a  partr  of 
his  right  to  purchase  land  at  a  price  at  which 
it  bad  been  offered  to  him  was  a  sufflcient  ooa- 
stderation  for  the  agreement  of  another  proapw 
tlve  purchaser  to  pay  blm  a  specified  sum.— 
White  V.  McMath  &  Johnston.  156  S.  W.  47a 

(B)  TallAItT  of  Aaaent. 

{  94  (Mo.App.)  An  action  at  law  for  fraud  in 
niaking  false  representations  and  a  suit  in  equi- 
ty for  rescission  of  a  contract  on  tbe  ground  of 
misrepresentations  are  foanded  on  distinct  theo- 
ries, and  a  representation,  though  false,  if  in- 
nocent and  made  vithout  any  intention  to  de- 
fraud and  under  tbe  belief  that  it  is  true,  will 
justify  a  relief  in  equity  for  tbe  rescission  of 
a  contract  induced  thereby. — Peters  v.  Lohman, 
156  8.  W.  783. 

i  99  (Ky.)  Where  It  is  claimed  that  a  portion 
of  a  contract  was  omitted  by  mistake,  the  evi- 
dence of  mistake  must  be  dear  and  convincing. — 
F.  Haag  &  Bro.  v.  Damon  Ufg.  Co.,  166  S.  W. 

I  99  (Mo.App.)  Clear,  cogent,  and  convincing 
evidence  is  required  to  overcome  the  presump; 
tion  that  parties  to  a  contract,  who  were  sni 
juris,  could  read  and  were  in  full  posaesaion  of 
their  mental  faculties,  knew  what  tbey  signed, 
especially  where  they  waited  for  ai^roximately 
ten  yeaiB  before  repudiating  tbe  contract— Lamp 
Hunting  ft  Fiahing  Olnb  t.  Haefcmann,  156  8. 
W.  7917 

(P)  Levalltr  •<  Objeet  mmM  mt  C«BaldeMt* 

tion. 

I  119  (Tenn.)  Validity  of  contract  to  prevent 
competiuoa  on  a  sale  of  laud  held  not  to  de- 
pend on  whether  competition  was  prevented, 
or  whether  any  injury  was  sustained,  but  on 
tbe  purpose  and  tendency  of  the  contract. — 
White  V.  McMatb  &  Johnston,  156  S.  W.  470. 

Contract  to  pay  auottter  money  in  considerv- 
tion  of  his  rellnqniahment  of  his  right  to  pur- 
chase land  at  a  price  at  whic^  It  had  been  of- 
fered to  bim  Aeld  not  void  as  against  puUic 
policy. — Id, 

I  137  (Ark.)  The  Invalidity  of  the  part  of  a 
contract  of  tease  by  the  guardian  of  an  insane 
person,  which  gave  tbe  lessee  an  option  to  pur- 
chase at  the  end  of  the  term,  did  not  deprive 
the  parties  of  other  benefits  arising  nnder  the 
contract ;  not  making  ail  of  it  void. — Stortha  t 
Sanger,  106  S.  W.  1020; 

n.  ooMBTBuoTioiTAan  oPB&An«ur. 

(A)  Oenaral  Bales  of  CJoastrutlom. 

I  144  (Mo.App.)  The  place  where  the  final  act 
necessary  to  the  consummation  of  tbe  contract 
occurs  is  the  j^lace  ot  the  cnitiact.— Gn^  v. 
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Urder  of  United  Gommercial  Travelers  of  Amer* 
ica,  156  S.  W.  472. 

S  147  (Mo^pp.)  In  the  Jadicial  interpretation 
of  contracts,  the  moat  important  rule  ia  that 
wMch  requires  the  court  to  give  eflfeet  to  tba 
matoal  intention  of  the  parties  as  ezpfessed  in 
the  instrument.— Gate  Cltr  Nat  Bank  v.  Chick, 
156  S.  W.  743. 

1 169  (Mo.App.)  In  ascertainins  the  intention 
of  a  contract,  it  ahoold  be  read  in  the  light  of 
the  clrcomstaQcea  of  the  parties  at  the  time  of 
its  exeontion.— Gate  City  Nat  Bank  t.  Chick, 
156  S.  W.  74a. 

1 170  (MaApp.)  The  conetmction  placed  on 
an  ambifaons  contract  br  the  partiea  will  be 
adopted  ny  the  conrts.— H.  W.  Kastor  &  Sons 
Advertising  Co.  t.  Elders,  XS6  S.  W.  787. 

(B)  PartlM. 

1 1 86  (Tex.Clv.App.)  No  person  can  sue  upon 
a  contract  except  he  be  a  party  to  it  or  in 
privity  with  it.— United  States  Fidelit;  &  Guar- 
anty Co.  V.  Thomas,  156  S.  W.  573. 

1 187  (MowApp.)  Where  purchaser  of  stock 
and  bonds  agreed  to  release  seller  from  the  com- 
pany's obligations  on  which  he  was  Indorser, 
and  to  pay  certain  of  his  personal  obligationa, 
held,  that  they  conld  release  him  from  the  com- 
pany's obligations  without  paying  them,  and 
hence  thU  promise  was  not  for  the  benefit  of 
the  bolder  of  a  note  or  enforceable  by  it— Gate 
City  Nat.  Bank  t.  Chick,  156  S.  TV.  743. 

An  action  lies  on  a  promise  made  by  the  de- 
fendant npon  a  valid  consideration  to  a  third 
person,  aluongb  plaintiff  was  not  privy  to  the 
consideration,  but  the  contract  must  be  made  for 
^aintiff's  benefit  as  its  direct  object,  and  it  is 
not  infficient  that  he  should  be  indirectly  and 
Inddentally  benefited.— Id. 

(O)  Ssbjeet-Hbttter. 

f  199  <Tex.CSv.App.)  A  provision  of  a  building 
contract,  after  one  for  wainscoting  and  certain 
other  things  to  be  of  marble,  "in  fact  wherever 
marked  'marble*  in  plans"  a  certain  kind  of 
marble  to  be  used,  is  not  a  limitation  on  the 
wainscoting  to  be  of  marble  only  when  so  mark- 
ed on  the  plans,  but  as  addition  to  the  enum- 
erated parts  that  are  to  be  of  marble.— Bucha- 
nan  A  OUder  v.  Gibbs.  166  S.  W.  914. 

(F)  CompensatlOK. 

I  229  (Mo.App.)  An  advertising  contract  au- 
thoricing  an  advertising  agent  to  place  for  a 
specified  period  for  defendant  advertising  for 
the  lowest  rate,  the  commission  to  be  paid  by 
the  publicetionB,  referred  to  the  lowest  rate  ob- 
tainable by  advertisers,  which  indudM  a  com- 
mission allowed  agents  securing  advertisements. 
— U.  W.  Kastor  &  Sons  Advertising  Co.  v.  El- 
ders, 156  a.  W.  737. 

m.  MODIFIOATIOH  AHD  MEBOXB. 

1 242  (Ky.)  Where  a  written  contract  be- 
tween the  owner  of  a  coal  elevator  was  certain, 
mutual,  and  based  upon  a  consideration,  a  ver- 
bal renewal  contract  merely  continuing  the  con- 
tract in  force  made  all  its  provisions  a  part 
of  the  renewal  contract,  which  therefore  was 
not  Toid  for  uncertainty,  lack  <rf  mutuality,  or 
want  of  consideration.- Frankfort  ft  G.  By. 
Go.  T.  Jackson,  U6  S.  W.  loa 

TV.  BESOISnOH  AMP  ABAHDOV- 
MEHT. 

1262  (Mo.App.)  One  who  with  knowledge  of 
the  facts  unequivocally  does  any  act  which  im- 
plies an  intention  to  abide  thereby  cannot  sub- 
sequently disaffirm  the  contract,  and  sue  for 
a  rescission.— City  Light  Power,  Ice  ft  Stor- 
age Co.  V.  St  Mary's  Mach.  Co.,  166  S.  W.  88. 


DIGBST  Oosvoratlow 

T.  PEBTOBMANOE  OB  BBEACH. 

§275  (Ky.)  Under  a  switching  contract  be- 
tween the  owner  of  a  coal  elevator  and  a  rail- 
road, ftsM,  that  the  duty  of  repair  was  mutual, 
and  that  the  owner  complaining  of  the  rail- 
road's breach  should  in  some  substantial  way 
manifest  his  readiness  to  repair  his  part. — 
Frankfort  ft  C.  Ky.  Co.  v,  Jackson,  156  S.  W. 

1 278  (Tex.ClT.App.)  One  who  breaches  bfs 
contract  cannot  complain  of  a  subsequent  breach 
by  the  otber  party.— Peck  t.  Morgan.  156  S.  W. 

W7. 

$  284  (Tei.Civ.App.)  Under  provision  of  a 
building  contract  to  that  effect,  the  decision  of 
the  architect  as  to  matters  relating  to  the  con- 
struction is  binding  and  conclusive  on  the  par- 
ties, in  the  absence  of  fraud  or  gross  mistake. — 
Buchanan  ft  Gilder  v.  Gibbs.  156  S.  W.  914. 

The  provision  of  the  specifications,  made  part 
of  a  buildiug  contract,  ^'wainscoting,  pilasters, 
etc.  In  all  corridon,  *  *  *  all  lavatories 
and  all  stairs  where  shown"  to  be  of  marble, 
can  well  be  construed  by  the  architect  to  require 
marble  wainscoting  in  the  basement.- Id. 

FrovisioQ  of  a  building  contract  held  to  jus- 
tify the  ruling  that  certain  wash  basins  were  to 
be  fnmlslied  without  other  compensation  than 
the  contract  price  of  eonctmcting  the  bniiding. 
— Id. 

Provision  of  a  building  contract  for  tiie  fur- 
nishing o£  details  by  the  architect,  if  omitted 
from  plans  and  specifications,  authorises  him  to 
decide  as  to  material  of  a  wainscoting  It  mot 
shown.- Id. 

CONTRADICTION. 

See  Witnesses,  i  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Neciicence,  If  80. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Homestead.  S  118;  Husband  and  Wifs, 
H  110,  131;  Infants,  |  100;  Insane  Pei^ 
sons,  f  61;   Licenses,  |  62. 

CONVICTS. 

See  Witnesses,  |  48. 

COPY. 

See  Evidence.  H  832,  341,  343. 

CORAM  NOBIS. 

See  Appeal  and  E^r,  |  1185. 

CORPORATIONS. 

See  Abatement  and  Revival,  |  82;  Banks  and 
Banking;  Carriers;  Commerce,  |  40;  Con- 
stitutional Law,  11  197,  240;  Electricity; 
Evidence.  S  423 :  Forgery,  }  29 ;  Fraud.  H 
13.  27,  37,  58;  Insurance,  «  17;  Monopoli«^ 

rlO-^:  Municipal  Corporations;  Parties, 
76;  Principal  and  Agent  §  116;  RaU- 
roads;  Removal  of  Causes,  |  26;  States,  I 
88;  Tetognidis  and  Telephones;  Witnesses, 


I.  nrOORPOBATIOK  AHS  OBOAB- 
IZATIOB. 

1 14  (Tex.)  The  Daughters  of  the  Republic  of 
Texas  organized  for  patriotic  purposes  connect- 
ed with  the  war  for  the  independence  of  Texas 
is  an  "educational"  corporation  wtthin  Rev. 
Civ.  St  1911,  art  1121.— Conley  v.  Daughters 
of  the  B^nblic,  156  S,  W.  197. 


am  asms  tovto  and  ssetlon  (tt  HDMBUt 


#Br  cases  In  Ose.  Dig.  ft  Am.  IHs.  Ksr  No.  Sectsa  ft  ladsMs 


Digitized  by 


156  S0UTHWE8TSSIN  BEPOBTBB 


1224 


{30  {Ky.)  Wbere  articles  of  a  eorporation 
to  purchase  and  aeil  lands  of  ao  incorporator 
provide  that  the  authorized  stock  should  be 
1400.000.  of  which  f275,000  should  be  paid  for 
tiie  land,  a  paymetit  of  $55,000,  the  selling 
price  of  that  amount  of  stock  was  in  payment 
for  the  land.— ChUtoQ  t.  Bell  Gonnt7  Coke  ft 
Improvement  Co.,  15G  S.  W.  889. 

Where  an  incorporator  of  a  corporation,  or- 
ganized to  purchase,  bold,  and  sell  his  real 
estate,  delayed  tendering  a  conveyance,  due 
to  litigation  over  the  lands  between  himself 
and  third  persons,  the  incorporator  was  not  en- 
titled to  interest  on  the  price  before  tendering 
a  deed,  but  be  should  be  allowed  Interest  from 
the  date  of  the  deed.— Id. 

IV.  OAnTAX^  TOOK,  AMD  SIVI. 
BBRDS. 
<B)  SvbsaviptloB  to  n<Mk. 

f88  <Tex.CiT.App.)  A  subscriber  of  stock 
who  paid  for  the  stock,  may,  on  the  failure  of 
the  corporation  to  issoe  stock,  recover  back  the 
money  paid  with  interest— E^rrdl  Millican, 

1S6  s.  wTm 

(O)  iKsne  of  CertUe»tca. 

|M  (Tex,Civ.App.)  Dnder  Const,  art  32,  f 
6k  prohibiting  the  usne  of  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  actual- 
ly received,  a  note  given  for  corporate  stock 
being  neither  money  paid  nor  property  is  void 
and  uncollectible.- Mason  t.  First  Nat  Bank, 
IfiS  S.  W.  366. 

V.  MEMBEBS  AHD  STOOKHOISEBS. 

(O)  BvlBV  w  DefendUAK  om  Behalf  of  0«r- 
»or»tioKi 

1 206  (Ky.)  Bfinority  stockholders  may  sue  for 
a  wrong  done  the  corporation,  where  the  officers 
refnsed,  after  request,  to  take  any  action,  or 
where  uiey  are  so  concerned  in  the  wrong  that 
it  is  reasonably  certain  that  a  request  would  be 
unavailing.— Chilton  v.  Bell  County  Coke  & 
Improvement  Co.,  166  S.  W.  880. 

VX.  OFFICERS  AND  AGENTS. 

(O)  Blshts,  Duties,  And  Umbllltlea  mm  to 
Corporation  and  Ita  Members. 

f3l6  (Ky.)  An  officer  of  a  corporation  can- 
not contract  for  the  corporation  with  himself, 
or  act  for  the  eorporation  in  a  meeting  of 
directors  to  make  a  contract  with  himself.— 
Chilton  V.  Bell  County  Coke  A  Improvement 
Co.,  166  S.  W.  889. 

Vn.  OORPORATB  POWEBS  AND 
MABTT.TTIES. 

(A)  Blxtcmt  and  Kxerolee  of  Powora  in 
General. 

I  381  (Tex.)  A  corporation  may  act  as  a  trus- 
tee for  any  purpose  within  the  scope  of  its 
charter  or  the  governing  statute. — Gonley  v. 
Daughters  of  the  Bepubllc,  166  S.  W.  IfiT. 

I  388  (Mo.App.)  Lessors  who  had  dealt  with 
a  corporation  in  ita  corporate  name,  recognized 
its  corporate  capacity,  and  received  and  retain- 
ed the  Knt,  held  estopped  to  plead  ultra  vires 
as  a  defuse  to  a  suit  for  specific  performance 
of  an  agreement  In  the  lease  to  renew.— Lemp 
Hunting  &  Fishing  Club  t.  Hackmann,  1S6  8. 
W.  791. 

1388  (]ifo.AppO  Ultra  Tina  waa  not  avail- 
able as  a  defense  to  a  suit  by  a  corporation  tor 

specific  performance  of  an  agreement  in  a  lease 
to  renew,  wbere  the  origiual  lease  bad  been 
fully  performed  and  the  rent  received  and  re- 
tained by  the  lessors.- Lemp  tlontlnc  ft  Fish- 
ing Club  T.  CotUe,  156  S.  W.  709. 

(B)  B«pv*aoatatlOB  of  Corporatloa  by  Of- 
flecra  aad  Aveats. 

i  399  (Ark.)  Corporation  held  liable  for  debt 
incurred  by  its  lessee  whom  it  bad  knowingly 
permitted  to  do  baaiiiesB,  and  ta  s«t  credit  im- 


der  its  corporate  name.— \mc<a  T.  Gitisen^ 
Laundry  Co.,  156  8.  W.  436. 

{428  (Tez.Civ.App.)  Notice  to  an  agent  of 
a  corporation  which  is  a  creditor  of  a  firm  ttiat 
a  partner  baa  retired  is  notice  to  tlie  coiroora' 
tion. — Rodgers-Wade  Fomitnre  Go.  v.  Wynn, 
IBS  a  W.  840l 

(F)  Civil  AotioB*. 

{523  (Mo.App.)  Rev.  St  1909,  |  2248  et 
seq.,  providiiK  for  the  examination  of  a  Judg- 
ment debtor  after  return  of  execution  nnsatisti^ 
does  not  include  officers  of  a  corporation  against 
which  an  execution  has  been  returned  unsatis- 
fied, notwithstanding  section  8064,  providing 
that  the  word  "person"  shall  include  corpora^ 
tiona.— Ex  parte  Koehler,  166  S.  W.  982. 

An  affidavit  for  the  examination  of  a  jodg- 
ment  debtor,  a  corporation,  and  its  officers,  af- 
ter return  of  execution  nnaatiafied,  whidi  avers 
that  the  property  subiect  to  execution  and 
which  baa  been  concealed  is  the  unpaid  liability 
of  stockholders,  and  that  the  oflScers  know  tw 
■tockholdetB,  their  residence,  and  their  UaUUty, 
etc,  is  Insnfficient  to  support  an  order  for  ex- 
amination.— Id. 

Vm.  INSOLTENOT  AND  BECJBnrSBB. 

f  553  (Ky.)  Where  a  corporatitm,  orgaBiaed 
to  purchase  the  real  estate  of  an  incorporator, 
made  no  aetUement  with  the  incorporator,  or 
with  bis  son,  who  acted  as  president  of  tiie 
corporation,  and  who  had  charge  of  the  proper- 
ty for  a  number  of  years  after  the  death  of  the 
incorporator,  the  court  at  the  aoit  of  minority 
stockholders,  must  refer  the  case  to  a  ana- 
missioner,  but  will  not  appoint  a  receiver.— 
ChUton  T.  Bell  Gonnty  Cok*  A  Impnmmtnt 
Co.,  166  &  W.  889. 

XI.  DISSOXtimON  AND  FOBim'I'UEB 
OF  FBAN0HI8E. 

I  592  ^ex.Civ.App.)  Under  Sayles  Ann.  Civ. 
St  1897,  art  62431,  an  entry  by  the  Secretary 
of  State  in  hia  ledger  that  a  aarter  was  for- 
feited for  the  1895  tax,  bat  withont  the  date  of 
entry,  held  insnfficient  to  forfeit  tlw  corpora- 
tion's right  to  sue. — Harvey  t.  Provident  Inv. 
Co.,  156  S.  W.  1127. 

^613  (Mo.App.)  Where  quo  warranto  to  for- 
feit respondent's  franchise  as  a  corporation  was 
first  denied,  but  after  the  taking  of  testimony 
respondent  filed  an  application  to  withdraw  its 
answer,  with  a  written  consent  and  forfeituiv 
of  its  charter,  the  answer  will  be  withdrawn 
and  the  firanodae  forfeited.— State  ex  int  Ua- 
aon  V.  Springfield  Athletic  Club,  166  8.  W.  496. 

EH.  FOBEION  OORPOBATIONS. 

I  642  (Tex.Civ.App.}  Where  a  foreign  corpora- 
tion engaged  in  the  buainess  of  manufactnring 
powder  contracted  with  a  resident  to  sell  its 
powder,  and  shipped  powder  direct  to  a  buyer 
from  such  reaident,  who  remitted  the  price  to 
the  corporation  and  took  the  bnyer^  note, 
which  he  sold  and  transferred  to  the  corpora- 
tion, the  corporation  did  not  transact  brndnees 
in  the  state  within  Bev.  Civ.  St  1911,  arts. 
1314,  1318.— Erwin  v.  B.  I.  Du  Pont  Da  Ke- 
monra  Powder  Co.,  166  S.  W.  1097. 

S  672  (Tex.Clv.App.)  In  an  action  by  foreip 
corporation  on  judgment,  petition  held  not  de- 
murrable where  it  appeared  that  plaintiff  bad 
a  penult  to  do  business  when  it  obtained  the 
judgment  and  did  not  appear  why  it  surrender- 
ed the  permit,  or  that  it  was  such  a  corpora- 
tion as  the  law  required  to  obtain  a  permit; 
Rev.  St  1896,  arts.  746-749,  not  applytng.— 
Kingman  Texas  Implement  Go.  t.  Border  106 
S.  W.  614. 

CORROBORATION. 

Sea  Ortmisal  Law,  H  §10-611. 
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COSTS, 

Bee  Jadsment,  |  681;  Justices  of  the  Peace,  I 
1B9  ;  MandamiiB,  |  10. 

m.  FEBSOirS,  PROPERTT,  AMD 
FVTmn  T.TAWT.Ti, 

i  96  (Tex.GiT.App.)  Suit  againat  the  comp- 
troller to  restate  a  retail  uqnor  license  an- 
noUed  by  him  beiof  to  all  intenta  and  parposes 
one  asaioBt  the  state  coats  should  be  asBeaaed 
against  him  as  comptroller,  and  not  personally, 
-^^e  V.  Hevgley,  166  S.  W.  &11. 

▼n*  OITAPPBAX.  OR  EBBOB,  AMD 
OB  NEW  TBIAI.  OB  KOTIOM 
THBBIBFOB. 

S296  (Tex.Oivjlipp.>  Where  a  person  vas  re- 
.  red  to  appeal  to  toe  district  conrt  to  obtain 
relief  from  ao  erroneoas  Judgment  of  the  county 
court  appointing  another  a  guardian,  the  coste 
of  the  district  court  should  be  taxed  against  the 
latter.— Threatt  v.  Johnson,  156  S.  W.  118T. 

1247  (Tex.Civ.App.)  Where  plaintiff,  on  ap- 
peal from  a  Justice  to  the  county  court,  was 
successful,  he  was  entitled  to  recover  costs  in 
that  court  unless  the  trial  court,  for  good  cause 
to  be  stated  in  the  record,  adjured  otherwise. 
— Oouner  t.  Skinner,  U6  S.  W.  O&t. 

COUNTIES. 

See  Highways;  Jury,  f  68;  Schodaand  School 
Districts,  j  136;  Sheriffs  and  Conatablea,  H 
54,  74;   Venue,  ff  22,  S2.  77. 

a.  OOVEBKMEHT  ARB  OFFICERS. 

(B)  Coanty  Seait. 

y29  ri^.)  The  vote  of  the  people  to  deter- 
mine uie  location  of  the  county  seat  of  a 
county  is  an  election  within  Const  {  147 ;  and, 
.where  such  an  election  is  held  void  by  the 
Court  of  Appeals,  so  much  of  the  act  as  di- 
rects an  election  to  be  held  within  90  days  aft- 
er the  act  becomes  operative  ia  Toid,  bat  that 
part  directing  submisdon  to  the  voters  ia  still 
and  snonld  be  carried  oat.-rWaUcer  t. 
le.  166  S.  W.  893. 

(D)  oncers  Aseata. 

164  (Ky.)  One  havinff  been  dected  to  fill  a 
vacancy  in  a  county  office  need  not  qoalify  on 
the  first  Monday  in  January  fonowiag,  but  can 
do  so  after  receiving  bis  commissum.— Jonas 
T.  Williama,  156  S.  W.  876. 

COUNTY  SEATS. 

See  Oonntiea,  |  29. 

COURTS. 

See  Abatement  and  Revival,  I  12;  Appeal  and 
Error,  |  88S;  Clerks  of  Courts;  Criminal 
Law,  S  90;  Executors  aod  Administrators, 
»  9,  24,  250,  454;  Garnishment,  S  70; 
Guardian  and  Ward,  I  8:  Insane  Persons, 
{|  26,  70;  Judgment,  K  17,  251,  476;  Jus- 
tices of  the  Peace;  Religious  Societies,  f  24; 
Removal  of  Causes;  Sheriffs  and  Constables, 
^;  Taxation,  |f  03V,  689;  Venne,  H  22, 

n.  BSTABUSHMEIfT.  OBOABXZA* 
TlOir,  ABB  PROOEDTTBE  IB 
OENERAI.. 

(A)  OMsttoB  ud  ConsUlvtlM,  mmA  tewff 
Omo«rs. 

S  57  (Tex.Civ.App.J  A  certificate  of  a  district 
judge  that  in  doinK  certain  work  the  official 
shorthand  reporter  "rendered  more  services  to 
the  court"  than  was  provided  for  by  tlu  stat- 
ute held  not  sufficient  to  require  payment  of 
compensation  by  a  coanty  for  aneh  additional 


services  ander  Acts  Slst  Leg.  (1st  Called  Sesa.) 
c.  3^  i  8,  providing  that,  if  the  reporter  ren- 
dered more  services  than  the  act  provided  for, 
the  Judge  dionld  certify  the  amount  the  report- 
er should  receive.— Btter  v.  McLennan  Coahty, 
166  S.  W.  251. 

(O)  Rnles  of  Court  and  Ooadnfit  of  Baal* 
aeas. 

8  85  (Tex.Civ.App.>  The  Coort  of  CIva  Ap- 
peals vvill  enforce  the  Supreme  Court  rules  If 
they  sre  not  in  confiict  with  the  statutes. — 
Peck  V.  Morgan,  156  S.  W.  917. 

(D)  KviM  of  Dcelston.  AdJndlemttOBS, 
OplBlona,  and  Reoorda. 

190  (Ky.)  Where  a  statute,  fairly  open  to 
two  constructions,  either  of  which  will  carry 
out  its  purpose,  has  been  construed  by  a  deci- 
sion of  tbe  Court  of  Appeals,  the  decision 
should  be  adhered  to. — Jackson's  Adm'r  v.  Asher 
Coal  Co.,  166  S.  W.  136. 

8  90  (Ky.)  Where  the  record  on  motion  be- 
fore a  Justice  of  the  Court  of  Appeals  to  re- 
instate a  temporary  injunction  showed  that  no- 
tice was  given  of  the  intended  application  for 
an  injunction,  and  that  the  adverse  party  re- 
sisted the  temporary  injunction  issued,  or  at 
least  bad  an  opportunity  so  to  do,  the  opinion 
of  the  Justice  in  reinstating  the  injunction  was 
not  extrajudiciaL— Walker  v.  Ooode,  168  S.  W. 
SOS. 

I  90  (Mo.Ain).)  A  decision  of  one  of  the  aev- 
eral  Courts  of  Appeals,  when  approved  1^  Qie 
Sopreme  Conrt  most  be  followed  by  the  others, 
—mrwood  V.  National  Union  Fire  Ins.  Co.,  156 
8.  W.  476. 

fi  91  (Mo.App.)  The  Court  of  Appeals  mast 
defer  to  tbe  opinion  of  the  Supreme  Court  upon 
the  same  evidence  in  a  former  appeal  of  the 
same  canse.— Tetwiler  v.  St  Louis,  I.  M.  &  S. 
Ry.  Co.,  166  S.  W.  8. 

|9I  (Mo.App.)  The  appellate  court  is  bound 
to  follow  the  rulings  of  tbe  Supreme  Court- 
Barber  Asphalt  Paving  Co.  v.  Kansas  City  Hy- 
draulic Press  Brick  Co.,  166  S.  W.  749. 

8  91  (Tex.Civ.App.)  A  decision  of  the  Supreme 
Coort  is  binding  upon  and  mast  be  followed  by 
the  Goart  of  Civil  Appeals.— National  Union 
Fire  Ins.  Co.  v.  Walker,  156  S.  W.  1095. 

m.  OOUBTS  OF  GEBEBAI.  OBXGIBA£ 

JUBXSDtOnOB. 
<A)  Gronnds  of  Jnrlsdietloa  la  General. 

f  122  (Tex.Civ.App.)  The  amount  or  value  al- 
leged in  thp  plaintiflTs  petition  is  the  amount 
in  controversy  which  fixes  the  jurisdiction  of 
the  conrt,  and  not  the  amount  revealnl  by  the 
evidence  as  being  actually  doe.— Levy  v.  Lap- 
ton,  156  S.  W.  362. 

VX  COUBTS  OF  APPEXJ.ATE  JUBIS- 

sicnoB. 

lA)  Cirowada  of  Jarladletioa  la  General. 

8  207  (Ky.)  General  aupervisory  jurisdiction  of 
tbe  Court  of  Appeals,  conferred  by  Const.  1 110, 
will  not  ordinarily  be  exercised  to  stay  a  court 
of  inferior  Jurisdiction  from  hearing  a  c&se  in 
which  no  appeal  can  be  taken,  unless  tfacre  is 
no  adequate  remedy,  and  it  is  necessary  to 
prevent  Injustice.— Iluacda  Cent  R.  Co.  v.  Rice. 
166  S.  W.  1076. 

8207  (Tex.Civ.App.)  A  county  court  can  un- 
der the  Constitution,  compel  a  justice  of  the 
peace  by  mandamna  to  send  up  a  transcript  in 
order  that  an  appeUaot  may  perfect  his  appeal, 
as  "necessarv  to  the  enforcement  of  that  court's 
jurisdiction.'^— Hart  v.  Wilson,  1S6  S.  W.  B20. 

(B)  CoartB  of  Partlealar  Itatea. 

{231  fMo.)  Where  a  judge  of  a  eoart  of 
appeals  believes  a  decision  in  conflict  with  pri- 
or  dedaions,  and  the  canae  ia  tiiereapon  trans- 
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ferred  to  tbe  Supreme  Court  under  section  6 
of  the  amendment  of  1SS4  to  tbe  Constitution, 
the  jurisdiction  of  tbe  Supreme  Court  is  not 
dependent  apon  the  actual  e^atence  of  such 
conflict.— Kpatein  t.  Pemwrlraiua  R  Co.,  156 
S.  W.  699. 

ii23l  (Mo.App.)  An  appeal  from  a  decree  dia- 
miraing  a  suit  to  restrain  the  opening  of  a 
hl^way,  in  which  the  validity  of  the  proceed- 
ings is  questioned,  involves  title  to  real  prop- 
erty and  should  therefore  be  taken  direct  to  the 
Supreme  Court-— Summers  t.  GordeU,  156  S. 
W.  486. 

1231  (MaApp.)  An  aetiOD  to  redeem  land 
from  a  sale  to  one  of  the  defendants  ander  a 
deed  of  trust  given  b;  plaintiffs'  ancestor  to  an- 
other of  the  defendants,  as  trustee,  to  secure  a 
note  to  defendant  bank  involved  title  to  real  es- 
tate, within  Const  art.  6,  S  12,  and  hence,  on 
appeal  from  the  circuit  court,  would  be  trans- 
ferred to  tbe  Supreme  Court — House  v.  Clarke, 
156  S.  W.  495. 

f  231  (McApp.)  The  Court  of  Appeals  will  de- 
termine its  junadiction  over  the  snbject-matter 
of  an  appeal  though  want  of  jnriBdiction  is  not 
insisted  on  by  the  parties.— Blngaman  v.  Han- 
nah, 156  S.  W.  496. 

Tbe  Court  of  Appeals  in  determining  its  ju- 
risdiction on  appeal  from  a  jud^ent  in  a  pro- 
ceeding to  contest  a  will,  not  indicating  that  tes- 
tator left  real  estate,  will  look  beyond  the 
pleadings  and  judgment  silent  on  the  question 
and  examine  the  testimony  In  the  bill  of  excep- 
tions to  determine  whether  title  to  real  estate 
is  involved.— Id. 

An  appeal  from  a  judgment  in  a  proceeding 
to  contest  a  will  disposing  of  real  estate  in- 
volves title  to  real  estate  within  Const  art  6, 
S  22,  vesting  appellate  jurisdiction  in  the  Sn- 
preme  Court  in  cases  involving  title  to  real  es- 
tate, and  the  Court  of  Appeals  will,  as  required 
by  Rev.  St  1909,  g  3938,  transfer  the  cause  to 
the  Supreme  Court.— Id. 

{246  (Tenn.)  An  order  of  the  probate  court 
of  Shelby  county  denying  a  petition  to  set  aside 
the  probate  of  an  alleged  last  will  was  properly 
taken  to  the  Court  of  Civil  Appeals  under  Acts 
1870,  c.  86  (Shannon's  Code.  I  387),  and  the 
statute  creating  the  Conrt  of  Civil  Appeals.— 
Shaller  v.  Garrett  156  8.  W.  1084. 

1246  (Tenn.)  The  prohibition  that  appeals 
from  the  Shelby  coun^  probate  court  should  be 
taken  only  to  the  Supreme  Court,  contained  in 
Acts  1870,  c.  86  (Shannon's  Code,  S  387),  was 
repealed  as  to  appeals  from  such  probate  court 
not  involving  more  than  S1,000  by  Acts  1907, 
c.  82,  providiDg  that  such  appeals  should  be 
taken  to  the  Court  of  Civil  Appeals.— Bason  t. 
Gaines,  166  S.  W.  1084. 

Vm.  OONCUURENT  AHD  OOHFUOT- 
XHO  JTOIgPIOTIOy.  AMD 
OOKITT. 

(B)  Stat*  Comrts  ud  Vnltcd  States  Ooarts. 

1489  (Tex.Civ.App.)  The  state  courts  have 
jurisdiction  of  an  actioa  against  a  carrier  for 
the  conversion  of  an  taiterstate  shipment— Pe- 
cos ft  N.  T.  By-  Oo.  V.  Porter,  lfi6  S.  W.  287. 

COVENANTS. 

See  B^toppd,  |  28. 

XL  CONSTRUCTTIOir  AHD  OFBBA- 
TIOH. 

(B)  Covenaata  of  Title. 

142  Crex.Civ.App.)  A  covenant  against  Itena 
and  incumbrances  is  distinct  from  a  warranty  of 
title  and  protects  the  grantee  against  interests 
in  third  persons  which,  though  consistent  wltii 
the  fee  being  in  the  grantor,  will  diminish  the 
value  of  the  estate  conveyed.— Tpxas  &  P.  Ry. 
Co.  T.  Dl  Paso  ft  N.  S.  R.  Co.,  166  S.  W.  661. 


m.  PERFORMAMOE  OB  BBEACH. 

i  96  (7ex.Civ.App.)  A  covenant  against  liens 

and  incumbrances  is  breached  upon  the  execu- 
tion and  delivery  of  a  deed,  if  at  all. — Texas  ft 
P.  By.  Co.  V.  m  Paso  ft  N.  B.  B.  Coi,  U6  S. 
W.  561. 

Where  another  than  grantor  had  the  titie  to 
a  tract  in  fee,  free  from  any  easement  or  servi- 
tude in  favor  of  any  one  else,  his  claim  was  an 
adverse  claim  of  title,  but  was  not  an  incum- 
brance upon  the  estate  f  ran  ted  so  as  to  be  a 
breach  of  a  covenant  against  inc umbra nces  con- 
tained in  the  deed. — Id. 

A  grantor  would  not  be  estopped  from  claim- 
ing that  the  facts  did  not  show  a  breach  of  the 
o>venant  against  incombrancea. — Id. 

CREDIBILITY. 

See  WitnesMi^  H  3S6,  360,  414, 

CREDITORS. 

See  Asidgnments  for  Benefit  of  Gtediton;  Bank- 
ruptcy; Fiandulent  Gonreyaacea. 

CRIMINAL  LAW. 

See  Abduction ;  Animals,  J  86 :  Arrest;  Aasanlt 
and  Battery;  Ball;  Bnrglan';  Embende- 
ment;  False  Pretenses;  FoodL  I  20:  For- 
gery; Gaming;  Hawkers  and  Peddlers.  |  T: 
Homicide  :  Indictment  and  Information :  In- 
fants, J[  69;  Intoxicating  Uqoors,  H  132- 
230 ;  Bjdnapping :  Larceny;  Perjnry;  Rape ; 
Beceiving  Stolen  Goods;  Rewards;  Robbery; 
SedQction;    Statutes,  {  241;  Trespass. 

m.  PABTXE8  TO  OFFEHSEft. 

f69  (Ky.)  The  term  "aocompUces"  inclades 
persons  concerned  in  the  commission  of  a 

crime,  whether  as  principals  in  the  first  or  sec- 
ond degree  or  merely  as  accessories  before  or 
after  the  fact— Commonwealth  v.  Barton,  15G 
8.  W.  U3. 

I  59  (Tex.Or.App.)  Person  who  assisted  in  an 
assault  with  intent  to  commit  robbery  held  a 
principal  under  Pen.  Code  1011.  art  74.  al- 
though he  claimed  that  he  thought  his  codefend- 
ant  was  a  detective  and  that  he  was  helping 
him  to  arrest  the  prosecuting  witness. — uryw' 
dale  V.  State,  166  S.  W.  685. 

I  59  (Tex.Cr.App.)  "Accomplice"  defined,  and 
held  that  an  employ^  who,  with  the  knowledge 
of  his  employer,  agreed  to  and  did  inform  de- 
fendant of  the  arrival  of  a  car  of  feed  which 
defendant  was  charged  with  breaking  into  a 
warehouse  to  steal,  was  not  an  aoc(Hnid>ca^ 
Holmes  t.  State,  156  S.  W.  U72. 

IV.  JVBISSIOTIOK. 

|B7  «y.)  Under  Ey.  St  H 1078. 1074,  107S, 
and  1070,  relating  to  tihe  trial  of  misdemeanor 
cases  by  the  county  judge,  Meld,  that  the  coun- 
ty judge  could  try  such  cases  sitting  either  as 
the  quarterly  or  county  court.- Hicknum  Ooon- 
tj  T.  Jackson,  166  S.  W.  391. 

VfiHITB. 

<A)  Place  of  BriavtBK  ProsMwtlaa. 

I  112  (Ky.)  Where  accused,  keeping  whisky 
for  sale  in  a  local  option  county,  agreed  with 
a  buyer  there  to  sell  him  a  specified  amount 
and  then  put  the  whisky  into  jugs,  and  took  it 
across  a  river  into  an  adjoining  county,  and 
there  delivered  it  to  tbe  buyer,  who  then  paid 
the  price,  the  sale  was  in  the  local  option  coun- 
ty.—Duff  v.  Commonwealth,  156  8.  W.  150. 

VH.  FOBMEB.  JTCOFARDT. 

{  165  (Ky.)  To  constitute  former  jeopardy.  It 
must  api>ear  that  in  each  prosecution  ti>e  ac- 
cused, the  sovereignty  whose  law  has  beat  vio- 
lated, and  the  offense,  not  only  as  to  tto  act 
but  as  to  the  crime,  were  identical.— Mclntjre 
r.  CommoDweatti,  109  S.  W.  1I)0& 
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I  195  (Ky.)  Thht  accDsed  was  indicted  for  an 
offense  in  which  the  habitual  criminal  act  (Ky. 
St  S  1130)  was  pleaded  doee  not  bar  the  plead- 
ing of  such  act  in  a  prosecution  for  a  subse- 
guent  offense.— Uclntyre  t.  Commonwealth,  156 
8.  W.  1058. 

S  195  (Tex.Cr.App.)  Acquittal  for  Incest  heM 
not  a  bar  to  subsequent  prosecutions  under  oth- 
er indictments,  although  the  woman  was  asked 
about  the  other  alleged  acts,  but  denied  them, 
and  no  further  proc^  thereof  was  offered  or 
conviction  asked  therefor. — Ex  parte  Burford, 
156  R.  W.  686. 

S  200  (Tez.Cr.AppO  Under  the  express  provi- 
sion of  Pen,  Code  1011,  art.  1317,  a  conviction 
of  burglary  of  a  place  would  be  no  bar  to  a 
prosecution  for  theft  of  goods  after  the  entry 
had  been  effected.— McDonald  t.  State,  156  S. 
W.  209. 

X.  EVtDENOE. 

(A)  Jvdieial    Hotlo**    PveaaBsptloBs,  nd 
Bnpdem  of  ftoof. 

$  304  (Mb.)  While  the  court  could  not '  judi- 
cially notice  that  bottlers  of  milk,  ale,  etc.,  do 
business  Just  as  bottlers  of  mineral  and  soda 
water,  yet  it  mic;ht  officially  notice  that  others 
engaged  in  vending  beverages,  etc.,  In  bottles 
might  desire  to  take  advantage  of  the  law 
<Rev.  St  1909,  fi  4829-4833)  TeUtlng  to  bot- 
tlers of  soda  and  mineral  water,  and  be  pro- 
tected from  the  loss  of  their  proper^  by  the 
rriminal  provisions  of  section  4831.— State  v, 
Baakowits,  156  S.  W.  945. 

i  304  (Tez.Cr.App.)  The  court  will  take  ju- 
dicial notice  that  beer  is  intoxicating  where 
there  is  no  issue  raising  the  question  whether 
it  is  intoxicating.— Jones  v.  State,  156  S.  W. 
1191. 

§308  (Mo.App.)  One  accused  is  presumed  to 
be  innocent  of  the  crime  charged  against  him. 
-State  V.  MUes,  156  S,  W.  758. 

1327  (Mo.App.)  The  burden  of  proving  a 
crime  charged  is  upon  the  state,  which  must 
establish  guilt  beyond  a  reasonable  doubt  be- 
fore a  conviction  can  be  hadr— State  t.  Bfiles, 
156  S.  W.  76& 

{B)  Wmmta  Im  Immnm  aaA  Belvrut  tm  !■■«•■( 
mmA  R«a  Oostss. 

1 338  ^ex.Gr.App.)  In  a  prosecution  for  hom- 
icide, evidence  that  there  had  been  a  good  deal 
of  gambling  among  negroes  and  Mexicans  in  the 
vicinity  in  which  accused  lived  some  time  prior 
to  the  killing  was  Irrelevant  and  improperly 
admitted.— Boberts  v.  State.  156  S.  W.  661 

i  346  (Tex.Cr.App.)  In  a  prosecution  for  kid- 
napping, where  the  place  of  Jurisdiction  of  the 
offense  was  in  issue,  testimony  of  a  witness 
who  was  at  the  place  eight  days  thereafter, 
as  detailing  facts  tending:  to  show  that  the 
place  of  the  offense  was  in  fact  in  this  state, 
was  admissible,  especially  where  it  was  not 
suggested  that  conditions  had  changed  during 
that  time.— Nunez  v.  State.  156  S.  W.  933. 

1 346  (Tex.Cr.App.)  A  witness,  who  testified 
to  seeing  accused  and  a  third  person  together 
at  a  named  place,  could,  to  fix  the  time,  state 
that  he  saw  them  the  night  before  be  learned 
of  the  crime  charged.— Gastenara  v.  State,  166 
S.  W.  1180. 

{361  (Tex.Cr.App.)  Where  deceased  had  said 
that  a  sister-in-law  of  defendant  who  was  Iiv< 
ing  at  hia  house  with  her  married  sister  was  a 
prostitute,  evidence  that  she  was  only  14  was 
admissible  as  tending  to  lessen  the  probability 
that  a  child  of  that  age  would  be  a  prostitute. 
—Walker  v.  State,  156  S.  W.  206. 

I  364  (Tex.Cr.App.)  On  a  trial  for  assaulting 
with  a  pistol,  with  Intent  to  murder,  a  man 
who  was  paying  attentions  to  a  woman  to  whom 
Accused  was  attached,  evidence  that  in  the 
fight,  immediately  after  the  shooting,  accnsed 
struck  the  woman  with  his  fist  and  attempted 


to  strike  her  with  a  diair  was  admissible  as  a 
part  of  the  res  gestae,  and  as  throwing  lii^t  on 
bis  state  of  mind  and  intention.— Irving  v. 
State.  156  S.  W.  641. 

1 364  (Tex.Cr.App.)  Evidence  of  statements 
made  by  accused  10  or  15  minutes  after  the  kill- 
ing, upon  bis  return  home,  whence  he  had  ridden 
rapidly  after  shooting  deceased,  is  admisrible 
as  part  of  the  res  geatST-Oarda  State,  166 
S.  W.  939. 

1 368  (Ark.)  What  deceased's  companion  at 
the  time  of  an  altercation  Iwtween  deceased  and 
accused  shortly  before  a  homicide  subsequently 
said  and  did  at  another  place  when  accused  was 
not  present  was  not  admissible  as  apart  of  the 
res  gestffi.— Carter  v.  State,  156  S.  W.  443. 

§  36B  (Tex.Cr.App.)  In  a  prosecution  for  kill- 
ing the  husband  of  accused  s  stepdaughter,  evi- 
dence of  a  declaration  made  by  her  at  the  time 
of  the  shooting  thst  she  told  accused  "not  to  do 
that"  was  admissible  as  res  gestae. — Smith  v. 
State.  156  S.  W.  214. 

(O)  Otbm  Ofleases.  and  Cbaraoter  of  A»- 

{871  (Tex-Gr.App.)  In  a  prosecution  for  the 
theft  of  cattle,  evidence  that,  when  defendants 
were  making  up  a  herd  to  be  driven  for  ship- 
ment, they  observed  strange  cattle  and  turned 
them  from  one  part  of  the  pasture  into  another 
so  as  to  prevent  tSuAv  mingling  with  the  herd 
was  inadmissible  upon  the  theory  that  defend- 
ant had  stolen  them,  in  the  absence  of  anything 
showing  contemporaneous  and  fraudulent  acto 
in  connection  with  those  cattle.— ftlcKnight  v. 
State,  156  S.  W.  1188. 

<D)  HaterlalltT'  mmA  Compctever  ■&  Q«a- 

{393  (Tex.Cr.App.)  The  testimony  of  a  wit- 
ness, who  had  measured  tracks  and  Ae  shoes 
of  accnsed  that  they  were  of  the  same  length, 
was  admissible  to  coonect  accnsed  with  the 
crime  chafed,— Wilson  t.  State,  156  S.  W.  204. 

(■)  Boat  amd  SoeoBdarr  amd  DcaioBatni- 

tl-re  BTldeneo. 

1308  rrex.Cr.App.)  In  a  prosecution  for 
wRe  murder,  secondary  evidence  of  a  note 
which  the  evidence  Indicated  to  have  been  writ- 
ten by  accused  at  the  time  of  the  homicide,  ad- 
dressed to  his  sister,  and  stating  that  he  was 
going  to  kill  his  wife  and  himself,  which  note 
was  destroyed  by  the  husband  of  the  sister 
after  being  read  by  himself  and  another  to  keep 
his  wife  from  getting  possession  of  it,  was  ad- 
missible.—Asbeck  V.  State,  166  S.  W.  025. 

(F)  Admissions,  Declaratloas,  and  H«a.r- 
■ar. 

1412  (Tex.Cr.App.)  Where  defendant  was  ac 
cused  of  falsely  testifying,  in  the  trial  of  her 
husband,  that  he  did  not  strike  her  at  a  given 
time,  evidence  as  to  declarations  by  accused 
upon  being  examined  hy  a  physician,  and  of  her 
statements  to  the  county  Judge,  tendiog  to  show 
that  she  was  beaten,  was  admissible  to  show 
that  she  falsely  testified.— Smith  v.  State.  156 
S.  W.  645. 

§413  (Tex.Cr.App.)  Accused  on  trial  for 
horse  theft  may  not  show  that  long  after  the 
commission  of  the  alleged  offense  he  brought 
a  civil  action  for  the  recovery  of  the  alleged 
stolen  property.— Haley  v.  State,  156  S.  W.  637, 

|4f3  Crex.Cr.App.)  Where  accused  claimed 
that  be  mistook  deceased  for  another,  which  al- 
leged mistake  was  denied  by  the  state,  Acid, 
that  accused's  acts,  words,  and  conduct  upon 
learning,  as  he  claimed  for  the  first  time,  whom 
he  had  killed,  should  have  been  admitted,  but 
other  conversations  after  so  learning  and  after 
time  for  reflection  were  properly  excluded.— 
Wilson  V.  State,  156  8.  W.  1185. 
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1417  (Tez.Cr.App.)  SUtementi  nutde  by  wit- 
newes  (or  the  state  to  the  connty  attoTDey  at 
an  ex  parte  hearing  at  irtiicb  accaeed  was  not 
present  are  inadmissible  to  prove  the  offense 
charged.— Liner  v.  SUte,  156  S.  W.  211. 

{417  (Tcx.Cr.App.)  In  a  prosecation  of  a  ne- 
gro for  unlawfully  carrying  a  weapon,  evidence 
of  a  statement  made  by  accused's  brother  that 
ha  was  going  to  take  a  pistol  awaj  from  a 
white  man,  made  in  accused's  abaenca  and  in 
the  absence  of  proof  of  conspiracy,  was  inad- 
missible.—Gibbs  V.  State.  156  S.  W.  687. 

IS  4^9,420  (Tex.Cr.App.)  Bridence  that  an- 
other told  witness  that  he  had  given  authority 
to  aign  a  certain  name  Co  a  check  claimed  to 
have  been  forged  was  not  admissible  in  a  prose- 
cution for  forgery,  being  hearsay.— Davis  t. 
State,  166  &  W.  IITL 

(Q)  Aeta  aad  DeclmrmtlouB  of  ConaplMton 
RBd  Co  defendants. 

(423  ^ex.Gr.App.)  Where  the  facts  in  a 
proaecntion  for  ki^apping  showed  a  conspira- 
cy,  the  acts,  words,  and  conduct  of  each  and  all 
<a  the  congpiratora  in  furtherance  of  the  com- 
mon design  and  until  the  termination  the 
conspiracy,  and  whether  the  person  on  trial 
was  actually  present  at  all  times  or  not,  were 
admissible.— Nunes  t.  Stata,  166  8.  W.  93a 

{424  (Tez.Cr.App.)  Where  one  Jointly  in- 
dicted with  accused  was  first  tried  and  convict- 
ed, statements  made  by  him  to  third  persona 
about  the  crime  were  inadmissible  in  t)^alf  of 
accnsed.— Gaatenara     State,  166  S.  W.  llSa 

(H)  DoenmentAry  Bvldeae*  aad  Bxelul«m 
of  Parol  BlTldanee  Tberekr. 

I  429  rrez.Cr.App.)  Under  Rev.  OIv.  St  1911, 
art.  1748.  authorizing  county  clerks  to  appoint 
deputiee,  articles  3687^-3713,  authorixing  the  In- 
troduction of  copies  of  such  deputation  in  evi- 
dence, and  article  2287  and  articles  0-14,  de- 
claring a  joBtice  of  the  peace  to  be  an  ex  officio 
notary  pnhlic,  with  powen  to  administer  oaths 
and  take  affidavits,  a  record  showing  an  ap- 
pointment by  a  county  clerk  of  a  deputy,  ac- 
knowledged before  a  justice  of  the  peace,  Is  ad- 
missible In  evidence.— Smith  v.  State,  156  S. 
W.  646. 

(I)  Opinion  Kvldene*. 

{448  (Tex.Gr.App.)  The  testimony  of  a  wit- 
ness, who  had  measured  tracks  and  the  shoes  of 
accused  that  they  were  of  the  same  length,  was 
a  statement  of  fact— Wilson  t.  State,  166  S. 
W.  204. 

{473  (Tex.Cr.App.)  Where  piiysicians  were 
qualified  and  testified  as  to  an  examination  of 
a  wound  in  defendant's  arm  and  described  the 
wonnd  and  its  condition.  Uieir  testimony  as  to 
the  length  of  time  it  had  been  inflicted  was  ad- 
tnissible.- Pullen  v.  State,  166  S.  W.  985. 

1  475  (Tez.Or.App.)  In  a  prosecution  for  hom- 
iciae  with  a  pistol,  opinion  evidence  by  an  ex- 
pert as  to  how  the  balls  entered  and  left  de- 
ceased's body  is  inadmissible,  v^here  the  expert 
did  not  view  the  wounds  until  after  they  had 
been  stuffed  with  cotton.— Boberts  t.  State,  166 
S.  W.  661. 

(J)  Trnmamomy  of  AeMmvllees  and  Code- 
fradaats. 

1 507  (Tex.Cr.App.)  Where  an  officer  or  other 
person  takes  steps  to  detest  a  crime  or  get 
evidence,  such  person,  when  testifying  as  a 
witness,  is  not  an  accomplice.— Aosbrook  t. 
State,  156  S.  W.  1177. 

|507Va  (Tex.Cr.Ap^.)  Where  defendant  at- 
tempted to  raise  the  issue  that  an  adverse  wit- 
ness was  an  accomplice,  held,  that  it  was  prop- 
er to  allow  the  witness  in  support  of  bis  state- 
ment that  he  had  not  been  discharged  by  his 
employer  for  his  connection  with  the  offense  to 
tizplain  his  absence  from  work  for  a  few  days.- 
Bolmed  T.  Stoto.  166  S.  W.  UTS. 


BEPUBTBB 


{510  (Ky.)  At  emnmwi  Uw  the  tnle  tiiat  Uie 
jury  should  not  convict  on  the  unsupported  tes- 
timony of  an  accomplice  was  one  <a  practicet 
and  a  conviction  on  such  evidence  could  not  be 
quashed  as  illegal;  the  better  practice  being  for 
the  judge  to  advise  the  jury  to  acquit  unlesa 
the  accomplice's  testimony  bw  ooiroborated  aa  Co- 
accused's  participation.— ^JcannuaiwealA  T.  Bai^ 
ton,  156  STW.  ns. 

Ct.  Code  Prac.  i  241,  prohibiting  a  convic- 
tion upon  the  testimony  of  an  accomplice  an- 
lesB  corroborated,  construed  with  section  242» 
requiring  direction  M  an  acquittal  in  ttie  ab- 
sence of  necessary  corroboration,  applies  to 
misdemeanors  as  well  as  to  felonies. — Id. 

{SrO^t  (Tex.Cr.App.)  Where  an  accom^lee 
testified  aa  to  the  road  traveled,  the  Und  of 
vehicle  and  horses  driven,  etc.,  and  aaid  that 
defendant  had  offered  him  a  pistol,  testimony  of 
tiie  officer  who  arrested  blm  that  he  had  a  pis- 
UA  was  admissible  aa  corroborative  of  the  tes- 
timony of  the  accompliofc— Holmes  Stat^ 
166  S.  W.  1172. 

An  accomplice  cannot  b«  ewrobotated  hj  dae- 
larations  made  by  him  nor  by  testimony  tit  an- 
other accomplice. — Id. 

{Sri  (Tex.Cr.i4>P>)  The  testimony  of  an  ac- 
complice may  he  corroborated  by  circumstan- 
tial eridenee^-Cole  t.  State,  166  8.  W.  829^ 

(K>  OonfMaivM. 

S  518  (Ark.)  That  a  confession  Is  made  with- 
out caution  to  the  accused  that  it  might  be  used 
against  bim  does  not  render  it  incompetent  un- 
less invalidated  by  statute.— Greenwood  t.  State. 
156  S.  W.  427. 

{519  (Ark.)  A  confession  made  without 
threat  of  injury  or  promise  of  reward  or  ad- 
vantage, and  in  the  absence  of  any  infloence 
swerving  accused  from  the  truth,  is  voluntary. 
—Greenwood  v.  State.  156  S.  W.  427. 

A  confession  is  admissible,  though  elicited  by 
questions  to  the  accused  either  by  an  officer  or 
by  a  private  person,  and  even  though  the  form 
of  the  qoestfott  assumes  the  prison^s  snilt 
—Id. 

Defendant's  confessiou,  tiiongb  obtained  wltih- 
out  warning  that  it  might  be  used  against  him 
and  by  persistent  questioning  on  the  part  of 
the  omcers,  but  without  deception  or  hope  of 
reward,  or  any  threat  otiier  than  the  remark 
that  it  would  be  bettn  for  his  c<»wri«ee  if  he 
told  everything,  was  a  voluntary  confessimi.- Id. 

{ 535  (Ark.)  Under  Kirby's  Dig.  {  2885,  pro- 
viding that  a  confession,  unless  made  in  open 
court,  will  not  warrant  a  conviction  unless  ac- 
companied with  other  proof  that  soch  offense 
was  committed,  there  must  be  independent  evi- 
dence to  establish  that  the  crime  was  actually 
committed  by  some  one. — Greenwood  T.  State. 
166  S.  W. 

[H)  Welsht  nnd  flnMolencT. 

S549  (Tex.Or.App.)  Exculpatory  or  reaaon- 
e  explanation  showing  innocence  mast  be 
shown  false,  and  it  may  be  viewed  or  wei|^ed 
in  the  li^^t  of  all  the  facta  and  ita  falsity  so 
determined.— McKnifht  t.   State,  156  8.  W. 

iisa 

{952  (Tez.Cr.App.)  Wliere  circnmstantlal 
evidence  b  reUed  upon,  the  facte  must  exclude 
every  other  conclusion  or  hypothesla  except 
that  of  guilt  to  warrant  a  conviction. — Wil- 
liams V.  State,  156  S.  W.  938. 

{561  (Tez.Gr.App.)  One  charged  with  crime 
is  entitled  to  the  benefit  of  a  reasonable  doubt 
on  every  issue  of  fact  going  to  show  his  guilt.— 
Jones  T.  State,  156  S.  W.  1191- 

{  572  (Mo.App.)  If  the  evidence  left  a  reason- 
able doubt  as  to  defendant's  presence  at  the 
place  of  the  offense  at  the  time  of  ita  commis- 
sion, be  couid  not  be  convicted,  for  the  pre- 
sumption of  innocence  attends  hun  throughout 
the  trial  and  ba  can  only  be  eonidad  on  the 
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Mtabliibment  of  coilt  bejroiul  a  leumable 
A>abt— Bute  t.  lUlei,  166  S.  W.  7B8. 

XL  TDtB  or  TBIAK  AHD  OOHTIX. 
VANOB. 

S  594  Crex.Gr^pp.)  The  coart  did  not  trr,  on 
tbe  Aaj  of  a  criminaL  trial,  in  refasing  accus- 
ed time  to  infonn  her  attorner,  irho  bad  Just 
been  employed,  to  tc«t  a  witnesi,  who  wonld 
have  testified  that  abe  and  accused  were  to- 

S ether  shortly  before  the  alleged  commission, 
at  whose  attotdance  accused  bad  made  no 
effort  to  secnre.-^ohiison  r.  State,  156  S.  W. 
1181. 

{  596  (Tex.Cr.App.)  It  is  not  error  to  refuse 
a  continuance  on  me  gronnd  of  the  abaence  of 
a  witness  whose  testimony  is  impeaching. — Cole 
T.  State,  166  S.  W.  929. 

i  59B  (Tex.Cr.App.)  Accused,  who  relies  on 
his  sister's  word  that  she  will  attend  conrt, 
does  not  show  diligence  essential  to  a  continu- 
ance on  the  ground  of  her  absence.— Cole  t. 
State.  156  S.  W.  929. 

i  698  (Tex.Cr.App.)  Where  defendant  was  ar- 
rested on  May  19th  and  no  process  was  issued 
for  any  witness  until  October  26th,  the  cause 
being  set  for  trial  October  31st,  there  was  an 
inexcusable  lack  of  diligence,  warraadng  the 
oTOrrnling  of  an  application  for  a  conthinance. 
— Nnnes  v.  Sute,  166  S.  W.  938. 

XTL  TRIAIk 

(A)  Prellmtaary  Froce«dimr)>> 

i  622  (Tex.Cr.App.)  Perainia  jointly  indicted 
have  the  right  to  a  seveianee  and  to  direct  tbe 
order  of  trial  on  a  severance.— Sanchez  v.  State, 
166  S.  W.  218. 

1 629  (Tex.Cr.App.)  Where  defendant  filed 
no  motion  to  l>e  famished  the  names  of  wit- 
nesaea  not  indorsed  on  bis  cc^y  of  the  indict* 
ment,  bat  waited  until  the  case  was  called  for 
trial,  he  thereby  waived  his  right  to  object  that 
the  names  had  not  been  famianed  him. — Hdmeg 
T.  State,  166  S.  W.  1172. 

(B)  Co«ne  mm4.  Condvet  of  lu  Gem- 

1 637  (Tez.Cr.App.)  The  fact  that  defendant 
was  arrested  in  another  case  pending  against 
bim  during  the  time  ha  was  on  trial  was  not 
gronnd  for  reversal.— Nnnes  t.  State.  156  8. 

W.  933. 

{641  (Tex.Cr.App.)  White's  Ann.  Code  Cr. 
Ptoc.  art.  547,  requirinK  the  court  in  capital 
felony  cases  to  appoint  counsel  for  accused,  too 
poor  to  employ  counsel,  is  mandatory. — Burden 
V.  State,  166  S.  W.  1196. 

{643  (Tex.  Cr.  App.)  Under  White's  Ann. 
Code  Cr.  Proc.  art.  547,  requiring  tbe  court  In 
capital  felony  cases  to  appoint  counsel  for  ac- 
cused too  poor  to  employ  counsel,  and  Acts  S2d 
Leg.  p.  providing  for  official  court  ste- 

nographers, the  court,  in  a  capital  felony  case 
appointing  counsel  for  accused,  must  compel  the 
stenographer,  when  an  appeal  is  perfected,  to 
furnish  a  transcript.— Burden  v.  State,  156  S. 
W.  1196. 

1649  (Tex.CT.App.)  On  facts  stated,  Md, 
that  refusal  to  deter  the  selection  of  a  jury  un- 
til defendant  had  been  furnished  with  the 
names  of  all  contribators  to  a  fund  in  aid  of" 
prosecutiMi  was  not  error.— Holmes  v.  State. 
156  S.  Wl  1172. 

(O  B«eeptlon  of  BvtdCBe«. 

{  671  (Ark.)  The  approved  practice  is  to  with- 
draw the  jury  while  the  court  is  hearing  evi- 
dence to  determine  whether  a  coofession  i»  ad- 
missible.—Greenwood  V.  State,  1S6  S.  W.  427. 

{673  (Tex.Or.App.)  Where  contradictory  state- 
ments of  unsatisfactory  witoesses  for  the  state 
were  admitted.  It  was  error  to  refuse  to  charge 
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that  ancb  statements  were  not  competent  to  es- 
tablish defendant's  gnilt.— Uner  t.  State,  166 
S.  W.  211. 

1683  frex.Gr.App.)  Where  aoeaaed.  on  trial 
for  seduction,  showed,  on  tbe  croas-ezamination 
of  prosecutrix,  that  he  paid  expenses  Incurred 
by  ner  going  away,  the  state  could  show  that 
he  had  not  paid  all  tbe  expenses  but  that  ber 
father  had  paid  part  of  them.— Cole  t.  State, 
166  8.  W.  m 

{  684  (Ky.)  The  court  may  permit  in  rebattal 
testimony  that  should  have  been  introduced  in 
chief.— Doff  v.  Commonwealth,  166  S.  W.  149. 

11 687  (Ky.)  Under  Cr.  Code  Prac.  i|  22(^ 
223,  defining  the  order  of  proof  and  proceed- 
ings in  criminal  cases,  the  action  of  the  court  in 
permitting  the  commonwealth's  attorney,  in  bis 
closing  argument,  to  compel  accused  to  stand  up 
before  the  jury  by  tbe  side  of  a  state's  witness 
hM  reversible  error. — Balee  v.  Commonwealth. 
166  S.  W.  147. 

1 687  (Tez.OT.App.)  Whether  a  case  shall  be 
reopened  after  the  testimony  haa  closed  is  with- 
in the  sound  discretion  of  the  court— Cole  t. 
State.  166  S.  W.  929. 

(B)  Arvamonts  wd  Ooadaot  of  Oouoel. 

S  720  (Tex.Cr.App.)  Argument  of  the  prose- 
cuting attorney  is  not  improper  where  based  on 
legitimate  deductions  from  tbe  testimony.^ 
Wrba  V.  State,  156  B.  W.  1164. 

8  721  (Tex.Cr.App.)  District  attorney's  lan- 
guage, containing  only  an  Indirect  referwice  to 
defendant's  failure  to  testify,  held  not  reversi- 
ble error.— PuUen  v.  State,  156  S.  W.  935. 

{721  (Tex.Cr.App.)  Where  accused  on  a  tri- 
al for  Belling  intoxicating  liquor  in  probiliition 
territory,  did  not  testify,  the  statement  of  the 
state's  attorney  In  bis  argument  that  tbe  jury 
might  as  well  expect  accused  to  testify  that  he 
sold  intoxicating  liquor  as  to  expect  a  state's 
witness  to  so  ^eatify  was  an  improper  reference 
to  accosed's  failure  to  testifr.--JoDes  v.  State. 
1S6  S..W.  1191. 

{722  (Tex.Cr.App.)  In  a  prosecution  for 
breaking  schoolbouse  windows,  argument  of 
county  attorney  inferentially  charging  accused 
with  other  petty  offienaes  cn  whiim  there  was 
no  charge  or  evidence  error. — I^ner  v.  State, 
156  S.  W.  211. 

{723  (Ky.)  While  accused's  guilt  or  inno- 
cence must  be  determined  from  the  facts  of  the 
case,  and  he  cannot  be  affected  by  the  preva- 
lence of  crime,  it  is  within  the  limite  of  legiti- 
mate argument  to  insist  npon  the  jury  doing 
its  duty  for  the  purpose  of  preventing  bloodshed 
and  crime.— Williams  v.  Commonwealth,  156 
S.  W.  372. 

8  726  (Tex.Cr.App.)  A  bill  of  exceptions  to 
remarks  of  a  prosecuting  attorney,  qualified  by 
the  judge's  statement  "refused  because  In  an- 
swer to  argument  of  defendant's  counsel,"  pre- 
sents no  error.- Holmes  t.  State,  156  S.  W. 
1172. 

{ 730  (Ky.)  Remark  of  commonwealth's  at- 
torney In  murder  case  fliat  there  were  nine  mur- 
der cases  on  the  docket,  and  that  this  state  of 
affairs  would  not  be  stopped  until  some  one  was 
sent  to  the  chair,  lield  not  reversible  error, 
though  improper,  where  the  court  withdrew  it 
from  tbe  jury's  consideration.— Williams  v. 
Commonwealth,  156  S.  W.  372. 

(F)  Pvovlikee  of  Oowrt  m,mA  Jmrny  ta  0«K' 

8  741  (Tex.Cr.App.)  An  instroctfon  on  a  trial 

for  horse  theft  held  not  on  the  weight  of  th^ 
evidence.— Haley  v.  State,  156  S.  W.  637. 

{  744  (Ky.)  Where  a  second  indictment  show- 
ed, on  Its  face,  that  it  was  a  continuation  of 
the  former  prosecution,  begun  by  Indictment 
which  had  been  quashed,  and  there  was  no  con- 
flict in  the  evidence  on  the  question,  the  court 
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should  not  snbinit  to  the  jury  the  question 
whether  the  second  indictment  was  returned  in 
lieu  of  the  former.— Balee  t.  Commonwealth,  156 
S.  W.  147. 

J 761  {Tex.Cr.App.)  Where  the  issue  waa 
ettier  beer  sold  hj  accused  tn  prohibition 
territory  would  produce  intoxication,  an  in- 
Btruction  that  beer  ia  a  fermented  liquor,  and 
that  all  fermented  liquors  are  IntoxicatiDg,  was 
erroneous  for  falling  to  leave  tbe  issue  to  tbe 
jury.— Jones  v.  State,  156  S.  W.  1191. 

IS  763.  764  (Tez.Cr.App.)  In  a  prosecution  for 
the  theit  of  cattle,  an  ioBtrnction  that,  if  tbey 
were  stolen  as  charged  and  found  in  the  pos- 
session of  defendants  shortly  thereafter,  such 
possession  and  tbe  explanation  thereof,  if  any, 
would  be  proper  for  the  consideration  of  the 
jnry  in  determining  the  guilt  or  ionocence  of 
the  defendants  under  all  the  circumstances  was 
objectionable  as  a  charge  on  the  weight  of  tbe 
evidence.— McKnight  v.  State.  166  S.  W.  1188. 

li  763, 764  <Tex.O.App.)  A  charge  given  aft- 
er the  jury's  retirement,  on  its  request,  as  to 
whether  it  could  convict  of  an  attempt  to  com- 
mit theft  from  the  person  under  an  indictment 
charging  theft,  which  authorised  such  convic- 
tion upon  tbe  finding  of  an  attempt  in  the 
state  and  county  named  and  on  the  date  al- 
leged 'io  the  inaictmfnt,  and  from  the  person 
named  as  owner  held  not  on  the  weight  of  tbe 
evidence.— BeU  v.  State.  166  S.  W.  U94. 

(O)  Nee«Mltr,  ReqnUltM,  aad  SaMeleaer 
of  lutmctioB*. 

S  776  (Tex.Cr.App.)  In  a  prosecution  for  tbe 
theft  of  cattle,  an  instruction  that,  if  they  were 
stolen  as  charged  and  found  in  the  posseasion 
of  defendants  shortly  thereafter,  such  possea- 
don  and  the  explanation  tbere<^,  if  any,  would 
be  proper  for  the  consideration  of  the  jury  in 
determining  the  guilt  or  Innocence  of  tbe  de- 
fendants ander  all  the  circumstances  was  ob- 
jectionable as  submitting  the  defendants'  inno- 
cence ;  his  guilt  being  the  only  question  for  the 
jury.— McKnigbt  v.  State.  166  S.  W.  1188. 

§772  (Tex.Cr.App.)  In  a  prosecution  for  the 
theft  of  cattle,  where  the  questlim  of  defend- 
ants' poasession  In  tbe  county  where  tbe  in- 
dictment waa  found  was  fought  ont  before  tbe 
jury  on  tbe  facts,  a  charge  failing  to  submit 
such  Issue  was  reversible  error.— HcKnlght 
State,  156  S.  W.  1188. 

1779  <Tex.Cr.App.)  An  Instruction  that  if 
defendants,  or  either  of  them,  assaulted  tbe 
prosecuting  witness  with  intent  to  liill,  to  find 
them,  or  either  of  them,  guilty  of  assault  with 
intent  to  murder,  was  erroneous ;  since  it  an- 
dioriied  a  conviction  of  both,  if  either  made  an 
usau^t  with  such  intent— Maldonado  v.  State. 
156  S.  W.  647. 

1786  (Tex.CrJipp.)  In  a  prosecution  for 
burglary,  the  mere  fact  that  an  employe  of  the 
owner  of  the  warehouse  was  employed  to  feed 
stock  and  carried  a  key  to  tbe  warehouse  would 
not  raise  tlu  iaaue  of  his  authority  to  permit 
another  to  go  to  It  in  the  dead  of  ni^t  to  carry 
away  feed,  so  as  to  require  a  charge  thereon. — 
Holmes  ▼.  State,  156  S.  W.  1172, 

§  784  (Tex.Cr.App.)  It  is  only  when  the  tes- 
timony relied  on  for  a  conviction  is  wholly  cii^ 
cumstantial  that  the  court  is  required  to  charge 
on  circumstantial  evidence;  and,  where  there 
was  positive  testimony  that  defendant  was  tbe 
man  who  committed  tbe  burglary,  the  weight 
of  which  was  somewhat  weakened  by  cross-ex- 
amination, no  charge  on  circumstantial  evi- 
dence waa  necessary.- Pollen  v.  State,  166  8. 
W.  936. 

1784  (Tex.Cr.App.)  Where  there  bad  been 
no  difficulty  t>etween  defendant  and  deceased, 
and  defendant  in  a  general  fight  stnick  deceas- 
ed, but  it  was  not  shown  who  tbe  others  in  the 
fight  were  or  what  kind  of  an  instrument  made 
the  woond,  a  tailore  to  charge  on  drcunutan- 


tial  evidence  was  error. — Hnddleston  t.  State, 
156  S.  W.  1168. 

i  792  (Tex.Cr.App.)  In  a  prosecution  for  tlie 
theft  of  cattle,  where  it  was  an  lasoe  whether 
defendants  were  so  connected  with  the  orig- 
inal taking  as  to  be  principals,  tbe  Jan  ■bould 
have  been  apDropriately  instructed  tnmaa. — 
McKnigbt  v.  State,  166  S.  W.  1188. 

1 860  (Tez.Gr.App.)  In  a  prosecution  for  as* 
sault  with  intent  to  kill,  held,  that  as  instnie- 
tion  on  adequate  cause  without  explaining  or  de- 
fining the  same  waa  erroneova. — ^BoUnaon  T. 
State,  156  S.  W.  212. 

S8il  (Ky.)  In  a  prosecution  for  nnlawfuUy 
detaining  a  woman  against  her  will,  an  instmc- 
tion,  that  if  accused  took  bold  of  her  with  in- 
tmt  to  have  carnal  intercourse  this  would  be 
an  unlawful  taking  and  detaining  is  not  im- 
proper in  singling  out  certain  citcunutances 
and  charging  that  they  would  constitute  guilt 
—Black  V.  Commonwealth.  166  S.  W.  1043. 

1814  (Ky.)  A  statement  by  accused  to  third 
persons  as  to  how  be  came  to  enter  the  cham- 
ber of  prosecutrix,  which  was  overheard  and 
testified  to  by  the  witnMa,  is  not  a  confea^Mi 
that  requirea  an  instruction  on  the  aubject  of 
confessions.— BlatA  T.  Gohunonwealth,  166  S. 
W.  1043. 

§814  (Tex.Cr.App.)  In  a  proaecation  for  kid- 
napping where  tbe  jurisdiction  of  tbe  offense 
was  In  issue  and  where  there  was  no  proof  that 
tbe  channel  of  the  ffio  Grande  had  soddealy 

changed,  there  was  no  error  in  refusing  de- 
fendants requested  charge  assuming  that  tbe 
river  bad  suddenly  changed  its  course  into  a 
new  cbanneL— Nnnei  v.  Sute,  166  S.  W.  938. 

{814  (Tex.Cr.App.)  Where  there  was  no  tes- 
timony su^esting  that  certain  parties  were  ac- 
complices, the  court  did  not  err  in  refusing  to 
submit  that  issue  to  the  jury.- Holmes  v.  State, 
156  S.  W.  1172. 

S8I5  (Tex.Cr.App.)  In  a  prosecution  for 
theft  from  the  person,  an  instruction  held  not 
improper  in  unduly  limiting  the  defense,  in  ex- 
cluding from  tbe  consideration  of  the  jury  the 
question  whether  accused  bad  any  money,  w 
whether  the  money  found  on  him  was  that  won 
by  him  In  gambling.— Green  t.  State,  166  &  W. 
682. 

1815  (Tez.CT.Appu)  In  a  prosecution  for  the 
theft  of  cattle,  where  ddendant  explained  that 
be  did  not  know  they  were  in  his  herd  until 
pointed  out,  and  did  not  claim  them,  an  in- 
struction that  if  they  were  stolen  as  charged, 
and  defendant  was  found  In  possession  there- 
of, such  p08se8si<Hi  and  ita  exitianation,  if  any, 
might  be  considered  on  the  question  of  guilt 
was  erroneous  as  not  submitting  defendant's 
phase  of  tbe  case.— McKnigbt  v.  State,  156  S. 
W.  1188.  • 

§  823  (Tez.Cr.App.)  An  instruction  tiiat  pros- 
ecutrix, on  a  trial  for  seduction,  is  an  accom- 
plice and  that  accused  cannot  be  convicted  on 
her  testimony  alone  unless  there  is  other  evi- 
dence tending  to  connect  accused  with  the  of- 
fense, is  not  erroneous  for  failUig  to  charge  <hi 
reasonable  doubt  covered  Ict  an  instructifHi  fol- 
lowing.—Cole  V.  State,  166  S.  W.  929. 

(H)  Be««Mts  for  lumtrmmUmmm. 

1 829  (Tex.Cr.App.)  It  was  not  error  to  re- 
fuse a  special  charge  which  was  fully  embraced 
in  the  charge  given.— Irving  v.  State,  156  S.  W. 
641. 

8  829  (Tez.Cr.App.)  An  instruction  Aeld  to 
sufficiently  charge  that  there  can  be  no  sedno 
tion  unless  prosecutrix  yielded  her  virtue  alone 
in  consideration  of  promise  of  marriage,  so 
that  it  was  not  error  to  refuse  a  requested 
<-Iiarge  on  the  subject.— Cole  v.  State,  166  S.  W. 

§829  (Tex.Cr.App.)  The  refusal  of  special 
charges  is  not  error  where  fully  oorered  by  the 
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court* I  main  dbaiga.— Holnui  t.  State,  166  S. 
W.  1172. 

(J)  C««tMlr»  C»B<«et*  a»A  DollbentloBs 
of  Jvrr> 

1850  (Tex.CrJt,pp.)  The  fact  that  a  deputy 
sheriff  wag  a  witQem  in  a  case  did  not  diniuBl- 
ity  him  from  performing  his  official  duty  in 
Kuardine  the  jucy.— H^dmes  t.  State,  156  8. 

w.  lira. 

1 857  (Tex.Cr.App.)  Where  several  of  the  ju- 
■7  aft<>r  retirement  discussed  defendant's  fail- 
ure to  take  the  stand  in  his  own  behalf  con- 
trary to  the  charge  of  the  court,  such  miscon- 
duct was  reversible  error. — Huddleston  v.  State, 
156  S.  W.  1168. 

S863  (Tei.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  754,  permitting  the  jury,  after  re* 
tirement.  to  aak  further  Instructions,  and  re- 
quirins  the  court  to  instruct  on  the  particular 
point  asked,  an  instruction  that  the  Jury  could 
convict  of  attempt  to  commit  theft  from  the 
person  under  an  indictment  charfdng  theft  from 
the  person,  Aeld  proper  in  response  to  a  ques- 
tion as  to  whether  tneJuiT  could  so  convict.— 
BeU  T.  State,  156  S.  W.  1194. 

(K)  Twdlet. 

I  878  (Tei.Cfr.App.)  Where  accused  was  found 
iniilty  of  breaking  the  laws  of  the  live  stock 
sanitary  commission,  the  verdict  would  neces- 
sarily be  applied  to  the  count  attempting  to 
charge  that  defense,  and  not  for  the  pnrpoM  of 
upholding  a  conviction  to  those  charginjE  a 
TioUtion  of  Pen.  Code  1011.  art  1283.-Rhea 
T.  State,  1D6  8.  W.  648. 

zm.  xonoirs  for  itbw  trial 

AHD  nr  ARREST. 

I S22  {Tei.Cr.App.)  An  exception  to  the  re- 
fusal to  charge  on  circumstantial  evidence  in 
a  misdemeanor  case  comes  too  late  when  made 
for  tlie  first  time  on  a  motion  for  new  trial.— 
Schneider  v.  State.  156  8.  W.  944. 

f  922  Crex.Cr.App.>  Brror  in  the  ctiaige  as 

?iven  can  be  taken  advantage  of  in  the  motijNi 
or  a  new  trlaL— Holmes  t.  State,  166  S.  W. 
1172. 

1938  <Tex.CrJ^ppw)  Whara  tte  allied  new- 
ly discovered  evidenea  would  only  be  admissiible 
as  tending  to  impeach  a  witness  and  would  not 
be  of  that  force  as  would  probably  produce  a 
different  result,  the  denial  of  the  motion  for 
new  trial  was  not  error^Holmea  v.  State.  166 
8.  W.  1172. 

1 945  C^.Cr.App.)  New  trial  held  not  to 
be  granted  for  newly  discovered  evidence  con- 
nsting  of  a  witness'  testimony  that  she  and  ac- 
cused were  together  on  the  evening  of  the  crime, 
where  it  appeared  that  they  had  separated  be- 
fore the  Commission  of  the  theft. — Johnson  v. 
State,  156  S.  W.  1181. 

1951  (Tex.Cr.App.)  A  motion  for  new  trial, 
filed  after  the  term  at  which  conviction  wae 
had,  comes  too  late.— Kinch  v.  State.  156  S.  W. 

{956  (Ky.)  A  new  trial,  asked  for  miscon- 
doct  of  a  juror,  is  properly  denied,  where  the 
affidavit  setting  up  the  juror's  misbehavior  in 
expressing  an  opinion  failed  to  show  that  ac- 
cused and  his  coansel  did  not  learn  thereof  un- 
til after  verdict.— Black  v.  Commonwealth,  156 
S.  W.  1043. 

{ 956  (Tex.Cr.App.)  EMdence  on  tiie  issue 
whether  the  jury,  before  agreeing  upon  their 
verdict,  had  referred  to  defendant's  failure  to 
testify.  A«Id  to  show  that  a  juror's  reference 
to  such  failure  was  made  after  the  jury  bad 
agreed  upon  defendant's  guilt,  thoogh  before 
the  fixing  of  the  time  of  puniahment. — PuUen 
V.  State,  156  S.  W.  935. 


XT.  APPEAX.  AHD  ERROR,  AND 
OERTIORARX. 
(A)  Wmrwa  of   Remedy.  JarlsdletloB,  and 
BiKht  ot  Review. 

S  1020  (Mo.App,)  Where  the  punishment  was 
properly  fixed  at  a  fine  of  f20  against  eacb  of 
two  defendants  changed  with  obtaining  money 
under  false  pretenses,  an  appeal  was  properly 
taken  to  the  Court  of  Appeals.— State  v. 
Krouse,  166  S.  W.  727. 

I  1020  (Tex.Cr.App.)  Under  Code  Cr.  Froc 
1911,  art  87,  declaring  final  a  judgment  of  the 
county  court  for  $100  or  less,  on  appeal  from 
an  inferior  court,  it  is  not  appealable  to  the 
Court  of  Criminal  Appeals. — Corbett  v.  State. 
156  S.  W.  206. 

ft  1026  (Ky.)  Voluntary  and  unnecessary  pay- 
ment of  fines  imposed  by  judgments  in  prosecu- 
tions for  illegal  sale  of  liquor,  so  that  the 
amount  of  the  fine  remaining  in  one  case  was 
leas  than  fSO.  to  require  a  tiamiasal  of  ap- 
peals under  Cr.  Code  Prac  I  347.— Eutsler  ▼. 
Commonwealth,  156  8.  W.  865. 

<B)  PreaeB<KtloB  aad  Rcservatloa  tm  I<«w- 
•r  CToart  mt  Groaads  of  Rerlew. 

1 1036  (Tex.Or.App.)  Where  prosecutrix  was 
tested  as  to  her  competency,  and  the  court  de- 
cided that  she  was  competent,  and  her  testi- 
mony went  before  the  jury,  accused,  resen'ing 
no  exception,  could  not  complain  of  the  ruling. 
-Kinch  V.  State,  166  8.  W.  649. 

I  1038  (Tex.Cr.App.)  Where  accused  did  not 
except  to  any  part  of  the  charge  given  in  a 
misdemeanor  prosecution,  as  required  by  Code 
Cr.  Proc.  1911,  art  743,  and  requested  no  spe- 
cial charge,  there  was  no  reversible  error.— 
Johnson  v.  State.  186  S.  W.  1164, 

(C)  Froeeedlnfna   tar  Tr^Naler  of  Canae, 

Md  BSeet  Thereof. 

1 1077  rrex.Cr.App.)  Act  32d  Leg.  p.  268,  | 
14,  providing  that  where  the  court  appointa  an 
attorney  to  represent  the  defendant  the  official 
reporter  shall  furnish  such  attorney,  if  con- 
victed, and  where  an  appml  is  prosecuted, 
with  a  transcript,  as  provided  In  section  5,  for 
which  service  the  state  shall  pay,  etc..  when 
construed  with  section  8,  does  not  authorize 
the  furnishing  of  a  transcript  of  the  evidence 
to  an  accused,  who  was  represented  by  employ- 
ed counsel.— Jackson  t.  State,  156  8.  W.  1183. 

I  1084  (Ky.)  Under  Cr.  Code  Prac.  |  386,  sub- 
sees.  1,  2,  providing  that  an  appeal  prayed  dur- 
ing the  term  must  be  granted,  and  that  a  sus- 
pension of  the  execution  of  the  judgment  must 
be  ordered,  the  drenlt  court  must,  as  matter  ot 
right,  grant  an  appeal  prayed  during  the  term 
and  suRpend  execution  of  the  judgment— Balee 
V.  Commonwealth.  156  8.  W.  147. 

(D)  Beoord  aad  Proceedl«va  Hot  ia  Roe- 

ord. 

i  1088  (Tex.Cr.App.)  Where  the  official  ste- 
nographer failed  to  comply  with  the  order  of 
the  court  to  furnish  a  transcript,  and  the  court 
took  no  steps  to  compel  him  to  do  su,  and  the 
stenographpr  could  not  comply  with  the  order 
of  the  Court  of  Criminal  Appeals  beoaiifie  he 
had  lost  a  part  of  his  notes,  the  case  must  be 
reversed  and  remanded.— Burden  v.  State,  156 
S.  W.  1196. 

i  1090  (Tex.Cr.App.)  On  appeal  in  a  criminal 
case,  where  the  record  contams  neither  a  state- 
ment of  facts  nor  bills  of  exception,  the  suffi- 
ciency of  the  evidence  to  warrant  a  conviction 
cannot  be  reviewed ;  the  testimony  not  being 
before  the  court— Lane  v.  State,  156  S.  W.  204. 

I  1090  (Tex.Cr.App.)  Rulings  on  evidence  can- 
not be  considered  on  appeal,  where  no  bills  of 
exception  thereta  are  contained  in  the  record.— 
Smith  V.  State.  156-8.  W.  214. 

(  1090  (Tex.Cr.App.)  Id  the  absence  of  blllR 
of  exceptions,  objectioafi  to  the  admission  and 
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rejection  of  evideocc  caanot  be  considered.— 
Smith  T.  State,  156  S.  W.  645. 

f  1090  (TeT.Cr.App.)  Where  the  record  con- 
tains no  statement  of  facts  or  bills  of  excep- 
tions, no  question  raised  in  the  motion  for  a 
new  trial  Is  reviewable.— Jaynes  State,  ISA 
S.  W.  221. 

{  1 090  (Tez.Cr.App.)  On  appeal  in  a  criminal 
case,  where  the  indictment,  charge,  jndgment, 
and  sentence  were  in  proper  form,  there  were 
DO  questions  open  for  consideration,  in  the  ab- 
sence of  a  bill  of  exceptions  or  statement  of 
facts.— Hooper  v.  SUte,  166  S.  W.  221. 

i  1090  CTex.Cr.App.)  The  matters  presented 
as  grounds  for  a  new  trial  In  a  criminal  case 
could  not  be  reviewed  or  revised,  where  the  rec- 
ord contained  neither  a  statement  of  facts  nor 
a  bill  of  ezceptions.— Hooper  v.  State,  lfi6  S. 
W.  221. 

1  1090  (Tex.Or.Apn.)  Alleged  objectionable  and 
InjaruHis  remarln  of  the  district  attorney  conld 
not  be  reviewed,  where  they  were  not  verified 
In  any  manner  or  perpetuated  by  bills  of  excep- 
tion.—Shomweber  V.  State,  166  S.  W.  222. 

I  1090  (Tez.Gr.App.)  Assignments  of  error  to 
the  selection  of  a  special  venire  cannot  be  con- 
sidered where  no  bills  of  ezception  were  reeerv- 
ed.— Asbeck  v.  State,  166  S.  W.  925. 

A  recitation  in  the  judgment  that  accused 
excepted  to  the  action  of  the  court  io  refusing 
to  quash  a  special  venire  is  not  sufficient  to 
take  the  place  of  a  bill  of  ezception  thereto. 
—Id. 

f  1090  (Tez.Gr.App.)  A  ground  alleged  in  a 
motion  for  new  trial,  not  verified  by  a  bin  of 
exceptions  or  evidence,  cannot  be  considered^ 
Schneider  v.  State,  156  3.  W.  &14. 

il090  (Tex.Gr.App.)  On  appeal  in  a  cilnii- 
case,  where  the  record  contains  neither  a 
bill  of  exceptions  ngr  a  statement  of  facts,  the 
motion  for  a  new  trial  presents  nothing  that 
Qin  be  reviewed. — Washington  v.  State,  106  S. 
W.  11T2. 

t  1090  rFex.Gr.App.)  Where  there  Is  no  bill 
of  ezceptioDB  showing  that  the  prosecuting  at' 
tomey  used  the  remarks  alleged  in  the  special 
charge,  the  question  la  not  so  presented  as  to  be 
reviewable.— Holmes  v.  State,  156  S.  W.  1172. 

I  1090  (Tex.Gr.App.)  The  denial  of  a  motion 
for  a  new  trial  localise  of  the  admission  of  al- 
leged erroneous  evidence  could  not  be  reviewed, 
where  the  record  contained  no  bills  of  excep- 
tion verifying  such  matters,  and  there  was 
nothing  in  the  record  to  show  that  evidence 
was  admitted,  other  than  as  stated  in  the  mo- 
tion.—Clifton  V.  State,  156  S.  W.  1179. 

i  1091  (Tex.Gr.App.)  A  bill  of  exceptiMis  on 
appeal  from  a  conviction  complaining  of  the 
sustaining  of  an  objection  to  a  question  asked 
prosecutor  on  cross-examination  as  to  whether 
accused  had  not  brought  a  civil  action  for  the 
possession  of  the  alleged  stolen  property  be- 
fore the  indictment  was  insufficient,  where  it 
merely  showed  that,  if  prosecutor  had  testified 
he  would  have  stated  that  the  dvU  action  was 
stUl  pending.— Haley  v.  State.  1S6  S.  W.  6S7. 

i  1 092  (Tez.Cr.App.)  Bills  of  ezception  not 
filed  until  more  than  20  days  had  expired  after 
the  adjournment  of  the  term  at  which  accused 
was  convicted  will  not  be  eonddered  on  ap- 
peal.-GIbbB  v.  State,  156  S.  W.  687. 

I  1092  fTez.Cr.ApD.)  A  bill  of  exceptions 
without  the  approval  of  the  the  trial  jodge,  ver- 
ified by  bis  signature,  cannot  be  considered  on 
appeal.— Nunes  v.  State,  166  S.  W.  933. 

i  1093  (Tez.Cr.App.)  In  a  proaecntion  for 
a  homicide  with  a  pistol,  a  Mil  of  ezceptions 
held  to  safBdently  present  for  review  the  ques- 
tion of  the  competency  of  opinion  evidence  as 
to  the  way  the  balls  entered  and  left  deceased's 
body.— Roberts  v.  State,  156  S.  W.  661. 

J  1097  (Tex.Cr.App.)  Alleged  error  in  refus- 
ing new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  law  and  the  evidence  cannot 


be  reviewed  In  tl»  abaence  of  statement  of 
facts  in  the  retwrd.— McCain  t.  State.  156  8. 

W.  640. 

S  1097  (Tez.O.App.)  In  the  absence  of  a 
statement  of  bets,  the  insufficiency  <rf  tfae  evi- 
dence to  sustain  the  coniiiction  cannot  be  con- 
sidered.—Gastenara  T.  State,  156  S.  W.  1180. 

I  1097  (Tez.Cr.App.)  Assignments  of  error  as 
to  instructions  and  the  Insufficiency  of  the  evi- 
dence to  support  the  ctmviction  cannot  be  con- 
sidered. In  the  abaenee  of  a  stat«nait  of  bets. 
—Jackson  t.  State,  196  8.  W.  1183. 

I  1099  (Tez.Gr.App.)  Where  defendant  ms 
convicted  at  a  term  of  the  county  court  which 
adjourned  January  4th,  his  statement  of  &ets 
filed  Febmary  3d  was  too  late;  the  80-day 
time  for  filing  statements  of  tacts  not  applying 
to  the  coun^  court,  but  where  an  order  of 
court  allows  any  time  after  adjournment  in 
which  to  file  a  statement  (ME  acta  the  limit  of 
such  time  is  20  dajTS.— Hall  t.  State,  108  &  W. 
644. 

S  1099  (Tex.Gr.App.)  A  statement  of  facts 
filed  after  sentence,  entered  nunc  pro  tunc  at 
a  term  subsequent  to  the  term  at  which  convic- 
tion was  had,  cannot  be  considered  on  apjteaL 
— Kinch  V.  State,  156  S.  W.  649. 

I  1099  (Tez.Gr.App.)  Statement  of  facts  not 
filed  until  more  than  20  days  had  expired  after 
the  adjournment  of  the  term  at  which  accused 
was  convicted  will  not  be  considered  on  ap- 
peal.—Gibbs  V.  State,  166  S.  W.  687. 

Wiiere  accused's  statement  of  facts  was  not 
filed  hi  time  owing  solely  to  the  fault  of  the 
trial  judge,  the  statement  filed  out  of  time  and 
admitted  to  be  correct  will  be  considered.— Id. 

I  1099  (Tez.Cr.App.)  Where  a  statement  of 
facia  ma  naitbw  approved  by  the  trial  judge 
nor  filed  within  the  time  required  by  law,  it 
cannot  be  considered  for  any  porpoee. — San- 
ders V.  State,  156  S.  W.  027. 

S  1099  (Tez.Gr.App.),  Testimony  beard  on  the 

?uestion  whether  the  jury  discussed  defendant's 
allure  to  testify  before  arriving  at  their  ver- 
dict, not  filed  until  after  term  time,  cannot  be 
considered  cat  appeal.— Pnllen  t.  State,  108  S. 
W.  935. 

1 1 101  (Tez.Gr.App.)  Where  the  only  ground 
in  the  motion  for  new  trial  was  the  Insuffi- 
ciency of  the  evidence,  a  conviction  must  be  af- 
firmed on  appeal,  in  the  absence  of  a  statement 
of  facts.— Elands  v.  State,  166  8.  W.  1167. 

1 1 105  (Tex.Cr.App.)  A  transcript,  not  cer- 
tified by  the  official  stent^rapber,  not  signed 
by  the  attorneys  who  tried  the  caae,  and  not 
approved  by  the  trial  judge,  cannot  be  consid- 
ered on  appeal  for  any  purpose.- Wright  t. 
State,  166  S.  W.  624. 

I  1 106  (Tez.Gr.App.)  Transcripts  are  required 
to  tw  made  up  and  filed  in  tills  conrt  at  once 
upon  adjournment  of  tiie  trial  court- Walker 
V.  State,  156  S.  W.  206. 

SI  106  (Tez.Cr.App.)  Accused  having  been 
convicted  at  a  term  lasting  more  than  8  weeks, 
and  no  bills  of  ezception  or  statement  of  ^cts 
having  been  filed,  though  more  than  90  days 
have  passed  since  the  overruling  of  the  mo- 
tion for  a  new  trial  and  the  pitmouncing  of 
sentence,  the  judgment  will  be  affinnedi— Car- 
den  V.  State,  166  S.  W.  688. 

f  i  106  (Tex.CrJLpp.)  Under  White's  Ann 
Code  Cr.  Proc  arts.  8MS-902,  a  transcript  in  a 
criminal  appeal  cannot  be  considered  wlkere 
more  than  00  days  have  elapsed  between  the 
trial  and  the  time  of  flllns^Fraikcis  t.  States 
156  S.  W.  1167. 

Where  attorneys  of  persona  oonyietcd  of  crime 
nrevent  the  filing  of  the  transcript  witUn  the 
90  days  fixed  by  law,  the  appeal  will,  in  the 
absence  of  good  reason  shown,  be  diandased. 
-Id. 

1 1 1 1 1  (Tei.Cr.App.)  Accused,  who  accepts 
bills  of  exceptions  as  qoallfied  by  the  judge,  is 
boond  therel^.— Hater     State,  156  S.  W.  637. 
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I  1119  (Tei:.Cr.App.)  A  bill  of  excepUons 
eomplafning  the  renual  of  tb«  trial  court  to 
put  some  of  the  pnwecutiiv  witnesses  under 
the  rule  presents  no  error,  where  it  does  not 
show  what  such  witnesses  testified  to.— Smith 
T.  State,  156  S.  W.  645. 

,  I  1121  (Tez.Gr.App.)  The  sufficiency  of  the 
evidence  to  prove  accused's  ffuilt  berond  a  rea- 
sonable doubt  could  not  be  reviewed,  where  the 
evidence  was  not  in  the  record,  and  did  uot  ac- 
company the  record.— Clifton  v.  State,  156  S. 
W.  1179. 

8  M  22  (Tez.Or.App.)  tt  was  not  shown  that 
the  court  erred  in  giving  a  charge  which  tend- 
ed to  emphasize  another  portion  of  the  charge, 
where  it  did  not  appear  how  this  could  have  in- 
jured accused,  and  it  was  not  in  fact  urged 
that  it  did  injure  him,  especially  where  the  evi- 
dence was  not  in  the  record,  and  did  not  accom- 
pany ae  recoTd.--Glifton  v.  State,  166  B.  W. 
1179. 

<Bi>  Asslimnient  ol  Brron  and  Brl*fs. 

I  1129  (Tez.Cr.App.)  Au  aasignment  of  error 
is  not  giving  requested  instructions  Nos.  1,  2, 
3,  etc.,  is  not  sufficient  to  aathorise  their  con- 
sideration on  appeal.— 'I^nch  v.  State,  156  S. 
W.  1182. 

I  1130  (Mo.App.)  Although  neither  appellant 
nor  respondent  file  briefs,  it  is  the  statutory 
imxs  of  the  court  to  examine  the  record  for  er- 
ror.—State      Miles,  108  S.  W.  768. 

(F)  DlaaUssal,    Hearlns,    and  Reltearl«K. 

I  1 131  (Tex.Cr.App.)  Where  defendant  pend- 
ing his  atmeal  has  escaped  from  castody,  the 
appeal  win  be  dismissed.- McDonald  t.  State, 
\m  S.  W.  209. 

S  1 1 3 1  (Tei.Cr.App.)  Where  au  appeal  was 
dismissed  for  want  of  sufficient  recognisance, 
and  appellant  immediately  entered  into  a  new 
sufficient  one,  bis  motion  to  set  aside  the  dis- 
missal will  be  granted.— Aosbrook  v.  State,  156 
S.  W.  1177. 

(O)  ReTlew. 

i  I  (44  (Ark.)  Where  the  record  does  not  show 
that  accused  objected  to  nor  requested  any  In- 
stmcttons  that  the  court  refused,  the  court  on 
app^  mast  presume  that  the  trial  court  cor- 
rectly instructed  on  the  law.— Bottner  v.  State, 
156  S.  W.  1027. 

8  1144  (Ky.)  In  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  partial 
payment  of  fines  by  the  wife  of  accused,  where- 
by the  balance  due  was  insufficient  to  author- 
ize an  appeal,  was  while  acting  on  his  authori- 
ty.—Eutaler  T.-  Commonwealth,  156  S.  W.  855. 

{1144  (Tex.Cr.App.)  In  the  absence  of  rec- 
ord evidence,  the  court  must  presume  that  the 
trial  jndge  charged  the  law,  and  all  the  law, 
applicable  to  the  facts,  and  that  there  was  no 
error  in  refusing  the  special  charges  reQuested. 
—Wright  V.  State,  156  S.  W.  624. 

I  1144  (Tez.Cr.App.)  Where  a  special  chai^ 
is  not  marked  "given"  or  "refused"  and  the 
bill  of  exceptions  does  not  complain  of  its  re- 
fusal, the  court  on  appeal  will  presume  that  it 
was  given.— Cole  v.  State,  156  S.  W.  929. 

I  1153  (Ky.)  The  action  of  the  court  in  per- 
mitting in  reoiittal  testimony  that  should  have 
been  introduced  in  chief  will  not  be  disturbed 
unless  its  discretion  has  been  abused  and  sub* 
■tontial  rights  of  the  party  complaining  prej- 
udiced thereby.— Duff  v.  Commonwealth,  156  S. 
W.  149. 

\  1 103  (Tex.Cr.App.)  In  the  absence  of  any- 
thing showing  on  abuse  of  discretion,  the  ac- 
tion of  the  trial  court  in  refusing  to  put  some 
of  the  prosecnting  witnesses  under  the  rule  will 
not  be  held  erroDeous.— Smith  v.  State,  166  S. 
W.  646. 


f  li$3  (Tex.Gr.App.)  Whether  a  case  diall  be 
reopened  after  the  testimony  has  closed  being 
within  the  sonnd  discretion  of  Oie  court,  its 
action  will  not  be  disturbed  unless  tibe  discre- 
tion has  been  abnsed^-Gola  t.  State,  166  S. 
W.  929. 

11108  (Ark.)  The  finding  of  the  trial  jui^e 
that  defendant's  testimony  as  to  the  involun- 
tary character  of  his  confession  was  not  true 
is  conclusive  on  appeal,  unless  the  coart  abused 
its  discretion.— Greenwood  v.  State,  156  S.  W. 
427. 

8  1109  (Ark.)  A  verdict  sustained  by  substan- 
tial evidence  wiH  not  be  disturbed  va  appeal.— 
Rottoer  v.  State,  166  S.  W.  1027. 

1 1159  (Ky.)  Where  the  witnesses  for  the 
commonwealth  testified  to  facts,  which  if  believ- 
ed, showed  that  the  offense  charged  was  com- 
mitted in  the  coonty  and  within  12  months  next 
before  the  finding  of  the  indictment,  a  conviction 
under  proner  instructions  will  not  be  disturbed. 
—Duff  V.  Commonwealth,  156  S.  W.  149. 

I  1159  (Ky.)  In  a  criminal  case,  where  the 
verdict  was  based  npfm  sharply  conflicting  evi- 
dence, it  wHI  not  be  interfered  witli  on  appeal 
unless  it  appears  at  first  blush  so  contrary  to 
the  evidence  as  to  show  that  it  was  the  result 
of  passion  or  prejudice. — Black  v.  Common- 
wealth, 156  S.  W.  1043. 

8  1159  (Tenn.)  The  Supreme  Court  will  not 
reverse  a  conviction  upon  the  evidence,  unless 
the  evidence  preponderates  against  the  verdict 
and  in  favor  of  accused's  innocence. — Mahon  v. 
State,  156  S.  W.  458. 

In  determining  whether  the  evidence  pre- 
ponderates against  a  verdict  of  guilty,  imma- 
terisl  conflicts  in  the  testimony,  discrepancies 
in  dates  and  distances,  which  are  not  control- 
ling, and  in  many  cases  the  weight  to  be  giv* 
en  to  the  te^mony  arising  from  the  number 
and  general  reputation  of  the  witnesses,  are 
disregarded.— Id. 

51159  (Tex.Cr.App,)  A  verdict  on  conflicting 
dence,  but  sustained  by  evidence,  if  believed 
and  rendered  under  proper  instructions,  will 
not  be  diaturtied.— HJey  t.  State,  166  S.  W. 
637. 

I  r  1661/2  (Tenn.)  Under  Pnb.  Iaws  1911,  c. 
32,  error  in  holding  jurors  competent,  neces- 
sitating exhaustion  of  peremptory  challenges, 
held  not  ground  for  reversal,  although  sccused 
was  compelled  to  accept  a  juror  objectionable 
to  him,  but  lezally  competent.— Mahon  v.  State, 
156  S.  W.  458. 

8(1661/2  (Tex.Cr.App.)  Where  accused  did 
not  exhaust  bis  challenges,  and  no  objection- 
able juror  was  enforced  on  him,  errors  in  the 
selection  of  jurymen  will  not  be  reviewed  on 
appeal.— Beaupre  t.  State,  166  8.  W.  625. 

8  1 1 66'/2  (Tex.Cr.App.)  Where  attorney  for  ac- 
cused, absent  when  the  case  was  called,  appear- 
ed before  any  witness  was  examined,  accused, 
not  injured  by  the  attorney's  absence,  could  not 
complain  that  he  was  forced  to  trial  duriiw  the 
absence  of  his  attorney.— Gastenara  t.  State, 

166  s.  w.  iisa 

81168  (Ark.)  Where  defendant's  confession 
was  admitted,  error,  if  any.  in  not  withdraw- 
ing the  jury  while  the  court  was  hearing  evi- 
dence to  determine  its  admissibility  was  hann- 
less.— Greenwood  r.  State,  166  S.  W.  427. 

8  1168  CTez-Cr-App.)  In  a  proaeentloii  ftor 
burglary,  the  fact  that  a  witness,  who  said  he 

had  seen  defendant  at  a  certain  place  and  time 
on  the  night  of  the  burglary,  knew  the  time 
because  be  bad  been  so  informed  by  anotber 
person,  was  immaterial;  and  hence  a  refusal 
to  exclude  it  was  not  error.— Pullen  r  State, 
156  S.  W.  935. 

Error,  if  any,  in  refusing  to  strike  immaterial 
evidence  as  to  the  time  when  witness  saw  de- 
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fendant,  wu  not  fronnd  for  rerezsal.  when  de- 
(enaant  hinsdf  proved  that  he  was  at  that 
place  at  that  tliae.— Id. 

1 1 169  (Tex.Cr^pp.)  Admitting  prosecuting 
ffitnesB'  explanation  that  he  c^ed  accused  a 
vile  name  because  he  thought  he  was  implicat- 
ed in  the  aeration  of  Unuelf  and  his  wife 
held  baimless,  if  emmeooa.— Comegys  t.  State, 
156  S.  W.  642. 

S  1169  <Tex.CT.App.)  Where  the  sole  defense 
of  accused,  charged  with  seduction,  was  that 
there  was  no  engagement  of  marriage,  the  ad- 
mission of  evidence  as  to  when  and  where  the 
father  of  ptosecntriz  learned  of  her  pregna^ 
was  not  prejudiciaL— Oole  v.  State,  166  S.  W. 
929. 

{  M  72  (Ky.)  In  a  prosecution  for  nnlawf ull; 
detaining  a  woman  against  her  will,  an  instruc- 
tion, that  if  accused  grasped  her  with  intent  to 
have  aeznal  intercourse  this  would  constitute  a 
taking  and  detaining,  is  harmless,  where  the 
prosecuting  witness,  who  alone  testified  to  the 
detention,  stated  that  he  committed  such  acts; 
the  charge  stating  only  tiiat  U  he  did  do  such 
acta  he  was  guilty.— Blad  t.  GonunoDwealtbt 
166  S.  W.  1043. 

S  M72  (Tex.Cr.App.)  Instructions  submitting 
questions  of  breaking  without  specific  reference 
to  either  a  day  time  or  niriit  time  bnrglary  held 
not  error,  where  the  evidence  would  support  a 
conviction  of  one«  hat  not  of  the  otbei^  and  the 
verdict  was  general.— Shomweber  v.  State,  156 
S.  W.  222. 

{  1172  (Tex.Cr.App.)  The  error  in  an  in- 
struction on  a  trial  for  rape  on  a  female  under 
the  age  of  consent  that  the  evidence  need  not 
show  more  than  penetration  held  not  revers- 
ible; the  indictment  not  alleging  that  the  of- 
fense was  accomplished  by  force,  tbxeats,  or 
fraud.-Kinch  v.  State,  156  S.  W.  649. 

{JI72  (Tex.Gr.App.)  An  instruction  In  a 
prosecution  for  forgery  that  if  accnsed  "actual- 
ly" believed  he  had  authority  to  sign  to  a  check 
the  name  which  he  signed  thereto,  the  Jury 
should  acquit  cannot  be  complained  of  by  ac- 
cused for  not  being  based  upon  the  hypothesis 
that  accused  "reasonably"  believed,  etc.— Davia 
V.  State,  156  S.  W.  1171. 

1 1 173  (Tex.Cr.App.)  Failure  to  chai^  that 
evidence  of  temporary  insanity  produced  by  the 
use  of  ardent  spirits  might  be  considered  In 
mitigation  of  the  penalty  pursuant  to  Pen.  Code 
1911,  art  41,  held  harmless  where  the  jnry  fix- 
ed the  lowest  penalty  prescribed  by  law  for  the 
oflFenae  diaj^.— D^sdale  v.  State,  166  8.  W. 
685. 

S  1174  (Tex.Cr.App.)  Error,  if  any,  in  a  ju- 
ror's reference  to  defendant's  failure  to  testify, 
made  after  agreement  on  defendant's  guilt,  but 
before  fixing  the  punishment,  contrary  to  the 
court's  direction,  held  not  reversible  error  in 
view  of  the  fact  that  the  jury  assessed  the  low- 
est penalty  authorised  by  law.— Pnll«i  t.  State, 
156  S.  W.  936. 

(H)  DetermlmAtloB  Dtspoaltlos  of 

SIIB6  (Tenn.)  Pub.  Laws  1911,  c.  82,  con- 
strued to  require  the  court  to  disregard  errors 
in  holding  competent  jurors  whom  accused 
thereupon  challenged  peremptorily,  although  be 
was  thereby  compelled  to  accept  a  juror  whom 
he  would  otherwifle  have  eballenged  perempto- 
rily, held  not  onconstitntionaL— Mahon  v.  State. 
156  S.  W.  458. 

J  nee  (Tei.Cr.App.)  Defendant,  who  filed  no 
affidavit  stating  his  inability  to  pay  for  a  state- 
ment of  facts,  and  who  after  his  disagreement 
with  the  district  attorney  failed  to  request  the 
trial  judge  to  prepare  and  file  a  statement  of 
facts,  was  not  entitled  to  reversal  because  of 
failure  to  secure  a  statement  of  facta. — Smitit 
V.  State,  156  S.  W.  224. 


1 1186  (Tex.Cr.App.)  Where,  <m  accnsed'a  af- 
fidavit of  inability  to  pay,  the  eonrt  risfatfnlly 
refused  a  free  transcript,  becaase  be  waa  repre- 
sented by  employed  counsel,  and  there  was  no 
attempt  to  make  up  a  statement  of  facts  from 
memory,  or  to  show  why  a  statement  of  bicts 
was  not  made  up  by  connaei,  or  that  they  were 
unable  to  do  so,  it  cannot  he  held  that  accused 
was  deprived  of  a  statement  vt  facta  through 
no  fault  on  his  part.^aclt8on  v.  State,  1S6  S. 
W.  1183. 

Xn.  SUOOESSIVE  OFFENSES  AMD 
HABITUAI.  GBIMIMAI.8. 

f  r20l  (Ky.)  Ky.  St.  1  1130,  known  as  the 
habitual  criminal  act,  relates  solely  to  the  pun- 
ishment of  crimes.— Mclntyre  v.  Oommonwealth, 

166  S.  W.  1058. 

XVn.  PUlflSBBCElfT   AHD  PBBVBX- 
TZON  OF  CBIBCE. 

8  1 205  (Ky.)  The  penalty'  imposed  for  a  vio- 
lation of  law  does  not  constitute  an  element  or 
ingredient  of  the  offenae.— Mclntyre  v.  Common- 
wealth, 166  8.  W.  1068. 

§  1209  (Tex.Cr.App.)  Where  the  information, 
instructions,  and  verdict  show  that  accused  was 
found  guilb  of  two  offenses,  an  aaaessment  «t 
two  penaltiea  will  be  maUined.— Sanders  t- 
State,  166  S.  W.  B27. 

CROPS. 

See  Damana.  H  37,  174;  Waters  and  Water 
CourseOf  118>  ^ 

CROSS-EXAMINATION. 

See  Evidence,  I  602;  Witnesses,  |{  268-2S2K- 

CROSSINGS. 

See  Ballroads,  f  |  312-360. 

CRUELTY. 

See  Divorce,  H  27,  180. 

CURTESY. 

See  BzecQtors  and  Administrators,  |  179. 

CUSTODY. 

See  IMvorce,  |  29a 

CUSTOMS  AND  USAGESL 

See  Vaster  and  Servant,  f  21. 

DAMAGES. 

See  Appeal  and  Error,  H  216,  1004,  1171; 
Attachment,  I  7;  Carriers,  H  94,  106,  277, 
408;  Death.  ||_62,  77;  Execution,  f  472: 
Husband  and  Wife.  S  260;  Limitation  of 
Actions,  i  82;  Malicious  Proeecution,  |  69; 
Mandamus,  |  177;  New  Trial,  f  78:  itail- 
roads,  M  411.  412;  Telegraphs  and  Tele- 
phones, Si  66,  70,  71 ;  Trespass  to  Trj  Title, 
»  62,  67;  Trial.  U  262.  256;  Trover  ud 
Converdm,  M  44,  03;  Watara  and  Warn 
Courses,  |  179. 

m.  OBOinn>8  axd  vobjeots  of 

COMPEiniATOST  DAKAOES. 


(A)  IHrffet    or    ll«mt«»    0»Atlm«eMt,  •* 
Proapaetlv*  CoMeamweM  M  lioaam. 

S  32  (Ky.)  One  snhig  for  personal  injory  may 
recover  for  physical  suffering.— McClintic  Mar- 
shall Const.  Co.  V.  Eckman,  156  S.  W.  382. 

1 37  (Ky.)  One  suing  for  personal  injury  may 
recover  for  loss  of  time.— HcCllntic  Marshall 
Const  Co.  V.  Eckman,  166  8.  W.  882. 

1 37  (Ho.App.)  The  measure  of  damages  for 
the  destruction  of  growing  crops  being  uie  loas 
of  the  crops  at  the  time  of  destruction,  no  dam- 
ages can  be  allowed  for  the  owner's  loss  of  em- 
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ployment.— Pace  T.  St  Loois  Soatbwestern 
Ry.  Ca,  16Q  S.  W.  746. 

S  38  (Ky.)  Ooe  safug  for  penonal  Injury  ma; 
recover  for  permaDent  Impairment  of  earning 

Sower  directly  resulting  from  the  injury. — Mc- 
llintic  Marshall  Const.  Co.  t.  Eckman,  166  8. 
W.  382. 

139  (Tex.CiT.App.)  Where  the  negligence  irf 
defendant's  driver  caused  plaintiff's  horse  to 
ran  away,  damages  for  the  depredation  In  the 
value  of  the  horse  which  bad  been  a  gentle  an- 
imal, but  became  vidous  because  of  running 
away,  are  not  too  remote  to  be  recovered.— 
United  States  EzpiesB  Go.  t.  Taylor,  106  S.  W. 
617. 

1 43  (Ky.)  One  suing  for  a  personal  injury 
may  recover  the  expenses  incurred  for  medical 
treatment  and  nursing,  not  in  excess  of  the 
■am  demanded.— HcClIntic  Marshall  Const  Co. 
T.  Sckman.  1S6  S.  W.  382. 

1 48  (Ky.)  One  suing  for  penonal  injury  may 
recover  for  mental  suffering.— McCiintic  Mar- 
shall CoDSt  Co.  v.  Eclcman,  1S6  S.  W.  382. 

(B)  AsKravatloB,  Mltlsatloa,  Knd  R«dne-> 
tlon  of  Loss. 

1 60  (Ky.)  Under  contract  tietween  owner  of 
coai  elevator  and  a  railroad  for  breadi  of  the 
rsilroftd'a  contract  to  repair  a  vwitch,  damages 
recoverable  by  the  owner,  who  was  himself  bound 
to  make  part  of  the  repairs,  should  be  reduced 
by  the  sum  at  which  it  would  have  cost  him  to 
make  such  repair. — Frankfort  &  C.  Ry.  Co.  v. 
Jackson,  166  S.  W.  103. 

S  62  (Tez.CiT.App.)  Ordinary  care  to  reduce 
consequences  of  injury  held  not  to  require  an 
injured  person  to  have  his  arm  broken  over, 
in  order  to  break  ap  a  cartilaginoas  mass 
aroand  a  joint;  and  nence  evidence  that  this 
coDld  be  done  was  Moperly  excluded. — Snyder 
Ice,  light  ft  Power  Go.  t.  Bowfod,  lfi6  S.  W. 
660. 

VI.  MEAStmJS  OF  DAMAGES. 

(C)  BrcMk  of  CoatrMt. 

{  120  (Ky.)  On  breach  of  a  railroad's  contract 
to  deliver  coal  at  an  elevator  as  long  as  the 
owner  remained  in  the  coal  business  and  con- 
tinued to  get  coal  over  the  railroad  which  did 
not  destroy  the  boriness,  bat  only  impaired  Its 
valne,  the  owner  was  not  entitled  to  damages 
for  depreciation  in  the  market  valne  of  tiie  prop- 
erty, but  only  for  the  depreciation  or  loss  id 
the  net  income  from  the  baslness  to  the  time 
when  he  disposed  of  it.— Frankfort  &  C.  Ry.  Co. 
V.  Jackson,  168  S.  W.  103. 

TH.  XMADEQUATE   AlTD  EXOEMIVB 
DAMAGES. 

J 131  (Mo.App.)  tn  an  action  for  personal 
uries,  where  no  limbs  were  lost  and  no  dis- 
figurement resulted,  and  there  was  a  disloca- 
tion at  the  hip  and  at  some  of  the  ribs,  jndg- 
ment  for  $7,500  will  be  reversed  unless  a  remit- 
titur of  $3,500  is  made.— Welborn  T.  Metro- 
politan St.  Ry.  Co..  156  S.  W.  77a 

S  132  (Ark.)  A  verdict  of  $10,000  for  a  serv- 
ant struck  on  the  shin  by  a  sledge  hammer  in 
the  hands  of  a  car  repairer  whom  he  was  help- 
ing, who  during  11  months  to  the  time  of  trial 
suffered  great  pain,  and  was  confined  to  his  bed 
for  most  of  the  time,  who  was  unable  to  do  any 
work,  and  coostantty  required  the  attendance 
of  a  physician  and  whose  leg  would  probably 
have  to  be  amputated,  was  not  ezceaaive.— Chi- 
c^  B.  I.  ft  P.  Ry.  Ca  v.  Smith,  166  S.  W. 

S  132  (Tex.Civ.App.)  A  verdict  for  $7,000  for 
a  personal  injury,  resulting  in  plaintiff  becom- 
ing a  hopeless  and  permanent  cripple  by  rea- 
son of  a  fracture  uf  the  thigh  bone,  would  not 
be  disturbed  as  excessive.— Texas  ft  N.  0.  R. 
Co.  V.  Hurray,  156  8.  W.  5&4. 


vnz.  PLEADncq.  evidenob,  and 

ASSESSMENT. 
(A)  Pleadlnv. 

I  143  (Tex.Civ.App.)  Petition  held  to  suffi- 
ciently charge  a  loss  of  plaintiff's  wife's  womb 
to  eotitlfl  taint  to  recover  therefar.— Southwest- 
em  Telegraph  ft  Telephone  Co.  v.  Davis,  166  & 
W.  1146. 

1 158  (Mo.App.)  In  an  action  for  personal 
injuries,  any  injury  shown  by  the  evidence  to 
be  a  natural  consequence  of  that  pleaded,  and, 
while  not  a  necessary  consequence,  a  nsaal 
one  that  could  reasonably  be  expected  to  fol- 
low from  the  injuries  alleged,  may  be  proved. 
-<ioolej  V.  Kansas  City  Elevated  Ry.  Co.,  156 
S.  W.  84. 

Evidence  that  plaintiff  subsequently  became 
pregnant  and  suffered  a  miscarriage  held  ad- 
missible under  petition  alleging  retroversion  and 
falling  of  the  womb,  laceration  of  the  abdom- 
inal walls,  and  diajMacement  of  the  pdrlc  or- 
gans.—Id. 

S  158  (Ho.App.)  Where,  in  an  action  for  in- 
juries, the  extent  of  plaintiff's  injuries  was  ful- 
ly proved,  whether  she  knew  of  their  extent 
when  she  brought  her  action,  or  was  acting  on 
a  Icnowledge  of  her  physicians  when  she  con- 
sulted her  counsel,  was  immaterial. — Erdmann 
V.  United  Rys.  C!o.  of  St  Louis,  166  S.  W.  764. 

I I  SB  (TexClv.App.)  A  petition  in  an  action 
by  an  employ^  for  a  personal  Injury,  which  al- 
leged that  a  push  car  was  thrown  against  bis 
leg,  impairing  the  muscles  and  nerves  thereof, 
tliat  about  two  weeks  later  he  undertook  to 
move  heavy  timbers,  but  bis  leg,  on  acconnt  of 
the  blow,  gave  way.  and  that  about  a  month 
afterwards  he  slipped  on  his  Injured  leg  and 
sustained  Injuries,  making  blm  a  permaneot 
cripple,  stated  a  cause  of  action  for  all  the  in- 
juiies.— Texas  ft  N.  O.  R.  Co.  v.  Murray,  160 
S.  W.  594. 

1 158  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, an  allegation  that  plaintiff's  entire  nervous 
system  was  affected  is  not  so  general  as  to  be 
subject  to  exception,  and  evidence  that  plaintiff 
was  nervous  is  adnusdble,  where  It  did  not  ap- 
pear he  was  suffering  from  any  recognized  nerv- 
ous disorder.— United  States  Express  Co.  t. 
Taylor,  156  S.  W.  617. 

t  150  (Tex.Civ.App.)  Allegations  that  the 
cattle  kilted  were  reasonably  worth  $18  per 
head  held  sufficient  to  authorize  proof  of  the 
market  value,  in  an  action  against  a  railroad 
company.— El  Paso  ft  Sontbwestezn  Co.  v. 
HaU,  156  S.  W.  356. 

In  an  action  against  a  railroad  company  for 
injuries  to  cattle,  the  petition  held  sufficient  to 
warrant  the  admission  of  testimony  as  to  die 
value  of  the  cattle  in  the  condition  In  which 
th^  should  have  arrived.- Id, 

fB)  Evldcaee. 

f  166  (Tex.Civ.App.)  In  an  action  against  a 
railroad  company  for  injuries  to  a  female  plain- 
tiff, evidence  that  the  injury  might  have  contin- 
ued latent  for  a  long  time  held  admissible.- 
Houston  ft  T,  a  Ry.  Co.  v.  Fox,  156  S.  W.  922. 

8  174  (Mo.App.)  In  an  action  for  damages 
for  the  destmctiOQ  of  growing  crops,  evidence  of 

Srevious  yields  upon  the  same  land  or  upon  sim- 
ar  land,  together  with  the  cost  of  production 
and  of  the  market  price,  is  competent  on  the 
measure  of  damages. — Pace  v.  St.  Lonia  South- 
western Ry.  Co..  166  S.  W.  746. 

I  185  (Ark.)  In  an  action  for  injuries  to  a 
passenger  on  a  mixed  train  caused  by  cars 
backing  against  the  coach  atandiog  at  a  sta- 
tion, evidence  held  to  support  a  Duding  that 
the  passenger's  suffering  and  condition  were 
proximately  caused  by  the  injuries  received 
while  a  passenger. — Memphis,  D.  &  G.  R.  Co. 
V.  Steel,  lee  8.  W.  182. 
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1 185  (Tex.C3v.App.)  Evidence  ReW  to  sopport 
a  finding  tliat  the  condition  of  one  suing  (or  a 
personal  injur;  was  due  to  a  blow  on  hie  leg, 
negligeotlv  inmcted.— Texas  ft  N.  O.  B.  Co.  v. 
Murray,  156  S.  W.  594. 

8  188  {Tex.Giv.App.)  In  an  action  agaiuBt  a 
railroad  company  for  dnmaK^s  to  a  shipment 
of  cattle,  evidence  held  sufficient  to  support 
findings  of  the  value  of  tbe  cattle  injared  and 
billed.— El  Paso  ft  Sonthwestem  Co.  t.  Hall, 
156  S.  W.  356. 

(O)  Pro«e«4liiBs  for  AsaeaBrnvnt. 

1 208  (Ark.)  In  an  action  for  injuries  to  a 
passenger,  tbe  question  of  permanent  injury 
and  future  suffering  held  orderly  submitted  to 
the  juix— Memphis,  D.  &  O.  B.  Co.  T.  Sted. 
156  S.  W.  182. 

1 208  (Tez.ClTJlpp.)  In  an  action  for  injuries 
to  a  married  woman,  evidence  held  to  justify 
submission  to  the  jury  of  tbe  damages  plaintiffs 
were  entitled  to  recover  for  her  inability  to 
perform  her  household  duties  since  the  accident, 
^osener  t.  Long,  156  S.  W.  591. 

S  210  (Mo.App.)  It  is  onneceeeary  that  the  in- 
BtractionB  limit  each  specific  item  of  damage 
alleged  to  have  been  sustained  to  the  amount 
pleaded  for  that  item  in  tbe  petition.— Erdmann 
V.  United  Rya.  Co.  of  St  Louis,  156  S.  W.  764. 

8  2(6  (Mo.App.)  An  instruction  in  a  personal 
injury  action  that  plaintiff  could  recover  for 
such  suffering  as  tbe  jury  might  believe  she  in 
all  "probability"  would  endure  in  the  future  was 
not  erroneous  for  using  the  Quoted  word. — Wel- 
bom  T.  Metropolitan  St.  Ry.  Co.,  156  S.  W.  llS. 

1216  (Tex.Civ.App.)  An  instruction  held  not 
misleadingly  erroneous  in  not  requiring  dam- 
ages for  future  mental  suffering  to  be  based 
upon  past  negligence. — Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Taylor,  156  S.  W.  544. 

DAMS. 

See  Waters. and  Water  Courses,  |  179. 

DAUGHTERS  OF  REPUBLIC. 

Stee  Corporations,  $  14;   Injunction,  i  40^ 

DEATH. 

See  Carriers,  I  888;    lAtxaaet.  %  56;  New 
Trial,  I  7d. 

n.  ACTIOH8  FOB  OAVBIKO  DBATB. 
(D)  PleadliiK  and  BlTldcme*. 

1 49  (Mo.App.)  An  administrator,  suing  un- 
der Rev.  St.  1909.  fiS  5426,  5427,  for  tbe  neg- 
ligent death  of  his  intestate,  must,  in  view  of 
section  5425,  allege  tbe  names  of  the  bene- 
fldaries  for  whom  he  anes.— Johnson  r.  Dixie 
Mining  ft  Development  Co.,  156  8.  W.  33. 

S  52  (Mo.App.)  An  administrator,  suing  un- 
der Rev.  St  1909,  8}  5426,  5427,  for  tbe  neg- 
ligent death  of  his  intestate,  mnst,  in  view  of 
■ection  5425.  allege  facts  from  which  tbe  meas- 
ure of  damages  may  be  ascertained.— Johnson 
T.  Dixie  Mining  ft  Development  Co.,  156  S. 
W.  33. 

1 58  (Ky.)  In  an  action  for  the  wrongful 
death  <u  plaintUTs  intestate,  a  man  of  S2  years, 
a  failure  to  introduce  evidence  of  his  earning 
capacity  was  not  fatal  to  a  recovery  therefor, 
but  the  jary  might  infer  that  he  had  some 
earning  capacity. — Chesapeake  &  O.  Ry.  Co. 
v.  Bank's  Adm'r,  156  8.  W.  109. 

f  77  (McApp.)  Evidence  held  to  supimrt  a 
finding  of  pecuniary  loss  suffered  by  children 
from  tbe  death  of  their  father. — Gentry  v.  Wa- 
bash B.  Co.,  156  S.  W  ^. 

(■)  DuMKM^  Fovfeltnr**  or  FIB*. 

186  (Mo.App.)  A  child  is  entitled  to  recover 
damages  for  tbe  loss  of  tbe  parent's  care,  guid- 
ance. tratnluK  and  education,  considered  from 


a  pecuniatT  as  wefl  as  from  a  moral  stand- 
^int— Gentry  r.  Wabash  B.  Ga,  1B6  8.  W. 

(F)  Trial,  Jvdsvaat.  and  Review. 

f  104  (Mo.App.)  Ad  instruction  in  a  AUtPn 
action  for  a  parent's  wrongful  death  that  the 
jury  should  consider  only  the  loss  of  ita  fath- 
er's "support  and  maintenance  from  tbe  time 
of  bis  death  daring  the  child's  minority"  nat- 
urally included  the  consideration  of  the  care, 
education,  etc.,  of  the  child  by  the  parent- 
Gentry  V.  Wabash  R.  Co.,  156  S.  W.  27. 

An  instruction  that  tbe  jury  should  only  con- 
sider tbe  loss  of  support  nnd  maintenance  from 
the  parent's  death  during  the  child's  minority, 
and  the  verdict  must  be  based  uptm  tbe  evi- 
dence showing  the  value  of  such  support  and 
maintenance  without  resorting  to  conjecture, 
held  to  improperly  require  a  showing  as  to  de- 
cedent's earoinss  in  order  to  determine  the 
value  of  plsintifTs  support  and  mahitenance. 

DEBTOR  AND  CREDITOR. 

See  Asi^nmenta  for  Benefit  of  Creditors,  f 
186;  Bankruptcy. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Criminal  Law,  K  41S^-420;  Evidence  H 
271«  818. 

DECREE. 

See  EQuity,  {  427. 

DEEDS. 

See  Bankruptcy,  {  285;  Boundaries.  |  9; 
Cnnrellation  of  Instruments,  i  59:  Estoppel, 
fS  26.  28 ;  Evidence.  {  343 ;  Frauds,  Statute 
of,  Ss  117,  129;  Fraudulent  Convej-ances; 
Homestead,  S  118;  Husband  and  Wife,  H 
119.  131;  Infants.  S  100;  Insane  Persons,  1 
61;  Logs  and  liOgging,  |  3 J  Lost  Instruments, 
H  23,  24;  Mortgues;  Reformation  of  In- 
struments, I  45;  Vendor  and  Purcbaaer,  H 
76,  231. 

X.  REQVISITES  AKD  VAUDXTT. 

(D>  Pom  and   Oonfeats   of  lastrameata. 

{38  (Ky.)  That  deeds  did  not  describe  the 
land  conveyed  by  metes  and  bounds  or  five  the 
number  of  acres  did  not  affect  their  Talidilr^ 
Ison  T.  Wolf;  166  S.  W.  129. 

S  56  (Aric.)  Any  disp<wal  of  a  deed  accinnpa- 
nied  by  act,  words,  or  drcumstances,  indicating 
that  the  grantor  intends  that  it  sliall  take  effect 
as  a  conveyance,  is  a  sufficient  delivery. — Ste" 
phens  V.  Stephens,  156  S.  W.  837. 

(■)  VaUdltT' 

{ 69  (Ky.)  Grantors,  who  conveyed  all  of 
the^  interest  in  the  farm  owned  by  their  fa- 
ther, held  not  entitled  to  defeat  Ute  title  of 
a  subsequent  grantee  by  a  claim  tlkat  tliey  did 
not  know  that  their  father  owned  a  part  of 
the  land  without  showing  that  the  nantcei 
knew  of  their  ignorance.— Ison  t.  W<^  166  & 
W.  129. 

m.  CONBTRUGTIOK  AHD  OPEBA- 
TION. 

(B)  Propertr  Coaveyed. 

I  1 14  (jKy.)  Conveyance  of  party's  undivided 
interest  in  land  held  to  pass  the  interest  of  an- 
other which  he  had  acquired  at  sheriff's  sale, 
although  he  had  not  then  received  the  sheriff's 
deed.— WllM«  t.  Hoover,  166  S.  W.  880. 
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5121  (Ark.)  A  quitclaim  deed  by  a  penoD 
o  held  a  title  bond  conveyed  only  the  right 
which  he  had  to  receive  a  deed  upon  the  pay- 
ment of  the  purchSHe  money  and  performance 
of  the  terms  of  the  bond.— Little  Rock  ft  Ft  S. 
Ry.  Co.  T.  Rankin,  1B6  S.  W.  4S1. 

(D)  Bxoeptlona  and  ReserrKtlOMa. 

I  143  (Ky.)  Under  a  deed  requiring  the  gran- 
tee to  cultivate  the  lapA,  and  providing  that  the 
grantors  were  to  hold  poBsession  and  a  full  use 
and  control,  the  srantors  had  the  right  to  di- 
rect the  manner  the  farm  should  be  cultivated. 
— Spradlln  v.  Spradlin,  156  S.  W.  1031. 

IV.  PLBADDTO  AMD  BVXDBKOE. 

i  194  (Ark.)  The  registration  of  a  deed  raises 
a  presumption  of  a  delivery  to  and  acceptance 
by  the  grantee,  and  the  evidence  to  rebut  the 

S resumption  must  be  clear  and  satisbctory. — 
tephens  v.  Stephens,  156  S.  W.  887. 
f  196  (Tex.CiT.App.)  In  an  action  to  cancel 
a  conveyance  under  power  of  attorney  oo  the 
ground  that  the  grantor  was  not  of  sound 
mind,  where  the  defendants  introduce  a  Judg- 
ment restoring  plaintiff  to  sanity  previous  to 
the  conveyance,  the  burden  is  upon  the  plain- 
tiff to  show  thst  be  was  Insane  at  the  time  he 
executed  the  power  of  attorney.— Mitchell  v. 
Inmfln,  150  S.  W.  290. 

1203  (Tex.Civ.App.)  In  a  suit  to  set  aside 
a  oeed,  executed  by  testatrix  and  her  husband, 
conveying  all  their  property  to  the  exclusion  of 
a  son,  on  the  ground  of  undue  influence  and 
mental  incapacity,  evidence  that  about  tive 
years  before  the  making  of  the  deed  the  husband 
(save  directions  for  the  disposition  of  the  prop- 
erty Bbowing  that  he  did  not  wish  to  disin- 
herit the  son  was  admissible. — Holt  v.  Guerguin, 
156  S.  W.  581. 

1 208  (Ark.)  Evidence  to  rebut  the  presump- 
tion of  delivery  arising  from  registration  must 
be  clear  and  satisfactory.— Stephens  v.  Stephens, 
156  S.  W.  837. 

Evidence  held  to  show  the  delivery  of  a  deed. 
—Id. 

1211  (Ark.)  Evidence  heJd  to  show  that  plain- 
tiff's execution  of  certain  deeds  to  defendants 
was  procured  by  fraud  and  imposition  by  de- 
fendantB.-Ellison  v.  Smith,  166  S.  W.  417. 

{211  (Tex.Civ.App.)  Evidence  held  to  show 
that  one  making  a  deed  did  not  possess  sufficient 
mental  capacity.— Holt  v.  Guerguin,  166  S.  W. 
S81. 

Evidence  held  to  show  that  a  deed  was  pro- 
cured by  undue  Influence.— Id. 

DEFAULT. 

See  Judtment,  H  143,  146. 

DELAY. 

See  Municipal  Corporations,  |  362;  Sales.  | 
391;  Tel^raphs  and  Telephones,  H  88,  60, 
66,  71,  78. 

DELIVERY. 

See  Deeds,  U  66,  194,  208;  Telegraphs  and 
Telephones,  U  37,  66,  71,  73. 

DEMURRER. 

Bee  Pleading.  H  189-214.  418. 
To  evidence,  see  Trial,  {  150. 

DE  NOVO. 

See  Appeal  and  Error,  |  864 ;  Wllla,  |  874. 

DEPOSITARIES. 

17  (Ky.)  Ky.  St.  |  4693,  rei|nirlng  state  de- 
positaries to  pve  security  for  public  funds,  and 


sections  411  and  2903,  requiring  depositaries 
for  the  chancery  court  and  city  funds  to  give 
security  for  their  safe-keeping,  contemplated  as 
such  security  the  indorsement  of  Individuals 
or  a  solvent  bonding  company,  and  not  the 
pledging  of  the  assets  of  the  depositary  bank. 
— Commercial  Bank  ft  Trust  Co.  v.  Citizens' 
Trust  ft  Guaranty  Co.  of  West  Virginia,  166 
S.  W.  160. 

DEPOSITS. 

See  Banks  and  Banking,  |  119. 

DESCENT  AND  DISTRIBUTION. 

See  Action,  |  BO;  Bzecnton  and  Admlnlstra- 
ton;  Jod^nent,  |  748;  Wllla. 

I.  HATVBE  Aim  OOTTBSB  Uf  OEN- 

1 1 1  (Ark.)  Where  the  equitable  and  legal  es- 
tate in  land  unite  In  the  same  person,  the  equi- 
table title  is  merged  In  the  legal  estate,  which 
descends  according  to  the  rules  of  law.  the  le- 
gal title  only  determining  the  course  of  descent. 
—Howard  v.  Grant,  166  S.  W.  433. 

S  14  (Ark.)  Under  Act  Feb.  3,  1843,  p.  133, 
}  14  (EnRlish's  Dig.  c.  145.  I  15),  Rev.  St. 
1837.  c.  4.  1  161,  Kirbj's  Dig.  f  201,  relat- 
ing to  the  force  of  a  certificate  for  the  purchane 
of  school  lands  and  to  completion  by  the  pur- 
chaser's representative.  Act  Jan.  9,  1845  (Iaws 
1844-45,  p.  77),  confirming  all  sales.  Act  Jan. 
15,  1857,  defining  the  richtf  of  the  purchaser's 
heirs,  and  Kirby's  Dig.  I  2G57,  providing  for  the 
construction  of  rules  of  descent,  held,  that  the 
purchaser's  heir,  a  daughter,  when  purchase 
was  completed  by  his  representative,  took  to  the 
exclusion  of  ber  brothers  and  sisters  of  the  half- 
blood.— Howard  T.  Grant,  166  S.  W.  433. 

III.  BIGHTS  AlID  XJABUJTIES  OF 
HEIB8  AMD  DISTBIBUTEES. 

(A)  ]r«t«r«  ■»«  Batakllalimeat  of  Rla^t* 
In  Oener&l. 

S82  (Ark.)  Famil:^  settlements  partitioning 
an  estate,  when  fairly  made,  will  not  be  set 
aside,  except  for  strong  reasons.— Ellison  t. 

Smith,  156  S.  W.  417. 

DESCRIPTION^ 

See  Boundaries,  il  8,  6;  Chattel  Ifortgages,  H 

47.  49. 

DIRECTING  VERDICT. 

See  Trial,  H  l<»t  171. 

DISABILITIES. 

See  Infants,  |  11. 

DISCHARGE. 

See  BlUs  and  Motes,  |  440;  Master  and  Serv- 
ant. H  21,  80,  41,  44 ;  Principal  and  Surety, 
§§  lW-126. 

DISCLAIMER. 

See  TnspasB  to  Try  TlUe,  |  62. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  H  954,  079;  Gontlno- 
ance,  f  14;  Crimioal  Law,  U  687,  1163- 
1168;  Dowet,  §  95:  Judgment,  H  143,  146; 
New  Trial,  §  8H;  Specific  Performanee,  IS;. 
Witneases,  i  282.  * 

DISCRIMINATION. 

See  Telegraphs  and  Telephones,  f  45. 


Fer  cases  la  Dse.  Dig.  ft  Am.  Dig.  Key  No.  Seriss  ft  Indexes  s«s  same  tcvlo  and  ssetlen  (1)  NUMBas 


Digitized  by 


Google 


iM— 1  and  Hmrali  SOUTHWBErrBBN  BBPOBTEB 


1238 


DISMISSAL  AND  NONSUIT. 

8ee  Appeal  and  Brror,  11  95,  866.  614 ;  Orim- 
inal  Law,  |  UAl;  Equit?,  I  427;  Judgment. 
I  G&5;  Juflticee  of  the  PewK,  1  160;  Trial, 

n.  HfVOLUMTABT. 

1 65  (Tei.Civ.App.)  Where  plaintiff's  petition 
fraudulently  exaggerated  the  amount  due  for 
the  purpose  of  conferring  jurisdiction  on  the 
district  court,  the  cause  will  be  dismissed  when 
the  fact  is  proper^  bronght  to  the  court's 
knowledge,  but  the  cause  cannot  be  dismissed  on 
the  conrt's  own  motion. — Levy  t.  Lapton,  156 
S.  W.  362. 

DISORDERLY  HOUSE. 

See  Indictment  and  Information>  i  182;  Mui- 
aanoe.  i  86. 

DISTRICTS- 

See  Schools  and  School  Dietricti. 

DIVORCE. 

See  Hnsband  and  Wife,  |  88. 

n.  OBOUNBS. 

127  (Mo^pp.)  Facts  Md  to  anataln  a  di- 
vorce decree  on  the  ground  that  defendant  bad 
offered  her  husband  many  iodlgDities  of  sach  a 
gross  character  as  to  render  nis  condiUon  in- 
tolerable.—Stevens  T.  Stevena,  1S6  S.  W.  68. 

IT.  JUBIWDIOnON.  FBOOEEDZHOa, 
AHD  BEUEF. 

(C)  PlemdlBK. 

1 105  (Mo.App.)  A  divorce  petition,  verified 
on  affiant's  knowledge,  information,  and  belief, 
Jirli  a  substantial  compliance  with  Rev.  SL 
1009,  S  2371,  requiring  that  the  affidavit  state 
that  the  facts  are  tree  according  to  the  best 
knowledge  and  belief  of  the  plaintiff.— Stevens 
T.  Stevens,  166  S.  W.  68. 

(D)  Evidence. 

I  130  (Ho.App.)  In  a  wife's  aetion  for  di- 
vorce on  the  ground  of  cmeltr,  evidence  held  to 
support  a  decree  for  plaintiff.— Hauber  v.  Hau- 
ber,  156  S.  W.  64. 

S  132  (Mo.App.)  In  a  suit  for  divorce  for  va- 
rious inaignities,  a  finding  for  defendant  hM 
not  against  the  preponderance  of  tbe  evidence. 
—Long  T.  Long,  156  S.  W.  487. 

(G)  Appeal. 

1 184  (Mo.App.)  In  divorce,  the  appellate 
court  reviews  the  entire  record;  but,  where  the 
evidence  ia  in  direct  conflict,  great  deference  is 
paid  to  the  finding  of  the  ttitX  judge.— txuig  T. 
Long,  156  S.  W.  487. 

V.  AUICOVT.  AU.OWAR0S8.  AND 
DISPOSITION  OF  PBOPERTT. 

$240  (Mo.App.)  Where  husband  was  worth 
about  ^1,500,  the  allowance  of  $2,500  alimony 
held  to  be  modified,  with  the  wife's  consent,  bo 
as  to  permit  the  payment  thereof  to  liquidate 
an  indebtedness  of  $400  due  the  wife  from  the 
husband.- Hauber  v.  Hauber,  156  S.  W.  54. 

TI.  CUSTODT  AND  SITFPGaT  OF 

CHIIJ>BEN. 

g298  (Mo.App.)  In  a  wife's  action  (or  di- 
vorce on  the  ground  of  cruelty,  where  the  bus- 
band  filed  a  cross-bill  for  a  divorce,  and  the 
<>vi(Ience  strongly  preponderated  in  favor  of 
the  wife,  the  court  properly  gave  her  the  cus- 
tody of  an  infant  child,  a  boy  about  three  years 
old.— Hauber  v.  Hauber,  166  S.  W.  54. 

DOCUMENTARY  EVIDENCE. 

See  Oriminal  Law»  S  420. 


DOCUMENTS. 

See  Bvidenoe,  H  332-379. 

DOMICILE. 

See  Tenne,  |  82. 

DOWER. 

I.  NATtTBE  AND  BEQUISITEB. 

I  [2  (Ky.)  Where  a  father  bad  a  life  estate 
in  certain  land,  remainder  to  his  son,  and  dur- 
ing the  son's  life  released  the  life  esUite  in  the 
land,  he  coold  not  thereafter  sucoeesfully  claim 
that  the  son  onlj  had  a  remainder  in  proceed- 
iogs  to  allot  dower  to  the  son's  widow.— Fergu- 
son V.  Ferguson,  156  S.  W.  413. 

Under  Ky.  St  |  2132,  it  ia  not  essential  to  a 
widow's  right  to  dower  that  her  husband  wm 
in  poesession  of  the  land  at  any  time  dnring 
bis  life;  it  being  safficient  that  ne  was  seiaed 
of  an  estate  in  fee  and  had  the  right  to  poaeea 
aion. — Id. 

n.  iNOHOACT  nfTEBsar. 

(B)  B»r,  Beleaee,  mr  Forf*<t«pe. 

146  (Ky.)  Under  Civ.  Code  Prac.  f  495,  as 
amended  by  Acts  1902,  c.  18,  autborizmg  a  sale 
of  land  for  partition  with  or  without  tbe  con- 
sent of  a  woman  having  a  vested  or  coutiogent 
right  of  dower,  a  judgment  orderini^  a  sale,  and 
providing  that  the  value  of  a  contingent  right 
of  dower  shall  be  secured  to  a  married  woman 
out  of  the  share  going  to  her  husband,  divpsls 
her  of  her  right.— Wade  v.  Wade,  156  S.  W.  138. 

151  (Ky.)  Under  Ky.  St  {  2133,  a  wife  may 
forfeit  her  right  to  dower  in  the  lands  of  her 
husband  by  adulterous  conduct  while  living  with 
her  husband.- Ferguson  t.  FergnscHi,  lfi6  S.  W. 
413. 

m.  BiaHTS  AND  BEKEDIES  OF 
WIDOW. 

1 79  (Ky.)  Evidence  held  insufficient  to  show 
that  a  wife  bad  been  guilty  of  adultery,  so  as  to 
forfeit  her  right  of  dower,— Ferguson  v.  Fergu- 
son, 166  S.  W.  413. 

8  95  (Ky.)  Under  Civ.  Code  Prac.  B  495,  re- 
quiring the  court  to  provide  for  the  widow  a 
reasonable  compensation  out  of  the  proceeds  of 
a  sale  of  real  estate  for  division,  a  judgment 
ordering  a  sale  of  real  estate  because  of  its 
indivisiulity,  and  allowing  the  widow  a  lump 
sum  aa  compensation,  is  not  an  abuse  of  tbe 
court's  dlscretioD.— Wade  v.  Wade,  106  &  W. 
138. 

DRAINS. 

See  Appeal  and  Error,  It  IGGO,  1066;  Poml- 
ties,  i  2 ;  Railroads,  {§  108,  254 ;  Waters 
and  Water  Courses,  $  126. 

I.  ESTABXJflHMElfT  AND  MAXN- 
TENANOE. 

145  (Mo.App.)  An  owner  of  land  through 
which  a  right  of  way  for  a  drainage  ditch  is 
located,  who  cuts  the  timber  thereon,  does  not 
cut  timber  on  the  land  of  another  person  contra- 
ry to  Rev.  St.  1909,  g§  5448,  5451.  imposing 
treble  damages  on  one  so  cutting. — Ashuret  v. 
Lohoefner,  156  S.  W.  805. 

A  contractor  for  a  drainage  ditch  may  use 
BO  much  of  the  timber  on  the  right  of  way  as 
may  be  necessary  for  the  proper  construction  of 
the  ditch,  but  the  contract  does  not  give  him 
title  to  the  right  of  way  or  the  dmber  there- 
on.—Id. 

DRAMSHOPS. 

See  Intozieatlng  Liquors. 

DUE  PROCESS  OF  LAW. 

Bee  Oonatitational  Law,  |  2S1,-  277. 
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DYING  DECURATIONS. 

8«e  Homicide.  1  208. 

EASEMENTS. 

Sm  LicenaM,  |  44. 

EJECTION. 

See  Caniei^  |  m. 

EJECTMENT. 

n.  JUBISDIOTIOir  PARTIES,  PRO- 
CESS, ANB  VSCXDBStTAL  PRO- 
CEEDIH08. 

139  (Ark.)  The  plea  of  laches  beinc  applica- 
ble only  to  ciainu  for  purely  eqaitable  remedy, 
that  defense  cannot  be  availed  of  in  ejectment 
where  both  parties  rely  upon  legal  titles.— An- 
ders T.  RoarV  1B6  SSw.  lOiS. 

m.  PI.EADIITO  Ain>  ETIDElf OB.  * 

f  69  (Ark.)  In  an  action  to  recover  poBsesaion 
of  land,  answer  that  defendant  had  possession 
under  an  oral  contract  of  rental  held  sufficient 
in  the  absence  of  a  motion  to  make  more  defi- 
nite and  certain  to  show  that  the  relation  was 
that  of  landlord  and  tenant,  and  to  show  defend- 
ant's tixht  to  posBe8don.Wohnson  t.  Mantooth, 
1A6  8.  W.44& 

ELECTION  OF  REMEDIES. 

See  Trial,  |  420. 

{  3  (Mo.AppO  One  who  resorted  to  mandamns 

to  compel  officers  to  dlscharee  a  ministerial  of- 
ficial out;  thereby  lost  hfs  right  of  action 
againat  them  for  failure  to  perform  such  dnty. 
-^mith  V.  Berryman,  156  8.  W.  40. 

1 3  (McApp.)  One  who  sues  for  damages  for 
breach  of  contract  may  not  thereafter  maintain 
an  actioo  to  rescind  IL— City  Light,  Power,  Ice 
A  Storage  Co.      St.  Mary's  Macb.  Co..  156  3. 

ELECTIONS. 

See  Counties,  {  29;    Intoxicating  Liquors.  | 
31;  ScbooU  and  School  Districts,  U  42,  lOL 

ELECTRICITY. 

See  New  Trial.  {  102. 

}I4  (Tex.Civ.App.)  Where  defendant  telephone 
company  bad  reasonable  cause  to  believe  that 
liflhtninir  would  be  conducted  over  its  wires 
into  plaintifTs  house  and  that  injury  might  re- 
sult, it  was  bound  to  exercise  reasonable  care 
in  providing  safety  appliances  to  prevent  such 
injury.— Southwestern  Telegraph  &  Telephone 
Co.  v.  Davis,  156  S.  W.  1146. 

I  16  (Tex.Civ.App.)  The  failure  of  a  tele- 
phone company  to  furnish  its  llnemaQ  a  reason- 
ably safe  place  in  which  to  woric  did  not  relieve 
from  liability  an  electric  light  company  whose 
wrongful  or  negliKent  acts  concurred  with  those 
■of  the  telephone  company  to  render  such  place 
unsafe.— Snyder  Ice,  Light  A  Power  Co.  t.  Bow- 
ron,  156  S.  W.  550. 

It  was  the  duty  of  an  electric  light  company, 
of  which  it  could  not  divest  itself,  to  have  its 
wires  iuHulated  at  a  place  where  persons  whose 
duties  called  them  in  proximity  thereto  would 
be  exposed  to  injury. — ^Id, 

I  19  (Tex.Civ.App.)  Evidence  held  insufficient 
to  show  aa  a  matter  of  law  that  a  lightning 
arrester  if  installed  would  not  have  prevented 
the  injury  to  plaintiff's  wife  by  lightning  strik- 
ing the  telephone.— Southwestern  Telegraph  & 
Telephone  Co.  v.  Davis,  156  S.  W.  1146. 

Evidence  in  such  case  held  not  to  show  as 
a  matter  of  law  that  lightning  arresters  were 
not  generally  nsed  except  to  protect  the  tele- 


{thone  appliances  and  not  persons  or  property 
a  the  bouses.— Id. 

EMBEZZLEMENT. 

1 1 1  (Ho.App.)  Where  a  wholesale  grocery 
company  employed  a  shipping  clerk  to  deliver 
and  check  out  goods  sold  and  a  transfer  com- 

Bany,  one  of  whose  wagons  waa  driven  by  one 
r.,  a  delivery  by  the  shipping  cleric  to  N., 
and  his  conversion  to  his  own  use  by  selling  the 
goods  and  dividing  the  proceeds  with  the  ship- 
ping clerk,  was  an  embezzlement.— State  v.  Cost- 
er. 156  8.  W.  773. 

{44  (Tex.CrApp.)  Evidence  in  a  prosecution 
for  embezzlement  by  an  agent  or  employ^  keU 
insufficient  to  sustain  a  conviction.— Maddox  v. 
State,  156  S.  W.  206. 

EMINENT  DOMAIN. 

See  Limitation  of  Actions,  i  82;  Waters  and 
Water  Courses,  i  201. 

X.  HATUBE,  EXTENT,  AHD  DBLEOA- 
TIOK  OF  POWER. 

S  2  (Ky.)  Const.  S  242,  requiring  compensa- 
tion for  the  taking  or  injuring  of  property  for 
public  use,  refers  to  property  taken  under  the 
power  of  eminent  domain  and  does  not  make  a 
city  liable  for  Injuries  to  property  inflicted  by 
the  negligence  of  its  servants,  where  the  city 
discharged  a  governmental  function.— T.  B. 
Jones  &  Co.  t.  Ferxo  Concrete  Const  Co.,  150 
8.  W.  106a 

XL  OOMFEITSATIOE. 

(A)  Ifeeesslty  nmd  8«fliole»e7  Gcmer^. 

S  70  (Mo.)  A  railroad  did  not  acqnire  an  Ir- 
revocable right  to  use  a  street,  without  com- 
pensation, bv  a  franchise  from  the  state  to  con- 
struct a  railroad  thereon,  where  the  road  was 
not  constructed  until  after  the  taking  effect  of 
a  constitutional  provision  prohibiting  the  tak- 
ing or  injury  of  private  woperty  without  com- 
pensatioQ.— Ver  Steeg  T.  Wabash  R.  Co.,  166  S. 
W.  689. 

(B>  TkIeIbk     or     Injarittc     pFop«rtr  m* 
Gronnd  for  CompensKtlon. 

f  (06  (Mo.)  Neither  the  General  Assembly  nor 
municipal  authorities  have  any  power  to  au- 
thori7.e  the  use  of  a  public  street  so  as  to  de- 
stroy rights  of  ingress  and  egress  to  abutting 
property,  without  compensation  to  the  owners. 
— Ver  Steeg  v.  Wabash  B.  Co.,  166  S.  W.  68!). 

IT.  BEinSDIEg  OP  OWHERS  OF 
PBOPBBTT. 

1 27 1  (Tex.Civ.App.)  A  landowner  may  waive 
his  right  to  recover  land  wrongfully  held  by  a 
railway  company  for  right  of  way  purposes  and 
sue  for  danmges  resulting  from  the  taking.— 
Texas  &  P.  Ry.  Co^  t.  El  Paso  &  N.  E,  R.  Co., 
156  S.  W.  561. 

n  275  (Mo.)  Where  a  railway  company  has 
constructed  tracks  over  a  person's  premises, 
without  authority,  and  is  about  to  construct  an- 
other track  over  the  same  premises,  without 
authority  or  compensation,  its  construction  will 
be  restrained,  although  the  first  tracks  are  in 
operation.— Ver  Steeg  T.  Wabash  R.  Co.,  156 
S.  W.  689. 

I  280  (Tcx.CIv.App.)  Plaintiff,  suing  for  dam- 
ages for  the  value  of  a  strip  used  by  defendant 
as  a  railroad  right  of  way  and  for  damages  to 
the  remainder  of  the  land,  was  not  estopped 
by  the  fact  that  she  and  her  deceased  husband 
saw  and  knew  that  defendant  was  grading  the 
road,  expending  money  thereon,  and  operating 
its  trains  thereover,  where  defendant  n  entry 
was  under  a  parol  agreement  by  its  agent  for 
a  consideration.— Chicago,  B.  I.  &  O.  Ry.  Co.  v. 
Johnson,  156  8.  W.  263. 
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!  310  (Tex.CiT.App.)  A  landowner,  by  waiTing 
his  right  to  recover  land  wrongfully  taken  for 
railroad  rigtit  of  way  purposes,  and  suing  for 
damages,  taereby  legalizes  the  possession  and 
grants  the  easement  as  of  the  date  of  his  elec- 
tion. BO  that  upon  the  award  of  damages  be  is 
entitled  to  have  them  fixed  as  a  lien  upon  the 
easement  granted. — Texas  &  P.  Ry.  Co.  v.  El 
Paso  &  N.  B.  R.  Co.,  158  S.  W.  561. 

EMPLOYERS*  LIABILITY  ACTS. 


See  Commerce, 
H  238,  245; 


if  S,  68;  Constitutional  Law, 
faster  and  Servant,  U  87,  228. 


EMPLOYES. 

See  Uaster  and  Servant. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Ooiistitntioiiml  Law,  S|  211-245. 

EQUITY, 

See  Appeal  and  Error,  {|  854,  1009,  1015, 1039: 
Assignments,  81  52,  85.  137 ;  CanceUation  of 
Instrumenta;  Estoppel,  U  52-110;  Execu- 
tion, I  40;  Fraud,  g  13;  Frauds,  Statute 
of,  I  129;  Injunction;  Reference;  Itefor- 
mation  of  Instruments;  Specific  Perform- 
ance ;  Trusts. 

Z.  JUBISDICTION,  FRXNOIPLES,  AND 
MAXIMS. 

(A)  nmtnr^,   Gronada,   Sabjeeta,  ud  Bx- 
t«nt  of  Jarladietiom  Im  Oen«nl. 

f  39  (Mo.App.)  Where  comi^ainant'fl  primary 
right  was  to  nave  a  bill  of  sale  declarpd  a  mort- 
gage and  canceled  as  fraudulent,  egui^  had  at 
least  concurrent  jurisdiction,  and,  having  assum- 
ed it,  was  entitled  to  determine  the  whole  case, 
thourii  complainant  may  also  have  bad  a  legal 
lemedy.— GUI  t.  Ely-Morris  Sai»  Co^  156  S.  W. 
811. 

X.  DEOBEE  AJTP  EIIFOROEMEKT 
THEREOF. 

1427  (Ark.)  In  snit  to  enjoin  foreclosure  of 
mortgage  to  secure  a  note  of  husband  and  wife, 
question  whether  the  debt  was  barred  by  limi- 
tations as  to  the  wife  held  within  the  pleadings, 
and  a  judgment  dismissing  the  complaint  be- 
cause it  was  not  shown  to  be  barred  was  not 
erroneous  as  not  within  the  pleadings.— Culber- 
hoose  V.  Hawthorne,  156  8.  W.  421. 

ERROR,  WRIT  OF. 

Hea  Appeal  and  Error. 

ESCROWS. 

See  FraudB,  Statute  of,  Si  117,  129. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Exec- 
ntors  and  Administratore;  Bemalnders;  Ten- 
ancy in  Common;  Wills. 

ESTOPPEL 

See  Bills  and  Notes,  I  397 ;  Corporations.  I 
388;  Covenants,  i  96;  Eminent  Domain,  | 
280;  Frauds,  Statute  of,  g  129;  Guaranty, 
g  21:  Husband  and  Wife,  g  62;  Infflnts,  fl 
29;  Insurance,  g  755;  Judgment,  g  630;  Jus- 
tices of  the  reace,  I  122;  Mechanics'  Liens, 
I  126;  Mines  and  Minerals,  |  78;  Principal 
and  Agent,  |  187. 

n.  BY  DEED. 

<A)  CrMtlom  and  Operation  In  General. 

g  26  (Ter.GlT.App.)  Tbe  trostee  in  a  deed  of 
trust  la  under  no  obligation  Co  defend  the  title 
of  tbe  grantor,  and  not  estopped  fimn  parchas- 


ing  a  title  adverse  to  that  of  tbe  porchaser  on 
foreclosure.— W.  D.  CJeveland  &  Sons  r.  SndUi, 

156  S.  W.  247. 

128  <Tez.CiT.App.>  A  Warranty  in  a  deed 
only  binds  the  grantor*!  bdrs  to  the  extent  of 
the  property  received  by  them  from  the  gran- 
tor's estate,  and  it  being  insolvent  tbe  hein  are 
not  estopped  to  acquire  a  title  adverse  to  that 
conveyed  oy  their  ancestor. — W.  D.  derdand  & 
Sons  T.  ^th,  156  S.  W.  247. 

1 28  (Tex.Civ,App,)  Paramount  title  acquir- 
ed by  grantor's  heir  held  not  to  have  inured  to 
the  benefit  of  a  grantee  under  the  grantor's 
covenant  of  warranty. — Wagner  t.  Gasdmaa, 
156  S.  W.  524. 

m.  EQTnTABI.E  ESTOPPEL. 

(A)  Hntnre  nnd  BKienttnls  In  General. 

g  52  (Mo.App.)  Defendant  cannot  be  estop- 
ped to  assert  his  rights  under  a  note:  it  not 
being  shown  he  had  knowledge  of  pialntilTB 
course,  or  tliat  plaintiff  was  Induced  or  led  to 
change  hia  portion  ttiroogh  aiiTthing  defend- 
ant did  or  failed  to  do.— Ponder  v.  GoMn,  156 
S.  W.  483. 

(B)  GranndB  of  Bstewel. 

g  68  (Ky.)  Where  plaintiff,  in  a  previous  liti- 
gation between  the  owners  of  a  mill  and  their 
creditors,  had  testified  that  his  chattel  mort- 
gage was  satisSed.  held,  that  he  was  estopped 
to  subsequently  foreclose  the  mortgage  uainst 
the  owners  and  such  creditors  who  had  par- 
chased  at  an  execution  sale  under  the  judg- 
ment in  the  former  suit— Carter  v.  Jordon,  156 
S.  W.  1066. 

g  90  (Ky.)  An  alleged  grantee  of  certain  real 
property  in  controversy  nnder  a  rescinded  sale 
held  estopped  to  claim  title  as  against  a  sub- 
sequent grantee. — Jtlize  v.  Day,  156  S.  W.  415. 

§  92  (Arlc.)  Since  a  lease  by  the  guardian  of 
an  insane  person  with  an  option  in  the  lessee 
to  purchase  Is  absolutely  void,  and  not  merely 
voidable,  tbe  heirs  of  tbe  insane  person  wonid 
not  be  estopped  to  plead  the  invalidity  of  the 
contract  because  they  had  received  rents  there- 
under for  many  years.— Stortha  v.  Sanger,  156 
S.  W.  1020. 

(B)  Flendlnc,  Evidence,  Trlnl,  nnd  Re- 

view. 

!1  tiO  (Tex.)  In  trespass  to  try  title,  a  party 
jing  upon  estoppel  to  defeat  his  adversary's 
sui>erior  title  must  plead  it.— Reed  t.  Bobert- 
Bon,  156  S.  W.  196. 

EVIDENCE. 

See  Abduction,  gg  12,  16;  Accord  and  Satis* 
faction.  S  26;  Adverse  Possession,  |  47;  An- 
imals. 8g  27,  44:  Appeal  and  Erroi%  ||  204, 
232,  294,  302,  S22.  548.  880,  927.  030.  931, 
934,  979,  987,  1001-1003,  1006,  1009,  1011, 
1031,  1033,  1039,  1050-1058,  1067.  1068, 
1165;  Assault  and  Battery,  g|  30.  92;  As- 
signments, g  137 ;  AttachmeoL  g  200:  Bank- 
ruptcy, I  166;  Banks  and  Bankiiig.  g  54: 
Beneficial  Associations,  g  20;  Bills  and 
Notes,  gg  519,  527:  Boundaries,  g  37;  Bro- 
Jters,  fif  85,  86 ;  Burglary,  gg  31-42 ;  Cai- 
riers,  «  94.  132,  318 ;  Chattel  Mortgages,  gg 
176,  278;  Compromise  and  Settlement,  g  23; 
Contracts,  g  99 ;  Criminal  Law,  gg  304-572, 
938,  945,  1036,  1090,  1097,  1121,  1153.  1160 ; 
Damages,  gg  166-188;  Death,  gg  68,  77; 
Deeds,  ig  194-211 ;  Divorce,  jg  130.  132 ; 
Dower,  I  79 ;  Electrid^,  g  19 ;  Embesslement. 
I  44;  Executors  and  Administrators,  g  221; 
EzploBives,  g  8;  Forgery,  SI  39,  44;  Frand.  { 
58;  Fraudulent  Conveyances,  gg  271-278; 
Gaming,  g  98 Hawkers  and  Peddlers,  g  7 ; 
JTomcstead,  K  57,  181;  Homicide,  gg  140-257; 
338,  339;  Husband  and  Wife,  {{  232,  262, 
297 ;  Infants,  I  100 ;  Insurance,  gf  286,  646- 
665:  Intoxicating  Liquors,  |  226:  Justicea  of 
the  Peace,  f  188;  Kldnappinc  %  5;  Larceny. 
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fl  43-62;  Limitation  of  Actions,  {  196;  Lost 
DBtruments,  |  23;  Malicious  Prosecution,  IS 
56.  64;  Maater  and  Servant,  Si  265-281; 
MortKages,  {  338;  Municipal  Corporatioas, 
SS  1&,  568,  818:  Negligence,  |  134;  New 
Trial.  SI  70,  102-108;  PartnerBhip,  SI  44, 
54.  242:  Patents,  |S  216.  219;  Payment,  S 
89;  Principal  and  Agent,  SI  23,  119,  123; 
Prindpal  and  Surety,  S  159  I  Private  Roads. 
S  5:  Public  Lauds,  {  175;  Kailroads,  §S 
222,  282,  347,  443;  Refoimation  of  Instru- 
ments, I  46:  Release,  g  56 ;  Robbery,  l_24 ; 
Sales,  8  416:  Statutes,  SS  158.  28o:  Tele- 
graplis  and  Telepbones.  Si  -i^,  60 ;  Trespass 
to  Try  Title.  I  35 ;  Trial,  K  139.  143,  150, 
169,  194,  252,  253,  261,  417.  420 ;  Trover  and 
Conversion,  S  40  ;  Trusts,  SS  44,  372 ;  Ven- 
dor and  Parchaser.  g  144;  Waters  and  Wa- 
ter Conrses,  gS  126,  20»:  Wills,  |i  53,  66, 
155,  163,  164,  166;  Witnesses. 
Reception  at  trial,  see  Criminal  Law,  H  671- 
687;  Trial.  H  86-106. 

I.  jimioiAL  NonoE. 

S  5  (Mo.)  The  coort  will  take  judicial  notice  of 
the  well-known  fact  that  there  is  not  so  much 
necesfflty  for  sidewalks,  particularly  wide  side- 
walks, in  streets  where  the  abuttlnR  property 
is  nsed  for  maDofacturinc  and  storage  purposes 
as  on  those  devoted  to  Ksidence  or  retail  pnr- 
^es.— Tar  Steeg  t.  Wabaah  B.  C<h,  166  8.  W. 

S  23  (Ark.)  The  courts  take  judicial  knowl- 
edge of  the  public  land  sun'eys.  and  know  that 

the  N.  E.  ^  of  the  N.  W.  ^  of  section  26  of 

_  .  — .1   ^.      -  " 

ot  » 

Stephens.  1^6  S.  W.  837. 

g32  (Ark.)  The  courts  do  not  take  judicial 
notice  of  municipal  ordinances. — City  of  Mal- 
vern V,  Cooper.  156  S.  W.  845. 

S  43  (Tex.Civ.App.)  This  court  takes  official 
cognisance  of  the  facts  shown  by  It*  own  rec- 
ords in  another  case  between  the  same  parties. 
—Allen  T.  Thomson,  166  S.  W.  304. 

II.  FRB81TMFTXOHS. 

1 54  (Mo.App.)  Presnmptions  cannot  be  based 
upon  presumptions. — Groodes  t.  Order  of  United 
Commercial  Travelers  of  America,  166  S.  W. 
996. 

{  67  (Tex.GiT.App.)  Sanity  once  shown  to  ex- 
ist will  be  presamed  to  continue  unless  the  con- 
trary is  established.— Mitchell  v.  Inmau,  166  S. 
W.  29a 

XV.  BEIJVAHOT,  MATERIAMTY.  AHP 

OOBEPETENCT  Uf  OENERAIi. 
CA)  FMta  la  Issae  and  Relevsat  to  !■■««■. 

8  108  (Tez,CiT.App.)  The  knowledge  of  the 
person  making  calls  in  field  notes  of  a  survey 
as  to  the  facts  in  connection  with  the  survey 
is  admissible  in  determining  the  meaning  of  the 
language  nsed  in  the  field  notes:  such  evidence 
not  constituting  a  statement  of  his  intentions. 
-GUbert  V.  Flnberg,  156  S.  W.  607. 

g  113  (Mo.App.>  In  an  action  on  a  fire  policy, 
where  the  insurer  refnsod  to  pay  the  loss  as 
appraised,  claiming  that  the  appraisal  was 
frandulent,  evidence  as  to  what  the  insured  had 
paid  for  the  property  was  inadmissible,  since  a 
single  sale  of  property  is  not  a  good  criterion 
of  its  value.— Harmon  v.  Stuyvesant  Ins.  Co.  of 
New  York,  166  S.  W.  87. 

gll6  (Tex.Civ.App.)  Where  defendant  in  an 
action  to  cancel  a  conveyance  attacked  the 
credibility  of  witnesses  who  had  Joined  tn  it, 
and  drew  out  the  husband's  statement  that  the 
grantor's  attorney  threatened  to  have  the  wife 
sign  it  or  to  send  the  grantor  Imck  to  the  asy- 
lum, tJie  wife's  statement  to  the  same  effect, 
though  objectionable  standing  alone,  was  ad- 


missible as  a  part  of  what  was  done  and  aatd 
at  the  time.— Mitchell  v.  Inman,  166  S.  W.  290. 

(B)  Competeuoy. 

g  t55  (Mo.  App.)  Where  the  insurer  bad  ex- 
amined Its  adjuster  as  to  a  fire  warden's  con- 
demnation of  the  standing  walls  of  a  building 
after  a  Bre  and  his  refusal  of  a  permit  to  re- 
construct to  those  walls,  the  insurer  could  not 
object  to  rebuttal  evidence  as  to  such  amtters. 
—Harmon  v.  Stuyvesant  Ins.  Co.  of  New  Tork, 
168  S.  W.  87. 

V.  BEST  ANS  SECONDABT  EVIDENCE. 

g  161  (Ark.)  Parol  evidence  is  inadmissilile  to 
prove  a  municipal  ordinance.— City  of  Malvern 
v.  Cooper,  156  S.  W.  845. 

fJ 185  (Ky.)  In  an  action  on  a  fire  insurance 
icy,  the  contents  of  a  letter  written  by  the 
naurance  company  to  its  local  agent,  denying 
liability,  could  not  be  proved  by  a  witness  who 
had  read  it,  in  the  absence  of  any  notice  to  the 
company  to  produce  it— Connecticut  Fire  Ins. 
Co.  V.  Moor«,  156  S.  W.  867. 

S  187  (Tez.CiT.App.)  In  trespass  to  try  title, 
where  maintiffs  claimed  that  the  lost  deed  on 
which  defendants  relied  was  forged,  evidence 
of  the  loss  of  the  instrument  held  sdmisslble 
only  for  the  purpose  of  allowing  secondary  evi- 
dence.—Rice  T.  Taliaferro.  166  S.  W.  242. 

VIX.  ADmSSIONS. 

(O)  By  Oraatora,  former  Owaera.  or  Priv- 
ies. 

g230  (Tex.Civ.App.)  Testimony  of  statements 
by  defendants'  grantor  that  be  had  no  title  to 
the  land  in  question  and  was  going  to  quit  and 
abandon  his  claim  is  admissible  against  defend- 
ants, t>eing  admissions  against  the  grantor's  in- 
terest.—Rice  V.  TaUaferro,  156  S.  W.  242. 

S  235  (Ark.)  Where  a  draft  with  biU  of  lading 
attached  was  deposited  in  a  bank  and  passed 
to  the  drawer's  credit,  hie  subsequeot  declara- 
tions that  the  bank  took  the  draft  for  collection 
only  were  incompetent  as  against  it.— Cox 
Wholesale  Grocery  Co.  v.  National  Bank  of 
Pittsburg,  Kan.,  166  S.  W.  187. 

(D>  Bt  AceatH  or  Other  BevroaeatatlTea. 

1  237  (Tex.CiT.App.)  In  trespass  to  try  title, 
evidence  of  statements  by  one  in  possession  of 
the  laud  as  to  plaiotiCTs  title  is  inadmissible, 
where  it  did  not  appear  that  be  was  plaintiff's 
agent  authorized  to  make  such  admissions. — 
Rice  v.  Taliaferro,  156  S.  W.  242. 

Evidence  of  an  agreement  b^  third  person  as 
to  division  of  land  aeld  inadmissible  as  against 
plaintiffs  where  it  appeared  that  he  had  no  au- 
thority from  the  owner  to  make  the  agreonent. 
— -Id. 

S  244  (Ky.)  In  an  action  on  a  fire  insurance 
policy,  admissions  of  agent  made  before  a  fire 
showing  his  knowledge  of  additional  insurance 
held  competent  as  substantive  evidence  of  a 
waiver,— Connecticut  Fire  Ins.  Co.  v,  Moore,  106 
S.  W.  867. 

(B)  Proof  anA  Bffeet. 

II 265  (Tex.CiT.App.)  In  an  action  on  a  note 
eged  to  have  been  signed  by  an  agent,  under 
authority  from  his  principal,  that  the  princi- 
pal contradicted  himself  on  cross-examination 
held  not  to  amount  to  a  conclusive  admission 
that  the  agent  was  authorized  to  sign  as  prin- 
cipal in  the  note. — Connor  v.  Uvalde  Nat.  Bank, 
156  8.  W.  1092. 

Vin.  DEOLARATIOna. 

<A)  Hatwre,  Foras,  and  laeMoata  la  0«a- 
•ral. 

127 1  (Tex.Civ.App.)  In  a  consolidated  ac- 
tion for  the  probate  of  a  will  and  to  set  aside 
a  deed  by  testatrix  and  her  husband  to  the 
proponent,  the  testimony  of  proponent's  faus- 
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band  aa  to  That  he  told  a  Uilrd  person,  not  in 
the  ptresence  of  the  grantor  in  the  deed,  as  to 
vhat  the  latter  meant  by  a  statement  held  aelt- 
aerring^Holt  t.  Gaerguin,  1B6  S.  W.  SSI. 

(B)  Pvo«f  and  BSeet. 

1 313  (Ky.)  A  record  of  a  peraon'a  birth,  made 
in  a  Bible  by  a  stepfather  on  information  re- 
ceived by  him  seyeral  years  after  the  person's 
birth,  is  not  of  much  weight  in  determininK  the 
date  of  birth.— Goff  v.  Murphy,  1S6  8.  W.  95. 

IX.  HEAKSAT. 

§317  (Tex.OiT.App.)  In  trespass  to  try  title, 
where  defendants  relied  upon  a  lost  deed,  testi- 
mony of  statements  by  a  third  person  as  to  the 
description  of  the  land  Indaded  In  the  deed  is 
inadmissible  as  heanay.— Bice  T.  Taliaferro, 
166  S.  W.  242. 

X.  DOOmCENTABT  EVIDENCE. 

(A)  Pablle  or  Ofllclal  Acts,  ProeeedftKSS, 

Re«or4a»  mmM.  Certlfleates. 

1 332  (Tex.GiT.App.)  In  an  action  to  cancel  a 
conveyaiice  on  the  ground  of  tlie  grantor's  in- 
sanity, a  document  purporting  to  be  a  judgment 
of  the  county  court  duly  certified  by  the  clerk 
thereof  as  a  correct  copy  of  the  order  entered 
in  the  lunacy  case  held  admissible.— Mitchell  t. 
Inman,  156  S.  W.  290. 

§  332  (Tez.CiT.App.)  In  an  action  on  a  su- 
persedeas bond  filed  in  uiother  county,  the 
original  bond  was  admisdble,  in  the  absence  of 
an  affidarit  denying  its  execution^  under  Soyles' 
Ann.  CiT.  St  1897,  art  2318,  and  plaintiff  was 
not  limited  to  prOTing  it  by  certified  copy  un- 
der article  2306.— Garrett  v.  Grisham,  156  S. 
W.  505. 

(B)  ExempUfleatton,      Transcripts^  and 

Certlfled  Copies. 

1341  (Tez.CiT.App.)  A  certified  copy  of  the 
findings,  opinion,  and  judgment  of  the  Inter- 
state Commerce  Commission  is,  by  Interstate 
Commerce  Act,  S  14,  admissible  In  evidence  in 
flu  action  inTolving  the  question  of  the  true 
rate  for  an  interstate  shipment— Pecos  &  K.  T. 
Ry.  Co.  T.  Porter,  156  S.  W.  267. 

1 343  (Ky.)  Under  the  direct  proTisions  of 
Ky.  St  {  519,  a  certified  copy  of  a  deed  prop- 
erly acknowledged  and  recorded  is  admissible 
in  eTidence.— Brown  v.  White,  156  S.  W.  96. 

(D)  FrodaetloK,   Aatbentleattoaf  asd  Bf- 

feet. 

§  377  (Tex.CiT.App.)  Where,  in  an  action  for 
the  conversion  of  a  carload  of  freight  a  wit- 
ness identified  and  verified  a  list  of  tbe  goods, 
the  list  was  properly  considered  by  the  jury.— 
Tecos  &  N.  T.  Ry.  Co.  t.  Porter,  156  S.  W. 
267. 

S  379  (Tex.CiT.App.)  A  plat  of  certain  land  in 
controversy  iu  trespass  to  try  title  could  not  be 
considered  without  proof  that  it  was  correct — 
R.  W.  Wier  Lamber  Co.  t.  Conn,  156  S.  W. 
276. 

zi.  VAAOL  OB  Exnmnio  sn- 

DENOE  AFFECTIHO  WBITINOS. 

|A>  ContrAdlotlna.  Tarrlna,  or  Addlma  to 
Terms  of  Written  Instmrneat. 

1386  (Tex.CiT.App.)  Where  the  calls  in  a 

{lartition  decree,  supported  by  a  map  express- 
y  made  a  part  thereof,  are  unambiguous,  ex- 
trinsic evidence  that  tbe  surrey  occupied  some 
other  position  was  inadmissible. — Rosenthal  t. 
Sun  Co.,  156  S.  W.  513. 

^  408  (Ey.)  A  receipt  for  a  life  insurance  pre- 
mmm  was  a  mere  acknowledgment  of  payment 
and  subject  to  parol  explanation  or  contradic- 
tion.— Huffaker's  Ks'r  v.  Michigan  Hut,  Life 
Ins.  Co.,  156  S.  W.  1038. 

8  419  (Tex.Civ.App.)  In  an  action  upon  a 
note  giTen  as  part  of  the  consideration  for  a 
conTeyance,  Md,  ^t  the  grantee  might  let 


up  the  grantor's  breach  of  a  contemporaneous 
parol  agreement  as  an  affirmative  defense  or 
counterclaim.— Reid  v.  Ragland.  156  S.  W.  920. 

{423  (h[o.App.)  Where  purchaser  of  BtoA 
and  bonds  of  corporation  agreed  with  seDer  to 
release  him  from  liability  on  obligations  of  the 
company,  and  to  pay  ms  persoiul  obligations 
secured  by  the  bonds  as  collateral,  held,  that 
parol  evidence  was  admissible,  as  to  which  class 
a  particular  note  belonged,  to  show  that  the 
relation  of  surety  existed  as  to  that  note. — Gate 
City  Nat.  Bank  v.  Chick,  156  S.  W.  743. 

1423  (Tex.CiT.App.)  Parol  eTidence  is  adnds- 
sible  to  show  that  one  signing  a  note,  followed 
by  the  word  "surety,"  is  a  prmcipaL— Daugher- 
ty  T.  Wiles,  156  8.  W.  10^ 

1 423  (Tex.CiT.App.)  One  who  signs  his  name 
on  the  back  of  a  note,  onaccompanied  by  any 
words  expressing  the  nature  of  his  undertaking, 
is  as  to  an  indorsee  I>efore  maturi^  for  value, 
and  without  notice,  a  surety,  and  parol  evi- 
dence of  any  lesser  obligation  is  inadmissible. — 
Erwin  T.  E.  I.  Du  Pont  De  Nemours  Powder 
Co.,  156  S.  W.  109T. 

Parol  evidence  is  admissible  aa  between  the 
signers  of  a  note  to  show  tbe  real  character  of 
the  oblira.tlon  intended  to  be  assumed  by  one 
signing  his  name  on  tbe  hack  of  the  note  on- 
accompanied  by  any  words  expressing  the  na- 
ture of  his  undertaking.— Id. 

(O)  Separate  or  Sabseaaent  Oral  Asree- 
ment. 

S44I  (Ky.)  Oral  evidence  that  insurance 
agent  consented  to  additional  insurance  held 
not  to  vary  or  alter  the  pt^cy  prohibiting 
such  insurance  without  the  company's  consent 
indorsed  on  the  policy,  but  competent  to  allow  a 
waiver.— Connecticut  Plre  Ins.  Co.  t.  Mooie, 
156  S.  W.  867. 

S44i  (Mo.App.)  One  accepting  a  fire  polio 
and  agreeing  to  keep  his  books  in  a  fireproof 
safe  may  not  contradict  the  policy  by  a  prior 
oral  agreement  abrogating  tbe  iron-safe  clause. 
—Weinberger  v.  Insurance  Ca  of  North  Amer- 
ica, 156  S.  W.  79. 

8  444  (Mo.App.)  Parol  eTidence  is  not  admis- 
sible to  show  that  the  maker  of  a  note,  wluch 
purports  to  be  payable  absolutely,  only  promis- 
ed to  pay  on  condition. — Citizens  Bank  of  Po- 
mona V.  Martin,  156  S.  W.  488. 

1445  (Tex.Civ.App.)  Adnii8Bi<m  of  evidence 
as  to  conversation  with  carrier's  yardman  rela- 
tive to  feeding  and  watering  shipment  of  cattle 
held  not  error  as  varying  the  written  contract 
of  shtpment,  since  the  provision  that  the  ship- 
per would  feed  and  water  them  could  be  waiv- 
ed.—Chicago,  R.  I.  &  G.  By.  Co.  T.  Scott  156 
S.  W.  294. 

1 445  (Tex.CiT.App.)  In  an  action  on  a  note 
against  a  surety,  an  answer  alleging  that  for 
a  consideration  plaintiff  had  agreed  with  the 
person  for  whose  benefit  tbe  note  was  made  that 
such  person  might  pay  it  in  work,  etc.,  and 
that  he  had  done  work  of  greater  value  than  tiie 
amount  due  on  such  note,  was  not  objectI<Hiable 
as  contradicting  the  terms  of  the  nota — Lee  t. 
Durham,  156  S.  W.  1135. 

(D)   ConatrnettOB  or  AppUeatloK  mt  IjM- 
■aaao  of  Writtem  Instraaaeat. 

{448  (Tez.CiT.App.)  Where  defendant  wrote 
on  his  check,  "GiTen  in  full  payment  of  acconnt 
for  the  months  of  June  and  July,"  it  became 
an  unambiguous  contract  which  could  not  be 
contradicted  by  showing  that  it  was  a  full  set- 
tlement of  the  balance  upon  the  account  for 
previous  months.- Bergman  Produce  Co.  t. 
Brown,  156  S.  W.  1102. 

{450  (Mo.App.)  While  prior  or  contempora- 
neous onl  agreements  contradicting  or  varyit^ 
terms  at  a  contract  cannot  be  considered,  evi- 
dence merely  tending  to  throw  light  upon  and 
disclose  the  nature  of  the  subject-matter  is  ad- 
missible, where  it  serves  to  e^lain  and  give 
certainty  to  terms  or  worda  whiebt  it  imez- 
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plained,  would  be  ambigiiow  or  nncert^n.— 
GateCitr  Nat  Bank  tTT^c^.  106  8.  W.  74S. 

1460  (Tex.CiT^pp.)  Where  the  field  notes 
ahow  a  latent  ambiguity  when  it  il  Bought  to 
apply  the  calls  to  the  land,  making  It  necea- 
sarr  to  disregard  either  the  north  conrae  or 
the  east  line  of  the  surrey,  extrinsic  evidence 
U  inedmisBible  to  show  what  land  was  Intended 
to  be  embraced  within  the  •orrey.^Jnbert  T. 
Finberc,  156  S.  W.  SOT. 

xn.  opnuoK  bvidbhob. 

(A)  Coael«al*na  mm*  OpinlMs  of  Wltmeaa- 

1474  (Tez.CiT.App.)  A  witness  who  testified 
that  he  did  not  know  the  value  of  certain  lots 
WHS  not  competent  to  give  an  opinion  thereon. 
— Houaton  Belt  it  Terminal  Rj.  Go.  T.  Vogel, 
150  S.  W.  261. 

1474  (Tez.Civ.App.)  A  witneaa,  who  stated 
on  direct  ezamination  that  be  knew  the  market 
value  of  property,  and  who  was  not  croas-ez- 
amined  aa  to  his  knowledge,  was  properly  per- 
mitted to  testify  to  market  value.— Pecos  &  N. 
T.  Ry.  Co.  V.  Porter,  156  S.  W.  267. 

A  witn^s  who  poeitively  testifies  that  be 
knows  the  value  of  household  and  kitchen  fur- 
niture ia  competent  to  teatify  to  actual  value. 
-Id. 

S498^  (Tex.Civ.App.)  Evidence  Jteld  to  ahow 
that  plaintiff  did  not  know  the  market  value  of 
real  property  InvolTOd  ao  aa  to  be  competent  to 
give  opinion  on  its  value.— Hooaton  Belt  &  Ter- 
minal Ky.  Co.  V.  Vogel,  106  8.  W.  261. 

S50I  (Tex.Civ.App.)  Subscribing  witnesses  to 
a  will  may  testify  that  they  are  of  the  opinion 
that  the  testatrix  was  of  sound  mind,  without 
giving  the  facta  on  which  they  baae  their  opin- 
ion.-%hornton  v.  HcReynolds,  166  8.  W.  1144. 

Nonexpert  witnesses,  other  than  the  subscrib- 
ing witnesses,  may  teatify  that  a  testatrix  was 
of  Bound  mind,  without  stating  the  facta  on 
which  their  opinion  is  baaed.— -Id. 

8  502  (Tex.C^v.App.)  Where  a  witness  teatl- 
fied  on  direct  examination  as  to  the  value  of 
property  converted,  the  sustaining  of  objections 
to  questions  on  cross-examination,  asked  to  test 
his  accuracy  aiul  truthfulness  and  to  show  his 
credibility,  waa  reversible  error.— Pecoa  4c  N.  T. 
Ry.  Co.  V.  Porter,  156  8.  W.  267. 

(B)  Sobjeeta  of  SIxpert  Teatlmomx* 

S527  (Tex.CiT.App.)  Ordinarily  even  an  ex- 
pert witness  cannot  state  what  in  hla  opinion 
might  possibly  ensue  from  a  given  state  of 
facts,  but  is  confined  to  those  tbinn  which 
are  reasonahly  probable. — Houston  &  T.  C.  Ry. 
Co.  V.  Fox,  156  S.  W.  922. 

(C)  Comvetener  of  BxpcFta* 

S  536  (Tex.Civ.App.)  Where  plaintiff  stated 
that  he  waa  able  from  experience  to  tell  how 
much  more  feed  waa  required  to  take  care  of 
horses  during  severe  weather  without  the  pro* 
tection  of  stable  tents,  and  the  facts  upon 
which  such  opinion  was  based,  his  opinioa  on 
that  question  was  admissibIe.~Pecoa  &  N.  T. 
Ry.  Co.  V.  MazweU,  156  S.  W.  548. 

(D)  BxmmlnatioB  of  Bxperta. 

{  553  (Mo.App.)  A  hypothetical  question  IkebJ 
not  objectionable  as  seeking  to  substitute  wit- 
ness' opinion  for  a  verdict  of  the  Jury.— Goodea 
V.  Order  of  United  Commercial  Tntvelera  of 
America,  156  S.  W.  ft!)5. 

An  answer  to  a  hypothetical  question  as  to 
the  cause  of  insured's  death  that  it  waa  caused 
from  a  concussion  and  compression  of  the  brain, 
resulting  from  a  hemorrhage  caused  by  a  frac- 
ture at  the  base  of  the  skull  from  a  fall,  was 
not  objectionable  as  a  conclusion  on  the  quea- 
titiD  which  was  in  issue. — Id. 

1 558.  (Tez.(Mv.App.)  In  an  action  against  a 
railroad  company  tor  damagra  for  injuries  to  « 


female  plalntifl^  certain  guestions  to  an  expert 
M4  proper  to  teat  hla  sUU  and  knowledge.— 
Houston  ft  T.  C  By.  Oo.  T.  Fox,  156  8.  W. 

XIV.  WEIGHT  AJXJ>  SUFFIOIEKO'S'. 

{  597  (Ark.)  In  an  action  against  a  telegraph 
company  for  delay  In  the  transmission  of  a 
nesaage,  where  the  question  of  negligence  waa 
for  the  jury,  they  may  consider  the  evidence 
in  ite  most  favorable  light  to  the  plaintiff.- 
Western  Union  Telegraph  Co.  v.  Duke.  156  8. 
W.  452. 

1 596  (Ky.)  The  jury  may  accept  the  testi- 
mony of  a  party  unsupported  by  any  other 
witness  and  contradicted  by  the  testimony  of 
two  employes  of  the  adverse  party. — United 
Iron  Works  Co.  v.  Bowling,  156  S.  W.  124. 

1601  (Mo.App.)  Evidence,  In  an  action  for 
damages  from  erroneously  transmittioK  a  tele- 
gram authorising  plaintijFs  agent  to  buy  wool 
at  22  cents  a  pound  instead  of  21  cents,  Jiel4 
to  show  the  market  value  of  the  wool  at  the 
time  the  telegram  was  sent  at  the  place  the 
agent  received  It— Jackson  v.  Western  Union 
Telegraph  Co..  166  8.  W.  801. 

EXAMINATION. 

8ee  Svidence,  |S  553,  558;  Witnesses,  ||  255- 
304 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  |i  611,  522,  547,  548, 
581,  690,  742;  Criminal  Law,  ||  1090-1092. 

EXCESSIVE  DAMAGES. 

See  Damages,  {  132. 

EXCHANGE  OF  PROPERTY. 

See  Frauds,  Statute  of,  ||  60,  129;  Specific 
Perfonnaoce,  {|  39,  105. 

{ 4  (Ky.)  Where  plaintilf,  in  exchange  for  an 
equal  acreage  of  defendant's  land,  contracted  to 
convey  all  <^  his  land,  describing  It  as  covered 
by  a  140-acre  survey,  held  that,  in  view  of  the 
acts  of  the  parties  under  the  contract,  it  would 
be  construed  as  covering  all  of  bis  357  acres 
and  not  merely  the  land  covered  by  the  survey. 
— Asher  T.  Simpson,  156  8.  W.  1067. 

EXECUTION. 

See  Appeal  and  Error,  ||  460,  1226;  Bills  and 
Notes,  |_475  ;  CorporaHons,  |  623 ;  Estonpel, 
I  68:  Exemptions,  f  60;  Judgment,  1  853; 
Manoamas,  f  1S4. 

n.  PBOPERTT  BUBJBOT  TO  BZEOU- 
TIOK. 

1 40  (Tex.Civ.App.)  The  equity  of  redemption 
in  property  mortgaged  to  secure  a  note  is  sub* 
ject  to  levy  and  sale  at  the  suit  of  other  cred- 
Itonk— Hudson  T.  Chlldree,  156  8.  W.  1154. 

X.  SmPFEiEMEMTABT  VBOOEEDIHCW. 

S362  (Mo.App.)  Rev.  8t  1909,  {  2248  et 
seq.,  providing  for  the  examination  of  a  judg- 
ment debtor  on  return  of  execution  unsatisfied, 
is  a  penal  statute,  and  the  court  cannot,  by 
construction,  extend  It  to  any  one  not  clearly 
within  its  letter.— Ex  parte  Koehler,  1S6  8.  w. 
982. 

8  374  (Mo.App.)  The  court,  before  ordering 
examination  of  a  judgment  debtor  after  return 
to  execution  unsatisfied,  must,  as  required  by 
Rev.  St.  1009,  {  2249,  find  from  the  evidence 
before  it  that  there  is  reasonable  ground  to  be- 
lieve that  the  judgment  debtor  has  property 
subject  to  execution,  or  has  conveyed  or  at- 
tempted to  convey  it  with  a  derign  to  defraud 
creditors.— Ex  parte  Koehler.  156  8.  W.  982. 
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XH.  WROHOFUIf  EXECITTIOX. 

{472  (Tez.CiT^pp.)  An  owner  of  property 
levied  on  under  execution  who  refrains  from 
using  the  property  under  the  instructionB  of  the 
officer  making  the  levy  may  recover  the  rea- 
sonable value  of  its  use  up  to  the  time  he  was 
informed  of  the  release  of  the  levy.— Parlin  & 
Orendorff  Implement  Co.  v.  Clements,  166  S. 
W.  3(i8. 

Where  an  officer  wrongfully  levied  on  two 
horses  of  defendant  and  for  five  or  six  days 
defendant  was  not  permitted  to  use  the  horses, 
a  judgment  for  $S  damages  was  authorized.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  8  BO;  Cancellation  of  Instruments, 
S  24;  Death,  IS  49,  52:  Descent  and  Dis- 
tribution; JudnneDt,  |  743;  Parties,  |  76; 
Principal  and  Sorety,  f  126 ;  Troats,  S  372 ; 
Wills. 

n.  APPOnfTMBNT,  QUAIJFIOATIOR, 
AND  TENURE. 

1 9  (Mo.App.)  Where  a  foreign  Ineurance 
company  doing  business  in  the  state  issued  a 
policy  on  the  life  of  a  resident  of  St.  Louis  for 
the  benefit  of  his  wife  and  children,  the  pro- 
bate court  of  that  city  had  jurisdiction  to  ap- 
point an  administrator  of  a  deceased  benen- 
ciary,  who  could  aue  on  the  policy.— HartuoKT. 
Northwestern  Mat  Life  Ins.  Co.,  160  S.  W. 
980. 

8  24  (Ky.)  The  county  court  has  no  Jurisdic- 
tion under  Ky.  St.  S  3905,  to  appoint  the  pub- 
lic ndminiBtrator  as  administrator  of  a  de- 
cedent's estate  before  the  expiration  of  three 
months  from  decedent's  death.— JacltBon's  Adm'r 
V.  Asher  Coal  Co.,  156  S.  W.  l.-.O. 

S  24  (Mo.A^p.)  Despite  Rev.  St.  1909,  §S  302, 
805,  authorizing  the  public  adminixtrator  to 
enter  upon  his  duties  by  the  mere  filins  of  a 
notice  with  the  clerk  of  the  probate  court,  held 
that,  under  section  10,  an  order  of  the  probate 
court  denying  administration  upon- the  estate  of 
claimant's  deceased  wife  and  awarding  bim  pos- 
session is  binding  until  set  aside,  and  the  ad- 
ministratOT  Is  not  entitled  to  custody  upon  the 
mere  filing  of  a  schedule— Nelson  t.  Tfoll,  166 
S.  W.  la 

IV.  0OU.ECTIO1T  AND  MANAOEMENT 

OF  ESTATE. 

(A)  Ik  GeBeral. 

f  75  (Mo.App.)  As  a  rule,  an  executor  or  ad- 
ministrator represents  decedent  generally,  and 
in  an  action,  as  such,  recovers  to  the  use  of  the 
estate,  so  as  to  make  the  recovery  available  to 
all  persona  having  just  claims  against  the  es- 
tate.—Gibba  V.  Knights  of  Pythias  of  Missouri, 
166  S.  W.  11. 

V.  AlXOWAHOEg  TO  SUHVIVUIO 
WIFE,  HUSBAND,  OB 
CHUiDBEN. 

I  174  (Mo.App.)  Statutes  entitling  minor  cfatl- 
dren  to  certain  allowances  out  of  the  estates  of 
their  deceased  father  or  mother  are  highly  re- 
medial and  are  to  be  construed  so  as  to  carry 
out  their  spirit  and  purpose;  it  being  the  duty 
of  the  court  to  enlarge  or  restrain  the  meaning 
of  the  words  employed  to  effectuate  the  legis- 
lative intent— In  re  Hyan's  Estate,  156  S.  W. 
759. 

5  176  (Mo.App.)  Under  Rev.  St.  1909,  SI  114, 

115,  120,  held  that  the  husband  was  entitled  to 
an  allowance  for  provisions  which  were  not  on 
hand.— Kelson  v.  Troll,  156  S.  W.  16. 

I  177  (Mo.App.)  Under  Rev.  St  1909,  ff  114, 

116,  120,  held  tnat,  where  a  wife  had  household 
famitore,  the  husband  was  entitled  to  an  ab- 
solute allowance  thereof  not  exceeding  $600. — 
Nelson  V.  Troll,  156  8.  W.  16. 

I  178  (Mo.App.)  Under  Rev.  St  1909,  1  119, 
providlnc  that  when  a  widow  dies  leaWng  minor 


children  they  shall  be  entitled  to  the  same  al- 
lowances as  she  was  entitled  to  take  at  the 
death  of  her  husband,  such  children  aie  entitled 
to  those  rights  In  ue  estate  of  tlie  deceased 
mother  without  regard  to  her  interest  In  the 
estate  of  her  deceased  husband. — In  re  Ryan's 
Estate,  166  S.  W.  759. 

8  179  (Mo.App.)  Under  Rev.  St.  1909^  I  120, 
providing  that  a  widower  shall.  In  addition  to 
curtesy,  be  allowed  to  keep,  as  his  absolute 
property,  all  of  the  property  provided  for  a 
widow  oat  of  her  husband's  estate,  a  widower 
can  take,  regardless  of  the  birth  of  issue. — Nel- 
son V.  TrolC  160  S.  W.  16.  folUiwinc  Ftxga- 
son's  Estate  v.  Gentry,  104  S.  WTlOS.  206 
Mo.  20.S. 

I  180  (Mo.App.)  Under  Rev.  SL  1909.  »  114, 
116,  116,  and  ll9  providing  for  a  widow^s  al- 
lowance and  for  aflowances  to  minor  children 
of  a  deceased  widow,  section  120.  defining  a 
widower's  rights  in  the  estate  of  bis  deceased 
wife,  and  section  8057  prescribing  a  rule  ot 
construction,  held,  that  wbll?  the  deceased,  a 
divorced  woman  whose  hasband  was  then  lir- 
ing,  was  not  a  "widow,"  yet  her  minor  son  was 
entitled  to  the  same  altowances  as  if  she  had 
been  a  widow.— In  re  Ryan's  Estate,  166  S.  W. 
759. 

Rev.  St.  1909,  !  119,  entitling  minor  children 
of  a  deceased  widow  to  the  same  allowances  as 
she  was  entitled  to  take,  held  an  exemption 
statute  designed  to  piovlde  a  sure  support  for 
such  minors,  and  the  legislative  knowledge  of 
the  fact  that  a  divorced  woman  ranalnine  on- 
married  nntil  death  might  be  the  head  of  the 
family  with  respect  to  minor  children  might  be 
considered. — Id. 

I  182  (Mo.App.)  In  view  of  Rev.  St  1908, 
S  118,  held  that,  under  sections  114,  120,  a  has- 
band was  entitled  to  an  allowance  of  $400  ont 
of  the  proceeds  of  the  sale  of  his  wife's  per- 
sonalty, even  though  the  appraised  value  of 
such  personalty  was  not  sumdent  to  discharge 
that  obligation  and  his  other  absolute  allow- 
ances.—Nelson  V.  TroU,  156  S.  W.  16. 

8  194  (Mo.App.)  A  finding  of  the  trial  court 
as  to  a  reasonable  sum  for  provisions  for  the 
widower  for  a  year  allowed  by  Rev.  St  1909, 
I  115,  is  not  open  to  review  on  appeaL — Nelson 
V.  Troll,  166  S.  W.  16. 

Under  Rev.  St  1909,  {  1807,  an  administra- 
tor may,  where  a  widower  claims  personal  prop- 
erty of  his  wife,  set  up  aa  a  counterclaim  the 
claunant's  unauthorized  use  of  property,  other 
than  that  which  passed  to  the  claimant  abso- 
lutely, hefore  the  administrator  came  into  pos- 
sessitm. — Id. 

TI.  ALLOWANCE  AND  VXtMSMT  OT 
CLAIMS. 

(A)  Uabllttles  of  Bat«t«. 

1221  nioJ^pp.)  In  an  action  Iqr  a  daughter 
against  her  mother's  estate  to  recover  money 
contributed  to  the  general  family  support,  evi- 
dence held  to  sustain  a  finding  by  a  referee  that 
there  was  no  intention  on  the  part  of  either 
mother  or  daughter  that  the  relation  of  credi- 
tor and  debtor  should  exist— McGrath  t.  Talty's 
Estate,  166  S.  W.  826. 

(B)  Presentation  and  Allownnee. 

1 23 1  (Ark.)  Under  Kirby's  Dig.  t  5399,  prior 
to  its  amendment  in  1911  (Acts  1911,  p.  2S6). 
the  right  to  foreclose  a  mortgage  was  barred  by 
the  bar  of  the  debt  by  the  statute  of  nonclaim 
where  a  mortgagor  bad  died.— Culberhouse  v. 
Hawthorne,  156  S.  W.  421. 

Under  Kirby's  Dig.  8  6.399.  forecloaure  of 
mortgage  held  not  barred  by,  the  bar  at  the 
debt  by  the  statute  of  nondainis  aa  to  one  of 
the  debtors,  where  it  was  not  ao  barTsd  as  to 
the  other^Id. 

(O  DlapnteA  Clnlna. 

8  250  (Mo-App.)  Under  Rev.  St  1909.  H  19S. 
IW,  200,  the  probate  court  hat  jariadktiaii  to 
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entortain  a  counterclaim  interpoeed  by  an  ad- 
ministrator in  all  cases  where  counterclaimi 
are  otherwise  authorized  by  law.— Nelson  t. 
Troll,  106  B.  W.  16. 

Vm.  SAUBS  AMD  COHTETAHOES  VH- 
DEB  OBDEB  OF  OOUBT. 

(B>  AppllMtlon  aad  Ortlert 

1 336  (Ky.)  A  proceeding  by  a  sheriff  for  the 
sale  of  land  belonging  to  a  decedent  upon  whose 
estate  no  administration  has  been  bad,  brought 
in  pursuance  of  Ky.  St.  f  3907,  is  not  erroneous 
because  the  original  petition  which  was  amend- 
ed averred  that  it  was  brought  by  the  sheriff 
as  curator.— Pierce  v.  Marrs,  1(56  S.  W.  404. 

{341  (Ky.)  A  proceeding  by  the  sheriff  act- 
ing as  administrator  of  the  estate  of  decedent 
for  the  sale  of  realty  is  not  erroneous  because 
of  the  absence  of  proof  that  the  decedent  left 
no  personalty,  wbere  the  petition  allied  the 
absence  of  personalty,  and  it  appeared  that  the 

Stirpose  of  the  sale  was  to  pay  debts. — Pierce  v. 
[arts,  156  S.  W.  404. 

S  343  (Ky.)  A  sale  of  decedent's  land  by  the 
sheriff  to  pay  debts  cannot  be  held  erroneous 
because  of  absence  of  proof  as  to  the  indivisibil- 
i^  of  the  land  sold,  where  the  entire  proceeds 
01  the  sale  were  insufficient  to  discharge  the 
debt— Pierce  t.  Marrs,  156  S.  W.  404. 

1 379  (Mo.App.)  Where  a  sale  of  land  by  an 
atuninistrator  was  approved,  held,  that  the 
purchaser  was  entitled  to  notice  of  an  applica- 
tion to  set  aside  the  sale  and  resell  the  land ; 
and,  not  having  received  notice  thereof,  no  ac- 
tion can  be  maintained  against  him  for  a  de- 
ficiency in  price  upon  reaale.— Rusk  v.  Thomp- 
ton,  156  S.  W.  64. 

X.  ACnORB. 

1 431  (Tex.Giv.App.)  Plaintiff  held  not  re- 
quired to  present  her  claim  on  vendor's  lien 
notes  against  administrators  and  others  to  the 
administrators  before  bringing  suit  in  the  dis- 
trict court— Stewart  v.  Webb.  166  S.  W.  637. 

1 435  n^ex.GlT.App.)  Action  on  vendor's  lien 
notes  and  to  foreclose  Hen  Md  pr0[>crly  brought 
in  the  district  court,  instead  of  in  the  probate 
court,  where  it  Involved  the  rights  of  plaintiff 
as  against  defendants  other  than  administrators 
and  the  rights  of  d^ndanta  among  themselves. 
—Stewart  v.  Webb,  166  S.  W.  637. 

1454  (Tex.Oiv.App.)  In  action  against  ad- 
ministrators and  others  to  foreclose  vendor's 
lien,  district  court  held  to  have  Jurisdiction  to 
enforce  its  judgment  by  a  sale  of  the  property, 
instead  of  leavin^r  Its  enforcement  to  the  coun- 
ty court  under  the  probate  8tatutes.-^tewart 
v.  Webb,  156  S.  W.  537. 

In  action  in  district  court  against  admin- 
istrators and  others  to  foreclose  vendor's  lien, 

iudgment  against  administrators  for  deficiency 
■el4  to  be  enforced  by  county  court  under  the 
the  probate  statutes,  and  not  by  an  szecntion 
issued  by  the  district  court.- Id. 

EXEMPTIONS. 

See  Homestead. 

I.  EATVaS  AEB  EZTXET. 

(O)  Propertx  mmA  lUvkta  Bzempt. 

1 50  (Mo.App.)  In  view  of  both  the  obvlotis 
Intent  of  the  statute  regulating  fraternal  bene- 
fit associations  and  an  express  provision  there- 
of, and  the  direct  provisions  of  Rev.  St  1909, 
I  7120,  the  benefit  is  exempt  from  attachment 
and  execution  or  other  claims  of  decedent's 
creditors.— Gibbs  v.  Ktdgbts  of  Pythias  of  Mis- 
souri. 166  S.  W.  11. 


EXPENSES. 

See  Attorney  and  CUent.  U  26,  SL 

EXPERT  TESTIMONY. 

See  Bridence,  H  627-568. 

EXPLOSIVES. 

See  New  Trial,  |  108. 

I  8  (Ky.)  In  an  action  for  injuries  to  a  child 
by  the  explosion  of  nitroglycerine  caps  found 
in  the  journal  of  a  steam  shovel  of  defendant, 
evidence  that  none  of  the  employes  of  defend- 
ant had  any  ill  will  towards  him,  and  that  a 
chest  had  been  broken  open  and  caps  taken 
therefrom,  held  admissible.— Weaks  v.  McDowell 
Const  Oa.  166  S.  W.  127. 

EX  POST  FACTO  UWS. 

See  Oonstitntional  Lav.  |  107. 

.  FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  Criminal  Iaw,  ||  811,  1172. 

I.  ClVn.  IJABIXJTT. 

(A)  Aeta  OoBstltatlnir  FBlae  Imprisonment 
•ad  LlnbtlltT  Therefor. 

i  7  (Ky.)  A  bench  warrant  issued  on  an  in- 
dictment protected  an  officer  arresting  accused 
thereunder,  though  he  was  not  guilty  of  the 
offense  charged,  and  the  prosecution  was  sub- 
sequently dismissed. — Madden  v.  Meehan,  166 
S.  W.  116. 

FALSE  PRETENSES, 

See  Criminal  Law,  |  1020. 

S2  (Mo.App.)  Under  Rev.  St  1009,  |  402t 
provi^ng  that  an  amendment  to  the  statute 
shall  not  affect  any  offense  committed  prior 
thereto,  except  where  the  penaltjr  is  lessened, 
one  charged  with  obtaining  in  April,  1911,  mon- 
ey under  false  pretenses,  is  properly  chained 
under  Rev.  St.  1909,  S  4565,  notwithstanding 
Sess.  Acts  1911,  p.  194,  approved  March  30, 
1911,  amending  the  section,  bat  accused  is  en- 
titled to  the  benefit  of  tlie  leaser  pnnlshment 
fixed  by  the  amendment- State  r.  Eronse,  156 
S.  W.  727. 

f7  (Mo.App.)  To  constitute  the  crime  of  ob- 
taining money  by  false  pretenses,  it  is  requisite 
that  the  false  pretense  should  be  either  of  a 
past  event,  or  of  some  fact  having  a  present 
existence,  and  it  cannot  consist  of  a  promise  to 
do  something,  or  of  some  event  to  nappen  in 
the  future.— State  v.  Krouse,  15(i  S.  W.  727. 

Where  prosecutor  advanced  money  to  accused, 
at  least  partly  on  the  promise  of  accused  that 
property  would  be  delivered  to  prosecutor  in 
tile  future,  and  partiy  on  the  promise  that  ac- 
cused would  make  prosecutor  whole  on  another 
conttact,  accused  was  not  gnlitr  of  obtaining 
money  under  false  pretenses.— Id. 

FEDERAL  COURTS. 

Bee  Ooarti,  i  480. 

FEES. 

See  Attornar  and  GUent  IS  148^  182;  OAeera. 
{  04. 

FEE  SIMPLE. 

See  Wills,  |  607. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  11  16a-202,  276,  287. 
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FENCES. 

See  RailnMdi,  |  411. 

FIELD  NOTES. 

See  Bonndariea.  H  36,  37;  BTldeBce,  |  460. 

FILING. 

Sm  Appeal  and  Bnor,  IS  708;  WlUa.  |  246. 

FINDINGS. 

See  Appeal  and  Error,  i  627;  trial,  ||  88^ 
894. 

FINES. 

See  Assanlt  aod  Battery,  i  S7:  Master  and 
Serrant,  8  118;   Statutes,  {  64;  Trespaas, 

FIRE  HOSE. 

See  Bailroadi.  |  222. 

FIRE  INSURANCE. 

See  Insurance. 

FOOD. 

See  LicenseB,  |  7. 

120  (Mo.A|>p.)  An  indictment  for  sale  of  a 
sabgtance  designed  to  be  used  as  a  substitute  for 
butter  in  violation  of  Rev.  St  1909,  ||  631-6^. 
merely  charging  a  sale  of  a  substance  designed 
for  butter,  to  wit,  oleomargarine,  and  not  al- 
leging that  it  was  made  in  the  semblance  of 
butter  or  an  imitation  thereof,  held  fatally  de- 
fective.— State  t.  Shortell,  1B6  S.  W.  888. 

120  (Mo.App.)  An  information  chai^ng  a 
B  of  a  substance  designed  to  be  osed  as  a 
substitute  for  butter,  to  wit,  oleomargarine,  held 
fatally  defective  for  failure  to  allege  that  it 
was  sold  or  offered  for  sale  as  imitation  butter 
or  made  in  the  semblance  of  batter.— State  t. 
Surkamp.  166  8.  W.  991. 

J 20  (Mo.App.>  An  infoimation  charging  a 
e  of  a  substance  designed  to  be  used  as  a 
sulmtitute  for  batter,  to  wit,  oleomargarine, 
held  fatally  defective  for  failure  to  allege  that 
it  was  sold  or  offered  for  sale  as  Imitation  bat- 
ter or  made  in  the  semblance  of  batter. — State 
V.  Maurer,  166  S.  W.  091. 

I  22  (Mo.App.)  Oleomargarine  cannot  be  held 
as  a  matter  of  law  to  be  imitation  batter  or  an 
artide  made  in  the  semblance  of  batter.— State 
V.  Shortell.  106  S.  W.'988. 

FORECLOSURE. 

See  Chattel  Mortgages,  |  278. 

FOREIGN  CORPORATIONS. 

See  Commerce,  |  40;   GoxpoMtlona,  |i  6^ 

672. 

FORFEITURES. 

See  Bail,  S  49;  Corpoiatlona,  H  692,  618;  In- 
surance, H  636,  744-700;  Honctpoliea,  H 
26,  26;   Parties,  {  76. 

FORGERY. 

See  Criminal  Law,  |  1172. 

1 29  (Tez.Cr,App.)  Where  the  instrument 
claimed  to  have  been  forged,  as  set  out  in  the 
indictment,  was  an  ordinary  check  on  a  bank, 
which  imported  a  pecuniary  obligation  on  its 
face,  it  was  not  necessary  for  the  indictment 
to  allege  that  the  instrument  would  have  creat- 
ed a  pecuniary  obligation  If  valid. — Davis  v. 
State,  156  S.  W.  1171. 

An  indictment  charging  the  foreei7  of  a  clieck 
need  not  allege  that  "S.  F.  Hackney  and  son," 
the  payee,  was  a  firm. — Id. 

An  indictment  for  forgeir  need  not  allege  the 
name  of  the  person  to  be  defiaaded.— Id. 


An  indictment  for  forging  &  check  tuiyable 
to  order  of  the  person  named  of  "110.00  Fif- 
theen  no/Dollars  For  Goods,"  hM  not  defective 
for  not  alleging  the  meaning  of  the  words  "no" 
and  "For  Goods."— Id. 

It  was  not  necessary  that  an  Indictment, 
charging  the  forgery  of  a  check  an  a  bank,  al- 
lege whether  the  bank  was  incorporated  or 
unincorporated ;  it  not  being  the  injured  party. 
—Id. 

1 29  (Tex.Cr.App.)  Indictment  for  passing  s 
forged  instrument,  with  no  explanatory  aver- 
ments as  to  how  the  instrument  might  defraud, 
held  insufficient— Whitmi  re  v.  State,  106  S.  W. 
1179. 

{39  (Tex.Cr.App.)  In  a  prosecution  for  forg- 
ing a  check,  complete  and  valid  on  its  face,  the 
check  was  adoussible  in  evidence. — Davis  v. 
State,  156  S.  W.  1171. 

1 44  (Tex.Cr.App.)  Evidence,  in  a  prosecution 
for  passing  a  forged  instroment,  held  not  suffi- 
cient to  sDstala  a  conviction.— WUtmitt  t. 
Sute,  106  8.  W.  1179. 

FORMA  PAUPERIS. 

See  Justices  of  the  Peace,  |  109. 

FORMER  JEOPARDY. 

See  Criminal  Law.  H  160-200. 

FRANCHISES. 

See  Corporations,  |  913',  Monopcdles,  il  20, 
26;  Parties,  |  76;  Wateia  and  Water 
Courses,  f  201. 

FRAUD. 

See  Bankruptcy,  f|  184.  435:  Brokers,  |  102: 
Contracts,  {  94;  Deeds,  1.211;  Bqaity,  | 
39;  Evidence,  8  113;  False  Pretenses: 
Frauds,  Sutnte  of;  Fraudulent  Conveyanc- 
es; Insurance,  H  250,  285,  390;  Patents. 
1216;  Release,  1 17;  Sales.  |  88:  Statotcs. 
I  181;  Vendor  and  PoKhaaer,  H  88,  44; 
Tenue,  |  82. 

X.  nKJBPnON  OONSTXTUTXlfO 
FRAUB,  AKD  T.TABTT.TTT 
THEREFOR. 

I  t  Crex.Civ.App.)  One  who,  with  a  fraudo- 
lent  purpose,  induces  another  by  representatioa* 
and  promises  to  surrender  the  favorable  posi- 
tion in  which  he  has  placed  himself  Is  xuiltr  at 
fraud  in  fact— FerreQ  r.  UiUican.  106  S.  W. 
230. 

I  13  (Mo.App.)  One  who  makes  repreeenu- 
tions  professedly  not  of  personal  knowledge, 
but  from  Information  obtained  from  others  ob 
which  be  relies,  is  liable  for  misrepresentatioas 
where  he  misstates  information,  or  where  he 
knows  or  has  reason  to  know  that  it  is  not  cor- 
lect— Peters  v.  Lobraan,  106  S.  W.  783. 

An  action  at  law  for  fraud  in  making  false 
representations  and  a  suit  in  equity  foT  rescEs- 
sion  of  a  contract  on  the  ground  of  misrepre- 
sentations are  founded  on  distinct  theories,  and 
a  representation,  though  false,  if  innocent  and 
made  without  any  intention  to  defraud  and  un- 
der the  belief  that  it  is  true,  will  not  support 
an  action  at  law  for  fraud. — Id. 

One  who  makes  a  representati<Hi  of  a  mmtexial 
fact  of  his  own  knowledge,  when  In  trntih  be 
has  no  knowledge  on  the  subject,  either  of  tbe 
the  truth  or  falsity  of  the  representation,  is  li- 
able in  an  action  at  law  for  fraud  in  making  a 
false  representation,  but  one  who  has  received 
information  of  a  fact  from  a  reliable  source, 
and  which  he  has  eveir  reason  to  believe  «im 
does  believe,  is  not  liable  at  law  for  frand  wben 
reporting  tbe  fact  as  true. — Id, 

Directors  of  a  corporation  who  make  repn>- 
sentations  inducing  a  purchase  of  anissueA 
stock  are  not  liable  in  an  action  at  law  for 
fraud,  where  the  representations  are  in  accord- 
ance with  Infoimation  obtained  trom  a  reliable 
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■oarco,  and  are  honestly  believed  to  be  trae.— 

Id. 

1 22  (Mo.App.)  Where  plaintiffa,  who  traded 
laad  for  defenaaiift  restaarant,  were  riTen  am- 
ple opportanity  to  inveBtigate  the  books  of  the 
reatsaraot,  but  instead  relied  upon  the  mlsrep- 
reMntations  of  an  agent,  whom  they  had  em- 
ployed to  effect  the  sale,  they  cannot  recover; 
no  conoeslmeot  having  been  attempted  by  de- 
fendant.—Camren  V.  Squires,  166  8.  W.  773. 

1 27  (Mo^App.)  A  representation  that  the 
stock  of  a  corporation  fii  fully  paid  and  nonaa- 
sessable,  made  to  induce  a  purchase  of  unissued 
stock,  Is  merely  a  representation  .that  the  stock 
when  issued  and  paid  for  is  of  the  kind  properly 
denominated  fully  paid  and  nonassessable.— 
Feten  t.  Lohman,  156  8.  W.  788. 

n.  Aonoxs. 

(A)  Ri^ta  of  Aottom  mmA  DefemMib 

i  37  (Tez.Giv.App.)  A  defendant  who  foiled  to 
pay  to  a  corporation  a  specified  sum,  as  be  had 
prondsed  to  induce  plaintiff  to  return  to  the 
conwtatlon  money  withdrawn  by  her,  and  who 
at  the  time  of  the  promise  did  not  intend  to 
fulfill  It,  was  guilty  of  fraud  within  Rev.  Civ. 
St  19ll  art  1830,  cl.  7,  defining  the  venue 
in  caaes  of  frattd.-Ferrell  t.  MUUcan,  156  S. 
W.  280. 

Where  a  omveraation  embodying  representa- 
tions and  promises  relied  on  to  constitute  fraud 
was  had  in  an  office  In  a  designsted  county,  an 
action  for  the  fraud  was  properly  brought  in 
the  county.— Id. 

1 58  (Mo.App.)  In  an  action  where  plaintiffii 
counted  on  defendant's  fraudulent  misrepresen- 
tations in  a  sale,  evidence  held  InsuflmeDt  to 
establish  aame.— Oamren      Squires,  106  S.  W. 

773. 

858  (Mo.App.)  lo  an  action  at  law  for  fraud 
ucing  the  purchase  of  unissued  corporate 
stocl^,  eridence  held  not  to  show  the  faln^  of 
represaitatlona  as  to  the  corporation  holding 
leases  on  natural  gas  and  coal  lands.— Peters  t. 
Lohman.  156  S.  W.  783. 

In  an  action  at  law  for  fraud  against  the  di- 
rectore  of  a  corporation  inducing  a  purchase  of 
unissued  stock  based  ou  misrepresentations,  an 
inadvertent  admission  of  a  director  testifying 
by  deposition  received  in  evidence  to  impeach 
his  positive  evidence  on  the  trial  is  not  snffi- 
dent  proof  of  the  misrepresentations.— Id. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  |  39. 

m.  PROMISES  TO  ANSWER  FOB 
DEBT.  DEFAUItT  OB  MI80AB- 
BIAGE  OF  ANOTHEB. 

1 20  (Tez.Giv.App.)  A  parol  promise  of  In- 
demnity, supports  by  a  sufficient  consideration, 
is  not  withu  the  statote  of  frauds.— Ferrell  v. 
MUlican,  156  S.  W.  230. 

V.  AOBEEMEWTB  WOT  TO  BE  PEB- 
FOBMED  WITHUr  OEE  TEAB. 

%  50  (Ey.)  An  oral  contract  between  the  own- 
er of  a  coal  elevator  and  a  railroad  contlnulnc 
in  force  a  written  contract  for  switching  coat 
to  the  elevator  so  long  as  the  owner  remained 
in  the  coial  business,  and  continued  to  get  coal 
over  the  railroad,  was  not  within  the  statute  of 
frauds,  since  It  might  be  performed  within  one 
year.—Frankfort  ft  0.  By.  Go.  t.  Jackson,  1S6 
S.  W.  103. 

Vt.  BEAI.  PBOPEBTT  AWP  ESTATES 
Ain>  IMTBBESTS  THBBBIW. 

1 69  (Mo.App.)  A  contract  to  ezchange  real 
property  for  real  and  personal  property  is  with- 


in the  statute  of  frauds.— Sursa  Cash,  156 
S.  W.  779. 

Vn.  SALES  OF  GOODS. 
<A)  CoBtTMta  WltUn  Statute. 

$84  (Ark.)  An  oral  contract  by  which  de- 
fendants, in  coobideration  that  plidntiffs  would 
not  sell  their  stock  to  S.,  agreed  that  if  the 
corporation!  became  insolvent  they  would  pay 
plaintiffs  the  value  of  their  stock  and  interest 
until  the  date  upon  which  the  corporation  be- 
came insolvent  was  a  conditional  sale  of  plain- 
tiffs' stock  to  defendants  within  the  statute  of 
frauds  (Kirby's  Dig.  |  8656).— RusseU  T.  Bettes, 
156  B.  W.  457. 

vm.  BBQmsiTES  AHD  sVFnomroT 

OF  WBITIHO. 

1 1 17  (Mo.App.}  An  undelivered  deed,  though 
deposited  in  escrow,  is  not  a  sufficient  memo- 
randum of  a  contract  for  the  ezchange  of  land 
to  satisfy  the  statute  of  frauda.— Snraa  T.  Cash, 
166  S.  W.  779. 

ZZ.  OPBBATIOW  ABD  EFFECT  OF 
STATUTE. 

I  129  (Mo.App.)  The  doctrine  of  part  pei^ 
formance  of  a  contract  does  not  take  it  out  of 
the  operation  of  the  statute  of  fntuds  when  the 
remedy  aoogbt  is  at  law.- Sursa  v.  Oash,  166 

S.  W.  779. 

That  plaintiff  and  defendant  after  orally 
agreeing  to  exchange  plaintiff's  farm  for  defend- 
ant'a  store  and  goods,  placed  their  deeds  In 
escrow,  and  plaintiff  offered  to  surrender  pos- 
session to  defendant's  tenant  and  sold  his  per- 
sonal property  on  the  farm,  did  not  constitute 
such  part  performance  as  to  take  the  contract 
out  oC  the  statote  of  frauds  and  mtitie  plaintiff 
to  recover  damages,  for  defendant's  breach.— 
Id. 

Where  defendant  did  not  induce  plaintiff  to 
make  an  oral  contract  for  the  ezchange  of  land 
with  a  fraudulent  intent  not  to  perform  it,  the 
fact  that  plaintiff  proceeded  to  perform  did  not 
estop  defendant  from  relying  on  the  stotute  of 
frauds  as  a  defense  to  an  action  for  damages 
for  nonperformance.— Id. 

I  129  (Tez.Civ.App.)  While  the  statute  of 
frauda  prevents  the  creation  by  parol-  of  an 
irrevocable  license  with  respect  to  real  prop- 
erlT»  yet  where  there  has  been  a  parol  license 
under  a  definite  con^ct,  with  performance  on 
one  side,  such  part  performance  takes  the  case 
out  of  the  statute  and  equity  will  enforce  the 
licensee's  rigbta  in  case  of  attempted  revoca- 
tion.—Chicago.  R.  I.  ft  O.  By.  Go.  T.  Johnson, 

156  s.  wTSsh. 

1 139  (Tez.Giv.App.)  A  surety's  answer,  in  a 
suit  on  a  note,  that  for  a  valuable  consideration 
the  time  was  eztended  for  one  year  with  the 
privilege  to  the  principal  debtor  of  paying  the 
note  in  work,  and  that  the  value  of  such  work 
performed  was  greater  than  the  note,  held  not 
objectionable  on  the  ground  that  the  oral  coo- 
tract  was  a  contract  for  services  not  to  be  per- 
formed within  a  year,  and  within  the  statute 
d  frauds.— Lee  t.  Durham,  156  S.  W.  1135. 

FRAUDULENT  CONVEYANCES. 

I.  TBABSFBBS  ABD  TBABSAOTXOHS 

INVALID. 


of  Tr»«sf ev. 


(B)  Hatwre 

1 27  (Tez.Giv.App.)  If  the  debt  which  is  the 
subject  of  the  secunty  is  a  valid  and  subsist- 
ing debt  and  a  bona  fide  transaction,  eridenced 
by  a  note,  then  the  fact  of  ezecutln^  a  mort- 
gage intended  by  the  parties  as  security  is  not 
sufficient  to  make  the  mortgage  void  as  to  cred- 
itors, especially  where  there  bad  been  an  agree- 
ment In  advance  of  the  note  for  the  security.— 
Hudson  V.  Ghildree,  156  S.  W.  1154. 


For  eases  la  Deo.  Dig.  ft  Am.  Dig.  Key  He.  SerlM  *  Indesas  tee  asme  topic  ud  lectlon  (D  NUHBOR 


Digitized  by 


Googl( 


Frudiaent  ConTeyanoaB     166  SODTHWESTERX  REFORTEB 


(SB)  Con>lderKtlom< 

{  96  (Ark.)  Where  it  appeared  that  an  insol- 
vent  debtor  pending  suits  asainst  him  on  which 
judgnientg  were  aubseqaenuy  obtuued  aold  all 
of  nis  land  except  hia  homestead  to  hii  eons 
for  from  $300  to  $650  lesa  than  its  Talae.  the 
chancellor  did  not  err  in  finding  that  the  con* 
veyance  was  made  with  intent  to  defraud  cred- 
itors.—Simon  T.  Beynolds-Uarls  Grocezy  Co., 
156  S.  W.  1015. 

(il)  PrefMeneea  to  Credlton. 

I  1 15  (Tei.Civ.App.)  A  debtor  may  prefer  one 
creditor  by  giving  security  for  a  valid  indebted- 
ness, though  It  hinders  and  delays  other  cred- 
itors.—Hudson  V.  Cbildree,  166  S.  W.  1154. 

n.  RIGHTS  Ain>  I^BIUTIES  OF 
FABTISS  AND  PUBOHASBBS. 
(A)  OrlclMl  Partiea. 

1 174  (Tex.Civ.App.)  A  deed  fraudulent  as  to 
creditors  of  the  grantor  ia  binding  on  him  and 
his  heirs.— Emery  v.  Barfield,  156  S.  W.  311. 

in.  BEMEDIES  OF  OBEDITOBS  AND 
PUBGHASEB8. 
(O)  BvldeBoe. 

§271  (Tex.Civ.App.)  There  is  no  presumption 
of  law  that  a  mortgage  of  property  is  made 
with  fraudulent  intent  if  the  mortgagor  at  the 
time  is  actually  indebted  to  another. — Hudson 
V.  Childree,  156  S.  W.  1154. 

S  277  (Ark.)  Burden  of  showing  fraud  held 
discharged  by  proof  that  an  embarrassed  debtor 
pending  suits  against  bim  conveyed  tiia  land 
to  hie  sons  for  a  consideration  upon  the  face 
of  the  conveyances  apparently  inadequate; 
throwing  the  burden  on  the  grantees  of  showing 
a  considemtion. — Simon  v.  Reynolds-Davis  Gro- 
cery Co.,  156  S.  W.  1015. 

i  278  (Ark.)  Conveyances  to  members  of  the 
household  and  near  relatives  of  an  embarrassed 
debtor  are  looked  upon  with  suspicion  and  scru- 
tinized witb  care,  when  voluntary,  are  prima 
facie  fraudulent,  and,  when  the  embarrassment 
of  the  debtor  proceeds  to  financial  wreck,  are 
condnsively  presumed  fraudulent  as  to  existing 
creditors.— Simon  t.  Reynolds-Davis  Grocery 
Co..  156  S.  W.  1015. 

GAME 

Hee  Specific  Pertormance,  {  16;  Statutes,  | 
167;   Trespass,  i  77. 

1  3'A  (Ky.)  The  I-egialature  may  make  it  un- 
lawful to  expose  for  sale  game  within  the 
closed  season,  whether  killed  within  or  without 
the  state,  and  may  prohibit  the  sale  or  expos- 
ing for  sale  at  any  time  game  kilted  within  the 
state.— Phoenix  Hotel  Co.  v.  Commonwealth, 
156  S.  W.  117. 

14  (Ky.)  Act  March  24.  1904  (Laws  1904,  p. 
4(j},  making  it  unlawful  in  the  stale  at  any 
tfme  to  buy,  sell,  or  expose  for  sale  game 
killed  within  the  state,  does  not  modify 
Ky.  St  S  3951,  making  it  unlawful  to  expose 
for  sale  any  game  within  the  closed  season, 
whether  killed  within  or  without  the  state.— 
Phoenix  Hotel  Ca  T.  Ctmunonwealth,  156  6. 
W.  117. 

17  (Ky.)  Ky.  St.  K  1939-1944,  prohibiting 
the  catching  or  killing  of  enumerated  game  or 
having  the  aame  In  possession  during  closed 
seasons,  do  not  make  it  unlawful  to  have  in 

Iiossesslon  game  during  the  closed  season,  un- 
ess  caught  or  killed  in  the  state.— Phcenix 
Hotel  Co.  T.  Commonwealth,  166  S.  W.  117. 

GAMING. 

m.  OBIKIK AL  BESPON8IBIXJTT. 
<A)  OS«nsea. 

I  76  (Tex.Cr.App.)  Where  a  lessee  in  a  lease 
for  two  years  made,  with  the  consent  of  the 


owner,  a  sublease  for  one  year,  but  the  owner 
refused  to  release  the  lessee  from  liability  for 
rent,  the  sublessee  was  not  the  tenant  of  the 
owner.-^trong  v.  SUte,  156  S.  W.  656. 

Under  Pen.  Code  1911.  art  567,  providing  that 
the  use  of  any  premises  by  a  tenant  for  gambling 
purposes  shul  terminate  nis  r^ts,  a  lease  to  a 
sublessee  is  t^minated  by  his  using  the  prmls- 
es  for  gambling  purposes,  and,  if  the  illegal  use 
be  with  the  lessee's  knowledge  and  consent,  the 
lessee  ia  punishable  under  article  509,  pimisb- 
in|^tbe  keeper  of  gambling  ploee  or  appBuoes. 

(B)  Proafecntloa  mmM  PanlshaieBt. 

S  98  (Tex.Cr.App.)  Evidence  held  to  show  that 
accused  was  in  possession  and  control  of  the 
premiaee  alleged  to  be  maintained  for  gamin*,— 
Strong  V.  State,  156  S.  W.  656. 

GARNISHMENT. 

See  Injanctitni.  {  43;  Vaxtim,  %  29: 

n.  FEBSOHS  AHD  PBOPEBTT  SUB- 
JECT  TO  OABHISHBaSNT. 

141  (Tex.Civ.App.)  A  garnishee  Is  not  liable 
on  a  negotiable  note  before  maturity,  but  he  is 
liable  thereon  after  maturi^  whae  bis  answer 
is  filed  after  maturity  and  the  debtor  Is  the 
owner  of  the  note  thongh  the  writ  was  issued 
before  maturi^.— Thomson  t.  Findlator  Hard- 
ware Ga,  166  8.  W.  801. 

m.  PBOOEEDINOB  TO  PBOOUBB. 

§  70  (Tex.Civ.App.)  Tht  county  court  has 
jurisdirtion  of  a  garnishment  against  the  maker 
of  a  note  retaining  a  vendor's  lien  instituted  by 
a  judgment  creditor  of  the  payee  of  the  note- 
Thomson  T.  Findlater  Hardware  Co.,  1S6  8.  W. 
SOL 

IV.  WBXT  OB  SUmiOira  AHD  KonoB, 
SEBTIOE,  AMD  BBTUBH. 

S  96  (Tez.aT.App.)  A  writ  of  gamislnnwt  is 
properly  returned  to  tbe  court  renderiw  the 
judgment  on  which  ttie  writ  is  isnied.-^niom- 
son  T.  Findlater  Hardware  Co..  1B6  8.  W.  301. 

LIEN  OF  OABHISHIEBNTABD 
UABIItITT  OF  OABBISHBB. 

1 114  (Tei.CIv.App.)  Where  a  Judgment  cred- 
itor of  a  payee  of  a  note  assigned  to  a  third 
person  as  collateral  for  a  sum  less  than  the 
note,  gamlsheed  the  maker,  he  obtained  «  lien 
on  the  debt  evidenced  by  the  note  for  the 
amount  in  excess  of  the  sum  secured  br  the 
assignment.- Thomson  T.  Findlater  Harawue 
Co.,  156  S.  W.  301. 

VI.  PBOOEEDIROS  TO  SUFPOBT  OB 
ENFOBCE. 

I ISI  (Tex.Civ.App.)  A  garnishee,  who,  in  his 
answer,  does  not  deny,  as  required  by  statute, 
that  be  has  in  his  possession  etTects  of  defend- 
ant, may  not  con^Iain  of  an  adverse  Jud^nent. 
— Youngberg  v.  First  Nat  JSank,  166  STW. 
1139. 

GUARANTY. 

See  Telegraphs  and  Telephoqea,  |  65. 

I.  BEQUISITES  AMB  VALIDITT. 

%2t  (Ky.)  That  some  of  the  signers  at  a 
guaranty  to  a  bank  of  an  overdraft  by  a  com- 
Iiany  are  officers  of  the  bank  does  not  estop 
them  from  denying  that  it  is  a  continuing  guar- 
anty, of  which  constnictlw  ite  language  is  not 
fairly  susceptible.— First  Nat  Bank  v.  Blckel. 
156  8.  W.  869. 

II.  OONSTBUGTIOH  AHD  OFEBATION. 

S  38  (Ky.)  A  guaranty  to  a  bank  of  an  ovpi« 
draft  by  a  company,  to  the  extent  of  t^SOO, 
all  tbe  receipts  of  the  company  to  be  deposited 
in  said  bank  till  the  above  la  extinguished  is 
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a  gnarantr  of  an  exiatinc  oveTdraft,  and  not 
a  oatiniiuii  raanntyr-Fint  Nat  Bank  t. 
Bickal,  166fi.  W.  808. 

GUARDIAN  AND  WARD. 

Bee  Appeal  and  Error,  |  882:  Goats,  I  286; 
Eatoppd,  f  92 1  Infants,  H  78,  8i. 

n,  AppontmBifT,  QUAunoATito. 

AUD  TBXnjBM  OF  OVABDIAH. 

{8  (Ky.)  Under  Kt.  St  S  2016,  the  county 
court  of  a  county  other  than  that  of  a  ininor*a 
residence,  and  in  which  none  of  her  real  prop* 
erty  w&a  located,  has  no  jurisdiction  to  appoint 
a  tniardian;  it  appearing  that  the  appointment 
was  not  made  by  the  wul  of  either  of  her  par- 
ents.—South  Covington  ft  O.  St  By.  Oo.  v.  Lee, 
166  S.  W.  99. 

i  8  (Mo.App.)  Where  a  foreign  Insurance  com- 
pany doing  business  in  the  state  issued  a  pcflicy 
on  the  life  of  a  resident  of  St  Louis  for  the 
benefit  of  his  wife  and  children,  the  probate 
court  of  that  dty  had  jurisdiction  to  appoint  a 
cnrator  of  an  intant  beneficiary,  who,  with  oth- 
er  beneficiaries,  coald  sue  on  the  policy.— Hart- 
nng  Northwestern  Mut  Life  Ina.  Co.,  166 
S.  W.  980. 

I  13  (Tex.CiT.App.)  Under  Rbt.  CIv.  St.  1911, 
SI  4091-4096,  the  power  to  appoint  a  permanent 
guardian  can  only  be  exercised  in  term  time, 
and  the  order  must  be  entered  in  the  minutes, 
ae  required  1^  articles  4050,  4063 ;  and  an  ap- 
pointment is  a  nnllitr^  under  articles  3219,  4060, 
unless  so  entered.^rhreatt  t.  Johnson,  166  S. 
W.  1137. 

The  power  of  the  court  to  appoint  a  perma- 
nent guardian  is  statutory,  and  the  citation  pre- 
Bcribed  by  statute  is  jurisdictional,  and  an  ap- 
pearance in  court  does  not  dispense  with  t£e 
necessity  of  the  citation. — Id. 

m.  ousTOD-r  Ain>  oabe  of  wabd*s 

PEBSOK  AHD  ESTATE. 

153  (Ky.)  Under  Ky.  St  g  4706.  allowing 
a  guardian  to  ioTeat  In  real  estate,  mortgagee, 
or  dividend  paying  securities,  held,  that  a  guard- 
ian had  no  authority  to  ourchase  real  estate  for 
bis  ward  where  the  purchase  price  exceeded  the 
funds  in  bis  bands,  since  he  tbos  credited  a  debt 
which  might  jeopardize  the  ward's  estate.— Har- 
ris V.  Preston,  156  8.  W.  902. 

Where  a  guardian  bad  no  authority  to  pur- 
chase real  estate  at  an  amount  In  excess  of  the 
funds  in  bis  bands,  and  such  investmeut  was 
disapproved  on  settlement  and  be  was  charged 
with  a  balance  In  his  bands,  title  to  the  real 
estate  so  purchased,  and  which  was  taken  in.  the 
ward's  name,  should  be  adjudged  to  be  In  the 
guardian  indlvldually^Id. 

GUARDS. 

See  Master  and  Servant  H  106,  221. 

HABEAS  CORPUS. 

X.  HATTTRE  Aim  OBOUirDS  OF 
BEBGEDT. 

f  31  (Tex.Or.App,)  Where  accused  was  chain- 
ed in  four  indictments  with  incest  with  B.  on 
different  date^  the  fact  that  prosecutrix,  in  a 
trial  on  one  of  the  indictments  and  as  to  which 
accused  was  Mqnltted  testified  that  the  Inter- 
coorse  took  place  at  no  otiier  time  was  not 
ground  for  discharge  from  tiie  other  Indictments 
on  habeas  corpus.- Ex  parte  Burford,  166  S. 
W.  686. 

n.  JUBUDiOTioir,  pROOBEDnroff, 

AND  BEUEF. 

i  99  (Tex.Civ.App.)  The  right  of  a  father,  and. 
on  his  death,  of  the  mother,  to  the  custody  of 


infant  children,  la  not  an  absolute  one;  the 
guiding  condderation  in  determining  the  ques- 
tion of  right  to  custody  being  the  welfare  of  the 
children.— Ball  v.  Smith,  158  S.  W.  676. 

Pacts  held  to  sustain  an  order  refusing  to  re- 
quire the  return  of  certain  of  relator'a  «iildren 
to  his  custody,  and  pennlttlng  them  to  remain 
ur  the  custody  of  their  uncles  and  aunt^Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  K  1031-1078. 

HAWKERS  AND  PEDDLERS. 

See  ConaHtntional  Law,  i  2oa 

1 1  (Tei.Cr.App.)  Under  Rev.  Civ.  St  1911, 
art  817,  authorizing  city  councils  to  pass  police 
regulations,  article  854,  giving  them  exclusive 
control  over  street  and  public  grounds,  article 
866,  authorising  the  regiilatioD  and  inspection 
of  maricets  and  article  871,  empowering  them  to 
regulate  hawkers,  peddlers,  etc.,  held  that  a 
city  was  authorized  to  prohibit  the  peddling  of 
any  merchandise  in  its  public  square  or  on  any 
public  street.- Ex  parte  Hogg.  156  S.  W.  931. 

12  (Tez.Cr.App.)  An  ordinance  forbidding 
the  pMdling  of  merchandise  in  a  city's  public 
sonare  or  in  any  of  the  public  streets  was  con- 
stitutional—Ex parte  Hogg,  166  S.  W.  931. 

S3  {Tex.Cr.App.)  A  "peddler"  or  "hawker" 
defined,  and  hHa  that  persons  producing  what 
they  sell,  such  as  manufacturers,  farmers,  and 
butchers,  were  not  peddlers.— Ex  parte  Hogg, 
166  S.  W.  931. 

I  7  (Ark.)  Evidence  held  to  support  a  convic- 
tion of  peddling  without  a  license  in  violation 
of  Kirby's  Dig.  $  6882.— Bottner  v.  State,  156 
8.  W.  1027. 

HEARSAY  EVIDENCE. 

See  Orimlnal  Law,  fl  419,  420;  Evidence.  | 
817. 

HIGHWAYS. 

See  Conrta,  {  281;  Private  Boads;  Ballroads, 
t  96. 

I.  ESTABUSHMElfT,  At.TEBATIOK, 
ABD  DISOONTIMirAMCE. 

(B)  BataltllBhmeBt  hr  Btmtutm   mr  Steta- 
towT  ProeeeAlBV* 

{  58  (Ky.)  Under  Kt.  St  I  4308,  authorising 
appeals  from  orders  of  the  county  court  in  pro- 
ceedings to  establish  public  roads,  a  nonre^dent 
proceeded  against  by  warning  order,  but  not  ap- 
pearing, may  appeal  from  the  judgment  of  the 
county  court  notwithstanding  Civ.  Code  Prac 
I  414,  authorising  an  application  for  retrial  In 
the  court  where  the  Judgment  was  rendered.— 
Brown  v.  Beard,  156  S.  W.  162. 

i  59  (Ky.)  The  circuit  court  on  appeal  &om 
an  order  of  the  county  court  establiafaing  a 
public  road,  must  ss  required  by  Ky.  St  I 
4303,  try  the  case  de  novo,  and  ia  not  con&ied 
to  errors  apparent  on  the  record  notwithatand- 
ing  sections  4296  and  4296,  defining  the  proceed- 
ings in  the  county  court  and  requiring  excep- 
tions to  the  commissioners'  report  to  be  there 
filed.-BTovn  T.  Beard,  166  S.  W.  162. 

(D)  Title  to  Fee  rad  Blvlita  of  Abvttlas 
Owaen. 

$80  (Mo.App.)  An  owner  of  land  over 
which  a  highway  runs  remains  the  owner  of  the 
fee  and  of  the  product  of  the  land  on,  under,  or 
above  the  surface,  the  taking  of  which  will  not 
injure  the  highway  or  public  use  thereof.— 
Ashurst  T.  Lohoefner,  166  8.  W.  806. 

HOLIDAYS. 

See  Telegraphs  and  Telephones,  |  88. 


Par  eases  la  Dee.  Dig.  ft  Ant.  Dig,  Key  No.  Serlse  ft  ladsxes  sea  ssme  tivlo  and  section  NUKBBR 
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HOMESTEAD. 

See  Limitation  of  Actions,  S  78;  Partitloil..  f 
12;    Taxation,  |  697. 

I.  NATUBE.  AOQtnSITIOK,  AND 
EXTENT. 

(O)  Aoqnlaltlon  and  Batablishment. 

8  57  (Ky.)  Evidence  held  to  show  that  prop- 
erty used  and  cultivated  as  a  homestead  wag 
of  a  value  of  not  more  than  $1,000. — Farmer 
V.  Hampton,  156  S.  W.  1041. 

(D)  Property  Con«tltiitIiiK  HomeateRd. 

570  (Ark.)  Under  Kirby's  Disr.  }  3899,  pn^ 
Ins  that  the  homestead  owned  and  occupied 
as  a  residence  shall  ctuisist  of  not  exceeding 
160  acres,  and  shall  not  exceed  in  value  ?2,i500, 
the  land  which  can  be  claimed  as  a  homestead 
must  be  contiguous.— Stephens  v.  Stephens,  166 
S.  W.  837. 

i  70  (Ky.)  That  a  portion  of  land  did  not  ad- 
join anotner  portion,  all  of  which  was  of  a 
value  of  less  than  $1,000  and  was  cultivated 
and  used  as  a  homestead,  did  not  destroy  the 
homestead  character  of  the  property.— Farmer 
T.  Hampton,  156  S.  W.  1041. 

H.  TKANSFEB  OB  UfCmiBBANOE. 

{118  (Arlc.)  A  conveyance  of  a  homestmd 
to  the  wife  and  children  of  the  grantor  is  not 
valid  as  a  conveyance  to  the  children,  unless 
the  wife  joins  therein.— Stephens  t.  Stephens, 
166  S.  887. 

m.  BIGHT8  OF  STTBVIVUIO  HUS- 
BAITD,  WIFE,  CinT.1>BFW, 
OB  HBTB8. 

1 141  (Ky.)  A  homestead  is  for  the  benefit  of 
the  wife,  as  well  as  that  of  her  infant  chil- 
dren.—Farmer  T.  HamptfflD,  166  S.  W.  1041. 

XT.  ABAWPOWMEWT.  WAIYEB,  OB 
rOBFEITUBE. 

I  I8t  (Ky.)  Evidence  held  insufficient  to  show 
that  a  wife,  during  the  life  of  her  husband,  bad 
committed  adultery  thereby  barringher  home- 
stead-—Farmer  V.  Hampton.  156  S.  W.  1041. 

On  the  question  of  the  forfeiture  of  a  home- 
stead, evidence  held  insufficient  to  show  that 
the  wife,  after  the  death  of  her  husband,  had 
ill  tKated  and  driven  her  children  from  home. 
-Id. 

V.  PBOTEOTIOir  ABD  BBFOBOE- 
iraHT  OF  BIGHTS. 

J 213  rrex.Oiv.App.)  A  petition  to  enjoin  a 
e  of  land  ^idi  complainant  claimed  was 
her  homestead,  on  a  judgment  recovered  against 
her  husband,  since  deceased,  held  not  subject  to 
a  general  demurrer.— Bailey  v.  Arnold,  loo  S. 
W.  531. 

HOMICIDE. 

See  Assault  and  Battery^  g  13;  CriminAl  Iaw, 
If  838,  361,  368,  39^  475,  730,  779,  800, 
1098;   WitiieBBeB,  fifi  350,  386,  406. 

H.  MITBDEB. 

i  (7  frex.Cr.App.)  Where  accased  shot  de- 
ceased believing  that  he  was  A.,  he  was  entitled 
to  all  the  defenses  to  which  he  would  have  been 
entitled  if  the  person  shot  had  in  fact  been  A. 
—Wilson  V,  State,  156  S.  W.  1185. 

V.  EXGUSABIiE  OB  JUSTIFIABLE 
HOmCIOE. 

S  121  (Ark.)  A  person  who  without  any  ne- 
cessity armed  himself  and  returned  to  the  place 
of  a  previouB  difficulty  held  guilty  of  voluntary 
manslaughter,  even  if  deceased  was  the  aures- 
sor  at  the  time  of  the  bomidde.— Carter  v.  State, 
166  8.  W.  448. 


VX  IHDICTMEin   Ain>  IHFOBMA- 
TIOR. 

1 127  (Ark.)  An  indictment  chargin|;  tbat  ac- 
cused unlawfully,  feloniously,  and  with  malice 
aforethought,  and  after  premeditation,  did  kill 
and  murder  W.  with  a  certain  pistol  held  in 
his  hand,  the  pistol  being  then  and  there  loaded 
with  gunpowder  and  bullets,  was  sufficient- 
Carter  V.  State,  156  S.  W.  443. 

§  135  (Tex.Cr.App.)  Where  the  instrument 
used  is  not  known  to  the  grand  jury,  it  must 
allege,  in  addition  to  the  fact  that  it  was  a 
sharp  or  blunt  instrument,  that  the  further  de- 
scription was  unknown,  and  a  count  cbai^ng 
the  killing  of  deceased  by  stabbing  him  "with 
some  sharp  instrument"  was  insufflclent — Hud- 
dleston  v.  State,  156  S.  W.  1168. 

f  142  (Tex.Cr.App.)  Under  a  count  for  killing 
by  stabbing  with  some  sharp  instrnmenL  evi- 
dence failing  to  show  that  defendant  had  any 
sharp  instrument,  and  showing  only  tlut  he  was 
engaged  in  the  free  for  all  fight  during  which 
the  wound  was  inflicted,  was  insuffident  to  ws- 
tain  a  convictira^Huddleaton  t.  State,  166  S. 

W.  1168.   

TH.  SVIDEBOB. 
(A)  Presumptloiia  mnd  B«rd«B  ot  FVMf. 

1 146  ^rex.Cjr.App.)  Malice  as  a  predicate  for 
murder  in  the  second  degree  cannot  be  implied 
merely  from  an  unlawful  killing,  so  that  where 
there  was  evidence  of  manslaughter,  negligent 
homicide,  and  self-defense,  an  inatruction  that 
Implied  malice  would  be  presumed  from  an  un- 
lawful bomiride  is  erroneous. — Roberts  t.  State, 
156  S.  W.  651. 

(B)  AdmlMlbUltr  Im  General. 

{ 160  (Tez.Gr.App.)  In  ft  pn)secuti<m  for 
wife  murder,  evidence  Af  a  conversation  had 
with  accused  before  the  homicide,  relative  to  the 
preventing  (d  bloodhounds  trailing  a  person  and 
evidence  that  he  bad  procured  a  shotgun,  keU 
admissible  to  show  premeditati<nL — Aabeek  v. 
Sute.  156  S.  W.  925. 

g  166  (Tez.Cr.App.)  On  a  trial  for  assault 
with  intent  to  murder,  evidence  that  a  woman, 
to  whom  the  prosecutiug  witness  was  paying  at- 
tentions, although  she  had  a  husband,  was  not 
living  with  him,  but  was  living  with  ber  uncle, 
with  whom  the  prosecuting  witness  boarded,  and 
that  accused  was  going  bt  see  ber  at  the  time, 
was  admissible  on  the  question  of  motive. — 
Irving  V.  State,  156  S.  W.  641. 

i  166  (Tex.Cr.App.)  Evidence  that  cook  on 
ranch  where  defendants  were  employed  refused 
to  loan  tbem  money,  telling  them  that  it  be- 
longed to  the  foreman,  held  not  competent  on 
the  question  of  motive,  for  an  assault  on  the 
foreman  with  intent  to  klll^HaldcHiado  t. 
State,  156  S.  W.  647. 

fil66  (Tex.Cr.App.)  In  a  prosecution  for 
wife  murder,  statements  made  by  accused  three 
months  before  the  homicide  hOd  not  too  remote, 
but  admisrible  to  show  motive.— Asbeck  v. 
State,  156  S.  W.  925. 

1 167  (Ky.)  Evidence  of  threats  by  deceased 
against  accused  only  a  few  hours  before  the 
killing  is  competent  to  show  the  state  of  mind 
of  deceased  and  determine  who  was  the  ag- 
gressor, though  the  killing  was  deliberate  and 
at  a  time  wben  deceased  was  not  menacing  ac- 
cused.—Gabbard  V.  Commonwealth,  156  S.  W. 
1037. 

J  171  (Tex.C!r.App.)  Where  accused  introduced 
testimony  that  at  toe  time  of  the  killing  he  was 
in  great  distress  and  shedding  tears,  testimony 
that  his  grief  was  feigned  is  admissible.— Beau- 
pre  V.  State,  156  S.  W.  625. 

g  174  (Tex.Cr.App.)  Statements  made  by  ac- 
cused to  his  son  immediately  after  having  UU- 
ed  deceased  were  admissible  on  behalf  <^  the 
state.— Smith  v.  State,  156  S.  W.  214. 

g  174  ^ex.Cr.App.)  Evidence  that,  following 
asnnit  with  intent  to  kiU,  defendants  coosin 
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diBRppeared  from  the  ranch  where  he  and  de- 
fendants were  employed,  and  that  two  of  the 
ranch  owner's  horees  disappeared  at  the  same 
time,  should  have  been  excluded— Maldonado  t. 
State,  156  S.  W.  647. 

i  181  Crex.Cr.App.)  Where  ioaalting  conduct 
and  langnage  uMd  by  deceased  with  refesence 
to  defendant's  wife  and  sister  had  been  com- 
municated to  defendant,  grosaly  insalting  re- 
marks by  deceased  referring  to  them,  not  com- 
municated to  defendant,  were  admissible  to 
corroborate  the  commnnicated  Insults. — Walker 
T.  State,  1S6  8.  W.  20a 

S  187  (Ark.)  Where,  shortly  before  a  homicide, 
aocnsed  and  deceased  had  en  altercation,  the 
subsequent  threats  or  conduct  of  a  person  who 
was  with  deceased  at  the  time  of  the  altercation 
was  not  competent  on  the  question  of  self-de* 
fense.— Carter  v.  State,  156  S.  W.  443. 

S  187  (Tex.Cr.App.)  Where  accused  claimed 
that  he  killed  deceased  by  mistake  for  another 
in  self-defense,  the  state  held  properly  permit- 
ted to  prove  that  the  reputation  of  the  person 
be  intended  to  kill  aa  a  peaceable  law-aoiding 
citizen  was  good.— Wilson  v.  State.  156  8.  W. 
1185. 

I  188  (Tex.Cr.App.)  Where  accused  pleaded 
self-defense  when  prosecuted  for  killing  hia  bod- 
in-law,  evidence  that  deceased  threatened  wit- 
ness, his  neighbor,  on  being  remonstrated  with 
for  cursing  deceased's  wife  In  the  presence  of 
witness'  wife,  held  inadmissible.— Smith  T. 
Sttte,  156  S.  W.  214. 

I  188  (Tex.Cr.App.)  Where  accused  claimed 
that  he  kill  deceased  in  self-defense  believing 
that  deceased  was  A.  and  did  not  attack  de- 
ceased's reputation  or  make  any  claim  that  he 
was  in  fear  of  deceased,  held,  that  evidence  of 
deceased's  good  reputation  as  a  peaceable  law- 
abiding  citizen  was  improperly  admitted. — 
Wilson  V.  State,  156  S.  W.  1185. 

i  189  (Tex.Cr.App.)  Where  accused  claimed 
that  deceased  befi»n  the  difficulty,  and  that  it 
was  to  repel  the  attack  of  deceased  and  another 
that  be  killed  him,  evidence  of  previous  insulting 
remarks  made  by  deceased  concerning  accused 
and  hia  brother  is  admissible.— Garcia  t.  State, 
1B6  S.  W.  939. 

8  190  (Ark.)  Uncommunicated  threats  by  de- 
ceased against  accused  and  testimony  as  to  de- 
ceased's reputation  for  turbulence  and  violence 
held  competent  to  support  accused's  theory  that 
deceased  was  the  aggressor.— Garter  t.  State, 
1S«  S.  W.  443. 

(C)  Dylns  Declaratlona. 

1203  (Ky.)  A  declaration  made  by  deceased 
after  he  received  a  mortal  wound,  had  been 
advised  by  his  physiclau  that  he  could  not  ^et 
well,  and  had  replied  that  all  he  hated  to  die 
for  was  his  children,  is  admissible  as  a  dying 
declaration  made  with  a  sense  of  impending 
dissoIntion^Besley  v.  Commonwealth,  150  S. 
W.  888. 

(B)  Welvbt  mmA  8«flelra«r> 

1234  (Tex.Cr.Aro.)  Evidence  held  snffldent 
to  support  a  conviction.— Beaopre  v.  State,  1D6 

S.  W.  625. 

I  252  (Ky.)  Evidence  on  a  trial  for  homicide 
held  to  support  a  conviction  for  murder. — Wil- 
liams V.  Commonwealth,  156  S,  W.  372. 

i  253  (.\rk.)  Evidence  held  to  sustain  convic- 
tion of  murder  in  the  first  decree.— Greenwood 
V.  State,  156  S.  W.  427. 

1 254  (Tenu.)  Evidence  on  a  trial  for  homicide 
held  to  support  a  conviction  for  murder  in  the 
second  degree.— &fahon  v.  State,  156  S.  W.  458. 

1257  (Tex.Cr.App.)  Evidence  held  not  to 
show  an  assault  with  intent  to  murder. — San- 
chea  V.  State,  156  S.  W.  2ia 
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<B)   ((ne»tton»  for  Jnry, 

I  276  (Tex.Cr.App.)  Accused's  testimony  as  to 
the  acts  and  conduct  of  deceased  held  sufficient 
to  raise  the  issue  of  self-defense  if  he  believed, 
as  he  claimed,  that  the  person  approaching  him 
was  A.,  with  whom  he  had  had  trouble  and  for 
whom  he  had  been  warned  to  look  out,  but 
not  if  be  knew  that  the  person  approaching  was 
A.'8  brother.- Wilson  v.  State,  166  S.  W.  1185. 

(C)  luatractloDS. 

1286  (Tez.Cr.App.)  Malice  will  not  be  im- 
plied from  all  killings,  viz.,  manslaughter  and 
negligent  homicide  ;  consequently,  in  a  prosecu- 
tion for  homicide  where  there  was  evidence 
tending  to  reduce  the  crime  to  manslaughter  a 
charge  that  malice  will  be  implied  from  an  un- 
lawful killbig  is  Improper.— Garcia  T.  State, 
166  S.  W.  9i&. 

{286  (Tex.Cr.App.)  Where  the  means  used 
was  a  matter  of  conjecture,  where  no  ditSculty 
between  defendant  and  deceased  was  shown,  and 
where  the  wound,  if  inflicted  defendant,  was 
during  a  general  fight,  there  was  error  in  not 
submitting  the  provision  of  Pen.  CV>de  1911, 
art.  1147,  that  the  means  by  which  a  homicide 
is  committed  should  be  considered  in  fixinir  the 
intent.— Huddleston  v.  State,  156  S.  W.  116a 

i  288  (Tex.Cr.App.)  Where  officers  surround- 
ed in  the  nighttime  the  bouse  of  sccused  and 
immediately  began  i^ooting  Into  the  house  on 
demanding  his  surrender,  and  the  evidence  was 
conflicting  as  to  whether  the  officers  or  accused 
and  his  associates  first  began  shooting,  an  in- 
struction on  a  trial  for  assault  with  intent  to 
murder  an  officer  on  provoking  a  difficulty  was 
erroneous.— Sanches  v.  State,  156  S.  W.  218. 

{  290  (Tex.Cr.App.)  Where  a  count  of  an  in- 
dictment for  manslaughter  did  not  sufficiently 
charge  the  offense  In  respect  to  the  instrument 
used,  it  was  error  to  authorize  the  jury  to  con- 
vict on  that  count.— Huddleston  v.  State,  158 

s.  w.  Ilea 

S  295  (Tex.Cr.App.)  Wherever  there  is  insult- 
ing conduct  or  words  at  the  time  of  a  difficulty, 
and  there  had  been  prior  insulting  remarits 
which  had  been  conveyed  to  the  accused,  and 
the  killing  had  been  upon  the  first  meeting,  both 
causes  should  be  included  in  the  charge  on  prov- 
ocation.—Walker  V.  State,  156  S.  W.  206. 

1295  (Tex.Cr.App.)  Where  accused  contend- 
ed that  he  killed  deceased  in  repelling  the  joint 
attack  of  deceased  and  another,  the  charge  up- 
on manslaughter  should  not  limit  provocation 
solely  to  the  attack  of  deceased ;  the  act  ot  one 
of  accused's  assailants  being  the  act  of  the  oth- 
er.—Garcia  V.  State,  156  S.  W.  939. 

Where  accused  was  assailed  by  two  and  killed 
one  of  them  in  repelling  the  assault,  the  charge 
upon  manslaughter  should  not  limit  the  passion 
to  that  induced  by  the  attatA  decMsed  alone. 
-Id. 

The  charge  upon  manslaughter,  where  accused 
contended  that  he  killed  deceased  in  repelling 
an  attack  of  deceased  and  another,  one  of  whom 
stabbed  him,  should  submit  the  concrete  ques- 
tion whether  the  stabbing  was  such  provocation 
as  to  cause  passion,  reducing  the  killing  to  man- 
slaughter, and  a  mere  general  charge  is  not 
sufficient — Id. 

$295  (Tex.Cr.App.)  Where  accused  claimed 
that  be  shot  deceased  believing  that  he  was  A., 
whom  he  claimed  had  idven  him  provocation 
therefor,  It  was  error  to  charge  on  manslaughter 
that  it  was  not  enough  that  the  mind  was  mere- 
ly agitated  by  the  passion  arising  from  a  "prov- 
ocation given  by  some  other  person  than  the 
party  killed."- Wilson  v.  State,  156  8.  W.  1186. 

S  296  (Tex.Cr.App.)  Where  officers  surround- 
ed in  the  nighttime  the  house  of  accused  and 
began  shooting  Into  the  bouse  immediately  on 
demanding  his  surrender,  and  the  evidence  was 
conflicting  as  to  whether  the  officers  or  accused 
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and  his  associates  first  began  the  shooting,  ae- 
coaed  and  an  associate  on  trial  for  assault  with 
Intent  to  mnrder  an  officer  were  entitled  to  In- 
Btructions  on  the  Isw  of  illegal  arrest<— Sanches 
T.  State,  156  S.  W.  2ia 

1 300  Crex.Ch.App.)  Where  accused  had  re- 
ceived notice  of  toreats  by  deceased  on  eve- 
ning of  Uie  killing,  accused  was  entitled  to  an 
inatniction  that,  If  the  jury  had  a  Teasonabte 
doubt  that  such  ioformation  caused  reasonable 
apprehension  or  fear  in  accused's  mind,  that  de- 
ceased would  kill  Um,  they  ahould  aoquit— 
Smith  T.  State,  1B6  S.  W.  214. 

f300  (Tez.Gr.App.)  On  a  trial  for  assault 
with  intent  to  murder,  special  charges  as  to 
self-defense  were  properly  refused,  where  the 
evidence  did  not  raise  tiiat  question.— Irving  v. 
State.  166  S.  W.  641. 

1300  (Tex.CrA.pp.)  Where  accused  was 
really  in  danger  of  his  life,  an  instruction  on 
self-defense  should  not  be  confined  to  apparent 
danger.— Garcia  v.  State,  166  S.  W.  039. 

Where  accused  killed  one  of  bis  assailants,  the 
fact  that  deceased  alone  had  made  threats 
against  him  will  not  warrant  the  court  in  con- 
fining them  solely  to  acts  of  deceased;  Us  co- 
aaaaflant  assuming  respcmsibility  for  such 
threats  by  acting  in  coujunctioa  with  lilm. — Id. 

i300  (Tex.Cr.App.)  On  trial  for  homicide, 
ere  accused  claimed  that  he  shot  deceased 
in  self-defense  believing  that  he  was  A.,  whom 
he  had  reason  to  fear,  instruction  on  self-de- 
fense held  erroneous  as  limiting  the  jury  to 
the  consideration  of  deceased's  acts  and  con- 
dnct  and  excluding  the  acts  and  conduct  <d  A— 
Witaon  v.  State,  166  S.  W.  1186. 

iSOa  (Tex.Or.App.)  Under  Pen.  Cbde  1911, 
arts.  1107,  110&,  1110,  defining  the  law  of  de- 
fense of  property,  heid  that,  in  view  of  the 
threatening  language  and  hostile  demonstration 
by  deceased  towards  defendant  while  rightfully 
on  land  rented  by  deceased,  an  instruction  on 
the  issue  of  defense  of  property  should  have 
been  given.— Walker  v.  State.  166  S.  W.  206. 

S  304  (Tex.Cr.App.)  Under  the  evidence  on  a 
trial  for  assault  with  Intent  to  kill,  held,  refusal 
to  submit  the  question  whether  the  discharge  of 
a  pistol  was  accidental  was  reversible  error.— 
Haldonado     State,  156  &  W.  647. 

1307  (Ky.)  In  a  prosecution  for  homldde, 
where  it  appeared  that,  after  deceased  had  ap- 
plied a  vile  epithet  to  him  accused  went  into  a 
storehouse  and  got  his  pistol,  and  while  others 
were  holding  him  and  there  was  a  general 
m6I^,  deceased  was  shot,  an  instruction  on 
reckless  handling  of  a  pistol  was  proper.— B^- 
ley  V.  Commonwealth,  166  S.  W.  886. 

1307  (Tei.Cr.App.)  Where  the  jury  were 
properly  charged  that,  if  the  instrument  used  in 
the  homicide  was  not  one  likely  to  produce 
death,  a  design  to  kill  cannot  be  presumed  from 
the  use  of  such  instrument,  a  further  charge  on 
aggravated  assa\ilt  was  necessary  for  the  killing 
of  a  person  with6nt  design  and  with  a  weapon 
not  calculated  to  cause  death  is  only  aggravated 
assaalt.— Beaupre  v.  State,  166  S.  W.  626. 

1307  (Tex.Cr.App.)  Where  the  instrument 
causing  death  was  a  matter  of  conjecture,  where 
the  depth  of  the  wound  was  not  shown  but 
might  have  been  caused  by  a  small  pocket  knife, 
where  there  was  no  previous  trouble  between 
defendant  and  deceased,  and  the  wound  was  in- 
flicted daring  a  general  fight,  a  charge  (m  ag- 
gravated assault  should  have  been  given. — Bud- 
dleston  v.  State,  156  8.  W.  1168. 

1308  (Tex.Cr.App.)  An  instmction  oa  sec- 
ond-degKe  murder  held  to  snffidHitly  require 
that  the  killing  be  unlawful  and  malicious,  and 
not  objectionable  as  requiring  a  conviction, 
though  the  killing  was  the  result  of  sudden  pas- 
sion arising  from  adequate  cause,  or  was  the 
result  of  self-defense.— Smith  t.  State.  156  S. 
W.  214. 

S  300  (Tex.Or.App.)  Where  threats  uttered  by 
decMaed  against  defendant  bad  been  oommnni- 


cated  to  defendant,  die  condoet  of  deceased  in 
approaching  defendant  and  making  a  hostile 
demonstration,  and  using  thnatenlim  language, 
entitled  defendant  to  a  charge  on  muulaughter 
from  the  standpoint  of  decedent's  threate.— 
Walker  v.  State,  166  &  W.  206. 

t809  frex.Cr.Anp.)  Tliat  aoenaed  dalnu  that 
UUng  was  in  aelf-defense  does  not  neoeasarily 
require  a  diarge  on  manslaughter. — Smith  v. 
State,  166  S.  W-  214. 

f  309  (Tex.Gr.Apn.)  Where  there  was  no  evl- 
maee  presenting  tbm  iasoe  of  adequate  cause 
tending  to  produce  sodi  a  degree  of  anger,  rage, 
or  resentment  as  to  render  the  mind  incapable 
of  cool  refiection,  a  charge  on  manslaughter  is 
not  authorized.— Beaupre  t.  State,  166  S.  W. 
626. 

i  30fl  (Tex.Gr.App.)  On  a  trial  for  assault 
with  intent  to  murder,  fecial  diaiges  as  to 
manslaughter,  if  the  shooting  had  resulted  in 
the  killing  of  the  prosecuting  witness,  were  prop- 
erly refused,  where  the  endence  did  not  raise 
that  question.- Irving  t.  State,  196  S.  W.  641. 

S3I0  Crex.Gr.Api>.)  When  officers  snrronnd- 
ed  in  the  nighttime  the  honae  of  accused  and 
began  shooting  into  the  bouse  immediately  on 
demanding  his  surrender,  the  court  on  a  trial 
of  accused  and  an  associate  for  an  assault  with 
intent  to  mnrder  an  officer  must  charge  an  ac- 
gravated  aasanlt— Sanebei  v.  Stftte,  156  S.  w. 
218. 

Where,  on  a  trial  for  assault  with  intent  to 
murder,  the  evidence  raised  other  iasuea  than 
assault  to  murder  and  self-defense,  the  court 
should  in  its  instructions  limit  malice  afore- 
thought and  aasautt  to  murder  by  the  extoraat- 
inc  dccnmstanceB  proved.— Id. 

X.  APPEAI,  AHD  EBBOB. 

1330  (Tex.Cr.App.)  A  charge  on  whether  a 
hammer  was  a  deadly  weapon  from  the  use  of 
which  an  intent  to  kill  could  be  presumed  can- 
not be  held  on  appeal  to  have  been  inapplicable 
to  the  evidence ;  there  being  no  proof  of  the 
physical  characteristics  of  accused.— Beaupre  v. 
Stote,  156  S.  W.  626. 

S  332  (Ky.>  Where,  if  the  witnesses  for  the 
commonwealth  were  to  be  believed,  accused  was 
guilty  of  a  premeditated  and  unprovoked  mur- 
der, a  conviction  could  not  be  reversed  merely 
because  the  jury  believed  such  viritnesses  rather 
than  accused's  testimony.— Williams  v.  Common- 
wealth. 156  S.  W.  372. 

Where  the  evidence  for  the  commonwealth 
showed  a  premeditated  and  unprovoked  murder, 
tht  fact  that  the  jury  retnmed  a  verdict  within 
five  minntea  after  the  case  was  aabmitted,  and 
fixed  the  punishment  at  death,  did  not  show  that 
the  verdict  was  the  result  of  prejudice  or  pas- 
sion.—Id. 

I  338  (Tex.Cr.App.)  Evidence  of  a  declaration 
of  accused's  stepdaughter  at  the  time  he  killed 
her  husband  that  she  told  accused  "not  to  do 
that"  hM  not  to  impair  accused's  right  of  self- 
defense  nor  prejudicial  to  him. — Smith  v.  State, 
156  S.  W.  214. 

9  338  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide, the  admission  of  evidence  as  to  gambling 
and  crime  among  negroes  and  Mexicans  in  ac- 
cused's vicinity  about  a  year  before  the  offense 
was  prejudicial  error,  even  though  the  testimony 
did  not  connect  accused  with  such  lawleeaoess. 
-Roberts  v.  State,  166  S.  W.  651- 

1339  (Kj.)  The  exclusion  of  evidence  of 
threats  by  deceased  only  a  few  hours  before 
the  killing  was  not  prejudidal,  where  at  the 
time  of  the  shooting  dec^sed  vraa  not  menacing 
accused,  who  had  armed  himself  with  the  delib- 
erate intention  of  committing  murder.— Oabbard 
V.  Commonwealth,  166  S.  W.  1037. 

{340  (Ky.)  In  a  prosecution  for  homicide, 
the  refusal  of  the  court  to  give  an  Instructioo 
on  involuntary  manslaughter  Aeld  harmless  er- 
ror.—Begley  T.  C<Hnmonwealth,  156  S.  W.  88& 
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1 340  CFe>'Gr.App.)  In  a  vroMcntion  for  hom- 
icue,  a  charge  that  mallee  tMcenair  to  murder 
in  the  wcond  degree  would  be  implied  from  the 
nnlawfal  killing  held  reverrible  error.— Roberts 
T.  State.  166  S.  W.  651. 

1347  (Ark.)  Where  errors  went  only  to  the 
qnestion  of  which  party  was  the  aggreaor  and 
accused  was  guilty  of  volantary  manslaugbteT, 
even  thoogb  deceased  was  the  aggressor,  a  eon- 
Tiction  of  mnrder  in  the  second  degree  would 
not  be  reversed  If  the  Attorney  Qenenl  woyld 
consent  to  a  sentence  for  volontary  manslaiigb- 
ter.— Carter     State,  106  3.  W.  448. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  J  37;  Damages,  1  208; 
DlTorce;  Dower :  Executors  and  Adminis- 
trators, II  176,  177,  179,  182,  194;  Home- 
stead, U  118,  141,  181;  Homicide.  H  160, 
166;  Bemainders,  1  9;  Tnut%  {  81;  Wi^ 
neeses,  H  62.  1»B. 

1.  mnrvAT  bights,  DTrrnsiip  amd 
iXA&iLrriES. 

1 25  (Mo.App.)  Where  a  hnidMtnd  and  wife 
together  owned  a  fanu,  and  the  wife  made  the 
husband  her  agent  for  ite  sale,  she  is  bound  by 
his  negligence  id  effecting  an  exchange  thereof ; 
and  although  Uie  property  taken  la  lieu  of  it 
was  of  much  leas  value,  abe  is  entitled  to  no  re- 
covery .—Camren  V.  Squires,  166  S.  W.  773. 

XV.  PlgABUJTIBg  AlfP  FBIYmOBg 
OF  OOTEBTUBB. 

<A)  Im  ««m«m. 

I  62  (Ark.)  While  a  married  woman  may  be 
•stopped  to  claim  real  estate,  mere  silence  or 
inaction  will  not  work  snch  estoppel.— Anders  t. 
Boaik,  IM  8.  W.  1018. 

135  (Ark.)  A  note  given  by  a  bnsband  and 

wife  for  money  borrowed  by  the  husband  with 
which  to  meet  the  pay  roll  of  his  business  was 
not  binding  on  the  wife. — McCarthy  v.  People'a 
Savings  Bank,  166  S.  W.  1023. 

Where  in  settlement  of  two  actions,  one 
against  hnabaad  and  wife  on  a  note  not  bind- 
in]r  on  the  wife  and  the  other  agaiast  the  hus- 
tHind  and  a  third  person,  the  husband  and  wife 
executed  a  new  note,  Md,  that  the  new  note 
was  not  binding  on  the  wife;  the  original  want 
of  consideration  to  the  wife  attaching  to 
the  new  note. — Id. 

(D)  Trmde  of  Bwtaass. 

f  93  (Tex.Civ.App.)  A  woman  conducting  her 
own  business,  buyibg  furniture  with  ber  sei>arata 
property,  at  a  time  when  she  was  permanently 
separated  from  her  husband,  and  only  two 
months  befme  she  was  divorced  from  him,  and 
who  mtUScd  the  sale  after  divorce  by  paymente 
thereon,  cannot  rely  on  eovertnve  to  defeat  tha 
■ale.-Peck  v.  Horgan,  166  8.  W.  917. 

WIFE'S  SEPARATE  ESTATB. 

(A)  Wliat  Constltat**. 

I  119  (Tex.CSv.App.)  A  conveyance  by  a  boa- 
band  to  bis  wife  vests  the  separate  estate  in 
her  as  between  the  parties  and  their  heirs,  and 
tililB  is  tme  whether  the  conveyance  so  limits 
the  estate  or  not.— Eknery  v.  Barfield,  156  S. 
W.  811. 

I  131  Crex.CHv.App.)  Proof  that  a  husband 
caused  a  conveyance  to  be  taken  in  his  wife's 
name  tends  to  show  that  it  was  tbe  intention  of 
Uie  parties  that  tbe  property  should  be  ber 
separate  property,  and  this  is  true  whether  the 
consideratloa  was  paid  from  ber  separate  ^op- 
erty  or  from  the  community.— Eknery  v.  Bar* 
field.  166  S.  W.  Sll. 


(O  Uabllltlea  and  Charscea. 

I  196  (Ark.)  A  promissory  note  by  a  married 
woman  is  valid  if  executed  for  the  benefit  of  her 
separate  estate,  but.  if  not,  it  la  void  and  an- 
enforceable.— Culberbouse  v.  Hawthorne,  166  S. 
W.  421. 

VI.  AOTIOXB. 

1 232  (AA.)  In  an  action  against  a  married 
woman  upon  a  contract  executed  by  lier,  the 
burden  is  on  plaintiff  to  allege  and  prove  such 
a  contract  as  ^e  Is  competent  to  make.— Culber- 
bouse V.  Hawthorne,  166  S.  W.  421, 

{232  (Tex.Civ.App.)  In  an  action  on  a  note 
in  which  defendant  relied  on  coverture,  a  decree 
of  divorce  is  admisaible  in  evidence  to  show  that 
she  was  a  feme  sole  at  the  time  of  suit,  and 
had  ratified  the  contract  made  while  she  vras  a 
feme  covert— Peck  v.  Morgan,  166  8.  W.  917. 

I  239  (Ky.)  Under  Ky.  St  |  2128,  relating  to 
righto  of  married  women,  a  personal  Judgment 
may  be  recovered  against  a  married  woman. — 
Fain  V.  Heathman.  156  S.  W.  1071. 

A  married  woman  having  joined  her  husband 
in  a  contract  for  the  purdiase  of  realty  on 
credit,  held  subject  to  a  personal  jodgment  for 
the  amount  dne  thereon  equally  with  her  fani- 
band.— Id. 

TH.  OOMHUJIlTy  PBOPEBTT. 

1 269  (Tex.Civ.App.)  Damages  sustained  by  a 
bu^nd  and  wife  for  injuries  to  the  wife,  being 
community  property,  it  was  not  material  that  a 
single  venlict,  including  damages  to  both,  was 
allowed.— Posener  v.  Long,  166  S.  W.  601. 

1 262  n^ex.CSv.App.)  The  rule  that  tbe  harden 
of  proof  is  on  him  who  asserto  the  separate 
character  of  property  does  not  apply  where  de- 
fendant denies  the  allegatious  of  plaintiff  who 
asaerte  the  commonlb'  character  of  tlie  proper- 
ty,  and  plaintiff  bu  the  burdoi  of  proving  the 
community  charaeter.-.^<mery  t.  Barfield.  166 
S.  W.  311. 

Vm.  SEPABATXOn  Ain>  SEFABATB 
HAIHTEirAIICB. 

{297  (Ho.App.)  In  an  action  by  a  wife 
against  her  husband  for  separate  maintenance, 
evidence  held  to  Justify  a  judgment  allowing 
her  $20  a  month  and  9160  suit  money.~Bante 
V.  Bante,  166  8.  W.  714. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  |  663. 

ICE. 

See  Municipal  Corporations,  {  771. 

IDENTIFICATION. 

See  n«de-Marits  and  Trade-Names,  {  2a 

IMPEACHMENT. 

See  Witnessea.  {{  845,  360,  868,  879,  880. 

IMPROVEMENTS. 

See  Trespass  to  Try  Title,  B  67,  69;  Trial, 

I  sa 

INCEST. 

See  Criminal  Law,  |  195;  Habeas  GorpasL  I 

31. 

INCONSISTENCY. 

See  Witnessei,  {|  879-886. 

INDEMNITY. 

See  Frauds.  Statute  of,  i  20:   Insnrance,  | 
539;   Uedunics*  Liens,  |  816. 

1 3  (Tex.Clv.App.)  A  promise  by  one  to  in- 
dttnnify  another  in  the  event  of  loss  in  ease 
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the  latter  would  par  money  to  a  corporation  Ib 
supported  by  a  sufficient  consideration,  where, 
in  reliance  on  the  promise,  the  paymeDt  la 
made.— Ferrell  v.  MllUcan,  158  S.  W.  <230. 

S  13  (Tez.Giv.App.)  In  a  telejAone  lineman's 
action  agaiust  an  electric  light  company,  an- 
swer held  insufficient  to  ^ow  defendant's  right 
to  recover  over  against  the  telephone  company 
because  it  failed  to  show  that  defendant  was  free 
from  fault,  bat  at  most  showed  a  case  of  con- 
current negligence. — Snyder  Ice,  Ught  ft  Power 
Co.  T.  Bowron.  1S6  S.  W.  Kta 

INDICTMENT  AND  INFORMATION. 

See  Food,  i  20;  Forgery,  {  29;  Homidde,  8S 
127-142;  Intoxicating  Liquors,  6  ^5;  Judg- 
ment,! 751;  Larceny  |S  30,  32;  Perjury,  f 
29;    Witnesses,  ff  3^.  356. 

IV.  rnJWQ  AND  FOBMAX.  BEQVI- 
STTEB  OF  INFORMATION  OB 

ooMPumrr. 

143  rrejcGr^pp.)  On  motion  in  arrest  be- 
cause the  Information,  which  had  no  file  mark 
but  was  in  fact  filed  on  a  daj;  after  the  crime 
charged,  did  not  charge  the  crime  to  have  been 
committed  before  presenting  the  information,  the 
court  properly  ordered  the  information  to  be 
filed  nunc  pro  tunc  as  of  the  day  when  It  was 
in  fact  filed.-Hall  v.  State,  156  S.  W.  644. 

V.  BEQUIBZTES  AND  B1TFXTCIENGT 

OF  ACGXTBATION. 

179  (Tez.Gr.App.)  An  indictment  for  theft 
from  the  person  of  propertp  described  as  $20  "in 
moset,"  the  word  "monet^  being  a  clencal  or 
typographical  error  intended  for  "money,"  is  an 
inaccuracy  not  fatal  to  the  indictment— Wright 
T.  State,  156  S.  W.  624. 

S8I  (Tez.Or.AK>>)  Where  accused  was  cor- 
rectly named  in  many  portions  of  the  indictment, 
the  error  in  using  an  incorrect  aumame  in  a  por- 
tion, which  might  be  disregarded  as  surplusage, 
will  not  invalidate  it.— Smith  v.  State,  IW  S.  W. 
645. 

{110  (Mo.App.)  Where  an  indictment  or  in- 
formation is  based  on  a  statute  creatii^  a 
crime  unknown  to  the  common  law,  it  must  set 
forth  all  the  constitutire  facts  required  by  the 
statute  to  make  out  the  offense.— Stale  v.  Shor- 
tell.  106  S.  W.  088. 

VL  JOINDEB  OF  PAXtTIES.  OFFENSBB, 
AND  OOITNTS.  D1TPI.ICITT, 
AND  XXEOTION. 

8  125  (Tez.Cr.App.)  An  indictment  for  a  theft 
may  charge  it  to  have  been  accomplished  in  both 
the  ways  the  statute  states  the  offense  can  be 
committed.— Wright  v.  State,  156  S.  W.  624. 

f  132  (Tex.Cr.App.)  Where  an  information 
charging  the  offense  of  keeping  a  disorderly 
house  was  intended  to  charge  only  one  offense 
an  having  been  committed  in  two  different  ways, 
only  one  punishment  is  authorized,  but,  if  ^ach 
count  charged  a  distinct  offense,  a  conviction 
might  be  had  under  all  and  punishment  assessed 
for  each  count- Sanden  t.  State,  1S6  S.  W. 
927. 

Vn.  MOTION  TO  QVABH  OB  DIBMIBS. 
AND  DBMVRBJEB. 

{  133  (Tex.Cr.App.)  The  defect  in  an  informa- 
tion hearing  no  file  mark,  and  not  specifically 
charging  that  the  offense  was  committed  before 
presentation,  cannot  be  taken  advantage  of  by 
motion  in  arrest,  but  only  by  motion  to  quash. — 
Hall  V.  State,  156  S.  W.  644. 

IX.  laSUSS.  PBOOF.  AND  VABXANGB. 

8  176  (Tez.Cr.App.)  The  date  laid  in  an  in- 
formation is  immaterial,  and  a  conviction  may 
be  hsd  upon  evidence  showing  the  commission 
of  the  offense  charged  at  any  time  within  the 
pezlocl  of  limitations  and  prior  to  the  filing  of 


the  information.— Sanders  t.  State,  156  8.  W. 

927. 

X.  COHVIUTION  OF  OFFENSE  IN- 
OltUDED  IN  CHAKOE. 

8  190  (Tex.Cr.App.)  Under  Oode  Cr.  Proc. 
1911,  art  772,  eubd.  13,  providing  that  evenr 
offense  includes  an  attempt  to  commit  the  of- 
fense, and  article  771,  permitdng  the  inrr  to 
acquit  of  a  higher  degree  and  convict  <a  an 
inferior  degree  than  that  charged,  the  jury 
colild  convict  of  an  attempt  to  commit  theft 
under  an  indictment  charging  theft  from  the 
person.— Bell  v.  State,  156  S.  W.  1194. 

INDORSEMENT. 

See  Bills  and  Notes,  88  243,  245,  397,  440. 
619. 

INFANTS. 

See  Divorce.  |  298 ;  Guardian  and  Ward :  New 
Trii4  S  ^08;  Parent  and  Child;  Public  Luids, 

kl72;  Taxation,  |S  697.  699;  Vendor  and 
irchaser,  |  S37. 

I.  DIBABIUTIES  IN  OENERAI- 

1 1 1  <Tex.Cav.A5p.)  Under  Rev.  Civ.  St  1911. 
art.  G947,  providing  '  that  proceedings  for  the 
removal  of  the  disability  of  infancy  must  be 
in  the  couD^  where  the  minor  resides,  an  or^ 
der  resBOvlng  disaUllty  of  minority  is  void, 
where  it  appears  On  the  face  of  tiie  prooeedii^ 
that  the  minor  did  not  reside  in  the  county.- 
Rainer  t.  Durrill,  166  S.  W.  589. 

in.  FBOPERTT  AND  OONVETANCES. 

i  24  (Tez.Civ.App.)  Where  occupants  of  land 
cultivated  the  same  and  claimed  it  adversely,  it 
was  not  material  that  one  of  them  was  not  of 
age  at  the  time  the  adverse  possession  begsn, 
and  that  both  resided  on  other  land  with  tiB«T 
father  a  portion  of  the  time.— R.  W.  Wier  Lum- 
ber Co.  V.  Conn.  156  S.  W.  276. 

I  20  (Ey.)  An  Infant  representing  himself  to 
be  of  age,  and  thus  securing  the  price  of  prop- 
erty conveyed  by  him,  is  estopped  to  set  up  his 
infancy  against  the  purchaser,  who  was  misled, 
where  the  contract  was  fairly  made  and  the 
consideration  adequate. — Goff  t.  Uurphy,  156 
S.  W.  96. 

IV.  CONTBAOTS. 

S  46  (Tenn.)  Ad  infant  sustaining  a  personal 
injury  nas  no  legal  capacity  to  consent  to  or 
direct  payment  in  settlement  therefor  to  his 
mother,  or  capacity  to  ezecute  a  receipt  to  the 
wrongdoer.— Turney  v.  Mobile  &  O.  R.  Ca,  156 
S.  W.  1085. 

S  58  (Tenn.)  An  infant  may  disaffirm  a  set- 
tlement of  a  personal  injury  claim  without  ten- 
dering a  return  of  the  consideration  paid  to  his 
psrent,  who  joined  in  the  settlement.— Turney 
V.  Mobile  &  0.  R.  Co.,  156  S.  W.  1086. 

1 58  (Tez.Civ.App.)  An  infant  who  purchased 
land  giving  negotiable  notes  in  payment  keid 
not  entitled  to  take  in  preference  to  a  superior 
outstanding  title,  for  he  could  protect  himself 
by  disaffirming  his  contract  snd  the  notes.- 
^elIius  V.  Thompson  Bros.  Lumber  Go»  156  S. 
W.  259. 

VI.  CSIMBS. 

I  69  (Ky.)  Where  a  minor  defendant  is  con- 
victed of  felony,  the  circuit  court,  upon  proof 
that  he  is  a  minor,  should  sentence  him  to  the 
reform  school  until  majority,  and  to  be  then 
transferred  to  the  penitentiary  until  the  ex- 
piration of  his  sentence. — Black  t.  Common- 
wealth, 166  S.  W.  1043. 

vn.  ACTIONS. 

1 78  (Ky.)  In  a  suit  for  a  sale  of  real  estate 
for  division  of  the  proceeds,  the  court  held  with- 
out authority  to  sell  the  interest  of  an  infant 
defendant  over  the  age  of  14  years,  served  with 
■nmmoni,  but  lor  iraom  a  guardian  ad  litem 
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had  not  been  arot^ted^Wade  t.  Wade,  IM  S. 

W.  13a 

1 85  (Ark.)  In  an  action  ^Inst  infants,  there 
maat  be  a  genuine  defense  made  by  the  guard- 
ian, and  all  material  allemtions  denied.— Ste- 
phens T.  Stephens.  156  8.  W.  8S7. 

1 100  (K7.)  Evidence  Aeld  to  snstain  a  find- 
ing that  a  conveyance  by  an  infant  represeoting 
himself  to  be  of  age  was  fairly  made  and  for  an 
adequate  consideration. — Goff  v.  Murphy,  156  S- 
W  96 

INFLUENCE. 

Sea  WOla,  H  165-168,  882. 

INFRINGEMENT. 

See  Trade-Marks  and  Trade-Names,  f  DS. 

INHERITANCE  TAX. 

See  Taiation,  i  886. 

INITIATION. 

See  Benefidil  Associations,  |  20;  Trial,  f  105. 

INJUNCTION. 

See  Appeal  and  Error,  i|  100,  054;  Carriers.  | 
16:  Courts,  n  80,  2iil;  Equity,  f  427;  Home- 
stead, i  218;  Mortgages,  I  338;  Nuisance,  H 
33,  35,  80.  86;  Railroads.  H  22,  78;  Religious 
SodeHee.  f  24;  SUtes,  i  18L 

X.  HATVBS  AITD  OBOUHDS  XH  OEN- 
SRAI.. 

(B>  Ovowt<B  Relief. 

<  12  (Mo.)  Injunction  to  restrain  operation  of 
railroRd  in  street  in  front  of  plaintifrs  property 
denied  because  of  lack  of  injury  to  ^aintiffl.— 
Ver  Steeg  t.  Wabash  R.  Co.,  156  8.  W.  689. 

n.  BITBJECT8  OF  FBOTEOTION  AHO 
BEXiIEF. 

(A)  AetloBS  mm*  Other  I.es«l  Pveeeedlnss. 

1 36  (Ky.)  FortTHHW  minen  having  inatitnted 
actions  against  defendant  railroad  company  for 
its  failure  to  furnish  cars  to  their  employers, 
fixing  damages  iusufficient  to  sustain  an  ap- 
peal, and  a  demurrer  having  been  sustained  to 
a  bill  to  enjoin  further  prosecution,  and  re- 
quiring tb«  claims  to  be  settled  in  one  suit, 
complainant  was  entitled  to  a  temporary  injunc- 
tion, pending  appeal,  restraining  further  Pros- 
ecution of  such  actions. — Illinois  Cent.  R.  Co.  v. 
Kice,  156  8.  W.  107S. 

(B)  Propcrt7(   Converimeeat  mnA  Inemaa- 

biTKaeea. 

1 43  (Mo.App.)  On  facts  showing  that,  even  if 
the  act  of  a  justice  In  setting  aside  a  default 
judgment  was  void,  the  judgment  creditor  bad 
an  adequate  remedy  at  law  against  the  gar- 
nishee, held,  that  injunction  would  not  lie  to 
restrain  the  judgment  debtor  from  withdrawing 
and  defendant  garnishee  from  paying  to  him  a 
deposit  to  his  credit.— Oglebay  v.  Produce  Ex- 
change Bank,  156  S.  W.  757. 

{46  (Tex.)  The  entry  upon  the  Alamo  Mis- 
sion property  by  the  state  superintendent  of 
pnbltc  buildmgs  and  grounds  pursuant  to  the 
QovemoT's  direction  to  have-  repairs  made,  as 
expressly  authorized  by  the  appropriation  bill 
of  1911  (Acts  32d  Leg.  [Ist  Called  Seas.]  c. 
3),  for  repairs  under  the  superintendent's  di- 
rection, did  not  interfere  with  the  {KMsession 
of  the  Daughters  of  the  Republic  of  Texas 
under  Act  Jan.  26,  1906  (Acte  28th  Leg.  c 
7),  giving  the  property  into  their  custody,  so 
that  the  corporation  could  not  enjoin  such  en- 
try by  the  superintendent.— Con  ley  v.  Daugh- 
ters of  the  Republic,  156  8.  W.  107. 


nlelpalitlea. 

S85  (Ey.)  One  who  is  alCected  by  an  in- 
id  dty  ordinance  may  resort  to  a  court  of 
equity  In  order  to  prevent  an  irreparable  in* 
jury  and  a  multiplicity  of  prosecntions.— Chesa- 
peake ft  O.  By.  Co.  T.  Hanmo,  156  8.  W.  121. 

m.  AOTIOKB  FOR  INJtnTCTIOKS. 

I  1 1 3  (Mo.)  Injunction  to  restrain  operation 
of  railroad  in  street  in  front  of  plaintitrs  prop- 
erty denied  because  of  laches. — Ver  Ste^  v. 
Wabash  R.  Co.,  166  S.  W.  689. 

XV.  FBEUUK ART  AND  UTTERIiOCir. 

TORT  INJVKGTIOMB. 
(A)  GroBBds  avA  ProeeeUava  t«  Pvoewre. 

I  132  (Tex.CiT.App.)  A  temporary  injunction 
cannot  tM  used  to  divest  proper^  from  one 
party  to  another;  the  only  legitimate  scope  of 
such  a  remedy  being  to  preserve  the  status  quo 
of  the  parties'  rights  until  the  determination  of 
the  litigation. — Mendelsohn  v.  Gordon,  156  8. 
W.  U4U. 

INSANE  PERSONS. 

See  Estoppel.  I  02;  Evidence,  H  67.  332; 
Sheriffs  ana  Constables,  {  54;  Vendor  ana 
Purchaser,  |  239. 

H.  INQUIBITIOMi. 

1 26  <Tez.Civ.App.)  Where  the  county  court 
has  general  jurisdiction  in  insanity  inquisitions, 
it  will  be  presumed  upon  introduction  of  an 
order  adjudging  plaintiff  insane  that  facts  ex- 
isted which  authcnlsed  its  rendition  and  entry, 
BO  that  it  was  not  necessary  that  it  recite  the 
facts  conferring  jurisdiction. — Mitchell  v.  In- 
man,  156  S.  W.  290. 

{29  (Tex.Civ.App.)  A  judgment  reciting  a 
person's  restoration  to  sanity  Is  conclusive  only 
of  his  status  at  the  time  the  judgment  was  ren- 
dered.—Mitdiell  T.  Inman,  166  S.  W.  290. 

V.  FROPBRTT  ARD  OOXVETAHOES. 

1 61  (Tez.Civ.App.)  A  conveyance  by  an  in- 
sane Demon  is  merely  voidable,  but  the  facts 
that  the  grantee  did  not  know  of  the  insanity 
and  that  the  conveyance  was  obtained  without 
fraud  and  for  an  adequate  consideration  does 
not  prevent  an  avoidance  thereof.— Mitchell  v. 
Inman,  156  S.  W.  290. 

I  70  (Ark.)  The  probate  court  does  not  have 
jurisdiction  to  autliorize  a  guardian  to  lease  an 
insane  person's  land  with  an  option  to  the 
lessee  to  purchase  at  the  end  of  the  temif  only 
having  such  jurisdiction  as  the  statute  gives  it. 
-Storths  T.  Banger,  156  S.  W.  102a 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Banks  and  Banking,  U  71,  77; 
Corporations,  I  653;  E^toppeL  f  28;  Receiv- 
ers, M  134,  136.  138;  Set-Offl  and  Counter^ 
claim.  SS  49.  50. 

INSPECTION. 

See  Attachment,  |  200;  Master  and  Servant. 
H  89,  101.  1U2,  235. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Lsw,  tl  770-829;  Homi- 
cide. H  286-310;  Trial,  U  188-296. 

INSURANCE. 

See  Appeal  and  Ern>r,  H  179.  194,  28.1.  1064, 
1008,  1103:  Evidence,  S|  113,  155,  183.  244. 
408.  441,  653;  Executors  and  Administra- 
tors, i  9:  Guardian  and  Ward,  I  8;  Judg- 
ment, I  190;  Pleading.  |  433;  Principal  and 
Surety,  9  23;  Taxation,  |  137;  Trial,  |$  133, 
252. 
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I.  commor  axb  beouultiok  nr 

OEHEBAZ.. 

8  17  (Tex.CiT.App.)  Rev.  Civ.  St  1911,  art. 
4791,  declarine  ttiat  foreign  asaessment  com- 
panies  should  be  subject  only  to  the  proviaioiu 
of  the  chapter,  related  only  to  proceeding  for 
obtaining  license  to  do  business  in  Texas,  and 
did  not  prevent  the  application  to  them  of 
other  regulatory  statutes.— National  life  Ass'n 
T.  Hagelstein,  156  S.  W.  353. 

Under  Rev.  Civ.  St  1911,  art  4947,  foreign 
asseBsment  insurance  companies  writing  insur- 
ance in  Texas  ar«  rabject  to  Rev.  Civ.  St.  1911, 
arts.  4947-M60,  which  contain  most  of  the 

Srovisions  of  Acts  28tb  Leg.  a  69,  regulating 
laurance. — Id. 

THE  OORTBAOT  IK  OEHEBAI^ 
(A)  NMtnve,  Re«vt«lt«s,  ud  T«lidl<r. 

1 130  (K^.)  Where  the  minds  of  an  owner 
and  of  an  insurance  agent  never  met  as  to  the 
identity  of  the  house  to  be  Insured,  hM,  that 
the  agreement  which  was  an  essential  element 
of  the  contract  was  wanting,  so  that  there  was 
no  contract  or  liability. — ^Dixie  Fire  Ins.  Co.  v. 
Wallace,  156  S.  W.  140. 

1 130  (Ky.)  Stipalation  in  appUcation  that 
applicant  would  accept  the  policy  if  isaned  held 
only  an  agreement  not  to  withdraw  the  offer 
before  the  policy  was  delivered,  and  that  by 
refusal  to  accept  the  policy  when  tendered,  ap- 
plicant withdrew  hia  offer  and  was  not  liable  on 
his  premium  note^— Citizens'  Nat  Life  Ins.  Co. 
V.  Binrphy,  166  8.  W.  1069. 

A  stipulation  in  an  application  that  applicant 
would  accept  a  policy  if  Issued,  not  supported 
by  any  consideration,  waa  not  binding  on  the 
applicant— Id. 

(B)  ConBtrnotloB  K&d  Operation. 

I  (79%  (Ky.)  Where,  through  the  misUke  of 
an  insnr&nce  agent,  a  loan  was  made  on  a  policy 
and  a  premium  paid  with  its  proceeds  on  the 
faith  of  a  pledge  of  the  policy,  which  was  not 
effective  because  all  the  beneficiaries  did  not 
join  therein,  held,  that  ttie  company,  having 
acted  promptly,  was  entitled  to  a  cancellation 
of  the  premium  receipt — HufFaker's  Ex'r  v. 
Michigan  Mut.  Life  Ins.  Co.,  156  8.  W.  1038. 

Where  insured's  wife  and,  in  case  she  did  not 
survive  him,  their  children  were  named  in  a 
policy  as  beneficiaries,  the  pledge  of  the  policy 
to  the  company  as  security  for  a  note  by  insur- 
ed and  the  wife  did  not  affect  the  children,  who 
did  not  join  in  the  pledge. — Id. 

TZ.  FBEMIUKB.  DUES,  Aid)  ASSESB- 
METXTS. 

1 198  (Ky.)  Where  a  policy  was  void  because 
the  minds  of  the  parties  never  met  as  to  the 
house  to  be  insured,  so  that  there  was  no  con- 
sideration for  the  premium  paid,  the  insured 
was  entitled  to  recover  that  amount  with  in- 
terat  from  the  date  of  its  payment.— Dixie 
Fire  Ins.  Co.  v.  Wallace,  156  S.  W.  140. 

VnZ.  OANOELZATION.  8UBBENDEB, 
ABAKBOHMEHT,  OR  BESOISSIOir 
OF  POLIOT. 

8  228  (Ark.)  The  right  of  canceling  a  fire 
policy  can  only  be  exercised  when  such  right 
18  reserved  in  the  policy. — Coiiimercial  Union 
Fire  Ins.  Co.  v.  King,  156  S.  W.  445. 

1 228  (Ark.)  A  letter  by  the  local  agents  to 
insured,  status  that  the  company  had  ordered 
the  policy  canceled  and  it  would  be  impossible 
to  rewrite  the  policy  and  "we  will  cancel  this 
policy  to-morrow,  and  if  you  can  make  other 
arrangements  *  *  *  it  will  be  well  for  you 
to  do  this  before  noon,"  is  sufficient  as  a  notice 
of  cancellation. — Commercial  Union  Fire  Ins. 
Co.  T.  King,  156  S.  W.  445. 

A  notice  from  the  general  agent  to  the  local 
a^ent  directing  the  cancellation  of  a  fire  policy 
did  not  operate  to  cancel  It;  the  policy  ptovid- 


ing  tiiat  five  days'  notice  to  insured  was  «»■ 

sendal  to  its  cancellation.— Id. 

A  notice  of  cancellation  of  a  fire  policy  ranat 
be  BO  unequivocal  that  insured  may  not  be  left 
in  doubt  that  bis  insurance  would  expire  at  the 
time  limited  by  the  terms  of  the  policy  so  that 
the  company  will  not  be  liable  for  loss  after  that 
time  and  must  not  merely  state  an  intent  to 
cancel  if  some  condition  be  not  complied  with. 
-Id. 

Where  a  fire  policy  provided  Qiat  fire  days' 
notice  of  cancellation  be  given  insnred,  the  pol- 
icy remained  in  force  for  five  full  days  after  the 

receipt  by  insured  of  a  notice  of  cancellation, 
even  though  the  notice  stated  that  the  policy 
would  be  continued  in  force  for  only  one  day. 
-Id. 

1229  (Mo.App.)  Insurance  policy  hdi  not 
canceled  by  letter  written  insured,  stating  that 
the  company  wanted  to  cancel  it  and  asking 
where  the  policy  was,  because  it  was  a  mere 
expression  of  an  intention  to  cancel. — Payne  t. 
President,  etc..  of  Ins.  Co.  of  Nfirth  America, 
156  S.  W.  52. 

§230  (Mo.App.)  An  insurance  policy  can- 
not be  canceled  without  placing  insured  in 
statu  quo  by  returning  or  offerloc  to  return  the 
unearned  premiom.— Payoe  t.  President,  etc., 
of  Ins.  Oo.  of  North  America.  166  S.  W.  52. 

On  an  attempted  cancelation,  insured  held 
not  to  have  authorized  the  agent  to  bold  the 
unearned  premium  as  his  agent  for  the  pur- 
pose of  procuring  a  new  policy  in  another  com- 
pany, but  simply  to  U&ve  authorized  the  com- 
pany to  procure  auch  new  policy  in  lien  of  ten- 
dering the  unearned  premium. — Id. 

{  232  (Ark.)  The  right  to  cancel  a  jPoll<T  can 
be  exercised  only  In  the  manner  provided  in  the 

eilicy. — Commercial  Union  Fire  Ins.  Co.  t. 
ing,  156  S.  W.  445. 

$232  (Mo.App.)  Where  a  letter  written  in- 
sured did  not  cancel  policy  because  there  was 
no  tender  of  the  unearned  premium  and  no 
unequivocal  notice  of  cancellation,  insured 
held  not  to  have  waived  such  notice  and  ten- 
der, and  consented  to  a  cancellation  by  mutual 
consent.— Payne  t.  President,  etc,  of  Ina.  Co. 
of  North  America,  156  8.  W.  62. 

1 235  (Ark.)  The  burden  of  proving  the  deUv- 
ery  of  a  letter  canceling  the  fire  poHor  sued 
on  is  upon  the  company  in  order  to  deund  on 
the  ground  of  cancellation.— Commercial  Union 
Fire  Ins.  Co.  v.  King,  166  &  W.  445. 

IS.  AVOIDANCE  OF  FOUGT  FOH 
KISBEFRESEKTATIOir.  FRAPP, 
OB  BREACH  OF  WABRAVTT 
OB  OOMDITIOH. 

(A)  Oronnds  In  CtaawMl. 

i  250  (Tex.av.App.)  Rev.  Civ.  St  1011,  art. 
4947,  providing  that  misrepresentations  shall 
not  be  a  defense  in  an  action  on  a  policy,  un- 
less material  and  shown  to  have  actually  con- 
tributed to  the  contingencr  or  event  oa  whidi 
the  policy  became  payable,  applies  to  every 
contract  or  policy  of  insurance  issued  or  con- 
tracted for  within  the  state,  whether  by  an 
assessment  or  other  company.— National  Life 
Asa'n  V.  Hagelateln,  156  8.  W.  353. 

Acts  Slat  Leg.  c.  108,  regulating  insurance, 
did  not  repeal  Acts  28th  L^.  c.  69  (Rev.  Civ. 
St  1911.  art  4947).  making  false  repres«ita- 
tiona  no  defrase  niileas  material  to  the  risk, 
which  latter  statute  Is  applicable  to  foreign 
assessment  companies  doing  business  In  Texaa. 
— Id. 

(B>  Matton  Rclaliav  to  Propertr  or  I»- 

i  285  (Ky.)  Materially  false  answers  by  presi- 
dent of  a  bank  to  a  surety  company  on  applica- 
tion for  a  fidelity  bond  for  iia  cashier,  reck- 
lesaly  made  without  personal  knowledge  or  any 
investigation,  held  to  amount  to  fraud  upon 
the  aurety  company,  avoiding  its  policy.— Bank 
of  Hardinsburg  &  Trust  Co.  v.  American  Bond- 
ing Co.  of  BaiUmoz«i  Md^  106  8.  W.  894. 
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X.  FOKFETTDBE    OP    POUOT  FOR 

BBEACH  OF  PBOMXBBOKT  WAB- 
AAimr.  COVEHAKT,  OB  OOVDX- 
TIOX  BUBSEQUEIfT. 

(B)  MKtt«n  RelKtlnff  <o  Propcrtr  or  In- 
terest In»«reA. 

i  332  (Ky.)  The  aereemeot  of  a  bank  procur- 
ing a  bond  indemnifying  it  against  embeszie- 
ment  by  its  casbier,  obligating  the  directors  to 
verify  the  cashier's  accounts,  iriaced  upon  them 
merely  tbe  duty  of  exercising  ordinary  care, 
and  did  not  require  of  them  soch  an  investiga- 
tiOQ  of  the  cashier's  accounts  as  a  tMtnk  exami- 
ner or  skilled  bookkeeper  would  liaye  made. — 
United  States  Fidelity  &  Guaranty  Co.  v.  Fos- 
ter Deposit  Bank's  Keceiver,  156  S.  W.  871. 

1335  frex.Oiv.App.)  Insured's  failure  to  take 
inventory  as  required  held  to  bar  recovery, 
though  he  kept  a  set  of  books  from  which  might 
be  ascertained  the  stock  on  band  at  any  time. 
—National  Union  Fire  Ins.  C!o.  t.  Walker.  156 
S.  W.  1005. 

B336  (Mo.App.)  Despite  Bev.  St  1909,  H 
7024,  70^,  held,  that  a  breach  of  a  condition  in 
a  fire  policy  limiting  the  amount  of  concurrent 
insurance  will  avoid  the  poUcy.— Harwood  v. 
National  Union  Fire  Ins.  Co.,  1S6  S.  W.  476. 

XI.  B8TOPPEL,  WAIVEB.  OR  AGREE- 
KEirn  AFFEOTINORIOKT  TO 
AVOID  OK  FORFEIT  POXJOT. 

1375  (Ky.)  Ad  insurance  agent  intrusted 
with  the  duty  of  soliciting  insurance,  delivering 
policies,  etc.,  could  during  the  continuance  of 
the  policy,  and  before  a  fire,  wain  a  provision 
of  the  policy  prohibiting  additional  Insurance 
without  the  consent  of  tbe  commny  indorsed 
therenn.— Connectlcnt  Fli«  In*.  Co.  Moore, 
156  S.  W.  867. 

1 378  (A^)  The  -warranty  that  there  are  no 
Incumbrances  on  Insured  property  is  waived 
where  the  insurer's  agent  is  notified  when  the 
application  is  made  for  the  policy  that  the  prop- 
erty is  incumbered. — Queen  of  Arkansas  Ina. 
Co.  V.  LAster,  156  8.  W.  848. 

I  378  (Ky.)  Xotice  to  an  insaraDce  agent  in- 
trusted with  the  duty  of  soliciting  insurance,  de- 
livering policies,  etc.,  of  additional  insurance  on 
property  covered  by  a  policy  which  prohibited 
additional  insurance  without  the  insurer's  con- 
sent Indorsed  on  the  policy,  was  notice  to  the 
compnnv. — Connecticut  Fire  Ins.  Oo.  v.  Moore, 
156  S.  W.  867. 

1378  (Mo.App.)  Where  an  agent  of  an  In- 
Bu ranee  company  knew,  when  he  solicited  fire 
insurance  and  delivered  a  policy,  that  Insured 
had  no  iron  safe  and  would  not  procure  one, 
and  accepted  the  premium  without  objection,  a 
forfeiture  for  violation  of  the  Iron-safe  clause 
was  waived.— Weinbener  v.  Insurance  Go.  of 
North  America,  Wfi  8.  W.  79. 

1 378  (Mo.App.)  Where  a  fire  insurance  policy 
prohibited  concurrent  insurance  in  excess  of 
11,500,  the  fact  that  Insured  at  the  time  of  tak- 
ing the  policy  informed  the  agent  that  he  ex- 
pected to  carry  concurrent  insurance  to  the 
amount  of  92,000  does  not  constitute  a  waiver. 
—Harwood  v.  National  Union  Eire  Ins.  Co.,  156 
S.  W.  476. 

S  SBO  (Ark.)  E^^endly  relations  between  insur- 
ed and  insurance  agent  and  payment  of  the 
premium  by  the  agent  held  not  to  show  such  col- 
lusion or  fraud  as  prevented  notice  to  the  agent 
of  incumbrances  on  the  property,  constituting 
notice  to  the  company,  where  the  agent  had  no 
Interest  In  tbe  property.— Queen  of  Arkansas 
Ins.  Co.  V.  Lester,  156  S.  W.  848. 

1390  (Tex.Civ.App.)  An  insurance  company 
having  ulled  to  give  notice  at  Its  election  not 
to  be  bonnd  within  a  reasonable  time  after 
discovering  mlsrepresentatloos  held  absolutely 
barred  from  the  defense  of  misrepresentations 
under  the  express  provisions  of  Rev.  St.  1895, 


art.  8006  bb,  added  by  Acts  28th  Lc^  c  69.— 
National  Ufe  Ass'n  v.  Hagelatein,  166  S.  W. 

853. 

1392  (Mo.App.)  Tbe  retention  by  the  insur- 
er of  the  premium  paid  by  the  insured  does  not 
constitute  a  waiver  of  breach  of  a  warranty 
limiting  the  amount  of  concurrent  insurance, 
where  the  insurer  had  no  notice  of  the  breach. — 
Harwood  v.  National  Uniop  Fire  Ins.  Co.,  156 
S.  W.  476. 

S  400  (Tex.  Civ.  A  pp.)  Clause  of  a  life  policy 
providing  for  incontestability  after  one  year, 
though  including  fraud,  held  not  contrair  to 
public  policy.— American  Nat.  Ins.  Co.  v.  Bnggs, 
156  S.  W.  90B. 

A  clause  making  a  policy  Incontestable  after 
one  year  held  to  include  a  prior  clause  that  It 
should  not  take  effect  until  the  first  premium 
was  paid  during  insurability,  and  so  where  prft- 
miums  were  properly  paid  and  insured  did  not 
die  during  the  year,  and  no  steps  were  taken  to 
avoid  it,  It  was  no  defense  Uiat  insured  had 
never  been  Insurable. — Id. 

XH.  RISKS  AND  CAUSES  OF  IX>BS. 
(B)  Aoeldettt  Knd  HeRlth  iBsarame. 

J 456  (MoApp.)  Where  the  policy  so  pro- 
es,  recovery  cannot^ be  had  oo  an  acdoent 
poUcy,  unless  there  were  external  or  visible, 
evidence  of  accident  or  marks  on  decedent's 
body.— Ooodes  v.  Order  of  United  Commercial 
Travelers  of  America,  156  8.  W.  995. 

Tbe  issuance  of  blood  from  insured's  ear  and 
nostril  after  his  death  was  a  "visible  sign" 
of  external  injury,  under  an  accident  policy. — 
Id. 

JCIV.  NOTICE  AND  FROOF  OF  ZOBB, 

i  536  (Ark.)  The  failure  to  furnish  proofs  of 
loss,  as  required  by  a  contract  of  insuranoe,  for- 
feits the  policy  and  Is  a  complete  defense  to 
any  suit  tnereon. — Queen  of  Arkansas  Ins.  Co. 
V.  Laster.  156  8.  W.  84a 

8  539  (Mo.App.)  Immediate  notice  to  Insurer 
of  an  injury  that  might  result  in  liability  un- 
der an  employers'  liability  policy  held  to  mean 
notice  given  with  due  diligence  and  within  a 
reasonable  time  under  the  circumstances.- Na- 
tional Paper  Box  Co.  v.  Mtaa.  Life  Ins.  Co., 
156  S.  W.  740. 

Where  a  notice  of  Injury  to  an  employ^  was 
not  given  to  defendant  indemnity  company  un- 
til nearly  two  years  after  the  injury,  there  was 
a  breach  of  a  condition  of  the  policy  requiring 
Immediate  written  notice  on  the  happening  (xf 
an  accident — Id. 

A  provision  for  immediate  notice  of  injury  in 
an  employer's  liability  policy  held  valid,  and 
Compliance  therewith  a  condition  precedent  to 
recovery  under  the  policy. — Id. 

I  558  (Ark.)  Proof  of  loss,  as  required  by  in- 
surance policy,  held  waived  where  the  adjuster, 
after  investigating  the  loss,  told  insured  In  re- 
sponse to  his  offer  of  Information  ttiat  he  bad 
all  the  proof  be  wanted,  notwithstanding  an 
agreement  that  any  action  In  investigating  the 
origin  of  tbe  fire  or  In  ascertaining  the  amount 
of  the  loss  should  not  be  a  waiver  of  any  of 
the  conditions  of  the  policy. — Queen  of  Arkansas 
Ins.  Co,  V.  Laster,  166  8.  W.  848. 

1559  (Ark.)  A  denial  by  the  company  of  all 
liaoility  under  the  policy  made  proof  of  loss  by 
insured  as  required  by  the  policy  immaterial. — 
Commercial  Union  Fire  Ins.  Co.  v.  King,  156  S. 
W.  445. 

8  559  (Ark.)  Letter  written  insured  by  ad- 
juster held  a  denial  of  liability  snd  a  waiver  of 
proof  of  loss,  and  hence  the  court  did  not  err 
in  charging  that  such  denial  was  a  waiver  and 
in  refusing  to  submit  whether  the  policy  wets 
forfeited  by  the  failure  to  furnish  proof  of  loss. 
— Queen  or  Arkaneas  Ins.  Co,  v.  Laster.  156  S. 
W.  848. 
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XV.  ABJUSTMENT  OF  I.088, 

'{570  (Mo.App.)  Where  an  iDSurance  adjus- 
ter named  an  appraiser  and  afterwards  &!>- 
pointed  another  appraiser,  without  notifying  in- 
sured of  the  change,  even  when  informed  of  the 
appointment  of  an  appraiser  by  insured,  the 
party  first  appointed  by  the  adjuster  remained 
a  duly  qualified  appraiser. — Harmon  v.  Stuy- 
vesant  Ins.  Co.  of  New  York,  156  S.  W.  87. 

1 572  (Mo.App.)  Where  a  policy  providing 
for  appraisal  of  loss  required  no  notice  of  the 
tbne  and  place  of  appraisal,  and  the  apprais- 
ers knew  such  time  and  place,  and  attsnded, 
there  was  no  necessity  for  notice  to  the  par- 
ties, unless  the  appraisers  required  their  at- 
tendance.—Harmon  V.  Stuyresant  Ins.  Co.  of 
New  York.  156  S.  W.  87. 

5576  (Mo.App.)  Where  an  insurer  repeated- 
y  demanded  an  appraisal  as  provided  by  the 
policy,  and  such  appraisal  was  bad,  it  could 
not  after  refusing  to  pay  the  appraised  loss  and 
obliging  the  Insured  to  sue,  contend  that  as  the 
loss  was  total  there  was  no  ground,  in  view  of 
the  valued  policy  statnte,  upon  which  to  base 
an  appraisal,  and  that  it  v/as  therefore  void. 
—Harmon  v.  StuyTeaant  Ina.  Go.  of  New  York, 
166  S.  W.  87. 

XVI.  BIGHT  TO  PBOOEED8, 

1585  (Mo.App.)  A  life  policy  for  the  benefit 
of  insured's  wife  and  diUareii,  bindiDg  insurer 
to  pay  the  policy  to  the  benefieiarief  or  their 
executors,  and  stipulating  that  on  the  death  of 
a  beneficiary  the  policy  shall  be  paid  to  in-, 
sured's  heirs  or  assigns,  designates  the  benefi- 
ciaries as  a  class,  and  there  is  no  divesture, 
unless  all  die  pnor  to  insured.— Hartung  v. 
Noxtbweitera  Mut.  Life  Ina.  Co.,  166  S.  W. 
980. 

XVn.   FATMENT     OR  DISOKABOE, 
OOKTBIBUTION,  AHO  BUB- 
BOOATION. 

1602  (Tez.Oiv.App.}  Bev.  St  1895,  art. 
8071.  authorising  the  recovery  of  penalty  and 
attorneys'  fees  in  an  action  on  a  policy,  having 
been  repealed  by  Acts  31st  Leg.  c  108,  8  69, 
and  the  penalty  clause  of  such  act  having  no 
application  to  assessment  companies,  plaintiff 
could  not  recover  penalty  and  attorneys'  fees 
In  an  action  on  an  aaseasment  policy;  the 
cause  of  action  accruing  after  such  repeal. — 
National  lAte  Ass'n  t.  Hagelstein,  156  S.  W. 
363. 

XVm.  AOTIONB  OK  POLICIES. 

}6I8  (Mo.App.)  An  action  on  a  life  policy 
is  transitory,  and  may  be  instituted  anywbere 
that  service  can  be  had  on  insurer ;  and  under 
Bev.  St.  1009,  f  7043,  an  action  a^inst  a  for- 
eign insurance  company  doing  business  in  the 
state  may  be  brought  in  any  court  of  the  state. 
— Hartnmc  v.  Northwestern  Mut  Life  Ins.  Co., 
166  S.  W.  980. 

A  claim  to  an  interest  in  a  life  policy  on  the 
death  of  insured  is  a  claim  of  a  debt,  within  the 
rule  governing  the  jurisdiction  of  actions  for 
debt— Id. 

8  624  <Mo.App.)  Where,  on  the  death  of  in- 
sured in  a  life  policy,  grandchildren  of  insured 
took  a  vested  interest  in  the  policy,  they  could 
jointly  sue  to  recover  that  interest — Hartung  v. 
Northwestern  Mut  lite  Ina.  Co.,  166  S.  W. 
980. 

§629  (Tez.Clv.App.)  A  petition  in  an  action 
on  a  fire  insurance  contract,  which  alleges  facts 
authorizing  proof  of  either  a  written  or  an  oral 
contract  <xt  fnsnrance,  is  not  demurrable.— Niag- 
ara Fire  Ina.  Co.  v.  Lollar,  166  S.  W.  1140. 

8  634  (Tex.Civ.App.)  The  petition  in  an  ac- 
tion on  a  fire  insurance  contract,  which  alleges 
facts  showing  a  parol  contract  free  from  con- 
ditions, is  not  bad  for  failing  to  allege  CMnplf- 
ance  with  conditions. — Niagara  Fire  ini.  Co.  t. 
Lollar,  166  8.  W.  1140. 


8  646  (MO.APP.)  Ibt  burden  la  on  one  weA- 
ink  to  recover  In  an  action  on  an  inaarance 
policy  to  show  that  insured'a  death  was  auMj 
caused  by  bodily  injury  effected  throiucb  ez- 
temal,  violent  and  accidental  means.— Goodea 
V.  Order  of  United  Commercial  Tnvders  of 
America,  156  8.   W.  995. 

8  662  (Mo.App.)  Where  the  Insarer  refoaed 
to  accept  proofs  of  loss,  in  which  tiie  claim  of 
insared  was  stated  to  be  a  sum  less  than  the 
amount  the  inaurance,  sncfa  proofs  were  in- 
admissible in  an  aeti<Hi  on  the  policy,  rince  in- 
sared was  no  longer  condaded  by  his  estimate 
therein.— Harmon  v.  Stuyveaant  Ins.  Co.  of 
New  York,  156  S.  W.  87. 

8  664  (Mo.App. )  In  an  action  od  a  fire  poli- 
cy containing  an  iron-safb  cUnae,  evidence  that 
the  soliciting  agent  knew  that  insared  had  no 
safe  and  would  not  procure  one  held  admissible 
on  the  issue  of  waiver  in  connection  with  otlter 
evidence  that  insurer  accepted  and  retained 
premiama  without  objecting  to  insured's  failnte 
to  procure  a  safe.- Wekiberger  v.  Insurance 
Co.  of  North  America.  156  S.  W.  79. 

8  665  (Mo.App.)  Evidence  in  an  action  on 
an  accident  policy  held  to  sustain  a  finding  that 
insured's  deatii  was  caused  by  external  iiquriea 
resulting  from  a  faU. — Qoodes  v.  Order  of  Unit- 
ed Commercial  Travelers  of  America,  150  S. 
W.  996. 

8  668  (Ark.)  Evidence  in  an  action  on  a  fire 
policy  held  to  make  it  a  jui^  question  whether 
insured  received  notice  canceling  the  policy.— 
Commercial  Union  Fire  Ins.  Co.  v.  King,  156 
S.  W.  445. 

5668  (Ark.)  In  an  action  on  a  fire  insurance 
icy  on  personal  property,  evidence  fceW  to 
make  a  question  for  the  jury  as  to  whether  the 
insurance  agent  at  the  time  of  the  application 
for  insurance,  was  informed  of  incumbrances  on 
the  property.— Queen  of  Arkansas  Ins.  Co.  v. 
Laster.  156  S.  W.  848. 

8  669  (Mo.App.)  An  instruction  in  an  action 
on  an  accident  policy  by  its  substantial  direct 
terms  held  to  nave  sufficiently  char^  that 
plaintiff  conld  not  recover  unless  insured's 
death  was  directly  caused  by  an  accidental  tmU. 
— Goodes  v.  Order  of  United  Commercial  Trave- 
lers of  America,  156  S.  W.  995. 

8  670  (Mo.App.)  Under  Rev.  St  1909,  f 
7068,  providing  for  the  allowance  of  a  penalty 
or  an  attorney's  fee  against  an  insarer  vexa- 
tiousty  refusing  to  pay  a  losa,  held,  that  it  was 
not  necessary  that  both  penalty  and  attorney's 
fee  be  inflicted,  and  that  a  finding  for  an  at- 
torney's fee  was  a  sufficient  *i"dt"g  oC  vexa- 
tious delay.— Harmon  v.  Stuyveaant  Ina.  Co.  ot 
New  York,  166  S.  W.  87. 


XX.  MUTUAX.  BENsnr  nrauBAHCB 

(A)  CopporatloBB  asA  Auioelatloms. 

1605  (Tenn.)  An  agent  of  an  insurance 
company,  having  ostensible  general  authority 
to  suldt  applications,  make  contracts  for  in- 
surance, and  receive  first  premiums,  binds  his 
principal  by  any  acts  or  contracts  within  the 
general  scope  of  his  apparent  authority,  al- 
though in  excess  of  hia  actual  authority. — 
Independent  Order  of  Foresters  r.  Cnnnhur- 
ham.  156  S,  W.  192. 

(B)  The  Comtraet  In  Oeaena. 

8712  (Mo.Ai»t.)  If  the  actual  delivery  of  a 
mutual  benefit  certificate  was  by  the  aj^lica- 
tion  made  a  condition  precedent  to  the  creation 
of  liability,  the  contract  was  not  complete  nn- 
til  such  delivery,  so  that  it  would  be  a  Mis- 
souri contract  if  the  certificate  were  delivered 
in  Missouri,  and  the  Missouri  law  would  govern. 
—Crohn  v.  Order  of  Uuited  Commercial  Travel- 
ers of  America,  156  S.  W.  472. 

8  716  (Mo.App.)  A  fraternal  benefit  certifi- 
cate is  subject  to  the  charter  powers  of  the 
order,  when  expressly  agreed  to;  the  rights 
of  the  ^rtiea  nelng  otherwiae  oontioUed  bj 
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Oie  «»itiact  haweTer.-^lblM  t.  Knighti  of 
Pytblu  of  Minonri.  1S6  8.  W.  U. 
\7\»  (Ky.)  Under  Ky.  St.  1903,  I  670,  re- 

Siiring  certificates  of  inBurance  referring  to 
e  conBtitudon,  etc.,  to  contain  tlie  part  refet> 
red  to,  and  sectione  070,  071,  678,  relating  to 
the  proceeds  thereof,  held,  that  a  provision  of 
the  constitution  as  to  the  proceeds  being  a  trust 
for  blood  relatives  was  no  [wrt  of  the  contract, 
where  sach  provision  waa  not  contained  in  or 
attached  thereto.— Ferlage  v.  Supreme  Tribe  of 
Ben  Hur,  156  S.  W.  139. 

Act  March  24,  1906  (Laws  1906,  c  141), 
amending  Ky.  St.  1903,  i  679,  so  as  to  malce 
it  inapplicable  to  fraternal  benefit  societies, 
held  not  intended  to  modify  existing  contracts 
of  insurance. — Id. 

1718  (Mo.App.)  A  fraternal  benefit  certificate 
is  subject  to  toe  constitution  and  by-laws  of 
the  order  when  expressly  agreed  to.— Gibbs  y. 
KnighU  of  Pythias  of  Missouri,  166  S.  W.  11. 

1 720  (Mo-App.)  The  actual  delivery  of  the  in- 
snrance  policy  to  insured  is  not  essential  to 
the  validity  of  the  policy,  unless  expressly  made 
so  by  the  contract;  bat  the  parties  may  stipu- 
late that  the  contract  shall  not  be  biodine  un- 
til delivered. — Crohn,  v.  Order  of  United  Com- 
mercial Travelers  of  America,  156  8.  W.  472. 

If  the  application  for  a  life  policy  is  uncon- 
ditional, ana  is  unconditionally  accepted  by  the 
company  at  its  home  office,  the  certificate  need 
not  be  actually  delivered  to  insured  in  order 
to  complete  the  contract,  if  the  acceptance  of 
tha  risk  be  Indicated  in  any  other  manner.- Id. 

Where  the  by-laws  tit  a  mntaal  benefit  society, 
made  a  part  of  the  application  and  contract, 
provided  that  the  right  to  indemnity  was  "con- 
ditional on  the  issuance"  to  insured  of  a  certif- 
icate of  membership  by  the  supreme  executive 
committee,  the  actual  delivery  of  the  policy  to 
insured  was  essential  to  the  completion  of  the 
contract— Id. 

1 724  Cl^nn.)  Provision  of  constitution  and 
by-laws  of  a  benefit  society  that  a  member  who 
was  iU  when  he  presented  himself  tor  initiation 
^onld  not  be  iDitlated  held  waived,  where  cer- 
tificate was  delivered  with  knowledge  of  illness 
a^  assessments  sulHKquently  assessed  and  col- 
lected.—Independent  Order  a<  Foresters  v.  Cud- 
niogham,  Iw  S.  W.  102. 

1725  (McApp.)  An  insurance  contract  may 
be  snbaequenuy  modified  as  to  material  terms 
by  the  parties,  after  which  the  rights  of  the  par- 
ties are  governed  by  the  modified  contract — 
GlbbB  V.  Knights  of  Pytblaa  of  MiMonii.  ISO  S. 
W.  lli 

(D)  Fwfeitwa  or  ■■■pemslm. 

It  744  (Tenn.)  Forfeitures  of  life  insurance  pol- 
ta  are  not  iav<H«d,  and  will  not  be  enforced 
against  equity  and  good  conscience.- Independ- 
ent Order  of  Foresters  v.  Cunningham,  lo6  S. 

W.  192. 

1 748  (Ky.)  An  administrator  ot  a  decedent 
operating  a  saloon  under  a  license,  who  procur- 
ed a  renewal  for  three  years  in  his  own  name, 
and  who  conducted  the  saloon  business  for  the 
benefit  of  decedent's  estate,  held  within  the  by- 
laws of  a  fraternal  order  prohibiting  insurance 
to  persons  engaging  as  proprietor  or  agent  in 
the  sale  of  liquor.— National  Council  Junior 
Order  United  American  Mechanics  t.  Thomp- 
son, 156  S.  W.  1.S2. 

1 748  (Mo.App.)  A  fraternal  benefit  certificate, 
which  provides  that  it  shall  be  void  if  the  mem- 
ber engages  in  the  liquor  business.  Issued  on  an 
application  wherein  the  member  stated  that  be 
was  not  engaged  in  such  business  and  would 
not  become  so,  is  enforceable,  though  the  mem- 
ber became  enniged  in  such  business  and  contin- 
ued until  his  death,  where  it  did  not  result  from 
the  occupation.— Clark  v.  Modem  Woodmen  of 
America,  166  S.  W.  72. 

1 750  (Mo-App.)  Nonpi^ent  of  assessments 
by  a  member  of  a  mutual  benefit  society  for  two 


months  held  ipso  fticto  to  suspend  her  certifi- 
cate, and,  she  not  having  been  reinstated  before 
death,  no  recovery  could  be  had  thereon.— Day 
V.  Suprone  Forest  Woodmen  Olrde,  1B6  S.  W. 
721. 

I  7S0  C^enn.)  A  provision  in  a  policy  of  in- 
surance for  a  forfeiture  of  the  contract  for  non- 
payment of  premiums  is  a  material  element  of 
the  contract,  the  violation  of  which  will  forfeit 
the  contract  unless  the  forfeiture  has  been  waiv- 
ed.—Independent  Order  of  Foresters  v.  Cun- 
ningbam,  156  S.  W.  192. 

S  755  (Ky.)  Wbere  a  fraternal  insurance  or- 
der issued  a  certificate  to  a  local  lodge  for  the 
benefit  of  a  member  on  condition  that  he  should 
not  be  received  or  retained  in  violation  of  the 
laws  of  the  order,  that  the  local  lodge  knew  of 
the  violations,  but  accepted  dues  and  assess- 
ments, did  not  estop  the  order  fnnn  relying  on  a 
forfeiture  of  the  certificate. — National  Ooondl 
Junior  Order  United  American  Mechanics  v. 
Thompson,  156  S.  W.  132, 

H  755  (Mo.App.)  Member  of  a  mutual  benefit 
society  held  coarged  with  notice  of  a  by-law 

Providing  that  the  secretary  of  a  subordinate 
ndy  has  no  power  to  accept  payments,  save  on 
compliance  by  the  member  with  certain  pre- 
scribed rules.- Day  v.  Supreme  Forest  Wood- 
men Circle,  156  8.  W.  721. 

Unauthorized  acceptance  by  the  secretary  of 
a  subordinate  body  of  a  mutual  benefit  society 
of  assefuments  from  the  husband  of  a  suspend- 
ed member  on  his  oral  statement  that  she  was 
then  "all  right"  which  was  false,  held  not  evi- 
dence of  waiver  of  forfeiture  of  her  certificate 
for  nonpayment  of  assessments. — Id. 

1 755  (Tenn.)  The  doctrine  of  waiver  and  es- 
toppel, as  applied  to  the  forfeiture  of  insurance 
contracts,  does  not  grow  out  of  the  orii^nal 
agreement,  but  out  of  a  new  contract,  ariaiiMC 
from  the  conduct  of  the  parties  not  to  insist  up- ' 
on  the  forfeiture;  and  altbough  there  is  no 
formal  waiver,  the  courts  will  not  allow  a  parbr 
to  claim  a  forfeiture  in  violation  of  good  faitn 
and  good  conscience. — Independent  Order  of  Foi^ 
eaters  v.  Cunningham,  156^8.  W.  192. 

A  forfeiture  clause  of  a  benefit  insurance  cer* 
tificate  may  be  waived  by  its  officers  or  agents 
within  the  real  or  apparent  scope  of  their  au- 
thority, although  the  quality  of  mutuality  of 
the  members  is  thereby  impaired. — Id. 

Deputy  executives  of  a  benefit  insurance  so- 
ciety, with  all  the  authority  and  power  within 
his  territory  of  the  chief  executive  officer,  held 
to  have  power  to  waive  a  provi^on  for  for- 
feiture in  the  constitution  and  by-laws.- Id. 

(B)  B«nefle<«rlM  «b4  B«aeflts. 

|7$7  (Mo.App.)  In  absence  of  contrary  stipu- 
lation, the  desiguation  of  the  beneficiary  in  a 
life  politrf,  if  valid  in  its  inception,  remains  sOb 
though  the  insurable  interest  or  relationship  of 
the  beneficiary  has  ceased.— Gibbs  v.  Kai^ts 
of  Pythias  of  Missouri,  156  S.  W.  11. 

§770  (Mo.App.)  Rev.  St  1889,  |  2823,  au- 
thorizing a  fraternal  benefit  insurance  company 
to  provide  for  the  relief  and  aid  of  its  members 
and  their  families,  widows,  orphans,  or  other 
kindred  dependents  of  deceased  members,  for- 
bids the  designation  of  a  stranger  not  related 
by  blood  or  marriage,  nor  dependent  upon  a 
member,  as  a  beneficiary  under  tlie  certificate. 
—Gibbs  V,  Knights  of  Pythias  of  Missoori,  156 
S.  W.  IL 

Since  it  is  against  the  policy  of  the  law  to 
permit  the  funds  of  a  frateriul  association  to 

be  diverted  to  others  than  the  beneficiaries  con- 
templated by  statute^  an  insured  may  not  indi- 
rectly as  by  will  designate  one  not  qualified  as 
a  beneficiary  under  the  certificate.— Id. 

S  777  (Mo.App.)  Though  a  fraternal  beneficial 
certificate  was  ultra  vires,  in  that  it  was  pay- 
able to  insured's  personal  representative,  when 
the  charter  of  the  association  required  the  ben- 
eficiary to  be  a  relative  or  dependMit  the  aiso- 
dation  cannot,  on  that  ground,  -defeat  recoverj 
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nnder  the  certificate  vhere  the  coDtnct  liu 
been  folly  ezecoted.  bot  the  peiwxial  representa- 
tive may  recover  it,  bat  omy  in  truat  for  tbe 
charter  ben^dariea.— Oibba  t.  Knii^tB  of  Pj^ 
tliias  of  MiHonri,  ISO  S.  W.  11. 

1 780  (Mo^App.)  DntU  fnsared'l  death,  a  new 
boiefidary  may  be  designated  by  insiired  to 
take  under  a  fraternal  beneficial  certificate,  pro- 
Tidiur  the  beneficiary  be  qoalified  aa  mch  under 
the  charter  provisiooa  of  the  association.— Gibbe 
T.  Knightfl  of  Pythias  of  Missoori,  106  S. 
W.  11. 

1 767  (Tex.CiT.App.)  Where  the  by-laws  of  an 
accident  insurance  association  provided  for  pay- 
ment only  where  an  inaored  should  receive  acd- 
dental  injury  immediately  and  wholly  disabling 
him  from  transacdnr  any  kind  of  bosiness,  the 
(act  that  the  Insnrea.  a  traveling  salesman,  con- 
tinned  a  jonmey  after  bis  aoddoit  wOl  not  bar 
recovery.— International  Travelen'  Am^h  t.  Boa> 
worth.  106  8.  W.  346. 

(P)  AetloM  tor  B«BeSta> 

1812  (Ta.av.App.)  Under  Rev.  Oiv.  St. 
Inl,  art  4830.  exempting  fraternal  benefit  a»- 
■odatioBa  from  the  insarance  law,  and  Rev.  St. 
1895.  art  3378,  prohibiting  any  person  from  fix- 
ing a  shorter  time  than  two  years  in  which  to 
bring  action  upon  any  contract,  the  holder  of 
a  certificate  of  such  an  association  has  foil  two 
years  in  which  to  bring  action  Uiereon,  notwith- 
standing a  Btipalation  in  tbe  certificftte  fixing 
a  less  time.— Intemational  ^^veler^  An^  t. 
Boeworth,  156  S.  W.  346. 

{825  (Tex.Civ.App.)  In  an  action  npon  an 
accident  certificate,  evidence  held  soflScient  to 

Sto  tlw  Jnry  <m  toe  qaestion  whether  insured's 
nry  waa  caused  by  external  violence. — Inter- 
national Travelers'  Ass'n  v.  Botworth.  106  8. 
W.  346. 

*  1827  (rex.CiT.Ai^)  In  an  action  on  an  ac- 
daent  policy  answers  to  special  qnestlons  &eld 
a  mffioent  finding  that  toe  injary  was  caosed 

wholly  by  extemu  violence,  to  support  a  jodg^ 
ment  against  tbe  inaarer.  which  was  liable  only 
for  such  injories.— Intemational  Travelers' 
Aaa'n  t.  Bonrortb.  156  S.  W.  846, 

INTENT. 

See  Assignments,  f  62;  Bankmptc^  i  166: 
Contracts,  |  147:  Landlord  and  Tenant,  | 
6;  Statntea,  H  152,  108.  Ifi8,  208.  22S, 

INTEREST. 

Bee  Appeal  and  Error,  |  301 :  Attorn^  and 
aient,  I  148;  States,  H  110,  142;  Trover 
and  Gonvezrion,  H  44,  ^;  Witnesses,  f  86S. 

X.  RIGHTS  AHDUABXUCnEa  XV 
OXmEBAX. 

1 10  (McApp.)  An  advertising  agent,  recover- 
ing on  an  account  for  money  paid  for  advertis- 
ing in  publications  under  a  contract  to  adver- 
tise for  defendant,  is  properly  allowed  interest 
— H.  W.  Kastor  «  Sods  Advertising  Co.  t.  XOr 
dan,  100  a  W.  787. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Oommerce,  1  40;  Constitutional  Law,  | 
277:  Criminal  E*w.  H  112,  304.  721,  Tfel, 
Km;  Jury,  i  116;  Witnesses,  |  277. 

IL  OOXSTITVnOKAIJTT  OF  ACTS 
AND  OBDIKANOE8. 

I  15  (Ey.)  Under  Ey.  St  |  3058.  subseca. 
10.  28,  enabling  cities  of  tbe  second  class  to 
regulate  and  prohibit  the  sale  of  intoxicating 
liquors  and  enforce  forfeitnres  for  the  breach  of 
onlinances,  a  city  of  the  second  class  might,  by 
ordinance,  prohibit  tbe  keeping  open  of  a  saloon  , 
on  Sunday  Detween  midnight  and  4  il  ol,  under ' 


penalty  of  fine  and  revocation  of  Ueoiae.— Cas- 
sidy  V.  Drake.  156  S.  W.  1032L 

1 18  (Ky.)  A  dty  empowcnd  hy  statote  to 
resttain  and  pnAiUt  the  liqaor  ttmSc  may 
BMke  it  a  condition  of  a  lioaise  that  it  shall 
be  revoked  by  the  mayor  on  conviction  of  violat- 
ing an  ordinance  against  keei^ng  open  on  Son- 
day.— Cassidy  V.  Draka^  i;i6  &  W.  1032. 

m.  lAOAK  opTxoir. 

1 31  (Ky.)  Ky.  St  I  2S63,  providing  that  a 
local  option  election  shall  not  be  held  for  any 
county  oftener  tlian  oaet  in  ev«ry  tlwee  yearly 
does  not  take  into  account  tbe  tine  that  any 
sale  of  liquor  that  may  have  been  permitted 
pending  a  contest  over  a  former  dection. — Lan- 
caster V.  Hamon,  156  S.  W.  142. 

1 33  (Ky.)  Ky.  St  |  2556,  whkh  provided 
that  the  riieriff  shooM  have  the  notices  for  lo- 
cal option  election  pasted  wftUn  seven  days  aft- 
er he  received  the  order  of  the  county  court,  waa 
not  mandatory  where  proper  noticea  and  adver- 
tisements were  in  fact  given,  dnoe  it  did  not  af- 
fect the  merits  of  the  eleeti<m,  and  since,  if 
mandatory,  it  would  maUe  ministerial  (rfBcen 
to  defeat  nie  will  of  the  majority.— lAncaater  w. 
Hamon.  156  S.  W.  142. 

1 33  (Uo.App.)  Under  Rev.  St.  1908.  |  7238. 
(vder  for  holaing  of  local  optian  election  Mm 
not  insufficient  because  it  did  not  dlrecQy  pro- 
vide that  (mly  l^aUy  qualified  voters  wontd  be 
allowed  to  partldiMte.— State  t.  Palmer,  166  & 
W.  47. 

IV.  IJCEN8ES  AHD  TAXES. 

150  (Tex.Cr.App.)  A  social  club  organised 
in  Oklahoma,  but  which  has  not  complied  with 
the  laws  of  Texas  by  filing  its  charter,  etc, 
may  not  sell  liqnor  in  Texas  without  a  license ; 
there  Iwing  no  showing  that  the  law  of  Okla- 
homa permitted  a  clob  to  sell  Uqoor  wittioat 
a  license.— Pace  v.  State,  156  S.  W.  1192, 

199  (Ky.)  A  license  to  retaU  intoxicating 
liquors  is  not  in  the  nature  of  a  contract,  and 
does  not  vest  any  property  rights  in  the  Ucoi- 
see.— Cassidy  v.  Drake,  156  S.  W.  1032. 

{  106  (Ky.)  Under  an  ordinance  expreaely 
applying  to  any  person  who  conducts  a  salooo, 
and  providing  for  revocation  of  license  upon 
violation  of  law,  an  owner's  license  may  be  re- 
voked by  reason  tA  the  conviction  of  ni>  bar- 
^^r  or  agent— Ganldy  v.  Dn^  106  S.  W. 

1 109  Crtt.<3T-Ai9.)  Const,  art  6.  I  8,  as 
amended  In  1801*  pving  district  coorts.  ''aodi 
other  Jurisdiction  *  •  ♦  aa  may  be  provid- 
ed by  law,"  authorises  Rev.  Civ.  St  IfiU,  art 
7443,  empowering  one  aggrieved  by  action  of  the 
comptroller  in  annulling  a 'retail  lii^nor  license 
to  bring  suit  against  him  in  the  district  court  to 
reinstate  it— Cane  v.  Hewgley,  166  S.  W.  OIL 

Though  Rev.  Civ.  St  1011.  art  7443.  an- 
thorixing  suit  in  the  district  court  to  reinstate 
a  retail  liqnor  license  annulled  by  the  comp- 
troller, does  not  expressly  provide  for  appeal, 
there  is  a  right  thereto  ondv  article  2078,  au- 
thorising appeal  to  the  Court  of  Civil  Appeals 
txom  every  final  judgment  of  the  dtotrict  court 
In  civil  cases.— Id. 

The  statute  not  Indicating  it  bearing  of  snlt 
nnder  Rev.  Civ.  St  1911,  art  7443.  to  rein- 
state a  retail  liquor  license  annullra  by  the 
comptroller,  is  not  required  to  l>e  heard  solely 
on  tne  deposititms  taken  under  antbiuity  of  the 
proceedings  for  the  annuUment — Id. 

TI.  OFFEKBES. 

S 132  (Ky.)  In  the  constnictioo  of  Acts 
1012,  c.  146,  I  1,  prohibiting  tbe  purchase  or 
procuring  of  intoxicating  liquors  for  <me  livii^ 
in  local  option  territorj;,  held  that  section  3, 
excepting  common  carriers  delivering  certain 
quantities  in  good  faith  to  licensed  druggists 
and  physicians,  not  l>eing  germane  to  section  1. 
could  not  be  resorted  to  in  aid  of  its  construc- 
tioQ.— Calhoun  v.  CommoDweaith,  156  8.  W. 
1077. 
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1 146  (Kf.)  Acta  1912,  c  146,  entided  an  set 
makiDg  it  nnlawful  "to  purchase,  procare  or 
deliver"  intoxicating  liquor  in  local  option  ter- 
rltonr,  but  merely  declaring  it  unlawfal  "to 
parchaae  or  procure"  it  for  another,  la  not  con- 
travened one  having  in  poasession  the  Ugnor 
«f  another  deliverincit  to  blm.— Mftrtln  t.  Com- 
monwealth, 1B6  S.  W.  870. 

1  147  (Kj.)  Acta  1012.  c  146,  |  1,  only  pro- 
Ubiting  the  parchaae  or  procurement  of  intoxl- 
catlngiiguor,  ae  the  agent  of  the  buyer,  in  lo- 
<;a1  option  territory,  where  defendant  purchaaed 
liquor  In  licensed  territory  for  the  accommoda- 
tion of  a  citizen  of  local  option  territory  and  de- 
livered it  to  him  there  for  his  own  personal  nee, 
he  was  not  guilty  of  any  offense.— Calhoan  v. 
Commonwealth,  156  S.  W.  1077. 

S  147  (Mo.App.)  Where  accused  sold  a  case 
of  beer  in  a  county  in  which  local  option  had 
been  adopted  and  received  the  price  therefor, 
bnt  had  the  order  lUled  b/  a  dealer  in  another 
«ounty.  there  was  a  sale  in  vitdation  of  the  lo- 
cal option  law.— State  t.  Palmer.  1S6  S.  W,  47. 

1 148  (Ky.)  Where  accused  keeping  for  sale 
Intoxicating  liquor  in  a  local  option  county 
Agreed  with  a  buyer  there  to  sell  him  a  specified 
amount  for  a  specified  price,  the  mere  fact  that 
the  actual  delivery  waa  made  In  another  countr 
was  no  defense.— Doff  T.  Commonwealth,  166  S. 
W.  149. 

Vm.  COEUHZMA^  PBOSEOimONS. 

1205  (Tex.Cr.App.)  An  indictment  charging 
A  violation  of  the  local  option  law  which  alleges 
that  the  local  option  election  was  held  on  June 
6,  1903,  and  that  on  August  17.  1912,  accused 
made  a  sale  of  liquor,  spows  that  tbo  connty 
<>ourt  has  Jarisdiction  of  the  offense.— Jones  v. 
State,  156  S.  W.  1191. 

i  226  (Tex.Cr.App.)  In  a  prosecution  for 
keeping  a  house  wnere  liquors  are  sold,  it  is 
not  error  to  prove  that  the  general  repntati<A 
of  the  house  was  bad.— Pace  v.  State,  166  8. 
W.  1192. 

J 238  (Ky.)  Where  accused,  beeping  for  sale 
isky  in  a  local  option  county,  agreed  there  to 
Mil  a  specified  quantity^  and  put  it  into  jugs, 
and  took  it  into  an  adjoining  county,  and  de- 
livered it  to  the  buyer,  who  then  paid  the  price, 
it  was  a-  question  for  the  jury  wnether  the  act 
•of  accufl«d  was  a  trick  or  pretense  within  Ky. 
St.  I  2670.— Ihtff  V.  Commonwealth,  166  8.  W. 
ISO. 

{239  (Tex.Cr.App.)  In  a  prosecution  for 
wrongful  sale  of  liquor  as  a  retail  malt  dealer, 
An  instruction  that  the  jury  must  believe  beyond 
a  reasonable  doubt  that  accused  made  the  two 
specific  sales  alleged,  and  that  one  sale  woold 
not  constitute  bim  a  retail  malt  dealer,  was 
sufficient.— Ausbrook  v.  State,  166  S.  W.  1177. 

{239  (Tex.Cr.App.)  Where,  on  a  trial  for 
■selling  beer  in  prohibition  territory,  witnesses 
testified  that  the  beer  would  not  intoxicate,  the 
court  must  charge  that  unless  the  jury  found 
that  the  beer  waa  intoxicating,  or  if  they  had  a 
reasonable  doubt  of  the  fact,  they  must  acquit 
«ccused.--Jones  v.  State,  166  S.  W.  1101. 

INVESTMENT. 

^  Guardtan  and  Ward,  i  68. 

INVITED  ERROR. 

■8«e  Appeal  and  Error,  {  882. 

IRON-SAFE  CUUSE. 

fiee  Insuranoe,  ||  378,  664. 

JOINDER. 

See  Action,  {  60;   Parties,  |{  20,  29. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 


JOURNALS. 

See  Sfatutfls.  {  286. 

JUDGES. 

See  Jnstleea  <tf  the  Peace. 

JUDGMENT. 

See  Appeal  and  Error;   Bankruptcy,  i  805; 
Cancellation  of  Instruments,  {  59 ;  Equity, 

^427;  Evidence,  |{  832,  886;  Execution; 
urtiand  and  Wife,  I  239;  Insane  Persons, 
{  29;  Justices  of  the  Peace,  {  122:  Parti- 
tion, |{  36,  95;  Private  Boads,  |  2;  Tax- 
ation, II  642,  805. 

I.  HATOTIE  Aim  ESBEITTZAIJI  IH 
GEHEBAI.. 

1 17  (Ky.)  As  Civ.  Code  Prac  I  419,  provides 
that  no  personal  judgment  shall  be  rendered 
against  a  defendant  constructively  served— 
service  upon  a  nonresident  in  accoraance  with 
section  56,  providing  for  the  delivery  of  a  peti- 
tion with  the  summons  annexed,  and  a  warning 
Older,  will  not  support  a  personal  Judgment 
for  damages  for  personal  iniuriee.— I^gerwahl 
T.  White.  166  S.  W.  1079. 

1 17  (Tex.Giv.App.)  Where  one  was  served 
with  citation  and  certified  copy  of  the  petition, 
bnt  was  not  made  a  party  nor  required  to  an- 
swer tiie  petition,  and  was  not  served  with  cita- 
tion on  a  cross-action,  the  court  did  not  obtain 
jurisdiction  over  him,  and  a  judgment  against 
him  was  erroneooi.— riaher  Audnscm,  166  S. 
W.  339. 

ZV.  BT  DEFAin.T. 

(B)  OpCBlBV  or  Settinv  Aside  DefMlt. 

I  143  (Ark.)  On  complaint  under  Kirby's  Dig. 
I  4431,  for  vacation  ol  a  judgment  for  unavoid- 
able casualty  preventing  a  party  from  appear^ 
lag  or  defending,  held,  under  the  facts,  not  error 
to  refase  relief  on  account  of  the  death  of  nlain- 
tiff's  trustee  and  attorney. — Brfnkley  t.  Wales 
Riggs  Plantations,  166  S.  W.  185. 

I  143  (Mo.App.)  To  justify  the  vacation  of 
a  dehiuit  judgment  in  the  discretion  of  the 
court,  defendant  must  show  that  he  had  a 

food  reason  for  the  default.— Citizens'  Bank  of 
'omona  v.  Martin,  166  8.  W.  488. 
Courts  are  very  lenient  in  granting  a  motion 
to  open  a  default  where  it  was  the  result  of 
illness.— Id. 

I  145  {Ho.App.)  To  justify  the  vacation  of  a 
default  judgment  in  the  discretion  of  the  court, 
defendant  mast  show  that  he  had  a  meritorioas 
defense. — Citizeiu'  Bank  of  Pomona  t.  Martin, 
156  S.  W.  488. 

In  a  suit  on  certain  notes  payable  absolutely, 
an  aUegation  that  plaintitfs  breached  a  contract 
to  continue  the  loan  for  a  specified  period  and 
to  make  further  advances  held  not  to  show  a 
meritorious  defense  sulficfent  to  justify  vaca- 
tion of  a  default  Jndgmait— Id. 

TI.  ON  TRIAI.  OF  IM1TE8. 

(A)  BvmdUloB,  Form,  au4  Kaawlaltoe  tm 

OenerBl. 

I  199  (Ky.)  In  an  action  on  a  fire  Insurance 
policy,  where  there  was  neither  allegation  nor 
proof  of  loss,  and  defendant  moved  for  a  per* 
emptory  instruction  which  was  denied,  it  waa 
not  entitled  to  a  judgment  notwithstanding  a 
verdict  for  plaintiff,  but  only  to  a  new  trial  for 
the  error  In  refusing  the  instruction.— Connecti- 
cut Fire  Ins.  Co.  v.  Moore,  156  S.  W.  867. 

I  199  O^CSv-App.)  The  district  court  does 
not  have  power  to  render  judgment  non  obstante 
veredicto.— ToUn     MeComb.  166  S.  W.  2S7. 

(C)  Conforaltr  to  ProeeiB,  Plendlnara, 
Proofs,  and  Tevdlct  or  Plndlnva. 

{ 251  fMo.App.)  Though  a  court  of  general 
jurisdiction  acquires  complete  jurisdiction  of 
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the  parties  and  sabject-matter  of  the  action,  it 
cannot  render  a  judgment  conferring  a  right  or 
remedy  upon  one  of  the  vartiea,  which  is  be- 
yond the  scope  of  the  iBsuea. — Thomas  t.  Gann, 
156  S.  W.  74. 

Id  an  action  to  cancel  a  note  and  deed  of 
trnst,  where  the  parties  agreed  that  the  amount 
of  the  note  ahomd  be  deposited  with  the  clerk 
and  stand  in  Uea  thereof,  a  judgmmt  for  de- 
fendants, directing  the  cleifc  to  turn  over  the 
money  to  them,  was  within  the  scope  of  the 
pleadings.— Id. 

IX.  OPENIirO  OH  VACATING. 

S  378  (Tez.CiT.App.)  A  party  to  a  judgment 
is  charged  by  law  with  notice  thereof,  and  hence 
the  existence  of  a  former  judgment  between  the 
parties  cannot  be  said  to  be  a  newly  discoTered 
tact  warranting  the  vacation  of  the  judgment.— 
Beo  G.  Jones  &  Co.  v.  Oammel-Statesman  Pub. 
Co.,  1S6  S.  W.  S17. 

XI.  COXJLATEBAI.  ATTACK. 

(A)  Jiidv>B«Bts  ImprachKble  Col1n(«mllT. 
}475  0^o.App.)  Though  probate  courts  are 

courts  of  inferior  and  limited  ^DrisdicUon,  their 
judgments  upon  matters  within  tbrir  jurisdic- 
tion are  entitled  to  the  same  weight  as  thine 
of  any  other  court  of  record,  and  are  conclunve 
in  all  collateral  proceedings.— Nelson  t.  Troll, 
1B6  S.  W.  16. 

Xn.  OOirSTHVOTION  AND  OPERA- 
TION IN  OENERAI.. 

1927  CrexClT.App.)  A  judgment,  in  an  ac- 
tion on  a  note,  secured  by  a  chattel  mortgage, 
end  to  foreclose  the  mortgage,  rendered  for 
plarntiff  for  the  amount  of  the  note,  inyolved 
a  specific  finding  that  the  note  secured  was  for 
a  valid  indebtedness  and  that  no  fraud  was 
proved  as  to  the  indebtedness.- Hudson  v.  Chil- 
dree,  156  S.  W.  1154. 

1 53 1  (TexCiv.App.)  AssessmeDt  of  costs  by 
the  court  against  "said  defendant,"  previoosly 
described  as  "Comptroller  of  Public  Acconnte 
of  the  State,"  evidences  an  intention  to  assess 
them  against  the  officer,  and  not  the  Individual. 
—Lane  v.  Hewgley,  156  S.  W.  911. 

Xm.  MEBGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  JadsaseBta  Operative  m  B». 

1565  (Mo.App.)  A  judgment  of  dismissal 
"without  prejudice"  Is  no  bar  to  a  subsequent 
suit  on  tne  same  cause  of  action. — Sursa  v. 
Cash,  158  S.  W.  779. 

(B)  Ca.a*es  o<  Aetlon  and  Defenses  Merg- 

ed, Barred,  or  Conclnded. 

i  590  (Tex.CiT.App.)  A  judgment  in  an  action 
on  a  contract,  rendered  after  the  court  had 
excluded  the  parts  of  the  petition  which  stated 
another  cause  of  action,  is  not  a  bar  to  an 
action  on  the  latter  cauae  of  action. — Peacock 
V.  Coitrane,  166  S.  W.  1087. 

(C>  Persaas  Who  may  Talc*  A^vanta—  at 
the  Bar. 

$630  (Ky.)  That  a  plaintiff  sues  one  of  sev- 
eral wrongdoers  separately  does  not  estop  him 
from  subsequently  recovering  against  the  oth- 
ers so  long  as  his  claim  has  not  been  satisfied. — 
Renfrew  v.  Condor,  1S6  S.  W.  385. 

XIT.  COHCI.U8ITENES8  OF  ABJ17SI* 
CATION. 

(A)  Jndvsaeata  CaaalaalTa  la  Ctoaeral. 

%  660  (Ky.)  A  party  to  a  judirment  who  :^er- 
fected  no  appeal   therefrom  within  the  time 

{trescribed  by  law  is  concluded  thereby,  regard- 
ess  of  error.— Pierce  v.  Marrs,  166  S.  W.  404. 

(B)  Persona  Coneladed. 

S683  (Tex.Civ.App.)  Where  plaintiff  in  a 
personal  injury  action  assigned  a  one-third 


interest  in  his  cause  of  action  to  his  attorneys, 
and  the  attorneys  refused  to  join  as  parties 
plaintiff,  insisting  that  tbey  were  nnnecessaiy, 
the  judgment  in  the  suit  by  plaintiff  alone  is 
binding  upon  them. — Hugbes-Buie  Co.  t.  Uen- 
doza,  156  S.  W.  828. 

(O)  Mattera  CoaelaAod. 

i  743  (Tex.Civ.Ap^.)  A  judgment  in  a  suit  to 
remove  a  cloud  against  the  executor  and  heirs 
of  B.  did  not  affect  parties  who  had  acquired 
B.'s  title  prior  to  tiie  institution  at  such  soiL — 
Wagner  v.  GMsdman,  156  &  W.  B2A. 

<D)  JwdnsoHta  In  Parltonlar  OlaaaM  at 
Aetlona  and  Proeeedln— . 

I  751  Crez.Cr.App.)  The  fkct  that  an  indict- 
ment for  burglary  alleged  possession  in  one 
person  and  that  an  indictment  for  theft  growing 
out  of  the  same  transaction  alleged  possession 
In  another  person  would  not  necessarily  present 
a  variance^McDonald  v.  State.  156  S.  W.  300. 

XV.  UEN. 

S  753  (Tex.Civ.App.)  While  statutes  fixing 
Judgment  lietu  on  real  property  must  be  con- 
strued strictly,  they  must  be  given  the  full 
meaning  that  the  language  employed  reasonably 
imports,  and  it  is  sufficient  if  they  are  substan- 
tially complied  with. — Kingman  Texas  Imple- 
ment Co.  V.  Borders,  156  S.  W.  614. 

1768  (Tex.Civ.App.)  An  abstract  of  a  judg- 
ment is  sufficient  if  it  can  be  rendered  certain 
by  the  construction  of  its  own  terms  and  with- 
in its  terms  supplies  the  information  required 
by  law  without  looking  elsewhere.— Kingman 
Texas  Implement  Co.  t.  Borders,  156  S,  W. 
614. 

An  abstract  of  a  judgment  which  shows  the 
amount  and  date  of  the  original  judgment,  rate 
of  interest,  the  amount  of  costs,  and  the  credits, 
if  any.  is  sufficient  without  expressly  stating 
the  balance  then  due.— Id. 

Abstract  of  judgment,  showing  that  $475  was 
realized  from  a  sale,  held  not  insufficient  be- 
cause it  stated  that  $38  was  applied  to  the 
costs  of  the  sale  and  suit  and  $4i3  applied  oa 
the  judgment ;  the  "$473*'  clearly  beins  a  dvt- 
ical  error  for  "$437."— Id, 


XIX.  SUSPENSION.  ENFORCEMEIIT, 
AND  REVIVAX. 

1 853  <Tex.Cnv.App.)  Under  Kev.  St.  1895. 
arts.  2336,  2S36,  and  3290,  the  issuance  of  an 
execution  for  the  sale  of  attached  property  to 
a  county  other  than  that  in  which  the  judgmoit 
was  rendered,  prevented  the  judgment  becoming 
dormant,  vrithout  the  issuance  of  an  execatioa 
to  the  county  in  which  judgment  was  rendered. 
—Kingman  Texas  Implement  Co.  T.  Bordns, 
156  S.  W.  614. 

XXn.  PI.EADINO  AND  EVIDENCE  OF 
JUDGMENT  AS  ESTOPPEL  OR 
DEFENSE. 

1949  (Tex.CiT.App.)  Where  plaintiff,  suing 
on  a  contract,  pleaded  t^at  the  contract  was 
distinct  from  the  contract  litigated  In  a  prior 
suit,  the  plea  of  res  judicata  on  the  ground  that 
the  tax»  of  the  pleadings  showed  that  the  mat- 
ters in  controversy  had  been  or  should  have 
been  litigated  in  the  prior  cause  will  be  over- 
ruled.—Peacock  V.  Coitrane,  156  S.  W.  1067. 


See  Criminal  Iaw,  i  804; 
48.  . 


JUDICIAL  NOTICE. 

Evidence  M 

JUDICIAL  SALES. 

See  Appeal  and  Error,  i  870;  Attachment, 
£  200;  Bankruptcy,  {  219;  Dower,  |  46; 
Estoppel,  1  68;  E^MCuton  and  Administra- 
tors, If  m~343,  379;  Jodgment,  i  853; 
Taxation.  U  632-642. 
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JUNK  DEALERS. 

See  Statutes,  |  78;  Trade-Marks  and  Trade- 
.  Names,  |  41. 

JURISDICTION. 


GnardlsD  and  Ward.  |  8:  Insane  Persons, 
81  26,  70 ;  Judgment,  »  17,  251,  475:  Jus- 
tices of  the  Peace.  §  160 ;  Taxation,  H  630, 
639:   Venue.  H  22,  32. 

JURY. 

See  Criminal  Law,  i|  850-868,  966. 

OKABOE,  km  OOMPEH- 
8ATIOK. 

I  98  (Tex,Cr.App.)  The  provision  of  the  Code 
requiring  that  a  venire  should  be  drawn  from 
a  wheel  applies  only  to  counties  containing  a 
city  of  more  than  20.000  population.— Asbeck 
V.  State,  156  S.  W.  925. 

V.  OOMPETEirOT- OF  JITBOBS.  OHAI^ 
LENGE8  AND  OBJEOTIONB. 

I  103  (Tenn.)  Court  held  to  have  erred  in 
holding  competent  a  Juror  who  had  formed  an 
opinion,  which  he  still  held,  bat  which  he  said 
he  could  lay  aside,  if  there  was  proof  to  remove 
it— Mahon  v.  State,  166  S.  W.  458. 

Court  held  to  have  erred  in  holding  competent 
a  juror  who  bad  formed  an  opinion,  which  it 
would  take  proof  to  remove,  but  which  he  stat- 
ed would  have  so  weight  with  him,  if  the  proof 
were  sufficient— Id. 

I  1 10  (Tex.Cr.App.)  Where  accused,  tried  at 
one  term,  accepted,  without  objection,  the  Jury 
selected  at  a  prior  term,  be  could  not  after  trial 
complain  of  the  time  of  the  selection  of  the  ju- 
ry.-Kinoh  v.  State,  156  S.  W.  649. 

1 116  (Tez.Cr.App.)  In  a  prosecution  for  ille- 
gally selling  liquor,  accused's  motion  to  dis- 
charge the  re^^ular  jury  on  the  gnmnd  that  ii 
bad  already  tried  and  convicted  two  other  de- 
fendants in  cases  of  the  same  character  on  the 
testimony  of  the  same  witnessra  who  would  ap- 
pear against  accused  held  properly  refosed.— 
Ausbrobk  t.  State,  156  S.  W.  1177. 

8  118  (Tenn.)  A  challenge  to  the  array  or  mo- 
tion to  quash  the  panel  must  be  in  writing,  and 
specifically  point  out  the  grounds  relied  upon 
for  setting  the  panel  aside.— Mahon  v.  State, 
156  S.  W.  458. 

TX.  HEPAXELIKO   FOB   TBIA£  AlTD 
OATH. 

8  150  (Tenn.)  Designation  of  special  panel  to 
try  accused  by  the  trial  court,  under  an  erro- 
neous belief  that  it  was  his  duty  under  a  late 
statute,  held  not  reversible  error,  where  there 
was  no  objection,  and  he  offered  to  have  the 
panel  selected  by  the  sheriff,  if  counsel  would 
consent- Mahon  v.  State,  156  S.  W.  458- 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  J  1040;  Costs,  i  247; 
Mandamus,  88  10.  187. 

XV.  PBOOBDUBE  IB  CIVIL  OASES. 

8  122  (Mo.App.)  Plaiutitr,  obtaining  a  default 
judgment  before  a  justice  of  the  peace,  which 
was  set  aside  on  defendant's  motion  and  who 
thereafter  eontinned  the  case,  took  a  change  of 
venue  to  another  jnstfce,  and  obtained  3udg< 
ment  before  him,  held  estopped  to  claim  that 
the  order  vacating  the  first  judgment  was  void. 
— Oglebay  v.  Produce  Exchange  Bank,  156  S. 
W.  %7. 


V.  BEVDBW  OF  PBOOEEDIKOS. 
(A)  AppcKl  anA  Error. 

8  159  (Tex.Civ.App.)  Party  owning  three  head 
of  cattle  not  shown  to  be  the  proceeds  of  a 
homestead  nor  to  be  milk  cows  held  not  enti- 
tled to  appeal  from  justice  court  under  Rev. 
Civ.  St  1911,  art  2394,  without  giving  a  cost 
bond.— Hart  v.  WilsoD,  156  S.  W.  520. 

8  159  rrex.Clv.App.)  Where  the  affidavit  of  ap- 
pellant desiring  to  appeal  from  a  justice's  court 
in  forma  pauperis  complied  witii  Rev.  Civ.  St. 
1911,  art  2394,  and  was  signed  by  him  and 
sworn  to  before  the  justice  who  faiied  to  sign 
his  name  to  the  jurat,  the  county  court  should 
permit  the  justice  to  supply  toe  omission. — 
Strickland  v.  Wofford,  156  S.  W.  916. 

8  160  (Mo.App.)  Though  the  statute  providing 
for  appeals  from  justices  of  the  peace  to  the 
circuit  court  does  not  require  that  the  notice 
of  appeal  and  proof  of  service  be  filed  with  the 
trial  court,  the  usaal  and  proper  practice  is  to 
do  so.— Conistock  v.  Tegarden  Packing  Co.,  150 
S.  W.  815. 

The  giving  of  proper  and  timely  notice  of  an 
appeal  from  a  justice's  court,  where  the  ap- 
peal is  not  allowed  on  the  same  day  the  judg- 
ment is  rendered  by  the  justice,  goes  to  the  ju- 
risdiction of  the  circuit  court  to  hear  and  de- 
termine the  case  or  as  authorized  by  Rev.  St 
1909,  8  7584,  to  affirm  the  judgment  or  dismiss 
the  appeal  at  the  option  of  appellee.— Id. 

A  notice  of  ajppeal  from  a  justice's  court 
must  to  give  jurisdiction  to  the  circuit  court 
comply  with  Rev.  St  1909,  8  7582,  prescribing 
the  requisites  of  notice  of  appeal.— Id. 

Where  appellee  does  not  appear  In  the  circuit 
court  generally,  the  circuit  court  must  of  its 
own  motion  affirm  the  judgment  of  the  justice 
of  the  peace  or  dismiss  the  appeal,  in  the  ab- 
sence of  an  affirmative  showing  that  a  proper 
and  timely  notice  of  appeal  baa  been  served. 
—Id. 

Under  the  statute  permitting  the  service  of 
notice  of  appeal  from  a  justice's  court  on  appel- 
lee's attorney,  the  attorney  for  appellee  need  not 
actually  be  present  in  the  justice  s  court  at  the 
time  of  the  rendition  of  the  judgment  to  ren- 
der the  service  on  him  proper,  but  it  is  suffi- 
cient where  the  facts  show  that  he  was  in  fact 
representing  appellee  In  the  justice's  court.- Id. 

8  174  (Tex.Civ.App.)  Technical  rules  of  plead- 
ing do  not  apply  to  causes  originating  In  and 
appealed  from  the  justice's  court— Chicago,  B. 
I.  &  G.  Ky.  Co.  V.  Scott  156  S.  W.  294. 

1(89  (Mo.App.)  The  filing  of  a  notice,  to 


may  hear  evidence  thereon.— Comstock  v.  Te- 
garden  Packing  Co.,  156  S.  W.  815. 

Where  plaintiff  obtaining  a  judgment  in  Jus- 
tice's court  challeoged  in  the  circuit  court  the 
sufficiency  of  the  notice  of  appeal  and  moved 
to  affirm,  defendant  had  the  burden  of  proving 
that  he  gave  and  served  a  notice  of  appeal  con- 
taining the  essential  elements  of  a  proper  no- 
tice 01  appeal. — Id. 

Where  plaintiff,  obtaining  a  judgment  in  jus- 
tice's court  and  challenging  in  the  circuit  court 
the  sufficiency  of  the  notice  of  appeal,  moved 
to  affirm,  but  did  not  object  to  evidence  that 
some  kind  of  a  notice  of  appeal  was  served,  he 
did  not  thereby  waive  the  right  to  insist  oa  de- 
fendant's proving  that  a  proper  notice  of  iqipsal 
was  ■erred. — Id. 

KIDNAPPING. 

See  Criminal  Law. 

8  5  (Tex.Gr.App.)  In  a  proeecntloii  for  kid- 
napping, the  fact  tliat  defendant  delivered  the 
person  arrested  to  soldiers,  who  placed  him  in 
Jail,  was  admissible.— Nanea  v.  State,  166  8. 

W.  933. 

Evidence  that  a  witness  saw  defendant  when 
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they  had  the  person  arreated  In  charge,  taking 
him  acroaa  the  river,  waa  admiidbl&  thongh 
Titneas  did  not  see  the  actnal  capture.— Id. 

KNOWLEDGE. 

See  Adverse  Possession,  SB  31.  Banhmpt- 
cj,  }  186;  Estoppel,  i  52:  Malicious  Prose- 
cution, I  27:  Sednction.  f  40;  Vendor  and 
Purchaser,  f  265. 

LACHES. 

See  Ejectment,  i  S9;  Injunction,  i  US;  Ven- 
dor and  Pun^aaer.  |  278. 

LANDLORD  AND  TENANT. 

See  Animals.  {  102 : 


and  Minerals,  I  79:  Monicipu  Gorporationa, 
1  292;  Specific  Performance,  H  16^  22; 
Trespaaa  to  Tr;  Title,  {  6. 

I.  CREATION  AND  EXIBTENOB  OF 
THE  BEItATION. 

I S  (Ark.)  Whether  an  agreement  to  cultivate 
land  on  shares  creates  the  relation  of  landlord 
and  tenant  is  a  question  of  intention,  to  be  de- 
termined from  the  Whole  contract,  if  in  writ- 
ing, or  from  the  language  and  acts  of  the  par- 
ties, if  the  contract  is  oral. — Johnson  t.  Man- 
tooth,  156  S.  W.  448. 


XZ.  LBABEB  AND  AGRESXElfTS  IN 
GENERAI.. 

(A)  B«««lalt«s  m»a  TalMltr* 

1 27  (MaApp.)  Where  It  Was  intended  to  ex- 
ecute an  ftbsolate  lease.  It  was  not  executed  un- 
der a  mistake,  although  the  lessee  intended  to 
exercise  only  certain  privileges,  and  the  lessors 
believed  that  the  lessee  would  not  otherwiae  in- 
terfere with  tlia  leasora'  use  of  the  land.— Lemp 
Hunting  &  FlaUng  Club  T.  Hackmann,  166  8. 
W.  79ir 

Vn.  PBEMIBEB,  ANP  ENJOTMBNT 
AND  USE  THESEOF. 

(A)  DMerl*tl«w,  fllxtCBt*  mm*  Cradltlon. 

I  124  (Tenn.)  At  common  law  a  landlord  is 
under  no  obligation  to  furnish  water  to  his  ten- 
ant; nor  ia  a  tenant  bound  to  pay  water  rent, 
in  the  absence  of  a^eement— Fanner  t.  City 
of  Nashville,  156  sTw.  189. 

(Bl  lMjHl«a  fv«K  Ditmver«u  mm  DaCeetlv* 

1170  Crex.Oiv.App.)  To  make  the  landlord 
liable  for  the  maintenance  of  a  noisance  on  the 
premises,  it  must  necessarily  result  from  the  or- 
dinary use  of  the  premises  by  the  tenant,  or  for 
the  purpose  for  which  they  were  let;  and  the 
landlord  is  not  responsible  for  a  nuisance  caus- 
ed by  the  negligent  use  of  the  premises  by  the 
tenant— Kennedy  v,  Garrard,  166  S.  W.  670. 

Vm.  BENT  AND  ADVANCES. 

(A)  RIvhtS  KBd  LlKbllltlea. 

I  182  (Tez.Oiv.App.)  Where  a  lessee  of  a  the- 
ater installed  fixtures  and  began  givii^  sbowb 
t>efore  the  building  was  completed,  be  was  liable 
for  rent— McConnell  ft  Merchant  t.  Brick-Phil- 
lips Co.,  166  S.  w.  Has. 

(O)  Lien. 

i  246  CI'ez-Civ.App.)  Where  a  lessee  of  a  the- 
ater installed  fixtures  and  began  giving  shows 
before  the  building  was  completed,  be  was  liable 
for  rent,  and  defendant's  lessors  were  not  liable 
for  conversion  of  the  fixtures  on  their  refusal 
to  deliver  the  same  to  plaintiff  from  whom  they 
fasd  been  purchased  on  credit  on  the  lessee's  fail- 
ure to  comply  with  the  lease.— McConuell  & 
Merchant     Brick-Phillips  Co.,  166  S.  W.  IISS. 


URCENY. 

See  Criminal  r«w,  %%  971,  413.  741,  763,  764, 
770.  772,  792,  816:  Indictment  and  Infonnn- 
tion.  U  70,  126, 190;  Jodgment,  I  761;  Wi^ 
nesses,  |  345. 

I.  OFFENSES  AND  BESPONSIBXIJTT 
T  H  KREFOlt. 

}3  (Mo.App.)  One  who.  In  good  faith,  nnder 
or  of  rigbtful  claim,  takes  the  property  of 
another  and  converts  it  to  bis  own  use,  ia  not 
guilty  of  larceny  but  is  subject  to  civil  UiUiilltr 
OBly.-Callaban  t.  Kelso,  ISB  S.  W.  716. 

n.  FEOSBOVTION  AND  FONISK- 


(A)  Indfetmeat  «m4  ImtormuMowt. 

I  30  (Mo.App.)  An  information  charging  that, 
defendant  on  a  certain  day  and  in  a  certain 
place  unlawfully  and  willfully  stole,  took,  and 
carried  away  <^  the  money  and  property  of  a 
person  named  fl.08  of  the  lawful  money  of 
the  United  States  of  the  value  of  $1.08  was 
sufficient— State  v.  Miles,  156  S.  W.  758. 

S  32  (Tex.Cr.App.)  A  railroad  yardmaster 
having  the  care  and  cootml  ot  freight  at  a  cer- 
tain point  bad  the  legal  possession  of  goo^ 
in  can  there.— McDoniDd  v.  State,  166  Si  W. 
209. 

1 32  (Tex.Cr.App.)  Where  the  owner  of  cattle 

J laced  them  In  the  pasture  of  one  J-  who  nnder 
:ev.  Civ.  St.  1911,  S  6004,  had  a  lien  thereon 
for  pasturage,  J.  was  the  special  owner  as 
against  the  real  owner,  and  an  indictment  for 
their  theft  should  have  alibied  ownership  in 
J.  or  real  ownership  in  the  owner  and  special 
ownersUn  in  J.— McKnlght  T.  SutSL  166  S.  W. 
1188. 

(B)  BvldeBM. 

{  43  (Tex.Cr.App.)  On  a  trial  for  the  larceny 
of  horses  delivered  to  prosecutor  by  accused  as 
a  pledge,  evidence  of  the  formation  of  partner- 
ship by  the  parties  and  of  representations  made 
by  accused  at  that  time  held  admissible. — Haley 
V.  State,  156  S.  W.  637. 

8  50  (Tex.Cr.App.)  Where  the  state  depended 
on  circumstantial  evidence  to  estaUIsh  a  lar- 
ceny of  cotton,  the  fact  that  tracks  leading  to 
the  door  where  the  cotton  was  found  had  been 
rubbed  out  by  the  foot  could  be  proved.— Wilson 
V.  State,  156  S.  W.  204. 

On  a  trial  for  theft  of  cotton,  the  testimony 
of  a  witness  that  he  had  seen  mule  tracks  and 
that  accused  owned  mules  was  admismble. — Id. 

1 55  rTex.Cr.App.)  Evidence  held  to  justify  a 
convictl<m  for  larceny.— Wilsmi  v.  Stat^  156 
S.  W.  204. 

1 55  (Tex.Cr.App.)  Evidence  on  a  trial  for 
theft  from  the  person  Aeld  sufficient  to  sustain 
a  conviction.— Jf^mson  v.  State,  156  S.  W.  IISL 

160  fTex.Gr.App.)  In  a  prosecution  for  lar- 
ceny ot  Ice  from  a  railroad  company,  evidence 
he!d  to  show  that  the  general  foreman  of  the 
mechanical  department  of  the  railroad  com- 
pany had  a  sufficient  special  ownership  in  the 
property  stolen.- Sdmeider  v.  State.  156  S.  W. 
944. 

162  (Tex.Cr.App.)  Where  there  Is  positive, 
affirmative  testimony  to  be  tiad  as  to  the  want 
of  consent  to  the  theft  from  ttte  person,  that 
fact  cannot  be  shown  tqr  <drcainstaiinal  evidence. 
—Lynch  v  State,  156  S.  W.  1182. 

(O)  Trial  mmA  B«vf«w. 

1 75  (Tex.Cr.App.)  In  a  prosecution  ttsr 
theft  of  cattle,  where  it  appeared  that  defend- 
ants were  both  acting  as  hired  hands  for  the 
owner  of  the  herd  into  which  the  stolen  cattle 
had  gotten  and  had  no  interest  in  the  catde 
themselves,  the  jury  should  have  been  appropri- 
ately instructpd  as  to  its  twariug  on  thdr  pos- 
sessloD.— McKnight  T.  State,  156  a  W.  US& 
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UST  CLEAR  CHANCE. 

Sm  Waters  mod  Water  Coorses,  |  208. 

LAW  OF  THE  CASE. 

See  Appeal  and  Brror,  »  1097,  119B. 

LEADING  QUESTIONS. 

See  WitneBBei,  {|  275,  282. 

LEASE. 

See  Landlord  and  Tenant 

LETTERS. 

See  BMdence,  i  18& 

LICENSES. 

See  Adverse  Poe8eBrion,J  60;  Constitutional 
Law,  I  277 :  Frauds,  Statute  of.  S  120 ;  In- 
toxicating LiODonL  II 16,  10.  60-lW;  ScbooU 

*  and  School  iHatricta,  1  131;   States.  {  104. 

I.  FOR  OCCUPATIONS  AUB  PIUTt- 
Ii£QEB. 

1 6  (Ky.)  Oonat  S  181,  proTlding  that  tbe 
General  Assembly  maj  authorize  municipal  cor- 
porations to  impose  license  taxes  on  trades,  oc- 
cupations, and  professiODS,  is  broad  enough  to 
include  auy  busincsB  or  branch  of  business  that 
any  person  may  carry  on  in  a  city. — Weyman 
V.  City  of  Newport,  156  S.  W.  109. 

1 7  (Ky.)  Const.  S  171,  providing  ttiat  taxes 
shall  be  uniform  upon  all  property  subject  to 
taxation,  is  not  apiuicable  to  license  taxes  of  a 
manicipality  under  tbe  authority  of  section  181 
In  tbe  sense  tliat  all  trades  and  occupations 
must  be  taxed.— Wejrman  v.  City  of  Newport, 
156  S.  W.  109. 

While  license  taxes  imposed  by  a  muDicipality 
must  be  uniform  upon  tbe  class  singled  out  for 
taxation,  the  municipality  ma^  classify  tbe  oc- 
CQpationi  taxed,  if  the  classification  is  made 
upon  a  natural  and  reasonable  basis.— Id. 

A  municipal  ordinance  imposing  a  license  tax 
upon  each  and  eveir  person  engaged  in  tbe  buai- 
nes.^  of  vendiqg  milk  when  carried  on  with  a 
wagon  and  when  carried  on  in  a  depot  is  not 
invalid  in  taxing  some  vendor*  of  milk  or  in 
exemptiifg  others,  for  tbe  word  "depot"  muHt 
be  constnied  as  any  place  where  milk  Is  sold, 
whether  it  be  sold  exoluaively  or  in  connection 
with  other  articles  of  food. — Id. 

While  a  municipal  ordinance  fmiKwing  a  li- 
cense tax  is  invalid  where  It  is  intenttonally  en- 
forced so  as  to  discriminate  against  some  of  the 
persons  engaged  in  the  business  taxed,  yet  aucb 
a  tax  will  not  be  held  invalid  where  merely 
through  the  nonfeasance  of  the  municipal  of- 
ficers some  of  the  persons  enga^  in  the  busi- 
neaa  taxed  were  not  asaesaed.— Id. 

n.  nr  bbspbot  of  rsaxi  pbop- 

SBTT. 

1 44  (Tex.Civ.App.)  License  relating  to  real 
property  distinguished  from  an  easement.— Chi- 
cago, R.  I.  &  G.  Ry.  Oo.  V.  Johnson,  156  S.  W. 


1 56  (Tex.CW.App.)  A  mere  license  or  per- 
mission relating  to  real  projierty  ia  revoked  by 
^e  death  of  the  licensor. — Qiicago,  R,  I.  &  Gf. 
By.  Co.  V.  Johnson,  156  S.  W.  253. 

!i62  (Tex.Civ.App.)  A  mere  license  or  per- 
ssioB  relating  to  real  property  ia  revoked  by 
a  conveyanoa  by  either  Ucensw  or  licensee.— 
^(Mj^  B.  L  &  O.  By.  Go.  T.  Johnam,  1S6  & 

LIENS. 

See  Appeal  and  Btrror.  |  80:  Attorney  and 
Client.  I  182;  Oovenanta,  H  42,  96;  Em- 
inent Domain,  |  310;  (Samfshment,  |  114; 


Judgment,  S|  75S,  768 ;  Landlord  and  Ten- 
ant, I  246;  Mechanics'  Liens;  Railroads.  { 
168:  Taxation,  |  639;  Trover  and  Con- 
T«aiag^  40;  Voidor  and  Parcbawr,  H  266- 

LIFE  ESTATES. 

See  WiUa,  f  614. 

LIFE  INSURANCE. 

See  Insuraoce. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poaaeesion;  Eqaity,  JL427;  Ex- 
ecutors and  Admtnistratora,_J  281;  Insur- 
ance, {  812;  Mortgages,  {  372;  Taxation,  { 
805. 

I.  8TATUTBS  OF  UMITATZOIT. 

(B)  UMltstloMa  A»»I1«»M0  tm  Partlaalwr 

AetlAaa. 

1 32  (Tex.Civ.App.)  In  trespass  to  try  titie 
to  land  occupied  by  a  railroad,  where  the  rail- 
road by  cross-action  sought  condemnation  of  a 
right  of  way.  on  which  issue  ahme  tbe  case  was 
submitted,  the  statute  of  two  or  four  years' 
limitation  did  not  apply  to  the  right  of  the  own- 
er to  compensation  for  damages  to  the  remain- 
der of  the  land.— Chicago.  B.  L  &  G.  Ry.  Co. 
V.  Johnaon,  156  8.  W.2(fSL 

XL  OOMPVTATIOK  OF  PEUOD  OF 
LmiTATIOir. 

(A)  AeeruRl  of  RIvht  of  AetloK  or  De- 
femae. 

147  (TaLav.App.)  Limltationa  begin  to  run 
against  a  bond  pveu  by  an  employe  condition- 
ed on  his  accounting  for  all  moneys  received  by 
him  when  tiie  contract  of  employment  is  termi- 
natpd.— Wharton  v.  Fidelity  Mat.  Life  Ina.  Co. 
of  Philadelphia,  156  S.  W.  539. 

§  53  (Mo.App.)  Where  plaintiff,  who  bad  pre- 
viously contributed  her  wages  to  tbe  support 
of  her  mother,  ceased  to  do  so  in  1800,  and  aft- 
er her  marriage  in  1900  made  her  mother  only 
one  or  two  presents  of  small  amonnts,  all  right 
action  to  recover  her  wages  vaa  barred  by 
a  lai>se  of  more  than  five  years;  tbe  small 
gratuities  to  her  mother  not  tolling  tiie  stat- 
ute of  limits tion.~McQrath  v.  Talty'a  Estate, 
166  S.  W.  826. 

(C)  Pn-Mwml  DlaaMllU**  mm*  Prl-vll«vM. 

1 73  (Ark.)  Where  plaintiff  married  before  the 
death  of  her  mother,  who  held  the  homestead  of 
the  father  as  surviving  widow,  the  statute  of 
limitations  did  not  begin  to  nut  against  plain- 
tiff nntil  discovertnre.— Anders  t.  Boark,  166 
S.  W.  1018. 

(F)  InorMCe,  Hlstftlce.  Traat,  FrKnd.  s»4 
Concealment  of  Cnnse  ot  Action. 

I  102  (Mo.)  Purchaser  from  trustee  with 
knowledge  of  tbe  trust  held  to  be  a  trustee  ex 
maleQdo  in  whose  favor  limitations  did  not 
mn  as  against  the  cestni  que  trust,  and  hence 
upon  her  death  the  remwndermen  could  i«- 
coTer  possesNon  from  those  claiming  under  sndi 
purchaser.- Case  v.  Goodman,  156  S.  W.  608. 

V.  PUASnrG,  EVIPEWCB.  TBXAI^ 
AND  REVTEW. 

I  195  (Ark.)  Where  limitations  are  pleaded  as 
a  defense  to  an  action  to  recover  money  alleg- 
ed to  be  due  upon  a  contract,  the  burden  la  on 

glaintiff  to  show  that  his  action  is  not  barred.— 
lulberhouse  v.  Hawthorne.  156  S.  W.  421. 
1 199  (Tex.Civ.App.)  Whether  an  action  on  a 
bond  conditioned  on  an  employ^  acconntinff  for 
moneys  received  by  him  was  begun  witiiin  fonr 
years  after  tbe  termination  of  the  employment 
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for  the  iuiT.— Whanoo  t.  Viaelity  Hut 
Life  Ins.  Co.  of  Phllftdelpbia,  166  B.  W.  639. 

LIMITATION  OF  LIABILITY. 

See  Carrieri,  i|  154-1S9,  218.  SOT. 

LIQUOR  SELLING. 

See  Intoxicating  Llqnoni. 

LIVERY  STABLE  KEEPERS. 

See  Nniimace,  |  88. 

LIVE  STOCK. 

See  Animals. 

LOCAL  OPTION. 

See  Intoxicating  Llguon,  H  31-^8,  182-280. 

LOGS  AND  LOGGING. 

See  Public  Land%  f  178;  Trespaw  to  Try 

Title.  I  62. 

1 3  <Tex.CiT.App.)  A  deed  to  standing  timber 
construed,  and  held  not  to  give  a  grantee  an 
interest  in  the  land,  so  as  to  entitle  nim  to  re- 
move timber  after  the  period  designated  In  the 
deed.— North  Texas  Lumber  Co.  t.  UcWhorter, 
166  S.  W.  1152. 

LOST  INSTRUMENTS. 

See  Eridence,  H  187,  817. 

823  CFez.Ciy.App.)  In  trefipaaa  to  try  title, 
ere  defendants  relied  on  a  lost  deed,  evidence 
held  to  snstaln  a  findinx  that  no  sach  instm- 
ment  vas  ever  executed.— Bice  t.  Tallafem, 
166  &  W.  242. 

§24  (Tex.Civ.App.)  Where  defendants  based 
their  title  on  a  lost  deed,  producing  neither  the 
original  nor  a  certified  copy,  but  undertaking 
to  show  its  execution  and  contents  as  at  com- 
mon law,  an  affidavit  by  plaintiffs  of  the  for- 
gery of  the  deed  is  of  no  effect,  nnd  !<hould  not  be 
called  to  the  att^tion  of  the  jury  by  the  chaiie. 
— Bioe  T.  Taliaferro,  166  8.  W.  2& 

LUNATICS. 

See  IiMtne  Peraona. 

MAINTENANCE. 

See  Husband  and  Wife,  1  297. 

MALICE. 


See  Assault  and  Battery,  I  49;  BeneAdal  Aa- 
sodationa.  {  20;  Homicide.  H  146,  2S6: 
Malidons  Proncntion.  ||  23,  27. 


MALICIOUS.  PROSECUTION. 

n.  WAHT  OF  PBOBABIX  OAITSB. 

120  (McApp.)  A  probable  cause,  which  will 
rweve  a  prosecutor  from  liaUlity  for  inatitut- 
ing  a  criminal  prosecution,  is  a  belief  in  the 
guilt  of  accused,  based  on  circumstances  suffi- 
ciently strong  to  induce  such  a  belief  in  the 
mind  of  a  reasonable  and  cautious  man. — Cal- 
lahan v.  Kelso,  156  S.  W.  716. 

1 23  (Mo.App.)  Want  of  probable  cause  may 
not  be  inferrw  from  proof  of  malice. — Callahan 
T.  Kdao,  166  8.  W.  flQ. 

m.  MAUCE. 

S  27  (]Vfo.App.)  A  criminal  prosecution  Is  ma- 
licious when  actuated  by  hostile,  angry,  or  vin- 
dictive motives,  or  when  intentionally  Insti- 
tuted and  carried  on  with  knowledge  that  it  is 
without  legal  justification.— Callahan  v.  Kelso, 
156  S.  W.  716. 


AOTIOX8. 

{49  (Ky.)  A  petition,  in  an  action  tiNr  mali- 
cious prosecution,  which  does  not  aXlege  want  of 
probable  cause  is  fatally  defective. — Madden  v. 
Meehan,  156  S.  W.  116. 

156  (M:o.App.)  Plaintilt  SQing  for  maUdons 
prosecution,  must  sliow  affirmntlvdy  not  only 
that  the  prosecution  texminated  in  his  &vor 
but  also  that  it  was  Instituted  by  defendant 
maliciously  and  withoat  protuible  caose.— Cal- 
lahan V.  Kelso,  166  S.  W.  716. 

1 64  (Uo^Alpp.)  In  an  actioi  for  malldona 
proaecutim,  evidence  heM  to  support  a  finding 
that  defendant  instituted  the  criminal  prosecu- 
tion malidously  and  without  probable  caaa&— 
Callahan  v.  Kelso,  166  S.  W.  716. 

1 69  (Mo  Jkpp.)  A  verdict  for  $400  actual  dam- 
ages for  the  malidoua  prosecution  of  plaintiff 
for  petit  larceny  hM  not  to  be  disturbed  as 
enesslve.— Callaban  t.  Kelso,  1S6  3.  W.  116. 

MANDAMUS. 

I.  KATUBE  AJfB  OBOUXDS  UT  OEM- 


tlO  (TeK.Civ.AppJ  Under  IWv.  Civ.  St. 
1,  art  2SSi,  a  justice  of  the  peace  who,  on 
a  contest,  set  aude  a  pauper's  affidavit  in  lieu 
of  a  cost  bond,  could  not  be  compelled  by  man- 
damus to  send  up  the  transcript,  that  uie  ap- 
peal might  be  perfected,  where  the  record  show- 
ed appellant's  ability  to  My  the  costs  of  the 
ap^l^OT^a  part  tbere(£— HaH  t.  Wilson,  156 

It.  SmUSOTS  Alls  FUmPOflBI  OF 
BBUEF. 

(B>  Aota  mmm  PhmbmAImm  mt  P«blle  oa- 
mmA  BoarAs  u«  ilBHlelpalltleB. 

9  68  (Tex.(Mv.App.)  An  officer  cannot  be 
compelled  by  manaamua  to  perform  an  act  un- 
less it  is  MM  that  is  bnperativdy  required  of 
hhn^law  to  pe^dzm.— Hart  v.  ^Amaoo,  106  8. 

m.  JUBUDIOTZOn,  FROOEEDnOfl, 
AlTD  RELIEF. 

i  194  (Tex.Oiv.App.)  A  petition  for  manda- 
mus to  compel  the  issuance  of  an  execution  on 
a  judgment  held  not  subject  to  general  demur- 
rer.—Glover  V.  Albrecht.  156  S.  W.  586. 

i  177  (Mo.App.)  Under  Rev.  St  1909,  §2551. 

ftroviding  that,  if  a  verdict  be  found  for  relator 
n  mandamus,  or  judgment  be  given  for  him  on 
demurrer,  or  for  want  of  a  pleading,  he  shall 
recover  damages  and  costs  as  in  a  civil  action 
for  false  return,  construed  with  sections  2549 
and  2554.  held  that,  where  the  return  was  not 
challenged  as  a  false  return,  but  by  motion  for 
judgment  on  the  petition  and  return  for  insuf- 
ficiency, relator  could  not  recover  damages. — 
Smith  V.  Berryman,  166  8.  W.  40. 

I  187  (Tei.Civ.App.)  On  reversal  of  jodg- 
ment  of  county  court  granting  writ  of  manda- 
mus to  compel  justice  of  the  peace  to  send  op 
transcript  in  order  that  appeal  might  be  per> 
fected.  held,  that  the  mandamus  proceeding; 
an  independent  suit,  would  be  remanded  to  the 
county  court  and  not  to  the  justice  court. — 
Hart  V.  Wilson,  166  S.  W.  520. 

Error  in  granting  writ  of  mandamus  to  com- 
pel justice  of  the  peace  to  send  up  transcript 
although  there  was  no  pleading  or  evidence  as- 
sailing the  action  of  the  jostice  in  setting  aside 
a  pauper's  affidavit  In  lieu  of  a  cost  btmd,  heU 
fundamental  error,  apparent  on  the  CiOs  of  the 
record.— Id. 

§187  (Tez.Civ.App.)  In  reviewing  an  or- 
der  sustaining  a  general  demurrer  to  a  petition 
for  mandamus,  the  court  must  be  governed  hj 
the  allegations  of  the  petltim,  ud  cannot  con- 
sider special  matters  «  detoue  pkndnd  bj  »• 
spondents  in  their  answer.— Glow  t.  Albndrt, 
166  S.  W.  686. 
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MANSLAUGHTER. 

See  Homldde,  t  800. 

MAPS. 

Sea  Evidence,  |  886. 

MARKET  VALUE. 

See  Bridence.  fg  474.  498H,  601. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife;  Umftation 
of  Actiona,  I  78. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error.  ||  882.  1056,  1060, 
1067;  Commerce,  I  58;  ConstitHtlonRl  T^tw, 
II  238.  245:  DamaireB,  i  158:  Kl.-tridtv.  | 
16:  RmbeKslem«ot,  {  44;  Indiiniiiiv.  ^  13; 
lojunctioo,  i  26;  Limitation  uf  Ai.ti<'iis.  H 
47,  109;  Municipal  Corporatinns.  §  "i-'>^4; 
Railroads.  |  275;  Receiving  Stolea  Cooria, 
|^2^ReleaM,  ^13,  17;  Trial.  SS  191,  2y«; 

I.  THE  KELATIOV. 
(O)  TcrmiaatloB  u4  Dlaoharve. 

1 21  Crex.Civ.App.)  Where  a  contract  be- 
tween boUermakers  and  apprentices  and  a  rail- 
road's receiver  provided  acainst  dlscbarge  ex- 
cept for  cause,  tne  receiver  was  not  aathorlzed 
to  discharge  an  emplov6  for  failure  to  execute 
a  release  of  liability  for  injuries  snstained  by 
the  employ^  tbrongh  the  receiver's  alleged  neg- 
ligence.—Freeman  v.  Morrow,  156  S.  W.  284. 

A  contract  lietween  boilermakers  and  appren- 
tices and  a  railroad's  receiver,  prohibiting  dis- 
charge except  for  cause,  held  not  sabject  to 
modification  by  a  coatom  ainUnet  continuing 
the  service  of  an  employ^  having  an  nnadjDsted 
claim  against  the  receiver. — Id. 

S  30  (Ky.)  An  employer  may  not  discharge  an 
employe  for  a  violation  of  unwritten  rules 
adopted  by  the  employer,  of  which  employ^  bad 
no  notice.— Lonlsvflle  &  N.  R.  Co.  T.  Oox.  106 
a  W.  1035. 

1 30  (Mo.App.)  A  master  cannot  discharge 
the  servant  engaged  for  a  stipulated  time  for 
mdeness,  where  he  has  goaded  him  into  despera- 
tion and  has  provoked  him  to  rude  and  dis- 
courteous behavior.— Roes  v.  Grand  Pants  Co., 
156  S.  W.  92. 

141  (Mo.App.)  Where  a  servant  it  wrong- 
fnlly  discharged,  he  may,  fn  an  action  brought 
only  three  months  before  the  end  of  the  term 
for  which  he  was  engaged,  recover  from  the 
master  bis  wages  for  the  whole  contract  period, 
less  the  amount  earned  from  other  sources  no- 
til  the  time  of  trial  and  his  proBpective  earn- 
ings to  the  end  of  the  contract  period.— RoM  T. 
Grand  Panta  Co.,  156  S.  W.  02. 

§  44  (Mo.App.)  In  an  action  by  a  semtot  for 
wrongful  discharge,  an  inatmctfon  held  not  to 
lnq>roperly  charge  that  rudeneu  to  cnstomen 
would  not  warrant  discharce.— Row  v.  Grand 
Panta  Co.,  156  S.  W.  92. 

m.  MASTER'S  XJABHATT  FO&  ZR- 
JUltlBS  TO  SERVANT. 
(A)  Natare  «■<  Sxtent  !■  Qeaeral. 

187  (Tex.Civ.App.)  Employer's  Liability  Act 
1009,  I  1,  applies  to  all  employes  of  railroad 
companies  whether  actually  eniuged  in  operat- 
ing trains  or  not.— Houston  ft  T.  0.  R<.  Oo.  t. 
Bright,  156  S.  W.  304. 

Empioyer'a  Liability  Act  1909,  |  1,  constmed 
to  apply  to  aU  employte  of  railroad  companies 
whether  engaged  in  operating  trains  or  cars 
Of  not  not  held  valid.— Id. 

{89  (Ky.)  Inspection  of  a  car.  If  necessary 
te  enable  a  car  repairer  to  repair  It,  was  as 


much  a  part  of  his  woA  as  the  subsequent 
making  of  the  repairs,  and  the  fact  that  be  w&a 
inspecting  the  car  and  not  actually  repairing 
it  when  injured  would  not  prevent  recovery. 
—Louisville  &  N.  R.  Oo.  T.  Maboney'a  Adm'x, 
166  S.  W.  388. 

(B>  Tools,  Maehiaerr.  Appllaaeea,  aa« 
Plaeea  for  Work. 

i§IOI,  102  (Tex.  Civ.  App.)  A  master  is 
bound  to  exercise  ordinary  care  to  furnish  a 
safe  place  for  bia  servants  to  work,  and  it  is 
not  tbeir  duty  to  inspect  the  place  so  fumlab- 
ed.— City  of  Austin  v.  Gress,  156  S.  W.  535. 

S  105  (Tex.Qv.App.)  In  a  personal  injury  ac- 
tion by  a  servant,  where  the  only  inference  to 
be  reasonaldy  drawn  from  the  evidence  was 
that  the  master  conformed  to  the  usage  of  pru- 
dent men  In  well  regulated  concerns  in  the  same 
business,  he  could  oe  declared  as  a  matter  of 
law  to  have  been  in  the  exercise  of  duo  care.— 
Taylor  t.  White,  156  8.  W.  349. 

Where  a  master  failed  to  guard  an  exciter 
used  to  generate  electricity,  which  was  wholly 
enclosed  except  for  a  few  openings  necesrary 
for  the  adjustment  of  the  machine,  held,  that 
he  waa  not  guilty  of  negUgenoe;  it  appeiu4ng 
that  no  other  manufacturer  of  electricity  guard- 
ed the  machine.— Id. 

S  107  (Tex.Civ.App.)  The  allowing  of  excel- 
edor  from  a  cutter  to  pile  up  around  the  ma- 
chine for  baling  {t,  in  the  absence  of  the  serv- 
ant, who  fed  the  machine,  on  an  errand  for  tbe 
master,  rendering  the  work  of  feeding  the  ma- 
chine dangerous,  was  not  a  mere  transitory  con- 
dition, not  to  have  been  anticipated  by  the  mas- 
ter In  providing  a  safe  place  to  work.— Harta- 
hom  Bma.  v.  Williamson.  156  S.  W.  264. 

I  118  (Ky.)  Under  Ky.  St  {  466,  authorising 
one  injured  by  a  violation  of  a  statute  to  recov- 
er the  damages  sustained,  a  miner  injured  be- 
caaee  of  the  owner's  negligent  failure  to  fur- 
nish props,  as  required  by  section  2739b,  subsec 
7,  may  recover.  uotwithstandinK  subsection  8, 
which  imposes  a  fine  on  a  wilful  failure  to 
comply  with  the  act— New  Bell  .Tellico  Coal 
Co.  V.  Sowders,  166  S.  W.  1046. 

I  1 19  (Mo.App.)  The  law  requiring  a  mas- 
ter to  furnish  a  servant  with  a  ressonably  safe 
place  to  work  applies  to  electric  light  and  pow- 
er companies  and  their  servants.— BuUedge  v. 
Swinney,  156  S.  W,  478. 

(C)  HethodB  of  Work,  Rale*.  aa«  Ordera. 

1 137  (Mo.App.)  Defendant  sleeping  car  com- 
pany held  liable  for  injuries  to  a  car  cleaner 
caused  by  the  negligence  of  {ts  foreman  in  fail- 
ing to  flag  certain  sleepers  which  plaintiff  waa 
cleaning  while  on  a  side  track  or  to  prevent 
tbe  cars  being  moved  without  warning  her. — 
Weaver  v.  St.  Louis  &  S.  F.  R.  Co.,  166  8. 
W.  1. 

(D)  WaralBK  and  laatraetlas  Serraat. 

S  153  (Tex.ClT.App.)  It  is  the  duty  of  a  mas- 
ter to  warn  a  boy  of  all  dangers  not  obvious, 
or  not  brought  home  to  his  knowledge  by  the 
exercise  of  ordinary  care  in  the  perfbnnance  of 
bis  duties;  a  failure  to  do  so  b^uc  negligence. 
— Hartshorn  BnM.  t.  Williamson.  166  8.  W. 
264. 

(B)  P«llaw  ServMats. 

S  163  (Tex.Civ.App.)  A  master's  UabiUty  to 
adopt  a  reasonably  safe  and  practicable  method 
of  work  includes  tbe  duty  to  provide  a  suffi- 
cient number  of  men  therefor.— Judson  ft  Littie 
v.  Tucker,  156  S.  W.  225. 

S  177  (Tex.  Civ.  App.)  A  servant  injured 
through  the  nogUgencs  of  hie  fellow  servant 
cannot  recover.- ^^lor  t.  White.  156  S.  W. 
349. 

1 185  (Ky.)  The  doty  of  a  mioeowner  to  fur- 
nish props,  as  requirea  by  Ky.  St.  |  2739b,  sub- 
sec  7,  can  only  be  performed  when  props  are 
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furnished  at  the  place  they  are  to  be  used,  and 
cannot  be  delegated  to  fellow  servants.— New 
Bell  Jellico  Coal  Co.  v.  Sowders,  156  S.  W. 
1046. 

{  185  (Tex.Civ.App.)  A  master  is  liable  for 
the  negligence  of  a  servant  who  is  discharging 
the  primary  or  nonassignable  duty  of  the  mas- 
ter to  provide  a  safe  method  for  work.— Judson 
ft  Little  V.  Tacker,  1£6  S.  W.  226. 

Though  a  niastor  Is  bound  to  adopt  a  lea^n- 
ably  safe  method  of  work,  mere  detaila  In 
the  performance  of  the  work  may  be  committed 
to  fellow  servants, — Id. 

§  189  (Tei.Civ.App.)  A  servant  without  pow- 
er to  employ  or  discharge  is  not  a  vice  prin- 
cipal, but  as  to  servants  of  the  same  master  Is 
a  fellow  servant.— JudsoQ  ft  Little  T.  Tacker, 
156  S.  W.  225. 

§  190  (Ky.)  Where  a  servant  superior  in  au- 
thority caused  by  his  gross  negligence  injury  to 
a  sen'ant  Inferior  in  authority,  the  two  were 
not  fellow*  servants,  though  at  the  time  the 
former  was  temporarily  engaged  In  the  same 
kind  of  service  as  the  injured  servant. — United 
Iron  Works  Co.  v.  Bowling,  166  S.  W.  124. 

i  190  {Mo.App.)  A  section  foreman  was  a 
vice  principal  of  a  section  hand  in  ordering 
him  to  take  a  jack  from  the  track,  and  not  a 
fellow  servant.— <jlentry  t.  Wabash  B.  Co.,  166 
S.  W.  27. 

I  ISO  (Mo.App.)  Where  had  charge  of 
three  cable  winding  machines  when  coupled  to- 
gether, during  which  time  he  was  authorized 
to  direct  the  movements  of  plaintiff,  who  oper- 
ated one  of  the  machiues,  he  then  was  plain- 
tiffs vice  principal  and  not  bis  fellow  servant. 
— Mertz  V.  A.  Leschen  ft  Sons  Rope  Co.,  156  S. 
W.  807. 

I  1 92  (Tex.Giv.App.)  Plaintiff,  a  servant  of  a 
transfer  company  who  was  directed  to  take  a 
team  and  do  some  moving  for  a  well  driving 
company,  was,  while  engaged  in  such  work  nn- 
der  the  direction  of  the  welt  driving  company's 
foreman,  a  servant  of  that  company  and  a  fel- 
low servant  of  its  servants.— Judson  &  Little 
v.  Tucker.  166  S.  W.  225. 

1 197  (Tex.Civ.App.)  A  6reman  engaged  to 
assist  plaintiff  who  had  charge  of  the  engines 
in  an  electric  power  house  is  plaintiff's  fellow 
Bervant.-Taylor  v.  White,  156  S.  W.  349. 

§201  (Mo.App.)  Where  plaintiff  was  injured 
hy  the  springing  of  a  wire  being  threaded  into 
a  cable  winding  machine  by  plaintiff's  fore- 
man, and  the  Injury  resulted  In  part  at  least 
from  the  foreman's  concurring  negligence  in 
directing  plaintiff  to  watch  closely  the  work  of 
threading  the  wire  without  warning  him  of  the 
danger,  defendant  could  not  escape  liability  on 
tJie  ground  that  the  work  being  done  was  that 
«f  plaintiff's  fellow  servant.— Mertz  v.  A.  Lesch- 
ax  &  Sons  Rope  Co.,  156  S.  W.  807. 

1 202  (Ky.)  Where  an  injury  to  an  employ^ 
is  dne  to  the  negligence  of  a  coemployS  of  a  su- 
perior degree,  no  recovery  fnnn  the  employer 
may  be  had  nnless  the  negligence  was  gross.— 
McClintic-Marshall  Const.  Co.  t.  Bckman,  156 
S.  W.  382. 

J 202  jKy.)  In  an  action  for  injuries  not  re- 
ting  in  death,  a  servant  cannot  recover  for 
the  n^Iigence  of  a  superior  working  with  the 
servant  In  the  same  department  of  labor,  un^ 
leas  the  ne^gence  be  gross.— Chesapeake  ft  O. 
B^.  Co.  T.  Laner.  1B6  8.  W.  875. 

1205  (Ark.)  A  servant  who  had  no  knowl* 
edge  of  the  defective  condition  of  a  sledge  ham- 
mer furnished  for  use  in  car  repairing  was  en- 
titled to  rely  upm  the  mastePs  penormance 
of  bis  duty,  so  as  not  to  expose  him  to  extraor- 
dinary danger  therefrom.— Chicago,  R.  I.  ft 
P.  Uy.  Co.  V,  Smith,  166  S.  W.  166. 

1206  (Tex.Civ.App.)  A  servant  engaged  to 
rwi  nuEChineiT  asanmes  the  risk  ordinarily  in- 


cident to  the  operation  of  such  machine*. — Tay* 

lor  V.  White,  156  S.  W.  349. 

S2I6  (Ky.)  An  employ^  in  the  bottom  of  a 
tank  adjusting  timbers  lowered  to  him  does  not 
assume  the  risk  of  injury  by  falling  timbers 
where  be  may  not  perform  his  duties,  and  at 
the  same  time  see  to  the  lowering  of  the  tim- 
bers.—United  Iron  Works  Co.  v.  Bowling,  156 
S.  W.  124. 

1 216  (Tex.Civ.App.)  A  servant  assumes  the 
dangers  arising  from  the  negligence  of  his  fel- 
low servants  when  committed  in  the  perform- 
ance of  their  own  duties  as  well  as  those  which 
are  obvious  and  incidental  to  their  employmeDt. 
—Judson  ft  Little  v.  Tucker,  156  S.  W.  225. 

(217  (Ark.)  A  servant,  the  helper  of  a  rail- 
road car  repairer,  did  not  assume  the  risk  of 
any  danger  from  the  use  of  a  sledge  banuner 
which  arose  from  the  negligence  of  the  railroad 
in  providing  the  hammer,  unless  he  was  aware 
of  such  negligence,  and  appreciated  the  dangers 
arising  therefrom,  and  was  not  bound  to  in- 
spect it  or  to  the  exercise  of  ordinary  care  to 
discover  defects  therein,  not  obvious  to  the 
senses.— Chicago,  R.  I.  ft  P.  By.  Co.  t.  Smith, 
156  S.  W.  166. 

12)7  (Tex.Civ.App.)  A  servant  kno^ng  rtat 
the  number  of  men  present  to  perform  a  partic- 
ular piece  of  work  is  insnfficient  assumes  the 
risk  involved  in  the  undertaking  with  suA 
ni-raber.— Judson  ft  Little  v.  Tncker,  156  S.  W. 
225. 

1 219  (Tex.Civ.App.)  Danger  of  the  caving 
of  a  ditch  in  which  plaintiff,  an  ordinary  la- 
borer, was  working  at  the  time  of  his  injury, 
held  not  so  obvious  as  to  charge  him  with  as- 
sumption of  the  risk.— City  of  Austin  v.  OreM, 
156  S.  W.  535. 

S  220  (Tex.Civ.App.)  Where  a  servant  calls 
the  master's  attention  to  a  defect  in  a  machine 
which  he  is  operating,  and  the  master  under- 
takes to  repair  it  and  informs  the  servant  he 
has  done  so,  directing  him  to  use  It,  the  serr- 
ant  is  under  no  duty  to  inspect.— Hoghea-Buie 
Co.  V.  Mendoza,  156  S.  W.  328. 

1 221  (Tex.OiT.Am>.)  A  servant  held  to  have 
assumed  the  risk  oi  injury  from  unguarded  ma- 
chinery as  a  matter  of  law,  where  his  first  re- 
quest to  have  it  guarded  was  not  heeded,  and 
upon  his  last  request  some  two  months  before 
the  injury  his  superior  promised  to  have  it 
guarded  as  soon  as  he  could,  bat  failed.— Taylor 
v.  White.  156  3.  W.  349. 

§  rr^O  (Ark.)  A  railroad  brake  man  did  not  as- 
sume the  risk  of  injury  by  a  failure  of  his  mas- 
ter to  exerdse  ordinary  care  to  provide  proper 
handholds  or  grahirons  or  «  safe  track.— St. 
Louis,  I.  M.  ft  S.  By.  Co.  t.  Hempfling,  156 
S.  W.  171. 

1 226  (Mo.App.)  Where  an  employer  failed 
to  exercise  reasonable  care  to  provide  a  line- 
man with  a  reasonably  safe  cross-arm,  the  line- 
man did  not  assume  risks  of  injury  by  the 
breaking  of  the  cross-arm  because  of  ^fects 
discoverable  by  the  exercise  of  reasonable  car*. 
— Butlec^  T.  Swinney.  106  8.  W.  478L 

(O)  Coatrlbatory  IfesllKenee   of  Bervvat. 

(228  (Tei.Civ.App.)  Since  Employer's  Lia- 
bility Act  1909,  I  1,  applies  to  all  employes  of 
railroad  companies  whether  actually  engaged  in 
operating  trains  or  not,  in  an  action  tor  inju- 
ries to  an  employ^  working  on  a  bridge  it  is 
proper  to  charge,  in  accordance  with  section  2* 
that  contributory  negligence  would  merely  re- 
duce and  not  defeat,  a  recovery-— Houston  A 
T.  C.  R.  Co.  T.  Bright.  156  S.  W.  304. 

i228  (Tex.Oiv.App.)  The  Employer's  Liabil- 
ity Act  applies  to  an  employ^  workinir  as  • 
woodworker  in  tJie  railroad  shops. — Texas  A 
N.  O.  Ry.  Co.  V.  Terkes,  156  S.  W.  579. 

Employer's  Liability  Act,  providing  that  con- 
tributory n^ligence  by  a  nilroad  employ^  will 
not  bar  recovery  but  only  diminiah  the  damages^ 
K«ld  coDStitnlionaL^Id. 
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{229  (Uo^pp.)  Aa  employ^,  who  acted 
with  the  care  of  an  ordinarily  careful  workman 
in  a  griven  situation,  was  not  guilty  of  oegli- 
Bence,  though  be  failed  to  measure  up  to  a  high- 
er standard  of  efficiency.— Ratledge  T.  Bwiu- 
ney,  108  S.  W.  478. 

{231  <Ark.)  A  brakeman  on  a  frei^bt  train 
was  entitled  to  aaaume  that  the  railroad  com- 
pany had  not  been  negligent  in  failing  to  pro- 
vide safe  appliances  and  had  not  failed  to  equip 
the  cars  of  such  train  with  proper  bandliolds 
and  grabiroDs— St.  I^uis,  T.  M.  ft  S.  By.  Go. 
V.  Hempfling,  156  S.  W.  171. 

§231  (Ky.)  Where  it  was  the  dnty  of  the 
foreman  of  the  track  on  which  a  car  repairer 
was  working  to  prevent  engines  from  being 
backed  against  cars  on  which  the  repairer  was 
working,  a  car  repairer  could  assume  that  the 
track  foreman  would  protect  him  from  moving 
cars  while  inspecting  and  repairing  a  particu- 
lar car.— Ijouisville  &  N.  B.  Co.  v.  Mahoney's 
Adm'x,  150  8.  W.  388. 

S23I  (Mo.App.)  As  it  is  the  master's  duty 
to  exercise  ordinary  care  to  furnish  and  keep 
in  repair  reasonably  safe  appliances,  the  em- 
p1oy«,  In  the  absence  of  knowledge,  may  rely 
upon  his  performance  of  such  duty. — ^Rhea  v. 
ifisHOuri  Pac.  Ry.  Co.,  156  S.  W.  4. 

$232  (Ho.App.)  Ballroad  fireman  who  in  rid- 
ing to  station  on  engine  alighted  to  ^  to  a 
lunchroom  Acid  not  to  hare  Toluntarily  left 
his  employment  or  used  a  grabiron  which  gave 
way  for  a  purpose  for  which  it  was  not  intend- 
ed, so  as  to  relieve  the  company  of  liability  for 
hie  injuries.— Rhea  v.  Missouri  Pac.  Ry.  Co., 
156  S.  W.  4. 

1 233  (Ark.)  A  car  repairer,  injured  while 
hanging  door  on  car  throui;h  his  own  failure  to 
have  the  hangers  adjusted  to  fit  the  slide,  held 
to  have  assumed  the  risk  of  bis  own  negligence. 
—Chicago,  R.  I.  ft  P.  By.  Co.  v.  Crawford,  156 

S.  W.  i'b. 

{234  (Ky.)  Where  a  mineowner  fails  to  fur- 
nish props^  but  a  miner  remains  at  work,  the 
owner  is  liable  tor  any  injury  resultini;  from 
want  of  props,  unless  the  danger  is  not  only  im- 
minent, but  80  obvious  that  an  ordinarily  care- 
ful man  would  not  have  worked  under  uw  cir- 
cumstances.- New  Bell  Jellico  Coal  Co.  v.  8ow- 
ders,  156  8.  W.  1046. 

f  23S  (Ark.)  A  brakeman  on  a  freight  train 
was  under  no  duty  to  inspect  the  cars  before 
the  train  started  to  see  whether  they  were  de- 
fective or  properly  provided  with  handholds  or 

Embirons.— St  Louis,  I.  M.  &  S.  By.  Co.  v. 
empfling,  1S6  8.  W.  171. 

{235  (Mo.App.)  While  a  master  must  fur- 
nish a  servant  with  a  reasonably  safe  place  to 
work,  an  electric  light  company  may  impose  on 
a  lineman  the  duty  of  inspecting  poles  to  be 
climbed.— Butledge  v.  Swinney,  156  S.  W.  478. 

1 235  (Tez.Giv.App.)  A  master  being  bound 
to  exercise  ordinary  care  to  furnish  a  safe 
place  for  his  servants  to  work,  it  la  not  their 
duty  to  inspect  the  place  so  fumlahed^^ity 
of  Austin  V.  Gress,  156  S.  W.  536. 

{236  (Mo.Ap^.)  Where  to  a  servant  cleaning 
a  jute  separating  machine  the  slightest  obser- 
vation would  have  disclosed  its  cylinder  was 
revolving,  his  injury,  from  putting  bis  fingers 
through  the  narrow  feeding  slit  in  the  drum 
coveting  the  cylinder,  must  be  attributed  to 
his  negligence;  he  knowing  of  the  danger  of 
coming  in  contact  with  the  moviiig  cyuntter, 

Suipped  with  knives.— Finuta  T.  American 
fg.  Co.,  156  S.  W.  7ia 

{238  (Mo.App.)  An  employ^  choosing  an  un- 
safe manner  of  doing  work  or  using  appliances 
may  still  recover,  unless  the  way  chosen  was 
10  dangerous  that  an  ordinarily  prudent  person 
would  not  have  adopted  it.— Rliea  t.  Hisaoori 
Pac.  Ry.  Co.,  156  sT  W.  4. 


( 243  (Ky.)  There  could  be  no  recovery  tor 
the  death  of  a  workman  caused  by  a  blast, 
where  instead  of  going  to  a  place  of  safety,  as 
he  had  been  instructed,  he  stopped  about  90 
feet  from  the  blast  in  an  exposed  position.- 
Corley's  Adm'x  v.  Green-Marks  Concrete  Co., 
156  S.  W.  873. 

{ 243  (Mo.App.)  Rule  of  railroad  company 
prohibiting  employes  from  getting  on  or  off 
trains  while  in  "too  rapid  motion"  keld  not 
violated  by  an  employ*,  unless  an  ordinarily 
pnident  man  would  not  have  alighted  from  a 
moving  engine  as  he  did. — Bbea  v.  Missouri 
Pac.  By.  Co.,  156  S.  W.  4. 

{245  (Mo.App.)  Where  a  lineman  was  or- 
dered by  the  foreman  to  climb  an  electric  light 
and  power  pole  to  do  a  rush  job,  with  knowl- 
edge that  tne  lineman  had  neither  the  means 
nor  time  for  an  inspection,  the  order  was  an 
assurance  of  the  reasonable  safety  of  the  cross- 
arms.- Rutledge  v.  Swinney,  156  S.  W.  47a 

(H)  A«tloas. 

{  265  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion by  a  s<>rvant  engaged  to  run  machinery, 
the  servant  has  the  burden  of  proving  negli- 
gence of  hia  employer.— Taylor  t.  White,  166  8. 
W.  349. 

{276  (Tei.CIv.App.)  Evidence  in  an  action 
for  injuries  by  the  general  servant  of  another 
employed  In  a  particular  work  as  the  servant 
of  defendant  held  to  show  that  the  negligence 
of  his  fellow  servants  was  the  proximate  cause 
of  his  injury.— Judson  ft  Little  t.  Tucker,  166 
S.  W.  225. 

{  278  (Ark.)  Tn  an  action  against  a  railroad 
company  for  the  death  of  a  brakeman  while 
passing  from  one  car  to  another,  evidence  held 
to  warrant  a  finding  that  his  death  resulted 
from  defendant's  negligence  in  failing  to  equip 
the  ends  of  the  cars  with  proper  handholds  and 

frabirons.— St.  I^uis,  I.  M.  ft  8.  By.  Co  v. 
tempfling,  156  S.  W.  171. 
{  278  (Ky.)  In  an  action  for  the  death  of  an 
employe,  caused  by  stepping  on  a  nail,  resulting 
in  lockjaw,  evidence  held  insufficient  to  show 
that  he  was  injured  by  reason  of  defendant's 
negligence. — Husk's  Adm'r  v.  F.  T.  Gunther 
Grocery  Co.,  156  S.  W.  120. 

{ 278  (Mo.App.)  Evidence  held  to  support  a 
finding  that  a  set  screw  intended  to  hold  a  grab- 
iron  on  an  engine  was  not  in  place  when  the 
engine  left  the  roundhouse,  and  that  this  might 
have  been  discovered  by  reasonable  care  and 
insnection. — Bhea  v.  Missouri  Pac  Ry.  Co.,  166 
S.  W.  4. 

In  a  fireman's  action  for  injuries  caused  by 
a  grabiron  giving  way  owing  to  loss  of  set 
screw,  where  the  (acts  Justified  the  inference 
that  tJie  set  screw  was  missinc  when  the  engine 
was  inspected,  rule  that  plaintiff  must  show 
that  injury  resulted  from  the  cause  for  which 
defendant  was  liable  held  not  applicable. — Id. 

{  286  ^Tex.Civ.App.)  In  an  action  for  person- 
al injuries  by  a  servant,  who  in  feeding  a  ma- 
chine for  bailing  excelnior,  while  standing  on 
excelsior  piled  around  the  machine,  fell  and  had 
his  hand  crushed  in  the  press,  evidence  held  to 
warrant  a  finding  tbat  tne  servant  did  not  as- 
sume the  risk.— Hartshorn  Bros.  v.  WilUamKm, 
156  S.  W.  264. 

{261  (Tex.Civ.App.)  In  an  action  (or  per- 
sonal injuries  by  a  servant,  who  in  feeding  a 
machine  for  bailing  excelsior  fell  and  bad  ois 
hand  crushed  in  the  press,  evidence  held  to 
warrant  a  finding  that  the  servant  was  not 
guilty  of  contributory  neglieence. — Hartahom 
Bros.  V.  Williamson,  156  S.  W.  264. 

g  284  (Mo.App.)  Evidence  in  an  action  for 
the  death  of  a  sectionman  by  having  a  track 
jack  knock  against  him  while  attempting  to 
take  it  from  the  track  before  an  approa^ing 
train  held  to  make  it  a  jury  qnestioD  whether 
decedent  in  grabbing  the  jack,  acted  ander  Ui 
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foreman's  order.— Gentry  v.  Wabash  B.  Co., 
156  S.  W.  27. 

i  286  (McApp.)  In  an  action  for  Injuries  to 
a  servant  by  the  spxincitiK  of  a  wire  being 
threaded  into  the  journal  of  the  flier  of  a  cable 
vinding  machine,  evIdeDCe  held  to  reqnire  mib- 
mission  to  the  jury  of  the  question  of  the  neg- 
ligence of  plaintiff's  foreman  in  holding  the 
wire.— Mertz  v.  A.  Leacben  ft  Sons  Rope  Co., 
156  S.  W.  807. 

{266  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion by  servant,  where  there  is  any  doubt  as  to 
the  sufficiency  of  the  evidence  of  the  master's 
negligence,  it  should  be  submitted  to  the  jury. 
—Taylor  v.  White,  156  S.  W.  349. 

g  286  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  trackman  by  being  thrown  from  a  hand 
car,  evidence  held  to  reqnire  a  eubmission  to 
the  jury  of  the  question  whether  the  jerking  of 
the  car  and  its  rapid  motion  constituted  action- 
able negligence.— Texas  &  P.  Ry.  Co.  v.  Villa- 
fnerte,  156  S.  W.  1155. 

f  287  (Ky-)  Whether  an  order  of  a  foreman 
in  directuag  aectionmen  to  move  a  hand  car  to 
get  oot  of  the  way  of  an  approaching  train 
was  the  proximate  cause  of  injui^  to  plaintiff, 
caused  by  a  fellow  servant  obeying  the  order 
immediately,  thereby  throwing  plaintiff  down 
and  injuring  him.  In  view  of  the  emergency 
which  existed  to  clear  the  track,  held  for  the 
jury^CheBapeake  &  O.  Ry.  Co.  v.  Laney,  156 
S.  W.  875. 

{  288  (Ark.)  On  evidence  in  a  servant's  action 
for  injuries  by  being  struck  on  the  shin  by  a 
sledge  hammer  in  the  hands  of  a  car  repairer, 
whom  plaintiff  was  helping,  held,  that  the  ques- 
tion whether  he  assumed  the  risk  of  a  defective 
condition  in  the  striking  face  of  the  hammer, 
causing  it  to  slip  and  strike  him,  was  for  the 
jury.— Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Smith, 
156  S.  W.  166. 

On  evidence  in  a  servant's  action  for  being 
struck  on  the  shin  by  a  sledge  hammer  in  the 
hands  of  a  car  repairer  whom  he  was  helping, 
held,  that  the  question  whether  plaintiff  should 
have  known  that  the  striking  face  of  the  ham- 
mer was  defective,  and  should  have  appreciated 
the  dangers  therefrom,  was  for  the  jury. — Id. 

§288  <Tex.Civ.App.)  A  servant  cannot  be 
held,  as  a  matter  of  law,  to  have  assumed  the 
risk  of  injury  from  a  dangerous  machine,  which 
the  master  assured  him  had  been  repaired. — 
Hughes-Buie  Co.  v.  Meudoza,  156  S.  W.  328. 

I  288  (Tex.CiT.App.)  In  a  personal  injury  ac- 
tion by  a  servant,  when  there  is  any  doubt  as 
to  the  sufficiency  of  the  evidence  of  the  serv- 
ants' assumption  of  risk,  it  should  be  sobmit- 
twJ  to  the  jury.— Taylor  t.  White,  156  S.  W. 
349. 

{289  (Ey.)  Shrldence.  in  an  action  for  the 
death  of  a  car  repairer  by  being  killed  while 
inspecting  a  car  preparatory  to  working  thereon 
by  a  shop  engine  striking  it,  whether  decedent's 
contributory  negligence  caused  his  death  held 
a  jury  question, — I^ouisville  ft  N.  R.  Oo.  Ma- 
honey's  Adm'x,  166  S.  W.  388. 

1289  (Mo.App.)  Whether  railroad  fireman 
was  negligent  in  alighting  from  engine  moving 
at  from  four  to  six  mites  an  hour  at  a  level 
street  crossing  held  to  be  a  question  for  the 
^ry^— Rhea      Ulsaoori  Pac.  Ry,  Co.,  166  S. 

1 289  (Mo.App.)  Evidence  in  an  action  for 
death  of  a  section  hand  while  attempting  to 
grab  a  jack  from  the  track  before  an  approach- 
ing train  held  to  make  it  a  jury  question 
whether  decedent  was  negligent— H^entry  v. 
Wabash  R.  Co.,  156  S.  W.  27. 

Evidence  in  such  case  held  to  make  it  a  jury 
question  whether  decedent  was  negligent  In  not 
getting  out  of  the  way  of  the  train. — Id. 

{289  (MowApp.)  Whether  a  lineman,  injured 
by  falling  from  an  electric  light  and  power 
t>ole,  was  guilty  of  contributory  negligence  in 
chocNdng  a  dangerous  coune  in  preference  to  a 
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safer  one,  held  for  the  jury.- Butledge  Swin- 
ney.  166  8.  W.  478. 

A  lineman,  who,  when  in  the  act  <^  falling 
from  an  electric  light  and  power  pole,  caught 
hold  of  pins  to  save  himself,  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law 
because  the  pins  were  not  famished  for  tlw  use 
of  employAi,— Id. 

A  lineman  held  not  guilty  of  ccHitributory 
negligence  as  a  matter  of  law  in  using  cross- 
arms  on  electric  light  and  power  poles  in  mak- 
ing his  ascent.- Id. 

{289  (Tex.CiT.App.)  Where  a  servant,  en- 
gaged in  operating  a  paper  cotdng  machine,  was 
assured  by  the  master,  to  whom  he  bad  com- 
plained that  it  was  dangerous  that  it  bad  be«a 
fixed  and  ms  in  good  condition,  he  cannotj  9m 
a  matter  of  law,  be  hdd  goilty  of  contribu- 
tory negligence  in  using  the  same.— Hughes- 
Buie  Co.  V.  Mendosa,  156  B.  W.  328. 

{296  (Ey.)  Where,  in  an  actitm  far  Injuries 
to  a  coal  miner  by  reason  of  the  owno^s  nulnie 
to  furnish  props,  tiiere  was  erldoice  that  a 
proper  test  of  the  roof  would  have  disdosed  its 
true  condition,  and  that  the  miner  worked  too 
far  fnun  the  last  prop,  an  instructicm  aothoris- 
tng  a  recovery,  unless  Uie  damage  was  so  ob- 
Tioos  that  none  but  the  reckless  would  have 
proceeded,  was  erroneous. — New  Bdl  Jellico 
Coal  Co.  V.  Sowders,  166  S.  W.  1046. 

f  296  (Ho.App.)  A  regueeted  charge  upcoi  con- 
tributory negligeoce  of  a  section  hand  killed 
while  attempting  to  remove  a  track  Jack  on 
the  approach  of  a  train  held  properly  modified 
by  requiring  a  finding  that  decedent  knew,  or 
could  naTe  Known,  that  the  train  was  so  near 
that  then  was  no  reasonable  opportunity  for 
him  to  remove  the  jack  with  safety.— Gentry  t. 
Wabash  R.  Co.,  15ft  S.  W.  27. 

{296  (Tex.Giv.App.)  An  instruction  in  an 
action  for  injuries  to  an  employ^  held  not  mis- 
leading.—Texas  ft  N.  O.  B.  Co.  T.  Mnztay,  156 
8.  W.  694. 

MEASURE  OF  DAMAGES. 

See  Damag«^  {  120. 

MECHANICS'  LIENS. 

See  Bailroadi,  |  1S9. 

U.  BIGHT  TO  UEK. 

(C)  AsireemcBt  or  ConMat  of  OwMOV. 

{63  (HaApp.)  Unless  the  language  of  the 
statute  is  to  the  contrary,  mechanic's  lien  laws 

should  be  construed  in  harmony  with  the  com- 
mon-law principle  that  the  burden  of  making 
improTements  and  repairs  is  on  the  tenant, 
and  oot  on  the  landlord.— Dierks  ft  Sons  Lum- 
ber Co.  Y.  Morria,  1B6  S.  W.  75. 

{72  (Mo.App.)  Under  Rev.  St  1909,  {{  8212, 
8214,  and  82^,  a  covenant  by  a  lessee  to  im- 
prove leased  premises  does  not  make  the  lessee 
the  lessor's  agent  and  authorise  him  to  sub- 
ject the  lessor's  Interest  to  liens,  unless  the 
facts  show  that  the  improvement  is  for  the  ben- 
efit of  the  lessor,  and  that  be  is  having  the  woi^ 
done  tbroueh  the  lessee.— Dierks  &  Sons  Lum- 
ber Co.  T.  Morris.  156  S.  W.  75. 

Judgment  denyine  enforcement  of  lien  for 
materials  furnished  lessee  under  long-term  lease 
against  the  freehold  interest  held  to  be  affirmed, 
where  there  was  nothing  to  justify  subjectlug 
the  freehold  to  the  lien,  except  the  lessee's  cove- 
nant to  make  improvements.— Id. 

A  lien  will  be  enforced  against  a  lessor's  In- 
terest, notwithstanding  a  provision  In  the  lease 
prohibiting  the  lessee  from  subjecting  such  in- 
terest to  liens,  where  it  can  be  seen  that  the 
improvements  are  for  the  benefit  of  the  free- 
hold interest,  or  were  made  by  the  lessor 
through  the  leasee  u  his  agent — ^Id. 

m,  raOGEEBINOS  TO  PEBIXOT. 

{  126  (Ey.)  Where  Ey.  St  {  2463,  as  amend- 
ed by  Act  March  22,  1910  (Laws  1910.  c.  64). 
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proTiding  that  notice  of  claim  for  mechacic's 
lien  shall  1>e  given  to  tfae  owner  immediately 
after  the  laat  item  Is  furnished,  is  not  complied 
vitb,  conduct  and  itatementa  of  the  owner 
more  than  16  da^  after  the  last  item  waa  fnx^ 
Dished  did  not  estop  him  from  allKinK  noncom* 
pllance  with  tfae  statnte.— Farris  Hilluc  Oa  T. 
CaldveU,  156  S.  W.  896. 

TI.  WAITEB,  DISCHARGE,  BBLEASB, 
AMD  SATI8FAOTIOR. 

(A)  WaiTw  of  lUsht  f  u«B. 

[21 1  (Tenn.)  Under  Shannon's  Code,  K  8631, 
W,  a  materialman,       takinc  notes  In  part 

payment  which  did  not  mature  for  more  than  a 
year,  waives  hit  lien  pro  tanto. — Citiiens'  Bank 
r.  EL  A.  Klyce  Co..  1C6  S.  W.  1083. 

"vm.  mBEMniTT  AOAnrsT  xiens. 

I  3(5  (Tex.CiT.App.)  A  bond  given  by  a  con- 
tractor providing  that  it  shoula  inure  to  tbe 
benefit  of  materialmen  and  subcontractors, 
gives  a  right  of  action  to  such  materialmen 
and  subcontractors,  regardless  of  whether  they 
hold  a  lien.— United  States  Fidelity  &  Qaar- 
snty  Co.  T.  Thomas,  1S6  S.  W.  573. 

Where  a  bond  required  from  a  contractor  to 
AEve  the  owner  from  all  clalmB  and  liens  recit- 
ed that  its  obligation  extended  to  materialmen 
and  subcontractors,  the  conaideratioD  of  the 
bond  created  privity  between  such  materialmen 
and  sutxlontractors,  to  enable  them  to  sue 
thereon.— Id. 

MEMORAMDUM. 

See  Franda,  Statnte  of.  {  117. 

MENTAL  CAPACITY. 

See  Evideace,  i  SOL 

MENTAL  SUFFERINQ. 

See  Damasea,  fS  4S,  216. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  H  US,  296. 

n.  TITLE.  OOKVBYAlfOES,  AND 
0OICTBA0T8. 

(B)  ConverwBoes  la  <3ea«v»l. 

{  53  (Tez.Civ.App.)  A  contract  purporting  to 
transfer  to  S.  the  oil,  gas,  and  minerals  under 
certain  land  held  a  mere  option,  which  termi- 
nated on  the  failure  of  S.  to  perform  its  con- 
ditions.—Witherapoon  V.  Staley,  156  S.  W.  667. 

(O  Iieaaes.  Meemses.  and  Ooatra«ta. 

{58  (Tex.Civ.App.)  A  contract  purporting  to 
transfer  to  S.  the  oil,  gas,  and  minerals  under 
certain  land  held  a  nnUateral  contract- Wlth- 
erepoon  v.  Staler,  186  S.  W.  557. 

1 78  (Tex.Civ.App.)  Where  a  mining  lease 
■option  could  have  been  continued  by  the  pay- 
ment of  (26  on  January  28,  1911,  a  deposit 
of  that  snm  to  the  landowner's  credit  in  a 
bank  on  January  80th  was  insuffident,  tiiougb 
the  receipt  for  a  prior  payment  erroneously 
recited  that  it  extended  the  option  to  the  latter 
date.— Witherspoon  v.  Staley,  156  S.  W.  557. 

Where  money  necessary  to  prevent  a  forfei- 
ture of  an  oil  and  gas  lease  was  not  deposited 
to  the  lessor's  credit  in  time,  that  tbe  latter 
made  some  delay  in  refusing  to  accept  the  de- 
posit did  not  estOD  him  fz<Hn  thereafter  claim- 
ing a  forfeiture ;  the  lessee  not  being  prejudiced 
by  ancli  delay.— Id. 

MISREPRESENTATION. 

See  Brokers.  |  102;   Ininrance,  H  260,  286. 
390. 


MISTAKE. 

See  Boundaries,  Sl  3,  36 ;  Contracts,  |  09. 

MODIFICATION. 

See  Inaorance.  {  726.  i 

MONOPOLIES. 

See  Statutes,  |  64;  Witnesses,  %  804. 

n.  TBU8T8  AND  OTHER  OOBCBINA- 
TION8  nf  BESTBAINT 
OF  TRADE. 

1 10  (Mo.)  Rev.  St  1009,  I  10322,  reouiring 
corporations  to  file  with  tbe  Secretary  of  State 
an  anti-trust  affidavit  constitutional- 
State  ex  reL  Jones  v.  MalUnckrodt  Chemical 
Works,  156  S.  W.  967. 

I  25  (Mo.)  In  view  of  Rev.  St  1009,  |  8057, 
providing  that,  where  the  word  "county"  Is 
used  in  any  general  law,  It  shall  include  the 
city  of  St  Louis,  unless  such  construction  be 
inconsistent  with  legislative  intent,  the  anti- 
trust affidavit  required  to  be  filed  by  all  cor- 
porations by  section  10822  would  apply  to  cor- 
porate officers  in  St  lioula  city,  though  the 
statutory  affidavit  is  captioned  "county."— 
State  ex  rel.  Jones  v.  Mallinckrodt  Chemical 
Works,  166  S.  W.  967. 

A  corporation  could  not  defend  a  proceeding 
to  forfeit  its  franchise  for  ftillure  to  file  an 
anti-trust  affidavit,  as  required  by  Rev.  St. 
1009,  i  10322,  on  the  ground  that  such  printed 
affidavit  as  forwarded  to  it  by  the  Secretary  of 
State  was  on  the  reverse  side  of  a  paper  con- 
taining blank  forms  of  reports  requirea  of  cor- 
porations by  sections  S025-3034.— Id. 

{26  (Mo.)  A  petition  under  Rev.  St  1909,  S 
10822,  Imposing  a  penal^  of  forfeiture  of  the 
corporate  dMrter  or  right  to  do  burinesa  within 
the  state  for  fiUlure  to  make  an  affidavit  of 
nonconnection  with  a  trust  as  required  by  the 
section,  was  not  defective  for  not  alleging  that 
the  acti<m  waa  connected  witii  a  trust  etc., 
constminf  the  section  wltli  section  10827.— 
State  ex  rel  Jones  v.  MalUnckrodt  Chemical 
Works.  156  S.  W.  967. 

A  petition  under  Rev.  St  1909,  {  10322,  re- 
quiring tbe  prosecutiu  attorney  or  circuit  at- 
torney of  St  Louis  city  to  proceed  against  a 
corporation  which  has  fuled  to  file  an  anti-trust 
affidavit  as  required  for  the  forfeiture  of  its 
charter,  was  not  defective  on  the  ground  tliat  a 
proceeding  by  tfae  circuit  attorney  was  not  in 
the  nature  of  quo  warranto,  since  the  statute 
itself  provided  ttie  proceedings. — Id. 

The  Supreme  Court  held  not  authorised,  upon 
affirming  a  judgment  forfeiting  a  corporate  fran- 
chise for  failure  to  make  an  anti-trust  affidavit 
required  by  Ber.  St  1909.  I  HOaSZ,  to  permit 
the  corporaticm  to  file  the  affidavit  upon  terms; 
the  section  providing  in  effect  that  the  court 
"ouiy"  assess  a  fine  in  lieu  of  a  judgment  of 
forfeiture,  if  the  affidavit  be  filed  before  the 
rendition  of  final  Judgment  in  tiie  trial  court 

MORTALITY  TABLES. 

See  Taxation,  i  896. 

MORTGAGES. 

See  Bankruptcy,  {  305;  Chattel  Mortgages; 
Estoppel,  f  26;  Bxecntion,  140;  Executors 
and  Adminlatratonf,  |  231 ;  Fraudulent  Con- 
veyances, i  27;  Noratlon,  |  5. 

V.  AMIONMENT  OF  MOBTOAOB  OB 

DEBT. 

1 249  (Ho.App.)  A  marginal  release  of  a  deed 
of  trust  by  one  as  assignee  of  Oie  note  secured 
is  void;  toe  note  presented  to  and  canceled  by 
the  recorder  at  the  time  being  a  frandulent 
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duplicate,  and  the  one  making  the  releaee  not 
beinK  the  holder  or  owner  of  the  Renuine  note, 
and  ha  v  in;  do  authority  from  its  owner  to 
mnke  the  release.— Ponder  t.  Colvin,  156  S.  W. 
483. 

EC  FORECI.OSTJRI!  BT  EXERCISE  OP 
POWER  OF  SALE. 

S  338  (A  rk.)  Persona  sning  to  enjoin  fore- 
closure of  mortRaRe  to  secure  note  by  husband 
and  wife,  which  was  barred  as  to  the  husband 
by  statute  of  nonclaims,  held  to  have  burden 
alleRini;  and  proving  that  it  was  barred  as 
to  the  wife  or  was  not  such  a  contract  as  waa 
binding  on  her, — Oulberhouae  v.  Ilawthorne,  156 
S.  W.  421. 

8  372  (Ark.)  Kirby's  Dig.  S  5399,  prior  to  its 
amendment  in  1911  (Acta  1911,  p.  256),  limited 
actions  for  possession  after  a  forecloaure  under 
a  power  of  attorney  aa  well  as  foreclosure  suits 
to  the  period  of  limitation  prescribed  for  a  suit 
on  the  secured  debt  or  Uability. — Chilberhouse  t. 
Hawthorne,  166  S.  W.  421. 

X.  FORXiOI4»8UBE  BT  AOTIOR. 

(B)  Rlskt  to  F«reeloae  knd  DeCeaae*. 

S  414  (Mo-App.)  A  deed  of  trost  may  be  fore- 
closed by  the  holder  of  the  note  secured  without 
his  first  having  set  aaide  an  attempted  unau- 
thorized release  by  a  holder  of  a  fraudulent 
duplicate  of  the  note.— Ponder  v.  Colvin,  156 
S.  IV.  463. 

MOTIONS. 

Sec  Appeal  and  Error,  if  285-302;  Criminal 
Low,  SS  022-956;  Inmrtment  and  loforma- 
tion,  I  133;  New  Trial,  H  128-160;  Plead- 
ing, 8  343. 

8  56  (Mo.App.)  The  motion  to  set  aside  be- 
ing at  the  term  at  which  the  order  or  inter- 
locutory judgment  sought  to  be  set  aside  was 
made,  the  order  setting  it  aside  may  be  at  the 
next  term,  to  which  the  motion  was  continued. 
—Mitchell     Greeley,  156  8.  W.  754. 

1 59  (Ky.)  An  order,  though  by  consent,  dis- 
missing^ an  action,  does  not  conclusively  estop 

Slaintiff  from  asking  that  It  be  set  aside;  or 
eprive  the  court  of  power,  on  motion  season- 
ably made,  to  set  it  aside  on  a  showing  of 
good  and  sufficient  reaaons  therefor,  and  that 
substantia]  right  of  the  adverse  party,  ariaing 
since,  and  as  a  result  o^  the  order,  will  not 
be  prejudiced  thereby.— First  Nat  Bank  t. 
Bickel,  liMi  S.  W.  85a 

dv.  Code  Prac.  |  333,  providing  that  objec- 
tions and  exceptions  must  be  made  and  taken 
by  the  party  before  be  will  be  heard  to,  after- 
irarda,  object  to  an  order  or  ruling  of  the  court, 
does  not  apply  with  the  same  force  in  the  trial 
court  as  on  appeal ;  and  so  does  not  prevent 
it,  for  good  reasons,  on  motion  seasonably  made, 
setting  aside  an  order  entered  without  excep- 
tion or  objection,  or  even  hj  consent^Id. 

MOTIVE. 

See  Homicide,  8  166. 

MOTOR  VEHICLES. 

See  Bailroadl^  H  827,  860. 

MUNICIPAL  CORPORATIONS. 

See  Animals,  |  60;  Constitutional  law, 
88,  208;  Counties;  Eminent  Domain, 
70,  106;  Evidence,  88  32,  161;  Hawkers  an._ 
Peddlers,  81  h  2;  Injunction.  8  8o;  Intox- 
icating Liquors.  {I  16,  19;  Licenses,  88  6,  7; 
Railroads,  Si_76,  118.  114.  243,  406 ;  Schools 
and  School  Districts;  Trial,  I  253:  Waters 
and  Water  CMtnea,  H  201-208,  208,  208. 


IV.  PROCEEDINGS  OF  cotnron.  OR 

OTHER  OOVERimiG  BODT. 

(B)  Ordinance*  nnd  By-Laws  In  Gcnernl. 

I  109  (Ark.)  A  recital  in  the  minute  book  of 
the  proceedings  of  the  council  of  a  city  that 
the  council  met  Auguat  6,  1900.  was  a  mere 
misprision  of  the  recorder,  where  the  minutes 
also  recited  that  the  meeting  was  a  r^ular 
meeting  of  the  council  which  met  on  the  first 
Thursday  of  each  month,  and  an  ordinnnce 
adopted  at  the  meeting,  and  duly  recorded  in 
the  book  for  that  purpose,  and  duly  authenticat- 
ed, is  not  invalid. — City  of  Malvern  v.  Cooper, 
156  S.  W.  845. 

il  1 1  (Tenn.)  A  municipal  corporation  may 
y  enact  such  ordinances  as  are  not  conflict- 
ing with  the  general  laws  of  the  state  and  ara 
reasonable  and  adapted  to  the  corporate  purpoa- 
ea.— Farmer  r.  City  of  Nashville.  166  S.  W. 
189. 

8  120  (Ky.)  In  construing  a  municipal  ordi- 
nance, the  intention  of  the  lawmaking  depart- 
ment should  be  carried  out,  and  the  ordinance 
should  be  construed  so  as  to  sustain  its  va- 
lidity when  it  is  reasonably  susceptible  of  that 
construction.— Weyman  t.  Otr  ol  Newport* 
166  S.  W.  109. 

8122  (Ark.)  Kirby's  Dig.  {  5473.  providing 
for  the  recording  of  ordinances,  and  their  au- 
thentication, provides  for  a  permanent  record 
perpetuating  evidence  of  ordiaances,  and  ordi- 
nances appearing  in  the  record  and  duly  au- 
thenticated are  presumptively  correct,  and  cei^ 
tified  copies  are  admissible  in  evidence  under 
section  5471.— City  of  Malvern  v.  Cooper,  150 
S.  W.  846. 

IX.  PUBUG  nCPROVEBIEllTS. 

(A)  Power    to     Mnke    Improvemomte  me 

Gmnt  Aid  Therefor. 

8281  (Ark.)  The  state  under  its  police  power 
may  permit  cities  to  pass  ordinances  for  the 
construction  by  abutting  owners  of  ndewalks 
of  a  kind  prescribed,  and  the  failure  of  an 
owner  to  construct  the  required  aidewalk  can> 
not  be  excused  by  showing  that  he  had  a  good 
and  sufficient  walk. — City  of  Malvern  v.  Cooper. 
166  S.  W.  845. 

Kirby's  Dig.  8  5542,  empowering  the  council 
of  any  city  to  compel  abutting  owners  to  brild, 
rebuild,  maintain,  and  repair  sidewalks,  confers 
not  only  the  power  to  require  the  building  dC 
sidewalks  originally,  but  also  to  compel  the 
rebuilding  and  repair  of  sidewalks.— Id. 

8  282  (Mo.App.)  There  was  a  sufficient  selec- 
tion of  the  kind  of  material  to  be  used  in  a 
atreet  paving  where  the  specifications  and  ordi- 
nances set  lorth  four  kinds  of  material  recom- 
mended by  the  board  of  pubUc  works  and  gave 
the  property  owners  time  to  select  one  of^the 
four,  provided  that  the  board  should  select  if 
the  owners  did  not  do  so,  and  the  I)oard  after- 
wards made  a  selection  uiran  the  owner's  failure 
to  do  so,  and  a  confirming  order  was  passed 
requiring  the  use  of  such  material — ^Barber  Aa- 

§halt  Paving  Go.  t.  Kansas  City  HjdrauliG 
'ress  Brick  Co.,  166  S.  W.  749. 

(B)  Prellulnnry-    ProccedlnicB    nnd  Ovdf- 

nnnces  or  ReHOlnllona. 

{  292  (Ark.)  A  lessee  for  a  term  of  99  years 
is  not  an  owner  within  the  purview  of  Const, 
art  19.  i  27.  providing  that  the  general  as- 
sembly may  authorize  assessments  on  real  pnii>- 
erty  to  be  based  upon  the  consent  of  the  major- 
ity in  value  of  the  proper^  owners  owning 
property,  and  so  cannot  petiti<Hi  for  a  publbe 
improvement. — Smith  t.  Itmroveme&t  DisL  Mo. 
14  of  Texarkana.  166  S.  W.  46S. 

8  300  (Aik.)  Under  Kirby's  Dig.  |  5542,  em- 
powering the  council  of  any  city  to  compel  by 
ordinance,  resolution,  or  order,  abutting  owners 
to  construct  sidewalks,  a  city  may  compel  by 
ordinance,  resolution,  or  order  the  constmctioD 
ot  sidewalks,  or  It  may  adopt  all  of  the  meth- 
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odi.— Olty  of  Malvern  t.  Cooper,  166  S.  W. 
845. 

S3r3  (Mo-App.)  Where  an  original  ordinance 
authoriztne  street  improvements  prescribed  the 
time  in  wBicb  the  work  must  be  done,  it  must 
be  completed  within  such  time,  and  the  author- 
Ides  cannot  abandon  it  and  after  the  lapse  of 
a  long  period  resume  the  work  at  the  place 
where  it  was  left  ofif.— Barber  Asphalt  Paving 
Co.  V.  Kansas  City  Hydraulic  Preas  Brick  Co., 
150  S.  W.  749. 

Where  the  original  ordinance  authoriziug 
street  paving  apeafiea  no  time  within  which 
the  work  must  be  done,  as  it  may  legally  do, 
tbe  work  must  be  completed  witbin  a  reason- 
able time,  and  an  unexplained  delay  of  one 
year,  9  months,  and  23  days  before  the  letting 
of  the  contract  waa  unreasonable.— Id. 

What  constitntes  a  reasonable  time  for  the 
commencement  of  a  street  paving  must  be  de- 
termined from  the  circumstances  of  the  partic- 
ular case.— Id. 

{316  (Mo.App.>  The  courts  should  be  liberal 
in  passing  upon  the  validity  of  proceedings  for 
street  improvements.— Barbet-  Asphalt  Paving 
Co.  V.  Kansas  City  Hydraulic  Press  Brick  Co., 
156  S.  W.  749. 

(O  CoBtrnota. 

1 330  (McApp.)  Designation  of  pavement  as 
to  which  one  Indder  had  the  exclusive  right 
thereby  preventing  competition  held  not  to  in- 
validate tax  bills,  where  the  pavement  desipnat- 
ed  was  a  patented  article.— Raekliffe-Gibson 
Const.  Co.  v.  Walker,  156  S.  W.  65. 

1 330  (McApp.)  The  fact  that  a  street  paving 
contract  re4iuired  a  particular  brand  of  asphalt, 
which  was  controlled  solely  by  the  contractor, 
to  be  used,  did  not  render  the  contract  void  on 
the  ground  that  it  excluded  competition.— Bar- 
ber Asphalt  Paving  Co.  v.  Kansas  Gitgr  Hy- 
draulle  Press  Brick  Co.,  156  S.  W.  749. 

8  362  (Mo.App.)  Though  a  contract  for  a 
street  paving  required  the  work  to  be  completed 
within  60  days  from  the  date  of  confirmation, 
the  contractor  bad  a  reasonable  time  in  which 
to  complete  it  where  it  also  imposed  a  penalty 
of  $10  a  day  if  the  work  was  not  completed 
within  the  specified  time.— Barber  Asphalt  Pav- 
ing Co.  V.  Kansas  City  Hydraulic  Press  Brick 
Co.,  166  S.  W.  749. 

The  city  of  Kansas  City  had  power  to  extend 
by  ordinance  the  time  provided  for  the  com- 
pletion of  street  paving  if  the  extension  was 
made  before  the  expiration  of  the  time  fixed  in 
the  origiual  ordinance  and  contract — Id. 

§  376  (Ky.)  Contractors  to  construct  different 
sections  of  a  sewer  system  of  a  city  must  each 
exercise  such  care  for  the  protection  of  the 
other  as  a  man  of  ordinary  prudence  would  use 
for  his  own  protection  under  like  circumstances, 
and  a  contractor  is  liable  for  negligence  causing 
injury  to  another  contractor.— T.  B.  Jones  & 
Co.  V.  Ferro  Concrete  Const  Co.,  166  B.  W. 
1060. 

(B)  Aaaeasmenta  for  Beneflta,  and  Special 
Taxea. 

{  445  (McApp.)  The  offer  of  a  special  rebate 
to  abutting  property  ownere  by  a  successful 
bidder,  to  prevent  their  opposition  to  a  propos- 
ed public  improvement  at  a  time  when  uieir 
opposition  thereto  might  prove  effective  to  pre- 
vent him  obtaining  the  contract,  is  a  fraud 
which  will  invalidate  the  tax  bills. — BacJdlffe- 
Gibson  Const.  Co.  v.  Zielda  Fonee  Inv.  Co., 
166  S.  W.  66. 

An  offer  by  a  contractor  for  a  public  im- 
provement of  a  discount  to  those  paying  their 
tax  bills  promptly  and  not  contesting  their 
validiW,  wnich  was  open  to  all  property  own- 
ers did  not  invalidate  the  tax  bills  whether 
made  before  or  after  the  letting  of  tlie  con- 
tract.—id. 


1 446  QtthApp.)  While  It  was  within  tlie  pow- 
er of  the  city  to  require  a  street  pavii^  con- 
tractor to  guarantee  the  pavement  for  ten  years 
without  repair,  such  guaranty  merely  bound 
the  contractor  to  repair  it  for  that  period  with- 
out further  compensatfon,  and  did  not  mean 
that  the  pavement  should  not  need  repairs 
witbin  that  time,  and  hence  such  guaranty  did 
not  render  tax  hills  for  the  paving  void  on  the 

f round    of  nonperformance.— Barber  Asphalt 
'aving  Co.  v.  Kansas  City  Hydraulic  Press 
Brick  Co.,  156  S.  W.  749. 

{450  (Ark.)  The  court  of  chancery  cannot  al- 
ter the  boundaries  of  an  improvement  district 
as  established  by  municipal  ordinance  upon  pe- 
tition by  property  owners. — Smith  v.  Improve- 
ment Dlst  No.  14^  of  Texarkana,  156  S.  W.  455. 

1 485  (Mo.App.)  Since  Kansas  City  Charter, 
art  9,  I  18,  makes  tax  bills  prima  facie  evi- 
dence 01  their  validity,  it  will  be  presumed,  in 
an  action  on  tax  bills,  that  the  selection  of 
paving  materials  was  properly  made.— Barber 
Asphalt  Paving  Go.  v.  Kansas  City  Hydraulic 
Press  Brick  Co,  106  S.  V.  749. 

(F)  BMfaroemeat  of  Assesamenti  ud  Spo- 
elnl  Tuos. 

{  527  (Mo.App.)  Rev.  St  1909,  IS  9848. 9849, 
requiring  notice  of  suit  brought  to  foreclose 
special  tax  bills  to  be  filed  witii  the  comptroller 
in  certain  cities  witbin  ten  days  after  suit 
brought,  and  providing  that  a  failure  to  do  so 
shall  be  a  defense,  held  not  retroactive  or  ap- 
plicable to  tax  bills  issued  and  notice  jriven 
prior  to  their  adoption.~Cil8onite  Cmist  Co.  v. 
Greffet,  156  S.  W.  765. 

§568  (Ark.)  In  a  suit  by  a  city  to  recover 
the  cost  of  the  construction  of  a  sidewalk  on 
the  failure  of  the  abutting  owner  to  build  it 
evidence  held  to  justify  a  finding  tioit  notice 
was  served  on  the  owner  notifying  him  to  build 
the  walk.— City  of  Malvern  v.  Cooper,  156  S. 
W.  845. 

g  569  (Mo.App.)  An  instruction,  in  an  action 
on  a  tax  bill  issued  for  street  i>aving,  that  if 
the  jury  find  that  the  work  and  materials  were 
not  substantially  according  to  the  terms  of  the 
contract,  "and  said  work  and  materials  were 
not  of  any  value,"  they  shonld  find  for  de- 
fendant was  erroneous  for  requiring  a  finding 
that  the  work  was  not  of  any  value  in  addition 
to  a  finding  that  it  was  not  according  to  con- 
tract-Barber Asphalt  Paving  Ca  v. '  Kansas 
Cibr  Hydraulic  Press  Brick  Co.,  156  S.  W. 
749. 

Z.  POLIOE  POWIIB  AlfD  VBOrVUk^ 
TIONS. 

(A)  DelecmtloBt  Blxtemt*  aad  Kxorelae  of 

Power. 

S  592  Crex.CiT.App.)  Where  it  did  not  appear 
that  the  general  stock  law  was  in  force  u>  a 
county  containing  a  city  having  a  stock  law 
ordinance,  it  was  no  objection  to  the  ordinance 
that  its  penalties  were  different  from  the  gen- 
eral law.— Conner  v.  Skinner,  156  S.  W.  567. 

S  604  (Tex.Civ.App.>  By  Sayles'  Ann.  Civ.  St 
1897,  art  594,  towns  and  villages  incorporated 
under  articles  579-617  have  power  to  provide 
by  ordinance  for  the  impounding  and  sale  of 
stock  running  at  large  within  the  corporate  lim- 
ita— Conner  v.  Skinner,  156  S.  W.  567. 

A  city  ordinance,  passed  according  to  stat- 
utory authority,  providing  for  the  troponnding 
of  stock  running  at  large,  held  constitntfonaT. 
—Id.. 

(B)  TlolatioBs  and  BBfoveenaoMt  of  Revn- 

latloBi, 

1 644  (Ky.)  Both  generally  and  under  Ky.  St 
S  3366,  a  municipality  is  not  liable  for  costs, 
either  in  the  lower  court  or  on  appeal,  in  pros- 
ecutions for  violations  of  its  ordinances,  though 
the  defendant  be  acquitted.— City  of  Owensboro 
T.  McFall,  106  S.  W.  38S. 
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XX.  USE  AMD  BEOmLATIOir  OF  FOB- 
ZJO  VIaACJM,  PBOPEBTT, 
AHD  WOBKS. 

(A)  Streets  and  Other  PnbUe  W«r>> 

SS  680,  681  (Mo.)  Municipal  authorities  have 
no  power  to  authorize  the  use  of  a  public  street, 
so  as  to  destroy  rights  of  inffress  and  egress  to 
abutting  property,  without  compensation  to  the 
owners.— Ver  Steeg  v.  Wafaaih  R.  Co.,  166  S. 
W.  689. 

S  705  (Tex.(Sv.App.}  Plaintiff,  atruck  and  in- 
jured by  an  aatomobile  as  she  was  waiting  by 
the  aide  of  a  street  car  track  for  au  approach- 
ing car,  held  not  negligent  in  having  failed  to 
look  and  listen  for  the  automobile,  wUch  was 
beiu^  operated  on  the  wrong  side  of  the  street, 
in  violation  of  a  city  ordinance  and  recognized 
rules  of  the  road. — Posener  v.  Long,  166  S.  W. 
591. 

8  705  (Tei.Civ.App.)  Plaintiff,  who  drove  up 
to  the  left-hand  curb  of  the  street,  and  there 
held  a  conversation  with  a  pedestrian,  was  not 
in  violation  of  an  ordinance  reQulring  all  per- 
sons to  turn  to  the  right  so  u  to  preclude  a 
recovery  of  damages  for  injuries  from  the  run- 
ning away  of  his  horse,  caused  by  the  negligence 
of  defendant's  servant  who  drove  by  him. — 
United  States  Elrpress  Co.  v.  Taylor,  156  S.  W. 
617. 

Where  i^intiff's  horse  was  caused  to  Tun 
away  by  defendant's  driver,  who  cracked  Iiis 
whip  over  defendant's  horses,  and  also  by  the 
shape  of  defendant's  vehicle,  defendant  is  liable 
if  tne  accident  would  not  have  occurred  except 
for  the  negligence  of  the  driver. — Id. 

One  driving  along  a  city  street,  who  popped 
and  cracked  his  whip  within  a  few  feet  of  a 
horse  standing  at  a  curb,  is  negligent,  regard- 
less of  whether  the  driver  used  care  in  so  do- 
ing.—Id. 

§  706  (Tei.Civ.App.)  In  a  personal  injury  ac- 
tion where  the  defense  of  contributory  neglir 
icence  was  revised,  a  charge  submitting  tne  vari- 
oos  elements  of  contributory  negligence  held  not 
erroneous  as  chairing  that  they  must  all  exist 
in  order  to  find  for  defendant— United  States 
Express  Co.  v.  Taylor,  156  S.  W.  617. 

It  cannot  be  held  as  a  matter  of  law  that 
one  driving  a  gentle  and  city-broke  horse  is 
guilty  of  negligence  in  failing  at  all  times  to 
have  such  a  grip  on  the  reins  that  he  might 
control  the  horse  it  suddenly  frightened  by  the 
cracking  of  another  driver's  whip.— Id. 

Xn.  TOKT8. 

IB)  Acts    w    OmiBslonp    of    Oflloera  or 
AseatK. 

1 74S>/2  (Kt.)  a  city  is  not  liable  for  the 
negligence  of  its  servants  in  the  discharge  of 
its  governmental  functions. — T.  B.  Jones  &  Co. 
V.  Ferro  Concrete  Const  Co.,  156  S.  W.  1060. 

S  75 1  (Ky.)  Where  the  Ixiuisville  sewerage 
commission,  adopting  plans  for  the  construction 
of  a  system  of  sewers,  let  sections  thereof  to 
different  contractors,  it  was  not  liable  for  the 
negligence  of  a  contractor  causing  injury  to  an- 
other contractor,  for  in  view  of  Const  |  180, 
its  funds  could  not  be  diverted. — T.  B.  Jones  Sc 
Co.  v.  Ferro  Concrete  Const  Co.,  156  S.  W. 
1060. 

(751  (Mo.App.)  The  city  was  liable  for  the 
negligence  of  its  contractor,  engaged  in  paving 
a  street,  in  failing  to  maintain  lights  and  bar- 
riers, since  it  was  the  city's  primary  duty  to 
keep  its  sidewalks  and  streets  in  a  reasonably 
safe  coodition  for  travel.— SchlinsU  v.  City  of 
St  Joseph,  166  S.  W.  82a 

(O  Defects  or  Obstraotlona  la  Streets  «nd 
Other  Pnbllc  Wars. 

f  799  (Mo.App.)  Part  of  a  street  which  is  be- 
ing paved  may  be  open  to  puhUc  use,  although 
another  part  has  been  withdrawn  from  use. — 
Sfhlioski  V.  City  of  St  Joseph,  156  S.  W.  823. 

i  77 1  (Mo.App.)  Where  a  path  had  been  pre- 
pared for  pedestrians,  the  city  is  not  liable  for 


iDjuriea  caused  by  the  formation  of  a  thin  film 
of  Ice  resulting  from  a  tnetlng  of  the  water 
mnntng  from  we  mow  as  it  melted.— Kdley  v. 
City  of  St  Joseph,  166  S.  W.  804. 

1788  (Mo.App.)  To  render  a  city  liable  for 
the  negligence  of  its  contractor  engaged  in  pav- 
ing a  street  in  faUing  to  place  lights  and  bar- 
riers, it  was  not  necessary  tliat  the  obstmcti<m 
causing  the  injury  should  have  been  there  snf- 
ficiently  long  to  charge  the  city  with  notice.— 
Schlinski  v.  City  of  St  Joseph,  156  S.  W.  823. 

1 805  (Mo.App.)  A  traveler  on  a  ciW  street 
is  Dound  to  use  reasonable  care  to  avoid  known 
and  expected  obstructions  and  defects. — Wallow- 
er  V.  Webb  City,  156  S.  W.  48. 

§806  (Mo.App.)  Plaintiff,  while  driving  u 
aatomobile  along  a  city  street  held  required  to 
use  reasonable  care  to  discover  danger  from 
a  rope  stretched  across  the  street  from  the  top 
of  a  gin  pole  used  in  buildliu:  operations  to  a 
telegraph  itole,  and  avoid  injury  from  a  colli- 
sion therevritii.— Wallower  t.  Wehb  Gi^,  U6 
a.  W.  4S. 

A  traveler  on  a  city  street  is  bound  to  use 
reasonable  care  to  discover  obstructions  and  de- 
fects which  are  unknown,  unexpected,  and  un- 
lawfully there. — Id. 

{809  (Mo.App.)  The  act  of  a  contractor  Id 
stretching  a  rope  across  a  street  to  sid  in  the 
erection  of  a  building,  held  not  onlawfoL  but 
negligent  only.— Wallower  v.  Webb  City,  156  S. 
W.  48. 

I  812  <Mo.App.)  A  notice  of  claim  Cor  injarr 

S'ven  to  a  municipality  in  accordance  with 
ev.  Bt  1909,  f  8863,  making  such  notice  a 
condition  precedent  to  recovery,  is  not  invalid 
for  the  mere  omission  of  a  statement  of  the 
county  in  which  the  city'was  located. — Kelley  v. 
City  of  St  Joseph,  156  S.  W.  804. 

1818  (Mo.App.)  Where  it  was  a  debatable 
question  whether  a  contractor  was  nwligent  in 
stretching  a  rope  across  a  street  wiuout  piu- 
vidiQg  adequate  clearance,  evidence  that  it  was 
done  in  tiie  usual  and  customary  manner  was 
admistible^Wallower  t.  WeU>  1S6  S.  W. 

48. 

1821  (Ho.App.)  Act  of  a  contracts  in 
stretchit^  a  rope  across  a  street  so  that  suffi- 
cient clearance  was  not  provided  for  automobiles 
on  ail  parts  of  the  roadway,  was  not  negligence 
as  a  matter  of  law. — Waliowep  v.  Webh  aty, 
166  S.  W.  48. 

1 82 1  (Mo.App.)  It- is  not  contribntwry  negli- 
gence as  a  matter  of  law  for  a  pedestrian  to 
trip  against  an  obatroetlon  in  a  street,  tbon^ 
in  sight  unless  It  was  so  obvions  that  one  ex- 
ercising the  ordinary  senses  could  not  tail  to  no- 
tice it— Alexander  v.  City  of  St  Joseph.  156 
S.  W.  729. 

It  is  a  question  for  the  jury  whether  ft  was  nec- 
ligence  for  a  city  to  permit  a  stump  five  or  ox 
inches  in  diameter,  and  extending  three  or  four 
.inches  above  thu  sur&ce  of  the  sidewalk,  to 
remain  there  for  five  montba.— Id. 

f  821  (Mo.App.)  A  pedestrian  heU  not  niilty 
of  contributory  negligence,  as  a  matter  of  law. 
in  leaving  sidewalk  on  account  of  obstroctions 
and  proceeding  in  the  dark  along  a  street  oo 
which  work  was  being  done;  there  being  no 
lights  or  barriers  to  warn  him  of  danger. — 
Schlinski  v.  City  of  St  Joseph,  166  S.  W.  K*3. 

In  an  action  for  injuries  caused  by  obstruc- 
tions in  a  street  which  was  being  paved,  it  was 
a  question  of  fact  for  the  jury  whettier  the 
street  had  been  wiUidrawn  from  public  use. — Id. 

I  822  (Mo.App.)  An  instmctlon  that  a  pedes- 
trian assumed  all  risks,  even  that  of  defendant's 
negligence,  by  leaving  a  sidewalk  and  proceeding 
in  the  dark  along  a  street  which  was  b^ng 
paved  held  properly  refused.— SchlinsU  v.  City 
of  St.  Joseph,  156  S.  W.  823. 

An  instruction  that,  as  to  one  who  knew  in  a 
general  way  that  a  street  was  being  improvcl. 
there  was  no  duty  to  place  red  lijrhts  or  ob- 
structions to  warn  him  of  the  conditiMi  of  the 
street  vraa  properly  refused.- Id. 
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1NDBX-DIOD8T 


Vmt  Trial 


MURDER. 

Se«  Homicide.  H  17,  252-257. 

MUTUAL  BENEFIT  INSURANCE. 

S«e  Iiunizatice,  H  69B-827. 

NAMES. 

See  Forgery,  S  29. 

NEGLIGENCE. 

See  Animals,  I  44;  Appeal  and  Error,  H 
1031,  1033,  1040,  1053,  1060,  1067;  Car- 
riera,  II  47-321;  Death;  Electricity;  Has- 
band  and  Wife,  |  2S:  Landlord  and  Tenant, 

I  170:  Master  nnd  Servnnt.  SS  R7-296;  Mu- 
nicipal_Corponili..D»,  §§^:i7(i.  ^**jf^l|^T 


jin.i  W.itfT  roiirsps.  S8  US,  20S. 

H.  PBOXmATE  OAUSE  OF  INJUBT. 

(  56  (Mo.App.)  The  ''proximate  cause"  of  an 
iojury  ia  the  active  efficient  cause  which  sets 
in  motion  a  train  of  events  which  causes  the 
injury  complained  of  without  the  intervention 
of  any  force  initiated  and  actively  operating 
from  an  independent  source.— Strayer  t.  Qulncy, 
O.  &  K.  C.  B.  Co.,  156  8.  W.  7S2. 

m.  CONTBiailTOBT  HEOUOEITOS. 

(C)  Impvtcd  NeKliKCi>e«> 

189  (Tex.Civ.App.)  A  telephone  lineman,  in- 
jured by  contact  with  a  defectively  insulated 
electric  light  wire,  is  not  chargeable  with  the 
telephone  company's  knowledse  of  such  condi- 
tion or  its  negligence  in  causing  it.— Snyder 
Ice.  light  &  Power  Co.  Bowron,  156  S.  W. 
560. 

(D)  CoBBpamttfTc  jrevllsemee. 

{98  (Ky.)  Where  both  parties  are  gnllty  of 
ncKligPDce  which  concurred  in  producing  an 
injury,  the  one  suffering  the  loss  cannot  re- 
cover, for  the  law  will  not  atop  to  inqoire  which 
was  the  most  negligent,  but  oars  all  recovery  if 
the  toss  would  not  have  happened  but  for  the 
n)>Kligeoce  of  plaintiff.— Mann  Bros.  T.  Oity  of 
tlcndersoo,  156  S.  W.  1063. 

IT.  A0TIO1T8. 

<A)  RIsht  at  Aetloa,  PaMleai  PrsllmlMWr 
ProeeedlBca,  wmtL  FlmAlBV< 

I  119  (Mo.App.)  If  plaintHTs  own  evidence 
convicts  him  of  neKligenee  sufficient  to  defeat 
his  right  to  recover,  defendant  may  take  ad- 
vantage thereof,  thoiiKb  contributory  negligeoce 
is  not  pleaded. — Wallower  v.  Webb  City,  156 
S.  W.  4S, 

(B)  BTldeMec. 

I  134  (Mo.App.)  Proof  of  negligence  Is  not 
conjectural  wtiere  it  is  eBtabUshed  by  facts 
from  which  a  logical  inference  may  be  drawn 
that  the  defects  complained  of  caused  the  acci- 
dent—Rbea  T.  Missouri  Pac.  By.  Co.,  156  S. 
W.  4. 

I  134  <Mo.App.)  A  prima  facie  case  of  negli- 
gence against  contractor  engaged  in  paving 
street  held  made  by  proof  of  an  ordinance  re- 
quiring lights  and  barriers  and  of  its  failure  to 
comply  therewith.— Schlinski  T.  City  of  St 
Joseph,  16«  S.  W.  823. 

(C)  Trial,  Jadarment.  and  ReTlew. 

f  136  (Ey.)  In  an  action  for  negligence  of 
defendant's  aerrant  in  doung  an  extension  table 
so  as  to  mash  and  cmsh  plaintiirs  thumb,  per- 
emptory instruction  for  defendant  held  properly 
denied.— Green  v.  Bums.  166  S.  W.  1029. 


NEGOTIABLE  INSTRUMENTS. 

See  BiUs  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  H  938,  040;  New  Trial,  H 
102-108. 

NEW  TRIAL. 

See  Appeal  and  Error,  U  286-302,  S27,  732. 
743.  854,  870,  9m  1015;  Criminal  Law, 
H  922-tee,  1090,  1097,  llOL 

H.  O-BOtTKDS. 

(F)  Verdlet  or  FlndlBcs  OoMtrarr  to  Law 

or  Kvldencc. 

{ 70  (Mo.App.)  There  having  been  a  prima 
facie  showing  of  a  fact,  and  no  question  as  to 
such  fact  having  been  raised  in  the  .pleadings 
or  evidence,  indefinlteness  as  to  the  proof  of 
such  fact  is  not  groand  for  new  trials— Ponder 
T.  Colvin,  166  S.^.  483, 

S  78  (Mo.App.)  In  an  action  by  minor  chil- 
dren for  their  father's  death,  the  jury  ia  not 
confined  to  any  exact  measure  in  estimating 
damages,  but  have  considerable  discretion 
which  will  not  be  Interfered  with  by  the  courts 
nnless  abosed^-Gentry  t.  Wabash  B.  Co.,  166 
S.  W.  27. 

(G)  Barprlae,  A«eld«nt,  IaadT«*t«ae«»  vr 

Hlatake. 

I  86  (Tez.Civ.App.)  Where  nonresident  attor- 
neys of  defendant  were  notified  that  the  case 
would  not  be  set  down  for  trial  on  any  partic- 
ular day,  and  that  it  was  neceraary  to  watch 
the  docket  and  try  the  case  when  It  was  reach- 
ed, and  were  advued  that  the  court  on  a  desig- 
nated day  would  set  the  jury  docket,  denial  of 
new  trial  on  the  ground  of  the  absence  of  the 
attorneys  at  the  trial  was  not  an  abuse  of  dis- 
cretion.— Niagara  Fire  Ins.  Ca  t.  Lollar,  156 
S.  W.  1140. 

S  87  (Mo.App.)  That  the  case  was  not  tried 
as  efficiently  as  might  be  is  no  ground  for  a 
new  trial.— Ponder  v.  Colvin,  156  S.  W.  483. 

(H)  Newlr  Discovered  Bvldencc. 

I  102  (Tex.Civ.App.)  Where  an  action  of  trea- 
pass  to  try  title  was  commenced  in  April,  1905, 
and  tried  in  January,  1912,  It  could  not  be  said 
that  the  trial  court  abused  its  discretion  In 
denying  a  new  trial  for  newly  discovered  evi- 
dence, consisting  of  public  records  of  the  same 
court,  for  lark  of  diligence. — Wagner  v.  Qeisel- 
man,  156  S.  W.  524. 

i  102  (Tex.Civ.App.)  Where  It  was  claimed 
that  an  operation  on  plaintiff's  wife  was  ren- 
dered necessary  by  an  electric  shock  for  which 
defendant  was  liable,  and,  though  defendant 
could  have  procnred  the  testimony  of  plaintilTB 
physician  to  the  contrary,  it  did  not  do  so,  it 
was  not  entitled  to  a  new  trial  for  newly  dis- 
covered evidence  thereof. — Southwestern  Tele- 
graph &  Telephone  Co.  v.  Davis,  166  S.  W. 
1146. 

S  t05  (Ky.)  In  a  personal  injury  action,  held, 
that  a  new  trial  could  not  be  awarded  mereiy 
on  account  of  evidence  which  would  tend  to 
impeach  a  physician  who  testified  in  favor  of 
plaintiff.— South  Covington  ft  C.  St  By.  Co. 
V.  Lee,  156  S.  W.  99. 

I  108  (Ky.)  A  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence,  un- 
less the  evidence  be  of  a  decisive  nature,  and 
such  as  to  render  a  different  result  reasonably 
certain.— South  Covington  ft  C.  St  By.  Co. 
V.  Lee,  156  S.  W.  99. 

Id  a  personal  iojury  action  by  one  who  was 
a  minor  at  the  time  of  the  accident,  where  the 
case  turned  largely  on  whether  the  first  ap- 
pointment of  a  guardian  was  valid,  newly  dis- 
covered evidence  held  insnfflcient  to  authorize 
a  new  trial,  not  showing  that,  at  the  time  of 
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the  appointment,  the  minor  resided  in  the  coun- 
ty in  which  it  was  made. — Id. 

^  108  (Ky.)  A  new  trial  for  newly  discovered 
evidence  will  not  be  granted  unless  the  evidence 
is  such  as  to  render  a  different  result  reasona- 
bly certain. — Weaks  v.  McDowell  ConsL  Co., 
IBG  S.  W.  127. 

Newly  discovered  evidence  in  an  action  for 
injuries  to  a  child  by  the  explosion  of  nitro- 
glycerin caps  found  in  the  journal  of  a  steam 
shovel  of  defendant  keld  not  of  such  a  decisive 
character  as  to  render  a  different  result  reason- 
ably certain.— Id. 

m.  PBOOEEDIMOS  TO  PBOCVBE 
NEW  TRIAI.. 

§  128  (Tex.Civ.App.)  A  motion  for  new  trial 
on  tbe  ground  that  the  verdict  is  excessive  un- 
der the  undisputed  evidence  must  specify  where- 
in tlie  verdict  is  excessive. — PeacocK  v.  Coltrane, 
156  S.  W.  1087. 

S  150  <Ky.)  Where  new  trial  was  sought  on 
the  ground  of  newly  discovered  evidence,  only 
tbe  testimony  of  those  witnesses  whose  aflSda- 
vlts  were  filed  could  be  considered,  notwith- 
standing an  employ^  of  defendant  bad  made 
aUidavit  as  to  what  others  would  testify  to. — 
South  Covington  &  C.  St.  Ry.  Co.  v.  Lee,  158 

s.  w.  »y. 

NON  OBSTANTE  VEREDICTO. 

See  Jadsment,  I  199. 

NONRESIDENCE. 

See  Hixhwa^fli  S  ^■ 

NOTICE. 

See  Banks  and  Banking,  |8  54,  71 ;  Pills  and 
Notes,  S  397;  Carriers.  H  105,  150,  180: 
Chattel  Mortgages,  {  150 :  ConBtitutiunal 
Law,  8  2.')!;  Corporations,  I  428;  Evidence, 
8  IS5 ;  Executors  and  Administrators,  18  24, 
379;  Insurance,  §{  229,  378,  390,  639,  672, 
765;  Intoxicating  liquors,  §  33;  Judgment, 

L378;  Justices  of  the  Peace,  88  160,  189; 
aster  and  Servant  8  30;  Mechanics'  Uens, 
I  126 ;  Municipal  Corporations,  S  527,  812 ; 
Partnership,  |  241;  Pleading.  8  240;  Prin- 
cipal and  Agent,  8  177;  Principal  and  Sure- 
ty, 8  126;  Railroads.  §  2r>4 ;  Receivers.  8 
134;  Schools  and  School  Districts,  8  135; 
Specific  Performance,  8  22;  Vendor  and 
Purchaser,  88  229.  231:  Waters  and  Water 
Courses,  f 8  208,  209 ;  Witnesses,  8  188- 

NOVATION. 

1 5  (Tex.OiTApp.)  Where  the  buyer  of  per- 
sonal proper^  gave  a  purchase- money  mort- 
gage thereon,  and  sold  it  to  another  who  exe- 
cuted a  second  mortgage  for  the  purchase  mon- 
fifi  giving  new  notes,  it  being  the  intention  of 
the  parties  to  discharge  the  original  debt, 
there  was  a  complete  novation  which  discharg- 
ed the  mortgage,^American  Type  Founder 
Co.  V.  First  KtX.  Bank.  UiO  S.  W.  300. 

NUISANCE. 

See  Landlord  and  Tenant,  {  170. 

I.  PRIVATE  NUIBAirCEB. 

(C)  Abalement  Knd  Injmactlon. 

f  33  (Tex.Civ.App.)  Id  a  suit  to  restrain  the 
maintenance  of  a  livery  stable  as  a  nuisance, 
and  for  damages,  evidence  offered  by  plaintiff 
that  defendant  had  contracted  not  to  engage 
in  the  livery  business  in  the  town  for  five 
years,  and  that  a  suit  was  pending  to  enjoin 
him  from  doing  so,  was  immaterial.— Kennedy 
V.  Garrard,  156  S.  W.  570. 

8  35  (Tex.Civ.App.)  If  a  nuisance  is  perma- 
nent, so  that  the  damage  therefrom  to  adja- 
cent property  constantly  and  resiilnrly  occurs, 
the  person  injured  may  recover  the  resulting 


depreciation  In  the  value  of  bis  proper!?,  both 
for  the  past  and  future  at  one  time,  and  is 
not  entitled,  in  addition,  to  have  the  nuisance 
enjoined.— Kennedy  v.  Garrard,  156  S.  W.  670. 

If  a  nuisance  to  adjacent  property  was  abat- 
able, the  person  injured  thereby  would  be  en- 
titled, in  an  action  to  abate  the  nuisance,  to 
recover  such  damages  as  would  fairly  compen* 
sate  him  for  having  been  deprived  of  the  en- 
joyment of  his  property  up  to  trial,  and,  in 
addition,  to  have  the  oiainteDance  of  the  ntd- 
sance  restrained.— Id. 

n.  FTTBuo  mnsAiroEs. 

(C)  A1iat«maat  «md  laJameMra. 

880  (Tex.Cr.App.)  Ooia  keciiing  a  restaurant 
in  which  lewd  women  were  allowed  to  congre- 
gate, drink,  and  make  arrangements  for  fnture 
sexual  immoralities  fs  guilty  of  keeping  a  dis> 
orderly  house  within  the  purview  of  Penal 
Code  1911,  arts.  407.  408,  4Sl9,  and  so  may  be 
enjoined  under  the  direct  provisions  of  article 
5a3.— Ex  parte  Yoshida,  156  S.  W.  1166. 

186  (Tex.Cr.App.)  The  complaint  calling  to 
the  court's  attention  the  fact  that  relator  had 
violated  an  injunction  restraining  him  from 
maintaining  a  disordeiiy  house,  when  signed 
by  the  county  attorney  officially,  is  sufficient, 
though  not  verified  by  him.— Ez  parte  Yoshida, 
156  S.  W.  116a 

Where  relator  was  adjudged  guilty  of  con- 
tempt in  violating  an  injunction  restraining  him 
from  continuing  to  run  a  disorderly  house,  a 
writ  of  commitment  for  contempt,  showing  that 
the  order  was  made  in  the  court  which  bad  is- 
sued the  injunction,  is  not  invalid  becanae. 
through  a  clerical  error,  it  recited  that  it  ms 
given  in  another  court.— Id. 

NUNC  PRO  TUNC. 

See  Trial,  |  92. 

OBJECTIONS. 

See  Appeal  and  Error,  81  193-2^:  Jury,  88 
110,  ISO;  Trial,  |8  66,  105. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  88  121«  133w 

OFFICERS. 

See  Banks  and  Banking,  8  64;  Clerks  of  Courts : 
Costs.  S  06;  Counties.  {  64;  Election  of 
Remedies,  f  8;  Homicide,  H  288,  296.  310; 
Injunction,  I  46;  Justices  of  the  Peace; 
Mandamus,  {  68;  Receivers;  Rewards,  i 
U  ;   Sheriflte  and  Gonatables. 

I.  APPOnmiEWT,  QPAUriOATIOM. 
AMD  TEMuRE. 

(A)  Ofleaa,  aad  Power  to  Avpolat  to 
Remove  from  OBee. 

8  I  (Tex.)  An  "officer"  is  one 'who  exerdses 
some  functions  of  government. — Conley  t. 
Daughters  of  the  Repabli(^  156  &  W.  197. 

lO)  BUarifeilitr  ma*  li««liaea«o«. 

{30  (Ky.)  Const  8  237,  providing  that  no 
one  holding  a  federal  office  shall  be  eligible  "to 
hold  or  exercise"  any  state  office  nnder  the 
Constitution,  does  not  require  one  at  tbe  time 
of  his  election  to  a  county  office  to  be  digible 
thereto,  but  it  is  enough  that  he  is  eligible  when 
he  qualifies  and  enters  on  the  performance  of 
the  duties  thereof. — Jones  v.  Williams,  156  3. 
W.  876. 

(F)  Term  of  Ofllce,  Vuanele*.  tutt  HoM- 
tng  Over. 

8  59  (Ky.)  It  is  the  duty  of  one  appointed  to 
Sll  a  vacancy  in  an  office  to  anrrender  it  to 
one  thereafter  elected  to  til]  it  on  the  latter 
qualifying.— Jones  v.  Williams,  166  S.  W.  87& 
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1 94  (Ark.)  Ajx  officer  ia  not  entitled  to  a 
commission  or  fee,  unless  there  is  a  specific 
■tatutorr  authority  therefor.— Helena  Special 
School  Dist  No.  1  v.  Kitchens,  156  S.  W.  441. 

OLEOMARGARINE. 

See  Food*  U  20,  22. 

OPINION  EVIDENCE. 

See  Griminal  Law,  ||  448-475;  Evidence  IS 
474-658. 

OPTIONS. 

See  Mines  and  Minerals,  §  53. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  CorporatioDB,  H  800, 
e»2,  604,  644. 

OWNERSHIP. 

See  lAxoeiv,  fi  82.  «0. 

PARENT  AND  CHILD. 

See  Death,  U  86,  104;  Ezecutoce  and  Adminis- 
tratoTB,  jr  174,  178,  180;  liuardiao  and 
Ward;  Infants. 

13  (Mo.App.)  A  minor  child  HarrlTiiiff  hU 
divorced  mother  is  entitled  to  support  from  his 
surrivluf  father;  and  the  minor  child  of  a  de- 
ceased father  is  entitled  to  the  support  of  his 
mother,  though  she  be  divorced  from  her  hus- 
band, unless  such  child  is  posaessed  of  independ- 
ent means  in  its  own  right— In  x«  Bjan's  Es- 
tate, 156  S.  W.  759. 

PARI  MATERIA. 

See  Statutes,  |  226. 

PAROL  EVIDENCE. 

See  Evidence,  U  161.  386-460. 

PARTIES. 

See  Abatement  and  Sevlval,  i  41;  Action,  | 
50;  Appeal  and  Error.  K  877-882,  1036; 
Chattel  Mortgacea,  i  176;  Contracts,  §1  186. 
187;  Criminal  Law,  |  59;  Insurance,  {624; 
Judgment,  |  683. 


I.  PLAINTIFFS. 
(B)  Joinder. 

120  <Tex.Civjk.pp.>  Id  a  suit  for  the  recov- 
ery of  the  entire  amount  due  upon  a  cause  of 
action  arising  in  tort,  all  the  joint  owners  of 
the  cansr  of  action  ibonld  be  made  parties 
piaintirr— Hnglies-Buie  Co.  v.  Hendoca,  156 
8.  W.  828. 


H.  DEFEXDAHTS. 

on  Jolmdev. 

1 29  (Tex.Civ.App.)  Where  a  garnishee's  an- 
swer denying  possession  of  any  effects  of  the 
judgment  debtor  is  contradicted  by  a  pleading 
alleging  the  execution  by  the  Judgment  debtor 
*nd  bis  wife  of  a  deed  of  trust  to  the  garnishee, 
designating  the  wife  and  her  children  oeneflcia- 
ries,  the  children  are  necessary  parties,^League 
T.  Scott,  166  S.  W.  1129. 

m.  NEW  PAKTIE8  AND  CAAKOE  OF 
FA&TIES. 

1 5t  (Tex.CiT.App.)  It  is  optional  with  either 
party  to  bring  In  proper  bat  not  necessary  par- 


ties, and  a  failure  by  either  to  do  so  does  not 
invalidate  any  Judgment  rendered.— League  v. 
Scott,  166  S.  W.  fl20. 

V.  DEFECTS,  OB  JEOTIONS.  AMD 
AMENDMENT. 

J 76  (Ey.)  The  proper  manner  in  which  to 
Be  the  objection  that  plaintiff  has  not  legal 
capacity  to  sue  is  under  Civ.  Code  Prac.  i  92, 
by  special  demurrer  stating  the  grounds  on 
which  the  demurrer  ia  based. — Jackson's  Adm'r 
V.  Asher  0>al  Co.,  158  S.  W.  136. 

Where  an  order  appointing  the  public  admin- 
istrator as  administrator  of  a  decedent's  es- 
tate filed  with  and  as  a  part  of  the  petition  in 
an  action  by  him  shows  thst  the  county  court 
did  not  have  jurisdiction  to  malce  the  appoint- 
ment, the  objection  may  be  raised  by  special 
demurrer. — Id, 

(76  (MoJ  Any  defect  in  a  petition  under 
Rev.  SL  1909,  f  103^2,  to  forfeit  the  franchise 
of  a  corporation  for  failure  to  make  affidavit 
that  tt  was  not  connected  with  any  monopoly, 
in  that  the  proceeding  was  brought  in  the  name 
of  the  circmt  attorney  for  St.  Louis  city,  in- 
stead of  in  the  name  of  the  state,  was  waived, 
where  defendant  answered  without  raising  the 
question  by  demurrer.— State  ex  rel.  Jones  v. 
MaUinckrodt  Chemical  Work^  166  S.  W.  967. 

Any  defect  in  the  petition  in  a  proceeding 
to  forfeit  a  corporate  franchise  for  failure  to 
file  the  affidavit  that  it  was  not  a  monoiwly,  as 
required  by  Rev.  St  1009,  1  10322,  in  that  it 
should  have  been  brought  fi>r  the  use  of  the 
city  of  St  Louis,  pursuant  to  Const  art  11, 
i  8,  was  waived  by  answering  to  the  merits. 
—Id. 

i  80  (Tez.Civ.App.)  In  actions  ex  delicto  the 
objection  to  the  nonjoinder  of  a  part  of  the 
parties  plaintiff  is  available  only  by  plea  of 
abatement,  or  by  way  of  apportionment  of 
damages  on  the  trial.— Hugbes-Bole  Co.  r. 
Mendoza.  156  S.  W.  328. 

1 96  (Mo.)  Defendant  waived  any  defect  of 
parties  plaintiff  hy  not  standing  upon  its  de- 
murrer to  the  petition  on  that  ground  and  an- 
swering over  to  the  merits;  all  defects  upon  the 
face  01  the  petition,  except  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  and  want  of  Jurisdiction,  tieing  waived 
by  answering  ooder  Rev.  St  1900,  f  1804.— 
State  ex  rel.  Jones  v.  Mallinckiodt  Ghemicftl 
Works,  166  S.  W.  967. 

PARTITION. 

See  Evidence,  |  386;  Tenancy  In  Con<mon, 
f  15;  Trusts,  |  86;  Vendor  and  Purchaser, 
i  212. 

II.  ACTIONS  FOB  PARTITION. 
(A)  Rlslkt  of  AollOK  and  Defeiisea. 

I  12  (Ark.)  No  partition  of  a  tiomestead  can 
be  had  while  the  surviving  widow  and  other 
children  reside  thereon ;  the  widow  having  pri- 
or right  thereto.— Anders  v.  Roark,  166  S.  W. 
1018. 

§  19  (Ky.)  To  maintain  an  action  under  Civ. 
Code  Prac.  |  499.  for  partition,  it  is  unneces- 
sary that  plaintiff  be  in  possession. — Williams 
V.  Capital  Mining,  Lumber  A  Oil  Co.,  166  S.  W. 
400. 

(B)  Pr«oe«dlBc>  sad  Relief. 

{36  (Tex.)  Where,  in  an  administration  up- 
on the  estate  of  defendant's  intestate,  one  of 
the  two  bacts  of  land  located  under  a  head- 
ri^ht  certificate  was  partitioned  among  other 
heirs  to  exclusion  of  defendant  such  judgment 
is  conclusive  upon  defendant  and  he  cannot 
claim  any  rights  In  other  lands  taken  by  the 
parceners  after  floating  the  certificate  as  to 
that  tract  and  obtaining  and  locating  a  new 
certificate  for  the  nnlocated  balance.— Beed  v. 
Robertson,  166  S.  W.  106. 
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8  58  (Ky.)  Id  partitloii,  where  the  petition 
set  up  plaintierB  title  and  the  answer  affirma* 
tively  denied  the  same,  alleging  that  defend- 
ant waa  entitled  to  the  entire  tract,  no  reply 
was  necessary;  the  allegations  of  the  petition 
being  pnt  in  iasne  by  the  answer.— Williams  t. 
^ital  Mining,  Lomber  &  OQ  Co.,  166  S.  W. 

f  6r  (Ky.)  Under  Civ.  Code  Prac.  |  732,  sabd. 
SQ,  a  defendant  in  partition  must,  where  he 
sets  up  a  counterclaim  seeking  the  quieting  of 
bis  title,  ffle  written  evidences  of  his  title  in 
accordance  with  Civ,  Code  Prac.  f  499,  subd.  1. 
— Williama  v.  Capital  Mining,  Lumber  &  Oil 
Co..  156  S.  W.  409. 

S  95  (Tez.Civ.App.)  A  partition  by  decree  of 
court  is  the  act  of  the  court,  and  its  intention 
governs.— Rosenthal  t.  Sun  Co.,  156  S.  W.  513. 

Where  a  plat,  made  part  of  the  report  of 
commissioners  In  partition  and  of  the  decree 
of  court,  covered  all  the  land  intended  to  be 
partitioned,  but  field  notes  in  the  report  did 
not  do  BO,  the  questiou  was  as  to  the  intent 
of  the  conunissioners  in  their  report  and  the 
court's  intention  in  its  adoption  by  decree. — Id. 

fi  11  f  (Ark.)  Where  the  owner  of  an  undivid- 
ed two-fifths  interest  in  property  did  not  elect 
to  pay  the  value  of  a  building  erected  by  a 
lessee  <m  the  lessee's  failure  to  exercise  an  op- 
tion to  purchase  the  land,  bat  merely  insisted 
upon  his  ownership  of  tne  building,  and  an 
assignee  of  the  lease  acquired  the  remaining 
three-fifths  Interest  in  the  laud  and  brought 
partition,  the  building  may  be  sold  as  a  part 
of  the  realty  and  the  value  of  the  building  dis- 
tribnted  accozdlns  to  the  ri^ts  of  the  parties. 
— Stortlu  T.  Sanger,  166  S.  W.  102a 

PARTNERSHIP. 

See  Pleading,  |  292. 

I.  VHB  BSLATIOir. 
(A)  OsMtloa  mad  Ile««lsl4es. 

I  5  (HaApp.)  Mere  participation  in  the  prof- 
its and  losses  does  not  of  itself  necessarily  con- 
stitute the  relation  of  partnership.— A.  Graf 
Distilling  Co.  T.  WUson,  166  B.  W.  23. 

15  CTex.ClT.App.)  Where  defendants  engag- 
ed bi  a  tjteatrieal  Tenture,  two  of  them  to  con- 
tribute money  and  all  three  to  share  equally  in 
the  profits,  they  were  partners  and  equally  lia- 
ble for  debts.— Danforth,  Roos  A  Bppsteln  v. 
Levin,  156  S.  W.  569. 

S  17  (Mo.App.)  Whether  a  partnership  in 
fact  existed  depends  upon  the  intention  of  the 
parties  construed  in  the  light  of  the  circum- 
stances.- A.  Graf  Dfstilling  Ca  y.  Wilson,  166 
S,  W.  23.  ■ 

g  44  (Mo.App.)  The  burden  of  proving  a  part- 
nerabip  is  on  plaintiff.— Watta  t.  Plerson,  156 
S.  W.  724. 

§54  (Mo.App.)  Evidence  In  an  action  to 
charge  defendant  with  liabilit?  as  a  partner  in 
a  legal  business  held  not  to  show  the  existence 
of  a  partnership.- A.  Graf  Distilling  Co.  T. 
Wilson.  166  S.  W.  28. 

m.  MUTUAL  RIOHT8,  DUTIES,  AHD 
I.T4BTf.TTIM  OF  PABTNEBB. 
(A)  Fins  Fropertr  BaslaeM. 

1 87  (Tex.Civ.App.)  Where  two  partners 
agreed  to  furnish  $10,000,  the  three  to  share 
profits  equally,  and  the  third  jmrtner  contract- 
ed debts,  they  were  equally  liable  therefor,  in 
absence  of  proof  that  any  part  of  the  $10,000 
remained  available,  and  he  could  not  recover 
over  against  his  partners  prior  to  an  account- 
ing.—Danforth,  Roos  &  Eppstein  t.  Levin,  166 
S.  W.  509. 

(C>  ActloBB  Between  Partnera. 

§109  (Tex.Civ.App.)  The  right  of  contribu- 
tion between  partners  obtains  only  after  a 


full  settlement  or  accouDttng  has  been  had 
which  shows  inequalities  In  the  partners'  ac- 
counts.- Danforth,  Boo*  ft  Eppstein  t.  Ijerinr 
156  S.  W.  668. 

IV.  RIGHTS  Ain>  T.TAWTT.TTIEg  Aft 
TO  THOUD  FEK80KS. 
(D)  ActlOBS  bj-  or  AcalMSt  Flnu  vr  Vmwt- 


1 218  (Mo.App.)  An  instmction*  in  an  action 
to  charge  defendant  as  a  partner,  that  if  there 
was  no  intention  by  him  to  become  a  partner, 
but  it  was  only  intended  that  he  share  the 
profits  as  a  coiuideration  for  signing  notes  to 
obtain  capital  to  conduct  the  business,  the  Jury 
should  find  for  defendant,  but  the  intention 
must  be  discovered  from  the  contract,  and  if 
not  discoverable  therefrom,  from  the  surround- 
ing circumstances,  held  not  reversible  errors 
A.  Graf  Distilling  Co.  v.  Wilson.  166  S.  W.  23. 

{218  (Mo.App.)  An  instmction  in  an  action 
by  alleged  partnen  directing  a  verdict  for 
plaintlilB,  if  the  jury  believed  that  one  of  such 
plaintiffs  was  acting  for  himself  and  the  other 
"under  a  certain  agreement  between  them," 
was  defective  for  not  requiring  a  finding  of 

Jartoership  by  plainttffs. — Watts  t.  Flmon* 
66  S.  WT  724. 

V.  BETiBjacEinF  Airo  AinaanoK 

OF  PABTHEBfl. 

1 238  (Tex.Civ.App.)  A  new  partner  of  as 
existing  firm  is  not  liable  for  debts  previonaly 
incurred,  in  the  ^Mence  of  agreement  to  tliat 
effect— Rodgers-Wade  Furniture  Co.  v.  Wynn, 

156  s.  w.  m 

(239'  (Tex.Civ.App.)  A  partner  transferring 
Us  interest  in  tbe  firm  to  a  third  person  may. 
as  a  part  of  the  consideration,  reqtora  the  third 
person  to  assume  the  outstanding  indebtedness 
of  the  firm.— Rodgers-Wade  Furniture  Co.  v. 
Wynu,  166  S.  W.  340. 

1241  (Tez.Civ.App.)  A  partner  who  retires 
from  the  firm  is  not  Uable  on  a  firm  note  aob- 
sequently  executed  to  a  payee  having  notice  of 
the  retirement.— Rodgers-Wade  Furniture  Co. 
v.  Wynn,  156  S.  W.  840. 

A  partner,  who  retires  from  the  firm,  is  lia- 
ble to  a  creditor  tor  the  part  of  the  aeeonnt 
charged  until  notice  of  the  retiremenL— Id. 

§242  (Tex.Civ^pp.)  Whether  the  payee  of 
a  note  ^ven  by  a  firm  had  notice  of  a  part- 
ner's retirement  before  accepting  the  note  Md 

eroperly  submitted  to  the  jury.— %odgers-Wade 
urniture  Co.  v.  Wynn,  156  S.  W.  340. 
A  retiring  partner,  who  sought  to  escape  lia- 
bility for  firm  debts  accruing  prior  to  notice 
given  of  the  retirement,  had  the  burden  of 
showing  that  the  purchaser  of  Ua  Interest  as- 
sumed the  firm  debts,  and,  where  he  Called  to 
do  so,  payments  made  by  the  new  firm  could 
not  be  applied  to  the  debts  incnrred  prior  to 
the  retirement  and  notice.— Id. 

A  creditor  of  a  firm  who  dedam  tm  a  note, 
in  which  the  Indebtedness,  evidenced  by  an  ac- 
count prior  to  his  receiving  notice  of  a  psjt- 
ner's  retirement,  was  merged,  may  not  recov- 
er for  the  indebtedness  incorred  prior  to  the 
notice,  in  the  absence  of  an  altematire  plead- 
ing on  the  account  covering  that  timau— 

PASSENGERS. 

See  Carriers,  H  239-408. 

PATENTS. 

Z.  TITLE.  OOirVETANOES,  AHD  OOW* 
TRACTS. 

(C)  Ideemaes  ud  Oontsmeta. 

1 2)6  (Ky.)  Evidence  Md  insufficient  to 
show  that  a  contract  for  the  manufacture  and 
sale  of  a  patented  machine  in  a  [particular  tei^ 
ritory  was  procured  through  false  representa- 
tions as  to  prior  canvass  ta  teiricory  and  ^B- 
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ciener  of  machlDe.— F.  Haag  &  Bro.  t.  Damon 
Mfg.  Co.,  156  S.  W.  884. 

(2(9  (Ky.)  In  an  action  for  royalties  under 
a  .contract  for  the  manafacture  and  sale  of  a 
patented  machine,  evidence  held  inaufficient  to 
show  that  the  owner  had  promised  to  install  the 
machine  when  sold,  and  that  the  promise  had 
been  omitted  from  the  contract  by  mistake. — 
F.  Haac  &  Bro.  t.  Damon  Mfg.  Ca,  1S6  S.  W. 
884i 

PAUPERS. 

See  Justices  of  the  Peace,  |  ICS;  Mandamus, 
H  10,  187. 

PAYMENT. 

See  Accord  and  Satisfaction,  Ji  8,  10,  12,  26 ; 
Adverse  Possession,  8  90:  Banks  and  Bank- 
ing, I  86:  Bills  and  Notes.  H  480,  027; 
Chattel  Mortgages.  8  235 ;  Cwporatlons,  S 
88;  E^-idence.  S  408;  Ple^ns,  {  80;  Sedne- 
tion,  §  40;  vendor  and  Airchaser,  H  179, 
236,  837. 

I.  BEQUniTBS  AMD  SUFFIOIBKOT. 

19  (Ark.)  Payment  may  be  made  by  the  de- 
livery of  anything  which  the  debtor  agrees  to 
accept  in  satisfaction  of  the  debt— Williama  t. 
Uaell,  156  B.  W.  848. 

H.  AFFXJOATION. 

8  41  (Tei.CiT.App.)  Where  neither  the  cred- 
itor nor  the  debtor  applies  a  partial  payment 
to  any  particular  debt  or  to  any  part  of  a  sin- 
jcle  debt,  the  payment  must  be  applied  as  the 
justice  of  the  case  demands.— Rodgers-Wade 
Furniture  Co.  v.  Wynn,  156  S.  W.  340. 

PLEADnrO,  EVIDEITOE,  TBIAIi, 
AND  REVIEW. 

I S9  (Tex.CiT.App.)  Payment  is  an  affirma- 
tive defense,  and  must  be  specially  pleaded  and 
proved.— Garrett  v.  Grisham,  156  S.  W.  505. 

8  63  (Ark.)  There  is  a  variance  between  a  plea 
of  payment  and  proof  of  satisfaction,  by  agree- 
ment with  payee's  agent  that  a  debt  of  the 
payee  to  the  maker's  hoaband  sbonld  be  set  off 
against  the  balance  doe  payefc— WiUlams  v.  Us* 
zell.  156  S.  W.  843. 

▼.  BEOOVEBT  OF  PATKEim. 

889  (Tex.CiT.App.)  Where  plaintiff  claimed 
to  have  made  overpayments  on  certain  notes, 
evidence  of  payments  made  by  third  persons 
for  plaintiff's  benefit  heU  admissible.— Kona  T. 
Henson,  156  S.  W.  683. 

PEDDLERS. 

See  Hawken  and  Feddlen. 

PENALTIES. 

See  Criminal  Law,  J8  1206,  1209;  Insurance, 

y>02:  Private  Roads,  f  5;  Railroada,  | 
;  Telegraphs  and  Telephones,  145;  Wa- 
ters and  Water  Courses,  f  179;  Witnesses, 
8  804. 

I.  XATUBE  AND  OBOTTND8,  AND  EX- 
TENT OF  T.TABTTiTTT. 

82  (Mo.)  Act  March  14,  1007,  (Iaws  1007, 
p.  169),  requiring  railroad  companies  to  main- 
tain openings  through  their  roadbeds  and  later- 
al drains  and  providing  a  maximum  penalty  of. 
$500  for  failure,  is  not  unconstitutional  as 
providing  an  excessive  penalty.— Tranbarger  t. 
Chicago  &  A.  R.  Co.,  166  S.  W.  694. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  8  12. 


PERJURY. 

H.  FROSEOimON  AND  FUNISHMENT. 

8  29  (Tex.CrApp.)  Where  an  indictment  for 
perjury  averred  that  accused  falsely  testified 
in  the  trial  of  her  husband  that  he  did  not 
strike  her  with  a  stick  at  a  time  named,  evi- 
dence that  she  did  so  testify  is  admissU>le,  but 
not  evidoiee  as  to  other  matters  occurring  in 
the  trial  of  the  husband.— Smitb  v.  State,  156 
S.  W.  645.  , 

PERSONAL  INJURIES. 

See  Assignments,  8  90 ;  Attachment,  88  7,  35 ; 
Carriers,  88  280-321;  Damages,  »  32-48, 
131,  132,  168-216;  Infants,  81  46,  58;  Mas- 
ter and  Servant.  |S  87-^;  Railroada,  H 
275-400;  Release. 

PETITION. 

See  Schoob  and  School  Districts,  8  42. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  |  473;  Witnesses.  8S  ^> 
219. 

PUTS. 

See  Bonndariee,  |  3;   Bvidenoeh  |  879. 

PLEADING. 

See  Abatement  and  Revival,  88  12,  S2 ;  Accord 
and  Satisfaction,  8  25;  Appeal  and  I>rni', 
88  193,  285,  888.  889,  1039,  1040;  ISauk- 
ruptcy,  8  435 :  Bills  and  Notes.  8  475 :  Kro- 
kers,  §  82;  Corporations,  8  672;  Damages. 
S5  143-159;  Death,  gg  49,  52;  EHvorce.  g 
10.-,:  Ejectment,  §  ti9 ;  Equity,  8  427;  Ks- 
tojipel.  g  110 :  Frauds,  Statute  of,  5  i;H) : 
(laruishmpnt.  g  151;  Homestead,  §  213;  In- 
(if-mnitv,  g  111:  Insurance,  gg  629.  (134:  JikIk- 
nrciit.  5§  17.  94!);  .Tiisticfs  of  the  Peace,  g 
174:  Limitation  nf  Ai'tioiis.  g  195;  Malicii.us 
I'riiscciition,  g  49:  ^raniiarnus.  Sg  154,  187: 
Neirligencp.  g  119;  I'artition,  H  £«,  61;  Pay- 
ijieiit.  gg  59,  63;  Process,  8  6;  Railroads.  8 
Uemoval  of  Causes,  8  47;  Sales,  8  353. 
SberiffiB  and  Constables,  8  74 ;  Trial,  I  251 ; 
Trover  and  Converdon,  I  22 :  Tmata,  f  371 ; 
Vendor  and  PorcbaaeriJ  SU:  Yaane,  If  22, 
32,  77;  Waters  and  Water  uonnes,  i  179. 

I,  FORK  AND  AIXEQATIOW  IN 
QENEBAL. 

88  (Mo.App.)  An  allegation  that  a  dam  was 
built  "without  authority  of  law"  alleged  a  con- 
clusion.—Plymell  T.  Meadows,  156  S.  W.  82. 

8  9  (Mo.App.)  When  on  the  facts  pleaded  the 
law  raises  an  inference  of  negligence  or  will- 
fullness,  it  is  unnecessary  to  formalI:r  charge 
negligence  or  willfullness,  although  it  is  advis- 
able to  do  so  to  saTe  time  and  labor  in  the 
courts  in  passing  on  the  sufficiency  of  the  plead- 
ing.—Hurley  T.  Missouri,  K.  &  T.  Ry.  Co.,  156 
S.  W.  57. 

834  (Mo.)  When  the  petition  In  a  cause  of 
action  alleges  a  state  of  facts  from  which  under 
the  law  liability  or  nonliability  may  be  equally 
drawn  therefrom,  it  is  the  duty  of  the  court 
to  so  rule,  and  hold  that  there  is  no  liability 
in  such  a  case. — State  ex  ret  Dutcber  v.  Shel- 
ton,  156  S.  W.  955. 

n.  DECLARATION,  OOMFLAINT,  FE- 
TITION,  OB  STATEMENT. 

8  48  (Tex.Civ.App.)  Whether  a  petition  states 
a  cause  of  action  must  be  determined  by  the 
allegations  in  it  and  without  reference  to  tes- 
timony in  support  of  it. — Niagara  Fire  Ins.  Co. 
T.  Lollar,  156  S.  W.  1140. 
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VLAXnr,  AND  AFFIDAVIT 
OF  DEFEirSE. 
(A)  Defenacs  Id  Oenernl. 

I  94  (Ky.)  Where  a  paragraph  of  an  answer 
sets  np  two  defenses,  one  of  which  is  well- 
pleaded,  plaintiff  ma?  require  the  two  defenses 
to  be  paraErapbed.— IllinoiB  CenL  R.  Go.  T. 
Edelen,  156  S.  W.  1029. 

<K)  Set-Off,  Coanterclalm,  Croas-CTom- 
plaint> 

S  142  (Ky.)  Under  Civ.  Code  Prac.  !  97, 
siibd.  4,  a  defendant  cannot  bare  judgment  on 
a  set-off  or  counterclaim  unless  tbe  caption  of 
the  answer  contains  tbe  words  "answer  and 
set-off."  or  the  worda  "answer  and  counter- 
claim.'*—Williams  T.  Capital  Mining,  Lumber 
&  OU  Co.,  158  S.  W.  409. 

I  150  (Tex.Civ.App.)  PlaintlfTs  failui%  to  deny 
allegations  of  partnership  in  defendant's  cross- 
petition  ia  an  admission  thereof.— Reld  r.  Rag- 
land.  156  S.  W.  920. 

IV.  BEPI.I0ATIOH  OB  REPLT  AMD 
STTBSEQUEKT  PZ.EAI>IKa8< 

I  180  (Tex.CiT.App.)  In  an  action  for  debt 
evideoced  by  notes  and  an  open  account,  de- 
fendant having  pleaded  a  discharge  in  bankrupt- 
cy, plaintiffs  supplemental  petition  alleging,  to 
avoid  a  discharge,  that  the  debt  WM  fraudulent- 
ly contracted,  and  praying  for  tbe  same  relief, 
did  not  charge  a  new  cause  of  action.— Cooper 
Grocery  Co.  t.  Knme,  156  S.  W.  1167. 

V.  DEMUKBSB  OR  EXOEPTIOIT. 

1 189  <Mo.App)  A  "plea"  or  "pleading"  ia  not 
the  same  as  a  demnrrer,  whicb  implies  merev 
a  refusal  to  plead.— Smith  t.  Berryman,  166  a. 
W.  40. 

8  193  (Tex.Civ.App.)  The  objection  that  a 
petition  to  set  aside  a  judgment  dismissing  a 
former  action  was  not  acted  on  hy  the  court 
for  efebt  years  could  not  be  raised  by  demor- 
per.-fiailey  v.  Arnold,  156  S.  W.  531. 

§  1 94  (Tex.Civ.App.)  An  objection  that  an  an- 
swer in  the  nature  of  a  plea  of  partial  failure 
of  consideration  was  not  verified  by  affidavit 
could  be  taken  advantage  of  only  by  special  ex- 
ception, and  not  by  general  demurrer. — Morgan 
V.  Brown,  156  S.  W.  361. 

1204  (Ky.)  Where'a  paragraph  of  an  answer 
set!  up  two  defenses,  one  of  which  is  well 
pleaded,  a  demurrer  to  the  whole  paragraph  is 
properly  overruled.- Illinois  Cent  R.  Co.  t. 
Edden,  156  S.  W.  1029. 

i  205  (Tex.Civ.App.)  It  is  the  offitje  of  a  gen- 
eral demurrer  to  test  the  legal  sufficiency  of  the 
cause  of  action  or  defense,  and  not  the  form 
of  the  pleading,  since  mere  defects  of  form  can 
only  be  reached  by  special  exceptions.- Morgan 
V.  Brown,  156  S.  W.  361. 

fi2(4  (Tex.Civ.App.)  A  demnrrer  admits  tbe 
truth  of  the  aUegations  for  the  purposes  of  the 
demurrer.— Allen  v.  Thomson,  166  S.  W.  304. 

TI.  AMEITDED  AHD  SUPPLEBCEKTAL 
PLEADINGS  AHD  REPI^ADER. 

1240  (Tex.Civ.App.)  Under  Rev.  St  1805, 
art  1188,  giving  the  right  to  file  amended 
pleadings  in  vacation,  a  party  is  not  entitled  to 
notice  of  tbe  filing  in  vacation  of  an  amend- 
ment not  setting  up  a  new  cause  of  action  nor 
injecting  new  issues,  but  merely  omitting  some 
of  the  parties.— Pecos  ft  N.  T.  By.  Co.  T.  Por- 
ter, 156  S.  W.  267. 

I  248  (Mo.App.)  A  petition  in  an  action  by  a 
buyer  alleging  sale  of  an  engine,  its  deficiencies 
and  notice  to  the  seller,  and  demanding  judg- 
ment for  tbe  price  paid,  the  return  of  purchase- 
money  notes  and  for  damages  may  be  construed 
as  an  action  for  rescission,  so  that  an  amend- 
ment striking  the  request  for  damages  and  spe- 
cifically asking  rescission  did  not  change  the 


cause  <tf  action.— €3^  Ught,  Power.  Ice  ft  Stor- 
age Go.  t.  St  Mary's  Hach.  Co.,  166  8.  W.  83L 

Vn.  KORATUBE  ARD  VEBmOATKMr. 

1290  (Ky.)  Under  Civ.  Code  Prac  I  499, 
subd.  14,  pleadings  in  partition  neeil  not  be 
verified.— Williams  t.  Capital  BDaing,  Lumber 
ft  Oil  Co.,  156  S.  W.  409. 

S20I  (Tex.Cl7.App)  Where  plaintiff  pleaded 
a  contract  with  defendant  railroad  company  to 
resbip  certain  goods  before  they  were  destroyed 
by  fire,  but  did  not  allege  that  tbe  contract  was 
in  writing,  defendant  was  not  required  by  Bev- 
Civ.  St  1911,  art  1906,  to  deny  its  execation 
under  oatb  to  entitle  it  to  prove  its  invaJidi^ 
for  want  of  tbe  agent's  authority. — Anderson  t. 
St  LoulB,  B.  ft  M.  Ry.  Co.,  156  S.  W.  35a 

An  instrument  executed  by  a  carrier's  agent 
reciting  tbe  receipt  of  $10.26  for  reshipment  of 
certain  bousebold  goods,  held  a  receipt,  and  not 
a  contract  the  execution  of  which  tbe  carrier 
was  bound  to  deny  under  oatb  as  a  condition 
to  denying  its  validity.— Id. 

1 292  (Tex.Giv.App.)  A  defendant,  sned  on  an 
itemized  account  due  ftom  a  firm  in  wblch  be 
bad  been  a  partner,  who  files  a  sworn  plea  de- 
nying that  be  was  a  partner  when  tbe  items 
specified  in  the  account  were  sold,  need  not  file 
a  controverting  afiidavit  of  tbe  verified  account 
made,  by  Sayles'  Ann.  Civ.  St  1897,  art  2323, 
prima  £acie  evidence.- Rodgers-Wade  Furniture 
Cow  T.  Wynn,  156  S.  wrS40i 

30.  MOnORS. 

S343  (Ky.)  In  an  action  under  (Mv.  Code 
Prac  {  499,  for  partition,  where  tbe  issue  is 
made  up  by  tbe  petition  and  answer,  it  is  er- 
ror to  give  judgment  on  the  pleadings. — Wil- 
liams r.  Capital  Minlnt.  Lumber  ft  Ofl  Co., 
158  S.  W,  m 

Xm.  DEFECTS  ARD  OBJEOTIORS, 
WAIVER.  ARD  AIDEBBT  TER- 
DIOT  OR  JUDOMBRT. 

{418  (Mo.App.)  Where  a  petitlcm  was  suffi- 
cient after  verdict  to  support  the  judgment  a 
demurrer  thereto  was  waived  by  answering 
over.— Hurley  v.  Missouri,  K.  &  T.  By.  Go^  156 

S.  W.  67. 

1 418  (Mo.App.)  A  d^endant  who  files  an  an- 
swer after  the  overruling  of  a  demurrer  to  the 
petition  thereby  waives  the  objectloD  to  tbe 
rulings.— H.  W.  Kastor  ft  Sons  Advertiaing  Co. 
v.  Elders,  166  S.  W.  737. 

1420  (Mo.App.)  A  defendant,  who,  though 
objecting  to  an  amendment  to  the  petition  and 
saving  an  exception,  filed  no  motion  to  strike  it 
out  but  attempted  to  meet  it  by  offering  evi- 
dence and  otherwise  participating  In  tbe  trill, 
thereby  abandoned  his  right  to  oUect  to  its  al- 
lowance.— City  Light  Power,  Ice  &  Storage  Co. 
V.  St  Mary's  Macb.  Co.,  156  S.  W.  83. 

{426  (Mo.App.)  Defendant  who  answers  aft- 
er denial  of  motion  to  make  the  petition  more 
definite  and  certain,  thereby  waives  the  right 
to  complain  of  the  rulings. — Donnovant  Rinn. 
156  S.  W.  64. 

{  426  (Mo.App,)  A  defendant  who  files  an  an* 
swer  after  tbe  denial  of  motions  to  make  the 
petition  more  definite  and  certain  and  to  com- 
pel plaintiff  to  elect  thereby  waives  the  ob- 
jection to  the  rulings.— H.  W.  Eastor  ft  Sons 
Advertising  Co.  v.  Elders,  166  S.  W.  737. 

S433  (Ky.)  In  an  action  on  insurance  policy, 
failure  to  allege  value  of  goods  destroyed  or 
amount  of  loss  held  not  cured  by  verdict, 
where  there  was  no  admlsrion  or  proof  of  loss, 
and  the  question  of  loss  was  not  submitted  to 
the  jury^— Connecticut  File  Ina  Oo.  T.  Hooicl 
156  8.  W.  867. 

PLEDGES. 

See  Banks  and  Banking  |  86^ 

{21  (T^x.CiT.App.)  An  assignment  by  tiie 
payee  of  •  note  as  collaterml  for  tbe  payment  of 


Digitized  by 


l2Sf 


INDBX-DIGB9ST 


■debts  leu  the  amorint  of  the  note,  makes 
the  assignee  th^  owner  thereof  to  the  extent  of 
the  debtr  bat  the  payee  la  the  equitable  owner 
of  the  excess.— Thomson  v.  Findlater  Hardware 
Co.,  156  S.  W.  301. 

1 30  CI^ex.Glv.App.)  A  pledgee  most  collect  at 
matarity  notes  deposited  with  him  as  collateral, 
whether  the  debt  of  the  pledeor  is  then  due  or 
not— Dangherty  v.  Wiles,  IM  S.  W.  1089. 

An  aneement  extending  the  time  of  payment 
of  a  debt  of  the  pledgor  does  not  affect  the  lia- 
blli^  d  makers  of  notes  pledged  by  him.— Id. 

J 46  (Tex.CiT.App.)  An  assignee  of  a  note  as 
lateral  for  a  debt  lees  than  the  amoont  of 
the  note  is  on  his  collection  of  the  note  a  trus- 
tee tor  tiie  payee  ai  the  ezeeis.— Thomson  t. 
Findlater  Hardware  Co.,  156  8.  W.  801. 

1 58  Crex.CiT.App.)  The  seller  of  property,  to 
whom  the  pnrchaBers  bad  glTen  their  notes  for 
the  price,  secured  by  a  pledge  of  notes  giren 
to  them  by  bnyets  frpm  them,  sued  on  all  the 
notes,  asking,  as  did  also  the  pledgors,  that  the 
rights  of  all  parties  be  adjusted.  Judgment  was 
rendered  against  all  the  defendants,  execution 
to  be  levied  first  against  the  makers  of  the  col- 
lateral notes;  any  balance  nnsatisfled  to  be 
collected  from  the  pledgoia.  Held,  that  the 
makers  of  tba  collateral  notes  bad  Qo  ground 
of  complaint^Dangherty  t.  Wiles,  100  S.  W. 
1089. 

POSSESSION. 

See  AdTcnM  Posaesrion;  Larceny,  |  82;  Tres- 
pass to  Try  Title,  |  6. 

PRACTICE. 

For  practice  In  particular  actions  and  procesd- 
ln|^  we  the  Tarions  spedflc  topics. 

PREFERENCES. 

Bee  Bankmptey,  H  161,  106. 

PREMIUMS. 

See  Insurance,  |  198. 

PRESCRIPTION. 

See  AdrexM  Fossearion ;  Limitation  of  Actiona. 

PRESUMPTIONS. 

Sea  Appeal  and  Error,  H  927-084;  Brldence, 
II  6i  67. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  |  00. 

PRINCIPAL  AND  AQENT. 

See  Appeal  and  Error,  H  10S8,  1073;  Attor- 
ney and  Client  J  Bills  and  Notes,  |  027 ;  Car- 
riers, H  47,  97;  Commerce,  |  40;  Corpora- 
tions, H  816,  399,  428,  023:  Embezzlement, 
1  44;  ETidenoe,  SI  237,  244,  260;  Fraud, 
f  22 ;  Husband  and  Wife.  |  20 ;  Insurance, 
U  130,  179%,  229,  375,  378,  380,  558,  696; 
InteresL  |  10:  Intoxicating  liquors,  I  147; 
Uecbai^cs'  Liens,  J  72 ;  ~  ~  ~ 

ty.  i  28;  Sales^  f  SBS. 

Z.  THB  BBLATIOK. 
CA)  Orcatt«ii  «a<  Kadatmrn* 

1 23  (MaApp.)  In  an  action  where  plaintiff 
soni^t  to  recoTer  for  defendant's  frandnlent 
misrepresentations  in  the  sale  of  property,  evi- 
dence  Md  to  show  that  one  of  the  defendants 
waa  plaintiff's,  instead  of  defendant's,  agent— 
Camren  t.  Squires,  100  S.  W.  773. 


m.  BIQHM  AHB  IIABILITIEB  AS  TO 
TKIKD  PEBSOm. 

(A)  Pow«ni  of  Asent. 

f  102  (Ark.)  Authority  to  employ  a  contrac- 
tor to  furnish  all  of  the  players  for  an  orchestra 
necessarily  included  authority  to  employ  any 
indlTldual  player. — Interstate  .  Amusement  Co. 
T.  Pauli,  156  S.  W.  439. 

1 109  (Tex.CiT.App.)  Authority  to  an  agent 
to  sign  a  person's  name  to  a  note  as  suzety 
does  not  confer  authority  to  sign  bis  name  to 
a  joint  and  seTcral  note  as  principal,  nor  doea 
authority  to  execute  a  note  for  a  certain 
amount  confer  authority  to  execute  one  for  a 
larger  amount — Connor  t.  UTaide'  Nat  Bank, 
166  S.  W.  1092. 

Authority  giren  to  an  agent  to  sign  a  renewal 
note,  to  which  the  principal  was  a  party,  car- 
ries with  it,  in  absence  of  evidence  of  a  con- 
trary intent,  authority  to  antedate  the  renewal 
note  80  that  it  would  bear  date  when  Uie  other 
became  due.- Id. 

Where  an  agent  exceeds  the  anthorl^  given 
him  to  sign  his  principal's  name  to  a  note  as 
surety  and  signs  It  as  principal,  it  is  no  de- 
fense that  no  harm  resulted  to  the  principal 
from  such  excess  of  authority. — Id. 

I  116  (Tex.CiT.App.)  One  dealing  with  the 
agent  of  an  express  companv  is  not  bound  by 
secret  instructions  given  by  tne  company  to  such 
ageut.— Wells  Fargo  ft  CSo.  Express  v.  Hennessy, 
156  S.  W.  H58. 

I  1 19  (Tex.CiT.App.)  In  an  action  on  a  note 
alleged  to  have  been  signed  by  one  under  au- 
thimty  from  defendant  in  whidi  defendant 
pleads  non  est  factum,  the  burden  is  on  plain- 
tiff to  show  the  authority  of  the  person  to  sign 
the  particular  note  sued  on,  as  well  as  the  fact 
of  signing.— Connor  v.  IjTalde  Nat.  Bank,  16ft 
S.  W.  1092. 

Persons  dealing  with  an  assumed  agent 
whether  general  or  special,  are  bound  at  their 
peril  to  ascertain,  not  only  the  fact  of  the  agen- 
cy, but  the  extent  of  hto  authority,  and  in  case 
ttther  is  controverted  the  burden  of  proof  is 
apon  tbeai  to  MtabUah  it— Id. 

I  123  (Tex.ClT.App.)  In  an  action  on  a  note 
alleged  to  have  been  signed  by  an  agent  under 
authority  from  defendant,  the  evidence  held  in> 
sufliciait  to  show  that  the  agent  had  authority 
to  dgn  bis  prlneiml's  name  as  principal  in  the 
note.— Connor  v.  Uvalde  Nat  Bank,  156  S.  W. 
1092. 

I  137  (Tex.Civ.App.)  A  person  accepting  an 
unauthorised  contract  from  an  agent  held  es- 
topped to  claim  that  the  agent  was  authorised 
to  make  another  contract  and  that  he  is  only 
asserting  the  same  rights  as  such  other  Contract 
would  have  conferred,  and  hence  no  harm  had 
been  done^-<<oniior  v.  Uvalde  Nat  Bank,  106  B. 
W.  1002. 

(C)  VBantlk0»la«C  «■«  WwrnwimH  Aotm. 

i  148  (Ky.)  BTidence.  In  an  action  to  re- 
cover the  value  of  certain  notes,  held  to  show 
that,  wiien  defendant  took  an  assignment  of  the 
notes  from  plaintifTs  agent  in  payment  of  the 
agent's  individual  debt,  he  waa  chargeable  with 
knowledge  that  the  notes  were  held  merely  for 
collection,  and  was  not  entitled  to  the  rights  of 
an  innocent  purchaser.— Benfrow  t.  Condor, 
166  S.  W.  38S. 

1 157  (Tex.Oiv.App.)  In  a  vendor's  action  to 
rescind  a  sale  of  land,  the  declarations  and 
false  representations  of  an  agent  acting  for 
both  parties,  as  to  the  title  and  location  of  land 
securing  notes  given  by  the  purchaser,  made 
within  the  scope  of  his  authority,  and  which 
were  bnt  repetitions  of  the  false  statements 
made  to  him  by  the  purchaser,  were  admissible 
against  the  purcliaser.— Brand  v.  Odom,  106 
8.  W.  647. 
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(B)  ir*tie«  to  Aveat. 

1 177  (Tex.Cir.App.)  A  surety  od  a  contrac- 
tor's bond  for  the  constractioo  of  a  Bchoolbouse 
held  not  releawd  by  rd  alteration  of  the  con- 
tract where  a  member  of  the  board  knew  of  the 
alteration,  and  the  member  was  employed  by 
the  aarety  company  to  procure  the  bond. — Oen- 
eral  Bonding  ft  Gasnalty  Ins.  Co.  BeckTille 
Independent  School  Dist»  166  S.  W.  1161. 

PRINCIPAL  AND  SURETY. 

See  -Bail,  |  74 ;  Bllla  and  Notes,  M  121,  246 ; 
Brokers;  Bridence,  K  423,  4^;  Frauds^ 
Statate  of,  I  139 ;  Ouaranty ;  Inaorance,  { 
285. 

I.  OBE&TXOir  AMD  EZI8TEK0E  OF 
REUiTIOZr. 
(A)  Between  iBdlTldnala. 

S23  (Tex.Civ.App.)  Where  a  life  Insurance 
agency  contract  required  the  agent  to  give  a 
bond  signed  by  two  soretiea,  and  tiie  agent  and 
one  snrety  gare  a  bond,  the  surety,  having  no 
notice  of  the  rule  requiring  two  sureties,  was 
bound,  where  the  company  had  no  knowledge  of 
the  representations  made  to  tbe  surety  by  the 
agent  that  another  surety  would  be  procured. — 
Wharton  v.  Fidelity  Mot  Life  Ins.  Co.  <tf 
Philadelphia,  1S6  S.  W.  539. 

One  signing  an  obligation  aa  surety,  on  condi- 
tion that  another  Mall  also  sign  it,  is  not 
bound  when  the  other  does  not  sign  It,  if  the 
obligee  has  notice  of  the  condition,  but,  where 
the  obligee  has  no  knowledge  of  the  condition, 
the  anrety  Lb  liable.— Id. 

m.  DISOHAJtOE  OF  8VBETT. 

{  1 00  (Tex.Civ.App.)  As  respects  a  surety  on 
a  building  contractor's  bond,  a  provision  of  a 
contract  lor  tbe  construction  of  a  achoolhonse 
that  a  supervising  architect  be  employed  was 
not  altered  by  a  member  of  the  school  board, 
wbo  was  a  practical  contractor,  though  not  a 
professional  architect,  agreeing  with  the  other 
members  to  act  as  such  supervisor. — General 
Bonding  ft  Casualty  Ins.  Co.  v.  BeckvUle  In- 
dependent School  DiBt,  156  S.  W.  1161. 

Where,  in  a  building  contract,  there  is  noth- 
ing making  it  binding  on  the  owner  to  employ  a 
certain  person  named  by  Inference  as  the  super- 
vising architect,  a  verbal  agreement  that  such 
person  is  not  to  be  so  employed,  made  without 
the  consent  of  the  surety  on  the  contractor's 
bond  does  not  release  the  surety. — Id. 

LIOI  (Tex.CiT.App.)  A  surety  on  a  bond 
ch  binds  him  to  all  changes  or  modifications 
made  in  the  contract  between  the  obligor  and 
obligee  is  not  discharged  from  liability  oecause 
of  material  modifications.— Wharton  v.  Fideli- 
ty MuL  Life  Ins.  Go.  of  Philadelphia.  156  S. 
W.  639. 

S  1 0 1  (Tex.Civ.App.)  Where  the  terms  of  a 
contract,  the  performance  of  which  is  guaran- 
teed by  a  surety,  are  materially  altered' after 
Its  execution,  the  surety  is  released  unless  he 
consents  to  the  change.— Goieral  Bonding  ft 
Casualty  Ins.  Co.  v.  BeckvUle  Independent 
School  Dist,  156  S.  W.  1161, 

I  126  (MaApp.)  Tbe  administrator  of  a  de- 
ceased Bure^  on  a  note  may  properly  give  no- 
tice to  the  holder  to  sue  those  pnmarUy  liable. 
—Hammond  v.  McHarpue,  156  8.  W.  725. 

Notice  by  the  administrator  of  a  deceased 
Bure^  on  a  note  to  the  holder  to  sue  the  prin- 
cipal makers  held  not  fatally  defective  for  in- 
deflniteness,  because  it  recited  that  if  decedent 
signed  the  note  he  did  so  as  surety.— Id. 

That  the  holder  of  a  note  had  filed  it  as  a 
claim  against  the  estate  of* a  deceased  surety, 
as  authorized  by  Rev.  St  1909.  i  1734,  did  not 
deprive  the  administrator  of  the  right  to  give 
notice  to  her  to  sue  those  primarilj;  liable.— Id. 

One  of  tbe  makers  of  a  note  residing  in  the 
county  of  plaintiff,  the  holder,  and  the  other  in 
another  county,  plaintiff,  on  being  teqidxed  by  a 


surety  to  sue  tiie  makers,  was  botmd  to  soe 
within  30  days  in  her  own  county  and  serve  tbe 
writ  on  the  resident  defoidant  there  and  aend 
it  for  service  on  tiie  other  d^mdant  in  tbe 
county  where  he  re^ed.— Id. 

Where  a  notice  by  a  surety's  adminlatrator, 
directing  the  holder  of  ibe  note  to  sue  the  prin- 
cipal debtors,  recited  that  tbey  had  made  aa 
assignment  for  the  benefit  of  creditors,  such  no- 
tice did  not  authorise  mere  filing  of  tbe  note 
with  the  assignee,  especially  aftw  tbe  ex^ra- 
tiou  of  30  days  from  the  aerrice  of  tb»  notice. 
-Id. 

XV.  BBMBDIBS  OF  OBBDfTOBE. 

J 1 59  (Tex.ClTJt.pp.)  A  surety,  relying  «  tba 
ense  of  alteration  of  contract,  has  tile  burden 
of  proving  it — Goiecal  Bondfaig  &  Casualty  In^ 
Co.  T.  Beckville  Independoit  Sdwol  Diat,  166 

S.  W.  U61- 

BIOKT8  AlfD  BEMBDIBE  OF 
aVBETT. 

(A)  As  to  Creditor. 

f  169  (Tex.Civ.App.)  The  undertaking  of  a 
surety  on  a  note  is  independent  and  additional 
to  any  security  furnished  by  the  maker,  and  a 
holder  of  the  note  may  sue  on  the  nnqnaliflcd 
prranise  of  the  surety  without  reference  to  any 
collateral  security  amiable  tram  other  Bonrcen. 
— Erwin  v.  E.  I.  Do  Pont  De  Hemours  Powder 
Co.,  156  S.  W.  1097. 

An  indorsee  of  a  note  before  maturity  for 
value  and  without  notice  need  not  foreclose  a 
materialman's  lien  sought  to  be  fixed  by  the 
payee,  but  may  at  once  sue  the  sureties,  ea- 
peciaUy  where  tiie  value  of  the  lien  ia  uncertain. 
-Id. 

(B)  Aa  te  Prlaelpnl. 

i  182  (Tenn.)  A  surety  or  an  indorser  of  a 
promissory  note,  who  pays  his  principal's  de- 
mand, may,  if  the  principal  Is  insolvent  enforce 
an  equitable  set-off^  against  any  demand  sued  on 
by  such  principal.— Nolan  Broa.  Lumber  Col  t. 
Dodley  Ziumber  Go,  IBS  &  W.  466. 

PRIORITIES. 

See  Assignments,  {|  86,  137. 

PRIVATE  ROADS. 

{  2  (Mo.App.)  An  order  establishing  a  private 
road  is  not  so  conclusive  that  it  cannot  be  modi- 
fied in  the  interests  of  justice.— Sullivan  v. 
Kirkpatrick,  156  S.  W.  492. 

1 5  (Mo.App.)  In  an  actitm  for  the  penalty 
imposed  by  Bev.  St  1909,  I  10,454,  for  the 
failure  to  open  a  private  road  within  the  time 
specified  in  tbe  judgment  therefor,  evidmce 
held  to  show  that  defendant  believed  that  he 
had  five  months  within  which  to  open  the  road, 
and  that  he  did  not  discover  tiie  contrary  until 
after  the  exi^tlon  of  the  time  fixed  in  the 
order.— SuUlvaa  t.  Kirkpatrick,  196  S.  W.  402. 

PRIVILEGE. 

See  TOtasMea,  |  801. 

PRIVILEGED  COMMUNICATIONS. 

Bee  Wltneases.  H  200,  219. 

PROBABLE  CAUSE. 

See  ICalidooa  ProaeentioD,  H  aO»  28.  tt. 

PROBATE  COURTS. 

See  Oourbh  |  m 
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PROCESS. 

Se«  AttaclimeD^  |  20O;  Jodgntai^  1 17;  Tax* 
adoil,  i  642. 

X.  KATUHE,  ISBUAROE,  REQUISXTES. 
AHD  TAUDITT. 

1 6  (Tez.C^T.App.)  The  droppinf  of  one 
puuDtiff  from  a  tuit  or  the  adding  of  another 
plaintiff  or  the  elimination  of  a  defendant  im- 
pnKwrly  joined,  hj  filing  an  amendment  to  the 
petitioii,  ia  not  a  new  caase  <tf  action  or  an 
abandonment  of  the  original  action,  and  addi- 
tional service  of  proceaa  Tb  not  neceBsarr. — Pecos 
&  N.  T.  Ry.  Co.  V.  Porter,  156  S.  W.  267. 

1 3t  (Tex.CiT.A^}  Though  the  citation  di- 
rwttais  the  officer  to  snmmon  defendant  rail- 
way companies,  instead  of  naming  them,  stated 
that  another  railroad  company  "and  others" 
were  defendant,  it  was  sufficient,  where  it  com- 
manded the  officer  to  deliver  to  each  of  the  de- 
fendants, naming  them,  a  tme  copy  of  the  cita- 
tion.—El  Paso  &  Southwestern  Co.  v.  Hall,  166 
S.  W.  366. 

i  34  (Tex.Oiv.App.)  A  citation  was  not  inBof- 
ficIeDt  becaase  a  copy  of  plaintifTs  petition  was 
mttached  thereto,  instead  of  a  brief  summary  of 
the  cause  of  action,  as  regnired.— N  Paw  ft 
Sonthweitem  Ca  t.  Hall,  1S6  S.  W.  80& 

PROMISSORY  NOTES. 

See  BiUs  and  Notes. 

PROPERTY. 

See  Stately  |  88. 

PROPOSITIONS. 

See  Appeal  and  Error,  {  742. 

PROSTITUTION. 

See  Abdaction,  H  1. 12. 

PROVINCE  OF  COURT  AND  JURY. 

See  Trial,  K  188-194. 

PROVOCATION. 

See  Hmnicide,  i  296. 

PROXIMATE  CAUSE. 

See  Negligence,  |  66. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  H  281-66a. 

PUBLIC  LANDS. 

See  Evidence,  H  23,  10& 

m.  DXSP08AI.*0F  I.AH1M  OF  THE 
STATES. 

S  (72  (Tex.)  One  having  purchased  four  sec- 
tions of  land  under  Acts  27th  Leg.  c  125,  S  3, 
a  further  purchase  of  two  sections  nnder  Acts 
29tb  Leg.  c.  1(K1,  {  8,  was  void.— Houston  v. 
Koonce,  166  S.  W.  202;  Same  T.  Arery,  Id. 
204. 

i  172  (Tex.Civj!Lpp.)  An  award  of  public  lands 
to  a  minor  is  invaUd^Bainer  t.  Dorrill,  156 

S.  W.  589. 

A  cancellation  of  A  void  award  of  public 
lands  to  a  minor  is  not  necessary  to  a  subse- 
quent award  of  the  land  to  an  adult— Id. 

The  removal  by  tiie  district  court  of  the  dis- 
ability of  infancy  of  we  to  whom  public  land 
bad  been  previously  awarded  does  not  avoid  an 
award  to  an  adult  made  subsequent  to  the 


hward  to  the  mln^r  and  prior  tb'  the  removal  of 
dIsabiUty.— Id. 

Rev.  Civ.  St  1911,  art  G4S8,  requiring  per- 
sons claiming  the  right  to  purchase  public  lands 
to  sue  within  one  year  after  the  date  of  award, 
does  not  apply  to  a  void  sale,  but  applies  to 
sales  voidable  because  of  some  irregularity. — Id. 

I  173  (Ter.Cav.App.)  Under  Acts  27th  Leg.  c 
12S,  J^,  that  a  purchaser  of  timber  with  the 
right  to  purchase  the  land  within  five  years  had 
a  vested  right  when  the  state  accepted  his  ap- 
plication to  purchase  the  timber  and  he  had 
complied  with  the  terms  of  purchase,  which 
right  was  not  affected  by  the  act  of  IWn.  wUcb 
relieved  those  having  such  purchase  rights  from 
complying  with  the  requirement  of  actual  settle- 
ment—Kirby  V.  Conn,  166  S.  W.  232. 

Acts  29th  Leg.  c  29,  providing  a  limitation 
of  one  year  for  suits  by  persons  claiming  the 
right  to  purchase  public  lands  sold  or  leased  to 
another  under  any  provision  of  law  held  intend- 
ed to  limit  the  time  in  which  a  sale  of  land 
tiy  the  state  might  be  attacked  for  irregularity 
by  one  claiming  only  a  right  to  purchase,  but 
not  to  affect  one  whose  right  In  the  land  had 
vested  prior  to  a  sale  or  award  by  the  state.— Id. 

The  state  could  not  grant  to  a  patentee  land 
that  it  bad  previously  contracted  to  sell  to  the 
purchaser  of  timber,  and  any  patent  impairing 
Bach  purchaser's  ri^t  to  acquire  title  by  com- 
pliance with  the  terms  of  his  contract  was  void, 
and  passed  no  title. — Id. 

1 175  (Tex.CiT.App.)  Evidence  held  to  require 
a  finding  that  a  surrey  was  improperly  lo- 
cated, and  that  a  ruling  of  the  land  office  reject- 
ing  it  for  that  reason  was  proper.— Lucas  v.  Mc- 
Farland,  156  S.  W.  1109. 

I  175  (rex.Civ.App.)  It  is  a  condition  preced- 
ent to  tne  coiuummation  of  an  agreement  for 
the  resurvey  of  school  lands  by  a  state  surveyor 
as  authorized  by  Rev.  St.  1895,  arts.  4261- 
4263c,  that  the  resurvey  be  accepted  by  the  land 
office,  unless  waived  by  the  parties.-^roaby  t. 
Stevenson,  156  S.  W.  1110. 

I  178  (Tez.Civ.App.)  Under  Sayles*  Ann.  Olv. 
St  1897,  arts.  4291,  4292,  relatmg  to  applica- 
tion of  original  purcliaser  of  public  land  and  to 
the  obligation  of  the  substitute  purchaser,  heM, 
that  a  proper  description  of.  the  land,  if  re> 
quired  in  the  substitute  purchaser's  application, 
was  substantially  complied  with  by  bis  applica- 
tion with  his  obligation  attached,  correctiy  de- 
scribing the  land,  so  as  to  authorise  the  Com- 
missioner  to  recognlxe  him  as  a  purchaser.— 
Chicago,  R.  I.  ft  O.  By.  Oa  T.  Johnson,  156 
S.  W.  253. 

PUBLIC  POLICY. 

See  Contract!,  |  119;  Insanmc^  |  4O0k 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Electridty;   Bailroads;  Tele- 
graphs and  Telephones. 

PUNISHMENT. 

See  (Mminal  Law.  «  1200,  1200;  Filce  Pre- 
tenses, I  2. 

QUASHING. 

See  Jury,  |  118. 

QUESTIONS  OF  UW  AND  FACT. 

See  Trial,  U  139-143. 

QUITCUIM. 

See  Deeds,  {  121. 
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RAILROADS. 

See  AdTtfW  FMMrion,  1  44;  Appeal  and  Er- 
ror, U  216,  1050,  1066:  ABsignments,  {  19; 
ConBtitutloQal  Law,  |  133 ;  Contracts,  fi  276 ; 
Damages,  Sf  ISO,  166.  188;  Emioeat  Do- 
main; ETtdence,  |  658;  b^nnctitai,  H  12. 
113;  Uaster  and  Serrant;  Penal  tie*,  |  2; 
Proceas,  f  31;  Btatotes,  i  47;  TriaL  I  62; 
Waten  and  Water  Cotiraes,  H  118,  126. 

n.  BATLBOAD  GOMPAinES. 

{  22  (Tex.)  Venue  In  a  eait  to  restrain  a  rail- 
road compan;  from  moving  its  general  offices, 
atiops,  eta,  to  another  county  in  violation  of  a 
contract  Aeld  to  have  been  properly  laid  in  the 
county  where-  the  petition  claimed  the  rail- 
road company's  offices  and  shops  were  lawfully 
located.— International  A  6.  N.  By.  Co.  t.  An- 
derson Goanty,  166  B.  W.  488. 

BIGHT  OF  WAT  AXS  OTHEB  IH- 
TEBESX8  IH  ULHB. 

1 64  (Tex.GiT.App.)  Under  a  parol  agreement 
by  the  owner  that  defendant's  right  of  way 
could  be  located  on  his  land  if  a  rwitcfa  was 
located  on  the  land,  and  that  if  no  switch  was 
located  he  should  be  paid  $4  per  acre,  the  rail- 
road, without  locating  the  switch  or  paying  for 
the  land,  did  not  obtain  any  interest  or  tiue  to 
the  land  in  the  nature  of  an  easement. — Chicago, 
B.  I.  &  G.  Ry.  Co.  T.  Johnson,  156  S.  W.  253. 

S  75  (Mo.)  The  General  Assembly  has  no 
power  to  anthorize  fhe  use  of  a  public  street, 
so  as  to  destroy  rights  of  ingress  and  egress  to 
abutting  property,  without  compensation  to  the 
owners.— Ver  8teeg  t.  Wabash  B.  Co.  166  8. 
W.  689. 

i  79  (Ma)  An  owner  of  property  abutting 
on  a  street  is  entitled  to  an  injunction  restrain- 
ii^  a  railroad  company  from  allowing  its  trains 
or  cars  to  remain  or  stand  in  front  of  his  prop- 
erty, so  aa  to  Interfere  with  the  passage  ot  bis 
wagona  along  the  street.— Ter  8te«  t.  Wabaab 
B.  Co,  IBOS.  W.  689. 

VX.  OOWSTBUOTIOTr.  MADfTEWAWOE, 
AKD  EQUlPMEirT. 

196  (Kj.)  Neither  Kj.  St.  i  768,  anbd.  6, 
nor  any  other  statute  in  the  state,  conferred 
jorisdiction  m  the  county  court  in  establishing 
a  new  road  orer  a  right  of  way  of  a  railroad 
company  to  require  the  latter  to  erect  and 
maintain  a  bri^  over  ite  tracks  at  its  own 
expense  aapart  of  a  highway.— Louisville  &  N. 
B.  C%  T.  Hopldna  County,  166  S.  W.  379. 

J 99  (Ky.)  The  Legislature  in  the  exercise  of 
ice  power  may  prohibit  or  require  the  aboli- 
tion of  grade  rauroad  crossings  and  require 
railroad  companies  at  their  own  expense  to  car- 
ry streets  over  their  tracks  where  public  safety, 
welfare,  and  convenience  requires  ft.— Louisville 
A  N.  R.  Co.  T.  Hopkins  County,  166  S.  .W.  379. 

1 198  (Mo.App.)  Under  Rev.  St.  1009,  |  3150, 
regniring  railroad  companies  to  maintain  suit- 
alUB  opnilnga  through  the  roadbed  and  aultaJile 
drains  and  ditebes  along  each  side  so  as  to  con- 
nect with  drains  or  water  courses,  so  as  to 
afford  a  sufficient  outlet,  a  railroad  company  is 
bound  to  construct  lateral  drains  <»ily  wnen 
they  will  connect  witb  other  drains  forniabing 
an  outlet. — Pace  v.  St.  Louis  Southwestern  By. 
Co.,  166  S.  W.  746. 

{113  (Tex.Civ.App.)  Persons  having  exclusive 
possession,  nnder  claim  of  title,  for  seven  years 
held  entitled  to  sue  for  damages  to  abutting  lot 
tnr  construction  and  operation  of  railroad  in  pub- 
lic street.- Beaumont  &  G.  N.  R.  Co.  v.  Yar- 
brough,  156  S.  W.  252. 

ill4  rrex.CiT.App.)  In  an  abutting  owner's 
action  for  damages  caused  by  the  construction 
and  operation  of  a  railroad  on  a  pablic  street, 
the  dedication  of  the  street  and  its  use  as  a 
recognized  public  street  were  sufficiently  shown 
by  Uie  recorded  map  and  the  sale  and  ctmTcgr- 


ance  of  propniy  witli  nferenoff  to  inch  street— 
Beanmont  A  O.  N:  B.  Oh  t.  Tariirongli,  ISO  S. 
W.  262k 

Vm.  Iin>EBTEDllBS8,  SECUBTnBB, 
UEKB,  AXD  MOBTGAOES. 

(A)  Itatvre  aa«  Hxteat  vt  lilsklllHmb 

f  159  (Ky.)  Ky.  St.  |  2482,  ptoriding  a  Uen 
for  materials  fumlsbed  for-tfae  eonatmetion  of' 
any  railroad,  etc,  protects  not  only  material- 
men furnishing  material  to  a  contractor  or  hia 
subcontractor,  but  one  furnishing  material  to 
one  taking  bis  CMitract  from  a  snbcontractor. — 
E.  L  Dn  Font  De  Nemonn  Powder  Co.  t.  Lonia- 
Tille  ft  N.  B.  Co.,  166  S.  Wl  116. 

(B)  Foreelosvre  of  Uems  mmt  Mortyaitea. 

1 194  (Tex.)  Under  Bev.  Civ.  St  1911,  arts. 
QViSS,  6426,  where  a  railroad  company  con- 
tracted in  consideration  of  a  bond  issue  by  a 
county  to  maintain  its  general  offices,  roimd- 
houses,  shops,  etc.,  in  that  county,  the  observ- 
ance of  such  contract*  was  a  condition  of  its 
rigfat  to  continue  to  exercise  its  franchise  ri^ts 
and  was  binding  on  a  subsequent  puvcltaser 
of  tfae  railroad  company's  property  at  a  judicial 
sale. — International  &  G.  N.  By.  COb  T.  Ander* 
son  County,  156  S.  W.  499. 

X  OFEBATIOH. 

'(A)  DvtT  to  O»erat0. 

I  223  (Uo.App.)  In  an  action  against  a  rail- 
road company  for  interfering  wiu  a  fire  boas 
laid  across  its  tracks,  a  petition  alleging  that 
its  acts  were  done  "deliberately"  sufficiently 
charged  willfulness.- Hurley  t.  Missouri,  K.  « 
T.  Ry.  Co.,  156  S.  W.  67. 

A  railroad  company,  whose  trainmen  after  no- 
tice of  tlv  situation  and  Its  exigences  athcr 
carelessly  or  willfully  interfered  with  tiiose  en- 
gaged in  extinguishing  a  fire  by  means  of  a  hose 
UM  across  its  tracks,  wa#  liable  for  the  loss 
occurring  as  a  direct  result  of  audi  interference. 
—Id. 

In  an  actl<m  ag^nst  a  xallroad  company  for 
interfering  with  a  fire  hose  laid  acroM  its  tracks, 
evidence  Aeld  sufficient  to  support  a  finding  that 
the  engineer  of  defendant's  train  was  notified, 
warned,  and  leqneated  to  atop  at  a  time  when 
the  traui  could  nave  stopped  in  safety.— Id. 

The  character  of  a  railroad  OHnpany's  em- 
ployte*  act  in  interfering  with  fire  hose  laid 
across  the  traclL  the  existence  of  notice  and 
warning  of  the  situation,  the  question  ot  proxi- 
mate cause)  ibe  amount  of  delay  in  extinguish- 
ing a  fire  caused  therdiy.  snd  whetiier  damages 
resulted  therefrom,  Jk«ld  to  be  qosstionB  for  the 
jury.— Id, 

Where  an  engineer  was  notified  of  the  facts 
at  a  time  when  tie  could  bave  stopped  in  a  place 
of  safety,  a  railroad  company  was  not  relieved 
of  liability  for  interference  with  a  fire  hose 
across  the  tracks  because  dynamite  on  the  train 
made  it  necessaty  for  him  to  go  (m,  and  the  fin 
chief  dierefore  Tolnntaiily  uncoupled  the  ham. 
-Id. 

In  an  action  against  a  railroad  company  for 
interfering  with  a  fire  hose  laid  across  its  trscka, 
evidence  held  to  make  a  question  for  the  Jury 
whether  the  disconnecting  of  the  hose  to  let  a 
train  through  resulted  in  loss  by  fire  greater 
than  would  have  otherwise  occurred. — Id. 

{222  (Tex.Civ.Ap|^.)  A  raUroad  company 
maintaining  tracks  in  a  street  for  the  storage 
and  loading  and  miloadinj;  ot  ears  la  not  liable 
for  injuries  to  an  abutting  owner  caused  by 
noises,  dust^  and  cinders,  for  the  company  under 
Rev.  Civ.  St  1911,  art  6504,  could  have  con- 
demned the  land  if  owned  by  the  abutting  own- 
er.—Ft.  Worth  ft  D.  a  By.  Go.  T.  Mapea,  158 
S.  W.  628. 

(B)  Bta^ntory,    Mnnleipal,    mm€  OSelad 
Rec«l«tloMa. 

i  243  (Ky.)  Cities  of  the  fifth  class  cannot  re- 
quire lailroad  companies  to  erect  gates  at  stieot 
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croBBiDgs ;  there  being  no  express  statutory  ati- 
tboritr  therefor,  and  Ky.  St.  S  8637,  subaeca  1 
aod  7,  not  impliedly  conferring  such  antboritr. 
Chesapeake  ft  O.  I^.  Go^  T.  Harnum,  156  S. 
W.  121. 

1 254  (Ark.)  A  notice  served  on  a  station 
agent  nearest  the  location  of  an  nndrained  pood 
on  the  right  of  way  20  days  before  saing  for 
the  statutory  penal^  ia  a  sofflcient  compfiance 
with  Kirby'8  Dig.  I  664a— McAIllater  t.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  156  S.  W.  17a 

Kirby's  Dig.  S  6646.  as  amended  by  Acts  1907, 
p.  SSa  &&d  sections  6647,  6648,  imposing  a 
penal^  on  any  railroad  company  knowingly  and 
willfully  felling  to  drain  ponds  on  ita  right  of 
way,  mean  that  the  failure  must  be  with  knowl- 
edge of  the  compauy,  and  with  the  intention  that 
the  pond  ahaU  remain ;  and,  where  It  fails  with- 
in 20  day*  after  notice,  it  is  liable  to  the  penal- 
ty.—Id. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  Btatntory  penalty  for  failing  to 
drain  a  pond  on  ita  right  of  way  after  notice, 
the  evidence  was  conflicting  as  to  whether  the 
pond  eoold  have  been  drained  before  It  was 
done  after  notice,  and  whether  or  not  it  could 
have  been  done  daring  the  20  days  notice,  the 
Question  whether  the  company  knowingly  and 
willfully  violated  the  sUtute  was  for  the  jury. 
-Id. 

{  254  (Mo.)  In  view  of  the  subsequent  action 
of  the  Legislature,  the  penalty  of  $500  assessed 
under  act  March  14,  1907  (Laws  1907.  p.  168). 
requiring  railroad  companies  to  malntam  open- 
ings and  dnina  to  carry  off  surface  water,  held 
ezcearira  to  the  amoont  of  $400.^rranbarger  v. 
Chicago  ft  A.  B.  Co.,  156  8.  W.  694. 

<D)  IbJwIm  te  Umbmm  or  TreapaMen 
■a  Ouienl. 

1275  {Ho.App.)  Defendant  railroad  company 
Md  liable  to  a  Pnllman  car  deaner  for  in- 
juries caused  by  jarring  her  from  a  stepladder 
by  an  unusual  movement  of  the  train  while  on  a 
sidetrack  without  warning  or  aacertalniog  that 
plaintiff  waa  not  in  a  dai«en>ni  position.— 
Weaver  t.  Si  Lools  ft  a  F.  R.  Co.,  166  8.  W.  1. 

S275  (Mo.Ai4>.)  A  railroad  oanpany  accna- 
tomed  to  place  cars  on  the  tiding  of  a  coal  com- 
pany which  it  knew  were  let  down  by  the  coal 
company's  employes  by  gravity  for  loading  was 
^und  to  exercise  reasonable  caie  to  furnish 
reasonably  safe  cars,  and  was  liable  to  the  coal 
company's  employd  injured  in  dropping  tmsafe 
cars.— Strayer  v.  Quincy,  O.  &  K.  C.  B.  Co.,  166 
S.  W.  732. 

i  279  <Mo.App.)  A  railroad  company's  act  in 
famishing  a  car  with  a  defecttve  brake  for  load- 
ing by  a  coal  company  was  the  ivoximate  cause 
of  an  injury  to  a  coal  company  employ^  by  the 
brake  giving  way  while  he  was  letting  it  down 
for  lolling,  though  the  coal  company  waa  also 
negligent  in  loading  a  defective  car.— Struer  v. 

Qu^cy.  o.  ft  K.  a  B.  Co.,  150  8.  w.  m 

i  282  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  injuries  to  a  coal  company 
employ^  white  he  waa  dropping  down  coal  cars 

fiUieed  on  the  siding  by  defendant  after  load- 
ng  them  1^  a  defective  brake  giving  way,  evi- 
dence held  to  make  contrihutoiy  negUgraice  a 
ury  question.— Strayer  v.  Quincy.  O.  ft  K.  C 
-  Co.,  166  S.  W.  732. 

(F)  AmMsbAs  at  CJrOMlaBS. 

1 312  (Mo.App.)  Operators  of  electric  cars 
running  at  high  speed  through  the  country  are 
required  regardless  of  statute,  to  give  proper 
warning  when  approacbing  crossioKS. — Jackson 
V.  Southwest  Missouri  R.  Co.,  156  S.  W.  1005. 

It  is  actionable  negligence  for  the  operator  of 
an  electric  car  to  approach  a  crossing  at  a 
.speed  of  30  miles  per  hour  without  giving  warn- 
ing when  more  than  400  feet  away^Id. 


1317  (Mo-App.)  Where  It  vpas  fmpMsible  for 
a  motorman  to  atop  the  car  before  colliding 
with  plaintilTB  automobile  at  a  crossinR  because 
of  defendant's  negligence  in  running  uie  car  at 
an  unlawful  rate  of  speed,  it  was  no  defense  that 
he  used  every  effort  to  avoid  injui^  after  dis- 
covering the  dangerous  position  of  tlie  machine, 
and  was  unable  to  prevent  collision. — Chappell  v. 
United  Rys.  Co.  of  St.  Louis,  166  S.  W.  819. 

{  324  (Mo.App.>  Contributory  n^ligence  of  a 
person  injured  at  a  railroad  crossing  depends 
upon  the  particular  facts  of  each  case.— Jackson 
V.  Southwest  Missouri  R.  Co.,  156  S.  W.  1005. 

A  person  approaching  a  railroad  croaring  need 
exercise  only  ordinary  care. — Id. 

6  327  (Mo.App.)  Where  a  person  operating  an 
automobile  an>rcAehed  an  electric  railway  track, 
crossina;  the  street  on  a  curve,  at  a  point  where 
view  of  the  track  was  obstructed  by  building^ 
the  tracks  were  a  signal  of  danger  and  imposed 
on  the  traveler  the  duty  to  look  and  listen  before 
crossing.— Cbappell  v.  United  Rys.  Co.  of  8t. 
Louis.  156  S.  W.  819. 

J 327  (Mo.App.)  One  attempting  to  cross  a 
Iroad  without  looking  and  listening  for  an 
approaching  train  Is  negHgent.— Jackson  r. 
SouthweatMissouri  B,  Co.,  166  S.  W.  1005. 

The  duty  of  a  person  attempting  to  cross  a 
railroad  to  took  and  listen  is  continuing,  and 
whether  a  single  look  is  sufficient  depends  upon 
the  drcnmstances  of  the  parttcular  case.— Id. 

A  motor  cycle  rider  Iwd  not  bound  to  stop 
or  check  his  machine  when  approaching  a  rail- 
road  crossing  irrespective  of  his  siieed,  but  only 
when  moving  at  a  high  speed,  or  when  neces- 
sary to  have  a  chance  to  look  and  listen. — Id. 

{335  (Mo.App.)  Contributory  negligence  of 
traveler  attempting  to  cross  a  railroad  is  a 
complete  bar  to  recoveir.— Jackson  t.  Southwest 
Missouri  B.  Co..  156  8.  W.  1006. 

8347  (Tez.Civ.App.)  In  an  action  against  a 
railroad  company  for  injuries  by  striking  plain- 
tiff's wagon  at  a  street  crossing,  in  whida  the 
evidence  raised  the  issue  as  to  whetiier  ^e 
speed  of  the  train  proximately  caused  plaintiff's 
injuries,  ordinances  prohibiting  trains  running 
at  a  speed  exceeding  six  miles  an  hoar  were 
admissible.— MisBonrLK.  ft  T.  By.  Co.  of  Tex- 
as V.  Taylor,  166  8.  W.  544. 

1 350  (Mo.App.)  In  an  action  for  injnries  to 

?)laintiff,  while  driving  over  a  railroad  crossing 
n  response  to  the  invitation  of  a  flagman,  by 
her  horse  taking  fright  at  an  engine  passing 
over  the  crossing,  pUintifl  waa  not  negligent 
as  a  matter  of  law.— Hovatter  v.  Chicago,  B.  I. 
ft  P.  By.  Co.,  166  8.  W.  '78. 

{350  (Mo.App.}  In  an  action  for  injuries  to 
plaintiff's  automobile  in  a  collision  with  an  elec- 
tric car  at  a  street  crossing,  facts  held  InsufB- 
cient  to  justil^  tiie  submission  of  the  motor- 
man's  alleged  negligence  in  failing  to  keep  a 
vigilant  watch  to  the  jury.— Chappell  v.  United 
Rye.  Co.  of  St  Louis,  1^  S.  W.  810. 

In  an  action  for  injuries  to  plaintiff's  auto- 
mobile in  a  collision  with  an  electric  car  at  a 
crossing,  the  evidence  of  the  driver  held  suffi- 
cient to  require  submission  of  the  ouestioa  of 
contributory  negligence  to  the  jary.-~Id. 

{ 350  (Mo.App.)  A  speed  of  4H  miles  per 
hoar  on  the  part  of  a  motorcycle  rider  approach- 
ing a  crossing  was  not  negligence  per  se.— Jack- 
son V.  Southwest  Missouri  R.  Co.,  156  8.  W. 
1006. 

Evidence  of  the  exercise  of  reasonable  care  by 

Jilaintiff  in  crossing  «  track  held  sufficient  to 
ustify  a  refusal  to  direct  a  verdict  for  defend- 

ant.-ad. 

(O)  iBjnrtes  to  Persons  an  or  meav  Traelcs. 

{  376  (Ark.)  Where  the  fireman  on  the  engine 
which  ran  down  deceased  knew  of  his  iwril,  the 
railroad  company  Is  equally  liable  for  Us  neff- 
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Itgence  as  It  wotld  h&Te  been  for  the  negligence 
of  the  engineer,  although  the  fireman  had  to 
communicate  inth  the  engineer  to  have  the 
loccmotiTe  Btopped.— St.  Loaia  Sonthwefltera 
R7.  Go.  T.  HcOonnell,  106  8.  W.  1024. 

1398  (AA.)  Teatimony  of  the  deceaaed'a  wife 
that  by  light  from  witmn  the  engine  she  could 
see  that  the  fireman  was  looking  forward,  and 
could  see  them,  cannot  be  disregarded  as  con- 
trary to  the  pbrsical  facts,  merely  because  the 
engineer  and  fireman  testified  there  were  no 
lighti  in  the  interior  of  the  engine. — St.  Louis 
Southwestern  Ry.  Cki.  T.  McConneU,  166  S.  W. 
1024. 

S  400  (Ark.)  In  an  action  against  a  railroad 
company  for  the  death  of  ptaintifTs  intestate, 
who  was  killed  while  crossing  a  trestle,  evidence 
of  the  railroad  company's  wanton  negligence 
held  sofficient  to  carry  the  case  to  the  jury.— St. 
Louia  Soathweatem  By.  Go.  v.  HcGonodl,  15tt 
S.  W.  1024. 

(H)  iBjmvlUi  to  Animals  on  or  near 
TrulE*. 

|4II  (Ky.)  Ky.  St  |  800,  requiring  division 
of  damages  for  animals  killed  or  injured  by  rail- 
roads due  to  lack  of  fence,  held  only  to  apply 
where  no  compenaation  has  been  paid  owners 
for  fencing,  and  no  attempt  made  to  fence  in 
accordance  with  sections  1789-1798.— Otawford 
T.  Southern  Ry.  in  Kentucky,  156  S.  W.  861. 

Where  a  raflroad  company  constructs  or  at- 
tempts to  construct  a  right  of  way  fence,  its 
duty  and  liability  for  injuries  to  and  death  of 
animals  is  governed  by  Ky.  St  U  1789-1790, 
and  not  by  section  809,  imposing  a  liability  for 
injuries  to  and  killing  animals  by  railroada  on 
unfenced  land. — Id. 

Where  a  deed  to  a  railroad  right  of  way  made 
DO  reference  to  the  construction  of  fences,  it 
would  not  be  held  that  the  vendor  received  com- 
pensation for  fencing  the  land  as  a  part  of  the 
consideration. — Id. 

Where  a  railroad  compan;^  undertakes  to  con- 
struct a  fence  on  the  division  line  between  its 
right  of  way  and  the  land  of  an  adjoining  own- 
er,  it  will  be  presumed  to  have  acted  in  compli- 
ance with  Ky.  St  IS  1789-1790.  provldiu  for 
railroad  fences. — Id. 

1412  (Ky.)  Under  Ky.  St  H  1789-1708.  re- 

Jiuirin^  railroad  to  erect  a  good  and  lawful 
ence  along  the  right  of  way,  and  that  the  laws 
governing  farm  fences  shall  apply  to  railroad 
fences,  what  constitutes  a  good  and  lawful  rail- 
road fence  is  defined  by  secti<ni  1780,  defining 
proper  farm  fences.— Crawford  r.  Sonthera  Ry. 
m  Kentucky,  156  S.  W.  861. 

When  a  good  and  lawful  fence  has  been  con- 
structed, the  railroad  is  only  required  to  exer- 
dse  reasonable  care  to  maintain  it  in  such  con- 
dition as  defined  by  Ky.  St  I  1780.— Id. 

Where  a  railroad  company  nndertakes  to  con- 
Mmct  a  right  of  way  fence,  but  fails  to  main- 
tain it  in  a  good  and  lawful  condition  by  rea- 
son of  which  stock  passes  on  the  right  of  way 
and  is  killed,  the  railroad  company  is  liable  in 
the  absence  of  negligence  of  the  landowner.— Id. 

{4(5  (Tex.(^v.App.)  It  was  the  duty  of  an 
engineer  to  keep  a  constant  lookout  and  use 
reasonable  care  not  to  hit  persons  or  animals 
at  street  crossings.— International  A  O.  N.  By. 
Co.  T.  Diae,  166  S.  W.  007. 

f424  (Tez.GiT.App.)  Where  plalntUTi  mule 
wandered  on  defendant's  track  at  a  crossing  in 
the  city,  and  was  struck  and  killed  by  an  ap- 
proaching train,  it  was  no  defense  tliat  the  mule 
was  at  lai^  In  violation  of  a  dty  ordinance.— 
International  ft  G.  N.  I^.  Oo.  t.  I>las.  166  S. 
W.  907. 

f  443  (Tex.Cav.App.)  In  an  action  against  a 

railroad  company  for  killing  a  mule  at  a  city 
street  crossing,  nets  held  to  charge  the  railroad 
company  with  actionable  negligence. — Interna- 
tional ft  Q.  N.  B7.  Go.  T.  Dial,  166  &  W.  907. 


RAPE 

See  Abduction,  |  1 ;  Criminal  I«w.  |  1172. 

Z.  OFFEHSBS  AHP  RESPOVSIBEUTT 

THEBCFOB. 


I  6  (Tex.Cr.App.)  Force  is  not  an  element  of 
rape  on  a  female  under  the  age  of  consent — 
Kinch  T.  State,  166  S.  W.  649. 

RATE. 

See  Carriers,  I  26 ;  Waters  and  Water  Coora- 
es.  i  201. 

REAL  ACTIONS. 

See  Ejectment;  Fartltton;  TnapBrn  to  T17 

Title. 

REASONABLE  DOUBT. 

See  Criminal  Law.  1  661. 

RECEIPTS. 

See  Svidence*  |  408. 

RECEIVERS. 

See  Aimeal  and  Britir,  §|  101,  356 ;  Banks  and 
Banking,  |S  63.  71,  77 ;  Corporations,  |  553 ; 
Master  and  Servant,  |  21. 

nr.  MAHAOEHEKT  AlTD  DI8FOSX- 
TIOK  or  PROPERTT. 

(D)  Sale  and  CoBTeranec  or  RedellYary 
of  Propertr, 

f  134  (Ky.)  Where  the  receiver  of  an  insolvent 
bank  purchased  real  property  at  his  own  sale, 
he  couid  not  object  that  the  sale  was  not  ad- 
vertised as  required  by  law  without  showing 
that  the  failure  to  so  advertise  in  some  manner 
prejudiced  the  interests  of  the  estate. — Wllliama 
V.  Owensboro  Savings  Bank  ft  Trust  Co.'b  Re- 
ceiver, 156  S.  W.  8£». 

I  1 36  (Ky.)  Beceiver  of  an  insolvent  bank 
entitled  to  bid  on  and  puicbase  property  offers 
ed  at  his  own  sale,  when  his  bid  did  not  ex- 
ceed the  amount  of  indebtedness  against  the 
estate;  and  that,  where  it  did  not  a[v>ear  that 
the  purchase  was  prejudicial  to  the  estate,  the 
court  would  not  be  Jnatifled  in  setting  aside  tbe 
sale.— Williams  t.  Owensboro  Savings  Bank  ft 
T^ust  Co.'s  Receiver,  156  S.  W.  899. 

Error  of  the  comnussioner  in  demanding  that 
the  receiver  of  an  insolvent  bank,  purcbaung  at 
his  own  sale,  sfaoold  execute  sale  bonds  for  a 
few  dollars  more  than  they  should  be,  AeM  no 
reason  why  the  purchaser  should  not  comply 
with  the  sale  and  execute  bonds  for  the  amount 
(ft  his  bid  since  the  error  might  be  easily  cor- 
rected when  the  sale  was  reported. — ^Id. 

i  137  (Ky.)  The  court  is  invested  with  a 
larger  discretion  when  dealing  with  exceptions 
to  a  sale  filed  by  its  receiver  than  it  would  be 
when  dealing  with  exceptiona  filed  by  other  per- 
sona.—Williams  v.  Owensboro  Savings  Skak  ft 
Trust  Go.'b  Receiver,  166  S.  W.  89^^ 

I  (39  (Ky.)  Where  a  recover  of  an  insolvent 
bank  purchased  real  property  at  his  own  aaie. 
it  was  no  ground  for  setting  aside  the  sale  that 
there  were  liena  for  taxea  on  the  property  of 
which  he  had  no  notice  at  the  time  of  the  salb 
since  upon  motion  on  report  of  the  sale  he  could 
have  been  credited  on  his  sale  bond  by  tbe 
amount  of  such  taxea— Williama  v.  OwenAoro 
Savings  Bank  ft  Trust  Co.'8  Receiver,  156  S. 
W. 

A  receiver  of  an  insolvent  bank  pnrchaaing 
property  at  bis  own  sale  should  not  be  allowed 
to  avoid  the  same  upon  the  ground  that  in  lus 
opinion  a  contending  bidder  was  not  acting  In 
good  faith  or  waa  insolvent  and  so  could  not 
comply  with  the  terms  of  the  sale,  since  tb« 
commissioner  on  the  other  party's  failure  to  ex- 
ecute bonds  could  and  should  bare  teoiltered  the 
property  for  sale^Id. 
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RECEIVING  STOLEN  GOODS. 

1 2  (Mo.ApD.)  Defendant,  who  purcbaaed 
goods  from  an  employ^  by  whom  they  were  em- 
beuled,  was  not  gnil^  of  receiving  stolen  goods. 
—State  V.  Coster,  156  S.  W.  773. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  ||  80-100. 

RECOGNIZANCES. 

See  Bail,  {  04. 

RECORDS. 

See  Affidavits,  |  6 :  Appeal  end  Error,  ||  802, 
Bll-703,  832,  864,  1009,  1051,  1166,  1171. 
1175,  1185 ;  Chattel  Mortsases,  |  150 ;  Crim- 
inal Law,  H  1088-1122 ;  Evidence,  H  48, 
313;  Mandamiu,  f  187;  Manicipal  Corpora- 
tloiu,  i  109:  Vendor  and  Pnrduwr,  |  281; 
muS.  I  24A 

REDEMPTION. 

See  Taxation,  ||  096-699. 

REFERENCE 

See  Appeal  and  Error,  H  1017.  iOBS. 

m.  BEPOBT  Aim  FIIfDIirOS. 

1 99  (Mo.App.)  The  report  of  a  referee,  In 
case  of  an  involantary  reference,  involving  the 
examination  of  a  long  account,  is  always  sub- 
ject to  review  by  the  drcait  conrL — McGnth  v. 
Talty's  Estate,  106  S.  W.  826. 

REFORMATION  OF  INSTRUMENTS. 

H.  FKOCEEDIHaS  AKD  BELIEF. 

{45  (Ark.)  To  justify  tbe  reformation  of  a 
written  instrument  on  the  crronnd  of  fraud  or 
mistake  the  evidence  of  the  fraud  or  mistake 
must  be  clear,  unequivocal,  and  decisive  and 
each  as  to  establish  the  frand  or  mistake  be- 
yond reasonable  controversy.— Leslie  v.  O'Neil, 
166  S.  W.  1017. 

1 45  (Ky.)  In  a  suit  to  reform  a  deed,  evi- 
dence held  sufficient  to  show  that  a  limitation 
on  the  estate,  conveyed  to  the  grantee  with  a 
life  estate  to  his  wife  and  on  her  death  to  "oar" 
heirs,  was  inserted  in  the  deed  by  mutual  mis- 
take, and  that  the  word  "our"  should  have  read 
'W'.— Wilson  V.  Beyuolds,  156  S.  W.  1086. 

REFORMATORIES. 

See  Infants,  |  69. 

REFRESHING  MEMORY. 

See  Witnesses,  H  200,  2to. 

REGISTRATION. 

See  Trade-Marks  and  Trade-Names,  H  41.  43. 

REHEARING. 

See  Appeal  toA  Error,  H  882,  838. 

RELEASE. 

See  Accord  and  Satisfaetion,  f  8;  Master  and 
Servant,  i  21. 

X.  BEQUISITES  AND  TAUDXTT. 

I  13  (Tez.Civ.App.)  A  release  of  a  master's 
liability  for  a  servant's  injuries  in  considera- 
tion of  one  day's  employment  at  the  usual  pay, 
etc,  the  master  being  required  by  the  servant's 
previous  contract  to  employ  him  for  the  time 
referred  to,  held  not  based  on  a  sufBcient  con- 
sideration, and  invalid.— Freeman  t.  Morrow, 
IGB  S.  W.  284. 


I  17  (Tex.Civ.App.)  Where  plaintifr  was  in- 
formed by  defendant's  claim  agent  that  he 
would  not  be  permitted  to  leave  the  hospital  in 
which  he  was  confined  until  he  had  si^ed  a 
release  of  defendant's  liability  for  injaries  for 
f  150,  the  jury  were  authorized  to  find  that  such 
statemeat.  if  made,  was  sufficient  to  avoid  tbe 
release.— Texas  &  P.  Ky.  Co.  v.  Villafuerte,  156 
S.  W.  1165. 

m.  pisADnro,  EviPEiroE,  tbxal, 

AHD  REVIEW. 

1 56  Tex.Civ.App.)  A  release  of  all  demands 
growing  out  of  certain  suits  was  properly  ex- 
cluded as  immaterial,  where  it  apijeared  that 
the  notes  in  controversy  were  not  involved  in 
such  suits.— Knoz  v.  Benson,  166  S.  W.  593. 

I  58  (Tex.Civ.App.)  Evidence  Mid  to  make  a 
question  for  the  jury  as  to  whether  plaintiff 
was  bound  by  a  release  of  a  claim  for  personal 
injuries.— Houston  &  T.  C.  R.  Co.  v.  Bright, 
156  S.  W.  304. 

i  59  (Tex.Civ.App.)  In  an  action  for  injuria 
to  plaintiff,  an  instruction  that  under  certain 
circumstanceB  plaintiff  would  not  be  bound  by 
a  release  wblcn  he  had  previously  si^ed  held 
not  objectionable  as  making  the  avoidance  of 
the  release  depend  alone  on  plaintiff's  ^norance 
of  its  contents.— Texas  ft  P.  Hy.  Ca  v.  Villa- 
fuerte, 106  S.  W.  1100. 

RELEVANCY. 

See  Evidence,  H  108-m 

RELIGIOUS  SOCIETIES. 

S  24  fTex.Civ.App.)  In  disputes  between  fac- 
tions of  religions  societies,  toe  civil  courts  can 
determine  only  those  affecting  property  ririita, 
and  ecclesiastical  or  doctrinal  questions  will  be 
inquired  into  only  so  far  as  to  determine  such 
ri^ts.— Mendelsohn  v.  Gordon,  166  S.  W.  1149. 

Plaintiffs,  who  were  members  of  the  minority 
faction  of  a  religions  sodety,  h«ld  not  entitled 
to  complain  of  the  modification  of  a  temporary 
injunction  which  permitted  the  collection  of 
dues  and  the  admission  of  new  members;  it  ap- 
pearing that  their  right  to  tbe  property  and  to 
protection  from  expulsion  were  preserved.— Id. 

{  29  (Tex.Clv.App.)  In  an  action  hivolviug  tbe 
right  to  the  property  of  -a  religions  association, 
defendants,  who  were  in  posseBsion,  held  en- 
titled to  borrow  money  necessary  for  its  main- 
tenance and  protection  pendine  determination 
of  the  action.— Mendelsohn  v.  Gordon,  100  S. 
W.  1162. 

REMAINDERS. 

See  Wnis,  if  607,  634. 

1 9  (Mo.)  Where  a  married  woman  conveyed 
to  her  children  land  which  had  been  conveyed  in 
trust  for  hor  and  the  heirs  of  her  body,  there 
was  no  merger;  the  trust  not  being  executed 
as  to  her  and  ebe  having  no  heirs  while  alive. 
—Case  V.  Goodman,  156  S.  W.  608. 

REMOVAL  OF  CAUSES. 

ITT.  OZTIZEKSHIP  OB  ALIEVAOB  OF 
PARTIES. 

(A)  Dlvexm   CMtlBenslilp   or   Allemac*  Ib 
Gemeral. 

1 26  (Ark.)  A  suit  In  a  state  court  outside 
of  tbe  federal  district  In  which  the  plaintiff  re- 
sides is  not  removable  on  the  ground  of  diver- 
sity of  citizenship  on  petition  of  the  defendant 
corporation,  who  la  a  citixen  and  resident  of 
another  state.— Chicago,  B.  L  ft  P.  By.  Ca  t. 
Smith,  166  S.  W.  166. 

{47  (Ark.)  In  determining  whether  a  cause 
should  be  removed  to  the  federal  court  on  the 
ground  of  diversity  of  dtisensiilp,  the  state 
court  maj  look  to  the  aUegatitms  ot  tbe  com- 
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plaint,  when  not  in  conflict  with  the  state- 
mentH  of  the  petition  for  removal.— ChicaKo,  B. 
I.  &  P.  Ry.  Go.  V.  Smith,  1S6  S.  W.  166. 

RENEWAL 

See  BIUb  and  Notes,  {|  430,  027. 

RENT. 

See  Landlord  and  Tenant,  U  182,  246. 

REPEAL 

See  Statntes,  H  162-167. 

REPLICATION. 

See  Pleadinx,  I  180. 

REPLY. 

See  Pleadhig,  |  180. 

REPORT. 

See  Beference,  |  9B. 

REPRESENTATIONS 

See  Fraud. 

REPUTATION. 

See  Witnesses,  SI  336,  S60. 

REQUESTS. 

For  inatmetlon*,  eee  Trial,  H  265-261. 

RESCISSION. 

See  Contmcta.  |  262:  Salei,  |  130;  Vendor 
and  Puzchaser,  H 

RES  GESTiC 

See  OElminal  Law,  H  3M>  36a 

RES  JUDICATA. 

See  Jndsment,  {  949. 

RESULTING  TRUSTS. 

See  Trnsta,  {  81. 

RETROSPECTIVE  UWS. 

See  Statatea,  |  268. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error :  Criminal  Law,  H  1020- 
11S6;  Homicide,  U  33(>-347. 

REVOCATON. 

See  Lioensea,  »  S6,  82. 

REWARDS. 

See  Trial,  {  256. 

'  i  7  <T«z.CiT.App.)  One  cannot  claim  a  re- 
ward offered  for  procnrins  the  conviction  of 
criminals,  nnlen  he  knows  that  it  has  been  of- 
fered.—Tobin  T.  HcGondi,  166  S.  W.  237. 

i  8  (Tex.GiT.App.)  One  can  claim  a  reward 
for  procuring  the  conviction  of  criminals  where 
he  has  been  the  moving  cause  in  aco>mplishing 
that  purpose^  and  has  anbstaatiaUy  complied 
with  tiie  terms  of  the  reward.— Tobin  v.  Mc- 
Comb,  156  S.  W.  237. 

A  contract  offering  a  reward  as  for  tbe  con- 
viction of  criminals  is  governed  by  the  rules 
which  applj  to  other  contracts,  and  a  claimant 
must  brkig  himself  within  tlie  terms  of  the 
offer.— Id. 


Communications  of  a  suspicion  hy  one  not 
required  by  law  to  make  an  arrest  would  not 
entitle  a  claimant  to  participate  in  a  reward 
offered  for  procaring  the  conviction  of  a  crim- 
inal, even  tboogh  tiie  peraom  suspected  is  ar- 
rested and  convicted.— Id. 

If  one  is  induced  to  make  an  Investigation 
of  a  crime  because  of  a  reward  offered,  and 
pursuant  to  the  reward  caosea  an  axzest  to  be 
made  which  leads  to  a  conviction,  he  is  enti- 
tled to  the  reward. — ^Id. 

One  who  -performs  services  leading  to  the 
conviction  of  a  criminal  jointly  •with  others  is 
entitled  to  the  reward  offered  for  sncb  convic- 
tion, it  not  being  necessary  that  he  perform 
the  whole  services,  even  diough  the  varione 

Eersons  who  participated  in  the  work  had  no 
Dowledge  that  the  others  were  investigating 
the  crime. — Id. 

S  1 1  (Ta.CiT.App.)  Where  perscms  who  were 
peace. officers  did  not  investigate  a  murder  or 
make  the  arrest  upon  warrant,  and  did  not  see 
the  mnrder  committed,  and  the  persons  arrest- 
ed and  convicted  made  no  effort  to  escape,  soch 
persons  in  causing  the  criminals'  arrest  and 
conviction  were  not  acting  as  peaee  officers, 
so  as  to  be  precluded  from  claiounc  a  reward. 
-Tobin  V.  McComb,  166  S.  W.  237. 

I  15  (Tex.OiT.App.)  An  instruction  In  an  ac- 
tion for  a  reward  for  procuring  the  conviction 
of  criminals  that  plaintifl^  were  acting  togeth- 
er in  rendering  the  services,  and  that  th^r  re- 
covery wonld  be  joint,  was  not  erroneoos  as 
faring  inconsistent  with  the  claim  tiiat  tbcy 
were  wortdng  with  a  tUrd  person.- Toblu  t. 
McComb.  166  S.  W.  237. 

Whether  one  was  induced  to  make  an  Inves- 
tigatiOB  of  a  crime  because  of  a  reward  offered 
and  pursoant  to  the  reward  caused  an  amst 
is  a  question  for  the  jury.— Id. 

Where  more  than  one  of  the  parties  claimed 
to  be  the  sole  moving  cause  of  an  arrest  and 
conviction,  and  there  was  s<Hne  evidence  to 
support  their  dalnu,  it  waa  mor  in  an  actioD 
for  a  reward  offered  thmfiw  to  dtarfe  tiiat 
none  of  the  partiles  nnder  tin  evidence  waa 
alone  entitled  to  recover  the  vriu^  lewatd.— Id. 

RISK,  ASSUMPTION  OF. 

See  Master  and  Servant,  B  206-226^  28(t  288; 
Munidpal  GoipoxatioiiBt  f  822. 


ROADS. 


See  Hl^waya. 


ROBBERY. 

See  Criminal  Law,  |  69. 

1 24  (rez.Cr.App.)  Evidence  Md  snffideot  to 
support  a  conviction  of  sssault  with  Intent  to 
c<Mnmit  robbexy.— Orysdale  v.  Statei  166  &  W. 
686. 

RULES. 

See  Master  and  Servant,  |  248. 

RUNNING  AT  URGE 

See  Animals.  |  60. 

SALES. 

See  Animals,  {  60;  Appeal  and  Error,  {  034; 
Bankruptcy,  H  166,  176,  184;  Bqnity,  I  36; 
Evidence,  i  Food,  |  20;  Fraud,  |  58; 

FraudB,  Statute  of,  i  84;  Game,  UBiL*i 
Pleading,  J  248;  Receiv«n,  t|184,l87rbra^ 
ver  and  Obnversion,  |  10 ;  vendor  and  Par> 
chaser. 

I.  BEQPIMTES  AMP  VAUDXTT  OF 
OOMTRAGT. 

H  19,20  (MoJlpp.)  An  agreenwit  wherry  & 
bt^rer  of  lumber-  nlleved  the  Mller  turn-  Ui 
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oblltration  to  a  third  partr.  and  bound  himself 
to  discharge  snch  obligation,  constituted  a  snffi- 
cient  consideration  for  the  sale. — Crow  t.  Abex> 
nathy,  IGfl  S.  W.  494. 

I  38  (Ark.)  To  charge  a  seller  with  fraud,  it 
must  be  shown  that  be  made  an  active  attempt 
to  deceive  the  buyer  on  some  material  matter, 
cither  by  statements  known  to  be  false,  or  by 
acta,  eoailact,  or  representatiohs  which  suppress- 
ed the  truth  and  induced  in  the  buyer  a  false 
impresBion.— Parker  v.  Boyd.  166  S.  W.  440. 

To  entitle  a  party  to  rescind  a  horse  trade, 
there  must  have  been  a  misrepresentation  of  a 
material  fact  upon  whicb  he  relied,  and  which 
was  understood  by  the  parties  as  an  absolute 
assertion  concerning  the  condition  of  the  mare 
received  by  him,  and  not  as  a  mere  expression  of 
an  opinion.— Id. 

{38  fTex.GlT;App.)  Where  a  purchase  was 
made  after  Inspection,  misstatements  by  the  sell- 
er as  to  the  cost  of  the  goods  could  not  avoid 
the  sale;  the  buyer  having  an  opportunity  to 
ascertain  the  troe  cost  by  a  little  diligence.— 
Peck  T.  Morgan,  166  S.  W.  OIT. 

n.  GomTBircTiON  of  gohtbaot. 

1 68  (Mo.App.)  Where  purchaser  of  stock  and 
bonds  agreed  to  release  seller  from  the  com- 
pany's obligations  on  which  he  was  indorser 
and  pay  his  personal  obligations  secured  by  the 
hoods,  a  note  on  which  ne  was  a  surety  but 
not  technically  an  indorser  held  to  be  one  of 
ibose  from  which  be  was  to  be  released,  and 
not  one  of  those  which  defendants  agreed  to 
Gate  City  Nat  Bank  v.  Chick,  156  S.  W. 

HZ.  MODinoATioy  ob  keboission 

OF  OOMTKACT. 
(O)  lieMlsatom  Bmyev. 

1 130  <AriL)  InstmctiOBS  that  plaintiff  was 
entitled  to  rescind  a  horse  trade  if  the  mare 
received  by  bim  was  unsound,  in  that  she  had 
lost  her  ^nder  teeth  and  was  suffering  with 
chronic  Indigestion,  of  which  facts  defendant 
knew,  held  properlr  refused.— Parker  t.  Boyd, 
158  S.  W.  440. 

Whether  statement  by  horse  trader  that  he 
considered  a  mare  sound  was  intended  and  un- 
derstood  as  a  representation  that  she  was  sound, 
or  as  a  mere  expression  of  opisiout  hetd  prop- 
erly submitted  to  the  Jury.— Id. 

IT.  FEBTOBMANOE  OF  COMTBAOT. 
(C)  DellverT  snA  Aec«ptaaae  of  Oooda. 

I  181  (Tez.Civ.App.)  In  an  action  by  a  sell- 
er of  com,  evidence  that  it  was  sound  when 
loaded  only  five  days  before  delivery  will,  iu 
the  absence  of  evidence  showing  snbseqnent 
exposure  to  damaging  oonditions,  support  a 
verdict  that  It  was  sound  at  time  of  deliTery. 
—Levy  V.  Lnptra.  106  S.  W.  362. 

Vn.  KEMEDZES  OF  UBIXEB. 

(E9)  Actions  for  Pvloe  or  Vmlne. 

I  353  (Ky.)  Tn  an  action  by  a  fertiliser  com- 
pany against  its  selling  agent  for  the  price  of 
fertilisers  furnished  defendant,  petition  held  to 
sufficiently  allege,  in  the  absence  of  a  demand 
for  bill  of  particulars,  an  Indebtedness  and  a 
promise  by  defendant  to  pay.— Federal  Chemi- 
cal Co.  T.  Adams,  1B6  S,  W.  126. 

Tm.  BEMEDIE8  OF  BUTEB. 
(A)  Reooverr  of  Prioo. 

J  391  (Mo.App.)  Where  a  buyer  delayed  an 
offer  to  return  a  defective  chattel  to  afford  op- 
portunity to  rectify  the  defects,  and  on  the  day 
it  became  certain  that  the  chattel  could  not 
be  made  to  work  notified  the  seller  to  take  it 
back,  the  delay  did  not  prevent  a  recovery  of 
the  price  paid  and  of  the  notes  given  for  the 


unpaid  price.— City  Liriit,  Power,  lee  &  Stor- 
age Co.  V.  St.  Mary's  Mach.  Co.,  156  S.  W.  83. 

S  392  (Ho.App.)  Where  a  seller  of  an  engine 
paid  tbe  freight  and  installed  it,  and  there 
could  be  no  inspection  before  its  installation, 
the  buyer  on  the  engine  failing  to  come  up  to 
the  contract  was  not  required  to  return  It  to 
the  seller  at  his  place  of  business  to  make  a 
tender  there  to  recover  the  price  paid  and  the 
notes  given  for  the  unpaid  price. — City  Light, 
Power,  Ice  ft  Storage  Go.  r.  St  Mary^  Mach. 
Co.,  iBe  S.  W.  88. 

<0  Actfoms  for  Broach  of  Oontnuit* 

{416  (Mo.App.)  In  an  action  for  breach  of 
contract  of  sale  of  secondhand  automobiles  to 
be  put  in  good  running  condition  f.  o.  b.  cars 
by  the  seller  for  resale  in  a  sister  state,  evi- 
dence that  the  automobiles  were  not  in  good 
ruQuii^  condition  at  destination  was  admlssi- 
ble.— Kelly  v.  Times  Square  Automobile  Co., 
156  S.  W.  62. 

{421  (Mo.App.)  An  instruction  In  an  action 
for  breach  of  contract  to  sell  secondhand  auto- 
mobiles to  be  put  in  good  running  condition  by 
the  seller  for  resale  bj  the  buyer  Md  not  mis- 
leading.—KeHy  V.  Times  Square  Antomoblle 
Co.,  156  S.  W.  62. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Boundaries,  |  87;  Descent  and  Dlstribn- 
tion,  f  14;  Taxation,  {  862^. 

n.  PVBUO  SOHOOU. 

(B)  c;i««tlfm,  AltontttoB.  '■txtatoaoo*  mnM, 
DlHwIattOK  of  mstrleta. 

1 42  (Ey<)  Sullivan  Act,  reducing  the  number 
of  trustees  In  snbschool  districts  from  three  to 
one,  does  not  take  from  the  single  trustee  of 
each  common  school  district  wholly  or  partially 
included  in  a  graded  school  district  authority  to 
approve  or  disapprove  the  calling  of  an  electiim 
under  Ky.  St.  1908,  I  4494,  without  which  ap- 
proval the  county  juoge  cannot  lawfully  order 
the  election. — Owens  v.  Tmstees  McKinney 
Graded  Common  School  Dist,  156  S.  W.  877. 

Where  a  petition  for  an  election  to  establish 
a  graded  common  school  district  was  not  ap- 
proved by  one  of  the  trustees  of  a  common 
school  district  part  of  which  was  to  be  includ- 
ed In  the  graded  school  district  as  required  by 
Ky.  St  1908,  I  4464.  the  election  was  void.  toA 
a  tax  levied  to  support  district  nneollectlble. 
— Id. 

(B)  DUtrlot  Debt,  SoomrlUos.  *»*  Tax- 
ation. 

S  101  (Ey.)  A  levy  for  sinking  fund  purposes 
must  be  considered  in  determining  whether  the 
limitation  of  50  cents  on  the  SlOO,  authorised 
by  Ky.  St.  (  3490,  subsec.  2,  to  be  levied  for  the 
erection  of  buildings  for  public  school  purposes, 
has  been  exceeded,  construing  that  subsection 
with  subsection  34.~Board  of  EMncation  of  City 
of  Maysville  v.  Lee,  168  S.  W.  875. 

Under  Ky.  St  I  3490,  subsec.  2,  authorlzlttg 
a  tax  levy  of  50  cents  on  the  hundred  dollars 
for  maintaining  public  schools  and  erecting 
buildings,  as  amended  by  Acts  1904,  c.  112,  au- 
thorizing an  additional  levy  of  15  cents  upon 
the  approval  of  the  voters  at  an  election,  tbe 
school  tax  rate  cannot  exceed  50  cents  wiuiout 
the  approval  of  a  majority  of  tbe  voters  at  an 
election  under  the  amendment — Id. 

S  106  (Ark.)  The  "common  school  fund"  with- 
in Const  art.  7,  f  46,  and  Klrby's  Dig.  S  3609, 
allowing  the  treasurer  of  the  common  school 
fund  a  commission  on  the  amount  coming  into 
his  hands,  means  the  funds  raised  by  taxation 
and  funds  provided  from  the  source  prescribed 
by  section  7486,  but  does  not  include  a  sperial 
fund  obtained  by  mortgaging  the  property  of  a 
special  tree  school  district  as  authorized  by  sec- 
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tion  7686.— Helena  Special  School  Dist  No.  1 
T.  Kitchens,  166  S.  W.  441. 

(O)  Teaohcra. 

{131  (Ark.)  Under  Kirby'i  Dig.  §S  7684. 
7695,  and  section  7615,  as  amended  by  Acts, 
1811,  p.  164,  a  contract  between  the  board  of  a 
special  school  district  and  an  unlicensed  teacher 
is  not  invalid,  If  before  the  date  flzed  for  com- 
mencemeDt  of  the  school  he  procures  a  license. — 
Lee  T.  Mitchell,  156  S.  W.  460. 

fi  135  (Ark.)  It  was  immaterial  whether  a 
meeting  of  a  school  board  at  which  it  was  vot- 
ed to  employ  a  particular  teacher  was  a  regular 
or  special  meeting  or  with  or  without  notice, 
where  all  the  members  of  the  board  were  nreseiit 
and  participated  diereiiL— Lee  t.  Mitchell.  166 
S.  -W.  450. 

Failure  of  school  board  to  furnish  duplicate 
of  duly  executed  contract  to  the  teacher,  and 
to  file  a  copy  with  the  county  treasurer  as  re- 

3 aired  by  Klrby's  Dig.  i  7616,  as  amended  by 
LCts  1911,  p.  164,  held  not  to  render  the  con- 
tract unenforceable  against  the  district.— Id. 

A  teacher  may  compel  a  school  board  to  file 
a  copy  of  the  contract  with  the  county  treasurer 
as  required  by  Kirby's  Dig*  i  7615,  as  amend- 
ed by  Acts  1911,  p.  164,  In  order  that  he  may 
draw  his  pay  from  the  county  treasurer  or  com- 
pel payment  of  his  salary  according  to  his  con- 
tract—Id. 

SECONDARY  EVIDENCE 

See  Evidence,  U  161-187. 

SEDUCTION. 

See  Criminal  Law,  H  683.  823,  829. 

n.  OBIMniAI.  BBBPOHSIBIUTT. 

{40  (Tez.Cr.App.)  On  a  trial  for  seduction, 
it  was  immaterial  whether  accused  was  present 
in  a  physician's  office  when  the  money  was 
giTen  to  prosecutrix  to  leave  the  county  and  go 
to  a  distant  city ;  the  payment  being  with  his 
kaowledxe  and  acquieacence.— CMe  t.  State,  166 
S,  W.^. 

SELF-DEFENSE. 

See  Assault  and  Battery,  {  13;  Homicide.  H 
187-190,  276,  300. 

SELF-SERVING  DECLARATIONS. 

See  Bridence,  |  271. 

SET-OFF  AND  COUNTERCLAIM. 

See  Assignments  for  Benefit  of  Creditors,  | 
186;  Evidence,  J  419;  Executors  and  Ad- 
ministrators, I  260 :  Partition,  |  61 ;  Plead- 
ing, f  142 ;  Principal  and  Surety,  {  182 ; 
SturiOB  and  Constables,  i  74. 

n.  BUBJEGT-MATTEB. 

{49  (Tenn.)  Under  Shaimon's  Code,  {  4639. 
providing  for  set-offs  as  against  assignees,  held, 
that  the  right  of  an  Indoraer  to  compensation 
for  the  payment  of  a  note  of  plaintiff's  as- 
signor is  an  equity  which  maj  be  offered  in  a 
set-off  in  an  action  by  the  assignee;  the  assign- 
or being  insolvent. — Nolan  Bros.  Lumber  Co.  t. 
Dudley  Lumber  Co.,  166  8.  W.  466. 

Where  an  indoiser  of  a  promissory  note  paid 
the  same  upon  the  default  of  the  Insolvent  mak- 
er, the  mere  fact  that  the  note  was  reassigned 
to  the  indorser  wiU  not  preclude  it  from  claim- 
ing to  be  treated  as  a  surety,  and  so  entitled  to 
set  off  the  note  against  the  claim  assigned  by 
the  maker  to  plaintiff.- Id. 

Negotiable  instruments  Act,  §  60,  relating  to 
the  iigfatB  of  an  indorser  to  whom  the  note  is  re- 
transferred,  when  read  In  connection  with  sec- 
tion 121,  providing  that,  where  an  instrument 
is  paid  by  a  party  secondarily  liable,  it  is  not 
dischaigeo,  but  the  party  so  paying  is  remitted 


to  his  former  ri^ts,  will  aot  preclude  ao  in- 
dorser of  a  pTMnuBory  note,  who  paid  the  nma 
upon  the  insolTency  of  the  maker,  from  tdaim- 
iug  a  set-off  against  one  to  whom  the  maker 
had  assigned  a  debt  due  from  the  indorser. — Id, 
{  50  (Tenn.)  Where  the  maker  of  a  promis- 
sory note  npon  whidi  defendant  was  imiorser 
assigned  a  claim  against  defendant,  hM,  that 
defendant  may  claim  an  equitable  set-off 
against  the  assignee,  the  assignor  being  insolv- 
ent, though  defendant  did  not  pay  the  note  un- 
til after  the  assignment- Nolan  Bros.  Ijimber 
Co.     Dudley  Lomber  Co^  166  S.  W.  46S. 

SETTING  ASIDE. 

See  Etzecutors  and  Administratort,  f  879L 

SEVERANCE. 

See  OrlmiiuU  Law,  |  622. 

SHERIFFS  AND  CONSTABLES. 

n.  GOMPEiraATIOH. 

{54  (Ey.)  Where  the  county  Judge  hoida  m 
sjiecial  term  of  the  county  court  or  the  quarter- 
ly court  in  his  own  office  or  the  clerk's  office, 
the  jailor  is  not  entitled  to  any  pay  for  attoid* 
ance.— Hickman  County  t.  Jackwm,  lfi6  &  W. 
891. 

The  jailor  should  be  paid  for  actual  attend- 
ance at  a  regular  or  special  term  of  court  held 
by  the  county  judge  in  the  courtroom. — Id. 

The  jailor  is  entitled  to  pay  for  attending  tlie 
regular  terms  of  the  county  and  qnarteriy 
courts,  irrespective  of  whether  they  are  held 
in  the  courtroom  or  clerk's  office,  etc. — Id. 

The  jailor  has  the  same  ri^ht  to  compenaatlon 
for  attendance  npon  the  tnal  of  misdemeanor 
cases  before  tiie  county  judge  as  judge  of  the 
county  or  quarterly  court  as  in  the  trial  of  any 
other  case  before  uiose  courts. — Id. 

Ky.  St.  {  1703,  providing  that  the  fees  of  the 
jailor  for  attending  county  and  quarterly  courts 
shall  be  "not  exceeding  |2  per  day,  only  entitles 
the  jailor  to  a  reasonable  compensation  for 
actual  attendance,  not  exceeding  |2  a  day,  the 
amount  depending  upon  the  nature  and  extent 
of  his  services.- Id. 

The  county  judge  is  not  holding  the  quar- 
terly or  county  court  in  acting  at  examiuinc 
trials,  BO  tiiat  the  jailor  is  not  entitled  to  com- 
pensation for  services  In  attending  upon  sucb 
trials.— Id. 

Since  an  inquest  of  lunacy  is  a  Judicial  pro- 
ceeding, the  jailor  is  entitled  to  compensattoD 
for  services  in  attending  upon  tiie  county  court, 
while  holding  lunacy  Inquests.— Id. 

{  74  (Ey.)  In  an  action  by  a  j^lor  against  a 
county  to  recover  compensation  for  senices  tn 
attendance  upon  <mart,  the  county  may  act  off 
payments  previously  made  to  the  jailor  to  which 
be  was  not  entitled^  if  Budi  payments  be  pleaded 
and  relied  upon.— Hickman  County  r.  Jackson. 
166  S.  W.  381. 

SIGNATURES. 

See  Jnstiees  of  the  Peace,  (  169:  Umitadcm  of 
Actions,  {  B3;  Statutes,  {|  1^  34,  20$. 

SPECIFIC  PERFORMANCE 

I.  HATITBE  Ain>  OBOUHDS  OF  KEM- 
JSDY  IK  OENEBAX.. 

{8  (HaApp.)  Specific  performance  is  not  ft 
matter  of  abBolute  right,  bat  is  one  somewhat  of 
grace  restii^  in  the  sound  diacretion  of  the 
court  to  be  exercised,  however,  not  arbitrarily 
or  capriciously,  hut  according  to  established 
rules  andprinciples.— Lemp  Hunting  &  Fishing 
Club  T.  Hackmann,  166  S.  W.  791. 

{  16  (Mo.App.)  Specific  performance  may  be 
denied  even  where  no  fraud  or  mistake  appears 
if  to  grant  It  would  Inflict  such  a  burden  or 
bardaup  npon  defendants  w  to  ba  isevdtaUe 
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and  nneoiMcloiuiUe.— Lemp  Hanting  &  Fishing 
Clab  V.  Hackmann.  156  S.  W.  781. 

Where  lessee  for  huDtinc  and  fishing  purposes 
took  an  atwolate  lease,  out  never  songht  or 
showed  any  diapoaltion  to  exercise  privileges 
other  than  its  banting  and  fishing  pririlegeft, 
held,  that  epecific  performance  of  an  agreement 
to  reD«w  would  not  be  denied  as  Ineqnitable  or 
involTiug  hardship.— Id. 

i  16  (Mo.App.)  Where  a  leasee  for  hunting 
and  fishing  purposes,  altliongh  it  took  an  ab- 
solute  lease,  had  merely  exercised  its  hunting 
and  fishing  rights  and  had  not  interfered  with 
the  use  and  cultiTation  of  the  land  by  the  les- 
sors, qpecific  performance  of  a  eove^iant  to  re- 
new wonid  not  be  denied  as  inequitable.— Lemp 
Hunting  &  Fishing  Club  t.  Cottle,  156  S.  W. 
799. 

122  (McApp.)  A  pnrcliaser  of  land,  who  a<S 
quired  it  witn  notice  of  a  lease  and;  recelTed 
rents  and  profits  thereunder  and  acquiesced 
therein,  woiHd  be  compelled  to  specifically  per- 
form an  agreement  in  the  lease  to  renew. — Lemp 
Hunting  &  Fishing  Club  t.  Cottle,  166  S.  W. 
799. 

H.  CONTRACTS  ENFORCEABLE. 

S  39  (Mo.App.)  Specific  performance  of  an 
oral  contract  to  exchange  land,  partly  perform- 
ed, will  be  decreed,  not  on  the  theory  of  enforc- 
ing the  oral  contract,  bnt  to  prevent  the  statute 
of  frauds  from  being  used  as  a  cloak  for  fraud. 
— Sursa  T.  Cash,  156  S.  W.  779. 

1 74  (Ark.)  A  contract  for  the' constmcdon 
by  a  contractor  for  the  state  of  a  capitol  build- 
ing will  not  be  specifically  enforced  in  equity. — 
Caldwell  v.  Donaghey,  156  8.  W.  839. 

m.  GOOD  FAITH  AND  DHJOENCE. 

8  95  (Ky.)  Where  the  vendors  hold  the  legal 
title  to  land,  Uiey  may  enforce  a  contract  of 

Soichase  by  specific  performance. — Pierce  v. 
[arrs,  156  S.  W.  404. 

IV.  FROGEEDINOS  AND  RELIEF. 

I  105  (Ky.)  Delay  of  seven  years  from  execu' 
tlon  of  contract  for  exchange  of  land  iMfore 
suing  for  specific  performance  held  not  ground 
for  denial  of  relief  where  excuse  for  the  delay 
was  shown  and  the  contract  fixed  no  time  for 
performance.— Asher  v.  Simpson,  156  S.  W. 
1067. 

STATEMENT. 

See  Appeal  and  Error.  H         B4S,  6S5,  742. 

STATEMENT  OF  FACTS. 

See  Criminal  Law,  SI  1090,  1097,  1099,  1101« 
1186. 

STATES. 

See  Public  Lands ;  Specific  Performance,  {  74. 

m.  PBOFERTT,  OONTRAOTS,  AND 
LIABILITIES. 

{  8ft  (Tex.)  Since  the  state  has  the  same  pow- 
er to  contract  as  a  corporation  or  individual, 
including  the  power  to  acquire  property  and 
dispose  of  it,  the  state  bad  the  power  to  ac- 
quire title  to  the  Alamo  property,  and  place  It 
in  the  custody  of  the  Daughters  of  the  Reput>- 
Itc  of  Texas,  a  corporation,  as  it  did  by  Act 
Jan.  26,  1906  (Acts  29th  Jjig.  c  7).— Conley  v. 
Daughters  of  the  Republic,  156  S.  W.  197. 

The  Daughters  of  the  Republic  of  Texas  by 
accepting  the  terms  of  Act  Jan.  26,  1905  (Acts 
29th  Leg.  c  7),  providing  for  the  acquisition  of 
the  Alamo  MissioQ  and  property  by  the  state, 
and  the  placing  of  it  in  the  custody  of  that  cor- 
poratloD,  became  the  trustee  of  the  property  for 
the  atate.~Id. 

The  Appropriadon  BUI  of  1011  (Acts  32d 
Leg.  [Ist  Called  Sess.]  c.  3),  making  an  appro- 


priation for  die  Improvement  of  the  Alamo 
property  belonging  to  the  state,  to  he  expended 
under  the  direction  of  the  superintendent  of 
public  buUdings  and  grounds  upon  the  Gov- 
ernor's approval,  did  not  impliedly  repeal  Act 
Jan.  26,  1906  (Acts  29th  Leg.  c  7).  placing 
such  property  In  the  custody  of  the  Daughters 
of  the  Republic  of  Texas,  and  requiring  them 
to  repair  ft  without  expense  to  the  state.— Id. 

1 104  (Ark.)  The  state  employli^  a  contractor 
to  construct  on  its  grounds  a  capitol  building 
merely  grants  the  contractor  a  license  to  enter 
on  the  premises  to  construct  the  building  ac- 
cording to  the  contract- Caldwell  v.  Donaghey, 
156  S.  W.  839. 

S  1 06  (Ark.)  Where  the  state,  by  statute, 
abrogated  a  contract  with  a  contractor  for  the 
construction  of  a  capitol  building,  another  stat- 
ute providii^  for  a  new  capitol  building  com- 
mission is  nilid,  and  the  commlssioneia,  pro- 
ceeding under  tiie  statute,  are  not  liable  to  the 
contractor  in  any  lom. — Caldv^  t.  Donaghey, 
156  S.  W.  880. 

rV.  FISCAL  MANAOEMENT,  FTOLIO 
DEBT.  AND  SECURITIES. 

SII3(Ky.)The  Constitution  does  not  re- 
strict the  debt-creating  power  of  the  state,  but 
at  most  merely  regulates  it  by  Const.  |S  49.  60, 
empowering  the  Legislature  to  contract  debts 
not  in  excess  of  $500,000,  and  to  incur  addi- 
tional debts  by  vote  of  the  people.— Rhea  v. 
Newman,  156  S.  W.  154. 

I  115  (Ky.)  The  prohibition  to  Oust.  8  49, 
empowering  the  Legislature  to  contract  debts 
not  exceeding  $500,000,  does  not  embrace  the 
ordinary  expenses  of  the  government.— Rhea  v. 
Newman,  156  S.  W.  154. 

The  prohibititm  in  Const.  {  40,  does  not  ap< 
ply  to  debts  existing  at  the  time  of  die  adoption 
of  the  Oonstitodon.— Id. 

An  appropriadon  of  revenue  assessed  and  in 

S recess  of  collection  is  not  the  incurring  of  in- 
ebtedsess  within  Const.  {  49.— Id. 
An  appropriation  which  merely  authorizes  the 
payment  of  a  gratuity  or  to  create  or  maintain 
a  part  of  the  state  government,  or  to  defray  the 
ordinary  expenses  of  the  state,  is  not  a  debt 
prohibited  by  Const.  |  49.— Id. 

The  validity  of  an  -appropriation  beyond  the 
limit  of  $500,000  prescribed  by  Const.  {  49,  de- 
pends on  the  character  of  the  appropriadon,  or 
the  manner  of  its  payment. — Id. 

Acts  1012,  c.  134,  appropriating  $30,000  for 
paying  off  the  indebtedness  of  the  state  fair,  is 
not  within  Const  I  40.— Id. 

A  Btatoto  providing  that  unpaid  warranto  ou 
the  State  Treaanrer  aball  bear  Interest  does  not 
create  a  debt,  If  it  were  not  otherwise  a  debt, 
within  the  prohibiUon  In  Const  8  49.— Id. 

1116  (Ky.)  Const  {§  49,  50.  171,  empower- 
ing the  Legislature  to  contract  debts  to  the  ex- 
tent of  $500,000  and  additional  debte  by  a  vote 
of  the  people,  and  to  provide  an  annual  tax  to 
defray  the  ordinary  expenses  of  the  state,  con- 
stitute, when  read  together,  a  rule  for  the  con- 
duct of  the  state's  finances  and  the  Legislature 
should  levy  addldonat  taxes  to  meet  additional 
ag|ropriadonB.— Rhea  v.  Nevraian,  166  S.  W. 

{  142  (Ky.)  The  Legislature  may  provide,  as 
it  has  done  by  Acts  1910,  c.  72,  that  warranto 
on  the  State  Treasurer  not  paid  on  presenta- 
tion for  want  of  money  in  toe  treasury  shall 
be  made  interest  bearing. — Rhea  v.  Newman, 
156  S.  W.  154. 

The  State  Treasurer  must  pay  outatandidg 
warrants  in  the  order  of  their  {sane  and  as  the 
money  available  reaches  die  treaanry. — Id. 

VI.  ACTIONS. 

1 191  (Ark.)  A  salt  to  compel  the  state  either 
directiy  or  indlrecdy  to  perform  a  contract  with 
the  contractor  for  the  construction  of  a  capitol 
building  is  a  suit  against  the  state,  and  cannot 
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be  maintained.— Caldwell  t.  Donaghey,  166  S. 
W.  839. 

i  lei  (Tex.)  A  Buit  by  the  Daugbters  of  the 
Republic  of  Texas  agftmst  the  lupeiintendent 
of  public  buildinn  and  groand  of  the  state  to 
enjoin  defendant  from  entering  upon  the  Alamo 
property  on  the  ground  that  it  was  siven  to  the 
custody  of  plaintiff  corporation  by  Act  Jan.  26, 
1905  (Acts  29th  Leg.  c  7),  is  not  an  action 
against  die  state  so  as  to  be  prohibited. — Con- 
Ig^  T.  Daoghters  of  the  BepiDmc  156  S.  W. 

STATUTES. 

See  Frauds,  Statute  of ;  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 

I.  EHAGTBCENT,  REQinSITEB.  AHD 
VAIJDITT  IK  OENERAI.. 

I  18  <Ky.)  Const  8  66,  providing  that  no  bill 
shall  become  a  law  until  sfened  by  the  presiding 
officer  of  each  of  the  two  houses,  is  mandatoir 
so  that  a-  bill  did  Dot  become  a  law  where  It 
was  not  signed  by  the  President  of  the  Senate. 
— Hamlett  v.  McCreary,  156  S.  W.  410. 

1 34  (Ky.)  The  Governor's  failure  to  veto 
or  return  a  bill  to  the  house  in  which  it  origi- 
nated  within  ten  days,  as  required  by  Const  I 
88,  will  not  validate  a  blU  which  was  invalid 
because  not  signed  1^  the  President  of  the  Sen- 
ate, as  required  by  section  56.— Hamlett  t.  Mc- 
Creary, 156  s.  w:  4ia 

147  (Ho.)  Act  March  14,  1907  (Laws  1907. 
p.  169),  requiring  railroad  companies  to  main- 
tain openings  In  their  roadbed  and  lateral  drains 
to  carry  off  surface  water  and  providing  a  pen- 
alty for  failure  is  not  invalid  for  indefiniteness 
because  not  pioviding  to  whom  it  shall  be  paid. 
— Tranbarger  t.  dttleago  ft  A.  R.  Co..  156  S. 
W.  694. 

8  64  (Mo.)  Even  if  Rev.  St  1909,  1 10304,  di- 
recting all  fines  and  penalties  collected  under 
the  chapter  for  violation  of  the  anti-trust  act 
to  be  paid  into  the  state  treasury,  is  unconsti- 
tntional,  in  that  they  should  be  collected  for  the 
use  of  the  school  fond  of  St  Louis  city,  pur- 
suant to  Const  art  11,  8  8,  the  invalidity  of 
such  provision  would  not  affect  the  validity  of 
the  rest  of  the  chapter.— State  ex  reL  Jones  v. 
Mallinckrodt  Chemical  Works,  156  S.  W.  967. 

Any  invalidibr  of  Rev.  St  1909,  8  10304,  re- 
quiring that  aU  fines,  etc.,  collected  under  the 
dtapter  for  violation  of  the  anti-trust  act  be 
paid  into  the  state  treasury,  would  not  make  a 
petition  under  section  10322  to  forfeit  a  corpo- 
rate franchise,  etc.,  materially  defective,  since 
the  disposition  of  fines  is  a  matter  for  future 
cmsidezation^Id. 

n.  OEHEBAI.  AXD  SPEOIAZ.  OK  LO- 
OAI.  I.AWft. 

176  (Mo.)  Rev.  St  1900.  fS  4829-4833,  pro- 
viding for  the  registration  of  bottles  by  dealers 
of  soda  and  mineral  waters,  and  making  it  a 
misdemeanor  for  any  junk  dealer,  without  writ- 
ten consunt  of  the  registered  owner,  to  sell  or 
traffic  in  such  bottles,  held  to  conflict  with 
Const  art  4,  |  53,  subd.  33,  providing  that  in 
all  cases  where  a  general  law  can  be  made  ap- 
plicable no  local  or  special  law  shall  be  enact- 
ed.-State  v.  Baskowitz,  166  S.  W.  940. 

m.  sivBraoTS  amd  titles  of  acts. 

{  ( 19  (Tez.)  Act  Jan.  2&  1906  (Acts  29tfa 
Leg.  c.  7),  entitled,  in  substance,  an  act  to 
provide  for  the  purchase  and  conveyance  to  the 
state  of  land  which  was  a  part  of  the  Alamo 
Mission,  and  for  the  care  and  preservation  of 
the  property  and  the  appropriation  of  a  sum 
to  carry  out  the  provisions  of  the  act  held  not 
to  violate  Const  art  8,  i  85,  pzobibitinc  any 


bill  from  containing  more  than  one  subject 
which  shall  be  expressed  in  its  titie,  though 
the  body  of  the  act  also  provides  tor  delivering 
the  property  to  the  custody  of  the  Danghten 
of  the  Republic,  to  be  eared  for  by  it.— Conler 
T.  Daughters  of  the  RepubUc.  106  S.  W.  197. 

Under  the  ezivesa  ezcepuon  of  appropria- 
tlon  bills  in  Const  art  8,  %SS,  relating  to  sub* 
jecta  and  titles  of  acts,  a  separate  statute  ta 
not  necessary  to  direct  and  contrcd  the  expendi> 
ture  of  every  item  of  the  general  appropnatioa 
for  state  purposes. — Id. 

nr.  AMEITOMENT,  BETXSXOir,  AXU 
CODIFIOATIOH. 

I  137  (Mo.)  Act  March  14.  1907  (Laws  1907, 
p.  169),  entitled  "An  act  to  amend  section  1110 
of  chapter  12,  article  2,  of  Rev.  St  of  189^  i«* 
lating  to  railroad  companies  by  inserting,"  etc^ 
is  not  invalid  for  a  defective  title.— Tranbaxnr 
V.  Chicago  &  A.  R.  Co.,  156  S.  W.  694. 

T.  BEPEAI^   BVSFIBirSIOH,  EXPIRA- 
TION. AND- BEVrVAI.. 

8  152  frex.Cr.App.)  An  express  repeal  of  a 
statute  may  be  accomplished  only  by  poritive 
enactment;  but  the  question  of  repeal  being 
one  of  legislative  intent,  an  express  declaration 
that  a  particular  statute  Is  repealed  will  not 
be  given  effect  where  it  was  apparoit  that  the 
Legislature  did  not  so  intend.— Berry  t.  State, 
156  S.  W.  628. 

1 153  (Tex.Cr.App.)  A  recital  in  the  title  of 
an  act  that  its  purpose  is  to  repeal  a  previous 
act  is  not  of  itself  sufficient  for  that  purpose, 
in  the  absence  of  a  repealing  clause  in  the  body 
of  the  statute  the  title  not  being  an  operative 
part  of  the  act— Berry  v.  State,  166  S.  W.  626. 

8  157  (Tex.Cr_&pp.)  A  general  dause,  repesl- 
injr  all  acts  or  p^ts  of  acts  inctuuistent  tbere- 
with,  while  eflectlTe  in  repealing  Incenslstent 
enactments,  extends  only  to  those  acts  on  tbe 
same  subject  or  parts  of  such  acts  clearly  in- 
consistent and  irreconcilable  with  the  repealing 
act  ftnd  only  to  the  extent  of  the  conflictinc 
provisions.— Berry  v.  State,  156  S.  W.  626. 

8  158  (Tex.)  Repeals  by  implication  are  not 
favored.— Conlej  t.  Dwagktiexm  of  the  Bcpahli^ 

156  s.  w.  m.  ■ 

8  158  (Tex.Cr.App.)  Where  express  terms  are 
not  used,  the  presumption  is  always  against  the 
intention  to  repeal.— Berry  t.  State,  156  8.  W. 
626. 

A  statute  is  repealed  by  implication  vrimi- 
ever  it  appears  that  the  Legislature  does  not 
intend  it  to  remain  in  force;  and,  conversely, 
no  statute  will  operate  as  an  implied  repeal  if 
it  appears  that  it  was  not  inte&ded  to  ao  «»- 
erate,  and  repeals  by  implication  are  not  fa* 
vored.— Id. 

8  1 59  (Tex.)  Statutes  which  relate  to  the  same 
subject  should  be  considered  as  if  incorporated 
in  one  act  and  construed  together,  if  possible, 
so  as  to  fire  effect  to  each.  In  which  case  one 
does  not  impliedly  repeal  the  other. — Conley  t> 
Daughters  of  the  Republic,  156  8.  W.  197. 

i  159  {Tex.Or.App.)  A  Leaislatnre  may  v&- 
peal  by  ImpUcatioit;  liut,  tolustity  the  ftndlDg 
of  the  intention  to  repeal  one  statute  by  an- 
other, either  the  two  statutes  must  be  irrec- 
oncilable or  the  intent  to  effect  a  repeal  must 
be  otherwise  clearly  expressed,  and  where  the 
intention  not  to  repeal  in  manifest  there  is  no 
room  for  repeal  by  Implication.— Bertr  f.  State, 
166  S.  W.  626. 

8  167  (Tex.Cr.App.)  Under  Penal  Code,  adopt- 
ed in  1911,  bringing  forward  a*B  article  TSSS, 
Acts  28tb  Leg.  a  lOB,  1^2,  i^ohibitiiv  hnatiaff 
in  Inclosures  containing  Z.CK)(>  acres  or  less  upon 
a  penalty  of  not  less  than  $10  not  more  than. 
(100,  but  entirely  omitting  the  Acts  28tfa  Leg. 
c  102,  prohibiting  hunting  in  inclosed  and 
posted  lands  of  2,000  acres  or  more,  Jkeld.  in 
the  absence  of  any  ptoviaion  dealing  with  the 
sabject  id  the  onitted  ac^  that  it  was  not  Im^ 
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liedlj  repealed.  Imt  was  in  fan  force  and  et- 
£--Berr7  T.  State,  156  8.  W.  62& 

TI.  OOKSTBUOnOK  AXD  OFEBA^ 
TXOH. 

(A)  €I«MeraI  Kvlea  of  OoastraetloK. 

I  I8t  (Kj.)  When  a  statute  Is  aaaceptible 
of  one  construction  which  eecnres  equalit;  and 
of  another  which  would  perpetrate  a  fraud, 
that  construction  Inaoring  lair  dealins  will  be 
adopted.— Commercial  Bank  ft  Trust  Go.  t.  Cit- 
izens' Trust  &  Guaranty  Co>  <tf  Weat  Virginia, 
166  S.  W.  160. 

i  208 .  (Uo.App.)  It  is  the  duty  of  the  conrts 
in  construing  statutes  to  interpret  particnlar 
wor^  by  jeterence  to  the  context  so  as  to-  effect 
the  legislative  Intent  as  shown  by  the-  -entire 
enactment  if  inch  may  be  fairly  ascertaloed, 
rather  than  to  diedare  the  precise  meaniDg  of 
the  words  standing  alone. — In  re  Ryan's  -Etetate, 
166  S.  W.  759. 

{ 225  (Mo.)  All  statntes  which  are  in  pari 
materia  should '  be  construed  together,  in  order 
to  ascertain  the  legislatire  intent — State  ex  rel. 
Jones  T.  Mallinckrodt  Chemical  Worka.  156  S. 
W.  967; 


{225  (Mo.Apih)  Statutes  In  pari  materia 
should  be  construed  together.— In  re  ^an'a  Es- 
tate, 166  S.  W.  759. 

1225  (Tex.)  Statutes  which  are  in  pari  ma- 
teria should  be  construed  together  so  as  to 

gve '  effect  to  each,  If  possible.— Contey  t. 
aoghten  of  the  Republic,  166  S.  W.  197. 

(B)  Partloiilar  Classes  of  atatntes. 

1 24 1  (Mo.App.)  Criminal  statutes  are  to  be 
strictly  construed  in  favor  of  .accused  and 
against  the  Btate,  both  as  to  the  charge  and  the 
proof.— State  t.  Shortell,  166  S.  W.  988. 

(D)  RetroaetlTe  OperattOM. 

1263  (Ey.)  Le^slation  is  always  held  to  be 
prospective  rather  than  retroBpective.— I'erlage 
V.  Supreme  Tribe  of  Ben  Hur,- 156  S.  W.  139. 

VH.  PliEASIHG  AMD  EV11>EKCE. 

S  285  (Kj.)  That  the  Senate  Journal  showed 
that  the  bill  was  signed  by  the  President  of  the 
Senate  would  not  validate  a  bill  which  was  in- 
valid because  not  actually  signed  by  the  Presi- 
dent of  the  Senate  as  rMoired  by  Const  i  56.— 
Hamlett  v.  McCreaty,  156  S.  W.  410. 


VMXTED  STATES. 

CONSTITUTION. 
Amend.  14   804,  967 

STATUTES  AT  LARGE. 

1887,  Feb.  4.  ch.  104.  24 
Sut.  379  (U.  S.  Comp. 
St  1901.  p.  8154)   830 

1887.  Feb.  4.  ch.  104,  24 
-Stat  S79  (IT.  S.  Comp.  St 
1901.  p.  8154).  Amend, 
ed  by  Act  1906,  Jane  29, 
cb.  S591,  34  Stat  ^ 
(U.  S.  Coma  St  Supp. 
1911,  p.  1284)   830 

1887,  Feb.  4,  ch.  104. 1 14, 
24    Stat    384    fU.  S. 

I  Comp.  St  Snpp.  1297) . .  267 

1887,  Feb.  4,  ch.  104,  |  20, 
24  Stat  386  (U.  S. 
Comp.  St  1901,  p.  3160). 
Amended  by  Act  1906, 
June  29.  dh.  3S91.  {  7, 
84  Stat  693  CO.  S. 
Comp.  St  Supp.  lOll,  p. 
ISOTV.  400,  1119 

1887,  Feb.  4,  ch.  104,  S  20, 
24  Stat  386  (U.  S. 
Comp.  St  1901,  p.  3169). 
Amended  by  Act  1910, 
June  18,  ch.  309.  8  14, 
36  Stat  555  CU  S. 
Comp.  St.  Snpp.  1911.  p. 
13071  294,  298 

1808,  July  1,  cb.  541,  SS  1 
05).  3a,  b,  80b,  67a,  30 
Stat  544,  646.  662,  664 
(U.  S.  Ck>mp.  St  1901, 
^  3418,    §4!^   8445.  ^ 

1906,^unV29!'ch*.'369lV34 

Stat.  684  (tJ.  S.  Comp. 

St  Snpp.  1911,  p.  128^^  830 
190G,  June  20,  ch.  3691,  i 

7,  84  Stat  608  (U.  S. 

Comp.  fit  Snpp.  1911,  p. 

1307)   436,  1119 

1910,  June  18,  cfa.  309.  { 

14,  36  Stat  555  (U.  S. 

Coinp.  St.  Supp.  1911,  p. 

1307)   294,  298 


STATUTES  CONSTRUED. 

COMPILED  STATUTES 
1901. 

Page  3154   830 

Page  3160  

294,  298,  400,  1119 
Paget  8419,  3^  3446, 

8449 ...... rrrr...^?^  gii 

OOBfPILED  STATUTES 
SUPP.  1911- 
Page  1284.   830 

Page  1207   267 

Page  1307.  

294.  298,  400,  1U9 

TREATIES. 

With  Mexico,  Feb.  2,  1848, 
art  6,  9  Stat  922   933 

With  Mexico,  Dec.  30, 
1863,  IQ  Stat  1031   933 

ABXAHSAS. 

CONSTITUTION. 

Art  7,  i  46   441 

Art  19,  I  27.....   465 

ENGLISH'S  DIGEST. 
Ch.  146,  i  15  433 


KIBBrS  DIGEST. 


201.. 
2385. 
2657. 
3509. 
3656. 


  433 

 427 

  433 

 441 

 457 

3756   177 

3899    837 

4431   185 

5075   177 

5.199   421 

J  5471,  6473,  5542    845 

6640.  Amended  by  Laws 

1907,  p.  588   178 

i  6647,  6648   178 

6882  1027 

70i>5   177 

7486   441 

7615l    Amended  by  Laws 
1911,  p.  164  450 


S{  7684,  7695   460 

i  7606   441 

REVISED  STATUTES  1837. 
Ch.  4,  1 161  483 

LAWS. 

1843,  p.  133,  I  14   433 

1844-45,  p.  77   433 

1907,  p.  {feS.   178 

1911.  p.  164   450 

1911.  p.  256   421 

KENTUOKTv 

Constitution. 

H  49,  50   164 

H  56.  88.  410 

I  110  1075 

147  893 

171.  109,  164 

180  1060 

181   100 

237    876 

242  1060 

CIVIL  CODE  OP  PRAC- 
TICE. 

92  136 

07,  subeec.  4.  409 

131   370 

104  1070 

833   856 

414   162 

419..  1079 

495   188 

405.    Amended  by  Laws 

1902,  ch.  18  138 

499     400 

499,  subsec  14  400 

596    867 

732.  Bubsec.  8  1079 

732,  subsec.  36   409 

CRIMINAL  CODE  OF 
PRACTICE. 

11   117 

(  220-223.   147 

I  241,  242   113 

I  336.  subsecs.  1,  2  147 

347  117,  855 
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STATUTES  1903. 

S§  670,  671,  678,  679  139 

i  679.    Amended  bj  I^awa 

1906,  ch.  141  139 

I  4464   877 

STATUTE^S  1909. 

411  i60 

466  1046 

619   96 

I  577,  679   160 

597  1048 

616   899 

768,  subsec  6.....  370 

809   861 

960   117 

f  1078-1076   391 

1130  1058 

1158  1043 

i  1242   147 

1708    391 

I  1780, 1789-1799   861 

1 1939-1944,  1951   117 

2015   99 

2128  1071 

{  2132,  2133    413 

2343    874 

2463.  Amended  b;  I>aws 

1910,  ch.  64    896 

2492   116 

2558,  2668   142 

2570   150 

2739b,  mibsecB.  7,  8  1046 

2903   160 

3068,  sabsecB.  10.  23...  1032 

3366    388 

3490,  subsec.  2  376 

3490,  subsec.  2.  Amend- 
ed by  Laws  1904,  ch.  112  375 

3490,  subsec.  34   375 

;  3637.  snbeecs.  1,  7  121 

3905   136 

3907    404 

4260   865 

it  4295.  4296.  4303   152 

4693.......   160 

4706   902 

LAWS. 

1902,  ch.  18  138 

1904,  ch.  28  117 

1904,  ch.  112  375 

1906,  ch.  141   139 

1908,  ch.  56    877 

1910,  ch.  64   896 

1010.  ch.  72  164 

1912,  oh.  4  1048 

1012,  ch.  4,  U  7,  17,  18. .  .1048 

1912,  ch.  134   154 

1912,  ch.  146   870 

1012»  Ch.  146,  S  1  1077 


mssouBi. 

CONSTITUTION. 

Art  2,  8  4   694 

Art.  2,  I  15   067 

Art.  4,  i  53,  subsecs.  26, 

33   945 

Art.  6,  I  12....^   495 

Art.  fl,  I  8   967 

Art.  12,  f  5   694 

AMENDMENT  1884 
(COURTS  OF 
APPEAT-S). 

$  e  600 

REVISED  STATUTES  1880. 
f  2823   11 

REVISED  STATUTES  1899. 
I  8760   82 


REVISED  STATUTES  1909. 

i  10   16 

S  114,  116  16,  759 

116  769 

118   16 

119  750 

120.  16,  750 

108-200,  302,  306   16 

631-662    988 

I  1732,  1738.   055 

1734.  725.  055 

S  1751,  1758,  1769,  1760  956 

1804    067 

1807   16 

1972    829 

2038   754 

i  2248  et  seq  982 

;  2249   982 

2371   68 

i!  2549,  2561,  2654   40 

i  2887    494 

I  3025-3034   067 

3150   746 

i  3038   496 

i  4665.  Amended  by  Lavs 

1911,  p.  194    727 

f  4829-4833    945 

4920   727 

5426-6427    33 

5448,  6451   805 

rm2  899 

S  70124,  7025   475 

7043   980 

70(18   87 

TIUO   11 

7238   47 

7682,  7684   815 

8054   982 

S0r,7.  759,  967 

si:i2,  8214,  8234    75 

S.104,  8308,  8309   746 

,SM13  804 

Dv^ia,  0849    765 

1(1304,   10322,  10326, 

10;!27  ....VTTV.  067 

fi  10454    492 

CITT  CHABTKRS. 
Kanaaa  City,  art.  9, 1 18. .  749 

LAWS. 

1907,  p.  169   604 

1911,  p.  194   727 


SHANNON'S  CODE 

t  387  1084 

I  737   468 

18  3531,  3639  1083 

1  4639   465 

LAWS. 

1870,  ch.  86  1084 

1890,  ch.  94.  Si  50,  121. . .  465 

1907,  ch.  82  1084 

1911,  ch.  S2   46S 

TBXAa. 

CONSTITUTION. 

Art.  3,  I  36  107 

Art.  5.  I  8  911 

Art  12,  S  6  366 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Art  87    206 

Art  743  1164 

Arts.  754,  771  1194 

Art  772,  lubd.  IB  1194 


PENAL  CODE  1805. 

Art  804    626 

Art    804.     Amended  by 

Laws  1903,  cb.  ICS  626 

Art  806   626 

PENAL  CODE  1911. 

Arts.  41,  74   685 

Arts.  497-409,  503  1166 

Arte.  559,  56'/  656 

Art  1060    217 

Arts.  1107,  1109,  1110....  206 

Art.  1147  1168 

Art.  1255   626 

Art  1283  643 

Art  1317  209 

WHITE'S  ANNOTATED 
CODE  or  CRIMINAL 
PROCEDURE. 

Art  647  1196 

Arts.  896-902.  116T 

REVISED  STATUTES  1S9S. 

Arts.  746-749   614 

Art  1188.   26T 

Arts.  2335,  2336   614 

Art  3071    353 

Art  3096bb  added  by  Laws 

1903,  ch.  60   353 

Art  3200....:   614 

Art  3328.   300 

Art  8878   346 

Arts.  4251-4263C.  1110 

BBTISl&D  CIVIL  STAT- 
UTES 1911. 

Arts.  9-14  6lfi 

Arts.  817,  864,  866,  871..  9S1 

Art  1121  197 

Arts.  1314.  1818  1097 

Art  1748    645 

Art  1830,  d.  7  230 

Art.  1906    358 

Art  2062  1157 

Art.  2075    311 

Art  2078    911 

Art  2079  1142 

Arts.  2084,  2097-2100  331 

Art  2287    645 

Art.  2394   520,  916 

Art  3219  1137 

Art  3276    315 

Art.  3358   1144 

Arts.  3687-3713    645 

Arts.   4050,  4063,  4091- 

4096   1137 

Art  4644   1149 

Art  4701   353 

Art.  4830    346 

Arts.  4947-4060.   353 

Art  6458    589 

Art.  6664   IISS 

Art.  5947    589 

Arts.  6423,  6425   499 

Art  6504   628 

Arts.  6640-6662   679 

Art  6648  et  seq.  304 

Art  7443   911 

SATLES'  ANNOTATED 
CIVIL  STATUTES 
1897. 

Arts.  579-617   667 

Alts.  2306,  2318   505 

Art  2323.   340 

Arts.  4291,  4292   263 

Art  4618   247 

Art  5232.  1105 

Art  52431  1127 

LAWS. 

1892  (1st  Galled  Sess.)  eh. 

15   817 

1899,  oh.  102  626 
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1899,  ch.  102.  M   626 

1901,  ch.  126    232 

1901,  ch.  126,  I  8   202 

1903,  ch.  69    353 

1903,  ch.  103    626 

1903,  ch.  103,  I  2   626 

190S.  ch.  7   197 


1906,  ch.  29   232 

1006,  ch.  103,  S  8  202 

1907,  eh.  19,  I  2  683 

1907,  ch.  71,  1 1  683 

1909,  ch.  108    353 

1909.  ch.  108,  S  69   358 


1909  (IM  GaUed  Sees.)  di. 

39,  I  8   251 

1911,  ch.  119  1196 

1911,  ch.  119,  H  6,  8. 14.  .1183 
1911  (iBt  Galled  Sesa.)  ch. 

8...   187 


STENOGRAPHERS. 

See  Goarts,  |  67;  Griminal  Law.  i  043. 

STOCKHOLDERS. 

See  GorporaCions,  |  206. 

,  STREETS. 

See  Htmlcipal  Gorpontlona,  H  671-706»  769- 

82X 

STRIKING  OUT. 

See  Trial,  {  92. 

SUBROGATION. 

See  Appeal  and  Error,  |  1073. 

SUBSCRIPTIONS. 

See  Corporations,  |  88. 

SUPERSEDEAS. 

See  Appeal  and  Error,  %%  460,  468.  1226;  Eri- 

dence,  {  332. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Exeeation,  It  862,  874. 

SURETYSHIP. 

See  Principal  and  Sorety. 

SURFACE  WATERS. 

See  Waten  and  Water  Gouraei^  H  U8.  126. 

SURPRISE. 

See  Continiiaiice,  f  29. 

SURVEYS. 

See  Bonndariei,  H  8,  6,  36,  87. 

TAXATION. 

See  Adrerse  Poseesaion,  |S  90,  100:  Uceosea; 
Municipal  Corporations,  {S  445-569 ;  Schoola 
and  Sduml  Districts,  H  42,  101;  States,  | 
116. 

m.  fiTABTT.try  of  pebsoxs  and 

PBOPEBTT. 

(A)  Private  Persons  mnt  Pioyertr  G0n- 
eral. 

{79  (Tez.Civ.App.)  A  vendee  of  land  is  for 
the  purpose  of  taxation  coosidered  the  owner, 
though  a  vendor's  lien  is  retained  for  the  price. 
—Harvey  v.  Provident  Inv.  Co.,  166  8.  W. 
1127. 

(B)  Corporatfloaa  m<  Corpomte  Btook 
and  Propcrtr. 

,S  137  (Sy.)  Notes  given  for  premiums  on  poli- 
cies in  a  mutual  fire  insurance  company,  of 
which  10  per  cent  of  the  face  value  of  the  notes 
was  reqtilTed  to  be  paid  down*  and  payment  of 
the  balance  conditioned  on  loss  and  assessment 
therefor,  have  no  present  value  before  loss  and 
assessment  subject  to  taxation.— Kentucky  & 
Louisville  Mut  Ins.  Co.  v.  Commonwealth,  166 
8.  W.  807. 


V.  ixvT  Ain>  AMBSsmrr. 

(C)  Mode  of  AaseaBment  Im  Generml* 

{3621/4  (Ky.)  Under  Ky.  St  9  4280,  revenue 
agents  nave  no  interest  In  school  taxes,  and 
hence  have  no  capacity  to  move  to  open  a  jodg- 
ment  for  taxes  on  omitted  property  of  a  rail- 
road company  in  order  to  recover  sehooi  taxes 
on  the  same  property. — Commonwealth  T.  South- 
ern Pac.  Co.,  ISA  S.  W.  865. 

In  proceedings  to  recover  taxes  on  omitted 
pnqwrty,  the  court  acts  purely  in  a  ministerial 
capad^,  assessing  the  property  which  the  as- 
■essor  has  failed  to  assess;  the  dutr  of  eoUec* 
tion  resting  on  the  collector  in  the  same  man- 
ner as  it  the  assenumt  had  bem  nude  by  tin 
assessor. — Id. 

Vn.  PAYMENT  AED  BEFUlTDniO  OB 
BECOTERT  OF  TAX  PAID. 

i  530  (Tex.Civ.App.)  Where  the  record  owner 
of  real  estate  rendered  tne  same  for  taxes  and 
paid  the  taxes  thereon  within  the  time  limited 
by  law,  a  judgment  for  delinqnent  taxes  render- 
ed In  an  action  against  unKnown  owners  was 
void,  because  beyond  the  jurisdiction  of  the 
conrt— Mote  v.  Thompson,  166  S.  W.  1106. 

IZ.  8AX.E  OF  I.AND  FOB  HONPAT- 
aCENT  OF  TAX. 

1632  (Tex.Giv.App.)  Facts  held  to  show  that 
certain  lots  in  an  addition  belonging  to  an  in- 
vestmeut  company  could  not  be  sold  under  the- 
statnte  as  belonging  to  unknown  owners. — Har- 
vey V.  Provident  luv.  Co.,  156  S.  W.  1127. 

t  639  (Tex.CiT.App.)  The  right  to  sue  for  de- 
linquent taxes  and  to  foreclose  a  lien  therefor, 
is  wlioUy  statutory,  and  the  statute  expressly 
removes  from  the  jurisdiction  of  the  district 
court  specified  cases.— Mote  v.  Thompson,  166 
S.  W.  1106. 

{ 642  (Tex.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St.  1897,  art.  6232,  providing  that  on  affidavit 
averring  that  the  owners  are  unknown  to  the 
attorney  for  the  state,  the  parties  in  a  suit  for 
delinquent  taxes  shall  be  cited  and  the  citation 
shall  be  pubHabed,  citation  by  publication  is 
unauthorised  except  on  the  filing  of  the  affida- 
vit, and  the  judgment  without  it  is  subject  to 
collateral  attack.— Mote  v.  Tbompsoa,  156  & 
W.  1106. 

X.  BEDEBCPTIOIT  FBOM  TAX  SAI.E. 

8  696  (Ark.)  The  right  of  redemption  from 
tax  sales  does  not  exist  except  as  permitted  by 
statute.— Gamble  v.  Phillips,  166  S.  W.  177. 

I  697  (Ark.)  The  homestead  estate  la  a  suffi- 
cient interest  to  enable  a  miaot  to  redeem  the 
entire  estate  from  a  tax  sale. — Qamble  v.  Phil- 
lips, 156  S,  W.  177. 

S  699  (Ark.)  Under  Kirby*B  Diir.  S  7096.  giv- 
ing minors  two  years  to  redeem  lands  sold  for 
taxes  during  their  minority,  section  3766  declar- 
ing a  female  of  full  age  at  18  years,  and  sec- 
tion 6075  providing  uiat  actions  accruing  to 
persons  under  21  years  may  be  brought  wffliln 
three  years  after  full  age,  held,  tb&t  a  bill  to 
redeem  from  a  tax  sale  not  filed  nntil  two  years 
and  seven  months  after  plalntifTs  majority  was 
too  late.— Gamble  v.  Phillips,  156  S.  W.  177. 

XI.  TAX  Trn.Es. 

(C)  Aetlona  to  Conflrm  or  Trr  Title. 

1805  (Tex.Civ.App.)  The  running  of  limita- 
tions will  not  give  any  validity  to  a  void  judg- 
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ment  for  dellntjueDt  taxes.— Motfe  t.  TbompsoD, 
156  S.  W.  1105. 

Xm.  LEOACT.  INREBJTAlfCE.  AltD 
TRAHSFER  TAXES. 

1896  (TsDii.)  Shanncm's  Code,  |  737,  pvovid- 
Ing  that,  in  flzioff  the  value  of  anntiities  for  the 
assessment  of  the  collateral  inheritance  tax, 

computation  shall  be  made  b;  the  Carlisle  Life 
Tables,  when  necessary  or  applicable,  does  not 
make  the  life  tables  concInsiTe:  but  the  age, 
habits,  health,  and  occupation  of  tiie  annuitant 
must  be  considered.— Crenshaw  T.  Knisht^a  Es* 
tate,  lAa  S.  W.  468. 

TAX  TITLES. 

See  Taxation,  |  805. 

TEACHERS. 

See  Schools  and  School  Districts,  SS  ISl,  186. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  1 1170. 

TELEGRAPHS  AND  TELEPHONES. 


See  Evidence, 
NiCligencc^  | 


097,  601:  Indenmitr,  I  IB; 


n.  Bsoin.Aanov  ahd  opebatioh. 

1 27  (Ark.)  Where  the  contract  for  the  trans- 
mission of  a  death  message  was  made  in  Missis- 
sippi and  the  negligence  occurred  there,  and 
that  state  did  not  give  damages  for  mental  an- 
guish, held,  that  there  could  be  recovery  th^for 
in  Arlcansaa— Western  Union  Telegraph  Co.  v. 
Turley,  156  S.  W.  836. 

131  (Ark.)  A  telegraph  company  has  the 
right  to  prescribe  reasonable  hours  for  receiving, 
sending,  and  delivering  message*. — ^Western  Un- 
ion Telegraph  Co.  v.  Turl^,  160  S.  W.  880. 

(33  (Tenn.)  An  employ^  of  a  railroad  com- 
pany, who  did  not  have  a  telepbone  in  his  own 
name,  cannot  render  the  company  liable  for  his 
personal  long-distance  calls.- Southern  Ry.  Co. 
T.  Cumberland  Telegraph  &  Telephone  Co.,  156 
S.  W.  853. 

1 37  (Ark.)  A  delivery  of  a  telegram  to  tiie 
addressee's  wife  at  his  residence,  to  which  It 
was  addressed,  was  a  proper  delivery,  especial- 
ly  where  the  addressee  testified  that  she  was 
authorized  to  receive  it — Western  Union  Tele- 
gnpb  Co.  V.  Evans,  156  S.  W.  424. 

i  37  (Ark.)  Where  a  telegraph  company  fixes 
its  ofRce  hours  from  8  a.  m.  to  6  p.  m.,  but  had 
a  night  operator  who  took  some  commercial  tele- 
grams, no  delivery  being  made  nntil  morning, 
the  company  is  not  liable  for  the  failure  of  sucli 
night  operator  to  deliver  or  telephone  a  death 
message  received  at  6:16  p.  m. ;  the  messu^  be- 
ing delivered  at  8:15  a.  m.— Western  Union 
Telegraph  Co.  v.  Turley,  160  S.  W.  830. 

f  38  (Ark.)  While  a  telegraph  company  would 
not  have  been  liable  for  nondelivery  of  misdi- 
rected message,  where  it  was  directed  to  for- 
ward it  and  paid  the  usual  additional  charge 
therefor,  it  was  liable  for  any  failure  to  deliver 
it  promptly.— Western  Union  Telegraph  Co.  v. 
Evans,  ISO  S.  W.  424. 

Deli^  of  four  hours  la  delivery  of  a  message 
relative  to  a  death  held  gross  negligence  where 
the  company  bad  been  advised  that  it  was  ex- 
pected and  had  been  given  the  addressee's  ad- 
dress to  prevent  delay  in  the  delivery. — Id. 

1 38  (Aik.)  A  telei^ph  company  ia  not  lia- 
ble for  delay  in  the  tranamlssion  of  a  message 
owing  to  the  fact  that  its  offices  were  closed 
on  a  national  holiday.— Western  Union  Tele- 
graph Co.  v.  Duke,  166  S.  W.  452. 

i  45  (Aik.)  Evidence  in  an  action  against  a 
telephone  company  for  the  statutory  penalty  for 
refusing  to  furmsh  telephone  service  Aela  to 
make  it  a  jury  question  whether  defendant  will- 
fully refused  to  furnish  service  so  aa  to  be 


guU^  of  discrimination. — Sonthwestem  Tele- 
graph 3l  Telephone  Co.      Oarrigan,  160  S.  W. 

447. 

The  statute  Impositig  a  penalty  for  discrimi- 
nation by  failing  or  refunng  to  furnish  tele- 
phone service  imposes  a  penalty  ooij  for  will- 
ful discrimination,  and  not  for  negligowe  la 
temporarily  falling  to  furnish  so-vice.- Id. 

S  50  (Tex.CivJt.pp.)  A  claim  by  a  telegraph 
company  that  delay  in  delivery  of  a  message 
was  caused  by  a  wire  being  down,  with  no  ex- 
cuse for  such  condition,  is  no  defense.— Western 
Union  Telegraph  Cou  t.  Glenn,  150  8.  W.  1110. 

S  55  (Tex.CjT.App.)  A  telegraph  company 
need  not  accept  a  message  for  pidnts  beyond  Its 
own  line,  and  a  suggestion  that  a  messenger  fee 
will  be  necessary  and  the  requiring  a  guaranty  of 
the  fee  before  delivery  to  a  connecang  line  do 
not  bind  the  telegraph  company  to  deliver  the 
message  to  a  point  beyond  its  own  line.— West- 
em  Union  Telegraph  Go.  t.  Carter,  156  S.  W. 
332. 

A  telegraph  company  is  relieved  from  liability 
for  ne^igence  occurring  on  its  connecting  line 
in  the  delivery  .of  a  message  resulting  in  injury 
to  a  sendee,  unless  otherwise  bound  by  special 
contract.— Id. 

A  stipulation  on  a  message  that  the  telegraph 
company  Is  merely  the  agent  of  the  sender,  with- 
out liability,  >ln  torwarding  It  over  the  lines  of 
aw' other  company,  is  reasonable  and  valid.— Id. 

U%e  suggestion  by  an  agent  of  a  telegnpb 
company  receiving  a  message  Ua  trananusdoa 
beyond  the  company's  lines  tnst  a  messenger  fee 
will  be  necessary  and  requiring  a  guaranty  of 
a  fee  before  a  delivery  to  a  connecting  line  do 
not  create  a  special  contract  binding  the  initial 
company  to  deliver  tbe  message  in  any  event, 
and  do  not  make  it  responsible  for  the  negli- 
gence of  the  connecting  company.— Id. 

1 66  (Ark.)  In  an  action  against  a  telegraph 
company  for  damages  for  delay  in  tbe  tratrsmfs- 
sion  of  a  message,  evidence  Aeld  to  support  a  find- 
ing that  the  delay  prevented  pliUntiff  from 
reaching  her  daughter's  bedside  before  the  let- 
ter's death.— Western  Union  Telegraph  Co.  r. 
Duke,  156  a  W.  462. 

S  66  (Mo.App.)  Proof  of  error  In  tranamlttins 
a  telegram  makes  oat  a  prima  fade  case  of  ner- 
Itgence.— Jackson  v.  Western  Union  Telegraph 
(Jo.,  150  S.  W.  801. 

In  an  action  for  damages  caused  by  erroneous- 
ly tranaaitting  a  telegram  authorizing  plaintilTs 
agent  to  buy  wool  at  22  cents  a  pound  instead 
of  21  cents,  evidence  was  admissible  as  to  the 
market  value  of  wool  at  tbe  place  of  purchase 
on  the  dav  the  telegram  was  atat;  plaintiff'a 
measure  of  damages  depending  upon  the  market 
value.— Id. 

8  66  (Tex.CiT.App.)  In  an  action  for  delay  In 
the  delivery  of  a  message,  evidence  held  to  sup- 
port a  finding  that  the  delay  was  caused  by  the 
negligence  of  the  company  and  not  by  act  of 
God.— Western  Union  Telegraph  Co.  v.  Glenn, 
156  S.  W.  1116. 

The  failure  of  a  telegraph  company  to  dellTcr 
a  message  received  for  transmiraion  at  Santo, 
Tex.,  at  8  p.  m.  January  14tb,  to  Clairmont, 
Tex.,  until  11  a.  m.  January  16th,  establishes  a 
prima  facie  case  of  negligence,  and  the  company 
has  the  burden  to  show  some  cause  excusing  it* 
-Id. 

In  an  action  for  delay  in  the  delivery  of  a 
message  announcing  the  death  of  plaintiff's 
brother-in-law,  thereby  depriving  plaintiff  and 
his  wife  of  the  opportunity  of  attending  the  fu- 
neral, evidence  held  to  justify  a  finding  that  if 
the  message  had  been  promptly  dellTered  tb^ 
would  have  attended  the  foneraL— Id. 

i  70  (Mo.App.)  PlaintitTs  measure  of  damages 
for  erroneously  transmitting  a  telegram  wmt  to 
bis  agent  auworiaing  Um  to  buy  wocd  at  22 
cents  a  pound  instesd  of  21  was  the  diiferenee 
between  tbe  mariiet  value  of  the  wool  at  tbe 
time  and  the  higher  price  paid  by  platntiira, 
agent  becaose  «f  tbs  error  la  traiisml8sion.r— 
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Jackson  Weiteiu  Uaion  Telesraph  Co.,  166 
S.  W.  801. 

171  (Ark.)  A  verdict  of  $3,000  for  delay  in 
deliverr  of  a  telesram  preventing  attendance  at 
motbera  burial  held  ezceeaive  and  to  be  re- 
duced to  S500.— Western  Union  Telegraph  Co. 
T.  BvanB,  156  S.  W.  424. 

i  73  (Ark.)  Whether  wife  waa  negligent,  «o 
as  to  preclude  a  recovery  for  the  company's 
delay  in  delivery,  in  failing  to  send  a  mesaaea 
for  ner  husband,  upon  receipt  of  a  telegram  ad- 
vising  him  of  his  mother's  deaA,  Aeltf  a  ques- 
tion for  the  jury.— Western  Union  Telegrairii 
Co.  V,  Evans,  1B6  S.  W.  424. 

Whether  addresaee  of  telegram  was  negligent 
so  aa  to  preclude  a  recovery  for  a  delay  in 
delivery  in  failing  to  employ  an  automobile  or 
taxicab  to  catch  a  train,  which  would  have  en- 
abled him  to  attend  a  funeral  held  a  question 
for  the  jury.— Id. 

i  73  (Mo.App.)  It  cannot  be  said  that  plain- 
tiff's agent  to  bny  wooL  who  had  wired  plain- 
tiff that  wool  coald  not  be  purchased  for  leas 
than  21^  cents  to  22  cents,  should  not  have 
relied  on  a  telegram  from  plaintiff  erroneously 
transmitted  so  as  to  authorize  the  agent  to  pay 
22  cents  instead  of  21  cents,  and  should  not 
have  purchased  at  22  cents,  as  authorized,  even 
though  he  might  have  purchased  at  a  lower 
price  had  he  waited.— Jackson  v.  Western  Union 
Telegraph  Co.,  156  S.  W.  801. 

TENANCY  IN  COMMON. 

n.  KUTUAX   BIGHTS.  DUTIES,  AND 
T.T*HTT.TT¥T!R  OF  COTENANTS. 

i  IS  (Ky.)  Person  to  whom  undivided  Inter- 
est in  land  waa  devised  held  barred  by  adverse 
possession  where  she  asserted  no  claim  for  40 
years,  during  which  time  those  in  possession 
partitioned  tne  land  and  claimed  to  own  it.— 
Wilson  V.  Hoover,  158  S.  W.  880. 

1 20  (Tex.Civ.App.)  Where  the  owner  of  a 
tract  of  127  acres  conveyed  a  lot  therein,  his 
daughter,  wbo  inherited  the  part  not  conveyed, 
was  not  a  tenant  in  conunon  with  the  grantee, 
and  hoice  a  paramoont  title  acquired  by  her 
did  not  inure  to  the  benefit  of  the  grantee.— 
Wagner  r.  Geiaehnan,  156  S.  W.  624. 

TENDER. 

Sea  Cancellation  of  Inatmmenti.  {  24. 

TESTAMENTARY  CAPACITY. 

See  Wills,  K  21-^ 

THEATERS  AND  SHOWS. 

Bee  Landlord  and  Tenant,  8S  182,  246;  Part- 
nership, I  5. 


See  Larceny. 


THEFT- 
THREATS. 


See  Assault  and  Battery,  I  SO;  H«nielde,  {I 
167, 190;  Witnenes,  i  886. 

TIMBER. 

See  Log!  and  IjOgging,  |  S. 

TIME. 

See  Abatement  and  Revival,  |  82;  Appeal  and 
Error,  H  356,  468;  AssinmentB,  i  86;  Con- 
tracts, I  242:  CriminaTLaw,  SI  022.  961, 
1002,  1009,  Franda,  Statute  of,  H  (W.  139: 
Judgment,  |  660 ;  Municipal  Corporations,  i 
313:  Specific  Performance,  {  106;  Statutes, 
I  84;  Taxation,  {  609;  O^pasa  to  Try  Ti- 


tle,^|&9^endor  and  Purchaser,  i  75;  Wills, 

"    '  TITLE. 

See  Adverse  Possession ;   Bankruptcy,  |  210 ; 
Courts,  f  231 ;  Statutes,      118,  137. 

TORTS. 

See  Aasanlt  and  Battery :  Death :  False  Im- 

Srisonment;  Fraud;  MaliciouB  Proseentlon: 
[aster  and  Servant.  «  87-296;  Hnnicipal 
Corporations,  {§  746^-822;  Negligence;  Nui- 
sance ;  Parties,  !  20. 

f  1 1  (Mo.App.)  One  knowingly  interfering 
with  the  efforts  of  those  engaged  in  putting  out 
a  fire  and  thus  causing  greater  loss  by  the  fire 
than  would  have  been  otherwise  sustained,  or 
negligently  or  willfully  conducting  himself  with 
knowledge  of  the  facts  and  situation  so  as  to 
cause  an  interference  directly  resulting  in  loss, 
is  liable— Hurley  t.  Missoui,  K.  &  T.  By.  Co., 
166  S.  W.  57. 

TRADE-MARKS  AND  TRADE-NAMES. 

H,  0OKVETAK0E8.  AHS  OOH- 

TRAOTS. 

i  28  (Ho.App.)  To  constitate  a  tnde-maik, 
there  must  be  actual  use  as  a  means  of  Identify- 
ing the  origio,  ownership,  or  manufacture  of 
the  goods  of  a  proprietor,  and  the  trade-mark 
must  be  annexed  to  and  accompany  the  goods 
into  the  market  so  as  to  identic  them.— Weat- 
minister  Laundry  Co.  T.  Hesae  Shivelope  Co., 
156  S.  W.  767. 

m.  BEQISTBATIOW,  REQTOATIOIf, 
AlTD  OFrarSEB. 

«4I  (Mo.)  Rev.  St  1909,  »  4829-4833.  pro- 
viding for  the  registration  of  trade-marks  by 
bottlers,  etc.,  of  soda  and  mineral  waters,  and 
making  it  a  misdemeanor  for  any  junk  dealer 
or  dealer  in  secondhand  bottles,  withont  the 
written  consent  of  the  registered  owner,  to  de- 
stroy or  sell  such  bottles,  held  not  to  present  or 
contemplate  any  phase  of  the  police  power. — 
State  v.  Baskowita,  156  S.  W.  045. 

1 43  (Mo.)  Rev.  St.  Si  4829-4883,  providing 
for  the  registration  of  trade-marks  by  manufac- 
turers of  glass  bottles,  bottlers  of  and  dealers 
in  soda  and  mineral  water  or  any  other  bever- 
age whatsoever,  applies  only  to  the  kind  of  bot- 
tles used  in  the  soda  and  mineral  water  buai- 
ncssL— State  t.  Baakowiti,  156  a  W.  m 

IV.  UfFBINOEIflElIT  AND  TTITFAIB 
OOMPETITZOH. 
(A)  What  Coaetltntes  Infrlnvenevt. 

i  53  (Mo.App.)  The  Infringement  of  a  trade- 
mark consists  of  the  unauthorized  use  or  color- 
able imitation  of  it  upon  substituted  goods  of 
the  same  class  as  those  for  which  the  mark  has 
been  appropriated.— Westminister  Laundry  Co. 
V.  Hesse  Envelope  Co.,  166  S.  W.  767. 

(B)  What  Competltloa  VnlKwfnl. 

167  (Mo.App.)  Where  an  advertising  agency 
contracted  witti  plaintiff  to  ran  a  blind  adver- 
tisement by  printing  the  word  "stopurklcken" 
without  plunnffs  name  nntil  the  public's  curios- 
ity was  aroused,  when  plaintiff's  name  waa  to 
foil  ow  in  fwnnection  therewith,  defendant  enve- 
lope company's  use  of  fbe  word  before  plaintiff's 
name  had  been  printed  in  c<mneetion  therewith 
was  not  nnfur  competitiDn.— Westminister 
Laundry  Co.  t.  Hesse  Unvelope  Oo.,  156  S.  W. 
767. 

S  68  (Mo.App.)  Unfair  competition  consists  In 
attempting  to  pass  upon  the  public  the  goods 
or  business  of  one  person  aa  that  of  another. — 
Westminister  Laundry  Co.  T.  Hease  Bnvelope 
Co..  156  a  W.  767. 
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S  71  (MoApp.)  To  cOQBtitnte  unfair  com- 
petition bv  the  use  of  words  or  &  phrase,  the 
word  or  phrase  must  bare  been  long  employed 
in  connection  with  a  businees  or  certain  goods, 
Bo  as  to  be  anderstood  by  the  public  as  designat- 
ing the  particular  goods  or  boldness.— Westmin- 
ister Laundry  Go.  v.  Hesse  l^Telope  Go-,  156 
S.  W.  767. 

TRANSCRIPTS. 

See  Griminal  Law,  SI  1077, 1088.  U05, 1106. 

TREATIES. 

See  United  States,  |  2. 

TRESPASS. 

m.  OBimNAI.  BEBFOHUBIUTT. 

1 77  {Tez.Cr.App.)  Pen.  Code  1895.  arts.  804j 
8(kS,  providing  a  fine  for  hunting  in  inclosed 
and  posted  land  of  another,  being  2,000  acres 
or  less,  construed  with  reference  to  Acts  26th 
Leg.  c.  102,  prohibiting  hunting  upon  inclosed 
aod  posted  land  of  2,000  acres  or  more,  by 
section  4  saving  previous  provisions,  Acts  28tfa 
Tjeg.  c.  108,  amending  article  804,  providing  by 
section  2  that  it  should  not  apply  to  inclosures 
of  more  than  2,000  acres,  and  the  law  aubse- 
(]uent  to  the  act  of  1003  as  to  requirement  of 
posting  and  as  to  fines.— Berry  t.  State,  166 
8.  W.  626. 

TRESPASS  TO  TRY  TITLE, 

See  Appeal  and  Error,  H  1046,  1064;  Bound- 
aries, j  37;  Estoppel,  {  110;  Evidence,  gl 
187,  237,  317,  379 ;  Limitation  of  Actions,  9 
32:  Lost  Instruments,  i  23;  New  Trial,  % 
102;  Trial.  |  36. 

J.  BIGHT  OF  ACTION  AUS  DEFENSES. 

1 6  Crex.CiT.App.)  Mere  possession  of  land  in 
person  or  by  tenant  will  support  recovery  in 
trespass  to  try  title  by  tenaut  against  a  nalied 
trespasser. — Chicago,  K.  I.  &  Q.  Ry.  Co.  t. 
Johnson.  166  S.  W.  263. 

n.  PBOOEEDINOS. 

1 35  (Tex.CiT.App.)  Where  in  a  previous  ac- 
tion between  the  same  pu-ties,  involving  the 
same  land,  defendants  daimed  under  a  deed 
from  M.,  evidence  that  such  deed  was  a  forgery 
is  admissible,  even  though  defendants  in  the 
present  action  claimed  under  a  lost  deed  from 
plaintifiFs'  ancestor.— Rice  t.  Taliaferro,  156  S. 
W.  242. 

m.  DAMAGES,  USE  AND  OOOVPA- 
TION.  mPROVEBfENTS, 
AND  TAXES. 

1 92  (Tex.CiT.App.)  Disclaimer  and  agree- 
ment of  defendants  in  trespass  to  try  title  held 
sufficient  to  authorize  a  verdict  for  plaintiff  as 
to  timber  cut  from  the  land  in  controTersy. — 
Kirby  t.  Conn,  166  S.  W.  232. 

In  trespass  to  try  title  against  an  Individual 
claiming  the  land  under  deed  from  a  patentee 
and  'a  lumber  company  which  had  cut  and 
removed  timber  therefrom  with  his  consent  and 
permission,  such  consent  and  permission  made 
the  individual  defendant  a  joint  trespasser  with 
the  lumber  company,  and  liable  to  plaiudfE  for 
damages.— Id. 

S  57  (Tex.Civ.App.)  Where  an  agent  believed 
he  had  authority  to  sell  real  estate,  contracted 
to  sell  to  a  purchaser  who  believed  that  the 
agent  had  authority,  and  the  purchaser  was 
placed  in  possession  and  the  owner  ratified  the 
transaction,  the  purchaser  was  a  bona  fide  pur- 
chaser within  the  law  governing  the  recovery 
for  improvements.— Fain  v.  Nelms,  156  S.  W. 
281. 

Where  a  competeat  surveyor  made  a  survey 
of  land  purchased,  but  made  an  excusable  mis- 
take in  the  boundary  so  as  to  include  land  not 
sold,  the  pDTcbaser  taking  possession  oC  the 


land  as  surveyed  and  making  improvaoeiita 
thereon  could  recover  for  the  value  of  the  imr 
provementB  made  on  the  land  not  sold.— Id. 

8  59  (Tex.Clv.App.)  In  trespass  to  try  tide 
begun  April  7,  1904,  a  finding  that  the  posses- 
sion of  defendant  claiming  compensation  for  Im- 
provements began  about  January  1,  1908,  was 
sufficiently  definite  to  fix  the  time  within  the 
■tatute.— Fain  t.  Nebns,  160  8.  W.  281. 

TRIAL 

See  Abduction,  f  15 :  Animals,  |S  27,  44 ;  Ap- 
peal and  Error,  K  216,  219,  231,  301.  837,  842, 
877.  880.  882,  927,  931.  979,  987-1022,  1083, 
1046,  10f!0-1071.  1009.  1165;  Assault  and 
Battery,  g  90;  Beneficial  Associations,  g  20; 
Boundaries,  8  40:  Brokenf,  |  88;  Burglary, 
§46;  Carrlm,  821,  Oontbraanoe; 
Costs ;  Criminal  liw,  SI  622-878 ;  Damages, 
I  216 :  Death,  {  104 ;  FUd,  G  22 ;  Homicide, 
»  276-310.  340;  Insurance,  If  668-670,  825; 
Intoxicating  Liauois,  |i^>^i  Jury;  Lar- 
ceny, I  76;  Lunitatiim  of  Actions,  {  109; 
Lost  Instruments,  I  24 ;  Master  and  Servant, 
U  44,  284-296;  Municipal  Corporations,  H 
569,  706,  822 ;  Negligence,  §  136 ;  New  Trf- 
al;  Partnership,  H  218,  242;  Railroads,  K 
222.  350.  400;  Release.  «  58,  69;  Rewards, 
8  15 ;  Sales,  H  130.  421 ;  Telegraphs  and 
Telephones,  h  46,  73;  Trorer  and  Conver- 
sion, 1 44 ;  Venue ;  WateiB  and  Water  Cours- 
es,! 126;  Wills.  I  8SZ. 

nr.  BEOEPTIOV  OF  ItVUIBMOS. 

(A)  iBtrodaotlon,  O'er,  »d  AdmlsslOB  of 

{36  (Tex.Civ.App.)  In  treniaBs  to  try  title, 
where  plaintiffs  admitted  defendants'  right  to 
(Compensation  for  improvements  made  in  good 
faith,  evidence  of  statements  by  a  tiiird  person 
to  defendants'  predecessor  in  interest  as  to  the 
nature  of  defendants'  title  is  properly  exclnded, 
being  admissible  only  to  show  defendants*  good 
faith.— Bice  v.  Taliaferro,  166  S.  W.  242. 

(B)  Ordttv  9t   Provf,   Rebattal,  and  B«- 

apeKlBv  Caae. 

162  <Tex.CiT.App.)  In  an  action  against  a 
railroad  company  for  injaries  to  a  female  plain- 
tiff, certain  eTldence  hild  competent  in  rebut- 
tal.—Houston  ft  T.  0.  Ry.  Co.  T.  Voz,  156  S. 

W.  922. 

<0)  OfelMtloHS,  MotloaB  *•  Strike  Ost,  mm* 

BxoeptlojBS. 

I  85  (Tex.Civ.App.)  Where  a  general  objection 
was  made  to  tesnmony.  part  of  which  was  ad- 
missible, it  is  not  error  for  the  court  to  admit 
the  whole;  it  not  being  bound  to  disentangle 
the  portion  admissible  from  that  inadmissible. — 
Rice  V.  Taliaferro.  156  S.  W.  242. 

I  85  (Tex.Civ.App.)  Where  at  least  part  of  a 
certificate  of  the  Land  Commissioner  was  ad- 
missible, and  defendant's  objection  thereto  did 
not  specify  what  part  of  it  was  claimed  to  be 
objectionable  aa  a  conclusion,  or  what  part  be 
was  not  authorized  to  certify,  the  court  was 
not  bound  to  pick  out  any  parncular  mrt  it 
as  inadmissible. — (^icago,  B.  I,  ft  O.  Ry.  Go.  v. 
Johnson,  156  S.  W.  253. 

192  (Tex.)  It  ia  highly  improper  for  the 
court,  after  judgment,  to  sustain  a  motion  to 
strike  evidence  and  enter  it  nunc  pro  tune  as  of 
a  date  pending  trial.— Reed  t.  Iw>ert8on,  156 
S.  W.  196. 

f  105  (Tex.Civ.App.)  In  an  action  for  injuries 
received  while  plaintiff  was  being  initiated,  in 
which  defendant  pleaded  a  general  denial,  and 
that  he  was  not  being  initiated,  hM,  that  con- 
clusions of  plaintiff's  witnesees  that  he  was  be- 
ing initiated  were  evidence,  where  they  were 
admitted  without  objectlon.-~<3rand  Temple  and 
Tabernacle  in  State  of  Texas  of  Knluts  and 
Dangbters  of  Tabor  of  International  Older  of 
Twelre  T.  Johnson,  166  8.  W.  SBS. 
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OOVKSEL. 

J 114  (Tez.CiT^pp.)  The  anoment  of  conn* 
Informing  the  jnry  as  to  the  I^gal  effect  of 
their  findiiv  a  fact  ii  improper,  and  the  eoart 
on  objection  muBt  direct  the  Jary  to  dlsrefaxd 
It— Fain  t.  Nebni,  106  S.  W.  281. 

i  131  (Mo^Anp.)  Where  fbe  evidence  tended 
to  ibow  that  It  was  dai^rotu  for  the  train  to 
para  OTer  the  track  with  jacka  under  it.  and 
for  that  reason  decedent's  foreman  ordered  him 
to  remove  the  Jack,  plaintiff's  counsel  was  Jub- 
ttfled  in  stating  in  argument  that,  when  dece- 
dent  palled  the  jack  from  nnder  the  track  "try- 
ing to  save  the  train,"  he  did  not  have  time  to 
thbiL— Oentrr  t.  Wabash  B.  Co.,  166  S.  W. 
27. 

1 133  (Tez.CiT.App.)  Statemmts  txy  plaintifTs 
counsel  in  an  action  for  injuries  indicating  a 
belief  Chat  an  insnrance  comiumr  waa  the  real 
party  in  interest  in  defending  the  case  held  re- 
versible error  in  spite  of  the  action  of  the  court 
in  ditecting  the  jury  to  disnsard  it— <3tT  of 
Austin  T.  Giess,  106  8.  W.  OSOT 

TAKXNO  CASE  OB  QVB8TXOH 
nunc  JTTBT. 

tAt  «uaUaiM  of  I.mw  or  ot  Wmet  in  G««- 

S  139  (Mo-App.)  The  welKht  of  the  evidence  is 
for  the  Jury.— Hurley  v.  Missoarl,  K.  ft  T.  Ry. 
Go.,  106  S.  W.  57. 

f  139  (Tex.Giv.App.)  In  order  to  require  an 
issue  to  be  aubmitted  to  the  jury,  there  must 
be  Bomething  more  than  a  mere  acintilla  of  evi- 
dence—United States  Express  Co.  v.  Taylor, 
156  S.  W.  617. 

I  140  (Mo.App^  The  credibility  of  witnesses 
is  for  the  jury.— Hurley  v.  Missouri,  K.  &  T.  By. 
Co.,  156  S.  W.  57. 

I  140  Crex.CiT.App.)  The  ^ury  are  the  Judges 
ot  the  credibilltT  of  the  witnessea  and  of  the 
facts  proved.- Ferrell  v.  MiUican,  106  S.  W. 
230. 

I  143  (Tex.Civ.App.)  An  issue  of  fact  upon 
conflicting  evidence  is  for  the  jury.— Kirb;  t. 
Conn.  156  S.  W.  232. 

I  143  (Tex.Civ.App.)  Where  the  evidence  is 
conflicting,  but  not  so  decidedly  one  way  as  to 
be  susceptible  of  but  one  just  opinion,  tlie  court 
may  not  withdraw  the  guestion  from  the  jury.— 
Texas  Midland  B.  B.  t.  Gnmmins,  106  S.  W. 
542. 

(B)  Demnrrcr  to  SirldeBM. 

I  ISO  (McApp.)  A  demurrer  to  the  eTidence 
riiould  be  sustained  where  there  is  no  evidence 
adduced  by  plaintiff  to  support  his  petition.— 
Kendrick  v.  Harris,  156  S.  W.  490. 


(D)  IHrMtlon  of  Vertlel. 

!  169  (Mo.App.)  Where  the  evidence,  with  all 
authorized  iuferencea,  is  insufficient  to  support 
a  verdict  for  plaintiff,  the  court  may  direct  a 
verdict  for  defendants— Goodes  v.  Order  of  Unit- 
ed Commercial  Travelers  of  America,  166  S.  W. 
996. 

S  171  (Mo.App>.)  Where  plaintiff  could  not  re- 
cover, the  court  could  give  a  peremptory  in- 
Btruction  for  defendant  before  plaintiff's  evi- 
dence waa  closed :  his  claim  being  made  to  ap- 
pear fully.— Ashnxac'  v.  Lohoefner,  166  8.  W. 
800. 

VH.  INSTBUCTIONS  TO  JITKT. 

UU  FaoTlBOo  of  Comrt  mm*  Jmrr  Qob- 
mrml. 

%  188  (McApp.)  An  instmction  that  the  Ju- 
ry must  infer  certain  facts  which  were  quea- 
tious  to  be  determined  by  them  upon  the  consid- 
eration of  the  testimony  on  both  sides  was 

froperly  refused.- Sohlinaki  t.  City  ot  St 
oseph,  106  S.  W.  823. 


I  191  <Md.App.)  An  instruction  in  an  action 
for  injuries  to  an  employ^  held  erroneous,  as  as- 
suming as  proved  the  employd'a  claims. — But- 
ledge  V.  Swinney,  156  S.  W.  478. 

i  191  (Tez.Civ,App.)  In  an  action  for  damag- 
es to  hay,  an  instruction  that  if  the  damage, 
if  any  found,  was  occasioned  by  reason  of  toe 
hay  being  baled  or  shipped  when  ^reen,  tbe 
carriers  were  not  liable  was  not  objectionable 
as  assuming  that  the  ht^  was  green  when  baled 
or  shipped. — ^Amarillo  Commercial  Co.  v,  Mc- 
Gregor MiUing  &  Grain  Co.,  156  S.  W.  1124. 

I  104  (Tei.CiT.App.)  A  requested  charge,  which 
ia  on  the  weight  of  the  evidence,  is  properly  re- 
fused,—Hochefr-Boie  Co.  T.  Moidoca,  108  8.  W. 
82& 

(B)  NMeaattr  mmA  Smbjeot-Hmtter. 

1203  CI^ex.Giv.App.)  Defendant,  when  a  re- 
quest is  made  therefor,  is  entitle  to  have  the 
group  of  facts  relied  on  in  defense  affirmatively 
submitted  to  the  Jury.— St.  Louis  Sonthwestem 
1^  Co.  of  Texas  t.  Stone-De  Lone,  106  8.  W. 

1 207  (Tex.CiT.App.)  Where,  in  a  broker's  ac- 
tion tor  commissions,  a  receipt  admitted  for 
one  purpose  did  not  tend  to  show  that  plaintiff 
was  employed  by  defendant  as  claimed,  the 
court  properly  instructed  that  it  could  not  be 
considered  for  that  pnTpoM.--GaTl  t.  Wolcott, 
106  8.  W.  834. 

(C>  Form,  Reqalaltea,  and  Safllfilcner. 

1 240  (Tes.Civ.App.)  A  reauested  charge,  which 
is  argumentative,  is  properly  refused.— Hnghea* 
Buie  Ca  v.  Mendoia,  106  S.  W.  S2S. 


(D) 


AwUoabUlir  to  PlMdlMsa  aaA  Bvl- 

dOMO. 

i  251  (Mo.App.)  Where  the  issue  In  an  action 

for  the  death  of  a  section  band  by  l>eing  struck 
while  attempting  to  remove  a  Jack  from  the 
track  before  an  approaching  train  was  upon  the 
negligence  of  decedent's  foreman  in  ordering 
him  to  remove  the  jack,  a  requested  charge  that 
the  train  employes  were  not  bound  to  notify 
decedent  of  its  approach,  and  that  it  waa  his 
duty  to  keep  out  of  the  train's  way,  was  properly 
refused  as  inapplicable. — Gentry  t.  Waba^  B. 
Co.,  106  8.  W.  27. 

i  251  (MoJlpp.)  Instructions  based  upon  a 
count  of  the  petition  which  was  diamisaed  ahoold 
be  refused.— Ciackson  v.  Southwest  Missouri  B. 
Co..  156  a  W.  1005. 

1251  (Tex.Civ~App.)  An  Instmction  that  if  a 
teleidi<me  lineman  caused  electric  light  wire  to 
come  in  c<mtact  with  telephone  cable,  or  if  he 
knew  or  had  been  warned  of  the  danger  of  com- 
ing In  contact  with  the  electric  wire,  and  was 
negligent  in  bo  doing,  he  could  not  recover,  &eM 
properly  refused  as  submitting  matters  not 
pleaded.— Snyder  Ice,  lA^t  &  Power  Go.  t. 
Bowron,  156  S.  W.  550, 

1251  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion for  damages  received  upon  the  running 
away  of  plaintiff's  horse  caused  by  the  negli- 
gence of  defendant's  driver,  a  cliane  held  not 
improper  in  submitting  questions  of  negligence 
not  pleaded.— United  States  Express  Co.  T.TTay- 
lor,  156  S.  W.  617. 

1 252  (Ark.)  InstrucUon  that  if  property  waa' 
in  litigation  at  the  time  of  loss  or  if  any  change 
in  possession,  title,  or  interest  had  taken  place 
to  find  for  defendant  held  properly  refused  be- 
cause not  warranted  by  the  evidence. — Queen  of 
Arkansas  Ina  Co.  v.  Laster,  156  a  W.  848. 

i  252  (Ey.)  Where  the  undisputed  evidence  in 
an  action  on  a  Are  policy  showed  that  plaintiff 
did  not  have  title  to  the  house  described  there- 
in and  that  such  house  was  never  burned,  an 
instruction  sabmitting  the  question  of  plain- 
tiiTs  title  to  the  house  described  In  the  policy 
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was  erroneoas.— Dixie  Fire  Ins.  Co.  t.  Wallace, 
1B6  S.  W.  140. 

Where  the  undlspoted  evidence  in  an  action 
on  a  policy  showed  tiiat  the  honse  described 
in  the  policy  was  not  the  house  which  burned, 
an  instructfon  assamiilg  that  it  was  the  one 
that  burned  was  erroneons. — ^Id. 

I  252  (Mo.App.)  An  instruction,  in  an  action 
by  a  principal  against  his  brokers  for  execut- 
ing an  order  to  sell,  submitting  the  question 
whether  an  order  was  one  to  sell  150  shares, 
held  not  authorized  by  the  evidence. — ^MeOune 
T.  Houston,  156  S.  W.  90. 

1 252  (Mo.App.)  An  Instraction  which  sabmlts 
to  the  Jury  a  theory  not  aapported  by  the  evi- 
dence is  errooeoDs.— KendricK  v.  Harns,  166  S. 
W.  490. 

1 252  (Mo.App.)  An  instmctlon  which  told 
the  jury  that  plaintiff  had  made  certain  admis* 
sloDS  which  he  had  not  made  was  properly  re- 
fused.—Schlinahl  V.  City  of  St.  Joseph,  156  S. 
W.  823. 

1 252  (Tex.Giv.App.)  In  an  action  to  cancel 
a  conveyance  on  the  ground  of  the  grantor's 
insanity,  requested  instruction  as  to  his  liabil- 
ity for  proceeds  received  and  spent  for  oeces- 
suies  held  proi>erly  refused  as  not  being  with- 
in the  evidence.— Mitchell  v.  Inman,  166  S.  W. 
290. 

1252  fTex.Civ.App.)  In  an  action  for  delay 
in  the  shipment  of  cattle,  Instructions  that,  if 
they  were  unloaded  to  comply  with  the  law  for- 
bidditu;  the  keeping  of  stock  in  cars  longer 
than  ^  hours  without  unloading,  not  to  con- 
sider the  time  necessary  for  tliat  purpose,  held 
properly  refused  becaase  not  jnstiflM  by  the 
evidence.— Chicago,  B.  I.  ft  O.  By.  Oo.  t.  Scott, 
156  S.  W.  294. 

J 252  '(Tex.CivtApp.)  In  an  action  on  an  ac- 
ent  policy,  the  refusal  of  the  court  to  submit 
the  issue  whether  insured  used  ordinary  dili- 
gence in  caring  for  his  leg,  after  he  was  ad- 
vised that  it  had  been  broken,  held  proper;  it 
appealing  that  he  followed  the  advice  of  his 

eiyslcian. — International  Travelers'  Ass'n  t. 
osworth,  166  S.  W.  346. 

I  252  Crex.Clv.App.)  In  a  telephone  lineman's 
action  against  an  electric  light  company,  an  in- 
stmctlon that  if  he  had  been  warned  not  to 
come  in  contact  with  electric  light  wires,  and 
was  negligent  In  so  doing,  he  could  not  recover, 
held  properly  refused,  where  there  was  no  evi- 
dence of  Tarnimr— Siu^er  Ice,  Ufht  ft  FOwer 
Ga  T.  BowRm,  U6  8.  W.  660: 

I  252  (Tex.C3v.App.)  In  an  action  for  tnjnriee 
received  in  a  runaway,  held,  that  a  charge  sub- 
mitting the  QDestion  whether  it  was  caused  by 
the  form  of  tufendant's  vehicle  was  properly  re- 
fused for  lack  of  support  in  the  evidence.— Unit- 
ed States  Express  Co.  v.  Taylor,  iStt  S.  W.  017. 

1 252  (Tex.CSv.App.>  Where,  in  an  action  for 
the  loss  of  certain  nay.  there  was  no  proof  that 
plaintiff  received  anyuiing  for  the  bay  on  dis- 
posing of  it,  an  instmction  that  the  measure  of 
damages  was  the  difference  between  the  amount 
paid  by  plaintiff  for  the  hay  and  the  reasonable 
market  value  which  plaintiff  "received  on  dis- 
posing of  it,"  was  unauthorized. — ^Amarillo  Com- 
mercial C!o.  V.  McGregor  Milling  ft  Grain  Co., 
166  S.  W.  1124. 

In  an  action  for  damage  to  certain  hay,  an 
Instraction  that  if  the  hay  loaded  at  A.  was 
not  the  hay  delivered  to  plaintiff,  the  jury  should 
find  for  defendant  shipper  held  nnauthorixed  by 
the  evidence.— Id. 

1 253  (Ho.App.)  An  instmctlon  purporting  to 
cover  in  detail  tne  entire  case  which  omits  all 
reference  to  one  defense  is  improper. — Eelley  v. 
City  of  St.  Joseph,  156  S.  W.  804. 

S253  (MohApp.)  Instructions,  in  an  action 
for  injuries  caused  by  olMtrucUons  In  a  street, 
Aeld  not  erroneous  as  ignoring  plalntftFa  con- 

Sributory  neglifrpnce.— SchUnaki  t.  City  of  St 
oseph,  166i  8.  W.  823. 


S  253  (Tez.C9v.App.)  In  a  ptfsonal  Injsn  ac- 
tion a  requested  eha^  held  properly  rerbsed, 
because  taking  from  the  Jury  the  aaestion  of 
plaintiff's  contribntMy  nesugence.— HogfaeB-Bnie 
Co.  V.  Mendow.  156  S.  W.  82a 

1 253  (Tex.Civ.App.)  Where  several  acta  of 
negligence  were  alleg^  by  the  complaint  but  the 
evidence  tended  to  prove  only  some  of  them,  a 
requested  charge  which  disregarded  proof  ot 
some  of  the  acts  of  negligence,  and  anthorixinr 
a  finding  for  the  defense  in  case  all  were  not 
established,  held  properly  refused.— United 
States  Express  Co.  v.  Taylor,  166  S.  W.  617. 

(Bl)  na^meata  or  Fraren- 

S  255  (Tex.Civ.App.)  Where  in  an  action  for 
a  reward  it  was  claimed  that  plaintiffs  wer« 
working  with  a  third  person,  defendant  mnat 
request  a  charge  embodying  that  fact  if  desired. 
-Tobin  V.  McComb,  156  S.  W.  23T. 

1 256  (Ejr.)  In  the  absence  of  a  reqnested 
charge,  it  is  not  error  to  fail  to  irodify  an  in- 
stmctlon, defining  the  measure  (tf  damages  for 
a  personal  injury,  by  lizolting  the  award  for 
lost  time  to  that  between  the  date  of  injury 
and  the  trial.— McClintic  Marshall  Cbnst.  Go.  v. 
Eckman,  156  S.  W.  382. 

1 256  (Mo.App.)  Where  an  instruction  nsed 
the  words  "reasonable  cause"  and  the  appellant 
failed  to  request  an  instraction  embodying  a 
definition,  the  failure  of  ^e  court  to  define  the 
term  was  not  error.— Ross  v.  Grand  Pants  Co., 
156  S.  W.  92. 

S  256  (Tez.Civ.App.)  A  carrier.  In  an  actioa 
for  the  conversion  of  freight,  may  not  complain 
of  any  error  in  an  instraction  fixing  tiie  date  <rf 
the  conversion,  in  the  absence  of  a  requested 
charge  correctly  fixing  the  date. — Pecos  ft  N. 
T.  Ry.  Co.  v.  Porter,  166  S.  W.  267. 

8  260.  Requested  instractions  suffici^Qy  cov- 
ered by  instructions  already  given  are  properly 
refused. 

—(Mo.  App.)  Jackson  v.  Southwest  Hisaouri  B. 
Co.,  156  S.  W.  1005 ; 
(Tex.  Civ.  App.)  Stwder  Ice,  Light  &  Power 
Co.  V.  Bowron;  166  S.  W.  660;  Kennedy  v. 
Garrard,  Id.  STO;  Texai  ft  N.  O.  B.  Go.  t. 
Murray,  Id.  KM. 

{260  (MaApp.)  A  requested  instraction  which 
was  covered  by  other  Instractions  so  &r  aa  it 
was  correct  was  properly  refused.— Gentry  t. 
Wabaah  R.  Co..  166  8.  W.  27. 

i  260  (Tex.Civ.App.)  A  requested  charge  cov- 
ered by  the  charges  nven  is  properly  refused. — 
Hugbes-Buie  Co.  v.  Mendoza,  166  S.  W.  31i8; 
United  States  Express  Co.  v.  Taylor,  Id.  617; 
Peck  V.  Morgan,  Id.  917 :  Southwestern  Tele- 
graph &  Telephone  Co.  v.  Davis,  Id.  1146b 

1260  (Tex.C!iv.App.)  A  reqnested  diarge.  in 
an  action  for  a  broker's  commiBBi<Hn»  for  pro- 
curing the  sale  of  realty,  that  It  was  not  nec- 
essary that  the  purchaser  be  Introduced  to  Ae 
owner  by  the  broker  if  he  induced  the  purchaser 
tp  apply  to  the  owner  to  purchase  the  property, 
was  sufficiently  covered  by  a  charge  that,  if 
plaintifTs  services  were  the  efficient  procuring 
cause  of  the  sale,  the  jury  should  find  for  plain- 
tiff, and  hence  properly  refosed.-^arl  v.  Wol- 
cott,  156  S.  W.  334. 

1 260  (Tex.Civ.App.)  It  is  not  error  to  refuse 
a  requested  charge  covered,  as  for  as  applicable, 
by  the  court's  general  chane.— Texas  ft  P.  By. 
do.  V,  Payne,  156  8.  W.  112ft. 

1 26 1  (Mo.App.)  An  InttracdoB  baaed  In  part 

on  a  &ct  not  supported  by  the  evidence  Is  prop- 
erlj-  refused.— Jackson  t,  Bonthwert  Mlnonri  B. 

Co..  156  S.  W.  1005. 

f26l  (Tex.Cv.App.)  A  requested  charge  to 
find  for  defendant  for  certain  amounts  Is  prop* 
erly  denied,  where  the  amounts  specified  Inclnda 
items  for  which  defradant  is  not  aidtled  to  za> 
eorei^Mcodt  t>  OoltniUh  ISO  8.  W..1087. 
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Trnsta 


(O)  ConstnuitloB  «ad  O»*ratlos. 

'  1 286  (Tex.GiT.App.)  "Bound  to  nnderstand," 
used  in  an  instruction  to  the  effect  that  the  par- 
ty to  whom  a  check  was  offered  In  settlement  of 
a  larger  amount  was  bound  to  underataod  from 
the  tender  that  it  was  offered  on  condition  of 
settlement,  may  mean  an  express  scienter  of  the 
facts,  aside  from  the  Implication  of  knowledge 
which,  under  certain  circumstances,  could  be 
imputed  whether  he  understood  or  not. — Be^ 
man  Produce  Co.  t.  Brown,  156  S.  W.  1102. 

I  295  (ilo.App.)  An  instruction  in  a  personal 
injury  action  that,  if  the  jur^  believed  the 
hypothecated  facts,  they  should  mid  for  plaintiff 
"In  such  som  as  you  may  think  proper  "  not 
exceeding  the  amount  claimed,  held  not  objec- 
tionable as  permitting  the  jury  to  allow  any 
damages  they  saw  fit  when  construed  with  the 
other  Instructions  specifically  charging  the  Jury 
that  they  "may  take  into  consideration"  in  as- 
•esfling  damages  mental  and  physical  suffering, 
extent  of  the  injurioi,  loss  of  time,  etc— Strayer 
T.  Qnincy,  O.  &  K.  0.  R.  Co.,  166  S.  W.  732. 

1 295  (McApp.)  The  inBtmetioaa  must  be 
mad  together.— Jackson  t.  Wettem  Union  Tde- 
graph  Co.,  1C6  S.  W.  801. 

1 295  (Tex.Ci7App.)  Instroctione  should  be 
constmed  as  a  whole. — Carl  t.  Wolcott,  166  S. 
W.  334. 

i  295  (Tex.  Civ.  App.)  The  error  In  a  charge 
that  any  Information  that  would  put  a  prudent 
man  on  inquiry  is  notice  of  a  dissolution  of  a 
firm  is  cured  by  a  correct  statement  in  the 
same  paragraph  of  the  chaxge^Bodfers-Wade 
H^mltnre  (3o.  t.  Wynn,  156  8.  W.  840, 

1 296  (Ark^  An  instruction  that  deceased  was 
not  guilty  of  negligence  in  saving  hfs  wife  at 
tlie  expenae  of  his  own  life,  whfie  they  were 
croaiinc  a  xailnad  tzeaU&  mM  not  prejudicial, 
In  view  of  other  inatruetKHia  gtven^— St.  Louis 
Southwestern  By.  Co.  r.  McConnell,  166  S.  W. 
1024. 

1 296  (Mo.)  Where  defendant's  ins^oetlons 
■applied  an  omission  In  plaintiff's  general  in- 
BtructionB,  the  error  Is  cnred. — Tranbarger  t. 
Chicago  &  A.  R.  Co.,  166  S.  W.  684. 

Where  plaintiff's  first  instruction  was  supple- 
mentary to  its  second  and  supplied  omissions 
therdn,  the  defect  In  the  secona  was  cured.— Id. 

1 296  (Mo.  App.)  Refusal  of  proper  Instruction 
as  to  the  duty  of  a  master  and  servant  in  the 
furnishing  and  handling  of  appliances  held  cared 
by  other  instructions  covering 'the  same  matter. 
—Rhea  v.  MlHsouri  Pac.  Ry.  Co.,  166  B.  W.  4. 

f  296  {Mo.App.)  An  instruction.  In  an  action 
for  damages  from  the  erroneous  transmiaslon  of 
a  telegram  authoriidng  the  purchase  of  wool  for 
plaintiff  at  22  cents  instead  of  21  cents  a  pound, 
that  the  Jury  should  find  for  plaintiff  if  they 
believed  that  an  error  was  made  in  transmitting 
as  claimed,  was  not  reversible  error  for  not  In- 
cluding all  the  elements  essential  to  recovery, 
where  such  elements  were  charged  in  an  instroc- 
tlon  given  for  defendant  covering  Its  theory  of 
the  CMC— Jackson  v.  Western  Union  Telegraph 
Co,  106  S.  W.  801. 

X.  TBIAX.  BT  OOUBT. 

(A]  Heartnar  mnA  DetemilB«tloB  of  CftSBc. 

i  386  (Mo.App.)  The  coart  cannot  be  required 
to  give  declarations  of  law  and  also  to  make 
finding*  of  tact  and  conclnatma  of  law,  though 
it  may  be  required  to  do  one  or  the  other- 
Backer  V.  Seaboard  Vbn  h  Marine  Ina.  Oa,  166 
8.  W.  82». 

(B)  Flmdlas*  af  Faet  mud  Oomel»i«na  of 

1394  (Mo.App.)  Rev.  St  1009.  i  1072,  re- 
quiring the  court  trying  questions  of  fact  to 
make  findings  of  fact  and  conclusions  of  law 
separately  upon  request,  is  mandatory.— Backer 
T.  Seaboard  Fire  &  Marine  Ins.  Co.,  156  S.  W. 
820. 


1 396  (Tex.CiT.App.)  The  trial  coort'i  conclu- 
sions of  law  and  fact  most  be  Iwaed  upon  the 
evidence  Introduced  on  the  trial  and  not  apon 
indepei^ent  InTestigation  and  search  for  evi- 
dence by  him.- Wagner  t.  Qeiielman,  166  8.  W. 
524. 

XI.  WAIVEB  AND  COBBECTION  OF 
ZBBEGUUkBITIES  AND  EBBOBS. 

{417  (Tex.  Civ.  App.)  By  introducing  evi- 
dence  thereafter,  a  deKudant  waives  the  error 
in  the  overruling  of  his  motion  for  judgment  at 
the  close  of  plaintiff's  case. — El  Paso  &  South- 
western Co.  V.  Hall,  156  S.  W.  356. 

1420  (Tex.Civ.App.)  Defendant's  motion  for 
an  instructed  verdict  is  waived  by  an  ete<^on  to 
proceed  with  his  case  and  to  present  his  defense. 
—Grand  Temple  and  Tabernacle  in  State  oC 
Texas  of  Kni^ti  and  Daofl^tera  of  Tabor  of 
International  Order  ot  Twelve  t.  Johnson,  166 
S.  W.  532. 

1 420  (Tex.Civ.App.)  Defendant  who  intro- 
duced his  evidence  after  the  overruling  of  Us 
motion  for  a  directed  verdict,  thentv  waived 
the  ilgAt  to  complain  of  the  rnllnf  ^raunck  v. 
Coltrane,  166  S.  W.  1067. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Brror,  {  801;  Carriers,  H  91. 
04,  212;  Obattel  MortgageL_|  176;  Evi- 
dence, i  377;  Landlord  and  Toiant,  |  246; 
Trial,  f  266. 

I.  AGTS  OOKSTITUTIHG  OOMTBB- 
SION  ABD  T.TABn.TTT 
THEBEFOB. 

I  10  (Ky.)  Resale  of  a  part  of  a  quantity  of 
lumber  In  a  yard  by  the  seller  after  the  buyer 
had  paid  for  the  same,  but  failed  to  remove  It 
alt,  held  a  conversion.— HosUns  v.  Paddock,  166 
S.  W.  887,  • 

n.  AOTioirs. 

(A)  Rlffht  Of  Aetlom  «md  Defeuea. 

{  22  (Tex.Civ.App.)  In  an  action  for  the  pos- 
session of  a  diamond  stud  or  its  value,  a  plea  in 
reconvention  that  plaintiff  had  in  his  possession 
personal  property  of  greater  value  than  the  dia- 
mond stud,  to  wnich  plaintiff  was  entitled,  heM 
to  state  no  cause  of  action  against  the  plaintlfl. 
-Clai  V.  Mannar,  166  S.  W.  1125. 

.  (O)  BTldenee. 

1 40  (Tex.CIv.App.)  Evidence  in  an  action  to 
recover  possession  of  a  diamond  stud  or  its  val- 
ue, alleging  a  lien  thereon  and  its  conversiou 
by  defendant,  held  sufficient  to  sustain  a  finding 
that  defendant  bad  converted  it.— Clay  v.  Mar- 
mar,  166  S.  W.  1125, 

(D)  Daaiaves. 

1 44  (Ey.)  The  meaaare  of  damage  In  trover 
is  the  value  of  the  property  at  the  time  of  the 
converBion.~Hoakina  v.  Paddo^  166  8.  W. 
387.  . 

i  53  (Ky.)  Whether  Intereat  ahoold  be  aDow- 
ed  in  trover  is  for  the  jury.— Hoakins  v.  Pad- 
dock, 156  S.  W.  387. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  (Torpoiations,  f  881;  Courts,  |  231;  limi- 
tation of  Actions.  I  102;  Remainden;  {  9; 
Vendor  and  Purchaser,  {  231. 

X.  OBBATIOX,  XZISTEirOB,  AXS  TA. 
UDITT. 
(A)  Bxpveas  Vwrnrntm. 

|2I  (Tex.)  To  constitute  a  direct  trust,  there 
must  be  a  transfer  to  one  capable  of  holding  the 
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property,  or  some  object  or  fond,  and  also  a 
cestui  que  trust  or  purpose  to  which  the  fand 
is  to  be  applied.— Gonley  t.  Daagfaters  of  the 
BepubUc,  166  S.  W.  197. 

136  (Ky.)  In  an  action  for  the  recovery  of 
land  on  the  ^oond  that  it  bad  been  boaght  by 
defendant  for  plaintiff  at  a  partition  sale,  held, 
that  the  judgment  eonflrmlns  the  sale,  without 
exception  by  plaintiff  was  not  conclaaive  against 
bia  right  of  action,  since,  until  the  defendant's 
refosal,  he  conld  assume  that  defendant  would 
comply  with  his  agreement.— Adams*  Adm'r  v. 
WeUs,  U6  S.  W.  ^7. 

{44  (Ky.)  Evidmce  held  to  support  cban- 
lor's  finding  that  land  conveyed  by  a  dece- 
dent shortly  before  his  death  to  a  son  was  not 
dmveyed  in  trust,  but  in  consideration  of  the 
son's  agreement  to  support  two  infant  children 
and  the  widow  as  long  as  she  remained  umnar- 
Tied.— Bowena  v.  Bowens,  156  S.  W.  116. 

S53  (Ky.)  Plaintiff  in  an  action  to  recover 
land,  who  did  not  know  that  defendant  who 
had  agreed  to  purchase  for  him  had  taken  the 
property  in  his  own  name,  and  did  not  approve 
the  sale  to  defendant  or  receive  any  of  the  pro- 
ceeds of  the  sale,  held  not  precluded  from  show- 
ing that  defendant  agreed  to  purchase  the  land 
for  him.— Adams'  Adm'r  v.  WeUs,  166  S.  W. 
407. 

(B)  ReralHBs  Traata. 

§8t  (Ark.)  A  wife,  who  tid  permitted  ber 
husband  to  use  her  money  In  his  business  and 
to  purchase  land  therewith  in  his  own  name. 
Asm  not  entitled  to  assert  a  trust  in  the  land 
as  against  a  judgment  creditor  of  the  husband. 
—Browne  v,  Caraley,  156  S.  W.  180. 

VH.  ESTABUSKUENT  AKD  EK- 
rOBOBBOSHT  OF  TBVST. 
(C)  Aettona. 

J  37 1  (Ky.)  Under  Civ.  Code  Prac.  |  131,  de- 
fining a  variance  and  failure  of  proof,  gen- 
eral allegation  of  a  petition  read  with  a  partic- 
ular allegation  that  defendant's  testator  had 
received  certain  money  from  their  mother  in 
trust  for  plaintiff  held  to  mean  that  testator 
had  received  the  money  from  the  family  es- 
tate or  from  a  member  of  the  family,  so  that 
proof  that  it  was  received  from  the  father,  in- 
stead of  the  mother,  was  neither  a  failure  of 
proof  nor  a  Tarianoe.— Watericfa's  Di'r  WW- 
erich.  156  8.  m  370. 

S  372  (Ky.)  Ejvidence  In  an  action  against  an 
executor  to  recover  money  claimed  to  have  been 
held  by  deceased  for  the  use  of  plaintiff,  his 
brother,  luld  to  sustain  r  Jndgment  for  plain- 
tiff as  to  one  ctf  the  items  claimed.— Wderich's 
Ert  v.  ■Weierich,  166  S.  W.  370. 

ULTRA  VIRES. 

See  Corponitiona,  |  S88;  Insurance,  %  777. 

UNDUE  INFLUENCE. 

See  Deeds,  i  211 ;  Wills,  {§  155-166,  332. 

UNFAIR  COMPETITION. 

See  Tiade-Msrfcs  and  Trade-Names,  ||  G7-71. 

UNIFORMITY. 

See  Licenses,  |  7. 

UNITED  STATES. 

iSeePftteiits;  Trade-Ua^  and  Trade-Names. 

L  OOVEBHKENT  ANB  OFFIOERB. 

S  2  (Tex.Cr.App.)  Under  the  Treaty  of  Guad- 
alupe Hidalgo,  proclaimed  July  4,  1848,  art. 
5.  and  the  Gadsden  Treaty,  proclaimed  June 
80,  1854,  the  boundary  line  between  the  United 
States  and  the  Republic  of  Mexico  commences 
three  leagues  from  shore  in  the  mouth  of  tha 
fiio  Gta^e,  extending  op  the  ziver,  Avowing 


its  deepeat  diannel  to  Uw  aotithem  bonnd^ 
of  New  Mnlco.- NniMB  t.  State,  166  S.  W. 

038. 

USE  AND  OCCUPATION. 

See  Trover  and  Cmversion. 

VACANCY. 

See  OIBcen,  {  69. 

VACATION. 

See  Attadiment.  f  200;  Judgment,  H  143,  146; 
87a 

VALUE. 

See  Evidence,  H  474,  488^ ;  Trover  and  Con- 
version, S  44. 

VENDOR  AND  PURCHASER. 

See  Adverse  Possession,  |  63 ;  Champerty  and 
Maintenance.  1  7;  Executors  and  Adminis- 
trators, H  431.  435,  454;  Garnishment.  | 
70;  Principal  and  Agent  ft  167;  Public 
Lands,  i  178 ;  Sales ;  Sipecmc  Performance.  { 
95:  Taxation,  |  78;  Tvespass  to  Try  TiOs, 
167. 

I.  KEQVnXTES  JtMU  VAUDZTT  OF 
GONTKAOT. 

135  (Tex.Civ.App.)  A  failure  of  title  as  to 
more  than  half  of  the  tract  sold  held  so  great 
a  deficiency  as  to  entitle  the  buyera,  who  relied 
on  the  seller's  representations  aa  to  title,  to 
relief,  even  thoogh  the  land  was  sold  in  bulk 
and  not  by  the  acre.- Morgan  v.  Brown,  366 
S.  W.  361. 

1 38  (Tex.Civ.App.)  Where  a  purchaser  knew 
that  his  representations  aa  to  title  to  the  land 
securing  bis  notes  to  the  vendor  were  false,  or 
where  they  were  false  because  he  knew  nothing 
at  all  about  the  title,  the  fact  tiiat  he  believed 
that  be  had  a  good  title  did  not  affect  the  rights 
of  the  vendor,  who  believed  such  representa- 
tiona  to  be  true  and  relied  thereon. — Brand  v. 
Odom,  156  S.  W.  647. 

{44  (Tex.CivApp.)  EMdenoe  in  a  vendor's 
acti(m  to  rescind  a  sale  oC  land  held  snffidrat 
to  show  that  he  relied  upon  false  representa- 
tions of  the  puzdiaser,  but  for  whi(^  lie  wonld 
not  have  made  the  sale. — Brand  v.  Odtan,  366 
8.  W.  547. 

XZ.  OONSTRUCTIOir  AHD  OFEBA^ 
TIOK  OF  COimtAOT. 

1 75  (Tex.Civ.App.)  A  provision  in  a  land 
sale  contract  that  the  balance  of  the  price 
should  be  paid  by  the  proceeds  of  resales  JheM 
not  a  condition  precedent  to  the  vendon^  ri^ 
to  terminate  the  contract  on  the  vendees'  fail- 
ure to  perform  within  a  reasonable  time,  via., 
more  than  two  yeara  and  three  months. — Bub 
V.  Merrill,  156  S.  W.  606. 

S  76  (Tex.Civ.App.)  A  contract,  providing  Uiat 
the  cash  for  a  purdiaser's  notes  was  to  be  turn- 
ed over  to  the  vendor  before  the  deal  was  closed 
and  the  deed  signed,  might  be  complied  with  by 
a  simultaneous  signing  and  delivery  of  the  deed 
and  paying  of  the  money. — Athens  v,  Hnrlock, 
156  S.  W.  1145. 

m.  H  ODIFIOATIOMOB  BESCIMIOK 
OF  OONTRAOT. 

<B)  ReaolMloa  by  Vemdsr. 

1 98  (Tex.Clv.App.)  Where  defoidanto  pur- 
chased certain  city  property  to  resell  at  a  prof- 
it, which  they  were  unable  to  do  because  of  the 
collapse  of  a  boom,  that  the  contract  limited 
the  price  at  which  it  should  be  resold,  and  that 
defendants  made  diligent  efforts  to  resell  it 
but  were  unable  to  do  so,  held  not  to  entitle 
them  to  a  return  of  tbe  cash  paid  as  a  con- 
sideration of  complainants'  right  to  terminate 
the  contract— Bnah     MerriU,  ISO  &  W.  606L 
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XV.  PEKFORlilAirOB   OF  GONTUOT. 

(D)  PmTment  of  Parcbue  Honc7> 

{  179  (Kj.)  Where  a  cootract  for  the  sale  of 
land  bj  F.  to  H.  together  with  certain  inveat- 
ment  certificates  were  assigned  bj  F.  to  com- 
plainant's testator,  tmrsuant  to  a  contract  for 
the  sale  of  certain  other  real  property  hy  the 
latter  to  F.,  such  certificates  held  to  have  been 
tiansferred  H  collateral  security  only  and  not 
as  absolute  pavment.— Fain  t.  Heathman,  156 
8.  W.  1071. 

V.  .BXOHTS  AHD  T.TABTTiTTIBS  OF 
PABTIES. 

(B)  Aa  to  Third  Penoma  la  Oeaeral. 

1 212  (Ky.)  Where  owner  of  undivided  inter- 
eat  acquired  another's  interest  by  a  title  bond, 
the  property  was  subBequently  partitioned,  and 
be  conveyed  that  allotted  to  him,  a  subsequent 
asrignee  of  the  title  bond  acquired  no  inter- 
esL— Wilson  T.  Hoover,  156  S.  W.  880. 

(C)  Boms  Fld«  Fvrebasera. 

1229  (Ark.)  A  grantee  of  land  was  charged 
with  notice  of  all  imperfections  in  bis  grantor's 
title,  and  hence  with  knowledge  that  his  gran- 
tor had  only  a  bond  for  title.— Little  Rock  & 
Ft  8.  By.  Go.  t.  ftankln,  166  S.  W.  431. 

1 231  (McApp.)  A  porchaaer  of  land  was 
charged  with  constructive  notice  that  the  re- 
corded deed  to  his  grantor  conveyed  the  land 
to  him  la  trust.— Caae  t.  Goodman,  166  S.  W. 
688. 

S  236  (Tex.Civ.App.)  A  purchaser  of  land  who 
gives  negotiable  instruments  in  payment  is  a 

Eurchaser  for  value.— Nelllus  t.  Thompson  Bros, 
lumber  Co.,  156  S.  W.  259. 
f239  (Tex.Clv.App.)  Where  a  conveyance  is 
voidable  on  account  of  the  insanity  of  the  gran- 
tor, the  grantee  cannot  pass  title  to  an  innocent 
purchaser.— Mitchell  v.  Inman,  156  S.  W.  290. 

TZ.  REMEDIES  OF  VEIISOB. 

(A)  U«n  iu»4  BMorerr  of  Z>aaA. 

1265  (Tex.Civ.App.)  Where  notes  given  for 
the  purchase  price  of  land  acknowledged  that 
a  vendor's  lien  was  retained  to  secure  their 
payment,  one  who  purchased  from  the  grantee 
with  knowledge  of  such  notes  takes  subject  to 
the  reservation  of  the  grantor's  lien. — W.  D. 
Cleveland  &  Hons  v.  Smith,  156  S.  W.  247. 

1278  (Ark.)  Salt  brought  15  years  after  ex- 
ecution of  title  bond  to  have  deferred  payments 
dectored  a  lien  held  not  barred  by  laches. — 
Little  Rock  ft  Ft.  S.  Ry.  Co.  y.  Rankin,  156 
S.  W.  431. 

I  287  (Ky.)  Where  testator  had  a  lien  on  two 
tracts  of  land,  and  defendant  F.  had  a  lien  on 
but  one  of  the  tracts,  which  had  been  assigned 
to  testator,  but  which  was  insufficient  to  pay 
but  a  small  amount  of  F.'s  debt,  it  was  not 
material  to  him  which  of  the  two  tracts  was 
first  sold.— Fain  t.  Heathman.  166  S.  W.  1071. 

(B)  Aetloas  tor  Pnroliaae  Homer. 

1 314  (Tex.Civ.App.)  In  an  action  on  pnr- 
chase-money  notes  given  for  the  ^rice  of  125 
acrea  of  land,  a  defense  alleging  misrepresenta- 
tiona  and  failure  of  title  aa  to  more  than  half 
of  the  tract  held  to  state  a  defense,  and  was 
not  demurrable.— Morgan  v.  Bxowd,  156  S.  W. 
861. 

In  an  action  on  notes  given  for  the  price  of 
land,  defendants'  failure  to  properly  implead 
the  parties  claiminf  an  adverse  title  to  a  part 
of  the  land  did  not  defeat  tiieir  ri^it  to  show 
fraud  in  the  representations  as  to  the  quan- 
tity of  the  land;  nor  was  such  right  defeated 
by  their  prayer  for  a  survey,  to  which  they 
might  not  have  been  entitled. — Id. 


Vn.  BEBIEDIES  OF  PUBOHA8EB. 

(A)  Reeovorr  of  FarelwBO   Hoser  Paid. 

1 337  (Tex.CivApp.)  An  infant,  bona  fide  puis 
chaser  of  land,  but  who  has  not  paid  the  en- 
tire price,  is  not  entitled  to  a  lien  ezcmt  t<a 
the  amount  paid;  the  notes  given  for  the  re- 
mainder being  still  in  the  vendor's  hands,  and 
not  b^ng  shows  to  be  negotiable^Nellius  v. 
Thompson  Broa.  Lumber  Co.,  156  S.  W.  269. 

VENIRE. 

See  Criminal  Law,  |  109a 
VENUE. 

See  Appeal  and  Error,  J  647;  Criminal  Law,  | 
112;  Fraud,  {  37;  Inaarance,  1  (08;  Bail- 
roads,  S  22. 

XX.  IMMnOXXfi  OB  RBSXDBHOS  OF 
PABTIES. 

1 22  (Mo.)  A  petition  In  an  action  in  A.  coun- 
ty afrainst  a  resident  of  S.  coun^  on  an  as- 
signed claim  for  attorney's  fees,  in  which  action 
II.,  a  resident  of  A.  county,  was  joined,  held 
insufficient  to  show  a  joint  cause  of  action 
against  B.,  so  as  to  give  the  coort  jurisdiction 
in  A.  county,  as  required  by  Rev.  St.  1909,  8I 
1732-1734.  1751.  1756,  1759,  1760.— State  ex 
reL  Dutcher  v.  Shelton,  156  S.  W.  955. 

132  (Tex.Civ.App.)  The  right  to  be  sued  in 
the  county  of  one  s  domicile  is  a  personal  priv- 
ilege, and  does  not  affect  the  jurisdiction  of  the 
court  to  render  judgment  if  it  has  jurisdiction 
over  the  subject-matter.— Parker  v.  Clay  Robin- 
son ft  Co..  156  S.  W.  58a 

Privilege  of  a  defendant  to  be  sued  in  the 
county  of  his  domicile,  though  appearing  on 
the  face  of  the  petition,  cannot  be  raised  by 
Reneral  df>murrer.  but  must  be  raised  by  a  ver- 
ified plea  of  privilege.— Id. 

132  (Tex.Civ.App.)  Where  plaintiff  diarsed 
defendant  with  fraud  alleged  to  have  been  com- 
mitted in  L.  cdunty,  and  defendant  filed  a  cross, 
action  seekini;  to  recover  against  Its  codefend* 
ant  anv  judgment  that  might  be  recovered 
against  defendant,  the  filing  of  the  cross-action 
was  a  waiver  of  defendant's  plea  of  privilege 
to  be  sued  in  the  county  of  Its  domicile. — 
Amarillo  Commercial  Co.  v.  McGregor  Milling 
&  Grain  Co.,  156  S.  W.  1124. 

m.  CHANGE  OF  VENUE  OB  PItAOE 
OF  TBIAI^ 

S  77  ^ex.Civ.App.)  A  party  waives  his  plea 
of  privilege  to  be  sued  in  another  county  by 
subsequently  filing  and  urging  a  cross-action 
asking  for  affirmative  relief. — Barblan  t.  Greah* 
ham7l66  S.  W.  366. 

'  VERDICT. 

See  Criminal  Law,  |  878. 

VERIFICATION. 

Bee  Pleading.  ||  194,  280-292. 

VESTED  RIGHTS. 

See  Conatitutional  Law,  f  101. 

WAGES. 

See  Master  and  Serrant,  |  41. 

WAIVER. 

See  Abatement  and  Revival,  1  82;  Appeal  and 
Error,  SS  173.  882, 1064:  Arrest  «  ^:  Oai^ 
riera,  SS  159,  307:  Criminal  Law,  f  629; 
Eminent  Domain,  I  271;  Evidence,  fl  244, 
441;  Insurance,  H  232,  375,  378,  382,  558, 
569,  724,  750,  756;  Jury,  I  110;  Justices  of 
the  Peace.  |  189;   Mechanics'  Liens,  f  211; 
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PartieiL  H  76.  »6j  Pleadinr,  H  418,  426; 
Public  lAnds,  {  176;  Trial,  |f  4ff,  420;  Tan- 
oe,  H  32.  77;  Wltnesaes,  S  218. 

WARNING. 

See  Master  and  Serrant,  i  15S. 

WARNING  ORDER. 

See  Jndgment,  1 17. 

WARRANT. 

See  False  Imprisonment,  %  7;  Statea,  H  tlS, 
142. 

WARRANTY. 

See  Estoppel.  |  2a 

WATERS  AND  WATER  COURSES, 

See  Appeal  and  Error,  |  1066:  Drains;  Ijand- 
lord  and  Tenant,  J  124;  Railnads,  ||  108, 
264;  Statuteo,  1 47. 

V.  smUPAOE  WATEM. 

>  1 1 18  (Sfo.).  Where  an  injury  to  plalntifrB 
crops  was  caused  hj  the  negligence  of  the  de- 
fendant railroad  company  in  maintaining  a 
solid  roadbed  which  provided  no  outlet  for  sur- 
face waters,  it  cannot  escape  liability  for  in- 
juries from  the  overflowing  of  plaintitTs  land 
by  surface  waters  by  showiog  that  the  nnaaual 
flow  was  caused  by  inevitable  accident;  it  ap- 

Searing  that  its  negligence  co-oi)erated  to  pro- 
Qce  the  injury.— Tranbarger  t.  Chicago  ft  A. 
B.  Ca,  156  S.  W.  694. 

1 126  (Mo.App.)  In  an  action  agaitiBt  a  rail- 
road company  tor  damages  to  crops  caused  by 
the  company's  failure  to  construct  lateral  drains 
to  carry  off  sorfsce  water,  evidence  held  sufiS- 
dent  to  carry  the  case  to  the  jury.— Pace  v.  St. 
Louis  Southwestern  Ry.  Co..  156  S.  W.  746. 

In  an  action  against  a  railroad  company  for 
damages  to  cropa  owins  to  obstruction  of 
surface  water  because  of  defmdant's  fUlare 
to  construct  drains,  an  Instruction  which  did 
not  require  the  jury  to  find  that  lateral  ditches 
wonid  connect  with  sufficient  drains,  and  that 
the  wat«  had  In  fact  been  obatrocted  by  the 
roadbed,  htid  Improper.— Id. 

Tm.  AATIFIOIAI.  POKD8,  KESEB- 
VOIB8,  AHS  CHAKmBX.!.  DAMS, 
AND  ZXOWAOE. 

1 179  (Mo.App.)  Under  Rer.  St  1899,  S  8750, 
riving  one  injured  by  a  dam  across  a  water  way 
built  without  p^nission  from  the  county  court 
double  damages  recoverable,  petition  in  a  civil 
action  held  insufficient  for  not  alleging  failure 
to  obtain  permission.— Plymell  r.  Meadows,  156 
8  W  82 

Rev.  St.  1899,  {  8750,  Imposing  double  dam- 
ages in  favor  of  a  person  injured  upon  one  who 
builds  a  dam  across  a  water  course  without 
first  obtaining  permi salon  from  the  county  court, 
is  penaL  so  as  to  require  one  suing  to  recover 
thereunder  to  place  himself  clearly  within  its 
terms. — Id. 

ZZ.  FCTBUO  WATE&  SVPPIiT. 
(A)  DoKcstlo  m«d  MvmlolvaJ  Parposes. 

1 201  fTenn.)  A  water  company,  having  the 
[tower  of  eminent  domain,  must,  as  an  implied 
condition  of  its  franchise,  supply  water  to  all 
ap^icaoto  therefor  who  tender  the  usual  rates. 
—Farmer  t.  City  of  Nashville,  156  S.  W.  189. 

{202  (Tenn.)  While  a  water  company  must 
supply  water  to  all  of  the  inhabitants  of  the 
city  alike,  except  for  good  cause,  it  may  adopt 
reasonable  regulations  for  conducting  its  busi- 
ness, which  are  binding  upon  Its  patrons. — 
Farmer  v.  City  of  Nasfavflle,  156  S.  W.  189. 

i  203  (Tenn.)  An  ordinance  enacted  by  a  city 
authorized  to  furnish  water  to  its  inhabitants, 
requiring  all  assessments  for  onmetered  water 


consumers  to  be  assessed  againrt  (ba  owners 

of  the  property,  instead  of  Uie  conaumeis,  is 
unjust,  unreasonable,  and  an  arirftiary  distinc- 
tion between  the  inhabitants,  so  as  to  be  void: 
anotiier  by-law,  which  required  all  unmetered 
assessments  to  be  paid  in  advance,  fumidiinf 
the  city  aU  necessary  nroteetion.— Fanner  t. 
City  of  NasbviUe,  156  S.^.  180. 

1208  (Ky.)  While  a  munlcipali^  furnishing 
public  water  is  bound  to  use  ordinary  care  to 
maintain  its  pipes  in  proper  condition,  the  same 
duty  rests  upon  a  customer  as  to  the  pipes  on 
his  property,  and  consequently  the  customer 
cannot  recover  for  injuries  caused  by  a  leak 
where  his  negligence  concurred  with  that  of  the 
municipality.— Mann  Bros.  v.  CHty  of  Hender- 
wm,  150  S.  W.  106S. 

Where  a  municipality,  after  due  notice  that 
plaintiff's  premises  were  being  flooded  by  a  leak 
from  a  pipe  connectlag  with  the  city  water 
mains,  failed  to  use  ordinary  care  to  turn  off 
the  water  and  avert  the  damage,  plaintilE  can 
recover  under  the  doctrine  of  the  last  clear 
chance,  even  though  the  leak  was  caused  by  his 
own  negligence.— Id. 

§  209  (Ky.)  In  an  action  against  a  mnnicipal- 
it7  for  damages  for  the  flooding  of  plaintiirs 
basement  from  a  leak  in  the  pipea  to  uie  mains 
of  the  defendant  municipality,  eridence  held 
sufficient  to  sustain  a  flndfng  Uiat  plaintiff  fail- 
ed to  give  the  dty  notice  of  the  trouble  in  time 
to  avoid  the  loss,  and  that  the  water  box  was 
placed  at  the  usual  place  and  constructed  in 
the  usual  manner.— Mann  Bros,  t.  Oity  of  Hen- 
derson, lfi6  S.  W.  1068. 

WEAPONS. 

See  Assault  and  Battery,  H  66,  92;  Criminal 
Law,  I  417. 

i  9  (Tex.CT.App.)  Where  accused  rented  a 
picnic  ground  for  a  day,  he  was  entitled  to 
carry  a  pistol  thereon,  but  not  where  people 
had  assembled  or  were  assembling,  without  vi. 
<^tlng  the  law.— Oibbs  t.  Stat^  IfiO  8.  W. 
687. 

A  person  cannot  lawfully  carry  a  pistol  into 
an  assembly  of  people,  although  the  premises 
<m  which  the  assembly  is  located  belons  to  him. 

—Id. 

WILLS. 

See  Appeal  and  Error,  %  877;  Courts.  M  231, 
246;  Descent  and  Distribubon:  Evidaoe,  H 
271,  601;  Executors  and  Adndnlstraton. 

n.  TESTAMEMTABT  CAFAOITT. 

6  2 1  (Ky.)  A  part  of  a  will  cannot  be  reject- 
ed for  want  of  testamentary  capacity  of  testa- 
tor while  another  part  is  admitted  to  probate, 
at  least  in  the  absence  of  evidence  that  testa- 
tor's mind  as  to  the  subjects  treated  of  or  devi- 
sees affected  by  the  part  of  the  will  rejected 
was  prejudiced  or  unbalanced. — Hildreth  v.  HU- 
dreth,  156  S.  W.  144. 

{ 50  (Mo.App.)  T^tamentary  capacity  may 
exist,  though  the  testator  does  not  have  capad^ 
for  the  transaction  of  buainess ;  by  capacity  tb 
make  a  yill  is  meant  intelligence  sufficient  to 
understand  the  act  performed,  the  nroperty  to 
be  disposed  of,  the  dispositiou  to  be  made,  and 
the  persons  to  whom  it  is  being  given. — WoUa 
V.  Whitworth,  156  S.  W.  715. 

S  53  (Tex.Civ.App.)  In  a  suit  for  probate  of 
a  will  disinheriting  an  insane  stfti  of  testatrix, 
on  the  ground  of  mental  incapacity,  evidence 
that  some  years  before  the  making  of  the  will 
the  husband  gave  directions  for  the  diqrasitiai 
of  the  property  showing  that  he  did  not  wish  to 
diainberit  the  son,  was  admissible.- Holt  r. 
Guerguin,  156  S.  W.  581. 

f  S9.  Evidence  held  ndt  to  abow  want  ot  tee- 
tamentary  capacity. 

— (Ky.)  Hildreth  v.  HUdreth,  166  &  W.  144: 
(Mo.  App.)  WoUe  T.  Whltwoith,  166  8.  W. 
716.  < 
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1 55  (Tex.CiT.App.)  Evidence  held  to  show 
that  one  making  a  vUl  did  not  pOBsess  Boffi- 
•cient  mental  eapadtr.— Holt  *  Ouexvniu,  166 
S.  W.  681. 

XT.  BEQTTISITES  AND  VAUDITT. 
tF)  Htstake,  Csdme  Imflnenoe.  mmA  Frand. 

fi  I S5  (Ky.)  It  is  not  tuffident,  in  order  to  set 
aside  a  will  for  ondae  influence,  to  Bhow  that 
there  was  an  opportnnitT  to  exercise  undue  in- 
fluence; bat  there  must  be  some  evidence  that 
it  wQS  actually  exepcised.— Crump  Chenaalt, 
156  S.  W.  1053. 

I  rsS  (Tex.  Civ.  App.)  The  nndae  influence 
which  will  Titiate  a  will  must  be  exercised  at 
the  time  of  the  making  of  the  will.— Holt  t. 
Cuerguin,  166  S.  W.  581. 

{  t63  (Ey.)  Where  no  ondne  influence  was 
exercised  over  testator  to  induce  him  to  (rive 
his  property  to  his  wife  for  life.  It  must  be  pre- 
sumed that  none  was  exercised  to  induce  Dim 
to  dispose  of  the  remainder.— Hildreth  v.  Hil- 
dreth,  156  S.  W.  144. 

Where  the  due  execution  of  a  will  is  proved, 
the  contestant  has  the  burden  of  showli«  that 
undue  Influence  was  actually  exerdsed;  mere 
opportunity  or  possibility  of  exerdse  b&Dg  in- 
sufficient—Id. 

S  164  (Tex.Civ.App.)  In  a  suit  for  the  probate 
of  a  will  disinheritins  an  insane  son  of  testatrix, 
on  the  nound  of  undue  Influence,  evidence  that 
about  five  years  before  the  making  of  the  will 
the  husband  gave  directions  for  the  disposition 
of  the  property  showing  that  he  did  not  wish 
to  disinherit  the  son  was  admissible.— Holt  t. 
Ouerguln,  166  8.  W.  681. 

i  166  (Ky.)  Evidence  held  not  to  show  Aat  a 
wul  was  procured  by  undue  influence. — Hildretb 
T.  Hildreth,  156  S.  W.  144;  Crump  t.  Che- 
oault,  Id.  1063. 

i  166  (Tex.Oiv.App.)  £>vid«ice  held  to  show 
tiiat  a  will  was  procured  to  undue  influence.^ 
Holt  V.  Guerguin,  168  8.  W.  S8l. 

The  existence  of  undne  influence  msy  be  es- 
tablished by  circumstantial  testimony  as  to  the 
condition  of  testator's  mind,  snrroundings  at- 
tending the  exeention  of  the  viVL  the  oppwtoni- 
ty  for  tiie  ecertion  of  undue  influence,  the  con- 
fidential rdations  between  testator  and  bene- 
ficiary, and  the  unnatural  diaracter  of  tlie  wUL 
—Id. 

T.  PROBATE,  ESTABLIgHMBHT. 
AHD  ANKVLMEirT. 

<A)  Piwtate  aaid  RcroMtlvsi  in  0«»oral. 

|2I5  (Tex.  Ov.  App.)  Under  Bev.  Civ.  St 
1911,  art  3358,  providing  that,  after  probate, 
the  provisions  of  a  will  shall  be  executed,  unless 
annulled  in  a  proceeding  brought  for  tbat  pur- 
pose, contestants  In  an  action  to  determine  the 
probate  of  a  will  cannot  question  separate  Items. 
-/Thornton  t.  HcBeynoUs,  166  8.  w.  1144. 

<B)  Actions  to  SstabllBh  or  Dotermlne 
Vnlldltr  In  General. 

i  229  (Tex.CiT.App.)  Under  Rev.  Civ.  St 
1911,  art  3276.  permitting  any  person  inter* 
ested  in  an  estate  to  file  opposition  to  any  ap- 
plication, etc,  one  who  claimed  to  hare  pur- 
chased all  of  testatrix's  interest  in  the  land 
sought  to  be  bequeathed  did  not  have  any  in- 
terest In  the  estate  so  as  to  entitle  him  to  con- 
test the  probate  of  her  will.- Pena  y  Vidaor^ 
ri's  Estate  t.  Bruni.  156  S.  W.  315. 

<D>  Probate  or  Record  of  Forolsn  VUls. 

1 245  (Tex.Glv.App.)  A  wiU  duly  attested 
according  to  the  laws  of  the  foreign  country 
where  it  was  probated  should  be  admitted  to 
probate  tmder  tbe  Texas  statute,  though  not 
attested  by  the  clerk  of  the  court,  with  the 
certiflc&te  of  the  judge  that  the  attestation  is 


in  due  form,  as  reqidred  by  Rer.  CSt.  St  1911, 
art  8276.— Pena  y  Vldauni's  Bstate  T.  Bnml, 

156  S.  W.  815. 

{246  (Tex.Civ.App.)  Under  Bev.  Civ.  St 
1911,  art  S276,  relating  to  the  filing  and  re< 
cording  of  a  copy  of  a  foreign  will,  the  valid- 
ity of  the  foreign  will  so  recorded  may  be  con- 
tested as  the  original  will  might  have  been.— 
Pena  t  Tldaturi's  Bstate  t.  Bmni.  IW  8.  W. 
316. 

(B)  Jmriadletion,  LUnltnttons,  and  iMStmrn. 

1 259  (Tex.Civ.App.)  Even  after  the  lapse  of 
four  years,  a  domestic  wiU  nmy  be  printed  to 
estabUsh  a  link  in  a  chain  of  title.— Pena  j  Yi- 
daurxi's  Estate  t.  Bmni,  166  8.  W.  816. 

(I)  BoMins  mm  Trial. 

i  3^2  (Tex.Civ.App.)  -A  charge,  submitting 
the  question  whether  a  testatrix  was  under  un- 
due influence  "at  or  before  the  time  of  the  ex- 
ecution of  tbe  will"  to  such  an  extent  as  to  in- 
duce her  to  make  a  dispo^dtion  different  from 
what  she  would  have  made  bad  she  been  left 
free,  correctly  defined  undue  influence  at  the 
time  of  tbe  execution  of  tbe  will.— Holt  v. 
Ouergnin,  169  a  W.  681. 

(K)  Review. 

S374  (Tez.Oir.App.)  The  district  coort,  on 
appeal  from  the  county  court  in  iffoceedlngs 
for  tbe  probate  of  a  vllL  tries  tbe  case  de  noro, 
and  may  probate  the  will  or  dedare  It  T^d.- 
Holt  V.  Ouenniin,  166  8.  W.  081. 

8  388  (Ey.)  Where  contestants  did  not  take 
a  croBS-appeid  from  so  much  of  the  judgment 
as  sustained  part  of  the  will,  no  decision  on 

Jiroponenf  8  appeal  eotiA  affect  so  much  of  the 
ndgment— mSretb  r.  Hlldretii,  166  8.  W.  144. 

J 1 890  (Kj.)  Where  a  part  of  a  will  was  ad- 
tted  to  probate  and  a  part  rejected,  and 
there  was  no  evidence  of  testamentary  in<n,- 
pacity  or  undue  influence  relied  on  by  con- 
testants, the  court  on  appeal  will  order  tbe 
probate  of  the  entire  wiU^Hlldreth  t.  IBQl- 
dretii,  166  &  W.  144. 

VI.  OOKSTXUOnOH. 

<B)  Xatnro  of  ■■tateo  and  latereste  Cre- 
ated. 

i  607  fEy.)  The  words  "Oieir  Uwfol  issue" 
in  a  will  devising  a  house  and  lot  to  testator's 
dangbter  for  life,  and  after  her  death  to  be 
held  in  trust  for  the  daughter's  children  now 
living  and  their  lawful  issue,  embraces  descend- 
ants to  the  remotest  generation,  and  "issue"  is 
used  in  its  technical  sense  as  a  word  of  limita- 
tion and  not  of  purchase,  and  the  children  (who 
were  two  unmarried  sons)  took  a  remainder  in 
tail,  which  under  Ey.  St.  |  2343,  is  converted 
into  a  fee  simple. — ^Bonnycastie  v.  Lilly,  156  S. 
W.  874. 

8614  (Ey.)  A  devise  to  testator's  widow  of 
nil  estate  aescribed,  together  with  certain  per' 
sonalty,  as  long  as  she  remsins  a  widow,  and  at 
her  death  to  her  grandchildren,  Tests  in  her  a 
life  estate  only.— McElwain  t.  UcEtwain's 
Qnardian,  166  8.  WL  881. 

(F)  Tested  or  Oontlnvent  Batatee  and  In. 
tereata. 

{634  (Ey.)  Under  a  will  devising  a  house 
and  lot  to  testator's  daughter  for  life,  and  aft- 
er her  death  the  proper^  to  be  held  in  trust 
for  the  daughter's  children  and  their  lawful  is- 
sue, whatever  the  character  of  the  estate  the 
children  took,  the  gift  In  remainder  to  such 
children  vested  as  soon  as  the  will  became  op- 
erative.—Bonny  castle  T.  Lilly,  156  S.  W.  874. 


Vte  ssssa  la  Dse.  Dig.  *  Am.  Dig.  Ksy  No.  Bsrlis  4k  Indexsi  see  same  topie  sad  seotloa  (|)  NUVBBR 

Digitized  by  Google 


156  SOUTHWBSTEBN  BCFOBTEB 


im 


WITNESSES. 

See  Appeal  and  Error,  S  1048 ;  Criminal  Law, 
I  506 ;  Evidence ;  Trial,  |  140. 

n.  OOMPETEirOT. 

(A)  CapMitr  Md  QvmUfleattoBa  la  Oen- 

•na. 

148  i(Tez.Cr.App.)  One  jointly  indicted  with 
accased  and  first  tried  and  convicted  of  the 
felony  charged  ia  not  a  competent  witness  for 
accused.— Castenara  v.  State,  156  S.  W.  1180. 

i  52  (Mo.App.)  Where  a  husband  and  wife 
join  in  an  action,  either  is  competent  to  testi- 
fy when  he  or  Bbe  is  a  substantial  party  to 
the  suit  and  iaterested  in  the  rasult— Pace  v. 
St.  Louis  Southwestern  By.  Ga.  166  8.  W. 
746. 

While  the  Married  Woman's  Act  destroyed 
the  prior  unity  of  husband  and  wife,  yet,  in 
view  of  section  8308,  a  husband  who  cultivates 
his  wife's  separate  property  has  such  an  in- 
terat  in  the  issues  thereof  that  in  a  joint  action 
for  damage*  for  Injuries  to  crops  he  la  compe- 
toit  to  testify  acainst  defendant— Id. 

an  CJoBflAeatlal  BelatloBi  mmA  Pi«Ttl*«e« 
Commvaleattoast 

S  188  (Ky.)  A  wife,  who  suea  to  set  aside  a 
deed  executed  by  herself  and  husband,  is  not 
competent  to  testify  as  to  what  toolc  place  be- 
tween herself  and  her  hnsbuid,  inducing  the 
execution  of  the  deed,  in  the  absence  of  evi- 
dence connecting  the  grantee  therewith,  or 
charging  him  with  notice  thereof.— Goff  v.  Mur- 
phy, IW  S.  W.  95. 

_|  209  fMo.)  Information  acquired  by  physi- 
cians who  for  humane  purposes  assisted  in 
attending  those  injured  in  a  railroad  wreck,  al- 
though not  connected  with  the  hospital  to  which 
they  were  removed,  were  privileged  under  Bev. 
St  1900.  J  6362.— Epstein  v.  Pennsylvania  R. 
Co.,  156  S.  W.  699. 

1219  (Mo.)  Where,  in  an  action  for  personal 
Injuries,  plaintiff  testified  fully  to  examination 
and  treatment  of  pliysiclan  and  consultation 
with  him,  and  without  objection  permitted  the 
physician  to  testify  relative  thereto,  the  privi- 
lege offered  by  Bev.  St.  1909,  |  6362,  was  waiv- 
ed as  to  the  testimony  of  other  physicians  as- 
sisting in  such  examination  and  treatment. — 
Epstetn  V.  Pennaybania  R.  Co.,  166  S.  W.  699. 

m.  BXAMXNATIOM. 
tAi  Taldas  T*atln«ny  Im  Oeaavml* 

1 255  (Mo.App.)  Where  the  books  of  insur- 
ed were  destroyed  by  fire,  and  he  was  com- 

KUed  to  prove  his  loss  by  tils  manager,  who 
mediately  after  the  fire  prepared  from  mem- 
-ory  an  Itemized  list  of  the  goods  destroyed  and 
testified  to  the  accuracy  of  the  list,  the  conrt 

Sroperly  permitted  him  to  use  it  to  refresh 
is  memory.— Weinberger  r.  Insurance  Co.  of 
North  America.  156  S.  W.  79. 

i  255  <Tex.Cr.App.)  Where  a  witness'  state- 
ment was  taken  immediately  after  a  killing, 
and  he  denied  on  the  stand  any  independent 
recollection  thereof,  he  was  properly  permitted 
to  testify  to  the  facts  as  recorded  after  read- 
ing the  paper  to  refresh  liIs  recollection.— Smith 
V.  State,  156  S.  W.  214. 

1260  (Tex.Cr.App.)  Where  witnesses  for  the 
state  were  unfriendly  or  unwilling  to  testify, 
the  coonty  attorney  could  refresh  their  recol- 
lection by  calling  attention  to  prior  statements 
alleged  to  have  been  made  by  OienL^Liner  v. 
SUte,  166  S.  W.  211. 

(B)  CroBs-ESxunlaatloii  mmA  Be-Bxanlaa-- 

tlon. 

S  268  (Tex.Civ.App.)  The  right  to  cross-ex- 
amine is  a  substantial  one,  and  it  Is  error  to 
so  restrict  it  as  to  prevent  the  cross-examin- 
ing party  from  going  fully  into  all  matters  con- 
nected with  the  examination  in  chief.— Pecos  St 
N.  T.  By.  Co.  T.  Porter.  166  S.  W.  267. 


1275  (McApp.)  Plaintiff  by  caDing  defead- 
ant  as  a  witness  thereby  made  htm  its  own 
witness,  and  defendant's  counsel  could  ask  him 
leading  questionB  on  cross-examination.— A. 
Graf  Distilling  Co.  v.  Wilson,  156  S.  W.  23. 

S  277  (Tex.Cr.App.)  In  a  prosecntion  for  sell* 
ing  a  half  pint  of  alcohol  in  a  prohibition  coun- 
ty, the  question  on  cross-examination  of  accused 
as  to  whether  he  kept  any  kind  of  intoxicating 
liquors  In  his  drug  store,  to  which  answer  was 
made  that  he  kept  alcohol,  was  proper.— Wrba 
V.  State,  156  S.  W.  1164. 

i  280  (Mo^pp.)  In  an  action  for  Injuries,  a 
question  on  croas-examinatioQ,  asking  plaintiff 
to  testify  as  to  the  information  she  had  when 
she  advised  her  counsel  as  to  the  extent  of  her 
injuries,  held  improper  In  the  form  a^ed. — 
Erdmann  v.  United  Bys.  Co.  of  St.  Lonis,  156 
S.  W.  764. 

§  282  (Ho.App.)  It  is  ordinarily  not  reverri- 

ble  error  to  permit  leading  questions  to  be  ask- 
ed on  cross-examination ;  the  matter  being 
largely  within  the  court's  discretion.— A.  Graf 
Distilling  Co.  v.  Wilson,  166  S.  W.  23. 

f282>A  (Tex.Civ.App.)  Exclusion  ol  a  ques- 
tion asked  a  witness  on  cross-examinaUoo 
whether  he  was  not  frequently  drunk,  held  not 
erroneous,  wliere  be  had  previously  repeatedly 
dolled  getting  drunk;  it  being  unlikely  that 
he  wonU  have  answered  in  the  affirmative,  aa 
claimed.— Snyder  Ice,  U^t  &  Power  Co.  t. 
Bowron,  156  S.  W.  560. 

(C)  PriTtlese  of  WHacaa. 

S3D4  (Mo.)  Rev.  St.  1009,  |  10322,  requir- 
ing the  managing  officer  of  all  corporations 
to  file  an  anti-trust  affidavit,  and  section  10325, 
providing  that  no  person  shall  be  subject  to 
prosecution  or  to  a  penalty  action  on  account 
of  any  matter  eonceming  which  he  may  testi- 
fy, or  disclosed  by  the  affidavit,  held  not  to  vio- 
late the  constitutional  provision  that  no  person 
sbidl  be  compelled  to  testify  against  himself  in 
a  criminal  case.— State  ex  rel.  Jones  t.  Mai- 
linckrodt  Chemical  Works,  156  S.  W.  967. 

XV.  OBEDIBII.ITT,  hepeaohmeut, 
OOHTBADICTIOM,  AMD  COB- 
BOBOBATIOH. 

(B)  Chavaeter  aad  Coadaet  of  witacM. 

1336  (Tez.Civ.iupp.)  Whera  a  party  testifies 
in  his  own  behalf,  tne  adverse  party  may  to 
impeach  fats  credibility  assail  his  general  repa< 
tation  for  truth  and  veracity.— Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Hailey,  166  S.  W.  111& 

|34S  (Tex.Cr.App.)  In  a  prosecution  tor  tlia 
theft  of  cattle,  evidence  against  one  of  the  de- 
fendants to  the  effect  that  he  had  been  Indicted 
in  another  state  for  the  theft  of  the  same  cat- 
tle described  In  the  indictment  in  the  case  was 
inadudsidbte,  even  for  the  purpose  of  impeach- 
ment.—McKnight  v.  State,  166  S.  W.  1188. 

Ji350  (Tex.Cr.App.)  Where  the  prosecudnf 
tness  had  testified  that  she  did  not  know 
whether  she  had  berai  indicted  for  a  Mooj 
within  the  last  two  or  three  years,  an  indict- 
ment against  her  for  a  felony,  returned  vrith- 
in  two  years,  was  admissible  to  impeach  su^ 
statement— Robinson  v.  State,  156  S.  W.  g19 
S  350  (Tex.Cr.App.)  A  witness  for  the  defense 
in  a  prosecution  for  murder  may  be  asked  to 
affect  his  credibility  if  he  was  not  under  in- 
dictinent  charged  with  seduction. — Aabeck  t. 
SUte,  156  S.  W.  926. 

1 359  (Tex.Cr.App.)  The  original  Indictment 
against  a  witness  for  a  felony,  returned  within 
two  years,  was  not  too  mnote  to  l>e  admiauble 
as  impeaching  evidence. — Robinson  t.  State.  166 
S.  W.  212. 

1 360  (MoApp.)  In  an  action  for  wrongfol 
discharge,  where  plaintiff  was  an  cross-exam- 
ination asked  if  he  had  not  l>een  connetcd  and 
fined  for  disturbing  tiie  peace,  and  tiw  defend- 
ant put  in  evidence  the  judgment  €tt  conTietioKi 
evidenca  ot  plaintICa  leputatton  in  moalitj 
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and  truthfnlneM  wu  admitrilile^BoH  t. 
Grand  Panti  Co.,  156  S.  W.  92. 

I860  <Tex.Cr.App.)  Where  defendant,  to  le»> 
•en  the  force  of  teetimony  of  witneesea  for  the 
state,  proved  that  on  the  night  of  the  bnrfflarr 
they  had  and  drank  intoxicating  liquor,  the 
state  was  properiT  permitted  to  prove  that  they 
did  not  become  intoxicated.— Holmea  t.  State, 
use  S.  W.  1172. 

(C)  iMterest  mnA  BiM  ot  Wltmeas. 

{363  (Mo.App.)  In  an  action  for  personal 
iiuaries,  it  conid  iLot  be  shown  to  affect  the 
weight  to  be  given  the  testimony  of  a  phy- 
sician appointed  by  the  court  to  examine  plain- 
tiff, that  his  appointment  was  agreed  to  by 
plaintiff.— Cooley  v.  Kanaaa  City  Elevated  By. 
Co.,  166  S.  W.  54. 

§376  CI\!X.Cr.ApD.)  Where,  on  a  trial  for 
aasanlt,  accused,  for  the  purpose  of  showing 
animns  and  prejudice,  questioned  the  prosecut- 
ing witness  relative  to  his  calling  accused  a 
vile  name.  It  was  not  error  to  permit  the  prose- 
cuting witness  to  explain  that  he  did  so  be- 
cause be  believed  accnsed  was  implicated  in  the 
sepa ration  of  himself  and  his  wife,— Comegys 
V.  State,  156  S.  W.  642. 

<D)  iBoonalatent  Statements  br  WItn*as* 

§  379  (Tex.CivApp.)  Where,  in  an  action  for 
commissions  for  procuring  the  sale  of  realty, 
the  purchaser  testified  that  plaintiff  put  him 
in  touch  with  the  property  and  was  instru- 
mental in  dosing  the  deal,  evidence  was  admis- 
sible by  defendant's  agent  that  the  purchaser 
told  him  that  plaintiff  had  nothlngto  do  with 
the  sale.— Carl  v.  Wolcott,  156  S.  W.  334. 

8  379  (Tex.Cr.App.)  The  exclusion  of  state- 
ments as  to  what  impeaching  witnesses  had 
said  to  a  state's  witness,  offered  to  contradict 
the  state's  witness,  was  not  error,  where  there 
was  no  necessity  of  explaining  the  statements 
of  the  state's  witness.— Pu  Hen  v.  State,  156  S. 
W.  935. 

What  witnesses  might  have  said  to  a  state's 
witness,  not  admissible  as  ordinal  evidence, 
would  not  tend  to  impeach  him. — Id. 

i380  (Ey  )  Under  Civ.  Code  Prac.  |  596, 
where  a  witness  denies  that  facts  transpired, 
the  party  calling  him  cannot  contradict  him  by 
his  inconsistent  statements ;  but,  where  he 
states  a  fact  prejudicial  to  the  i)arty  calling 
him,  it  may  be  shown  that  the  fact  does  not  ex- 
ist by  proving  his  inconsistent  statements. — 
Connecticut  Fire  Ins.  Co.  v.  Moore,  156  S.  W. 
867. 

1386  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  a  witness  who  testified  that  he  com- 
municated to  accused  threats  made  by  deceased 
cannot  be  Impeached  by  mere  proof  that  in  con- 
versation with  the  praeecutor  aud  others  he  did 
not  tell  them  of  niGii  threata.— Roberta  t.  State, 
156  S.  W.  651. 

(■)  C*ntrmdtetlom  ui«   C*v»obovatt<ni  «C 

Wltn.eM. 

{406  (Tex.Cr.App.)  Accused's  witness  who 
testified  as  to  the  statement  of  a  Mexican  who 
saw  the  killing  cannot  be  contradicted  by  state- 
ments of  what  the  interpreter  said  the  Mexi- 
can stated.— Uarda  v.  State,  156  S.  W.  989. 

1406  (Tex.CtT.App.)  In  an  action  for  com- 
miBsions  for  procuring  the  sale  of  realty,  a 
copy  of  an  earnest  money  receipt  given  by  de- 
fendant's agent  to  the  purchaser  was  admis- 
sible to  contradict  the  purchaser's  evidence 
that  he  bought  the  property  through  plaintiff. 
—Carl  V.  Wolcott,  IM  S.  W.  334. 

8414  (Tex.Cr.App.)  Where  defendant,  in  at- 
taclEing  the  credlbili^  of  a  witness  who  was  an 
admitted  accomiilice,  proved  that  he  had  been 
promised  immunity,  held,  that  there  was  no  er- 
ror in  permitting  uie  witness  to  ahow  that  he 
had  made  the  same  statement  to  the  county  at- 


torney before  he  had  been  promised  immunity 
as  he  had  made  on  the  atandw— Holmea  T.  State, 

156  S.  W.  1172. 

WORDS  AND  PHRASES. 

"Abduction."— Black  t.  Commonwealth  (Ey.) 

156  8.  W.  1043. 
"Accomplices."— Commonwealth     Barton  (Ky.) 

156  S.  W.  113:  Holmes  t.  State  Cr. 

App.)  166  S.  W.  1172. 
"Auravated  assault"— Beaqtrt  T.  SUte  CTex. 

Cr.  App.)  156  S.  W.  826. 
"Agreement."- Dixie  Fire  Ins.  Co.  T.  Wallace 

(Ky.)  156  S.  W.  140. 
"At  large."— Conner  t.  Skinner  (Tex.  Civ.  App.) 

156  S.  W.  667, 
"Bound  to  understand."- Bergman  Produce  Co. 

V.  Brown  (Tex.  Civ.  Ap^  166  S.  W.  1102. 
"Champerty."— Brown  t.  White  (Ky.)  166  S. 

W.  96. 

"Common  school  fond."- Helana  Spedal  School 
Dist.  No.  1  T.  Kitchens  (Ark.)  106  S.  W. 
441. 

"Control."- Strong  t.  State  CTex.  Or.  App.)  160 

S.  W.  656. 

"Crime." — Mclntyre  v.  CTommonwealth  (Ky.)  166 
S.  W.  1058. 

"Deadly  weapon."— Johnson  v.  State  (Tex.  Cr. 

App.)  156  8.  W.  1164. 
"Debt."— Rhea  v.  Newman  (Ky.)  156  S.  W.  154. 
"Deliberately."- Hurley  v.  Missonn.  K.  &  T. 

Ry.  Co.  (Mo.  App.)  156  S.  W.  57. 
"Demurrer.'* — Smith  v.  Berryman  (Mo,  App.) 

156  S.  W.  40. 
"Depot"— Weyman  v.  City  of  Newport  (Ky.) 

156  S.  W.  109.  i-  / 

"Disorderly  house."— Ex  parte  Yoshida  (Tax. 

Cr.  App.)  166  S.  W.  1186. 
"Education."— Conley  v.  Daughtera  of  the  Re- 
public (Tex.)  156  S.  W.  197. 
"Educational  purposes."-^onley  v.  Daughters 

of  the  Republic  (TexJ  156  S.  W.  197. 
"Election."- Walker  v.  Gloode  (Ky.)  156  S.  W. 

883. 

"Embezdement"— State  t.  Coster  (Mo.  App.) 

156  S.  W.  773. 
"Ex  post  facto  law."— State  ex  rel.  Jones  v. 

MaUinckrodt  Chemical  Works  (Mo.)  156  B. 

W.  967. 

"Fellow-servanf-^adson  &  Little  V.  Tucker 
(Tex.  Civ.  App.)  166  S.  W.  225. 

"Former  jeopardy."— Mclntyre  v.  Common- 
wealth (Ky.)  156  S.  W.  1058. 

"Fundamental  error."- American  Nat.  Ins.  Co. 
V.  Briggs  (Tex.  Civ.  AppO  156  S.  W.  909. 

"Good  and  lawful  fence. "—Crawford  v.  South- 
em  Ry.  in  Kentucky  (Ky.^  156  S.  W.  861. 

"Bawker."— Ex  parte  Hogg  (Tex.  Cr.  App.)  106 
S.  W.  931. 

"Imitation  butter."— Stete  T.  Shortdl  (Mo.  ApP-) 

166  S.  W.  988. 
"Immediate  notice."— National  Paper  Box  Co. 
V.  JEtna  Life  Ins.  06.  (Mo.  App.)  166  S.  W. 
740. 

"Infringement"— Westminister  Laundry  Co. 
V.  Hesse  Envelope  Co.  (Mo.  App.j  166  S.  W. 
767. 

"Insolvency."— GUI  t.  Bly-Norrls  Safe  Co.  (Mo. 

App.)  K6  S.  W.  811. 
"Issue."— Bonnycastle  t.  Lilly  (Ky.)  106  &  W. 

874. 

"Lawfol  ismu."— Bonnycaatle  t.  LUly  (Ky.) 

106  S.  W.  874. 
"Malicious  prosecution."— Callahan  r.  Kelso 

(Mo.  App.)  156  S.  W.  716. 
■^oney  Mid."- Mason  v.  First  Nat  Bank 

(Tex.  Civ.  App.)  106  S.  W.  86& 
"Omcer."— Ctml^  t.  Daughters  of  the  Republic 

(Tex.)  166  S.  W.  197. 
"Oleomargarine."— State  t.  Shortell  (Mo.  App.) 

166  8  W  988 
"Owner.''— Smith  "v.  Improvement  DIst.  No.  14 

of  Texarkana  (Ark.)  166  S.  W.  455. 
"Owner  and  Proprietor."— Dierks  &  Sons  Lum- 
ber Co.  T.  Morris  (Ho.  App.)  156  &  W.  76^ 
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"Payee." — Thomson  v.  E^dlater  Hardware  Oo. 

(Tex.  Civ.  App.)  156  S.  W.  SOI. 
"PeddlerB."— Bottner  v.  State  (Ark.)  166  S.  W. 

1027;  Ex  parte  Hosx  (Tex.  Cr.  App.)  1S6  S. 

W.  931. 

"Person  interested." — Fena  7  Vidaarri'a  Estate 
V.  Brnni  (Tex.  Civ.  App.)  156  S.  W.  315. 

"Plea."— Smith  t.  Berr7man  (Mo.  App.)  156  S. 
W.  40. 

"Pleading."— Smith  r.  Berryman  (Uo.  AW')  156 
S.  W.  40. 

"Private  residence."— Sbomweber    T.  State 

(Tex.  Cr.  App.)  156  S.  W.  222. 
"Probable  cause.''— Callahan   t.    Kelso  (Bio. 

App.)  166  S.  W.  716. 
"Proper^.'*- Mason  v.  First  Nat  Bank  (Tex. 

Civ.  App.)  156  S.  W.  36& 
"Prostitation."— Lopez   t.   State    (Tex.  Cr. 

App.)  156  S.  WT  217. 
"Proximate  cause."— ^trayer  v.  Quincy,  O.  & 

K.  C.  B.  (Mo.  App.)  156  S.  W.  7^. 
"PonisluDent.  — Mclntyre    t.  Commonwealth 

(Ky.)  156  S.  W.  1068. 
"Recovery."- Sanders  v.  Riddick  (Tenn.)  166  S. 

W,  4tf4. 

"Seduction."— Cole  v.  State  (Tex.  Cr.  App.)  156 
a.  W.  929. 

"State  and  county  taxes." — Commonwealth  v. 
Southern  Pac  Co.  (Ky.)  166  S.  W.  866. 


"Suit  against  the  state."— Galdwdl  t.  Dona- 

ghey  (AA.)  166  S.  W.  839. 
"Te&tamentary  capacity."— Wolfe  v.  Whitwortfa 

(Mo.  ApD.)  156  S.  W.  715. 
"Trade-mant." — Westminister  Laundry  Co.  v. 

Hesse  Envelope  Co.  (Ma  App.)  156  S.  W. 

767. 

"Undue  Influenoe."— Holt  t.  Gnergnin  (Tex. 

Civ.  App.)  156  S.  W.  581. 
"Unfair  competition."— Westminister  Laundry 

Go.  V.  Hesse  Envelope  Co.  (t£o.  App.)  156 

S.  W.  767. 

"Vice-principal**— Jndson  ft  little  t.  Tacker 
(Tex.  Civ.  App.)  156  S.  W.  225. 

"Visible  sign." — Goodes  v.  Order  of  United  Com- 
mercial Travelers  of  America  (Mo.  App.)  156 
8.  W.  995. 

"Widow."— In  re  Ryan's  Estate  (Uo.  App.)  156 
S.  W.  769. 

WRITS. 

See  Attachment;  Execution;  Garnishment; 
Habeas  Corpus;  Injunction;  Mandamus; 
Process. 

Of  &tot,  see  Appeal  and  Emn; 

WRONGFUL  EXECUTION. 

See  Exeeutim,  {  472. 
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